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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: P'irst, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the laAV under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive jiocket parts for each volume. This feature of supplementation which has 
proved so successful in modern digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in. legal publications. 

The Publishers 
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CORPUS JURIS 
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VOLUME THIRTY-NINE 


G-UABD. The 'word is derived from the Anglo- 
Saxon “weardian,” to watch, the “gu” being due to 
French influence.^ 

As a noun, it is defined primarily as one who, or 
that which, guards or protects against injury, dan¬ 
ger, or attack;2 a man or body of men stationed to 
protect or control a person or position; a senti¬ 
nel; 3 hence, derivatively, any one of various pro¬ 
tecting or defensive devices for wearing or for at¬ 
taching to an object as a machine or implement.^ 

As a verb, its meanings are analogous to, and 
illustrated by, the definitions of the noun;5 and it 
has been defined as meaning to defend, to protect 
from danger, to shield;3 to protect the edge of, es¬ 
pecially with an ornamental border; also to secure 


against surprise, attack, or injury;*^ to provide with 
a guard. 3 In its largest sense, the word compre¬ 
hends both watching and defending, that is, both 
preventing an attack and resisting it if it is made.® 

“Guard” has been held synonymous with “con¬ 
serve” see Conserve 15 C.J.S. p 9^ in Pocket Parts, 
and “protect.”!® 

Guarded. In a particular connection, defined as 
meaning so covered, fenced, or inclosed that a per¬ 
son in the course of his employment is not liable to 
come in contact with the point of danger and be in¬ 
jured.!! 

Phrases in which the word occurs are set out in 
the note.!2 


1. Ohio.—Slyder v. Board of Com’T's 
of Preble County. 12 N.E.2d 4C7, 
408, 133 Ohio St 146. 

2. Webster New IntD. 

3. Ariz.—State v. Ash, 87 P.2d 270, 
272, 63 Ariz. 197. 

4. Ind.—Bessler v. Laugrhlln, 79 N. 
K 1033, 1034, 168 Ind. 38. 

Mechanioal illustrations 

(1) Guard for a rip saw held not 
to include a self-feedingr attachment. 
—McIntosh V. Saw Mill Ph<Enix, 94 
P. 930. 931, 49 Wash. 162. 

(2) Guard on a laundry machine Is 
a brass rail that goes along over 
the brass plate under which clothes 
are pushed in a laundry mangle, and 
is designed to protect workers in op¬ 
erating the machine.—^Coulter v. Un¬ 
ion Laundry Co., 87 P. 973, 974, 34 
Mont. 690. 

(3) Hay placed in the engine or 
deck room of a passenger steamer, 
although the room is inclosed by 
bulkheads, is upon the ''decks or 
guards" of the steamer.—Union Ins. 
Co. V. Shaw. C.C.MO., 24 P.Cas.No.l4,- 
366, 2 Dill. 14. 

39 C.J.S.—1 


5. Ind.—Bessler v. Laughlin, 79 N. 
E. 1033, 1034, 168 Ind. 38. 

6. Ohio.—Slyder v. Board of Com'rs 
of Preble County, 12 N.B.2d 407, 
408, 409, 133 Ohio St 146. 

7. Webster New IntD. 

8. Mo.—Simon v. St. Louis Brass 
Mfg. Co., 250 S.W. 74, 76, 298 Mo. 
70. 

9. Ohio.—Slyder v. Board of Com¬ 
missioners of Preble County, 12 
N.E.2d 407, 408, 133 Ohio St 146. 

10. Ky.—^Watkins' Adm'r v. City of 
Catlettsburg, 47 S.W.2d 1032, 1033, 
243 Ky. 197. 

11. Minn.—Puls v. Chicago. B. & Q. 
R. Cb., 150 N.W. 176, 176, 127 
Minn. 607. 

12. Phrases construed 

(1) “Cattle guard" see the C.J.S. 
title Railroads § 1, also 11 C.J. p 84 
note 28. 

(2) “Guard and protection." 

Kan.—Thorn v. Edgar Zinc Co., 186 

P. 972, 973, 106 Kan. 73. 

La.—^Daigle v. Moody, 144 So. 696, 
697, 175 La. 853—Cole v. List & 

1 


Weatherly Const Co., App., 166 

So. 88, 90. 

(3) “Guard at a state prison" as 
not within the class of those doing 
manual or mechanical labor.—State 
V. Ash, 87 P.2d 270, 272, 273, 63 
Ariz. 197. 

(4) "Guard rails” on a bridge, as 
designed to guard and defend against 
peril and danger in approaching it, 
especially at night—Slyder v. Board 
of Commissioners of Preble County, 
12 N.B.2d 407, 408, 133 Ohio St 146. 

(6) "Guard wire" or “guide wires," 
a wire, or a series of wires, so ar¬ 
ranged as to protect another wire, 
as an electric or a trolley line, from 
being broken or short-circuited by 
other wires falling on it.—Common¬ 
wealth Electric Co. v. Rose, 73 N.B. 
780, 214 Ill. 546, 652—28 C.J. p 1046 
note 6. 

(6) “Keeper, guard, nurse or or¬ 
derly in a prison", as not including a 
policeman guarding prisoners in a 
police station.—Ryan v. New Tork, 
126 N.E. 360, 351, 228 N.Y. 16. 

(7) “Life guard" as another name 
for “fender" see 36 C.J.S. p 673 note 
2 . 



GVABDA AND GUABDADOB—OJIABDIAN 


39 C.J.S. 


GXJASDA and CFUAUDADO^ See Guardian and 
Ward 5 1. 

OTTAKBAGE. A state of wardship.i^ 


GUABDIA. In Spanish law, giiard.l^ 

GUARDIAN. See Guardian and Ward § 1. 

Phrases in which the word occurs are sot out in 
the note.15 


13. Black L.D. 

14. Bscriche Diccionario. 

“Chiardla olvU” — the armed con¬ 
stabulary or general police force of 
Spain,—Bscriche Diccionario. 

“Chiardia real” — that branch of 
the royal forces reserved as a guard 
for the king, Including Interior, those 
detailed as a personal or body guard, 
and exterior, employed on other serv¬ 
ice.—^Escrlche Diccionario. 

16. Fhrasea construed 
(1) “Guardian ad litem” see the 
GJ.S. title Infants SS 107-118, also 
31 C.J. p 1118 note 61-p 1148 note 79. 

C3) “Guardian de l*egllse” — a 
ohurch warden.—^Black L.D. 


(3) “Guardian de Testemary” — 
the warden of the stannaries or 
mines In Cornwall, etc.—Black L.D. 

(4) “Guardian of drunkard” see 
Drunkards §§ 4, 5. 

(6) “Guardian of Insane person” 
see the C.J.S. title Insane Persons § 
35. also 32 C.JT. p 652 notes 10-16. 

(6) “Guardian of the peace” — a 
warden or conservator of the peace. 

! —Black L.D. 

(7) “Guardian of the poor” — In 
English law. a person elected by the 
ratepayers of a parish to have the 
charge and management of the par¬ 
ish workhouse or union.—Black L.D. 

(8) “Guardian of the spirituali¬ 


ties” — the person to whom the 
spiritual jurisdiction of any cliocise 
is committed during the vacancy of 
the see.—Black L.D. 

(9) “Guardian of the temporali¬ 
ties” — the person to whose ciislody 
a vacant see or abbey was conimiUod 

I by the crown.—Black L D. 

(10) “Guardian or warden of the 
Cinque Ports” — a magistrate who 
has the jurisdiction of the ports or 
havens which arc called the “Cinque 
Ports."—Black L.D. 

(11) "Statutory guardians” with 
particular reference to the power of 
the legislature with regard thereto 
see Guardian and Ward § 3, also 28 
C.J. p 1061 notes 51-54. 


2 



39 C.J.S. 


GUARDIAN AND WARD 

This Title includes general guardianship, particularly of the persons and estates of infants, by nature 
or under parental or judicial appointment; rights, powers, duties, and liabilities of guardians in respect 
of the persons and property of their wards; and legal proceedings relating thereto. 

Matters not In this Title, treated elsewhere In this work, see Desoriptlve-Word Index 

Analysis 

1. GUAEDIANSHIP IN GENERAL, §§1-5 

n. APPOINTMENT, QUALIFICATION, AND TENURE OP GUARDIAN, §§ 6-55 

A. Appointment and Qualitication, §§ 6-38 

B. Duration and Termination op Guardianship, §§ 39-55 

m. CUSTODY AND CARE OF WARD'S PERSON, §§ 56-67 

IV. CUSTODY AND CARE OF WARD’S ESTATE, §§ 68-104 

V. SALES AND CONVEYANCES UNDER ORDER OF COURT, §§ 105-142 

A. Sales, §§ 105-140 

B. Mortgage and Lease, §§ 141-142 

VI. ACCOUNTING AND SETTLEMENT, §§ 143-167 
Vn. ACTIONS. §§ 168-184 

VIII. FOREIGN AND ANCILLARY GUARDIANSHIP, §§ 185-193 

IX. JOINT AND SUCCESSIVE GUARDIANS, AND GUARDIANS ACTING IN SEVERN FIDUCI¬ 
ARY CAPACITIES, §§ 194-196 

X. UABILETY ON GUARDIANSHIP BONDS, §§ 197-220 

A. Nature, Grounds, and Extent op Liability, §§ 197-210 

B. Remedies, §§ 211-220 

Suh-Analysis 

L GUARDIANSHIP IN GENERAL—p 8 

§ 1. Definition and nature—p 8 

2. What law governs—^p 9 

3. Classes of guardians—p 9 

4. Supervision of guardianship—p 14 

5. Estoppel to deny guardianship—p IS 

n. APPOINTMENT, QUALIFICATION, AND TENURE OF GUARDIAN—p 16 

A. Appointment and Qualification— ^p 16 

§ 6. Purposes for which appointed—p 16 

7. Circumstances affecting propriety of appointment—p 17. 

8. Jurisdiction—^p 19 

9. - Citizenship or nationality—^p 20 

10. -Domicile or residence—^p 21 

11. -Location of property—p 22 

12. Method of selection and appointment—^p 23 

13. -Appointment by deed or will—^p 23 

14. - Selection by infant—^p 26 

15. - Selection by family meeting—p 27, 

16. Persons who may be appointed—^p 28 
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n. APPOINTMENT, QUALIFICATION, AND TENURE OP GUARDIAN—Oantinued, 

A. Appointment and Qualihoation—C ontinued, 

g 17. General considerations—28 

18. —- Particular persons—30 

19. — Waiver or loss of right to appointment—p 35 

20. Proceedings for judicial appointment—^p 35 

21. — Nature and form of proceedings—p 36 

22. - Who may institute, and parties—p 37 

23. Notice or process—^p 37 

- Application or petition, and answer—p 41 

25. —— Evidence—^p 42 

26. — Trial or hearing, findings, and order or decree—^p 44 

27. ■ ■■ Discontinuance—^p 48 

28. —- Appeal and error—^p 48 

29. - Filing inventory—^p 52 

30. Acceptance and oath of oflSce—^p 52 

31. Bond—^p 52 

32. - Necessity in general—^p 52 

33. —— Testamentary guardians—p 54 

34. - Requisites and sufficiency—p 54 

35. — New or additional security—^p 57 

36. - Evidence as to giving of bond—p 58 

37. Letters of guardianship—p 58 

38. Operation and effect of appointment—^p 59 

B. Duration and Termination op Guardianship—^ p 61 

y 39. In general—p 61 

40. Death of guardian or surety—^p 61 

41. Death of ward—^p 61 

42. Majority of ward—^p 62 

43. Marriage of ward or female guardian—p 63 

44. Removal of guardian—^p 65 

45. — Grounds—^p 65 

46. - Proceedings—^p 69 

47. Resignation and discharge of guardian—p 76 

48. Revocation of appointment—^p 78 

49. - Grounds—^p 79 

50. — Proceedings—^p 80 

51. - Disposition of property—^p 83 

52. - Reinstatement—^p 84 

53. Selection of new guardian by ward—^p 84 

54. Election of guardian as officer of court—p 85 

55. Appointment of successor—^p 85 

m. CUSTODY AND CARE OF WARD’S PERSON—p 86 

§ 56. Right to custody—p 86 

57. - Proceedings to secure or protect custody—90 

58. Denial of access to and protection of, ward—p 91 

59. Change of domicile of ward—^p 92 

60. Religious instruction—p 93 

61. Support and education—^p 93 
-Use of ward’s estate—^p 93 

63. —— Claims of third persons—^p 105 

64. Services and earnings—p 106 
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in. CUSTODY AND CARE OP WARD’S PERSON—Continued, 

§ 65. Liability for torts of ward—108 

66. Liability for torts against ward—p 108 

67. Disparagement—108 

IV. CUSTODY AND CARE OP WARD’S ESTATE—p 108 

§ 68. Authority to represent ward in respect to his estate—p 108 

69. - Carrying on business for ward—^p 110 

70. - Compromise or settlement of claims—^p 111 

71. - Confession of judgment—^p 113 

72. — Submission to arbitration—^p 113 

73. - Acts detrimental to ward—p 114 

74. Possession and control of ward’s property—^p 114 

75. Title to ward’s property—^p 116 

76. Management of estate in general—^p 117 

77. Inventory and appraisal—^p 121 

78. Collection of assets—p 122 

79. Transfer of property or interests therein—p 123 

80. -Lease—p 123 

81. -Mortgage, pledge, and other liens—p 126 

82. - Sale or exchange—^p 128 

83. - Partition—p 133 

84. Investments—^p 133 

85. -Loans—^p 143 

86. Deposits—p 146 

87. Interest on funds of estate—p 149 

88. Expenditures—p 154 

89. - Payment of debts—^p 157 

90. -Repairs, improvements, taxes, and insurance—^p 158 

91. - Services and management of estate—^p 159 

92. -Counsel fees and expenses of litigation—^p 160 

93. Guardian’s individual interest in transactions—^p 162 

94. Waste, conversion, or embezzlement by guardian—^p 166 

95. Contracts and gifts between guardian and ward—p 167 

96. Ratification of guardian’s unauthorized acts—p 170 

97. Estoppel—p 173 

98. -Of guardian—p 173 

99. -Of ward—p 174 

100. Preferred claim, lien, or privilege or mortgage of ward on property of guard¬ 

ian—^p 176 

101. Liability on contracts made with third person—p 179 

102. Liability of ward for unauthorized acts of guardian—p 182 

103. Presentation and allowance of claims—p 182 

104. Powers, duties, and liabilities of representatives of deceased guardians—^p 184 

V. SALES ANU CONVEYANCES UNDER ORDER OP COURT—p 185 

A. Sales— p 185 

§ 105. Jurisdiction or power to order sale—^p 185 

106. Property or interests subject to sale—187 

107. Purposes for which sale authorized—^p 188 

108. Grounds for refusing order—^p 190 

109. Who may secure order—^p 190 

110. Proceedings to obtain order of sale—p 191 

[111. -Parties—p 192 
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V. SALES AND CONVEYANCES UNDER ORDER OF COURT—Continued, 

A. Sales—C ontinued, 

§ 112. - Necessity for application—^p 192 

113. - Notice of application—^p 193 

114. - Time of application—^p 194 

115. - Requisites and sufficiency of application—^p 19S 

116. - Family meeting—^p 197 

117. - Hearing—p 197 

118. -Order or decree—p 198 

119. Oath—p 201 

120. Reference and appraisal of property—p 201 

121. Special bond for sale—p 202 

122. Sale—p 205 

123. - Notice—p 206 

124. - Time and place—^p 207 

125. - - Private or public—p 207 

126. - Terms and conditions—p 208 

127. - By whom conducted—^p 208 

128. - Who may purchase—p 209 

129. — Effect of private agreement for sale—p 210 

130. - Report or return—^p 210 

131. - Confirmation in general—^p 211 

132. - Refusing or revoking confirmation and ordering resale—^p 214 

133. - Operation and effect of confirmation—^p 216 

134. - Deed to purchaser—p 216 

135. Ratification and curing defects—^p 219 

136. —- Redemption from sale—^p 220 

137. - Vacating sale and recovery of property sold—^p 220 

138. - - - Collateral attack—^p 227 

139. Rights and liabilities of purchasers—p 229 

140. Rights and liabilities as to proceeds—^p 235 

B. Mobtgage and Lease—^ p 237 

§ 141. Mortgage—p 237 
142. Lease—^p 242 

VI. ACCOUNTING AND SETTLEMENT—p 246 

§ 143. Necessity in general—^p 246 

144. Relief from duty to account—^p 248 

145. Penalties or fines for failure to account—^p 248 

146. Who may be required to account—^p 249 

147. Who may require accounting—^p 249 

148. Requisites and sufficiency of account—p 250 

149. - Property and transactions included—^p 251 

150. - Vouchers—^p 252 

151. Proceedings and actions for accounting—p 252 

152. - Nature of proceedings—p 252 

153. - Jurisdiction and time to sue—p 253 

154. - Parties, process and appearance, and pleading—^p 257 

155. - Objections and exceptions—p 259 

156. - Evidence—p 260 

157. - Hearing and order or decree—p 264 

158. - Appeal or other proceeding for review—^p 268 

159. Private accounting and settlement—^p 274 
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VI. ACCOUNTING- AND SETTLEMENT—Continued, 

§ 160. Charges—276 

161. Credits—p 278 

162. Compensation—p 279 

163. - Extra allowance—^p 282 

164. -Waiver or forfeiture—^p 283 

165. Costs and expenses—p 285 

166. Operation and effect—^p 287 

167. Opening and modifying or vacating settlement—^p 290 


VIL ACTIONS—p 296 
§ 168. 

169. 

170. 

171. 

172. 

173. 

174. 

175. 

176. 

177. 

178. 

179. 

180. 
181. 
182, 

183. 

184. 


Right of action and defenses—p 296 

-Actions between guardian and ward or their personal representatives 

—p 297 

-Actions by guardian or ward against third persons—p 300 

-Actions by third persons against guardian or ward—p 307 

— Defenses, set-off, and counterclaim—^p 308 
Jurisdiction and venue—^p 311 
Time to sue, limitations, and laches—^p 312 
Parties—^p 314 

-Amendment and intervention—p 320 

Process and appearance—^p 321 

-Waiver of service and appearance—^p 321 

Pleading—p 322 
Evidence—^p 325 
Trial—p 327 

Judgment and execution—328 
Appeal and error—p 330 
Costs—p 330 


Vni. FOREIGN AND ANCILLARy GUARDIANSHIP—p 331 

§ 185. Definitions—^p 331 

186. Powers of foreign guardians—p 331 

187. -Custody of ward—^p 332 

188. — Rights in respect of ward^s property in general—^p 332 

189. - Proceedings for sale, sale, and its operation and effect—^p 336 

190. — - Actions and defenses in behalf of ward—p 337 

191. Ancillary guardianship—p 339 

192. Accounting and settlement—p 340 

193. Transfer of guardianship to another state—p 341 


IX. JOINT AND SUCCESSIVE GUARDIANS, AND GUARDIANS ACTING IN SEVERAL FEDUOI- 
ART CAPACITIES—p 341 

§ 194. Joint guardians—p 341 

195. Successive guardians—^p 342 

196. Guardians acting in several fiduciary relations—^p 344 


X. LIABILITY ON GUARDIANSHIP BONDS—p 346 

A. Nature, Grounds, and Extent of Liability —^p 346 

§ 197. Construction and enforcement of bond generally—^p 346 

198. Breach or fulfillment of conditions—p 348 

199. - Special sale bond—^p 357 

200. Liability for particular funds or property—p 358 

201. - Proceeds of sale of real property—^p 361 
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§ 1 


X, UABIUTT ON GUARDIANSHIP BONDS—Continued, 

A. Natuhb, Grounds, and Extent of Liability —Continued, 

§ 202. Liability between two or more persons—362 

203. - Sureties on general and special sale bonds—p 365 

204. Liability to two or more persons—p 366 

205. Conclusiveness of judgments, reports, and settlements—^p 366 

206. Estoppel—p 371 

207. Discharge of sureties—p 372 

208. -By settlement with, or release by, ward—^p 379 

209. Amount of liability—^p 380 

210. - Deductions and offsets—p 383 


B. 


Remedies —^p 385 

§ 211. Summary remedies—p 385 

212. Actions—p 386 

213. - Conditions precedent—^p 387 

214. - Defenses—p 392 

215. - Time to sue, limitations, and laches—^p 393 

216. - Parties—p 397 

217. - Pleading—p 401 

218. - Evidence—p 407 

219. - Trial, judgment and review—p 412 

220. - Costs—^p 414 


I. GUARDIANSHIP IN GENERAL 


§ 1. Definition and Nature 

A guardian is a person who legally has the care of 
the person or property, or both, of another person who Is 
incompetent to act for himself. The person under guard¬ 
ianship Is called the ward. 

A guardian has been defined broadly as a per¬ 
son who legally has the care of the person or prop¬ 
erty, or both, of another person who is incompetent 
to act for himself.i 

With reference to infants a guardian has been de¬ 
fined as one who legally has the care and manage¬ 
ment of the person or the estate, or both, of a child, 
during his minority.^ The word “guardian,” even 
in a legal sense, has various meanings.^ It may be 


used to designate one or more of the various class¬ 
es of guardians defined infra § 3,^ or it may be used 
in its broader and general sense.^ As used in stat¬ 
utes it usually signifies a probate guardian.® 

A ward is the person over whom or over whose 
property a guardian is appointed.*^ With reference 
to minors, a ward is an infant placed by authority 
of law under the care of a guardian.® Such an 
infant is a ward of the court appointing the guard¬ 
ian.® 

Guardianship, “Ghiardianship” has been defined 
as the office, duty, or authority of a guardian; also 
the relation subsisting between guardian and ward.i® 
It involves the taking of possession of, and man- 


1. Me.—Shaw v. Small, 125 A- 496, 

49S, 124 Me. 36. 

Other deflisitioxui 

(1) Person lawfully Invested with 
power, and charged with duty, of 
taking care of person and managing 
property and rights of another per¬ 
son, who, for some peculiarity of 
status, or defect of age, understand¬ 
ing, or self-control, is considered in¬ 
capable of administering his own af¬ 
fairs.—Black L.D. 

(2) "A person appointed by the 
court to guard the interests of an¬ 
other person who, by reason of in¬ 
fancy ... or the like, is in¬ 
capable of guarding his own inter -1 


f ests without aid."—Prudential Ins. 
Co. V. Gleason, 187 So. 229, 232, 185 
! Miss. 243. 

(3) Other similar definitions see 
Daniels v. Metropolitan Life Ins. Co., 
5 A.2d 608, 611. 136 Pa.Super. 460— 
28 C.J. p 1068 note 1 [a]. 

2. Ala.—Bass v. Cook, 4 Port. 390, 
392. 

28 C.J. p 1058 note 2. 

3. Me.—Shaw v. Small, 126 A, 496, 
124 Me. 36. 

Tex.—^Patillo v. Allison, Clv.App., 61 
S.W.2d 1041. 

4. Me.—Shaw v. Small, 126 A. 496, 
124 Me. 36. 
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5. Me.—Shaw v. Small, supra. 

28 C.J. p 1058 note 2 [a]. 

6. Me.—Shaw v. Small, supra, 

7. Black Ij.D. 

8. Black Ij.D. 

67 C.J. p 431 note 8. 

9. Cal.—In re Boss, 92 P. 671, 6 
Cal.App. 697. 

Pa.—In re McTague's Estate, 18 A. 
2d 532, 144 Pa.Super. 30. 

Infant, when brought before 
oellor, becomes ward of court.— 
Greenberg v. Greenberg, 133 A. 768, 
99 N.J.Eq. 461. 

10. Black L..1X 
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agcmcnt of, the estate of another unable to act for 
himself.^^ 

Nature of office. A guardian, although not a 
public officer,i 2 jg officer of the court appointing 
him.He is a creature of the law,^^ and has no 
authority, rights, or duties except those conferred 
or imposed by law.^^ 

Guardianship as trust. Although guardianship 
may properly be denominated a trust, in the com¬ 
mon acceptation of the term,i6 yet it is not so in 
the technical sense in which the term Is used by 
lawyers, or in the court of chancery.^*^ 

In Spanish law guardianship is called guarda, al¬ 
though the more common terms are “tutela” and 

“curaduria.”^® 7^^ guardian is called "'tutor,” 
“curador,” or “guardador.”!^^ 

Matters relating to the guardianship of Indians, 
insane persons, drunkards, and spendthrifts are con¬ 
sidered elsewhere in this work, see the C.J.S. title 
Indians §§ 20, 21, also 31 CJ. p 492 note 11-p 494 
note 46; the C.J.S. title Insane Persons §§ 35--53, 
also 32 C.J. p 652 note 9-p 673 note 11; the C.J.S. 
title Drunkards § 4 et seq; and the C.J.S. title 
Spendthrifts § 4 et seq, also 58 C.J. p 1289 note 15 
et seq. 

§ 2. What Law Governs 

The domicile of an infant is ordinarily the place where 
a guardian will be appointed, and his rights and duties 
will be measured by its laws. 

Under the general rule that the law of the domi¬ 
cile governs as to the status of a person and the 
disposition and management of his movable prop¬ 
erty, the domicile of an infant is regarded as the 


§ 3 

fittest place for the appointment of a guardian of 
his person and estate,^® although for the protec¬ 
tion of either, a guardian may be appointed in any 
state where the person or property of an infant may 
be found.2i 

Ordinarily the powers and duties of a guardian 
are determined by the law of the jurisdiction in 
which he was appointed ,22 and in the absence of 
contrary statutory provision, the law of the domi¬ 
cile of the ward will control as to the management 
and investment of his property.23 

The powers of a guardian appointed in one state 
over the person and property of a ward in another 
state are considered in §§ 186-190 infra. 

§ 3. Classes of Guardians 

There are various classes of guardians such as nat¬ 
ural, statutory, testamentary, general, special, and de 
facto guardians. 

There are various classes of guardians. 24 Some 
of these classes, as will be seen, have their origin 
in the common law, while others are created by 
statute, it being within the power of the legisla¬ 
ture to prescribe forms of guardianship.25 

Common4aiv guardians. The common law rec¬ 
ognized four distinct forms of guardianship, name¬ 
ly, guardianship in chivalry, guardianship in socage, 
guardianship by nature, and guardianship for nur- 

ture.26 

Guardianship in chivalry was the right of the 
lord to take charge of the person and property of 
male infants under twenty-one and female infants 
under sixteen if unmarried, holding lands from him 
by tenure of knight service, where the estate into 
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11 . Ala.—Davis v. State, 185 So. 
774, 776, 237 Ala. 143. 

12. Kan.—Linderholm v. Elcblad, 

139 P. 1015. 92 Kan. 9. 

13. Cal.—In re Ross, 92 P. 671, 6 
Cal.App. 597. 

Ind.—In re Royer’s Guardianship, 
174 N.K. 714, 96 Ind.App. 161. 

Mo.—In re Cordes’ Estate, App., 116 
S.W.2d 207. 

Pa.—In re McTaruo's Estate, 18 A. 

2d 532, 144 Pa.Super. 30. 

28 C.J. p 1062 note 77. 

14. La.—Parker v. Ohio Oil Go., 186 
So. 604, 193 La. 896—Bordelon v. 
Capers, App.. 189 So. 615. 

Mo.—Scott V. Royston, 123 S.W. 454, 
223 Mo. 568—In re Cordes’ Estate, 
App., 116 S.W.2d 207. 

15. La.—Parker v. Ohio Oil Co., 186 
So. 604, 191 La. 896—Bordelon v. 
Capers, App., 189 So. 615. 

Mo.—Scott V. Royston, 123 S.W. 454, 
223 Mo. 5G8—In re Cordes’ Estate, 
App., 116 S.W.2d 207. 


IG. N.T.—In re Hawley, 10 N.E. 
352, 104 N.Y. 260. 

28 C.J. p 1068 note 1 [a]. 

Guardian as trustee with reference 
to minor’s property see infra $68. 

17. N.T.—In re Hawley, supra. 

18. Escriche Dlccionario. 

IG. Escriche Dlccionario. 

Classes of guardians under civil law 
generally see infra § 3. 

20. U.S.—Lamar v. Micou, N.Y., 6 
S.Ct. 221, 112 U.S. 452, 28 L.Ed. 
761, rehearing denied 5 S.Ct. 867, 
114 U.S. 218, 29 L.Bd. 94. 

D.C.—Lehmer v. Hardy, 294 F. 407, 
64 App.D.C. 61. 

Okl.—Shimonek v. Tillman, 1 P.2d 
154, 160 Okl. 177. 

Jurisdiction to appoint guardians 
generally see infra §§ 8-11. 

Law of domicile as governing status 
of person and disposition and man¬ 
agement of movable property see 
Conflict of Laws §§ 14, 18. 

21. U.S.—Lamar v. Micou, N.T., 5 
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S.Ct. 221, 112 U.S. 462, 28 L.Ed. 
751, rehearing denied 6 S.Ct. 857, 
114 U.S. 218, 29 L.Bd. 94. 
Jurisdiction to appoint guardians 
generally see infra §§ 8-11. 

23. U.S.—^Ansaldl v. Kennedy, D.C. 
Mass., 41 F.2d 868. 

23. Okl.—Shimonek v. Tillman, 1 

P.2d 164, 160 Okl. 177, quoting 

Corpus iTnzls. 

12 C.J. p 460 note 37. 

24. U.S.—Mauro v. Ritchie, D.C., 
16 P.Cas.No.9,312, 3 Cranch C.C. 
147, appeal dismissed 2 Pet. 243, 7 
L.Bd. 411. 

N.T.—In re De Saulles, 167 N.T.S, 
445, 101 Misc. 447. 

25. N.Y.—Duncan v. New York Mut. 
Life Ins. Co., 164 N.T.S. 97, 99 
Misc. 280. 

2S. U.S.—Mauro v. Ritchie, D.C., 16 
F.Cas.No.9.312, 3 Cranch C.C. 147, 
appeal dismissed 2 Pet 243, 7 Jy. 
Bd. 411. 

28 C.J. p 1058 note 7. 
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which such infants had come vested in them by de- 
scent.27 This form of guardianship never existed 
in this country.28 It was abolished in England by 
the famous statute oi 12 Charles II c 24, together 
with other oppressive appendages of military ten- 
ures.29 

Guardianship in socage was similar to guardian¬ 
ship in chivalry, except that it arose out of socage 
tenure instead of tenure by knight’s service.^o It 
arose when lands in socage tenure came to an in¬ 
fant by descent.3l The right to be guardian in 
socage originally existed only in the next of kin 
who could by no possibility inherit the estate 
but this feature, involving a sad commentary on the 
morals of the age out of which it arose, was re¬ 
pudiated at an early time.33 

In the United States, since there is no tenure in 
socage, guardianship in socage does not exist,3^ 
except in New York, where it is recognized in a 
modified form;35 but general guardianship for per¬ 
son and estate is sometimes regarded as merely a 
substitute for guardianship in socage.^® 

Guardianship by nature at common law is con¬ 
sidered later in this section. 

Guardianship for nurture was the right of the fa¬ 
ther or mother to the custody of the person of an 
infant, not the heir apparent, who was without any 
other guardian, until the infant reached the age of 


foiirteen.37 This form of guardianship never ex¬ 
isted in this country.In this country, however, 
the term, as will be seen later in this section, is 
sometimes used as meaning guardianship by nature 
or a guardianship for the bringing up and taking 
care of children.89 As stated in Bastards § 17 b, 
the teim has also been used in connection vritli the 
right of the mother to custody of an illegitimate 
child. 

Guardians by custom. As stated in 28 Corpus 
Juris page 1061 note 49, the books mention a species 
of guardianship called “guardianship by custom,” 
as where by the special custom of a manor the lord 
names or is himself the guardian of an infant copy- 
holder. The nature of the guardianship depended 
wholly on the custom of the particular manor. 
Guardians by custom are unknown in this country.^O 

Guardianship by nature. Guardianship by nature 
at common law, according to the early English au¬ 
thorities, was the right of the father, mother, and 
next of kin, in the order named, to the custody of 
the person of the heir apparent.^l This form of 
guardianship, at common law, did not extend to the 
younger children who were not heirs apparent.^^ 
Guardianship by nature exists in the United 
States,^^ but, since primogeniture does not obtain 
guardianship by nature extends to all the minor 
children of the father and mother in question.44 


27. Cal,—Lord v. Hough, 37 Cal. 667. 
28 jO.J. p 1058 note 8. 

28. U.S.—Mauro v. Ritchie, D.C., 16 
J'.Ca8.No.9,312. 3 Cranch C.C. 147, 
appeal dismissed 2 Pet. 243, 7 L. 
Ed. 411. 

29. U.S.—Mauro v. Ritchie, supra. 
28 C.J. p 1058 note 9. 

80l U.S.—^Mauro v. Ritchie, supra. 

31. Cal.—^Lord v. Hough, 37 Cal. 
657. 

28 C.J. p 1058 note 10. 

32. U.S.—Mauro v. Ritchie, D.C., 16 
P.Cas.No.9,312. 3 Cranch C.C. 147, 
appeal dismissed 2 Pet. 243, 7 L. 
Ed. 411. 

28 C.J. p 1059 note 11. 

33. N.Y.—^In re Livingston, 1 Johns. 
Ch. 436. 

28 C.J. p 1059 note 12. 

34. Conn.—^Kline v. Beebe, 6 Conn. 
494. 

28 C.J. p 1059 note 26. 

35. N.Y. —Chase v. Ulster & D. R. 
Co., 214 N.Y.S. 616, 618. 215 App. 
Div. 681, quoting Goi'pns Juris— 
In re De Saulles, 167 N.Y.S. 445, 
101 Misc. 447. 

28 C.J. p 1069 note 27. 

Only where real e3ta,te vests In 
an Infant does guardianship in soc¬ 
age arise.—Chase v. Ulster & D. R. 


Co., 214 N.Y.S. 615, 215 App.Div. 581 
—28 C.J. p 1059 note 27 [d], 

36. Pa.—^Arthur's Appeal, 1 Grant 
55. 

28 C.J. p 1059 note 28. 

37. N.Y.—Chase v. Ulster & D. R. 
Co., 214 N.Y.S. 615, 618, 216 App. 
Div. 581, quoting Corpus Juris. 

28 C.J. p 1061 note 46. 

3S. N.Y.—Chase v. Ulster & D. R. 
Co., 214 N.Y.S. 615, 618, 216 App. 
Div. 681, quoting Corpus Juris. 

28 C.J. p 1061 note 48. 

It cannot exist here because It Is 
applicable only to such children as 
are not heirs apparent.—Mauro v. 
Ritchie, D.C., 16 P.Cas.No. 9,312, 3 
Cranch C.C. 147, appeal dismissed 2 
Pet. 243, 7 L.Ed. 411. 

39. “A guardianship for nurture Is 
what the term Implies, namely, the 
bringing up and taking care of chil¬ 
dren.”—Caruso v. Caruso, 139 A. 812, 
S16, 101 N.J.Eq. 350, reversed on 
other grounds 148 A. S82, 106 N.J.Eq. 
130. 

'10. U.S.—Mauro v. Ritchie, D.C., 16 
F.Cas.No.9,312. 3 Cranch C.C. 147, 
appeal dismissed 2 Pet. 243, 7 L. 
Ed. 411. 

11. U.S.—Mauro v. Ritchie, supra. 
N.Y.—Chase v. Ulster & D. R. Co., 
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214 N.Y.S. 615, 618, 215 App.Div. 
581, quoting Corpus JUris. 

Pa.—Commonwealth v. Shannon, 164 
A 352, 364, 107 Pa.Super. 557, quot¬ 
ing Corpus Juris. 

28 C.J. p 1069 note 31. 

"Natural guardianship 
is a mere personal right In the fa¬ 
ther or other ancestor to the custody 
of the person of his heir apparent or 
presumptive until attaining 21 years 
of age." 

U.S.—^American Mutual Liability Ins. 
Co. v. Volpe, C.C.A.N.J., 284 P. 75, 
79. 

Pa.—Brill v. Brill, 127 A. 840, 843, 
282 Pa. 276—^Daniels v. Metropol¬ 
itan Life Ins. Co., 5 A.2d 608, 611, 
135 Pa.Super. 450. 

42. U.S.—Mauro v. Ritchie, D.C., 16 
P.Cas.No.9,312, 3 Cranch C.C. 147, 
appeal dismissed 2 Pet. 243, 7 L. 
Ed. 411. 

43. U.S.—Mauro v. Ritchie, supra. 
N.T.—Chase v. Ulster & D. R. Co., 

■214 N.Y.S. 615, 215 App.Div. 581. 
Custody and control of children gen¬ 
erally see the C.J.S. title Parent 
and Child §S 6-13, also 46 C.J. p 
1221 note 21-p 1256 note 84. 

4A "Here all [the children] are, by 
. statute, heirs apparent, and, 
consequently, guardianship by nature 
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In this country the term is applied to a guardianship 
having all the incidents of the common-law guard¬ 
ianship by nature except as modified by statute.^® 
Other terms sometimes used as synonymous with 
guardianship by nature are “natural guardian- 
ship/*46 “guardianship by nature and for nurture,”^7 
and “guardianship for nurture.”48 a guardian by 
nature is commonly designated as a “natural guard- 
ian.”4® 

Unless it is otherwise provided by statute, the fa- 
ther^O or, in case of his decease, the mother^i of an 
infant is its guardian by nature; and where the fa¬ 
ther abandons his minor child, the mother becomes 
the natural guardian.52 In case of the death of 
both parents, it has been held that the grandfather 
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or the grandmother, when next of kin, becomes the 
guardian by nature,although some authorities as¬ 
sert that under such circumstances there is no nat¬ 
ural guardianship. 54 Under statute, the guardian¬ 
ship by nature is sometimes vested in both parents, 
their rights being equal,55 or, in case of the death 
of one of them, in the survivor,®® or the right to 
guardianship is made to depend on the age of the 
child, the mother being entitled to the preference 
when the child is of tender years.®"^ In the case 
of an illegitimate child, the mother is the natural 
guardian,®® particularly where the statute so pro¬ 
vides.®® In case of divorce, the parent to whom 
custody of the child is awarded becomes its nat¬ 
ural guardian.®® Rights or duties which may belong 


exists in this country, and applies 

to all the children.”—Mauro v. 

Ritchie, D.C., 16 F.Cas.No.9.312, 3 

■Cranch C.C. 147, appeal dismissed 2 

Pet. 243, 7 L..Ed. 411. 

45. N.Y.—Chase v. Ulster & D. R. 
Co., 214 N.Y.S. 615, 216 App.Div. 
581, quoting Corpus Juxis. 

28 C.J. p 1059 note 32. 

46. U.S.—American Mutual Liabili¬ 
ty Ins. Co. V. Volpe, C.C.A.N.J., 284 
F. 75. 

Pa.—Brill v. Brill, 127 A, 840. 28'2 
Pa. 276—Daniels v. Metropolitan 
Life Ins. Co., 5 A.2d 608, 133 Pa. 
Super. 450. 

47. N.J.—Caruso v. Caruso. 139 A. 
812, 101 N.J.Eq. 350, reversed on 
other grounds 148 A. 882, 106 N.J. 
Eq. 130. 

48. N.J.—'Caruso v. Caruso, supra. 

49. Me.—Shaw v. Small, 125 A. 496, 
124 Me. '36. 

50. Cal.—Ex parte Case, 128 P.2d 
544, 54 Cal.App.2d 36. 

Ill.—People ex rel. Noonan v. Wing¬ 
ate. 33 N.E.2d 467, 376 Ill. 244. 

Me.—nhaw V. Small, 125 A. 496, 124 
Me. 36. 

N.J..—Caruso v. Caruso, 139 A. 812, 
101 N.J.Eq. 350, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130—Dorso. V. Public Service Co¬ 
ordinated Transport, 162 A. 863, 9 
N.J.Misc. 23. 

N.T.—Chase v. Ulster & D. R. Co., 
214 N.Y.S. 615, 215 App.Div. 681— 
In re De Saulles, 167 N.Y.S. 445, 
101 Misc. 447—In re Mendelsohn’s 
Adoption, 39 N.Y.S.2d 384, 387, cit¬ 
ing Corpus Juris. 

N.C.—In re Ten Hoopen’s Custody, 
162 S.E. 619, 202 N.C. 223. 

Pa.—Daniels v. Metropolitan Life 
Ins. Co., 5 A.2d 60S, 135 Pa.Super. 
450. 

Tex.—Thomason v. McGeorge, Com. 
App., 285 S.W. 285, affirming Mc¬ 
George V. Thomason, Civ.App., 275 
S.W. 683. 

28 C.J. p 1059 note 34. 

51. U.S.—^Maryland Casualty Co. v. 


Lawson, C.C.A.Pla., 110 P.2d 269. 
Conn.—^Appeal of Goshkarian, 148 A. 

379. 110 Conn. 463. 

N.J.—Caruso v. Caruso, 139 A. 812, 
101 N.J.Eq. 350, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130. 

N.y.—Chase v. Ulster & D. R. Co., 
214 N.Y.S. 615, 215 App.Div. '581— 
In re Mendelsohn's Adoption, 39 N. 
Y.S.2d 384, 387, citing Corpus Ju¬ 
ris. 

Pa.—Daniels v. Metropolitan Life 
Ins. Co., 5 A.2d 608, 135 Pa.Super. 
450. 

28 C.J. p 1060 note 36. 

52. N.Y.—People v. Dewey, 50 N.Y. 
S. 1013, 23 Misc. 267. 

Wyo.—^Nugent v. Powell, 33 P. 23, 
4 Wyo. 173, 62 Am.S.R. 17, 20 L. 
R.A. 199. 

53. D.C.—Lehmer v. Hardy, 294 P. 
407, 54 App.D.C. 51. 

Pa.—Commonwealth v. Shannon, 164 
A. 352, 354, 107 Pa.Super. 557, quot¬ 
ing Corpus Juris. 

28 C.J. p 1060 note 37. 

5ft. N.Y.—^In re Mendelsohn’s Adop¬ 
tion, 39 N.Y.S.2d 384, 387. citing 
Corpus Juris. 

28 C.J. p 1060 note 38. 

55. U.S.—Maryland Casualty Co. v. 

Lawson, C.C.A.Pla., 110 F.2d 269. 
Cal.—Ex parte White, App., 129 P.2d 
706. 

Conn.—^Appeal of Goshkarian, 148 A. 

379, 110 Conn. 463. 

Ill.—McConnell v. McConnell, 177 N. 
E. 692, 315 Ill. 70. 

Iowa.—^Allender v. Selders, 291 N.W. 
176, 227 Iowa 1324—Stephens v. 
Treat, 209 N.W. 282, 202 Iowa 
1077. 

Kan.—Johnson v. Best. 135 P.2d 896, 
156 Kan. 668. 

Me.—Shaw v. Small. 125 A. 496, 124 
Me. 36. 

N.H.—Leclerc v. Leclerc, 155 A. 249, 
86 N.H. 121, 74 A.L.R. 1348. 

N.Y.—'Chase v. Ulster & D. R. Co., 
214 N.Y.S. 615, 216 App.Div. 681. 

28 C.J. p 1060 note 39. 
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Statute Is recognition of presump¬ 
tion that natural affection o-f parent 
for child will insure the faithful 
execution of the trust which he holds 
as natural guardian.—Bioni v. Has- 
elton, 134 A. 606, 99 Vt. 463. 

Scope of statute 

A statute making parents Joint 
guardians of every unmarried child, 
and providing that their powers, 
rights, and duties in regard to the 
child shall be equal, relates to the 
subject of guardian and ward as 
well as to that of parent and child. 
—Woodman v. Peck, 7 A.2d 261, 90 
N.H. 292, 122 A.L.R. 1402. 

66. U.S.—Maryland Casualty Co. v. 

Lawson, C.C.A,Fla., 110 F.2d 269. 
Conn.—^Appeal of Goshkarian. 148 A, 
379, 110 Conn. 463. 

Iowa.—Allender v. Selders, 291 N.W. 

176, 227 Iowa 1324. 

Kan.—Jaggar v. Rader, 7 P.2d 114, 
134 Kan. 570. 

N.H.—Brown v. Jewell, 165 A. 713, 
86 N.H. 190. 

VL—Bioni V. Haselton, 134 A. 606, 99 
Vt. 453. 

28 C.J. p 1060 note 39. 

Bifect of divorce 

Statute providing that surviving 
parent is sole guardian of child was 
not affected by original orders re¬ 
lating to minors’ custody made in di¬ 
vorce proceedings.—^Leclerc v. Le¬ 
clerc, 155 A. 249, 85 N.H. 121, 74 A. 
L.R. 1348. 

57. Ariz.—In re Her, 146 P. 143, 16 
Arlz. 323. 

63b N.J.—Friesner v. Symonds, 20 A. 

257, 46 N.J.Eq. 621. 

28 C.J. p 1060 note 41. 

59. Conn.—Lewis v. Kllngberg, 123 
A. 4, 100 Conn. 201. 

28 C.J. p 1060 note 41. 

60. Tex.—Jordan v. Jordan, 23 S.W. 
531, 4 Tex. Civ.App. 659. 

Award of custody of Infant to a par¬ 
ent or parents In case of divorce 
see Divorce 6 308. 
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to the mother as guardian by nature do not devolve 
on her husband, the minor’s stepfather.6^ 

A guardian by nature, as stated infra § 74, ordi¬ 
narily has no right to the possession or control of 
the ward’s estate. 

Ecclesiastical guardians. As stated in 28 Corpus 
Juris page 1063 note 91, while there has been much 
controversy over the ancient right of the ecclesi¬ 
astical courts of England to appoint guardians, it 
seems to be the better opinion that such a right ex¬ 
isted at least as to the appointment of a certain 
curator for the personal estate, and if there was 
no other guardian by tenure or otherwise, for the 
person also. In the United States there are no ec¬ 
clesiastical courts and hence the subject of ecclesi¬ 
astical guardians is here of no interest. 

Statutory guardians. Statutory guardians include 
those appointed by deed or will,®^ and those ap¬ 
pointed by court in pursuance of some statute.®^ 

Testamentcury guardiansj sometimes called stat¬ 
utory guardians,®® are those named in wills by par¬ 
ents.®® 


A guardian of the person is one who has been 
lawfully invested with the care of the person of a 
minor®'^ whose father is dead.®® Such a guardian 
is considered as standing in the place of the fa¬ 
ther.®® His authority is derived out of that of the 
parent,*^® and he performs the office of the tutor 
of the Roman law.'^i 

A guardian of the eskitef^^ or a curatorf^^ as he 
is sometimes called, is one entrusted with the con¬ 
trol of the property of a minor. Such a guardian 
is an officer of the court appointing him.*^^ 

A ‘^general guardian^* has been defined as one 
appointed by the court.^® A general guardian of 
a minor is a guardian of the person or of all the 
property of the ward within the state, or of both.*^® 

Public guardians exist in some states.*^*^ 

Chancery guardians. A chancery guardian is 
one appointed by the chancellor.*^® Such a guardian 
is a temporary parent of a particular kind.*^® 

Guardians by election. Guardianship by the elec¬ 
tion of the infant at common law is of very ob¬ 
scure origin and of doubtful legality, and arose if 


61. Mass.—T^eto v. Brown, 4 Maas. 

675. 

62. U.S.—Mauro v. Bitchie, B.C., 16 

P.Cas.No.9,312, 3 Cranch O.C. 147, 

appeal dismissed 2 Pet. 243, 7 L. 

Ed. 411. 

63. U.S.—Mauro v. Ritchie, supra. 
N.Y.—In re De Saulles, 167 N.Y.S. 

445, 101 Misc. 447. 

Statntory fifuardlanship or testamen¬ 
tary trust estate 

(1) In determining whether guard¬ 
ianship was simply a statutory 
guardianship wherein guardian was 
nominated by will, or whether guard¬ 
ianship was a testamentary trust es¬ 
tate, the fact that from the begin¬ 
ning of the guardianship the forms 
of petition, orders, vouchers, ac¬ 
counts, and the like were as though 
the estate of the minor were a tes¬ 
tamentary trust being administered 
as such was not controlling.—^Hutton 
V. Gwin, 195 So. 486, 1S8 Miss. 763. 

(2) Where testator bequeathed an 
undivided one-half interest in his es¬ 
tate to his minor son, designated tes¬ 
tator’s wife as guardian of son’s es¬ 
tate until he became twenty-one, and 
required wife to give bond as guard¬ 
ian until son arrived at age of twen¬ 
ty-one and thereafter to give bond 
as trustee until son arrived at age of 
thirty-one when personal property 
was to be distributed, until the son 
became twenty-one years of age, the 
guardianship was simply a “statu¬ 
tory guardianship” and not a "testa¬ 
mentary trust estate.”—^Hutton v. 
Gwin, supra. 

64. U.S.—Mauro v. Ritchie, D.a, 16 


F.Cas.No.9,312. 3 Cranch C.C. 147, 
appeal dismissed 2 Pet. 243, 7 It. 
Ed. 411. 

65. U.S.—Mauro v. Ritchie, supra. 
N.Y.—In re De Saulles, 167 N.Y.S. 

445, 101 Misc. 447. 

66. U.S.—Mauro v. Ritchie, D.C., 16 
P.Cas.No.9,312, '3 Cranch 147, ap¬ 
peal dismissed 2 Pet. 243, 7 L».Ed. 
411. 

N.Y.—In re De Saulles, 167 N.Y.S. 
445, 101 Misc. 447. 

Appointment by will generally see 
infra § 13. 

67- Pa.—Daniels v. Metropolitan 
Life Ins. Co., 6 A.2d 608, 135 Pa. 
Super. 450. 

68. Ga.—^Nicholson v. Spencer, 11 
Ga. 607—Jordan v. Smith, 63 S.E. 
595, 6 Ga.App. 569. 

69. Ga.—^Nicholson v. Spencer, 11 
Ga. 607—Jordan v. Smith, 63 S.E. 
595, 5 Ga.App. 559. 

Me is a tomporary parent 
Pa.—^Daniels v. Metropolitan Life 
Ins. Co., 6 A.2d 608, 135 PaSuper. 
450. 

70. Pa.—Daniels v. Metropolitan 
Life Ins. Co., supra 

71- Pa—Daniels v. Metropolitan 
Life Ins. Co., supra 

7SL Ga—^Nicholson v. Spencer, 11 
Ga 607. 

Pa.—Daniels v. Metropolitan Life 
Ins. Co., 6 A.2d 608, 136 PaSuper. 
450. 

73. Mo.—^Duncan v. Crook, 49 Mo. 
116. 

17 C.J. p 403 note 5. 
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74. Pa.—In re McTague’s Estate, 
IS A.2d 533, 144 PaSuper. 30. 

75. Statutory definition 

"A general guardian is stated to be 
‘one appointed by the Supreme, or 
Surrogate’s Court, for an infant, ei¬ 
ther over or under fourteen years of 
age.’ Code Civ.Proc. § 2642.”—In re 
McGuire’s Estate, 189 N.Y.S. 62, 63, 
115 Misc. 84. 

76. Okl.—Kersey v. McDougal, 191 
P. 594, 79 Okl. 63. 

77. Authority provisional 

It has been held that, where a 
state constitution creates a judicial 
department, including a probate 
court, with Jurisdiction over appoint¬ 
ment of guardians, statute requiring 
public administrator to take into his 
charge the estate of all minors 
whose parents are dead and v/ho 
have no legal guardian vests him 
only with provisional authority un¬ 
til such time as the probate court 
is called on to exercise its jurisdic¬ 
tion.—In re Brinckwlrth, 186 S.W. 
1048, 268 Mo. 86. 

78i N.Y.—In re De Saulles, 167 N. 
Y.S. 445, 101 Misc. 447. 

In England one class of guardians 
recognized under the law of Eng¬ 
land was guardians appointed by the 
lord chancellor, exercising in this 
respect the royal prerogative of par¬ 
ens patriae.—Mauro v. Ritchie, D.C., 
16 P.Cas.No.9.312, 3 Cranch C.C. 147, 
appeal dismissed 2 Pet 248, 7 L.Ed. 
411. 

79. N.Y.—In re De Saulles, 167 N. 
Y.S. 445, 101 Misc. 447. 
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at all only when, from a defect of the law, the 
infant found himself wholly unprovided with a 
guardian of any kind.^o In most of the states of 
the Union, as will be seen in § 14 infra, the stat¬ 
utes give an infant, on reaching the age of fourteen, 
the right to select his own guardian within certain 
well defined limitations, but the right does not ex¬ 
ist here unless expressly given by statute. 

Guardians ad litem. The term guardian ad litem 
is defined in the C.J.S. title Infants § 107, also 31 
C.J. p 1118 notes 52, 53. 

Special guardian. Where a minor is taken out 
of the custody of his general guardian by order of 
court, and his custody given to another, such per¬ 
son becomes a special or de facto guardian of the 
person of such ward.^i As will be seen in the C.J. 
S. title Infants § 107, also 31 C.J. p 1118 note 52, 
the term special guardian is also used in some states 
to designate a guardian appointed for the purpose 
of protecting the interests of an infant in litiga¬ 
tion, more commonly known as guardian ad litem. 

Volunteer and de facto guardians, A guardian 
de son tort, sometimes described as a quasi guard¬ 
ian or guardian by estoppel, is one who assumes 
to act as a guardian without valid authority.*^ 


One who takes possession of an infant’s property 
without right or lawful authority may be treated 
as a trespasser,^® or the tort may be waived and 
the intermeddler treated as guardian.®^ This rule, 
it has been said, is a fiction of a court of equity 
only,®® and an administrator or executor having 
rightful possession of the property of an infant can¬ 
not be treated as a guardian without his consent.®® 
Where the guardian appointed fails to qualify, he 
is neither guardian de jure nor de facto.®*^ 

Accommodation guardian. There is no such 
guardian, in law, as an “accommodation guard¬ 
ian.”®® 

Guardians under civil law. In the civil law a 
guardian is termed a tutor where his guardianship 
relates to the person, or to the person and estate, 
and a curator where his guardianship relates mere¬ 
ly to the estate.®® Under the Roman law four 
classes of tutors were recognized: (1) Testamen¬ 
tary (tutor testamentarius). (2) Legitimate or stat¬ 
utory (tutor legitimus). (3) Judicial or dative (tu¬ 
tor dativus), appointed by the praetor.®® (4) Fi¬ 
duciary, who were fathers of children emancipat¬ 
ed by their grandfathers.®^ At least the first three 
of these classes reappear in the codes of modern 
civil law countries.®® 


80. U.S.—Mauro v. Ritchie, D.C., 16 
F.Cas.No.9,312, 3 Cranch C.C. 147, 
appeal dismissed 2 Pet 243, 7 L. 
Ed. 411. 

28 C.J. p 1062 note 72. 

81. Ariz.—In re Harris, 153 P. 422, 
17 Ariz. 405. 

82. Wis.—Rear v. Olson, 263 N.W. 
357, 219 Wis. 822. 

28 C.J. p 1064 note 7. 

Constructive guardians 

“There are in law constructive as 
well as actual guardians.”—Hiestand 

V. Kuns, 8 Blackf., Ind., 345, 349, 46 
Am.D. 481. 

Particular persons held de facto 
guardians 

(1) A bank which purchased all 
assets and assumed all liabilities of 
bank acting as legal guardian of mi¬ 
nor, and thereafter purported to act 
as guardian was a “volunteer or de 
facto guardian.”—State ex rel. Sy¬ 
mons V. East Chicago State Bank, 17 
N.E.2d 491, 106 Ind.App. 4. 

(2) Where guardian died and 
ward’s father without authority as¬ 
sumed duties of guardian, father be¬ 
came de facto gruardian.—Kies v. 
Brown, 268 N.W. 910, 222 Iowa 54. 

(3) Where one assumes control 
over the person of a minor and ap¬ 
propriates his earnings, he becomes 
thereby guardian de son tort of such 
minor.—Stetlna v. Bergstein, 221 S. 

W. 420, 204 Mo.App. 366—^Zeldeman 


V. Molaalcy, 94 S.W. 754, 118 Mo.App. 
106. 

(4) Defendant’s custody of fund 
which admittedly belonged to minor 
constituted defendant a voluntary 
guardian for minor, whose position 
as against minor was no stronger 
than that of lawful gruardian against 
his ward.—Neblett v. Valentino, 92 
S.W,2d 432, 127 Tex. 279, affirming, 
Civ.App., 65 S.W.2d 875. 

83. N.Y.—Sherman v. Ballou, 8 Cow. 
304, 

Executor which, without having 
been appointed guardian of estate 
of minor, retained minor’s distribu¬ 
tive share of deceased’s estate and 
Invested it in first mortgage par¬ 
ticipations, would not be regarded 
as a guardian in fact of the minor’s 
estate, and would be required to pay 
over cash to minor when she at¬ 
tained her majority.—In re Mc- 
Tague’s Estate, 18 A.2d 532, 144 Pa. 
Super. 30. 

84. Ind.—State ex rel. Symons v. 
East Chicago Stale Bank, 17 N.E. 
2d 491, 106 Ind.App. 4. 

28 C.J. p 1064 note 9. 

85. Md.—Burch v. State, 4 Gill & 
J. 444. 

28 C.J. p 1064 note 10. 

86. Ala.—Bibb v. McKinley, 9 Port. 
636. 

87. Tex.—Stephens v. Hewett, 54 S. 
W. 301, 22 Tex.Civ.App. 303. 
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83. Mont.—In re Cuffe’s Estate, 207 
P. 640, 63 Mont 399. 

89. Mackenzie Rom.L. p 158. 

28 C.J. p 1058 note 3. 

Guardians under civil law generally 
see 17 C.J. p 403 notes 1-13, 28 C. 
J. p 1063 notes 94-4, 40 C.J. p 1289 
note 16-p 1293 note 63. 

A tutor, under the Roman or civil 
law, had charge of maintenance and 
education of minor.—Senseman’s Ap¬ 
peal, 21 Pa. 331—Daniels v. Metro¬ 
politan Life Ins. Co., 5 A.2d 608, 135 
Pa.Super. 450—17 C.J. p 403 notes 1, 
6 . 

A curator, under the Roman or 
civil law, had the care of minor’s 
fortune.—Senseman’s Appeal, 21 Pa. 
331—Daniels v. Metropolitan Life 
Ins. Co., 5 A.2d 60S, 135 Pa.Super. 
450—17 C.J. p 403 notes 1, 6. 

Curator dlstlugnished from oommon- 
law guardian 

N.Y.—Sproule v. Davies, 75 N.Y.S. 

229, 69 App.Div. 602. 

17 C.J. p 403 note 5 [a]. 

90. Sohm Rom.L., 3d ed, § 104. 

28 C.J. p 1063 notes 98-1. 

91. Justinian Inst lib I tit XIX. 

40 C.J. p 1289 note 24. 

92. According to Spanish law “tutor¬ 
ship is of three kinds only: 
Testamentary, by effect of law, or 
legitima and dative.”—Eerluchaux v. 
Oerluchaux, 7 La. 639, 644—40 C.J. 
p 1289 note 25. 
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In Louisiana there are various classes of tu¬ 
tors,®® such as testamentary tutors,®^ dative tu¬ 
tors,®® tutors ad bona,®® natural tutors,®^ cotutors,®® 
and undertutors.®® Provisional tutors, however, are 
unknown.^ 

The term “tutrix” is used to distinguish a female 
from a male tutor.® 

§ 4. Supervision of Guardianship 

The subject of guardianship Is within the control 
of the legislature; and when a guardian Is appointed, he 
is subject to control and supervision by the courts. 

A guardian appointed by a court of competent 
jurisdiction is always under the court’s control and 
is subject to its directions and supervision.® This 
is so even though the guardian was nominated by 
the ward.4 The jurisdiction of the court in this 


respect is exclusive® and a continuing one.® Since 
the guardian acts under the authority and supervi¬ 
sion of the court, he may apply to it for instruc¬ 
tions'^ or for the construction of written instru¬ 
ments connected with the discharge of his duties;® 
but in the absence of specific statutory authority, 
the court cannot make an order, on application of 
the guardian, binding the ward beyond his minori¬ 
ty.® 

Testamentary'^^ and naturaP-^ guardians are like¬ 
wise subject to control by the appropriate court. 

Supervision and control by particular courts. The 
jurisdiction of particular courts within a state to 
control guardians in the performance of their du¬ 
ties depends on the applicable statutory and con¬ 
stitutional provisions of the particular state.^® Or- 


93. La.—Farrelly’s Succession, 18 
So. 756, 47 La.Ann. 1667. 

“Curator ad hoc” defined see the C. 
J.S. title Infants § 107, also 17 C. 
J. p 403 notes 14-16. 

94. Lel.—P arrelly’s Succession, su¬ 
pra. 

95- La.—^Farrelly’s Succession, su¬ 
pra. 

40 C.J. p 1291 note 37. 

96. La.—^Flsk v. Plsk, 2 La.Ann. 71 
—Berluchaux v. Berluchaux, 7 La. 
539. 

97. Who are natural tutors 

(1) Natural tutorship accrues to 
either parent on the other’s death.— 
Kelley v. Kelley, 3 So.2d 641, 198 
La. 338—40 C.J. p 1291 note 42. 

(2) If both parents die the errand- 
father succeeds to the tutorship.— 
Wood V. Brown, 10 La. 540—Com- 
maux V. Barbln, 6 Mart.,N.S., La., 
454. 

95. La.—Wright v. Calhoun, 92 So. 
689, 151 La. 998. 

99. Funotlou of undertutor 

Provision is made by statute in 
Louisiana for appointment of under¬ 
tutor, whose duty It Is to represent 
and act for minor whenever Interests 
of tutor and minor conflict.—Bou¬ 
dreaux V. Lower Terrebonne Refin¬ 
ing & Mfg. Co., 53 So. 466, 127 La. 
98—28 C.J. p 1064 note 6—40 C.J. p 
1292 note 54 [a]. 

Offloe dative 

"The office of under-tutor Is es¬ 
sentially, and always dative.”—State 
V. Judge New Orleans Probate CL, 
2 Rob., La., 418, 423. 

1. La.—Fisk V. Plsk, 2 La.Ann. 71. 
40 C.J. p 1290 note 27 [a]. 

2. La.—Boudreaux’s Succession, 7 
So. 453, 42 LEuAnn. 296. 

65 CJ. p 1183 note 32. 

3. Cal.—Browne v. Superior Court 
in and for City and County of San 
Francisco, 107 P.2d 1, 16 CaJ.2d 


693, 131 A.L.R. 276, prior opinion, 
App., 96 P.2d 178—^In re Ross, 92 
P. 671, 6 CaLApp. 597. 

Ind.—In re Boyer’s Guardianship, 
174 N.E. 714, 96 Tnd.App. 161. 

Pa.—In re Beaver’s Estate, 182 A. 

744, 121 Pa.Super. 169. 

28 C.J. p 1064 note 21. 

SnpervlsioxL of undertutor 
"When there Is a conflict of in¬ 
terests between the tutor and his 
ward, it Is the court’s duty to see 
that the undertutor attends proper¬ 
ly to the exposed interests of the 
minor.”—Desina's Succession, 65 So. 
566, 558, 135 La. 402. 

4- R.I.—Roullard v. McSoley, 172 A. 
326, 54 R.I. 232. 

5. **The court making the appoint, 
ment of a guardian has exclusive 
jurisdiction to control him in the 
management and disposition of the 
person and property of his ward.”— 
Kersey v. McDougal, 191 P. 694, 79 
Okl. 53. 

6. Cal.—Browne v. Superior Court 
in and for City and County of San 
Francisco, 107 P.2d 1, 16 Cal. 2d 
693, 131 A.L.R. 276, prior opinion, 
App., 95 P.2d 178. 

7- Cal.—Browne v. Superior Court 
in and for City and County of San 
Francisco, supra. 

8L When bill for conatznction not 
maintainable 

Bill brought by guardian of heir 
at instance of other heirs, joining as 
defendants a sublessee, who went In¬ 
to possession under lessee of de¬ 
ceased owner, and a purchaser under 
contract of sale executed by deceas¬ 
ed owner, and who claims independ¬ 
ent right to possession, or to dam¬ 
ages under contract of sale, and 
which prays that rights of all par¬ 
ties be adjudicated, and that com¬ 
plainant be Instructed by court as to 
his duties In connection with mat¬ 
ters involved in the controversy, but 
without seeking a construction of 
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any written instrument, and where a 
decision would require determination 
of fact as well as law, cannot be en¬ 
tertained as a bill for the construc¬ 
tion of a written instrument.—De¬ 
troit Trust Co. v. Hunrath, 131 N.W. 
147, 168 Mich. 180. 

9. Ohio.—Pence v. Pence, App., 43 

N.E.2d 924. 

10. Tex.—Buckley v. Herder, Civ. 

App., 133 S.W. 703. 

Testamentary provision declgned 

to excinde probate court from any 
control over testamentary guardian 
is invalid for want of power in tes¬ 
tator.—Buckley v. Herder, supra. 

11. Tex.—Thomason v. McGeorge, 

Com.App., 286 S.W. 286, affirming 

McGeorge v. Thomason, Civ.App., 

275 S.W. 683. 

28 C.J. p 1060 note 46. 

12. In Texas, the constitution 
clothes the district court with juris¬ 
diction of general control over 
guardians and minors, and vests in 
the county court jurisdiction to ap¬ 
point guardians of minors and trans¬ 
act all business appertaining to such 
minors. The jurisdiction in each in¬ 
stance is exclusive. The control 
thus given to the district court is 
superior to that given to the county 
court, but it is not a probate juris¬ 
diction Involving the appointment of 
guardians or the control of the mi¬ 
nor or his estate as affected by the 
guardianship, over which the county 
court has original and exclusive Ju¬ 
risdiction and the district court ap¬ 
pellate jurisdiction only. The ex¬ 
clusive jurisdiction of the district 
court to adjudge a child dependent 
or neglected is not a probate juris¬ 
diction and does not Interfere with 
the county court’s jurisdiction to 
appoint guardians and transact busi¬ 
ness appertaining to minors.—Thom¬ 
ason V. McGeorge, supra. 

Jurisdiction to appoint guardians see 

infra §5 8-11. 
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dinarily courts of equity have the power to control 
and direct guardians in the performance of their 
trust so as to secure the proper care of the person 
and property of their wards.^S in many jurisdic¬ 
tions, as appears in Courts § 300, matters relating 
to guardianship are within the jurisdiction of pro¬ 
bate and similar courts, which have such powers as 
to guardianship, and only such powers, as are con¬ 
ferred by, or implied from, legislation.^^ The orig¬ 
inal jurisdiction of courts of equity in such mat¬ 
ters is not affected by statutory provisions confer¬ 
ring jurisdiction on probate courts, unless the stat¬ 
ute contains express words of exclusion or mani¬ 
fests a clear intention that it shall so operate,^® and 
the jurisdiction of equity is concurrent with that of 
the courts on which the statutory jurisdiction is 
conferred.^® Where, however, such jurisdiction has 
been conferred on probate courts, a court of equity 
will not exercise its jurisdiction and supersede the 
probate court in the management of the estate of a 
minor, except in extraordinary cases and for spe¬ 
cial reasons.!*^ A probate court vested with the 
supervisory control of guardianships cannot make 
an order divesting itself of such control and de¬ 
prive the minor of his right to have his estate ad¬ 
ministered under its control.^® 

In some jurisdictions courts of superior jurisdic- 


§ 5 

tion have supervisory power over the acts, proceed¬ 
ings, and doings of inferior courts relating to 
guardianship matters.^® 

Legislative control. Within its constitutional 
powers, the legislature may of course regulate the 
subject of guardianship by legislation.^® Thus, as 
the right to appoint a testamentary guardian de¬ 
pends on statute, it follows that the whole subject 
is within the control of the legislature, and that it 
may not only regulate and restrict the power of 
appointment, but may define, limit, and regulate the 
authority of the guardian, and prescribe the condi¬ 
tions under which the authority shall be exer- 
cised.2i 

§ 5. Estoppel to Deny Guardianship 

One who procures or accepts an appointment as 
guardian or who holds himself out as the guardian of 
another may be estopped to deny that he is guardian; 
and third persons dealing with him as guardian may also 
be estopped to deny his authority as such. 

One who has procured or accepted an appoint¬ 
ment as guardian cannot deny the validity thereof, 
in order to evade accountability for property of 
the infant which has come into his hands,^^ and 
one who represents himself as acting as the guard¬ 
ian of another is estopped to deny that he is guard- 


13. Va.—^Buchanan v, Buchanan, 197 
S.E. 426, 170 Va, 458, 116 A.L.R. 
688 . 

Wash.—In re Deming’s Guardian¬ 
ship, 73 P.2d 764, 192 Wash. 190. 

28 C.J. P 1064 notes 20, 21. 
Jurisdiction of equity court to ap¬ 
point guardians see infra S 8. 
JuxisdiotloxL general and coxurtltn- 
tlonal 

Chancery court, in exercising its 
jurisdiction over guardianships and 
minors and their business, has gen¬ 
eral and constitutional Jurisdiction, 
and all facts necessary to sustain 
jurisdiction or decrees of chancery 
court are presumed to exist unless 
contrary appears in record.—^In re 
Heard’s Guardianship, 163 So. 685, 
174 Miss. 37. 

Chancellor Is general guardian of 
all Infants, and with reference to 
their maintenance his jurisdiction 
parens patrise obtains.—Greenberg v. 
V. Greenberg, 133 A. 768, 99 N.J.Eq. 
461. 

14. Ohio.—Pence v. Pence, App., 43 
N.E.2d 924. 

28 C.J. p 1065 note 23. 

Jurisdiction of probate court to ap¬ 
point guardians generally see in¬ 
fra § 8. 

15. Ala.—Lee v. Lee, 65 Ala, 690, 

16. Ala.—Lee v. Lee, supra, 

17. Ill.—^Ames v. Ames, 36 H.E. 110, 
148 Ill. 321. 


N.J.—Stevenson v. Markley, 66 A. 

185, 72 N.J.Eq. 686, affirmed 70 A. 

1102, 73 N.J.Eq. 731. 

Jurisdiction retained In probate 
court 

By appointment of guardian, sur¬ 
rogate’s court acquired and retained 
Jurisdiction over guardian and ward's 
assets, notwithstanding direction in 
order of supreme court that amount 
of settlement, in action for negli¬ 
gence which had been brought in be¬ 
half of ward, should be paid to 
guardian, which was to retain fund 
during minority of ward or pending 
further order of court.—In re Stat¬ 
en Island Nat. Bank & Trust Co., 
282 N.Y.S. 163, 156 Misc. 330. 

18. Tex.—Davis v. White, Civ.App., 
207 S.W. 679. 

19. Method of Invoking Jurisdiction 

Exercise of circuit court’s super¬ 
visory power over acts, proceedings, 
and domgs of county judge relating 
to guardianship matters can be in¬ 
voked by suit in equity or by appli-i 
cable writ or process adequate to 
bring whole controversy before cir¬ 
cuit court for final decision, wheth¬ 
er or not directly appealable in form. 
—^Ex parte Hansen, 162 So. 716, 120 
Fla. 333—Pitts v. Pitts, 162 So. 708, 
120 Fla. 363. 

2D. N.Y.—^Duncan v. New York Mut. 

Life Ins. Co., 164 N.Y.S. 97, 99i 
- Misq. 280. 


It has been, however, gxav^ 
doubted whether appointment of 
guardians and disposition of estates 
of Infants are matters which may be 
directly regulated by legislature.— 
Paty v. Smith, 50 Cal. 163. 

21. N.Y.—^WuesthofC v. Germania 
Life Ins. Co., 14 N.E. 811, 107 N.Y. 
680. 

Appointment of guardian by will 
generally see infra S 13. 

22. Cal.—In re Di Carlo's Estate, 44 
P.2d 562, 3 Cal.2d 225, 99 A.L.H. 
990. 

N.D.—In re Campbell's Guardianship, 
216 N.W. 913, 66 N.D. 60. 

Tex.—^Abilene State Bank v, U. S. 
Fidelity & Guaranty Co., Civ.App., 
37 S.W.2d 816—Hannon v. Henson. 
Civ.App., 7 S.W.2d 613, affirmed, 
Com.App., 16 S.W.2d 679. 

Wash.—In re Haegele (Daniel), 272 
P. 978, 150 Wash. 356, appeal dis¬ 
missed and certiorari denied Ju- 
mer v. Smith, 49 S.Ct. 614, 279 U. 
S. 825, 73 L.Ed. 978. 

28 C.J. p 1095 note 93. 

Giving of bond 

Where court ordered guardian to 
give a new bond on a certain day and 
guardian did not give bond for some 
time after day stated, he is estopped 
from denying that guardianship ex¬ 
isted at time of giving bond.—^Fleld 
V. Pelot, 16 S.C.Eq. 369. 
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ian to the prejudice of persons dealing- with him in 
that capacity.23 So also third persons dealing- with 
one as a guardian may by their acts and conduct 
be estopped to deny the validity of the guardian¬ 
ship proceedings but, where the infant is not 
estopped to deny the authority of a guardian ap¬ 


pointed for him, such a guardian having been ap¬ 
pointed when the infant was over fourteen years 
of age without a nomination by the infant or the 
service of citation on him, one who dealt with the 
guardian is not estopped, as against the infant, to 
deny the guardianship.^® 


II. APPOINTMENT, QUALIFICATION, AND TENURE OF GUARDIAN 

A. APPOINTMENT AND QUALIFICATION 


§ 6. Purposes for Which Appointed 

The proper and legitimate purpose of the appoint¬ 
ment of a guardian, in respect of a minor, is to care for 
the person or the property of the minor. The same per. 
son may be appointed as guardian both of the person and 
the estate or, according to the weight of authority, sep- 
arate guardians may be appointed. 

A guardian may be appointed to care for the per¬ 
sonas or the property^^ of a minor. It has been 
held that the policy of the law forbids the court of 
probate to award the guardianship of an infant’s 
person to one party and the guardianship of his es¬ 
tate to another but the more generally accepted 


view,^® especially under statutes providing for the 
appointment of separate guardians,is that sepa¬ 
rate guardians of the person and of the estate of 
an infant may be appointed. The same person may 
be appointed as guardian both of the person and of 
the estate of a minor and, where one is ap¬ 
pointed guardian without limitation on his power 
and authority, he will be regarded as the guardian 
of both the person and the estate, and no question 
as to the propriety of appointing separate guardians 
can arise.^2 A guardian cannot be appointed for 
minors for the purpose of having them sent imme- 


23. Ga.—Bryan v. Walton, 14 Ga. 

185. 

28 C.J. p 1095 note 94. 

24. Fartioiilax oondnot creatln.? es¬ 
toppel 

(1) Defendants, who, with conni¬ 
vance of one assuming- to act as 
guardian of a minor Indian, fraudu¬ 
lently procured an oil and gas lease, 
cannot deny legal capacity in which 
their lessor purported to act In ex¬ 
ecuting lease under which they claim, 
when sued for cancellation of lease 
or establishment of trust in proceeds. 
—U. S. V. Dunn, Okl., 45 S.Ct. 461, 
268 U.S. 121. 69 L.Ed. 876, modify¬ 
ing. C.C.A.. 288 F. 168. 

(2) In suit in county court by 
surety against bank to recover funds 
misappropriated by guardian, defend¬ 
ant, having received benefit of funds 
which came Into guardian’s hands by 
reason of his appointment as such 
guardian, is estopped to deny valid¬ 
ity of guardianship proceeding.— 
First Nat. Bank v. Southwestern 
Surety Ins. Co., 219 F. 690, 95 Okl. 
259. 

(3) Bank having recognized guard¬ 
ianship proceedings and paid out 
ward’s funds to guardian contrary to 
agreement between guardian and 
surety, which funds were converted 
by guardian, could not assert in¬ 
validity of guardianship proceedings 
to defeat liability to surety which 
made good loss occasioned by bank’s 
violation of agreement.—^Abilene 
State Bank v. TJ. S. Fidelity & Guar¬ 
anty Co., Tex.Clv.App., 87 S.W.2d 
816. 


25. Alaska.—White v. White Co., 4 
Alaska 317. 

2a. Conn.—Dunham v. Dunham, 117 
A. 504, 97 Conn. 440. 

Tex.—Pure Oil Co. v. Clark, Civ.App., 
37 S.W.2d 1083, affirmed Clark v. 
Pure Oil Co., Com.App., 66 S.W.2d 
852. 

28 C.J. p 1066 note 28. 

27. Minn.—^West Duluth Land Co. v. 
Kurtz, 47 N.W. 1134, 45 Minn. 380. 

28 C.J. p 1065 note 29. 

Proof that the infant has property 
needing the care and attention of 
a guardian is necessary to authorize 
the appointment of a guardian of the 
estate.—Studebaker v. Hogan, 179 P. 
339, 104 Wash. 2C5. 

Purpose of statutes providing for 
the appointment of a guardian of a 
minor’s estate and requiring guard¬ 
ian to furnish bond is the protection 
of the property of minor to the end 
that the minor may be assured of an 
honest administration of his funds 
during his minority.—^Montgomery v. 
Brie R. Co., C.C.A.N.J., 97 P.2d 289. 

purpose of exercise of Jurisdiction 
to appoint a guardian is to preserve 
and protect the estate of a ward.— 
McKinley v. Salter, Tex.Civ.App., 136 
S.W.3d 615, error dismissed, Judg¬ 
ment correct, appeal dismissed 61 S. 
Ct. 784, 312 U.S. 659, 85 L.Bd. 1106. 

28. N.J.—Tenbrook v. McColm, 12 N. 
J.Law 97. 

I 28 C.J. p 1065 note 30. 

Except in case of hardship, the 
guardianship of an Infant’s person 
will not be awarded to one person 
and the guardianship of the Infant’s 
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estate to another.—Gardner v. Hall, 
26 A.2d 799, 132 N.J.Eq. 64, affirmed 
31 A.2d 805, 133 N.J.Eq. 287. 

Uxilon of guardianship of person 
and estate of minor is desirable, es¬ 
pecially where guardian is minor's 
parent.—Conner v. Folk, 133 So. 604, 
161 Miss. 24. 

Under statute making provision for 
a separation of the duties of a guard¬ 
ian relative to the person of a minor 
and his estate only when a compe¬ 
tent parent is living or when the 
minor is a nonresident of Alaska, the 
court is without authority, in a case 
where the minor is a resident with¬ 
out living parents, to limit the ap¬ 
pointment to that of the person of 
the child.—In re Young’s Estate, 9 
Alaska 158. 

29. Iowa.—^Lawrence v. Thomas, 61 
N.W. 11, 84 Iowa 362. 

28 C.J. p 1065 note 31. 

30. Ill.—Stafford v. Stafford, 132 N. 
E. 452, 299 Ill. 438. 

28 C.J. p 1065 note 32. 

31. Iowa.—In re Lancey’s Guard¬ 
ianship, 2 N.W.2d 787. 

Pa.—^Daniels v. Metropolitan Life 
Ins. Co., 5 A2d 608, 135 Pa.Super. 
450. 

Tex.—Pure Oil Co. v. Clark, Civ.App., 
37 S.W.2d 1083, affirmed Clark v. 
Pure Oil Co., Com.App., 66 S.W.2d 
852. 

32. Alaska.—^In re Young's Estate, 9 
Alaska 168, 171, quoting Corpus 
Juris. 

Iowa.—Burger v. Frakes, 23 N.W. 

746, 67 Iowa 460, supplemental 

I opinion 25 N.W. 736, 67 Iowa 460. 
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diately into a foreign country nor will one be 
appointed for the sole purpose of transferring a 
minor’s legal residence to a city so as to enable the 
minor to obtain gratuitous education at the city’s 

expense.34 

§ 7. Circumstances Affecting Propriety of 
Appointment 

A guardian should not be appointed where there Is 
no ward actually in existencei or where a prior appoint¬ 
ment is still in effect, or, In the case of an application 
for the appointment of a guardian of the person of a 
minor, where at least one parent is living and Is not 
found to be unfit or Incapacitated or to have relinquished 
or forfeited his or her rights. 

The actual existence of a ward is a jurisdictional 
fact required for the validity of an order appoint¬ 
ing a guardian.35 No person can serve as a guard¬ 
ian for another who is of full age and sui juris 
a court has neither the power nor duty to exercise 
a guardianship over an individual who is a free and 
independent agent and is in the full possession of 
all his faculties ;37 and such an individual cannot 


§ T 

make himself a ward of the court.^^ A statute 
making physical disability or infirmity ground for 
the appointment of a guardian of the property of 
a person mentally competent has been held inval- 
id.3® However, effect has been accorded a statute 
providing that any person, other than an idiot or 
lunatic, may, on his own application, have a guard¬ 
ian appointed for his person or property, or both.^® 
Where power to issue letters of guardianship ex¬ 
ists, an appointment becomes a question of propri¬ 
ety,or, when it is necessary, a matter of duty on 
the part of the court.42 

Existence or nonexistence of natural guardian. 
After the death of both parents, a guardian, to have 
custody of the person of a minor, may be appoint- 
ed.'*3 On the other hand, a general guardian can¬ 
not be appointed for an infant whose natural pro¬ 
tector is living, unless such natural protector con¬ 
sents to such appointment,^^ or is unfit or inca¬ 
pacitated to act as guardian,^^ or has forfeited his 
rights,^® and accordingly such unfitness^*^ or for- 


33. Ala.—Describes v. Wilmer, 69 
Ala. 25, 44 Am.R. 501. 

34. N.Y.—In re Schnipper’s Guard¬ 
ianship, 268 N.Y.S. 302, 149 Misc. 
905. 

35. Wis.—In re Reeve’s Guardian¬ 
ship, 186 N.W. 736, 176 Wis. 679. 

Death of ward as terminating guard¬ 
ianship see infra § 41; and the C. 
J.S. title Insane Persons § 45, also 
32 C.J. P 665 note 38 

36. Ark.—Smith v. Walker, 58 S.W. 
2d 946, 187 Ark. 161. 

Adjudication of restoration to san¬ 
ity as terminating, or constituting 
ground for terminating, guardian¬ 
ship see the C.J.S. title Insane 
Persons § 66, also 32 C.J. p 676 
note 14, p 677 note 19. 

Attainment of majority by ward as 
terminating guardianship see infra 
§ 42. 

37. Mo.—Stephens v. Moore, 249 S. 
W. 601, 298 Mo. 215. 

3a Mo.—Stephens v. Moore, supra. 

39. Ohio.—Schafer v. Haller, 140 N. 
E. 517, 108 Ohio St. 322, 30 A.L.R. 
1378. 

40. Iowa.—In re Melnders’ Guard¬ 
ianship, 268 N.W. 637, 222 Iowa 
236. 

A person who Is simply incapaci¬ 
tated by advanced years and failing 
memory from transacting business, 
and is neither an idiot nor a lunatic, 
has a right, under the statute, to 
apply for the appointment of a 
guardian for himself.—Schultz v. 
Gay. 223 N.W. 496, 207 Iowa 738. 

41. N.J.—In re Caruso’s Guardian¬ 
ship. 137 A. 154, 101 N.J.Eq. 215, 
reversed on other grounds Caruso 

30 C.J.S.—2 


V. Caruso, 148 A. 882, 106 N.J.Eq. 
130. 

42. Cal.—In re Case’s Guardianship, 
App., 136 P.2d 681. 

43. Conn.—Dunham v. Dunham, 117 
A. 604, 97 Conn. 440. 

Necessity of death or dissolution of 
marriage 

(1) Under the civil law provisions 
adopted in Louisiana, there can be 
no tutorship during the marriage of 
the minor’s parents.—^Dauterive v. 
Shaw, 17 So. 345, 47 La.Ann. 882—40 
C.J. p 1290 note 27. 

(2) Also, a legitimate or statutory 
tutor, who is an ascendant and is 
appointed where there is no testa¬ 
mentary tutor, can be appointed only 
when both parents of the minor are 
dead.—Boyer v. Tassin, 9 La.Ann. 
491, 493. 

44. Mass.—Bottoms v. Carlz, 36 N.E. 
2d 379, 310 Mass. 29. 

28 C.J. P 1065 note 36. 

46. Tex.—Thomason v. McGeorge, 
Com.App., 285 S.W. 285, affirming 
McGeorge v. Thomason, Civ.App., 
275 S.W. 688. 

Wash.—In re Hudson, 126 P.2d 765, 
13 Wash.2d 673—In re Brenner’s 
Guardianship, 282 P. 486, 154 Wash. 
400. 

28 C.J. p 1065 note 37. 
ConstltutioiLallty and construction of 
statute 

(1) Legislature has power to con¬ 
fer jurisdiction on probate court to 
give guardian custody of minor child 
where parents are found unfit.—Rich¬ 
ards V. Forrest, 180 N.E. 508, 278 
Mass. 547. 

(2) The word “unfit” in statute 
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providing that custody of person of 
child cannot be awarded to guard¬ 
ian except on written consent of par¬ 
ents unless, after notice and hearing, 
the judge shall find that parents are^ 
unfit to have such custody, is a 
strong word, and usually, although 
not necessarily. Imports something of 
moral delinquency.—Bottoms v. 
Carlz, 36 N.E.2d 379. 310 Mass. 29. 
Temporary Incapacity 

(1) Temporary incapacity of the 
parents may warrant the appoint¬ 
ment of a guardian.—Matter of De 
Saulles, 167 N.Y.S. 445, 101 Mise. 
447. 

(2) However, the court may, in its 
discretion, decline to appoint a 
guardian where, notwithstanding the 
present disability of the mother, she 
may eventually recover therefrom, 
she is not otherwise unfit to have 
custody, the child is being cared for 
under the supervision of public au¬ 
thorities, there is no immediate need 
or necessity for the appointment of 
a guardian under the circumstances, 
and it does not appear that the wel¬ 
fare and interest of the infant will 
be promoted by granting the applica¬ 
tion for an appointment.—In re Gil¬ 
more Guardianship, 22 N.Y.S.2d 476. 

46. Ga.—Robison v. Robison. 116 S. 
E. 19, 29 Ga.App. 521. 

Tex.—Thomason v. McGeorge, Com. 
App., 285 S.W. 285, affirming. Mc¬ 
George V. Thomason, Civ.App., 275 
S.W. 683. 

Wash.—In re Hudson, 126 F.2d 765, 
13 Wash.2d 673. 

28 C.J. p 1065 note 38. 

47. Mass.—Bottoms v. Carlz, 36 N.E^ 
2d 379, 310 Maas. 29. 
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feiture,^8 under the decisions on the subject, has 
been ascertained and declared in some regular pro¬ 
ceeding authorized by law after due notice to him. 
This rule applies where a legitimate child has a 
living parent, whether father or mother,where an 
illegitimate child has a living mother,®® and where 
a female infant has a living husband.®^ There may 
be a guardianship, however, extending only to prop¬ 
erty, although the parent of the infant is living and 
fully authorized to act as guardian of the person ;®2 
and under some married women^s acts, depriving 
the husband of control of property of the wife, ap¬ 
pointment of a guardian to care for the property 
of a married infant female is proper.®^ 

Child under care of institution or public agency. 
It has been held proper to appoint a guardian of the 
persons and estates of children who had been sur¬ 
rendered by their father, during his lifetime, to the 
custody of a charitable institution ;®4 but it has also 
been held proper for the court to decide that it is 
not necessary or for the best interests of the minor 
to have a guardian of her person appointed while 


she is a ward of the juvenile court and is being 
cared for by the agencies of that department.®® 

Prior appointment. Where a guardian for an in¬ 
fant has been appointed, and he has not resigned 
or his guardianship been properly revoked, there 
can be no valid appointment of another person as 
guardian,®® unless such appointment is merely an¬ 
cillary, as considered infra § 191; and this rule ap¬ 
plies as well to testamentary as to other guard¬ 
ians.®'^ However, it has been held that an appoint¬ 
ment of one who is ineligible to act as guardian does 
not preclude a subsequent appointment of another.®® 

Possession of property by trustee. Where all the 
property of an infant is rightfully in the hands of 
a testamentary trustee who is properly caring for it, 
there is no necessity for the appointment of a 
guardian of the estate, and such an appointment 
should not be made;®® but there is no conflict be¬ 
tween the appointment of a testamentary trustee* 
and the appointment of a guardian of the estate 
where it does not appear that the infant does not 
have other property.®® 


Wash.—In re Hudson, 126 P.2d 765, 
13 Wash. 2d 673. 

28 C.J. p 1066 note 39. 

Plndlnfir of laofc of adeatiate pareu- 
tel oare was unauthorized where evi¬ 
dence established that the mother’s 
care of girl from girl’s birth had 
been continuous and devoted and had 
resulted in the girl's becoming a 
well developed, well educated, 
healthy child.—In re Stuart, 114 F. 
2d 825, 72 App.D.C. 389. 

Removal of parents as guardians 
The probate court is authorized to 
appoint a guardian of a minor only 
If the parents are removed as guard¬ 
ians.—^Lewls V. Kllngberg. 123 A. 4, 
100 Conn. 201. 

48- Ga.—^Robison v. Robison, 116 S. 

E. 19. 29 GaApp. 521. 

28 C.J. p 1066 note 39. 

49. Okl.—^Williams v. Hewitt, 181 
P. 286. 74 Okl. 283. 

28 C.J. p 1066 note 40. 

5ft N. J.—Friesner v. Symonds, 20 A. 

257, 46 N.J.Eq. 521. 

28 C.J. p 1066 note 41. 

tTntll mother of illegitimate child 
is removed as guardian, she has, un¬ 
der a statute, the right of sole guard¬ 
ianship.—^Lewis V. Kllngberg, 123 A. 
4, 100 Conn. 201. 

l^egislatnre has power to authorize 
appointment of a guardian of an il¬ 
legitimate child while the mother 
lives.—Chambers’ Case, 108 N.E. 
1070, 221 Mass. 178. 

51. Ind.—Swlhart v. ShafCer, 87 Ind. 
208. 

28 C.J. p 1066 note 42. i 


52. N.T.—In re Freeh’s Will, 220 N. 
Y.S. 645, 220 App.Dlv. 126, affirmed 
159 N.E. 648. 246 N.T. 552. 

28 C.J. p 1066 note 43. 

Estate Umited to right of action 
Under a statute providing that, 
when a guardian has not been ap¬ 
pointed by the parent, or, if ap¬ 
pointed. has not qualified, the court 
shall appoint a guardian for a mi¬ 
nor who has an estate, real or per¬ 
sonal, but shall give preference to 
the natural guardian unless he is 
manifestly unsuitable for the dis¬ 
charge of the duties, court has pow¬ 
er to appoint guardian for minor 
whose only estate is right of action 
for damages.—Gunter v. Henderson 
Molpus Co., 115 So. 720, 149 Miss. 
603. 

53. Ark.—Face v. Richardson, 202 S. 
W. 852, 183 Ark, 422. 

N.T.—Matter of Herbeck, 16 Abb.Pr., 
N.S., 214. 

54. N.T.—Kearney v. Brooklyn In¬ 
dustrial School Ass’n & Home for 
Destitute Children, 1 Redf.Surr. 
292. 

65. Cal.—In re Hann’s Guardianship, 
281 P. 74, 100 CaLApp. 743. 

56. Ark.—Texas Co. v. Sewell, 149 
S.W.2d 926, 202 Ark. 34. 

Ga.—^Dame v. McGowen, 138 S.E. 
785, 164 Ga 332—Harrison v. 

Tonge, 19 S.B.2d 635, 67 GaApp. 
54. 

Ill-—Gearty v. L. Fish Furniture Co., 
7 N.E.2d 493, 289 Ill.App. 638. 

Ind.—Stowe v. Kramer, 154 N.E. 32, 
85 Ind.App. 318. 

N-J.—In re Caruso’s Guardianship, 
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137 A. 164, 155. 101 N.J.Eq. 216, 
citing Corpus Juris, and reversed 
on other grounds Caruso v. Caruso, 
148 A. 882, 106 N.J.Eq. 130. 

Tex.—Pure Oil Co. v. Clark, Clv.App., 
37 S.W.2d 1083, affirmed Clark v. 
Pure Oil Co., Oom.App., 56 S.W.2d 
852. 

28 C.J. p 1066 note 46. 

67. N.J.—In re Caruso's Guardian¬ 
ship, 137 A. 154, 165, 101 N.J.Eq. 
215, citing Corpus Juris, and re¬ 
versed on other grounds Caruso 

V. Caruso, 148 A. 882. 106 N.J.Eq. 
130. 

Okl.—Jackson v. Haney. 26 P.2d 771, 
166 Okl. 13. 

28 C.J. p 1066 note 48. 

58. Ohio.—Scobey v. Gano, 35 Ohio 
St. 650. 

59. Tenn.—Vaccaro v. Cicalla, 14 S. 

W. 43, 89 Tenn. 63. 

Wash.—Studebaker v. Hogen, 176 P. 

339, 104 Wash. 265. 

Interest Umited to appUcatlon of In¬ 
come 

Where only Interest minor son had 
in trust funds under trust agreement 
created by his father was that trus¬ 
tee was required to apply net income 
for son’s maintenance, education, and 
support, either by delivering such 
income to mother or, if she died, by 
making application itself, no funds 
would come to son while a minor 
which would give rise to need of ap¬ 
pointment of a guardian of his prop¬ 
erty under statute.—^Hooker v. Hook¬ 
er, 32 A.2d 68, 130 Conn. 41. 

60. Alaska.—In re Young’s Estate, 
9 Alaska 168. 
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§ 8. Jurisdiction 

Probate courts or courts exercising probate Jurisdic¬ 
tion have original and general jurisdiction to appoint 
guardians of minors; and under the constitutional or 
statutory provisions of some states, they have exclusive 
Jurisdiction; but in other states courts of equity still 
possess their inherent Jurisdiction for this purpose, or 
juvenile courts possess Jurisdiction, at least in a limited 
ciass of cases. 

Constitutional or statutory provisions, or both, 
confer power to appoint guardians on courts of pro¬ 
bate or courts exercising probate j'urisdiction,®^ 
such as county®^ or superior®^ courts, or courts of 
ordinary and sometimes exclusive original ju¬ 
risdiction for this purpose is vested in such courts.®^ 
The jurisdiction which these courts possess over the 
subject matter is general jurisdiction.®® However, 
courts of chancery have inherent original jurisdic¬ 
tion to appoint guardians for infants within their 
territorial jurisdiction,®7 and in view of the general 
principle that a court of equity never loses a ju¬ 
risdiction which it has once assumed, except by rea¬ 
son of some statutory enactment,®® it is held that. 


§ 8 

in the absence of a clearly expressed legislative in¬ 
tent to the contrary, statutes vesting jurisdiction in 
probate courts or courts exercising probate juris¬ 
diction merely confer jurisdiction concurrent with 
that of courts of chancery®^ and do not divest the 
jurisdiction of the latter courts.^® 

Sometimes, a juvenile court has jurisdiction, by 
virtue of statute, to appoint a guardian;'^! but the 
jurisdiction conferred by the statute may be so lim¬ 
ited as not to invade or impair the jurisdiction of 
the probate court. “^2 Also, a statute prescribing the 
venue of proceedings for the appointment of guard¬ 
ians of minors is deemed merely to designate the 
counties and not the courts, in which such proceed¬ 
ings shall be begun, and therefore does not limit the 
jurisdiction of probate courts."^® The power to ap¬ 
point a guardian conferred on a surrogate by stat¬ 
ute should not be held to be taken away by mere 
implications of an inconsiderate or partial char- 
acter.'^^ 

In a particular case, the court must acquire juris- 


Ql- Mass.—Mitchell v. Mitchell, 43 
N.E.2d 783. 

Mo.—In re Brinckwlrth, 186 S.W. 
1048, 268 Mo. 86. 

N.H.—Brown v. Jewell, 165 A. 713, 
86 N.H. 190—Leclerc v. Leclerc, 155 
A. 249, 85 N.H. 121, 74 A.L.R. 1348. 
N.Y.—In re Thorne’s Estate, 213 N. 

Y.S. 419, 126 Misc. 96. 

Ohio.—Bachman v. Bachman, 27 Ohio 
N.P.,N.S., 129. 

28 C.J. p 1067 note 55—15 C.J. p 1011 
note 76. 

62. Ky.—Poynter v. Smith, 160 S.W. 
2d 380. 290 Ky. 169. 

Okl.—Hawkins v. Tiger. 20 P.2d 578, 
163 Okl. 55—Bird v. Palmer. 3 P. 
2d 890, 152 Okl. 3. followed in Bird 
V. Palmer, 3 P.2d 894, 162 Okl. 7. 
Tex.—Thomason v. McGeorge, Com. 
App., 285 S.W. 285, affirming Mc¬ 
George V. Thomason, Civ.App., 275 
S.W. 683—Gibson v. Dennis, Civ. 
App., 90 S.W.2d 319, error dis¬ 
missed. 

63. Cal.—Ex parte Kandarian, 202 
P. 647, 187 Cal. 479—In re Burket’s 
Guardianship, App., 137 P.2d 475. 

64. Ordinary acts as court, under ju¬ 
risdiction conferred by statute, in 
proceeding for appointment of gruard- 
ian.—Morse v. Caldwell, 191 S.E. 479, 
55 Ga.App. 804. 

65. Ark.—Scott v. Boyce, 110 S.W. 2d 
497, 194 Ark. 1155. 

Ga.—Beavers v. Williams, 23 S.E.2d 
171. 

N.H.—Leclerc v. Leclerc, 166 A. 249, 
85 N.H. 121, 74 A.L.R. 1348. 

Okl.—Ex parte Prear, 119 P.2d 854, 
190 Okl. 16—Ex parte Spurrier, 238 
P. 956, 111 Okl. 242. 

Tex.—Thomason v, McGeorge, Com. 


App., 286 S.W. 286, affirming Me-, 
George v. Thomason, Civ.App., 275 
SW. 683. 

28 C.J. p 1067 note 67 [b]. 

66. Ga.—Beavers v. Williams, 23 S. 
B.2d 171. 

Mass.—Mitchell v. Mitchell, 43 N.E. 
2d 783. 

Okl.—Jackson v. Haney, 26 P.2d 771, 
166 Okl. 13. 

Tex.—Gibson v. Dennis, Civ.App., 90 
S.W. 2d 319, error dismissed. 
Surrogate has full Jurisdiction to 
appoint general guardian of person 
and property of Infant.—In re Van¬ 
derbilt, 276 N.Y.S. 745, 163 Misc. 884. 

67. Wash.—In re Hudson, 126 P.2d 
765, 13 Wash.2d 673. 

28 C.J. p 1066 note 63—21 C.J. P 164 
note 18 [a]. 

Chancery guardians 

(1) There has been some dispute 
as to the origin of the jurisdiction 
of chancery over Infants.—Coke Litt. 
p 88 b note 16. 

(2) However, that jurisdiction is 
now nowhere questioned, and has 
been exercised by courts of chancery 
from a comparatively early period. 
Chancery would appoint a guardian 
either on a suit pending or without 
suit on petition; in either case the 
rights and duties of the guardian 
with regard to the person and estate 
of the infant were the same as those 
of other guardians and continued 
during minority.—^Maepherson Inf. p 
103. 

Common-law rules 
In chancery the common-law rules 
for the appointment of a guardian 
in socage were never recognized.— 
Morehouse v. Cooke, Hopk., N.Y., 226. 
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Statutes conferring power on 

courts of equity to appoint guard¬ 
ians are merely declaratory of a 
power which such courts already 
possess.—Marlon County Bd. of Chil¬ 
dren’s Guardians v. Shutter, 34 N.E. 
666, 139 Ind. 268, 31 L.R.A. 740. 

68. Ala.—Lee v. Lee, 65 Ala. 690. 

69. N.Y.—In re Staten Island Nat. 
Bank & Trust Co., 282 N.Y.S. 163, 
156 Misc. 330. 

28 C.J. p 1067 note 57. 

In Louisiana 

(1) Probate court within parish in 
which intestate had died, leaving mi¬ 
nor children, had jurisdiction to open 
tutorship to confirm widow as nat¬ 
ural tutrix and to appoint intestate’s 
brother undertutor.—Soule v. West, 
170 So. 26, 185 La. 655. 

(2) Second district court Is a court 
of competent jurisdiction to appoint 
tutor for minors,—Gandy v. Caldwell, 
126 So. 221, 169 La. 870, affirming 123 
So. 452, 12 La.App. 18. 

7a Ala.—Lee v. Lee, 65 Ala. 690. 

28 C.J. p 10S7 note 67. 

Priority of jurisdiction see Courts § 
492. 

71. D.C.—In re Stuart, 114 F.2d 826, 
72 App.D.C. 389. 

Wash.—In re Hudson, 126 P.2d 766, 
13 Wash.2d 673. 

72. Ark.—Scott v. Brown, 254 S.W. 
1074, 160 Ark. 489. 

73. Tex.—Gibson v. Dennis. Civ. 
App., 90 S.W.2d 319, error dis¬ 
missed. 

74. N.Y.—In re Lamb, 139 N.Y.S. 
685. 
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diction of the person but it has jurisdiction 
where the parties are before the court, the 
case described in the petition is within the class 
of cases with which the court has statutory power 
to deal, and the petition on its face states a cause 
of action, even though the evidence fails to sup¬ 
port the petition and an order of appointment is 
therefore erroneous and subject to reversal on ap¬ 
peal and jurisdiction, when dependent on facts 
excusing the giving of notice, depends on the 
facts shown and not on whether or not an or¬ 
der made sets forth the facts on which it is 
based^*^ The power of a probate court to appoint 
a guardian is not affected by the fact that the 
will of the parent is being administered by an in¬ 
dependent executor;*^® by a foreign divorce decree 
which makes no award of custody of the child 
or by an agreement or convention between the par¬ 
ents which the probate judge has not approved.®® 
Also, a court having jurisdiction to appoint a 
guardian is not deprived thereof by the fact that 
another court also has jurisdiction over the child,®! 
or by the fact that another court has made an or¬ 
der awarding custody of the child,®2 or even by a 
former order of the same court committing the child 
to a state school.®® The presumption as to juris- 
-diction of a court appointing a guardian is con¬ 
sidered in Courts § 98. 

A testamentary guardian may be appointed by a 
court of probate jurisdiction other than that in 
which the will nominating such guardian was ad¬ 
mitted to probate.®^ 

Temporary or special guardian. Pending a de¬ 
termination as to the appointment of a permanent 


guardian a court of probate jurisdiction may appoint 
a temporary guardian;®® but where there is a stat¬ 
ute governing the matter, a special or temporary 
guardian may be appointed only under the circum¬ 
stances provided for,®® and on the taking of the 
jurisdictional steps prescribed by,®7 the statute. The 
appointment of a temporary guardian is improvi¬ 
dent and erroneous where, in proceedings for the 
appointment of a guardian, there was no petition 
for the appointment of a temporary guardian, and 
no finding that such guardian was necessary, and 
his appointment would necessarily result in a waste 
of the minor’s estate in the payment of fees.®® 
While proceedings looking to the appointment of 
a guardian, instituted in the county court ctf one 
county, are still pending on appeal, the probate court 
of another county has no authority to appoint a 
temporary guardian.®® The appointment of a spe¬ 
cial guardian for the property of a nonresident mi¬ 
nor is considered infra § 11. 

An ex parte order, authorized by statute, with 
respect to the custody of the child until the final 
hearing, may be vacated at any time during the 
course of the guardianship proceedings;®® and the 
order of vacation is not a part of the judgment in 
the guardianship proceeding, even though it is phys¬ 
ically incorporated therein.®! 

§ 9. -Citizenship or Nationality 

Jurisdiction to appoint a guardian does not depend 
on the citizenship or nationality of the ward. 

The power and jurisdiction to appoint guardians 
do not depend at all on the citizenship or nationality 
of the wards. The courts of one country may ap- 


75. Oonstmctloii of statute 

The power of appointment of 
guardian by probate court is derived 
from statute, and in order to obtain 
Jurisdiction In such cases the statute 
must be strictly construed.—In re 
Griffith’s Will, 291 N.W. 21, 292 Mich. 
599. 

Where nearest relative of minor 
was notified and appeared, and the 
statute does not provide for notice, 
appointment of guardian is not in¬ 
valid on ground that court had not 
acquired Jurisdiction of the person 
of the minor.—^In re Young’s Estate, 
9 Alaska 158. 

76. D.C.—In re Stuart, 114 P.2d 825, 
72 App.D.C. 389. 

77. Cal.—^In re Callaway’s Guardian¬ 
ship, 26 P.2d 698, 135 Cal.App. 158. 

78. Tex.—McAdams v. Wilson, Civ. 
App., 164 S.W. 59. 

79. N.Y.—Matter of Wagner, 136 N. 
T.S. 678, 75 Mlsc. 419. 

N.Y.—^Matter of Wagner, supra. 


After death of one parent 

The contract, represented by arti¬ 
cles of separation under which cus¬ 
tody of children was given to mother, 
terminated with mother’s death, and 
rights of guardianship could not be 
automatically passed on to her par¬ 
ents, but were subject to determina¬ 
tion by court of competent Jurisdic¬ 
tion.—^Application of Brown, 17 N.Y. 
S.2d 188. 

1 81. Tex.—Thomason v. McGeorge, 
Com.App., 285 S.W. 285, affirming 
McGeorge v. Thomason, Civ.App., 
275 S.W. 683. 

82. Cal.—In re Kerr’s Guardianship, 
85 P.2d 145, 29 Cal.App.2d 439. 

28 C.J. p 1066 note 53 [d] (1), p 1067 
note 55 [c]. 

83. Wis.—In re Knoll. 167 N.W. 744, 
167 Wis. 461. 

84- N.Y.—Matter of Majilton, 164 
N.Y.S. 746, 98 Misc. 490. 

Okl.—Jackson v. Haney, 26 P.2d 771, 
166 Okl. 771. 


85. N.Y.—^Matter of De Saulles, 167 
N.Y.S. 445, 101 Misc. 447. 

Special tutor ad hoc 
When an emergency arises which 
requires Immediate action for the 
protection of the rights of the minor, 
the Judge has the authority and the 
duty to appoint a special tutor ad 
hoc to act for the minor until a tutor 
can be appointed in the manner pre¬ 
scribed by law.—In re Fortier, 31 La. 
Ann. 50. 

86. Wis.—State v. Parsons, 111 N.W. 
710, 131 Wis. 606. 

28 C.J. p 1063 note 82. 

87. Mich.—In re Griffith’s Will, 291 
N.W. 21, 292 Mich. 599. 

88. Wash.—In re Barnes, 78 P. 783, 
36 Wash. 130. 

28 C.J. p 1063 note 83. 

89. Tex.—^Williams v. Poster, Civ. 
App., 229 S.W. 896. 

90. Cal.—In re Plnnell’s Guardian¬ 
ship. 193 P. 574, 184 Cal. 270. 

9Li Cal.—^In re Pinnell, supra. 
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point guardians for persons resident therein who 
are citizens of another country, or who have a dif¬ 
ferent nationality. So the courts of one state or 
country may appoint guardians for the estate or 
property, situate therein, of persons residing in any 
foreign state or country, and who are citizens there- 
of.92 

§10. - Domicile or Residence 

Except where a guardianship limited to the property 
of a minor not having a domicile or legal residence In the 
state is sought, a court having inherent or statutory 
Jurisdiction to appoint a guardian for a minor may, ac¬ 
cording to the weight of authority, appoint a guardian in 
a particular case when, and only when, the minor has his 
domicile within the territorial jurisdiction of the court or 
has a legal residence therein which is the equivaient of 
domicile. 

According to the terms of the pertinent statutes, 
the jurisdiction of a probate or similar court of a 
county to appoint a guardian of a minor depends, 
except where appointment of the estate of an in¬ 
fant not residing in the state is sought, considered 
infra § 11, on the infant’s being a resident,^^ or a 
resident or inhabitant,of the county, or having 
his domicile in the county.®^ Some courts, in con¬ 
struing statutes of this character, deem ''residence” 
and “domicile” to be synonymousand sometimes, 
in discussing the question of jurisdiction, a court 
expressly treats “domicile” and “place of residence” 


§ 10 

as synonymous for the purpose of the case®'^ or uses 
the terms “residence” and “domicile” interchange¬ 
ably and without distinction.^* It is a general rule 
that ordinarily a court, whether a probate court or 
a court of chancery, may appoint a guardian, other 
than a guardian of the property only of a ward not 
domiciled or resident in the state, when, and only 
when, the ward is domiciled within the territorial 
jurisdiction of the court.** This rule is applied not 
only as between courts of different states,^ but also 
as between courts of different counties of the same 
state and under it power to appoint may rest on 
domicile notwithstanding the absence of the infant 
from the territorial jurisdiction of the court at the 
time the appointment is made,* or lack of jurisdic¬ 
tion may exist because of lack of domicile in the 
county, even though the minor is residing within 
the county.4 The general rules as to the domicile 
of an infant, or his “residence” when treated as the 
equivalent of “domicile,” are stated in Domicile § 
12 b. By applying these rules in determining domi¬ 
cile or legal residence as the basis of jurisdiction to 
appoint a guardian, it is held that the domicile or 
legal residence of a minor for jurisdictional pur¬ 
poses is the same as the domicile or legal residence 
of the surviving parent, where one parent is dead,^ 
even though a divorce decree awarded custody of 
the child to the parent who has died;* a relative 


"92, WIs.—^Farrington v. Wilson, 29 
Wls. 383. 

93. N.Y.—In re Krayem, 32 N.T.S.2d 
70, 177 Misc. 842—In re Galloway’s 
Guardianship, 1 N.T.S.2d 466, 165 
Mlsc. 638—In re Thorne's Estate, 
206 N.T.S. 69. 123 Mlsc. 621. 

Ohio.—In re Hampshire, 17 Ohio App. 
139. 

28 C.J. p 1069 note 79. 

FreBTuuptloiL of residence 
Where petition to set aside decree 
and settlement in guardianship pro¬ 
ceeding was silent as to residence of 
■minor, it would be presumed that 
minor was resident of county in 
which letters of guardianship were 
granted, and that court made inquiry 
■ and ascertained facts necessary to 
sustain Its action.—In re Heard’s 
•Guardianship, 163 So. 686, 174 Miss. 
37. 

•94. Cal.—Ricci v. Superior Court in 
and for Alameda County, 290 P. 517, 
107 Cal.App. 305, followed in 290 
P. 619, 107 CaLApp. 756—Ex parte 
Green, 226 P. 76, 67 Cal-App. 604. 
Neb.—In re Peterson’s Guardianship, 
229 N.W. 886, 119 Neb. 611. 

Okl.—Mlcco V. Huser, 91 P.2d 1069, 
185 Okl. 394—Jackson v. Haney, 
25 P.2d 771, 166 Okl. 13. 

;96. Ga.—^Harrison v. Tonge, 19 S.E. 
2d 535, 67 Oa.App. 54. 


96. N.T.—In re Thorne, 148 N.B. 
630, 240 N.Y. 444, affirming In re 
Thorne’s Guardianship, 209 N.Y.S. 
280, 212 App.Div. 664, reargument 
denied 150 N.E. 634, 241 N.Y. 613. 

28 C.J. p 1069 note 81. 

97. Kan.—Jaggar v. Rader, 7 P.2d 
114, 134 Kan. 570. 

98. Ga.—^Harrison v. Tonge, 19 S.E. 
2d 635, 67 Ga.App. 54—Griffin v. 
Harmon, 132 S.E. 108, 35 Ga.App. 
40. 

99. D.C.—Lehmer v. Hardy, 294 F. 
407, 64 App-D.C. 51. 

Iowa.—In re Lancey’s Guardianship, 
2 N.W.2d 787—Turner v. Ryan, 272 
N.W. 60, 223 Iowa 191, 110 A.L.R. 
554. 

Tex.—^Pannell v. Box, Civ.App., 78 S. 

W.2d 209, error refused. 

28 C.J. p 1068 note 70—40 C.J. p 1291 
note 39 [a]. 

1. Iowa.—In re Skinner's Guardian¬ 
ship, 300 N.W. 1, 230 Iowa 1016, 
136 A.L.R, 907. 

Minn.—State ex rel. Carlson v. Hed- 
berg, 256 N.W. 91, 192 Minn. 193. 
Same oonoloslon. la effect was 
reached in a case where the child 
was physically present In the state 
and the court, after speaking of the 
domicile of a child, held that, where 
an Infant Is a citizen and resident of 
another state by reason of being bom 
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in that state, of which Its parents 
were citizens and residents at the 
time of its birth and continued there¬ 
after to be such, the courts of that 
state have jurisdiction to appoint 
a guardian of the person and proper¬ 
ty of the Infant.—McDowell v. Gould, 
144 S.E. 206. 166 Ga. 670. 

2. Ga.—^Harrison v. Tonge, 19 S.E. 
2d 635, 67 Ga.App. 64. 

Iowa.—In re Prehoda’s Guardianship, 
189 N.W. 719, 194 Iowa 308. 

Kan.—Jaggar v. Rader, 7 P.2d 114, 
184 Kan. 570. 

28 C.J. p 1068 notes 73, 74. 

3. Kan.—Chumos v. Chumos, 184 P. 
736, 106 Kan. 874. 

28 C.J. p 1068 note 71. 

4. Pa.—Taylor’s Estate, 9 Pa,Co. 

122 . 

Minor living in orphanage in. county 
N.C.—Duke V. Johnston, 189 S.E. 504, 
211 N.C. 171. 

6. Iowa,—In re Skinner’s Guardian¬ 
ship, 300 N.W. 1. 230 Iowa 1016, 
136 A.L 1 .R. 907—In re Prehoda’s 
Guardianship, 189 N.W. 719, 194 
Iowa 308. 

Kan.—Jaggar v. Rader, 7 P.2d 114, 
134 Kan. 570. 

N.Y.—^In re Galloway’s Guardianship, 
1 N.Y.S.2d 466, 165 Misc. 638. 

6. Neb.—In re Peterson’s Guardian¬ 
ship, 229 N.W. 886, 119 Neb. 611. 
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other than the surviving parent, where custody of 
the child has been awarded to such relative and 
it has been adjudged that the surviving parent has 
forfeited his right to custody;*^ or the mother, 
where the child is illegitimate.^ Where both par¬ 
ents are dead, the courts of the state wherein the 
parent last dying was domiciled at the time of death 
have jurisdiction.^ 

In some cases, however, the courts, in constru¬ 
ing statutes dealing with the jurisdiction of probate 
and similar courts to appoint gn^ardians, have de¬ 
clined to regard “residence” and “domicile,”^® or 
“inhabitant” and “resident,”^^ as synonymous, and 
accordingly have held the appointment of a guardian 
for a minor residing, but not domiciled, in the state 
to be authorized by the statutes.i^ Indeed, there is 
some authority for the general proposition that mere 
residence, as distinguished from domicile, of an in¬ 
fant will authorize the appointment of a guardian 
by the courts of the state or country where such 
residence exists.^s Also, it has been said that the 
mere presence of an infant within a jurisdiction is 
sufficient to confer jurisdiction to appoint a guard¬ 
ian for him, although he may be a resident of an¬ 
other state,and, on the other hand, that jurisdic¬ 
tion may not rest on domicile where the child is not 

within the state. ^5 

The court of the county where an infant is found 
is sometimes authorized, by statute, to appoint a 
guardian.^® 

Bringing the infant into the jurisdiction by 
strategem will not confer jurisdiction to appoint a 
guardian.i*^ So, also, during the pendency of an 


application for the appointment in a court having 
jurisdiction thereof, such jurisdiction cannot be 
divested by the physical removal of the minor to 
another state,i® and an appointment made by a 
court of such state is void for want of jurisdic- 
tion.l® 

Where guardian selected by infant Where a 
ward, who, having arrived at the age of fourteen 
years is entitled to select a new guardian, considered 
infra § 14, resides in a county different from that 
of the guardian’s appointment, the ordinary of the 
county of the ward’s residence approves the ward’s 
selection of a guardian.^® 

§11. -Location of Property 

The location or situs of property of a minor Is Im¬ 
portant In determining jurisdiction to appoint a guardian 
of his estate where the property is in a different state 
or country than his domicile or legal residence, but not 
where It Is in a different county of the same state. 

It is declared broadly that the location or situs 
of property of the ward determines the court which 
has jurisdiction to appoint a guardian of the es¬ 
tate but, as shown in this section, this rule, al¬ 
though obtaining where the property and the domi¬ 
cile or legal residence of the minor are in different 
states or countries, does not apply where they are 
in different counties of the same state. 

Domicile in another state or country. Where an 
infant domiciled in one state or country has proper¬ 
ty in another state or country, the courts of the lat¬ 
ter have jurisdiction to appoint a guardian with 
respect to such property and the appointment is 


N-.T.—In re Thorne, 148 N.E. 630, 
240 N.T. 444, aflarmlng In re 
Thorne’s Guardianship, 209 N.T.S. 
280, 212 App.App. 664, reargument 
denied 160 N.B. 634, 241 N.T. 613. 

7. Iowa.—In re Lancey’s Guardian¬ 
ship, 2 N.W.2d 787. 

8. Cal.—In re Guardianship of 
Sharp, 106 P.2d 244, 41 Cal.App.2d 
79. 

9. Minn.—State ex rel. Carlson v. 
Hedberg, 266 N.W. 91, 192 Minn. 
193. 

10. Conn.—^Kelsey v. Green, 37 A. 
679, 69 Conn. 291, 38 L.R.A. 471. 

Pa.—Jacoby’s Estate, 2S Pa.Dist. 7. 

11. Mass.—Martin v. Gardiner, 134 
N.E. 380, 240 Mass. 350. 

12. Mass.—Martin v. Gardiner, su¬ 
pra. 

13- Ga.—^Ross v. Southwestern R. 

Co., 63 Ga. 614. 

28 C.J. p 1068 note 77. 

Appointment by supreme court 
N.T.—In re Hubbard, 82 N.T. 90. j 


14. Cal.—De la Montanya v. De la 
Montanya, 44 P. 364, 112 Cal. 131, 
63 Am.S.R. 165, 32 L.R.A 82. 

15. Cal.—De la Montanya v. De la 
Montanya., supra. 

16. Infant hrousTht into county after 
death of both parents 

Under such a statute, where an in¬ 
fant is brought into the county, 
from the residence of his last sur¬ 
viving parent, by an uncle residing 
in the county into which he is 
brought, the county court of such 
county has Jurisdiction to appoint a 
guardian.—Hagan v. Snider, 98 S.W. 
213, 44 Tex.Clv.App. 189. 

Where minor is actually living in, 
and is legal resident of, certain coun¬ 
ty, Jurisdiction to appoint a gruard- 
lan is in the Juvenile court of that 
county, and not in the Juvenile court 
of another county, under a statute 
limiting Jurisdiction of a Juvenile 
court to minors found within the 
county or residing therein.—In re 
Casella’s Guardianship, 23 P.2d 782, 
133 Cal.App. 80. 


.17. N.T.—^In re Hubbard, 82 N.T. 
90. 

18. Ga.—Griffin v, Harmon, 132 S.E. 
108, 35 GaApp. 40. 

28 C.J. p 1068 note 70 [b]. 

19. Ga.—Griffin v. Harmon, supra. 

20. Ga.—Dickerson v, Bowen, 67 S. 
E. 326, 128 Ga. 122. 

28 C.J. p 1069 note 8 4, p 1074 note 
60 [d]. 

21. D.C.—Lehmer v. Hardy, 294 P. 
407, 64 App.D.C. 61. 

22. Iowa.—In re Skinner’s Guardi¬ 
anship, 300 N.W. 1, 230 Iowa 1016, 

136 A.L.R. 907. 

28 C.J. p 1069 note 86. 

Special grnardiau 

N.J.—In re Caruso's Guardianship, 

137 A 164, 101 N.J.Eq. 216, re¬ 
versed on other grounds Caruso v. 
Caruso, 148 A. 882, 106 N.J.Eq. 130- 

Statute so providing is not uncon- 
Btltutloual 

Tex.—In re Burges* Estate, Tex.Civ- 
App., 148 S.W.2d 903. 
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properly made by the court within whose territorial 
jurisdiction such property is located.^^ Such au¬ 
thority does not, however, extend to appointing a 
guardian of the person of the infant,although it 
is held that if the appointment is in form as guard¬ 
ian of the person and estate, it will not be void, but 
merely inoperative, so far as the person is con- 
cerned.25 Where a nonresident minor has no prop¬ 
erty within the state, the courts of the state have 
no jurisdiction to appoint a guardian.26 

Domicile or legal residence in another county of 
same state. The fact that a minor has property in 
a county does not give the court of that county ju¬ 
risdiction to appoint a guardian for him if he is 
domiciled in some other county in the state.27 As 
between different counties of the same state, it has 
been held that no two courts have jurisdiction to 
appoint a guardian of the estate of a minor; and 
that the only court having jurisdiction is the pro¬ 
bate court of the county of the minor’s legal resi- 
dence.28 Where both the domicile and corpus of 
the estate of the minor are in one county, a guard¬ 
ian may not be appointed in another county. 

§ 12. Method of Selection and Appointment 

A guardian Is usually selected by a court having pro¬ 


bate Jurisdiction. So if It does not violate a statu¬ 
tory direction or prohibition, the court may exercise a 
reasonabie discretion In making the selection. 

The most usual method of selection of a guard¬ 
ian is by a court having probate jurisdiction.^® 
Subject to statutory provisions, if any, for the pref¬ 
erence or exclusion of certain classes of persons as 
appointees, see infra § 18, the court may exercise a 
reasonable discretion in making the selection,and, 
in the exercise of this discretion, may select a per¬ 
son other than the one whose appointment is asked 
in the petition for guardianship. 3 2 

§ 13. — Appointment by Deed or Will 

a. In general 

b. Who may appoint 

c. Requisites and sufficiency of appoint¬ 

ment 

a. In Greneral 

The right, if any, to appoint a testamentary guard, 
ian, that is, to appoint a guardian by will or by a deed 
taking effect on the death of the person making the ap¬ 
pointment, Is entirely statutory. 

Under a statute so providing,®^ but not other- 
wise,3^ a guardian for a minor child may be ap¬ 
pointed by will or by deed taking effect on the 


Adjadlcatloo. of status as minor i 
There Is a dictum that a court j 
does not have and cannot be granted 
jurisdiction to appoint guardian for 
estate of nonresident minor where 
the appointment requires adjudica¬ 
tion of nonresident’s status as a 
minor.—Redmon v. Leach, Tex.Civ. 
App., 130 S.'W.2d 873, error dis¬ 

missed, judgment correct. 

23. Kan.—^Wilson v. Beeler, 100 P. 
2d 645, 151, Kan. 699. 

Okl.—Mlcco V. Huser, 91 P.2d 1069, 
185 Okl. 394. 

28 C.J. p 1069 note 87. 

Xndlan Territory 

United States court for southern 
district of Indian Territory had au¬ 
thority to appoint guardian or cura¬ 
tor of estate of minor in such dis¬ 
trict, although minor’s domicile was 
elsewhere.—Burton v. Colley, 242 P. 
185, 113 Okl. 265. 

24. Ga.—Boyd v. Glass, 34 Ga 253, 
89 Am.D. 252. 

N.Y.—Matter of Hosford, 2 Redf. 
Surr. 168. 

25. Minn.—^West Duluth Land Co. v. 
Kurtz, 47 N.W. 1134, 45 Minn. 380 
—Davis V. Hudson. 11 N.W. 136, 
29 Minn. 27. 

26. N.J.—^In re Caruso’s Guardian¬ 
ship, 137 A. 154, 101 N.J.Bq. 215, 
reversed on other grounds Caruso 
V. Caruso, 148 A. 882, 106 N.J.Eq. 
130. 

28 C.J. p 1070 note 90. 


27. Mo.—Lacy v. Williams, 27 Mo. 
280. 

28 C.J. p 1069 note 85. 

28. Kan.—Jaggar v. Rader, 7 P.2d 
114, 134 Kan. 570. 

29. N.C.—Duke v. Johnston, 189 S.E. 
604, 211 N.C. 171. 

30. R.I.—Congdon v. Hersey, 2 R.I. 
163. 

28 C.J. p 1070 note 94. 

31. Cal.—In re McCoy’s Guardian¬ 
ship, 116 P.2d 103, 46 Cal.App.2d 
494. 

N.Y.—In re Schnipper’s Guardian¬ 
ship, 268 N.Y.S. 302, 149 Misc. 905. 
28 C.J. p 1070 note 94. 

32. Ariz.—In re Her, 145 P, 143, 16 
Ariz. 323. 

28 C.J. p 1070 note 95. 

33. N.J.—Gardner v. Hall, 26 A.2d 
799, 132 N.J.Eq. 64, affirmed 31 A. 
805, 133 N.J.Eq. 287. 

N.Y.—In re De Saulles, 167 N.Y.S. 
445, 101 Misc. 447. 

Okl.—Jackson v. Haney, 25 P.2d 771, 
166 Okl. 13. 

Tex.—Shropshire v. Salyer, Civ.App., 
110 S.W.2d 917. 

28 C.J. p 1061 note 58, p 1062 note 59. 
Statutory origin 

(1) The right of a father to ap¬ 
point a testamentary guardian of the 
person and estate of his minor child 
is of statutory origin.—^McGrlfC' v. 
Leonard, 93 So. 179, 83 Fla. 696. 

(2) Testamentary guardianship 
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was instituted by an early English 
statute, 12 Car. II c 24 §§ 8. 9, by 
the provisions of which the father 
by his last will and testament or by 
deed might appoint a guardian for 
his Infant child until the latter was 
of full age. 

U.S.—Mauro v. Ritchie, C.C.D.C., 16 
F.Cas.No.9,312, 3 Cranch C.C. 147, 
appeal dismissed, 2 Pet. 243, 7 
L.Ed. 411. 

Alaska.—In re Young’s Estate, 9 
Alaska 158. 

N.J.—Gardner v. Hall, 26 A.2d 799, 
132 N.J.Eq. 64, affirmed 31 A.2d 

805, 133 N.J.Eq. 287. 

28 C.J. p 1061 note 56. 

Statutory changes 

(1) It has been held that, under a 

statute giving the right to appoint a 
testamentary guardian to the sur¬ 

viving parent, a father has no pow¬ 
er by his will to appoint the surviv¬ 
ing mother as guardian.—In re Alex¬ 
andre, 36 N.Y.S. 658, 25 N.Y.Clv. 

Proc. 42. 

(2) The statute as subsequently 
amended, however, contains an addi¬ 
tional provision that either the fa¬ 
ther or the mother may in the life¬ 
time of them both, by last will, ap¬ 
point the other guardian.—^N.Y.Dom. 
Rel.L. § 81. 

34. Iowa.—Turner v. Ryan, 272 N. 
W. 60, 228 Iowa 191, 110 A.L.R. 
554. 

28 C.J. p 1061 note 58 [c]. 
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death of the parent making the appointment. A 
parent is without power to appoint a testamentary 
guardian for an adult child. ^5 An appointment as 
guardian and trustee of the same person creates 
two separate and distinct offices.36 

Function of court. According to some authori¬ 
ties, a guardian named by will is without legal 
standing until he is appointed by the probate 
court,37 or is without power or authority to act 
until his testamentary appointment is confirmed by 
the court;®® and the court is not bound to appoint 
him under all conditions,®® it may inquire whether 
he is a proper person to execute the trust and 
it will not give effect to the appointment where it 
would be prejudicial to the happiness and moral 
training of the minor.^^ Nevertheless, in the ab¬ 
sence of allegation or proof that the person des¬ 
ignated is unfit or for some special reason is dis¬ 
qualified to act, the testamentary appointment should 
be respected, maintained,^^ and not disregarded.^® 
There is also authority for the view that a testa¬ 
mentary appointment ousts the jurisdiction of the 
probate court and leaves it without power to act 
with respect to the guardianship.44 Statutory pow¬ 
er given to a surrogate to construe a will in the 
course of probate proceedings with respect to the 
disposition of property does not extend to a de¬ 
termination of the legality of the nomination of a 
testamentary guardian.45 An appointment by the 
court of an administrator with the will annexed con¬ 
fers no authority on the person appointed to act as 


testamentary guardian.46 

Consideration is given to the necessity of a tes¬ 
tamentary guardian accepting the guardianship in¬ 
fra § 30, taking the oath of office infra § 30, and 
giving bond infra § 33, and to the necessity of the 
issuance of letters of guardianship to him by the 
probate court infra § 37. 

b. Who May Appoint 

Under the statutes, no person other than a parent 
can appoint a testamentary guardian for an Infant, nor 
can either parent do so except in a case within the per¬ 
missive statute. The early statutes on the subject con¬ 
ferred the right of appointment on the father; but some 
of the present statutes restrict the right of the father 
and confer authority to appoint on the mother In certain 
classes of cases. 

From their first enactment, and through the vari¬ 
ous changes therein, statutes relating to the appoint¬ 
ment of a testamentary guardian have been so 
worded and construed as to confer the right of ap¬ 
pointment on the father of the minor child ;47 but 
under some statutes the right of the father is sub¬ 
ject to the limitation that he cannot appoint a guard¬ 
ian to the exclusion of the mother when she is liv¬ 
ing, 48 unless she consents to such appointment ;4® 
and under some statutes, when the mother survives, 
a testamentary appointment by the father is inop¬ 
erative, until approved by the judge of probate, and 
after opportunity offered to the mother to show 
cause in opposition thereto.^® In the absence of 
a statute conferring it on her, the mother has no 
right to appoint a testamentary guardian ;5i but, as 


At oommon law a parent had no 

authority to appoint a testamentary 

guardian for his or her child.—Mc- 

GrifC V. Leonard, 93 So. 179, 83 Fla. 

696—28 C.J. p 1061 note 65. 

3& Miss.—Hemphill v. Smith, 91 So. 
337, 128 Miss. 586, 24 A.L.R. 1466. 

36. Ky.—Clark v. Anderson, 10 
Bush. 99. 

37. Ohio.—^Henicle v. Flack, 23 Ohio 
Clr.Ct.,N.S.. 447, 3 Ohio App. 444. 

38. Okl.—Jackson v. Haney, 26 P.2d 
771, 166 Okl. 13. 

39. Alaska.—In re Young's Estate, 
9 Alaska 168. 

40. Alaska.—^In re Young’s Estate, 
9 Alaska 158, 174, citing Corpus 
Juris. 

Kan.—In re McCoun, 160 P. 616, 96 
Kan. 314. 

41. Alaska.—In re Young's Estate, 
9 Alaska 158, 174, citing Corpus 
Juris. 

Kan.—^In re McCoun, 150 P. 616, 96 
Kan. 314. 

42. N.J.—Gardner v. Hall, 26 A.2d 
799, 132 N.J.Eq. 64, affirmed 31 
A.2d 805, 133 N.J.Eq. 287. 


43. Okl.—Jackson v. Haney, 25 P.2d 
771, 166 Okl. 13. 

44. Ill.—Holmes v. Field, 12 Ill. 424. 
28 C.J. p 1070 note 3. 

45. N.Y.—Matter of Meyer, 131 N.Y. 
S. 27, 72 Misc. 566. 

48. Ala—^Dunham v. Hatcher, 31 
Ala. 483. 

47. N.J.—Gardner v. Hall, 26 A. 2d 
799, 132 N.J.Eq. 64, affirmed 31 

A. 2d 805, 133 N.J.Eq. 287. 

28 C.J. p 1061 note 58. 

48. N.Y.—In re Thorne’s Guardian¬ 
ship, 209 N.T.S. 280, 212 App.Dlv. 
664, affirmed In re Thorne, 148 N. 

B. 630, 240 N.Y. 630, reargument 
denied 150 N.E. 634, 241 N.Y. 613 — 
In re Thorne’s Estate, 206 N.T.S. 
69, 123 Misc. 621. 

Tex.—^Whlte v. White, Civ.App., 257 
S.W. 939. 

Wash.—In re Shapiro's Estate, 230 
P. 627, 131 Wash, 653. 

28 C.J. p 1071 note 11. 

Appointment of guardian of estate 
has been held valid as to property 
bequeathed to the child, although the 
mother survives and is guardian of 
I the person.—In re Snowden’s Estate,, 
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262 N.T.S. 485, 140 Misc. 870, modi¬ 
fied on other grounds 267 N.Y.S. 389, 
235 App.Div. 862. 

49. Cal.—In re Allen, 124 P. 237, 162 
Cal. 625. • 

28 C.J. p 1071 note 12. 

Consent of adoptive mother is not 
required, especially where she has 
abandoned the child.—Gardner v. 
Hall, 26 A.2d 799, 132 N.J.Eq. 64, af¬ 
firmed 31 A.2d 806, 133 N.J.Eq. 287. 

5a Consent to probate of will 
The mother does not lose her 
right to make such opposition by 
consenting to the probate of the will. 
—Ohms V. Woodward, 96 N.W. 950, 
134 Mich. 596. 

Doath of mother before probate 
If the mother survives the father 
but dies before probate of his will, 
without making any objection to the 
appointment, the probate of the will 
validates the appointment, at least 
until afllrmative objection is made 
for removal of the guardian.—Car¬ 
penter V. Harris, 16 N.W. 383, 61 
Mich. 223. 

51. Fla.—^Hernandes v. Thomas, 39 

So. 641, 50 Fla. 522. Ill Am.S.R. 
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judicially noted, statutes in some states confer, or 
at times have conferred, a right of appointment on 
the mother either directly in certain classes of cas- 
cs®2 or by provision for appointment by whichever 
parent survives the other.^^ ^ person other than 
the father or mother cannot appoint a testamentary 
guardian for infants,®^ even though he may stand 
in loco parentis to them,55 gr devises or bequeaths 
property to them.56 Where a person who has not 
the right to appoint a testamentary guardian un¬ 
dertakes to make such appointment in connection 
with a devise or bequest to the child, the person 
named as guardian will, if the language of the will 
permits, be held a trustee,**"^ or the grantee of a 
power in trust,®^ for the child in respect of the 
property given to it. 

Where the parents are divorced, if custody of the 
children is awarded to the father, he has the right 
to appoint a testamentary guardian,except under 
the statutes of some states;®® but he has no such 
right where custody is awarded to the mother.®^ 
It is usually held that an award of custody to the 
mother by a divorce decree does not terminate the 
father’s rights with respect to the children to such 
an extent as to give the mother the right to appoint 
a testamentary guardian to the exclusion of the sur¬ 
viving father,®^ although a contrary view has been 
expressed.®® 

Where a marriage has been annulled on the 
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ground of insanity of one of the parties thereto, 
existing at the time when the marriage was con¬ 
tracted, the sane parent may, under the construction 
of pertinent statutes, appoint a testamentary guard¬ 
ian for the children, although the insane parent is 
still alive.®^ 

In the case of illegitimate children, the father 
has no right to appoint a testamentary guardian,®® 
except under a statute permitting him to appoint 
the mother as guardian and construed not to be 
limited to legitimate children.®® Such an appoint¬ 
ment can be made by the mother if the right is 
conferred on her by statute.®^ 

c. Reanisites and Sufficiency of Appointment 

The written Instrument, which is essential to the ao- 
pointment of a testamentary guardian, must, If it is a 
will, be executed In the manner provided for the execu- 
lion of other wills, or, if it is a deed, It must be de¬ 
livered. It need not use any particular form of language, 
provided it clearly shows the requisite Intent. 

The appointment of a testamentary guardian must 
be made by a written instrument.®® Under some 
statutes the appointment may be made by will®® 
and, under others, either by will or by deed.*^® 
When the appointment is made by deed it can only 
be by deed to take effect at the death of the par¬ 
ent and the instiniment must be delivered.*^® If 
the appointment is by will, it must be executed in 
the manner provided for the execution of other 


137, 2 L.R.A.,N.S., 203, 7 Ann.Cas. 
44G. 

28 C.J. p 1071 note 9. 

52. Pa.—Luccareni’s Estate, 31 Pa. 
Co. 654. 

28 C.J. p 1071 note 14, p 1061 note 
58 [f]. 

Appointment of successor 

Under statutes In force at the 
time, a mother, who had been ap¬ 
pointed testamentary guardian by 
her deceased husband, was author¬ 
ized to appoint by will a successor in 
such guardianship.—Sheetz’s Estate, 
6 Pa.Dist. 367, 19 Pa.Co. 583. 

53. Pa.—In re Klein’s Estate, 38 Pa. 
Dist. & Co. 632, 32 Berks Co., 172, 
54 York Leg.Iiec. 42. 

28 C.J. p 1071 note 14, p 1061 note 58 
[a], Ld]. 

54. N.Y.—In re Cahill’s Will, 290 
N.Y.S. 279, 160 Misc. 607—In re 
Dobbs’ Will, 231 N.Y.S. 198, 133 
Misc. 90. 

Pa.—In re Hewson’s Estate, 17 Pa, 
Dist. & Co. 725, 47 York Leg.Rec. 
17. 

28 C.J. p 1071 note 15. 

Grandparent 

Pa.—In re First Nat. Bank & Trust 
Co. of Waynesburg, 195 A. 85, 328 
Pa. 289—In re Klein’s Estate, 38 


Pa.Dist. & Co. 632, 32 Berks Co. 
172, 54 York Leg.Rec. 42—In re 
Huston’s Estate, 20 Pa.Dlst. & Co. 
502. 

28 C.J. p 1071 note 15 [a], [b]-40 C. 
J. p 1290 note 28 [a]. 

55. Ga.—Lamar v. Harris, 44 S.E. 
866, 117 Ga. 993. 

28 C.J. p 1071 note 16. 

Adoptive parent cannot appoint a 
testamentary tutor to the exclusion 
of the natural father or mother.—In 
re Pelham, 99 So. 857, 156 La. 1021— 
In re Upton, 16 La.Ann. 175. 

56. N.C.—Camp v. Pittman, 90 N.C. 
615. 

28 C.J. p 1071 note 17. 

57. Ala.—Miller v. Miller, 96 So. 
580, 209 Ala. 496. 

28 C.J. p 1071 note 18. 

53. N.Y.—In re Cahill’s Will, 290 N. 
Y.S. 279, 160 Misc. 607—In re 

Johnson’s Estate, 232 N.Y.S. 653, 
133 Misc. 431—In re Dobbs’ Will, 
231 N.Y.S. 198, 133 Misc. 90. 

59. Md.—Hill V. Hill, 49 Md. 450, 
33 Am.R. 271. 

60. N.Y.—^In re Thorne’s Guardian¬ 
ship, 209 N.Y.S. 280, 212 App.Dlv. 
664, affirmed In re Thorne, 148 N.E. 
630, 240 N.Y. 630, reargument de- 

1 nled 160 N.E. 634. 241 N.Y. 613. 
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81. Md.—Hill V. Hill, 49 Md. 460. 33 
Am.R. 271. 

62. N.Y.—In re Boulware’s Will, 268 
N.Y.S. 522, 144 Misc. 235. 

28 C.J. p 1072 note 21. 

63. Ill.—^Wilkinson v. Deming, 80 
Ill. 342, 22 Am.R. 192. 

28 C.J. p 1073 note 22. 

64. N.T.—Matter of Tombo, 149 N. 
Y.S. 688, 164 App.Div. 892, revers¬ 
ing 149 N.Y.S. 219, 86 Misc. 361. 

65. Md.—Ramsay v. Thompson, 18 
A. 692, 71 Md. 316, 6 L.R.A. 705. 

28 C.J. p 1072 note 24. 

66. N.Y.—In re Reineklng’s Estate, 
283 N.Y.S. 255, 246 App.Dlv. 618. 

67. Cal.—In re Baker, 96 P. 12, 163 
Cal. 637. 

68. Ala.—Desrlbes v. Wllmer, 69 
Ala. 25. 44 Am.R. 601. 

28 C.J. p 1072 note 27. 

69. Kan.—In re McCoun, 160 P. 616, 
96 Kan. 314. 

28 C.J. P 1061 note 68 [b], [e]. 

70. N.Y.—Matter of Gibbs, 160 N.Y. 
S. 686, 96 Misc. 537. 

28 C.J. p 1061 note 68. 

71. N.Y.—Matter of Gibbs, supra. 

72. N.Y.—^Armstrong v. Warren, 81 
N.Y.S. 666, 83 Hun 217. 
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and it is sometimes required that in order 
for the appointment to be effective tiie instrument 
must be admitted to probate as a will,*^^ although 
there is authority for the view that, in the absence 
of a statutory provision requiring it, a will merely 
appointing a testamentary guardian need not be pro- 

bated.'^s 

The instrument must show clearly that it is the 
intention of the parent that a designated person 
shall have the care and custody of the children or 
their estates or both until they attain majority, or 
for a shorter time;*^® and, conversely, an instrument 
which shows this is sufficient,it not being re¬ 
quired that any particular form of language'^^ or the 
word “guardian***^ 9 should be used. 

§ 14. - Selection by Infant 

Under statute so providing, but not otherwise, a 
minor may, on attaining the age of fourteen years, 
select his own guardian, subject to approval by the 
court; and ordinarily the court should appoint the per- 
son selected by a minor of the requisite age where it 
determines, in the exercise of Its discretion, that the 
selectee is competent and suitable. 

It has already been shown supra § 3 that wards 


in socage, having attained the age of fourteen, 
might choose or select their own guardians, but 
since this form of guardianship, as stated supra § 
3, does not exist in the United States, such method 
of selection is not recognized unless expressly au¬ 
thorized by statute.®® However, under the statutes 
in some jurisdictions, an infant who is fourteen 
years of age may select his own guardian.®^ If 
a minor has not attained the age of fourteen years, 
such a statute obviously has no application.®^ 

Manner of exercising right. The right of an in¬ 
fant to choose his own guardian must be exercised 
in the manner prescribed by statute.®® It is some¬ 
times required that the selection be made by the 
infant personally in open court®^ or in the presence 
of the judge.®® 

Function of court. The selection of a guardian 
by a minor who is fourteen years of age or over 
is, according to the statutory provisions, subject to 
the approval of the court;®® and the court may dis¬ 
approve of the selection made by the minor when, 
in its judgment, the person selected is not a proper 
person to be a guardian i®*^ but ordinarily it is the 
duty of the court to appoint the person selected,®® 


73. Ala.—Blackaher Co. v. Northrup, 
57 So. 743, 176 Ala. 190, 42 L.R.A., 
N.S., 454. 

28 C.J. p 1073 note 37. 

74. Ala.—^Blacksher Co. v. Northrup, 
supra—Desribes v. Wilmer, 69 Ala. 
25. 44 Am.R. 501. 

75. D.C.—Perrine v. Slack, 9 App.D. 
C. 128. error dismissed 17 S.Ct. 79, 
164 U.S. 462, 41 L.Bd. 510. 

N.T.—Hoyt V. Hilton, 2 Bdw. 202. 

28 C.J. p 1073 note 39. 

78. Ala.—Desribes v. Wilmer, 69 
Ala. 25, 44 Am.R. 501. 

28 C.J. p 1072 note 33. 

No appointment as guardian of per¬ 
son 

An item of a will in the following 
language: hereby appoint my fa¬ 

ther, C. N. Churchill, guardian of my 
child, to hold, control, and manage 
the property given her during her 
minority; and he shall not be re¬ 
quired to give bond or security for 
the performance of such trust*’ had 
the effect of appointing C. N. Church¬ 
ill the testamentary guardian of the 
property only, and not the person, 
of the child referred to.—Church¬ 
ill V. Jackson, 64 S.B. 691, 132 Oa 
666, 49 L.R.A.,N.S., 875, Ann.Cas. 

1913B 1203. 

77. N.T.—In re Taylor’s Will, 169 N. 
B. 282, 252 N.Y. 218, modifying 
233 N.Y.S. 907, 225 App.Div. 889, 
reargrument denied In re Thurman, 
170 N.E. 164, 252 N.Y. 615. 

28 aJ. p 1072 note 34. 


78. Va—^Kevan v. Waller, 11 Leigh 
414, 38 Va 414, 36 Am.D. 391. 

28 C.J. p 1073 note 35. 

79. U.S.—Gaines v. Spann, C.C.Va., 
9 F.Cas.No.6,178, 2 Brock. 81. 

28 C.J. p 1073 note 36. 

80. U.S.—Mauro v. Ritchie, D.C., 16 
F.Cas.No.9,312, 3 Cranch C.C. 147, 
appeal dismissed 2 Pet 243, 7 L.Bd. 
411. 

28 C.J. p 1073 note 48. 

81. Cal.—In re Burket’s Guardisin- 
ship, App., 137 P.2d 475—Wallace 
V. Kerr, 108 P.2d 754, 42 Cal.App. 
2d 182. 

Okl.—In re Bigheart’s Guardianship, 
16 P.2d 120, 160 Okl. 133. 

28 C.J. p 1074 note 50 [e], [h], [k]. 
Privilege 

Statute merely gives ward privi¬ 
lege of selecting guardian.—Lyne v. 
Panhandle Const Co., Tex.Clv.App., 
114 S.W.2d 1195, error dismissed. 
NonreBidenoe or temporary absence 

(1) A nonresident minor has not 
the right to select a guardian.— 
Whittelsey v. Connlff, 182 S.W. 161, 
266 Mo. 667, 1 A.L.R. 913. 

(2) Temporary absence to attend 
school does not constitute nonresi¬ 
dence so as to deprive a minor, dom¬ 
iciled with his mother In the state, 
of the right to select a guardian.— 
State V. Reynolds, 97 S.W. 650, 121 
Mo.App. 699. 

Lower age of choice 

In Ohio the age of choice is fixed 
at twelve for females.—^Perry v. 
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Brainard, 11 Ohio 442—Campbell v. 
English, Wright 119. 

Selection of new guardian by ward 
see infra § 53. 

82. Cal.—Smith v. Smith, 87 P.2d 
863, 31 Cal.App.2d 272. 

Okl.—In re Bigheart’s Guardianship, 
16 P.2d 120, 160 Okl. 133. 

83. Okl.—Lester v. Smith, 200 P. 
780, 83 Okl. 143. 

Pa.—Lewry’s Estate, 12 Phila. 120. 

84. Pa.—^Lewry’s Estate, supra. 

28 C.J. p 1075 note 62. 

85. Ky.—Central Trust Co. v. Mc- 
Carroll, 132 S.W. 641, 141 Ky. 278, 
Ann.Cas.l912C 475. 

28 C.J. p 1075 note 63. 

86. N.Y.—Petition of Stuart, 20 N.E. 
2d 741, 280 N.Y. 245, reversing 7 
N.Y.S.2d 344, 255 App.Div. 811— 
In re Weinmann’s Guardianship, 
33 N.Y.S.2d 586, 178 Misc. 227, re¬ 
versed on other grounds 35 N.Y.S. 
2d 853, 264 App.Div. 899. 

Okl.—In re Bigheart's Guardianship, 
16 P.2d 120, 160 Okl. 133—Given 
v. Pollock, 219 P. 898, 96 Okl. 25. 
Xf approved by court nominee must 
be appointed.—In re Burket’s Guard¬ 
ianship, Cal.App., 137 P.2d 475—In re 
Kerr’s Guardianship, 85 P.2d 145, 29 
Cal.App.2d 439. 

87. Conn.—^Adams’ Appeal, 38 Conn. 
304. 

28 C.J. p 1074 note 58. 

88. Okl.—Guardianship of Baptiste 
Minors. 243 P. 938, 114 Okl. 116. 

28 C.J. p 1074 note 51. 
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if he is competent and suitable,8^ although the 
court may be of opinion that some other person 
would fill the position better.90 The only discre¬ 
tion which the court can exercise in acting on the 
choice of the minor is in determining whether the 
nominee is a proper and suitable personal and re¬ 
sides in the state and, according to some au¬ 
thorities, the minor has, subject to such discretion, 
an absolute right to select his guardian,83 although 
he has no absolute right in such sense as to deprive 
the court entirely of its discretion as to the selec¬ 
tion of a guardian,84 and it is not the legislative in¬ 
tent that an infant over the age of fourteen years 
shall have the power absolutely to prevent the court 
from appointing a guardian of his property by nom¬ 
inating as guardian some person that he knows 
will not be acceptable to the court.8 5 An appoint¬ 
ment made without giving the minor an opportunity 
to choose his own guardian has been regarded as 
void for lack of jurisdiction.86 Unless the court 
is satisfied that the choice of the minor is detri¬ 
mental to his interests or contrary to law, he 
should be permitted to exercise his right.87 Ac¬ 
cording to some authorities, however, the court 
may decline to appoint the person chosen where 


§ 15 

there is no necessity for any guardian.88 The court 
must determine whether or not the minor has at¬ 
tained the age of fourteen years,88 as well as 
whether or not he has nominated or appointed a 
guardian under the provisions of the statute,^ and 
it has authority to ascertain whether or not the mi¬ 
nor has sufficient mentality to understand and know 
the effect of his act in making the nomination.^ 

Appeal. A minor who is entitled to select his 
own guardian may appeal from an order of the 
court depriving him of that right and appoint his 
mother as his agent to act for him on the appeal.8 

§ 15. - Selection by Family Meeting 

In some, although not all, cases in Louisiana, It is 
essentiai that a tutor be seiected and his appointment 
recommended by a majority of the members of a family 
meeting composed of members of the infant’s family, or, 
in default of relatives, of friends of the infant. The 
undertutor, aithough not a member of the meeting, is 
required to be present for aid and assistance. 

In Louisiana, the decision of matters relating to 
the selection of a guardian is intrusted to a family 
meeting,^ which should be composed of members 
of the infant's family,® five being the usual num¬ 
ber.® In default of relatives, friends of the infant 


89. Ala.—Henderson v, Wright, 125 
So. S33, 220 Ala. 369. 

Conn.—Ferrie v. Trentini, 149 A. 664, 
111 Conn. 245. 

Ind.—^Nunemaker v. Nunemaker, 167 
N.E. 56, 86 Ind.App. 267. 

Okl.—Guardianship of Baptiste Mi¬ 
nors, 243 P. 938, 114 Okl. 116— 
Given v. Pollock, 219 P. 898, 96 
Okl. 25. 

28 C.J. p 1074 note 62. 

9a Mo.—State v. Reynolds, 97 S.W. 

650, 121 Mo.App. 699. 

Tex.—In re McLaren, Civ.App., 221 
S.W. 1045. 

91. Cal.—In re Kirkman, 144 P. 746, 
168 Cal. 688. 

Mo.—State v. Reynolds, 97 S.W. 650, 
121 Mo.App. 699. 

Okl.—In re Bigheart’s Guardianship, 
16 P.2d 120, 160 Okl. 133—Coker 
V. Moore, 249 P. 694, 121 Okl. 219 
—Given v. Pollock, 219 P. 898, 96 
Okl. 25. 

improvident exercise of discretion. 

(1) Where record did not disclose 
any disability or disqualification of 
infant’s nominee to act as guard¬ 
ian of property of Infant and it af¬ 
firmatively appeared that the nomi¬ 
nee was especially qualified to act 
and that the best interests of the in¬ 
fant would be subserved by appoint¬ 
ment of nominee, the rejection of the 
infant’s nominee was an improvident 
exercise of discretion.—In re Wein- 
mann’s Guardianship, 35 N.Y.S.2d 
853, 264 App.Div. 899, reversing 33 
N.Y.S.2d 586, 178 Misc. 227. 


(2) Failure to appoint father as 
guardian of infants over age of four¬ 
teen petitioning for such appoint¬ 
ment was an erroneous exercise of 
discretion where no good reason ap¬ 
peared why the father should not be 
appointed.—In re Rosenberg's Will, 
246 N.Y.S. 411, 231 App.Div. 848, mo¬ 
tion granted 177 N.E. 136, 256 N.Y. 
549. 

98. Mo.—State v. Reynolds, 97 S.W. 

650, 121 Mo.App. 699. 

Okl.—In re Bigheart’s Guardianship, 
16 P.2d 120, 160 Okl. 133—Coker 
v. Moore, 249 P. 694, 121 Okl. 219 
—Given v. Pollock, 219 P. 898, 96 
Okl. 25. 

93. Cal.—In re Klrkman’s Estate, 
144 P. 745, 168 Cal. 688. 

Okl.—Coker v. Moore, 249 P. 694, 121 
Okl. 219. 

Tex.—^Wilkinson v. Owens, Cr., 72 S. 
W.2d 330. 

94. Pa.—In re Verse’s Estate, 10 Pa. 
Dist. & Co. 624, 9 Erie Co. 302— 
In re Schell’s Estate, 7 Pa.Dist. & 
Co. 11, 7 Northumb. 237, 39 York 
Leg.Rec. 202. 

28 C.J. p 1074 note 66. 

95. N.Y.—Matter of WyckofE, 124 N. 
Y.S. 625, 67 Misc. 1. 

96. Okl.—Coker v. Moore, 249 P. 694, 
121 Okl. 219. 

28 C.J. p 1074 note 57. 

Statute Is violated by denying to 
minor over the age of fourteen the 
opportunity to select a competent 
and suitable person to be appointed 
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by the court.—Nunemaker v. Nune¬ 
maker, 157 N.E. 66, 86 Ind.App. 257. 
Second choice 

The court, after disapproving the 
first nominee of the minor, is with¬ 
out authority to appoint another per¬ 
son immediately and without giving 
the minor another opportunity to 
nominate a suitable person.—Guard¬ 
ianship of Baptiste Minors, 243 P. 
938, 114 Okl. 116. 

97. Pa.—^Arthur’s Appeal, 1 Grant 
56—Crawford’s Estate, 4 Pa. Co. 
607. 

SB, Cal.—In re Hann’s Guardian¬ 
ship, 281 P. 74, 100 Cal.App. 743. 
28 C.J. p 1074 note 59. 

99. Okl.—In re Bigheart’s Guardian¬ 
ship, 16 P.2d 120, 160 Okl. 133. 

1. Okl.—In re Bigheart’s Guardian¬ 
ship, supra. 

2. Okl.—In re Bigheart’s Guardian¬ 
ship, supra. 

3. Mo.—State v. Reynolds, 97 S.W. 
650, 121 MO.APP. 699. 

4. Family meeting is advisory Jury 
which differs from an ordinary Jury 
in that it is constituted with regard 
to its members having a bias, par¬ 
tiality, and affection for those on 
whose affairs it is called to deliber¬ 
ate.—In re Bothlck, 11 So. 712, 44 
La. Ann. 1037. 

5. La.—In re Bates, 2 La.Ann. 941. 

6. La.—Carbajal’s Succession, 36 So. 
41, 111 La. 944. 

28 C.J. p 1075 note 7L 
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may be called in to take part in the meeting/ but 
mere friends cannot be allowed to displace rela- 
tives.8 The undertutor, although not a member of 
the family meeting,^ is required to be present there¬ 
at to aid and advise/® and a meeting held without 
notice to him and without his presence will be set 
aside/I but, if he has been notified to attend and 
fails to do so, he cannot annul the appointment/^ 

In a case where recommendation of a family 
meeting is prescribed, there can be no valid appoint¬ 
ment without it/3 Where both father and mother 
are dead,^^ or the father is dead and the mother is 
disqualified to act as tutrix,^® the grandfather is 
entitled to the tutorship without the intervention of 
a family meeting, but it has been held that such 
meeting must pass on his sureties/® Family meet¬ 
ings to decide whether mother shall remain tutrix 
after remarriage are considered infra § 43. Where 
there is no vacancy in the office of tutor, a family 
meeting to select one is unauthorized and, where 
proceedings for the homologation of a family meet¬ 
ing appointing a tutor are pending, an application 
for the holding of a second meeting to recommend 
the appointment of a tutor is improper, and an or¬ 
der made on such application is void.^® 

Where the family meeting is equally divided as 
to the selection of a tutor, there can be no valid 
appointment/3 but, where the appointment of a 
particular person is recommended by three of five 
members and therefore by a majority, the judge 
may homologate the proceedings, even though two 
members and the undertutor refuse to approve the 
recommendation/® The courts have power to set 
aside the action of the family meeting and appoint | 


a tutor if the physical infirmities of the one recom¬ 
mended for the appointment prevent him from man¬ 
aging his own affairs and those of the minor. 

§ 16. Persons Who May Be Appointed 

General considerations concerning the persons 
who may be appointed guardian for an infant are 
discussed infra § 17, and the selection or qualifi¬ 
cations of particular persons infra § 18. 

Examine Pocket Parts for later cases. 

§ 17. - General Considerations 

a. Interests of ward 

b. Wishes of infant, parent, or relative 

c. Religious considerations 

a. Interests of Ward 

In appointing a guardian the court should so exercise 
Its discretion as to further the best Interests of the in> 
fant. The court should take into consideration the 
character and financial condition of the prospective 
guardian and may not appoint any person whose In¬ 
terests conflict with those of the infant. 

Subject to the restrictions of the applicable stat¬ 
utory provisions,32 the matter of the selection of a 
guardian is within the discretion of the court,23 
which will not be interfered with in the absence of 
a showing of abuse.24 Each case depends on its 
own facts,25 and different principles are involved 
in the appointment of guardians of infants of tender 
years from those which are applicable in the ap¬ 
pointment of guardians of infants of more mature 
age.2® 

The paramount consideration in the selection of 


7. La.—Marlnovich’s Succession, 29 
So. 500, 105 La. 106. 

28 C.J. p 1075 note 72—40 C.J. p 1295 
note 98 [d]. 

8. La.—Fried’s Succession, SO So. 
839, 106 La. 276. 

9. La.—-Wright v. Calhoun, 92 So. 
589, 151 La. 998. 

10. La.—^Wright v. Calhoun, supra— 
Marinovlch’s Succession, 29 So. 500, 
105 La. 106. 

11. La.—Marinovich's Succession, 
supra. 

12. La.—Oshun v. Rogers, 23 La. 
Ann. 167. 

13. La.—In re Bruce, 10 La.Ann. 
586. 

14. La.—^Wood v. Brown, 10 La. 540 
—Commaux v. Barbin, 6 Mart.N.S., 
454. 

15. La.—In re Stansbrough, 26 So. 

276, 51 La.Ann. 1324. t 

16 . La.—Commaux v. Barbin, 6 
Mart.N.S., 464. 


' 17. La.—Fuqua’s Succession, 27 La. 
Ann. 271. 

18. La.—Fried’s Succession, 30 So. 
695, 106 La. 224. 

19. La.—^Arlaud’s Succession, 7 So. 
532, 42 La.Ann. 320. 

8a Lfiu—^Wright v. Calhoun, 92 So. 
589, 151 La. 998. 

21. La.—In re Scarbrough, 26 So. 
276, 51 La.Ann. 1324. 

22. Mont—State ex rel. Stimatz v. 
District Court of Second Judicial 
Diet, 74 P.2d 8, 106 Mont 610. 

N.T.—In re Lagrange, 274 N.Y.S. 702, 
153 Mlsc. 236. 

County or city offidals 
The statute relating to appoint¬ 
ment of county or city official as the 
guardian of any minor or incompe¬ 
tent, is mandatory and not directory, 
and a member of county excise board 
is a “county official" within purview 
of statute.—Clinton v. Mullens, 110 
P.2d 917, 188 Okl. 480. 

23. CaL—In re Guardianship of 
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Sharp, 106 P.2d 244, 41 Cal.App.2d 
79. 

Ga.—^Prlce v. Matthews, App., 23 S. 
K2d 635. 

Mass.—King v. Dolan, 161 N.E. 109, 
265 Mass. 236. 

N.Y.—In re Lagrange. 274 N.Y.S. 702, 
163 Mlsc. 236—In re Gilmore 
Guardianship, 22 N.Y.S.2d 476. 

24. Cal.—In re Guardianship of 
Sharp, 106 P.2d 244, 41 Cal.App. 2d 
79—In re Pomin, 30 P.2d 624, 137 
Cal.App. 432. 

N.Y.—Petition of Stuart, 20 N.E.2d 
741, 280 N.Y. 245, reversing 7 N. 
Y.S.2d 344, 265 App.Dlv. 811. 
Discretion improperly exercised 
N.Y.—In re Weinmann’s Guardian¬ 
ship, 35 N.Y.S.2d 863, 264 App.Dlv. 
899, reversing 33 N.Y.S.2d 686, 178 
Mlsc. 227. 

85. N.Y.—Petition of Stuart, 20 N.E. 
2d 741, 280 N.Y. 245, reversing 7 
N.Y.S.2d 344, 255 App.Dlv. 811. 

2a N.Y.—Petition of Stuart, supra. 
28 C.J. p 1075 note 84. 
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a guardian is the interest of the infant,at least 
where the selection is to be made from persons oth¬ 
er than the parents of the infant.28 In this connec¬ 
tion the interest of the infant means his lasting 
good,29 and in making a selection the court will 
take into consideration not merely the temporal wel¬ 
fare but the state of the minor’s affections and at¬ 
tachments, and his training, education, and morals.^® 
It is proper to consider the financial situation,21 the 
physical condition,22 the morals, character, and con¬ 
duct,22 and the present and past history24 of a 
prospective appointee, as well as the probability of 
his being able to exercise the powers and duties of 
guardian for the full period during which guardian¬ 
ship will be necessary.25 While the best interest 
of the infant is of paramount importance, it is not 
wholly controlling, or the only matter to be consid¬ 
ered,2® for, as shown infra § 18 b, statutes may re¬ 
quire the appointment of a competent parent, not¬ 
withstanding the best interest of the infant would 
warrant the appointment of someone other than a 
parent. 

Conflict of interests. The paramount considera¬ 
tion of the infant’s welfare precludes the appoint¬ 
ment, as guardian of his estate, of a person whose 
interests are antagonistic to those of the infant ;27 
but a property interest adverse to that of the in¬ 
fant has been regarded as insufficient to preclude 


the appointment, as guardian of his person, of a 
near relative, there being no indication that finan¬ 
cial considerations would prevent his giving the 
child proper care, nurture, and attention, or that his 
feelings toward the child were not kind and friend- 
ly.28 An interest in preventing the marriage of 
the ward, arising out of the fact that the applicant 
would inherit a portion of the ward’s estate in case 
the latter died without issue, is too remote to pre¬ 
vent the appointment of one who is found to be 
suitable and proper.29 

b. Wishes of Infant, Parent, or Relative 

The wishes of the infant, parents, and relatives 
should be considered In appointing a guardian; but they 
are not controlling on the court and do not outweigh the 
consideration of the best interests of the child. 

Wishes of infant. The right of an infant, par¬ 
ticularly an infant over the age of fourteen, to se¬ 
lect his own guardian has already been considered 
supra § 14. Even though an infant is under the 
age of fourteen,^® or, being over lhe age of four¬ 
teen, does not have the absolute right to select his 
guardian,if he is able to form an intelligent pref¬ 
erence it is proper that his wishes should be con¬ 
sulted in connection with the selection of a guard¬ 
ian. The court may consider the ties of family and 
friendships which the infant has made and which 
he desires to have continued unbroken.** 2 Such 


27. Cal.—In re Guardianship of 
Sharp. 106 P.2d 244, 41 Cal.App.^d 
79—In re Smith's Estate, 9 P.2d 
244, 121 Cal.App. 368—In re John¬ 
son’s Estate, 281 P. 435, 101 Cal. 
App. 110. 

Ga.—Beavers v. Williams, 23 S.E.2d 
171—Griffin v. Harmon, 132 S.E. 
108, 35 Ga.App. 40. 

Idaho.—Schiller v. Douglas, 285 P. 

1021. 48 Idaho 803. 

Iowa.—In re Lancey's Guardianship, 
2 N.W.2d 787. 

Mass.—King v. Dolan, 151 N.E. 109, 
255 Mass. 236. 

Neb.—Slate v. Young, 237 N.W. 677, 
682. 121 Neb. 619, citing Corpus 
Juris. 

N.Y.—Petition of Stuart, 20 N.E.2d 
741, 280 N.Y. 245, reversing 7 N.Y. 
S.2d 344, 255 App.Div. 811—In re 
Welnmann’s Guardianship, 33 N.Y. 
S.2d 586, 178 Misc. 227, reversed on 
other grounds 35 N.Y.S.2d 853, 264 
App.Div. 899—In re Krayem, 32 N. 
Y.S.2d 70, 177 Misc. 842—In re 
Bishop’s Guardianship, 244 N.Y.S. 
614, 137 Misc. 496—In re Thorne’s 
Estate, 213 N.Y.S. 419, 126 Misc. 
96—People ex rel. Van Dyk v. Van 
Dyk. 33 N.Y.S.2d 766—In re Gil¬ 
more Guardianship, 22 N.Y.S.2d 
476. 

N.D.—Flath v. Nelson, 207 N.W. 444, 
53 N.D. 603. 

28 C.J. p 1075 note 84. 


28. Cal.—In re Pomin, 30 P.2d 624, 
137 CaLApp. 432. 

29. Ala.—Desribos v. Wllmer, 69 
Ala. 26, 44 Am.R. 601. 

Neb.—State v. Young, 237 N.W. 677, 
682, 121 Neb. 619, citing Corpus 
Juris. 

30. Neb.—State v. Young, supra, cit¬ 
ing Corpus Juris. 

28 C.J. p 1076 note 86. 

31. Pla.—State ex rel. Watland v. 
Hurley, 188 So. 771, 137 Pla. 488. 

28 C.J. p 1076 note 87. 

32. Pla.—State ex rel. Watland v. 
Hurley, supra. 

33. Fla.—State ex rel. Watland v. 
Hurley, supra. 

Ind.—In re Eigenmann’s Guardian¬ 
ship, 14 N.E.2d 686, 214 Ind. 92, 116 
A.L.R. 432. 

N.Y.—In re Bishop’s Guardianship, 
244 N.Y.S. 614, 137 Misc. 496. 
Improper conduct of guardian as 
ground for removal see infra § 46. 
Notoriously bad conduct as barring 
right to appointment see infra § 
19. 

34. Pla.—State ex rel. Watland v. 
Hurley, 188 So. 771. 137 Fla. 488. 

35. N.Y.—Bennett v. Byrne, 2 Barb. 
Ch. 216. 

28 C.J. p 1076 note 90. 

29 


36. Idaho.—Schiller v. Douglas, 285 
P. 1021, 48 Idaho 803. 

37. Cal.—In re Howard’s Guardian¬ 
ship, 24 P.2d 482. 

N.Y.—In re Clarke, 260 N.Y.S. 760. 
145 Misc. 660. 

Tex.—Penny v. Hampton, Civ.App., 
283 S.W. 699. 

28 C.J. p 1076 note 92. 

Corpus Juris cited where selection 
of guardian for an Incompetent in¬ 
volved.—In re Lvon's Guardianship, 
Neb., 299 N.W. 322. 324. 

Diverse interest not shown 
Mass.—King v. Dolan, 161 N.E. 109. 
255 Mass. 236. 

N.Y.—In re McKee’s Estate, 5 N.Y.S. 

2d 27, 254 App.Div. 871. 

28 C.J. P 1076 note 92 [j]. 

38. Cal—In re Bedford, 110 P. 302, 
158 Cal. 145. 

39. Wash.—In re Masterson, 87 P. 
1047, 46 Wash. 48, 122 Am.S.R. 886. 

4a Neb.—State v. Young, 237 N.W. 
677, 682, 121 Neb. 619, quoting Cor¬ 
pus Juris. 

28 C.J. p 1077 note 2. 

41. N.Y.—Petition of Stuart, 20 N.E. 
2d 741, 280 N.Y. 245, reversing 
7 N.Y.S.2d 344, 266 App.Div. 811. 


42, N.Y.—^Petition of Stuart, supra. 
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wishes are not controlling on the court, however, 
and cannot properly be accorded weight where they 
conflict with what the court regards as his best in- 

terests.^3 

Wishes of parent. In cases of controverted cus¬ 
tody due weight should be given to parental de¬ 
sires,and the expressed wish of a deceased par¬ 
ent, deliberately and earnestly expressed, that a 
particular person have the guardianship of the 
child, is entitled to great consideration, and, other 
things being approximately equal, will turn the 
scales in favor of the person so designated.^5 a 
fortiori, where the expressed wishes of a deceased 
parent coincide with the court’s view of the high¬ 
est welfare of the child, all rights of preference 
based on blood relationship or any other consider¬ 
ations are subordinated but, where the wish of 
the parent conflicts with what the court regards as 
the best interest of the child, the latter considera¬ 
tion will control.^*^ 

Wishes of relatives. The desires of the next of 
kin are not controlling, although they are to be 
given due weight.^ * 

c. Eeligious Oonsiderations 

The guardian should, if possible, be of the religious 
faith preferred by the Infant or his parents; but one of 
a different faith may be appointed If the best interests 
of the infant so require. 

The court should consider the religious affilia¬ 
tions of the prospective guardian,the religious 
views of the parents of the child,®^ and their wish¬ 
es as to his religious training and environment.^! 
However, there is ordinarily no religious qualifica¬ 
tion for the office of guardian,®^ and if no suitable 
■person of the faith preferred by the parents can be 
found the court may commit the guardianship to a 
person of a different faith.Although a statute 
•expressly provides that persons of the same reli- 

43. Neb.—state v. Young, 237 N.W. 

G77. 682. 121 Neb. 619, citing Cor¬ 
pus Juris. 

28 C.J. p 1077 notes 3, 4. 

44. Mass.—^Harding v. Brown, 117 
N.E. 638, 227 Mass. 77. 

45. N.D.—Plath v. Nelson, 207 N.W. 

444, 53 N.D. 603. 

28 C.J. p 1076 note 96, p 1077 note 97. 

Appointment of guardian by deed or 
will see supra § 13. 

46. Ga.—Cleghom v. Janes, 68 Ga. 

87. 

47. Md.—Ramsay v. Thompson, 18 
A. 692, 71 Md. 316, 6 L.R.A. 706. 

28 C.J. p 1077 note 99. 

48. Mass.—^King v. Dolan, 161 N.E. 

109, 266 Mass. 236. 


gious persuasion as the parents of the minors shall, 
in all cases be preferred by the court in appointing 
guardians, the welfare of the child still remains the 
primary consideration to which all other questions 
must yield.^4 A minor who is old enough under the 
law to choose his own guardian may choose as 
guardian of his estate one who is not of the same 
religious belief as his parents. 

Where there is a difference of religious prefer¬ 
ence between a father and mother, in the absence 
of other controlling considerations, a guardian of 
the father’s religious views will be appointed,®® cer¬ 
tainly where the child expresses a desire to continue 
in the faith of his father.®*^ It has been held, how¬ 
ever, that in the absence of any direction or ex¬ 
pressed preference by the father as to the guardian¬ 
ship or religious education of the child the clearly 
expressed wishes of the mother will be regarded in 
the appointment of a guardian.®® 

§ 18. Particular Persons 

a. In general 

b. Parents 

c. Relatives 

d. Executors, administrators, and trus¬ 

tees 

In Greneral 

The eligibility for guardianship of corporations, part¬ 
nerships, married women, minors, strangers, aliens, non- 
residents, and Judges is dependent upon the existence 
and application of particular statutory provisions and 
other circumstances involved. 

In appointing a guardian the court must select 
from that class of individuals designated by statute 
as having a prior right.®® The appointment of the 
same person as guardian of the person and of the 
estate of a minor is considered supra § 6. 

A corporation not authorized by its articles of 
incorporation to act as guardian,®® such as a corpo- 

56. Neb.—State v. Young, 237 N.W. 
677, 683, 121 Neb. 619, quoting Cor¬ 
pus Juris, 

28 C.J. p 1078 note 14. 

57. Neb.—State v. Young, supra, 
quoting Corpus Juris. 

N.Y.—Matter of McConnon, 112 N.Y. 
S. 690, 60 Misc. 22. 

58. N.J.—In re Turner, 19 N.J.Eq. 
433. 

69. La.—In re Stansbrough, S6 So. 

276, 61 La.Ann. 1324. 

40 C.J. p 1290 notes 33 [b], 36. 

60. Children's home society, author¬ 
ized by its articles of incorporation 
merely to look after welfare of 
homeless children by finding appro¬ 
priate homes for them, was held not 
qualified to act as guardian of minor 


49. Fla.—State ex rel. Watland v. 

Hurley, 188 So. 771, 137 Fla. 488. 
60. Neb.—State v. Young, 237 N.W. 
677, 683, 121 Neb. 619, quoting Cor¬ 
pus Juris. 

28 C.J. p 1077 note 10. 

51. Neb.—State v. Young, supra, 
quoting Corpus Juris. 

28 C.J. p 1078 note 11. 

52. Mo.—State v. Bird, 162 S.W. 119, 
263 Mo. 569, Ann.Cas.l915C 368. 

28 C.J. p 1077 note 9. 

53. Mo.—^Voullaire v. Voullalre, 46 
Mo. 602. 

54. Pa.—^In re Butcher, 109 A. 683, 
266 Pa. 479. 

55. Pa.—Goenner's Estate, 3 Pa.Co. 

366. ^ 
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ration having only ordinary corporate powers, 
cannot be appointed guardian of an infant. On 
the other hand, a corporation may act as guardian 
if authorized by its charter or governing statute, 
and the validity of statutes granting such authori¬ 
ty has been sustained.63 Under the statutes in 
some jurisdictions banks and trust companies are 
authorized to act as guardians.64 

A partnership cannot be appointed guardian.®^ 

Married women. Although the right of a mar¬ 
ried woman to act as guardian is limited or prohib¬ 
ited by statute in some jurisdictions,®® as a general 
rule coverture is no disqualification.®'^ The fact that 
a widow has remarried does not interfere with her 
right to be appointed guardian of her children by 
her former husband,®® but it should be made to ap¬ 
pear that the new husband consents to the appoint¬ 
ment,®® and that he, as well as she, is a suitable 
person to have custody and control of the minors.^® 

Minors. Ordinarily a minor cannot be appointed 
guardian of another minor but it has been held 
that the minority of a father is not, of itself, suf¬ 
ficient to disqualify him from being appointed as- 
guardian for the person and estate of his minor 
child where the father is competent to transact his 
own business and not otherwise unsuitable or dis¬ 
qualified. *^2 

A stranger may be appointed guardian in a prop¬ 


er case,*^2 although, as shown infra this section, 
relatives, particularly parents, are preferred. 

Aliens. In the absence of statutory provision to 
the contrary, an alien may be appointed guardian. 

A statute forbidding the appointment of aliens as 
guardians of the property of a minor has been held 
unconstitutional;*^® but there is authority upholding 
the validity of such a statute.*^® Such statutes have 
been held not to violate treaty provisions affording 
protection and security for the person and property 
of aliens.*^A statute prohibiting the appointment 
of aliens as guardians is inapplicable where all the 
guardianship proceedings, including the final order, 
have been had prior to the effective date of the 
statute, and the statute excepts pending proceedings 
from its operation.*^® 

Nonresidents. While, in the absence of statutory 
provisions to the contrary, a nonresident may be 
appointed guardian,*^® or at least the appointment 
of a nonresident is not void,®® such appointments 
are not favored, the rule being that a resident should 
be appointed rather than a nonresident unless some 
very strong reason for appointing the latter is 
made to appear.®^ The appointment of a nonresi¬ 
dent is improper where prohibited by statute.®^ 

It has been considered improper to appoint a non¬ 
resident as guardian for a nonresident infant;®® but 
by some authorities the appointment of a nonresi¬ 
dent as guardian for a nonresident infant is not 


child.—In re Pomin, 30 P.2d 624, 137 

Cal.App. 432. 

61. Ala.—Murphree v. Hanson, 72 
So. 437. 197 Ala. 246, 255. 

28 C.J. p 1081 note 67. 

62. Ky.—Johnson v. Johnson, 11 S. 
W. 5, 88 Ky. 275. 

14a CJ. p 295 notes 31, 37. 

63. Ky.—Johnson v. Johnson, 11 S. 
W. 5, 88 Ky. 275. 

64. N.Y.—^In re Wilkins’ Will, 226 
N.T.S. 415, 131 Misc. 188. 

28 C.J. p 1081 note 68. 

65. Ala.—Murphree v. Hanson, 72 
So. 437, 197 Ala. 246, 255. 

28 C.J. p 1081 note 66. 

66. Okl.—Carolina v. Montgomery, 
177 P. 612, 74 Okl. 121. 

28 C.J. p 1081 note 61. 

Termination of guardianship by mar¬ 
riage of female guardian see in¬ 
fra S 43. 

67. Ga.—Sturtevant v. Kobinson, 75 
S.R 1121, 138 Ga. 734. 

28 C.J. p 1081 note 62. 

68. Wis.—In re Tank. 109 N.W. 665, 
129 Wis. 629. 

28 C.J. p 1081 note 68. 

69. Ind.—Ex parte Maxwell, 19 
Ind. 88. 


Mich.—^Palmer v. Oakley, 2 Dougl. 
433, 47 Am.D. 41. 

70l Ind.—Ex parte Maxwell, 19 Ind. 

88 . 

71. Miss.—Prudential Ins. Co. v. 
Gleason, 187 So. 229, 185 Miss. 
243. 

72. Okl.—Coats v. Benton, 194 P. 
198, 80 Okl. 93, 19 Am.R. 1038. 

73. Fla.—^Watland v. Hurley, 183 So. 
255, 133 Fla. 317. 

Ga.—Price v. Matthews, App., 23 S. 
E.2d 535. 

74. Cal.—In re Tetsubumi Tano’s 
Estate, 206 P. 995, 188 Cal. 645. 

N.Y.—In re Weinmann's Guardian¬ 
ship, 33 N.Y.S.2d 586, 178 Misc. 
227, reversed on other grounds 35 
N.Y.S.2d 853, 264 App.Dlv. 899. 
75- Cal.—In re Tetsubumi Yano’s 
Estate, 206 P. 995, 188 CaL 645. 

76. Wash.—In re Fujlmoto’s Guard¬ 
ianship, 226 P. 605, 130 Wash. 188, 
39 A.Li.R. 937. 

77. Cal.—In re Tetsubumi Yano’s 
Estate, 206 P. 995, 188 Cal. 645. 

78. Cal.—In re Tetsubumi Yano’s 
Estate, supra. 

Subsegnent guallfloatloiL 

A statute prohibiting the appoint¬ 
ment of an alien as guardian in cer¬ 
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tain Instances does not prevent anr 
alien, appointed prior to the effective 
date of the statute, from subse¬ 
quently qualifying and filing a bond. 
—Sakural v. Superior Court of Cali¬ 
fornia in and for Los Angeles Coun¬ 
ty, 223 P. 676, 65 Cal.App. 280. 

79. La.—^Dobb v. Massey, 9 Lia.Ann. 
354. 

28 C.J. p 1081 note 70. 

Corpus Juris quoted in upholding- 
right to appoint nonresident as 
gruardlan for incompetent.—In re 
Boutz’ Guardianship, 76 P.2d 164, 
157, 24 Cal.App.2d 644. 

80. Ala.—Martin v. Tally. 72 Ala. 
23. 

Ky.—^Louisville & N. R. Co. v. Pow¬ 
ers, 105 S.W.2d 591, 268 Ky. 491. 

81. Wash.—^Willet v. Warren, 76 P- 
273, 34 Wash. 647. 

28 C.J. p 1081 note 71. 

82. N.Y.—Matter of Taylor, 3 Redf.. 
Surr. 269. 

28 C.J. p 1082 note 73. 

83. N.J.—Caruso v. Caruso, 148 A. 
882, 106 N.J.Eq. 130, reversing Inr. 
re Caruso’s Guardianship, 137 A 
154, 101 N.J.Eq. 216, Caruso v. 
Caruso, 139 A. 812, 101 N.J.Eq. 360, 
141 A. 16, 102 N.J.Eq. 893, and 143^ 
A 771, 108 N.J.Eq. 487. 
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considered invalid where the infant has property 
within the state.84 

A judge of a court having the right of appoint¬ 
ing guardians cannot be appointed a guardian by 
himself or by the other members of the court.86 

b. Parents 

Parents are to be preferred as guardians of their 
children. While, under certain circumstances, their 
preferential right is absolute by virtue of statute, the 
general rule is that the fact of parenthood may be out¬ 
weighed by other considerations. 

It is a rule well established by judicial decisions, 
and in many jurisdictions by express statute, that 
when a guardian is to be appointed by the court, 
the parents are entitled to preference over all other 


persons,86 the father being usually first entitled to 
the appointment, and, in case he is dead, the moth- 
er.87 Under some statutory provisions a parent 
who is not incompetent or unfit, and who has not 
forfeited the right to guardianship by abandonment 
or the like, is entitled to be appointed guardian as a 
matter of right,®8 notwithstanding the court^s opin¬ 
ion that the best interest of the infant with respect 
to its temporal, monetary, or moral welfare would 
be furthered by appointing another.®^ Ordinarily, 
however, the preferential right of a parent to be 
appointed guardian is not absolute,®® and the cir¬ 
cumstance of parenthood will not be allowed to 
outweigh the consideration of the best interests of 
the children,®! so that, if the character or conduct 
of the parents or their manner of life is such as 


S4. Ala.—^Watson v. White, 113 So. 

260, 216 Ala. 396. 

28 C.J. p 1081 note 70 [a]. 

85. N.C.—State v. Lewis, 73 N.C. 

138, 21 Am.R. 461. 

28 C.J. p 1082 note 76. 

88. Cal.—In re Tetsubumi Yano’a 
Estate. 206 P. 995, 188 Cal. 645— 
In re Case’s Guardianship, App,, 
136 P.2d 681—Guardianship of De 
Brath, 64 P.2d 968, 18 Cal.App.2d 
697—In re Arkle’s Estate, 269 P, 
689, 93 CaLApp. 404. 

N-Y.—In re Lagrange, 274 N.T.S. 702, 
153 Misc. 236—In re Thorne’s Es¬ 
tate, 213 N.Y.S. 419, 126 Misc. 96 
—^In re Thorne’s Estate, 206 N.Y.S. 
69, 123 Misc. 621. 

28 C.J. p 1078 note 20. 

Stepfather or stepmother 
Statutes granting preferential 
rights of guardianship to parents 
have been held not to include a step¬ 
father or stepmother.—^Heinemler v. 
Arhtt, 67 S.W. 1038, 1040, 29 Tex.Civ. 
App. 140. 

G-uardlanshlp of person, or estate 

(1) In granting a preferential 
right to a parent, some statutes 
make no distinction between guardi¬ 
anship of the person and guardian¬ 
ship of the estate.—^In re Tetsubumi 
Yano's Estate, 206 P, 996, 188 Cal. 
645. 

(2) In at least one Jurisdiction, 
however, it has been said to be Im¬ 
proper to appoint a parent as guard¬ 
ian of his child's estate.—Senseman’s 
Appeal, 21 Pa. 331, 333—28 C.J. p 
1078 note 19 [a]. 

ITatiiral znatemal Instincts evinced 
by mother’s conduct toward child 
are foundation of right to guardian¬ 
ship. and constitute impelling fact 
in guardianship contest.—In re Mln- 
ada, 298 P. 563, 113 Cal.App. 496. 

In ]bonislaua 

(1) Statutes governing appoint¬ 
ment of tutor Tor minor must not be 
too strictly construed against father. 


—In re Rupp, 132 So. 405, 171 La. 
866 . 

(2) Father is entitled to be ap¬ 
pointed tutor notwithstanding pend¬ 
ency of suit by him against minor 
daughter to reduce certain bequests 
under her grandmother’s will.—In re 
Rupp, supra. 

(3) The mother of a natural child 
may qualify as tutrix if the father 
has not acknowledged the child, or 
has acknowledged him without the 
mother’s concurrence.—^IVheeler v. 
Rodriguez, 126 So. 715, 13 La.App. 
97. 

(4) The surviving mother does not 
forfeit her right of tutorship by re¬ 
marrying.—In re Rhymes' Tutor¬ 
ship, 96 So. 601. 153 La. 639. 

(6) However, it has been held that 
a nonresident mother who has re¬ 
married will not be appointed.—Mat¬ 
ter of Foley, 34 La.Ann. 129. 

(6) Prior to Acts 1924 Nos. 72 and 
196, neither father nor mother could 
qualify as tutor to their children, 
where both were alive, notwithstand¬ 
ing divorce from each other.—^Wald- 
er v. Walder, 106 So. 300, 169 La. 231. 

(7) Other holdings see 28 C.J. p 
1069 note 34 [b]. 

87. Cal.—^In re Mahn's Guardian¬ 
ship, 37 P.2d 478, 2 Cal.App.2d 111. 
28 C.J. p 1078 note 20. 

8a Cal.—In re Green, 221 P. 903, 
192 Cal. 714—^In re Tetsubumi Ya- 
no’s Estate, 206 P. 996, 188 Cal. 
646—In re McCoy’s Guardianship, 
116 P.2d 103. 46 Cal.App.2d 494— 
Hartman v. Moller, 277 P. 876, 99 
CaLApp. 57. 

Appointment of third person nuan- 
thoxlzed 

The general power of the court to 
appoint guardians for minors does 
not authorize the appointment of a 
third person as guardian if the moth¬ 
er is a fit person to have custody of 
the child.—Hancock v. Hancock, 126 
S.W.2d 104, 197 Ark. 863. 

32 


89. Cal.—In re Tetsubumi Yano's 
Estate, 206 P. 995. 188 Cal. 646. 

Idaho.—Schiller v. Douglas, 285 P. 

1021, 48 Idaho 803. 

28 C.J. p 1079 note 23 [b]. 
lilmltatlon. on court’s discretion 
The provisions prescribing that 
the court shall be guided by the best 
interest of the child operate only 
where the court is vested with dis¬ 
cretion and have no application as 
between a parent and a more distant 
relative or stranger.—In re Green, 

! 221 P. 903, 192 Cal. 714. 

90. N.Y.—Petition of Stuart, 20 N.B. 
2d 741, 280 N.Y. 246, reversing 7 
N.Y.S.2d 344, 255 App.Div. 811— 
Application of Brown, 17 N.Y.S.2d 
188. 

28 C.J. p 1076 note 92 [b], [c], p 1079 
note 21. 

Considerations affecting parents' 
right to custody of child see the 
C.J.S. title Parent and Child § 12, 
also 46 C.J. p 1235 note 68-p 1249 
note 76. 

Parent's waiver or loss of right to 
appointment see infra § 19. 

Pelon 

A parent who has been convicted 
of a felony cannot be appointed 
guardian where the statute express¬ 
ly and without limitation makes a 
felon incompetent to be guardian.— 
In re Lagrange, 274 N.Y.S. 702, 153 
Misc. 236. 

91. Fla.—^Watland v. Hurley, 183 So. 
255, 133 Fla. 317. 

N.Y.—Petition of Stuart. 20 N.E.2d 
741, 280 N.Y. 245, reversing 7 N.Y. 
S.2d 344, 255 App.Div. 811—In re 
Bock, 21 N.B.2d 186, 280 N.Y. 340, 
reversing 7 N.Y.S.2d 598, 256 App. 
Div. 862, reargument denied In re 
Breitung’s Guardianship, 9 N.Y.S. 
2d 682, 256 App.Div. 818—In re 
Clarke, 260 N.Y.S. 750, 146 Misc. 
660. 

28 C.J. p 1079 note 23. 

Absence of moral turpitude 
Under some statutes a third per- 
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renders it probable that it will be detrimental to the 
interests of the infants to be in their custody, their 
claims will be denied and some other person ap¬ 
pointed guardian.92 

Even where the preferential right of a parent to 
guardianship is not absolute, it should nevertheless 
be recognized in all cases, unless strong and con¬ 
trolling reasons to the contrary are shown to ex¬ 
ist a strong case of unsuitableness must be made 
out in order to deprive a parent of the guardian¬ 
ship,®^ and facts in this connection which would be 
sufficient to prevent the appointment of a stranger 
are not necessarily sufficient to preclude the appoint¬ 
ment of a parent.®® A parent will not be denied his 
right to guardianship, if he is a suitable person, 
merely to place the child in the hands of one who is 
in more affluent circumstances.®® To deprive a 
parent of his natural right his condition in life, or 
his character and habits, must be shown to be such 
that provision for the child's ordinary comfort and 
contentment cannot be reasonably expected at his 
hands.®*^ It has even been held that a surviving 
mother is entitled to the custody of her child, al¬ 
though she has no means to support and maintain 
it.®® The determining factor is the parent’s fitness 


for guardianship at the time of the hearing of the 
petition,®® and the mere fact that the parent was 
once guilty of misconduct does not, standing alone, 
preclude the appointment of such parent.^ 

As between parents. The right of the father is 
ordinarily superior to that of the mother, see supra 
§ 3, although where the parents are divorced or 
living apart the mother may be preferred as guard¬ 
ian of the person of a female infant.® Where the 
rights of the parents as to custody are made equal 
by statute, the welfare of the child is the control¬ 
ling consideration.® 

An adoptive parent does not, it has been held, ac¬ 
quire the same rights which a natural parent has 
with respect to the guardianship.^ 

c. Relatives 

Relatives, if competent, are entitled to guardianship 
in preference to strangers. Nearer relatives are general¬ 
ly preferred to the more remote, but no distinction Is 
usuaUy made as between paternal and maternal rela¬ 
tives. 

In some jurisdictions, where the parents are dead 
or unsuitable, relatives of the infant, if themselves 
suitable, are entitled to be appointed guardians in 
preference to strangers,® and even where relatives 


sen may be appointed where the 
best interests of the infant so re¬ 
quire notwithstanding the parent has 
not been guilty of moral turpitude or 
other fault.—In re Bock, 21 N.E,2d 
186, 280 N.T. 349, reversing 7 N.Y.S. 
2d 598, 255 App.Div. 862, reargument 
denied In re Breitung’s Guardian¬ 
ship, 9 N.T,S.2d 582, 256 App.Div. 
818_Petition of Stuart, 20 N.E.2d 
741, 280 N.Y. 245, reversing 7 N.Y.S. 
2d 344, 256 App.Div. 811. 

92. Cal.—In re Mahn’s Guardian¬ 
ship, 37 P.2d 478, 2 CarApp.2d 111. 
La.—Gloston v. Industrial Lumber 
Co., App., 159 So. 618. 

28 C.J. p 1079 note 25. 

Loss of right by notoriously bad 
conduct see infra § 19. 
DetermtnatloiL of imfltnesa 

The unfitness of parents, within 
the meaning of a statute permitting 
the appointment of another where 
the parents are unfit, must be de¬ 
termined with respect to their own 
character, temperament, capacity, 
and conduct, and to the welfare of 
the child in connection with its age, 
environment, and affections.—Rich¬ 
ards v. Forrest, 180 N.E. 608, 278 
Mass. 647. 

CfiromnstaiLoes warranting refusal of 
gnardlansZilip to parent 

Court did not abuse its dlsoretion 
in appointing maternal aunt as 
guardian of child on mother's death, 
in preference to father, who had been 
divorced from the mother, where 

39 C.J.S.--3 


court found that he had made no 
material contribution to support of 
child after divorce, and that he had 
failed to pay for medical attendance 
during Illness of child, and that on 
three occasions he denied paternity 
of child.—In re Byran, 232 P. 776, 
48 Nev. 362, 37 A.L.R. 527. 

93. N.Y.—In re Bock, 21 N.B.2d 186, 
280 N.Y. 349, reversing 7 N.Y.S.2d 
698, 265 App.Div. 862, reargument 
denied In re Breitung’s Guardian¬ 
ship, 9 N.Y.S 2d 582, 256 App.Div. 
818. 

28 C.J. p 1079 note 22. 

94. Fla.—^Watland v. Hurley, 183 
So. 255, 133 Fla. 317. 

28 C.J. p 1079 note 26. 

Divorce 

(1) The fact that the father has 
been divorced is not an insuperable 
objection to his appointment.—In 
re Byran, 232 P. 776, 48 Nev. 352, 37 
A.L.R. 627—28 C.J. p 1079 note 26 
i [b]. 

! (2) The fact that a decree of di¬ 

vorce awarded custody of the Infant 
to the mother does not render the 
father ineligible to be appointed 
guardian of the estate, if such ap¬ 
pointment is deezited to be for the 
child’s best interest.—Swindle v. 
Rogers, 66 S.W.2d 630, 188 Ark. 603. 

(3) The facts that a divorce de¬ 
cree awarded the child to the mater- 
I nal grandmother, and that the moth¬ 
er nominated the grandmother as 
guardian, do not prevent the appoint- 

33 


ment of the father as guardian aft¬ 
er the death of the mother.—In re, 
Arkle’s Estate, 269 P. 689, 93 Cal. 
App. 404. 

95. Ky.—^Davis v. Davis, 172 S.W. 
6G5, 162 Ky. 316. 

96. S.C.—Ex parte Davidge, 51 S.E. 
269, 72 S.C. 16, 18. 

28 C.J. p 1079 note 28. 

97. Idaho.—^In re Crocheron, 101 P. 
741, 16 Idaho 441, 33 L.R.A.,N.S., 
868 . 

S.C.—Ex parte Davidge, 61 S.E. 269, 
72 S.C. 16. 

98. Wis.—Ramsey v. Ramsey, 20 
Wls. 507. 

99. Cal.—In re Green, 221 P. 903, 
192 Cal. 714—In re Case’s Guard¬ 
ianship, App., 136 P.2d 681—In re 
McCoy’s Guardianship, 116 P.2d 
103, 46 Cal.App.2d 494. 

Nev.—In re Byran, 232 P. 776, 48 
Nev. 362, 37 A.L.R. 627. 

L Nev.—In re Byran, supra. 

28 C.J. p 1079 note 26 [e]. 

2. Cak—^In re Austerhaudt, Myr. 
Prob. p 18. 

3. Cal.—^In re PinnelTs Guardian¬ 
ship, 193 P. 574, 184 Cal. 270. 

4k La.—In re Brown, 44 So. 919, 120 
La. 60. 

28 C.J. p 1080 note 40—1 C.J. p 1895 
note 68 [a] (2), (3), p 1397 note 
95 [d]. 

5. Miss.—Conner v. Polk, 133 So. 

604, 161 Miss. 24. 

28 aJ. P 1080 note 41. 
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§ 18 

have no preferential right by statute it is generally 
considered to the best interest of infants that they 
be under the custody and control of relatives, so 
that, other things being equal or nearly so, a rela¬ 
tive will be selected for the trust in preference to 
a stranger.® However, mere relationship to the in¬ 
fant gives no right to appointment as guardian such 
as the parents, if living, would have,*^ and the in¬ 
terest of the infant is a consideration paramount to 
any considerations of relationship.® 

As between different relativeSj the nearer have 
been preferred to the more remote,® although near¬ 
ness of relationship is not controlling,^® and the 
court has a very great latitude of choice.!^ An ob¬ 
jection which might be insufficient to defeat the 
rights of a parent may have controlling weight in 
making a selection as between relatives:^® 

Paternal and maternal relatives. While it has 
been held that the rights of relatives on the pa¬ 
ternal side are superior to those of maternal rela¬ 
tives,i® relatives on either side generally stand on 
an equality without any right of preference,!^ and 
the appointment of a relative from one or the other 
side depends on the facts and circumstances of the 
particular case.!® It is considered proper to appoint 
both a paternal relative and a maternal relative 
as coguardians where it appears that they are equal¬ 
ly interested in the infant’s welfare and in a posi¬ 
tion to provide for his needs and training,!® in 
appointing a guardian of the property of the infant 
consideration may be given to the source of the in¬ 


fant’s estate as derived from his paternal or ma¬ 
ternal side,!*^ but a paternal relative is not neces¬ 
sarily to be preferred because all the estate of the 
infant came to him by descent from his father.!® 

d. Executors, Administrators^ and Trustees 

The possibility of a conflict of interest may bar the 
appointment of an executor, administrator, or trustee as 
guardian of an infant beneficially interested in the estate 
held by the representative. 

As shown in Executors and Administrators § 142, 
an executor or administrator is not, as such, the 
guardian of decedent’s minor children. General 
considerations of expediency, as well as the rule 
with respect to conflicting interests, militate against 
the appointment of an executor, administrator, or 
trustee as guardian of an infant who is beneficially 
interested in the estate under his charge,!® and in 
some jurisdictions such an appointment is forbidden 
by statute,2® particularly if one of the parents sur¬ 
vives.®! It has been held, however, that, where the 
executor is also appointed testamentary trustee for 
the infant in addition to being executor, there is 
no objection to his appointment as guardian;®® and 
that, where a person applying to be appointed guard¬ 
ian of an infant is already the trustee of such infant 
for the purpose of expending the income of the 
estate for his support and education, it is a circum¬ 
stance in favor of his appointment as such guard¬ 
ian.®® The husband of the widow and administra¬ 
trix may be appointed guardian of his stepchild aft¬ 
er the estate has been entirely settled.®* It has 
been held that where the father of a minor is dead. 


6. Ark.—^McLain v. Short, 224 S.W. 
428, 144 Ark. 600. 

28 C.J. p 1080 note 45. 

7. Ky.—Simmons v. Simmons, 215 
S.W. 86, 185 Ky. 449. 

28 C.J. p 1080 note 42, 

Zfl'ecesslty of showlnff partloTilar de- 
flclexLciea 

To defeat the preferential right of 
relatives to be appointed guardian 
before strangers, it is not necessary 
to prove the relatives to be deficient 
In habits, temper, morality, sobriety, 
or sense.—Chalker v. Thornton, 122 
S.E. 244, 31 Ga.App. 791. 

8. N.Y.—Matter of Curtin, 168 N.T. 
S. 131. 93 Mlsc. 394. 

9. Ark.—^McLain v. Short, 224 S.W. 
428, 144 Ark. 600. 

28 C.J. p 1080 note 46—40 CJ. p 1290 
note 35 [a]. 

10. N.T.—In re Newman's Guardi¬ 
anship, 255 N.Y.S. 777, 142 Mlsc. 
617. 

11. N.T.—Matter of Burt, 162 N.T. 
S. 1078. 167 App.Div. 620. 

IS. N.J.—Albert v. Perry, 14 N.J.Eq. 
540. 


13. Pa.—Mlntzer’s Estate, 2 Pa.Dist. 1 

684, 13 Pa.Co. 465. j 

28 C.J. p 1080 note 49. 

14. Iowa.—^In re Reimenschneider, 
164 N.W. 736. 

28 C.J. p 1080 note 50. 

15. lEatemal aunt caring for Infant 
after parents’ death and best able 
to render assistance needed by infant 
should be appointed guardian in pref¬ 
erence to paternal uncle.—In re Bish¬ 
op's Guardianship, 244 N.Y.S. 614, 
137 Misc. 496. 

16. N.Y.—In re Krayem, 32 N.T.S.2d 
70, 177 Misc. 842. 

17. Estate derived from paternal 
relatives 

Where the Infant's estate came to 
him through his paternal relatives it 
was considered proper to appoint as 
guardians of the property persons 
identified with that side of the fam¬ 
ily.—In re Thome’s Estate, 213 N.T. 
S. 419, 126 Mlsc. 96. 

18. N.J.—^Albert v. Perry, 14 N.J.Eq. 
540. 

N.Y.—^Underhill v. Dennis, 9 Paige 

202 . - 
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19. Md.—Sudler v. Sudler, 88 A. 26. 
121 Md. 46, 49 L..R.A..N.S., 860. 
Ann.Cas.l913E 1191. 

28 C.J. p 1081 note 63. 

20. Pa.—In re McTague's Estate, IS 
A.2d 682, 144 Pa.Super. 30. 

28 C.J. p 1081 note 64. 

21. Ohio.—Meyer v. Karp, 26 Ohio 
N.P..N.S.. 192. 

22. Pa.—^Westcott's Estate, 2 Wkly. 
N.C. 652. 

23. N.Y.—Bennett v. Byrne, 2 Barb. 
Ch. 216. 

28 G.J. p 1081 note 56. 

Minor as ezclnaive beneficiary of 
trust 

A statute giving preference in the 
appointment of a guardian to one 
who already stands in the position of 
a trustee of a fund to be applied to 
the minor's support has been held 
applicable only where the trust is for 
the minor’s exclusive benefit.—In re 
Howard’s Guardianship, Cal., 24 P.2d 
482. 

24. Pa.—Stewart’s Case, 1 Browne 
288. 
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the court may appoint the public administrator as 
guardian independent of any statute.25 

§ 19- -Waiver or Loss of Right to Ap¬ 

pointment 

A parent or other person having a preferred right to 
guardianship may lose such right by his acts or omis¬ 
sions, as, for example, by abandoning the child, con¬ 
senting to another's adoption of the child, or failing to 
appear and qualify. 

A parent or other person having a prior right to 
be appointed guardian may forfeit or waive such 
right,26 as, for example, by procuring or consent¬ 
ing to the appointment of another,27 or, under some 
statutes, by notoriously bad conduct,28 or by know¬ 
ingly and willfully abandoning the child, or, having 
the ability to do so, failing to maintain it.29 Where 
the statutes deprive a parent of the right to guard¬ 
ianship only where he is incompetent or unsuitable, 
the father’s failure to contribute to the support of 
the child does not, standing alone, preclude his ap¬ 
pointment, for such failure is not the same as in¬ 
competency and does not, of itself, require a con¬ 
clusion of incompetency ;30 but such failure may 
be considered in deteraiining his competency.21 A 


§ 20 

parent who consents to the adoption of his child by 
another person may lose his rights with respect to 
the child’s guardianship.22 Failure of the parents 
to appear and qualify after proper service of notice 
authorizes the appointment of a stranger.23 Where 
one has been removed from guardianship in one 
jurisdiction, he is disqualified from appointment in 
any other jurisdiction as guardian for the same 
ward.24 

§ 20. Proceedings for Judicial Appointment 

A guardian may be appointed In Judicial proceedings 
which may be transferred or consolidated under prin¬ 
ciples of general application. 

In the absence of a statutory prohibition a guard¬ 
ian may be appointed for two or more minors in the 
same cause.26 In a proper case the court may con¬ 
solidate several guardianships.^® Pursuant to stat¬ 
utory authority, a county court may transfer a 
guardianship to another county, but the court may 
revoke its order of transfer where no action or 
steps have been taken toward such transfer other 
than the entry of the order.®*^ 

Before exercising the power to appoint a guard¬ 
ian of property within the state belonging to a non- 


26. Mo.—state v. Holman, 67 S.W. 
747, 93 Mo.App. 611. 

26. Iowa.—In re Lancey’s Guardian¬ 
ship, 2 N.W.2d 787. 

Waiver held not shown 

Mass.—Richards v. Forrest, 180 N.E. 

608, 278 Mass. 547. 

Permanency of forfeiture 

Where a statute sets forth circum¬ 
stances under which a parent shall 
forfeit the right to guardianship, 
and sets forth other circumstances 
under which he forfeits such right 
“forever,” there is an indication that 
the forfeiture in the former case 
shall not be permanent.—In re Mc¬ 
Coy’s Guardianship, 116 P.2d 103, 46 
Cal.App.2d 494. 

Withdrawal of waiver 

Where parents filed a written waiv¬ 
er of their right to be appointed 
guardian of a minor and on the day 
assigned for the appointment tele¬ 
graphed a withdrawal of the waiver, 
it was held that the court could ap¬ 
point another guardian notwithstand¬ 
ing such telegraphic notice.—Crosbie 
V. Brewer, 158 P. 388, 67 Okl. 16. 

27. Tex.—Thomas v. Pure Oil Co., 
Civ.App., 297 S.W. 776. 

28 C.J. p 1082 note 76. 

Appointment of parent notwithstand¬ 
ing agreement 

An agreement between parents 
that, on the death of either, a des¬ 
ignated individual should have cus¬ 
tody of the child does not prevent 


the appointment of a parent as 
guardian, since th£ stipulation as to 
the custody of the child is subject 
to the control of the court.—In re 
Arkle’s Estate, 269 P. 689, 93 Cal. 
App. 404. 

28. La.—Succession of Slmkln, 113 
So. 825, 164 La. 223. 

28 C.J. p 1077 note 7—40 C.J. p 1297 
note 10. 

29. Cal.—In re Principal’s Guardian¬ 
ship. 282 P. 26, 101 CaLApp. 669. 

La.—Succession of Simkin, 113 So. 
825, 164 La. 223. 

Tex.—Legler v. Legler, Civ.App., 37 
S,W.2d 284, 286, citing Corpus Ju¬ 
ris. 

28 C.J. p 1079 note 31. 

Abandonment not shown 
Where custody of the infant has 
been given to the mother pursuant 
to a separation agreement, and the 
mother and child had no financial 
difficulties, the father could not be 
charged with abandonment.—In re 
Clarke, 260 N.Y.S. 750, 145 Mlsc. 660. 

30. Cal.—In re McCoy’s Guardian¬ 
ship, 116 P.2d 103, 46 Cal.App.2d 
494. 

Nev.—In re Byran, 232 P. 776, 48 
Nev. 362, 87 A.L.R. 627. 

31. Cal.—In re McCoy’s Guardian¬ 
ship, 116 P.2d 103, 46 Cal.App.2d 
494. 

Nev.—In re Byran, 232 P. 776, 48 
Nev. 362, 37 A.L.R. 627. 
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32. La.—^Haley’s Succession, 22 So. 
261, 49 La.Ann. 709. 

28 C.J. p 1080 note 39. 

33. Md.—Redman v. Chance, 32 Md. 
42. 

Mo.—Nute V. Pry, 126 S.W.2d 841, 
344 Mo. 163, 113 A.L.R. 673. 

Notice to parents see infra § 23. 
Pailare to obey conxt’s mandate 
Where a parent entitled to appoint¬ 
ment neglects to obey the mandate 
of the court to appear and qualify as 
guardian, the court will presume that 
such parent has waived his right of 
preferment and the appointment of 
another guardian will be proper and 
legal.—Lefever v. Lefever, 6 Md. 472. 

34. Ill.—Pease v. Roberts, 16 Ill. 
App. 634. 

35. Okl.—^Harrison v. Orwig, 299 P. 
143, 149 Okl. 64. 

36. Consolidation held proper 
Where A is the guardian of B, a 

minor, and C is the guardian of D, 
a minor, in the same cause, and C is 
guardian of E and F, minors, in an¬ 
other cause in the same court, and 

D, E, and F are the children of C 
and own interests in the same land 
and the estates are substantially the 
same, the county court may legally 
consolidate the guardianships of B, 

E, and F without notice to A, and the 
rights of B are not prejudiced there¬ 
by.—^Harrison v. Orwig, 299 P. 143, 
149 Okl. 64. 

37. Okl.—Manuel v. Kidd, 258 P. 732, 
126 OkL 71. 
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resident minor, tlie court must first determine the 
status of such person. ^8 

§ 21. - Nature and Form of Proceedings 

SL In general 

b. In statutory tribunals 

c. Term, vacation, or chambers appoint¬ 

ment 

a. In Q-eneral 

The appointment of a guardian fs a Judicial act. In 
appointing a guardian a court of chancery Is not restrict¬ 
ed to any particular form of proceeding. 

The appointment of a guardian is a judicial act 
made with a view to the qualification of the per¬ 
son appointed, on the determination of the court 
that the interest and welfare of the ward will be 
promoted thereby.®® 

In chancery. While a proceeding in chancery for 
the appointment of a guardian is rare, nevertheless 
it has its important features, not only because the 
jurisdiction of chancery in this regard is concurrent 
with the statutory tribunals in most of the states, 
but because, in the absence of statutory regulations 
concerning any matter of procedure relative to the 
appointment of guardians, resort must be had to 
the practice in chancery from which our probate 
jurisdiction in this class of cases is derived.'*® In 
the selection of a guardian a court of chancery is 
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not restricted to any particular form of proceed- 
ing.'*l 

b. In Statutory Tribunals 

A statutory proceeding for the appointment of a 
guardian Is a special proceeding which must be conduct¬ 
ed in accordance with the regulations imposed. 

In most jurisdictions there are statutory tribunals 
with special jurisdiction over the appointment of 
guardians for minors, see supra § 8, and special 
statutory provisions regulate the proceedings nec¬ 
essary to be taken both before and after appoint¬ 
ment.'*® The proceedings must be conducted in ac¬ 
cordance with the statutory regulations.**® 

A statutory proceeding for the appointment of 
a guardian is a special proceeding.** It is not an 
adversary proceedmg,*^ or a civil action,*® or a 
“chancery case,”**^ or a suit or proceeding at law 
or in chancery.*® 

c. Term, Vacation, or Chambers Appointmerit 

Guardians are usually appointed at a regular term cf 
court, although under some statutes provisional appoini- 
ments in vacation are authorized. 

Ordinarily, and sometimes by reason of express 
statutory provision, the appointment of a guardian 
should be made by the court at a regular term^® 
or a term specially called,®® and an appointment by 
the court at any other time,®^ or by the judge or 
clerk thereof in vacation or in chambers,®® is of no 
effect. 
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sa Tex.—Redmon v. Leach, Civ. 
App., 130 S.W.2d 873, error dis¬ 
missed, judgrment correct. 

39. Iowa.—Burger v. Frakes, 23 N. 
W, 746, 26 N.W. 735, 67 Iowa 460. 

40. Mich.—Tail v. Hosmer, 14 Mich. 
249. 

Jurisdiction of chancery to appoint 
guardians see supra S 8. 

41. Ill.—Cowls V. Cowls, 8 IlL 436, 
44 Ani.D. 708. 

Reference or hearing In open court, 
etc. 

The matter may either be referred 
to a master to inquire and report as 
to who will be a fit person, or the 
facts may be inquired of in open 
court, or the court may determine 
the matter from its own knowledge 
alone.—Cowls v. Cowls, 8 Ill. 435, 44 
Am.D. 708—28 C.J. p 1082 note 85. 

42. Ill.—People V. Johnson, 146 Ill. 
App. 446. 

Tex.—Threatt v. Johnson, Civ.App., 
166 S.W. 1137. 

28 C.J. p 1082 note 88. 

4a Cal.—Clark v. Los Angeles Su- 
per.Ct. 128 P. 1018, 20 Cal.App. 305. 
N.J.—^Dorsa v. Public Service Co-or¬ 
dinated Transport, 162 A 863, 9 N. 
J.Mlsc. 28. 


Okl.—Mullin v, Hawkins, 222 P. 697, 
97 Okl. 30. 

Wash.—^In re Teeters, 21 P.2d 1032, 
173 Wash. 138. 

Bank as tutor 

A bank which acted as a minor’s 
tutor and was apparently recognized 
as such by court did not acquire 
status of tutor without being ap¬ 
pointed or qualifying as such, since 
that status is the creation of law 
and can be conferred only by a court 
of competent jurisdiction on compli¬ 
ance with requirements of the law.— 
In re Webster’s Tutorship, 177 So. 
688, 188 La. 623. 

4t Cal.—Clark v. Los Angeles Su¬ 
per. Ct.. 128 P. 1018, 20 Cal.App. 
305. 

Iowa.—Lawrence v. Thomas, 61 N.W. 
11, 84 Iowa 362. 

Neb.—^Hall v. Hall, 239 N.W, 825, 
122 Neb. 228. 

Ohio.—In re Guardianship of Moyer, 
40 N.E.2d 696, 68 Ohio App. 319. 
Wis.—In re Welch, 84 N.W. 660, 108 
Wis. 387. 

45. Iowa.—^HufCmfiwi v. Beamer, 197 
N.W. 476, 198 Iowa 1113. 

Neb.—^Hall v. Hall, 239 N.W. 826, 
122 Neb. 228. 


Tex.—McKinley v. Salter, Civ.App., 
136 S.W.2d 615, error dismissed, 
judgment correct, appeal dismissed 
61 S.Ct. 734, 312 U.S. 659, 85 L.Ed. 
1106. 

48. Iowa.—Lawrence v. Thomas, 51 
N.W. 11, 84 Iowa 362. 

Neb.—Hall v. Hall, 239 N.W. 826, 830, 
122 Neb. 228, citing Corpus Juris. 

47. Ohio.—In re Guardianship of 
Moyer, 40 N.E.2d 695, 68 Ohio App. 
319. 

48. Ill.—Mahan v. Trautvetter, 137 
N.B. 230, 306 Ill. 395, affirming 224 
Ill.App. 99—People v. Johnson, 146 
IlLApp. 446. 

49. Ga.—Campbell v. Atlanta Coach 
Co., 200 S.E. 203, 58 Ga.App. 824, 
transferred, see 196 S.E. 769, 186 
Ga. 77. 

28 C.J. p 1082 note 90, p 1082 note 04 
[a] (2). 

5a Ky.—Collins v. Slaughter, 1 Ky. 
L. 261. 

28 C.J. p 1082 note 91. 

51. Ark.—Shumard v. Phillips, 13 S. 
W. 610, 53 Ark. 37. 

52. Ga.—Bell v. Love, 72 Ga. 126. 
Pa.—In re Carter, 99 A 58, 264 Pa. 

618. 
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In some states, however, the statutes give the 
clerk53 or judge of the courts^ authority to make 
provisional appointments during vacation, subject 
to confirmation or rejection by the court at the next 
regular term. 

§ 22. -Who May Institute, and Parties 

The persons designated by statute may apply for the 
appointment of a guardian for an infant. General rules 
as to parties control where applicable. 

The person or persons designated by statute, such 
as a relative of the infant or a person interested 
in his welfare, may apply for the appointment of 
a guardian.®^ Further, it has been held that any 
person who is competent to be appointed guardian 
may petition for appointment.®® On the death of 
the mother the putative father of a bastard minor 
may petition for the appointment of a guardian.®*^ 
On the other hand, a person without any interest 
recognized by law has no right to apply for the 
appointment of a guardian.®® 

Parties. General rules relating to parties ordi¬ 
narily apply in proceedings for the appointment of 

Performance of Judicial functions by 
clerk generally see Clerks of 
Courts §§ 34-37. 

Power of Judge at chambers or in 
vacation generally see the C.J.S. 
title Judges § 48, also 33 C.J. p 
964 note 66 et seq. 

Vacation and proceedings therein 
generally see Courts § 167. 

In I^oulBlana order appointing tu¬ 
tors may be signed in chambers, as 
it la not a definitive Judgment.—Cole 
V. Richmond, 100 So. 419, 156 La. 262. 

53. Ark.—Shumard v. Phillips, 13 S. 

W. 510, 53 Ark. 37. 

moian Territory 

(1) A vacation appointment of 
guardian of minor by United States 
district court before statehood was 
legally made under Mansfield Dig. 9 
3462, of the laws of Arkansas ap¬ 
plicable to Indian Territory.—Starks 
V. Joines, 223 P. 882, 101 Okl. 51— 

Foreman v. Chapman, 219 P. 692, 95 
Okl. 132. 

(2) Only guardian of person and 
not curator of estate may be appoint¬ 
ed by clerk in vacation under Indian 
Territory statute, Mansfield Dig. 9 
3462.—Moore v. Fannin. 104 S.W. 842, 

7 Ind.T. 680. 

54. Mo.—Garrison v. Lyle, 38 Mo. 

App. 558. 

Tex.—Burton v. McGuire, Com.App., 

41 S.W.2d 238, affirming. Civ.App., 

3 S.W.2d 576—Threatt v. Johnson, 

Civ.App., 156 S.W. 1137. 

Oonfirmation of appointment 

Where, on November 7, 1922, ap¬ 
plication was made for appointment 
of temporary guardian, November 11 


a guardian for an infant.®® Where there are per¬ 
sons who are entitled to appointment in priority to 
the petitioner, such persons should be made par- 
lies to the proceedings,®® and it has been held that 
the next of kin have the right to come in and make 
themselves parties.®^ Indeed it has been held that 
it is the duty of the relatives of the minor to op¬ 
pose an illegal appointment.®^ 

§ 23. -Notice or Process 

a. In general 

b. To infant 

c. To parents 

d. To relatives and custodians 

e. Mode, form, and sufficiency 

a. In General 

Where required by statute, notice must be given 
of an application for the appointment of a guardian for 
an infant. 

Unless some provision for notice is made by 
statute, proceedings for the appointment of a guard¬ 
ian for an infant are ex parte, and ordinarily no 
notice to anyone is required,®® and in some juris- 

57. Pa.—Pote*s Appeal, 106 Pa. 674. 
61 Am.R. 640. 

58. N.H.—Leonard v. Fahey, 176 A. 
850, 87 N.H. 170. 

Mother cannot confer right on per¬ 
son without interest by signing such 
person’s petition.—Leonard v. Fahey, 
supreu 

59. ‘‘Grandparent, uncles and aunts 

have such a natural Interest not only 
in the conservation of the estate of 
the child but also in her proper care 
and custody that the law recognizes 
them as not only proper parties but 
necessary parties to a proceeding for 
the appointment of a guardian.”— 
McMahan v. Trautvetter, 224 IlLApp. 
99, 104, affirmed 137 N.B, 230, 305 Ilk 
395. 

Intervention 

Husband contesting wife’s will 
which gave wife’s property in trust 
for minor daughters or survivor 
thereby assumed position antagonis¬ 
tic to minors and was not entitled to 
displace infant daughter’s uncle as 
guardian by intervening in guardian¬ 
ship proceeding.—In re Clarke, 260 
N.Y.S. 760, 145 Misc. 660. 

ea Ark.—Bowles v. Dixon. 32 Ark. 
92. 

28 C.J. p 1083 note 1. 

61. Mich.—TafC v. Hosmer, 14 Mich. 
249. 

62. La.—Winn’s Succession, 3 Rob. 
303. 

63. Alaska.—In re Young’s Estate, 9 
Alaska 168, 166, quoting Corpus Ju- 

Xlfl. 


bond was executed reciting prior ap¬ 
pointment of temporary guardian, 
who on that day took oath, but on 
November 20 a formal order of ap¬ 
pointment was entered in regular 
session, the record showed an ap¬ 
pointment by Judge in vacation and 
ratification of appointment by court 
in regular session so that the ap¬ 
pointment of temporary guardian 
was valid.—Carroll v. McLeod, 130 S. 
W.2d 277, 183 Tex. 671, affirming Mc¬ 
Leod V. Carroll, 109 S.W.2d 316. 

55. N.Y.—Matter of Van Vranken, 3 
N.Y.S. 446, 60 Hun 607. 

Okl.—In re Pitman’s Estate, 238 P. 
420, 107 Okl. 112—In re Pitman’s 
Guardianship, 238 P. 417, 107 Okl. I 
108. ! 
28 C.J. p 1083 note 95. 

Application by infant 

(1) Where authorized by statute, 
a minor of the age of fourteen may 
petition for the appointment of a 
guardian.—Dutton v. Dutton, 8 How. 
Pr., N.Y., 99. 

(2) Under Surrogate's Ct. Act 9 
175, petition for appointment of 
guardian of Infant over fourteen 
years of age must be made by In¬ 
fant, except where he is of unsound 
mind or refuses to make the petition. 
—Petition of Stuart, 20 N.E.2d 741, 
280 N.Y. 246, reversing 7 N.Y.S.2d 
344, 266 App.Div. 811. 

Daughter on reaching age of eight¬ 
een was entitled to petition for her 
own guardian.—^Wallace v. Kerr, 108 
P.2d 764, 42 Cal.App.2d 182. 

56. Cal.—In re Allen, 124 P. 237» 162 
Cal. 625. 
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dictions statutes authorize the appointment of a 
temporary guardian with or without notice.®^ 

Notice must be given where the statute so di¬ 
rects,but where the statute designates the per¬ 
sons to whom notice must be given it has been held 
that it is not necessary to give notice to any other 
persons.®® Some statutes require notice to be giv¬ 
en to those who are interested®*^ and the giving of 
such notice is jurisdictional,®® even though the stat¬ 
ute only provides such notice to be given as the 
judge shall direct.®® It is required by other stat¬ 
utes that after the appointment of a temporary 
guardian notice to all persons interested in the wel¬ 
fare of the minor must issue before a permanent 
appointment may be made;*^® the issuance of such 
notice is mandatory and requisite to the exercise of 
jurisdiction to make the appointment of a perma¬ 
nent guardian,although the failure to give no¬ 
tice is not fatal where all the persons interested 
have agreed to the appointment of the permanent 
guardian.*^® 

Notice to master, A master has no such legal in¬ 
terest in the appointment of a guardian for his ap¬ 
prentice as to entitle him, in the absence of stat¬ 
ute, to notice of such proceedings.*^® 


b. To Infant 

Notice of an application for the appointment of a 
guardian for an infant need not in the absence of statu¬ 
tory requirement be given to the infant where he is un¬ 
der the age of fourteen years. 

Independent of statute, notice of a proceeding to 
appoint a guardian for an infant under fourteen 
years of age is not required to be served on the in¬ 
fant himself, for the reason that no right of the in¬ 
fant is violated by such a proceeding.'^^ 

Where the statute gives to an infant over four¬ 
teen years of age the right to select his own guard¬ 
ian, or where the statute expressly requires that the 
minor be notified, the appointment of a guardian for 
such infant without notice to him ordinarily is 
void,7® and an ex parte application, representing 
that the minor is not fourteen, will not confer ju¬ 
risdiction to appoint without citation, if the minor 
is over that age.*^® However, an order appointing 
a guardian for a minor above the age of fourteen 
years may be valid in certain cases notwithstanding 
he is not notified,'^^ as where he is of unsound 
mind,*^® or he has waived notice*^® or has requested, 
or consented to, the appointment of the guardian se¬ 
lected.®® 


Okl.—^Roas V. Groom. 217 P. 480, 90 
OW. 270. 

28 C.J. p 1083 note 5. 

Due process of law see Constitution¬ 
al Law S 619 c. 

Notice to parents without express 
statutory provision see Infra sub¬ 
division c of this section. 
Applicant named testamentary guard¬ 
ian ■ 

(1) In appointing person as guard¬ 
ian of minor who has already been 
appointed as testamentary guardian 
by minor's father under Civ.Code 
1910 § 3033, citation which Is ordi¬ 
narily required, is not necessary.— 
New Tork Life Ins. Co. v. Gilmore, 
157 S.HL 188, 171 Ga. 894, reversing 
149 S.m 799, 40 Ga.App. 431. and 
conformed to 159 S.B. 288. 43 Ga. 
App. 442. 

(2) Civ.Code 1910 § 3033, construed 
to permit appointment of testamen¬ 
tary guardian as general guardian 
without issuance of citation is not 
unconstitutional.—Gilmore v. Mutual 
Ben. Life Ins. Co.. 175 S.K 681, 179 
Ga. 267. 

64. Strict ooUBtruction 

Gen.L.Mass., Ter.Ed., c 201 § 14, 
authorizing appointment of tempo¬ 
rary guardian with or without notice 
should be held to be strlctlssiml ju¬ 
ris.—In re Hanrahan’s Will, 194 A. 
471, 109 Vt 108. 

86. Ga.—Campbell v. Atlanta Coach 
Co.. 200 S.E. 203. 58 Ga.App. 824, 
transferred, see 196 S.E. 769, 186 
Ga. 77—^New York Life Ins. Co. v. 


Gilmore, 149 S.E. 799, 40 Ga.App. 
431, reversed on other grounds 157 
S.E. 188. 171 Ga. 894, conformed to 
159 S.R 288, 43 Ga.App. 442. 

66. Cal.—In re Morehouse, 169 P. 
365, 176 Gal. 634. 

67. Minn.—Davis v. Hudson. 11 N. 
W. 136, 29 Minn. 27. 

Okl.—Ross V. Breene, 211 P. 417, 
88 Okl. 37. 

Tex.—Pannell v. Box, Civ.App., 78 
S.W.2d 209, error refused—Reece 

V. Pure Oil Co., Civ.App., 48 S.W. 
2d 440, reversed on other grounds 
Pure Oil Co. v. Reece, 78 S.W. 2d 
932, 124 Tex. 476. 

Wash.—In re Teeters, 21 P.2d 1032, 
173 Wash. 138. 

28 C.J. p 1083 note 6. 

68. Okl.—Ross v. Breene, 211 P. 417, 
88 Okl. 37. 

28 C.J. p 1083 note 8. 

69. Minn.—Davis v. Hudson, 11 N. 

W. 136, 29 Minn. 27. 

Okl.—Ross V. Breene, 211 P. 417, 88 
Okl. 37. 

70- Tex.—Wilkinson v. Owens, Civ. 
App., 72 S.W.2d 330. 

71. Tex.—^Wilkinson v. Owens, supra 
—^Hannon v. Henson, Clv.App., 7 
S.W.2d 613, affirmed, Com.App., 15 
S.W.2d 679. 

Appearance in court does not dis¬ 
pense with the necessity of the cita¬ 
tion.—Threatt v. Johnson, Tex.Civ. 
App., 156 S.W. 1137. 

72. Tex.—^Wilkinson v. Owens, Civ. 
App., 72 S.W.2d 330. 
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73. N.H.—Wright v. Delano, 62 N.H. 
252. 

74. Alaska.—In re Young’s Estate, 9 
Alaska 158. 

Ark.—Swindle v. Rogers, 66 S.W.2d 
630, 188 Ark. 503. 

28 C.J. p 1083 note 10. 

75. Okl.—Coker v. Moore, 249 P. 694, 

121 Okl. 219—Mullin v. Hawkins, 
222 P. 697. 97 Okl. 30. 

Wash.—In re Teeters, 21 P.2d 1032, 
173 Wash. 138. 

28 C.J. p 1083 note 12. 

76. Mich.—Palmer v. Oakley, 2 
Dougl. 433, 47 Am.D. 41. 

77. Okl.—Powers v. Brown, 262 P. 
27, 122 Okl. 40. 

78. Tex.—Pure Oil Co. v. Clark, Civ. 
App., 37 S.W.2d 1088, error dis¬ 
missed Clark V. Pure Oil Co., Com. 
App., 56 S.W.2d 855—Pure Oil Co. 
V. Clark, Clv.App., 37 S.W.2d 1083, 
affirmed, Clark v. Pure Oil Co., Com. 
App.. 56 S.W. 2d 852. 

Notice of proceedings for appoint¬ 
ment of guardian for Insane person 
see the C.J.S. title Insane Persons 
§ 40, also 32 C.J. p 656 note 89 et 
seq. 

79. U.S.—Clinton v. Twin State Oil 
Co., D.C.Okl., 34 F.2d 948. 

Okl.—Powers v. Brown, 252 P. 27, 

122 Okl. 40. 

Tex.—^Wilkinson v. Owens, Clv.App., 
72 S.W.2d 330. 

80. Okl.—Powers v. Brown, 262 P. 
27, 122 Okl. 40. 

Tex.—^Wilkinson v. Owens, Clv.App., 
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c. To Faxents 

Notice of an application for the appointment of a 
guardian usually must be given to the parents of the 
Infant. 

It is usually required that notice of an application 
for the appointment of a guardian shall be given to 
the parents of the infant for example, statutes 
sometimes require that in all cases notice must be 
given to the parents or proof made to the court 
that their addresses are unknown, or that for other 
reason notice cannot be given.82 Even in the ab¬ 
sence of an express provision in the statute requir¬ 
ing notice it has been held that notice shall be given 
to the parents,S3 although it has also been held that 
notice to the father is unnecessary where the ap¬ 
plication is for appointment of a guardian of the 
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estate only.s^ 

Notice to the parents has been regarded as juris¬ 
dictional,35 although it has been held that it may 
be waived,36 and failure to notify a parent is im¬ 
material where he has voluntarily appeared.37 

Insane parent. It has been held that notice to 
an insane parent of an application for the appoint¬ 
ment of a guardian for his infant is not necessary 
in the absence of a statutory requirement.38 

Application hy parent. Where a parent petitions 
for the appointment of a guardian, notice to the pe¬ 
titioner is unnecessary.®® 

On application of one parent notice must be giv¬ 
en to the other parent where the statute expressly so 
provides,®® although in the absence of statute no- 
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72 S.W.2d 330—Thomas v. Pure Oil 
Co., Civ.App., 297 S.W. 776. 

Ward not participating 

Appointment of guardian without 
Issuance of statutory notice was in¬ 
valid as to ward not participating 
in appointment and not of age at 
which she could have made selection 
of guardian, she not being bound by 
brother’s consent to appointment.— 
Wilkinson v. Owens, Tex.Civ.App., 72 
S.W.2d 330. 

Filing consent 

Under a statute providing that “if 
the petition be accompanied by the 
written consent of a minor of the 
age of fourteen years or upward con¬ 
senting to the appointment of the 
guardian asked for . . . then the 

court may, upon presentation of such 
petition and without notice of the 
hearing thereof, appoint such guard¬ 
ian,” the written consent of the 
minor accompanying the petition 
must be filed since the petition it¬ 
self must be filed.—In re Teeters, 21 
P.2d 1032, 173 Wash. 138. 

81. N.Y.—In re Thorne’s Estate, 206 
N.Y.S. 69, 123 Misc. 621. 

Ohio.—In re Guardianship of Moy¬ 
er, 40 N.E.2d 695, 68 Ohio App. 319. 
Pa.—Rundle v. Meyers, 3 A.2d 172, 
133 Pa.Super. 433. 

Tex.—Thomason v. McGeorge, Com. 
App., 285 S.W. 285, affirming Mc¬ 
George V. Thomason, Civ.App., 275 
S.W. 683. 

Vt.—Bioni v. Haselton, 134 A. 606, 99 
Vt 463. 

28 C.J. p 1083 note 15. 

XUegltlxxLate child 

(1) The mother of an Illegitimate 
child is entitled to notice of a guard¬ 
ianship proceeding concerning the 
child.—In re McLean’s Adoption, 29 
N.E.2d 425. 65 Ohio App. 106. 

(2) Probate court’s order appoint¬ 
ing guardian for person of minor il¬ 
legitimate child without notice to, or 
consent of, child’s mother, and where 
no Issue concerning mother’s fitness 


was presented or determined, was not 
binding on mother and did not impair 
her right to child’s custody.—John¬ 
son V. Best, 135 P.2d 896, 156 Kan. 
668 . 

Divorced parent 

(1) A divorced father Is entitled to 
notice, although custody of the in¬ 
fant has been awarded to the moth¬ 
er.—^Wheeler v. Lowell, 100 A. 39, 
91 Vt. 278. 

(2) Surrogate’s Ct. Act S 177, dis¬ 
pensing with service of citation in 
guardianship proceedings on divorced 
parent where innocent parent is pe¬ 
titioner, relates only to procedure, 
and does not apply to petition to ap¬ 
point guardian of infant where one 
of parents is dead.—In re Thorne’s 
Estate, 206 N.Y.S. 69. 123 Misc. 621. 
Parents outside Jurisdiction 

(1) The right of the parents to no¬ 
tice is not affected by the fact that 
they live outside the jurisdiction.— 
Redman v. Chance, 32 Md. 42. 

(2) However, where the statute 
only requires notice to parent within 
county, notice to parent residing out¬ 
side county is not essential.—In re 
Lundberg. 77 P. 166, 143 Cal. 402. 

82. In California 

(1) Under Code Civ.Proc. S 1747, 
as amended in 1921, notice must be 
given to the parents unless their 
addresses are unknown or for some 
other reason notice cannot be given. 
—In re Arkle’s Estate, 269 P. 689, 
93 Cal.App. 404—In re Dahnke’s Es¬ 
tate and Guardianship, 222 P. 381, 
64 Cal.App. 555. 

(2) Prior to 1921 the statute only 
required notice to the person having 
the care of the infant so that notice 
to a parent was not essential where 
someone else had the custody of the 
Infant.—In re Lundberg, 77 P. 166, 
143 Cal. 402—28 C.J. p 1084 note 17. 

(3) Proof that notice cannot be 
given because the parent’s address is 
unknown or for some other reason 
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dispenses with notice.—In re Calla¬ 
way’s guardianship, 26 P.2d 698, 135 
Cal.App. 158. 

83. Vt.—Bioni v. Haselton, 134 A. 
606. 99 Vt. 453. 

Due process of law see Constitution¬ 
al Law § 619 c. 

84. Mo.—State v. Cook, 183 S.W. 
365, 193 Mo.App. 276. 

85. Cal.—In re Dahnko’s Estate and 
Guardianship, 222 P. 381, 64 Cal. 
App. 555. 

28 C.J. p 1083 note 6. 

86. U.S.—Clinton v. Twin State Oil 
Co., D.aOkl., 34 P.2d 948. 

Cal.—Ricci V. Superior Court in and 
for Alameda County, 290 P. 517, 
107 CaLApp. 395, followed in 290 
P. 619, 107 CaLApp. 766. 

87. Tex.—Thomason v. McGeorge, 
Com.App., 286 S.W. 285, affirming 
McGeorge v. Thomason, Civ.App., 
276 S.W. 683. 

88. Fla.—^Watland v. Hurley, 183 So. 
256, 133 Fla. 317. 

If statute requires notice, notice to 
the parent’s guardian would be suf¬ 
ficient.—^Watland v. Hurley, supra. 

88. Okl.—Tiger v. Wildman, 244 P. 
24, 116 Okl. 171, followed in Tiger 
v. Hensley, 244 P. 29, 116 Okl. 176. 
Tiger v. Frailey, 244 P. 29, 116 
Okl. 176, Tiger v. Wilson, 244 P. 
30, 116 Okl. 177, and Tiger v. Prit¬ 
chett. 244 P. 30, 116 Okl. 177. 

28 C.J. p 1084 note 19. 

90. lu California 

(1) Under the express provisions 
of Code Civ.Proc. § 1747, as amended 
in 1921, in all cases notice must be 
given to the parent or proof made 
that the parent’s address is unknown 
or that for other reasons notice can¬ 
not be given.—In re Dahnke’s Estate, 
and Guardianship, 222 P. 381, 64 
Cal.App. 555. 

(2) Prior to the 1931 amendment a 
parent was not entitled to notice 
under the statute where he did not 
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tice to the other parent may not be necessary.^^ 
Where the rights of the parents with respect to the 
custody of the child are equal, it has been held that 
the mother is entitled to notice of an application by 
the father.92 Further, it has been held that the 
father is entitled to notice of an application by the 
mother for the appointment of a third person as 
guardian.93 

Application by infant Where an infant over the 
age of fourteen years and entitled to select his own 
g^iardian applies to have a guardian appointed, it 
is not necessary that a parent be notified of the pro¬ 
ceedings where notice is not required by statute.^^ 

Where the parent had notice, the fact that coun¬ 
sel retained by him failed to follow his instructions 
to appear and oppose the granting of the petition 
affords no ground on which the jurisdiction can be 
assailed.®® 

Attacking order. An order appointing a guard¬ 
ian, without due notice to the father or mother of 
the infant, may be attacked by the parent by pe¬ 
tition or other proceeding in the court by which 
such order was made.®® 

- d. To IRelatives and Custodians 

Where required by statute, notice of an appiication 
for the appointment of a guardian for an infant must 
be given to the reiatives of the infant or to persons hav¬ 
ing the custody of the minor. 

.It is very generally required by statute that no- 


• tice of the application be given to the next of kin 
or persons having custody of the infant, especially 
in cases where there are no parents entitled to no¬ 
tice,®'^ and even in the absence of a statutory re¬ 
quirement notice to relatives is eminently proper.®® 

Under some statutes before making the appoint¬ 
ment of a guardian the court must cause such notice 
as it deems reasonable to be given to any person 
having the care of the minor, and to such relatives 
of the minor residing in the county as the court 
may deem proper.®® Under such statutes the giv¬ 
ing of notice to the person having the care of the 
infant is jurisdictional,^ although it has been held 
that failure to give notice is not fatal where notice 
is waived® or the custodian is also the petitioner.® 
Under such statutes notice to relatives of the minor 
residing outside the county is not essential to juris- 
diction,^ and as to relatives residing within tlic 
county, other than those having the custody of the 
minor, it is for the court, in its discretion, to de¬ 
termine what relatives shall be notified and how they 
shall be notified.® 

e. Mode, Form, and Sufficiency 

The notice of an application for the appointment of 
a guardian for an infant must be in the form and served 
in the manner prescribed by statute. 

The notice of an application for the appointment 
of a guardian for an infant must be in accordance 
with statutory regulations.® Mere irregularities, 


have the care of the child.—In re 
Morehouse, 169 P. 365, 176 Cal. 634. 
01. KTotlce to mother on application 
of father 

The appointment of a guardian or 
curator appointed by order of the 
probate court In what was Indian 
Territory for Infant minors, pursu¬ 
ant to Mansf.Dlg.Arlc, § 3477, where 
the father of such minor presented 
the petition and entered his volun¬ 
tary appearance and was appointed 
guardian, and no other facts are dis¬ 
closed on the records. Is not void, be¬ 
cause the record fails to disclose 
that notice was served upon the 
mother.—^Foreman v. Chapman, 219 
P. 692, 95 Okl. 182. 

92. N.T.—^Matter of Drowne, 107 N". 
Y.S. 1029. 56 Misc. 417, 6 Mills 
Surr. 283. 

93. N.T.—^Matter of Jacquet, 82 N. 
Y.S. 986, 40 Misc. 575. 

3^ N.H.—Waldron v. Woodman, 58 
N.H. 15. 

95ta Mass.—Harding v. Brown, 117 
N.H. 638, 227 Mads. 77. 

96. Md.—^Redman v. Chance, 32 Md. 
42. 

Collateral attack on appointment see 
infra S 38. 


I Want of notice as ground for re- 
I voklng appointment see infra § 49. 

97. Utah.—Erickson v. McCullough, 
63 P.2d 595, 91 Utah 169, 109 A-L. 
R. 332. 

28 C.J. p 1084 note 27. 

98. N.Y.—Morehouse v. Cooke, 

Hopk. p 226. 

99. Cal.—In re Morehouse, 169 P. 
365, 176 Cal. 634—In re Rapp’s 
Guardianship, 129 P.2d 130, 64 Cal. 
App.2d 461. 

Okl.—Hawkins v. Tiger, 20 P.2d 678, 
163 Okl. 65—Lester v. Smith, 200 
P. 780, 83 Okl. 143. 

Utah.—Erickson v. McCullough, 63 
P.2d 596, 91 Utah 169, 109 A.L.R. 
332. 

1. Cal.—^In re Rapp's Guardianship, 
129 P.2d 130, 54 Cal.App.2d 461. 

28 C.J. p 1083 note 8;. 

2. Utah.—^Erickson v, McCullough, 
68 P.2d 595, 91 Utah 169, 109 A.L. 
R. 332. 

3. Cal.—Asher v. Yorba, 58 P, 187, 
125 Cal. 613. 

Petition equivalent to notice 
Utah.—Erickson v. McCullough, 63 
P.2d 695, 91 Utah 169, 109 A.L.R. 
332. 


Petition Is snjBlolent proof of no¬ 
tice of what was in progress and 
amounts to a waiver of any more 
formal notice.—Smith v. Biscailuz, 
21 P. 15, S3 Cal. 344, adhered to on 
rehearing 23 P. 314. 

4. Cal.—In re Lundberg, 77 P. 156, 
143 Cal. 402. 

Utah.—Erickson v. McCullough, 63 
P.2d 696, 91 Utah 159, 109 A.L.R. 
332. 

5. Cal.—In re Lundberg, 77 P. 156, 
143 Cal. 402—Asher v. Yorba, 58 
P. 137, 126 Cal. 613. 

Utah.—Erickson v. McCullough, 63 
P.2d 695, 91 Utah 169, 109 A.L.R. 
332. 

What constitutes reasonable notice 
see infra subdivision e of this sec¬ 
tion. 

6. Md.—Redman v. Chance, 32 Md. 
42. 

Verbal or written notice 
A statute providing that “notice by 
the Court be given by publication 
or otherwise" means legal notice, 
that is, by summons, if the party is 
within the reach of process, and by 
publication, if beyond the jurisdic¬ 
tion. Verbal notice is not sufficient. 
—^Redman v. Chance, supra. 
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however, will not vitiate the notice.^ The notice 
should be given in the manner provided by statute.^ 
Service by publication is sometimes permitted by 
statute,^ but publication cannot take the place of 
personal service when required by statute.^® It has 
been held that third persons cannot attack the va¬ 
lidity of the appointment on the grounds that the 
notice of the hearing was insufficient,and where 
a guardian may be appointed without notice, if no¬ 
tice is given for a certain day, an appointment made 
on a previous day is not invalid.^^ 

Requirement of ^'reasonable notice" Some stat¬ 
utes require that before making the appointment 
the court must cause such notice as it deems rea¬ 
sonable to be given to the relatives of the minor 
residing in the county, and to any person having 
the care of the minor.l^ Under such statutes per¬ 


sonal service is not required to satisfy the require¬ 
ment of reasonable notice,but the notice may be 
by posting.15 

§ 24. — Application or Petition, and An¬ 
swer 

The application for the appointment of a minor’s 
guardian must be made pursuant to statutory regula¬ 
tions. 

The application for the appointment of a guardian 
for an infant must be made in accordance with stat¬ 
utory directions.!® An application for the appoint¬ 
ment of a guardian is properly made by petition,!'^ 
although it is held that the filing of a petition is 
not necessary to give the court jurisdiction to make 
such an appointment.!® The petition should be in 
writing.!® 


ITotioe beld snfflcieiib 
A notice to the father la sufficient, 
althougrh It describes him as one of 
the next of kin Instead of as father, 
and although it contains no reference 
to a statement In the petition of his 
unfitness.—^Harding v. Brown, 117 N. 
E. 638. 227 Mass. 77. 

Betturn of aherllF 

Notices of application for guardi¬ 
an of minors* estate were sufficient 
on certiorari, although sherifTs re¬ 
turn misstated date when he received 
citation.—Thomas v. Pure Oil Co., 
Tex.Clv.App., 297 S.W. 776. 

7. Citing persons Interested in “es¬ 
tate,” Instead of **welfare,” of minor 
was not fatal to Jurisdiction.—Pan- 
nell V. Box, Tex.Civ.App., 78 S.W.2d 
209, error refused. 

8. Tex.—Pure Oil Co. v. Reece, 78 
S.W.2d 932, 124 Tex. 476, revers¬ 
ing Reece v. Pure Oil Co., Civ.App., 
48 S.W.2d 440. 

28 C.J. p 1085 note 38. 

SDCere formal notice and not person¬ 
al service of notice of application for 
appointment as guardian of the per¬ 
sons and estates of minors Is re¬ 
quired by Rev.St.l925 art 4114 where 
all minors are under fourteen years 
of age.—Pure Oil Co. v. Reece, supra. 

9. Md.—Redman v. Chance, 32 Md. 
42. 

28 C.J. p 1085 note 39. 

10. Conn.—Denslow v. Gunn, 36 A. 
264, 67 Conn. 361. 

28 C.J. p 1085 note 40. 

11- Cal.—Gronfier v. Puymirol, 19 
Cal. 629. 

12. Mich.—Kelley v. Edwards, 38 
Mich. 210. 

13. Cal.—Asher v. Yorba, 58 P. 137, 
126 Cal. 613. 

Okl.—Hawkins v. Tiger, 20 P.2d 578, 
163 Okl. 56—Lester v. Smith, 200 
P. 780, 83 Okl. 143. 

Utah.—^Erickson v. McCullough, 63 


P.2d 695, 91 Utah 169, 109 A.L.R. 

332. 

14. Cal.—Asher v. Yorba, 58 P. 137, 

125 Cal. 613. 

Mailing of notice 

Where mother of minor children 
filed petition in San Francisco for her 
appointment as their guardian, no¬ 
tice thereof, mailed to the father at 
Annapolis, Md., five days before the 
hearing, was not a “reasonable no¬ 
tice," as required by Code Clv.Proc. 

S 1747, as amended by St.l921 p 138. 
—In re Pryor’s Guardianship, 229 P. 
60, 68 Cal.App. 312. 

In Oklahoma 

(1) Under St.l931 § 1419, Comp.St 
1921 § 1431, personal notice of an 
application for the appointment of a 
guardian for a minor need not be 
given to relatives, or to the person 
having the care of the minor, includ¬ 
ing the parent, but notice by post¬ 
ing or publication is sufficient.— 
Hawkins v. Tiger, 20 P.2d 578, 163 
Okl. 66, overruling Smith v. Page, j 
246 P. 217, 117 Okl. 223 and Myers 
V. Harness, 244 P. 1109, 116 Okl. 268, 
which had overruled Crabtree v. 
Bath, 226 P. 924, 102 Okl. 1, Johnson 
V. Furchtbar, 220 P. 612, 96 Okl. 114, 
Ross V. Wilson, 218 P. 682, 95 Okl. 
262, and Ross v. Groom, 217 P. 480, 
90 Okl. 270. 

(2) Posting notices in three pub¬ 
lic places pursuant to Judge’s order, 
and mother’s waiver of right to 
guardianship, gave court Jurisdic¬ 
tion to appoint guardian in 1909, at 
which time the rule announced in 
Ross V. Groom, 217 P. 480, 90 Okl. 
270, was in force.—Harness v. Myers, 
288 P. 286, 143 Okl. 147. 

(3) Clerical error in date of posted 
notice for appointment of guardian 
does not invalidate proceedings, 
where persons concerned were not 
misled.—Jones v. Prairie Oil & Gas 
Co., 47 S.Ct. 338, 273 U.S. 196, 71 L. 
Ed. 602. 


15. For ten days In three pnbUc 
places 

Cal.—Asher v. Yorba, 68 P. 137, 125 
Cal. 613. 

1& Entitling 

(1) Proceedings should be entitled 
in the name of the Infant so as to 
make him the prominent figure.— 
Spears v. Snell, 74 N.C. 210. 

(2) Petition for appointment of 
guardian for deceased’s minor chil¬ 
dren should not have been entitled 
in matter of estate of deceased and 
should not have been filed in cause 
relating to probate of deceased’s 
will, but should have been entitled 
in matter of guardianship of minors, 
and should have been given a num¬ 
ber of its own, but where children’s 
grrandmother, although protesting 
against title of cause, filed her own 
petition for appointment as guard¬ 
ian in same proceeding, erroneous 
title did not divest court of Jurisdic¬ 
tion, but became an Irregularity 
which did not render Judgment ap¬ 
pointing guardian void.—^In re 
Young’s Estate, 9 Alaska 158. 
Betnxn day 

A mother’s application to be ap¬ 
pointed guardian of minor daughter's 
property need not be made return¬ 
able to the first day of the term of 
the court of ordinaryi but may be 
filed at a later day during the term 
and heard by the ordinary on that day 
or set for a hearing on a subsequent 
day during the same term.—Camp¬ 
bell v. Atlanta Coach Co., 200 S.E. 
203, 58 Ga.App. 824, transferred, sea 
196 S.E. 760, 186 Ga. 77. 

17. U.S.—Rhinelander v. Sanford, 
C.aConn., 20 F.Cas.No.11,739, 8 

Day 279. 

28 C.J. p 1085 note 46. 

18: Ky.—Mahan v. Steele, 68 S.W. 
446, 109 Ky. 31, 22 Ky.L. 646. 

19. U.S.—^Rhinelander v. Sanford, C. 
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Sufficiency of application. The application for 
appointment of a guardian should contain the par¬ 
ticular averments required by statute.^O It should 
state whether the appointment sought is of a guard¬ 
ian of the person, of the estate, or of both .21 
Where the guardianship sought is of the estate, the 
approximate value of the infant’s property should 
be stated .22 The person whose appointment is 
sought should be nained,^^ and, where the proposed 
appointee is a person other than the petitioner, his 
willingness to act must be made to appear.24 The 
petition should identify the person sought to be 
placed under guardianship.^s 

The petition must show the relationship of the 
petitioner to the infant.26 If the petitioner is not 
a parent, it must be shown whether the father and 
mother of the infant are living,27 and if there is 
a living parent the circumstances, if any, which 
render the appointment of another person as guard¬ 
ian expedient should be alleged,28 and the petition 
should pray that the parent be cited.29 Where the 
petition is presented by the person other than the 
father, who is living and within the jurisdiction, it 
is necessary to allege a necessity for interference 
in the matter by the petitioner.^o 

While the petition should state that the infant is 
a resident of the county where it is presented,31 an 
omission of such statement will not render the pro¬ 


ceeding void on collateral attack where the pro¬ 
bate court is a court of general jurisdiction.^^ 

Where the petition is for the appointment of a 
temporary guardian it should show whether a gen¬ 
eral guardian has been appointed.33 

Answer; issues. In a proceeding for the ap¬ 
pointment of a guardian opposed by the minor’s 
father, allegations in the answer that contestant was 
the father of the minor, and in all respects capable, 
ready, able, and willing to provide for properly and 
care for such minor, being deemed denied, were 
sufficient to raise an issue as to whether contestant 
was capable, ready, able, and willing to assume the 
duties of guardianship, including the issues of aban¬ 
donment and incompetency.34 

§ 25. - Evidence 

General rules of evidence ordinarily are applicable In 
proceedings for the appointment of a guardian for an in¬ 
fant. A parent is presumed to be a suitable person to act 
as guardian of his child. 

It is always to be presumed that a parent is a 
suitable person to be appointed guardian of his 
child,35 in the absence of any affirmative showing 
to the contrary.35 Where the mother is dead, it 
will be presumed that the father’s second wife is 
a good woman and will do all that her duty de¬ 
mands in assisting her husband in the nurture, care. 


C.Conn., 20 F.Cas.No.11,739, 3 Day 
279. 

28 C.J. p 1086 note 47. 

2a Tex.—^Pannell v. Box, Civ.App., 
78 S.W.2d 209, error refused. 
SaTsstantlal oompUance 

Application for guardian for mi¬ 
nors* estate, substantially complying 
with statute, was sufficient.—Thom¬ 
as V. Pure Oil Co., Tex.Civ.App., 297 
S.W. 776. 

Death of mother and minority 

Material allegations of petition for 
appointment of tutor are death of 
mother and minority of children, ex¬ 
act age of children being immaterial. 
—Stoma V. Smith, La.App., 172 So. 
202 . 

Application held snffiolent 

Nev.—^In re Byran, 232 P. 776, 48 
Nev. 362, 37 A.L.R. 627, 

Tex.—Pannell v. Box, Civ.App., 78 
S.W'.2d 209, error refused. 

21. Ill.—People V. Medart, 63 Ill. 
App. Ill, affirmed 46 N.E. 1095, 166 
Ill. 348. 

22. N.T.—Johnson v. Borden, 4 Dem. 
Surr. 36. 

28 C.J. p 1085 note 49. 

,23. U.S.—Rhinelander v. Sanford, C. 

C.Conn., 20 F.Cas.No.11,739, 3 Day 
■ 279. 


24. U.S.—Rhinelander v. Sanford, 
supra. 

25. Pa.—^Pote*s Appeal, 106 Pa. 674, 
61 Am.R. 540. 

28 C.J. p 1085 note 57. 

2a N.T.—^Matter of Van Vranken, 
3 N.T.S. 445, 60 Hun 607. 

27. N.T.—^Matter of Van Vranken, 
supra. 

2a N.T.—Matter of Van Vranken, 
supra. 

29. N.T.—Matter of Van Vranken, 
supra. 

3a Pa.—Senseman’s Appeal, 21 Pa. 
331. 

28 C.J. p 1083 note 97 [a]. 

31. Okl.—^Rice V. Thelmer, 146 P. 

702, 46 Okl. 618. 

Petition held sufficient 
Petition for appointment of guard¬ 
ian for minor, alleging that minor 
was of Fitchburg, Mass., and her fa¬ 
ther of Vernon, N. H., was sufficient. 
—Martin v. Gardiner, 134 N.E. 380, 
240 Mass. 360. 

Becltals of petition as true 
V/ithout competent contrary testi¬ 
mony, recitals for fourteen year old 
Infant's petition for general guardian 
that she resided in Orange County 
and did not know her father’s ad¬ 
dress were accepted as true, and 
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gave surrogate court lurlsdlctlon.— 
In re Clarke, 860 N.T.S. 750, 146 
Misc. 660. 

Resldeoace of parent 

Statute requiring that proceeding 
for appointment of guardian for es¬ 
tate of minor be begun in county 
where "parents** having custody of 
minor reside, and specifying county 
wherein proceeding for appointment 
of guardian for person and estate of 
orphan minor should be begun, does 
not require grandfather's application 
for appointment of himself as guard¬ 
ian of grandchild in his custody to 
aver as Jurisdictional fact that moth¬ 
er of minor, who had survived fa¬ 
ther, was living and in county where 
application was made.—Pannell v. 
Box, Tex.Civ.App., 78 S.W.2d 209, er¬ 
ror refused. 

32. Okl.—Rice v. Theimer, 146 P. 
702, 46 Okl. 618. 

33. N.T.—Matter of Van Vranken, 3 
N.T.S. 446, 60 Hun 607. 

34. Cal.—In re Hawkins, 192 P. 30, 
183 Cal. 568. 

35. Cal.—In re Tetsubumi Tano's 
Estate, 206 P. 996,- 188 Cal. 645. 

28 C.J. p 1086 note 65. 

36. Cal.—In re Tetsubumi Tano's 
Estate, supra. 

28 C.J. p 1086 note 66. 
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teaching, and protection of the child.®*^ 

One who seeks to have a person other than a 
parent appointed guardian has the burden of prov¬ 
ing that the parent is not suitable for appointment 
or is unfit to retain custody,® ^ or has forfeited the 
right to be appointed.®® The petitioner has the 
burden of proving his own relationship to the in¬ 
fant.^® It has been held that, where one gives in¬ 
formation to the judge of the necessity for the ap¬ 
pointment of a tutor, it is not necessary that he 
should also show who is entitled to the tutorship.^i 

Admissibility. The rules as to the admissibility 
of evidence in civil actions generally are applicable, 
ordinarily, in proceedings for the appointment of 
guardians for infants.^® On an issue as to the suit¬ 
ability of the father, the evidence in a suit in which 
his wife obtained a divorce is competent to show 
his unfitness,^® as are also a judgment of divorce 
against him on the ground of desertion, awarding 
custody of the child to the mother, and a subse¬ 
quent written consent of both parents to an adop¬ 
tion of the child by its grandmother.^^ As bearing 
on the suitability of the mother, evidence of her 
reputation for truth, honesty, and integrity is ad¬ 
missible.^® On an application by a grandfather, ev¬ 
idence of the financial condition of applicant and 
his wife is properly received,^® and it has been held 
that evidence as to the circumstances of the child 
as well as the circumstances of applicant may be 


§ 25 

considered.^*^ Declarations of applicant showing a 
financial interest adverse to the infant may be shown 
in evidence.^® A party seeking appointment may 
testify as to an agreement with the deceased father 
giving him the custody of the child.^® 

Where the appointment was sought by the ma¬ 
ternal grandfather, it was not error to permit ap¬ 
plicant’s wife to testify, in answer to a question as 
to how she came into possession of the child, that 
her daughter gave her the child.®® Where there 
are opposing applicants for the guardianship, a pro¬ 
vision of the will of the mother selecting one of 
such applicants as guardian may be shown in evi¬ 
dence,®^ even though the opposing applicant is the 
father, the purpose in such case being to show the 
propriety of appointing the person so selected in 
case the father is found unsuitable.®® 

The record in a habeas corpus proceeding, which 
resulted in an award of the custody of the minor to 
applicant, is properly admitted in evidence, to be 
considered in passing on the domicile of the minor, 
but not for any other purpose.®® 

Weight and sufficiency. The usual rules with re¬ 
spect to the weight and sufficiency of evidence ordi¬ 
narily apply in proceedings for the appointment of 
a guardian for an infant.®^ Thus the general rules 
are to be applied in passing on the evidence on such 
issues as suitability of the father,®® mother,®® step- 


37. Arlz.—^Harper v. Tipple, 184 P. 
1005, 21 Ariz. 41. 

28 C.J. p 1086 note 67. 

38. Mass.—Richards v. Forrest, 180 
N.E. 508, 278 Mass. 547. 

28 O.J. p 1086 note 65. 

39. Cal.—In re Akers' Guardianship, 
194 P. 706, 184 Cal. 514. 

4a N.Y.—Matter of Curtin, 168 N. 
T.S. 131, 93 Misc. 394. 

41. La.—Markham v. Schardt, 26 La. 
Ann. 703. 

42. EvldexLce hearing' on future 
fare of child may he given and evi¬ 
dence Is not to be confined to show¬ 
ing moral or physical unfitness of 
parents.—Richards v. Forrest, 180 N. 
E. 508, 278 Mass. 647. 

Failure of parent to provide for 
child may be shown as one of the 
items of evidence bearing on the 
question of the parent's competency 
to be a guardian of the child.—In 
re McCoy’s Guardianship, 116 P.2d 
103, 46 Cal.App.2d 494. 

Letter to child’s father of rela¬ 
tives seeking custody of minor child 
stating terms of agrreement respect¬ 
ing child’s care and support, was ad¬ 
missible as part of transaction con¬ 
cerning child.—Richards v. Forrest, 
180 N.E. 508, 278 Mass. 547. 


Proof of charges as to fitness or 
unfitness of father or maternal 
grandmother should be heard by the 
court, in proceedings for appoint¬ 
ment of general guardian for Infant 
whose mother was dead.—^In re 
Thoemmes’ Guardianship, 264 N.Y.S. 
829, 238 App.Div. 541. 

43. Wis.—In re McChesney, 82 N.W. 
149, 106 Wis. 315. 

44. Cal.—In re Bedford, 110 P. 302, 
158 CaL 145. 

45. Cal.—In re Akers' Guardianship, 
194 P. 706, 184 Cal. 614. 

28 C.J. p 1086 note 76. 

48. Ga.—Churchill v. Jackson, 64 S. 
E. 691, 132 Ga 666, 49 L.R.A.,N.S., 
875, Ann.Cas.l913E 1203. 

47. Ga.—^Hamilton v. Kettles, 99 S. 
E. 892, 24 Ga.App. 109. 

48. Claim of ownership of property 
left to children by will of father.— 
McAllen v. Wood, Tex.Clv.App., 201 
S.W. 433. 

49- Ga.—Janes v. Cleghom, 63 Ga 
335. 

6a Ga.—Churchill v. Jackson, 64 S. 
E. 691, 132 Ga 666, 49 L.R.A.,N.S., 
875, Ann.Cas.l913E 1203. 

51. Ga—^Hamilton v. Kettles, 99 S. 
E. 892, 24 Ga.App. 109. 
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, 52. Testamentary appointment of 
grandmother 

Wis.—In re McChesney, 82 N.W. 149, 
106 Wis. 315. 

53. Ga.—Churchill v. Jackson, 64 S. 
E. 691, 132 Ga 666, 49 L.R.A.,N.S., 
875, Ann.Ca8.1913E 1203. 

64. Cal.—Guardianship of De Brath. 
64 P.2d 968, 18 Cal.App.2d 697. 

Necessity or convenience 
A showing that minor had attained 
age of fourteen years, had nominated 
father to be his guardian, preferred 
to live with father, and that his ago 
was such as to require education and 
preparation for labor and business, 
in each Instance established the 
“necessity or convenience" required 
for appointment of guardian.—In re 
Burket’s Guardianship, Cal.App., 137 
P.2d 475. 

65. Mo.—Perry v. Reed, App., 184 
S.W. 902. 

28 C.J. p 1086 note 86. 

50. CaL—Guardianship of De Brath, 
64 P.2d 968, 18 CalA.pp.2d 697. 
Care given child by mother 
In proceeding wherein fifteen year 
old girl was adjudged to be without 
adequate parental care and support 
and placed under guardianship of a 
person not related to her, evidence 
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mother,57 or grandfather,58 unfitness of the fa¬ 
ther,59 or mother,®® relationship of the petitioner 
to the infant,®! desire of deceased father that the 
petitioner be guardian,®^ preference of the child,®® 
welfare of the child,®^ abandonment of the child,®® 
support of the child,®® indebtedness of applicant to 
the infant,®7 the residence of the child for the pur¬ 
poses of jurisdiction,®® residence of the mother 
and child within the county where appointment is 
sought,®® imperilment of interests of the child un¬ 
less temporary custody is changed,7® and seeking 
appointment for the purpose of employing attorneys 
i^vho desired to harass the mother of the minor.7i 

Where it appears from the whole record that a 
minor has an interest in his mother’s estate then un¬ 
der administration, although some of his statements 
might indicate that he had no property, he is shown 
to be possessed of property, so as to entitle one 
nominated by him as guardian of his estate to re¬ 
ceive letters of guardianship.72 


§ 26. -Trial or Hearing, Findings, and 

Order or Decree 

a. In general 

b. Findings and conclusions 

c. Order or decree 

a. In General 

In a proceeding for the appointment of a guardian 
for a minor, the court has considerable latitude in the re. 
ception of evidence and examination of witnesses. 

In proceedings for the appointment of a guardian 
for an infant the trial court acts for, and on behalf 
of, the minor and necessarily must be given consid¬ 
erable latitude in bringing out the facts.73 It is 
not unusual for the court to take over the exam¬ 
ination of a witness or witnesses.74 Testimony as 
to the fitness and qualifications of the guardian need 
not be taken where the court already has knowledge 
of such matters.75 It has been held that in a guard¬ 
ianship proceeding the nature and extent of the mi¬ 
nor’s property rights may not be litigated.76 


failed to show that care griven the 
girl by her mother was insufficient 
to protect the girl.—In re Stuart, 114 
F.2d 825, 72 App.D.C. 389. 

57. Cal.—In re Shannon’s Estate, 23 
P.2d 1020, 218 Cal. 490. 

58. N.T.—Matter of Zimdahl, 179 
N.Y.S. 880, 190 App.Div. 54. 

59. Cal.—In re Smith’s Estate, 9 P. 
2d 244, 121 Cal.App. 368—Guard¬ 
ianship of Bruegger, 271 P. 523, 94 
Cal.App. 589. 

Fla.—^Watland v. Hurley, 183 So. 265, 
133 Fla. 317. 

28 C.J. p 1086 note 88. 

sa Cal.—^In re Johnson’s Estate, 281 
P. 435, 101 CaLApp. 110. 

D.C.—^In re Stuart, 114 F.2d 825, 72 
App.D.C. 389. 

N.T.—In re Grant’s Estate, 3 N.T.S. 

2d 867, 253 App.Div. 504. 

28 C.J. p 1086 note 89. 

Tdental Incompetency 
In proceeding wherein 16 year old 
girl was adjudged to be without ade¬ 
quate parental care and support and 
placed under guardianship of a per¬ 
son not related to her, evidence was 
Insufficient to establish such men- 
cal Incompetence as made the girl’s 
mother unfit to associate with or 
care for the girl, and hence Judgment 
taking girl from custody and guard¬ 
ianship of her mother was not Justi¬ 
fied on ground that evidence support¬ 
ed conclusion that the mother was 
mentally incompetent to provide ade¬ 
quate parental care for the girl.— 
In re Stuart. 114 F.2d 825, 72 App.D. 
C. 389. 

61. N.Y.—Matter of Curtin, 168 N. 
Y.S. 131, 93 Mlsc. 394. 

68. N.Y.—Matter of Curtin, supra. 


I 63. Cal.—Guardianship of De Brath, 
64 P.2d 968, 18 Cal.App.2d 697. 

64. Cal.—In re Pomin, 80 P.2d 624, 
137 Cal.App. 432. 

Place of residence 

(1) Evidence, In proceeding for 
award of minor children’s custody 
to suitable guardian other than their 
mother, was sufficient to support dis¬ 
trict court’s order committing them 
to guardianship of state board of 
charities and reform on grounds that 
they had no suitable place of abode 
and were surrounded by vicious, cor¬ 
rupt, and immoral Influences at place 
of their mother’s residence.—In re 
Lambert, 80 P.2d 426, 53 Wyo. 241. 

(2) Evidence did not Justify denial 
of mother's application for guardian¬ 
ship of her minor children which she 
had temporarily Intrusted to another 
on ground that Island of Tahiti 
where mother resided was not a fit 
place to rear children.—Guardianship 
of De Brath, 64 P.2d 968, IS Cal.App. 
2d 697. 

65. Cal.—In re Guardianship of 
Sharp, 106 P.2d 244, 41 Cal.App.2d 
79—Guardianship of De Brath, 64 
P.2d 968, 18 Cal.App.2d 697—In re 
Minada, 298 P. 553, 113 Cal.App. 
496—Guardianship of Bruegger, 
271 P. 623, 94 Cal.App. 689. 

28 C.J. p 1086 note 92. 

Evidence of mother’s prevlons In^ 
ability to support ohlld, owing to 
poor health, frequent operations, and 
necessity of selfsupport, and conse¬ 
quent placing of child with relative, 
did not show an actual desertion ac¬ 
companied with Intention to sever 
parental relation and throw off Its 
obligations, which would be ’’aban¬ 
donment,” within Clv.Code 9 246 
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subd 4.—In re Green, 221 P. 903, 192 
Cal. 714. 

66. D.C.—In re Stuart. 114 P.2d 825, 
72 App.D.C. 389. 

67. Tex.—Davis v. Hammack, Civ. 
App., 107 S.W. 112. 

68. Okl.—Jackson v. Haney, 25 P.2d 
771, 166 Okl. 13. 

69. Wash.—In re Wells, 111 P. 778, 
60 Wash. 518. 

70. Cal.—Clark v. Los Angeles 
County Super. CL, 128 P. 1018, 20 
Cal.App. 305. 

71. Tex.—McAllen v. Wood, Civ. 
App., 201 S.W. 433. 

72. Cal.—In re Kirkman, 144 P. 745, 
168 Cal. 688. 

73. Cal.—In re Guardianship of 
Sharp, 106 P.2d 244, 41 Cal.App.2d 
79. 

74. Cal.—In re Guardianship of 
Sharp, supra. 

75. Where person appointed was at¬ 
torney and an officer of the court 
whose qualifications and fitness to 
act as guardian were known to the 
presiding judge, and not questioned 
by contestant, court did not abuse its 
discretion in appointing such person 
as guardian without first having tak¬ 
en testimony as to his fitness and 
qualifications.—In re Kerr’s Guardi¬ 
anship, 85 P.2d 146, 29 Cal.App.2d 
439. 

76. Title to fund 

Proceeding for appointment of 
guardian for person and estate of 
minor is not the proper place to liti¬ 
gate title to fund alleged to consti¬ 
tute minor’s estate.—In re Rapp's 
Guardianship, 129 P.2d 130, 54 Cal. 
App.2d 461. 
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Submission to jury. Although proceedings for 
the appointment of a guardian are usually deter¬ 
mined by the court without the intervention of a 
jury, the question of fitness may properly be sub¬ 
mitted to a special jury.'^'^ 

b. Findings and Conclusions 

The facts found and the conclusions of law must be 
stated In a proceeding for the appointment of a minor’s 
guardian where such statement Is required by statute. 

In a proceeding for the appointment of a minor's 
guardian the facts found and the conclusions of 
law must be stated where such statement is required 
by statute, *^8 although findings of fact need be made 
only on issues joined by the pleading.*^® In the ab¬ 
sence of a statutory requirement, the findings and 
judgment need not be in separate documents-^o 
Where there is a finding of present fitness of a 
parent for guardianship, any findings as to the fit¬ 
ness and competency of the parent in the past are 
mere surplusage.si 

Evidence is unnecessary to sustain a finding of 
fact where the finding is in accord with the allega¬ 
tion in the petition for appointment which allega¬ 
tion is not denied .82 


§ 26 

& Order or Decree 

(1) In general 

(2) Record 

(1) In General 

The order or decree appointing a guardian of a minor 
must be In accordance with statutory regulations. 

The appointment of the guardian is effected by 
an order or decree which should be sufficient in 
form and substance to invest the appointee with 
due authority.^® Without a valid order of appoint¬ 
ment as guardian, all subsequent acts of one claim¬ 
ing to act as such are of no avail as against the 
rights of the parent.^^ 

Statutory requirements with respect to what shall 
be contained or specified in the order must be com¬ 
plied with,S5 although failure to comply with a pro¬ 
vision which is directory only will not invalidate the 
order.86 The order must identify the ward,^'^ but it 
is not essential that the ward be mentioned by name 
if he is otherwise sufficiently identified.^8 Pursuant 
to statute the order must state whether the person 
appointed is guardian of the person or of the estate, 
or both,S9 specify the amount of the guardian’s 
bond,name appraisers, if the guardianship be of 
the minor's estate, 91 and direct the clerk to issue 


Title to property transferred to 
evade law 

Whether a conveyance of property 
to an' infant, who is a native-born 
citizen, made at the direction of her 
father, who was disqualified to hold 
land under Allen Land Act 1913, 
transferred title to the Infant in view 
of the father’s purpose, is a question 
which cannot be decided in proceed¬ 
ings for the appointment of the 
guardian of the infant, since she is 
entitled to a guardian to represent 
her in the settlement of that issue. 
—In re Tetsubumi Yano’s Estate, 206 
P. 995, 188 Cal. 645. 

77. Ga.—^Watson v. Warnock, 31 Qa. 
716. 

78. Cal.—In re Benefield’s Guardi¬ 
anship, 283 P. 112, 102 Cal.App. 
445. 

Findings of fact and conclusions of 
law generally see the C.J.S. title 
Trial §§ 609-657, also 64 C.J. p 
1227 note 10 et seq. 

Flndlxigs to support conclnsions 

(1) Trial court’s findings were In¬ 
sufficient to support conclusion that 
parents were unfit to have custody 
of child, and that child's welfare 
required it be committed to custody 
of relatives.—Richards v. Forrest, 
180 N.E. 508, 278 Mass. 547. 

(2) A finding that the father had 
not maintained the child is not suffi¬ 
cient to support a conclusion of law 
that he is incompetent or to support 


a grant of letters to another person. 
—In re Forrester, 123 P. 283, 162 Cal. 
493. 

79. Cal.—^In re Principal’s Guardi¬ 
anship, 282 P. 26, 101 CaLApp. 669. 
Where two persons separately pe¬ 
tition to be appointed guardian of 
the same minor, and there are no 
answers thereto, no issues are made 
demanding findings of facts.—In re 
Lewis, 70 P. 926, 137 Cal. 682. 

80. Cal.—In re Guardianship of 
Sharp, 106 P.2d 244, 41 Cal.App. 
2d 79—In re Bensfleld’s Guardian¬ 
ship, 283 P. 112, 102 CaLApp. 445. 

81. Cal.—In re Green, 221 P. 903, 
192 Cal. 714—^In re McCoy's Guard¬ 
ianship, 116 P.2d 103, 46 Cal.App. 
2d 494. 

82. Cal.—In re Mahn’s Guardian¬ 
ship, 37 P.2d 478, 2 Cal.App.2d 111. 

83. La.—Ingram v. Laroussini, 23 
So. 498, 50 La.Ann. 69. 

Mich.—Munger v. Kalamazoo County, 
49 N.W. 47, 86 Mich. 363. 

28 C.J. p 1087 note 5. 

Collateral attack on order of appoint¬ 
ment see infra § 38. 

Deferring entry of order until state 
board notified 

L. 1933 c 50 § 1, requiring district 
court to defer entry of order ap¬ 
pointing state board of charities and 
reform as guardian of minor chil¬ 
dren until after fifteen days’ written 
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notice to board, Is not mandatory 
and Jurisdictional.—In re Lambert, 
80 P.2d 425, 53 Wyo. 241. 

84L Iowa.—In re McFarland's 
Guardianship, 239 N.W. 702, 214 
Iowa 417. 

85. Tex.—Sparkman v. Stout, Civ. 
App., 212 S.W. 526. 

86. Tex.—^Burton v. McGuire, Civ. 
App., 3 S.W.2d 576, affirmed, Com. 
App., 41 S.W.2d 238. 

87. Mo.—Reppsteln v. St. Louis Mut. 
L. Ins. Co., 51 Mo. 481. 

28 C.J. p 1087 note 7. 

88. Cal.—Reed v. Ring, 28 P. 851, 
93 Cal. 96. 

28 C.J. p 1087 note 8. 

89. Tex.—Gill v. Bverman, 59 S.W. 
531, 94 Tex. 209. 

Express recital 

Order is not void for failure ex¬ 
pressly to state that guardian was 
appointed over the estate of th(k mi¬ 
nor where such appointment may 
be shown by an examination of the 
order in its entirety.—Pannell v. Box, 
Tex.Civ.App., 78 S.W.2d 209, error 
refused. 

90. Tex.—Sparkman v. Stout, Civ. 
App., 212 S.W. 526. 

91. Statute directory 

Tex.—Burton v. McGuire, Civ.App., 
3 S.W.2d 576, affirmed. Com.App., 
41 S.W.2d 238. 
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letters of guardianship.^^ 

It has been held that the order or decree need 
not show on its face any formal finding of the fact 
that the infant is under the age of fourteen®3 or go 
into a detailed iteration of facts showing the au¬ 
thority to make the appointment.®^ Where the 
order appointing a guardian is made by a court of 
general jurisdiction, it need not recite the juris¬ 
dictional facts.®5 

A guardianship of the person and of the estate 
may be established either by a single order or by 
separate orders.®® The appointment of a guardian 
is not rendered void because the same order also 
appointed, without warrant of law, the guardian 
administrator of the estate of the father of the in¬ 
fants.®*^ Orders of the clerk of the proper court di¬ 
recting a family meeting to be held and commission¬ 
ing himself to hold it, and thereafter making the 
proceedings of the family meeting recommending 
plaintiff’s appointment as tutor a judgment of the 
court, and issuing the letters of tutorship, in which 
it was recited that plaintiff had been appointed tu¬ 
tor, are equivalent to the appointment of plaintiff 
as tutor, although there was no formal order of ap¬ 
pointment.®® 

Clerical errors, such as mistakes in writing the 
name of one appointed guardian, are not fatal;®® 
and it has been held that, where letters have been 
issued, a bond duly given and approved, and the 
guardian has acted and reported for over two years, 
he cannot be ousted for a mere technical omission 
to fill in the blank space provided for the name of 
the appointee in the printed form of decree.^ 

Construction. The order appointing a guardian 
is to be construed as a whole,2 and, in determining 
the scope of the guardianship, is to be read in the 
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light of the petition for appointment.® Where the 
decree appoints a guardian for the person and es¬ 
tate while the bond, petition, and letters relate to 
the estate only, the appointment will be valid as 
respects the estate only.^ Where the prayer of the 
petition was for the appointment of a guardian of 
the estate of an infant, of which she was possessed 
in the right of her deceased mother, and lying with¬ 
in the jurisdiction of the court, an appointment of a 
guardian “as prayed for” was not an appointment 
of a general guardian of all the minor’s estate, but 
was only a guardianship as to the particular estate 
specified in the petition.® 

Presumption in favor of order or decree. Where 
the decree contains all the elements required by stat¬ 
ute as the basis for the appointment of a guardian, 
it will be presumed to have been regularly made 
on a hearing and satisfactory proof of the truth 
of the material allegations in the petition.® Re¬ 
citals in the order not contradicted by the record 
will be presumed to be true.*^ 

Nunc pro tunc order. In a proper case an order 
appointing a guardian may be entered nunc pro 
tunc.® A nunc pro tunc order appointing a person 
guardian to take effect as of a date ten years previ¬ 
ous and many years after the person appointed had 
been removed from his guardianship of the person 
and estate of the minor in another state and with¬ 
out notice to the former ward is of no validity.® 

Conditions and restrictions. The court may in its 
order of appointment impose reasonable conditions 
and restrictions.^® 

Order appointing temporary guardian. Where a 
temporary guardian is appointed, the order of ap¬ 
pointment should conform to statutory require- 
ments.il A provision that the order shall state that, 
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92. Tex.—Sparkman v. Stout, Civ. 
App., 212 S.W. 526. 

93. Mich.—^Palmer v. Oakley, 2 
Dougl. 433, 47 Am.D. 41. 

94. Mo.—State v. Holman, 67 S.W. 
747, 93 Mo.App. 611. 

a5. Okl.—Tucker v. Leonard, 183 P. 
907, 76 Okl. 16. 

Tex.—^Hannon v. Henson, Com.App., 
15 S.W.2d 579, affirming, Civ.App., 
7 S.W.2d 613. 

Presumption of jurisdiction see 
Courts § 98. 

96. Mo.—Garrison v. Lyle, 38 Mo. 
App. 658. 

97. Cal.—Reed v. Ring, 28 P. 861, 
93 Cal. 96. 

98. La.—Gaston v. Ralnach, 74 So. 
890, 141 La. 162. 


99. La.—McCoy v. Derbonne, 33 So. 

326, 109 La. 310. 

28 C.J. p 1087 note 12. 

1. Mich.—Munger v. Kalamazoo 
County, 49 N.W. 47, 86 Mich. 363. 

2. Tex.—^Pannell v. Box, Civ.App., 
78 S.W.2d 209, error refused. 

3- Pa.—^In re First Nat. Bank & 
Trust Co. of Waynesburg, 195 A. 
85, 328 Pa. 289. 

4. Ill.—People V. Medart, 46 N.B. 
1095, 166 Ill. 348, affirming 63 Ill. 
App. 111. 

5. U.S.—Linton v. First Nat. Bank 
of Kittanning, C.C.Pa., 10 F. 894. 

6. Me.—Young v. Young, 32 A. 782, 
87 Me. 44. 

28 C.J. p 1087 note 16. 

7. m. —^People V. Medart, 63 lll.App. 
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111, affirmed 46 N.H. 1095, 166 Ill. 
348. 

8. Tex.—^Hannon v. Henson, Com. 
App., 15 S.W.2d 579, affirming, Civ. 
App., 7 S.W.2d 613. 

Nunc pro tunc entry of judgments 
generally see the C.J.S. title Judg¬ 
ments §§ 117-121, also 34 C.J. p 
71 note 35 et seq. 

9. Kan.—^Higginbotham v. Thomas, 
9 Kan. 328. 

10. N.Y.—Matter of Munn, 167 N.Y. 
S. 443, 101 Misc. 171. 

28 C.J. p 1087 note 19. 

Access to child 

N.Y.—Matter of Manclni, 178 N.Y.S. 

67, 108 Misc. 102. 

28 C.J. p 1087 note 19 [a] (2). 

11. Tex.—Burton v. McGuire, Com. 
App., 41 S.W.2d 238, affirming. Civ. 
App., 8 S.W.2d 676. 
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unless the temporary appointment is contested at 
the next regular term of court, after notice, the 
same shall be permanent is directory only, and fail¬ 
ure to comply with the statute does not render the 
appointment void, especially on a collateral attack 
and in the absence of a showing of injuryA^ An 
order appointing a temporary guardian as prayed 
for is not void although the application prayed for 
an appointment for a limited time.^® 

Where the statute provides that the temporary ap¬ 
pointment shall become permanent if it is not con¬ 
tested at the next regular term, an order appoint¬ 
ing a permanent guardian is not necessary, but the 
person selected as temporary guardian continues to 
act until removed.^^ However, it is the better prac¬ 
tice to enter an order making the appointment per¬ 
manent,and in a proper case, and in conformity 
with general principles, the order may be entered 
nunc pro tunc.^® 

Amendment of order, A judgment which im¬ 
properly limits the appointment of a guardian to 
the person of the infant may be amended so as to 
make the appointee guardian of the estate of the 
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minor as well as of his person.^^ The omission of 
the guardian’s name is a mere clerical error which 
the court may correct at any time.^® 

Modification of order. In a proper case the court 
may modify the order appointing a guardian.^® 

Costs. Where proceedings for the appointment 
of a guardian are ostensibly for the benefit of the 
infant, the petition praying for the appointment of 
some person other than the mother who was cited, 
the mother is not a party to the proceedings in such 
a sense as to subject her to liability for costs.-® 

(2) Record 

The order appointing a guardian for an Infant ordi¬ 
narily must be made a matter of record. 

The general view is that the order of appointment 
of a minor’s guardian must be made a matter of rec¬ 
ord in order to become effective but it has been 
held that one is justified in acting as guardian 
where it is shown by parol that he was properly ap¬ 
pointed guardian and he has given bond as such, al¬ 
though the clerk failed to enter any order as to 


12. Tex.—Burton v. McGuire, Com. 
App., 41 S.W.2d 238, affirming. Civ. 
App., 3 S.W.2d 676. 

13. Six montlis 

Tex—Burton v. McGuire, supra. 

14. Tex.—Carroll v. McLeod, 130 S. 
W.2d 277, 133 Tex. 571, affirming 
McLeod v. Carroll, Civ.App., 109 S. 
W.2d 316—Burton v. McGuire, Com. 
App., 41 S.W.2d 238, affirming, Civ. 
App., 3 S.W.2d 576—^Hannon v. 
Henson, Com.App., 15 S.W.2d 679, 
affirming, Civ.App., 7 S.W.2d 613— 
Massie v. De Shields, Civ.App., 62 
S.W.2d 322, error refused—Gann 
V. Kern, Civ.App., 249 S.W. 878. 

16. Tex.—Burton v. McGuire, Com. 
App., 41 S.W.2d 238, affirming, Civ. 
App., 3 S.W.2d 676. 

Mere ahsence of recitation of Jn- 
rlsdlotlonal facts In order appoint¬ 
ing temporary guardian permanent 
guardian did not render it void.— 
Hannon v. Henson, Tex.Com.App., 16 
S.W.2d 579, affirming, Clv.App.. 7 S. 
W.2d 613. 

16. Tex.—^Hannon v. Henson, supra. 
Nunc pro tunc entry of Judgments 

generally see the C.J.S. title 
Judgments §§ 117-121, also 34 C.J. 
p 71 note 35 et seq. 

17. Alaska.—^In re Young’s Estate, 
9 Alaska 158. 

18. Mich.—Munger v. Kalamazoo 
County, 49 N.W. 47, 86 Mich. 363. 

19. Mont.—^August v. Bums, 266 P. 
737, 79 Mont. 198. 

Revocation of appointment see infra 
9S 48-52. 


Admlsslhlllty of evidence 
In father’s proceeding for modifi¬ 
cation of order appointing another 
as guardian of his child, where 
guardian denied the father’s fitness, 
it was not error to exclude record 
of proceedings taken by the bureau 
of child and animal protection on 
petition alleging that child was neg¬ 
lected and abandoned by its father. 
—^August v. Burns, supra. 

SnfilclexLcy of evidence 
Evidence that father’s consent to 
appointment of another as guardian 
over estate and person of his child 
was obtained through mistake of at¬ 
torney drafting consent, and given 
under belief that gruardlanshlp ex¬ 
tended only to the estate of the child, 
and was for purpose of enabling 
guardian to bring suit on behalf of 
child against insurance company, 
warranted modification of order on 
ground of mistake.—^August v. Burns, 
supra. 

Konsnlt 

Denial of nonsuit, on petition for 
modification of order appointing 
guardian, is not error, regardless of 
merits where the proceeding is in 
equity.—^August v. Burns, supra. 

20. N.T.—In re Valentine, 2 N.E. 
461, 100 N.Y. 807. 

21. U.S.—Ayllon v. Gonzalez, C.C.A. 
Puerto Rico, 288 F. 28, certiorari 
granted B. Fernandez & Bros. v. 
Ayllon. 44 S.Ct. 6, 263 U.S. 691, 68 
L.Bd. 609 and reversed on other 
grounds B. Fernandez & Bros. v. 
Ayllon. 45 S.Ct. 52, 266 U.S. 144, 
69 L.Ed. 209. 


Kan.—Harrison v. Miller, 123 P. 854, 
87 Kan. 48. 

28 C.J. p 1087 note 20—40 C.J. p 1290 
note 26. 

Filing record in another court 

(1) Under Surrogate's CL Act 9 
183, Code Clv.Proc. § 2653, when an 
appointment is made by the supreme 
court, a certified copy of the order 
or decree of appointment and of the 
bond or undertaking given by the 
guardian must be filed in the surro¬ 
gate's court.—In re Staten Island 
Nat. Bank & Trust Co., 282 N.Y.S. 
163, 156 Misc. 330. 

(2) Statute does not apply to. ap¬ 
pointments and orders made before 
the enactment of the statute.—Mat¬ 
ter of Llttmann, 160 N.Y.S. 607, 88 
Misc. 403. 

Xn Texas 

(1) Rev.St 1925 art 3302, requiring 
entry of order appointing temporary 
guardian on records of court, is man¬ 
datory.—Burton v. McGuire, Civ. 
App., 3 S.W.2d 576, affirmed. Com. 
App., 41 S.W.2d 238. 

(2) However, failure of clerk to 
carry order appointing temporary 
guardian and making guardianship 
permanent into minutes after being 
entered in probate docket was mere 
irregularity, not lnv£ilidatlng ap¬ 
pointment or rendering guardian’s 
deed void.—Burton v. McGuire, Com. 
App., 41 S.W. 2d 238, affirming. Civ. 
App., 3 S.W.2d 676—^Hannon v. Hen¬ 
son, Com.App., 16 S.W.2d 679, af¬ 
firming, Civ.App., 7 S.W.2d 613—Wil¬ 
kinson V. Owens, Civ.App., 72 S.W. 
2d 330. 
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the appointment,22 and that letters of guardianship 
properly registered are sufficient evidence that the 
guardian vras duly appointed, although no other 
record of a decree for the appointment is found.23 
Where the statute provides that letters of guardian¬ 
ship are primary evidence of the fact of guardian¬ 
ship, the failure to enter on the minutes an order 
appointing a guardian does not invalidate the guard¬ 
ianship proceedings.24 If the infant resides out of 
the jurisdiction of the court, the record must show 
affirmatively that every step has been taken which 
is necessary to give jurisdiction.25 

An erroneous entry as to the date may be amend- 
ed,26 and, where by reason of the clerk’s negligence 
a record of appointment was not made, the court 
at a subsequent term may enter the order of ap¬ 
pointment nunc pro tunc.27 

§ 27. - Discontinuance 

Prior to hearing, an appiication for the appointment 
of a guardian for an Infant may be diacontinued. 

Prior to hearing, a petitioner may withdraw his 
application for the appointment of a guardian for 
an infant.28 Under a statute authorizing discon¬ 
tinuance at any time by consent of the parlies, a 


petition for the appointment of a guardian must be 
discontinued where the petitioner and the ward con¬ 
sent to such discontinuance.29 

Where the petition is made by the mother and 
another person who has no right to make applica¬ 
tion, on the withdrawal of the mother’s petition the 
court is without jurisdiction except to dismiss the 
petition.30 

§ 28. —— Appeal and Error 

a. In general 

b. Who may appeal; parties 

c. Procedure 

d. Hearing and evidence 

e. Disposition of proceeding 

a. In General 

Where authorized by statute an appeal may be taken 
from a decision involving the appointment of a guardian, 
but the appellate court will not interfere with the lower 
court's selection of a guardian unless a clear abuse of 
discretion is shown. 

Under the general rules discussed in Appeal and 
Error § 18, no appeal lies from an order involving 
the appointment of a guardian for an infant,^^ un¬ 
less an appeal is authorized by statute.32 Moot 
questions ordinarily will not be decided on appeal.^3 


22. Ky.—Head v. Cassidy, 7 Ky.L. 
296, IS K3^0p. 627. 

23. Me.—Haymond v. Wyman. 18 Me. 
385. 

24. Ala.—Bean v. Harrison, 104 So. 
244, 213 Ala. S3. 

25. U.S.—Seaverns v. Gerke, C.C. 
Cal., 21 F.Cas.No.12,595, 8 Sawy. 
353. 

26. N.T.—Geoghegan v. Foley. 5 
Redf.Surr. 501. 

27. U.S.—Sprague v. Lltherberry, C. 
C.Ohio, 22 F.Gas.No.13.251, 4 Mc¬ 
Lean 442. 

28. N.H.—^Leonard v. Fahey, 176 A. 
859, 87 N.H. 170. 

Right of plaintiff to discontinuance 
generally see Dismissal and Non¬ 
suit §§ 6-44. 

29. R.I.—Pratt v. Pawtucket Prob. 
Ct., 49 A. 500, 23 R.L 99. 

sa N.H.—^Leonard v. Fahey, 176 A. 
S59, 87 N.H. 170. 

General appearance of minor’s fa. 
ther did not waive probate court’s 
lack of Jurisdiction to hear petition 
for appointment of g^uardian for mi¬ 
nor after withdrawal of mother as 
petitioner, and no Jurisdiction could 
be conferred by agreement.—^Leonard 
V. Fahey, supra. 

31. Ill.—Cramer v. Forbis, 31 Ill. 
App. 259. 

28 C.J. p 1088 note 27. 

32. Conn.—^Weisne's Appeal, 89 

Conn. 537. 


La.—^Hattler v. Martinez, 1 So.2d 61, 
197 La. 121. 

R.I.—Roullard v. MeSoley, 172 A. 

326, 54 R.I. 232. 

28 C.J. p 1088 note 30. 

ApplloablUty of general statute 
The statute dealing with appeals 
In probate proceedings Is applicable 
to appeals in actions involving the 
appointment of guardians.—In re 
Warner’s Estate, 288 N.W. 39, 137 
Neb. 26. 

To what court 

An order of the probate court ap¬ 
pointing a guardian is appealable 
to the circuit court under Guardian 
Act § 43 rather than to the appel¬ 
late or supreme court.—McMahan v. 
Trautvetter, 137 N.E. 230, 306 Ill. 
396, affirming 224 IlLApp. 99. 

What constitutes final Judgment sup¬ 
porting appeal 

Probate court’s decision perpetuat¬ 
ing temporary guardian’s appoint¬ 
ment without making affirmative dis¬ 
position of contestants’ application 
was final Judgment supporting appeal 
to district court.—Cowden v. Wal- 
I lace, Tex.Clv.App., 4 S.W.2d 666. 

Becord 

Absolute verity attaches to Judg¬ 
ment of district court on appeal from 
order appointing a guardian as it ap¬ 
pears on the minutes, and the Judg¬ 
ment entry on the minutes cannot be 
controlled by what appears on the 
docket, unless and until the district 


court shall itself correct the min¬ 
utes.—Drew V. Jarvis, 216 S.W. 618, 
110 Tex. 136. 

Entry in lower court of Judgment on 
appeal 

It was the duty of the county court 
to enter on its minutes as its Judg¬ 
ment that which appears on the min¬ 
utes of the district court as the 
Judgment rendered on appeal from 
order appointing guardian, and there¬ 
by such order is as effectually vacat¬ 
ed as though it had never been ren¬ 
dered, in view of Vernon’s Sayles 
Clv.St.Annot.l914 art 4297.—Drew v. 
Jarvis, 216 S.W. 618, 110 Tex. 136. 

33. Bemoval of father as natural 
guardian 

Where father Joined Issue in appli¬ 
cation for appointment of temporary 
guardian of minor child declaring 
him unfit, question whether county 
court has Jurisdiction to determine 
guardianship without prior order re¬ 
moving father as natural guardian 
became moot.—Thomason v. Mc- 
George, Tex.Com.App., 285 S.W. 285, 
affirming McGeorge v. Thomason, Civ. 
App., 276 S.W. 683. 

Termination of first guardianship 
and creation of second guardianship 
with same person as guardian ren¬ 
dered immaterial determination of 
questions raised by appeals from or¬ 
ders in first proceeding.—In re Shan¬ 
non's Estate, 23 P.2d 1020, 218 Cal. 
490. 
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The selection of a guardian usually is a matter 
within the discretion of the court making the ap¬ 
pointment, considered supra § 12, and the appellate 
court ordinarily will not interfere with the exercise 
of such discretion unless a clear abuse thereof is 
shown.34 The finding of a court in appointing a 
guardian has the effect of a verdict,35 and will not 
be disturbed when there is substantial evidence to 
support it,3 6 or where the evidence is conflicting, 
unless the findings are manifestly wTong.37 Find¬ 
ings of the jury will not be disturbed where the 
transcript shows that there was evidence before the 
jury which would warrant such findings.33 

Error which is not prejudicial is not cause for re- 
versal.39 Complaint cannot be predicated on the re¬ 


§ 28 

fusal of the lower court to dismiss a petition for 
the appointment of a guardian where the rights of 
the parties or of the minor are not prejudiced.^® 

Effect of appeal. Pursuant to statute an appeal 
from the appointment of a guardian suspends the 
order of appointment until the determination of the 
appeal.^i 

A writ of error does not lie to review the deci¬ 
sion on an application for the appointment of a 
guardian, because the proceeding is not aceording to 
the course of the common law.42 

Certiorari. Where there is no right to an ap¬ 
peal, certiorari may be available to review the ap¬ 
pointment of a guardian,^3 Sometimes under stat- 


34. Cal.—In re McCoy’s Guardian¬ 
ship. 116 P.2d 103, 46 Cal.App.2d 
494—In re Kerr’s Guardianship, 85 
P.2d 145, 29 Cal.App.2d 439— 

Guardianship of De Brath, 64 P.2d 
968, 18 Cal.App.2d 697. 

Ga.—Chalker v. Thornton, 122 S.E. 

244, 31 Ga.App. 791. 

Iowa.—In re Lancey’s Guardianship, 

2 N.W.2d 787. 

N.T.—Petition of Stuart, 20 N.B.2d 
741, 280 N.Y. 246, reversing 7 N.T. 
S.2d 344, 255 App.Div. 811. 

28 C.J. p 1088 note 82. 

Appointment of testamentary nomi¬ 
nee 

On motion to vacate Judgment af¬ 
firming order appointing guardian for 
minors on ground that judgment was 
void, objection that probate court 
confirmed mother’s testamentary ap¬ 
pointment without taking evidence, 
that no evidence was introduced be¬ 
fore probate court that the minors’ 
deceased father had failed to make 
a will appointing guardian, and that 
alleged will of mother was not intro¬ 
duced in evidence in probate court 
could not be considered where the 
grounds constituted some of the ex¬ 
ceptions filed against order of ap¬ 
pointment and were determined to be 
without merit.—In re Young’s Es¬ 
tate, 9 Alaska 158. 

Appointment of minor’s nominee over 
father’s objection 
The rule that act of trial court 
must be sustained by supreme court 
if any ground exists for such act in 
record would not require sustaining 
of order appointing minor’s nominee 
as guardian if appointment was 
based solely on statutory right of 
minor to appoint his own guardian 
without any consideration of father’s 
rights under statute authorizing his 
appointment if he is a suitable per¬ 
son, but father could assert his 
rights under such statute by peti¬ 
tioning for ousting of nominee as 
guardian.—State ex rel. Stimatz v. 
District Court of Second Judicial 
Dist. 74 P.2d 8. 105 Mont. 610. 

39 C.J.S.—4 


Divorced father appointed gtiardlan 
The fact that child’s mother ob¬ 
tained a divorce from the father for 
desertion, and that the father was 
thereafter convicted of failure to 
provide for the minor and his moth¬ 
er, did not require reversal of court’s 
Judgment granting guardianship of 
the child, after the mother’s death, 
to the father rather than to the 
child’s stepfather, where there was 
evidence to show that at the time of 
guardianship proceedings the father 
was a fit person for the guardianship 
of the child.—In re McCoy’s Guard¬ 
ianship, 116 P.2d 103. 46 Cal.App.2d 
494. 

35. Iowa.—In re Relmenschnelder, 
164 N.W. 736. 

28 C.J. p 1088 note 34. 

Conclusiveness of findings of court 
generally see Appeal and Error S§ 
1656-1664. 

Great weight must be given deci¬ 
sions of probate Judge.—Richards v. 
Forrest, 180 N.E. 508, 278 Mass. 547. 

36. Cal.—In re Guardianship of 
Sharp, 106 P.2d 244, 41 Cal.App.2d 
79—Guardianship of De Brath, 64 
P.2d 968, 18 Cal.App.2d 697. 

Wyo.—In re Lambert, 80 P.2d 425, 
63 Wyo. 241. 

28 C.J. p 1088 note 34. 

Appellate court must assume that 
trial court believed evidence that 
father failed to maintain child and 
based decree appointing another 
guardian thereon.—In re Principal’s 
Guardianship, 282 P. 26, 101 Cal.App. 
669. 

Fitness of mother to be appointed 
guardian of children could not be 
questioned on appeal where finding of 
fitness below was supported by sub¬ 
stantial evidence.—Guardianship of 
De Brath, 64 P.2d 968, 18 Cal.App.2d 
697. 

37. Miss.—Maskew v. Parker, 89 So. 
909, 127 Miss. 160. 

All Intendments from conlilotlng 
evidence must be resolved in favor 
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of Judgment.—^In re Johnson’s Es¬ 
tate, 281 P. 435, 101 Cal.App. 110. 

3& R.I.—^Hennessey v. Hennessey, 
117 A. 627. 

Jury’s verdict as to relative suita¬ 
bility of parties seeking appointment 
as guardian is conclusive where evi¬ 
dence raised such issue.—Cowden v. 
Wallace, Tex.Clv.App., 4 S.W.2d 666. 

39. Cal.—In re Johnson’s Es-tate, 281 
P. 436, 101 Cal.App. 110. 
Appointment of guardian of estate,, 

as well as of person of child was not 
prejudicial.—^In re Johnson’s Estate, 
supra. 

Failure to notify state board 

The mother of minor children, 
whose guardianship was awarded to 
state board of charities and reform 
by district court after other persons 
conducted necessary investigation 
and supplied evidence with acquies¬ 
cence of such board, which promptly 
accepted children without objection 
to proceedings, was not entitled to 
complain of award because of failure 
to follow implicitly exact terms of 
statute requiring notice to board.— 
In re Lambert, 80 P.2d 425, 53 Wyo. 
241. 

Submission of counter findings 

Where there was substantial evi¬ 
dence to sustain the findings and or¬ 
der of the court in guardianship pro¬ 
ceeding, no prejudice resulted to de¬ 
fendants by reason of not having 
been afforded an opportunity to sub¬ 
mit counter findings.—In re Guard¬ 
ianship of Sharp, 106 P.2d 244, 41 
Cal.Api).2d 79. 

40. Cal.—^In re Johnson’s Estate, 281 
P. 435, 101 Cal.App. 110. 

41. Wls.—Gaston v. Babcock, 6 Wls. 
503. 

43. Mich.—Cameron v. Bentley, 28 
Mich. 620. 

28 C.J. p 1088 note 85. 

Nature of proceeding for appoint¬ 
ment of guardian see supra 5 21. 

43. Mich.—Goss v. Stone, 29 N.W. 
735, 63 Mich. 319. 
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ute the appointment of a temporary guardian is re- 
viewable by certiorari."*^ On certiorari mere irreg¬ 
ularities in the appointment of the guardian do not 
authorize the setting aside of the appointment by 
the appellate court.*^ Such court has the right to 
examine the transcript of the orders about which 
complaint is made in order to determine whether 
a general demurrer and special exceptions should 
be sustained or overruled.*® 

Proceeding amounting to motion to review. An 
application, made shortly after an appointment by 
the clerk of the court, for the removal of the guard¬ 
ian so appointed and the appointment of applicant, 
has been held to be in fact a motion to review the 
action of the clerk.*^ 

b. Who May Appeal; Parties 

An appeal from the decision on an appiication for 
the appointment of a guardian usually may be taken by 
any person who has an Interest In the proceedings and 
who is aggrieved by the decision. 

An appeal from the decision on an application for 
the appointment of a guardian usually may be tak¬ 
en by any person who has an interest in the pro¬ 
ceedings and is aggrieved by the decision,*® and 
conversely one who is not interested or aggrieved 
has no right to appeal.*® An infant of sufficient 
age to have the right to select his guardian may ap¬ 
peal from a decision involving a failure or refusal 


to recognize such right.®® 

' Where the petition requests the appointment of a 
person other than the petitioner, an appeal by such 
person can be considered only where he files, with 
the notice of appeal, an affidavit showing his right 
to appeal.®^ 

Parties, It has been held that the infant should 
be made a party to the appeal that the court may 
appoint a suitable person to protect the infant’s 
rights, although he is not a nominal party to the 
appeal;®® and also that the infant is not a neces¬ 
sary party to an appeal by the father from an order 
appointing a stranger as guardian.®* 

A guardian is entitled to become a party to an 
appeal by a former guardian whom he succeeded,®® 
and a guardian who has resigned has been allowed 
to be heard on appeal from an order appointing his 
successor.®® Where a person other than applicant 
is appointed guardian, the appointee is properly 
made a party on an appeal by applicant.®*^ 

c. Procedure 

An appeal from a decision involving the appointment 
of a guardian must be taken in accordance with statutory 
regulations. 

An appeal from a decision involving the appoint¬ 
ment of a guardian must be taken in accordance 
with statutory regulations.®® It must be taken 


Issuance of certiorari for want of. 

other remedy see Certiorari § 87 a. 
Absence of record of testimony as 
afleotlnff rlsrht to appeal { 

The absence of record of testimony 
in guardianship proceeding did not 
establish inadequacy of the remedy 
of appeal by minor's father from or¬ 
der appointing minor’s nominee as 
guardian, but father could have 
caused to be prepareid and brought 
before supreme court a sufficient 
transcript of evidence in the way 
of a common-law or bystander’s bill 
of exceptions as the basis for an ap¬ 
peal in the regular mode provided 
by statutes.—State ex rel. Stlmatz v. 
District Court of Second Judicial 
Dlst, 74 P.2d 8, 105 Mont 610. 

44. Tex.—^McAllen v. Wood, Civ. 
App., 201 S.W. 433. 

28 C.J. p 1088 note 37. 

45. Tex.—Thomas v. Pure Oil Co., 
C1V.APP., 297 S.W. 776. 

46. Tex.—Thomas v. Pure Oil Co., 
supra. 

47. Iowa.—In re Waite, 180 N.W. 
159. 190 Iowa 182. 

28 C.J. p 1088 note 38. 

48. Ark.—Scott v. Boyce, 110 S.W. 
2d 497. 194 Ark. 1156. 

Mich.—Taff v. Hosmer, 14 Mich. 249. 
28 C.J. p 1089 note 39. 


Mother of minor child for whom 
a guardian has been appointed by 
probate court over mother’s objec¬ 
tion may appeal from such order in 
view of statutory recognition of the 
very substantial Interests and rights 
a mother has in matter of an ap¬ 
pointment of a guardian for minor 
child.—^In re Guardianship of Moyer, 
40 N.B.2d 695, 68 Ohio App. 319. 

Maternal grandmother of ward was 
“person aggrieved” entitled to appeal 
from order appointing guardian.— 
Houllard v. MeSoley, 172 A 326, 64 
R.I. 232. 

Next of kin 

Ill.—McMahan v. Trautvetter, 137 N. 
R 230, 305 Ill. 395, affirming 224 Ill. 
App. 99. 

Me.—^Lunt v. Aubens, 39 Me. 392. 

49. Minn.—State v. Bazille, 84 N.W. 
120, 81 Minn. 370. 

N.H.—Hutchins v. Brown, 88 A 706, 
77 N.H. 106. 

28 C.J. p 1089 note 40. 

Failure to object to proceedings 
TJndertutor, not objecting to pro¬ 
ceedings in which mother was ap¬ 
pointed tutrix and minor’s property 
adjudicated to her, cannot appeal 
from orders.—^Estate of Chapman, 1 
La.App. 371. 

50. Ala.—^Henderson v. Wright, 126 
So. 333, 220 Ala. 369. 
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Ga.—Fonts v. Ply the, 187 S.E. 160, 
54 Ga.App. 108. 

28 C.J. p 1089 note 42. 

51. Okl.—Peterson v. Brook, 186 P. 
440, 76 Okl. 296. 

52. N.T.—^Kellinger v. Roe, 7 Paige 
362. 

28 C.J. p 1089 note 44. 

Appeal by next friend in name of in¬ 
fant 

Ala.—Henderson v. Wright, 125 So. 
333, 220 Ala. 369—Loftin v. Carden, 
83 So. 174, 203 Ala. 405. 

53. N.Y.—Underhill v. Dennis, 9 
Paige 202. 

54. N.T.—In re Van Vranken, 3 N.Y. 
S. 446. 

65. Conn.—Clark's Appeal, 2 Root 
383. 

56. Cal.—In re Henning, 60 P. 762, 
128 Cal. 214, 79 Am.S.R. 43. 

57. Ky.—^Wright v. Boswell, 103 S. 
W. 314, 31 Ky.L. 700. 

58 . Ark.—Scott v. Boyce, 110 S.W. 
2d 497, 194 Ark. 1156. 

Allowance of appeal bv probate 

court is a condition precedent to the 
acquisition of jurisdiction by the cir¬ 
cuit court.—Scott v. Boyce, 110 S.W. 
2d 497, 194 Ark. 1155. 
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within the time prescribed by statute and the 
transcript must contain all the evidence, otherwise 
undisclosed testimony influencing the decision will 
be presumed.®® Where the claims to the right of 
guardianship are disputed, depositions taken at the 
hearing should be reduced to writing and sent up 
with the papers on appeal.®^ 

Reasons for the appeal are sometimes required 
to be presented, and such a reason is insufficient 
where it does not set forth an error which entitles 
appellant to a reversal of the decree.®^ 

d. Hearing and Evidence 

Pursuant to statutory authorization the appellate 
court on appeal fronn a decision Involving the appoint¬ 
ment of a guardian may try the case de novo. 

Under some statutes the whole matter of the ne¬ 
cessity for appointing a guardian and of the right 
to appointment is tried de novo in the appellate 
court,®® while under others the hearing is confined 
to a review of the action of the lower court and 
alleged errors therein.®^ Where the appellate court 
is acting purely as a court of review, an objection 
not made in the court of first instance will not be 
considered.®® A party to the appeal may not change 
the issue decided by the lower court from one of the 
appointment of a guardian to one of removal for 
misconduct as such gfuardian.®® 

In support of an order appointing a guardian it 
will be presumed that the lower court determined 
that the required notice or citation had been issued 
and served®*^ or that proper proof had been made 
of facts sufficient to excuse the giving of notice.®® 
Where the appeal is from the appointment of a 
guardian, appellant claiming the right to the guard¬ 
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ianship, it is proper to exclude evidence to show 
that the physical condition of the child is such as to 
make it imprudent to remove it from the custody of 
the appellee.®® 

e. Disposition of Proceeding 

In a proper case the appellate court may reverse 
the decision of the lower court in the appointment of a 
guardian and, according to some authorities, the appel¬ 
late court may itself appoint a new guardian. 

A reversal is proper where the appellate court is 
convinced that the permanent good of the infant 
will be best promoted by a guardianship different 
from that determined on by the court of first in¬ 
stance, or where the reasons assigned by the probate 
court for refusing to appoint a parent and appoint¬ 
ing another are insufficient.'^® 

It has been held that in case of reversal the ap¬ 
pellate court should not appoint a guardian but 
should remand the case to the court of probate for 
that purpose but it has also been held that the 
appellate court may either make a new appointment 
itself or remand the proceedings for that purpose.*^^ 
Where the cause is tried de novo, the appellate court 
may appoint a guardian.*^® Under some statutes the 
appellate court may render the order, judgment, or 
decree which the court of probate should have ren¬ 
der ed.*^^ Where the jurisdiction is strictly appel¬ 
late, the appellate court cannot, on an appeal from 
the appointment of one person, appoint another who 
did not seek appointment in the court below.On 
appeal from a probate court order appointing a 
guardian of an infant’s person and estate, a dis¬ 
trict court order appointing a guardian of the per¬ 
son only is erroneous, since it does not dispose of 
the entire case.*^® 


59. Ark.—Scott v. Boyce, supra. 
Cal.—Ex parte Kandarian, 202 P. 

647, 187 Cal. 479. 

La.—Broulette v. Lewis, 7 Mart.N.S., 
243. 

60. Nev.—^In re Winkleman, 9 Nev. 
303. 

61. N.J.—^Read v. Drake, 2 N.J.Bq. 
78. 

62. N.H.—^Waldron v. Woodman, 68 
N.H. 15. 

28 C.J. p 1089 note 55. 

63. Ill.—McMahan v. Trautvetter, 
137 N.E. 230, 305 Ill. 396. affirming 
224 IlLApp. 99. 

Tex.—Cowden v. Wallace, Civ.App., 
4 S.W.2d 666—Pipkin v. Turner, 
Civ.App., 277 S.W. 221, 

28 C.J. P 1089 note 57. 

64. Iowa.—Lawrence v. Thomas, 51 
N.W. 11, 84 Iowa 362. 

Okl.—Parker v. Lewis, 147 P. 310, 45 
Okl. 807. 

28 C.J. p 1089 note 58. 


Bevlew of questions of fact as well 
as of law 

(1) An application for appointment 
of a guardian for a minor is not a 
“chancery case" within meaning of 
term as used in Const, art 4 5 6, con¬ 
ferring appellate Jurisdiction, and 
hence appeal on questions of law and 
fact from an order making such ap¬ 
pointment cannot be taken, but it 
may proceed as one on questions of 
law.—In re Guardianship of Moyer, 
40 N.E.2d 695, 68 Ohio App. 319. 

(2) Nature of proceeding for ap¬ 
pointment of guardian see supra 5 
21 . 

65. N.T.—Strong v. Jenkins, IB N.Y. 
S. 120, 21 N.T.Civ.Proc. 9. 

66L R.I.—^Roullard v. MeSoley, 172 
A. 326, 54 R.I. 232. 

67. Tex.—^Hannon v. Henson, Com. 
App., 16 S.W. 2d 679, affirming. Civ. 
App., 7 S.W.2d 613. 
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68. Cal.—In re Callaway’s Guardian¬ 
ship, 26 P.2d 698, 135 CaLApp. 168. 

69. Conn.—^Weisne’s Appeal, 39 
Conn. 537. 

TO. N.J.—Eldridge v. Lippincott, 1 
N.J.Law 455. 

28 C.J. p 1089 note 63, p 1090 note 64. 

71. R.I.—Congdon v. Hersey, 2 R.I. 
153. 

28 C.J. p 1090 note 65. 

72. Ill.—^owls V. Cowls, 8 Ill. 436, 
44 Am.D. 708. 

73. Ill.—McMahan v. Trautvetter, 
137 N.E. 230, 305 Ill. 395, affirming 
224 IlLApp. 99. 

Tex.—Pipkin v. Turner, Civ.App., 277 
S.W. 221. 

74. Ala.—^Henderson v. Wright, 125 
So. 333, 220 Ala. 369. 

75. Okl.—^Parker v. Lewis, 147 P. 
310, 45 Okl. 807. 

76. Tex.—Sparkman v. Stout, Civ. 
App., 212 S.W. 626. 
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§ 29. —— Filing Inventory 

A statute requiring the filing of a statement of the 
ward’s estate before appointment is directory only. 

A statutory requirement that before anyone shall 
■be appointed guardian he shall file a statement of 
the ward’s estate is directory only, and failure to file 
a statement will not of itself render an appointment 
void.*^7 In some states, such as Louisiana, an ap¬ 
plication for the confirmation or appointment of a 
tutor by nature, who is not required to give bond, 
cannot be allowed in the absence of a showing that 
the certificate of the clerk of court establishing 
the amount of the minor’s property has been re¬ 
corded in the mortgage book of the mortgage office 
of applicant’s residence.*^8 

'§ 30. Acceptance and Oath of Office 

The guardian must signify an acceptance of the office 
before he may be charged as such and must take the 
oath required by statute. 

A guardian must have notice of his appointment 
and signify his consent before he can be charged 
with the obligations of his trust,79 but any act as 
guardian by the person appointed is an assumption 
of the trust sufficient to render him liable as guard- 
ian.80 It is sometimes required by statute that a 
testamentary guardian shall notify the probate court 
of his acceptance of the guardianship within a cer¬ 
tain time after the probate of the will, failing in 
which the court has jurisdiction to appoint a stat¬ 
utory guardian.81 A petition for the probate of the 
will by one who is named therein as executor and 
testamentary guardian is a sufficient acceptance of 

the g^ardianship.82 

Oath of office. When required to do so by stat¬ 


ute, a guardian must take the oath of office before 
he is entitled to assume the duties incident to his 
trust,83 and this requirement has been held to apply 
to a testamentary guardian.®^ It has been held, 
however, that an omission to take the oath does not 
affect the liability of the guardian to his ward,85 
or his right to a reasonable allowance for the ward’s 
support and maintenancc.88 Acts of a person, who 
has been appointed guardian and has given bond as 
such, with respect to the property of the ward, have 
been held valid, although the appointee has not tak¬ 
en the oath of office.87 

§ 31. Bond 

The necessity, requisites, and sufficiency of guard¬ 
ians’ bonds are considered infra §§ 32-36. Ques¬ 
tions as to the construction of such bonds and lia¬ 
bility thereon are considered infra §§ 197-210, and 
the remedies for the enforcement of such liability 
are discussed infra §§ 211-229. 

Examine Pocket Parts for later cases. 

§ 32. -- Necessity in General 

Where the statute requires a guardian to give a bond, 
he cannot qualify or become entitled to act as guardian 
without giving such bond; but his failure to give a bond 
ordinarily does not render his acts as guardian void, 
at least as against third persons without notice, al¬ 
though there is authority to the contrary. Under some 
statutes natural guardians are required to give a bond, 
and under others flnanciai Institutions may be per¬ 
mitted to serve as guardians without bond. 

Where the statute requires a guardian to give a 
bond for the faithful performance of his duties, as 
part of his qualification, he cannot qualify as guard¬ 
ian without giving such bond ;88 nor is he entitled 


77. Ind.—^Lee v. Ice. 22 Ind, 384. 
Okl.—Tucker v. Leonard, 183 P. 907, 

76 Okl. 16. 

Guardian's duty to file Inventory in 
managing estate see Infra § 77. 

78. Certificate rnnst be produced be¬ 
fore appointment can legally be 
made.—^Arlaud’s Succession. 8 So. 
389. 42 La.Ann. 548. 

79. S.C.—^Barns v. Branch, 14 S.C.L. 
19. 

28 C.J. p 1073 note 43. 

Stity to accept 

Under Civ.Code art SOI father of 
his minor children was not only en¬ 
titled to be appointed their natural 
tutor but was required to accept the 
appointment.—^Kelley v, Kelley, 3 
So.2d 641, 198 La. 338. 

80. Pa.—^Eyster’s Appeal, 16 Pa. 372. 
28 C.J. p 1090 note 74. 

81. Mo.—State v. Holtcamp, 163 
S.W. 76, 168 Mo.App. 402. 

28 C.J. p 1090 note 75. 


82. Miss.—Gregory v. Field, 63 Miss. 
323. 

83. Tex.—^Hannon v. Henson, Com. 
App., 15 S.W.2d 679, affirming, Civ. 
App., 7 S.W.2d 613. 

28 C.J. p 1090 note 78—40 C.J. p 1298 
notes 31 [a], 33. 

Temporary guardian 

(1) Where required by statute, a 
temporary guardian must take an 
oath.—Hannon v. Henson, supra. 

(2) Where record showed that tem¬ 
porary guardian was appointed by or¬ 
der duly entered in minutes of coun¬ 
ty court, and that bond and oath 
were filed and approved, appointment 
of temporary guardian became ef¬ 
fective on filing of bond and oath.— 
McKinley v. Salter, Tex.Clv.App., 136 
S.W.2d 616, error dismissed, judg¬ 
ment correct, appeal dismissed 61 S. 
Ct. 734, 812 U.S. 669, 85 L.Bd. 1106. 

Wheu temporary guardian becomes 
permanent guardian, he need not take 
a new oath In the absence of a stat¬ 
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utory requirement.—Hannon v. Hen¬ 
son, Tex.Com. App., 16 S.W.2d 579, 

affirming, Civ.App., 7 S.W.2d 613. 

84. La.—Verret v. Aubert, 6 La. 350. 

28 C.J. p 1090 note 79, p 1073 note 

43. 

Appointment of guardian by will see 
supra § 13. 

85. La.—^Way v. Levy, 6 So. 661, 41 
La.Ann. 447—Butler v. Her Credi¬ 
tors, 5 Mart.,N.S., 624. 

86. Mich.—^Alexander v. Hillebrand, 
103 N.W. 849, 140 Mich. 490, 112 
Am.S.R. 417. 

87. Keose of ward’s property 

Cal.—^Whyler v. Van Tiger, 14 P. 846, 
2 Cal.Unrep.Cas. 800. 

8a Ark.—^Norris v. Dunn, 43 S.W.2d 
77, 81, 184 Ark. 611, quoting Cor¬ 
pus Jtirls. 

Tex.—^Williams v. Poster, Civ.App., 
229 S.W. 896. 

28 C.J. p 1090 notes 85, 86. 
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to act as guardian,or take possession of and con¬ 
trol the property of his ward,^^® unless he has com¬ 
plied with this condition precedent. The court 
should not grant letters of guardianship without re¬ 
quiring a bond;®i but the failure of the order to 
require a bond or the failure of the person appoint¬ 
ed to furnish one ordinarily does not render the 
appointment null and void at least as to third per¬ 
sons dealing with the guardian without notice of 
such defect, ^nd does not expose it to collateral 
attack,93 although the contrary has been held under 
a statute making the furnishing of a bond a juris¬ 


dictional prerequisite to completion of the appoint¬ 
ment.®^ While a guardian who has never acted as 
such may deny the validity of his appointment on 
the grounds that he has not given bond,®^ if he 
has entered on the discharge of his duties his fail¬ 
ure to g^ve a bond does not relieve him from liabili¬ 
ty for his acts or omissions in connection with the 
guardianship.®® 

Natural guardians. Even in the case of a natural 
guardian, under some statutes, a bond is required 
as a prerequisite to control over the estate of the 
infant;®*^ but a pa 5 rment to a natural guardian who 


The ohjeot of the hond Is security 
to those interested in the property 
settlement of the estate, and par¬ 
ties Interested acquire a vested in¬ 
terest in the hond which cannot be 
divested without their consent, ex¬ 
cept in the manner prescribed by 
law.—In re Deming’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 

.In Louisiana 

(1) A tutor is generally required 
to file a bond for the faithful per¬ 
formance of his duties, as a condi¬ 
tion precedent to assuming them.— 
In re Pelham, 99 So. 857. 155 La. 
1021—40 C.J. p 1297 note 16 [a]. 

(2) But under certain conditions a 
dative tutor may be appointed with¬ 
out bond.—Wright v. Calhoun, 92 So. 
589, 151 La. 998. 

(3) Thus a tutor may be appointed 
without bond on the advice of a 
family council.—Markham v. Schardt, 
26 La.Ann. 703. 

(4) Where a natural tutrix is, aft¬ 
er her remarriage, reappointed on the 
recommendation of the family coun¬ 
cil, the furnishing of a bond may 
properly be dispensed with.—^Wright 
V. Calhoun, supra. 

(5) A tutor appointed without bond 
’Will not be required to give bond 

simply because the assets in his 
hand are converted from real into 
personal property.—Destrehan's Suc¬ 
cession, 4 La.Ann. 367. 

(6) One not a resident in the par¬ 
ish cannot be appointed dative tutor 
to a minor, without giving bond.— 
Foley’s Succession, 34 La.Ann. 129. 

■ 89. Ark.—Norris v. Dunn, 43 S.W.2d 

77. 81, 184 Ark. 511, quoting Coipus 

J'urls. 

28 C.J. p 1090 note 87. 

CS’oneral guardian of the person is 
not required to give bond in order 
to act for ward.—In re Young’s Es¬ 
tate. 289 N.Y.S. 1052, 160 Mlsc. 344. 

:90. N.J.—Caruso v. Caruso, 139 A. 

812, 101 N.J.Eq. 350, reversed on 

other grounds 148 A. 882, 106 N.J. 

Eq. 130—Dorsa v. Public Service 

Co-ordinated Transport, 152 A. 863, 

.9 N.J.Misc. 23. 


Pa.—Bundle v. Meyers, 3 A.2d 172, 
133 Pa.Super. 433. 

28 C.J. p 1090 note 88. 

General guardian of property 

Before letters of general guard¬ 
ianship of an infant’s property are 
issued, the person appointed must file 
a proper bond.—In re Weinmann’s 
Guardianship, 33 N.Y.S.2d 586, 178 
Misc. 227—McBrlen v. McBrien, 271 
N.Y.S. 906, 160 Misc. 849. 

91. S.C.—Gullick V. Slaten, 168 S.E. 
697. 169 S.C. 244. 

Wis.—In re Hewitt’s Estate, 215 N. 

W. 673, 194 Wis. 15. 

28 C.J. p 1091 note 89. 

92. Cal.—In re Chin Mee Ho, 73 P. 
1002, 140 Cal. 263—Braly v. Reese, 
51 Cal. 447. 

Ga.—New York Life Ins. Co. v. Gil¬ 
more, 157 S.E. 188, 171 Ga. 894, re¬ 
versing 149 S.E. 799, 40 Ga.App. 
431, and conformed to 169 S.E. 288, 
43 Ga.App. 442—Cuyler v. Wayne, 
64 Ga. 78. 

Kan.—Hunt v. Insley, 42 P. 709, 66 
Kan. 213. 

Mich.—Palmer v, Oakley, 2 Dougl. 
433, 47 Am.D. 41. 

Mo.—^Exendine v. Morris, 8 Mo.App. 
883. 

N.C.—Howard v. Sexton, 10 S.E. 148, 
104 N.C. 76. 

Puerto Rico.—Graham v. Crosas, 19 
Puerto Rico 184. 

Sale by tutor who has not given 
bond may support title by adverse 
possession.—B. Fernandez & Bros. v. 
Ayllon, Puerto Rico, 45 S.Ct. 62, 266 
U.S. 144, 69 L.Ed. 209, reversing, C. 
C.A., Ayllon v. Gonzalez, 288 F. 28, 
certiorari granted B. Fernandez & 
Bros. V. Ayllon, 44 S.Ct 5, 263 U.S. 
691, 68 L.Ed. 509. 

93. Cal.—In re Chin Mee Ho, 73 P. 
1002, 140 Cal. 263. 

Qa.—^New York Life Ins. Co. v. Gil¬ 
more, 157 S.E. 188, 171 Ga. 894, 
reversing 149 S.E. 799, 40 Ga.App. 
431, and conformed to 159 S.E. 
288, 43 Ga.App. 442. 

Collateral attack on appointment gen¬ 
erally see infra § 38. 

94. Ark.—Grogan v. Weatherby, 119 
S.W.2d 552, 196 Ark. 706. 
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Partition sale 

A nonresident Infant against whom 
a partition suit was brought without 
notice except to a person who had 
been appointed his guardian was en¬ 
titled to set aside partition sale 
where guardian had not filed bond as 
required by order of appointment 
since failure to file bond was defect 
of which purchasers at sale were 
charged with notice and hence pur¬ 
chasers were not “innocent purchas¬ 
ers,*’ notwithstanding recital of par¬ 
tition decree that guardian had giv¬ 
en bond as required by law and order 
of court where decree followed alle¬ 
gation of complaint without proof. 
—Grogan v. Weatherby, supra. 

95. CaL—Murphy v. Santa Clara 
County Super. Ct., 24 P. 310, 84 Cal. 
592. 

96. La.—Gonsoulin v. Migues, 5 La. 
Ann, 565—Butler v. Her Creditors, 
5 Mart. 624. 

Puerto Rico.—Graham v. Crosas, 19 
Puerto Rico 184. 

97. N.J.—^Dorsa v. Public Service 
Co-ordinated Transport, 162 A. 863, 
9 N.J.Misc. 23. 

28 C.J. p 1091 note 93. 

In iboulBlana 

(1) A natural tutor is not required 
to give bond.—In re Wyly’s Tutor¬ 
ship, 186 So. 65, 191 La. 644—In re 
Pelham, 99 So. 857, 155 La. 1021— 
28 C.J. p 1091 note 92 [a] (1)—40 C. 
J. p 1297 note 17 [a]. 

(2) The tacit mortgage on the 
property of such a tutor affords a 
sufficient security without bond.— 
Labranche v. Trepagnler, 4 La.Ann. 
558. 

(3) But the statute gives the tutor 
the privilege of furnishing bond to 
replace this mortgage.—Carter v. 
.^na Casualty & Surety Co. of Hart¬ 
ford, Conn.. 115 So. 662, 165 La. 478. 

(4) Where amount due from fed¬ 
eral government on death of a vet¬ 
eran has been paid in full to veter¬ 
an’s children’s natural tutrix ap¬ 
pointed under general laws of state, 
a bond cannot be exacted of the tu¬ 
trix for faithful administration of 
trust under provisions of the federal 
World War Veterans’ Act, or the 



39 C.J.S. 


QVAEBIAN AND WARD 


sites of a guardian’s bond should be complied with,i5 
but mere informalities or technical irregularities 
will not necessarily invalidate the bondi® or the ap¬ 
pointment and even though a bond does not sat¬ 
isfy fhe requirements of a statutory bond it may 
nevertheless be effective as a common-law bond.i^ 

Order for bond. An order requiring a bond is not 
a prerequisite of the sureties’ liability thereon.i^ 
Where the order of appointment recites that it is 
to take effect on the giving of a bond, but leaves 
the amount of the bond blank, there can be no in¬ 
ference of an intention to dispense with a bond 
entirely. 20 

Date and seal. The date is not an essential part 
of a guardianship bond .21 A recital in the order 
of appointment that the bond was executed on the 
day the order was made will be accepted as true, 
although the bond is dated a different day .22 The 
fact that the paper filed as a bond is not a sealed 
instrument does not render the appointment void.23 

Execution and delivery. A bond must, of course, 
be executed in order to be binding,24 and it is some¬ 
times required that the bond be executed in open 
court.25 In order to become effective the bond must 
be delivered,26 but delivery of the bond to the judge 
on the day before the appointment is an immaterial 
error.27 Notice to the infant that the bond is de¬ 
livered only on conditions does not estop the in- 

fant.28 

An escrow cannot be created by delivery of the 
bond to the obligee.29 

Approval. It is the guardian’s duty to have the 
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bond approved,®® and without such approval he is 
not qualified and has no authority to act as guard¬ 
ian so as to bind the estate,®^ but the absence of 
approval does not vitiate the bond as to the sure¬ 
ties.®® A fortiori, where the statute provides that 
a guardian’s bond shall not be void for any infor¬ 
mality, illegality, or defect therein, a 'bond is valid 
notwithstanding the guardian was appointed by the 
court and the bond approved by the clerk.®® An 
order of appointment reciting that the guardian 
was sworn and, together with his sureties, entered 
into a covenant conditioned as the law requires is 
a sufficient approval of the bond,®^ and where the 
bond is taken and acknowledged in open court this 
amounts to such an approval as the law requires.®® 
If a sufficient bond has been duly executed in com¬ 
pliance with the terms of the order of appointment, 
it is the court’s duty to approve it.®6 Unless the 
statute provides otherwise, the approval of a guard¬ 
ian’s bond is a matter for the court rather than for 
the clerk.®7 

Time of taking effect. For purposes of determin¬ 
ing when he may sue as guardian, a guardian’s bond 
takes effect as of the day of its date and of his ap¬ 
pointment, notwithstanding the bond may have been 
filed later.®® 

Conditions. The ordinary and usual condition of 
a guardian’s bond is that he will faithfully dis¬ 
charge his duties as such.®9 Substantial compliance 
with the statutory requisites as to the condition of 
the bond is sufficient,^® and the fact that the bond 
contains more,^! or less, ^2 than the statute requires 
does not necessarily invalidate it 


15. N.C.—Cheshire v. Howard, 178 
S.K 348. 207 N.C 666. 

16. N.C.—Cheshire v. Howard, su¬ 
pra. 

17. Ga.—Fidelity & Deposit Co. of 
Maryland v. Norwood, 144 S.B. 
387, 38 Ga.App. 534. 

18. Ala.—Painter v. Maudlin, 24 So. 
769. 119 Ala. 88, 72 Am.S.R. 902. 

19. Ark.—Sebastian v. Bryan, 21 
Ark. 447. 

28 C.J. p 1093 note 54. 

80. Alaska.—^Whlte v. White Co., 4 
Alaska 317. 

21. Ky.—Stembrldge v. Stembridge, 
10 Ky.Op. 593. 

22. Ky.—Stembridge v. Stembridge, 
supra. 

23. Mo.—Exendine v. Morris, 8 Mo. 
App. 383. 

24. Authorizing olerk to sign 

In an action to recover from sure¬ 
ty on a guardian’s bond, where the 
court clerk had not signed the bond 
for the surety, but had attached to 
the bond the surety’s letter author¬ 


izing the clerk to sign the bond, it 
was held to have the same force and 
effect as though the clerk had signed 
the surety’s name to the bond.—^Wil¬ 
liams y. Hollis, 14 Tenn.App. 374. 

25. Va.—Page v. Taylor, 2 Munf. 
492, 16 Va. 492. 

26. Mass.—Pay v. Richardson, 7 
Pick. 91. 

28 C.J. p 1093 note 47. 

27. Wls.—^Vincent v. Starks, 45 Wls. 
458. 

28 C.J. p 1093 note 48. 

28. N.Y.—Bangs v. Osborn, 2 N.T.St. 
685. 

29. N.J.—Ordinary v. Thatcher, 41 
N.J.Law 403, 32 Am.R. 225. 

30. Ind.—Blackwell v. State, 26 Ind. 
204. 

31. Ark.—Grogan v. Weatherby, 119 
S.W.2d 662, 196 Ark. 705. 

32. Fla.—Carroll v. Carroll, 172 So. 
916, 127 Fla. 226. 

Ind.—State v. Britton, 1 N.E. 617, 
102 Ind. 214. 

33. Ind.—Peelle v. State, 21 N.E. 
288, 118 Ind. 512. 
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34b Ky.—Clement v. Hughes. 17 S. 

W. 286, 11 Ky.D. 720. 

28 C.J. p 1093 note 59. 

35. Ky.—Collins v. Slaughter, 10 Ky. 
Op. 695. 

36. Cal.—Sakurai v. Superior Court 
of California in and for Los An¬ 
geles County, 223 P, 675, 65 Cal. 
App. 280. 

37. Tenn.—Brown v. Brown, 64 S.W. 
2d 59, 16 Tenn.App. 230. 

38. Mo.—Ormiston v. Trumbo, 77 
Mo.App. 310. 

39. Tex.—Hornung v. Schramm. 64 
S.W. 615, 22 Tex.Civ.App. 327. 

28 C.J. p 1091 note 8. 

40. Okl.—Rice v. Theimer, 146 P. 
702, 45 Okl. 618. 

28 C.J. p 1092 note 9. 

41. Ohio.—Huntington v. Globe In¬ 
demnity Co., 27 Ohio N.P.,N.S., 12. 

28 C.J. p 1092 note 10. 

42. Va.—Pratt v. Wright, 13 Gratt. 
175, 54 Va. 176, 67 Am.D. 767. 

28 C.J. p 1092 note 11. 
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Designation of ward. While the bond should, of 
course, designate the infant for whose benefit it is 
given, and if the ward is not named in the bond 
he is not entitled to judgment against the sureties,^^ 
the omission of his Christian name,^^ a discrepancy 
between his Christian name as stated in the bond 
and an erroneous Christian name stated in the or¬ 
der of appointment,^ 5 or the insertion of his name 
in the wrong placed® is not fatal to the validity of 
the bond. 

Single bond for benefit of several wards. The 
fact that a single bond is given for the benefit of 
more than one ward does not ordinarily vitiate it as 
a statutory bond,^^ even though it expresses a joint 
obligation as to the wards while the statute requires 
it to be several.^® Even where the statute requires 
a separate bond for each ward, a single bond for all 
will be upheld as a common-law obligation but 
it is the better practice to take a separate bond for 
each ward,50 

Obligee, The bond should run to the obligee des¬ 
ignated in the statute,®^ and if it does not it is in¬ 
valid as a statutory bond,®^ although it may be en¬ 
forced as a common-law obligation®^ or in equity.®^ 
A bond given a judge of probate, solvendum to him 
or his successor in such office, being plainly intend¬ 
ed for an official bond, is good.®® Where the statute 
requires the bond to be given to the infant, a bond 
which recites the appointment of a certain person 
as guardian for an infant named therein, and is 
conditioned for the faithful performance of the du¬ 
ties of the guardian, is not invalid because the name 


of the obligee is not filled in in the blank provided 
therefor.®® A bond payable to the probate judge 
in accordance with the statute is not affected by the 
subsequent removal of the proceedings to a court 
of equity; it remains a sufficient bond.®'^ 

Recital of appointment. The guardian’s appoint¬ 
ment need not be recited in the bond,®® but where 
it is so recited the recital is an admission of his ap¬ 
pointment and makes other proof thereof unneces¬ 
sary.®® 

Filing. Where a recorded decree reestablishing 
a guardian’s bond contains a copy of the bond, it is 
not necessary to file another copy of the bond cer¬ 
tified by the clerk.®® The guardian’s bond is deemed 
“filed” from the time it is delivered to the clerk for 
filing, even though the clerk does not affix the filing 
stamps until some time later.®i 

Correction by court action. If the bond has been 
marked “canceled,” the court may order the word 
“canceled” to be stricken out.®^ 

b. Amount of Penalty 

The bond should state the amount of the penalty, 
which should accord with the applicable statutory re¬ 
quirements, and be fixed by the court with reference to 
the size of the estate. 

The bond should state the amount of the penal¬ 
ty,®® and if it names no penalty it is invalid at law,6"^ 
unless the statute makes it enforceable notwith¬ 
standing the defect,®® but it may be enforced in eq¬ 
uity.®® The amount of the penalty should accord 
with the requirements of applicable statutes.®^ In 


43. Ky.—Greenly v. Daniels, 6 Bush 
41. 

44. Ark.—^Turner v. Alexander, 41 
Ark. 264. 

45. N.C.—Shuster v. Perkins, 46 N. 
C. 325. 

46. N.C.—Sprinkle v. Martin, 69 N.C. 
175. 

47. Okl.—Title Guaranty & Surety 
Co. V. Foster, 203 P. 231, 84 Okl. 
291. 

28 C.J. p 1093 note 64. 

48. Nev.—^Deegan v. Deegan, 37 P. 
360, 22 Nev. 185, 68 Am.S.R. 742. 

Okl.—Title Guaranty & Surety Co. v. 
Poster. 203 P. 231, 84 Okl. 291. 

49. Wyo.—U. S. Fidelity & Guar¬ 
anty Co. V. Parker, 121 P. 631, 20 
Wyo. 29. 

28 C.J. p 1094 note 66. 

50. Ohio.—Case v. State. 1 OhloDec., 
Reprint, 486, 10 West.Li.J. 163. 

Okl.—Title Guaranty & Surety Co. v. 
Poster, 203 P. 231, 84 Okl. 291. 

51. Tex.—Fahey v. Boulmay, 59 S. 
W. 300, 24 Tex.Clv.App. 279. 

28 C.J. p 1092 note 12. 


52. N.C.—Currituck v. Dozier. 14 N. 
C. 287. 

28 C.J. p 1092 note 13. 

53. N.C.—Currituck v. Dozier, supra. 

54. Tenn.—Ferrell v. Dooly, 6 

Humphr. 110. 

28 C.J. p 1092 note 16, 

55. Vt.—Grand Isle Dist. Prob. Ct. 
V. Strong, 27 Vt. 202, 65 Am.D. 190. 

56. Okl.—^U. S. Fidelity & Guaranty 
Co. V. Hansen, 129 P. 60, 67, 36 Okl. 
449, 459, Ann.Cas.l915A 402. 

57. Ala.—Watson v. White, 113 So. 
260, 216 Ala. 396. 

58- Va.—Pratt v. Wright, 13 Gratt. 
175, 64 Va. 175, 67 Am.D. 767— 
Call V. Ruffln, 1 Call 333. 6 Va. 
333. 

59. Ill.—Ryan v. People, 62 Ill.App. 
366, affirmed 46 N.E. 206, 166 Ill. 
143. 

Mo.—State v. Richardson, 29 Mo.App. 
595. 

GO. Fla.—Fisher v. Guidy, 142 So. 
818, 106 Fla. 94. 

61. Okl.—Boland v. Heck, 65 P.2d 
1213, 179 Okl. 403. 
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62. Pa—^Newcomer’s Appeal, 43 Pa. 
43. 

63. N.C.—Rollins v. Ebbs, 50 S.E. 
677, 138 N.C. 140, disapproving on 
rehearing 49 S.E. 341, 137 N.C. 355. 

28 C.J. p 1092 note 23. 

64. Tenn.—Bumpas v. Dotson, 7 
Humphr. 310, 46 Am.D. 81. 

65. Ind.—Britton v. State, 17 N.E.. 
264, 115 Ind. 55—State v. Britton, 
1 N.E. 617, 102 Ind. 214. 

6S. Tenn.—Bumpas v. Dotson, 7 
Humphr. 310, 46 Am.D. 81. 

28 C.J. p 1092 note 26. 

67- N.T.—In re Welnmann’s Guard¬ 
ianship, 33 N.T.S.2d 686. 178 Misc. 
227—Bennett v. Byrne, 2 Barb.Ch. 
216. 

Tex.—Heyn v. Massachusetts Bond¬ 
ing & Insurance Co., Civ.App., 110* 
S.W.2d 261, error dismissed. 
Special bond for sale see infra § 121. 
Effect of statutory amendmexit 
(1) The Texas statute formerly re¬ 
quired the bond to be in an amount 
double the estimated value of the es¬ 
tate.—^American Indemnity Co. v. No¬ 
ble, Tex.Com.App., 236 S.W. 867. re- 
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any particular case the amount must be fixed by the 
court with reference to the infant’s estate,®® and 
in so fixing the amount the court is not bound by 
the allegations in the petition as to the value of the 
estate.®® 

Where the wards have a pension, the guardian 
should be required to give a bond sufficient to cov¬ 
er the entire amount of the pension until the major¬ 
ity of the wards, although the pension money may 
be used from time to time for their support.^® 

Where the estate is very large the court may, it 
has been held, relax the rule as to the amount of 
the bond, but in such case it should limit the period 
and modes of accounting so as to render the security 
ample.*^^ 

Reduction. In the absence of a statute providing 
therefor the court cannot reduce the penalty of a 
guardian’s bond .'^2 Even though an excessive pen¬ 
alty is named by mistake, the mistake is one of law 
and cannot be corrected in favor of the sureties.^® 

c. Sureties 

A guardianship bond Is generally required to have 
sureties. Where the bond must be executed by the prin¬ 
cipal as well as by the surety, his omission to do so Is 
an irregularity, but does not render the bond void. A 
surety company may be the surety on a guardian's bond. 

The statutes usually require sureties on a gpiard- 
ianship bond.^^ Where a wife is appointed guard¬ 
ian, her husband should be taken as her sole bonds¬ 
man only in case his pecuniary resources are am¬ 
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ple.*^® If the same person is both obligee and sure¬ 
ty, the bond is void at law,*^® but may be enforced 
in equity.Where the bond must be executed by 
the principal as well as by the surety, his omission 
to do so is an irregularity;*^® but such irregularity 
does not render the bond void,*^® and, although it 
may not satisfy the requirements of a statutory 
bond, may nevertheless be effective as a common- 
law bond.®® A fortiori, a bond not executed by the 
guardian is not void where the statute does not re¬ 
quire him to execute it.®i 

Reference as to sufficiency. If the question of 
the sufficiency of sureties is referred to a master, 
tlie report should give simply the result of his in¬ 
quiries and not the evidence.®® 

Surety companies. The surety on a guardian’s 
bond may be a surety company,®® and if the bond 
is guaranteed by a surety company the surrogate 
may in his discretion dispense with other sureties.®^ 

§ 35. — New or Additional Security 

The court has authority to accept or require new 
or additional security where such a course appears proper 
for the protection of the estate, and. Indeed, In some In¬ 
stances it is Its duty to do so. A surety may apply for 
an order requiring new or additional security to be fur¬ 
nished. 

The court has authority to accept®® or require®® 
a new bond or surety from a guardian who has al¬ 
ready given bond or surety, or to require additional 
security®*^ where such a course seems proper for 


versing', Clv.App., 216 S.W. 441— 
McAdams v. Wilson, Tex.Civ.App., 
164 S.W. 69. 

(2) The amendment requiring the 
guardian to give bond only in an 
amount equal to double the estimated 
value of the personal property, plus 
a reasonable amount to cover rents 
and Income from real estate, applies 
to a guardian qualifying subsequent 
to its taking effect, although the 
guardianship proceedings were com¬ 
menced previous to its taking effect. 
—American Indemnity Co. v. Noble, 
supra. 

68. N.T.—^Bennett v. Byrne, 2 Barb. 
Ch. 216. 

69. Tex.—Greer v. Ford, 72 S.W. 73, 
31 Tex.Civ.App. 389. 

7a Ind .—West v. Forsythe, 34 Ind. 
418. 

71. N.T.—Matter of Hedges, 1 Edw. 
57. 

72. N.T.—McBrien v. McBrien, 271 
N.Y.S. 905, 150 Mlsc. 849. 

28 C.J. p 1092 note 34. 

73. Ind.—^Peelle v. State, 21 N.E. 
288, 118 Ind. 512. 

28 C.J. p 1092 note 35. 


74. S.C.—Gulllck V. Slaten, 168 S.E. 
697, 169 S.C. 244. 

lUCortgage as secniity 

While it is Irregular for a probate 
Judge to accept a guardian’s bond 
which is secured only by a mortgage 
of real estate purchased with funds 
belonging to the ward’s estate, nev¬ 
ertheless, where such a bond and 
mortgage were accepted they became 
a "bond” for performance by guard¬ 
ian of her trust.—Gullick v. Slaten, 
supra. 

In Iionlslana the tutor’s sureties 
may in a proper case be named by 
the family council.—Commaux v. 
BarbJn, 6 Mart.,N.S.. 454. 

75. Ind.—^Ex parte Maxwell, 19 Ind. 

88 . 

70. N.C.—^Butler v. Durham, 38 N.C. 
589—Davis v. Somerville, 15 N.C. 
382. 

77. N.C.—Butler v. Durham, 38 N.C. 
689—^Armistead v. Bozman, 36 N.C. 
117. 

7& N.C.—Cheshire v. Howard, 178- S. 
E. 348, 207 N.C. 566. 

79. Mich.—Palmer v. Oakley, 2 
Dougl. 433, 47 Am.D. 41. 
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N.C.—Cheshire v. Howard, 178 S.B. 
348, 207 N.C. 566. 

80. Ala.—^Painter v. Maudlin, 24 So. 
769, 119 Ala. 88, 72 Am.S.R. 902. 

81. Mich.—^Palmer v. Oakley, 2 
Dougl. 433, 47 Am.D. 41. 

82. N.T.—Matter of Morrell, 4 Paige 
44. 

83. N.C.—Roebuck v. National Sure¬ 
ty Co., 166 S.E. 631, 200 N.C. 196. 
Foreign corporation, although au¬ 
thorized to do business in state, could 
not act as surety on guardian’s bond. 
— ^Less V. Ghio, Tex.Clv.App., 49 S.W. 
635. 

84. NT.—In re Filer, 11 Abb.N.Cas. 
107, 2 McCarty Clv.Proc. 64—Rleck 
V. Fish, 1 Dem.Surr. 75. 

85. Tex.—Heyn v. Massachusetts 
Bonding & Insurance Co., Civ.App., 
110 S.W.2d 261, error dismissed. 

28 C.J. p 1094 note 69. 

86. Fla.—^Fidelity & Deposit Co. of 
Maryland v. Hogan, 136 So. 825, 
102 Fla. 196. 

Ga.—Great American Indemnity Co. 
V. Jeffries, 16 S.E.2d 135, 65 Ga. 
App. 686. 

87. Fla.—^Fidelity & Deposit Co. of 
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the protection of the ward’s estate. While the pow¬ 
er to require new or additional security is sometimes 
given by statute,^8 it has been held to exist inde¬ 
pendent of any statutory provision.89 Where the 
security previously given is found to be insufficient, 
it is not only the right but the duty of the court to 
require additional security.^o A new bond may be 
required when the guardian is about to receive 
funds not in contemplation when the original bond 
was executed,® 1 and should be given as a condition 
of the payment of a legacy or distributive share to 
the guardian when there is any express statutory 
requirement to that effect®2 The fact that a guard¬ 
ian, after the death of the ward, holds the funds 
until they are surrendered to the persons entitled 
thereto does not give to the court the power to ex¬ 
act a new bond.®8 

The sureties may apply for an order requiring 
the guardian to give a new bond or additional se¬ 
curity.® ^ 

Proceedings, A proceeding to compel the giv¬ 
ing of a new bond is in the nature of a chancery 
proceeding, and it is not necessary, in order to pre¬ 
serve questions of law for review, that propositions 
of law be submitted.®® 

§ 36. - Evidence as to Giving of Bond 

The fact that a bond was given may be presumed 
from a recitation to that effect In the iettera of guardian¬ 
ship or from other circumstances. 

Notwithstanding a bond cannot be found in the 
records, it will be presumed that the bond was duly 
given where the guardian has acted as guardian and 
been recognized as such by the court, and it ap¬ 
pears that the records are in a great state of con¬ 


fusion,®® or where the statutes require the giving 
of bond before issuance of letters of guardianship 
and the letters recite the giving of the bond and the 
court has entertained an application of the guardian 
to sell his ward’s land.®*^ Letters of guardianship, 
setting forth that the party has complied with the 
requisites of the law to entitle him to such letters, 
are evidence that the bond has been given.®8 

§ 37. Letters of Guardianship 

Letters of guardianship, while constituting evidence 
of the guardian's authority to act as such, are not ordi¬ 
narily essential to his authority to act or to impress 
on him the burdens of his trust; they are not subject 
to collateral attack and irregularities therein do not in¬ 
validate the appointment. 

It is usual and proper to issue to a person who is 
appointed guardian a certificate or commission, 
termed letters of guardianship,®® which furnish ev¬ 
idence of the guardian’s authority to act as such.^ 
However, the issuance of such letters is not ordi¬ 
narily necessary to authorize the guardian to act or 
to impress on him the obligations and burdens of 
his trust ;2 and, a fortiori, imperfections in the let¬ 
ters issued do not affect the validity of the appoint¬ 
ment.® All reasonable presumptions should be in¬ 
dulged in favor of letters of guardianship having 
been issued regularly and after lawful proceed¬ 
ings,^ and if it appears that the court had juris¬ 
diction the letters are not subject to collateral at¬ 
tack.® While it is preferable that such letters 
should recite the mode and particulars of the nom¬ 
ination, such recital is not essential to their valid¬ 
ity as evidence of the appointment.® Where the 
appointee succeeds another guardian, it is not nec¬ 
essary that the letters should show on their face that 


Maryland v. Hogan, 135 So. 825, 
102 Fla. 196. 

Wls.—In re Hewitt's Hstate, 216 N. 

W. 573, 194 WiB. 15. 

28 C.J. p 1094 note 70. 

88. Fla.—Fidelity & Deposit Co. of 
Maryland v. Hogan, 135 So. 826, 
102 Fla. 196. 

28 C.J. p 1004 note 71. 

89. Ohio.—Case v. State, 1 Ohio Dec., 
Reprint, 486, 10 WestL.J. 163. 

90. Ky.—Comellson v. Million, 128 
S.W. 316, 138 Ky. 416. 

28 C.J. p 1094 note 73. 

91. S.C.—^Williams v. Weeks, 48 S. 
E. 619, 70 S.C. 1. 

98. N.T.—Matter v. Mills, 61 N.Y.S. 

243. 29 Mlsc. 272, 1 Mills Surr. 286. 
93. Ky.—Comellson v. Million, 128 
B.W. 316, 138 Ky. 416. 

94- Ga.—Remington v. Hopson, 72 
S.E. 918. 137 Ga. 95. 

28 G.J. p 1094 note 77. 


95. Ill.—^Wackerle v. People, 48 N. 
E. 123, 168 111. 260. 

98. La.—^Hoober v. Sellers, 5 La. 
Ann. 180. 

97. R.I.—McGale v. McGale, 29 A. 
967, 18 R.L 676. 

88. La.—Smith v. Porter, 16 La.Ann. 
370. 

99. N.Y.—Matter of Atwood, 32 N.Y. 
S. 115, 10 Misc. 480. 

28 C.J. p 1094 note 82. 

“Letters of guardianship are mere¬ 
ly a commission which places the 
property of the ward In the care ef 
an officer of the court as custodian, 
and In Its effect Is not essentially 
different from the appointment of a 
receiver or temporary administrator.” 
—Walker v. Graves, 126 S.W.2d 164, 
156, 174 Tenn. 336. 

1. Tenn.—^Walker v. Graves, supra. 
28 C.J. p 1094 note 83. 
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2. Cal.—^Whyler v. Van Tiger, 14 P. 

846, 2 Cal.Unrep.Cas. 800, 

28 C.J. p 1094 note 84. 

General guardian of the person is 
not required to obtain full and com¬ 
plete letters In proceeding in order 
to act for ward.—In re Young’s Es¬ 
tate, 289 N.Y.S. 1052. IGO Misc. 844. 
3- Pa.—Eyster’s Appeal. 16 Pa. 372. 
28 C.J. p 1094 note 85. 

4. Ga.—New York Life Ins. Co. v. 
Gilmore, 149 S.E. 799, 40 Ga.App. 
431, reversed on other grounds 157 
S.E. 188, 171 Ga. 894, and con¬ 
formed to 159 S.E. 288, 43 Ga.App. 
442. 

Mich.—^Burrows v. Bailey, 34 Mich. 
64. 

B. Tenn.—^Walker v. Graves, 125 S, 
W.2d 164, 174 Tenn. 336. 

6. Mich.—Burrows v. Bailey, 84 
Mich. 64. 

28 aj. p 1094 note 87. 
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a citation was issued to the former guardian before 
the new appointment was made.*^ 

Testamentary guardians. Under some statutes a 
testamentary designation of a guardian is in the 
nature of a nomination rather than an appointment; 
the issuance of letters of guardianship to the nom¬ 
inee by the probate court is necessary to invest him 
with complete authority to act,^ and letters cannot 
be issued until the will is admitted to probate.^ 

Filing. Where the authority of the guardian to 
take certain action depended on his letters having 
been filed at the time, it was held that delivery of 
the letters to the court clerk constituted “filing” 
even though the clerk did not for some time there¬ 
after affix the filing stamp.^O 

§ 38. Operation and Effect of Appointment 

The decree of a court of competent Jurisdiction, until 
reversed, vacated, or set aside, Is conclusive as to all 
matters properly before the court for consideration when 

7- N.Y.—^Prentiss v. Weatherly, 22 
N.Y.S. 680, 68 Hun 114, affirmed 39 
N.E. 858, 144 N.Y. 707. 

28 C.J. p 1094 note 88. 

8. Ala.—Blacksher Co. v. Northrup, 

57 So. 743, 176 Ala. 190, 42 L.R.A.. 

N.S., 454. 

28 C.J. p 1073 note 44. 

9. Ala.—Blacksher Co. v. Northrup, 
supra. 

10. Okl.—Boland v. Heck, 65 P.2d 
1213, 179 Okl. 403. 

11. Cal.—Sakurai v. Superior Court 
of California in and for Los An¬ 
geles County. 223 P. 575, 65 Cal. 

App. 280. 

Idaho.—Penn Mut. Life Ins. Co. v. 

Beauchamp, 66 P.2d 1020, 57 Idaho 
530. 

La.—Leckle v. Fenner, 9 Rob. 189. 

Okl.—Bird V. Palmer, 3 P.2d 890, 152 
Okl. 3, followed In Bird v. Palm¬ 
er, 3 P.2d 894, 152 Okl. 7—Ross v. 

Wilson, 218 P. 682, 96 Okl. 262— 

Ross V. Groom, 217 P. 480, 90 Okl. 

270—Tucker v. Leonard, 183 P. 907, 

76 Okl. 16. 

Tex.—Jones v. Sun Oil Co., Civ.App., 

146 S.W.2d 616, reversed on other 
grounds 153 S.W.2d 671, 137 Tex. 

353. 

28 C.J. p 1094 note 89. 

It Is evidence of the authority of 
the guardian. 

Ga.—^New York Life Ins. Co. v. Gil¬ 
more, 157 S.E. 188, 171 Ga. 894, 
reversing 149 S.E. 799, 40 Ga.App. 

431, and conformed to 159 S.E. 288, 

43 Ga.App. 442. 

Ky.—Poynter v. Smith, 160 S.W.2d 
380, 290 Ky. 169. 

Order construed 

Guardian appointed pursuant to pe¬ 
tition for appointment of a guardian 
to represent minor with respect to 


the appointment was made. Except where lack of ju¬ 
risdiction Is apparent on Its face, the decree cannot 
be collaterally attacked. 

The decree of a court of competent jurisdiction 
appointing a guardian has the force and effect of 
a judgment generally,and until it is reversed, 
vacated, or set aside it is conclusive with respect 
to all matters properly before the court for con¬ 
sideration or adjudication when the appointment 
was made.i2 xhe appointment vests the court with 
jurisdiction over the minor until it is ousted there¬ 
of in a prescribed and orderly manner.^^ How¬ 
ever, the matter of the care and custody of the 
child is never settled so finally or conclusively that 
the court may not, on a proper showing, interfere 
and order a change of guardians, if this appears 
desirable in the interest of the infant.^^ 

Collateral attack. Where the court has jurisdic¬ 
tion in the premises, its judgment, order, or decree 
appointing a guardian and adjudicating any other 
questions involved cannot be collaterally attacked.^® 

Ark.—Swindle v. Rogers, 66 S.W.2d 
630, 188 Ark. 503. 

Cal.—Ex parte Kandarlan. 202 P. 647, 
187 Cal. 479. 

Pla.—Myers v. Stewart, 157 So. 499, 
117 Fla. 173. 

Ga.—Beavers v. Williams, 23 S.E. 
2d 171—^New York Life Ins. Co. v. 
Gilmore, 157 S.E. 188, 171 Ga. 894, 
reversing 149 S.E. 799, 40 Ga.App. 
431, and conformed to 169 S.E. 288, 
43 Ga.App. 442. 

Idaho.—Penn Mut. Life Ins. Co. v. 
Beauchamp, 66 P.2d 1020, 57 Idaho 
530. 

Ill.—People, for Use of Shepherd, v. 
Prpich, 17 N.E.2d 727, 297 Ill.App. 
650, transferred, see 13 N.E.2d 257. 
368 Ill. 169—Locander v. Joliet & 
Eastern Traction Co., 225 Ill.App. 
143. 

Ky.—Poynter v. Smith, 160 S.W.2d 
380, 290 Ky. 169—Louisville & N. 

R. Co. v. Powers, 105 S.W.2d 691, 
268 Ky. 491. 

La.—Gandy v. Caldwell, 126 So. 221, 
169 La. 870, affirming 123 So. 462, 
12 La.App. 18—^Wright v. Calhoun, 
92 So. 589, 151 La. 998—Smith v. 
City of Alexandria, App., 178 So. 
737—Hoover v. Sellers, 6 La.Ann. 
180—Leckie v. Fenner, 9 Rob. 189. 
Mass.—^Waitt v. Harvey, 45 N.E. 2d 1. 
Neb.—Crespin v. Wilcox, 263 N.W. 
329, 126 Neb. 349. 

Okl.—Ross V. Groom, 217 P. 480, 90 
Okl. 270, followed in Ross v. Wil¬ 
son, 218 P. 682, 95 Okl. 262. 

Pa.—In re Kipp’s Estate, 132 A. 822, 
286 Pa. 90. 

Tex.—^Pure Oil Co. v. Reece, 78 S.W. 
2d 932, 124 Tex. 476, reversing 
Reece v. Pure Oil Co., Civ.App., 48 

S. W.2d 440—^Hannon v. Henson, 
Com.App., 15 S.W.2d 679, affirming, 
Civ.App., 7 S.W.2d 613—^Boyd v. 


leases of oil land was guardian only 
for the special purpose set out in pe¬ 
tition, notwithstanding order of ap¬ 
pointment was general.—In re First 
Nat. Bank & Trust Co. of Waynes- 
burg, 195 A. 85, 328 Pa. 289. 
Snbseanent dlsguaUdcatlon of Judge 
Where appointment of guardian is 
valid in all respects, his acts done 
within scope of authority under law 
are valid, regardless whether coun¬ 
ty judge afterward became disqual¬ 
ified to act in matter pertaining to 
such guardianship.—McDougal v. 
Kersey, 236 P. 7, 108 Okl. 231. 

12. La.—Leckle v. Fenner, 9 Rob. 
189. 

Tex.—^Williams v. Foster, Civ.App., 
229 S.W. 896. 

Fitness of guardian to have custody 
A judgment of the court of ordi¬ 
nary appointing a person as guard¬ 
ian of a minor child adjudicated fit¬ 
ness of such person to have custody 
of child and was “final” in absence 
of change of circumstances.—Beavers 
V. Williams, Ga., 23 S.E.2d 171. 
Fitness of parent who had no notice 
Appointment of guardian by coun¬ 
ty court is not conclusive as against 
parents’ right to custody of their 
child, unless they had notice of pro¬ 
ceedings, and question of their com¬ 
petency and suitability was adjudi¬ 
cated.—Breckenridge v. Breckenridge, 
229 P. 774, 103 Okl. 261. 

13. Okl.—Ex parte Fortune, 53 P.2d 
1100, 176 Okl. 514. 

14. Iowa.—In re Relmenschnelder, 
164 N.W. 736. 

Removal of guardians see infra §§ 
44-46. 

15. U.S.—Clinton v. Twin State Oil 
Co., D.aOkl., 34 P.2d 948. 
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The only question that is raised by a collateral at¬ 
tack is whether, on the face of the application and 
the order, the proceeding was void;^® and irregu¬ 
larities which are not jurisdictional may be shown 
only in a direct attack on the order of appointment, 
where all the parties who might be affected by a 
change in the order are before the court.^^ Ac¬ 
cordingly the acts of a guardian or tutor are not 
vitiated by reason of irregularities in his appoint- 
ment.i® 

Against a collateral attack all presumptions are 


in favor of the regularity of the proceedings 
and it will be presumed that all the facts neces¬ 
sary to vest the court with jurisdiction to make such 
appointment had been found to exist before it was. 
made,2® even if such facts are not recited ,21 and,, 
a fortiori, where they are .22 

However, where it appears on the face of the rec¬ 
ord that the court acted without jurisdiction, the 
appointment may be impeached in a collateral pro- 
ceeding.23 Where the order of appointment is void. 


Orr, Civ.App., 170 S.W.2d 829— 
Gibson V. Dennis, Civ.App., 90 S.W. 
2d 319, error dismissed—Pannell 
V. Box, Clv.App., 78 S.W.2d 209. 
error refused—^American General 
Ins. Co. V. Nance, Clv.App., 60 S.W. 
2d 280, error refused. 

Utah.—^Erickson v. McCullough, 63 P. 

2d 695, 91 Utah 159, 109 A.L.R 332. 
28 C.J. p 1095 note 96. 

JazisdlctloiL Infexrred 
The appointment of a guardian for 
minora by a county court Imports 
Jurisdiction In the court so to do, 
and it will be inferred from the 
fact that such an appointment was 
made that all the facts necessary to 
vest the court with Jurisdiction to 
make the appointment had been 
found to exist before the appoint¬ 
ment was made: hence the order 
cannot be collaterally attacked.—Bird 
V. Palmer, 8 P.2d 890, 152 Okl. 3. 
followed In Bird v. Palmer, 3 P.2d 
894, 162 Okl. 7—Powers v. Brown, 
252 P. 27, 122 Okl. 40—Watkins v. 
Jester, 229 P. 1086, 103 Okl. 201— 
Johnson v. Purchtbar, 220 P. 612, 96 
Okl. 114—^Hathaway v. Hoffman, 153 
P. 184, 63 OkL 72. 

Parol evidence Is Incompetent to 
prove that minor’s residence was In 
county other than that In which ap¬ 
pointment of guardian was made, in 
collateral attack on Judgment.—^Wat¬ 
kins V. Jester, 229 P. 1086, 103 OkL 
201—^Hathaway v, Hoffman, 163 p. 
184, 63 Okl. 72. 

Appointment of nndertntor cannot 
be collaterally attacked.—^Arland’s 
Succession, 7 So. 632, 42 La-Ann. 820 
—40 CJ. p 1292 note 62. 

Appointment In vaoationy even 
though not shown to be expressly 
confirmed, is not subject to collateral 
attack. 

Ark.—Shumard v. Phillips, 13 S.W. 
610, 63 Ark. 37. 

Okl.—Starks v. Jolnes, 223 P. 882, 
101 OkL 51. 

Appointment by clerk of the pro¬ 
bate court In vacation, under a stat¬ 
ute authorizing the clerk to make 
such appointment subject to confir¬ 
mation or rejection by the court, can¬ 
not be collaterally attacked until It 
is rejected by the court.—Starks v. 
Joines, 228 P. 882, 101 Okl. 61—Fore¬ 


man V. Chapman, 219 P. 692, 95 Okl. 
132. 

An application by another person 

for appointment as guardian several 
years after the original guardian 
was appointed, which made no refer¬ 
ence to the original proceeding, was 
a collateral, rather than a direct, at¬ 
tack.—Simpson V. Clayton, Tex.Civ. 
App., 163 S.W.2d 1078. 

Possibility of second action 

Where order appointing guardian 
was regular on its face and recited 
proper notice, order was not void and 
subject to "collateral attack" by de¬ 
fendant against whom gruardlan was 
maintaining suit to recover allegedly 
usurious interest for the estate on 
ground that Judgment appointing 
the guardian was void for lack of 
proper notice and hearing; and since 
the order was regular on its face it 
was sufficient to protect defendant 
from a second action on same cause 
of action, so that defendant could not 
complain of such irregularity.—Gree- 
ver V. Persky, Tex., 166 S.W.2d 709, 
affirming, Clv.App., 166 S.W.2d 666. 

16a Tex.—Glhson v, Dennis, Civ. 
App.. 90 S.W.2d 819, error dis¬ 
missed. 

17- La.—^Wright v. Calhoun, 92 So. 
689, 151 La, 998—Smith v. City of 
Alexandria, App., 178 So. 737. 

Tex.—^Pure Oil Co. v. Reece, 78 S.W. 
2d 932, 124 Tex. 476, reversing 
Reece v. Pure Oil Co., Civ.App., 48 
S.W.2d 440. 

1& La,—Gandy v. Caldwell, 126 So. 
221, 169 La. 870, affirming 128 Sb. 
452, 12 La,App. 18. 

19. Cal.—^Ex parte Kandarlan, 202 
P. 647, 187 CaL 479. 

Ga.—New York Life Ins. Co. v. Gil¬ 
more, 157 SuE. 188, 171 Ga. 894, re¬ 
versing 149 S.E. 799, 40 Ga,App. 
431, and conformed to 159 S.E. 288, 
43 Ga.App. 442. 

Ind.—^Harvey v. Rodger, 143 N.E. 8, 
84 Ind.App. 409. 

Iowa,—^Hlndorff v. Sovereign Camp 
W. O. W.. 129 N.W. 831. 160 Iowa 
185. 

28 C.J. p 1096 note 91. 

20. U.S.—Clinton v. Twin State Oil 
Co., D.aokl., 34 P.2d 948. 
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Ark.—Day v. Johnston, 250 S.W. 532, 
168 Ark. 478. 

Okl.—Harris v. Commerce Trust Go , 
46 P.2d 368, 173 Okl. 3S—Rjrcl v. 
Palmer, 3 P.2d 890. 152 Okl. 3, 
followed in Bird v. PalmiT, 3 l‘.2ci 
894, 152 Okl. 7—Powers v. Brown, 
252 P. 27. 122 Okl. 40—Walk’.ns 

V. Jester, 229 P. 10S5, 103 Okl. 201 
—Johnson v. Furchtbar, 220 P. 612, 
96 Okl. 114—^Hathaway v. Hoffman, 
153 P. 184, 53 Okl. 72. 

Tex.—Jones v. Sun Oil Co., Clv.App., 
145 S.W.2d 615, reversed on other 
grounds 153 S.W.2d 571, 137 Tex. 
353. 

21. Neb.—Crespin v. Wilcox, 253 N. 

W. 329, 126 Neb. 349. 

Okl.—Ross V. Wilson, 218 P. 682, 
95 Okl. 262—Ross v. Groom, 217 
P. 480. 90 Okl. 270. 

Tex.—Carroll v. McLeod. 130 S.W. 2d 
277. 133 Tex. 671, affirming McLeod 
V. Carroll, Civ.App., 109 S.W.2d 
316. 

22. U.S.—Clinton v. Twin State Oil 
Co., D.aOkl., 34 F.2d 948. 

Okl.—Rice V. Theimer, 146 P. 702, 
45 Okl. 618. 

Tex.—Pure Oil Co. v, Reece, 78 S.W. 
2d 932, 124 Tex. 476, reversing 
Reece v. Pure Oil Co„ Civ.App., 48 
S.W.2d 440. 

Wash.—In re Haegele (Daniel), 272 
P. 978, 160 Wash. 365, appeal dis¬ 
missed and certiorari denied Jumer 
V. Smith, 49 S.Ct. 614, 279 U.S. 
825, 73 L.Ed. 978. 

23. Okl.—Mullln v. Hawkins, 222 P. 
697, 97 Okl. 30. 

Tex.—Cheney v. Norton, Clv.App., 
126 S.W.2d 1011, reversed on other 
grounds Norton v. Cheney, Com. 
App., 161 S.W.2d 73. 

Utah.—^Erickson v. McCullough, 63 
P.2d 695, 91 Utah 169, 109 A.L.R. 
832. 

28 C.J. p 1095 note 97. 

AbsezLce of notice 

(1) It has been held that an ap¬ 
pointment of a guardian without 
the proper service of notice or cita¬ 
tion may be collaterally attacked. 
Ga.—^New York Life Ins. Co. v. Gil¬ 
more, 149 S.B. 799, 40 Ga.App. 431. 
reversed on other grounds 167 S. 
B. 188, 171 Ga. 894, and conformed 
to 169 S.E. 288, 48 Ga.App. 442. 
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all consequent orders in the guardianship proceed¬ 
ings are likewise void.*^ 

Effect on relations between parent and child. 


The appointment of a guardian of the person and 
property of an infant does not of itself relieve the 
parents and the child of the natural obligations to¬ 
ward each other.26 


B. DURATION AND TERMINATION OF GUARDIANSHIP 


§ 39. In General 

Unless the appointment Is made with express limita¬ 
tion of time, the guardianship of an Infant continues 
during the nonage of the ward unless it Is sooner termi¬ 
nated by death, resignation, removal, or other way recog- 
nized by law. One dealing with a guardian must use 
reasonable diligence to ascertain whether the guardian’s 
authority to act continues In effect. 

Unless the guardian is appointed with express 
limitation of time,26 the guardianship of an infant 
continues during the nonage of the ward unless it 
is sooner terminated by death, resignation, or re¬ 
moval,2*^ or by any of the other ways which are 
included in the discussion infra §§ 40-53. One 
dealing with a guardian must use reasonable dili¬ 
gence to ascertain whether the guardian’s authority 
to act continues in effect,^® especially when the let¬ 
ters of guardianship show that he was confirmed 
years before the dealings take place,29 and a debtor 
of the ward’s estate who makes payments to the 
guardian after termination of the guardian’s author¬ 
ity does not thereby discharge his obligation.20 
However, even after termination of his office the 
guardian may reduce to possession choses in action 
standing in his own name for the purpose of clos¬ 
ing out the trust.2i 

The adoption of the ward by the tutor does not 
relieve the latter from his responsibility as tutor.32 


§ 40. Death of Guardian or Surety 

A guardianship terminates by the death of the guard* 
Ian but it does not terminate by the death of the surety. 

A guardianship terminates by the death of the 
guardian,23 and, as stated infra § 104, the trust 
does not pass to the guardian’s executor or admin¬ 
istrator, but the guardianship does not terminate in 
the sense that it frees the ward of his legal inca¬ 
pacity imposed by his minority.®^ The ward there¬ 
upon becomes entitled to have a settlement of the 
guardian’s accounts by his personal representative,^^ 
and is a creditor of the estate of the guardian as 
to the amount due him from the guardian.®6 Un¬ 
der statutes in Louisiana it has been held that the 
vacancy of the office of tutor caused by death does 
not vacate the office of undertutor.®'^ 

Death of surety. The death of a surety on the 
guardian’s bond does not affect the right of the 
guardian to hold and exercise his trust,®® but mere¬ 
ly imposes on the probate court a duty to require a 
new bond or additional security.®® 

§ 41. Death of Ward 

The death of the ward terminates the guardianship 
and the powers and duties of the guardian except those 
necessarily involved In the accounting and settlement. 

The death of the ward necessarily terminates the 
guardianship, and thereupon all powers and duties 


Tex.—^Wilkinson v. Owens, Civ.App., 
72 S.W.2d 330. 

(2) But it has also been held that 
failure to issue citation on appoint¬ 
ment of a guardian cannot be raised 
in a subsequent collateral proceed¬ 
ing.—Burton V. McGuire, Tex.Civ. 
App., 3 S.W.2d 576, affirmed. Com. 
App.. 41 S.W.2d 238. 

24 . Tex.—Reece v. Pure Oil Co., Civ. 
App., 48 S.W.2d 440, reversed on 
other grounds Pure Oil Co. v, 
Reece, 78 S.W.2d 932, 124 Tex. 476. 

Batifioation by ward 

Minor ward, five years of age at 
time of guardian’s appointment, could 
not validate or ratify void appoint¬ 
ment.—^Wilkinson v. Owens, Tex.Civ. 
App., 72 S.W.2d 330. 

25 . N.H.—Lessard v. Great Falls 
Woolen Co., 146 A. 782. 83 N.H. 
676, 63 A.L..R. 1142. 

26 . Conn.—May v. Webb, Kirby 286. ' 


27. N.C.—^Adams v. Adams. 133 S.E. 
661, 212 N.C. 387. 

28 C.J. p 1073 note 49. 

28. La.—Parker v. Ohio Oil Co., 186 
So. 604, 191 La. 896—Bordelon v. 
Capers, App., 189 So. 616. 

29. La.—Parker v. Ohio Oil Co., 186 
So. 604, 191 La. 896—^Bordelon v. 
Capers. App.. 189 So. 616. 

30. Ky.—Farrow v. Caudill, 260 S. 
W. 989, 199 Ky. 290. 

La.—^Parker v. Ohio Oil Co., 186 So. 
604, 191 La. 896. 

31. Iowa.—^Hippee v. Pond, 42 N.W. 
192, 77 Iowa 236. 

28 C.J. p 1127 note 99. 

32. La.—Succession of Unforsake, 19 
So. 602, 48 La.Ann. 546. 

33. Ga.—^Harrison v. Tonge, 19 S.E. 
2d 636, 67 Ga.App. 64. 

Iowa.—Kies v. Brown, 268 N.W. 910, 
222 Iowa 54—^Armon v. Craig, 214 
N.W. 656, 203 Iowa 1338. 

Lel—S uccession of Bookter, 18 La. 
I Ann. 157. 


Okl.—Southern Surety Co. v. Jones, 
214 P. 727, 90 Okl. 285. 

28 C.J. p 1096 note 14. 

34. Puerto Rico.—Palou v. Aspurua, 
27 Puerto Rico 404. 

35. Ga.—^Harrison v. Tonge, 19 S. 

E. 2d 635, 67 Ga.App. 54. 

Ind.—^Peck v. Braman, 2 Blackf. 141. 
Pa.—Catanzaritti v. Bianco, 198 A. 
806, 131 Pa.Super. 207. 

36. U.S.—Commissioner of Internal 
Revenue v. Linderman, C.C.A.. 84 

F. 2d 727, citing Cozpiu Juris. 

Tex.—^American Bonding Co. v. Lo¬ 
gan, Civ.App., 132 S.W. 804. 

37. La.—Succession of Gassen v. 
Palfrey, 9 La.Ann. 660. 

38. Ga.—Prine v. Mapp, 5 S.E. 66, 
80 Ga. 137. 

Ky.—Moore v. Carpenter, 10 Ky.L. 
814. 

39. Oa.—Prine v. Mapp, 6 S.E. 66, 
80 Ga. 187. 


61 



QVABDIAN AND WARD 


39 C.J.S. 


§ 41 


of the guardian cease,^0 except the duty, which re¬ 
mains, to make a proper accounting and settlement 
in the probate court.^l As between the guardian 
and the ward’s personal representative, the rela¬ 
tionship of debtor and creditor becomes estab¬ 
lished,^2 and the right to the ward’s property pass¬ 
es to the personal representative,^ 3 subject to the 

guardian’s right to retain possession thereof for 
the time necessary to settle the final account.44 The 
probate court loses jurisdiction of the guardianship 
matter except that the guardianship shall be imme¬ 
diately settled and closed and the guardian dis- 
charged,45 and all unsettled claims, either legal or 
equitable, created against the estate during the 
guardianship may be settled and allowed in the due 
course of administration out of assets in the hands 
of the executor or administrator^® 

Statutes providing for the administration of the 
deceased ward’s estate by the guardian arc consid¬ 
ered infra § 196. 


§ 42. Majority of Ward 

The fluardianship of an Infant terminates when the 
ward attains his majority, and thereupon the guardian 
can no longer represent the ward in contractual relations 
without special authorization. The age of majority is 
determined by the domicile of the ward. 

Where a guardian is appointed because of the in¬ 
fancy of the ward, the guardianship terminates 
when the ward attains his majority,^^ ^he guard¬ 
ian remains subject to the duty, if it has not been 
already performed, of making a final accounting 
and settlement with his ward,^® and also remains 
liable on any personal obligations which he has as¬ 
sumed in connection with the guardianship.49 The 
probate court retains jurisdiction only to require a 
settlement of the guardian to the minor and on set¬ 
tlement to discharge the guardian.®® On the ward’s 
reaching majority the guardian can no longer, in 
the absence of further authorization, represent him 
in contractual relations,and subsequent payments 
by a debtor of the ward to the guardian do not dis¬ 
charge the obligation,®2 at least where the ward has 


40. Ga.—^Harrison v. Tonga, 19 S.B. 
2d 535, 67 Ga.App. 54. 

Ind.—Board of Com'ra of Hamilton 
County V. Pardue, 16 N.B.2d 884. 
214 Ind. 579. 

Iowa.—^Armon v. Craig, 214 N.W. 566, 
203 Iowa 1338. 

Minn.—^Winjum v. Jesten, 253 N.W. 

8S1, 191 Minn. 294. 

Mo.—Greever v. Barker, 289 S.W, 686. 
316 Mo. 308. 

Neb.—Keefe v. Grace. 6 N.W.2d 69, 
61. quoting Corpus Juris. 

Okl.—Hyden v. Wilkinson, 102 P.2d 
887, 187 Okl. 348—^Rogers v. Sewell, 
23 P.2d 191. 164 Okl. 128—City of 
Anadarko v. McKee, 214 P. 700. 
89 Okl. 166. 

Tex.—Piles v. Buie, 112 S.W.2d 714, 
131 Tex. 19, answering certified 
questions, Clv.App., 113 S.W.2d 698 
—^Basterline v. Bean, 49 S.W. 2d 
427, 429, 121 Tex. 327, quoting 
Corpus Juris, and reversing. Civ. 
App., 15 S.W.2d 734. 

28 C.J. p 1096 note 12. 

41. Ind.—^Board of ComTs of Hamil¬ 
ton County V. Pardue, 16 N.B.2d 
884, 214 Ind. 579. 

Mo.—Greever v. Barker, 289 S.W. 586, 
316 Mo. 308. 

Okl.—^Hyden v. Wilkinson, 102 P.2d 
887, 187 Okl. 348. 

Tex.—^Easterline v. Bean, 49 S.W.2d 
427, 121 Tex. 327, reversing, Civ. 
App.. 15 S.W.2d 734. 

28 C.J. p 1096 note 13. 

Necessity for discharge by order of 
court see infra | 47 b. 

42. Tex.—Piles v. Buie, 112 S.W. 2d 
714, 131 Tex. 19, answering certified 
questions, Civ.App., 113 S.W.2d 698. 

43. Minn.—^Winjum v. Jesten, 263 N. 
W. 881, 191 Minn. 294. 


Xklfe estate 

Where a ward dies, property in the 
hands of the guardian in which the 
ward had only a life estate does not 
pass to the representative of his es¬ 
tate but to the remaindermen.—Lyn- 
gen V. Tessum, 211 N.W. 314, 169 
Minn. 304. 

44^ Minn.—^Winjum v. Jesten, 253 N. 

W. 881, 191 Minn. 294. 

46. Tex.—Piles v. Buie, 112 S.W. 2d 
714, 131 Tex. 19, answering certi¬ 
fied questions, Civ.App., 113 S.W. 
2d 698—^Basterllne v. Bean, 49 S. 
W.2d 427, 121 Tex. 827, reversing, 
Clv.App., 16 S.W.2d 734. 

46. Ind.—Board of Com’rs of Ham¬ 
ilton County V. Pardue, 16 N.B.2d 
884, 214 Ind. 579. 

£leu of guardian 

(1) Guardian could trace Into de¬ 
ceased ward’s estate and impress 
with her lien for sums expended as 
guardian such property of her ward 
as was actually or constructively in 
her possession.—In re Schluter’s Es¬ 
tate, 286 P. 1008, 209 Cal. 286. 

(2) Where a guardian’s lien has 
been Imposed on the property by a 
competent court, the Jurisdiction of 
the property acquired by another 
court in subsequent estate proceed¬ 
ings is subject to the lien.—^In re 
Schluter’s Estate, supra. 

47. U.S.—Mason v. Royal Indemnity 
Co.. D.CGa., 36 P.Supp. 477, af¬ 
firmed. C.C.A, 123 P.2d 336. 

Ga.—Pardue Medicine Co. v. Pardue, 
22 S.E.2d 143—^Kelley v. Spivey, 
185 S.E. 783, 182 Ga. 507—Georgia 
Railroad Bank & Trust Co. v. Lib¬ 
erty Nat. Bank & Trust Co., 177 
S.E. 803, 808, 180 Ga. 4, citing Cor¬ 
pus JuxlB. I 


La.—Parker v. Ohio Oil Co., 186 So. 
604, 191 La. 896. 

Mont.—Mitchell v. McDonald, 136 P. 

2d 536, 541. citing Corpus Juris. 
N.Y.—In re Walls’ Guardianship, 38 
N.Y.S.2d 879. 

Ohio.-Pence v. Pence, App., 43 N.E. 
2d 924. 

Okl.—Miller v. Tidal Oil Co., 265 P. 
648. 130 Okl. 133. 

Tex.—Pure Oil Co. v. Clark, Civ.App., 
37 S.W.2d 1083, affirmed Clark v. 
Pure Oil Co., Com.App.. 56 S.W.2d 
852. 

Wash.—In re Brown’s Estate, 101 P. 
2d 1003, 1009, 6 Wash.2d 215, quot¬ 
ing Corpus Juris, and motion de¬ 
nied In re Brown's Guardianship, 
107 P.2d 1104, 6 Wash.2d 215. 

28 C.J. p 1096 note 1. 

48. Wash.—In re Brown’s Estate, 
supra. 

28 C.J. p 1096 note 2. 

49. Ark.—Overton v. Beavers, 19 
Ark. 623, 70 Am.D. 610. 

Wash.—In re Brown’s Estate, 101 P. 
2d 1003, 1009, 6 Wash.2d 215, quot¬ 
ing Corpus Juris, and motion de¬ 
nied In re Brown’s Guardianship, 
107 P.2d 1104, 6 Wash.2d 215. 

50 . Okl.—Jackson v. Porter, 209 P. 
430, 87 Okl. 112. 

Tex.—Pure Oil Co. v. Clark, Clv.App., 
37 S.W.2d 1088, error dlsmis.* 3 ed 
Clark V, Pure Oil Co., Com.App., 
66 S.W.2d 856. 

61. Ga,—Kelley v. Spivey, 186 S.E. 
783, 182 Ga. 507. 

La.—Parker v. Ohio Oil Co., 186 So. 
604, 191 La. 896. 

52. Ky.—Farrow v. Caudill, 260 S. 

W. 980, 199 Ky. 290. 

La.—Parker v. Ohio Oil Co., 186 So. 
604, 191 La. 896. 
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no notice of the payments and does not acquiesce 
therein,53 although they may, under the equities of 
the situation, prevent a forfeiture but it has 
been held that an assignment by a guardian, exe¬ 
cuted after his ward^s majority, of a note made to 
the guardian for money due the ward, is valid, in 
an action by the assignee to collect the note, in the 
absence of any objection by the ward^B The ward 
becomes legally competent to act in his own be¬ 
half,®® and he can make a binding contract as to 
property rights then in the custody of the guard¬ 
ian subject to the power of the court over such 
rights necessary to a final settlement of the guard¬ 
ianship,or he may assert his rights against third 
persons as to matters which arise after he attains 
his majority even though there has been no settle¬ 
ment of the guardianship affairs with the guard¬ 
ian.®® Although an order of court is necessary to 
discharge the guardian from his fiduciary obliga¬ 
tions, as stated infra § 47 b, no order of court is 
necessary to sever the relationship of guardian and 
ward,®® or to dissolve the power of the guardian to 
act for the ward.®® The age of majority is deter¬ 
mined by the domicile of the ward,®^ and an eight¬ 
een year old ward domiciled in a state where ma¬ 
jority is reached at that age is entitled to receive 
property located in a state requiring twenty-one 
years for majority,®® and he is entitled to a decree 


revoking letters of guardianship issued in the lat¬ 
ter state.®® 

Insanity or imbecility, A guardian appointed, on 
account of infancy, cannot, after the arrival of the 
ward at full age, continue, under such appointment, 
to act as guardian by reason of the insanity of such 
ward,®^ but, where on the ward’s arrival at his ma¬ 
jority, it is shown that he is an imbecile, the court 
may order the guardian to continue as such.®® 

§ 43. Marriage of Ward or Female Guardian 

a. In general 

b. Of male ward 

c. Of female ward 

d. Of female guardian 

a. In General 

The termination of the guardianship by reason of 
the marriage of the ward is dependent In a large number 
of Jurisdictions on express statutory provisions. 

The termination of the guardianship by reason of 
the marriage of the ward is dependent in a large 
number of jurisdictions on the express provisions 
of the guardianship statutes. A statute providing 
that guardianship over men and women shall cease 
with their marriage has been held to refer to guard¬ 
ianship of the person and not of the estate.®® 

The necessity for an order of court discharging 
the guardian is considered infra § 47 b. 


Effect of statute conoernlnfir pay¬ 
ments In grood faith. 

Statute providing: that payments 
can legally he made if in good faith 
to one who really Is not the creditor 
would not excuse payment of roy¬ 
alties by lessee under oil and gas 
lease to father as tutor after chil¬ 
dren had attained majority.—Parker 
V. Ohio Oil Co., supra. 

53. Okl.—Pine v. Webster, 246 P. 
429, 118 Okl. 12. 

54. Ky.—^Farrow v. Caudill, 250 S.W. 
989, 199 Ky. 290. 

EallUTe of ward to notify debtor 
Where an Infant had acquired ti¬ 
tle to property subject to oil and 
gas lease and his former guardian 
had removed from the state so as not 
to be authorized to receive rentals 
under the lease, it was the duty of 
the Infant, either to notify the les¬ 
sees of his age and residence so that 
they might arrange for the payments 
of rentals in a legal way, or to ap¬ 
pear before the county court and 
nominate a guardian as required by 
statute, and he cannot have the lease 
forfeited because his failure to do 
so prevented payment of the rentals. 
—Farrow v. Caudill, supra. 

55. lowfiu—^Hippee v. Pond, 42 N.W. 
192, 77 Iowa 235. 


56. La.—^Parker v. Ohio Oil Co., 186 
So. 604, 191 La. 896. 

Ohio.—^Pence v. Pence, App., 43 N.E. 
2d 924. 

57. Ala.—Ward v. Stallworth, 11 So. 
2d 374. 

58. La.—^Parker v. Ohio Oil Co., 186 
So. 604, 191 La 896. 

59. Ga.—Pardue Medicine Co. v. 
Pardue, 22 S.E.2d 143. 

60. Mont.—Mitchell v. McDonald, 
136 P.2d 536. 

Tex.—Pure Oil Co. v. Clark, Civ.App., 
37 S.W.2d 1088, error dismissed 
Clark V. Pure Oil Co., Com.App., 56 
S.W.2d 855. 

Effect of statute providing for dis¬ 
charge 

Statute vesting guardian with care 
and management of minor's estate 
until minor attains majority or mar¬ 
ries, or until gruardian is legally dis¬ 
charged, is not Intended to prolong 
guardian's control of person or estate 
of minor ward beyond the latter’s 
minority and does not change ordi¬ 
nary rule that guardian's authority 
ceases when ward attains majority.— 
Mitchell V. McDonald, Mont., 136 P. 
2d 536. 

Conduct of litigation 

(1) On the ward’s attaining major¬ 
ity, the power of the guardian to 
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conduct lawsuits on the ward's be¬ 
half automatically ceases.—Mitchell 
V. McDonald, Mont., 136 P.2d 536. 

(2) However, where an award un¬ 
der the Workmen’s Compensation Act 
has been made by the state indus¬ 
trial accident board to the guardian 
before the ward has attained major¬ 
ity and the employer institutes a 
suit to set aside the award, the Judg¬ 
ment affirming the award is binding 
on the ward, although he has at¬ 
tained majority before the rendition 
of the Judgment, if the guardian rep¬ 
resenting the ward has not been dis¬ 
charged.—Zurich General Accident & 
Liability Ins. Co. v. Wood, Tex.Clv. 
App., 27 S.W.2d 838. 

61. N.T.—In re Honeyman, 192 N.Y. 
S. 910, 117 Misc. 653, affirmed 193 
N.Y.S. 936, 202 App.Div. 728. 

62. N.Y.—In re Golding’s Estate, 216 

N.Y.S. 693, 127 Misc. 821—In re 
Honeyman, 192 N.Y.S. 910, 117 

Misc. 653, affirmed 193 N.Y.S. 936. 
202 App.Div. 728. 

63. N.Y.—In re Honeyman, supra. 

64. Ind.—Coon v. Cook, 6 Ind. 268. 

65. Okl.—Mullen v. Glass, 143 P. 
679, 43 Okl. 549. 

66. N.M.—In re Hay’s Guardianship, 
17 P.2d 943, 37 N.M. 55. 



OUABDIAN AND WARD 


39 C.J.S. 


§ 43 


b. Of Male Ward 

Generally the marriage of a male ward terminates 
the guardianship of his person but does not terminate 
the guardianship of hia estate. 

The general rule, in many jurisdictions expressly 
affirmed by statute, is that the marriage of a male 
ward terminates the guardianship so far as his per¬ 
son is concerned,® 7 but does not terminate the 
guardianship with respect to his estate.®® 

c. Of Female Ward 

Generally, the marriage of a female ward terminates 
the guardianship as to her person, but there Is no uni¬ 
form rule as to its effect on the guardianship of her es¬ 
tate. 

Due to differences in the guardianship statutes 
in the several jurisdictions, there is no uniform rule 
as to the effect of the marriage of a female ward 
on the guardianship status. Under particular stat¬ 
utes, the guardianship of a minor female ward is 
terminated by the marriage of the ward,®® if the 
ward has attained a specified age,*^® even though 
the guardian has not consented to the marriage.*^^ 
Under other statutes, guardianship of the person 
of the female ward ceases when the ward marries,*^® 
but guardianship of the estate of the female ward 
does not terminate.^® A statute which fully emanci¬ 
pates married women from all disability on ac¬ 
count of coverture and relieves them from all the 
effects thereof on their rights of property has been 
held to continue the guardianship of a minor female 
ward subsequent to her marriage.^^ 

In some decisions the age of the husband is ex¬ 


pressed as an important factor. Thus at common 
law and under statutes in affirmation thereof, the 
rule has been stated that the marriage of a femate 
ward to an adult husband terminates the guardian¬ 
ship both as to her person and as to her estate.*^® 
This rule, where not established by positive statute, 
is said to rest, as to the person, on the considera¬ 
tion that continued guardianship would be inconsist¬ 
ent with conjugal rights,*^® and, as to the estate, on 
the common-law rule that the property of the wife 
becomes vested in the husband by the marriage. 

It has likewise been stated that where a female 
ward marries an infant, the guardianship ceases as 
to her person,*^® and with respect to her estate, it 
has been laid down that the guardianship continues 
unaffected by the marriage,*^® but other authorities 
hold that the guardianship of the estate of the wife 
terminates, and the right and power to manage such 
estate devolve on the husband’s guardian.®® 

Effect of termination. After termination of the 
guardianship by the ward’s marriage, the guardian 
has no power to represent the ward in subsequent 
contractual relations,®^ and he may be required to 
render an immediate account.®® The marriage does 
not deprive the probate court of jurisdiction to ad¬ 
just and settle the estate.®® 

d. Of Female Guardian 

Unless otherwise provided by statute, the marriage of 
a female guardian does not terminate her trust. 

Unless otherwise provided by statute,®^ the mar¬ 
riage of a female guardian does not terminate her 
trust,®® but has the effect of joining her husband 


67. Okl.—^Ex parte Hosier, 245 P. 
992, 114 Okl. 234—Kersey v. Mc- 
Dougal, 191 P. 694, 79 Okl. 63. 

28 C.J. p 1097 note 19. 

68. Okl.—^Reld v. Taylor, 144 P. Q89, 
43 Okl 816. 

28 C.J. p 1097 note 20. 

69. Tex.—Thompson v. Crlm, 126 S. 
W.2d 18, 132 Tex. 586, afflrmlngr, 
Civ.App., 103 S.W.2d 865. 

70. La.—Succession of Hecker, 185 
So. 32, 191 La. 302, reversing-, App., 
180 So. 228—Bordelon v. Capers, 
App., 189 So. 615. 

71. La.—Succession of Hecker, 185 
So. 32. 191 La, 302, reversing, App., 
180 So. 228. 

72. N.Y.—Chase v. Ulster & D. R. 
Co., 214 N.Y.S. 616, 216 App.Div. 
581. 

Okl.—^Ex parte Hosier, 245 P. 992, 
114 Okl 234. 

Wis.—Roether v. Roether, 191 N.W. 
676, 180 Wis. 24. 28 A.L.R 631. 

73. N.M.—In re Hay’s Guardianship, 
17 P.2d 943, 37 N.M. 66. 


74. Tenn.—^Mayo v. Gleason Bank, 
206 S.W. 125, 140 Tenn. 423. 

75. Ind.—Smalley v. Central Trust 
& Sav. Co., 125 N.E. 789, 72 Ind. 
App. 296. 

28 C.J. p 1097 note 21. 

76- N.M.—Montoya v. Miller, 34 P. 
40, 7 N.M. 289, 21 L.R.A. 699. 

77- Tenn.—Mayo v. Gleason Bank, 
206 S.W. 125, 140 Tenn. 423. 

Tex.—Burr v. Wilson, IS Tex. 367. 

78. Ind.—Decker v. Fessler, 44 N.E. 
667, 146 Ind. 16. 

28 C.J. p 1097 note 24. 

79. Ind.—State v. Joest, 46 Ind. 233. 
Statute pertaining to age of husband 

A statute which provides that mar¬ 
riage of female ward to person of 
full age operates as a legal discharge 
of guardianship implies that mar¬ 
riage of female ward to minor does 
not discharge guardianship, which 
must continue until either the ward 
or her husband is of full age.—Deck¬ 
er V. Fessler, 44 N.E. 657, 146 Ind. 
16. 


80. Ky.—Hlslo v, Hisle, 15 Ky.L. 
237. 

Va.—^Ware v. Ware, 28 Gratt. 670, 69 
Va. 670. 

81. La.—Bordelon v. Capers. App., 
189 So. 615. 

82. Ky.—Mouser v. Nunn, 134 S.W. 
1148, 142 Ky. 656. 

28 G.J. p 1097 notes 27, 28. 

Who may require an accounting is 
considered infra S 147. 

83. Tex.—Bolton v. Baldwin, Civ. 
App., 67 S.W.2d 957, error dis¬ 
missed. 

Ohargeahlllty of claims against es¬ 
tate 

Person cannot acquire title to land 
from married female minor wards 
free from liability for claims charge¬ 
able against latters’ estate, of which 
probate court still has Jurisdiction.— 
Bolton V. Baldwin, supra. 

84. N.Y.—In re Elgin, Tuck.Surr. 
97. 

Vt.—Field V. Torrey, 7 Vt. 372. 

85. Ala,—^Birmingham Coal & Iron 
Co. V. Doe, 62 So. 26, 181 Ala. 621. 

28 C.J. p 1097 note 30. 
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with her in the trust.S^ Even where the statute per¬ 
mits a removal for such cause, the court will not in¬ 
terfere to deprive a mother of guardianship with¬ 
out a strong case.^*^ Where the will appointing a 
female guardian provides that she shall continue as 
guardian until her marriage, the latter event ipso 
facto terminates her guardianship.88 

In Louisiana, Under a statute formerly in force 
in Louisiana, it was necessary for the mother, the 
natural tutrix, if she wished to remarry, to have a 
family meeting called to decide whether she should 
remain tutrix, and if she married without calling 
a family meeting she would be ipso facto deprived 
of her tutorship.89 This statute has been super¬ 
seded by the provisions of Act 34 of 1921, by which 
women are given the same rights, privileges and 
immunities as men possess in the holding of office 
including the civil functions of tutor,and conse¬ 
quently a mother appointed natural tutrix after the 
passage of the act does not forfeit the tutorship by 
remarrying without the convocation of a family 
mceting.91 However, a mother who remarried pri¬ 
or to the passage of the enabling act without the 
family meeting is not reinstated as tutrix by the 
passage of the act ^2 

§ 44. Removal of Guardian 

A guardian may be removed when it appears that his 
continuance In the trust is not for the best interest of the 
ward. 

A guardian may be removed from his office when 
it appears that his continuance in the trust is not for 
the best interest of the ward.^^ The resident guard¬ 


§ 45 

ian of a minor whose property is ordered removed 
to another state in which the ward resides should 
not be removed from office,®^ but should be required 
to make a final settlement of his guardianship, as 
stated in § 143 infra. 

A testamentary guardian is subject to removal 
for cause.®5 

§ 45. - Grounds 

a. In general 

b. Neglect or misconduct in official ca¬ 

pacity 

c. Improper or immoral conduct 

d. Removal of guardian from state 

a. In G-eneral 

A guardian should not be removed except for good 
cause. Where the grounds for removal are enumerated 
by statute, removal cannot be had on any other grounds. 

It does not require as strong a reason to pre¬ 
vent an appointment of a guardian as it does to re¬ 
move one after the appointment has been made.®® 
A guardian should not be removed except for good 
cause or for the most cogent reasons,®*^ and he may 
not be removed at the mere caprice of the court or 
the complaining party,®® although, under statutes so 
providing, he may be removed because of the ward’s 
preference for another after the ward has attained 
the age of fourteen years, as discussed infra § 53. 
The grounds must be unusually strong to justify the 
removal of a natural tutor or guardian,®® and gen¬ 
erally a surviving parent of a minor child cannot be 
removed as the natural guardian of the person of 
the minor except for unfitness.^ A stranger may be 


86. Ala.—Martin v. Foster, 38 Ala. 

688 . 

28 C.J. p 1097 note 31. 

87. N.T.—In re Elgin, Tuck.Surr. 07. 

88. Ill.—^Holmes v. Field, 12 III. 424. 
N.Y.—Corrigan v. Kiernan, 1 Bradf. 

Surr. 208. 

89. La.—Carbajal's Succession, 86 
So. 41, 111 La. 944. 

28 C.J. p 1097 note 35—40 C.J. p 1292 
note 47. 

^Decisions under former statute 

(1) The undertutor should provoke 
a family meeting to select another 
tutor.—In re Bates. 2 La.Ann. 941. 

(2) Consent may be given in ad¬ 

vance of the marriage.—Jewell v. De 
Blanc, 34 So. 787, 110 La. 810— 

Gaudet v. Gaudet, 14 La.App. 112. 

(3) The effect of consent of fam¬ 
ily meeting is to Join husband as co- 
tutor.—Hatcher v. Jackson, 21 La. 
Ann. 737. 

(4) Failure to consent, while au¬ 
thorizing removal, does not ipso fac¬ 
to terminate the tutorship, as is the I 


case when no family meeting is | 
called.—Rachal v. Rachal, 10 La. 464. j 

(5) Consent may be conditioned on ^ 
the giving of security.—Gaudet v. 
Gaudet, 14 La.Ann. 112. 

(6) The family meeting cannot, 
in consenting to the mother remain¬ 
ing tutrix, impose as a limitation on 
her powers that she make all drafts 
to the undertutor, by whom they 
shall be indorsed.—Stone v. Payne. 
12 La.Ann. 726. 

(7) Where inconsistent recommen¬ 
dations are made, a second meeting 
should be held.—In re Supple Minors, 
49 So. 648, 123 La. 939. 

90. La.—In re Rhymes* Tutorship, 
96 So. 601, 163 La. 639. 

91. La.—^Heldecker v. Fidelity & 
Casualty Co. of New York, App., 
153 So. 36. 

92. La.—Succession of Le Blanc, 116 
So. 389, 165 La. 935. 

93. Ga.—Morse v. Caldwell, 191 S. 
E. 479. 56 Ga.App. 804. 


Ky.—Stringers* Guardian v. Stringer, 
92 S.W.2d 339, 263 Ky. 356. 

28 C.J. p 1101 note 22. 

94. Ala.—George v. Widemlre, 7 So. 
2d 269, 242 Ala. 579. 

95. N.Y.—In re King, 42 Hun 607. 
28 C.J. p 1101 note 23. 

96. Pa.—Lesko’s Estate, 10 Kulp 
177. 

97. Md.—Hamill v. Hamill, 159 A. 
247, 250, citing Corpus Jnris. 

Mo.—State v. Bird, 162 S.W.. 119, 263 
Mo. 669, Ann.Cas.l915C 353. 

28 C.J. p 1101 note 28. 

98. Hawaii.—In re Ryan, 31 Hawaii 
547. 

Ky.—Stringers* Guardian v. Stringer, 
92 S.W.2d 339, 268 Ky. 355. 

Wash.—Guardianship of Robinson, 
115 P.2d 734, 9 Wash.2d 625. 

99. La.—Ex parte Lincoln, 64 So. 
819, 128 La. 27S. 

40 C.J. p 1302 note 96. 

1. Kan.—Jaggar v. Rader, 7 P.2d 114, 
134 Kan. 570. 
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removed as guardian in order that a blood relative 
may be appointed when the circumstances of the 
case render the appointment of the blood relative 
clesirable.2 A testamentary guardian may be re¬ 
moved for the same cause as a guardian appointed 
by the court he cannot be removed except for 
good cause,^ and will not be removed in the absence 
of a showing that the welfare of the ward demands 
it.5 

Partial removal. Where the interests of the in¬ 
fant so require, a guardian may be retained as 
guardian of the person, although removed as guard¬ 
ian of the estate.® 

Statutory grounds. The grounds on which a 
guardian may be removed are frequently enumer¬ 
ated by statute, and it is usually held that the 
grounds so enumerated are exclusive and that such 
an enumeration precludes removal on any other 
grounds.*^ 

Sufficient grounds. Grounds which have been 
held sufficient to warrant the removal of a guard¬ 


ian include abandonment of the trust;® unsuitabili¬ 
ty;® unfitness,^® as in case of physical or mental 
incapacity to perform the duties of the trusl^^ or 
ignorance so great as to preclude proper perform¬ 
ance of such duties lack of a proper understand¬ 
ing of the ward’s needs insolvency poverty 
such as renders the guardian unable properly to care 
for the ward,15 or financial circumstances so pre¬ 
carious as not to afford adequate security for proper 
administration of the ward’s estate;!® existence of 
interests of the guardian adverse to those of the 
ward;!*^ insufficiency of the security given by the 
guardian,!® or refusal to give additional security 
when so ordered;!® failure to have the bond pre¬ 
scribed when required by statute lack of interest 
in the ward;^! that the guardian has attempted to 
resign and that the appointment of the guardian 
involved a disregard of a statutory right to prefer¬ 
ence in the appointment.23 

Insufficient grounds. Grounds which have been held 
insufficient to warrant the removal of a guardian in¬ 
clude dislike of the ward for the guardian hostil- 


N.H.-—Brown v. Jewell, 165 A. 713, 86 
N.H. 190. 

CoxLslderatloiLfl for persons outside 
parental relation 

As long as parental custody of 
child Is suitable, It cannot be dis¬ 
turbed or affected by any considera- j 
tions for those outside parental rela¬ 
tion.—Brown v. Jewell, supra. 

2 . Miss.—Conner v. Polk, 133 So. 
604, 161 Miss. 24. 

3. R.I.—^Roullard v. MeSoley, 172 A. 
326, 54 R.I. 232. 

4 . N.H.—Copp V. CopPp 20 N.H. 284. 

5. N.T.—Matter of Pearce, 137 N.T. 
S. 765, 77 Misc. 416, 4 N.Y.Civ. 
Proc.,N.S., 99, 9 Mills Surr. 397. 

6. Ky.—Bell y, Bell, 180 S.W. 803, 
167 Ky, 430. 

•T- Cal.—^In re Sherman's Guardian¬ 
ship, 108 P.2d 717. 42 Cal.App.2d 
251—In re Sturges’ Guardianship, 
86 P.2d 905, 917, 30 Cal.App.2d 477, 
quoting Corpus Jtirls—In re At¬ 
kins’ Rstate, 8 P.2d 1052, 1054, 121 
CaLApp. 251, quoting Corpus Ju¬ 
ris. 

28 C.J. p 1101 note 30. 

8. Mo.—^King V. King, 73 Mo.App. 
78. 

9- Ky.—Davis v. Davis, 172 S.W. 

665, 162 Ky. 316. 

28 C.J. p 1101 note 32. 

Soope of term “unsuitable” In stat¬ 
ute 

The statute authorizing removal of 
any guardian who is unsuitable for 
the trust uses the word “unsuitable” 
in a broad sense as applying where 
the guardian for any reason is shown 
not to be capable of or not In a situa¬ 
tion suitably to protect his ward's in¬ 


terests.—In re Tlmperley’s Guard¬ 
ianship, 4 N.W.2d 603, 141 Neb. 604. 

10. Iowa.—^In re Burkholder’s Adop¬ 
tion. 233 N.W. 702, 703, 211 Iowa 
1222, citing Corpus Juris. 

N.H.—^Prlme v. Foote, 63 N.H. 52. 
Tex.—Thomason v. McGeorge, Com. 
App., 286 S.W. 285, affirming Mc¬ 
George V. Thomason, Civ.App., 276 
S.W. 683. 

As within spirit of statute 

Although unfitness does not come 
literally within grounds for removal 
of guardian under Rev.St.l926 art 
4284, it is within spirit of law.— 
Thomason v. McGeorge, supra. 

Soope of term “unfit” In statute 
Under statute authorizing ordinary 
to remove guardian “unfit" for the 
trust for any cause, scope of inquiry 
into question of fitness of guardian, 
whether of person or of property, is 
not limited, since term is not limited 
to physical, mental, or moral con¬ 
ditions, and guardian may be re¬ 
moved because of harmful effect of 
his guardianship on physical and 
temperamental welfare of ward, al¬ 
though guardian has not mismanaged 
ward’s property.—Morse v. Caldwell, 
191 S.E. 479, 55 Ga.App. 804. 

11. Md.—Macgill v. McEvoy, 37 A. 
218, 85 Md. 286. 

28 C.J. p 1101 note 34. 

la. Mo.—In re Padgett, 89 S.W. 886, 
114 Mo-App. 307. 

Pa.—^Nicholson's Appeal, 20 Pa. 60. 

13. Ky.—Stringer v. Stringer, 116 
S.W.2d 824, 273 Ky. 261. 

14. Mo —King V. King. 73 Mo.App. 
78. 

28 C.J. p 1101 note 36. 
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15. Mo.—^King V. King, supra^ 

28 C.J. p 1101 note 37. 

16. Mo.—^King v. King, supra. 

17. Cal.—In re Howard’s Guardian¬ 
ship, 24 P.2d 482. 

Neb.—In re Timperley’s Guardian¬ 
ship, 4 N.W.2d 603, 604, 141 Neb. 
604, quoting Corpus Juris. 

N.M.—In re Hay’s Guardianship, 17 
P.2d 943, 37 N.M. 66. 

Ohio.—In re Wiener, 31 Ohio N.P.. 
N.S., 448. 

Tenn.—Monteverde v. Christie, 134 S. 

W.2d 905, 23 Tenn.App, 614. 

28 C.J. p 1102 note 39. 

18. Tex.—^Heyn v. Massachusetts 
Bonding & Insurance Co., Civ.App., 
110 S.W.2d 261, error dismissed. 

28 C.J. p 1102 note 40. 

19. Pa.—In re Dixon’s Estate, 9 Pa. 
Dist. & Co. 79, 23 Schuylkill Leg. 
Rec. 47. 

R.I.—McPhillips v. McPhllllps, 9 R.I. 
536. 

20. La.—Boykin v. Hill, 23 La.Ann. 

666 . 

21. Ky.—Stringers' Guardian v. 
Stringer, 92 S.W.2d 339, 263 Ky. 
856—Davis v. Davis, 172 S.W. 665, 
162 Ky. 816. 

22. Minn.—Brown v. Huntsman, 21 
N.W. 666, 32 Minn. 466. 

28 C.J. p 1102 note 44. 

23. Miss.—Spaun v. Collins, 18 Miss. 
624. 

24. Ohio.—^Frantz v. Frantz, 6 Ohio 
S. & C.P. 666, 4 Ohio N.P. 278. 

Pa.—Sheetz’s Estate. 10 PeuDist. 461, 
25 Pa.Co. 598. 
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ity between guardian and ward, occasioned by mis¬ 
behavior of ward;26 friction between the guardian 
of an estate of a minor and the guardian of his per¬ 
son, where there is no evidence of failure of duty 
on the part of the former differences of religious 
persuasion,27 at least where no constraint is put 
on the conscience of the ward;^® poverty of the 
guardian which does not deprive a ward of the ne¬ 
cessities of life or proper training, or affect his 
health or well being allowing the ward to go out 
of the state on a temporary visit removal by 
guardian from one parish of the state to another 
parish ;2i past absence and ill health of a guardian 
who has recovered and returned at the time when 
his removal is sought ;32 return to the state of one 
entitled to priority but who was a nonresident when 
the appointment was made;33 that the mother de¬ 
sires the appointment, where she is less able to 
maintain the children properly than the uncle whose 
removal as guardian she seeks ;34 that the guardian, 
after his appointment, became administrator of an 
estate in which the infant was interested, which 
fact, had it existed at the time of his appointment, 
would have disqualified him;35 that the guardian 
went into the Confederate lines and remained there 
during the Civil War;36 that all the sureties on the 
bond are attorneys at law;27 insufficiency of the 
bond, no opportunity to make the same sufficient 
being afforded and failure to give additional se¬ 


curity at the instance of a surety.^ 3 

b. Neglect or Misconduct in Official Capacity 

Neglect or misconduct of the guardian In his official 
capacity may constitute a sufficient ground for his .'e- 
moval even though his conduct has not been corrupt. 

A guardian may be removed where he has failed 
properly to care for his ward**® or his ward’s prop- 
erty,^i or has been guilty of neglect or misconduct 
in his official capacity,^ 2 even though his conduct 
has not been corrupt.**® 

Sufficient grounds. Among circumstances which 
have been regarded as such neglect or misconduct 
as to warrant the removal of a guardian may be 
mentioned: Extravagant expenditures;** present¬ 
ing vouchers for items not paid except by personal 
notes of the guardian ;*5 conversion of the ward’s 
property to his own use ;*® use of the ward’s funds 
for the benefit of the guardian*^ to Ihe detriment of 
the ward;*® commingling funds of the ward with 
his own funds ;*3 speculating with,®^ or improperly 
investing®! funds of the ward, although he has act¬ 
ed in good faith and from the best of motives,®® and 
although no loss has resulted to the estate;®® waste 
of the ward’s estate ;®* ignorance or imprudence on 
the part of the guardian whereby the ward’s in¬ 
terests suffer;®® improperly claiming rents of the 
ward’s land adversely to the ward;®® failure to ac¬ 
count for rents and profits of ward’s land;®^ fail¬ 
ure to obey proper orders of the court;®® convert- 


25. N.J.—Heath v. Maddock, 86 A. 
945, 81 N.J.Ea. 469, affirmed 91 A. 
1069, 82 N.J.Eq. 366. 

26. Pa.—Troelsch’s Estate, 19 Pa. 
Dist. 566, 38 Pa.Co. 40. 

27. Mass.—Harding v. Brown, 117 
N.E. 638, 227 Mass. 77. 

28 C.J. p 1102 note 49. 

28. Pa.—^Nicholson’s Appeal, 20 Pa. 
50. 

29. Cal.—In re Sturges’ Guardian¬ 
ship, 86 P.2d 905, 30 Cal.App.2d 
477. 

30. Pa.—Shaefer’s Estate, 1 Brewst. 
528. 

31. La.—Becnel v. Louisiana Cy¬ 
press Lumber Co., 64 So. 380, 134 
La. 467. 

32. Md.—Macgill v. McEvoy, 37 A. 
218, 85 Md. 286. 

33. La.—Bronson’s Succession, 11 
La.Ann. 24. 

34L Pa.—^Neely’s Petition, 2 PsuDlst. 
495, 12 Pa.Co. 519. 

35. Pa.—Gorton’s Estate, 15 Pa.Di8t. 
550. 

36. La.—Clement v. Slgur, 29 La. 
Ann. 798. 

37. Mo.—Smith v. Young, 160 S.W. 
822, 177 Mo.App. 482. 


3a Ky.—Gill V. Riley, 90 S.W. 2, 28 
Ky.L. 639. 

39. Ill.—Kaspar v. People, 82 N.E. 
816, 230 Ill. 342, affirming 132 Ill. 
App. 1. 

40. Cal.—In re Howard’s Guardian¬ 
ship, 24 P.2d 486, 218 Cal. 607. 

28 C.J. p 1102 note 61. 

41. Ky.—Bell v. Bell, 180 S.W. 803, 
167 Ky. 430. 

Md.—Owen v. Pye, 80 A. 1007, 115 
Md. 400. 

28 C.J. p 1102 note 62. 

42. Ky.—Bell v. Bell, 180 S.W. 803, 
167 Ky. 430. 

R.I.—Roullard v. MeSoley, 172 A. 

326, 54 R.I. 232. 

28 C.J. p 1102 note 63. 

4a Neb.—Crooker v. Smith, 66 N. 

W. 19, 47 Neb. 102. 

N.T.—In re Schaffer, 262 N.T.S. 774, 
146 Misc. 888. 

Tenn.—Monteverde v. Christie, 134 
S.W.2d 905, 23 Tenn.App. 514. 

44. Ky.—Clay v. Clay, 89 S.W. 600, 
28 Ky.L. 398. 

45. Ky.—Clay v. Clay, supra 

4a N.C.—Ury v. Brown, 40 S.B. 4, 
129 N.C. 270. 

28 C.J. p 1102 note 67. 
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47. Mont.—^In re Allard, 141 P. 661, 
49 Mont. 219. 

28 C.J. p 1102 note 68. 

48. Mo.—Klne v. King, 73 Mo.App. 
78. 

49. Mo.—In re Jenicek, App., 223 S. 
W. 678. 

28 C.J. p 1103 note 70. 

50. N.T.—Matter of Cooper, 2 Paige 

34. 

51. N.T.—In re Schaffer. 262 N.T.S. 
774, 146 Misc. 888. 

Tenn.—Monteverde v. Christie, 134 S. 

W.2d 905. 23 Tenn.App. 514. 

28 C.J. p 1103 note 72. 

58. N.T.—In re Schaffer, 262 N.T.S. 
774, 146 Misc. 888. 

Tenn.—Monteverde v. Christie. 134 
S.W.2d 905, 23 Tenn.App. 514. 

53. N.T.—In re Schaffer, 262 N.T.S. 
774, 146 Misc. 888. 

54. Okl.—In re Chambers, 148 P. 
148, 46 Okl. 139. 

28 C.J. p 1103 note 78. 

55. Mo.—^King v. King, 73 Mo.App. 
78. 

5a N.C.—In re Dixon, 72 S.E. 71, 
156 N.C. 26. 

57. N.C.—In re Dixon, supra 
sa Tex.—^Heyn v. Massachusetts 



GUARDIAN AND WARD 


39 C.J.S. 


§ 45 

ing real estate into personalty without an order of 
court and failure of an undertulor to take meas¬ 
ures for the removal of a tutor who has been guilty 
of misconduct.®® 

Insufficient grounds. Among circumstances which 
have been regarded as not constituting neglect or 
misconduct sufficient to warrant the removal of a 
guardian may be mentioned: Mismanagement of 
another trust estate presentation to the court of 
a claim against the estate of the ward which was 
disallowed failure to provide for the ward a suit¬ 
able house to live in and funds for common neces¬ 
sities, where the court has awarded custody of the 
person of the ward to another person ;®3 failure to 
invest funds of the ward, liability for interest be¬ 
ing admitted;®^ refusal to appeal in a suit institut¬ 
ed by him and decided adversely to the wards in 
the absence of a clear showing that he is acting con¬ 
trary to the best interests of the wards;®® and un¬ 
necessarily incurring large attorney’s fees.®® The 
facts that a guardian, who is also administrator ol 
the father’s estate, made expenditures for attorney’s 
fees to protect decedent’s interests in another state 
where the disbursements were made in the interest 
of the estate,®*^ made his final settlement as adminis¬ 
trator with himself as guardian,®® and did not con¬ 
test the father’s liability on notes which he had in¬ 
dorsed, but, with the consent and on the advice of 
the court, purchased in his own name land mort¬ 
gaged by the maker to secure the notes,®® have also 
been held not to constitute sufficient grounds for 
removal. 

Defmlts with respect to inventories^ reports^ and 
accounts. A gfuardian may be removed for failure 
to make and file inventories,^® or reports and ac¬ 


counts,at the proper time,^® or after being or¬ 
dered so to do.73 However, it has been held that 
requirements for filing inventories, reports, and ac¬ 
counts are directory rather than mandatory,the 
court being invested with discretionary power to re¬ 
move or refuse to remove a guardian for noncom¬ 
pliance therewith,^® and that noncompliance, unat¬ 
tended by fraud, gross neglect, or indifference to 
duty, is not a cause for removal,*^® especially where 
no detriment to the infant has resulted.A for¬ 
tiori, where the infant has no estate, a default war¬ 
ranting removal of the guardian cannot be predicat¬ 
ed on his failure to make an inventory.*^® 

c. Improper or Immoral Conduct 

Improper or Immoral conduct of the guardian Is 
generally considered to furnish a sufficient ground for 
removal. 

Improper or immoral conduct on the part of a 
guardian is generally considered to furnish a suf¬ 
ficient ground for his removal,*^® although the case 
must be a very strong one in order to justify the 
removal of a natural guardian.®® That a mother, 
acting as guardian, married a man addicted to using 
profanity toward her and the children, was held not 
to justify her removal as guardian, especially when 
the wards were so young as to require a mother’s 
care.®i 

Misconduct of the guardian's children toward the 
ward, at which the guardian does not connive, does 
not furnish sufficient cause for removal.®® 

d. Eemoval of Guardian from State 

It Is usually considered a sufficient ground for re¬ 
moval of a guardian that he has moved his residence out- 


BondlnfiT & Insurance Co., Clv.App., 
110 S.W.2d 261, error dismissed. 
59- Md.—^Macgrill v. McEvoy, 37 A. 

218, 85 Md. 286. 

28 CJ. P 1103 note 77. 
eOk La.—^Daigre v. Daigre, 2 La.Ann. 
333. 

61. N.J.—^Heath v. Maddock, 86 A. 
945, 81 N.J.Eq. 469, affirmed 91 A. 
1069, 82 N.J.ECL. 366. 

62. Arlz.—^In re Harris, 153 P. 422, 
17 Ariz. 406. 

68. Arlz.—^In re Harris, supra. 

6^ S.C.—Sweet v. Sweet, 17 S.C.Ba. 
309. 

66. W.Va.—^Hester v. Alexander, 34 
S.E. 819, 47 W.Va. 329. 

66. N.J.—In re Fllnn, 31 N.J.Eq. 
640. 

67. Mo.—Smith v. Youngr, 160 S.W. 
822, 177 Mo.App. 482. 

68. Mo.—Smith v. Youngs, supra. 

-69. Mo.—Smith t. Young, supra. 


7(^ Mo.—In re Padgett, 89 S.W. 886, 
114 Mo.App. 307. 

28 C.J. p 1103 note 88. 

71. Tex.—^Heyn v. Massachusetts 
Bonding & Insurance Co., Clv.App., 
110 S.W.2d 261, error dismissed. 

28 C.J. p 1103 note 89. 

72. Ky.—Clay v. Clay, 89 S.W. 600, 
28 Ky.L. 398. 

28 C.J. p 1103 note 90. 

73. Nev.—^Deegan v. Deegan, 37 P. 
863, 22 Nev. 202. 

74 N.J.—^Heath v. Maddock, 86 A. 
945, 81 N.J.Eq. 469, affirmed 91 A. 
1069, 82 N.J.Eq. 366. 

28 C.J. p 1103 note 92. 

7B. Mo.—Smith v. Young, 160 S.W. 

822, 177 Mo.App. 482. 

28 CJ. p 1103 note 9f 

76. La.—Segura v. Prados, 2 La. 
Ann. 761. 

N.J.—^Heath v. Maddock, 86 A. 945, 81 
N.J.Eq. 469, affirmed 91 A. 1069, 82 
N.J.Eq. S66. 


Property unknown to tutor 
Failure of the tutor to cause an 
inventory to be made of property 
which he did not know belonged to 
the minor is not good ground for ex¬ 
clusion.—Succession of Burrell, 43 
So. 882, 118 La. 1076. 

77. N.Y.—Ledwlth v. Union Trust 
Co., 2 Dem.Surr. 439. 

7a Ind.—Johnson v. Metzger, 9F 
Ind. 307. 

79. Miss.—Clark v. Smith, 70 So. 

897, 110 Miss. 728. 

28 O.J. p 1103 note 97. 

sa La,—In re Kershaw, 5 Rob. 488. 
28 C.J. p 1104 note 98. 

81. Ala.—Strlplin v. Ware, 36 Ala. 
87. 

83. N.Y.—In re King, 8 N.Y.C'iv. 
Proc. 169 note—Macl^y v. Puller- 
ton, 4 Dem.Surr. 153. 
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side the statOi and In some Jurisdictions thfs may con. 
stitute an ipso facto vacation of office. 

It is usually considered a sufficient ground for the 
removal of a guardian that he has removed his 
residence to a place outside the state of the court by 
which he was appointed,^3 although, under some 
statutes, removal for this cause is not mandatory 
but discretionary with the court.^^ 

Removal as vacation of office. In Louisiana, 
where a guardian other than a parent removes from 
the state, the office of guardian is ipso facto va¬ 
cated, and no order of removal is necessary,®^ and 
the rule is the same in the case of a natural guard¬ 
ian, unless the children remove with him or her,®® 
in which case, the parent having acted within 
parental rights, the natural guardianship is unaf¬ 
fected.®*^ A temporary visit outside the state does 
not work a forfeiture of the tutorship.®® ' 

§ 46. — Proceedings 

a. In general 

b. Who may institute 

c. Nature and form 

d. Time for instituting 

e. Defenses 

£. Jurisdiction 

g. Notice 

h. Pleadings 

i. Evidence 

j. Trial and determination 

k. Order, judgment, or decree 

l. Review 

m. Costs 

n. Injunction pending proceedings 


a. In General 

Direct proceedings are necessary to remove a guard¬ 
ian for misfeasance or malfeasance. 

The fact that a guardian has been guilty of mis¬ 
feasance or nonfeasance such as warrants his re¬ 
moval does not ipso facto work a vacation of his 
office,®® but there must be direct proceedings for 
removal.®® 

b. Who May Institute 

Generally the infant, by his next friend or any other 
person having a legitimate Interest in the Infant’s wel¬ 
fare, may Institute proceedings for removal of the guard¬ 
ian, or the appointing court may proceed on Its own mo¬ 
tion. 

The infant,®^ by his next friend®® or a relative®® 
or other person having a legitimate interest in the 
infant’s welfare,®^ may institute proceedings for the 
removal of a guardian. 

In Louisiana, a proceeding to remove a tutor 
should be brought by the undertutor,®® or if there 
is no undertutor a curator ad hoc must be appointed 
to institute the proceeding;®® and the tutor is a 
proper party to sue for the removal of the under¬ 
tutor.® 7 

The appointing court may proceed for the re¬ 
moval of the guardian on its own motion.®® 

c» Nature and Form 

Proceedings for removal are against the guardian as 
an Individual and not against the estate. In some juris¬ 
dictions they are considered special proceedings while In 
others they are designated as ordinary actions. When 
permitted by statute the court may consider a petition 
for removal In proceedings originally instituted for an¬ 
other purpose. 

Proceedings for removal of a guardian are pro¬ 
ceedings against the guardian as an individual and 


83. Tez.—^Heyn v. Massachusetts 
Bonding & Insurance Co., Tez.Clv. 
App., 110 S.W.2d 261, error dis¬ 
missed. 

28 C.J. p 1104 note 3. 

84. Ala.—Speight v. Knight, 11 Ala. 
461. 

Ind.—Nettleton v. State, 18 Ind. 169. 

85. La.—^Matthews v. 011a State 
Bank, 114 So. 98, 164 La. 463. 

28 C.J. p 1104 note 7. 

86. La.—Boland v. Stephens, 8 La. 
483. 

87. La.—^In re Dobh, 9 La.Ann. 364 
—^Delacroix v. Bolsblanc, 4 Mart. 
716. 

8& La.—^Nunez v. Acosta, 165 So. 
716, 184 La. 211. 

88. Tenn.—^Minter v. Clark, 22 S.W. 
73, 92 Tenn. 469. 

Vacation of office by removal from 
state see supra S 46 d. 


9a La.—State v. Tebault, 86 So. 320, 
147 La. 889. 

28 C.J. p 1104 note 11. 

9L N.M.—In re Hay's Guardianship, 
17 P.2d 943, 37 N.M. 65. 

N.C.—^Moses V. Moses, 169 S.H. 273, 
204 N.C. 667. 

28 C.J. p 1104 note 14. 

92, N.M.—^In re Hay's Guardianship, 
17 P.2d 948, 37 N.M, 66. 

N.C.—^Moses V. Moses, 169 S.H. 273, 
204 N.C. 667. 

28 C.J. p 1104 note 16. 

Neact friend ag sole plaintiff 

The next friend cannot institute a 
suit in his own name as sole plain¬ 
tiff.—^Ex parte Cabanlss, 178 So. 1, 
285 Ala. 181. 

93. Ohio.—^In re Murray, 28 Ohio 
Cir.Ct 662. 

28 C.J. p 1104 note 16. 
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94. Mo.—In re Ford, 137 S.W. 32, 
157 Mo. App. 141. 

28 C.J. p 1104 note 17. 

Members of a fraternal society 
having for one of Its objects philan¬ 
thropic principles concerning the ed¬ 
ucation of children may petition for 
the removal of a guardian who has 
misconducted himself where the stat¬ 
ute permits the proceedings to be In¬ 
stituted by any interested person.— 
Petition of Kern, 10 Pa.Dist. & Co. 
611, 9 Northumb. L.J. 49. 

96. Lsl—^D eslna’s Succession, 65 So. 

556. 135 La. 402. 

28 C.J. p 1104 note 18. 

96. La.—^Deslna's Succession, supra. 
28 C.J. p 1104 note 19. 

97. La.—^Fraser v. Zyllcz, 29 La. 
Ann. 634. 

9a Ind.—^In re Boyer’s Guardian¬ 
ship, 174 N.E. 714, 96 Ind.App. 161. 
28 G.J. p 1104 note 13. 
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not against the estate or trust he represents.®® The 
proceedings are in some jurisdictions considered 
special proceedings,^ while in other jurisdictions 
they are designated as ordinary actions.® Under a 
statute providing that removal of a guardian may 
be had at any time for cause shown on notice duly 
given, the court, when all interested parties are be¬ 
fore it, may consider a petition for the removal of 
the guardian in proceedings originally instituted by 
the guardian for another purpose,® such as in a pro¬ 
ceeding brought by the guardian for the possession 
of the ward who is in the custody of defendant,^ 
or on an application on behalf of the guardian for 
a nunc pro tunc order approving the prior purchase 
of real estate.® A statute pertaining solely to the 
removal of public officers does not apply to the 
removal of a guardian,® and quo warranto proceed¬ 
ings are not appropriate or available for this pur¬ 
pose.^ Habeas corpus as a remedy for the re¬ 
moval of a guardian is considered in the title Ha¬ 
beas Corpus § 41, also 29 C.J. p 109 notes 18-21. 
A testamentary guardian may be removed in the 
same manner as a guardian appointed by the court.® 

The proceedings have been held to be properly 
commenced by petition, see infra subdivision h of 
this section, or petition and citation,® and com¬ 
mencement by summons has been held to be im- 
proper.i® 

d. Time for Inslatnting 

An application must be made within a reasonable 
time or within the time prescribed by statute. 

If a statute designates the time within which an 
application for removal must be made, the applica¬ 
tion must be made within the time so prescribed,!^ 
and in any event the application must be filed with¬ 
in a reasonable time.!® 


e. Defenses 

That the guardian acted under advice of counsel is 
no defense to a charge of improper conduct, nor is the 
nullity of the guardian’s marriage a defense where re¬ 
moval is sought because of the marriage. 

In a proceeding to remove a guardian for im¬ 
proper conduct it is no defense that he acted un¬ 
der advice of counsel.!® Where removal is sought 
because of marriage of the guardian, nullity of the 
marriage cannot be pleaded in defense.!^ 

f. Jurisdiction 

(1) In general 

(2) Chancery 

(3) Probate courts 

(1) In General 

The court which made the appointment may always, 
unless restricted by statute, remove the guardian when 
the circumstances warrant, and a change of residence 
of the guardian does not deprive the court of Its Juris¬ 
diction. 

As a general rule, jurisdiction of guardianship 
matters, including the removal of guardians, is re¬ 
mitted by statute to a particular tribunal,!® although 
under some statutes jurisdiction of several courts 
may be concurrent.!® The court which made the 
appointment may always, unless restricted by stat¬ 
ute, remove the guardian when the circumstances 
warrant,!*^ and under the express provisions of 
some statutes only that court may do so.!® Where 
the statute confers the power of removal on the 
court, a judge sitting in chambers, and not as a 
court, has no power to remove a guardian.!® 

Residence outside territorial jurisdiction. Re¬ 
moval of the guardian outside the territorial juris¬ 
diction of the court by which he was appointed, 
taking the ward with him, does not deprive such 
court of its jurisdiction to remove the guardian,®® 
and a fortiori the court which appointed a guardian 


99. 6a.—^Bruce v. Dunn, 184 S.B. 

361, 52 6a.App. 768. 

1 . N.T.—In re Klngr, 42 Hun 607. 

SL La.—State v. Tebault, 86 So. 320, 
147 La. 889—Interdiction of Wen- 
Ser. 85 So, 62, 147 La. 422. 

3. Iowa.—^In re Cannon’s Guardian¬ 
ship, 1 N.W.2d 217, 231 Iowa 366. 

4. Iowa.—Smith v. Haas, 109 N.W. 
1076, 132 Iowa 493. 

5. Iowa.—^In re Cannon’s Guardian¬ 
ship, 1 N.W.2a 217, 231 Iowa 366. 

9. Okl.—^Kingr v. Hepburn, 249 P. 
924, 121 Okl. 275, followed In Bow¬ 
ling v. Hepburn, 249 P. 926, 121 
OkL 276. 

7. Kan.—Llnderholm v. Bkblad, 139 
P. 1016, 92 Kan. 9. 


& R.I.—Roullard v. McSoley, 172 A. 

326, 64 R.I. 232. 

9. La.—State v. Tebault, 86 So. 320, 
147 La. 889. 

28 aj. p 1104 note 23. 
la N.Y.—In re King, 42 Hun 607. 

11. M<L—Redman v. Chance, 32 Md. 
42. 

12. La.—Markham v. Schardt, 26 La. 
Ann. 703. 

28 C.J. p 1105 note 29. 

13. N.T.—In re O'Neil, Tuck Surr. 
36. 

14b La.—^Boyer v. Tassln, 9 La.Ann. 
491. 

16. N.C.—^Moses v. Moses, 169 S.B.' 
273, 204 N.C. 667. 

16. Wls.—Glasscott V. Warner, 20 
Wls. 664. 


17. Cal.—In re Howard’s Guardian¬ 
ship, 24 P.2d 486, 218 Cal. 607—In 
re Howard’s Guardianship. 24 P.2d 
482. 

N.C.—^Moses V. Moses, 169 S.E. 273, 
204 N.C. 667. 

Va.—^Hayes v. Strauss, 144 S.E. 432, 
161 Va. 136. 

18L S.D.—State v. Kelley. 143 N.W. 
963, 32 S.D. 526. 

19. Pa.—In re Carter, 99 A, 68, 264 
Pa. 618. 

20. Ala.—^Randall v. Wadsworth, 81 
So. 555, 130 Ala. 638—^Dupree v. 
Perry, 18 Ala. 34. 

Ga.—Pouts V. Plythe, 187 S.E. 160, 
64 Qa.App. 108. 

Jurisdiction to appoint the successor 
see Infra 8 56. 
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cannot be deprived of jurisdiction to remove him 
by his change of residence to another county with¬ 
in the state pending removal proceedings but 
where the natural guardian removes to another state 
taking the wards with him, thus establishing for 
them a new domicile, the court of the former domi¬ 
cile has no jurisdiction to remove such natural 
guardian as guardian of the persons, even though 
proceedings for such removal were pending when 
he left the state.23 Likewise, where a guardian ap¬ 
pointed by will is domiciled with the ward outside 
the county in which the will was probated and let¬ 
ters of guardianship issued, a court of that county 
is without jurisdiction of a suit to remove the 
guardian.24 Removal of the guardian outside the 
state does not deprive the court of such state of 
power to remove him as guardian where the ward 
remains within the state,26 or, as far as guardian¬ 
ship of the estate is concerned, where property of 
the ward remains within the state.^® Where a tu¬ 
tor appointed by the probate court of one parish 
removes with the minors and becomes a resident 
of another parish, the probate court of the latter 
parish has jurisdiction of a suit brought by him to 
remove an undertutor.27 

Waiver of objections. After a guardian pleads 
to the merits to a complaint for his removal, and 
judgment is rendered against him, he cannot ques¬ 
tion the jurisdiction of the court28 

(2) Chancery 

Unless restricted by statute, a court of chancery has 
Jurisdiction to remove a guardian. 

The jurisdiction of chancery extends to the re¬ 
moval of a guardian,29 notwithstanding the appoint¬ 
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ment was not made by the court in which removal 
is sought,20 unless such power is taken away or 
limited by statute.®^ Such power extends to the re¬ 
moval of testamentary guardians.32 

(3) Probate Courts 

As a general rule, under statutes vesting Jurisdic¬ 
tion in guardianship matters in courts of probate Juris¬ 
diction, such courts may remove guardians appointed by 
them or guardians appointed by will. 

It has been held that, in the absence of statute, 
the probate court has no power to remove a guard¬ 
ian except in cases relating to the faithful perform¬ 
ance of his trust, or to the sufficiency of the security 
given by him.®® As a general rule, under statutes 
vesting jurisdiction in guardianship matters in the 
courts of probate jurisdiction, the jurisdiction of 
such courts extends to the removal of guardians ap¬ 
pointed by them.®^ The power of such courts is 
also held to extend to the removal of testamentary 
guardians®® and depriving a parent, who is unfit to 
have custody of his children, of his rights as natural 
guardian,®® although not to the removal of a guard¬ 
ian appointed by a court of chancery.®^ 

g. Notice 

The general rule Is that the guardian Is entitled to 
notice of the proceedings for his removal, but It has been 
held that the ward Is not entitled to notice. 

The general rule is that a guardian whose removal 
is sought is entitled to notice of the proceedings 
such as will enable him to appear and controvert 
the sufficiency or the truth of the matters relied on 
for removal,®® and an order of removal made with¬ 
out notice to, or appearance by, the guardizin is 
void and subject to collateral attack,®® Where a 


21. Ky.—^Estridge v. Estridge, 76 S. 

W. 1101, 26 Ky.L. 1076. 

22: La.—Cass' Succession, 7 So. 617, 
42 La.Ann. 381. 

23. La.—Cass' Succession, supra. 
2ft. Tenn.—State v. Graper, 4 S.W. 

2d 955, 155 Tenn. 566. 

25. La.—Cass' Succession, 7 So. 617, 
42 La.Ann. 381—^Lyons v. Andrews, 
12 La.Ann. 685. 

25. La.—Cass’ Succession, 7 So. 617, 
42 La.Ann. 381. 

27. La.—^Fraser v. Zyllcz, 29 La.Ann. 
534. 

2a Ala.—^Ripltoe v. Hall, 1 Stew. 
166. 

29. Ala.—^Ex parte Cabanlss, 178 So. 
1, 235 Ala. 181. 

Fleu—^Fisher v. Guldy, 142 So. 818, 
821, 106 Fla. 94, citing Corpus ju¬ 
ris. 

28 O.J. p 1106 note 33. 

Basis for Jnrlsdlotlon 
The power of court of equity in 


matter of removal of guardian of 
estate of minor grows out of equita¬ 
ble principles that In administration 
of trust estates brought within Its 
Jurisdiction court has authority to 
direct or to remove trustees, and, 
when such estate Is property of an 
infant, he becomes ward of court, 
and safeguarding of his estate be¬ 
comes Inherent function and duty of 
equity court—^Ex parte Cabanlss, 178 
So. 1. 236 Ala. 181. 

3a S.C.—Stallings v. Barrett, 2 S. 

E. 483, 26 S.a 474. 

28 C.J. p 1105 note 34. 

31. Mo.—Brewer v. Cary, 127 S.W. 
686, 148 Mo.App. 193. 

32. Wls.—^In re Klein, 70 N.W. 64, 
95 Wls. 246. 

28 C.J. p 1105 note 36. 

33. Mo.—State v. Bird, 162 S.W. 119, 
263 Mo. 569, 581, Ann.Cas.l915C 
353. 

28 C.J. p 1105 note 38. 
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34. Okl.—^Klng v. Hepburn, 249 P. 
924, 121 Okl. 275, followed In Bow¬ 
ling V. Hepburn, 249 P. 925, 121 
OkL 275. 

Tenn.—Monteverde v. Christie, 134 S. 

W.2d 905, 23 Tenn.App. 514. 
Wash.—In re Dodson’s Guardianship, 
238 P. 610, 135 Wash. 625. 

28 C.J. p 1105 note 40. 

35. Mo.—^Klng V. King, 73 Mo.App. 
78. 

28 C.J. p 1105 note 41. 

3a Mo.—^Brewer v. Cary, 127 S.W. 
685, 148 Mo.App. 193. 

37. N.T.—^In re Dyer, 5 Paige 634. 
28 C.J. P 1106 note 43. 

3a Hawaii.—^In re Guardianship of 
Trask, 27 Hawaii 348. 

Pa.—^In re Carter, 99 A 68, 264 Pa. 
618. 

28 C.jr. p 1106 note 52. 

sa Ind.—Colvin v. State, 26 N.B. 
888, 127 Ind. 403. 
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gxiardian appears in person and by counsel to ex¬ 
plain his reports, and admits mismanagement and 
waste of the estate, he may be removed without fur¬ 
ther noticed® 

Where the infant under statutory authorization 
selects a new guardian on his arrival at the age of 
fourteen years, the former guardian is ordinarily 
held entitled to notice of proceedings to remove him 
and substitute the person so selected,although 
there is also authority for the contrary view.42 

Where a guardian has become a nonresident of 
the state where he was appointed, he may, it has 
been held, be removed without notice^^ 

The ward has been held not entitled to notice of 
proceedings to remove his guardian^^ 

h. Pleadings 

The proper proceeding for removal of the guardian 
la by a petition or application which contains a distinct 
allegation of the ground for removal and the facts on 
which the demand for removal Is predicated. Technical 
nicety of pleading is not required. 

The proper proceeding for the removal of a 
guardian is by petition or application,^ 5 a bill ordi¬ 
narily being unnecessary,^® although the chancel¬ 
lor may in his discretion require a bill to be filed>7 
The petition must contain a distinct allegation of 
the ground for removal it should allege the facts 
on which the demand for removal is predicated,^® 
and it has also been held that it should allege what 
specific assets the guardian has in his hands to en¬ 
able the court to order the guardian to pay the as¬ 


sets into court.®® In such a proceeding technical 
nicety of pleading is not required,®^ and mere de¬ 
fects of form in the petition are not sufficient to 
nullify an order of removal.®^ Notwithstanding the 
petition is insufficient, if issue is joined without ob¬ 
jection, such defect is waived.®® Where the petition 
shows grounds for removal and the guardian refus¬ 
es to answer after his demurrer is overruled, he 
may be removed.®^ 

Amendment. In a proper case the petition may 
be amended,®® but a petition in which the ward's 
next friend is named as sole plaintiff cannot be 
amended to include the ward, for this would con¬ 
stitute a complete change of parties.®® 

i. Evidence 

The petitioner haa the burden of proving the exlst- 
eitce of sufficient grounds for the removal of the guardian. 
General rules as to the admissibility and sufficiency of 
evidence apply. 

The burden of proving the existence of sufficient 
grounds for the removal of the guardian rests on 
the petitioner.®^ In accordance with general rules 
of evidence, relevant and material evidence is ad¬ 
missible,®® and evidence not relevant to the issues 
should be excluded.®® Incapacity may be proved 
by direct evidence of the physical or mental condi¬ 
tion of the guardian,®® or it may be proved by cir¬ 
cumstantial evidence of failure to perform properly 
his duties or obligations toward the ward.®i 

The usual rules as to the weight and sufficiency 
of evidence have been applied in removal proceed¬ 
ings.®® In an action for removal, different evi- 


4a Okl.—In re Chambers, 148 P. 
148, 46 Okl. 139. 

41. Ky.—Montgomery v. Smith, 3 
Dana 599. 

28 C.J. p 1106 note 56. 

42. Ala.—Kelly v. Smith. 15 Ala. 
687. 

43. Mo.—State V. Kngelke, 6 Mo.App. 
356. 

N.C.—Cooke V. Beale, 33 N.C. 36. 
Pa.—Simpson v. Gonzalez, 15 
Fla. 9. 

4B. Ind.—Cottrell v. Booth, 76 N.E. 

546. 166 Ind. 469. 

28 C.J. p 1106 note 60. 

4a N.Y.—^Dlshrow v. Henshaw, 8 
Cow. 349. 

47. N.Y.—^Dishrow v. Henshaw, su¬ 
pra. 

4& Mass.—Gray v. Parke, 29 N.B. 

611, 155 Mass. 433. 

28 C.J. p 1106 note 63. 

49. La.—Edwards v. Morrow, 12 La 
Ann. 887. 

28 C.J. p 1106 note 64. 

5a Ind.—^Hancock v, Heaton, 58 Ind. 
IIL 


51. Iowa.—In re Cannon's Guardian¬ 
ship, 1 N.W.2d 217, 231 Iowa 366 
—Smith V. Haas, 109 N.W. 1075, 
132 Iowa 493. 

52. Tex.—Stewart v. Bobbins, 65 S. 
W. 899, 27 Tex.Clv.App. 188. 

28 C.J. p 1106 note 67. 

Fetltioa. held snfflclent 
Puerto Rico.—Diaz v. Diaz, 25 Puerto 
Blco 604. 

5a N.Y.—In re Plumb, 4 N.Y.S. 186. 

54. Ind.—Vollva v. Mofflt, 65 N.B. 
754, SO Ind.App. 225. 

55. Minn.—Chadwick v. Dunham, 86 
N.W. 851. 83 Minn. 366. 

5a Ala—^Ex parte Cabanlss, 178 So. 
1. 235 Ala 181. 

57- Md.—Slattery v. Smiley, 25 Md. 
389. 

5a Cal.—In re Sturges' Guardian¬ 
ship, 86 P.2d 905, 30 Cal.App.2d 477. 
Iowa—State v. Koons, 188 N.W. 970, 
194 Iowa 1. 

Acts after filing of petition. 

On petition for the removal of a 
guardian as unsuitable for the posi¬ 
tion, evidence of acts after filing the 
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petition, and before the hearing, 
which show his fitness at the time 
the petition was filed, is competent— 
Gray v. Parke, 29 N.E. 641, 155 Mass. 
433. 

aUsmanagement of another trust es¬ 
tate 

Evidence of mismanagement of an¬ 
other trust estate may be relevant to 
show general unfitness for fiducial 
duty.—^Heath v. Maddock, 86 A. 946, 

81 N.J.Bq. 469, affirmed 91 A. 1069, 

82 N.J.Eq. 366. 

69. R.I.—Hopkins v. Richmond, 73 
A. 308, 29 R.I. 527. 

28 C.J. p 1107 note 73. 
ea Cal.—In re Sturges' Guardian¬ 
ship. 86 P.2d 905, 30 Cal.App.2d 
477. 

61. Col.—In re Sturges* Guardian¬ 
ship, supra 

62. Bvldenoe held sufficient 

(1) To show nonperformance of 
duties by guardian.—In re Howard's 
Guardianship, 24 P.2d 486, 218 Cal. 
607. 

(2) To show interest of guardian 
conflicting with that of ward.—^In 
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dence is required from that where the action is 
merely to select a guardian.63 

j. Trial and Determination 

The guardian must be afforded an opportunity to be 
heard on the question of removal. The Court has a large 
discretion in determining whether the facts warrant re¬ 
moval but this discretion Is to be exercised in conformity 
with the settled rules of law. 

The guardian whose removal is sought must be 
afforded an opportunity to be heard on the ques¬ 
tion of removal.64 Under the practice in some ju¬ 
risdictions, the trial should be conducted like the 
trial of an action,35 and, even though the guardian 
fails to appear at the trial, judgment of removal 
cannot be rendered pro confesso, but the court must 
take evidence and determine as to the existence of 
the alleged causes of removal.®® The court has a 
large discretion in determining whether the facts 
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presented in the case before it warrant or call for 
the removal of the guardian,®^ but this discretion is 
a sound legal discretion to be exercised in conform¬ 
ity with the settled rules of law.®® The court is 
not foreclosed from considering the minor’s person¬ 
al desires,®® and it may also look to any matter 
bringing to its attention facts tending to show such 
misfeasance or malfeasance as would demand the 
removal of the guardian as a means of protecting 
the ward’s estate.*^® The court may always consid¬ 
er conditions which have changed since the appoint¬ 
ment,and it may properly remove the guardian 
when this is for the best interests of the ward,*^2 
and, in fact, it must remove the guardian when it 
appears that the guardianship is no longer neces- 
sary.73 Vague charges of misconduct and misman¬ 
agement will not authorize a removal where disin¬ 
terested witnesses testify that the wards are well 
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re Hay's Guardianship, 17 P.2d 943. 
87 N.M. 55. 

(3) To show lack of Interest by 
guardian In welfare of ward.—Strin¬ 
gers’ Guardian v. Stringer, 92 S.W. 
2d 339, 263 Ky. 355. 

Evidence h«ld Insnfflclent 

(1) To warrant removal.—State v. 
Koons, 188 N.W. 970, 194 Iowa 1— 
28 C.J. p 1107 note 76 [a]. 

(2) To show that guardian’s ab¬ 
sence was Indispensable to her 
health.—In re Howard’s Guardian¬ 
ship. 24 P.2d 486, 218 Cal. 607. 

(8) To show that the guardian had 
filed a false report.—Guardianship of 
Robinson, 115 P.2d 734, 9 Wash.2d 
525. 

(4) To show Incapacity of guard¬ 
ian to perform duties.—In re Stur- 
ges’ Guardianship, 86 P.2d 905, 30 
Cal.App.2d 477. 

(5) To show improper conduct of 
guardian.—Guardianship of Robin¬ 
son, supra. 

63. Tenn.—^Howard v. Bishop, 7 
Tenn.App. 347. 

Differenoe stated 

In an action to select a guardian 
from two applicants, the court’s se¬ 
lection will not be questioned unless 
there Is evidence tending to show 
that the person selected Is not qual¬ 
ified, but If the action is to remove 
a guardian there must be evidence 
to show that the guardian Is Im¬ 
proper and reason for hls removal 
before the decision can be sustained 
by the appellate court.—^Howard v. 
Bishop, supra. 

64. Pa.—In re Carter, 99 A. 58, 254 
Pa. 618. 

28 C.J. p 1107 note 77. 

65. La.—^Wenger’s Interdiction, 85 
So. 62, 147 La. 422. 

66. Pa.—Shilling's Appeal, 1 Pa. 
90. 


67. Cal.—In re Howard’s Guardian¬ 
ship. 24 P.2d 486, 218 CaL 607—In 
re Marmaduke’s Guardianship, 20 
P.2d 69. 130 CaLApp. 449, rehear¬ 
ing denied 20 P.2d 965, 130 Cal. 
App. 449. 

Iowa.—^In re Cannon’s Guardianship, 
1 N.W.2d 217, 231 Iowa 366. 

Ky.—^Hines v. Brown’s Committee, 88 
S.W.2d 314, 261 Ky. 630. 

Miss.—Conner v. Polk, 133 So. 604, 
161 Miss. 24. 

Pa.—^In re Wachter, 149 A. 316, 299 
Pa. 163. 

Tenn.—Monteverde v. Christie, 134 S. 

W.2d 906, 23 Tenn.App. 614. 

Wash.—In re Shapiro’s Estate, 230 
P. 627, 131 Wash. 663. 

28 C.J. p 1107 note 80. 

6& Wash.—Guardianship of Robin¬ 
son. 115 P.2d 734, 9 Wash.2d 525. 
28 C.J. p 1107 note 81. 

Discretion held not abnsed 
Iowa.—In re Cannon’s Guardianship, 
1 N.W.2d 217, 231 Iowa 366. 

Miss.—Conner v. Polk. 138 So. 604, 
161 Miss. 24. 

Pa.—In re Wachter, 149 A. 816, 299 
Pa. 153. 

Wash.—In re Dodson’s Guardianship, 
238 P. 610. 185 Wash. 625. 

69. Cal.—In re Howard’s Guardian¬ 
ship, 24 P.2d 486, 218 Cal. 607. 

7<X Ala.—^Ez parte Cabanlss, 178 So. 
1. 235 Ala. 181. 

BfflLshandllng affairs of guardianshllf 

The fact that the guardian has 
mishandled the affairs of the guard¬ 
ianship may be considered.—^In re 
Cannon’s Guardianship, 1 N.W.2d 217, 
231 Iowa 366. 

71- Cal.—In re Case’s Guardianship, 
App., 135 P.2d 681. 

Effect of Judgment on former hear¬ 
ing 

On petition for removal of guard¬ 
ian. court is not bound by any Judg¬ 
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ment previously rendered except as 
to facts which have remained un¬ 
changed since former hearing.—In re 
Case’s Guardianship, supra. 

Former imprisonment of father 
The fact that child’s father may 
have been In a naval prison at the 
time maternal grandmother was ap¬ 
pointed child’s gruardian would not 
prevent subsequent termination of 
guardianship In order that father 
might have custody of child. If fa¬ 
ther was then a fit and proper per¬ 
son to have custody.—In re Case’s 
Guardianship, supra. 

72. Cal.—In re Case’s Guardianship, 
supra. 

N.T.—In re Daggett’s Guardianship, 
28 N.T.S.2d 701, 262 App.Dlv. 867. 
Farstmonlons condnct of guardian 
In determining. whether or not to 
remove a guardian alleged to have 
conducted himself improperly by be¬ 
ing too parsimonious In expenditures 
for hls wards, the court will be guid¬ 
ed by the principle that courts favor 
conservation of ward’s trust funds 
and discourage unwarranted expendi¬ 
tures, but consider reasonable, neces¬ 
sary comfort and welfare of ward 
to be of paramount consideration.— 
Stringers’ Guardian v. Stringer, 92 S. 
W.2d 339, 263 Ky. 355. 

73. Cal.—^In re Case's Guardianship, 
App., 135 P.2d 681. 

Competent parent seeking custody 
Where child’s father was found to- 
be able to care for child and to be a 
fit and proper person to have cus¬ 
tody, maternal grandmother could 
not be retained as guardian, as 
against desires of father, notwith¬ 
standing father's failure to visit 
child Immediately following mother’s 
death and failure to contribute to 
child’s support when unable to do so. 
—^In re Case’s Guardianship, supra. 
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cared for and the petitioner does not appear as an¬ 
xious for the welfare of the children as he is to 
get charge of the wards and the care of their es- 
tate,'^^ The fact that counsel, representing a guard¬ 
ian resisting a petition for removal filed by anoth¬ 
er claiming to be guardian, did not raise the point 
that petitioner failed to show his own appointment 
and qualification does not prevent the ordinary from 
denying removal on that ground.*^5 To support a 
decree removing the surviving parent as natural 
guardian of the ward there must be a finding that 
the parent is unsuitable, ^6 and to find him unsuitable 
it must appear that the child’s welfare demands a 
chdnge of custodyj^ 

k. Order, Judgment, or Decree 

The necessity for a recitation of the grounds of re¬ 
moval In the decree or order varies In the several Juris¬ 
dictions. An order removing a guardian is seif-executing, 
and, If not appealed from, It la a final Judgment Immune 
from collateral attack. 

It has been held that the decree or order need not 
recite the grounds of removals even though a stat¬ 
ute requires the cause for removal to be entered on 
the records;^® there is other authority that an or¬ 
der not stating the grounds of removal is insuffi¬ 
cient, but this defect may be corrected as a mere 
irregularity.^® Orders removing a guardian and re¬ 
quiring settlement may be made together and em¬ 
braced in one entry.®! An order removing a guard¬ 
ian is' self-executing®® and, if not appealed from, 
it is a final judgment immune from collateral at¬ 
tack.®® 

An order nisi, that a guardian be removed unless 
he files a new bond within a certain time, cannot 
be made effective without a subsequent finding that 
he has not filed a new bond as ordered and a direct 
order of removal.®^ 


1. Review 

(1) In general 

(2) Parties 

(3) Issues 

(4) Determination and disposition of 

cause 

(1) In General 

Jurisdiction of an appellate court to review an order 
removing or refusing to remove a guardian is dependent 
on statutory authorization, and the appeal must be taken 
within the time prescribed by statute. An appeal does 
not suspend the operation of the decree unless otherwise 
provided by statute. 

Jurisdiction of an appellate court to review an 
order removing or refusing to remove a guardian 
is dependent on statutory authorization.®® As a 
general rule the statutes, either expressly or impli¬ 
edly, confer on the guardian or the petitioner the 
right to a review of an order or decree removing 
or refusing to remove a guardian,®® but the appeal 
must be taken within the time prescribed by the 
statute.®*^ A guardian properly appeals from an 
adverse decision as an individual,®® and he may 
appeal in forma pauperis if he qualifies therefor.®® 
An interlocutory order in the proceedings is not 
appealable where only an appeal from the final or¬ 
der is permitted by statute.®® 

Exceptions. An exception to a judgment or or¬ 
der of removal is necessary to a review of such 
judgment or order on appeal.®! A party cannot 
complain of matters presented to fhe lower court 
for consideration where he proceeds to trial with¬ 
out objection thereto.®® 

Bond. A ward who takes an appeal from a de¬ 
cree denying his application for the removal of his 
guardian need not give an appeal bond.®® 

Amendment on appeal. On appeal in removal 
proceedings, the fundamental petition cannot be 


74ta Pa.—^Lesko’s Estate, 10 Kulp 
177. 

7B. Ga.—Martin v. Moore, 98 S.E. 

223, 20 Ga.App. 569. 

7«. N.H.—^Brown v. Jewell, 166 A. 
713, 86 N.H. 190. 

77. N.H.—^Brown v. Jewell, supra. 
7a. Iowa—Crawford v. Crawford, 60 
N.W. 501, 91 Iowa 744. 

Tenn.—Gwln v. Vanzant. 7 Tergr. 143. 

79. Iowa—Crawford v. Crawford, 60 
N.W. 601, 91 Iowa 744. 

80. Wash.—^In re Dodson's Guard¬ 
ianship, 238 P. 610, 135 Wash. 625. 

81. Ala—^Thompson v. Hartline. 4 
So. IS, 84 Ala 66. 

32. Cal.—^Hibernia Savings & Loan 


Soc. V. Belcher, 48 P.2d 681, 4 Cal. 
2d 268. 

83. Ky.—^Poynter v. Smith, 160 S.W. 
2d 380, 290 Ky. 169. 

Tex.—^American Surety Co. of New 
York V. Fitzgerald, Clv.App., 36 S. 
W.2d 1104, error refused. 

84. Miss.—Pant v. McGowan, 67 
Miss. 779. 

83. Ill.—^Louthan v. Jenne, 161 Ill. 
App. 77. 

38. Ga—Bruce v. Dunn, 184 S.B. 

361, 62 GaApp. 758. 

MO.—State v. Bird, 162 S.W. 119, 
263 Mo. 669, Ann.Cas.l916C 363. 
Okl.—^In re Pitman's Guardianship, 
238 P. 417, 107 Okl. 108. followed 
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in In re Pitman's Estate, 238 P. 
420, 107 Okl. 112. 

28 C.J. p 1107 note 87. 

87. Ark.—Beakley v. Cunningham. 
181 S.W. 287, 121 Ark. 467. 

88. Ga—Bruce v. Dunn. 184 S.B. 
361, 52 GaApp. 768. 

89. Ga—Bruce v. Dunn, supra 

9a Ala—^Devane v. Smith, 112 So. 
837, 216 Ala 177. 

91. Ind.—Myers v. Pearsoll, 17 Ind. 
406. 

92, Iowa.—In re Cannon's Guardian¬ 
ship, 1 N.W.2d 217, 231 Iowa 366. 

98. Mass.—McDonald v. Morton, 1 
Mass. 543. 

R.I.—^Atwood V. Warwick Probate 
Court. 23 A, 99, 17 R.I. 637. 
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amended in the appellate court in a matter of sub¬ 
stance so as to include something which may be the 
basis of another proceeding in the probate court.^^ 
Effect of appeal. An appeal from an order re¬ 
moving a guardian does not vacate or suspend even 
temporarily the operation of the decree, but the 
guardian ceases to be such as soon as the decree is 
rendered,^® unless, by virtue of some statutory pro¬ 
vision, the appeal operates as a supersedeas.^^ 

(2) Parties 

The newly appointed guardian Is a necessary party 
to an appeal by the former guardian. Whether a rela¬ 
tive or next friend may appeal on behalf of the Infant is 
dependent on statutory authorization. 

The newly appointed guardian is a necessary 
party to an appeal by the former guardian.^"^ On 
an appeal by a guardian from an order removing 
him, any person showing his right to be heard may, 
without being formally entered as a party, bring the 
appeal to a hearing.^® A relative or next friend of 
the minor may appeal from the order under a stat¬ 
ute permitting an appeal where a substantial right 
is affected,but under a statute granting a right 
of appeal to one who is aggrieved by the decree 
which affects his pecuniary interest or personal right 
it has been held that a relative or next friend can¬ 
not appeal.! Under a statute providing that an ap¬ 
peal of a minor may be by his general guardian or 
by a guardian ad litem, a third person cannot ap¬ 
peal in behalf of an infant from an order denying 
his petition to remove a general guardian.^ 

(3) Issues 

On an appeal from a decree removing the guardian, 
the Issue presented Is the legality of the removal. 


A guardian who has been removed cannot, on ap¬ 
peal, complain of that part of the decree which ap¬ 
points a new guardian in his place, as he is con¬ 
cerned only with the legality of his own removal 
and not with the legality of the new appointment.® 

(4) Determination and Disposition of Cause 

The usual presumptions with respect to the Jurisdic¬ 
tion of the trial court and the regularity of the proceed¬ 
ings therein apply. The determination of the trial court 
will not be Interfered with unless an abuse of discretion 
Is made to appear. 

The usual presumptions with respect to the juris¬ 
diction of the trial court and the regularity of the 
proceedings therein are to be indulged on appeal in 
proceedings for the removal of a guardian.^ Find¬ 
ings of fact by the trial court should be given the 
same effect as the verdict of a jury,® and not in¬ 
terfered with if there is any evidence reasonably 
tending to support them.® The propriety of removal 
in any particular case being a matter resting largely 
in the discretion of the trial court, see supra subdi¬ 
vision j of this section, its determination will not 
be interfered with unless an abuse of discretion is 
made to appear.^ Where an order refusing to set 
aside the removal of a guardian has been affirmed 
by a court of intermediate appeal, and on appeal to 
the court of last resort there is not filed with the 
record the order appointing the guardian or the or¬ 
der removing him, or any exhibit or evidence, the 
judgment must be affirmed.® The appeal may be 
dismissed if the circumstances warrant,® or the case 
may be remanded to the lower court to receive ad- 


94. R.I.-—Hopkins V. Hlchmond, 73 
A. 808, 29 R.I. 527. 

95. Mass.—Gray v. Parke, 29 N.B. 
641, 155 Mass. 433. 

28 C.J. p 1108 note 90. 

96. Mo.—State v. Bird, 162 S.W. 
119, 258 Mo. 569, Ann.Cas.l916C 
353. 

28 C.J. p 1108 note 91. 

97. Cal.—In re Medbury, 48 Cal. 83. 

98. Minn.—Brown v. Huntsman, 21 
N.W. 555, 32 Minn. 466. 

99. Okl.—^In re Pitman's Guardian¬ 
ship, 238 P. 417, 107 Okl. 108, fol¬ 
lowed In In re Pitman's Estate, 
238 P. 420, 107 Okl. 112. 

substantial xierlit of minor 

The substantial rlgrht referred to 
In the statute is not confined to a 
right of the person acting as relative 
or next friend, but Is directed to the 
substantial right of the minor.— 
In re Pitman's Guardianship, 288 P. 
417, 10!!7 Okl. 108, followed In In re 
Pitman’s Estate, 238 P. 420, 107 Okl. 
112 . 


1. Mass.—^Delaney v. Cook, 152 N. 
E. 304, 256 Mass. 203. 

2. Wis.—^In re McLaughlin, 78 N.W. 
144, 101 Wis. 672. 

3. Md.—Owen v. Pye, 80 A. 1007, 115 
Md. 400. 

Miss.—^Hamilton v. Moore, 32 Miss. 
205. 

^ Iowa—Crawford v. Crawford, 60 
N.W. 501, 91 Iowa 744. 

28 C.J. p 1108 note 98. 

6. Cal.—In re Byrd. 122 P. 516, 31 
Okl. 549. 

6. Cal.—Clark v. Los Angeles Coun¬ 
ty Superior Court, 128 P. 1018, 20 
Cal.App. 305. 

28 CJ. p 1108 note 1. 

7. Iowa—^In re Cannon's Guardian¬ 
ship, 1 N.W.2d 217, 231 Iowa 366. 

Ky.—^Hines v. Brown’s Committee, 88 
S.W.2d 314, 316, 261 Ky. 630, cit¬ 
ing Corpus Jurla 

OkL—^In re Guardianship of Cham¬ 
bers, 148 P. 148, 46 Okl. 189. 
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Tenn.—Monteverde v. Christie, 184 
S.W.2d 905, 28 Tenn.App. 514. 

28 C.J. p 1108 note 3. 

8. Ky.—Ex parte Spurllng, 176 S.W. 
1139, 165 Ky. 349. 

9. Uarrlage of ward pending appeal 
Where the ward marries pending 

an appeal from the removal of the 
guardian, the appeal will be dis¬ 
missed.—In re Wilds, 6 Hob., La, 81. 

Filing of defective propositions 
Where appellant attempting to ap'-^ 
peal from probate court order remov¬ 
ing him as coguardian filed proposi¬ 
tions of law and fact which did not 
comply with statutory requirements, 
court gave appellant time within 
which to make application for leave 
to file substituted propositions, but 
appellant, without securing permis¬ 
sion, filed substituted propositions 
which were but a slight Improvement 
over first, district court properly 
dismissed appeal.—In re Pollock, 277 
N.W. 11. 201 Minn. 688. 
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ditional evidence in order to have a more complete 
record of the guardian’s administration.^® 

m. Oosts 

Where a guardian Is removed for cauae he la usually 
held personally taxable with costs of the proceedings, 
but where he has acted In good faith and with reason¬ 
able discretion in resisting an application for his removal 
ilt has been held that he may be allowed the expense In¬ 
curred in connection therewith regardless of the result. 

It is usually held that, where a guardian is re¬ 
moved for cause on petition, he is personally tax¬ 
able with costs of the proceedings^ and is personal¬ 
ly liable for his counsel fees incurred therein,S2 and 
he will not be allowed a credit therefor on account¬ 
ing but it has also been held that a guardian 
who acted in good faith and with reasonable discre¬ 
tion in resisting an application for his removal may 
be allowed the expense incurred in connection there¬ 
with as against the estate of the ward, regardless 
of the result.S^ The allowance of attorney’s fees 
out of the guardianship estate and the amount of 
the fees rests in the sound discretion of the court.^5 
Where, pending proceedings for the removal of a 
guardian, he resigns pursuant to an agreement with 
the attorneys prosecuting such proceedings, he is not 
entitled to charge the estate of the ward with counsel 
fees and other expenditures in the removal proceed- 
ings.i® If both guardian and ward seek the sub¬ 
stitution of another guardian, and the ward will be 
benefited by such substitution, the costs should be 
apportioned between them.^'^ If the only object of 
proceedings in a contest relative to a guardian¬ 
ship is to ascertain which party is legally entitled to 
the guardianship, neither being personally interest¬ 
ed, the costs should be paid out of the minor’s es- 

tate.i8 

n. Injimction Fending Proceedings 

A court In which proceedings for removal are pending 
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may enjoin the guardian from acting as such until such 
proceedings are determined. 

It has been held that a court of probate jurisdic¬ 
tion, in which proceedings for the removal of a 
guardian are pending, may enjoin the guardian 
from acting as such until such proceedings are de¬ 
termined when the facts, as alleged in the petition, 
would justify the issuance of an injunction under 
the ordinary rules of equity.^® 

§ 47. Resignation and Discharge of Guardian 

a. Resignation 

b. Discharge 

a. Resignation 

A guardian has no absolute right to resign, but wheth¬ 
er or not a resignation shall be accepted Is a matter for 
the determination of the court. The acceptance of a 
guardian’s resignation terminates his office as far as any 
rights or powers are concerned but does not relieve him 
from liability with respect to his trust. 

While the court has undoubted power to accept 
the resignation of a guardian,^® one who has accept¬ 
ed the trust has no absolute right to resign, but 
whether or not a resignation shall be accepted is a 
matter for the determination of the court, having in 
mind the interests of the infant.^i Appointment of 
a new guardian amounts to an acceptance of the 
resignation of the former guardian and the fact 
that the new guardian has not qualified does not 
operate to reinstate the old guardian without a new 
appointment.23 A guardian who resigns for a valid 
reason and not because he is compelled to do so by 
malfeasance should not be charged with the ex¬ 
penses of the investigation of his account subse¬ 
quent to his resignation.34 The office of undertu¬ 
tor in Louisiana is always dative and compulsory 
on no one, and the undertutor may resign without 
alleging or proving any excuses.^® 
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IOl La.—^Hlnes v. Schumpert, 7 So. 
2d 39, 199 La. 740. 

11- Ky.—Stringer v. Stringer, 116 S. 

W.2d 324, 273 Ky. 2B1. 

Wash.—In re Nelson’s Estate, 134 P. 

2d 935, 940, citing Corpus Juris. 

28 C.J. p 1108 note 6. 

Oosts on amendment 

An amended application for the re¬ 
moval of the guardian and appoint¬ 
ment of the petitioner as guardian 
filed in the district court on appeal 
from the county court after a dis¬ 
qualification of the petitioner to act 
as guardian had been removed, was 
held not to set up a new cause of ac¬ 
tion, so that the rule that, while the 
cause may be amended on appeal 
from the county court, payment of 
costs thereon are within the discre¬ 
tion of the lower court, had no ap¬ 


plication.—^Burns v. Parker, Tex.Clv. 
App., 165 S.W. 673. 
la. Ky,—Stringer v. Stringer, 116 
S.W.2d 324, 273 Ky. 251. 

13. Pa.—Silver’s Estate, 6 Pa.Dlst. 
267. 

Wash.—In re Nelson's Estate, 134 P. 

2d 935, 940, citing Corpus Juris. 
14k N.H.—Dearborn v. Batten, 16 A. 
149, 64 N.H. 568. 

15. Cal.—^In re Sherman's Guardian¬ 
ship, 108 P.2d 717. 42 Cal.App.2d 
251. 

13. Okl.—In re Cobb, 166 P. 885, 66 
Okl. 53. 

17- N.T.—Matter of Wright, 20 N. 
Y.S. 86, 2 Conn.Surr. 108. 

18. La.—In re Mossy, 8 Rob. 390. 
19; N.T.—In re Plumb, 4 N.T.S. 135. 

76 


20 . Minn.—^Brown v. Huntsman, 21 
N.W. 555, 32 Minn. 466. 

28 C.J. p 1098 note 45. 

SI. Idaho.—Jain v. Priest, 164 P. 
364, SO Idaho 273. 

Pa.—In re Dixon's Estate, 9 Pa.Dlst. 
& Co. 79. 

28 C.J. p 1098 note 46. 

82. Cal.—Fresno Estate Co. v. Piske, 
157 P. 1127, 172 Cal. 583. 

Iowa.—Smiley v. McIntosh, 105 N.W. 
677, 129 Iowa 337. 

83. Iowa.—Smiley v. McIntosh, su¬ 
pra. 

84L Hawaii.—In re Smart's Estate, 
32 Hawaii 943. 

85. La.—Weil v. Schwartz, 26 So. 

475, 51 La.Ann. 1547. 

28 C.J. p 1098 note 47. 
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Under particular statutes, the father of a minor, 
in the absence of a legal excuse, may not decline 
or abdicate the natural tutorship accruing to him on 
the death of the mother^C or relieve himself from 
responsibility by neglecting the formalities of ac¬ 
ceptance, ^ 7 but the mother, when she is the sur¬ 
viving parent, is not obliged to act as tutor longer 
than until she can cause another to be appointed.28 

Effect of acceptcmce. The acceptance of a guard¬ 
ian’s resignation terminates his office as far as any 
rights and powers are concerned, but does not re¬ 
lieve him from liability with respect to his trust.^s 
It remains for him to make a final accounting^O 
unless it appears that no property of the ward ever 
came into his hands,®^ and to receive a discharge 
from the court after proper notice to all parties.32 

Proceedings. A guardian who wishes to resign 
should present to the court his petition for permis¬ 
sion to resign his trust, containing some showing 
from which the court can see that it would be prop¬ 
er, accompanied by a report of the state of his ac¬ 
count as guardian, and offering to settle the account 
and deliver over the estate as the court may di- 
rect.33 A docket entry accepting the resignation 
of the guardian, having the same force and effect 
as an entry on the minutes, is a sufficient entry.84 

Vacating acceptance. A decree or order accept¬ 
ing a resignation may be vacated where the resig¬ 
nation and its acceptance are shown to be a fraud¬ 
ulent imposition.®® 


b. Discharge 

The fiduciary relationship does not cease until there 
Is an order discharging the guardian. The discharge of 
the guardian ends all his rights and responsibilities with 
respect to the guardianship and, if not appealed from, 
it is res Judicata In all subsequent proceedings and good 
against collateral attack. 

In accordance with statutory provisions, a guard¬ 
ian may be discharged by order of court on the 
application of the guardian and after due notice, 
where circumstances warrant,®® as where it ap¬ 
pears to the court that there is no necessity for 
the continuance of the guardianship.®^ The fiduci¬ 
ary relationship does not cease until there is an or¬ 
der discharging the guardian,®® which has been 
granted in accordance with the procedure prescribed 
by statute;®® and the death of the ward,the 
ward’s coming of age,^! or the marriage of the 
ward^® does not of itself operate as a discharge. 
Where the ward is legally competent to manage 
his estate, the fact that continued guardianship 
promises better management of the estate gives no 
authority to the probate court to postpone the dis¬ 
charge of the guardian against the will of the 
ward;^® nor does it give authority to the guardian 
to impose his management against the will of the 
ward.'*^ Where a discharge is sought on the ground 
that the ward has attained his majority, the appoint¬ 
ment of a guardian ad litem, to represent the ward 
at the hearing on the guardian’s final accounting, 
is neither necessary nor proper.^® A judge at cham- 


26. La_James v. Meyer, 7 So. 618, 

41 La-Ann. 1100. 

27. La-—^Way v. Levy, 6 So. 661, 41 
La.Ann. 447. 

40 C.J. p 1291 note 45. 

28. La.—Berluchauz v. Berluchauz, 
7 La. 539. 

29. Cal.—^Fresno Estate Co. v. Fiske, 
157 P. 1127, 172 Cal. 588. 

30 . Cal.—Fresno Estate Co. v. Fiske, 
supra. 

28 C.J. p 1098 note 62. 

31. H.I.—McGale v. McGale, 29 A. 
967, 18 R.I. 675. 

32. Miss.—Longino v. Delta Bank, 
23 So. 178, 76 Miss. 407. 

28 C.J. p 1098 note 54. 

33. Ill.—^Wackerle v. People, 48 N.E. 
123, 168 Ill. 250, reversing 65 IlL 
App. 423. 

34h Tex.—Burton v. McGuire, Civ. 
App., 3 S.W.2<1 576, affirmed, Com. 
App., 41 S.W.2d 288. 

35. N.Y.—^Matter of Cohen, 58 How. 
Pr. 496. 

Tenn.—^Bartee v. Tompkins, 4 Sneed 
628. 

sa Md.—Maryland Fidelity & De¬ 


posit Co. V. Husted, 97 A. 370, 128 
Md. 275. 

37. Okl.—Bowling v. Merry, 217 P. 
404, 91 Okl. 176. 

sa Tex.—^Zurich General Accident & 
Liability Ins. Co. v. Wood, Civ. 
App., 27 S.W.2d 838. 

39. S.C.—Chamberlain v. First Nat. 

Bank of Greenville, 24 S.E.2d 158. 
Payment of fnxLds to court wlthoiit 
valid dlsohazge 

Where bank which was guardian 
of infant made no attempt to com¬ 
ply with statute relating to obtaining 
discharge and requiring publication 
of notice and service on ward, and 
followed practice of the then probate 
Judge, and paid infant's funds Into 
the Judge’s hands and received ex 
parte discharge, payment of funds 
to the judge was ineffective, and 
bank remained the infant’s guardian. 
—Chamberlain v. First Nat Bank of 
Greenville, supra. 

Bight to hold pozported suooessor 
liable 

Where bank which was guardian 
of Infant was liable for loss result¬ 
ing to infant after bank paid in¬ 
fant’s funds into probate court and 
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received purported discharge, which 
was Ineffective because of failure 
to comply with applicable statute, 
and a second guardian was purport¬ 
edly appointed, bank could not have 
Judgment over against second guard¬ 
ian whose return showed that *he 
received the funds and returned'them 
to probate Judge, on theory that sec¬ 
ond guardian would be responsible 
for Irregularity in turning funds 
over to probate Judge, since appoint¬ 
ment of second guardian was invalid 
and no injury resulted from the 
transaction.—Chamberlain v. First 
Nat. Bank of Greenville, supra. 

4a Tex.—^Marlow v. Lacy, 2 S.W. 
52, 68 Tex. 154. 

41. Tex.—Allen v. Stovall, 68 S.W. 
868, 94 Tex. 618, motion to correct 
opinion denied 64 S.W. 777, 94 Tex. 
618. 

42. Tex.—^Allen v. Stovall, supra. 

43. OkL—State ex reL Hembree v. 
Cleveland County Court, 118 P.2d 
247, 189 Okl. 383. 

44. Okl.—State ex rel. Hembree v- 
Cleveland Coimty Court, supra. 

45. Wash.—Meeker v. Mettler, 97 P. 
507, 50 Wash. 473. 
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bers or in vacation may finally discharge a guard- 
ian>® 

Construction and operation. An order discharg¬ 
ing a guardian is effective from the time of its pro¬ 
nouncement, and not from the date of its entry.^^ 
A judgment discharging a guardian is not a nullity 
because the petition is wanting in some of the ele¬ 
ments prescribed by statute for final accounts, it 
being merely a defect in form.^^ An order approv¬ 
ing a guardian’s final settlement and discharg^g 
him and his sureties from liability “thereon,” fol¬ 
lowed the same day by an order directing the sale 
of land for the minors, includes the matters em¬ 
braced in the settlement, and does not terminate the 
guardianship.^® An order discharging a guardian 
on payment of court costs, and directing execution 
to issue against him and his sureties is not a final 
discharge, without a showing that the costs have 
been paid.5® When so provided by statute, an or¬ 
der permitting the removal of the ward’s property 
to the state of his residence, obtained on an appli¬ 
cation of the foreign guardian, operates to dis¬ 
charge the resident guardian on his filing with the 
court the receipt of the foreign guardian the 
mere entry of the order does not effect the discharge 
but the property must be actually delivered and a 
receipt filed therefor.®® 

Review. An appeal lies from an order overruling 
objections to the discharge of a guardian and grant¬ 


ing him a discharge.®® 

Effect of discharge. The discharge of the guard¬ 
ian ends all his rights and responsibilities with re¬ 
spect to the guardianship.®^ If not appealed from, 
the judgment or order discharging the guardian is 
res judicata in subsequent proceedings.®® It, and 
matters covered by it, are good against collateral 
attack and can be set aside only for fraud or for 
other sufficient cause by a direct proceeding within 
the time prescribed by statute.®® However, a judg¬ 
ment purporting to discharge the guardian, which on 
its face discloses a jurisdictional defect in the pro¬ 
ceedings, may be attacked collaterally.®'^ 

§ 48. Revocation of Appointment 

As a general rule a court which possesses the power 
to appoint a guardian has the power to revoke Its ap¬ 
pointment. 

As a general rule under statutes granting the 
power of appointment of a guardian, a court has 
the power, express or implied, to revoke its ap¬ 
pointment of a guardian of the person, the estate, 
or both of an infant,®® and may exercise such pow¬ 
er before the appointee has qualified.®® 

The interests of the ward may prevent a revoca¬ 
tion of the guardianship, even though sufficient 
grounds therefor exist.®® An order appointing a 
person the guardian of the person and estate of a 
minor does not necessarily revoke a previous ap- 


46. Cal.—^Warder v. Elkins, 38 Cal. 
439. 

47 . Cal.—Fresno Estate Co. v. Flske, 
167 P. 1127, 172 Cal. 583. 

48. Tex.—Stewart v. Robbins, 65 S. 
W. 899, 27 Tex.Civ.App. 188. 

49. Ark.—^Puckett v. Glendennlng-, 
206 S.W. 454, 135 Ark. 551. 

50l Tex.—Glllean v. Witherspoon, 
Clv.App., 121 S.W. 909. 

51. Okl.—^Bank of Ingersoll v. Dre- 
sla, 229 P. 567, 103 Okl. 166. 

62. Okl.—Mason v. Rose, 55 P.2d 
766, 176 Okl. 258. 

53. Ga.—Maloy v. Maloy, 62 S.E. 
991, 131 Ga. 579. 

54. Wash.—Meeker v. Mettler, 97 P. 
507, 50 Wash. 473. 

55. Wash.—Guardianship of Robin¬ 
son. 115 P.2d 734, 9 Wash.2d 525. 

66. Tex.—Stewart v. Robbins, 65 S. 
W. 899, 27 Tex.Clv.App. 188. 

Kettexs of dlnmlsBloii granted to 
a guardian are a bar as to matters 
covered by them unless set aside for 
fraud in their procurement or for 
other sufficient cause.—^Poullaln v. 
Poullain, 72 Ga. 412. 
prooeedlug for acoouatiag 

A Judgment discharging minor’s 
guardian barred minor's proceeding 


for accounting, where no ground was 
shown for setting Judgment aside, 
since It adjudicated that guardian 
owed nothing to ward.—^Hoke v. Wal- 
raven, 194 S.E. 610, 67 Ga.App. 106. 

Finding as to age of minor 

Where the ward Is present In court, 
a finding that he is of age Is bind¬ 
ing on him and his privies unless or 
until set aside for fraud or error. 
—Meeker v. Mettler, 97 P. 607, 60 
Wash. 473. 

Allegations of frand not sustained 

Where minor who knew that his 
mother, who was hls guardian, was 
permitting attorney to handle his 
funds without reporting to ordinary, 
requested attorney to continue on at¬ 
taining majority. Inspected books 
kept by attorney and vouchers, ac¬ 
cepted property purchased by moth¬ 
er, reimbursed her for part of pur¬ 
chase price paid with her funds, ex¬ 
ecuted receipt purporting to be for 
full balance due from mother, ad¬ 
vised mother to apply for discharge, 
was legally cited, and made no objec¬ 
tion, Judgment discharging mother 
would not be set aside for alleged 
fraud on application of ward almost 
two years after discharge.—^Hoke 
V. Walraven, 194 S.B. 610, 67 Ga.App. 
106. 


57. S.C.—Chamberlain v. First Nat. 
Bank of Greenville, 24 S.E.2d 168. 

58b Md.—Maryland Fidelity & De¬ 
posit Co. V. Husted, 97 A. 370, 128 
Md. 275. 

28 C.J. p 1098 note 69. 

Benevolent or charitable corporation 
The court may revoke the appoint¬ 
ment of a benevolent or charitable 
corporation which has been made 
guardian the same as the appoint¬ 
ment of any other guardian.—Jain v. 
Priest. 164 P. 364, 30 Idaho 273. 

69. Pa.—McCleary’s Appeal, 1 A. 
586, 1 PaCas. 221. 

60i Pa—Dull's Appeal. 108 Pa 604. 

Petitioner asserting rights adverse to 
ward 

Where a guardian, appointed at the 
request of the ward’s mother, has 
well and faithfully performed his 
duties for more than ten years, hls 
appointment will not be revoked, 
even though he was disqualified un¬ 
der statute when appointed, the ap¬ 
plication for revocation being made 
by one jrho has no direct Interest 
therein and whose main object appar¬ 
ently is to strike at the rights of 
the ward in another proceeding.— 
Dull's Appeal, supra. 
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pointment of the same person as guardian of the 
minor. 

Modification of the order of appointment is con¬ 
sidered supra § 26 c. 

§ 49. - Grounds 

The court may revoke the letters of guardianship for 
a variety of reasons, some of which are expressjy pro¬ 
vided for by statute. Where the statute specifically 
enumerates the causes for revocation, the letters of 
guardianship are revocable for no other cause. 

Where the statute specifically enumerates the 
various causes for revocation, the letters of guard¬ 
ianship are revocable for no other cause.®^ 

Sufficient grounds. Grounds which, either under 
express statutes or otherwise, have been held suflS- 
cient to warrant the revocation of the appointment 
of a guardian include the ground that the appoint¬ 
ment was obtained by means of fraud or false rep¬ 
resentations®® or concealment of material facts ;®^ 
that in making the appointment statutory rights to 
preference were disregarded,®® although as to this 
there is authority to the contrary;®® that a testa¬ 
mentary guardian was nominated by the mother, 
which fact was not known to the court when the 


§ 49 

appointment was made;®"^ that notice of the pro¬ 
ceedings for the appointment was not given to those 
entitled thereto;®® that the guardian has moved 
his residence from the state;®® that the guardian 
has acquired interests in conflict with those of his 
ward;'^® that the ward has been adopted by per¬ 
sons other than the guardian that the ward has 
reached the age of fourteen years and desires the 
substitution of a guardian of his own selection;^® 
that the interest of the infant would be better sub¬ 
served by the substitution of another person as 
guardian;*^® that executors who are also guardians 
of the beneficiaries are mismanaging the estate in 
their executorial capacity and that the religious 
belief of the guardian differs from that of the par¬ 
ents,^® although there is also authority for the view 
that such difference is not a ground for revoca¬ 
tion.*^® 

Insufficient grounds. Among grounds which have 
been regarded as insufficient to warrant the revo¬ 
cation of the appointment of a guardian may be 
mentioned the ground that counsel retained by the 
father failed to follow the father’s instructions to 
appear and oppose the petition for letters that 
the appointment was made without the consent and 


61. Tex—^Pure Oil Co. v. Clark, Civ. 
App., 37 S.W.2d 1083. affirmed 
Clark V. Pure Oil Co., Com.App., 66 
S.W.2d 862. 

62. Cal.—In re Atkins' Estate, 8 P. 
2d 1062. 121 Cal.App. 261. 

63. Okl.—Jones v. Snyder, 249 P. 
313, superseding 233 P. 744. 

28 C.J. p 1099 note 73. 
Kasrepresentatlon. as to ezlstanoe of 
ward 

On county court's discovery that 
child that surviving wife had fraud¬ 
ulently claimed to be the issue of 
deceased husband, cmd for whom 
court had appointed a gueurdlan, was 
not in fact the husband’s child, it 
was proper for court to cancel pro¬ 
ceedings in which guardian had re¬ 
ceived certain sum in releasing 
child's claim as the issue of the hus¬ 
band to certain property, and to or¬ 
der guardian to refund amount so 
received to persons with whom set¬ 
tlement was made, even though such 
persons hsul delayed for more than 
the period of limitations in seeking 
cancellation of such proceedings and 
the return of the amount so paid, 
since the guardianship proceedings 
were void for want of a ward under 
St.l919 5 3962, making it the duty of 
the court to clear its records of the 
result of such fraud and to dispose 
of the fund over which it has con¬ 
trol through the guardian, as its de 
facto officer, to persons entitled 
thereto.—In re Heeve’s Guardianship, 
186 N.W. 736, 176 Wis. 679. 


False statements innocently made 
Where petition on which a person 
was appointed guardian of the person 
and property of an Infant contained 
false suggestions of material facts, 
revocation of letters issued to such 
person was required, even if errone¬ 
ous statements were Innocently 
made.—In re Daggett's Guardianship, 
28 N.T.S.2d 701, 262 App.Dlv. 867. 

64, Pa.—In re Pratt. 2 Leg.Gaz. 109. 
Concealment of difference in religions 

belief 

Pa.—^In re Pratt, supra. 

65. Tex—^Helnemier v. Arlltt, 67 S. 
W. 1088, 29 TexClv.App. 140. 

66, La.—Markham v. Schardt, 26 
La.Ann. 703. 

Disregard of statutory preference as 
ground for removal see supra 5 
46 a. 

67. Mo.—In re Grimes, 79 Mo.App. 
274. 

6& CaL—In re Rapp's Guardianship, 
129 P.2d 130, 54 Cal.App.2d 461. 
Okl.—Jones v. Snyder, 249 P. 813, 
superseding 283 P. 744. 

Wash.—In re Teeters, 21 P.2d 1082, 
173 Wash. 138. 

28 O.J. p 1084 note 27 [b3, p 1099 
note 78. 

69. Ark.—Watts v. Hicks, 178 S.W. 
924, 119 Ark. 621. 

Removal of residence from state as 
ground for removal of guardian 
see supra S 46 d. 

7a Neb.—^In re Tlmperley’s Guard- 
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lanshlp, 4 N.W.2d 603, 141 Neb. 
604. 

Acquisition of adverse Interests as 
ground for removal see supra 5 
45 a. 

7L CaL—^In re Santos’ Estate, 196 
P. 1066, 186 Cal. 127. 

Retention of guardianship over es¬ 
tate 

On adoption of the infant the court 
may revoke the letters of guardian¬ 
ship over the Infant's person and at 
the same time permit the guardian 
to act as gruardian of the child’s es¬ 
tate.—^In re Santos’ Estate, supra. 

72, Ga.—^Dickerson v. Bowen, 67 S. 
E. 826. 128 Ga. 122. 

73. N.Y.—^In re Newman’s Guardlsm- 
shlp, 265 N.Y.S. 777, 142 Misb. 617. 

Pa.—^Petition of Kern, 10 PaDlst. & 
Co. 511, 9 Northumb.L.J. 49. 

28 C.J. p 1099 note 81. 

74 N.Y.—^Matter of Greifensteln, 
149 N.Y.S. 136, 86 Mlsc. 173. af¬ 
firmed 169 N.Y.S. 1116, 174 App. 
Div. 891, affirmed 117 N.B. 1068, 
221 N.Y. 642. 

75. N.Y.—^Matter of McCoxinon. 112 
N.Y.S. 690, 60 Mlsc. 22. 

28 C.J. p 1099 note 83. 

76. Mo.--State v. Bird, 162 S.W. 119, 
253 Mo. 669, Ann.Cas.l915C 368, fol¬ 
lowed In In re Dlzon, 168 S.W. 827, 
264 Mo. 663. 

Religious differences as ground for 
removal, see supra § 45 a. 

77. Mass.—^Bte-rdlng v. Brown, 117 
N.E 638, 227 Mass. 77. 
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against the wishes of the father, particularly where 
he is disqualified to act as guardian that a fam¬ 
ily meeting was not unanimous in recommending the 
guardian and that the one appointed guardian 

failed to allege that there were no relatives entitled 
to priorily of appointment.®® An appointment of 
an aunt, made after formal consent of an uncle to 
whom the father had written showing an intent to 
sanction such guardianship, will not be revoked on 
the father’s motion where the father is a sailor, ab¬ 
sent much of the time, and has remarried. 

§ 50. -Proceedings 

a. In general 

b. Who may institute 
• ‘ c. Defenses 

d. Jurisdiction 

e. Parties 

f. Notice 

g. Pleadings 

h. Evidence 

i. Hearing and determination 

j. Order or judgment 

k. Review 

l. Costs and counsel fees 
a. In General 

The court cannot arbitrarily revoke an appointment 
of a guardian, but the procedure prescribed by statute 
must be followed. 

The court cannot arbitrarily revoke an appoint- 
-njent of a guardian, but the procedure prescribed 
statute must be followed.®® The statutory bill 
review which is available in Texas as a pro- 
-ceedrng .-to-.set aside the appointment of a guardian 
need ‘iiorcbhform to the rules, and is not limited to 
fhe^reSlffttions, applicable to an equitable bill of 
.reyiew,®® 


b. Who May Xnatitnte 

One whose right to the guardianship was disregarded, 
or relatives of the minor, may proceed for revocation of 
the appointment, but a mere stranger cannot do so- 
The court may also act on Its own motion. 

A person whose right to the guardianship was 
disregarded by the appointment of another may 
proceed for the revocation of such appointment ;®4 
and, where letters of guardianship of an infant ten 
months old have been granted ex parte on an ap¬ 
plication stating that the best interests of the infant 
demand an immediate appointment of the petition¬ 
er, they are subject to revocation on the application 
of other relatives.®® A mere stranger cannot move 
in the probate court for the revocation of letters of 
appointment.®® A guardian or his surety is es¬ 
topped to maintain a suit to annul the order of ap¬ 
pointment when such suit is prosecuted for the sole 
purpose of escaping liability for injuries from the 
guardian’s official misconduct.®^ 

The court on its owi motion may proceed to re¬ 
voke the appointment.®® 

c. Defenses 

Where the basis for the proceeding Is the lack of 
proper notice. It Is no defense that the petitioner Is not a 
fit person to have the custody of the child; nor is It a 
defense that notice could not be given where the statute 
requires either notice or proof of Inability to give notice 
as a condition precedent to appointment. 

In a proceeding to set aside the appointment for 
lack of the proper notice, it is no defense that the 
petitioner is not a fit person to have the custody of 
the child,®® nor is it a defense that the person ap¬ 
pointed guardian was unable to give notice where 
the statute requires either notice or proof that no¬ 
tice cannot be given as a condition precedent to 
appointment.®® The appointment of a guardian 
without notice to persons entitled to notice cannot 
form the basis of a plea of res judicata to an action 
brought to set it aside,®i 


78. P&'i—Vobrhees* Estate, 6 Pa.Dlst 
290, 19 Pa.Co. 362. 

79. luBi —^Markham v. Schardt, 26 La. 
Ann. 703. 

8a La.—^Markham v. Schardt, su¬ 
pra. 

81. CaL—^In re MorhoU, 178 P. 294, 
179 Cal. 696. 

82. Cal.—Sakural v. Superior Court 
of California In and for Los An¬ 
geles County, 228 P. 676. 65 CaL 
App. 280—Clark v. Los Angeles 
County Super. Ct., 128 P. 1018, 20 
Cal.App. 305. 

83. Tex.—Norton v. Cheney, 161 S. 
W.2d 73, 138 Tex. 622, reversing 
Cheney v. Norton. Clv.APp., 126 a 


W.2d 1011—I>ure Oil Co. v. Reece, 
78 S.W.2d 932, 124 Tex. 476. 

8t Iowa.—In re McFarland’s Guard¬ 
ianship. 289 N.W. 702, 214 Iowa 
417. 

Tex.—^Helnemier v. Arlltt, 67 S.W: 
1038, 29 Tex.ClVwApp. 140. 

85. N.T.—^Matter of Crickard, 102 
N.T.S. 440, 52 Misc. 68, 5 Mills 
Surr. 627. 

8a Miss.—Cotton v. Goodson, 2 
Mias. 296. 

28 C.J. p 1100 note 93. 

IhstLOloleiLoy of bond 
One who has no legal Interest in 
the guardianship proceedings Is in 
no position to secure the vacation of 
the appointment on the grounds, that 
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the bond posted by the guardian did 
not comply with the requirements of 
the law or wlth^ the provisions of 
the order of the court appointing the 
guardian.—^In re Rapu's Guardian¬ 
ship, 129 P.2d 130, 64 Cal.App.2d 461. 

87. Tex.—^Hannon v. Henson, Civ. 
App., 7 S.W.2d 613, affirmed. Com. 
App., 16 S.W.2d 679. 

8a Ark.—^Watts v. Hicks, 178 S.W. 
924, 119 Ark. 621. 

89. Cal.—In re Dahnke's Estate and 
Guardianship, 222 P. 381, 64 CaL 
App. 666. 

sa CaL—In re Dahnke’s Estate and 
Guardianship, supra. 

91. La.—In re Bruce, 10 La.Ann. 

686 . 



39 C.J.S. 


0VARD1A2J AND WARD 


d. Jnrisdictioii 

The court having Jurisdiction to grant letters of 
guardianship has Jurisdiction to revoke them. 

The court having jurisdiction to grant letters of 
guardianship has jurisdiction to revoke them;92 
but such revocation must be while sitting as a court 
at a regular term; the judge cannot revoke letters 
in vacation.83 a court of equity has no power to 
vacate an appointment made by the probate court.^^ 

e. Faxties 

All Interested persons must be before the court. 

In a suit to set aside an order appointing a guard¬ 
ian, all interested persons must be before the 
court.®5 The guardian is, of course, a necessary 
party to proceedings to vacate his appointment. 
Sureties on the guardianship bond who would be 
vitally affected by any judgment pertaining to the 
order appointing the guardian,®*^ and purchasers of 
land belonging to the minor’s estate who would be 
affected by the suit,®® are also necessary parties. 
Where the ward has reached the age of fourteen 
years and desires the substitution of a guardian of 
his own selection, proceedings for the revocation of 
the former appointment and appointment of the per¬ 
son so selected are properly brought in the name of 
the infant by his next friend.®® 

f. Notice 

As a general rule the guardian Is entitled to notice 
of an application for revocation of his appointment. 
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As a general rule the guardian is entitled to no¬ 
tice of an application for revocation of his ap¬ 
pointment,^ but notice has been held not necessary 
to the revocation of an improvident appointment at 
the same term at which it was made,® or to the rev¬ 
ocation of an appointment, made by the clerk in 
vacation, at the next term of the court.® An order 
to show cause why the order appointing the guard¬ 
ian should not be vacated, served on the guardian, 
is the equivalent of, and a substitute for, a notice 
on the guardian that a motion would be made to va¬ 
cate the order.^ 

g. Pleadings 

A proceeding for revocation should be Instituted by 
petition, application, or motion showing the existence of 
facts warranting the relief sought, but It Is not necessary 
that the petition should measure up to the requirements 
of a complaint In an ordinary action. 

A proceeding for revocation of letters of guard¬ 
ianship should be instituted by petition,® applica¬ 
tion,® or motion,*^ showing the existence of facts 
warranting the relief sought.® Where the grounds 
of revocation are limited by statute, one of the stat¬ 
utory grounds must be dleged.® It is not necessary 
that the petition should measure up to the require¬ 
ments of a complaint in an ordinary action,i® and 
all that is necessary is that the petition state the 
grounds on which the motion to revoke the appoint¬ 
ment is made.i^ In accordance with statutory pro¬ 
visions the motion to revoke must be made within 
a reasonable time after the appointment, and what 


92. Ga.—Dickerson v. Bowen, 67 S.H. 
326, 128 Ga, 122—^Pouts v. Plythe, 
187 S.B. 160, 54 Ga.App. 108. 

28 C.J. p 1100 note 95. 

93. Ind.—^Lunger v. State, 12 Ind. 
483. 

84, Pa,—^Divine v. Skrotsky, 8 Pa, 
Diet & Co. 717, 23 Sch.L.R. 106. 

95. Tex.—Hannon v. Henson, Com. 
App., 16 S.W.2d 679, afflrmlngr. Civ. 
App., 7 S.W.2d 613. 

96. Pa.—Moore's Estate, 13 Pa,Dist. 
410, 30 Pa.Co. 415. 

97. Tex.—Pure Oil Co. v. Beece, 78 

S.W.2d 932, 124 Tex. 476, revers¬ 
ing Beece v. Pure Oil Co., Civ.App., 
48 S.W.2d 440. 

9& Tex.—^Hannon v. Henson, Com. 
App., 16 S.W.2d 679, affirming, 
Civ.App., 7 S.W.2d 613. 

99. Ga,—Dickerson v. Bowen, 67 S. 
E. 326, 128 Ga. 122. 

1. Cal.—Bose's Estate, 6 P. 219, 66 
Cal. 240. 

Idaho.—Jain v. Priest, 164 P. 364, 
30 Idaho 273. 

2. Ala,—Desribes v. Wilmer, 69 Ala. 
26, 44 Am.B. 501. 
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3. Ind.—Lee v. Ice, 22 Ind. 884. 

4. Cal.—In re Dahnke’s Estate and 
Guardianship, 222 P. 381, 64 Cal. 
App. 555. 

5. Ga,—^Dickerson v. Bowen, 67 S.B. 
326, 128 Ga, 122. 

N.T.—In re Gustow, 116 N.B. 996, 220 
N.T. 373, reversing 162 N.Y.S. 1126, 
176 App.Div. 913. 

6. Iowa,—^In re McParland's Guard¬ 
ianship, 239 N.W. 702, 214 Iowa 
417. 

7. CaL—^In re Dahnke's Estate and 
Guardianship, 222 P. 381, 64 Cal. 
App. 665—Clark v. Los Angeles 
County Superior Courti 128 P. 1018, 
20 Cal.App. 305. 

Iowa,—^In re McFarland's Guardian¬ 
ship, 239 N.W. 702, 214 Iowa 417. 

8. Cal.—^In re Bose, 5 P. 219, 66 Cal. 
240. 

28 C.J. p 1100 note 4. 

9. N.T.—In re Gustow, 116 N.E. 996, 
220 N.T. 373. 

28 C.J. p 1100 note 6. 

10. Cal.—In re Dahnke's Estate and 
Guardianship, 222 P. 381, 64 Cal. 
App. 565. 


11. Cal.—^In re Dahnke’s Estate and 

Guardianship, supra, 

PetltloxL haid suflLole&t 

(1) Where mother was served by- 
registered mail in guardianship pro¬ 
ceedings, affidavit, filed by mother in 
support of motion to set aside de¬ 
fault order appointing father guard¬ 
ian of children, which stated that she 
had been awarded custody of chil¬ 
dren and father directed to pay twen¬ 
ty-five dollars a month for support 
of herself and children by court in 
another state, that father made no 
payments, but abducted children and 
brought them to California was suffi¬ 
cient showing of meritorious defense 
to justify court in vacating appoint¬ 
ment of father as guardian.—In re 
Stanfield's Guardianship, 89 P.2d 696, 
32 Cal.App.2d 283. 

(2) Mother's petition to vacate or¬ 
der appointing father guardian of 
minor child without notice to mother, 
8.8 required by Code Civ.Proc. S 1747, 
as amended in 1921, stating as one of 
the grounds that no notice had been 
grlven her, as required by such stat¬ 
ute, was held sufficient.—In re Dahn¬ 
ke's Estate and Guardianship, 222 P. 
381, 64 CaLApp. 566. 
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constitutes a reasonable time is a matter within 
the discretion of the court.^* 

h. Evidence 

The burden rests on the petitioner to show the pro¬ 
priety and necessity of revoking the letters. Irrelevant 
and Immaterial evidence Is properly excluded. 

The burden rests on the petitioner to show, by 
proper evidence, the propriety and necessity of re¬ 
voking the letters.13 So, where the issue is wheth¬ 
er the petitioner was the custodian of the child at 
the time of the appointment and hence entitled to 
notice, he must establish his right to the custody of 
the child by clear and convincing evidence.^^ In 
a proceeding to vacate the appointment for non- 
compliance with the statutory prerequisites as to 
notice or proof that notice could not be given, the 
petitioner need not prove that notice could have 
been given.^® 

In accordance with general rules of evidence, ir¬ 
relevant and immaterial evidence is properly ex- 
cluded.!® 

i. Hearing and Determination 

The guardian Is entitled to be heard In support of 
his appointment. Where the proceeding la based on the 
ground that the Interest of the infant will be promoted by 
the appointment of another person, the predominating 
question Is the welfare of the child. The application will 
be granted or refused as the circumstances warrant. 

A guardian is entitled to be heard in support of 
his appointment before such appointment is vacat¬ 
ed or revoked.l7 In a proceeding for the revoca¬ 
tion of guardianship on the grounds that the in¬ 
terest of the infant will be promoted by the appoint¬ 
ment of another person as guardism, the predom¬ 
inating question is the welfare of the child,i8 and 
it is proper to consider the relative fitness of the 

OaL—^In re Dahnke’s Estate and 
Guardlcuashlp, supra. 

13. CaL—^In re Rapp’s Guardianship, 

129 F.2d 130. 54 Cal.App.2d 461. 

28 C.J. p 1100 note 8. 

14. CaL—In re Rapp’s Guardianship, 
supra. 

Bvldsnoe hy petitioner hsld 
dent 

CaL—^In re Rapp’s Guardianship, su¬ 
pra. 

15. Cal.—^In re Dahnke’s Estate and 
Guardianship, 222 P. 381, 64 Cal. 

App. 556. 

1& Cal.—In re Van Loan, 76 P. 37, 

142 Cal. 423. 

Fetltloner^ii ability to care for ward 
Elvidence as to the petitioner’s abil¬ 
ity to care for the ward is not com¬ 
petent in a proceeding to set aside 
an appointment for lack of notice, as 
the court cannot in that proceeding 
determine any question as to the ul-J 


guardian and of the petitioner who seeks to be 
substituted as guardian.An application by a 
guardian who has been removed for vacation of 
the appointment of his successor is properly denied 
where it appears that it is made, not in the inter¬ 
est of the infant, but in his own interest to delay 
paying over the infant’s estate.^0 The appoint¬ 
ment of a guardian, made on the petition of the ma¬ 
ternal grandmother, will not be vacated on the 
petition of the father alleging that the appointment 
was made without his consent and against his wish¬ 
es, when the answer alleges that such appointment 
was made at the repeated request of the father, and 
where there is no allegation that the guardian ap¬ 
pointed is not a proper person.21 Whether laches 
of petitioner shall bar an order revoking the ap¬ 
pointment is a matter within the discretion of the 
court.22 An appointment which is shown to have 
been made before the court acquired jurisdiction is 
properly set aside.23 

A petitioner who has been found by the court to 
have no legal interest in the guardianship proceed¬ 
ings is in no position to attack any order of the 
court affecting the guardianship.24 

Dismissal. Where the mother of an illegitimate 
child, after the appointment of a guardian, consent¬ 
ed to the dismissal of her petition to vacate the ap¬ 
pointment, she is bound by that adjudication.^® 

j. Order or Judgment 

Where the petitioner Is entitled to have the appoint¬ 
ment revoked, the court cannot make the revocation con- 
ditlonal. An order revoking letters of guardianship Is 
self-executing. 

Where it is shown that the petitioner is entitled to 
have the appointment of the guardian revoked, the 
court cannot make the revocation conditional.^® 

more nearly that of child’s deceased 
mother.—In re Newman's Guardian¬ 
ship, supra. 

19" N.T.—^In re Newman’s Guardian¬ 
ship, supra. 

28 C.J. p 1100 note 10. 

2a N.T.—Matter of Twichell, 102 N. 
T.S. 163, 117 App.Dlv. 801. 

21. Pa.—^Voorhees’ Estate. 19 Pa.Co. 
352. 

22. CaL—In re Stanfield's Guardian¬ 
ship, 89 P.2d 696, 32 CaLApp.2a 283. 

23. Iowa—In re McFarland’s Guard¬ 
ianship, 239 N.W. 702, 214 Iowa 
417. 

24. Cal.—In re Rapp’s Guardianship, 
129 P. 2 d 130, 54 CaLApp.2d 461. 

25. Mass.—Chambers’ Case, 108 N.E. 
1070, 221 Mass. 178. 

2a Pa—In re Mintzer, 30 A, 163, 
163 Pa 484. 


tlmate custody of the child.—In re 
Van Loan, supra 

17. CaL—^In re Rose, 5 P. 219, 66 
CaL 240. 

Pa—Moore’s Estate, 18 PaDlst. 410, 
30 PaCo. 415. 

la N.T.—In re Newman’s Guardian¬ 
ship, 265 N.T.S. 777, 142 Misc. 617. 
28 C.J. p 1100 note 10. 

MCothexly Interest, affection, and 
sympathetio oompuilonshlp are very 
important on question of revocation 
of letters of guaj^lanshlp for Infant. 
—In re Newman’s Guardianship, su¬ 
pra 

Revocation held proper 
Letters of guardianship Issued to 
bachelor uncle should under evidence 
be revoked and letters Issued to in¬ 
fant's cousin, a young married wo¬ 
man who had means, desire, and 
proper temperament to give child 
loving care, and had religious faith 
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If the court revoking* the letters of the guardian has 
no jurisdiction to appoint his successor because of 
the acquisition of a new domicile outside the state 
by the ward, the order should be made to become 
effective on the appointment and qualification of the 
new guardian so that there will be no hiatus be¬ 
tween the terms of the two guardians.27 An order 
revoking letters of guardianship is self-executing.28 

k. Review 

The decision of the court Is usually revlewable on 
appeal. Presumptions will be Indulged In favor of the 
lower court proceedings and recitals In the order ap¬ 
pealed from are prima facie true. 

The revocation or refusal to revoke the appoint¬ 
ment of a guardian is usually reviewable on ap¬ 
peal,29 unless the appeal is taken after the time pre¬ 
scribed by statute has expired.®® An appeal from 
an order of revocation may operate as a supersedeas 
thereof when so provided by statute,but it has 
no such effect in the absence of a statute so provid¬ 
ing.®® In accordance with the rule in civil cases 
generally, presumptions will be indulged in favor of 
the regularity of the lower court proceedings,®® 
and recitals in the order appealed from are prima 
facie true.®^ The court cannot set aside an order 
because of the insufficiency of the evidence where 
the evidence is not in the record filed with the ap¬ 
pellate court,®® and where the bill of exceptions 
does not contain any of the evidence, but shows that 
the order of revocation was made on the sole ground 
of supposed lack of jurisdiction to make the ap¬ 
pointment, it will not be presumed on appeal that 
the order was made on the ground that the guardian 
was unsuitable, although unsuitability was alleged 
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in the petition, as one of the grounds for revoca¬ 
tion.®® An appellate court will not interfere with 
the vacation of an order providing for temporary 
guardianship of an infant, if the action taken can 
be sustained by any evidence presented to the lower 
court, however slight.®"^ An objection to the ju¬ 
risdiction of the court must be made in the lower 
court to be available on appeal.®® A guardian 
cannot assert an error as to an order which does 
him no injury.®® 

Immaterial errors. The appellate court will not 
reverse for immaterial errors.^® 

L Oosts and Gormsel Fees 

As a general rule coats should be taxed against the 
unsuccessful contestant. 

As a general rule costs should be taxed against 
the unsuccessful contestant^! and should not be im¬ 
posed on the successful petitioner.^® It has been 
held that counsel fees may be awarded to counsel 
representing the ward in an unsuccessful attempt to 
secure a revocation of the appointment of a guard- 
ian.4® 

§ 51. — Disposition of Property 

Statutes which contemplate the appointment of a 
successor have been held not to prohibit the court from 
making an order requiring an account and directing a 
deposit of the funds of the estate. 

Statutes which contemplate that if the appoint¬ 
ment of one guardian is revoked another shall be 
appointed have been held to have for their purpose 
the safeguarding of the ward's estate and not to 
prohibit the court from making an order requiring 
an account and directing that the funds of the es- 


27- Ga.—^Dickerson v. Bowen, 67 B. 
EL 326, 128 Ga. 122—^Fouts v. 

Flythe, 187 S.SI 160, 64 Ga.App. 
108. 

88. Cal.—^Ez parte Case, 128 P.2d 
644, 54 Cal.App.2d 86. 

29. Ga.—Teasley v. Campbell, 66 S. 

B. 273, 183 Ga. 646. 

Mo.—State V. Allen, 4 S.W. 414, 92 
Mo. 20—State v. Reynolds, 97 S.W. 
660, 121 MO.APP. 699. 

28 C.J. p IlOO note 14. 

PnbUo firnardlan. 

An appeal will lie jfrom an order 
refusing to revoke the authority of 
the public administrator, who as ex 
officio public gruardlan has taken 
charge of the estate of a minor, and 
refusing to appoint the minor’s next 
of kin.—^In re Brlnokwirth, 186 S.W. 
1048, 268 Mo. 86. 

sa Ind.—Harvey v. Rodger, 148 N. 
B. 8, 84 Iad.App. 409. 

31. Mo.—dtate T. Bird, 162 S.W. 119, 
268 Mo. 669, Ann.Ca8.1915C 353. 


32. La.—Succession of Watt, 86 So. 
81, 111 La. 937. 

33. Cal,—In re Dahnke's Estate and 
Guardianship, 222 P. 381, 64 Cal. 
App. 665. 

Begulaxity of pleadings 
The presumption on appeal from 
denial of motion to vacate judg¬ 
ment appointing a guardian is that 
the answer filed In the proceeding, 
signed and sworn to and asking for 
the Immediate appointment, was filed 
by some one having authority to do 
so.—^Harvey v. Rodger, 143 N.E. 8, 84 
Ind.App. 409. 

34. Cal.—^In re Dahnke’s Estate and 
Guardianship, 222 P. 881, 64 Cal. 
App. 665. 

t35. Ind.—^Harvey v. Rodger, 143 N. 
E. 8, 84 Ind.App. 409. 

36. Cal.—In re Raynor, 16 P. 229, 
74 Cal. 421. 

37. Cal.—Clark v. Los Angeles 
County Super. Ct, 128 P. 1018, 20 
Cal.App. 305. 


Pa.—^Moore’s Estate, 13 Pa,Dist. 410, 
30 FaCo. 415. 

3ft Okl.—^In re Pierce’s Guardian¬ 
ship, 71 F.2d 464, 180 Okl. 544. 

39. Md.—Culver v. Cook. 106 A. 1, 
133 Md. 683. 

4a Cal.—In re Van Loan, 76 P. 37, 
142 Cal. 423. 

Dismissal of all proceedings 

The fact that the court, in grant¬ 
ing a motion to vacate the appoint¬ 
ment, set aside and dismissed all 
proceedings In the matter of guard¬ 
ianship, instead of merely vacating 
the guardianship and setting the 
original petition for rehearing, was 
not ground for reversal.—^In re Van 
Loan, supra. 

41. Pa.—In re Mlntzer, 30 A. 163, 
163 Pa. 484. 

42. Pa.—^In re Mlntzer, supra. 

43. Hawaii.—^Magoon v. Fitch, 16 
Hawaii 18. 
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tate be deposited in a bank subject to the court’s 
orAtrM 

§ 52. -Reinstatement 

An order of court at a subsequent term attempting to 
reinstate the guardian Is Ineffectual as to the former 
sureties on his bond. 

Where letters of guardianship have been revoked 
by the probate court, an order of such court at a 
subsequent term, attempting to reinstate the guard¬ 
ian is ineffectual for that purpose as far as the 
former sureties on his bond are concerned.^® 

§ 53. Selection of Nevf Guardian by Ward 

Under statutes so providing, an Infant, after he 
has attained the age of fourteen years, may nominate a 
guardian of his choice to supersede his former guardian, 
and the court must appoint such person as guardian If 
he is not unsuitable or Incompetent or does not reside 
outside the state. 

Under statutes which so provide, a guardian who 
has been appointed by the court for an infant un¬ 
der the age of fourteen years may be superseded by 
a guardian selected by the infant after he has at¬ 
tained that age,even though the former guardian 
is not unfit or incompetent,^^ or is the natural 
guardian of the ward;^® and the new guardian 
should apply for an order requiring the former 
guardian to settle his account and deliver over the 
infant’s estate."*® In accordance with the provisions 
of the statute, the court must appoint the nominee 
of the minor if he is not unsuitable or incompe¬ 


tent®® or does not reside outside the state,®^ and 
the discretion of the court is limited to determining 
whether the nominee is a competent and suitable 
person®® and whether he resides in the state.®® 
On the other hand, there is some authority for the 
proposition that the minor should not be permitted 
to exercise his right to select a new guardian where 
a change would probably be to his prejudice.®^ The 
minor cannot at his mere election replace an ap¬ 
pointed guardian where the statute gives to the 
minor only the right to nominate the original guard¬ 
ian,®® or where the statute requires the minor to 
show good cause for removal of the appointed 
guardian.®® 

After the infant has had one choice, he cannot 
supersede a guardian of his own nomination by an¬ 
other, unless the guardian be removed for the caus¬ 
es set out in the statute.®^ 

While the terms of a statute with reference to the 
infant’s right to select his guardian may be such 
that a guardianship expires by operation of law 
when the infant reaches the age at which he is en¬ 
titled to make a selection, notwithstanding no se¬ 
lection is actually made,®® the general rule is that 
the infant’s arrival at such age does not affect the 
status of a guardian previously appointed unless 
or until the infant exercises his right of selection®® 
and his selection is approved by the court®® and 
the letters of the former guardian revoked.®l A 
statute providing that the minor may select another 
guardian does not require the court to give notice 


44. Md.—Ficlelity & Deposit Co. of 
Maryland v. Husted, 97 A. 370, 123 
Md. 275. 

46. Ark.—Wallace v. Swepston, 86 
S.W. 398, 74 Ark. 620. 109 Am.S.R. 
94. 

46. Al£L—^Henderson v. Wrlgrht, 125 
So. 333. 220 Ala. 369. 

Ga.—^Dickerson v. Bowen, 57 S.E. 
326, 128 Ga. 122—Fonts v. Flythe, 
187 S.B. 160, 54 Ga.App. 108. 

Ky.—Stringers’ Guardian v. Stringer, 
92 S.W.3d 339, 263 Ky. 355. 

28 C.J. p 1074 note 50, p 1075 note 66. 
SnspendliLg proceedings for removal 
Proceeding for removal of guard¬ 
ian may be suspended in order to 
permit the infant over fourteen years 
of age to select a successor to the 
guardian sought to be removed.— 
Silver’s Estate, 6 Pa.Dlst. 416, 18 Pa. 
Co. 340. 

47. Mo.—In re Helm’s Estate, App., 
136 S.W.2d 416. 

48. Cal.—^Meiklejohn v. Melklejohn, 
162 P. 734, 171 Cal. 247. 

JMo.—In re Helm’s Estate, App., 186 
S.W.2d 416. 


49. Ill.—Cobleigh v. Matheny, 181 
IlLApp. 170. 

60. Ala.—^Henderson v. Wright, 125 

So. 333, 220 Ala. 369. 

Mo.—^In re Helm’s Estate, App., 136 
S.W.2d 416. 

Okl.—Given v. Pollock, 219 P. 898, 96 
Okl. 26. 

28 CJ. p 1074 notes 51-63. 

IH'eoesslty for fladlngs and ooiu 

elusions 

In proceeding under statute per¬ 
mitting a minor having a guardian 
appointed by the court, upon attain¬ 
ing the age of fourteen years, to 
choose another guardian, where it 
was adjudged that ward was twen¬ 
ty years old at time of hearing, and 
there was no charge that guardian 
selected was not suitable and com¬ 
petent, filing of separate findings of 
facts and conclusions of law was not 
required.—In re Helm’s Estate, Mo. 
App., 136 S.W.2d 416. 

61. Okl.—Given v. Pollock, 219 P. 
898, 96 Okl. 26. 

62. Mo.—In re Helm’s Estate, App., 
136 S.W.2d 446. 

Okl.—Given v. Pollock, 219 P. 898, 
96 OkL 25. 


53. Okl.—Given v. Pollock, suprsu 
Bdi Pa.—^Estate of Berryman, 17 
Phlla. 463, 16 Wkly.N.C. 308. 

55. Wash.—Guardianship of Bobln- 
son, 115 P.2d 784, 9 Wash.2d 525. 
28 C.J. p 1074 note 50 [Z]. 

58. Ind.—Dibble v. Dibble, 8 Ind. 
307. 

67. Cal.—In re Blirkman, 144 P. 746, 
168 Cal. 688. 

Ky.—Owensboro Cent Trust Co. v. 
McCarroll, 132 S.W. 641, 141 Ky. 
278, Ann.Cas.l912C 476. 

5a Ohio.—Perry v. Brainard, 11 
Ohio 442—Campbell v. English, 
Wright p 119. 

69. Ill.—^Young V. Lorain, 11 Ill. 624, 
52 Am.D. 463. 

Pa.—Lee’s Appeal, 27 Pa. 229. 

ea Conn.—^May v. Webb, Kirby p 
286. 

Ky.—Stringers’ Guardian v. Stringer. 

92 S.W.2d 339, 263 Ky. 365. 

Okl.—Given v. Pollock, 219 P. 898, 
96 Okl. 25. 

61. Ga.—Boyce v. Wynn, 60 Ga. 332 
-Inferior Court v. Cherry, 14 Ga. 
594. 
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to the ward and await the exercise of his priv- 

ilege.®2 

Procedural errors in the appointment of the first 
guardian are immaterial in determining the validity 
of the acts of the successor who has been regular¬ 
ly appointed after nomination by the minor.®^ 

Selection of the original guardian by the infant is 
considered supra § 14, and notice to the former 
guardian is considered supra § 46 g. 

Testamentary guardian. Where a testamentary 
guardian has been appointed, the minor, even though 
he has reached the age of fourteen years, is not 
entitled, in the absence of express statutory au¬ 
thorization, to supersede such guardian by another 
person of his own selection.®^ 

Guardianship in socage. After the ward of a 
guardianship in socage attained the age of fourteen 
years he was entitled to choose another guardian,®® 
thereupon terminating the rights and powers of the 
guardian in socage;®® but it has been said that if 
he did not* exercise his right of selection the guard¬ 
ianship continued until the ward reached majori- 
ty.®7 

Review. Under statutes expressly or impliedly 
granting the right, a minor by his next friend is 
•entitled to appeal from a decision refusing to ap¬ 
point a guardian nominated by the ward,®® but the 
■statutory requisites for an appeal must be complied 
with.®® 

.§ 54. Election of Guardian as Officer of Court 

The fact that an appointed guardian Is subsequently 
elected and qualifies as clerk of court does not disqualify 
him to continue to act as guardian. 

The fact that a guardian appointed by the pro¬ 
bate court is subsequently elected and qualifies as 


clerk of such court does not disqualify him to con¬ 
tinue to act as guardian, although he is disqualified 
to act as clerk in any matter touching his own 
guardianship.*^® 

§ 55. Appointment of Successor 

As a general rule, but subject to exceptions, the Ju¬ 
risdiction to appoint the successor of a guardian Is in the 
court by which the original appointment was made. A 
valid order of the court appointing a successor which s 
not appealed from Is a Anal Judgment precluding col¬ 
lateral attack. 

In case of a vacancy in the office of guardian, 
whether by reason of death, removal, revocation, or 
other causes, the jurisdiction to appoint a successor 
is ordinarily in the court by which the original ap¬ 
pointment was made,*^^ even though the infant is, at 
the time, residing in another county.*^® An excep¬ 
tion to this rule has been recognized in cases where 
the infant, having attained the age of fourteen years, 
desires the substitution of a guardian of his own se¬ 
lection, it being held that in such a case jurisdiction 
to make the appointment is in the court of the 
county where the infant then resides,*^® particularly 
under statutes which so provide.*^^ While guardian¬ 
ship proceedings in which the guardian has been re¬ 
moved are still pending in the court of one county, 
the court of another county has no jurisdiction to 
appoint a successor.*^® 

Where an application for the appointment of a 
guardian of a minor’s estate has once been made 
and notice duly given, no further application or no¬ 
tice is required to warrant the appointment of a suc¬ 
cessor to the guardian first appointed.*^® The court 
may appoint a successor without notice to the ward 
who has attained the age of fourteen years al¬ 
though the statute gives to a minor attaining that 
age the privilege of selecting the guardian.*^*^ In 


■62. Tex.—^Lyne v. Panhandle Ck>nst. 
Co., Civ.App.. 114 S.W.2d 1196, er¬ 
ror dismissed. 

>63. Okl.—Harrison v. Orwig, 299 P. 
143, 149 Okl. 54. 

64. Miss.—Sessions ▼. Kell, 30 Miss. 
458. 

28 C.J. p 1076 note 66. 

>65. U.S.—^Mauro v. Hltchle, D.C., 16 
P.Cas.No.9,312. 3 Cranch C.a 147, 
appeal dismissed Ritchie v. Mauro, 
2 Pet. 243. 7 Ii.Kd. 411. 

;N.J.—Snook v. Sutton, 10 N.J.Law 
133. 

•Guardianship in socage generally see 
supra § 3. 

66. N.T.—Beecher v. Crouse, 19 
Wend. 306—^Byrne v. Van Hoesen, 
5 Johns. 66. 

67. N.J.—Snook v. Sutton, 10 N.J. 
liaw 133. 


N.Y.—^Beecher v. Crouse, 19 Wend. 
306—^Byrne v. Van Hoesen, 6 Johns. 
66 . 

68. Ala.—^Henderson v. Wright, 126 
So. 333, 220 Ala. 369. 

Ga.—Pouts V. Plythe, 187 S.B. 160, 
54 Ga.App. 108. 

69. Ark.—Scott V. Boyce, 110 S.W.2d 
497, 194 Ark. 1166. 

70i Tex.—Schwlnd v. Goodman, 

Com.App., 221 S.W. 679. 

71. Ala.—^Randall v. Wadsworth, 31 
So. 666, 130 Ala. 633—Dupree v. 
Perry, 18 Ala. 34. 

N.a—North Carolina Bank & Trust 
Co. V. Parker, 167 S.H. 496. 204 N. 
C. 64, citing CorpTUi Jnxls. 

Wash.—In re Gaddis’ Guardianship. 
120 P.2d 849. 854, citing Coxpius 
Juls—^In re Dodson’s Guardian¬ 
ship, 238 P. 610, 136 Wash. 625. 
• 28 aj. p 1109 note 13. 
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72. N.C.—^North Carolina Bank & 
Trust Co. V. Parker, 167 S.1I. 495, 
204 N.C. 54, citing Corpus OaxlB. 

28 C.J. p 1109 note 14. 

73. Ill.—Coblelgh v. Matheny, 181 
I11.APP. 170. 

28 C.J. P 1109 note 16. 

74i Ga.—^Dickerson v. Bowen, 67 S. 
B. 326, 128 Ga. 122—^Pouts v. Ply¬ 
the, 187 S.B. 160, 54 GeuApp. 108. 

75. Wash.—State v. Superior Court, 
King County, 236 P. 967, 134 Weush. 
400. 

76. Wash.—Mathieu v. U. S. Fidelity 
& Guaranty Co., 290 P. 1003, 1004, 
168 Wash. 396, quoting Ooxpiuv Jiu 
ils. 

28 C.J. p 1109 note 16. 

77. Tex.—^Lyne v. Panhandle Const 
Co., Civ.App., 114 S.W,2d 1196, er¬ 
ror dismissed 
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a proceeding concerned with the appointment of a 
guardian’s successor it is competent for the ward to 
present testimony showing that the need for guard¬ 
ianship no longer exists.*^® On making a change in 
guardians the court may place the guardianship in 
an entirely disinterested person or corporation au¬ 
thorized by law so to act.*^® Where a guardian ap¬ 
pointed for two minors in the same cause resigns 
or is removed as guardian of one, the court may le¬ 
gally appoint another person as guardian of that 
minor in the same cause in which the former guard¬ 
ian continues as guardian of the other minor.*® 

The necessity for vacation of the prior appoint¬ 
ment is considered supra § 7. 

Duty of undertutor to cause appointment In 


Louisiana, if by reason of death or amotion the of¬ 
fice of tutor is vacant, it is the duty of the under¬ 
tutor to cause another tutor to be appointed,*^ 

Transfer of guardianship to testamentary guard¬ 
ian, The transfer of the guardianship from a 
guardian already appointed by the court to a testa¬ 
mentary guardian named in a will may be precluded 
under particular circumstances specified by stat¬ 
ute.** 

Operation and effect of order. A valid order of 
the court appointing a successor which is not ap¬ 
pealed from is a final judgment precluding collateral 
attacks,** but it is not a final order in the sense that 
the new guardian is not subject to removal on a 
proper application and showing.*^ 


ni. CUSTODY AND CARE OF WARD’S PERSON 


§ 56. Right to Custody 

a. In general 

b. Infant’s welfare 

c. Conflicting rights of guardian and par¬ 

ents 

d. Assignment or transfer of custody 
a. In General 

The guardian of an Infant f< ordinarily entitled to 
hl8 cuatody, In preference to others not parents of the 
child, and is under a duty to care for his ward. 

Broadly speaking, and subject to special excep¬ 
tions such as those considered in Adoption of Chil¬ 
dren § 56 and in Apprentices § 14, no one but a 


guardian by nature or by nurture or a duly appoint¬ 
ed guardian has a right to the custody of a mi¬ 
nor.** A lawfully appointed general guardian or 
guardian of the person is entitled to custody of the 
ward,** his right in this respect being superior to 
any rights of relatives,**^ step-parents,** or persons 
to whom the parents have, in their lifetime, in¬ 
formally given the custody of the children,** al¬ 
though it has also been said that blood relatives, 
such as grandparents, should be preferred to unre¬ 
lated statutory guardians,*® and the rights of a nat¬ 
ural parent may be preferred to those of the guard¬ 
ian, under principles discussed infra subdivision c 
of this section. Where a surviving parent has by 


78. C3aJ.—^Bernstein v. Superior 
Court of Lios Angeles County. 116 
P.2d 172, 46 Cal.App.2d 568. 

79. Wash.—^In re Dodson’s Guard¬ 
ianship, 238 P. 610, 135 Wash. 625. 

aOL Okl.—Harrison v. Orwig. 299 P. 
143, 149 OhL 54. 

81. La.—Succession of Gassen v. 
Palfrey, 9 La.Ann. 560. 

82. Mich.—In re Logan’s Estate, 4 
N.W.2d 719, 302 Mich. 442. 

83. Tex.—^American Surety Co. of 
New York v. Fitzgerald, Civ.App., 
36 S.W.2d 1104, error refused. 

Wash.—Guardianship of Robinson, 
115 P.2d 734, 9 Wash.2d 525. 

8^ Ky.—Stringers* Guardian v. 
Stringer, 92 S.W.2d 839, 263 Ky. 
355. 

85. GfL—^Boyd v. Glass. 84 Ga. 253, 
89 Am.D. 252. 

28 C.J. P 1109 note 26. 

861 Ala.—Ex parte Fletcher, 142 So. 

80. 81, 225 Ala. 139, citing Oorpus 
Juls. 

Cal.—Browne v. Superior Court In 
and for City and County of San 
Francisco, 107 P.2d 1, 16 Cal.2d 593, 


181 A.L.R. 276, prior opinion, App., 
95 P.2d 178. 

Ga—^Beavers v. Williams, 23 S.E.2d j 
171. 

Iowa—^In re Burkholder’s Adoption, 
283 N.W. 702, 211 Iowa 1222. 

Ky.—^Fitzpatrick's Guardian v. Baker, 
14 S.W.2d 181. 182. 227 Ky. 788, 
quoting Corpus Juris. 

28 C.J. p 1109 note 28. 

Illicit In relationBlilp 

“The general rule is that guardian¬ 
ship of the person of an infant Im¬ 
plies the custody and control of the 
person of an infant . . . This is 
not In conflict with . . . the in¬ 
herent power of the Supreme Court 
as the guardian of all infants, in a 
proper case, to take the custody and 
control of the child from Its general 
guardian.”—In re Yardum, 241 N.Y. 
S. 326, 827, 228 App.Div. 854. followed 
in 241 N.Y.S. 327, 228 App.Div. 855. 

<<Other things being equal, the gen¬ 
eral guardian of the person of a child 
is entitled to Its custody and con¬ 
trol.”—In re Thoemmes’ Guardian¬ 
ship, 264 N.Y.S. 829, 880, 288 App. 
Div. 541. 


87. Ala.—Ex parte Fletcher, 142 So. 
80, 31, 225 Ala. 139, citing Corpus 
Juris. 

Ind.—Grimes v. Butsch, 41 N.a 828, 
142 Ind. 113. 

Ky.—Fitzpatrick’s Guardian v. Ba¬ 
ker, 14 S.W.2d 181, 182, 227 Ky. 
788. quoting Corpus Juris. 

28 C.J. p 1110 note 29. 

Xndiviaual hut not corporate guard¬ 
ian 

**The general rule is that guard¬ 
ianship by an individual (not a cor¬ 
poration) carries with it the custody 
of the ward’s person in priority to 
relatives and friends.”—^Ex parte 
Fletcher, 142 So. 30, 31, 225 Ala. 139. 
Custody of bastards see Bastards S 
17. 

88L Ky.—^Fitzpatrick’s Guardian v. 
Baker. 14 S.W.2d 181. 18]2. 227 Ky. 
788, quoting Corpus Juris. 

28 C.J. p 1110 note So. 

89. Ky.—^Fitzpatrick's Guardicm v. 

Baker, supra. 

28 C.J. p 1110 note 84. 

9a Ky.—Ridgeway v. Walter, 188 
S.W.2d 748. 281 Ky. 140. 
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-will expressed a desire that a certain person have 
the care of the children on his death, such person 
"has no right to custody as against a lawfully ap¬ 
pointed statutory guardian but under statute a 
testamentary guardian may have, and may exer¬ 
cise, the same power over an infant ward as any 
other guardian, his rights and powers being refera¬ 
ble to, and dependent on, the controlling statute.92 

A guardian of the person of a minor stands in 
loco parentis,93 being vested with general power of 
control,®^ and should supply the watchfulness, care, 
and discipline essential to the young,^^ in accord¬ 
ance with his best judgment and discretion,®® as 
where he has been appointed pursuant to the nat¬ 
ural father’s voluntary relinquishment or forfei¬ 
ture of parental rights and the duties of the parent 
devolve on the guardian.®^ Conversely, the ward 
is under the legal duty to remain with, and submit 
himself to the control of, the guardian,®® and this 
duty will be enforced by the courts unless the in¬ 
terests of the ward obviously require otherwise.®® 

Particular statutory provisions. Statutes regulat¬ 


§ 56 

ing the custody of children as between guardians 
and parents will not be construed as conferring the 
right to custody on persons who are neither guard¬ 
ians nor parents.! 

Interference with rights of others. A minor 
lawfully in the service of a third person is under 
the duty of obedience to his master, and his legal 
guardian cannot lawfully interfere with, or direct 
the discharge of, such duties of his ward.® 

A guardian in socage was entitled to custody of 
the person of his ward.® 

b. Infant’s Welfare 

The guardian’s right to the custody of his Infant 
ward, whether under statute or otherwise, Is not abso¬ 
lute but Is subject to control of the courts, the Infant’s 
welfare under the attendant circumstances being the 
paramount factor. 

The right of the guardian to custody of the ward 
is not an absolute one,^ but the matter of custody 
is subject to control by the court,® which may de¬ 
prive the guardian of such custody,® or refuse to 


91. Iowa.—Jenkins v. Clark, 32 N.W. 
504, 71 Iowa 552. 

Ky.—^Fitzpatrick’s Guardian v. Ba¬ 
ker, 14 S.W.2d 181, 182, 227 Ky. 
788, Quoting Corpus atuis, 

92. Fla.—^McGrlfC v. Leonard, 93 So. 
179, 83 Fla. 695. 

Kan.—^In re McCoun, 150 P. 616, 96 
Kan. 814. 

93. Cal.—^In re Howard’s Guardian¬ 
ship, 24 P.2d 486, 218 Cal. 607. 

Ga.—^Beavers v. Williams, 23 S.E.2d 
171. 

Wis.—In re Bagley’s Guardianship, 
233 N.W. 668, 208 Wis. 89. 
Guardian, when not a corporation, 
is placed In loco parentis.—parte 
Fletcher, 142 So. 30, 225 Ala. 139. 

94. Wis.—^In re Bagley’s Guardian¬ 
ship, 283 N.W. 663, 203 Wis. 89. 

96. CaL—In re Howard’s Guardian¬ 
ship, 24 P.2d 486, 218 Cal. 607. 

98. Wis.—^In re Bagley’s Guardian¬ 
ship. 233 N.W. 568, 203 Wis. 89. 

97. Ga.—Bobison v. Robison, 116 S. 
B. 19, 29 Ga.App. 521. 

98: Ky.—^Fitzpatrick’s Guardian v. 
Baker, 14 S.W.2d 181, 182, 227 Ky. 
788, quoting Corpus JUzis. 

Miss.—Keith v. Miles, 39 Miss. 442, 
77 Am.D. 685. 

99. Ky.—^Fitzpatrick's Guardian v. 
Baker. 14 S.W.2d 181, 182, 227 Ky. 
788, quoting Corpus Juris. 

28 C.J. p 1110 note 34. 

1. Va.—Hayes v. Strauss, 144 S.B. 
432, 161 Va. 136. 

W.Va.—^Mathews v. Wa^ie, 2 W.Va. 
464. 

Grandparents 

(1) Statutes giving custody of 


minor ward to his guardian, but 
making exception in favor of parents 
of child, are not to be extended so 
as to Include grrandparents and the 
latter may not, under such statutory 
exception, secure custody of child 
as against his guardian.—^Mathews 
V. Wade, supra. 

(2) Grandmother, as such, is not 
entitled to custody of her grandchild 
under statutes conferring right to 
custody on guardian or parents, and 
even after appointment of grand¬ 
mother as guardian the rights of 
child’s father may be superior under 
provision of statute preferring par¬ 
ents to guardians.—^Hayes v. Strauss, 
144 S.B. 432, 151 Va. 136. 

8. Tex.—Jacobe v. Goings, Clv.App., 
3 S.W.2d 535, error dismissed. 
Dxivtag oar 

Minor employed by third person to 
drive car is not under control of his 
legal gruardlan, even though latter 
rides with him, so as to make guard¬ 
ian responsible for negligence of 
ward in operation of car.—Jacobe v. 
Goings, supra. 

3. U.S.—^Mauro v. Ritchie, C.C.D.C., 
16 F.Cas.No.9,312, 3 Cranch C.C 
147, appeal dismissed 2 Pet. 248, 7 
L.Ed. 411. 

28 C.J. p 1059 note 13. 

Guardianship in socage defined see 
supra § 1. 

Ind.—^In re Perry, 148 N.E. 163, 
83 Ind.App. 456. 

Ky.—^Ridgeway v. Walter, 133 S.W. 
2d 748, 281 Ky. 140—^Fitzpatrick’s 
Guardian v. Baker, 14 S.W.2d 181, 
182, 227 Ky. 788, quoting Corpus 
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Juris—^Shelton v. Hensley, 299 S. 
W. 979, 221 Ky. 808. 

Neb.—State v. Toung, 237 N.W. 677, 
682, 121 Neb. 619, quoting Corpus 
Juris. 

N.H.—^Lessard v. Great Falls Woolen 
Co., 145 A. 782, 83 N.H. 676, 63 
A.L.R. 1142. 

N.T.—^In re Thoemmes’ Guardianship. 
264 N.Y.S. 829, 831, 238 App.Dlv. 
641—In re Boulware’s Will, 258 N. 
Y.S. 522, 144 Misc. 235. 

Okl.—^Ex parte Fortune,- 63 P.2d 1100, 
176 Okl. 514. 

28 C.J. p 1110 note 35. 

SlmllArity to right of natural pax- 
snt 

The right of general guardian is 
same as that of father and he must 
submit to same regulation and con- 
troL—^Application of Chapin. 35 N.Y. 
S.2d 302, 264 App.Div. 172—In re 
Boulware’s Will, 268 N.Y.S. 522, 144 
Misc. 235—^People ex rel. Rich v. 
Lackey, 248 N.Y.S. 561, 139 Misc. 42. 
6. Ark.—^McLain v. Brewlngton, 211 
S.W. 174, 138 Ark. 167. 

Ky.—^Fitzpatrick’s Guardian v. Baker, 
14 S.W.2d 181, 182, 227 Ky. 788, 
quoting Corpus Jnxlu 
Neb.—State v. Young, 237 N.W. 677, 
682, 121 Neb. 619, quoting Corpus 
Juris. 

Pa.—^In re Beaver's Estate, 182 A. 

744. 121 PaSuper. 159. 

Infants as wards of state and sub¬ 
ject to control of courts, and their 
custody generally see the C.J.S. ti¬ 
tle Infants § 7, also 31 C.J. p 990 
note 92-p 998 note 39. 

6. Ky.—^Fitzpatrick's Guardlcui v. 
Baker. 14 S.W.2d 181, 182, 227 Ky. 
788. quoting Corpus Juris, 
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take the child from the custody of others and com¬ 
mit it to the custody of the gniardian,^ the con¬ 
trolling consideration being the best interests of the 
child. 8 The right of actual custody of an infant 
must be determined in accordance with tlie facts 
and circumstances of each particular case,® and 
in deciding what is best for the welfare of the in¬ 
fant the courts will consider all pertinent circum¬ 
stances, such as the mutual affection of the child 


and the would-be custodian the expressed pref¬ 
erence of an infant old enough to form an opin¬ 
ion the consanguinity of the would-be custodi¬ 
an,and his character and health the existence 
of an established, beneficial, and natural relation¬ 
ship, which would be broken up by a change of cus¬ 
tody the expressed preference of deceased par- 
ents,i5 although such expression does not change 
the legal status of the minor the religious faith 


Neb.—state v. Tounff, 237 N.W. 677, 

682. 121 Neb. 619. CLUotinsr Oorpnji 

Juris. 

N.Y.—In re Thoemmes* Guardian¬ 
ship, 264 N.Y.S. 829. 238 App.Dly. 

541. 

28 C.J. p 1110 note 87. 

Inharent power of court 

Supreme court, as guardian of all 
Infants, has Inherent power to take 
custody of child from its general 
guardian.—^Application of Chapin, 35 
N.Y.S.2d 302, 264 App.Dlv. 172—In re 
Boulware's Will, 258 N.Y.S. 622. 144 
Mlsc. 235. 

Power of egulty 

Equity possesses controlling power 
over all guardians, and will take in¬ 
fant from eruardian and deliver It 
to another whenever welfare of In¬ 
fant requires it.—Lippincott v. Llp- 
pincott, 128 A. 254, 97 N.J.Bq. 617. 
affirming In re Lippincott, 124 A. 
632, 96 N.J.Bq. 260. 

Grounas for Interference with gnard- 
lan's custody 

(1) To Justify interference with 
guardian's control of Infant, there 
must be positive misbehavior, want 
of Integrity, or negligence affecting 
ward’s welfare.—^In re Begley’s 
Guardianship, 233 N.W. 663, 203 Wis. 
89. 

(2) To Interfere with guardian's 
custody of Infants In exercise of 
equitable Jurisdiction over persons of 
infants, it must be shown that guard¬ 
ian has forfeited right to custody, or 
has exerted or is likely to exert an 
improper influence on minors which 
tends to corrupt their morals and 
undermine their principles, or that 
guardian has neglected or is likely 
to neglect their suitable education or 
endanger their property.—^In re Hen- 
kle, 56 F.2d 343, 153 Or. 337. 

(3) Comparison of guardian’s plans 
with one preferred by court, both be¬ 
ing based fairly on advantages to 
ward, cannot warrant court’s inter¬ 
ference.—^In re Begley’s Guardian¬ 
ship, supra 

(4) Order removing Infant from 
custody of guardian and placing him 
in charge of uncle by marriage of 
infant's father was held erroneous, 
where evidence did not show child’s 
welfare had not been properly pro¬ 
vided for by guardian.—^In re Bag- 
ley’s Guardianship, supra 

(6) Acceptance by person to whom 


custody of minor was awarded of 
part of Income derived from minor’s 
estate was held not to forfeit right 
to custody.—Gilbert v; Smith, 128 S. 
Ew 840, 132 S.C. 367. 

7. Ky.—^Fitzpatrick’s Guardian v. 
Baker, 14 S.W.2d 181, 182, 227 Ky. 
788, quoting Corpus Jurla 

Neb.—State v. Young. 237 N.W. 677, 
682, 121 Neb. 619, quoting Corpus 
Jurla 

28 CJ. p 1110 note 38. 

8. Ala—^Ex parte Fletcher, 142 So. 
30. 225 Ala 139. 

Ind.—In re Perry, 148 N.B. 163, 83 
Ind.App. 456. 

Ky.—^Ridgeway v. Walter, 133 S.W. 
2d 748. 281 Ky. 140—Fletcher v. 
Lippert’s Guardian, 65 S.W.2d 450, 
261 Ky. 469—^Fitzpatrick’s Guard¬ 
ian V. Baker, 14 S.W.2d 181, 182, 
227 Ky. 788, quoting Corpus Juris 
—Shelton v. Hensley, 299 S.W. 979, 
221 Ky. 808. 

Neb.—State v. Young, 237 N.W. 677, 
682, 121 Neb. 619, quoting Corpus 
Jurla 

Okl.—^Bx parte Fortune, 63 P.2d 1110, 
175 Okl. 614. 

28 aj. p 1111 note 40. 

9. Ky.—^Fletcher v. Lippert’s Guard¬ 
ian, 65 S.W.2d 450, 251 Ky. 469. 

la Fla—State ex rel. Watland v. 

Hurley, 188 So. 771, 137 Fla 488. 
Ky.—Ridgeway v. Walter, 133 S.W,2d 
748, 281 Ky. 140. 

Neb.—State v. Young, 237 N.W. 677, 
121 Neb. 619. 

11. Fla—State ex rel. Watland v. 
Hurley, 188 So. 771, 137 Fla 488. 

Wis.—^Ex parte Bellmore, 207 N.W. 
699, 189 Wis. 431. 

12. Ky.—^Ridgeway v. Walter, 133 S. 
W.2d 748, 281 Ky. 140. 

13. OkL—Ex parte Fortune, 53 P.2d 
1110, 176 Okl. 614. 

Oouvloted feloUf who had been 
married three times, including one 
marriage to currently deceased moth¬ 
er of Infant, was held not entitled 
to retain custody of child under thir¬ 
teen, even though child wished to 
stay with him, as against legal 
guardian and uncle of infant, to 
whom custody was awarded.—^Ex 
parte Fortune, supra 
Iffanlo depressive 

A would-be custodian, who had 
been four times stricken with manic 
depressive psychosis and was sub-. 
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Ject at any time to return of such 
difficulty, was held not entitled to 
custody of minor as against her le¬ 
gal guardian, a lady of exemplary 
habits and normal health, who had 
been minor’s legal guardian for four 
years, and who had lived with minor 
during most of her fourteen years of 
life, and was acting as guardian on 
appointment following expressed 
wish of deceased mother, and where 
mutual affection existed between 
child and guardian, and child had ex¬ 
pressed her preference to stay with 
guardian.—State ex rel. Watland v. 
Hurley. 188 So. 771, 137 Fla. 488. 

14. Ky.—Fletcher v. Lippert’s 
Guardian. 65 S.W.2d 450, 251 Ky. 
%d9. 

15. Ky.—Fletcher v. LipperL’s 
Guardian, supra. 

Potent factor 

Desire and willingness of mother, 
since deceased, to have care and cus¬ 
tody of her Infant placed in control 
of designated person, such as mater¬ 
nal grandmother, is a potent fact, 
not lightly to be disregarded, in de¬ 
termining whether welfare of infant 
requires his custody to be awarded 
to such grandmother or to statutory 
guardian.—Fletcher v. Lippert’s 
Guardian, supra. 

Parental preference as not eontroL 
ling on visitation 
While appointment of guardian by 
deceased father of orphaned child un¬ 
der 2 Comp.St.1910 p 2627, would be 
controlling in contest for custody, 
where proper character of custodians 
is admitted, it should not be per¬ 
mitted to interfere with highest wel¬ 
fare of Infant on application for 
right of visitation.—In re Lippincott. 
124 A. 532, 96 N.J.Eq. 260, affirmed 
128 A. 254, 97 N.J.Bq. 617. 

Effect of testamentary Instrument 
Under 2 Comp.St. 1910 p 2627, ex¬ 
ecution by deceased father of in¬ 
strument giving child, in case of 
father’s death, to grandparent, pos¬ 
sesses no greater efficacy than like 
appointment of guardian in last will 
and testament, and does not prevent 
disposition of custody according to* 
best interests of infant.—Lippincott 
V. Lippincott, 128 A. 254, 97 N.J.Eq. 
517, affirming In re Lippincott, 124 
A. 632, 96 N.J.Eq. 260. 

16. Or.—In re Henkle, 66 P.2d 343,. 
163 Or. 387. 
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of the infant’s parents and that of applicant for 
custody and the clandestine manner in which 
the appointment of a guardian was secured;^® and 
in accordance with the factors involved, the courts 
may award custody to the legal guardian,or to 
another,20 or may divide the custody .21 

Where coguardians do not agree on a reasonable 
division of the periods of actual custody of an in¬ 
fant, application may be made to the court for fur¬ 
ther instructions .22 

Statutes in general terms conferring the right of 
custody of an infant on the guardian of his per¬ 
son have been interpreted as conferring merely a 
prima facie right to custody, subject to being de¬ 
feated on a showing that the welfare of the child 
requires its custody to be placed elsewhere,23 and 
it has been said that statutes in terms placing the 
custody of an infant ward absolutely in the hands 
of his guardian deal merely with a technical, legal 
custody, leaving the actual custody of the child to 
be determined by the courts in accordance with his 
future welfare.24 Statutes giving full custody of 
a ward to his guardian, appointed on petition of 
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the public authorities, have been construed as ap¬ 
plicable only to such guardians and as inapplicable 
to guardians otherwise appointed for an infant.^^ 

c. Conflicting Bights of Cnardian and Parents 

The natural parents are, as a general rule, entitled 
to the custody of their children In preference to a 
guardian, but custody may be awarded to the guardian 
If the parents are unfit, the paramount consideration 
being the welfare of the child. 

So far as the natural parents are concerned, it 
is usually held that their right to custody of their 
children, as discussed in the CJ.S. title Parent and 
Child §§ 5-13, also in 46 CJ. p 1221 note 21-p 1256 
note 84, is superior to any right of the guardian,^® 
or probate guardian,^^ unless the question of the 
parent’s fitness to have the custody of the children 
has been judicially considered and determined ad¬ 
versely to the parent, 2 8 in which event the right of 
the guardian is superior.29 The mere existence of 
a guardianship in a third person does not preclude 
the right of a parent to the custody of his minor 
children,®^ and the court may restore the child’s 
custody to its parent or parents, even though the 
appointed guardian is without fault and the child’s 


Iffere factor for consideration 

Expression of mother and father 
of their desire for children to live 
with designated persons on death of 
parents would not change legal sta¬ 
tus of children, but should be pre¬ 
sented to county court which made 
appointment of guardian.—In re Hen- 
kle, supra. 

17. Neb.—State v. Young, 237 N.W. 
677, 121 Neb. 619. 

18. Ky.—Ridgeway v. Walter, 133 S. 
W.2d 748, 281 Ky. 140. 

19. Fla.—State ex rel. Watland v. 
Hurley, 188 So. 771, 137 Fla. 488. 

Ky.—Fitzpatrick's Guardian v. Baker, 
14 S.W.2d 181, 227 Ky. 788. 

Okl.—Bx parte Fortune, 63 F.2d 1100, 
175 Okl. 514. 

Child In school 

Where mother's relatives after her 
death took children and placed them 
In school, and guardian was later 
appointed, custody should be surren¬ 
dered to guardian at end of school 
year.—Fitzpatrick's Guardian v. Ba¬ 
ker, 14 S.W.2d 181, 227 Ky. 788. 

SO. Ky.—Fletcher v. Llppert’s 

Guardian, 65 S.W.2d 450, 251 Ky. 
469. 

Neb.—State v. Young, 237 N.W. 677, 
121 Neb. 619. 

Pa.—In re Beaver’s Estate, 182 A. 

744, 121 Pa.Super. 169. 

Temporary cnjrtody 
Where collateral relatives of mi¬ 
nor’s father procured appointment 
of gruardlan in secretive manner 
while grandparents of minor were ab¬ 


sent, and where grandparents had no 
knowledge of proceeding, and minor 
showed strong affection for grandnar- 
ents, and guardian proposed to allow 
minor to be taken by uncle into a 
foreigm state not shown to have 
school or church facilities that minor 
might attend in acquiring moral and 
educational training, court erred in 
denying grandparents temporary cus¬ 
tody of minor.—^Ridgeway v. Walter, 
133 S.W.2d 748, 281 Ky. 140. 

21. N.J.—^Lippincott v. Lipplncott, 
128 A. 264, 97 N.J.Bq. 617, affirm¬ 
ing In re Lipplncott, 124 A. 532, 96 
N.J.Eq. 260. 

Between guardian grandparents and 
other grandparents 
Award of custody of orphaned in¬ 
fant, for whom paternal grandpar¬ 
ents had been appointed guardian by 
deceased father, to maternal grand¬ 
parents for two months of year, was 
held proper.—^Lipplncott v, Llppin- 
cott, supra. 

22. N.Y,—^In re Krayem, 82 N.Y.S. 
2d 70, 177 Mlsc. 842. 

23. Ky.—Ridgeway v. Walter, 133 
S.W.2d 748, 281 Ky. 140—Fitzpat¬ 
rick’s Guardian v. Baker, 14 S.W.2d 
181, 182, 227 Ky. 788. 

Jndloiai discretion 

Infant is considered an ward of 
court having jurisdiction of his per¬ 
son, and any proceeding affecting his 
person is sufficient to make him 
ward of court, and matter of his 
custody is subject to control by 
court exercising its judicial discre- 
Ltlon, notwithstanding absolute terms 
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of Statute giving guardian custody 
of ward.—Ridgeway v. Walter, 133 
S.W.2d 748, 281 Ky. 140. 

24. Ky.—^Fletcher v. Llppert’s 
Guardian. 65 S.W.2d 450, 251 Ky. 
469. 

25. N.H.—Lessard v. Great Falls 
Woolen Co., 146 A. 782, 83 N.H. 
576, 63 A.L.R. 1142. 

26. Fla.—State ex rel. Watland v. 
Hurley. 182 So. 442, 443, 132 Fla. 
892, quoting Corpus Juris. 

Ky.—Ridgeway v. Walter, 133 S.W.2d 
748, 761, 281 Ky. 140, quoting Cor¬ 
pus Juris. 

Or.—Ex parte Bryant, 210 P. 464, 106 
Or. 369. 

28 C.J. p 1111 note 42—46 C.J. p 1281 
notes 17, IS. 

27. Me.—Shaw v. Small, 125 A. 496, 
124 Me. 36. 

28. Fla.—State ex reL Watland v. 
Hurley, 182 So. 44^ 443, 132 Fla. 
892, quoting Corpus Juris. 

28 C.J. p 1111 note 43. 

29* Fla.—State ex rel. Watland v. 
Hurley, 182 So. 442, 443, 132 Fla. 
892, quoting Corpus Juris. 

28 O.J. p 1111 note 44. 

Although formerly delinquent 
mother has reformed, court may in 
its discretion award custody of six¬ 
teen year old Infant to her legal 
guardian in preference to mother, 
where this accords with child's wish¬ 
es.—^Ex parte Bellmore, 207 N.W. 699, 
189 Wls. 431. 

3a Fla.—State ex rel. Watland v. 
Hurley, 182 So. 442, 182 Fla. 892. 
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interests are well served in the guardian’s custo- 
dy.3i The fact that the mother has no means with 
which to support and maintain her minor child is 
not just cause for depriving her of its custody.32 
It has been held, however, that the right of the 
mother, as natural guardian to the custody of her 
minor child after the death of the father, is in¬ 
ferior to the right of an appointed guardian,^3 and 
that, under certain statutes giving the father the 
right to appoint a testamentary guardian, such a 
guardian is entitled to the minor’s custody as against 
the mother.34 Such right on the part of a testa¬ 
mentary guardian has been expressly denied, how¬ 
ever,35 and where the mother has died, and, being 
previously divorced from the father, with award of 
custody of the child, has by testamentary instrument 
appointed a third person as guardian of her surviv¬ 
ing child, the provisions of statutes authorizing such 
appointment do not deprive the father, if otherwise 
qualified, of his right to the custody of his child 
in preference to the testamentary guardian appoint¬ 
ed by the mother.® 8 

In determining the question of custody as be¬ 
tween parent and guardian it has been said that 
each case must necessarily be determined according 
to its own peculiar facts,®*^ the consideration of the 
best interest of the infant being, as in other cases, 
controlling,®® 

dL Assignment or Transfer of Custody 

The guardian of an Infant may not assign or trans- 
fer the custody of his ward to another, except tempo¬ 
rarily or under due permission of the proper authorities, 
and his contract purporting to do so Is Invalid as con¬ 
trary to public policy. 

Unless authorized to do so by the proper author¬ 
ities, as by a state department of welfare, a guard¬ 


ian lacks authority to place the custody of his minor 
ward in another,®® except temporarily,and inas¬ 
much as the guardianship is a purely personal trust, 
the guardianship of an infant’s person is not assign- 
able.41 The custody of an infant, whether given 
by statute or arising from appointment as guardian, 
may not be transferred by contract but where 
the ward’s best interests require that his guardian 
shall exercise his trust through the parents in re¬ 
gard to tuition and inculcation of habits, such a 
course may be adopted without court order.^® 

§ 57. - Proceedings to Secure or Protect 

Custody 

Ordinarily custody of an Infant should be determined 
as an incident of guardianship proceedings, or by sub¬ 
sequent application to the court having guardianship 
Jurisdiction, with proper notice and hearing accorded In¬ 
terested parties, although under statutes dealing with 
divorce the custody of an infant of divorced parents may 
be settled In the divorce proceedings and, where a court 
of general jurisdiction has made an order as to custody, 
a court of probate jurisdiction generally Is without power 
to interfere therewith. 

Ordinarily the custody of a minor may be award¬ 
ed to the guardian as incidental to his appoint- 
ment,44 but if the probate court does not settle the 
right to custody at the time of appointing the guard- 
ian,45 the latter may afterward come in by petition 
and ask for the custody of the child and con¬ 
versely, the parent or other relative may by peti¬ 
tion seek the custody of the ward, where the guard¬ 
ian has control.^The regular and orderly way in 
which to raise the issue of custody is to present it 
to the court of probate jurisdiction having power of 
appointment of the guardian,^® and controversies 
arising between the guardian and relatives of infant 
wards should be adjudicated by the courts of their 


31. N.Y.—^People ex rel. Rich v. 
Lackey, 248 N.Y.S. 661, 139 Misc. 

42. 

32. Wis.—Ramsay v, Ramsay, 20 
Wis. 507. 

33. Conn.—^Macready v. Wilcox, 33 

Conn. 321. , 

34. Pa.—Commonwealth v. Hamil¬ 
ton, 1 Plttsb. 412. 

28 C.J. p 1111 note 47. 

86. Cal.—^Lord v. Hough, 87 CaL 
657. 

N.Y.—People v. Bolce, 39 Barb. 807. 
Tex.—^McKinney v. Noble, 37 Tex. 
781. 

36. Or.—Bx parte Bryant, 210 P. 
454, 106 Or. 859. 

37- 3ECan.—In re Brown, 159 P. 406, 
98 Kan. 663. 

3a Wis.—^Bx parte Bellmore, 207 
N.W. 699, 189 Wis. 481. 

28 C.J. p 1111 note 60. 


39. Neb.—^Poster v. Hartman, 230 
N.W. 251, 119 Neb. 678. 

4a Neb.—Poster v. Hartman, supra. 
41. Okl.—^Ex parte Spurrier, 288 P. 
956, 961, 111 Okl. 242, quoting Cor¬ 
pus Jails. 

28 C.J. p 1111 note 53. 

Testamentary guardian may not, 
by deed or will, transfer custody of 
his Infant ward to another.—Taylor 
V. Jeter, 33 Ga. 196, 81 Am.D. 202. 
48. N.H.—Brown v. Jewell, 166 A. 

713, 86 N.H 190. 

Contrary to pnbllo policy 
Contract whereby guardian of 
twelve year old infant attempts to 
give custody and control of such In¬ 
fant to a third person until he shall 
have attained the age of twenty-one, 
and by the terms of which such third 
person Is to educate, board, and 
clothe Infant until he completes high 
school, after which Infant is to 
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work for third person until attaining 
his majority, is void as contrary 
to public policy.—Poster v. Hartman, 
230 N.W. 251, 119 Neb. 678. 

43. N.H.—Lessard v. Great Palls 
Woolen Co., 145 A. 782, 83 N.H. 
676, 63 A.L.R. 1142. 

44. Mass.—^Martin v. Gardiner, 134 
N.B. 380, 240 Mass. 350. 

46. Me.—Peacock v. Peacock, 61 Me. 

211 . 

28 C.J. p 1111 note 66. 

4a Me.—Peacock v. Peacock, supra. 

47. Ga.—^Payne v. Payne, 39 Ga. 174. 
Ind.—Garner v. Gordon, 41 Ind. 92. 

4a Or.—In re Henkle, 66 P.2d 343, 
163 Or. 837. 

Habeas corpus to determine custody 
of Infant see Habeas Corpus 9S 41* 
47, also 29 C.J. p 108 note 6-p 115- 
note 84. 
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domicile.^® Where the question of custody of an 
infant has been determined by a court of general 
jurisdiction, and subsequently a guardian is appoint¬ 
ed by a court of probate jurisdiction, such guard¬ 
ian is not entitled to custody of the child until he 
obtains an order therefor from the court of gener¬ 
al jurisdiction.50 

Under statutes providing that the guardian of a 
minor may be given its custody, but that such pro¬ 
vision shall be inapplicable to minor children of 
parents who are divorced, or between whom divorce- 
proceedings are pending, the court entertaining the 
divorce proceedings has exclusive jurisdiction over 
the parties and their children, and on the institution 
of separate guardianship proceedings the court is 
without jurisdiction in the latter proceedings to en¬ 
ter a decree awarding custody of a minor child.®i 

Custody prior to qmlification. Prior to the qual¬ 
ification of the guardian, the issuance of any writ 
or process designed to place the infant in his cus¬ 
tody is unwarranted.52 

Notice and hearing. Where the guardian peti¬ 
tions to have committed to him the care of the per¬ 
son of a ward who has a living parent, notice must 
be given to the parent, and the parent is entitled to 
a hearing.53 

Expei%ses incurred by a mother in connection 
with a suit to secure the custody of her child be¬ 
fore appointment as guardian cannot be allowed her 
on her settlement as guardian.^^ While a natural 
guardian, such as the mother of infants, may be en¬ 
titled to an allowance to cover the expenses of a 
trip to a distant and foreign jurisdiction for the pur¬ 
pose of recovering custody of her children from an 
alleged guardian appointed in the foreign jurisdic¬ 
tion, payable from the estate of the infants, such 
an allowance will be refused in the absence of proof 
from which the court can determine that the effort 
to regain custody has a reasonable prospect of suc¬ 
cess.®® If a testamentary guardian entitled under 
the will to custody is denied custody on the ground 
that it is not advisable to remove the child from 
the home where he is living, and appeals from the 
order, he should be allowed the costs and expenses 
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of the original hearing but not those of an unsuc¬ 
cessful appeal.®® 

Custody pending appeal. It has been held that, if 
an appeal is taken in custody proceedings, the court 
should not disturb the custody of the infant until 
the appeal is disposed of,®*^ and that, pending an 
appeal from an order or decree as to the custody 
of the minor, the lower court has no power to en¬ 
force or modify the order appealed from, all pro¬ 
ceedings thereunder being stayed.®® 

Damages for deprivation of custody. It has been 
held that a guardian cannot maintain an action for 
damages for taking away his ward without alleging 
a loss of services.®® 

§ 58. Denial of Access to, and Protection of. 
Ward 

The guardian may deny othera the right of acceas to 
hfs Infant ward, although his powers in such respect are 
subject to judicial supervision. Under some statutes 
the ward Is protected by provisions criminally punishing 
those who may entice him away from the custody of his 
guardian or an institution of a designated character. 

The guardian’s rights with respect to custody and 
control of the person of the infant extend to re¬ 
fusing to permit other persons to have access to 
the ward,®® but this power also is subject to the 
control of the court which may require the guardian 
to permit certain persons to have such access.®^ 
Where a ward is in the habit of harboring persons 
of bad and vicious character about his premises, 
the guardian is authorized to warn such persons 
to leave the premises, and, on their refusal, to cause 
them to be removed; and where they threaten to 
return, or persist in returning, he may, under cer¬ 
tain circumstances, remove them to such reasonable 
distance from the premises as is necessary to ef¬ 
fect his object.®® 

Punishment for enticing minors from guardians' 
custody. The purpose of statutes punishing per¬ 
sons who entice minors from their parents or guard¬ 
ians, or from the custody of persons acting for 
them, is to prevent the minor from being enticed 
away or decoyed from those charged with their 


49. Ky. —Fitzpatrick's Guardian v. 
Baker, 14 S.W.2d 181. 227 Ky. 788. 

5a N.T.—^Ex parte Lee, 116 N.E. 
352, 220 N.Y. 532. 

51. Mass.—Cohen v. Cohen, 30 N.E. 
2d 640, 307 Mass. 639. 

52. Tex.—^Williams v. Poster, Tex. 
Clv.App., 229 S.W. 896. 

63. Me.—Peacock v. Peacock, 61 Me. 
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54. N.T.—In re Grant, 60 N.E. 1111, 
166 N.T. 640, affirmed 67 N.T.S. 664. 
56 App.Dlv. 176. 

55. Wash.—In re Guardianship of 
MacNalr, 2 P.2d 82, 163 Wash. 508. 

5a N.Y.—Matter of Pruyne, 73 N.T. 

S. 869, 68 App.Dlv. 684. 

57. Ind.—Garner v. Gordon, 41 Ind. 
92. 

5& Ill.—^Hohenadel v. Steele, 86 N. 
B. 717, 237 Ill. 229. 
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59. Conn.—^Fields v. Law, 2 Root 
320. 

ea Me.—Coltman v. Hall, 31 Me. 
196. 

Md.—Hill V. Hill, 49 Md. 450, 33 Am. 
R. 271. 

61. Cal—^In re Ross, 92 P, 671, 6 
Cal.App. 697. 

28 C.J. p 1112 note 72. 

62. N.H.—Wood V. Gale, 10 N.H. 
247, 84 Am.D. 150. 
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welfare, and where the statute provides that in¬ 
stitutions are to be considered as occupying the po¬ 
sition of parents or guardians when they fall with¬ 
in a designated class, such as charitable and benev¬ 
olent institutions, an information which fails so to 
designate the institution from which it is alleged 
that defendant decoyed the minor is fatally defec¬ 
tive.®^ 

§ 59. Change of Domicile of Ward 

a. Ward of natural or testamentary 

guardian 

b. Ward of statutory guardian 

a. Ward of Natural or Testamentary Guardian 

A natural or testamentary guardian may change the 
domicile of his infant ward, but the guardian Is subject 
to judicial supervision In such respect. 

A natural guardian may in good faith change his 
ward’s domicile,®® either from one state to anoth¬ 
er®® or from one county to another in the same 
state and a testamentary guardian has the same 
right in this respect,®® subject to testamentary pro¬ 
visions of the parent designating the child’s domi¬ 
cile.®® The exercise of this right, however, is sub¬ 
ject to the power of the court to prevent an im¬ 
proper removal of an infant out of the state, al¬ 
though only a very extreme or special case would 
induce the court to interfere with a parent’s natural 
rights in this respect.*^® 

b. Ward of Statutory Guardian 

While a statutory guardian ordinarily has power to 
change the domicile of his Infant ward, or to prevent 
others from changing the Infant's domicile without the 
guardian's consent, such power must not be exercised to 


the detriment of the Infant or contrary to governing pro¬ 
visions of law. 

Within the restrictions imposed by law, a statu¬ 
tory guardian may change the domicile of his in¬ 
fant ward.'^l A change in the domicile of an infant 
ward must be effected in compliance with statutory 
regulations, and, if a guardian has been appointed 
for the infant at the place of the deceased father’s 
domicile, no one can change the domicile of the 
infant without consent of the guardian and the 
court.^® The power of a guardian to change the 
domicile of his ward cannot be exercised to the 
detriment of the ward,*^® or for the purpose of ef¬ 
fecting a change in the right of succession to the 
ward’s property in case of his death.'^^ 

Change of county. It has been held that a guard¬ 
ian appointed in the state of the ward’s domicile 
has power to change the ward’s domicile from one 
county to another within the same state and un¬ 
der the same law,^® and under express statutory 
provisions in some jurisdictions the guardian may 
change or fix the domicile or residence of his ward 
anywhere within the state.^® There is also author¬ 
ity to the effect that removal of a child from one 
county within the state to another does not operate 
to change his domicile,77 and that in the case of an 
infant of tender years the guardian may not change 
his domicile by moving him from one county to an- 
other.'^® 

Change of state. There are some decisions which 
hold or intimate that a statutory guardian may 
change the domicile of the ward from one state to 
another,^® but according to others it seems that a 
guardian ordinarily lacks this right;®® that a guard¬ 
ian appointed in the state of an infant’s residence. 


63. Tex.—^McNelly ▼. State, Cr., 152 
S.W.2d 771. 

6^ Tex.—^McNelly v. State, supra. 
WidowB’ and oxplians’ home 

Information, which chargred de¬ 
fendant with Illegally enticing mi¬ 
nors from custody of a named wid¬ 
ows* and orphans’ home, was fatal¬ 
ly defective for failure to allege that 
the widows’ and orphans’ home was 
a charitable or benevolent Institution 
within meaning of Pen.Code 1925 art 
535.—^McNelly v. State, supra. 

66. Iowa.—In re Benton, 60 N.W. 
614, 92 Iowa 202. 

28 C.J. p 1112 note 75—19 CJ. p 414 
note 56. 

Whether ward's domicile follows that 
of guardian see Domicile S 12 b 
(7). 

66. Ky.—Garth v. City Sav. Bank, 
86 S.W. 520, 120 Ky. 280. 

28 C.J. p 1112 note 76. . 

67. U.S.—^Delaware. L. & W. R. Co. 
V. Petrowsky, N.T., 260 P. 664, 


663, 162 C.C.A. 670, certiorari de¬ 
nied 38 S.Ct 427, 247 U.S. 608, 62 
Li.Ed. 1241. 

N.Y.—Sudler v. Sudler, 88 A. 26, 121 
Md. 46, 49 L.R.A.,N,S., 860, Ann. 
Cas.l913E 1191. 

68. N.T.—^Matter of Eleman, 77 N. 
Y.S. 924, 88 Misc. 894, 3 Mills Suit. 
173. 

28 C.J. p 1112 note 78. 

69. N.Y.—WTilte v. Howard, 62 Barb. 
294, affirmed 46 N.Y. 144. 

19 C.J. p 414 note 67. 

78i N.Y.—Wood V. Wood, 6 Paige 
596, 28 Am.D. 451. 

19 C.J. p 414 note 66. 

71. Tex.—^Wheeler v. Hollis, 19 Tex 
622, 33 Tex 612, 70 Am.D. 363. 

19 C.J. p 414 note 56. 

72. Ala.—^Bx parte Fletcher, 142 So. 
30, 225 Ala. 139. 

73. Pa.—West Chester School Direc¬ 
tors V. James, 2 Watts & S. 568, 
37 Am.D. 625. 


Tex—In re Guardianship of Hersey, 
Clv.App., 93 S.W.2d 810, 812. cit¬ 
ing Corpus Juris. 

74. Pa.—School Directors v. James, 
2 Watts & S. 668, 37 Am.D. 625. 
Tex.—Trammell v. Trammell, 20 Tex. 
406. 

7B. Mass.—Kirkland v. Inhabitants 
of Whately, 4 Allen 462. 

28 C.J. p 1112 note 82. 

76. Arlz.—In re Harris, 163 P. 422, 
17 Arlz. 405. 

28 C.J. p 1112 note 83. 

77. Mo.—Smith v. Young, 117 S.W. 
628, 136 Mo.App. 65. 

19 C.J. p 414 note 56 [a]. 

78. Mo.—Marheineke v. Grothaus, 72 
Mo. 204. 

79. Iowa.—In re Waite, 180 N.W. 
169. 

28 C.J. p 1112 note 84. 

Pa.—Pulton’s Estate, 14 Phlla. 
298. 

28 QJ. p 1112 note 85. 
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different from that of his original domicile, may 
not change the domicile of such infant and that 
permission of the court to change the ward’s dom¬ 
icile must be obtained by the guardian before he is 
authorized to require the ward to reside with him 
outside thi state.82 jt has been held, however, that, 
granted that the domicile of a minor cannot be 
changed without the consent of the court of the 
domicile, it does not follow that his residence can¬ 
not be changed by the guardian of his person, since 
his domicile may be in one state and his residence 
in another.82 A guardian intending to remove from 
the state with his ward may be required by the 
court to give bond for the return of the ward at a 
suitable age to receive his education in the state.®^ 
Under statutes providing that a guardian may fix 
the residence of his ward at any place within the 
state, but not elsewhere without permission of the 
court, there is an implied authorization for the 
guardian of an infant to change the domicile of 
his ward to a place outside the state where he first 
secures court permission, and where the minor has 
in fact been removed to another state pursuant to 
such an order of permission the courts of the state 
of original domicile are powerless to enforce any 
further order canceling such permission and will 
refuse to act in the premises.*® 

§ 60. Religious Instruction 

The courts may regulate the religious Instruction of 
infant wards to the extent of requiring them to be 
brought up in the faith of their fathers. 

The jurisdiction of the courts extends to control 
over the religious instruction of the ward, and they 
may require the guardian to bring the ward up in 
the religious faith of his parents.*® 

§ 61. Support and Education 

The guardian is under a duty to support and educate 
his Infant ward, but ordinarily may discharge such duty 
by application of the ward’s estate to such purposes. 
Subject to judicial supervision, details of a ward’s edu¬ 
cation are committed to the discretion of the guardian. 

The rights of the guardian to the custody of the 


person of the ward, as discussed supra § 56, and to 
the services and earnings of the ward, as discussed 
infra § 64, carry with them the obligation to pro¬ 
vide for the proper support and education of the 
ward;*7 but as a guardian, other than a natural 
guardian, is under no obligation to support the ward 
out of his own means, the duty of the ordinary 
guardian in this respect extends only to proper and 
suitable application of the means of the ward.** 
Where the minors do not reside with their guard¬ 
ian and the latter has not the benefit of their serv¬ 
ices, no duty devolves on him personally to feed, 
clothe, or educate his wards at his own expense.** 
Subject to the supervisory power of the court, the 
manner and details of an infant ward’s education are 
committed to the discretion of his guardian,** whose 
primary duty it is to decide whether or not an al¬ 
lowance should be made for the support and edu¬ 
cation of his infant ward,*i and in the execution of 
his inherent duty to maintain and protect the infant 
the guardian needs no court order. *2 Money prop¬ 
erly paid by the guardian for the education of the 
ward cannot be recovered back from the person to 
whom it was paid by either the guardian or the 
ward.** 

§ 62. -Use of Ward’s Estate 

a. Income 

b. Principal 

c. Necessity of authorization by court 

d. Allowance to, or reimbursement of, 

guardian 

e. Propriety of expenditures 

f. Fixing allowance 

a. Income 

The general rule permits the guardian of an Infant 
to make expenditures necessary for the maintenance and 
education of his Infant ward out of the income of the 
ward’s estate, using all the Income If necessary. 

The guardian may make all reasonable expendi¬ 
tures for the maintenance and education of the 
ward from the income of the ward’s estate,*4 and 


81. U.S.—^Lamar v. Mlcou, N.T., 6 
S.Ct 221, 112 U.S. 458, 28 L.Bd. 
751, rehearing denied 5 S.Ct 867, 
114 U.S. 218, 29 L.Ed. 94. 

82. Pa.—Fulton’s Estate, 14 Phlla. 
298. 

83. Pa.—^Wilkins’ Guardian, 28 A. 
826, 146 Pa. 585. 

84. S.C.—^Ex parte Martin, 11 S.C. 
Bq. 71. 

85. Cal.—Eiccl v. Superior Court In 
and for Alameda County, 290 P. 
617, 107 Cal.App. 396, followed in 
290 P. 519, 107 Cal.App. 766. 


88. N-.T.—In re Lamb, 139 N.T.S. 
685. 

28 C.J. p 1113 notes 91, 92. 

87. Ga.—Robison v. Robison, 116 S. 
E. 19, 29 Ga.App. 521. 

N.T.—^Ferguson v. Ruppert, 1 N.Y.S. 
2d 967, 166 Mlsc. 427—In re La- 
pldes, 258 N.Y.S. 799, 144 Mlsc. 19. 
28 C.J. p 1113 note 96. 

88. Minn.—County of Steams v. 
Fair Haven Tp., 279 N.W. 707, 709, 
203 Minn. 11, citing Corpus ^taxiu. 

Use of ward’s estate see Infra § 62. 

89. Iowa.—^Benson v. Benson, 239 N. 
W. 79, 218 Iowa 492. 
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9<K Wls.—In re Bagley’s Guardian¬ 
ship, 233 N.W. 563, 203 Wls. 89. 
91. Pa.—In re Kearney’s Estate, 17 
Pa.Dl8t. & Co. 312. 

98. Iowa.—^Fansher v. People’s 
Trust & Savings Bank, 216 N.W. 
498, 204 Iowa 449. 

93. Ala—^Nolen v. Starke, 84 So. 
398, 17 AlaApp. 244. 

28 ajr. p 1113 note 99. 

94. S.C.—^Hinson v. McLaurin, 186 
S.H. 42, 180 S.a 35—Gilbert v. 
Smith, 128 S.E. 840, 841, 182 S.C. 
867, citing Cozpiui Jnxls. 
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may use the entire income for this purpose if nec¬ 
essary.® 6 

Gift to ward with provision for reversion in case 
of death. Where a grandfather, liable under the 
statute for the support of his granddaughter, gave 
to her a certain sum as an “inheritance,” by an 
instrument providing that the entire sum, with the 
interest thereon, should be paid back to the grand¬ 
father or his heirs in case the granddaughter died 
before attaining majority, it was held that the court 
had power to authorize the guardian of the grand¬ 
daughter to use the interest of the fund for her 
support and education, she having no other prop¬ 
erty.®® 

A testamentary direction to accumulate the in¬ 
come of a legacy for an infant may preclude ex¬ 
penditure of such income for his maintenance and 
education where other property is immediately avail¬ 


able for his needs.®^ 
b. Principal 

Ordinarily a guardian may not use the principal of 
his Infant ward’s estate to defray the expense of the 
ward’s support and education, but, where the income of 
the ward Is insufflclent or the case falls within special 
statutory exceptions to the general rule, resort may 
properly be had to principal. 

The income and not the principal of the ward’s 
estate is the primary fund to be resorted to for his 
education and maintenance,®® and expenditures for 
a minor ward should exceed his income only in 
cases of emergency.®® It is accordingly well es¬ 
tablished, as a general rule, that the guardian 
should not expend any part of the principal of his 
ward’s estate for the ward’s support or educa- 
tion,i in the absence of statutory authorization or 
special circumstances.® The rule against use of 
principal is not, however, an unbending one, for it 


Wash.—In re Kinir’s Guardianship, 

276 P. 82, 161 Wash. 120, 67 A-L.R. 

1397. 

28 C.J. p 1113 note 1. 

Boyaltles as Income 

The usufruct of royalties payable 
to the estate of a deceased singrer, 
under a continuing- contract of a 
phonograph company to pay royal¬ 
ties on sales of records containing 
the voice of decedent, should be re¬ 
garded as income and not as prin¬ 
cipal, and the singer’s widow in her 
capacity of guardian of their infant 
child was entitled to have a sum 
awarded her for maintenance and ed¬ 
ucation of the Infant out of that por¬ 
tion of the royalties payable to the 
Infant's estate, the case turning on 
the nature of the usufruct as income. 
—Caruso v. Caruso, 143 A, 771, 103 
N.J.Eq. 487, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 130 
—Caruso v. Caruso, 141 A. 16, 102 
N.J.Eq. 393, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 130. 
Veteran’s benefits to minor daughter 

Funds paid by United States Vet¬ 
erans’ Administration to tutrix for 
deceased World War veteran’s minor 
daughter are not “capital of the mi¬ 
nor’* within statute authorizing mi¬ 
nor’s tutor to convoke family meet¬ 
ing to determine whether something 
should be taken from minor’s cap¬ 
ital to insure her liberal education, 
if her revenues are Insufflclent there¬ 
for, but such funds are in nature 
of “revenues,” for which tutrix’ sep¬ 
arate real property, conveyed by her 
to another, is not chargeable after 
tutrix’ expenditure thereof for ward’s 
subsistence and education.—^Boddle v. 
Hood, La.App., 6 So.2d 762. 

BS, Ky.—^Willson v. Stephens, 12 Ky. 

L.. 606. 

Va.—Bliss V. Spencer, 99 S.H. 693. 

126 Va. 36, 6 A.L.R, 619. 


9G. Pa.—^Lelby’s Appeal, 49 Pa. 182. 
97. Del.—Wilson v. Wilmington 
Trust Co., 129 A. 237, 14 DeLCh. 
389. 

9& Mich.—^In re Quinney’s Estate, 
283 N.W. 599, 601, 287 Mich. 329, 
citing Oorpns gttzls. 

28 CJ. p 1113 note 4. 

99. Conn.—^Appeal of Ehrsam, 126 
A 621, 101 Conn. 349. 

1. Mich.—^In re Quinney’s Estate, 
283 N.W. 699, 601, 287 Mich. 329, 
citing Corpns Juris. 

28 aj. p 1113 note 6. 

2. Mich.—In re Quinney’s Estate, 
supra. 

In. Kentaoky 

(1) Under provisions of St.l986 S 
2034, to the effect that no disburse¬ 
ments shall be allowed the guardian 
for the support, maintenance, or ed¬ 
ucation of the ward beyond the in¬ 
come of the estate, except in speci¬ 
fied cases, unless authorized by the 
deed or will under which the estate 
is derived, but expressly permitting 
allowance to the guardian for dis¬ 
bursements out of principal when 
the ward is of such tender years or 
Infirm health as to preclude his be¬ 
ing bound out as an apprentice, or 
no suitable person will take him as 
such, or when it is best for the ward 
that the principal of his personal 
estate shall be applied for his sup¬ 
port, maintenance, or education, and 
the court on settlement shall ap¬ 
prove such application of principal, 
and also providing that neither the 
ward nor his real estate shall be lia¬ 
ble for such a disbursement, a guard¬ 
ian may meet necessary expenses of 
his Infant ward out of the principal 
of the latter’s estate in any case fall¬ 
ing within the contemplation of the 
statutory permission to do so.—^Hen- 
ton’s Trustees v. Henton. 50 S.W.2d 1 
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964, 966, 244 Ky. 377, citing Cor¬ 
pus Juris—28 C.J. p 1113 note 6 [c] 
(1). (5), (7). 

(2) Where a will under which the 
ward’s estate was derived authorizes 
use of principal, the gruardlan may 
validly contract for expenditures for 
the Infant ward in excess of his in¬ 
come.—Sumner v. Hall, 116 S.W.2d 
309, 273 Ky. 138. 

(3) The statute in any event does 
not preclude allowance to the guard¬ 
ian for disbursements up to the full 
amount of Income.—Sumner v. Hall, 
supra 

(4) But, where the circumstances 
do not bring the case within the con¬ 
templation of those provisions of 
the statute permitting use of prin¬ 
cipal, the gruardian is, under the gen¬ 
eral prohibition of the statute, pre¬ 
cluded from validly expending prin¬ 
cipal for support and education of 
his ward.—^Davidson’s Adm’x v. Da¬ 
vidson, 117 S.W.2d 1044, 274 Ky. 28 
—28 C.J. p 1113 note 5 [c] (1), (6). 

(5) It has been said that the rule 
under the above statutory provision 
is that the guardian may use the 
principal, trusting to the court to 
indorse his action.—Fidelity Trust 
Co. V. Rudtloff, 89 S.W. 119, 28 Ky. 
L. 162. 

(6) But, under a provision grant¬ 
ing the courts of chancery power to 
direct a sale of real estate of the 
ward if necessary to his proper main¬ 
tenance and education, or for pay¬ 
ment of his debts, the rule is that 
the chancellor will not order real 
estate sold for an advancement made 
by the guardian after the advance¬ 
ment has been made, but that the 
chancellor’s consent must be secured 
in advance in order to subject the 
realty to sale.—^Fidelity Trust Co. v. 
Rudtloff, supra—28 C.J. p 1113 note 
6 Cc] (2), (4). 



39 C. J. S. 


GVARDIAN AND WARD 


§ 62 


is equally well established that in cases where the 
income of the ward is insufficient to provide for 
has necessities, and he is otherwise unprovided for, 
a resort to his capital may be justified.^ 

Where parents living. Even though the parents 
of a minor ward are living, a third person guardian 
may expend the estate of the ward on his support 
and education where he acts for the best interests 
of the ward and in conformity with authority of a 
court order.^ 

Effect of provisions in will or deed. Authority 
contained in the will or deed by which the ward's 
estate is acquired may of course authorize expendi¬ 
tures by the guardian in excess of the income.® 
On the other hand, where, by the terms of the will 
creating a fund for the benefit of the ward, the 
income is devoted to the ward's support and the 
guardian is strictly limited to that, he cannot be re¬ 
imbursed from the principal even for necessary ex¬ 
penditures.® 

Anticipation or accumulation of annual income. 
It has been held that a ward cannot hold his guard¬ 
ian responsible for necessities furnished him beyond 
his annual income, which the guardian had a right 
to anticipate in the belief that ultimately the aggre¬ 
gate outlay would not exceed the aggregate in¬ 
come,'^ and that, where a guardian makes an ad¬ 
vancement beyond the income of the ward for the 
year, which die chancellor would have ordered if 
applied to in advance, there being no other per¬ 
sonal property, the guardian is entitled to reim¬ 
bursement from surplus income for subsequent 
years.® It has been held that in determining wheth¬ 
er a guardian's expenditures have been proper, the 


entire period of guardianship and the entire income 
for such period should be considered, so that the 
guardian cannot be held to have failed in his du¬ 
ties, if the original principal which came to him 
remains unimpaired, although his expenditures dur¬ 
ing particular years may have sometimes exceeded 
and sometimes fallen below the income for such 
years,® a view which is supported by the consider¬ 
ation that, as the ward grows older, the expense of 
support and education will naturally increase,^® and 
it is only reasonable and proper that a surplus of 
income accumulated during the period when the 
ward was very young should be applied to his or her 
needs when older.ii On the other hand, however, 
it is sometimes held that the surplus of income 
over proper expenditures for any particular yeai 
becomes added principal.^® 

c. Necessity of Authorization by Court 

(1) In general 

(2) Expenditure of principal 

(1) In General 

While It has been said that a guardian should obtain 
a court order before expending even Income of his ward's 
estate, the more general view, In the absence of contrary 
statute, Is that a guardian may expend Income for his 
ward without a prior court order, although the burden 
rests on him to Justify the purpose and necessity of the 
expenditure. 

A guardian making expenditures for his infant 
ward without a court order takes the risk of hav¬ 
ing his accounts disallowed on the ground that the 
expenditures were unnecessary,and it has been 
said that even in the case of income a guardian 
should obtain a court order before expending his 
ward's estate for the latter's support and educa- 


(7) Prior to enactment of the stat- i 
utory provisions a court of equity 
would not permit encroachment on 
the principal of the ward's estate.— 
Withers v. Hickman, 6 B.Mon. 292. 
28 ax P 1118 note 5 [c] (8). 

Funds or property available to repay 
'advances by guardian under Ken¬ 
tucky practice see Infra subdivi¬ 
sion d (1) of this section note 39. 

3. Ala.—Law v. Bush, 195 So. 885, 
239 Ala. 612. 

Iowa.—Benson v. Benson, 239 N.W. 
79, 213 Iowa 492. 

Me.—Post V. First Auburn Trust Co., 
165 A. 555, 130 Me. 813. 

N.T.—In re Lapldes. 258 N.T.S. 799, 
144 Mlsc. 19. 

S.c. —Sartor v. Fidelity & Deposit 
Co., 168 S.E. 819, 160 S.a 390. 

28 C.X p 1114 note 6. 
flntlre estate dedicated to welfare of 
ward 

Entire estate In case of guardian 
and ward is vested property of ward, 
dedicated for ward’s support and 


maintenance, and principal thereof 
may be used, If necessary.—In re 
Morris. 236 N.T.S. 461, 134 Mlsc. 374. 

4. Iowa.—In re Guardianship of 
Lemley, 269 N.W. 481, 219 Iowa 
766. 

Necessity of authorization by court 
see infra subdivision c (1) of this 
section. 

Poor parents 

Where the parents of an infant 
ward were In needy circumstances, 
their third person guardian properly 
expended the interest from the 
ward’s Investments on their support 
and education under authority of a 
controlling court order.—In re 
Guardianship of Lemley, supra. 
Obligation of parent to support his 
minor child of independent means 
see the C.XS. title Parent and 
Child S 16, also 46 C.X p 1261 note 
65-p 1262 note 61. 

5. N.C.—^Maclin v. Smith, 37 N.C. 
871. 

i 28 ax p 1114 note 7. 
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6. N.T.—Smith V, Blxby, 6 Redf. 
Surr. 196. 

7. Ky.—Lewis v. Nall. 2 Ky.Op. 669. 

8. Ky.—Fidelity Trust Co. v. Rudt- 
loff. 89 S.W. 119, 28 Ky.L. 162. 

28 C.X p 1114 note 9. 

9. Ga—Speer v. Tinsley, 55 Ga 89. 
28 C.X p 1114 note 10. 

la Ga—Speer v. Tinsley, 55 Ga. 
89. 

11. Ga—Speer v. Tinsley, supra— 
Freeman v. Tucker, 20 Ga 6. 

12. Va—Bliss v. Spencer, 99 S.E. 
693, 125 Ya 36. 5 A.L.R. 619. 

13. Mo.—In re Llssner’s Estate. 129 
S.W.2d 1067, 233 Mo.App. 1121. 

Expenditure held Tumeoessary 

Guardian had no right, without 
court order, to disburse ward's funds 
in payment for her support by an 
orphanage, where orphanage did not 
make charge for such support—^Duke 
V. Johnston, 189 S.E. 604, 211 N.C. 
171. 
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tion.i^ However, the view more generally pre¬ 
vailing is that, in the absence of a statute provid¬ 
ing otherwise, an order of court is not necessary to 
authorize expenditures by a guardian which do not 
impair the capital of the ward,^® that emergency 
expenditures may be made without preceding court 
order,and that a guardian may be allowed credit 
in his account for such expenditures made without 
any previous authority from the court,^'^ although 
it is incumbent on him, in order to sustain his claim 
for such credits, to show the purpose and necessity 
of the expenditures.^® Where a guardian has ample 
funds as executor and trustee to educate and main¬ 
tain wards, and is charged under the will to use 
such funds for that purpose, neither he nor his sure¬ 
ties are entitled to credit for any of the guardian¬ 
ship fund expended for such purpose without au¬ 
thority from the probate court.^® Under the prac¬ 
tice prevailing in some jurisdictions, the general 
policy is to leave the propriety or necessity of ex¬ 
penditures from both income and principal of an in¬ 
fant ward’s estate to the discretion of the guardian. 


subject to later affirmance or rejection by the court, 
on settlement of his accounts,®® but in an extraor¬ 
dinary case the court has discretion to make an au¬ 
thorization in advance as to expenditures,®^ and 
may do this even though as a technical matter of 
practice the subject of an allowance for the support 
and education of the infant ward should be pre¬ 
sented by original bill rather than as an incident of 
the guardian’s accounting.®® Where a guardian is 
proceeding under an order of court, his expendi¬ 
tures must comply with the terms of the order.®® 

Where parent living. Under statutes providing 
that the court shall determine whether or not the 
guardian shall bear the expense of maintaining and 
educating an infant ward if the ward has a parent 
living, a precedent order of court is essential to 
authorize a guardian’s expenditure of funds for 
such an infant ward’s maintenance and education.®^ 

(2) Expenditure of Principal 

On application of a guardian the court may authorize 
expenditures from the principal of the infant ward’s es- 


T.4. Wash,—^In re King’s Guardian¬ 
ship. 275 P. 82, 151 Wash. 120, 67 
A.L.R. 1397. 

15. Okl.—O’Mealey v. Grum, 100 P. 
2d 265, 266. 186 Okl. 697, citing 
CorpiLB Juris. 

Tex.—Mathis v. Shaw, Clv.App., 77 
S.W.2d 915. 

28 C.J. p 1114 note 14. 

Zn California 

(1) The probate court has no Juris¬ 
diction of a proceeding to compel 
a guardian to advance out of the 
estate of his ward the necessary 
sums for his ward’s support, or to 
refund money advanced by the 
guardian of the person of the ward 
or others.—Swift v. Swift, 40 Cal. 
466. 

(2) Probate court was held with¬ 
out Jurisdiction in guardianship pro¬ 
ceeding to hear and determine guard¬ 
ian’s claim against testamentary 
trust for support and education of 
ward after decree of final distribu¬ 
tion in estate of testator.—^Johnson 
V. Superior Court of California, in 
and for Fresno County, 247 P. 249, 
77 OaLApp. 599. 

16. Tex.—Salyer v. Shropshire, Civ. 
App.. 144 S.W.2d 618. 

-Judgment construed as not req,iilzlng 
order 

A provision of agreed county court 
Judgment that minor children’s per¬ 
sonal guardian should have right to 
apply to court for order requiring 
guardian of their estates to pay sums 
necessary in emergencies, such as 
wards* illness and hospitalization, 
did not require personal guardian to 
make such application before expend¬ 
iture of such sums, so that his fail¬ 


ure to do so did not preclude him 
from suing guardian of wards’ es¬ 
tates for amount of doctor’s bill and 
other expenses incurred and paid by 
personal guardian because of one 
ward's Illness.—Salyer v. Shropshire, 
supra 

17. Mich.—In re Quinney’s Estate, 
283 N.W. 699, 287 Mich. 329. 

N.Y.—In re Walker. 17 N.T.S.2d 918, 
affirmed In re Buckhout (Atwell), 
22 N.T.S.2d 420, 260 App.Dlv. 836. 
Tex.—Mathis v. Shaw, Civ.App., 77 
S.W.2d 91B. 

28 C.J. p 1114 note 15. 

Charges and credits on accounting 
generally see infra §§ 160, 161. 

18. Ill.—Bond V, Lockwood, 33 IlL 

212 . 

Miss.—^Brown v. Mullins, 24 Miss. 
204. 

Mo.—Cross V, Rubey, App., 206 S.W. 
413. 

19. Tex.—Davis v. Whita Civ.App., 
207 S.W. 679. 

2a N.J.—Caruso v. Caruso, 141 A. 
16, 102 N.J.Eq. 393, reversed on 
other grounds 148 A. 882, 106 N.J. 
Eq. 130. 

28 C.J. p 1114 note 18 [g]. 

Both parties protected 

In ordinary cases, leaving neces¬ 
sity of expenditures of ward’s per¬ 
sonal estate to gruardlan’s Judgrment, 
subject to court’s affirmance, protects 
gruardian and ward.—Caruso v. Caru¬ 
so. 189 A. 812, 101 N.J.Eq. 350, re¬ 
versed on other grounds 148 A. 882, 
106 N.J.Eq. 130. 

21. N.J.—Caruso v. Caruso, 141 A. 
16, 102 N.J.Eq. 893, reversed on 
other grounds 148 A. 882, 106 N. 
J.Eq. 180—Caruso v. ^ruso, 139 


A. 812, 101 N.J.Eq. 350, reversed 
on other grounds 148 A. 882, 106 
N.J.Eq. 130. 

Parties 

Corporation contracting to pay 
singer for making phonograph rec¬ 
ords was held nominal and not nec¬ 
essary party to proceeding for al¬ 
lowance out of singer’s daughter’s 
estate for maintenance and educa¬ 
tion.—Caruso v. Caruso, 141 A. 16, 
102 N.J.Eq. 393, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 130. 

Only general statutory or testa¬ 
mentary guardian, not natural guard¬ 
ian, can apply to orphans’ court for 
order directing payment of principal 
of trust fund for support, mainte¬ 
nance, or education of minor, under 
Act Concerning Guardians §§3, 10.— 
In re Lucey’s Estate, 128 A. 677, 98 
N.J.Eq. 314. 

22. N.J.—Caruso v. Caruso, 139 A. 
812, 101 N.J.Eq. 350, reversed on 
other grounds 148 A. 882, 106 N.J. 
Eq. 130. 

23. Pa.—MiUer v. Miller, 32 Berks 
Co. 203. 

24i Miss.—Chapman v. Pentecost. 

137 So. 539, 161 Miss. 600. 

Right to make expenditure general¬ 
ly see supra subdivision b of this 
section. 

Beoovery denied third person 
In a suit on a guardian’s check, 
on which payment had been stopped, 
the court, in denying the payee re¬ 
covery, held that no recovery could 
be had on check given by guardian 
for minor’s tuition without prior 
court order, where ward’s parents 
were living.—Chapman v. Pentecost, 
187 So. 639, 161 Miss. 600. 
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tate where the Income la Insufficient to defray necessary 
expenses; but in the absence of a court order obtained 
previous to the expenditure the guardian uses principal 
at his peril, although under some, but not under other, 
practice in a proper case the court may allow him re¬ 
imbursement for principal expenditures made without 
previous court order. 

Where the income from an infant ward’s estate 
is insufficient for necessary purposes, the proper 
practice is for the guardian to apply to the court 
for leave to use part of the principal,26 and the 
court may approve or authorize26 expenditures by 
the guardian from the principal of the ward when 
the necessities of the ward require them, irrespec¬ 
tive of whether or not there was a preceding court 
order authorizing such expenditure.27 It is a well 
established rule, however, frequently embodied in 
the statute, that a guardian has no absolute right to 
expend any part of his ward’s principal without 
first obtaining an order of court authorizing such 
‘'xpenditure,28 and that it is better practice for 
the guardian to obtain prior authorization for ex¬ 
penditure of principal wherever feasible.29 It is 
usually held, however, that this rule is merely one 
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of caution, so that, while a guardian who makes 
expenditures from principal without first securing 
authority from the court acts at his peril,®® even 
though he acts with perfect good faith,he may 
be allowed credit in his accounts for such expendi¬ 
tures where it is made to appear that they were 
necessary and proper and such as the court would 
have authorized had application been made to it,®® 
and the guardian shows some good reason for mak¬ 
ing the expenditures without first obtaining author¬ 
ity.®® Under some statutes, however, the rule is 
more stringent and the guardian cannot be allowed 
credit for any expenditure of principal made with¬ 
out previous authority from the court.®^ 

d. Allowance to, or Reimbursement of, Ghnard- 
ian 

(1) In general 

(2) Where ward member of guardian’s 

family 

(3) Parent as guardian 


25. N.T.—In re Lapides, 258 N.T.S. 
799, 144 Mlsc. 19. 

26. S.G.—Beckwith v. McAUeter. 162 
S.E. 623, 165 S.C. 1. 

27- Ky.—^Kenton's Trustees v. Allen, 
60 S.W.2d 964, 966, 244 Ky. 877, 
citing Corpns vTurls. 

N.C.—Duffy V. Williams, 45 S.R 648, 
133 N.C. 196. 

28 C.J. p 1114 note 18. 

28. Mich.—In re Qulnney’s Estate, 
288 N.W. 699, 601. 287 Mich. 329, 
citing Corpus Juris. 

S.C.—Gilbert v. Smith, 128 S.B. 840, 
132 S.C. 367. 

28 C.J. p 1115 note 19. 

In Louisiana 

(1) Consent of a family meeting, 
and an order of court based there¬ 
on, is necessary to authorize an ex¬ 
penditure of any part of the ward’s 
principal.—Stewart v. Crump, 69 So. 
903, 131 La. 463—Sims v. Billington, 
24 So. 637, 60 La.Ann. 968—McWil¬ 
liams V. McWilliams, 16 La.Ann. 88 
—Moore v. Nicholls, 5 La. 488. 

(2) A tutor, cotutor, or undertutor 
will ordinarily be denied reimburse¬ 
ment from or a claim against the 
principal of his Infant ward's es¬ 
tate for sums expended on the 
ward’s maintenance and education 
without prior court authorization.— 
Hall V. Courtney, 166 So. 468, 184 
La. 80—^Wlse v. Van Snider, 134 So. 
716, 16 La.App. 418—28 C.J. p 1116 
note 19 [e] (2). 

(3) Where tutor was entitled to 
charge minors an amount commen¬ 
surate with minors’ station in life 
for board, provided such amount had 

89 O.J.S.—7 


not been offset by services rendered 
to tutor by minors, and tutor failed 
to secure authorization from court, 
with concurrence of undertutor, to 
expend an amount in excess of mi¬ 
nors* revenues, amount, if any, which 
tutor could charge minors for board 
could not exceed amount of minors’ 
net yearly Income.—Succession of 
Fontano, 200 So. 142, 196 La. 775. 

(4) Natural tutrix, having failed 
to comply with statute and to obtain 
authority to spend capital or prin¬ 
cipal of children for their support 
and education, was held not entitled 
to credit expenditures therefor 
against children’s claims, and hence 
third person, such as holder of mort¬ 
gage executed by tutrix, dealing with 
property on which children had legal 
mortgage, was apprised of tutrix’ 
lack of authority to spend children’s 
capital or principal and therefore 
could not contend that tutrix should 
be credited with expenditures for 
children’s maintenance and education. 
—Cook V. Myrick, 168 So. 493, 185 
Lfli. 6 9. 

29. -Tenn.—State, for Use of Lile, v. 
Glenn, 131 S.W.2d 473, 23 Tenn. 
App. 299. 

30. Ala.—Stewart v. Lewis, 16 Ala. 
734. 

28 C.J. p 1116 note 20. 

31. Va.—Bliss V. Spencer, 99 S.E. 
693, 125 Va. 36, 6 A.L.R. 619. 

32. Ga.—^Davis v. Sturgis, 121 S.E. 
867, 31 GaApp. 662. 

Ky.—Morris v. Brady, 114 S.W.2d 80, 
272 Ky. 272-r--McCoy v. Ferguson, 
60 S.W.2d 931, 249 Ky. 334, 90 A.L. 
R. 891. 


N.T.—In re Lapides, 258 N.T.S. 799, 
144 Mlsc. 19. 

Pa.—In re Henry’s Estate, 38 Pa. 
Dlst & Co. 700, affirmed 19 A.2d 66, 
341 Pa. 439. 

R.L—^Probate Court of City of Prov¬ 
idence V. Higgins, 191 A. 260, 263, 
68 R.I. 58, citing Oorpns Juris. 
W.Va.—Hyatt v. Hyatt, 130 S.E. 107, 
lOO W.Va. 193. 

28 C.J. p 1115 note 22. 

33. Tenn.—Caldwell v. Huffstutter, 
116 S.W.2d 1017, 173 Tenn. 226. 

28 C.J. p 1116 note 23. 

Justlflcatloii for expenditure shown 

(1) General guardian of minor 
daughter was held justifled, under 
evidence, in expending principal of 
ward’s estate for education at pri¬ 
vate school, warranting approval of 
expenditure notwithstanding previous 
consent was not obtained.—In re 
Lapides, 258 N.T.S. 799, 144 Mlsc. 
19. 

(2) Guardian of one dying during 
Infancy was held entitled to credit 
for amount paid, whether from In¬ 
terest on or principal of ward’s per¬ 
sonal estate, to satisfy physicians’ 
medical and hospital bills Incurred 
during ward’s last Illness, including 
board and room,—^McCoy v. Fergu¬ 
son, 60 S.W.2d 981, 249 Ky. 384. 
90 A.LI.R. 891. 

34. Ark.—Eason v. Hlghley, 28 S.W. 
2d 1048, 181 Ark. 933. 

Tex.—^Mathis v. Shaw, Clv.App., 77 
S.W.2d 915—U. S. FideUty & Guar¬ 
anty Co. V. Inman, Clv.App., 66 S. 
W.2d 339—^Amerlcaji General Ins. 
Co. V. Nance, 60 S.W.2d 280, error 
refused. 

28 C.J. P 1116 note 24. 
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(1) In General 

A guardian under no personal obligation to support 
and educate his Infant ward may, where the circum¬ 
stances of the case are such as Justify It, secure an allow¬ 
ance for expenditures for such purposes. 

It is the practice of the courts, under legal and 
equitable authority, to make reasonable allowances 
to the guardian of an infant for his support, main¬ 
tenance, and education, according to the cost of 
maintaining the infant in circumstances suited to 
his means.35 Where the guardian is under no 
binding obligation to support or educate the infant 

86. N.T.—In re Vanderbilt, 276 N. 

Y.S. 745. 153 Misc. 884. 

36. Ky.—^McCoy v. Fergruaon, 60 S. 

W.2d 931. 249 Ky. 334. 90 A.L.R. 

891. 

Minn.—County of Steams v. Fair Ha¬ 
ven Tp.. 279 N.W. 707, 709, 203 
Minn. 11, citlner Gorpiu Jnzls. 

N.T.—In re Hojacknl, 5 N.Y.S.2d 106. 

168 Mlsc. 16—In re Morris. 235 IST. 

Y.S. 461. 134 Mlsc. 874. 

28 G.J. p 1116 note 28. 

Presentation of iruardlan’s claim for 
support and maintenance see Infra 
§ 103. 

37. N.Y.—In re Taylor. 276 N.T.S. 

934, 153 Mlsc. 673. 

38. N.Y.—^In re Owens' Estate, 231 
N.Y.S. 687, 226 App.Div. 702. 

Duty of guardian, to see to proper 
application, of funds 
A father’s use of funds belonging 
to one Infant for the support of the 
entire family was Improper, and the 
payment of such funds by the guard¬ 
ian to the father without seeing 
that he used them for the infant's 
benefit was an abuse of Infant's 
rights.—^Ray v. Spencer, 162 S.W.2d 
789, 290 Ky. 766. 

38. Mo.—In re Stevens’ Estate. App., 

116 S.W.2d 627. 

N.Y.—In re Walker. 17 N.Y.S.2d 918, 
afllrmed In re Buckhout (Atwell), 

22 N.Y.S.2d 420, 260 App.Div. 835. 

Claim ailowied 

(1) Where the court in appointing 
guardian authorized him to use five 
dollars a week out of ward’s Income 
for maintenance and education, it 
was held that this amount should be 
allowed guardian for the time the 
ward lived with, and was supported 
by, the guardian.—Signor v. Signor, 

204 N.Y.S. 167, 122 Mlsc. 444. 

(2) Curator, making final settle¬ 
ment, was entitled to credit for tui¬ 
tion and board of ward at an educa¬ 
tional institution paid by the curator 
out of ward’s funda—In re Stevens' 

Estate. Mo.App., 116 S.W.2d 527. 

<3) Where specific funds of minor 
were lost In bank failure, but guard¬ 
ian as an individual had adopted the 
minor and had obtained order au¬ 
thorizing expenditure of fifteen dol¬ 
lars a month for maintenance, and 


out of his own resources, he is entitled to credit in 
his accounts for the expense of supporting and ed¬ 
ucating the ward,®® and a guardian of the person 
may secure an allowance from the guardian of the 
infant's property for past or future support and 
education of the infant ward.®*^ The intention of 
the guardian to charge for the care of the ward 
must clearly appear, together with the necessity for 
the expenditure for which credit is claimed,®® and 
the guardian's right to reimbursement in any par¬ 
ticular case will depend on the particular circum¬ 
stances involved.®® Where the guardian permits 

dlse and true facts concerning item 
were not disclosed to probate court 
in any of the settlements.—In re 
Lissner’s Estate, 129 S.W.2d 1067, 
233 Mo.App. 1121. 

Offset of ward’s earnings 

(1) Ward was not, on final ac¬ 
counting of guardian, entitled to off¬ 
set, from charge for board, domestic 
services, furnished in home where 
she stayed, where such services were 
voluntary and not sufficient to fur¬ 
nish basis for an offset.—In re Car¬ 
penter’s Estate, 186 A. 201, 123 Pa. 
Super. 190. 

(2) Orphans' court did not abuse 
discretion by refusing to surcharge 
guardian for earnings of ward from 
September, 1930, to June, 1933 which 
ward paid to persons whom guard¬ 
ian employed to keep her, where 
funds of ward’s estate In hands of 
guardian were exhausted in Septem¬ 
ber, 1931, and earnings were not 
more than sufficient to meet allow¬ 
ance for support of ward allowed to 
guardian by court.—In re Carpenter’s 
Estate, supra. 

Bnroharge 

(1) The failure of minors' guard¬ 
ian to account for contributions made 
by two of minors for support of 
the family did not require that 
guardian be surcharged with amount 
of contributions, where it appeared 
that guardian, who was also acting 
as housekeeper, had received contri¬ 
butions as housekeeper and had used 
entire amount to supply needs of 
family.—In re Henry’s Estate, 19 A. 
2d 66, 341 Pa. 439. 

(2) Evidence held to Justify decree 
requiring guardian rendering final re¬ 
port of guardianship of minor son to 
repay one half of amount paid from 
ward’s estate for support and educa¬ 
tion of ward pursuant to order of 
probate court authorizing such pay¬ 
ment—^In re Heeler’s Estate, 3 N.E. 
2d 318, 286 IlLApp. 604. 

(3) Where guardian credited him¬ 
self with fifty dollars for money ad¬ 
vanced to ward for Christmas ex¬ 
penses in 1937 and 1938, ward tes¬ 
tified that she received only fifteen 
dollars from guardian, ward's estate 
consisted of a one thousand two hun- 


actually gave the minor maintenance i 
to extent sufficient at rate of fifteen 
dollars a month, to exhaust both cor¬ 
pus and interest, guardian was en¬ 
titled to credit for the value of such 
maintenance and would not be held 
liable for the loss of funds.—Law v. 
Bush, 196 So. 886, 239 Ala. 612. 

(4) Where minors' guardian had 
charged herself with mortgage inter¬ 
est collected by her attorney but 
not deposited for minors In estate 
account, and records showed that 
guardian over period of four months 
had received practically nothing from 
estate account, although she was 
maintaining the four minors in a 
common household during that time, 
guardian waa entitled to credit for 
expenditures for benefit of minors 
during that period on theory that ex¬ 
penditures must have been a part 
of mortgage interest received by at¬ 
torney and deposited in and paid out 
through his individual bank account 
—In re Henry’s Estate, 19 A2d 66, 
341 Pa 439. 

Claim disallowed 

(1) A guardian’s claim for an al¬ 
lowance covering maintenance was 
disallowed where it appeared that 
the infant ward could have been 
maintained without expense by other 
relatives of the same degree as the 
guardian, and that the funds of her 
estate were not in fact applied to¬ 
ward her support, but were diverted 
to other purposes, and that the claim 
for maintenance was advanced only 
after it appeared that the purposes 
for which the funds of the estate had 
in fact been spent were illegal.—^In 
re Owens’ Estate, 231 N.Y.S. 587, 225 
App.Div. 702. 

(2) A guardian’s withdrawals from 
infant wards' bank accounts for their 
support and education without au¬ 
thorization by court orders will be 
disallowed on accounting, where no 
effort was made to separate Interest 
from principal.—^In re Jarvis’ Guard¬ 
ianship, 19 N.Y.S.2d 183. 

(3) In proceeding on guardian’s 
final settlement, item of sixteen dol¬ 
lars and eighty cents for bed and 
clothing on ward's entering an aca¬ 
demy was properly rejected, where 
store recovered most of merchan- 
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his ward to remain in the custody of a stranger 
or relative, he is not entitled to credit for any dis¬ 
bursement paid for such support, unless there was 
an agreement or understanding that there would be 
a charge for the child’s maintenance and educa- 
tion.40 A fortiori, where a third person, by agree¬ 
ment with the guardian or otherwise, supports and 
educates the ^^ard without exacting any compen¬ 
sation therefor, the guardian is not entitled to any 
credit for such support and education but, where 
a third person exacts by agreement certain com¬ 
pensation for the support of the ward, and then 
releases to the guardian personally the amount due 
under such contract, the guardian is entitled to 
credit for such amount.42 

The test for determining whether expenditures 
not in excess of the ward’s income will be allowed 
to the guardian in his accounts has been said to be 
whether he acted in good faith and with reasonable 
discretion in making such expenditures,^^ go that, 
if he did so act, the expenditures may be allowed, 
even though, had the amount to be expended been 
principal, the court would have refused to permit 
the expenditures."*^ 

Irregularities and discrepancies in the accounts 
rendered by a guardian may of themselves be suf¬ 
ficient to preclude allowance of a credit claimed for 
support and education,*5 but will not necessarily 
have such effect.^® 

Fund or property available to repay advances by 
guardian. The entire income of the ward cannot 
be applied to repay advances of the guardian, but 
only the surplus above what is needed to provide 
for the current necessities of the ward.^*^ Under 


statutes requiring that the personal estate of i 
ward be used for his expenses to the exclusion ol 
the realty, it has been held, in a contest between 
guardian and the heirs of the ward, that there is 
a presumption that the personal estate was applied 
in accordance with statutory requirements.*8 The 
effect of such a statute is to exempt the realty from 
any liability to reimburse the guardian for ex¬ 
penditures made for the ward.*® 

The expense of maintenance while the ward had 
no means cannot, it has been held, be allowed to the 
guardian against property subsequently inherited by 
the ward.®® 

Where a guardian has assumed a legal obligation 
to maintain the ward, ordinarily he caimot be al¬ 
lowed anything out of the ward’s estate for such 
maintenance;®! but where a guardian who agreed 
to maintain the ward from his personal resources 
later suffered financial reverses, rendering his 
means inadequate, he may then be allowed the rea¬ 
sonable cost of proper maintenance and education 
of the ward from the income of the latter’s es¬ 
tate.®® 

A testamentary guardian acting under a will ex¬ 
pressly forbidding any charge for support cannot 
make any claim therefor.®® 

(2) Where Ward Member of Guardian’s 
Family 

The fact that a guardian takes his Infant ward into 
his own family as a member thereof does not necessarily 
pireclude his securing an allowance for the care and edu¬ 
cation of the ward, but where it appears that the guard¬ 
ian intended to support the ward gratuitously and that 
the claim for reimbursement la a mere afterthought an 


dred dollar Inheritance, her station In 
life did not justify expenditures, and 
advancements were taken from prin¬ 
cipal of fund, gruardfan's accounts 
were surcharged with thirty-flve dol¬ 
lars.—In re Walker, 17 N.Y.S.2d 918, 
affirmed In re Buckhout (Atwell), 
22 N.Y.S.2d 420, 260 App.Dlv. 835. 
Character and amount of expendi¬ 
tures see Infra subdivision e (1) 
of this section. 

40. Pa.—Brown’s Appeal, 5 A. 13, 
112 Pa. 18, reversing 1 Pa.Co. 283. 

28 C.J. p 1116 note 29. 

41. N.Y.—In re Ackerman, 22 N.E. 
662, 116 N.Y. 664. 

Wls.—Taylor v. Hill, 56 N.W. 738, 86 
Wls. 99. 

42. Ind.—^Kinsey v. State, 71 Ind. 32. 

43. N.Y.—In re Lapides, 258 N.Y.S. 
799, 802, 144 Mlsc. 19, citing Oor- 
piu JnilB. 

28 aJ. p 1117 note 36. 


44. Va.—Bliss V. Spencer, 99 S.E. 
593, 125 Va. 36, 5 A.L..R. 619. 

45. N.Y.—In re Jarvis’ Guardian¬ 
ship, 19 N.Y.S.2d 183. 

Tex.—^American General Ins. Co. v. 
Nance, Clv.App., 60 S.W.2d 280, er¬ 
ror refused. 

Withdrawals XLOt actually made as 
reported 

An application for ratification and 
approval of mother’s reports as gen¬ 
eral guardian of her infant children 
must be denied, where her reported 
withdrawals from their bank ac¬ 
counts for their support were not 
actually made during year covered 
by reports, and she had In her per¬ 
sonal account a sum which she 
should have used toward children’s 
support—In re Jairvls’ Guardianship, 
19 N.Y.S.2d 183. 

46. B-I.—^Probate Court of City of 
Providence v. Higgins, 191 A. 260, 
58 R.I. 58. 

Wash.—^In re Demlng’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 
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47. Ky.—Fidelity Trust Co. v. Rudt- 
loft, 89 S.W. 119, 28 Ky.Ii. 162. 

48l Ky.—^McDonald v. Weisiger, 100 
S.W. 832, 30 Ky.Li. 1224. 

42. Ky.—^Fidelity Trust Co. v. Rudt- 
loff. 89 S.W. 119, 28 Ky.I/. 152. 

28 C.J. p 1117 note 40. 

Use of principal under Kentucky 
statutes generally see supra subdi¬ 
vision b of this section note 2. 

6a Ky.—Chapllne v. Moore, 7 T.B. 
Mon. 150. 

61. N.Y.—Matter of Klein. 142 N.Y. 
S. 557, 80 Mlsc. 377, 10 Mills Burr. 
242. 

28 C.J. p 1117 note 33. 

62. Ky.—Morris v. Brady, 114 S.W. 
2d 80. 272 Ky. 272. 

N.Y.—In re Farrell, 206 N.Y.S. 364, 
123 Mlsc. 113. 

S,D.—Ritter v. Riley, 216 N.W. 361, 
51 S.D. 379, 56 A.L.R. 633. 

63. > Wia—Israel v. SUsbee, 16 N.W. 
144, 67 Wls. 222. 
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allowance will be denfed. A guardian adopting his ward 
ordinarily cannot secure credit for the support and 
education of the Infant, but may be allowed such credit 
under special circumstances. 

The general rule is that, where a guardian takes 
his ward into his own household and cares for the 
ward as a member of his own family, he is entitled 
to charge the estate of the ward with, and to re¬ 
ceive credit in his accounts for the reasonable cost 
or expense of, such support,54 unless it appears, ei¬ 
ther by express agreement or by clear implication 
from the circumstances, that there was no intention 
on the part of the guardian to charge for the sup¬ 
port of the ward at the time when it was fur¬ 
nished and that the claim asserted is a mere after¬ 
thought, in which event an allowance to the guard¬ 
ian will be denied.56 It has been held that if the 
claimant for an allowance for support of a minor 
stands in loco parentis to such minor, having reared 
him as a member of his own family, no allowance 
will be made unless it appears affirmatively that 
there was an intention formed at the time to make 
a charge for support, and that it devolves on such 
a guardian or curator to show such intention, al¬ 
though, where the curator’s circumstances subse¬ 
quently so change that it is inequitable to force him 
to support an infant ward with means of his own, he 
may be allowed credit for sums in fact advanced 
for the infant's support^® A guardian who makes 


his ward a member of his family, and receives the 
ward’s labor as such, cannot charge for his board, 
and a removed guardian’s claim for amounts ex¬ 
pended for maintenance of the ward while a mem¬ 
ber of the guardian’s family is an improper offset 
against the guardian’s indebtedness to the ward’s 
estate for funds misapplied.®® The measure of the 
liability of a minor ward’s estate for support fur¬ 
nished by persons standing in loco parentis, where 
such liability exists, is the reasonable value of the 
goods or services furnished to the minor, credited 
by whatever in the way of goods or services of 
value was furnished by the ward.®® 

A guardian who legally adopts his ward ordi¬ 
narily cannot claim credit for maintenance of the 
ward as a member of his family;®® but if the cir¬ 
cumstances of the adoptive parents and guardian 
become such that they cannot perform the duty of 
maintaining their infant ward and foster child, or if 
special expenses are necessarily incurred for the 
benefit of the infant, which the foster parents can¬ 
not pay, then the infant ward should not be made 
to suffer by being deprived of maintenance and spe¬ 
cial benefits, but an allowance should be made to 
cover such items under such circumstances. 

(3) Parent as Guardian 

Parental guardians under an obligation to support 
and educate their infant children and able to do so may 


54i Mich.—^In re Qulnney's Elstate. 
283 N.W. 599, 287 Mich. 829. 

R. L—^Probate Court of City of Provi¬ 
dence V. Hlffglns, 191 A. 260, 58 R. 
L 68. 

S. D.—^Mumford ▼. Rood, 153 N.W. 
921, 36 S.D. 80. 

28 aj. p 1117 note 43. 

Parent as guardian see infra subdi¬ 
vision d (3) of this section, 
XatentioxL to charge for clothing^ suf- 
flolently shown 

A guardian, who acted as a parent 
of his ward, but used her available 
money to buy clothing for her, sup¬ 
plementing it with his own money In 
order to dress her suitably, may re¬ 
cover a reasonable charge therefor, 
where his conduct showed no Inten¬ 
tion not to make such charge.—State 
v. Freeman, 241 S.W, 98. 146 Tenn. 
804. 

Stepparent not In loco parentis 
Stepmother acting as guardian of 
estate of minor child and not legal¬ 
ly liable for support has right to 
charge estate for support and educa¬ 
tion of child, especially If stepmoth¬ 
er's estate is Insufficient to provide 
proper support for both of them and 
it does not appear that stepmother 
stood in loco parentis to the Infant 
ward.—^Probate Court of City of 
Providence v. Higgins, 191 A. 269, 
68 R.L 68. , 


6& Cal.—^In re Giambastlanrs Es¬ 
tate, 87 P.2d 142, 1 Cal.App.2d 639. 
Mo.—In re Stevens’ Rstate, .^p., 116 
S.W.2d 627. 

28 aj. p 1117 note 48. 

Intention not Inferred 
A guardian who has taken a ward 
Into his home and acted as a parent 
without showing an Intention to 
charge for support or filing annual 
statements of account With the coun¬ 
ty court clerk, as required by Thomp¬ 
son's Shannon Code § 4296, by which 
he could disclose that Intention, may 
not charge therefor, the Intention not 
to charge being Inferred.—State v. 
Freeman, 241 S.W. 98, 146 Tenn. 804. 

CKiardlaa of stepdaughter cannot 
charge for duty of maintenance he 
owed child as member of his family. 
In absence of showing that he was 
not financially able to perform such 
duty.—State, for Use of Laklns, v. 
Malllcoat, 76 S.W.2d 1031, 18 Tenn. 
App. 285. 

5& Mo.—^In re Stevens' Estate, App., 
116 S.W.2d 627. 

57. Ind.—Marquess v. La Baw, 82 
Ind. 550—^Doan v. Dow, 85 N,E. 
709, 8 Ind.App. 324. 

sa Tex.—^Amerlcau General Ins. Co. 
v. Nance. Civ.App., 60 S.W.2d 280, 
error refused. 


59. Ky.-—Sumner v. Hall, 116 S.W.2d 
309, 273 Ky. 138. 

Funds used for wife’s support 
Where curator married ward's 
mother and voluntarily put himself 
In loco parentis with respect to the 
ward, but where mother and ward 
left the curator's home because cur¬ 
ator's earnings had been reduced 
from two hundred fifty dollars to 
one hundred dollars per month, the 
curator was not entitled to credit for 
amount thereafter sent to the moth¬ 
er, where the money was sent for the 
support of the mother and the ward 
was earning his own support.—In re 
Stevens' Estate, Mo.App., 116 S.W.2d 
527. 

Period of ward’s alMseiioe 
In proceeding for settlement of ac¬ 
count of guardian of minor ward, 
wherein ward's foster parents filed 
cross petition for amount expended 
In behalf of ward, foster parents 
were not entitled to recover for pe¬ 
riod during which ward was away 
from home for extended visit during 
which he could not have been an ex¬ 
pense to his foster parents.—Sumner 
V. Hall, 116 S.W.2d 309, 273 Ky. 138. 

ea Pa.—Boyle's Estate, 67 Pa.Super. 
381. 

61. N.T.—^In re Farrell, 206 N.T.S. 
364, 128 Mlsc. 113. 
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not secure an allowance from the Infant wards’ estates 
therefor, but an allowance may be granted where there 
Is no obligation, or to the extent that such guardians are 
financially unable to meet the obligation. 

It has been broadly stated that, since there is im¬ 
posed on parents the natural duty to support and 
maintain their children, they may not, as guardians 
for them, be allowed anything out of the ward’s 
estate for such purposes, unless the parent is in 
such needy financial circumstances that he is unable 
to do so,®2 and, broadly speaking, the right of a 
guardian who is a parent of the infant ward, or 
who stands in loco parentis to such ward, to an al¬ 
lowance from the ward’s estate for his support and 
education will turn on the obligation of support, an 
allowance being granted where under the law and 
the facts there is no obligation of support and de¬ 
nied to the extent that the obligation exists. 

Father as guardian. A father, being under the 
legal duty to support his children, even though they 
have independent means, in accordance with prin¬ 
ciples discussed in the CJ.S. title Parent and Child 
§§ 14, IS, also 46 CJ. p 1258 note 6-p 1262 note 61, 
cannot, as their guardian, be allowed anything out 
of their estate for their support,®^ unless he is 
financially unable to support them,®^ in which event 
the allowance should not be of the entire cost of 
support but only of such amount as was necessary 
to be used in view of the father’s inability;®® the 
gain to impecunious parents necessarily profiting 
from the maintenance of a home suited to the means 
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of their more wealthy infant wards must be limited 
to such advantages as are necessarily incident to 
maintenance of the home from the wards’ estate,®® 
and only under the most unusual circumstances 
will the principal of an infant ward’s estate be used 
for his benefit when the father-guardian is living 
with his family and laboring under no physical or 
mental disability.®*^ The father-guardian is under 
a duty to provide his child with support and edu¬ 
cation out of his personal funds unless and until it 
is shown in a proper proceeding that it is necessary 
to dispose of the infant ward’s estate, or some por¬ 
tion thereof, in order to defray such expenses.®® 
It has been considered that an order preceding the 
expenditure is a prerequisite to the allowance to 
the father-guardian of expenditures for the ward’s 
support,®® and the proper procedure is for him to 
secure a court order in advance of an expenditure 
from the ward’s estate,*^® but where the conditions 
are such as would have moved the court to make 
an allowance to the father-guardian it may make 
such allowance after the expenditure even though 
no precedent order was obtained,*^1 and an allow¬ 
ance may be made even though the father-guardian 
has been remiss in his keeping of accounts.^® 

Mother. Where a mother-guardian is not un¬ 
der the legal duty of supporting her children of in¬ 
dependent means, under principles discussed in the 
CJ.S. title Parent and Child § IS, also 46 CJ. p 
1261 note S9“p 1262 note 61, she is entitled, as 
guardian, to a reasonable allowance from the es- 


62. Ky.—^Hammons v. Musselman’a 
Adm’z, 1S9 S.W.2d 423, 424, 282 Ky. 
507, citing Oorpiu Joxlg—Watson 
V. Watson, 209 S.W. 624, 183 Ky. 
616, 3 A.L.R 1676. 

28 C.J. p 1118 note 47. 

**Quardlaii8lilp by nature or for 
Bnxtnre” does not contemplate that 
expenses for support and education 
shall be borne by the estate of the 
Infant ward.—Caruso v. Caruso, 139 
A. 812, 101 N.J.Kq. 350, reversed on 
other grounds 148 A. 882, 106 N.J. 
Eq. 130. 

63. N.Y.—^In re Sacks’ Estate, 274 
N.T.S. 707, 168 Mlsc. 262. 

Utah.—Olsen v. Bank of Ephraim, 
68 P.2d 195, 93 Utah 864, rehearing 
denied 73 P.2d 78, 93 Utah 379. 

28 C.J. p 1118 note 61. 

64. S.C.—Sartor v. Fidelity & De¬ 
posit Co., 168 S.E. 819, 160 S.C. 
390. 

Wash.—In re Demlng’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 

28 CJ. p 1118 note 52. 

Isa. Konlslana, where minors, after 
death of their mother, lived In same 
household with tutor, who was mi¬ 
nors’ father, and minors Inherited 
their mother’s Interest In community 


property, tutor could not charge mi¬ 
nors with both maintenance of house¬ 
hold and board and lodging, hut tu¬ 
tor could charge unemancipated mi¬ 
nors an amount commensurate with 
their station in life for board, pro¬ 
vided such amount had not been off¬ 
set by services rendered to tutor by 
minors.—Succession of Fontano, 200 
So. 142, 196 La. 775. 

65. Utah.—Olsen v. Bank of Eph¬ 
raim, 68 P.2d 195, 93 Utah 364, 
rehearing denied 78 P.2d 78, 93 
Utah 379. 

28 C.J. p 1118 note 53. 

e6k Wash.—In re Hohne’s Guardian¬ 
ship, 288 P. 269, 167 Wash. 62. 
Bzcessiveness of allowanoe 

Allowance to father as guardlsji of 
five hundred dollars to seven hundred 
dollars monthly out of wards’ estate 
for maintenance of home for himself 
and family was held unjustifiable, 
two hundred fifty dollars a month be¬ 
ing ample.—^In re Hohne’s Guardian¬ 
ship. supra. 

67. Wash.—In re Rohne’s Guard¬ 
ianship, supra. 

68. Wash.—Goodwin v. American 
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Surety Co. of New York, 68 P.2d 
619, 190 Wash. 467. 

60. N.C.—^Burke v. Turner, 85 N.G 
600. 

28 C.J. p 1118 note 54. 

7a S.C.—Sartor v. Fidelity & De¬ 
posit Co., 168 S.E. 819, 160 S.C. 390. 

71. S.C.—Sartor v. Fidelity & De¬ 
posit Co., supra. 

28 C.J. p 1118 note 66. 

73. Wash.—In re Demlng’s Guard¬ 
ianship, 73 P.2d 764, 192 Wash. 190. 
Failure to file proper vouchers 
Wards were chargeable with so 
much of their money as was neces¬ 
sarily, providently, and actually ex¬ 
pended for their support, mainte¬ 
nance, and education, even though 
their father, as guardian, was great¬ 
ly at fault and subject to criticism 
for not filing proper vouchers, and 
trial court Improperly set aside order 
approving father’s first account 
showing expenditures for such pur¬ 
poses, except with respect to para¬ 
graph providing that father should 
expend sixty-five dollars per month 
on account of each of two children 
less than five years old.—^In re Dem¬ 
lng’s Guardianship, supra. 
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tat'e of her children for their support, even though 
her expenditures were made without a previous or¬ 
der of court,especially where she is in needy cir¬ 
cumstances,^ 5 although in fixing an allowance for 
past support the court will do no more than in¬ 
demnify the mother-guardian for actual disburse¬ 
ments, and will set up a defense such as limita¬ 
tions even against the wishes of the minor ward 
unless some circumstance is disclosed rendering it 
inequitable to do so.*^® Where, however, the moth¬ 
er-guardian is legally obligated to support her chil¬ 
dren of independent means, as discussed in the C.J. 
S. title Parent and Child § IS, also 46 CJ. p 1261 
note 58, she may not be allowed credit for expendi¬ 
tures from their estates for their support and ed¬ 
ucation during a period when she had means of 
her own which could have been so employed.^*^ 
Where the statute entitles the mother, when left the 
natural guardian of her children, to all the charges 
and expenses which would be authorized in the case 
of other guardians, the mother is entitled to an al¬ 
lowance for the support of the children, although 
they live with her.^® A mother who is guardian 
may, if she chooses, support her minor children out 
of her own means,^® and, if she so elects, it does 
not lie in the mouth of anyone else to complain.®® 
Her administrator cannot claim an allowance where 
there is no evidence that she intended to make a 
charge for her children’s support and mainte¬ 
nance.® ^ 


A mother-guardian entitled to and receiving the 
services of her infant ward may not charge the 
ward’s estate for his support and maintenance where 
his services equal or exceed in value the cost there- 
of.82 

e. Propriety of Expenditures 

(1) In general 

(2) Maintenance prior to appointment 

(3) Maintenance after majority or mar¬ 

riage of ward 

(4) Use of ward’s estate where parents 

living 

(1) In General 

The propriety of expenditures by a guardian for his 
minor ward In respect of their character and amount Is 
addressed In the first Instance to the discretion of the 
guardian, but is subject to judicial review. Necessities 
such as food, lodging, and clothing are ordinarily proper 
items, but Items for other matters may also be approved 
where suitable to the ward's station In life and com¬ 
mensurate with his means. 

The amount and propriety of expenditures for 
an infant ward are addressed in the first instance 
to the discretion of his guardian,®® who may judge 
of the fitness thereof as a parent would with re¬ 
spect to his child,®4 subject to judicial supervi¬ 
sion.®® Such articles as are proper for the infant’s 
condition in life are supplied at the discretion of 
the guardian subject to the supervision of the court 


73. N.J.—Caruso v. Caruso, 141 A. 
16, 102 N.J.Bq. 393, reversed on 
other grounds 148 A. 882, 106 N.J. 
Bq. 130—In re Vleweger, 117 A. 
291, 93 N.J.Bq. 291. 

Wls.—^In re Guardianship of Kues- 
chel, 5 N.W.2d 776, 241 Wis. 178. 

28 aj. p 1118 note 57. 

74. Ky.—^Hughart v. Spratt, 78 Ky. 
313. 

N.T.—Matter of Klunck, 68 N.T.S. 
629, 33 Mlsc. 267—In re Wlnsor, 5 
Dem-Surr. 340. 

28 aJ. p 1118 note 58. 

Szpandltiire of Income without prior 
oonrt order 

Mother-guardian could, without 
court order, expend income in prop¬ 
er sums from funds of ward in her 
hands toward maintenance of ward. 
—GuUlck V. Slaten, 168 S.B. 697, 169 
ac. 244. 

75. N.T.—^In re Jarvis* Guardian¬ 
ship, 19 N.Y.S.2d 183. 

28 C.J. p 1119 note 60. 
aEod.est earnings of mother 

Refusal of ten dollars each per 
month from minors' estate of one 
thousand five hundred forty-seven 
dollars and thirty-six cents each for 
their support, asked by mother earn¬ 
ing fifty dollars per month, was held 


error.—^Kelley v. Kelley, 116 So. 428, 
149 Miss. 254. 

73. N.J.—^In re Vieweger, 117 A. 291, 
93 N.J.Eq. 291. 

77. Iowa.—Ellis v. Soper, 82 N.W. 
1041, 111 Iowa 631. 

N.Y.—^In re Jarvis* Guardianship, 19 
N.Y.S.2d 183. 

Tex.—American General Ins. Co. v. 
Nance, Clv.App., 60 S.W.2d 280, er¬ 
ror refused. 

78. Md.—In re Wllmer, 111 A 118, 
137 Md. 29. 

79. Ala.—^Englehardt v, Yung, 76 
Ala. 634. 

Wis.—^Hutson v. Jenson, 85 N.W. 689, 
110 Wls. 26. 

80. Wls.—^Hutson v. Jenson, supra. 
28 C.J. p 1119 note 63. 

81. Mo.—Guion v. Gulon, 16 Mo. 48, 
67 Am.D. 223. 

88. Ky.—Leake v. Goode, 96 S.W. 
666. 29 Ky.L. 793, followed in 
Leake v. Rhodes, 96 S.W. 666, 29 
Ky.L. 793. 

Bemarxlage of guardlaii 

Where, following the death of the 
father the mother Is -appointed 
guardian of her infant child and be¬ 
comes entitled to his services, she 
has the correlative duty to support 
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such child, and in a case where the 
mother remarried and used the serv¬ 
ices of the child on a farm to an 
amount worth more than the cost 
of his maintenance, and as guardian 
received an estate for such child, 
such money could not properly be 
expended for the support of the in¬ 
fant ward without a showing before 
the court that it was needed for his 
support and an order permitting 
such use, and in the absence of such 
showing and order the ward was en¬ 
titled to recover the amount of his 
estate expended by his mother-guard¬ 
ian for his support.—De Loach v. 
Waters, 188 S.B. 68, 64 Ga.App. 386. 
83. N.J.—^In re Vieweger, 117 A 
291, 93 N.J.Eq. 291. 

Pa—In re Kearney’s Estate, 17 Pa. 
Dist. & Co. 312. 

S.C.—Llde V. Fidelity & Deposit Co. 
of Maryland, 4 S.B.2d 263, 264, 191 
S.C. 297, quoting Ooxpns Juxls. 

28 C.J. p 1119 note 65. 

84 Ga.—^Nicholson v. Spencer, 11 
Ga. 607. 

S.C.—Lide v. Fidelity & Deposit Co. 
of Maryland, 4 S.E.2d 263, 264, 
191 S.C. 297, quoting Coipiu Juxls. 

8B. N.J.—In re Vieweger, 117 A 
291, 93 N.J.Eq. 291. 
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in passing his accounts.®® The expenditures which 
may be allowed are such only as fairly operate to 
the benefit and best interests of the ward,®*^ and 
should be limited to those reasonably necessary.®® 
Food, drink, clothing, medical attention, and a 
suitable place of residence are regarded as and al¬ 
lowed as “necessaries” in the absolute sense of the 
term;®® but the liability of the ward’s estate for 
necessaries is not limited to the absolute require¬ 
ments for sustaining life,®® such as food actually 
consumed and clothing actually worn by the ward,®^ 
and extends to articles ordinarily requisite and suit¬ 
able in view of the means and station in life of the 
ward.®® The fortune of the infant and his station 
of life are to be regarded in determining the amount 
proper for expenditure on his support and educa¬ 
tion,®® and circumstances may justify the mainte¬ 
nance of a home for a mother and her infant chil¬ 
dren, of whom she is guardian, out of the principal 
of the wards’ estate.®^ The governing considera¬ 


§ 62 

tion is that the ward shall, so far as his financial 
situation permits, be brought up in a manner suit¬ 
able for the situation in life which he may be ex¬ 
pected to occupy.®® Expenditures for a minor ward 
should ordinarily be kept within the amount allowed 
by controlling court order.®® 

While an order of court authorizing and empow¬ 
ering the guardian to make expenditures for the 
ward within a fixed amount does not relieve the 
guardian of all responsibility in respect of the pro¬ 
priety and amount of expenditures, it requires con¬ 
vincing testimony to convict a guardian of overbc- 
penditure where he keeps within the prescribed al¬ 
lowance.®*^ 

Particular expenditures. With respect to partic¬ 
ular expenditures or allowances, the question wheth¬ 
er they are proper in character or amount is to be 
determined in accordance with the facts presented, 
having in mind the general rules above stated.®® 


86. Ky.—^Henton'fl Trustees v. Allen, 
50 S.W.2d 964. 966, 244 Ky. 877. 
citing Oorpna Juris. 

S.C.—Llde V. Fidelity & Deposit Co. 
of Maryland. 4 S.R2d 263. 264. 
191 S.C. 297, Quoting Corpus Juris. 
28 C.J. p 1119 note 67. 

87. Iowa.—^Des Moines Say. Bank v. 
Krell, 156 N.W. 868, 176 Iowa 487. 

88. Conn.—^Appeal of Bhrsam. 125 
A. 621, 101 Conn. 849. 

89. N.J.—Caruso v. Caruso, 141 A. 
16, 102 N.J.Eq. 893, reversed on 
other grounds 148 A. 882, 106 N. 
J.Eq. 130. 

90. N.J.—Caruso v. Caruso, supra. 

91. Iowa.—^Des Moines Sav. Bank v. 
Krell, 156 N.W. 868, 176 Iowa 437. 

92. N.J.—Caruso v. Caruso, 141 A. 
16, 102 N.J.Eq. 393, reversed on 
other grounds 148 A. 882, 106 N.J. 
Eq. 130. 

93. La.—Succession of Fontano, 200 
So. 142, 196 L& 775. 

28 C.J. p 1119 note 71. 

94b Iowa.—^Des Moines Sav. Bank v. 

Krell, 166 N.W. 868, 176 Iowa 437. 
28 C.J. p 1119 note 70. 

95. N.T.—Matter of Brown, 141 N.T. 
S. 193, 80 Misc. 4, 10 Mills Surr. 
201 . 

28 C.J. P 1119 note 72. 

96. Conn.—^Appeal of Ehrsam, 125 A. 
621, 101 Conn. 349. 

97. Pa.—In re Carpenter's Estate, 
186 A. 201, 123 Pa.Super. 190. 

98. Cal.—^In re Giambastlanl’s Es¬ 
tate, 87 P.2d 142, 1 Cal.App.2d 639. 

N.M.—^In re Hunter's Guardianship, 
111 P.2d 862, 864, 45 N.M. 118, 
citing Corpus Juris. 

28 C.J. p 1119 note 73. 

Allowance to, or reimbursement of, 


guardian generally see supra sub¬ 
division d (1) of this section. 
Surcharge of guardian see supra sub¬ 
division d (1) of this section note 
89. 

Expenditures approved 

(1) Fines paid by guardian to re¬ 
lease ward from Jail were held “nec¬ 
essaries," for which guardian was en¬ 
titled to credit on accounting after 
ward's death.—^McCoy v. Ferguson, 
60 S.W.2d 931, 249 Ky. 834, 90 A.L.R. 
891. 

(2) Guardian of one dying during 
Infancy was entitled to credits for 
amounts expended In ward's mainte¬ 
nance and support before his mai> 
rlage, including board, clothing, and 
other necessaries, and necessaries 
furnished him or his wife after mar¬ 
riage.—McCoy V. Ferguson, supreu 

(3) A father who was removed as 
guardian of his minor children was 
entitled to allowance of credit of 
forty-five dollars per month on ac¬ 
count of support and maintenance of 
son, who was seventeen years old 
when father was removed, during 
periods when son was at home.—In 
re Demlng’s Guardianship, 78 P.2d 
764, 192 Wash. 190. 

(4) Orphans' court did not abuse 
its discretion by approving expendi¬ 
ture of guardian for ward of five 
hundred slxty-nlne dollars and nine¬ 
ty-nine cents for support for a year 
and six-day period or by authorizing 
expenditure of thlrty-flve dollars per 
month for board and lodging and 
two hundred fifty dollars per year 
for clothing and other necessaries.— 
In re Carpenter's Estate, 186 A. 201, 
123 Pa.Super. 190. 

Expenditures disapproved 

(1) Guardian's expenditures for 
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Clothing, spending money, etc., of 
two thousand three hundred twenty- 
seven dollars and twenty-five cents 
for two minor sons of testator over 
a three-year period, out of four thou¬ 
sand four hundred dollars income re¬ 
ceived from testamentary trust, and 
exclusive of cost of maintaining the 
household, even though partly for 
necessaries, were held excessive and 
extravagant, requiring dlsallowalnce. 
—^Appeal of Ehrsam, 125 A. 621, 101 
Conn. 849. 

(2) Items for Insurance, five hun¬ 
dred dollars for services, and sev¬ 
enteen dollars and fifty cents rent of 
garage belonging to 'testamentary 
trustee from whom the guardian re¬ 
ceived the income from the wards, 
were held properly disallowed.—^Ap¬ 
peal of Ehrsam, supra. 

(8) In a proceeding to remove 
guardian of a neglected child and for 
appointment of others, brought by 
the natural father, where no relief 
was asked by the pleadings, facts 
and circumstances showed that an 
allowance of fifteen dollars per 
month for the child's support was 
error.—State v. Koons, 188 N.W. 970, 
194 Iowa 1. 

(4) Exceptions to guardian’s claim 
of thlrty-flve dollars for expense of 
ward on World Fair trip were prop¬ 
erly sustained, where information 
furnished probate court, which pre¬ 
viously approved expenditure on an¬ 
nul settlement, was Incorrect, and no 
part of that amount was used for 
education, support or maintenance of 
ward within meaning of statute.—In 
re Llssner's Estate, 129 S.W.2d 1067, 
233 Mo.App. 1121. 

Ufe Injraxaaoe premlnnifl 

(1) The payment of Insurance pre¬ 
miums on the- life of the guardian is 
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Even where a particular article is declared a nec¬ 
essary, an infant’s estate is liable only for such 
quantity thereof as is sufficient to supply his 
wants;®® and if the guardian permits the ward to 
live extravagantly he is not entitled to credit ex¬ 
cept for a reasonable amount of the ward’s per¬ 
sonal expenses.^ The guardian will not be allowed 
credit for improper expenditures made at the ward’s 
request.® 

(2) Maintenance Prior to Appointment 

A guardian may or may not be entitled to an al¬ 
lowance fop maintenance of his infant ward furnished 
before his appointment as guardian, In accordance with 
the circumstances of the particular case, such as the 
necessity of the expenditure and Its gratuitous or non- 
gratultous character. 

It has been held that a guardian may be allowed 
credit for the support and education of the ward 
furnished by him prior to his appointment as guard¬ 
ian,® but the right of a guardian to recover for 
support furnished infants prior to his appointment 
as their guardian has also been denied.^ Reim¬ 
bursement may be denied for expenses incurred and 
necessities supplied by the guardian prior to his ap¬ 
pointment where they were intended to be gratui¬ 
tous and were not advanced on the faith and credit 
of the ward’s estate,^ especially where it appears 
that the claim asserted is a mere afterthought, and 
has the effect of absorbing the ward’s entire estate, 
there having been no intention to charge for the 
support at the time when it was furnished.® 

(3) Maintenance after Majority or Marriage 

of Ward 

Only under special circumstances will a guardian be 


allowed for the support of his Infant ward after the latter 
has attained his majority, and In the absence of con¬ 
tract to the contrary allowance will be denied a guardian 
for support furnished a female infant after her marriage, 
since the husband becomes liable for her maintenance. 

Ordinarily a guardian is not entitled to any al¬ 
lowance for the support of a ward after he be¬ 
comes of age,*^ but special circumstances may ren¬ 
der such allowance proper.® 

After the marriage of a female ward her hus¬ 
band, and not the ward’s estate, is liable for her 
maintenance, and, in the absence of a contract to 
the contrary, although she and her husband live 
with her guardian, he will not be allowed credit for 
her board.® 

(4) Use of Ward’s Estate Where Parents 
Living 

A third person guardian should not employ his In¬ 
fant ward's estate for the latter's support and educa¬ 
tion where the Infant has living parents obligated to 
maintain him, although he may do so, and secure credit 
on his accounting for payments to a parent, where there 
Is no enforceable legal obligation of support resting on 
the parent, as In the case of a father or widowed mother 
financially unable to maintain the Infant in proper condi¬ 
tion. The reasonableness of payments may be deter¬ 
mined on the guardian's accounting. 

In a proper case minor wards may be supported 
ffom their own estates even though their parents 
are living, as where the parents lack the means 
to maintain and educate the ward in accordance 
with his station in life,i® and the guardian of an 
infant whose parents have little income may use 
income of the ward’s estate for his education along 
lines for which he shows special aptitude,^! or, if 
the parents lack ability to support the child may. 


not a proper expenditure of a ward's 
funds, and such premiums may not 
be construed as comingr within the 
meaning of the word "support” for 
which purpose statute permits use of 
the ward's Income.—^In re Vander¬ 
bilt's Estate. 228 N.Y.S. 314, 129 
Mlsc. 666. 

(2) Where a guardian used part 
of the principal of his infant ward’s 
estate to purchase an endowment pol¬ 
icy on the life of the ward, payable 
in event of the infant's death be¬ 
fore maturity to the guardian, and 
where in event the infant died be¬ 
fore majority only half the estate 
would have gone to the guardian 
had there been no such policy, the 
other half grolng to another relative 
under the Intestate laws, such use 
of the infant’s money was improper. 
—Rooney v. Wiener, 263 N.Y.S. 222, 
147 Mlsc. 48. 

Increase of aUowanoe 

A father who was removed as 
rruardlan of his minor children was 


entitled to have allowance of thirty 
dollars per month for support of two 
younger children, from date of an 
order made when children were less 
than five years old to date of removal 
about nine years later. Increased to 
forty-five dollars per month for each 
child.—^In re Demlng’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 

99. Pa.—Johnson v. Lines, 6 Watts 
& S. 80. 40 Am.D. 542. 

1. Iowa.—In re Hells, 20 N.W. 486, 
64 Iowa 391. 

Mo.—Cross V. Rubey, App., 206 S.W. 
413. 

28 C.J. p 1120 note 76. 

2m Iowa.—In re Tollfaro, 84 N.W. 

936, 87 N.W. 682, 113 Iowa 747. 

3. Minn.—^In re Besondy, 20 N.W. 
366, 82 Minn. 385. 

N.Y.—Hovell V. Noll. 81 N.Y.S. 439. 

-10 Mlsc. 646. 

28 C.J. p 1120 note 78. 

Ky.—Parris v. Bingham, 176 S.W. 
649, 164 Ey. 444. 

28 C.J. p 1120 note 79. 

104 


5. N.T.—In re Walker, 17 N.Y.S.2d 
918, affirmed In re Buckhout (At¬ 
well) 22 N.T.S.2d 420. 260 App.Div. 
836. 

6. Ark.—^Dlffle v. Anderson, 208 S.W. 

428, 137 Ark. 151—Thomas v. 

Thomas, 191 S.W. 227. 128 Ark. 679. 

7. Ky.—Davis v. Richards, 68 S.W. 
477, 22 Ky.L. 690. 

N.C.—McNeill v. Hodges, 83 N.C. 604. 
Wash.—Hill v. Smith. 35 P. 1071, 8 
Wash. 380. 

8. Cal.—In re Boyes, 90 P. 454, 161 
Cal. 143. 

28 C.J. p 1120 note 82. 

9. Ohio.—^Dangleheisen v. Alexander, 
4 Ohio Dec., Reprint. 532, 2 Clev.L. 
Rep. 323. 

Pa.—Bellas' Estate, 6 Kulp 189. 

28 C.J. p 1120 note 85. 

10. Wash.—In re Rohne’s Guardian¬ 
ship, 288 P. 269. 167 Wash. 62. 

11. N.J.—In re Vleweger, 117 A. 291, 
93 N.J.Eq. 291. 
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where necessary, use the corpus as well as the in¬ 
come of the ward’s estate for his maintenance and 
education but, in view of the parental obliga¬ 
tion of support, ordinarily a guardian should not 
use the ward’s estate for support and education of 
the infant where it does not appear that the par¬ 
ents are incapable of maintaining him.^^ 

Payments to father or mother. As a father is le¬ 
gally bound to support his child, even though the 
child may have independent means, under princi¬ 
ples discussed in the C.J.S. title Parent and Child 
§§ 14, 15, also 46 C.J. p 1256 note 88-p 1264 note 95, 
the g^iardian is not entitled to credit for any pay¬ 
ment made for the support of the child to ^e fa¬ 
ther, when the latter is able to furnish such sup¬ 
port,but may be entitled to an allowance where it 
appears that the father was financially unable to 
support his infant.i^ Where the mother lacks the 
means of support, or is not legally obligated to 
maintain her infant children of independent for¬ 
tune, under principles discussed in the C.J.S. title 
Parent and Child, § 15, also 46 C.J. p 1261 note 59- 
p 1262 note 61, their guardian may properly pay 
over to the mother out of the ward’s estate sums 
necessary for the infant ward’s maintenance and be 
credited therewith on his accounting.^® While it is 
ordinarily the duty of a mother to nurture and care 
for her children without compensation from their 
estate, circumstances might exist which would make 
it proper for a guardian to pay her for such serv¬ 
ices out of their funds and to make an agreement 
to do so.^^ The reasonableness of such payments 
may be determined on the guardian’s accounting, 
and a finding in his favor will not be disturbed if 
it was warranted by the evidence.^® 

Fraud and collusion. Where an allowance is 
made by the probate court for the support of a 
ward by his parent, it will be presumed to be cor¬ 
rect and will be sustained, unless fraud is shown, 
but it will be set aside where fraud and collusion be- 
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tween the parent and guardian are made to ap- 
pear.19 

f. Fixing Allowance 

The matter of allowances to guardians for support 
and maintenance of Infant wards Is committed to the 
discretion of the court of probate Jurisdiction, which has 
power to fix the amount of allowance and to bind the 
guardian by its orders In respect thereof. 

Allowances to guardians for the support and 
maintenance of their wards are matters exclu¬ 
sively within the jurisdiction of the probate court,^® 
which has power to fix and determine the amount 
to be expended in the maintenance and education of 
the ward,2i and how far, if at all, the principal of 
the ward shall be encroached on.^^ The guardian 
is concluded by the order of allowance ;23 and an 
order directing a g^iardian to pay to a certain per¬ 
son certain amounts at stated intervals for the sup¬ 
port and education of the minor must be complied 
with as long as it remains in force,24 although, if 
for any reason the necessity for such payment ceas¬ 
es, or the amount thereof is too great, it is the duty 
of the guardian to apply for the vacation or modi¬ 
fication of such order.25 

Expenses incurred during the Civil War or pay¬ 
able in Confederate money should be allowable ac¬ 
cording to their real value estimated as near the 
time the purchases were made as possible,^® 

Periodical fixing of expenditures. The duty is 
sometimes imposed on the court of probate j*'uris- 
diction, by statute, at periodic intervals to ascertain 
and, at its discretion, fix the amount to be expend¬ 
ed in the maintenance and education of the ward.27 

§ 63 . - Claims of Third Persons 

While an Infant ward’s estate Is In a proper case 
ultimately liable for necessities properly furnished the 
Infant by third persons, the general rule precludes hold^ 
ing either the guardian or the ward’s estate for support 
and maintenance of an infant furnished without an ex¬ 
press or Implied agreement with his guardian. 


12. Wash.—In re Hohne's Guardian¬ 
ship, 288 P. 269. 157 Wash. 62. 

13. Iowa.—In re Carter, 94 N.W. 
488, 120 Iowa 215, 216. 

Ky.—^Davidson’s Adm'x v. Davidson, 
117 S.W.2d 1044. 274 Ky. 28. 

28 aJ. p 1117 note 82. 

Allowance to parental gruardian see 
supra subdivision d (8) of this sec¬ 
tion. 

14. Fleu—'Puller v. Puller, 2 So. 426, 
28 Pla. 236. 

W.Va.—^Wlndon v. Stewart, 28 S.H. 
776, 43 W.Va. 711. 

15. Ky.—Crooks v. Turpen, 1 B.Mon. 
188. 

28 C.J. p 1121 note 91. 


16. Mass.—^Melanefy v. O’Driscoll, 
41 N.P. 654, 164 Mass. 422. 

28 C.J. p 1121 note 91. 

17- Cal.—In re Boyes, 90 P. 454, 151 
Cal. 143. 

18. Mass.—Melanefy v. O’Driscoll, 
41 N.P. 654, 164 Mass. 422. 

19. Iowa.—^In re Carter, 94 N.W. 
488, 120 Iowa 215. 

2a Ark.—^Nichols v. Shearon, 4 S.W. 

167, 49 Ark. 75. 

28 C.J. p 1121 note 96. 

21. Miss.—^Wiggle v. Owen, 46 Miss. 
691. 

N.T.—Matter of Goodwin, 107 N.T.S. 
784, 122 App.Dlv. 800. 
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Va.—Cunningham v. Cunningham, 4 
Gratt. 48, 45 Va. 43. 

22. Miss.—Wiggle V. Owen, 45 Miss. 
691. 

23. Md.—Spedden v. State, 3 Harr. & 
J. 261. 

24^ Pa,—^Brvien’s Estate, 15 Pa.Dist. 
191. 

25- Pa.—^Ervlen’s Estate, supra. 

26L Ala.—^Phillips V. Towles, 78 Ala. 
406. 

27. Md.—In re Wikner, 111 A. 118, 
187 Md. 29. 

28 C.J. p 1121 note 5. 
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The general rule is that a third person who fur¬ 
nishes support or maintenance to a ward acquires 
no enforceable claim against the guardian or the 
ward’s estate in the guardian’s hands, for payment, 
compensation, or reimbursement, unless there was 
an expressed or implied agreement with the guard¬ 
ian therefor.28 Where the guardian supplies the 
ward with necessaries, neither the ward nor his es¬ 
tate is liable for other necessaries furnished by a 
stranger,29 and no action lies against a guardian for 
necessaries supplied his ward without his consent.^0 
However, an infant ward’s estate is ultimately lia¬ 
ble for necessaries properly furnished the infant,^! 
and where the guardian neglects his duty in re¬ 
spect of maintenance, a third person who, in case of 
the ward’s necessity, furnishes to him what is rea¬ 
sonably necessary, may look to the ward’s estate 
for reimbursement.32 

Where the statute prohibits expenditures from 
the principal of the ward’s estate for his support 
without an order of court authorizing the same, 
under principles discussed supra § 62 c (2), a third 
person who furnishes necessaries to the ward can¬ 
not, in the absence of such an order, thereby ac¬ 
quire any claim against the principal,^® even though, 
as explained infra § 101, the guardian contracted to 
pay him therefor. 

Application for authority to contract indebted-- 
ness. It has been held that before contracting any 
indebtedness for the support of the ward the guard¬ 
ian should apply to the probate court for authority 
to do so;34 but if a claim for support is just and 


reasonable it may be allowed and payment ordered, 
although the obligation was incurred without au¬ 
thority from the court.^® 

§ 64. Services and Earnings 

a. In general 

b. Natural guardian’s right to ward’s 

services and earnings 

c. Appointed guardian’s right to ward’s 

services and earnings 

a. In General 

An infant ward of sirEtable age and ability should be 
afforded such opportunity to earn his own support as 
educational requirements wEfF permit, and on proof of the 
value of services rendered the guardian by the ward the 
latter should be credited therewith as against any claim 
of the former for his warcTs SiUpport and maintenance. 

Where an infant ward is- of an age when his servic¬ 
es may be made valuable to himself, the duty devolves 
on the guardian to see that he is afforded such an 
opportunity, and the ward ia entitled to be allowed 
for the value of services rendered in the house¬ 
hold of his guardian where there is evidence of 
their value and the guardian is claiming an allow¬ 
ance for maintenance of the ward.®^ It is the duty 
of the guardian to keep the ward employed in earn¬ 
ing his own support,^so far as this does not con¬ 
flict with the ward’s acquirement of an education,38 
and, if he neglects this duty, he has no claim against 
the ward for expenditures far his support.3® If, 
however, the ward is physically imable to earn his 
support,^® or cannot do so without encroaching on 


28. Neb.—^In re Davenport’s Estate, 

2 N.W.2d 17. 20, 21, 140 Neb. 769, 
Quoting Corpus JtirlB. 

Tex.—^Bowman v. Bowman, Civ.App., 
96 S.W.2d 667. 669, quoting Corpus 
Jlixls. 

28 CJ. p 1121 note 7. 

obllOxeu against guardian’s 
oonsent 

Maternal relatives, taking children 
to their home and keeping them 
against eruardlan's consent, cannot 
make charge for board against 
guardian.—^Fitzpatrick’s Guardian v. 1 
Baker, 14 S.W.2d 181, 227 Ky. 788. 
89. Tenn.—Nichol v. Steger. 6 Lea 
893, affirming 2 Tenn.Ch. 328—El¬ 
rod V. Myers, 2 Head 33, 76 Am.D. 
749. 

sa Pa—^Provident Trust Co. v. Hof- 
stetter, 28 Del.Co. 58. 

31. Okl.—yCotner v. Lon Jacobs Gro¬ 
cery Co!, 202 P. 997, 84 Okl. 1. 
£duoatlon and 61othtng 

Guardian should pay reasonable 
and necessary expenses of children 
at school, where they were placed 
by maternal relatives, and reasonable 
expenses for clothing bought.—Fitz¬ 


patrick’s Guardian v. Baker, 14 S.W. 
2d 181, 227 Ky. 788. 

Pleading 

When order for past maintenance 
Is made, on application of relative of 
minor ward seeking an allowance 
from guardian of ward’s property, 
application must be accompanied by 
a full schedule of expenditures.—In 
re Kearney’s Estate, 17 Pa.Dist. & 
Co. 312. 

3& Ill.—^Miller v. Llndemann, 206 
IlLApp. 130. 

Pa.—Bredln v. Dwen, 2 Watts 96, 
Presentation and allowance of claims 
of third persons see Infra § 103. 

33. Tex.—Dallas Trust & Sav. Bank 
V. Pitchford, Clv.App., 208 S.W. 
724. 

28 C.J. p 1122 note 11. 

34. Iowa.—In re Carter, 94 N.W. 
488, 120 Iowa 216. 

35. Iowa.—In re Carter, supra— 
Latham v. Myers, 10 N.W. 924, 67 
Iowa 619—^Welch v. Burris, 29 
Iowa 188. 

36. N.T.—In re Walker, 17 N.T.S.2d 
918, affirmed In re Buckhout (At¬ 


well). 22 NLT.ff.Zd 420, 260 App. 
Div. 835. 

Failure to prove value 
In absence of proof of value of 
services rendered the guardian by his 
ward, no such allowance can be 
made.—In re Walker, supra. 
PresumptlOB as to voluntary char¬ 
acter of sexvloes 

The relationship between guard¬ 
ian and ward, which is so remote 
that accountant Is unable to define 
It, does not raise the presumption 
that the services for which compen¬ 
sation was claimed were voluntary.— 
In re Quinn’s Estate, 16 Phlla., Pa., 
223, 40 Leg.Int. 120. 

37. Ind.—Brown v. Taryan, 74 Ind. 
305—State v. Clark, 16 Ind. 97. 

N.T.—Clark v. Clark. 8 Paige 162, 35 
Am.D. 676. 

28 C.J. p 1122 note 16. 

38. Ind.—State v. Clark, 16 Ind. 97. 
N.T.—Clark v. Clark, 8 Paige 162, 

35 Am.D. 676. 

39. N.Y.—Clark v. Clark, supra. 

40. Ind.—State v. Clark, 16 Ind. 97. 
Pa.—^Wildoner’s Appeal, 9 A. 272, 6 

Pa.Ca8. 263. 
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the time necessary to acquire an education,the 
guardian is not chargeable with neglect in not mak¬ 
ing him earn his own living.^^ has also been 
held that so long as the ward’s income is sufficient 
for his support the guardian is not personally liable 
for failure to compel the ward to work for his liv- 

ing>3 

Permitting ward to expend earnings, A guard¬ 
ian, who permits his ward to use money earned as 
wages for objects which are legitimate or which 
may conduce to the happiness and welfare of his 
ward, is not responsible for such expenditures.^^ 

b. Natural Guardian’s Right to Ward’s Services 
and Earnings 

The parents or natural guardians of children fulfilling 
their duties toward the Infants are entitled to their 
services and earnings and the mere existence of an 
appointed guardian’s unexerelaed right to custody of his 
ward does not deprive them thereof; but appointment 
of a guardian of the Infant's person on relinquishment 
of control by the parent entitles the guardian to the 
services of the Infant. 

Under principles discussed in the CJ.S. title Par¬ 
ent and Child §§ 28-^39, also in 46 CJ. p 1281 note 
92-p 1294 note 94, ordinarily the father, or after 
his death the mother, as natural guardian, is enti¬ 
tled to the services and earnings of the child dur¬ 
ing minority, so long as parental obligations are ful¬ 
filled, and at common law the natural guardian has 
a right of action for loss of services because of in¬ 
juries wrongfully inflicted on his infant ward;^® 
but it has been held that a mother cannot as natural 
guardian make a valid contract by parol with a third 
person for the services of her daughter until she 
becomes of age.^® The mere unexercised right of 
a guardian to take custody of his infant ward does 
not deprive the parents of such infant of their right 
to the child’s services and earnings, and there is 
no emancipation of the infant unless and until the 
guardian has justifiable cause to interrupt the per¬ 
formance of parental duties and the rendition of 
reciprocal filial services.^*^ However, where the 


§ 64 

father has relinquished parental authority and con¬ 
trol of his child and the court has appointed a 
guardian of the person of the minor, such guardian 
becomes entitled to the services of the ward.^® 

c. Appointed Guardian’s Right to Ward’s Serv¬ 
ices and Earnings 

(1) Services 

(2) Earnings 

(1) Services 

A guardian entitled to charge the ward’s estate foih 
maintenance should, as a rule, credit the ward with the 
value of services rendered to him, the amount to be 
allowed being a matter for Judicial determination In ac¬ 
cordance with the circumstances on settlement of the 
guardian’s account, although the view has also been ex¬ 
pressed that no allowance should be made for services 
because the nurture and Instructions received from a 
guardian more than balance the value of any services 
rendered by the Infant ward. 

Where a guardian is entitled to charge the cost 
of the infant ward’s support and education against 
the ward’s estate, under principles discussed supra 
§ 62, it would be manifestly unjust that he should 
also be entitled to avail himself of the services of 
the ward without cost to himself,^® and it is ac¬ 
cordingly held that a ward is as much entitled to 
compensation for valuable services rendered the 
guardian as for those rendered a stranger.®® The 
rule established by the great weight of authority is 
that the value of the services rendered by the ward 
should be set off against the cost of his maintenance, 
and the allowance to the guardian limited to the 
excess,®^ although there are a few cases in which 
a contrary view has been asserted, on the ground 
that the nurture and general oversight afforded the 
ward by his guardian, as where they are in a fam¬ 
ily together, more than balance the value of the 
ward’s services.® ^ The amount to be allowed de¬ 
pends, of course, on the circumstances;®® if, for 
any reason, the ward has been incapable of ren¬ 
dering any services of value, no allowance for serv¬ 
ices should be made,®^ while, on the other hand, if 


41. Ina.—state v. Clark, 16 Ind. 97. 

42. Ind.—State v. Clark, supra. 
N.T.—Clark v. Clark, 8 Paige 152, 

86 Am.D. 676. 

43. Ky.—Chapeze v. Bowman, 4 Ky. 
L. 624. 

44i Mass.—Shurtlell v. Rile, 4 N.E. 

407, 140 Mass. 218. 

46. N.T.—Ferguson v. Buppert, 1 N. 
T.S.2d 967, 166 Mlsc. 427. 

46. Ala.—^Morris v. Low, 4 Stow. & 
F. 128. 

47. N.H.—^Lessard v. Great Falls 
Woolen Co., 146 A. 782, 88 N.H. 676, 
63 A.L.R. 1142. 


4a Ga.—Robison v. Robison, 116 S. 
E. 19, 29 Ga.App. 521. 

49. Ind.—^Marquess v. La Baw, 82 
Ind. 550. 

28 C.J. p 1122 note 26. 

60. Ark.—^Heilman v. Martin, 2 Ark. 
158. 

Mass.—Shurtleff v. Rile, 4 N.E. 407, 
140 Mass. 213. 

Pa.—Beam’s Appeal, 96 P€U 74— 
Scott's Estate, 9 Pa.Dlst. 416, 24 
Pa.Co. 296. 

6L R.I.—Champlin v. Slocum, 108 A. 

706. 41 R.I. 227. 

28 C.J. P 1122 note 27. 
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Allowing reasonable credit 
Guardian, having accepted minor 
ward’s services, must allow reasona¬ 
ble credit therefor.—^In re Anderson’s 
Guardianship, 225 N.W. 258, 208 Iowa 
191, 64 A.L.R. 687. 

52. Mich.—^Moyer v. Fletcher, 28 N. 

W. 198, 66 Mich. 608. 

Va.—^Armstrong v. Walkup, 12 Gratt 
608, 53 Va. 608. 

28 C.J. p 1122 note 28. 

63. Pa.—^Beam’s Appeal, 06 Fa. 74. 
28 C.J. p 1122 note 29. 

64. Ky.—Willson v. Stephens, 12 
Ky.L. 605. 
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the value of the services is equal to the cost of 
maintenance, the result is to deprive the guardian 
of any allowance for maintenance.The amoimt 
to be allowed is a matter proper for determination 
by the probate court in connection with the settle¬ 
ment of the guardian’s accounts,^® in so far as the 
ward’s claim for services is asserted merely as an 
offset to the guardian’s claim for support but 
an affirmative allowance in favor of the ward for 
an excess of the value of the services rendered over 
the value of the support furnished cannot be made 
on settlement of the guardianship account.^8 

(2) Earnings 

A guardian other than a natural guardian Is not en¬ 
titled to earnings of his Infant ward secured from third 
persons. 

A guardian, other than a natural guardian, is not 
entitled to the earnings of the ward accruing for 
services performed for a third person.59 

§ 65. Liability for Torts of Ward 

Ordinarily a guardian is not responsible for the torts 
of his minor ward, but liability may be imposed under 
statute. 

A guardian is not liable for the torts of his 


ward,®® except as such liability may be imposed by 
statute.®^ 

§ 66. Liability for Torts against Ward 

A guardian Is liable for torts committed by himself 
against the person of his ward. 

A guardian is responsible for torts committed by 
himself against the ward’s person.®^ 

§ 67. Disparagement 

Under early common law the act of a guardian In 
conniving at the intermarriage of his ward with one of 
lesser rank, or In "disparagement'’, was ground for his 
removal but not for damages. 

“Disparagement” was the common-law term used 
to characterize the action of a guardian in consum¬ 
mating a marriage of his ward with one of unequal 
rank or social position and therefore injurious to 
the ward. Mere inequality of fortune never con¬ 
stituted disparagement; what was contemplated was 
some personal or social defect or disqualification, 
such as deformity, lunacy, disease, villenage, alien¬ 
age, or corruption of the blood. Disparagement was 
a ground for the removal of a guardian but not a 
ground for an action for damages against the 
guardian.®® 


IV. CUSTODY AND CABE OP WARD’S ESTATE 


§ 68. Authority to Represent Ward in Re¬ 
spect to his Estate 

A general guardian or a guardian of the estate has 
general authority over his ward’s property, and la en¬ 
titled to represent him In all legal and business transac¬ 


tions. With respect to the ward’s property, the guardian 
Is a trustee or fiduciary. 

A lawfully appointed general guardian or a 
guardian of the estate has general authority over 
the property of his ward and is entitled to repre¬ 
sent him in all legal and business transactions.®^ 


La,—^In re Hewitt, 23 La.Ann. 682. 
Pa,—Simon's Appeal, 8 A. 34, 4 Pa, 
Cas. 673. 

55. Iowa,—In re Anderson's Guard- 
lanslilp, 225 N.W. 258, 208 Iowa 
191, 64 A.L.R. 687. 

28 C.J. p 1122 note 3L 
58. Ala,—Calhoun v. Calhoun, 41 
Ala, 369. 

28 C.J. p 1123 note 32. 

57. R.I.—Champlln v. Slocum, 103 
A. 706. 41 R.L 227. 

53. Ala.—Bass v. Cook, 4 Port 390. 
R.I.—Champlln v. Slocum, 103 A. 706, 
41 R.I. 227. 

28 CJ. p 1123 note 34. 

69. Ala,—Bass v. Cook. 4 Port 890. 
Ark.—^Heilman v. Martin, 2 Ark. 168. 
N.T.—Abom v. Janls, 113 N.T.S. 

309, 62 Mlsc. 95. 

28 C.J. p 1123 note 35. 

ea Ind.—Garrlgus v. Ellis, 95 Ind. 
598. 

6L La,—Qulntano v. Ibos, 128 So. 
186, 14 La.Ann. 73. 


' Liability of stepfather as ootntor 
Stepfather who was cotutor with 
mother, of minor, could be held for 
negligence of minor, under provisions 
of Civ.Code art 2318, Imposing re¬ 
sponsibility on parents for damages 
occasioned by their minor children 
and providing that same responsi¬ 
bility attaches to tutors of minors.— 
Qulntano v. Ibos, supra. 

Strict GoxLStmctloB, 

Statutes providing for tutors' lia¬ 
bility for damages occasioned by mi¬ 
nors under their care, being in dero¬ 
gation of common law, should be 
strictly construed.—^Davis v. Shaw, 
La.App., 142 So. 301. 

62 . Ind.—Brittain v. Cannady, 96 
Ind. 266. 

63. N.C.—Shutt V. Carloss, 86 N.C. 
232. 

28 C.J. p 1123 notes 40-42. 

64. TT.S.—In re Selfridge, D.C.Mass., 
33 F.2d 800. 

Neb.—^In re Davenport's Estate, 2 N. 
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■W.2d 17, 22, 140 Neb. 769, quoting 
Corpus Juris. 

28 C.J. p 1123 note 44. 

Guardian's right to vote stock of mi¬ 
nor see Corporations S 548 e (6). 
Representation of ward by guardian 
in prosecution or defense of action 
see infra S 175. 

Right of action by guardian general¬ 
ly see infra § 170. 

Before appointment as guardian, a 

person has no authority to bind the 
estate of those who subsequently be¬ 
come his wards.—^Huntsman v. Fish, 
30 N.W. 456, 36 Minn. 148. 

Administrator’s relation compared 

(1) A guardian represents his 
ward in same way in which execu¬ 
tor of will represents testator and 
legatees.—In re Hughes’ Will, 5 N.W. 
2d 791, 241 Wis. 267. 

(2) “A curator does not stand in 
the same relation to the estate of 
which he has charge as does an ad¬ 
ministrator."—Jones V. Peterson, 72 
S.W.2d 76, 85, 335 Mo. 242. 
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With respect to the property of the ward, the fact,®® and to know his powers and duties and the 
guardian is a trustee or fiduciary,®® and persons rules by which he is governed.®'^ 
dealing with him are bound to take notice of that 


(3) Guardian as administrator of 
infant’s estate see Executors and Ad¬ 
ministrators § 39. 

Tutor; undortutor 

(1) The rule stated in the text ap¬ 
plies to- tutors.—Parker v. Ohio Oil 
Co., 186 So. 604. 191 La. 896—Rich¬ 
ardson V. Grand Council of the Un¬ 
ion Home Protection Society of Lou¬ 
isiana, 127 So. 74, 12 La.App. 694. 

(2) “None but the tutor can act 
Judicially for the minor.”—Wilson v. 
Lyon Lumber Co., 7 La.App. 169. 

(3) “As the representative of the 
minor, a tutor has no greater right 
[in the proceeds of an Insurance 
policy] than the minor would have 
had.”—Conoway v. Unity Industrial 
Life Ins. Co., La.App.. 199 So. 168, 
170. 

(4) “During marriage, the father 
is clothed with the functions of the 
tutor in respect to the property of 
his child, etc.”—Grantham v. Smith, 
132 So. 805, 807, 18 La.App. 519, re¬ 
hearing denied 134 So. 263, reversed 
on other grrounds Lorance v. Smith, 
138 So. 871, 178 La. 883, which re¬ 
versed Grantham v. Smith, 132 So. 
810. 18 La.App. 619. 

(5) An undertutor has no author¬ 
ity to cause execution to issue on 
a judgment rendered in favor of his 
ward against the tutor, as long as 
the latter remains in office, and what¬ 
ever may be done under such un¬ 
lawfully issued execution is null.— 
Roberson v. Goldsmith, 57 So. 908, 
130 La. 265. 

“A nonresident gu ar dia n of a non^ 
resident infant may be given the 
same authority as a resident guard¬ 
ian by the county court of the coun¬ 
ty in which the land [in which the 
Infant has an Interest] lies. Ey.St. 
§ 2041.”—Greenway’s Guardian ad 
Litem v. Greenway, 91 S.W.2d 663, 
566, 262 Ky. 818. 

Belease 

(DA guardian may release from 
liability the guarantor of a note tak¬ 
en by him, but forming a part of his 
ward’s estate.—^Ditmar v. West, 35 N. 
B. 47, 7 Ind.App. 687. 

(2) Guardian may for valuable 
consideration release guarantors on 
bond and mortgage belongrlng to 
ward; such a release was held sup¬ 
ported by valuable consideration, 
where guarantors waived right to 
pay Indebtedness and take over in¬ 
vestment which was much desired.— 
Poole V. Bradham, 141 S.E. 267, 143 
S.C. 166. 

(3) A guardian who has made a 
loan of the money of a ward, evi¬ 
denced by a promissory note payable 
to himself as guardian,, may on col¬ 


lecting it, release and discharge the 
mortgage securing it without author¬ 
ity from the court.—^Mason v. Evans, 
153 P. 133, 52 Okl. 484—Mason v. 
Ackley. 162 P. 846, 62 Okl. 167. 

(4) Release of ward’s rights with¬ 
out consideration see infra § 73. 
Boad improvement 
A guardian may represent his 
ward's estate in asking for or oppos¬ 
ing a road improvement.—Campbell 
V. Park, 32 Ohio St. 644. 

■*The Veterans’ Administration 
. . . is not entitled to substitute 

its Judgment for that of the guard¬ 
ian and the county court in the man¬ 
agement and control of the estate of 
said wards.”—In re Vaughn's Guard¬ 
ianship. 73 P.2d 411, 413, 181 Okl. 
274. 

66. Ala.—Cox V. Williams, 3 So. 2d 
129, 132, 241 Ala. 427, citing Cor¬ 
pus Juris—^Xenos v. Vafes, 142 So. 
75, 225 Ala. 89. 

Cal.—In re Guardianship of Carlon’s 
Estate. 110 P.2d 488, 43 Cal.App.2d 
204. 

Pla.—American Surety Co. of New 
York V. Hayden, 160 So. 114, 112 
Fla. 17. 

Ind.—^Fidelity & Casualty Co. of New 
York V. State, 184 N.B. 916, 923, 
98 Ind.App. 486, citing Corpus Ju¬ 
ris. 

Iowa.—In re Moore’s Guardianship, 
288 N.W. 880, 227 Iowa 736—In re 
Brubaker's Guardianship, 239 N.W, 
686, 638, 214 Iowa 418, citing Cor¬ 
pus Juris. 

EAn.—State ex rel. Smith v. Board of 
Com’rs of Shawnee County, 294 P. 
916, 921, 182 Ean. 233, quoting 
Corpus Juris. 

Ey.—Robson's Guardian v. Robson, 
281 S.W. 789, 213 Ky. 626. 

Me.—^Appeal of Look. 162 A. 84, 129 
Me. 859. 

Mass.—Dolbeare v. Bowser, 149 N.B. 
626, 264 Mass. 67—Flynn v. Col¬ 
bert, 146 N.B. 784, 261 Mass. 489. 
Mont—^In re Welch’s Estate and 
Guardianship, 45 P.2d 681, 100 

Mont. 47—^Peythbrldge v. First 
State Bank of Livingston, 243 P. 
669, 76 Mont. 173. 

Neb.—^In re Davenport’s Estate, 2 N. 
W.2d 17, 22, 140 Neb. 769, quoting 
Corpus Juris. 

N.H.—^Lessard v. Great Falls Woolen 
Co., 146 A. 782, 83 N.H. 676, 63 A. 
L.R. 1142. 

N.J.—Rednor v. First-Mechanics Nat, 
Bank of Trenton, 24 A.2d 850, 181 
N.J.Bq. 141. 

N.Y.—^In re Staten Island Nat Bank 
& Trust Co.. 282 N.Y.S. 163, 166 
Misc. 330—In re Kamhi, 264 N.Y.S. 
356, 147 Misc. 620. 

N.C.—Adams v. Adams, 193 S.E. 661, 
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212 N.C. 337—Leonard v. York, 163 
S.E. 878, 879, 202 N.C. 704, citing 
Corpus Juris. 

Tex.—Moroney v. Moroney, Com.App., 
286 S.W. 167, reforming, Civ.App.. 
280 S.W. 264. 

28 C.J. p 1123 note 46. 

“Trustee iu the fullest seuse” 

Fla.—^McBride v. McBride, 196 So. 
602, 603, 142 Fla. 663, 128 A.L.R. 
631, citing Corpus Juris. 

N.J.—Stevenson v. Markley, 66 A. 
186, 187, 72 N.J.Bq. 686, affirmed 70 
A. 1102, 73 N.J.Bq. 731. 

Okl.—Williams v. Francis, 166 P. 699, 
700, 66 Okl. 118. 

“Trustee in the broad sense of the 
term” but not “in the strict sense." 
—Richardson v. Passumpsic Sav. 
Bank. 13 A.2d 184, 186, 111 Vt 181. 
Curator 

Mo.—Sllvey v. Brixey, App., 112 S. 
W.2d 76. 

66. Ind.—^Fidelity & Casualty Co. of 
New York v. State, 184 N.E. 916. 
923. 98 Ind.App. 486, citing Corpus 
Juris. 

67. Neb.—In re Davenport’s Estate, 
2 N.W.2d 17, 22. 140 Neb. 769, quot¬ 
ing Corpus Juris. 

28 C.J. p 1123 note 46. 

“Since a guardian is in effect a 
special agent of the law to manage 
the estate of a person non sui Juris, 
it is incumbent upon all persons 
dealing with him to examine his au¬ 
thority.”—Georgia Railroad Bank & 
Trust Co. V. Liberty Nat Bank & 
Trust Co., 177 S.B. 803, 811, 180 Ga. 
4. 

Curator 

(1) “One who deals with a cura¬ 
tor ... as such must ascertain 
the curator's authority for any pro¬ 
posed action, since he not only knows 
that the curator is dealing with the 
funds or property of his ward, but 
is also charged with knowledge that 
a curator’s powers and duties are 
defined and circumscribed by stat¬ 
ute.”—Continental Casualty Co. v. 
Pleltsch, Mo.App.. Ill S.W.2d 956, 
969. 

(2) Person dealing with curator 
must ascertain authority, but au¬ 
thority may be relied on when pro¬ 
bate court has duly authorized cura¬ 
tor to act.—^Phillips v. Phcenlx Trust 
Co., 58 S.W.2d 318, 332 Mo. 327. 
Tutors 

(1) “Those who deal with tutors 
acting in behalf of minora do so at 
their peril.”—Leadman v. First Nat. 
Bank, 3 So.2d 739, 741, 198 La. 466. 

(2) One dealing with a tutor must 
use reasonable diligence and pru¬ 
dence to ascertain whether tutor acts 
within scope of his powers.—^Parker 
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The powers of testamentary guardians are refer¬ 
able to, and dependent on, the statutes authoriz¬ 
ing their appointment and defining their powers.®® 
The powers and duties of such guardians are ordi¬ 
narily the same as those of a guardian not so nom¬ 
inated.®® 

Natural guardian or guardian of person, A nat¬ 
ural guardian*^® or one who has been appointed 
guardian of the person only^i has no general con¬ 
trol over his ward’s estate and no power to rep¬ 
resent him with respect thereto. 

A temporary guardian has been held to function 
as such from the time of filing his oath and bond.*^® 
Under a statute giving such a guardian the powers 
and duties of a permanent guardian, as far as ap¬ 
plicable, his powers and duties may not be limited 
by the order of his appointment.*^® 

A de facto guardian will be held subject to all 
the duties and liabilities of a duly appointed guard- 

Making election for ward. Where the ward has 
an election between alternative rights or remedies, 
the guardian can exercise the necessary election on 
his behalf,*^® although he cannot bind the ward by 
an election which is prejudicial to the ward’s in- I 
terests.7® i 


§ 69. - Carrying on Business for Ward 

In the absence of statutory authorization, a guardian 
has no authority to carry on a business In his ward’s 
name, employing the latter’s capital or credit. 

In the absence of statutory authorization,'^'^ a 
guardian has no right or authority to carry on a 
business in the name of his ward and employ there¬ 
in the latter’s capital or credit,'^® even where he 
simply continues the business of a testator.^® If^ 
without authority, he carries on a business with the 
property and on the credit of his ward, resulting in 
losses and consequent indebtedness to third parties, 
such indebtedness must be regarded as the individu¬ 
al debt of the guardian;®® and if, in the absence 
of express and sufficient authority, he embarks the 
property of his ward in business, he is guilty of a 
breach of his trust, and such unlawful employment 
of the property constitutes a devastavit of the trust 
estate.®! 

It has been held, however, that, where under the 
circumstances it is advantageous for a ward, a 
guardian may cultivate the ward’s farm instead of 
leasing it;®® but, if he does not cultivate the farm 
as a prudent fanner would his own land, he will be 
liable for any depreciation in value resulting from 
his negligence.®® 

Corporation controlled by ward, A guardian has 
no authority to control the affairs of a corpora¬ 
tion of which the estate owns most of the stock.®^ 


V. Ohio on Co., 186 So. 604, 191 La. 
896—Bordelon v. Capers, La.App., 189 
So. 615. 

68. Fla.—McOrifC v. Leonard, 98 So. 
179, 83 Fla. 696. 

Under the riozlda statute, a tes¬ 
tamentary i^ardiau **may have and 
exercise such ’power over the . . . 
property of the child* and Is subject 
’to the same liability as In the case 
of other gruardians.* **—^McQriff v. 
Leonard, supra. 

69. Ind.—^Nation v. Green, 123 N.E. 
168. 188 Ind. 697. 

28 C.J. p 1062 note 68. 

7a Neb.—^In re Davenport's Estate, 
2 N.W.2d 17, 22. 140 Neb. 769, quot¬ 
ing Corpus Juzls. 

28 C.J. p 1123 note 47. 

Bight as to possession and control 
of ward’s property see infra S 74. 
A power of attozney cannot be 
granted on behalf of an Infant by a 
natural gruardian as such.—In re 
Weldberg’s Estate, 16 N.T.S.2d 252, 
172 Misc. 524—^In re Blyszewski’s 
Estate, 260 N.Y.S. 264, 140 Mlsc. 241. 

71. Neb.—In re Davenport's Estate, 

2 N.W.2d 17, 22, 140 Neb. 769, quot¬ 
ing Oozpus Juris. 

28 G.J. p 1128 note 48. 

72, Tex.—^McKinley v. Salter, Civ. 
App., 136 S.W.2d 616, error dis¬ 


missed, Judgment correct, appeal 
dismissed 61 S.Ct. 734, 312 U.S. 
659, 85 L.Ed. 1106. 

73. Tex.—^McKinley v. Salter, su¬ 
pra. 

74. Cal.—^In re Qlambastlanl's Es¬ 
tate, 37 P.2d 142, 1 Cal.App.2d 639. 

Ind.—State ex rel. Symons v. Bast 
Chicago State Bank, 17 N.B.2d 491, 
494, 106 Ind.App. 4, citing Oozpus 
Juris. 

Mich.—In re Cameron, 122 N.W. 664, 
158 Mich. 174. 

75. U.S.—^Maclay v. Equitable L. As- 
sur. Soc., La., 14 S.Ct 678, 162 
U.S. 499, 38 L.Ed. 628. 

28 C.J. p 1126 note 63. 

Aooeptauoe of tezms of wUl 
However, guardian’s construction 
of will was held not binding on ward 
as to election to accept terms of will. 
—^Wooten’s Trustee v. Hardy, 298 S. 
W. 963, 221 Ey. 388. 

7a Ala.—^Mitchell v. Klee, 31 So. 
498, 132 Ala. 120. 

Acts detrimental to ward generally 
see infra § 73. 

77. Xn. Texas, while, under statute, a 
guardian may be authorized by a 
court order to carry on the business 
of an estate, the probate court does 
not have power to create a partner¬ 
ship for minors with their guard- 
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Ian, so as to subject their interests 
to debts created by him.—^Van Allen 
v. Dorough, C.C.A.Tex., 16 F.2d 940,. 
reversing, D.C., In re Van Allen, 14 
F.2d 494. 

7a La—^Hawkins' Succession, 71 So.. 
492, 139 La 228. 

N.Y.—Warren v. Union Bank, 61 N.B. 
1036, 167 N.Y. 269, 68 Am.S.R. 777,. 
43 L.R.A. 266, reversing 61 N.Y.S. 
27, 28 App.Dlv. 7. 

Corpus Juzls cited in a considera¬ 
tion of the power of a court to au¬ 
thorize the committee of a lunatic 
to carry on the ward's business.— 
W. T. Sistrunk & Co. v. Navarra's 
Committee, 106 S.W.2d 1039, 1040. 
268 Ky. 758. 

79. N.Y.—^Warren v. Union Bank, 61 
N.B. 1086, 167 N.Y. 259, 68 Am.S.R. 
777, 43 L.RA. 266, reversing 61 N. 
Y.S. 27, 28 App.Dlv. 7. 

Sa N.Y,—Warren v. Union Bcmk, 
supra 

81. N.Y.—Warren v. Union Bank, 
supra 

83. R.I.—Remington v. Field, 17 A 
661, 16 R.I. 609, 

8a Wis.—Willis V. Fox, 26 Wis. 646.. 

84. Tex.—^Moroney v. Moroney, Com. 
App., 286 S.W. 167, reforming, Civ.. 

■ App., 280 S.W. 254. 
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§ 70. - Compromise or Settlement of 

Claims 

A guardian generally has authority to compromise a 
claim existing In favor of the ward, providing he acts 
in good faith and observes statutory provisions. His 
failure to secure Judicial sanction does not necessarily 
invalidate the settlement, but If it is improper It may 
be disregarded or set aside, or the guardian may become 
liable on his bond. 

In the absence of statutory prohibition, a guard¬ 
ian generally has authority to compromise a claim 
existing in favor of the ward, providing he acts in 


good faith and complies with any statutory provi¬ 
sions but the ward will not be bound by a guard¬ 
ian’s compromise or settlement which is unfair, 
fraudulent, not made in good faith, or not to the 
ward’s best interests,^ 6 nor will the ward be bound 
if the settlement was procured by the fraud of a 

third person.87 

The guardian is commonly required or permitted 
by statute to secure judicial sanction of a com¬ 
promise or settlement of a claim or debt due to the 
ward;®® and a person who attempts to compromise 


85. U.S.—Johnson v. Mississippi 

Power Co.. C.C.A.Mlss., 68 F.2d 546. 
Ark.—^Moss v. Moose, 44 S.W.2d 826, 
184 Ark. 798. 

Gra.—Campbell v. Atlanta Coach Co., 
200 S.E. 203, 58 Ga.App. 824, cit¬ 
ing Corpus Jtixls, and transferred, 
see 196 S.E. 769, 186 Ga. 77—Nix 
V. Monroe, 136 S.E. 806, 86 Ga.App. 
356. 

Iowa.—Salomon v. Newby, 228 N.W, 
661, 210 Iowa 1023, rehearing over¬ 
ruled 232 N.W. 176—Kreamer v. 
Wendel. 214 N.W. 712, 204 Iowa 
20 . 

Ky.—Jarrett v. Louisville & N. R. 

Co., 267 S.W. 17. 201 Ky. 462. 
Miss.—^Unlon Chevrolet Co. v. Ar¬ 
rington, 138 So. 593, 162 Miss. 816 
—Pox V. Fairchild, 98 So. 61, 133 
Miss. 617. 

N.C.—^Long V. Town of Rockingham, 
121 S.B. 461, 467, 187 N.a 199, 
quoting Corpus Juris —Walker v. 
Kelly. 7 N.C. 266. 

Okl.—Harris v. Davis, 88 P.2d 662, 
170 Okl. 35—Carter Oil Co. v. Flem¬ 
ing, 245 P. 833, 835, 117 OkL 39, 
citing Corpus Juris. 

Pa.—In re Mlkaslnovlch, 168 A. 606, 
110 Pa.Super. 252. 

R.L—Rhode Island Hospital Trust 
Co. V. Hodgkin, 137 A. 881, 48 R.I. 
469, rehearing denied 138 A. 184. 
Va.—Garland v. Norfolk Nat. Bank 
of Commerce and Trusts, 168 S.E. 
888, 166 Va. 668. 

W.VcL—Purcell v. Robertson, 8 S.E, 
2d 881, 122 W.Va. 287. 

28 C.J. p 1124 note 60. 

Good faith and reasonable prudence 
Guardian must act in good faith 
and with reasonable prudence, which 
is the Judgment of a reasonable man 
under the circumstances, as deter¬ 
mined by court and not by opinion 
of guardian.—In re Guardianship of 
Sorrells, 117 P.2d 96, 58 Arlz. 25. 

Time for compromise 

Guardian is not restricted as to 
the time in which he may compro¬ 
mise a claim due his ward.—Gunter 
V. Henderson Molpus Co., 115 So. 720, 
149 Miss. 608. 

Ward’s right to test compromise 
Where claim compromised was in¬ 
terest of ward under will, and set¬ 
tlement was extremely beneficial, se¬ 


curing to ward rights to which he 
was not entitled, and although com¬ 
promise was duly approved by court, 
it was held that on attaining his ma¬ 
jority ward would be at liberty to 
test right of guardian to make this 
compromise.—Union & New Haven 
Trust Co. v. Sherwood, 147 A. 562, 
110 Conn. 160. 

segregation of amounts due guard¬ 
ian and ward 

Where guardian and ward both had 
claims due from third person, order 
of court was erroneous which per¬ 
mitted guardian to settle both claims 
by acceptance of sum of money with¬ 
out designating the amount which 
belonged to ward.—^In re Anderson’s 
Guardianship, 7 P.2d 814, 54 Nev. 108. 
Ouardlans with limited powers 

CD Guardian without legal right 
to handle and administer ward’s es¬ 
tate could not bind ward by compro¬ 
mise and settlement—^New York Life 
Ins. Co. V. Gilmore, 149 S.E. 799, 40 
Ga.App. 431, reversed on other 
grounds 157 S.E. 188, 171 Ga. 894, 
conformed to 159 S.R 288, 43 Ga.App. 
442. 

(2) General guardian of the per¬ 
son, who did not give bond, was held 
authorized to compromise ward’s 
claim, as against contention that she 
was not guardian of ward’s proper¬ 
ty.—In re Young's Estate, 289 N.Y.S. 
1052, 160 Misc. 344. 

Ouardlaa not party to aotlou 

Settlement by guardian of suit 
brought in name of minors by their 
next friend was not binding on mi¬ 
nors, where their gruardlan was not 
a party to the action and was with¬ 
out authority to control litigation.— 
Pidcock-Jones Co. v. Watson, 193 So. 
805, 141 Fla. 376. 

Settlement with defaulting adminis¬ 
trator 

Guardian of deceased’s minor chil¬ 
dren was held unauthorized to make 
settlement agreement with adminis¬ 
trator who collected and took money 
which belonged to estate.—^In re Don- 
lon’s Estate, 218 N.W. 781, 203 Iowa 
1045. 

86. Iowa.—^Bennett v. Ryan, 222 N. 

W. 16, 206 Iowa 1268. 

Ky.—Jarrett v. Louisville & N. R. 

1 Co., 267 S.W. 17, 201 Ky. 462. 

Ill 


Miss.—Union Chevrolet Co. v. Ar¬ 
rington, 138 So. 693, 162 Miss. 816. 
N.C.—^Long V. Town of Rockingham, 
121 S.E. 461, 467, 187 N.C. 199, 
quoting Corpus JUris. 

Okl.—^Harjo v. Johnston, 104 P.2d 
986, 187 Okl. 661—Harris v. Davis, 
38 P.2d 662, 170 Okl. 35—Carter 
Oil Co. V. Fleming, 246 P. 833, 835, 
117 Okl. 39, citing Corpus Juris. 

Pa.—In re Mlkaslnovlch, 168 A. 606, 
110 Pa.Super. 262. 

28 C.J. p 1124 note 61. 

Appointment and oompromise on 
same day 

The fact that, on the same day on 
which a proceeding to have natural 
gruardlan appointed guardian of 
ward’s property was begun and con¬ 
cluded, a proceeding was filed to 
compromise a doubtful claim and an 
order entered permitting it, would 
not, without more, authorize finding 
of fraud on part of gruardian.—Camp¬ 
bell V. Atlanta Coach Co., 200 S.E. 
203, 58 Ga.App. 824, transferred, see 
196 S.E. 769, 186 Ga. 77. 

87. lowcu—Bennett v. Ryan, 222 N. 
W. 16, 206 Iowa 1263. 

88. U.S.—Johnson v. Mississippi 
Power Co.. C.C.AMiss., 68 F.2d 
646. 

Arlz.—In re Guardianship of Sorrells, 
117 P.2d 96, 58 Arlz. 25. 

Ky.—Jarrett v. Louisville & N. R. 

Co., 267 S.W. 17, 201 Ky. 462. 
Miss.—^Unlon Chevrolet Co. v. Ar¬ 
rington, 138 So. 693, 162 Miss. 816 
—Gunter v. Hendeii^on Molpus Co., 
115 So. 720, 149 Miss. 603—Fox v. 
Fairchild, 98 So. 61. 138 Miss. 617. 
Okl.—Harris v. Davis, 38 P.2d 662, 
170 Okl. 36—Carter Oil Co. v. Plem- 
‘ ing, 246 P. 833, 836, 117 Okl 39, 
citing Corpus Juris. 

Pa.—In re Schwartz’ Estate. 10 A2d 
386, 337 Pa. 143—In re Mlkasino- 
vlch, 168 A. 506, 110 Pa.Super. 252. 
Tex.—^Browne v. Fidelity & Deposit 
Co. of Maryland, 80 S.W. 698, 98 
Tex. 65, modifying, Clv.App., 76 S. 
W. 944*—Tate v. Moss, Clv.App., 
107 S.W.2d 412. 

28 C.J. p 1124 note 64. 

When all Interested parties are 
represented before proper court, it is 
within Jurisdiction of that court to 
enter Judgment adopting a compro- 
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a claim due to the ward by entering into a settle¬ 
ment with the guardian is held to be on notice that 
the action of the guardian is subject to review and 
affirmance or disaffirmance by the court.ss This 
acts as a protection both to the guardian and to the 
ward,®0 and also enables a binding contract to be 
made with third parties for the benefit of the 
ward.si The proceeding whereby the court deter¬ 
mines whether the compromise should or should not 
be sanctioned must be real, and not perfunctory or 


merely formal.^^ Usually, a settlement by a guard¬ 
ian which has been approved by the proper court 
is binding, on all the parties until set aside.®® The 
fact that a compromise or settlement has not re¬ 
ceived judicial sanction does not necessarily ren¬ 
der it invalid,but if it is improper, as where it is 
not to the best interests of the ward, it may be dis¬ 
regarded,® ^ or direct proceedings maintained to have 
it set aside,®® or it may result in the guardian’s be- 


mise agrreement which Is fair, Just, 
and equitable.—Beynolds v, Reyn¬ 
olds, 182 S.B. 341, 208 N.C. 678. 

Notice to wards of guardian’s pe¬ 
tition to court for approval of com¬ 
promise Is not required, nor is it nec¬ 
essary that guardian ad litem be ap¬ 
pointed In their behalf.—^Kreamer v. 
Wendel, 214 N.W. 712, 204 Iowa 20. 
ICatters not Invalidating settleniant 

(1) Order approving settlement of 
ward's claim for personal Injuries 
is not defective because It does not 
recite that settlement was to best 
interests of ward.—Ombrello v. Du¬ 
luth. S. S. & A. Ry. Co.. 233 N.W. 
357. 252 Mich. 396. 

(2) Settlement by guardian of 
ward’s claim la not rendered Invalid 
by delay In recording approval of 
court, or because all papers in the 
proceeding. Including the settlement, 
were signed by guardian before her 
appointment was actually made.— 
Bennett v. Ryan, 222 N.W. 16, 206 
Iowa 1263. 

(3) Language of statute was held 
sufficiently broad to permit compro- 
nolse whereby property was conveyed 
to ward and she assumed debts to 
which property was subject.—Smith 
V. Angell, 14 R.I. 192. 

to. Georgia gruardlan may compro¬ 
mise "all doubtful or contested 
claims for or against the ward." and 
Judicial approval is not required; 
but a compromise of a doubtful 
“debt" in favor of ward must first 
be sanctioned by the ordinary.— 
Campbell v. Atlanta Coach Co., 200 
S.E. 203, 58 Ga.App. 824, transferred, 
see 196 S.E. 769, 186 Ga. 77. 

89. Miss.—^Unlon Chevrolet Co. v. 

Arrington, 138 So. 693, 162 Miss. 

816. 

Pa.—In re Mlkaslnovich, 168 A. 506, 

110 Pa. Super. 262. 

90, Iowa.—Bennett v. Ryan, 222 N. 

W. 16, 206 Iowa 1263. 

‘‘The ptliLclpal purpose and. effect 
of the . . . [statute] is to afford 
protection to a guardian, committee 
or trustee who obtains the sanction 
and approval of a court of chancery 
respecting a settlement or compro¬ 
mise entered upon by him. When 
approval has thus been obtained the 
fiduciary stands clear; without such 
approval his action remains open for 


challenge."—^Purcell v. Robertson, 8 
S.B.2d 881, 884, 122 W.Va. 287. 
Uhneoessary court approval 

Although It was unnecessary for 
guardian to apply to court for order 
of compromise, granting of such or¬ 
der, whether regular, irregular, or 
void, would not be harmful to ward. 
—Campbell v. Atlanta Coach Co., 200 
S.E. 203, 58 Ga.App. 824, transferred, 
see 196 S.E. 769, 186 Ga 77. 

91. Iowa.—Bennett v. Ryan, 222 N. 

W. 16, 206 Iowa 1263. 

98. Mass.—Forbes v. Allen, 134 N.E. 

244, 240 Mass. 363. 

Miss.—Union Chevrolet Co. v. Ar¬ 
rington. 138 So. 593, 162 Miss. 816. 
28 C.X p 1124 note 54 [d]. 

Failure of court to hear evidence 
is important because it indicates that 
court has not considered propriety 
of settlement, but when a valid or¬ 
der has been entered, Judicially de¬ 
termining that agreement is fair and 
should be approved, that order. In ab¬ 
sence of fraud, settles the matter, 
whether or not court had heard ade¬ 
quate evidence bearing on fairness 
of agreement.—Ombrello v, Duluth, 
S. S. & A Ry. Co., 233 N.W. 367, 262 
Mich. 396. 

93. Mich.—^Petranek v. Minneapolis, 
St. P. & S. S. M. Ry. Co., 216 N.W. 
467. 240 Mich. 665. 

Miss.—^Union Chevrolet Co. v. Ar¬ 
rington, 138 So. 593, 162 Miss. 816. 
W.Va.—^Purcell v. Robertson, 8 S.E. 
2d 881, 122 W.Va. 287. 

“The law of Arizona is that if a 
guardian secures the approval of the 
probate court in advance to a dis¬ 
posal of the ward's funds, [as by a 
compromise] such disposal may not 
be questioned, except for fraud, in a 
settlement of the guardian’s account. 
But if such approval is not secured 
in advance, it is incumbent upon the 
guardian to show affirmatively that 
he acted in good faith and with rea¬ 
sonable prudence.”—In re Guardian¬ 
ship of Sorrells, 117 P.2d 96, 102, 
58 Arlz. 25. 

Xn Rhode Is l a nd , where some of 
probate courts consist of town coun¬ 
cils composed of laymen, decree of 
probate court approving settlement 
by guardian of his ward’s claim is 
not conclusive on supreme court.— 
Rhode Island Hospital Trust Co. v. 
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Hodgkin, 137 A. 381, 48 R.I. 459, re- 
hearing denied 138 A 184. 

Approval by improper court 
Where father of infant who had 
suffered Injury was appointed guard¬ 
ian by probate court and next friend 
by circuit court in which action for 
Injury was pending, a settlement by 
father as general guardian with ap¬ 
proval of probate court Instead of 
circuit court was held void for want 
of Jurisdiction.—Dudex v. Sterling 
Brick Co., 212 N.W. 92. 237 Mich. 
470. 

94, Ariz.—In re Guardianship of 
Sorrells, 117 P.2d 96, 58 Arlz. 25. 

Iowa.—Kreamer v. Wendel, 214 N.W. 
712, 204 Iowa 20. 

Mass.—Forbes v. Allen, 134 N.E. 244, 
240 Mass. 363. 

Invastlgatloii by court 

The orphans’ court has control of 
compromise, settlement, and release 
of any claim of minor, and hence can 
investigate settlement allegedly made 
by minor’s guardian with executrix 
in accepting particular sum as full 
satisfaction of minor’s claim.—In re 
Schwartz’ Estate, 10 A2d 386, 337 
Pa 143. 

In Texas a compromise by gruard- 
ian without consent of court is with¬ 
out authority and void, but person 
making settlement with guardian 
will be given credit for amount paid 
and held liable for balance.—Browne 
V. Fidelity & Deposit Co. of Mary¬ 
land, 80 S.W. 593, 98 Tex. 56, modify¬ 
ing, Civ.App., 76 S.W. 944. 

95. Ark.—Moss v. Moose, 44 S.W.2d 
826, 184 Ark. 798. 

Fla—Pldcock-Jones Co. v. Watson, 
193 So. 306, 141 Fla. 376. 

Miss.—^Union Chevrolet Co. v. Ar¬ 
rington, 138 So. 593, 162 Miss. 816. 
98, Pa—In re Mikasinovlch, 168 A 
506, 110 PaSuper. 252. 

Attorney representlDg ward in 
damage suit had such interest as Jus¬ 
tified petition to orphans’ court to set 
aside release made by guardian for 
ward, releasing defendant in such 
damage suit from liability.—In re 
Mlkaslnovich, supra 

improvident and fraudulent set¬ 
tlement by guardian of his ward’s 
cause of action, although approved 
by court in which action is pending, 
may be vacated and set aside on 
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coming liable on his bond.®^ 

The nature of the claim or debt subject to com¬ 
promise or settlement by a gniardian, as determined 
by decisions in several jurisdictions, is considered 
in the note.®® 

A claim against the ward’s estate may be com¬ 
promised by the guardian in the interest of the 
ward.®® 

Determination by family meeting. In Louisiana, 
the order authorizing a compromise should be pre¬ 
ceded by a determination by a family meeting that 
such compromise should, in the interest of the in¬ 
fant, be made.i 


§ 72 

§ 71. - Confession of Judgment 

A guardian Is held to be without authority to bind his 
ward by a Judgment on consent or by confession. 

A guardian has been held to be without authority 
to bind his ward by a judgment on consent or by 
confession,® particularly when his interest is ad¬ 
verse to that of his ward.® It has been held, how¬ 
ever, that in the absence of fraud such a decree is 
not subject to collateral attack,^ and that after the 
court has approved a partition made by referees 
a guardian is authorized to consent to the judg¬ 
ment as entered thereon.® 

§ 72. - Submission to Arbitration 

Unless he has an Interest adverse to his ward’s, a 
guardian has authority to submit to arbitration ques¬ 
tions respecting his ward’s property. 


QVARBI AN AND WARD 


showing: of facts, although defend¬ 
ant In action Is not affirmatively 
shown to have participated In fraud. 
—Daslch V. La Rue Min. Co., 148 N. 
W. 46. 126 Minn. 194—Plcclano v. 
Duluth, M. & N. R. Co., 112 N.W. 
885. 102 Minn. 21. 

Same court which made order ap¬ 
proving settlement by guardian is 
one In which It should be assailed; 
statute does not contemplate that 
such order may be overturned by 
verdict of a Jury in another pro¬ 
ceeding.—Bennett v. Ryan, 222 N.W. 
16. 206 Iowa 1263. 

Necessary parties 

(1) Guardian.—Campbell v. Atlan¬ 
ta Coach Co., 200 S.E. 203, 68 Ga. 
App. 824. transferred, see 196 S.B. 
769, 186 Ga. 77. 

(2) In proceeding to set aside de¬ 
cree of court approving guardian's 
settlement of ward’s claim against 
railroad company for death of ward's 
father. It was held that, since rail-, 
road was not made party to petition 
to set aside settlement, court was not 
wrong In refusing to act.—^In re 
Heard's Guardianship, 168 So. 686, 
174 Miss. 37. 

97. Arlz.—In re Guardianship of 
Sorrells, 117 P.2d 96, 58 Arlz. 26. 

Ark.—^Moss v. Moose, 44 S.W.2d 826, 
184 Ark. 798. 

Mass.—Forbes v. Allen, 184 N.Bi. 244, 
240 Mass. 363. 

N.C.—^Long V. Town of Rockingham, 
121 S.E. 461, 187 N.a 199. 

Pa.—In re Mlkaslnovlch, 168 A. 606, 
110 Pa.Super. 252. 

98. In Alabama, the phrase *‘clalm 
or debt due.” as used In the statute, 
Is considered as comprehending all 
choses In action. Including all rights 
to personal property not In posses¬ 
sion which may be enforced by ac¬ 
tion, and demands arising out of 
torts as well as out of contracts.— 
Bishop V. Big Sandy Lumber Co., 74 
So. 931, 199 Ala. 463. 

39 O.J.S.--8 


m Coimeotlont a claim for person¬ 
al injuries to the ward may be com¬ 
promised.—Grievance Committee v. 
Ennis, 80 A. 767, 84 Conn. 594. 

Xu Georgrla, where requirements 
are different for guardian compro¬ 
mising a “claim” and one compromis¬ 
ing a “debt,” the word “claim” is 
considered to have a technical mean¬ 
ing and Imply that a right Is In dis¬ 
pute, Including a demand arising out 
of tort, while the distinguishing 
characteristic of the word “debt” is 
that a fixed and specific amount Is 
owing and no future valuation Is re¬ 
quired to settle It—Campbell v. At¬ 
lanta Coach Co., 200 S.E. 203, 68 Ga. 
App. 824, transferred, see 196 S.E. 
769, 186 Ga. 77. 
m Kentucky 

(1) Where guardian must secure 
leave of court to “compound a debt 
or demand,” claim for damages for 
personal Injuries “Is not the kind 
of claim which Is embraced In the 
meaning of the words 'debt or de¬ 
mand' used in the statute.”—Jarrett 

V, Louisville & N. R. Co., 267 S.W. 
17, 19, 201 Ey. 462—Manlon v. Ohio 
Valley R. Co., 86 S.W. 630, 631, 99 
Ky. 604, 18 Ky.L. 852. 

(2) Under statute court has au¬ 
thority to order conveyance of In¬ 
terest of ward In lands in return for 
money consideration.—Skidmore v. 
Cumberland Valley Land Co., 104 S. 

W. 390, 126 Ky. 676, 81 Ky.L. 1002. 

(3) The statute does not confer 
authority to sell real estate of In¬ 
fant in violation of provisions of 
code.—Richey v. Harlan, 186 S.W. 
149, 170 Ky. 461. 

Xn msslBSLppl 

(1) “The language of the statute 
... is broad enough to cover 
claims of every character,” Including 
“claims arising ex delicto as well as 
claims arising ex contractu, includ¬ 
ing claims for damages for a wrong¬ 
ful death arising under chapter 214, 
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Laws of 1914.”—Pox v. Fairchild, 98 
So. 61, 62, 183 Miss. 617. 

(2) “Under the [Mississippi] stat¬ 
ute ... a guardian may be au¬ 
thorized to compromise a claim of 
the ward for wrongful death.”— 
Johnson v. Mississippi Power Co., 
C.C.A.Mlas.. 68 F.2d 645, 648. 

99. N.H.—Slmes v. Ward, 103 A. 810, 
78 N.H. 633. 

28 C.J. p 1124 note 52. 

1. La.—Calloway's Succession, 22 
So. 225, 49 La.Ann. 968. 

28 ax p 1125 note 67—40 CJ. p 1300 
note 61. 

TTnapproved oompromlse not binding 
Tutor cannot compromise for his 
wards without being authorized b^ 
Judge, and where application fo\ 
compromise Is refused by court, an\ 
family meeting deliberates and de 
Clines to recommend It, compromise 
will not be binding on the ward.— 
Gay V. Sabine State Bank & Trust 
Co., 127 So. 14, 13 La.App. 41. 

a. Okl.—^Harjo v. Johnston, 104 P.2d 
986, 187 OkL 661—Lowery v. Rich¬ 
ards, 248 P. 622. 120 OkL 261. 

28 C.J. p 1126 note 84. 

Estoppel of ward by guardian's con¬ 
fession of Judgment see infra 9 99. 
A family meeting, In gjonlsiana, 
may authorize a natural tutrix, in 
the exercise of her discretion, to In¬ 
clude in a mortgage given on the 
wards' Interests to secure a loan, 
a provision for confession of Judg¬ 
ment.—^U. S. V. 524.72 Acres of Land 
In Webster Parish, D.C.La., 38 F 
Supp. 474. 

3. Tex.—^Dial v. Martin, Civ.App.. 
37 S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com.App., 
67 S.W.2d 76, 89 AL.R. 671. 

4. Ill.—Swift V. Tanaway, 88 N.E. 
689, 163 Ill. 197. 

5. CaL—San Fernando Farm Home¬ 
stead Assoc. V. Porter, 58 Cal. 81. 
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Unless he has an interest adverse to that of the 
ward,® a guardian has a general authority to sub¬ 
mit to arbitration questions and controversies re¬ 
specting the property and interests of his ward,^ 
and the award will be valid and binding,® without 
any ratification by the ward after he becomes sui 
juris.® If all matters growing out of a guardian¬ 
ship are submitted to arbitration, an award cancel¬ 
ing a note given to the ward by the guardian indi¬ 
vidually for money received from him is held to be 
within the submission.^® 

I 73 . -Acts Detrimental to Ward 

A guardian has no authority to do acts detrimental 
to the ward, as by waiving, abandoning, or reieasing 
without consideration a right or interest of the ward, 
or by making an admission contrary to the latter’s In¬ 
terest. 

The authority of a guardian does not extend to 
the doing of any act detrimental to the ward.^^ 
He cannot waive, abandon, or release without con¬ 
sideration any right or interest of the ward,i® sur¬ 
render notes belonging to the ward’s estate at a dis¬ 


count before their maturity,^® or postpone!^ or 
release without pa 3 rment^® any security belonging to 
the estate in his hands. A guardian cannot bind 
the ward by an admission contrary to the latter’s 
interest attorn to one claiming a title superior to 
that of the ward;!*^ ratify an unauthorized dispo¬ 
sition of the ward’s property renew and assume 
payment of a note on which the ward is not per¬ 
sonally liable, although it is secured by a lien on his 
land,i® or, as appears infra § 99, create an estoppel 
against the ward by his own acts or omissions. 

§ 74. Possession and Control of Ward’s Prop¬ 
erty 

With exceptions as to guardians of ilmited powers, 
such as guardians by nature, a guardian has the right 
and duty to get Into possession of, and exercise control 
over, his ward’s property, both real and personal; the 
ward has no right to possession or control of his property 
during his minority. 

It is the right and duty of a guardian, in some 
states established by statute, to get into possession 
of, and exercise control over, the property of his 


6. Tex.—Fortune v. Killebrew, 23 S. 
W. 976, 86 Tex. 172. 

28 C.J. p 1125 note 68. 

7. Ind.—^Kelley v. Adams. 22 N.EL 
817, 120 Ind. 340. 

28 G.J. p 1125 note 59. 

8. Miss.—Ooleman v. Turner, 22 
Miss. 118. 

28 C.J. p 1125 note 60. 

Xn West VlEglnla, “upon a petition 
[by a ffuardlan of an infant] pursu¬ 
ant to section 5, cliapter 108, the re¬ 
sult of favorable action thereon 
would submit the suit or controversy 
to arbitration, and the judsrment or 
decree on the award would necessari¬ 
ly determine such suit or controver¬ 
sy.”—Simmons v. Simmons, 100 S.H. 
743, 747, 85 W.Va. 25. 

9. Ga.—Jones v. Bond, 76 Qa. 517. 

28 C.J. p 1125 note 61. 

IQi Ga.—Overby v. Thrasher, 47 Ga. 

10 . 

II. Ark.—^Webster v. Horton, 67 S. 
W.2d 200, 188 Ark. 610. 

III. —In re Riddel’s Estate, 247 IlL 
App. 175. 

Mo.—^Hagan v. Lantry, 89 S.W.2d 522, 
580, 388 Mo. 161, quotlngr Corpus 
Juris—^In re Farmers’ Exchange 
Bank of Gallatin. 37 S.W.2d 936, 
942, 827 Mo. 640, 82 A.L..R. 22, 
citing Corpus Juris. 

Neb.—In re Davenport’s Estate, 2 
N.W.2d 17. 22, 140 Neb. 769, quot¬ 
ing Corpus Juris. 

N.Y.—Jackson v. Sears, 10 Johns. 
435, 

Election prejudicial to ward see su¬ 
pra 5 68. 

Ck)rpuB JtLzls dted in support of 
the holding that a guardian “could 


not by his wrongful act as a direc¬ 
tor authorize or ratify a transac¬ 
tion which was ultra vires the cor¬ 
poration, and thus bind his incom¬ 
petent ward.”—Waters v. Dlsbrow, 
C.C.A.Neb., 70 F.2d 572, 676. 

12. XJ.S.—Jensen v. U. S., D.C.Idaho, 
19 F.Supp. 494—Shambeglan v. U. 
S., D.C.R.I., 14 F.Supp. 93. 

Aria—^Hammons v. National Surety 
Co., 287 P. 292, 36 Arlz. 459. 

La.—Gay v. Sabine State Bank & 
Trust Co., 127 So. 14, 13 LaApp. 
41. 

Mo.—^Hagan v. Lantry, 89 S.W.2d 
522, 530, 338 Mo. 161, quoting Cor¬ 
pus Juris. 

Neb.—Carl v. Wentz, 219 N.W. 390, 
116 Neb. 880. 

N.J.—Rednor v. First-Mechanics Nat. 
Bank of Trenton, 24 A.2d 850, 131 
N.J.Bq. 141. 

OkL—^Harjo v. Johnston, 104 P.2d 
986, 187 OkL 661—^Lowery v. Rich¬ 
ards, 248 P. 622, 120 Okl. 622— 
Title Guaranty & Surety Co. v. 
Foster. 203 P. 231, 84 Okl. 291. 
R.I.—Slepkow v. MeSoley, 172 A, 328, 
54 R.I. 210. 

28 C.J. p 1125 note 73, p 1165 note 90 

lei. 

Release of mortgage 

Where guardian made loan of 
ward’s money and took mortgage as 
security, guardian’s unauthorized re¬ 
lease of mortgage without payment 
would be ineffective as between im¬ 
mediate parties. Including ward and 
sureties on guardian’s bond.—Randell 
V. Fellers, 252 N.W. 787, 218 Iowa 
1005. 


Ity & Deposit Co., Civ.App., 76 S. 
W. 944. 

28 aj. p 1126 note 74. 

14. Mich.—Covey v. Leslie, 107 N.W. 

900. 144 Mich, 165. 

S.C.—^Blair v. Owens, 160 S.B. 612, 
153 S.C. 94. 

16. Tex.—Freiberg v. De Lamar, 27 
S.W. 161, 7 Tex.Clv.App. 263. 

28 C.J. p 1126 note 76. 

16. Ark.—Webster v. Horton, 67 S. 
W.2d 200, 188 Ark. 610. 

Mo.—^Hagan v. Lantry, 89 S.W.2d 
622, 530, 338 Mo. 161, quoting Cor. 
pus Juris. 

Neb.—^In re Davenport’s Estate, 2 N. 
W.2d 17. 22, 140 Neb. 769, quoting 
Corpus Juris. 

28 C.J. p 1126 note 79. 

Guardisu’s attorney is subject to 
same rule.—^Webster v. Horton, 67 
S.W.2d 200, 188 Ark. 610. 

17. N.Y.—Jackson v. Sears, 10 

Johns. 436. 

18. Ala.—Hobbs v. Nashville, C. & 
St L. R. Co.. 26 So. 139, 122 Ala. 
602, 82 Am.S.R. 103. 

Consent to extension of payment be¬ 
yond majority 

Guardian's consent to extension of 
time ot payment of Income from 
trust of which ward was beneficiary 
beyond ward’s majority was held not 
binding on ward and not to work a 
ratification.—In re McIntyre’s Estate, 
289 N.Y.S. 10, 159 Misc. 361, modi¬ 
fied on other grounds 292 N.Y.S. 746, 
249 App.Dlv. 883, affirmed In re Mc¬ 
Intyre’s Will, 11 N.E.2d 776, 276 N. 
Y. 608. 

19. Tex.—Stone v. McGregor, 87 S. 
W. 334, 99 Tex. 61. 


13. Tex.—Brown v. Maryland Fidel- 
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ward,20 regardless of the source of such proper¬ 
ty ,21 and including property to which the ward has 
become entitled since the appointment of the guard¬ 
ian ;22 and his failure to use reasonable diligence 
to acquire such possession is negligence.23 The 
rule applies both to personalty24 and, according to 
the prevailing rule, to realty ;25 but it has been held 
that a guardian has no power or control over the 
real estate of his ward further than concerns the 
rents and profits, 2 ® and under one statute it was 


§ 74 

held that the only power a guardian has over his 
ward’s lands is to lease them on such terms and for 
such length of time as the court shall approve; he 
is not entitled, nor is it made his duty, to take pos¬ 
session of the real estate of his ward.27 A general 
guardian has no right to the possession or manage¬ 
ment of a fund held in trust for his ward.28 

The ward has no right to the possession or con¬ 
trol of his property during his minority.29 

It has been held that the court may in its discre- 


20 . U.S.—^Dunlap v. Jones, D.C.D.C., 
38 F.Supp. 598. 

Ala.—Davis v. State, 185 So. 774, 237 
Ala. 143, denylngr certiorari 185 So. 
771, 28 Ala.App. 348—^Kelly v. Wil¬ 
son. 175 So. 551, 552, 234 Ala. 455, 
citinir Corpns Juris. 

N.T.—In re Kamhl, 264 N.T.S. 866, 
147 Misc. 620. 

Tex.—^American Indemnity Co. v. 

Padgett, Clv.App., 186 S.W.2d 264. 
Vt.—Richardson v. Passumpalc Sav. 

Bank, 13 A.2d 184. Ill Vt. 181. 

28 C.J. p 1126 note 88. 

Adverse possession by guardian 
against ward see Adverse Posses¬ 
sion § 109 d. 

Payment to guardian of bequest to, 
or distributive share of, minor see 
Executors and Administrators 8 
497 d. 

Right of guardian of minor to home¬ 
stead see the C.J.S. title Home¬ 
steads 8 27, also 29 O.J. P 800 note 
94. 

Only a duly appointed and qnaUU 
fled guardian is entitled to posses¬ 
sion and control of a minor's estate. 
N.J.—^Dorsa v. Public Service Co-or¬ 
dinated Transport, 162 A. 863, 9 N. 
J.Misc. 28. 

Tex.—Patillo v. Allison, Clv.App., 51 
S.W.2d 1041. 
legacies to ward 

Wis.—^In re Hewitt's Estate, 215 N. 

W. 673, 194 Wis. 16. 

28 C.J. p 1126 note 89 [a]. 

Sharing control with surety 

If a guardian enters into any ar¬ 
rangement with his surety, with ref¬ 
erence to the trust funds, which sur¬ 
renders or limits his control over 
them, he is guarantor of the funds. 
Irrespective of his motives, and of 
whether his surrender of control was 
cause of loss, and he will be liable 
for any loss. 

Ala.—^Law v. Bush, 195 So. 885, 239 
Ala. 612. 

Ky.—^Foley's Adm’r v. Robertson's 
Guardian, 286 S.W. 861, 215 Ky. 
647. 

imdertutor 

“As a general rule undertutors are 
without authority to receive and con¬ 
trol the assets of the minors. But 
In the cases provided by law, they 
have power to employ counsel to In¬ 
stitute the proceedings necessary to 


deprive the tutor of the tutorship, 
and to protect the property of the 
minors from dilapidation and waste. 
That power necessarily implies the 
further power of stipulating with 
the counsel employed a proper com¬ 
pensation.”—^Monget V. Tessler, 5 La. 
Ann. 165, 166—40 C.J. p 1292 note 64 
[a] (3). 

Custody during litigation 
Where Infant's funds were in cus¬ 
tody of guardian who was under ade¬ 
quate bond, and litigation between 
guardian and another concerning 
right to administer fund was pend¬ 
ing, district court would, In exercise 
of its discretion, order custody of 
fund to remain in guardian during 
pendency of litigation, so as to avoid 
additional expense to infant's estate 
which would be incurred if custody 
of fund were changed.—In re Dun¬ 
lap's Guardianship, D.C.D.C., 36 F. 
Supp. 545. 

21. Wash.—In re Haegele (Daniel), 
272 P. 978, 150 Wash. 355, appeal 
dismissed and certiorari denied 
Jumer v. Smith, 49 S.CL 514, 279 
U.S. 826, 78 L.Bd. 978. 

Where property is set aside as a 
year's support to a widow and minor 
children, and widow dies before chil¬ 
dren have married or reached ma¬ 
jority, her right to control property 
vests in guardian of the minors.— 
Walden v. Walden, 12 S.E.2d 345, 
191 Ga. 182. 

22. S.C.—Crenshaw v. Crenshaw, 25 
S.C.Bq. 14. 

28 C.J. p 1126 note 89. 

23. Miss.—In re Guardianship of 
Home, 173 So. 660, 178 Miss. 714, 

24. Ky.—Smith v. Spicer's Guard¬ 
ian & Committee, 50 S.W.2d 64, 244 
Ky. 68, certiorari granted Spicer v. 
Smith, 53 S.Ct 96, 287 U.S. 690, 77 
L.Ed. 515, affirmed 63 S.Ct. 415, 288 
U.S. 430, 77 L.Ed. 876, 84 A.L.R. 
1525. 

Tex.—^Patillo v. Allison, Clv.App., 61 
S.W.2d 1041. 

28 C.J. p 1126 note 90. 

“In respect to personal estate, 
. . . [a guardian's] powers are 
very extensive.”—Garland v. Norfolk 
Nat. Bank of Commerce and Trusts, 
158 S.E. 888, 889, 166 Va. 663. 
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Power ooextensive with exeoutox's 

“The power of a guardian over 
the personal estate of his ward Is co¬ 
extensive with that of an executor of 
a will.—Post V. First Auburn Trust 
Co., 155 A. 555, 130 Me. 313. 

Temporary gruardiau held to have 
power, at least as far eu 3 concerns 
an administrator claiming a credit 
on accounting, “to direct the dispo¬ 
sition of personal property of her 
minor wards for the preservation of 
their estate.”—Tracy v. Bishop, 10 N. 
E.2d 94. 95, 298 Mass. 182. 

25. Va.—Garland v. Norfolk Nat. 
Bank of Commerce and Trusts, 158 

S. E. 888, 166 Va. 668. 

28 C.J. p 1127 note 91. 

“All property," as used in a stat¬ 
ute providing that the appointment 
of a gruardlan shall extend to all the 
property of the minor, means not 
only personal property, but real es¬ 
tate.—^Kinsley v. Kinsley, 49 N.B. 819, 
821, 160 Ind. 67. 

26. N.T.—Chapman v. Tibbits, 33 N. 

T. 289—Genet v. Tallmadge, 1 
Johns.Ch. 561. 

27. HI.—Muller v. Benner, 69 Ill. 
108. 

28. Cal.—^Halllnan v. Hearst, 66 P. 
17, 133 Cal. 646, 55 L.R.A 216. 

IMConey held ward’s, not trustee’s 
Where Insured designated his 
daughter as beneficiary of life poli¬ 
cy unless daughter should be under 
twenty-one years of age at time of 
payment. In which event money 
should be payable in trust for daugh¬ 
ter to trustee, whose receipt and 
release should constitute full dis¬ 
charge of all liability, insurance mon¬ 
ey was held daughter’s property to 
be administered by daughter's guard¬ 
ian, and not by trustee, and there 
was no ground for trustee's claim 
that trustee was entitled to money 
for herself.—Jones v. Dunlap, App.D. 
C., 128 F.2d 763, affirming. D.C., Dun¬ 
lap V. Jones, 38 F.Supp. 693. 

29. Tex.—^Wall v. State, 110 S.W.2d 
68, 133 Tex.Cr. 272. 

28 C.J. P 1127 note 96. 

Xnsuranoe money cannot be given 
to minors in person, but Is to be paid 
to their guardian for care and pro¬ 
tection.—Glenn v. Worthy, 168 S. 
E. 706, 169 S.a 263. 
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tion require a deposit of the ward’s funds in court, 
if this course seems proper for the infant’s inter¬ 
ests,30 althoug^h there is authority to the contrary 
or a court may refuse to order a special guardian 
to pay over to the general guardian moneys derived 
from a sale of the infant’s land.32 

Guardian by nature or for nurture. While there 
is some authority to a different effect,33 the gen¬ 
eral rule is that a guardian by nature or for nur¬ 
ture has, in the absence of statute, no right to the 
possession or control of the ward’s estate.®^ Stat¬ 
utes conferring rights of this nature are considered 
in the note;35 some of such statutes limit the right 
to property derived from the guardian.36 

A testamentary guardian is ordinarily entitled to 
possession of the property of the ward, both real 
and personal,37 but it has been held otherwise under 
a statute giving such a guardian the same powers 
“over the child” as general guardians have by law.38 


A probate guardian, as such, generally has to do, 
in Maine, only with the ward’s property.33 

A guardian in socage was entitled to the posses¬ 
sion of the ward’s land,^® but wholly for the benefit 
of the ward,4i and was entitled to take the rents 
and profits of the land for the latter’s benefit 
but, when the infant reached the age of fourteen, 
such guardianship ceased so far as to entitle him to 
enter and take the land to himself.^3 a guardian 
in socage did not have control of the ward’s per¬ 
sonal property.^^ 

§ 75. Title to Ward’s Property 

A guardian does not have legal title to the ward's 
estate, title remaining in the ward; and the recent au¬ 
thorities regard the guardian's right in the ward's prop¬ 
erty as not coupled with an Interest. 

While, as appears supra § 68, a guardian is a trus¬ 
tee with respect to the property of his ward, the 
trust is not of such character as to give the guard- 


30. La.—-Wegrmann's Succession, 84 
So. 878. 110 La. 930. 

28 C.J. p 1127 note 96. 

3L Okl.—In re Bolin, 98 P. 934, 22 
Okl. 851. 

28 C.J. p 1127 note 96. 

In Tennessee, tlie oonnty oonzt 
cannot receive from guardian, or un¬ 
dertake distribution of, ward's es¬ 
tate.—In re Woods, 13 S.W.2d 800, 
158 Tenn. 383, 62 A.L.H. 904. 

32. N.X—In re Anderson, 17 N.J.Bq. 
536. 

33. La.—^Dauterlve v. Shaw, 17 So. 
345, 47 La.Ann. 882. 

28 C.J. p 1127 note 2 [b]. [c]. 

34. U.S.—Maryland Casualty Co. v. 
Lawson. C.C.A.F1&, 110 F.2d 269. 

Ala.—Pollard v. Pollard, 92 So. 488, 
207 Ala. 270. 

N.H.—French v. Hoyt, 6 N.H. 370, 26 
Am.D. 464. 

N.J.—Caruso v. Caruso, 139 A. 812, 
101 N.J.EiCl. 350, reversed on other 
grounds 148 A. 882, 106 N.J.Bq. 130 
—^Dorsa v. Public Service Co-ordi¬ 
nated Transport, 152 A. 863, 9 N.J. 
Misc. 23. 

N.Y.—In re Klyszewski’s Estate, 250 
N.Y.S. 264. 140 Mlsc. 241. 

OkL—Seal v. Banes, 35 P.2d 704, 168 
OkL 550. 

Pa.—Daniels v. Metropolitan Life 
Ina Co., 5 A.2d 608, 136 Pa.Super. 
450. 

28 C.J. p 1127 note 2. 

"Guardianship by nature extends 
only to the custody of the person 
of the ward and not to custody of 
his property either personal or real.’’ 
—Fleshman v. Bank of Marllnton, 
114 W.Va. 723, 178 S.1L 776, 776. 
quoting OozpnB Juris. 

"The whoUy uniform tenor of ao- 
thorlty renders any divergence on 
this subject Impossible."—Applica¬ 


tion of Goodchlld. 290 N.Y.S. 683. 701, 
160 Mlsc. 738. 

35. tJlLder Florida statute whereby 
surviving parent becomes sole guard¬ 
ian with right, without special au¬ 
thority or appointment of court, to 
collect personal property accruing 
to benefit of child during Infancy 
where amount thereof does not ex¬ 
ceed five hundred dollars, mother, 
on father’s death, became sole guard¬ 
ian of each of her minor children 
with duty to collect and dispose of 
compensation claims if severally less 
than five hundred dollars but not 
if more than five hundred dollars.— 
Maryland Casualty Co. v. Lawson, 
C.C.APla., 110 P.2d 269. 

In New York 

"There are, of course, natural 
guardians of children, who have 
. . . perhaps In an informal way 
a certain supervision and control 
over small items of personal proper¬ 
ty. Domestic Relations Law, § 81. 
. . • But where an infant acquires 
property It is only a duly appointed 
guardian by will or deed of the par¬ 
ent ... or by a court . . . 
who la legally charged with the con¬ 
trol and management of the proper¬ 
ty. We think that natural guardian¬ 
ship la largely limited to the custody 
of the person of the Infant . . . 
and does not include the right to 
manage large property Interests sud¬ 
denly acquired, either by inherit¬ 
ance or by the operation of a stat¬ 
ute In conferring property rights on 
liini-’*—^Decker v. Pouvallsmlth Cor¬ 
poration, 233 N.Y.S. 407, 409, 225 
App.Dlv. 489, reversed on other 
grounds 168 N.H. 442, 252 N.Y. 1. 

Xn. Tennessee, Thompson’s Shannon 
Code S 4267a, authorizing courts to 
pay over funds of less than one hun¬ 
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dred fifty dollars to natural guard¬ 
ians of minor owners not having reg¬ 
ular or general guardians, does not 
authorize payment of balance in fund 
reduced below that sum by court's 
unlawful orders.—In re Woods, 13 S. 
W.2d 800, 158 Tenn. 383, 62 A.L.R. 
904. 

Other statutes see 28 C.J. p 1128 
note 3. 

3a Iowa.—^Rlngstad v, Hanson, 130 
N.W. 146, 160 Iowa 324. 

28 C.J. p 1128 note 4. 

37- P€L—Sheetz’s Estate, 6 Pa.Dist. 
367. 

28 C.J. p 1128 note 5. 

3a Fla.—Thomas v. Williams, 9 Fla. 
289. 

39. Me.—Shaw v. Small, 126 A. 496, 
124 Me. 36. 

4a N.Y.—Foley v. Mutual L. Ins. 
Co., 34 N.B. 211, 188 N.Y. 333, 
34 Am.S.R. 466, 20 L.R.A. 620. 

28 C.J. p 1069 note 13. 

“Until a testamentary or other 
guardian is appointed, the common- 
law duties of a guardian In socage 
as to real property are preserved 
. . . [Domestic Relations Law] § 
80."—^Decker v. Pouvailsmith Cor¬ 
poration, 233 N.Y.S. 407, 409, 226 App. 
Div. 489, reversed on other grounds 
168 N.B. 442, 262 N.Y. 1. 

41. U.S.—Mauro v. Ritchie, D.C., 16 
F.Cas.No.9,312, 8 Cranch C.C. 147. 

42. N.Y.—Sylvester v. Ralston, 31 
Barb. 286—Beecher v. Crouse, 19 
Wend. 306. 

43. N.Y.—^Byme v. Van Hoesen, 5 
Johns. 66. 

28 C.J. p 1059 note 22. 

44. N.Y.—^Foley v. Mutual L. Ins. 
Co., 84 N.H. 211, 138 N.Y. 833. 34 
Ajn.S.R. 466, 20 L.RAl. 620. 
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ian the legal title to the ward’s estate,^5 but the ti¬ 
tle remains in the ward,and the possession of the 
guardian is deemed to be the possession of the 
ward,^'^ the guardian being merely the custodian or 
manager.^® As to whether the guardian has an in¬ 
terest in the property of his ward the decisions are 
not uniform, some holding that he has a vested in¬ 
terest therein,4 9 while more recent authorities hold 
that his right in the property is a mere naked trust 
not coupled with an interest.®® 

Obligation running to guardian. Where a guard¬ 
ian takes an obligation running to himself as such, 


although it represents property of the ward, the 
legal title to such obligation is in the guardian.®^ 

§ 76. Management of Estate in General 

A guardian Is responsible for the faithful performance 
of the duties of his office, and must give his personal at¬ 
tention to the management of his ward’s estate. He must 
be faithful, vigilant, and competent In such manage¬ 
ment, and, although he la not an insurer, is liable for 
losses resulting from an overt act of mismanagement, or 
from failure to exercise the diligence and prudence ordi¬ 
narily employed by reasonable men. 

A guardianship has been said to involve the man- 


45. III.—In re Sheehan's Estate, 9 
N.E.2d 63, 290 Ill.App. 661. 

Kan.—State ex rel. Smith v. Board 
of Com’rs of Shawnee County, 294 
P. 916, 921, 132 Kan. 233, Quoting 
Oorpus Juris. 

Me.—Appeal of Look, 152 A, 84, 86. 

129 Me. 369. citing Corpus Juris. 
Okl.—Ischomer v. Fryer, 231 P. 298, 

105 Okl. 30. 

Pa.—In re Provident Trust Co. of 
Philadelphia, 29 A.2d 624—In re 
Klein's Estate. 32 Berks Co. 172, 
54 York Leg.Hec. 42. 

■Tex.—^Neblett v. Valentino, 92 S.W. 
2d 432, 434, 127 Tex. 279, afflrm- 
Ing, Clv.App., 66 S.W.2d 876, cit¬ 
ing Corpus Juris—^Barrera v. Gan¬ 
naway, Com.App., 105 S.W.2d 876, 
reversing, Civ.App., 74 S.W.2d 717 
—Massengale v. Barnes, Civ.App., 

106 S.'W’.2d 368, error refused—Tex¬ 
as Utilities Co. v. "West, Civ.App., 
69 S.W.2d 469, error refused—Shaw 
V. Dalston, Civ.App., 18 S.W.2d 215, 
error refused. 

Vt.—^Richardson v. Passumpslc Sav. 

Bank, 13 A.2d 184, 111 Vt. 181. 

Wis.—In re Paulsen's Guardianship, 
282 N.W. 36, 229 Wls. 262. 

28 C.J. p 1128 note 8. 

Title essential to performance of du¬ 
ties 

"The law vests such title In the 
guardian as essential to the proper 
performance of the duties of the 
trust"—Davis v. State, 186 So. 774, 
776, 237 Ala. 143, denying certiorari 
185 So. 771, 28 Ala.App. 848. 

46. U.S.—^Martin v. First Nat Bank, 
D.C.Mlnn., 61 F.2d 840. 

Ala.—Spann v. First Nat. Bank of 
Montgomery, 200 So. 554, 666, 240 
Ala. 539, citing Corpus Juris. 
Conn.—Shlppee v. Commercial Trust 
Co., 161 A. 775, 777, 116 Conn. 326, 
citing Corpus Juris. 

Ill.—In re Sheehan's Estate, 9 N.E. 

2d 63. 290 IlLApp. 661. 

Ind.—Campbell v. Fichter, 81 N.E. 

661, 168 Ind. 646, 11 Ann.Cas. 1089. 
Kan.—State ex reL Smith v. Board 
of Com’rs of Shawnee County, 294 
P. 915, 921, Quoting Corpus Juris. 
Me.—Appeal of Look, 162 A. 84, 86, 
129 Me. 369, citing Corpus Juris. 


Mass.—^Lombard v. Morse, 29 N.E. 

206, 166 Mass. 136, 14 L.R.A. 273. 

Mo.—Jones v. Peterson, 72 S.W.2d 76, 
336 Mo. 242. 

Pa.—^In re Provident Trust Co. of 
Philadelphia, 29 A.2d 624—In re 
Klein’s Estate, 32 Berks Co. 172, 
64 York Leg.Rec. 42. 

S.D.—^Farmers’ State Bank of Witten 
V. YoungQulst 220 N.W. 474, 68 
S.D. 129. 

Tenn.—State ex rel. Robertson v. 
Bank of Bristol, 65 S.W.2d 771, 
772, citing Corpus Juris. 

Tex.—^Neblett v, Valentino, 92 S.W. 
2d 432, 127 Tex 279, affirming. Civ. 
App., 66 S.W.2d 875—Barrera v. 
Gannaway, Com.App., 106 S.W.2d 
876, reversing, Clv.App., 74 S.W.2d 
717. 

Va.—Cottrell v. Reams, 145 S.B. 317, 
161 Va. 773—Shirkey v. Kirby, 66 
S.E. 40. 110 Va. 466, 136 Am.S.R. 
949. 

W.VfiL.—Cummings v. United Fuel 
Gas Co., 182 S.E. 789, 790, 116 W. 
Va. 699, citing Corpus Juris. 

Wis.—^In re Paulsen’s Guardianship, 
282 N.W. 86, 229 Wls. 262. 

28 C.J. P 1128 note 9. 

l^gal aud beneflLolal titles 

(1) "Both the legal and beneficial 
title to personal and real property 
remain in the ward."—Ischomer v. 
Fryer, 231 P. 298. 106 Okl. 30—TlUe 
Guaranty & Surety Co. v. Co wen, 177 
P. 663, 71 OkL 299. 

(2) "Both legal and beneficial tl-1 
ties [to the ward's personal prop¬ 
erty] remain in the ward.”—^Edwards 
V. CardarelU, 14 A.2d 698, 696, 66 R. 
L 236. 

«The peudenoy of 4 guardianship 
proceeding does not divest legal title 
out of the ward, or vest same in the 
guardian."—^Tipton v, Tipton, Tex 
Civ.App., 140 S.W.2d 866, 867, error 
dismissed. Judgment correct. 

‘Where a guardian takes a deed or 
mortgage for his ward, the title is 
regarded as being in the ward, rather 
than in the guardian.”—Wallace v. 
Wallace, 188 S.E. 96, 210 N.C. 656. 

47. Ala.—^United States Fidelity & 
Guaranty Co. v. Montgomery, 146 
So. 628. 


Ark.—^Taylor v. Bankers* Trust Co., 
67 S.W.2d 1059. 

Conn.—Shlppee v. Commercial Trust 
Co., 161 A. 776, 777, 115 Conn. 326, 
citing Corpus Juris. 

Kan.—State ex rel. Smith v. Board 
of Com’rs of Shawnee County, 294 
P. 915, 921, 132 Kan. 233, Quoting 
Corpus Juris. 

Tenn.—State ex rel. Robertson v. 
Bank of Bristol, 55 S.W.2d 771, 772, 
citing Corpus Juris. 

W.Va.—Puffenbarger v. Charter, 166 
S.E. 641, 542, citing Corpus Juris. 
28 aJ. p 1128 note 10. 
da U.S.—Martin v. First Nat. Bank, 
D.C.Mlnn.. 61 F.2d 840. 

IlL—^In re Sheehan’s Estate, 9 N.E. 

2d 63, 290 IlLApp. 651. 

IndL—Campbell v. Fichter, 81 N.E. 

661, 168 Ind. 646, 11 Ann.Cas. 1089. 
Mass.—^Lombard v. Morse, 29 N.E. 

205, 156 Mass. 136, 14 L.R.A. 273. 
Pa.—^In re Provident Trust Co. of 
Philadelphia, 29 A.2d 524. 

R.I.—^Edwards v. Cardarelli, 14 A.2d 
693, 65 R.I. 286. 

Tex—^Neblett v. Valentino, 92 S.W. 
2d 432, 127 Tex 279. affirming. Civ. 
App., 56 S.W.2d 876—Barrera v. 
Gannaway, Com.App., 106 S.W.2d 
876, reversing, Clv.App., 74 S.W.2d 
717—Massengale v. Barnes, Civ. 
App., 106 S.W.2d 368, error refused 
— Shaw V. Dalston, Clv.App., 18 S. 
W.2d 215, error refused. 

Vt.—^Richardson v. Passumpslc Sav. 

Bank, 13 A.2d 184, 111 Vt 181. 

Va.—Cottrell v. Reams, 146 S.E. 317. 
161 Va. 773. 

W.Va.—Cummings v. United Fuel 
Gas Co., 182 S.E. 789, 790, 116 W. 
Va. 699, citing Corpus Juris. 

Va.—Shirkey v. Kirby, 66 S.E. 40, 
110 Va. 456, 135 Am.S.R. 949. 

49. CaL—Lincoln v. Alexander, 62 
Cal. 482, 28 Am.R. 639. 

28 ax p 1128 note 11. 

50. Me. — ^Appeal of Look, 152 A. 84, 
86, 129 Me. 859, citing Coxims Ju. 
rls. 

Okl.—^Ischomer v. Fryer, 231 P. 298, 
105 Okl. 30. 

28 aJ. p 1128 note 12. 

61. Ala.—^Kelly v. Wilson, 176 So. 
, 651, 284 Ala. 466. 

28 aJ. p 1129 note 18. 
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agement of the estate of one unable to act for him- 
self.52 Being a trustee, see supra § 68, a guardian 
is held responsible as such for the faithful perform¬ 
ance of the duties imposed by his office,53 and he is 
responsible and accountable to his ward for all of 


the property, moneys, effects or other things of val¬ 
ue that may belong to his ward and which come 
into the guardian’s possession and under his con- 
trol.54 He must keep the assets of the ward sepa- 


62. Ala.—^Davls v. State, 185 So. 774, 
237 Ala. 143, denying certiorari 185 
So. 771, 28 Ala.App. 348. 

Vt.—^Richardson v. Passumpslc Sav. 
Bank, 18 A.2d 184, 111 Vt 181. 

63. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.MO.. 105 
F.2d 496. 

Iowa.—In re Moore's Guardianship, 
288 N.W. 880, 227 Iowa 735—In re 
Brubaker's Guardianship, 239 N.W. 
536, 538, 214 Iowa 413, citing Cor¬ 
pus Juris. 

Miss.—In re Guardianship of Horne. 

173 So. 660, 178 Miss. 714. 

N.T.—In re Walker, 17 N.Y.S.2d 918, 
affirmed In re Buckhout (Atwell). 
22 N.T.S.2d 420. 260 App.Div. 836. 
Tex.—Moroney v. Moroney, ‘Com.App., 
286 S.W. 167, reforming, Civ.App., 
280 S.W. 254. 

28 aj. p 1129 note 15. 

Presumption of regularity of acts of 
guardians see Evidence § 146 c. 
“Highest degrrea of good faith and 
confldenoe*’ 

CaL—^In re Guardianship of Carlon’s 
Estate, 110 P.2d 488, 490, 43 Cal. 
App.2d 204. 

“Absolute good faith” 

Mass.—Flynn v. Colbert, 146 N.E. 

784, 786, 251 Mass. 489. 

Utmost good faith 

"It Is . . . the duty of any 
guardian to exercise the utmost good 
faith toward the interest of his 
wards, and to protect them in every 
manner In which he reasonably can." 
—Bell V. Bell, 39 P.2d 629, 637, 44 
Ariz. 520. 

Faithful guardian not held strictly 
A guardian faithful to his trust 
should not be held too strictly for 
technical requirements of the law.— 
Glenn v. Worthy, 168 S.E. 706, 169 S. 
C. 263—^In re Willcox, 160 S.B. 260, 
162 S.a 133. 

Examination Into matters affecting 
ward’s Interests 

Guardian must carefully make nec¬ 
essary examination Into matters af¬ 
fecting minor ward’s interests, and 
object to anything injuriously af¬ 
fecting such Interests In judicial pro¬ 
ceeding.—^In re Komara's Estate, 166 
A 577, 311 Pa. 136. 

Presumiktlon by purchaser of guard¬ 
ian’s grood faith 

"A purchaser who deals fairly 
with a guardian has a right to pre¬ 
sume that the guardian acts for 
the benefit of his ward, and such 
purchaser is neither bound to inquire 
into the state of the trust, nor to be 
responsible for the guardian's faith¬ 
ful application of the trust money. 


unless the purchaser knew, or had 
sufficient information to put him on 
inquiry, that the guardian was prac¬ 
ticing or contemplated a breach of 
his trust”—Metropolitan Life Ins. 
Co. V. Cull. 3 N.W.2d 645, 649, 141 
Neb. 390. 

Conduct authorizing suspension; In¬ 
quiry by court 

(1) "While In certain respects sub¬ 
ject to the control and supervision 
of the court, the guardian is not 
made answerable except for conduct 
authorizing suspension or discharge 
for the custody and general man¬ 
agement of the ward’s estate.”—^Wal¬ 
ters V. Superior Court In and for Los 
Angeles County, 18 P.2d 343, 344, 129 
CaLApp. 19. 

(2) Statute providing that county 
court shall Inquire into mismanage¬ 
ment on part of guardian and make 
rules and orders for managing es¬ 
tates of wards applies to probate 
court of Shelby county.—Monteverde 
v. Christie, 134 S.W.2d 905, 23 Tenn. 
App. 514. 

Testamentary guardian or curator 

(1) Under will giving guardian ex¬ 
clusive management of ward’s es¬ 
tate. without bond, guardian had dis¬ 
cretionary control beyond judicial or 
other interference, in the absence of 
dishonesty or negligence.—^In re 
Dempster's Estate, 162 A 447, 308 
Pa. 163. 

(2) Will directing appointment of 
named person as curator of minors’ 
estate may enlarge such fiduciary’s 
statutory powers or dispense with 
statutory method of, and restrictions 
on, exercise of such powers.—Mc- 
Cune’s Estate v. Daniel, Mo., 76 S.W. 
2d 403. 

Public guardian 

When, pursuajit to statute, estate 
of minor was committed to hands of 
public guardian, same responsibility 
fell on him as though he as Indi¬ 
vidual had been appointed gruardlan. 
—^American Surety Co. of New York 
V. Skaggs’ Guardian. 57 S.W.2d 495, 
247 Ky. 687. 

Ouaardlan held liable for damage to 
realty owned by ward.—^In re Guard¬ 
ianship of Home, 173 So. 660, 178 
Miss. 714. 

54. Iowa—^In re Moore’s Guardian¬ 
ship, 288 N.W. 880, 227 Iowa 735— 
In re Brubaker’s Guardianship, 239 
N.W. 536, 538, 214 Iowa 413, cit¬ 
ing Oozpus Xurla 

N.C.—Sheets v. J. G. Flynt Tobacco 
Co., 141 S.B. 356, 196 N.C. 149. 
N.D.—U. S. Fidelity & Guaranty Co. 
v. Citizens* State Bank of Lang- 
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don, 161 N.W. 662, 36 N.D. 16, L.R. 
A.1918E 326. 

“Strictest accountability” 

U. S.—Strates v. Dimotsls, C.C.A.Tex., 
110 F.2d 374, 376, certiorari denied 
61 S.Ct 24, 311 U.S. 666, 85 L.Ed. 
427. 

Fla.—McBride v. McBride, 195 So. 
602, 603, 142 Fla 663, 128 AL.R. 
531. 

Scrutiny by equity oourts 
A guardian’s "acts are always open 
to the rigid scrutiny of courts of 
equity, and it Is the duty of such 
courts to see to It that the Interests 
of minors shall not be rendered val¬ 
ueless by unauthorized dealings with 
guardianship trusts, even when done 
in actual good faith and for no 
fraudulent purpose in fact.”—Carroll 

V. Carroll, 172 So. 916, 917, 127 Fla 
226. 

Conservation and protection of es¬ 
tate; foreign assets 

(1) A guardian has authority "to 
do whatever is necessary to protect 
the property of his ward.”—Garland 

V. Norfolk Nat. Bank of Commerce 
and Trusts, 168 S.B. 888, 889, 156 Va 
653. 

(2) “It was the duty of the guard¬ 
ian to conserve the estate of his 
ward in every reasonable way, so 
that she might have the benefit of 
same on coming of legal age, when 
she would become entitled to the 
possession thereof.”—In re Walker, 
17 N.Y.S.2d 918, 923, affirmed In re 
Buckhout (Atwell), 22 N.Y.S.2d 420, 
260 App.Div. 835. 

(3) “It was . . . [the guard¬ 

ian’s] legal duty at all times to pre¬ 
serve the estate of his wards, and 
especially to do nothing affirmative¬ 
ly that would lessen or impair that 
thorlzed by order of court, or permit- 
estate except as he was duly au- 
ted by statutes of the state.”—Moro¬ 
ney V. Moroney, Tex.Com.App., 286 S. 

W. 167, 169, reforming, Civ.App., 280 
S.W. 264. 

(4) “That a guardian appointed in 
Pennsylvania has no authority as 
such to act outside Pennsylvania 
does not mean that it may willfully 
disregard the dissipation of assets 
of its ward outside of Pennsylvania 
of which It has full knowledge and 
not take the necessary steps to . . . 
preserve those assets."—Munoz v. 
Merchants’ Nat. Bank of Allentown, 
D.C.Pa, 49 F.Supp. 688, 690. 
BestozatloxL of ward’s rights; rights 

of innocent pnrohasers 
(1) “The courts protect minors* In¬ 
terests jealously, and whenever It 
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rate from his own or other funds,and if he is 
trustee of two funds for the same ward he must 
not mingle their assets and if he uses the trust 
fund in a manner not authorized by law he is re¬ 
sponsible for all losses, while the profits made by 
such use, if any, belong to the ward.57 

It is the duty of the guardian to give his personal 
care and attention to the management of his ward’s 
estate,58 and to keep the funds and property of the 
ward under his own control;®^ if he attempts to 
delegate his duties to another, he is responsible for 
the other’s actions in the premises,®® and for any 


§ 73 

loss resulting from such other’s improper acts;®^ 
but he is not bound to transact personally business 
which prudent persons would ordinarily transact 
through agents,®^ and he may employ clerks or serv¬ 
ants to assist him in his duties without liability for 
their acts provided he has used reasonable care and 
discretion in selecting those whom he employs.®® 
He must be faithful, vigilant, and competent in the 
management of his ward’s estate,®^ and is bound to 
exercise therein such diligence and prudence as rea¬ 
sonable men ordinarily employ in the conduct of 
their own affairs,®® this being the test as between 


can be found that the curator has 
not tracked the Une with severe cor¬ 
rectness In disposing of the funds 
of the wards, the ward may be re¬ 
stored to his rights.”—^In re Taylor's 
Estate. Mo.App., 6 S.W.2d 457, 461. 

(2) "Where the interests of wards 
in an estate have not been properly 
protected by their guardians and 
rights of innocent purchasers have 
intervened so as to cut off some of 
the rights and interests of such 
wards, equity will, while preserving 
the rights of Innocent purchasers, 
restore the wards as nearly as possi¬ 
ble to the position they would have 
occupied had their guardians done 
their duty in preserving their in¬ 
terests.”—Federal Land Bank of 
Omaha v. Tuma, 216 N.W. 186. 116 
Neb. 99. 56 A.L.R 186. 

55. Mo.—^Hennles v. Klethley. 265 
S.W. 940. 213 Mo.App. 529. 

Nev.—In re Anderson's Guardianship. 

7 P.2d 814. 54 Nev. 108. 

R.I.—^Probate Court of City of Prov¬ 
idence V. Higgins, 191 A. 260, 68 
R.I. 58. 

28 C.J. p 1129 note 17. 

ITse of fnnOs for gnardiaiL’B purposes 
”At common law, a . . . guard¬ 
ian . . . was permitted to use 
the funds of his ward or of the es¬ 
tate for his own purposes, being 
bound only to maJce a faithful ac¬ 
counting when an accounting became 
due. . . . The obligation of a 
. . . guardian to keep the funds 
of his ward in a separate account 
and at Interest Is one created by stat¬ 
ute.”—People V. Blrket, 254 Ill.App. 
■96, 103, affirmed 174 N.E. 388, 842 
Ill. 333. 

56. Wash.—In re Carlson's Guard¬ 
ianship. 297 P. 764, 162 Wash. 20. 

57. Ga—^Rogers v. Dickey, 45 S.E. 
71, 117 Ga 819. 

28 C.J. p .1129 note 18. 

£8. Ala—Cox V. Williams, 3 So.2d 
129, 132, 241 Ala 427, citing Ciorpus 
Jurla 

■Cal.—Gaver v. Early, 216 P. 394, 191 
Cal. 123. 

Iowa—In re Moore’s Guardianship, 
288 N.W. 880, 227 Iowa 736—In re 
Brubaker’s Guardianship, 239 N. 


W. 636, 538. 214 Iowa 413, citing 
Corpus Juris. 

28 C.J. p 1129 note 19. 

A tutor cannot delegate to an un¬ 
dertutor his authority to administer 
the minor’s affairs; hence a power of 
attorney executed by a tutor and un¬ 
der which an undertutor purported to 
act as agent in signing notes and 
chattel mortgage in connection with 
purchase did not authorize undertu¬ 
tor to act for the succession.—^Bor¬ 
delon V. Capers, La.App., 189 So. 615. 
59. Cal.—Gaver v. Early, 216 P. 394, 
191 Cal. 123. 

28 C.J. p 1129 note 20. 
ea Ala.—Cox v. Williams, 8 So. 2d 
129, 241 Ala. 427—^Rlttenberry v. 
Wharton, 58 So. 293, 176 Ala 390. 
Cal.—Gaver v. Early, 216 P. 394, 191 
Cal. 123. 

Employment of agent to collect as¬ 
sets see infra S 78. 

61. Ala—Cox V. Williams, 8 So.2d 
129, 241 Ala 427. 

Cal.—Gaver v. Early, 215 P. 394, 191 

28 C.J. p\l29 note 22. 

68. Ark.—Gordon v. Bums, 155 S.W. 
2d 588, 208 Ark. 13. 

63. Kan.—^Beach v. Moser, 46 P. 202, 
4 Kan.App. 66. 

ni. —^Holeman v. Blue, 10 IlLApp. 130. 

64. Ky,—^Davidson’s Adm'x v. David¬ 
son, 117 S.W.2d 1044, 274 Ky. 28. 

Utah.—Robison v. Kelly, 255 P. 430. 
434, 69 Utah 376, citing Corpus Jiu 
xla 

Wls.—In re Paulsen’s Guardianship, 
282 N.W. 36, 40, 229 Wls. 262, cit¬ 
ing Corpus Juris. 

28 C.J. p 1129 note 24. 

"The courts require a more Jealous 
guarding of the Interests of such 
helpless persons [wards] than those 
of other beneficiaries of trusts.”— 
In re Carlson’s Guardianship, 297 P. 
764, 767, 162 Wash. 20. 

65. Ala—Cox V. Williams, 8 So.2d 
129, 132, 241 Ala 427, citing Cor¬ 
pus Juris—^Kelly v. Wilson, 176 
So. 561, 234 Ala. 455. 

Ga—Gross v. Butler, 173 S.B. 866, 
867, 48 Ga.App. 750, citing Corpus 
Jnxla 


Ind.—Fletcher Trust Co. v. Hines. 4 
N.E.2d 562, 211 Ind. Ill, 108 A.L.R. 
930. 

Iowa.—^In re Moore's Guardianship, 
288 N.W. 880, 227 Iowa 736—In re 
Brubaker’s Guardianship, 239 N. 
W. 536, 538, 214 Iowa 418, citing 
Corpus Juris. 

Ky.—^Bohn v. Bohn’s Guardian, 17 S. 

W.2d 712, 229 Ky. 608. 

Mo.—Hennles v. Kelthley, 266 S.W. 

940. 218 Mo.App. 529. 

Mont.—In re Welch’s Estate and 
Guardianship, 45 P.2d 681, 100 

Mont 47. 

N.Y.—In re Horton’s Estate. 8 N.T. 
S.2d 215, 166 Mlsc. 768—In re Stat¬ 
en Island Nat Bank & Trust Co., 
282 N.Y.S. 163, 166 Misc. 330— 
In re Maynes’ Estates, 266 N.Y.S. 
501, 149 Mlsc. 191. 

Ohio.—In re Mclntire’s Ouardlan- 
Bhip, 29 N.E.2d 668, 65 Ohio App. 
143. 

Or.—In re Marchand’s Guardianship, 
3 P.2d 128, 137 Or. 444. 

Pa—^In re Wade’s Estate, 23 A.2d 
493, 843 Pa 620. 

Utah.—^Robison v. Kelly, 255 P. 430, 
434, 69 Utah 376, citing Corpus Ju- 
rls. 

W.Va—State ex rel. Ballard v. 

Thorn, 180 S.E. 764, 116 W.Va 322. 
28 C.J. p 1129 note 25. 

**Beaso]iable JudguiMit’* 

N.Y.—In re Walker, 17 N.Y.S.2d 918, 
923. affirmed In re Buckhout (At¬ 
well), 22 N.Y.S.2d 420, 260 App. 
Dlv. 836. 

Acts of Inexperienced and uau 
trained gfuardlans will be sustained. 
If possible, although Irregular, where 
they have acted in good faith and 
■without detriment to estates.—^Pro¬ 
bate Court of City of Providence v. 
Higgins, 191 A. 260, 68 R.I. 68—Duf¬ 
fy v. McHale. 86 A. 36, 36 R.I. 16. 

‘^Without his fault/’ as the phrase 
is used in a statutory provision that 
no guardian "shall sustain any loss 
by the decrease or loss, without his 
fault, of any part of the estate or 
fund,” means "a common sense 
standard of prudence and proper dili¬ 
gence.”—In re Drake’s Estate, 274 N. 
Y.S. 198, 200, 152 Mlsc. 396. 
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constructive fraud and a mere error of judgment;®® 
and he will be held liable for any losses which re¬ 
sult from his failure to exercise such prudence, due 
care, and diligence, or from an overt act of mis¬ 
management.®*^ However, he is not an insurer or 
guarantor of the safety of the assets committed to 
his charge, nor is he required to exercise a higher 
degree of prudence and diligence than that stated,®® 
and if his conduct measures up to this standard, 
and he acts within his powers, he is not responsi¬ 


ble for losses which have occurred through his er¬ 
rors of judgment.®® As regards a guardian’s liabil¬ 
ity for loss, each case must stand on its own circum¬ 
stances;*^® and whether a guardian acted prudently 
or diligently is to be determined by the facts as 
they existed when he acted, without the aid of sub¬ 
sequent events.*^^ 

Authority of court may be required, as by force 
of statute, for the management of the ward’s es¬ 
tate or a guardian may be empowered to protect 


66. Arlz.—BeU v. Bell, 39 P.2d 629, 
44 Arlz. 620. 

Ala.—Coz V. Williams, 8 So.2d 
129, 132, 241 Alcu 427, cltlngr Cor¬ 
pus Juris. 

Ky.—^Davidson's Adm’z v. Davidson, 
117 S.W.2d 1044, 274 Ky. 28. 

Miss.—In re Adams' Guardianship, 
152 So. 836, 169 Miss. 20. 

Mo.—^Dalton v. Sturdivant Bank, 76 
S.W.2d 426, 230 Mo.App. 800. 

N.T.—In re Neuberger, 219 N.T.S. 
871, 219 App.Div. 730. affirmed 167 
N.E. 893, 246 N.Y. 646. 

Ohio.—Guardianship of Zimmerman, 
47 N.E.2d 782, 141 Ohio St. 207. 
S.C.—Lyerly v. Yeadon, 19 S.E.2d 
648. 199 S.a 363. 

S.D.—^In re Taylor's Estate, 236 N.W. 
365, 68 S.D. 366. 

Tex.—^Moroney v. Moroney, Clv.App., 
286 S.W. 167, reforming, Clv.App., 
280 S.W. 254. 

Utah.—^Robison v. Kelly, 266 P. 430, 
434, 69 Utah 376, citing Corpus Ju¬ 
ris. 

Wls.—^In re Paulsen’s Guardianship, 
282 N.W. 36, 40. 229 Wls. 262, cit¬ 
ing Corpus Juris. 

28 aJ. p 1130 note 26. 
aaffeot of good faith. 

“The good faith of the guardian 
can always be relied upon as a 
defense to any charge of misconduct 
on his part, but it is not sufficiently 
all-powerful to always defeat the 
rights of those who by reason of 
age or other legal infirmity must 
look to the law for protection.”— 
Glenn v. Worthy, 168 S.E. 706, 717, 
169 S.a 263. 

Proximate causa 

Improper payment of minor's funds 
to probate Judge by guardian bank, 
and its failure to comply with a 
statute relating to the obtaining of a 
discharge as guardian, held "proxi¬ 
mate cause” of subsequent loss by 
ward.—Chamberlain v. First Nat. 
Bank of Greenville, S.G., 24 S,E.2d 
168, 162. 

68. Ga.—Gross v. Butler, 178 S.B. 

866, 48 G^a.App. 750. 

Ind.—^Fletcher Trust Co. v. Hines, 4 
N.B.2d 562, 211 Ind. Ill, 108 A. 
Ii.H. 930. 

Mont.—In re Welch's Estate and 
Guardianship, 46 P.2d 681, 100 

Mont. 47. 


N.Y.—^In re Staten Island Nat. Bank 
& Trust Co., 282 N.Y.S. 163, 166 
Mlsc. 330—In re Maynes' Estates, 
266 N.Y.S. 601, 149 Misc. 191. 
N.C.—Stroud V. Stroud, 176 S.B. 131, 
206 N.C. 668. 

Utah.—Robison v. Kelly, 256 P. 430, 
434, 69 Utah 376, citing Corpus Ju¬ 
ris. 

Wash.—In re Demlng*s Guardianship, 
73 P.2d 764, 192 Wash. 190—In re 
Carlson’s Guardianship, 297 P. 764, 
162 Wash. 20. 

W.Va.—State ex rel. Ballard v. Thom, 
180 S.E. 764, 116 W.Va. 822. 

28 CJ. p 1130 note 27. 

69. Ga.—Gross v. Butler, 173 S.H. 

866, 48 Ga.App. 760. 

Ind.—Fletcher Trust Co. v. Hines, 4 
N.B.2d 662, 211 Ind. Ill, 108 A.L.R. 
930. 

Miss.—^In re Adams' Guardianship, 
152 So. 836, 169 Miss. 20. 

N.J.—In re Leonard, 162 A. 243, 107 
N.J.Eq. 236. 

N.Y.—^In re Horton's Estate, 8 N.Y. 

S.2d 216, 166 Misc. 768. 

Pa.—In re Dempster's Estate, 162 A. 
447, 308 Pa. 163. 

Utah.—^Robison v. Kelly, 266 P. 430, 

I 434, 69 Utah 376, citing Corpus Ju- 

I xis. 

Va.—Clemons v. Dennis, 181 S.B. 387, 
165 Va. 18. 

Wash.—^In re Demlng's Guardianship, 
73 P.2d 764, 192 Wash, 190. 

28 aj. p 1130 note 28. 

lioss through forgery by reputable 
attorney held not attributable to 
guardian.-In re Leonard. 162 A. 243, 
107 N.J.Bq. 236. 

Legal knowledge; advloe of attorney 

(1) "A guardian . . . must 
possess such legal knowledge as is 
needful to the proper execution of 
the trust"—Davidson's Adm'x v, Da¬ 
vidson, 117 S.W.2d 1044, 1049, 274 Ky. 
28 . 

(2) A guardian acting in good 
faith, under advice of competent at¬ 
torney, is not liable for mistakes of 
law, especially where employing 
same attorney who served decedent. 
—In re Dempster's Estate, 162 A. 
447, 308 Pa, 153—^In re Grab’s Estate, 
48 Lianc.Rev.. Pa, 397. 

Use of funds for support 
Infant's undertutor, with whom in¬ 
fant was voluntarily living was held 
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not liable for amount lent to ward 
for support and maintenance and 
repaid by ward in excess of annual 
returns of Infant's estate where sole 
asset of Infant was certificate of 
deposit which had been in possession 
of tutor until delivered to Infant as 
payee, and which was retained there¬ 
after by infant until cashed.—Hanks 
V. Alexander, La.App., 166 So. 175. 

70. N.J.—In re Leonard, 162 A. 243, 
107 N.J.Eq. 236. 

71. Ala.—Cox V. Williams, 3 So.2d 
129, 241 Ala. 427. 

N.Y.—In re Horton's Estate. 3 N.Y.S. 
2d 216, 166 Misc. 768. 

72. Iowa.—Guardianship of Pharmer 
V. Pharmer. 235 N.W. 478, 211 Iowa 
1285—^Andrew v. Farmers’ Sav. 
Bank of Goldfield. 223 N.W. 249, 207 
Iowa 394. 

Binding estate; creating lien 

In Oklahoma, "the guardian had no 
power to bind the estate of his 
I vrards in any manner or to create a 
lien thereon without specific au¬ 
thority from the county court so to 
do.”—Aubrey’s Estate v. De Lozier, 
261 P. 192, 196, 128 Okl. 79—Lee v- 
Tonsor, 161 P. 804, 806, 62 Okl. 14. 
Loan and release 

Management of affairs of ward by 
guardian within statute authorizing 
guardian to manage ward’s affairs 
under proper orders of court Includes 
lending of ward’s money and release 
of mortgage securing loan, and a re¬ 
lease of such a mortgage, executed 
by guardian without order of court 
authorizing such release, is ineffec¬ 
tive.—Randell v. Fellers, 252 N.W- 
787, 218 Iowa 1006. 

Onardian’s attempted purchase of 
realty with minor's funds constituted 
"management of ward's estate,” ne¬ 
cessitating order of court—^Kowalke 
V. Evemham, 232 N.W. 670, 672, 210 
Iowa 1270. 

Knowledge or notice of statutory re¬ 
quirement 

Subsequent grantee of property 
subject to mortgage securing loan 
made by guardian of ward is bound 
to take cognizance of statute defining 
and limiting authority of guardians- 
as respects release of mortgage; ac¬ 
tual knowledge of statutory require¬ 
ment of court order for release of.' 
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himself in the management of the estate by appli¬ 
cation to a designated court for directions.*^3 jt 
has been said that in guardianship proceedings the 
court will generally heed the guardian’s suggestions 
and pay much attention to his views as to the best 
course to pursue.*^^ A court may not authorize a 
guardian to deal with his ward’s property as an 
adult may deal with his own property.*^® 

A trust company authorized by law to act as 
guardian may execute such trust in the same man¬ 
ner and through the same agencies that may be 
resorted to by a natural person in the same situ¬ 
ation.*^® 

§ 77. Inventory and Appraisal 

statutory requirements that a guardian file an In¬ 
ventory of the ward’s estate have the object of protecting 
the ward, and must be conformed to. 

Statutory requirements that a guardian file an in¬ 
ventory of the ward’s estate have the object of 
protecting the ward.*^*^ Such a requirement is man¬ 
datory,*^® and is rigidly enforced,*^® and failure to 
file an inventory cannot be justified on the ground 
that it was due to an honest misapprehension as 


to the lawbut omission to file an inventory does 
not invalidate the sale of the ward’s land under a 
proper order of court.®i 

While the guardian is not required to file an in¬ 
ventory until he has been appointed and qualified,®® 
he may, apart from statutory requirements as to the 
time of filing, be required to file it within such time 
as the court may order.®® 

Source of property. Property belonging to the 
estate must be inventoried regardless of the source 
from which it is derived;®^ but the inventory need 
not distinguish what property came from the fa¬ 
ther and what came from the mother.®® 

Correction; addition. A correction of the inven¬ 
tory may be permitted in a proper case,®® as where 
property not belonging to the infant has been in¬ 
cluded through an honest mistake;®*^ or an addi¬ 
tional inventory may be required.®® 

Appraisal. On inventory of a minor’s property, 
the appraised value is prima facie correct, but not 
conclusive.®® 

A new appraisement of the property inventoried 
may be ordered.®® 


mortgage Is not essential.—Randell 
V. Fellers, 252 N.W. 787, 218 Iowa 
1005. 

Ulsbnrsement of legacy 

Court could not properly author¬ 
ize guardian of infants to disburse 
or administer, according to his own 
judgment, a legacy or legacies ac¬ 
cruing to the infants under a will. 
—Cllley V. Geitner, 110 S.H. 61, 182 
N.C. 714. 

Bnteilng agrreement as to operation 
of land 

Under a statute giving the probate 
court exclusive jurisdiction to di¬ 
rect and control the conduct of 
guardians, the probate court has Ju¬ 
risdiction to entertain guardian’s ap¬ 
plication to enter into trust agree¬ 
ment relative to operation of land 
owned by wards and others as ten¬ 
ants in common, and to exercise that 
jurisdiction to extent authorized by 
statutes, notwithstanding irregulari¬ 
ties in proceedings.—Pence v. Pence, 
Ohio App., 43 N.R2d 924. 

Approval of unauthorized aot 
Court may by subsequent order 
ratify and approve previous unau¬ 
thorized act performed by guardian 
in management of his wards’ estata 
—In re Guardianship of Lemley, 259 
N.W. 481, 219 Iowa 765—Benson v. 
Benson, 239 N.W. 79, 213 Iowa 492— 
Robinson v. Irwin, 214 N.W. 696, 204 
Iowa 98. 

73. Mass.—^Wltherlngton v. Nicker¬ 
son, 152 N.B. 707, 266 Masa 351. 

74. Wash.—^In re Rohne’s Guardian¬ 
ship, ^88 P. 269, 167 Wash. 62. 


76. UtaJbL. —Stockyards Nat Bank of 
South Omaha v. Bragg, 245 P. 966, 
67 Utah 60. 

76. Ind.—Gronlnger v. Fletcher 
Trust Co., 41 N.B.2d 140. 

77. Ind.—Wood v. Black, 84 Ind. 
279. 

Filing of Inventory in connection 
with appointment see supra § 29. 
Statement in inventory held not 
oonclnsive against minor as to prop¬ 
erty in which both he and guardian 
were Interested.—Smith v. Patrick, 
Tex.Civ.App., 297 S.W. 482. 

The presence of an nndertntor is 
not necessary at the making of the 
inventory.—Btle v. Cade, 4 La. 383— 
Frere v. Frere, 1 Mart,N.S., La., 462. 

Benewal of Inventory 

A widow who has inventoried her 
husband’s estate need not renew her 
inventory on the death of a child, one 
of her wards, the amount of whose 
property is already evidenced of rec¬ 
ord.—Rachal v. Rachal, 10 La. 454. 

Bxclnsion from tutorship 

“Article 303 of the Civil Code, ex¬ 
cluding from the tutorship those 
who have failed to cause an inven¬ 
tory to be made within the time pre¬ 
scribed by law, does not apply to a 
case where the property of the mi¬ 
nor consists of jewelry of small val¬ 
ue and the person sought to be ex¬ 
cluded did not know of its existence 
as belonging to the minor.*’—=Bur- 
rell’s Succession, 43 So. 882, 118 La. 
1076. 


78. Ind.—Wood V. Black. 84 Ind. 279. 
Pa.—^In re Seamans’ Estate, 39 Lack. 

Jur. 67, modified on other grounds 
5 A.2d 208, 333 Pa. 358, 122 A.L.R. 
793. 

79. N.T.—^Matter of Seaman, 2 Paige 
409. 

**A person assuming the legal sta¬ 
tus of guardian must comply with 
the requirements of the statutes [as 
to returning to the court inventories 
of the estate] or suffer the penal¬ 
ties.’’—In re Cuffe’s Estate, 207 P. 
640, 644, 63 Mont. 399. 

80. Ind.—^Markel y. Phillips, 5 Ind. 
610. 

81. Okl.—Tucker v. Leonard, 183 P. 
907, 76 Okl. 16. 

82. La.—^Wood v. Brown, 10 La. 640. 

83. Okl.—Tucker v. Leonard, 183 P. 
907, 76 Okl. 16. 

84. Tex.—McAdams v. Wilson, Civ. 
App., 164 S.W. 69. 

85. La.—^Agalsse v. Guadron, 2 
MarL,N.S.. 73. 

86. Tex.—Tates v. Watson, Com. 
App., 221 S.W. 966. 

28 C.J. p 1130 note 39. 

87. Mich.—^Martin v. Sheridan, 8 N. 
W. 722, 46 Mich. 93. 

88. Tex.—^Yates v. Watson, Com. 
App., 221 S.W. 966. 

28 C.J. p 1130 note 40. 

89. La.—Cook v. Myrick, 168 So. 493, 
185 La. 59. 

9a Tex.—^Tates v. Watson, Com. 
App., 221 S.W. 966. 
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§ 78. Collection of Assets 

A general guardian or a guardian of the estate has 
the right and duty to collect the ward’s assets and the 
debts and obligations due him, and Is liable for loss re- 
suiting from failure to exercise due diligence and prud¬ 
ence In this respect. He can generally receive. In pay¬ 
ment of obligations, only money or other legal tender; 
and funds due a ward should generally not be paid to the 
guardian until he has given bond. 

It is the right and duty of a general guardian or 
a guardian of the estate to collect all assets of the 
ward,®^ and to reduce to possession the ward’s 


choses in action and collect the debts and obliga¬ 
tions due him.®2 The collection of debts or assets 
being a mere ministerial act, he may employ or au¬ 
thorize an agent or attorney to perform the duty 
for him;®® but he must select such agent or attor¬ 
ney with reasonable care,®^ and supervise his acts 
with the same care.®^ 

Requirement of prudence and diligence. The usu¬ 
al requirement of reasonable prudence and dili¬ 
gence, stated supra § 76, applies to the conduct of a 


91. U.S.—Title Guaranty & Surety 
Co. V. State of Mllssourl ex rel. 
and to Use of Stormleltz, C.CA. 
Mo., 105 F.2d 496. 

Ala.—Cox V. 'Williams, S So.2d 129, 
182. 241 Ala. 427, citing Oorpus 
Juris-—Hines v. Dollar. 181 So. 748, 
236 Ala. 329—Kelly v. Wilson, 176 
So. 551, 234 Ala. 455. 

Ga.—Bay v. Andrews, 168 S.E. 906, 
907, 46 Ga.App. 676, citing Cozpiis 
Juris, and followed In Bay v. 
White, 168 S.D. 907, 46 Ga.App. 678. 
Iowa.—^Nassen v. Anfenson, 163 N.W. 

677, 181 Iowa 134. 

28 C.J. p 1130 note 42. 

Payment to guardian of ‘bequest to. 
or distributive share of, minor see 
Executors and Administrators 9 
497 d. 

Heasonahle Inquiry 

“It was . , . the duty of the 
guardian to make reasonable inquiry 
as to the property in the state be¬ 
longing to the wards.*’—^Newsom v. 
Federal Land Bank of Kew Orleans, 
185 So. 596. 601, 184 Miss. 318. 
Bringing lull; 

(1) “It is the duty of a guardian 
to cause actions, for the recovery of 
debts due the ward, to be instituted 
in the name of the ward, by himself 
or some other person as next friend, 
when such proceedings are neces¬ 
sary for the preservation of the es¬ 
tate.”—Smith V. Cartrlght, 169 S.E. 
72, 113 W.Va. 564—Roush v. Griffith, 
65 S.B. 168, 65 W.Va 762. 

<2) Guardian had duty to recover 
possession of minor ward’s undivid¬ 
ed interest in land and was au¬ 
thorized to institute proper suit 
to reduce it to possession and segre¬ 
gate It from Joint interests of oth¬ 
ers, if that was to the best interest 
of his ward.—American Indemnity 
Co. v. Padgett, Tex.Civ.App., 136 S. 
W.2d 254. 

Natural guardian 

(1) Cannot receive rents or profits 
of the children’s lands.—Jackson v. 
Combs, 7 Cow., N.Y., 36—Williams v. 
Storrs, 2 JohnaCh., N.Y., 363, 10 Am. 
D. 340. 

(2) Cannot receive pajanent for the 
hire of his slaves.—^Linton v. Walk¬ 
er. 8 Fla 144, 71 Am.D. 106. 

C8) Under statute whereby surviv¬ 


ing parent becomes sole guardian 
with right, without special authority 
or appointment of court, to collect 
personalty accruing to child’s benefit 
during infancy, up to a stated 
amount, mother, on father’s death, 
became sole guardian of each of her 
minor children, with duty to collect 
compensation claims if severally less 
than the stated amount.—Maryland 
Casualty Co. v. Lawson, C.C.AFla., 
110 F.2d 269, construing Florida 
statute. 

*^The guardian of the person of a 
minor in . . . [Pennsylvania] has 
no authority to demand or power to 
receive, hold, or manage the minor’s 
property, and payment itself to him 
does not discharge a debtor’s liability 
to the minor;” a guardian to whom 
payment could properly be made un¬ 
der a life policy payable to Infant 
beneficiary and providing for ap¬ 
pointment of guardian must be a 
guardian legally qualified to collect 
the insurance for the minor, and the 
Fiduciaries Act does not Justify pay¬ 
ment to a gruardian of the person.— 
Daniels v. Metropolitan Life Ins. Co., 
6 A.2d 608, 136 Pa.Super. 460. 

92. Ala.—Cox v. Williams, 3 So. 2d 
129, 132, 241 Ala. 427, citing Ooiv 
pns Juris—Spann v. First Nat. 
Bank of Montgomery, 200 So. 664, 
240 Ala. 639. 

Ky,—Smith v, Spicer’s Guardian & 
Committee, 60 S.W.2d 64, 66, 244 
Ky. 68, citing Corpus Juris, certio¬ 
rari granted Spicer v. Smith, 53 S. 
Ct 96. 287 U.S. 690, 77 L.Bd. 616. 
and affirmed 63 S.Ct. 416, 288 U.S. 
430, 77 L.Ed. 876, 84 A.L.B. 1626. 
La.—^Blchardson v. Grand Council of 
Union Home Protection Soc. of 
Louisiana, 127 So. 74, 12 La.App. 
694. 

Va.—Garland v. Norfolk Nat. Bank 
of Commerce and Trusts, 168 S.E. 
888, 156 Va. 653. 

Wls.—^In re Hewitt’s Estate, 216 N. 
W. 678, 674, 194 Wls. 16. citing 
Corpus Juris. 

Negotiable paper 

Authority of guardian in dealing 
with note and other negotiable pa¬ 
per of ward’s estate is limited to 
obtaining in money full amount rep¬ 
resented by note or other instrument, 
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in absence of proper authority to 
contrary from court having Jurisdic¬ 
tion of estate.—Grume v. Blvers, 61 
P.2d 862, 178 Okl. 363. 

All axuLUlty devised to a minor is 
a “property right” in testator’s es¬ 
tate, not a “debt” within statute au¬ 
thorizing gruardian to receive prop¬ 
erty in payment of debts due the 
ward.—Commander v. Bryan, Tex. 
Clv.App., 123 S.W.2d 1008. 

Share In trust fund 

"WTiere trust fund was raised for 
surviving children of parents ac¬ 
cidentally electrocuted, guardian 
could recover children’s proportionate 
share of such fund which trustee 
permitted electric company to apply 
in payment of damage claims for 
parents’ deaths.—Central Arizona 
Light & Power Co, v. Meek, 11 P.2d 
850, 40 Arlz. 256. 

Where guardian was entitled to re¬ 
ceive Insnranoe for beneficiary, it 
was immaterial, in beneficiary’s suit 
against insurer, whether guardian le¬ 
gally administered funds.—^New York 
Life Ins. Co. v. Gilmore, 159 S.E. 288, 
43 Ga.App. 442, conforming to 167 
S.E. 188, 171 Ga. 894, which reversed 
149 S.E. 799. 40 Ga.App. 431. 

Receipt to debtor 

(1) “The guardian's right to the 
custody and management of the 
ward’s property implies the power 
to collect and receive moneys due 
the ward, and hence to receipt for 
the same, and, if secured by a mort¬ 
gage. to discharge the mortgage, 
whether the money has become due 
or not.”—^Metropolitan Life Ins. Co. 
V. Cull, 8 N.W.2d 645, 649, 141 Neb. 
390. 

(2) Under Louisiana statute, be¬ 
fore delivering deceased’s deposit to 
tutrix, bank could require tutrix to 
present signed receipt accompanied 
by copy of Judgment recognizing and 
putting minor in possession, and by 
copy of letters of tutrix.—Succession 
of Brlerre, 140 So. 488, 174 La. 814, 
affirming 186 So. 762, 19 LaApp. 400. 

93. Cal.—Gaver v. Early, 209 P. 894, 

58 Cal.App. 736. 

28 C.J. p 1131 note 43. 

94i Cal.—Gaver v. Early, supra 
95. Cal.—Gaver v. Early, supra 
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guardian with respect to collection of the assets of 
his ward.9® Where he is guilty of negligence he is 
liable for the amount of assets lost thereby which 
might have been collected had he been diligent;®*^ 
but if he acts in good faith and in the exercise of 
reasonable prudence and diligence he is not liable.98 
Mere negligence of the guardian does not charge 
him with any liability where no loss to the estate 
of the ward resulted therefrom.®^ 

As the duty of a guardian is primarily to hold 
and retain, he will not be held to the same prompt 
action in enforcing collection of securities as one 
whose primary duty is to collect and distribute, such 
as a personal representative or assignee.^ 

Necessity of bond. The general rule is that funds 
due the ward should not be paid over to a guardian 
until he has given bond or security,^ even though 
the guardian is the father and is unable to give se¬ 
curity,3 and the court cannot order such payment to 
be made without security having been given> 

Medium of payment. Ordinarily a guardian can 
receive in payment of obligations due the ward only 
money or something made by the law legal tender,^ 


and a guardian who accepts an unsecured note in 
payment of a debt due his ward may be liable for 
the amount of the note if it cannot be collected;® 
nor can a guardian give his own note in payment 
of a debt due the ward.*^ Payment of a debt to the 
guardian by means of notes of a third person is 
effective where the guardian collects the notes in 
full and uses the proceeds for the benefit of the 
ward.8 

§ 79. Transfer of Property or Interests There¬ 
in 

Neither a general guardian nor a court can dispose 
of a ward's property by way of gift. 

Neither a general guardian® nor a court^® has the 
power to dispose of a ward*s property by way of a 
gift. It has been held that the father of an Indian 
minor allottee has no right, merely because he is his 
natural guardian, to make any contract concerning 
his minor child’s land.ll 

§ 80. -Lease 

a. In general 

b. Form and requisites of lease 


96. Ala.—Cox v. Williams. 3 So.2d 
129, 241 Ala. 427—^Hastings v. Hu¬ 
ber, 1 So.2d 749, 241 Ala. 160— 
Hines v. Dollar, 181 So. 748, 236 
Ala. 329. 

Oa,—^Ray v. Andrews, 168 S.E. 906, 
907, 46 Ga.App. 676, quoting Cor¬ 
pus Juris, and followed in Ray v. 
White. 168 S.H. 907, 46 Ga.App. 678. 
Tex.—^American Indemnity Co. v. 

Padgett, Civ.App., 136 S.W.2d 264. 
28 C.J. p 1132 note 56. 

97. Ala.—Cox v. Williams, 3 So.2d 
129, 132, 241 Ala. 427, citing Cor¬ 
pus Juris—Spann v. First Nat. 
Bank of Montgomery, 200 So. 654, 
240 Ala. 539—Hines v. Dollar, 181 
So. 748, 236 Ala. 329—Kelly v. Wil¬ 
son, 175 So. 551, 234 Ala. 465— 
Dumas v. Hollins. 164 So. 781, 228 
Ala. 644. 

Cal.—Gaver v. Early, 209 P. 394, 68 
Cal.App. 736. 

Ga.—^Ray v. Andrews, 168 S.E. 906, 
907, 46 Ga.App. 676, quoting Cor¬ 
pus Juris, and followed in Ray v. 
White, 168 S.E. 907. 46 Ga.App. 
678. 

Ohio.—Guardianship of Zimmerman, 
47 N.E.2d 782, 141 Ohio St 207. 
Tex.—^American Indemnity Co. v. En- 
son, Civ.App.. 170 S.W.2d 632. 

28 C.J. p 1132 note 66. 

Aooeptauoe of stock, in part pay¬ 
ment of legacies to wards, without 
investigation as to its value until 
six months thereafter, when its 
worthlessness became known, held 
gross negligence on a guardian's part 
rendering him liable to his wards. 


the maxim. Res ipsa loquitur, ap¬ 
plying; and an orphans' court decree 
ordering distribution of the stock 
in kind did not relieve the guardian 
of the obligation of investigating the 
value of the stock before accepting 
it.—In re Komara's Estate, 166 A. 
577, 311 Pa. 135. 

Ouardlan held, entitled to credit for 
Interest in realty retained by ward, 
bond premiums, commission on bond 
premiums, money paid to minor and 
to successor guardian, and balance 
of principal on hand when guardian 
was displaced.—^Ames v. Herrington, 
Tex.Clv.App., 139 S.W.2d 183, error 
dismissed, Judgment correct 
Interest held not allowable against 
guardian.—^Ames v. Herrington, su¬ 
pra. 

98. Cal.—^In re Schandoney, 65 P. 
877, 133 Cal. 387. 

28 C.J. p 1132 note 67. 

99. Ala.—^Hall v. Eslinger, 179 So. 
639, 642, 235 Ala. 451, citing Cor¬ 
pus Juris. 

28 C.J. p 1133 note 68. 

1. Pa.—Chambersburg Sav. Fund 
Association's Appeal, 76 Pa. 203. 

28 C.J. p 1133 note 59. 

2. N.T.—^In re Young’s Estate, 289 
N.Y.S. 1062, 160 Mlsc. 344. 

N-.C.—-Walker v. Kelly, 7 N.C. 266. 
28 C.J. p 1131 note 46. 

Necessity of bond generally see su¬ 
pra § 32. 

8. N.Y.—Savage v. Olmstead, 2 
Redf.Surr. 478. 

4. N.Y.—^Hoyt v. Hilton, 2 Edw. 202. 
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6. Ala.—Lane v. Mickle, 43 Ala. 109. 
28 C.J. p 1131 note 49. 

Confederate money 

(1) Confederate money accepted by 
a guardian before the restoration of 
the authority of the United States 
and in the usual course of business 
was allowable as a credit to the 
guardian.—^Anderson v. Wynne, 62 
Ala. 329—28 C.J. p 1132 note 52. 

(2) Such medium of payment was 
not acceptable for debts accruing be¬ 
fore or after the war, when payment 
was made after the restoration of 
the authority of the United States.— 
Newman v. Reed, 50 Ala. 297—28 C. 
J. p 1132 note 53. 

6. N.C.—Covington v. Leake, 65 N.C. 
694. 

28 C.J. p 1132 note 60. 

7. Ind.—^Heflin v. Bevis, 82 Ind. 388. 

8. Iowa.—Jones v. Jones, 20 Iowa 
388. 

9. N.Y.—^In re Title Guarantee & 
Trust Co., 273 N.Y.S. 158, 242 App. 
Dlv. 80, motion denied 198 N.E. 
371, 268 N.Y. 494, and affirmed 2 
N.E.2d 683, 271 N.Y. 637. 

Gifts between guardian and ward see 
infra $ 96. 

la N.Y.—In re Title Guarantee & 
Trust Co., supra—In re Saim’s 
Guardianship, 12 N.Y.S.2d 678, 171 
Mlsc. 367, affirmed 16 N.Y.S.2d 1022, 
258 App.Div. 875, affirmed 27 N.E. 
j 2d 46, 282 N.Y. 765. 

11. Okl.—Gelnne v. Steward, 136 P. 

411, 39 Okl. 603. 

31 C.J. P 625 note 66. 
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c. Term 

d. Personal liability of guardian 
a. In Gleneral 

Except as modffled by statute, the general rule Is 
that a general guardian or guardian of the estate may 
lease his ward's land without any court order authorizing 
such action; but court authorization Is generally required 
for a timber or mineral lease. 

A guardian by nature^^ or for nurture^^ cannot 
lease lands of a ward, but a guardian in socage 
could do so^^ for any number of years within the 
minority of the ward.!® The common-law rule, 
which is embodied in statute in some jurisdictions, 
is that a duly appointed and qualified general guard¬ 
ian or guardian of the estate may lease the land of 
the ward without any order of court authorizing 
such action but in some jurisdictions this rule 
has been changed by statutes requiring a guardian 
to obtain authority from the court.A lease of the 
ward’s land, executed by the guardian after appoint¬ 
ment and approval of the guardianship bond, but 
before the taking of the oath or the issuance of let¬ 
ters of guardianship, is valid.^8 

A notice to surrender given by an infant land¬ 
lord to his tenant has been held valid as against the 
contention that only the guardian can give such no- 
tice.l^ 

Timber or mineral lease. The common view is 
that, unless he has permission from a court, the 
power of a guardian to lease his ward’s land does 
not authorize him to enter into a lease under which 
timber20 or natural gas, oil, coal, or other miner- 
als^i may be carried away for commercial purpos¬ 


es, although there is authority to the contrary .22 
A guardian’s lease, by one instrument, of allotments 
of his wards for oil and gas mining purposes, is 
deemed a separate lease as to the lands of each 
ward, so that a discovery of oil and gas on the allot¬ 
ment of one ward does not vest the leasehold es¬ 
tate as to the other allotments.^S 

Improvements. A guardian cannot bind the ward 
by a covenant in a lease to pay for improvements, 
or, in the absence of express authority from the 
court, agree, on the expiration of the lease, to a 
lien in favor of a third person on the improvements 
made by the lessee, for advances to the lessee for 
such improvements. 

Presumptions. Under some authorities, where a 
duly appointed guardian makes a lease of the prem¬ 
ises of his ward, the court, in the absence of proof 
to the contrary, will presume that all necessary le¬ 
gal steps have been taken, and that the guardian 
has secured all necessary orders to authorize him to 
make such lease, and the burden is on the party at¬ 
tacking the validity of the lease to establish the 
facts necessary to show its illegality.^® However, 
it has been held that the mere recital in the lease 
that it was executed by a guardian does not give 
it any life on the presumption of legality of offi¬ 
cial acts, and does not supply proof of authoriza¬ 
tion thereof by the court as required by statute.27 

b. Form and Bequisltes of Lease 

A lease entered Into by a guardian must be executed 
in the manner and form required by law. 

A lease entered into by a guardian must be ex- 


12 . Okl.—Capps V. Hensley, 100 P. 
515, 23 Okl. 311. 

28 aJ. P 1137 note 23. 

13. Tenn.—Ross v. Cobb, 9 Terg. 
463. 

14. IlL—^Muller v. Benner, 69 HI. 
108. 

28 C.J. p 1059 note 16, p 1137 note 25. 

15. Ark.—Beauchamp v. Bertlg, 119 
S.W. 75, 90 Ark. 361, 23 L.R.A.,N. 
S.. 659. 

N.T.—^Emerson v. Spicer, 46 N.T. 594, 
affirming 66 Barb. 428, 38 How.Pr. 
114. 

18. Ind.—Cypress Creek Coal Co. v. 
Boonville Mining Co., 142 N.R 646. 
194 Ind. 187. 

Minn.—^Martin v. Smith, 7 N.W.2d 
481, 483, citing Corpus Juris. 
Wia—Haas v. Welch. 240 N.W. 789. 

207 Wls. 84. 

28 aJ. p 1137 note 27. 

17. Kan.—Charles v. Witt. 129 P. 

140, 88 Kan. 484. 

28 C.J. p 1137 note 29. 

Lease under order of court see infra 
8 142. 


18L Cal.—Whyler v. Van Tiger, 14 P. 
846, 2 Cal.Unrep.CaB. 800. 

19. Ky.—^Homey v. Downs, 272 S. 
W. 728. 209 Ky. 256. 

90. Ky.—McCoy v. Ferguson, 189 S. 

W. 191, 172 Ky. 236. 

28 C.J. p 1137 note 31. 

21. La.—White v. Hodges, 9 So. 2d 
433, 201 La. 1—Wiley v. Davis, 116 
So. 280, 164 La. 1090. 

Tex.—Gulf Production Co. v. Old¬ 
ham, Civ.App., 274 S.W. 238. 

28 C.J. p 1137 note 32. 

Bepudlatloii by minors on reaching 
majority of mineral lease made by 
tutrix without authorization by court 
prevents lessee from enforcing it.— 
Wiley V. Davis, 116 So. 280, 164 La. 
1090. 

Necessity of objection for failure to 
ifdiow authorization 
Where introduction in evidence of 
oil and gas lease on minors* lands, 
executed by their guardian, which 
defendant treated as their muniment 
of title, was not objected to because 
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of failure to show proper authority 
from probate court, decree in favor 
of minors, canceling such lease, will 
not be affirmed, as defendant has 
not had its day In court.—Gulf Pro¬ 
duction Co. V. Oldham, Tex.Civ.App., 
274 S.W. 238. 

22. Ind.—Cypress Creek Coal Co. v. 
Boonville Mining Co., 142 N.B. 646. 
194 Ind. 187. 

23. Okl.—Curtis v. Roberts, 230 P. 
916, 104 Okl. 172. 

24b Tenn.—Barrett v. Cocke, 12 
Helsk. 566. 

Contracts of guardian generally see 
infra § 101. 

25. Colo.—Hughes v. Kershow, 93 P. 
1116, 42 Colo. 210, 16 L.R.A.,N.S., 
723. 

26. Okl.—^Bishop v. Prairie OH & 
Gas Co., 222 P. 964, 101 Okl. 1— 
Norton v. Stroud State Bank, 87 P. 
848, 17 Okl. 295. 

27. Tex.—Gulf Production Co. v. 
Oldham, Civ.App., 274 S.W. 238. 
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ecuted in the manner and form required by law, al¬ 
though the guardian need not follow the procedure 
prescribed for the sale of a ward’s real estate.28 
A statutory requirement that the lease be in writ¬ 
ing must be observed,^9 but the omission of a cove¬ 
nant against waste required by statute has been 
held not to invalidate the lease.®® 

It has been held that a guardian may lease his 
ward’s property in his own name,®i and that a lease 
purporting to be made by one as tenant in common 
in his own right and as the guardian of the estate 
of his cotenant and ward is valid, although signed 
and delivered as his individual deed.®® The guard¬ 
ian may reserve the rents to the ward or to him¬ 
self.®® 

An agreement to contribute to the support of the 
ward in return for the use of his premises has been 
construed as a lease thereof;®^ and a grant of a 
right of way over the ward’s land for a pipe line 
has been construed as a lease of the property for 
the purpose intended.®® 

c. Term 

Except as permitted by statute, a guardian may not 
lease for a term extending beyond the period of his 


guardianship. The general view la that a lease for a 
term longer than the ward’s minority Is voidable only. 

The guardian’s power is limited to a lease for a 
term not extending beyond the period of his guard¬ 
ianship,®® unless, under statutory provisions, he 
may, by direction of the court, execute a lease to 
continue beyond the minority of his ward.®*^ Al¬ 
though it has been considered that a lease for a 
term longer than the ward’s minority is void,®® or 
void as to the part of the term in excess of his 
minority,®® the more generally accepted view is 
that such a lease is voidable only.^® 

As long as the period of the guardianship is not 
exceeded, the guardian may lease for such term as 
he deems proper,^^ unless, as is sometimes the case, 
a definite term is fixed by statute as the limit of 
the guardian’s power in this respect.*® 

d. Personal Liability of Guardian 

(1) To ward 

(2) To lessee 

(3) To third person 

(1) To Ward 

A guardian must use reasonable prudence and dili¬ 
gence In leasing the ward’s land, and Is liable for loss 


aa. U.S.—Jones V. Prairie Oil & 
Gas Co., Okl., 47 S.Ct 338. 273 U.S. 
196, 71 L.Ed. 602, applying Okla¬ 
homa law. 

89. Tenn.—Sawyers v. Zachery, 1 
Head 21. 

80. Tenn.—Ross v. Blair, Meigs p 
626. 

81. N.T.—Field V. Schleffelln, 7 
JohnaCh. 160, 11 Am.D. 441. 

32. Cal.—Whyler v. Van Tiger, 14 
P. 846, 2 Cal.Unrep.Cas. 800. 

83. U.S.—^Bettes v. Brower, D.C.Okl., 
184 F. 342. 

Va.—^Ross V. Gill, 1 Wash. 87, 1 Va. 
87. 

34b Mo.—^Richardson v. Richardson, 
49 Mo. 29. 

36. Ky.—Cumberland Pipe Line Co. 
V. Howard, 100 S.W. 270, 30 Ky. 
L. 1179. 

36. Wls.—^Haas v. Welch, 240 N.W. 
789, 207 Wis. 84. 

28 aJ. p 1138 note 44. 

37. Wls.—Haas v. Welch, supra, 

28 C.J. p 1138 note 46. 

Validity of lease, under court order, 
extending beyond ward's minority 
see infra 9 142. 

Oompllance with statutory prooednre 
A lease extending beyond the mi¬ 
nority of the ward is not binding on 
the ward unless the statutory pro¬ 
cedure for obtaining authority to ex¬ 
ecute it has been observed.—Pence v. 
Pence, Ohio App., 43 N.EL2d 924. 


Oil and gas lease 

Guardians may execute oil and gas 
leases lasting beyond ward's mi¬ 
nority.—Jones V. Prairie Oil & Gas 
Co., Okl., 47 S.Ct 388, 273 U.S. 196, 
71 L.Ed. 602, applying Oklahoma 
statute. 

Agreement held not a lease within 
statute authorizing guardian to ex¬ 
ecute lease for term of years extend¬ 
ing beyond minority of his ward.— 
Pence v. Pence, Ohio App., 43 N.E. 
2d 924. 

38. Va.—Ross y. Gill, 4 Call 260, 8 
Va. 260. 

39. Okl.—Billy v. McGill, 240 P. 119, 
113 Okl. 163. 

Tex.—^Pure Oil Co. y. Clark, Ciy.App., 
40 S.W.2d 962, reversed on other 
grounds, Com.App., 66 S.W.2d 863, 
first case. 

4a U.S.—^Etchen v. Cheney, OkL. 

286 F. 104, 148 C.C.A. 698. 

28 G.J. p 1138 note 48. 

41. Tex.—^Rogers v. Harris, Cly. 

App., 171 S.W. 809. 

Who may object to term 

The owner of a tract of land who 
Joined guardian of life tenant of ad¬ 
joining tract in executing a lease 
could not attack the validity of the 
lease on the ground that the guard¬ 
ian, In leasing the land for a period 
of twenty-five years, exceeded his au¬ 
thority If the life tenant did not live 
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that long, since such fact concerned 
merely the lessee and the remainder¬ 
men, and the lease would at least be 
good during the continuance of the 
guardianship.—Cypress Creek Coal 
Co. V. Boonville Mining Co., 142 N.E. 
646, 194 Ind. 187. 

42. N.C.—Coxe v. Charles Stores Co., 

1 S.E.2d 848, 215 N.C. 380, 121 A. 

L.R. 969. 

28 C.J. p 1138 note 61. 

CTonrt’s authority not limited 

The statute permitting gruardlan 
to lease Infant ward’s land for term 
not exceeding end of current year in 
which Infant becomes of age, but 
prohibiting lease thereof for more 
than three years without superior 
court clerk's leave, unless at rents 
not less than three per cent of as¬ 
sessed taxable value of land, limits 
guardians' discretionary powers, not 
authority of chancery court having 
supervision and oversight over their 
conduct.—Coxe v. Charles Stores Co., 
supra. 

Lease subject to ezlstliLg lease 

Statute held not to authorize 
guardian of minor of half or more 
Indian blood to make agricultural 
lease subject to valid unexpired 
lease, although such a lease, executed 
before expiration of existing leeuse, 
may be sustained in egulty, where 
necessity shown.—Carter y. McCas- 
land, 270 P. 319, 131 OkL 268, 182 
Okl. 262. 
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of rents resulting.from his failure to do so. A guardian 
who occupies the premises Is chargeable with rent. 

It is a guardian’s duty to lease his ward’s land 
where such a course is indicated by reasonable 
prudence and diligence in the interest of the 
ward;43 and he is liable to the ward for any loss 
of rents resulting from his negligence, whether such 
negligence consists in failing to lease, in leasing im- 
providently, or in failing to collect rents.^^ He 
must also preserve the land for the ward as far as 
this can be done by ordinary cafe.^5 

If the guardian occupies the premises he is 
chargeable with rent,in a proper amount,Jess 
the reasonable value of necessary improvements 
made by him.*® He will not, however, be given 
credit for the amount expended by him for neces¬ 
sary repairs.*® 

A wrongdoer who interferes with the property of . 
a minor and receives the rents and profits thereof 
may be treated as a de facto guardian and held ac¬ 
countable to the minor for what he thus received.®® 

The guardian is accountable for the proceeds of 
the lease of his ward’s land received during the 
ward’s minority.®^ 

(2) To Lessee 

A person describing himself as another’s guardian 
Is personally liable on a lease given by him, In the ab¬ 
sence of a showing of contrary Intent, although the court 
has approved It. 

If a person describing himself as guardian of an¬ 
other gives a lease, he will, in the absence of any¬ 


thing in the contract clearly showing a contrary in¬ 
tent, be personally liable thereon, although the lease 
has been approved by the court;®® but a guardian 
who gives a lease of his ward’s land, using the or¬ 
dinary terms of demise without complying with the 
provisions of a statute for the execution of such 
a lease, cannot be held liable by the lessee on im¬ 
plied covenants.®® 

(3) To Third Person 

A guardian, although he signs a lease, Is not liable 
for trespasses by the lessees or others on a third per¬ 
son’s land. 

The mere fact that the guardian signs a lease 
for minor lessors does not render him liable for the 
trespasses committed by the lessees or others on the 
land of a third person.®* 

§ 81. — Mortgage, Pledge, and Other 
Liens 

a. Realty 

b. Personalty 

a. Realty 

Unless authorized by an order of court pursuant 
to statute, a guardian has no power to mortgage his 
ward’s real estate; nor may he, without authority from 
the court, perform acts which would Impose a lien there¬ 
on. 

A guardian has no power to mortgage his ward’s 
real estate, unless authorized by order of court in 
pursuance of -a statute empowering the court to 
make such order;®® and a mortgage by a guardian 


43. N.C.—Cogrglns v. Plythe, 18 S.B. 
96. 113 N.a 102. 

Pa.—^Hughes* Appeal. 53 Pa. 600. 
4t Mo.—^Taylor v. Kellogg, 77 S.W. 

130. 103 MO.APP. 258. 

28 aJ. P 1138 note 54. 

SlglieBt possible rent 

(1) It is the guardian's duty to 
obtain the best possible price for the 
lease of his ward’s property.—^Brad¬ 
ley V. Howell, Tex.CIv.App., 126 S. 
W.2d 547, error dismissed, judgment 
correct. 

(2) However, a guardian Is not 
bound to make for his ward the high¬ 
est rent possible where this would 
Involve an assumption of a personal 
liability which he would not In his 
own affairs, as a prudent man, as¬ 
sume.—In re Stafford, 22 N.T.S. 706, 
3 Mlsc. 106—28 C.J. p 1188 note 65. 
4B. Ky.—^Wcaaer v. Thompson, 140 

S.W. 1046, 146 Ky. 597. 

28 C.J. p 1138 note 56. 

46 . Ky.—Bell v. Bell, 180 S.W. 803, 
167 Ky. 430. 

28 C.J. p 1139 note 67. 

GuazdlaiL’s adzolsslon of liability 
Where one of several tenants In 


common Is guardian for others and 
occupies the real estate, by charg¬ 
ing himself, in his account as gruard- 
lan, with rent, he admits his liabil¬ 
ity therefor, even In the absence of a 
valid agreement to pay rent.—^Lan- 
ey's Estate, 2 Pa.Dist 800, 14 Pa.Co. 
4. 

f allure to keep proper acoonntB 
A guardian who, without an order 
of court, leased the minors’ land for 
a grain rental and purchased the 
grain himself without keeping proper 
accounts, is properly charged with 
the cash rental value of the lands 
for the whole period.—Charles v. 
Witt, 129 P. 140, 88 Kan. 484. 

A gaardlaa who is the ward’s hus¬ 
band will not be required to account 
for the rent of premises which they 
occupied together as a home, or for 
rentals for other property which 
were applied to family expenses with 
her consent—State v. Parrish, 27 N. 
B. 652, 1 Ind.App. 441. 

47 . Ark.—Gatlin v. Lafon, 129 S.W. 
284, 95 Ark. 256. 

Pa.—Laney’s Estate, 2 Pa.Dlst 800, 
14 Pa.Co. 4. 


43. Ga.—^Royston v. Royston, 29 Ga. 
82. 

Ind.—Taylor v. Calvert, 37 N.E. 631, 
138 Ind. 67. 

49. Pa.—Laney’s Estate, 2 Pa.Dlst. 
800. 14 Pa.Co. 4. 

sa Ill.—^Davls V. Harkness, 6 Ill. 
173, 41 Am.D. 184. 

51. XJ.S.—Self V. Prairie Oil & Gas 
Co., C.C.A.Okl., 28 F.2d 690, rehear¬ 
ing 19 F.2d 481, and certiorari de¬ 
nied 49 S.Ct. 250, 278 U.S. 669, 73 L. 
Ed. 667. 

62. Ill.—^Nichols V. Sargent, 17 N.E. 
476, 126 Ill. 309, 8 Am.S.R. 378. 

53. Ill.—^Webster v. Conley, 46 Ill. 
13, 92 Am.D. 234. 

64. Ark.—^McGraw v. Berry, 280 S. 
W. 883, 170 Ark. 426. 

55. Ala.—Grace v. Solomon, 3 So. 2d 
3, 241 Ala. 452. 

Iowa.—John Hancock Mut Life Ins. 
Co. V. Dower, 271 N.W. 193, 222 
Iowa 1877. 

N.C.—Quick V. Federal Land Bank of 
Columbia, 181 S.E. 746, 208 N.C. 
662. 
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on real estate owned by the guardian and ward, 
without order of court, is properly charged to the 
undivided interest of the guardian.®® A power of 
sale given to the guardian by the will devising prop¬ 
erty to the ward has been held not to authorize a 
mortgage of such property by the guardian;®*^ but 
it has been held that where a father, for himself 
and as guardian of his minor children, purchased 
land, and took a deed to himself and them, agree¬ 
ing to give a mortgage for the purchase money, such 
mortgage was good in equity against the minors, 
who did not disclaim title to the land.®® 

A mortgage executed by a guardian on behalf of 
his ward to extend beyond the minority of the ward 
has been held voidable only.®® 

Family meeting. In Louisiana a family meeting 
may authorize the natural tutrix for minor children 
to obtain a loan secured by a mortgage on the in¬ 
terests of such minors.®® 


§ 81 

Liens. A guardian cannot, without authority 
from the court, enter into a contract by which a per¬ 
son furnishing labor and materials for the infant’s 
real estate shall acquire a lien thereon.®^ A guard¬ 
ian, as lessor of premises, has no power, in the ab¬ 
sence of express authority from the court, to agree, 
on the expiration of the lease, to a lien in favor of 
a third person on the improvements made by the 
lessee, for moneys advanced him for such improve¬ 
ments.®® 

b. Personalty 

Authorities differ as to whether a guardian may, 
without an order of court, mortgage or pledge his ward's 
personalty; In any event, he cannot pledge his ward’s 
property as security for his own debt. 

That a guardian may, without an order of court, 
mortgage or pledge his ward’s personalty has been 
both affirmed®® and denied.®^ It has been held that 
a decree or order authorizing a sale®® or the bor¬ 
rowing of money for the ward’s support®® does not 


Okl.—^Fowler v. Humphrey Inv. Co., 
286 P. 867, 142 Okl. 221. 

Utah.—Stockyards Nat. Bank of 
South Omaha v, Bragg, 246 P. 966, 
67 Utah 60. 

28 C.J. p 1136 note 2. 

Mortgage under order of court see 
Infra S 

Strict oompliaDjce with statutory 
reQUirements is necessary. 

Mich.—Edwards v. Taliafero, 84 
Mich. 18. 

N.C.—Quick V. Federal Land Bank of 
Columbia, 181 S.B. 746. 208 N.C. 
562. 

tTnanthoxlBed loan 

Subsequent mortgage on ward’s es¬ 
tate, given to secure unauthorized 
loan, did not comply with statute 
providing for taking up preexisting 
indebtedness.—In re Taylor’s Estate, 
Mo.App., 5 S.W^.2d 467. 

Valid agalast minor's estate 

is prerequisite to exercise of probate 
court’s jurisdiction to entertain ap¬ 
plication of guardian or other claim¬ 
ant to encumber such estate by mort¬ 
gage or trust deed securing pay¬ 
ment of claim.—^Forsyth v. Dallas 
Joint Stock Land Bank of Dallas, 
Civ.App., 81 S.W.2d 1108, modified on 
other groTmds Dallas Joint Stock 
Land Bank of Dallas v. Forsyth, 109 
S.W.2d 1046, 130 Tex. 663, rehear¬ 
ing denied 112 S.W.2d 173, 130 Tex. 
563. 

Tax Hen held not within meaning 
of term “lien” in statute permitting 
guardian to mortgage property of 
ward for the purpose of paying a lien 
against such property.—Glover v. 
Warner. 274 P. 867. 136 Okl. 177. 

“Frooednial” statute held to au¬ 
thorize execution of deed of trust 
by gruaxdian, notwithstanding anoth¬ 


er statute embracing the same mat¬ 
ter failed of passage.—Schwan v. Su¬ 
perior Court in and for Orange Coun¬ 
ty, 266 P. 682. 204 CaL 61. 

Knowledge of the mortgagee that 
the interest of the ward would not 
be materially promoted by the mort¬ 
gage renders the transaction null 
and void as to the ward.—Quick v. 
Federal Land Bank of Columbia, 181 
S.E. 746, 208 N.C. 662. 

Onardlan’s settlement by which 
minor devisees received additional 
property in consideration for release 
of obligation of residuary legatees to 
pay encumbrances, was held not void 
as encumbering wards’ real estate 
without authority.—^Kreamer v. Wen- 
del, 214 N.W. 712, 204 Iowa 20. 

56. Neb.—Bell v. Dingwell, 136 N. 
W. 1128, 91 Neb. 699. 

57. Miss.—Stokes v. Payne, 58 Miss. 
614, 38 Am.R. 340. 

5a Cal.—^Peers v. McLaughlin, 26 
P. 119, 88 Cal. 294, 22 Am.S.R. 306. 

59. Ill.—First Trust Joint Stock | 
Land Bank of Chicago v. Cutler, 12 
N.B.2d 706. 293 Ill.App. 364. 

00^ XJ.S.—^U. S. V. 624.72 Acres of 
Land in Webster Parish, D.C.La., 
83 F.Supp. 474. 

Discretion given to tntrlx as to 
provisions of mortgage held proper.— 
U. S. V. 624.72 Acres of Land in 
Webster Parish, supra. 

61. Cal.—^Los Angeles County v. 
Winans. 109 P. 640, 13 Cal.App. 
234. 

Okl.—^Lee v. Tonsor, 161 P. 804, 62 
Okl. 14. 

68. Colo.—Hughes v. Eershow, 93 P. 
1116, 42 Colo. 210, 15 L.R.A.,N.S.. 
723. 


6 a Me.—Post V. First Auburn Trust 
Co., 166 A. 566, 130 Me. 313. 

28 C.J. p 1136 note 8. 

Pledgee not bound to see to applica¬ 
tion of proceeds 

Ala.—Bank of Guntersville v. U. a 
Fidelity & Guaranty Co., 76 So. 168, 
201 Ala. 19. 

Me.—^Post v. First Auburn Trust Co., 
156 A. 665, 130 Me. 313. 

Pallnre to add "guardian” to signa¬ 
ture 

That guardian, signing note and 
pledging ward’s stock as collateral, 
did not add descriptive word "guard¬ 
ian” to his signature, was not of it¬ 
self sufficient to Inform bank lending 
money that money was not for bene¬ 
fit of ward.—^Post v. First Auburn 
Trust Co., 166 X. 655, 130 Me. 313. 
Statute held permissive 

Statute providing that probate 
court may license guardian to mort¬ 
gage estate was permissive as re- 
grards personal estate.—Post v. First 
Auburn Trust Co., 155 A. 665, 130 
Me. 318. 

6A N.T.—In re Kamhl, 264 N.T.S. 

356, 147 Misc. 620. 

28 C.J. p 1136 note 9. 

Effect of pledgee’s knowledlge of 
guardianship 

Pledgee of Infant ward’s bank ac¬ 
count, having knowledge of trust 
character of property and of guard¬ 
ianship, received property Impressed 
with trust and was under obligation 
to return it.—In re Kamhl, supra. 

65. Mass.—O'Herron v. Gray. 47 N. 
E. 429, 168 Mass. 673, 60 Am.S.R. 
411, 40 L.RJL 498. 

66. Iowa.—Fansher v. People’s Trust 
& Savings Bank, 215 N.W. 498, 204 
Iowa 449. 
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empower the guardian to pledge property, and that 
an order permitting the guardian to improve the 
ward's real estate out of surplus income does not 
warrant a pledge of the ward's personalty for mon¬ 
ey borrowed.®^ A statute is not essential to vest a 
guardian, as father of his infant son, with author¬ 
ity to borrow on his life policy, of which his son is 
the beneficiary, to prevent its forfeiture for nonpay¬ 
ment of premium, when he acts under an order of 
the probate court.®® A widow can mortgage for 
the benefit of herself and her minor children per¬ 
sonal property, which, by statute, vests jointly in 
her and the diildren, without the appointment of a 
guardian for the children.®® 

An assignment by a zjuard of a savings deposit 
as security, after the appointment of a guardian, 
confers no right of possession or ownership on the 
transferee.^® 

Debt of guardian or third person. It is obvious 
that a guardian can have no right to pledge his 
ward's property as security for his own debt'll or a 
third person's debt;^2 a.nd where a stock certifi¬ 
cate named a ward as owner, and a transfer on the 
back thereof was signed by the guardian as such, 
and the guardian deposited such certificate for safe¬ 
keeping with a bank of good reputation, and the 
cashier of such bank wrongfully appropriated the 


certificate and pledged it for his own debt to one 
having no knowledge of the wrong, but who did 
not inquire as to the guardian's authority, the ward 
was entitled to recover the certificate from the 
pledgee."^® 

§ 82. —— Sale or Exchange 

a. Realty 

b. Personalty 

c. Exchange 

a. Realty 

(1) In general 

(2) Statutory authority 

(3) Testamentary authority 

(1) In General 

Generally, a guardian may not sell or contract to sell 
the real estate of his ward unless specially authorized 
to do so by will, statute, or order of court, and a sale or 
contract of sale without authority is void. 

Save for the purpose of paying debts or support¬ 
ing and educating his ward,*^^ a guardian has no 
authority, merely by reason of his general powers, 
to sell real estate of his ward;^® but special au¬ 
thority to sell may be conferred by order of court.*^® 
A sale by the guardian of the ward's lands without 
authority from the court^^ or by one assuming to 


BypotiieoatloiL of ssoTuitleg lield 
voidable 

Iowa.—^Fansher v. People’s Trust & 
Savings Bank, supra 
Court did mot surrender Jurlsdlc- 
tlon over hypothecated property 
where unauthorized hypothecation hy 
guardian of securities for loan was 
subsequently approved by court's de¬ 
cree.—Fansher v. People's Trust & 
Savings Bank, supra. 

67. Pa.—In re Hinds, 38 A. 599. 183 
Pa. 260. 

68. Mo.—Head v. N’ew Tork Li, Ins. 
Co., 227 S.W. 429. 

69. Ark.—Young v. Lowe, 229 S.'W. 
4. 148 Ark. 129. 

TO. N-.T,—In re Kamhl, 2 64 N.T.S. 
856. 147 Mlsc. 620. 

71- Ind.—Fidelity & Casualty Co. v. 
State. 184 N.E!. 916, 921, 98 Ind. 
App. 485, citing Oozpiu JWs. 

28 C.J. p 1136 note 14. 

72- Wash.—^In re Carlson*s Guard¬ 
ianship. 297 P. 764, 162 Wash. 20. 

73. Mass.—O'Herron v. Gray, 47 N. 
K. 429, 168 Masa 573, 60 Axn.S.B. 
411, 40 L.R.A. 498. 

7^ Or.—Olsen v. Rasmussen, 80 P. 
2d 329, 146 Or. 648. 

75. Iowa.—John Hancock Mut. Life 
Ins. Co. V. Dower, 271 N.W. 19 S, 
222 Iowa 1377. 

Han.—-Weathered v. Weathered, 224 


P. 901, 908, 115 Kan. 744, citing i 
Gorpos Juris. 

Ky.—May v. Pratt, 35 S.W.2d 542, 
237 Ky. 369. | 

Mo.—Joseph V. Belcher, App., 74 S. 
W.2d 483. 

Ohio.—Guardianship of Zimmerman, 
47 N.m2d 782, 141 Ohio St. 207. 

Or.—Olsen v. Rasmussen, 30 P.2d 
329, 146 Or. 648—Boyd v. Boyd. 230 
P. 641, 112 Or. 658. 

Tenn.—^Allen v. Folwell, 1 Tenn.App. 
615. 

Teac,—Mathews v. Myers, Civ.App., 42 
S.W.2d 1099. 

28 C.J. p 1133 note 61. 

Purchase by guardian of ward's 
property see infra § 98. 

Ratification of unauthorized sale see 
infra § 96. 

Standing timber on the ward’s 
land, being part of the realty, can¬ 
not lawfully be sold by the guardian 
without an order of court—^Bettes v. 
Brower, D.C.Okl., 184 F. 342—28 C. 
J. p 1133 note 67. 

76. Ariz.—Garrett v. Reld-Cashlon 
Land & Cattle Co.. 270 P. 1044, 34 
Ariz. 245, rehearing denied 272 P. 
918, 34 Ariz. 482. 

Iowa.—John Hancock Mut. Life Ins. 
Co. V. Dower, 271 N.W. 193, 222 
Iowa 1877. 

Mo.—Joseph V. Belcher, App., 74 S.W. 
2d 483. 
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Tex.—^Mathews v, Myers, Civ.App., 
42 S.W.2d 1099. 

28 C.J. p 1133 note 64—40 CJ. p 12D9 
note 68 [b], [e], [g]. 

Sales and conveyances under order 
of court see infra §§ 105-142. 

Bight like that of adult 

The guardian of a minor may, 
with the approval and consent of 
the county court in manner and form 
provided by law, sell and dispose 
of property of the minor Just the 
same as an adult can sell and dis¬ 
pose of his property.—Scott v. Gypsy 
Oil Co., 239 P. 887, 112 Okl. 13. 

Contrary holding 

"Unless the authority is found In 
the statute, the power to sell the 
lands of the ward does not exist, 
and the sale, whether made by order 
of the probate court or not, is void." 
—Olsen V. Rasmussen, SO P.2d 329. 
331, 146 Or. 648. 

77- Mo.—Joseph v. Belcher, App., 74 
S.W.2d 483. 

Or.—Boyd v. Boyd, 230 P. 641, 112 
Or. 658. 

Tex.—^Kelley v. Neal, Civ.App,, 111 
S.W.2d 1122, error dismissed— 
Clarkson v. Hulz, Civ.App., 108 S. 
W.2d 281, error dismissed—Galle- 
more v. Owen, Civ.App., 69 S.W.2d 
469, error dismissed. 

I 28 CJ. p 1133 note 61 [e]. 
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act as g^rdian without having been properly ap¬ 
pointed*^ ^ is void, as are also a sale by the guardian 
after the ward’s death*^^ and a sale of the ward’s 
property for the cancellation of the guardian’s in¬ 
dividual indebtedness.80 However, where the 
ward’s interests will be served, the court may ap¬ 
prove and confirm a conditional sale made by the 
guardian before suit,-81 and an unauthorized sale 
of realty may be validated by subsequent appropri¬ 
ate guardianship proceedings wherein the court ap¬ 
proves the transactions.®® 

A purchaser who deals fairly with a guardian has 
a right to presume that he acts for the benefit of 
his ward,®® and such a purchaser is not bound to 
inquire into the state of the trust®^ nor is he re¬ 
sponsible for the guardian’s faithful application of 
the trust money,®® unless the purchaser knew that 
the guardian was practicing or contemplated a 
breach of his trust, or had sufficient information to 
put him on inquiry;®® but there is authority hold¬ 
ing that a purchaser from a guardian is put on no¬ 
tice that he is dealing with a person in a repre¬ 
sentative capacity and is bound to know the extent 
of his authority.®^ 


Direct or collateral attack on deed. The deed of 
a guardian may be attacked collaterally by the ward 
where it is void,®® but must be attacked directly 
where merely voidable.®® 

Contract of sale, A guardian having no power to 
sell cannot make a valid contract to sell his ward’s 
lands,®® and if without authority he assumes to 
make such a contract it cannot be specifically en¬ 
forced,®^ nor can damages be awarded for its 
breach.®® However, earnest money paid to a guard¬ 
ian and received as such and brought into the 
ward’s estate may be recovered where his contract 
of sale was unauthorized.®® 

A guardian’s contract for the sale of his ward’s 
real estate which is against the interest of the ward 
or against public policy is illegal and unenforcea¬ 
ble.®^ Under a contract for the skle of realty, con¬ 
ditioned on the court’s approval of the sale of mi¬ 
nors’ interests, their guardian is --not personally li¬ 
able for failure to convey their interests.®® 

Recovery of land sold; refunding purchase^ price. 
Where a guardian unlawfully sells his ward’s land 
and buys property with the proceeds, the ward may 


Deed oonyeys only Sardian’s 
eat 

Where father was appointed giiard- 
lan of his minor children's estate, 
consisting of their share In mother’s 
Interest In community property, and 
where father, without application 
to county court, without report of 
sale, and without confirmation there¬ 
of, sold part of community land for 
cancellation of Indebtedness which 
was Individual obligation of father, 
father's deed conveyed only his In¬ 
terest In land, since It was void as 
to Interest of his minor children. 
—^Kelley v. Neal, Tex.Clv.App., Ill 
S.W.2d 1122, error dismissed 

78. La.—Lewis v. King, 103 So. 19, 
157 La. 718. 

Tex.—^Wilkinson v. Owens, Clv.App., 
72 S.W.2d 330. 

28 C.J. p 1133 note 66. 

79. Me.—^Hersey v. Purlngton, 51 A. 
865, 96 Me. 166. 

80. Tex.—Kelley v. Neal, Clv.App., 
Ill S.W.2d 1122, error dismissed. 

Estoppel of goardlaa 

A guardian who conveyed his own 
as well as his ward’s Interest in 
community property could not, as 
between himself and his grantee, 
question the sufficiency of his deed. 
—Kelley v. Neal, supra. 

81. Va.—Payne v. Payne, 19 S.B.2d 
690, 179 Va. 562. 

88. Colo.—Toll V. McKenzie, 299 P. 
14, 88 Colo. 682. 

Guardianship proceeding as oleaxiug 
purchaser’s title 

That widow,, having unauthorizedly 

39 C.J.S.—9 


sold children’s property, became 
guardian and charged herself as such 
with children’s share of proceeds, 
was equivalent, respecting compli¬ 
ance with contract to perfect pur¬ 
chaser’s title, to retransferring cash 
between purchaser and widow, and 
purchaser had no further concern 
therewith, as regards valid title.— 
Toll V. McKenzie, supra. 

83. Neb.—^Federal Land Bank of 
Omaha v. Tuma, 216 N.W. 186, 116 
Neb. 99, 66 A.L.R. 186. 

84. Neb.—Federal Land Bank of 
Omaha v. Tuma, supra 

Xh XiOulslazLa a purchaser of realty 
from tutrix In her Individual ca¬ 
pacity was required to look only to 
conveyance records In ascertaining 
nature of title owned by tutrix, and 
was not bound to Inspect probate 
records merely because succession 
had been opened and tutrix had qual¬ 
ified as such.—Sun Oil Co. v. Blevins, 
D.C.La. 29 F.Supp. 901, affirmed, C.C. 
A-, Blevins v. Sun Oil Co., 110 P.2d 
566. 

85. Neb.—^Federal Land Bank of 
Omaha v. Tuma, 216 N.W. 186, 116 
Neb. 99, 56 A.L.R. 186. 

86. Neb.—^Federal Land Bank of 
Omaha v. Tuma, supra. 

87. U.S.—Sun Oil Co. v. Blevins, D. 
C.La., 29 F.Supp. 901, affirmed, C.C. 
A., Blevins v. Sun Oil Co., 110 F.2d 
566, applying Louisiana law. 

88. Tex.—Gallemore v. Owen, Civ. 

App., 69 S.W.2d 469^ error dls- 
mlssed^ . , 


89. Tex.—Gallemore v. Owen, supra 

90. Okl.—Smith- v. Rockett, 192 P. 
691, 79 Okl. 244. 

28 CJ. p 1134 note 68. 

91. N.C.—Joyner v. Crisp, 73 S.B 
1004, 158 N.C. 199. 

28 aJ. P 1134 note 6.9. 

92. N.C.—^LeRoy v. Jacobsky, 48 S. 
B. 796, 136 N.a 443, 67 L.R.A. 977. 

93. Mo.—Joseph v. Belcher, App., 74 
S.W.2d 483. 

Guardian’s agent who retained de¬ 
posit held liable therefor.—Joseph v. 
Belcher, supra 

Subsequent leave of court to sell 
Where the guardian subsequently 
obtains leave of court to sell and 
Is willing and able to convey good 
title within the time limited by the 
contract, the purchaser cannot re¬ 
cover back money paid by him on ac¬ 
count of the purchase.—Morris v. 
GK) 0 dwln, 27 N.E. 986, 1 Ind.App. 481. 

94L Ky.—Cox V. Burrus, 248 S.W. 
239, 198 Ky. 48. 

Okl.—Chrlsman v. Parks, 281 P. 669, 
139 Okl. 162. 

Any contract which tends to 
smother bidding at the sale of a 
ward’s real estate is contrary to pub¬ 
lic policy and will not be enforced. 
Ky.—Cox v. Burrus, 248 S.W. 239, 
198 Ky. 48. 

Okl.-^hiisman v. Parks, 281 P. 5^69, 
139 Okl. 152. 

95. N.Et—^Pearson v. Baldwin, 123 
A. 891, 81 N.H. 247. 
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recover the land from the purchasers notwithstand¬ 
ing his guardian retains the property he pur¬ 
chased.®® Where the ward, after attaining his ma¬ 
jority, seeks to recover land sold by the guardian 
without authority, he is bound to refund to the pur¬ 
chaser as much of the purchase price as was ap¬ 
plied to the payment of debts for which the ward’s 
estate was liable, but he is not bound to restore pur¬ 
chase money which was neither received by him nor 
used for his benefit.®'^ 

(2) Statutory Authority 

Sales made under atatutes authorizing guardians to 
sell their wards' realty must conform to the requirements 
thereof. 

Sales under statutes authorizing guardians to sell 


the real estate of their wards must be for purposes 
and in situations intended by, or specified in, the 
statute,®® and such sales must comply with the re¬ 
quirements of the statutes,®® of which a strict con¬ 
struction has been required.^ Such statutes have 
generally been held constitutional,® although there 
is authority to the contrary.® 

(3) Testamentary Authority 

Authority to sell a ward's realty may be conferred 
on the guardian by will. 

Sufficient authority to sell the real estate of a 
ward may be conferred on the guardian by the terms 
of the will by which he is appointed and by which 
the property is devised to the ward,^ or may vest 


96 . Ky. —May v. Pratt, 35 S.W.2d 
642, 287 Ky. 369. 

97. Ark.—^Krow & Neumann v. Bern¬ 
ard. 238 S.W. 19,-152 Ark. 99. 

Ill.—Mantemach v. Studt, 88 N.B. 

1000, 240 Ill. 464, 180 Am.S.R. 282. 
28 C.J. p 1134 note 71. 

98. Ey.—^Ralston v. Kellys' Guard¬ 
ian, 281 S.W. 807, 218 Ky. 614. 

Or.—Olsen v. Rasmussen, 30 P.2d 
329, 146 Or. 648. 

Fiupose of statute 

The statute authorizing* sale of any 
Interest in land by guardian when 
approved by chancellor was Intended 
to enable guardian to sell without 
resorting to cumbersome proceeding 
under other statutes, requiring prior 
order of court—^Thurman v. Thur¬ 
man, 169 S.W.2d 402. 289 Ky. 599. 
ParUonlaz traasaotloiui held not sanc¬ 
tioned by statute 

Ky.—^Ralston v. Kellys’ Guardian, 
281 S.W. 807, 213 Ky. 614. 

N.Y.—^In re Title Guarantee & Trust 
Co., 273 N.Y.S. 158, 242 App.Dlv. 
80, motion denied 198 N.E. 371, 
268 N.Y. 494, and affirmed 2 N.K. 
2d 683, 271 N.Y. 537. 

WnoT waard's homestead may be 
iRold by guardian for necessary sup¬ 
port and education.—^Hart v, Wim¬ 
berly, 296 S.W. 89, 173 Ark. 1083. 
Partition 

(1) Tutor cannot sell realty In 
which his ward owns Interest by pri¬ 
vate sale for any purpose except to 
effect partition.—^Margetlch v. Em¬ 
mons, 161 So. 66, 178 La. 159—Spears 
V. Spears. 136 So. 614, 173 La. 294. 

<2) Where private sales of prop¬ 
erty in which minors were Interested 
did not on their faces show purpose, 
and record did not show whether 
sales were to effect partition, such 
sales by tutrix were held void, as 
far as affecting minors.—Spears v. 
Spears, supra. 

(3) Where purpose of tutor in 
making sale of realty owned Jointly 
by him and his ward la to effect par¬ 


tition, that tutor may be Induced 
by other considerations of advan¬ 
tage to his ward to make private 
sale does not forbid Judge to author¬ 
ize private sale, dispensing with fam¬ 
ily meeting.—^Margetich v. Emmons, 
supra. 

Partition generally see infra § 83. 
sale of 'ward’s Interest to oo5wner 
Sale by tutrix of minors' interest 
in realty to coOwners for its ap¬ 
praised value was authorized under 
amended statute, even though former 
statute required that entire property 
be sold.—Jackson v. United Gas Pub¬ 
lic Service Go., 198 So. 633, 196 La. 
1, certiorari denied 61 S.Ct 63, 311 U. 
S. 686, 85 L.Ed. 443. 

99. Ky.—Cox v. Burrus, 248 S.W. 
198, 198 Ky. 48. 

Okl.—Scott V. Gypsy Oil Co., 239 P. 

887, 112 Okl. 13. 

28 C.J. p 1134 note 74. 

Strict compliance required 
N.Y.—In re Title Guarantee & Trust 
Co., 273 N.Y.S. 158, 242 App.Div. 
80, motion denied 198 N.E. 371, 268 
N.Y. 494, and affirmed 2 N.E.2d 683, 
271 N.Y. 637. 

N.C.—Quick V. Federal Land Bank of 
Columbia, 181 S.E. 746, 208 N.C. 
662. 

Presumption of 'validity of guard¬ 
ian’s deed is Inapplicable where deed 
is not in compliance with statute re¬ 
quiring recitation of court's approv¬ 
al and order of the conveyance.— 
Gallemore v. Owen, Tex.Clv.App., 69 
S.W.2d 469, error dismissed. 

Composition of family meeting 
A sale of realty by tutrix of mi¬ 
nor children could not be collaterally 
attacked on ground that family meet¬ 
ing which authorized the sale was 
not properly composed in that one 
member of it was a friend and not 
a relative of the minors, although 
there were enough relatives to com¬ 
pose family meeting.—Jackson v. 
United Gas Public Service Co., 198 
• So. 683, 196 La. 1, certiorari denied 
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61 S.Ct. 63. 311 U.S. 686, 86 L.Ed. 
443. 

Fartloular transactions held not In 
compliance with statutory require¬ 
ments. 

Mo.—Texier v. Texier, 119 S.W,2d 
778, 342 Mo. 1220. 

Tex.—Gallemore v. Owen, Civ.App., 
69 S.W.2d 469, error dismissed. 
Severable contract 
In suit to rescind contract with 
guardian and cancel guardian's deed 
on theory that guardian refused to 
perform alleged agreement to trans¬ 
fer personalty in addition to realty 
and that contract was entire, such 
contract was severable, since consid¬ 
erable for real estate was separate 
from consideration for personalty, 
and failure to perform as to person¬ 
alty did not go to whole considera¬ 
tion.—Jones V. Peterson, 72 S.W.2d 
76, 335 Mo. 242. 

1. La.—Succession of Fontano, 200 
So. 142, 196 La. 776. 

Or.—Olsen v. Rasmussen, 30 P.2d 
329, 146 Or. 648. 

2. U.S.—^Ward v. New England 
Screw Co., C.C.R.I., 29 F.Cas.No. 
17,167, 1 Cliff. 666. 

28 CJ. p 1134 note 76. 

3. N.H.—Opinions of Justices, 4 N. 
H. 566. 672. 

Tenn.—Jones v. Perry, 10 Yerg. 69, 
30 Am.D. 430. 

4. Ga.—Thurmond v. Faith, 69 Ga 
832. 

28 C.J. p 1134 note 77. 

Necessity and propriety of sale 
held not required under a will pro¬ 
viding that, if guardian should deem 
it expedient to sell land, sale should 
be made and the guardian should re¬ 
invest the proceeds.—Johnson v. 
Harris, 259 S.W. 85, 202 Ky. 193. 
Mlsdesoziptlon of guardian In deed 
Where a guardian Is authorized 
by will to sell land, a deed following 
the authority to sell and describing 
the guardian as executor alone will 
be a valid execution of the power. 
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in the guardian on the death of a life tenant if his 
wards have not yet reached their majority.® 

h. Personalty 

Except at modifled by statute, the majority rule le 
that a guardian has the power to sell his ward's per¬ 
sonalty without an ortder of court; however, in such 
event, he acts at his own peril aa to using the requisite 
care and prudence. One who Is not an innocent pur¬ 
chaser without notice does not take good title to the per¬ 
sonalty as against the ward. 

Although there is authority to the contrary,® the 
generally accepted view is that a guardian, in the 
absence of any statutory restrictions on his author¬ 
ity in this respect, has power to sell the personalty 
of his ward,7 without obtaining any order of, or 
authority from, the court,® particularly when it is 


perishable and liable to waste.® 

Title, rights, and liabilities of purchaser. A pur¬ 
chaser who deals with the guardian justly and fair¬ 
ly has a right to presume that the guardian acts 
for the benefit of the ward,i® and will take a good 
title unless he has notice of fraud on the part of 
the guardian.il On the other hand, a purchaser 
from the guardian who is not an innocent purchaser 
without notice does not obtain good title to the 
property as against the ward;i® and if the pur¬ 
chaser has notice of the restricted authority of the 
guardian,!® or is cognizant of a fraudulent intent on 
the part of the guardian,i^ the sale will be invalid 
so far as the wards are concerned. It has also 
been held that the purchaser acquires no title when 


since the reference to the will gives' 
notice of the guardian’s authority. 
Cal.—^Norris v. Harris. 16 Cal. 226. 
Ky.—^Fontaine v. Dunlap, 82 Ky. 321. 
Effect of statute on powers of testa. 
mexLtary guardian 
Testamentary guardians may not 
by provisions of will appointing them 
be given power exempting them from 
mandatory statutory provisions reg¬ 
ulating the conduct of sales of real 
estate of minors made by ’'other 
guardians.”—McGrlff v. Leonard. 98 
9o. 179. 83 Fla. 696. 

B. Ga.—Walden v. Walden, 12 S.B. 

2d 346. 191 Ga. 182. 

6. Ariz.—Garrett v. Reld-Cashlon 
Land & Cattle Co., 270 P. 1044, 34 
Ariz. 246, rehearing denied 272 P. 
918. 34 Ariz. 482. 

Neb.—Wilkins v. Deal, 267 N.W. 486. 
128 Neb. 78. 

Okl.—Bohanaa v. Riddle. 298 P. 1031, 
145 Okl. 801. 

28 C.J. p 1134 note 78. 

7- Ind.—^Fletcher Trust Co. v. Hines, 
4 N.E.2d 562, 565. 211 Ind. HI. 108 
A.L.R. 930. citing Cozpxui Jlizis. 

Me.—Poet V. First Auburn Trust Co., 
155 A. 656. 130 Me. 313. 

28 C.J. p 1134 note 79. 

Sale permitted only under oondltlons 
prescribed in statute 
Wis.—In re Paulsen’s Guardianship. 

282 N.W. 36, 229 Wls. 262. 
Iklmitatlon to support and education 
of ward 

General guardian’s power to sell 
infant’s personalty other than In 
course of regular business to pre¬ 
serve It and to make Investments Is 
limited principally to expenditures 
for Infant’s support, maintenance, 
and education.—In re Title Guaran¬ 
tee & Trust Co., 273 N.T.S. 158, 242 
App.Dlv. 80, motion denied 198 N.B. 
371, 268 N.Y. 494, affirmed 2 N.B.2d 
682, 271 N.T. 637. 

Bills and notes 

(1) Provided there is compliance 
with statutory requirements, guard¬ 


ian may transfer or assign ward’s 
bills and notes. 

Ala.—^Klrsch v. Green. 166 So. 774, 
282 Ala. 65. 

Okl.—Bohanan v. Riddle, 298 P. 1031. 
145 OkL 801. 

28 C.J. p 1134 note 79 [c]—8 CX p 
889 note 16. 

(2) Transfer of bills and notes by 
person in representative capacity 
generally see Bills and Notes $ 191. 
Consent to cancellation of trust 
Guardian has right to give bind¬ 
ing consent, for wards, to cancella¬ 
tion of trust of personal property, 
where cancellation is for wards' In¬ 
terest and Is approved by chancellor, 
and such action comes within the 
purview of his right to sell his 
wards’ personalty.—^Riedlin’s Guard¬ 
ian V. Cobb, 1 S.W.2d 1071, 222 Ky. 
664. 

8. Ala.—Spann v. First Nat. Bank 
of Montgomery. 200 So. 664, 240 
Ala. 539. 

Ind.—^Fletcher Trust Co. v. Hines. 4 
N.E.2d 662, 211 Ind. HI. 108 A.L. 
R. 930, citing CCzpus Juris. 

Me.—^Post V. First Auburn Trust Oo., 
155 A. 655. 180 Me. 313. 

28 C.J. p 1136 note 81. 

Sales under order of court generally 
see Infra §5 105-142. 

Basis for mis Is that personal es¬ 
tate of ward is necessarily subject 
to more unlimited control than real¬ 
ty and may be invested, called in, 
aud reinvested, and changed and oth¬ 
erwise disposed of as the exigencies 
of the trust in the judgment of 
guardian may seem to require.—^Fleld 
V. Schleffelln, 7 Johns.Ch., N.Y., 150, 
11 Am.D. 441—28 C.J. p 1136 notes 
80, 81. 

Assignxneut of mortgage 
Minn.—^Humphrey v. Bulsson, 19 
Minn. 221. 

41 C.J. p 664 note 61. 
ft, Va—Busklrk v. Sanders, 78 S.E. 
937, 70 Ya 363. 

la N.Y.—In re Title Guarantee & 
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Trust Co., 273 N.T.S. 158, 242 App. 
Dlv. 80, motion denied 198 N.E. 
371. 268 N.Y. 494, affirmed 2 N.E. 
2d 682, 271 N.Y. 687—Field v. 

Schleffelln. 7 Johns.Ch. 150, 11 Am. 
D. 441. 

11. Ill.—Schmidt v. McBean, 98 Ill. 
App. 421. 

N.Y.—In re Title Guarantee & Trust 
Co.. 273 N.Y.S. 168, 242 App.Div. 
80, motion denied 198 N.E. 871, 268 
N.Y. 494. affirmed 2 N.E.2d 682, 271 
N.Y. 687. 

Sale without authority 
Where foreign guardian, without 
authority to dispose of property be¬ 
longing to his ward, sells securities 
forming part of his ward’s estate 
to purchaser In good faith and with¬ 
out actual knowledge of such want 
of authority, no title passes to pur¬ 
chaser.—Merchants & Clerks Sav. 
Bank Co. v. Schirk, 27 Ohio Clr.Ct 
125. 

12. Pa—^Hamilton v. People’s Nat. 
Bank, 102 A. 877, 259 Pa 220. 

Sale of bonds without transfer on 
books 

Where corporate bonds contained a 
provision that after registration no 
transfers except on books of com¬ 
pany should be valid, and guardian 
sold such bonds registered in name 
of ward without any transfer on 
books of company, purchaser was not 
innocent purchaser without notice 
and did not obtain good title as 
against ward.—^Hamilton v. People’s 
Nat. Bank. 102 A. 877, 269 Pa 220. 

13. N.Y.—In re Title Guarantee & 
Trust Co., 273 N.Y.S. 168, 242 App. 
Dlv. 80, motion denied 198 N.E. 371, 
268 N.Y. 494, affirmed 2 N.E.2d 682, 
271 N.Y. 637. 

la N.Y.—^In re Title Gtzarantee & 
Trust Co., 273 N.Y.S. 158. 163, 242 
.App.Dlv. 80, citing Corpus Juris, 
and motion denied 198 N.E. 871, 
268 N.Y. 494. affirmed 2 N.E.2d 682. 
271 N.Y. 637. 

28 C.J. P 1186 note 85. 
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there is a total failure of consideration.^® One who 
purchases personal property of the ward from the 
gfuardian in good faith 2 ind without notice, actual or 
constructive, of any impropriety on the part of the 
guardian, is under no duty to see to the proper ap¬ 
plication of the purchase money.^® 

Cere and prudence; liability for loss. A court or¬ 
der authorizing a guardian to sell his ward’s per¬ 
sonalty, which is obtained on a full disclosure of 
all the facts and without fraud, absolves the guard¬ 
ian from liability for any loss sustained.^*^ How¬ 
ever, if no order is made and a guardian acts on 
his own responsibility in the sale of personalty, 
then the law requires him to show that he acted 
with a proper degree of care and prudence.^® If 
in good faith a guardian sells on credit, taking the 
purchaser’s note, without security, but before it is 
collected the purchaser becomes insolvent, the 
guardian will not be liable to his ward for failure 
to collect the note.^® 

Statutory requirement of court authority. A stat¬ 
utory limitation on the powers of guardians to sell 
the personalty of their wards may be established 
by requiring that authority from the court shall be 
obtained as a prerequisite to such saleand where 
there is such a statute an unauthorized sale is 


void.®^ A statute providing that the court may au¬ 
thorize or require'a guardian to sell personal prop¬ 
erty held by him as guardian and invest the pro¬ 
ceeds in real estate does not prevent him from trans¬ 
ferring a valid title to personal property without 
an order of court.®® 

c. Exchange 

As a general rule, a guardian Is not permitted, In the 
absence of court authority, to change his ward's per¬ 
sonalty Into realty or his realty Into personalty. Au¬ 
thority Is divided on the question of his right to ex¬ 
change personalty for other personalty. Without court 
order, he may not exchange his ward’s realty for other 
realty unless authorized by deed or will; and some 
authorities deny the court’s power to authorize such ex¬ 
change. 

The rule at common law is that a guardian is 
not permitted to change his ward's real estate into 
personal property,®® or his personal property into 
real property;®^ and this is the general rule in the 
absence of an order of court.®® 

Some authorities hold that a guardian may law¬ 
fully exchange personal property of the ward for 
other personal property, without order of court, 
when a prudent man in the conduct of his own af¬ 
fairs would have done so;®® but there is authority 
to the contrary.®"^ 


15. ‘La.—Wlilte v: Nesblt, 21 La.Aiin. 
600. 

16. Ala.—Guntersvllle Bank v. XT. S. 
Fidelity & Guaranty Co., 75 So. 
168, 201 Ala. 19. 

17. Ind.—^Fletcher Trust Co. v. 

Hines, 4 N.F.2d 662, 211 Ind. Ill, 
108 A.L.R. 930. 

18L Ind.~Fletcher Tx*ust Co. v. 

Hines, supra. 

Prudence ''and diligence in znanage- 
mdilt of estate generally see supra 
S 76. 

Ohoses In. action 

A guardian’s sale of oboses in ac¬ 
tion of his ward, without order of 
court, is at his peril and at peril 
of his bondsmen.—^Echols v. Speake, 
64 So. 806, 185 Ala. 149, AnmCas. 
1916C 332., 

TTunecessary sale 

If guardian unnecessarily sells 
bank stock belonging to his ward and 
appropriates proceeds, he and his 
sureties are liable to replace stock 
or to account for and pay its value at 
time when it should be replaced, with 
accrued dividends.—Commonwealth 
Bank v. Craig, 6 Leigh 899, 83 Va. 
399. 

19. N.C.—^Lawrence v. Morrison, 68 
N.C. 162. 

20. Okl.—^Bohanan v. Biddle, 293 P. 
1081, 145 Okl. 301. 

Wls.—^In re Paulsen’s Guardianship, 
282 N.W. 86, 229 Wis. 262. 

28 aj. p 1136 note 94. 


Palltize to sell as not negligence 
In absence of order of court direct¬ 
ing or authorizing sale, a gruardian’s 
retention or holding of property for 
ward does not constitute negligence 
or a violation of his duty, as a mat¬ 
ter of law.—^In re Paulsen’s Guard¬ 
ianship, 282 N.W. 36, 229 Wls. 262. 
Statute held pezmisslve 

Statute providing that court may 
license guardian to sell estate was 
held permissive, and not restrictive, 
as regards personal estate. 

Ind.—Fletcher Trust Co. v. Hines, 
4 N.E.2d 562, 211 Ind. Ill, 108 A. 
L.R. 980. 

Me.—^Post V. First Auburn Trust Co., 
156 A. 655, 130 Me. 313. 

21. Okl.—^Bohanan v. Biddle, 293 P. 
1031, 145 Okl. 301. 

22. Mass.—Gardner v. Beacon Trust 
Co., 76 N.E. 455. 190 Mass. 27, 112 
Am.S.R. 303, 2 L.B.A.,N.S., 767, 6 
Ann.Cas. 581. 

28 C.J. p 1136 note 95. 

Guardian’s investment in real estate 
generally see infra § 84. 

23. Tenn.—^Allen v. Folwell, 1 Tenn. 
App. 615. 

24i Or.—Olsen v. Basmussen. 30 P. 

2d 829, 146 Or. 648. 

Tenn.—^Allen v. Folwell, 1 Tenn-App. 
615. 

25. Ohio.—Guardianship of Zimmer¬ 
man, 47 N.B.2d 782, 141 Ohio St. 
207. 


Tenn.—^Kirk v. Sumner County Bank 
& Trust Co., App., 163 S.W.2d 139 
—Allen V. Folwell, 1 Tenn.App. 
615. 

2& N.C.—Freeman v. Wilson, 74 N. 
C. 368. 

28 C.J. p 1136 note 96. 

Failure to exchange stock 
Where corporation, in which guard¬ 
ian owned stock, proposed to ex¬ 
change its notes for a portion of 
stock outstanding, under a resolution 
requiring that each holder of such 
stock be given an opportunity to sell, 
and, with knowledge of such oppor¬ 
tunity, guardian failed to make such 
exchange within time allowed there¬ 
for under the resolution, her ac¬ 
tion was binding on ward.—Busklrk 
V. Bankers Finance Corporation, 3 S. 
H.2d 460, 121 W.Va. 861. 

27. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.Mo., 
105 F.2d 496, construing Missouri 
law. 

Mont.—^Alexander v, Windsor, 81 P. 
2d 686, 107 Mont 162. 

Lack of Jurlsdlctloii for court or¬ 
der authorizing an exchange of per¬ 
sonalty renders such order void. 
Mont.—^Alexander v. Windsor, supra. 
Tex.—Commander v. Bryan, Clv.App., 
123 S.W.2d 1008. 

BastoratloiL by wards held not re¬ 
quired where they received no bene¬ 
fits from the void exchange of per- 
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A guardian cannot exchange his ward’s realty for 
other realty without an order of court,28 unless 
this power has been conferred on him by deed or 
will;28 and it has been held that the court has no 
power to authorize® 0 or order8^ the exchange of the 
lands of an infant for other lands, unless there is 
statutory authority for the court’s action.®® 

§ 83. -Partition 

Under or apart from statute, a guardian may be re¬ 
garded as authorized to act for the ward In the partition 
of land in which the ward has an Interest. 

Where the ward owns an undivided interest in 
land, the guardian may be authorized by statute to 
act for him with reference to the partition of the 
land;®® and even in the absence of statute it has 
been considered that a guardian may join with co- 
tenants of his ward in an amicable partition of the 
land held in cotenancy.®^ However, it has also been 
held that an infant is not estopped by an agreement 
of his guardian for partition of lands in which he 
is interested, unless such agreement was ordered or 
sanctioned by the court having jurisdiction of the 
guardianship.®® 

Testamentary provisions. Where a will provided 
that the executors should control the interest of the 
infant devisees after partition and until their ma¬ 


§ 84 

jority, the regular guardian of the estate of the 
devisees was not entitled to represent them on par¬ 
tition.®® Where a will directed a partition and di¬ 
vision of the estate, real and personal, to be made, 
but did not direct how it should be made, a partition 
by the authority of the executor with the consent 
of the guardian of an infant legatee was held to 
be void as against the infant.® 

Verbal understandings by a guardian concerning 
the partition of realty in which the ward is inter¬ 
ested will not be given effect as against the ward 
and as against judicial averments and admissions 
by deed.®® 

§ 84. Investments 

a. In general 

b. Order or approval of court 

c. Prudence and diligence 

d. Character of investments 

a. In General 

As a general rule, It Is the right and duty of a 
guardian to keep the ward's funds Invested, but com- 
pliance must be had with all statutory requirements and 
title to the Investment must be taken In the name of the 
ward and not In the name of the guardian Individually. 

As a general rule, it is the right and duty of a 
guardian to keep the ward’s funds invested,®® un- 


Bonalty.—^Alexander v. Windsor, 811 
P.2d 685, 107 Mont 162. 

Guardlaii’s exoluuig'e of stook of 
his ward In one corporation for an¬ 
other corporation's stock on consoli¬ 
dation of corporations, without au¬ 
thority or direction from court and 
without securing court's confirmation 
of exchange, is not binding on ward. 
—Garrett v. Keld-Cashlon Land & 
Cattle Co., 270 P. 1044, 34 Arlz. 245, 
rehearing denied 272 P. 918, 34 Arlz. 
482. 

S& Elan.—^Weathered v. Weathered, 
224 P. 901, 903, 115 Elan. 744, cit¬ 
ing Corpus Juris. 

Tex.—Foust V. Pranks, Civ.App., 80 
S.W.2d 374. 

28 C.J. p 1136 note 97. 

29. Ga.—Thurmond v. Faith, 69 Ga. 
832. 

28 aJ. p 1186 note 98. 

sa Pa.—Sayers v. Pollock, 68 A. 
782, 219 Pa. 274. 

31. Ark.—Robertson v. Cooper, 241 
S.W. 60, 164 Ark. 5. 

28 C.J. p 1136 note 1. 

39L Or.—Olsen v. Rasmussen, 80 P. 
2d 329, 146 Or. 648. 

33. Mo.—^Hlte V. Thompson, 18 Mo. 
461. 

28 C.J. p 1186 note 16. 


Transaction held not authorized by 
statute 

Okl.—Lewis V. Goforth, 221 P, 428, 
96 Okl. 186. 

34. Mich.—^Hunt v. Rabltoay, 84 N. 
W. 59. 126 Mich. 187, 84 Am.S.R. 
663. 

28 C.J. p 1137 note 17. 

35. Tex.—^Rainey v. Chambers, 66 
Tex. 17. 

36. Tex.—Shiner v. Shiner, 40 S,W. 
439, 16 Tex.Civ.App. 666. 

37. S.C.—Jones v. Massey, 9 S.C. 
876. 

38. La.—^Fahey v. Fahey, 54 So. 973, 
128 La. 503. 

39. Ala.—Davis v. State, 185 So. 
774, 237 Ala. 143. denying certio¬ 
rari 185 So. 771, 28 Ala.App. 348— 
Sims V. Russell, 183 So. 862, 236 
Ala. 662. 

111.—In re Lalla's Estate, 1 N.m2d 
60, 862 Ill. 621. affirming 281 Ill. 
App. 124. 

lowcu—^In re Anderson's Guardian¬ 
ship, 226 N.W. 268, 208 Iowa 191, 
64 A.L.R. 687. 

Nev.—In re Anderson's Guardianship, 
7 P.2d 814, 816, 64 Nev. 108, citing 
Corpus Juiis. 

KT.—Delafield v. Barret, 200 N.B. 

67. 270 N.Y. 48, 104 A.L.R. 941, 

I modifying 279 N.T.a 445, 246 App. 

I Div. 38—^In re Staten Island Nat 
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Bank & Trust Co., 282 N.Y.S. 163, 
156 Mlsc. 380. 

N.C.—Sheets v. J. G. Flynt Tobacco 
Co., 141 S.E. 365, 196 N.C. 149. 
Pa.—^In re Grab's Estate, 48 LanaL. 
Rev. 897—In re Santlna's Estate, 
20 Erie Co. 77. 

S.C.—^Poole V. Bradham, 141 S.E. 267, 
143 S.C. 156. 

28 C.J. p 1139 note 67. 

Power of representative of deceased 
guardian to invest ward's funds 
see infra 5 104. 

Purchase of property in guardlan'^s 
name with ward’s funds see Infra 
§ 98 . 

Ratification of unauthorized invest¬ 
ments see infra 3 96. 

Bank authorized by charter to act 
as guardian owes the same duty to 
ward as an Individual would owe to 
Invest funds as the law applicable 
to Investments requires.—Rose v. 
Bank of Wadesboro, 9 S.E.2d 2, 217 
N.a 600. 

Excess revenue 

Under statute requiring tutor to 
invest excess of ward's revenues over 
expenses above five hundred dollars 
and to pay Interest on uninvested ex¬ 
cess, "revenue" is synonymous with 
word "funds" and means all moneys 
belonging to ward that come Into 
hands of tutor In course of admin¬ 
istration.—^Hall V. Courtney, 166 So. 
468, 184 La. 80. 
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less the sum is so small that a prudent person would 
not seek an investment;^® and in case of failure to 
do so he may become liable for interest thereon, see 
infra § 87. So, also, the guardian may change the 
property of his ward to put it at greater yield if 
there is no express statutory restriction and if the 
change is manifestly for the advantage of the 
ward;^i but it is sometimes provided by statute 
that a guardian cannot, without an order of court, 
change the form of an investment in real estate.^^ 

In investing funds of his ward, the guardian 
must comply with all statutory requirements in con¬ 
nection therewith,43 as with respect to security for 
the investment.44 If the statute does not so require, 
guardianship funds need not be invested only in 
securities protected by a surety or secured by some 
form of lien.45 

Investment vn name of guardian. An investment 
of the ward’s funds in the guardian’s own name as 


an individual is generally improper,4® and renders 
the guardian liable for any loss that may result ir¬ 
respective of any question of good faith or honest 
intention on his part.47 In order that the guardian 
may be protected from liability for loss, the invest¬ 
ment must be made not in his name but in that of 
the ward, whether the investment is in real48 or 
personal security.43 It has been held, however, 
that where the guardian has in good faith invested 
in his own name individually, the liability imposed 
for such transgression is limited to the actual dam¬ 
ages caused thereby, and he does not become an 
insurer of the investment.®® 

It has been held that a guardian may take title 
to a mortgage in which he has invested his ward’s 
funds, notwithstanding a statute requiring that ti¬ 
tle to purchased realty be taken in the ward’s 
name.®i It is not illegal for one to take title in 
himself as curator instead of vesting legal title in 
the ward where the deed clearly shows that the 


Oonslderatile btuos should ordinari¬ 
ly be held for temporary purposes by 
fiTuardlan not lonirer than six months. 
In view of availability of United 
States bonds and treasury certificates 
for Investment purposes.—^In re Ug- 
gen's Guardianship, 271 N.W. S26, 
224 Wls. 24. 

Betentloii of stook 

Guardian was not chargeable for 
full par value of wards* stock which 
guardian failed to Invest In safe in- 
terest-beaxlng securities as required 
by statute where guardian was at¬ 
tempting to preserve his wards* In¬ 
terest in corporation and there was 
no ready sale for wards* stock at 
time It came Into guardlan*s hands. 
—^Davidson's Adm’x v. Davidson, 117 
S.W.2d 1044, 274 Sly. 28. 

4QL Ala.—^Barnes v. Clark, 151 So. 

686, 227 Ala. 651, 90 A.Ii.R. 637. 
OkL—OKerr v. Weathers, 163 P. 866, 
49 Okl. 674. 

41. N.T.—Schwartz v, Kutsher, 29 
N.r.S.2d 168, 176 Mlsc. 815. 

Va.—Cottrell v. Reams, 146 S.B. 317, 
161 Va. 773. 

Sale or exchange of property general¬ 
ly see supra 8 82. 

Disposal of securities not authorized 
by statute see Infira subdivision d 
(1) of this section notes 22—26. 

4SL CaJ.—^Los Angeles County v. 
Wlnans, 109 P. 640, 13 Cal.App. 
234. 

43; Fla.—^American Surety Co. of 
New York v. Ar-drews, 12 So. 2d 599. 
Mo.—^In re Farmers* Rxchcinge Bank 
of Gallatin, 37 S.W.2d 936, 327 Mo. 
640, 82 Ali.R. 22—Mills v. Smith, 
App., 92 S.W.2d 989. 

Okl.—^Bohanan v. Riddle, 298 P. 1081, 
145 OkL SOL 


Pa.—In re Henry's Estate, 38 Pa. 
Dlst. & Co. 700, affirmed 19 A.2d 66. 
841 Pa. 439. 

Tenn.—Carroll v. Bblen, 166 S.W.2d 
412, 178 Tenn. 146—Humphries v. 
Manhattan Sav. Bank & Trust Co., 
122 S.W.2d 446. 174 Tenn. 17— 
Freeman v. Citizens* Nat. Bank, 70 
S.W.2d 26, 167 Tenn. 399—McCuis- 
ton V. Haggard, 109 S.W.2d 413, 21 
Tenn.App. 277. 

Substantial compliance lasiiillclent 
A guardian must strictly comply 
with statutes in Investing and han¬ 
dling ward's funds, and substantial 
compliance with law Is insufficient.— 
State ex rel. Wilson v. Meek, 146 S. 
W.2d 961, 24 Tenn.App. 492. 

3jaws In force 

Legality of guardian's Investment 
of ward’s funds must be determined 
under laws In force when invest¬ 
ment was made.—^In re Iscovitz* Es¬ 
tate. 179 A. 548, 319 Pa. 277. 

Powers of trustees distinguished 

In construing statutes governing 
sale and investment of ward’s prop¬ 
erty by guardian and by trustee, 
distinctions between the rights, pow¬ 
ers, and duties of guardians and 
those of trustees must be considered. 
—In re Paulsen’s Guardianship, 282 
N.W. 36. 229 Wls. 262. 

44. Ala.—Davis v. State, 185 So. 774, 
237 Ala. 148, denying certiorari 185 
So. 771, 28 Ala^App. 348. 

N.C.—^Boyett v. Hurst, 64 N.C. 166, 
171, 1 Jones Eq. 166. 

Good faith immaterial 

Under statute allowing guardian 
to invest ward’s money In first mort¬ 
gages on condition that mortgage 
should not exceed one half of actual 
value of property, that guardian acts 

134 


in good faith and in exercise of 
sound discretion does net render In¬ 
vestment In compliance with statute, 
if mortgage In fact exceeds one half 
of actual value of property.—In re 
Karkowski’s Estate. 264 N.W. 487, 
220 Wls. 45. 

46b Va-—Powers v. Powers, 3 S.B.2d 
162, 174 Va. 164. 

46. Wash.—In re LeFevre’s Guard¬ 
ianship, 113 P.2d 1014, 9 Wash. 2d 
145. 

Besultlng trust 

That bonds wers registered in 
name of curator Individually did not 
deprive trust estate of right to them, 
in view of resulting trust in favor 
of estate, and guardian was entitled 
to delivery of bonds from seller on 
condition that he would have them 
registered in his representative ca¬ 
pacity.—Park Bank v. Yerlngton, 
Mo.App., 276 S.W. 970. 

47. Mo.—Park Bank v. Yerlngton, 
App., 275 S.W. 970, 972, citing Cor¬ 
pus Juris. 

Pa.—^In re Good's Estate, 27 North. 
Co. 236. 

28 C.J. p 1144 note 51. 

4a Ala-—Ward v. Jossen, 119 So. 

220, 218 Ala. 530. . 

Cal.—^In re Bane. 52 P. 852, 120 Cal. 

533, 65 Am.S.R 197. 

S.C.—Gullick V. Slaten, 168 S.E. 697, 
169 S.C. 244. 

49. Pa.—Stanley’s Appeal, 8 Pa. 431, 
49 Am.D. 530. 

28 C.J. p 1145 note 53. 

sa Wash.—In re LeFevre’s Guard¬ 
ianship, 113 P.2d 1014, 9 Wash.2d 
145. 

61. Ala.—^Eelly v. Wilson, 175 So. 
551, 284 Ala 456. 
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guardian takes and holds the legal title for the 
benefit of his ward.52 

b. Order or Approval of Conrt 

(1) In general 

(2) Effect of order or failure to secure 

order 

(1) In General 

While an order of court directing or approving an 
Investment Is not essential except where required by 
statute, a guardian may obtain such an order to protect 
himself from possible liability. Proceedings to obtain 
approval must conform to general rules of procedure, 
and the order must be proper and sufficient In form and 
content. 

Under some statutory provisions a guardian must 
obtain an order of court directing or approving an 
investment of his ward’s funds before making such 
investment.®^ Such provisions are usually manda¬ 
tory and not merely directory,®^ but they do not 
preclude the guardian from making investments in 
accordance with the terms of a will or other instru¬ 
ment passing the property, even without the order 


of court.®® Under some statutes, only investments 
not expressly authorized therein need be approved 
by the court.®® 

In the absence of a statutory requirement the 
guardian is not obliged to obtain the sanction of 
court before loaning or investing his ward’s funds,®7 
except perhaps for the purchase of realty, discussed 
infra subdivision d (2) of this section, although he 
may at his option secure such approval,®® in order 
to protect himself against possible liability for an 
imprudent investment, see infra subdivision b (2) 
of this section. 

Proceedings to obtain approval of court. Gener¬ 
al rules of procedure govern proceedings to obtain 
judicial approval of an investment of funds by a 
guardian.®® As a rule, notice to all persons inter¬ 
ested is necessary,®® but it has been held that the 
ward is not a necessary party to the proceedings and 
need not receive notice thereof,®^ and that the ap¬ 
pointment of a guardian ad litem is not necessary, 
so that a failure to make such appointment does not 
render the order void or subject to collateral at¬ 
tack,®® Like other judgments, the court’s order, if 


52. Mo.—McCune’s Estate v. Daniel. 
76 S.W.2d 403. 

53. Ark.—^U. S. Veterans* Bureau v. 
Riddle, 67 S.W.2d 826. 186 Ark. 
1071. 

111.—In re Guardianship of Lutz, 1 
N.E.2d 65. 362 lU. 631, reversing 
280 IlLApp. 587. 

Iowa.—In re Gannon's Guardianship. 

1 N.W.2d 217. 231 Iowa 366. 

Miss.—^Dorsey v. Murphy, 194 So, 
603. 188 Misa 291. 

Neb.—Wilkins v. Deal, 267 N.W. 486. 

128 Neb. 78. 

28 G.J. p 1140 note 73. 

Effect of failure to obtain order see 
infra subdivision b (2) of this sec¬ 
tion. 

Necessity for approval of loans see 
infra S 85. 

Joint duty 

Statute requiring guardians to re¬ 
port to probate court on loans made 
with ward’s money and requiring 
probate court to approve or disap¬ 
prove investments places Joint duty 
on guardian and court, and failure 
of one to respond to such duty does 
not relieve the other.—Mills v. Smith, 
Mo.App., 92 S.W.2d 939. 

54. Ark.—^U. S. Veterans’ Bureau v. 
Riddle. 57 S.W.2d 826. 186 Ark. 
1071. 

Miss.—^Brewer v. Herron. 157 So. 522. 

171 Miss. 436. 

28 C.J. p 1140 note 74. 

55. Mo.—^McCune’s Estate v. Daniel, 
76 S.W.2d 403. 

66* Ga.—Cochran v. Spinks. 180 S. 
R 221. 180 Ga. 623—Georgia Rail¬ 
road Bank & Trust Co. v. Liberty 


Nat Bank & Trust Co., 177 S.R 
803. 180 Ga. 4—^Marshall v. Citizens 
& Southern Nat Bank, 187 S.E. 240. 
64 Ga.App. 123. 
mvestmeiLts allowed by law 

In statute authorizing guardian to 
Invest estate funds in securities as 
allowed by law or approved by court, 
word “or” was not required to be 
construed as “and” so as to author^ 
Ize Investment in securities only as 
law allowed if and when approved by 
court.—^Hlnes v. Mills, 60 S.W.2d 181, 
187 Ark. 465. 

57. Ind.—^In re Elgenmann’s Guard¬ 
ianship. 14 N.E.2d 585, 214 Ind. 92, 
116 A.L.R. 432—^Farmers Loan & 
Trust Co. of Tipton v. Birden, 10 
N.E.2d 412, 104 InaApp. 133. 

Me.—^Hlnes v. Ayotte, 189 A. 835, 
135 Ma 103. 

N.Y.—In re Staten Island Nat. Bank 
& Trust Co., 282 N.T.S. 163, 166 
Misc. 830—^McBrien v. McBrlen, 271 
N.Y.S. 905, 160 Misc. 849. 

N.C.—Robinson v. Ham, 200 S.E. 903, 
215 N.C. 24. 

Okl.—^McDougal v. Kersey, 236 P. 7, 
108 Okl. 231. 

Fa.—In re Henry's Estate, 19 A.2d 
66. 841 Pa. 439—^In re Grab’s Es¬ 
tate, 48 Lanc.L.Rev. 397. 

S.D.—^In re Zylstra’s Estate. 288 N. 

W. 169, 69 S.D. 89. 

28 C.J. p 1139 note 70. 

Statute authoziziug guardian to 
seek court approval of investment 
was construed as directory and not 
mandatory, and hence not to require 
guardian to obtain approval before 
making investment.—Champ v. 
Brown, 266 N.W. 94. 197 Minn. 49. 
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5S. S.D.—^In re Zylstra’s Estate, 238 
N.W. 169, 69 S.D. 89. 

59. Ky.—Houston's Guardian (now 
Luker) v. Luker's Former Guard¬ 
ian. 69 S.W.2d 1014, 253 Ky. 602. 

Jurlsdlotiou 

On filing of guardian's ex parte 
petition for Judicial approval of in¬ 
vestment, court obtained Jurisdiction 
of subject matter and bad exclusive 
discretion to approve or disapprove 
investment, although not reported 
until after guardian ceased to be 
such.—^Houston’s Guardian (now Lu¬ 
ker) V. Luker’s Former Guardian, 69 
S.W.2d 1014, 253 Ky. 602. 

Order hdd supported by evidence 
Ky.—^Houston’s Guardian (now Lu¬ 
ker) V. Luker's Former Guardian, 
69 S.W.2d 1014, 263 Ky. 602. 

Miss.—^Henry v. Baker, 166 So. 444, 
174 Miss. 676. 

Order made by disqualified Judge 

affords guardian no protection.—Ber- 
ryhlll V. Jackson, 172 P. 787. 70 Okl. 
16. 

60. U.S.—Corcoran v. Kostrometl- 
noff, Alaska, 164 F. 685, 91 C.C.A. 
619, 21 L.R.A.,N.S.. 399. 

28 C.J. p 1140 note 83 [c]. 

61. Ga.—^Marshall v. Citizens As 
Southern Nat. Bank, 187 S.R 240, 
54 Ga.App. 123. 

Ky.—^Houston’s Guardian (now Lu¬ 
ker) V. Luker's Former Guardian, 
69 S.W.2d 1014, 253 Ky. 602. 

68. Ga.—^Marshall v. Citizens As 
Southern Nat. Bank, 187 S.R 240, 
64 Ga»App. 123. 
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regular on its face, is not subject to collateral at¬ 
tack.®^ 

Form and sufficiency of order or approval. Gen¬ 
erally, the action of the court which will protect 
a guardian in the matter of investments must be 
an action had under such circumstances as to show 
a bringing of such matter to the attention of the 
court for an adjudication thereon.®^ According to 
some authority, the order or direction of the court 
for the investment of guardianship funds must be 
written,®® but it has also been held that verbal ad¬ 
vice by the judge that certain investments should be 
made may operate as orders and directions which 
will protect the guardian.®® 

It has been held that a court order may effec¬ 
tively confirm an investment previously made with¬ 
out an order so as to absolve the guardian from li¬ 
ability in connection therewith.®^ Under some stat¬ 
utes, however, antecedent approval of the invest¬ 
ment is required, and subsequent confirmation of 
the guardian’s acts is insufiicient to protect him 
against liability.®® The court’s approval of a guard¬ 
ian's annual reports, disclosing investments made 
w-ithout an order of court, does not amount to a 
ratification of his acts so as to protect him from 
liability with respect to such investments.®® 

Construction and operation of order. Where the 
court has made an order directing a particular in¬ 


vestment, oral conversations between the guardian 
and the judge cannot have the effect of modifying 
such order so as to authorize a different invest¬ 
ment.*^® Where the court ordered a guardian to 
invest certain funds in real estate mortgages, a sub¬ 
sequent provision in the same order, requiring the 
same funds to be invested in interest bearing se¬ 
curities, did not modify the previous requirement 
that such securities be mortgages.*^^ An order of 
court authorizing a guardian to invest a certain 
sum for the ward in a certain way amounts to 
nothing where the guardian has not and never had 
any money belonging to the ward.^® An order au¬ 
thorizing a guardian to purchase land with the 
ward's funds is not conclusive on the vendor in an 
action by him to have a deed taken in the ward's 
name declared a mortgage.*^® 

(2) Effect of Order or Failure to Secure 
Order 

A valid court order approving an investment protects 
the guardian from liability for loss, In the absence of 
fraud or gross negligence. The failure to secure court 
approval of an Investment renders It at the risk of the 
guardian If the statute requires such approval, but in the 
absence of such a requirement, the guardian is liable 
for loss only If he has acted without reasonable care and 
prudence. 

Effect of approval. The rule prevails in most 
jurisdictions lhat where the guardian obtains the 
court's approval of an investment before it is made, 


63. Qa.—Marshall v. Citizens & 
Southern Nat. Bank, supra. 

64. Cal.—^Matter of Wood, 114 P. 
992, 159 CaL 466, 36 L.R.A.,N.S., 
253. 

28 G.J. p 1140 note 83 [a] (3). 

66. N.D'.—^Elilby v. Burnham, 256 N. 
W. 622, 65 N.D. 169. 

Jndcre’s IndOTsements of aUowance 
of annual reports of guardian Is not 
tantamount to requisite written or¬ 
der.—Kilby V. Burnham, supra. 

66. Ark.—Parker v. Wilson, 136 S. 
W. 981, 98 Ark. 553, 137 SW. 926, 
99 Ark. 344, Ann.Cas.l913B 84. 

Wyo.—Nagle v. Robins, 62 P. 164, 
796, 9 Wyo. 211. 

67. Ala.—^Hall v. Kssllnger, 179 So. 
639, 642, 235 Ala. 461, citing Cor¬ 
pus Jtixis. 

Pa.—^In re Henry's Estate, 19 A*2d 
66, 341 Pa. 439. 

03. Miss.—Brewer v. Herron, 167 
So. 522, 171 Miss. 435. 

Ztaason for rule 

'*That a detailed investigation, ex¬ 
amination, and approval of a pro¬ 
posed investment before made Is 
likely to be a very different thing 
from a more or less cursory approv¬ 
al thereof subsequent to the making 
and in connection with the rather 


routine approval of an annual ac¬ 
counting is obvious. That the one 
much better protects the interests of 
the ward than the other is likewise 
obvious."—^In re Guardianship of 
Steadman's Estate, 265 N.W. 596, 598, 
64 S.D. 156. 

In Iowa 

(1) Under statute providing that 
proposed Investments shall first be 
presented to court or a judge for ap¬ 
proval, court was without power aft¬ 
er statute went into effect to approve 
an Investment previously made by a 
guardian without prior approval of 
court—In re Cannon's Guardianship, 
1 N.W.2d 217, 231 Iowa 866—In re 
Morris' Guardianship, 292 N.W. 836, 
228 Iowa 646—In re Guardianship of 
Nolan, 249 N.W. 648, 216 Iowa 903. 

(2) Prior to adoption of the stat¬ 
ute, however, it was the general rule 
that Investments made without a pri¬ 
or court order could be validated by 
a subsequent order of court approv¬ 
ing the same.—^Richardson v. Lampe, 
266 N.W. 629, 221 Iowa 410—In re 
Guardianship of Demley, 259 N.W. 
481, 219 Iowa 766—Benson v. Benson, 
239 N.W. 79, 213 Iowa 492—Easton v. 
Somerville, 82 N.W. 476, 111 Iowa 
164, 82 Am.S.R. 502. 

(3) Under the old rule, an approv¬ 
al of Intermediate reports of guard- 
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Ian was held more than approval of 
simple accounting, and was consid¬ 
ered an approval of acts of guardian 
as shown by various reports.—In re 
Guardianship of Lemley, supra. 

69. N.D.—^Ellby V. Burnham, 266 N. 

W. 622, 65 N.D. 169. 

28 C.J. p 1140 note 83 [a] (4). 
Improper loan. 

Approval of account showing re¬ 
ceipt of Interest on loan does not 
relieve guardian from liability for 
loss if loan was improperly made.— 
Shaw V. Dalston, Tex.Clv.App., 18 
B.W.2d 216, error refused. 

Subsequent disallowance 

That guardian's purchase of se¬ 
curities as investment for ward was 
approved by court at making of 
guardian's first report, did not pre¬ 
clude subsequent disallowance.—In 
re Carlson's Guardianship, 297 P. 
764, 162 Wash. 20. 

7a Wash.—In re Jlskra, 182 P. 961, 
108 Wash. 187, 189. 

28 C.J. p 1140 note 89. 

7L. Wash.—In re Jiskra, supra. 

72. Mo.—^Davidson v. I. M. Davidson 
Real Est & Invest Co., 126 S.W. 
1143, 226 Mo. 1. 136 AnkS.R. 615. 

73. Okl.—^Vorls v. Robbins, 153 P. 
120, 62 Okl. 671. - - 
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he is, in the absence of fraud or gross negligence, 
protected from any liability for loss resulting from 
the character of the investment,and the invest¬ 
ment or loan is not subject to attack by the ward 
on final settlement but to be protected the guard¬ 
ian must comply with the terms of the order.^® 

Under the terms of some statutes, an investment 
approved by the court is proper so as to absolve the 
guardian from liability, notwithstanding that the in¬ 
vestment is not among those specifically authorized 
by the statuteJ'^ However, where the statute au¬ 
thorizes certain investments and no others, an or¬ 
der authorizing an investment not permitted by the 
statute is invalid and not binding on the ward.^® 


The court is without authority to authorize the 
guardian to lend money belonging to the ward’s 
estate to the guardian himself, or by its order to 
give validity to any subterfuge in such respect.'^® 

Effect of failure to secure approval. Where the 
statute requires that investments be approved by the 
court, an investment made without an order of court 
is voidable,®® although not absolutely void.®i An 
unauthorized investment cannot be charged against 
the ward on settlement of the guardian’s account 
with him,® 2 and it is voidable as against one who 
takes the ward’s property with knowledge that the 
guardian has no authority to transfer such property 
to him.®® So the guardian may be held liable for 


74 Ind.—In re Elffenmann’s Guard¬ 
ianship, 14 N.E.2d 586, 214 Ind. 
92, 116 A.L.R. 432—^Fletcher Trust 
Co. v. Hines. 4 N.E.2d 662. 667. 
211 Ind. HI. 108 A.L.11. 930, citing 
Corpus Juris. 

Mass.—^Witherlngton v. Nickerson, 
152 N.E. 707, 256 Mass. 861. 

N.C.—^Robinson v. Ham, 200 S.E. 903, 
216 N.a 24—Sheets v. J. G. Flynt 
Tobacco Co., 141 S.E. 866, 195 N.C. 
149. 

N.D.—Kilby V. Burnham, 256 N.W. 
522, 65 N.D. 169. 

Okl.—^In re Vaughn’s Guardianship, 
73 P.2d 411, 181 Okl. 274—Ander¬ 
son V. Malone, 6 P.2d 795, 154 Okl. 

4. 

S.D.—^In re Zylstra’s Estate, 238 N.W, 
159, 59 S.D. 89. 

Tex.—Shaw v. Dalston, Clv.App., 18 

5. W.2d 215, 220. citing Corpus Ju¬ 
ris, error refused. 

28 C.J. p 1140 note 83. 

Approval of subsequent traasaotlou 
Where investment in mortgage and 
note was voidable because loan had 
not been approved, but court therer 
-after authorized guardian to ex¬ 
change note for mortgaged land, 
that transaction constituted a valid 
Investment of funds originally In¬ 
vested, and guardian was liable only 
for expenditures on land prior to 
exchange.—Hines v. Armstrong, 77 P. 
2d 671, 182 Okl 344. 

Statute held Inapplloable 

Statute providing that guardian 
shall not be personally liable for 
money loaned under direction of 
court, unless guardian has been 
guilty of fraud or negligence, was 
held to apply only to loans and not 
to Investments, purpose of statute 
being to secure to guardian some 
Immunity from personal liability In 
loaning funds for Interest—Foust v. 
Franks, Tez.Clv.App., 80 S.'W.2d 874. 

75. Ga.—Marshall v. Citizens & 
Southern Nat Bank, 187 S.E. 240, 
54 Ga.App. 123. 

Iowa—^In re Guardianship of Burgy, 
267 N.W. 791. 


Wyo.—^Nagle v. Robins, 62 P. 164, 
796, 9 Wyo. 211. 

76. Okl.—Anderson v. Anderson, 166 
P. 145, 67 Okl. 61. 

77. Tex.—Foust v. Pranks, Clv.App., 
80 S.W.2d 374. 

Furchase of note 

Guardian is authorized, on proper 
order of probate court, to purchase 
as Investment a note secured by ma¬ 
terialman's lien, notwithstanding 
that It Is not among the Investments 
specifically authorized by statute.— 
Foust V. Franks, supra 
7a Miss.—In re Guardianship of 
Home, 173 So. 660, 178 Miss. 714— 
Carlisle v. Love, 166 So. 197, 170 
Miss. 621. 

N.Y.—McBrien v. McBrien, 271 N.T. ' 
S. 905, 160 Misc. 849. 

Xn Tennessee 

(1) Probate court has no authority 
to authorize guardian to depart 
from statutory requirements as to 
investment of his ward's funds.— 
Humphries v, Manhattan Sav. Bank 
& Trust Co.. 122 S.W.2d 446, 174 
Tenn. 17—Monteverde v. Christie, 134 
S.W.2d 905, 28 Tenn.App, 614. 

(2) Under provision of Uniform 
Veteran’s Guardianship Act, author¬ 
izing guardian of minor deriving his 
property from veteran to Invest 
funds in securities ’’allowed by law 
or approved by court,*' county court 
may authorize Investment which 
might be beyond Investments au¬ 
thorized by general statutes regrulat- 
Ing estates of wards.—In re Parker, 
77 S.W.2d 816, 168 Tenn. 327. 

79- Okl.—^In re Bates, 174 P. 743, 70 
OkL 321. 

80- Ala—^Hall v. Esslinger, 179 So. 
6S9, 235 Ala 451. 

Iowa—^In re Jefferson’s Estate, 257 
N.W. 783, 784, 219 Iowa 429. citing 
Gozpiui Jozls—In re Galloway’s 
Guardianship, 261 N.W. 619, 620, 
217 Iowa 284, citing Corpus Juris— 
Easton v. Somerville, 82 N.W. 476, 
111 Iowa 164, 82 Am.S.R. 502. 
ExoliaxLge by guardian of minor’s 
stock for stock in another corpora- 
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tlon without authority or confirma¬ 
tion from probate court did not bind 
minor.—Garrett v. Reld-Cashion 
Land & Cattle Co., 270 P. 1044, 34 
Arlz. 245, rehearing denied 272 P. 
918, 34 Aria 482. 

Corpus Juris quoted but held In¬ 
applicable where statute did not 
mandatorlly require guardian to ob¬ 
tain court order before maldng in¬ 
vestment.—Champ V. Brown. 266 N. 
W. 94, 97, 197 Minn. 49. 

81. Ga.—^Armour Fertilizer Works 
V. Mansfield, 141 S.E. 54, 165 Ga. 
406. 

SSuforoexuent of seourlty deed 

Guardian could not be restrained 
from enforcing security deed pur¬ 
chased with ward's money, although 
investment was unauthorized, in ab¬ 
sence of loss to ward.—^Armour.Fer¬ 
tilizer Works v. Mansfield, supra. 

82. Fla.—^May v. May, 19 Fla. 373. 

83. Iowa.—^McCutchen v. Roush, 115 
N.W. 903, 139 Iowa 361. 

Trausactlon repudiated 

Where guardian makes unauthor¬ 
ized Investment under clroumstances 
making seller liable as one aiding 
and assisting therein, subsequent 
gpiardian, in proper representation of 
ward, Is not limited to action for 
damages, but may repudiate transac¬ 
tion and sue former guardian and 
seller for entire amount paid.—Geoi> 
gia Railroad Bank & Trust Co. v. 
Liberty Nat. Bank & Trust Co., 177 
S.E. 808, 180 Ga. 4. 

Exchange of stock 

Right of minor stockholder to re¬ 
cover value of stock was not defeat¬ 
ed by guardian’s unauthorized ex¬ 
change for stock of another corpo¬ 
ration on consolidation.—Garrett v. 
Held-Cashion Land & Cattle Co., 270 
P. 1044, 84 Arlz. 246, rehearing de¬ 
nied 272 P. 918, 34 Arlz. 482. 

Trust for ward 

Where ward’s funds were Invested 
in securities without authority of 
court, such securities were held In 
trust for ward who could claim them, 
and fact that guardian subsequent- 
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a loss, if he makes the investment without proper 
authority,and good faith®® and care and pru¬ 
dence®® will not protect him. 

Even in jurisdictions where court approval of in¬ 
vestments is not specifically required by statute, if 
the guardian acts without an order, he is held to a 
more strict accountability, and the investment stands 
so far at his risk that the ward may on final settle¬ 
ment question its character and the prudence and 
frugality of the guardian in making it, and cause 
' the latter to be surcharged with losses resulting by 
reason of inadequate or improper security,®"^ or 
with- the amount invested in case the ward elects 
not to accept the investment;®® and the fact that 
the guardian acted in good faith will not protect 
him.®® It has been held, however, that the guard¬ 
ian’s failure to secure court approval of an invest¬ 
ment, where such approval is not required by stat¬ 
ute, will not charge him with liability for the invest¬ 
ment if he has acted with reasonable care and pru¬ 


dence.®® 

c. Prudence and Diligence 

A guardian making an Investment Is bound to act 
honestly and faithfully and to exercise ordinary care and 
prudence, and Is liable It a loss results from his failure to 
do so, even though he attempts to delegate responsibil¬ 
ity to another; but he Is not an insurer of Investments 
and will not bo held liable If ho acts with the requisite 
prudence and diligence. 

Apart from any requirements as to obtaining 
court approval of an investment, discussed supra 
subdivision b of this section, or as to compliance 
with statutes prescribing the character of invest¬ 
ments which may be made, see infra subdivision d 
of this section, the rule is well settled that a guard¬ 
ian making an investment for his ward is bound to 
act honestly and faithfully and exercise a sound 
discretion such as men of ordinary prudence and 
intelligence use in their own affairs,®^ and if he is 
negligent in this respect he must answer for any re¬ 
sulting loss.®® So a guardian may be liable for a 


ly secured court order allowing- him 
to retain money of ward on pay¬ 
ment of Interest did not affect sta¬ 
tus of securities until they had been 
converted into cash with approval 
of court. —Morris Plan CJo. of Lake¬ 
land V. Weaver, 135 So. 125, 101 Fla. 
604. 

84. Ark.— yj. S. Veterans’ Bureau v. 
Riddle, 67 S.W.2d 826, 186 Ark. 
1071. 

Iowa.—^In re Jefferson’s Estate, 267 
N.W. 783, 219 Iowa 429. 

N.D.—^Kllby V. Burnham, 266 N.W. 

522, 66 N.D. 169. 

28 G.J. p 1140 note 79. 

85. Fla.—Carroll v. Carroll, 172 So. 
916, 127 Fla. 226. 

28 C.J. p 1140 note 80. | 

86. Ark.—^TJ. S. Veterans’ Bureau v. ; 
Riddle, 67 S.W.2d 826. 186 Ark. 
1071. 

Neb.—In re O’Brien, 113 N.W. 1001, 
80 Neb. 125. 

87. Mont—In re Welch’s Estate and 

Guardianship, 45 P.2d 681, 100 

Mont 47. 

N.C.-—Robinson v. Ham, 200 S.E. 903, 
216 N.C. 24—Sheets v. J. G. Flynt 
Tobacco Co., 141 S.E. 366, 196 N.C. 
149. 

28 C.J. P 1140 note 86. 

88. Okl.—^Hlnes v. Armstrong, 77 P. 
2d 671, 182 Okl. 344—^Francis v. 
Sperry, Itfi P. 732, 71 OkL 260. 

89. N.J.—Osborne v. Monroe, Ch., 5 
A. 898. 

S.D.—^Mumford v. Rood, 153 N.W. 
921. 36 S.D. 80. 

90. Minn.—Champ v. Brown, 266 N. 
W. 94, 197 Minn. 49. 

N.C.—^Rohinson v. Ham, 200 S.E. 903. 
216 N.C. 24—Sheets v. J. G. Flynt 
Tobacco Co., 141 S.E. 366, 195 N.C. 
149. 


S.D.—In re Zylstra’s Estate, 288 N. 

W. 169, 59 S.D. 89. 

Froceeds of realty 

Guardian’s failure to secure an au¬ 
thorization from orphans’ court be¬ 
fore investing proceeds from sale of 
minors' realty did not require that 
guardian be surcharged to full ex¬ 
tent of proceeds of sale, where in¬ 
vestments were made under advice of 
competent counsel who had acted for 
minors' father and were actually 
made in compliance with statute.— 
In re Henry’s Estate, 19 A.2d 66, 341 
Pa. 439. 

91. Ala.—^Hall v. Essllnger, 179 So. 
639, 642, 285 Ala. 451, quoting Oor- 
pns Juris. 

Ind.—In re Eigenmann’s Guardian¬ 
ship. 14 N.E.2d 685, 214 Ind. 92, 
116 AL.R. 432. | 

Ey.—People’s State Bank 8b Trust 
Co. V. Wade, 106 S.W.2d 74, 269 
Ky, 89—Gee v. Womack, 263 S.W. 
6. 203 Ky. 718. 

Mich.—^In re Horn’s Estates, 280 N. 

W. 142, 286 Mich. 145. 

Mo.—^Mills V. Smith, App., 92 S.W. 
2d 939. 

N.T.—In re Hojackni, 6 N.T.S.2d 106, 
168 Mlsc. 16. 

N.C.—Sheets v. J. G. Flynt Tobacco 
Co.. 141 S.E. 356, 196 N.C. 149. 
Ohio.—In re Flavin’s Guardianship, 
18 N.E.2d 514, 59 Ohio App. 443. 
S.C.—Poole V. Bradham, 141 S.E. 267, 
143 S.C. 156. 

Wash.—In re LePevre’s Guardian¬ 
ship, 113 P.2d 1014, 9 Wash.2d 145 
—King V. Sells. 76 P.2d 130, 131, 
193 Wash. 294, citing Corpus 0*0x18. 
28 C.J. p 1141 note 93. 

Guardian ”ls vested with sound 
discretion in the investment of the 
funds of his trust and is bound to 
use fidelity and the care and pru- 
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dence which the ordinarily careful 
and prudent man uses In ordinary 
affairs while engaged in Investing 
his funds, having regard to both the 
income return and the safety of the 
principal."—^Farmers Loan 8t Trust 
Co. of Tipton V. Birden, 10 N.E.2d 
412, 413, 104 Ind.App. 133. 

Oovemlng oonsidexatloiis 
Security of Investment, availability 
as need arises, and rate of return are 
considerations governing a guardian 
in investing his ward’s funds.—^Hines 
V. Ayotte, 189 A. 835, 136 Me. 103. 
IfiveBtxne&t heZd proper 
Mo.—In re Stevens’ Estate, App., 116 
SW.2d 627. 

98. Ala.—Hall v. Essllnger, 179 So. 
639, 642, 235 Ala. 451, quoting Cor¬ 
pus Juris* 

Gta.—^Henson v. Jones, 16 S.E.2d 886, 
66 Ga.App. 22. 

Iowa.—Guardianship of Pharmer v. 
Pharmer, 236 N.W. 478, 211 Iowa 
1286. 

Mass.—^Roulston v. Roulston, 189 N. 

E. 619, 285 Mass. 489. 

Mo.—In re Taylor’s Estate, App., 5 
S.W.2d 467. 

N.Y.—In re Lalng*B Guardianship, 3 
N.T.S.2d 409. 167 Misc. 10. 

N.C.—Sheets v. J. G. Flynt Tobacco 
Co.. 141 S.E. 356, 195 N.C. 149. 

Pa.—^In re Santina’s Estate, 20 Brie 
Co. 77. 

Wash.—King v. Sells. 76 P.2d 130, 
193 Wash. 294. 

W.Va.—State ex rel. Ballard v. 

Thom. 180 S.E. 764. 116 W.Va. 322. 
28 C.J. p 1141 note 94. 

Wliere seouxity Is Inadequate 
guardian is answerable for any re¬ 
sulting loss.—In re Horn’s Estates, 
280 N.W. 142, 286 Mich. 146—28 C. 
J. p 1141 note 94 [a]. 
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loss in value of securities notwithstanding that he 
has retained them in the form in which they came 
into his hands, since he is bound to exercise good 
business judgment in determining whether a change 
of investment is required.®® 

On the other hand, a guardian is not ordinarily 
an insurer of the safety of investments, and if he 
acts in good faith, using due care and prudence and 
having regard to the best pecuniary interest of the 
ward, he will not be liable for any loss arising out 
of the transaction,®^ although he may have commit¬ 
ted an error of judgment with respect to the trans¬ 
action out of which the loss arose.®® The invest¬ 
ment of practically the entire estate of the ward in 
a single form of security is not improvident and 
unwarranted on that account alone.®® 

Delegation of responsibility. Primary responsi¬ 
bility for investments rests in the guardian, and 
he cannot evade such responsibility by claiming that 
he acted on the advice of his attorney.®*^ So, also, 
a guardian who delegates to an agent the power of 
investing funds of the ward is liable for any loss 
resulting through the default of the agent.®® 


§ .84 

No liability in absence of loss. The fact that a 
guardian acts imprudently or without authority in 
managing investments of his ward's funds does ^ot 
charge him with liability therefor, where no loss to 
the estate results therefrom.®® 

d. Character of Investments 

(1) In general 

(2) Purchase of real estate 

(1) In General 

While a guardian Is generally authorized to make any 
Investment not prohibited by law, which In his beat 
Judgment will secure the principal and yield a reasonable 
income, he should not ordinarily make Investments which 
are beyond the territorial jurisdiction of the court, and 
if the statute prescribes the Investments which are per¬ 
missible, he should comply therewith, and within a rea.* 
sonable time, dispose of nonlegal property received as 
part of the estate. 

While a guardian is generally authorized to make 
any investment which, in his best judgment, ar¬ 
rived at in good faith and after the exercise of due 
diligence, will secure the principal and yield a rea¬ 
sonable income therefrom,^ if the character of in- 


PzlnuuT UaWlty 

For loss in investment of sruard- 
lanshlp funds by investment in cor¬ 
poration stock, gruardian is primarily 
liable although seller knew guardian¬ 
ship funds were being invested.— 
Sheets v. J. G. Flynt Tobacco Co., 141 
S.K 366, 195 N.C. 149. 

93. S.D.—^Mumford v. Rood, 163 N. 
W. 921, 36 S.D. 80. 

Wash.—In re Carlson's Guardianship, 
297 P. 764, 162 Wash. 20. 

Power to change form of Invest¬ 
ments see supra subdivision a of 
this section. 

Disposal of securities not authorized 
by statute see infra subdivision d 
of this section. 

Doubtful value 

When guardian becomes aware that 
securities are of doubtful value or 
might become worthless, good faith 
toward ward demands that he change 
investments.—^In re Carlson’s Guard¬ 
ianship, 297 P. 764, 162 Wash. 20. 

94. Ala.—Hall v. BssUnger, 179 So. 
639, 642, 235 Ala. 461, Quoting €k>r. 
pus Juris. 

Ind.—In re Blgenmann's Guardian¬ 
ship, 14 N.B.2d 585, 214 Ind. 92, 116 
AL.R. 432—Fletcher Trust Co. v. 
Hines, 4 N.E.2d 662, 211 Ind. Ill, 
108 A.L.R. 930. 

Kan.—^Hlnes v. Northrup, 50 P.2d 986, 
142 Kan. 608. 

Ky.—^People’s State Bank & Trust 
Co. V. Wade, 106 S.W.2d 74, 269 
Ky. 89—U. S. Fidelity & Guaranty 
Co. V. Drlnkard, 63 S.W.2d 916, 260 
Ky. 696. 


Mo.—^McCune's Estate v. Daniel, 76 
S.W.2d 403. 

Mont.—In re Kostohrls' Estate, 29 P. 

2d 829, 96 Mont 226. 

N.Y.—In re Staten Island Nat Bank 
& Trust Co., 282 N.T.S. 163, 166 
Mlsc. 330. 

N.C.—^Robinson v. Ham, 200 S.E. 903, 
216 N.C. 24—Sheets v. J. G. Flynt 
Tobacco Co., 141 S.E. 355, 196 N. 
C. 149. 

Pa.—In re Chabrow's Estate, 182 A. 
404, 320 Pa. 366. 

Wash.—^In re LeFevre's Guardian¬ 
ship, 113 F.2d 1014, 9 Wash. 2d 146. 
28 C.J. p 1141 note 96. 

Liability for investment not approved 
by court as required by statute, 
regardless of exercise of care or 
prudence, see supra subdivision b 
of this section. 

DepreolatloiL 

GKiardian does not become liable 
for depreciation of lawful invest¬ 
ment unless depreciation could have 
been prevented by exercise of prop¬ 
er care after knowledge of facts.— 
Fidelity & Casualty Co. of New York 
V. Pippin, 124 S.W.2d 62, 276 Ky. 893. 

95. Ala.—^Hall v. Esslinger, 179 So. 
639, 642, 235 Ala. 451, quoting Cor¬ 
pus Juris. 

Mo.—McCune's Estate v. Daniel, 76 
S.W.2d 403. 

N.C.—Sheets v. J. G. Flynt Tobacco 
Co., 141 S.E. 356, 195 N.C. 149. 

28 C.J. p 1141 note 96. 

96. N.Y.—^In re Stupack's Estate, 
278 N.Y.S. 408, 154 Mlsc. 759, af¬ 
firmed In re Stupack's Guardian¬ 
ship, 290 N.Y.S. 161, 2'48 App.Dlv. 
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740, reversed on other grounds In 
re Stupack, 8 N.E.2d 486, 274 N.Y. 
198, 110 A.L.R. 1158. 

97. Iowa.—In re Cannon's Guardian¬ 
ship, 1 N.W.2d 217, 231 Iowa 366. 
88. Wis.—^Abrams v. U. S. Fidelity 
& Guaranty Co., 106 N.W, 1091, 127 
Wis. 679, 116 Am.S.R. 1065, 5 L.R. 
A.,N.S., 676. 

Delegation of powers generally see 
supra S 76. 

99. Ala,—^Eta.11 V. Esslinger, 179 So. 
689, 642, 236 Ala 461, citing Cozpnji 
Juris. 

Mo.—McCune's Estate v. Daniel, 76 
S.W.2d 403. 

S.C.—Matheson v. McCormac, 195 S. 

E. 122, 186 S.C. 93. 

Wis.—Guardianship of Famesa 273 
N.W. 522, 226 Wis. 888. 
f^Divided mortgages” 

Ward, on reaching majority, could 
not refuse to accept guardian’s In¬ 
vestments In “divided mortgages'* 
where there was no showing that 
loss had or must necessarily occur, 
notwithstanding shrinkage in value 
of real estate bound by mortgages 
Involved.—In re Gibson's Estate, 167 
A. 282, 312 Pa. 359. 

Xtaohes of guardian in suing for re¬ 
scission of investment made by 
former guardian without authority 
of court will not grive ward a right 
of action against him, where no dam¬ 
age has resulted and Judgment ob¬ 
tained In suit Is collectable.—^Easton 
V. Somerville, 82 N.W. 476, 111 Iowa 
164, 82 Am.S.R. 602. 

1. N.C.—Sheets v. J. G. Flynt To- 
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vestments which are permissible is prescribed by 
statute or constitutional provision, he may lawfully 
invest only in such securities as the law prescribes.^ 
Ordinarily, a statute prescribing what investments 
may be made must be complied with by a direct in¬ 
vestment in authorized securities, and the guardian 
may not loan money to another to invest in securi¬ 
ties of the nature prescribed by the statute but 
compliance with the statute is not necessary where 
the transaction engaged in by the guardian is not 
an investment of funds of the estate,^ as where it 


is merely an exercise of a valuable option, in the 
nature of a property right, adhering to the trust es¬ 
tate coming into the hands of the guardian.^ 

If the guardian fails to follow the statute and 
makes an unauthorized investment, he docs so at 
his peril regardless of his good faith;® but in the 
absence of fraud or gross negligence, the guardian 
is not liable for a loss in an investment authorized 
by statute.7 The fact that a loan by a guardian was 
not made and secured strictly according to statute 
cannot prevent a recovery by the guardian on a note 


bacco Co., 141 S.E. 855. 195 N.a 
149. 

a. Ala.—^Hall v. Easllnffer, 179 So. 

639, 286 Ala. 461—White v. White, 
162 So. 868, 871, 230 Ala. 641, cit- 
Ins Ooxpui onuia. 

Fla.—In re Nusbaum*s Guardianship, 
10 So.2d 661. 

511ss.—^In re Guardianship of Home, 
173 So. 660, 178 Miss. 714—Carlisle 
V. Love, 165 So. 197, 202, 170 Miss. 
621, Quoting Corpus Jorls. 

Mo.—^In re Farmers' Exchangre Bank 
of Gallatin. 37 S.W.2d 936, 327 Mo. 

640, 82 A.L.R. 22—Round Prairie 
Bank of Fillmore v. Downey, App., 
64 S.W.2d 701—^In re Taylor’s Es¬ 
tate, App., 6 S.W.2d 467. 

N'.T.—Schwartz v. Kutsher, 29 N.Y. 

S.2d 168, 176 Mlsc. 815. 

Ohio.—In re Flavin's Guardianship, 
18 H.E,2d 514, 69 Ohio App. 443— 
In re Guardianship of Lod^e, 82 
Ohio N.P.,N.S., 40, 

Pa.—^In re Hazelbaker's Estate, 171 
A. 619, 113 Pa.Super. 32. 

Tex.—^Brown v. Midland NaL Bank, 
Clv.App., 268 S.W. 226. 

WlB. —In re Karkowskl's Estate, 264 
N.W. 487, 220 Wla 46. 

28 CJ. p 1141 note 1. 

Seanlrements mandatory 

(1) Statutory requirements relat¬ 
ing to Investments by gruardlans are 
mandatory and supersede common 
law.—^In re Lalla's Estate, 1 N.E.2d 
50, 362 Ill. 621, afflrmlngr 281 llLApp. 
124. 

(2) Statute prescribing: In what se¬ 
curities fiduciary, such as guardian, 
"may" invest trust funds was held 
not mandatory or excluslva—In re 
Gibson's Estate, 167 A. 282, 312 Pa. 
369. 

How statute construed 

(1) Court must determine whether 
description of permissible invest¬ 
ments contained In statute was in¬ 
tended to Include Investment of na¬ 
ture made by guardian and whether 
guardian reading statute with rea¬ 
sonable care would so understand; 
for this purpose statute must be read 
in light of its history, conditions 
prevailing when it was adopted, and 
construction thereof hy legislature, 
state administrative officers, and gen¬ 
eral public before and at time of 


general guardian's investments.—^In 
re Stupack, 8 N.E.2d 485, 274 N.Y. 198, 
110 A.L.R. 1158, reversing In re Stu- 
pack's Guardianship, 290 N.T.S. 151, 
248 App.Dlv. 740, affirming In re Stu- 
pack'a Estate, 278 N.Y.S. 403, 154 
Mlsc. 769. 

(2) Statute held to authorize in¬ 
vestment In guaranteed certificates 
of participation in group mortgages. 

I —^In re Stupack, supra—In re Marine 
Trust Co. of Buffalo, 10 N.Y.S.2d 148, 

: 170 Mlsc. 261—In re Nix, 276 N.Y.S. 
828, 154 Mlsc. 61. 

(3) Other Investments held proper 
under statute.—^People's State Bank 
& Trust Oo. V. Wade, 106 S.W.2d 74, 
269 Ey. 89. 

<4) Statute permitting loan of 
funds on security of real estate does 
not authorize purchase of existing 
mortgage, as by purchase of a note 
secured by mortgage.—^Humphries v. 
Manhattan Sav. Bank & Trust Co., 
122 S.W.2d 446, 174 Tenn. 17—Free¬ 
man V. Citizens’ Nat. Bank, 70 S.W. 
2d 25, 167 Tenn. 399—Monteverde 
V. Christie, 134 S.W.2d 905, 23 Tenn. 
App. 514. 

UahiUty of vendor 

Bank, selling note not constituting 
proper trust fund investment, with 
knowledge that purchaser acquired 
It as minor's guardian, and receiving 
purchaser's "guardianship check," re¬ 
ceived trust fund unlawfully diverted 
and became trustee, liable for full 
amount thereof, if traceable.—Free¬ 
man V. Citizens* Nat. Bank, 70 S.W. 
2d 26, 167 Tenn. 399. 

CompelUng lawfnl investment 

Surety on guardian’s bond may, 
through courts, compel gruardian to 
make proper and lawful investment 
of his ward’s money or to restore a 
fund which has been placed In un¬ 
lawful or illegal investment—^Amer¬ 
ican Surety Oo. v. Sperry, 171 Ill. 
App. 66—28 C.J. p 1142 note 12. 

3- Pa.—^In re Iscovitz' Estate, 179 

A. 648, 319 Pa. 277. 

Trust oertlflcateB 

Investment in trust certificates 
which authorized trust company to 
loan ward's funds on first mortgage 
at any rate.of interest trust com¬ 
pany could get, reserving return to 
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ward of five per cent interest, was 
not legal investment, since guard¬ 
ian did not himself Invest ward's 
funds in legally authorized securities 
but delivered funds to trust company 
to invest In such securities, and did 
not have any control over identity 
of investments.—^In re Iscovitz' Es¬ 
tate, supra. 

4 Iowa.—Kraemer v. Wendel, 214 
N.W. 712, 204 Iowa 20. 

Settlement with devisees 

Guardian's settlement, by which 
minor devisees received additional 
property and relieved residuary lega¬ 
tee from obligation to pay encum¬ 
brances, was not Investment of funds 
of wards so as to require compliance 
with statute.—^Kreamer v. Wendel, 
supra. 

6. N.Y.—^Latterman v. Guardian 
Life Ins. Co. of America, 19 N.E. 
2d 978, 280 N.Y. 102, 127 A.L.R. 
460, reversing 7 N.Y.S.2d 673, 255 
App.Dlv. 768, affirming 7 N.Y.S.2d 
922. 

Proceeds of policy 

Guardian of infant beneficiaries of 
life policy could elect to have insur¬ 
er retain proceeds of policy at in¬ 
terest until they attained majority, 
pursuant to settlement option not ex¬ 
ercised by Insured, in absence of ex¬ 
press provision to contrary.—Latter- 
man V, Guardian Life Ins. Co. of 
America, supra. 

e, Ala.—^Hall v. Essllnger, 179 So. 
639, 285 Ala. 451. 

Fla.—^In re Nusbaum's Guardianship, 
10 So.2d 661. 

Bubseqaent legality 
Rule that guardian is not liable 
for loss on unauthorized investment 
rendered legal by subsequent events 
applies only when depreciation oc¬ 
curs after investment becomes legal 
and not where loss occurs before 
then.—^Humphries v. Manhattan Sav. 
Bank & Trust Co., 122 S.W.2d 446, 
174 Tenn. 17. 

7. N.C.—Robinson v. Ham, 200 S.E. 
903, 215 N.C. 24—Sheets v. J. G. 
Flynt Tobacco Co.. 141 S.B. 365, 196 
N.C. 149. 

Pa.—In re Dollar Title & Trust Co., 
17 Fa.Dlst & Co. 283. 
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given for the loan.^ The effect of court approval 
of an investment not authorized by statute is con¬ 
sidered supra subdivision b (2) of this section. 

As a general rule, the guardian should not invest 
the ward's property in trade or speculation,^ or in 
obligations in which the guardian has an individual 
interest.!® Where the statute does not authorize 
such an investment, the guardian may not purchase 
stocks and bonds of private corporations,!! or poli¬ 
cies of insurance on the life of the ward,!^ although 
it has been held that the court in its discretion may 
authorize the procurement of an endowment policy 
for the benefit of the ward himself as well as of 
his estate.!^ While investment in government se¬ 
curities is frequently authorized by statute,!4 it 
seems that, even apart from statute, an investment 
may be made in the public funds, that is, in gov¬ 
ernment stock depending for its credit and security 
on the faith, solvency, and stability of the govern- 
ment.!5 
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Generally, an investment should be of such a 
character as not to impound the ward's funds be¬ 
yond his majority, at which time he is entitled to 
absolute ownership thereof.!® It has been held, 
however, that it is not the duty of the guardian to 
invest in securities that mature before or at the 
attainment by the ward of his majority, and that he 
may settle with his ward by turning over invest¬ 
ments instead of cash.!^ 

Investments outside jurisdiction of cotcrL A 
guardian should not, save under exceptional circum¬ 
stances,!® send the ward's funds out of the state,!® 
or invest the same in securities which are beyond 
the territorial jurisdiction of the court in which the 
guardianship is pending,®® and if he disregards his 
duty in this respect he is responsible for the safety 
of the fund and must answer for any loss.®! 

Disposal of nonlegal property received as part of 
estate. Where the character of investment is pre¬ 
scribed by statute, a guardian who receives as part 


8. Tex.—Wright v. Wright, Clv.App., 
16B S.W. 1015. 

9. Iowa.—In re Stude, 162 N.W. 10, 
179 Iowa 786. 

Miss.—Carlisle v. Love, IBB So. 197, 
202, 170 Miss. 621, quoting Corpus 
vTnnsa 

Wash.—King v. Sells, 7B P.2d 180. 
131, 193 Wash. 294, citing Cozpu 
JTails. 

10. Fla.—McBride v. McBride, 195 
So. 602, 142 Fla. 668, 128 A.L.II. 
631. 

Intention of statute 

Statute requiring guardian to In¬ 
vest funds of estate In such manner 
or In such securities In which guard¬ 
ian has no Interest is Intended to 
protect ward against Improvident In¬ 
vestments.—^McBride v. McBride, su¬ 
pra. 

ZTot “Investment” 

Retention by guardian of ward’s 
money in his own hands and giving 
of note therefor does not amount to 
an “Investment” as the term Is used 
by statute.—Maryland Fidelity & De¬ 
posit Co. V. Freud, 80 A. 603, 115 Md. 
29. 

11. Miss.—Carlisle v. Love, 155 So. 
197, 202, 170 Miss. 621, quoting 
Corpus Juris. 

Bank stook 

(1) A bank may not sell a guard¬ 
ian the stock of the bank, even with 
consent of chancery court. In view of 
statutory stockholders* liability and 
minor's right to repudiate obligations. 
—^Dorsey v. Murphy, 194 So. 603, 188 
Miss. 291. 

(2) Where bank stock has been un¬ 
lawfully purchased by guardian with 
ward’s money, ward is not liable for 


assessments against such stock, and 
may recover assessments paid by 
guardian.—^Brown v. Midland Nat 
Bank, Tex.Clv.App., 268 S.W. 226. 
PnbUo policy 

Investment in stocks and bonds of 
private corporations is unauthorized 
where public policy of state Is es¬ 
tablished In this respect by consti¬ 
tutional provision.—Sims v. Russell, 
183 So. 862, 236 Ala. 562—White ▼. 
White, 162 So. 368, 230 Ala. 641.. 

12. N.T.—^Rooney v. Wiener, 263 N. 
Y.S. 222, 147 Mlsc. 48. 

Application.to permit guardian to 

withdraw from Income of infant’s 
estate sum sufficient to pay premi¬ 
ums on life Insurance policies must 
be denied as matter of law.—In re 
Vanderbilt’s Estate, 223 N.T.S. 314, 
129 Mlsc. 605. 

13. Pa.—^In re Price’s Estate, 19 Pa. j 
Dlst. & Co. 266. 

14. Miss.—Carlisle v. Love, 156 So. 
197, 170 Miss. 621. 

Funded debt or bonds 

In some states there Is express 
statutory authorization for invest¬ 
ment of ward’s funds in funded debt 
or bonds of United States.—Spear v. 
Spear, 30 S.C,Eq. 184. 

15. Ky.—Smith v. Smith, 7 J.J. 
Marsh. 238. 

28 C.J. p 1142 note 13. 

Confederate securitieB 

(1) Where guardian during Civil 
War invested in Confederate bonds 
in good faith before restoration of 
authority of United States, he is en¬ 
titled to credit for such investments. 
—Baldy V. Hunter. 18 S.Ct. 890. 171 
U.S. 388, 43 L,Ed. 208, affirming 25 
S.E. 416, 98 Ga. 170, and distinguish- 
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Ing Lamar v. Mlcou, 5 S.Ct. 221, 112 
U.S. 452, 28 L.Ed. 751—28 C.J. P 1142 
note 16. 

(2) Guardian may be charged with 
a loss resulting from such Invest¬ 
ments where they were made at 
such a time and under such circum¬ 
stances as to constitute negligence. 
—Brabhcun v. Crosland, 1 S.E. 33, 
26 S.a 625—28 C.3. p 1142 note 16. 

IS. N.T.—^Rooney v, Wiener, 263 N. 

Y.S. 222, 147 Mlsc. 48. 

Bndowxnent policy 

Guardian’s purchase by single 
lump-sum premium of fifteen-year 
endowment policy for fifteen year old 
infant was held to violate text rule. 
—^Rooney v, Wiener, supra. 

17. Pai—^In re Latshaw's Estate, 17 
Pa.Dlst. & Co. 27, 47 Montg.Go. 120. 
la' Me.—^Moore’s Appeal, 90 A. 1088, 
112 Ma 119, Ann.Cas.l917A 645. 
N."?.—Ormlston v. Olcott, 84 N.T. 
339. 

19. ,N.C.—Cobb V. Fountain, 121 S.E. 

614, 187 N.a 335. 

28 C.J. p 1142 note 7. 

Secnzlty outside state 
Investment In first mortgage bonds 
secured by realty outside state was 
not per se improper eus “removal” of 
ward’s estate within statute prohib¬ 
iting guardian from removing ward’s 
property out of state without first 
obtaining sanction of court.—^Peo¬ 
ple’s State Bank & Trust Co. v. 
Wade. 106 S.W.2d 74, 269 Ky. 89. 
2a N.C.—Cobb V. Fountain, 121 S.H. 

614, 187 N.C. 336. 

28 C.J. p 1142 note 8. 

21. Ky.—Collins v. Slaughter, 1 Ky. 

L. 261, 10 Ky.Op. 694. 

Me.-^Moore’8 Appeal. 90 A. 1088, 112 
Me. 119, Ann.Ca8.1917A 646. 
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of the estate securities of other kinds must, at his 
peril, within a reasonable time, dispose of them 
and reinvest the proceeds in the securities pre¬ 
scribed ,22 except where a will or other instrument 
passing the property confers on him discretionary 
powers authorizing him to retain the securities.23 
However, the guardian has greater latitude in re¬ 
taining nonlegal securities than in making original 
investments immediate liquidation is not re¬ 
quired, and the reasoned judgment of the guardian 
acting in good faith is ordinarily controlling as to 
the time of sale.25 It has been held, however, that 
a guardian, as distinct from a trustee, has neither 
the right nor the abstract duty to sell his ward’s 
personal property in order to convert the proceeds 
into securities eligible for trust fund investment, 
and that such sale may be had only when authorized 
or required by an order of court.^® 


(2) Purchase of Real Estate 

A court of competent Jurisdiction may In a proper 
case authorize or direct a guardian to purchase real 
estate as an Investment, or ratify a prior purchase made 
without a court order, but In the absence of judicial or 
statutory authorization, an investment in real estate Is 
generally unauthorized and Improper and Is voidable at 
the election of the ward. 

A court of competent jurisdiction, such as a court 
of equity, may, in a proper case, authorize or di¬ 
rect a guardian to purchase real estate for his ward 
with the latter’s funds.27 A statute providing that, 
when a guardian has made an unauthorized pur¬ 
chase of realty with the estate funds for the pur¬ 
pose of investment, and has sold such realty, the 
conveyance is confirmed and made valid applies to 
guardians of all kinds,^® and it may also approve an 
unauthorized investment,^® when the facts are such 
that the court would have granted the authority in 
the first instance.®® The making of such an order 
is not within the general powers of a court of pro¬ 
bate jurisdiction,®^ although such power is some- 


22 . N.T.—Matter of Tung, 170 N.T. 
S. 803. 103 Mlac. 358. 

Basia of value 

Where statutory guardian accepted 
nonlegal securities on September 2, 
1930, which stocks were held by him 
for seven years, surcharge was war¬ 
ranted on basis of value of stocks as 
of September 2, 1931, which was am¬ 
ple time under unusual conditions 
then prevailing for guardian to se¬ 
cure conversion of stocks.— In re 
Seamans’ Estate, 5 A.2d 208, 833 Fa. 
368, 122 A.Ii.R 793. 

23. Fa.—^In re Dempster’s Estate, 
162 A. 447, 308 Fa. 153. 

S4b N.T.—^In re Horton’s Estate, 8 
N.T.S.2d 215, 166 Mlsc. 768. 

Fa.—^In re Dempster’s Estate, 162 A. 
447. 308 Fa. 163. 

26)1 N.T.—In re Horton’s Estate, 8 
N.T.S.2d 215, 166 Mlsc. 768. 

Fa.—^In re Dempster’s Estate, 162 A. 

447 . 808 Fa. 158. 

Deollne In value 

Where court found that guardian 
did not act improperly in retaining 
nonlegal securities, although court 
decreed distribution of securities in 
kind, guardian was not surchargeable 
with alleged decline in their value.— 
In re Dempster’s Estate, supra. 
AvallabiUty of xnAzket 
Where there was no available mar¬ 
ket for certain nonlegal stocks in 
hands of minor's guardian* guardian 
could not be surcharged for failure 
to convert such stock into legal se¬ 
curities; and where liquidating divi¬ 
dends received on nonlegal securities 
were more than could have been real¬ 
ized had the stock been sold at mar¬ 
ket value within a year after guard¬ 
ian received such stock, surcharge 
was not warranted.—^In re Seamans’ 


Estate, 6 A2d 208, 333 Fa. 358, 122 
AL.R. 793. 

Aathoxlty of oonrfe to pezmlt reten- 

tlOXL 

(1) Under statute so providing, 
court has discretion in certain cases 
to grant or refuse petition of guard¬ 
ian for authority to retain nonlegal 
securities; where such authority is 
granted, burden of proving want of 
due care shifts from guardian to mi¬ 
nor if loss results.—^In re Lee’s Es¬ 
tate. 21 A.2d 87, 342 Fa. 667. 

(2) Fetition for retention will be 
dismissed where court is without 
Jurisdiction to entertain it because of 
absence of controversy.—^In re Dym 
Estates, 90 Flttsb.Leg.J. 531. 

26. Wls.—In re Paulsen’s Guardian¬ 
ship. 282 N.W. 36, 229 Wis. 262, 
overruling In re Guardianship of 
Pamess, 273 N.W. 622, 225 Wls. 
383. 

27. Ga.—American Surety Co. of 
New Tork v. Adams, 10 S.B.2d 30, 
190 Ga. 676. 

28 aj. p 1143 note 37. 

When purchase proper 

(1) Guardian may, with direction 
of court, invest funds of his ward 
in real estate, where it appears to 
be a safe investment or reasonably 
necessary for his maintenance.— 
Houston’s Guardian (now Luker) v. 
Luker’s Former Guardian, 69 S.W.2d 
1014, 253 Ky. 602—^National Surety 
Co. V. Taylor’s Guardian, 265 S.W. 
642, 200 Ky. 728—parte Allnutt, 
238 S.W. 762, 194 Ky. 312. 

(2) An order directing that family 
home be purchased by father as 
guardian of his minor children with 
children’s money was improperly set 
aside where price, paid represented 
reasonable value of property, and fk- 
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ther was unable to provide even rea¬ 
sonably comfortable quarters for 
family; but an order for purchase 
of an additional country home was 
held improper.—In re Demlng’s 
Guardianship, 73 F.2d 764, 192 Wash. 
190. 

Unrecorded deed 

Deed from guardian to minor ward 
conveys title, although not recorded 
as required by court.—McCulla v. 
Brown, 13 S.W.2d 314, 178 Ark. 1011. 
Breach of fiduciary duty 

(1) In proceeding to obtain author¬ 
ity to invest in realty, guardian acta 
in fiduciary capacity and is bound to 
utmost good faith with court and 
ward, and where he falls to disclose 
his personal Interest in transaction, 
omission constitutes fraud on court 
authorizing decree setting aside or¬ 
der granting petition for investment. 
—^American Surety Co. of New Tork 
V. Adams, 10 S.E.2d 30, 190 Ga. 675. 

(2) Guardian was held not to prof¬ 
it from purchase of real estate so* 
as to render him chargeable there¬ 
for.—^McCune’s Estate v. Daniel, Mo.„ 
76 S.W.2d 403. 

2a N.J.—^Fleming v. Leibe, 122 A. 

616, 95 N.J.Eq. 129. 

29. Ill.—Chapman v. American Sure¬ 
ty Co., 104 N.B. 247, 261 Ill. 694. 

28 C.J. p 1144 note 38. 

30b Ill.—Chapman v. American Sure¬ 
ty Co., supra. 

Tenn.—Singleton v. Love, 1 Head: 
367. 

31. Ill.—Chapman v. American Sure¬ 
ty Co., 104 N.B. 247, 261 Ill. 694. 

28 C.J. p 1144 note 40. 

Xa Georgia gruardlan can invest mi¬ 
nor’s funds in realty only with ap¬ 
proval of Judge of superior court, al- 
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times conferred by statute.32 

In the absence of any authority from a court hav¬ 
ing power to direct such an investment, a purchase 
of real estate by a guardian with his ward's funds 
is unauthorized and improper,unless such an in¬ 
vestment is authorized by statute.84 However, there 
may be cases, it has been held, when a guardian is 
justified in making such a purchase without leave of 
court, as where it becomes necessary to avert a loss 
which otherwise would certainly result to the estate 
he has in charge but in every such case the bur¬ 
den is on the guardian to show that the exigency 
existed.3® 

In purchasing realty under court supervision, the 
guardian is obliged to act in good faith,and he 
cannot purchase property from himself individual¬ 
ly.3 8 The purchase must be made in conformity 
with the order of court, and if the guardian enters 
into a contract imposing heavier burdens than con¬ 
templated in the order, he will be held liable there- 
for.33 Ordinarily, nonproductive real estate should 
not be purchased.^® 

As a rule, a guardian has no right on behalf of 
the ward to incur a debt in the purchase of land. 


to execute a mortgage to secure any such claim, or 
to accept a contract conditioned on further pay¬ 
ments out of the ward's funds, regardless whether 
injury occurs or bad faith enters into the transac- 
tion.4l Accordingly, the court should not author¬ 
ize a purchase of realty if the ward has neither 
funds on hand, nor properties subject to sale for 
reinvestment, suflScient to acquiree an unencumbered 
title.42 

Transaction void or voidable. It has been held 
that an unauthorized purchase of real estate by the 
guardian is absolutely void,43 but the generally ac¬ 
cepted view is that such a purchase is merely void¬ 
able at the election of the ward,^^ who may either 
ratify the purchase and retain the land,^® or refuse 
to accept it and hold the guardian responsible for 
the fund so invested.^® It has also been held that 
the ward may recover from the vendor the amount 
received by him from the guardian as purchase 
money, where the vendor has knowledge of the 
guardian’s want of authority.^*^ 

§ 85. -Loans 

a. In general 

b. Loans on real estate 


though having approval of ordinary* 
—^Paulk V. Hoberts, 155 S.SI. 55, 42 
Oa.App. 79. 

33. Tex.—^Patillo v. Allison, Oiv. 

App., 51 S.W.2d 1041. 

28 aj. p 1144 note 41. 

<Ck>ILateral attack 

Validity of court order authorizing 
purchase of realty may not be col¬ 
laterally attacked where regular on 
face.—^Town of Merkel v. Patterson, 
Tex.Civ.App., 56 S.W.2d 941, error re¬ 
fused. 

Statute h41d ooutxoUlxig 
In determining how ward’s funds 
may be Invested in real estate, court 
would not Inciulre into common law 
applicable to probate court where 
statute provided how and when 
ward’s funds could be invested.— 
Stokes V. Tumulty, Civ.App., 74 S.W. 
2d 417, affirmed Tumulty v. Stokes, 92 
S.V7.2d 1017, 127 Tex. 165. 

33. Ala.—Wilkinson v. Wright, 153 
So. 204, 228 Alsu 243—Ward v. Jos- 
sen, 119 So. 220, 222, 218 Ala. 530, 
citing Corpus Juris. 

OsL—^American Surety Co. of New 
York V. Adams, 10 S.E2.2d 30, 190 
Ga. 676—^New York Life Ins. Co. v. 
Gilmore, 149 S.E. 799, 40 Ga.App. 
431, reversed on other grounds 157 
S.S}. 188, 171 Ga. 894, conformed 
to 159 S.19]. 288, 43 Ga.App. 442. 
S.C.—Gulllck V. Slaten, 168 S.E. 697, 
169 S.C. 244. 

Tenn.—^Bankers Trust Co. v. Ham- 
stead, 8 TennA:pp. 264—Allen v. 
Folwell, 1 Tenn.App. 516. 


Tex.—^Patillo v. Allison, Civ.App., 
61 S.W.2d 1041. 

28 C.J. p 1144 note 42. 

Authority granted by will 
Proceeds of policy on life of ward’s 
father passed to ward under policy 
not under will designating execu¬ 
tor as guardian for ward, and in¬ 
vestment of proceeds in realty with¬ 
out court order was not Justified by 
authority granted by will.—^New 
York Life Ins. Co. v. Gilmore, 149 
S.B. 799, 40 Ga.App. 431, reversed on 
other grounds 167 S.E. 188, 171 Ga. 
894, conformed to 159 S.E. 288, 43 Ga. 
App. 442. 

3A Ala.—Sims v. Russell, 183 So. 
862, 236 Ala. 562—Ward v. Jossen, 
119 So. 220, 218 Ala. 530. 

28 C.J. p 1144 note 43. 

35. Pa.—In re Wood, 93 A. 634, 247 
Pa. 478. 

36. Pa.—In re Wood, suprsu 

37. 'Sy. —^Houston's Guardian (now 
Luker) v. Linker’s Former Guard¬ 
ian, 69 S.W.2d 1014, 263 Ey. 602. 

3& Ky.—First State Bank v. Ca¬ 
tron, 106 S.W.2d 162, 268 Ky. 613. 

39. Ala.—Ward v. Jossen, 119 So. 

220, 218 Ala. 530. 

Mortgage 

Contract Hen by gruardian securing 
personal notes for property pur¬ 
chased for ward was a mortgage and 
unauthorized.—Ward v. Jossen, su¬ 
pra. 

40i Ky.—Gee v. Womack, 263 S.W. 
6, 203 Ky. 718. 
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41. Ala.—Grace v. Solomon, 3 So.2d 

8 , 241 Ala. 452—Wilkinson v. 

Wright, 153 So. 204, 228 Ala. 243 
—^Ward V. Jossen, 119 So. 220, 218 
Ala. 680. 

42. Ala.—Ward v. Jossen, supra. 
UabUlty of guardian 

Judgment approving purchase sub- 
Jeet to vendor’s lien for balance of 
purchase price was void where stat¬ 
ute showed Intent that title should 
vest in ward unencumbered, and 

guardian was not liable for vendor’s 
lien note either individually or as 

guardian where vendors knew all 

facts, since mistake as to authority 
of guardian was mistake of law.— 
Stokes V. Tumulty, Civ.App., 74 S.W. 
2d 417, affirmed Tumulty v. Stokes, 
92 S.W.2d 1017, 127 Tex. 165. 

43. Mo.—Woods V. Boots, 60 Mo. 
646. 

44. N.Y.—Matter of Bolton, 46 N.T. 
S. 908, 20 Misc. 632. 

45. Iowa.—Cassedy v. Casey, 12 N. 
W. 286, 58 Iowa 326. 

N.Y.—Matter of Bolton, 46 N.Y.S. 
908. 20 Misc. 682, affirmed 56 N.Y. 
S. 1106, 87 App.Div. 625, affirmed 
53 N.B. 756, 169 N.Y. 129. 

46. Ga.—^American Surety Co. of 
New York v. Adams, 10 S.E.2d 80, 
190 Ga. 576. 

Tenn.—^Allen v. Folwell, 1 Tenn.App. 
616. 

28 aJ. p 1144 note 49. 

47. Ala.—^Ward v. Jossen, 119 So. 
220, 218 Ala. 530. 

28 C.J. p 1144 note 60. 
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a. In'Qraeral 

A guardian may loan guardianship funds, without 
liability to himself, If he complies with statutory re. 
qulrements such as with respect to obtaining approval of 
the court, and If he acts with reasonable care and 
prudence; but, as a rule, loans ahould not be made with¬ 
out security, although loans on personal security are 
permitted In some Jurisdictions. 

A loan of guardianship funds may be made only 
within the limits prescribed by statute,^8 and if the 
statute so requires, approval of the court must be 
obtained.49 The guardian is bound to use reason¬ 
able care and prudence both in making the loan 
and in seeing that it is either paid or remains well 
secured,50 and if he fails to perform his duty in 
this respect he will be charged with the resulting 
loss,5i 

Loams on personal security. Loans by a guardian 
on personal security have been disapproved in a 
number of decisions in which it has been held that 
such an investment is always at the risk of the 
guardian, who is answerable for the sufficiency of 
the security and liable for any loss resulting from 
insufficiency thereof,®^ unless made with leave of 


court,® 3 and that such an investment is permissible 
only where real estate security cannot be obtained 
by the exercise of reasonable diligence, the burden 
resting on the guardian to show the necessity and 
propriety of an investment on personal security.®^ 
Other decisions have regarded such loans with more 
favor, and they have been held to be permissible, 
where made with reasonable prudence and diligence 
as to safety,®® at least where authorized by stat¬ 
ute.®® 

A court having authority, by statute, to direct 
investments by a guardian on good security cannot 
authorize the loan of the ward’s money to the guard¬ 
ian himself.®*^ 

Loans without security. It is a breach of the 
guardian’s duty to loan the money of his ward 
without security,®® and it is very generally held 
that if he does so he is answerable to the ward 
for any resulting loss,®® regardless of the credit of 
the borrower,®® and notwithstanding the guardian 
acted in good faith, and was diligent in endeavoring 
to prevent a loss.®^ There is, however, authority to- 
the contrary.®® 


4A. Tenn.—^Humphries v. Manhattan 
Sav. Bank & Trust Co., 122 S.W.2d 
446, 174 Tenn. 17—^Hlnes v. Thomp¬ 
son, App., 148 S.W.2d 376—McGuis- 
tOD V. Hagrgard, 109 S.W.2d 413, 21 
Tenn.App. 277. 

40. Ark.—^McCown v. Edwards, 48 S, 
W.2d 668. 186 Ark. 620. 

Pla.—^Zetrouer v. Zetrouer, 149 So. 
343, 110 Fla. 312. 

Iowa.—^In re Galloway’s Guardian¬ 
ship, 261’N.W. 619, 217 Iowa 284 
‘ Andrew v. Farmers* Savings 
- Bank of Goldfield, 223 N.W. 249, 
•207 Iowa 394. 

Mont—^In re Eostohris* Estate, 29 P. 

2d 829, 96 Mont 226. 

28 CXJ. p 1140 note 78—40 C.J. p 1299 
note 58 [f J. 

"Necessity for approval of Invest¬ 
ments generally see supra S 84 h 
■ (1)*^ , 

SarolulTge 

Curator’s final account was prop¬ 
erly surcharged with loans made 
without authority of probate court, 
in absence of evidence that notes 
and mortgages were taken In his 
name as curator and that they were 
worth face value or that their face 
value could be realized.—^Bellott v. 
Harris, 80 S.W.2d 617, 190 Ark. 688. 
£oan to bank 

Where guardian did not, €Lft.er pro¬ 
bate court's order to lend ward's mon¬ 
ey to bank, change deposit of ward's 
money in his bank to loan, he was li¬ 
able to ward upon failure of bank.— 
McCown V. Edwards, 48 S.W.2d 568, 
186 Ark. 620. 
mumthoilsed approval 
Probate Judge was unauthorized to 


permit guardian of intestate’s chil¬ 
dren to lend guardianship funds to 
pay estate’s debts, making guardian 
liable.—Glenn v. Worthy, 168 S.E. 
706, 169 aC. 263. 

BO. Ala.—Sims v. Bussell, 183 So. 
862, 236 Ala 662. 

W.Va—State ex reL Ballard v. Thorn, 
180 S.E. 764, 116 W.Va. 322. 

Not insurer 

Guardian Is not Insurer of loans of 
guardianship funds, but Is only re¬ 
quired to act In good faith and to 
exercise diligence.—Robinson v. Ham, 
200 S.E. 903. 216 N.C. 24. 

51. Ala—Sims v. Bussell, 183 So. 
862, 236 Ala 562. 

62. S.D.—Mumford v. Rood, 163 N. 
W. 921, 36 S.D. 80. 

28 C.J. p 1143 note 24. 

63. Okl.—Cabell v. McLish, 160 P. 
692, 61 OkL 224. 

28 C.J. p 1143 note 25. 

64- S.C.—Allen v. Gaillard, 1 S.C. 

279—^Nance v. Nance, 1 S.C. 209. 
6& Ala—Sims v. Bussell, 183 So. 
862, 236 Ala 662. 

Ky.—Bohn v. Bohn’s Guardian, 17 S. 

W.2d 712, 229 Ky. 608. 

Mont.—^In re Kostohrls’ Estate, 29 P. 

2d 829, 96 Mont. 226. 

W.Va—State ex rel. Ballard v. 
Thom, 180 S.B. 764, 766, 116 W.Va 
322, citing Corpus JUrls. 

28 C.J. p 1143 note 27. 

Pledge of stock 

That guardian made a loan, secured 
by borrower’s note with a pledge of 
stock In a national bank as collateral 
security, did not render the loan un¬ 
lawful from the beginning as viola- 
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tlve of constitutional prohibition 
against investment of trust fund in 
bonds or stock of private corporation. 
—Sims V. Bussell, 183 So. 862, 236 
Ala 562. 

66 , N.C.—Robinson v. Ham, 200 S.E. 

903, 215 N.C. 24. 

28 C.J. p 1143 note 29. 

57. Md.—Fidelity & Deposit Co. of 
Maryland v. Freud, 80 A. 603, 115 
Md. 29. 

28 C.J. p 1141 note 6. 

58. Ala.—^Leach v. Gray, 77 So. 341, 
201 Ala 47, 7 A.Ii.R. 890. 

Arlz,—Hammons v. National Surety 
Co., 287 P. 292, 36 Arlz. 459. 

Ark,—McCown v. Edwards, 48 S.W. 
2d 558, 186 Ark. 620. 

Temporary deposit in bank which 
gruardian had reasonable g^round to- 
believe was solvent, because guard¬ 
ian reasonably believed she could not 
find a better investment, was not a 
“loan” within rule prohibiting guard¬ 
ian from making unsecured loan.—In 
re Guardianship of Sorrells, 117 P.2d 
96, 68 Arlz. 26. 

69. Ala.—^Hall v. Bssllnger, 179 So. 
639, 235 Ala. 461—Cunningham v. 
Cunningham, 111 So. 208, 215 Ala. 
484. 

28 C.J. p 1143 note 31. 

60. Hawaii.—In re Smart's Estate^ 
32 Hawaii 943. 

N.C.—^Bane v. Nicholson, 164 S.E. 

760, 203 N.C. 104. 

28 C.J. p 1143 note 32. 

61. Ala.—^May v. Duke, 61 Ala* 63. 

62. Vt—Barney v. Parsons, 64 Vt. 
623, 41 Am.R. 868. 

28 C.J. p 1143 note 35. 
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Where the making of a loan without security is 
prohibited by statute, the court’s approval of such 
loan does not protect the guardian from liability for 
loss.®3 Where the borrower is cognizant of the 
guardian’s breach of duty, he becomes a trustee of 
the money, and the ward may at his election hold 
the guardian and borrower accountable as joint and 
several trustees.®^ 

b. Loans on Beal Estate 

A guardian may properly make loans to persons other 
than himself, on good and sufficient security of real estate 
located within the Jurisdiction of the court, but the se¬ 


curity must be a first mortgage, and approval of the 
court must be obtained If the statute so requires. 

A loan of the ward’s funds on good and sufficient 
real estate security is always a proper investment,®® 
although it is generally considered inadvisable to 
make a loan secured by realty situated beyond the 
jurisdiction of the court®® The security should in 
all ordinary cases be a first mortgage. It is very 
generally considered that second mortgages or deeds 
of trust are not proper security for a loan by a 
guardian, and that such a loan is justifiable only 
under peculiar circumstances showing clearly the 
necessity therefor.®^ 


63. Ala,—Cunningham y. Cunning¬ 
ham, 111 So. 208, 216 Ala. 484. 

64. Ala.—^Leach v. Gray, 77 So. 841, 
201 Ala. 47, 7 A.L 1 .R. 890—Lee v. 
Lee, 67 Ala. 406. 

65. Mo.—^McCune’a Estate v. Daniel, 
76 S.W.2d 408. 

N.C.—Robinson v. Ham, 200 S.E. 903, 
906, 216 N.C. 24, citing Corpus 
ris. 

Pa.—In re Grab's Estate, 48 liano.L. 
Rev. 897. 

28 G.J. p 1142 note 17. 

▼aine of security 

(1) If value of land on which loan 
la made is largely speculative, guard¬ 
ian should be given securities and 
charged with amount of loan and in¬ 
terest received.—^Nagle v. Robins, 62 
P. 164, 796, 9 Wyo. 21L 

(2) Where so provided by statute, 
guardian Is authorized to make in¬ 
vestment In bond and mortgage on 
Improved real property of a value of 
fifty per cent greater than the 
amount loaned, but he Is liable for 
resulting loss if he negligently in¬ 
vests In property of lesser value. 
N.Y.—^In re Staten Island Nat Bank 

& Trust Co.. 282 N.Y.S. 168, 166 
Mlsc. 330—McBrlen v. McBrlen, 271 
N.Y.S. 906, 150 Mlsc. 849. 

Wls.—In re Karkowskl’s Estate, 264 
N.W. 487, 280 Wls. 45. 

SEouey not advanoed to principal 
debtor 

(1) Investments in existing notes 
and bonds secured by first mortgages 
and trust deeds constituted "loans" 
within statutes authorizing loans on 
real estate secured by first mort- 
gagea, notwithstanding that money 
was not advanced by fiduciaries to 
principal debtor.—^In re Ledla's Es¬ 
tate, 1 N.E.2d 60, 362 IlL 621, affirm¬ 
ing 281 I11.APP. 124. 

(2) It has been held, however, that 
while guardian may lend his ward’s 
surplus funds on real estate under 
statutory conditions, he is not au¬ 
thorized to purchase existing mort¬ 
gage thereon, and one selling him 
such a mortgage participates in Il¬ 
legal transaction.—^Humphries v. 
Manhattan Sav. Bank & Trust Co., 
122 S.W.2d 446, 174 Tenn. 17. 

30 C.J.S.—10 


(8) Purpose of statutory require¬ 
ment that guardian deal directly with 
debtor in making loan of ward’s mon¬ 
ey is to give court power, when nec¬ 
essary, to require additional security 
or to compel gruardlan to sue for re¬ 
covery of debt, so that loan will be 
made in contemplation of statute 
governing guardians and statute will 
become part of contract.—In re Eels- 
ker’s Estate, Mo., 168 S.W.2d 96. 
Xdablllty on note 

Judgment against payee jot note In 
favor of guardian to whom note was 
transferred could not be Justified on 
ground that payee was liable as trus¬ 
tee of funds loaned by guardian, 
where Judgment was also for eight 
per cent interest on note and also 
provided for foreclosure of mate¬ 
rialman’s lien; nor was payee liable 
to guardian on theory that guardian 
loaned money to payee who trans¬ 
ferred note as security, where evi¬ 
dence showed that payee transferred 
to guardian unconditionally one half 
interest In note with accrued interest 
thereon In consideration of payment 
to him by gruardlan of certain sum.— 
Foust V. Franks, Tex.Civ.App., 80 S. 
W.2d 874. 

ITegllgenoe 

(1) Guardian was inexcusably neg¬ 
ligent In failing to record mortgages 
given as security for money partly 
loaned from his wards’ estates and 
taken In name of guardian as "trus¬ 
tee," and In falling properly to show 
that he held mortgages In trust for 
his wards to extent of their contri¬ 
butions toward loans.—In re Guard¬ 
ianship of Trask, 27 Hawaii 843. 

(2) That guardian loaned ward’s 
funds to guardian’s uncle and to cor¬ 
poration of which' guardian’s father 
and uncle were officers, both loans 
being secured by realty, did not evl^ 
dence bad faith or lack of due care 
of guardian In making Investments. 
—^Robinson v. Ham, 200 S.E. 903, 216 
N.C. 24. 

Moitgage on property of corporation 

PeuConst. art III 5 22 does not 
deny power to the legislature to au¬ 
thorize Investments in mortgages of 
the real estate of corporations as 
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well as in real securities of Individ¬ 
uals.—^In re Grab's Estate, 48 Lane. 
Rev., Pa., 397. 

6& Iowa.—^In re Morris’ Guardian¬ 
ship, 292 N.W. 836, 228 Iowa 646. 

28 C.J. p 1142 note 18. 

Submission to oonrt 

Guardian should not assume to 
make loan secured by realty In an¬ 
other state without full and exact re¬ 
port of Its nature, so that he may 
have In advance the advice of court 
with reference to Its advisability.— 
In re Morris’ Guardianship, supra. 
Prlma facia improper 

Loan of funds on real estate secur¬ 
ity situated in another state is prlma 
facie Improper, and on proof thereof 
it Is Incumbent on guardian to show 
that he has faithfully performed du¬ 
ties imposed by his trust—Cobb v. 
Fountain, 121 S.E. 614, 187 N.C. 836. 
67. Iowa.—^In re Galloway's Guard¬ 
ianship, 261 N.W. 619, 217 Iowa 
284. 

Ohio.—In re Guardianship of Lodge. 

82 Ohio N.P..N.S., 40. 

S.D.—^In re Guardianship of Stead¬ 
man’s Estate, 265 N.W. 596, 64 S.D. 
166—In re Zylstra’s Estate, 238 N. 
W. 169, 69 S.D. 89—Dye v. Dodd. 
226 N.W. 666, 666, 65 S.D. 429, cit¬ 
ing Corpus Juris. 

28 C.J. p 1142 note 19. 

Mortgage certlflcates 

(1) Statutes requiring loans on 
realty to be secured by first mortga¬ 
ges authorized Investments in exist¬ 
ing notes and bonds which were part 
of Issues of similar Instruments, 
each Issue being secured by a first 
mortgage or trust deed, where they 
were prior to, or on parity with, all 
other portions of debt secured by 
same instrument.—^In re Guardian¬ 
ship of Lutz, 1 N.E.2d 65, 362 Ill. 
631, reversing 280 IlLApp. 687—^In re 
Lalla’s Estate, 1 N,E.2d 50, 362 111. 
621, affirming 281 IlLApp. 124. 

(2) Such statute did not authorize 
taking of one of several concurrent 
mortgages without priority among 
themselves as security, since such a 
mortgage would not have priority 
over all other like liens.—^In re Lal¬ 
la’s Estate, supra. 
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Ordinarily, a gfuardian cannot lend his ward’s 
money to himself even on real estate security,®® and 
where he ostensibly invests money by a loan to him¬ 
self, giving notes and mortgages, the loan is not 
an investment of the trust fund, and he is liable 
for the full amount.®® It has been held, however, 
that authorization and approval of a loan of the 
ward’s funds to the guardian for the purchase of 
real estate to give the ward a home rests in the 
court’s discretion.*^® 

Approval by court. Where so required by stat¬ 
ute, loans of guardianship funds must be approved 
by the court,but a loan made without authoriza¬ 
tion may be validated by subsequent approval.*^® 
Where the ward has suffered no actual loss, he 
has no right to recover damages from the guardian 
because the latter has made an unauthorized loan 
on real estate.*^® 

Foreclosure of security. Where the guardian has 

(3) Guardian was reasonably war¬ 
ranted in believing that statute de¬ 
scribing lawful Investments of trust 
funds was Intended to Include Invest¬ 
ments in title and mortgage compa¬ 
ny's guaranteed mortgage certill- 
cates.—^In re Stupack, 8 N.E.2d 486. 

274 N.Y. 198, 110 A.L.R. 1158, re¬ 
versing In re Stupack’s Guardianship, 

290 N.T.S. 161, 248 App.Dlv. 740, af¬ 
firming In re Stupack's Estate, 278 
N.Y.S. 403, 164 Mlsc. 759. 

68. Mo.—Berry v. Berry, App., 

S.W. 691. 

IklabUlty for loss 

Guardian unauthorizedly lending 
himself ward's funds secured by 
realty was not entitled to credit be¬ 
cause of value thereof when trust 
deed was executed, being liable for 
loss when loss was ascertained.— 

State ex reL Calvert v. Detroit Fi¬ 
delity & Surety Co., 42 S.W.2d 966, 

226 Mo.App. 148. 

69. Wls.—^Hutson V. Jenson, 85 N. 

W. 689. no Wis. 26. 

TO. Iowa.—In re Fish's Guardian¬ 
ship, 264 N.W. 642, 220 Iowa 1328. 

71. Tenn.—^Hines v. Thompson, App., 

148 S.W.2d 876. 

Foxsnai reaulsltes 

Under statute so providing, there 
should be formal application by 
guardian to county court for author¬ 
ity to make loan, appointment of 
three disinterested appraisers, their 
written report, and order of county 
court authorizing making of loan.— 

Hines v. Thompson, supra. 

Acoeptanoe by ward 

Where guardian without prior ap¬ 
proval of district court made loan to 
person of undisclosed financial stand¬ 
ing secured by Minnesota realty 
which bad a lien on it for unpaid 
taxes, ward might have accepted 
realty in. lieu of cash, but he was not 


acted with ordinary care and prudence, he is not 
chargeable with a loss for failure to foreclose on 
the security taken.*^^ 

§ 86* Deposits 

a. In general 

b. Deposit as loan or investment 

a. In Gleneral 

A guardian holding funds awaiting Investment or 
other disposition has the right and duty to deposit such 
funds temporarily, and he will not be responsible for loss 
If he acts with reasonable prudence, especially where the 
court has approved the deposit; but generally the guard¬ 
ian will be liable for loss If ho limits his control over the 
deposit or makes it In a name other than that of the 
trust estate. 

A guardian who has on hand funds of his ward, 
awaiting investment or other disposition, has the 
right, and also the duty,^® to deposit the same 

Xf guardian oaamot lead ward’s 
money on realty as law requires, he 
may, on court’s direction, deposit 
money in bank that will pay as much 
Interest as is obtainable on United 
States bonds.—^McCown v. Edwards, 
48 S.W.2d 558, 185 Ark. 620. 

Bank as guardian 

(1) Bank, named gruardian under 
statute authorizing it to act as such, 
has implied authority to deposit with 
itself, and retain in customary man¬ 
ner, money held by it in such ca¬ 
pacity.—^Robinson v. Williams, 159 
So. 239, 229 Ala. 692. 

<2) Such statute does not contem¬ 
plate that guardianship funds shall 
be kept separate as special deposit, 
but they may be deposited to guard¬ 
ianship’s credit as though outsider 
were guardian, thereby creating same 
relation of debtor and creditor as 
with other general depositors.— 
Maryland Casualty Co. v. Williams, 
169 So. 242, 229 Ala. 663. 

(3) It has been held, on the other 
hand, that the rule that guardian 
exercises ordinary care and prudence 
in temporarily depositing funds in 
bank which it has no reason to be¬ 
lieve is unsafe Iuls no application 
where bank acting as guardian de¬ 
posits money with itself.—Snyder v. 
Hartford Accident & Indemnity Co. 
of Hartford, Conn., 243 N.W. 343, 214 
Iowa 1055. 

Deposit with private banking firm 

may be proper so as to absolve 
gruardian from liability for loss, in 
absence of bad faith or negligence; 
and deposit in Incorporated bank 
under state supervision is not neces¬ 
sarily required.—In re Maynes' Es¬ 
tates, 266 N.Y.S. 601. 149 Mlsc. 191. 
76. Md.—^Fay v. Fay, 193 A. 674, 172 
Md. 670. 

’Tn this day, prudence requires 
the deposit of money in a bank. A 


compelled so to do.—In re Morris’ 
Guardianship. 292 N.W. 836. 228 

Iowa 646. 

73. Ill.—In re Guardianship of Lutz, 
1 N.E.2d 66. 862 Ill. 631, reversing 
280 I11.APP. 587. 

73. Ala.—^Hall v. Esslinger, 179 So. 
639, 644, 286 Ala. 451, quoting Cor¬ 
pus Juris. 

Iowa.—^Townsend v. Stern, 99 N.W. 
670. 

74. Hawaii.—^In re Smart’s Estate, 
82 Hawaii 943. 

Mo.—^McCune’s Estate v. Daniel, 76 
S.W.2d 403. 

76. Ala.—^Barnes v. Clark, 161 So. 

586, 227 Ala. 651, 90 AL.R. 637. 
Ariz.—^Hammons v. National Surety 
Co., 287 F. 292, 294, 36 Ariz. 459, 
citing Corpus Juris. 

Ill.—^People ex rel. Nelson v. Chicago 
Bank of Commerce, 275 Ill App. 
80, affirmed Gits v. Foreman, 196 
N.E. 484, 360 Ill. 461, 101 AL.R. 
695. 

Iowa.—Andrew v. Sac County State 
Bank, 218 N.W. 24, 28, 205 Iowa 
1248, quoting Corpus Juris, 

Ky.—^National Surety Co. v. McNeill’s 
Guardian, 65 S.W.2d 721, 251 Ey. 
509. 

Miss.—In re Adams’ Guardianship, 
152 So. 836, 837, 169 Miss. 20, cit¬ 
ing Corpus Juris, 

Mo.—Bartholomy v. Harrison, 74 S. 

W.2d 69, 228 Mo.App. 872. 

Mont.—^Pethybrldge v. First State 
Bank of Livingston, 243 F. 569, 76 
Mont. 173. 

N.C.—^Marrlner v. Mizzelle, 176 S.E. 
711, 207 N.C. 34. 

Ohio.—In re Flavin's Guardianship, 
18 N.E.2d 614, 59 Ohio App. 443. 
S.C.—In re Wlllcox, 160 S.E. 260, 162 
S.C. 133. 

Tex.—Shaw v. Halbert, Civ. App., 68 
S.W.2d 391, error refused. 

28 CJ. p 1145 note 54. 
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temporarily in a bank of good reputation, and if, 
in so doing, he acts in good faith and with ordinary 
prudence and diligence, he is not responsible for 
a loss resulting from subsequent involvency of the 
bank.77 Qn the other hand, if the guardian fails 
to act with reasonable care and prudence, he will 
be charged with liability for a loss resulting from 
the deposit.’’^® The liability of a guardian for a 
deposit in the nature of a loan or investment is 
considered infra subdivision b of this section. 

As a rule, the court has power to authorize a 
guardian to deposit his ward’s funds in a bank,'^^ 
and to direct the guardian to require a bond to se¬ 


cure the deposit,®® and if the guardian acts pursu¬ 
ant to the order of the court, he is protected from 
liability for a loss to the funds deposited, unless the 
loss was due to subsequent neglect on his part.®! 
However, court approval of a deposit is not an in¬ 
dispensable prerequisite to its validity, in the ab¬ 
sence of a statutory requirement to that effect, and 
the guardian is liable for a deposit not authorized 
by court only where he has failed to exercise rea¬ 
sonable care and prudence.®® Under some statutes, 
the court may not designate a particular bank for 
deposit although it may direct a withdrawal of de¬ 
posit from a failing or insolvent institution.®® 


gruardlan would not be regarded as 
having acted reasonably In attempt¬ 
ing to keep a large sum on his per¬ 
son or deposited in a trunk or other¬ 
wise hidden at his residence.'*—^In re 
Adams Guardianship, 152 So. 836. 
837, 169 Miss. 20. 

Fimds necessary to meet obliga¬ 
tions of ward should be deposited in 
reliable bank.—^Pethybrldge v. First 
State Bank of Livingston, 243 P. 669, 
75 Mont. 173. 
f allure to deposit 
Where revenues of minor's estate 
were insufficient to reimburse cura¬ 
tor for advances made, he should not 
be penalized for not depositing funds 
in chartered bank.—^In re Duple- 
chain's Fstate, 122 So. 280, 168 La. 
428. 

77- U.S.—^Park v. Park, C.C.A.Ga., 
123 F.2d 370, reversing, D.C., 37 F. 
Supp. 185. 

Ala,.—Jolly y. Richardson, 161 So. 
814, 230 Ala. 548—Gibbons v. Nor¬ 
ton, 146 So. 131, 225 Ala. 650. 
Arlz.—In re Guardianship of Sorrells, 
117 P.2d 96, 68 Arlz. 25. 

Fla.—^McBride ▼. McBride, 195 So. 
602, 604, 42 Fla. 663, 128 A.L.R. 
631, Quoting Corpus oruzls. 

Ga.—Gross v. Butler, 173 S.E. 866, 
48 Ga.App. T60. 

Iowa.—Cronk v. American Surety Co. 
of New York, 225 N.W. 464, 457, 
208 Iowa 267, citing Corpus Juris. 
Me.—Hines v. Ayotte, 189 A. 836, 135 
Me. 103. 

Md.—Fay v. Fay, 193 A, 674, 172 Md. 
670. 

Mont—^In re Welch's Estate and 
Guardianship, 45 P.2d 681, 100 

Mont. 47—^Pethy bridge v. First 
State Bank of Livingston, 243 P. 
569, 75 Mont 178. 

N.Y.—In re Maynes* Estates, 266 N. 

Y.S. 501, 149 Misc. 191. 

N.a—Marrlner v. Mlzzelle, 176 S.E. 
711, 207 N.C. 34—^Pierce v. Pierce, 
148 S.E. 438, 197 N.C. 348. 

Ohio.—^In re Mclntlre's Guardian¬ 
ship, 29 N.E.2d 668, 66 Ohio App. 
143. 

Va.—^Powers v. Powers, 8 S.B.2d 162, 
174 Va. 164. 

28 C.J. p 1145 note 56. 


Bad faith not Imputed 

Failure of bank could not alone 
impute bad faith or lack of prudence 
to guardian in selecting bank as de¬ 
pository of trust funds.—Barnes v. 
Clark. 151 So. 586, 227 Ala. 651, 90 
A.L.R. 687. 

7a Miss.—Liddell v. Strong. 184 So. 

432, 183 Miss. 805—In re Adams' 

Guardianship, 162 So. 836, 169 Miss. 

20 . 

Neb.—In re Stryker's Guardianship, 

242 N.W. 268, 123 Neb. 62. 

N.C.—^Marrlner v. Mlzzelle, 176 S.E. 

711, 207 N.C. 34. 

S.D.—In re Taylor's Estate, 236 N. 

W. 365, 58 S.D. 865. 

To place money on deposit In an¬ 
other state is improvident on part 
of guardian.—State v. Gooch, 1 S.E. 
663, 97 N.C. 186, 2 Am.S.R. 284. 

Legal reserve 

(1) As respects guardian's liability 
for deposits, repeated and continued 
failure to maintain required legal 
reserve is "indication of instability 
and Insolvency" in any bank.—^In re 
Flavin’s Guardianship, 18 N.E.2d 514, 
69 Ohio App. 443. 

(2) Guardian and bank director, 
keeping ward's funds on deposit in 
bank, not maintaining legal reserve, 
was held liable for loss through 
bank’s subsequent insolvency.—In re 
Hoffman Estates, 225 N.W. 717, 55 
S.D. 252, 

Deposit for fixed period without 
Interest Imputes negligence.—Shaw 
V. Dalston, Tex.Civ.App., 18 S.W.2d 
215, error refused. 

Accounting on ooourrence of loss 

Where guardian failed to make any 
accounting on occurrence of alleged 
loss of guardianship funds due to 
failure of bank in which funds were 
deposited, which had occurred sev¬ 
eral years prior to ward’s action for 
accounting so that books of bank 
were no longer available, guardian 
was required to account for amount 
of money received for ward, plus in¬ 
terest from date when guardian's 
first settlement was due, less a rea¬ 
sonable attorney’s fee.—Young v. 
Young, 147 S.W.2d 736, 201 Ark. 284. 
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79. Miss.—^Dorsey v. Murphy, 194 
So. 603, 188 Miss. 291. 

80. Minn.—Snicker v. Byers, 224 N. 
W. 162, 176 Minn. 641. 

Validity of bond 

Requirement of bond is not sub¬ 
ject to objection of duress or coer¬ 
cion. Bond executed by officers may 
be valid as common-law bond or as 
contract and is supported by suffi¬ 
cient consideration of maintenance of 
deposit and making of further de¬ 
posits. Delivery of bond to Judge 
was a sufficient delivery and he had 
Implied authority to fill in blanks, 
and reformation to make guardian 
obligee was not necessary.—Snicker 

V. Byers, supra. 

81. Mich.—In re Horn's Estates, 280 
N.W. 142, 285 Mich. 145. 

Miss.—^Dorsey v. Murphy, 194 So. 603, 
188 Miss. 291. 

28 C.J. p 1146 note 66. 

Bubsequent order 

(1) Authorization to guardian to 
deposit ward’s funds may result from 
subsequent order. 

Iowa-—Cronk v. American Surety Co. 
of New York, 226 N.W. 454, 208 
Iowa 267. 

Miss.—In re Adams’ Guardianship. 
152 So. 836, 169 Miss. 20. 

(2) Court’s approval of report of 
deposit previously made did not con¬ 
stitute merely an audit of account, 
and it authorized guardian to con¬ 
tinue deposit, thereby relieving him 
of responsibility in connection with 
such deposit without necessity of 
him following any other statutory 
procedure.—Robinson v. Irwin, 214 N. 

W. 696, 204 Iowa 98. 

Notice of hearing 

Orders directing guardian to de¬ 
posit guardianship funds in bank 
without notice of hearing to wards 
were void.—^Andrew v. Winnebago 
County State Bank, Forest City, 226 
N.W. 73, 208 Iowa 392. 

82. Md.—^Fay v. Fay, 198 A. 674, 
172 Md. 670. 

Tex.—Shaw v. Dalston, Civ.App., 18 
S.W.2d 216, error refused. 

83. OkL—^Tltle Guaranty & Surety 
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Where the guardian limits his control over the 
fund deposited, as hy an arrangement that it can 
be withdrawn only with the concurrence of the 
surety on his bond, he is responsible for any loss.*^ 
However, such an arrangement is valid to the ex¬ 
tent permitted by statute.^B 

Deposit not in ncime of trust estate. As a gen¬ 
eral rule, any deposit made by a guardian other 
than in the name of the trust estate and without 
indicating his representative character renders him 
liable therefor, in case of loss, regardless of his 
good faith.8B So a deposit in the individual name 
of the guardian without an indication of his fiduci¬ 
ary capacity, or a commingling of trust funds with 
individual funds of the guardian, is improper, and 
the guardian is responsible for any loss, regardless 
of any considerations of prudence and diligence.*'^ 
It has been held, however, that a transfer of funds 
from a guardianship account to the guardian’s per¬ 
sonal account in the same bank is not of itself a 
misappropriation by the guardian, nor notice to the 
bank of the guardian’s wrongful purpose.®* 

A guardian de son tort who without valid au¬ 


thority exercises control over a deposit of funds be¬ 
longing to a minor is liable for the funds with which 
he intermeddled, in case of loss, regardless of his 
exercise of due care with respect to the deposit.*® 

b. Deposit as Loan or Investment 

A temporary deposit is proper if kept in the bank no 
longer than reasonably necessary, but the guardian will 
be held liable for loss if the deposit Is maintained in 
violation of his duty to invest the funds, or If the deposit 
is for a fixed time so as to constitute a loan or invest¬ 
ment without security or court approval, although such 
an investment is proper under some statutes. 

Ordinarily, a temporary deposit of funds in a 
bank pending investment or other disposition is not 
a loan or investment subject to statutory require¬ 
ments as to security,®® or as to approval by the 
court.®! However, funds so deposited may not be 
kept in the bank longer than reasonably necessary,®^ 
and in this respect the length of time permissible 
depends on the condition and reputation of the bank 
and^ the duty of the guardian as to investing the 
funds.®* So if the guardian maintains the deposit 
m violation of his duty to invest, he will be held 
liable for a loss resulting from the failure of the 
bank.®^ 


Co. V. Foster, 203 P. 281, 84 Okl. 
291. 

FniLd in court 

Until court liad ordered fund to be 
brought Into court under statute, 
court could not select a depositary, 
and, If court decided that depositary 
was unsafe, court’s duty was first 
to require fiduciary to bring fund 
Into court and then to direct "man¬ 
ner and form" In which fund should 
be placed In bank.—^Pay v. Fay, 198 
A. 674. 172 Md. 670. 

84. Ala.—^Bates v. Jones, 139 So. 242, 
224 Ala. 82, citing Corpus Juxls, 

28 C.J. p 1146 note 64. 

85. N.C.—^Leonard v. York, 168 S. 
E. 878, 202 N.C. 704. 

88 . Okl.—^In re Clark’s Guardian¬ 
ship, 230 P. 891, 104 Okl. 246, 43 
A.L..B. 695. 

Bnle applies to deposit In name of 
third person even though such per¬ 
son Is a public officer having general 
Jurisdiction over estates of minors, 
since guardian and not officer Is the 
custodian appointed by law for con¬ 
trol of ward’s funds.—In re Clark’s 
Guardianship, supra. 

87. Ala.—Jolly v. Richardson, 161 
So. 814, 230 Ala. 548—Barnes v. 
Clark, 151 So. 586, 227 Ala. 651, 
90 A.L..R. 637. 

Fla—Firmin v. Sanborn, 161 So. 656, 
658, 119 Fla. 396, citing Corpus Jn- 
xls. 

Ga.—^Hawes v. Standard Accident Ins. 

Co., 189 S.B. 69, 64 GaApp. 776. 

.28 C.J. p 1145 note 66. 


Bank as guardian 

A bank authorized by charter to 
act as guardian owes same duty to 
ward as an Individual would owe to 
keep ward’s funds separate from oth¬ 
er funds of guardian.—Rose v. Bank 
of Wadesboro, 9 S.B.2d 2, 217 N.C. 
600—^Roebuck v. National Surety Co., 
166 S.E. 531, 200 N.C. 196. 

TTnftQflUed Instruction 
Where guardian Instructed cash¬ 
ier to make account in favor of him 
as guardian, which Instruction was 
not carried out, he was not liable for 
loss of ward’s deposit caused by fail¬ 
ure of bank.—Clemons v. Dennis, 181 
S.B. 887, 166 Va. 18. 

88 . U.S.—^^na Casualty & Surety 
Co. v. Catsklll Nat. Bank & Trust 
Co., C.C.A.N.T., 102 P.2d 627. 

89. Tenn.—State ex rel. Robertson v. 
First State Bank of Ripley, 91 S. 
W.2d 1039, 19 Tenn.App. 556. 

Wis.—Rear v. Olson, 263 N.W'. 367, 
219 Wla 822. 

90. Ala—^Barnes v. Clark, 161 So. 
686 , 227 Ala 651, 90 A.L.R. 687. 
Contract for Interest does not In 

Itself convert demand deposit Into 
"time deposit’’ or "loan” within stat¬ 
ute requiring security.—Barnes v. 
Clark, supra 

91. Ga.—Gross v. Butler, 173 S.EL 
866 , 48 GaApp. 760. 

Iowa—^Andrew v. Sac County State 
Bank, 218 N.W. 24, 205 Iowa 1248. 
Md.—-Fay v. Fay, 193 A. 674, 172 Md. 
670. 

Ofl- U.S.—Tucker v. Newcomb, C.C. 
A.Va, 67 F.2d 177. 
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Pa—In re Hazelbaker’s Estate, 171 
A. 619, 113 PaSuper. 82. 

93 . Fla—McBride v. McBride, 196 
So. 602, 604. 142 Fla 663, 128 A. 
L.R 531, quoting Corpus Juris. 

Ohio.—In re Mclntlre’s Guardianship, 
29 N.E.2d 568, 66 Ohio App. 143, 

28 C.J. p 1145 note 58. 

94. Fla.—McBride v. McBride, 195 
So. 602, 604, 142 Fla 663, 128 A. 
li.R. 631, quoting Corpus Juris. 

Ky.—^National Surety Co. v. McNeill’s 
Guardian. 66 S.W.2d 721, 251 Ky. 
609. 

Pa—In re Hazelbaker’s Estate, 171 
A. 619, 113 PaSuper. 82. 

28 C.J. p 1146 note 60. 

Intent of statute 

Statute requiring guardian to in¬ 
vest funds of estate is intended to 
protect ward from consequences of 
bank failures.—McBride v. McBride. 
196 So. 602, 142 Fla 663, 128 A.L.R. 
631. 

Basis of liability 

(1) Liability of guardian for funds 
deposited In savings account of trust 
company which failed depends on 
whether funds were deposited for 
purpose of Investment or merely for 
temporary safekeeping pending dis¬ 
covery of suitable legal Investment. 
—Appeals of Byrnes, 188 A. 871, 825 
Pa 446. 

(2) Whether guardian was negli¬ 
gent In depositing ward’s funds In 
particular bank, which failed, is Im¬ 
material in determining whether he 
should be surcharged therewith, 
where he should have made legal In- 



39 C.J.S. 


GUARDIAN AND WARD 


§ 87 


A deposit for a fixed time, as on a certificate of 
deposit, is a loan or investment without security, 
and the guardian is ordinarily liable for any loss 
in connection therewith,®® regardless of his good 
faith;®® and a deposit of guardianship funds in a 
bank, subject to a withdrawal notice of two weeks, 
also renders the guardian personally liable in case 
of loss.®*^ So, also, a deposit constituting a loan or 
investment may be invalid so as to render the guard¬ 
ian liable for loss where court approval, required 
by statute, is not obtained.®® 

Some statutes, however, authorize an investment 
of guardianship funds by deposit in a savings bank, 
provided court approval is obtained,®® and there is 
some authority holding that the purchase of a cer¬ 
tificate of deposit is a proper investment, particu¬ 
larly where a report of such investment is approved 
by the court.^ It has been held that, where the will 
by which money was bequeathed to the ward gave 
the guardian authority to invest the same in such 
manner as might, in his opinion, be for the best 


interests of the ward, the guardian was not respon¬ 
sible for the loss of money deposited by him in 
bank, on open account, at interest.® 

§ 87. Interest on Funds of Estate 

a. Liability of guardian 

b. Time from which interest charged 

c. Rate of interest 

d. Simple or compound interest 

a. Liability of Guardian 

A guardian fa generally liable for Interest on all 
guardianship funds coming Into his hands, and he will 
be charged with Interest where he falls to act honestly or 
with due care In handling funds of the ward so as to de¬ 
rive an Income therefrom, where he falls to account for 
funds, or where he retains funds after hfs office has 
terminated; but under some circumstances the guardian 
will not be charged with Interest. 

Since the estate of the ward is confided to his 
guardian to be made profitable as well as kept safe¬ 
ly,® a guardian is generally liable for interest on 
all guardianship funds coming into his hands.^ In 


vestment thereof.—^In re Hazelbei- 
ker’s Estate, 171 A. 619. 118 Pa.Super. 
82. 

95. U.S.—Corcoran v. Kostrometl- 
noff, Alaska, 164 F. 685, 91 QC-A. 
619, 21 I 4 .R.A..N.S., 399. 

Iowa.—In re Fahlln's Guardianship, 
254 N.W. 296, 218 Iowa 121. 

Ky.—Foley's Adm'r v. Robertson’s 
Guardian, 286 S.W. 851, 215 Ky. 
647. 

Miss.—^Dorsey v. Murphy, 194 So. 
6 * 03 ; 188 Miss. 291. 

Mont—In re Welch’s Estate and 
Gdardianshlp, 45 P.2d 681, 100 

Mont 47. 

N.C.—Marrlner v. Mlszelle, 175 S.E. 
711, 207 N.a 34. 

Pa.—In re Grossman's Estate, 22 Pa. 
Diet & Co. 531. 

Tenn.—Carroll v. Eblen, 156 S.W.2d 
412, 178 Tenn. 146. 

Wls.—In re Uggen's Guardianship, 
271 N.W. 326, 224 Wls. 24. 
Tmauthoilzed deposit 

Guardians who, without authority 
from court. Invested wards’ funds in 
time deposits were personally lia¬ 
ble for amount of loss from bank’s 
failure.—U. S. Veterans’ Bureau v. 
Riddle. 57 S.W.2d 826. 827, 186 Ark. 
1071, citing Gorpus Jiuls. 

N.D.—Kilby V. Burnham, 256 N.W. 
522, 65 N.D. 169. 

96. Tenn.—Carroll v. Eblen, 156 S. 
W.2d 412, 178 Tenn. 146. 

97. Pa.—^Law’s Estate, 9 Pa.Co. 225. 

98. Iowa.—Andrew v. Farmers' Sav¬ 
ings Bank of Goldfield, 223 N.W. 
249, 207 Iowa 394. 

Ohio.—In re Flavin’s Guardianship, 
18 N.E.2d 514, 59 Ohio App. 443. 
Snbseguent approval Ineffeotlva 
Guardian’s deposit of ward’s funds 


in savlngrs account for four years 
was Inferentlally investment at In¬ 
terest, which was unauthorized, and 
where guardian failed to withdraw 
it on Information of bank’s unsafe 
condition, but obtained order author¬ 
izing deposit from Judge sitting in 
another county who was not pre¬ 
sumed to have known that deposit 
was already made, he was liable for 
loss where bank became Insolvent— 
Cronk v. American Surety Co. of 
New York, 225 N.W. 454, 208 Iowa 
267. 

Trust 

Guardian's deposit of minor’s funds 
without court order was Ineffective 
to create debtor-creditor relation¬ 
ship, and funds were held by bajik 
as trustee for ward.—^Andrew v. 
Farmers’ Savings Bank of Goldfield, 
223 N.W. 249, 207 Iowa 894. 

99. S.a—In re Wlllcoz, 160 S.E. 260. 
162 S.a 133. 

1. Kan.—^Hlnes v. Northrup, 50 P.2d 
986, 142 Kan. 608. 

2. Pa.—Glassburner’s Estate, 40 Pa. 
Super. 134. 

3. Ky.—Carrol v. Connet 2 J.J. 
Marsh. 195. 

4. IlL—^People v. Birket 254 Ill.App. 
96, affirmed 174 N.E. 388, 342 IlL 
833. 

Iowa.—^In re Anderson’s Guardian¬ 
ship, 225 N.W. 258, 208 Iowa 191, 
64 A.L.R. 687. 

Ky.—^McCoy v. Ferguson, 60 S:W.2d 
931, 249 Ky. 834, 90 A.L.R. 891. 
N.C.—Sheets' v. J. G. Flynt Tobacco 
Co., 141 S.E. 355, 195 N.C. 149. 

5. C.—^Lyerly v. Teadon, 19 S.E.2d 
648, 199 S.a 363—Gulllck v. Slaten, 
168 S.E. 697, 169 S.C. 244. 

Tenn,—State, for Use of Laklns, v. 
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Malllcoat, 75 S.W.2d 1031, 18 Tenn. 
App. 285. 

Tex.—^Harston v. Barton, Clv.App., 
43 S.W.2d 630. 

28 C.J. p 1145 note 67—40 C.J. p 1300 
note 60 [d], 63 [a] (7). 

prayer for interegt 
Interest is recoverable under stat¬ 
ute although not specifically prayed 
for.—^Arrington v. McDaniel, Civ.- 
App., 4 S.W. 2d 262, modified on oth¬ 
er grounds, Com.App., 14 S.W.2d 1009, 
and certified questions answered 26 
S.W.2d 296, 119 Tex. 148. 

Statute not controlling 
Where a portion of ward’s estate 
consisted of two lumber yards and 
credit of the yards had been main¬ 
tained by guardian's practice of keep¬ 
ing moneys obtained from yards In 
bank, neither statute relating to in¬ 
vestment of ward’s funds nor stat¬ 
ute authorizing Jury on any Inquisi¬ 
tion of damages to give damages in 
nature of interest absolutely con¬ 
trolled allowance of Interest on mon¬ 
eys taken by guardian from lumber 
yards.—Title Guaranty & Surety Co. 
V. State of Missouri ex rel. and to 
Use of Stormfeltz, C.C.A.M 0 ., 106 F. 
2 d 496. 

1/L Koulslaua 

(1) Parent owes no interest on 
price of adjudication to him of mi¬ 
nor children’s Interest In property 
held in common, except from time 
of final accounting.—^Pecastalng v. 
Globe Indemnity Co., 145 So. 259, 176 
La. 81—Townsend v. Atterberry, 132 
So. 411, 171 La. 886. 

(2) Where it becomes necessary 
for the protection of a minor’s inter¬ 
est in the property of a dissolved 
community, as well as for the pres- 
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adjudicating the interest allowable, every case must 
be determined according to the facts and circum¬ 
stances peculiar to it.® The allowance of interest 
in equity matters is generally discretionary with 
the court.® 

Circumstances under which interest charged. As 
a general rule the guardian is liable for interest 
where he fails to act honestly or with due care in 
handling his ward’s funds so as to derive an income 
therefrom.^ So interest will be charged where he 
fails to invest the funds of his ward® if they could 
have been safely invested;® and he cannot be re¬ 
lieved from liability for interest on a mere show¬ 
ing that the funds have not been used,i® or that he 
has at all times had enough money of his own to 
settle fully with the ward, none of the money be¬ 
ing deposited by him as guardian,or that the 
omission to invest arose from a mistaken idea that 
the funds belonged to the ward’s mother.^® 

The guardian is also liable for interest where he 
fails to render an account as to funds in his hands,i® 
where he converts property of the ward,!^ or where 
he uses the funds of the estate in his own individ¬ 
ual enterprises, or mingles such funds with money 
of his own,i® even though he is not shown to have 
received any profits by reason of his breach of 


trust.i® He may also be charged with interest on 
funds which he might have collected and invested 
for the benefit of the ward.^^ 

Where the guardian retains funds of the ward 
in his hands after his office has terminated, by ma¬ 
jority of the ward, resignation, discharge, or other¬ 
wise, he is liable for interest on such funds.i® So 
also, where a guardian makes a partial settlement, 
but no full settlement, and is afterward discharged 
on an acknowledgment of full settlement procured 
from the ward, he is liable for interest on all funds 
held by him after such partial settlement.^® A 
guardian, who without an order of court lends the 
funds of his ward on an interest bearing note, is 
properly directed to account for the interest due 
thereon at the date of settlement, even though the 
ward refuses to accept the note, then due, in lieu 
of cash.®® Where a tutor disposes of a minor’s 
movable property, the minor, on the settlement of 
the account of the tutor, is entitled to interest on 
the value thereof.®^ 

Circumstances under which interest not charged. 
A guardian is not chargeable with interest in par¬ 
ticular circumstances where his liability for interest 
has been satisfied by other charges imposed on him 
or by property or funds turned over to the estate.®® 


ervation of the widow’s usufruct 
that the tutrix should use and ex¬ 
pend Insurance money, belongrinsr in 
part to a minor, in discharge of 
pressing community debts, she is 
chargeable with legal Interest as on 
money lent at interest from the 
date of use to the date of account¬ 
ing.—In re Crane, 17 So. 481, 47 La. 
Ann. 898. 

5. U.S.—^Title Guaranty & Surety 
Co. V. State of Missouri ex reL 
and to Use of Stormfeltz, C.C.A- 
Mo., 105 F.2d 496. 

6. S.C.—Glenn v. Worthy, 168 S.EI. 
705, 169 S.C. 263. 

7. Ark.—^Lee v. Beauchamp, 300 S. 
W. 401, 175 Ark. 716. 

Mo.—^In re Stevens' Estate, App., 116 
S.W.2d 527. 

W.Va-—Smith v. Cartright, 169 S.B. 
72, 113 W.Va. 564. 

e. Ala.—^Maryland Casualty Co. v. 

Williams. 159 So. 242, 229 Ala. 663. 
Iowa—^In re Anderson's Guardian¬ 
ship, 225 N.W. 258, 208 Iowa 191, 
64 A.L.R. 687. 

La—^Hall v. Courtney, 165 So. 458, 
184 La. SO—Carter v. ^tna Casual¬ 
ty & Surety Co. of Hartford, Conn., 
115 So. 662, 165 La 478. 

Miss.—^White v. Moore, 144 So. 696, 
164 Miss. 272. 

Mo.—^Mills V. Smith, App., 92 S.W.2d 
939. 

N.C.—Rose V. Bank of Wadesboro, 9 
S.E.2d 2, 217 N.C. 600. 


[ Tex.—^Harston v. Barton, Clv.App., 48 
I S.W.2d 630. 

28 C.J. p 1145 note 68. 

9. Tex.—Tucker v. Adkins, Clv.App., 
76 S.W.2d 815. 

28 C.J. p 1146 note 69. 

I Where court deoUued to approve 
seouzlty for proposed loans by gruard- 
lan, latter was not chargeable with 
interest for failure to invest money 
instead of depositing it in bank.—> 
Leo V. Beauchamp, 800 S.W. 401, 175 
Ark. 716. 

la Ala.—Owen v. Peebles, 42 Ala 
338. 

11. Ga—Jones v. Nolan, 48 S.E. 166, 
120 Ga 688. 

12. Wls.—Taylor v. Hill, 58 N.W. 
1055, 87 Wls. 669. 

13. Ala—^Bean v. Bean, 114 So. 692, 
217 Ala 93—^Bean v. Harrison, 104 
So. 244, 213 Ala 88. 

Ga.—^Henson v. Jones, 16 S.E.2d 886, 
66 GaApp. 23. 

28 C.J. p 1146 note 73. 

Oversight 

However, guardian was not liable 
for interest on an amount which he 
failed to bring forward ftom prior 
annual account through oversight 
of attorney who prepared subsequent 
account.—In re Guardianship of 
Horne, 173 So. 660, 178 Mlsa 714. 

14. Ala—Westmoreland v. Birming¬ 
ham Trust & Savings Bank, 108 So. 
536, 214 Ala 593, 46 A.L.R. 1201. 
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Wash.—^In re Deming’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 

16. Ala— Bean v. Bean, 114 So. 692, 
217 Ala 93—Bean v. Eta.rrison, 104 
So. 244, 218 Ala 33. 

Cal.—Gaver v. Early, 216 P. 394, 191 
Cal. 128. 

Fla.—^American Surety Co. of New 
Tork V. Hayden, 150 So. 114, 112 
Fla 17. 

Iowa—^In re Anderson’s Guardian¬ 
ship, 225 N.W. 258, 208 Iowa 191, 
64 A.L.R. 687. 

N.Y.—Signor v. Signor, 204 N.T.S. 
167, 122 Misc. 444. 

N.C.—Rose V. Bank of Wadesboro, 9 
S.B.2d 2, 217 N.C. 600. 

28 C.J. p 1146 note 74. 

16. Idaho.—Luke v. Kettenbach, 181 
P. 706. 32 Idaho 191. 

17. N.C.—^Whitford v. Poy, 66 N.C. 
265. 

la Tex.—^Harston v. Barton, Civ. 
App., 43 S.W.2d 630. 

Wash.—In re Deming’s Guardianship^ 
73 P.2d 764, 192 Wash. 190. 

28 C,J. p 1146 note 77. 

19. Ala—Willis V. Rice, 48 So. 397, 
167 Ala 262, 131 Am.S.R. 56. 

aa Mont—^In re Allard, 141 P. 661,. 
49 Mont 219. 

21 . La—Domingue’s Sueaession, 85> 
So. 239, 147 La 556. 

22. Mo.—In re Stevens. App., 11 g 
S.W.2d 627. 
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So also a guardian is not liable for interest on mon¬ 
ey on which, without negligence on his part, no in¬ 
terest has been received,23 as where he could not 
with reasonable diligence have lent the funds with 
safety.24 No interest will be chargeable against the 
guardian where the receipts and disbursements are 
merely contemporaneous and stand in open ac¬ 
count,or where no credit was allowed him for 
sums paid out for the ward, which amounted to 
more than the interest nor will interest be al¬ 
lowed on amounts necessary for expenses^? or on 
sums too small to be wisely invested.^s 

Interest will not be charged on a balance on ac¬ 
count in the hands of a guardian during the penden¬ 
cy of exceptions to an auditor’s report thereon, un¬ 
less the exceptions are filed by the accountant or 
at his instance,29 and, where the guardian is enti¬ 
tled to curtesy in real estate or to the interest on 
the proceeds of the sale during his life, he is not 
chargeable with interest on the proceeds from the 
sale.30 If a guardian tenders all the amount due to 
his successor, he is not chargeable with interest, if 
the money is left in his hands.^i 
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Where one assumes to act as guardian^ without 
authority, and holds funds of the minor, interest 
can be recovered as damages only for detention of 
the money. 

b. Time from Which Interest Charged 

While It is sometimes held that the guardian is 
chargeable with Interest from the date on which the 
ward’s funds came into his hands, It is usually held that, 
where liability is predicated on a failure to Invest, in¬ 
terest Is chargeable only from the expiration of a reason, 
able time after receipt, or from the end of the calendar 
year In which received. 

Some decisions lay down the rule broadly that the 
guardian is chargeable with interest on funds of 
the ward from the date on which they came into 
his hands,®^ and this is generally the proper rule 
where the guardian uses the ward’s funds for his 
own benefit or commingles them with his own 
funds.34 However, where the liability for interest 
is predicated on a mere failure to invest, the gener¬ 
ally accepted view is that the guardian is entitled to 
a reasonable time after funds of the ward are re¬ 
ceived in which to invest them, and is liable for in¬ 
terest only from the expiration of such time;S5 


Faitioiilar ciroTuxurtaiiceB 

(1) A curator could not be charged 
with Interest on credit tsiken for loss 
on sale of corporate bond, where 
he had already been charged with 
interest on the full amount unlawful¬ 
ly invested in such bond.—^In re Ste¬ 
vens' Instate, supra. 

(2) Guardian who pledged certain 
bonds to raise money in connection 
with Improvident project was not 
chargeable with value of bonds and 
Interest thereon, to the extent of 
Interest earned on bonds and actually 
received by his successor.—^In re 
Demlng's Guardianship, 73 P.2d 764, 
192 -Wash. 190. 

(8) A guardian, Improperly with¬ 
drawing money from bank accounts 
of Infant wards, who were her own 
children, was entitled to credit on 
accounting for decreased Interest 
earned as result of decreased prin¬ 
cipal at rate she was charged on 
amount of principal withdrawn.—In 
re Jarvis' Guardianship, 19 N.Y.S.2d 
183. 

(4) Ward was not entitled to re¬ 
cover interest on guardianship funds 
from date when he became of age 
for period of four years during which 
guardian retained such funds without 
making settlement, in absence of 
showing that Investment of funds by 
guardian was improperly managed, 
that ward suffered any pecuniary 
loss, or that guardian did not act 
in good faith.—In re Giese's Estate, 
180 A. 711, 119 Pa. 232—In re Phil¬ 
lips’ Estate. 180 A. 715, 119 Pa.Super. 
^ 41 . 


23. Ark.—Lee v. Beauchamp, 300 S. 
W. 401, 175 Ark. 716. 

28 C.J. p 1146 note 82. 

TTnauthorlzed investment 
Guardian who was personally lia¬ 
ble for loss on investment of ward's 
funds in closed bank because he did 
not obtain written order authoriz¬ 
ing investment was not liable for in¬ 
terest, where funds would not have 
earned interest if investment had 
not been made.—^Kilby v. Burnham, 
256 N.W. 522, 65 N.D. 169. 

24. Ark.—Lee v. Beauchamp, 300 S. 
W. 401, 175 Ark. 716. 

28 C.J. p 1146 note 83. 

26. Mich.—In re Livemois, 44 N.W. 
279, 78 Mich. 330. 

26, Ky.—Griffith v. Bybee, 69 S.W. 
767, 24 Ky.L. 666. 

28 C.J. p 1146 note 85. 

27. S.C.—Gulllck V. Slaten, 168 S. 
E. 697, 169 S.C. 244. 

28 C.J. P 1146 note 86. 

Guardian’s fees 

Where guardian received excessive 
payments to himself as guardian un¬ 
der orders of court fixing his fees 
at the time of the approval of his 
successive accounts, guardian was 
not guilty of defalcation in paying 
to himself the fees allowed, and, 
in absence of ward establishing 
guardian’s bad faith, order of trial 
court denying interest on such sums 
was not error.—^In re O’Connor’s Es¬ 
tate, 83 P.2d 65, 28 Cal.App.2d 527. 
Disallowed expenditures 

Guardian was not chargeable with 
Interest on sums expended pursuant 
to court order but required to be re¬ 
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turned to children because of disal¬ 
lowance of items by trial court and 
affirmance of disallowance by su¬ 
preme court, in absence of bad faith 
amounting to intent to defraud, but 
he was chargeable with Interest on 
portion of purchase price of home, 
purchased with wards’ money, ap¬ 
propriated by guardian in payment 
for his supposed equity.—^In re Dem- 
ing’s Guardianship, 73 P.2d 764, 192 
Wash. 190. 

28. Okl.—^Kerr v. Weathers, 153 P. 
866, 49 Okl. 574. 

28 C.J. p 1146 note 87. 

29. Pa.—McElhenny’s Appeal, 46 Pa, 
347. 

28 C.J. p 1147 note 88. 

30. D.C.—^Rhodes v. Roble, 9 App.D. 
C. 305. 

31. Ill.—Cheney v. Roodhouse, 25 N. 
E. 1019, 135 Ill. 257. 

32. Me.—Hopkins v. Erstlne, 107 A. 
829, 118 Me. 276. 

33. Ga.—^Henson v. Jones, 16 S.E.2d 
886, 66 Ga.App. 22. 

La.—Carter v. .^tna Casualty & 
Surety Co. of Hartford, Conn., 115 
So. 662, 166 La. 478. 

Miss.—Commercial Nat.' Bank & 
Trust Co. of Laurel v. Hinton, 103 
So. 359, 138 Miss. 536. 

28 C.J. p 1147 note 92. 

34. Pa.—In re Noble, 26 PlttshLeg. 
J. 365. 

Va.—Snavely v. Harrader, 29 Gratt. 
112, 70 Va. 112. 

35. Ark.—Thomas v, Thomas, 191 
S.W. 227, 126 Ark. 679. 

28 C.J. p 1147 note 94. 
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and it has been held that the question as to the time 
from which a guardian shall be charged with inter¬ 
est on the funds of his ward, lost through the neg¬ 
ligence of the guardian, is a matter resting in the 
sound discretion of the trial court in view of all 
the facts.36 It has also been held that a guardian 
is not chargeable with interest on funds in his hands 
until after the end of the calendar year in which 
he receives them,87 unless interest is actually earned 
during such period,88 or unless he lends the funds 
to himself.88 

If the guardian converts the ward's property, he 
is liable for interest on its value from the time of 
conversion ;40 but where the guardian is liable for 
damages to certain real estate owned by the ward, 
such damages being unliquidated, interest is allow¬ 
able only from the date of the final decree approv¬ 
ing the final account.^^ As to sums due by the 
guardian himself, he owes interest from the time of 
his appointment if they were previously due; oth¬ 
erwise only from the time they became due>8 

Where the guardian fails to pay over what is 
due his ward when he arrives at majority,48 or at 
an age at which he is by statute required to make 
final accounting and settlement with the ward,^^ 
he is chargeable with interest on such funds from 
the time when they should have been paid over to 
the ward until payment is made. Where a guard¬ 
ian of two infants transfers a loan, originally be¬ 
longing to the account of one of them to the ac¬ 
count of the other, without an order of court, he 
is properly charged on the final settlement of the 


former's account for interest on the loan from the 
date of the transfer.^® Where defendant as guard¬ 
ian of plaintiff invested plaintiffs money in a farm, 
lived on it for many years, and sold it, rendering, 
an account in the probate court at regular intervals, 
and plaintiff subsequently received a sum of money 
from defendant as part of his share in the pro¬ 
ceeds, and then brought suit and obtained a judg¬ 
ment for a further sum, it was proper to allow his 
interest from the date of the first payment only, and 
not for the time prior thereto.^® 

Where the ward elects to take the benefit of an 
unauthorised investment by the guardian, and the 
latter refuses to account for the profits thereof, he 
is chargeable with interest on both principal and 
profits from the date of the ward's election.47 

c. Bate of Interest 

Aa a general rule a guardian will be charged with 
Interest no higher than the legal rate where he has failed 
to Invest his ward’s funds or has made an unauthorized 
Investment, but a charge at a lower rate may sometimes 
be proper. Where the guardian has been guilty of mis¬ 
conduct, Interest should be charged at the highest rate 
permitted by law, or at the rate actually realized by the 
guardian If higher than the legal rate. 

The general rule is that, in the absence of spe¬ 
cial circumstances, a charge of interest against a 
guardian who has failed to invest his ward's funds 
for the benefit of the ward, whether such funds 
have laid idle or have been used by die guardian, 
should not be in excess of the legal rate of interest 
established by statute.^® it has been considered 
that the highest rate allowed by law is properly 
charged in case of negligent failure to invest,^8 for 


36- Wls.—^Abrams v. U. S. Fidelity 
& Guaranty Co., 106 N.W. 1091, 127 
Wis. 679, 116 Ani.S.R. 1065,. 6 L. 

R. A. 676—In re Thurston, 16 N.W. 
126, 67 Wls. 104. 

37- Ky.—^American Surety Co. of 
New York v. Skftfrgrs’ Guardian, 67 

S. W.2d 495, 247 Ky. 687- 
28 C.J. p 1147 note 96. 

38.’ S.C.—Smith v. Moore. 95 S.E. 

351. 109 S.a 196. 

28 C.J. p 1147 note 97. 

39- S-C.—Smith V, Moore, supra. 
4a Cal.—Gaver y. Early, 216 P. 394, 
191 Cal. 123. 

N.T.—In re Lapldes, 268 N.T.S. 799, 
808, 144 Mlsc. 19, cltlniT Corpus Jtu 
rts—Slfimor v. Signor, 204 N.Y.S. 
157, 122 Mlsc. 444. 

Wash.—In re Demlng*a Guardianship 
78 P.2d 764, 192 Wash. 190. 

38 aJ. p 1147 note 99. 

Fraudulent purohase 
Where a guardian fraudulently 
purchased the homestead from hl*« 
ward, and sold the same to a third 
person, in an action by the ward to 


recover from the guardian the pro¬ 
ceeds of the sale the ward is entitled 
to recover Interest on the considera¬ 
tion received from the sale for the 
period of time during which the ward 
would have been entitled to the use 
and possession of the property as 
a homestead.—Waldstein v. Barnett. 
166 S.W. 469. 112 Ark. 141. 

41. Miss.—^In re Guardianship of 
Home. 173 So. 660, 178 Miss. 714. 

4a La.—^Fulton v. Curtis, 3 La, 191. 

.43- Ky.—Carter v. Thorn, 18 B.Mon. 
613. 

28 C.J. p 1147 note 2. 
miprobablUty of loss 
Ward recovering Judgment against 
surety on guardian’s bond for amount 
of real estate bond which guardian 
had misappropriated was entitled to 
Interest from time ward attained ma¬ 
jority but not prior thereto. In view 
of depression which made it likely 
that ward would have sustained loss¬ 
es had funds been invested In mort¬ 
gages during period.—^Neal v. Hodg¬ 
es. D.aOkl., 13 F.Supp. 916. 
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44. Md.—Fridge v. State, 8 Gill & J. 
103, 20 Am.D. 463. 

TTnlawfol investments 
A ward, recovering Judgment 
against her former guardian for 
amount lost because of his unlawful 
Investments of ward's funds, was en¬ 
titled to Interest from date on which 
ward became of age by reason of her 
marriage.—Olsen v. Marsh, Neb.. 8 
N.W.2d 169. 

45. Mont.—In re Allard, 141 P. 661, 
49 Mont. 219. 

4a Mo.—^Koyl V. Lay, 187 S.W. 279, 
194 Mo.App. 291, rehearing denied 
196 S.W. 433, 194 Mo.App. 291. 

47. Ala.—^Meyers v. Martinez, 66 So. 
498. 172 Ala. 641. 

4a La.—Carter v. JEtna Casualty & 
Surety Co. of Hartford, Conn., 116 
So. 662, 165 La. 478. 

28 C.X p 1148 note 8. 

49. Iowa.—^In re Anderson’s Guard¬ 
ianship, 225 N.W. 268, 208 Iowa 191, 
64 A.L.R. 687. 

La.—Brock v. Citizens State Bank & 
Trust Co., 182 So. 679, 190 La. 672„ 
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making a loan without security,50 or for making an 
unauthorized investment,®^ as in the case of an in¬ 
vestment in real estate without an order of court.®^ 

On the other hand, it is considered that the le¬ 
gal rate of interest does not furnish an inflexible 
measure of the guardian’s liability,®® and a charge 
at a lower rate may be proper where the guardian 
has not been guilty of any active misconduct, and 
the rate charged is the prevailing rate,®^ or that 
ordinarily produced by safe and prudent invest¬ 
ments.®® So also, where the guaidian has failed 
.to make an investment or deposit directed by the 
court, but has not made any personal use of the 
money, his liability may be limited to the rate of 
interest which would have been earned had the di¬ 
rections of the court been followed.®® If a guard¬ 
ian makes an investment at a fixed rate of inter¬ 
est, but does not show what amount of interest he 
actually received, he is chargeable with the rate 
fixed.®^ 

Where the amount due the ward is ascertained 
hy judgment, interest thereafter runs at the legal 
rate.®® 

Misconduct of guardian. Where the guardian has 
been guilty of gross negligence or has used the 
ward’s funds for his own benefit or commingled 
them with his own funds, he should be charged with 
legal interest,®® at the highest rate permitted by 
law.®® In accordance with the rule that all profits 
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made by the use of the ward’s funds belong to the 
ward, see supra § 76, a guardian who is shown to 
have realized more than the legal rate of interest by 
the use of his ward’s funds for his own benefit will 
be charged with the interest actually made.®i 

It has been held that a guardian who converts his 
ward’s money to his own use is chargeable with in¬ 
terest at the highest rate of legal interest which he 
could have obtained by the use of reasonable dili¬ 
gence,®® but it has also been held proper, in ad¬ 
justing the account of a guardian who had convert¬ 
ed his ward’s funds, to charge him with ten per cent 
compound interest until his death and six per cent 
simple interest thereafter.®® 

Construction of statute. A statute making the 
guardian liable for interest at ten per cent for fail¬ 
ure to lend money of the wards in his hands, where 
he can do so with proper diligence, does not apply 
to money which it is the duty of the guardian to 
deliver to his ward immediately on a settlement of 
the guardianship; but failure to turn over such 
money subjects the guardian to liability for legal 
interest only.®^ 

d. Simple or Oompound Interest 

Compound Interest ordinarily Is chargeable In cases 
of fraud, gross negligence, or abuse of trust on the part of 
the guardian, but only simple Interest will be charged 
In cases of simple neglect of duty without fraud or 
Intentional misconduct, or after termination of the 
guardianship. 


annulllDET, App., 180 So. 660 and 
172 So. 546. 

N.C.—Rose V. Bank of Wadesboro, 
9 S.E.2d 2, 217 N.C. 600. 

28 C.J, p 1148 note 9. 
sate diar^eable to predeoessov 
Guardian not presenting accounts 
as due and not charging himself, 
even in final account, with interest, 
was liable for legal rate of interest 
and could not have benefit of order 
permitting predecessor guardian to 
deposit money at four per cent.— 
White V. Moore, 144 So. 696, 164 Miss. 
272. 

Change of rate 

Guardian who negligently failed to 
invest money of wards was liable 
for interest up to time ward came of 
age at highest legal rate allowed by 
law, or ten per cent, but after such 
time he was liable only for interest 
at six per cent—^Harston v. Barton, 
Tex.Civ.App., 43 S.W.2d 630. 

50. Ala.—Cunningham v. Cunning¬ 
ham, 111 So. 208, 215 Ala. 484. 

61. Mo.—^In re Stevens’ Estate, App., 
116 S.W.2d 527. 

Compromise improper 
Where guardian lent, without au¬ 
thority, wards* moneys, taking notes 


signed by himself and others, dis¬ 
trict court's ratification of compro¬ 
mise for less than six per cent in¬ 
terest wa.s error.—^Benson v. Benson, 
239 N.W. 79, 213 Iowa 492. 

62. Okl.—^Francis v. Sperry, 176 P. 
732, 71 Okl. 260. 

53. Neb.—^In re Sewards’ Guardian¬ 
ship, 181 N.W. 941, 106 Neb. 787. 

28 C.J. p 1148 note 11. 

54. Pa.—Shreiner’s Estate, 25 Pa. 
Diet 628. 

Tenn.—Carroll v. Eblen, 166 S.W.2d 
412, 178 Tenn. 146. 

55. Hawaii.—^In re Smart’s Estate, 
32 Hawaii 943. 

28 C.J. p 1148 note 13. 
interest actually earned 
Where interest earned and allot¬ 
ted to ward’s cash fund throughout 
period of guardianship averaged 
nearly five per cent on total cash 
fund, ward, in action on guardian’s 
bond, was not entitled to any further 
sum on account of interest in respect 
of that fund, notwithstanding there 
were at times moneys in fund not 
invested in mortgage or other sanc¬ 
tioned securities.—^Title Guaranty & 
Surety Co. v. State of Missouri ex 
rel. and to Use of Stormfeltz, C.C.A. 
Mo., 105 F.2d 496. 
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66. N.T.—Matter of Smith, 89 N.T. 

S. 639, 97 App.Div. 167. 

28 C.J. p 1148 note 14. 

57- Ky.—Hedges v. Hedges, 78 S.W. 

1112, 24 Ky.L. 2220. 

58. La.--Aublc v. Gil, 7 Rob. 60. 
Okl.—Francis v. Sperry, 176 P. 732, 
71 Okl. 260. 

69. Cal.—Gaver v. Early, 216 P. 894, 
191 Cal. 123. 

N.T.—In re Lapldes, 268 N.T.S. 799, 
808, 144 Misc. 19, citing Corpus gu- 
xlB —Signor V. Signor, 204 N.T.S. 
167, 122 Misc. 444. 

28 C.J. p 1148 note 17. 

60. Mo.—Mills V. Smith, App., 92 S. 
W.2d 939. 

N.C.—Rose V. Bank of Wadesboro, 9 
S.B.2d 2, 217 N.C. 600. 

28 C.J. p 1148 note 18. 

61. Ky.—Goff V. Goff, 93 S.W. 626, 
123 Ky. 73. 29 Ky.L. 601. 

28 C.J. P 1148 note 20. 

62. Ind.—^Hays v. Walker, 90 IndL 
106. 

63. Mo.—State v. Gilmore, 60 Mo. 
App. 353. 

64. Tex.—Logan v. Gay, 90 S.W. 861, 
92 S.W. 256, 99 Tex. 603, reversing, 
ClvJU?P.. 87 S.W. 862. 
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While some cases have laid down the rule, seem¬ 
ingly without qualification, that a guardian who has 
failed in his duty to realize interest for his ward 
should be charged with compound interest,the 
generally accepted view recognizes a distinction be¬ 
tween cases of fraud, gross negligence, or abuse of 
trust, in which compound interest is properly 
chargeable,®® and cases of simple neglect of duty, 
without fraud or intentional misconduct, in which 
the guardian’s liability is limited to simple inter¬ 
est.®*^ A guardian should not be charged with in¬ 
terest on interest, where no balance is owing by him 
at the end of any year after his appointment.®® 

The purpose of allowing compound interest is 
not so much to punish the guardian, but that the 
ward may receive that which in justice he should 
and most probably would have received, if the 
guardian had been reasonably faithful and attentive 
to his trust®® 

After termination of the guardianship the guard¬ 
ian is liable for simple interest only,*^® although such 
interest should, it has been held, be computed on the 
entire balance due when the trust terminated, in¬ 
cluding interest up to that time.*^^ 


Mode of computation. Where compound inter¬ 
est is allowed, the interest for a year should be 
added to the principal, and the current expenses of 
the year should be deducted from the amount, and 
the balance will be the principal for the next year, 
on which interest is to be computed, and so on from 
year to year.*^® 

§ 88. Expenditures 

a. In general 

b. Limiting expenditures to income 

c. Particular expenditures 

a. In General 

In the management of the ward’s estate the guardian 
may Incur proper and necessary expenses and is entitled 
to be reimbursed or credited in his accounts with the 
amount thereof. While prior authorization by the court 
will generally protect him, it is not essential that the 
guardian obtain such authorization. 

In the management of the ward’s estate the guard¬ 
ian may incur such expenses and make such ex¬ 
penditures as a prudent man would under all the 
circumstances deem proper and necessary, 7® and is 
entitled to reimbursement out of the funds of the 
estate^^ or, according to the decisions on the subject. 


65. N.C.—Rose V. Bajik of Wades- 
boro, 9 S.H.2d 2, 217 N.a 600. 

28 O.J. p 1148 note 24. 

N.T,—^In re Bunting’s Estate, 
23 N.Y.S.2d 926, 261 App.Dlv. 32, 
reargument denied 35 N.Y.S.2d 800, 
261 App.Dlv. 890, motion denied 
34 N.B.2d 900, 285 N.Y. 739. Ap¬ 
peal dismissed 36 N.E.2d 698, 286 
Isr.Y. 664. Modified on other 
grounds 33 N.Y.S.2d 414, 263 App. 
Div. 976. Reversed on other 
grounds 43 N.E.2d 456, 288 N.Y. 
388, reargument denied 44 N.E.2d 
623, 289 N.Y. 660. 

W.Va.—Smith v. Cartrlght, 169 S.E. 

72, 113 W.Va. 664. 

28 C.J. p 1148 note 25. 

OompoiULd interest is properly 
charged where the guardian has: 

(1) Converted his ward's funds. 
CaL—^In re O’Connor's Estate, 83 P.2d 

65, 28 Cal.App.2d 527. 

Mo.—Mills v. Smith, App., 92 S.W.2d 
939. 

(2) Commingled the ward’s funds 
with his own.—Title Guaranty & 
Surety Co. v. State of Missouri ex 
rel. and to Use of Stormfeltz, C.C.A. 
Mo.,^ 106 F.2d 496. 

(3) Unlawfully Invested In corpo¬ 
rate bonds.—In re Stevens' Estate, 
Mo.App., 116 S.W.2d 627. 

(4) Lent money without security 
to a corporation in which he was 
interested.—Cunningham v. Cunning¬ 
ham, 111 So. 208, 216 Ala. 484. 
Uiaapproprlatioa by attorney 

Where a guardian confided the care 


of the trust funds to her attorney, 
who misappropriated the funds, and 
it appeared that the guardian failed 
to examine and Inauire into the cor¬ 
rectness of the accounts submitted 
by the attorney, ajid failed to super¬ 
vise the management of the ward’s 
property, interest should be com¬ 
pounded annually on the sums mis¬ 
appropriated.—Gaver v. Early, 216 P. 
394, 191 Cal. 123. 

67, U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.M 0 ., 105 
F.2d 496. 

Cal.—Gayer v. Early, 215 P. 394, 191 
Cal. 128. 

Tenn.—State, for Use of Laklns, v. 
Malllcoat, 76 S.W.2d 1031, 18 Tenn. 
App. 286. 

Tex.—^Haraton v. Barton, Civ.App., 43 
S.W.2d 630, 631, citing Oozpns Jn^ 
Els. 

Wash.—^Freeman v. Freeman, 282 P. 

846, 164 Wash. 470. 

28 CJ. p 1149 note 26. 

ea Ky.—Campbell v. Golden, 79 Ky. 
544. 

69. Ark.—Price v. Peterson, 38 Ark. 
494. 

28 C.J. p 1149 note 28. 

TO. N.Y.—^In re Bunting, 43 N.E. 
2d 465, 288 N.Y. 388, reversing In 
re Bunting’s Estate, 23 N.Y.S.2d 
926, 261 App.Dlv. 32, reargument 
denied 26 N.Y.S.2d 800, 261 App. 
Div. 890, motion denied 84 N.E.2d 
900, 285 N.Y. 739, appeal dismissed 
36 N.E.2d 698, 286 N.Y. 664, modl- 
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fylng 33 N.Y.S.2d 414, 263 App.Dlv. 
976, and reargument denied 44 N. 
E.2d 623, 289 N.Y. 660. 

28 C.J. p 1149 note 29. 

71. Va.—Gills V. Gills, 101 S.E. 900, 
126 Va. 526. 

72. Va.—Smith v. Cartrlght, 169 S. 
E. 72, 113 Va. 664. 

28 C.J. p 1149 note 31. 

Gomponndlng every two years has 
been regarded as proper.—McCoy v. 
Ferguson, 60 S.W.2d 931, 249 Ky. 334, 
90 AL.R. 891—28 C.J. p 1149 note 
31 [a]. 

73. Hawaii.—In re Kalu, 17 Hawaii 
617. 

Okl.—In re Bates’ Guardianship, 174 
P. 743, 70 Okl. 321. 

Tex.—Caldwell v. Young, 21 Tex. 
800. 

Who determines reasonable prudence 

Reasonable prudence of guardian 
in disposing of ward’s funds before 
securing approval of probate court 
is tested by the Judgment of a rea¬ 
sonable man under the circumstanc¬ 
es, as determined by the court and 
not by the opinion of guardian.—In 
re Guardianship of Sorrells, 117 P.2d 
96. 68 Arlz. 25. 

74. CaL—In re Schluter’s Estate, 
286 P. 1008, 209 Cal. 286. 

N.Y.—^In re Boulware’s Will, 258 N. 
Y.S. 522, 144 Mlsc. 235—In re 
Roosevelt’s Estate, 228 N.Y.S. 323, 
131 Mlsc. 800. 

Uen 

(1) In proper cases the court may 
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is entitled to credit in his accounts'^® for all prop¬ 
er expenditures; but he is not entitled to credit 
and may be surcharged for any expenditures or dis¬ 
bursements not made for the ward's benefit'^® or not 
proper or necessary under the circumstances,'^'^ or 
for any portion of the expenditures of which the 
ward did not directly receive the benefit.'^® So 
too it has been held that a guardian is not entitled 
to credit for expenses incurred previous to his ap¬ 
pointment,*^® or for expenditures made to preserve 
investments made without security and beyond the 
jurisdiction of the court.®® Where the ward has 
been guilty of embezzlement, a court of equity will 
not authorize the guardian to repay the amount em¬ 
bezzled in order to avoid prosecution of the ward.®^ 
Expenditures made after the ward became of age 
are properly disallowed where the truth of the 
guardian’s claim that they were made in good faith 
for the benefit of the ward’s estate appears doubt¬ 
ful.®® A guardian who has not been authorized to 
administer the funds of the ward cannot make any 
legal expenditure of such funds as expenses in the 
administration.®® Any doubt as to whether the ex¬ 
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penditures were made for the ward’s benefit will be 
resolved in favor of the ward and against the 
guardian;®^ but it has been said in general terms 
that the guardian should not be denied reimburse¬ 
ment for expenditures unless they were incurred 
by his willful misconduct, bad faith, or gross mis¬ 
management.®® 

Authorization by court. Although it has been 
held that orders pursuant to which a guardian 
spends money may be set aside and the money ex¬ 
pended thereunder charged to the guardian, where 
the orders were so illegal and improvident as to jus¬ 
tify such action,®® ordinarily where a court order is 
obtained authorizing particular expenditures the 
guardian is protected,®*^ and the expenditures cannot 
be questioned, except for fraud, in the settlement 
of the guardian’s final account.®® As a general rule 
a prior authorization by the court is not necessary,®® 
since the court may, by allowing the credit or oth¬ 
erwise, approve or ratify a previously unauthorized 
expenditure.®® Obviously, however, a guardian who 
proceeds with the management of the estate and 


^ant the guardian a lien against the 
property of the estate to cover the 
advancements. 

Cal.—Mitchell v. Bagot, 119 P.2d 758, 
48 Cal.App.2d 281. 

Wash.—In re King’s Guardianship, 
276 P. 82, 161 Wash. 120, 67 A.L.R. 
1397. 

(2) Whether the facts Justify 
granting such a lien, and the extent 
of such lien, are within court’s sound 
discretion, end error In exercising 
court’s power would not go to court’s 
Jurisdiction.—^Mitchell v. Bagot, su¬ 
pra, 

AM against third person aoq.iiirlng 
rights fxom ward 
Guardian’s necessary and reasona¬ 
ble expenses In preservation and 
management of married female mi¬ 
nor ward’s estate, including attor¬ 
ney’s fees, are prior to title asserted 
by third person to property thereof 
under transaction with ward during 
guardianship.—Bolton v. Baldwin, 
Tex.Clv.App., 67 S.W.2d 967, error 
dismissed. 

75. Cal.—In re Swing’s Sstate, 109 
P.2d 748, 42 Cal.App.2d 629. 

Iowa,—^Benson v. Benson, 239 N.W. 
79, 213 Iowa 492. 

Wis.—In re Guardianship of Dejano- 
vich, 260 N.W. 479, 218 Wis. 231. 
28 C.J. p 1149 note 33. 

Credits on accounting generally see 
Infra 6 161. 

76. Hawaii.—^In re Guardianship of 
Crowell, 27 Hawaii 439. 

N.T.—Signor v. Signor, 204 N.T.S. 
157, 122 Misc. 444. 
hCedloal eatpeiuias of ward’s par¬ 


ent during his last illness cannot be 
paid out of minor’s estate. 

Ga,—^New York Life Ins. Co. v. Gil¬ 
more, 149 S.B. 799, 40 Ga,App. 431, 
reversed on other grounds 157 S.S. 
188, 171 Ga 894, and conformed 
to 159 S.B. 288, 43 GaApp. 442. 
Pa.—In re Dugan’s Estate, 42 Pa 
Dlst. & Co. 431, 57 Montg.Co. 325. 

77. Hawaii.—^In re Guardianship of 
Crowell, 27 Hawaii 439. 

Iowa—^Benson v. Benson, 239 N.W. 
79, 213 Iowa 492. 

Mo.—In re Taylor’s Estate, App., 6 
S.W.2d 467. 

Zntexest paid by guardian 

A guardian was chargeable with 
Interest he paid corporation on debt 
of wards’ father to the corporation 
where, had guardian satisfied such 
debt when wards* estate came into 
his hands, he would have saved such 
item of interest for the wards.—^Da¬ 
vidson’s Adm’x V. Davidson, 117 S.W. 
2d 1044, 274 Ky. 28. 

ExpenOitnres for property illegally 
purchased 

Expenditure for taxes, insurance, 
and improvements by guardian on re¬ 
alty in which ward’s money was ille¬ 
gally Invested were illegal expendi¬ 
tures of ward's money.—^New York 
Life Ins. Co. v. Gilmore, 149 S.E. 
799, 40 Ga.App. 431, reversed on oth¬ 
er grounds 167 S.E. 188, 171 Ga, 894, 
and conformed to 169 S.E. 288, 43 
Ga,App. 442. 

7a Wash.—In re Demlng’s Guard¬ 
ianship, 73 P.2d 764, 192 Wash. 190. 
79. N.Y.—Matter of Gitot, 67 N.Y.S. 
654, 66 App.Dlv. 176, affirmed 60 
N.H. 1111, 166 N.Y: 640, and fol- 
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lowing Clowes v. Van Antwerp, 4 
Barb. 416, affirmed 6 N.Y. 466. 

8 a Me.—Moore’s Appeal, 90 A. 1088, 
112 Me. 119, Ann.Cas.l917A 646. 
61 . Ky.—Hays v. Brown, 128 S.W. 
1061. 

28 C.J. p 1149 note 36. 

82. Okl.—^In re Lewis’ Estate, 196 
P. 341, 81 Okl. 240. 
sa Ga.—^New York Life Ins. Co. v. 
Gilmore, 149 S.E. 799, 40 Ga.App. 
481, reversed on other grounds 167 
S.E. 188, 171 Ga. 894, and con¬ 
formed to 169 S.E. 288, 43 Ga,App. 
442. 

84. N.Y.—Signor v. Signor, 204 N.Y. 

S. 157, 122 Misc. 444. 

Wash.—In re Demlng's Guardianship, 
73 P.2d 764, 192 Wash. 190. 

86 . Ky.—^Bohn v. Bohn's Guardian, 
17 S.W.2d 712, 229 Ky. 608. 

8 a Wash.—In re Demlng’s Guard¬ 
ianship, 73 P.2d 764, 192 Wash. 190 
—^In re Rohne’s Guardianship, 288 
P. 269, 167 Wash. 62. 

87. N.Y.—Signor v. Signor 204 N.Y. 
S. 157, 122 Misc. 444. 

Wash.—^In re Rohne’s Guardianship, 
288 P. 269, 167 Wash. 62. 

88 . Arlz.—^In re Guardianship of 
Sorrells, 117 P.2d 96, 68 Ariz. 25. 

89. Cal.—In re Schluter’s Estate, 286 

P. 1008, 209 Cal. 286—In re 

Ewing’s Estate, 109 P.2d 748, 42 
Cal.App.2d 629. 

Okl.—Holder v. Holder, 100 P.2d 867, 
187 Okl. 46. 

90. Okl.—^Holder v. Holder, supra. 
Ratification of unauthorized acts gen- 

eraJtly see infra 8 96. 
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makes expenditures without a previous court order 
faces the hazard that the court afterward may not 
ratify or approve such acts.®^ The court may not 
authorize expenditures from the infant's estate for 
purposes not recognized as proper and lawful.^2 

Interest on expenditures. The guardian, be¬ 
ing ordinarily chargeable with interest on funds 
of the ward coming into his hands, see supra 
§ 87, should be allowed interest on expenditures 
from the time they were made;^® but interest 
on disbursements is properly denied where the 
receipts and disbursements are nearly contempo¬ 
raneous and stand in open account,®^ where the dis¬ 
bursements are in small individual items,®® or where 
the annual interest on the ward's money in the 
guardian’s hands is equal to, or greater than, the 
disbursement.®® In computing interest to be allowed 
a guardian on disbursements, annual rests should be 
made, the amounts expended for the preceding year 
deducted, and interest computed on the balance up 
to the next annual rest.®^ 

h. limiting Expenditures to Income 

As a general rule expenditures should not be made out 
of the principal of the ward’s estate without authorization 
by the court. 

The general rule is well settled that all expendi¬ 
tures by the guardian should be made out of the 
income and not out of the principal of the ward's 
estate unless expenditures out of the principal are 
authorized by order of court.®® Such sanction 
should be obtained prior to the expenditure,®® but 
it has been held competent for the court to sustain 


such expenditure on an accounting, if the showing is 
such as would have moved the court previously to 
have authorized it.l The application of this doc¬ 
trine with respect to expenditures for the mainte¬ 
nance and education of the ward is discussed supra 
§ 62. It applies also to expenditures made in the 
management and preservation of the ward*s estate,® 
although its strictness is sometimes relaxed where 
the expenditures in excess of the income are obvi¬ 
ously for the benefit of the ward's estate.® Where 
real estate of a ward is impressed by liens for mu¬ 
nicipal taxes and street paving assessments, his 
guardian, paying them off, will be allowed in an eq¬ 
uitable accounting to encroach on the corpus of the 
estate for reimbursement, where the funds arising 
from income are insufficient.^ 

c. Particular Expenditures 

The right of a guardian to make and be reimbursed 
for particular expenditures rests on the facts of the 
case Involved. 

Subject to the general principles considered in the 
foregoing subdivisions of this section, the right of 
a guardian to make and be reimbursed for particu¬ 
lar expenditures will rest on the facts of the case 
involved.® 

Burial expenses. While it has been held that ex¬ 
penses of burying the father or mother of the ward 
cannot properly be paid out of the ward's estate,® 
it has also been held that a guardian may be au¬ 
thorized to pay the burial expenses of the ward's 
indigent parent where the ward is the sole next of 


91. Axlz.—^In re Guardianship of 
Sorrells, 117 F.2d 96, 58 Arlz. 25. 

92. N.T.—^In re Salm’s Guardianship, 
12 N.T.S.2d 678. 171 Mlsc. 367, af¬ 
firmed 16 N.Y.S.2d 1022, 258 App. 
Dlv. 875, affirmed 27 N.E.2d 46, 282 
N-.T. 765. 

93. N.Y.—^ICcCormlck v. Shannon, 
111 N.Y.S. 875. 127 App.Div. 746. 

28 aj. p 1153 note 13. 

94. Mich.—^In re Llvemols, 44 N.W. 
279, 78 Mich. 830. 

95. Va.—Bliss V. Spencer, 99 S.B. 
693, 125 Va. 36, 6 A.Ii.R. 619. 

28 aJ. p 1163 note 15. 

96L Pa.—^Hufler*s Appeal, 2 Grant 
341. 

97. Wls.—^Abrams v. IT. S. Fidelity 
& Guaranty Co., 106 N.W. 1091, 
127 Wls. 579, 115 Azn.S.R. 1055, 5 
Ii.R.A..N.S., 676- 

98. Ark.—Russell v. Johnson, 101 S. 
W.2d 172, 198 Ark, 641. 

Ky.—^McCoy v. Fergruson, 60 S.W.2d 
931, 249 Ky. 334, 90 A.L..R. 891. 
La.—^Hall v. Courtney, 166 So. 458, 
184 La. 80—^In re Duplechain’s Es¬ 


tate. 122 So. 280, 168 La. 428— 
Wise V. Van Snider, 134 So. 716, 
16 La.App. 418. 

N.Y.—^In re Jarvis Giiardlanshlp, 19 
N.Y.S.2d 183. 

Tenn.—State, for Use of Llle, v. 
Glenn, 131 S.W.2d 478, 23 Tenn. 
App. 299. 

Tex.—American General Ins. Co. v. 
Nance, Civ.App., 60 S.W.2d 280, 
error refused. 

28 C.J. p 1153 note 6. 

99. Ark.—^Russell v. Johnson, 101 S. 

W.2d 172, 193 Ark. 641. 

Ky.—^McCoy v, Fergnison, 60 S.W.2d 
981, 249 Ky. 334, 90 A.L.R. 891. 
N.Y.—^In re Jarvis* Guardianship, 19 
N.Y.S.2d 183. 

Tenn.—State, for Use of Llle, v. 
Glenn, 131 S.W.2d 478, 23 Tenn. 
App. 299. 

1. Ky.—^McCoy v. Fergruson, 60 S.W. 

2d 931, 249 Ky. 334, 90 A.L.R. 891. 
S.C.—^Anderson v. Silcox, 63 S.E. 128, 
82 S.C. 109. 

Tenn.—Caldwell v. Huffstutter, 116 
S.W.2d 1017, 173 Tenn. 226. 
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8. Leu —In re Uuplechaln’s Estate, 
122 So. 280, 168 La. 428. 

28 C.J. p 1153 note 9. 

3. La.—In re Batclllfe, 72 So. 713, 
139 La. 996, L.R.A.1917C 188. 

28 C.J. p 1153 note 10. 

4. Ga.—^English v. English, 100 S. 
E. 362. 149 Ga. 404. 

5. Wash.—^In re Demlng*a Guard¬ 
ianship, 73 P.2d 764, 192 Wash. 
190. 

3, Ga.—New York Life Ins. Co. v. 
Gilmore, 149 S.E. 799, 40 Ga.App. 
431, reversed on other grounds 157 
S.E. 188, 171 Ga. 894, and con¬ 
formed to 169 S.E. 288, 43 Ga.App. 
442. 

Pa.—^In re Hollenback’s Estate, 11 
Pa.Dlst. & Co. 352. 

28 C.J. p 1150 note 46. 

Statute detailing guardian’s duties 
contains nothing which renders mi¬ 
nor liable for or permits guardian to 
pay expenses of last Illness or funer¬ 
al expenses of minor's parents.—In 
re Trout’s Estate, 131 P.2d 640, 156 
Kan. 120, , 
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kin,'^ or to save deceased from a pauper’s grave,® 
but not where there are other surviving children of 
the deceased, even though they are financially un¬ 
able to pay the expenses.® It has also been held 
proper to make a reasonable allowance for the fu¬ 
neral expenses of the ward’s husband.^® An im¬ 
portant consideration in some cases, in which an 
allowance has been made for such expenses, has 
been the fact that the ward’s estate was derived 
from the deceased, as where it consisted of the pro¬ 
ceeds of insurance on his life.^^ The amount of 
such expenses, when allowed, must be reasonable in 
the light of all the circumstances.^® 

Traveling expenses. A reasonable allowance may 
be made for traveling expenses of the guardian in 
the execution of his trust,i® but such expenses must 
be shown to have been necessary.^^ 

Removal of encumbrances. A guardian may pay 
off a mortgage, deed of trust, or other encumbrance 
on the w’ard’s estate^® Ordinarily a guardian 
should procure an order of court authorizing him to 
pay off an encumbrance,^* but he may be allowed 
credit for such a payment made without an order of 
court where he acted in good faith for the benefit 
of the ward.17 It has been held that a court of 
probate jurisdiction has power to direct a guardian 
to pay off encumbrances,^® but there is also author¬ 
ity for the view that such power belongs to a court 
of equity and cannot properly be exercised by a 
court of probate.!® 

Expenses connected with guardians bond. It has 
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been held that the ward’s estate may be looked tc 
for costs paid for entering the guardian’s bond,®® 
and for premiums on the bond.®! 

Payments to ward or husband or on their order. 
If the guardian pays over money of the ward, who 
is of full age, to her husband®® or to a third per¬ 
son at their direction,®® or if he pays over to the 
adult husband of his infant ward funds of the lat¬ 
ter at her request,®^ he will be entitled to credit 
therefor. Except where authorized by an order of 
court, the guardian is not entitled to a credit for 
money furnished the ward to carry on business,®^ 
especially where the amount advanced is in excess 
of the income of the ward’s estate.®* It has been 
held, however, that where the guardian, in advanc¬ 
ing money to the ward to carry on business, relied 
on a representation of the latter that he was of 
age, the guardian is entitled to credit for the amount 
so advanced.®*^ Where a guardian advances money 
to his ward, without knowledge of the purpose for 
which it is to be used, he will not be entitled to cred¬ 
it therefor on his account, although given credit 
therefor by the ward in a private settlement.®® 

§ 89. -Payment of Debts 

A guardian should pay all Just debts due from the 
ward out of the estate In his hands; but ordinarily he 
should not pay debts of the person from whom the in¬ 
fant’s estate was derived. 

A guardian should pay all just debts due from the 
ward out of the estate in his hands,®® and is en¬ 
titled to credit for payment of a claim for the sup- 


7. N.T.—In re Neville's Estate, 268 
N.r.S. 628, 147 Misc. 171. 
a N.T.—Matter of Connolly, IBO N. 
T.S. 559. 88 Misc. 405, 18 Mills 
Surr. 889. 

Fa.—In re Dusan's Estate, 42 Fa. 

Dlst. & Co. 481, 57 Montgr.Co. 325. 
9> N.Y.—In re Kessler's Estate, 276 
N.Y.S. 773. 153 Misc. 763. distln- 
ffuishing Matter of Connolly. 150 
N.Y.S. 559. 88 Misc. 405, 13 Mills 
Surr. 339, on ground that in the 
latter case the ward was the sole 
surviving child. 

10. Fa.—In re Roskop's Estate, 16 
Pa.Dl8t & Co. 330. 

11. Pa.—^In re Dugan's Estate, 42 
Pa.Dlst. & Co. 431, 57 Montg.Co. 
325—^In re Lamb's Estate, 30 Fa. 
Dist. & Co. 631, 19 Erie Co. 388— 
In re Roskop's Estate, 16 Pa.Dist. 
& Co. 330—^In re Knaut's Estate, 28 
Berks Co.L.J. 224—In re Danko's 
Estate, 22 Berks Co.L.J. 196. 

12. N.Y.—In re Neville's Estate. 263 
N.Y.S. 628, 147 Misc. 171. 

Pa.—^In re Hiunter's Estate, 8 Pa. 
Dist. & Co. 533. 75 Fltt8b.Leg.J. 
173, 40 York Leg.Rec. 175. 


A "modest” amount may be al¬ 
lowed from the principal of the mi¬ 
nor’s estate.—In re Dugan’s Estate, 
42 Pa.DiBt. & Co. 431. 57 Montg. 825. 

13. Pa.—^In re Wolfe's Estate, 19 Pa. 
Dist & Co. 107. 

lA CaL—In re Price's Estate, 28 F. 
2d 717, 136 Cal.App. 257. 

15. N.J.—Switzer v. Switzer, 41 A. 
486, 57 N.J.Eq. 421. 

28 aj. p 1152 note 91. 

Xilen on personal property 
Guardian of minor's estate taking 
automobile of deceased parent set 
off to minor must pay garage claim 
for storage accrued since decedent’s 
death.—^In re Blowstein’s Estate, 264 
N.Y.S. 797, 147 Misc. 870. 

16. Ill.—Cheney v. Roodhouse, 25 N. 
E. 1019, 135 lU. 257. 

28 C.J. p 1163 note 92. 

17. Ill.—Cheney v. Roodhouse, su¬ 
pra. 

28 C.J. p 1168 note 93. 

lA Ill.—^American Surety Co. v. 
Sperry, 171 IlLApp. 66. 

19. Mo.—Windleton v. O'Brien, 68 
Mo.App. 675. 


9a Peu—Scott's Estate, 24 Pa.Co. 
296. 

21. Okl.—Title Guaranty & Surety 
Co. V. SUnker, 143 P. 41, 42 OkL 
811. 

Pa.—In re Wolfe’s Estate, 19 Pa.Dist. 
& Co. 107. 

22. Ky.—Beazley v. Harris, 1 Bush. 
533. > 

Va.—^Peale v. Thurmond, 77 Va. 533. 

23. Miss.—^BickerstafC v. Marlin, 60 
Miss. 609, 45 Am.S.R. 418. 

S.C.—^Daniel v. Daniel. 19 S.C.Ha. 
115, 44 Am.D. 244. 

24. Ind.—^Haines v. State, 60 Ind. 41. 

25. Iowa.—^In re Mells, 20 N.W. 486, 
64 Iowa 391. 

26. N.C.—Shaw v. Coble, 68 N.C. 
877. 

27. Tex.—Jones v. Parker, 8 S.W. 
822, 67 Tex. 76. 

26. Iowa.—In re Holscher’s Heirs, 
101 N.W. 769, 127 Iowa 869. 

29. Md.—State, to Use of Dunham 
V, Fidelity A Deposit Co. of Mary¬ 
land, 104 A. 278, 132 Md. 464. 

28 C.J. p 1160 note 89. 
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port of the ward before the guardian was appoint¬ 
ed.*® Of course, the guardian will be charged with 
any amounts which he expends to pay debts which 
he himself incurs without any authority to do so,®^ 
or to pay a debt for which the ward’s estate is not 
liable.** 

Debts of decedent from whom ward^s estate de¬ 
rived, Ordinarily the guardian has no concern with 
the payment of th*e debts of the person from whom 
the infant’s estate was derived;** and in account¬ 
ing for the proceeds of the sale on the ward’s land 
the guardian is not entitled to credit for the amount 
paid on a note barred by limitations against the 
ward’s father whose estate had been settled, it not 
appearing that the debt was a lien on the land.*^ 
It has, however, been held that, where a guardian 
has received the ward’s personal estate from the ad¬ 
ministrator of the ward’s father, he is entitled to 
credit for payment of a debt justly due from the 
father’s estate;** that, where the guardian, in or¬ 
der to preserve the real estate to which the ward 
was entitled under decedent’s will from being sold, 
enters into an agreement with the creditors and the 
executrix to pay decedent’s debts out of the rents, 
tile court will ratify such agreement and treat it as 
though an order of court had been obtained author¬ 
izing it;** and that, where a guardian advances 
money to pay the debts of his ward’s deceased par¬ 
ent to preserve the land belonging to the estate for 
the benefit of the ward, he is entitled to a credit to 
the extent that the interest of the ward was bene¬ 
fited by such advances,**^ and has an equitable lien 
on the land for the money so advanced.** It is 
proper for a guardian to assent to the application 
of the proceeds of lands of the ward’s ancestors to 
the payment of a debt owed by them and constitut¬ 


ing a lien on the land.** 

§ 90 . — Repairs, Improvements, Taxes, 
and Insurance 

The guardian may make expenditures for repairs on 
the ward’a premises, and shouid keep the ward's property 
insured and pay taxes thereon. He shouid not make 
expenditures for improvements without authorization by 
the court. 

The guardian has the power, and it is his duty, 
to make proper repairs on the ward’s premises and 
keep them in a tenantable condition,^® and he is en¬ 
titled to an allowance for reasonable expenditures 
so made,41 although he did not procure any order 
of court authorizing the repairs.^* Where a guard¬ 
ian advances money to preserve his ward’s real es¬ 
tate, when the latter’s income is insufficient to pay 
his debts and provide for his maintenance, such ad¬ 
vances are proper and may be recovered.^* If the 
guardian is a life tenant and primarily liable to 
make repairs, he will not be permitted to charge 
them to the ward.44 

Improvements. A guardian has no right to make 
expenditures for improvements on his ward’s prop¬ 
erty without an order of court authorizing him to 
do so,4* although he may be allowed credit for im¬ 
provements made without such an order, where it 
appears that they were reasonable and proper and 
beneficial to the ward, and the amount expended was 
reasonable,^* and the improvements are such as 
the court would have directed had application been 
made to it.47 If a guardian, with a view to increas¬ 
ing the annual rentals of his wards, put improve¬ 
ments, such as houses, upon their land, he will be 
allowed to reimburse himself for the principal sum 
thus expended, without interest, out of the increased 


90. Tex.— LiOsa.n v. Gay, 90 S.W. 861, 
92 S.W. 265, 99 Tex. 603, 604, re- 
verslnff, Clv.App., 87 S.W. 852. 

28 aj. p 1150 note 40. 

31. Ky.—^Davidson's Adm’x v. Dav¬ 
idson. 117 S.W.2d 1044, 274 Ky. 28. 

32. La.—Bordelon v. Capers, App., 
189 So. 615. 

33. Tenn.—In re Woods, 13 S.W.2d 
800, 158 Tenn. 883, 62 A.L.H. 904. 

28 C.J. p 1160 note 41. 

Estate taxes 

On final account of guardian of 
ward's estate, which consisted of 
money from two Ohio estates whose 
administrator paid such money to 
guardian without court order, money 
paid by guardian to administrator for 
taxes accruing against estates of in¬ 
testates was properly disallowed.— 
In re Di Carlo’s Estate, 44 P.2d 562, 
8 Cal.2d 225, 99 A.L.R. 990. 


34. N.J.—In re Wordell, 12 A. 133. 

36. Va.—^Foreman v. Murray, 7 
Leigh 412, 34 Va. 412. 

36. Pa—In re Wauhout, 13 Lane. 
Bar. 182. 

37. Wls.—^In re Guardianship of 
Kueschel, 5 N.W.2d 776, 241 Wls. 
178. 

38. Pa—Merkel’s Estate, 26 A. 428, 
154 Fa 286. 

39. Hawaii.—Wee v. Nakuina, 28 
Hawaii 81. 

48. Mich.—^In re Rlngle’s Estate, 242 
N.W. 908, 269 Mich. 262. 

28 C.J. p 1160 note 48. 

4L Mich.—^In re Ringle's Estate, su¬ 
pra 

Wash.—In re Demlng's Guardianship, 
73 P.2d 764, 192 Wash. 190. 

28 C.J. p 1160 note 49. 
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42. Okl.—^Holder v. Holder, 100 P.2d 
857, 187 Okl. 46. 

28 C.J. p 1150 note 50. 

48- R.L—^Duffy v. McHale, 85 A. 
36, 35 R.I. 16. 

44- N.J.—In re Wordell, Ch., 12 A. 
133. 

46. Ga—Sturgis v. Davis, 121 S.B. 
318, 167 Ga 352, reversing Davis 

V. Sturgis, 118 S.E. 700, 30 GaApp. 
655, vacated 121 S.E. 867, 31 Ga 
App. 662. 

28 C.J. p 1150 note 63. 

46. Ky.—McCoy v. Ferguson, 60 S. 

W. 2d 931, 249 Ky. 834, 90 A.L.R. 
891. 

Or.—^In re Marchand's Guardianship, 
3 P.2d 128, 137 Or. 444. 

28 C.J. p 1150 note 64. 

47. Ark,—Waldrip v. Tulley, 3 S.W. 
192, 48 Ark. 297. 

Ky.—Bell v. Bell, 180 S.W. 803, 167 
Ky. 480. 
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rentals, but not out of the corpus of the estate or 
the ordinary rentals.”** 

The court cannot authorize the making of im¬ 
provements in excess of the ward's income,** or 
which will require the sale of real estate to pro¬ 
cure the necessary funds.®* If the order direct¬ 
ing the making of improvements is one which the 
court is authorized to make and does not limit the 
amount, a reasonably prudent expenditure will be 
justified but if the order fixes the amount to be 
expended the guardian will not be allowed a credit 
for any amount in excess thereof, although indis¬ 
pensable to the completion of the improvements.®* 

Taxes. It is the duty of the guardian to pay tax¬ 
es on the property of his ward,®* and he is entitled 
to credit for disbursements made for this purpose ;®* 
but an allowance has been denied for the payment 
of taxes which had ceased to be a lien®® and for 
taxes paid after the ward attained majority with¬ 
out his knowledge or consent.®® In applying the 
proceeds of a mortgage of land of an infant, the 
special guardian will not be directed to pay any tax¬ 
es which have become unenforceable.®*^ A guard¬ 
ian will not be compelled to contribute to the pay¬ 
ment of taxes against real estate in a trust of which 
the ward is a beneficiary, where, in the guardian's 
opinion, the value of the real estate does not ex¬ 
ceed the encumbrances thereon.®* 


§ 91 

Insurance. It is the duty of a guardian to keep 
his ward's property insured,®* and he is entitled to 
be credited with all proper disbursements therefor.®* 

§ 91. - Services and Management of Es¬ 

tate 

As a general rule a guardian is not allowed, at the 
expense of the estate, to employ others to perform ordi- 
nary duties of management which he himself should per¬ 
form, but may be allowed for the expense of procuring 
other necessary services. 

A guardian may employ an agent or steward to 
render services necessary in the management of the 
estate,®^ and he will be entitled to an allowance for 
sums paid by him for such services,®* but a guard¬ 
ian cannot be allowed, at the expense of the ward, 
to employ persons to perform the ordinary duties of 
management which he himself should perform.®* 
Where a guardian reported expending certain sums 
for work and labor on a farm of the ward, and the 
court found that the guardian was in fact the renter 
of the farm, and the evidence disclosed that the 
money was expended by the guardian issuing checks 
to his minor children and employees, and they in¬ 
dorsed the checks, and the guardian cashed the 
checks and received the money thereon, it was not 
error for the court to surcharge the guardian with 
such items.®* A guardian who, through an agent, 
collects rents of the ward's property after he be- 


48. Tenn.—Hobbs v. Harlan, 10 Lea 
268, 43 Am.R. 309. 

49. Ga.—Sturgis v. Davis, 121 S.D. 
818, 167 Ga. 852, reversing Davis 
V. Sturgis, 118 S.B. 700, 30 Ga.App. 
665, vacated 121 S.E. 867, 81 Ga. 
App. 652. 

Md.—^Brodess v. Thompson, 2 Harr. 
& G. 120. 

50. Miss.—^Payne v. Stone, 16 Miss. 
367. 

28 C.J. p 1151 note 60. 

51. Iild.—^Powell v. North, 8 Ind. 
392, 56 Am.D. 513. 

68. Pa.—Snodgrass’ Appeal, 37 Pa. 
377. 

53. Mass.—ShurtlelC v. Rile, 4 N.E. 

407, 140 Mass. 213. 

28 C.J. p 1151 note 61. 

Where ward has luadlvlded Interest 
Guardian could not use moneys 
belonging entirely to one ward to pay 
more than one fourth of taxes on 
homestead property in which ward 
had undivided one fourth interest.— 
In re Guardianship of Dejanovich, 
260 N.W. 479, 218 Wls. 281. 

64. Ky.—Webber v. Commonwealth, 
97 S.W.2d 422, 265 Ky. 696—McCoy 

V. Ferguson, 60 S.W.2d 981, 249 
Ky. 334, 90 A.L.R. 891. 

Mich.—In re Rlngle’s Estate, 242 N. 

W. 908, 259 Mich. 262. 


Wash,—^In re Deming’s Guardianship, 
73 P.2d 764. 192 Wash. 190. 

Wls.—In re Guardianship of Kuesch- 
el, 5 N.W.2d 775, 241 Wls. 178. 

28 O.J. p 1151 note 62. 

65. N.J.—In re Wordell, Ch., 12 A. 
133. 

56. N.T.—In re Kopp, 2 N.T.S. 495, 
16 N.T.Clv.Proc. 282. 

67. N.T.—Matter of Bodine, 134 N.T. 
S. 406, 74 Misc. 498. 

58. Pa.—^Petition of Perkins, 30 Pa. 
Dlst. & Co. 91, 43 Dauph.Co. 268. 

59. HI.—^Means v. Earls, 16 Ill.App. 
273. 

28 C.J. p 1151 note 66. 

ea Mich.—^In re Rlngle’s Estate, 242 
N.W. 908, 259 Mich. 262. 

Wash.—In re Demlng’s Guardian¬ 
ship, 78 P.2d 764, 192 Wash. 190. 

28 C.J. p 1161 note 67. 

61. Pa.—^In re Wade’s Estate, 23 A. 

2d 493, 343 Pa. 520. 

Conveying land recovered as compen^ 
satlon 

(1) Under law of Republic of Tex¬ 
as, contract, by guardian of minor 
heir of owner of land certificate for 
location of land certificate in which 
it was stipulated that locator who 
was guardian's brother should have 
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part of land located in consideration 
for his services, was held valid, as 
contract for joint acquisition of land, 
where contract was not questioned 
on settlement of estate of owner of 
land certificate.—^Abbott v. Gulf Pro¬ 
duction Co., Tex.Clv.App., 100 S.W.2d 
722, error dismissed—28 C.J. p 1167 
note 4 [a] (1), (2). 

(2) Where land already belongs to 
an estate, but It will require litiga¬ 
tion to reduce it to possession, the 
guardian of the minors entitled 
thereto cannot, even with the sanc¬ 
tion of the court, contract to convey 
a part of it to the attorneys as com¬ 
pensation for its recovery, no such 
power being conferred on him by 
statute.—Glasgow v. McKinnon, 14 
S.W. 1060, 79 Tex. 116. 

6flL Mo.—State v. Elliott, 82 Mo.App. 
458. 

Or.—In re Marchand’s Guardianship, 
3 P.2d 128, 187 Or, 444. 

Pa.—^In re Wade’s Estate, 28 A 2d 
493, 343 Pa. 620. 

63. N.Y.—Matter of Binghamton 

Trust Co., 83 N.T.S. 1068, 87 App. 
Dlv. 26. 

Pa.—In re Hill, 95 A 426, 260 Pa. 
107. 

64. Okl.—In re Lewis’ Estate, 196 P. 
341, 81 OkL 240. 
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comes of age is entitled to credit for the commis¬ 
sion which he had to pay the agent.®® 

§ 92. Counsel Fees and Expenses of Lit¬ 
igation 

A guardian may pay reasonable amounts for neces¬ 
sary legal services, and may be allowed credit for such 
expenditures In his account; and the court may make 
reasonable allowances directly to attorneys. Ordinarily 
the guardian, and not the estate, is liable for the fees of 
attorneys employed by the guardian; but the estate may 
be bound where the employment Is ordered or sanctioned 
by the court 

A minoi^s guardian may pay reasonable amounts 
for legal services necessary and beneficial to the 
estate, and may be allowed credit for such expendi¬ 
tures in his account,®® although such expenses have 
not been previously authorized by the court.®^ 
Thus the guardian may employ counsel and pay 
counsel fees and expenses of litigation in prosecut¬ 
ing or defending a suit in behalf of the ward;®® 
and, if they are reasonable in amount and such as 
would have been incurred by one of ordinary pru¬ 


dence in the management of his own affairs, the 
guardian will be entitled to an allowance therefor 
in his own account,®® or although it does not af¬ 
firmatively appear that the suit was prosecuted by 
order of court,^® or although the suit was unsuc- 
cessful.71 The guardian may also be allowed his 
expenditures for counsel fees for advice and legal 
services, not connected with litigation, but neces¬ 
sary to enable him to perform his duties proper- 
ly.72 

The right to an allowance for attorney’s fees is 
in all cases dependent on the guardian's having act¬ 
ed in good faith and with reasonable discretion,7® 
and an allowance will not be made for expendi¬ 
tures which were unnecessarily made or unreason¬ 
able in amount,^^ or which were made for services 
rendered for the sole protection of the guardian ;7® 
neither will an allowance be made for litigation 
which has been caused by the guardian’s negli¬ 
gence, mismanagement, or maladministration.^® 
Where by order of court a certain attorney’s fee has 
been allowed the guardian, he cannot in a subse¬ 


ts. Ky.—Ohlmann v. Wlrth, 97 S.W. 
760. SO Ky.L. 206. modified on oth¬ 
er g^rounds 101 S.W, 296, 30 KyX. 
1872. 

88. Cal.—In re Price, 216 P. 710, 
61 Cal.App. 692. 

HawalL—In re Guardianship of Cro¬ 
well. 27 Hawaii 489. 

N.M.—^In re Boyd's Guardianship, 18 
P.2d 668, 660. 37 N.M. 83, citing 
Gorpxis Joxls. 

Okl.—First Nat Bank & Trust Co. of 
Tulsa V. Bassett, 83 P.2d 837, 183 
Okl. 592, 118 A.IJ.R. 1276—In re 
Talomase’s Hstate, 225 P. 156, 98 
Okl. 212. 

Or.—^In re Marchand's Guardianship, 
3 P.2d 128, 137 Or. 444. 

Pa.—^In re Linker’s Estate, 87 Pa. 
Dlst. & Co. 717. 

87. Tex.—^Mathews v. Autry, Civ. 
App., 65 S.W.2d 798—^Tates v. Wat¬ 
son, Civ.App., 187 S.W. 548. af¬ 
firmed Com.App., 221 S.W. 966. 
Propriety of application before audit 
Ordinarily the proper time to ask 
for an allowance of counsel fees for 
a guardian's counsel is at the audit 
ef the account; while the guardian 
may properly pay reasonable fees 
for legal services necessitated from 
time to time during the progress of 
the guardianship, the responsibility 
■of determining the propriety and 
amount of such fees rests on him, 
and If counsel believes them to be 
inadequate he may accept them with¬ 
out prejudice to claim an additional 
eum at the audit.—^In re Linker’s Es¬ 
tate, 87 Pa.LisL & Oo. 717. 

<63- Wash.—^In re Brown's Estate, 
101 P.2d 1003, 6 Wash.2d 216. mo¬ 
tion denied In re Brown’s Guard¬ 


ianship. 107 P.2d 1104, 6 Wash.2d 

215. 

28 ax p 1161 note 72. 

Guardian not authorized to admin¬ 
ister ward’s funds could not employ 
counsel to settle claim against ward, 
and pay for services from ward's 
funds.—New York Life Ins. Co. v. 
Gilmore, 149 S.B. 799, 40 Ga.App. 
481, reversed on other grounds 157 
S.E. 188, 171 Ga. 894, and conformed 
to 159 S.E. 288, 43 Ga.App. 442. 

89. Mich.—In re Horn Estates, 294 
N.W. 160, 295 Mich. 193. 

Miss.—Hutton V. Gwln, 196 So. 486, 
188 Miss. 768. 

OkL—In re Myers* Estate, 219 P. 943, 
93 Okl. 148. 

28 ax p 1152 note 74. 

7a Iowa.—In re Tollfaro, 84 N.W. 

936, 87 N.W. 682, 113 Iowa 747. 
71. Wash.—In re Brown’s Estate, 
101 P.2d 1003, 6 Wash.2d 216, mo¬ 
tion denied In re Brown's Guard¬ 
ianship, 107 P.2d 1104, 6 Wash.2d 

216. 

28 ax p 1152 note 77- 

7a Ga.—Owen v. Randall, 7 S.B.2d 
185, 61 Ga^App. 624. 

Iowa.—^In re Guardianship of Burgy, 
267 N.W, 791—^In re Earner's 
Guardianship, 207 N.W. 613, 201 
Iowa 525. 

Tex.—Bolton v. Baldwin, Civ.App., 
67 S,W.2d 967, error dismissed. 

28 C.X p 1162 note 78. 

73. HawaiL—^In re Guardianship of 
Crowell, 27 Hawaii 439. 

Wash.—In re Brown's Estate, 101 P. 
2d 1003, 6 Wash.2d 216, motion de¬ 
nied In re Brown's Guardianship, 
107 P.2d 1104, 6 Wash.2d 216—In 
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re Gardella Guardianship, 277 P. 
846, 152 Wash. 260. 

28 C.X p 1152 note 79. 

74. Hawaii.—^In re Guardianship of 
Crowell, 27 Hawaii 439. 

Mo.—In re Cordes' Estate, App., 116 
S.W.2d 207. 

Pa.—In re McGllnn’s Estate, 35 Pa. 

Dist. & Co. 75, 55 Montg.Ca 52. 

28 ax p 1152 note 80. 

Proceeding for appointment of per. 
manent giiardlan 

Refusal to allow fee from ward’s 
estate to attorneys employed by tem¬ 
porary guardian under court order in 
unsuccessful proceeding for appoint¬ 
ment of permanent guardian was 
held proper.—in re Earner’s Guard¬ 
ianship, 207 N.W. 613, 201 Iowa 626. 
Xh contest with ward 
Attorney’s fees for services ren¬ 
dered the guardian, in a contest with 
his ward to defeat legal and substan¬ 
tial rights of the ward, are not al¬ 
lowable out of the ward’s estate.— 
In re Talomase’s Estate, 225 P. 156, 
98 OkL 212. 

76. Ala.—Grace v, Solomon, 8 So.2d 
3, 241 Ala. 462. 

78- Ala.—Grace v. Solomon, supra. 
28 ax p 1162 note 81. 

Gnaxdlan not negligent 
Guardian, failing to make notation 
of exchange of notes between ward 
and mother, was entitled to attor¬ 
ney's fee in defending subsequent 
suit to subject infant's property to 
mother’s debt, there being nothing 
to put the guardian on notice that 
such litigation would ensue.—Bohn 
V, Bohn's Guardian, 17 S.W.2d 712, 
229 Hy. 608. 
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quent accounting charge more than that amount to 
his ward's estate, although he may have actually 
paid it out.'^'^ The ward’s estate is not liable for serv¬ 
ices of an attorney in procuring the appointment 
and the bond of a guardian, so that the guardian is 
not entitled to credit therefor, although contracting 
for and making payment therefor from such es¬ 
tate.*^® 

A guardian cannot legally employ an attorney to 
continue to conduct litigation on behalf of a minor 
ward after termination of the guardian’s authority 
to act as such.*^® 

Where the guardian incurs expenses before his 
appointment for counsel fees and in connection with 
litigation, an allowance to him therefor has been 
held not permissible,®® although there is also au¬ 
thority for a contrary view where the services paid 
for were beneficial to the ward.®i A counsel fee 
should not be allowed for professional services in 
connection with the substitution of a new surety on 
the guardian’s bond, where the solvency of the orig¬ 
inal surety is undoubted.®® 

Determination of amount. In making an allow¬ 
ance for attorney’s fees it is for the court to de¬ 
termine what is a reasonable and proper amount,®® 
and a contract between the attorney and the guard¬ 
ian is not controlling in this respect.®^ The allow¬ 
ance of counsel fees depends on a number of fac¬ 


§ 92 

tors; not merely the size of the estate, but also 
the extent of the labor of counsel, the responsibility 
assumed by him, the benefit derived from his serv¬ 
ices, and his own professional standing and repu¬ 
tation.®® Where two or more attorneys have been 
employed by the guardian in the same suit and the 
services rendered by them are not equal in amount, 
the court should apportion the fee allowed between 
them.®® 

Liability on contracts for legal services. Ordi¬ 
narily a guardian who employs an attorney on be¬ 
half of his ward’s estate is regarded as the client 
and is jfrimarily obligated to pay the attorney’s 
fees;®*^ and, although there is authority to the 
contrary,®® in the absence of court approval the 
guardian cannot bind the estate to pay for such 
services,®® particularly where they are not neces¬ 
sary.®® Still, in a proper case, the attorney may be 
entitled to recover against the ward, if his employ¬ 
ment was ordered or sanctioned by the couft.®^ 
Thus it has been held that where a guardian makes 
a contingent contract with an attorney, and such 
contract is approved by the court, the contract is 
valid and binding on the ward’s estate.®® In at 
least one jurisdiction it is expressly provided by 
statute that a contingent fee contract is valid only 
when made subject to the power of the court to fix 
the amount of compensation; and under such a con- 


77. N.X—In re Allen. 40 N.XBu. 181. 

78. Ind,—^Hudspeth v. Kitchen, 89 N. 
E. 376. 45 lnd.App. 524. 

79. Mont.—^Mitchell v. McDonald. 
136 P.2d 636. 

80. N.Y.—Matter of Grant, 67 N.Y. 
S. 654, 66 App.Dlv. 176, afllrmed 
60 N.E. 1111, 166 N.Y. 640. 

28 C.J. p 1152 note 84. 

81. Tex.—Yates v. Watson, Civ. 
App.. 187 S.W. 648, affirmed. Com. 
App., 221 S.W. 966. 

82. Pa.—Bergdoll's Estate, 25 Pa. 
Diet 102. 

83. Ky.—Green v. Duvall, 7 Ky.L. 
819, 13 Ky.Op. 1095. 

Pa.—In re Baum’s Estate, 117 A. 684, 
274 Pa. 283. 

Tex.—Mathews v. Autry, Civ.App., 65 
S.W.2d 798. 

Wash.—In re Deming’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 
Necessity of ftndlng that authoxlsed 
fee was earned 

An order of a probate court In an¬ 
other state authorizing the employ¬ 
ment of an attorney on a contingent 
basis of one fourth of anything he 
might recover did not' authorize the 
conveyance to such attorney of an 
interest in real property recovered 
by the estate, In the absence of a 
finding by a probate court having 
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jurisdiction that the attorney had 
earned an interest in such property 
as a fee.—Smoot v. Chambers, Tex. 
Civ.App., 166 S,W.2d 314. error re¬ 
fused. 

84. Ky.—Green v. Duvall, 7 Ky.L. 

819, 13 Ky.Op. 1095. 

W.Va—^Eary v. Ferguson, 171 S.E. 

756, 114 W.Va. 313. 

BS. Pa.—Bergdoll’s Estate, 25 Pa. 
DisL 102, following Good’s Estate, 
24 A. 623, 150 Pa. 307. 

W.Va.—^Eary v. Ferguson, 171 S.E. 
766, 114 W.Va. 313, Quoting Corpus 
Jtuls. 

86. Ky.—^Irvine v. Stevenson, 209 
S.W. 7, 183 Ky. 306. 

87. Cal.—Tasker v. Cochrane, 271 
P. 603, 94 Cal.App. 361—In re 
Price, 215 P. 710. 61 Cal.App. 692. 

Mont—Mitchell v. McDonald, 136 P. 
2d 536. 

N.M.—In re Boyd’s Guardianship, 18 
P.2d 658, 660, 37 N.M. 83, citing 
Corpus Xnris. 

Okl.—First Nat. Bank & Trust Co. 
of Tulsa V. Bassett 83 P.2d 837, 
183 OkL 692, 118 A.L.IL 1276. 

28 C.X p 1161 note 73.’ 

AppUoatlon must be made by 
guardian, not directly by the attor¬ 
ney himself.—^Hutton v. Gwin, 195 
So. 486. 188 Miss, 763. 
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88. La.—^Husk v. Blancand, 99 So. 
610, 165 La. 816.. 

Lack of success in a suit brought 
by the tutor in the interest of the 
minor does not transfer the liability 
from the estate to the guardian.— 
Lacey v. Lanaux, 19 La.Ann. 153. 

89. Colo.—Lee v. Lelbold. ■ 79 P.2d 
1049, 102 Colo. 408, 116 A.L.H. 1319. 

Miss.—^Hutton v. Gwin, 195 So. 486, 
188 Miss. 768. 

90. Mo.—^In re Cordes' Estate, App., 
116 S.W.2d 207. 

91. Okl.—^Flrst Nat Bank & Trust 
Co. of Tulsa V. Bassett, 83 P.2d 
837, 183 Okl. 692, 118 A.L.R. 1276, 

Attorneys employed by mother ‘ 
Under a statute providing that an 
Infant must appear either by his gen¬ 
eral guardian or by a guardian ad 
litem appointed by the court in which 
the action is pending, the mother of 
the minors is without authority to 
make their estate liable for the pay¬ 
ment of the fees of attorneys em¬ 
ployed by her; the sole power to rep¬ 
resent the minors being committed 
i Into the hands of the guardian ad 
litem.—In re Price, 216 P. 710, 61 
Cal.App. 692. 

92,. OkL—^First Nat. Bank & Trust 
I Co. of Tulsa V. Bassett, 83 P.2d 837, 
i 188 Okl. 592, 118 A.L.R. 1276. 
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tract the attorney may apply to the court for a rea¬ 
sonable compensation which the court may fix ir¬ 
respective of the agreement with the guardian.®^ A 
guardian cannot bind the estate for attorney’s serv¬ 
ices which he himself should have rendered.®^ 

§ 93. Guardicm’s Individual Interest in Trans¬ 
actions 

A guardian must not place himself In a position In 
which his personal Interests conflict with those of his 
ward; nor may he obtain any undue profit or advantage 
from his position or from his dealings with the property 
of the estate. 


A guardian must manage the estate of his ward 
exclusively for the benefit of the ward,®® and will 
not be permitted to obtain any undue profit or ad¬ 
vantage from his position;®® whatever profit or 
advantage arises from the guardian’s management 
of the estate accrues to the ward and not to the 
guardian.®*^ A guardian is bound to protect the in¬ 
terests of his ward, and may not place himself vol¬ 
untarily in a position in which his own personal 
interests are in conflict with those of his ward.®® 
He cannot purchase, use, or in any way deal with 
his ward’s property for his own benefit or profit;®® 


93. N.T.—In re Steinhaus, 231 N.T., 
S. 666. 133 Mlsc. 361—People v. 
Schacht 230 N.Y.S. 664, 132 Mlsc. 
660. 

To whom application made 

An application for award of fees 
to attorney out of recovery by infant, 
pursuant to contingent fee contract 
with guardian, must be made to the 
Judge or Justice before whom the 
proceeding was tried, if trial was 
within the state, in absence of dis¬ 
ability of the Judge or compromise 
or settlement of the claim.—^Amato 
V. State, 9 N.Y.S.2d 934, 170 Mlsc. 
186. 

94. Cal.—In re Price, 216 P. 710, 
61 Gal.App. 592. 

95. Mass.—^Dolbeare v. Bowser, 149 
N.E. 626, 254 Mass. 67. 

Miss.—^Wlrtz V. Gordon, 192 So. 29, 
86, 187 Miss. 866, citing Oorpiu 
Juris —Liddell v. Strong, 184 So. 
432, 433, 183 Miss. 805, citing Cor¬ 
pus Juris. 

Mo.—State v. Leslie. 88 Mo. 60. 
Nev.—^In re Anderson's Guardianship, 
7 P.2d 814, 54 Nev. 108. 

N.Y.—^Rooney v. Weiner, 268 N.Y.S. 
222, 147 Mlsc. 48. 

93. Ind.—^Fidelity & Casualty Co. of 
New York v. State, 184 N.B. 916, 
98 Ind.App. 485. 

Mass.—^Dolbeare v. Bowser, 149 N. 

E. 626, 264 Mass. 67. 

Nev.—^In re Anderson's Guardianship, 
7 P.2d 814, 54 Nev. 108. 

Tenn.—State, for Use of Laklns, v. 
Mallicoat, 75 S.W.2d 1031, 18 Tenn. 
App. 285. 

^ash.—Guardianship of Robinson, 
115 P.2d 784, 9 Wash.2d 625. 

Extra allowance to guardian see in¬ 
fra § 163. 

"Guardianship is recognized as a 
trust of the highest and most sa¬ 
cred character, and the trustee can¬ 
not be allowed by law to have any 
inducement to neglect his ward's in¬ 
terests."—^Meloy V. Nashville Trust 
Co., 149 S.W.2d 73, 75, 177 Tenn. 840, 
Commissions 

Guardian, although in real estate 
business, must account for commis¬ 
sions received from sales of ward's 
real estate or purchases of mortga¬ 


ges for lirard, even though the ward's 
estate has prospered through the 
guardian's management and the com¬ 
missions were openly taken under 
authority of court order.—In re 
Montgomery's Estate, 248 P. 64, 140 
Wash. 61. 
moidental benefits 

That father, who was his minor 
children's guardian, continued to live 
with them in house purchased with 
children’s money was merely an inci¬ 
dental benefit to him, and facts that, 
in connection with purchase of furni¬ 
ture for house, father was relieved 
of contract to purchase on which he 
was legally responsible, and that he 
would continue to enjoy use of fur¬ 
niture while occupying house, were 
not such advantages to him as would 
prevent superior court from direct¬ 
ing that furniture be purchased.—^In 
re Deming*s Guardianship, 73 P.2d 
764, 192 Wash. 190. 

97. Okl.—Showaiter v. Hampton, 223 
P. 167, 101 OkL 83, error dismissed 
46 S.Ct. 100, 269 U.S. 633, 70 L.Bd. 
398. 

98. Hawaii—In re Smart’s Estate, 
32 Hawaii 943. 

Ind.—Fidelity & Casualty Co. of New 
York V. State, 184 N.E. 916, 98 
Ind.App. 485. 

Md.—^V eteran's Administration v. 
Hudson’s Estate, 179 A. 836, 169 
Md. 141. 

Miss.—Wirtz v. Gordon, 192 So. 29, 
36, 187 Miss. 866, citing Corpus Ju¬ 
ris— Liddell V. Strong, 184 So. 432, 
433, 183 Miss. 805, citing Corpus 
JhrlB. 

Nev.—^In re Anderson's Guardianship, 
7 P.2d 814, 816, 54 Nev. 108, citing 
Corpus Juris. 

N.M.—In re Hay's Guardianship, 17 
P.2d 943, 37 N.M. 65. 

OkL—Crume v. Rivers, 61 P.2d 862, 
178 Okl. 863—Showalter v. Hamp¬ 
ton, 223 P. 167, 101 Okl. 88, error 
dismissed 46 S.Ct. 100, 269 U.S. 633, 
70 L.Ed. 898. 

Wash.—^In re Carlson's Guardianship, 
297 P. 764, 162 Wash. 20—In re 
Montgomery's Estate, 248 P. 64, 
140 Wash. 51. 

28 C.J. p 1154 note 24. 
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Taking mortgages Individually and 
as guardian 

Where two mortgages, one to 
general guardian in fiduciary capaci¬ 
ty and the other to general gruard- 
lan individually, were executed, de¬ 
livered, and recorded on same date, 
mortgage to guardian individually 
was subordinate to mortgage given 
him as guardian.—^Delaware Nat. 
Bank of Delhi, N. Y., v. Wlss, 284 
N.Y.S. 616, 168 Mlsc. 276. 

Where guardian ad litem is appoint¬ 
ed 

A senior security deed grantee was 
not entitled to cancel a prior record¬ 
ed Junior security deed executed by 
grantor to himself as guardian of 
minor on grounds that grantor knew 
of existence of senior deed at time 
of execution of Junior deed, and, in 
procuring superior court order au¬ 
thorizing loan of ward's funds to 
grantor, had fraudulently stated 
that property was ftee from encum¬ 
brance, where superior court, before 
authorizing loan, appointed guardian 
ad litem for minor, since, by reason 
of such appointment, the knowledge 
and fraud of grantor as individual 
were not imputable to grantor as 
guardian.—Cochran v. Spinks, 180 S. 
E. 221, 180 Ga. 628. 

99. U.S.—Sun Oil Co. v. Blevins, D. 
C.La.., 29 F.Supp. 901, affirmed, C. 
C.A., Blevins v. Sun Oil Co., 110 F 
2d 566. 

Iowa.—In re Arrak’s Guardianship, 
264 N.W. 307, 308, 218 Iowa 117, 
citing Cozpns Jnxia, 

Minn.—Ottawa Banking & Trust Co. 
V. Crookston Slate Bank, 239 N.W. 
666, 185 Minn. 22. 

Mo.—McCune’s Estate v. Daniel, 76 
S.W.2d 403—State ex rel. Calvert v. 
Detroit Fidelity & Surety Co., 42 
S.W.2d 966, 226 Mo.App. 148. 

Nev.—In re Anderson’s Guardianship, 
7 P.2d 814, 816, 54 Nev. 108, cit¬ 
ing Corpus Juris. 

N.Y.—^Harris v. Moskowltz, 258 N.Y. 
S. 99, 236 App.Div. 196, affirmed 186 
N,B. 767. 261 N.Y. 606—Rooney v. 
Wiener, 263 N.Y.S. 222, 147 Mlsc. 
48. 

Ohio.—^In re Guardianship of Lodge, 
32 Ohio N.P.,N.S., 40. 
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and an order approving or permitting such use of 
the ftmds is ineffective,^ and, indeed, has been held 
void.2 He cannot as a general rule trade with him¬ 
self on account of his ward,* although it has been 
held that a guardian should be allowed to retain 
the gains of his personal business when the conflict 
of such business with his fiduciary obligations is, if 
it exists at all, only nebulous.^ If a guardian uses 


funds of his ward in dealing with himself or for 
his own benefit, he is not entitled to credit in his re¬ 
ports for funds thus used or invested,* and he be¬ 
comes indebted to the ward therefor.® A guard¬ 
ian whose interest is hostile to that of his ward is 
incompetent to act for his ward with respect to that 
interest;*^ if he does so act, his acts are not bind¬ 
ing on the ward.® Where one of several tenants 


OkL—Showalter v. Hampton, 223 P. 
167, 101 OkL 83, error dismissed 
46 S.Ct. 100, 269 XJ.S. 633, 70 L.Ed. 
398. 

Tenn.—Meloy v. Nashville Trust Co., 
149 S.W.2d 73, 75, 177 Tenn. 840, 
QUotlnfiT Ck>Tpn8 OtixlB. 

Va.—Clay v. Butler, 112 S.B. 697, 132 
Va. 464. 

Wash.—In re Demlng*s Guardianship, 
73 P.2d 764, 192 Wash. 190—F. T. 
Larahee Co. v. May hew, 237 P. 308, 
135 Wash. 214. 

28 C.J. p 1154 note 23. 

Purchase of ward’s property at sale 
under order of court see infra fi 
128. 

▲ots prohlhlted 

(1) Loan by guardian to himself. 
U.S.—^Martin v. First Nat. Bank, D.C. 

Minn., 51 F.2d 840. 

Kan.—Sowers v. Pollock, 212 P. 103, 
112 Kan. 599, 80 A.L.B. 458. I 

Md.—^Veterans* Administration v. 
Hudson’s Estate, 179 A 836, 169 
Md. 141. 

Neh.—Olsen v. Marsh, 8 N.W.2d 169. 
28 aj. p 1154 note 23 Ca] CD. 

(2) Pledge by guardian of minor 

ward’s bonds sis security for personal 
loan to guardian.—^Fidelity & Cas¬ 
ualty Co. of New York v. State, 184 
N.E. 916, 98 Ind.App. 485. | 

(3) Loan of money without securi¬ 
ty to corporation of which guard¬ 
ian is officer and stockholder.—Cun- 
ingham v. Cunningham, 111 So. 208, 
215 Ala. 484. 

(4) Agreement to a division of pro¬ 
ceeds of a life insurance policy be¬ 
tween ward and guardian so as to 
bind such ward.—Great Southern 
Life Ins. Co. v. ICinney, Tex.Clv.App., 
276 S.W. 741. 

Settlement with wards who have 
reached majority 

The statute prohibiting a represen¬ 
tative from being Interested in any 
claim against the estate, or in the 
purchase of any property sold by 
him, has no application to a final set¬ 
tlement between a guardian and 
wards, after the wards have become 
of age, to reimburse the gruardian 
for advances made by him to the 
wards during the guardianship, since 
such transaction is neither a ’’claim 
against a ward’s estate” nor a ’’sale 
of a ward’s property” by the guard¬ 
ian within the statuta—Baumann v. 
Elatzenmeyer, 283 N.W. 242, 204 Minn. 
240, 120 AL.H. 627. 


1. Iowa.—In re Arrak’s Guardian¬ 
ship. 254 N.W. 307, 218 Iowa 117. 

Kan.—^People’s Building & Loan 
Ass’n V. Sevems, 83 F.2d 944, 140 
Kan. 148. 

2. Kan.—Sowers v. Pollock, 212 P. 
103, 112 Kan. 599, 30 AL.B. 458. 

Power to sat aside 

Even after the court has entered 
an order permitting the improper use 
of the ward’s property, it has inher¬ 
ent power, in exercising its duty of 
protecting the ward’s estate, to set 
aside the order and to direct the 
restoration of the property.—^Fidelity 
& Casualty Co. of New York v. State, 
184 N.E. 916, 98 IndLApp. 485. 
loan to member of guardian’s fam¬ 
ily 

Loan of ward’s funds to member 
of guardian’s family should never be 
approved until court Is satisfied by 
Independent Investigation that trans¬ 
action is in ward’s Interests.—^In re 
Hay’s Guardianship. 17 P.2d 943, 87 
N.M. 56. 

3. Nev.—^In re Anderson’s Guardian¬ 
ship, 7 P.2d 814, 64 Nev. 108. 

N.H.—Hollis V. Tilton. 6 A.2d 29. 90 
N.H. 119, affirmed 6 A2d 753, 90 
N.H. 119. 

Tenn.—^Meloy v. Nashville Trust Co., 
149 S.W.2d 73, 75, 177 Tenn. 840, 
quoting Oorpns ynris. 

28 C.J. p 1164 note 20. 

4. N.H.—Hollis V. Tilton. 5 A2d 
29, 37, 90 N.H. 119, affirmed 6 A 
2d 763, 90 N.H. 119. 

”If the duties of ’self-denial,’ ’an 
integrity that will be above mercen¬ 
ary motives,’ ’diligent attention,’ and 
*a single eye to the interest of the 
wards’ are not violated, there can be 
no Just claim of dereliction.”—^Hollis 
v. Tilton, suprcL 
OommisBloBL on Bnrety bond 

As respects guardian’s right, as 
agent of surety company signing 
guardianship bond, to commission on 
bond an such agent, the ward’s right, 
although more extensive than the 
right not to suffer actual injury, is 
not a right to an inequitable benefit 
from honest dealings in which no 
imputation of taking advantage of 
guardian’s office may be reasonably 
charged.—^Hollis v. Tilton, supra. 

Supplying waxd with goods from 
guardian’s store 

(1) Where the guardian is a mer¬ 
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chant, he may, if he acta in good 
faith, furnish his ward with goods 
for a necessary purpose from his 
own store. 

La.—Perkins v. Bailey, 6 LaAnn. 
255. 

N.C.—Moore v. Shields, 69 N.C. 
50. 

(2) And he may charge a reasona¬ 
ble profit on them.—^Moore v. Shields, 
supra. 

5. Iowa—^In re Arrak’s Guardian¬ 
ship. 254 N.W. 307, 218 Iowa 117. 

Mo.—^In re Lissner’s Estate, 129 S.W. 

2d 1067, 233 Mo.App. 1121. 

Credits on accounting generally see 
Inffa S 161. 

6. Ga—^Flrst Nat. Bank of Cornelia 
V. Kelly, 10 S.E.2d 66. 190 Ga 603. 

Neb.—Olsen v. Marsh, 8 N.W.2d 169. 
Issuing receipt without receiving 
payment 

Guardian, purchasing land from es¬ 
tate of wards by issuing receipt as 
guardian, and giving receipt for sur¬ 
render of personal note by adminis¬ 
trator of estate of wards, was held to 
be a debtor of wards to amount of 
receipts.—^Fidelity & Deposit Co. of 
Maryland v. Norwood, 144 S.E. 887, 
88 GaApp. 684. 

7. Ala—Wright v. Martin, 107 So. 
818, 214 Ala 334. 

Tex.—^Dlal v. Martin, Civ.App., 37 
S.W.2d 166, reversed on other 
grounds Martin v. Dial, Com,App., 
67 S.W.2d 76, 89 AL.R. 671. 

28 C.J. p 1164 note 25. 

”Whenever a guardian finds him¬ 
self so situated that, because of an 
adverse interest, either personally or 
as trustee or agent for others, he 
cannot in vital particulars grlve un¬ 
divided allegiance to his wards, his 
proper course is forthwith to resign 
his guardianship, turning over to his 
successor all the wards' estate, and 
furnishing all the material informa¬ 
tion which he has which bears on the 
safety and preservation of that es¬ 
tate. Failing to take such course, he 
is liable for all the foreseeable prox¬ 
imate consequences.”—^Liddell v. 
Strong, 184 So. 482, 433, 183 Miss. 
805. 

8. Ala.—Wright v. Martin, 107 So. 
818, 214 Ala. 384. 

Tex.—^Dial v. Martin, Civ.App., 87 
S.W.2d 166, reversed on other 
gn^ounds Martin v. Dial, Com.App., 
57 S.W.2d 76, 89 AL.R. 67L 
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in common is guardian for the others and occupies 
the real estate, he is in the anomalous position of 
being both lessor and lessee of his ward’s property, 
and under such circumstances his conduct must be 
the subject of the closest scrutiny, and every act 
must be construed most strongly against him.® 

Effect of purchase of ward’s property. Since the 
guardian cannot purchase his ward’s property for 
his own benefit or profit, if he purchases the prop¬ 
erty of his ward directly or indirectly, the ward may 
have the sale set aside without a showing of actual 
fraud or injury.^® However, such a purchase is 
not as a rule deemed void, but merely voidable, at 
the election of the ward,ii although it has been said 
that such a transaction is null and void,^^ and that 
the guardian must be surcharged for the property so 
disposed of.i® Conveyances of property of an in¬ 
fant acquired for a grossly inadequate price, by 
sons of the guardian, through fraud, threats, and 
intimidation concocted and carried out by the guard¬ 
ian and his sons will be set aside.^^ If the prop¬ 
erty purchased by the guardian directly or indirect¬ 
ly is sold at a profit, the guardian must account to 
the ward therefor.^® A purchaser of land from a 
guardian, who had notice that the guardian had 
wrongfully acquired the land from his ward, takes 
no better title than the guardian acquired.^® A 
guardian is not bound to advance his own means to 
protect the land of his wards, but, where he does 
purchase it for their benefit, he holds the legal title 
in trust for them.i7 On the other hand, where a 
deed of trust taken by a guardian secures the debt 

9. Pa.—^Lianey’fl Estate, 14 Pa.Co. 4. 
la U.S.—U. S. V. Dunn, OkL, 46 S. 
dt 451, 268 U.S. 121, 69 L.Sd. 876, 
modifying, C.C.A.. 288 F. 158. 

Ark.—Jordan v. Midland Savings & 

Iioan Co. of Deliver, Colo., 99 SeW. 

2d 260, 193 Ark. 313—Hasmes v. 

Montgomery, 132 S.W. 651, 96 Ark. 

673. 

Minn.—Ottawa' Banking & Trust Co. 

V. Crooks ton State Bank, 239 N.W. 

666, 185 Minn. 22. 

11. U.S.—^U. S. V. Dunn, 

Ct. 451, 268 U.S. 121, 69 UEd. 876, 
modifying, aC.A., 288 F. 158. 

Minn.—Ottawa Banking & Trust Co. 

V. Crookston State Bank, 239 N.W. 

666, 185 Minn. 22. 

N.Y.—^Harris v. Moskowlts^ 258 N. 

T.S. 99, 236 App.Dlv. 196, affirmed 
186 N.BL 757, 261 N.T. 606. 

28 C.J. p 1165 note 29. 

1& Okl.—Crume v. Blvers, 61 P.2d 
862, 178 OkL 363. 

13. Okl.—Crume v. Rivers, supra. 

Charges on accounting generally see 
Infra S 160. 

14L OkL—^Pevehouse v* Adams, 163 
P. 65, 52 Okl. 495. 


of the guardian as well as that of the ward, the 
guardian may, at a sale under the deed, bid in the 
property in his own right to protect himself as well 
as his ward.i8 

Where property of the ward has been sold at 
foreclosure, the purchase thereof by the guardian 
during the period of redemption is tantamount to a 
redemption from the foreclosure for the ward’s 
benefit.^® Similarly a guardian is precluded from 
defeating the interest of his ward at a tax sale,^®' 
and the assignment by a guardian of the certificate 
and tax deed based thereon, of his ward’s land, pur¬ 
chased by him at a tax sale, conveys no title adverse 
to his ward.2i Thus, where the natural guardian 
of minor children resided with such children on 
homestead lands, and bought such lands at a tax 
sale, the title so obtained was held to have the ef¬ 
fect of being a redemption from tax forfeiture and 
the tax sale,®® and a deed to such guardian from a 
purchaser at a tax sale will inure to the benefit of 
his wards although obtained after expiration of the 
time for redemption.®® 

Investment of ward’s funds in guardian’s prop¬ 
erty, A guardian cannot properly invest his ward’s 
money in the guardian’s property,®^ whether or not 
such investment is made in good faith.®® 

Purchase of property with ward’s funds. The 
general rule is that property purchased by a guard¬ 
ian with funds belonging to his ward’s estate and 
the title to which is taken in the guardian’s or some 
other person’s name will be impressed with a trust 
in favor of the ward,®® and that the guardian ac- 

Bemedles generally 

Guardian, If actual owner of land 
purchased with ward's funds ostensi¬ 
bly from third person with court's 
approval, Is liable to ward In equity 
for such funds, or profits on trans¬ 
action, or deed may be declared In¬ 
valid.-—Houston's Guardian (now Lu- 
ker) V. Luker's Former Guardian, 
69 S.W.2d 1014, 263 Ky. 602. 

Ward’s lien, by virtue of investment 
Where loan association advised 
and assisted guardian in Investing 
ward's money In guardian's realty, 
and where money thus Invested was 
used to pay part of cissoclation's 
mortgage, ward’s lien on realty for 
amount invested was held superior to 
association’s mortgage lien.—^People’s 
Building & Loan Ass’n v. Sevems, 83 
P.2d 944. 140 Kslil 148. 

S6. Kan.—^People’s Building & Loan 
Ass’n V. Sevems, supra. 

aCL Ga.—Hardy v. Hardy, 100 S.E. 
101, 149 Ga. 371. 

Ind.—Pillars v. McCJonnell, 40 N.B. 
689, 141 Ind. 670—^Ray v. Ferrell, 
27 N.B. 169, 127 Ind. 670—Hughes 
V. White, 20 N.BL 167, 117 Ind. 470. 


16. Ark.—^Van Landingham v. Cruce, 
239 S.W. 25, 152 Ark. 562. 

16L Ark.—^Haynes v. Montgomery, 
182 S.W. 661, 96 Ark. 678. 

17. Ky.—^Thompson v. Cooper, 4 Ky. 
Op. 336. 

18. Mo.—^Bunel v. Nester, 101 S.W. 
69. 208 Mo. 429; followed in Bunel 

V, Springfield Sav. Bank, 101 S.W. 
78. 

18. Ark.—Krow & Neumann v. Bern¬ 
ard, 238 S.W. 19, 152 Ark. 99. 
ao. Ark.—Roberts v. Miller, 291 S. 

W. 814, 173 Ark. 38. 

61 C.J. p 1201 note 16. 

21. Iowa.—^Dohms v. Mann, 39 N.W. 
823, 76 Iowa 723. 

22. Ark.—Roberts v. Miller, 291 S. 
W. 814, 178 Ark. 88. 

61 aJ. p 1201 note 17. 

23. Mo.—^Peterson v. Larson, 225 S. 
W. 704, 285 Mo. 119. 

24. Kan.—^People’s Building & Loan 
Ass’n V. Sevems, 33 P.2d 944, 140 
Kan. 148. 

Tenn.—^Meloy v. Nashville Trust Co., 
149 S.W.2d 73, 177 Tenn. 340. | 
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quires no beneficial interest in the property.^^ In 
order to create such a trust the conversion of the 
funds must be coeval with the conveyance.^* Thus, 
where a guardian purchases land for himself on his 
own credit, taking a conveyance in his own name, 
and afterward uses his ward^s money in paying 
therefor, no trust in the land results or arises in 
favor of the ward.^* Where a part of the land pur¬ 
chased with the ward’s funds is sold to a bona fide 
purchaser, the trust in favor of the ward is de¬ 
feated as to the part so sold.30 Where land is pur¬ 
chased with funds of the ward he is entitled to as¬ 
sert a right of election between the fund thus ap¬ 
propriated and the land thus purchased and paid 
for.*i The ward may either pursue the guardian 
personally or resort to the property purchased with 
his money.®* Under appropriate, circumstances the 
court may properly direct a guardian to purchase 
property as guardian with funds of the estate.®® 

Employment of ward's funds in guardian's bttsi- 
ness. A guardian’s use of guardianship funds in 
his private business is a gross and willful violation 


§ 93 

of duty,®4 and the ward may recover the property 
and any profits derived therefrom.®® Where the 
guardian has made profits by the employment of the 
funds or property of the ward, the latter may elect 
to take the profits or charge him with interest,®® 
but he is not entitled to both.®^ If the ward de¬ 
clines to elect which he will take, the court may 
elect for him.®® Where a guardian has made a loan 
in good faith to a company of which he is a mem¬ 
ber, such company being admittedly solvent and 
prosperous, solely with the intent to obtain a good 
rate of interest for the benefit of the ward’s estate, 
the ward is not entitled to claim a share of the 
profits of the company, without submitting to a 
like share of the losses incurred.®® Where a guard¬ 
ian, after unavailing efforts for a year to loan out 
his ward’s money, makes use of the same in his own 
business, and accounts for the principal with full 
interest, while so in use, this is the full measure of 
his liability, in the absence of proof that profits 
were made, or of malfeasance, negligence, or de¬ 
linquency.^® 


"Ky. —^Mitchell v. Union Central Life 
Ins. Co., 2191 S.W. 19, 218 Ky. 166— 
Ellis V. Johnson, 4 Ey.L. 991, 12 
Ky.Op. 163. 

N.J.—Johnson v, Dougherty, 18 N.J. 
Ed. 406. 

K.Y.—Schlaefer ▼. Corson, 62 Barb. 
6 It)—Manahan v. Holmes, 110 N. 
Y.S. 300, 68 Mlsc. 86. 

N.C.—Wallace v. Wallace, 188 S.E. 
96, 210 N.C. 656, citing Oorpus Jo. 
xis. 

Tenn.—Snell v. Elam, 2 Eelsk. 82— 
Elrk V. Sumner County Bank & 
Trust Co., App., 153 S.W.2d 139— 
Hows y. Butterworth, Ch.App., 62 
S.W. 1114. 

Wls.—Hill V. True, 80 N.W. 462, 104 

win 9QA 

28 CJ. p 1156 note 34. 

Where a guardian, being Indebted 
to hie ward, purchases land with his 
own funds, declaring that it Is for 
the ward, whom he puts In posses¬ 
sion, but takes a deed In hls own 
name, no trust results to the bene¬ 
fit of the ward, unless the land Is 
taken In satisfaction of the debt.— 
Taliaferro v. Taliaferro's Heirs, 6 
Ala. 404. 

87. Mo.—^Bangert v. Bangert, 13 Mo. 
App. 144. 

Okl.—Jonas v. Dunn, 270 P. 46, 60, 
132 Okl. 204, quoting Corpus Ju¬ 
ris. 

88. Wash.—In re Nelsz's Estate, 277 
P. 849, 860, 162 Wash. 836, citing 
Corpus Juris. 

28 C.J. p 1156 note 34 [d]. 

89. Ind,—^French v. Sheplor, 88 Ind. 
266, 43 Am.R. 67. 


W.Va.—^Myers v. Myers, 36 S.E. 868, 
47 W.Va. 487. 

Xf the guardian borrows money 
from a third person, and with It buys 
land In hls own name, the fact that 
he subsequently uses the funds of 
the estate to repay the loan does not 
Impress a trust In favor of the ward 
on the land purchased, unless the 
money was borrowed with the Intent 
to repay It from the trust funds.— 
Hardy v. Hardy, 100 S.E. 101, 149 
Ga. 371. 

80. R.L—Watson v. Thompson, 12 R. 
1. 466. 

31. Okl.—Jonas v, Dunn, 270 P. 46, 
60, 132 OkL 204, quoting Corpus 
Juris. 

28 C.J. p 1166 note 36. 

Ward’s election to take fund vests 
title to property in guardian free of 
trust.—^Allen v. Folwell, 1 Tenn.App. 
615. 

32. Okl.—Jonas v. Dunn, 270 P. 46, 
50, 132 Okl. 204, quoting Oorpus 
Juris. 

Tex.—^Ingenhuett v. Hunt, 39 S.W. 

310, 16 Tex.Civ.App. 248. 

Becovery from guardian’s agent or 
creditor 

A ward, whose guardian has im¬ 
properly mingled her property with 
that of the ward. In making a loan 
taking one mortgage for the whole 
sum In the name of the guardian in¬ 
dividually, may, on dismissal of the 
guardian, recover hls proportionate 
share of the fund in the hands of 
an agent of the guardian or a cred¬ 
itor of the guardian with notice.— 
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Alspaugh V. Adams,' 5 3.E. 496, 80 
GaApp. 345. 

33. Wash.—In re Deming's Guard¬ 
ianship, 78 P.2d 764, 192 Wash. 190. 

34. Iowa.—In re Stude, 162 N.W. 10, 
179 Iowa 786. 

S.C.—Spear v. Spear, 30 S.C.Bq. 134. 

35b Ala.—Martinez v. Meyers, 61 So. 
810, 181 Ala 298. 

Joint use of guardian’s and ward’s 
property 

Guardian who used possession of 
one third of Issued stock belonging 
to ward as means of compelling pres¬ 
ident of corporation to purchase 
guardian's one third of issued stock 
was properly required to account to 
ward for half of sum received, re¬ 
tention of which sum would be bene¬ 
fit solely to guardian and great finan¬ 
cial loss to ward, the presumption 
being that half of the stock sold 
came from the ward's block of stock. 
—In re Steinberg’s Estate, 56 F.2d 
202, 6 Cal.2d 674. 

36. U.S.—Smith v. Smith, D.CMonL, 
210 F. 947, affirmed 224 F. 1, 189 
C.C.A 465. 

28 CJ. p 1156 note 43. 

Hate of interest see supra S 87. 

87. Ala.—Kyle v. Barnett, 17 Ala, 
306. 

38. Pa.—Seguln's Appeal, 108 Pa. 
139. 

39. Pa—Small's Estate, 22 A. 809, 
144 Pa 293. 

40. Pa—Spath's Estate, 22 A. 749^ 
144 Pa 883. 
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§ 94. Waste, Conversion, or Embezzlement 
by Guaurdian 

A guardian Is liable for waste committed or suffered 
by him, as well as for the conversion of the ward’s prop¬ 
erty to his own use or for his embezzlement of It. 

A guardian is liable for waste committed^^ or 
suffered^2 as well as for the conversion of 

the ward’s property to his own use,43 or for the 
embezzlement of such property,^^ Except as au¬ 
thorized by statute, no guardian has the right to 
convert the money of his ward to his own use and 
to spend it for his own personal purposes and 
when he does so it is as much an embezzlement in 
a legal sense as when any other fiduciary of funds 
does the like.^® The guardian of a minor cannot 
use the ward’s funds to pay a third person’s debt.^^ 

Where a guardian has converted and dissipated 
guardianship funds, a promise by the ward on his 
becoming of age to lend money to the guardian will 
not constitute a loan behind which the guardian can 
conceal his malfeasance nor has a guardian, who 
converted his ward’s money to his own use, repaid 
the misappropriation by furnishing the ward, his 
son, with better educational opportunities and more 
cash than the guardian’s legal duty as parent re¬ 
quired him to furnish.^® A guardian cannot be said 
to be guilty of defalcation in paying to himself the 
fees allowed by orders of the court, although such 
payments were excessive;®® and a guardian who 
took title to his wards’ property, intending to hold 
it in trust tmtil a sale could be made, and thereaft¬ 


er treated the property as belonging to the wards, 
on final account tendering a reconveyance, is not 
liable for the value of the property as for a con- 
version.®! Where property that had been the com¬ 
munity property of husband and wife, on the hus¬ 
band’s death and appointment of the wife as guard¬ 
ian of their children, became the property of both 
guardian and wards in common, in the absence of 
a demand by the wards for the possession of their 
interest the guardian is not liable for conversion or 
for the reasonable use of the property to which 
she and the wards were equally entitled.®® 

Good faith. If a guardian converts the trust es¬ 
tate to his own use by lending the funds thereof in 
his own name,®® or, as discussed supra § 84, by in¬ 
vesting the funds thereof in his own name, or by 
depositing them in a bank in his own name, as dis¬ 
cussed supra § 86, or by employing the trust estate 
in his own private concerns,®^ or by commingling 
it with his own estate,®® so that it loses its charac¬ 
ter and identity as a trust estate, he will be held to 
a strict accountability in the event of loss, regard¬ 
less of his good faith or motive. Indeed, it has 
been said that in such instances a sound public 
policy requires that little or no remedial distinction 
be made between breaches of trust that are delib¬ 
erate and those that are well-intentioned, or that, 
for some reason or other, may be thought to be 
somewhat excusable; the effect on the ward’s es¬ 
tate is the same in either case, and, if he brings 
suit, he is entitled to recover.®® On the other hand, 


41. lU.—^Bond V. liockwood, 33 IlL 

212 . 

28 a j. p 1166 note 48. 

Mlnr# to inanro 

In abeence of allowing that guard¬ 
ian had duty to insure old furniture 
in which guardian and wards had a 
common Interest, guardian was not 
liable for waste of guardianship 
property because of the destruction 
by lire of such furniture.—^Lipscomb 
V, liofland, Tex.Civ.App., 141 S.W. 
2d 983, error dismissed. Judgment 
correct. 

42. IlL—^Bond v. Lockwood, 33 IlL 

212 . 

48. U.S.—^Moore v. Smith, Mont, 182 
P. 640, 106 C.C.A- 78, certiorari 
denied 81 S.Ct 471, 219 U.S. 687, 
65 L..E3d. 347. 

28 aj. p 1166 note 50. 

44. Pa.—^In re Shirk’s Estate, 20 Pa. 
Blst 63. 

28 C.J. p 1166 note 51. 

Fraudulent conversion of money or 
other property in hands of guard¬ 
ian see Embezzlement 5 19 note 52. 
XBvestmont for guardian’s benefit 
A guardian who Invests his ward's 


money for his personal benefit not 
only violates his duty as trustee but 
is also guilty of a felony.—Signor v. 
Signor, 204 N.T.S. 167, 122 Misc. 444. 
4B. Miss.—^Reilly v. Crymes, 168 So. 
267, 176 Mlsa 133. 

Corporation that has right under 
its charter to act as guardian cannot 
convert money of ward to its own 
use.—^Roebuck v. National Surety Co., 
166 S.B. 531, 200 N.C. 196—28 C.J. 
p 1156 note 60. 

48. Miss.—Reilly v. Crymes, 168 So. 
267, 176 Miss. 133. 

47. Ga.—Georgia Railroad Bank & 
Trust Co. V. Liberty Nat Bank & 
Trust Co., 177 S.B. 803, 180 Ga. 4. 

48. Wash.—In re Anderson, 167 P. 
71, 97 Wash. 688. 

49. Wash.—In re Kelley's Estate, 74 
P.2d 904, 193 Wash. 109. 

BO. Cal.—^In re O'Connor's Estate, 83 
P.2d 65, 28 Cal.App. 627. 

61. Neb.—In re Deutsch's Guardian¬ 
ship, 218 N.W. 380, 116 Neb. 691. 
68. Tex.—^Lipscomb v. Lofland, Clv. 
App., 141 S.W.2d 983, error dis¬ 
missed, Judgment correct. 
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B3. Mo.—^Hennles v. Kelthley, 266 S. 

W. 940, 213 Mo.App. 629. 

64 Mo.—^Hennles v. Kelthley, supra. 
28 C.J. p 1166 note 50 [a] (6), (7), 

(9). 

Loss by theft 

A curator, purchasing with his own 
funds bonds subscribed for In his 
own name, after using his ward's 
funds in his own affairs for a num¬ 
ber of years, without indicating such 
purchase or filing a report thereof in 
his annual settlement as required by 
law, did not so unequivocally desig¬ 
nate the bonds as trust property as 
to be relieved from personal liability 
for the loss thereof by the robbery of 
the bank vault in which he had 
placed the bonds together with his 
own property, although an indorse¬ 
ment on the envelope containing the 
bonds recited that they belonged to 
the ward and Interest coupons were 
deposited to the guardian's account 
as curator.—Hennies v. Kelthley, su¬ 
pra^ 

65. Mo.—^Hennies v. Kelthley, supra, 
28 C.J. p 1166 notes 50 [a] (8), [dj. 

66. Wash.—In re Kelley’s Estate, 74 

P.2d 904, 193 Wash. 109. 
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it has been said that although the court will, as it 
should, extend proper protection to a ward whose 
estate has been dissipated by an unfaithful guardian, 
when it clearly appears that the guardian has sought 
as best he could to be faithful to the trust imposed 
on him, the court should not hold him too strictly 
to any technical requirement of the law.57 

Liability as asset of estate. Whatever amount 
the guardian owes by reason of his misappropria¬ 
tion of the funds belonging to his ward is an asset 
belonging to the ward.®* A note made payable 
to the order of the guardian of an estate to replace 
money converted by the guardian becomes at once 
the property of the estate; and to make such a note, 
executed by the guardian and others, binding on his 
cosigners, it need not be approved and accepted by 
the probate court, or reported to the court.®* 

Effect on trust relationship. The conversion by 
the guardian of trust funds does not terminate the 
trust relationship between guardian and ward; 
this continues until the final execution of the 
trust.®* 

Guardian’s consent to conversion of ward’s prop¬ 
erty, A guardian cannot consent to a conversion 
of his ward’s property so as to defeat the ward’s 
right to an action for damages.®^ 

Rights and liabilities of third persons with notice. 
Equity will not permit a third person with notice 
to profit by the guardian’s misuse of the ward’s as¬ 
sets: thus a bill will not lie to foreclose a mort¬ 
gage where the holder is a transferee with knowl¬ 
edge of the guardian’s devastavit in making the 
transfer,®* and a bill will lie to disaffirm and avoid 
an investment of the funds of a minor where his 
guardian has been guilty of waste in making such 
investment.®* Under the equitable rule that he who 


fraudulently traffics with a recreant fiduciary shall 
take nothing by his fraud, the ward may, at his 
option, follow the trust res fraudulently diverted 
until it reaches the hands of an innocent purchaser 
for value, or he may, at his option, claim the pro¬ 
ceeds of the sale or other disposition of the trust 
res in the hands of him who fraudulently acquired 
it of the fiduciary.®^ 

Under a statutory definition of a quasi contract 
as a lawful and voluntary act from which there re¬ 
sults an obligation, and sometimes a reciprocal ob¬ 
ligation, without any agreement, the obligation of a 
person who has acquired the property of a minor 
without the forms of law to restore such property, 
its fruit and revenues, results from a quasi con¬ 
tract.®® 

§ 95. Contracts and Gifts between Guardian 
and Ward 

a. Contracts 

b. Gifts 

a. Oontracts 

(1) Before ward is of age 

(2) After ward is of age or disability 

removed 

(1) Before Ward Is of Age 

There can be no valid contract between a guardian 
and his ward before the ward reaches his majority. 

In all business transactions with his ward, a 
guardian is held to the highest standard of fair 
dealing and the strictest accountability, and it is the 
duty of the court to insist that the obligations aris¬ 
ing from the fiduciary relation be faithfully and un¬ 
selfishly performed.®® There can be no valid con¬ 
tract between a guardian and his ward before the 
ward reaches his majority.®^ As discussed in the 


57. S.C.—In re WUlcox. 160 S.E. 260. 
162 aC. 138. 

Sa Iowa.—^Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 500, 
207 Iowa 668. 

Charges against guardian see infra 
S 160. 

59. Tex.—^Fidelity & Deposit Co. of 
Maryland v. Rlslen, Clv.App., 248 
S.W. 1105. 

Oa Iowa.—^Armon v. Craig, 214 N. 
W. 556, 203 Iowa 1338. 

61. Tenn.—^Huggins v. Moore, 8 
Head 426. 

62. AssignTweBit without oonsldera- 
tiou of note and mortgage to be ap¬ 
plied as a credit on the Indebtedness 
of the guardian's husband will not 
enable the holder with notice to fore¬ 
close the mortgage.—Klrsch v. Green, 
166 So. 774, 232 Ala 65. 


63. Seavler hurden Is. contract than 
that authorized by the court Is 
ground for dl8a.fflrmance of the pur¬ 
chase of property for the ward.— 
Ward V. Jossen, 119 So. 220, 218 Ala 
530. 

64. U.S.—^U. S. V. Dunn, OkL, 45 S. 
Ct 451, 268 U.S. 121, 69 L.Ed. 876, 
modifying. C.C.A., 288 F. 158. 

After transfer to corporation 
The trial court having decreed that 
an oil and gras lease fraudulently 
granted by a guardian could not be 
followed In the hands of a corpora¬ 
tion purchasing it from the guard¬ 
ian's grantees, the ward was entitled 
to recover the proceeds of the lease 
In the hands of those stockholders 
who were not innocent purchasers 
for value, where the bill for cancella¬ 
tion contained alternative allegations 
and prayer that such stockholders be 


adjudged to hold the proceeds in 
trust for plaintifC.—^U. S. v. Dunn, 
supra. 

65. La—^Leadman v. First Nat. 
Bank. 3 So.2d 739, 198 La 466. 

66. N.T.—In re Walker. 17 N.Y.S.2d 
918, affirmed In re Buckhout (At¬ 
well). 22 N.Y.S.2d 420. 260 App.Dlv. 
835. 

67. Tex.—Jones v. Parker, 3 S.W. 
222, 67 Tex. 76. 

28 C.J. p 1157 note 64. 

Contract fox support 

(1) A guardian and his ward can¬ 
not make a valid contract for the 
ward's support.—^In re Quinney's Es¬ 
tate. 283 N.W. 699, 287 Mich. 329. 

(2) Contracts for necessaries gen¬ 
erally see the C,J.S. title Infants 9 
78, also 81 CJ. p 1076 note 88-p 1081 
note 98. 
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CJ.S. title Infants § 71, also 31 CJ. p 1058 note 
56-p 1060 note 69, an infant has no capacity to en¬ 
ter into contractual relations with anyone, much 
less with his guardian with whom his relation is 
one of trust and confidence and after attaining 
his majority he may disaflSrm a contract previously 
made®® even though at the time of making the con¬ 
tract he represented himseif to the guardian as be¬ 
ing of age.^® The ward must, however, disaffirm 
a contract made with his guardian during minority 
within a reasonable time after attaining his major- 
ity.7i 

The ward may affirm^^ qj. ratify*^® the contract 
on coming of age, and where, after attaining his 
majority, he with knowledge ratifies a contract with 
his guardian he cannot afterward impugn its va- 
lidity.*^^ 

Collateral attack. Transactions between a guard¬ 
ian and ward, although voidable at thd election of 
the ward, are not subject to collateral attack by 
persons claiming adversely to the ward;^® and a 
statutory provision, or a general rule of law, for the 
protection of a minor against his guardian cannot 
be set up by a third person to evade a debt and 
deprive the estate of a minor of assets which have 
been paid for from the estate.^® Thus the holder 
of a second mortgage on property owned by the 
guardian cannot attack the validity of a prior mort¬ 
gage executed to the ward on the ground that it 


was a prohibited transaction between gaurdian and 
ward;77 and a provision that all transactions be¬ 
tween a trustee and a beneficiary during the exist¬ 
ence of the trust by which the trustee obtains any 
advantage from his beneficiary are presumed to be 
entered into by the latter without sufficient consid¬ 
eration and under undue infiuence is not applicable 
to the assignment of a promissory note from a 
guardian individually to himsel? as the guardian of 
a minor when set up by the maker of the note.^® 

(2) After Ward Is of Age or Disability Re¬ 
moved 

A contract made by a guardian with his ward, soon 
after the latter comes of age or his disability Is removed, 
will be looked on with suspicion by the courts and will 
not be binding if procured by fraud, misrepresentation, 
or undue Influence, or If It Is unfair to the ward. 

An infant, after becoming of age, may contract 
with his former guardian;*^® but a contract made 
by a guardian with his ward, soon after the ward 
comes of age, will be looked on with suspicion, and 
will not be binding if procured by fraud, misrep¬ 
resentation, or undue influence, or if it is unfair to 
the ward.®® Courts of equity will not permit 
transactions between guardians and wards to 
stand, even when they have occurred after the 
minority has ceased and the relation has there¬ 
by actually ended, if the intermediate period is 
short,®i unless the circumstances show delibera- 


ea La.—Platt V. Sheriff. S So. 642, 
41 La.Ann. 856. 

69. N.T.—Green v. Green, 7 Hun 492, 
affirmed 69 N.Y. 653, 26 Am.R. 233. 

Vt.—Hendee v. Cleaveland, 54 Vt. 
142. 

Contract for support before guard- 
iaa’s appointment 
Even If an infant ward made a 
contract to reimburse his guardian 
for board and maintenance furnished ' 
before the guardian's appointment, 
he could on attaining his majority, 
if the contract was prejudicial to 
him, disaffirm it.—In re Walker, 17 
N.Y.S.2d 918, affirmed In re Buck- 
hout <Atwell) 22 N.Y.S.2d 420, 266 
App.Liv. 836. 

70. Tex.—Jones v. Parker, 8 S.W. 
222, 67 Tex. 76. 

71. Iowa.—^In re Guardianship of 
Plsher, 284 N.W. 821, 226 Iowa 696. 

72. N.Y.—Green v. Green, 7 Hun 
492, affirmed 69 N.T. 663, 25 Am.R. 
233. 

73: Ga.—Howard v. Tucker, 66 Ga. 
323. 

N.H.—^Tenney v. Evans, 14 N.H. 348, 
40 Am.D. 194. 

74. TTnder statutory provision that 
when minor has tutor who neglects 
to supply him with necessaries for 


his support or education a contract 
or quasi contract for providing him 
with what is necessary for these pur¬ 
poses is valid, a contract by which 
Infant agrees to pay his undertutor 
for board and room and to repay 
loans for education is binding on in¬ 
fant where tutor neglects to supply 
him with such necessaries and, after 
attaining majority, infant with full 
I knowledge of facts ratifies contract 
by voluntary payment.—^Hanks v. Al¬ 
exander, LaA.pp., 166 So. 176. 

76. Iowa.—^Richardson v. Lampe, 266 
N.W. 629, 221 Iowa 410. 

76. Cal.—^Alvez v. Toprahanlan, 102 
P.2d 666, 39 Oal.App.2d 126. 

77. Iowa.—^Richardson v. Lampe, 266 
N.W. 629, 221 Iowa 410. 

78. Cal.—Alvez v, Toprahanlan, 102 
P. 666, 39 Cal.App.2d 126. 

79. U.S.—Williams v. Canary, OkL, 
249 P. 344, 161 C.C.A. 362. 

Statute providing guardian, be not 

diseharged until year after his 
ward's majority will not have the 
effect of invalidating a contract en¬ 
tered into between a guardian and 
ward within that period.—^Williams 
V. Canary, supra, cbnstrulng Okla¬ 
homa statute. 


80, Ky.—Meade v. Fullerton's 
Adm’x, 98 S.W.2d 1, 266 Ky. 34. 

Okl.—Coi-cha v. Ferguson, 25 P.2d 
767, 166 Okl. 296. 

28 C.J. p 1167 note 63. 

Agreement between guardian and 
ward as to amount of guardian's 
compensation see infra S 162. 
Private accounting and settlement 
with ward generally see infra § 
159. 

The Amerioan Law Xustltute state- 
ment of rule 

"Where a beneficiary enters into 
a transaction with his fiduciary re¬ 
lating to matters within the scope 
of the fiduciary relation, the trans¬ 
action is voidable, unless (a) it is 
fair and reasonable, and (b) is as¬ 
sented to by all parties beneficially 
interested, with knowledge of their 
legal rights and of all relevant facts 
that the fiduciary knows or should 
know, and (c) these parties are of 
competent age and understanding and 
are not subjected to undue Influence." 
—^Restatement, Contracts § 498—^Nel¬ 
son V. Gossage, 107 P.2d 682, 684, 686, 
152 Kan. 806. 

81. OkL—^Daniel v. Tolon, 167 P. 766, 
63 Okl. 666, 4 A.L.R. 704. 

28 C.J. p 1167 note 64. 
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tion on the part of the ward and good faith on the 
part of the guardian.^2 From the confidential re¬ 
lation that existed between a guardian and his ward, 
it will be presumed that the ward, even though he 
has attained his majority, still acts under the in¬ 
fluence of the guardian,83 particularly if matters of 
accounting between them have not been fully set¬ 
tled®^ or if the guardian’s control over the for¬ 
mer ward’s property still exists;®® and transac¬ 
tions between the giiardian and his ward, preju¬ 
dicial to the interests of the ward, during this pre¬ 
sumed influence, will be held to be constructively 
fraudulent.®® Where the guardian claims a bene¬ 
fit from a transaction with his ward, it should be 
made to appear that the transaction involves no in¬ 
justice to the ward,®7 and that the act proceeded 
from the volition of the ward with full knowledge 
of its effect.®® If the contract is fair to the ward, 
it will be sustained.®® 

Purchase of ward's property by guardian. A 
contract between a guardian and his ward, after the 
latter has become of age, may involve the latter’s 
property.®® However, although under certain cir¬ 
cumstances a guardian may purchase his former 
ward’s property, the guardian’s conduct will be 
scrutinized by the court because of the trust rela¬ 
tionship that existed between the guardian and his 
ward.®i Such a purchase should not rest on any 
transactions prior to the termination of the rela¬ 
tionship; if it does, and the guardian has derived 
a profit from his relationship, he is liable in dam¬ 
ages to the ward.®® In the case of a contract by a 
guardian with his ward for the acquisition of the 
latter’s property immediately after he has become 


of age, on the appearance of unfairness or abuse 
of confidence the contract will be set aside.®® It 
has been said, moreover, that a general guardian 
should not purchase, or take an assignment, of the 
property of his ward, even after the ward becomes 
of age; and that where, although in good faith to 
protect the property of a former ward who has be¬ 
come of age, a general guardian takes an assign¬ 
ment of the property, as security for money ad¬ 
vanced to pay taxes and insurance, he should make 
a reassignment on condition that he be compensated 
for the money advanced.®^ 

Where the disability of nonage has been re¬ 
moved by an order of court so that the ward may 
contract, if his guardian purchases property from 
him, the law will subject the transaction to the clos¬ 
est scrutiny, and will uphold it only in case the 
guardian has exercised the utmost good faith.®® 

Courts regard with extreme disfavor the action 
of parties in procuring a recently discharged guard¬ 
ian to act as agent for them in procuring, from the 
lately emancipated infant, a deed to lands inherited 
by him.®® 

Accounting as condition precedent. Under a pro¬ 
vision that every agreement between tutor and mi¬ 
nor shall be null and void unless entered into after 
the rendition of a full accounting by the guardian, 
such an accounting is a condition precedent to the 
validity of any agreement between the tutor, or a 
cotutor, and his ward in whatever form it may be 
entered into.®*^ 

Collateral attack. If there is no evidence of an 
intent to delay, hinder, or defraud the creditors of 


BSL N.T.—Shiverick v. Bonsall, 178 
. -N.T.S. 90, 185 App.Div. 338. 

28 C.J. p 1157 note 65. 

However, a written agreement by 
daughters, after coming of age, au- 
,thorizlng their father, who was their 
gruardlan and who held stocks inher¬ 
ited by them from their mother, to 
retain possession thereof and collect 
and use the dividends as long as 
he lived, will not be rescinded, unless 
on strong and convincing evidence, 
especially since the daughters had 
appeared in the probate court and 
asked to have their father’s accounts 
confirmed, and for several years be¬ 
fore execution of such agreement 
permitted him to apply the dividends 
to his own use.—Lamkin v. Robinson, 
34 Ohio Cir.Ct. 91, affirmed 106 N.B. 
1065, 88 Ohio St 608. 

83. Okl.—Cotcha v. Ferguson, 25 
P.2d 767, 166 Okl. 296. 

84. Ill.—Russell v. Fagerburg, 241 
Ill.App. 96. 

85. Okl.—Cotcha v. Ferguson, 25 P. 
2d 767, 166 Okl. 296. 


86. Ill.—Russell v. Fagerburg, 241 
I11.APP. 96. 

Okl.—Cotcha v. Ferguson, 25 P.2d 
767, 165 Okl. 295. 

“The law is well settled that in 
certain known and definite ’fiduciary 
relations, if there be dealing between 
the parties, on the complaint of the 
party in the power of the other, the 
relation of itself and without other 
evidence, raises a presumption of 
fraud, as a matter of law, which an¬ 
nuls the act unless such presumption 
be rebutted by proof that no fraud 
was committed, and no undue influ¬ 
ence or moral' duress exerted.’ Lee 
V. Pearce, 68 N.G. 76. Among these, 
are . . . guardian and ward. Just 
after the ward arrives of age.”—^Mc- 
NelU V. McNeill, 25 S.B.2d 616, 616, 
617, 223 N.C. 178. 

87- Mo.—Goodrich v. Harrison, 32 
S.W. 661, 130 Mo. 263. 

88L UL—Russell v. Fagerburg, 241 
I11.APP. 96. 

28 C.J. p 1157 note 67. 
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89. Ind.—Sherry v. Sansberry, 3 Ind. 
820. 

9a Ala.—Hastings v. Huber, 1 So. 
2d 749, 241 Ala. 160. 

9L Ky.—Meade v. Fullerton's 
Adm’x, 98 S.W.2d 1, 266 Ky. 4. 
Mo.—Sllvey v. Brlxey, App., 112 S. 
W.2d 75. 

98. Mo.—Sllvey v. Brlxey, supra.. 

93. Ky.—Meade v. Fullerton’s 
Adm’x, 98 S.W.2d 1, 266 Ky. 34w 

94. N.Y.—^Delaware Nat. Bank of 
Delhi, N. T., V, Wiss, 284 N.T.S. 
615, 158 Mlsc. 276. 

95. Ark.—Sconyers v. Sconyers, 216! 
S.W. 1045, 141 Ark. 256—Waldsteln 
V. Barnett, 165 S.W. 459, 112 Afk. 
141. 

96. Okl.—^MacThwalte Oil & Gas Co. 
V. Bolen, 187 P. 221, 77 Okl. 165. 

97. La.—Wise v. Van Snider, 134 
So. 716, 16 La.App. 418. 
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the ward, they cannot successfully impugn a con¬ 
tract between the guardian and the ward on the 
ground that it was unequal and prejudicial to the 
ward.® 8 

b. Gfifts 

A gift by a ward to his guardian Is voidable at the 
option of the ward, even when made after the ward has 
attained his majority, if he is still under the guardian’s 
influence; but if the guardian makes a gift to his ward 
the guardian cannot afterward annul it. 

A gift from a ward to his guardian is viewed 
with the utmost suspicion and will be strictly scru¬ 
tinized.®® Such a gift is presumed to be invalid,^ 
and is voidable at the option of the ward.® This 
is so even when the gift is made a short time after 
the ward has attained his majority but is still un¬ 
der the guardian’s influence.® A gift made by a 
ward to his guardian, immediately on arriving at 
full age or shortly after coming into possession of 
his estate, while more difiicult to sustain in view 
of the recent relations of the parties than a gift 
made afterward, will be sustained if it appears that 
it was freely and voluntarily made with full knowl¬ 
edge of the facts.** A statute relating to gifts made 
to a guardian by a minor just after arriving at ma¬ 
jority does not apply in case of a deed or a will in 
favor of his guardian made by a person some years 
after arriving at his majority.® 

If a guardian makes a gift to his ward, he can¬ 
not afterward charge the amount to him or annul 
the gift.® 

§ 96. Ratification of Giiardian’s Unauthorized 

Acts 

a. In general 

b. Ratification or disaflirmance by ward 


a. In General 

An unauthorized act by a guardian may, In some 
Instances, be ratifled by the court or by one competent to 
act for the ward. 

The court may ratify an unauthorized contract of 
the guardian when it is manifestly for the ward’s 
benefit.'^ However, a contract which is made with 
a guardian in violation of statute cannot be ratified 
by the guardian or authorized by order of the 
court.® The approval of the guardian’s annual re¬ 
ports,® a foreclosure sale,^® or a sale of the prop¬ 
erty purchased,under order of the court, is not 
a ratification of the former guardian’s unauthorized 
investment. Under a statute requiring approval of 
the court before investments are made, a guardian 
investing the funds of his ward without the prior 
order of the court is liable for the resulting loss 
regardless of the court’s subsequent approval.i® 

Where a guardian makes an unauthorized pur¬ 
chase, an adoption of his act may relieve him from 
responsibility where made by one competent to act 
under a full knowledge of all of the facts connect¬ 
ed with the transaction.!® Likewise, the husband 
of the ward, if legally competent to do so, may 
ratify expenditures not authorized by law incurred 
by the guardian,!* or changes of the ward’s person¬ 
al estate into real estate!® or the reverse.!® 

b. Batification or Disaffirmance by Ward 

During minority, a ward cannot ratify his guardian’s 
unauthorized acts; on reaching majority, the former ward 
may ratify by Implication as well as expresaiy, or may 
elect to disaffirm, the unauthorized acts of his former 
guardian. An election to do either precludes him from 
afterward following the other course. 

During his minority a ward cannot ratify his 


96. Ala.—^Andrews v. Jones, 10 Ala. 
400. 

99. Ga.-^Morrls v. Stokes, 21 Ga. 
652. 

N.Y.—^In re Bilm's Estate, 11 N.T.S. 

2d 824, 171 Hisc. 80. 

Fraud, duress, or undue influence 
wkere donee In confidential relation 
generally see Gifts S 34. 

1. Mo.—Garvin v. Williams, 44 Mo. 

465. 10 Am.D. 814. 

28 C.J. p 1168 note 76. 

a, Or.—^Egr V. Bgr. 131 P.2d 198. 
Vt.—Wade v. Pulsifer, 64 Vt. 46. 

3. ir.J.—^Melos V. Hagen, 183 A^ 638, 
99 N.J.Eq. 688. 

Or.—^Brown v. Hllleary, 286 P. 693, 
133 Or. 26. 

Wash.—Walters v. Christensen, 71 P. 

2d 664, 191 Wash. 602. 

^8 C.J. p 1168 note 78, p 1167 note 63 

m. 


4, U.S.—^Ralston v. Turpin, Qa., 9 S. 

Ct. 420, 129 U.S. 663, 32 L.Ed. 747. 
6. U.S.—^Ralston v. Turpin, supra, 
construing Georgia Code S 2666. 

6. Ill.—^B(Hid V. Xiockwood, 33 HI. 
212 . 

28 C.J. p 1158 note 82. 

7. Pa—^In re Dilworth, 90 A. 866, 
243 Pa. 476. 

28 C.J. p 1168 note 84. 
a Mo.—^Hart v. Klrksville Sav. 
Bank, App., 82 S.W.2d 612. 

9. Reports disclosing InvestfiLents 
A guardian, who does not obtain an 
order of the court directing invest¬ 
ments, hut who presents annual re¬ 
ports disclosing investments, cannot 
escape liability for loss on the the¬ 
ory that the court, approving the an¬ 
nual reports, thereby ratified his acts 
In making the investments.—^Mum- 
ford V. Rood, 163 N.W. 921, 36 S.D. 
80. 


la Method for realising as much as 
possible out of the property.—In re 
Nolan’s Guardianship, 249 N.W. 648, 
216 Iowa 903. 

11. Express disapproval 
Where at the suit of the new 
guardian the chancery court deter¬ 
mines that an Investment in real es¬ 
tate with the ward’s money was un¬ 
wise and unauthorized and directs 
that the property be sold, this is no 
ratification of the purchase but an 
express disapproval.—^Bankers Trust 
Co. V. Hamstead, 8 Tenn.App. 264. 
UL Iowa.—In re Nolan’s Guardian¬ 
ship, 249 N.W. 648, 216 Iowa 903. 
13. Pa.—Worrell’s Appeal, 23 Pa. 44. 
28 C.J. p 1158 note 89. 

14 Ga.—Freeman v. Tucker, 20 Ga. 

6 . 

15. Tenn.—Singleton v. Love, 1 
Head 357. 

16. Tenn.—Singleton v. Love, supra. 
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guardian’s unauthorized act,!*^ even by accepting the 
benefits accruing from it.^^ On reaching majority, 
the former ward may elect either to ratify and en¬ 
force the unauthorized acts of his former guardian 
or to disaffirm them.^® The election of either 
course precludes him from afterward following the 

other.20 

As a rule, if the ward elects to ratify an unau¬ 
thorized act of his former guardian, he must do so 
in toto or relinquish all rights under it; he cannot 
elect to satisfy a contract in part and repudiate it 
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in part.2i However, ratification in part and rejec¬ 
tion in part, where both just and feasible, has been 
permitted.22 

Sufficiency of rotificction or disaffirmance. The 
ward on coming of age, in ratifying an unauthor¬ 
ized act of his guardian, may do so expressly^S or 
by implication,^^ provided he has full knowledge of 
all the facts and circumstances surrounding the 
transaction^^ and understands his legal rights^® 
and there has been no fraud^*^ or undue influence.^® 
Thus a ward on arriving at full age, with full 


17. Pa.—In re Good's Bstate, 27 
North.Co. 236. 

1& Ga.—Paulk v. Roberts, 166 S.E. 
66, 42 Ga.App. 79—New York Life 
Ins. CJou V. Gilmore, 149 S.EL 799, 
40 Ga.App. 481, reversed on other 
grounds 167 S.BL 188, 171 Ga. 894, 
and conformed to 169 S.E. 288, 43 
GeuApp. 442. 

Wheza lease of wards’ property by 
gnardlam. was valid although signed 
only In personal capacity by duly ap¬ 
pointed guardian, who was the moth¬ 
er of the wards, her cotenants, and 
where she accounted to the court 
for the proceeds from the land, and 
one of her children, an adult, ex¬ 
pressly assented to the lease, it was 
held that the wards ratified the lease, 
even though they were parties to a 
subseQuent lease of the same prop¬ 
erty to a third person.—^Bessho v. 
General Petroleum Corp., 199 P. 22, 
186 CaL 133. 

19. Ga.—Kytle v. Kytle, 181 S.E. 
81, 82, 180 Ga. 888, citing Corpus 
Juris. 

Ill.—^Pirst Trust Joint Stock Land 
Bank of Chicago v. Cutler. 26 N.E. 
2d 186, 804 IlLApp. 212. 
lad.—^In re Green's Guardianship, 176 
N.E. 268, 92 Ind.App. 314. 

Iowa.—Guardianship of Pharmer v. 
Pharmer, 286 N.W. 478, 211 Iowa 
1286. 

28 C.J. p 1158 note 91. 

Ratification of voidable sales and con¬ 
veyances under order of the court 
see infra § 136. 

Disavowal on becoming of age is 
not reanlred with respect to unau¬ 
thorized Investments.—Guardianship 
of Pharmer v. Pharmer, 286 N.W. 
478, 211 Iowa 1286. 

Suit during minority 
Where an infant’s interest in grow¬ 
ing timber is sold by his alleged 
guardian, and during his minority the 
infant by his guardian brings suit 
against the purchasers to recover 
the value of the timber converted by 
them, such suit is sufficient to show 
his disaffirmance of the sale.—Ayer 
& Lord Tie Co. v. Witherspoon, 100 S. 
W. 269. 80 Ky.L. 1067. 

Corpus Jnris cited in holding that, 
in absence of showing of an act by 


minor in acceptance of guardian's 
conduct, minor was not liable to as¬ 
sessment against bank stock.— 
Schram v. Poole, C.C.A.Cal., Ill F.2d 
726. 727. 

ao. S.C.—^Andrews v. U. S. Fidelity 
& Guaranty Co.. 161 S.E. 746. 
164 S.C. 466. 

28 C.J. p 1169 notes 92. 97 [a]. 

2L Tenn.—Singleton v. Love, 1 
Head 367. 

28 aj. p 1169 note 93. 

22. Rejection as to realty and ap¬ 
proval as to personalty 

The heirs have the right to ap¬ 
prove or reject, wholly or in part, 
the widow's action in charging her¬ 
self as their guardian during minor¬ 
ity with the value of their Interests 
in the property of decedent’s estate 
and holding it in her individual right 
without legal sanction; the heirs, ac¬ 
cordingly, have the right to reject 
her action as guardian in so far as 
the realty is concerned and approve 
of it with respect to the personalty; 
and neither the guardian nor her 
sureties may complain of such elec¬ 
tion.—Bradl^ v. May hew, 263 P. 741, 
146 Wash. 421, affirmed 268 P. 169, 
148 Wash. 704. 

23. Ind.—^National Surety Co. v. 
State, 108 N.E. 106, 181 Ind. 64. 

28 C.J. p 1169 note 97. 

24. Tex.—Merrill v. Bradley, 121 S. 
W. 661, 62 Tex.Clv.App. 627, cer¬ 
tified Questions answered 119 S.W. 
297. 102 Tex. 481. 

28 C.J. p 1169 note 98. 

25. Ind.—In re Green’s Guardian¬ 
ship, 176 N.E. 268, 92 Ind.App. 314. 

Md.—^Trader v. Lowe, 45 Md. 1. 

28 C.J. p 1169 note 99. 

Knowledge dlsUngnlshed from coxu 
strootive notice 

(1) Ratification Implies actual or 
Imputed knowledge, as distinguished 
from constructive notice, of the 
facts; accordingly, where a guardian, 
purporting to act for his ward, takes 
a deed in the ward's behalf which, on 
its face, recites the consideration 
therefor to be the exchange of lands 
belonging to the ward, and places 
the deed on record, and the ward, on 
removal of the disability of minority, 
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sells the land so received In ex¬ 
change, the ward's title thereto be¬ 
ing referable alone to the deed made 
to the guardian, the ward is not 
charged with knowledge of the reci¬ 
tations of such deed and the ward's 
sale does not amount to a ratifica¬ 
tion of the guardian's act.—Thomp¬ 
son V. Crlm, Clv.App., 103 S.W.2d 
866, affirmed 126 S.W.2d 18, 132 Tex. 
686. 

(2) Suit on new security deed, even 
though it results in judgment sought, 
is not a ratification of the cancellar* 
tion of the former deed, where plain¬ 
tiff had no actual notice of the en¬ 
try of such cancellation.—^Kelley v- 
Splvey, 186 S.E. 783. 182 Ga. 607. 
imiawfiil exchange of land 
Where deed of plaintiff's guardian 
conveying land to defendants was 
void for lack of Jurisdiction of pro¬ 
bate court to authorize exchange of 
lands, plaintiff was not precluded 
by doctrine of ratification and es¬ 
toppel to recover her interest in such 
land by the fact that after marriage 
plaintiff, without knowledge of prior 
exchange of lands, sold land received 
in exchange by guardian.—Thompson 
V. Crlm, 126 S.W.2d 18, 132 Tex. 686, 
affirming, Clv.App., 103 S.W.2d 866. 

26. Miss.—Brandau v. Greer, 48 So. 
619, 96 Miss. 100, 21 AnmCas. 1118. 

28 C.J. p 1169 note 1. 

27. Ark.—Dale v. Dale, 203 S.W. 258, 
134 Ark. 61. 

Ind.—^In re Green's Guardianship, 175 
N.E. 258, 92 Ind.App. 314. 

Fa—Springer’s Estate, 4 PaDlst 232, 
16 PaCo. 326. 

2B, Miss.—Brandau v. Greer, 48 So. 

619, 96 Miss. 100, 21 Ann.Cas. 1118. 
Deed at instaaoe of fonner guardian 
and his agent 

A deed whereby an elghteen-year- 
old girl attempted to convey her in¬ 
terest in land which her former 
guardian had Improperly bought with 
the girl’s funds was not a “ratifica¬ 
tion” of former guardian’s acts in 
buying land, where deed was execut¬ 
ed at sole Instance of one who had 
been a guardian for the girl and a 
real estate broker who was appar¬ 
ently such person's agent.—Waldrep 
V. Merkle, D.GOkl., 38 F.Supp. 166. 
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knowledge of the facts, ratifies his guardian’s un¬ 
authorized acts by giving him a receipt in full^® 
or by signing a deed^o or other instrumental con¬ 
firming such acts. Likewise a ward on arriving at 
full age ratifies his guardian’s unauthorized acts by 
receiving and appropriating the proceeds and ben¬ 
efits thereof with full knowledge of the facts,82_ 
by bringing suites against the guardian^^ to obtain 
the fruits of the unauthorized transaction, or by 
long acquiescence therein.^B After the ward be¬ 
comes of age, however, confirmation of his former 
guardian’s acts cannot be implied merely from the 
ward’s failure to cite his guardian to account,36 or 


from the ward’s failure to restore that which has 
been dissipated and is no longer in his possession 
and a void sale of an infant’s property by his guard¬ 
ian may be avoided by the infant on becoming of 
age without reimbursing the purchaser for the 
amount received by the ^ardian.^s The ward’s 
failure to retrieve realty, conveyed by the ward 
during minority, is not a ratification - of the guard¬ 
ian’s illegal investment in such realty,®® The en¬ 
forcement by the ward of the security for an un¬ 
authorized loan of his funds is not necessarily a 
ratification of the loan.^® Finally, although under 
other circumstances a certain act by a former ward 


29. Ark.—^Dunbar v. Cook* 147 S.W. 
2d 337, 201 Ark. 1185. 

28 C.J. p 1160 note 5 [h]. 

Savestment In real property 

A ward ratifies bis eruardian's ac¬ 
tion in Investiner bis money in real 
property by grivinsr receipts to tbe 
guardian, after be becomes of age, 
for tbe amount apparently due him 
without any money In fact being paid 
to him.—^Hoverstook v. Hogers, 163 
S.W. 924, 177 Mo.App. 446. 

Payments reoelvea during infancy 
Where a ward,, after attaining his 
majority, gives a' receipt in full, he 
ratifies payments made to him by 
bis guardian during infancy.—^Dale 

V. Dale, 203 S.W. 258, 134 Ark. 61. 

30. Tex.—^Abbott v. Gulf Production 
Co., Clv.App., 100 S.W.2d 722, error 
dismissed. 

28 C.J. P 1169 note 5 [1]. 

3>eed void as oonvayanoe may nev¬ 
ertheless constitute an election to 
abide by a contract made for the 
ward by tbe guardian.—^Abbott v. 
Gulf Production Co., Tex.01v.App., 
100 S.W.2d 722, error dismissed. 

31. Ratifioation of lease 

Where a minor, on becoming of 
age, signs a paper confirming a 
lease entered into by his gruardlan, 
which it is claimed was unauthorized, 
tbe effect la tbe same as though tbe 
lease bad been written out at length 
in- the paper which the minor signs.— 
McCoy V. Mud Lick Coal Co., 277 S. 

W. 236, 211 Ky. 209. 

32. Okl.—^Harjo v. Johnston, 104 P. 
2d 985, 187 Okl. 661—Carlisle v. 
National Oil & Development Co., 
234 P. 629, 108 Okl. 18—Southwest¬ 
ern Surety Ins. Co. v. Holt, 213 P. 
80. 82, 88 OkL 281, citing Corpus 

OtlZlBL 

28 C.J. p 1169 note 6. 

Aooeptance of stock by minor, on 
reaching majority, confirmed unau¬ 
thorized investment by guardian.— 
Anderson v. Middle States Utilities 
Co., 98 S.W.2d 163, 231 Mo.App. 129. 
Release of mortgrage 

Although release of a mortgage 
was unauthorized by the court, where 
the wards, after, becoming of age and 


employing an attorney, received and 
retained the benefit of the transac¬ 
tion, with full knowledge of any ir¬ 
regularity and of their rights in 
the premises, they will be presumed 
to have ratified the acts of their 
guardian.—^Metropolitan Life Ins. Co. 
V. Cull. 3 N.W.2d 646, 141 Neb. 390. 
Retention of^ property 

A ward, after becoming of age, 
may not equitably accept benefits of 
an unauthorized contract of guard¬ 
ian by retaining specific property ob¬ 
tained thereunder and deny to seller 
right to collect his money out of the 
specific property, and, in equity, 
guardian cannot refuse to pay for 
specific property so bought and re¬ 
tain for ward's benefit funds obtained 
from sale of property.—Rountree v. 
Simmons, 198 S.D. 787, 62 Ga.App. 
678. 

Corpus Juris Mted In bolding that 
where beneficiary of testamentary 
trust is of legal age, and has compe¬ 
tent attorneys, and accepts, with 
knowledge of the facts, shares in a 
corporation organized by the trustees 
to hold separate pieces of realty as 
a unit, the beneficiary is estopped to 
claim that the organization of the 
corporation was invalid.—Rohne v. 
Horton, 40 P.2d 134, 138, 180 Wash. 
428. 

33. Joining in. action, to enforce 
agreement is a ratification of guard¬ 
ian’s authority to enter into it.— 
Paton v. Paton, 103 P.2d 826. 162 
Kan. 351. 

C on tinued proseoution of suit com¬ 
menced by guardian on unauthorized 
contract is a ratification of his ac¬ 
tion in making It—Downey v. Union 
Trust Co. of Springfield, Mass., 46 N. 
D.2d 373. 

34, Miss.—^Toung v. Walker, 12 So. 

546, 901, 70 Miss. 813. 

28 C.J. p 1160 note 6. 

Seeking account of transaction as 
oash Is a confirmation of guardian's 
deed of property.—^Andrews Vi. U. S. 
Pidellty & Guaranty Co., 161 S.E. 
746, 154 S.C. 466. 

Corpus Juris cited In holding that 
a ward cannot keep the fruits of 
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an unauthorized transaction on the 
part of a guardian and, at the same 
time, make demand on the guardian 
for the money used in acquiring such 
benefit—^Ames v. Herrington, Tex. 
Civ.App.. 139 S.W.2d 183, 194. 

35. Ark.—Davie v. Davie, 18 S.W. 
986. 

28 C.J. p 1160 note 7. 

Silence and inaction beyond period of 
prescription 

(1) In all cases of executed con¬ 
tracts susceptible of tacit ratifica¬ 
tion, a presumption of ratification 
juris et de Jure results from silence 
and inaction during the time fixed 
for prescription.—^Vaughan v. Chris¬ 
tine, 3 La. Ann. 328. 

(2) With respect to an unauthor¬ 
ized transaction between guardian 
and ward as, for example, the pur¬ 
chase of the ward’s property after 
majority but before a final account¬ 
ing, where the vendors have re¬ 
mained silent and inactive beyond the 
period of prescription for an action 
of nullity or rescission, the pre¬ 
sumption of ratification in such a 
case is juris et de Jure.—Barnes v. 
Barnes, 99 So. 719, 155 La. 981. 

36. Pa.—In re Glese’s Estate, 180 
A 711, 119 Fa.Super. 232. 

xmwarrantable negllgenos 
Conditions about which ward coma- 
plains must not be result of his own 
unwarrantable negligence in not tak¬ 
ing timely action to protect his own 
estate.—In re Glese's Estate, supra. 

37. Ga.—New York Life Ins. Co. v. 
Gilmore, 149 S.B. 799, 40 Ga.App. 
481, reversed on other grounds 167 
S.E. 188, 171 Ga. 894, and con¬ 
formed to 159 S.E. 288. 43 Ga.App. 
442. 

38. Ill.—^Mantemach v. Studt, 88 N. 
E. 1000, 240 Ill. 464, 180 Am.S.R. 
282. 

39. Ga.—^New York Life Ins. Co. v. 
Gilmore, 149 S.E. 799, 40 Ga.App. 
431, reversed on other grounds 157 
S.E. 188, 171 Ga. 894, and con¬ 
formed to 169 S.E. 288, 43 Ga./.pp. 
442. 

40. Ala.—^Lee v. Lee, 67 Ala. 406. 
28 aj. p 1159 note 6. 
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might well be construed to be a disaffirmance of 
his guardian’s acts, the ward’s act may properly be 
held no disaffirmance in view of all the circum- 
-stances.^^ 

Impossibility of performance. Where a guardian 
contracts to convey his ward’s lands on or before a 
certain date, a signature to the contract by the ward 
after that date cannot operate as a ratification of 
the guardian’s agreement, since the time within 
which the guardian has promised to sell is past.^2 

Under statute requiring the ppwer to draw or in- 
-dorse promissory notes to be express and special, 
even if a ward ratifies an unauthorized act of his 
guardian in appointing another to manage the 
ward’s property, in the absence of any express au¬ 
thorization by the ward to sign notes, the ward can¬ 
not be bound by a promissory note executed by the 
guardian’s agent, regardless of whether or not the 
ward ratified the power of attorney.^3 

^ 97. Estoppel 

The doctrine of estoppel Is Important In the relation 
of guardian and ward, protecting each against the other. 

The doctrine of estoppel plays an important part 
in the relationship of guardian and ward, serving 
to protect each of them against the other.^^ 

§ 98. -Of Guardian 

A guardian Is estopped from Impeaching the rights 
/of his ward, as by contesting the ward's right to prop¬ 
erty received as guardian. He may also be estopped by 
•other acts and admissions, as guardian. 

The guardian is estopped from impeaching rights 
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accruing to his ward at the instance of the guard¬ 
ian under the guardianship proceedings;^® he can¬ 
not contest the title of his ward to property re¬ 
ceived by him as guardian,^® or deny that property 
of the ward which came into his hands as guardian 
before final settlement was received by him as 
such and he is estopped from recognizing the ti¬ 
tle of a third person, no matter how complete that 
title may be, to property awarded to his ward by 
a decree obtained at his own instance.^® The 
guardian is also estopped by his admissions and acts 
in the guardianship proceedings.^^ Thus he will be 
estopped from contesting the validity of previous 
settlements and the amounts charged against him.®® 

The guardian will be estopped from collecting an 
account as guardian which he has permitted to be 
paid to the ward,®l from denying the legality of 
a conveyance made by him,®2 or of an order of 
court secured by him,®® and he is bound by his fail¬ 
ure to appeal.®^ He is estopped to question, in an 
action on notes taken at a probate sale of the mi¬ 
nor’s property the judge’s authority to take such 
notes.®® A coexecutor, who is also the guardian of 
the infant heirs, and who has consented to improper 
expenditures by the executor, although estopped as 
executor from objecting to the allowance of such 
expense, may do so as guardian.®® 

If a guardian takes a note payable to him indi¬ 
vidually, without a designation of his official char¬ 
acter, he will not be permitted to show, on the fail¬ 
ure of the maker of the note, that it was taken for 
the funds of his ward.®*^ Where, however, one 
gives a receipt as guardian by mistake, he is not 


>41. Attempted location of land cea% 
tiflcate 1)7 ward 

Where contract was entered Into 
between gruardian of minor heir of 
•owner of land certificate and locator 
of land certificate in which It was 
stipulated locator should have part 
•of land located, subsequent attempt- 
•ed location by heir was not repudia¬ 
tion of contract between guardian 
and locator as matter of law, but 
was only evidentiary, and heir's sub¬ 
sequent deed to locator, although In¬ 
valid recogrnlzed his claim, as regards 
validity of title of subsequent gran¬ 
tees claiming under locator.—^Abbott 
v. Gulf Production Co., Te3LClv.App., 
100 S.W.2d 722, error dismissed. 

42. N.C.—Le Roy v. Jacobosky, 48 S. 
E. 796, 136 N.C. 443, 67 L.R.A. 977. 

43. La.—Bordelon v. Capers, App., 
189 So. 615. 

■44, Kan.—^Zavesky v. Maryland Cas¬ 
ualty Co., 16 P.2d 504, 606, 136 Kan. 
478, quoting Corpus Jtirls. 

‘46. Tez.—^Blackman v. Blackman, 


Clv.App., 128 S.W.2d 433, error dis¬ 
missed, judgment correct. 

Corpus Juris cited collaterally as 
to estoppel to deny appointment.— 
In re Di Carlo's Estate, 44 P.2d 562, 
564, 3 Cal.2d 225, 99 A.L.R. 990. 
Estoppel to deny guardianship see 
supra 9 5. 

48. Kan.—^Zavesky v. Maryland Cas¬ 
ualty Co., 16 P.2d 504, 606, 136 Kan. 
478, quoting Corpus Juris. 

28 C.J. p 1160 note 15. 

47. U.S.—Bruce v. Globe Indemnity 
Co., D.C.Okl., 9 P.Supp. 761, re¬ 
versed on other grounds, C.C.A., 
Globe Indemnity Co. v. Bruce, 81 
F.2d 143, certiorari denied Bruce v. 
Globe Indemnity Co., 66 S.Ct. 591, 
two cases, 297 U.S. 713, 80 L.Ed. 
1001. 

Kan.—^Zavesky v. Maryland Casualty 
Co., 16 P.2d 504, 606, 136 Kan. 478, 
quoting Corpus Juris. 

Mo.—^Bombeck v. Bombeck, 18 Mo. 
App. 26. 

28 C.J. p 1128 note 10 [aj. 
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4a La.—^Ingram v. Helntz, 36 So. 
507, 112 La. 496. 

4a. Tex.—^Blackman v, Blackman, 
Clv.App., 128 S.W.2d 433, error dis¬ 
missed, judgment correct 

50. Kan.—^Zavesky v. Maryland Cas¬ 
ualty Co.. 16 P.2d 604, 606, 136 Kan. 
478, quoting Corpus Juris. 

28 C.J. p 1160 note 18. 

61. Ind.—^Boulton v. Black, 68 Ind. 
269. 

52. Me.—Tracy v. Roberts, 34 A. 68, 
88 Me. 310, 51 Am.S.R. 394. 

5a Ohio.—Matter of Cloud, Ohio 
Prob. 177. 

54i Mich.—^Landon v. Comet 28 N. 
W. 788, 62 Mich. 80. 

65. La.—Grayson v. Mayo, 2 La.Ann. 
927. 

5a N.T.—^Larrour v. Larrour, 2 
Redf.Surr. 69. 

67. N.H.—Knowlton v. Bradley, 17 
N.H. 458, 4,8 Am.D. ,609.. 
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estopped to claim the money received as his owii.®^ 
Where a guardian gives a receipt for money which 
he never received, in furtherance of a fraudulent 
scheme against his ward, he is estopped to deny 
that he received the money.®® 

A guardian is not estopped by representations of 
one who falsely claimed to be the guardian before 
him.®® 

§ 99. -Of Ward 

a. By act or omission of his guardian 

b. By his own act or omission 

a. By Act or Omission of His Guardian 

A guardian cannot generally create an eatoppei 
against the ward by his own acts or omisaions; but the 
ward may be estopped to take advantage of an act, or to 
deny a statement, of the guardian where to do so would 
be unjust to others. 

A guardian cannot, as a rule, create an estoppel 
against the ward by his own acts or omissions.®^ 
Infant wards cannot generally be estopped by the 
unauthorized or illegal acts of a properly constitut¬ 
ed guardian;®® and, where one assumes to act as 
guardian without authority, his acts or representa¬ 
tion cannot bind the ward.®® A guardian by his 
conduct,®^ default,®® or silence®® cannot bar the 
ward of his rights; a ward is not estopped to assert 
any rights to property by reason of any negligence 
on the part of his guardian ;®^ nor is the ward es¬ 
topped to resist any unlawful sale, mortgage, or oth¬ 
er transaction which he has not expressly or impli¬ 


edly ratified;®® and he is not estopped to contest 
any record entries caused to be made by the guard¬ 
ian in his own favor.®® A guardian of a minor 
cannot, by commencing an action in behalf of his 
ward, and entering into a settlement of such liti¬ 
gation, and then confessing judgment against his 
ward, create an estoppel against the minor there¬ 
after asserting the invalidity of such judgment.^® 
The acceptance by a guardian of the benefit of a 
judgment rendered in a suit against his ward affect¬ 
ing his real estate, the action and judgment being 
against the ward and the guardian not being a 
party, does not estop the ward from prosecuting an 
appeal from the judgment'll Where, however, a 
guardian, dealing with a trustee, has knowledge of 
a misapplication of trust funds, his ward is also 
chargeable with notice and can claim no benefit un¬ 
der the transaction, nor enforce it against the bene¬ 
ficiaries of the trust ;'^® and where, as a result of a 
judicial proceeding instituted by the guardian, the 
ward has received certain benefits, he will be es¬ 
topped from attacking the statements of the guard¬ 
ian in such proceeding, particularly where it is im¬ 
possible to restore the status quo between the par¬ 
ties; for no one, including an infant, ought to en¬ 
rich himself unjustly.*^® 

b. By His Own Act or Omission 

The doctrine of estoppel cannot be applied to the 
ward’s own conduct during minority; but, on attaining 
majority, the former ward may be subject to an estoppel 
by accepting the benefit of his former guardian’s un¬ 
authorized act. 


58: Pa.—Spangler’s Appeal, 24 Pa. 
424. 

59. U.S.—^Newberry v. Wilkinson, 
Wash., 199 P. 673, 118 C-QA 111. 

60. N.T.—Sherman v. Wright, 49 N. 
T. 227. 

61. Mo.—^Hagan v. Lantry. 89 S.W. 
2d 622, 530, 338 Mo. 161, quoting 
Cozpiui JudBL 

Neb,—^In re Davenport’s Estate, 2 
N.W.2d 17. 22, 140 Neb. 769, quot¬ 
ing Corpus Juris. 

N.J.—Brown v. Fidelity Union Trust 
Co., 19 A2d 681. 129 N.J.Eq. 379. 
28 C.J. p 1126 note 80. 

Aeceipt of wards’ share of purohase 
moxLsy 

Where the property of decedent 
was bid In by one of the distribu¬ 
tees under the will In accordance 
with an agreement to apportion pro¬ 
ceeds and the purchaser held as an 
implied trustee for the benefit of 
certain minors, such minors were 
not estopped to enforce the trust 
by receipt by their guardian of their 
share of the purchase money, where 
the guardian offered to restore it to 
the purchaser.—Bailey v. Xiayfleld, 
122 S.E. 193, 157 Ga. 546. 


66. Neb.—Carl v. Wentz, 219 N.W. 

390, 891, 116 Neb. 880. quoting Coa%- 
pus Juris. 

28 C.J. p 1161 note 40. 

Estoppel by agreement for partition 
see supra § 83. 

63: Minn.—^Burrell v. Chlcagro, M. & 
St. P. R. Go., 46 N.W. 849, 43 Minn. 
363. 

N.T.—Sherman v. Wright, 49 N.T. 
227. 

64. Arlz.—^Ilammons v. National 
Surety Co.. 287 P. 292, 36 Arlz. 
459. 

65. Kan.—^Levant State Bank v. 
Shults. 47 P.2d 80. 142 Kan. 318. 

66. Kan.—^Levant State Bank v. 
Shults, supra 

67- U.S.—Western Union TeL Co. v. 
Davenport, Ohio, 97 U.S. 369. 24 L. 
Ed. 1047. 

Mo.—^Hagan v. Lantry, 89 S.W.2d 522, 
338 Mo. 161. 

Neb.—Carl v. Wentz. 219 N.W. 390, 

391, 116 Neb. 880, quoting Corpus 
JUEla 

68. Ala—Hobbs v. Nashville, C. & 
St. L. R. Co.. 26 So. 139, 122 Ala 
602, 82 Am.S.R. 103. 

28 C.J. p 1161 note 43. 
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Bights In homestead 

An infant’s guardian, by giving a 
receipt for money not received by 
him, but purporting to have been re¬ 
ceived In satisfaction of the ward’s 
share of a surplus over the appraised 
value of the infant’s ancestor’s 
homestead, does not estop the ward 
from asserting his estate In the 
homestead.—Draper v. Clayton, 127 
N.W. 369, 87 Neb. 443, 29 D.R.A..N. 
S., 153. 

69. Ky.—Johnson v. Cantrlll, 17 S. 
W. 206, 92 Ky. 69, 13 Ky.L. 497. 

S.C.—^Long V. Cason, 25 S.C.Eq. 60. 

70. Okl.—^Harjo v. Johnston, 104 P. 
2d 986, 187 Okl. 661—Lowery v. 
Richards, 248 P. 622, 120 Okl. 261. 

71. Ind.—Scott V. Dllley, 101 N.E. 
313, 63 Ind.App. 100. 

72. Ala—MUlhous v. Dunham, 78 
Ala 48. 

73. La—Jackson v. United Gas Pub¬ 
lic Service Co., 198 So. 633, 196 
La 1, certiorari denied 61 S.Ct 
63, 311 U.S. 686, 85 L.Ed. 443— 
Wallace v. Cassiere, 188 So. 707, 
192 La 581. 
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The doctrine of estoppel cannot be applied to the 
ward’s own conduct during minority.*^^ Thus the 
ward, although he requests it, cannot legalize a 
breach of trust by the guardian or bind himself or 
his estate during minority by adopting it;75 repre¬ 
sentations by a ward, while still an infant, to his 
guardian are ineffective to bind the former and 
his presence at an unauthorized sale or transaction 
in regard to his own property will not estop the 
ward from recovering it.'^'^ The acceptance of 
maintenance and education from his mother who is 
also his guardian does not estop an infant to deny 
the validity of her void sale of his property.*^® 

The ward may be estopped by his acts or con¬ 
duct after he has attained his majority.*^® How¬ 
ever, in order to create an estoppel against a ward 
who, on arriving at full age, accepts the benefits of 
his guardian’s unauthorized acts, the ward, in ac¬ 
cordance with the essential elements of equitable es¬ 
toppel, as discussed in Estoppel §§ 67-77, must act 
with knowledge of the facts and of his rights,®® 
and the party claiming the estoppel must have been 
without knowledge of the facts and have relied on 
the ward’s conduct to his own injury.®^ To estop 
the ward by his conduct in allowing the guardian to 
continue to act as such after his majority the party 
•claiming the estoppel must have been without knowl¬ 
edge of the truth.®® Mere acquiescence in an un¬ 
authorized transfer of a chose in action by the 
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guardian does not estop the ward from asserting his 
right thereto where nothing has been done to de¬ 
prive the transferee of his proper remedy.®® Con¬ 
tingent remaindermen are not estopped by their 
guardian’s deed because they did not move to set 
aside the guardian’s sale within a reasonable time 
after they attained their majority, the life tenant 
or holder of the precedent estate being still in life.®^ 

Where a ward, on attaining majority, accepts the 
advantages of unlawful usurpation of authority on 
the part of his guardian, he is estopped from seek¬ 
ing to resist the effects of the whole transaction;®® 
he cannot admit the guardian’s authority for one 
purpose and deny it for another.®® So, although a 
ward may repudiate a contract of his guardian in 
respect of the lands of his estate, he is nevertheless 
estopped, after repudiation, to assert any right to re¬ 
lief or any interest in the contract itself.®*^ Where 
a purchaser, however, retains part of the price, by 
permission of the court on a confirmation of the 
sale, to satisfy a claim against the ward’s estate, 
the ward, by receiving from the guardian the 
amount actually paid on the purchase, is not es¬ 
topped from objecting to the court’s order allowing 
the claim.®® 

An unproductive suit on a guardian’s bond will 
not operate as an estoppel on the wards from the 
recovery of property, or its value, from a third per- 


-741 Mich.—^Reynolds v. Garber-Bulck 
Co., 149 N.W. 985, 183 Mich. 167, 
LI.R.A.1915C 362. 

Pa.—In re Ctood’s Estate, 27 North. 
Co. 236. 

28 C.J. p 1169 notes 5 [c] (2), (4). 

Pallnre to demur to guardian’s 
.olalm for board and maintenance 
furnished ward before sruardlan’s ap¬ 
pointment did not preclude Infant 
•on becoming twenty-one from ob¬ 
jecting to guardian's account where¬ 
in he took credit for amounts 
charged for such board and mainte- 
jiance.—^In re Walker, 17 N.Y.S.2d 
918, affirmed In re Buckhout (At¬ 
well), 22 N.Y.S.2d 420, 260 App.Dlv. 
836. 

•75- Mich.—Reynolds v. Garber-Bulck 
Co., 149 N.W. 986, 183 Mich. 167, 
Li.R.A.1916C 362. 

76. Tex.—Jones v. Parker, 3 S.W. 
222, 67 Tex. 76. 

.28 C.J. p 1161 note 33. 

77. N.H.—^Burnham v. Porter, 24 N. 
H. 570. 

"78. Ill.—^Mantemach v. Studt, 88 N. 
B. lOQO, 240 IlL 464, 130 Am.S.R. 
282. 

'79. (Tonveyanoe to guardian 

Where a ward's deed to the guard¬ 
ian was not void, and was not ques- 
.tloned by the ward for about fifty 


years, the ward will then be estopped 
to question It.—Johnson v. Harris, 
269 S.W. 36, 202 Ky. 193. 

8a Knowledge dlstlngmlshed ftom 
oonstnutlve notice 

Where a guardian, purporting to 
act for his ward, takes a deed In 
the ward’s behalf which, on Its face, 
recites the consideration therefor to 
be the exchange of lands belonging 
to the ward, and places the deed on 
record, and the ward, on removal of 
the disability of minority, sells the 
land so received in exchange, the 
ward’s title thereto being referable 
only to the deed made to the guard¬ 
ian, the ward is not estopped by such 
deed to deny the validity of the ex¬ 
change or to claim that at the time 
of the exchange he did not know 
the facts or his rights or that he did 
not intend by his sale to ratify the 
transaction.—Thompson v. Crim, Civ. 
App., 103 S.W.2d 866, affirmed 126 S. 
W.2d 18, 132 Tex. 586. 

On guardian’s fidlnrs to disclose 
true value of investment for ward 
and exact status of his account, the 
ward's approval of guardian's final 
accoimt would not estop ward from 
a recovery in an action against the 
guardian and his surety.—^Dorsey v. 
Murphy, 194 So. 603, 188 Miss. 291. 
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81. Okl.—^Harjo v. Johnston, 104 P. 
2d 986, 187 Okl. 661—Southwestern 
Surety Ins. Co. v. Holt, 213 P. 80, 
88 Okl. 281. 

88. Where debtor has sofilolent in.' 
formation to be on gruard, he cannot 
rely on a “tacit mandate'' to a guard¬ 
ian to continue the collection of rent¬ 
als belonging to his former wards; 
nor can the debtor rely on a statu¬ 
tory provision that payments may le¬ 
gally be made to some one empow¬ 
ered by the creditor to receive them. 
—Parker v. Ohio Oil Co., 186 So. 604, 
191 La. 896. 

83. N.Y.—^Foley v. Mutual L. Ins. 
Co., 34 N.H. 211, 138 N.Y. 333, 34 
Am.S.R. 456. 20 L.R.A 620. 

84. Oa—^Harris v. McDonald, 108 S. 
H. 448, 152 Ga 18. 

85. Iowa—Drake v. Wise, 86 Iowa 
476. 

La.—^Ellender v. Hllender, 64 So. 977, 
136 La 46. 

8& N.Y.—WuestholE v. Germania L. 
Ins. Co., 62 N.Y.Super. 208. 

87. Ky.—^Floyd v. Johnson, 2 Litt 
109, 13 Am.D. 266. 

Mich.—^Rowley v. Towsley, 19 N.W. 
20, 63 Mich. 329. 

8& Wls.—^Israel v. Sllsbee, 16 N.W. 
144, 67 Wls. 222. 
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son who appropriated it after knowledge that it be¬ 
longed to the wards.*® Where a guardian wrong¬ 
fully mortgaged the property of his ward, and ap¬ 
propriated the proceeds, the fact that the ward 
brought suit to recover the money against the sure¬ 
ties on the guardian's bond does not estop him from 
asking the cancellation of the mortgage.®® 

Under statute permitting competent adult to have 
his property placed in guardianship on his own ap¬ 
plication, a ward will be estopped to deny that the 
guardian was authorized to purchase property where 
it was acquired with the knowledge of the ward and 
where he lived on the premises for a number of 
years without objecting to the investment.® 1 

§ 100. Preferred Claim, Lien, or Privilege, or 
Mortgage of Ward on Property of 
Guardian 

In the absence of statute the ward generally has no 
lien or privilege on the estate of his guardian. Under 
certain statutes, however, he may have a preferred claim 
or a lien. 

As a rule, in the absence of statute, the ward has 
no lien or privilege on the estate of the guardian.®* 
If so provided by statute, however, a ward has a 
preferred claim for amounts due him against the 
estate of the guardian after his death;®® and, under 
other statutory provisions, the ward has a lien on 
the guardian’s estate for the amount ascertained to 
be due on a settlement by the guardian.®^ In ac¬ 
cordance with the general rule that, where the trus¬ 


tee has made a separate wrongful investment with 
trust funds, the cestui que trust has an election ei¬ 
ther to claim the res as trust property or to as¬ 
sert a lien or charge on the res to secure repay¬ 
ment of the fund diverted, as discussed in the C.J.S. 
title Trusts § 439, also 65 C.J. p 981 note 42, where 
a guardian does not elect to take the property in 
which the prior guardian has made an unlawful in¬ 
vestment of the ward's funds, but disaffirms such in¬ 
vestment, equity may accord further relief by way 
of an equitable lien on such property to secure the 
repayment of the amount involved.®^ 

A guardian may secure his ward's claims by 
mortgage on his individual property.®® 

Legal mortgage under Louisiana law. In Louisi¬ 
ana, under the civil code, on due recording of a 
tutor’s bond, or of the certificate of the clerk of the 
district court of the amount of the minor's property 
according to the inventory on file in his office, a 
mortgage arises by operation of law in favor of the 
minor for the amount therein stated on all the im¬ 
movable property of the tutor.®*^ Likewise an affi¬ 
davit by the tutor, as his ward’s agent,®* or, as such 
agent, an affidavit by a member of the ward’s fam¬ 
ily, for example, his uncle,®® stating with necessary 
facts the tutor’s indebtedness, is a valid registry of 
the ward’s tacit mortgage, as effectual as though 
an extract from the inventory had been registered. 
A minor may have a tacit mortgage not only against 
a testamentary tutor,l a foreign tutor,* or a for¬ 
eigner residing in the state,* but the mortgage op- 


89- Ga.—^Branch v. DuBose, 55 Ga. 

21 . 

sa Okl.—Cushing v. Choate. 186 P. 
481, 77 Okl. 90. 

91. ■ Iowa.—In re Melnders* Guard¬ 
ianship, 268 N.W. 637, 222 Iowa 

- 236. 

92. Qa.—Vason v. Bell, 53 Ga, 416. 
28 C.J. p 1162 note 49. 

93. U.S.—Black v. Scott. C.C.V€L, 3 
P.Cas.No.1,464, 2 Brock. 826. 

, 28 C.J. p 1162 note 46. 

94. Pa.—^Royer v. Myers, 16 Pa. 87. 
28 C.J. p 1162 note 47. 

95. OJilo.—In re Guardianship of 
Lodge, 32 Ohio N.P.,N.S., 40. 

XxL distrlhutlon of partnership as¬ 
sets, where the ward's money was 
Invested by the guardian In the 
realty of a partnership of which 
he was a member, the implied lien 
of the ward In eguity as a fiduciary 
is superior to the claims of the part¬ 
nership creditors In such property; 
but the rights of the partnership 
creditors in the partnership assets 
are superior to the claim of the ward 
against the estate of the guardian 


for the rent of other property.— 
Ellis V. Johnson, 4 Ky.L. 191, 12 Ky. 
Op. 163. 

96. Ky.—Spalding v. Hager, 7 Ky.L. 

164, 13 Ky.Op. 441. 

28 C.J. p 1162 note 60. 

97- La.—Schneider v. Bums, 13 So. 

176, 46 La.Ann. 875. 

28 C.J. p 1162 note 63. 

purpose of Inventory is to fix the 
amount of the minor’s legal mort¬ 
gage.—Cook V. Myrick, 168 So. 493, 
185 La. 59. 

Total amount of Inventory 
Under statute requiring Inventory 
of minor's property on tutor’s ap¬ 
pointment, total amount thereof Is 
gross value of estate, since debts are 
not deducted, as Is done where there 
is liquidation of affairs between mi¬ 
nor and tutor, which proceeding is 
Indispensable in giving special in lieu 
of general mortgage.—Cook v. My- 
rlck, supra, 

If low appraisal has been placed 
on minor’s effects, tutor or undertu¬ 
tor or any relation of minor may. In 
proper proceeding, call matter to at¬ 
tention of Judge, who may order re¬ 
appraisal if necessary, after which 
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abstract of supplemental inventory 
may be recorded, thereby increasing 
amount of minor's legal mortgage.— 
Cook v. Myflck, supra. 

If security is Inadequate because 
of increase in value of minor's as¬ 
sets or because of additional as¬ 
sets Intrusted to tutor, tutor or un¬ 
dertutor or any relation of minor 
may have amount of minor’s mort¬ 
gage increased.—Cook v. Myrick, su¬ 
pra. 

98. La.—^Broussard v. Segura, 35 
La.Ann. 912, questioning Hickman 
V. Thompson, 28 La.Ann. 266. 

99. La.—^New England Mortgage Se¬ 
curity Co. V. Metcalfe, 21 So. 549, 
49 La.Ann. 847. 

1. La.—^Bernard v. Vlgnaud, 10 
Mart 482, 1 Mart.N.S., 1. 

28 C.J. p 1163 note 66 [b]. 

8- La.—Leverich v. Adams, 16 La. 
Ann. 310. 

28 C.J. p 1162 note 68 [f]. 

3. La.—Guillemln’s Succession, 2 
La-Ann. 634. 

28 aj. p 1163 note 65 [a]. 
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crates also against those who intermeddle in the 
minor*s estate.’* 

The law does not favor tacit mortgages even for 
the protection of a minor.® Where the code ex¬ 
pressly provides that the recordation of the abstract 
of inventory shall create a legal mortgage in favor 
of the minor for the amount therein stated on all 
the immovable property of the tutor, although un¬ 
der other provisions the legal mortgage of the mi¬ 
nor secures the amount shown to be due on the final 
liquidation over and above the amount stated in 
the abstract of inventory, this is true only with ref¬ 
erence to the claim of the minor against the tutor; 
the rights of third persons dealing on the faith of 
the public records are governed by the amount of 
the minor’s recorded mortgage.® As against a pur¬ 
chaser for value without notice, the minor’s mort¬ 
gage does not begin to operate against the real 
property of a natural tutor or tutrix imtil the ab¬ 
stract of inventory of the minor’s property is filed 
in the mortgage records of the parish in which the 
property is situated.^ The recording of a sworn 
statement by the heir is not sufficient to give him a 
legal mortgage on real estate which has been sold 
by the tutor to a third person, prior to the record¬ 
ing of his claimand the mortgage which the mi¬ 
nor has against those who intermeddle in his es¬ 
tate is lost by failure to record a sworn statement 
in the mortgage office.® 

The minor’s mortgage operates from the day of 
the tutor’s appointment until the settlement.and liq¬ 
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uidation of his final account;^® and it secures an 
accounting for all property of the minor^i received 
by the tutor in his representative capacity.^2 x^e 
mortgage attaches to property which the tutor has, 
or to which he acquires title, in the course of the 
administration of the estate,and, except in cer¬ 
tain instances,^* it is not defeated by a transfer of 
the property by the tutor.i® The mortgage is su¬ 
perior to privileges and mortgages subsequently im¬ 
posed on the tutor’s property,i® except a judicial 
mortgage acquired by a third person on the faith 
of a decree of a competent court commuting the mi¬ 
nor’s general mortgage^^ or a mortgage which the 
minor himself, after emancipation, has effected 
jointly with his tutor and the rights of the mi¬ 
nor under his mortgage are transferable on reach¬ 
ing majority.^® The general mortgage of a minor 
for an imliquidated amount constitutes no legal im¬ 
pediment to the seizure and sale of the property 
affected, at the instance of a judgment creditor of 
the owner.®® 

The gratuitous renunciation of his mortgage by 
a minor, assisted by his curator, is absolutely null 
and a tutor seeking a discharge from his debts can¬ 
not subject the minor to the insolvency laws so as 
to cancel the mortgage;®® and the syndics of an in¬ 
solvent tutor cannot release the minor’s mortgage 
on property sold by the tutor prior to his failure.®® 
The mortgage, however, may be divested under a 
special statute,®* and in a proper case by the 
court;®® but the fact that a judgment homologating 


4b La.—New Orleans Ins. Go. v. Tlo, 
16 La.Ann. 174. 

28 C.J. p 1163 note 66. 

5. La.—Cook Y. Myrick, 168 So. 493, 
186 La. 59. 

6b La.—Cook v. Myrlck, suprsu 

7. La.—Chadick v. Henderson, 1 La. 
App. 82. 

28 C.J. p 1162 note 68 [b] (2). 

8. La.—Boudreau v. Boudreau, 23 
La.Ann. 57. 

9. La.—^Daugrberty y. Canal Bank & 
Trust Co., 168 So. 866, 180 La. 
1003, reversing- In part and affirm¬ 
ing in part, App., 164 So. 681. 

La.—Schneider v. Bums, 18 So. 
175, 45 La.Ann. 876. 

28 C.J. p 1168 note 67. 

11. La.—^Trlehe's Succession, 84 La. 
Ann. 1148. 

28 C.J. p 1163 note 68. 

12. La.—Woolfolk V. Woolfolk, 20 
La.Ann. 518. 

28 C.J. p 1168 note 58 [b]. 

13. La.—Cook V. Myrlck, 168 So. 498, 
186 Iia. 59. 

28 C.J. p 1163 notes 60-62. 

39 C.J.S.—12 


Extent of mortgrage 
Minor’s legal mortgage, resulting! 
from recording of abstract of Inven¬ 
tory, operates against tutor's entire 
property, even if such property 
greatly exceeds that of minor, even 
though mortgage so operates only to 
extent of amount recorded.—Cook v. 
Myrlck, supra. 

Administratrix as tutrix 

A hypothecary action by dative 
tutor of minors to have land declared 
subject to minors' legal mortgage so 
that It could be sold to satisfy mi¬ 
nors’ Judgment against their moth¬ 
er, as former natural tutrix, was pre¬ 
mature, where mother, who had qual¬ 
ified as administratrix of succession, 
had not died an account as adminis¬ 
tratrix or delivered assets of estate 
to herself as tutrix.—Cox v. First 
Nat. Bank in Arcadia, 197 So. 616, 
196 La. 963. 

14. Lcl—^P lke V. Monget, 4 La.Axm. 
227. 

28 CJ. p 1163 note 63 [b]. 

15. La.—^Dodds v. Lanaux* 12 So. 
846, 46 La.Ann. 287. 

28 C.J. p 1168 note 63. 
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13. La.—Citizens' Bank y. Fluker, 23 
* LcuAnn. 667. 

28 C.J. p 1163 note 64. 

17. La.—Rhodes v. Union Bank, 7 
Rob. 63. 

28 C.J. p 1163 note 64 [a]. 

la La.—Tilton's Succession, 68 So. 

223, 130 La. 647. 

28 C.J. p 1163 note 64 [cL 
19. La.—^Ferret v. Roussel, 19 La. 
Ann. 174. 

28 CJ. p 1163 note 65. 

2a La.—Robertson v. Goldsmith, 67 
So. 908, 130 La. 255. 

28 C.J. p 1164 note 78, p 1163 note 
64 [b]. 

2L La.—^Delahoussaye v. Dumar- 
trall, 4 La. 368. 

22. La.—Major v. Her Creditors, 15 
So. 8, 46 LsuAnn. 367. 

28 CJ. P 1164 note 72. 

23. La.—^Dorfeullle v. Duplessls, 2 
La. 484. 

24. U.S.—^Lobrano v. Nelllgan, La., 
9 Wall. 295, 19 L.Ed. 694. 

2Bm La.—^Leeds v. Jones, 37 La.Ann. 
427. 

28 CJ. p 1164 note 76, p 1163 note 64 
[a]. 
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the tutor's account does not mention the mortgage 
does not affect it;26 and a renunciation of the mort¬ 
gage is not to be presumed.^*? 

As a rule there must be a final accounting and 
settlement between the tutor and minor before the 
mortgage can be enforced,^8 unless the tutor has 
abandoned his trust and left the country, making 
a settlement impossible and the mortgage can¬ 
not be enforced against a third possessor until the 
tutor’s present estate has been exhausted but it 
is not a condition precedent to a hypothecary action 
by a ward to subject the property of third persons 
to his legal mortgage that the tutor’s account be 
first advertised and homologated contradictorily with 
creditors and others concerned.^! The statute pre¬ 
scribes no time within which an action to enforce a 
minor’s mortgage must be brought ;32 but the ac¬ 
tion of the minor against his tutor respecting the 
acts of tutorship, for the security of which the mi¬ 
nor has a legal mortgage, is prescribed by four 
years beginning from the day the minor attains his 
majority,33 and when this prescription has run the 
legal mortgage, which is but an accessory to the 
principal obligation, necessarily disappears with it.34 

A mortgage in favor of the minor arises also in 
certain other instances; for example, where an ac¬ 
count of a natural tutrix is homologated by a spe¬ 
cific money judgment, its registry constitutes a 
mortgage on the property of the tutrix on ad¬ 


judication to the surviving father or mother of 
property held in common with the minor child, all 
the property so adjudicated that is susceptible of 
mortgage remains mortgaged for the payment of 
the minor’s share.36 

Special mortgage under Louisiana law. Where 
authorized by statute, a special mortgage may be 
given by the tutor, in lieu of the security afforded 
by the legal mortgage.37 The effect of giving the 
special mortgage is to free the rest of the immova¬ 
bles of the tutor from encumbrance on account of 
the minor’s rights and claims.38 It does not destroy 
the legal mortgage,^® even on the property included 
in the special mortgage,but it simply restricts its 
operation to the particular property mortgaged.^^ 
It has been held, however, that as soon as the spe¬ 
cial mortgage is accepted and recorded the legal 
mortgage resulting on the tutorship ceases to exist 
as to third persons,^3 and the mass of the property 
will be released, although an error may have been 
committed in ascertaining the amount due to the 
minor at the time of executing the special mort¬ 
gage.^® The latter is not restricted to the amount 
supposed to be due at the time it was given; the 
property specially mortgaged will be bound for 
whatever may be due from the tutor on the final 
settlement of his accounts.^^ Where, however, a 
tutor gives a special mortgage in lieu of a general 
one, and his final account shows an indebtedness 


26. Leu—Taylor v. Marshall. 10 So. 
368, 43 lia.Ann. 1060. 

27. La.—^Newell v. Buchner, 24 La. 
Ann, 185. 

28 C.J. p 1164 note 77. 

28; La.—Gibbs v. Lum. 29 La.Ann. 
626. 

28 C.J. p 1164 note 66. 

Where article with respect to nnL. 
llty of settlement Is exclusively for 
minor’s benefit, right to maintain ac¬ 
tion to enforce legal mortgage 
claimed to have resulted from an In¬ 
debtedness to minors by their nat¬ 
ural tutor could not be denied minors 
after attaining majority on ground 
that tutor failed to furnish an ac¬ 
count as prescribed by civil code 
and that the Judgment liquidating 
amounts due minors was void.—Ole- 
vla V. Rusclana, La.App., 13 So.2d 
68 . 

29. La.—^Trezevant v. Holly, 24 La. 
Ann. 666. 

aa La.—^McHugh v. Stewart, 12 La. 
Ann. 861. 

28 C.J. p 1164 note 67. 

31. La.—Sklpwlth v. Glathary, 34 
La,Ann. 28. 

32. La—Terrio v. Guidry, 6 LaAnn. 
589—^Delahoussaye v. Dumartrall, 4 
La. 868. 


I 33. La.—St. Martin v. Sarpy, 6 La 
I App., Orleans, 49—Duprat’s Suc- 
I cession, 4 La App., Orleans, 106. 

34. La—^Aillot V. Aubert, 20 La Ann. 
509. 

28 ax p 1164 note 70. 

35. La.—Smith v. Lewis, 14 So. 221, 
46 La.Ann. 1467—Smith v. Johnson, 
35 La Ann. 948. 

38. La—^Massey v. Steeg, 12 La 
Ann. 78. 

28 ax p 1163 note 64 [d], p 1164 
note 79 [f]. 

37. La—^Rlley v. Heuer, 53 So. 463, 
127 La 118. 

28 ax p 1164 note 79. 

Xnspectlon of title by nndertator and 
Judge 

A special mortgage, given by a tu¬ 
trix In lieu of mortgages securing 
her indebtedness to her minor child, 
was valid aa against the contention 
that title to the property was not 
inspected by the undertutor or Judge, 
as required by statute, where the 
undertutor averred his satisfaction 
with the title in his concurrence In 
the petition of the tutrix and the 
Judge approved the title by authoriz¬ 
ing the new mortgage, the presump- 
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tlon being that the Judge did his 
duty.—Succession of Bowers, 169 So. 
569, 181 La 313. 

Trader statute dispensing with 
family meeting under certain condi¬ 
tions, statutory requirements with 
respect to such meetings are like¬ 
wise necessarily dispensed with. 
Including reading of certain articles 
to the undertutor by the notary be¬ 
fore whom the meeting Is held and 
presentation by the tutor or tutrix 
at such meeting of a certificate of 
mortgages.—Succession of Bowers, 
supra 

sa La—Kuntz’s Succession, 84 La 
Ann. 852. 

28 ax p 1165 note 80. 

39. La—Kuntz's Succession, surpra. 
28 ax p 1165 note 81. 

40. La—Gulllet v. Jure 16 La 
Ann. 417. 

41. La—^Kuntz’s Succession, 34 La 
Ann. 852. 

28 ax p 1165 note 83. 

42. La—^Barnard v. Erwin, 2 Rob. 
407. 

28 ax p 1165 note 84. 

43. La—Barnard v. Erwin, supra 
44h La—Barnard v. Erwin, supra 
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to the minors greater than the amount of such mort¬ 
gage, as against the holder of a subsequent mort¬ 
gage on the same property the minors are protected 
only to the amount stipulated in the special mort- 

gage.45 

Personal bond in lieu of mortgage in Louisiana. 
Where, as provided by statute, natural tutors may 
at their option, instead of recording a certificate of 
the amount of the minor’s property according to 
inventory or the giving of a special mortgage, give 
security as in case of other than natural tutors, 
a natural tutor who elected to give a special mort¬ 
gage to secure the minor may thereafter give a 
personal bond as in the case of an ordinary tu¬ 
tor. 

§ 101. Liability on Contracts Made with 
Third Person 

a. Contracts by guardian 

b. Contracts by ward 


a. Contracts by Gtnardian 

(1) In general 

(2) Contract binding ward beyond mi¬ 

nority 

(3) Liability of third person 
(1) In General 

In the absence of special authorization by court or 
statute, the guardian by his contract cannot bind, as a 
rule, either the person or estate of the ward; the guard¬ 
ian alone is liable, unless the parties Intended he should 
not be bound. Under some authorities, however, the 
ward’s estate Is bound for necessary supplies or services 
contracted for by the guardian. 

The general rule is that a guardian cannot by his 
contract bind either the person or estate of his 
ward;^*^ and, according to such rule, on all con¬ 
tracts made by him in the interest of and for the 
benefit of the ward, whether for the support and 
maintenance of the ward or in the management of 
the ward’s estate, the guardian is personally and 
solely liable,* 8 his protection from loss lying in his 
right to charge, if he can, the expenditures under 
such contracts to his ward’s estate and he can- 


45 . La.—^Kuntz’s Succession, 84 La. 
Ann. 862. 

46. Iia.—^In re Lee, 84 So. 598, 147 
La. 231. 

28 C.J. p 1165 note 88 [a]. 

47. U.S.—Jennings v. Canady, C.C.A. 
Okl.. 13 F.2d 366, 369, citing Oorpua 
Otuls, and certiorari denied 47 S.Ct. 
239, 273 U.S. 728, 71 L.Ed. 862. 

Mo.—^reever v. Barker, 289 S.W. 686, 
316 Mo. 808—Continental Casualty 
Co. V. Pleltsch, App., Ill S.W.2d 
956. 

Mont.—^Mitchell v. McDonald, 136 P. 

2d 636, 542, dtlng Cbzpus Juris. 
Tex.—^Pegues v. Moss, Civ.App., 140 
S.W.2d 461, error dismissed. 
Ezpendllnire -from principal 

(1) Where statute prohibits ex¬ 
penditures from principal of the 
ward's estate for his support with¬ 
out a court order, a third person 
who furnishes necessaries to the 
ward cannot. In the absence of such 
an order, thereby acquire any claim 
against the principal, even though 
the guardian contracted to pay him. 
—McQueen v. Fisher, 95 S.E. 1004, 
22 Ga.App. 394. 

(2) Claims of third persons for 
•support and education of ward gen¬ 
erally see supra § 68. 

Lien for attorney’s servloes 

(1) A guardian, In the absence of 
a statute, cannot make a contract 
employing counsel on a contingent 
basis, which contract, and the lien 
thereof, extend beyond the date at 
which the Infant comes of age, espe¬ 
cially where there Is a statute which 
tolls the statute of limitations In fa¬ 
vor of the infant.—Jennings v. Can¬ 
ady, aCJLOkl., 13 F.2cl 356, certio¬ 


rari denied 47 S.Ct. 289, 278 U.S. 728, 
71 L.Ed. 862. 

(2) Employment of counsel by 
guardian generally see supra S 92. 
IVlen for recovery of stolen bonds 

(1) A guardian, without the con¬ 
sent of the court, cannot contract for 
the recovery of bonds stolen from 
the ward's estate or give those who 
recover them a lien for the service.— 
Krumser v. Meeker-Magner Co., 220 
111.APP. 876. 

(2) Services and management of 
estate generally see supra 9 91. 

4& Ill.—Sheets v. Security First 
Mortg. Co., 12 N.E.2d 324, 293 111. 
App. 222. 

Mich.—^Landwehr v. Holland City 
State Bank, 279 N.W. 497, 501, 284 
Mich. 243, citing Corpus Juris. 

Mo.—^In re Cordes' Estate, App., 116 
S.W.2d 207. 

R.I.—Tonge v. Salisbury, 171 A. 372, 
374, 54 R.L 170, citing Corpus Ju. 
rls. 

Wls.—Melcher Lumber Co, v. Gun¬ 
derson, 213 N.W. 300, 301, 192 Wls. 
671, ‘Citing Corpus Juris. 

28 C.J. p 1166 note 90. 

Actions by third persons against 
guardian or ward see Infra 9 171. 

XdablUty for assessment against 
bank stock 

A guardian by accepting stock of 
national banking association for the 
ward would not be deemed to have 
entered Into any contract for pay¬ 
ment of assessments against bank 
stock which would bind the ward or 
his estate, but guardian would be 
deemed to have bound himself In¬ 
dividually for such assessments.— 
Schram v. Poole, C.C.A.CaJ., 97 F.2d 
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666, 573, citing Corpus JurlSi and con¬ 
struing California law. 

Liability for eamest money 

A guardian who contracts to sell 
the ward's real property but who is 
unable to perform Is personally lia¬ 
ble to the vendee for the eamest 
money paid on the contract—^Moore 
V. Cox, 46 P.2d 883, 885, 142 Kan. 26, 
citing Corpus Juris. 

Liability for repairs to realty 

In the absence of rents and profits 
available for such purpose, a guard¬ 
ian has no right, without first pro¬ 
curing special authority from the 
court, to bind the corpus of an In¬ 
fant's estate for the expense of re¬ 
pairs to real estate; by contracting 
in her own name, and either express¬ 
ly or Impliedly representing the 
property as being within her power 
to make subject to mechanics' liens 
for repairs, the guardian Is estopped 
to prevent the allowance of the liens 
against her dower, even though no¬ 
tices of liens were filed against the 
Interest of the Infants; and the 
ffiLct that the property, on foreclo¬ 
sure, brought more than that for 
which the guardian had been willing 
to sell it, although affording rea¬ 
sonable ground for supposing that 
the repairs enabled the higher price 
to be obtained, is too conjectural 
as a basis for an equitable apportion¬ 
ment of moneys available for pay¬ 
ment to the lienors.—Feurlng v. 
Slewers, 200 N.Y.S. 440, 120 MIscl 
720. 

49. Or.—Sturgis v. Sturgis, 93 P. 

696, 61 Or. 10, 13 Am.S.R. 724, 15 L. 

R.A.,N.S., 1084. 

28 aJ. p 1167 note 91. 
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not escape liability on such contracts by reciting 
that he makes them in his official capacity.50 

Some decisions have recognized exceptions to 
the rule. Thus it has been held that the guardian 
has authority to bind the ward’s estate by contract 
for supplies or services necessary for the support 
of the ward or the preservation of his estate.^i It 
must be shown, however, that the indebtedness was 
absolutely necessary, either to the support of the 
ward, or to the preservation of his property,52 and 
that the supplies or services actually inured to the 
benefit of the ward.®3 The creditor’s claim in such 
a case, it has been said, rests not on any contract, 
but is based on the broad principle of equity that no 
one has a right to be enriched at another’s ex- 
pense.®^ 

A guardian, acting as such in contracting with 
a third person, binds himself personally, unless he 
exacts an agreement from the person with whom he 
contracts to look to the fund of the estate exclu- 
sively.®5 Thus, where a written obligation is en¬ 
tered into by a guardian in his representative ca¬ 
pacity, under circumstances showing that it was not 


the intention of either party that he should be in¬ 
dividually responsible, he will not be personally li¬ 
able thereon.®® If the guardian specially stipulates 
that only his ward shall be chargeable for neces¬ 
saries furnished the ward, he is not personally liable 
therefor and a guardian, it has been held, is 
not personally liable on a contract to convey the 
lands of his ward, where the grantee knew that the 
guardian was acting for his ward.®® 

Authorization hy court. The guardian may be 
authorized by a court of competent jurisdiction to 
bind his ward or his ward’s estate by a contract.®® 
In doing so, however, he is not exercising a power 
belonging to his office but an extraordinary power 
conferred for the special purpose.®® Under an or¬ 
der of the probate court granting the guardian per¬ 
mission to procure a loan for the payment of debts 
for which the inheritance of the ward was liable, 
the ward is not personally liable for the payment of 
a note for such loan except to the extent of the val¬ 
ue of his inheritance chargeable with the payment 
of the debts and them only to the amount authorized 
by the court.®^ Where a guardian purchases mer- 


Beim'bnnemeiit of srojirdlaiL 
Althou^rh the ward cannot be held 
liable at the Instance of the party 
contracting with the guardian, the 
ward's estate Is liable to reimburse 
the guardian for all reasonable ex¬ 
penditures for his benefit. 

Ky,—^Franklin v. I2mbry, 76 S.W. 

1086, 26 Ky.L.. 1076. 

N.J.—^Heading v. Wilson, 38 N.J.Bq, 
446. 

50. R.L—^Tonge v. Salisbury, 171 A. 
372, 374, 64 R.L 170, citing Oorpns 

JtLXlB. 

28 C.J. p 1167 note 92, p 1165 notes 90 
[h] (2), (3). 

51. Neb.—In re Mason, 94 N.W. 990, 
68 Neb. 779. 

28 C.J. p 1167 note 93, p 1165 note 90 
Cb] (4). 

IflCedloal servlceB 

In cases of emergency, it has been 
held that the guardian may bind the 
estate for medical services for the 
ward.—^Williams v. Bonner, 31 So. 
207, 79 Miss, 664—^28 C.J. p 1167 note 
97. 

62. La.—^Urquhart v. Scott, 12 La. 
Ann. 674. 

53. La.—^McIntosh v. Kelly, 81 La. 
Ann. 649. 

28 C.J. p 1167 note 95. 

64. La.—^Hanna's Succession, 66 So. 
866. 136 La. 1043—Urquhart v. 
Scott, 12 La.Ann. 674. 

Broker’s sexvloes 

(1) Under statute authorizing a 
guardian tq sell his ward's real es¬ 
tate for the benefit of the ward, 
where the guardian employs a bro- 


I ker to do so, and the sale Is ap- 
I proved by the probate court, even 
If the broker may not be entitled 
to the commission agrreed on, he 
may recover from the ward's estate 
for the reasonable value of his serv¬ 
ices.—Gordon v. Burns, 165 S.W.2d 
688, 203 Ark. 13. 

(2) Authority to sell real estate 
generally see supra § 82. 

65. Ill.—Sheets v. Security First 
Mortg. Go., 12 N.B.2d 324, 293 Ill. 
App. 222. 

56. Mo.—^Farmers' & Merchants’ 
State Bank of Cleveland v. Hatlifl’s 
Bstate, 297 S.W. 84, 222 Mo.App. 
215. 

Pa.—^Provident Trust Co. v. Hofstet- 
ter, 28 DeLCo. 68. 

67- N.C.—Salem Female Academy v. 
Phillips, 68 N.C. 491. 

68L N.C.—^LeRoy v. Jacobosky, 48 S. 
B. 796, 136 N.C. 443, 67 L.R.A. 977. 

59. Iowa.—^Kowalke v. Evernham, 
232 N.W. 670, 210 Iowa 1270. 

28 C.J. p 1167 note 1. 

Oontraot which law would avoid 
fox Infant’s protection, if made by 
him, the court will not allow guard¬ 
ian to make for him, as, under cer¬ 
tain circumstances, a contract for 
the purchase of an automobile.—In 
re Vleweger, 117 A. 291, 93 N.J.Bq. 
291. 

Neoessity of authorization 
The only way tutrix could legally 
obligate estate of minor wards was 
by strict compliance with the law 
In securing from, the court proper 
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authorl 2 atlon.—White v. Hodges, 9 
So.2d 433, 201 La. 1. 

Obligation for credit portion of price 
of realty 

Under Louisiana law, a mother as 
tutrix for minor children could not 
bind succession for one half of credit 
portion of price of realty purchased 
for succession without order from 
court based on recommendation of 
family meeting.—Sun Oil Co. v. Blev¬ 
ins, D.C.La., 29 F.Supp. 901, affirmed, 
C.C.A, Blevins v. Sun Oil Co., 110 F. 
2d 566. 

Beiease 

An Infant who gives a release 
through his general guardian, pursu¬ 
ant to an order of the surrogate, is 
in the position of a competent adult 
voluntarily giving a release.—Harvey 
V. Georgia, 266 N.T.S. 168, 148 Misc. 
633. 

Settlement 

Where, If a settlement were reject¬ 
ed and the parties relegated to long 
and exhausting litigation, the pri¬ 
mary purposes of a trust would be 
defeated, a court of equity can rati¬ 
fy and approve a contract affecting . 
the interests of an Infant in trust 
funds when made on suitable findings 
of fact by properly constituted 
guardians.—^Reynolds v. Reynolds, 
182 am 341. 208 N.C. 678. 

ea N.J.—^Reading v. Wilson, 88 N. 
J.Bq. 446. 

61. Tex.—Forsyth v. Dallas Joint 
Stock Land Bank of Dallas, Civ. 
App,, 81 S.W. 2d 1103, reversed on 
other grounds Dallas Joint Stock 
Land Bank of Dallas v. Forsyth, 
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chandise for the support of his ward on the prom¬ 
ise to pay for such merchandise out of the pro¬ 
ceeds of a sale of the ward's land which has been 
ordered sold by the court for his education and sup¬ 
port, no lien or charge is thereby created against 
such fund, and payment for the merchandise cannot 
be enforced against it without specific authorization 
therefor by the court.®2 

Authorization by statute. A guardian may bind 
the estate of the ward by contract if there is stat¬ 
utory authority therefor.®^ Under a statute author¬ 
izing, among other purposes, a loan to pay obli¬ 
gations secured by a lien on realty and a mortgage 
to secure such loan on real estate belonging to the 
ward, the guardian is authorized to borrow money, 
and to execute a mortgage, to pay obligations cre¬ 
ated either by contract or by operation of law,®^ 
including the obligation to pay taxes and assess- 

ments.®5 

Under statute providing for appointment of con¬ 
servator whenever any person shall deem himself 
■unfitted by reason of infirmities of age, or by other 
■mental or physical disabilities, for the management 
of his affairs, a person placing his property in the 
"hands of a conservator cannot make a valid con¬ 
tract disposing of his own property without the 
conservator’s approval®® 

Applicable statutory provisions are written into 
-contracts by guardians by operation of law.®"^ 

The courts will scrutinize with great care any • 
.agreement on the part of a guardian with respect 
■*to the property rights of a minor ward.®® 

. 109. S.W.2d 1046, 180 Tex. 563, re¬ 
hearing denied 112 S.W.2d 178, 130 
Tex. 663. 

62. Okl.—Cox v. FlBher, 161 P. 171, 

61 Okl. 304. 

63. Pa.—Gelbach's Appeal, 8 Serg. & 

R. 206. 

<.64. Ark.—Rose v. W. B. Worthen 
Co., 63 S.W.2d 16, 186 Ark. 206, 

86 A.L.R. 212. 

‘‘OhligatloiL,” as used In statute, 
has the sense of liability, created 
•either by contract or by operation of 
law.—Rose v. W. B. Worthen Co., su¬ 
pra. 

>^66. Ark,—^Rose v. W, B. Worthen 
Co., supra. 

Duty of guardian to pay taxes gen¬ 
erally see supra § 90. 

‘66. N.H.—^Normandln v. Kimball, 25 
A.2d 39. 

>67. Mo.—Jones v. Peterson, 72 S.W. 

2d 76, 385 Mo. 242. 

68. R.L—-Petition of Rossi, 146 A. 

406, 60 R.I. 147. 

^68. N.C.—Coxe V. Charles Stores Co., 


(2) Contract Binding Ward beyond Minority 

A contract by the guardian on behalf of the ward. 
In the absence of statutory authority, Is not binding on 
the ward beyond his minority. 

As discussed supra § 42, where a guardian is ap¬ 
pointed because of the infancy of the ward, the 
guardianship terminates when the ward attains his 
majority, and a contract by the guardian on behalf 
of the ward, in the absence of statutory authority, 
is not binding on the ward beyond his minority.®® 

(3) Liability of Third Person 

A third person who participates In the unauthorized 
disposition of the ward's estate, by contract with the 
guardian as such. Is legally responsible for the money 
or property so received. 

Persons dealing with a guardian, as discussed 
supra § 68, are bound to know his powers and du¬ 
ties and the rules by which he is governed. Ac¬ 
cordingly, one who deals with a guardian with 
knowledge of his capacity is charged with knowl¬ 
edge that the guardian cannot bind the ward ei¬ 
ther by his own contract, or by ratification of any 
agreement previously made, if such disposition of 
the ward’s assets contravenes the guardian’s pow¬ 
ers, and, however blameless his own motives and 
purposes, where he accepts under agreement with 
the guardian assets of the ward, if such disposition 
of the ward’s assets contravenes the guardian’s 
powers, he will be adjudged in law as participating 
in the dissipation of the ward’s estate and responsi¬ 
ble for money or property so received;'^® one who 
assists a gn^ardian in misapplying assets may be 

ward.—Georgia. Railroad Bank & 
Trust Co. V. Liberty Nat. Bank & 
Trust Co., 177 S.B. 803, 180 Ga. 4. 

(2) If a vendor knows that a 
guardian Is attempting to purchase 
real estate with funds belonging to 
his ward, the vendor is presumed to 
know that, under the ^statutes of the 
state, the guardian has no authority 
to make the purchase without a 
court order and. In the absence of 
such order, the vendor holds the 
money received from the guardian In 
trust for the ward, since the sale Is 
void as far as he is concerned.— 
Kowalke v. Evernham, 282 N.W. 670, 
210 Iowa 1270. 

(3) In an action by a subsequent 
guardian, the vendors of land who 
knew that the money paid therefor 
belonged to the ward are liable for 
the funds so received In the absence 
of any authority by the guardian to 
make the investment or of any prop¬ 
er confirmation.—Smoot v. Richards, 
27 S.W. 967, 8 Tex.Clv.App. 146. 

(4) However, It has been held that, 
where money belonging to the ward's 


1 S.E.2d 848, 215 N.C 880, 121 A. 
L.R. 959. 

Ohio.—Pence v. Pence, App., 48 N.E. 
2d 924. 

Okl.—Miller v. Tidal Oil Co., 265 P. 
648, 130 Okl. 133. 

Guardian's power to lease as limited 
to term not extending beyond pe¬ 
riod of guardianship see supra § 
80. 

Probate ooxizt was without author¬ 
ity to authorize guardian to enter In¬ 
to agreement giving trustee entire 
control over farm land until young¬ 
est of several wards attained major¬ 
ity.—Pence v. Pence, Ohio App., 43 N. 
E.2d 924. 

70. Mo.—Continental Casualty Co. v. 

Pleltsch, App., Ill S.W.2d 966. 
Actions by guardian or ward against 
third persons generally see infra § 
170. 

imauthorizea purchase 

(1) Where a guardian makes an 
unauthorized purchase, and the sell¬ 
er has actual or constructive notice 
of the facts, he will hold the pur¬ 
chase money as' a trustee for the 
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held liable on proof that he actually knew of such 
misapplication or on proof of such facts as would 
have excited the attention of an ordinarily prudent 
person and put him on inquiry.^l 

b. Contracts by Ward 

A guardian, aa a rule, cannot avoid a contract by 
his Infant ward; and a contract by an Infant, authorized 
to act for his guardian, is binding on the guardian. 

Inasmuch as the right to avoid a contract on the 
ground of infancy is a privilege personal to the in¬ 
fant, as discussed in the CJ.S. title Infants § 75, 
also 31 CJ. p 1066 note 15, p 1067 note 16, the 
guardian as a rule cannot, on behalf of his infant 
ward, avoid a contract entered into by the infant.^^ 
Although a father, by statute, is intrusted with the 
care and administration of his minor child’s estate, 
he cannot nullify an agreement made by such mi¬ 
nor with an innocent third person, apparently with 
the consent of the father, in regard to the disposi¬ 
tion of such estate.^® Certainly, if a minor enters 
into a contract with the authority of his father 
under the father’s statutory authority to permit him 
to make such a contract, the father has no right to 
rescind it on the ground of minority.^^ 

A contract made by an infant, under the power 
of a guardian and by his consent, is binding on the 
guardian,^® but not otherwise.^® Even his previous 
authority to the ward to make a particular con¬ 
tract will not ordinarily make a later contract of 
the same kind binding on him.'^'^ 


The contracts of infants generally are discussed 
in the CJ.S. title Infants §§ 71-86, also 31 C.J. p 
1058 note 56-p 1090 note 23. 

§ 102. Liability of Ward for Unauthorized 
Acts of Guardian 

The ward is not liable for the unauthorized acts of 
his guardian. 

As a rule no liability on the part of the ward 
results from the unauthorized acts of his guard- 
ian.7® It has been held, however, that where a 
guardian exceeds his authority and borrows money 
for the use and benefit of the estate, even though 
he has funds in the estate itself, such estate is li¬ 
able for the amount actually received by it.*^® 

§ 103. Presentation and Allowance of Claims 

If authorized by statute or constitution, the probate 
court has power to allow claims, properly presented, 
against the guardian or the ward's estate. 

In the absence of constitutional or statutory pro¬ 
visions authorizing a probate court, or a court of 
general jurisdiction sitting in probate, to hear or 
allow claims against the guardian, as such, or 
against the estate of the ward, the court has no 
such power.®® Under constitutional or statutory 
provisions, however, the probate court, or a court 
of general jurisdiction sitting in probate, may al¬ 
low and order the payment of such claims,®^ for ex¬ 


estate was used in part payment, of 
an unauthorized purchase, an inno¬ 
cent third person, who had mistaken 
the authority of an undertutor to 
contract the obligation, cannot be re¬ 
quired to repay the amount so re¬ 
ceived.—^Bordelon v. Capers, Lia.App.. 
189 So. 616. 

71. Oa.—Georgia Railroad Bank & 

Trust Co. V. Liberty Nat. Bank & 

Trust Co., 177 S.E. 803, 180 Ga. 4. 
Check beazlag slgiiatTixe of ward by 
gnardlaiL 

Where a guardian attempts to use 
the funds of his ward to pay the 
debt of a third person or, without 
an order of the court, to invest the 
funds of his ward in bonds issued 
by a private corporation and tenders 
to the opposite party in the transac¬ 
tion, as payee, a check bearing the 
signature of the ward by the guard¬ 
ian, these facts without more are 
sufficient to put the payee on in¬ 
quiry as to the validity of the trans¬ 
action, and such payee is not pro¬ 
tected because he has no actual 
knowledge that the guardian is act¬ 
ing without authority.—Georgia Rail¬ 
road Bank & Trust Co. v. Liberty 
Nat. Bank & Trust Co., supra^ 


72. Ky.—^Younce v. Duty, 265 S.W. 
776, 206 Ky. 274. 

73. La.—^Heffner v. Crowley Motor 
Co., 126 So. 198, 12 La.App. 461. 

74. La.—Stakes v. Jones, App., 126 
So. 197. 

76- Conn.—^May v. Webb, Kirby 286. 
28 C.J. p 1167 note 7. 

76. Fla.—Baird v. Steadman, 21 So. 

672, 39 Fla. 40. 

28 C.J. p 1167 note 8. 

77- N.H.—Prescott v. Cass, 9 N.H. 
93. 

28 C.J. p 1167 note 9. 

7QL Idaho.—In re Bones, 280 P. 223, 
48 Idaho 86. 

Ky.—Helller v. Syck. 146 S.W. 1110, 
147 Ky. 762. 

False warranty in. exeoutliLg lease 

A Judgment is not authorized 
against a ward or his estate for the 
false warranty of the agent of a 
guardian, in executing a lease, in 
i^presentlng the ward's property to 
be suitable for certain purposes.— 
Coxe v. Whitmire Motor Sales Co., 
130 S.E. 841, 190 N.C. 838. 

79- Iowa.—^Fansher v. People's 
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Trust & Savings Bank, 216 N.W. 
498, 204 Iowa 449. 

28 C.J. p 1166 note 90 [d] (6). 

80. Mo.—^Rhodes v. Frazier, App., 
204 S.W. 647. 

28 C.J. p 1167 note 11. 

A nullity 

An allowance by the probate court 
of claim is a nullity.—^Kingsbury v. 
Powers, 20 N.B. 3, 22 N.E. 479, 131 
Ill. 182. 

Remedy at common law 

Creditors must pursue the courses 
open to them at common law.—^Hart¬ 
er V. Miller, 73 P. 74, 67 Kan. 468. 

81. Okl.—Cotner v. Lon Jacobs Gro¬ 
cery. Co., 202 P. 997, 84 Okl. 1. 

Pa.—^Lukach v. Salenlck, 43 Lack.Jur. 

21, 66 York Leg.Rec. 14. 

28 C.J. p 1168 notes 14 [c] (4). [d], 
[e]. 

Statute applicable 

(1) If so provided by statute, pro¬ 
ceedings for the presentation, allow¬ 
ance, and adjustment of claims and 
demands against persons under 
guardianship are to be had as under 
statutes relating to the estates of 
decedents.—Gardner v. Young, 167 N. 
W. 787, 168 Wls. 241. 
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ample, a claim for attorney’s fees and expenses,^2 
or the guardian’s claim for services rendered and 
expenses incurred on appeal.^^ The court, however, 
under such provisions may be without power to 
hear and determine a disputed claim,or partic¬ 
ular claims, as, for example, a claim for legal serv¬ 
ices if presented by the attorney,a claim for the 
expenses of the last sickness and the funeral of 
the minor’s parent,®® or a claim improperly pre¬ 
sented, as on a summary application.®^ 


A claim against the guardian, as such, or against 
the estate of the ward must, under the provisions 
applicable, be properly presented.®® 

Where by statute a memorandum of approval of 
a claim against the estate of the ward and entry 
of the approval on the claim docket by the probate 
court have the force and effect of a judgment, such 
approval cannot be attacked in a collateral pro¬ 
ceeding against the guardian to require payment of 
the claim.®® In any event, even if the judgment of 


(2) Presentation and allowance of 
claims against decedents’ estates see 
Bxecutors and Administrators SS 394- 
435. 

(3) For other cases respecting 
statute applicable to proceeding for 
allowance of claim against infant's 
estate see 2S C.J. p 1168 note 14 [g] 
( 1 ). 

Natnre of proceeding 

Iowa.—Brewer v. Stoddard, 49 Iowa 

279. 

28 C.J. p 1168 notes 14 [a] (1), [c] 

(4) . 

Bxcluslve Jurisdiction 

(1) In Pennsylvania, the orphans’ 
court has exclusive Jurisdiction of 
any claim or allowance for reim¬ 
bursement on account of moneys ex¬ 
pended for infant’s benefit.—^Daniels 
V. Metropolitan Life Ins. Go., 6 A.2d 
608, 136 Pa.Super. 460—^In re Kear¬ 
ney’s Estate, 17 Pa.Dlst & Co. 812— 
Lukach v. Salenlck, 43 Lack.Jur. 21, 
56 York Leg.Rec. 14. 

(2) Other cases Involving Jurisdic¬ 
tion of orphans' court in Pennsylva¬ 
nia see 28 aj. p 1168 note 14 [f]. 

Sjump-snm awards from an infant’s 
estate are not countenanced, since 
they run counter to the whole elabo¬ 
rate scheme devised for the protec¬ 
tion of the infant’s estate.—^In re 
Salm’s Guardianship, 12 N.Y.S.2d 
678, 171 Misc. 367, affirmed 16 N.Y.S. 
2d 1022, 258 App.Div. 875, affirmed 
27 N.E.2d 46. 282 N.Y. 765. 

Paiher’s claim for allowance from 
son’s estate and for legal expendi¬ 
tures in seeking removal of mother 
as coguardian was without merit.— 
In re Salm’s Guardianship, supra. 

Verdict and costs for trespass 
Pa.—^In re Skumln’s Estate, 7 Sch. 

Reg. 292. 

82. PresentatloiL of claim to guard¬ 
ian 

Probate court has Jurisdiction of 
claim of attorney for fees and ex¬ 
penses in management of estate, as 
primarily for determination by court 
and not by guardian and allowance In 
reality to guardian and not to at¬ 
torney, although claim was not first 
presented to new guardian as pre¬ 
scribed by statute for claims of third 
persons against estate of minor for a 


fixed indebtedness.—^Mathews v. Au¬ 
try, TexClv.App., 65 S.W.2d 798. 

Allowance for attorney’s fees hSld 
reasonable for service rendered.—In 
re Garblnl’s Guardianship, 83 P.2d 
608, 28 Gal.App.2d 715. 

83. Idaho.—^In re Lindsay, 210 P. 
138, 86 Idaho 168. 

84. Proper subject of civil action 
The superior court sitting In pro¬ 
bate has no jurisdiction to hear and 
determine a disputed claim against 
the guardian or estate, but such a 
claim la the proper subject of a civ¬ 
il action, and can be legitimately 
brought before a court only by such 
action. 

U.S.—Schram v. Poole, C.C.A.CaL, 97 
F.2d 666, construing California law. 
Cal.—^In re Breslin’s Estate, 66 P. 
962, 185 Cal. 21. 

85. Only guardian may seek deter¬ 
mination of attorney’s fees. 

Cal.—In re Garbini’s Guardianship, 
83 P.2d 608, 28 Cal.App.2d 715. 
Mlsa—Hutton v. Gwln, 195 So. 486, 
188 Miss. 763. 

Ouardlan by answer to attorney’s 
petition may in effect ask the court 
to fix the latter’s fees.—In re Gar¬ 
bini’s Guardianship, 83 P.2d 508, 28 
CaLApp.2d 716. 

86. Bauity powers of probate oourt 

(1) Where there is no statutory 
duty which renders a minor liable for 
such expenses, the equity powers of 
the probate court under the statute 
do not extend to directing the guard¬ 
ian of a minor to pay the expenses 
of the last sickness and the funeral 
of the minor’s parent out of the 
minor’s estate.—^In re Trout’s Estate, 
181 P.2d 640, 156 Kan. 120. 

(2) Payment of burial expenses of 
ward’s parent out of ward's estate 
generally see supra $88. 

87. N.Y.—In re O'Connor's Guard¬ 
ianship, 8 N.Y.S.2d 662, 255 App. 
Div. 1021, reargument denied In 
re Liggett, 10 N.Y.S.2d 677, 266 
App.Div. 931. 

88. Becessavy parties 

(1) The allowance of a demand 
against a guardian by the probate 
court is, as far as the estate of a 
deceased ward is concerned, a nullity, 
where the administrator was not a 
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party to the proceeding.—Greever v. 
Barker, 289 S.W. 686, 316 Mo. 808. 

(2) Under a provision that the vet¬ 
erans’ administration is an interested 
party in any cause involving the es¬ 
tate of any beneficiary of a veteran, 
where the veterans* administration 
was not given proper notice of a 
hearing before an ordinary on an 
attorney’s petition for allowance of 
expenses and fees for representing 
veteran’s minor children, and was 
not represented at such hearing, the 
Judgment of the ordinary allowing 
such expenses and fees was void.— 
Harrison v. Tonge, 19 S.E.2d 685, 
67 Ga.App. 64. 

(3) Guardian as unnecessary party 
in Nebraska see 28 C.J. p 1168 note 
14 [c] (2). 

Temporary guardian 
Under statute dealing with guard¬ 
ians, claims cannot be enforced 
against a temporary guardian, but 
must be presented after appointment 
of permanent guardian.—Gemma v. 
Vervena, R.I., 27 A.2d 842. 

Frooess 

Neb.—McCoy v. Lane, 92 N.W. 1010, 
66 Neb. 847. 

28 C.J. p 1168 note 14 [cl-(l). 
Pleading 

Iowa.—^In re Carter, 94 N.W. 488, 120 
Iowa 215. 

28 C.J. p 1168 ,notes 14 £a] (3), [b], 
[c] (3), [g] (1), (2). 

Botloe of hearing 

(1) Under statutes providing pro¬ 
cedure to be followed by any per¬ 
son having demand, other than tort, 
against estate of a ward, where there 
was no showing that when petition 
to have claim allowed was filed court 
fixed time and place of hearing, and 
there was no finding that notice was 
not necessary, and no order for no¬ 
tice was made, and no notice was 
given, order subsequently made al¬ 
lowing claim was error.—In re 
Trout’s Estate, 131 P.2d 640, 156 Kan. 
120 . 

(2) Other decisions see 28 C.J. p 
1168 note 14 [a] (1). 

89. Tex.—^Robinson v. Diggs, Civ. 
App., 126 S.W.2d 348. 

Oouteutions, proper enough as de¬ 
fenses against allowing the claim 
in the first place but only collater- 
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the probate court and its entry were erroneous in 
some respects and irregular in others, matters at 
most voidable cannot, after an unreasonable delay, 
be urged for nullifying or setting aside the action 
of the court.®® 

The order of the probate court, or of a court of 
general jurisdiction sitting in probate, allowing or 
rejecting a claim is, in a proper case, subject to re¬ 
view® ^ or appeal.®2 In the absence of any statutory 
authority, the appellate court, on appeal in a guard¬ 
ianship proceeding, has no jurisdiction to make an 
original order for an allowance to the guardian for 
services rendered and expenses incurred on ap¬ 
peal.®® 

It has been held that a guardian claiming com¬ 
pensation from the ward’s estate for support and 
education of the ward must present his claim to the 
probate court for allowance and approval, and, if 
he fails to do so, a claim for such compensation as¬ 
serted for the first time on his final accounting as 
guardian cannot be allowed.®^ Where credits tak¬ 
en by a guardian for expenditures were authorized 
by the probate court, and particularly itemized in 
the settlement approved by the court, the guardian 


is prima facie entitled to such credits in a final set¬ 
tlement.®® 

Where, by statute, the guardian must pay the 
ward’s just debts, a claim for such a debt need not 
be presented to the guardian but, if presented, the 
claim need not be verified or approved by the pro¬ 
bate court.®® 

Under certain circumstances, where the probate 
court lacks jurisdiction, a court of equity may as¬ 
sume jurisdiction of a guardianship estate to do 
equity.®^ 

§ 104. Powers, Duties, and Liabilities of Rep¬ 
resentatives of Deceased Guardians 

The personal representative of a deceased guardian 
does not succeed him as guardian, and his duty with re. 
spect to the ward's estate Is merely to account for it 
and turn It over to the person legally entitled to it. He Is 
responsible only for such of the ward's assets as have 
come into his hands. 

On the termination of the relation of guardian 
and ward by the death of the guardian, as discussed 
supra § 40, the personal representative of the de¬ 
ceased guardian does not succeed him in the guard¬ 
ianship of the estate of the ward,®® for the guard- 


al attacks on the Juderment of the 
probate court and at most Irregulari¬ 
ties which, If true, would not de¬ 
prive that court of Its jurisdiction, 
cannot be urged In a proceeding 
against the guardian to require pay¬ 
ment of the claim.—^Robinson v. 
Diggs, supra. 

KOnlstexlal acts dlstlngnlslied from 
Judgment 

Under ^ statutory provision that 
when a claim has been acted on 
the court's action shall be Indorsed 
thereon, or annexed thereto in a 
written memorandum, and such ac¬ 
tion shall also be entered on the 
claim docket, the Indorsement or 
memorandum and the entry on the 
claim docket are both merely min¬ 
isterial acts and neither is a neces¬ 
sary part of the Judgment of ap¬ 
proval, and the indorsement is en¬ 
titled to at least the same weight 
and consideration as the entry on the 
claim docket in establishing what 
was actually done by the court where 
the Indorsement shows, and the claim 
docket fails to show, a ten-day fil¬ 
ing period alleged to be necessary be¬ 
fore the court may pass on the 
validity of the claim.—^Robinson v. 
Uiggs, supra. 

ZSutzy on claim docket as "entry on 
the records of the court."—^De Cor¬ 
dova V. Rogers, 76 S.W. 16, 97 Tex. 
60, reversing, Clv.App., 67 S.W. 1042 
—28 C.J. p 1168 note 14 [g] (8). 

90. Tex.—^Robinson v. Diggs, Civ. 

App., 125 S.W.2d 348. 


91. Iowa.—^In re Carter, 94 N.W. 

488, 120 Iowa 216. 

28 CJ. p 1168 note 14 [a] (2). 
DisallowaiLce on ground of lack of 
Juzlsdlotlou 

Where there was no adjudication 
on the merits of the claim of a 
guardian and the probate court held 
that it had no Jurisdiction, the guard¬ 
ian might again present his claim 
to the probate court in an account 
including the claim.—In re Quinney’s 
Elstate. 283 N.W. 699, 287 Mich. 329. 

SSL Tex.—^De Cordova v. Rogers, 76 
S.W. 16, 97 Tex. 60„ reversing, 
Civ.App., 67 S.W. 1042. 

28 C.J. p 1168 note 14 [g] (4)-(7). 
Order held not appealable 
An order made without notice and 
without appointment of a gruardlan 
ad litem authorizing a guardian to 
use assets of minor ward to pay 
claim proposed by guardian was not 
a "final order" or "decision” and was 
not appealable.—^In re Trout’s Es¬ 
tate. 131 P.2d 640, 166 Kan. 120. 
Finding of fact by court below 
Where a claim is presented to the 
county court in a guardianship pro¬ 
ceeding for allowance against wards’ 
estates for necessities furnished 
wards, and the court finds that the 
goods furnished were necessities 
used by the wards, which fact is not 
even questioned, and the court fur¬ 
ther finds that the parents had not 
the means to support the wards, and 
this is not questioned, and there is 
no showing of fraud or collusion, 
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the court on appeal will not dis¬ 
turb such findings.—Cotner v. Lon 
Jacobs Grocery Co., 202 P. 997, 84' 
OkL 1. 

93. Idaho.—^In re Lindsay, 210 P. 
133, 36 Idaho 168. 

94. Tex.—Tates v. Watson, Com. 
App., 221 S.W. 966. 

96. Mo.—In re Stevens' Estate, App., 
116 S.W.2d 627. 

96. U.S.—Schram v. Poole, C.C.A.. 
Cal., 97 P.2d 666, construing Cali¬ 
fornia law. 

97. Purchase of life estate for bene-' 
lit of Infant remaindermen 

Where purchase of life estate by 
complainant was for benefit of in¬ 
fant remaindermen and he is enti¬ 
tled to be reimbursed as far as possi¬ 
ble for rent and Income received by 
Infants for money paid for such- 
life estate, and for taxes and im¬ 
provements prior to death of life 
tenant, but where no legal liability 
exists on part of infants for such, 
reimbursement, and probate court 
has no authority to make such al¬ 
lowance, the chancery court may as¬ 
sume Jurisdiction of the guardian¬ 
ship estate for this purpose.—Gray 
V. Union Bank & Trust Co., 106 So. 
140, 213 Ala. 586. 

98. Pa.—Catanzarlttl v. Blanco, 198: 
A. 806, 131 Pa.Super. 207. 

Wls.—Rear v. Olson, 263 N.W. 867,. 
219 Wls. 822. 
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ianship is a personal trust, and its duties, responsi¬ 
bilities, and rights are not transmitted to the guard¬ 
ian’s legal representatives.®® The personal repre¬ 
sentative has no power to invest the ward’s funds 
and he has no authority to release the lien of a 
judgment in derogation of the ward’s interests.^ 
The personal representative of the guardian stands 
toward the ward as any third person who has mon¬ 
ey or property of the ward in his possession;® it 
is the duty of such representative to hold the ward’s 
funds and account for them and turn them over to 
the person legally entitled to them,^ who is the suc¬ 
ceeding guardian, if one has been appointed.® The 
guardian’s representative cannot discharge the gen¬ 
eral indebtedness of the guardian to the ward by 
netting apart certain effects of the guardian’s estate 
for that purpose.® The guardian’s personal rep¬ 
resentative is responsible only for such assets as 


have come into his hands as representative.*^ Where 
a guardian’s estate is insolvent and insufficient to 
pay the expenses of administration, neither the ad¬ 
ministrator nor the heirs of the guardian, who have 
received nothing from him, are liable for a devas¬ 
tavit committed in his capacity as guardian.® 

Compensation, A personal representative will 
not be permitted to make a charge for the care of 
the infant’s property, where the guardian made no 
such charge in his annual returns.® The adminis¬ 
trator of a deceased guardian is not entitled to com¬ 
missions on paying over to the ward a sum due 
from his intestate to the ward;^® and the executor 
of a guardian will not be entitled to an allowance 
for moneys paid* out to the ward after the death 
of the guardian, there being a presumption that the 
executor found the money in a fund held separate 
from the general estate of the guardian.il 


V. SALES AND GONVEYANOES TJNDEE OEDEB OF COUET 

A. SALES 


§ 105. Jurisdiction or Power to Order Sale 

In general, Jurisdiction to order a sale by a guardian 
of a ward's property depends on statutory or constitution, 
al provisions. 


In general, jurisdiction to order a sale by a guard¬ 
ian of a ward’s property is dependent on the ap¬ 
plicable statutory or constitutional provisions;^® 


99, S.C.—Floyd V- Prlester, 29 S.C. 
Eg. 248. 

1. S.C.—Moorehead v. Orr, 1 S.C. 
304. 

2. Pa.—^Brown v. Thompson, 27 A. 
296. 156 Pa. 297. 

28 C.J. p 1168 note 23. 
a. Okl.—Southern Surety Co. v. 
Jones, 214 P. 727. 90 Okl. 285. 

Ga.—^Harrison v, Tongre, 19 S.E. 
2d 536, 67 Ga.App. 64. 

28 C.J. p 1168 note 19. 

Actions: 

Between guardian and ward or 
their personal representatives 
see infra 9 169. 

By personal representative of 
guardian against third persons 
see infra § 170. 

Conclusiveness of settlement after 
death of guardian see infra 9 206. 
Duty of personal representative to 
account see infra 9 146. 
Jurisdiction of accounting by rep¬ 
resentative of guardian see infra 
9 153. 

Bight of ward to settlement of 
guardian's accounts by personal 
representative see supra 9 40. 
Where probate conrt settLes grnard- 
lan’s aocoTUit, after ward's death, but 
guardian dies before payment can be 
made to representative of ward's 
estate, administrator of guardian's 
estate must complete settlement and 
make payment.—^Wlnjum v. Jesten, 
253 N.W. 881, 191 Minn. .294., , . 


Without aUegatlon of speolal dr- 
omostanoes, such as waste or insol¬ 
vency, an application by the ward 
within the period allowed an ex¬ 
ecutor to ascertain the condition of 
the estate to compel the executor 
of his guardian to transfer to the 
applicant property belonging to him 
will be denied.—Cunningham v. 
Schley, 34 Ga. 396. 

Xnterest 

Where a guardian of minors was 
required to pay Interest on funds, 
his administrator was properly di¬ 
rected to pay over such funds with 
interest to the wards.—In re Stude, 
162 N.W. 10, 179 Iowa 785. 

Where guardian, charged, himself 
with cash received for his wards, 
part of which was actually securi¬ 
ties, and his representatives assign 
the securities to the succeeding 
guardian, leaving a balance still due 
the wards, and the estate of the first 
guardian is insolvent, in distribut¬ 
ing his assets the dividend should 
be made on the balance due the 
wards after deducting the securities 
assigned.—^Patton's Appeal, 62 Pa. 
143. 

5. Ind.—^Higgins v. State, 87 Ind. 

282. 

Demand 

. The personal representative should 
turn over the ward's funds without 
demand.—Higgins v. State, supra. : 
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B. S.C.—^Moorehead v. Orr. 1 S.C. 
804. 

7m Ala.—Stanmyre v. Poster, 42 Ala. 
628. 

Pa.—Catanzarittl v. Bianco, 198 A. 
806, 131 Pa.Super. 207. 

Where guardian misapplied funds 
belonging to his ward's estate, a 
decree of the orphans' court deter¬ 
mining that estate of minor ward 
was a creditor of the estate of de¬ 
ceased guardian constituted a direc¬ 
tion that guardian’s executrix pay 
the amount due to a proper repre¬ 
sentative of the minor's estate, not 
out of executrix' own individual 
funds or property, but out of such 
assets of the estate of the deceased 
gruardian as had come into her pos¬ 
session as executrix.—Catanzarittl v. 
Bianco, supra. 

8. U.S.—^Newberry v. Wilkinson, 
Wash., 199 P. 673, 118 GC.A 111. 

0. S.C.—^Westmoreland v. West, 30 
S.C.Eq. 418. 

10. S.C.—Floyd V. Priester, 29 S.C. 
Eq. 248. 

11. Md.—Crothers v. Crothers, 91 A. 
691, 123 Md. 603. 

Deposit in guardian's name as im¬ 
proper see supra 9 86. 

12. N.D.—^In re Druhl's Estate, 237 
N.W. 697, 61 N.D. 168. 

Pa.—^In re Lee's Estate, 21 A.2d 87, 
342 Pa. 667—Commonwealth to Use 
of Santinl by Scarry v. American 
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and the provisions giving such power must be strict¬ 
ly complied with.^^ However, while it has been 
held that the power to order a sale does not au¬ 
thorize the court to order an exchange of the 
ward's lands for other lands,there is also au¬ 
thority to the contrary.^5 it has been held that an 
order for the sale of a minor's real estate cannot 
be made by a judge at chambers,but there is also 
authority to the contrary.Where a prior order 
transferring the proceeding to obtain a sale had 
been revoked, a subsequent order of transfer to 
another county is valid, and the court of the lat¬ 
ter county has jurisdiction over the proceedings.^® 

The jurisdiction of the court as dependent on 
the purpose for which the sale is made is con¬ 
sidered infra § 107, 

As affected by situs of property or domicile of 
ward. In some states jurisdiction to order a sale 
of a minor’s land on application of his guardian is 
in the proper court of the county in which the land 
is situated,^® even though the guardian may have 
been irregularly appointed,2® or is a nonresident of 
the state,2i or although the ward is such a nonresi¬ 


dent,2® since the fact of the nonresidence of the 
guardian or of the ward goes only to the question 
of jurisdiction of the person, whereas the proceed¬ 
ing is in rem.23 It has been held that a probate 
court of the state in which land is situated may or¬ 
der a sale of the land of a nonresident minor to 
provide for his education;®^ but a probate court 
cannot for any purpose render an order for the 
sale of the ward’s lands situated in another state.®® 

In other states jurisdiction to order sales of the 
ward’s real estate is in the court o'f the county in 
which the guardian received his appointment, wheth¬ 
er the estate is situated in that county or in an¬ 
other,®® or in the court of the county in which 
the ward is domiciled ;®7 but, if a probate court 
appoints a guardian for an infant whose domicile 
and property are situated in another county, and 
orders a sale thereof, the sale is void for want of 
jurisdiction in the court to make the appointment 
and order of sale.®® 

Where the proper court has jurisdiction of the 
person and estate of a minor, it may order the sale 
of land situated in another county;®® and, where 


Employers' Ins. Co. of Boston, 
Mass.. 20 Erie Co. 384. 

28 C.J. p 1169 note 37. 

Authority of guardian to sell without 
court order see supra S 82. 

Sales of Infant's property generally 
see the C.J.S. title Infants S§ 09- 
70. also 31 CJ. p 1037 note 70-p 
1058 note 53. 

13. Ky.—Ford v. May, 164 S.W. 88. 
157 Ky. 830. 

N.C.—Buncombe County v. Cain, 188 
S.E. 399, 210 N.a 766. 

Presumption of power 
However, In the absence of proof 
to the contrary, every fact necessary 
to support the authority of the court 
to make an order of sale, directing a 
guardian to sell the ward's land, and 
to confirm the sale, will be presumed. 
—^Finley v. Wakefield, Tex.Civ.App., 
184 S.W. 765. 

28 C.J. p 1169 note 42. 

14. Okl.—Cochran v. Davis, 6 P.2d 
685, 154 OkL 103. 

Or.—Olsen v. Hasmussen, 30 P.2d 
329, 146 Or. 648. 

Tex.—Crier v, Cowden, Civ.App., 261 
S.W. 822. 

28 C.J. p 1169 note 39. 

15. Iowa—Stephens v. Wood, 196 N. 
W. 239, 196 Iowa 1394. 

Season for rule 

"No one questions the power of 
the court to determine 'the peculiar 
circumstances' that make a sale of 
a ward's property advisable, nor does 
anyone dispute the proposition that 
a guardian under direction of the 
coTirt may be authorized to invest'a 


ward's funds in other property. To 
say that, under such circumstances 
as are disclosed in this record, it 
was the duty of the court to order 
the parties to go through the for¬ 
mality of having the guardian re¬ 
ceive money for the sale of the 80 
acres, and then instantly reinvest 
the same in the 180-acre tract, is to 
hold that our statute requires the 
performance of a vain and useless 
I formality."—Stephens v. Wood, 196 
N.W. 239, 242, 196 Iowa 1394. 

Xn, Kentucky 

(1) Under a statute authorizing 
sales for cash, and another statute 
authorizing Investments of cash, the 
court may approve exchange of land 
for other land.—^Homans v. Johnson, 
171 S.W.2d 241, 294 Ky. 168. 

(2) Prior to such statutes, the 
court lacked such power.—Ford v. 
May, 164 S.W. 88, 167 Ky. 830. 

16. N.T.—^In re Bookhout, 21 Barb. 
348. 

17. La—Cole v. Bichmond, 100 So. 
419, 166 La. 262. 

Neb.—Stewart v. Daggy. 18 N.W. 
399. 13 Neb. 290. 

18. Okl.—^Manuel v. Kidd, 258 P. 
732, 126 Okl. 71. 

19. Iowa—In re Caskey, 166 N.W. 
761, 183 Iowa 1323. 

28 C.J. p 1170 note 66. 

In mdlan Territory 

Under statute extending the laws 
of Arkansas over the Indian Ter- i 
ritory, and providing that "county," 
as used in the Arkansas statute, 
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should mean Judicial division or dis¬ 
trict, it was held that a court in 
the district in which the land was 
situated had Jurisdiction of the 
guardian's petition for a sale there¬ 
of.—Jolnes V. Patterson, 47 S.Ct 706, 
274 U.S. 644, 71 L.Bd. 1194, revers¬ 
ing Patterson v. Joines, 244 P. 585, 
114 Okl. 9, certiorari granted Joines 
V. Patterson, 46 S.Ct. 353, 270 U.S. 
639, 70 L.Bd. 774. 

20. Pa.—Balllet's Appeal, 2 Walk. 
268. 

21. Ark.—^Landreth v. Henson. 173 
S.W. 427, 116 Ark. 361. 

Iowa.—In re Caskey, 166 N.W. 761, 
183 Iowa 1823. 

22. Iowa.—In re Caskey, supra. 

23. Iowa.—In re Caskey, supra. 

24. Tex.—Bouldin v. Miller, 28 S. 
W. 940, 87 Tex. 359, affirming, Civ. 
App., 26 S.W. 133—Neal v. Bartle- 
son. 65 Tex. 478. 

25. Tex.—^Wren v. Howland, 76 S.W. 
894, 33 Tex.Clv.App. 87. 

26. Cal.—^Los Angeles County v. 
Wlnans, 109 P. 640, 13 Cal.App. 
234. 

28 C.J. p 1170 note 61. 

27. Elan,—Connell v. Moore. 78 
164, 70 Kan. 88. 109 Am.S.R. 408. 

Puerto Rico.—Martorell v. Ochva, 28 
Puerto Bico 28. 

28. Kan .—Connell v. Moore, 78 P. 
164, 70 Kan. 88, 109 Am.S.B. 408. 

29. Okl.—Klaus v. Campbell-Bat- 
cUir Land Co., 160 P. 676, 48 Okl. 
648—^Dewalt v. Cline, 128 P. 121, 
35 OkL 197. 
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the land to be sold is located in several counties, the 
proper court in a county in which part of the land 
:is located has jurisdiction to order or approve the 
sale of all the land.^^ 

Termination of guardianship. The power of the 
■court to order or approve a sale terminates with 
the termination of the guardianship, as by the 
ward's death or the attainment of his majority pend¬ 
ing the proceedings.31 

Jurisdiction of courts of equity. According to 
some decisions a court of equity has no inherent 
power to direct the sale of an infant's estate.32 By 
the weight of authority, however, a court of equity 
:as the general guardian of infants within its juris¬ 
diction has an inherent power to order the sale of 
-an infant's real estate whenever it will be benefi¬ 
cial to him,3® and it has been held that this inherent 
-power is more comprehensive than that provided 
.and regulated by statute.®^ In any event, in many 
jurisdictions under statutes to that effect, courts of 
■equity have the power to order a sale in a proper 
.case.®® 

A statute which confers on a probate court ju¬ 
risdiction to order a sale of a ward's land for pur¬ 
poses of investment does not deprive a court of 
•equity of its jurisdiction to order the sale of an 
infant's land for his maintenance;®® and it has 
been held that a statute which confers jurisdiction 
<on a probate court to order a sale of infants’ land 


does not oust a court of equity of jurisdiction un¬ 
less there is some express provision in the statute to 
that effect.® 7 

Jurisdiction of prohate courts. A court of pro¬ 
bate, being a court of limited jurisdiction, deriving 
its power solely from constitutional or statutory pro¬ 
visions, has no jurisdiction to order a sale of an in¬ 
fant's real estate in the absence of such authoriza¬ 
tion.®® However, under constitutional and statu¬ 
tory provisions in many states probate courts have 
jurisdiction to sell lands of infant wards for speci¬ 
fied purposes.®® These statutes are not retroactive, 
but confer jurisdiction only in proceedings com¬ 
menced after the statutes took effect,4® unless the 
statute specially provides for jurisdiction of pend¬ 
ing proceedings.^^ It has been held that a probate 
court having jurisdiction retains such jurisdiction, 
and, independently of statute, may cure defects 
and irregularities in prior proceedings, so long as 
the guardianship is not closed.^® 

§ 106. Property or Interests Subject to Sale 

The question of what property or Interests of the 
ward may be ordered to be sold depends on the governing 
statute. Generally, the power to order sale is not de¬ 
pendent on the nature and quality of the estate. 

The question of what property or interests of the 
ward may be ordered to be sold by the guardian de¬ 
pends on the governing statute.^® Where by stat- 


Ky.—McDonald's Guardian Ad 
Litem V. McDonald's Guardian, 76 
S.W.2d 919, 266 Ky. 682. 

28 C.J. p 1171 note 66 [a]. 

31. Tex.—John Schumacher State 
Bank v. Tschledel, Clv.App., 92 
S.W.2d 671. 

Majority prior to approval 
The statute empowering a guard¬ 
ian to sell his ward’s real estate 
OB approval of the circuit court con¬ 
templates the rendition of a Judg¬ 
ment of approval at a time when 
the ward Is still an Infant and con¬ 
fers no power on the guardian to 
consummate the sale or the court to 
approve It after the ward has arrived 
at his majority, and, where ward 
arrived at majority after sale of his 
real property by guardian at fixed 
price but before approval thereof by 
the circuit court, the sale had no 
binding effect and neither guardian 
nor commissioner could execute deed 
for ward.—^Wlnn v, William, 163 S. 
W.2d 473, 291 Ky. 258, 141 A.L.R. 
1020. 

32. N.T.—Matter of O'Donnell, 116 
N.B. 1001, 221 N.T. 197, reversing 
165 N.Y.S. 1102, 178 APp.Div. 928. 

28 C.J. p 1169 note 48. 


3a HI.—Hale v. Hale, 33 N.EL 858, 
146 Ill. 227, 20 L.H.A. 247. 

28 C.J. p 1169 note 44. 

34. Tenn.—^Hurt v. Long, 16 S.W. 
968, 90 Tenn. 445. 

35. Ky.—^Nunnelly v. Nunnelly, 201 
S.W. 976, 180 Ky. 131. 

28 C.J. p 1170 note 46. 

38. Ark.—Shumard v. Phillips, 13 
S.W. 610, 53 Ark. 37. 

37. N.C.—^Harrlss v. Richardson, 16 
N.a 279. 

sa Or.—Olsen v. Rasmussen, SO P. 

2d 829, 146 Or. 648. 

28 C.J. p 1170 note 61. 

39. Okl.—^Dosar v. Hummell, 214 P. 
718, 89 OkL 152. 

28 C.J. p 1170 note 53. 

40l Ohio.—^Ream v. Wolls, 55 N.B. 
176, 61 Ohio St. 131. 

41. R.I.—^McGale v. McGale, 29 A. 

967, 18 R.I. 676. 

28 CJ. p 1170 note 55. 

48. Tex.—Wilkinson v. Owens, Civ. 
App., 72 S.W.2d 830. 

4a Ky.—Thurman v. Thurman, 169 
S.W.2d 402, 289 Ky. 599. 

Money 

A sale of money as such Is not 
comprehended by a statute authorlz- 
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Ing the sale of the personal property 
of the Infant—Jones v. Peterson, 72 
S.W.2d 76, 336 Mo. 242. 

Plowage easement 

Under statute authorizing sale by 
guardian of any Interest in land 
when approved by chancellor, guard¬ 
ian properly Instituted proceeding to 
obtain chancellor’s consent to sale of 
a fiowage easement, since an ease¬ 
ment is properly denominated as an 
“interest In land.’’—Thurman v. 
Thurman, 159 S.W.2d 402, 289 Ky. 
699. 

Part of estate 

A statute authorizing the guardian 
to sell a part of the Infcuit’s real 
estate does not empower the court to 
decree a sale of the whole estate.— 
In re Mount, C.C.D.C., 17 F.Cas.No. 
9,885a, 2 Hayw. & H 44. 

Joint inheritance 

A statute providing for the sale 
of a ward’s Interest in land descend¬ 
ed to heirs Jointly, where one or 
more of them are Infants, and where 
a division cannot be made, applies 
only where a ward holds as heir or 
devisee Jointly with other heirs or 
devisees and a separation of his in¬ 
terest from theirs Is sought, and 
does not apply where a guardian 



§ 106 


aVABBlAK AND WARD 


39 O.J.S. 


ute certain property is inalienable, the court does 
not have jurisdiction to order a sale thereof,and 
the state of facts as described in the petition to sell 
the property determines whether the court has such 
jurisdiction.^® 

In the absence of statutory restrictions, power to 
order a sale of the ward’s real estate is not depend¬ 
ent on the nature and quality of the estate."*® It has 
been held that a sale may be ordered of an abso¬ 
lute estate of present possession and enjoyment,*7 
a trust estate devised to the ward,^® or a future es¬ 
tate or interest,*® such as a contingent®® or rever- 
sionary®! estate, or an estate in remainder,®® al¬ 
though, because of the uncertainty of the value of 
a future or contingent estate, the courts are more 
reluctant to order a sale thereof, lest there be a 
sacrifice of the interests of the infant.®® It has 
been held that the court may order the sale of the 
minor’s undivided interest in several allotments of 
property in one proceeding.®* 

Homestead; exempt property. An infant’s home¬ 
stead or homestead interest may be ordered to be 
sold,®® unless the estate of the deceased parent 
through which it comes is at the time in debt.®® 
Such a sale is not a forced sale and is not for that 
reason in contravention of the homestead laws.®^ 


The court may even order exempt property, such 
as household effects, to be sold, where the only ef¬ 
fect of a refusal so to order would be to give the 
use of such articles to the guardian.®® 

Restrictions in will. Where a will prohibits a 
sale or division of realty devised to infants until the 
youngest becomes of age or is married, the court 
has no power to order a sale by the guardian,®® 
unless it is otherwise impossible to carry out the 
terms of the will.®® However, it has been held 
that, where a will provides that the devisees shall 
each take out a certain proportion of his share when 
he comes of age, and the balance when all the oth¬ 
er devisees come of age, the estate of the wards is 
vested in them on the death of the testator and may 
be sold.®l It has also been held that, where under 
the will the property is not to be delivered to the 
ward until he arrives at a certain age, the court 
may order a sale of such property pending an ap¬ 
peal from a decision as to the validity of the will, 
where provision is made not to deliver the pro¬ 
ceeds to the ward until all the rights of the respec¬ 
tive parties under the will are finally adjusted.®® 

§ 107. Purposes for Which Sale Authorized 

Under some statutes a sale may be ordered where It Is 
manifestly for the ward's benefit; under others sales may 


seeks to sell an undivided Interest of 
the ward's Interest in lands, the 
other Interest In which belongs to 
persons not his coheirs.—Fitzpatrick 
V. Beal. 62 Miss. 244. 

property bonght by former guard- 
laa 

Where a new guardian was ap¬ 
pointed and obtained an order of 
court and advertised ajid sold prop¬ 
erty bought by a prior guardian 
without authority of court, no injury 
was done the former guardian or his 
bondsmen of which they can com¬ 
plain; it was the right and duty of 
the court to dispose of an invest¬ 
ment that was standing in the way 
of the ward's proper education and 
support, and defendants cannot com¬ 
plain. being responsible for its be¬ 
ing foisted on the estate.—^Bankers 
Trust Co. V. Hamstead, 3 Tenn.App. 
264. 

44. Allotment of Indian 

Under federal statute, providing 
that only a specified percentage of 
a surplus allotment to an Indian is 
alienable, the court may not sell the 
entire allotment of a minor Indian. 
—^Le Flore v. Steen, 261 P. 1022, 123 
Okl. 84, certiorari denied Steen v. 
Le Flore, 47 S.CL 768, 274 U.S. 768, 
71 L.Bd. 1387. 

46. OkL—^Le Flore v. Steen, supra. 
Ala.—^McCreary y. Billing, 68 Sf. j 


811, 176 Ala. 314, Ann.Cas.l916A 
661. 

28 CJ. p 1171 note 68. 

Title In dispute 

Jurisdiction of county courts to or¬ 
der sale of minor’s land is not de¬ 
stroyed or suspended by fact that 
minor’s title is in dispute or that 
land is adversely occupied.—Johnson 
V. Thornburgh, 254 P. 63, 124 Okl. 
123, certiorari granted 48 S.Ct. 28, 276 
U.S. 613, 72 Ii.Ed. 400, certiorari dis¬ 
missed 48 S.Ct. 322, 276 U.S. 601, 
72 L.Ed. 725. 

47. Ala.—McCreary y. Billing, 68 
So. 311, 176 Ala. 814, Ann.Cas.l916A 
661. 

4&. D.C.—Thaw v. Ritchie, 16 D.a 
200, affirmed 10 S.Ct. 1037, 186 U. 
S. 619, 34 L..Ed. 631. 

28 CJ. p 1171 note 70. 

49. Ala.—^McCreary v. Billing, 68 So. 
811, 176 Ala. 314, Ann.Cas.l916A 
661. 

28 CJ. p 1171 note 71. 

60. Mich.—^Hovey v. Nellis, 67 N. 

W. 265, 98 Mich. 374. 

28 C.J. p 1171 note 72. 

51. Ala.—^McCreary v. Billing, 68 So. 
311, 176 Ala. 314. Ann.Cas.l916A 
661. 

Iowa.—^Foster v. Young, 86 Iowa 27. 

58. Ala.—McCreary v. Billing, 68 
So. 311, 176 Ala. 314, Ann.Cas.l916A 
561. 

28 C.J. p 1171 note 74. 


Xa Georgia 

A guardian can sell the minor's 
vested Interest in remainder under 
order from the court of ordinary, 
although he may not so sell a con¬ 
tingent Interest.—Calhoun v. Thomp¬ 
son, 165 S.E. 183, 171 Ga. 286—28 C. 
J. p 1171 note 74 (c). 

53. Ala.—McCreary v. Billing, 58 So. 
311, 176 Ala. 814, Ann.Cas.l916A 
561. 

28 C.J. p 1171 note 76. 

54. Okl.—^Littlehead v. Mount, 227 
P. 98. 99 Okl. 226. 

56. Ala.—^Williams v. Uptagraflt, 
168 So. 670, 232 Ala. 454. 

28 C.J. p 1171 note 78. 

56. Ark.—Puckett v. Glendenning, 
206 S.W. 464, 186 Ark. 661. 

28 C.J. p 1171 note 79. 

57. Okl.—^Hartsog v. Berry, 146 P. 
328, 46 Okl. 277. 

28 C.J. p 1171 note 80. 

58. Ky.—^Farris v. Bingham, 176 S. 
W. 649, 164 Ky. 444. 

59. Miss.—Shipp y. Wheeless, 38 
Miss. 646. 

60. Ga—S outhern Marble Co. v. 
Stegall, 15 S.E. 806, 90 Ga 236. 

61. Cal.—Fitch v. Miller, 20 Cal. 362. 

63. S.C.—Hunt v. Hunt. 106 S.B. -767, 
116 S.C. 1. 
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be ordered only for ipeclfled purposes. Sales have been 
allowed for the payment of debts, for reinvestment, for 
the support, maintenance, and education of th‘e ward, and 
for other purposes. 

While at common law the ward’s property could 
be sold only to pay debts and to support and edu¬ 
cate the ward,®* under statutes so providingf, the 
property may be sold for other purposes,®^ provided 
other provisions as to such sale are complied with.®® 

Under some statutes the guardian ordinarily may 
be ordered to sell a minor’s real estate whenever it 
will be manifestly for his benefit;®® and in some 
jurisdictions a court of equity has this power, in¬ 
dependently of statute.®^ However, where the stat¬ 
utes authorize certain courts to order a sale for 
purposes therein designated, they have no power to 
order a sale, except for the purposes enumerated.®® 
Nevertheless, it has been held, under a statute au¬ 
thorizing the court to order a sale where neces¬ 
sary or for the ward’s benefit, that a sale may be 
ordered in such circumstances, even though the par¬ 
ticular purpose of the sale is not among those stat¬ 
ed in statutes designating specific purposes;®® and 
it has also been held that a court of equity, where 
it has the power to order a sale as to one of the 
purposes, may determine the whole cause, and or¬ 
der a sale for aU of the purposes, even though it 
could not order a sale for the other purposes stand¬ 
ing alone.^® 

Advances. Under some statutes a sale may be 
ordered for the purpose of reimbursing the guard¬ 
ian for funds already expended by him in the 


ward’s behalf but after the guardianship has 
terminated, the court cannot empower the guardian 
to sell lands of his former ward to pay advances 
made by him for the ward’s education.*^® 

Compromise of claims. In the absence of statu¬ 
tory authority a sale cannot be ordered for the pur¬ 
pose of compromising litigated claims,7® but, if the 
guardian is given authority, by statute, to compro¬ 
mise a controversy concerning the ward’s land, the 
court may order him to convey the ward’s interest, 
in consummation of the compromise.^^ 

Debts and liens. A sale may generally be or¬ 
dered, whenever necessary to pay the debts of the 
ward,*^® or to discharge encumbrances on the prop¬ 
erty ;7® and a sale may also be ordered to pay 
claims against the ward’s ancestor or predecessor 
in interest where it is beneficial to the ward to do 
so.^*^ However, a sale may not be ordered for the 
payment of debts of a deceased ward, since the 
death of the ward terminates the guardianship 8 
nor can the lands of one ward be ordered to be sold 
to pay the debts of another ward of the same guard¬ 
ian ;'^8 nor can a sale of an entire estate owned by 
adults and infants be ordered, for the purpose of 
paying debts and settling the interests and claims 
of the adults.®® 

Distribution among joint owners. In some ju¬ 
risdictions a sale may be ordered for the purpose 
of distributing the proceeds among the joint own¬ 
ers, where the estate cannot be conveniently and 
equitably divided in kind.®i 


63. Or.—Olsen v. Hasmussen, 30 F. 
2d 329, 146 Or. 648. 

64. Statute strictly construed 
Statutes permitting guardian to 

sell ward’s lands for purposes other 
than payment of debts and support 
and education of ward, being In dero¬ 
gation of common law, must be 
strictly construed, and their appli¬ 
cation limited to purposes particu¬ 
larly specified in statutes.—Olsen v. 
Rasmussen, supra, 

65. Or.—Olsen v. Rasmussen, su¬ 
pra 

66. Mich.—^In re Maloch, 206 N.W. 
310, 238 Mich. 68. 

28 C.J. p 1172 note 88. 

67. Ala—^McCreary v. Billing, 68 
So. 311, 176 Ala 314, AnmCas. 
1915A 661. 

28 C.J. p 1172 note 89. 
ea Okl.—Cochran v. Davis, 6 P.2d 
685, 154 Okl. 103. 

28 C.J. p 1172 note 90. 

Sale to confirm condemnation In 
another county of ward’s property 
is unauthorized, and the sale Is void. 
—City of Tyler v. First Nat. Bank, 
Tex.Clv.App., 46 S.W.2d 464, error 
refused. 


69. Okl.—^Noel V. Edwards, 260 P. 68, 
127 Okl. 163—Abraham v. Homer, 
226 P. 45, 102 Okl. 12. 

7a Qa—Moore v. Pittman, 196 S. 
E. 60, 63, 185 Ga 619. 

Reason for rule Is the "well-rec- 
ognlzed principle of equity jurispru¬ 
dence that, where a court of chan¬ 
cery has acquired jurisdiction of a 
cause for any purpose, it will pro¬ 
ceed to determine the whole cause, 
although In so doing It may decide 
question which. If standing alone, 
would furnish no basis of equitable 
jurisdiction.”—^Moore v. Pittman, su¬ 
pra 

Reinvestment 

On application by guardian to sell 
property not only for support and 
maintenance of widow and minor 
children but for reinvestment of res¬ 
idue, superior court sitting in term 
having jurisdiction as to sale for 
reinvestment was authorized to de¬ 
termine the whole cause.—Moore v. 
Pittman^ supra 

71. R.I.—^Bast Greenwich Sav. Inst. 

V. Shlppee, 40 A. 872, 20 R,I. 660. 
28 C.J. P 1173 note 4. 
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73. Ark.—^Phelps v. Buck, 40 Ark. 
219. 

73. Mo.—^Leet v. Grat% 92 Mo.App. 
422. 

74t Ky.—Skidmore v. Cumberland 
Valley Land Co., 104 S.W. 390, 
126 Ky. 576, 31 Ky.L. 1002. 

28 C.J. p 1172 note 93. 

75.- Ga.—Jernlgan v. Radford, 185 
S.E. 828, 830, 182 Ga 484, quoting 
Corpus Juris. 

28 C.J. p 1172 note 94. 

7a Ga—Jernlgan v. Radford, su¬ 
pra quoting Corpus Jarls. 

28 C.J. p 1172 note 95. 

77. Ky.—^Irvine v. Stevenson, 209 S. 
W. 7, 183 Ky. 306. 

Puerto Rico.—^Bx parte Nadal, 6 
Puerto Rico 106. 

7a Tex.—^Alford v. Halbert, 12 S. 

W. 76, 74 Tex. 346. 

28 C.J. p 1172 note 96. 

7a OkL—Gaines v. Montgomery, 200 
P. 219, 82 Okl. 276. 
sa La—^Dumestre’s Succession, 4 
So. 828, 40 LaAnn. 671. 

81. La—^Dumestre’s Succession, su¬ 
pra 

28 C.J. p 1172 note 9L 
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Reinvestment. Another purpose for which, un¬ 
der the statutes, a sale may be ordered is reinvest¬ 
ment where it is shown that a reinvestment will be 
beneficial to the interests of the ward;^^ and in 
some jurisdictions, independently of statute, equity 
may decree a sale of the ward’s land for reinvest¬ 
ment of the proceeds for the general interest and 
advantage of the ward.®® 

Repairs and improvements. It has been held that 
a sale cannot be ordered for the purpose of obtain¬ 
ing means to pay for repairs and improvements,®^ 
and, if the guardian erects improvements with his 
own money, he cannot obtain a legal order to sell 
to reimburse himself.®® However, it has also been 
held that, where a power of sale is granted and the 
objects are not limited, the court may order a sale 
for the purpose of improving other real estate.®® 

Support, maintenance, and education. One of 
the most usual purposes for which lands of a mi¬ 
nor may be ordered to be sold, when necessary, is 
his support, maintenance, and education,®7 and this 
will ordinarily be done when, and only when, the 
income of the estate and the corpus of the personal 
estate are insufficient therefor,®® and only while the 
ward is living.®® However, where the guardian is 
also the parent of the infant ward, he will not be 
permitted to sell the ward’s real estate for such pur¬ 
pose, unless it is clearly shown that he is unable to 
support and educate him.®® 

§ 108. Grounds for Refusing Order 

Grounds for refusing an order of sale include such 


facts as that the sale will not bring a fair price or suf¬ 
ficient proceeds to accomplish Its purpose, or that the 
sale is not necessary or will not be for the ward’s best 
interests. 

It is a good ground for denying an application for 
an order for sale that the sale will not, under the 
circumstances, bring a fair price for the property,®1 
or that a fair sale cannot be made on account of a 
possible future claimant with superior title,®® or 
that sufficient proceeds will not be realized from the 
sale for the purpose for which the sale is asked.®® 
It is also a good ground for refusal that the sale is 
not necessary,®^ or will not be for the best interests 
of the ward.®® However, if it is clearly for the in¬ 
terest of a minor that his realty be sold and con¬ 
verted into money, the probate court will award an 
order of sale, although in the event of his death 
during minority the proceeds would go to other par¬ 
ties than those to whom the land would descend.®® 

§ 109. Who May Secure Order 

In general, only the regular statutory or testamentary 
guardian, duly appointed or recognized, and properiy 
qualified, may secure an order for the sale of the ward’s 
property. 

As a general rule proceedings to secure an order 
for the sale of an infant’s lands may and should be 
brought by the regular statutory or testamentary 
guardian, duly appointed or recognized by the court, 
who has properly qualified,®'^ or, in some jurisdic¬ 
tions, by the infant’s next friend, as appears in the 
C.J.S. title Infants § 61, also 31 C.J. p 1041 note 
68. The order cannot be obtained by a guardian 
whose appointment is for any reason void;®® nor 


82. Ala.—Warren v. Southall, 141 
So. 632, 634, 224 Ala. 653, cltlnsr 
Cozpiui Juris. 

28 C.J. p 1173 note 10. 

83. Ala.—^McCreary v. Bllllnj, 58 So. 
311, 176 Ala. 314, Ann.Cas.l916A 
661. 

28 C.J. p 1173 note 11. 

84. Ga.—Little v. West, 89 S.R 682, 
145 Oa. 668. 

28 C.J. p 1172 note 1. 

85. Ga.—Little v. West, supra. 

88. U.S.—U. S. Mortj. Co. v. Sper¬ 
ry, C.C.I11., 24 F. 838, reversed on 
other grounds 11 S.Ct. 321, 138 U. 
S. 318, 34 L.Ed. 969. 

87. Ala.—Williams v. UptagraiEt, 
168 So. 570, 282 Ala. 454—Warren 

V. Southall, 141 So. 632, 634, 224 
Ala. 653, citing Corpus Juris. 

Mich.—In re Maloch, 206 N.W. 310, 
238 Mich. 68. 

28 C.J. p 1173 note 6. 

88. Ky.—^Laudrum v. Clark, 102 S. 

W. 271, 81 Ky.L. 276. 

28 C.J. p 1173 note 7. 

89. Cal.—In re Clanton, 153 P. 459, 
171 CaL 381. 


90. Okl.—Cox V. Fisher, 161 P. 171, 
61 Okl. 304. 

28 CJ. p 1173 note 9. 

91. Flaw In. title 

It Is a good ground for denying 
an application for an order for sale 
that a flaw in the title might deter 
bidders and sacriflee the property.— 
Moore’s Estate, 9 Phila.., Pa., 326. 
98. Va.—Garland v. Loving, 1 Rand. 
896, 22 Va. 396. 

93. Ky.—Lynn v. Lynn, 34 S.W. 
1065, 17 Ky.L. 1364. 

94. Debts payable out of Income 

If the purpose of the sale is to pay 
the ward's debts, the order should be 
denied where the debts are not press¬ 
ing and the income would in a rea¬ 
sonable time pay the debts.—Linder 
V. Holmes, 2 Ind. 629. 

95. Sale to corporation for stock 
Leave to convey the infants’ inter¬ 
est in conjunction with all other 
owners to a corporation formed to 
hold the property and to issue stock 
to the guardian for the infants 
should be denied, where the property 
would be tied up indeflnltely, the 
value of the stock would be uncer¬ 
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tain, and the gruardian would be a 
minority stockholder.—^Matter of Ev¬ 
ans, 148 N.Y.S. 839, 82 Misc. 193. 

96. Pa.—^Drayton’s Estate, 6 Phila. 
167. 

97. Mo.—Scott V. Royston, 123 S.W. 
464, 223 Mo. 568. 

28 C.J. p 1174 note 19. 

Order held void 

Order made by clerk of superior 
court for sale of infant’s property on 
petition of one who is not his duly 
appointed and qualifled guardian is 
void.—Buncombe County v. Cain, 188 
S.E. 399, 210 N.C. 766. 

Appolutmeut of guardian In another 
state 

The fact that the Infant had been 
removed from the state and there 
was an attempted appointment of a 
guardian in another state would not 
affect the right of the guardian ap¬ 
pointed in the state to sue for the 
sale of the infant’s property.—Hegar- 
ty V. Arkle’s Guardian, 280 S.W. 189, 
213 Ky. 16. 

98. Ind.—State v. McLaughlin, 77 
Ind. 385. 

28 C.J. p 1174 note 23. 
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can a guardian who has never properly qualified as 
such apply for the order, and an order granted to 
such a guardian is an absolute nullity.®® Howev¬ 
er, it has been held that an order of sale can be 
granted to a temporary guardian before notice of 
his appointment has been issued or served.^ Wheth¬ 
er the guardian who applies for the order has au¬ 
thority to do so is for the court to whom the appli¬ 
cation is made to determine.^ 

The order cannot be obtained by the husband of 
an infant wife;® and, although there is authority to 
the contrary,^ it has also been held that the order 
cannot be obtained by the father or other natural 
guardian.® Where the law separates the oflSces of 
guardian of an infant’s person and curator of his 
estate, the latter is the proper individual to apply 
for the sale of the ward’s estate.® 

Where there are unborn heirs, the court may or¬ 
der a sale on the petition of the guardian of the 
other heirs, but such sale can affect only the latter’s 
rights, and not the rights of the unborn heirs.^ 

Under some statutes the owner of a particular es¬ 
tate may proceed against the owner of the rever¬ 
sion or the remainder, although an infant, for the 
sale of the property for reinvestment,® but this 
does not authorize such owner to petition for a sale 
of the ward’s interest in remainder for the ward’s 
support and education, since such a petition can be 
made only by the ward’s guardian.® 

Temporary or special guardian. It has been held 
that an order of sale may be granted to a temporary 
guardian and, under statute to that effect, a 
special guardian may secure such an order.^^ 


§ 110. Proceedings to Obtain Order of Sale 

In general, proceedings to obtain an order of sale 
must be in strict compliance with the requirements of the 
statute under which the application la made; but, where 
the court has Jurisdiction, a sale is not void by reason 
of mere irregularities. 

Although, in some jurisdictions, the statute au¬ 
thorizing a sale by a guardian of the real estate of 
an infant is held to be remedial in character and 
is to be liberally construed,as a general rule, in 
order to give a court jurisdiction to sell the lands 
of an infant on the application of his guardian 
therefor, there must be a strict compliance with the 
requirements of the statute under which the appli¬ 
cation is made otherwise an order for a sale will 
be inoperative and the sale thereunder void.^* How¬ 
ever a sale is not void where the defects or irregu¬ 
larities are such as are cured by statute but it 
has been held that a statute curing irregularities 
and defects does not apply to jurisdictional de- 
fects.i® 

Enough must appear either in the application or 
the order, or somewhere on the face of the pro¬ 
ceedings, to call on the court to proceed to act;^'^ 
but to support jurisdiction of the court it is not 
necessary that evidence of the facts authorizing the 
sale should appear on the record and, where 
the court has jurisdiction, the sale is not void by 
reason of irregularities and errors in the proceed¬ 
ings in the course of which the sale is directed.^® 

To make the guardian responsible for a loss to 
the ward from a sale, something more than an er¬ 
ror of the court must be made to appear; it must 
. appear that he willfully practiced a deception on the 


ge. Neb.—Wells v. Shacklebergr, 70 
N.W. 242. 50 Neb. 670. 

Wash.—Vanhorn v. Nestoss. 169 P. 
807, 99 Wash. 328. 

1. Tex.—McKinley v. Salter, Ciy. 
App., 186 S.W.2d 616, error dis¬ 
missed, Judsrment correct, appeal 
dismissed 61 S.Ct 784, 312 U.S. 
659, 85 L.Ed. 1106. 

S. IlL—Fltzslbbon v. Lake, 29 Ill. 

165, 81 Am.D. 802. 

28 C.J. p 1174 note 22. 

3. Ohio.—^Dengenhart v. Cracraft, 36 
Ohio St. 549. 

28 aJ. P 1174 note 24. 

A Ky.—^McKee v. Hann, 9 Dana 526. 
28 C.J. p 1174 note 25. 

5. N.J.—Graham v. Houghtalln, 80 
N.J.Law 552. 

28 C.J. p 1174 note 26. 

6. Mo.—Duncan y. Crook, 49 Mo. 
116. 

7. Ky.—Massle v. Hiatt, 82 Ky. 814. 
28 C.J. p 1174 note 82. 


8. Ky.—Crutcher v. Rodman, 81 S. 
W. 262, 118 Ky. 606, 26 Ky.L. 294 
—Sawyer v. Guscurth, 3 Ky.L. 592, 
11 Ky.Op. 498. 

9, Ky.—Sawyer v. Guscurth, supra. 

IOl Jorlsdlctloxi of court 
Under statutes relating to appoint¬ 
ment of a temporary guardian and 
containing provision that rules gov¬ 
erning estates of decedents shall ap¬ 
ply to guardianships if not inconsist¬ 
ent, the county court had Jurisdiction 
to order duly qualified temporary 
guardian of the estate of a minor to 
sell an undivided interest in land, 
notwithstanding such court did not 
have power to sell realty through 
temporary administrator.—^McKinley 
V. Salter, Tex.Clv.App., 136 S.W.2d 
615, error dismissed, Judgment cor¬ 
rect, appeal dismissed 61 S.Ct. 784, 
812 U.S. 659, 85 L.Bd. 1106. 

11. Okl.—^Baker v, Cureton, 150 P. 
1090, 49 OkL 15. 
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12. W.Va.—Frantz v. Lester. 95 S.E. 
945, 82 W.Va. 328. 2 A.L.R. 1558. 

28 C.J. p 1174 note 33. 

13. U.S.—Beezley v. Phillips, Neb., 
117 F. 105. 54 aC.A. 491. 

28 C.J. p 1174 note 34. 

14. Ky.—Cornell v. Cornell. 115 S. 
W. 796, 131 Ky. 660. 

28 C.J. p 1175 note 35. 

15. Wash.—^Vanhorn v. Nestoss, 169 
P. 807, 99 Wash. 328. 

28 C.J. p 1175 note 36. 

16. Neb.—Wells v. Steckleberg, 70 
N.W. 242, 50 Neb. 670. 

17. Ill.—Mulford V. Stalzenback. 46 

Ill. 303. 

ECy.—^Vowles v. Buckman, 6 Dana 466. 

la Iowa—^Pursley v. Hayes, 22 
Iowa 11, 82, 92 Am.D. 860, 

28 C.J. p 1176 note 89. 

la Mo.—Layton v. Henry Shaw Es¬ 
tate, 177 S.W. 592. 

28 C.J. p 1176 note 40. 
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court, by false allegations and false evidence or by 
the concealment of material facts.^o 

It has been held that all steps taken in the probate 
court to effectuate the sale should be shown by the 
records of that court.2i 

§ 111. -Parties 

Authorities differ as to whether the ward op any other 
person is ordinarily a necessary party to a proceeding 
by the guardian for the sale of the ward's property. A 
guardian ad litem should be appointed where the ward 
is a necessary party, or has been made a party, or where 
the guardian is adversely interested. 

In some jurisdictions, frequently on the theory 
that a proceeding by a guardian to obtain a sale of 
the ward’s real estate is for the benefit of the ward 
and not an adversary proceeding, it is not necessary 
to make the ward^^ or any other personas a party 
to the proceeding. In other jurisdictions the ward 
is a necessary party,^^ as is also any other person 
who is interested in the estate but the ward can¬ 
not have the sale set aside because the purchaser 
did not secure a good title through a failure to make 
a certain interested person a party to the proceed- 
ings.26 At any rate, a sale which disposes of the 
interests of persons who were not made parties to 
the proceeding is void in so far as such persons’ 
interests are concerned.^^ 


Guardian ad litem. Where the ward is not a nec¬ 
essary party, a guardian ad litem need not be ap¬ 
pointed to represent him,28 unless it appears that 
the guardian is personally interested in the proceed¬ 
ings,29 or is about to abuse his trust or is seeking 
power to abuse and misapply the estate.® 9 Howev¬ 
er, it has been held that, where the ward is a nec¬ 
essary party,® 1 or in cases where the ward is made 
a party defendant,®® a guardian ad litem should be 
appointed. A guardian ad litem may be appointed 
at rules in a suit by the guardian for the sale of 
the infant’s land.®® 

A guardian ad litem appointed to represent the 
infant in a proceeding for the sale of the infant’s 
property is the infant's representative throughout 
the entire proceeding.®* 

§ 112. -Necessity for Application 

A valid sale requires the presentation of a proper 
application or petition by the guardian to a court of com¬ 
petent Jurisdiction. 

As a general rule, in order to render a guard¬ 
ian’s sale of real estate, under order of court, ef¬ 
fectual to confer a valid title, the court must have 
acquired jurisdiction of the case by the presentation 


ao. N.C—^Harrison v. Bradley, 40 N. 

a 186 . 

21, Mo.—Jones v, Peterson, 72 S.W. 
2d 76, 835 Mo. 242. 

22. Ala.—^Daughtry v. Thweatt. 16 
So. 920, 105 Ala. 615, 63 Am.S.H. 
146. 

28 C.J. p 1175 note 43. 

Parties in proceeding to sell Infant's 
lands generally see the C.J.S. title 
Infants S 64. also 31 O.J. p 1043 
notes 98-14. 

In. Keatncicy 

(1) Under statute providing for 
sale of the ward's property where 
It is Jointly owned with others, the 
ward, although he may be Joined as 
a party plaintiff in a suit brought 
by the guardian, is not a necessary 
party, and the guardian may bring 
a suit, or Join in a suit, including 
an ez parte suit, for such purpose 
without the ward's being made a 
party.—Kidd v. Kidd, 124 S.W.2d 66, 
276 Ky. 271—Greenway's Guardian 
ad Litem v. Green way, 91 S.W.2d 663, 
262 Ky. 818—Smith v. Smith, 72 S. 
W.2d 425. 255 Ky. 191—Clark v. Sat¬ 
terfield’s Adm'r, 26 S.W.2d 616, 23$ 
Ky. 600—28 C.J. p 1176 note 43 [a]. 

(2) However, under other statutes, 
providing for sales for other purpos¬ 
es, as for reinvestment, the Infant 
is a necessary party.—^Walton Bank 
& Trust Co. V. .Glinn, 170 S.W. 611, 


161 Ky. 60—Clark v. Satterfield's 
Adm’r, supra. 

(3) In suit for sale of ward's prop¬ 
erty, where property is Jointly 
owned, under statute considered in 
<1) supra, the ward is not a neces¬ 
sary party defendant, even though 
collateral and incidental relief is 
sought under the other statutes.— 
Greenway’s Guardian ad Litem v. 
Greenway, supra—Clark v. Satter¬ 
field’s Adm’r, supra. 

(4) Statute authorizing private 
sale of infant ward’s land does not 
repeal any part of statute authoriz¬ 
ing sale of real property Jointly 
owned, or take from infant or other 
Joint owners any right conferred 
thereby.—Greenway’s Guardian ad 
Litem V. Greenway, supra. 

23. Ill.—^Mulford V. Beveridge, 78 
IlL 455. 

24. Md.—^Hunter v. Hatton, 4 Gill 
116, 45 Am.D. 117. 

28 C.J. p 1175 note 46. 

25. Va.—^Durrett V. Bavls, 24 Gratt. 
302, 65 Va. 302. 

Wls.—^Rowley v, Rowley, 127 N.W. 
1002, 143 Wls. 326. 

Heirs 

Under statute to that effect, all 
those who would be the Infant’s 
heirs or distributees must be made 
parties defendant, and a failure so 
to make them renders -the sale void. 
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—Newman v. Light, 148 S.H. 818, 162 
Va. 760. 

Executors 

Where a testamentary guardian 
files a petition to sell land devised to 
his ward, the executors should be 
made defendants.—Southern Marble 
Co. V. Stegall, 16 S.E. 806, 90 Ga. 236. 

26 . Va.—^Durrett v. Davis, 24 Gratt. 
302, 65 Va. 302. 

28 C.J. p 1176 note 47. 

27 . Ky.—^Kaze v. Wheat’s Guardian, 
4 S.W.2d 723, 223 Ky. 719. 

28 . Ky.—Scott v. Graves, 164 S.W. 
1084, 153 Ky. 221. 

28 C.J. p 1175 note 60. 

29. Mo.—Ancell v. Southern Illinois 
& M. Bridge Co., 122 S.W. 709, 223 
Mo. 209. 

28 C.J. p 1176 note 51. 

8Ck Ill.—Mason v. Waite, 6 HI. 127. 
31. Iowa.—^Aschan v. McDermott, 
146 N.W. 624, 164 Iowa 760. 

28 C.J. p 1176 note 53. 

38. Ky.—Smith v. Smith, 72 S.W. 
2d 425, 255 Ky. 191. 

83. Va.—^Tolley v. Starke, 6 Gratt. 
339, 47 Va. 339. 

24m Deposltlozis may be taken on no¬ 
tice to guardian ad litem, appointed 
by clerk on filing of guardian’s pe¬ 
tition for sale of land.—Swift Coal & 
Timber Co. v. Cornett, 284 S.W. 1072, 
216 Ky. 270. 
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of a proper application or petition by the guardian*® 
to a court of competent jurisdiction.*® 

§ 113. — Notice of Application 

Whether notice to the ward or others of application 
for sale Is required depends on the applicable statutes; 
the notice should substantially comply with the statutory 
requirements as to contents and service. 

Whether notice of application for a sale of the 
ward’s estate by the guardian is required depends 
on whether such requirement is contained in an 
applicable statute.®^ In some jurisdictions it is held 
that, in the absence of a statutory requirement, no¬ 
tice is not required to be given to the ward of an 
application for the sale of his land,®® since he is in 
court by the filing of the petition and appearance 
of his guardian, and submits his property to the 
jurisdiction and order of the court,®® or since, where 
the proceeding is by another than the guardian, the 
appearance and answer of the guardian are all that 
are required.^® However, where the gpiardian does 
not appear or answer for him, the ward, if over 
fourteen years of age, must be served with proc- 
tssM In other jurisdictions, however, under stat¬ 
ute to that effect, notice to the ward is required;^® 
and it has been held that a sale without such notice 
is absolutely void for want *of jurisdiction,^® not 
only as to the ward but as to all the parties to the 
proceeding,and that the want of it is not cured 
by appearance of the ward, because infants can 
waive no rights.46 However, where, in such juris¬ 
dictions, the guardian is unable to sell on the terms 


fixed by the order, he may obtain another order fix¬ 
ing different terms of sale, without any further no¬ 
tice, as the case is still under the control of the 
court4® 

Under some statutes so providing, notice must be 
given to the next of kin and all other persons in¬ 
terested, including such persons as would be either 
immediate or remote heirs in case of the infant’s 
death, to appear and show cause why an order to 
sell should not be made,47 except that, under some 
of such statutes, such notice is not required where 
the sale is to be for the ward’s education and main- 

tenance.48 

Requisites and sufficiency. The notice of appli¬ 
cation should at least substantially comply with the 
statutory requirements as to its contents and the 
manner of giving it;4® but, since a guardian’s sale 
is a special proceeding and not a cause of action, 
notice of application or of hearing on the petition is 
not process as in actions generally, and need not 
comply with the rules governing process.®® Where 
the court has jurisdiction of the proceeding, the 
sufficiency of the notice of hearing on the petition 
is a matter for its consideration.®^ Ordinarily a no¬ 
tice is sufficient when it recites substantially that 
notice is thereby given that a petition to sell the 
ward’s real estate will be presented to a named 
court, at a named place, on a named date, and when 
and where all persons interested may appear and 
show cause, if they have any, why such petition 
should not be granted;®® and it need not state the 


35. Okl.—^Ammerman v. Karnowskl, 
234 P. 774, 109 Okl. 156—Dosar v. 
Hummell. 214 P. 718, 89 Okl. 152. 

Tex.—Neal v. Holt, Clv.App., 69 S. 

W.2d 603, error refused. 

28 C.J. p 1176 note 65. 

36. Ala.—Wilson V. McKleroy, 89 So. 
584, 206 Ala. 842. 

37. Statute lieia tnappllcakla 
Under statute providing tliat rules 

governing estates of decedents ap¬ 
ply to guardianship whenever ap¬ 
plicable and not Inconsistent with 
specific provisions as to guardian¬ 
ship, the provisions as to citation 
on application for administrator's 
sale do not apply to sale by guard¬ 
ian, since such sales are governed by 
statutes specifically applicable there¬ 
to.—^McKinley v. Salter, Tex.Civ.App., 
136 S.W.2d 616, error dismissed. Judg¬ 
ment correct, appeal dismissed 61 
S.Ct. 734, 312 U.S. 669, 85 L.Ed. 1106. 
3a U.S.—Thaw V. Ritchie. D.C., 10 
S.Ct 1037, 136 U.S. 619, 84 L.Bd. 
631. 

28 C.J. p 1176 note 69. 

Statute as to interested persona 
Statute requiring zkotice as to next 

39 C.J.S.—13 


of kin and interested persons does 
not require notice to the ward.— 
Scarf V. Aldrich, 32 P. 824, 97 Cal. 
360, 34 Am.S.11. 190. 

39. Mo.—^Whlttelsey v. Connlfl, 182 
S.W. 161, 266 Mo. 667, 1 A.L.R. 
913. 

28 C.J. p 1176 note 60. 

4a Ky,—Shelby v. Harrison, 84 Ky. 
144, 8 Ky.L. 83. 

41. Ky.—Smith v. Smith, 72 S.W.2d 
426, 255 Ky. 191. 

42. Iowa.—^McMannls v. Rice, 48 
Iowa 861. 

28 C.J. p 1176 note 62. 

4a Ill.—^Musgrave v. Conover, 85 
Ill. 374. 

28 C.J. p 1176 note 63. 

44. Miss.—^Rule v. Broach, 68 Miss. 
552. 

45. Miss.—Kennedy v. Gaines, 61 
Miss. 626. 

46. ni.—Reid V. Morton, 6 N.H 414, 
119 IlL 118. 

47. OkL—^Baves v. Mullen, 107 P. 
488, 26 OkL 679. 

28 C.J. P 1176 note 67. 

19a 


Sale merely voidable 
It has been held that, where a 
valid petition was filed, so that the 
court acquired jurisdiction to order 
a sale, the failure to serve notice 
on the next of kin was an omission 
which might make the sale voidable, 
but did not render it void.—^Weston 
V. Poland, C.C.A.01 lL, 48 F.2d 738. 

48. Neb.—^Meyers v. McGavock, 58 
N.W. 622. 39 Neb. 843. 42 Am.S.R. 
627. 

49. Pla.—^McIntyre v. Parker, 82 So. 
258, 77 Fla. 690. 

28 C.J. p 1177 note 70. 

6a OkL—Sharp v. Whitney, 39 P. 
2d 54, 170 Okl. 106—Bearhead v. 
American Inv. Co., 10 P.2d 1086, 
157 Okl. 84—^Willlnghami v. Jones, 
4 P.2d 1073, 153 Okl. 61—Harrison 
V. Orwlg, 299 P. 14$, 149 Okl. 64. 

61. Okl.—Sharp v. Whitney, 39 P. 
2d 64. 170 Okl. 106—Bearhead v. 
American Inv. COm 10 P.2d 1086, 
167 Okl. 84. 

58. Iowa.—^Lyon v. Vanatta, 86 Iowa 
621. . 

28 C.J. p 1177 note. 71. 
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reasons why the order of sale will be asked.®3 
While it is perhaps unnecessary for the notice to 
describe the land desired to be sold,54 yet, if it as¬ 
sumes to do so, the description must be substantially 
correct, and a misdescription will be fatal to the 
validity of the sale.®5 However, the sale will not be 
rendered void by mere defects or irregularities in 
the notice or in the service thereof.®® 

Service, Since a guardian’s sale is a special pro¬ 
ceeding, notice of application or hearing on the 
petition is not process as in actions generally and 
service thereof need not comply with rules govern¬ 
ing the service of process ;®'^ but such notice is 
governed by statutes specifically applicable there¬ 
to.®® The applicable statutes must be complied 
with;®® but substantial compliance is suflScient.®® 

Where the statute provides for personal service 
of the notice, or in the alternative, service by pub¬ 
lication in a newspaper, either method will be suf- 
ficient,®! and the court cannot by order require serv¬ 
ice by both methods,®2 or service by publication for 
a longer time than that prescribed by the statute.®® 
If the notice is required to be published in a news¬ 
paper at least once in each week for three succes¬ 
sive weeks or to be posted in three public places at 
least three weeks before the session of the court at 
which the application is to be made, it is suflBicient 
if the notice is published for three successive weeks 
in a newspaper and the first publication is made 
three weeks before the session of the court,®4 or. 


according to the provision of the statute, before the 
date noticed for the application to be heard.®® 

Where service is made on the ward, it is sufficient 
to deliver a copy of the process to him in the pres¬ 
ence of his statutory guardian and grandfather of 
whose family he is a member.®® Under statute to 
that effect constructive service may be made on 
an infant ward who is out of the state by service 
on his father or other person specified in the stat¬ 
ute.®*^ Where suit is brought by the guardian for 
sale of the property and a guardian ad litem is ap¬ 
pointed for the infant, it is only necessary that sum¬ 
mons be served on the infant, by delivery of a copy 
to the guardian ad litem;®® and it is unnecessary to 
serve two copies of the summons on the guardian 
ad litem.®® 

A notice in due form, signed in the name of the 
guardian by his attorney, with the affidavit of the 
attorney that he posted it in the manner required 
by law, is sufficient, the attorney being a competent 
person to post it, and a competent witness to prove 
it.70 

§ 114 . -Time of Application 

The application must be made at the time stated In 
the notice. 

The application must be made at the term stated 
in the notice or the sale will be invalid.^l 


53. 111.—Spellman v. Mathewson, 65 

m. 306. 

5^ Iowa.—^Frazier v. Steenrod, 7 
Iowa 389, 71 Am.D. 447. 

55. Iowa.—^Deford v. Mercer, 24 
Iowa 118, 92 Am.D. 460—^Frazier v. 
Steenrod, 7 Iowa 339, 71 Azn.D. 
447. 

53. Iowa.—Hamlel v. Donnelly, 89 
N.W. 210, 76 Iowa 98. 

28 C.J. p 1177 note 75. 

Collateral attack for defect as to no¬ 
tice of application see infra § 138. 
Service by nonofllcer 

Where the notice la made by one 
not an officer and proof of service 
Is shown by his affidavit, the sale 
will not be held void for lack of auf- 
flcient service.—^Howbert v, Heyle, 
27 P. 116, 47 Kan. 58. 

67. Okl.—Sharp v. Whitney, 89 P. 
2d 64, 170 Okl. 105—Bearhead v. 
American Inv. Co., 10 P.2d 1086, 
167 Okl. 84—Willingham v. Jones, 
4 P.2d 1078, 163 Okl. 61—^Harrison 
V. Orwlg, 299 P. 143, 149 Okl. 54. 

58. Okl.—Willingham v, Jones, 4 P. 
2d 1078, 158 OkL 61, 


Statute not appUoable prior to ef¬ 
fective date.—^Ross v. Groom, 217 P. 
480, 90 OkL 270, followed In Boss v. 
Wilson, 218 P. 682, 95 Okl. 262. 

TTnder statute relating to appoint¬ 
ment of guardians It has been held 
that, with regard to relatives of 
the minor or persons having the 
care of the minor, only such notice 
is required as the county Judge 
deems reasonable.^—J o h n s o n v. 
Furchtbar, 220 P. 612, 96 Okl. 114. 

59. Ga.—^Allen v. Morris, 118 S.E. 
640, 156 Ga. 41. 

30. ITotioe held snfflolent 
Under statute to that effect, where 
personal service of a copy of the 
order for a hearing is made on the 
father, as next of kin, it is sufficient, 
even though not made by a sheriff 
or one duly appointed to make such 
service; and, where service Is so 
made, publication of a copy of the 
order for the hearing is not neces¬ 
sary; and, when service is on the 
father, the mother being dead, the 
father is presumed to have custody 
of the ward, so that no further notice 
is necessary.—Willingham v. Jones, 4 
P.2d 1073, 168 OkL 61. 
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61. Okl.—^Harness v. Myers, 288 P. 
286, 143 Okl. 147—^Eaves v. Mullen, 
107 P. 433, 26 Okl. 679. 

62. Okl.—^Harness v. Myers, 288 P. 
286, 143 Okl. 147—Eaves v. Mul¬ 
len, 107 P. 433, 25 Okl. 679. 

63. Okl.—^Eaves v. Mullen, supra. 

64. Ill.—^Fry v. Bidwell, 74 Ill. 381. 

66. Colo.—^Mortgage Trust Co. v. 

Redd, 88 P. 478, 38 Colo. 458, 120 
Am.S.R. 132, 8 D.R,A.,N.S., 1216. 

66. Ky.—^Hendrickson v. Canter, 49 
S.W. 188, 20 Ky.L. 1268. 

67. Ky.—Hegarty v. Arkle's Guard¬ 
ian. 280 S.W. 139. 213 Ky. 16. 

68. Guardian ad litem mistitled 
Since only the infant, and not the 

gruardian ad litem, is a necessary 
party, it is immaterial that the 
guardian ad litem is called the “ap¬ 
pointed attorney" in the summons.— 
Swift Coal & Timber Co. v. Cornett, 
284 S.W. 1072, 216 Ky. 270. 

68. Ky.—Swift Coal & Timber Co. 
V. Cornett, supra. 

7HK IlL—Campbell v. Harmon, 43 Ill. 
18. 

71. Ill.—^Knickerbocker v. Knicker¬ 
bocker, 58 Ill. 899, 
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§ 115, -Requisites and Sufi&ciency of Ap¬ 

plication 

a. Formal requisites 

b. Contents 

a. Formal Requisites 

The application must comply with all statutory re¬ 
quirements. It must be In writing, but need not be 
signed or verified except where required by statute. 

The application or petition must comply with all 

statutory requirements.^^ must be in writingj^ 
and may be filed either in the name of the guard¬ 
ian for the infants, naming them, or in the name 
of the infants by their guardian.74 The omission of 
a formal averment that the proceeding is brought by 
plaintiff as guardian is not material where the bill 
or petition states that plaintiff is guardian, and is 
good in every other respect as a guardian’s bill or 
petition nor is it material that plaintiff, who was 
duly appointed curator, describes himself in the pe¬ 
tition as guardian.*^^ 

Signature. Except where required by statute, 
the petition need not be signed by the guardian, it 
being sufficient if it describes the guardian and he 
presents it in personas Where the petition is 
signed, it may be signed in the name of the guard¬ 
ian as such or in the name of the ward by his 
guardian,79 or it may be signed in the name of 
the guardian by his attorney ;90 and, where the pe¬ 


§ 115 

tition is expressly made on the behalf of an infant 
by his father and natural guardian and is signed 
by the infant and by the father in his own name, 
it is sufficient, although it is not again signed by the 
father as guardian.8i 

Verification, Except where required by stat¬ 
ute,99 a verification of the petition is not neces¬ 
sary and, while a petition should be verified if 
there is a statutory provision to that effect,®^ it 
has been held that a failure to verify the petition 
will not render it fatally defective,®^ or render the 
sale invalid, as verification is not necessary to give 
the court jurisdiction.®® A verification, by one of 
two joint guardians who petitions for a sale, is suf¬ 
ficient compliance with a statute requiring verifica- 

tion.97 

b. Contents 

The petition should state all the Jurisdictional facts. 
It should describe the property sufficiently to identify It, 
and should state the purpose for which the sale Is asked, 
and the necessity or propriety of the sale. 

The petition should state facts, not conclusions ;99 
and should state all the facts which, under the stat¬ 
ute, are necessary to give the court jurisdiction.®® 
However, if sufficient jurisdictional facts are stat¬ 
ed, the jurisdiction of the court is not affected by 
the fact that some of the statements are untrue,®® 
or that the allegations are informal and defective.®^ 


72. OkL—Ammerman v. Karnowskl, 
284 P. 774, 109 OkL 166—Doaar v. 
HummeU, 214 F. 718, 89 Okl. 162. 

Application for sale of infant's lands 
generally see the C.J.S. title In¬ 
fants S 64. also 31 C.J. p 1043 note 
16-p 1045 note 66. 

73. R.I.—^Barry v. Clarke, 18 R.L 65. 

74. Va.—Cooper V. Hepburn, 16 
Gratt 551, 56 Va. 651. 

28 CJ. p 1177 note 88. 

75. Or.—Godfrey v. Gempler, 70 P. 
2d 551, 555, 157 Or. 261, quoting 
Gozpns Juris. 

Va.—Cooper v. Hepburn, 16 Gratt. 
551. 66 Va. 551. 

70. Mo.—^Mitchner v. Holmes, 22 S. 
W. 1070, 117 Mo. 186. 

77. W.Va.—^Bailes v. Alderson, 95 S. 
B. 1039, 82 W.Va. 342. 

78. Mich.—^Ellsworth v. Hall, 12 N. 
W. 612, 48 Mich. 407. 

Or.—Godfrey v. Gempler, 70 P.2d 561, 
566, 157 Or. 251, quoting Corpus 
Juris. 

79. Conn.—Clark v. Platt, 80 Conn. 
282. 

Tenn.—Winchester v. Winchester, 1 
Head 460. 

Stti Ill.—^Reid V. Morton, 6 N.E. 414, 
119 Ill. 118—Campbell v. Harmon, 
43 Ill. 18. 


81. Conn.—Clark v. Platt, 30 Conn. 
282. 

88. W.Vcu—^Bailee v. Alderson, 95 S. 
H. 1039, 82 W.Va. 342. 

83. Miss.—^Hanks v. Neal, 44 Miss. 

212 . 

84. Okl.—Dosar v. HummeU, 214 P, 
718, 89 Okl. 162. 

Tex.—Mullinax v. Barrett, CivApp., 
173 S.W. 1181. 

SflOuidatorar 

Okl.—Ammerman v. Karnowskl, 234 
P. 774, 109 Okl. 166. 

85. Mich,—Ellsworth v. Hall, 12 N. 
W. 512, 48 Mich. 407. 

8& Mo.—^Ancell v. Southern Illinois 
& M. Bridge Co., 122 S.W. 709, 228 
Mo. 209. 

28 C.J. p 1179 note 29. 

87. Ky.—Owens v. Cowan, 7 B.Mon. 
162. 

88. Ky.—Womble , v. Price's Guard- ■ 
Ian, 66 S.W. 370, 112 Ky. 633, 23 
KyLaw Rep. 1939, rehearing denied 
67 S.W. 9. 23 Ky.Law Rep. 1939. 

28 C.J. p 1177 note 91. 

89. Okl.—^Le Flore v. Steen, 261 P. 
1022, 123 Okl. 84, certiorari denied 
Steen v. Le Flore, 47 S.Ct 768, 274 
U.S. 768, 71 Ii.Bd. 1337. 

28 C.J. p 1177 note 92. 
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Suflloleuoy 

Guardian's petition to sell real es¬ 
tate of minor, containing sufficient 
allegations to challenge attention of 
court in regard to its merits, la suf¬ 
ficient to give court Jurisdiction.— 
Kelso V. Sheppard, 232 P. 81, 106 Okl. 
231—Tiger v. Drumright, 217 P. 453, 
96 Okl. 174, certiorari denied 44 S.Ct. 
452, 264 U.S. 592, 68 L.Ed. 865, and 
error dismissed 45 S.Ct. 360, 267 U. 
S. 578, 69 Ii.Ed. 797. 

90. Mich.—^Lynch v. Kirby, 36 Mich. 
238. 

Okl.—Sarber v. Marland Oil Co. of 
Oklahoma, 296 P. 473, 147 Okl. 267 
—^Kelso V. Sheppard, 232 P. 81, 105 
Okl. 231—^Dosar v. HummeU, 214 
P. 718, 89 Okl. 162. 

91. OkL—^Harrison v. Orwig, 299 P. 
143, 149 Okl. 54—Stevens v. Dill, 
286 P. 846. 142 Okl. 138—Dill v. 
Stevens, 284 P. 60, 141 Okl. 24— 
Ward V. Thompson, 237 P. 569, 111 
Okl. 52—^Tlger v. Drumright, 217 
P. 463, 95 Okl. 174, certiorari de¬ 
nied 44 S.Ct. 452, 264 U.S. 592, 
68 Li.Ed. 865, and error dismissed 
46 S.Ct. 360, 267 U.S. 678, 69 UBd. 
797. 

28 C.J. p 1178 note 94. 

Collateral attack for defects in appli¬ 
cation see infra 5 138. 
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However, the allegations of the petition must be 
consistent, and if an essential allegation is nega¬ 
tived by another allegation, the petition is nullified 
and the court is without jurisdiction.®^ If the pe¬ 
tition does not state jurisdictional facts in esse at 
the time it is filed, such facts cannot be stated by 
way of amendment, where they come into being, 
thereafter.®® 

Names and residences of wards. It is suflScient 
to state the names of the wards in the body of the 
petition, although not in the caption,®^ or to de¬ 
scribe them other than by name,®® such as the **mi- 
nor children” of a designated person deceased.®® 
The petition should also state where the ward re¬ 
sides, where the statute requires the petition to be in 
the county of the ward’s residence ;®7 but, where 
the petition is required to be filed in the county in 
which the guardian was appointed, it need not af¬ 
firmatively show that the ward resides in the coun¬ 
ty where it is filed.®® 

Description of property. The application should 
contain a correct description of the property or in¬ 
terest to be sold.®® However, the proceedings, and 
resulting sale, will not be invalidated by a defec¬ 
tive description in the petition where it is suflacient- 
ly certain to enable the land or interest to be identi¬ 
fied,! and where the description is specific in the 
order of sale;® and it has been held that a failure 
to state the county or state in which the land is 
situated does not render the petition void.® 

92. Okl.—^Dosar v. Hummell, S14 P. 

718. 89 Okl. 152. 

98. Okl.—Le Flore v. Steen. 261 P. 

1022, 123 Okl. 84, certiorari denied 
Steen ▼. I/e Flore, 47 S.Ct 768, 274 

U.S. 768, .71 LuEd. 1337. 

94. Ky.—Kevin v. Claxon, 12 Bush 
568. 

9B. Iowa.—Parsley v, Hiiyes, 22 
Iowa 11. 92 Ain.D. 350. 

9& Iowa.—^Parsley v. Eteiyes, supra. 

*97. IlL—Loyd V. Malone. 23 IlL 48. 

76 Am.D. 179. 

98: Okl.—^Baves ▼. Mullen, 107 P. 

438, 25 Okl. 679. 

99. Miss.—^Theobald v. Beslonde, 46 
So. 712, 93 Miss. 208. 

28 C.J. p 1178 note 1. 

L Tex.—Jlrou v. Jlrou, ClvJLpp., 

136 S.W. 493. 

28 aj. p 1178 note 2. 

Desozlptlon held sufficient 
Where first tract was sulficlently 
described, and two traxsts were re¬ 
cited as constituting farm, descrip¬ 
tion of tracts could not be held In¬ 
sufficient as matter of law.—Allen 

V. Smith, 160 S.E. 684, 169 Ga. 395. 

Property of several wards 

(1) A description of the wards' In- 


Under some statutes, the title papers under which 
the property is held, or copies thereof, should be 
filed with the petition,^ but, if the proceedings are 
regular in all other respects, a failure to file such 
papers, although error, does not render the sale 
void.® Such a filing, however, is not necessary 
where it is alleged and shown that the ward in¬ 
herited the land, since in such a case the estate is 
cast on him by the laws of descent, and he has no 
muniments of title to be filed.® 

Purpose of sale. The petition must state the pur¬ 
pose for which the sale is asked.^ Where it is 
asked for one purpose, an order of sale cannot be 
granted for a different purpose,® especially where 
the statute provides different modes of procedure 
for sales for different purposes;® nor can the peti¬ 
tion be amended, after a sale, for a different pur¬ 
pose so as to support the judgment therefor.!® 
However, where a statute provides for investment 
of the proceeds under order of court, a decree for 
sale will not be invalid because the bill contained 
no prayer for such investment;!! and, if the peti¬ 
tion states a sufficient ground for sale, the fact 
that another ground which is insufficient is stated 
will not render the petition defective.!® Where 
the prayer of the petition is for an order of sale, 
an order authorizing a mortgage of the property 
cannot be granted.!® 

Necessity or propriety. The petition must state the 
necessity or propriety of the sale,!^ and allege the 

7. Okl.—Sockey v. Wlnstock. 144 P. 

372, 43 OkL 768. 

28 C.J. p 1178 note 8. 
a TJ.S.—Beezley v. Phillips, Neb., 
117 F. 106, 54 C.aA. 491. 

PWlUps V. Spalding, 102 5.W. 
1193, 81 Ky.L. 679. 

9. ir.S.—Beezley v. Phillips, Neb.. 

117 F. 106. 64 aCA, 491. 

28 C.J. p 1178 note 10. 

la Ky.—Phillips v. Spalding, 102 S. 

W. 1193, 31 Ky.L, 679. 

28 CJ. p 1178 note 12. 

11. Md.—Mumma ▼. Brlnton, 26 A- 
184, 77 Md. 197. 

12 . U.S.—Thaw V. FaUs, D.C., 10 S. 
Ct. 1037, 136 U.S. 619, 84 L.Bd. 631. 

28 ax p 1178 note 14. 

13. Iowa.—^McMajinls v. Rice, 48 
Iowa 361. 

lA. W.Va.—Jackson V. Jackson, 109 
S.E. 724, 89 W.Va. 671. 

28 ax p 1178 note 16. 

Omlssloii onred by snswer and proof 
Petition for sale of realty for In¬ 
fants' support and education was 
sufficient, although not stating moth¬ 
er's Inability, where answer sup¬ 
plied omitted allegations, and proof 
Indicated, fact.—^Blaze . v. Wheat's 
Guardian, 4 S.W.2d 723, 223 Ky. 719. 


terests In the property, which suffi¬ 
ciently Identifies the property, Is not 
insufficient because it falls to set 
out the exact interest of each of the 
wards, particularly where the prop¬ 
erty is to be sold at private sale 
so that the price will not be af¬ 
fected by any defect In the descrip¬ 
tion.—^Younger v. McCoy, Tex.Clv. 
App., 58 S.W.2d 165, error dismissed. 

(2) However, it has been held that 
a falliu-e separately to describe the 
Interests of the several wards ren¬ 
ders the proceeding a nullity where 
it becomes Impossible to ascertain 
what amounts were received for each 
of the separate Interests.—Jackson v. 
CarroU, 207 P. 786, 86 Okl. 230. 

SL CaL—Scarf v. Aldrich, 32 P. 824, 
97 CaL 860, 38 A 2 n.S.R. 190. 

3. Kan.—Howbert ▼. Heyle^ 27 P. 
116, 47 Kan. 68. 

4i —^Kaze v. Wheat's Guardian, 
18 S.W.2d 494, 227 Ky. 466. 

28 ax p 1178 note 6. 

6. Ky.—^National Surety Co. v. 
Rives, 176 S.W. 861, 164 Ky. 201. 

9- Ky.—Campbell v. Goodin, 108 S. 
W. 248, 128 Ky. 278, 82 Ky.U 1137. 
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condition of the estate and the facts and circum¬ 
stances tending to show that the sale is necessary or 
expedient.^® Where the statute so requires, the ap¬ 
plication must be accompanied by a verified exhibit 
under oath showing the condition of the estate but 
the omission of such exhibit has been held not to in¬ 
validate the sale,17 although, it has also been held, it 
renders the sale void on direct attack.i8 Where the 
purpose of the sale is to pay debts against the es¬ 
tate, it must be alleged that the debt to be satisfied 
is one against the ancestor and not simply a debt 
contracted by the ward or his guardian and, 
where the bill or petition contains no matter as to 
the existence of debts of the ancestor, and asks no 
relief in that respect, it cannot be made the vehi¬ 
cle to enforce the ancestor's debts against the 
land.20 

It has been held that a mere allegation that the 
guardian believes it to be to the interest of the 
ward that the land be sold is not sufficient.^! How¬ 
ever, where the sale is sought under a statute pro¬ 
viding that the guardian may apply for a sale where 
the property of the ward consists of an undivided 
interest in real estate and the guardian believes it 
to be to the best interest of the estate to sell such 
real estate, it is immaterial that necessity is not 

shown.22 

§ 116. —- Family Meeting 

In Louisiana a tutor cannot sell a minor’s property 
unless a family meeting declares the sale necessary or 
beneficial. 


Under the laws of Louisiana a tutor cannot sell 
a minor’s property by order of court unless a family 
meeting duly assembled declares that the sale is nec¬ 
essary or of evident advantage to the minor.23 The 
presence of the undertutor at the meeting is indis¬ 
pensable but members of the family whose in¬ 
terests conflict with those of the minor are not 
competent members of the meeting.^S The meeting 
may be had on the petition of the father as tutor 
of the child and it seems that no petition is nec¬ 
essary if the tutor and all the members present, to¬ 
gether with the heirs of age, sign the delibera- 
tions.27 Where the members of the proposed meet¬ 
ing named in the order therefor do not attend, the 
meeting may select others who are not relatives.^s 
After the action of a family meeting has been ap¬ 
proved by the court, and a sale taken place, it is too 
late to object to the regularity and correctness of 

the meeting.29 

§ 117. -Hearing 

The hearing should conform to statutory require¬ 
ments. The object of the hearing Is to determine wheth¬ 
er a sale is beneficial, and the court should determine 
whether the necessary facts exist; but it may not In¬ 
quire into the title to the property. 

The hearing on an application for the sale by the 
guardian of the property of the ward should con¬ 
form to the requirements of the applicable stat- 
utes.30 Under statute to that effect, the hearing 
should be held at the time specified in the order or 


15. Ark.—^Dodd v. Hopper, SO S.W. 
2d 837, 182 Ark. 24. 

Okl.—^Tiger v. Drumrlght, 217 P. 
463. 95 Okl. 174, certiorari denied 
44 S.Ct. 462, 264 U.S. 592. 68 L. 
Hd. 865, and error dismissed 45 S. 
Ct 350, 267 U.S. 578. 69 L.Ed. 797 
—Dosar V. Hummell, 214 P. 718, 89 
OkL 162. 

28 C.J. p 1178 note 16. 

Beneltt to ward snfflolently skowii 
Petition stating that property was 
not suitable for use by infant as a 
home, that It was deteriorating and 
was not profitable for renting, and 
could be sold at a profit was suffi¬ 
cient to show that sale would bene¬ 
fit ward, as required by statute.— 
Hegarty v. Arkle’s Guardian, 280 S. 
W. 139, 213 Ky. 16. 

16. Tex.—Mullinaa: v. Barrett, Civ. 
App.. 178 S.W. 1181. 

17. Tex.—^Farley v. Dorsey, 186 S. 
W.2d 89, 184 Tex. 403. 

Xbeason for mle 

Provision of statute that guard¬ 
ian's application for order of sale of 
ward’s land should be accompanied 
by'exhibits showing condition of es¬ 
tate is not meant to limit axercise 


of Jurisdiction of county court to 
determine necessity for sale and to 
order sale made, but Its design is 
merely to furnish aid to court in ex¬ 
ercising such Jurisdiction.—^Parley v. 
Dorsey, supra. 

1& Tex.—City of Tyler v. First Nat. 
Bank, Civ.App., 46 S.W.2d 464, er¬ 
ror refused. 

19. N.C.—Coffield v. McLean, 49 N.C. 
16. 

28 C.J. p 1179 note 19. 

9a W.Va—Fowler v. Lewis, 14 S.B. 
447, 86 W.Va 112. 

21. Ill.—Greenbaum v. Greenbaum, 
81 111. 367. 

28 C.J. p 1179 note 18. 

22. Tex.—^Younger v. McCoy, Civ. 
App., 53 S.W.2d 166, error dis¬ 
missed. 

23. La—^Deshotels v. Lafieur, 64 So. 
906, 134 La 1052. 

28 C.J. p 1179 note 82. 

Family meeting as necessary in sale 
of infant's land generally see the 
C.J.S. title Infants S 64, also 81 C. 
J. p 1047 notes 8-6. 

94. La—Stafford v. Villain, 10 La 
319. . 


25. La—Carrollton Land & Impr. 
Co. V. Eureka Homestead Soc., 44 
So. 484, 119 La. 692—Majrronne v. 
Waggaman, 30 LaAnn. 974. 

26. La.—^Dauterive v. Shaw, 17 So, 
346, 47 LaAnn, 882. 

27. La—^Etie v. Cade, 4 La 883. 

28. La—Lemolne v. Ducate, 12 So. 
939, 45 LaAnn. 857. 

29. La—Carrollton Land & Impr. 
Co. V. Eureka Homestead Soc., 44 
So. 434, 119 La 692. 

28 C.J. p 1179 note 88. 

3a statute held InappUoable 
Under statute providing that rules 
governing estates of decedents apply 
to guardianship whenever applicable 
and not Inconsistent with specific 
provisions as to guardianship, pro¬ 
vision confining court, in application 
for administrator’s sale, to regular 
term has no application to guardian¬ 
ship, since guardian's sales are gov¬ 
erned by statutes specifically applica¬ 
ble thereto.—^McKinley v. Salter, Tex. 
Civ.App., 186 S.W.2d 616, error dis¬ 
missed, Judgment correct, appeal dis¬ 
missed 61 S.Ct 784, 812 U.S. 669, 
86 L.Ed. 1106. 
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notice of hearing,or at the time to which the 
hearing is postponed or continued by the court.82 

The sole object of the inquiry on an application 
to sell a ward's real property is whether it is to the 
interest of the ward that the sale shall be made.23 
The court should ascertain and determine whether 
the facts requisite to the granting of the petition 
exist,24 and should select the part or parts of the 
property which can be disposed of with the least 
injury to the ward.®® However, the court is with¬ 
out jurisdiction to determine whether the title to the 
property is good, doubtful, or bad,®® except in so far 
as it affects the question of the adequacy of the 
price offered by a purchaser.®^ Interested third 
parties may be under obligation to make full dis¬ 
closure of the extent of their interests in the ward’s 
estate.®® 

Whether a sale should be allowed is generally a 
matter within the discretion of the court;®® but this 
discretion is not absolute and will be controlled 
when improperly exercised.^® 


Evidence. The g^^ardian must establish the ex¬ 
istence of the grounds stated in his petition,4i but 
it has been held that the record need not show that 
evidence was offered for that purpose.42 Under 
some statutes, where all the defendants are infants 
or under disability, the proof at the hearing must 
be taken by interrogatory; but, where some of them 
are adults, although others are infants, the proof 
may be taken by deposition in the usual way on 
notice, unless, as required by statute, a motion is 
made that the proof be taken on interrogatories.4® 

Appearance of infant. Under some statutes an 
infant defendant over fourteen years of age has 
the right to appear and resist the sale.44 

§ 118. Order or Decree 

The order or decree must comply with statutory re¬ 
quirements. Severally It must show the existence of all 
essential facts, must describe the property, and must 
contain directions as to all details of the sale. 

The order or decree for the sale of the ward’s 
land must be in compliance with the requirements 


31. Okl.—Manuel v. Kidd, 268 P. 782. 
126 Okl. 71. 

38. Ddlay In illlzLg order of post¬ 
ponement 

Order postponlnsr hearing as to 
necessity of guardian's sale, filed 
subsequently as of hearing date, was 
held not to cause loss of Jurisdiction. 
^Manuel v. Kidd, supra, 

33. W.Ya.—^Klng Y. King, 186 S.E. 
867, 869. 108 W.Va. 227, quoting 
Corpus Juris. 

28 C.J. p 1180 note 89. 

34. W.Va.—King v. King, supra, 
quoting Corpus Juris. 

£8 C.J. p 1180 note 40. 

Fartloular issues 

(1) County court necessarily deter¬ 
mines condition of ward’s estate and 
necessity for sale when order of sale 
is made.—Scott v. Gypsy Oil Co., 289 
P. 887, 112 Okl. 18. 

(2) If evidence established defense 
to debts or liens against property or 
both, it was Improper to decree sale 
of land as to such debts and liens 
until court determined these Issues. 
—Smith V. Smith, 72 S.W.2d 426, 
256 Ky. 191. 

Sn i llcle nc y of partlonlar facts 

(1) Except on clearest showing of 
necessity, court will not permit 
guardian to incumber or dispose of 
ward's realty for education and sup¬ 
port—^In re King's Guardianship, 276 
P. 82, 161 Wash, 120, 67 A.L.R. 1897. 

(2) Where guardian's authority to 
sell rested partly on necessity of sale 
to pay debts, sale was void where 
there were no debts shown or exist¬ 
ing.—City of Tyler v. First Nat 
Bajik, Tex.Clv.App., 46 S.W.2d 464. 
error refused. 


I (3) Court was not required to com¬ 
pel guardian to convey ward’s prop¬ 
erty to a claimant whose claim was 
not enforceable, merely because ward 
desired such conveyance.—^Haggerty 

V. Wilmington Trust Co., 194 A. 134, 
22 DeLCh. 162. 

(4) Where there was no personalty 
on hand and there was large debt 
against the property as well as ac¬ 
crued taxes and no money with 
which to pay taxes and to support 
and educate wards, necessity for sale 
of realty by guardian was shown.— 
Haggard v. McFarland. Clv.App., 133 
S.W.2d 813, affirmed 165 S.W.2d 797, 
167 Tex. 642. 

35. W.VfiL—^King v. King, 186 S.B. 
867, 869, 103 W.Va. 227, quoting 
Ooxpns Juris. 

28 C.J. p 1180 note 41. 

33. Pa.—^Burke’s Estate, 16 Pa.Co. 
9. 

W. Va.—^Klng v. King, supra, quoting 
Corpus Juris. 

28 C.J. p 1180 note 42. 

Objection by adverse olalmaut 
Adverse clalmajit, whose title was 
attacked In notice and petition ask¬ 
ing sale of Infant’s property, may 
demur to petition and object to Ju¬ 
risdiction to determine title.—^Klng 

V. King. 136 S.B. 867. 103 W.Va. 227. 

37. Pa.—^Burke’s Estate. 16 Pa.Co. 9. 

W. Va.—^King v. King, 136 S.E. 867, 
859, 103 W.Va. 227, quoting Corpus 
Juris. 

38. The stepfather and adoptive fa¬ 
ther of the minor owner of realty 
had the duty to make full disclosure 
to the probate court to which appli¬ 
cation was made for sale of minor’s 
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realty of everything stepfather knew 
about his alleged lien claims against 
realty under a deed of trust securing 
a note which had been Indorsed to 
blm.—Texier v. Texler, 119 S.W.2d 
778, 342 Mo. 1220. 

39. Okl.—Noel v. Edwards, 260 P. 68, 
127 Okl. 163—Abraham v. Homer, 
226 P. 46. 102 Okl. 12. 

Pa,—In re Lee’s Estate, 21 A.2d 87, 
842 Pa. 667. 

4ia Iowa.—^Dickinson v. Hughes, 37 
Iowa 160. 

41. HI.—^Loyd V. Malone, 28 IlL 48r 
74 Am.D. 179. 

28 C.J. p 1180 note 46. 

Bvldenoe held suffloient 

(1) Evidence was held to sustain 
decree that it was to the best in¬ 
terests of Infant that offer should 
he accepted.—Rivers v. Rivers, 200 
So. 764, 240 Ala. 648. 

(2) Evidence that property Inher¬ 
ited by minors was a farm located 
away from their residence, which 
was deteriorating for want of atten¬ 
tion, was held to show that the ex¬ 
change of the farm for city prop¬ 
erty of equal or greater value and 
producing a greater annual income 
was to the advantage of the minors, 
especially where the master and the 
chancellor both found such advan¬ 
tage.—Carter V. Carter, 234 S.W. 764, 
144 Tenn. 628. 

42. Ind.—Adkins v. Sldener, 6 Ind. 
228. 

43. Ky.—Phillips V. Spalding, 102 S. 
W, 1193, 31 Ky.L. 679. 

44. W.Va,—Bailes v. Alderson, 96 S. 
E, 1089. 82 W.Va. 842. 
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of the statutes relating thereto.^® While mere ir¬ 
regularities or defects with regard to the order of 
sale do not render it void,if there is such irreg¬ 
ularity as to render it liable to reversal the pur¬ 
chaser is under no obligation to comply with the 
terms of the sale;47 and where the court lacked 
jurisdiction at the time it entered the order of sale 
the order is void.^® 

The order need not contain statements of any 
facts not required by statute,49 Thus, in the ab¬ 
sence of a statutory requirement, the order of a 
court of general jurisdiction need not state the facts 
showing that the sale is necessary or beneficial.®® 
However, where required by statute the order must 
show the existence of facts authorizing a sale,®^ 
recite the giving of a special bond for sale,®^ direct 
the manner of sale,®® fix the terms for the payment 
of the purchase price,specify the place of sale,®® 
and provide that a notice of the sale be posted at 
the place and in the manner prescribed by the stat¬ 
ute.®® While the time of the sale should be fixed, 


it is not necessary to fix the precise day or hour of 
sale.®*^ Where the sale is for reinvestment, the 
decree should provide that the property in which 
the proceeds are reinvested should be held in the 
same way as was the real estate sold.®® 

Description of property. Except where the stat¬ 
utory provision requiring the order of sale to con¬ 
tain a description of the property is regarded as 
merely directory,®® the order must specify particu¬ 
larly what property may be sold.®® It should de¬ 
scribe the property with sufficient certainty to iden¬ 
tify it,®^ and the description cannot be aided by a 
reference to documents not contained in the order 
itself;®® but any description by which the prem¬ 
ises may be identified will be sufficient.®® The sale 
does not depend for its validity on a judicial de¬ 
termination of the nature and extent of the inter¬ 
est in the land sold, and an order of sale of all the 
right, title, and interest of the ward has been held 
a sufficient description to uphold the sale.®^ Where 
the decree describes certain real estate to be sold. 


45. Or.—Olsen v. Rasmussen, 30 P. 
2d 329, 146 Or. 648. 

28 OJ. P 1180 note 61. 

Sale of entire property 
Decree for sale of Infants* indi¬ 
visible shares In land, under statute 
providing for sale of land indivisi¬ 
ble without impairing value, is voidi 
unless whole land was sold.—^Alexan¬ 
der y. Tipton, 291 S.W. 1019, 218 
Ky. 666. 

“In vacation” 

Recitals in conveyance from guard¬ 
ian to purchaser at temporary guard¬ 
ian's sale of realty and words **ln va¬ 
cation" occurring to the right of 
caption of order of sale were in¬ 
sufficient to show that county court 
had adjourned at time of making the 
orders of sale.—^McKinley v. Salter, 
Tex.Civ.App., 136 S.W.2d 616, error 
dismissed, judgment correct, appeal 
dismissed 61 S.Ct. 734. 312 U.S. 659, 
85 L.Ed. 1106. 

46. Ky.—^Baxter Realty Co. v. Mar¬ 
tin, 216 S.W. 110, 185 Ky. 697. 

28 aj. p 1181 note 71. 

Irregularities or defects in order of 
sale as grounds for collateral at¬ 
tack on proceedings see infra § 138. 

Failure to attach court seal 
Okl.—Johnson v. Furchtbar, 220 P. 
612, 96 OkL 114. 

Discrepancy in file numbers 

Probate court’s orders granting 
and approving guardian's sale were 
not invalidated because they bore 
file number different from file num¬ 
ber of temporary gruardianship pro¬ 
ceedings.—McLeod V. Carroll, Civ. 
App., 109 S.W.2d 316, affirmed Car- 
roll V. McLeod, 130 S.W.2d 277, 133 
Tex. 671. 


Omission of recital as to bond 
The failure of probate court’s or¬ 
ders granting and approving guard¬ 
ian's sale of realty to recite that 
court had required guardian to file 
statutory sales bond.—^McLeod v. 
Carroll, supra. 

Guardian as clerk; notice of appli¬ 
cation 

The fact that guardian was clerk 
of the probate court at the time of 
sale, and gave notice of the applica¬ 
tion, would not render the order of 
sale void, since the validity of the 
order does not depend on the notice 
of application.—Schwind v. Goodman, 
Tex.Com.App., 221 S.W. 679, revers¬ 
ing Goodman v. Schwind, Clv.App., 
186 S.W. 282. 

47. La.—Weber’s Succession, 16 La. 
Ann. 420. 

48. Subsequent validation 

Statute purporting to validate or¬ 
ders, where probate causes had been 
transferred from one county to an¬ 
other, did not render valid order au¬ 
thorizing sale of minor’s real es¬ 
tate, where court had no jurisdiction 
to make it—^Reynolds v. Brock, 250 
P. 999, 122 Okl. 110. 

49. Pa.—^Morrison v. Nellis, 7 A. 
768, 116 Pa. 41. 

28 C.J. p 1180 note 64. 

50. U.S.—Gager v, Henry, C^C.Or., 
9 F.Cas.No.6,172, 6 Sawy. 237. 

51. Ark.—Puckett v. Glendennlng, 
205 S.W. 454, 186 Ark. 661. 

28 C.J. p 1180 note 56. 

52. Ky.—Thornton v. McGrath, 1 
Duv. 349. 

28 C.J. p 1180 note 56. 

53. Okl.—^Drennan v. Harris, 161 P. 
781, rehearing denied 170 P. 600, 
67 Okl. 318. 


54. Cal.—^In re Hamilton, 52 P. 708, 
120 Cal. 421. 

28 C.J. p 1180 note 58. 

55. Or.—^McCulloch v. Fstes, 25 P. 
724, 20 Or. 349. 

28 C.J. p 1181 note 69. 

58. Mich.—Schlee v. Darrow, 32 N. 
W. 717, 65 Mich. 362. 

57. Ill.—Campbell v. Harmon, 43 
Ill. 18. 

28 C.J. p 1181 note 61. 

68. Ky.—^Harris v. Anderson, 8 Ky. 
L. 237, 11 Ky.Op. 230. 

59. Tex.—Robertson v. Johnson, 67 
Tex. 62. 

60. N.C,—^Ducket v. Skinner, 83 N.C. 
431. 

28 C.J. p 1181 note 66. 

61. Tex.—Schaeffer v. Williams, Civ. 
App., 208 S.W. 220. 

28 C.J. p 1181 note 66. 

62. Cal.—Hill v. Wall, 4 P. 1139, 66 
Cal. 130. 

63. Neb.—^Hubermann v. Bvan^^, 65 
N.W. 1046, 46 Neb. 784. 

28 C.J. p 1181 note 68. 

64. Okl.—Johnson v. Thornburgh, 
254 P. 63, 124 Okl. 123, certiorari 
granted 48 S.Ct 28, 275 U.S. 613, 
72 L.Bd. 400, certiorari dismissed 
48 S.Ct 322, 276 U.S. 601, 72 L.Ed. 
725—^Holmes v. Coe, 237 P. 441, 
118 Okl. 12—Littlehead v. Mount, 
227 P. 98, 99 Okl. 226. 

Order held valid 

Order authorizing sale of minors’ 
Interest in realty inherited from fa¬ 
ther is valid and not without juris¬ 
diction of county court sitting in 
probate, even though it subsequently 
develops some of minors did not in¬ 
herit as matter of law' from father.— 
Coker V. Meadors, 258 P. 756, 126 
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the gn^ardian has no right to deal with, or impose 
any servitude on, any other real estate;®® and, 
where an entirely different tract of land is de¬ 
scribed in the application and order for sale from 
that which is appraised and sold, the sale is void.®® 

An order authorizing the sole of the land of sev¬ 
eral wards is not invalid because it fails to describe 
the property of each ward separately;®^ nor is it 
invalid because it authorizes the sale of the proper¬ 
ty of the several wards as one tract, where the 
amount received for each ward can be ascer¬ 
tained;®® but it has been held that where the de¬ 
scription, and the resulting sale, are such that the 
amount received for each ward cannot be ascer¬ 
tained, the proceeding is a nullity.®® 

Modification or vacation. At any time prior to 
the passing of title by the guardian to a purchaser, 
all judgments and orders made with reference 
thereto rest in the bosom of the court and on prop¬ 
er notice and for suflScient reasons may be modi¬ 
fied, vacated, or set aside.^® While it has been held 
that the court no longer has such power after the 
sale has been completed,^! there is also authority to 
the contrary.^® 

Filing and recording. In the absence of a statu¬ 
tory requirement to that effect, the order or decree 
need not be filed or recorded,*7® but, where entry 
of the order is required by statute, the failure so 
to enter renders the order void,^^ although an entry 
in a record other than the one specified by statute 
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has been held to be a mere irregularity not invali¬ 
dating the subsequent deed.^® 

Construction, operation, and effect. An order of 
sale is conclusive, particularly under statute to that 
effect.*^® While the order of sale is merely inter¬ 
locutory, made in the course of judicial proceed¬ 
ings, the final order being that of confirmation aft¬ 
er the sale is made, 77 the order of sale and the or¬ 
der of confirmation concurring make the sale a ju¬ 
dicial one,7® and it will be given the same credit, 
force, and effect as any other judicial sale.7® 

The order of sale operates only on the interest 
of the ward in the land held by him at the time it 
is made, and not on an interest which subsequently 
vests in him.®® It does not operate in praesenti and 
convert the land into assets in the hands of the 
guardian so as to prevent a judgment recovered 
against the ward intermediate the order of sale and 
the sale from operating as a lien on the land.si 
If the order directs a sale to raise a specific sum it 
must be construed to mean such sum in addition to 
the expenses of the sale.®® An order which merely 
empowers the guardian to file a petition, and which 
refers such petition to a master or a referee to re¬ 
port testimony and his conclusions, does not au- 
tliorize the guardian to make a sale.®® 

Review. An order or decree rendered in pro¬ 
ceedings for a sale of a ward’s real estate is re- 
viewable on appeal and error,®* but not by certi¬ 
orari.®® A writ of error, however, does not lie in 
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QkL 108—Coker ▼. Howard, 260 P. 
130, 122 OkL 12. 

65. Mass.—Sllverznan v. Betti, 109 
N.B. 947, 222 Mass. 142, AnaCas. 
1918C 90. 

66. Ark.—Jones v. McDaniel, 208 S. 
W. 698, 187 Ark. 1. 

67. OkL—Burris v. Straughn, 282 P. 
894, 107 Okl. 299. 

6& OkL—^Burris v. Strausrhn, suprcu 
69. Okl.—Jackson v. Carroll, 207 P. 
785, 86 OkL 280. 

7a OkL—^Hickory v. CampbeU, 182 
P. 233. 75 Okl. 79. 

28 C.J. p 1181 note 78. 

Vacating or setting aside sale sren- 
erally see infra 4 187. 

71- Okl.—Campbell v. Hickory, 278 
P. 1088, 137 OkL 236—Stell v. 
Marshall, 267 P. 268, 130 OkL 286 
—Jackson v. Porter, 209 P. 480, 87 
OkL 112. 

72. Tex,—Jones v. Sun Oil Co., 153 
S.W.2d 671, 187 Tex. 353, reversing, 
Glv.App., 145 S.W.2d 616, and over- 
rullngr Parley v. Dorsey, 185 S.W. 
2d 89, 184 Tex. 403, which was 
followed In Tosh v. Dryman, Civ. 
App., 138 S.W.2d 304—^Norton v. 
Cheney, Com.App., 161 S,W.2d 73. 


73. Mich.—^Blanchard v. De Graff, 26 
N.W. 849, 60 Mich. 107. 

74. Tex.—Gallemore v. Owen, Chv, 
App., 69 S.W.2d 469, error dis¬ 
missed. 

28 C.J. p 1181 note 76. 

75. Tex,—Wilkinson ▼. Owens, Civ. 
App., 72 S.W.2d 830. 

7a Ark.—^Day v. Johnston, 260 S. 

W. 682, 168 Ark. 478. 

Collateral attack on proceeding see 
Infra S 138. 

ETtatnte held valid 
Statute renderinfT conclusive Judff- 
menta and decrees of the probate 
court In gniardlan's sales, and not 
subject to attack, except for fraud 
or duress, or on direct appeal to the 
circuit court. Is valid, as to both 
future and past sales.—^Day v. John¬ 
ston. supra. 

vTadfirBLeiLt of court of competent Ju¬ 
risdiction 

Exercise of discretion by court of 
ordinary having Jurisdiction of sub¬ 
ject matter In granting order to sell 
ward’s estate is Judgment of court of 
competent Jurisdiction.—New York 
Life Ins. Co. v. Gilmore, 167 S.H. 
188, 171 Geu 894, reversing 149 S.B. 

200 


799, 40 GaApp. 481, and conformed 
to 159 S.R 288, 43 Ga.App. 442. 

77. Okl.—^Drennan v. Harris, 161 P. 
781, rehearing denied 170 P. 600, 67 
Okl. 818. 

7a Okl.—^Drennan ▼. Harris, supra. 
79. OkL—Ansley v. Gault, 179 P. 
16, 72 Okl. 96—In re Standwaltle’s 
Estate, 176 P. 542, 73 OkL 255. 

Part of of title 

Probate court orders authorizing 
sale of wards' property become part 
of chain of title,—Mathews v. Myers, 
Tex.Clv.App., 42 S.W.2d 1099. 

sa Ind.—^Brwln v. Gamer, 9 N.B. 

417, 108 Ind. 488. 

28 aj. p 1181 note 85. 

Si. Ind.—Shaffner v. Briggs, 86 Ind. 
65, 10 Am.R. 1. 

sa Wis.—Emery v. Vtoman, 19 Wis. 
689, 88 AqlD. 726. 

sa U.S.—^Laurel Oil & Gas Co. v. 
Galbreath Oil & Gas Co., Ind.T., 
165 F. 162, 91 C.C.A. 196. 

S4. Ey.—McKee v. Hann, 9 Dana 
626. 

28 aj. p 1181 note 88. 

85. Wis.—^In re Haney, 14 Wis. 41 T. 
28 aJ. p 1182 note 89. 
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behalf of one not a party to the proceedings and 
it has been held that as the proceedings are ex 
parte, the ward not being a party, a suit will not 
lie by the ward to review a judgment therein,87 tin- 
jess it is permitted by statute.88 Rules governing 
appeal and error in civil actions generally have 
been applied in reviewing proceedings for the sale 
by a guardian of the property of the ward.89 

§ 119. Oath 

It is generally required that the guardian swear that 
he will conduct the sale according to law and In a man- 
ner advantageous to those Interested. 

It is generally required, under statute to that ef¬ 
fect, that the guardian before making a sale under 
order of court shall take an oath to conduct the 
sale according to law and to exert his best en¬ 
deavors to sell the property in a manner most ad¬ 
vantageous to those interested therein.^® In some 
jurisdictions this statutory requirement is held to be 
mandatory and a sale made without complying 
therewith is void;8i and if the oath is not taken at 
the time prescribed by statute the sale will be in¬ 
valid, although the oath was taken before the sale 
was made.88 The fact that the guardian filed the 
required oath is sufficiently proved by such an oath, 
dated before the sale, found among the regular files 
of the court, although the fact or date of the filing 
was not indorsed on it by the judge.®® If the stat¬ 
ute requires that it be shown by record or otherwise 
that the guardian took the oath, such fact cannot 
be presumed even after confirmation of the sale.®^ 


§ 120. Reference and Appraisal of Property 

Under some statutes the court must appoint a referee 
to report on the merits of the application, or appraisers 
to report the value of the property. The report must 
comply with the statute and must be full and explicit. 

Under statutes to that effect, before making an 
order of sale the court must appoint a referee, or 
commissioners, to inquire into and report on the 
merits of the application, as whether the interest of 
the infant requires the sale to be made,®^ or ap¬ 
point commissioners to appraise and report the val¬ 
ue of the infant’s real and personal property and 
the annual profits therefrom for the purpose of en¬ 
abling the court to determine the necessity and pro¬ 
priety of a sale of the real property.®® Accord¬ 
ing to some decisions the report required by the stat¬ 
ute is essential to the jurisdiction of the court, and 
a sale made without a report or on a report not com¬ 
plying with the statute is void,®7 except where there 
is an affidavit filed by two persons setting forth the 
j required facts, which is treated by the court and the 
parties as a report,®® or where the court finds that 
the price offered for the property is fair, just, and 
reasonable.®® However, the fact that an appraisal 
was not made will not affect the guardian’s liability 
on his sale bond, and he cannot hold money obtained 
from such sale, on the ground that a proper ap¬ 
praisal was not made.l 

Requisites and sufficiency of report. Such ap¬ 
praisal and report must be in compliance with the 
provisions of the statute,® and must be full and ex¬ 
plicit on the matter required by the statute to be 
ascertained and set forth therein.® Where the stat- 


86L Ill.—^In re Sturms, 25 Ill. 890. 

87. Ind.—Williams v. Williams, 18 
Ind. 346—^Davidson v. Lindsay, 16 
Ind. 186. 

88. W.Ya.—^Balles v. Alderson, 96 S. 
E. 1039, 82 W.Va. 842, 

89. Grounds for reversal 

An order or decree will not be dis¬ 
turbed on appeal except for control¬ 
ling reasons appearing of record.— 
Spellman r. Mathewson, 65 Ill. 806 
—28 C.J. p 1182 note 93. 
Presumptions 

(1) In the absence of a contrary 
showing, all reasonable presumptions 
will be Indulged in favor of the reg¬ 
ularity of the proceedings and the 
correctness of the order of decree. 
—^Landreth v. Henson, 173 S.W. 427, 
116 Ark. 861—28 C.J. p 1182 note 94. 

(2) But such presumption may be 
overcome by proof that the statutory 
provisions were not substantially 
complied with.—^Landreth v. Henson, 
178 S.W. 427, 116 Ark. 861. 

(3) In suit to declare void orders 
of county court sitting in probate 
touching sale of realty of wards on 


application of their guardian who 
was, at time, clerk of the court, dis¬ 
trict court could not Infer from si¬ 
lence of record of county court that 
a clerk pro tempore was appointed. 
—Goodman v. Schwlnd, Tex.Clv.App., 
186 S.W. 282, reversed on other 
grounds Schwlnd v. Goodman, Com. 
App., 221 S.W. 679. 

98. Neb.—Levara v. McNeny, 88 N. 

W. 679, 6 Neb., UnofC., 818. 

28 C.J. p 1182 note 98. 

91. Neb.—^Howe v. Blomenkamp, 129 
N.W. 639, 88 Neb. 889. 

28 C.J. p 1182 note 99. 

98. Wis.—^Blackman v. Baumann, 22 
Wls. 611. 

28 C.J. p 1182 note 1. 

93. Minn.—West Duluth Land Co. v. 
Kurtz, 47 N.W. 1134, 46 Minn. 880. 

9^ Iowa.—Cooper v. Sunderland, 8 
Iowa 114, 66 Am.D. 62. 

96. N.T.—^Matter of WyckofC, 100 
N.T.S. 417, 60 Misc. 190. 

28 C.J. p 1182 note 5. 

Reference and appraisal as to sale 
of Infant's land generally see the 
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C.J.S. title Infants § 64, also 81 
C.J. p 1047 note 18-p 1048 note 86. 
86i Mo.—Strouse v. Drennan, 41 Ma 
289. 

97. Mo.—Strouse v. Drennan, supra. 
28 C.J. p 1182 note 7. 

Appraisal essential as to private sale 
Okl.—^Le Flore v. Steen, 251 P. 1022, 
123 Okl. 84, certiorari denied Steen 

V. Le Flore, 47 S.Ct 768, 274 U.S. 
758, 71 L.Bd. 1337—Llttlehead v. 
Sheppard, 261 P. 60, 123 OkL 29. 

9a Ky.—^Hendrickson v. Canter, 49 
S.W. 188, 20 Ky,L. 1268. 

99, Iowa.—^Kile v. Hogan, 164 N.W,. 

226, 180 Iowa 1263. 

28 CJ. p 1182 note 9. 

1. Ind.—Oorbaley v. State, 81 Ind. 
62. 

a Mo.—^Bopst V, Williams, 229 S. 

W. 796. 

28 C.J. p 1182 note 11. 
a Ky.—Woodcock v. Bowman, 4 
Mete. 40—Carpenter v. Strother, 16 
B.Mon. 289. 

Appraisal held anility 
Appraisal la valuation or estlma- 
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ute so requires, the report must show that the es¬ 
tate valued and reported by the commissioners or 
appraisers is all of the real and personal estate of 
the infant,4 and state whether the interests of the 
ward require the sale to be made.® Mere irregu¬ 
larities or defects in the report, however, will not 
render the order or sale void, but merely voidable.® 
So also it has been held that a failure to sign the 
report does not render void the sale as against an 
innocent purchaser,^ and, where the report is sub¬ 
stantially filed in court before confirmation of the 
sale, the marking of it filed by the clerk is not es¬ 
sential to the validity of the sale.® 

Qualification of appraisers. Where the statute re¬ 
quires the appraisers to be freeholders, anyone in 
possession of land notoriously claiming to own it 
will be considered a freeholder; and it may be 
shown by parol that the appraisers, although de¬ 
scribed in their certificate as householders, are free¬ 
holders.® The commissioners must be sworn but 
the failure of the record to show that they were 
sworn does not warrant a presumption that they 
were not sworn as the law requires.^^ 

Effect of report. The report is not binding on 


the court; the referee simply returns the testimony 
with his report and it is left for the court to de¬ 
termine whether or not a proper case has been 
made, or what parts of the report it will confirm.^® 

§ 121. Special Bond for Sale 

a. In general 

b. Requisites and sufiiciency 

c. Time of execution 

a. In General 

In many, but not all, Jurisdictions, the guardian Is 
required to file a special sale bond; and In some Jurisdic¬ 
tions the failure to do so renders the sale void. 

It is the rule in many jurisdictions, under statutes 
to that effect, that the guardian is required to file 
a special bond for the faithful discharge of his trust 
in conducting the sale and in accounting for and 
paying over the proceeds.^® However, under some 
statutes to that effect the requirement of a bond is 
discretionary with the court and it has been held 
that a statute, although in mandatory language, nev¬ 
ertheless confers discretion on the court as to the 
requirement of the bond.^® In at least one juris¬ 
diction the guardian's sale of the ward's realty must 


tioii 6f value of property, and ap¬ 
praisal of Interest In land of minor 
In iTuardlanshlp proceedings, failing 
to fix value on property, Is nullity.— 
Llttlehead v. Sheppard, 261 P. 60, 123 
Okl. 29. 

4. Ky.—Bell v. Clark, 2 Meto. 578. 
28 C.J. p 1183 note 13. 

5. Ky.—Mattingly v. Read, 8 Mete. 
624, 79 Am.D. 665. 

28 C.J. P 1183 note 14. 
e. CaL—Smith v. Blscalluz, 21 P. 
15, 88 Cal. 344, adhered to on re¬ 
hearing 23 P. 314. 

28 C-Jr. p 1188 note 15. 

Defects as to appraisal as ground 
for collateral attack see Infra § 
138. 

7. Ind.—Worthington v. Dunkln, 41 
Ind. 616. 

8L Cal.—Smith v. Blscalluz, 21 P. 16, 
83 CaL 344, adhered to on rehear¬ 
ing 23 P. 814. 

9. Mo.—^Ezendlne v. Morris, 8 Mo. 
App. 383. 

la Ky.—Watts v. Pond, 4 Mete. 61. 

11 . Ky.—^Thornton v. McGrath, 1 
Duv. 349. 

12. Md.—^Bolglano v. Cooke, 19 Md. 
876. 

N.T.—^Matter of Wyckofl, 100 N.T.S. 
417, 60 Mlsc. 190. 

13. Ky.—Allgood’s Bx’r v. Mercer, 
160 S.W-2d 635, 286 Ky. 263—^Hurt’s 
Guardian v. Crawford Coal Cor¬ 
poration, 1 S.W.2d 956, 222 Ky. 604 
—^Robson’s Guardian v. Robson, 
h81 S.W. 789, 213 Ky. 626—Hegarty 


V. Arkle’s Guardian, 280 S.W. 139. , 

213 Ky. 15. I 

Or.—^In re Kincaid’s Guardianship, 6 , 

P.2d 212 , 138 Or. 654, 78 A.D.R. 

667. 

28 C.J. p 1183 note 27. 

The purpose of the statute requir¬ 
ing every guardian authorized to 
sell realty to give bond to the ward 
was to make sure that the guardian 
would be under sufSlclent bonds at 
all times to secure all moneys that 
might come Into his hands, and pri¬ 
marily to secure the estate of the 
minor against loss.—^Hill v. Federal 
Land Bank, 80 P.2d 789, 69 Idaho 186. 

Bales held within statute 

(1) In general.—Alexander v. Tip- 
ton, 291 S.W. 1019, 218 Ky. 666. 

(2) Where a father, who had been 
appointed guardian for his minor 
daughter, brought suit as guardian 
against his daughter alone to sell the 
property for reinvestment, the ac¬ 
tion was not one by the owner of a 
reversion or remainder to sell his In¬ 
terest, In which case no bond is re¬ 
quired, since, although the father 
had an Interest as tenant by the cur¬ 
tesy in the lands In question, he did 
not make himself In his Individual 
capacity a party to the action, and 
as such assert his Individual interest 
in the land, and therefore he was 
required to give bond before the sale. 
—^Marsee v. Richmond, 241 S.W. 331, 
195 Ky. 84. 

Ko guardian wUliag to file bond 

It has been held that, where the 
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petition Is by Infants, their Inability 
to find a suitable person, who may 
be willing to become guardian and 
give the security required, does not 
Justify the court In ordering a sale 
without such security.—^In re Thorne, 
1 Bdw., N.Y., 607. 

14. Miss.—^Morton v. Carroll, 9 So. 

896, 68 Miss. 699—^Vanderburg v., 

Williamson, 62 Miss. 233:. 

In Florida 

(1) Under a former statute, requir¬ 
ing the filing of an additional bond 
for the sale. It was held that the 
failure of the court to require of 
the guardian an additional bond ren¬ 
dered the proceeding ineffectual to 
divest an Infant owner of title to 
land attempted to be sold by his 
guardian.—Wilkins v. Deen Turpen¬ 
tine Co., 94 So. 508, 84 Fla. 457. 

(2) However, a subsequent stat¬ 
ute, derived in part from the for¬ 
mer, was construed, under general 
rules of statutory construction, to 
have repealed the statutory Jurisdic¬ 
tional prerequisite of the additional 
bond, the rule under this statute 
being that the court has power to 
require additional bond, and in some 
cases should do so, but that the 
failure to do so will not affect court’s 
Jurisdiction, making sale void.—Mc- 
Camy v. Payne. 116 So. 267, 94 Fla- 
210, vacating 113 So. 712, 94 Fla. 209, 
and followed in Bingham v. Sumner, 
116 So, 270, 95 Fla. 271. 

15. Idaho.—^Hill v. Federal Land 

Bank, 80 P.2d 789, 69 Idaho 136. 
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be protected by a general bond, rather than a spe¬ 
cial bond.i® 

A statute requiring a special bond in case of a 
sale for investment does not require such bond 
where the sale is made for the maintenance and ed¬ 
ucation of the minor^^ or to discharge a mort¬ 
gage.^® Under some statutes the requirement of 
a bond is especially excepted where the sale is for 
the pa3rment of debts of the infant or of his ances¬ 
tor but where, on account of the indivisibility of 
the land, it is necessary to sell more land than is 
necessary to pay the debts, a bond must be executed/ 
as to the excess.®® 

Liability on special sale bonds is considered in 
connection with the liability on guardianship bonds 
generally infra §§ 197-220. 

Exceptions to statutory rule. It has been held in 
jurisdictions in which statutes require the guardian 
to furnish a special sale bond that a bond is not 
necessary where the transaction is one in which no 


money is to come into the hands of the guardian,2^ 
or where the realty, by reason of its having been 
purchased with the proceeds of personalty, is re¬ 
garded as personalty.®® 

Nature of requirement. A statute requiring a 
special sale bond is a collateral provision, complete 
in itself, and designed to be operative in cases not 
embraced in, or contemplated by, the original ap¬ 
pointment of the guardian.®® The special bond is 
additional and independent security, and not a sub¬ 
stitute for the guardian's general bond;®^ and the 
fact that a general guardian has given a bond as 
such does not dispense with his giving a special 
bond, on being appointed as special guardian to 
make the sale.®® 

Effect of failure to file bond. In some jurisdic¬ 
tions having statutes requiring special sales bonds 
it is held that a failure to give the required special 
bond renders the whole proceedings, including the 
sale, void.®® In others, however, it is held that a 


le. Xa Texas 

<1) Under statute to Uiat effect, 
the guardian Is required to file, or 
have on file, a general bond In such 
amount, as prescribed by the stat¬ 
ute, as to protect the estate of the 
ward not only In the general dls- 
ch&Tge of the guardian’s duties, but 
also In the sale of the realty.—^Hag^ 
gard V. McFarland, 165 S.W.2d 797, 
137 Tex. 542, affirming, Clv.App., 188 
S.W.2d 818. 

(2) The reasons for the statute 
were “that sureties on . . . [spe¬ 
cial sales] bonds are not liable for 
guardians' defalcations connected 
with their general duties . . . 
and the further fact that under the 
present laws the sureties on guard¬ 
ians' general bonds are not liable 
for proceeds received from sales of 
real estata"—^Haggard v. McFarland, 
Clv.App., 183 S.W.2d 818, 819, 820, 
affirmed 165 S.W.2d 797, 137 Tex. 642. 

(8) Under such statute If the gen¬ 
eral bond originally filed Is Insuffi¬ 
cient, the court may require the 
guardian to file another general bond 
in an amount which, together with 
the amount of the original bond, 
would be sufficient under the statute 
to protect the estate completely.— 
Haggard v. McFarland, Civ.App., 133 
S.W.2d 313, affirmed 156 S.W.2d 797, 
137 Tex. 542. 

<4) Under a former statute, a spe¬ 
cial bond, Independent and separate 
from the guardian’s general bond, 
was required for sales of realty.— 
City of Tyler v. First Nat Bank. 
Clv.App., 46 S.W.2d 454, error re¬ 
fused. 

(5) Under such former statute, the 
guardian’s failure to give a special 
sales bond rendered the sale voida¬ 


ble, and not void.—Sloan v. Woods, 
Com.App., 26 S.W.2d 309. reversing 
Woods V. Sloan, Clv.App., 9 S.W.2d 
4S6—^Wilkinson v. Owens, Clv.App., 
72 S.W.2d 830—Jarnagln v. Garrett. 
Civ.App.. 69 S.W.2d 611, error re¬ 
fused—City of Tyler v. First Nat 
Bank, Clv.App., 46 S.W.2d 454, er¬ 
ror refused. 

(6) Such former statute was held 
to apply to proceedings commenced 
before the act became effective, 
where the bond was filed after the 
effective date.—American Indemnity 
Co. V. Noble, Com.App., 285 S.W. 867, 
reversing, Clv.App., 216 S.W. 441. 
17. Ark.—^Tobln v. Spann, 109 S.W. 
634, 85 Ark. 556, 16 I4.RA.,N.S., 
672. 

13. Ark.—^Harper v. Smith, 116 S.W. 

674, 89 Ark. 284, 131 Am.S.R. 98. 
28 C.J. p 1184 note 87. 

19. Ky.—Carpenter v. Julian, 203 S. 
W. 323, 180 Ky. 580. 

28 C.J. p 1184 note 38. 

20. Ky.—Carpenter v. Julian, 203 S. 
W. 323, 180 Ky. 680. 

21. Ky.—^Meade v. Meade, 129 S.W. 
2d 993, 279 Ky. 39. 

Oonveyance for assumption of debts 

(1) Where deceased owned several 
lots Jointly with another, on which 
debts owing were equal to their equi¬ 
ty, and Joint owner agreed to assume 
debt In full. If deceased’s widow, in 
her own right, and as guardian of 
minor children, would execute deed 
to lots to him, widow, as guardian 
of children, was not required to ex¬ 
ecute bond to cover transaction, since 
no money came into her hands from 
transaction for which she was liable 
to account.—^Meade v. Meade, supra. 

(2) Where homestead was sold 
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pursuant to order of probate court on 
application of guardian of minor sons 
of deceased owner, to satisfy paving 
and tax liens, order required a sales 
bond in case sale brought an amount 
in excess of two hundred fifty dol¬ 
lars above aggregate Indebtedness 
against property, and as considera¬ 
tion, purchaser canceled paving lien 
of one thousand eight hundred elgh- 
ty-five dollars and eighty-seven cents 
and assumed tax liens, sale was ap¬ 
proved by court, and guardian exe¬ 
cuted five hundred dollar bond as 
required by order appointing him 
guardian, fact that guardian failed 
to execute sale bond did not affect 
validity of sale.—^Lyne v. Panhandle 
Const Co., Tex.Clv.App., 114 S.W.fd 
1196, error dismissed. 

Bxohange of property 

Iowa.—Stephens v. Wood, 196 N.W. 

239, 196 Iowa 1394. 

Ky.—^Homans v. Johnson, 171 S.W. 2d 
241, 294 Ky. 168. 

22. N.Y.—Cook V. Wright. 146 N.T. 
S. 624, 160 App.Dlv. 64. 

28 C.J. p 1184 note 40. 

23. Pa.—Blauser v. Diehl, 90 Pa. 
350. 

94. Ky.—^Ray v. Spencer, 162 S.W.2d 
789, 290 Ky. 766. 

28 C.J. p 1184 note 84. 

The purpose of the bond is to cov¬ 
er the specific transaction of saJe, 
and It guarantees that the money 
received from the sale will be ac¬ 
counted for and deUvered to the 
proper parties.—^Meade v. Meade, 129 
S.W.2d 998, 279 Ky. 89. 

26. Ky.—^Ray v. Spencer, 162 S.W, 
2d 789, 290 Ky. 766. 

28 C.J. p 1184 note 35. 

26, Ky. —^Allgood's Ebc'r v. Mercer, 
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sale which is otherwise regrularly made and approved 
is not rendered void by a failure to give the required 
bond,and that the proceedings are simply errone¬ 
ous or irregular.28 Under statute to that effect, 
where the ward’s interest is a joint ownership of the 
land with others, the ward’s share is not to be paid 
by the purchaser, but is to remain a lien on the 
land, until the guardian executes a proper bond.^^ 

b. Beqnisites and SiifS.cienc 7 

The bond must substantially comply with statutory 
irequirements and must be approved by the court. 

The bond must at least substantially comply with 
the requirements of the statute with regard to its 
•conditions^® or it will be fatally defective.si Where 
the statute requires a sufficient general bond, rath¬ 
er than a special bond, the bond, to be valid, must 
be a general bondjS^ but it is immaterial that, be¬ 
cause of the insuflSciency in the amount of the orig¬ 
inal bond, the guardian files another general bond.ss 


Where the statute so requires, the bond must be 
taken by an order of court,and must be in such 
amount as the court directs;®® and, although it is 
executed with a penalty less than should have been 
required, the failure to execute a larger bond is a 
mere irregularity, not affecting the validity of the 
sale,®® the sufficiency of the bond being largely 
within the discretion of the court.®^ 

Sureties, The bond must be executed with such 
sureties as the court approves;®® and it has been 
held that, although the statute requires two sure¬ 
ties, if the court approves it with one surety, it is 
sufficient as against a bona fide purchaser;®® but 
there are decisions to the contrary.^® Under some 
statutes a trust company acting as guardian may 
sign the bond by its president without being required 
to produce additional sureties.^i 

Approval, The bond must be approved by the 
court or judge,^® but a failure to enter the approval 
of record does not invalidate the saJe;^® and, if the 


150 S.W.2d 636. 286 Ky. 268—Hurt's 
Guardian v. Crawford Coal Corpo¬ 
ration. 1 S.W.2d 956. 222 Ky. 504 
—Alexander v. Tipton, 291 S.W. 
1019. 218 Ky. 666—^Robson’s Guard¬ 
ian ▼. Robson, 281 S.W. 789, 213 
Ky. 625—^Hesrarty v. Arlcle's Guard¬ 
ian, 280 S.W. 139, 218 Ky. 16— 
Maraee v. Richmond, 241 S.W. 881, 
195 Ky. 84. 

28 C.J. P 1183 note 29. 

87. Mont.—^Hughes v. Goodale. 66 P. 

702. 26 Mont. 93. 

28 C.J. p 1183 note SO. 

The reason, for the role la that the 
general bond of the sruardlan stands 
sa security for all moneys received 
from any source, which would Include 
a sale of the real estate of the ward. 
—Hill V. Federal Land Banh, 80 P. 
2d 789. 59 Idaho 136. 

Sa. U.S.—^Arrowsiuith v. Gleason. 
Ohio. 9 S.Ct. 237, 129 U.S. 86, 32 
L.Hd. 630. 

28 C.J. P 1183 note 31. 

29, Ky.—^Robson’s Guardian ▼. Rob¬ 
son. 281 S.W. 789, 213 Ky. 625. 

^O^rment to that effect hold proper 
Ky.—Ray v. Spencer, 162 S.W.2d 
789. 290 Ky. 76$. 

30. Old.—^Rlce V. Theimer, 146 P. 
702, 45 Okl. 618. 

28 C.J. p 1184 note 41. 

'**Good and snfllolent bond” 

Words “good and sufficient bond** 
within statute requiringr guardian to 
die erood and sufficient sales bond 
relate to Its terms and conditions and 
solvency and sufficiency of Its sure¬ 
ties.—Jama^n v. Garrett, TexClv. 
App., 69 S.W.2d 511, error refused. 
Provision as to penal sum held mere¬ 
ly directory 

Ky.—^Hegarty v. Arkle*s Guardian, 
280 S.W. 139. 218 Ky. 16. 


Bond defective as to oblieree 

As long* as the purpose of the bond 
and the real party In interest are 
manifest. It is Immaterial that the 
statute Is not followed as to the 
obligee of the bond.—^Hickman v. 
Jackson. 164 P. 979. 66 Okl. 184— 
28 C.J. p 1184 note 47. 

31. E^y.—Wells v. Cowherd. 8 Mete. 
514. 

32. Bond held general 

A bond, filed by guardian of mi¬ 
nors' estate after filing report of his 
sale of minors' lands under court 
order, for faithful discharge of du¬ 
ties of such guardian, was held not 
"special bond,” but "general bond" 
required by statute before confirma¬ 
tion of sale, even though voluntarily 
given by guardian to meet require¬ 
ments of such statute.—^Haggard v. 
McFarland, 166 S.W.2d 797, 187 Tex. 
542. affirming, Civ.App., 133 S.W.2d 
313. 

33. Effect of two bonds 

Where bonds executed by guard¬ 
ian were In the words required for 
general bonds by guardians, fact 
that forepart of each bond contained 
recitation showing reason for execu¬ 
tion of the bond did not weaken the 
bonds, and fact that there were two 
bonds instead of one did not affect 
the rights of wards and did not make 
one of the bonds a special sales bond. 
—^Haggard v, McFarland, Clv.App., 
133 S.W.2d 313, affirmed 165 S.W.2d 
797. 187 Tex. 642. 

34i Ky.—^Watkins v. Northern Coal 
& Coke Co., 116 S.W. 1192, 119 S. 
W. 226, 123 Ky. 700. 

28 C.J. p 1184 note 48. 

It is the duty of the court to for¬ 
mulate an order requiring a bond of a 
X>articular character which, under the 
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circumstances, complies with the 
statute, and the court's duty with 
respect to the sufficiency of the bond 
does not terminate with entering of 
order requiring bond, but continues 
to final order confirming report of 
sale.—Jarnagln v. Garrett, Tex.Clv. 
App.. 69 S.W.2d 511, error refused. 

35. U.S.—Goldsmith v. Gilliland. C. 
C.Or., 23 F. 646, ID Sawy. 606. 

N.Y.—Matter of Lansing. 8 Paige 
264. 

36. Ark.—Simmons v. Carter. 189 S. 
W. 176, 126 Ark. 647. 

37. Ark.—Simmons v. Carter, supra. 
Tex.—Jamagln v. Garrett. Glv.App., 

69 S.W.2d 611, error refused. 

38. U.S.—Goldsmith v. Gilliland, C. 
C.Or., 28 F. 646. 10 Sawy. 606. 

39w U.S.—Arrowsmith v. Gleason, 
Ohio. 9 S.Ct. 237, 129 U.S. 86, 82 
UKd. 630. 

Ind.—^Marquis v. Davis, 16 N.E. 251, 
113 Ind. 219. 

40, Ky.—Ray v. Spencer, 162 S.W. 

2d 789. 290 Ky. 756. 

28 C.J. p 1184 note 60. 

4L Ky.—^PhaJan v. Louisville Safe¬ 
ty Vault & Trust Co., 10 S.W. 10, 
88 Ky. 24, 10 Ky.L. 663. 

28 C.J. p 1184 note 61. 

43. Ky.—Hughes v. Saffell, 119 S.W. 

804, 134 Ky. 175. 

28 C.J. p 1184 note 62. 

43;. Iowa.—Puraley v. Hayes, 22 
Iowa 11, 92 Am.D. 350. 

Befeot may be otured by an ord^r 
of approval nuno pro tunc, or by the 
execution of new approved bonds 
under supplemental proceedings.— 
Miller V. Rogers, 6 Ky.Op. 697. 
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court orders the filing of the bond, approval will be 
presumed and the sale will not be invalidated be¬ 
cause of the absence of a formal order of approv- 
al.44 

Who may question sufficiency. The validity of 
the sale for want of sufficient security can be con¬ 
tested only by the ward or some one claiming un¬ 
der him.^5 

Estoppel, The obligors on the bond are estopped 
by its recitals, admitting the due appointment of th; 
guardian and his full authority to sell the ward’s 
real estate.^® So also, where the guardian fails to 
obey the court's order to turn over the proceeds, he 
and his surety are estopped in a suit on his bond 
to say that the court had no jurisdiction over the 
property, and to set up title in the guardian.^7 

c. Time of Ezecutloii 

In general It Is essential that the bond be executed, 
approved, and filed before the sale^ 

Under most provisions, the bond must be execut¬ 
ed, approved, and filed before the sale, and it is not 
sufficient that it is executed afterward;^® but it 
has been held that a failure to file the bond until 
after an order of reference, where it had previ¬ 
ously been duly executed and approved, is a mere 
irregularity which does not affect the validity of 
the proceedings.^® However, under some statutes 
the guardian need not give a bond until the pro¬ 
ceeds are turned over to him,®® as where the sale 
is to be made on credit, the payments to be secured 
by the purchaser, and the person into whose hands 
the proceeds will thereafter come has not been as- 


certamed,®! or where the proceeds remain within 
the control of the court,®® or where, by statute, the 
proceeds of the particular sale are not to be paid 
but are to remain a lien on the land bearing inter¬ 
est until the ward comes of age or the guardian ex¬ 
ecutes a bond.®® 

The execution of the bond before the appoint¬ 
ment of the guardian to make the sale does not in¬ 
validate it, if it is delivered after the granting of 
the order of appointment®^ 

§ 122. Sale 

A sale of the ward's property, to be suflTclent to pass 
title, must be made In accordance with statutory require¬ 
ments and with the utmost fairness and good faith on the 
part of the guardian. 

In order that a sale of the ward's property may be 
sufficient to confer title on the purchaser and divest 
the ward's title, there must be at least a substan¬ 
tial compliance with all the provisions of the stat¬ 
ute with regard thereto;®® and in some jurisdic¬ 
tions it is held that there must be a strict compli¬ 
ance with the statutory requirements.®® So, also, 
there must be a strict compliance with the order of 
court permitting and authorizing the sale.®*^ The 
sale must be an actual, as distinguished from a pre¬ 
tended, sale.®® It must be an actual sale and not 
the mere bartering or exchange of one property for 
another.®® 

In accordance with the general rules, stated in § 
76 supra, relating to his duty in managing the 
ward's estate, it is the duty of the guardian to con¬ 
duct the sale with the utmost fairness and good 


44. Ky.—^Hendrickson v. Canter, 49 
S.W. 188, 20 'Ky.'Lu 1258. 

45. U.S.—Goldsmith v. Gilliland. C 
C.Or., 23 F. 646, 10 Sawy. 606. 

48- Me.—Williamson v. Woodman, 
73 Me. 168. 

47. Okl.—^Anderson v. Anderson, 146 
P. 709, 45 Okl. 658. 

4a. Ky.—Hurt's Guardian v. Craw¬ 
ford Coal Corporation, 1 S.W.2d 
955, 222 Ky, 504—^Robson's Guard¬ 
ian V. Robson, 281 S.W. 789, 213 
Ky. 625—^Hegarty v, Arkle's Guard¬ 
ian, 280 S.W. 189, 213 Ky. 16— 
Marsee v. Richmond, 241 S.W. 881, 
195 Ky. 84. 

28 C.J. p 1185 note 58. 

After bonilmiatioiL' 

County judge who failed to require 
from guardian special sales bond 
on confirming sale of wards' realty 
could not thereafter, on discovering 
that guardian was allegedly Insol¬ 
vent, require execution of such bond. 
'—Jarnagin v. Garrett, Tex.Civ.App., 
69 S.W.2d 511, error refused. 


49. N.T.—Kelly ▼. Pitcher. 4 N.T.S. 

8 . 

60, Ky.—^Louisville Trust Co. v. 
Kidd, 93 S.W. 88, 29 Ky.L. 882. 

61. Va.—Talley v. Starke, 6 GratL 
839, 47 Va. 839. 

52- Ky.—^Malden v. Stewart, 174 S. 

W 6, 163 Ky. 651. 

28 C.J. p 1185 note 61. 

53. Ky.—Robson's Guardian v. Rob¬ 
son, 281 S.W. 789, 213 Ky. 626— 
Adams V, Gardner, 277 S.W. 284, 
211 Ky. 246. 

28 C.J. p 1185 note 62. 

5^ N.T.—Center v. Finch, 22 Hun 
146. 

55. Tex.—Jones v. Sun Oil Co., 153 
S.W.2d 671, 137 Tex. 363, reversing, 
Clv.App., 146 S.W.2d 616—^Haggard 
V. McFarland, Civ.App., 138 S.W.2d 
813, affirmed 166 S.W.2d 797, 137 
Tex. 542. 

28 C.J. p 1186 note 65. 

66. Or.—Olsen v. Rasmussen, 80 P. 

2d 329, 146 Or. 648. 

28 C,J. p 1186 note 66. 
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67. Fla.—Sapp v. Warner, 143 So. 
648, 106 Fla. 245, affirming 141 So. 
124, 105 Fla. 245, motion denied 
144 So. 481, 105 Fla. 246. 

68. Sham sale to aooompllsh nnlaw- 
fnl purpose 

Guardian Is prohibited from do¬ 
ing Indirectly what he cannot do di¬ 
rectly, by means of sham sale to 
third person of ward's land.—Olsen 
V. Rasmussen, 30 P.2d 829, 146 Or. 
648. 

Effect of sham sale 
A sale by guardian of his ward's 
real estate to his sister-in-law 
through the interposition of a third 
person, with secret understanding 
that purchaser not pay for the prop¬ 
erty and for the purpose of procur¬ 
ing a loan thereon, constitutes a 
fraud on the estate of the minor and 
may be set aside against the parties 
to the fraud and any person not a 
bona fide purchaser for value, but 
such sale is not void.—^Plant v. 
Schrock, 227 P. 439. 102 Okl. 97. 

59. Or.—Olsen v. Rasmussen, 36 P. 
2d 329, 146 Or. 648. 
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faith, for the ward’s benefit,®® and not to have or 
represent any interest that conflicts with such du¬ 
ty and if, in selling at a private sale, he sells 
for less than a fair price, he acts at his peril.®® 
Much liberality, however, should be indulged in the 
manner of receiving bids at a public sale to the end 
that the property may bring the best possible price.®® 

ScLe in hidk or in parcels. In a proper case the 
property of the ward may be sold in bulk rather 
than in parcels.®® 

Where the estate of several minors is in one pro¬ 
bate proceeding, and each minor owns land sepa¬ 
rate and distinct from the other minors, the guard¬ 
ian cannot sell the land of one minor for the bene¬ 
fit of the other minors,®® neither can he sell the 
different tracts owned by different minors in such 
a manner that it cannot be determined what the 
tract belonging to each minor brought.®® 

The misnomer of the infant in the proceedings 
for the sale of his land does not necessarily ren¬ 
der the sale void.®*^ 

Withdrawal of successful hid. A successful bid¬ 
der at a guardian’s sale may petition the court to be 
allowed to withdraw his bid on the ground that 


fraud was practiced by the guardian in conducting 
the sale.®® 

Contract between purchaser and court. An offer 
to purchase the ward’s property, when accepted, be¬ 
comes a contract between the purchaser and the 
court.®® 

When sale completed. A guardian’s sale of the 
ward’s realty under an order of court is not a com¬ 
pleted sale until the purchaser accepts the deed^ 
pays the consideration, and complies with the terms 
of the order of sale.^® For certain purposes, how¬ 
ever, the sale may be considered completed as of 
the date of confirmation if a deed is thereafter is¬ 
sued and the purchase price paid.^l 

§ 123. -Notice 

Notice of sale, when required by atatute, must be 
given In the manner prescribed by the statute. 

Where the sale may be a private one, notice 
thereof is not required,"^® unless the statute contains 
a contrary provision.*^® Where the sale is required 
to be a public one, the statutes relating thereto usu¬ 
ally require a notice thereof, ordinarily by publica¬ 
tion in some newspaper or by posting, or by both 
methods, giving the description of the land and the 


60l Conn.—^Holbrook v. Brooks, 83 
Conn. 347. 

Mich.—Wohlscheid v. Bergrath, 8 N. 
W. B48p 46 Mich. 46. 

61. IlL—Dole V. Shaw. 118 K.B. 1044, 
282 UL 642. 

28 C.J. p 1186 note 69. 

62. Conn.—^Holbrook v. Brooks, 33 
Conn. 847. 

Authority to make private sale see 
Infra S 125. 

Purchase price senerally see infra S 
126. 

63. Okl.—^In re Bohanan, 138 P. 44, 
37 Okl. 660. 

64. Bale tn hulk In violation of or¬ 
ders 

Fact that at tutor’s sale property 
was offered In globo Instead of In 
parcels as appraised and as ordered 
by family meeting and order of sale 
does not invalidate It, where property 
brought more than appraised value. 
—Cole v. Hichmond, 100 So. 419, 156 
La. 262. 

66. Okl.—Coker v. Howard, 260 P. 
130, 122 Okl 12—^Askew v. Terrell, 
243 P. 496, 113 OkL 206—Burris v. 
Straughn. 232 P. 394, 107 Okl. 299, 
followed In Van v. Adkins, 284 P. 
644, 109 Okl. 12—Johnson v. James, 
223 P. 848, 101 Okl. 140—Tiger v. 
Drumrlght, 217 P. 463, 95 Okl. 174, 
certiorari denied 44 S.Ct. 452, 264 
n.S. 692, 68 L.Ed4 866, and error 


dlsmlsbed 45 S.Ct 350, 267 U.S. 578, 
69 L.Bd. 797. 

66. OkL—Coker v. Howard, 250 P. 
130, 122 Okl. 12. 

Sale In hulk 

Where separate lands of several 
wards are attempted to be sold In 
one proceeding, If It appears that 
lands of several wards were sold in 
one parcel and for a lump sum, and 
In such manner that it is Impossible 
to ascertain what Interest of each 
ward brought, and that sale resulted 
in sale of lands of one ward for use 
and benefit of other wards, the sale 
Is void.—^Mobley v. Hester, 276 P. 
284, 135 OkL 269—^Bennett v. Airing- 
ton. 266 P. 461, 130 Okl. 197—Askew 
V. Terrell, 243 P. 495, 113 Okl. 206 
—^Burris v. Straughn, 232 P. 394, 107 
Okl. 299, followed in Vann v. Adkins, 
234 P. 644, 109 Okl. 12—Jackson v. 
Carroll, 207 P. 736, 86 Okl. 230. 

67. N.J. —Webster-Art & Strength 
Building & Loan Ass’n v. Armondo, 
16 A.2d 890, 128 N.J.Eq. 219. 

Misnomer of ward in deed see in¬ 
fra S 134. 

Where error corrected 

Jurisdiction of court to order 
guardianship sale of infants' lands 
was not affected by erroneous desig¬ 
nation of wards' names in letters of 
guardianship, nor was the sale ren¬ 
dered invalid where order appoint¬ 
ing appraisers recited true name of 
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wards, and subsequent order before 
approval of sale corrected error.— 
Collins V. Harris, 267 S.W, 781, 167 
Ark. 372. 

ea Such petition presents probate 
matter which is within Jurisdiction 
of county court, and, from action of 
county court on such petition, ap¬ 
peal lies to district court.—In re 
Southern Oil Corp., 168 P. 826, 66 OkL 
219. 

69. Offer made In pleadlngrs 
In guardian's suit for sale of in¬ 
fants' land, offer to purchase con¬ 
firmed in prospective purchasers* 
answers became contract between 
proposed purchasers and court.— 
Newman v. Light, 148 S.B. 818, 152 
Va. 760. 

TO. Okl.—^Harrison v. Reed, 6 P.2d 
700, 154 Okl. 39—Brockman v. Rob¬ 
erts, 218 P. 648. 89 Okl. 69. 

71. Okl.—Thomas v. Kinney, 299 P. 
421, 148 Okl. 234—Watson v. Ya- 
wltz, 273 P. 224, 136 Okl. 28. 

72. Ind.—^Ellason v. Bronnenburg, 46 
N.E. 682, 147 Ind. 248. 

28 C.J. p 1185 note 74. 

Notice of application for sale see 
supra S 118. 

When private sale authorized see In¬ 
fra 5 125. 

73. OkL—Cummings v. Inman, 247 
P. 379. 119 OkL 9, followed in Dill 
V. Anderson, 266 P. 81, 124 Okl; 
299 
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time, place, and terms of the sale, and such re¬ 
quirements must be complied with,*^^ unless there is 
a waiver thereof."^5 Th^ notice must be given for at 
least the length of time prescribed by the statute,^6 
and must state the time and place of sale,“^7 and 
the terms and conditions of the sale 8 describe the 
property to be sold with sufficient certainty to en¬ 
able it to be identified 9 and state that the land 
will be sold at a public auction to the highest bid- 
*der.®® It has been held that a sale without giv¬ 
ing the required notice is void;8i but irregularities 
or defects in the notice or publication thereof ren¬ 
der the sale merely irregular and not void.*^ 

Proof of publication. The fact that the notice 
was published, in accordance with the requirements 
,of the statute, may be proved by affidavit but a 
•statute providing for proof by affidavit of the post¬ 
ing of public notices does not exclude other meth¬ 
ods of proof thereof.84 

■§ 124. -Time and Place 

The sale must be made at the time and place pre¬ 
scribed by statute or decree. 

The sale must be made at the time prescribed by 
the statute or by decree,*® and, if it is made at any 
other time, it is not only irregular, but void,** even 
in the case of one acquiring title in good faith,*^ 
-unless it is formally approved and confirmed by the 


§ 125 

court.** So, also, where the sale is confirmed, the 
fact that it was adjourned to a later date than fixed 
by the order and for a longer time than the statute 
permitted will not vitiate the sale.** 

The statute must also be complied with as to the 
place of the sale;** and if the statute requires the 
sale to be made at the courthouse the court has no 
power to order a sale on the premises, and a sale in 
accordance therewith is invalid.*^ 

§ 125. — Private or Public 

The sale must be a public one unless the statute, as 
Is the case In some Jurisdictions, vests the court with 
discretion to authorize a private sale. 

Under some statutes the court, in its discretion, 
may authorize the ward’s property to be sold at a 
private sale, instead of at a public one,®* especially 
where certain conditions exist, as where its ap¬ 
praised value is less than a given amount,** or 
where the petition of the guardian is silent as to 
whether the sale should be private or public,*^ or 
the authority to sell may be granted in the alterna¬ 
tive for public or private sale.*® However, a gen¬ 
eral unconditional order to sell does not authorize 
a private sale;** and in the absence of statutory au¬ 
thority therefor, the court can authorize only a 
public sale and not a private one,*^ and a private 
sale, although under order of court, passes no ti- 


Ark.—^Hiarper v. Smith. 116 S.W. 
674. 89 Ark. 284, 131 Am.S.R. 93. 
28 C.J. p 1185 note 77. 

Necessity of public sale see Infra S 
125. 

•75. ICy.—^Hleatt v. Schmidt, 84 S.W. 

740, 119 Ky. 612. 27 Ky.L. 239. 

28 aj. p 1185 note 78. 

Ve. Colo.—Orman v. Bowles, 83 P.! 

109. 18 Colo. 463. 

28 QJ. p 1186 note 79. 

77. Mich.—^Houlihan v. Fogarty, 127 
N.W. 793, 162 Mich. 492. 

Time and place of sale generally see 
Infra S 124. 

TSL Minn.—^Richardson v. Fazwell, 
61 N.W. 915. 49 Minn. 210. 

28 C.J. p 1186 note 81. 

Terms and conditions generally see 
infra 5 126. 

79. Okl.—Tucker v, Leonard, 183 
P. 907, 76 Okl. 16. 

28 C.J. p 1186 note 82. 

30l Mich.—^Houlihan v. Fogarty, 127 
N.W. 798. 162 Mich. 492. 

'8L Me.—^Tracy v. Roberts, 84 A. 

68, 88 Me. 810, 51 AiaRR. 394. 

28 C.J. p 1186 note 84. 

:8a. OkL—Lewis v. Chapman, 89 P. 
2d 102, 170 Okl. 116-—Factor v. 
Perkins, 22 P.2d 391, 164 Okl. 20 
—^Lewis V. Ward, 228 P. 839, 101 
OkL 146—Tiger v. Drumrlght, 217 
P. 463, 95 Okl. .174, certiorari de¬ 


nied 44 S.Ct. 452. 264 U.S. 592, 68 
L.Ed. 865, and error dismissed 45 
S.Ct 350. 267 U.S. 578, 69 L.Ed. 
797. 

28 C.J. p 1186 note 85. 

83. Mich.—^Dexter v. Cranston, 2 N. 
W. 674, 41 Mich. 448. 

28 aj. p 1186 note 86. 

84. Neb.—^Larimer v. Wallace, 84 N. 
W. 835, 36 Neb. 444. 

85. Okl.—Thomas v. Kinney, 299 P. 
421, 148 OkL 284—Cummings v. 
Inman, 247 P. 879, 119 OkL 9, fol¬ 
lowed in Dill y. Anderson, 256 P. 
81, 124 Okl. 299. 

Tex.—^Brown v. Christie, 27 Tex. 73, 
84 Am.D. 607. 

86. Okl.—Cummings v. Inman, 247 
P. 879, 119 Okl. 9, followed In Dill 
V. Anderson, 266 P. 31, 124 Okl. 299. 

Tex.—Brown v. Christie, 27 Tex. 73, 
84 Am.D. 607. 

87. Tex.—^Brown v. Christie, supra. 
88L IlL—Conover v. Musgrave, 68 Ill. 

68 . 

Tex.—^Brown v. Christie. 27 Tex. 73, 
84 Am.D. 607. 

Confirmation of sale generally see 
infra SS 131-133. 

89. U.S.—Gager v. Henry, C.C.Or., 
9 P.Cas.No.6,172, 5 Sawy. 237. 

9a Ga.—^Horne v. Rodgers, 38 S.E. 
768, 118 Ga. 224. 
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8sie outside of parish 
Where recommendation of family 
meeting did not fix place of sale, 
and no place was fixed In order of 
sale, sale was not Invalid because 
made outside of parish at place 
where property was located.—Cole 
V. Richmond, 100 So. 419, 156 La. 262. 

9L Ga.—^Home v, Rodgers, 38 S.E. 
768, 113 Ga. 224. 

9S: Okl.—^Llttlehead v. Mount, 227 P. 

98, 99 Okl. 225. 

28 aJ. p 1186 note 95. 

Power to direot private sale 

It seems that orphans' court has 
no power to direct fiduciary to sell 
personal property at private sala— 
In re Olenlak's Estate, 40 Pa.Dl8t. & 
Co. 393. 

93. Ind.—^Ellason v. Bronnenburg, 46 
N.E. 582, 147 Ind. 248. 

28 C-J. p 1186 note 96. 

94. Cal.—^In re Verwoert, 171 P. 106, 
177 Cal. 488. 

95. Me.—^Ex parte Cousins, 5 Me. 
240. 

96. Fla.—Lenders v. Thomas, 17 So. 
683, 85 Fku 518, 48 Am.S.R. 255. 

97. Ala.—Wilson v. McKleroy, 89 So. 
584, 206 Ala. 342. 

28 C.J. p 1187 note 1. 
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tie as against the ward,even though a family 
meeting advised it and the judge homologated the 
proceedings of the meeting.^^ 

§ 126. -Terms and Conditions 

The sale must be made on the terms and conditions 
prescribed by order of court or statute. 

The terms and conditions of the sale are usually 
prescribed by the order of the court, or the provi¬ 
sions of the statute, and the sale must be made on 
such terms and conditions.^ Thus where the stat¬ 
ute fixes a certain minimum price based on the ap¬ 
praised value of the property, a sale for less than 
the minimum price fixed by statute is void.2 

Conditional bids. The guardian has no author¬ 
ity to accept and it is error for the court to con¬ 
firm a sale to a party based on a conditional bid.^ 

Payment, The sale must be for cash unless oth¬ 
erwise expressly authorized by the court.^ Where 
the sale is for cash, the guardian ordinarily cannot 
lawfully accept anything except money in payment 
of the purchase price he cannot accept in pay¬ 
ment his own notes or other individual obligations.® 
Under some statutes, where the property is sold 
partly for cash and partly on deferred payments, 
there must be a cash payment, and any deferred 
pa 3 rments must be secured by a lien on the land to¬ 


gether with such other security as the court may 
deem sufficient and the sale is void if it is 
made partly in cash and partly in exchange for 
other property.® It is fraud for the guardian to 
represent the sale as made for cash when no cash 
has been paid;® but this does not necessarily ren¬ 
der the sale void.^® Thus it has been held that, 
where a sale is reported as made for cash and 
duly confirmed by the court, it is not rendered void 
by the fact that the payment was in property, where 
the purchaser acts in good faith and pays full value 
in such property.il 

§ 127. By Whom Conducted 

The sale should be conducted by one authorized by 
the court to make the sale. Usually the general guard¬ 
ian will be appointed to make the sale; and, for this 
purpose, he may employ agents to assist him. 

The sale should be conducted by one who has au¬ 
thority, under the order of court, to make the sale.i® 
The general guardian of the infant, if he has one, 
will ordinarily be appointed to make the sale, un¬ 
less some sufficient reason is shown for substituting 
another for that purpose and where the general 
guardian refuses or cannot procure the requisite 
security, another person may be appointed, as spe¬ 
cial guardian, to make the sale.^^ 

Delegation of authority. The appointment of a 


9& La.—Keel v. Sutherlln, 67 So. 

794, 130 La. 182. 

28 C.J. p 1187 note 2. 

■99. Lfiu—Crain v. Tremont Lumber 
Co.. 63 So. 901. 134 La. 276. 

28 C.J. p 1187 note 3. 

1. Mich.—^McClave v. Benton Har¬ 
bor State Bank, 256 N.W. 669, 268 
Mich. 619. 

bkl.—Cochran Davis, 6 P.2d 685, 

154 Okl. 103. 

28 C.J. p 1187 notes 4-6. 
a. Okl.—Oklahoma City v. Local 
Federal Savings St Loan Ass'n of 
Oklahoma City, 134 P.2d 565. 

28 C.J. p 1187 note 7. 

3. Zf guardian erroneously accepts 
such hid, sells property to such con¬ 
ditional bidder, makes his return 
thereon and the same Is confirmed by 
the court, an objection that the bid Is 
conditional Is available only on ap¬ 
peal from the order of confirmation. 
—Long V. Brown, 98 P.2d 28. 186 
Okl. 407, overruling Tucker v. Leon¬ 
ard. 291 P. 124, 144 Okl. 264. which 
was followed in 291 P. 136, 144 Okl. 
258. 

4. Mich.—^McClave v. Benton Harbor 
State Bank, 256 N.W. 569, 268 Mich. 
619. 

Sale held one on credit 

Guardian's sale to widow of minor 
children's five-fourteenths Interest In 
farm in consideration of note secured 


by mortgage on entire farm was held 
sale on credit and not cash sale plus 
Investment of minors' funds.—^Mc- 
Clave V. Benton Harbor State Bank, 
supra. 

6. OkL—Perkins v. Middleton, 166 P. 

1104, 66 Okl. L 
28 CJ. p 1187 note 8. 

6. Ind.—^Bevls v. Heflin, 63 Ind. 129. 
28 C.J. p 1187 note 9. 

7. Okl.—^Brockman v. Roberts, 213 
P. 543, 89 Okl. 59. 

28 CJ. p 1187 note 10. 
failure to procure re<iuired lien 
Under a statute requiring all un¬ 
paid purchase money to be secured 
on .the premises by mortgage, court 
cannot authorize guardian to convey 
minor's property without taking a 
mortgage as security, and If guard¬ 
ian falls to exact the required mort¬ 
gage he Is liable to his ward for any 
loss sustained thereby. In such case 
title transferred is Indefeasible In 
the purchaser.—^In re Williams' Es¬ 
tate, 12 A.2d 103, 338 Pa. 98. 

Sk Okl.—Cochran v. Davis, 6 P.2d 
686, 154 OkL 108. 

28 aj. p 1187 note 11. 

Trausaotlon held exchange of proper¬ 
ty 

Sale of ward’s real estate and 1 ' 0 - 
Investment of proceeds was held ex¬ 
change of property, constituting con¬ 
structive fraud on ward's estate, not¬ 
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withstanding court order permitting 
reinvestment, where prior thereto 
guardian had only personal check of 
purchaser not credited to guardian’s 
account.—Cochran v. Davis, supra. 

9. Idaho.—^Hlll V. Federal Land 
Bank, 80 P.2d 789, 59 Idaho 136. 

Okl.—Atkinson v. King, 219 P. 914, 
93 Okl. 87. 

Or.—Olsen v, Rasmussen, 80 P.2d 
329, 146 Or. 648. 

28 C.J. p 1187 note 12. 

10. Idaho.—Hill v. Federal Land 
Bank, 80 P.2d 789, 59 Idaho 136. 

Xu Louisiana fact that no price 

Is paid at tutor's sale, where family 
meeting and order of court direct 
property to be sold for cash, does 
not make It null and void ab initio, 
BO that no title passes to adjudicatee. 
In the sense that there is no ad¬ 
judication at all, in view of C.P. arts 
690 and 695, and R.C.C. art 2608, not¬ 
withstanding C.P. art 689.—Cole v. 
Richmond, 100 So. 419, 166 La. 262. 

11. Tex.—Stroud v. Hawkins, 67 S. 
W. 534, 28 Tex.Clv.App. 321. 

12. Mich.—^Hunt V. Stevens, 140 N. 
W. 992, 174 Mich. 601. 

13. Tex.—^Hamer v. Sanford, Civ. 
App., 189 S.W. 848. 

28 C.J. p 1187 note 16. 

14. N.Y.—In re Wilson, 2 Paige 412. 
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guardian to make the sale generally implies a con¬ 
fidence in his personal integrity and judgment and 
he cannot delegate his authority to another and 
while he is not required to attend in person to ev¬ 
ery detail, and may employ the services of an auc¬ 
tioneer,or real estate agent,!*^ or other agent, 
to assist in conducting the sale, and carrying it in¬ 
to effect, it must nevertheless be made under his 
personal supervision.^® 

§ 128. -Who May Purchase 

a. In general 

b. Guardian 

a. In General 

Various persons have been held qualified to purchase 
at a guardian's sale, such as the ward’s mother or step¬ 
father. 

Various persons have been held to be qualified to 
purchase at a guardian’s sale.®® Thus the mother®^ 
and stepfather®® of the ward are qualified to pur¬ 
chase where they hold no position of trust affecting 
the property at the date of sale. Likewise, a party 
in adverse possession of the ward’s land may be¬ 
come a purchaser thereof, in the absence of evi¬ 
dence that he took possession in bad faith under a 
fraudulent and spurious claim of title for the pur¬ 
pose of chilling bidding at the sale.®® In accord¬ 
ance with the general rules of agency, however, the 
agent employed to conduct the sale ordinarily can¬ 
not purchase the property for himself;®^ but the 
sale will not be set aside on this ground, where it 


appears that the purchaser was merely the agent for 
paying taxes on the land, that the ward had negoti¬ 
ated with him for a sale to him, and that the sale 
was made because he offered more than other pro¬ 
spective purchasers.®® 

The judge who is to pass on the validity of the 
sale in his official capacity cannot purchase at a 
guardian’s sale;®® but the purchase of an interest 
in part of an infant’s land by the judge of the court 
in which the proceeding for the guardian’s sale is 
instituted does not invalidate the sale if it is or¬ 
dered and confirmed by a special judge in the 
judge’s absence, and is not a sufficient ground for 
a denial of confirmation on a bill properly filed 
therefor.®^ 

b. Guardiaa 

Generally a guardian may not purchaaa either di¬ 
rectly or Indirectly the ward's property. The rule te 
not dependent on the existence of fraud or unfairness. 

It is a well settled general rule that a guardian 
cannot acquire a valid title to lands of his ward by 
purchase at a sale thereof procured on his own ap¬ 
plication,®® whether the purchase is direct or in¬ 
direct, in person or by an agent, or by the medium 
of a person who subsequently reconveys to the 
guardian;®® and this rule has been extended to 
purchases made by the husband or wife of the 
guardian,®® unless the purchase is made under leave 
of court®^ The rule, it has been held, applies even 
though the guardian has an individual interest in 
the property,®® such as a dower interest.®® While 


15. Neb.—Levara v. McNeny, 98 N. 

W. 679, 5 Neb., Unofl, 318. 

16. Neb.—Myers v. McGavock, 68 N. 

W. 522, 89 Neb. 848, 42 Am.l3.R. 

627. 

17. Tenn.—Goodlett v. CampbeU, 1 

Tenn.Ch. 200. 

Compensation 

(1) Evidence held sufficient to 
show afirreement between broker and 
auardlan to divide commission 
awarded broker for making sale.— 
Clay V. Butler, 112 S.B. 697. 182 Va. 
464. 

(2) Where court directed commis¬ 
sioner to allow broker who made 
sale a five per cent commission, but 
subsequently ordered one half of 
such commission to be paid to wards 
on ground that broker’s agreement 
to divide commission with groardlan 
was illegal and void, broker, having 
by concealment of knowledge as to 
existence of such contract consti¬ 
tuting fraud Induced chancellor to 
make prior decree awarding him 
commission, was estopped to deny 
jurisdiction of court to render sub¬ 
sequent decree ordering one half 

39 C.J.S.—14 


thereof to be paid to warda—Clay 
V. Butler, supra. 

18. La.—Hardy v. Landry, 17 La. j 
191. 

19. Neb.—^Levara v. McNeny, 98 N. 
W. 679, 6 Neb., Unoff., 818. 

20. La.—Cole v. Richmond, 100 So. 
419, 166 La. 262. 

21. La.—Cole y. Richmond, supra. 

22. La.—Cole V. Richmond, supra. 

28, Okl.—Johnson v. Thornburgh, 

254 P. 63. 124 OkL 123. certiorari 
granted, 48 S.Ct. 28, 275 U.S. 613, 72 
L.Ed. 400, certiorari dismissed 48 
S.Ct 822. 276 U.S. 601, 72 L.Ed. 
725. 

24. Iowa.—Swartz v. Matteson, 85 
Iowa 596. 

26, Iowa—Swartz v. Matteson, su¬ 
pra. 

26. IlL—^Hosklnson v. Jaquess, 64 
IlLApp. 59. 

Tex.—^Nona Mills Co. v. Wingate, 113 
S.W. 182, 61 Tex.Clv.Aj)p. 609. 

27. W.Va—^ETantz v. Lester, 95 S. 

I E. 945, 82 W.Va 828, 2 A.L.R 1558. 

I 28. Tex.—Mitchell v. Thompson, 
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Com.App., 292 S.W. 862, reversing, 
C1V.APP., 286 S.W. 642. 

Wash.—Mood V. Mader, 298 P. 829, 
162 Wash. 83. 

28 C.J. p 1187 note 28. 

Individual interest in transactions re¬ 
lating to ward’s estate generally 
see supra § 98. 

Purchase by guardian ad litem see 
the C.J.S. title Infants 8 llli also^ 
31 C.J. p 1144 notes 75-83. 

Purchase by guardian of decedent’s 
children at sale of decedent's es¬ 
tate see Executors and Administra¬ 
tors S 698. 

29. OkL—Wlnsted v. Shank, 173 P. 
1041, 68 Okl. 269. 

28 C.J. p 1188 note 29. 

30. Okl.—^Langley v. Ford, 171 P. 
471, 68 Okl. 83. 

28 C.J. p 1188 note 80. 

31. Kan.—^Frazier v. Jeaklns, 68 P. 
24, 64 Kan. 616, 57 L.RA 575. 
affirming 68 P. 459, 10 Kan.App. 
558. 

32. Ky.—^Robson's Guardian v. Rob¬ 
son, 281 S.W. 789, 213 Ky. 626. 

33. Ky.—Robson's Guardian v. Rob¬ 
son, supra. 
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the rule is especially applicable where the sale is 
procured by, or otherwise tainted with, fraud,34 
nevertheless in the application of the rule, it is im¬ 
material whether the guardian acts in good or bad 
faith, or whether or not the price paid for the prop¬ 
erty is adequate.35 

Effect of sale. There is some difference of opin¬ 
ion as to the precise effect of a purchase of the 
character under consideration. According to some 
decisions, the sale is absolutely void.36 Other de¬ 
cisions, however, hold that the sale is merely void¬ 
able at the option of the ward;3'^ that the ward 
may treat the purchase of his land as having been 
made for his benefit, and insist that the guardian 
hold it in trust for him;38 and that, if the ward 
ratifies the sale, it cannot be repudiated by the 
guardian,39 or by a third person.40 However, what¬ 
ever may be the effect of a purchase by the guard¬ 
ian on the rights of the infant, the sale will be 
held valid as against the guardian and the sure¬ 
ties on his bond for the purpose of collecting the 
unpaid purchase money.41 

Sale by master or commissioner. In some juris¬ 
dictions if the sale is properly made by a master 
or commissioner appointed by the court, the inca¬ 
pacity of the guardian to buy does not exist.42 

The guardian may purchase from the purchaser 
if the sale was fairly conducted and there was no 
understanding at the time of the sale that the 
guardian should share in, or receive the benefit of, 
the purchase.43 
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§ 129. -Effect of Private Agreement for 

Sale 

The authorities differ as to whether a private agree¬ 
ment of sale in advance of obtaining the order of court 
is contrary to public policy. 

According to some decisions a private agreement 
of sale in advance of obtaining the order of court 
is contrary to public policy.44 According-'to other 
decisions, however, although such an agreement is 
not enforceable,^^ it is not contrary to public pol¬ 
icy or fraudulent for a guardian before applying 
for a license to sell the real estate of the ward to 
procure a purchaser for an adequate price,46 and 
the court may sanction and confirm it, if under the 
circumstances it is beneficial to the ward’s estate.47 
However, where the land is sold at public auction 
to one who knew that he could not have purchased 
by private contract, he cannot make use of a prior 
agreement between himself and the guardian to de¬ 
feat the sale as made and convert it into a private 
sale on different terms and conditions.43 

§ 130. - Report or Return 

Where the statute so requires, a report of sale musi 
be made by the guardian to the court in the manner and 
within the time prescribed by statute. 

Unless required by statute it is not necessary to 
the validity of the sale that the guardian make a 
report or return thereof to the court.49 It is usu¬ 
ally required, however, under the statutes, that title 
to the property cannot pass until the guardian, who 
made the sale under order of court, has made a re¬ 
port or return thereof to the court which granted 
the order,®® and, as will be seen infra § 131, until 


34L Okl.—wins ted v, Shajik, 178 P. 

1041. 68 Okl. 269. 

28 C.J. P 1188 note 82. 

35. Okl.—^Burton v. Compton, 160 P. 
1080, 50 Okl. 865. 

28 C.J. p 1188 note 33. 

36. La.—^Aronsteln v. Irvine, 22 So. 
405, 49 La.Ann. 1478. 

28 C.J. p 1188 note 34. 

37h Ky.—Grooms v. Grooms, 7 S."^. 
2d 863, 225 Ky. 228—Robson's 

Guardian v. Robson, 281 S.W. 789, 
213 Ky. 625. 

Okl.—Gay v. Williams, 226 P. 88, 102 
Okl. 87. 

28 C.J. p 1188 note 86. 

38. Ky.—^Robson's Guardian v. Rob¬ 
son, 281 S.W. 789, 213 Ky. 625. 

28 C.J. p 1188 note 36. 

89. Pa.—Schur's Appeal, 2 A. 336, 1 
Pa.Ca5. 355. 

Va.—^Redd v. Jones, 30 Gratt 123, 
71 Va. 123. 

Ratification generally see infra S 135. 

40. Ill.—^Peadro v. Carrlker, 48 N.E. 
102, 168 Ill. 670. 


Pa.—Schur v. Schwartz, 21 A. 249, 
140 Pa. 53. 

41. Va,—^Redd v. Jones, 30 Gratt. 
123, 71 Va. 123. 

42. Ky.—Clements v. Ramsey, 4 S. 
W. 811, 9 Ky.L. 972. 

28 C.J. p 1188 note 40. 

43. Ala,—Scott V. Scott, 100 So. 765, 
211 Ala, 424. 

N.J,—^Pennsylvania Co. for Indur¬ 
ances on Lives and Granting An¬ 
nuities V. Doughty, 181 A. 611, 98 
N.J.Eq. 678. 

44. In Oeozgia 

(1) Private contract made with 
guardian for purchase of ward’s land 
for stipulated price, at future pub¬ 
lic sale, under proper leave from the 
ordinary. Is contrary to public pol¬ 
icy.—^Rome Land Co. v. Eastman, 6 
S.E. 586, 80 Ga, 683—^Downing v. 
Peabody, 56 Ga, 40. 

(2) Where a bond for title was ex¬ 
ecuted before grantor, as guardian, 
was authorized to sell ward's Inter¬ 
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est, but Judge subseQuently author¬ 
ized guardian to sell ward’s interest, 
and such Interest was sold to plain¬ 
tiff, who paid full purchase price 
therefor, plaintiff acquired legal ti¬ 
tle to the ward’s Interest—^Allen v. 
Smith, 160 S.E. 584, 169 Ga, 396. 

45. Ala.—^Roche v. Slocumb, 89 So. 
491, 206 Ala, 223. 

46. Neb.—Hyatt v. Anderson, 96 N. 
W. 620, 69 Neb. 702. 

28 C.J. p 1188 note 43. 

47- Ala,—^Roche v. Slocumb, 89 So. 
491, 206 Ala, 223. 

48. La,—^Roe v. Caldwell, 83 So. 43, 
145 La, 853. 

28 C.J. p 1189 note 46. 

49. Ky.—Lucas v. Fidelity Trust & 
Safety Vault Co., 7 Ky.L. 693, 13 
Ky.Op. 935. 

28 C.J. p 1189 note 46. 

5Q. Ariz.—Garrett v. Reld-Cashlon 
Land & Cattle Co., 270 P. 1044, 34 
Arlz. 425, rehearing' denied 272 P. 
918, 34 Arlz. 482. 

28 C.J. p 1189 note 48. 
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the court has approved or confirmed the sale; and 
under some statutes the report must be accompanied 
by an affidavit that the guardian is not the pur¬ 
chaser or interested in the sale in any manner.Bi 
In a proper case the report may be amended.52 
Thus a mistake in the report, apparent on its face, 
may be corrected on satisfactory proof.53 If the 
record shows that the report was made by the 
guardian, the fact that it is signed by the guardian, 
by another person designated, is immaterial ;54 and' 
it has been held that even though the report is not 
signed, the defect may be remedied by amendment.®® 

Time of report. It has been held that if the re¬ 
port is made before the time designated by statute, 
the court acquires no jurisdiction to approve the 
sale;®® but if the proceedings under which the sale 
was made are regular, the fact that through mis¬ 
take a long time elapsed before making the report 
will not prevent its approval when made,®^ unless 
the report is required, by statute, to be made with¬ 
in a given time.®® 

In case of a private sale under order of court, 
a return thereof is not necessary in some jurisdic¬ 
tions.®® 

§ 131. — Confirmation in General 

a. In general 

b. Proceedings 

a. In General 

Ordinarily an order confirming the sale Is essential 
to the validity of the sale. 

Although there is authority to the effect that an 


order confirming the sale is not essential to the 
passing of title to the purchaser,®® it is generally 
held that, while the ward’s title passes only on the 
execution of a deed by the guardian, as will be 
seen infra § 134, and not on confirmation of the 
sale by the court,®i in order that the sale may be 
of such validity that, on the execution of a deed, 
title may pass to the purchaser, it is essential that 
the sale first be confirmed by the court,®® and that 
until such confirmation not even an equitable title 
passes.®® 

In case of a privoie sole, under order of court, 
where such a sale is permitted, it has been held 
that a confirmation thereof by the court is not nec¬ 
essary, in order to vest title in the purchaser,®4 but 
there is authority to the contrary.®® 

Powers of court in general. Except in so far as 
controlled by statute,®® the matter of approving or 
disapproving the sale is largely within tlie discre¬ 
tion of the court, in consideration of all the sur¬ 
rounding circumstances.®^ As will be seen infra § 
132, it may, in the interest of the ward, refuse to 
confirm the sale and order a resale; and it may 
also set aside the sale on petition of the purchaser 
on the ground of mutual mistake where the guard¬ 
ian and the fund are still within the control of the 
court and the purchase price cannot be retained in 
equity and good conscience.®® It has been held that 
a sale, made under a general order of court, without 
competition and privately, is advisory only, and the 
court in its discretion may confirm or ignore it;®® 
but under some statutes the court is forbidden to 
affirm a private sale where the bid is not a given, 
such as ninety, per cent of the appraised value,7® 


61. Ark.—Simmons v. Carter, 189 S. 

W. 176, 125 Ark. 647. 

52. Minn.—^Masche v. Haas, 211 K. 
W. 308, 169 Minn. 294. 

63. Ky.—^Thomson v. Thomson, 161 
S.W. 658, 151 Ky. 296. 

28 C.J. p 1189 note 51. 

5^ Mo.—Exendlne v. Morris, 8 Mo. 
App. 383. 

65. Mich.—Ellsworth v. HaU. 12 N. 

W. 612, 48 Mich. 407. 

28 C.J. p 1189 note 53. 

58. Mo.—State v. Towl, 48 Mo. 148. 
28 C.J. p 1189 note 64. 

67. Ill.—In re Harvey, 16 Ill. 127. 

28 aj. p 1189 note 55. 

5a Miss.—Hoel V. Coursery, 26 Miss. 
611. 

28 C.J. p 1189 note 66. 

59. Pa.—Allecrheny Coal Co. v. Equi¬ 
table Coke Co., 26 PcuDlst. 1033. 

ea Ohio.—Stall V. Macalester, 9 
Ohio 19. 


61. Ala.—^Doe v. Jackson, 51 Ala. 
614. 

CaL—Scarf v. Aldrich, 32 P. 324, 97 
Cal. 360, 83 Am.S.R. 190. 

ea Tex,—^Harrison v. Barngrover, 
Civ.App., 72 S.W.2d 971, error re¬ 
fused and certiorari denied 55 S.Ct 
639, 294 U.S. 781, 79 L.Ed. 1260. 

28 aj. p 1189 note 62. 

6a Mo.—^Bone v. Tyrrell, 20 S.W. 
796, 113 Mo. 176. 

64. Pa.—Allegheny Coal Co. v. Equi¬ 
table Coke Co., 26^ Pa.Dist. 1033. 

When private sale authorized see su¬ 
pra § 125. 

65. Tex.—Grillean v. Witherspoon, 
Clv.App., 121 S.W. 909. 

ea Okl.—^Pritchett v. Jenkins, 238 
P. 484, 111 Okl. 80. 

28 CJ. p 1190 note 67. 

67. Okl—In re Billy, 124 P. 608, 84 
Okl. 120. 

28 C.J. p 1190 note 68. 

ea Pa.—Johnson’s Appeal, 6 A 556, 
114 Pa. 132. 


69. Ind.T.—^In re Berryhlll’a Estate, 
104 S.W. 847, 7 Ind.T. 693, fol¬ 
lowed in 104 S.W. 850, 7 Ind.T. 
601. 

7a Okl.—^Kelso v. Sheppard, 232 P. 

81, 105 Okl. 231. 

28 C.J. p 1190 note 72. 

Such statute Is mandatory and 
goes to jurisdiction of court to make 
order of confirmation, and order of 
confirmation In violation of statute 
and guardian’s deed based thereon 
are void and do not divest ward of 
title.—^Llttlehead v. Sheppard, 251 P. 
60, 123 Okl. 29—^Pritchett v. Jenkins, 
238 P. 484, 111 Okl. 30, followed In 
Pritchett V. Walters, 238 P. 487, 111 
Okl. 33—^Abraham v. Lozier, 237 P. 
86, 110 Okl. 221—Sharpe v. McDon¬ 
ald, 233 P. 430, 106 OkL 175—28 C.J. 
p 1190 note 72 [a]. 

Appraisal by court not oontrolUng 
Where appraisers, appraising fee 
estate in guardianship sale, as re¬ 
quired by Comp. St.1921 S 1^80, make 
return In accord therewith and coun- 
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or where no appraisal has been had within a given 
time prior to the sale,"^^ or where the return of sale 
shows on its face that the sale was not made with¬ 
in the statutory period.In a proper case the 
court’s power to confirm the sale exists independent 
of the issuance of the notice of the guardian’s ap¬ 
pointment or the service thereof.^8 

Nature of jurisdiction exercised. In confirming 
the sale the court exercises a general jurisdiction.*^^ 

Time for confirmation. To be valid, an order of 
confirmation must be made within the time pre¬ 
scribed by statute.*^® Under some statutes the or¬ 
der may be made either in term time or in vaca¬ 
tion.*^® The fact that the confirmation of the sale 
follows instead of precedes the execution of the 
deed does not render it ineffectual as it relates back 
to the execution of the deed and sanctions it,77 
and, although the entry of an order confirming the 
sale before the expiration of the time required by 
statute to elapse is erroneous, this will not render 
the order void.^® It has also been held that the fact 
that the guardian has been dead a number of years 
before the making of a nunc pro tunc order validat¬ 
ing the sale by him does not invalidate the order.^® 

What constitutes confirmation. Unless required 
by statute,®® a formal order of the court expressly 
confirming the sale and directing the title to be 
made is not essential.®^ It is sufficient that there 
have been some acts on the part of the court rec¬ 


ognizing and acquiescing in the sale as a completed 
sale, such as will justify an inference that a con¬ 
firmation has been made,®® as where the court ap¬ 
proves the report of the sale,®® or accepts the 
account which shows the sale and the disposition 
made of the proceeds.®^ However, where the sale 
is in violation of an order of court, the fact that 
the court allows the guardian’s account charging 
himself with the proceeds of the sale is not a con¬ 
firmation of the guardian’s act if the court has no 
knowledge of his disobedience to its order;®® and, 
where no report of a sale is ever made, the fact that 
several years after the sale the deeds are presented 
by the purchaser to the court and approved in the 
absence of the guardian and ward does not amount 
to a confirmation of the sale.®® 

Recording order. Where the statute so provides, 
a certified copy of the order of confirmation may be 
recorded in the registry of deeds.®^ 

Effect of ward*s death. Since, as appears supra 
§ 41, the death of the ward necessarily terminates 
the guardianship, it is an erroneous exercise of 
jurisdiction to enter an order of confirmation aft¬ 
er the ward’s death.®® 

b. Proceedings 

Jurrsdictlon to confirm the sale should be Invoked 
by petition and proper notice. The parties are entitled 
to be heard on the issues involved; and the order ap¬ 
proving or disapproving the sale is generally subject to 
review. 


■ty court meJEes estimate, or appraise¬ 
ment of value of ward’s Interest sub¬ 
ject to life estate, and approves sale 
for ninety per cent of estimate made 
by court rather than ninety per cent 
•of appraised value, confirmation of 
sale and conveyance based thereon 
are void.—Sharpe v. McDonald, su¬ 
pra. 

71. OkL—Llttlehead v. Sheppard. 251 
P. 60, 123 OkL 29—Abraham v. 
Lozier, 237 P. 85, 110 Okl. 221— 
Sharpe v. McDonald, 233 P. 480, 
106 OkL 175. 

28 C.J. p 1190 note 73. 

7& OkL—Cummings v. Inman, 247 
P. 879, 119 OkL 9. followed In Dill 

V. Anderson, 256 P. 31, 124 Okl. 
299. 

73. Tex.—^McKinley v, Salter, Civ. 
App., 186 S.W.2d 615, error dis¬ 
missed, Judgment correct, appeal 
dismissed 61 S.Ct. 734, 312 U.S. 
669, 86 L.Ed. 1106. 

74, Tex.—^Parley v. Dorsey, 136 S. 

W. 2d 89, 134 Tex. 403. 

76. OkL—Watson v. Tawltz, 273 P. 
224, 136 OkL 28—^Patterson v. 

Jolnes, 244 P. 686, 114 Okl. 9, cer¬ 
tiorari granted Jolnes v. Patterson, 
46 S.Ct. 353, 270 U.S. 639. 70 L.Ed. 
774, and reversed on other grounds 


47 S.Ct. 706. 274 U.S. 644, 71 L.Bd. 
1194. 

78, Tex.—^McKinley v. Salter, Civ. 
App.. 136 S.W.2d 616, error dis¬ 
missed, Judgment correct, appeal 
dismissed 61 S.Ct. 734, 812 U.S. 659, 
85 L.Bd. 1106. 

Order In vacation not shown 
Recitals In deed and orders were 
held not to show that order of con- 
' firmatlon was made in vacation.— 
McKinley v. Salter, supra. 

77. Minn.—Dawson v. Helmes, 14 N. 
W. 462, 30 Minn. 107. 

7a Tex.—Tafflnder v. Merrell, 65 S. 
W. 177, 95 Tex. 96, 93 Am.S.R. 814 
—Greer v. Ford, 72 S.W. 73, 31 Tex. 
Clv.App. 389. 

78. Ill.—Reid V. Morton. 6 N.BL 414, 
119 Ill. 118. 

aa Ala.—Wilson v. McKleroy, 89 So. 

584, 206 Ala. 842. 

28 C.J. p 1191 note 98. 

81. Tex.—^Robertson v. Johnson, 57 
Tex 62—Glllean v. Witherspoon, 
Civ.App., 121 S.W, 909. 

82. Okl.—Spade v. Morton, 114 P. 
724, 28 Okl. 384. 

28 aJ. p 1191 note 1. 

"After the . . . court passes on 
the return of sale made by the 
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guardian and announces that the sale 
is confirmed, or makes any state¬ 
ment, or does any act meaning the 
same, such announcement, statement, 
or act completes the approval and 
confirmation of the sale, and the 
court and guardian are bound by it, 
and It Is the duty of the court to 
make the order of record, even if 
there is an Increase In the value of 
the property after confirmation and 
before the order Is signed, and. In 
the absence of fraud or mistake or 
default, ... It is error to set 
the order aside.—^In re Shoals, 217 P. 
176, 91 Okl. 238. 

83, Mo.—^Exendlne v, Morris, 8 Mo. 
App. 383. 

84 Tex—^Robertson v. Johnson, 67 
Tex 62. 

85. Minn.—Cox v. Manvel, 67 WT.W. 
1062, 66 Minn. 358. 

86. Ark.—^Morrow v. James, 64 S.W. 
• 269. 69 Ark. 639. 

87. Minn.—^Dawson v. Helmes, 14 N. 
W. 462. 30 Minn. 107. 

28 aJ. p 1192 note 10 [a]. 

88. Tex—^Easterllne v. Bean, 49 S. 
W.2d 427, 121 Tex 327, reversing, 
Civ.App., 16 S.W.2d 734. 
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Jurisdiction of the court to confirm the sale 
should be invoked by a petition stating the neces¬ 
sary facts,and such petition may be filed by the 
purchaser,®® An answer to the petition may be 
filed on behalf of the ward,®i 

Notice. Where the statute so requires, proper 
notice of the hearing should be given,®® 

Who may object to confirmation. One who has 
■no interest in the subject matter or the parties is 
not entitled to urge objections to the confirmation 
of the sale. Under certain circumstances an un¬ 
successful bidder may object to the confirmation, 
but one whose bid was not accepted because he re¬ 
fused to comply with the terms of sale has no right 
to urge objections.®® 

Hearing and detenmnation. On the hearing the 
^ourt must examine the return of sale and witness¬ 
es and ascertain whether the sale was fairly made, 
-the manner by which the property was sold, the 
price received for the minor’s interest,®^ and the 
sufficiency of the guardian’s bond,®® For this pur¬ 
pose the hearing may be continued from time to 
time;®® but it may not be continued for the pur¬ 


pose of securing a higher and better bid.®^ In hear¬ 
ing the issue as to whether the value of the land 
sold is disproportionate to the amount of the bid, 
the court should confine the evidence as to its value 
on the day of sale and not as to its value on the 
day of confirmation.®® 

Order. Where the court makes a verbal order 
confirming the sale and thereafter signs the writ¬ 
ten order of confirmation, the confirmation is com¬ 
plete under the verbal order, and the written order 
relates back to the date of the verbal order.®® Fail¬ 
ure of the order of confirmation to direct the in¬ 
vestment of the proceeds goes to a matter subse¬ 
quent to the consummation of the sale, and cannot 
affect the purchaser’s rights.^ 

It has been held that the approval of the report 
of a sale, indorsed on the report, is valid, although 
the better practice would be to require an order 
of the court to be duly entered on the records of 
the court, approving the sale;® and, in some ju¬ 
risdictions, it is required by statute that the order 
of confirmation be entered on the records of the 
court.® In a proper case the order of confirmation 
may be amended or revised.^ 


•89t Ala.—^Van Houtan v. Black, 67 

So. 1008, 191 Ala. 168. 

IPorm and oonteats of petltloii 

(1) Strict compliance with Shan¬ 
non's Code § 5078, prescribing the 
form of a bill for approval of a sale 
or exchange of property of minor, Is 
•not essential to jurisdiction of court 
—Carter v. Carter, 2S4 S.W. 764, 144 
Tenn. 628. 

(2) The failure of bill by guardian 
for approval of exchange of proper¬ 
ty of minora to specify other proper¬ 
ty belonging to minora, as required 
by Shannon's Code S 6078, does not 
defeat jurisdiction to approve ex¬ 
change, since other property of mi¬ 
nors Is merely a question of fact 
which appeals to judgment of court 
In determining whether sale or ex¬ 
change ought to be ratified.—Carter 
V. Carter, supra. 

-OQi Pa.—Johnson's Appeal, 6 A. 656, 

114 Pa. 182. 

'91. Effect of failure to answer 
aznexLded bill 

Failure to have filed answer on 
behalf 'Of minors to amended bill for 
confirmation of exchange of property 
was a matter of procedure over 
which chanceUor, acting as guardian 
-of minors, had complete control, and 
•court's confirmation of exchange will 
not bo reversed for such failure 
where minors answered original bill 
Into which -amendments were incor¬ 
porated under chancery practice, were 
represented by guardian ad litem, and 
.their .best interests were conserved 


by decree.—Carter v. Carter, 284 S. 
W. 764, 144 Tenn. 628. 

92. Bequlrement not jnrlsdlotloiLal 
Compliance with statute relating to 

giving of notice of hearing held not 
jurisdictional.—White v. Cheatham, 
225 P. 533, 101 Okl. 264—Eaves v. 
Mullen, 107 P. 483, 25 OkL 679. 

93. Ill.—^Nettleton v. Halmowltz, 151 
N.EI. 503, 321 Ill. 153. 

94. Okl.—^Tucker v. Leonard, 291 P. 
124, 144 Okl. 264, followed In 291 
P. 135, 144 Okl. 258—Tiger v. Wlld- 
man, 244 P. 24, 116 Okl. 171, fol¬ 
lowed In Tiger v. Hensley, 244 P. 
29, 116 OkL 176, Tiger v. Pralley, 
244 P. 29, 116 OkL 176, Tiger v. 
WUson, 244 P. SO, 116 Okl. 177 and 
Tiger V. Pritchett, 244 P. 80, 116 
Okl. 177—^Llttlehead v. Mount, 227 
P. 98, 99 Okl. 225. 

28 C.J. p 1192 note 28. 

95. Tex.—Jamagln v. Garrett, Civ. 
App., 69 S.W.2d 511, error refused. 

86. Okl.—Tucker v. Leonard, 291 P. 
124, 144 Okl. 264, followed in 291 
P. 135, 144 Okl. 258. 

97. Okl.—^Tucker v. Leonard, 291 P. 
124, 144 OkL 264, followed in Tuck¬ 
er V. Leonard, 291 P. 185, 144 OkL 
258. 

Benson for mle 

"To permit the county court to 
speculate upon oil development or 
other things tending to increase the 
value of the property,, and to con¬ 
tinue the hearing . . . for a 

higher and better bid on the proper¬ 
ty, Is to give the county court the 

2U 


authority, at a later date and If 
subsequent developments have depre¬ 
ciated the value of the property, to 
confirm the sale to the original bid¬ 
der and force him to complete the 
same."—^Tucker v. Leonard, 291 P. 
124, 129, 144 Okl. 264, followed In 
Tucker v. Leonard, 291 P. 185, 144 
OkL 258. 

9& Okl.—^In re Hickory, 182 P. 233, 
76 OkL 79. 

99- Okl.—^In re Shoals, 217 P. 176. 
91 Okl. 238. 

1. Colo.—Orman v. Bowles, 33 P. 
109, 18 Colo. 463. 

8. m.—Field v. Peeples, 54 N.B. 
304, 180 Ill. 376. 

3. Tex.—Calloway v. Nichols, 47 
Tex, 327—Gkillemore v. Owen, Civ. 
App., 69 S.W.2d 469, error dis¬ 
missed. 

4. Minn.—Masche v. Haas, 211 N.W. 
808, 169 Minn. 294. 

Tex.—^Farley v. Dorsey, 136 S.W.2d 
89. 184 Tex 403. 

Advance on bid 

Where purchaser In proceeding for 
sale of infant's realty rejected title 
on ground that there was an out¬ 
standing interest In others not par¬ 
ties to contract, and subsequently an 
offer was received from another to 
purchase interest of Infant at in¬ 
creased price, there was no duty on 
special guardian to purchase the al¬ 
leged outstanding interest so as to 
perfect Infant's title, and court had 
jurisdiction to modify previous order 
of confirmation so as to provide that 
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Even though no application for a resale is made, 
yet such an order can be made on the court’s own 
motion, in its capacity of universal guardian to all 
infants, and by virtue of its obligation to exercise 
a general superintendence and protective jurisdic¬ 
tion over their persons and property.^ 

Review, As a general rule, an order approving 
or disapproving the report of a guardian empowered 
to sell the land of his ward may be reviewed by ap¬ 
peal or writ of error;® but one who was not a 
party to the proceedings by the guardian for the 
sale cannot prosecute a writ of error to review such 
proceedings.^ An order of confirmation will not 
be disturbed on appeal where all the proceedings 
were in compliance with the statutory require¬ 
ments,® or where the error complained of is not 
prejudicial,® nor will the confirmation be set aside 
because of mere irregularities in the proceedings,^® 
tmless they operate to the ward’s injury.^! 

Under the statutes in some jurisdictions, an ap¬ 
peal may be taken to the district court, in which 
case the cause is tried de novo in that court. On 
such an appeal, the district court should entertain 
and give due effect to any lawful defense, duly es¬ 
tablished by appellees at the trial de novo, whether 
it requires affirmative action or not, provided its 
subject matter falls within the scope of the court’s 


appellate jurisdiction. Hence it may entertain a 
cross action by appellee for affirmative relief in¬ 
volving the correction of the lower court’s order of 
confirmation.!® 

§ 132. - Refusing or Revoking Confirma¬ 

tion and Ordering Resale 

Confirmation may be refused where the sale Is unfair 
or will work an Injustice to the ward; and In a proper 
case, as where the purchaser defaults, an order of con¬ 
firmation may be revoked and a resale ordered. 

The court may refuse to confirm a sale and or¬ 
der a resale where it appears that the sale is un¬ 
fair or will work an injustice to the ward,!® as 
where the sale has not been made for a fair price,!^ 
and the property will bring a larger price on a 
resale,!® especially where the guardian is the pur¬ 
chaser,!® or where the property has been sacrificed 
through the negligence or misapprehension of the 
guardian.!^ However, mere inadequacy of price is 
not in itself sufficient to justify the court in refus¬ 
ing to confirm the sale; it must appear that such 
inadequacy is due to surprise, fraud, mistake, or 
some unfairness practiced at the sale.!® The court 
may also refuse to confirm the sale where the ne¬ 
cessity for the sale which seemed to exist when the 
same was ordered has ceased.!® 

Advance on hid. Under the English practice, a 


first purchaser would have option 
either to accept title tendered to him 
and pay Increased price or, In altern¬ 
ative to refund of his down payment, 
with Interest thereon, and reasona¬ 
ble expense of the title search.—In re 
Cortelyou, 18 N.T.S.2d 701, 269 App. 
Dlv. 747. 

5. IlL—^McCallum v. Chicago Title 
& Trust Co., 67 N.B. 828, 203 Ill. 
142. 

N.T.—^LeFevre v. Laraway, 22 Barb. 
167. ' 

6. Okl.—In re Hickory, 182 P. 288, 
76 OkL 79. 

28 C.J. p 1193 note 26. 

Wazd may appeal from judgrment 
confirming sale within six months 
after arrival at majority.—Shirk v. 
McGinnis, 243 P. 214, 116 Okl. 93. 

7. Ill.—^In re Sturms, 25 Ill. 390. 

8. Tex.—^Mcklnley v. Salter, Civ. 

App., 136 S.W.2d 615, error dis¬ 
missed, Judgment correct, appeal 
dismissed 61 S.Ct 734, 312 U.S. 
669, 85 L.Hd. 1106—Clopper v. 

Hutcheson, 40 S.W. 604, 16 Tex. 
Civ. App. 167. 

9. Tenn.—Carter v. Carter, 234 S.W. 
764, 144 Tenn. 628. 

10. Tex.—^Thomas v. Pure Oil Co., 
Civ.App., 297 S.W. 776. 

Sale by second guardian 
Confirmation will not be set aside 


because sale was made by second 
guardian who was Inadvertently ap¬ 
pointed before first guardian was re¬ 
moved, where parties acted in good 
faith, and purchaser has paid pur¬ 
chase money, and entered on and Im¬ 
proved land.—^In re Thorp's Estate, 
41 Pa.Co. 613. 

IL Tex.—Pure Oil Co. v. Clark, 
Com.App., 66 S.W. 2d 863, second 
case, reversing, Civ.App., 85 S.W. 
2d 838. 

12. Tex.—^Haggard v. McFarland, 
166 S.W.2d 797, 137 Tex. 642, af¬ 
firming, Clv.App., 138 S.W.2d 318. 

Scope of trial de novo 
The “trial de novo,” provided for 
by statute, on appeal to district court 
from county court’s order in guard¬ 
ianship proceedings, comprehends not 
only district court’s ascertainment 
and determination of relevant facts 
existing when order was made, but 
also correction of form of order. In 
keeping with such facts. In respects 
wherein It does not conform to stat¬ 
utory requirements, so as to estab¬ 
lish legal basis for district court's 
Judgment, which must bo certified 
to county court for observance.— 
Haggard v. McFarland, supra. 

13. S.C.—^McDuffie v. McIntyre, 11 
S.C. 561, 82 Am.R. 600. 

28 C.J. p 1190 note 78. 
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Vacating, or setting aside sale gen¬ 
erally see Inflra 9 137. 

lA Ky.—Buckner v. Buckner, 181 
S.W. 1107, 168 Ky. 802. 

28 aj. p 1190 note 79. 

16. Cal.—^In re Jack, 46 P. 1067, 
116 Cal. 208. 

Za Oklahoma, on the hearing of a 
return of sale of real estate made by 
a guardian under order of court. 
If the proceedings were unfair or the 
sum bid disproportionate to the val¬ 
ue, and If It appears that a sum ex¬ 
ceeding said bid at least ten per cent 
In excess of the expenses of a new 
sale may be obtained, court, under 
statute, may vacate the sale and di¬ 
rect another to be had, to be con¬ 
ducted as If no previous sale had 
taken place.—Tucker v. Leonard, 291 
P. 124, 144 Okl. 264. followed In 
291 P. 135, 144 Okl. 268. 

18. N.Y.—^LeFevre v. Laraway, 22 
Barb. 167. 

Who may purchase generally see su¬ 
pra 9 128. 

17. N.T.—^LeFevre v. Laraway, su¬ 
pra. 

1& D.C.—^Everett v. Forst, 269 F. 

867, 50 APP.D.C. 215. 

28 C.J. p 1191 note 83. 

19- Va.—^Harkrader v. Bonham, 16 S. 
E. 159, 88 Va. 247. 
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guardian's sale may be reopened to bidders prior to 
confirmation, on the offer of a larger price for the 
property.20 This rule has been substantially adopt¬ 
ed in some states in this country,provided the in¬ 
creased bid is an unconditional one .22 However, 
in other states this practice is not followed unless 
there are other circumstances sufiicient to justify a 
refusal to confirm,23 as where the increased offer is 
made by one who had not an opportunity to bid be¬ 
fore and a reservation by the court, at the time 
an order nisi approving a guardian’s sale is made, 
that it will not reopen the sale unless a specified in¬ 
crease of price is offered, does not enlarge the dis¬ 
cretion fixed in the court to reopen the sale.25 A 
bidder, who is represented at a guardian’s sale by 
an agent, must authorize his agent to submit his 
best bid at that sale, and cannot, after ascertaining 
the limit of rival bidders, have the sale reopened 
by making an offer of a larger price.28 

Revoking confirmation and ordering resale. In 
a proper case, the court may vacate an order of con¬ 
firmation.*^ Thus the court may vacate the order 
where it is shown to have been erroneously made.** 


Under some statutes the court may on proper no¬ 
tice to the purchaser revoke the order of confirma¬ 
tion and order a resale where a purchaser fails or 
refuses to comply with the terms of sale,*3 and all 
persons thereafter dealing with the property are 
chargeable with notice of the orders;*® but such a 
statute does not empower the court to set aside the 
sale and authorize the guardian to retake posses- 
sion.*i 

In some jurisdictions the probate court is without 
authority to vacate or set aside the order of con¬ 
firmation after completion of the sale and delivery 
of the deed;32 in other jurisdictions a contrary 
rule prevails.** 

Effect of refusal of confirmation as to proceeds 
received. Where the sale is not confirmed, and a 
part of the proceeds have been received by the 
guardian without authority and lost without being 
commingled with the other assets of the ward’s es¬ 
tate, neither the estate nor the guardian’s succes¬ 
sor is liable therefor,*^ and, if such successor pays 
a judgment for the amount lost to the purchaser, he 
does so at his peril and cannot recover over against 


2a EngUsli practice le to open 
blddlnffs before confirmation of sale 
on offer of a reasonable advance on 
the sum bid and payment of pur¬ 
chaser’s expenses; and party apply- 
Insr to have biddings opened is re¬ 
quired to deposit amount of such 
advance and expenses—Ayers v. 
Baumgarten, 16 IlL 444. 

21. Ill.—^McCallum v. Chicago Title 
& Trust Co., 67 N.E. 828, 208 HI. 
142. 

28 CJ. p 1191 note 86. 

Tri 

(1) If offer of ten per cent more In 
amount than that named In the re¬ 
turn of sale be made to court In 
writing by responsible person, It Is 
In discretion of court, under statute, 
to accept such offer and confirm sale 
to such person, or to order a new 
sala—Tucker v. Leonard, 291 P. 124, 
144 Okl. 264, followed in 291 P. 136, 
144 Okl. 258—28 CJ. p 1191 note 86. 

(2) But where no such offer in 
writing Is made and court contin¬ 
ues hearing for over two months to 
secure a higher and better bid, and 
at the expiration of that time a high¬ 
er and better bid Is made, court Is 
without Jurisdiction to accept such 
offer and confirm sale to such person. 
—Tucker v. Leonard, 291 P. 124, 144 
Okl. 264. followed in 291 P. 185, 144 
Okl. 258. 

22. OkL—^In re Standwaltle, 176 P. 
542, 73 Okl. 265. 

Bid oohdltioiLed on. title being perfect 
On return of sale of realty by 
guardian, county court cannot accept 
an increased bid of ten .per cent 


above that bid at sale conditioned on 
title being perfect, free, and unen¬ 
cumbered.—Tucker v. Leonard. 291 P. 
124, 144 Okl. 264, followed In 291 P. 
135, 144 Okl. 258—In re Standwaltle, 
176 P. 642, 73 Okl. 255. 

23. D.C.—^Everett v. Forst, 269 F. 
867, 60 App-D.C. 216. 

28 C.J. p 1191 note 88. 

24. D.C.—^Everett v. Forst, supra. 

28 CJ. p 1191 note 89. 

25. D.C.—^Everett v. Forst, supra. 
2a D.C—^Everett v. Forst, supra. 

27. Cal.—In re Verwoert, 171 P. 105, 
177 Cal. 488. 

2 a Voidable order 
Whenever orders of sale of pro¬ 
bate court are voidable through ir¬ 
regularities which do not affect va¬ 
lidity of sale, probate court may, on 
plea of Innocent purchaser, in its 
discretion either decline to set aside 
and vacate voidable order or set it 
aside on condition of refund of pur¬ 
chase money paid for ward’s proper¬ 
ty.—^Neal V. Holt, Tex.Clv.App., 69 
S.W.2d 603, error refused. 

Order based on erroneons statements 
Where order confirming sale of 
real estate of infants by guardian un¬ 
der Comp.L.1915 § 12693 et seq, was 
based on statement of guardian to 
court that he had entered into agree¬ 
ment to sell such property for cash, 
whereas in fact no contract had been 
entered into, statute was not com¬ 
plied with, and order of confirmation 
will be vacated.—In re Maloch, 206 
N.W. 310, 233 Mich. 68. 
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29. Okl.—Hunter v. Wittier, 260 P. 

793, 120 Okl. 103. 

28 C.J. p 1191 note 92. 

Befusal to pay consideration 

On motion of guardian a resale 
may be ordered, on demand on, and 
refusal by, bidder to pay purchase 
price.—^Lowery v. Richards, 248 P. 
622, 120 Okl. 261—In re Standwaltle. 
175 P. 642, 78 Okl. 266. 

Findings of fact and oonclnslons of 
law 

Where, on application of guardian 
for vacation of order confirming sale, 
purchaser’s answer Is In effect a 
repetition of his refusal to carry out 
terms of sale for unfounded reasons, 
there is no real Issue of fact and 
it Is unnecessary for court to make 
and file findings of fact and conclu¬ 
sions of law.—^In re Verwoert, 171 P. 
106, 177 Cal. 488. 

sa Okl.—Coleman v. Sweeney, 166 
P. 289, 66 Okl. 366—Morris v. 

Sweeney, 165 P. 537, 53 Okl. 163. 

31. Mont.—State v. First Judicial 
Dlst. Ct., 71 P. 401, 27 Mont 416. 

32. Okl.—Campbell v. Hickory, 278 
P. 1088, 137 Okl. 236—Steil v. Mar¬ 
shall, 267 P. 268, 130 OkL 286. 

sa Tex.—Jones v. Sun OH Co., 163 
S.W.2d 571, 137 Tex. 363, revers¬ 
ing, Clv.App.. 145 S.W.2d 616, and 
overruling Farley v. Dorsey, 136 
S.W.2d 89, 134 Tex. 403, which 
was followed in Tosh v. Dryman, 
Civ.App., 138 S.W.2d 304. 

34. Tex.—McMinn v. Cope, Clv.App., 
112 S.W. 809. 
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the original guardian's sureties either in his own 
right or by subrogation to the rights of the pur¬ 
chaser but the ward's estate is liable for so 
much of such purchase price as is directly used for 
the benefit of the ward or his estate.36 

§ 133. — Operation and Effect of Confir¬ 
mation 

An order of confirmation Is accorded like force, ef¬ 
fect, and legal presumption as the Judgments and decrees 
of other courts of general jurisdiction. 

A judgment or order of confirmation of a guard¬ 
ian’s sale, made in pursuance of an order of court, 
will be accorded like force, effect, and legal pre¬ 
sumption as the judgments and decrees of other 
courts of general jurisdiction.®'^ It determines all 
questions as to the authority of the guardian to 
sell,®® as to the propriety or necessity for the sale,®® 
and as to the validity of the appraisement;^® and 
such determination cannot be questioned in a collat¬ 
eral proceeding to try title to the property sold.^^ 

Curing defects. The confirmation also ordinarily 
cures all defects and irregularities in the proceed¬ 
ings,^® to the extent that the order of confirmation 
may not be collaterally attacked on account of such 
defects and irregularities ;^® but this rule does not 
extend to jurisdictional matters,and therefore 


does not cure and render operative a sale that is 
void.^5 

§ 134. - Deed to Purchaser 

To pass the legal title to the ward's property a good 
and sufficient deed must be executed and delivered by the 
guardian to the purchaser. The deed should be construed 
In the light of the proceedings authorizing It. 

An equitable title to the ward’s land may become 
vested in the purchaser by the sale and confirma¬ 
tion thereof without a guardian’s deed being made 
or delivered,^® but in order to pass the legal title 
there must be not only a confirmation of the sale, 
discussed supra § 131, but also the execution and 
delivery of a deed by the guardian, by which the 
title is conveyed,^^ or the performance of some act 
equivalent to such a delivery;^® and it has been 
held that until the title has been thus divested the 
infant may recover in ejectment against the pur¬ 
chaser notwithstanding the confirmation of the sale 
and the pa 3 mient of the purchase money.^® 

A guardian is unauthorized to deliver a deed to 
his ward's property without receiving payment in 
the manner prescribed by statute.®® If no deed is 
delivered until after the expiration of the time for 
which the license to sell was in force, and no money 
therefor has been paid to the guardian or account¬ 
ed for by him in the probate court, the sale is 
void.®! Under a statute requiring the sale to be 


36. Tez.—^McMlnn v. Cope, supra. 
36. Tex.—McMlnn v. Cope, supra, 

37- Mo.—Jones v. Peterson, 72 S.W. 
2d 76, 335 Mo. 242. 

Okl.—^Berry v. Tolleson, 172 P. 630, 
68 OkL 158. 

38- Tex.—Stroud v. Hawkins, 67 S. 
W. 534, 28 Tex.ClT.App. 321. 

28 C.J. p 1192 note 14. 

39. Minn.—Burrell v. Chicago, M. & 
St P. R. Co., 45 N.W. 849. 43 Minn. 
363. 

Tex.—Stroud v. Hawkins, 67 S.W. 
534, 28 Tex.Civ.App. 321. 

4a Okl.—^McNaughton v. Lewis, 254 
P. 972, 124 Okl. 181. 

41. OkL—^Riley v. Jones, 4 P.2d 
1070, 168 Okl. 64—^Harrison v. Or^ 
wig, 299 P.. 143, 149 Okl. 64—Mc- 
Naughton v. Lewis, 254 P. 972, 124 
Okl. 181. 

28 C.J. p 1192 note 16. 

Collateral attack generally see Infra 
S 138. 

42. Okl.—Sarber v. Marland Oil Co. 
of Oklahoma, 296 P. 478, 147 Okl. 
257—Ward v. Thompson, 287 P. 
669, 111 OkL 52—Lewis v. Ward, 
223 P. 839, 101 Okl. 146. 

28 QJ. p 1192 note 17. 

Hatiflcation and curing defects gen¬ 
erally see infra 5 135. 


ParUonlar defects and Irregnlazitles 
onzed 

(1) Failure of order to direct 
whether sale of ward's realty should 
be public or private and for cash Is 
nonjuiisdlctlonal defect, curable by 
confirmation order reciting private 
sale for cash in conformity to stat¬ 
utes and order.—^Illinois Valley Trust 
Co. V. Sells, 27 P.2d 1046, 167 Okl. 
68 . 

(2) Defects in notices of sales and 
notices of hearing returns of sales 
of minor's land on sufiQclent petition. 
In absence of appeal, may be cured 
by order confirming sale.—^Dill v. Ste¬ 
vens, 284 P. 60, 141 OkL 24—Stevens 
Y. Dill, 286 P. 845, 142 Okl. 188. 

(3) Judgment confirming sale of 
wards* land forecloses questions of 
error In appraisement unless appeal 
Is taken according to statute.—Mc- 
Naughton v. Lewis, 264 P. 972, 124 
Okl. 181. 

(4) The misnomer of the ward In 
the proceeding for sale does not viti¬ 
ate the proceeding, the Infant being 
concluded by decree for sale and 
order confirming sale.—Webster-Art 
& Strength Building & Loan Ass'n v. 
Armondo, 15 A.2d 890, 128 N.J.Eq. 
219. 

43. Okl—^Lewls v. Chapman, 39 P. 

2d 102, 170 Okl 116—Sarber v. 

Marland Oil Co. of Oklahoma^ 296 
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P. 478, 147 Okl. 257—McNaughton 

V, Lewis, 254 P. 972, 124 Okl 181 
—Atkinson v. King, 219 P. 914, 93 
Okl. 37—^Foreman v. Chapman, 219 
P. 692, 95 Okl 132. 

Collateral attack generally see infra 
5 138. 

44, Okl—^McNaughton v. Lewis, 264 
P. 972, 124 Okl 181—^Atkinson v. 
King, 219 P. 914, 93 Okl 37—Fore¬ 
man V. Chapman, 219 P. 692, 96 
Okl. 132. 

28 C.J. p 1192 note 18. 

45. Tex.—^Neal v. Holt, Civ.App., 69 
S.W.2d 603, error refused. 

28 C.J. p 1192 note 19. 

48. Mo.—Oldaker v. Spiking, 210 S. 

W. 69. 

28 C.J. p 1193 note 31. 

47. Mo.—^Bone v. Tyrrell 20 S.W. 

796, 113 Mo. 175. 

28 C.J. p 1193 note 38. 

4& m.—^Mulford V. Beveridge, 78 
Ill 466. 

49. Ala—Doe V. Jackson, 51 Ala. 
514. 

28 C.J. p 1198 note 35. 

60. Guardian, oonunlts fraud on the 
court and his ward's estate if he vio¬ 
lates this rule.—^Brockman v. Rob¬ 
erts, 213 P. 648, 89 Okl 59. 

51. Mass.—Richmond v. Gray, 3 Al¬ 
len 35. 
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made within one year from the date of the order 
of sale, it is not essential, however, that the deed 
be signed and delivered within the year,®^ since 
the sale is completed, within the meaning of the 
statute, as of the date of its confirmation if the 
deed is thereafter delivered and the purchase price 
paid.®® 

Who niay execute. The deed may®^ and should®® 
be executed by the guardian in his ofiicial capacity, 
or by his successor;®® and, in the absence of a 
special order of the court, it cannot be executed by 
the master or another.®^ A married woman, who is 
guardian, may convey the property without joining 
her husband;®® and it has been held that the exe¬ 
cution of the deed is a ministerial act which may 
be performed by the guardian after her marriage, 
although her authority has ceased thereby.®® In 
Louisiana the undertutor may execute the deed 
where he is authorized to do so at the family meet¬ 
ing and the tutor does not object.®® 

Requisites and sufficiency in general The deed 
should show that the guardian was duly appointed 
and has power to execute it ;®i and it has been held 
that it should recite or refer to the order of sale, 
giving its date,®® and show that the notice of sale 
required by the order of sale has been given,®® al¬ 
though some decisions hold that these facts may be 


shown aliunde.®^ If the deed shows on its face a 
nonobservance of a statutory requirement, such as 
to the amount for which the land may be sold, it is 
void,®® and the purchaser cannot defeat the ward’s 
action to cancel the deed, by offering to make up 
the deficiency.®® However, it is not invalidated by 
mere defects or informalities in the recitals,®7 such 
as a mistake in stating the name of the ward,®® or 
in giving the date of the deed®® or order of sale,*^® 
or confirmation,^^ or in complying with the require¬ 
ment that the deed specify the page of the order 
book containing the order of sale, where the book 
is referred to,*^® or in omitting the name of one of 
the infants."^® The deed need not state the reason 
for granting the order of sale.^* 

Description of property. The deed should de¬ 
scribe, with reasonable certainty, the property or 
interest conveyed ;7® but it will not be void for un¬ 
certainty if the court can determine by aid of a 
surveyor’s plat, a copy of which was in the record, 
what land was intended to pass.*^® Any description 
that is sufficient in the voluntary deed of an in¬ 
dividual is sufficient in the deed of a guardian,'^'^ 
A misdescription can be taken advantage of only 
by those whose interests are injuriously affected.*^® 

Covenants. Unless authorized to do so by the 
court,^® the guardian cannot bind his ward by any 


52. OkL—Thomas v. Kinney, 299 P. 
421, 148 Okl. 284—Watson v. Ta- 
witz, 278 P. 224, 136 OkL 28. 

53. Okl.—^Thomas v. Kinney, 299 P. 
421, 148 Okl. 284—Watson v. Ta- 
wltz, 273 P. 224, 185 OkL 28. 

54. Minn.—Menage v. Jones, 41 N. 
W. 972. 40 Minn. 264. 

N.Y.—Cole V. Gourlay, 79 N.T. 627, 
affirming 9 Hun 498. 

55. Mo.—Bone v. Tyrrell, 20 S.W. 
796, 113 Mo. 175. 

SB. N.T.—^Danahy v. Fagan, 117 N. 

Y.S. 300, 63 Mlsc. 658. 

28 C.J. p 1198 note 89. 

57. N.C.—Slngeltary v. Whitaker, 62 
N.C. 77. 

28 C.J. p 1198 note 40. 

Hnder civil law, as appears in 40 
CJ. p 1298 note 52 [b], it would 
seem that the marshall who has 
made the sale may execute the trans¬ 
fer of title. 

SB. Mich.—^Palmer v. Oakley, 2 
Dougl. 438, 47 Am.D. 41. 

59. Mo.—Carr v. Spannagel, 4 Ma 
App. 284. 

6a Mlalsterlal act 

This does not violate the rule that 
power of administration cannot be 
vested in undertutor since, in execut¬ 
ing deed, undertutor merely performs 
a ministerial act.—Soule v. West, 170 
So. 26, 186 La. 665. 


61. U.S.—Segee v. Thomas, C.C. 
Conn., 21 F.Cas.No.12.633, 3 Blatchf. 
11 . 

28 aj. p 1198 note 48. 

62. U.S.—Segee v. Thomas, supra. 

28 C.J. p 1193 note 44. 

63. U.S.—Segee v. Thomas, supra. 
64L Minn.—^Menage v. Jones, 41 N, 

W. 972, 40 Minn. 254. 

28 aJ. p 1193 note 46. 

65. Mo.—Miller v. Staggs, 181 S.W. 
116, 266 Mo. 449, dissenting opin¬ 
ion 187 S.W. 1169, 266 Mo. 449. 

28 C.J. p 1194 note 47. 

6a Ark.—Mobbs v. Millard, 158 S. 

W. 821, 106 Ark. 663. 

67. Conn.—^Howard v. Lee, 25 Conn. 

1, 65 Am.D. 650. 

28 C.J. p 1194 note 49. 

ea N.J.—Webster-Art ft Strength 
Building ft Loan Ass’n v. Armondo, 
15 A.2d 890, 128 N.J.Eq. 219. 

69. La.—Cole v. Richmond, 100 So. 
419, 166 La. 262. 

7a Ma—Williamson v. Woodman, 
73 Me. 163. 

Tex.—^McLeod v. Carroll, Civ.App., 
109 S.W.2d 316, affirmed Carroll 
V. McLeod, ISO S.W.2d 277, 133 Tex. 
671. 

71. Tex,—^McLeod v. Carroll, supra. 

72. Ind.—Hammann v. Mink, 99 Ind. 
279. 


7a Kan.—^Bradford ▼. Larkin, 46 P. 
69, 67 Kan. 90. 

74h Mass.—Sowle v. Sowle, 10 Pick. 
876. 

75. Mass.—Sowle v. Sowle, supra. 
Desorlptloii held sufflclent 
Tex.—Burton v. McGuire, Clv.App., 3 
S.W.2d 576, aJffirmed, Com.App., 41 
S.W.2d 288. 

Description httd Insnffloleat 

Guardian’s deed to part of larger 
tract not giving starting point which 
could be aided by extrinsic evidence 
was void for uncertainty.—Hanks v. 
Hamman, Tex.Com.App., 289 S.W. 
993, setting aside 288 S.W. 143, which 
reversed. Civ.App., 282 S.W. 935. 

78. Iowa.—^Pursley v, Hayes, 22 
Iowa 11, 92 Am.D. 850. 

77- Tex.—^Hanks v. Hamman, Civ. 
App., 282 S.W. 935, reversed on oth¬ 
er grounds, Com.App., 288 S.W. 143, 
set aside 289 S.W. 993. 

7& N.H.—^Kennlston v. Leighton, 43 
N.H. 309. 

79. Covenant of general warranty 

A guardian could convey ward's 
Interest with covenant of general 
warranty where the giving of such 
covenant appeared to be Justified by 
state of title and was requisite to the 
obtentlon of advantageous price and 
was authorized by chancellor.—Thur¬ 
man V. Thurman, 159 S.W.2d 402, 289 
Ky. 699. 
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covenants in the deed, but binds himself personal¬ 
ly, 80 unless the ward has estopped himself to dis¬ 
pute such covenants.®! If the guardian chooses to 
insert covenants in the deed without authority of 
court, the grantee must look to him alone for re- 
dress.82 

Deed before confirmation. A deed made before 
the sale is confirmed is inoperative, and conveys no 
title to the purchaser, but a subsequent confirmation 
will render it effectual.®® 

Construction, operation, and effect of deed in 
general. A guardian's deed should be construed in 
the light of the proceedings authorizing it.®^ Un¬ 
less the deed is based on a void sale,®® it passes 
title to the purchaser subject only to the pa 3 mient 
of the unpaid purchase money.®® A guardian's 
deed, purporting to be under authority of a decree 
of the court, is inadmissible in evidence without pro¬ 
duction of the decree or a certified copy thereof.®^ 

A warranty deed purporting to convey the guard¬ 
ian's individual undivided interest together with that 
of the ward in the realty, conveys the guardian's 
interest even though the deed is insuflScient to con¬ 
vey the ward's interest.®® 


Property covered. In determining what property 
or interest passes under a guardian's deed, the deed 
should be construed in the light of the proceedings 
authorizing it;®® and if the deed attempts to con¬ 
vey a greater interest than that designated in the 
proceedings, it is void as to the excess.®® If, in 
designating the property or interest sold, there is a 
conflict between the order of sale and the order 
confirming the sale, the former is controlling.®! It 
therefore follows that the deed passes title to such 
property or interest only as is described in the or¬ 
der of sale,®® and such only as the court could di¬ 
rect to be sold.®® A deed by a feme guardian, of 
the rights of the wards in the land, does not con¬ 
vey the guardian's dower rights;®^ and a like rule 
applies to a male guardian's right of curtesy.®® A 
sale and conveyance of all the right, title, and in¬ 
terest of the ward in and to certain premises, with¬ 
out the interest being determined, operates to con¬ 
vey the entire estate of the ward in the premises.®® 

Rejection of false or erroneous description. A 
false or erroneous description or item of descrip¬ 
tion may be rejected and the deed given effect 
where the property is otherwise adequately de¬ 
scribed.®*^ 


«0l Me.—Pelletier v. Langlois, 157 
A. 577, 130 Me. 486. 

28 aJ. p 1194 note 67. 

81. N.r.—^Bsterbrook v. Savage, 21 
Hun 145. 

82. IIL—^Young y. Lorain, 11 Ill. 624, 
52 Am.D. 463. 

Mass.—^Whiting v. Dewey, 16 Pick. 
428. 

83. Ark.—^Alexander v. Hardin, 16 S. 
W. 264, 54 Ark. 480. 

28 C.J. p 1194 note 60. 

8^ Tex.—^Mathews v. Myers, Civ. 
App., 42 S.W.2d 1099. 

85. Okl.—^Le Flore v. Steen, 261 P, 
1022, 123 Okl. 84, certiorari denied 
Steen v. Le Flore, 47 S.Ct 768, 274 

U. S. 758, 71 L.Bd. 1337. 

28 C.J. p 1194 note 61. 

83. Tex.—^Lyne v. Panhandle Const. 
Co., Civ.App., 114 S.W.2d 1196, er¬ 
ror dismissed—Finley v. Wakefield, 
Civ.App.. 184 S.W. 766. 

87. Ga.—^Hilton & Dodge Lumber Co. 

V. Alwood, 81 S.B. 1119, 141 Ga. 663 
—McCamy v. Higdon, 60 Ga. 629. 

88. Me.—^Pelletier v. Langlois, 167 
A. 577, 130 Me... 486. 

89. Tex.—^Mathews v. Myers, Civ. 
App.. 42 S.W.2d 1099. 

Frooeedlngs construed as whole 
In determining what passed under 
guardian’s deed, no one order of pro¬ 
bate court should be taken alone, 
but order should be Interpreted In 
light of other proceedings to which 


it refers or relates.—Mathews v. My¬ 
ers, supra. 

90i Tex.—Mathews v. Myers, supra. 

91. Tex.—^Mathews v. Myers, supra. 

92. Tex.—^Mathews v. Myers, supra 
—Smith V. Patrick, Civ.App., 297 
S.W. 482, 486, quoting Corpus Ju¬ 
ris. 

28 C.J. p 1194 note 65. 

93. U.S.—Graff v. Rankin, Ill., 250 F. 
160, 162 C.C.A. 286, certiorari de¬ 
nied 38 S.Ct. 678, 247 U.S. 610, 62 
L.Ed. 1242. 

What property or interests may be 
sold see supra § 106. 

94. Pa.—Jones v, Hollopeter, 10 
Serg. & R, 326. 

96. N.T.—Matter of Ransler, 57 N.Y. 
S. 650, 26 Mlsc. 582, 1 Mills Surr. 
30. 

98. Present estate and reversionary 
Interest 

Deed of ’’all the ward’s share and 
Interest” In certain land will pass 
both present estate smd reversionary 
interest belonging to ward.—Sowle 
V. Sowle, 19 Pick., Mass., 376. 
SCistahen belief as to extent of In^ 
terest 

Where the proviso to Supplemental 
Creek Agreement of June 30, 1902, § 
6, precluded children of decedent en¬ 
rolled as Seminole citizens from in¬ 
heriting Interest in property sold 
along with children enrolled as Creek 
citizens, sale of all the interest of 
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minors by guardian pursuant to an 
order authorizing sale of all their 
right, title, and Interest. In good 
faith and In the belief that each 
minor Inherited an Interest In the 
property, operated to divest title of 
minors who actually owned property, 
and purchaser acquired full title in 
the same as against them.—Coker v. 
Howard, 260 P. 130, 122 Okl. 12, fol¬ 
lowed in Coker v. Meadors, 258 P. 
755, 126 Okl. 103. 

97. Zuterest falsely described as "re- 
uuluder” 

Guardian’s sale of ward’s interest 
In land, subject to agricultural lease, 
by deed falsely describing ward’s in¬ 
terest as *'ln remainder,” was not in¬ 
valid, since the words ”ln remainder” 
could be rejected, and the Interest of 
the ward could be ascertained with 
reasonable certainty from the re¬ 
mainder of the description.—^Knight 
v. mmble, 226 P. 909, 90 Okl. 48. 

Where grantor did not own **undl- 
vlded interest” in land, such words 
will be rejected as false where re¬ 
maining description would identify 
land.—^Hanks v. Hamman, Tex.Clv. 
App., 282 S.W. 935, reversed on oth¬ 
er grounds, Com.App., 288 S.W. 143, 
set aside 289 S.W. 993. 

Description as '^divided 1.3 inter¬ 
est” instead of "undivided one-lhlrd 
interest” did not Invalidate guard¬ 
ian’s deed.—^Burton v. McGuire, Tex. 
Civ.App., 3 S.W.2d 576, affirmed. Com. 
App., 41 S.W.2d 238. 
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i§ 135. — Ratification and Curing Defects 

Defects and Irregularities In proceedings for the sale 
of the ward's property, particularly where they are non- 
Jurlsdlctional, may be cured by curative acts, by statutes 
of limitations, by subsequent proceedings, or by ratifica¬ 
tion of the sale by the ward on coming of age. 

Defects and irregularities in proceedings for the 
sale of the ward's property may be cured by the or¬ 
der confirming the sale, as considered supra § 133, 
T)y curative statutes,98 by statutes of limitations,99 
■or by subsequent proceedings instituted for the cor¬ 
rection of errors.^ A void judgment in proceedings 
-to sell the ward's property, however, cannot be 
cured by subsequent proceedings.^ 

Where, pending a proceeding for rescission of a 
•conveyance of realty pursuant to probate proceed¬ 
ings which are claimed to be irregular, the guard¬ 
ian for the minors making the conveyance applies 
to the probate court directing attention to the de¬ 
fects in the proceedings, the court may authorize 
■conveyances to perfect the title;® and subsequent 


proceedings by the guardian in the probate court to 
cure defects in a former proceeding authorizing the 
sale of minor's realty are not affected by the fact 
that the clerk of the probate court had demanded 
a new bond from the guardian.^ 

Ratification by guardmn or ward. Notwithstand¬ 
ing a judicial sale is voidable for irregularities in 
the proceedings to obtain the decree or order of 
sale or in the decree or order itself or the proceed¬ 
ings subsequent thereto, the ward may, on coming 
of age, either expressly or impliedly ratify the sale ;5 
and it has been held that such ratification may be 
effected through his guardian or tutor before his 
disability is removed.8 It has been held that the 
right to ratify extends to void, as well as voidable, 
sales but on the other hand it has been held that 
there can be no ratification of a sale which is void 
for jurisdictional defects apparent on its face.* 
A ratification takes place by implication, where the 
ward, on coming of age, with a full knowledge of 
the facts, executes a deed to the purchaser,9 or re- 


:98. Ark.—Jordan v. Midland Savings 
& Loan Co. of Denver, Colo., 99 S. 
W.2d 260. 193 Ark. 318—Dodd v. 
Hopper, 30 S.W.2d 837, 182 Ark. 24 
—Collins v. Harris, 267 S.W. 781, 
167 Ark. 372—Day v. Johnston, 250 

S.W. 632. 168 Ark. 478. 
.Julsdiotloiial defectfl 

(1) Gen.St S 2618 was Intended to 
cure defects in sales of the real 
estate of minors when such sales 
■were made through commissioners 
appointed by the court, instead of 
through executors, administrators, or 
guardians, and has no application in 
cases where an order of sale was 
made without Jurisdiction In the 
court or judge to make the order.— 
Wilkins V. Deen Turpentine Co., 94 
So. 608, 84 Fla. 457—McIntyre v. 
FaiOcer, 82 So. 263, 77 Fla. 690. 

(2) Statute purporting to validate 
orders where probate causes had 
been transferred from one county to 
another at a time when there was 
no etatutory provision authorizing 
auch transfer did not render valid 
orders authorizing and confirming 
sale of minors' real estate where 
court had no Jurisdiction to make 
them.—^Reynolds v. Brock, 250 P. 999, 
122 Okl. 110. 

99. Failure of the court to designate 
-place of sale In order authorizing 
tutor to sell property of minors as a 
defect was cured by five-year pre- 
Bcrlptlon under Clv.Code art 3543.— 
Cole V. Richmond, 100 So. 419, 166 
La. 262. 

1. Ky.—^Kaze v. Wheat's Guardian, 
13 S.W.2d 494, 227 Ky. 466. 

Va.—^Newman v. Light, 148 S.E. 818, 
162 Va. 760. 

•Jurisdiction and power of court 
(1) Independent of statute, the 


probate court has Inherent power 
to entertain Jurisdiction to cure ir¬ 
regularities and defects In prior pro¬ 
ceedings for the sale of the ward's 
property, where the guardianship Is 
not formally closed.—Wilkinson v. 
Owens, Tex.Clv.App., 72 S.W.2d 330. 

(2) If the guardian fails to obtain 
the consent of the chancellor in ad¬ 
vance of his action In selling the 
ward’s property, the chancellor may 
later ratify such action If it would 
have been approved In the first place. 
—^Davidson’s Adm'x v. Davidson, 117 
S.W.2d 1044, 274 Ky. 28. 

(3) Statute authorizing probate 
court to confirm unauthorized act of 
guardian In selling ward’s real estate 
confers Jurisdiction to confirm guard¬ 
ian's sale an4 conveyance of ward's 
real estate, unauthorized because 
made after expiration of license to 
sell, where court could have author¬ 
ized It when made.—Calef v. Steere's 
Estate. 134 A. 1, 47 R.I. 498. 

(4) Where a guardian sells real 
estate at a private sale under an 
order of court, under the mistaken 
belief of all the parties that he could 
give an absolute estate to the pur¬ 
chaser, when In fact there were con¬ 
tingent remainders and executory de¬ 
vises afCecting the title, the court, 
even some time thereafter, may di¬ 
rect a second sale by a trustee to 
the same purchaser, with directions 
to convey the real estate free from 
all other interests and hold the pro¬ 
ceeds for the purposes stated.—^Mc¬ 
Caffrey V. Glbney, 72 A. 632, 223 Pa. 
368. 

Who may Institute proceedings 

One who received his title through 
unauthorized conveyances by guard¬ 
ian,^ and who is required by his gran¬ 

219 


tee to make title good. Is entitled to 
apply for confirmation of conveyanc¬ 
es under Gen.L. 1923 c 358 S 8, as 
“party Interested in or affected by 
such act.''—Calef v. Steere's Estate. 
134 A. 1, 47 R.I. 498. 

When guardian and ward ore dead, 
and estate settled, court confirming 
unauthorized sale and conveyance of 
real estate by guardian need not ap¬ 
point a guardian to execute confirm¬ 
atory deeds, under Gen.L.1923 c 368 
S 8.—Calef v. Steere’s Estate, supra. 
2- Ky.—^Kaze v. Wheat’s Guardian, 
13 S.W.2d 494, 227 Ky. 466. 

Tex.—Wilkinson v. Owens, Clv.App., 
72 S.W.2d 830. 

3. Iowa.—^Mock V. Chalstrom, 96 N. 
W, 909. 121 Iowa 411. 

4. Iowa.—Mock v. Chalstrom, supra. 

6. N. J.—Island Holding Co. v. Leeds, 

193 A. 689. 122 N.J.Eq. 272. 

Tex.—^Haggard v. McFarland, Civ. 
App., 133 S.W.2d 313, affirmed 166 

S.W.2d 797, 137 Tex. 642—Wilkin¬ 
son V. Owens. Civ.App., 72 S.W.2d 
330. 

28 C.J. p 1194 note 69. 

Ratification by ward generally see 
supra § 96. 

6. La.—^Roe v. Caldwell, 83 So. 43, 
146 La. 863. 

7. Ky,—^Duncan v. Woods, 277 S.W. 
999, 211 Ky. 600. 

N.J.—^Island Holding Co. v. Leeds. 

193 A. 689, 122 N.J.Eq. 272. 

28 C.J. p 1194 note 71. 

8. Tex.—Wilkinson v. Owens, Civ. 
App., 72 S.W.2d 330. 

Wis.—Mohr v. Tulip, 44 Wla 274. 

9. Ill.—^Mason v. Caldwell, 10 Ill. 
196, 48 Am.D. 330. 

Mich.—Schlee v. Darrow, 82 N.W. 
717, 66 Mich. 862. 
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ceives and retains the proceeds of the sale,^® or 
claims the proceeds,or acquiesces in the sale for 
a considerable length of time after coming of age.^^ 
A ward, however, whose lands are exchanged for 
other lands under a void order of court is not es¬ 
topped to dispute the validity of the exchange, 
where he has not been in possession of, or received 
any benefits from, the lands for which such ex¬ 
change was made.i5 

A ratification waives all irregularities in the form 
of the proceedings,!^ and relates back to the date 
of the sale, and clothes the ward with all the rights 
of an original vendor, including the right to en¬ 
force the vendor’s lien for unpaid purchase money.!® 

§ 136. -Redemption from Sale 

In the absence of a statute to the contrary there can 
be no redemption from a guardian’s sale. 

In the absence of a statute to the contrary, there 
can be no redemption from a guardian’s sale.!® 


A statute, applicable to judicial sales generally and 
providing that, if the land is sold for less than 
two thirds of its appraised value, it may be re¬ 
deemed is applicable only to sales made under judg¬ 
ments against debtors and not to a sale by a guard¬ 
ian under order of court.!^ 

§ 137 . — Vacating Sale and Recovery of 
Property Sold 

As a general rule a guardian’s sale may be set aside 
where there have been errors of a substantial character, 
or fraud, In the proceedings for the sale or In the sale 
Itself. 

A guardian’s sale, under order of court, may be 
vacated or set aside in an action, generally by the 
ward, against the purchaser or anyone claiming un¬ 
der him with notice of the fraud or other grounds 
therefor,!® where there have been errors of a sub¬ 
stantial character, or fraud, in the proceedings for 
the sale or in the sale itself;!® and, as courts are 
overguardians of infants whose estates are intrust- 


10. Me.—^Pelletier v. Langrlois, 167 
A. 577. 130 Ma 486. 

N.J.—Island Holding Co. v. Leeds, 
193 A. 689. 122 N.J.Bq. 272. 

Tex.—Wilkinson v. Owens, Clv.App., 
72 S.W.2d 380. 

28 C.J. p 1196 note 74. 

Ssttlement with gtuirdlaiL 
If an Infant, after becoming of 
age, receipts or settles for his poi> 
tlon of the proceeds of the sale, he 
thereby ratifies and confirms the sale, 
even though it may have been made 
under a void Judgment, provided the 
infant had knowledge of the fact that 
the proceeds collected and settled for 
were those arising from the sale, the 
transaction between the guardian 
and ward was free from fraud, and 
the ward understood the Import of 
his act.—^Duncan v. Woods, 277 S.W. 
999, 211 Ky. 600. 

Statutory rule as to estoppel inap¬ 
plicable 

Where the land of minors was sold 
by guardian In regular court pro¬ 
ceedings, and the title falls, such 
minors are not estopped by Rev.L. 
1910 5 1160, relating to estoppel by 
receiving benefits, from asserting ti¬ 
tle, but can only be reguired to ten¬ 
der back the purchase price with In¬ 
terest within one year from the re¬ 
moval of the disability of minority 
to be offset by rents and profits for 
the use of the land, and such minors 
will also be liable to the purchaser 
for tajces paid and permanent Im¬ 
provement.—^Moroney v. Tannehlll, 
215 P. 938, 90 OkL 224. 

11. La.—^Roe v. Caldwell, 83 So. 48, 
146 La. 863. 

la. Ark.—^Robertson v. Cooper, 241 
S.W. 60, 164 Ark. 5—^Davle v, Davie, 
18 S.W. 936, 55 Ark. 638. 


Conn.—^Klley v. Doran, 134 A. 792, 
106 Conn. 218. 

N.J.—Island Holding Co. v. Leeds, 
193 A. 689, 122 N.J.Eq. 272. 

28 C.J. p 1195 note 76. 

13. Ark.—^McKinney v. McCullar, 
128 S.W. 1043, 95 Ark. 164. 

14. Ky.—Gates v. Kennedy, 8 B.Moru 
167. 

Miss.—Keel v. Jones, 69 So. 90, 102 
Misa 286. 

16. Ala,—Shorter ▼. Frazer, 64 Ala, 
74, 

16. Ky.—Wooldridge v. Jacob, 79 
Ky. 250. 

17. Ely.—Wooldridge v. Jacob, supra. 

18. OkL—Gay v. Williams, 226 P. 88, 
102 Okl. 37—Atkinson v. King, 219 
P. 914, 93 OkL 37. 

28 C.J. p 1195 note 83. 

Refunding purchase money and tax¬ 
es paid by purchaser see infra S 
139. 

Revoking confirmation see supra § 
132. 

Vacation of order of sale see supra S 
118. 

Purchaser’s grantee held not Inno¬ 
cent purchaser 

Okl.—^Lytle v. Fulotka, 238 P. 466, 
106 Okl. 86. 

Bights of mortgagee where sale set 
aside 

In wards’ suit against purchaser at 
guardian’s sale and purchaser’s se¬ 
curity deed grantee to set aside sale 
and security deed, security deed 
grantee is not entitled to recover 
amount of check executed by grantee 
payable to purchaser and guardian 
Jointly, and Indorsed by guardian, 
where guardian and wards did not re¬ 
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ceive proceeds of check or of sale.— 
Powell v. Harrison, 178 S.E. 745, 180 
Ga, 197. 

19. U.S.—Gibson Coal & Coke Co. v. 

Allen, C.C.AKy., 280 F. 28. 

Okl.—Jones v. Snyder, 249 P. 313, 
121 OkL 264—^American Inv. Co. v. 
Usrey, 233 P. 1078, 106 Okl. 202— 
Lytle V. Fulotka, 233 P. 466, 106 
Okl. 86—Gay v, Williams, 226 P. 
88, 102 Okl. 37—^Brockman v. Rob¬ 
erts, 213 P. 643, 89 Okl. 69—Ross 
V. Breene, 211 P. 417, 88 Okl. 37. 
Pa.—In re Sheetz' Estate, 12 Pa.Dlst. 
372. 

28 C.J. p 1196 note 84. 

Extxiusio fkand 

In an equity suit seeking to in¬ 
validate the sale for fraud, only 
such fraud as is extrinsic to the mat¬ 
ters determined in the probate court 
may be considered.—^Rlley v. Jones, 4 
P.2d 1070. 168 Okl. 64—Sarber v. 
Marland Oil Co. of Oklahoma, 296 P, 
473, 147 Okl. 267—Stevens v. Dill, 
286 P, 845, 142 Okl. 138—Shirk' v. 
McGinnis, 243 P. 214, 116 Okl. 93— 
Ward V. Thompson, 237 P. 669. Ill 
OkL 52—Watkins v. Jester, 229 P, 
1086, 108 Okl. 201—Crabtree v. Bath, 
226 P. 924, 102 Okl. 1—Johnson v. 
Furchtbar. 220 P. 612, 96 Okl. 114— 
Ross v. Groom, 217 P. 480, 90 Okl. 
270. followed In Ross v. Wilson, 218 
P. 682, 95 Okl. 262. 

Fraud preveutlxig fair hearing 

In procuring probate sale of mi¬ 
nor’s land. If guardian or purchaser 
commits fraud, preventing fair hear¬ 
ing of cause on pert of ward, and 
Inducing court to reach Judgment 
which ordinarily would not have been 
entered. Judgment may be attacked 
by minor.—American Investment Co. 
V. Usrey. 233 P. 1078. 106 OkL 202. 
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cd to them,20 mere technicalities will not warrant 
the court in upholding a sale which will result in 
wrong and injustice to the ward.2i 

Sufficient grounds. The sale may be avoided 
where it is void for want of jurisdiction,22 or where 
it has been made on the application of one who 
had never properly qualified as guardian,23 or 
whose appointment was for any reason void ;2^ but 
it has been held that, where a guardian who has 
received his appointment from a court having gen¬ 
eral authority to make such appointments and ju¬ 
risdiction of guardians’ petitions to sell lands, but 
without jurisdiction to make the particular appoint¬ 
ment, sells lands of his ward, under an order of 
such court, to one who purchases and pays for 
such land, relying in good faith on such order, such 
purchaser will be protected in the title so acquired, 
if the guardian applies the proceeds properly.26 
The sale may also be avoided where the require¬ 
ments prescribed by statute to confer jurisdiction 
to pass in order of sale have not been complied 
with ;26 where the terms of the sale do not comply 
with the order of sale;*^ where the order for the 
sale was procured by fraud, at least as to all par¬ 


ties or privies to the fraud,’28 where there was 
fraud and collusion between the guardian and pur¬ 
chaser ;22 where there was an agreement between 
the purchaser and others not to bid against each 
other at the salej^o where the guardian accepted 
in payment or in part payment his own notes or in¬ 
dividual obligations ;2i where the purchaser fails to 
pay the purchase price ;22 or where payment has 
been made to one who was not properly authorized 
to receive it.®* 

The fact that the property was bought in by the 
guardian himself,®^ or by someone for him,®® is 
ground for avoiding the sale, except, in some ju¬ 
risdictions, as against a subsequent bona fide pur¬ 
chaser of the property without knowledge of the 
guardian’s interest.®® 

Insufficient grounds. If the court has jurisdic¬ 
tion and the proceedings are regular, it is not a 
ground to set aside the sale that in the light of 
subsequent events it proved injudicious and unfor¬ 
tunate for the ward;®7 or that there were mere ir¬ 
regularities in the proceedings,®® such as in the ap¬ 
pointment of the guardian®® or in the procuring or 
execution of the older of sale;^® or that the pur- 


ao. Ind.—Gllllaple v. Darroch. 107 
N.m 476, 67 IzkLApp. 482. 

81. Ind.—Gillespie v. Daxroch, su¬ 
pra. 

88. Wliat must lis 8bown 
To afford a predicate for determin¬ 
ing that a guardian's sale of his 
ward’s land Is void for want of Juris¬ 
diction, it must appear that the court 
was without Jurisdiction of the per¬ 
son or subject matter, or without Ju¬ 
risdiction of the particular matter 
which the order or Judgment profess¬ 
es to decide.—Ashew v. Terrell, 24S 
P. 495, 113 Okl, 206—Burris ▼. 

Straughn. 232 P. 894, 107 Okl. 299, 
followed in Vann v. Adkins, 234 P. 
644, 109 OkL 12. 

83. Wash.—^Vanhorn ▼. Nestoss, 169 
P. 807, 99 Wash. 828. 

28 C.J. p 1196 note 87. 

8^ Tex.—^Heimer v. Sanford, Civ. 

App. 189 S.W. 843. 

28 C.J. p 1196 note 88. 

25. Ind.—^Decker v. Pessler, 44 N.B3. 
667, 146 Ind. 16—^Dequlndre v. Wil¬ 
liams, 81 Ind. 444. 

83. Md.—Gregory v. Lennlng, 64 Md. 
61. 

28 C.J. p 1195 note 90. 

87. Tex.—^Bishop V. Greek, Clv.App., 
199 B.W. 867. 

28 CJ. p 1195 note 91. 

Jfeoesslty of laijury to ward 
A sale made on terms other than 
those authorized by the court will 
not be set aside unless It appears 
that injury has resulted to the ward. 
—Windham v. Citizens Nat. Bank, 


Tex.Clv.App., 106 S.W.2d 848, error 
dismissed. 

88. OkL—Jones v. Snyder, 249 P. 
318, 121 Okl. 254. 

28 O.J. p 1196 note 92. 

89. Okl.—Gay v. Williams, 226 P. 
88, 102 Okl. 87. 

28 G.J. p 1196 note 93. 

Secret understanding as to payment 

(1) Where a guardian sells the 
lands of his wards on a secret under¬ 
standing with purchaser that the 
purchaser Is not to pay for the lands 
but Is to convey to the guardian 
certain real estate in lieu of the 
purchase price, such a sale consti¬ 
tutes fraud, and the sale may be 
vacated In an action by the ward 
against the purchaser, unless the 
title to the lands has become vested 
In a bona fide purchaser.—Atkinson 
V, King, 219 P. 914, 98 Okl. 87. 

(2) Where guardian sells ward's 
lands on secret understanding that 
purchaser will pay only part of bid, 
which agreement is carried out, there 
Is "extrinsic fraud," and sale may be 
set aside in action by ward against 
purchaser, or any other person who 
acauires rights in such lands with 
notice, notwithstanding writ shows, 
decree of confirmation finds, and deed 
recites that land sold for full amount 
of bid.—Lytle v. Fulotka, 288 P. 456, 
106 OkL 86. 

aa Ill.—Loyd V. Malone, 28 HI. 43, 
74 Am.D. 179. 

31. Ind.—^Bevls v. Heflin, 63 Ind. 129. 
38. OkL—^Harrison v. Reed, 6 P.2d 
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700, 164 Okl. 39—American Inv. Oo. 

V. Usrey, 288 P. 1078, 106 Okl. 202 
—^Brockman v. Roberts, 213 P, 643, 
89 OkL 69. 

33. Va.—^Whitehead v. Bradley, 13 S. 
B. 196, 87 Va. 676. 

28 C.J. p 1196 note 96. 

34. Mo.—^Bopst V. Williams, 229 

W. 796, 287 Mo. 317. 

28 C.J. p 1196 notes 97, 99 [a]. 
Purchase by guardian generally see 
supra 8 128. 

85. Okl.—Gay v. Williams, 226 P. 88,. 

102 OkL 87. 

28 CJ. P 1196 note 98. 

36. Okl.—Gay v. Williams, supra. 

28 C.J. p 1196 notes 99 [a] (1), 1. 

37. Va.—Zlrkle v. McCue, 26 Gratt. 
617, 67 Va. 617, 

38. Ky.—sSfiLze v. Wheat’s Guardian, 
13 S.W.2d 494, 227 Ky. 466. 

39. Pa—^In re Thorp’s Estate, 68 Pa 
Super. 847. 

28 C.J. p 1196 note 4. 

Want of service of notice of ap¬ 
pointment on minor’s mother and 
grandmother did not render appoint¬ 
ment of guardian void so as to de¬ 
feat sale of minor’s land In guardian¬ 
ship proceeding.—Johnson v. Petty^ 
281 P. 276, 188 OkL 208. 

48. Mo.—^Ancell v. Southern Illinois 
& Missouri Bridge Co., 122 S.W. 
709, 223 Mo. 209. 

28 C.J. p 1196 note 3. 
ralsa allegations in petition 
Where petition of guardian for au¬ 
thority to sell contains sufiBloient al- 
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chaser was not required to pay until the infant 
reached majority and that too without any inter¬ 
mediate interest.^1 So, also, a sale ordinarily will 
not be avoided merely because of inadequacy of 
price,^2 or of the ward’s minority;^® because the 
guardian has erred in the distribution of the pro¬ 
ceeds and has not properly applied them for the 
ward’s benefit because the court has allowed the 
payment, out of the proceeds, of certain claims that 
should not have been paid;^® because there was 
a lien on the land of the ward and the proceeds of 
the sale were liable therefor because the guard¬ 
ian was appointed before restrictions on the sale 
of the ward’s land were removed because the 
guardian failed to account for the purchase price 
or because orders in the proceedings were obtained 
by false testimony,unless the false and perjured 
testimony concerned some extraneous fraud prac¬ 
ticed on the court.®® It has also been held that, 
where license to sell is granted by the court ap¬ 
pointing the guardian, the fact that the preliminary 
steps required by statute were not taken is imma- 
terial.®! Where, after a guardian has been dis¬ 
charged on a certain condition which he does not 
perform, the court subsequently directs him to sell 
lands in controversy belonging to the ward, the 
court thereby impliedly disregards the order of dis¬ 


charge, and it cannot subsequently be invoked to 
annul the order of sale.®® 

Matters not affecting right to avoid sale. If 
suflBicient grounds for avoiding the sale exist, the 
ward’s right to avoid it is not affected by the fact 
that he may have recourse on the guardian’s bond,®® 
or by his bringing an action against the guardian 
for a settlement of his accounts,®^ or by the fact 
that the property which was illegally bought in at 
the sale, by the guardian, had subsequently been con¬ 
veyed to others;®® nor does the fact that the pro¬ 
ceeds were applied to the ward’s maintenance es¬ 
top him from asserting title, on the ground of the 
invalidity of the sale.®® 

Rescission or cancellation of contract of sale. 
Where the guardian enters into a contract with an¬ 
other for the sale of the ward’s property, subject to 
the approval of the court, the contract, where prop¬ 
er grounds exist, may be canceled or rescinded.®'^ 
Thus, where a joint contract is made by the holder 
of the fee title and the guardian for the holder of 
the life estate subject to approval, and the probate 
court refuses to confirm the sale, the contract may 
properly be set aside as to both vendors.®® 

Nature of proceedings to vacate sale. An ac¬ 
tion to vacate a guardian’s sale of land, after con- 


legatlona as to the condition of 
ward's estate and the necessity of a 
sale to give the court jurisdiction, 
a court of equity will not vacate 
sale made, merely because the state¬ 
ments were false, since the jurisdic¬ 
tion of the court rests on the aver¬ 
ments of the petition and not on the 
truthfulness thereof,—Scott v. Gypsy 
OH Co., 239 P. 887, 112 Okl. 13— 
Tiger V. Drumrlght, 217 P. 463, 95 
OkL 174, certiorari denied 44 S.Ct 
452, 264 U.S. 592, 68 L.Ed. 865, and 
error dismissed 45 S.Ct. 350, 267 U. 
S. 678, 69 L.Ed. 797. 
raUnre to attach statutory exhibit 
Failure of guardian’s, application 
for order of sale of land to be accom¬ 
panied by exhibit under oath show¬ 
ing fully condition of estate, as re¬ 
quired by statute, does not warrant 
vacation of sale, otherwise regular 
and resulting In no Injury to ward.— 
Farley v. Dorsey, 135 S.W.2d 89, 134 
Tex 403. 

41. Ky.—^Powers v. Barbee, 8 Dana 
154. 

42. Ill.—^Ayers v. Baumgarten, 15 
Ill. 444. 

Tex.—Carroll v. Booth, 2 Tex.Unrep. 
Cas. 326. 

As grounds for refusing confirma¬ 
tion see supra § 132. 

43. Tenn.—^Hurt v. Long, 16 S.W. 
968, 90 Tenn. 445. 

28 C.J. p 1196 note 7. 


44. Ky.—^Baxter Kealty Co. v. Mar¬ 
tin. 216 S.W. 110, 186 Ky. 697. 

28 C.J. P 1196 note 8. 

Fact that mortgage was paid txom 
proceeds without proof of claim Is 
not available to purchasers In suit 
to set aside sale of infants’ realty.— 
Kaze V. Wheat's Guardian, 4 S.W.2d 
723, 223 Ky. 719. 

46. Ky.—^Baxter Realty Co. v. Mar¬ 
tin. 216 S.W. 110, 186 Ky. 697. 

46. Tenn.—^Hurt v. Long, 16 S.W. 
968, 90 Tenn. 445. 

47. Okl.—Johnson v. Petty, 281 P. 
276, 138 OkL 208. 

48. La.—Gsmdy v. Caldwell, 126 So. 
221, 169 La. 870, affirming 123 So. 
452, 12 La.App. 18. 

49. Okl.—^Tiger v. Drumrlght, 217 P. 
468, 95 Okl. 174, certiorari denied 
44 S.Ct 452, 264 U.S. 592, 68 L. 
Ed. 866, and error dismissed 45 S. 
Ct 360, 267 U.S. 678, 69 L.Ed. 797. 

50l Okl.—Tiger v. Drumrlght, supra. 

61. Minn.—^Montour v. Purdy, 11 
Minn. 384, 88 Am.D. 88. 

W.Va.—^Frantz v. Lester, 96 S.B. 945, 
82 W.Va. 328, 2 A.L.R. 1558. 

62. Tex—Gillean v. Witherspoon, 
Civ.App., 121 S.W. 909. 

53. Tex—Smith v. Patrick, Civ.App., 
297 S.W. 482. 

28 C.J. p 1197 note 14. 

54, Ky.—^Massie v. Hiatt, 82 Ky. 314. 
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55. Tex—^Hampton v. Hampton, 29 
S.W. 423, 9 TexClv.App. 497. 

56. U.S.—Cooper v. Burns, C.O.Keb., 
133 F. 398, modified on other 
grounds 140 F. 273, 72 C.C.A. 26, 
certiorari denied 26 S.Ct. 762, 201 
U.S. 648, 50 L.Ed. 904. 

57. What must be shown 

In an action by a purchaser of 
lands trom the guardian of minors 
for rescission of the contract of pur¬ 
chase and to recover the amount 
paid, and to have the value of im¬ 
provements adjudged a Hen, It was 
necessary to prove that a defect ex¬ 
isted in the minors' title, that plain¬ 
tiff had tendered the balance of the 
purchase price, and that the probate 
court had approved the sale.—^Har- 
mer v. Holt, 196 N.W. 637, 167 Minn. 
102 . 

nnposlug Han on land 

An action by a purchaser of lands 
from minors to rescind the contract 
of purchase and to recover the 
amounts paid, and to have the value 
of improvements adjudged a lien on 
the land, was not maintainable on 
the theory that the land was liable 
to the payment of the claim, there 
being no proof that the making of 
the contract was sanctioned by the 
probate court.—^Harmer v. Holt, su¬ 
pra. 

58. Minn.—^Richardson v. Kotek, 143 
N.W. 973, 123 Minn. 360. 
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finnation and delivery of the deedi is a civil action 
and not a probate proceeding.59 

Jurisdiction to set aside sale. Under the con¬ 
stitutional and statutory provisions in some juris¬ 
dictions, after the sale has been completed and the 
deed executed, the district court, and not the pro¬ 
bate court granting the license to sell, has juris¬ 
diction to set the sale aside,®® 

Enjoining recordation of deed. At the beginning 
or pending a suit to cancel the guardian’s deed and 
to annul the order of confirmation, the court may 
restrain and enjoin the recording of the deed, pend¬ 
ing a hearing of the suit on the cancellation on its 
merits and, if an order making the injunction 
perpetual and canceling the deed is erroneous be¬ 
cause there has been no proper hearing on the mer¬ 
its, such order may be modified on appeal so as to 
make it a judgment granting a temporary injunc- 
tion.®2 

Who may attack sale; parties. A guardian’s 
sale may be attacked for defects and irregularities 
therein by the ward®® or those in privity with him,®^ 
such as his heirs.®® It has been held that such ac¬ 
tion is also available to the sureties on the guard¬ 


ian’s bond without waiting for a final accounting 
to be filed,®® especially where the ward fails to 
sue, and apparently conspires with the guardian and 
purchaser to extort from the sureties funds misap¬ 
propriated by such guardian.®^ Persons claiming 
title adversely to the title of the ward, however, 
cannot contest a sale for irregularity in the pro¬ 
ceedings,®® A sale of property belonging to infants, 
under a decree obtained by their guardian with the 
consent of the widow, cannot be impeached by her, 
if it is made pursuant to the decree and approved 
by the court.®® 

The guardian may be a necessary party to the 
proceedings;*^® and under some statutes the attor¬ 
ney of the guardian who received a portion of the 
purchase price of the property may be made a party 
defendant.^! 

Limitations. In some jurisdictions the time in 
which proceedings may be brought to set aside a 
sale of a ward’s lands by the guardian or to recov¬ 
er lands so sold is limited by statute and if the 
proceedings were regular in form the sale cannot 
be attacked after the expiration of the statutory 
period ;7® and even in the absence of statute the 
right to set aside the sale may be barred by lach- 


59. OW.—Jackson v. Porter, 209 P. 
480, 87 OkL 112, followed In Ste¬ 
vens V. Dill, 209 P. 489, 87 OkL 186. 
50. Okl.—Campbell v. Hickory, 278 
P. 1088, 187 Okl. 285—Welch v. 
Patrick, 271 P. 668, 138 Okl. 242— 
Stell V. Marshall, 267 P. 268, 130 
Okl. 286—Jackson v. Porter, 209 P. 
480, 87 Okl. 112, followed In Ste¬ 
vens V. Dill, 209 P. 439, 87 Okl. 
135. 

28 C.J. p 1195 note 88 [a]. 

Xa Texas 

(1) The district court, when act¬ 
ing: as a court of orlgrlnal Jurisdic¬ 
tion, only, and not the county court 
authorizing: the gruardlan's sale, has 
Jurisdiction to annul and set aside 
the gruardianship deed.—Pure Oil Co. 
V. Reece, 78 S.W.2d 982, 124 Tex. 476, 
reversing: Reece v. Pure Oil Co., Civ. 
App., 48 S.W.2d 440. 

(2) The county court, however, has 
authority under a bill of review to 
set aside Its former orders, even 
though a sale of land In the mean¬ 
time has been made under such or¬ 
ders.—^Norton v. Cheney, 161 S.W.2d 
73, 138 Tex. 622, reversing Cheney v. 
Norton, Clv.App., 126 S.W.2d 1011— 
Jones V. Sun Oil Co., 163 S.W.2d 
671, 137 Tex. 853, reversing, Clv.App.. 
145 S.W.2d 616, and overruling Far¬ 
ley V. Dorsey, 136 S.W.2d 89. 134 
Tex. 408, which was followed In Tosh 
V. Dryman, Clv.App., 138 S.W.2d 304. 

(3) But the power of the county 
court to revise and correct Its or¬ 
ders does not confer on It Jurisdic¬ 


tion to annul a guardian's deed.— 
Pure Oil Co. v. Reece, 78 S.W.2d 932, 
124 Tex. 476, reversing Reece v. Pure 
Oil Co., C1V.APP.. 48 S.W.2d 440. 

61. Okl.—Chastain v. Smith, 187 P. 
802, 77 OkL 188. 

62. OkL—Chastain v. Smith, supra. 
28 C.J. p 1199 note 87. 

63. Okl.—^Brockman v. Roberts, 213 
P. 643, 89 Okl. 69. 

28 C.J. p 1197 note 18. 

Only ward can attack sale 

(1) As the formalities prescribed 
for the sale of minors' property are 
exclusively for their benefit, a sale 
can be attacked for defects or Ir¬ 
regularities therein only by the 
ward.—^Rousseau v. Tete, 6 Rob., La., 
471—28 C.J. p 1197 note 18. 

(2) Where probate court on peti¬ 
tion of gniardian ordered sale of 
land purchased with funds of ward 
by former guardian who took title 
to land In his own name, the ward 
was the only person entitled to 
question legrality of sale of land, and 
hence heirs of former guardian could 
not claim title to the land on ground 
that sale of land was void.—^Nelson 
V. Wood, 137 S.W.2d 929, 199 Ark. 
1019. 

64. Okl.—^Brockman v. Roberts, 213 
P. 548, 89 Okl. 69. 

65. Ind.—Sell v. Kelser, 96 N.E. 812, 
49 Ind.App. 101. 

28 C.J. p 1197 note 19. 

66. Ohio.—^McBride v. Bell. 22 Ohio 
Clr.Ct,N.S., 696, 35 Ohio Clr.Ct. 
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403, 3 Ohio App. 6, affirmed 112 N. 
R 1081, 92 Ohio St 616. 

67. Ohio.—^McBride v. Bell, supra. 

68. Iowa.—^Richardson v. Lampe, 265 
N.W. 629, 631, 221 Iowa 410, quot¬ 
ing Corpus Juris. 

28 C.J. p 1197 note 20. 

69. U.S.—^Knotts v. Steams, Va., 91 
n.S. 638, 23 L.Ed. 262. 

7a Chiardlaa held necessary party 
In action to set aside county 
court’s orders in guardianship pro¬ 
ceeding, Including order authorizing 
guardian to sell minor wards' Inter¬ 
est In land, the guardian, who pro¬ 
cured and executed such orders and 
whose accounting and discharge were 
questioned, was a "necessary party". 
—Fitzgerald v. Lane, Tex.Civ.App., 
161 S.W.2d 623. 

71. Okl.—^Brook v. Wertz, 160 P. 903, 
61 Okl. 238. 

72. La.—Soule v. West, 170 So. 26, 
185 La. 665. 

Okl.—^Mercer v. McKeel, 108 P.2d 188, 
188 Okl. 280—^Vann v. Helphrey, 16 
P.2d 32, 169 Okl. 246. 

28 C.J. p 1197 note 25. 

Limitations under general statutes of 
limitations see the C.J.S. title Lim¬ 
itations of Actions 5 1 et seq, 'also 
37 C.J. p 684 note 1 et seq. 

73. Iowa.—Burch v. Nicholson, 187 
N.W. 1066, 167 Iowa 602. 

Minn.—Brown v. Pinkerton, 103 N.W. 
897, 900, 96 Minn. 158, 111 Am.S.R. 
448. 
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The operation of these statutes is not limited 
to valid sales, since such a sale does not need the 
protection of a statute of limitations.^® They ap¬ 
ply to sales in ex parte proceedings,and where 
the sale is voidable for irregularities,and where 
the purchaser is in possession, and the relief asked 
cannot be granted without disturbing his possession 
and depriving him of the enjoyment of his proper¬ 
ty.*^® It has also been held that the statutes apply 
where the sale is void,although the weight of 
authority is against this view.®® The statutes do 
not apply to appeals or other proceedings for ap¬ 
pellate review,and ordinarily they do not apply to 
sales made prior to their passage.®® A saving 
clause in the statute to the effect “that persons out 
of the state” may bring an action for the recovery 
of lands, within a certain period after “their re¬ 
turn to the state,” applies as well to persons who 
were never in the state as to those who were tem¬ 
porarily absent from it.®® 

The time from which the limitation runs varies 
under the different statutes: From the time the 
ward attains majority;®^ from the termination of 


the guardianship,®® or if the ward is an infant at 
that time, then from the time of majority;®® or 
from the time of confirmation of the sale.®^ 

It has been held that, where the sale is invalid be¬ 
cause the purchaser pays the purchase money to a 
sale commissioner who has not given the bond re¬ 
quired by law, and the guardian receives and ex¬ 
pends the money without previous authority from 
the court, it is not too late, after a decree approv¬ 
ing the guardian's accounts, for rules against the 
purchaser to show cause why the property should 
not be resold.®® 

Pleadings, The general rules relating to plead¬ 
ings in civil actions ordinarily apply in an action to 
set aside a g^iardian’s sale.®® Accordingly the pe¬ 
tition or complaint in such an action must allege 
with suflScient certainty all the facts necessary to 
constitute a cause of action,®® and, if it is not suffi¬ 
ciently specific, it may be amended.®^ The petition 
need not allege that plaintiff has tendered to the pur¬ 
chaser the amount paid for the land,®® unless it 
shows on its face that the money was in fact re- 


74 . Cal.—^Earhart v. Churchill Co., 
147 P. 942. 169 CaL 728. 

28 C.J. p 1197 note 27. 

Delay of sixteen years In question¬ 
ing purchaser’s title, which deprived 
latter of benefit of testimony of de¬ 
ceased persons, constituted laches. 
—^BUley V. Doran, 134 A. 792, 105 
Conn. 218. 

76. N.D.—Christenson v, Grandy, 
180 N.W. 18, 46 N.D. 418. 

28 C.J. p 1197 note 28. 

76. Ind.—Sell v. Kelser, 96 N.m 812, 
49 Ind.App. 101. 

28 C.J. p 1197 note 29. 

77. Old.—^Vann v. Helphrey, 16 P.2d 
32, 159 OkL 246. 

28 aj. p 1197 note 80. 

78. Ind.—Sell v. Eeiser, 96 N.E. 812, 
49 Ind.App. 101. 

79. Miss.—^Hall v. Wells, 64 Miss. 
289. 

28 C.J. p 1197 note 82. 

80. Kan.—Harrison v. Miller, 122 P. 
854, 87 Kan. 48. 

28 ajr. p 1198 note 83. 

81. Iowa.—^Pursley v. Hayes^ 22 
Iowa 11, 92 AhlD. 860. 

88. Iowa.—Cooper v. Sunderland, 8 
Iowa 114, 66 Am.D. 52. 

28 aJ. p 1198 note 85. 

83. U.S.—Hobart V. Tipton, C.C.Or., 
12 F.Cas.No.6,548, 2 Sawy. 302. 

Minn.—Jordan v. Secombe, 22 N.W. 
883, 38 Minn. 820. 

84. OkL—^Mercer v. McKeel, 108 P. 
2d 188, 188 OkL 280. 

28 C.J. p 1198 note 38. 


85. N.D.—Christenson v. Grandy, 
180 N.W. 18, 46 N.D. 418. 

28 C.J. p 1198 note 89. 

86. CaL—Peed v. Ring, 28 P. 851, 
93 CaL 96. 

N.D.—Christenson v. Grandy, 180 N. 
W. 18, 46 N.D. 418. 

87. Pa.—^Balliet's Appeal, 2 Walk. 
268. 

88. Va.—Whitehead v. Bradley, 18 S. 
m 196, 87 Va. 676. 

89. Conformity of ]>leaaings and 
proof 

Evidence of defects In family 
meeting proceedings leading up to tu¬ 
tor's sale is inadmissible under peti¬ 
tion attacking sale for tutor's want 
of capacity.—Gandy v. Caldwell, 123 
So. 452, 12 La.App. 18, affirmed 126 
So. 221, 169 La. 870. 

Motion for Judgment on pleadings 
Where it is alleged that the ward's 
land was sold at private sale without 
appraisement, which allegation was 
controverted in the answer which 
pleaded the filing of an appraisement 
by nunc pro tunc order entered about 
eight years subsequent to the sale, 
and the reply alleges that such nuno 
pro tunc order is void as having been 
made without notice, an order sus¬ 
taining a motion of defendant for 
judgment on the pleadings is errone¬ 
ous, as evidence should have been ad¬ 
mitted to show whether the probate 
court had such appraisement before 
it at the time the sale was confirmed. 
—^Lewis V. Ward, 223 P. 839, 101 OkL 
146. ' - 


9a OkL—^Brown v. Trent, 128 P. 895, 
36 Okl. 239. 

28 aj. p 1198 note 44. 

Allegations of fraud merely stat- 
ing oonolnsloiLB Instead of facts from 
which such conclusions are to be 
drawn are insufficient—Ward v. 
Thompson, 237 P. 669, 111 OkL 62. 
PetitloiL held snfflolent 
Okl.—Long V. Brown, 98 P.2d 28, 186 
OkL 407—^American Inv, Co. v. 
Usrey, 283 P. 1078, 106 Okl. 202— 
Ross V. Breene, 211 P. 417, 88 Okl. 
37. 

Fetltion held IxLsnffiolent 

(1) In generaL 

Ala.—Williams v. Uptagralft, 168 So. 
570, 232 Ala. 454. 

Pla.—^McCamy v. Payne, 116 So. 267, 
94 Fla. 210, vacating 113 So. 712, 
94 Fla. 209, and followed in Bing¬ 
ham V. Sumner, 116 So. 270, 96 Fla. 
271. 

Okl.—Givens v. Jones, 12 P.2d 892, 
158 OkL 124—^Bird v. Palmer, 8 P. 
2d 890, 152 Okl. 8, followed in 3 
P.2d 894, 152 Okl. 7—Littlehead v. 
Mount 227 P. 98, 99 Okl. 225. 

(2) Petition to set aside guardian’s 
sale because of fraudulent appraise¬ 
ment was insufficient for failure to 
allege that purchaser was party 
thereto.—Crabtree v. Bath, 225 P. 924, 
102 Okl. 1. 

9L Ga.—Southern Marble Co. v, 
Stegall, 15 S.E. 806, 90 Ga. 236. 

24 C.J. p 1198 note 46. 

9SL Ala.—Wetumpka Bank v. Walk- 
ley, 63 So. 830, 169 Ala. 648. 

Iowa.—Washburn v. Carmichael, 82 
Iowa 476. 
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ceived by him®® or his guardian,®^ or shows that 
the purchaser did not take possession of the prem¬ 
ises ;®® and a complaint by a guardian to set aside 
a sale, made by his predecessor, for fraud need not 
negative repayment of the purchase money.®® An 
averment that no purchase money had been paid for 
the property sufficiently shows that the ward re¬ 
ceived no benefit from the sale.®^ A bill to set aside 
the sale for illegality and fraud in the sale need not 
allege that the land is vacant and unoccupied, or is 
in complainants’ possession,®® nor need it allege the 
statutory requirements of a bill to quiet title;®® 
but a petition attacking the sale for fraud which 
does not affirmatively show that the fraud com¬ 
plained of is extrinsic to matters determined in 
the probate court is insufficient.^ Where plaintiff 
alleges that one who assumed to sell land as his 
guardian under order of court was not legally or 
in fact his guardian, the allegations must be con¬ 
strued as a direct attack on such order and entitle 
him to prove that such person was not his guard¬ 
ian.® 

Burden of proof and presumptions. The general 
rules relating to the burden of proof® and presump¬ 
tions^ in civil actions apply in an action to set aside 
a guardian’s sale. After a decree appointing a 


guardian and directing a sale the burden of proof 
is on anyone attacking the validity of the decree;® 
and the burden of proof is on plaintiff as to the 
question whether the suit was brought within the 
statutory period,® or to prove want of notice of the 
application.*^ On the other hand, the burden rests 
on the party who asserts title under the sale to es¬ 
tablish his affirmative defenses® and to show that 
the judgment ordering the sale recites the necessary 
jurisdictional facts.® 

In the absence of proof to the contrary, it will be 
presumed that all jurisdictional facts existed,^® such 
as notice of the application for the sale,ii that the 
proceedings were regular,i® that a petition for an 
order of sale was filed^® and that such order was 
made^^ and that the evidence was sufficient to sup¬ 
port it,i® and that at least the minimum statutory 
price was obtained.^® After a lapse of many years 
and the destruction of the records, it .will be pre¬ 
sumed that the clerk filed the guardian’s petition 
and recorded the report of sale on its approval, 
and that the guardian’s appointment and license 
were regular.^® 

Admissibility of evidence. The general rules also 
apply as to the admissibility of the evidence.^® The 
affidavit and appraisement are admissible as evi- 


93 . Ala—Wetumpka Bank v. Walk- 
ley, 53 So. 830, 169 Ala 648. 

Befundln^r money on restoration of 
property, see Infra S 139. 

94. Ala—Williams v. ITptagrafft, 
168 So. 670, 232 Ala 454. 

Refunding money on restoration of 
property see infra S 139. 

95. Iowa—Washburn v. Carmichael, 
32 Iowa 476, 

28 C.J. p 1198 note 48. 

96. Ind.—Gillisple v. Darroch, 107 
N.E. 476, 67 Ind.App. 482. 

97. Tex.—^Btampton v. Hampton, 29 

S.W. 423, 9 Tez.Civ.App. 497. 

98. Ill.—Blake v. Blake, 102 N.E. 
1007, 260 Ill. 70. 

99. Ala—Williams v. Uptagralft, 
168 So. 670, 232 Ala 454. 

1 . Okl.—Crabtree v. Bath, 226 P. 
924, 102 Okl. 1. 

3. Tex.—^Hamer v. Sanford, Civ. 

App., 189 S.W. 343. 

3: Tex.—Wesner v. Woodson, Civ. 

App., Ill S.W.2d 354, error refused. 
28 C.J. p 1198 note 54. 

Fraud 

Where it is sought to set aside a 
guardian’s sale on the ground of 
fraud, the burden of proof rests on 
one alleging fraud.—Johnson v. 
James, 223 P. 843, 101 Okl. 140. 

•a Iowa—^Pursley v. Hays, 17 Iowa 
310. 

Okl.^—^Burris v. Straughn, 232 P. 394, 
107 Okl. 299. 
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6. Cal.—^Asher v. Torba, 68 P. 137, 
125 Cal. 613. 

6. Mich.—Stewart v. Ashley, 34 
Mich. 183. 

7. Tex.—^Bouldin v. Miller, 28 S.W. 

940, 87 Tex 869. . 

8. Okl.—^Ross V. Groom, 217 P. 480, 
90 Okl. 270, followed in Ross v. 
Wilson, 218 P. 682, 96 Okl. 262. 

9. Ark.—Rushing v. Horner, 196 S. 
W. 468, 130 Ark. 21. 

la Tex.—Bouldin v. Miller, 28 S.W. 
940, 87 Tex 369. 

11. Tex—^Bouldin v. Miller, supra 

12. Iowa—^Pursley v. Hays, 17 Iowa 
310. 

Proceedings presnmed free from 
fraud 

Where record of guardian’s sale of 
land shows that sale was made for 
cash, confirmed for cash, executed for 
cash, and that court made order on 
guardian’s application, authorizing 
loan of caah or part thereof to pur¬ 
chase, which loan was made and 
evidenced by note and mortgage, pre¬ 
sumption is that both transactions 
were free from fraud and valid.— 
Martin v. Replogle, 289 P. 465, 112 
Okl. 27. 

Compliance with statute presumed 
Decree of probate court confirming 
guardian’s sale will be>^ presumed to 
have been entered pursuant to stat- 
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ute reciuirlng court to hear testimony 
to ascertain whether the sale was 
fairly made, in the absence of the 
contrary appearing from the face of 
the record,—^Burris v. Straughn, 232 
P. 394, 107 OkL 299, followed in Vann 
v. Adkins, 234 P. 644, 109 Okl. 12. 

13. Mo.—Jones v. Peterson, 72 S.W. 
2d 76, 335 Mo. 242. 

14. Mo.—Jones v. Peterson, supra. 

15. Tex—Williams v. Pollard, Civ. 
App., 28 S.W. 1(T20. 

16. If there has in fact been an ap¬ 
praisement, although irregular, it 
will be presumed that there was suf¬ 
ficient showing to Justify a finding 
that the property sold for ninety 
per cent of appraised value and that 
the sale had been legally and fairly 
made, unless it appears that the 
court under no circumstances could 
BO find.—Tiger v. Wildman, 244 P. 24, 
116 Okl. 171, followed in Tiger v. 
Hensley, 244 P. 29, 116 Okl. 176, 
Tiger v. Fralley, 244 P. 29, 116 Okl. 
176, Tiger v. Wilson, 244 P. 30, 116 
Okl. 177, and Tiger v. Pritchett, 244 
P. 30, 116 Okl. 177—Littlehead v. 
Mount. 227 P. 98, 99 Okl. 226. 

17. Ill.—Spring V. Kane, 86 Ill 680. 

la Ky.—Collins v. Powell, 19 S.W. 

5'S8, 14 Ky.Ii. 119. 

28 C.J. p 1199 note 65. 

19. Ga.—Calhoun v. Thompson, 165 
S.E. 183, 171 Ga. 286. 

Mo.—^Robert v. Casey, 25 Mo, -684. - 
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dence of the proceedings at the sale, 20 but testimony 
by the guardian as to his estimate of the value of 
the land and his reasons for selling it below that es¬ 
timate, made after the sale, are not admissible ;2i 
and, where at the time of sale the land was record¬ 
ed in the guardian’s name and the sale made under 
proper order of court, evidence of statements of a 
third person to the purchaser that the title was not 
good is not admissible to show notice to the pur¬ 
chaser of fraud in the sale.22 

The weight and sufficiency of the evidence is gov¬ 
erned by the general rules of evidence.23 Accord¬ 
ingly, where the sale is sought to be set aside on the 
ground of fraud, the proof thereof should be clear 
and convincing.24 Recital of confirmation of the 
sale in a deed properly acknowledged and recorded 
is prima facie evidence of that fact;25 and con¬ 
firmation of the sale is prima facie evidence that 
notice of sale was given.23 A deed made by a com¬ 
missioner appointed by the court for that purpose 
is sufficient proof in the absence of any evidence to 
the contrary that the sale was approved by the 
court.27 A recital in the decree for sale that the 
court was ''satisfied that all persons interested here¬ 
in have been duly notified” of the petition does not 
sufficiently show that all the necessary parties in¬ 
cluding the minor heirs were properly made par- 
ties.28 

Trial, The general rules apply on questions re¬ 
lating to the trial.29 The validity of the guardian’s 
sale is a question of fact to be proved by showing 
the sale proceedings.^^ When the proceedings are 


shown, the effect thereof is a question of law.31 
Where issues are submitted to the jury, proper and 
correct instructions should be given. 3 2 On a bill 
in equity to set aside the sale, on the ground of 
fraud and collusion between the guardian and the 
purchaser, the federal court, as a court of equity, 
cannot sit in review to pass on errors and irregu¬ 
larities in the proceedings of the probate court, but 
will confine itself to the issues whether the guard¬ 
ian acted fraudulently, and for his own benefit, and 
whether there was any collusion between him and 

the purchaser.33 

Damages, A statute authorizing the recovery of 
treble damages against one forcibly ejecting or ex¬ 
cluding a person from the possession of real prop¬ 
erty has been held inapplicable to a case where a 
ward obtained a cancellation of a guardian’s deed. 3 4 

Judgment or decree. The judgment or decree in 
a proceeding to set aside a guardian’s sale is gov¬ 
erned by the general rules relating to judgments.36 
Where it is authorized by the pleading and proof the 
court, besides setting aside the sale, may give such 
other relief as may be authorized by equitable prin¬ 
ciples;® 3 but a guardian’s deed, although the sale 
is set aside, will not be canceled where no cancella¬ 
tion was prayed,27 and where, on a petition against 
a guardian to set aside a sale, he is shown to have 
been derelict in duty, it is error to direct him to 
collect further money involved in the transaction.38 
Where a suit to set aside the sale is consolidated 
with a suit by the purchaser for confirmation there¬ 
of, a judgment merely dismissing the petition to 


20L Mo.—^Robert v. Casey, supra. 

81. Tez.—-Williams v. Pollard, Civ. 
App., 28 S.W. 1020. 

88. Tez.—Williams v. Pollard, su¬ 
pra. 

83. Okl.—Johnson v. Petty, 281 F. 
276, 138 Okl. 208—^Pyeatt v. Bstus, 
179 P. 42, 72 Okl. 160. 

Tez,—Wesner v. Woodson, Civ.App., 
Ill S.W.2d 354, error refused. 
Evldenoe hdd sufflLclexit 

(1) To sustain findln£ra that guard¬ 
ian’s sale of ward’s property to wife 
of gruGLrdlau’s attorney was irregular 
and that consideration for execution 
of deed was not paid.—Saddler v. 
Watkins, 36 P.2d 760. 169 Okl. 279. 

(2) To sustain Judgment refusing 
to set aside sale.—^Le Flore v. Han¬ 
sen, 291 P. 642, 144 OkL 227. 

Bvidenoe held InsuiUoleiit 

(1) To show sale Illegal.—Martin 
V. Replogle, 289 P. 465, 112 Okl. 27. 

<2) To charge purchaser with no¬ 
tice of fraud*—^Plant v. Schrock, 227 
F. 489, 102 Okl. 97. 

SML' Okl.—^Martin v. Replogle, 239 P. 


465, 112 OkL 27—Johnson v. James, 
223 P. 843, 101 OkL 140. 

28 C.J. p 1199 note 71. 

Evldenoe held sufflclent 

(1) To show fraud In general. 

Mo.—Texier v. Texier, 119 S.W.2d 
778, 342 Mo. 1220. 

Okl.—Smith V. Williams, 269 P. 1067, 
132 Okl. 141. 

(2) To establish facts giving rise 
to presumption of fraud, requiring 
defendant to rebut presumption.— 
Saddler v. Watkins, 86 P.2d 760, 169 
Okl. 279—^EEarrlson v. Reed, 6 P.2d 
700, 164 Okl. 89. 

Svldenoe held Insufflclent to show 
fraud 

Okl—^Dill V. Stevens, 284 P. 60, 141 
OkL 24. 

85. Ark.—^Reld v. Hart, 45 Ark. 41. 
88. Iowa—Cooper v. Sunderland, 8 
Iowa 114, 66 Am.D. 52. 

87. Ind.—^Edwards v. Powell, 74 Ind. 
294. 

88. Miss.—^Kennedy v. GWnes, 61 
Miss. 626. 

80. Tex.—Weems v. Masterson, 15 S. 
W. 560, 80 Tex. 46. 
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sa Okl—Tucker v. Leonard, 291 P. 
124, 144 Okl. 264, followed In 291 
P. 135, 144 Okl. 268. 

31. Okl.—^Tucker v. Leonard, 291 P. 
124, 144 Okl. 264, followed in 291 
P. 135, 144 Okl. 258. 

Tex.—Weems v. Masterson, 16 S.W. 
690, 80 Tez. 45. 

38. Xostmotions h^d proper and not 
erroneous 

Ga—^Powell v. Harrison, 178 S.B. 746, 
180 Ga 197. 

33. U.S.—^Arrowsmlth v. Gleason, C. 
COhlo, 46 F. 256. 

34. Okl.—Saddler v. Watkins, 36 P. 
2d 760, 169 Okl. 279. 

35. Ky.—^Boyce v. Sinclair, 3 Bush 
261. 

36ii Okl.—American Inv. Co. v. 
Brewer, 181 P. 294, 74 Okl. 271. 

37. Tex.—Mulllnax v. Barrett, Civ. 
App., 173 S.W. 1181. 

3a Ky.—Malden v. Stewart, 174 S. 
W. 5, 163 Ky. 551. 
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set aside the sale is informal; it should confirm the 
original judgment and decree of sale;S9 hut such 
a judgment of dismissal is a sufficient bar against 
the parties or any one claiming under them^o a 
judgment or decree vacating a guardian’s deed does 
not affect the rights of persons not parties to the 
proceedings.^! 

Costs. The fact that, on an appeal in a pro¬ 
ceeding by the ward to set aside the sale because 
the guardian was purchaser, costs were awarded 
against the guardian alone, while in the lower court 
they were awarded against him and his vendee, 
does not make the judgment of the appellate court 
against the vendee for a smaller.sum than that re¬ 
covered in the lower court, within the meaning of 
a statute providing that if on an appeal by the de¬ 


feated party the judgment is against him, but for 
a smaller amount, he shall recover the costs of the 
court above but pay those of the court below.42 

§ 138 . - Collateral Attack 

In the absence of fraud or Jurisdictional defects a 
guardian's sale Is not subject to collateral attack. 

Where a sale is ordered and confirmed by a court 
having jurisdiction thereof, it cannot be collaterally 
attacked for any defects or irregularities in the pro¬ 
ceedings to obtain the order or for any defects in 
the order itself or the proceedings subsequent to 
the order and, within this rule, jurisdiction will 
be presumed where the record does not show a 
want of it^^ Where, however, the sale is void for 
fraud,^5 or for a defect or irregularity which af- 


39. Ky.—^Boyce v. Sinclair, 3 Bush 
261. 

40l Ky.—Boyce v. Sinclair, supra. 
41. Mich.—Grahl v. Malkemus, 215 
N.W. 295. 240 Mich. 387. 

Mortarasree not affeoted 

Such a Judgment does not relate 
back to the prejudice of an Innocent 
mortgagee for value who was not a 
party to the proceeding.—^Penny v. 
Alliance Trust Co., Okl., 259 F. 658, 
170 C.C.A. 620. 

43. Tex.—^Hampton v. Hampton, 29 
S.W. 423, 9 TexClv.App. 497. 

43. U.S.—Clark v. Anthls, C.C.AOkl., 
61 F.2d 42. 

Ga.—^New York Life Ins. Co. v. Gil¬ 
more, 157 S.E. 188, 171 Gcu 894, 
reversing 149 S.E. 799. 40 GaApp. 
431, and conformed to 159 S.E. 288, 
43 Ga.App. 442. 

Iowa.—^Richardson v. Lampe, 265 N. 
W. 629, 680, 221 Iowa 410, citing 
OoTpns Jnrls. 

La.—Soule v. West, 170 So. 26, 186 
La. 666—Gandy v. Caldwell, 126 So. 
221, 169 La. 870, affirming 123 So. 
452, 12 La.App. 18. 

Okl.—^Lincoln v. Tidewater Oil Co., 
68 P.2d 320, 177 Okl. 270—Hembree 
V. Magnolia Petroleum Co., 66 P. 
2d 861, 176 Okl. 624—Lee v. Ter¬ 
rell, 40 P.2d 10, 170 Okl. 310—Lew¬ 
is V. Chapman, 39 P.2d 102, 170 
Okl. 116—Sharp v. Whitney, 39 P. 
2d 54, 170 OkL 106—^Dunn v. Price, 
21 P.2d 602, 162 Okl. 261—Deere 
V. Gypsy Oil Co., 16 P.2d 1086, 160 
Okl. 237—^Bearhead v. American 
Inv. Co., 10 P.2d 1086, 167 Okl. 84 
-Riley v. Jones, 4 P.2d 1070, 163 
Okl. 64—^Harrison v. Orwig, 299 P. 
143, 149 OkL 64—Sarber v. Marland 
Oil Co. of Oklahoma, 296 P. 473, 
147 Okl. 267—Noel v. Edwards, 260 
P. 68, 127 Okl. 163-Ward v. 

Thompson, 237 P. 669, 111 Okl. 62 
—Luker v. Masterson, 234 P. 727, 
109 Okl. 76—Cook v. Speak, 229 P. 
1088, 104 Okl. 5—^Abraham v. Hom¬ 
er, 226 P. 45, 102 Okl. 12—Crabtree 


V. Bath. 225 P. 924. 102 Okl. 1— 

Johnson v. James, 223 P. 843, 101 

Okl. 140—Bowling v. Merry, 217 P. 

404. 91 Okl. 176. 

Tex.—^Lipscomb v. Lofland, Clv.App., 

141 S.W.2d 983, error dismissed. 

Judgment correct—^Windham v. 

Citizens Nat. Bank, Clv.App., 106 S. 

W. 2d 348, error dismissed. 

Va.—^Klser v. W. M. Ritter Lumber 

Co., 18 S.E.2d 319, 179 Va. 128. 

28 C.J. p 1200 note 90. 

Partloulav collateral prooeedUigs 
wlthiiL mla 

(1) Trespass to try title.—Carroll 
V. McLeod, 130 aW.2d 277, 133 Tex. 
671, affirming McLeod ▼. Carroll, Civ. 
App., 109 S.W.2d 316—Burton v. Mc¬ 
Guire, Tex. Clv.App., 3 S.W.2d 676, 
affirmed. Com.App., 41 S.W.2d 238— 
Schaeffer v. Williams, Tex. Clv.App., 
208 S.W. 220. 

(2) Ejectment against one claim¬ 
ing under the gruardian’s deed.—^Mat¬ 
thews V. Morgan, 259 P. 867, 127 Okl. 
74, followed in 259 P. 868. 869. 127 
Okl. 76—28 C.J. p 1200 note 90 [b] 
(4). 

(3) Where guardian, in proceeding 
to set aside orders confirming sale 
of minor's Interest in realty, by bill 
of review containing allegations 
showing that guardian failed to per¬ 
form statutory duties, did not name 
as defendants sureties on guardian's 
general bond and on sale bond, pro¬ 
ceeding was a ''collateral attack" on 
such orders wherein showing of mere 
irregularities not going to court's Ju¬ 
risdiction was insufficient to entitle 
guardian to relief.—^Moore v. Evans, 
Tex.Clv.App., 103 S.W.2d 850. 

(4) Action for waste and conver¬ 
sion of guardlSLCship property, dis¬ 
posed of by former guardian under 
orders of probate court, was a "col¬ 
lateral attack” as to items of prop¬ 
erty which were included in the in¬ 
ventory and appraisement and over 
which probate court assumed Juris¬ 
diction, and plaintiffs were not enti- 
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tied to recover in absence of show¬ 
ing that Judgment was void.—^Lips¬ 
comb V. Lofland, Tex.Civ.App., 141 S. 
W.2d 983, error dismissed. Judgment 
correct 

What Is not collateral attack 

Suit in equity to set sale aside for 
fraud is not a collateral attack. 

Mich.—Grahl v. Malkemus, 216 N.W. 

295. 240 Mich. 887. 

Okl.—Lytle v. Pulotka, 233 P. 466, 
106 Okl. 86. 

28 C.J. p 1200 note 90 [c]. 
Pzesiunptlon on. collateral attack 
Where county court decreed sale 
of minor's realty, conclusive pre¬ 
sumption arises on collateral attack 
that all facts necessary to support 
such decree were found,—Weston v. 
Poland, C.C.A.OkL, 48 P.2d 738. 

44b Okl.—^Burton v. Colley, 242 P. 
185, 113 Okl. 265. 

Tex.—Carroll v. McLeod, 130 S.W. 
2d 277, 133 Tex. 671, affirming Mc¬ 
Leod V. Carroll, Clv.App., 109 S.W. 
2d 316. 

28 C.J. p 1200 note 91. 

45. Ill.—^Moore v. Sievers, 168 N.E. 
269, 336 Ill. 316. 

OkL—Ward v. Thompson, 237 P. 669, 
111 Okl. 62. 

28 C.J. p 1201 note 92. 

Constructive fraud 
Where guardian and others con¬ 
cerned, acting without investigation 
on information that claim of ward to 
property was unsubstantial, had peti¬ 
tioned probate court for permission 
to sell property which in fact was 
minor's homestead and slightest in¬ 
vestigation would have disclosed fact, 
order of probate court directing sale 
of property and approving sale was 
subject to collateral attack for con¬ 
structive fraud In procuration.—Lev¬ 
inson V. Treadway, 78 S.W. 2d 59, 190 
Ark. 201. 

Fraud preventing fair hearing 

Judgment, in proceedings for pro¬ 
bate sale of minor's land, secured by 
fraud which prevents fair hearing of 
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fects the jurisdiction of the court,it may be at¬ 
tacked collaterally, except to the extent that the 
rights bf innocent third persons have intervened.^^ 

In the application of these rules it has been 
held that in the absence of fraud or jurisdictional 
defects, the guardian’s sale cannot be collaterally 


attacked for defects or irregularities in the ap¬ 
pointment of the guardian,^® in the application for 
authority to sell,^® in the giving of notice of such 
application,50 in the order of sale,5i in the giving 
of bond by the guardian,®^ in the appraisement of 
the property,®^ in the giving of notice of sale,®^ 


cause on part of ward and Induces 
court to reach Judgment which or¬ 
dinarily would not have been entered, 
Is open to attack by minor In either 
direct or collateral proceeding.— 
American Investment Co. v. Usrey, 
233 P. 1078, 106 OkL 202. 

46. Oa.—^Powell v. Harrison, 178 S. 
K 745, 180 Ga. 197. 

Okl.—Oklahoma City v. Local Fed¬ 
eral Savings & Loan Ass'n of Okla¬ 
homa Olty, 184 P.2d 565. 

Tex.—Carroll v. McLeod, 130 S.W.2d 
277, 183 Tex. 671, euairming McLeod 
V. Carroll, Clv.App., 109 S.W.2d 
816—^Haggard v. McFarland, Civ. 
App., 133 S.W.2d 318, affirmed 155 
S.W.2d 797, 137 Tex. 642. 

28 C.J. p 1201 note 92. 

Scope of Inatilxy 

In such an attack on guardian's 
deed and sale proceedings Ingulry Is 
confined to whether court had Juris¬ 
diction of proceedings.—Welch v. 
Focht. 171 P. 730, 67 Okl. 276. 

Where guardian applied for permis¬ 
sion to exchange, her wards* lands 
for lands In another county, orders 
of probate court authorizing such ex¬ 
change, not being authorized by any 
statute, were In excess of Its Juris¬ 
diction, and were subject to collat¬ 
eral attack.—Crier v. Cowden, Tex. 
Clv.App., 261 S.W. 822. 

47. Okl.—^Burton v. Compton, 160 P. 
1080, 60 OkL 365. 

.Tex.—^Brown v. Shamburger, Civ. 
App., 104 S.W.2d, 112. 

48. Appointment by court, other than 
that of minor’s domicile 

Wherfe court has Jurisdiction by 
nature of subject matter, sales made 
under its' autiborlty may not be at¬ 
tacked for w€mt of authority of tu¬ 
tor, and such authority may not be 
collaterally disputed even where at- 
.tad£ Is that appointment of tutor had 
been made by court other than that 
of domicile of minor.—Soule v. West, 
170 So. 26, 186 La. 655. 

49. Sufficiency of petition 

Where guardian's petition for sale 
of real estate was sufficient to give 
court Jurisdiction, sale made there¬ 
under is not subject to collateral at¬ 
tack for Insufficiency of petition.— 
Harrison v. Orwlg, 299 P. 143, 149 
OkL 54--Stevens v. Dill, 285 P. 845, 
142 OkL 138—^Dlll v. Stevens, 284 P. 
60, 141 Okl. 24—^Kelso v. Sheppard, 
282 P; 81, 106 OkL 281—Tiger V. 
Drumrlght, 217 P. 468, 96 Okl. 174, 
certiorari denied 44 S.Ct 462, 264 U. 
S. 592» 68 LuBd. 866, and error dis¬ 


missed 45 S.Ct. 850, 267 U.S. 678, 69 
L.Ed. 797. 

28 C.J. p 1178 notes 94, 4. 

Failure to file title papers 

If proceedings are regular In all 
other respects, failure to file title 
papers cannot be taken advantage of 
collaterally In another suit.—^Nation¬ 
al Surety Co. v. Rives, 176 S.W. 851, 
164 Ky. 201. 

60l TJ.S.—Weston v. Poland, G.C.A 
Okl., 48 P.2d 738. 

28 C.J. p 1177 notes 75, 82. 

Failure to give notice 

Unless face of record In guardian¬ 
ship proceeding in county court for 
sale of minors' lands discloses that 
proper notice was not served on next 
of kin, where county court finds that 
proper notice was given, proceedings 
are not subject to collateral attack 
on ground that proper notice was not 
given, in absence of fraud.—^Dunn v. 
Price, 21 P.2d 502, 162 Okl. 251. 
Defects in service of notloe 
After Jurisdiction of county court 
to hear and determine sufficiency of 
evidence in support of petition of 
guardian to sell land has attached, 
and notice of hearing thereon has 
been given, alleged irregularities in 
service of notices, or In posting or 
publication thereof, not Jurisdictional 
In character, cannot avail one In col¬ 
lateral attack.—Ward v. Thompson, 
237 P. 669, 111 Okl. 62. 

5L Failure to record order in min¬ 
utes 

Failure formally to carry order for 
guardian's sale of land In probate 
minutes after being entered In pro¬ 
bate docket being mere Irregularity 
not invalidating guardian's deed, rec¬ 
ord of order of sale cannot be cor¬ 
rected or avoided by collateral at¬ 
tack, but only by bill of review In 
same court and by appeal therefrom. 
—Wilkinson v. Owens, Tex.Civ.App., 
72 S.W.2d 330. 

52. Failure to xeQLuire bond 

That order authorizing guardian 
to sell lands of ward did not require 
guardian to give bond cannot be 
urged on collateral attack. 

Fla.—^McCamy v. Payne, 116 So. 267, 
94 Fla. 210, vacating 118 So. 712, 
94 Fla. 209, and followed In Bing¬ 
ham V. Sumner, 116 So. 270, 96 
Fla 271. 

Tex.—^Burton v. McGuire, Com.App., 
41 S.W.2d 288, affirming, Clv.App., 
8 S.W.2d 676—Sloan v. Woods, 
Com.App., 25 S.W.2d 309, reversing 
Woods V. Sloan, Clv.App., 9 S.W.2d 
486. 


Failure to file special bond 

The sale may be attacked directly, 
but not collaterally, for failure of 
guardian to file special bond required 
by law.—Sloan v. Woods, supra— 
Wilkinson v. Owens, Tex.Civ.App., 
72 S.W.2d 330—Jarnagln v. Garrett, 
TexClv.App., 69 S.W.2d 611, error 
refused—City of Tyler v. First Nat. 
Bank, Tex.Clv.App., 46 S.W.2d 454, 
error refused. 

63. Where appraisement is made 
and filed, irregularities In appraise¬ 
ment do not render sale void and can¬ 
not be questioned In collateral pro¬ 
ceeding.—McNaughton v. Lewis, 254 
P. 972, 124 Okl. 181—Ross v. Groom, 
217 P. 480, 90 Okl. 270, followed in 
Ross V. Wilson, 218 P. 682, 95 Okl. 
262—Tiger v. Drumrlght, 217 P. 463,. 
95 Okl. 174, certiorari denied 44 S. 
Ct. 462, 264 U.S. 592, 68 L.Ed. 865, 
and error dismissed 45 S.Ct. 350, 267' 
U.S. 678, 69 L.Bd. 797. 

Sufficiency of referee’s or apprals. 
er’s report cannot be called In ques* 
tlon in collateral attack on decree of 
sale.—Smith v. Blscalluz, 21 P. 15, 
83 Cal. 344, adhered to on rehear¬ 
ing 23 P. 314, 83 Cal. 344. 
QuaUfioatlons of appraisers 

Even though appraisers appointed 
have not proper qualifications, this 
will not render sale void on collat¬ 
eral attack. 

Ohio.—Mauarr v. Parrish, 26 Ohio St. 

636. 

Okl.—^Foreman v. Chapman, 219 P. 

692, 95 Okl. 182. 

54. Defects in posting or publication 

(1) Statute regulating posting and' 
publishing of notice of guardian's 
sale of ward's land is directory and 
not Jurisdictional, and validity of sale 
confirmed by county court cannot be 
collaterally attacked on grround no¬ 
tice did not strictly comply with 
statute.—^Lewls v. Chapman, 39 P.2d 
102, 170 Okl. 116—Factor v. Perkins, 
22 P.2d 391, 164 Okl. 20—Lewis v. 
Ward. 223 P. 839, 101 Okl. 146. 

(2) Where minor's land is sold at 
private sale and notice of sale was 
published for three consecutive 
weeks, but was not published for two 
weeks next before date designated 
as date on or after which sale was 
made, and where notices were not 
posted in three of most public places 
In county where land was situated, as 
provided by Rev.L.1910 § 6383, such 
Irregularities do not render sale void 
and subject to collateral attack.—Ti¬ 
ger V. Drumrlght, 217 P. 453, 96 Okl. 
174, certiorari denied 44 S.Ct. 452, 264 
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in the sale itself,55 in report of sale,5® or in 
payment of the purchase price ;57 and, in the ab¬ 
sence of fraud, the question of the adequacy of the 
purchase price cannot be raised in a collateral pro** 
ceeding.58 

Orders or judgments of the court which cannot 
be collaterally attacked for irregularities, in the 
absence of fraud or jurisdictional defects, include 
an order sustaining or overruling a motion to set 
aside the order of confirmation,®® a judgment set¬ 
ting aside the sale,®® and an order approving a 
compromise settlement of a suit to set aside the 
guardian’s sale.®i 

In a collateral attack on a guardian’s sale, it is 
not permissible to vary or contradict the facts dis¬ 
closed by the record of the proceedings had in the 
guardianship sale.®® 

§ 139. Rights and Liabilities of Purchasers 

a. In general 

b. On restoration of property to ward 


§ 139 

c. Pa 3 nnent and performance by pur¬ 

chaser 

d. Ward’s lien for purchase money 
a. In General 

A purchaser of property at a guardian's sale, under 
an order of court, takes a good title if the court had 
Jurisdiction, the proceedings are regular on their face, 
and he purchases In good faith without knowledge of any 
defect or irregularity, unless it is such that renders the 
sale void. The doctrine of caveat emptor applies to such 
a purchaser, as well as to a subsequent purchaser from 
him, but the latter. If bona tide. Is not affected by mat- 
ters which make the original sale voidable only. 

As stated in Corpus Juris, which has been quoted 
and cited with approval, where the court had ju¬ 
risdiction to order the sale, and the proceedings 
with regard to the sale are regular on their face, 
and one purchases the property in good faith, for 
a^ valuable consideration, and without knowledge, 
either actual or constructive, of any defect or irreg¬ 
ularity that makes the sale at most voidable, his ti¬ 
tle will be protected;®® and under this rule a pur¬ 
chaser may not be ousted because of fraud of the 


U.S. 692, 68 Ii.Ed. 865, and error dis¬ 
missed 45 S.CL 350, 267 U.S. 578, 69 
Ii.Ed. 797. 

65. Objection that bid accepted by 
snuirdlan was conditional is unavail¬ 
ing* except on appeal from the order 
of confirmation.—Liongr v. Brown, 98 
P.2d 28, 186 OkL 407. 

Terms of sale 

Agreement between guardian and 
purchaser containing terms of sale 
other than those authorized by court 
are not void, but merely voidable, 
and cannot be set aside except on di¬ 
rect attack.—Windham v. atlzens 
Nat. Bank, Tex.Civ.App., 106 S.W.2d 
348, error dismissed. 

60. OkL—^Foreman v. Chapman 219 
P. 692, 95 Okl. 132. 

57. Payment In oaSh 

Where law required payment In 
cash by one buying land at guard¬ 
ian’s sale, finding of court ordering 
sale that law waa complied with 
cannot be questioned on collateral at¬ 
tack.—Charles v. Roxana Petroleum 
Corporation, C.aA.Okl., 282 F. 983, 
certiorari denied 48 S.Ct 861, 261 
U.S. 614, 67 LuEd. 827. 

fia Okl.—Lincoln v. Tidewater Oil 
Co., 58 P.2d 820, 177 Okl. 270— 
Riley V. Jones, 4 P.2d 1070. 168 
Okl. 64—Scott V. Gypsy Oil Co., 239 
P. 887, 112 Okl. 18. 

69. Question of payment not avadl- 
abla In ooUateiral proceeding 
Order of county court disposing of 
guardian’s motion to vacate order of 
confirmation of sale for failure of 
purchaser to pay purchase price la 
final if unappealeu from, and ques¬ 
tion of pasrment caimot be raised in 


collateral proceeding to vacate guard¬ 
ian’s deed.—^Hunter v. Wittier, 260 P. 
793, 120 OkL 103. 

00. OkL—^Muskogee Electric Tract. 
Co. V. Mkddon, 166 P. 640, 66 Okl. 
322. 

01. m. —Moore v. Slevers, 168 N.B. 
259, 336 IlL 316. 

02. Okl.—Oklahoma City v. Local 
Federal Savings & Loan Ass’n of 
Oklahoma City, 134 P.2d 665. 

03. U.S.—^B. Fernandez & Bros. v. 
Ayllon, Puerto Rico, 46 S.Ct. 62, 
228 U.S. 144, 69 L.Ed. 209, revers¬ 
ing, C.C.A., Ayllon v. Gonzalez, 288 
I F. 28, certiorari granted B. Fern¬ 
andez & Bros. V. Ayllon, 44 S.Ct. 
6, 263 U.S. 691, 68 L.Ed. 509. 
Colo.—Toll V. McKenzie, 299 P. 14, 88 
Colo. 682. 

La.—Moore v. Pitre, 90 So. 262, 149 
La. 910. 

Mich.—^McClave v, Benton Harbor 
State Bank, 256 N.W. 669, 268 Mich. 
619. 

Mo.—Phillips V. Phoenix Trust Co., 
68 S.W.2d 318, 320, 332 Mo. 827, 
quoting Oozpns Juris. 

Okl.—^Apple V. Given, 246 P. 866, 117 
Okl. 79—^Atkinson v. King, 219 P. 
914, 93 Okl. 37. 

Ra-—^In re Williams’ Estate, 12 
2d 103, 338 Pa. 98. 

Tex—^ones v. Sun Oil Co., 163 S. 
W.2d 671, 137 Tex. 358, reversing, 
Clv.App., 146 S.W.2d 616—Brown v. 
Shamburger, Civ.App., 104 S.W.2d 
112—^Neal V. Holt, Clv.App., 69 S. 
W.2d 608. 

28 aj. p 1201 note 96. 

The essential elemsats whloli ooxu 
stltnte a bona fide pnrohaser at a 
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guardian’s sale are valuable consid¬ 
eration, the absence of notlcek and 
the presence of good faith.—Atkinson 
V. King, 219 P. 914, 93 Okl. 87. 

Sale on credit without oomxdlanoe 
with requirements 
Good-faith purchaser of minors’ In¬ 
terest In farm, relying on records not 
disclosing defect, would be protected 
in his title, even though guardlcm’s 
sale was on credit and statutory re¬ 
quirements therefor were not oZ)- 
served, where sale was licensed and 
confirmed by probate court. Jurisdic¬ 
tion of which appeared of record, 
and proceedings were regular on 
their face, except as to certain ir¬ 
regularities in filing which were 
cured by final order of confirmation 
giving deed effect—McClave v. Ben¬ 
ton Harbor State Bank, 256 N.W, 669. 
268 Mich. 619. 

Xnegulazlty In cbUectliLg sum bid 
and Closing sale, if interest of ward 
is regularly sold and aJl proceedings 
are regular up to confirmation of 
sale, is immaterial, unless ward is 
Injured.—^Apple v. Given, 246 P. 866. 
117 OkL 79. 

Bale under order of Judge without Jiu 
rlsdiotlon. 

A statutory provision that the ti¬ 
tle of a bona fide purchaser, at a 
guardian’s sale, who holds possession 
for a specified period of years shall 
not be questioned by the ward on the 
ground of Irregularity in the pro¬ 
ceedings or conveyance does not ap¬ 
ply where the sale is made under an 
order of a Judge who had no Jurisdic¬ 
tion to make the order.—Standard 
Oil Co. V. Mehrtens, 118 So. 216, 96 
Fla. 465. 
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guardian inducing the sale where he did not par- and, unless an intention to pass after-acquired ih- 

ticipate in, or have knowledge of, such fraud,®* terests is apparent, the sale divests only the inter- 

and this has also been held as to a mortgagee un- est then possessed by the ward, and not an interest 

der a mortgage executed by the purchaser.®® If, afterward acquired or inherited.'^^ The purchaser 

however, the purchaser has actual knowledge of has no right to infer, from the guardian’s assur- 

the defects,®® or is himself guilty of any collusion ance that he will give a good title, that he is ac- 

with the guardian,®7 or fails properly to pay the quiring a title in fee simple, and if such assurance 

purchase price,®® he can claim no protection against is given in good faith, and without fraudulent in- 

the full assertion of the ward’s rights. tent, the purchaser is not entitled to equitable re- 

The guardian, in making the sale, does not war- thereby.TS 

rant the title to the property sold,®® but merely sells Caveat emptor; duty to make inquiry. As in 
such estate as the ward has in the land,7® or such other judicial sales, the doctrine caveat emptor ap- 

as was intended to be sold, as described in the ap- plies to the purchaser,*^* and he must examine, and 

plication; order, notice, and confirmation of sale;'^^ is chargeable with notice of all facts disclosed by, 


64. Mo.—^Phillips V. Phoenix Trust 
Go., 58 S.W.2d 318. 332 Mo. 327. 
Okl.—^Landrum v. Itoss, 240 P. 1060, 
113 OkL 275—Crabtree v. Bath. 225 
P. 924, 102 OkL 1—Bowling v. Mer¬ 
ry, 217 P. 404, 91 Okl. 176. 

23 CLJ. p 1201 note 97. 

6& Okl.-—Vose V. Penny, 190 P. 97, 
73 OkL 238—Langley v. Ford, 171 
P.'471, 68 Okl. 83. 

28 aJ. p 1201 note 97 [a]. 

©Oi Ga.—Branch v. Du Bose, 55 Ga. 
21 : 

Ky.—Smith V. May, 70 S.W. 199, 24 
Ey.L. 878. 

Pa.—Johns v. Tiers, 7 A. 923, 114 Pa« 
611. 

67. ■ XJ.S.-—Gibson Coal & Coke Co. v. 

Allen, C.C.A.Ky., 280 F. 28. 

Ark.—Jordan v. Midland Savings & 
Loan Co; of Denver, Colo., 99 S. 
W.2d 260, 193 Ark. 813. 

Ga.—Grlmsley v. Grlmsley, 5 S.E. 
760, 79 Ga 897. 

Ill—Loyd V. Alalone, 23 UL 43, 76 
Am.D. 179. 

Contraot with gnardlaa, before ap- 
polntmelnt 

Although a prospective purchaser 
may make a proposition to a guard¬ 
ian to buy the lands of the infants, 
and may offer fair arguments to 
show the advisability of the sale, a 
bona fide purchaser may not enter 
Into a written contract for the sale 
of the property with the mother of 
the minors before she Is appointed 
guardian to take charge of the pro¬ 
ceedings, and pay to gruardlan a sum 
of money for her own use to Induce 
he;r to consent to the sale.—Gibson 
Coal & Coke Co. v. Allen, C.C.A.E:y., 
280 F. 28. 

XatepEieddllng In prooeedlngs 
A purchaser of the land of minors, 
who had procured the erroneous de¬ 
cree under which the lands were sold 
by intermeddling in the proceedings 
and taking. charge thereof, is not a 
bona fide purchaser.—Gibson Coal & 
Cqke Go. V. Allen, supra 
aULabUlty for damages 
' In suit for damages for sale of 
land of minor heirs on grpund. of 


fraud practiced on probate court In 
guardian’s procurement of order of 
sale, grantee of guardian's deed who 
participated In fraudulent scheme 
would be personally liable to heirs 
and to mortgagee to whom asslgrnee 
of grantee of guardian's deed execut¬ 
ed mortgage on such land.—Jordan 

V. Midland Savings & Loan Co. of 
Denver, Colo., 99 S.W.2d 260, 193 Ark. 
313. 

68. Ark.—^Ambleton v. Dyer, IS S.W. 
926, 53 Ark. 224. 

Ind.—Wallace v. Brown, 41 Ind. 436. 
La.—White v. Nesbit, 21 La.Ann. 600. 
28 C.J. p 1201 note 1. 

Payment and performance by pur¬ 
chaser generally see Infra subdi¬ 
vision c of this section. 

69. Ark.—^Black v. Walton, 32 Ark. 
321. 

Cal.—In re Verwoert, 171 P. 105, 177 
Cal. 488. 

28 C.J. p 1201 note 2. 

7(L Ala.—^Williams v. Uptagrafft, 
168 So. 570, 232 Ala. 464. 

Ark.—^Nash v. Griffin, 295 S.W. 399, 
174 Ark. 443. 

Conn.—Westport Paper-Board Co. v. 

Staples, 15 A.2d 1, 127 Conn. 115. 
Ky.—^Kaze v. Wheat's Guardian, 4 S. 

W.2d 723, 223 Ky. 719. 

Okl.—Tucker v. Leonard, 291 P. 124, 
144 Okl. 264, followed in 291 P. 
135, 144 Okl. 258. 

R.I.—^Drisco v. Coutu, 173 A. 855, 54 
R.I. 386. 

28 C.J. p 1201 note 8. 

Deed showing Interest controls 
Deed exhibited in proceeding for 
guardian’s sale, showing only half¬ 
interest In Infants’ deceased father, 
controls over petition's allegations of 
fee.—Blaze v. Wheat’s Guardian. 4 S. 

W. 2d 723, 228 Ky. 719. 

Land conveyed by ancestor 

Guardian’s sale of lands, conveyed 
by ward’s mother before her death, 
vests no title In purchasers.—^Nash 
V. Griffin, 295 S.W. 399, 174 Ark. 448. 

The possessory rights of a pur¬ 
chaser of a minor’s proportionate In^ 
terest'ln a homestead are postponed 
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until all children have reached ma¬ 
jority and until widow’s death or sale 
of her interest.—^Williams v. Upta¬ 
grafft. 168 So. 570, 232 Ala. 454. 

71. Okl.—^Holmes v. Coe, 237 P. 441, 
113 Okl. 12. 

Tex.—^Wilder v. Cox, Civ.App., 104 
S.W.2d 897, error dismissed—Math¬ 
ews V. Myers, Civ.App., 42 S.W.2d 
1099. 

Bntire Interest 

Where petition for sale of minor's 
lands and order for sale contained 
facts disclosing that minor owned 
undivided one half Interest therein, 
and where prayer of petition, decree 
of sale, notice of sale, and order con¬ 
firming sale described property sold 
as right, title, and interest of mi¬ 
nor, and validity of probate proceed¬ 
ings was not contested, entire in¬ 
terest In lands was conveyed, even 
though petition contained general al¬ 
legation, and decree of sale, finding 
that minor owned only one third In¬ 
terest therein.—^Holmes v. Coe, 237 P. 
441, 113 Okl. 12. 

Where the ward had no Interest 
therein, a gruardian’s deed purport¬ 
ing to convey wards’ Interest In tes¬ 
tator’s estate conveyed no interest In 
real estate.—^Drlsco v. Coutu, 173 A. 
355, 54 R.I. 386. 

72. Ind.—^Erwln v. Gamer, 9 N.H. 
417, 108 Ind. 488. 

Property covered by deed generally 
see supra 5 134. 

73- Iowa—Findley v. Richardson, 46 
Iowa 103. 

74. Ark.—Schalchlin v. Comey, 6 S. 

W.2d 723, 177 Ark. 101. 

Fla—Wilkins v. Deen Turpentine 
Co., 94 So. 508, 84 Fla '457. 

Idaho.—Hill V. Federal Land Bank, 
80 P.2d 789, 59 Idaho 136. 

Mo.—^Phillips V. Phoenix Trust Co., 
68 S.W.2d 318, 820. 332 Mo. 327, 
quoting Corpus Juris. 

Okl.—^Long V. Brown, 98 P.2d 28, 186 
Okl. 407—Tucker v. Leonard, 291 
P. 124, 144 Okl. 264, followed in 
291 P. 186, 144 Okl. 258. 

28 C.J. p 1201 note 6.> 
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the record of the court and of the recorder’s ofiEce,*^® 
and must make inquiry as to the title,^® the author¬ 
ity of the guardian to sell,'^'^ and the conditions and 
restrictions incident to its exercise and, if he has 
notice of facts sufficient to put a prudent man on in¬ 
quiry, he is chargeable with knowledge of any de¬ 
fects or irregularities that might have been discov¬ 
ered by diligent inquiry and cannot be regarded as 
a bona fide purchaser.*^® A purchaser, however, 
may rely on the court’s records and judgment where 
it has jurisdiction,®® and ordinarily is not bound to 
inquire into irregularities which do not appear of 
record,®^ and is not required to look back of the 
judgment or order recognizing the necessity for the 
sale®® or to investigate extrinsic facts covering the 
sale which the record or actual knowledge does 
not require a prudent man to investigate in or¬ 
dinary business transactions.®® If he has no actual 


notice of the guardian’s failure to acquire a prop¬ 
er appointment, he may assume that the necessary: 
conditions have been fulfilled.®^ 

Void sale. If the sale is void, the purchaser ac-* 
quires no title irrespective of any question of good 
faith on his part,®® and cannot recover the land 
from one who subsequently acquires a good title;®® 
and, on the other hand, he is not bound to accept 
a title which is void for noncompliance with the 
statutory requirements in respect of the sale.®^ 
Where, however, a ward’s interest in land is sold 
together with the interests of another, such as the 
guardian, in the same land, although the sale and 
deed thereunder are void as to the ward, they may- 
pass the interests of such other.®® 

Subsequent purchaser. The doctrine of caveat 
emptor applies to a purchaser from the original pur¬ 
chaser;®® and the recording of the guardian's deed 


Onardlaxialilp sales of real estate 

are peculiarly within the application 

of the doctrine of caveat emptor.— 

Wilkins V. Deen Turpentine Co., 94 

So. 608, 84 Fla. 467. 

Caveat emptor as applied to judicial 
sales in general see the C.J.S. 
title Judicial Sales 8 also 35 C. 
J. p 76 note 66-p 78 note 6. 

Sale by guardian as judicial sale see 
the C.J.S. title Judicial Sales 8 !• 
also 36 C.J. p 9 note 26. 

75. Ky.—^Ray v. Spencer, 162 S.W. 
2d 789, 290 Ky. 766. 

Okl.—Selement v. Gibson, 43 P,2d 
769, 171 OkL 618—Plant v. Schrock, 
:227 P. 439, 102 Okl. 97—Gay v. 
Williams, 226 P. 88, 102 Okl. 37— 
Jackson v. Carroll, 207 P. 736, 86 
Okl. 230. 

28 C.J. p 1201 note 7. 

7& Mo.—^Phillips V. Phoenix Trust 
Co.. 68 S.W.2d 318, 332 Mo. 327. 

28 C.J. p 1201 note 8. 

77. Fla.—Wilkins v. Deen Turpen¬ 
tine Co., 94 So. 608, 84 Fla. 467. 

OkL—Selement v. Gibson, 48 P.2d 
769, 171 Okl. 613—Lowery v. Rich¬ 
ards. 248 P. 622. 120 OkL 261. 

28 C.J. p 1201 note 9. 

78. Ky.—^Baxter Realty Co. v. 

Martin, 216 S.W. 110, 186 Ky. 697. 

Mo.—Strouse v. Drennan, 41 Mo. 289. 

Okl.—Pyeatt v. Kstus. 179 P. 42, 72 
OkL 160. 

79. Ark.—Jordan v. Midland Savings 
& Loan Co. of Denver. Colo., 99 S. 
W.2d 260, 193 Ark. 313. 

Idaho.—^EUll v. Federal Land Bank, 
80 P.2d 789, 59 Idaho 136. 

La.—^Moore v. Pitre, 90 So. 252, 149 
La. 910. 

Mich.—^McClave v. Benton Harbor 
State Bank. 256 N.W. 569, 268 Mich. 
619. 

Okl.—Selement v. Gibson, 43 P.2d 
759, 171 Okl 613—Lowe^ v. Rich¬ 


ards, 248 P. 622, 120 Okl. 261— 
Plant V. Schrock, 227 P. 439. 102 
Okl. 87—Gay v. Williams, 226 P. 
88, 102 Okl. 37. 

28 C.J. p 1202 note 11. 
aa Mich.—McClave v. Benton Btex- 
bor State Bank, 266 N.W. 669, 268 
Mich. 619. 

81. Mich.—^McClave v. Benton Har¬ 
bor State Bank, supra. 

Mo.—^Phillips V. Phoenix Trust Co„ 
58 S.W.2d 318, 332 Mo. 327. 

Okl.—Plant V. Schrock, 227 P. 439, 
102 OkL 97—Gay v. Williams, 226 
P. 88, 102 Okl. 37. 

28 C.J. p 1202 note 12. 

82. Ind.—McKeever v. Ball, 71 Ind. 
398. 

Mo.—^Phillips V. Phoenix Trust Co., 
58 S.W.2d 318, 320, 832 Mo. 827, 
quoting Oorpns JuzIb. 

28 C.J. p 1202 note 13. 

83. Idaho.—^Hill v. Federal Land 
Bank, 80 P.2d 789, 69 Idaho 136. 

84. X7.S.—Fernandez & Bros. v. 
Ayllon, Puerto Rico, 45 S.Ct. 52, 
266 U.S. 144, 69 L.Bd. 209, revers¬ 
ing, C.C.A., Ayllon V. Gonzalez, 288 
F. 28, certiorsjl granted B. Fer¬ 
nandez & Bros. V. Ayllon, 44 S.Ct. 
6, 263 U.S. 691, 68 L.Bd. 509. 

85. Ark.—O’Bar v. Hlght, 277 S.W. 
533, 169 Ark. 1008. 

La.—^Moore v. Pitre, 90 So. 252, 149 
La. 910. 

N.C.—^Buncombe County v. Cain, 188 
S.B. 399, 210 N.C. 766. 

Okl.—Jackson v. Carroll, 207 P, 786, 
86 Okl. 230. 

Tex.—Jones v. Sun Oil Co., 163 S.W. 
2d 671, 137 Tex. 363, reversing. Civ. 
App., 146 S.W.2d 616—^Wilkinson 
V. Owens, Civ.App., 72 S.W.2d 830. 
28 C.J. p 1202 note 14. 

Defcwsa of Innocent pnrchaser has 
no application to attack on guard¬ 
ian's sale of realty void on face of 
record.—Tucker v. Leonard, 291 P. 


124, 144 Okl. 264, followed In 291 P. 
135, 144 OkL 258. 

Xf the Judgment in the proceedings 
shows the sale to be vold^ all pur¬ 
chasers of land thereunder are 
charged with notice of such vice and 
a good title to such land will not 
pass by virtue of the sale.—Jones v. 
Sun Oil Co., 153 S.W.2d 671, 137 Tex. 
363, reversing. Civ.App., 146 S.W.2d 
615. 

Sale for unauthorized purpose 
A sale of minor's land by guardian, 
for purpose of paying mortgage in¬ 
debtedness, gave purchaser no title, 
where a statute allows minor's land 
to be sold only for support and edu¬ 
cation or for reinvestment.—O'Bar v.< 
Hlght, 277 S.W. 633, 169 Ark. 1008. 
Xiump sale of different lands 
A record showing that the lands of 
three Indian minors were sold by; 
joint guardian In lump and for a 
lump sum is void on Its fcu:e, and 
binds no one, and all who deal ln< 
said lands under such purported sale 
take with notice of all the record 
shows.—Jackson v. Carroll, 207 P. 
736, 86 Okl. 230. 

86. Ga.—^Dooley v. Ball, 13 S.E. 284, 
87 Ga. 74. 

87. La—^Yarutzky's Succession, 28* 
So. 828, 52 LaAnn. 913—^Dumes- 
tre's Succession, 4 So. 328, 40 La 
Ann. 571. 

8& Ky.—Ford v. May, 190 S.W. 1066, 
173 Ky. 223. 

Where a tutrix’ sale of her ohll- 
dren’B property was invalid, she Is 
required to account to defendant In 
possession under her deed for her in¬ 
terest, Including that inherited from 
her deceased son, since she must 
make good the title conveyed as flEur 
as her interest goea—^Moore v. Pitre, 
90 So. 262, 149 La 910. 

89. U.S.—Charles v. Roxana Petro¬ 
leum Corporation, CGAOkl., 282 
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imputes notice to a subsequent purchaser of, and 
puts him on inquiry as to, the preliminary proceed¬ 
ings indispensable to the execution of such deed,®® 
although the deed does not show the orders or pro¬ 
ceedings on which it was based.®^ If such a pur¬ 
chaser has notice of all the facts known to the orig¬ 
inal purchaser, and is not a purchaser for value 
without notice in the ordinary course of business, 
he takes only such rights as the original purchaser 
had in the property.®® However, a bona fide pur¬ 
chaser from the original purchaser will be pro¬ 
tected in his title,®® and is not affected by matters 
which do not appear on the record®^ or which make 
the title of the original purchaser voidable;®® and 


even though the original sale was void a subsequent 
purchaser may be protected in his title on the prin¬ 
ciple of equitable estoppel.®® A subsequent pur¬ 
chaser’s title is not affected by fraud in connection 
with the original sale by the guardian unless he 
participated in, or had knowledge of, such fraud,®7 
or unless the fraud is reflected in the sales pro¬ 
ceedings to such an extent as to put a reasonably 
prudent person on inquiry.®® 

Correction of mistake or error^ If the decree of 
sale and the proceedings are not in conformity with 
the statutory requirements, the purchaser may file 
his petition in the proceeding to have the error cor¬ 
rected and his title cleared, and have relief thereon 


F. 983, certiorari denied 43 S.Ct 
861, 261 U.S. 614, 67 L.Fd. 827. 

Ark.—Jordan v. Midland Savings & 
Loan Oo. of Denver. Colo., 99 S.W. 
2d 260, 198 Ark. 313. 

Fla.—Sapp V. Warner, 143 So. 648, 
105 Fla. 245, affirming 141 So. 124, 
105 Fla. 246, motion denied 144 So. 
481, 105 Fla. 245. 

Mo.—^Texler v. Texler, 119 S.W.2d 
778, 342 Mo. 1220. 

Okl.—^Lowery v. Richards, 248 P. 622, 
120 Okl. 261. 

28 C.J. p 1202 note 18. 

9a Fla.—Sapp v. Warner, 141 So. 
124, 105 Fla. 245, affirmed 143 So. 
648, 105 Fla. 245, motion denied 
144 So. 481, 106 Fla. 245. 

Tex.—Younger v. McCoy, Clv.App., 63 
S.W.2d 165, error dismissed. 

• Dnty to to^iilxe as to the power 
of the court to order the iMle is put 
on a subsequent purchaser by a 
guardian's deed.—Charles v. Roxana 
Petroleum Corporation, C.C.AOkl., 
282 F. 983, certiorari denied 43 S. 
Gt. 361, 261 U.S. 614, 67 L.Ed. 827. 
Votioe of mortgage 

Purchasers of realty, chain of title 
to which disclosed guardian’s deed to 
one executing unrecorded mortgage, 
covering Interests of both minor 
ward and her mother In purchase 
price, had “Implied actual notice” of 
mortgage—Sapp v. Warner, 143 So. 
648, 105 Fla. 246, affirming 141 So. 
124, 106 Fla. 246, motion denied 144 
So. 481, 105 Fla. 245. 

91. Fla—Sapp v. Warner, 141 So. 
124, 106 Fla 245, affirmed 143 So. 
648, 105 Fla 245, motion denied 144 
So. 481, 105 Fla 246. 

98. U.S.—Gibson Coal & Coke Go. v. 

. Allen, C.C.A.Ky., 280 F. 28. 

98. La—Gandy v. Caldwell, 126 So. 
221, 169 La 870, affirming 128 So. 
462, 12 LaApp. 18—Cole v. Rich¬ 
mond, 100 So. 419, 156 La 262. 
Quitclaim deed 

‘ Where, after confirmation of sale 
of minor’s interest In royalty, deed Is 
executed to buyer, who executes quit¬ 
claim deed to third person and lat¬ 
ter i>ay8 guardian purchase price. 


In absence of fraud, collusion, or in- ‘ 
Jury to ward, conveyances are valid. 
—^Apple V. Given, 245 P. 866, 117 
Okl. 79. 

94, La—Cole v. Richmond, 100 So. 
419, 156 La 262. 

Tex.—Younger v. McCoy, Civ.App., 
53 S.W.2d 165. 

Irregulaxltles in decree 
Where tutor’s sales proceedings are 
regular, innocent purchasers on the 
faith of a deed to the adjudlcatee 
valid on Its face and duly recorded 
cannot be affected by Irregularities 
In the decree subsequently ascer¬ 
tained, as they need not look beyond 
the decree.—Cole v. Richmond, 100 
So. 419, 156 La 262. 

Payment of purchase price 
A subsequent purchaser is not 
bound to see that the original pur¬ 
chaser actually paid the purchase 
price.—^Hlll V. Federal Land Bank, 80 
F.2d 789, 59 Idaho 136. 

95. Okl.—^Illinois Valley Trust Co. 
V. Sells, 27 P.2d 1046. 167 Okl. 68— 
Brooks V. Tucker, 201 P. 643, 83 
Okl. 266. 

28 C.J. p 1202 note 19. 

9a Ill.—Penn v. Heisey, 19 III 296, 
68 Am.D. 597. 

N.J.—^Island Holding Co. v. Leeds, 
193 A. 689, 122 N.J.Eq. 272. 

A ward will be estopped In equity, 
after long acquiescence, to proceed to 
recover the land sold from an inno¬ 
cent purchaser, not Immediately con¬ 
nected with the sale.—Penn v. Hei¬ 
sey, 19 IlL 295, 68 Am.D. 597. 

97. Okl.—^McNaughton v. Lewis, 254 
P. 972, 124 Okl. 181—Jones v. Sny¬ 
der. 233 P. 744, 121 Okl. 264—At¬ 
kinson v. King, 219 P. 914, 93 Okl. 
37—^Brooks v. Tucker, 201 P, 648, 
83 OkL 265. 

Asslfirnee of oil lease not chargeable 
with notice of fi»nd in sale 
Records showing a sale of land 
by a guardian for more than its ap¬ 
praised value under order of court to 
one who shortly thereafter conveyed 
an undivided one-half interest to an¬ 
other person of the same surname, 
and quitclaimed the other undivided 
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one-half Interest to one having the 
same surname an the guardian’s at¬ 
torney, and that such grantees, more 
than six years after the sale, gave 
the attorney an oil and gas lease, 
did not give an assignee of the lease 
actual notice of circumstances suffi¬ 
cient to put him on inquiry, or charge 
him with constructive or Implied no¬ 
tice of fraud in connection with the 
sale.—Charles v. Roxana Petroleum 
Corporation, C.C.A.Okl., 282 F. 983, 
certiorari denied 43 S.Ct. 361, 261 U. 
S. 614, 67 L.Bd. 827. 

Notice hold liuufflola&t 
That purchaser at guardian’s sale 
signed bond for appeal from county 
court’s order denying petition for 
sale Is not notice to persons subse¬ 
quently dealing with purchaser of 
his fraud in obtaining guardian’s 
deed.—Smith v. Williams. 269 P. 
1067, 132 Okl. 141. 

9a U.S.—Charles v. Roxana Petro¬ 
leum Corporation, C.C.A.Okl., 282 
F. 983, certiorari denied 43 S.Ct 
361, 261 U.S. 614, 67 L.Bd. 827. 
Okl.—^McNaughton v. Lewis, 254 P. 
972, 124 Okl. 181—Brooks v. Tuck¬ 
er, 2Q1 P. 643. 88 Okl. 255. 
Bzlstence of facts sufficient to ex¬ 
cite the suspicion of an ordinarily 
prudent man, and charging him with 
duty of making Inquiry, does not de¬ 
prive remote purchaser of ward’s 
land fraudulently sold by ^ardlan, 
of his status as a bona fide purchaser 
for value. If he did make such In¬ 
quiry as an ordinarily prudent man 
would have made and failed to dis¬ 
cover the fraud.—Gay v. Williams, 
226 P. 88, 102 Okl. 37. 

As affecting mortgage 

Where guardian fraudulently 
sold ward’s land, but order authoriz¬ 
ing sale and proceedings on their 
face were regular, Including deed to 
bogus purchaser, who mortgaged 
lands, mortgage could not be can¬ 
celed in innocent purchaser’s fore¬ 
closure suit, in absence of evidence' 
I putting purchaser on Inquiry.—^1111- 
nols Valley Trust Co. v. Sells, 27 P. 
2d 104S, 147 Okl. 6S. 
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as far as the court has power to g^ve it;®9 and an 
erroneous decree confirming a sale may be corrected 
on writ of error by the next friend of the ward, 
regardless whether the rights of the purchaser un¬ 
der the decree will be thereby affected.^ If, how¬ 
ever, by mistake the proceedings, order of sale, and 
conveyance do not embrace all the land intended to 
be sold and supposed to be purchased, a court of eq¬ 
uity will not interfere as against the minors to cor¬ 
rect such mistake and to give the purchaser the ad¬ 
ditional land intended to be conveyed but which was 
not in fact conveyed and if the purchaser re¬ 
ceives all he paid for he cannot object that the deed 
contains a reservation not mentioned in the order 
of the court.® 

b. On Bestoration of Property to Ward 

On the setting aside of a guardian’s voidable sale, 
and the restoration of the property, the purchaser, If he 
has acted In good faith, generally is entitled to a refund 
of the purchase money and taxes which he has paid, 
and to an allowance for improvements which he has 
placed on the property; but he may be required to ac¬ 
count for rents and profits which accrued during his 
occupancy. 

A purchaser of land at a guardian’s sale, in good 
faith and without notice of any irregularities or de¬ 
fects in the title or in the proceedings for sale, 
which renders the sale voidable, is entitled, on a 


setting aside of the sale and the restoration of the 
land to the ward, to have the purchase money re¬ 
funded to him,4 even though the ward received no 
benefit from the sale;® or the court may treat the 
money as an equitable lien on the land.® This rule 
has been applied where the guardian was the pur¬ 
chaser but it has been held that in such a .case 
the ward need not repay the consideration.® When, 
however, the sale is void and the ward has received 
no part of the purchase money or proceeds, the pur¬ 
chaser is not entitled to a restoration thereof as a 
condition to restoring the land to the ward,® al¬ 
though it has been held that, where the ward re¬ 
covers the land, and the guardian has not account¬ 
ed for the purchase money to his ward, the court 
may decree that the guardian shall pay back to the 
purchaser the amount of the purchase money.^® 
So also one who purchases in bad faith is not enti¬ 
tled to recover the purchase price on restoration of 
the land to the ward,^^ except to the extent that it 
is alleged and proved that the money so paid had 
been received by, or expended for, the benefit of the 
ward.l® A ward who seeks recovery of land sold 
by one assuming to be his guardian cannot, as a 
condition precedent to recovery, be required to re¬ 
fund purchase money which his assumed guardian 
expended for his support.^® 

Taxes and improvements. A purchaser in good 


99. W.V€L—^Ammons v. Ammons, 40 
S.R 490, 50 W.Va. 890. 

1. Tenn.—Carter v. Carter, 284 S.W. 
764, 144 Tenn. 628. 

2. Ohio.—^Dickey v. Beatty, 14 Ohio 
St 389. 

3i Mo.—^Porter v. Kansas City & 
Northern Connecting H. Co., 77 S. 
W. 682, 108 Mo.App. 422. 

28 C.J. p 1203 note 22. 

4. Okl.—Reed v. U. S. Fidelity & 
Guaranty Co., 52 P.2d 822, 824, 176 
Okl. 225, citing Corpus Juris— 
Cochran v. Davis, 6 P.2d 685, 154 
OkL 108—Jones v. Snyder, 249 P. 
818, 121 Okl. 254. 

28 C.J. p 1203 note 23. 

TTnauthorlzed ezohaiLsre 
Ward who, on attaining majority, 
sued grantee In guardian's deed 
could recover value of real estate ex¬ 
changed by guardian, less money paid 
to guardian remaining as part of 
ward's estate at majority, and leas 
net Income from property received In 
exchange remaining In ward's estate 
at majority.—Cochran v. Davis, 6 P. 
2d 686, 164 OkL 103. 

5. Tex.—^Kendrick v. Wheeler, 20 S. 
W. 44, 85 Tex. 247. 

28 C.J. p 1203 note 24. 

6. Miss.—^Douglas v. Bennett, 61 
Miss. 680. 


7- Ala.—^Wetumpka Bank v. Walk- 
ley, 58 So. 830, 169 Ala. 648. 

8. N.T.—Green v. Green, 7 Hun 492, 
affirmed 69 N.T. 563, 25 Am.R. 233. 

9. OkL—Jones v. Snyder, 249 P. 818, 
121 Okl. 254. 

28 C.J. p 1203 note 28. 

Sale procured through fraud 
Where letters of guardianship and 
order of sale have been procured 
through fraud on court In Jurisdic¬ 
tional matters and ward received 
none of property, innocent purchas¬ 
ers will not be protected to extent 
of purchase price.—Jones v. Snyder, 
supra. 

Sale void as to one ward 
Guardian's appointment and sale of 
property being void as to one ward, 
no legal duty devolved on her as con¬ 
dition of disaffirmance to restore con¬ 
sideration claimed to have been re¬ 
ceived by her from purported guard¬ 
ian.—Wilkinson v. Owens, Tex.Clv. 
App., 72 S.W.2d 880. 

IOl Pa.—In re lOrelmendahl's Estate, 
17 Pa. Super. 496. 

11. OkL—American Inv. Co. v. Good- 
son, 221 P. 452, 105 Okl. 298. 

28 CJ. p 1203 note 30. 
rraudulent sale and mortgage 
Where a ward's lands are sold un¬ 
der a fictitious or pretended sale, and 
mortgaged by the pseudo purchaser 
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with knowledge on the part of an 
agent obtained In the particular 
transaction under such circumstances 
as Imputes knowledge to the princi¬ 
pal, the ward. In an action to vacate 
the mortgage and cancel the notes, 
will not be required to tender back 
any money received by a third per¬ 
son, through such fraudulent sale 
and mortgage, unless It Is conclusive¬ 
ly proved by competent testimony 
that the ward, at the time of attain¬ 
ing his majority, had such money or 
a portion thereof In his possession. 
—^American Inv. Co. v. Goodson, su¬ 
pra. 

Faymsnt in nnanthozlzed maditnn 
Where a father Is also guardian 
and liable for necessaries furnished 
the ward, and the court orders a 
sale of land belonging to the ward 
on a certain consideration which tho 
guardian does not require, but ac¬ 
cepts groceries Instead, the fact that 
the ward uses some of the groceries 
does not make him liable to refund 
their value before suing to set aside 
the sale.—Bishop v. Greek, Tex.Civ. 
App., 199 S.W. 367. 

12. Okl.—American Inv. Cto. v. Good- 
son, 221 P. 452, 105 Okl. 298. 

Tex.—Jlrou v. Jlrou, Clv.App., 136 
S.W. 493. 

13. Tex.—Hamer v. Sanford, Civ 
App., 189 S.W. 348. 
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faith will be entitled to a refund of taxes paid,^^ and 
to an allowance for improvements which he has 
placed on the land.^® However, he is entitled to re¬ 
cover only for such improvements as were made 
before suit brought to recover the land,^® and for 
such only as were permanent and enhanced the val¬ 
ue of the property and it has been held that no 
allowance can be made for improvements beyond 
the value of the rents and profits of the premises.^® 

Rents end profits. On recovery of the land the 
ward is entitled to recover from the purchaser the 
rents and profits which accrued during the latter’s 
occupation and the payments which the purchas¬ 
er has made and which the ward is required to re¬ 
fund should be appropriated pro tanto to satisfy 
the ward’s claim for rent.20 If the purchaser 
brings suit to rescind for illegality in the sale, the 
bill win not be entertained unless he offers to re¬ 
store possession to the guardian and account for 
rents and profits during the occupation .21 

c. Payment and Performance by Purchaser 

The purchaser must tender payment and perform- 

14. Ark.—Summers v. Howard, 33 
Ark. 490. 

28 C.J' p 1203 note 34. 

Taxes paid prior to tne beginning' 
of his possession, may be recovered 
by the purchaser; but taxes paid 
during possession are compensated 
. by the revenues which he has re¬ 
ceived and retained.—Foreman v. 

Hlnchcllfle. 30 So. 762, 106 La. 225. 

15 . La.—^Moore v. Pitre, 90 So. 252, 

149 La. 910. 

28 C.J. p 1203 note 86. 

m snlt for damages for sale of 
minors' land on ground of fraud 
practiced on probate court in guard¬ 
ian's procurement of order of sale, 
recovery could not he had for value 
of land as Improved since sale, but 
only for value of land at time suit 
was brought In Its unimproved con¬ 
dition.—Jordan v. Midland Savings & 

Loan Co. of Denver, Colo., 99 S.W.2d 
260. 193 Ark. 818. 

la Miss.—Gaines v. Kennedy, 63 
Miss. 103. 

17. Ky.—Jackson v. Haake, 173 S.W. 

1127, 163 Ky. 486. 

28 C.J. P 1203 note 37. 

18. Ark.—Summers v. Howard, 33 
Ark. 490. 

19. Okl.—Smith v. Williams, 269 P. 

1067, 132 OkL 141. 

28 C.J. P 1204 note 89. 

OU royalties 

One fraudulently procuring guard¬ 
ian's deed to minor's land Is liable 
for full amount received as oil royal¬ 
ties therefrom. In action In ejectment 
and for damages.—Smith v. Wil¬ 
liams, supra. 


ance In accordance with the terms of the sale In order 
to acquire rights thereunder; and If a good and market¬ 
able title is conveyed to him, he may be required to 
complete the purchase. 

On confirmation of the sale by the court,22 the 
purchaser, in order to be entitled to his rights as 
such to lands purchased, must tender payment and 
performance in accordance with the terms of the 
sale,23 even though there is a depreciation in the 
value of the property before the order of confirma¬ 
tion is entered of record and the guardian’s deed 
is executed and if he fails to comply with such 
terms, he generally acquires no rights, notwith¬ 
standing a report and confirmation of the sale.23 If 
the title conveyed by the sale is a good and mar¬ 
ketable one, the purchaser may be required to com¬ 
plete the purchase,26 and he cannot refuse to do so 
because of mere irregularities which do not affect 
the jurisdiction of the court ordering the sale,27 
especially where the ward affirms the sale after 
coming of age.23 He, also, cannot refuse to com¬ 
plete the sale because of objections to the title which 
the vendor is able to remove ;23 nor, under the rule 
of caveat emptor, because of defects of which he 

—Cole V. Richmond, 100 So. 419, 156 
Lft. 262. 

26. Cal.—In re Hamilton, 62 P. 708. 
120 Cal. 421. 

Kan.—Guy v. Hansow, 122 P, 879. 
86 Kan. 933. 

N.Y.—Strauss v. Benheim, 69 N.Y.S. 
1054, 28 Mlsc. 660, affirmed 66 N.E. 
1007, 162 N.Y. 469. 

PnroliaBer Is liable for amonnt of 
his bid and can be required at suit 
of guardian to pay bid.—^Allen v. Be- 
mis, 19 S.E.2d 616, 193 Ga. 566. 

27. Ark.—^Dowdle v. Byrd, 147 SlW. 
2d 343, 201 Ark. 776. 

28 C.J. p 1204 note 45. 

EstoppOl 

One who had entered Into written 
contract to purchase realty was "es¬ 
topped" to contend in suit for spe¬ 
cific performance that when other 
party to contract entered Into con¬ 
tract he was not legal guardian of 
his minor daughters having Interest 
in realty, and was not authorized to 
enter into contract in their behalf, 
where such person was appointed 
and Qualified as legal guardian five 
days after contract was entered Into, 
and contract was approved by pro¬ 
bate court, and thereafter both par¬ 
ties recognized contract as being val¬ 
id, and otherwise ratified contract.— 
Dowdle V. Byrd, supra. 

88. .Ky.—^Nelson v. Lee, 10 B.Mon. 
495. 

Ratffication generally see supra S 
135. 

89. N.Y.—Strauss v. Benheim. 69 N. 
Y.S. 1054, 28 Mlsc. 660, affirmed 
56 N.E. 1007, 162 N.Y. 469. 

28 aj. p 1204 note 47. ' 


XU Eonlslana a purchaser from tu¬ 
trix, possessing as owner by virtue 
of a deed sufficient in terms to have 
transferred the property if it be¬ 
longed to vendor and ignorant of de¬ 
fects in title until he was cited to 
answer the suit, was a purchaser 
in good faith, and is not obliged to 
account for rents and revenues ac¬ 
cruing before Judicial demand.— 
Moore v, Pitre, 90 So. 252, 149 La. 
910. 

30l Ky.—^Anderson v. Layton, 3 Bush 
87. 

8L Miss.—Smith v. Wells, 46 Miss. 
64. 

88. OkL—Lowery v. Richards, 248 
P. 622, 120 Okl. 261. 

Confirmation of sale generally see 
supra S 181. 

83. OkL—In re Shoals, 217 P. 176, 91 
Okl. 288. 

28 C.J. p 1204 note 42. 

Bond filed at time of sseontloiL of 
dead as not taking plaoo of pnr- | 
oliase money 

Pa.—Rubinsky v. Kosh, 151 A. 676, 
301 Pa. 35. 

24. Okl.—In re Shoals, 217 P. 176, 
91 Okl. 238. 

25. Cal.—^In re Verwoert, 171 P. 106, 
177 Cal. 488. 

Tex.—Judson v. Sierra, 22 Tex 366 
—^Mullinax v. Barrett, Clv.App., 
173 S.W. 1181. 

m. Bonlslana adjudicates at tutor’s 
sale, to whom formal deed has been 
given, is not divested of her rights 
because she has not paid purchase 
price, where no demand therefor had 
been made, nor any suit instituted. 
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has either actual or constructive knowledge,even 
though he has not acquired a valid title nor is 
the ward estopped from claiming full performance 
by the fact that he has for a time, after acquiring 
majority, accepted partial performance.S2 Howev¬ 
er, the purchaser may resist payment of the pur¬ 
chase money where the sale and deed thereunder 
are void,33 as where the property sold did not be¬ 
long to the ward.34 He is entitled to the protec¬ 
tion of the court in the payment of the purchase 
price until he receives a title which he is willing to 
purchase.35 If the purchaser with the consent of 
the guardian delays payment, he has such an inter¬ 
est as entitles him to join with the guardian in an 
action to remove a cloud on the title, although he 
has received no deed from the gtiardian.36 

Effect of payment. On payment of the amount 
of the bid, the purchaser may by legal process com¬ 
pel the guardian to convey the property.®*^ If he 
pays the purchase money under a valid order of 
sale and the sale is confirmed and he goes into pos¬ 
session, he is entitled to retain possession against 
the ward;28 and he is not liable to pay the purchase 
money over again in case the guardian fails to rein¬ 
vest or otherwise dispose of the purchase money to 
the advantage of his ward.39 

d. Ward’s Lien for Purchase Money 

A lien for the purchase price of land sold by the 
guardian exists In favor of the ward. 

A lien for the purchase price of land sold by the 


guardian exists in favor of the ward,^® in some 
states, by statute,and this lien applies against a 
subsequent purchaser with notice.42 Xhe mere tak¬ 
ing of a sale note does not of itself divest the lien 
but, where a note given in payment is exchanged 
by the guardian, with the sanction of the court, for 
another note executed by the purchaser with se¬ 
curity and a deed is executed to the purchaser, the 
ward’s lien is thereby divested and his only redress 
is against the guardian in case of a subsequent in¬ 
solvency of the maker of the note.^^ Where such a 
lien is given by the judgment directing the sale, 
the purchaser is bound to take notice thereof.^® 
Under some statutes satisfaction of the lien is re¬ 
quired to be entered of record.^® 

§ 140. Rights and Liabilities As to Proceeds 

a. In general 

b. As affecting purchaser 

a. In General 

The guardian, ordinarily, la the cuatodiar^ of the 
proceeda of a aale of the ward’a property, and It la Ilia 
duty to aee that they are applied to the purposea for 
which the aale waa made, and properly to account for 
them. 

The guardian, and not the judge or clerk of the 
court, is ordinarily the proper custodian of the mon¬ 
eys arising from a sale of a ward’s land.^7 is 
the guardian’s duty to apply the proceeds to the pur¬ 
poses for which the land was sold.^® If the sale 
was ordered for reinvestment the guardian has no 


30l Cal.—In re Verwoert, 171 P. 106, 
177 CaL 488. 

31. W.Va.—Headley v. Hoopengar- 
ner, 55 S.B. 744, 60 W.Va. 626. 

32. W.Va.—^Headley v. Hoopengar- 
ner, supra. 

28 aJ. p 1204 note 61. 

33. Okl.—^Ansley v. Gault, 179 P. 
16, 72 Okl. 96. 

28 C.J. p 1204 note 62. 

34. Okl.—^Ansley v. Gault, supra. 

28 C.J. p 1204 note 68. 

35. Idaho.—Grayson v. Linton, 125 
P.2d 318. 

36. Ga—^Allen v. Bemls, 19 S.B.2d 
516, 193 Ga. 556. 

37. Ga—^Allen v. Bemls, supra 

38. Ind.—Maxwell v. Campbell, 45 
Ind. 360. 

39. Ky.—Dillingham v. Dillingham, 
9 Ky.Op. 74. 

40. Miss.—^Ferguson v. Sheperd, 58 
Miss. 804. 

N.C.—Murrlll v. Humphrey, 88 N.C. 
138. 

28 C.J. p 1204 note 66. 

41. Ky.—^Baxter Realty Co. v. Mar¬ 
tin, 216 S.W. 110, 186 Ky. 697. 


Miss.—^Ferguson v. Sheperd, 68 Miss. 
804. 

Okl.—^American Inv. Co. v. Brewer, 
181 P. 294, 74 Okl. 271. 

42. DeL—Willey v. Tlndal. 5 Del.Ch. 
194. 

Okl.—^American Inv. Co. v. Brewer, 
181 P. 294, 74 Okl. 271. 

28 CJ. p 1204 note 68. 

43. N.C.—In re Macay, 84 N.C. 69. 

4a N.C.—Flemming v. Roberts, 84 
N.C. 632. 

45. Ky.—Ray v. Spencer, 162 S.W.2d 
789, 290 Ky. 766. 

Xden. uatll guardlaa q,iiallfles and ex¬ 
ecutes bond 

Where judgment of sale directed 
that infant’s share in land sold 
should remain a lien on land until 
guardian qualified and executed bond 
in accordance with statute, purchas¬ 
er of laud was charged with ’’notice” 
of judgment by virtue of his pur¬ 
chase and could not say that he 
thought master commissioner would 
protect infant’s interests; and where 
guardian failed to execute bond re¬ 
quired and failed to account for in¬ 
fant’s share except for amount paid 
to Infant's father and wrongfully 
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used by him, infant was entitled to 
enforce her lien on land as against 
purchaser for full amount of her 
share.—^Ray v. Spencer, supra. 

46. Miss.—^Brown v. Barlow, 51 
Miss. 7. 

28 C.J. p 1204 note 61. 

47. Ind.—State v. Steele, 21 Ind. 
207, 88 Am.D. 346. 

28 C.J. p 1205 note 62. 

ULfaut’s special guardian, may law¬ 
fully exercise powers of general 
gruardian with reference to proceeds 
of sale of Infant’s lands which come 
into his hands, under act relative to 
sale of Infants’ lands, when so or¬ 
dered or directed by chancellor.—^In 
re Vleweger. 117 A. 291, 93 N.J.Eq. 
291. 

Custody of ward’s estate generally 
see supra $§ 68-104. 

Effect of individual Interest in trans<' 
actions see supra S 93. 

Liability on special bond for pro¬ 
ceeds of sale see Infra Q.2p,l.^ 

48. Mass.—Strong v. Moe, 8 Allen 
126. ; 

Ohio.—^Broadstreet v. Shank, .8 Ohio 
Dec., Reprint. 57, 6 Clnc.L.Bul. 862. 
28 C.J. p 1206 note 68. 
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right to apply the proceeds to the support of the 
ward, unless a necessity therefor, arising after the 
order of sale, is clearly established.^® If the sale 
is for the purpose of paying debts of the ancestor, 
the guardian must observe the same priority in pay¬ 
ment thereof as a personal representative in apply¬ 
ing assets.®® 

On the ward's becoming of age or otherwise be¬ 
ing entitled to the proceeds, it is the guardian’s duty 
to account for and turn them over to him,®^ and 
he cannot refuse to do so because of the fact that 
the sale may have been irregular, if the ward is 
willing to abide by it,®2 provided of course the ward 
is entitled to the particular proceeds.®® A guard¬ 
ian who, as such, receives the full value of the fee 
for the ward’s benefit, on a sale of the latter’s re¬ 
mainder interest, cannot claim a property interest 
in the fund or its use, notwithstanding his previous 
conve 3 rance of hfs life estate to the same grantee 
was for a nominal consideration.®^ 

In a proceeding for distribution of funds in the 
hands of a guardian as the proceeds of a sale of 
real estate of decedent’s estate, it is not necessary 
that notice shall be served on the minors or that 
they shall appear by a guardian ad litem, since their 
appearance by the general guardian is sufficient, un¬ 
less his action is adverse to their interest.®® 

An appeal does not lie from an order of a chan¬ 
cellor, who refuses to direct a special guardian ap¬ 
pointed by him to pay over the money derived from 
a sale of the minor’s lands to the general guardian, 
where the chancellor’s power in that respect is dis¬ 
cretionary.®® 


b. As Affecting Purchaser 

A purchaser of a ward’s property, generally, Is under 
no duty or liability as to the proceeds of the sale, unless 
he knows that the sale was unauthorized, or Is a party 
to the diversion of such proceeds. If the sale is void the 
guardian holds the amount paid on the purchase price 
for the benefit of the purchaser. 

A purchaser at a guardian’s sale,®^ or a subse¬ 
quent purchaser from him,®® is not bound to see 
that the proceeds are properly employed; it is suf¬ 
ficient for him to see that there is an order for a 
sale made by a court of competent jurisdiction;®® 
and where the sale and the proceedings therefor 
have been made in compliance with the statutory re¬ 
quirements, his title is not affected by any erroneous 
direction by the court as to the distribution of the 
proceeds,®® or by any misapplication thereof by the 
guardian,®! unless he is a party thereto.®® The 
purchaser, however, may be held liable to the ward 
for proceeds which have been misappropriated 
where he knows that the guardian is selling with¬ 
out proper authority and in an unauthorized man¬ 
ner,®® or where he is a party to the guardian’s di¬ 
version of the proceeds,®^ as where instead of pay¬ 
ing the purchase money into the guardian’s hands 
pursuant to the order of sale, he makes pa 3 rment by 
paying the guardian’s personal obligations and de¬ 
ducting the amount thereof from the purchase 
price.®® Under some statutes the ward may en¬ 
force his claim against the land if the purchase 
money is paid to the guardian, in violation of the 
statutory requirements.®® 

Proceeds of void sale. Where a purchaser in 
good faith at a void sale pays the purchase price 
to the guardian, the latter holds the same as a trust 
fund for the use and benefit of the purchaser,®^ 


Purposes for which sale may be au¬ 
thorized see supra S 107. 

49. Mass.—Stron^r v. Moe, 8 Allen 
125. 

50l N.C.—^Marchant v. Sanderlin, 26 
N.a SOL 

51. Ark.—^Dale v. Dale, 203 S.W. 258, 
134 Ark. 61. 

Pa-—^In re Potter, 94 A. 465, 249 Pa. 

158, L.R.A1916A 687. 

28 O.J. p 1205 note 67. 

Accounting: and settlement grenerally 
see infra §S 143-167. 

SSL Ky.—National Surety Co. v. 
Rives, 175 S.W. 851, 164 Ky. 201— 
Taylor v. Taylor, 6 B.Mon. 659. 

28 C.J. p 1205 note 68. 

63^ Tex.—U. S. Fidelity & Guaran¬ 
ty Co. V. Hall, Civ.App., 173 S.W. 
1892. 

28 C.J. p 1205 note 69. 

54L Ala.—Westmoreland v. Birming:- 
ham Trust-& Savingrs Bank, 108 So. 
536, 214 Ala. 693, 46 AIj.R. 1201. 


65. Iowa.—Aschan v. McDermott, 
146 N.W. 624, 164 Iowa 760. 
Process and appearance generally 
see infra §§ 177, 178. 

56. N.J.—^In re Anderson, 17 N.J. 
Bg. 536. 

67. Ark.—Simmons v. Carter, 189 S. 
W. 176, 126 Ark. 647—Harper v. 
Smith, 116 S.W. 674, 89 Ark. 284, 
131 Am.S.R. 98. 

Idaho.—^Hlll V. Federal Land Bank, 

80 P.2d 789, 59 Idaho 136. 

Neb.—^Federal Land Bank of Omaha 
V. Tuma, 216 N.W. 186, 116 Neb. 
99, 66 AL.R. 186. 

28 C.J. p 1205 note 72. 

58. Idaho.—^Hill v. Federal Land 
Bank, 80 P.2d 789, 69 Idaho 136. 

69. Ill.—^Mulford V. Stalzenback, 46 
Ill. 803. 

ea Ill.—^Mulford V. Stalzenback, su- 
prar—Fltzglbbon v. Lake, 29 Ill. 166, 

81 Am.D. 802. 


N.T.—^Hardie v. Andrews, 13 N.Y.Civ. 
Proc. 418. 

61. Ark.—^Harper v. Smith, 116 S. 
W. 674, 89 Ark. 284, 131 Am.S.R. 
93. 

Okl.—^Noel V. Edwards, 260 P. 68, 127 
Okl. 168. 

28 C.J. p 1206 note 75. 

62. OkL—Noel v. Edwards, supra. 

63. Ga.—^Dickey v. Sweeney, 85 S.E. 
766, 16 Ga.App. 659. 

28 O.J. p 1205 note 76. 

64- Okl.—Harris v. Wilcox, 175 P. 
362, 73 Okl. 183. 

65. Okl.—^Harris v. Wilcox, supra. 

66. Ky.—^Baxter Realty Co. v. Mar¬ 
tin, 216 S.W. 110, 186 Ky. 697. 

28 C.J. p 1206 note 80. 

Ward’s lien see supra S 139 d. 

67. Okl.—^Brook v. Wertz, 160 P. 908, 
61 OkL 238. 

28 C.J. p 1205 note 81. 

Effect of refusal of confirmation as 
to proceeds see supra 5 132. 
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and, where the title to the property fails on account [ and any parly who receives the money with knowl- 
of the proceedings being void, it is the duty of the edge of the trust acquires no title thereto as against 
guardian to refund the money to the purchaser the true owner.*® 

B. MORTaAGE AND LEASE 


§ 141. Mortgage 

a. In general 

b. Proceedings 

c. Foreclosure 

a. In General 

A guardian may mortgage hla ward's property only 
to the extent that the mortgage Is authorized or approved 
by the proper court, within the limitations, and for the 
purposes, authorized by statute. 

In accordance with the rule stated supra § 81, a 
guardian may mortgage his ward’s property when 
and to the extent that he is licensed to do so by 
the proper court.^® In some states, a court of eq¬ 
uity may authorize or approve the mortgaging of a 
ward’s land;*^^ but, ordinarily, jurisdiction to au¬ 
thorize or approve such a mortgage is conferred by 


statute on probate courts or courts possessing pro¬ 
bate jurisdiction.'^^ Thjg jurisdiction may be exer¬ 
cised only within the limits specified by the stat¬ 
ute,and a person taking such a mortgage is bound 
to take notice of the 'limitations on the court’s ju¬ 
risdiction in this respect,and of the authority of 
the. giiardian, as disclosed by the record, to give the 
mortgage.'^S Jt has been held that the court may or¬ 
der the execution of a mortgage under the power to 
order a sale of the ward’s property,*^® but there is 
authority to the contrary.'^^ Where an order aur 
thorizes a guardian to execute a mortgage on his 
ward’s realty and a change of guardians is effected 
before the order is carried out, the new guardian 
may act on such authority. *^8 Under authority to 
mortgage, the guardian may execute a trust deed.*^® 


BS, Okl.—^Brook v. Wertz, supra. 

69. Okl.—^Brook v. Wertz, supra. 

70. Iowa.—^Pansher v. People's 
Trust & Savings Bank, 215 N.W. 
498. 204 Iowa 449. 

Utah.—^Fillmore Commercial & Sav¬ 
ings Bank v. ICelly, 220 P. 1064, 
1066, 62 Utah 514, citing Corpus 
Juris, and followed In 220 P. 1067, 
62 Utah 619. 

Authority to »611 mortgage to re¬ 
pay sums procured for ward’s sup¬ 
port authorizes repaying loans and 
borrowing for purposes specified.— 
Fansher v. People’s Trust & Savings 
Bank, 216 N.W. 498, 204 Iowa 449. 

71. Ala.—^Warren v. Southall, 141 
So. 682, 224 Ala. 653. 

Ky.—B’Hymer’s Guardian ad litem 
V. B’Hymer, 77 S.W.2d 411, 267 
Ky. 10. 

72. Ark.—Rlghtsell v. Carpenter, 64 
S.W.2d 101, 188 Ark. 21. 

Colo.—Gibbs V. Handy, 269 P. 617, 
82 Colo. 297. 

HI.—Kingsbury v. Powers, 22 N.E. 
479, 181 Ill. 182, affirming on re¬ 
hearing 20 N.E. 3. 

Iowa.—Foster v. Young, 36 Iowa 27. 
Kan.—^Eureka Building & Loan Ass’n 
V. Shultz, 32 P.2d 477, 139 Kan. 
485. 

La.—Succession of DeLemo, 84 La. 
Ann. 38. 

Mo.—^Phillips V. Phoenix Trust Co., 
58 S.W.2d 318, 332 Mo. 327. 

OkL—^Leslie v. Hammond, 50 P.2d 
821, 174 Okl. 212—McPhaul v. 

Franklin, 249 P. 293, 121 Okl. 162. 
Pa.—Chase v. Brown, 22 PaCo. 698. 
S.D.—^Metropolitan Life Ina Co. v. 
Frick, 245 N.W. 921, 61 S.D. 9. 

73. Ark.—Rose v. W. B. Worthen 
Co., 42 ‘S.w'2d 1002, 184 Ark. j550. 


Kan.—^Eureka Building; & Loan Ass’n 
V. Shultz, 32 P.2d 477, 189 Kan. 435. 
Ky.—^B’Hymer’s Guardian ad litem 
V. B’Hymer. 77 aw.2d 411, 267 
Ky. 10. 

N.C.—Hall V. Hall. 1.6 S.E.2d 278, 219 
N.C. 806. • 

Okl.—McPhaul v. Franklin, 249 P. 
293, 121 Gkl. 162.^ 

Emergency Judge not; holding court 
in county cannot approve and con¬ 
firm order of clerk authorizing guard¬ 
ian of minors and executrix to bor¬ 
row money and execute trust deed, 
where the statute respecting a^uthorl- 
ty of emergency. Judges is not deter¬ 
minative of question.—Ipock v. North 
Carolina Joint Stock Land Bank of 
Durham, 176 S.E. 127, 206 N.C. 791. 
Ul Louisiana 

(1) Under Civ.Code art 342, Acts 
1926 No. 319, amending Acts 1920 No. 
110, natural tutrix could with ap¬ 
proval of undertutor and district 
Judge, and without advice of family 
meeting, waive benefits of appraise¬ 
ment In granting conventional mort¬ 
gage on former community property 
owned by herself and minors, since 
prohibition against sale below ap¬ 
praised value was inapplicable to 
execution sale; and a petition of nat¬ 
ural tutrix approved l?y undertutor 
and district Judge authorizing tutrix 
to execute conventional mortgage 
with usual security clauses on com¬ 
munity property own,ed by herself 
and minors authorized execution of 
mortgage with pact de non allenan- 
do. confession of Judgment, and 
waiver of appraiseEgient clauses.— 
Gumpert v. Signal, 166 So. 174, 180 
La. 59, affirming, App., 152 So. 403. 

(2) Cancellation of minor’s gener¬ 
al mortgage for benefit of tutrix can 
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be effected only by execution of spe¬ 
cial mortgage or furnishing of bond 
by tutrix, but subordination of mi¬ 
nor’s mortgage can be accomplished 
by appropriate proceedings.—Gum- 
pert V. Signal, supra. 

74b Tex.—^Forsyth v. Dallas Joint 
Stock Land Bank of Dallas, Civ. 
App., 81 S.W.2d 1103, modified on 
other grounds Dallas Joint Stock 
Land Bank of Dallas v. Forsyth, 
109 S.W.2d 1046, 130 Tex. 663, re¬ 
hearing denied 112 S.W.2d 173, 130 
Tex. 563. 

75. S.D.—Reddin v. Prick, 223 N.W. 
60, 64 S.D. 277. 

76. D.C.—^Middleton v. Parke, 3 App. 
D.C. 149. 

77. Mont.—'Davidson v. Wampler, 74 
P. 82, 29 Mont. 61. 

Or.—^Trutch v. Bunnell, 4 P. 688, 
11 Or. 58, 60 Am.R. 456, overruling 
5 Or. 604. 

78. Kan.—^First Nat. Bank of Win¬ 
field V. Bangs, 136 P. 916, 91 Kan. 
54, decision adhered to 140 P. 896, 
92 Kan. 270, objections to taxation 
of costs sustained 141 P. 1013, 92 
Kan. 1031. 

Successive guardians generally see 
infra § 195. 

79. D.C.—^Middleton v. Parke, 8 App. 
D.C. 149. 

Iowa.—Poster v. Young, 36 Iowa 27. 
Tezms Bsmonymous 
Terms "mortgage” or "trust deed,” 
in probate court’s order authorizing 
guardian so to encumber property 
of wards, should be construed as 
synonymous in purpose.—Crowley v. 
Redmond, 41 S.W.2d 274, 123 Tex 
316, affirmed Redmond v. Crowley, 70 
S.W.2d 1118, 128 Tex.- 315. 
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Blanket mortgage. Where the same guardian rep¬ 
resents several minor wards who are tenants in 
common, the court may be justified, under the cir¬ 
cumstances, in authorizing him to borrow money for 
their common benefit, and to bind the wards' undi¬ 
vided interests by a blanket mortgage on the entire 
tract but an order and mortgage covering sepa¬ 
rate tracts owned in severalty, none of which could 
be made liable for any debt or charge against any 
other person than the owner of the particular tract, 
is void on its face.^l 

Property or interest subject to mortgage. It has 
been held that a reversionary interest of a minor 
may be mortgaged and that a statute authoriz¬ 
ing a mortgage applies only to property or inter¬ 
ests which belong to the ward at the time of the ap¬ 
plication for the mortgage,®^ and does not author¬ 


39 C.J.S. 

ize a prospective mortgage of property which it is 
proposed to acquire.®^ 

Purposes, The purposes for which the real es¬ 
tate of a ward may be mortgaged are generally pre¬ 
scribed by the statute authorizing the mortgage,^® 
and a mortgage may not be authorized or approved 
for any purpose other than that prescribed,^® and 
if it is ordered for a purpose unauthorized by the 
statute, the order and the mortgage executed in pur¬ 
suance thereof are void.®"^ Circumstances may exist 
which may justify the court in authorizing a guard¬ 
ian to borrow money by mortgage on the real es¬ 
tate of his ward, for the purpose of purchasing per¬ 
sonal property to be used in connection therewith, 
in order to make it more productive,®® and it has 
been held that, irrespective of statutory authority, 
the guardian may borrow money and execute a 
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80. Okl.—Leslie v. Hammond, 50 P. 
2d 321, 174 Okl. 212—In re Camp¬ 
bell's Guardianship, 35 P.2d 884, 
169 Okl. 47. 95 A.L.R. 836. 

28 C.J. p 1206 note 94. 

81. S.D.—^Barrie v. Barrie, 235 N.W. 
103, 58 S.D. 82. 

28 C.J. p 1206 note 99 [c]. 

88. Iowa.—^Foster v. Toungr, 35 Iowa 
27. 

83. La.—^Williams v. Chotard, 11 La. 
Ann. 247. 

84. La.—Williams v. Chotard, supra. 

85. Cal.—^Howard v. Bryan, 66 P. 
462, 133 Cal. 267, reversing 62 P. 
469, 6 Cal.Unrep.Ca8. 547. 

La.—Succession of Fontano, 200 So. 

142, 196 La. 776. 

28 C.J. P 1206 note 99. 

Ptixposes for whloh mortgage au¬ 
thorised 

(1) To educate, mortgage on 
wards' lands, not on homestead.— 
Rightsell V. Carpenter, 64 S.W.2d 101, 
188 Ark. 21, overruling Rose v. W. B. 
Worthen Co., 42 S.W.2d 1002, 184 
Ark. 650. 

(2) To secure or pay off existing 
debts against the property.—^Phillips 
V. Phoenix Trust Co., 58 S.W.2d 318, 
332 Mo. 327—28 C.J. p 1206 note 99 
[b]. 

(3) To pay debts of succession or 
preexisting debts of community.— 
Succession of Fontano, 200 So. 142, 
196 La. 775. 

(4) To pay off existing mortgage. 
Mont.—^Northwestern Guaranty Loan 

Co. V. Smith, 38 P. 224, 15 Mont. 
101, 48 Am.S.R. 662. 

S.D.—Metropolitan Life Ins. Co. v. 
Frick, 246 N.W. 921, 61 S.D. 9. 

(5) To pay off debts of ward’s 
ancestor where ward’s lands can 
thereby be preserved until ward at¬ 
tains majority.—^B'Hymer*8 Guardian 


ad litem v. B’Hymer, 77 S.W.2d 411, 
267 Ky. 10. 

(6) To pay expenses necessarily in¬ 
curred in borrowing of money by 
gruardlan to pay obligations secured 
by lien on realty, such as for record¬ 
ing fees, abstract, insurance, and bro¬ 
kerage.—Rose V. W. B. Worthen Co., 
53 S.W.2d 15, 186 Ark. 205, 85 A.L.R. 
212 . 

(7) To refund subsisting liens on 
realty, except that homestead can 
be mortgaged only to refund liens 
thereon.—Rightsell v. Carpenter, 64 
S.W.2d 101, 188 Ark. 21—Rose v. W. 
B. Worthen Co., 68 S.W.2d 16, 186 
Ark. 205, 85 A.L.R. 212. 

‘‘Best Interests of estate” 

Under statute authorizing guard¬ 
ian to mortgage ward’s property 
when it appears to satisfaction of 
court that it is for the ‘*best inter¬ 
ests of the estate,” the court may 
order mortgrage for purposes other 
than to maintain minor or his family 
or to educate him or to pay debts or 
expenses of guardianship, but must 
be satisfied that mortgage will be 
to the greatest advantage of estate. 
—Stockyards Nat. Bank of South 
Omaha v. Bragg, 215 P. 966, 67 Utah 
60. 

Repeal of statute 

Statute authorizing guardian’s ex¬ 
ecutors or administrators to mort¬ 
gage wards’ lands to refund subsist¬ 
ing liens does not, except as to home¬ 
steads, repeal by implication statute 
authorizing guardians to mortgage 
wards’ lands for educational purpos¬ 
es.—^Rightsell V. Carpenter, 64 S.W.2d 
101, 188 Ark. 21. 

88. Okl.—^Tawitz v. Hopkins, 174 P. 
257, 70 Okl. 168. 

S.D.—Reddln v. Frick, 223 N.W. 60, 
54 S.D. 277. 

Tex.—^Empire Mortg. Co. v. McFar¬ 
land, Clv.App., 84 S.W.2d 892, error 
dismissed. 


Utah.—Stockyards Nat. Bank of 
South Omaha v. Bragg. 245 P. 966, 
67 Utah 60. 

Pnzposes not authorized 

(1) Payment of delinquent taxes.— 
Cochran v. Norris, 51 P.2d 736, 176 
Okl. 126—^Leslie v. Hammond, 50 P. 
2d 821, 174 Okl. 212. 

(2) To pay debts of widow, guard¬ 
ian, incurred previously in making 
Improvements on property.—Reddln 
V. Frick, 223 N.W. 50, 54 S.D. 277. 

(3) To protect minor’s interest in 
capital stock of a failing corporation, 
which interest is subject to life es¬ 
tate of mother.—Stockyards Nat, 
Bank of South Omaha v. Bragg, 245 
P. 966, 67 Utah 60. 

(4) To purchase property for mi¬ 
nors on terms of credit.—Succession 
of Fontano, 200 So. 142, 196 La. 775. 

(6) To secure debt or obligation of 
another.—Stockyards Nat. Bank of 
South Omaha v. Bragg, supra. 

(6) To secure funds for payment 
of Indebtedness to administrator of 
decedent’s estate for sums expended 
for wards’ maintenance and educa¬ 
tion and maintenance and operation 
of mortgaged farm.—Wadlington's 
Guardian Ad Litem v. Wadlington’s 
Guardian, 77 S.W.2d 367, 267 Ky. 16. 

87. Ark.—^Rightsell v. Carpenter, 64 
S.W.2d 101, 188 Ark. 21—Rose v. 
W. B. Worthen Co., 42 S.W.2d 1002, 
184 Ark. 550. 

Okl.—Cochran v. Norris, 61 P.2d 736, 
176 Okl. 126—^Kilpatrick v. James, 
48 P.2d 1034, 173 Okl. 629—Glover 
V. Warner, 274 P. 867, 136 Okl. 177 
— ^Lee V. Tonsor, 62 Okl. 14, 161 P. 
804. 

28 C.J. p 1206 note 2. 

88. Kan.—First Nat. Bank of Win¬ 
field V. Bangs, 186 P. 916, 91 B:an. 
64, decision adhered to 140 P. 896, 
92 Kan. 270, objections to taxation 
of costs sustained 141 P. 1013, 92 

I KazL 1031, 
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mortgage for the purpose of preserving the ward’s 
property and making it more tenable.*® Where 
community property is set aside for the support and 
education of infant children, it may be thereafter 
mortgaged by the guardian under order of court to 
pay off a prior mortgage and obtain additional mon¬ 
ey for the support of the children.®® 

The ward’s property cannot be mortgaged for the 
purpose of securing the guardian’s own indebted¬ 
ness,® ^ or to discharge a lien on the guardian’s 
own property,®® and such a mortgage will not be 
binding on the ward, although it is authorized by 
the proceedings of a family meeting and homolo¬ 
gated by an order of court®* A father as guard¬ 
ian cannot mortgage the ward’s estate for the lat¬ 
ter’s support, unless he is not able as father to 
maintain and educate the ward.®^ 

Contents and execution of mortgage. Where the 
mortgage is not in fee, it should not extend beyond 
the minority of the ward.®® The mortgage need 
not expressly reserve the right of redemption where 
that right is given by the statute authorizing the 
mortgage.®® It is no objection that the mortgage 
is signed by the guardian as such and not by the 
minor,®'^ and if the mortgage is executed under a 
regular order therefor, and shows its nature on its 
face, it is effectual, although there is some error 
in the signature of the guardian.®* 

Operation and effect If a mortgage or deed of 
trust is properly executed in pursuance of an or¬ 
der or decree of the court, or is approved by it, the 
mortgage is valid and binding,®® and constitutes a 
lien on the ward’s property or interests subject to 


and covered thereby,^ and does not create a person¬ 
al obligation on the part of the ward;® but if the 
ward profits by the mortgage transaction, he can¬ 
not avoid obligations incurred in connection there¬ 
with.® 

b. Proceedings 

A formal application or petition for an order authoriz¬ 
ing the mortgage must be madep and the proceedings 
thereon must comply with the statutory requirements. 
The order may be vacated and the mortgage set aside 
for fraud or defects of a Jurisdictional character. 

There must be a formal application or petition 
for the order authorizing the mortgage,^ and pro¬ 
ceedings thereon must comply with the statutory re¬ 
quirements necessary for the making of the order 
permitting the mortgage.® If the application is in 
proper form, and the order is not fatally defective, 
the mortgage if duly executed is valid, although it is 
not duly acknowledged.® Where application has 
been presented but part of the probate records have 
been lost, the inventory may be looked to, in order 
to ascertain the property covered by the applica- 
tion.7 

Parties, In proceedings of this character the in¬ 
fants are not adverse parties to their guardian, but 
appear by him, and the proceedings are on their 
application.* Where the purpose of the mortgage 
is to pay a debt, the court may make the attorney of 
the - creditor the special guardian of the ward;® 
but it has been held that the fact that the guardian 
is joint owner with the ward does not require the 
appointment of a guardian ad litem in a proceeding 
for a mortgage on the ward’s interest.^® 


■89. Tex.—StlllweU v. Standard Sav- 
Ingrs & Loan Ass'n, Glv.App., 30 S. 
W.2d 690, error dismissed. 

90. Nev.—Schmitt v. Jenson, 146 P. 
618, 87 Nev. 150. 

81. La.—Quarin v. CarUn, 80 La. 
Ann. 1181. 

92. Gal.—^Howard v. Bryan, 65 F. 
462, 138 Gal. 257. 

93. La.—Quarin v. Garlin, 30 La. 
Ann. 1131. 

94. Tex.—^Empire Mortg. Go. v. Mc¬ 
Farland, Civ.App., 84 S.W.2d 892, 
error dismissed. 

85. U.S.—^U. S. Mortgage Go. v. 
Sperry, Ill., 11 S.Gt. 321, 138 U.S. 
313, 34 L.Ed. 969. 

96. U.S.—^U. S. Mortgage Go. v. 
Sperry, supra. 

97. Or.—Trutch v. Bunnell, 5 Or. 
504. 

sa U.C.—^Middleton v. Parke, 8 App. 
D.C. 149. 

99. Mo.—Phillips V. Phoenix Trust 
Co., 58 S.W.2d 318, 332 Mo. 827. 


OnardlaiL’s agreement to pay oom^ 
mission, which constitutes legitimate 
expense, does not render trust deeds 
executed by him invalid.—^Phillips v. 
Phoenix Trust Go., supra. 

1. Ark.—^Rlghtsell v. Carpenter, 64 

S.W.2d 101, 188 Ark. 21. 
in,—Ure v. Ure, 79 N.B. 168, 223 
Ill. 454, 114 Am.S.H. 336. 

Kan.—^Eureka Building & Loan Ass’n 
V. Shultz, 82 P.2d 477, 189 Kan. 435. 
28 C.J. p 1206 note 95. 

8. Kan.—^Eureka Building & Loan 
Ass’n V. Shultz, supra. 

3. La.—Succession of Fontano, 200 
So. 142, 196 La. 775. 

4. Colo.—Gibbs v. Handy, 259 P. 617, 
82 Colo. 297. 

Utah.—Stockyards Nat. Bank of 
South Omaha v. Bragg, 245 P. 966, 
67 Utah 60. 

Application must he In writing, if 
required by statute.—^Barry v. Clarke, 
18 R.L 66—^Robbins v. Tafft, 12 ILL 
67. 

Pallnre to sign may he immaterial, 
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where application is otherwise suf¬ 
ficient.—Stillwell V. Standard Savings 
& Loan Ass’n, Tex.Civ.App., 30 S.W. 
2d 690, error dismissed. 

6. OkL—^Leslie v. Hammond, 50 P.2d 
321, 174 OkL 212. 

“Xjl rem” 

Proceedings wherein guardian ob¬ 
tains authority to mortgage minor’s 
realty are ’’proceedings in rem” and 
not ”ln personam,” as regards mi¬ 
nor’s personal liability.—^Eureka 
Building & Loan Ass'n v. Shultz, 32 
P.2d 477, 139 Kan. 435. 

6. R.I.—^Barry v. Clarke, 13 R.L 65. 

7. R.L—Barry v. Clarke, supra. 

& Or.—Trutch v. Bunnell, 5 Or. 504. 
28 O.J. p 1174 note 19. 

9. N.Y.—Warren v. Union Bank, 61 
N.Y.S. 27, 28 App.Div. 7, reversed 
on other grounds 51 N.E. 1036, 167 
N.Y. 259, 68 Am.S.R. 777, 43 L.R.A 
256. 

la Tex.—Stillwell v. Standard Sav¬ 
ing's & Loan Ass’n, Civ.App., 30 

S.W.2d 690, error dismissed. 
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Order or decriee. An order approving a guard¬ 
ian’s mortgage or authorizing its execution should 
show on its face that it is within the jurisdiction 
of the court as limited by the statute,although, as 
has been held, the existence of facts or the per¬ 
formance of acts on which the jurisdiction of the 
court depends need not be recited in the order or 
decree.i 2 An order by a court of competent juris¬ 
diction, authorizing a mortgage after the statutory 
steps have been taken by the guardian to procure 
it, however erroneous it may be, is not void, and 
a mortgage given thereon will be binding until the 
decree is reversed on appeal or otherwise set 
aside and until such reversal the guardian may 
make payments on the mortgage debt and interest 
thereon nor will an appellate court disturb the 
decree where all the requirements of the law have 
been fulfilled and the decree rendered on proper 
evidence thereof.^® The validity of an order, au¬ 
thorizing a mortgage, is not affected by the sub¬ 
sequent failure of the guardian to do certain acts 
in accordance with the recitals in his petition,^® 
nor by the failure of the order to fix the amount 
of the loan to secure which the mortgage is to be 
given,i7 nor by the fact that it attempts to author¬ 
ize a mortgage beyond the ward’s minority.^® An 
order authorizing a mortgage, which is erroneously 
entered by the clerk of the court, may be corrected 
and entered by the court nunc pro tunc and this 
also may be done where the order granting the 
application to mortgage erroneously describes the 
land,20 The order or decree authorizing the mort¬ 


gage protects the mortgagee, and he is not obliged 
to see that the money advanced is properly applied 
by the guardian or that the transaction is to the 
advantage of the minors, in order to enforce the 
mortgage he has the right to depend on the 

reg^arity and validity of the order and is not bound 
to ascertain if it is based on sufficient facts .22 
Vacating order and setting aside mortgage. The 
ward may maintain a bill to vacate the order au¬ 
thorizing the mortgage and to set aside the mort¬ 
gage where the guardian incurs debts in the unau¬ 
thorized prosecution of the infant’s business and 
colludes with the creditor to secure a judgment au¬ 
thorizing him to mortgage the infant’s estate to se¬ 
cure the debt;23 and the judgment and mortgage 
are open to a collateral attack where the court au¬ 
thorizing the mortgage had no jurisdiction of the 
proceedings,^^ or where a mortgage to secure an in¬ 
debtedness is authorized for a greater sum than the 
amount of the indebtedness.^® If the mortgage is 
executed for an unauthorized purpose, and the ward 
receives no legal benefit therefrom, he need not 
tender the amount of the loan into court as a pre¬ 
requisite to having the mortgage set aside.^® How¬ 
ever, where the order authorizing the mortgage, al¬ 
though irregular, is not void, it is not subject to 
collateral attack without proof of fraud.27 If a 
guardian confesses judgment on a mortgage given 
by him under order of court, the validity of the 
mortgage cannot be inquired into on a rule to show 
cause why the judgment should not be opened if no 
fraud on the court is alleged, and the receipt of 


11 . Okl.—^McPhaul v. Franklin, 249 
P. 298, 121 OkL 162. 

Order antlioxlzlnff mortgage is not 
void for want of Jnrlsaiotion because 
of insufficiency of petition to state 
facts authorizing mortgaga—Gibbs 
V. Handy, 259 P. 617, 82 Colo. 297. 

12. Utah.—Stockyaj^ds Nat. Bank of 
Omaha v. Bragg, 246 P. 966, 67 
UtaJi 60. 

13. Ill.—B^ngsbury v. Powers, 22 N. 
B. 479, 131 IlL 182—First Trust 
Joint Stock Land Bank of Chicago 
V. Cutler, 12 N.B.2d 706, 293 Ill. 
App. 854. 

14. Ill.—^Kingsbury v. Powers, 22 N. 
B. 479, 131 IlL 182. 

15. Leu—In re McCormick, 82 La. 
Ann. 956. 

16. Colo.—Gibbs V. Handy, 259 P. 
617, 82 Colo. 297. 

17. Colo.—Gibbs v. Handy, supra. 

18. Colo.—Gibbs v. Handy, supra. 

19. N.C.—^Ipock V. North Carolina 
Joint Stock Land Bank of Durham, 
176 S.B. 127, 206 N.C. 791—Powell 
V. Armour Fertilizer Works, 170 S. 
B. 916, 205 N.a 811. 


80. Okl.—^Roth V. Union Nat. Bank, 
160 P. 606, 58 Okl. 604. 

81. La.—Spence & Goldstein v. Clay, 
126 So. 516, 169 La. 1030—Scot- 
tlsh-Amerlcan Mortg. Co. v. Ogden, 
21 So. 116, 49 La.Ann. 8—Succes¬ 
sion of DeLemo, 34 LeuAnn. 88— 
Cane v. Cawthon, 82 LeuAnn. 953. 

Default due to guardiaa’s mlsappro- 
prlatioa 

Decree authorizing tutor to mort¬ 
gage minors* property protected 
mortgagee, although property was 
foreclosed on failure to pay install¬ 
ments due to tutor's appropriation 
of revenuea—Spence & Goldstein v. 
Clay, 126 So. 616, 169 La. 1080. 

22. Mo.—^Phillips v. Phcenlx Trust 
Co., 68 S.W.2d 818, 332 Mo. 327. 

83. N.T.—Warren v. Union Bank, 61 
N.E. 1036, 167 N.T. 269, 68 Am.S.R. 
777, 43 L.R.A. 266, reversing 51 N. 
T.S. 27, 28 App.Div. 7. 

84. N.T.—Warren v. Union Bank, 
supra—^Losey v. Stanley, 42 N.B. 
8, 147 N.T. 660, reversing 81 N.T. 
S. 960. 83 Hun 420. 

Okl.—Glover v. Warner, 274 P. 867, 
136 OkL 177—Roth v. Union Nat. 
Bank, 160 P. 505, 68 OkL 604. 
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S.D.—Barrie v. Barrie, 235 N.W. 103, 
58 S.D. 82. 

Wash.—Falconer v, Stevenson, 61 P. 

2d 618, 184 Wash. 438. 

Collateral attack proper 

(1) Where petition and order of 
court with respect to mortgage are 
void on their face.—^Barrie v. Bar¬ 
rie, 236 N.W. 103, 58 S.D. 82. 

(2) Where Judgment roll showed 
on its face that mortgage of minors* 
interests was to pay guardian's per¬ 
sonal debts.—^Reddln v, Frick, 223 N. 
W. 60, 54 S.D. 277. 

85. Okl,—Roth V. Union Nat. Bank, 
160 P. 505, 68 Okl. 604. 

26. Tex.—^Empire Mortg. Co. v. Mc¬ 
Farland. Clv.App., 84 .S.W.2d 892, 
error dismissed. 

87. Okl.—^Roth V. Union Nat. Bank, 
160 P. 605, 68 Okl. 604. 

S.D.—Metropolitan Life Ins. Co. v. 

Frick. 245 N.W. 921, 61 S.D. 9. 

Tex.—Crowley v. Redmond, Clv.App., 
41 S.W.2d 274, affirmed Redmond v. 
Crowley, 70 S.W.2d 1113, 123 Tex. 
315. 

28 C.J. p 1207 note 21. 
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the mortgage money is not denied.28 A subsequent 
guardian may have a mortgage set aside where it 
has been executed by his predecessor for an unau¬ 
thorized purpose, but he cannot do so because it is 
not to the advantage of the ward’s estate, since this 
is within the discretion of the court ordering the 
mortgage.29 

c. Foreclosure 

Foreclosure of a auardlan’s mortgage or deed of trust 
Is governed by the rules relating to foreclosure of mort¬ 
gages generally, except to the extent that It Is controlled 
by special statutes. 

The foreclosure of a mortgage or deed of trust, 
executed by a guardian under an order of court, 
is governed by the rules relating to the foreclosure 
of mortgages generally, except to the extent that it 
is controlled by statutes relating to a guardian’s 
mortgage or deed of trust, as with respect to the 


right to foreclose,80 Jurisdiction of the foreclosure 
proceeding,®! the parties thereto,®® the requisites 
and sufficiency of the complaint or petition®® and 
answer,®^ the requisites and validity of a sale on 
foreclosure,®® and the rights and liabilities of the 
parties affected by such sale.®® It is not a neces¬ 
sary prerequisite to a foreclosure that permission 
therefor be granted by the court which authorized 
the mortgage;®*^ and in an action to foreclose, the 
question whether the execution of the mortgage 
was justified is not open to inquiry.®® Foreclo¬ 
sure proceedings, and a title obtained thereunder, 
are binding on a ward, although in the original 
notice directed to the guardian, and served on the 
ward, he is not in express terms named as defend¬ 
ant;®® but if there is a deficiency on foreclosure, 
the ward cannot be bound therefor unless he made 
a distinct promise to complainant based on a suffi¬ 
cient consideration.^® 


as. PcL—^Ejilgrht V. Oomell, 2 Lear- 
Gaz. 3. 

S9. Tex.—^Empire Mortfir. Co. v. Mc¬ 
Farland, Clv.App., 84 S.W.2d 892, 
error dismissed. 

aOii Or.—Conklin v. La Dow. 54 P. 

218, S3 Or. 364. 

Am aeralnst minor 

The fact that a mortgagre on a 
tract of land, Including minor’s Inter¬ 
est therein, is void as to him because 
made without authority, and that 
guardian makes a fictitious sale to 
such mortgagee for purpose of avoid¬ 
ing law against mortgaging infant's 
land, does not deprive mortgagee of 
right to foreclose, except as against 
minor.—Conklin v. La Dow. supra. 

One aognlxlng original and renewed 
obligations of liens authorized by 
probate court on land in which mi¬ 
nors had Interest is entitled to Judg¬ 
ment for Indebtedness shown with 
foreclosure of liens, where no statu¬ 
tory informality appears.—Crowley 

V. Redmond, Clv.App., 41 S.W.2d 274, 
affirmed Redmond v. Crowley, 70 S. 

W. 2d 1118, 128 Tex. 316. 

31. Ill.—^People V. Loomis, 96 Ill. 
377. 

County and not probate court 
Foreclosure of guardian’s mort¬ 
gage or deed of trust on ward’s land 
should, as required by statute, be 
brought in county court of county in 
which property, or niajor part there¬ 
of, is situated. A statute which 
gives probate courts original Juris¬ 
diction of matters of probate and 
settlement of guardian’s accounts 
does not confer on such court Juris¬ 
diction of foreclosure of mortgage 
on ward’s real estate.—^People v. 
Loomis, supra. 

Application for sale under tnurt deed 
Where probate court authorizes 
guardian to execute trust deed, and 
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sale becomes necessary, application 
therefor must be made to probate 
courc.—Crowley v. Redmond, Civ. 
App., 41 S.W.2d 274, affirmed Red¬ 
mond V. Crowley, 70 S.W.2d 1118, 128 
Tex. 315. 

32. Colo.—Gibbs V. Handy, 259 P. 
517, 82 Colo. 297. 

Gxuirdlan 

Failure to make guardian party to 
foreclosure under mortgage on ward’s 
property did not make decree void or 
voidabla—Gibbs v. Handy, supra. 

33. Utah.—Fillmore Commercial ft 
Savings Bank v. Kelly, 220 P. 1064, 
62 Utah 614. 

Complaint held sufilolent 
Complaint, In action to foreclose 
mortgage, which alleged that it had 
been executed by guardian on prop¬ 
erty of ward under license by court. 
Is not demurrable for failure to al¬ 
lege also the particular proceedings 
and ground on which order author¬ 
izing mortgage was made, pleading 
of Judgment or determination of 
court of general, or special Jurisdic¬ 
tion being sufficient if set forth In 
general terms according to Its legal 
effect.—^Fillmore Commercial ft Sav¬ 
ings Bank v. Kelly, 220 P. 1064, 62 
Utah 514, followed in 220 P. 1067, 62 
Utah 519. 

34. U.S.—^Fillmore Commercial ft 
Savings Bank v. Kelly, 220 P. 1064, 
62 Utah 514, followed in 220 P. 
1067, 62 Utah 519. 

35. Tex.—Crowley v. Redmond, Civ. 
App., 41 S.W.2d 274, affirmed Red¬ 
mond V. Crowley, 70 S.W.2d 1113, 
128 Tex. 815. 

Sale by sabstituto tmatee under 
trust deed authorized by probate 
court Is void where sale Is not au¬ 
thorized by court.—Crowley v. Red¬ 
mond, supra. 


36. Tex.—Crowley ▼. Redmond, su¬ 
pra. 

Kotlca of want of authority 
One purchasing at sale by substi¬ 
tute trustee under trust deed author¬ 
ized by probate court must be held to 
have had knowledge of trustee's 
want of authority.—Crowley v. Red¬ 
mond, supra. 

Xn Xionisiana where former com¬ 
munity property owned and occupied 
by natural tutrix and minors as 
home was about to be sold on ex¬ 
ecutory process based on convention¬ 
al mortgage by deceased husband and 
father, conventional mortgage exe¬ 
cuted by tutrix with approval of un¬ 
dertutor and district Judge to satisfy 
prior mortgage was prior to general 
mortgage of xnlnors, since transac¬ 
tion was subordination of minors’ 
mortgage in their own Interest. Fail¬ 
ure of petition by tutrix for au¬ 
thorization to execute conventional 
mortgage to satisfy prior mortgage 
to recommend that new mortgage 
should be prior to minor's general 
mortgrage did not prevent concur¬ 
rence of undertutor in priority of 
new mortgage over minors’ mort¬ 
gage.—Gumpert v. Signal, 166 So. 
174, 180 La. 59, affirming, App., 152 
So. 408. 

37. Colo.—Gibbs v. Handy, 259 P. 
517, 82 Colo. 297. 

3a Kan.—^Flrst Nat. Bank of “Win¬ 
field V. Bangs, 186 P. 915, 91 Kan. 
54. decision adhered to 140 P. 896. 
92 Kan. 270, objections to taxation 
of costs sustained 141 P. 1018, 92 
Kan. 1081. 

28 C.J. P 1207 note 24. 

39. Iowa.—^Dahms v. Alston, 84 N. 
W. 182, 72 Iowa 411. 

4a Mich.—Wood V. Truax, 89 Mich. 
628. 


241 



§ 141 


GUARDIAN AND WARD 


39 C.J.S. 


Vacating foreclosure, A ward’s suit, after at¬ 
taining majority, to vacate the foreclosure is a di¬ 
rect, and not a collateral, attack on the foreclosure 
decree. The foreclosure precludes a review of the 
contention that the mortgage was given to secure 
the guardian’s personal indebtedness, in a subse¬ 
quent suit by the ward to vacate the foreclosure, 
in the absence of fraud justifying the setting aside 
of the judgment of foreclosure as against the mort¬ 
gagee. In a suit to vacate the foreclosure, a finding 
in the foreclosure suit that the note on which judg¬ 
ment was rendered was identical to the note secured 
by the mortgage will not be reviewed, nor is there 
any force to a contention that the foreclosure should 
not be made because of a misdescription of the 
note, or that the guardian signed the note secured 
in his individual capacity.^i So, also, it is not 
ground to set aside a sale under a judgment on a 
mortgage that the tutor neglected to plead pre¬ 
scription to the mortgage notes .^2 ^ judgment by 
confession, by the guardian, on a mortgage under 
an order of court will not be opened for informal¬ 
ities, if any, in not having a guardian ad litem ap¬ 
pointed to represent the minors in the suit, where 
a testamentary guardian appeared and no defense 
is shown which they could have made.^® 

§ 142. Lease 

a. In general 


b. Requisites, validity, and operation of 
lease 

a. In General 

A lease of a minor ward's property, under order of 
court, is controlled by statute with respect to the Ju¬ 
risdiction of the court, the proceedings, the order aUr 
thorizlng the lease, and the confirmation of the lease. 

Under statutes requiring a guardian to obtain an 
order of court before leasing his ward’s estate, as 
announced supra § 80, the power to authorize such 
a lease is ordinarily conferred on the probate courts 
or on courts having probate jurisdiction,^^ or, un¬ 
der some statutes, on a court of equity.^® in the 
absence of statute, the supreme court may pro¬ 
mulgate rules, having the effect of statutes, gov¬ 
erning the execution of such leases.^® Such stat¬ 
utes or notes are prospective only, and leases previ¬ 
ously executed are controlled by the laws then ex- 
isting.47 It has been held that the court, under its 
power to order sales and mortgages of an infant’s 
land, may authorize or approve a lease thereof.^® 

Under such statutes, where the court deems it 
advisable and to the best interests of the minor, it 
may authorize a lease of his land or interest,^® such 
as an oil and gas lease,^® and, in case of a minor 
remainderman, may authorize the guardian to enter 
into or adopt leases, such as mineral leases, execut¬ 
ed by the life tenant.5l Under such authority the 


41. Colo.—Gibbs V. Handy, 259 P. 
617, 82 Colo. 297. 

42. La.—^Routh v. Citizens* Bank, 28 
La.Ann. 669. 

43. Pa.—Knight v. Cornell, 2 Leg. 
Gaz. 8. 

44. Ark.—Gaines v. Gaines, 173 S.W. 
410, 116 Ark. 508, Ann.Cas.l917A 
1264. 

Cal.—^Los Angeles County v. Wlnans, 
109 P. 640, 18 CaLApp. 234. 

Kan.—Newell v. McMillan, 80 P.2d 
126, 139 Kan. 94. 

28 C.J. p 1207 note 32. 

Federal court sitting as probate 
court.—Cowles v. Lee. 128 P. 688, 86 
Okl. 169—28 C.J. p 1207 note 32 [c]. 

45. N.C.—Coze v. Charles Stores Co., 
1 S.K.2d 848, 215 N-C. 880, 121 A. 
L.R. 959. 

Supervisory Jurisdiction 

A statute permitting guardian to 
lease Infant ward’s land for term not 
exceeding end of current year In 
which Infant becomes of age, but 
prohibiting lease thereof for more 
than three years without superior 
court clerk’s leave, unless at rents 
not less than three per cent of as¬ 
sessed taxable value of land, limits 
guardians' discretionary powers, not' 
authority- of chancery court having 
supervision and oversight over their 


conduct.—Coxe v. Charles Stores Co., 
supra 

46. Okl.—Garfield Oil Co. v. Crews, 
273 P. 228, 134 Okl. 229—Papoose 
Oil Co. V. Swindler. 221 P. 606, 96 
Okl. 264. 

47. U.S.—Gordon v. Empire Gas & 
Fuel Co., C.aA.Tex., 63 F.2d 487, 
certiorari denied Gordon v. Empire 
Fuel & Gas Co., 63 S.Ct 696, 289 
U.S. 761, 77 L.Bd. 1496. 

Okl.—^Papoose OH Co. v. Swindler, 
221 P. 506, 96 Okl. 264. 

4a N.C.—Coxe V. Charles Stores Co., 
1 S.E.2d 848. 216 N.C. 380, 121 A.L. 
R. 959. 

49. N.C.—Coxe v. Charles Stores Co., 
supra. 

BO. U.S.—Self V. Prairie Oil & Gas 
Co., C.C.A.Okl., 28 F.2d 590, rehear¬ 
ing 19 F.2d 481, and certiorari de¬ 
nied 49 S.Ct. 260, 278 U.S. 669, 73 
L.Ed. 667. 

Kan.—Newell v: McMillan, 80 P.2d 
126, 139 Kan. 94. 

Okl.—Wiley v. Gypsy Oil Co., 242 P. 

189, 116 Okl. 120. 

28 C.J. p 1207 note 32 [bj. 

Where the ward’s lauds are suh- 
Jeot to the hazard of waste through 
subsurface drainage by wells on ad¬ 
jacent, lands, the court may author¬ 
ize the guardian to execute an oil 
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lease.—^Newell v. McMillan, 30 P.2d 
126, 139 Kan. 94. 

Title to estate, subject of lease, 
listed In guardianship proceedings 
as being In one child was held not 
conclusive as to other children not 
parties to such proceedings.—McMul¬ 
len V. Block, Tex.Clv.App., 168 S.W. 
2d 667. 

51. U.S.—^Texas Co. v. Marlin, C.C.A. 

Tex., 109 P.2d 306, reversing, D.C., 

Marlin v. Texas Co., 26 F.Supp. 611. 
Dlsoretiou of court 

Whether mineral leases executed 
by life tenant without authority 
should be entered Into and adopted 
by minor remainderman through his 
guardian, and amount of bonus to be 
charged, were within discretion of 
county Judge to whom petition was 
made with respect thereto.—Texas 
Co. V. Marlin, supra. 

Coustroctlou of order and lease 

The court, In authorizing guard¬ 
ian of minor remainderman to enter 
Into, adopt, ratify, and confirm min¬ 
eral leases executed by life tenant 
and her husband, could not determine 
what remainderman’s proportion of 
royalties should be, so that order 
and lease executed pursuant thereto 
would be construed, not as giving 
away remainderman’s Interest to life 
tenant and her lessee, but as permit- 
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guardian may make a lease for oil and gas mining 
purposes to take effect in the future, at the expira¬ 
tion of an existing lease.52 

Proceedings. The court generally may acquire 
jurisdiction to authorize a lease of a minor’s real 
estate only on the presentation of a proper applica¬ 
tion by the guardian of the estate.53 if the statute 
authorizes the institution of such a proceeding by 
“any relation” of the infant, any relative may be 
made a party to such proceeding when instituted by 
a guardian; and in such a proceeding a relative who 
has in effect been made a party is entitled to ap¬ 
peal from an order confirming the report of a ref¬ 
eree that a lease executed by a former guardian is 
in force.5^ It has been held, however, that a stat¬ 
ute allowing an appeal by any person aggrieved, 
by an order of probate court does not authorize 
an appeal by the father of an infant from an or¬ 
der, on the application of a guardian, granting leave 
to lease the infant’s property.55 Where on appeal 
the only question is whether it is for the best inter¬ 
est of the infant that his property be leased, the 
matter is for the determination of the court.^c In 
the absence of fraud, accident, or mistake, the find¬ 
ing and judgment of the court as to the necessity 
for, and propriety of, the lease cannot be collateral¬ 
ly inquired into.®*^ A finding of a referee that the 
guardian rented the wards* lands privately and that 
the best interest of the wards did not require a 
public rental of their lands is bad as a conclusion of 
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law; it should have found whether the private rent¬ 
ing resulted in injury to the wards.®* 

Order. An order authorizing a lease which clear¬ 
ly shows on its face that the guardian is authorized 
to execute the lease as guardian for a named mi¬ 
nor is valid and sufficient although it also contains 
other provisions which are invalid, but which are 
not inseparably connected with the authority giv¬ 
en; and it is not rendered invalid by mere irregu¬ 
larities in the proceedings,®® and is not subject to 
collateral attack therefor,®® nor will it be reviewed 
for inconsequential irregularities.®^ 

Confirmation. Under some statutes the lease 
must also be confirmed by the court;®* and it has 
been held that the fact that the court ordered the 
lease and prescribed its terms does not constitute 
such confirmation,®* but there are decisions to the 
contrary.®^ The court, however, cannot confirm 
a lease which is void;®® but a lease approved by the 
court is valid although it differs in terms from the 
lease stated in the application.®® Where the guard¬ 
ian fails to get the approval of the court and all 
the parties capable of contracting with respect to 
the lease agree to its cancellation, a subsequent ob¬ 
taining of the approval of the court by the guard¬ 
ian, without the lessee’s knowledge, is a fraud on 
him for which a court of equity will grant relief.®'^ 

In a proceeding to sell an oil and gas lease on 
the ward’s lands, an order of confirmation is nec¬ 
essary to complete the sale and pass title.®* Such 


tixifiT life tenant to receive only the 
royalties proportionate to her Inter¬ 
est, and as entltllngr remainderman 
to receive royalties In proportion to 
his interest in the minerals.—^Texas 
Co. V. Marlin, supra. 

62. OkL—Wiley v. Gypsy Oil Co., 
242 P. 189, 115 Okl. 120. 

53. Tex.—Pure Oil Co. v. Clark, Civ. 
App., 37 S.W.2d 1083, affirmed Clark 
V. Pure Oil Co., Com.App., 56 S.W. 
2d 852. 

lULaeral lease 

Tex.—Pure Oil Co. v. Clark, supra. 

54. N.T.—^In re Stafford, 22 N.T.S. 
706, 3 Mlsc. 106. 

55. Mich.—^In re Cook, 57 N.W. 1085, 
99 Mich. 63. 

56. Mich.—In re Cook, supra. 

67. Okl.—Scott V. Gypsy Oil Co., 239 
P. 887, 112 Okl. 13. 

Finding as to hest Interests of ward 
The court’s finding. In approving 
a guardian’s lease, extending beyond 
the ward’s minority, that it is for 
the best Interests of the minor’s es¬ 
tate Is not subject to collateral at¬ 
tack.—^Mallen v. Ruth Oil Co., D.C. 
OkL, 230 F. 497, affirmed 231 F. 845, 
146 C.C.A. 41. 


58. N.C.—Duffy v. Williams, 45 S.B. 
548, 133 N.C. 195. 

59. Tex.—Pure Oil Co. v. Clark, Civ. 
App., 37 S.W.2d 1083, affirmed 
Clark V. Pure OH Co., Com.App., 66 
S.W.2d 852. 

Application in dual capacity 

That order granting leave to lease 
ward’s land was made in proceedings 
relating to appointment of guardian 
of person of unsound mind and of 
minor, Instead of In proceeding in 
which guardian was appointed guard¬ 
ian of estate of minor, did not ren¬ 
der order void.—^Pure Oil Co. v. 
Clark, supra. 

60. TJ.S.—Self V. Prairie Oil & Gas 
Co., C.C.A.Okl., 28 F.2d 690, rehear¬ 
ing 19 F.2d 481, Euad certiorari de¬ 
nied 49 S.Ct. 250, 278 U.S. 669, 73 
L.Ed. 667. 

Order void on. Its face is subject 
to collateral attaxsk.—^Harrison v. 
Barngrover, Tex.Civ.App., 72 S.W.2d 
971, error refused, certiorari denied 
55 S.Ct. 639, 294 U.S. 731, 79 L.Ed. 
1260. 

61. W.Va.—Slnnett v. (Joff, 109 S.E. 
820, 89 W.Va. 629. 

68. Ark.—Gaines v. Gaines, 173 S. 
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W. 410, 116 Ark. 608, Ann.Cas. 
1917A 1264. 

28 C.J. P 1208 note 43. 

63. Ark.—Gaines v. Gaines, supra 

64. Okl.—Bishop V. Prairie Oil & 
Gas Co., 222 P. 964, 101 Okl. 1— 
Cowles V. Lee, 128 P. 688, 35 Okl. 
169. 

65. Okl.—Sealy v. Pound, 261 P. 161, 
128 Okl. 64. 

Oil and gns lease on three separate 
tracts of land of minors, not confin¬ 
ing provision for starting well within 
twelve months or paying delay rent¬ 
als to each separate tract. Is void for 
lack of definite consideration and 
county court has no authority to con¬ 
firm sale and approve lease.—Sealy 
V. Pound, supra. 

66. U.S.—Clinton v. Twin State Oil 
Co., D.C.Okl., 34 P.2d 948. 

67. Ill.—Field V. Herrick, 5 Ill.App. 
54. 

68;. Okl.—^Atoka State Bank v. 

Cheek, 251 P. 599, 120 Okl. 268. 
Time for completion of sale 
Where condition of contract makes 
sale of oil and gas lease depend on 
I guardianship sale of leEise on Inter- 
1 ests of minors, and five days are 
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an order of confirmation is a final order which the 
court cannot set aside, even during the term at 
which it is made, for mere inadequacy of price, 
or on grounds other than one for which equity 
might avoid a judicial sale.®® Where the order is 
entered nunc pro tunc, it is binding on persons not 
parties to the guardianship proceedings and with¬ 
out notice only from the time it is filed.*^® 

b. Beqnisites, Validity, and Operation of Lease 

The lease must be made In substantial compliance 
with the requirements of the statute and the directions 
of the order of the court. It Is subject to general rules 
of construction as to Its operation and effect. 

A lease of a ward’s land or interest by his guard¬ 
ian, under an order of court, in order to be valid 
and binding, must be made in substantial compli¬ 
ance with the statutory requirements and procedure 
necessary thereto,'^^ such as a provision requiring a 
guardian, executing a mineral lease, to file a bond in 
double the amount of the cash bonus that may be 
paid for the lease and any provisions in the lease 
inconsistent with the statute are void.^® A lease 
executed pursuant to an order of court secures 
its binding force from such order, and any depart¬ 
ure from the proceedings and order which inflicts 


the least injury on the minor or waives any of his 
rights nullifies the lease.'^^ A lease executed with¬ 
out authorization is not made binding by a subse¬ 
quent authorization, without authority to the guard¬ 
ian to ratify or confirm his previous acts.*^® Un¬ 
less properly authorized by the order of court the 
guardian, in making a lease, cannot waive rentals,*^® 
and even where such authority is given he can 
claim credit only for rentals which have been 
waived in good faith.'^'^ Although the lease is void, 
if the ward after attaining majority settles with 
the guardian and accepts the benefits of it with 
full knowledge of the facts, he thereby ratifies or 
adopts the lease,^® if at the time of accepting the 
benefits he is capable of contracting for himself.'^® 
Lease beyond ward*s minority. Although under 
the common law, or statutes simply declaratory 
thereof, a lease by a guardian which extended be¬ 
yond the term of the guardianship was voidable, 
as stated supra § 80, under some statutes a lease 
made by the guardian pursuant to an order or by 
approval of the court is valid, although it extends 
beyond the ward’s minority.®® On the other hand, 
under other statutes, a lease extending beyond the 
period of the ward’s minority cannot be authorized 
or approved by the court,®! and if such a lease i.s 


lowed after such sale to complete 
purchase, purchasers have live days 
after valid order of confirmation of 
such sale within which to complete 
purchase.—^Atoka State Bank v. 
Cheek, supra. 

As Judicial sals 

Okl.—^Winona Oil Co. v. Barnes, 200 
P. 981. 83 Okl. 248. 

Conflrmatiou after correction 

Where a sale of an oil royalty 
by a gruardlan Is confirmed without 
any bond beingr given by the guard¬ 
ian. but ten months thereafter the 
sale Is again confirmed and the 
guardian required to execute a bond, 
and no injury appears, the sale Is 
valid, under a statute providing that 
the court may approve a sale at 
any time after the expiration of five 
days.—^Thomas v. Pure Oil Co., Tex. 
Clv.App.. 297 S.W. 776. 

89. Ind.T.—^In re Perryman, 104 S. 

W. 804, 7 Ind.T. 472. 

7a OkL—^Atoka State Bank v. 

Cheek, 251 P. 599, 120 Okl. 268. 

71. U.S.—Twist V. Prairie Oil & Gas 
Co., aC.A.OkL. 27 P.2d 470, vacat¬ 
ed on other grounds 28 F.2d 1021. 
La.—White v. Hodges, 9 So.2d 438, 
201 La. 1. 

Okl.—Garfield Oil Co. v. Crews. 273 P. 
228, 184 Okl. 229—Curtis v. McCas- 
land, 269 P. 704, 131 Okl. 256—Hor¬ 
ner V. Cudahy Oil Co., 234 P. 350, 
109 Okl. 33—Carllle v. National Oil 
db Development Co., 201 P. 877, 88. 

. OkL 217. 


72. Tex.—Pure Oil Co. v. Clark, Civ. 
App.. 35 S.W.2d 838, reversed on 
other grounds. Com.App., 56 S.W. 2d 
853, second case. 

XCondatory 

Statute requiring bond by guardian 
on executing mineral lease under 
court order Is mandatory .—Pure Oil 
Co. V. Clark, supra. 

such a bond is void where the or¬ 
der appointing guardian is void be¬ 
cause of prior pending guardianship 
proceeding.—^Pure Oil Co. v. Clark, 
supra. 

73. U.S.—Gordon v. Empire Gas & 
Fuel Co., C.C.A.Tex., 63 F.2d 487, 
certiorari denied Gordon v. Empire 
Fuel & Gas Co., 53 S.Ct. 696, 289 
U.S. 761, 77 L.Ed. 1496. 

7A La.—^Andrus v. Tidewater Oil 
Co., 179 So. 61, 189 La 142. 
ZUstake in descziption of property 
Okl.—Bruce v. Cosden Oil & Gas Co., 
246 P. 826, 119 Okl. 28. 

76. La—^White v. Hodges, 9 So.2d 
438. 201 La 1. 

7a Ark.—^Dickey v. Clark. 90 S.W.2d 
236, 192 Ark. 236. 

Sufficiency of order 

The fact that the county Judge 
signed paper authorizing waiver of 
rentals by minor's curator for one 
year did not Justify waiver so as to 
entitle curator to credit for waived 
rentals, since statute provides for 
court orders and not orders.by Judg¬ 
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es of courts in vacation.—Clark v. 
Dickey, 78 S.W.2d 824, 190 Ark. 192. 
Local practice insufficient 
The fact that lessee could not 
cultivate land of minor’s estate with¬ 
out waiver of rentals and that local 
practice existed between landowners 
to waive rentals to Induce third per¬ 
sons to furnish moneys and supplies 
are Insufflclent to entitle curator to 
credit for waived rentals, where 
waiver was not authorized by order 
of competent court.—Dickey v. Clark, 
90 S.W.2d 236, 192 Ark. 67—Clark v. 
Dickey, 78 S.W.2d 824, 190 Ark. 192. 

77. Ark.—Clark v. Dickey, 78 S.W. 
2d 824, 190 Ark. 192. 

78. Okl.—Garfield Oil Co. v. Crews, 
273 P. 228, 134 Okl. 229. 

Batifloatlon not shown by wards 

executing leases of their estate effec¬ 
tive on reaching their majorities.— 
Harrison v. Bamgrover, Tex.Clv.App., 
72 S.W. 2d 971, error refused, certio¬ 
rari denied 65 S.Ct 639, 294 U.S. 731, 
79 L.Ed. 1260. 

79. Okl.—^Bruce v. Cosden Oil & Gas 
Co., 246 P. 826, 119 Okl. 28. 

8a Ark.—^Beauchamp v. Bertlg, 119 
S.W. 76, 90 Ark. 361, 23 L.R.A,,N.S., 
659. 

N.C.—Coxe V. Charles Stores Co., 1 
S.E.2d 848, 215 N.C. 380, 121 A.L.B. 
959. 

28 C.J. p 1208 note 34. 

8L Okl.—Billy v. McGill, 240 P. 119, 
118 OkL 163. 
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made it is void as to the excess of the term beyond 
the ward’s minority.S2 An exception is made, under 
some of these statutes, in the case of oil and gas 
leases, the court having authority to authorize or 
approve such a lease extending beyond the ward’s 
minority.83 

Lease as sale; competitive bidding, A lease for 
a term of years is not a sale within a statute relat¬ 
ing to sales by g^ardians,®^ and although the lease 
is approved and confirmed by the court, without the 
preliminary notice which is essential in case of a 


sale, the lease is valid against collateral attack. 8 5 
Under some statutes, however, an oil and gas lease 
on a ward’s land must be submitted to competitive 
bidding,*® and the court cannot direct the guardian 
to execute such a lease to a certain person for a 
designated sum.*7 Under such a statute the court 
and guardian may accept and approve the highest 
and best bid for the lease, although the bid is for 
a contract varying from the terms of the contract 
advertised, and the fact that the successful bidder 
agrees to pay or does pay the fee of the attorney 
for the guardian does not, in the absence of fraud. 


Xeasa for agrlciiltiiral purposes 1 
Okl.—Billy V. McGill, 240 P. 119, 113 
Okl. 153—^Haddock v. Bronaugh, 
218 P. 848, 92 OkL 197. 

'82. Okl.—^Haddock v. Bronaush. su¬ 
pra. 

Tex.—^Harrison v. Bamgrrover, Civ. 
App., 72 S.W.2d 971, error refused, 
certiorari denied 66 S.Ct. 639, 294 
U.S. 731, 79 LuBd. 1260. 

A. Bnlt for ejectment brought to 
recover lands under lease for agri¬ 
cultural purposes executed by the 
owner after obtaining majority, In 
which defendant baaed his right to 
possession for the year after ward 
obtained majority on guardian's 
lease, such lease being duly approved 
by the county court, was not a col¬ 
lateral attack on the order of such 
county courts as such order was void 
as to the excess of the term beyond 
the minority of the ward.—^Haddock 
V. Bronaugh, 218 P. 848, 92 Okl. 197. 
83. U.S.—Etchen v, Cheney, Okl., 236 
P. 104, 148 C.C.A. 598—Mallen v. 
Ruth Oil Co., C.C.A.Okl., 231 F. 845, 
146 C.C.A. 41, affirming. D.C., 230 
P. 497—^Bettes v. Brewer, D.C.OkL, 
184 F. 343. 

Okl.—^Winona Oil Co. v. Barnes, 200 
P. 981, 83 Okl. 248—Cabin Valley 
Mining Co. v. Hall, 156 P. 670, 68 
Okl 760—^Hutson v. Coblelgh, 119 
P. 416, 29 Okl. 793. 

Beasons for exception, based on ne¬ 
cessity of exploration and develop¬ 
ment to prevent serious loss to the 
estate, as well as loss to lessee.— 
Cabin Valley Mining Co. v. Hall, 155 
P. 670, 672, 53 Okl. 760. 

Statute held unconstitutional, In 
authorizing lease beyond ward's mi¬ 
nority of nolneral lands, other than 
oil and gas.—Tierney Coal Co. v. 
Smith, 205 S.W. 961, 181 Ky. 764, 
modifying 203 S.W. 731, 180 Ky. 816. 
in Texas 

(1) Under Act 1916 c 44. authoriz¬ 
ing guardians to make mineral leases 
of estates of their wards provided 
leases do not extend beyond time 
ward shall become twenty-one years 
of age, such lease vesting lessee with 
estate. In all minerals discovered ter- 
mixuited when wards became of age, 
regardless whether lease vested base 


or determinable fee to minerals ir 
lessee or merely conferred license or 
privilege.—^Harrison v. Bamgrover 
Civ.App., 72 S.W.2d 971, error re¬ 
fused, certiorari denied 65 S.Ct 639. 
294 U.S. 731, 79 KEd. 1260. 

(2) Parties to mineral lease on 
minors* lands must be deemed to 
have contemplated that, pursuant to 
statute, lease should not extend be¬ 
yond minority.—Gordon v. Empire 
Gas & Fuel Co.. C.C.ATex., 63 F.2d 
487, certiorari denied Gordon v. Em¬ 
pire Fuel & Gas Co.. 53 S.Ct 696, 289 
U.S. 761, 77 L.Bd. 1496. 

84L U.S.—Tibbens v, Clayton, D.C. 

Okl., 288 F. 893, affirmed, C.C.A., 

Clayton v. Tibbens, 298 P. 18. 

Okl.—Papoose Oil Co. v. Swindler, 

221 P. 606, 95 Okl. 264—Duff v. 

Keaton. 124 P. 291, 33 OkL 92, 42 

Ii.R.A.,N,S.. 472. 

Oil and gas leases 

(1) An oil and gas lease is a 
contract for the exploration of the 
land for oil and gas according to 
the terms and provisions of the writ¬ 
ten lease, authorized by approval of 
the probate court, and the procedure 
prescribed by the statutes for the 
sale of personalty or of real estate 
do not apply.—^Tibbens v. Clayton, 
D.C.Okl., 288 F. 393, affirmed, aC.A., 
Clayton v. Tibbens, 298 P. 18—^Pfen- 
nlnghausen v. Hulsey, 249 P. 886, 119 
Okl. 294—^Papoose Oil Co. v. Swind¬ 
ler. 221 P. 606, 96 Okl. 264. 

(2) A provision requiring notice to 
be given to a defaulting purchaser 
before the court may order a resale 
of real estate has no application to 
the resale of an oil and gas lease.— 
Pfenninghausen v. Hulsey, supra. 

(3) The lease does not vest title to 
the oil and gas in the lessee, no title 
being vested in such lessee until the 
substance is reduced to possession by 
extraction from the earth.—^Papoose 
Oil Co. V. Swindler, supra. 

In Georgia a guardian’s convey¬ 
ance of estate for years In minor 
ward's property by granting lease for 
ten years constitutes sale of estate 
in land, not renting, so that public 
bidding is not necessary; and nego¬ 
tiations by the guardian looking to a 
private sale or lease are not con¬ 
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trary to public policy, since they are 
necessary to present all the facts to 
the court in the application for an 
order authorizing such sale or lease. 
—Shell Petroleum Corporation v. 
Jackson, 171 S.E. 171, 47 Ga.App. 
667. 

85. Okl.—^Duff V. Keaton, 124 P. 291, 
33 Okl. 92, 42 L.R.A.,N.S., 472. 

86. U.S.—Twist V. Prairie Oil & Gas 
Co., C.C.A.Okl., 27 P.2d 470, vacated 
on other grounds 28 F.2d 1021. 

Okl.—Winona Oil Co. v. Barnes, 200 
P. 981, 88 Okl. 248. 

Snffiolanoy of notice 
It is not necessary, in notice of 
sale at public auction of oil and gas 
mining leases on minor's property, 
to give minute description of Im- 
provemeifts on land, but is sufficient 
if land is described according to le¬ 
gal numbers, and enables public to 
understand, by exercise of ordinary 
diligence, what property is offered 
for sale, and to identify it by ex¬ 
amination, if more particular knowl¬ 
edge is desired.—^Adams v. Tidal Oil 
Co., 237 P. 443, 113 Okl. 16. 

Extension of lease prior to statute 
not affected thereby.—Clayton v. Tib¬ 
bens, C.C.A.Okl., 298 F. 18, affirming, 
D.C., Tibbens v. Clayton, 288 F. 393. 

87. U.S.—Tibbens v. Clayton, D.C. 
Okl., 288 F. 393, affirmed, C.C.A., 
Clayton v. Tibbens, 298 F. 18. 

Xease held exeouted after opportuni. 
ty for bidding 

Where a guardian petitions the 
county court to sell an oil and gas 
lease on his ward's land, and an or¬ 
der authorizing the guardian to offer 
a lease at public auction is made, 
and the guardian in compliance 
therewith so offers the lease, and 
sells it to the highest bidder, and 
makes his return to the county court, 
whereupon an order authorizing the 
guardian to execute the lease is made, 
and the lease Is executed in com¬ 
pliance therewith, it is not Invalid 
as directing the guardian to execute 
a lease to a designated person for a 
designated price, an the lease was ex¬ 
ecuted after a full opportunity had 
been given for competitive bidding. 
—^Bishop V. Prairie Oil & Gas Co., 
222 P. 964, 101 OkL 1. 
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invalidate the proceedings or avoid the contract.®^ 

Operation and effect of lease, A covenant in an 
oil and gas lease to protect the boundary lines and 
develop the property is a covenant with the minor 
ward and not with the guardian, unless there are 
express terms to the contrary; and the ward, after 
attaining his majority, may sue the lessee for dam¬ 
ages arising partly before and partly after his ma¬ 
jority.®® Under some statutes, if a guardian leases 
a ward’s lands, which are state school lands, for 
oil and gas the ward becomes entitled to a speci¬ 
fied interest in the royalties reserved.®® 

Modification. A guardian who has executed a 
lease under order of and with the approval of the 


court has no power thereafter to modify the terms 
of the lease without the approval of the court; nor 
will the guardian’s statement to the effect that the 
lease is modified bind the ward.®^ 

Vacating or setting aside lease. A lease of a 
ward’s lands or minerals, authorized or approved 
by the court, may be canceled for fraud in its pro¬ 
curement ;®® but it will not be canceled for mere 
inadequacy of consideration,®® unless it is so gross¬ 
ly inadequate as to constitute, in and of itself, 
fraud ;®^ nor can the ward, after attaining his ma¬ 
jority, have the lease canceled where the lessee has 
performed the covenants on his part and the ward 
has accepted the benefits of the lease.®® 


VI. ACOOUNTINa AND SETTLEMENT 


§ 143. Necessity in General 

The guardian must account for the ward’s estate and 
Is usually required to file Interim reports periodically. On 
the termination of the guardianship he should file a final 
report and deliver to the ward or other proper person all 
property of the estate remaining In his hands. 

It is the duty of the guardian to account for his 


ward’s property®® as long as the property remains 
in his possession unaccounted for.®7 After receiv¬ 
ing credit for disbursements properly made, it is his 
duty to deliver all the property or funds remaining 
in his hands to the ward,®® or to the succeeding 
guardian or to the person who is lawfully entitled 


38. OkL—^Wlley v. Gypsy Oil Co., 
242 P. 189, 115 Okl. 120. 

89. W.Va.—Cummlngrs v. United 

Fuel Gas Co.. 182 S.E. 789, 116 W. 
Va. 699. 102 A.L..R. 264. ' 

90. Tex.—^Mathews v. Myers. Civ. 
App., 42 S.W.2d 1099. 

91. Okl.—^Ardlzzonne v. Archer, 160 
P. 446, 71 Okl. 289. 

92. U.S.—Harrell v. Prairie Oil & 
Gas Co., aC.A.Okl., 8 F.2d 286, 
certiorari denied 46 S.Ct. 349. 270 
U.S. 648, 70 L.Ed. 780. 

Okl.—^Horner v. Cudahy Oil Co., 234 
P. 360, 109 Okl. S3. 

Jnxisdlotlon 

County court, as probate court, has 
no Jurisdiction, where a lease has 
heen approved, to cancel It on the 
ground that It was secured by fraud¬ 
ulent representations.—In re John¬ 
son. 179 P. 606, 72 Okl. 174—Ozark 
Oil Co. V. Berryhlll, 143 P. 178, 43 
Okl. 523. 

93. U.S.—^Twist V. Prairie Oil & Gas 
Co., 27 F.2d 470, vacated on other 
grounds 28 F.2d 1021—Harrell v. 
Prairie Oil & Gas Co., aC.A.Okl., 
8 F.2d 236, certiorari denied 46 S. 
Ct 349, 270 U.S. 648. 70 L.Bd. 780. 
Applloatioxi for oertlorail to re¬ 
view gruardlanship of minors' estate 
is Insufficient for court to set aside 
lease or sale of royalty on ground 
prices were inadequate; but, on cer¬ 
tiorari to review lease and sale of 
royalty, court may examine tran¬ 
script In p^slngr on greneral demurrer 
and special exceptions.—^Thomas v. 


Pure on Co., Tex.Civ.App., 297 S.W. 
776. 

94. U.S.—^Harrell v. Prairie Oil & 
Gas Co., C.C.A.Okl.. 8 F.2d 236, cer¬ 
tiorari denied 46 S.Ct. 849, 270 U.S. 
648, 70 L.Bd. 780. 

95. U.S.—Clinton v. Twin State Oil 
Co.. D.C.Okl.. 34 P.2d 948. 

96. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.M 0 ., 
106 F.2d 496. 

Iowa.—^In re Morris' Guardianship, 
292 N.W. 836, 228 Iowa 646. 

Mass.—^Tierney v. Coolldgre, 32 N.B. 
2d 198, 308 Mass. 266. 132 A.L 1 .R. 
1349. 

Mont.—In re Culfe's Estate, 207 P. 
640, 63 Mont. 399. 

N.J.—Caruso v. Caruso. 141 A. 16, 
102 N.J.Eq. 898. reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130. 

N.T.—In re Bunting's Estate, 23 N. 
Y.S.2d 926, 261 App.Div. 32, rear¬ 
gument denied 26 N.T.S.2d 800, 261 
App.Div. 890, and motion denied 34 
N.E.2d 900, 286 N.T. 739. Appeal 
dismissed 86 N.E.2d 98, 286 N.T. 
664. Modified on other grounds 38 
N.T.S.2d 414, 263 App.Div. 976. Re¬ 
versed on other grounds 43 N.E.2d 
466, 288 N.T. 388, reargument de¬ 
nied 44 N.E.2d 623, 289 N.T. 660. 
Okl.—Glenn v. State, 114 P.2d 192, 72 
OkLCr. 165. 

Pa.—^Ringer v. Flnfrock, 17 A.2d 848, 
840 Pa. 458. 

Wash.—In re Carlson's Guardianship. 

297 P. 764, 162 Wash. 20. 
Accounting by: 


Foreign guardian see Infra S 192. 
Successive guardians see infra 9 
196. 

**Mandntory” duty 

Pa.—^In re Giese's Estate, 180 A 711, 
119 Pa.Super. 232—In re Seamans' 
Estate, 39 LackJur. 67. 

Tex.—^Heyn v. Massachusetts Bond¬ 
ing & Insurance Co., Clv.App., 110 
S.W.2d 261, error dismissed. 
Beadlness to acooimt 
A guardian. If called on to ac¬ 
count either with the probate court 
or with the ward, should be able and 
ready to do so.—Probate Court of 
City of Providence v. Higgins, 191 
A. 260, 58 R.I. 58. 

Conflicting Interests 

The law will require strict ac¬ 
counting by guardian, especially 
where his Interests conflict with 
those of wards.—Moroney v. Moro- 
ney, Tex.Com.App., 286 S.W. 167, re¬ 
forming, Clv.App.. 280 S.W. 264. 
Revocation of trust 

It Is the duty of every guardian 
whose trust as such Is revoked to 
account honestly to the late ward 
or to his successor in the trust If 
there be one.—Campbell v. O'Neill, 72 
S.B. 732, 69 W.Va. 459—28 C.J. p 1210 
note 94. 

97. N.T.—^In re Walls’ Guardianship, 
88 N.T.S.2d 879. 179 Mlsc. 924— 
McBrlen v. McBrien, 271 N.T.S. 
905, 150 Mlsc. 849. 

28 C.J. p 1208 note 60. 

98. Okl.—State ex rel. Hembree v. 
Cleveland County Court, 118 P.2d 
247, 189 OkL 383. 

28 C.J. p 1209 note 67. 
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thereto as owner, trustee, or in such other capacity 
as may lawfully appear.®® 

The guardian is not entitled to a credit for ex¬ 
penditures until he has hied an account showing the 
items;! and he is not discharged from liability un¬ 
til his account is submitted® and the balance paid 
over,® either in cash,^ or in securities in which the 
estate has been properly invested.® If the guardian 
gives his note, or in any other way postpones the 
actual payment of the balance, his liability is not 
released,® although the contrary has been asserted 
where the guardian’s note is accepted and the ac¬ 
count discharged, without fraud or imposition.^ 

Time for reports and final settlement The guard¬ 
ian should file regular reports,® either annually, bi¬ 
ennially, triennially, or on the order of the court, 
according as the statute may provide.® The safety 
of the guardian, the requirements of business pru¬ 


§ 143 

dence, and the welfare of the ward and his estate 
demand that this be done.!® 

On termination of the trust it is the duty of the 
guar-dian to exhibit a final account of his guard¬ 
ianship to the probate court and to make a settle¬ 
ment with the probate judge or with the ward.!! 
Unless the guardianship has terminated during the 
minority of the ward, the guardian should make his 
accounting when the infant reaches majority;!®' 
but an account cannot always be settled on the pre¬ 
cise day on which the ward attains his majority, 
and there is no objection to a subsequent settle¬ 
ment.!® In the absence of statutory authority, the 
final settlement cannot be made during the minority 
of the ward if the guardianship has not terminated 
and the guardian is in office.!^ On the removal of a 
guardian it is a matter of course to require him to 
account and to pay over the balance, if any, which 
shall be found in his hands on such accounting.!® 
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99. Minn.—Jacobson v. Anderson, 76 
N.W. 607, 72 Minn. 426. 

28 C.J. p 1209 note 58—40 C.J. p 1292 
note 64 [a] (5). 

1. Ill.—Wlcklser v. Ck)ok, 85 UL 

68 . 

28 C.J. P 1208 note 51. 

Right to credits see infra 8 161. 

2. Tex.—^Massle v. DeShields, Civ. 
App., 62 S.W.2d 822. error refused 
-Whitfield V. Burrell, 118 S.W. 
153, 64 Tex.Clv.App. 667. 

Xn Iioulslaaa 

No law permits parent to discharge 
price of adjudication of property to 
parent, until termination of tutorship 
and rendition of final account.— 
Townsend v. Atterberry. 132 So. 411, 
171 La. 885. 

3. Mass.—Mclntlre v. Ensign, 121 N. 
E. 642, 232 Mass. 83. 

auardiaa as tenant by cnrtesy 
If the guardian is tenant by the 
curtesy of the' funds which the ward 
owns in fee, he cannot be ordered 
to pay them over, although he may 
be reQulred to account in order to 
determine the amount.—In re Camp, 

27 N.B. 799, 126 N.T. 877. 

4. Ala.—Shackleford v. Cunningham, 
41 Ala. 208. 

28 C.J. p 1209 note 61. ^ 

5. N.C.—Cobb V. Fountain, 121 S.B. 
614. 187 N.C. 336. 

28 C.J. p 1209 note 62. 

In Fenns 3 rlvanla 

(1) The guardian is not entitled to 
turn over specific property in lieu 
of cash unless the parties in interest 
so agree or the court so directs.— 
In re Phillips* Estate. 180 A 715, 
119 Pa.Super. 241—^In re Glese’s Es¬ 
tate. 180 A 711, 119 Pa.Super. 232. 

<2) However, there is authority 
holding that, where an Investment is 
a proper one, .the: guardian may turn 


it over to his ward and is not obliged 
to turn it into money.—^In re Lat- 
shaw*8 Estate, 17 Pa.Dlst & Co. 27, 
47 Montg.Co. 120. 

(3) A legally appointed guardian 
can ask the court for leave to make 
distribution in kind, but a self-con¬ 
stituted guardian cannot do so.—^In 
re McTague’s Estate, 18 A.2d 532, 144 
Pa.Super. 80. 

6. S.C.—Wardlaw v. Gray, 11 S.C. 
Eq. 644. 

Va.—^Hamlin v. Atkinson, 6 Rand. 
674, 27 Va. 6741 

7. Ga.—Coleman v. Davies. 45 Ga. 
489. 

28 C.J. p 1209 note 64. 

8. Ark.—Shell v. Sheets, 162 S.W. 
2d 301, 202 Ark. 708. 

Wash.—In re Carlson's Guardianship, 
297 P. 764, 162 Wash. 20. 

9. Hawaii.—^In re Guardianship of 
Trask, 27 Hawaii 343. 

Mich.—In re Titsworth’s Estate, 286 
N.W. 97, 288 Mich. 662—In re 
Horn's Estates. 280 N.W. 142, 286 
Mich. 146. I 

Nev.—^In re Anderson's Guardianship, 

7 P.2d 814, 54 Nev. 108. 

Tenn.—Monteverde v. Christie, 134 S. 
W.2d 906, 23 Tenn.App. 614—Brown 
v. Brown, 64 S.W.2d 69, 16 Tenn, 
App. 230. 

Wis.—^In re Hewitt's Estate, 215 N. 

1 W. 673, 194 Wis. 16. 

28 C.J. p 1208 notes 52. 53. 

la Ind.—^Alcon v. Koons, 82 N.E. 
92, 42 Ind.App. 537, petition over¬ 
ruled 84 N.E. 1104, 42 Ind.App. 537. 
28 C.J. P 1209 note 64. 

11. Okl.—Glenn v. State, 114 P.2d 
192, 72 OkLCr. 166. 

Wash.—^In re Carlson's Guardian¬ 
ship, 297 P. 764. 162 Wash. 20. 

28 C.J. P 1209 note 65. 
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Time to compel accounting see infra 
9 158. 

Death of ward 

Pa.—^In re Templar's Estate, 38 Pa. 
Dlst. & Co. 288. 

ICarxiage of ward 

On ward's arriving at age of eight¬ 
een and being married, it was gruard- 
ian's duty to file a final account— 
Dorsey v. Murphy, 194 So. 603, 188 
Miss. 291. 

Bemoval of property to another Ju¬ 
risdiction 

Under some statutory provisions 
the guardian of minor, whose prop¬ 
erty jLs ordered removed to another 
state in which ward resides, should 
not be removed from ofi^ce, but 
should be reqiuired to make final set¬ 
tlement of guardianship.—George v. 
Widemlre. 7 So.2d 269, 242 Ala. 679. 

12. La.—Cook V. Myrlck, 168 So. 493, 
185 La. 69. 

Ohio.—Guardianship of Zimmerman, 
47 N.E.2d 782, 141 Ohio St 207. 
Okl.—State ex rel. Hembree v. Cleve¬ 
land County Court, 118 P.2d 247. 
189 Okl. 383. 

Pa.—^In re Giese's Estate, 180 A 711, 
119 Pa.Super. 232. 

13. W.Va.—^Mitchell v. Penny, 66 S. 
E. 1003, 66 W.Va. 660, 135 Am.S.R. 
1046. 26 L.R.A..N.S.. 788. 

28 C.J. p 1209 note 66. 

Transactions Included see infra 9 149. 

Ala,—^Matthews v. Mauldin, 38 
So. 849. 142 Ala. 434, 4 Ann.Cas. 
344. 

28 C.J. P 1209 note 68. 

16. W.Va.—Campbell v. O'Neill, 72 
S.E. 732, 69 W.Va. 469. 471. 

28 C.J. P 1210 note 93. 

Successive guardians see infra 9 136. 
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§ 144. Relief from Duty to Account 

The circumstances of the particular case may relieve 
the guardian of his duty to account, as where he has 
received no property of the ward, or where the ward, 
after reaching majority, has validly waived or released 
his rights. 

The guardian mayi® or may noti*^ be relieved 
from his duty to account, depending on the circum¬ 
stances of the particular case. A guardian will not 
be required to account where it appears that he has 
received nothing belonging to the ward,^® unless he 
was grossly negligent in failing to collect funds be¬ 
longing to the estate.19 After a ward has arrived 
at full age, he may waive his legal right to an ac¬ 
counting,20 and join his g^iardian in asking for the 
latter’s discharge.^i It has been held that, where 
the guardian’s estate has previously been settled as 
an insolvent estate, an accounting will not be re¬ 
quired ;22 but there is authority to the contrary.23 
If the guardian has acted as such he cannot refuse 
to account on the ground that the records do not 
show that he was appointed or had qualified,24 and 
he cannot escape liability to account for funds re¬ 
ceived by him as guardian on the ground that they 
belong to someone other than his ward,25 or by 
showing a contract between him and the heirs of 
the deceased ward made in the ward’s lifetime 
whereby the guardian became entitled to the entire 
fund in his hands.2® 

Release, The guardian is relieved from liability 
to account where a full settlement has been made 

ISi Ind.—State v. Parrish, 27 N.E. 

662, 1 IndLApp. 441. 

Ward's laches or neglect see Infra 
8 153. 

PiLDidg used for domestlo purposes 
It has been held that no account¬ 
ing: need be made as to funds used 
for domestic purposes by the gruard- 
ian as the husband of his ward with 
her consent—State v. Parrish, su¬ 
pra. 

17. Bzhibitlou of books to ward 
The fact that the gruardian exhibit¬ 
ed his books of account to the ward 
from year to year and also when 
the ward became of age, and at that 
time made a statement showing the 
balance due, will not exempt him 
from liability to an account of the 
whole trust where no formal ac¬ 
count was delivered to her and she 
did not examine the particulars of 
the account in the books.—Rapalje v. 

Hall. 1 SandtCh., 899. 

la La.—Withers v. Withers, 4 La. 

134. 

28 aj. p 1209 note 69. 

19- Pa.—^In re Wailes* Estate, 10 Pa. 

Dlst 648. 

fla Pa.—^M:arr*s Appeal, 78 Pa. 66. 

28 C.J. p 1210 note 73. 

SL Pa.—Marr's Appeal, supra. 


with the ward after he attains majority and the re- 
lease is executed with full information, and without 
fraud, deception, or concealment.27 The release 
must be supported by a sufiicient consideration, and 
the guardian’s performance of his legal duties is 
not such a consideration; but the settlement of a 
disputed claim is a sufiicient consideration to sus¬ 
tain a release by the ward to the guardian.28 A 
release to the guardian in his representative capacity 
operates only to discharge claims to funds received 
by the guardian as such.29 

§ 145. Penalties or Fines for Failure to Ac* 
count 

Under some statutes the guardian may be penalized* 
for failure to account. 

Ordinarily the guardian’s failure to comply strict¬ 
ly with statutory provisions, or his neglect to ren¬ 
der accounts with some regularity and promptness, 
does not necessarily impose punitive responsibility 
on him, and, if there is loss to the estate, the ques¬ 
tion of the guardian’s liability therefor depends on 
the circumstances under which the loss occurred.^O' 
Although guardians are by statute sometimes made 
liable to a penalty for failure to account,®^ a stat¬ 
ute imposing as a penalty for failure to file an ac¬ 
count within the proper time a percentage of the 
value of the estate has been held invalid as arbi¬ 
trary and discriminatory, and not based on any rea¬ 
sonable theory of compensation.22 In the absence of 

“prlma facie evidence” of settlement. 
—Park V. Park, D.C.Ga., 37 P.Supp. 
186, reversed on other gprounds, C.C. 
A., 123 F.2d 370. 

28- U.S.—Channon v. Ludlam, C.C'.. 
A.I11., 16 F.2d 746, certiorari de¬ 
nied Ludlam V. Channon, 47 S.Ct.. 
660, 274 U.S. 747. 71 L.Bd. 1328. 

H.J.—Markley v. Camden Safe 
Deposit & Trust Co., 69 A. 1100, 74 
N.J.Ea. 279. 

28 C.J. p 1210 note 77. 

30. Cal.—In re Curtis' Estate, 68 P:. 
936, 121 Cal. 468. 

Forfeiture of commissions for fail¬ 
ure to account see infra 9 164. 

AdvsxLoes by groardlaii 
Where revenues of minor’s estate 
have been Insufficient to reimburse 
curator for advances made by him, 
he should not be penalized for not 
filing annual account.—^In re Duple- 
chain's Estate, 122 So. 280, 168 La, 
428. 

31- Ind.—^Elceman v. Leonard, Td- 
Ind. 46. 

28 C.J. p 1210 note 87. 

38- Wash.—In re Kelley's Estate, 74 
P.2d 904, 198 Wash. 109—In re 
Demlng’s Guardianship, 73 P.2d 
764, 192 Wash. 190. 


2. Ala.—^Patterson v. Leachman, 19 
Ala, 746. 

3. Me.—Woodbury v. Hammond, 64 
Me. 332. 

24. Miss.—Gregory v. Field, 63 Miss. 
323. 

25- N.C.—^Humble v. Mebane, 89 N.C. 
410. 

28- Iowa,—In re Lindsay, 109 N.W. 
473, 132 Iowa 119—Mase v. Martin, 
106 N.W. 3. 

27- Pa,—^In re Stryker's Estate, 17 
Phila, 507. 

Ward's release as relieving guardian 
from liability generally see Infra § 
159. 

Fraud or duress held not shown ' ' 
U.S.—Channon v. Ludlam, C.C.A.I11., 
16 F.2d 746, certiorari denied Lud¬ 
lam V. Channon, 47 S.Ct. 660, 274 
U.S. 747, 71 L.Ed. 1328. 

Trader Georgy law, receipts and 
releases, executed In favor of gruard¬ 
ian by Infants on reaching major¬ 
ity are not In themselves binding 
unless It Is made to appear that they 
evidence a final settlement after full 
exhibit of the guardian's accounts, 
and with full knowledge by the In¬ 
fants of their legal rights; and, if 
attacked within four years, the re¬ 
ceipts and releases are not even 
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statutory authority the court has no jurisdiction to 
fine a guardian for failure to make a settlenicnt.33 

I 146. Who May Be Required to Account 

An accounting may be required of anyone acting as 
guardian, Including a natural, statutory or special guard¬ 
ian, or even a volunteer; and the personal representa¬ 
tives of a deceased guardian have been held required 
to account. 

Any person acting as guardian may be required 
to account,34 and this includes a natural guardian,35 
a statutory guardian,3® even though his appointment 
is void,37 a special guardian to sell realty,38 or even 
a mere volunteer, quasi guardian, or guardian de 
son tort.33 An agent appointed by the guardian to 
manage the estate may be required to file and set¬ 
tle an account of his agency.40 It has been held 
that, if the guardian dies before the settlement of 
his account, his personal representatives may be re¬ 
quired to account^l without a prior presentation of 
a claim by the ward,42 and that, where the deceased 
guardian leaves no estate, the surety on his bond 
may be cited to file the account.43 However, it has 
also been held that a ward, after becoming of age, 
cannot cite the administrator of his deceased guard¬ 
ian to an accounting.44 


§ 147. Who May Require Accounting 

An accounting may be required by the ward after his 
majority, and, in a proper case, by a next friend or third 
person during the ward’s minority. The personal repre¬ 
sentative of a deceased ward, a creditor of the ward, 
and the court Itself have also been held entitled to re- 
quire an accounting. 

In general, whether a particular individual is em¬ 
powered by statute to demand an accounting de¬ 
pends on the terms of the governing statutes.^® 
In some jurisdiction, where the guardian fails to 
file his final account at the proper time, the court 
may, on its own motion or on complaint of a per¬ 
son interested in the estate, require the guardian to 
appear and file an account.46 

Where an infant ward has reached majority, he 
may require an accounting,4 7 and, while ordinarily 
he has no such right before he comes of age,48 nev¬ 
ertheless a next friend or other third person may 
ask an accounting on behalf of the ward during the 
ward’s minority where the circumstances so war¬ 
rant,49 as where the guardian has been removed,^® 
or is misappropriating the ward’s estate,®^ or has 
become insolvent and left the state without making 
a settlement.53 

On the termination of guardianship by the mar¬ 
riage of a female ward, she may call her guardian 
to immediate account's At common law the hus- 


83. Mo.—Greene County v. Rose, 88 
Mo. 390. 

34. W.Vo.—Campbell v. O’Neill. 72 
S.E. 732, 69 W.Va. 469. 
Testameatary trartee transferxliisr 
funds to himself as guardian, and 
thereafter administering them as 
guardian. Is accountable as guardian. 
—In re Klnhade’s Trusteeship, 155 
N.E. 511. 23 Ohio App. 274. 

36. W.Va.—Campbell v. O’Neill, 72 
S.E. 732, 69 W.Va. 459. 

28 C.J. p 1210 note 88. 

36. Miss.—Earle v. Crum, 42 Miss. 
165. 

W.Va.—Campbell v. O’NeUl, 72 S. 
B. 732, 69 W.Va. 469. 

37. W.Va.—Campbell v. O’Neill, su¬ 
pra. 

38. W.Va.—Campbell v. O’Neill, su¬ 
pra. 

28 C.J. p 1210 note 91. 

39. Pa.—^In re Daniels’ Estate, 36 
Pa.Dl8t. & Co. 383. 

28 C.J. p 1210 note 92, p 1064 note 9. 

40. Pa.—^Matter of Getts, 2 Ashm. 
441. 

W.Va.—Campbell v. O’NeiU, 72 S.B. 
732, 69 W.Va, 459. 

41. Okl.—^Equitable Surety Co. v. 
Sapp, 187 P. 917, 77 Okl. 221. 

28 CJ. p 1210 note 96. 

42. Wash.—Ong v. Whipple, 3 P. 
898. 3 WaslLT. 288. 


43. Iowa,—^Farrington v. Secor, 60 
N.W. 193, 91 Iowa 606. 

Pa.—In re Miller, 26 PlttBb.Iieg.J. 
344. 

Death of surety 

Former ward can maintain equita¬ 
ble action for accounting against 
devisees of deceased surety of de¬ 
ceased guardian, and have property 
acquired by defendant from surety 
without consideration, surcharged 
with guardian’s debt.—^Madison v. 
Buhl, 8 P.2d 271, 51 Idaho 664. 

44. Gta.—^Eason v. Elckllghter, 144 
S.E. 770, 771. 167 Ga. 63, answer to 
certified questions conformed to 
145 S.E. 638, 38 Ga.App. 763. 

Season for rule 

“The right to a citation exists in 
cases where the person sought to be 
brought Into court by citation Is com¬ 
pelled to make some kind of return; 
and we do not think that the admin¬ 
istrator Is compelled to make his 
returns of the ants and doings of the 
deceased guardian for whose estate 
he Is appointed administrator.’’—^Ea¬ 
son V. Elckllghter, supra, 

45. The administrator of veterans’ 

affairs Is empowered, by the federal 
statutes to Intervene In a tutorship 
proceeding involving a veteran’s mi¬ 
nors and demand an accounting as 
to moneys previously paid over to 
the tutor.—^In re Wyly’s Tutorship, i 
186 So. 55, 191 Da. 644. I 
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ULolsterlal duty of olerk 
The duty of the clerk to summon a 
delinquent guardian to account Is, 
under some statutory provisions, 
purely ministerial.—Brown v. Brown, 
64 S.W.2d 69, 16 TenmApp. 230. 

46. Tex.—^Whitfield v. Burrell, 118 
S.W. 153, 64 TexClv.App. 667. 

47. Iowa,—^Armon v. Craig, 214 N. 
W. 666. 203 Iowa 1338—In re Mc- 
Murry, 78 N.W. 691. 107 Iowa 648. 

Okl.—State ex rel. Hembree v. Cleve¬ 
land County Court, 118 P.2d 247, 
189 Okl. 383. 

Pa,—^In re Glese’s Estate, 180 A. 711, 
119 Pa,Super. 232. 

Primary duty to account to ward 
The guardian’s duty Is primarily 
to account to the ward rather than 
to the court.—Southern Surety Co. v. 
Jones, 214 P. 727, 90 OkL 285. 

48. Ind.—^Peck v. Braman, 2 Blackf. 
141. 

49. Wash.—In re Montgomery’s Es¬ 
tate, 248 P. 64. 140 Wash. 51. 

28 C.J. p 1211 notes 2, 3. 
sa Md.—^Richards v. Swan, 7 Gill 
366. 

28 C.J. p 1211 note 4. 

51. Wash.—^In re Montgomery’s Es¬ 
tate, 248 P. 64, 140 Wajsh. 61. 

62. Ey.—Clements v. Ramsey, 4 S. 

W. 311, 9 Ky.L. 172. 

53. N.C.—Fowler v. McLaughlin, 42 
S.E. 589, 181 N.C. 209. 

28 aj. p 1097 note 27. 
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band also could demand an accounting.54 Howev¬ 
er, a minor whose marriage has not effected emanci¬ 
pation, by reason of her failure to obtain the con¬ 
sent of her tutrix, cannot compel an accounting by 
the tutrix.55 

An accounting may be demanded by the personal 
representatives of a deceased ward,®® by a creditor 
of the ward’s estate,®*^ or by the guardian’s succes¬ 
sor in office, see infra § 195. It has been held that 
a foreign curator of a deceased ward may demand 
an accounting under some circumstances;®® but it 
has also been held that a conservator appointed in 
another state for a minor who is a lunatic cannot re¬ 
quire the guardian to account.®® 

An account cannot be demanded by the mother 
of an illegitimate child,®® or by a ward who has as¬ 
signed his interest in the estate. ®1 A guardian de 
son tort is not entitled as of right to an accounting 
where the beneficiary’s interests are, in the judg¬ 
ment of a court of equity, better subserved by spe¬ 
cific relief as to the particular fund or property over 
which authority was assumed.®® The undertutor 
cannot require an accounting by the tutor during 
the existence of the tutorship.®® 


Surety on bond. Where a guardian has allegedly , 
used guardianship funds improperly and allegedly 
violated his obligation as guardian in other re¬ 
spects, the surety on his bond can maintain an ac¬ 
tion prior to the termination of the guardianships 
to enforce the liability of the guardian in exoner¬ 
ation of the surety and to surcharge and correct the 
guardian’s accounts.®^ 

§ 148. Requisites and Sufficiency of Account 

The account must comply with statutory require¬ 
ments and be clear, complete, and properly Itemized, If 
there are several wards* It is generally required that 
separate accounts be filed for each. Informalities as to 
the account, however, will not necessarily render It In- 
sufficient. 

The account filed by the guardian must be in 
compliance with the requirements of the statute,®® 
although the fact that the account contains infor¬ 
malities will not render it insufficient if the ward’s 
rights are fully protected thereby.®® It must be 
clear and accurate,®"^ complete,®® and properly item¬ 
ized.®® An account rendered long after the guard¬ 
ianship has ceased need not be so full and exact 
as would otherwise be required, if there is no sus- 


54. Pa.—Cummings' Appeal, 2 Am. 
L.J.,N.S.. 128. 

65. La.—Guillebert v. Grenier, 82 
So. 238, 107 La. 614. 

56. Cal.—Livermore v. Ratti, 89 P. 
827. 150 Cal. 468. 

28 C.J. p 1211 note 7. 

57. Pa.—^In re Carr’s Estate, 4 Pa. 
Co. 128. 

Potential creditor 

An Insurance company which Im¬ 
properly paid Insurance moneys to 
an individual who had been appoint¬ 
ed guardian of the ward's person has 
been held a potential creditor ajid 
entitled to an accounting, at least 
where the guardian asserts that the 
moneys were applied to the ward’s 
benefit an4 that he is willing to ac¬ 
count; and this is so notwithstand¬ 
ing the former ward objects to an 
accounting.—In re Daniels' Estate, 86 
Pa.Dl8t. & Co. 388. 

58. 111.—McCleary v. Menke, 109 111. 
294. 

28 C.J. p 1211 note 9. 

59. N.T.—^Matter of Traznier, 2 
Redf.Surr. 171. 

60l Puerto Rico.—^Rodriguez v. San 
Miguel, 4 Puerto Rico 101. 

61. N.T.—^De Guerle v. Bonfantl, 19 
N.Y.L.Rec. 681. 

6SL CaL—Stull v. Benedict, 102 P. 
961, 10 Cal.App. 619. 

68. La—Galllard v. Foster, 15 La 
Ann. 121. 

28 C.J. p 1211 note 12. 


64. Beal party In interest 

Where guardian fails to execute 
faithfully the trust reposed in him as 
such, on which his bond is condi¬ 
tioned, the surety thereon is sub¬ 
jected to liability, and as a “real 
party in interest” is entitled to have 
the wrong remedied.—Maryland Cas¬ 
ualty Co. V. Lawing, 25 S.E.2d 183, 
223 N.C. 8. 

Biglit as creditor 

Generally surety on guardian’s 
bond is a “creditor” of his principal 
from the date of execution of bond, 
even though no default occurs until 
long afterward.—Maryland Casualty 
Co. V. Lawing, supra. 

66. Miss.—^Whitney v. Whitney, 16 
Miss. 740. 

N.J.—^Burnham v, Bailing, 16 N.J.Eq. 
144. 

Periods of suretyship 

Guardian's account should be seg¬ 
regated into separate periods corre¬ 
sponding with periods of suretyship 
by successive sureties on guardian’s 
bond.—^In re Sacks' Estate, 274 N.T. 
S. 707, 163 Misc. 262. 

66. Ill.—Cheney v. Roodhouse, 25 
N.E. 1019, 185 Ill. 257, affirming 
32 IlLApp. 49. 

28 C.J. p 1211 note 18. 

Fropziety of designation 

(1) Any report of final acts of 
guardian, regardless of how report 
is designated, on which hearing is 
had and on which court determines 
liability to ward's estate, is “final” 
euscount.—^In re Kostohrls* Estate, 29 
P.2d 829, 96 Mont 226. 
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(2) Where a guardian improperly 
designated her account as an admin¬ 
istratrix’ account it was held not 
error for the court to proceed with 
the account as a guardian account 
notwithstanding the Improper desig¬ 
nation.—^McCauley v. American Sure¬ 
ty Co. of New Tork, 263 P. 90, 81 
Mont 161. 

Pallnze to state acoonnt with admlxu 
IstratOT 

It is not necessary to state a sep¬ 
arate account between the guardian 
and the administrator of a deceased 
infant ward, where those entitled to 
the ward’s estate have already re¬ 
ceived their shares, and merely the 
manner of stating the account, and 
not misconduct on the part of the 
guardian, is alleged.—McNeill v. 
Hodges, 83 N.C. 504. 

67. Wash.—Hill v. Smith, 36 P. 1071, 
8 Wash. 330. 

28 O.J. p 1211 note 19. 

The purpose of guardianship ac¬ 
counts is to furnish evidence of the 
condition of the estate in order that 
the court may correctly adjudicate 
the rights of the parties.—^Hastings 
V. Huber, 1 So.2d 749, 241 Ala. 160. 

68. Mich.—In re Tltsworth’s Estate, 
286 N.W. 97, 288 Mich. 652. 

Miss.—^In re Guardianship of Home, 
173 So. 660, 178 Miss. 714. 

28 C.J. p 1212 note 20. 

69. Mich.—In re Horn’s Estatesi 
280 N.W. 142, 285 Mich. 145. 

28 aj. p 1212 note 21. 



39 C.J.S. 


OTJABBIAlf AND WARD 


§ 149 


picion of fraud by the guardian^® The account 
should be rendered on oath.^i 

Statement by court. Under the statutes of some 
states, if the guardian fails to file his account for 
final settlement when required to do so, the court 
may cause the account to be made up, audited, and 
settled on such evidence as may be adduced on be¬ 
half of the ward.72 

Several wards. As a general rule, if there are 
several wards separate accounts should be filed for 
each ward,*^3 showing the receipts, disbursements, 
and balance with respect to each ward;'^^ and if 
accounts are mingled the guardian will not be en¬ 
titled to charge for such advances as are not shown 
to have been made for one particular ward.*^® In 
at least one jurisdiction, however, a guardian of 
several wards need not keep a separate account for 
each ward.*^* It has been held that if the guardian 
has acted in good faith and has not incurred unrea¬ 
sonable expense, he should be given proper credit, 
although he may not be able to trace every item 
to the particular ward.'^'^ Separate accounts have 


been held unnecessary when the statement filed 
shows to whose account each item is charged."^® 
Failure to keep separate accounts will not invalidate 
a sale made by the guardian.*^® 

§ 149. —- Property and Transactions In¬ 
cluded 

All property received by the guardian. Including prop¬ 
erty wrongfully received, must be accounted for by him. 
Ordinarily the account should cover the period of guard¬ 
ianship, and transactions antedating or postdating the' 
guardianship should be excluded. 

The guardian must account for all property re¬ 
ceived by him in his official capacity.®® even though 
the property may have been received wrongfully,®^ 
and also for any estate of his ward that should have 
come into his hands through the exercise of reason¬ 
able diligence ;®2 but extraneous matters should be 
excluded from the account.®® The final account 
should cover the entire period of guardianship,®^ 
especially when the intermediate reports are incom¬ 
plete.®® Transactions antedating the guardianship 
should not ordinarily be included,®® and the ac- 


70. Md.—Smith V. Davis, 49 Md. 
470. 

28 C.J. p 1212 note 22. 

71. Cal.—^Racoulllat v. Heguena, 36 
Cal. 661. 

28 C.J. p 1212 note 24. 

7a. La.—Guillebert'a Succession, 63 
So. 237. 138 La. 603. 

28 C.J. p 1212 note 27. 

73. Conn.—^Appeal of Bhrsam, 126 
A. 621, 623, 101 Conn. 349, citing 
Corpus Jtixls. 

Pa.— 7 ln re Phillips* Estate, 180 A. 
716, 119 Pa.Super. 241—^In re Har¬ 
risons' Estates, 42 Pa.Dist. & Co. 
136, 89 Plttsb.Leg.J. 325. 

28 C.J. p 1213 note 41. 

PerxnlssioxL for consolidated account 
Where an unusual situation war¬ 
rants the filing of a consolidated ac¬ 
count, the proper procedure is to 
come into court and get permission. 
—In re Harrisons’ Estates, supra. 

74. Conn.—^Appeal of Ehrsam, 125 A. 
621, 623, 101 Conn. 349, citing Cor¬ 
pus Juris. 

28 C.J. p 1213 note 42. 

75. Ga.—^English v. English, 100 S. 
E. 362, 149 Ga. 404. 

78. Mich.—^In re Horn’s Estates, 280 
N.W. 142, 285 Mich. 146. 

77. Cal.—In re Boyes, 90 P. 464, 
151 Cal. 143. • 

Mich.—-In re Horn’s Estates, 280 N. 
W. 142, 146, 286 Mich. 146, quoting 
Corpus Juris. 

78. La.—^In re Hatcllffe, 72 So. 713, 
189 La. 996, L.R.A.1917C 188. 

79- Iowa.—Pursley v. Hayes, 22 
Iowa 11, 92 Am.D. 850. 

80. CaL—^In re Di Carlo’s Estate, 44 


P.2d 562, 3 Cal.2d 226, 99 A.L.B. 
990. 

Ohio.—In re Klnkade’s Trusteeship, 
166 KE. 611, 23 Ohio App. 274. 
Wls.—Guardianship of Snyder, 272 
N.W. 1, 224 Wis. 200, 111 A.L.R. 
261. 

Admissions of griui>rdlaa 
Guardian who represented under 
oath that wards had both personalty 
and realty, and who receipted for 
substantial sums of money, could not 
say when called on to account that 
he received nothing and was not lia¬ 
ble to account for anything.—Guard¬ 
ianship of Zimmerman, 47 N.E.2d 
782, 141 Ohio St. 207. 

Assets coming Into guardian’s pos¬ 
session 

Omission by guardian promptly to 
account to probate court for receipt 
of assets of ward could not relieve 
guardian from faithfully administer¬ 
ing trust with respect thereto.—In re 
Dl Carlo’s Estate, 44 P.2d 562, 3 Cal. 
2d 226, 99 A.L.R. 990. 

81. Ohio.—^In re Kinkade’s Trustee¬ 
ship, 166 N.E. 511, 23 Ohio App. 
274. 

Okl.—Mayo v. Overstreet, 227 P. 396, 
107 Okl. 228. 

Funds received in violation of law 
Guardian must account for funds 
of ward received by him, regardless 
of whether in receipt of such funds 
he violated laws of another state.— 
In re Webster’s Estate, 271 N.T.S. 
922, 161 Mlsc. 572. 

82. Ohio.—Guardianship of Zimmer¬ 
man, 47 N.EL2d 782, 141 Ohio St. 
207. 


Charges against guardian see infra 
S 160. 

83. Mo.—Patterson v. Booth, 16 S. 
W. 543. 103 Mo. 402. 

Costs on the removal of a guardian 
should be disposed of by a proper 
order in that proceeding, and form 
no part of the account of the guard¬ 
ian.—In re Scott’s Estate. 9 Pa.Dlst. 
416, 24 Pa.Co. 296. 

Bent due widow 

It is improper to include items of 
rent due the widow who is Interested 
with the wards in the realty.— 
In re Laney’s Estate, 2 Pa.Dlst. 800, 
14 Pa.Co. 4. 

Guardian’s individual note 
A note given by the guardian as 
his individual contract and secured 
by mortgage on the ward’s land is 
neither an asset nor a debt of the 
estate and is properly omitted from 
the settlement.—Patterson v. Booth, 
16 S.W. 643, 103 Mo. 402. 

84- W.Va.—^Hescht v. Calvert, 9 S. 

E. 87, 32 W.Va. 216. 

28 C.J. p 1212 note 28. 

85. Iowa.—^Ellls V. Soper, 82 N.W. 
1041, 111 Iowa 631. 

86. Ill.—Cheney v. Roodhouse, 26 
N.E. 1019, 186 IlL 267. 

28 C.J. p 1212 note 30. 

Community funds xaoelved before ap¬ 
pointment 

It has been held that community 
funds received by the widow after 
her husband’s death and prior to her 
appointment eis tutrix of her minor 
child must be accounted for In her 
account .of tutorship.—Sims v. Bll- 
lington, 24 So. 637, 50 La.Ann. 968— 
28 C.J. p 1212 note 3L 
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count should be closed at the period when the guard¬ 
ianship terminated.87 The account ordinarily should 
not embrace funds received by the guardian after 
the ward’s death,88 or include transactions between 
the guardian and ward after the latter arrives at 
majority,89 except pajmients on the account as it 
stood when the ward arrived at full age. 80 It has 
been held, however, that a guardian who, under col¬ 
or of his oflBice, receives property belonging to the 
ward after the latter becomes of age may be es¬ 
topped when called upon to account to deny that he 
received it as such guardian,81 and that, where a 
guardian, after his ward reaches his majority and 
before the accounts are settled, continues to manage 
the property with the knowledge and consent of the 
ward, he must state and settle the entire account 
embracing transactions after, as well as during, the 
minority.88 

§ 150. -Vouchers 

Proper vouchera for each expenditure ahould be fur¬ 
nished, but their absence does not necessarily bar al¬ 
lowance of expenditures where the guardian has acted 
In good faith and adduces other proof of the correctness 
of his accounts. 

Proper vouchers are ordinarily required to be 
furnished with each item of expenditure,83 but the 
failure to present vouchers does not, in the absence 
of statute so providing, necessarily work a forfei¬ 
ture or bar the allowance of expenditures properly 
and actually made.84 Vouchers may be dispensed 
with in a clear case, where there is no doubt of 


the expenditures having been made or of the guard¬ 
ian’s good faith,86 and, if there is no express statu¬ 
tory requirement that vouchers accompany the 
guardian’s report, he may be excused from produc¬ 
ing vouchers on furnishing other evidence to show 
the correctness of his accounts.88 

§ 151. Proceedings and Actions for Account¬ 
ing 

Proceedings for settlement of a guardian’s account 
are commonly regulated by statute. 

Where no account has been filed by a guardian, 
such action on his part may be forced by invoking 
the process of the proper court,87 and, in some ju¬ 
risdictions, statutes governing the settling of ac¬ 
counts of executors and administrators are applica¬ 
ble to guardians.88 Under some statutes, after the 
ward has reached majority and the guardianship 
has been terminated by operation of law, the guard¬ 
ian may account by settlement in court,88 or with 
the ward, discussed infra §159. Ordinarily a set¬ 
tlement by a guardian must be approved by the 
court.i 

§ 152. - Nature of Proceedings 

Proceedings for settlement of a guardian’s accounts 
are special proceedings In the nature of proceedings In 
rem. 

As stated in Corpus Juris, which has been quot¬ 
ed with approval, proceedings for settlement of a 
guardian’s accounts are special proceedings^ in the 


87. Ill.—^People v. Seelye, 32 N.B. 
458. 146 Ill. 189. 

28 C.J. p 1212 note 82. 

88. N.T.—Matter of Wolfe, 136 N.T. 
S. 833, 75 Miaa 454, 9 Mills Surr. 
66 . 

28 C.J. p 1212 note 85. 

89. Cal.—In re Kincaid, 52 P. 492, 
120 Cal. 203. 

28 C.J. p 1212 note 83. 

9a Pa.—In re Mills’ Bstate, 4 Kulp 

20 . 

91. Mo.—^Bombeck v. Bombeck, 18 
Mo.App. 26. 

92. Mass.—Lanman v. Lanman, 92 
N.B. 885, 206 Mass. 488, 19 AnsuCas. 
508. 

28 C.J. p 1218 note 87. 

93. Oa.—Henson v. Jones, 16 S.B.2d 
886, 66 Ga.App. 22. 

Iowa.—^Benson v. Benson, 239 N.W. 
79, 81, 213 Iowa 492, citing Ccxpus 
Juris. 

Miss.—White v. Moore, 144 So. 696, 
164 Miss. 272. 

R.L—^Probate Court of City of Provi¬ 
dence V. Higgins, 191 A. 260, 58 
RI. 68. 

Wash.—^In re Wilber, 276 P. 876, 877, 


161 Wash. 626, quoting Corpus Jo^ 
rlB. 

28 C.J. p 1218 note 47. 

Check 

A canceled check, properly In¬ 
dorsed, Is a sufficient voucher for 
credit allowed the guardian, but a 
check payable to the guardian, or 
an unindorsed check. Is not.—Rob¬ 
ertson's Guardian v. Fidelity & Cas¬ 
ualty Co. of New York, 12 S.W.2d 
298. 227 Ky. 114. 

94. Pa.—^Bowman v. Herr, 1 Penr. & 
W. 282. 

Wash.—In re Wilber, 276 P. 876, 161 
Wash. 526. 

95. Wash.—^In re Wilber, 276 P. 876, 
877, 151 Wash. 525, quoting Corpus 
Juris. 

28 C.J. p 1218 note 48. 

Disappearance of vouchers 
Where the guardian has attached 
vouchers to his final report and has 
filed them In the courthouse he Is not 
responsible for their disappearance 
occasioned without any fault on his 
part.—^Benson v. Benson, 239 N.W. 
79, 213 Iowa 492. 

96. Iowa.—^Benson v. Benson, su¬ 
pra. 


97. La.—^Hanks t. Alexander, App., 
167 So. 772, modifying 164 So. 374. 

Attachment 

The proper course after citation 
and refusal to account Is by attach¬ 
ment after rule to show cause why 
he should not be proceeded against. 
—Greene County v. Rose. 88 Mo. 390. 

98. Idaho.—Short v. Thompson, 65 
P.2d 168, 56 Idaho 861. 

99. RI.—^Probate Court of City of 
Providence v. Higgins, 191 A, 260, 
58 R.I. 58. 

Prior failure after citation 
In action by former ward against 
guardian on guardianship bonds, 
guardian was held entitled to settle 
account with former ward notwith¬ 
standing she neglected to account 
with probate court after having been 
cited to do so.—^Probate Court of 
City of Providence v. Higgins, supra. 

1. Tenn.—Monteverde v. Christie, 
184 S.W.2d 906. 23 Tenn.App. 614. 

SL Wash.—^In re Demlng*s Guardian¬ 
ship, 73 P.2d 764, 770, 192 Wash. 
190, quoting Corpus Juris. 

28 C.J. p 1218 note 49. 
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nature of proceedings in rem,* and ex parted 
While an action for accounting has been held a 
purely equitable action,® it has also been held that 
such proceedings are not actions at law® or "suits” 
in equity,^ although they are equitable in their na¬ 
ture,® and the probate courts generally adopt the 
equitable forms of procedure® and dispose of the 
case on equitable principles.^® On the other hand, 
it has been held that on bill in equity to compel set¬ 
tlement of a guardian’s accounts the procedure 
should follow the method of similar settlements in 
the probate court, as far as practicable and con¬ 
sistent with chancery rules of practice.^! 

§ 153. -Jurisdiction and Time to Sue 

a. Jurisdiction 

b. Limitations and laches 

a. Jurisdiction 

(1) In general 

(2) Equity and probate courts 

(3) Territorial jurisdiction 

(1) In General 

The courts are not In accord on the question whether 
an action of account may be brought In a court of law. 

According to some authorities an action of ac¬ 
count may be brought in a court of law whenever 
the guardianship for any reason terminates, with¬ 
out any prior accounting and settlement in the pro¬ 
bate court,i2 but an action for accounting, where 
it involves complicated accounts, should be trans¬ 


ferred to the equity docket on the court’s own mo- 
tion.13 Other authorities hold that no action lies 
against a guardian until there has been a final 
accounting in the probate court^^ or court of eq¬ 
uity.^® The reason for this is that courts having 
original jurisdiction of accountings and settlements 
by guardians have ample power to compel an ac¬ 
counting and settlement and can do so more con¬ 
veniently than a court of common law.^® Howev¬ 
er, a court which has no original jurisdiction to pass 
on a guardian’s accounts may nevertheless do so, 
where a determination of the property to which the 
ward is entitled becomes necessary in a suit within 
the court's jurisdiction, involving the entire affairs 
of the guardianship,!^ and where a guardian has 
received money of his ward after the ward has 
come of age the ward may bring an action at 
law.!® 

(2) Equity and Probate Courts 

Jurisdiction of accounting proceedings is generally 
vested In probate courts and courts of chancery. 

Although it has been held that the jurisdiction of 
a court appointing a guardian is a continuing one 
with respect to consideration of his accounting,!® 
it has also been held that authority to appoint guard¬ 
ians does not give a court power to compel them to 
account.®® 

While probate courts have no jurisdiction of ac¬ 
countings and settlements by guardians, except as 
provided by statute,®! probate courts, or courts ex- 


Deatli of ward. 

Where the estate of a ward dying 
during minority aggregates less than 
one thousand dollars. It may. In or¬ 
der to minimize administration ex¬ 
penses, be distributed in accordance 
with Rules of Orphans’ Court of 
Philadelphia County, rule 10(B), 
providing that It is ^rmatlvely 
shown that the funeral and medical 
expenses, If any, have been paid or 
provided for, and that the next of 
kin, to whom distribution is author¬ 
ized by statute, Join in the request 
for confirmation and distribution; 
where these qualifications are not 
met, or where for any other reason 
the court feels that the particular 
account presented should be audited, 
the account will be placed on the au¬ 
dit list for disposition In analogy 
with the practice prescribed by rule 
10(C) relating to discharge of guard¬ 
ians during minority.—In re Temp¬ 
lar’s Estate, S8 Pa.Dlst & Co. 288. 

3. N.H.—Hollis V. Tilton, 6 A.2d 29, 

90 N.H. 119, affirmed 6 A.2d 763, 90 

N.H 119. 

28 C.J. p 1213 note 50. 

^ Tenn.—^Monteverde v. Christie, 

184 S.W.2d 905, 28 TenmApp. 514. 


5. Ky.—^Kramer v. Kramer, 156 S. 
W.2d 766, 288 Ky. 160. 

6. Wash.—^In re Demlng’s G^uardlan- 
ship, 73 P.2d 764, 192 Wash. 190. 

28 CJ. p 1213 note 51. 

7. Wash.—^In re Deming’s Guardian¬ 
ship, supra. 

28 C.J. p 1213 note 62. 

& Ill.—Chapman v. American Sure¬ 
ty Co., 104 N.B. 247, 261 Ill. 694, re¬ 
versing 181 IlLApp. 146. 

Mich.—In re Callaghan's Estate, 261 
N.W. 316, 265 Mich. 288. 

9. Wash.—^In re Deming's Guardian¬ 
ship, 73 P.2d 764, 770, 192 Wash. 
190, quoting Corpus Juris. 

28 C.J. p 1213 note 54. 

10- Ill.—Nonnast v. Northern Trust 
Co.. 29 N.E.2d 251, 874 Ill. 248, 
modifying In re Nonnast’s Estate, 
21 N.E.2d 796, 300 IlLApp. 637. 

Mich.—In re Callaghan’s Estate, 261 
N.W. 816, 266 Mich. 288. 

28 CJ. p 1213 note 56. 

11. Ala.—Hutton v. Williams, 60 
Ala. 183. 

12. N.Y.—Shermcm v. Ballou, 8 Cow. 
304. 

28 CJ. p 1216 note 86. 
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13. Ky.—^Kramer v. Kramer, 166 S. 

W.2d 766, 288 Ky. 160. 

14L Ark.—Sebastian v. Bryan, 21 
Ark. 447. 

28 C.J. p 1216 note 87. 

15. W.Va.—^Mitchell v. Penny, 66 S. 
E. 1003, 66 W.Va. 660, 136 Am.S.R. 
1046, 26 LuR.A,N.S., 788. 

16. N.H—Smith V. Philbrick, 2 N.H. 
396. 

Wis.—^Kugler v. Prien, 83 N.W. 396, 
62 Wls. 248. 

17. Tex.—^Bckford v. Elnox, 2 S.W. 
872, 67 Tex. 200. 

18. Pa.—^Evans’ Estate, 11 P&Cob 
324. 

19. Cal.—^Browne v. Superior Court 
In and for City and County of San 
Francisco, 107 P.2d !» 16 Cal.2d 
593, 131 A.Ii.R. 276, prior opinion 
96 P.2d 178. 

20. N.Y.—^Diaper v. Anderson, 37 
Barb. 168. 

S.C.—^Harrington r. <>ole^ 14 S.C. 609. 

21. N.Y.—^Farnsworth v. OUphant, 
19 Barb. 80. 

28 aj. p 1214 note 57. 

Beglster of wills 

(1) The guardian of a minor must 
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erasing probate jurisdiction, are very generally 
vested by statute with jurisdiction of such proceed¬ 
ings,22 regardless of the amount involved,23 and 
in some states such jurisdiction may be exclusive.24 
In other states, jurisdiction is concurrent with that 
of courts of chancery,26 which have inherent or 
statutory jurisdiction to require accounting by 
guardians,26 and will exercise such jurisdiction 
where there is no adequate remedy at law,27 or 
where the powers conferred by statute on probate 
courts prove insufficient.28 
The jurisdiction of probate courts to require an 
accounting may exist even after the ward dies22 or 
attains his majority,20 but where, after the ward 
reaches majority, the relation of guardian and 


ward is changed by agreement of the parties to that 
of debtor and creditor,®^ or the ward, on becoming 
of age, executes a release to the guardian,32 the 
probate court has no jurisdiction of an accounting; 
the remedy of the ward in the latter event is to 
have the release set aside in equity.22 ■ So, while a 
guardian’s liability to account usually applies only 
to transactions occurring during the existence of 
the trust, see supra § 149, and a probate court has 
been held without power to require an accounting 
as to transactions occurring after the ward’s ma¬ 
jority,2^ yet if the guardian afterward obtains prop¬ 
erty belonging to the ward a court of equity may 
require him to account therefor.25 The revocation 
of the letters of guardianship will not affect the ju- 


flle his account In the office of the 
register of wills.—In re Dixon's Es¬ 
tate, 9 Pa.Dist & Go. 79, 23 Sch.L.R. 
47. 

<2) Accounts Hied by reason of the 
death of the ward during minority 
should ordinarily be filed with the 
register of wills, and audited eus in 
the case of the arrival of the ward 
at full age, because the death of the 
ward terminates the guardianship.— 
In re Templar's Estate. 38 Pa.Dlst. & 
Go. 288. 

82. U.S.—Showalter v. Hampton, O. 

G.A.Okl., 26 P.2d 777. 

Gal.—^In re Vuclnlch's Estate, 44 P. 
2d 667, 3 GaL2d 236, modified on 
other grounds 45 P.2d 817, 3 Gal.2d 
236—In re D1 Garlo’s Estate, 44 P. 
2d 662, 3 Gal.2d 226, 99 A.L.R. 990 
—In re Garlson’s Estate and 
Guardianship, 62 P.2d 575, 10 Gal. 
App.2d 341—Smith v. Fidelity & 
Deposit Go. of Maryland, 19 P.2d 
1018, 130 Gal.App. 45. 

IlL—^In re Mortenson, 94 N.E. 120, 
248 Ill. 620, 21 Ann.Gas. 251—In re 
Riddel's Estate, 247 Ill.App. 175. 
Me.—^Hlnes v. Ayotte, 189 A. 836, 135 
Me. 103. 

N.Y.—In re Gellens, 41 N’.Y.S.2d 65. 
Ohio.—Guardianship of Zimmerman, 
47 N.B.2d 782, 141 Ohio St. 207. 
Pa.—Lukach v. Salenlck, 43 Lack. 

Jur. 21, 56 York Leg.Rec. 14. 

R.I.—^Probate Gourt of City of Provi¬ 
dence V. Higgins, 191 A. 260, 68 R. 
I. 58. 

28 G.J. p 1214 note 59. 

Original Jurisdiction 

The county court has original Ju¬ 
risdiction in the settlement of guard¬ 
ian's accounts, and the district court 
has no original Jurisdiction of the 
settlement of guardian's accounts, 
but has appellate Jurisdiction only.— 
In re Talomase's * Estate, 226 P. 166, 
88 Okl. 212. 

Towers coextensive with conrt of 
chancery - 

Ill.—^Nonnast v. Northern Trust Go., 
29 N.E.2d 261, 374 Ill. 248, modify¬ 


ing In re Nonnast’s Estate, 21 N. 
E.2d 796. 300 IlLApp. 637. 

23. Tex.—^Williamson v. Bowman, 
Giv.App., 98 S.W.2d 449, error re¬ 
fused. 

24. GaL—Smith v. Fidelity & Depos¬ 
it Go. of Maryland, 19 P.2d 1018, 
130 Gal.App. 46. 

Pa.—^Lukach v. Salenlck, 43 Lack.Jur. 

21, 56 York Leg.Rec. 14. 

28 QJ. p 1216 note 73. note 76 [b]. 

Account of deceased guardian can¬ 
not be had by equitable action since 
enactment of statute giving probate 
court Jurisdiction of such proceed¬ 
ings.—Smith V. Fidelity & Deposit 
Go. of Maryland. 19 P.2d 1018, 130 
Gal.App. 45. 

25. Ala.—^Ex parte Brown, 148 So. 
132, 226 Ala. 578—^Ex parte Ghap- 
man, 142 So. 640, 226 Ala. 168— 
Watson V. White, 113 So. 260, 216 
Ala. 396. 

28 G.J. p 1216 note 74. 

Blection 

The ward at his election may pro¬ 
ceed In either forum to compel a 
settlement unless the Jurisdiction of 
the other has attached.—^Matthews v. 
Mauldin. 38 So. 849, 142 Ala. 434, 4 
Ann.Ga8. 344—28 C.J. p 1216 note 76. 

26. U.S.—Schindler v. Spackman, C. 
aA.S.D., 16 F.2d 46. 

Fleu—-Krivitsky v. Nye, 12 So. 2d 696. 
Ky.—Poynter v. Smith, 160 S.W.2d 
380, 290 Ky. 169. 

Wash.—^In re Deming's Guardianship, 
73 P.2d 764, 192 Wash. 190. 

28 G.J. p 1214 note 60. 

Where fraud alleged 

In cases Involving alleged fraud, 
jurisdiction of equity is unquestioned 
even though ordinary matters of ad¬ 
ministration are exclusively cogniza¬ 
ble by probate courts.—Schindler v. 
Spackman, C.C.A.S.D., 16 F.2d 46. 
Not contlnuaaoe of proceeding before 
ordlxLary 

Although court of ordinary has au¬ 
thority .to require settlement and ac¬ 
counting between guardian and ward, 
it is not necessary that such meth¬ 
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od of settlement be exhausted before 
proceeding by suit against the guard¬ 
ian; and a statutory suit against 
the gruardian is not a continuance of 
the proceeding in the court of or¬ 
dinary.—Park V. Park, 37 F.Supp. 185, 
reversed on other grounds, G.G.A., 123 
P.2d 370. 

Seasonable necessity for suit 

A suit cannot be maintained under 
statute giving chancery court Juris¬ 
diction of matters in administration 
of decedents' and wards' estates 
without applying to court and setting 
up some reasonable necessity for 
bringing suit—^Newsom v. Federal 
Land Bank of New Orleans, 185 So. 
596, 184 Miss. 318. 

27. Ala.—Martin v. Gameron, 84 So. 
270, 203 Ala. 548. 

Ill.—^Russell V. Fagerburg, 241 Ill. 
App. 96. 

28 G.J. p 1214 note 61. 

28. Ill.—^Russell y. Fagerburg, su¬ 
pra. 

28 G.J. p 1214 note 62. 

29. Minn.—WlnJum v. Jesten, 263 
N.W. 881, 191 Minn. 294. 

Tex.—Tannery v. Pirtle, Giv.App., 19 
S.W.2d 862. 

28 G.J. p 1215 note 63. 

30. Okl.—Howe V. Tarloshaw, 225 P. 
983, 103 Okl. 268. 

Tex.—^Massle v. De Shields, Giv.App., 
62 S.W.2d 322, error refused. 

28 G.J. p 1216 note 64. 

31. Pa.—McGoy's Estate, 16 Pa.Dist 
171. 

32. Or.—^Butterick v. Richardson, 64 
P. 390, 39 Or. 246. 

33. Or.—^Butterlck v. Richardson, 
supra. 

34. Ill.—^London & Lancashire In¬ 
demnity Co. of America v. Tindall, 
36 N.E.2d 334, 377 Ill. 308, revers¬ 
ing London & Lancashire Indem¬ 
nity Co. of America, for Use of File 
V. Tindall. 29 N.E.2d 941, 307 Ill. 
App, 46. 

Pa.—Evans Estate, 11 Pa.Go. 324. 

35. Ill.—^People v. Seelye, 32 N.E. 
468, 146 Ill. 189. 
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risdiction of the probate court,but such court has 
no jurisdiction to settle the accounts of a guardian 
who has not been regularly appointed or whose 
appointment is void; such relief must be in a court 
of equity.®^ 

The power to settle a guardian’s accounts in¬ 
cludes the power to deal with incidental matters.®® 

Waiver of objections. If a guardian submits to 
a settlement in a court which has no jurisdiction 
over him, he may waive his right afterward to ques¬ 
tion the jurisdiction,®® but mere acknowledgment of 
a citation, without appearing or pleading, is not a 
waiver of jurisdiction.^® 

On death or disability of guardian. Unless tak¬ 
en away by statute, courts of equity have jurisdic¬ 
tion to require an accounting and settlement by the 
personal representative of a deceased guardian.^i 
Thus, where a guardian dies without a settlement 
in the probate court, the former ward may main¬ 
tain an action in a court exercising equitable juris¬ 
diction for an accounting against the personal rep¬ 
resentative of the deceased guardian and the sure¬ 
ties on his bond.^® So in some jurisdictions by vir¬ 
tue of statutory provisions probate courts have ju¬ 
risdiction to compel the personal representatives of 
a guardian who has died without making an ac¬ 
counting to do so in his stead.^® That the probate 
courts have no such power unless conferred by 
statute has been asserted in some jurisdictions,^^ 
while in others such courts seem to have this power 
without any express statutory authorization.^® 


Where property is never in the possession of a 
guardian, but after his decease comes into the hands 
of his executor, the latter cannot be compelled to- 
account for it ^y the probate court.^® 

Where a guardianj before accounting, has been 
adjudged non compos mentis, the probate court may, 
without any express statutory authority, compel or 
allow an accounting by his guardian.^^ 

(3) Territorial Jurisdiction 

Ordinarily courts of the county In which the guard¬ 
ian was appointed have Jurisdiction of proceedings for 
accounting. 

Ordinarily courts of the county in which the- 
guardian was appointed have jurisdiction of pro¬ 
ceedings for accounting ;4® and, where a guardian 
is appointed in one county, and subsequently the 
infant, being over fourteen years of age, exercises, 
his statutory right to select a guardian, and the 
guardian so nominated is appointed by the probate 
court of another county, jurisdiction to compel the- 
former guardian to account is in the court by which 
he was appointed and not in the court which ap¬ 
points the new guardian.^® The general rule has 
been held to apply where the ward®® or the guard¬ 
ian® l has removed beyond the jurisdiction, although 
in some states the court of the guardian’s new* 
domicile is the proper one in which to bring the 
proceedings.®® So it has been held that one who- 
applies for and receives letters of guardianship 
from the court of a county other than that in which 
he resides submits himself to the jurisdiction of 


Va.—Sage v. Hammonds, 27 Gratt. 
651, 68 Va. 651. 

86. , Tez.—^American Surety Co. of 
New York v. Fitzgerald, Civ.App., 
36 S.W.2d 1104, error refused. 

28 C.J. p 1215 note 70. 

87. Okl.—Wortham v. John, 98 P. 
847, 22 Okl. 562. 

28 C.J. p 1216 note 71. 

8a Cal.—In re Vucinlch’s Estate, 44 
P.2d 567, 8 Cal.2d 235, modified on 
other grounds 46 P.2d 817, 8 Cal. 
2d 235. 

28 C.J. p 1215 note 76. 

89. Cal.—In.re Beisel, 40 P. 961, 110 
Cal. 267, modified on other grounds 
on rehearing 42 P. 819, 110 CeU. 
267. 

28 C.J. p 1216 note 77. 

4a Ga.—Jackson v. Hitchcock, 48 
Ga. 491. 

41. Mich.—^Allen v. Conklin, 70 N. 

W. 339, 112 Mich. 74. 

28 C.J. p 1216 note 79. 

48. Ala.—Blue v. U. S. Fidelity & 
Guaranty Co., 153 So. 150, 228 Ala. 
239. 

28 C.J. p 1216 note 80. 

la Pa.—^In re Warwick's Estate, 86 


Pa.Dist. & Co. 521, 55 Montg.Co. 
337. 

28 C.J. p 1216 note 81. 

Procedure 

Where a guardian dies during mi¬ 
nority of the ward, the final account 
should be filed with the clerk of the 
orphans' court, and the procedure for 
the audit and confirmation of trien¬ 
nial accounts should be followed.—In 
re Warwick’s Estate, supra. 

44. Cal.—Miller v. Ash, 106 P. 600, 
156 Cal. 544. 

28 C.J. p 1216 note 82. 

45. Minn.—^Peel v. McCarthy, 38 N. 
W. 206, 38 Minn. 461, 8 Am.S.R. 
681 

28 C. j. p 1216 note 88. 

46. N.H—Bean v. Burleigh, 4 N.H. 
550. 

28 C.J. p 1216 note 84. 

417. Ala.—^Modawell v. Holmes, 40 
AIsl 391. 

4& Cal.—^Browne v. Superior Court 
in and for City and County of San 
Francisco, 107 P.2d 1, 16 Cal.2d 
693, 131 A.LuIl. 276, prior opinion 95 
P.2d 178. 
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Tenn.—State v. Graper, 4 S.W.2d 966, 
165 Tenn. 565. 

28 C.J. p 1216 note 94. 

Guardian of Indian 

County court of Tulsa County, and 
not county court of Osage County, 
had Jurisdiction to authorize receipt 
and disbursement, by guardian ap¬ 
pointed by county court of Tulsa 
County, of restricted funds of incom¬ 
petent Osage Indian under control of 
secretary of interior, and, therefore, 
accounting had in county court of 
Tulsa County barred subsequent suit 
for accounting.—^Mashunkashey v. 
Clinton, D.C.Okl., 11 F.Supp. 466, af¬ 
firmed, C.C.A., Williams v, Clinton, 
83 F.2d 143. 

49. Ill.—Coblelgh V. Matheny, 181 
IlLApp. 170. 

50. Mo.—Garrison v. Lyle, 38 Mo- 
App. 558. 

28 C.J. p 1217 note 99. 

01. Iowa.—^In re Caskey, 166 N.W* 
751, 183 Iowa 1323. 

28 C.J. p 1217 note 1. 

58. La.—^Farmer’s Succession, 32 La. 
Ann. 1037—State v. Petit, 14 La. 
Ann. 665. 
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that court and may be cited to account before it;53 
but a court of equity of the county in which the 
letters of guardianship were granted has no ju¬ 
risdiction to call the guardian to account on be¬ 
half of the ward, if the guardian resides outside 
the county.5^ However, a testamentary guardian 
not being appointed by any court is always under 
the control of the court of the county in which he 
resides, and it is immaterial in what county the 
will by which he was appointed was probated.55 

Where proceedings transferred. A court which 
has transferred a guardianship proceeding to a 
court of another county is without jurisdiction 
thereafter to make any further orders in the pro- 
ceeding.5® 

Accounting by foreign and ancillary guardians 
generally is considered infra § 192. 

b. Lunltations and Laches 

While a proceeding for accounting may be barred by 
laches or a statute of limitations, until the guardianship 
ceases or the trust Is repudiated by the guardian limita¬ 
tions do not begin to run. 

Unless the guardian has been guilty of conceal¬ 
ment or fraud,5*^ an action or proceeding to require 
an accounting may be barred by a statute of limi¬ 
tations relating specifically to proceedings between 
guardians and their wards, and as appears in the 
CJ.S. title Limitations of Actions § 102, also 37 
CJ. p 797 note 89-p 798 note 96, 28 C.J. p 1217 
note 6 et seq, by general statutes of limitations ap¬ 
plicable to such proceedings. However, until the 


guardianship ceases or the trust is repudiated by 
the guardian, limitations do not begin to run,69 and, 
while the fiduciary relation of the guardian is not 
treated as a continuing and subsisting trust after the 
time when by the terms of its creation it should 
terminate and the proceeds of the trust be account¬ 
ed for,®9 and the statute of limitations is operative 
against the administrator of a ward who dies after 
reaching his majority,61 there are some cases which 
hold that in the absence of any settlement or open 
repudiation of the trust such trust continues after 
the majority of the ward, unaffected by the statute 
of limitations,62 and, if the ward dies before an ac¬ 
count is rendered, limitations do not begin to run 
until the appointment of an administrator,63 since 
the cause of action did not exist during the ward*s 
lifetime.64 Also some cases have held that the lapse 
of the statutory period after the ward reaches his 
majority will not bar an accounting where the 
guardian has never made a settlement, but has re¬ 
tained property belonging to the ward without the 
latter^s knowledge.66 

Laches. In the absence of a statute of limita¬ 
tions, a ward has only a reasonable period after at¬ 
taining majority in which to proceed, 66 and it has 
been held that lapse of time may be sufficient to 
raise a presumption of satisfaction of the ward^s 
claim, 67 although such presumption may be ex¬ 
plained by the circumstances in the case, 68 and 
many decisions hold that a long delay after reaching 
majority for which no reasonable excuse is given 
will bar the ward's right to an accounting.69 How- 


53. Qcl—^U suiy v. Usury, 8 S.B1, 60, 
82 Ga. 198. 

Tenn.—State v. Graper, 4 S.W.2d 966, 
166 Tenn. 666. 

54. Ga.—^Bass v. Wolfl; 14 S.E. 689, 
88 Ga. 427. 

Tenn.—State v. Graper, 4 S.W.2d 965, 
156 Tenn. 665. 

65. Pa.—^Rivelsr's Estate, 7 Del.Co. 
522. 

56. U.S.—^Maryland Casualty Co. V. 

Waldrep, aCA-Okl., 126 F.2d 656. 
Okl.—Miller v. Shelton, 241 P. 182, 
116 Okl 36. 

67. Gsl—J ones v. Strickland, 61 Ga. 
356. 

28 C.J. p 1217 note 10. 

Fraudulent appropriation 
Where property of a ward was 
fraudulently appropriated by a 
guardian, since deceased, the statute 
does not begin to run against a suit 
for an accounting against the guard¬ 
ian's executor until discovery of the 
Araud. 

Cal.—Miller v. Ash. 105 P. 600, 166 
Cal. 544. I 

Mich.—^Allen v. Conklin, 70 N.W. 839,1 
112 Mich. 74. I 


68. U.S.—Schindler v. Spackman, C. 

C.AS.D., 16 P.2d 45. 

Ala.—^Blue V. U. S. Fidelity & Guar¬ 
anty Co., 163 So. 160, 228 Ala. 239. 
Ga.—^Pettigrew v. Williams, 16 S.B. 

2d 120, 65 Ga.App. 576. 

Ua.—Plaspoller Co. v. Sless, 6 La. 
App. 827. 

Wash.—Walters y. Christensen, 71 P. 

2d 664, 191 Wash. 602. 

28 CJ. p 1217 notes 9, 17. 

59- N.T.—^In re Taylor, 276 N.T.S. 
934, 937, 163 Mlsc. 673, citing Cor¬ 
pus Juris. 

28 CJ. p 1217 note 11, p 1218 note 18. 
Exemption of Infants from operation 
of general statutes of limitation 
as to actions against former guard¬ 
ian see the CJ.S. title Limitations 
of Actions S 237, also 37 CJ. p 1023 
notes 66, 57. 

80. Mo.—State v. Willi, 46 Mo. 236. 

6L Ga.—^Morgan v. Woods, 69 Ga. 
599. 

62. Pla.—^Plsher v. Guldy, 148 So. 

, 818, 106 Pla. 94. 

I 28 CJ. p 1218 note 22. 

63. N.J .—Stevenson v. Markley, 66 
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A. 185, 72 N.J.Eq. 686, affirmed 
70 A. 1102, 78 N.J.Eq. 731. 

6^ N.J.—Stevenson v. Markley, su¬ 
pra. 

66. N.T.—^In re Camp, 27 N.B. 799, 
126 N.T. 877. 

28 CJ. p 1217 note 12. 

66- Ala.—Courson v. Tolllson, 147 
So. 635, 226 Ala. 530. 

N.T.—^McBrien v. McBrlen, 271 N.T. 
S. 905, 150 Mlsc. 849. 

67- N.H.—Gregg v. Gregg, 16 N.H. 
190. 

N.T.—Matter of Lewis, 74 N.T.S. 469, 
36 Mlsa 741. 

68. VL—Kimball y. Ives, 17 Vt. 430. 
69- Ala.—Courson v. Tolllson, 147 
So. 635, 226 Ala. 630. 

S.C.—Thomas v. MacNelll, 136 S.B. 
643, 138 S.C. 86. 

Wash.—^Pickard v. Webb, 203 P. 61, 
118 Wash. 244. 

28 CJ. p 1217 note 15. 

Bight not barred 

Ga.—Pettigrew v. Williams, 16 S.B. 

2d 120, 65 Ga.App. 576. 

Tex.—Massie v. De Shields, Clv.App., 
62 S.W.2d 322, error refused. 
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ever, as respects accounting, the doctrine of laches 
is inapplicable as long as the trust relation has not 
terminated,*^0 or where the claim is asserted within 
the time limited by law for the commencement of 
action after discovery of the fraud practiced on 
claimants and no rights of third persons as bona 
fide purchasers have intervened,^! and the lapse of 
time will not bar a bill for accounting when during 
the greater part of the time plaintiffs were under 
age and under coverture,nor will it operate as 
a bar where there has been a continuous assertion 
of the claim and nothing has occurred to create an 
estoppel.^® 

§ 154. -Parties, Process and Appearance, 

and Pleading 

a. Parties 

b. Process and appearance 

c. Pleadings 

a. Parties 

All persons whose Interests are Involved In the Issue, 
and who must necessarily be affected by the decree, are 
necessary parties to a suit for an accounting. 

While all persons whose interests are involved in 
the issue, and who must necessarily be affected by 
the decree, are necessary parties to a suit for an 
accounting,ordinarily the only necessary parties 
to proceedings to settle an account of a guardian 


are the guardian and the ward or his legal repre- 
sentative,76 and persons interested in a deceased 
ward's estate are not necessary parties.^® 

Although the infant may, by next friend, call the 
guardian to account, the bill must be in the infant's 
name by next friend. 77 A substitute guardian may 
sue a former guardian in behalf of the wards for 
an accounting,78 or the guardian and ward may 
unite in a bill against the former guardian,79 and, 
in a suit against the executor and sureties of a for¬ 
mer guardian by a subsequent guardian and the 
ward, the heirs of the former guardian are neces¬ 
sary parties.®® In some jurisdictions the ward must 
be represented by a guardian ad litem on a final set¬ 
tlement during his minority ;8i otherwise he is not 
bound,82 notwithstanding he may have been duly 
summonedand the record must show affirmative¬ 
ly that the guardian ad litem accepted the appoint¬ 
ment, and this cannot be inferred frona the mere 
recital that he was present and did not obj eCt to the 
allowance of the accounts and vouchers.®4 How¬ 
ever, a guardian ad litem is not necessary where the 
guardian has resigned and the proceedings are 
brought by his successor,®® or where such proceed¬ 
ings are brought by an executor who is also guard¬ 
ian of minor distributees.®® 

While sureties on the guardian's bond are not 
necessary parties to accounting proceedings,®7 they 


BesldexLce In a forelsm conntzy 
has been held an Insufficient excuse. 
—Thlerfeld's Estate, 1 Pa.Dlat. 72, 
11 Pa.Co. 47, 29 Wkly.N.C. 440. 

70. Pla.—Fisher v. Guidy, 142 So. 
818, 106 Fla. 94. 

71. Wash.—^Locke v. Andrasko, 84 
P.2d 444, 178 Wash. 145, rehearinir 
26 P.2d 1046, 176 Wash. 123. 

72. N.C.—Felton v. Long, 43 N.G 
224. 

73. W.Va.—Roush v. Griffith, 65 S.B. 
168, 65 W.Va. 762. 

28 C.J. p 1218 note 26. 

7^ Iowa.—In re Bennett’s Guard¬ 
ianship, 266 N.W. 6, 221 Iowa 518. 
Okl.—^In re Vaughn’s Guardianship, 
73 P.2d 411, 181 Okl. 274. 

28 C.J. p 1218 note 44. 

Director of veterans’ hnrean 

The purpose of statute providing 
that director of veterans’ bureau, or 
his successor, shall be a party in 
Interest In all cases involving admin¬ 
istration of estate of dependents of 
World War veteran, was to consti¬ 
tute director the procheln ami of 
such warda—Johnson v. Pugh, 193 
So. 817, 239 Ala. 12. 

Conspiracy to defratid 
In an action for an accounting, 
participants in an alleged conspiracy 
to defraud are properly Joined as 

S9C.J.S.—17 


parties defendant.—Schlndler v. 
Spackman, C.C.A.S.D., 16 F.2d 45. 

A married woman who is a guard¬ 
ian is a necessary party to proceed¬ 
ings to compel a final settlement of 
her account.—^McGinty v. Mabry, 28 
Ala. 672. 

Trustee of principal 

On an account between the ward 
and a surety of his former guardian, 
the trustee of the principal who has 
become insolvent is a necessary par¬ 
ty.—O’Hara v. Shepherd, 3 Md.Ch. 
306. 

Ward 

To a suit by an assignee of a cer¬ 
tain share of a ward's claim on his 
former guardian, brought against 
such guardian, for an accounting, the 
ward has been held a proper party 
defendant, where he declines to Join 
as a party plaintlff.^—^Murphy v. Da¬ 
vis, 46 N.T.S. 814, 19 App.Dlv. 616. 

75. Tex.—Files v. Buie, 112 S.W.2d 
714, 131 Tex. 19, answering certified 
Questions Civ.App., 113 S.W.2d 698. 
Where no attempt to surcharge 
In proceedings to settle the ac¬ 
counts of a removed guardian with¬ 
out attempting to surcharge his ac¬ 
counts, but merely to determine 
whether additional credits should be 
allowed, the removed guardian "is 
not a necessary party.—Cutting v. 
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Scherzlnger, 68 P. 393, 40 Or. 358, 
modified on other grounds 69 P. 439, 
40 Or. 353. 

7S. Tex.—^Files v. Buie, 112 S.W.2d 
714, 131 Tex. 19, answering certified 
Questions, Civ.App., 113 S.W.2d 698. 

77. Va.—^Lemon v. Hansbarger, 6 
Gratt. 301, 47 Va. 801. 

78. Kan.—Charles v. Witt, 129 P. 
140, 88 Kan. 484. 

79. Ky.—Taylor v. Taylor, 6 B.Mon. 
569. 

80. Ky.—Taylor v. Taylor, supra. 

81. Pa.—In re Simon’s Estate, 28 
Erie Co. 212. 

28 C.J. p 1218 note 37. 

88. Ala.—^Hutton v. Williams, 60 
Ala. 133. 

83. Miss.—Bailey v. Fitz-Qerald, 56 
Miss. 578. 

84. Ala.—^Frierson v. Travis, 39 Ala. 
160. 

85. Ala.—Jones v. Fellows, 58 Ala. 
343. 

86. Miss.—Gregory v. Orr, 61 Miss. 
807. 

87. Mont.—^In re Kostohrls* Estate, 
29 P.2d 829, 96 Mont. 226. 

28 C.J. p 1218 note 31, p 1219-note 
46. 
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are proper parties,®® and have been held entitled to 
intervene®® although there is authority to the con¬ 
trary.®® Where a nonresident guardian dies insol¬ 
vent and there is no administration on the estate, 
and one of the sureties dies, the ward may main¬ 
tain a bill against the surviving surety without join¬ 
ing the personal representative of the guardiurn or 
of the deceased surety.®^ 

Creditors of the ward cannot intervene on a final 
settlement by the guardian,®® but, where a tutor's 
accounts are opposed by a minor heir, a coheir may 
intervene to obtain from their tutor a legal settle¬ 
ment of their ancestor's estate.®® If two adminis¬ 
trators of an estate pay to a stranger money of a 
distributee for whom one of the administrators was 
guardian, both administrators are properly made 
parties to a suit against the guardian for an ac- 
count.®4 A guardian filing a final report and seek¬ 
ing to be discharged is regarded as the plaintiff in 
the accounting proceeding.®® 

b. Process and Appearance 

In the absence of a waiver thereof, notice to the 
ward or to the guardian Is necessary In accounting pro¬ 
ceedings. 

While actual notice to the ward by citation is not 
necessary before the filing of an annual account,®® 
and is not necessary even on settlement of a final 
account unless required by statute,®7 nevertheless 
the statutes usually require notice to the ward of a 


final settlement by his guardian,®® or to his personal 
representative in case he dies before settlement,®® 
and the absence of notice will avoid the settlement 
unless such notice is waived.^ In some jurisdictions 
notice of final settlement by the guardian may be 
given to the ward® and other persons interested® by 
publication. However, in case of substituted serv¬ 
ice there must be a strict compliance with the stat¬ 
ute,^ but it has been held that the validity of the 
proceedings will not be affected by delay of the 
clerk in issuing a citation, provided it is issued be¬ 
fore publication is commenced.® 

Unless the guardian voluntarily appears, he must 
be notified of proceedings to compel him to ac¬ 
count,® but if he files his account no special notice 
need be given to him of the time and place of hear- 
ing.7 The notice must be in proper form,® and com¬ 
ply with statutory requirements as to the time and 
mode of service.® In proceedings to compel an 
accounting, if personal service on the guardian can¬ 
not be had by reason of his removal from the state, 
he may be served by publication,^® and, as guard¬ 
ianship accounts may be rendered and settled with¬ 
out the personal presence of the guardian,!^ if he 
fails to appear the court may refer the account to 
some proper person to state and present it.^® Where 
personal service is required it seems that service on 
the committee of a guardian who has been adjudged 
a habitual drunkard is insufficient.^® 


88. Ala.—Dumaa v. Hollins, 164 So. 
781, 228 Ala. 644. 

28 C.J. p 1218 note 46. 

Aftev dlacbavere 

Sureties are neltker necossary nor 
proper parties where they have been 
discharged by reason of the guardian 
giving a new bond with other sure¬ 
ties.—Sayres v. Cassell, 23 Gratt. 626, 
64 VSL 525. 

89. Ala.—^Halley v. Boyd's Adm’r, 64 
Ala. 399. 

28 C.J. p 1218 note 84. 

9a Vt.—^In re Scott, 36 Vt. 297. 

91. Ala.—Frierson v. Travis, 39 Ala. 
160. 

98. Pa.—^Loren^s Appeal, 69 Pa. 360. 
93, La.—In re Hacket, 4 Rob. 290. 
9A S.C.—Coleman v. Smith, 14 S.C. 
611. 

95. Ind.—^Alcon v. Koons, 82 N.E. 92, 
42 IndLApp. 637, petition for re¬ 
hearing overruled 84 N.E. 1104, 42 
IndLApp. 537. 

9a N.J.—^Davis v. Combs, 38 N.J. 

Ea 473, affirmed 39 N.J.Eq. 336. 
28 C.J. P 1219 note 57. 

97. Me.—^Hudson v. Martin, 34 Me. 
389. 

28 C.J. P 1219 note 58. 

9a Pa.—^In re Warwick's Estate, 36 
Pa.Dlst & Co. 521, 65 Montg.Co. 


337—In re Stlllwagen's Estate, 19 
Lehigh CO.L.J. 407, 66 Tork Leg. 
Rec. 66. 

28 C.J. p 1219 note 69. 

Effect of notloe 

The notice given pursuant to stat¬ 
ute providing for the giving of no¬ 
tice of final settlement and distribu¬ 
tion of a ward’s estate and statute 
providing for service upon the super¬ 
intendent of the Osage Agency Is no¬ 
tice to the world and brings before 
the court all parties having or claim¬ 
ing an Interest in the estate.—Wilson 
V. Duncan, 110 P.2d 596, 188 Okl. 456. 
Notloe to new guardian 
When the statute requires notice to 
the ward, notice to a newly appoint¬ 
ed guardian of a final settlement 
made during the ward’s minority by 
the former guardian will not be suffi¬ 
cient.—Culver V. Brown, 16 N.J.Eq. 
533. 

99. CaL—^Livermore v. Rattl, 89 P. 
327, 150 CaL 458. 

1. Okl.—^Miller v. Shelton, 241 P. 

132, 115 OkL 36. 

28 C.J. p 1219 note 61. 

9L Ala.—Stabler v. Cook, 67 Ala. 22. 

a Miss.—^Moore v. Cason, 8 Mlsa 
63. 

28 CJ. p 1219 note 70. 
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4. Cal.—^In re Schluter's Estate, 286 
P. 1008, 209 Cal. 286. 

28 C.J. p 1220 note 74. 

a Cal.—^Helsen v. Smith, 71 P. 180, 
138 Cal. 216, 94 Am.S.R. 39. 

28 C.J. p 1220 note 76. 

6. Cal.—Spencer v. Houghton, 8 P. 
679, 68 Cal. 82. 

28 C.J. p 1219 note 66. 

7. Ala.—Allman v. Owen, 31 Ala. 
167. 

Minn.—Brown v. Huntsman, 21 N.W. 
655, 32 Minn. 466. 

& Cal.—^Helsen v. Smith, 71 P. 

180, 138 Cal. 216, 94 Am.S.R. 39. 

28 C.J. p 1219 note 67. 

9. Ohio.—Schwab v. Rappold, 9 Ohio 
Dec., Reprint, 340, 12 Clnc.L.Bul. 
197. 

28 C.J. p 1219 note 68. 

10- Cal.—Spencer v. Houghton, 8 P. 

679, 68 Cal. 82. 

28 C.J. p 1219 note 71. 

11. Cal.—^In re Price’s Estate, 28 P. 
2d 717, 136 CaLApp. 267. 

19. Cal.—Trumpler v. Cotton, 41 P- 
1033, 109 CaL 260. 

13. Pa.—^McCloud’s Estate, 12 Phlla. 
81. 
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Where the guardian voluntarily appears before 
the court, it is a waiver of notice.^^ So notice to 
the ward may be waived,and, if all the parties are 
before the court on final settlement, after the ward 
has obtained his majority, want of notice is imma¬ 
terial,^® but appearance by the ward after settlement 
for the purpose of entering satisfaction is not a 
waiver,^^ nor will appearance by a newly appointed 
guardian waive notice to the ward of a settlement 
made by his former guardian.^® While notice or 
waiver thereof can be shown only by the record,^® 
it has been held that, where a petition by a ward 
to set aside a settlement as fraudulent is silent as to 
the notice, it will be presumed that due notice was 
given,2® and a notice shown by the record to have 
been given as required by a former order will, on 
collateral attack, be presumed valid.^i 

c. Pleadings 

A petltloRp complaintp or bill for an accounting must 
be definite and certain and show a right to the relief 
sought. 

A petition, complaint, or bill for an accounting 
must state the facts necessary to show a right to 
the relief sought,22 and must be definite and cer- 
tain,22 avoiding multifariousness.2^ A bill is defec¬ 
tive if it seeks a settlement of one item alone and 
not a general settlement of the whole account.2® 
As probate courts, in respect of guardianship mat¬ 
ters, are courts of general jurisdiction, whose judg¬ 
ments are presumed to be valid, it is not necessary 
to allege the steps taken in procuring the guard¬ 


ian’s appointment.2® 

A plea by the guardian on citation before the pro¬ 
bate court must allege facts showing a deed de¬ 
fense to the proceedings,27 and will be construed 
most strongly against him.28 On a petition for set¬ 
tlement of accounts and discharge, an answer of a 
ward praying for an accounting has been held de¬ 
murrable in the absence of allegations of indebted¬ 
ness of the guardian or loss or damage to the 
ward2® 

Cross bill. Where a guardian seeks to set up by 
cross bill errors committed by the probate court on 
the settlement of his accounts, the cross bill must 
show that the errors occurred without his fault or 
neglect.®® The benefit of credits and matters of 
discharge may be obtained by answer, and a cross 
bill is unnecessary.®! 

Amendments. As in other civil actions, amend¬ 
ments are allowable®® if they do not change the 
cause of action.®® 

Issues and proof. The parties will be confined to 
the issues raised by the pleadings,®4 unless such ob¬ 
jection is waived.®® However, the court may de¬ 
termine whether the g^iardian has been guilty of 
misconduct, notwithstanding wrongdoing was not 
raised by the filing of formal objections.®® 

§ 155. Objections and Exceptions 

Ordinarily exceptions to a guardian's account may be 
filed by any person Interested for the purpose of having 
the account corrected. 


1^ Ga.—Weldon ▼. Patrick, 69 Ga. 
724. 

28 C.J. p 1220 note 76. 

15. La.—Kellar v. O’Neal, 18 La.Ann. 
472. 

28 C.J. p 1220 note 77. 

ISi Tex.—^Roberts v. Schultz, 46 
Tex. 184. 

Striking out special appearance 
On any competent evidence pre¬ 
sented, probate court could enter or¬ 
der striking out special appearance 
filed by special administrator to ac¬ 
count of deceased ward's temporary 
guardian.—^Marean v. Kershaw, 188 
N.E. 845, 281 Mass. 882. 

17. Mo.—^Mead v. Bakewell. 8 Mo. 
App. 649. 

1& N.J.—Culver v. Brown, 16 N.J. 
Eq,. 633. 

19. Miss.—Sullivan v. Blackwell, 28 
Miss. 787. 

2a Kan.—^Davls v. Hagler, 19 P. 628» 
40 Kan. 187. 

21. Ala.—Stabler V. Cook, 67 Ala. 

22 . 

22. Ga.—^Pettigrew v. Williams, 16 
S.E.2d 120, 65 Ga.App. 576. 

28 C.J. p 1220 note 84. 


Pleading hold suldoleiLt 

(1) In general. 

Cal.—Gaver v. Early, 209 P. 890, 68 
Cal.App. 725. 

Ga.—^De Loach v. Waters, 188 S.E. 58, 
64 Ga.App. 386. 

(2) As basis for amendment.— 

Schindler v. Spackman, C.C.A.S.D., 
16 F.2d 46. j 

23. Qa.—^Pettigrew v. Williams, 16 

S.E.2d 120, 66 G}a.App. 67C. 

28 C.J. p 1220 note 85. 

2a Ga.—Farmer v. Rogers, 14 S.E. 

188, 88 Ga. 162. 

28 G.J. P 1220 note 86. 

25. Ala.—Jones v. Beverly, 45 Ala. 
161. 

26. Idaho.—^In re Brady, 79 P. 76, 
10 Idaho 366. 

27. Ga.—Speer v. Tinsley, 55 Ga» 
89. 

28 C.J. p 1220 note 90. 

2a Ga.—Speer v. Tinsley, supra. 

29. Ga.—^Marshall v. Citizens & 
Southern Nat. Bank, 187 S.E. 240, 
64 Ga.App. 123. 

30. Ala.—^Lyne v. Wann, 72 Ala. 48. 

81. Ala.—Alston v. Alston, 84 Ala- 
16. 


32. Ga.—^Pettigrew v. Williams, 16 
S.E.2d 120, 65 Ga.App. 676. 

28 C.J. p 1220 note 95. 

83. S.C.—^Dunsford v. Brown, 19 S.C. 
660. 

28 C.J. p 1221 note 96. 

34. Tenn.—Sutton v. Sutton, Ch., 58 

S. W. 891. 

28 C.J. p 1221 note 97. 

ZB. Cal.—In re Vuclnlch's Estate, 44 
P.2d 567, 3 Cal.2d 235, modified on 
other grounds 46 P.2d 817, 8 Cal. 
2d 235. 

rallure to demur or ob.1eot 

Minors’ former guardian, not de¬ 
murring to or objecting to form or 
substance of written objections to al¬ 
lowance of his final account at trial, 
which proceeded on theory that Is¬ 
sue of title to money, with which ac¬ 
count was surcharged, was before 
court, waived contention that plead¬ 
ings were insufficient to put such ti¬ 
tle in Issue and could not first raise 
such Issue on appeal—In re Vuci- 
nich's Estate, supra. 

36L N.T.—In re Hidden, 164 N.K 
588, 248 N.Y. 499, modifying 213 
N.T.S. 776, 216 App.Div. 765, and 
motions denied 155 N.E. 897, 244 N. 

T. 668. 
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In the absence of waiver of the right,excep¬ 
tions may be filed to a guardian’s account for the 
purpose of having the account corrected,^8 and no 
statute expressly giving the right is necessary.®® 
They may generally be taken by, and only by, a 
person interested,such as the executor or admin¬ 
istrator of a deceased ward^^ or creditors of a de¬ 
ceased guardian."*® One who has sued the guardian 
on his bond for goods furnished the ward on the 
guardian’s credit and who has consented to a per¬ 
sonal credit against the guardian cannot file excep¬ 
tions to his final report.*® Exceptions in behalf of 
the ward may be filed by next friend,** but only by 
next friend or someone appointed by the court.*® 
The time for filing*® and the form of exceptions*^ 
must comply with local statutes and practice. No 
demurrer lies to an exception presenting a question 
of law.*® 

Where a guardian was appointed executor of the 
ward’s estate and misappropriated funds while ex¬ 
ecutor, objections to his report as gruardian with 
respect ,thereto are properly stricken.*® 


The evidence must be confined to the issues raised* 
by the exceptions and the account.®® 

The opening, modifying, or vacating of a settle¬ 
ment of a guardian’s account is considered infra ^ 
167. 

§ 156. -Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 

a. In (General 

Where a guardian renders his account and It Is con¬ 
tested, the burden Is generally on him to sustain and 
establish Its correctness. 

In proceedings for stating and settling the ac¬ 
counts of a guardian, the burden of proof may rest 
on the guardian or on the contestant, depending on 
the circumstances of the particular case.®^ While 
accounts properly presented will be presumed cor¬ 
rect if not contested,®® when a guardian renders his 
account and it is contested the burden is generally 
on him to sustain and establish its correctness,®® 


37. La..—^NTores v. Carraby, 5 Rob. 
292. 

28 C.J. p 1221 note 11. 

Waiver on behalf of infant 
AcQulescence of an Infant’s father 
In iTiiardlan’s statement of claim for 
board and maintenance furnished to 
ward before gruaxdlan’s appointment 
did not preclude Infant, on becoming 
twenty-one, from objecting to guard¬ 
ian’s account wherein he took credit 
for amounts charged for board and 
maintenance, since father was pri¬ 
marily liable for Infant’s support, 
and he could not bind Infant’s estate 
by consenting that guardian use 
funds to reimburse himself for past 
board and maintenance.—^In re Walk¬ 
er, 17 N.T.S.2d 918, affirmed In re 
Buckhout (Atwell), 22 N.Y.S.2d 420, 
260 App.Dlv. 836. 

3& Ohio.—^In re Guardianship of 
Lodge, 32 Ohio N.P.,N.S., 40. 

28 C.J. P 1221 note 99. 

39. Ohio.—^Porter v. Brown, 9 Ohio 
Dec., Reprint, 646, 16 Clnc.L.BuL 
69. 

4a Idaho.—Short v. Thompson. 55 
P.2d 163, 56 Idaho 861. 

28 O.J. p 1221 note 4. 

Ward’s hnsbanA 

Where ward's husband, who had 
-procured appointment of temporary 
guardian, sought to have probate 
court stay action on guardian’s final 
account for purpose of having ac¬ 
count disallowed, and husband had 
had no dealings with guardian or 
ward on which a claim might be 
based, petition to stay action on ac¬ 
count was properly dismissed.—Gem¬ 
ma V. Vervena, R.L, 27 A.2d 842. 


41. Cal.—In re Avrlll, 66 P. 14, 6 
Cal.Unrep.Cas. 774. 

Ind.—Peterson v. Brwln, 62 N.B. 
719, 28 Ind.App. 330. 

42. Ky.—^Alsop V. Barbee, 14 B.Mon. 
522. 

43. Ind.—Hall v. Ferguson, 57 N.B. 
153, 21 Ind.App. 532. 

44. Tex—^Eastland v. Williams, Civ. 
App., 45 S.W. 412. 

45. Pa.—^Eenneagy’s Estate, 2 Lane. 
L.Rev. 196. 

28 C.J. p 1221 note 9. 

4a Ohio.—Reitz v. Smith, 10 H’.E.2d 
150, 56 Ohio App. 72. 

Objeotlon not barred 
Statute providing that minor's 
guardian appointed by court Is not 
entitled to discharge until one year 
after ward's majority does not bar 
ward from thereafter filing objec¬ 
tions to guardian’s discharge on 
grround that guardian has not truth¬ 
fully reported moneys received and 
disbursed; and a ward Is entitled to 
file objections to guardian’s discharge 
on ground of alleged ft-audulent con¬ 
cealment of funds of estate, although 
petition for discharge was filed sev¬ 
eral years after ward attained ma¬ 
jority and almost eight years after 
purported final account was filed, 
where there was no showing of lach¬ 
es or that ward’s delay prejudiced 
any of parties.—^In re Carlson's Es¬ 
tate and Guardianship, 62 P.2d 676, 
10 Cal.App.2d 341. 

Szoluslve zemedy 
A next frtend of minors was not 
entitled to file exceptions to final ac¬ 
count by guardian of minors several 
years after approval, as the statute i 
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providing that settlement In probate 
court of a guardian Is final between 
guardian and ward except that a sub¬ 
sequent guardian during minority or 
ward, within two years after arriv¬ 
ing at full age, may open settlement 
for fraud or manifest mistake sup¬ 
plies a full and comprehensive pro¬ 
cedure and excludes others not ex¬ 
pressly provided.—Reitz v. Smith, 10 
N.E.2d 160, 56 Ohio App. 72. 

47. Cal.—In re Carlson's Estate and 
Guardianship, 62 P.2d 676, 10 Cal. 
App.2d 841. 

28 C.J. p 1221 note 3. 

4& Ind.—Glldewell v. Snyder, 72 
Ind. 628. 

49. Iowa.—^In re Johnston’s Guard¬ 
ianship, 299 N.W. 893, 230 Iowa 
891. 

5D. Ol.—In re Boyes, 90 P. 464, 161 
CaL 143. 

28 G.J. p 1222 note 87. 

61. Time of challenge oontroUJng 
In the case of challenge of items 
of guardian's account when first pre¬ 
sented by guardian, the burden of 
proof Is on him to establish, within 
rules of evidence that obtain, the 
verity of the claim or the reason¬ 
ableness of the service for which 
claim Is made, and In case of chal¬ 
lenge of annual settlements or Items 
thereof the burden Is on him who 
challenges them.—^Hastings v. Huber, 
1 So.2d 749, 241 Ala. 160. 

52. La.—^In re Rochon, 18 La.ABn. 
272. 

6a Conn.—^Appeal of Ehrsam, 126 A. 

621, 101 Conn. 349. 

Ind.—Alcon v. Koons, 82 N.E. 92, 42 
Ind.App. 537, petition for rehearing 
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at least where no vouchers are produced and 
even though there is no formal opposition it has 
been held that the guardian must show that his ac¬ 
count is correct.®® However, it has also been held 
that the burden is on one filing a caveat to a return 
of a guardian to prove the allegations made there¬ 
in.®® 

When a credit is claimed by a guardian and its 
validity is disputed, the law casts on him the bur¬ 
den of supporting it,®*^ and with respect to pay¬ 
ments made or credits claimed, such as for counsel 
fees®® or improvements,®® the burden rests on the 
guardian to show that they were necessary and 
proper and that they were fair and reasonable;®® 
but where the guardian shows an order of court au¬ 
thorizing expenditures and the service rendered the 
burden is on the ward to show that such order was 
improper.®^ If the guardian asks an allowance for 
expenditures in excess of the income of the estate, 
he must show as strong a case as would have been 
necessary to obtain an order of court allowing such 
expenditures,®® and he must show affirmatively that 


he acted in good faith and with reasonable pru¬ 
dence.®® If he claims a credit for a debt paid he 
must show a prima facie case of liability against 
the estate.®^ 

On appointment, a guardian will be presumed to 
have paid a debt previously owing by him to the 
ward;®® and if he claims a credit for assets not 
reduced to possession the burden is on him to show 
that he used due diligence to collect.®® While it 
has been held that services by a ward are presumed, 
in the absence of a clear showing to the contrary, 
to be sufficient compensation for the ward's sup¬ 
port,®*^ where the guardian has proved the fur¬ 
nishing of board which the ward claims to have 
been fully offset by his labor the burden of proving 
this latter claim is on the ward,®® and the burden 
of showing that a credit allowed for the ward’s 
services is insufficient is on the ward.®® 

Ordinarily there is no presumption of negligence 
or want of good faith,and the burden of proving 
an alleged loss*^^ and that it was due to the negli- 


ovemiled 84 N.B. 1104, 42 Izid.App. 
587. 

Iowa.—^In re Morris' Guardianship, 
292 N.W. 836, 228 Iowa 646. 

Mass.—^Wlley v. Puller, 39 N.E.2d 
418, 810 Mass. 597—Merrill v. Ev¬ 
erett, 199 N.E. 735, 298 Mass. 327. 

Mich.—In re Tltsworth's Estate, 286 
N.W. 97, 288 Mich. 652. 

Wash.—^In re Carlson's Guardianship, 
297 P. 764, 162 Wash. 20. 

6^ Iowa.—^Benson v. Benson, 289 N. 
W. 79, 218 Iowa 492. 

65. Okl.—^Holder v. Holder, 100 P.2d 
857, 187 Okl. 45—^Pruitt v. Pllgreen, 
64 P.2d 263, 178 Okl. 608. 

661 Ga.—^Henson v. Jones, 16 S-E. 
2d 886, 66 Ga.App. 22. 

67. Ala.—^Hastlngrs v. Huher, 1 So. 2d 
749, 241 Ala. 160. 

HI.—^Nonnast v. Northern Trust Co., 
29 N.E.2d 251, 874 IlL 248, modi¬ 
fy Ingr In re Nonnast's Estate, 21 
N.E.2d 796, 300 IlLApp. 537. 

Mo.—In re Liissner's Estate, 129 S.W. 
2d 1067, 288 MO.APP. 1121. 

OkL—^Howe v. Tarloshaw, 225 P. 988, 
985, 103 Okl. 268, citing* Oo3epiis Jiu 
xls—^In re Talomase's Estate, 225 
P. 156, 98 Okl. 212. 

28 aj. p 1221 notes 15, 16. 

6% OkL—^In re Talomase's Estate, 
supra. 

Tez.—McGary v. Lamb, 8 Tez. 842. 

69. HI.—Cheney v. Roodhouse, 82 HL 
App. 49. 

ea Ala.—^Hastings v. Huber, 1 So.2d 
749, 750, 241 Ala. 160, citing Oor. 
pus Juris. 

Iowa.—Benson v. Benson, 289 N.W. 
79, 213 Iowa 492. 


Mass.—Wiley v. Puller, 89 N.B.2d 
418, 810 Mass. 597. 

N.Y.—^In re Bunting's Estate, 23 N. 
Y.S.2d 926, 261 App.Dlv. 82, rear¬ 
gument denied 25 N.Y.S.2d 800, 261 
App.Dlv. 890, and motion denied 34 
N.E.2d 900, 285 N.Y. 789. Appeal 
dismissed 36 N.E.2d 698, 286 N.Y. 
664. 

N.D.—In re Campbell’s Guardianship, 
216 N.W. 913, 916, 66 N.D. 60, cit¬ 
ing Oorpus Juris. 

61. Pa.—^In re Wade's Estate, 23 A. 
2d 493, 343 Fa. 520—^In re Car¬ 
penter’s Estate, 186 A. 201, 123 
PcLSuper. 190. 

62. N.C.—Greenlee v. McDowell, 66 
N.a 825. 

Tenn.—Owens v. Pearce, 10 Lea 46. 
Fiesumptlon from relationship 
Son's expenditure for benefit of fa¬ 
ther In excess of father's Income 
must be presumed as prompted by 
filial duty.—In re Wilber, 276 P. 876, 
161 Wash. 625. 

63. Arlz,—^In re Guardianship of 
Sorrells, 117 P.2d 96, 68 Arlz. 25. 

61. Ala.—Stewart v. McMurray, 8 
So. 47, 82 Ala. 269. 

66. Ga.—^Henson v. Jones, 16 S.E.2d 
886, 66 GeuApp. 22. 

66. Ala,—Cox v. Williams, 8 So.2d 
129, 241 Ala. 427. 

28 C.J. p 1221 note 19. 
presumption from facts 
Establishment of demand due to 
ward during guardianship, ample 
time and opportunity for gruardlan to 
have collected It, and Its subseQuent 
loss, creates presumption that loss 
resulted from guardian’s derellctloa 
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—Smith V. Cartrlght, 169 S.B. 72, 113 
W.Va. 554. 

67. Ark.—Shell v. Sheets, 152 S.W. 
2d 801, 202 Ark. 708. 

6a Ala.—^Law V. Bush, 195 So. 886, 
289 Ala. 612—^Thompson v. Hart- 
line, 4 So. 18, 84 Ala. 65. 

69. Ala.—Calhoun v. Calhoun, 41 
Ala. 869. 

7a Mont.—^In re Hostohrls' Estate, 
29 P.2d 829, 96 Mont 226. 

Want of good faith not presumed 
Guardian's want of good faith In 
retaining ward’s stock in corporation 
which became bankrupt was not pre¬ 
sumed, in view of evidence not show¬ 
ing any market value or time for 
sale.—Cunningham v. Cunningham, 
111 So. 208, 216 Ala. 484. 

Investment apparently proper 

In proceeding by ward to recover 
gruardlanship funds Invested in bonds 
which subsequently became worth¬ 
less, where such bonds appeared on 
their face to be a proper trust In¬ 
vestment at the time purchased with 
guardianship funds and ward pre¬ 
sented no evidence to the contrary, 
court was required to assume that 
Investment was a proper one to be 
made with guardianship funds, so 
that neither guardian nor surety 
oould be held liable for loss result¬ 
ing therefrom merely because guard¬ 
ian failed to make a proper investi¬ 
gation before purchasing the bonds. 
—^In re LeFevre's Guardianship, 113 
P.2d 1014, 9 Wa8h,2d 145. 

71. Wls.—^In re Guardianship of 
FOmeBS, 278 N.W. 622, 225 Wls. 
383. 
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gence of the guardian'^2 is on the person seeking to 
charge the guardian with such loss. However, if 
the guardian seeks exoneration from liability be¬ 
cause of losses resulting from investments or loans, 
the burden is on him to show that such loss was 
due to no fault or want of reasonable vigilance on 
his part"^® 

On final account, judgments settling partial ac¬ 
counts, being prima facie correct and covering the 
subject matter included, require no affirmative proof 
to support them to that extent, the burden being on 
opponents to set out disputed items and overcome 
their presumptive correctness and a guardian 
who has been required to attach his prior annual 
accounts to his final account need not prove af¬ 
firmatively and de novo the facts on which lost 
vouchers ‘ were based, if the vouchers were once 
furnished and were lost without his fault.^® Where 
the guardian claims that there was a settlement aft¬ 
er the ward became of age, the burden is on him to 
prove such a settlement,^® but if the ward, after 
coming of age, has given a receipt to the guardian 
for all claims against him without a regular ac- 
countiilg and the guardian is subsequently cited to 
settle his accounts, the burden is on the ward to 
show error in the settlements^ In a suit for an 
accounting the burden is on the ward to overcome 
the prima facie case made by a receipt given by him 
for money- for which he sedcs to compel the guard¬ 
ian to accounts® 


b. Admissibility 

General rules governing the admissibility of evi¬ 
dence apply In proceedings to settle a guardian’s ac¬ 
counts. 

While general rules governing the admissibility 
of evidence apply in proceedings to settle a guard¬ 
ian’s accounts,S® the court will give to such rules 
the most liberal construction consistent with jus¬ 
tice,®® and the guardian may show, unimpeded by 
technical rules, fairness of dealings and the real na¬ 
ture of transactions, and may restrict the amount of 
liability to that which equity demands.®^ The re¬ 
turns of the guardian are only prima facie evidence 
for or against him and may be explained by parol.®® 
The guardian may explain by parol a mistake ap¬ 
parent on the face of his report as to the interest in 
lands purchased and the amount of money received 
on the sale, but he is estopped to show by parol that 
the ward had no interest therein.®® 

A receipt given to the guardian by the ward after 
attaining his majority, reciting the payment of mon¬ 
ey to the ward in full settlement, is admissible,®^ 
and, notwithstanding a settlement out of court with 
the ward may not be a compliance with a bond re¬ 
quiring settlement in the probate court, if required 
by that court it may nevertheless be received as 
evidence that a further accounting should not be 
had.®® If on exceptions to the account the ward 
seeks to charge the guardian with his distributive 
share in his father’s estate for which he gave a re- 


Biu^en bf forward 

Evidence disclosing that ward's 
stock never paid a dividend after 
coming into hands of guardian, that 
only offer guardian ever had for 
stock was a nominal sum, and that 
guardian was not successful In real¬ 
ising anything In bankruptcy pro¬ 
ceedings of corporation which Issued 
stock, was held to transfer burden to 
exceptor to show that at some time 
something could have been obtained 
out of such stock.—^In re Guardian¬ 
ship of Home, 178 So. 660, 178 Miss. 
714. 

79. Mont.—^In re Eostohrls’ Hstate, 
29 P.2d 829, 96 Mont 226. 

73. Ala.—Sims v. Russell, 188 So. 
862, 236 Ala. 562. 

N.T.—In re Hojacknl, 6 N.Y.S.2d 106, 
168 Mlsc. 16. 

S.D.—Mumford v. Rood, 168 N.W. 
921, 86 S.D. 80. 

7^ Ala.—^Hall v. Hssllnger, 179 So. 
689, 236 Ala. 461. 

Lia.—Gulllebert's Succession, 63 So. 
117, 126 La. 992. 

Conclusiveness ' of ' Intermediate ac¬ 
countings see infra 8 166. 

•75.' liCL—Gulllebert's Succession, su¬ 
pra. 


78ta lowcu—^In re Robb, 111 N.W. 
803, 184 Iowa 196. 

77- N.H.—Klttredge v. Betton, 14 N. 
H. 401. 

Pa.—^In re Rouch, 2 Pearson 480. 

7a Ky.—Gilliam v. Guffy, 184 S. 
W. 1162, 142 Ky. 681. 

79. Ala—Hastings v. Huber, 1 So. 

2d 749, 241 Ala. 160. 

Ga.—^Pettigrew v. Williams, App., 28 
S.B.2d 183. 

28 CJ. p 1222 note 29. 

Consultation with probate Judge 
Testimony that guardian consulted 
probate Judge with regard to making 
oral compromise agreement dismiss¬ 
ing lawsuit against party indebted 
to guardianship estate was Inad¬ 
missible to prove that Judge ap¬ 
proved the compromise before It was 
consummated, but was admissible on 
Issue of good faith of guardian In 
making the agreement, although re¬ 
sult of such consultation was not a 
valid order.—^In re Guardianship of 
Sorrells, 117 P.2d 96, 68 Ariz. 26. 

Svldenee held admissible 

(1) In general—^In re Erlckscn, 
255 P. 1108, 128 Kan. 491. 
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(2) Parol evidence Is admissible 
In the guardian's behalf to show that 
the money represented by certain 
certificates of deposit held by him on 
a bank which had perished with the 
fall of the southern Confederacy was 
the money of his ward.—Parsley v. 
Martin, 77 Va. 876, 46 Am.R. 733. 

(3) Other Illustrations see 28 C. 
J. p 1222 note 29 [a]. 

Impeaching award 

Where the guardian stated a bal¬ 
ance against the ward In dollars and 
cents, the ward was not permitted to 
Impeach It by showing that the mon¬ 
ey was Confederate money.—Coffin v. 
Bramlltt, 42 Miss. 194, 97 Am.D. 449. 

sa Mich.—^In re Callaghan’s Estate, 
261 N.W. 816, 266 Mich. 288. 

81. Mich.—^In re Callaghan's Estate, 
supra. 

82. Ga—^Lewls v. Allen, 68 Ga 398. 
28 CJ. p 1222 note 80. 

83. IlL—^In re Steele, 65 Ill. 822. 

84. Ark.—Bale v. Dale, 203 S.W. 268, 
134 Ark. 61. 

8& N.H.—Klttridge v. Betton, 14 N. 
H. 401. 
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ceipt to the administrator, the guardian may show 
the circumstances under which the receipt was giv- 
en.S® 

The ward may show that the credits claimed by 
the guardian for disbursements should not be al¬ 
lowed because they had been paid for by work and 
labor or otherwise.87 If the guardian is charged 
with fraud in procuring another to take his place, 
evidence that he acted openly and with the knowl¬ 
edge of the family of his ward is admissible in his 
behalf.®® Where it did not appear of record that 
the guardian had settled with his ward it was com¬ 
petent for the guardian to show that he had in fact 
paid to the ward all the money he had received, to 
show which evidence was admissible of the ward’s 
financial condition about the time he came of age; 
and where a ward introduced a decree of the pro¬ 


bate court as evidence of the guardian’s indebted¬ 
ness, it not appearing of record that the guardian- 
had settled with the ward, it was competent for the. 
guardian to show that the decree had been appea^led. 
from.®9 A statement annexed to the guardian’s an¬ 
swer, with respect to the annual balance due by 
him, together with a calculation of the interest and 
credits due on each balance, cannot go before the 
jury as evidence.®^ 

c. Weight and Sufficiency 

In proceedings to settle a guardian's aecountsi the 
general rules as to weight and sufficiency of evidence are 
applicable. 

In proceedings to settle a g^uardian’s accounts, 
the general rules as to weight and sufficiency of ev¬ 
idence are applicable.®^ A guardian’s account as 


SS. Ohio.—In re Mehner, OhioProb. 

212 . 

87. Tenn.—Phillips v. Davis. 2 Sneed 
520. 62 Am.D. 472. 

88. Ga.—^Manning v. Manning, 61 
Ga. 137. 

89. Vt—^In re Pierce. 35 A. 646, 68 
VL 639. 

90u Ga.—Cartledge v. Cutllif, 29 Ga. 
758. 

91. N.Y.—In re Hojacknl, 6 N.Y.S. 

2d 106, 168 Mlsa 16. 

28 C.J. p 1222 note 39. 

Preponderance of evidence 

(1) In proceeding by a general 
guardian for a final account, sruardl- 
an has burden to prove by prepon¬ 
derance of evidence payments by 
him to ward and expenditures by 
him for her maintenance.—^In re 
Hojacknl, supra. 

(2) In proceeding for settlement 
of guardian's account, burden was on 
ward, excepting to report of commis¬ 
sioner of accounts on ground that 
ward’s money, deposited by guardi¬ 
an In bank which failed, was lost 
through guardian’s negligence, to 
prove such negligence by preponder¬ 
ance of evidence.—^Powers v. Powers, 
3 S.E.2d 162. 174 Va. 164. 

dear and satisfactory evidence 
Guardian who claims to be entitled 
to charge against ward’s estate cer¬ 
tain sums for ward’s support and 
maintenance, and who has kept no 
accounts or vouchers and had ob¬ 
tained from probate court no prior 
authority to make expenditures, must 
meet burden of proof by convincing 
court by clear and satisfactory evi¬ 
dence that amounts so sought to be 
charged by her were reasonable and 
proper.—^Probate Court of City of 
Providence v. Higgins, 191 A. 260, 
58 H.I. 58. 

Pilma facie evidence 
The favorable outcome of litiga¬ 


tion In superior court on claim i 
against ward’s estate by third person 
was prlma facie evidence of guardi¬ 
an’s good faith In defending the 
claim, as well as of her duty to de¬ 
fend the claim, as respects her right 
to recover expenses of defending 
after unfavorable outcome on appeal. 
—In re Brown’s Estate, 101 P.2d 1003, 
6 Wash. 2d 215, motion denied In re 
Brown’s Guardianship, 107 P.2d 1104, 
6 Waah.2d 215. 

Auditor’s zepoit not conclusive 
Where minor attempted to sur¬ 
charge guardian of minor’s estate 
for losses through guardian’s sale of 
minor’s Interest In a shop, on ground 
that guardian sold Interest for less 
than it was worth, appraised value 
of Interest as set forth In auditor’s 
report was not conclusive but was 
merely evidence of value, subject to 
rebuttal.—In re Wade’s Estate, 23 A. 
2d 493. 343 Pa. 520. 

Bvldanoe Md suffLoient 
(1) In general. 

Arlz.—^In re Guardianship of Sorrells, 
117 P.2d 96, 58 Arlz. 25. 

CaL—In re Forthmaim’s Estate, 5 P. 
2d 472, 118 Cal.App. 332—Gaver v. 
Early, 209 P. 890. 58 Cal.App. 725. 
Ga.—^De Loach v. Waters, 188 S.B. 

58, 54 Oa.App. 386. 

Iowa.—^Benson v. Benson, 239 H.W. 
79, 213 Iowa 492—^In re Anderson's 
Guardianship, 225 N.W. 258, 208 
Iowa 191, 64 A.L.R. 687. 

La.—Succession of Fontano, 200 So. 
142, 196 La. 775. 

Mass.—^Townsend v. Townsend, 137 
N.E. 918, 243 Mass. 401. 

Miss.—^Henry v. Baker, 165 So. 444, 
174 Miss. 676. 

Mo.—^In re Lissner’s Estate, 129 S. 

W.2d 1067, 233 Mo.App, 1121. 

Neb.—^In re Deutsch’s Guardianship, 
218 N.W. 380, 116 Neb. 591. 

N.Y.—In re Walker, 17 N.Y.S.2d 918, 
afidrmed In re Buckhout (Atwell), 
22 N.Y.S.2d 420, 260 App.Dlv. 835. 

263 


Pa.—^In re Wade’s Estaj:e, 23 A. 2d 
493, 343 Pa. 520—^Appeals of 

Byrnes. 188 A. 871. 326 Pa. 445— 
In re Carpenter’s Estate, 186 A. 
201, 123 Pa.Super. 190—In re Klen- 
ofskl’s Estate, 97 Pa.Super. 502. 
S.C.—^Hinson v. McLaurin, 185 S.B. 
42, 180 S.C. 35—Sartor v. Fidelity 
& Deposit Co., 158 S.E. 819', 160 
S.C. 390. 

Wash.—^In re Haegele (Daniel), 272 
P. 978, 150 Wash. 355, appeal dis¬ 
missed and certiorari denied Turn¬ 
er V. Smith, 49 S.Ct. 514, 279 U.S. 
825, 73 L.Ed. 978. 

Wls.—In re Thlenhaus, 186 N.W. 531, 
176 Wls. 626. 

(2) To require accounting.—^In re 
Gardella Guardianship, 277 P. 846, 
152 Wash. 250. 

(3) To show negligence.—^In re 
Zylstra’s Estate, 238 N.W. 169. 59 S. 
D. 89. 

(4) To show private settlement 
with guardian.—^Duncan v. Woodis, 
277 S.W. 999, 211 Ky. 600. 

(5) To support credit claimed in 
account. 

Cal.—In re Vucinlch’s Estate,' 44 P. 
2d 567, 3 C!al.2d 285, modified on 
other grounds 46 P.2<| 817, .8 Cal, 
2d 236—In re Forthmann’s Estate, 
6 P.2d 472, 118 CaLApp. 332. 

Iowa.—In re Roland’s Guardianship, 
287 N.W. 349, 212 Iowa 907. 

(6) To sustain order approving 
account. 

Ala.—^Hastings v. Huber, 1 So. 2d 749, 
241 Ala. 160. 

Tex.—^Reynolds v. Grovey, Civ.App., 
99 S.W.2d 1116. 

28 C.J. p 1222 note 39 [a] (1). 

(7) To sustain surcharge.—^In re 
Buckhout (Atwell), 22 N.Y.S.2d 420, 
260 App.Dlv. 835. affirming In re 
Walker. 17 N.Y.S.2d 918. 

(8) Other illustrations see 28 C.J. 
p 1222 note 39 [a], p 1228 note 52 
[a]. 
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settled is the best evidence to prove the account 
and a settlement with the ward shortly before he 
attains his majority has been held entitled to weight 
as evidence of the state of the account at that 
time.®® Where by statute abstracts of inventories 
of property recorded to preserve the mortgage of 
minors against their tutor are not evidence of the 
validity of their claim as to the amount due, they 
are not conclusive against the tutor as to the amount 
appearing to be due from him.®^ Recitals in a set¬ 
tlement of an administrator’s final account of pay¬ 
ment of an indebtedness to the guardian of a mi¬ 
nor distributee are insufficient to prove payment to 
the guardian.®^ 

§ 157. - Hearing and Order or Decree 

a. In general 

b. Order or decree 

C. Enforcement 


a. In General 

On presentation of a guardian’s final account for set¬ 
tlement, It Is the duty of the court, regardless of excep¬ 
tions, to scrutinize the account, correct all errors, reject 
all Items of credit which appear Illegal or excessive, and 
generally to Inquire Into the accuracy of the items of 
charges and credits. 

On presentation of a guardian’s final account, the 
whole administration of the trust is subject to ex¬ 
amination,®® and on the hearing of exceptions to a 
final account any mistake or error in a former ac- 
coimt not theretofore adjudicated as to the excepter 
may be corrected.®^ It is the duty of the court, re¬ 
gardless of exceptions, to scrutinize the account, 
correct all errors, reject all items of credit which 
appear illegal or excessive, and generally to inquire 
into the accuracy of the items of charges and cred¬ 
its,®® and to this end the court may and should ex¬ 
amine witnesses and require the production of 


Evidence IMd Inenfflolent 

(1) In general. 

Ala.—^Bean v. Bean, 114 So. 692, 217 
Ala. 93. ' 

Gcl—^H enson v. Jones, 16 S.E.2d 886, 
66 Ga.App. 22—^New York Life Ins. 
Co. V. Gilmore, 149 S.B. 799, 40 
Ga.App. 431, reversed on other 
Srrounds 157 S.m 188, 171 Ga. 894. 
and conformed to 169 S.E. 288, 43 
Ga.App. 442. 

Ind.—^Fletcher Trust Co. v. Hines, 4 
N.E.2d 662, 211 Ind. Ill, 108 A.L. 
R. 930. 

Iowa.—Guardianship of Pharmer v. 
Pharmer, 235 N.W. 478, 211 Iowa 
1286. 

Miss.—^In re Guardianship of Horne, 
173 So. 660, 178 Miss. 714. 

Mo.—^In re Llssner's Estate, 129 S. 

W.2d 1067, 233 Mo.App, 1121. 
Wis.—^In re EZarkowskl’s Estate, 264 
N.W. 487. 220 Wls. 45. 

(2) To Justify surcharge.—^Appeal 
of Rowland, 187 A- 282, 123 Pa.Super. 
447. 

(3) To show that allowance for 
hoard was too high.—^In re Carpen¬ 
ter’s Estate, 186 A. 201, 123 Pa. 
Super. 190. 

(4) To show that expenditure was 
necessary and proper. 

Mass.—^Wiley v. Puller, 39 N.E.2d 
418, 310 Mass. 697. 

Okl.—In re Talomase'a Estate, 226 
P. 166, 98 OkL 212. 

(6) Wards’ agreement to accede 
to credit claimed provided guardian 
could show he spent sums for their 
benefit required showing by legal 
evidence in open court, private in¬ 
vestigation by chancellor being In¬ 
sufficient.—White V. Moore, 144 So. 
696, 164 Miss. 272. 

9SL Va.—Tabb v. Boyd, 4 Call 463, 
8 Va. 468. 

03. Mich.—Alexander v. Hlllebrand, 


103 N.W. 849. 140 Mich. 490, 112 
Am.S.R. 417. 

94. La.—Theurer’s Succession, 38 
La.Ann. 510. 

95. W.Va.—^Roush v. Griffith, 65 S. 
E. 168. 65 W.Va. 762. 

99. Cal.—In re Dl Carlo’s Estate, 44 
P.2d 662, 8 Cal.2d 225, 99 A.L.R. 
990. prior opinion In re Dl Carlo’s 
Estate, App., 29 P.2d 876. 

Minn.—^Wlnjum v. Jesten, 253 N.W. 

881, 191 Minn. 294. 

Mont.—^In re Kostohrls* Estate, 29 P. 

2d 829, 96 Mont. 226. 

Okl.—^Aubrey’s Estate v. De Lozier, 
261 P. 192, 128 Okl. 79. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 24 Tenn.App. 492. 
Wash.—^In re Carlson’s Guardian¬ 
ship, 297 P. 764, 162 Wash. 20. 

28 C.J. p 1223 note 57. 

97. Cal.—^In re Carlson’s Estate and 
Guardianship, 62 P.2d 676, 10 Cal. 
App.2d 341. 

Ind.—^In re Elgenmann’s Guardian¬ 
ship, 14 N.E.2d 685, 214 Ind. 92, 116 
A.L.R. 432—^Peterson v. Erwin, 62 
N.B. 719, 28 Ind.App. 330. 

Ohio.—In re Guardianship of Lodge, 
32 Ohio N.P„N.S., 40. 

28 C.J. p 1221 note 2. 

Conoluslveness of Intermediate ac¬ 
counting see Infra $ 166. 

99. Ala.—Hastings v. Huber, 1 So. 

2d 749, 241 Ala. 160. 

Cal.—^In re Carlson’s Estate and 
Guardianship, 52 P.2d 576, 10 Cal. 
App.2d 341—Gaver v. Early, 209 
P. 394, 68 Caa.App. 736. 

Ga.—^Henson v. Jones, App., 16 S. 
E.2d 886. 

Idaho.—Short v, Thompson, 55 P.2d 
163, 56 Idaho 361. 

Me.—^In re Morse’s Estate, 19 A.2d 
247, 137 Me. 302—^Hines v. Ayotte, 
189 A. 836, 136 Me. 103. 

Mont—^In re Welch’s Estate- and 
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Guardianship, 45 P.2d 681, 100 
Mont 47. 

N.J.—Beam v. Paterson Safe De¬ 
posit & Trust Co., 126 A. 25, 96 
N.J.Eq. 141, affirmed 132 A. 921, 99 
N.J.Eq. 427. 

N.T.—In re Webster’s Estate, 271 
N.Y.S. 922, 161 Mlsc. 672. 

Okl.—^Howe V. Tarloshaw, 226 P. 983, 
103 OkL 268—McAlister v. Olm- 
stead, 1 Humphr. 210. 

28 C.J. p 1223 note 56. 

Technical rules act controlling 
In Inquiring Into accounts of 
guardians, court Is not controlled 
by strict technical rules, but should 
Inquire Into the matter and look 
after minor’s Interest, even though 
that Interest Is not set forth with 
technical precision In the pleadings; 
and the court has power to require 
any amendment or specific proceeding 
to be filed that It may deem neces¬ 
sary for ascertainment of the truth. 
—Dorsey v. Murphy, 194 So. 603, 188 
Miss. 291. 

Prior anthorization 
A court order for the allowance 
and payment of an expense of ad¬ 
ministration has been held conclu¬ 
sive In the settlement of a guard¬ 
ian’s final accounts.—Mason v. Ford, 
226 P. 346, 102 Okl. 267—In re My¬ 
ers’ Estate, 219 P. 943, 93 Okl. 143. 

Set-off of expenditures 
In ward’s action for money re¬ 
ceived by guardian, set-off of ex¬ 
penditures was properly denied, In 
the absence of showing that ward’s 
other Income was less than expendi¬ 
tures.—^Freeman v. Freeman, 282 P. 
846, 154 Wash. 470. 

Payment of blaims 

(1) Probate court, on final settle¬ 
ment of guardianship, had power to 
require payment from wards’ estates 
of all claims chargeable against 



39 C.J.S. 


OUABDIAN AND WARD 


§ 157 


vouchers.9® The court will examine all incidental 
matters,! but extraneous matters will not be in¬ 
quired into,2 and the court will not consider objec¬ 
tions which have become moot.* If exceptions are 
filed, it has been held that the investigation must be 
strictly confined to such exceptions,^ and a guardian 
does not waive error in the admission of evidence 
as to matters not set up in the exceptions by sub¬ 
sequently introducing evidence in rebuttal.® Where 
the beneficiary is still a minor, confirmation of the 
guardian’s account will be refused,® and the court 
cannot approve a final report which does not ac¬ 
count for more than a portion of the property which 
came into the guardian’s hands.*^ 

Separate suits of accounting of several wards 
against a common guardian may be consolidated by 
order of court,* and, where a bill is filed against a 
guardian who has never settled his accounts, equity 
will settle the account in the same manner as though 
he had made regular annual accounts, but his ac¬ 
counts at the termination of the guardianship will 
be settled on the same general principles which gov¬ 
ern the ordinary settlement of an account between 
debtor and creditor.® If a suit is brought against 
the executor of one alleged to be guardian, it is er¬ 
ror to treat him as such without proof of his ap¬ 
pointment and qualification,!® and if the bill seeks 
an accounting of personal property alleged to have 
been received by the guardian from the estate of the i 


ward’s father it is a good defense that the property 
had been recovered in detinue by the administrator 
of the father’s estate.!! In considering an annual 
report, the court is not called on to pass on the 
propriety of making investments as it would be in 
case the guardian were seeking, through an order, 
to place the responsibility on the court.!* The 
granting of a continuance in such proceedings is 
within the discretion of the court.!* 

On proceedings to compel the guardian to ac¬ 
count, the court may refer the account to a com¬ 
missioner to state and present it,!^ or it may make 
the calculation itself.!® If the court refers the 
account, it is error in the order of reference to di¬ 
rect the commissioner to take as the basis of his 
report the amount found to be due the ward in such 
ex parte settlement and deny the right to surcharge 
and falsify the settlement in a proper and legal 
manner.!® The determination of an auditing judge 
will not be disturbed by the court unless manifestly 
erroneous.!'^ 

Whether a guardian made reasonable inquiry 
concerning his ward’s property is a question for 
the court in administering the estate,!® and wheth¬ 
er the guardian acted honestly and carefully in 
handling the ward’s property is a question of fact.!® 

While a jury trial is not a matter of right in 
guardianship proceedings, as shown in the C.J.S. 


them.—^Bolton v. Baldwin, Tex.Civ. 
App., 57 S.W.2d 957. error dismissed. 

(2) Couiily court may determine 
amount due attorney for services to 
minor, where guardianship proceed¬ 
ing Is pending therein.—^Mason v. 
Ford, 226 P. 846, 102 Okl. 267. 
proteotloa of Infant not made party 
In wards' actions for accounting by 
guardian, It Is duty of clerk of court, 
as probate Judge, to take such ac¬ 
tion as may be necessary to protect 
Interests of Interested Infant who 
was not made a party plaintiff.— 
Adams v. Adams, 193 S.F. 661, 212 N. 
C. 337. 

Examination of gnardlan 
A probate Judge may examine un¬ 
der oath all guardians touching their 
accounts, and If he deems It proper 
to do so he may reduce such exami¬ 
nation to writing and require guard¬ 
ian to sign it.—Guardianship of Zim¬ 
merman, 47 N.F.2d 782, 141 Ohio St 
207. 

Combination to deffand sureties 
W^ere the bondsmen intervene In 
proceedings for a final settlement, 
the charge that the guardian and 
ward combine to defraud the bonds¬ 
men may be considered.—^In re Toll- 
faro, 84 N.W. 936, 87 N.W. 682, 113 
Iowa 747. 


99. Ga.—^Henson v. Jones, App., 16 
S.R2d 886. 

Ill.—Bond V. Lockwood, 33 Ill. 212. 

1. Minn.—Winjum v. Jesten, 253 N. 
W. 881, 191 Minn. 294. 

2. Ky.—Larkin v. Larkin, 264 S.W. 
844. 204 Ky. 398. 

28 C.J. p 1223 note 59. 

3. La—Succession of Pontano, 200 
So. 142, 196 La 775. 

4. Cal.—^In re Boyes, 90 P. 454, 161 
CaL 143. 

Pa—Gaston's Appeal, 1 Plttsb. 48. 

5. Cal.—^In re Boyes, 90 P. 454, 161 
CaL 143. 

9, Pa—^In re Foreman's Estate, 44 
PaDlst & Co. 42, 48 LanaL.Hev. 
8 . 

7. Iowa—In re Brubaker's Guard¬ 
ianship, 239 N.W. 636, 214 Iowa 
413. 

a N.J.—^Burnham v. Bailing, 16 N.J. 
Eq. 810. 

9. Va—Garrett v. Carr, 1 Bob. 196, 
40 Ya 196. 

la Ya—Lincoln v. Stern, 23 Gratt 
816, 64 Ya 816. 

11. Fla—Hendry v, Clardy, 8 Fla 
77. 

la Tex.—Shaw v. Dalston, Clv.App., 
18 S.W.2d 216, error refused. 
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la Ga—^Blount v. Dean, 195 S.BS. 

287, 67 GaApp. 332. 

Kan.—Jones v. Jones, 266 P. 66, 125 
Kan. 403. 

14. Miss.—^Newsom v, Federal Land 
Bank of New Orleans, 185 So. 696, 
184 Miss. 318. 

W.Ya—McKay v. McKay, 11 S.IL 
213, 33 W.Ya 724. 

28 C.J. p 1223 note 68. 

Question for auditor 
In action against guardian for 
accounting where Issqe as to amount 
of Income received by guardian re¬ 
lated to value of physical property. 
Issue presented question of fact for 
auditor and could not be determined 
by court as matter of law.—Hadden 

V. Fuqua, Ga, 22 S.E.2d 377. 

15. Miss.—Crump v. Crerock, 40 Mlsa 
766. 

1& Pa.—^Ischy's Estate, 5 PaDlst, 
834, 18 PaCo. 198. 

W. Ya—^Haught v. Parks, 4 S.E. 276, 
80 W.Ya 243. 

17. Pa—Ischy’s Estate, 5 Pa.Dlst. 
334, 18 PaCo. 198. 

1& Miss.—^Newsom v. Federal Land 
Bank of New Orleans, 186 So. 695, 
184 Miss. 318, 

19l Ark.—^Lee v. Beauchamp, 300 S. 
W. 401, 176 Ark. 716. 
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title Juries § 57, also 35 C.J. p 181 note 19-p 182 
note'23, questions of fact may be submitted to the 
■jury,20 under instructions from the court which 
correctly state the law and are applicable to the 
facts 'involved.2l If there are separate findings as 
to the amount for which the guardian is chargeable 
and the amount with which he is credited and each 
finding is excepted to, there should be a separate 
verdict as to each finding,^2 and one who excepts 
to ^n auditor’s findings is not bound to overcome 
the, presumption of their correctness by evidence 
showing error therein beyond a reasonable doubt, 
and. a charge to that effect necessitates a new 
trial.28 The verdict of the jury in such proceedings 
is merely advisory to the court,2^ and the judgment 
is ba^sed on the findings made by the court and not ‘ 
on the verdict of the jury.26 

On the trial of exceptions express findings are 
iulnCcessary,26 but the court may, on request, spe¬ 
cially find the facts and state conclusions of law 
thereon,27 and in determining the sufiiciency of 
the findings to support the judgment they are to be 
read in connection with the account.28 An order 


is not void because the court failed to make written 
findings of fact and failed to state them separately, 
where the findings made were on the ultimate fact 
in issue.29 

Rehearing. The fact that if an application for 
rehearing of a final settlement of guardianship is 
tried on oral testimony the presumption will be in 
favor of the judge’s finding on appeal is no reason 
for permitting trial to be on depositions.30 

b. Order or Decree 

In a proceeding for a settlement of a guardlan’a Anal 
account, the court should render such order or Judg¬ 
ment as Is justified by the facts and circumstances In¬ 
volved. 

In a proceeding for a settlement of a guardian’s 
final account, the court should render such order or 
judgment as is justified by the facts and circum¬ 
stances,2^ and, conversely, the relief awarded must 
be warranted by the pleadings32 and evidence.*® 

Although some authorities have held that the pro^ 
bate court is without jurisdiction to decree payment 
of any balance found due the ward24 or guardian,®® 


Ind.—Butz V. Lyle, 197 N.H. 700, 101 
Jnd.App. 331. 

^ Va.—^Powers v,.Powers, 3 S.E.2d 
162, 174 Va. 164. 

28 aj. p 1225 note 6. 

21. Ga.—^Blount v. Dean, 1 S.E.2d 
653, 187 da. 494. 

22. G€U—^Poullaln v. Poullaln, 4 S. 

' lEL as, 76 Gcl 420. 

23. Ga.—^Poullaln v. Poullaln, supra. 
28 a j. p 1^25 note 8. 

24. Arlz.—^In re Guardianship of 
Sorrell^' 117 P.2d 96, 58 Arlz. 25. 

25. Arlz.—^In re Guardianship of 
, .Sorx;ells, supra. 

XxnpUM flndliLffB 

Allowance of account Implied find¬ 
ing by trial Judge that aggregate 
of iDayznents as stated In the several 
Item's'In.account, as far as contested 
by respondent, had been made by 
conservator.—^Merrill v. Everett, 199 
N.E. 786, 293 Mass. 827. 

23. Cal.—In re Schandoney, 65 P. 
877, 133 CaL 387—In re Averill, 66 
P, 14, 6 Cal.Unrep.Cas. 774. 

27.- Ind.—Alcon v. Eoons, 82 N.E. 
92, 42 Ind.App. 637, petition for re¬ 
hearing overruled 84 N.E. 1104, 42 
Ind.App. 637—^Hudspeth v. Kitch¬ 
en. 89,N.E. 376, 45 Ind.App. 624. 
23. Ind.—Hudspeth v. Kitchen, su- 
j. .pra.. 

29. Cal.—Swart v. Swart, 120' P.2d 
940r 49 Gal.App.2d 44. 

SO. Ala—^Bean v. Harrison, 104 So. 
244. 213 Ala 33. 

21. -Ga^Henson v. Jones, 16 S.E.2d 
886, 66 GaApp. 22. 


Miss.—^Newsom v. Federal Land 
Bank of New Orleans, 185 So. 595. 
184 Miss. 318. 

Okl.—^Aubrey's Estate, v. De Lozier, 
261 P. 192, 128 Okl. 79. 

Wash.—In re Gardella Guardianship, 
277 P. 846, 152 Wash. 250. 
Conunlnglad funds 
Personal Judgment against gruard- 
lan's widow for funds commingled 
with community property was im¬ 
proper, where widow’s participation 
arose after funds were commingled 
and money was used for family’s 
support.—^Freeman v. Freeman, 282 
P. 846. 164 Wash. 470. 

Full amount not accounted for 
Decree against guardian in ac¬ 
counting suit for difference between 
amount by which his receipts exceed¬ 
ed his lawful expenditures and 
amount sureties on his bond were 
ordered to pay was erroneous, proper 
Judgment against him being for total 
amount of such excess, with court 
costs.—Carroll v. Carroll, 172 So. 916, 
127 Fla. 226. 

Decree between codefendEULts 
Where a ward makes another ward 
defendant In a suit against the 
guardian for an accounting and a 
case is made out between the code¬ 
fendants by evidence arising from 
the pleadings and proof between 
plaintifC and the guardian, the court 
will render a decree between the co¬ 
defendants.—McKay v. McKay, 11 S. 
B. 213, 88 W.Va. 724—28 C.J. P 1226 
note 12. 

Pendency of other action 

A decree, in proceeding for approv¬ 
al of guardian's final account and 
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petition for distribution after minor 
had come of age, distributing the 
estate subject to rights of third per¬ 
son who had brought pending suit to 
Impress trust on the estate funds, 
was proper, as against contention 
that In the other suit court had ac¬ 
quired jurisdiction of such funds un¬ 
der theory of equitable levy.—In re 
Brown’s Estate, 101 P.2d 1008, 6 
Wash. 2d 215, motion denied In re 
Brown’s Guardianship, 107 P.2d 1104, 
6 Wash.2d 215. 

Surcharges and deductions 

When gruardian’s account is ren¬ 
dered, court may disallow any items 
which are improper and surcharge 
the account with sums for which the 
guardian should be liable, but with 
which he had not charged himself.— 
Guardianship of Zimmerman, 47 N.E. 
2d 782, 141 Ohio St. 207. 

32. N.T.—^Diaper v. Anderson, 87 
Barb. 168. 

28 C.J. p 1224 note 88, p 1225 note 11. 

33. Fla.—Carroll v. Carroll, 172 So. 
916, 127 Fla. 226. 

N.T.—Stelnkamp v. Bristol Holding 
Co., 271 N.Y.S. 667, 241 App.Dlv. 
272. 

Pa.—In re Poy's Estate, 20 Pa.Dist 
& Co. 264. 

28 C.J. p 1224 note 89. 

34. Tenn.—^Monteverde v. Christie, 
134 S.W.2d 906, 23 Tenn.App. 6i4 
—^Pickens v. Bivens, 4 Helsk. 229. 

35. Ala.—^Lucas v. Hamilton, 13 Ala. 
447. 

28 C.J. p 1223 note 78. 
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the weight of authority is to the effect that power 
to decree payment of a balance in favor of the ward 
is included in the power to order an accounting,^® 
and the same rule has been applied to a balance in 
favor of the guardian.®"^ A specific order of pay¬ 
ment of the balance found due is not essential, but 
is implied from the finding of the balance,®® al¬ 
though an order that an account purporting to be 
a final settlement be recorded is not a decree suf¬ 
ficient to charge the ward with any balance.®® The 
probate court has no jurisdiction, unless conferred 
by statute, to award damages on the amount de¬ 
creed to the ward.4® 

The decree should be for a specific sum,4i and, if 
for the delivery of property, it must specify the 
property to be delivered.^® Each item in the ac¬ 
count being separate, the judgment, as to each, is 
also separate.^® The decree should identify with 
sufficient certainty the parties in whose favor it is 
rendered.44 It should be against the guardian alone 
and not against him and his sureties,^® although 
sureties who have voluntarily made themselves par¬ 
ties cannot complain if they are named in the de¬ 
cree.**® Under the practice in some jurisdictions 
the final decree, if it is for the payment of money, 
should be so framed that it may be enforced against 
the guardian’s sureties only in the event that the 
payment cannot be made out of the guardian, 
yet it is clearly established that a deceased guardian 
was utterly insolvent, leaving no assets in the hands 
of his representatives, a decree omitting such a 
direction is not erroneous.^® If there are several 


wards the interests of each must be separately des¬ 
ignated,^® and if the ward is married the order or 
decree should be in favor of the ward and her hus¬ 
band jointly.®® If the ward appears by her next 
friend in opposition to approval of a final settle¬ 
ment and an amount is found due from the guard¬ 
ian, judgment should be rendered in favor of the 
next friend directing the guardian to pay the sum 
into the registry of the county court, to be held 
until the ward arrives at majority or until some 
legally authorized person shall sooner apply there- 
for.®i Since the probate court may invoke equita¬ 
ble principles in adjudicating a guardian’s account, 
it may, in the absence of any statute prohibiting it, 
order a partial payment to a ward pending excep¬ 
tions to the final settlement.®® Where an action for 
an accounting is pending before the court has ac¬ 
quired any of the ward’s property through the pro¬ 
ceeding, it has no power to order the guardian or 
his surety to pay a sum into court for the mainte¬ 
nance of the ward pendente lite or for counsel 
fees.®® 

On proper application a decree of settlement may 
be amended.®^ 

c. Enforcement 

On settlement of a guardian's final account, execu¬ 
tion may sometimes Issue, and attachment of the person 
of the guardian may be authorized for any balance found 
due. 

All decrees or orders made by a court of probate 
on the final settlement of a guardian’s account have 
the force and effect of judgments at law,®® and an 


36L Minn.—Wlnjuxn v. Jesten, 258 
N.W. 881, 191 Minn. 294. 

N.T.—In re De Wind, 259 N.T.S. 

554, 144 Mlsc. 665. 

28 C.J. p 1223 note 74. 

37. Fa.—Shollenbergrer*a Appeal, 21 
Pa. 837. 

28 C.J. p 1224 note 75. 

38. Ala.—^Dumas v. Hollins, 154 So. 
781, 228 Ala. 644. 

28 C.J. p 1224 note 77. 

39. Miss.—^Moore v. Cason, 2 Miss. 

53. 

40. Miss.—^Austin v. Lamar, 23 Miss. 
189. 

Damages for fallnxe to aocoimt 
Accounting proceeding by guardian 
of minor was not a proceeding for 
breach of the guardian's bond for 
falling to render an account In which 
damages could be recovered.—Wiley 
V. Fuller, 39 N.K2d 418, 810 Mass. 
597. 

41. Ky.—^National Surety Co. v. Tay¬ 
lor's Guardian, 255 S.W. 542, 200 
Ky. 728. 

28 C.J. p 1224 note 79. 


42. Ark.—^Egner v. McGuire, 7 Ark. 
107. 

43. Ill.—^Hawson v. Corbett, 43 Ill. 
App. 127. 

44. Tex.—^Eastland v. Williams, Civ. 
App., 45 S.W. 412. 

24 C.J. p 1224 note 82. 

45. Ala.—Smith v. Jackson, 56 Ala. 
25. 

28 C.J. p 1224 note 83. 

Sureties need not be named 
Validity of probate court's Judg¬ 
ment fixing amount due by guardian 
to wards does not require that sure¬ 
ties be cited or named in decree.— 
Williamson v. Bowman, Tex.Civ.App., 
98 S.W.2d 449, error refused. 

46. Tex.—Williamson v. Bowman, 
supra—^VThitfield v. Burrell, 118 S. 
W. 153, 54 Tex.Civ.App. 567. 

47. Fla.—^May v. May, 19 Fla. 373— 
Hendry v. Clardy, 8 Fla. 77. 

48L Fla.—^May v. May, 19 Fla. 873. 

49. Ala-—Croft v. Terrell, 15 Ala. 
652. 

Iowa.—^Foteaux v. Lepage, 6 Iowa 
123. 
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50l Ala.—Croft v. Terrell, 15 Ala. 
652. 

28 C.J. p 1224 note 86. 

51. Tex.—^Eastland v. Williams, Civ. 
App., 45 S.W. 412. 

52. Mo.—State v. Shackelford, 172 8. 
W. 347, 263 Mo. 62. 

53. N.C.—State v. Harrison, 76 N. 
C. 432. 

54. Mont.—State v. Silver Bow 
County Second Judicial Dlst. Ct., 
176 P. 608, 55 Mont 324. 

55. Ala,—Treadwell v. Burden, 8 
Ala. 660. 

JUlowanoe to minor’s wife 

Where the wife of a late minor 
files a petition In the orphans* court 
on the filing of the guardian's final 
account, asking distribution to her of 
arrearages under a support order and 
for a decree to enable the guardian 
to convert a mortgage constituting 
the sole asset of the minor's estate 
into cash for payment of the award, 
an adjudication awarding to the wife 
the amount due her, and the balance 
"composed cus Indicated In the ac¬ 
count" to the late minor, In effect 
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execution may issue for any balance found due the 
guardian®® or the ward,®*^ although in some juris¬ 
dictions it has been held that the court has no power 
to award execution against the guardian.®® 

It has also been held in some,®® but not in all,®® 
jurisdictions that pa 3 Tnent may be enforced by at¬ 
tachment of the person. Attachment of the per¬ 
son of a gfuardian may issue, although he is insol¬ 
vent,®! but the court may refuse to issue an at¬ 
tachment when the guardian is financially unable to 
comply with the decree, if such inability is not due 
to any fraud or wrongdoing on his part;®® and if 
attachment is issued and the guardian has been com¬ 
mitted the court has power to discharge him at any 
time on his showing his inability to comply with 
the order.®® In any event other remedies must be 
exhausted before an attachment will issue.®^ 

An action of assumpsit against the guardian will 
He to enforce payment of a balance found due the 
ward.®® 

§ 158. — Appeal or Other Proceeding for 

Review 

a. In general 

b. Presentation and reservation in low¬ 

er court of grounds of review 


c. Parties 

d. Requisites for review and transfer of 

cause 

e. Scope and extent of review 

f. Hearing, determination, and disposi¬ 

tion 

a. In General 

Appeals or other proceedings for review of Judgments 
or orders In proceedings for the settlement of the ac¬ 
counts of a guardian are regulated by statute and or¬ 
dinarily only a final judgment or order Is appealable. 

Appeals to courts of last resort from judgments 
or orders on settlements made by guardians are reg¬ 
ulated by statute, and they usually authorize an ap¬ 
peal from an order on a final settlement by a guard¬ 
ian,®® and in some jurisdictions the statutes pro¬ 
vide for an appeal by a person aggrieved,®*^ from 
an order or decree made by the probate court on an 
accounting and settlement, to courts of intermedi¬ 
ate jurisdiction.®® In a proper case, a writ of cer¬ 
tiorari will lie to review such an order or de¬ 
cree.®® Where the lower court had no jurisdic¬ 
tion of accounting proceedings, an appellate court 
is without jurisdiction of an appeal from an order 
of such court.7® Although the amount decreed to 
each ward is less than the sum conferring appellate 


irrants the prayer of the petition, 
since the award cannot be complied 
with except by converting the mort¬ 
gage, the guardian retains sufficient 
power to do so for the purpose of 
making the distribution decreed.— 
Id re Oleniak's Estate, 40 Pa.Dlst. & 
Co. 893. 

Idea. 

Allowances to a guardian were held 
properly made a lien against the 
ward's estate consisting of undis¬ 
tributed interest in his father’s es¬ 
tate.—^In re Forthmann's Estate, 6 
F.2d 472, 118 CaLApp. 832. 

66. Pa.—Shoffenberger's Appeal, 21 
Pa. 337. 

28 CJ. p 1224 note 94. 

57. Tenn.—^Monteverde v. Christie, 
134 S.W.2d 905, 28 TennJU>p. 614. 
28 C.J. p 1224 note 95. 

Contra under early statute 
Tenn.—^Plckena v, Bivens, 4 Helsk. 
229. 

seL Tex.—Williamson v. Bowman, 
Civ.App., 98 S.W.2d 449t error re¬ 
fused. 

28 C.J. p 1224 note 95. 

59. Ark.—^BCands v. Haughland, 112 
S.W. 184, 87 Ark. 105. 

28 C.J. p 1224 note 97. 

60. Go.—^Barrow v. Gilbert, 68 Ga. 
70. 

28 C.J. p 1224 note 98. 


61. Pa.—Wilvert's Estate, 16 Pa.Co. 
398. 

62. N.T.—^Matter of Lothringer, 67 
N.Y.S. 950. 26 Misc. 690. 

28 C.J. p 1224 note 99. 

63. Pa.—^Ex parte Hilles, 8 Wkly. 
N.a 419. 

64. N.T.—Ex parte Frear, 16 Abb.Pr. 
250. 

28 C.J. p 1224 note 2. 

65. Pa.—Bowman v. Herr, 1 Penr. 
& W. 282. 

6ew Ill.—^McFarland v. McFarland, 4 
IlLApp. 157. 

Minn.—Watson v. Watson, 68 N.W. 

44, 66 Minn. 335. 

3 C.J. p 570 note 44 [i]. 

Opinion not an arbitration 

In proceeding between old gruard- 
lan, who had been removed for de¬ 
reliction of duty, and new guardian 
and wards, wherein old guardian in 
settlement of his fiduciary afCalrs 
sought to take credit for cost of pro¬ 
ceeding to remove him, testimony 
which disclosed merely an effort on 
the part of respective parties to as¬ 
certain opinion of county judge. In 
advance of settlement, on right of 
old guardian to take credit for that 
cost, was not an “arbitration,” from 
which an appeal would not lie.— 
Stringer v. Stringer, 116 S.W.2d 324, 
273 Ky. 261. 

67. Tex.—Halbert v. Alford, 17 S.W. 
596, 82 Tex. 297—^Magness v, Ber¬ 
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ry, 69 S.W. 987, 29 Tex.Civ.App. 
567. 

6a Ohio.—In re Guardianship of 
Gorman, 2 Ohio N.P.,N.S., 667. 

Okl.—Carney v. Brown, 240 P. 636, 
112 Okl, 295—Southwestern Suretv 
Ins. Co. V. King, 174 P. 264, 70 Okl. 
290. 

28 C.J. p 1225 note 19. 

69. Ga.—^Henson v. Jones, 16 S.B.2d 
886, 66 Ga.App. 22. 

On certiorari, return of ordinary 
will be taken as conclusive on ques¬ 
tion of what evidence was intro¬ 
duced; and In absence of copy of 
final return of guardian, no question 
as to whether guardian’s final re¬ 
port was properly disallowed is pre¬ 
sented to superior court, on certio¬ 
rari to review Judgment of court of 
ordinary overruling demurrers to ca¬ 
veat filed to final return of guardian 
and disallowing return, or to court 
of appeals on review of Judgment of 
superior court.—^Henson v. Jones, su¬ 
pra. 

OroTuidB of order not In record 
On certiorari to annul order of in¬ 
termediate court setting aside final 
decree settling account, grounds on 
which Intermediate court acted, not 
appearing In record, cannot be con¬ 
sidered.—State V. Silver Bow Coun¬ 
ty Second Judicial Diet Ct, 176 P. 
608, 55 Mont 824. 

7a Minn.—Sellars v. Sellars, 264 K. 
W. 425, 196 Minn. 143, 
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jurisdiction, yet, if the aggregate amount exceeds 
that sum, the appeal will lie.^i An appeal cannot be 
taken in one proceeding from the decisions on set¬ 
tlement of appellant’s accounts as guardian and ad¬ 
ministrator respectively, but a separate appeal must 
1)e taken from each decision,^2 and the same rule 
applies to separate decisions on the guardian’s ac¬ 
count with each of several wards.^^ 

General statutes governing appellate procedure 
do not control appeals from orders and decrees ren¬ 
dered on the settlements of guardians where they 
are specifically excepted from the operation of the 
.-general statutes and special statutes prescribe the 
procedure to be followed.^^ 

An appeal does not ordinarily lie from an inter¬ 
mediate settlement,75 nor from a judgment, order, 
>or decree which is not final,^® and the appellate 
■court acquires no jurisdiction so long as an item 
--of the account remains undetermined,^^ although 
under some statutes certain intermediate orders 
have been held appealable.^* The court will not 
under some statutes consider an appeal where no 
-order of reference to a master commissioner to 
audit, state, and settle the accounts of the guardian 
has been made, since there is no report which can 
be used as the basis of consideration of conflicting 
-claims,'^* and error cannot be predicated on a de¬ 
cree merely because the form thereof precludes lit- 
-cral compliance therewith, the proper remedy be¬ 
ing by application to the trial court.*0 

From a final adjudication, an appeal may be tak¬ 
en by the guardian,*1 by the ward,** or by other 
'persons having a sufficient interest.** While a 


creditor of the ward may appeal from the decree 
on the guardian’s final accounting,*^ it has been held 
that a surety of the guardian cannot appeal, the 
view being taken that it is not necessary to his safe¬ 
ty,** but the contrary has also been held,** espe¬ 
cially where the guardian has died insolvent.**^ 
Compliance of an original guardian with an order 
of court authorizing payment of a claim has been 
held not to estop a successor guardian from appeal¬ 
ing from an order settling the account of the former 
guardian and crediting his account with payment of 
such claim.** 

b. Presentation and Reservation in Lower Court 
of Grounds of Review 

In order that a question may be considered by the 
appellate court on an appeal from an order or decree 
In proceedings for the settlement of a guardian's ac¬ 
counts, It must ordinarily have been raised In the court 
below. 

In order that a question may be passed on by the 
appellate court on an appeal from an order or de¬ 
cree in proceedings for the settlement of a guard¬ 
ian’s accounts, it must, as a general rule, have been 
raised in the court below,** and the court’s ruling 
thereon must be excepted to** at the proper time,*^ 
although it has been held that in proceedings against 
the guardian’s administrator no exception is neces¬ 
sary to review the action of the court in allowing 
interest on an amount claimed to be due the guard¬ 
ian’s estate.** On appeal to an intermediate ap¬ 
pellate court from judgments of the probate court 
removing a guardian and settling his accounts, the 
latter’s objections to the settlement cannot be re¬ 
viewed in the absence of written exceptions there- 


71- Va.—Martin v. Fielder, 4 S.EI. 
602, 82 Va. 466. 

72. Iowa-—^Foteaux v. Lepage, 6 
Iowa 128. 

73. Iowa.—^Foteaux ▼. Lepage, su- 
pra. 

74. Ohio.—^In re Logan's Estate, 13 
N.E.2d 911, 133 Ohio St. 341. 

75. Ala.—Cunningham v. Cunning¬ 
ham, 111 So. 208, 216 Ala. 484. 

28 C.J. p 1226 note 37. 

76. Ohio.—Gregg v. Klein, 32 Ohio 
Cir.Ct 698. 

Wash.—^In re Sroufe, 118 P. 18, 65 
Wash. 268. 

28 C.J. p 1226 note 38—3 CJ. p 671 
note 47 [k]. 

Judgment held appealable 

In proceeding on exceptions to 
-final report of guardian, where court 
made special findings of fact and 
stated conclusions in favor of guard¬ 
ian and entered Judgment approv¬ 
ing final report. Judgment was held 
"final Judgment" and appealable.— 


Kney v. Gahlmer, 193 N.B. 394, 99 

Ind.App. 610. 

77- Ohio.—Gregg v, Klein, 32 Ohio 
Cir.Ct. 698. 

7a Or.—^Butterick v. Richardson, 64 
P. 890, 39 Or. 246. 

28 C.J. P 1226 note 39. 

79 . Ky.—Luker v. Phllpot, 87 S.W. 
2d 610, 261 Ky. 265. 

sa Wanh.—In re Gardella Guardian¬ 
ship, 277 P. 846, 152 Wash. 250. 

81. Ky.—Cameron v. Branden, 16 
Ky.L. 777. 

28 C.J. p 1226 note 40. 

82. N.J.—^In re Cook's Guardianship, 
107 A. 818, 91 N.J.Bq. 303. 

Va.—Martin v. Fielder, 4 S.B. 602, 
82 Va. 455. 

8a Mich.—^In re Cody's Estate, 292 
N.W. 535, 298 Mich. 697. 

28 C.J. p 1226 note 42. 

84. Minn.—In re Hause, 19 N.W. 973, 
32 Minn. 155. 

N.H.—Clark v. Courser, 29 N.H. 170. 
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85. Aleu—^Treadwell v. Burden, 8 
Ala. 660. 

28 C.J. p 1226 note 44. 

8a Mo.—Switzer v. Switzer, 98 S. 
W. 461, 201 Mo. 66, 119 Am.S.R. 
731. 

87. Mass.—^Farrar v. Parker, 3 Allen 
656. 

8a Kan.—^In re Trout's Estate, 131 
P.2d 640, 156 Kan. 120. 

89. Cal.—^In re Vucinlch's Estate, 
App., 87 P.2d 176—^In re Forth- 
mann's Estate, 6 P.2d 472, 118 Cal. 
App. 332. 

Kan.—In re Trout's Estate, 131 P.2d 
640, 166 Kan. 120. 

28 aj. p 1227 note 56. 

9a Pa.—In re Seamans' Estate, 5 
A.2d 208, 338 Pa. 358, 122 AL.R. 
793. 

28 ax p 1227 note 62. 

91. Ala.—^Morris v. Morris, 80 So. 

841, 202 Ala. 457. 

28 C.X p 1227 note 53. 

98. Ark.—^Nelson v. Cowling, 116 S 
W. 890, 89 Ark. 334. 
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to,®3 his only remedy being to institute an original 
action to surcharge it.^^ 

Motion for new trial. Under some statutes only 
such errors as were complained of in the motion for 
new trial will be considered.®® 

c. Parties 

Ordinarily all persons who have an Interest In main¬ 
taining the Judgment In accounting proceedings should 
be made parties to an appeal therefrom. 

An appeal from an order sustaining exceptions to 
a final report is properly taken by the guardian in 
his fiduciary capacity,®® and all persons should be 
made parties who have an interest in maintaining 
the judgment.®*^ Where separate decrees are en¬ 
tered settling the accounts of administrators de bo¬ 
nis non as such and also as testamentary guardians, 
and exceptions taken to the several rulings of the 
court in both accounts are embodied in one bill 
of exceptions, but decedent’s widow is not made a 
party to the appeal, the decree settling defendants* 
account as administrators cannot be reviewed.®® 
If, pending an appeal, the guardian dies intestate, 
his heirs may be made parties.®® 

d. Eeanisites for Eeview and Transfer of Cause 

statutory requirements as to the requisites for re¬ 
view must be compiled with on an appeal from an or¬ 


der or decree In proceedings for the settlement of a 
guardian's accounts. 

The statutory requirements as to the requisites 
for review must be complied with on an appeal from 
an order or decree in proceedings for the settlement 
of guardian’s accounts.^ While an appeal or other 
proceeding to review an order or decree in pro¬ 
ceedings for the settlement of guardian’s accounts 
must be taken and perfected within the time pre¬ 
scribed by statute,® a party may be relieved from 
the operation of the statute if his default is due to 
accident or mistake.® However, an appeal from 
confirmation of the settlement does not constitute 
the bringing of an action within a statute extend¬ 
ing the time for bringing actions by persons under 
disability.^ The time to appeal does not begin to 
run until after disposition of a motion for a new 
trial.® 

An appeal bond must be given if required by 
statute,® and a statute relieving a person under 
guardianship from the necessity of filing a bond will 
not permit an appeal by the ward without a bond 
after he becomes of age.7 

Record. On appeal from an order or decree iir 
proceedings to settle the accounts of a guardian,, 
the record must conform to the general require- 


93. Ky.—Clay v. Clay, 89 S.W. 600, 
28 Ky.L. 898. 

SBtoason for mle 

In such cases there Is no Judicial 
contest, but order of confirmation 
partakes rather of character of min¬ 
isterial act. Settlement, and its con¬ 
firmation, without exceptions, are not 
conclusive on the parties interested 
or the court, which may order an¬ 
other settlement to correct errors 
later discovered In the first settle¬ 
ment.—^Bohn V. Bohn's Guardian, 17 

S.W.2d 712, 229 Ky. 608. 

PUinfiT In county court 
Absence of written exceptions in 
record does not preclude considera¬ 
tion of appeal from Judgment con¬ 
firming settlement of guardian’s ac¬ 
count, where exceptions were filed in 
county court.—^Bohn v. Bohn's Guard¬ 
ian. supra. 

94b Ky.—Bohn v. Bohn’s Guardian, 
supra—Clay v. Clay, 89 S.W. 600, 
28 Ky.L. 898. 

96. Mo.—Slmond’s Appeal, 77 S.W. 
467, 103 Mo.App. 388. 

96. Ind.—^Fletcher Trust Co. v. 
Hines. 4 N.E.2d 562, 211 Ind. Ill, 
108 A.L.R. 930. 

97. La.—In re Smith, 21 La.Ann. 
183. 

Administrator of deomied ward 
Administrator of estate of deceased 
ward is “necessary party*’ to writ of 


error proceeding to review decision 
In guardian’s final accounting pro¬ 
ceeding.—Piles V. Buie, 112 S.W.2d 
714, 131 Tex. 19, answering certified 
questions, Clv.App., 113 S.W.2d 698. 

98. Ala.—^Dunham v. Hatcher, 31 
Ala. 488. 

99. Tex.—Magness v. Berry, 69 S.W. 
987, 29 Tex.Civ.App. 567. 

1. Peu—In re Stewart’s Estate, 9 
Som.Leg.J. 148, 52 York Leg.Hec. 
53. 

Assignment of error 
Assignment that court erred in 
finding against guardian on certain 
item because evidence was insuffi¬ 
cient to establish cause of action 
agralnst guardian and that over¬ 
whelming weight of competent evi¬ 
dence was In favor of sruardian chal¬ 
lenges sufficiency of evidence to sup¬ 
port finding, not failure of exceptions 
to present question regarding such 
item.—^In re Llssner’s Estate, 129 S. 
W.2d 1067, 233 Mo.App. 1121. 

2. Okl.—^Hines v. Armstrong, 77 P. 
2d 671, 182 Okl. 344. 

28 G.J. p 1227 note 58. 

TlmeOy appeal not dismissed 
Where order of probate court made 
without notice and without appoint¬ 
ment of guardian ad litem authoriz¬ 
ing guardian to use assets of minor 
ward to pay claim proposed by 
guardian was not final, district court 

27Q 


properly refused to dismiss timely 
appeal taken by successor guardian 
from settlement of final report of 
guardian crediting guardian with 
payment of such claim.—In re- 
Trout’s Estate, 131 P.2d 640, 166 Kan. 
120 . 

3. N.H—Cutts V. Cutts, 68 N.H 602. 
28 C.J. p 1227 note 59. 

4. Ark.—^Nelson v. Cowling, 116 S.. 
W. 890, 89 Ark. 334. 

5. Ariz.—In re Guardianship of Sor¬ 
rells, 117 P.2d 96, 58 Ariz. 26. 

Compntatio]! of time 
Where order settling guardian’s- 
final account was made March 11, 
and motion for new trial overruled 
on May 1, and notice of appeal given 
on June 29, appeal from order set¬ 
tling guardian’s final account was 
within sixty-day period prescribed by 
statute governing appeals In civil ac¬ 
tions.—In re Guardianship of Sor¬ 
rells, supra. 

6. Me.—Curtiss v. Morrison, 44 A. 
892, 93 Me. 245. 

Mo.—In re Lively, App., 88 S.W.2<1 

891. 

28 C.J. p 1226 note 28. 

Bond held sufficient 
Ga.—^Blount v. Dean, 196 S.E. 287, 
67 Ga.App. 882. 

7. Me.—Curtiss v. Morrison, 44 A 

892, 93 Me. 245. 
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ments as to records on appeal.^ The exceptions 
must be made a part of the record® by a bill of ex¬ 
ceptions,and where an appeal is required by stat¬ 
ute to be tried on a bill of exceptions, the appellate 
court cannot consider any questions not presented 
by the bill of exceptions, except want of jurisdic- 
tion.ll So the record must contain the evidence in 
order to authorize a review of rulings depending on 
a consideration of the evidence,^® and where there 
is a transcript of the evidence, but no findings of 
fact, the decree must stand unless an examination 
of the evidence shows that it is plainly wrong.l® 
Where the files of the trial court are not in the 
transcript of the record, the appellate court cannot 
inquire into the correctness of the lower court’s 
computations.!^ 

Effect of transfer of cause. The perfection of 
appellate proceedings divests the lower court of 
jurisdiction respecting the matter on appeal, al¬ 
though the lower court has jurisdiction to transfer 
the proceeding to another court for other purpos¬ 
es,!® and an appeal limited to part of an order has 
been held not to oust the trial court of jurisdiction 
to make an order as to an independent matter which 
had no relation to the matter appealed.!^ When 
a balance has been found against the guardian on a 
settlement of his accounts, from which he has pros¬ 
ecuted a writ of error and superseded execution by 


a bond, the decree is suspended and cannot be looked 
to in order to ascertain the amount in the hands of 
the guardian for which he is liable in his capacity 
as such.!® 

e. Scope and Extent of Beview 

On appeal from an order or decree in proceedings for 
settlement of a guardian's accounts, the investigation is 
generaily restricted to matters which are aileged as er¬ 
ror and are properly before the appellate court. De¬ 
terminations as to discretionary matters and findings of 
fact will ordinariiy not be disturbed. 

The appellate court cannot consider questions not 
passed on by the lower court,!® or matters which are 
not specified in the notice of appeal,®® and even 
where the cause is heard de novo only issues which 
are presented in the probate court and on which the 
appeal was taken are tried de novo.®! The court 
is limited to a review of, and the judgment on, the 
evidence taken below,®® and it cannot grant relief 
proper by reason of facts occurring subsequently to 
the decree in the lower court.®® Also, on appeal 
from a judgment settling an account, the appellate 
court will refuse to determine the validity of or¬ 
ders made in a different and independent proceed- 
ing.®4 

Each item in the account is a separate claim, and 
an appeal by the guardian from a judgment re¬ 
jecting one or more claims brings up for review only 


8. On* r«ooxd wlLere ozobs error as- 
Blgned 

Where, on appeal by ward to In¬ 
termediate court, exceptions are sus¬ 
tained and ETuardlan sues out a writ 
of error, brings record before court, 
and assigns error thereon. If ward 
then assigns cross error, proceedings 
may be Incorporated In one record.— 
Hawson v. Corbett, 43 IlLApp. 127. 

IholnBlon not Bbowlng bias 

Inclusion In report, on appeal from 
probate decree In accounting proceed¬ 
ing by guardian of minor, of recitals 
to effect that after account was 
filed guardian offered to pay one hun¬ 
dred dollars for ward's benefit If the 
account were not brought up for 
hearing and that, on date for hearing 
being set, guardian made complaint 
to police that former ward should 
be examined and that ward was tak¬ 
en to station by police and kept 
over night and examined In morning 
and immediately released when 
guardian disclosed that he was In 
dispute wlth*ward over probate ac¬ 
counting did not show such preju¬ 
dice on part of Judge against ac¬ 
countant that Judge could not hear 
and decide Issues fairly and Impar¬ 
tially.—Wiley V. FuUer, 89 N.E.2d 
413. 310 Mass. 597. 


9. Colo.—^Lowe V. Smith, 78 P. 310, 
20 Colo.App. 278. 

28 C.J. p 1227 note 65. 

la Ala.—^McKnlght v. Pate, 106 So. 

691, 214 Ala. 168. 

28 C.J*. p 1227 note 66. 

11. Ala.—Dunham v. Hatcher, 31 
Ala. 483. 

12. Cal.—^In re Dow, 66 P. 890, 133 
Cal. 446. 

28 C.J. P 1227 note 67. 

Bin of exceptloxLB 

On appeal from Judgment or decree 
of probate court on guardian's final 
accounting evidence may be reviewed 
by circuit court by bill of exceptions 
only.—McKnlght v. Pate, 106 So. 691, 
214 Ala. 163. 

13. Mass.—Townsend v. Townsend, 
137 N.E. 918, 248 Mass. 401. 

14. Mont.—In re Kostohris' Estate, 
29 P.2d 829, 96 Mont. 226, 

Pa—In re Wachter, 164 A. 86, 107 
PaSuper. 678, 

15. U.S.—^Maryland Casualty Co. v. 
Waldrop, CX}.A.Okl., 126 P.2d 665. 

16. U.S.—^Maryland CasueJty Co. v. 
Waldrep, supra 

17. CaL—In re O'Connor's Estate, 
83 P.2d 65, 28 CaLApp.2d 527. 

Conditional order 

Where order of trial court settling. 
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account of gruardlan was conditional 
in that It provided for release and 
discharge when certain specified pay¬ 
ments had been made, court retained 
Jurisdiction of guardianship proceed¬ 
ing for purposes of settling the ac¬ 
count, although ward appealed from 
that part of order refusing interest 
on sums misappropriated by guard¬ 
ian.—^In re O'Connor's Estate, 83 P. 
2d 65, 28 Cal.App.2d 627. 

18. Ala.—^Davls v. Davis, 10 AJa. 
299. 

19. Or.—^In re Marchand's Guardian¬ 
ship, 8 P.2d 128, 137 Or. 444. 

New Items 

Where appeal Is taken to district 
court from orders of county court 
In guardianship noatters, new Items 
of account offered in district court 
by way of amendment to report of 
guardian cannot be considered.—^In 
re Talomase's Estate, 225 P. 166, 98. 
Okl. 212. 

20l N.D.—^In re Campbell's Guard¬ 
ianship, 215 N.W. 913, 56 N.D. 60. 

21. Mo.—In re Llssner's Estate, 129 
S.W.2d 1067, 283 Mo.App. 1121. 

22. S.C.—Sartor v. Fidelity & Depos¬ 
it Co., 158 S.E. 819, 160 S.C. 390. 

23. Pa.—Stone's Appeal, 16 A. 781. 

24. OkL—Gamey v. Brown, 24Q P. 
636, 112 Okl. 295. 
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the ruling on the . rejected items.^S Where the 
^ardian fails to appeal, he cannot predicate error 
on failure of the lower court to allow him compen- 
sation.2® Where a ward appeals from certain items 
of an account allowed to the guardian as credits, 
and cross errors are assigned by the guardian who 
has not. appealed, only such cross errors will be 
considered as relate to that portion of the record 
brought up by the ward’s appeal,27 

Although a party may by his act lose the benefit 
of such presumption,28 the appellate court will pre¬ 
sume'in favor of the correctness of the lower court’s 
rulings in the absence of a contrary showing in the 
record,29 and the burden of showing error is on 
the party complaining thereof.^® 

Determinations of the lower court as to matters 
which are properly within its discretion will not be 
disturbed on appeal, except for manifest abuse of 
such discretion,2i and this rule is frequently applied 
with respect to rulings as to the amount of con> 
pensation allowed to iJie guardian.22 However, the 
determination of the amount of the guardian’s com¬ 
pensation is subject to review in accordance with 


the ordinary principles applicable to review on ap¬ 
peal from the probate court.® 2 

Ordinarily findings of fact based on conflicting 
evidence will not be disturbed®^ where they are 
supported by the evidence,®^ or where they are not 
clearly erroneous.®® In the absence of any report 
of the evidence, the material facts reported must be 
taken as true unless they appear on the face of the 
report to be mutually inconsistent or plainly 
wrong,®and the question for decision is whether 
the decree was rightly entered.®® 

f. Hearing, Determinatioii, and Disposition 

Under soma statutes, the case Is tried de novo on 
appeal, or the appellate court may affirm, modify, or 
reverse the order appealed from, or remand the proceed. 
Inga to the lower court. 

While it has been held that an appeal from or¬ 
ders or decrees rendered in proceedings for the set¬ 
tlement of a guardian’s accounts is reviewable in 
the appellate court on alleged errors of law only,®® 
and is not triable de novo,^® it has also been held 
that, on appeals from judgments on exceptions to 
final settlements, the appellate court is not bound 
by the trial court’s finding on conflicting evidence. 


25. III.—^Ellngsbury v. Powers, 22 N. 
■ E. 479. 131 Ill. 182. 

Okl.—Take v. Woodruff, 300 P. 698, 
701, 160 Okl. 73, quoting Gorpns 
Jmis. 

26. Kan.—re Trout’s Estate, 131 
P;2d 640, 156 Kan. 120. 

27« Ill.—Kingsbury v. Powers, 22 N. 
E. 479, 131 Ill. 182. 

28. D.C.—In re Moras, 2 App.D.C. 
233. 

28 C.J. p 1228 note 76. 

29. Cal.-T*In re PI Carlo’s Estate, 44 
P.2d 662, 3 Cal.2d 226, 99 A.Ii.R. 
990., 

Ill.—^In re Guardianship of Lutz, 1 N. 
E.2d 56, 362 IlL 631, reversing 280 
llLApp. 587. 

Okl.—Carney v. Brown, 240 P. 636, 
112 Okl. 295. 

Tex.—^Reynolds v. Grovey, Clv.App., 
99 S.W.2d 1115—^Bohlssen v. Bohls- 
sen, ClvA.pp., 56 S.W.2d 913. 

28 aJ. p 1228 note 74. 
flnAUigs not challenged 
Trial Judge’s figures and results, 
after hearing all evidence and argu¬ 
ments and considering all settle¬ 
ments 'by curator of minor wards' es¬ 
tates and original exhibits on excep¬ 
tions to curator’s final settlements, 
will be accepted by supreme court as 
correct, where not challenged by ex¬ 
ceptors.—McCune’s Estate v. Daniel, 
Mo.. 76 S.W.2d 403. 

aOL Mo.—^McCune!s Estate v. Daniel, 
’ supra. 


31. Okl.—Mason v. Ford, 226 P. 346, 
102 Okl. 257. 

28 C.J. p 1228 note 76. 

Direction of verdict sustained 
S.C.—Montelth v. Harby, 8 S.E.2d 
629. 193 S.C. 349. 

32. Arlz.—In re Guardianship of 
Sorrells, 117 P.2d 96. 68 Arlz. 25. 

Cal.—In re O’Connor’s Estate, 83 P. 

2d 65, 28 CalJLpp.2d 527. 

Okl.—Mason v. Ford, 226 P. 346. 102 
OkL 267. 

Or.—^In re Prince’s Guardianship, 209 
P. 90, 104 Or. 670. 

Pa.—^In re Wade's Estate, 23 A 2d 
493, 343 Pa. 520. 

Tenn.—Justice v. Morris, 143 S.W.2d 
105, 24 Tenn.App. 274. 

33. Masa—Wiley v. Puller, 39 N.E. 
2d 418, 310 Mass. 597. 

3d. Cal—In re Vucinich’s Estate, 44 
P.2d 567, 3 CaJ.2d 235, amended 
on other grounds 45 P.2d 817, 3 Cal. 
2d 236. 

Wash,—In re Kelley’s Estate, 74 P.2d 
904, 193 Wash. 109. 

Trial de novo on appeal see Infra 
subdivision f of this section. 
Findings hold conclusiva 
Ark.—^Bellott v. Harris, 80 S.W.2d 
617, 190 Ark. 688. 

CaL—^In re Forthmann’s Estate, 5 
P.2d 472, 118 Cal.App. 382. 

Effect of Jury verdict 
Findings of fact by lower court 
have been held to have the effect of a 
verdict of a Jury and cannot be dis¬ 
turbed by appellate court where 
there Is substantial evidence to sup¬ 
port them.—^In re Fish’s Guardian¬ 
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ship, 264 N.W. 642. 220 Iowa 1328— 
In re Guardianship of Lemley, 269 
N.W. 481, 219 Iowa 765—In re Jef¬ 
ferson’s Estate, 267 N.W. 783, 219 
Iowa 429—In re Roland's Guardian¬ 
ship, 237 N.W. 349. 212 Iowa 907. 

35. Arlz.—In re Guardianship of 
Sorrells, 117 P.2d 96, 68 Arlz. 26. 

Ga.—Hadden v. Fuqua, 22 S.E.2d 377. 
Pa.—^Appeals of Byrnes, 188 A 871, 
325 Pa. 445. 

Supreme court will not disturb 
findings or Judgment of lower court 
unless they are against weight of 
evidence.—Holder v. Holder, 100 P.2d; 
857, 187 Okl. 45—In re Guardianship, 
of Holder, 79 P.2d 1022, 183 Okl. 61 
—^Howe V. Tarloshaw, 226 P. 983, 103- 
Okl. 268. 

36. S.C.—Sartor v. Fidelity & De¬ 
posit Co., 158 S.E. 819, 160 S.a 
390. 

28 C.J. p 1228 note 77. 

37. Mass.—^Wiley v. Fuller, 39 N.Ha. 
2d 418, 310 Mass. 597. 

Dnplied findings 

Material facts found by Judge must 
be deemed to be all the facts on. 
which he acted In entering decree and 
must leave no room for further find¬ 
ings to be Implied from decree.—■ 
Wiley V. Puller, supra. 

38. Mass.—Wiley v. Fuller, supra. 

39. Iowa.—^In re Roland’s Guardian¬ 
ship, 237 N.W. 349, 212 Iowa 907. 

40. Iowa.'—^In re Jefferson’s Estate, 
267 N.W. 783, 219 Iowa 429—In 
re Roland’s Guardianship, 287 N.. 
W. 349, 212 Iowa 907. 
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but will consider botb law and fact questions,^^ 
and that as an accounting is of an equitable nature, 
it is to be tried on appeal as an equitable proceed¬ 
ing so far as practical,^2 and that the cause is to 
be tried de novo on the appeal, and the court will 
determine the matters in controversy and revise 
and adjust the debts and credits according to right 
and justice,^® without the intervention of a jury,^^ 
at least where there is no bill of exceptions,^® al¬ 
though in some jurisdictions matters of fact may 
be submitted to a jury.**® 

After a trial and verdict, a motion to dismiss an 
appeal to an intermediate court based on acquies¬ 
cence in the judgment appealed from comes too 
late,^'^ but such motion may be made after reversal 
of the judgment of the intermediate court and the 
reinstatement of the case there>* 

On appeal from a final settlement, the court may 
examine any improvident expenditures,^® and the 
denial of a credit for improvements placed on the 
ward’s land is a proper matter for review,®® and 
any competent evidence to show the existence and 
validity of charges or credits is admissible.®^ An 
inquiry whether the guardian has made use of a 
balance due the ward on the filing of his accounts 
before the final allowance thereof may be made on 
appeal,®® but where the ward after coming of age 
certified that his guardian’s final account was cor¬ 
rect and gave him a release of all demands, he will 
not be permitted on appeal to open the settlement 
because the guardian had not charged himself with 
interest®® 

Rulings which are not prejudicial to appellant 


will not authorize a reversal.®^ It is not a ground 
to reverse that the lower court directed each party 
to pay his own costs,®® that there was error commit¬ 
ted in the mode of averaging proof if the whole 
evidence in the cause fully justified the credits al¬ 
lowed in relation to the subjects affected by such ev¬ 
idence,®® or that the proceeds of a small tract of 
land not belonging to the minor’s estate were in¬ 
cluded in the accounting, the guardian after mixing 
funds having furnished the evidence by which they 
might be separated.®^ So if the entire estate in the 
hands of the guardian is not more than necessary 
to pay expenses proper and necessary to be made, 
and which were made, the court will not reverse a 
decree in order to charge the guardian with a great¬ 
er sum by way of interest.®® If the record fails to 
disclose evidence on which an allowance for ex¬ 
penses incurred was made, the decree will be re¬ 
versed.®® The appellate court may render judg¬ 
ment on appeal where the evidence was before it 
without substantial dispute,®® and where the record 
shows that a portion of the amount charged against 
the guardian was made up of items as to which no 
exception was taken or evidence heard, the appel¬ 
late court may deduct such items, and afiirm the 
decree as to the balance.®^ Where a balance was 
foimd in the guardian’s favor, but the judgment 
does not specify the amount, if the accounts as re¬ 
corded furnish a means of ascertaining it, the ap¬ 
pellate court may amend the judgment in that re¬ 
spect®® 

In a proper case, the decree may be reversed and 
the cause remanded to the lower court®® Under 
some statutes, the appellate court determines the 


41. Mo.—^McCune’s Batate v. Daniel, 
76 S.W.2d 408—In re Taylor's Es¬ 
tate, App., 6 S.W.2d 467. 

40. Mass.—Wiley v. Fuller, 89 N.B. 

2d 418, 810 Mass. 697. 

28 CJ. p 1225 note 26. 

43. XJ.S.—^Maryland Casualty Co. v. 

Waldrep, C.aA.Okl., 126 F.2d 666. 
Mo.—^In re Llssner's Bstate, 129 S. 

W.2d 1067, 288 Mo.App. 1121. 

OkL—Carney v. Brown, 240 P. 686, 
112 Okl. 295—In re Lewis' Estate. 
196 P. 841, 81 Okt 240. 

28 C.J. p 1225 note 27. 

ITew pleadSsLff 

Filing of amended account by 
guardian In lieu of former reports 
filed In lower court constitutes fil¬ 
ing of new pleading.—Perry v. Smith, 
269 P. 1074, 182 Okl. ISl. 
AdmlsalbUity of evldenoe 
Guardian's reports filed In county 
court are admissible In trial of case 
In district court on appeal.—^Perry v. 
Smith, supra. 

39C.J.S.—18 


44. Ark.—Stubblefield v. Stubble¬ 
field, 161 S.W. 994, 106 Ark. 694. 

28 C.J. p 1225 note 28. 

45. Ala.—^McKnlght v. Pate, 106 So. 
691, 214 Ala. 168. 

46. Ga.—Hendry v. Hurst, 22 Ga. 
812. 

28 C.j. p 1225 note 29. 

47. IlL—Pfeiffer ▼. Pfeiffer, 152 HL 
App. 268. 

48. Ill.—^Pfeiffer v. Pfeiffer, supra. 

49. Ey.—^Bohn v. Bohn's Guardian, 
17 S.W.2d 712, 229 Ky. 608. 

50. Tenn.—Sutton v. Sutton, Ch., 68 
S.W. 891. 

5L Mo.—^Bule V. White, 68 S.W. 101, 
94 Mo.App. 867. 

28 CJ. p 1226 note SO. 

52. N.J.—In re Mott, 26 N.J.Ea. 609. 

: 53. Mass.—^Boynton v. Dyer, 18 Pick. 

: L 

54i Cal.—^In re Steinberg's Estate, 
56 P.2d 202, 5 Cal.2d 674—In re D1 
Carlo’s Estate, 44 P.2d 562, 3 CaL 
2d 225, 99 A.L.R. 990. 
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Ga.—^Pettigrew ▼. Williams, App., 23 
S.E.2d 188. 

Iowa.—^Benson v. Benson, 289 N.W. 
79, 218 Iowa 492. 

28 C.J. p 1228 note 78. 

55. Ala.—<Ounnlngham v. Pool, 9 
Ala. 616. 

sa Md.—^Magruder v. Damall, 6 Gill 
269. 

67. Pa.—Jones' Estate, 86 A. 1129, 
179 Pa 46. 

sa Md.—Magruder v. Damall, 6 Gill 
269. 

59. N.T.—In re Carman, 4 N.Y.S. 
690. 

eo. Ala—^Bean v. Bean, 114 So. 692, 
217 Ala 93. 

61. Pa—O’Brien's Estate, 48 Pa 
Super. 546. 

28 C.J. p 1226 note 81. 

62. Ala.—^Lucas t. Hamilton, 13 Ala 
447. 

6a Miss.—Deposit Guaranty Bank & 
Trust Co. V. Mangum, 160 So. 886. 
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cause de novo and remands the proceeding to the 
lower court for enforcement of such adjudication 
as though the lower court had entered the proper 
order in the first instance and no appeal had been 
taken,®^ and in some jurisdictions the intermedi¬ 
ate court can only settle the balance and then re¬ 
mand the cause to the probate court for further 
proceedings on the basis of the balance so ascer¬ 
tained.®® On reversal for error in the account, the 
appellate court may remand the case with a direc¬ 
tion to make the correction suggested,®® but, where 
the decree is reversed for want of jurisdiction ap¬ 
parent on the record, the case will not be remand¬ 
ed unless it is suggested that the want of juris¬ 
diction can be obviated on remand.®^ 

After remand of the cause, the jurisdiction of the 
lower court again attaches and further process is 
not necessary, and a notice of a motion for an or¬ 
der conforming to directions on remand is suffi¬ 
cient®® Where, on appeal from an account pur¬ 
porting to be final, the decree is modified and af¬ 
firmed, and remanded for further proceedings, the 
guardian may file a supplemental account in the 
probate court for the purpose of determining his 
right to disbursements made since the period cov¬ 
ered by the previous account,®® but after a guardian 
has been refused allowance for certain credits 
claimed for improvements on the ward’s realty, and 
such disallowance has been affirmed, the guardian 
cannot after remand present a written lease which 
provides that the tenant should be credited on the 
rent with all improvements and repairs, as it was 
his duty to present such writing at the former trial 
of the case.^® 


§ 159. Private Accounting and Settlement 

a. With ward 

b. With husband of ward or with ward 

and husband 

a. With Ward 

A guardian Is not discharged by a settlement with, 
and release executed by, the ward during the latter’s 
minority; but a private settlement made after the ward 
has reached his majority, although looked on with dis¬ 
favor and subject to be set aside in proper proceedings 
for fraud, will generally be upheld where the guardian 
has not been guilty of fraud or undue influence and the 
settlement Is fair, and in compliance with statutory re¬ 
quirements. 

A settlement with the ward during minority and 
the execution of a release by him is not binding on 
the ward,7i and does not discharge the guardian 
from liability.72 A settlement of this character 
would defeat the whole object of the guardianship. 
It is as clearly waste for a guardian to hand over 
the effects of his ward to be wasted by him as for 
the guardian to waste them himself.^s If, however, 
a guardian settles with the ward on the latter’s 
false representation that he is of age, and no advan¬ 
tage of the ward is taken, the settlement will 
stand.*^^ 

A guardian should adhere strictly to the method 
prescribed by law for the settlement of his ward’s 
estate,*^® and an informal settlement out of court 
when the ward becomes of age is not looked on with 
favor.7® A settlement so made will be closely scru¬ 
tinized, and the burden of proving good faith rests 
on the guardian and this rule applies, although 
the ward was represented at the settlement by an 
attorney.'^® To sustain a private settlement or re- 


64. T7.S.—^Marylan^ Casualty Co. v. 
Waldrep. aC.A.Okl., 126 F.2d 655. 

65. Tex.—^Petty v. Petty, Clv.App., 
57 S.W. 923. 

28 C.J. p 1226 note 82. 

66. 111.—^Henning v. Eldrldffe, 88 
IlLApp. 651, affirmed 33 N.E. 754, 
146 Ill. 806. 

28 C.J. p 1228 note 88. 

67. Ala.—Dunham v. Hatcher, 31 
Ala. 483. 

68. TT.S.—^Maryland Casualty Co. v. 
Waldrep, C.C.A-OkL, 126 P.2d 555. 

69. Mass.—^Ensign v. Faxon, 118 N. 
E. 837, 229 Mass. 281. 

70. W.Va.—Wlndon v. Stewart, 37 
S.E. 603, 48 W.V& 488. 

71. Mich.—Alexander v. Hlllebrand, 
103 N.W. 849, 140 Mich. 490, 112 
Am.S.R. 417. 

7a Vt.—^Hall V, Turner, 61 A. 763, 
78 Vt. 62. 

28 C.J. p 1229 note 92. 

SettleiiLeiLt closely somtlnlxed 

Settlement made by guardian with 


ward before ward becomes of full 
age will be subjected to careful scru¬ 
tiny, and must be fair and reasona¬ 
ble.—Flynn V. Colbert, 146 N.E. 784, 
251 Mass. 489. 

73. Ind.—^Hlestand v. Kuns, 8 

Blackf. 345, 46 Am.Dec. 481. 

74. N.J.—^Hayes v. Parker, 7 A. 511, 
41 N.J.Eq. 630. 

Pa.—^Maulfalr’s Appeal, 2 A. 530, 110 
Pa. 402. 

76. S.C.—Thomas v. MacNeill, 136 
S.R 648, 138 S.C. 86. 

78. Cal.—Smith v. Fidelity & De¬ 
posit Co. of Maryland, 19 P.2d 1018, 
130 CaLApp. 45. 

Pa.—^In re Glese's Estate, 180 A. 711, 
119 Pa.Super. 232. 

S.C.—^Thomas v. MacNeill, 135 S.E. 
643, 138 S.C. 86. 

S.D.—^In re Paddock’s Guardianship, 
299 N.W. 867. 

trader Georgia law, receipts and 
releases executed in favor of guard¬ 
ian by Infants on reaching majority, 
which were attacked within four 
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years from date of execution, on 
ground that Infants were induced by 
misrepresentations to execute the 
receipts and releases, were not even 
*‘prlma facie evidence” of settlement. 
—Park V. Park, D.C.Ga., 37 F.Supp. 
186, reversed on other grounds, C.C. 
A., 128 F.2d 870. 

77. Cal.—Smith v. Fidelity & De¬ 
posit Co. of Maryland, 19 P.2d 1018, 
130 Cal.App. 45. 

Iowa.—^Elias v. Hospe, 230 N.W. 897. 
Mass.—^Flynn v. Colbert, 146 N.E. 

784, 251 Mass. 489. 

Miss.—^Russell V. Russell, 144 So. 
542, 544, 164 Miss. 335, quoting 
Corpus Juris. 

Mont—^In re Cuffe’s Estate, 207 P. 
640, 63 Mont. 399. 

S.D.—^In re Paddock’s Guardianship, 
299 N.W. 867. 

Wash.—Pickard v. Webb, 203 P. 61, 
118 Wash. 244. 

28 C.J. p 1229 note 97. 

78. Ky.—Commonwealth v. Coleman, 
6 Hy.Op. 692. 
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lease by the ward its fairness must be clearly shown, ‘ 
and it will be ineffective if the ward has acted in 
ignorance of his rights or the guardian is chargeable 
with fraud, undue influence, or failure to disclose 
facts which it is his duty to disclose,^® and in such 
case mere delay on the part of the ward short of 
the statutory period of limitations will not consti¬ 
tute a ratification.^® Although the guardian has 
been guilty of actual or constructive fraud in ob¬ 
taining a release, however, the ward cannot have it 
set aside if he has not been prejudiced by the re- 
lease.8i It is very generally held that a private set¬ 
tlement by the guardian with the ward after the 
latter has reached his majority will not be set aside 
where the guardian has not been guilty of fraud or 
undue influence and the settlement is fair,82 espe¬ 
cially where the ward acquiesces for a long period 
of time in the settlement and the rule applies 
with special force to a release made pursuant to a 
family agreement.®^ In order that a transaction 
shall operate as a release by the ward the inten¬ 
tion that it shall so operate must be clear and un- 
equivocal,®5 and a release will not be held to in¬ 
clude any claims not clearly within its terms.2® A 
release cannot in any case be inferred from mere 
lapse of time.®^ Where a statute requires certain 
acts on the part of the guardian to render a pri¬ 
vate settlement valid, such settlement is void if the 


statutory requirements are not complied with,8 8 
notwithstanding the settlement is evidenced by a 
notarial act and confirmed by order of court.89 
Such a statute will not enable a ward to perpetrate 
a fraud by repudiating pa 3 rments made and accept¬ 
ed by him, however,®® and a receipt given in dis¬ 
charge of the guardian’s liability will be effective 
until annulled in a direct action.®^ A mere verbal 
discharge is inoperative,®® and it has been held that 
a receipt given by the ward after majority will not 
discharge the guardian unless duly acknowledged 
before the proper officer.®® 

Proceedings to set aside. Courts of equity have 
jurisdiction to set aside private settlements between 
the guardian and ward on the ground of fraud or 
undue influence,®^ or mutual mistake,®® but the pro¬ 
bate court has no such jurisdiction unless specially 
conferred by statute.®® It may retain jurisdiction 
over the guardian only to compel an accounting and 
settlement, after the ward attains his majority.®*^ 
The ward’s right to avoid the settlement must be 
exercised within a reasonable time after coming of 
age, and the period of limitations in actions for 
fraud is ordinarily a reasonable time. A ward who 
was in possession of facts putting him on inquiry as 
to the fairness of the settlement cannot, in order 
to meet a charge of laches, be heard to say that he 
did not know a full disclosure of the assets of the 


N.M.—^Btarrlaon v. Harrison, 165 
356, 21 N.M. 372. L.R.A.1916B 854. 

79- Mass.—^Flynn v. Colbert, 146 N. 

E. 784, 251 Maas. 489. 

Miss.—^Russell t. Russell. 144 So. 642, 
544, 164 Mias. 386, Quoting Oorpna 
Jarls. 

Mont.—In re Cuffe*s Estate, 207 P. 
640, 63 Mont. 399. 

S.D.—In re Paddock's Guardianship, 
299 N.W. 867. 

28 G.J. p 1229 note 99. 
lEtecelpt not conoluglvs 

A receipt by a ward to a guardian 
is no more conclusive than any other 
receipt, and may be impeached.— 
Fletcher Trust Co. v. Hines, 4 N.te.2d 
662, 211 Ind. Ill, 108 A.L.R. 980— 
28 C.J. p 1229 note 99 [a]. 

Settlement voidable at option of ward 
Wash.—^Pickard v. Webb, 203 P. 61, 
118 Wash. 244. 

80. Va..—Waller v. Armlstead, 2 
Leigh 11, 29 Va. 11, 21 Am.D. 594. 

28 C.J. p 1229 note 1. 

81. Ala.—^Ferguson v. Lowery. 64 
Ala. 510, 25 Am.R. 718. 

88. Ark.—^Dunbar v. Cook, 147 S.W. 

2d 387, 201 Ark. 1185. 

Iowa.—^Blias v. Hospe, 280 N.W. 897. 
Mont.—^In re CujBCe’s Estate, 207 P. 
640, 68 Mont. 899. 


Pa.—In re Giese's Estate, 180 A. 711, 
119 Pa.Super. 232—In re McDer¬ 
mott's Estate, 28 Pa-Dist. ft Co. 
618. 

K.I.—Probate Court of City of Prov¬ 
idence V. Higgins, 191 A« 260, 58 R. 
L 58. 

Tex.—^Haggard v. McFarland, Civ. 
App., 133 S.W.2d 313, affirmed 166 
S.W.2d 797, 187 Tex. 542. 

Wash.—^Pickard v. Webb, 203 P. 61, 
118 Wash. 244. 

28 aJ. p 1229 note 4. 

Relationship between female ward 
and older brothers, who are coexecu¬ 
tors of ward’s father's will and co- 
guardians of her property, is one of 
trust as respects settlement.—Jordan 
V. Harber. 157 S.E. 662, 172 Gsu 139. 

83. Iowa.—^Elias v. Hospe, 230 N.W. 
397. 

28 C.J. P 1230 note 6. 

84. Pa.—Cowan's Appeal, 74 Pa. 
329. 

28 C.J. p 1230 note 6. 

85. N.T.—^In re Gill, 8 Hun 20, 6 
Thomps. ft C. 237. 

86. N.J.—Cooper v. Cooper, 9 N.J. 
Ea< 665. 

N.T.—Rouse v. Whitney, 102 N.T.S. 
899,' 58 Misc. 66, reversed on an- 
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Other ground 105 N.T.S. 549, 120 
App.Div. 667. 

28 C.J. p 1230 note 8. 

87. Pa.—^In re Eachus* Estate, 2 Del. 
Co. 6. 

88. La.—^Vennard’s Succession, 24 
So. 288, 50 La.Ann. 808. 

28 C.J. p 1230 note 10. 

89. La.—^Vennard’s Succession, su¬ 
pra. 

sa La.—^Frost v. McLeod, 19 La. 
Ann. 80—Chapman v. Chapman, 13 
La.Ann. 228. 

91. La.—^Eellar v. O’Neal, 13 La. 
Ann. 472—^Haydel v. Roussel, 1 La. 
Ann. 36. 

95. S.C.—Johnson v. Johnson, 11 S. 
C.Bq. 277, 29 Am.D. 72. 

93. Mo.—In re Simonds, 4 Mo.App. 
698. 

9A Mass.—Flynn v. Colbert, 146 N. 

E. 784, 251 Mass. 489. 

Okl.—^Forry v. Mickle, 69 P.2d 39, 
180 Okl. 113. 

28 C.J. p 1280 note 16. 

96. Mass.—^Flynn v. Colbert, 146 N. 
E. 784, 261 Mass. 489. 

96. Okl.—^Forry v. Mickle, 69 P.2d 
39, 180 Okl. 118. 

28 C.J. p 1230 note 17. 

97. Ill.—^People V. Seelye, 82 N.B. 

, 458, 146 IIL 189. 
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estate had not been made by his guardian.®® It is 
not necessary for the ward to tender back the con¬ 
sideration received before bringing suit to set aside 
the settlement,®® it being suflEicient if he offers at 
the hearing to return whatever he may have re¬ 
ceived.^ The administrator of a deceased guardian 
and the sureties on his bond are properly joined as 
defendants in a suit to set aside a settlement and 
release obtained by the guardian.^ If a statute 
makes the settlement void unless preceded by the 
delivery by the tutor to the wards of the full ac¬ 
count of his gestion with vouchers in support there¬ 
of, it will be sufficient to allege noncompliance with 
this requirement without further alleging error or 
mistake.* 

b. With Husband of Ward or with Ward and 
Husband 

Settlement by the guardian with an Infant female 
and her husband, or with the husband, dischargee the 
guardian of the female and cannot be set aside except 
for fraud or mistake. 

In view of the rule stated in the C.J.S. title In¬ 
fants § 29, also 31 C-J. p 1008 note 83 that an infant 
is emancipated by marriage, a settlement by the 
guardian with an infant ward and her husband and 


a receipt given by them is binding on the ward,^ 
in the absence of mistake or fraud.® Especially is 
this true where there has been long acquiescence in 
the settlement.® So a settlement with the husband 
of the ward operates as a discharge of the guard- 
ian,7 especially when made with her advice and con¬ 
sent,® and it cannot be set aside except for fraud 
or mistake.® Where, however, the husband gives 
a receipt to the guardian for the amount due, which 
amount is not actually paid but is applied in part 
payment of property conveyed by the guardian to 
the husband, the wife is not bound by her acquies¬ 
cence in such act unless made with full knowledge 
of the facts and of her rights.^® It seems that set¬ 
tlement with an infant husband does not discharge 
the guardian of an infant wife.^i 

§ 160. Charges 

A guardian or his executor or administrator Is 
chargeable on final accounting with all the ward’s prop¬ 
erty which came Into his hands aa guardian or which he 
might have reduced to possession by the exercise of 
proper diligence. 

A guardian is chargeable on final accounting with 
all the ward’s property and funds which, during the 
existence of the guardianship, came into his hands^® 


98. Wash.—^Pickard v. Webb, 208 P. 
51, 118 Wash. 244. 

99. Mass.—^Plynn v. Colbert, 146 N. 
E. 784, 251 Mass. 489. 

28 C.J. p 1230 note 19. 

1. Ind.—Line v. Lawder, 23 N.B, 768, 
122 Ind. 648. 

9. Iowa.—Witt ▼. Day, 88 N.W. 797, 
112 Iowa 110. 

3. La.—Vennard’a Succession, 24 So. 
283, 50 La.Ann. 808. 

4. Miss.—Blckerstafl v. Marlin, 60 
Miss. 509, 45 Am.R 418. 

28 aJ. p 1231 note 24. 

5. Ala.—Taughan v. Bibb, 46 Ala. 
153. 

8. Ga.—^Brown v. McWilliams, 29 
Ga. 194. 

Va.—^Baylor v. Pulkerson, 81 S.E. 63, 
96 Va. 266. 

7. Ky.—^Mouser v. Nunn, 134 S.W. 
1148, 142 Ey. 656. 

28 C.J. p 1231 note 27. 

8. Ind.—^Haines v. State, 60 Ind. 41. 

9. N.a—Shutt V. Carloss, 86 N.C. 
232. 

10. Md.—^Trader v. Lowe, 45 Md. 1. 
IL Ind.—State v. Joest, 46 Ind. 235. 
12. N.T.—In re Hojacknl. 6 N.T.S.2d 

106, 168 Mlso. 16. 

28 C.J. p 1231 note 33. 

Kegulsltes and sufficiency of account 
generally see supra g§ 148-150. 
Interest on funds of estate see su¬ 
pra 5 87. 

Transactions to be Included In ac¬ 
count see supra 2 149. ! 


Terdlot held not excessive 
Ga.—^New York Life Ins. Co. v, Gil¬ 
more, 149 S.11 799, 40 GaApp. 431, 
reversed on other grounds 167 S.B. 
188, 171 Ga. 894, conformed to 159 
S.E. 288, 43 GaApp. 442. 

Xhcome from funds 

(1) Estate of guardian Is liable to 
account for Income from reinvest¬ 
ment of funds received by him on 
sale for that purpose, or for Interest 
thereon.—^Westmoreland v. Birming¬ 
ham Trust & Savings Bank, 108 So. 
586, 214 Ala. 698, 46 A.L.R. 1201. 

(2) Under will bequeathing one 
thousand five hundred dollars to tes¬ 
tator’s son, payable when son became 
twenty-three years old, mother, as 
guardian, was liable, on accounting, 
for Interest from time bequest be¬ 
came payable, and not from time of 
prior misappropriation of funds, 
since son was entitled only to sum 
specified, and all accruals belonged 
to testator’s estate.—Guardianship of 
Snyder, 272 N.W. 1, 224 Wis. 200, 111 
A.L.B. 261. 

(3) Estate of deceased guardian is 
chargeable with legal interest on di¬ 
verted funds of ward for period dur¬ 
ing which such funds were In guard¬ 
ian’s hands undeposlted and with 
actual interest received on funds de¬ 
posited.—In re Sacks’ Estate, 274 N. 
T.S. 707, 168 Misc. 262. 

Stock dividends 

Tex.—Moroney v. Moroney, Com.App., 
286 S.W. 167, reforming, Clv.App., 
280 S.W. 264. 


I tTnauthorized oompensatlou for serv- 

ices to coxpoxatloxL owned by estate 
Tex.—Moroney v. Moroney, supra. 
Xnsuxanoe money 

Where premiums for fire Insurance 
on house In which wards had a one 
half Interest had been charged 
against wards’ estate by guardian, 
guardian, on final accounting, should 
have been charged with one half of 
insurance money collected when 
house was destroyed by fire.—^Perrin 
V. Elkins, 94 S.W.2d 1134, 127 Tex. 
604. 

Losses negligently sustained 

An accounting by a guardian In¬ 
volves not only a statement of debits 
and credits by guardian, but also a 
responding to liability Incurred on 
account of losses negligently sus¬ 
tained In management of the trust 
fund.—Guardianship of Zimmerman, 
47 N.B.2d 782. 141 Ohio St 207. 

Notes and mortgages accountable for 
as cash 

(1) Guardian negligently receiving 
note and third mortgage for property 
of wards was properly charged as 
cash with full amount thereof.—^Mas- 
che V. Haas, 211 N.W. 308, 169 Minn. 
294. 

(2) So where special guardian sold 
to general guardian. Individually, the 
Interest of Infant wards In estate 
of their deceased father, for three 
thousand four hundred dollars evi¬ 
denced by note and third mortgage 
executed by general guardian Individ¬ 
ually, and general guardian, who re- 


276 



39 C.J.S. 


GUABBIAN AND WARD 


§ 160 


as such guardian,13 including property received by 
him from another state.i^ The guardian is also 
chargeable with all the ward’s estate which he 
might have reduced to possession by the exercise 
of proper diligence and prudence,!5 and with mon¬ 
ey of the estate wrongfully paid out by him,!® but 
he is not chargeable with property which never came 
into his possession and the existence of which was 
not proved.!^ Where the guardian held many notes, 
the inventory of which gives no information as to 
their goodness, and he has collected some of them, 
but cannot tell the amount, the whole sum will be 
charged to him.!® He is not liable as gfuardian for 
property received by him which does not properly 
belong to the estate,!® nor for money which has 
been improperly paid over to him,®® although it has 


been held that, where the guardian receives a fund 
which he treats as the property of the ward, he can¬ 
not refuse to pay it over,®! Where the claim of 
a wife against the community for paraphernal funds 
passes to her children on her death, the subsequent 
appointment of their father as their tutor does not 
alter the character of the claim from one due them 
by the community into one due them by their tu¬ 
tor.®® Where property coming into the hands of 
a guardian from the estate of his ward’s ancestor 
was never converted into money, never treated by 
the guardian as converted, or charged to him in his 
ex parte settlements as converted, he is not charge¬ 
able with the money value of such unconverted 
property;®® and he is not chargeable with the pro¬ 
ceeds of a check deposited in a joint account of 


celpled for the three thousand four 
hundred dollars In the form of note 
and mortgage, accepted note and 
mortgage as an asset of wards’ es¬ 
tate, the general guardian was re¬ 
quired to account for the three thou¬ 
sand four hundred dollars as cash, 
notwithstanding that In any event 
Infant’s Interest In the estate would 
have been lost as result of foreclo¬ 
sure of first mortgage.—In re Guard¬ 
ianship of Kueschel. 5 N.W.2d 775, 
241 Wls. 178. 

Improper investments 

Pa.—In re Williams’ Elstate, 19 Pa. 

Dlst. & Co. 225. 

Bents 

(1) Guardian of one dying during 
Infancy should account for rents re¬ 
ceived for use of ward’s realty, In¬ 
cluding that occupied by himself.— 
McCoy v. Ferguson. 60 S.W.2d 931, 
249 Ky. 334. 90 A.Ii.R. 891. 

(2) Guardian was required to pay 
rent on home of wards occupied by 
himself and family during adminis¬ 
tration of estate, where court order 
authorizing such occupancy required 
payment of rent—^Moroney v. Moro- 
ney, Tex.Com.App., 286 S.W. 167, re¬ 
forming, Clv.App., 280 S.W. 254. 

(3) Guardian who occupied ward’s 
land for two crop periods of separate 
years, was held properly charged 
with full year’s rent for each period. 
—In re King’s Guardianship, 276 P. 
82, 151 Wash. 120, 67 A.L.R. 1397. 
Damages for conversion of stooks 

Where a guardian sold his ward’s 
stocks, but kept his accounts as if he 
still had them, he should be charged 
the highest price they attained after 
the conversion.—^Lamb’s Appeal, 68 
Pa. 142. 

13L Ga.—^Howard v. Pope, 84 S.E. 

301. 109 Ga. 259. 

28 C.J. p 1231 note 34. 

14. U.S.—U. S. v. Bender, D.C., 24 P. 

Ca8.No.l4,667, 5 Cranch C.C. 620. 

88 C.J. p 1231 note 36. 


15. S.D.—^In re Taylor’s Estate. 236 
N.W. 866, 867, 58 S.D. 365. citing 
Corpus Juris. 

28 C.J. p 1231 note 86. 

Dutlps and HnhMUlPs as to collection 
of assets generally see supra § 78. 

Error In original valnatlon 

The mere fact that there were er¬ 
rors In auditor’s report in estate of a 
minor’s deceased mother, who had be- 
Queatbe'^ T^-onerty to minor, resnect- 
ing valuation of property whereby It 
was undervalued, did not render 
guardian of minor’s estate liable for 
a surcharge to extent of amount of 
undervaluation after guardian had 
sold property for price at which It 
was valued by auditor, where amount 
set forth In report was derived from 
an appraisal made for Inventory pur¬ 
poses.—In re Wade’s Estate, 28 A.2d 
493, 843 Pn. 520. 

Sum previously owed by grnardian to 
ward 

Guardian Is presumed to have 
paid, on his appointment, sum pre¬ 
viously owing ward to the ward’s es¬ 
tate; hence he is liable for illegal in¬ 
vestment thereof on an accounting to 
ward.—Ray v. Andrews, 168 S.E. 908, 
46 Ga.App. 676, followed in Ray v. 
White, 168 S.B. 907, 46 Ga.App. 678. 
Bents 

(1) Guardian held not chargeable 
under facts for failure to collect 
rents.—^Rose v. Bank of Wadesboro, 9 
S.E.2d 2, 217 N.a 600. 

(2) Under statute requiring gruard- 
lan, renting wards’ property without 
an order of court, to compensate 
them for any loss sustained by rear 
son of their property being rented 
at less than its reasonable value, 
where the wards owned four hundred 
fifty-nine of five hundred shares in 
a corporation, and guardian rented 
wards’ building to such corporation 
for less than he could have obtained, 
he was accountable for only forty- 
one five hundredths of the difference, 
since four hundred fifty-nine five hun¬ 
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dredths was received by wards In 
added profits of the corporation.— 
Moroney v. Moroney, Tex.Clv.App., 
280 S.W. 254, reformed on other 
grounds, Com.App., 286 S.W. 167. 

18. Iowa.—In re Carter, 94 N.W. 488, 
120 Iowa 215. 

N.T.—Matter of Klein, 142 N.T.S. 
557, 80 Mlsc. 377, 10 Mills Surr. 
242. 

28 C.J. p 1231 note 37. 

Duties and liabilities In respect to 
management of estate generally 
see supra SS 68-104. 

Money held not wrosprfully paid out 
Pa.—In re Henry’s Estate, 38 Pa, 
Dlst & Co. 700, affirmed 19 A.2d 66, 
341 Pa, 439. 

17. Miss.—^In re Guardianship of 
Home, 173 So. 660, 178 Miss. 714. 

18. Miss.—Crump v. Gerock, 40 
Miss. 765. 

19. Pa.—In re Evans’ Estate, 7 Pa, 
Super. 146. 

28 C.J. p 1231 note 39. 

20. Mich.—McCard v. Washtenaw. 7 
N.W. 907, 45 Mich. 343. 

28 C.J. p 1231 note 40. 

Money properly used fox ward’s sup- 
T>ort 

Where the administrator of an es¬ 
tate of which minors are beneficia¬ 
ries due to an oversight, improperly 
pays the amount due them to their 
guardian without security, and the 
money so received by the guardian 
was properly used for the minors’ 
support, the court will confirm the 
unauthorized payment, and will not 
direct guardian to reimburse admin¬ 
istrator therefor.—In re Homy’s Es¬ 
tate. 38 Pa,Dist. & Co. 700, affirmed 
19 A.2d 66. 341 Pa, 489. 

21. Pa.—^In re Morrison’s Estate, 6 
Pa,Dlst. 571. 

28 C.S. p 1231 note 41. 

22. La.—^Ziegler v. His Creditors, 21 
So. 666, 49 La,Ann. 144. 

23. Ta,—^Bllss V. Spencer, 99 S.E. 
598, 126 Va. 86, 5 A,L.R. 619. 
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the guardian and another, in the absence of proof 
that he received the proceeds of the check.24 A 
charge for use by the guardian of property in which 
the ward had an interest may be set off against a 
credit for the support of the ward.25 An order of 
the judge authorizing the guardian to pay an at¬ 
torney's fee, subject to approval on final account, 
does not preclude the court from surcharging the 
guardian for such payment on consideration of his 
final account^* 

The executor or administrator of deceased guard- 
ian must account for the entire estate which came 
into the possession of deceased, and not merely that 
which remained at the time of his death and was 
received by the executor or administrator.^^ 

§ 161. Credits 

A guardian Is entitled to credit In his account for 
ail expenditures properly made and for liquidated debts 
and encumbrances on the ward’s estate; and a de facto 
or quasi guardian will be allowed an equitable credit for 
expenditures made for the ward If the credit would have 
been allowed had the guardian been a legal one. 

The rules governing the determination of what 
are proper expenditures by the guardian for the 
care, maintenance, and education of the ward, and 


in the management of the estate, have already been 
considered supra §§ 61, 62 and 88-92, and it is suf¬ 
ficient to state in this connection that the guardian 
is entitled to credit in his account for all expendi¬ 
tures properly made,2 8 but not for those made with¬ 
out lawful authority.28 A guardian who has re¬ 
ceived invested funds should be credited with the 
same funds turned over to his successor, although 
he improperly inventoried them as cash.80 Where 
the parties have treated notes as worth their face 
value, the court, on the notes being surrendered by 
the administratrix of the deceased guardian, must 
give credit for the balance due on the face of the 
notes. 81 A guardian is not entitled to credit for 
moneys paid to the ward, where it is not shown for 
what purpose the payments were made;82 and 
where he makes a gift to the ward he cannot after¬ 
ward recall it and charge it back.83 Where the 
guardian had authority to pay money for the ward 
from either the guardianship fund or a trust fund, 
expenditures made from the trust fund will not be 
allowed the guardian in settlement of the guardian¬ 
ship fund.84 An unliquidated claim for a tort com¬ 
mitted by the ward will not be allowed the guard¬ 
ian on accounting, but must be accomplished by suit, 
and must then take its course with other debts.85 
A liquidated debt, however,®8 or an encumbrance 


a4. Okl.-~Forry ▼. Mickle. 69 P.2d 
89, 180 Okl. 118. 

25. La.—Succession of Fontano, 200 
So. 142, 196 La. 775. 

26. OkL—^Lowe v. Cravens, 240 P. 
688, 112 Okl. 190. 

27. Pa.—^In re Pennell's Estate, 2 
Pa.Co. 436. 

a& Ark.—Shell v. Sheets. 162 S.W. 

2d 301, 202 Ark. 708. 

Iowa.—^Benson v. Benson, 289 N.W. 
79, 213 Iowa 492. 

Ky.—^Moore v. Newsom, 60 S-W.2d 
945, 244 Ey. 333. 

14'.Y.—Corn Exchange Bank Trust Co. 
V. Bankers Trust Co., 197 N.E. 259, 
268 N.T. 224, modifying 277 N.Y.S. 
1020, 243 App.Dlv. 756—In re 

Sacks’ Estate, 274 N.Y.S. 707, 153 
Mlsc. 262. 

N.D.—In re Campbell's Guardianship, 
216 N.W. 918, 66 N.D. 60. 

Pa.—^In re Henry's Estate, 19 A.2d 66, 
841 Pa. 439, affirming 38 Pa.Dlst. & 
Co. 700—In re Wllczlnskl’s Estate, 
40 Pa.Dlst. & Co. 179. 

Wash.—^In re Kelley's Estate, 74 P.2d 
904, 193 Wash. 109. 

28 C.J. p 1232 note 47. 

Vouchers for expenditures see supra 
§ 160. 

Xasolvent guardian’s surety may 
claim allowance for maintenance of 
ward, notwithstanding guardian him¬ 
self chose, not te make such charge 
against ward’s estaite.—Sartor v. Fl- 


deUty & Deposit Co., 168 S.E. 819, 
160 S.C. 390. 

Credit for payment In Confederate 
money can be allowed for only so 
much as the Confederate money was 
worth at the time of the payment.— 
Darby v. Strlbling, 24 S.C. 422. 
Credit against loss 

Where one thousand dollar drain¬ 
age bond and five hundred dollar vil¬ 
lage Improvement bond were held, 
tentatively, by guardian as collateral 
security for two thousand one hun¬ 
dred dollars loss on investment, such 
sum should be deducted from amount 
found to be due.—^In re Guardianship 
of Burgy, Iowa, 267 N.W. 791. 
Penalties for foilnre to list property 
A ward was not entitled to recover 
from guardian the penalties and costs 
paid by guardian for failure to list 
property for taxes during certain 
years, where penalties paid for fail¬ 
ing to list were less than taxes that 
would have been paid had property 
been listed during other years.—Rose 
V. Bank of Wadesboro, 9 S.E.2d 2, 
217 N.C. 600. 

Xilen 

In settling Intermediate account of 
a guardian, trial court has Jurisdic¬ 
tion to grant guardian a lien for nec¬ 
essary advancements.—^Mitchell v. 
Bagot. 119 P.2d 768, 48 Cal.App.2d 
281. 

lUsoretlon of court 
In passing on expenditures of 
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guardian shown in guardian's ac¬ 
count, much discretion must be re¬ 
posed In trial judge.—In re Ewing's 
Estate, 109 P.2d 748, 42 Cal.App.2d 
629. 

29. Mo.—^In re Taylor's Estate, App., 
6 S.W.2d 467. 

N.Y,—^In re Jarvis' Guardianship, 19 
N.Y.S.2d 183. 

Wash.—In re King's Guardianship, 
276 P. 82, 161 Wash. 120, 67 A.L.R. 
1397. 

28 C.J. p 1282 note 48. 

3a Pa.—Patton's Appeal, 62 Pa. 143. 

31. Ark.—Stubblefield v. Stubble¬ 
field, 161 S.W. 994, 106 Ark. 694. 

32i Pa.—In re Hill, 96 A. 426, 260 
Pa. 107. 

33. IlL—Bond v. Lockwood, 83 Ill. 

212 . 

S.C.—^Pratt V. McJunkin, 88 S.C.L. 6. 
Belated charge for hoard 

Guardian’s charge for board of 
ward, who lived In guardian's family, 
being first made seven years after 
ward attained majority, was held too 
late.—Stacy v. Edwards, 12 S.W. 2d 
901, 178 Ark. 911. 

34. Wash.—In re Carlson's Guard¬ 
ianship, 297 P. 764, 162 Wash. 20. 

35. Mass.—^Brown v. Howe, 9 Gray 
84, 69 Am.D. 276. 

3a W.Va.—Wallis v. NeaJe, 27 S.E. 
227, 43 W.Va. 629. 
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on the ward’s estate,3*^ as of dower,3® if clearly 
proved, may be credited against the funds held by 
the guardian. A guardian’s claim for one year’s 
allowance out of her husband’s estate and for a 
cash settlement in lieu of exempt property cannot 
be allowed in a proceeding for approval of her final 
account as guardian of the estate of surviving chil¬ 
dren where the administration of the husband’s es¬ 
tate had been closed long prior thereto, such allow¬ 
ances being permissible only out of such estate dur¬ 
ing administration.33 A former guardian and his 
surety are entitled to credit for any interest on 
pledged bonds accruing after the date of the con¬ 
version of the bonds by such former guardian and 
received and retained by the guardian succeeding 
him;^® and where a successor guardian receives 
insurance money as a result of the destruction of 
property which the former guardian improperly pur¬ 
chased with the ward’s money, such sum must be 
deducted from the amount surcharged to the former 
guardian.^1 

The rights of a de facto guardian or quasi guard¬ 
ian will be recognized in so far as to entitle him 
to an equitable credit for expenditures which were 
made for the ward, and which would have been 
allowed had the guardian been a legal one.^3 

Interest on a balance due a guardian will not be 
allowed where the guardian not only failed to settle 
his accotmts after removal and appointment of a 
successor, but attempted to collect rents and inter¬ 
fered with his successor, and the guardian’s account 


was filed by his administrator only in response to 

a citation.43 

§ 162. Compensation 

a. Rights of guardian generally 

b. Amount of compensation in general 

c. Basis of allowance 

a. Bights of Gnardian Generally 

Under controlling etatutes, a guardian Is entitled to 
compensation In the form of a reasonable allowance or 
commissions chargeable on settlement against either 
the corpus or Income of the ward's estate. 

It is generally held, under controlling statutes, 
that a guardian is entitled to compensation for his 
services, either in the form of a reasonable allow¬ 
ance, or as commissions on the amount of his re¬ 
ceipts and disbursements as shown by the record,^ ^ 
such commissions to be granted in accordance with 
the law in force at the time of accounting.^® To 
entitle him to compensation for services, however, 
they must be such as he has authority to render,^® 
and he must show that he has honestly managed 
the estate of his ward and has made an honest ef¬ 
fort to make a true report of the condition of the 
estate.^*^ Where the guardian’s right to commis¬ 
sion is fixed by statute, no commission can be al¬ 
lowed unless the claim comes within the provision 
of the statute;^® and, under a statute authorizing 
the allowance of a commission to a guardian who is 
required to receive income and pay it over and who 
renders an annual account, a guardian may deduct 


37. N.J.—SnowWU ▼. Snowhill, 2 N. 
J.Eq. 80. 

sa N.H.—^Mathea t. Bennett, 21 N. 
H. 204. 

N.T.—Matter of Lenahan, 4 N.Y.S. 
219, 21 Abb-N.Caa. 282. 

39. Tex.—^Perrin v, Hlklns, 94 S.W. 
2d 1184, 127 Tez. 604. 

40. Wash.—^In re Demlng's Guard¬ 
ianship, 78 P.2d 764, 192 Wash. 
190. 

41. U.S.—Waldrep v, Merkle, D.a 
Okl., 88 F.Supp. 165. 

42. Cal.—^In re Giamhastlanl's Es¬ 
tate, 37 P.2d 142, 1 Cal.App.2d 689. 

Mont.—Kelly v. Kelly, 297 P. 470. 
473, 89 Mont. 229, citing: Ooxpna Jiu 
xls. 

Pa.—In re McTagrue’s Estate, 18 A.2d 
532, 144 Pa.Super. 30. 

28 C.J. p 1064 note 15. 

48. Ark.—^Nelson v. Cowllnsr, 116 S. 
W. 890, 89 Ark. 334. 

44. Arlz.—^In re Guardianship of 
Sorrells. 117 P.2d 96, 58 Arlz. 25. 
Ga.—Owen v. Galt, 195 S.E. 283. 57 
Ga.App. 259. 

Md.—^In re Grasty*B Estate, 167 A. 


69, 71, 165 Md. 240, Quoting Cox- 

pUB JUElB. 

Mich.—^In re Horn Estates, 294 N.W. 

150, 295 Mich. 193. 

N.T.—In re Morris, 235 N.T.S. 461, 
134 Mlsc. 374. 

Ohio.—In re Albanowskl's Estate, 80 
Ohio N.P.,N.S., 254. 

OkL—Foreman v. Bryan, 291 P. 83, 
145 Okl. 1. 

Pa.—In re Klenofski's Estate, 97 Pa. 
Super. 502—In re Henry's Estate, 
88 Pa.Dlst. & Co. 700, affirmed 19 
A2d 66, 841 Pa. 439. 

28 C.J. p 1232 note 60. 

Guardian acting in several fiduciary 
capacities see infra 9 196. 
CompensatloiL of Bpeolal gnardlans 
N.T.—In re Betz* Will, 273 N.T.S. 
730, 162 Mlsc. 426—^In re Pollen’s 
Estate, 211 N.Y.S. 626, 125 Mlsc. 
864, affirmed In re Pollen's Will, 
216 N.T.S. 906, 216 App.Div. 806. 
28 C.J. p 1232 note 60 [b]. 

Temporary guardian. 

Iowa.—^In re Earner's Guardianship, 
207 N.W. 613, 201 Iowa 626. 
Graxidmother acting as guardian for 
Infant granddaughter 
•BTft-Ti. —^In re Erickson, 266 P. 1108, 
128 Kan. 491. 


Compensation in addition to oommlB. 
Bion 

Guardian is entitled to reasona¬ 
ble compensation for services In ad¬ 
dition to commission on funds han¬ 
dled.—Bohn V. Bohn’s Guardian, 17 
S.W.2d 712, 229 Ky. 608. 

Purported allowance held invalid 
where paper was never filed in the 
probate court, was never recorded on 
Journals thereof, and nothing equiva¬ 
lent thereto was ever recorded.—Title 
Guaranty & Surety Co. v. State of 
Missouri ez rel. and to Use of Storm- 
feltz, aC.A.Mo.. 105 F.2d 496. 

45. N.Y.—Matter of Chenery, 162 N. 
Y.S. 312, 89 Misc. 680. 14 Mills 
Suit. 99. 

46. Miss.—^Maxwell v. Harkleroad, 
27 So. 990, 77 Miss. 466. 

47. Okl.—^In re Bohanon's Guardian¬ 
ship, 62 P.2d 497, 178 Okl. 268— 
In re Talomase's Estate, 226 P. 
156, 98 Okl. 212. 

Waiver of forfeiture of compensation 
see infra 5 164. 

48. Tex.—Gilbert v. Hines, Clv.App., 
82 S.W.2d 876. 
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and retain commissions on income received and dis¬ 
bursed by him only in the event that he is required 
to receive income and pay it over and renders an 
annual account.^9 Only such compensation as is 
just and reasonable may be allowed.®® A member 
of a county excise board is a county oflScial within 
the purview of a statute prohibiting such an official 
from receiving compensation for serving as a guard¬ 
ian.®! 

Time of charging. A guardian is not entitled to 
commissions until they are settled and allowed by 
the orphans' court.®2 Allowance for compensation 
may be made annually,®® or from time to time as it 
is earned.®^ In some jurisdictions the guardian's 
commissions should be credited as of his rest day 
at the end of each yearly statement in the settle¬ 
ment of his accounts which is to be made,®® while 
in others settlements of accounts with periodic rests 
and the charging of commissions at the end of each 
period are not favored.®® 

Fund out of which compensation is payable. 
Where compensation was promised a guardian by 
the executors before his services incident to the ed¬ 
ucation and maintenance of the ward were per¬ 
formed, it was proper to order its payment out of 
the fund provided for the ward's support and edu¬ 
cation.®^ Commissions may be charged against the 
corpus of the estate, as well as the income,®® and, 
a fortiori, the corpus is chargeable where, through 


no fault of the guardian, the income has become 
exhausted.®® It has been held, however, that, where 
the interest on a fund derived from the sale of real 
estate is sufficient to pay commissions for the care 
of the property, such commissions should be charged 
to the interest rather than to the principal of the 
fund.®® The share of the estate of one ward can¬ 
not be diminished by guardian's commissions on 
disbursements made on account of the other ward.®! 

b. Amount of Oompensation in General 

Statutes fixing the amount of the compensation or 
rate of commissions are controlling, but generally the 
amount to be paid Is within the discretion of the court, 
subject to any limit Imposed by statute. 

Statutes fixing the amount of the compensation 
or rate of commission are controlling on the ques¬ 
tion.®® If the statute fixes a maximum rate of 
commissions, the court may allow such compensa¬ 
tion, not exceeding the limits fixed in the statute, 
as in its judgment is proper,®® and the rate allowed 
will be determined by the skill and fidelity with 
which the guardian has managed the estate,®^ or 
the difficulty and length of continuance of his du¬ 
ties.®® Where the statute does not fix the amount 
of compensation, or provides that the probate court 
shall award such sum as it shall deem reasonable, 
the amount of the allowance is within the sound 
discretion of the court,®® varying according to the 
circumstances of each particular case,®^ and tak- 


49. K.Y.—Accounting: of First Bank 
& Trust Co. of Utica, 236 N.T.S. 
685, 185 MlBC. 118. 

Ga Mass.—Wiley v. Fuller, 89 N.B. 
2d 418. 810 Mass. 597. 

61. Okl.—Clinton v. Mullens, 110 P. 
2d 917, 188 Okl. 480. 

62. N.J.—In re Jula’s Estate, 130 
A. 733, 8 N.J.H18C. 976. 

63. Tenn.—^Matlock v. Rice, 6 Helsk. 
S3. 

64. Pa.—Say v. Barnes, 4 Serg:. & 

R. 112, 8 Am.D. 679. 

28 C.J. p 1232 note 64. 

55. Va.—^Bllss V. Spencer, 99 S.E. 
593, 125 Va. 36, 5 A.L.R. 619. 

56. Pa.—Foltz's Appeal, 55 Pa. 428. 
28 C.J. p 1232 note 66. 

67. Ey.—^Elizabeth Speer's Memorial 
Hospital V. Maklbben, 102 S.W. 820, 
126 Ky. 17, 81 Ky.I* 467. 

68. Ga.—^Engrllsh v. English, 100 S. 
E. 362, 149 Oa. 1404. 

69. Oa.—Bumey ▼. Spear, 17 Ga 
223. 

60u Ey.—McDonald v. Welslger, 100 

S. W. 832, 30 Ey.Ii. 1224. 

61. Tex.—^Freedman v. Vallle, Civ. 
App., 76 S.W. 822. 

68. Ohio.—In re Albanowskl's Es¬ 
tate. 80 Ohio ]Sr.P.,N.S., 254. 


Okl.—^In re Pitman's Guardianship, 
260 P. 462, 127 Okl. 210. 

28 C.J. p 1233 note 72. 

Portlonlax statute construed and 
held not to amend existing statute.— 
Taliaferro v. Relrdon, 99 P.2d 494, 
495, 186 Okl. 605, disapproving con¬ 
trary statement In Foreman v. Bry¬ 
an, 291 P. 33, 145 Okl. 1. 

63. Md.—In re Grasty's Estate, 167 
A. 69, 166 Md. 240. 

OkL—^Taliaferro v. Relrdon, 99 P.2d 
494, 186 Okl. 605—In re Pitman’s 
Guardianship, 260 P. 452, 127 Okl. 
210 . 

64. Ga—^Royston v. Royston, 29 Ga 
82. 

65. Md.—^In re Grasty's Estate, 167 
A. 69, 166 Md. 240. 

Pa—^In re Rems’ Estate, 20 PaDlst. 
& Co. 291, 15 Lehigh Co.L.J. 348, 
49 York Leg.Rec. 29—In re Good’s 
Estate, 27 North.Co. 236. 

28 C.J. p 1233 note 74. 

66L Arlz.—^In re Guardianship of 
Sorrells. 117 P.2d 96, 58 Arlz. 26. 
Ey.—Bohn v. Bohn’s Guardian, 17 
S.W.2d 712, 229 Ey. 608. 

Mich.—In re Horn Estates, 294 N.W. 
160, 295 Mich. 193. 

Mo.—^McCune's Estate v. Daniel, 76 
S.W.2d 403—State ex reL Hardy v. 
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Farris, 47 S.W.2d 198, 226 Mo.App. 
1007. 

Okl.—Mason v. Ford, 226 P. 846, 102 
Okl. 257. 

Or.—In re Prince’s Guardianship, 209 
P. 90., 104 Or. 670. 

Pa.—In re Hazelbaker’s Estate, 18 
PaDlst. & Co. 247, reversed on oth¬ 
er grounds 171 A. 619, 113 PaSu- 
per. 32. 

Tenn.—Justice v. Morris, 148 S.W.2d 
105, 24 Tenn.App. 274. 

Wls.—In re Messer’s Guardianship, 
7 N.W.2d 684. 242 Wls. 66. 

28 QJ. p 1233 note 76. 

67, Cal.—^In re Forthmann’s Estate, 
6 P.2d 472, 118 Cal.App. 832. 

Mo.—In re Taylor's Estate, App., 5 
S.W.2d 467. 

Okl.—^Mason v. Ford, 226 P. 846, 102 
Okl. 267. 

28 C.J. p 1233 note 76. 

Where gua r d ian neglects to keep' 
proper aocounts of his expenditures, 
the lowest estimate will be on his 
remuneration.—^McDowell v. Cald¬ 
well, 7 S.C.Ea. 43, 16 Am.D. 635. 
Allowanoe held proper 
Arlz.—^In re Guardianship of Sorrells, 
117 P.2d 96, 68 Arlz. 25. 

Iowa—^In re Morris' Guardianship, 
292 N.W. 836, 228 Iowa 646—^In re 
Galloway's Guardianship, 261 N.W^ 
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ing into consideration the assistance of brokers, 
accountants, and attorneys obtained by the guard¬ 
ian and its cost to the estate.®* Although the court 
in arriving at the compensation has a right to give 
some weight to the fact that an understanding was 
had by the guardian before consenting to assume 
his duties with those petitioning for his appoint¬ 
ment that he would have more than the ordinary 
compensation, such fact will not control the discre¬ 
tion of the court with respect to the amount of 
compensation to be awarded.®* Ordinarily the per¬ 
centage of commission should be less on a large 
than on a small income.'^® A guardian of several 
estates administered as a unit may properly be al¬ 
lowed, on resignation, different sums against each 
of the estates, depending on the time during which 
they would still have to remain under guardian- 
ship.'^i An agreement between the guardian and 
the ward immediately after the ward’s majority, as 


to the amount of the guardian’s compensation, will 
be followed if the court finds it to be fair and rea¬ 
sonable, but such agreement will be closely scru¬ 
tinized,^2 and while it might be binding on the 
ward, it cannot have any controlling influence as 
against the interest of a third person."^® 

c. Baais of Allowance 

Generally a guardian la allowed commissions only 
on sums actually collected and disbursed by him for the 
benefit of the ward during the latter’s minority. 

As a general rule a guardian should be allowed 
commissions only on sums actually collected and 
disbursed by him for the benefit of the ward,*^^ and 
this only when the transaction occurred before the 
ward came of age.^® He will not ordinarily be al¬ 
lowed commissions on funds which did not pass 
through his hands and for which he is not responsi¬ 
ble, but which were received by the ward after he 
became of age.^® Commissions have, however, been 


619, 217 Iowa 284—Guardianship of 
Pharmer v. Pharmer, 236 N.W, 478, 
211 Iowa 1285. 

Ky.—Bohn v. Bohn's Guardian, 17 S. 

W.2d 712, 229 Ky. 608. 

Mich.—^In re Horn Estates, 294 N.W. 

150, 295 Mich. 193. 

Wash.—In re Brown's Estate, 101 
P.2d 1008, 6 Wash.2d 216. motion 
denied In re Brown's Guardianship, 
107 P.2d 1104, 6 Wash.2d 216. 

Allowance held excessive 
Ky.—Bartlett v. Louisville Trust Co., 
277 S.W. 260, 212 Ky. 13. 

Neb.—In re Deutsch's Guardianship, 
218 N.W. 380, 116 Neb. 691. 

Okl.—In re Talomase’s Estate, 226 P. 
156, 98 OJkl. 212. 

Pa—In re Stlllwagren’s Estate, 19 
Lehigrh CO.L.J. 407, 56 York Leg. 
Hec. 65. 

ca Or.—In re Prince's Guardianship, 
209 P. 90, 104 Or. 670. 

69. Or.—^In re Prince's Guardian¬ 
ship, supra 

70. Md.—In re Grasty's Estate, 167 
A. 69, 166 Md. 240. 

71. N.J.—^In re Cook's Guardian, 105 
A. 792, 90 N.J.EQ. 276, affirmed 106 
A. 890, 90 N.J.Eq. 276. 

7a Ill.—Huff V. Wolfe, 48 IlLApp. 
589. 

Wash.—^In re Brown's Estate, 101 P. 
2d 1003, 6 Wash.2d 215, motion de¬ 
nied In re Brown's Guardianship, 
107 P.2d 1104, 6 Wash.2d 216. 

73, Wash.—^In re Brown's Estate, 
supra 

7a N.J.—In re Cook, 107 A. 818, 91' 
N.J.HQ. 303. 

28 C.J. p 1234 note 87. 

XnvestmeiLt or reinvestment of 
trust fond* from time to time, In new i 


securities for the purpose of produc¬ 
ing an Income therefrom, is not such 
a paying out of the trust moneys as 
to entitle the guardian to commis¬ 
sions for paying out thereof within 
meaning of statute, unless the se¬ 
curities are finally turned over to 
the ward as money, or otherwise ap¬ 
plied in payment on account of the 
estata—^In re Schlnasl's Will, 14 N.E. 
2d 68, 277 N.Y. 262, modifying 297 N. 
Y.S. 243, 262 App.Div. 82, modifying 
In re Schlnasl's Estate, 294 N.Y.S. 
404, 161 Misc. 636, and reargument 
denied In re Schlnasl’s Will, 16 N.E. 
2d 128‘. 278 N.Y. 624—Matter of Kel¬ 
logg, 7 Paige, N.Y., 265. 

IcaiXLtenanoa of residence 

Where, under will, trustees, at 
written request of beneficiary or her 
guardian, were to permit beneficiary 
to occupy a residence rent frea and 
the reasonable expenses of upkeep 
and maintenance were to be proper 
charges against Income from residu¬ 
ary estate, trustees properly paid to 
guardian money for upkeep and 
maintenance of the residence, and 
guardian was entitled to commissions 
on such sum, as against contention 
that trustees were required to pay 
for upkeep and maintenance to credi¬ 
tors directly Instead of paying them 
to the gruardlan.—In re Leeds’ Es¬ 
tate, 23 N.T.S.2d 679. 

Xn Xroulslana 

(1) A tutor Is entitled to ten per 
cent commission on the amount of 
the revenues of the minor.—Sims v. 
Bllllngton, 24 So. 637, 60 La.Ann. 
968—^In re Hollingsworth, 12 So. 12, 
45 La.Ann. 134—^28 C.J. p 1234 note 
87 [e]. 

(2) Term “revenues," as thus used, 
means entire fund out of which tutor 
pays minor’s bills; and tutor Is en¬ 
titled to ten per cent commission 
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from gross revenues from minor's 
apartment house without deducting 
taxes, insurance, and repair expenses. 
—Tutorship of Scott, App., 142 So. 
710. 

Held “receipts" within statute an- 
thoilslng oonimlsBlon 
Money received by bank as guard¬ 
ian from sale of daughter’s interest 
in lands inherited from father, not¬ 
withstanding that money may have 
been deemed real estate for purpose 
of inheritance in event of death of 
beneficiary thereof; and money ad¬ 
vanced by bank as administrator to 
Itself as guardian and applied on dis¬ 
tributive share of ward in father’s 
estate, and used to purchase bonds 
for ward; and also money received 
by guardian on sale of stock.—^Bose 
V. Bank of Wadesboro, 9 S.E.2d 2, 
217 N.a 600 . 

I Held “income" within statute author¬ 
ising commission 

Income from trust estate paid by 
trustees to guardian of infant during 
infant's minority.—In re Grasty’s 
Estate, 167 A. 69, 165 Md, 240. 
Oonsummatlon of prior negotiations 
Former guardian was not entitled 
to statutory allowance of ten per 
cent of amount recovered for ward In 
settlement of ward’s claim for par¬ 
ticipation In estate of decedent, 
where guardian did not collect such 
amount, but merely happened to be 
guardian when settlement was con¬ 
summated pursuant to negotiations 
had prior to his appointment.—In re 
Bohanon’s Guardianship, 62 P.2d 497, 
178 OkL 253. 

75. N.a— McNeill v. Hodges, 83 N. 
a 504. 

76. N.J.—In re Cook's Guardianship, 
107 A; 818, 91 N.J.Eq. 303. 

28 C.J. P 1234 note 89. 
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allowed on property of the ward which the guard¬ 
ian permitted to remain in the custody of an ad¬ 
ministrator of the ward’s deceased father, where 
the property was subject at all times to the guard¬ 
ian’s demand for payment.'^'^ No commissions will 
be allowed on money ascertained to be in his hands 
on final settlement,'^® nor on debts of the ward paid 
to a firm of which the guardian is a member,'^® nor 
generally on charges for the infant’s board,®® al¬ 
though such commissions have been allowed where 
the rate charged for board was not excessive, and 
no misconduct was shown.®i 

Commissions will not be allowed for collecting or 
receiving back the principal of the fund invested 
by the guardian,®* or for receiving the ward’s prop¬ 
erty where the act was merely of a formal na¬ 
ture.®® A guardian is not entitled to commissions 
on specific property coming into his possession from 
the estate of the ward’s ancestor which he did not 
convert into money.®^ Where a commission has 
been allowed on surplus income, which has been 
added to the principal of the estate, another com¬ 
mission on the same money as principal cannot be 
allowed.®® No commissions can be allowed on 
funds converted or invested in breach of trust,®® 
as for example, on funds loaned without security 
to a corporation which became bankrupt.®*^ 

Commissions on funds of the ward used in the 
guardian’s own business will not usually be al¬ 
lowed,®® although such commissions have been al¬ 
lowed where the guardian made regular reports 
showing what amount was due the ward.®® So a 
guardian using funds of the ward and making reg¬ 
ular annual settlements and charging himself with 
interest thereon is entitled to commissions on the 


interest so charged,®® and a guardian who had used 
some of the trust funds in his own business and, 
expecting to pay no interest thereon, had charged 
no commissions, was allowed commissions on being 
charged with interest.®^ Where the guardian dur¬ 
ing a long period used the funds in his own business 
with the exception of two loans, the court, on final 
settlement, on charging the guardian with interest 
for money so used, allowed him one commission on 
the total fund administered by him, but disallowed 
any annual commission on amounts handled or on 
hand.®* A guardian’s claim for services need not 
show that he has not used the ward’s money in his 
private business.®® 

Annual rests in the accounts of a guardian cannot 
be taken for the purpose of allowing him commis¬ 
sions at full rates on the balance then found ;®^ 
but where the annual rests are required by special 
direction of a court for the purpose of charging the 
guardian with interest, or by a rule of court or pro¬ 
vision of statute, full commissions may be comput¬ 
ed on the amounts, excluding reinvestment of the 
principal.®® 

§ 163. -Extra Allowance 

Under special circumstances the court may, In Its 
discretion, award an extra allowance for extraordinary 
services. 

While as a general rule a guardian is not entitled 
to compensation beyond that allowed by law,®® yet 
under special circumstances and for extraordinary 
services an extra allowance may be made in the 
discretion of the court,® as a different rule would 
tend to prevent faithfulness and care in the man¬ 
agement of the estate.®® Such allowance should be 
made in each case as the importance and difficulty 


77. Pa.—In re MoMlchaers Estate, 
14 Pa.Dlst. 167, 81 Pa.Co. 267. 

7a Ala.—^Allen v. Martin, 34 Ala. 
442. 

Ark.—^Beakley v. Cunningham, 181 S. 

W. 287, 121 Ark. 467. 

28 C.J. p 1234 note 96. 

79. N.C.—^Burke v. Turner, 85 N.C. 
500. 

80. N.C.—^Williamson v. Williams, 
59 N.C. 62. 

81. Pa.—^In re Jetter's Estate, 14 
Phila. 319. 

82. N.J.—^In re Cook's Guardianship, 
107 A. 818, 91 N.J.Eq. 303. 

N.Y.—^Matter of Kellogg, 7 Paige 265. 
28 C.J. p 1234 note 1. 

8a Pa.—^In re Noble, 26 Pittsb.Leg. 
J. 865. 

84. N.C.—^Rose v. Bank of Wades- 
boro, 9 S.E.2d 2, 217 N.C. 600. 
Va.—^Bliss V. Spencer, 99 S.E. 598, 
126 Va. 36, 6 A.L.R. 619. 


85. N.J.—^In re Cook's Guardianship, 
107 A 818, 91 N.J.Bq. 303. 

8a Ala.—Cunningham v. Cunning¬ 
ham, 111 So. 208, 215 Ala. 484. 

87. Ala.—Cunningham v. Cunning¬ 
ham, supra. 

sa Vt—Parwell v. Steen, 46 Vt. 
678. 

28 CJ. p 1234 note 91. 

Forfeiture of compensation see in¬ 
fra fi 164. 

89. N.C.—^Fisher v. Brown, 47 S.E. 
398, 186 N.C. 198—Carr v. Askew, 
94 N.C. 194. 

9a N.C.—Rose V. Bank of Wades- 
boro, 9 S.E.2d 2, 217 N.C. 600. 

91. N.T.—^Rapalje v. Hall, 1 Sandf. 
Ch. 899. 

9a Mo.—^Berry v. Berry, App., 218 
S.W. 691. 


9a Ind.— TSx. parte Nettleton, 10 Ind. 
352. 

94. N.T.—In re Decker, 76 N.T.S. 

315, 37 Mlsc. 627, 2 Mills Surr. 562. 
28 C.J. p 1234 note 5. 

96. N.Y.—In re Decker, supra. 

28 C.J. p 1235 note 6. 

9a Ohio.—^In re Albanowski's Es¬ 
tate, 30 Ohio N.P.,N.S., 254. 

28 CJ. p 1233 note 80. 

97. Ala.—^Hlnes v. Dollar, 181 So. 
748, 236 Ala. 329. 

Ga.—Owen v. Galt, 196 S.B. 233, 67 
Ga.App. 259. 

Iowa.—^Hines v. McKenzie, 260 N.W. 

687, 216 Iowa 1388. 

Mich.—^In re Horn Estates, 294 N.W. 

150, 295 Mich. 193. 

28 C.J. p 1233 note 81. 

9a Me.—^Mansfield v. Rounds, 82 Me. 
160. 
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of the management of the estate may require,99 
although under some statutes it cannot exceed in 
amount the regular commissions allowed by law.i 
Professional services of a guardian as attorney are 
not entitled to be paid for by an extra allow- 
ance,2 although there is authority to the contrary.® 

§ 164. -Waiver or Forfeiture 

a. In general 

b. Failure to file accounts 

a. In General 

A guardian may waive his right to compensation; 
and the right may be lost or forfeited for neglect of duty 
or malfeasance In the management of the ward’s estate. 
The disallowance of commissions rests largely In the dis¬ 
cretion of the court. 

A guardian may waive his right to compensation,^ 
and, where he has done so voluntarily, compensa¬ 
tion cannot be charged in a restated account which 
has been ordered for the correction of errors.® A 


guardian does not waive commissions, however, by 
failing to charge them in his accounts,® and it has 
been said that his intimation of intention to waive 
commissions will not affect his strict right to recov¬ 
er them.7 

The guardian is not entitled to commissions in 
case of an entire failure to perform his duty.® 
So if he has been guilty of malfeasance in the man¬ 
agement of the ward’s estate or the ward’s interest 
has suffered because of his neglect of duty he will 
forfeit his right to compensation or commissions,9 
or his compensation will be reduced.^® According¬ 
ly, it has been held that the guardian is entitled to 
an allowance for his services performed prior to 
the date of his first wrongdoing, but no more.ii He 
will not, however, be deprived of the right to com¬ 
pensation because of a mere neglect of some duty 
appertaining to his office if he has acted in good 
faith and no injury results from his neglect.^® 
Mere mistakes in keeping accounts will not deprive 


99. Maas.—^May y. May, 109 Maas. 
252. 

Bafuaal of addltloiLal compenaatloxL 
lield not abuae of dlaoretloxL 
OkL—^In re Bohanon’s Guardlanahlp, 
62 P.2d 497, 178 Okl. 253. 

1. S.C—^Anderaon y. SUcoz, 63 S.E. 
128, 82 S.C. 109. 

2. N.C.—Wllaon v. Uneberger, 88 N. 
C 416. 

28 C.J. p 1234 note 85. 

Servlcea Innxliig to benefit of anrety 
Where an attorney Qualified aa a 
guardian at Inatance of aurety on 
predeceaaor guardlan’a bond ao that 
attorney might protect aurety by 
realizing as much posalble out of 
unauthorized Inveatmenta of guard- 
lanahlp funda by predeceaaor guard¬ 
ian, and attorney received compen- 
aatlon from aurety for servlcea ren¬ 
dered in realizing on aasets, attorney 
waa not entitled to additional com- 
penaatlon out of guardlanahlp aa- 
seta for services rendered as an at¬ 
torney and not as guardian in realiz¬ 
ing on guardianship assets, since 
such services inured to benefit of 
surety.—Justice v. Morris, 143 S.W.2d 
105, 24 Tenn.App. 274. 

3. Fa.—^Matter of Mumma, 1 Pear¬ 
son 804. 

Wash.—Guardianship of Robinson, 
115 P.2d 734, 9 Wash.2d 525. 

3bi New Jersey, rule that guardian 
cannot recover for services rendered 
estate as attorney does not apply 
when payment will not diminish es- 
tata—^Burr v. Contentl, 139 A. 801, 
102 N.J.Bq. 41. 

Services not regulrlng legal knowl¬ 
edge 

A guardian, who as an attorney, 
performed services for his ward of a 
purely legal nature, not such as 


might be performed by a layman, 
is entitled to a reasonable attorney's 
fee for such service; but a guardian 
is not entitled to an attomesr*s fee 
for calling attention of the tax au¬ 
thorities to the facts that the es¬ 
tates of his wards have been incor¬ 
rectly assessed for taxation and in¬ 
sufficient exemptions allowed, and for 
obtaining a proper assessment of the 
estates, nor is he entitled to charge 
an attorney's fee for services with 
regard to widening of street in front 
of his wards' property.—^In re Guard¬ 
ianship of Trask, 27 Hawaii 843. 

4. N.Y.—^In re Hayden's Estate, 16 
N.Y.S.2d 126, 172 Mlsc. 669. 

28 C.J. p 1236 note 7. 

5. KJ.—Runkle ▼. Gale, 7 N.J.Eq. 

101 . 

6. Fa.—In re Mlntzer's Estate, 13 
Fa.Dist 258. 

7. N.Y.—In re Morris, 235 N.Y.S. 
461, 134 Mlsc, 874. 

8. Mo.—^Rowe V. Sanford, 74 Mo. 
App. 191. 

9. Ark.—^Bellott v. Harris, 80 S.W.2d 
617, 190 Ark. 688—U. S, Fidelity 
& Guaranty Co. v. Coughlan, 73 S. 
W.2d 468, 189 Ark. 499. 

Fla.—Carroll v. Carroll, 172 So. 916, 
127 Fla. 226. 

Ga.—^Marshall v. Citizens & Southern 
Nat. Bank, 187 S.E. 240, 54 Ga.App. 
128. 

BAwall—^In re Guardianship of Cro¬ 
well, 27 Hawaii 439—^In re Guard¬ 
ianship of Trask, 27 Hawaii 343. 
Iowa.—^In re Anderson's Guardian¬ 
ship, 225 N.W. 268, 260, 208 Iowa 
191, 64 A.L 1 .R. 687, citing Corpus 
JuzlB. 

Mass.—Wiley v. Fuller, 39 N.E.2d 
418, 810 Mass. 597. ■ 
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Minn.—Galloway v. Harty, 248 N.W 
829, 189 Minn. 66. 

Mo.—In re Taylor's Estate, App., 6 S. 
W.2d 457. 

OkL—In re Bohanon's Guardianship, 
62 P.2d 497. 178 Okl. 253—Foreman 
V. Bryan. 291 P. 33, 146 OkL 1— 
In re Talomase's Estate. 225 P. 156, 
98 Okl. 212. 

Pa.—^In re Seamans' Estate, 5 A.2d 
208, 333 Pa. 358, 122 A.Ii.R. 793— 
In re Williams' Estate, 19 Pa.Dist. 
& Co. 225—In re Marazas’ Estate. 
8 Sch.Reg. 247. 

Wash.—^In re Deming's Guardianship, 
73 P.2d 764, 192 Wash. 190—In re 
Carlson’s Guardianship, 297 P. 764, 
162 Wash. 20—In re Gardella 
Guardianship, 277 P. 846, 152 Wash. 
250—In re Haegele (Daniel), 272 P. 
978, 150 Wash. 355, appeal dis¬ 
missed and certiorari denied Jumer 
V. Smith, 49 S.Ct. 514, 279 U.S. 825. 
73 L.Ed. 978. 

28 C.J. p 1235 note 11. 

lOw Ga.—^Marshall v. Citizens & 
Southern Nat Bank, 187 S.E. 24 0. 
64 Ga.App. 123. 

Mass.—Townsend v. Townsend, 187 
N.E. 918, 243 Mass. 401. 

28 C.J. p 1235 note 12. 

11. Mo.—^In re Llssner's Estate, 129 

S.W.2d 1067, 288 Mo.App. 1121. 

12. Iowa.—^In re Guardianship of 
Burgy, 267 N.W. 791. 

Mo.—In re Stevens* Estate, App., 116 
S.W.2d 627. 

Tex—Moroney v. Moroney, Com.App., 
286 S.W. 167, reforming. Civ.App., 
280 S.W. 254. 

28 C.J. p 1235 note 13. 

NegUgenoe held not to warrant dsnial 
of commissions 

N.Y.—In re Lalng*s Guardianship, 3 
N.Y.S.2d 409, 167 Mlsc. 10. 
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iKe guardian of his right to compensation where 
nc» fraud is shown.i3 So commissions on interest 
may be allowed, although the guardian did not make 
any statement as to interest in his retums.^^ A 
statute providing that, where a guardian is found 
chargeable with any money not included in his state¬ 
ment, he shall have no commission on the money 
not embraced therein does not bar his right to com¬ 
missions on money embraced in the statement.^® 
A guardian who manages his ward’s estate so as 
to promote his own welfare rather than the ward’s 
is not entitled to compensation,even if his acts 
really increased the ward’s estate.^^ Thus where 
a guardian mingles the trust funds with his own 
funds and uses them in his private business, he is 
liable to forfeit his commissions,^® but such for¬ 
feiture has been denied where the guardian was 
not guilty of either fraud or concealment and had 
accounted for all the ward’s funds and interest 
thereon.i® a guardian who, after recognizing the 
ward’s right to property in the former’s hands, re¬ 
pudiated the trust and asserted title to the prop¬ 
erty cannot claim compensation for services in man¬ 
aging the property, rendered after the repudiation.®® 
The fact that a guardian who lacked business ex¬ 


perience consulted an attorney in making invest¬ 
ments and allowed him to keep the books affords no 
ground for denial of compensation.®^ 

In the absence of any statutory provision in re¬ 
spect thereto, the disallowance of commissions rests 
in the sound discretion of the probate court.®® 

b. FaUnre to File Accounts 

The failure of the guardian to file required accounts 
may result In forfeiture of compensation, but If such 
failure has resulted In no Injury to the ward, compensa¬ 
tion may be allowed. 

The failure of a guardian to file annual accounts 
required by statute may result in a forfeiture of 
compensation for his services®® or the allowance of 
an amount less than would otherwise have been con¬ 
sidered reasonable.®^ Thus the guardian is not en¬ 
titled to commissions on failure to file accounts, 
where a statute expressly so provides,®® and in the 
absence of such provision the guardian will forfeit 
his commissions if his neglect is inj'urious to the 
interests of the ward.®® If, however, he has man¬ 
aged the estate in good faith and his neglect to file 
accounts has not operated to the inj’ury of the ward, 
he will be entitled to commissions,®*^ the matter rest¬ 
ing largely in the discretion of the court.®® 


Oood faltb as gusstlon of fact 
Where right of guardian to receive 
commission wajg contestedi question 
whether he knowingly and wrongful¬ 
ly withheld funds of wards was one 
of fact, to be determined by trial 
court or Jury.—^Moroney v. Moroney, 
Tex.Civ.App., 280 S.W. 264. reformed 
on other grounds. Com.App.. 286 S.W. 
167. 

13. Kan.—^Rogers v. Lindsay, 131 P. 
150, 89 Kan. 417. 

14i Ga.->-C!artledge v. CutUll^ 29 Ga. 
768. 

15. W.Ya.—^Kester v. Hill, 84 S.B. 
798. 46 W.Va. 744. 

13. Mo.—^In re Taylor's Estate, App., 
6 S.W.2d 457. 

Onardlaa who boirowed ward’s 
fiULds was held not entitled to com¬ 
pensation.—State, for Use of Lakins 
V. Malllcoat, 75 &W.2d 1031, 18 Tenn. 
App. 286. 

17. Mo.—In re Taylor's Estate, App., 
6 S.W.2d 457. 

18. Mont—In re Allard, 141 P. 661, 
49 Mont 219. 

Pa.—In re Scott's Estate, 9 Pa.Dlat 
416, 24 Pa.Co. 295. 

Guardian who has made no settle, 
meat forfeits all right to commis¬ 
sions where he uses the funds of the 
ward as his own.—^Bean v. Bean, 114 
So. 692, 217 Ala. 93—^Bean v, Harri¬ 
son, 104 So. 244, 218 Ala. 38. 


Emheszlement 

Where testimony showed use of 
trust funds amounted to embezzle¬ 
ment finding that guardian was not 
entitled to commissions was proper. 
—In re Elenofski's Estate, 97 Pa.Su¬ 
per. 602. 

Yalue of use exoeedinff worth of serv¬ 
ices 

Where a guardian has used valu¬ 
able property of his ward’s estate 
without accounting for the reasona¬ 
ble usable value thereof, and has 
used a substantial sum of his ward's 
money without accounting for inter¬ 
est thereon, to the extent that such 
usable value of the property and in¬ 
terest on the money so used amounts 
to more than Just compensation for 
the guardian’s services, no further or 
other compensation should be al¬ 
lowed.—^In re Talomase's Estate, 225 
P. 156, 98 Okl. 212. 

19. PcL—In re Malln's Estate, 11 Fa. 

Dlst. 213, 27 Pa.Co. 638. 
Commissions on funds used in guard¬ 
ian’s business see supra § 162 c. 

2a Ind.—^Donlon v. Maley, 110 N, 
E 92, 60 Ind.App. 25. 

2L Fa.—^In re Henry’s Estate, 19 A. 
2d 66, 341 Pa. 439, affirming 38 Pa. 
Dlst. & Co. 700. 

22, Mont.—^In re Cuffe’s Estate, 207 
P. 640, 63 Mont. 399. 

Tex.—^Moroney v. Moroney, ConcLApp., 
286 S.W. 167, reforming. Civ.App., 
280 S.W. 254. 


Wash.—^In re Kelley's Estate, 74 P. 

2d 904, 193 Wash. 109. 

28 C.J. p 1236 note 20. 

23. Ark.—Bellott v. Harris, 80 S. 
W.2d 617, 190 Ark, 688—Stacy v. 
Edwards, 12 S.W.2d 901, 178 Ark. 
911. 

Mont—^In re Cuffe’s Estate, 207 P. 
640, 63 Mont 399. 

S.C.—Gulllck V. Slaten, 168 S.E. 697, 
169 S.C. 244. 

Tenn.—State, for Use of Lakins, v. 
Malllcoat, 76 S.W.2d 1031, 18 Tenn. 
App. 286. 

28 C.J. p 1285 notes 21, 22. 

Ignoring process of court 
A guardian, not appearing on re¬ 
turn date of citation issued in pro¬ 
ceeding to compel her to file accounts 
and inventories, is not entitled to 
commissions.—In re Jarvis’ Guard¬ 
ianship. 19 N.Y.S.2d 183. 

84b Iowa.—^Benson v. Benson, 239 N. 

W. 79, 213 Iowa 492. 

25. W.Va.—^Hescht v. Calvert, 9 S. 

E. 87. 82 W.Va. 215. 

28 C.J. p 1235 note 21. 

2a Hawaii.—^In re Guardianship of 
Trask, 27 Hawaii 343. 

28 C.J. p 1235 note 22. 

87. Wash.—In re Brown’s Estate, 
101 P.2d 1003, 6 Wash.2d 216, mo¬ 
tion denied In re Brown’s Guard¬ 
ianship, 107 P.2d 1104, 6 Wash.2d 
216. 

28 C.J, p 1236 note 23. 

8a Wash.—^In re Brown’s Estate, 
i supra. 
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§ 165. Costs and Expenses 

a. In general 

b. Attome 3 r’s fees 

a. bi General 

A guardian acting In good faith may ba allowed the 
costs and expenses of the accounting, although the rule 
Is otherwise as to costs rendered necessary by his fault 
or negligence. 

Where the guardian has acted in good faith with 
no attempt at fraud or delay, he should be allowed 
the costs and expenses of the accounting,29 and 
such costs and expenses may be adjusted in the 
pending account, or may be made the subject of 
further account.^® On appeal to an intermediate 
court from the probate court, the intermediate court 
may allow the guardian his reasonable expenses in 
accounting.21 Costs and expenses will not be al¬ 
lowed the gnaardian, however, where they are ren¬ 
dered necessary by his fault or negligence,22 al¬ 
though, according to some authorities, he has act¬ 
ed in good faith.23 If he fails to accotmt at the 
time required by law he will be liable for costs of 
the citation and the proceedings thereon,®^ and if, 
in order to preserve his rights, it is necessary for 
the ward to file objections to the account, the guard¬ 
ian is chargeable with costs.®® A statute provid¬ 
ing that, in contested cases before a probate court, 
costs and expenses in the discretion of the court 
may be awarded to either party to be paid by the 
other is applicable to a contested account by the 
guardian of a minor,®® and hence such costs may, 
in a proper case, be awarded to the ward against 
the guardian.®^ On abatement of a proceeding in 
the probate court for an accounting, by the death 
of the guardian, each party is liable for his own 
costs.®® Where a guardian sues to confirm a re¬ 
port previously made, but fails to secure the relief 
sought, and his probate court settlement is con¬ 
demned, he is not entitled to costs.®® 


On appeal or error. Where, on exceptions by 
a ward to the report of his guardian, the court 
awarded to the guardian costs expended outside of 
counsel fees in resisting the exceptions to a cer¬ 
tain investment, the guardian on appeal being sur¬ 
charged with such investment, he should not be 
allowed such costs.^® So, where a tutor appeals 
from a judgment charging him with a balance as 
due his ward, which is arrived at by opposition made 
to his account as tutor, which as filed showed a bal¬ 
ance in his favor, and such judgment is affirmed, the 
costs of appeal should be borne by the tutor.^i 
Where an appeal from an accounting is unsuccess¬ 
fully taken by the ward, however, the guardian may 
be allowed costs and, where both parties appeal 
from the final settlement, the ward contesting most 
of the items which were very numerous, and the 
balance found to be due from the ward to the guard¬ 
ian was increased, a judgment is properly rendered 
against the ward for all costs and expenses incurred 
by the guardian on appeal.^® Plaintiff in error is 
liable for costs in correcting clerical misprisions in 
the entry of a decree on a final settlement.^^ 

Commissions to the county judge are allowable 
under some statutes, on the actual cash receipts of 
a guardian, on the approval of his annual accounts 
and final settlement.'^® 

h. Attorney’s Fees 

A guardian may be allowed attorney’s fees neces¬ 
sarily Incurred In preparing his final account, In defend¬ 
ing It against exceptions, or In contesting the accounts 
of a former guardian, and under certain circumstances 
he may be charged with attorney’s fees. The amount of 
the allowance Is within the sound discretion of the court. 

The allowance of an attorney’s fee to a guardian 
rests in the discretion of the court.^® Thus, under 
ordinary circumstances a guardian may be allowed 
attorney’s fees incurred in preparing his final ac- 
count^^ even though he has misapplied the entire 


29. Cal.—re Fortbmann'a Bstate, 
6 P.2d 472, 118 CaLApp. 882. 

28 C.J. p 1236 note 25. 

Expenses of litigation on behalf of 
ward see supra 8 92. 

sa Mass.—^Ensign v. Faxon, 118 N. 
EL 837, 229 Mass. 281. 

81, Vt.—Shaw V. Bates, 58 VL 860. 

88l Pa.—^Appeal of Rowland, 187 
A. 282, 123 Pa.Super. 447. 

28 C.J. p 1286 note 28. 

33. N.T.—Cromwell v. Rirh, 1 Bern. 
Surr. 699. 

84. N.J.—Pyatt v. Pyatt, 16 A. 421, 
44 N.J.E!q. 491, reversed on other 
grounds 18 A. 1048, 46 N.J.Eq. 285. 
28 C.J. p 1286 note 30. 


85. Wyo.—Nagle v. Robins, 62 P. 

164, 796, 9 Wyo, 211. 

28 QJ. p 1236 note 81. 

36. Mass.—^Wlley v. FuUer, 89 NJS. 
2d 418, 810 Mass. 597. 

37. Award of '’damages” oonstmed 
as award of "oosts and expenses” 
Mass.—Wiley v. Fuller, supra. 

3& IlL—^Etarvey v. Harvey, 87 HI. 
54. 

39. Ky.—^Maddox v. Gossom, 8 Ey. 
Op. 509. 

40. Wyo.—Nagle v. Robins, 62 P. 
164, 796. 9 Wyo. 211. 

41. —^In re Watson, 26 So. 409, 
61 La-Ann. 1641. 

48. Mich.—^Moyer v. Fletcher, 28 N. 
W. 198, 56 Mich. 508. 

285 


43. lU.—Elngsbury v. Powers, 22- 
N.E. 479, 181 JIL 182. 

44i Ala,.—^Liucas v. Hamilton, 13 Ala. 
447. 

45. Tex.—Grice v. Cooley, Civ.App., 
179 S.W. 1098. 

28 C.J. p 1236 note 89. 

46. Cal.—^In re O’Connor’s Estate, 83 
P.2d 65. 28 CaLApp.2d 527. 

Iowa.—re Rldpath’s Guardianship, 
2 N.W.2d 651. 231 Iowa 977. 

47. Cal.—^In re Forthmann’s Estate, 
6 P.2d 472, 118 CaLApp. 832. 

Iowa.—^In re Anderson’s Guardian¬ 
ship, 225 N:W. 258, 248 Iowa 191,. 
64 A.L..R. 687. 

N.Y.<—In re Gilbert’s Estate, 18 N.T,. 
S.2d 788, 173 Mlsc. 750. 
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estate,48 in defending the account against exceptions 
of the ward49 or a successor guardian,5® or in con¬ 
testing the accounts of a former guardian.®^ The 
guardian will not, however, be entitled to an allow¬ 
ance for attorney's fees incurred in preparing his 
accounts if the services are rendered necessary by 
his own fault or neglect of duty,82 or if it does not 
appear that the services were needed nor will he 
be entitled to an allowance for services rendered in 
obtaining an unfair settlement with the ward®^ or in 
keeping him out of his just rights,®® or in defend¬ 
ing a suit against him for a settlement.®® So, 
where the final settlement was not a full, true, and 
correct account, the guardian is not entitled to an 
allowance for attornej^^s fees for preparing and de¬ 
fending the settlement.®^ Furthermore, attome/s 
fees may be disallowed where there was a viola¬ 
tion of the statutory duty to return inventories of 
the estate and render an account.®® When the 
guardian sues to charge his ward's estate with ad¬ 
vancements for its preservation and the education 
and support of the ward, a reasonable fee will be 
allowed an attorney for his services in surcharging 
the guardian's settlement;®® but in a suit by next 
friend of the ward to surcharge the settlement, 
plaintiff is not entitled to any attome/s fees other 
than the regfular taxed fee fixed by statute.®® Where 
an attornej^s services benefit both a succession and 
the estate of a minor, he is entitled to his fee as 
against the objection of a person interested in the 
minor.®! In a suit by a guardian to confirm a re¬ 
port previously made the guardian will not be al¬ 


lowed attorney's fees, where the probate court set¬ 
tlement is condemned and relief denied.®® Under 
a statute providing that, in contested cases before a 
probate court, costs and expenses in the discretion 
of the court may be awarded to either party to be 
paid by the other, attorney's fees may be awarded 
against the guardian to a former ward contesting 
the guardian's final account.®® Counsel fees for 
exceptants will not be assessed against a guardian 
not chargeable with a loss which resulted despite 
ordinary caution and prudence on his part.®4 The 
court is without jurisdiction to enter an order in 
guardianship proceedings directing entry of judg¬ 
ment against the guardian in favor of the g^uard- 
ian’s attorney who was not a party to the proceed¬ 
ings.®® 

On appeal to circuit court from the probate 
court's order overruling exceptions to the final set¬ 
tlement, and trial de novo in the circuit court, the 
latter acquires jurisdiction to fix attorney's fees for 
defending the settlement in both courts.®® Under 
some statutes where a guardian’s sureties volun¬ 
tarily became parties in opposition to proceedings 
against the guardian for an accounting, costs of the 
appeals from the county court to the circuit court 
are taxable against the defeated sureties and guard- 
ian.®7 Where both parties appeal from the final set¬ 
tlement, the ward contesting most of the items, and 
the balance found to be due from the ward to the 
guardian is increased, the guardian will be allowed 
attorney's fees incurred by him on appeal.®® 


Pa.—^In re Wllczinskrs Estate, 40 Pa. 

Dist. & Co. 179. 

28 C.J. p 1286 note 40. 

Apportionment amonff wards 

The Chartres for services of guard¬ 
ian’s attorney In preparing supple- 
menital final accounts were properly 
apportioned among wards by probate 
court, where services were rendered 
pursuant to order of probate court In 
order that material could be pre¬ 
sented to court as a final accounting 
and apportionment of assets.—^In re 
Horn’s Estates, 280 N.W. 142, 285 
Mich. 145. 

48- Pa.—In re Wllczlnski’s Estate, 
40 Pa.Dist. & Co. 179. 

49. Arlz.—In re Guardianship of 
Sorrells, 117 P.2d 96. 58 Arlz. 26. 
Mo.—^McCune’s Estate v. Daniel, 76 
S.W.2d 403. 

Pa.—In re Brant’s Estate, 21 Pa.Dlst 
& Co. 605. 

28 C.J. P 1236 note 41. 

60. Hawaii.—In re Smart’s Estate, 
32 Hawaii 943. 

Mo.—^In re Stevens* Estate, App., 116 
S.W.2d 627. 

61. HawalL—In re Smart’s Estate, 
32 Hawaii 943. 


IIL—^Kingsbury v. Powers, 22 N.B. 
479, 131 Ill. 182. 

62. N.Y.—^In re Gilbert’s Estate, 18 
N.Y.S.2d 783, 173 Misc. 760. 

28 C.J. p 1237 note 44. 

53. N.J.—Pyatt v. Pyatt, 16 A. 421, 
44 491, reversed on other 

grounds 18 A. 1048, 46 N.J.Eq. 285. 
N.Y.—^In re Gilbert’s Estate, 18 N. 

Y.S.2d 783, 173 Mlsc. 750. 
VnaiLthozlzed sezvloeB 
Where the guardian was being paid 
to draw up his report, and was not 
authorized by the court to employ 
an attorney for the purpose, he Is not 
entitled to an allowance for fees of 
an attorney employed by him to draw 
up such report.—Aubrey’s Estate v. 
De Lozier, 261 P. 192, 128 Okl. 79. 

64. N.C.—Johnston v. Haynes, 68 N. 
C. 509. 

66. N.C.—Moore v. Shields, 69 N.C. 
60. 

66. N.C.—Moore v. Shields, supra. 

67. Mo.—^In re Lissner’s Estate, 129 
S.W.2d 1067, 283 Mo.App. 1121. 

6& Mont—In re Cufle’s Estate, 207 
P. 640, 63 Mont 399. 
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69. Ky.—Bell v. Bell, 180 S.W. 803. 
167 Ky. 430. 

eo. Ky.—Farris v. Bingham, 176 S. 

W. 649. 164 Ky. 444. 

PersoxL excepting to aooonnt 

There is no authority wherein the 
ward’s estate can be chargeable with 
attorney’s fees by one filing excep¬ 
tions to the guardians* account—In 
re Marazas’ Estate, 8 Sch.Reg., Pa.. 
247. 

61. La.—^Burbank’s Succession, 61 
So. 557, 132 La. 521. 

Ky.—Maddox v. Gossom, 3 Ky. 
Op. 609. 

63. Mass.—Wiley v. Puller, 39 N.E. 
2d 418, 310 Mass. 697. 

64. N.J.—In re Leonard, 152 A 248, 
107 N.J.Bq. 236. 

65. Cal.—Garra v. Superior Court 
In and for San Diego County, App., 
137 P.2d 31. 

6& Mo.—^McCune’s Estate v. Daniel, 
76 S.W.2d 403. 

67. Tex.—Whitfield v. Burrell, 118 
S.W. 163, 54 Tex.Civ.App. 667. 

63. Ill.—^Kingsbury v. Powers, 22 N. 
E. 479. 131 Ill. 182. 
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The amount of the allowance is within the sound 
discretion of the court.®^ Where there is no fixed 
schedule of amounts to be allowed for counsel fees, 
the compensation paid to public officers for services 
of a similar character constitutes the standard, sub¬ 
ject to such variations in a particular case as may 
be determined in the exercise of a wise discretion 
having regard to all pertinent factors.*^® The full 
amount charged by counsel to his client is not nec¬ 
essarily to be allowed,'^! but the award should be 
reasonable and adequate to the attorney, with due 
regard to the prevention of unnecessary and bur¬ 
densome expense on the beneficiary of the estateJ^ 

§ 166. Operation and Effect 

a. Final accounting and settlement 

b. Intermediate accountings 

a. Final Accounting and Settlement 

Although a guardian’s Anal account la not conclusive 


unless It Is approved by the court, an order or decree 
of a court having Jurisdiction to make it rendered on a 
flnal accounting and settlement Is generally held conclu¬ 
sive as to all matters properly Included therein unless 
attacked In some direct proceeding, and cannot be col¬ 
laterally attacked. 

Although a guardian files accounts of his guard¬ 
ianship as required by law, they conclude nobody, 
unless the court makes an order approving them. 7® 

If it refuses to do so, this is not such final ac¬ 
tion and judgment as to prevent the court from 
again examining the account and then affirming it.^^ 
An order or decree of the court rendered on a final 
accounting and settlement, however, is generally 
held conclusive on the parties as to all matters which 
are properly included in the account unless at¬ 
tacked in some direct proceeding on the ground of 
fraud, accident, or mistake,*^® and cannot be collat¬ 
erally attacked in any form of proceedings,*^® al- 


69. Gal.—In re Forthmann’a Fstate, 
5 P.2d 472. 118 Cal.App. 832. 

Mont.—In re Allard. 141 P. 661. 49 
Mont 219. 

Pa.—In re Hazelbaker's Estate. 18 
Pa.Dlst & Co. 247, reversed on oth¬ 
er srrounds 171 A. 619, 113 Pa.Su- 
per. 32. 

AUowanoe hold proper 
Ariz.—^In re Guardianship of Sorrells, 
117 P.2d 96, 58 Arlz. 26. 

Iowa.—^In re Anderson's Guardian¬ 
ship, 225 N.W. 268. 208 Iowa 191, 
64 A.L..R. 687. 

Mass.—Wiley v. Fuller, 89 N.E.2d 
418, 310 Mass. 597. 

Mo.—^McCune's Estate v. Daniel, 76 
S.W.2d 403—In re Stevens* Estate, 
App.. 116 S.W.2d 627. 

70. Mass.—Wiley v. Fuller, 89 N.E. 
2d 418, 810 Mass. 597. 

71. Mass.—Wiley v. Fuller, supra. 

72. IT.T.—^In re Gilbert's Estate, 18 
N.T.S.2d 783, 173 Mlsc. 760. 

73. Tex.—^Bopp V. Hansford, 45 S. 
W. 744. 18 Tex.Clv.App. 340. 

28 C.J. p 1237 note 66. 

Conclusiveness against sureties in 
guardian's bond see infra S 205. 
Conditional approval 
Where decree approving guardian's 
flnal account provided that guardian 
should turn over securities to ward 
and take her receipt and file it and 
thereupon the liability of the gruard- 
lan and the surety should cease, and 
federal authorities withdrew excep¬ 
tion to guardian's flnal account in re¬ 
liance on approval thereof by the 
ward and the court, but securities 
were merely left w#th ward's mother 
without any explanation of condi¬ 
tions affecting their value, conditions 
for termination of liability were not 
complied with.—Dorsey v. Murphy, 
194 So. 603, 188 Miss. 291. 


74, Ark.—^Rlghtor v. Gray, 23 Ark. 
228. 

75. D.S.—^Maryland Casualty Co. v. 
Waldrep, C.C.A.Okl., 126 P.2d 665 
—State of Missouri ex rel. and to 
tlse of Stormfeltz v. Title Guaran¬ 
ty & Surety Co.. C.C.A.Mo., 72 F.2d 
696, certiorari denied Title Guaran¬ 
ty & Surety Co. v. State of Mis¬ 
souri ex rel. and to Use of Storm¬ 
feltz. 56 S.Ct 404. 294 U.S. 708, 
79 L.Ed. 1242—Moore v. Moore, D. 
C.S.C., 46 F.Supp. 330—^Waldrep v. 
Merkle, D.C.Okl., 88 F.Supp. 166— 
Park V. Park, D.C.Ga, 37 F.Supp. 
185, reversed on other grounds, C. 
C.A, 123 F.2d 370. 

Ark.—^Fogg V. Arnold, 260 S.W. 729, 
163 Ark. 461. 

Cal.—^Adams v. Martin, 44 P.2d 672, 
3 Cal.2d 246—^In re Schluter's Es¬ 
tate, 286 P. 1008, 209 Cal. 286. 

Idaho.—Short v. Thompson, 66 P.2d 
163, 56 Idaho 361. 

Ind.—Shipman v. Shipman, 192 N.E. 
849. 99 Ind.App. 445. 

Minn.—^Winjum v. Jesten, 263 N.W. 
881, 191 Minn. 294—Trapp v. Trapp, 
235 N.W. 29, 182 Minn. 537—Wold 
V. People’s Trust & Savings Bank, 
229 N.W. 786, 179 Minn. 623. 

Mo.—State ex rel. Ellsworth v. Fi¬ 
delity & Deposit Co. of Maryland, 
147 S.W.2d 131, 236 Mo.App. 860. 

Neb.—^In re Protsman's Guardian¬ 
ship, 286 N.W. 494, 136 Neb. 192. 

N.T.—In re Leeds' Estate, 23 N.T.S. 
2d 679. 

Ohio.—Guardianship of Zimmerman, 
47 N.B.2d 782, 141 Ohio St 207. 

Okl.—^Wilson V. Duncan, 110 P.2d 
696, 188 Okl. 466. 

Tex.—^Holman v. Ward, Com.App., 
288 S.W. 148, affirming, Clv.App., 
279 S.W. 310—Williamson v. Bow¬ 
man, Civ.App., 98 S.W.2d 449, error 
refused—Bohlssen v. Bohlssen, Civ. 
App., 66 S.W.2d 913. 
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Wash.—Guardianship of Robinson, 
115 P.2d 734, 9 Wash.2d 626. 

Wis.—Bylngton v. Harper, 259 N.W. 

406, 217 Wis. 418. 

28 C.J. p 1237 note 68. 

Fraud, accident, and mistake as 
grounds for setting aside settle¬ 
ment see infra 5 167 c. 

Held flnal acooimt 

La.—Olevla v. Rusclana, App., 13 So. 
2d 560, denying rehearing and re¬ 
forming decree 13 So. 2d 68. 

Agreed etatement on guardian’s 
settlement construed not to show 
waiver of wards' right to entire fund 
received on sale of land.—Westmore¬ 
land V. Birmingham Trust & Savings 
Bank, 108 So. 636, 214 Ala. 593, 46 
A.L.R. 1201. 

Judgment rendered for ward In 
suit for accounting against tutrix 
was held not absolutely binding on 
bank which knowingly received 
ward’s funds In payment of tutrix’s 
personal obligation, but errors in the 
account could be considered in fixing 
balance due ward as basis of recov¬ 
ery against bank.—Leadman v. First 
Nat Bank, 167 So. 200, 184 La. 716. 

TSL U.S.—Maryland Casualty Co. v. 

Waldrep, aC.AOkl., 126 P.2d 666. 
Cal.—In re Baxter's Estate, 99 P.2d 
276, 15 Cal.2d 166—^Adams v. Mar¬ 
tin, 44 F.2d 672, 3 Cal.2d 246. 

Ill.—People, for Use of Shepherd, v. 
Prpich, 17 N.E.2d 727, 297 IlLApp. 
650, transferred, see 13 N.E.2d 267, 
268 Ill. 169. 

Ky.—Poynter v. Smith, 160 S.W.2d 
380, 290 Ey. 169. 

Me.—^In re Morse's Estate. 19 A.2d 
247, 137 Me. 302. 

Minn.—Wlnjum v. Jesten, 263 N.W. 
881, 191 Minn. 294—Wold v. Peo¬ 
ple's Trust & Savings Bank, 229 N. 
W. 785, 179 Mina 628. 
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though the right to object may be waived.^^ This 
rule, however, necessarily presupposes the jurisdic¬ 
tion of the court to make the order or decree. A 
want of jurisdiction is fatal to the decree or order 
whether assailed directly or collaterally.^* A set¬ 
tlement assented to by both parties and established 
by a decree of court is conclusive by reason of the 
agreement, although the decree is irregular.79 In 
some jurisdictions it has been held that a guard¬ 
ian’s final settlement is not conclusive, but only 
prima facie correct,** and the same rule has been 
applied to ex parte settlements.*^ Matters which 
were not covered by the report, or were only col¬ 
laterally introduced, or which were not adjudicated 
by the court, are not concluded by the order made 
■on final settlement.** Such order cannot be ex¬ 
tended by mere intendment to matters not actually 
•or necessarily embraced in the report and deter¬ 
mined by the order.** Thus an order approving 
the final report is not an adjudication of the ques¬ 
tion of the guardian’s negligence in failing to col¬ 
lect assets, imless the matter is covered by the re¬ 
port.*^ So the fact that a decree, determining 
the amount of property belonging to an infant which 
the guardian held at death, charged the guardian 
with interest was not a judicial determination that 
the guardian then did not have property to which 
bis ward was entitled,*® and an order requiring a 
•guardian to pay interest on the ward’s funds does 


not warrant the inference that it was a loan by the 
guardian to himself individually.** An approval of 
a guardian’s general report as a whole includes a 
part thereof, although special attention is called to 
it by a distinct heading.**^ One who received al¬ 
lowance money for minors from their guardian and 
acted as a trustee is not bound by the account ren¬ 
dered by the guardian.** A son’s claim for support 
and care of his deceased father is not barred by a 
settlement of the account of the conservator of the 
father’s property with the knowledge and consent 
of the son.** The order of the probate judge al¬ 
lowing the claim of a guardian for compensation 
does not create a lien against real estate of his 
ward which will follow it into the hands of subse¬ 
quent purchasers after the ward attains his major¬ 
ity.** After the final report of the guardian is ac¬ 
cepted, the law win not presume that the guardian 
betrayed the court, or violated his oath, or defraud¬ 
ed his ward, by the unlawful use of the trust 
funds.®! 

The settlement of a legal representative of a de¬ 
ceased guardian or of a guardian or administrator 
who has resigned or been discharged made with his 
successor in office has the same conclusiveness as 
other final settlements.** On removal of a guard¬ 
ian, his liability ceases when the final account is 
filed and approved.** 


Pa.—Commonwealth, to Use of San- 
tinl by Scarry v. American Em¬ 
ployers’ Ins. Co. of Boston, Mass., 
20 Erie Co. 384. 

'Tex.—-Williamson v. Bowman, Civ. 
App.. 98 S.W.2d 449, error refused 
—^Bohlssen v. Bohlssen, Clv.App., 
66 S.W.2a 913. 

28 C.J. p 1238 note 59. 

OnardiazL’s presentation of olalu 
-for additional compensation, for serv¬ 
ices rendered ward constituted col¬ 
lateral attack on order settling 
guardian’s final account; and proof 
'Of agreement that guardian’s claim 
for compensation need not be includ¬ 
ed in account was not admissible in 
collateral attack on order settling ac¬ 
count.—Trapp V. Trapp, 235 N.W. 29, 
182 Minn. 537. 

77. La—Waechter’s Succession, 69 
So. 918, 131 La 505. 

28 C.J. p 1238 note 60. 

7a N.Y.—^In re Hawley. 10 N.S1. 

862, 104 N.Y. 250. 

28 C.J. p 1238 note 61. 

79. N.Y.—Brown v. Snell. 67 N.Y. 
286. 

sa Tenn.—^Monteverde v. Christie, 
134 S.W.2d 905. 23 TenmApp. 514. 
28 C.J. p 1288 note 68. 

Xn Virginia 

A settlement of gruardian’s account 
Isefore commissioner of accounts Is 


prima facie correct, and one charging 
error therein must prove it So, in 
proceeding for settlement of gruard- 
ian's account, burden was on ward, 
excepting to report of commissioner 
of accounts on ground of guardian’s 
negligence in depositing ward’s money 
in bank which subseauently failed, to 
show gruardian’s lack of diligence and 
caution-—^Powers v. Powers, 8 S.E.2d 
162, 174 Ya. 164. 

8L N.C.—Turner v. Turner, 10 S.B. 
606, 104 N.C. 566. 

82- Cal.—^Bartholomew v. Bartholo¬ 
mew, App., 132 P.2d 297. 

Pa.—^In re Stewart’s Estate, 9 Som. 
Leg.J. 148. 

Tenn.—State, for Use of Laklns, v. 
Malllcoat 75 S.W.2d 1031, 18 Tenn. 
App. 285. 

28 aJ. p 1288 note 65. 

83. Okl.—^Dxmleavy v. Mayfield, 166 
P. 1145, 56 OkL 470. 

84. OkL—^Dunleavy v. Mayfield, su¬ 
pra. 

86. N.Y.—Turner v. National Surety 
Co., 163 N.Y.S. 1, 176 App.Div. 219. 

86. Iowa.—In re Stude, 162 N.W. 10, 
179 Iowa 785. 

87. Iowa.—^In re Wiener, 123 N.W. 
978, 145 Iowa 151. 

288 


88. Cal.—^Brown v. Lee, 176 P. 907, 
38 Cal.App. 242. 

89. Mass.—Butler v. Butler, 113 N. 
E. 577, 225 Mass. 22. 

sa Okl.—Harriss v. Parks, 187 P. 
470, 77 OkL 197. 

91. Colo.—^Plggott V. Brown, 243 P. 
626, 79 Colo. 11. 

Snffloienoy of account 
Where county court entered a Judg¬ 
ment approving the final report of 
guardian and exonerating surety on 
gruardian’s bond, in accord with pre¬ 
sumption of correctness which ac¬ 
companies the final judgments of a 
domestic court of general Jurisdic¬ 
tion, it was presumed that the guard¬ 
ian gave sufilcient account of all the 
ward's property that had come into 
his possession, notwithstanding such 
facts were not shown by the guard¬ 
ian’s written reports on file in the 
proceedings.—^Drum v, ^tna Casual¬ 
ty & Surety Co., 116 P.2d 716, 189 
OkL 307. 

92. Mo.—State ex rel and to Use of 
Bearden v. American Surety Co. 
of New York, 104 S.W.2d 765, 231 
Mo.App. 491. 

93. Miss.—Conner v. Polk, 133 So. 
604, 161 Miss. 24. 

Removal of guardian generally see 
supra S9 44-46. 
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b. Intennediate Acconntliigs 

Annual or partial accounts of a guardian approved by 
the court are prima facie correct but generally have not 
the force and effect of a final Judgment unless made con¬ 
clusive by statute, and may be reviewed and corrected at 
any time before final settlement or on final settlement. 

Annual or partial accounts of a guardian, al¬ 


though approved by the court, have not the force 
and effect of a final j'udgment and are in no sense 
conclusive of the correctness thereof,®^ unless made 
so by statute,®5 although the rule has been qualified 
in some jurisdictions.®® These accounts may be re¬ 
viewed and corrected at any time before final set¬ 
tlement,®*^ or on final settlement of the accounts,®® 


94. Cal.—In re Vuclnlch's Estate, 44 
P.2d 567, 3 Cal.2d 235, modified on 
other grounds 45 P.2d 817, 3 Cal.2d 
235—In re D1 Carlo’s Estate, 44 P. 
2d 562. 565, 3 Cal.2d 225, 99 A.L.R. 
990, Quoting: Corpus Juris —In re 
Eaton's Estate, 100 P.2d 813, 38 
Cal.App.2d 180—In re Carlson’s Es¬ 
tate and Guardianship, 62 P.2d 575, 
10 Cal.App.2d 341—In re Glambas- 
tiani’s Estate, 37 P.2d 142, 1 Cal. 
App.2d 639. 

Fla.—^American Surety Co. of New 
York V. Andrews. 12 So.2d 699, 603, 
citing: Corpus Juris —Plrmin v. 
Sanborn, 161 So. 665, 557, 119 Fla. 
396, citing: Corpus Juris. 

Ind.—In re Eigenmann’s Guardian¬ 
ship, 14 N.E.2d 586, 214 Ind. 92, 116 
A.L..R. 432. 

Ean.—Jones v. Jones, 265 P. 66, 125 
Kan. 403. 

Mont.—In re Kostohrls’ Estate, 29 P. 
2d 829, 933. 96 Mont 226. quoting 
Corpus Juris. 

Okl.—Cales v. Smith. 69 P.2d 384, 
180 Okl. 316, followed in 69 P.2d 
389, 180 Okl. 320, 69 P.2d 390, 180 
Okl. 320. 69 P.2d 391, 180 Okl. 320 
—^Aubrey’s Estate v. De Lozier, 261 
P. 192, 128 Okl. 79—Mayo v. Over- 
street 227 P. 396, 107 Old. 223— 
In re Myers’ Estate. 219 P. 943. 93 
Okl. 143. 

Tenn,—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 971, 24 Tenn.App. 
492, quoting Corpus Juris. 

Wash.—In re Deming’s Guardianship, 
73 P.2d 764. 192 Wash. 190—Good¬ 
win V. American Surety Co. of New 
York, 68 P.2d 619, 190 Wash. 467. 
28 C.J. p 1239 note 74—40 C.J. p 1300 
note 63 [a] (2). 

Bald not final settlement 
Report of administration of guard¬ 
ianship made by guardian’s admin¬ 
istrator and surrender to successor 
guardian of all property belonging 
to ward's estate received as such 
administrator, even though approved 
by court was not final settlement 
contemplated by statute, and, minor's 
guardian not having been discharged, 
entire trust was in fieri.—^Fidelity & 
Casualty Co. of New York v. State, 
184 N.E. 916, 98 In4.App. 485. 

95. Cal.—In re D1 Carlo’s Estate, 44 
P.2d 562, 565, 3 Cal.2d 225, 99 A. 
L.R. 990, quoting Corpus Juris. 

Fla.—^American Surety Co. of New 
York V. Andrews, 12 So.2d 599, 603, 
citing Corpus Juris —^Flrmln v. 
Sanborn, 161 So! 665, 667, 119 Fla. 
396, citing Corpus Juris. 

39 C.J.S.—10 


Tenn.—State ex rel. Wilson v. Meek, 

146 S.W.2d 961, 971, 24 Tenn.App. 

492, quoting Corpus Juris. 

28 C.J. p 1239 note 75. 

Statute providing for hearing on 
notice, settlement, allowanoe, and ap^ 
peal was held to intend that there 
should be final consideration and de¬ 
termination of intermediate the same 
as of final accounts.—Rickel v. Peck, 
2 N.W.2d 140, 211 Minn. 676, 138 A.L. 
R. 1376. 

Statute requiring gfuardian to ‘*set- 
tle” account with probate court as 
often as once in three years contem¬ 
plates that account shall be complete 
and final for the period it covers, and 
the decree on the accounting has full 
force of final Judgment.—^Hollis v. 
Tilton, 5 A.2d 29. 90 N.H. 119, af¬ 
firmed 6 A.2d 763. 90 N.H. 119. 

Statute relating to accounts in 
matter of estates of decedents was 
held applicable to guardian’s inter¬ 
mediate account.—^In re Kostohris* 
Estate, 29 P.2d 829, 833, 96 Mont 226, 
quoting Corpus Juris. 

98. Cal.—^In re Di Carlo’s Estate, 44 

P.2d 562, 665, 3 Cal.2d 225, 99 A. 

L.R. 990, quoting Corpus Juris. 
Tenn.—State ex rel. Wilson v. Meek, 

146 S.W.2d 961.-971, 24 Tenn.App. 

492, quoting Corpus Juris. 

28 C.J. p 1239 note 76. 
m llCiohlgan 

(1) An order of the probate court 
allowing an annual account is con¬ 
clusive where it is not appealed from. 
—In re Chittlck’s Estate, 281 N.W. 
661, 286 Mich. 124—In re Horn’s Es¬ 
tates. 280 N.W. 142, 285 Mich. 145. 

(2) So the ward, on becoming of 
age. could not challenge first eight 
annual accounts on theory that none 
of them was res Judicata, especially 
where ward referred only to the next 
three annual accounts and two sup¬ 
plemental accounts as questionable 
in her reasons for appeal from pro¬ 
bate court. Moreover the concluslve- 
nesa of an annual account was not 
waived by filing of supplemental ac¬ 
counts which were made pursuant 
to court order and were occasioned 
by insistence on a settlement by 
ward who had attained her majority. 
Where there is fraud, breach of trust, 
concealment of assets, or failure to 
give proper notice of hearing, how¬ 
ever, an allowance of a guardian’s 
annual account is not res Judicata. 
—^In re Horn’s Estates, supra. 

97. Cal.—^In re Yucinich’s Estate, 44 
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P.2d 567, 3 Cal.2d 235, modified on 
other grounds 45 P.2d 817, 3 Gal. 
2d 235—^In re Di Carlo’s Estate, 44 
P.2d 562, 566. 3 Cal.2d 225, 99 A.L. 
R. 990, quoting Corpus Juris —In 
re Eaton’s Estate, 100 P.2d 813, 
38 Cal.App.2d ISO—In re Carlson’s 
Estate and Guardianship, 52 P.2d 
675. 10 Cal.App.2d 341. 

Ind.—Fidelity & Casualty Co. of New 
York V. State. 184 N.E. 916, 98 Ind. 
App. 485. 

Okl.—Aubrey’s Estate v. De Lozier, 
261 P. 192, 128 Okl. 79. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 971, 24 Tenn.App. 
492, quoting Corpus Juris. 

Wash.—In re Deming’s Guardianship, 
73 P.2d 764, 192 Wash. 190. 

28 C.J. p 1239 note 77. 

98. Ala.—^Hastings v. Huber, 1 So.2d 
749, 241 Ala. 160—Cunningham v. 
Cunningham, 111 So. 208, 215 Ala. 
484. 

Cal.—^In re Di Carlo’s Estate, 44 P.2d 
562, 565. 3 Cal.2d 225, 99 A.L.R. 
990, quoting Corpus Juris —^In re 
Eaton’s Estate. 100 P.2d 813, 38 
Cal. App. 2d 180. 

Ga.—^Pettigrew v. Williams, 16 S.E.2d 
120, 65 Ga.App. 576. 

Ind.—Hines v. Trlnkle, 200 N.E. 432, 
101 Ind.App. 679. 

Mont.—^In re Kostohris’ Estate, 29 P. 

2d 829, 96 Mont 226. 

Ohio.—Sollday v. Ash, 179 N.E. 160, 
40 Ohio App. 498. 

Okl.—Cales v. Smith, 69 P.2d 884. 
180 Okl. 315, followed in 69 P.2d 
389, 180 Okl. 320, 69 P.2d 390. 180 
Okl. 820, and 69 P.2d 391, 180 Okl. 
320—^Aubrey’s Estate v. De Lozier, 
261 P. 192, 128 Okl. 79—Mayo v. 
Overstreet. 227 P. 396, 107 Okl. 223 
—In re Myers’ Estate, 219 P. 943, 
93 Okl. 143. 

Pa.—^In re Vogle’s Estate, 96 Pa- 
Super. 510. 

Tenn.—State ex rel. Wilson v. Meek, 
146 S.W.2d 961, 971, 24 Tenn.App. 
492, quoting Corpus Juris. 

Wash.—^In re Deming's Guardianship, 
73 P.2d 764, 192 Wash. 190—Good¬ 
win v. American Surety Co. of New 
York, 68 P.2d 619, 190 Wash. 467 
—^In re Carlson’s Guardianship, 297 
P. 764, 162 Wash. 20. 

28 C.J. p 1239 note 78. 

Where true facts ware not dis¬ 
closed to court In prior settlement, 
exceptions to items allowed on inter¬ 
mediate accounting may be sustained 
on final settlement.—^In re Llssner’s 
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at which time, as shown supra § 157, the guard¬ 
ian’s whole administration of the trust is subject to 
challenge and examination. So, under some statutes 
the ward may reopen the accounts by a bill of rcr 
view;99 but, although there is authority to the con¬ 
trary,i they are not subject to collateral attack,2 
unless the jurisdiction of the court in the guardian¬ 
ship proceeding was exceeded.^ Annual or partial 
accounts are at least prima facie evidence of their 
correctness, however,^ if made in conformity with 
the statutory requirements,® by a regularly appoint¬ 
ed guardian,® and, although their correctness may 
be rebutted,*^ the burden is on the party attacking 
the settlement to show error therein.® Where the 
face of the account shows expenditures by the 
guardian out of the corpus of the estate for the 
maintenance of the ward, the burden is on the 
guardian to justify such expenditures by proof of 
an order of court authorizing them.® An allowance 


to the guardian for special services is not barred by 
allowance of former annual accounts containing no 
claim for special or extraordinary services.^® 

§ 167. Opening and Modifying or Vacating 
Settlement 

a. Jurisdiction 

b. Nature of proceedings 

c. Grounds 

d. Persons who may maintain proceed¬ 

ings and parties 

e. Limitations and laches 

f. Pleadings 

g. Evidence 

h. Hearing and determination 

i. Appeal 

a. Jurisdiction 

Courts of equity and, In some Jurisdictions, probate 


Estate, 129 S.W.2d 1067, 283 Mo.App. 
1121 . 

On exoeptions to settleinentB In olr- 
onit court, curator's settlements, ap¬ 
proved by probate court, while prima 
facie correct, may be overthrown.— 
In re Taylor's Estate, Mo.App., 6 

S.W.2d 457. 

99. Miss.—^Johnson v. Miller, 33 
Miss. 553. 

1. Mo.—^West V. West, 76 Mo. 204. 

In Cteorgla 

Judgrment of court of ordinary ap- 
provinsr annual return of gruardian 
was not subject to collateral attack 
In common-law action to recover 
money Judgment against the guard¬ 
ian and surety on her bond and could 
be collaterally attacked only In court 
of equity.—^Bailey v. McElroy, 6 S.E. 
2d 140, 61 Ga.App. 367, transferred, 
see 2 S.E.2d 634. 188 Qa. 40. 

2. Cal.—MltcheU v. Bagot, 119 P.2d 
768, 48 Cea.App.2d 281. 

28 C.J. p 1239 note 81. 

3. Cal.—^Mitchell v. Bagot, supra. 

4. Ala.—Cunningham v. Cunning¬ 
ham, 111 So. 208, 215 Ala. 484. 

Cal.—In re Eaton's Estate, 100 P.2d 
818, 38 Cal.App.2d 180. 

Fla.—^American Surety Co. of New 
York V. Andrews, 12 So.2d 599, 603, 
citing CorpoB JtixIb—P lrmln v. 
Sanborn, 161 So. 555, 657, 119 Fla. 
396, citing Oorpns Jnxls. 

Ind.—^Fidelity & Casualty Co. of New 
York V. State, 184 N.E. 916, 98 Ind. 
App. 486. 

Mo.—In re Llssner's Estate, 129 S.W. 

2d 1067, 233 Mo.App. 1121. 

Mont.—^In re Eostohris' Estate, 29 P. 

2d 829, 96 Mont 226. 

N.M.—^In re Miera's Guardianship, 34 
P.2d 299, 801, 38 N.M. 377, quoting 
OorpTiB Jnxls. 


Okl.—Cales v. Smith, 69 P.2d 384. 180 
OkL 316, followed In 69 P.2d 389, 
180 Okl. 320. 69 P.2d 390, 180 Okl. 
320. and 69 P.2d 391, 180 Okl. 320 
—^Aubrey's Estate v. De Lozier, 261 
P. 192, 128 Okl. 79—^Mayo v. Over- 
street, 227 P. 896, 107 OkL 223— 
In re Myers’ Estate, 219 P. 943, 
93 Okl. 143. 

Tenn.—Monteverde v. Christie. 134 

S.W.2d 905, 23 TenmApp. 514. 
Wash.—In re Doming's Guardianship, 
73 P.2d 764, 192 Wash, 190. 

28 C.J. p 1239 note 83. 

Conoloslveness against guardian 
In action against guardian to re¬ 
cover money for which he had not 
accounted, guardian must admit cor¬ 
rectness of Items taken from settle¬ 
ment he put In.—Stone v. Alspaugh, 
69 S.W.2d 719, 253 Ky. 422. 

5. Fla—American Surety Co. of 
New York v. Andrews, 12 So.2d 
599, 603, citing Corpus Juris. 

N.M.—In re Miera's Guardianship, 34 
F.2d 299, 301, 38 N.M. 377, quoting 
Corpus Juxla 
28 C.J. p 1240 note 84. 

ITecesslty of vouchers 

(1) Guardian's settlement Is prima 
facie evidence of correctness, when 
accompanied by proper vouchers, but 
not In absence of proper vouchers.— 
Robertson’s Guardian v. Fidelity & 
Casualty Co. of New York, 12 S.W.2d 
298, 227 Ky. 114—^Dawson v. Jenkins, 
251 S.W. 206, 199 Ky. 420—28 C.J. p 
1240 note 84 [aj. 

(2) Where the settlement Is not 
prima facie correct because of the 
absence of proper vouchers, the bur¬ 
den is on a guardian who seeks to 
Justify the expenditure of any por¬ 
tion of the principal of his ward's 
estate to show by clear and satisfac¬ 
tory evidence that the expenditure 
was made for purposes authorized by 
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the statute.—^Dawson v. Jenkins, su¬ 
pra. 

28 C.J. p 1240 note 84 [a], 

TTnaudlted account 
Exceptions may be taken to a pri¬ 
or account which was not duly audit¬ 
ed in compliance with the statutory 
requirements of the Act of 1907, P.L. 
p 292, as amended by the Act of 1915. 
April 16, P.L. p 124, 60 P.S. §5 962, 
963.—^In re Grab's Estate, 48 Lane. 
Rev., Pa., 397. 

6. Ky.—Crooks V. Turpen, 1 B.Mon. 
183. 

N.M.—^In re Miera’s Guardianship, 34 
P.2d 299, 301, 38 N.M. 377. quoting 
Corpus Juris. 

28 C.J. p 1240 note 86. 

7. N.M.—In re Miera’s Guardian¬ 
ship, supra, quoting Corpus Juris. 

28 C.J. p 1240 note 86. 

8. Ala.—^Hastings v. Huber, 1 So. 
2d 749, 241 Ala. 160. 

N.M.—^In re Miera’s Guardianship, 84 
P.2d 299. 301, 38 N.M. 377, quoting 
Corpus Juris. 

28 C.J. p 1240 note 87. 

Attack on allowance of Items 

The burden was on exceptors to 
final settlement of guardian and cur¬ 
ator to allege and prove that items 
should not have been allowed by pro¬ 
bate court In prior settlements, and, 
where such settlements disclosed ex¬ 
penditures and purposes for which 
they were made and with that infor¬ 
mation before It probate court ap¬ 
proved guardian's actions, that ap¬ 
proval would not be set aside In ab¬ 
sence of allegations and proof that 
the approval was erroneous.—In re 
Lissner's Estate, 129 S.W.2d 1067, 
233 Mo.App. 1121. 

9. Tex.—^Nicholson v. Nicholson, 125 
S.W. 965, 69 Tex.Clv.App. 357. 

la Mich.—In re Horn Estates, 294 
N.W. 150, 295 Mich. 193. 
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courts have Jurisdiction to openi modify, or set aside the • 
final settlement of guardians on a showing of sufficient 
grounds; and where the final settlement is void, It may 
be attacked In an action at law. 

Courts of equity have j’urisdiction to open and 
modify or set aside the final settlement of guard¬ 
ians when sufficient grounds are shown,and, while 
in some jurisdictions such relief can be had only 
in equity,12 in others the settlement may be opened 
by proceedings in the probate court.12 It has been 
held, however, that a suit involving the relationship 
between guardian and ward at the time of the 
guardian's settlement is a suit inter partes and does 
not concern probate,i4 so that a proceeding to set 
aside a judgment dismissing a guardian and for 
the cancellation of receipts and releases can be 
maintained without recourse to the court which 
granted the judgment of dismissal.!® Where the 
final settlement and order approving it are void, 
they may be attacked in an action at law without 
resort to a suit in equity.!® Where a statute pro¬ 
vides a full and comprehensive procedure for im¬ 
peaching the settlement, others not otherwise ex¬ 
pressly provided for are necessarily excluded,!^ 


I Where the decree of the probate court expressly 
reserves to the ward and substituted guardian the 
right to take proceedings against the original guard¬ 
ian's estate or his surety, the court may, after time 
for appeal has passed, open the decree for excep¬ 
tions, on petition of the ward.!® While the guard¬ 
ianship is still in fieri, the court may alter, correct, 
or set aside its former ruling, order, or judgment 
without notice to the parties.!® The proceeding is 
properly brought in the county where the guardian 
qualified.20 

b. Nature of Proceedings 

Proceedings to have a final settlement opened and 
corrected or set aside may be by original bill, bill of 
review In equity, or motion, petition, or bill of review In 
the probate court, or the court may order the account 
to be restated. 

A person who seeks to have the final settlement 
or account of a guardian opened and corrected or 
set aside, may proceed by original bill,®! by bill of 
review in equity,®® by motion, petition, or bill of 
review in the probate court,®® or, in a proper case, 
the court may order the account to be restated,®^ 


11. Cal.—^In re Carlson’s Bstate and 
Guardianship. 52 P.2d 575, 578, 10 
Cal.App.2d 341, cltlngr Corpus Ja¬ 
ils. 

Okl.—Saxon v. National Surety Co., 
264 P. 885. 129 Okl. 300. 

Tenn.—^Monteverde v. Christie, 134 S. 

W.2d 905, 23 Tenn.App. 514. 

28 C.J. p 1240 note 90. 

Proceedings to set aside private set¬ 
tlements see supra 8 159 a. 
Heview of Intermediate accounts see 
supra 8 166 b. 

la. Tenn.—^Monteverde v. Christie, 
134 S.W.2d 905, 23 Tenn.App. 514. 

28 C.J. p 1240 note 91. 

13. IT.S.—^Maryland Casualty Co. v. 

Waldrep, aC.A.Okl., 126 F.2d 555. 
Colo,—Williams v. Hankins, 258 P. 
1114, 82 Colo. 251. 

Idaho.—Short v. Thompson, 55 P.2d 
163, 56 Idaho 361. 

N.T.—In re Gier’s Estate. 276 N.T. 

S. 165, 243 App.Dlv. 560. 

Okl.—^Merkle v. Waldrep, 89 P.2d 
746, 184 Okl. 633—Appeal of Hig- 
ginbottom, 55 P.24 122, 176 Okl. 
188—Cravens v. Lowe, 245 P. 50, 
117 Okl. 83. 

Pa.—In re Stewart's Estate, 9 Som. 

Leg.J. 148, 52 York Leg.Rec. 53. 
S.D.—In re Paddock's Guardianship, 
299 N.W. 867. 

Tex.—^American Surety Co. of New 
Tork V. Fitzgerald, Civ.App., 36 S. 
W.2d 1104, error refused. 

28 C.J. p 1240 note 92. 

Court to which proceedings were re¬ 
moved 

Where county court of Pottawato¬ 
mie County, Oklahoma, approved ac¬ 
count of gruardian, and new bond 


which he tendered, and released and 
exonerated surety from liability on 
old bond, and thereafter guardianship 
proceedings were removed to county 
court of Cleveland County and new 
guardians were appointed, county 
court of Cleveland County had pow¬ 
er during pendency of guardianship 
proceeding to vacate order approving 
account of prior guardian on a prop¬ 
er showing and to surcharge him in 
the amount of any shortage found to 
exist at the time of his discharge.— 
Hartford Accident & Indemnity Co. 
V. Hembree, C.C.A.Okl., 122 P.2d 173. 
Fiooeadlng cui part of original pro¬ 
ceeding 

Proceeding in county court in Ok¬ 
lahoma to vacate order approving 
guardian’s account and to surcharge 
guardian Is not an “Independent ac¬ 
tion,” but is part of original guard¬ 
ianship proceeding.—Maryland Cas¬ 
ualty Co. V. Waldrep, C.C.A.Okl., 126 
F.2d 555. 

14. U.S.—Park v. Park, D.QGa., 37 
F.Supp. 185, reversed on other 
grounds, C.C.A., 123 F.2d 370. 

16. U.S.—^Park v. Park, supra« 

16. XJ.S.—State of Missouri ex rel. 
and to Use of Stormfeltz v. Title 
Guaranty & Surety Co., C.C.A.M 0 ., 
72 P.2d 595, certiorari denied Title 
Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz, 55 S.Ct. 404, 294 U.S. 
708, 79 L.Ed. 1242. 

17. Okl.—Merkle v. WcJdrep, 89 P. 
2d 746, 184 Okl. 633. 
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Statute held not to famish addition¬ 
al remedy 

Statute providing that law gov¬ 
erning civil proceedings in court of 
common pleas shall govern proceed¬ 
ings in probate court so far as ap¬ 
plicable when there is no provision 
on subject in act, and statute author¬ 
izing actions by next friend of an 
Infant, do not afford an additional 
remedy to that provided by statute 
authorizing suit by subsequent 
guardian during minority of his 
ward, or by ward within two years 
after he arrives at full age. to open 
settlement of guardian for fraud or 
manifest mistake.—Reitz v. Smith, 
10 N.E.2d 150, 56 Ohio App. 72. 

1& N.J.—^In re U. S. Fidelity & 
Guaranty Co., 106 A. 364, 90 N.J. 
Eq. 254. 

19. Ind.—Fidelity & Casualty Co. 
of New Tork v. State, 184 N.E. 
916, 98 Ind.App. 486. 

SO. Ky.—^Dawkins v. Hough, 66 S. 
W. 1047, 112 Ky. 866, 23 Ky.L. 
1997. 

21. Okl.—Saxon v. National Surety 
Co., 264 P. 885, 129 OkL 300. 

28 C.J. p 1240 note 96. 

22. Tenn.—^McCown v. Moores, 12 
Lea 635. 

23. Colo.—Williams v. Hankins, 258 
P. 1114, 82 Colo. 261. 

Okl.—Merkle v. Waldrep, 89 P.2d 
746, 184 Okl. 633. 

28 C.J. p 1241 note 97. 

24. N.H.—Butler v. Legro, 62 N.H. 
360, 13 Am.S.R. 673. 

28 C.J. p 1241 nota 98. 
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objection to such order being waived where the 
guardian, without excepting at the time, files a new 
report.25 The power of the probate court over such 
a proceeding does not end until the court is ad¬ 
journed without day for the term.2® Although a 
decree settling the account may be erroneous in de¬ 
termining matters foreign to what is then before 
the court, it is not void, and the court is without 
jurisdiction, on its own motion, to set aside the de¬ 
cree.®^ Error in the settlement cannot be correct¬ 
ed by certiorari,2® unless such remedy is expressly 
provided by statute.^® 


c. Grounds 

A final settlement may be opened and corrected or set 
aside on the grounds of fraud or misrepresentation, mis¬ 
take, and surprise, as well as on such other grounds as 
may be provided for by statute; but to entitle a party 
to relief, he must be without fault or negligence. 

More apeolflo statement 
When, on final settlement gruard- 
lan's report fisils to state sufilclent 
facts to mahe a clear showing, mo¬ 
tion for more specific statement Is 
appropriate practice.—Q-erdes v. Wel- 
ser, 7 N.W. 42, 54 Iowa 691, 87 Am. 

R. 229. 

26. Ind.—Stumph v, Pfeiffer, 68 Ind. 

472. 

2& Ala.—Vaughan v. Bibb, 46 Ala. 

153. 

27. Mont.—State v. Silver Bow Coun¬ 
ty Second Judicial Dlst. Ct, 176 P. 

608, 56 Mont. 324. 

28. Ark.—^Phelps v. Buck, 40 Ark. 

219. 

89. Tex.—Tates v. Watson, Com 
App., 221 S.W.' 966. 

28 O.J. p 1241 note 4. 

30l Ky.—Cornett v. Kelly, 111 S.W. 

2d 679. 271 Ky. 311. 

Okl.—Saxon v. National Surety Co., 

264 P. 885, 129 Okl. 300. 

28 C.J. p 1241 note 5. 

Fraud. Justifying x^ef hdld not 
shown 

Kan.—^Purslow v. Brune, 23 P. 106, 43 
Kan. 175. 

Mo.—State ex reL Ellsworth v. Fi¬ 
delity & Deposit Co. of Maryland, 

147 S.W.2d 131, 236 Mo.App. 850. 

Okl.—Wilson V. Duncan, 110 P.2d 
696, 188 Okl. 456—Smith v. Smith, 

69 P.2d 392, 180 OkL 312. 

Unfalxly obtaining x^ase 
Where record showed that guard¬ 
ian had failed to disclose all facts 
with reference to transactions as 
such gruardlan and that ward had 
executed release without full knowl¬ 
edge of facts, trial court was Jus¬ 
tified in concluding that release was 
not obtained fairly, as required by 
statute, and hence final order dis¬ 
charging guardian, based on such re¬ 
lease, entered only a few weeks eift- 


Fraud or misrepresentations,®® mistake,and sur¬ 
prise®® are sufficient grounds to open and correct or 
set aside a final settlement by the guardian, provid¬ 
ed complainant is without fault or negligence on his 
own part.®® It is very generally held, however, that 
a court of equity has no jurisdiction to set aside 
a settlement except on the grounds above stated,®4 
and that the party complaining must in order to en¬ 
title him to relief be without fault or negligence.®® 
Where there is statutory provision therefor, how¬ 
ever, a review is demandable in the probate court 
on other grounds.®® The right of the ward to have 
the settlement opened or set aside for fraud is not 
affected by the fact that the succeeding guardian 
knew the facts and failed to take any action,®"^ or 
that the ward was represented at the settlement by 
a guardian ad litem.®® Mere irregularities in the 
execution of the trust constitute no ground to set 
aside the settlement where the interest of the ward 

ex's note without security, did not 
warrant setting aside approval of 
guardian's report and resignation 
where court order was not required 
when loan was made, there was no 
charge of bad faith, and there was 
evidence that guardian consulted 
reputable bankers acquainted with 
borrower's reputation, that reputable 
bankers were making loans to bor¬ 
rower without security, and that 
guardian collected about two fifths 
of note.—Farmers Loan & Trust Co. 
of Tipton V. Blrden, 10 N.E.2d 412, 
104 Ind.App. 133. 

85. S.C.—^McDow V. Brown, 2 S.C. 
95. 

28 C.J. p 1241 note 10. 

Delay In seeking relief see infra § 
167 e. 

36. Pa.—^In re Stewart's Estate, 9 
Som.Leg.J. 148, 52 York Leg.Rec. 
53. 

28 C.J. p 1242 note 11. 

Issues previously decided 

A bill of review will not be con¬ 
sidered where the issues were raised, 
contested, and decided.—In re Stew¬ 
art's Estate, 9 SomLeg.J., Pa., 148, 
52 York Leg.Rec. 53. 

Newly discovered evidence 

A review based on proof discov¬ 
ered since the decree or adjudication 
is not a matter of right, but rests 
In the sound discretion of the court; 
the new evidence relied on should be 
such as would cause the court to en¬ 
ter a Judgment other than that al¬ 
ready entered; and it must appear 
that the evidence was not available 
and that It could not have been dis¬ 
covered before the judgment, by the 
exercise of reasonable diligence.—In 
re Stewart's Estate, supra. 

37. Me.—^Moore's Appeal, 90 A. 1088, 
112 Me. 119, Ann.Cas.l917A 645. 

38L Ala.—^Rittenberry v. Wharton, 
58 So. 293, 176,Ala. 390. 


er ward attained majority, was prop¬ 
erly set aside and guardian ordered 
to render an account.—^In re Pad¬ 
dock's Guardianship, S.D., 299 N.W. 
867. 

31. Ohio.—^Repine v. Union Trust 
Co.. 31 Ohio N.P.,N.S.. 146. 

28 C.J. p 1241 note 6. 

32. Miss.—^Buchanan v. Orlnes, 52 
Miss. 82. 

N.C.—Walton v. Irwin, 86 N.a 136. 
28 C.J. p 1241 note 7. 

33. Ala.—Grace v. Perunbo, 80 So. 
792, 202 Ala. 504. 

28 aJ. p 1241 note 8. 

Laches see infra 9 167 e. 

Bstoppti 

One treating mortgaged lots, re¬ 
ceived by her as guardian In succes¬ 
sion for minors, as valuable assets 
for nearly six years, during which 
time she foreclosed mortgage In 
mortgagor's bankruptcy proceedings, 
purchased lots for minors at fore¬ 
closure sale, conveyed them to mi¬ 
nors, applied to probate court for 
and procured order to sell them 
for minors' support, ajid actually 
sold them for substcuitlal sum, es¬ 
topped herself and minors fl'om 
prosecuting suit to falsify and sur¬ 
charge final account of original 
guardian with amount of mortgage 
debt because such guardian Invested 
minors' money in note secured by 
mortgage without probate court or¬ 
der, especially in absence of actual 
fraud causing loss to minors.—^Fidel¬ 
ity & Deposit Co. of Maryland v. 
Meyer, 121 S.W.2d 873, 197 Ark. 42. 

34. Ark.—Moore v. Allen, 181 S.W. 
908, 121 Ark. 335. 

28 C.J. p 1241 note 9. 

JaendlBg money without seouxlty 
That former guardian, without ob¬ 
taining court order, made loan of 
minor wards* money, taking borrow- 

292 



39 C.J.S. 


aVARDIAN AND WARD 


§ 167 


did not suffer thereby,39 and if a settlement was 
made without fraud or mistake, it will not be set 
aside in a court of equity, although made in a Con¬ 
federate court of probate.'*® So a defense by a 
guardian, that in his filed accounts he had charged 
himself with too high a rate of interest for the use 
of his ward’s money, when not made before the 
judgment was rendered against him as guardian in¬ 
cluding such interest, is not ground for setting aside 
the settlement.*! 

d. Persons Who May Maintain Froceedings and 
Parties 

In a proper case the proceeding to open a settlement 
may be brought by the surety on the guardian’s bond, 
by the ward, by creditors of a deceased guardian, or by 
other persons; and the ward should be Joined if the bill 
Is brought by her husband. 

Although there is authority to the contrary,*^ 
it has been held that a surety on the guardian’s 
bond has no standing to open a decree settling a 
guardian’s account;*3 but such surety may properly 
be joined with the guardian in an action by the 
ward to set aside a settlement.** A bill by a ward 
and another entitled to an annuity charged on the 
property of the ward against the guardian and his 
sureties for a reexamination of the guardianship ac¬ 
count is not defective for misjoinder of parties, mul¬ 
tifariousness, or want of equity.*^ A settlement 
may be opened at the instance of creditors of a de¬ 
ceased guardian,*® or of the administrator of a de¬ 
ceased ward.*^ Under some statutes the applica¬ 
tion to set aside final settlement must be made by a 
person who was not notified to appear and did not 
appear at the hearing.*® Under other statutes a 
suit to surcharge a settlement can be brought only 

39. Pa.—Stevenson's Appeal, 32 Fa. 

318. 

28 C.J. p 1242 note 14. 

40 . Ala.—Wise V. Norton, 48 Ala, 

214. 

41- Iowa.—Steiner v. Len^ 81 N.W. 

190, 110 Iowa 49. 

41fc Wash.—Qoodwln v. American 
Surety Co. of New York, 68 P.Sd 
619, 190 Wash. 457. 

48 . N.T.—Smith v. Lusk, 2 Dem. 

Suit. 595. 

44. Ind.—State v. Peckham, 86 N.H. 

28, 136 Ind. 198. 

45 . Ala.—Owens v. Grlmsley, 44 Ala. 

859. 

46 . Ky.—^Alsop v. Barbee, 14 B.Mon. 

622. 

47. Ind.—^Buler v. Buler, 102 N.BL 
856, 56 Ind.App. 647. 

48. Ind.—^Rucker v. Kelley, 118 N.B. 

769. 63 Ind.App. .646—^Buler v. Eu¬ 
ler, 102 N.B. 856, 55 Ind.App. 647. 

49. Ey.—^Penlck v. Commonwealth, 


by one who did not contest the settlement.*® If the 
bill or petition is brought by the husband of the 
vrard, she should be joined.®® In an equity action 
brought by the ward to set aside a decree in a final 
accounting, which action was joined with an action 
at law against the surety of the guardian, the 
guardian is not a necessary party.®! 

e. Iiiinitations and Laches 

Proceedings to open or set aside a guardian's settle¬ 
ment must be brought within the time prescribed by 
statute, and In the absence of any statutory llmitatidn, 
the proceeding may be barred by laches. 

Proceedings to open or set aside a guardian’s set¬ 
tlement must be brought within the time prescribed 
by statute.®® The time may begin to run from the 
date of the judgment,®® or from the time the ward 
attains his majority,®* but the latter limitation does 
not apply where the order settling the account and 
discharging the guardian was made without notice 
to the ward, and the guardian continues to hold him¬ 
self out as such;®® and it has also been held that 
limitations against relief based on the guardian’^ 
fraud do not necessarily begin to run when the con¬ 
fidential relation ends, but only when the influence 
of such relation has ceased to operate.®® Some 
courts have adopted by analogy, for suits to set 
aside settlements, the limitation fixed by statute for 
suits to set aside settlements by personal representa¬ 
tives.®*^ So it has been held that a bill to set aside 
a settlement for fraud, although not within the 
terms of a statute barring a bill of review after a 
lapse of three years, is by analogy governed by the 
same limitation.®® Where the bill is based on fraud, 
the statute commences to run from the discovery of 
the fraud.®® Where a statute provides that on the 

54ai Wash.—In re Sroufe, 134 P. 

471, 74 Wash. 639. 

28 C.J. p 1242 note 27. 

55. Wash.—In re Sroufe, 134 P. 

471, 74 Wash. 689. 

56. Vt.—Scovllle v. Brock, 67 A. 
967, 76 Vt. 386. 

57. Ind.—^Horton v. Hastings, 27 N. 
B. .388, 128 Ind. 103. 

C.J. p 1242 note 30. 

58. Ala.—Willis V. Rice, 87 So. 607, 
141 Ala. 168. 

Cal.—^In re Carlson’s Estate and 
Guardianship, 52 P.2d 576, 10 Cal. 
App.2a 341. 

28 C.J. p 1242 note 31. 

69. Ga.—Jordan v. Harber, 167 S- 
E. 652, 172 G^a. 139. 

28 C.J. p 1242 note 32. 

In maiana, character of alleged 
-fraud of guardian does not prevent 
running of limitation a.galnst right 
to set aside final account, since gen¬ 
eral statute of limitation tolling pe¬ 
riod, during which fraud could not 


for Use^and Benefit of Barnett, 61 
S.W,2d 1098, 260 Ky. 86. 

50. Ala.—Whitten v. Graves, 40 Ala. 
678. 

51. Okl.—Saxon v. National Surety 
Co., 264 P. 886, 129 Okl. 300. 

52. Cal.—Smith v. Fidelity & Depos¬ 
it Co. of Maryland, 19 P.2d 1018, 
130 CaLApp. 45. 

Ga.—Jordan v. Harber, 167 S.B. 652, 
172 Ga. 139. 

Ind.—Shipman v. Shipman, 192 N.B. 

849, 99 Ind.App. 446. 

Peu—I n re Stewart’s Estate, 9 Som. 

Leg.J. 148, 62 York Leg.Rec. 63. 

28 C.J. p 1242 note 26. 

Petition held timely filed 
U.S.—^Park v. Park, 87 P.Supp. 186, 
reversed on other grounds, C.C.A., 
123 F.2d 370. 

63; La.—Romero v, Romero, 66 So. 
263, 186 La. 274^ Ann.Cas.l916D 
292. 

N.D.—Reichert v. Reichert, 170 N.W. 
621, 41 N.D. 253. 
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marriage of a female ward the guardianship shall 
be immediately settled and the guardian discharged, 
the statute runs against her right to open the set¬ 
tlement from the date of her marriage. The mar¬ 
riage of the ward terminates the trust relation 
theretofore existing.®® The statute of limitations 
cannot be invoked by a guardian who is ordered to 
restate his account.®^ In the absence of any statu¬ 
tory limitation, a proceeding to open or set aside the 
settlement may be barred by laches.®^ In some ju¬ 
risdictions, where .the procedure to open a settle¬ 
ment is by bill of review in the probate court, the 
court follows by analogy the limitation of five years 
prescribed by the statute for review by writ of final 
decrees confirming the original or supplementary ac¬ 
count of any executor, administrator, or guardian.®® 
In others it has been held that the bill must be filed 
at the term at which the decree is rendered.®^ In 
at least one jurisdiction the relief may be had in the 
probate court in which the guardianship is pending 
at any time prior to final determination of the 
guardianship proceedings.®® Where relief is sought 
on the ground of fraud or mistake, the time for 
bringing the proceedings must depend on the sound 
discretion of the court, and the circumstances of 
each particular case considered with reference to 
the nature and extent of the account, the condition 


and situation of the parties, and the character and 
evidence of the alleged fraud or mistake.®® Mere 
delay on the part of the ward after reaching his 
majority will not bar relief where no testimony has 
been lost, and there has been no change of circum¬ 
stances affecting the guardian,®"^ a change affecting 
the guardian*s sureties being insufficient to warrant 
denial of relief.®® 

f. Pleadings 

A bill or petition to open or vacate a settlement 
should allege the making and approval of the settlement, 
set out facts showing a right to the relief sought, and 
negative all fault or negligence on the part of the com¬ 
plainant; and the grounds for correcting or setting aside 
the settlement must be proved as alleged. 

A bill or petition to open or vacate a settlement 
should allege the making and filing of a final set¬ 
tlement®® and its approval by the court,and should 
set out facts showing a right to the relief sought,*^! 
with certainty.*^® In proceedings to surcharge or 
falsify the account the errors complained of must be 
specifically pointed out,73 although failure to do 
so may be waived.^^ So if the object of a petition 
is to set aside a settlement for fraud it should al¬ 
lege some distinct and specific act of fraud^® from 
which complainant suffered injury.*^® It is also nec¬ 
essary that the bill negative all fault or negligence 


liave been discovered, does not apply 
to special statutory proceedlnsr to set 
aside eruardlan’s final account.—Ship- 
man V. Shipman, 192 N.H 849, 99 Ind. 
App. 445. 

ea Tex.—^Read v. Henderson, Civ. 
App., 67 S.W. 78. 

61. Ill.—Gilbert v. GuptUl, 34 Ill. 

112 . 

62. W.Va.—Plant v. Flttro, 63 S.B3. 
768, 66 W.Va. 147. 

28 aJ. P 1243 note 36. 

63. Pa.—^Littleton’s Appeal, 93 Pa. 
177. 

28 C.J. p 1243 note 36. 

Miss.—^Hendricks v. Huddleston, 
13 Miss. 422. 

65. 17. S.—^Hartford Accident & In¬ 
demnity Co. v. Hembree, C.C.A. 
Okl.. 122 F.2d 173. 

OkL—Appeal of Hlersrlnbottom, 65 P. 

2d 122, 176 OkL 188. 

Aoconnt of former guardian 

(1) A county court In Oklahoma 
has power to' reopen and examine 
the account of former guardian at 
any time prior to final termination 
of guardianship proceeding, even aft¬ 
er entry of order approving final re¬ 
port of guardian containing provi¬ 
sion expressly dlacharging sureties, 
i—Maryland Casualty Co. v. Waldrep, 
.C.aA.Okl., 126 F.2d 555. 

(2> So county court bad Jurisdic¬ 


tion to entertain petition to vacate 
order approving final account of mi¬ 
nors* guardian, notwithstanding 
county court had approved final ac¬ 
count and discharged guardian more 
than three years theretofore, and no 
appeal had been taken from order of 
county court.—^Merkle v. Waldrep, 89 
P.2d 746, 184 Okl. 633. 

66. Colo.—Williams v. Hankins, 258 
P. 1114, 82 Colo. 251. 

28 C.J. p 1243 note 38. ^ 

67. Me.—^Moore’s Appeal, 90 A. 1088, 
112 Me. 119, Ann.Cas.l917A 645. 

28 C.J. p 1243 note 39. 

6& Me.—^Moore’s Appeal, 90 A. 1088, 
112 Me. 119, Ann.Caa.l917A 645. 

69. Ind.—^Euler v. Euler, 102 N.E. 

856, 65 Ind.App. 547. 

28 C.J. p 1243 note 41. 

TO. Ind.—^Buler v. Euler, supra. 

71. Minn.—Wold v. People’s Trust & 
Savings Bank, 229 N.W. 785, 179 
Minn. 623. 

28 C.J. p 1243 note 43. 

Averments held snffioient 
Ind.—Marquess v. La Baw, 82 Ind. 
650. 

Okl.—Merkle v. Waldrep, 89 P.2d 746, 
184 Okl. 633—Cravens v. Lowe, 245 
P. 60, 117 Okl. 83. 

Tenn.—State, for Use of Laklns, v. 
Mallicoat, 76 S.W.2d 1031, 18 Tenn. 
App. 286. 


Averments held Insnfflolent 

Okl.—^Wilson v. Duncan, 110 P.2d 696, 
188 Okl. 456. 

Pa.—In re Stewart’s Estate, 6 A 2d 
66, 335 Pa. 40. 

Amendment 

Where a petition for review has 
been held Insufficient, it may not be 
amended after the period of limita¬ 
tion so as to Introduce new matter or 
new additional grounds.—In re Stew¬ 
art’s Estate, 9 Som.Leg.J., Pa., 148, 52 
York Leg.Rec. 63. 

72. Cal.—Silva v. Santos, 71 P. 703, 
138 Cal. 636. 

73. Ky.—^Fielder v. Harblson, 20 S. 
W. 608, 93 Ky. 482, 14 Ky.L. 481. 

28 C.J. p 1243 note 45. 

74. Ky.—Allen v. Westfall, 8 Ky.L. 
63 

28 aJ. p 1243 note 46. 

75. Pa.—^In re Stewart’s Estate, 9 
SoimLeg.J. 148, 52 York Leg.Rec. 
53. 

28 C.J. p 1243 note 47. 

Allegations held to concern Intrin¬ 
sic fraud, and therefore insufficient 
Okl.—Drum v. .^na Casualty & 
Surety Co., 116 P.2d 716, 189 Okl. 
307. 

76. Ala.—Grace v. Perunbo, 80 So. 
792, 202 Ala. 504. 

Ind.—^Euler v. Euler, 102 N.E. 866, 
65 Ind.App. 547. 

28 C.J. p 1244 note 48. 
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on the part of complainant^^ Thus it must be al¬ 
leged that the facts on which the petition is based 
were unknown to petitioner until after the decree, 
and a mere general averment of ignorance, or an 
averment of ignorance coupled with an admission of 
facts sufficient to put petitioner on inquiry, is in¬ 
sufficient.'^ 9 Where the suit can be brought only 
by one who did not contest the settlement, the peti¬ 
tion must allege that the petitioner did not do so.®® 
On a bill for a settlement of the guardian’s account, 
the court may on a prayer for general relief set 
aside for fraud a decree of the probate court dis¬ 
charging the gniardian.®! If the petitioner seeks to 
avoid the bar of the statute of limitations, he must 
plead facts tolling the statute,®^ such as legal disa¬ 
bility,®® and if he relies on undiscovered fraud he 
must show that he used due diligence to detect it 
and should state when any particular discovery was 
made, what it was, and why it was not discovered 
sooner.®^ The sureties not being parties to a pro¬ 
ceeding to surcharge settlements, it is not necessary 
to allege that the guardian’s bond was approved.®® 
Since such proceeding is part of the original guard¬ 
ianship proceeding, the petition in a proceeding in 
the probate court to vacate an order approving the 
guardian’s account need not name the ward as a 
party where the ward was named in the order ap¬ 
pointing the guardian.®® No question can be raised 
by exceptions merely as to the legality of particular 
items objected to.®*^ Objection of limitations or 
laches cannot be raised by demurrer to the bill.®® 

The grounds for correcting or setting aside the 
settlement must be proved as alleged,®® and only 
those errors specified can be inquired into.®® 


g. Evidence 

Accounts passed by the probate court are pHma' facFe 
correct, and the burden of showing error or fraud is 
on the complainant. General rules as to admissibility of 
evidence are applicable, and to Justify opening a settle¬ 
ment a clear case for relief must be shown. 

Accounts which have been passed by the probate 
court are prima facie correct,®^ and if error or 
fraud is relied on, the burden of showing these facts 
is on complainant.®® It has been held, however, 
that, where the relief sought is based on the neg¬ 
ligence of the guardian in the management of the 
estate, he has the burden of proving that he exer¬ 
cised the requisite diligence.®® The general rules 
as to the admissibility of evidence are applicable to 
these proceedings.®^ To justify opening the settle¬ 
ment a clear case for relief must be shown,®® es¬ 
pecially where the ward has acquiesced therein for 
a long period.®® Where the settlement was not 
prima facie correct because there were no vouch¬ 
ers for the expenditure of a portion of the principal, 
and it was impossible to tell from the evidence what 
became of that portion of the principal or that it 
was expended for any authorized purpose, a judg¬ 
ment surcharging the settlement was proper.®*^ 

h. Hearing and Determination 

The findings should be consistent with the pleadings 
and should point out the corrections and revisions by the 
court which, however, should confine Its review to the 
matters properly before It. In an action tried before a 
jury, proper Instructions should be given. Where the 
court restates the account, the restated account Is final. 

In proceedings to open or surcharge a final set¬ 
tlement, the findings should be consistent with the 


77. Ala«—Grace v. Perunbo, 80 So. 
792, 202 Ala. 504—Tutwiler v. 

Lane, 8 So. 104, 82 Ala. 456. 

76k Pa.—^In re Kuntz, 1 Lehigh 189. 
79, Ala.—Stoudenmlre v. De Bardel- 
aben, 72 Ala. 800. 

80i Ey.—^Parker v. Coffman. 121 S. 
W.2d 6. 276 Ky. 203—Penick v. 
Commonwealth, for Use and Benefit 
of Barnett. 61 S.W.2d 1098. 250 Ky. 
86 . 

8L Ala.—Willis v. Rice. 37 So. 607, 
141 Ala. 168. 

82. Ind.—Shipman v. Shipman, 192 
N.B. 849. 99 Ind.App. 446. 

88. Ind.—Shipman v. Shipman, su¬ 
pra. 

8^ Cal.—^Latalllade v. Orena, 27 P. 

924. 91 Cal. 566, 26 Am.S.R. 219. 
AUegrations held Insufflclent 
Okl.—Wilson V. Duncan, 110 P.2d 
596, 188 Okl. 466. 

85. Ky.—^Kuebler v, Taylor. 15 Ky. 
L. 884. 


88, U.S.—Maryland Casualty Co. v. 

Waldrep, C.C.A.Okl., 126 F.2d 666. 

87. Ky.—Tanner v. Skinner, 11 
Bush 120. 

88. Vt—Scoville v. Brock, 67 A. 
967, 76 Vt 386. 

89. Miss.—^Hooker v. Hooker, 31 
Miss. 448. 

9a Ky.—^Walker v. Thompson. 140 
S.W. 1046. 146 Ky. 697—Allen v. 
Westfall, 8 Ky.L. 68. 

91. Okl.—Merkle v. Waldrep, 89 P. 
2d 746. 184 Okl. 633. 

28 C.J. p 1244 note 59. 

92. U.S.—^Park v. Park, C.C.A.Ga.. 
128 F.2d 870, reversing, D.C., 37 F. 
Supp. 185. 

Ky.—McCoy v. Ferguson, 60 S.W.2d 
931, 249 Ky. 334, 90 A.L.R. 891. 

28 C.J. p 1244 note 60. 

93. Vt—Scoville v. Brock, 65 A 
677, 79 Vt 449, 118 Am.S.R. 975. 

94. Bvldenoe hdld admissible 

Mo.—State ex rel. Ellsworth v. Fi- 
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delity & Deposit Co. of Maryland, 
147 S.W.2d 131. 236 Mo.App. 850. 
28 C.J. p 1244 note 68 [a]. 

Evidence held Inadmissible 
Ind.—^Euler v. Euler, 102 N.E. 866, 66 
Ind.App. 647. 

28 C.J. p 1244 note 63 fb]. 

95. Evidence held snfflcient 
U.S.—Smith V. Smith. Mont. 224 F. 
1. 139 C.C.A 466, affirming. D.C., 
210 F. 947. 

28 C.J. p 1244 note 64 [aj. 

Evidence held insufficient 

Ind.—In re Green’s Guardianship. 

175 N.E. 268. 92 Ind.App. 314. 

La.—Cook V. Myrick, 168 So. 493, 
185 La. 69. 

N.T.—In re Gellens, 41 N.Y.S.2d 66. 
Or.—^Anderson v. Palmer, 224 P. 629, 
111 Or. 137. 

28 C.J. p 1244 note 64 [bj. 

9a Md.—^Morganstem v. Shuster. 7 
A 687, 66 Md. 260. 

Va.—Epes v. Williams/27 S.E. 427. 

97. Ky.—^Dawson v. Jenkins, 261 S. 
W. 206. 199 Ky. 420. 
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allegations of the pleadings.®^ They should desig¬ 
nate the items found correct as well as those found 
incorrect, and the corrections and revisions by the 
court should be particularly pointed out.®® A bill 
to surcharge and falsify an ex parte confirmed set¬ 
tlement does not overhaul the account and restate 
all its items, but deals only with those items sur- 
tAarged and falsified,^ although it has been held 
that, on petition to open a settlement and surcharge 
the account, it should be so opened as to allow cor¬ 
rection of errors on both sides.® A court which has 
jurisdiction to determine whether an order discharg¬ 
ing a guardian should be set aside can, in the exer¬ 
cise of such jurisdiction, determine whether a re¬ 
lease signed by the ward, and on which the order 
of discharge was based, was obtained fairly as re¬ 
quired by statute.® Where it appeared that a 
guardian who took possession of the ward's land 
and appropriated the proceeds for a number of 
years was charged with less than the annual rent 
and claimed credit for less than he was entitled to, 
it would be a fair adjustment of the accoimts to 
charge the guardian with the fair rental and allow 
him only the credit claimed in the settlement.^ 
Items not inventoried, and with respect to which no 
decision, order, or judgment was made or entered, 
cannot be reviewed on bill of review,® On a bill 
td review a final settlement, where the only judg¬ 
ment whicli the probate court can render is to decree 
the state of the guardian's account with all of his 
wards at the time of his final account and resigna¬ 
tion, the court may restate the account as to all of 
the wards, although one of them is not a party to 
l|ie suit,® but the court has no power on such pro¬ 
ceeding to hold the guardian liable as for devasta- 
yit.^ In an action tried before a jury to set aside 
a judgment dismissing a guardian and for the can¬ 
cellation of receipts and releases executed by plain¬ 
tiff, the court should correctly instruct the jury as 
to the law applicable to the case, granting proper 


requested instructions when their submission is jus¬ 
tified by the evidence and refusing requests the sub¬ 
mission of which is not so justified.® Thus where 
the action is grounded on actual fraud, it is error to 
submit an issue of constructive fraud and fail to 
charge on actual fraud.® A bill praying further 
accounting by a discharged guardian is properly dis¬ 
missed where it alleges no fraud in procuring the 
receipt and discharge and the testimony shows that 
the guardian paid the ward more than the latter 
was entitled to under a strict accounting.^® Where 
the court, on opening a final settlement, restates the 
account, the restated account must be deemed final.^i 
A judgment setting aside the approval of a guard¬ 
ian's report does not operate, as between the im¬ 
mediate parties, to invalidate a loan made by the 
guardian, although it does operate as a refusal to 
approve the loan.^® 

i. Appeal 

Notwithstanding the title of the petition, an appeal 
may be considered as one from a decree as regards 
authentication of the record; and the court will Indulge 
presumptions as to the ground for sustaining a demurrer, 
and will not disturb findings of the lower court on con¬ 
flicting evidence. 

Although the petition is entitled in the matter of 
the estate and guardianship of a designated minor, 
yet the pleadings on both sides being drafted in ef¬ 
fect as they would be in a suit directly in equity to 
set aside the order settling the guardian's account, 
and the findings and decree being such as would 
follow the trial of such an action, the appeal will 
be considered one from a decree as regards the au¬ 
thentication of the record and the necessity of the 
findings supporting the decree.^® Where a demur¬ 
rer is sustained to a petition to review a final set¬ 
tlement, and it appears that the husband sued with¬ 
out joining the wife, it will be presumed that the 
demurrer was sustained on that ground.^^ As in 
other cases, findings of the lower court on conflict¬ 
ing evidence will not be disturbed.^® 


vn. ACTIONS 


§ 168. Right of Action and Defenses . ian and ward or their personal representatives are 

Questions as to rights of action between guard- ( considered infra § 169; as to rights of action of 


9& Ind.—Wainwrlght v. Smith, 20 
N.B. 297. 117 Ind. 414. 

2'^ C.J. p 1244 note 66. 

99. Tex.—Jones v. Parker, 3 S.W. 
222, 67 Tex 76. 

1. W.Va.—Wlndon v. Stewart, 87 S. 
EL 603, 48 W.V£U 488. 

2. S.C.—^Ployd V,' Pries ter, 29 S.C. 
Bq. 248. 

3. S.D.—In re Paddock's Guardian¬ 
ship. 299 N.W. 867. 

4 Ky.—Taylor v. Taylor, 19 S.W. 
628, 14 Ky.L. 379. 


6. Tex.—^Tates v, Watson, ComJVjpp.. 
221 S.W. 966. 

a. Tex—^N’icholson v. Nicholson. 125 
. S.W. 965, 69 TexCiv.App. 367. 

7m Tex—^Nicholson v. Nicholson, su¬ 
pra. 

28 C.J. p 1245 note 73. 

a XJ.S.—^Park v. Park, C.O.A.Ga.. 123 
P.2d 370, reversing. D.C., 87 P. 
Supp. 185. 

a U.S.—^Park v. Park, supra. 
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la Fla.—Gladney v. Graham. 183 
So. 299. 138 Fla. 785. 

IL Me.—^Moore's Appeal, 90 A. 1088, 
112 Me. 119, Ann.CaB.1917A 646. 

12. Tex—Shaw v. Dalston, Clv.App., 
18 S.W.2d 215, error refused. 

la CaL—In re Wells, 78 P. 1066, 
140 Cal. 849. 

14L Ala.—Whitten v. Graves, 40 Ala. 
678. 

la Tex.—^Nicholson v. Nicholson. 
126 S.W. 966. 69 TexCiv.App. 867. 
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guardian or ward against third persons, infra § 170; 
as to rights of action by third person against guard¬ 
ian or ward, infra § 171; as to defenses, set-off, 
and counterclaim, infra § 172; and as to represen¬ 
tation of ward as plaintiff or defendant by guard¬ 
ian, infra § 175. 

Examine Pocket Parts for later cases. 

§ 169. -Actions between Guardian and 

Ward or Their Personal Representa¬ 
tives 

a. Actions by guardian against ward 

b. Actions by ward against guardian 

c Actions by ward against personal rep¬ 
resentative of guardian 

d. Actions by personal representative of 
ward or ward’s spouse 

c. Actions by new guardian against pred¬ 

ecessor 

a. Actions by Guardian against Ward 

Usually a guardian may not maintain an action at 
law against hla ward pending the guardianship or before 
the guardian’s account has been adjusted and settled. 

Ordinarily a guardian cannot maintain an action 
at law against the ward pending the guardianship, 
or before his account is adjusted and settled.!*^ 

There is lack of agreement as to whether a per¬ 
son who has been discharged as guardian and his 
account settled may maintain an action against the 
former ward on a claim arising out of the guardian¬ 
ship. According to some authorities an action is 
maintainable by a former guardian against his 
ward on an order of the probate court allowing the 
account of the guardian for money paid for the 


ward’s use;^® and after termination of the guard¬ 
ianship the guardian may recover for necessaries 
furnished the ward.^® According to other authori¬ 
ties, regardless of the moral obligation of the ward 
to reimburse the guardian, the ward cannot be held 
liable in a personal suit, as distinguished from a 
suit or proceeding for reimbursement out of his es¬ 
tate, unless he has admitted a legal obligation by 
an express promise to payand a promise to pay 
will not be inferred from the fact that the account 
on which the claim arises was audited and allowed 
by the probate or orphans’ court.®^ By virtue of 
statute in some jurisdictions, where the probate or 
orphans’ court has, on an accounting, decreed a bal¬ 
ance in favor of the guardian, the guardian may en¬ 
force such decree by a writ of fieri facias against 
the estate of the ward but not by an action at law.®® 

Appointment of guardian pending suit. There is 
authority for the view that where, during the pend¬ 
ency of an equitable suit, plaintiff is appointed 
guardian of defendant, the bill will be dismissed un¬ 
less plaintiff resigns from the office of guardian,®® 

b. Actions by Ward against Guardian 

In general a ward may not, pending the guardianship, 
maintain an action against the guardian to recover 
money or property of the guardianship estate; but the 
existence of the relationship of guardian and ward does 
not of Itself preclude every action by the ward against 
the guardian, and, after the termination of the guardian¬ 
ship, the former ward may enforce rights of action 
against the former guardian. 

Ordinarily the ward cannot, pending the guard¬ 
ianship, maintain an action against the guardian, or 
tutor to recover money or property due him by the 
latter.®^ As a general rule no right of action aris¬ 
es in the ward’s favor until after there has been a 
final accounting and a balance has been struck®® 


10L Mlsa—^Dayls v. Davla, 99 So. 
673, 185 Miss. 214. 

Wash.—Hupe v. Robison, 247 P. 964, 
965. 189 Wash. 692, 47 A.L..R. 565, 
quoting OorpTLs JUxls. 

28 C.J. p 1245 note 80. 

Reason for mle 

’'Committed as he [guardian] Is to 
the care and protection of the ward's 
Interests, going to law with the ward 
to recover a Judgment against him 
and his property Is precluded as In¬ 
consistent."—Schneider v. Schneider, 
152 A. 498, 499. 160 Md. 18. 72 A.L.R. 
449. 

Oenerally guardian or one standing 
In pleuse of parent cannot sue ward. 
—Schneider v. Schneider, supra. 

In equity 

A guardian cannot maintain an ac¬ 
tion, either In personam or in rem. 
In a chancery court against the ward. 
—^Davls V. Davis, 99 So. 673, 186 
Miss. 214. 


17- Wash.—Rupe v. Robison, 247 P. 
964. 955. 189 Wash. 692, 47 A.L..R 
566, quoting Corpus Juxis. 

28 C.J. p 1245 note 81. 
la Iowa.—^Klng v. King, 40 Iowa 
120 . 

19. Conn.—Mills v.' St John, 2 Root 
188. 

aa Ala.—^Duval v. Chaudron, 10 
Ala. 891. 

Mo.—^Frost V. Winston, 32 Mo. 489. 
28 C.J. p 1246 note 84. 

SI. Ala.—^Duval v. Chaudron. 10 Ala. 
391. 

82. Fa.—Shollenberger's ALppeaJ, 21 
Pa. 387. 

28 C.J. p 1245 note 86. 

sa N.a—Smith V. Dudley. 16 N.C. 
854. 

28 O.J. p 1245 note 87. 

24. Da.—Olevia v. Rusclana^ App., 13 
So.2d 68. 


Miss.—S. Fidelity & Guaranty Co. 
V. Jackson, 72 So. 150, 111 Miss- 
702. 

Tenn.—Minter v. Clark, 22 S.W, 78, 92 
Tenn. 459. 

28 C.J. p 1245 note 88. 

Alleged conversion 
A ward has no right pending rela¬ 
tionship of guardian and ward to 
maintain a common-law action 
against guardian for damages for al¬ 
leged conversion of ward's property. 
—Dillon V. Bessant 199 S.E1 862, 863. 
58 Ga.App. 769, citing Corpus Juris, 
and followed In Goette v. Bessant, 
199 S.EI 863, 58 Ga.App. 770. 

25. Ala—Chapman v. Chapman, 32 
Ala. 106. 

Me.—In re Morse's Estate, 19 A. 2d 
247, 250, 137 Me. 302, citing Corpus 
Juris. 

R.I.—Champlln v. Slocum, 103 A. 706, 
707, 41 R.L 227. 

28 CJ. p 1246 note 89. 
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or until a refusal to account.^® In other words, an 
actipn of assumpsit, indebitatus assumpsit, or for 
money had and received cannot be maintained by 
the ward against the guardian before a settlement 
of the latter’s accounts.^^ 

The foregoing general rule, however, does not in¬ 
clude all matters of litigation which may arise be¬ 
tween the guardian and the ward,2 8 nor does it ex¬ 
empt the guardian from every action at law.29 It 
is confined to such questions and rights as arise out 
of, or pertain to, the guardianship.®® The rule does 
not apply so as to preclude an action before an ac¬ 
counting has been had, where the claim in ques¬ 
tion does not involve any question of accounting, 
as where the action is simply one to recover dam¬ 
ages for fraud and conspiracy,®^ or where the 
ward’s property consists of a single claim already 
ascertained and certain as to the amount;®® neither 
does the rule apply to a claim which cannot proper¬ 
ly be adjusted in a settlement of the guardian’s ac¬ 
count in the probate court.®® 

There is authority for the view that, where there 
has been a settlement of accounts, and a refusal to 
pay over the balance due, an action at common law 
may be maintained to recover the amount due on 


the settlement, or the amount which the guardian 
has in a new and independent contract agreed to pay 
as an individual in consideration of a closing of the 
accounts and a release of the sureties.®^ 

A suit by a ward to cancel a release executed by 
him to the guardian is not subject to the objection 
that it constitutes a collateral attack on the judg¬ 
ment in the guardianship proceeding which has be¬ 
come final.®® 

The rule which requires a settlement to ascer¬ 
tain the balance due to the ward before an action 
may be brought does not apply where there is not a 
legal guardianship.®® 

When a personal recovery is sought against a 
guardian in an action by the ward, the guardian 
should be sued in his individual capacity.®*^ 

Termination of guardianship; attainment of ma¬ 
jority, On attaining his majority, the ward may 
maintain an action against the guardian individu¬ 
ally.®® While the right of a ward who has at¬ 
tained majority to maintain an action against the 
guardian without awaiting a settlement of accounts 
has been recognized or upheld under some circum¬ 
stances,®® according to some cases, a.ssumpsit does 


Aoooimtlnsr boford 6lerk 
In North Carolina minor ward can¬ 
not maintain action In superior court 
for accounting and damages, but 
must first require accounting before 
clerk, where clerk made appointment. 
~Mose& V. Moses, 169 S.E. 27S, 204 
Tt.C. 667. 

2e. Conn.—^Robertson v. Robertson, 

1 Root 61. 

27. .Me.—^Hopkins v. Ersklne, 107 A. 
829, 118 Ma 276. 

28 aJ. p 1246 note 91. 

'Accounting and settlement in general 
see supra SS 143-167. 

Necessity for accounting and settle- 
inent before prosecution of action I 
on guardian’s bond see Infra § 213. 

28. R.I.—Champlin v. Slocum, 103 A 
706, 41 R.L 227. 

S.D.—^Dye y. Dodd, 226 N.W, 666, 55 
S.D. 429. 

Action against guardian and others 

Accounting between guardian and 
wards was not a condition precedent 
to action against guardian and oth- 
,ers to recover money wrongfully 
taken from wards and converted to 
use of defendant bank.—^Dye v. Dodd, 

■ supra;* 

29. S.C.—y. Oallman, 40 S.C.L. 
' 332 . 

i S-D.-^Dye v. Dodd, 226 N.W. 666, 66 
S.D. 429, 

' I . ■ r I 

30. R.I.—Champlin v. Slocum, 108 A. 
706, 41 R.L 2-27. 

28 C.J. p 1246 note 96. 


31. N.T.—Koch V. Le Frols, 16 N. 
Y.S. 928, 61 Hun 205. 

S.D.—Dye v. Dodd, 226 N.W. 666, 
667, 55 S.D. 429, quoting Corpus 
Juris. 

28 C.J. p 1246 note 97. 

32. Va.—Sage v. Hammonds, 27 
Gratt. 661, 68 Va. 661. 

33. RI.—Champlin v. Slocum, 108 
A 706, 41 R.I. 227. 

28 C.J. p 1246 note 99. 

34. Ohio.—Lindsay v. Lindsay, 28 
Ohio St. 157. 

35. Cal.—^Hosch v. Hampton, 125 P. 
2d 881, 52 Cal.App.2d 111. 

36. payments of soldier’s allotments 

The rule requiring settlement did 
not apply to allotment payments, 
made pursuant to Act of Congress of 
Oct. 6, 1917, to a sister of a soldier 
for the benefit of a minor child of 
such soldier, notwithstanding such 
sister was designated as guardian in 
the award of the allotments, since 
she was not a guardian but at most 
an agent to receive and deliver such | 
allotments.—Giles v. Woods, 103 So. 
561. 212 Ala. 522. 

Acts after termination of guardian., 
ship 

Although the marriage of a feme 
sole guardian extinguishes her pow¬ 
er as guardian, yet where after such 
extinguishment she continues to have 
charge of the property of the ward 
and receives rents and profits, the 
ward after full age may sustain an 
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action of account against her as bail¬ 
iff.—^Field V. Torrey, 7 Vt. 372. 

37. Ala.—Scott v. Reeves, 81 So. 
453, 131 Ala. 612. 

3a Ind.—^Hays v. Walker, 90 Ind. 
105. 

28 C.J. p 1246 note 4. 

Quardianship de son tort 
In the case of a guardianship de 
son tort, created by the assumption 
of control over the person and the 
earnings or services of a minor, the 
latter, on attaining majority, may 
maintain against the guardian an ac¬ 
tion for money had and received to 
recover such earnings or the value of 
services rendered to the guardian.— 
Stetina v. Bergstein. 221 S.W. 420, 
204 Mo.App. 366—Zeldeman v. Mo- 
lasky, 94 S.W. 764, 118 Mo.App. 106. 

39b Action for waste or conversion 
Where, under the statutes of the 
state, guardianship ceases when the 
ward arrives at the age of major¬ 
ity, on the happening of such event 
the former ward may sue the former 
guardian for waste or conversion of 
the estate without awaiting a settle¬ 
ment of his accounts and formal dis¬ 
charge.—^Hlx V. Duncan, Tex.Civ. 
App., 99 S.W. 422. 

Where pemon acts as guardian wltlu 
out authority 

(1) Ward, on attaining majority, 
has choice between action for tort 
and accounting against one assuming 
to act as guardian without authority. 
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not lie against the guardian before an accounting 
and settlement notwithstanding the termination of 
the guardianship by the ward's attaining majority^o 
or by other causes.^i 

In Louisiana the rights of a ward against his tu¬ 
tor, after reaching majority or after being emanci¬ 
pated, may be determined and fixed only on an ac¬ 
counting and the ward may not bring a direct ac¬ 
tion against the tutor to recover the amount which 
the ward believes is due him,^2 an accounting 

is not required in order to fix the liability of an un¬ 
dertutor for the wrongful handling and adminis¬ 
tration of a minor’s property and affairs, illegally 
committed to the undertutor by the tutor, and to 
permit the ward, on reaching majority or becoming 
emancipated, to litigate with the undertutor the 
question of the latter’s liability arising from his 
control of the person of the ward and the admin¬ 
istration of the latter's property.^S 

In determining whether the ward, after coming 
of age, may maintain an action at law against the 
guardian, a distinction has been made in some ju¬ 
risdictions between transactions occurring during 
the guardianship and transactions after the ward 
reaches majority in that assumpsit does not lie 
against the guardian with regard to the former 
transactions,^^' while as to the latter the proper 
remedy is an action at law.*5 

a Actions by Ward against Personal Repre¬ 
sentative of G-uardian 

As a general rule an action by a ward will lie to 
recover from his deceased guardian’s estate property of 
the ward’s estate, but, In some Jurisdictions, a proceeding 
to require the representative of a deceased tutor to file 
an account of the tutorship Is the proper proceeding un¬ 
der acme circumstances rather than a suit against the 
succession of the tutor. 

It has been held or recognized, that an action 
will lie by a ward against the estate of his deceased 


guardian to recover money or property belonging to 
the ward’s estate.^® 

In Louisiana, however, minor heirs cannot sue the 
succession of their tutor, but should call on the 
executors of the deceased to file an account of his 
tutorship, and by opposition thereto raise issues in¬ 
volving its correctness.^*^ 

d. Actions by Personal Representative of Ward 

or Ward's Spouse 

The right of the personal representative of a deceased 
ward to maintain an action to recover the proceeds of 
the sale of real property of the ward, which came into the 
hands of the guardian, has been den.led In some jurisdic¬ 
tions; the right of the personal representative of the 
ward’s husband, who survived his wife but who did not 
take out administration on her estate, to recover prop¬ 
erty of her guardianship estate from the guardian has 
been recognized. 

It has been held that, where under constitutional 
and statutory provisions legal and equitable rights 
are administered in the same action, the administra¬ 
tor of a deceased ward suing alone, is not entitled 
to recover, in an action against the administrator 
of the deceased guardian, moneys which came into 
the guardian's hands as proceeds of real estate of 
the ward which had been sold under a decree of 
partition.^® Where a husband survives his wife 
but does not in his lifetime take out administration 
on her estate, his executor or administrator may 
sue the guardian of the wife for her estate com¬ 
mitted to him.49 

e. Actions by New Guardian against' Predeces¬ 

sor 

The right of a succeeding guardian to maintain-an 
action against a former guardian for conversion of guard¬ 
ianship funds has been recognized. 

A succeeding guardian may sue the former guard¬ 
ian or his estate for conversion of funds of the 
ward.®® The view has been taken that a newly ap¬ 
pointed guardian should make a demand on the for¬ 
mer guardian for a delivery of the ward’s property 
before bringing an action to recover it.®i 


—Rear v. Olson, 268 N.W. 867, 219 
Wls. 822. 

(2) An action for money had and 
received will lie on behalf of a ward 
on attaining; the agre of maturity 
agrainst one who has assumed the re¬ 
lation of guardian without authority, 
even' though the trust Is unsettled 
and open.—Stetlna v. Bergsteln, 221 
S.W. 420, 204 Mo.App. 366—Zelde- 
man v. Molasky, 94 S.W. 754, 118 Mo. 
App. 106—28 C.J. p 1246 note 6 [bj. 
4a Mass.—^Brooks v. Brooks, 11 
Cush. 18. 

W.Va.—^Mitchell v. Penny, 66 S.B. 
1003, 66 W.Va. 660, 136 Am.S.R. 
1046, 26 LuR.A.,N.S., 788. 


41. W.Va.—Mitchell v. Penny, su¬ 
pra. 

28 C.J. p 1246 note 8. 

42. La.—Olevla v. Rusclana, App., 
13 So.2d 68—^Hanks v. Alexander, 
App., 167 So. 772, rehearing 154 So. 
374. 

43. La.—^Hanks v. Alexander, supra. 

44. Pa.—^Denison v. Cornwell, 17 
Serg. & R. 374. 

Transactions Included In guardian’s 
account see supra S 149. 

45. Pa.—^Bvans’ Bstate, 11 Pa. Co. 
824. 


46. Md.—Green v. Johnson, 3 Gill & 
J. 389. 

28 C.J. p 1247 note 13. 

47. La.—Lay v. O’Neal, 27 La.Ann. 
643. 

43. N.C.—^Allison v. Robinson, 78 N. 
O. 222. 

28 C.J. p 1247 note 16. 

49. Va.—Templeton v. Fauntleroy, 
3 Rand. 434, 24 Va. 484. 

Sa Ind.—^Harshman v. McBride. 28 
N.B. 664, 2 Ind.App. 382. - 
New guardian as plaintiff In action on 
bond of predecessor see Infra S 216. 

51. G£l—^I nferior Court v. Cherry, 
14 Ga. 694. 
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It has been held that, until the opposition to the 
account of the executor for maladministration is 
decided, the tutor of a minor who is interested in 
the succession cannot sue his predecessor for failing 
to exact an account from the executor.52 

§ 170. — Actions by Guardian or Ward 

against Third Persons 

a. By guardian 

b. By personal representative of guard¬ 

ian 

c. By new guardian 

d. By ward or by assignee or spouse of 

ward 

a. By Guardian 

(1) Pending guardianship 

(2) After termination of guardianship 

(1) Pending Guardianship 

(a) General considerations 

(b) Actions relating to realty 

(c) Miscellaneous actions 

(a) General Considerations 

A general guardian may enforce the rights of his 
ward by appropriate action when duly authorized, but In 
some Jurisdictions it Is necessary that authority to sue 
should be conferred by statute either expressly or Im¬ 
pliedly. 

The general guardian may, when duly author¬ 
ized, enforce his ward’s rights by appropriate action 
instituted in the ward’s behalf,53 and statutes fre¬ 
quently confer on the guardian the right to sue.^^ 
In jurisdictions in which the powers of a guardian 
are strictly statutory, he must find his authority to 
sue in the provisions of the statutes his right to 


sue is confined to actions which he is expressly au¬ 
thorized by statute to maintain and to cases in 
which the right to sue is an essential incident of 
the duties devolved on him by statute. 5® 

Leave of court is not necessary to enable a 
guardian to bring a suit or action to protect the 
rights or interest of his ward if the guardian is 
otherwise entitled to sue,®"^ unless judicial authori¬ 
zation to bring suit is required by statute.®® The 
court cannot admit a person to sue as guardian if 
he is not a guardian,®® and a person acting under 
an order purporting to appoint him guardian, which 
is a nullity because of lack of jurisdiction of the 
court to make the appointment, may not sue as 
guardian.®® A tutor’s authority to sue is sufficient¬ 
ly shown by the order of a family meeting and its 
homologation by the judge.®! 

A remedy in equity, pursued by a guardian, may 
be preventive as well as compensatory with respect 
to a threatened loss by mismanagement of the es¬ 
tate of the ward.®® 

The representation of a ward by his guardian 
and the name in which the guardian should sue are 
discussed infra § 175. 

(b) Actions Relating to Realty 

The right of a guardian to maintain an action, or 
particular type of actions, with respect to the real prop¬ 
erty of his ward has been denied In some cases and af¬ 
firmed In others, the determination of the question de¬ 
pending largely on the rights of the guardian as to the 
possession and control of such property or on the exist¬ 
ence or nonexistence of an authorizing statute. 

In view of differing rules as to a guardian’s right 
to possession and control of real property of his 
ward, considered supra § 74, and also of the exist¬ 
ence of certain pertinent statutes, there has been 
some variance in holdings with respect to his right 


62. La.—^Kellar v. Hidgley, 9 La. 

Ann. 48. I 

53. n.S.—Workmen’s Compensation 
Exchange v. Chicago, M., St. P. & 
P. R. Co., D.aidaho, 45 P.2d 886 . 
Ky.—^Walker v. Smyser, 80 Ky. 620, 
632, 4 Ey.L 662. 

28 CJ. p 1247 note 25. 

One parent guardian 
Where the father Is the regularly 
appointed general guardian of the 
children, the mother, in her capacity 
as such, Is not authorized to sue for 
them.—^Los Angeles County v. Wi- 
nans, 109 P. 640. 13 Cal.App. 284. 
Bight of guardian to sue as trustee 
of an express trust see the C.J.S. 
title Parties 5 11. also 47 C.J. p 
38 note 55 [c]. 

64u Iowa.—^McFerren v. First Nat 
Bank of Webster City, 288 N.W. 
914, 214 Iowa 198. 


66 . Ind.—^Martin v. Caldwell, 96 N. 

E. 660, 49 Ind.App. 1 . 

Mo.—Scott V. Royston, 128 S.W. 464, 
223 Mo. 668 . 

66 . Ind.—Campbell v. Pichter, 81 N. 
E. 661, 168 Ind. 645, 11 Ann.Cas. 
1089. 

67. Kan.—Nelson v. Nelson. 12 P. 2 d 
800, 801, 136 Kan. 1, quoting Oor- 
pns JtulB, 

Neb.—^Bennett v. Bennett, 91 N.W. 
409, 96 N.W. 994. 65 Neb. 432. 

IB. XUlnols, In view of a statutory 
provision authorizing guardian to 
sue under certain circumstances, Ca¬ 
hill Rev.Stl933 c 64 § 17, Smith- 
Hurd StAnnot. c 64 5 17, as it read 
prior to Probate Act of 1939, the 
guardian could sue to protect lights 
of his ward, in certain cases, with¬ 
out leave of the probate coua^ pro¬ 
vided the compounding of a debt due 
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to the minor ward, with possible re¬ 
sultant loss to the ward, was not 
contemplated.—Gasklll v. Nesselroth, 
282 IlLApp. 493. 

68 . Kan.—^Nelson v. Nelson, 12 P. 2 d 
800. 801, 186 Kan. 1, quoting Ctor- 
pwi Juris. 

N.T.—Muller v. Naumann. 83 N.T.S. 

488, 85 App.Dlv. 337. 

Puerto Rico.—^Delgado v. Cabassa, 10 
Puerto Rico 48. 

681 DeL—Wilson v. Vandyke, 2 Del. 
29. 

Defects In appointment or qualifica¬ 
tion of gruardian as defense see In¬ 
fra S 172. 

ea Ohio.—Addams v. State, 136 N. 
E. 667, 104 Ohio St. 475. 

61. La.—Segur v. Sorel, 11 La. 489. 

eSL Ala.—Ward v. Jossen, 119 So. 
220, 218 Ala. 630. 
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to maintain actions with relation to such property. 
So it has been held or recognized that, in the ab¬ 
sence of statutory authorization, a guardian has no 
authority to bring suits with relation to the real es¬ 
tate of his ward,®3 or is without authority to main¬ 
tain particular actions, such as a writ of entry^^ 
or ejectment.®® According to some cases, however, 
the guardian may maintain an action for posses¬ 
sion,®® such as a writ of forcible entry and de¬ 
tainer®*^ or ejectment,®® and he may maintain an 
action for trespass.®® Some statutes have so been 
construed as to authorize a guardian who is in right¬ 
ful possession of real property to maintain an ac¬ 
tion to enjoin injury thereto,7® but not to author¬ 
ize a guardian who has never been in possession 
to recover possession'll or to maintain an action of 
waste against a person in possession.*^® 

It has been held or recognized, sometimes under 
statutes conferring authority, that a guardian may 
sue for partition on behalf of the ward ;'^® but some 
statutes have so been construed as not to author¬ 
ize a guardian to maintain an action to review par- 
tion proceedings.*^^ 

The right of a guardian to maintain an action for 
rents, or compensation for the use, of real property 
of his ward has been recognized,*^® as has the right 
-of the guardian to sue to foreclose a mortgage for 


the benefit of the ward.^® 

The guardian may not sue on the strength of 
the ward's heirship to set aside as fraudulent a 
conveyance by the ancestor.*^*^ In a suit in equity 
by a guardian to protect the ward’s estate from 
the mismanagement of the guardian in the purchase 
of realty with funds of the ward, equity must be 
done on each side.^® 

In Louisiana, where property, in possession of 
minors whose title is ostensibly valid and record¬ 
ed is seized by an individual judgment creditor of 
the tutor as the latter’s property, the creditor mak¬ 
ing no claim that the infant’s title is invalid, the 
tutor may properly bring suit to enjoin the sale.^® 
Ordinarily the advice of a family meeting is not 
necessary to authorize a suit by a tutor to recover 
real estate belonging to his ward.®® However, tu¬ 
tors must be specially authorized by a family meet¬ 
ing to sue for partition.®! 

The representation of a ward by his guardian 
and the name in which the guardian should sue are 
discussed infra § 175. 

Guardian in socage* A guardian in socage has 
or had such an interest in the lands of the ward 
as entitles or entitled him to maintain trespass for 
injuries to it,®® an action for possession of it,®® 


'63. Ill.—Muller V. Benner, 69 Ill. 
108. 

64. Mass.—Jennings v. Collins, 99 
Mass. 29, 96 Am.D. 687. 

66. Mich.—^Kinney v. Harrett, 8 N. 
W. 708, 46 Mich. 87. 

66. Conn.—Cole v. Jerman, 59 A. 
426, 77 Conn. 374—^Palmer v. Chese- 
horo, 10 A. 608, 65 Conn. 114. 

Mo.—^Beaghler v. Messlck, App., 202 
S.W. 409. 

67. Mo.—^Beaghler v. Messlck, supra. 
Or.—Simmons v. Zarthas, 196 P. 167, 

99 Or. 476. 

■68. Mo.—Jennings v. Cherry, 267 S. 

W. 438, 301 Mo. 321. 

28 C.J. p 1248 note 44. 

69. Tex.—^Parks v. Dial, 56 Tex. 261. 

70. Ind.—Kinsley v. Kinsley, 49 N. 
E. 819, 160 Ind. 67. 

28 C.J. p 1248 note 40. 

71. Ind.—Tucker v. White, 62 N.B. 
758, 28 Ind.App. 328. 

72. Ind.—^Wilson v. Qaley, 2 N.B. 
736, 103 Ind. 267. 

73. Ky.—^Auxler v, Auxler, 206 S.W. 
789, 182 Ky. 588. 

28 C.J. p 1248 note 46. 

XxL Texas, in view of statutory pro¬ 
visions giving the guardian the right 
to possession and management of all 
property of the ward and requiring 
the guardian to use due diligence to 
Tecover possession of all such prop-^ 


erty, Vernon Clv.St.Annot. arts 4164, 
4168, a guardian had the duty to in¬ 
stitute proper suit to reduce to pos¬ 
session and segregate from joint In¬ 
terests of others, ward's undivided 
Interest In certain lands, and this 
Included the guardian's participation 
with others in a suit for partition; 
the district court of the county In 
which such lands were located had 
Jurisdiction of the parties and sub¬ 
ject matter of the suit for partition 
in which the guardian joined, and 
couM order a sale for division, not¬ 
withstanding no leave or order au¬ 
thorizing the guardian to sue or to 
sell the ward's Interest was granted 
by the probate court of another 
county, by which the guardian was 
appointed.—^American Indemnity Co. 
V. Padgett, Civ.App., 136 S.W.2d 264. 

74. Ind,—^Bundy v. Hall, 60 Ind. 177. 

75. N.T.—Coakley v. Mahar, 36 Hun 
167. 

28 C.J. p 1248 note 60. 

76. Mich.—^Norton v. Ohrns, 35 N. 
W. 176, 67 Mich. 612. 

28 Q.J. p 1248 note 64. 

77. N.H.—Cook V. Lee, 68 A. 611, 72 
N.H. -669. 

78. Ala.—Ward v. Jossen, 119 So. 
220, 218 Ala. 630. 

Beoonveyance of property 
The reconveyance of such title as 
vested In the ward was required In 
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accordance with the rule stated in 
the text.—^Ward v. Jossen, supra. 
Suit xnalutalnahle 
Bill to dlsalElrm Investment of 
ward's funds by guardian In pur¬ 
chasing realty was maintainable as 
against contention that parties could 
not be placed In statu quo, since bill 
did not disclose that parties could 
not be placed In statu quo In so far 
as that was essential to relief on 
behalf of the ward.—Ward v. Jos¬ 
sen, supra. 

79. La.—^McBnery v. Letchford, 23 
La.Ann. 617. 

80. La.—^Beard v. Morancy, 3 Rob. 
119. 

81. La.—^Vinson v. Vinson, 29 So. 
701, 105 La. 30. 

28 C.J. p 1248 note 64. 

82. Ill.—^Muller v. Benner, 69 Ill. 
108. 

N.T.—Byrne v. Van Hoesen, 6 Johns. 

66 . 

Va.—Truss v. Old, 6 Rand. 656, 27 
Va. 566, 18 Am.D. 748. 

Nature and present existence of 
guardianship In socage see supra 
9 8 . 

83. Ill.—^Muller v. Benner, 69 Ill. 
108. 

N.T.—^Poley v. Mutual L. Ins. Co., 34 
■ N.B. 211, 138 N.T. 333, 34 Am.S.R. 

456, 20 L.R.A. 6?0. 

28 C.J. p 1059 note 19. 
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including an action of ejectment,^* or an action to 
recover rents and profits.®® 

(c) Miscellaneous Actions 

Some authorities, sometimes by virtue of statutory 
provision, recognize broad authority in a guardian to 
maintain actions to enforce or protect the ward’s In¬ 
terest In personal property, to recover debts or demands 
due the ward, to enforce liability based on personal 
torts against the ward, and to recover with respect to 
the care and maintenance of, or necessaries furnished 
to, the ward. 

The right of a guardian to protect his ward's 
rights in personalty by suit has been recognized or 
upheld.86 So, according to some cases, the guard¬ 
ian may maintain an action to recover possession of 
the ward’s personalty,but other authorities deny 
the right of the guardian to maintain such an ac- 
tion.88 The guardian may not as an individual, 
rather than as guardian, bring suit to recover mon¬ 
ey or property belonging to the ward.*^ Where 
property of- the ward is placed in the possession of 
a third person pursuant to a contract made by the 
guardian, the latter may maintain an action against 
such third person to recover, for the benefit of the 
ward, damages for the failure of such third person 
to return the property.^® In Louisiana it has been 
held that a tutor who has retained possession of a 
movable belonging to the minor, instead of selling 


it as required by statute, may not maintain an ac¬ 
tion, as tutor, to recover from a third person dam¬ 
ages alleged to have resulted from the seizure of 
such movable under process.®^ 

It has been held or recognized, sometimes by 
virtue of statute, that a guardian may enforce 
collection of debts, due the ward.®^ According to 
some cases, where the ward, as beneficiary, has a 
right of action against a benefit society, the guard¬ 
ian may and should bring the action,®® and a guard¬ 
ian for heirs may sue on a promissory note payable 
to the ancestor of his wards on showing that they 
are the only heirs of the payee and that there has 
been no administration on his estate.®^ There is 
authority for the view, however, that a guardian 
does not have a right of action to collect or enforce 
a debt or demand payable to an infant ward.®® 

Under a statute providing that a guardian shall 
receive and sue for debts and demands due the 
ward, it has been held that the guardian of a minor 
ward may maintain an action against the adminis¬ 
trator of an estate to recover the ward’s distributive 
share of such estate, even though an inventory or 
settlement of the estate has not been filed by the 
administrator.®® In Louisiana, however, the tutor 
of minor heirs is not entitled to maintain an action, 
on a life insurance policy on the ground that the 


#ML N.T.— C&esser' v. Lansiner. 64 N. 
T. 417—^Holmes v. Seely, 17 Wend. 
76. 

28 aj. p 1059 note 19. 

85. N.T.—^Foley v. Mutual L. Ins. 
Co., 84 N.E. 211, 138 N.T. 333, 34 
Am.S.R. 456, 20 L.R.A. 620—Syl¬ 
vester V. Ralston, 81 Barb. 286— 
Beecher v. Crouse, 19 Wend. 806. 

86. Tenn.—^Murphy y. Green, 2 Baxt 
403. ' 

28 C.J: p 1248 note 66. 

Collection of assets of ward’s es¬ 
tate in general see supra § 78. 

87. Cal.—Carrillo v. McPhilllps, 66 
> Cal. 130. 

28 C.J. p 1248 note 57. 

88. N.T.—Buermann v. Buermann, 9 
N.T.Civ.Proc. 146, 17 Abb.N.Cas. 
391, 3 How.Pr..N.S., 898. 

Va.—SilUngs v. Bumgardner, 9 
Gratt. 273, 60 Va. 273. 

W.Va.—Burdett v. Cain, 8 W.Va. 282. 
88. Idaho.—^Dennison v. Willcut, 35 
P. 698. 3 Idaho 793. 

90. Ey.—^Ewing v. Gist, 2 B.Mon. 
465. 

91. La.—^Diaz v. Companla Com- 
erclal Mezlcana, 121 So. 180, 168 
La. 27, , 

92. Ind.—Bryson v. Collmer, 71 N.E. 
229, 38 Ind.App. 494. 

Mich.—^Norton v. Ohms, 35 N.W. 176, 
67 Mich. 612. 

28 C.J. p 1248 note 69. 


Xo. XUlnols 

(1) In view of a statutory provi¬ 
sion authorizing guardian to sue un¬ 
der certain circumstances, Cahill 
Rev.St.l933. c 64 § 17, Smlth-Hurd 
StAnnot. c 64 § 17, as it read prior 
to Probate Act of 1939, the guardian 
could bring an action on a note se¬ 
cured by a trust deed of real prop¬ 
erty, without leave of the probate 
court, provided the compounding of 
a debt due to the minor ward, with 
possible resultant loss to the ward, 
was not contemplated.—Gasklll v. 
Nesselroth, 282 IlLApp. 493. 

(2) Statutory provision for sum¬ 
mary proceeding by the guardian for 
the purpose of recovering possession 
of property of the ward does not 
cipply to the collection of a debt— 
In re Shanks’ Estate, 282 IllApp. 1. 

Gertlflcata of deposit 
Guardian could sue on certificate 
of deposit issued to minor ward by 
defendant bank, in view of the stat¬ 
utes making it the duty of guardian 
of minor’s property to prosecute for 
ward and authorizing a guardian to 
sue in his own name.^—^McFerren v. 
First Nat Bank, 238 N.W. 914, 214 
Iowa 198. 

Note payable to person not legal 
gua r dian, as guardian 
In a case in which a recovery was 
upheld in an action on a negotiable i 
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promissory note, brought by the 
guardian of a minor, as such, it was 
held that, where makers of the note 
accepted money which they knew be¬ 
longed to estate of minor from mi¬ 
nor's mother and executed note to 
mother as guardian, although mother 
had not completed steps necessary to 
establish relationship of legal guard¬ 
ian, minor was the “real party in 
interest’’ and had right to bring suit 
on note through her guardians, even 
though her mother, as nominal payee, 
during her lifetime, could also have 
sued upon note for benefit of minor; 
under the circumstances, makers 
would not be allowed to challenge 
right of minor through her gruardians 
to bring action on note, notwith¬ 
standing mother was not legal guard¬ 
ian of minor.—^Hansen v. LindelL 
Wash., 129 P.2d 234. 

Right of guardian to maintain action 
for rents, or compensation for use^ 
of real property see supra subdivi¬ 
sion a (1) (b) of this section. 

93. Ga.—Social Benev. Soc. No. 1 v. 
Holmes, 56 S.E. 775, 127 Ga. 586. 

94. Tex.—Roberts- v. Sacra, 88 Tex. 
580. 

95. W.Va.—^Lawson v. Kirchner, 40* 
S.B. 344, 60 W.Va. 344. 

9^ Ky.—^Lawson’s Guardian v. Law- 
son’s Adm’r, 247 S.W. 1112, 198 Ky. 
16. 
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proceeds have passed to the estate of the insured 
because the designated beneficiary predeceased in¬ 
sured, where the heirs have not been duly sent into 
possession of the estate of insured by judicial de¬ 
termination,®'^ and a like rule applies with respect 
to ‘an action by the tutor of one alleged to be the 
sole forced heir of insured.®® 

The right of a general guardian to sue to recover 
for negligence and fraud in failing to prevent 
waste of a minor ward’s estate by a former guard¬ 
ian has been denied in cases in which the action is 
against the surrogate having jurisdiction of the 
guardianship estate, individually and as surrogate, 
and against the surety on the former guardian’s 
bond.®® 

Under a statute authorizing an action to rescind 
a judgment against a minor, on the ground that he 
was not properly represented, which provides that 
the action to rescind the judgment cannot be brought 
by the curator or tutor during the minority of the 
ward, a suit to rescind cannot be brought by the 
person who was tutor at the time the judgment was 
rendered.! 

Representation of the ward by his guardian and 
the name in which the guardian should sue are dis¬ 
cussed infra § 175. 

Action on contract made by guardian, A guard¬ 
ian may bring an action on an express contract 
made by him for the benefit of the ward,® and a 
person to whom a note is made payable as guard¬ 
ian may maintain an action thereon.® Where a 
guardian has made a contract with a third person 
for the hire by the latter of property of the ward, 
the guardian has the right to maintain an action 
for such hire.^ 

Actions relating to expenses for maintenance, sup^ 
port, and education of ward. It has been held or 
recognized that the gfuardian of beneficiaries under 
a will may maintain a suit against the executors for 

97. La.—Conoway v. Unity Industri¬ 
al Life Ins. Co., App.. 199 So. 168. 

96. La.—Wllmore v. Unity Indus¬ 
trial Life Ins. Co., App., 2 So. 2d 
96. 

99. N.T.—Dunn v. Fidelity & Cas¬ 
ualty Co. of New York, SO N.T.S. 

2d 639, 177 Mlsc. 365. 

1. La.—^Boudreaux v. Lower Terre¬ 
bonne Reflnlnsr & Mfgr. Co., 53 So. 

456, 127 La. 98. 

9. Wls.—^McKinney v. Jones. 11 N. 

W. 606, 65 Wls. 39, rehearing de¬ 
nied 12 N.W. 381, 56 Wia 39. 

a. Ill.—^Beach v. Peabody, 58 N.E. 

679, 188 Ill. 76. 

28 CJv p 1248 note 62. 


a proper sum for the maintenance and education of 
such beneficiaries,® and that a guardian who fur¬ 
nishes necessariesT to the ward may recover there¬ 
for from the ward’s father or such father’s per¬ 
sonal representative,® or from a person who has 
contracted to support and educate the ward.*^ There 
is authority for the view, however, that, where, on 
the father’s relinquishment of his parental authority 
and control, another has been appointed guardian 
of a minor, such guardian may not recover from 
the father the cost of necessaries furnished by the 
guardian to the minor ward, in the absence of spe¬ 
cial contract by which the father assumed the ob¬ 
ligation to furnish such necessaries.® 

There is authority for the view that the right of 
action of minor children on their father’s contract 
to furnish them support, contained in a property 
settlement agreement, in connection with a divorce, 
between such children’s father and mother, passes 
to the mother, as guardian, on her subsequent ap¬ 
pointment as guardian of such children, and that the 
mother, as guardian, has the right to maintain an 
action to recover damages for fraud against a per¬ 
son who wrongfully induced the mother to release 
the father’s obligation to support the children.® It 
has been held, however, that the incidental benefit 
which minor children may receive from performance 
of a person’s agreement to pay the mother of such 
children certain amounts for their maintenance and 
support is not sufficient to entitle the guardian of 
such children to maintain an action to enforce such 
agreement.!® 

Where by a will certain lands devised are charged 
with the support of a person other than the devisee, 
it has been held that the guardian of such person 
may not maintain an action at law against imme¬ 
diate and remote grantees claiming under separate 
conveyances from the devisee to recover amounts 
expended by the guardian for the support of his 
ward.!! 

& Ga.—^Robison v.‘ Robison^ 116'' S. 
E. 19, 29 GsuApp. 621. ' 

U.S.—^McVeigh v. McGurren, C.C. 
.AIIL, 117 F.2d 672, certiorari i de¬ 
nied McGurren v. McVeigh* 61 S. 
Ct. 960, 313 U^S. 573, 86 L.Ed. -1531. 

10, U.S.—^Percival v. Luce, 

Nev., 114 P.2d 774. . 

11. R.I.—Jordan v. Donahue, 12 R. 
1. 199. 

Bemedy la equity 
The court, in dismissing the action 
of debt brought against the grantees 
of the lande charged as described in 
the text, said that the rights of all 
parties could be determined In h 
-Bxilt on the equity side of the court, 
•i-njordaa'iv.' Doxiahuq, 12 RL 199. . 


4- Ky.—^Ewlng v. Gist, 2 B.Mon. 
466. 

5. Ind.—Miller v. Duy, 36 Ind. 621. 

6. Conn,—Stanton v. Willson, 3 Day 
37, 3 Am.D. 255. 

However, It has been held that a 
guardian who was chargeable with' 
amount which he paid to wards' 
mother for wards' support could not 
recover any part of such amount, 
from mother where guardian paid 
such amoxmts to wards' mother vol¬ 
untarily and no accounting was ever, 
required of mother by guardian.— 
Davidson’s Adm'x v. Davidson, 117! 
S.W.2d 1044, 274 Ky. 28. ‘ 

7. - Iowa.—Llnnemann v. Elrchner,, 
178 N.W. 899, 189 Iowa. 336..' 
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Actions for torts against ward’s person. It has 
been held or recognized, usually at least by virtue 
of statute, that the guardian may*enforce a right of 
action for illegal, restraint of the ward,^^ for ab¬ 
duction of the ward,i® or for personal injuries sus¬ 
tained by the ward,^^ that is, the guardian may re¬ 
cover damages for the benefit of the ward for the 
pain, suffering, and permanent injury of the ward;^® 
and that a guardian who has been required to make 
expenditures, out of the ward’s personal property, 
for care and medical attendance, may maintain an 
action against the wrongdoer to reimburse the es¬ 
tate.^® At common law, according to some cases, 
the natural guardian of a minor has a right of ac¬ 
tion against a person liable for personal injuries to 
the minor for necessary expenditures for the care 
and treatment of the minor.^^ According to some 
cases, however, a guardian who expends his own 
money for medical attention to the ward, the ward’s 
estate being insuflEcient, cannot recover therefor 
from one whose wrongful act made the attention 
necessary; and the guardian cannot recover for 
loss of the ward’s services, since he has no right 

thereto.18 

Situs of chose in action. It has been held that a 
debt due a minor ward is at the residence of the 
debtor so that the duly appointed guardian of a 
nonresident minor may sue the debtor in the state 
of which the debtor is a resident.^® 

(2) After Termination of Guardianship 

As a general rule a person whose status as guardian 
has terminated may not enforce a right of action for 
the benefit'of the ward. 

In general a person whose guardianship has 


ceased cannot enforce a right of action in behalf of 
the former ward;20 but, even after the termination 
of his guardianship, a person may sue on a writ¬ 
ten instrument, such as a lease, note, or mortgage, 
executed and delivered to him as guardian during 
the guardianship,2i and, where a guardian in his 
final settlement has charged himself with an item 
as cash received from a debtor of the ward, in con¬ 
sideration of such debtor’s promise to pay the 
guardian, an action may be maintained on the prom- 

ise.22 

A guardian of infants may maintain an action 
against an attorney who has collected certain mon¬ 
eys for the guardian as such, notwithstanding after 
the collection and before the commencement of the 
action some of the wards have become of age.28 

b. By Personal Representative of Guardian 

According to some authorities obligations or con¬ 
tracts taken or made by a guardian as such are en¬ 
forceable by his personal representative, but In other 
jurisdictions a contrary view has been taken as to cer¬ 
tain obligations. 

There is authority for the view that the personal 
representative of a deceased guardian may sue on 
a note payable to the decedent as guardian,24 but, 
according to other cases, the personal representative 
may not bring the action.25 The right of the execu¬ 
tor of a public guardian to maintain a suit to es¬ 
tablish a constructive or resulting trust in certain 
lands to the purchase of which defendant has ap¬ 
plied certain funds lent to him by such guardian has 
been recognized.^® 

It has been held that the personal representative 
of a deceased guardian cannot sue on a bond of a 
clerk of court and master for a fund due the ward.27 


12:. S.C.—^Fepoon v. Clarke, 8 S.C.L. 
187. 

13. La.—^Brown v. Crockett, 8 La. 

Ann. 30, law of Tennessee involved. 
14i Ill.—^Liska V. Chicago Hys. Co., 
149 N.E. 469, 318 Ill. 570. 

28 C.J. p 1248 note 67. 

16. Ind.—Louisville, N. A. & C. R. 
Co. V. Goodykoontz, 21 N.E. 472, 
119 Ind. Ill, 12 Ain.S.H. 371. 

16. Ind.—LouisviUe, N. A. & C R. 
Co. V. Goodykoontz, supra. 

17. N.T.—^Ferguson v. Ruppert, 1 N. 
T.S.2d 967, 166 Misc. 427. 

18L Ky.—Gregory v. Louisville & N. 

R. Co., 14 Ky.L. 667. 

Right of guardian to enforce recov¬ 
ery based on seduction of ward see 
the C.J.S. title Seduction § 8, also 
57 C.J. p 18 notes 74, 75. 

19^ Xdfs Insnxasca 
Where the minor beneficiary of a 
life Insurance policy was a nonresl- 


I dent of the state of which insured 
I had been a resident and In which 
the company which Issued the policy 
was doing business, such company 
was regarded as a resident of the 
state, notwithstanding it was also 
doing business in other states, the 
chose in action had a situs within 
the state, and the guardian of such 
minor, appointed under a sta.tute pro¬ 
viding for guardianship with respect 
to property in the state of a nonresi¬ 
dent minor, could maintain an ac¬ 
tion on the policy in the state.— 
Minnesota Mut Life Ins. Co. v. Jew¬ 
ett, 262 F. 888, 80 Colo. 448. 

ao. Ind.—Martin v. Caldwell, 96 N. 

E. 660, 49 Ind.App. 1. 

Minn.—Galloway v. Security State 
Bank of Ellendale, 258 N.W. 10, 
193 Minn. 104, citing Corpus Juris. 
28 C.J. p 1249 note 81. 

Abatement of action by death of 
guardian see Abatement and Re¬ 
vival S 119. 


Guardian as party plaintiff to action 
to annul marriage of ward see the 
C.J.S. title Marriage 9 54, also 38 
aj. p 1353 notes 97, 98, 3. 

Whether action abated by termina¬ 
tion of guardianship generally see 
Abatement and Revival, 9 11 o c. 

21. N.Y.—^Pond V. Curtiss, 7 Wend. 
45. 

Okl.—Kerr v. McKinney, 170 P. 686, 
69 Okl. 88. 

28 C.J. p 1249 note 82. 

22. Vt.—Chapnann v. Goodrich, 65 
Vt. 854. 

23. Minn.—^Huntsman v. Pish, 80 N. 
W. 455, 36 Minn. 148. 

24. Tenn.—Chitwood v. Cromwell, 12 
Heisk. 668. 

26. N.C.—^Alexander v. Wriston, 81 
N.a 191. 

26. Tenn.—^Walker v. Collins, 7 
Tenn.App. 333. 

27. N.C.—Davis v. Fox, 69 N.C. 436. 
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Action by a ward against the personal representa¬ 
tive of his deceased guardian is discussed supra § 
169. 

c. By New Guardian 

A successor guardian may as a rule maintain an ac¬ 
tion to enforce an obligation taken by his predecessor for 
the benefit of the ward, and, under some circumstances, 
may recover property of the ward Improperly transferred 
by the former guardian. 

A new guardian may sue on a note^s and fore¬ 
close a mortgagees given to his predecessor as 
guardian and for the benefit of the ward. 

If property of the ward was improperly trans¬ 
ferred by a predecessor guardian to one having no¬ 
tice of the facts, the new guardian may sue to re¬ 
cover it from the transferee.®S A new guardian 
cannot recover money paid for property, the title to 
which was taken in the name of the original guard¬ 
ian, where the purchase was an individual one and 
no money belonging to the ward was invested there- 
in.®i 

The fact that the estate was committed to a new 
guardian without his having executed the bond re¬ 
quired by statute does not render void his acts in 
prosecuting suits for the recovery of money due the 
wards, especially where such acts were for the bene¬ 
fit of the wards and were ratified by them after 
they arrived at full age.®® 

d. By Ward or by Assignee or Spouse of Ward 

(1) Pending guardianship 

(2) After termination of guardianship 

(1) Pending Guardianship 

Subject to rules as to representation of a ward as 


plaintiff, his right to sue with respect to hla property in 
a proper case has been recognized or upheld. 

In general an infant has capacity to sue, as shown 
in the C.J.S. title Infants § 103, also 31 C.J. p 1113 
note 22, and, subject to rules as to representation of 
a ward as plaintiff by his guardian, considered in¬ 
fra § 175, where a general guardian has disposed of 
funds or property of his ward without authority or 
in an improper or unauthorized way, in a proper 
case, the ward may sue to set aside the sale or con¬ 
veyance®® or to recover the property,®^ and, under 
some circumstances, in case of transfer of property 
by the guardian the ward may have a right of ac¬ 
tion for conversion against the transferee.®® So, 
where property of a ward is taken and converted by 
a third person, the ward may sue to recover the 
property or its value.®® 

According to some cases a wrong done by a third 
person to a guardian, acting as guardian and in be¬ 
half of his ward, which results in financial loss to 
the ward, renders such third person liable in an 
action by the ward,®*^ and a suit in equity by the 
ward will lie to rescind, as far as possible, any con¬ 
tract which the guardian, as such, was induced to 
enter into by misrepresentations and to obtain re¬ 
lief from losses sustained by the ward.®® In some 
jurisdictions, however, the right of a ward to resort 
to equity to compel a return of money of the ward 
expended by the general guardian without authority 
of law has been denied.®® 

According to some cases, where a debt or demand 
is payable to an infant ward, the right to sue there¬ 
fore is vested in the ward,^® and it has been held 
or recognized that the ward may bring an action for 
the purchase price of his property which has been 
sold by the g^iardian,^! at least where the guardian 


38. Miss.—Cocke v. Rucks, 34 Miss. 
106. 

Wash.—^Hansen v. Llndell, 129 P.2d 
234. 

89. Mich.—^NoPton v. Ohms, 36 N.W. 
175, 67 Mich. 612. 

3a Mass.—^Atkinson v. Atkinson, 8 
Allen 15. 

28 C.J. p 1249 note 92. 

Good faith and purchase for value 
as defense see Infra. 9 172. 

31. Ga.—Williams v. Farmers* State 
Bank. 97 S.B. 249, 22 Ga.App. 666. 
38. Ky.—^Havens v. Ahlerlng, 97 S. 

W. 344, 123 Ky. 713, 29 Ky.L. 1266. 
33. Ga.—Johnson v. Janes, 41 Ga. 
696. 

Ind.—^Bevls v. Heflin, 68 Ind. 129. 

34L Okl.—Campbell v. Hickory, 278 
P. 1088, 137 Okl. 236. 

Texas, In a case In which the 
gruardlan sued “In behalf, and for the 
use and benefit of** the minor ward,, 

39 C.J.S.—20 


It was held that a minor, whose 
guardian has diverted and wrongful¬ 
ly appropriated funds by Investing 
them In bank stock, is not required 
to wait until he attains his majority 
before suing, under Rev.St. art 4124, 
by such guardian, to recover money 
so diverted.—Brown v. Midland Nat. 
Bank, Tex.Civ.App., 268 S.W. 226. 

36. Ill.—^Hayes v. Massachusetts 
Mut L. Ins. Co., 18 N.E. 822, 126 
IlL 626. 1 L..R.A. 803. 

28 C.J. P 1260 note 16. 

Demand Is not necessary before 
bringing action, according to some 
cases.—^Baltimore v. Norman, 4 Md. 
862—28 C.J. p 1250 note 16. 

3a Ga.—^Pardue Medicine Co. v. Par- 
due, 22 S,E.2d 143. 

37- U.S.—Stuart v. Halsey, Stuart & 
Co., aC.A.Mass., 77 P.2d 812. 

sa U.S.—Stuart v. Halsey, Stuart & 
Co., supra. j 


39. m.—^Dougherty v. Hughes, 46 
N.E. 229, 165 Ill. 384. 

4a W.Va.—^Lawson v. Klrchner, 40 
S.E. 844, 50 W.Va. 344. 

Right of guardian to sue for debt 
or demand due ward see supra sub¬ 
division a (1) (c) of this section. 
41. Ind.—^Bevls v. Heflin, 63 Ind. 
129. 

But In a suit by heirs against the 
administrator of the estate to set 
aside his flnal settlement and to 
surcharge and falsify his accounts, 
the view was expressed that the 
claim of minor heirs as to lands of 
such heirs sold to the administrator 
by the guardian of such heirs had no 
connection with the claim against 
him as administrator and that the> 
guardian should have brought the- 
action; It was pointed out, however, 
that the parties had submitted to 
trial on both matters and the vlew^ 
was taken that the minor heirs were 
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refuses to collect the purchase price .^2 

Election of remedies. Under some circumstances 
a minor may elect, through his guardian, either to 
bring an action to set aside a sale of his property 
made by his guardian or to bring an action to recov¬ 
er from another the amount of an improper profit 
or financial enrichment obtained by the latter, where 
such other and the actual purchaser acted collusive- 
ly and fraudulently in connection with the sale.'^S 
It has been stated broadly, however, that a minor is 
not bound by an election of remedies made by his 
guardian, unless a court of competent jurisdiction 
has, as a result of a judicial examination, also made 
an election on behalf of the minor,^^ and that it is 
not within the power of the guardian to bind an in¬ 
fant ward by an election of remedies which will 
prejudice the ward’s interest.^® 

Action by assignee of ward. Where a special 
guardian pays his personal debt out of funds be¬ 
longing to his ward’s estate to a person who knows 
them to be guardianship funds, an action for money 
had and received will lie by the ward’s assignee.^® 

(2) After Termination of Guardianship 

After termination of the guardianship, as a general 
rule, the former ward may sue to recover funds or prop, 
erty belonging to the estate or to enforce obligations or 
demands due to him or to the estate. 

As a general rule, after termination of the guard¬ 
ianship the ward may recover money or property 
belonging to the estate in whosesoever hands it may 
be,^7 and in a proper case he may maintain a suit 
in equity to establish a trust in property in the pos¬ 
session of a third person acquired by the latter as 
the result of an unauthorized or improper transfer 


or transaction by the guardian involving property 
of the ward, to compel a fraudulent transferee to 
account,49 or to recover for losses to the guardian¬ 
ship estate against a person who participated in a 
breach of trust and a fraud as to the ward.80 

After the ward has attained majority, usually he 
may enforce obligations taken for him by the guard- 
ian.8i According to some cases, however, even 
though a note is transferred by the guardian, on set¬ 
tlement, to the ward, yet, where it was given by the 
purchaser at a judicial sale of the infant’s lands, the 
remedy of the ward is by motion in the original ac¬ 
tion and not by separate action on the note.82 

Where a female ward marries, her husband may 
enforce obligations taken for her benefit by the 
guardian.83 However, where notes taken by a 
guardian do not pass into the possession of a ward’s 
husband and no final settlement is had, the husband 
cannot collect them.84 

Necessity of settlement of guardum^s or tutor^s 
accounts. After the ward has reached majority, 
persons in possession of his property cannot limit 
his remedy to an action for an accounting by the tu¬ 
tor, 8 8 and a ward who reaches maturity need not 
proceed for the settlement of the accounts or af¬ 
fairs of the guardian before bringing an action to 
recover from a third person moneys of the ward 
wrongfully received and converted by such third 
person ;86 nor, after the termination of a tutorship 
by the attainment of majority by, or the emancipa¬ 
tion of, the ward, need he seek a settlement of the 
tutorship affairs before bringing an action against 
a third person to protect the rights of such ward 
with respect to matters occurring after termination 


entitled to collect the amount bid 
for the lands by the administrator. 
—Ambleton v. Dyer, 13 S.W. 926, 53 
Ark. 224. 

42. Minn.—Peterson v. Bailllf, 54 N. 
W. 185, 52 Minn. 386. 

43. Attorney for gtuurdlan 

The rule stated In the text has 
been announced in a case In which 
the attorney for the gruardlan, actlngr 
fraudulently and collusively with the 
prospective purchaser, obtained a 
personal profit from the transaction. 
—Gilbert v. Gaines, 35 P.2d 911, 169 
Okl. 5. 

4A Okl.—^Bynum v. Moore, 223 P. 
687, 101 Okl 128. 

Effect of election by guardian on 
right of ward to sue after attain¬ 
ing majority see infra subdivision 
d (2) of this section. 

45. Ala.—Mitchell v. Bice, 31 So. 
498, 132 Ala. 120. 

48. N.Y.—^Empire State Surety Co. 
v. Nelson, 126 N.Y.S. 463, 141 App. 
Dlv. 860. 


47. Ark.—^Norvell v. McPadden, 292 
S.W. 1001, 173 Ark. 688. 

La.—^Parker v. Ohio Oil Co., 186 So. 
604, 608, 191 La. 896, quoting Cor¬ 
pus Xaxiu, 

Mo.—Continental Casualty Co. v. 
Pleltsch, App., Ill S.W.2d 956, 969, 
citing Corpns Juris. 

28 C.J. p 1260 note 22. 

Property set apart by ordinary 
A person for whom a guardian 
was appointed while he was a minor 
and for whom the ordinary had set 
aside as a year’s support for such 
person certain assets of the estate 
of such person’s deceased father 
could, after attaining majority, main¬ 
tain an action against persons who 
had taken possession of, and con¬ 
verted, such assets to establish plain¬ 
tiff’s rights with respect to such as¬ 
sets.—^Pardue Medietne Co. v. Pardue, 
Ga., 22 S.E.2d 143. 

48. Ohio.—Mack v. Brammer, 28 
Ohio St. 608. 

28 CJ. p 1260 note 13. 
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Following, on theory of trust, prop¬ 
erty originally held by guardian 
and diverted In general see the C. 
J.S. title Trusts 5 436, also 65 
C.J. p 967 note 34. 

49. Ark.—Myrlck v. Jacks, 39 Ark. 
293. 

60. m.—^Fidelity & Casualty Co. of 
New York v. Heitman Trust Co., 
46 N.E.2d 156, 317 Ill.App. 256. 

51. Mo.—Zellars v. National Surety 
Co., 108 S.W. 548, 210 Mo. 86. 

28 C.J. p 1261 note 26. 

52. N.C.—Lord v. Meroney, 79 N. 
C. 14—Lord V. Beard, 79 N.C. 6. 

63. N.C.—Gudger v. Baird, 66 N.C. 
438. 

28 C.J. p 1261 note 28. 

54k Ala.—Chilton v. Cablness, 14 
Ala 447. 

56. La—Eby v. McLain, 48 So. 772, 
123 La 138. 

56. Ark.—^Norvell v. McFadden, 292 
S.W. 1001, 173 Ark. 588. 
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of the tutorship.57 After the guardianship has been 
terminated by the death of the guardian, the fact 
that the deceased guardian’s accounts have not been 
settled does not preclude a suit for the proceeds of 
a note given to the guardian and disposed of by him 
to defendant but it has been held that, where a 
tutor has been removed, a person to whom he has 
turned over funds of the minor is but a debtor of 
the tutor, and an action against such person will 
not lie before the indebtedness of the tutor to the 
minor has been established and a judgment against 
the tutor has been obtained by proper proceedings.^^ 

Election of remedies. Under some circumstances 
a person, on attaining majority, may bring either 
an action to set aside a sale of his property made 
by his guardian during his minority or an action 
to recover from another the amount of an improper 
profit or financial enrichment obtained by the lat¬ 
ter, where such other and the actual purchaser acted 
collusively and fraudulently in connection with the 
sale.®® The fact that the guardian has pursued one 
of such remedies and has been unsuccessful does 
not prevent the ward, on attaining majority, from 
pursuing the other remedy, but the rule is otherwise 
where the guardian has been successful in the pur¬ 
suit of one of such remedies and the ward has re¬ 
ceived the full benefit of the guardian’s recovery.®^ 
In case of a fraudulent sale of a ward’s real prop¬ 
erty by the guardian, it his been held that an elec¬ 
tion of remedies by the guardian during the minori¬ 
ty of the ward is not binding on the ward so as to 
prevent an action by him, after attaining majority, 
to recover the property, in the absence of an elec¬ 
tion, on the ward’s behalf, made by a court of com¬ 


petent jurisdiction as a result of a judicial determi¬ 
nation. ®2 

§ 171. -Actions by Third Persons against 

Guardian or Ward 

a. Against guardian 

b. Against ward 

a. Against Qnardian 

In general a suit or proceeding In which relief or 
recovery is sought against a ward does not lie against 
his guardian, but an action on a contract made by the 
guardian touching the guardianship estate lies against 
the guardian personally. 

In the absence of statute providing otherwise, if 
recovery or relief is sought against a minor ward 
the suit or proceeding may not be brought against 
the guardian,®® and the guardian cannot be sued per¬ 
sonally for debts due solely from the ward.®^ So 
in general an action at law does not lie against the 
guardian personally to recover for necessaries fur¬ 
nished to the ward in the absence of any express 
contract or promise on the part of the guardian;®® 
such action will not lie on the theory of an implied 
promise or implied assumpsit.®® In other words, 
relief with respect to debts of, or necessaries fur¬ 
nished to, the ward, as to which the guardian has 
not obligated himself personally, must be sought in 
some appropriate proceeding other than a direct ac¬ 
tion to charge the guardian personally.®^ In Lou¬ 
isiana, however, by express statutory provision an 
action against a minor must be brought directly 
against his tutor.®® 

It has been held or recognized that a suit against 
a guardian on a contract made by him touching his 
ward’s estate is personal against him,®® and that an 


57. Oil and gas lease royalties 

Minors who had been represented 
by father as tutor were entitled, on 
reaching majority or becoming eman¬ 
cipated, to recover royalties under oil 
and gas lease executed prior to moth¬ 
er's death covering land which be¬ 
longed to community, accumulating 
subsequent to reaching majority, not¬ 
withstanding failure to Urst settle 
tutorship affairs.—Parker v. Ohio Oil 
Co., 186 So. 604, 191 La. 806. 

5& Iowa.—Slusher v. Hammond, 63 

N.W. 186, 94 Iowa 612. 

59. La.—^Lalmant v. De Poorter, 8 

La.A., Orleans, 350. 

eo. Attorney for guardian 

The rule stated In the text has 
been recognized where the attorney 
for the guardian, acting fraudulently 
and collusively with the prospective 
purchaser, bid in the land of the 
ward In his own name, but actually 
for the prospective purchaser, at a 
smaller sum than the actual price 


offered by such purchaser, reported 
the sale to the county court at the 
lesser sum, and collected and re¬ 
tained the difference.—Gilbert v. 
Gaines, 35 P.2d 911, 169 Okl. 5. 

61. Okl.—Gilbert v. Gaines, supra 

62. Okl.—Bynum v. Moore, 223 P. 
687, 101 (ikl. 128. 

63. R.I.—Lawton v. Fox, 133 A. 348, 
47 H.I. 369. 

Suit to quiet title 
A suit by which complainant seeks, 
as between himself and a minor 
ward, a determination quieting com¬ 
plainant’s title to certain real prop¬ 
erty cannot be brought against the 
guardian, in the absence of statute 
permitting suit against the guardi¬ 
an.—^Lawton v. Pox, supra 
Execution against ward on Judgrment 
against guardian see infra § 182. 
Personal Judgment against guardian 
see infra § 182. 

64. Hawaii.—^Kane v. Medeiros, 19 
Hawaii 664. 


R.I.—^Providence Municipal Court v. 

Le Valley, 65 A. 640, 25 R.L 236. 

28 C.J. p 1251 note 36. 

65. W.Va—Plnnell v. Hinkle, 46 S. 
B. 171, 64 W.Va 119. 

28 C.J. p 1251 note 32 [b]. 

66. W.Va—Plnnell v. Hinkle, supra. 
28 C.J. p 1261 note 32 [b]. 

67. Hawaii.—^Kane v. Medeiros, 19 
Hawaii 564. 

Mass.—Cole v. Eaton, 8 Cush. 587. 

28 C.J. p 1251 note 34. 

68. Code of Fraotloe § 115 

La—^Morris v. Foster, 189 So. 601, 
192 La 996. 

69. Ind.—Stevenson v. Bruce, 10 Ind. 
397. 

Maas.—^Rollins v. Marsh, 128 Mass. 
116. 

Mich.—Lothrop v. Duffleld, 96 N.W. 

577, 134 Mich. 485. 

R.I.—Tonge V. Salisbury, 171 A. 372, 
374, 64 R.I. 170, citing Oozpus Jo- 
XJjb 
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action on an express contract with a guardian may 
be brought against him personally.*^® It has been 
held that a person who has been induced to sign 
a bond for the rent and hire of property of the 
guardianship estate in the possession of another by 
representations by the guardian that the proposed 
bond would be discharged by the amount which the 
guardian would allow to such other for keeping the 
minor wards has a right to maintain against the 
guardian a suit to have the bond discharged to the 
extent at least of the cost of such wards' support 
and maintenance.^^ There is authority for the 
view, however, that, if the guardian has contracted 
as guardian for the construction of buildings on 
land of the ward, an action of assumpsit will not 
lie against the guardian personally,^^ and that, in 
an action at law on a note signed by a person as 
guardian and given by him for the purchase of 
property which was used for the benefit of the ward, 
the seller may not enforce his equitable rights, if 
any, against the guardianship estate.^® 

The right of a third person to maintain an action 
for money had and received against the curator of 
the estate of minors, on the theory that moneys 
which came into the hands of such curator included 
moneys belonging to plaintiff, has been denied on 
the theory that a promise of the curator to pay to 
plaintiff could not be implied since his duties and 
obligations ran to the minors and not to plaintiff.74 
It has been held that a proceeding in equity to re¬ 
cover for professional services rendered on behalf 
of a minor ward does not lie against the guardian. 


in view of the existence of an adequate remedy at 
law or in the probate court.75 

Where, on settlement of the final account of a 
guardian after the death of the ward, the court in 
which the accounting is had directs the guardian to 
turn over the property held by the guardian to per¬ 
sons immediately entitled to such property, as re¬ 
maindermen, the latter may sue the guardian to re¬ 
cover such property.76 

b. Against Ward 

An action lies against a ward In a proper case, but 
In general the ward or his estate is not liable in an ac. 
tlon at law on the contracts of the guardian or of third 
persons. 

In a proper case an action may be maintained 
against a ward,77 who usually may defend by his 
guardian, as shown infra § 175, and, if recovery or 
relief is sought against a minor ward, the suit or 
proceeding must be brought against him, in the ab¬ 
sence of statute providing otherwise.78 However, 
the ward or the ward's estate in general is not liable 
in an action at law on the contracts of the guard¬ 
ian,79 or on the contracts of a third person.*® 

§ 172. — Defenses, Set-Off, and Counter¬ 
claim 

In actions to which a guardian or ward, or his repre¬ 
sentative or a person claiming under him. Is a party, 
what constitutes a proper defense, set-off, or counterclaim 
depends on the nature of the plaintiff's cause of action, 
the relation between the parties to the action, and other 
material circumstances. 


Liiablllty of guardian generally on 
contracts made with third persons 
see supra S 101. 

70. Miss.—^Robertson v. Banka, 9 
Miss. 666. 

Tex.—^Toung v. Smith, 22 Tex. 346. 
Wis.—^McKinney v. Jones, 11 N.W. 

606, 12 N.W. 381, 65 Wls. 89. 

28 O.J. p 1251 note 31. 

71. N.C.—^Brinson v. Sajiders, 54 N. 

a 210. 

72: Me.—^Robinson v. Hersey, 60 Me. 
225. 

73. Ga.—^Rountree v. Simmons, 193 
S.K 787, 56 Ga.App. 678. 

74L FlaintUTs share of deceased 
husband’s estate 

The rule stated in the text has 
been applied In denying the right 
of a widow to recover from the cur¬ 
ator of the estate of minor chil¬ 
dren of such widow's deceased hus¬ 
band her share of moneys of her 
husband's estate which had been in¬ 
cluded In payments to such cura¬ 
tor; the court saying that perhaps 
the widow’s only remedy was a pro¬ 
ceeding in the nature of a bill In 


equity, In which all persons in in¬ 
terest were parties to determine their 
respective rights.—Skeen v. Johnson, 
55 Mo. 24. 

75. Ill.—^Dougherty v. Hughes, 46 
N.E. 229, 165 Ill. 384. 

Suit in equity for attorney’s fees not 
maintainable 

Miss.—^Pugh V. Dorsey, 16 Miss'. 379. 
6 aj. p 766 note 86 [h].^ 

76. Minn.—^Lyngen v. Tessum, 211 
N.W. 314, 169 Minn. 804. 

77. Ark.—Creswell v. Matthews, 12 
S.W. 168, 62 Ark. 87. 

Or.—The Home v. Selling, 179 P. 261, 
91 Or. 428—Sturgis v. Sturgis, 93 
P. 696, 61 Or. 10, 181 Am.S.R. 724, 
15 L.R.A.,N.S., 1034. 

28 C.J. p 1261 note 38. 

Presentation of claim as condition 
precedent 

In view of a statute providing that 
the rules governing estates of dece¬ 
dents shall apply to and govern 
guardianships whenever applicable 
and a statute which provides that no 
Judgment shall be rendered on a 
claim which has not been legally 
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presented and rejected by an execu¬ 
tor or administrator, the view has 
been taken that, before an action 
may be begun against minors and 
other wards, claims against them 
must first be presented to the guard¬ 
ian for approval or rejection.—^Hum¬ 
phrey V. McCarty, Tex.Clv.App., 261 
S.W. 609, affirmed, Com.App., 261 
S.W. 1016. 

Actions against Infants generally 
see the C.J.S. title Infants SS 103- 
127, also 31 C.J. p 1113 note 28- 
p 1180 note 21. 

R.I.—Lawton v. Fox, 138 A. 348, 
47 R.I. 369. 

28 C.J. p 1251 note 38. 

Suit to quiet title to land 
R.I.—Lawton v. Pox, 188 A. 848, 47 
R.I. 369. 

79. Cal.—McKee v. Hunt, 77 P. 1103, 
142 Cal. 626. 

N.T.—Murphy v. Holmes, 84 N.T.S. 

806, 87 App.Div. 366. 

28 C.J. p 1252 note 40. 

80. Mo.—^Fitzsimmons v. Fitzsim¬ 
mons, 81 Mo.App. 604. 

28 CJ. p 1252 note 41. 
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In actions by guardian or ward generally. An 
action by a guardian to recover a sum held in trust 
for the ward cannot be defeated on the ground that 
the probate court had no jurisdiction to appoint the 
guardian where no want of jurisdiction appears on 
the record of the probate court nor does the 
fact that, at the time of the appointment of a moth¬ 
er as natural tutrix of minor children and of her 
taking the oath, no inventory had been recorded or 
taken, necessarily defeat her right to maintain an 
•action as tutrix.82 

While the right of a purchaser of land at a 
guardian’s sale to set up the illegality of the sale 
:as a defense to an action at law for the price has 
been recognized,^^ it has also been held or recog¬ 
nized that the purchaser cannot defeat an action for 
the price because of the invalidity of the sale,84 or 
of the decree authorizing the sale,85 or because of 
want of title in the guardian,®* without an offer to 
return the property; nor is an action on a note for 
the price, brought by a guardian and ward after the 
attainment of majority by the ward, defeated by 
the fact that in making iht sale the guardian did 
not comply with statutory requisites imposed for 
the benefit of the ward.®^ 

Under some circumstances the fact that a pur¬ 
chaser of property of the ward from the guardian 
was a purchaser in good faith may defeat the ward’s 
right to recover the property from such person,®® 
and a like rule applies as to the right of a succes¬ 
sor guardian to recover from his predecessor’s 
transferee who paid full value without notice that 


the property belonged to the ward.®® 

Payment of the claim in question is not a defense 
where it was made to a person who had ceased to 
be guardian and hence had no authority to receive 
payment.®® Certainly payment of the claim in suit 
to a person who was not authorized to receive it, 
and application of the money by that person to the 
support of the v/ard, cannot be asserted as a de¬ 
fense, where the person so receiving and applying 
the money is not a party to the suit.®i 

Unless there was fraud or collusion affecting a 
settlement by the guardian of a minor of a claim or 
debt due the latter and a discharge of the obligor 
or debtor, such settlement and discharge will de¬ 
feat an action by the ward, brought after attaining 
majority, to recover from the obligor or debtor a 
balance alleged to be due, in the absence of a pro¬ 
ceeding to which the former guardian is made a 
party, directly to set aside the settlement.®® 

A judgment of the probate court approving the 
accounts of a guardian, in which the guardian 
claimed a credit for a payment of guardianship 
funds to a third person, has been regarded as suf¬ 
ficient to defeat a subsequent action by the ward to 
recover the amount of such payment from such 
third person.®® Approval by the probate court of 
the guardian’s accounts, allowing losses sustained 
by the purchase of certain securities by the guard¬ 
ian with guat'dianship funds, does not, however, de¬ 
feat an action for rescission of such purchase on 
the ground that such purchase was induced by mis¬ 
representations by the seller.®^ An unsatisfied judg- 


81. Mass.—^Derome v. Vose, 6 N.B. 
478, 140 Mass. 675. 

82. La.—Jewell v. De Blanc, 84 So. 
787. 110 La. 810. 

28 ax p 1252 note 44. 

83. Miss.—Shipp V. Wheeless, 33 
Miss. 646. 

84. Miss.—Cocke v. Bucks, 84 Miss. 
105. 

85. Miss.—^McMillan v. Causey, 43 
Miss. 227—Jagrers v. GrifiSUi, 43 
Miss. 134. 

28 C.J. p 1252 note 47. 

86. Miss.—Cocke v. Rucks, 84 Miss. 
105. 

87. N.C.—^Bvans v. Williamson, 79 
N.a 86. 

88. Ky.—^Kentucky Cent. R. Co. t. 
Peters, 10 Ky.L. 230. 

28 C.J. p 1250 note 16. 

89. Mass.—^Atkinson v. Atkinson, 8 
Allen 15. 

9a m.-—Holmes v.-Field, 12 Ill. 424. 

91. Ga.—Southwestern R. Co. v. 
Chapman, 46 Ga. 536. 


92. Ga.—Malp€Lss v. Graves, 36 S.E3. 

955, 111 Ga. 743. 

Ward’s share of decedent’s estate 

Where the gruardian of plaintiff 
who was a residuary legratee under 
the will of her grandfather received 
a sura of money from the latter's 
executor which was expressed to be 
"in full of amount due my ward from 
residuary clause in the will of said 
deceased,” the ward could not main¬ 
tain an action against the representa¬ 
tives of such executor on arrival at 
her majority on the ground that the 
sum paid was less than that to 
which she wajs entitled, since the 
settlement made by the guardian was 
conclusive as agralnst her.—^Malpass 
V. Graves, supra. 

QnaiOlan’s ratlfloatlon of Investment 
by another 

Where next friend Invested minor's 
funds In land afterward deeded to 
minor, and minor’s guardian, there¬ 
after appointed, sold land to next 
friend's surety, surety, who had ad¬ 
vanced ward amount exceeding pur¬ 
chase price under instructions from 
guardian, was not liable In action, to 
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which guardian was not party, 
brought by ward after attaining ma¬ 
jority, either for next friend's In¬ 
vestment without court order or for 
purchase price of land, guardian's 
actions having ratified investment.— 
Sheffield V. Hawkins, 170 S.R. 100, 
47 Ga.App. 162. 

93. Ohio.—^Lsmch v. Cogswell, 7 
Ohio Clr.Dec. 12, 18 Ohio Clr.CL 
641. 

Season fox rule 

The holding in the text was based 
not on the principle that the judg¬ 
ment approving the accounts was res 
judicata between the ward and the 
third person who received the pay¬ 
ment, but on the theory that such 
judgment showed that the payment 
was not wrongfully made by the 
guardian or wrongfully received by 
the third person.—^Lynch v. Cogs¬ 
well, supra. 

Operation and effect of accounting 
and settlement generally see supra 
8 166. 

9^ TLS.—Stuart v. Halsey, Stuart 
. & Co., aC.A.Ma8S., 77 F.2d 812. 
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ment against the sureties in a guardian’s bond for 
a devastavit committed by the guardian will not bar 
a suit by the ward against one who participated 
with the guardian in the devastavit.®^ 

A judgment of homologation of the accounts of 
the administrator of the succession of a deceased tu¬ 
tor of a minor in a proceeding conducted by the ad¬ 
ministrator without legal notice to such minor is 
not res judicata so as to bar an action by the mi¬ 
nor, when subsequently emancipated, against the 
administrator, based on the latter’s misappropria¬ 
tion of funds of such minor,®® and the failure of 
the father of such minor to protest against the non- 
pa 3 rment by the administrator of the claim of such 
minor does not defeat the latter’s right to recover 
against the administrator.®*^ 

In actions against guardian or ward generally. 
The fact that the guardianship of a minor female 
has been terminated by her marriage to a per¬ 
son of full age is not a defense to an action against 
the guardian on an express contract for the sup¬ 
port of the ward;®® but it is a defense to a common- 
law action for necessaries furnished.®® In an ac¬ 
tion against a guardian by alleged creditors of the 
ward, the guardian may show in defense that the 
claims asserted are not such as to make him liable 
out of the estate of the ward and that, the ward be¬ 
ing dead, the heirs are entitled to the estate as 
against the claimants.^ 

Judgment against a guardian in an action on his 
probate bond does not constitute a defense to a sub¬ 
sequent action against him, brought by a successor 
guardian, which involves matters relative to the 
guardianship estate other than those adjudicated 
by such judgment.® 

The view has been taken that, in an action to 
foreclose a mortgage given by the guardian of 
infant heirs and approved by the county court, the 
heirs may attack the validity of the mortgage.® 

In actions between guardian and ward. Where 


the relation of guardian and ward existed in fact, 
a question as to the regularity of the appointment 
does not prevent the assertion of any rights which 
the ward, on attaining majority, would otherwise 
have against the guardian.^ In a suit by the ward 
against the guardian for the amount of money 
which the guardian has received as such, the guard¬ 
ian cannot set up the invalidity of his appointment® 
or irregularities in the receipt of the funds.® So, 
in an action by the ward against the guardian to re¬ 
cover assets, the latter may not defend on the 
ground that he did not receive such assets while 
guardian, where they were in his hands at the time 
of his appointment as guardian nor is it a defense 
in an action on a note given by the tutor to the 
ward in settlement of claims against him that the 
guardian had not rendered an account, as required 
by statute, before settling with the ward.® 

While there is authority for the view that or¬ 
ders of the probate court authorizing a guardian 
to sell certain property and to use guardianship 
funds in a certain manner may be effective as a 
protection to the guardian in an action against him 
for alleged waste and conversion of guardianship 
funds, on the theory that such orders are not sub¬ 
ject to collateral attack,® according to some cases, 
where orders or decrees authorizing the guardian to 
do certain acts or settling his accounts are procured 
by fraud and by imposition on the court, they af¬ 
ford no protection to the guardian or his repre¬ 
sentatives when sued by the ward.^® 

In actions by assignee of ward. If the ward as¬ 
signs a right of action against his tutor, the latter 
may make any defense against the assignee that he 
might have made had he been sued by the ward.^^ 
In an action for money had and received brought by 
the assignee of the ward against a person who had 
received money of the ward in payment of the per¬ 
sonal debts of the guardian, it is immaterial that the 
guardian has given a bond or that the money in de¬ 
fendant’s possession is impressed with a trust.i® 


96. N.C.—^Powell V. Jones, 36 N.C. 
337. 

Judgment In action on guardian’s 
bond generally see Infra § 219. 

96. La.—^Hall v. Courtney, 166 So. 
364, 180 La. 814. 

97. La.—^Hall v. Courtney, 166 So. 
468, 184 La. 80. 

98. Ind.—Swihart v. Sbaffer, 87 Ind. 
208. 

9^ Ind.—Swihart v. ShalCer, supra. 

1. Ky.—Carter v. Norwood, 8 Ky. 
Op. 166. 

2. Mass.—^Atkinson v. Atkinson, 8 
Allen 16. 

28 C.J. p 1262 not4 52. 


3. Ill.—Kingman v. Harmon, 32 Ill. 
App. 529, affirmed 23 N.R 430, 131 
Ill. 171. 

^ HawalL—^Kapiolanl v. Atcherley, 
21 Hawaii 441. 

B. Ill.—^People V. Medart, 68 Ill. 
App. Ill, affirmed 46 N.K 1095, 166 
lU. 348. 

6. Ill—^People V. Medart, supra. 

28 C.J. p 1252 note 60. 

7. Ga.—Ray v. Andrews, 168 S.R 
906, 46 Ga,App. 676, followed in 
Ray V. White, 168 S.E. 907, 46 Ga. 
App. 678. 


8. La.—^Neilson v. Neilson, 25 La. 
Ann. 528. 

28 C.J. p 1253 note 61. 

Action by ward against guardian 
before accounting and settlement 
generally see supra § 170. 

9. Tex.—Lipscomb v. Lofland, Civ. 
App., 141 S.W.2d 983, error dis¬ 
missed, Judgment correct. 

la U.S.—Smith V. Smith, D.C.Mont.. 
210 F. 947, affirmed 224 F. 1, 139 
C.C.A. 466. 

11. La.—Leftwich v. Brown, 4 La. 
Ann. 104. 

1& N.Y.—Empire State Surety Co» 
V. Nelson, 126 N.T.S. 463, 141 App. 
Div. 850. 
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Set-off. The general rules as to set-off ordinarily 
apply in actions between guardian and ward,^3 i^e- 
tween the guardian and third persons,and be¬ 
tween the ward and third persons.^® Equity will not 
allow a bill to obtain a set-off where the remedy at 
law is adequate.!® 

Counterclaim. Under statutes defining a counter¬ 
claim, a matter connected with the subject of the 
action is a proper ground for counterclaim in ac¬ 
tions between guardian and ward;!^ but in an ac¬ 
tion by the guardian in his representative capacity 
a debt owing by him as an individual is not avail¬ 
able as a counterclaim.!® In an action by a sani¬ 
tarium association to recover for medical attention 
and services furnished defendant’s son, defendant, 
as guardian, and such son, on becoming parties de¬ 
fendant, cannot set up a counterclaim for negligence, 
malpractice, and assault with respect to the son.!® 

§ 173. Jurisdiction and Venue 

a. Jurisdiction 

b. Venue 

a. JnrisdictiozL 

The Jurisdiction of particular courts over actions by 


or against a guardian or ward depends on the applicable 
constitutional and statutory provisions. Relief may fre¬ 
quently, although not always, be had In equity. 

The jurisdiction of particular courts over actions 
by or against a guardian or ward depends on the 
nature of the suit and the constitutional or statu¬ 
tory provisions relative to the jurisdiction of 
courts.®® In the absence of statutes otherwise pro¬ 
viding, it is generally held that probate courts are 
without jurisdiction of independent actions between 
guardian and ward or between a third person and 
the guardian or ward,®! as where they are not 
^adapted to the proper investigation and determina¬ 
tion of the questions involved.®® However, under 
some statutes, probate courts are held to have ju¬ 
risdiction of some, although not all, such actions.®® 

Law or equity. Actions between guardian and 
ward, involving the relation of guardian and ward 
and the rights and liabilities growing out of it, are 
peculiarly within the jurisdiction of a court of eq- 
uity.®4 An action by a guardian or ward is prop¬ 
erly brought in equity where the particular action 
and relief sought are by statute made matters of eq¬ 
uitable cognizance,®® or are equitable in nature,®® 
including cases in which there is no adequate rem- 


13. Proper set-off 

Mich.—^Powell v. Powell, 18 N.W. 203, 
52 Mich. 432. 

28 C.J. p 1253 note 67 [a]. 

Set-off not allowed 
Ala.—^Hutton v. Williams, 60 Ala. 
133. 

28 C.J. p 1253 note 67 [b]. 

14. Mo.—Gansner v. Franks, 75 Mo. 
64. 

28 CJ. p 1253 note 68. 

Proper set-off 

In guardian's suit to recover ward's 
money invested in shares of stock 
of defendant bank, offsets against 
guardlhn for dividends and price re¬ 
ceived by guardian for some of 
shares sold by him were proper.— 
Midland Nat Bank v. Brown, Tex. 
Clv.App.. 281 S.W. 300. 

15. N.J.—Rose V. Blrkholm, Ch., 9 
A 746. 

28 C.J. p 1253 note 69. 

16. Tenn.—Grafton v. Boon, 6 Helsk. 
93. 

17. Ky.—Bell v. Bell. 180 S.W. 803, 
167 Ky. 430. 

28 C.J. p 1263 note 71. 

18. N.T.—Gallagher v. David Stev¬ 
enson Brewing Co., 84 N.Y.S. 94, 
13 Misc. 40, 25 N.T.Civ.Proc. 106. 

19. N.C.—Michigan Sanitarium & 
Benevolent Ass'n v. Neal. 139 S.B. 
841, 194 N.C. 401. 

£0. N.C.—Johnson v. Hardy, 5 S.B. 

2d 853. 216 N.C. 558. 

Tex.—^American Indemnity Co. v. 


Padgett. Clv.App., 136 S.W.2d 264. 
28 C.J. p 1254 note 83. 

Jurisdiction over persons not minors 

The district court cannot In a 
guardianship proceeding exercise Ju¬ 
risdiction over persons who are not 
minors and who therefore are not 
parties to the proceeding.—Burton 
V. McGuire, Tex.Com.App., 41 S.W.2d 
238, affirming, Civ.App., 8 S.W.2d 576. 
Xn Pennsylvania 

(1) Orphans' court has power, aft¬ 
er investigation and hearing, either 
on its own initiative or petition of in¬ 
terested party, to annul release made 
by guardian for ward if entered into 
Improvidently or in fraud of ward's 
rights.—^In re Mikasinovich, 168 A 
606, 110 Pa.Super. 252. 

(2) Where realty belonging to es¬ 
tate is sold while devisee Is a mi¬ 
nor and such devisee’s gruardlan per¬ 
mits his share of the proceeds to be 
retained by executrix, devisee can 
proceed directly in orphans' court to 
compel restitution of the fund.—In re 
Schwartz’ Estate, 10 A2d 386, 387 Pa. 
143. 

(3) The municipal court of Phila¬ 
delphia has no authority to order a 
guardian appointed by the orphans' 
court to pay a continuing weekly sum 
to the beneficiary's wife for her supr 
port, but the wife may recover In 
the orphans' court the amount of ar¬ 
rearages awarded to her at the audit 
of the guardian’s account.—In re 
Olenlak’s Estate, 40 Pa.Dlst & Co. 
893. 


(4) Other holdings.—^Lukach v. Sa- 
lenick, 43 Lack.Jur.Pa. 21, 66 York 
Leg.Rec. 14—28 C.J. p 1264 note 77 
[b], 83 [c], p 1156 note 48 [b]. 

21. Ark.—Gordon v. Bums, 165 S.W. 
2d 588, 203 Ark. 13—^Beloate v. 
Hare, 249 S.W. 686, 168 Ark. 222. 
Ill.—^In re Shanks’ Estate. 282 Ill. 
App. 1. 

Tenn.—^Monteverde v. Christie, 184 S. 

W.2d 905, 23 Tenn.App. 614. 

28 C.J. p 1253 note 76. 

Xssue involving title to land 

The issue of good faith of one who 
has purchased land from a guardian 
pursuant to an order of the probate 
court cannot be tried in the probate 
court, since such issue would involve 
title te land which the probate court 
would have not jurisdiction to de¬ 
termine.—Jones V. Sun Oil Co., 163 
S.W.2d 671, 137 Tex. 363, reversing. 
Civ.App.. 146 S.W.2d 616. 

28. R.I.—Ghamplln v. Slocum, 103 A 
706, 41 R.I. 227. 

28 C.J. p 1268 note 76. 

83. Leu—T hibodeaux v. Thibodeaux, 
19 Leu 439. 

28 C.J. P 1254 note 77. 

24. W.Va.—^Mitchell v. Penny, 66 fi 
E. 1003, 66 W.Vel 660, 135 Am.S.H. 
1046, 26 L.R.A,N.S.. 788. 

28 C.J. p 1264 note 78. 

26. Ohio.—^Madden v. ShaJlenberger, 
169 N.E. 450, 121 Ohio St. 401. 

26. Miss.—Wllllama v. Duncan, 44 
Miss. 376. 

28 C.J. p 1264 note 78 Taj (2). 


•311 



§ 173 


GUABDIAN AND WABD 


39 C.J.S. 


edy at law,27 and in which complete relief can be 
had only in a court of equity.^s Under some statu¬ 
tory provisions the chancery court in which the 
guardianship is being administered may decide and 
control all litigation affecting the guardianship, be¬ 
tween the wards and the guardian, or between third 
persons and the guardian, or against the wards 
through the g^uardian.^^ In any case, however, 
there must be ground for equitable interference be¬ 
fore a suit by or against a guardian or ward may 
be brought in equity,and equity may, in a proper 
case, decline jurisdiction.In a suit in equity 
brought by a former ward against the representative 
of a deceased guardian, and instituted in a federal 
court on the ground of diverse citizenship, the court 
does not assume to set aside decrees of the state 
court or to review the action of the state court, or 
to inquire into errors or irregularities, but, where 
such decrees were procured by fraud, it will deprive 
defendant of the benefit and advantage thereof.32 

The ward may sue the guardian at law for the 
amount due on the final account as allowed by the 
probate court,and a court of law is the proper 
tribunal before which to establish a claim made 
against a guardian in his representative capacity on 
a contract made by the guardian after he took 
charge of his ward's estate.®^ The jurisdiction of 
courts of law and equity is sometimes concurrent, 
as where questions of fraud on the part of the 
guardian are involved.®® 

a?. Mich.—^Berdan v. Milwaukee i 
Mut Life Ina Oc., 99 N.W. 411, 136 | 

Mich. 896. j 

28. Minn.—•Wilson v. Erickson, 180 j 
N.W. 93. 147 Minn. 260. 

29. Miss.—^Newsom v. Federal Land 
Bank of New Orleans, 185 So. 595, 

184 Miss. 818. 

30l Or.—^Marshall r. Gustln, 170 P. 

312, 89 Or. 63, adhered to on re¬ 
hearing: 178 P. 461, 89 Or. 53. 

28 GLJ. p 1254 note 8L 

31. Another action pendlngr 
Where a proceeding: Involving the 

same matter Is already pending: In 
the probate or orphans' court, and Is 
within the Jurisdiction of that court, 
another court In which a bill In 
equity Is filed will not allow the 
g^uardlan to be harassed nor compel 
him to defend In a multiplicity of 
suits, but will sustain a demurrer 
to the bill.—^Rau v. Small, 22 A. 740, 

144 Pa. 304. 

32. U.S.—Smith V. Smith, D.C.Mont, 

210 F. 947, aJUrmed 224 F. 1, 189 
aC.A. 465. 

33. Mass.—^Townsend v. Townsend, 

147 N.E. 562, 252 Mass. 111. 

Ward's right to sue guardian in as- 


b. Venue 

Unless regulated by provisions specifically applicable 
to the relation of guardian and ward, the venue of an ac¬ 
tion by or against such persons Is governed by the gen¬ 
eral law. 

Where statutes regulate the venue of actions by 
or against a guardian or ward the provisions of 
such statutes control;®® and in the absence of such 
a statute the general law govems.®^ It has been 
held that a suit against a guardian of minor children 
on his individual undertaking to pay for their board 
and care may be brought in the county where he re¬ 
sides, even though he was appointed, and the wards 
reside, in another county.®® Under some provisions 
a suit against a guardian or affecting the estate of 
the ward may and must be brought in the county 
where the estate is being administered,®® even 
though such county is not the residence of the par¬ 
ties,^® or is not the county in which the property in 
question is located,or in which the instrument in 
question is payable.^® 

§ 174. Time to Sue, Limitations, and Laches 

a. In general 

b. Limitations 

c. Laches 

a. In General 

The action may not be brought prematurely. 

An action involving a guardian or ward must not 
be brought prematurely.^® 

Bank, 42 S.W. 868, 16 Tez.Civ.App. 
632. 

43. Miss.—^Brewer v. Herron, 167 So. 
522, 171 Miss. 435. 

Action by ward agrainst guardian 
pending guardianship or before 
final accounting see supra S 169. 
Action, held not premature 
The fact that the exact ampunt of 
loss has not been ascertained does 
not render premature a bill for the 
loss sustained by virtue of a secured, 
but unauthorized, loan made by a 
former gruardlan, where the amount 
of the loss can be ascei^alned In the 
pending suit—^Brewer v. Herron, su¬ 
pra. 

Cross petition 

Where an action Is brought against 
the purchaser of land sold at a 
guardian's sale, by a minor who was 
formerly the owner of the land, to 
quiet title to, and recover possession 
of, the land, and the purchaser files 
an answer and cross petition seeking 
to quiet the title to the land against 
the minor and from clouds on the- 
title growing out of the probate pro¬ 
ceedings under which he claims ti¬ 
tle to the land, and thereafter the 
minor dismisses his action, the pur¬ 
chaser of the land cannot,, over the 


sumpslt or for money had and 
received see supra § 169. 

34. Ark.—Gordon v. Bums, 155 S.W. 
2d 588, 203 Ark. 18. 

35. R.I.—Champlin v. Slocum, 103 
A. 706. 41 R.I. 227. 

36. Tex.—^McKay v. Marshall Nat. 
Bank, 42 S.W. 868, 16 Tez.Clv.App. 
682. 

37. Tenn.—State v. Graper, 4 S.W.2d 
965, 155 Tenn. 565. 

38. Ind.—^Lewia v. Edwards, 44 Ind. 
833. 

89. Tex.—^Logan v. Robertson, Civ. 
App., 83 S.W. 395, reversed on oth¬ 
er grounds Cobh v. Robertson, 86 
S.W. 746, 99 Tex. 138, rehearing 
granted and opinion adhered to 
87 S.W. 1148, 99 Tex. 138—McKay 
V. Marshall Nat. Bank, 42 S.W. 868, 
16 Tex.Clv.App. 632. 

4a Tex.—^Logan v. Robertson, Civ. 
App., 83 S.W. 395, reversed on oth¬ 
er grounds Cobb v. Robertson, 86 
S.W. 746, 99 Tex. 138, rehearing 
granted and opinion adhered to 
87 S.W. 1148, 99 Tex. 188. 

4L Tex.—^Logan v. Robertson, su¬ 
pra. 

42. Tex.—McKay v. MarshaU Nat 
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Questions concerning the time to sue, litni tfltmns, 
and laches in proceedings for an accounting are con¬ 
sidered supra § 153, and in actions on guardian¬ 
ship bonds, infra § 215. 

h. Limitations 

Statutes of nmltation ordinarily do not run against 
a ward during hla minority. Generally the statute begins 
to run on the ward's majority, but under some circum¬ 
stances it may begin to run before or after such ma¬ 
jority. The particular period of limitation depends on the 
terms of the governing statute. 

The specific period within which an action in¬ 
volving a guardian or ward must be commenced 
depends on the terms of the governing statute of 
limitations.**^ Statutes of limitation which exclude 
from the statutory period the time during which 
plaintiff was under disability from infancy apply to 
infants under guardianship, so that the statute does 
not run against the wards during their minority,^6 
at least where the right of action or the title of the 
property in question is in the ward,*® or where the 
action is brought by the ward against the guardian 
or his estate.*^ However, limitations will run dur¬ 
ing the minority of the ward where the statute cre¬ 
ates no exception in favor of infants,*® and also, 
according to some authorities, where the action is 
against a third person and is one which the guard¬ 
ian is competent to prosecute on behalf of the 
ward.*® It has been held that the ward*s rights are 


not barred even though the statute has run against 
the guardian;®® but there is authority holding to 
the contrary where the cause of action is one that 
the guardian might have prosecuted on behalf of the 
infant.®! 

Ordinarily the statute begins to run on the ward’s 
attainment of majority or freedom from the disa¬ 
bility of infancy, and if he does not sue within the 
time prescribed either generally or specially the ac¬ 
tion is barred;®® but, as shown infra this section, 
under certain circumstances the statute may com¬ 
mence to run before or after the ward attains ma¬ 
jority. If the case is brought within the rules relat¬ 
ing to continuing trusts, the statute does not com¬ 
mence to run until the termination of the trust or 
its disavowal by the trustee.®® Under statutes so 
providing, where defendant, or those under whom 
he claims, has been guilty of a fraud by which plain¬ 
tiff has been debarred or deterred from his action, 
the period of limitation runs only from the time of 
the discovery of the fraud.®* By virtue of some 
statutory provisions the period of limitation begins 
to run at the expiration of a designated period from 
the date when the minor ward becomes of age.®® 
Where a minor has been emancipated by judgment, 
prescription against his right of action against his 
tutor begins from the date of emancipation and not 
from his majority.®® Marriage of a female ward 


objections of the minor, maintain 
his cross petition during the minority 
of the minor.—Campbell v. Hickory, 
278 P. 1088, 137 OkL 236. 

44. Okl.—Little v. Miracle, 29 P.2d 
970, 167 Okl. 388—Tiger v. Brown, 
265 P. 124, 130 Okl. 83. 

Wash.—F. T- Larrabee Co. v. May- 
hew, 237 P. 308, 135 Wash. 214. 
Statutes favoring guardians 
Some statutes prescribing the pe¬ 
riod of limitation for an action 
against a guardian based on his offi¬ 
cial acts are designed primarily to 
shorten the period of limitation with 
respect to new obligations incurred 
in the course of his administration 
of the ward’s estate.—Director of 
Liquidations v. Exchange Trust Co., 
Mass., 47 N.E.2d 296. 

45. N.Y.—In re Taylor, 276 N.Y.S. 
934. 937, 153 Mlsc. 678, citing Cor¬ 
pus Juris. 

28 C.J. p 1256 note 97. 

Corpus Juris olted as to running 
of statute against Insane person.— 
Shambegian v. U. S., D.C.R.L, 14 P. 
Supp. 93, 94. 

46. Ill.—In re Sheehan’s Estate, 9 
N.E.2d 63, 290 Ill.App. 551. 

28 C.J. p 1255 note 98. 

Sffect of absence of title In guard¬ 
ian 

A statute providing that, when¬ 


ever the legal title to property or a 
right of action Is in a guardian or 
other trustee, the time during which 
the statute of limitations runs 
against the trustee shall be computed 
against the person beneficially Inter¬ 
ested, even though the beneficiary Is 
under disability, does not apply In 
the case of guardian and ward where 
the legal title or right of action Is 
not in the guardian or trustee.— 
Learned v. Ogden, 32 So. 278, 80 
Miss. 769, 92 Am.S.R. 621—Barr v. 
Lewis, 16 So. 796, 71 Miss. 727, 

47. S.C.—Crosby v. Crosby, 1 S.C. 
337. 

28 C.J. p 1255 note 99. 

48. La.—^Ashbey v. Ashbey, 6 So. 
639, 41 La.Ann. 102—Copse v. Ed- 
dlns, 16 La.Ann. 628. 

49. S.C.—^Long V. Cason, 26 S.C.Eq. 
60. 

28 C.J. p 1255 note 2. 

Contract made by guardian 

A statute of limitations runs 
against the guardian on a right of| 
action which he has, such as on a 
contract made with him for the bene¬ 
fit of the ward.—^Hummer v. Om- 
dorfC, 6 Ey.L. 48, 49. 12 Ky.Op. 644. 

6a Tenn.—^Henley v. Bpbb, 7 S-W. 

190, 86 Tenn. 474. 

28 G.J1 p 1255 note 8. 
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51. N.C.—Quip V. Lee. 14 S.B. 74, 109 
N.C. 676. 

28 C.J. p 1265 note 4. 

68. Okl.—Little V. Miracle. 29 P.2d 
970, 167 OkL 388—Pitman v. Ow¬ 
ens. 27 P.2d 842. 166 Okl. 264— 
Bearhead v. American Inv. Co., 10 
P.2d 1086, 157 Okl. 84. 

28 C.J. p 1265 note 6. 

Termination of guardianship 

Under some statutory provisions 
the infant ward may commence his 
action within a designated period 
from the termination of the guard¬ 
ianship proceedings. 

OkL—^Deere v. Gypsy Oil Co., 16 P. 
2d 1086, 160 Okl. 237—Campbell v. 
Hickory, 278 P. 1088, 137 OkL 236 
—Tiger v. Brown, 266 P. 124, ISO 
Okl. S3—Walker v. Hatcher, 231 P. 
88. 109 Okl. 283. 

Wash.—F. T. Larrabee Co. v. May- 
hew, 237 P. 308, 136 Wash. 214. 

53. W.Va.—Campbell v, O’Neill, 72 
S.E. 732, 69 W.Va. 459. 

28 C.J. p 1256 note 7. 

54. Qa.—Short v. Mathis, 33 S.R 
694, 107 Ga. 807. 

55. N.C.—^Flnn v. Fountain, 171 S. 
E. 85, 205 N.C. 217. 

56. La.—Proctor v. Hebert, 86 La. 
Ann. 260. 
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to an adult sets the statute in motion in some states 
as between guardian and ward;®"^ but it has been 
held, in the absence of statutes removing the dis¬ 
ability of coverture, that the marriage suspends the 
operation of the statute during coverture, even 
though the female ward has attained the age of 
majority.58 A particular event may cause the stat¬ 
ute to commence to run by virtue of express statu¬ 
tory provision.®® A right of action in favor of a 
guardian against his ward may be lost by limita¬ 
tions during the ward’s minority.®® 

Statutes limiting the time for commencing an ac¬ 
tion to recover real property sold by a guardian ap¬ 
ply, in at least one jurisdiction, whether the guard¬ 
ian’s deed was valid, void, or voidable.®^ A statute 
requiring all causes of action accruing before a 
certain date to be sued on before another specified 
date has been held applicable to actions by guard¬ 
ian or ward, where the right of action accrued be¬ 
fore the first date®® but not where it did not ac¬ 
crue until thereafter.®® 

o, Laches 

The existence of laches on the part of a guardian, or 
a ward who has attained majority, depends on the cir¬ 
cumstances. 

The facts and circumstances of the particular 
case determine whether there has been laches on 
the part of a guardian,®^ or on the part of the ward 
after attaining majority or becoming free of the 
disabilities of minority.®® The complainant, in a 
suit in equity brought by a ward against the repre¬ 
sentatives of a deceased guardian, is not guilty of 
laches where he commences an action as soon as 


his suspicions of the guardian’s fraudulent conduct 
are aroused, and, on failing in the first action be¬ 
cause of a mistake as to his right and remedy, he 
commences the proper action with reasonable 
promptness.®® An assignee of a substituted guard¬ 
ian, suing a third person to recover a sum alleged 
to have been wrongfully paid him by the original 
guardian, is not precluded from maintaining the 
suit by his own laches.®^ 

§ 175. Parties 

a. Representation of ward 

b. Necessary parties 

c. Proper parties 

a. Bepresentation of Ward 

(1) In general 

(2) As plaintiff 

(3) As defendant 

(1) In General 

The guardian, unless he has some personal Interest 
In the controversy, is ordinarily a proper person to repre¬ 
sent his ward in an action brought by or against the 
ward. His acts In conducting an action or defense are, 
within certain limits, binding on the ward. 

By the provisions of some statutes, a general 
guardian has the authority and duty to appear for 
and represent his ward in all legal suits and pro¬ 
ceedings where no other person has been appoint¬ 
ed for that purpose as guardian ad litem or next 
friend,®® and, unless the guardian has declined to 
act, an infant who has a guardian can, under some 
provisions, appear in court only by that guard¬ 
ian.®® The chief purpose of statutes providing for 


37- Ind.—Roberts v. Smith. 74 NJE. 

894, 165 Ind. 414. 

28 C.J. p 1256 note 10. 

58. Vel—^W aller v. Armlstead, 2 
Leigh 11, 29 Va. 11. 21 Am.D. 694. 

59. In Oklahoma, the recording of a 
deed to real property made by a 
guardian, in pursuance of a sale on 
an order of a court directing such 
aale, is sufflcient to set the statute 
in operation against the ward.—Stew¬ 
art V. Keyes. 30 P.2d 875, 167 Okl. 
531, motion denied 55 S.Ct. 84, af¬ 
firmed 56 act. 807, 295 U.S. 403. 79 
L.Ed. 1507, rehearing denied 56 S.Ct. 
81. 296 U.S. 661. 80 D.Ed. 470—Little 
V. Miracle. 29 P.2d 970. 167 Okl. 388 
—Stolfa V. Gaines, 283 P. 563, 140 
Okl. 292. 

ea Miss.—Magee v. Keegan, 36 
Miss. 244, 72 Am.D. 123. 

28 C.J. p 1256 note 13. 

51. Okl.—Stewart v. Keyes, 30 P.2d 
876, 167 Okl. 531, motion denied 
55 act 84, affirmed 55 S.Ct 807, 
295 U.S. 403, 78 L.Ed. 1507. rehear¬ 
ing denied 55 aCt 81, 296 U.S. 


661, 80 L.Ed. 470—Little v. Miracle, 
29 P.2d 970, 167 Okl. 388—Pitman 
V. Owens, 27 P.2d 342, 166 Okl. 264 
—^Deere v. Gypsy Oil Co., 15 P.2d 
1086, 160 Okl. 237—Deere v. Gil¬ 
more. 13 P.2d 162, 168 Okl. 217— 
Washington v. Bartlett, 13 P.2d 
132, 168 Okl. 218—Givens v. Jones, 
12 P.2d 892, 158 Okl. 124. 

62. Qa.—Byne v. Anderson, 67 Ga. 
466—^Munroe v. Phillips, 65 Ga. 
390. 

63- Ga.—Monroe v. Simmons, 12 S. 
E. 643. 86 Ga. 344. 

64. loaches not shown 

Iowa—Easton v. Somerville, 82 N.W. 
475, 111 Iowa 164, 82 Am.aR. 502. 

65. Caches not shown 

Ky.—^Thompson v. Cooper, 4 Ky.Op. 
336. 

La—^Wren v. Brock, App., 8 So.2d 
763. 

Pa.—Gribben v. Carpenter, 186 A. 

712, 323 Pa 243. 

28 C.J. p 1256 note 18. 

66. U.S.—Smith v. Smith, D.C.Mont, 
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210 F. 947, affirmed 224 F. 1, 139 
C.C.A. 466. 

67. N.T.—Empire State Surety Co. 
V. Cohen, 166 N.Y.S. 935, 93 Misc. 
299. 

28 C.J. p 1256 note 21. 

68. Okl.—Brewer v. Perryman, 162 
P. 791, 62 Okl. 176. 

28 C.J. p 1256 note 28. 

Gnardlan of person or property 
In some proceedings an infant may 

be represented by a guardian either 

of the person or of the property.— 

In re Young’s Estate, 289 N.Y.S. 1062, 

160 Misc. 344. 

69. Ky.—Lawson’s Guardian v. Law- 
son’s Adm’r, 247 S.W. 1112, 198 Ky. 
16—Miller v. Cabell, 81 Ky. 178. 

Representation of infant by guard¬ 
ian ad litem or next friend see the 
C.J.S. title Infants §§ 107-113, also 
31 C.J. p 1118 note 51-p 1148 note 
79. 

Representation of Insane litigants 
see the C.J.S. title Insane Persons 
§S 140-145, also 32 QJ. p 768 note 
67—P 778 note 13. 
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the appearance of an infant ward by his guardian 
is to protect the infant.^® A guardian who has a 
personal interest in the controversy adverse to the 
interest of the ward cannot represent him either 
as plaintiff or defendant,and in such case the ward 
must sue or appear and defend by some other per¬ 
son, such as a guardian ad litem, next friend, or 
undertutor ;72 but it is not necessary to dismiss the 
guardian as a party merely because he asserts a 
claim to compensation out of the fund in controver¬ 
sy's 

Right to control action or defense, A guardian 
who sues74 or defends'^5 in his ward’s behalf has a 
general right to control the action or defense. In 
general a defendant vrard is bound by acts of the 
guardian done in good faith in conducting the de¬ 
fense but there are limitations on the authority 
of the guardian, at least in some jurisdictions, to 
waive service of process on the ward, see infra § 

178, to make admissions in pleadings, see infra § 

179, and to confess, consent to, or release judgment, 
see infra § 182. 


(2) As Plaintiff 

(a) In general 

(b) Name in which guardian should sue 
(a) In General 

The guardian ordinarily may represent hla ward as 
plaintiff. However, If he Is unable or unwilling to act, 
another person such as a guardian ad litem or next friend 
may do so, and In some Jurisdictions the appointment of 
some one other than the guardian to represent the ward 
rests In the discretion of the court. 

A minor ward is without authority to commence 
or prosecute an action alone and independently of 
a general guardian, tutor, curator, guardian ad li¬ 
tem, next friend, or other legally constituted rep- 
resentative.77 While the general guardian of an 
infant plaintiff is ordinarily a proper person to sue 
for and represent the infant^® and while under 
some statutory provisions an infant who has a 
guardian ordinarily can sue only by that guardian,*^® 
in some states it is necessary for the infant to sue 
by guardian ad litem or next friend, at least in 
certain classes of cases.®® It is generally consid- 


TOl Nev.—Baker v. Baker, 87 P.2d 
800, 59 Nev, 163, modified on other 
grounds 96 P.2d 200, 69 Nev. 168. 
71- Ill.—Roodhouse v. Roodhouse, 24 
N.B. 55. 132 Ill. 360, 22 AmuS.R. 
539. 

28 O.J. p 1257 note 38. 

Tfl. La.—Boudreaux v. Lower Terre¬ 
bonne Refining & Mfg. Co., 63 So. 
456, 127 La. 98. 

Tex.—^Wesner v. Woodson, Civ.App., 
Ill S.W.2d 354, error refused. 

28 C.J. p 1257 note 39. 

Committee of infant 
N.T.—Chilson v. Battey, 22 N.T.S.2d 
566, 260 App.Div. 838. 

73. Ky.—Elizabeth Speers’ Memori¬ 
al Hospital V. Makibben, 102 S.W. 
820, 126 Ky. 17, 31 Ky.L. 467. 

74- Wash.—South Bend Land Co, v. 

Denio, 35 P. 64, 7 Wash. 303. 

28 C.J. p 1257 note 41. 

Vatnre of suit 

In proceeding brought by next 
friend or guardian on behalf of an¬ 
other, suit is essentially that of per¬ 
son for whom suit Is brought— 
Morse v. Caldwell, 191 S.B. 479, 65 
Ga.App. 804. 

7B. Ky.—^Walker v. Smyser, 80 Ky. 
620. 

Charaoter of defense 

(1) Defense of minor’s legal rights 
should not be merely perfunctory 
and formal, but real and earnest, and 
guardian or curator should put in 
issue and require proof of every 
material allegation of complaint prej¬ 
udicial to infant, la not required to 
verify answer, can make no conces¬ 
sions on his own knowledge, and 
must put and keep plaintiff at arm's 


length.—^Arkansas Trust Co. v. Sims. 
133 S.W.2d 864, 198 Ark. 1143. 

(2) It is error to decree foreclosure 
of mortgage on property in which 
minors axe Interested without bona 
fide defense by their regular guard¬ 
ian, curator, or guardian ad litem 
and proof of allegations of complaint, 
but such decree, rendered in exercise 
of Jurisdiction rightly acquired, is 
not void.—^Arkansas Trust Co. v. 
Sims, supra. 

EmlXLent domain, proceedings 

In a proceeding by the town of 
Rocklnghanl to condemn land for 
cemetery uses under Prlv.L.1909 c 
161, Infant owner was properly rep¬ 
resented by her guardian, and the 
guardian had the right of appeal, in 
view of C.S. S§ 451, 1724, and Prlv. 
L.1911 c 264 § 26.—Long v. Town of 
Rockingham, 121 S.E. 461, 187 N.C. 
199. 

78. Ohio.—Bohart v. Atkinson, 14 
Ohio 228. 

28 C.J. p 1257 note 43. 

77- Mo.—Scott v. Royston, 128 S.W. 

454, 223 Mo. 568. 

28 C.J. p 1250 note 2. 

Inability to sue alone in own or 
guardian’s name 

An infant who, is under guardian¬ 
ship cannot, acting alone, bring suit 
in his own name or in the name of 
his guardian.—Taylor v. Superior Ct, 
74 A. 482, 30 R.I. 200. 

78. Iowa.—Kreamer v. Wendel, 214 
- N.W. 712, 204 Iowa 20. 

N.T.—Schlieder v. Dexter, 99 N.T.S. 
1000, 114 App.Div. 417—Coakley v. 
Mahar, 36 Hun 157—Thomas V. 
Bennett, 66 Barb. 197. 
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28 C.J. p 1247 notes 21. 22, 25, p 1248 
note 59 [a]. 

After removal from state 

Curator for Infanta could prose¬ 
cute a suit in their behalf, although 
he had removed from state, there 
never having been any proceedings to 
revoke his appointment, under Rev. 
St.1919 §S 10, 386.—Chapman v. Bi- 
mel-Ashcroft Mfg. Co., Mo., 263 S. 
W. 993. 

Natural guardian 

Suit by minor may be maintained 
by natural guardian, where he has 
no legal guardian.—Boyd v. St. Lou¬ 
is Brewing Ass’n, 5 S.W.2d 46, 318 
Mo. 1206—State ex rel. Missouri Pac. 
R. Co. V. Cox, 267 S.W. 382, 306 Mo. 
27. 

79. Ky.—Lawson’s Guardian v. Law¬ 
son’s Adm’r, 247 S.W. 1112, 198 Ky. 
15. 

28 C.J. p 1250 note 3. 

80. Ind.—Campbell v. Fichter, 81 N. 
E. 661, 168 Ind. 645. 

28 QJ. p 1247 note 24. 

Authority to represent infant In gen¬ 
eral see the C.J.S. title Infants S 
109, also 31 C.J. p 1124 note 60-p 
1128 note 58. 

Better praotioe 

While it is better practice to bring 
an action on behalf of an infant 
through a guardian ad litem, this is 
not essential, and a general guardian 
has power to represent an infant in 
an action for the recovery of per¬ 
sonalty. and Infant cannot upset the 
action on reaching his majority but 
will be bound by any Judgment en¬ 
tered for or against him.—Marcus 
V. Neugarten» 37 N.Y.S.2d 364. 
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€red that the fact that a guardianship is pending 
and that the infant may sue by such general guard¬ 
ian does not preclude the infant from maintaining 
a suit by guardian ad litem or next friend,and 
some statutes are construed to vest in the court a 
discretion to permit or require the suit to be brought, 
on behalf of the infant, by a representative other 
than the general guardian.®^ An infant is not bound 
to sue by general guardian, and a proper case for 
representation of the infant by a person other than 
the general guardian is presented, where the gen¬ 
eral guardian is absent,or is unable^^ or unwill- 
ing85 to act; and especially is it proper for the in¬ 
fant to be represented by a person other than his 
general guardian where such guardian, although de¬ 
clining to act himself, does not forbid the proceed- 
ing.86 Where the general guardian has disposed of 
funds or property of the ward without authority, 
the ward may sue by another representative to set 
aside the sale or conveyance,®^ and in case of trans¬ 
fer of property of a ward by the guardian, the ward, 
under some circumstances, may bring an action by 
next friend for conversion against the transferee.®® 

(b) Name in Which Guardian Should Sue 

In the absence of controlling statute, whether the 
guardian should sue In his own name or that of his 
ward generally depends on whether title to the property 
or right involved Is In himself or In the ward; but this 
ruie Is subject to exceptions, and under some statutes 


the guardian may sue In his own name generally or In 
a particular class of actions. 

Except as statutes may otherwise prescribe, the 
question as to whether or not a guardian can com¬ 
mence and prosecute a suit in his own name, or 
whether the suit must be commenced in the name 
of the minor by the guardian, usually depends on 
whether the legal title to the right or property in¬ 
volved is in the guardian or the minor.®® At com¬ 
mon law a guardian had no authority to sue in his 
own name for the benefit of his infant ward where 
the legal right or title involved was vested in the 
ward,®® and, subject to the exceptions hereinafter 
noted, it is still the general rule that an action by 
a guardian in behalf of the ward should be brought 
in the name of the ward and not in the name of the 
guardian.®! Some courts, drawing a distinction be¬ 
tween the statutory powers of the guardian in ref¬ 
erence to personal property and those relating to 
real property, hold that the guardian may sue in 
his own name to recover personal property of the 
ward,®® but that he may not, in his own name, bring 
suits relating to real property.®® Other courts hold 
that an action to recover personal property must be 
brought in the name of the ward.®^ The guardian 
may sue in his own name,®® at least with respect to 
a particular class of actions,®® in a jurisdiction 
where the statutes so provide, although a general 
statute of this nature has been held inapplicable to 


Demaaei payable to Infant 

(1) It has been held that a suit 
on a demand which Is payable to in¬ 
fants is properly brought In their 
names by their next friend, instead 
of by their general guardian.—^Law- 
son V. Kirchner, 40 S.E. 344, 60 W.Va. 
844. 

(2) As to the name in which guard¬ 
ian should sue in a Jurisdiction 
where he may maintain an action 
for debt due ward see infra subdi¬ 
vision a (2) (b) of this section. 

81. Mont.—Flaherty v. Butte Elec¬ 
tric R. Co., 107 P. 416, 40 Mont. 
454, 

28 C.J. p 1250 note 4. 

82. Ark.—Truman Cooperage Co. v. 
Shelton, 207 S.W. 42, 136 Ark. 670. 

28 C.J. p 1250 note 5. 

83. Conn.—Williams v. Cleaveland, 
56 A. 850, 76 Conn. 426. 

84h Conn.—Williams v. Cleaveland, 
supra. 

Inability to represent ward by rea¬ 
son of personal Interest of guard¬ 
ian see supra subdivision a (1) of 
this section. 

8B. Ky.—^Lawson's Guardian v. Law- 
son’s Adm’r, 247 S.W. 1112, 198 Ky. 
16. 

28 C.J. p 1250 note 8. 


I Fnrohase prloe of land 

Where the general guardian re¬ 
fuses to collect the purchase price 
of land of Infant ward sold by the 
guardian, an action for the purchase 
price may be prosecuted by the ward 
through a guardian ad' litem.—^Pe¬ 
terson V. BailUf, 54 N.W. 186, 62 
Minn. 386. 

86. Conn.—Williams v. Cleaveland, 
56 A. 850, 76 Conn. 426. 

28 C.J. p 1250 note 10. 

87. Ga.—Johnson v. Janes, 41 Ga. 
696. 

88. Ill.—^Hayes v. Massachusetts 
Mut. Life Ins. Co., 18 N.E. 322, 126 
Ill. 626, 1 URA. 303. 

Md.—^Baltimore v. Norman, 4 Md. 
362. 

89. Okl.—Title Guaranty & Surety 
Co. V. Foster, 203 P. 281, 84 OkL 
291. 

9a Ark.—Turner v. Alexander, 41 
Ark. 254. 

Okl.—Title Guaranty & Surety Co. v. 
Foster, 203 P. 231, 84 Okl. 291. 

9L Cal.—^Loock V. Pioneer Title In¬ 
surance Sc Trust Co., 40 P.2d 626, 
4 Cal.App.2d 245. 

Fla.—Carlton v. Morgan, 67 So. 79, 
68 Fla. 535. 

Ind.—Campbell v. Fichter, 81 NJE3. 
661, 168 Ind. 645. 
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Minn.—Gimmestad v. Rose Broa Co., 
261 N.W. 194, 194 Minn. 631. 

Mo.—Webb v. Hayden, 66 S.W. 760, 
166 Mo. 39—In re Cordes' Estate, 
App., 116 S.W.2d 207. 

28 C.J. p 1257 note 50. 

Allegratlons as to capacity and au¬ 
thority to sue see infra § 179 a 
AnthorlzatloxL by ooart 

Under Civ.Code, § 282, gruardlan in 
order to sue in the name of minors 
whom he represents must obtain due 
authorization of a court of compe¬ 
tent Jurisdiction.—Delgado v. Cabas- 
sa 10 Puerto Rico 48. 

93. Mich.—^Norton v. Ohms, 35 N.W. 
176, 67 Mich. 612. 

93. Ill.—Muller v. Benner, 69 IlL 
108—Wright V. Cosmopolitan Life 
Ins. Ass’n, 164 Ill.App. 201. 

94, Mo.—^Webb v. Hayden, 65 S.W. 
760, 166 Mo. 39. 

28 C.J. p 1258 note 67. 

96. Mass.—Cohn v. Carlisle, 87 N.E. 

2d 260, 310 Mass. 126. 

Okl.—^Title Guaranty & Surety Co. 

V. Foster, 203 P. 231, 84 Okl. 291. 
28 C.J. p 1258 note 71. 

98. Ill.—Liska v. Chicago Rys. Co., 
149 N.E. 469, 318 Ill. 670—Gasklll 
V. Nesselroth, 282 IlLApp.' 493. 
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suits in chancery,or to suits falling within the 
provisions of specific statutes.^^ Statutes which 
confer authority on the guardian to sue do not nec¬ 
essarily authorize him to sue in his own name where 
they do not expressly so provide,®® and statutes au¬ 
thorizing the guardian to sue in certain cases do not 
authorize him to sue in his own name in other cas¬ 
es.^ Where a case falls both within a general stat¬ 
ute, under which the action is to be brought in the 
name of the infant by the guardian, and a statute 
limited to a particular class of actions, under which 
the guardian may sue in his own name, either course 
may be pursued.® 

Debts due ward. According to some authorities 
the guardian may not maintain, in his own name, 
an action to collect debts and demands due the 
ward,® but according to others he may,^ particu¬ 
larly where permitted by statutory provision.^ 

Obligations running to guardian. As shown su¬ 
pra § 75, the guardian has legal title to obligations 
which run in his favor. In an action brought on 
such an obligation, it is proper for the guardian to 
sue in his own name,® and thus the guardian may 
sue in his own name on a contract made by him with 
a third person,^ on a promissory note or other com¬ 
mercial paper made to him eo nomine,® or on se¬ 
curities assigned to, or taken by, the guardian in his 
own name.® 

Trespass, trover, and conversion. The guardian 
may maintain trespass^® or trover^i in his own 


name. Under a statute rendering the guardian an¬ 
swerable to the ward for the issues and profits of 
real estate received by'him, an action for the tak¬ 
ing and conversion of crops must be brought in the 
name of the guardian.^® 

Ejectment. Some courts hold that the guardian 
of an infant may bring ejectment in his own name,^® 
while other courts hold that such a suit may and 
must be brought in the name of the ward.^* 

Partition. Ordinarily the guardian may not bring 
a suit for partition in his own name,^® but it is held 
that he may under certain circumstances,^® and of 
course he may where the statutes of the state so pro- 

vide.i7 

Suits for damage to, or possession of, property. 
A guardian entitled to the possession of his ward's 
property and in actual possession thereof has been 
held to have the right to sue in his own name to 
enjoin, or to recover damages for injury to the prop¬ 
erty.^® However, it has also been held that an ac¬ 
tion for damages for the diminution of the rental 
value of real estate, the title of which is in infants, 
is properly brought in the name of the infants by 
their next friend or guardian, and not by the guard¬ 
ian in his own name.^® 

Where a guardian is entitled to the possession of 
the ward's property, he may as a rule sue in his own 
name to recover it;®® but there is authority holding 
that a guardian is not authorized to file a bill in his 
own name to obtain possession of the property of 


97. Ala.—^Kelen v. Brewer, 129 So. 
23, 221 Ala. 446—West v. West, 7 
So. 330, 90 Ala. 458. 

98. Ala.—West V. West, supra— 
Blackman v. Davis, 42 Alsu 184. 

99. Ill.—^Hoare v. Harris, 11 Ill. 24. 
Minn.—^Ferine v. Grand Iiodffe A. O. 

U. W., 50 N.W. 1022, 48 Minn. 82. 

1. Iowa.—^Anderson v. Cameron, 

Morr. 436. 

28 C.J. p 1259 note 75. 

5. Minn.—^Patterson v. Melchior, 113 
N.W. 902, 102 Minn. 363. 

28 C.J. p 1259 note 76. 

3. Mo.—^Webb V. Hayden, 65 S.W. 
760. 166 Mo. 39. 

28 O.S. p 1258 note 68, p 1257 note 60 
[a]. 

4. Mich.—^Norton v. Ohms, 85 N.W. 
175, 67 Mich. 612. 

28 C.J. p 1258 note 69. 

6. Ind.—Kinsley v. Kinsley, 49 NJEL 
819. 160 Ind. 67. 

Okl.—Title Guaranty & Surety Co. v. 

Foster, 208 P. 231, 84 Okl. 291. 

28 C.J. p 1258 note 70. 

9. Ark.—Turner v. Alexander, 41 
Ark. 254. 


7, Ark.—^Turner v. Alexander, su-' 
pra. 

28 C.J. p 1257 note 61. 

Suit by person in whose name con¬ 
tract Is made generally see the C. 
J.S. title Parties § 11, also 47 QJ. 
p 87 note 46-p 40 note 79. 

8, Minn.—^McLean v. Dean, 69 N.W. 
140, 66 Minn. 369. 

28 C.J. p 1267 note 62. 

9, Mo.—Catron v. La Payette Coun¬ 
ty, 17 S.W. 677. 106 Mo. 669. 

28 C.J. p 1258 note 53. 
la Pa.—^Hughes' Minors’ Appeal, 68 
Pa. 600. 

28 C.J. p 1258 note 56. 

11. Ind.—Harshman v. McBride, 28 
N.E. 564, 2 Ind.App. 382. 

28 C.J. p 1258 note 67. 

12. N.T.—Beecher v. Crouse, 19 
Wend. 806. 

13. N.C.—^Brooks v. Brooks, 25 N.C. 
389. 

28 C.j. p 1268 note 58. 

14i Ill.—^Duck Island Club v. Bex- 
stead, 51 N.H. 831, 174 Ill. 486. 

28 C.J. p 1258 note 59. 

15. Ill.—Swift V. Yanaway, 88 N.E. 

689, 163 Ill. 197. 

28 C.J. p 1268 note 60. 
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18. Ky.—^Auxler v. Auxier, 206 S.W. 
789, 182 Ky. 588, modifying 203 

S.W. 810, 180 Ky. 618. 

17. Ind.—^Bowen v. Swander, 22 N.E. 
726, 121 Ind. 164—Bundy v. Hall. 
60 Ind. 177. 

Approval of conrt 

Comp.St.l921 S 1457, providing that 
guardian may join In, and assent to. 
partition of ward's land, with written 
approval of county Judge, has no ap¬ 
plication to action in district court 
for i)artltion of land in which minor 
Is Interested, and in such case writ¬ 
ten approval of county Judge Is not 
necessary to maintenance or defense 
of action on behalf of minor.—^Walk¬ 
er V. Slggens, 248 P. 567, 118 Okl. 266 
—Bilby V. Noble, 234 P. 198, 106 Okl, 
802. 

18. Ind.—Kinsley v. Kinsley, 49 N. 
E. 819, 160 Ind. 67. 

28 aj. p 1268 note 55. 

19. D.C.—^Baltimore & P. R. Co. v. 
Taylor, 6 App.D.C. 269. 

20. Conn.—Cole v. Jerman, 59 A. 425, 
77 Conn. 874. 

28 C.J. P 1268 note 64. 
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his ward, and that he must file it in the name of the 
ward as his next friend .21 

(3) As Defendant 

A legally appointed guardian generally may defend 
actions brought against his ward. Under some circum¬ 
stances, however, a person other than the guardian is 
the proper person to defend. 

The guardian has the authority 22 and duty28 to 
appear in and defend actions brought against his 
ward; but a person cannot defend as general guard¬ 
ian where he has not qualified or been legally ap¬ 
pointed as such.24 A guardian appearing in an ac¬ 
tion simply to manage and take care of the interest 
of an infant defendant is not a party to the action,26 
that is, in an action to enforce a liability of the 
ward, the guardian is a proper person to appear and 
defend the action in the interest of the ward but 
does not become a party to the action in the sense 
that personal liability may be established against 
him.26 If the ward is sued, he is entitled to be rep¬ 
resented by his general guardian,27 and it is error 
to proceed against an infant defendant wholly un¬ 
represented by reason of the death of his guard- 

ian.28 

Ordinarily, where the general guardian is com¬ 
petent and qualified to defend, and is willing to, 
or does, appear and defend, there is no occasion or 
necessity for the appointment of a guardian ad li- 
tem.29 However, under some circumstances the 
court may appoint a guardian ad litem for an in¬ 
fant defendant even though there is an existing gen¬ 
eral guardian,®^ and some statutes have been con¬ 
strued to vest in the court discretion to appoint or 


allow a person other than the general guardian to 
defend a suit against an infant,®^ the discretion to 
be controlled by what the court conceives to be the 
best interests of the infant defendant .22 In a few 
jurisdictions, an infant must be defended by guard¬ 
ian ad litem, and not by general guardian,23 or at 
least must be so defended in a particular class of 
suits, such as suits in partition®^ or suits in eq¬ 
uity. 3 5 The court may appoint a guardian ad litem 
to conduct the defense of the infant on the failure 
or refusal of the general guardian to appear and 
defend.36 A general guardian who does not defend 
has no authority to waive the appointment of a 
guardian ad litem so as to leave the ward wholly 
undefended and thus deprive him of his day in 
court.37 

b. Necessary Parties 

All necessary parties must be Joined In an action by 
or against a guardian or ward. Whether the guardian or 
ward is a necessary party depends on the purpose of the 
action and the interests involved. 

Persons who have an interest in, or claim on, 
the property in controversy are necessary parties 
in actions between guardian and ward or between 
a third person and the guardian or ward.38 A 
person who had nothing to do with the transaction 
in question except to receive and assign a note and 
mortgage is not a necessary party.3 9 Under some 
statutory provisions a mother may assert her rights 
as guardian of her child by her first husband with¬ 
out joining her second husband.^O Ordinarily it is 
incumbent on plaintiff to see that the necessary par¬ 
ties are in court,^! although if necessary parties are 


21 . Va.—Slllln^rs V. Bumgardner, 8 
Gratt 273, 60 Va. 273. 

22. Cal.—^Fresno Estate Co. v. Fiske 
157 P. 1127, 172 CaL 683. 

28 C.J. p 1256 notes 25, 26. 

23. Iowa.—^Kreamer v. Wendel, 214 
N.W. 712, 204 Iowa 20. 

28 C.J. p 1256 note 27. 

24. Tex.—^Brown v. Stumpfl, Civ. 
App., 123 S.W.2d 806, 808, quoting 
Gorpna Juris. 

28 C.J. p 1257 note 40. 

26. Cal.—O'Shea v. Wilkinson, 30 P. 
588, 96 Cal. 454. 

28. Or.—Sturgis v. Sturgis, 93 P. 
696, 61 Or. 10, 131 Am.S.H. 724. 15 
L.R.A..N.S.. 1034. 

27- Cal.—^Western Lumber Co. v. 

Phillips, 29 P. 328, 94 Cal. 54. 

28 C.J. p 1266 note 24. 

Wliat constltates representation 
A guardian who haa no defense 
to a suit against a ward Is not ob¬ 
liged to procure counsel and file 
pleadings or appear in court, at the 
expense of the ward's estate, in order 
to “represent” the ward; hence it 


cannot be contended that the ward 
was not represented by the guardian 
merely because the guardian decided 
to default rather than appear.—Pa¬ 
cific Coast Joint Stock Land Bank of 
San Francisco v. Clausen, 65 P.2d 
352, 8 Cal.2d 364. 

28. Pa.—^In re Korn’s Estate, 19 Pa. 
Co. 643. 

Abatement of actions involving 
guardian see Abatement and Re¬ 
vival § 110 c. 

29. Mo.—^Am V. Am, 173 S.W. 1062, 
264 Mo. 19. 

28 C.J. p 1256 note 29. 

30. Ind.—^Alexander v. Frary, 9 Ind. 
481. 

Tex.—^Brown v. Stumpff, Civ.App., 123 
S.W.2d 806. 

81. Ill.—^Patterson v. Pullman, 104 
Ill. 80. 

Ky.—McMaJtln v. Stratton, 82 Ky, 
226, 6 Ky.L. 154. 

32. Ky.—McMakln v. Stratton, su¬ 
pra. 

28 C.J. p 1256 note 32. 
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83. U.S.—^Fitch v. Cornell, C.C.Or., 
9 F.Cas.No.4,834. 1 Sawy. 166. 

Mich.—^Bearlnger v. Pelton, 43 N.W. 

1042, 78 Mich. 109. 

84. Kan.—Saville v. Saville, 66 P. 

1043, 63 Kan. 861. 

28 C.J. p 1256 note 34. 

86. Va.—^Ewing v. Ferguson, 33 
Gratt. 648, 74 Va. 648. 

36. Ind.—^Harrison v. Western 
Constr. Co., 83 N.E. 266, 41 Ind. 
App. 6. 

28 C.J. p 1267 note 36. 

37. Ohio.—Roberts v. Roberts, 55 N. 
E. 411, 61 Ohio St. 96. 

38. Ky.—Smith v. Todd. 5 J.J.Marsh, 
7. 

28 C.J. p 1269 note 77—40 C.J, p 1292 
note 64 [a] (6). 

39. S.C.—Scott V. Scott, 7 S.B. 811, 
29 S.C. 414. 

40. Tex.—Cook v. Bybee, 24 Tex. 
278. 

41. Tex.—^Zurich General Accident & 
Liability Ins. Co. v. Wood, Civ. 
App., 27 S.W.2d 838. 
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not joined in a suit in equity the court may call 
them in.42 

Guardian. A guardian is a necessary party where 
a judgment against him is sought,^3 or where the 
suit is brought on a covenant which has been made 
by him.^^ A judgment, order, or decree in which 
the guardian has, or claims to have, an interest can¬ 
not be avoided,^® or the ownership thereof deter¬ 
mined,^® without making the guardian a party; but, 
where a former guardian was defendant in a judg¬ 
ment merely in his representative capacity, the ward, 
on attaining majority, may sue to avoid the judg¬ 
ment, or proceedings thereunder, without making 
the former guardian a party.^^ xhe guardian has 
been held a necessary party to an action to recover 
a legacy bequeathed to the ward.^® 

The guardian or his personal representative is 
not a necessary party in an action affecting merely 
the title of the ward to real property,^® especially 
where the suit is instituted after the ward has at¬ 
tained majority.®® He is not a necessary party to 
a suit against infant heirs to foreclose a mortgage®^ 
or to recover on a covenant of warranty of their 
ancestor.®® The guardian need not be joined with 
the infant as party plaintiff in a suit to procure the 
construction of a will.®® A former guardian who 
as such employed an attorney is not a necessary par¬ 
ty to an action against his successor to recover for 
the services.®^ 

Ward. Whether the ward is a necessary party 


depends on the provisions of the governing statutes 
and the nature and purpose of the particular ac¬ 
tion.®® The ward has been held a necessary party 
to a suit by the guardian for relief from liability 
on a note given by him for land bought for the 
ward,®® a suit by the guardian against his predeces¬ 
sor for a balance due the ward,®^ and a suit by a 
former guardian against his successor for a balance 
due from the ward.®® The ward is a necessary 
party to a suit against the guardian or curator re¬ 
specting funds constituting part of the estate.®® It 
has also been held that the ward is a necessary party 
to a suit affecting his title to real property and that 
he cannot be bound by such an action where brought 
against the guardian or curator alone.®® 

The ward has been held not a necessary party to 
a suit by a guardian to foreclose a mortgage given 
him as such,®l a. suit to cancel a conveyance of the 
ward,®® or an action to recover money due him and 
the guardian individually.®® In some states the 
guardian is permitted by statute to sue without join¬ 
ing the wari®4 As a rule the ward is not a neces¬ 
sary party to a suit against the guardian as such.®® 
On the theory that the guardian is accountable to 
the ward or his representatives for all property in 
his possession by virtue of his guardianship, it has 
been held that neither the ward in his lifetime nor 
his heirs at his death are necessary parties to a suit 
against the guardian for specific performance of a 
contract relating to real property.®® Under some 
ciraimstances, a bill against the guardian may be 


42. S.C?.—Moorehead v. Orr, 1 S.C. 
304. 

Va.—Sutton v. Gatewood, 6 Munf. 
398, 20 Va. 398. 

43. Tex.—Pucket v. Johnson, 45 Tex. 

60. 

44. N.J.—McIntosh v. Long, 2 N.J. 
Law 274. 

45. Tex.—^Nash v. Mllbum, 26 Tex. 
788. 

46L Neh.—Conservative Savings & 
Loan Ass’n of Omaha v. City of 
Omaha. 103 N.W. 286, 73 Neh. 720. 
28 C.J. p 1259 note 83. 

47, Tex.—Wichita Land & Cattle Co. 
V. Ward. 21 S.W. 128, 1 Tex.Clv. 
App. 307. 

48, Ga.—^Beavers v. Brewster, 62 Ga. 
674. 

49, Ind.—^Harrison v. Western 
Constr. Co., 83 N.B. 256, 41 Ind. 
App. 6. 

dO. Ala.—^Arnett v. Birmingham Coal 
& Iron Co., 55 So. 881, 173 Ala. 632. 
Tex.—Wichita Land & Cattle Co. v. 
Ward, 21 S.W. 128, 1 Tex.Civ.App. 
307. 

51. Ind.—^Alexander v. Frary, 9 Ind. 
481. 


52. Ill.—Crocker v. Smith. 10 Ill. 
App. 376. 

63. N.T.—Wead v, Cantwell, 36 Hun 
528. 

54. Colo.—Fillmore v. Wells. 16 P. 
343, 10 Colo. 228, 3 Am.S.R. 667. 

55. Action to dissolve txnst 

Minor beneficiary under trust for 
his education is a necessary party to 
action by his mother as his guard¬ 
ian and both of his parents individ¬ 
ually to dissolve trust.—Loock v. 
Pioneer Title Insurance & Trust Co., 
40 P.2d 526, 4 Cal.App.2d 245. 

Suit for possesBloxL of former home¬ 
stead 

It has been held, under govern¬ 
ing statutes, that the ward is not 
a necessary party to a suit for the 
possession of realty, formerly con¬ 
stituting the homestead of a de¬ 
ceased parent of the ward, brought 
by one who has purchased the prop¬ 
erty pursuant to an order of the 
probate court.—^Lyne v. Panhandle 
Const Co., Tex.Civ.App., 114 S.W.2d 
1195, error dismissed. 

56. Ky.—Smith v. Todd, 6 J.J. Marsh. 
7. 

67. Ky.—Campbell v. Williams, 8 T. 
B.Mon. 122. 
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Me.—^Fogler v. Buck, 66 Me. 206. 

58. Ky.—Campbell v. Williams, 3 T. 
B.Mon. 122. 

59. Va.—Clendennlng v. Conrad, 21 
S.B. 818, 91 Va. 410. 

28 C.J. p 1260 note 6. 

00. Me.—^Wakefield v. Marr, 65 Me. 
341. 

28 C.J. p 1260 note 4. 

61. Ala.—^King v. Seals, 45 Ala. 415. 
28 C.J. p 1259 note 96. 

62. Neb.—^Bennett v. Bennett, 91 N. 
W. 409, 65 Neb. 432, adhered to on 
rehearing 96 N.W. 994, 65 Neb. 432. 

63. Tex.—^Piedmont & Arlington 
Life Ins. Co. v. Hay, 60 Tex. 611. 

28 C.J. p 1259 note 98. 

64. Ky.—^Anderson v. Watson, 3 
Mete. 509. 

Okl.—Kerr v. McKinney, 170 P. 686, 
69 Okl. 88. 

65. Ga.—^Howard v. Cassels, 31 S. 
K. 662, 105 G&. 412, 70 Am.S.H. 44. 

28 CJ. P 1269 note 1. 

66. Tex.—^Logan v. Robertson, Civ. 
App., 83 S.W. 395. reversed on oth¬ 
er grounds Cobb v. Robertson, 86 
S.W. 746, 99 Tex. 138, rehearing 

; granted 87 6.W. 1148, 99 Tex. 138. 
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maintained by one of several wards without join¬ 
ing the others.®"^ 

c. Proper Parties 

The nature of the litigation and the Interests In¬ 
volved determines who are proper parties In an action 
by or against a guardian or ward. 

The determination of the proper parties in a suit 
by or against a guardian or ward depends on the 
nature of the suit and the interests involved.®® An 
administratrix of a testamentary trustee is a prop¬ 
er party under some circumstances.®® 

Guardians may join in a suit on account of any 
joint transaction founded on their relation to their 
ward, even after their connection as guardians is 
dissolved.'^® In various cases, the guardian has been 
held to be*^! or not to be^® a proper party, accord¬ 
ing to the nature of the transaction and the inter¬ 
ests involved. 

Ward, Where one has been appointed guard¬ 
ian of several minor heirs, such heirs cannot jointly 
sue him for failure to account for property com¬ 
ing into his hands.^3 Certainly wards cannot join 
in a suit against the guardian when, on account of 
some being of age and the others minors, their 
remedy is several and not joint.^^ A guardian of a 
minor, and the minor himself by next friend, can¬ 
not, over proper objection, sue jointly on the same 
cause of action.'^® After coming of age, wards 
may sometimes join as parties to an action brought 
by their guardian.^® A ward is a proper party to 


a suit to foreclose a mortgage executed in favor of 
the ward’s former guardian,^^ and is a proper party 
plaintiff in an action by a special guardian on an 
award made in condemnation proceedings.*^® A 
ward is not a proper party to an action by a third 
person against the guardian on a claim due from the 
guardian in his representative capacity.^® In a suit 
for unpaid taxes due by the ward, he is not a prop¬ 
er party.®® Where the liability, if any, of two or 
more wards is several, they cannot be sued jointly.®^ 

§ 176. -Amendment and Intervention 

Amendments adding or substituting parties, or show¬ 
ing more clearly the capacity In which a guardian sues, 
may be allowed In a proper case. 

Amendments changing, or more clearly showing, 
the capacity in which a guardian sues may be al¬ 
lowed.®® Amendments making the ward, rather 
than the guardian, plaintiff are sometimes,®® but not 
always,®4 allowed. Under some circumstances it 
is improper to substitute the guardian for the ward 
as plaintiff.®® A next friend may be substituted for 
the guardian in a proper case.®® The guardian may, 
but need not, be substituted for a next friend, the 
propriety of the change resting in the discretion of 
the court.®*^ A minor who reaches majority pend¬ 
ing a suit in his name may, it has been held, make 
himself a party.®® 

The procedure by which parties may intervene 
in,®® or be added to,®® a pending suit involving a 


67. Ky.—Taylor v. Taylor, 6 B.Mon. 
559. 

28 C.J. p 1260 note 6. 

63. Absence of wronerdoinff 
In a suit by a gruardian to rescind 
a purchase of realty and recover the 
amount Invested, a realty company 
which managed the property, re¬ 
ceived the rents, paid taxes, made 
repairs, and expended Its own funds 
on the property has been held a prop¬ 
er party, notwithstanding the ab¬ 
sence of any wrongdoing on its part. 
—Ward V. Jossen, 119 So. 220, 218 
Ala. 530. 

69. N.Y.—Bloodgood v. Mickle, 15 
Abb.Pr.,N.S., 103. 

28 C.J. p 1260 note 20. 

70. Mass.—Shearman v. Akins, 4 
Pick. 283. 

71. Mass.—Parker v. Lincoln, 12 
Mass. 16. 

28 C.J. p 1260 note 16. 

79. Me.—Cezallls v. Ingraham, 110 
A 359, 119 Me. 240. 

28 C.J. p 1260 note 17. 

73. Ark.—^Norton v. Miller, 25 Ark. 
108. 

74. Ind.T.—Campbell v. Scott, 68 S. 
W. 719, 3 Ind.T. 462. 


75. Qa—Georgia Kallroad Bank & 
Trust Co. v. Liberty Nat. Bank & 
Trust Co., 177 S.E. 803, 180 Ga 4. 

76. Ga—Collins v, Dixon, 72 Qa 
475. 

77- Ala—^McNeal v. Patterson, 180 
So. 773, 236 Ala 50. 

78- N.Y.—Lent v. New York & M. R. 
Co., 7 N.Y.S. 729, 65 Hun 180, re¬ 
versed on other grounds 29 N.B. 
988, 130 N.Y. 604, 28 Abb.N.Cas. 
478. 

79. Ind.—Ray v. McGinnis, 81 Ind. 
461. 

80. Ind.—State v. Howard, 80 Ind. 
466—Vogel V. Vogler, 78 Ind. 863. 

28 C.J. p 1260 note 12. 

81. R.L—Crocker v. Tiffany, 9 RI. 
506. 

28 C.J. p 1260 note 13. 

82. Iowa.—Bennett v. Ryan, 222 N. 
W. 16, 206 Iowa 1263. 

28 C.J. P 1260 note 25. 

83. Minn.—Glmmestad v. Rose Bros. 
Co., 261 N.W. 194, 194 Minn. 631. 

28 C.J. p 1260 note 22. 

8A Me.—^Blwell v. Sylvester, 27 Me. 
536. 

28 C.J. p 1260 note 23. 
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85. RL—^Taylor v. Superior Ct., 74 
A. 482, 30 RI. 200. 

28 C.J. p 1260 note 24. 

88. Mich.—Morford v. Dleffenbacker, 
20 N.W. 600, 64 Mich. 593. 

28 C.J. p 1261 note 26. 

87. Tex.—Jones v. Chronlster Lum¬ 
ber Co., Clv.App., 204 S.W. 704. 

8& La—Chisolm V. Sklllman, 2 La 
142. 

89. Cross bill 

A guardian will not be allowed to 
Intervene by cross bill where he 
could not have filed an original bill 
for the same purpose.—^McMullen v. 
Blecker, 60 S.E. 1093, 64 W.Va 88, 
181 Am.S.R 894. 

Xa Georgia the guardian may Inter¬ 
vene in equity without starting a 
new proceeding In the court of ordi¬ 
nary.—Goodwin V. Bowers, 149 S.B. 
667, 169 Ga 36. 

90. mdependeiLt motloiL 

In an action by a guardian, her ap¬ 
plication to make the ward a party 
defendant should be made the basis 
of an Independent motion Instead of 
being presented on the hearing of a 
demurrer.—^Dold v. Dold, 169 N.Y.S. 
209, 103 Misc. 86. 
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guardian or ward depends on the practice in the 
particular jurisdiction. 

§ 177. Process and Appearance 

Process against an Infant ward, to be effective, must 
name him as a party. The authorities are not uni¬ 
form as to the person on whom such process must 
be served, It being required In some cases that the 
process be served on the ward, in others on the guardian, 
and In still others on both. 

To give the court jurisdiction over the person 
of an infant under general guardianship, summons 
must be issued against him.®i As to the individual 
or individuals on whom process should be served 
in an action against such an infant, it has been 
pointed out that there is a lack of uniformity in the 
statutes and practice of the different jurisdictions.®^ 
It is sometimes required that service be made on 
the ward®® if he is over the age of fourteen;®^ 
and under some statutes service on the ward, 
at least if over the age of fourteen, is sufficient.®® 
Under other statutes or rules of court service on 
the guardian is necessary,®® and, at least if the ward 
is under the age of fourteen, sufficient.®^ Under 
still other statutes it is necessary that service be 
made on both the ward and his guardian,®® where 
the minor is under the age of fourteen years.®® 

Service on the general guardian, where required. 


is essential to jurisdiction,^ and service of process 
in such case on the ward alone is ineffectual.® Some 
courts hold that, where the guardian is a nonresi¬ 
dent, he must be cited by publication,® while other 
courts hold that service on the guardian ad litem 
is sufficient.^ Where the general guardian is a 
plaintiff, process need not be served on him; in 
such case it is necessary and sufficient to comply 
with statutory requirements by making service on 
the ward and on the guardian ad litem.® 

The necessity for serving process on third per¬ 
sons, and the particular third persons to be served, 
are determined by the nature of the proceeding and 
the interests involved.® 

§ 178. -Waiver of Service and Appear¬ 

ance 

According to some authorities the guardian may not 
appear and waive service of process In an action against 
his ward, but according to others he may, particularly 
where so empowered by statute. The guardian may 
appear voluntarily where the action is against him¬ 
self. 

Where the action is brought against a general 
guardian he may appear without service of proc¬ 
ess."^ Some courts hold that, where suit is brought 
against the wards, the general guardian may dis¬ 
pense with service of process on them, as by ac¬ 
ceptance or waiver of service, or by entry of ap- 


91. HI.—Greenman v. Harvey, 63 Ill. 
386. 

28 C.J. p 1261 note 45. 

Process against infanta generally see 
the C.J.S. title infanta 9 116. also 
31 C.J. p 1160 note 14-p 1166 note 
19. 

rom^ of aunuuona 

A summons against **A, guardian 
of B," is against A as an individual. 
N.C.—^Dowd V. Wadsworth, 13 N.C. 
135, 18 Am.D. 567. 

W.Va.—Plnnell v. Hinkle. 46 S.H. 171, 
64 W.Va. 119. 

92. U.S.—Woolrldge v. McKenna, C. 
C.Tenn., 8 F. 650. 

28 C.J. p 1261 note 46. 

93. Action affecting title to realty 
Where the action affects the title 

of the ward’s real property, and Is 
properly brought against him alone, 
process must be served on him; oth¬ 
erwise the court acquires no Juris¬ 
diction to render a decree which 
would bind either the Infant or his 
Interest in the property sought to be 
affected.—^Harrison v. Western 
Constr. Co., 83 N.H. 266, 41 Ind.App. 
6—28 C.J. p 1262 note 66. 

94. Ky.—Lucas v. Fidelity Trust & 
Safety Vault Co.. 13 Ky.Op. 935. 

96. Ga—Griffin v. Suber, 12 S.R2d 
621. 191 Ga. 269. 

Mo.—Smith V. Davis, 27 Mo. 298. 

28 C.J. p 1261 note 47. 

39C.J.S.—21 


Fallnre to serve natnral guardian 

Service on minors over fourteen 
has been held sufficient where the 
minors’ father, who had previously 
qualified as natural guardian, was 
appointed guardian ad litem; and 
the service was not rendered insuf¬ 
ficient by the fact that the father 
had not been served as natural guard¬ 
ian.—Griffin v. Suber, 12 S.E.2d 621, 
191 Ga. 269. 

96. U.S.—Weston v. Poland, C.C.A. 
Okl.. 48 F.2d 738. 

28 C.J. p 1262 note 48. 

Service on curator 
Where his duly appointed tutor 
lived within the jurisdiction, citation 
and service on a minor through cur¬ 
ator ad hoc was void.—Stoma v. 
Smith, La.App., 172 So. 202. 

97. Ala.—Fletcher v. First Nat. 
Bank of Opelika, 11 So.2d 854. 

Ky.—^Lucas v. Fidelity Trust & Safe¬ 
ty Vault Co.. 13 Ky.Op. 936. 

28 C.J. p 1262 note 48. 

98. Kan.—Hurd v. Baty. 88 P.2d 
1031, 149 Kan. 665. 

Double service on guardian 
Where an Infant and his guardian 
are both defendants, and both are 
served, it Is not necessary to serve 
the guardian twice on the theory that 
he should be served once as defend¬ 
ant and* once as guardian.—^Pacific, 
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Coast Joint Stock Land Bank of San 
Francisco v. Clausen, 66 P.2d 352, 
8 Cal.2d 364. 

99. Cal.—^Richardson v. Loupe, 22 
P. 227, 80 Cal. 490. 

28 C.J. p 1262 note 49. 

1. Wis.—^Helms v. Chadboume, 46 
Wis. 60. 

28 C.J. p 1262 note 51. 

2. U.S.—^Hatch V. Ferguson, C.C. 
Wash., 67 F. 966, affirmed 68 F. 
48, 16 C.C.A 201, 33 L.R.A. 769. 

28 C.J. p 1262 note 52. 

3. Miss.—^Wells V. Smith, 44 Miss. 
296. 

4i La.—^Martin v. Martin, 5 Mart, 
N.S„ 166. 

Mass.—^Bmery v. Parrott, 107 Mass. 
96. 

5. Ky.—Morrison v. Garrott, 22 S. 

W. 320, 16 Ky. L. 306. 

28 C.J. p 1262 note 56. 

& AU interested partiLes 
On petition to have release made 
by guardian for ward declared void, 
citation should have been served on 
all interested parties, Including par¬ 
ty to whom release was given and 
his insurer.—^In re Mlkaslnovich, 168 
A 606, no Pa.Super. 262. 

7 ^ Ky.—Smoot v. Boyd, 9 S.W. 829, 
87 Ky. 642, 10 Ky.L. 615. 
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pearance in behalf of the wards but there is au¬ 
thority to the contrary.^ A general appearance by 
the guardian does not give the court jurisdiction 
over the wards if they have not been made parties 
to the suit.io A guardian may waive service of 
summons on his ward in a particular type of ac¬ 
tion or proceeding where permitted so to do by the 
terms of the governing statute,but he cannot ac¬ 
cept service and appear for his ward in a suit in 
which the interests of the guardian are antago¬ 
nistic to those of the ward.^^ 

§ 179. Pleading 

a. Bill, complaint, or petition 

b. Plea, answer, or demurrer 

c. Issues, proof, and variance 

a. Bill, Complaint, or Petition 

The complaint in an action by or against a guardian 
or Ward must allege facts sufflcient to constitute a 
cause of action. Where the action is one by the guardian 
on behalf of hia ward, the complaint must contain suf¬ 
ficient allegations showing the guardian’s capacity and 
authority to sue. 

In an action between guardian and ward or their 
representatives, or between a third person and the 
guardian or ward, the bill, petition, or complaint 
must allege facts constituting a cause of action.^^ 
A complaint against a guardian for actionable neg¬ 
ligence must aver injury.l^ No further petition 


can be required of the ward after the guardian has 
filed one in the ward's behalf and where one 
files a bill in his own name as guardian, the ward 
cannot file a supplemental bill thereto, or an orig¬ 
inal in the nature of a supplemental bill, which shall 
give him the advantage of the former suit by the 
guardian.!® It has been held that a libel for divorce 
should be subscribed by the ward and not by the 

guardian.!^ 

Allegations as to capacity and authority to sue. 
Where the guardian wishes to sue in the name, and 
on behalf, of the ward, the declaration or com¬ 
plaint should state that the suit is brought by the 
ward, naming him, by his guardian, likewise nam¬ 
ing him.!® According to some authorities, where 
the bill, petition, or complaint names a certain per¬ 
son as plaintiff, adding the words “as guardian” or 
words of like import, the added words will be re¬ 
garded as descriptio personae, and the suit deemed 
one by the guardian in his own name;!® but there 
is other authority which holds that a person who 
describes himself as guardian of another will be 
taken to sue in his representative, and not in his 
personal, capacity, where the allegations of the pe¬ 
tition, taken as a whole, show clearly that it was 
his intent to sue as guardian,®® and by virtue of the 
express provisions of some statutes it is sufficient 
for plaintiff to describe himself as guardian of the 


S. U.S.—^Weston v. Poland, C.C.A. 
Okl., 48 F.2d 738. 

Tenn.—Scott v. Porter, 2 Lea 224— 
Mason v. Swan, 6 Helsk. 350. 

28 C.J. p 1262 note 69. 

9« Mo.—Scott V. Royston, 123 S.W. 

454, 223 Mo. 568. 

28 C.J. p 1262 note 60. 

10. Ill.—Greenman v. Harvey, 53 
Ill. 886. 

28 O.J. p 1262 note 58. 

11. Ohio.—^Bachman v. Bachman, 27 
Ohio N.P.,N.S., 129. 

13. S.C.—Morsran v. Morgan, 23 S. 
H. 64, 45 S.a 323. 

13. Ark.—^Hawkins v. Reeves, 166 S. 

W. 662, 112 Ark. 389. 

28 C.J. p 1262 note 62. 

AUegatloiui held ■nilloien.t 

(1) Generally. 

Ga.—^Pardue Medicine Co. v. Pardue, 
22 S.E.2d 143. 

La.—Olevla v. Rusclana, App., 13 So. 
2d 68—^Hanks v. Alexander, App., 
167 So. 772, modifying 164 So. 374. 
Okl.—Ischomer v. Fryer, 231 P. 298, 
105 OkL 30—Gullliott v, Kennedy, 
224 P. 640. 101 Okl. 179. 

Tex.—^Alexander v. Alexander, Civ. 
App., 265 S.W. 1072, error dismiss¬ 
ed National Compress Co. v. Ham¬ 
lin. 269 S.W. 1024, 114 Tex. 375. 

28 C.J. p 1262 note 62 [e]. 


(2) To charge tutor's administra¬ 
tor with individual liability for mal¬ 
administration.—^Hall V. Courtney, 
156 So. 864, 180 La. 314. 

(3) As to authority of guardian 
to execute mortgage,—^Thelen v. Vo¬ 
gel, 281 P. 753, 86 Mont. 33. 

(4) As to guardianship over estate 
of minor.—Hlrt v. City of Casper, 
103 P,2d 394, 56 Wyo. 67. 

(5) As to defendant’s possession 
of property sued for.—Wren v. Brock, 
La.App., 8 So.2d 763. 

AUegatlons hSld Insufflolest 

H.S.—^Percival v. Luce. C.C.A.Nev., 
114 F.2d 774. 

Neb.—Crespln v. Wilcox, 263 N.W. 
329, 126 Neb. 349. 

S.C.—Ousts V. State Highway De¬ 
partment, 159 S.E. 457. 161 S.C. 21. 
Tex.—^Foust V. Franks, Civ.App., 80 
S.W.2d 374. 

28 C.J. p 1262 note 62 [a]. 

Guardian’s authority to purchase 
property 

(1) In an action against a ward’s 
estate on a contract of purchase, 
there must be sufficient allegations 
showing that the guardian had au¬ 
thority to bind the estate. 

Ga.—^Rountree v. Simmons, 193 S.E. 

787, 56 Ga.App. 678. 

Tex.—^Hancock v. Blumentritt, Civ. 
App., 269 S.W. 177. 
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(2) The vendor of property to be 
purchased with the ward's funds 
cannot recover against the guardian 
personally for the guardian’s fail¬ 
ure to obtain approval of the court 
where such failure has not been 
pleaded.—^Kowalke v. Evernham, 232 
N.W. 670, 210 Iowa 1270. 

14. Miss.—In re Guardianship of 
Horne, 173 So. 660, 178 Miss. 714. 

28 C.J. p 1262 note 62 [b]. 

15. La.—^Martel v. Richard, 16 La. 
Ann. 698. 

IR Ala.—Bowie v. Minter, 2 Ala. 
406. 

17. Mass.—^Winslow v. Winslow, 7 
Mass. 96. 

18. Ala.—^McLeod v. Mason, 5 Port. 
223. 

Del.—^Wilson v. Vandyke, 2 Del. 29. 

19. Cal.—^Loock v. Pioneer Title 
Insurance & Trust Co., 40 P.2d 626, 
4 Cal.App.2d 245. 

S.C.—Ousts V. State Highway De¬ 
partment, 169 S.E. 467, 161 S.C. 
21 . 

28 C.J. p 1268 note 68. 

Name in which guardian should sue 
see supra S 175 a (2) (b). 

20. Okl.—Title Guaranty & Surety 
Co. V. Poster, 203 P. 231, 84 Okl. 
291. 

28 C.J. p 1263 note 70 [b]. 
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ward for whom he sues.^^ In any event the com¬ 
plaint in an action brought by the guardian in his 
representative capacity should allege that the ward 
is an infant,22 describe the guardian as such rep¬ 
resentative,23 allege his appointment as guardian,24 
and show his authority and capacity to sue as such, 
and his right to recover in behalf of the ward.25 
The complaint need not specify the particular steps 
constituting, or all the facts relating to, the appoint- 
ment,26 and all that is required is fairly to put the 
court and the opposite party in possession of the 
facts which constitute authority to maintain the ac¬ 
tion ;27 but it has been held in at least one juris¬ 
diction that the guardian must make profert of his 
letters of guardianship.28 There is authority hold¬ 
ing that he need not allege a special admission to 
sue,23 but there is other authority to the con- 
trary.30 The guardian’s failure to make profert 
of his letters,3i or to allege a special admission to 
sue,32 may be cured by verdict. 

Allegations in the body of the complaint control 
over the title of the suit in determining the au¬ 
thority and capacity of the guardian to sue and the 
right in which he sues. 33 

b. Plea, Answer, or Demurrer 

The answer of a guardian on behalf of his ward 


should put all material facts In Issue, although In some 
circumstances It has been considered proper for him to 
make limited admissions. An answer by a third person 
in an action by a guardian is subject to the usuai rules 
of pleading and, If defendant objects to the guardian’s 
right to sue, he must assert the objection by special 
plea, demurrer, or other proper mode. 

The guardian is entitled to file an answers^ and 
counterclaims^ in an action brought against his 
ward; and where he does so no further answer can 
be required of the ward.36 An answer of the gen¬ 
eral guardian has the same effect and is as binding 
on the ward as if the guardian had been expressly 
appointed guardian ad litem and had answered as 
such.37 The guardian’s answer should set forth 
a denial or new matter constituting a defense,38 
and contain allegations which are sufficient, if found 
to be true, to prevent the entry of judgment against 
defendant.33 The guardian should put in issue, and 
require proof of, every material allegation of the 
complaint prejudicial to the infant.^® Ordinarily 
the guardian or tutor cannot in his answer make ad¬ 
missions which impair or prejudice the rights of the 
ward,4i and the proper course for the guardian to 
pursue, where he believes that the claim sued on is 
well founded and that there is no defense thereto, 
is to submit the matter to the court.^2 However, in 
particular classes of suits limited admissions by the 
guardian have been allowed,^® ^nd it has been held 


ai. Iowa.—^HindorfE v. Sovereigrn 
Camp W. W., 129 N.W. 831, 150 
Iowa 185. 

Sealfirnatlon as next Mend 

The fact that a guardian suing on 
behalf of his ward has designated 
himself as next friend, instead of 
guardian, is not necessarily fatal. 
—Bennett v. Hyan, 222 N.W. 16, 206 
Iowa 1263. 

aa. Ind.—^Maxedon v. State, 24 Ind. 
870. 

28 C.J. p 1263 note 71. 
as. N.T.—Stanley v. Chappell, 8 
Cow. 235. 

28 C.J. p 1263 note 70. 
aft. N.Y.—Grantman v. Thrall, 44 
Barb. 173. 

28 C.J. p 1263 note 72. 
as. La.—Conoway v. Unity Industri¬ 
al Life Ins. Co., App., 199 So. 168 
— ^Knox V. Allen, 4 La.App. 223. 

28 C.J. p 1263 note 73—40 C.J. p 1300 
note 61 [a]. 

Allegations held snfiloient 
Mont—Thelen v. Vogel, 281 P. 753, 
86 Mont 33. 

Tex—Grilfay v. Bobbins, Clv.App., 
91 S.W.2d 1160, error dismissed. 
28 C.J. p 1264 note 76 [a], 
as. Minn.—^Patterson v. Melchior, 
113 N.W. 902, 102 Minn. 363. 

28 C.J. p 1264 note 75. 

Seouzlty 

The guardian need not allege that 


he has given security.—Wall v, Bul¬ 
ger, 46 Hun, N.Y., 346. 

27. Minn.—^Patterson v. Melchior, 
113 N.W. 902, 102 Minn. 363. 

28 C.J. p 1264 note 76. 

Surplusage 

A statement in the petition that 
the appointment was made under 
certain specified sections of the code 
or statutes of the state Is in the na¬ 
ture of surplusage and Is wholly Im¬ 
material where there is nothing in 
the petition to suggest that the ap¬ 
pointment was not duly and regular¬ 
ly made In the exercise of the statu¬ 
tory authority of the court—^Hln- 
dorlf V. Sovereign Camp W. W., 129 
N.W. 831, 150 Iowa 185. 

28. Ala—Switzer v. Holloway, 2 
Port. 88. 

89. Del.—^Wilson v. Vandyke, 2 DeL 

29. 

30 . S.C.—Kid V. Mitchell. 10 S.C.L. 
334, 9 Am.D. 702. 

31. Ala—Switzer v. Holloway, 2 
Port 88. 

38. S.a—Kid V. Mitchell, 10 S.C.L, 
334, 9 Am.D. 702. 

33. Cal.—Spear v. Ward, 20 CaL 659. 
Wls.—McKinney v. Jones, 11 N.W. 

606, 55 Wls. 39, rehearing denied 
12 N.W. 381, 55 Wls. 39. 

34. Ky.—^Walker v. Smyser, 80 Ky. 
620. 

28 C.J. p 1264 note 84, 
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Representation of ward by guardian 
as defendant see supra § 175 a (3). 

35. Ky.—^Walker v. Smyser, supra 

36. La—Martel v. Richard, 15 La. 
Ann. 698. 

37- Ohio.—^Rankin v. Kemp, 21 Ohio 
St 661. 

28 C.J. p 1264 note 87. 

38L Ind.—^Voiles v. Beard, 58 Ind. 
610. 

28 C.J. p 1264 note 94. 

39. Pa—^Hale v. Capp, 10 PaDlst. 
285, 26 PaCo. 112. 

40. Ark.—^Arkansas Trust Co. v. 
Sims, 133 S.W.2d 854. 198 Ark. 1148 
—^PlnchbeudE v. Graves, 42 Ark. 222. 

41. Ark.—^Arkansas Trust Co. v. 
Sims, 133 S.W.2d 864, 198 Ark. 
1143—^Plnchback v. Graves, 42 Ark. 
222 . 

R.I.—Slepkow V. McSoley, 172 A. 828, 
64 R.I. 210. 

28 C.J. p 1264 note 88. 

Power of guardian to consent to 
Judgment against ward see Infra 
§ 182. 

4& La.—^Boudreaux v. Lower Terre¬ 
bonne Refining & Mfg. Co., 53 So. 
466, 127 La 98. 

R.I.—Slepkow v. McSoley, 172 A. 328, 
54 R.I. 210. 

43. Wash.—^Kromer v. Friday, 89 P. 

229, 10 Wash. 621, 32 L.R.A. 671. 

28 C.J. p 1264 note 89. 
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that the guardian is not bound to plead the statute 
of limitations to a claim which he knows to be 
just,or to deny and contest the verity of allega¬ 
tions which he knows to be true.^^ The matter 
contained in the answer must be material and per¬ 
tinent to the issues.^® A guardian’s cross petition 
or answer seeking affirmative relief is insufficient 
where it sets up matters which were, or might have i 
been, litigated in a prior suit between the same par- 

ties,^7 

The rules as to the pleadings of defendant in an 
action brought by a guardian on behalf of his ward 
ordinarily are those applicable to defendants’ plead¬ 
ings in civil actions generally.'*® Some courts hold 
that in such actions an objection based on the 
guardian’s lack of capacity to sue is not available 
under a general denial or other defense in bar,*® 
and that the proper mode of objecting to the com¬ 
petency and authority of the guardian to institute 
the suit is by special plea,®® such as a plea in abate¬ 
ment,® ^ or, where the declaration or complaint does 
not contain the necessary allegations as to the ap¬ 
pointment and authority of the guardian, by de¬ 
murrer,®® However, there is other authority which 
holds that a general denial is sufficient to put in 
issue the guardian’s lack of capacity to sue.®® As 
in other cases, a demurrer admits the allegations 
demurred to,®* so that if the allegations are con¬ 
strued to be sufficient to show the guardian’s ap¬ 
pointment, an objection by demurrer as to the ab¬ 


sence of such appointment cannot be sustained.®® 
Where the objection is that the allegations made 
are too general, the remedy has been held to be by 
motion to make them more definite and not by de¬ 
murrer;®® but it has also been held that general 
averments will be held sufficient in the absence of 
a special demurrer.®*^ 

Verification. Under the provisions of some stat¬ 
utes, an allegation that plaintiff is a duly appointed 
and qualified guardian is taken to be true unless the 
denial thereof is verified by affidavit.®® It has been 
held that the guardian need not verify the answer.®® 

Amendments of the answer may be allowed in 
actions by or against a guardian or ward.®® 

c. Issues, Proof, Variance 

The proof In an action by or against a guardian or 
ward must be in accord with the issues made by the 
pleadings. 

A guardian suing for the ward must prove such 
allegations of the complaint as are put in issue by 
the answer.®! Thus where the matter is properly 
put in issue by the pleadings, plaintiff must prove 
his legal capacity and authority to sue,®® and where 
the capacity of a person sued as tutor or guardian 
is specially put in issue, plaintiff is bound to prove 
it.®® Proof of capacity need not be made where de¬ 
fendant does not put the matter in issue by a suffi¬ 
cient plea, answer, or demurrer, or where he waives 
the objection by pleading to the merits.®* Guard- 


44 Pa.—In re Billman’s Estate, 24 
Pa.Co. 423. 

45. La.—Boudreaux v. Lower Terre¬ 
bonne Reflnlns & Mfgr. Co., 63 So. 
456, 127 La. 98. 

46. IlL—^De Land v. Metzger, 21 IlL 
App. 89. 

Ind.—Clark v. Casler, 1 Ind. 243. 

47. Ky.—Richardson v. Richardson, 
6 Ky.Op. 106. 

4A Allegations held Insufficient 
111.—Grasklll V. Nesselroth, 282 Ill. 
App. 493. 

Ward’s adoption of guardian’s acts 
Defendant who asserts that the 
ward, after attaining majority, af¬ 
firmed or adopted a transaction en¬ 
tered into by the guardian must 
plead the acts of the ward on which 
he intends to rely.—Bruce v. Cosden 
Oil & Gas Co., 246 P. 826, 119 Okl. 
28. 

4^ Wis.—^Plath ▼. Braunsdorll^ 40 
Wls. 107. 

6{^ Ill.—Llska V. Chicago Rys. Co., 
149 N.E. 469, 318 Ill. 570. 

Tex.—Southern Pac. Co. v. Dimer, 
Civ.App., 296 S.W. 647. 

Wis.—^Plath V. BraunsdorfC, 40 Wls. 
107. 

28 C.J. p 1264 note 98 [a]. 


51. Ga.—^Western & A. R. Co. v. 
Harris, 67 S.E. 722, 128 Ga. 394. 

Plea held Insnffiolent 

In an action by a guardian, a plea 
In abatement which alleges only non¬ 
residence of the guardian is insuffi¬ 
cient where a statute permits a non¬ 
resident guardian to obtain letters 
of guardianship to act with respect 
to so much of the minor's estate as 
Is situated in the state, and it is not 
shown that such statute Is inappli¬ 
cable.—Southern Pac. Co. v. Ulmer, 
Tex.Civ.App., 296 S.W. 647. 

52. Ala.—Switzer v, Holloway, 2 
Port 88. 

H-T.—Grantman v. Thrall, 44 Barb. 
173. 

53. Del.—Wilson v. Vandyke, 2 Del. 
29. 

Kan.—Caple v. Drew, 78 P. 427, 70 
Kan. 136. 

54 S.C.—^Barnwell v, Marlon, 32 S. 
E. 313, 64 S.a 228. 

65. S.C.—^Barnwell v. Marlon, supra. 

66. N.T.—Sere v. Colt, 5 Abb.Pr. 
481. 

57. Cal.—^Lampton v. Davis Stand¬ 
ard Bread Co., 191 P. 710, 48 Cal. 
App. 116. 


’68. Okl.—Kerr v. McKinney, 170 P- 
685, 69 Okl. 88. 

59. Ark.—^Arkansas Trust Co. v. 
Sims, 133 S.W.2d 864, 198 Ark. 1143 
—Pinchbeck v. Graves, 42 Ark. 222. 

Verification of pleadings in actions 
involving Infants generally see the 
C.J.S. title Infants § 116, also 31 
C.J. p 1161 note 50-p 1162 note 59. 

60. Ga—Bowman v. Long, 27 Ga. 
178. 

28 C.J. p 1264 note 97. 

Amendment zefhsed 
In an action brought by an infant 
through his guardian, a refusal to 
allow defendants to amend their an¬ 
swer, so as to allege that the guardi¬ 
an had not been appointed until aft¬ 
er the action had been commenced, 
was held not an abuse of discretion. 
—Patterson v. Melchior, 119 N.W. 
402, 106 Minn. 437. 

61. S.C.—Sullivan v. Brooks, 24 S.C^ 
L. 41. 

68. Mo.—Sherman v. Hannibal & St. 

J. R. Co., 72 Mo. 62, 37 Am.R. 423. 
63. La.—Stllley v. Stllley, 20 La. 
Ann. 53. 

64 Wis.—^Weber v. Ward, 69 N.W. 

849. 94 Wis. 605. 

28 C.J. p 1265 note 8. 
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ianship need not be proved where the language re¬ 
lating thereto in plaintiffs pleading is merely de- 
scriptio personae and cannot be put in issue.®® 

The evidence received should be confined to that 
admissible under the issues made by the pleadings.®® 
However, in a jurisdiction where no replication is 
permitted, a release relied on as a defense may be 
attacked as fraudulent by plaintiff, even though no 
issue has been made as to its validity.®^ A party 
cannot dispute the allegations or admissions of his 
own pleadings,®® and a person who sues individual¬ 
ly cannot recover on the strength of his ward’s ti¬ 
tle.®® A code rule requiring proof to be intro¬ 
duced against infants has been construed as ap¬ 
plicable only to the establishment of facts assert¬ 
ed by a party who is adverse to the infant, and 
not to require proof of facts which the infant as 
a proper party has himself asserted.^® 

§ 180. Evidence 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

The general rules governing presumptions In civil 


§ 180 

actions apply In actions by or against a guardian or 
ward. 

The rules governing presumptions in civil actions 
generally apply in actions by or against a guardian 
or ward.*^^ Such rules apply to presumptions re¬ 
specting the coexistence of facts which usually and 
regularly coexist in business and in other human 
affairs,*^2 the continuance of a fact or condition 
once shown to exist,73 and the regularity of ju¬ 
dicial proceedings and oflicial acts.74 Every reason¬ 
able intendment is to be made in favor of the 
ward,76 at least where the guardian has been de¬ 
linquent or guilty of neglect.76 

b. Burden of Proof 

As In other civil actions, the burden In actions by 
or against a guardian or ward Is on the party having the 
affirmative of the Issue; and by reason of the fiduciary 
relation between guardian and ward the burden of prov¬ 
ing the fairness of transactions between them rests on 
the guardian. 

The rules as to burden of proof and burden of 
going forward with the evidence obtaining in civil 
cases generally are applicable in actions by or 
against guardian or ward or persons claiming un¬ 
der them.77 The guardian has the burden of proof 
where he is plaintiff and has the affirmative of the 
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Denial held InBnfllclent 
The appointment of the gruardlan Is 
not put In Issue by a denial *'for lack 
of Information and belief.”—^Lamp- 
ton V. Davis Standard Bread Oo., 191 
P. 710, 48 CaLApp. 116. 

65. Ill.—Baker v. Ormsby, 5 HI. 325. 

66. Md.—Clarke v. State, 8 Gill & 
J. 111. 

28 C.J. p 1265 note 14. 

Defective title to office 
Where the gist of plalntllTs cause 
of an action, as alleged In his decla¬ 
ration In an action on the case, is 
that defendant wrongfully procured 
his own appointment as guardian of 
defendant, and such wrongful pro¬ 
curement of appointment is the only 
defect In defendant's title to the 
office of guardian that is alleged in 
the declaration, such defect Is the 
only one that Is open to proof on the 
trial.—^Bagley v. McFarland, 19 A. 
476. 62 Vt 79. 

67. Gal.—^Montgomery v. Rauer, 57 
P. 894, 125 Cal. 227. 

6& Mo.-^udson V. Walker. 55 S.W. 

1088, 156 Mo. 166. 

28 C.J. p 1266 note 17. 

69. N.C.—^Dowd V. Wadsworth, 18 
N.C. 130. 18 Am.D. 667. 

7a Ky.—Clark v. Satterfield's 
Adm'r, 26 S.W.2d 616, 233 Ky. 600. 

71. PresTunptioiui indulged 

(1) That guardian who Joined In 
deed deemed It expedient to sell the 


land.—Johnson v. Harris, 259 S.W., 
35, 202 Ky. 193. 

(2) As to legality of expenditure 
by guardian.—^New York Life Ins. 
Co. V. Gilmore, 149 S.B. 799, 40 Ga. 
App. 431, reversed on other grounds 
167 S.B. 188, 171 Ga. 894, conformed 
to 159 S.EI. 288, 43 Ga.App. 442. 

(3) That proceeds paid to guardi¬ 
an were received by wards.—Robin¬ 
son V. Smith, 125 S.B. 593, 159 Ga. 
269. 

(4) Other matters see 28 C.J. p 
1156 note 60 [a] (10). 

Pnrohase by tutor 
Where the sale of the wards' prop¬ 
erty by the tutor to a third person, 
and by the third person to the tutor, 
were of record, and no complaint 
thereof was made for over thirty 
years, such silence and acquiescence 
destroyed any presumption that such 
sales were not In reality two distinct 
transactions but rather a purchase of 
property by the tutor from himself 
through the Interposition of a third 
person.—^Flsette v. Taylor, 120 So. 
872, 167 La. 1108. 

72. Ala.—^Fllnn v. Carter, 69 Ala. 
864. 

28 C.J. p 1266 note 25. 

73. Wyo.—U. S. Fidelity & Guaranty 
Co. V. Nash, 121 P. 641, 20 Wyo. 
65, petition denied 124 P. 269, 20 
Wyo. 66. 


28 C.J. p 1266 note 26, p 1159 note 
2 [a] (2). 

7t Ga.—^Wallace v. Stovall, 5 S.EI. 

2d 635, 189 Ga. 195. 

28 C.J. p 1266 note 27. 

76. Iowa.—^Van Rees v. Wltzenburg, 
83 N.W. 787, 112 Iowa 80. 

7a Ind.—Jennings v. Kee, 6 Ind. 
267. 

77. N.T.—^Polachek v. New York 
Life Ins. Co., 263 N.Y.S. 230, 239, 
147 Misc. 16. citing Corpus Joris. 

28 C.J. p 1265 note 19. 

Burden held on plaintiff 

(1) To prove that expenses In¬ 
curred for the minors because of 
sickness and hospitalization were 
reasonable.—Salyer v. Shropshire. 
Tex.Clv.App., 144 S.W.2d 618. 

(2) Other matters see 28 C.J. p 
1265 note 19 [a]. 

Burden held on defendant or respon¬ 
dent 

(1) To prove that guardian legally 
applied money to ward's benefit.— 
New York Life Ins. Co. v. Gilmore, 
149 S.B. 799, 40 Ga.App. 431, reversed 
on other grounds 157 S.B. 188, 171 
Ga. 894, conformed to 159 S.B. 288, 
43 Ga.App. 442. 

(2) To show reason for delay In 
asserting Invalidity of guardian's 
deed.—Island Holding Co. v. Leeds, 
198 A. 689, 122 N.J.Bq. 272. 

(3) To show that guardian was au¬ 
thorized to receive payment of pro- 
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issue,and the buiden of proof, or at least the 
burden of going forward with the evidence, is fre¬ 
quently cast on the guardian, or on one claiming 
under him, by reason of the fiduciary nature of the 
relation of guardian and ward, the presumptions 
arising therefrom, and the duties attached by law to 
the office of guardian.*^® The burden of proving 
that'a settlement was made with a ward shortly 
after he had reached his majority, as claimed by 
the guardian, is on the latter.^® Where a contract, 
conveyance, or transaction between guardian and 
ward during the existence of the relationship, or 
shortly after its termination and while the influ¬ 
ence of the guardian over the ward is still operative 
or presumed to continue, is drawn in question, the 
guardian has the burden of proving the fairness of 
the transaction, the absence of undue influence, and 
full knowledge and understanding of the facts and 
of his legal rights on the part of the ward or for¬ 
mer ward^i but the rule does not apply to a release 
of property to the guardian executed by the ward, 
pn coming of age, jointly with his relatives in or¬ 
der to carry out a family arrangement.®® 

c. Admissibility 

The rulee governing the admleslblllty of evidence In 
other civil actions ordinarily apply in actions by or 
against a guardian or ward. 

The rules applicable in civil actions generally gov¬ 
ern the admissibility of evidence in actions by or 
against guardian or ward.®® For the purpose of 


proving the appointment of a guardian, a duly au¬ 
thenticated copy of the order of appointment or let¬ 
ters of guardianship may properly be received 
but this mode of proof is not exclusive and other 
proof admissible under the general rules of evi¬ 
dence may be received.®® A recital of appointment 
contained in an order approving an act of the guard¬ 
ian may be received for this purpose.®® Assuming 
that the letters of appointment are better evidence 
than the minutes of appointment, the minutes may 
nevertheless be received and considered when they 
are not objected to on the ground that they do not 
constitute the best evidence;®*^ and parol evidence 
of the appointment of a guardian or tutor may be 
considered where it is not objected to on the ground 
that it is not the best evidence.®® Extrajudicial 
claims or assertions of a person that he is the guard¬ 
ian of certain minors is not admissible to affect their 
interests.®® 

d. Weight and Sufficiency 

The determination of the weight and sufficiency of 
evidence In actions by or against a guardian or ward Is 
generally governed by the rules applicable In other civil 
actions; but a degree of proof higher than In ordinary 
cases Is sometimes required by reason of the nature of 
the issues. 

The rules controlling m civil actions generally are 
applicable in determining the weight and sufficiency 
of evidence in actions by or against gfuardian or 
ward or persons claiming under them.90 By reason 


ceeda of Insurance policy so as to 
discharge insurance company.—^Dan¬ 
iels V. Metropolitan Life Ins. Co., 6 
A.2d 608, 185 Fa.Super. 450. 

(4) Other matters.—^Ex parte Flet¬ 
cher, 142 So. 80, 226 Ala, 139—28 C. 
J. p 1266 note 19 [b]. 

78. Iowa.—^Reese v. Shutte, 108 N. 
W. 625, 133 Iowa 681. 

28 CJ. p 1266 note 23. 

79. Vt—Scovllle v. Brock, 65 A. 
677, 79 Vt 449, 118 Am.S.R. 976. 

28 CJ. p 1266 note 20, p 1168 note 
76 Ea]. 

8(K Iowa.—In re Robb, 111 N.W. 803, 
184 Iowa 196. 

8L Ky.—^Meade v. Fullerton’s Adm'z, 
98 S.W.2d 1, 266 Ky. 84. 

Vt—Wade V. Pulsifer, 64 Vt 46. 

28 CJ. p 1266 note 21, p 1157 notes 
68, 69. 

Burden held not discharged 
N.Jd—^Melos V. Hagen, 138 A. 538, 99 
N.J.Bqp 683. 

88. Pa.—Cowan's Appeal, 74 Pa. 329. 

88. KT.—^Polachek v. New York 
Life Ins. Co., 263 N.Y.S, 230, 238, 
147 Misc. 16, citing Corpus Juris. 
Bvldenoe htid admissible 

(1) On issue of ward's recogni¬ 


tion and ratification of contract made 
by guardian.—^Abbott v. Gulf Produc¬ 
tion Co., Tex.Clv.App., 100 S.W.2d 
722, error dismissed. 

(2) Other matters.—Olevla v, Rus- 
clana, La.App., 18 So.2d 660, denying 
rehearing and reforming decree 13 
So.2d 68—28 CJ. p 1267 note 81 [a]. 
Bvldenoe hSld inadmlsslhle 

(1) As to value and use of prop¬ 
erty.—^Lyne v. Panhandle Const Co., 
Tex.Clv.App., 114 S.W.2d 1196, error 
dismissed. 

(2) Other matters see 28 C.J. p 
1267 note 81 Eb], p 1169 note 2 Eb]. 
84. Kan.—^Brack v, Morris, 182 P. 

1186, 90 Kan. 64. 

Okl.—Walker v. McKemie, 146 P. 369, 
44 Okl. 468. 

85- Kan.—Brack v. Morris, 182 P. 
1185, 90 Kan. 64. 

Okl.—Walker v. McKemie, 146 P, 
359, 44 Okl. 468. 

Secondary evidence of qualifications 
or appointment of gruardlan see 
Evidence § 809 b (3). 

8& Okl.—Walker v, McKemie, su¬ 
pra. 

87. Cal.—^Braly v. Reese, 61 Cal. 
447. 
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88. Puerto Rico.—^Flalero v, Falero, 
16 Puerto Rico 111. 

89. Tex.—Ellis v. Le Bow, 71 S.W. 
676, 80 Tex.Clv.App. 449, afilrmed 
74 S.W. 628, 96 Tex. 632. 

Self-serving declarations by guardi¬ 
an on behalf of ward see Evidence 
S 216 c. 

Admissions by guardian adversely 
affecting ward see Evidence S 367 
b. 

90. Miss.—^In re Guardianship of 
Home, 173 So. 660, 178 Miss. 714. 

28 C.J. p 1267 note 39, p 1268 note 
40, p 1159 note 2. 

Evidence held suillolexit 

(1) To warrant setting aside ward's 
deed or contract 

Cal.—^Hosch V. Hampton, 125 P.2d 
881, 52 Cal.App.2d 111. 

Okl.—Carter v. Wilson, 17 P.2d 608, 
161 Okl. 126. 

Pa.—South Side Trust Co. of Pitts¬ 
burgh V. Litman, 123 A. 670, 279 
Pa. 124. 

(2) To authorize finding that ward, 
after reaching majority, ratified 
transaction. 

Ga.—Kytle v. Kytle, 181 S.B. 81, 180 
Ga. 883. 

Ill.—^Plrst Trust Joint Stock Land 
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of the nature of the issues, and the adverse pre¬ 
sumptions to be overcome, a degree of proof higher 
than that in ordinary cases is frequently required, 
and in some cases full, clear, conclusive, or undoubt¬ 
ed proof, or proof beyond a reasonable doubt, has 
been required.^i 

§ 181 . Trial 

Matters arising on the trial of an action Involving a 
guardian or ward, such as the determination of the mat¬ 
ters to be considered, questions of law and fact. In¬ 
structions, and rulings during the trial, are governed 
ordinarily by the rules applicable to the trial of other 
civil actions. 

On the trial of an action involving a guardian or 
ward, only such matters as are properly presented 
will be considered.®^ Questions of law are for the 
court.®® Issues of fact are for the jury, and, if 
the evidence as to a disputed fact is such that rea¬ 
sonable men might come to different conclusions. 


the question must be submitted to the jury.®^ In¬ 
structions must embody correct principles of law 
and be justified by the evidence in the case.®^ 

The general rules respecting the granting or de¬ 
nial of an instructed or directed verdict apply in 
actions involving a guardian or ward.®® A verdict 
for defendant is properly directed where there is no 
evidence of an essential element of the cause of ac¬ 
tion and no motion by plaintiff for a voluntary dis¬ 
missal or nonsuit.® 7 A demurrer to the evidence 
should not be sustained where the evidence is suf¬ 
ficient to make out a case against defendant.®® 

After an action against a tutor and undertutor, 
based on particular acts of alleged maladministra¬ 
tion, has been dismissed as to the tutor on the 
ground that the proper remedy is in another form 
of action or proceeding, the action can no longer be 
maintained against the undertutor.®® 


Bank of Chicago v. Cutler, 26 N.E. 
2d 186, 304 IlLApp. 212. 

(8) To show purchaser of ward’s 
lands to be bona fide purchaser.— 
Atkinson v. King, 219 P. 914, 93 Okl. 
87. 

(4) To support finding negativing 
payment by guardian to ward.—Car¬ 
ter V. Wilson, supra. 

(5) To support Judgment against 
guardian for money not accounted 
for.—Stone v. Alspaugh, 69 S.W.2d 
719, 263 Ky. 422. 

<6) To show that ward received 
benefit of money loaned to guardian. 
—^Pansher v. People’s Trust & Sav¬ 
ings Bank, 215 N.W. 498, 204 Iowa 
449. 

(7) To allow offsets against guard¬ 
ian.—^Midland Nat. Bank v. Brown, 
Tex.Civ.App., 281 S.W. 300. 

(8) To support Judgment granting 
ward recovery of bonds pledged by 
tutrix as security for personal debt. 
—Leadman v. First Nat, Bank, 167 
So. 83, 184 La. 567. 

(9) Other matters. 

La.—^Moore v. Pitre, 90 So. 252, 149 
La. 910—Olevla v. Rusciana, App.. 
18 So.2d 68. 

Okl.—Blgpond v. Page, 257 P. 793, 
125 Okl. 282. 

S.D.—Dye v. Dodd, 226 N.W. 666, 66 
S.D. 429. 

28 C.J. p 1268 note 40 [a] [b]. 

Bvldenoe held InsnAolent 

(1> To establish fraud, bad faith, 
or dissipation of property on the part 
of the guardian. 

Neb.—Metropolitan Life Ins. Co. v. 

Cull, 3 N.W.2d 645, 141 Neb. 390. 
Utah.—Robison v. Kelly, 256 P. 430, 
69 Utah 376. 

(2) To warrant setting aside re¬ 
lease’s executed by ward.—^In re Lar¬ 


son’s Estate, 294 N.W. 632, 236 Wis. 
77. 

(3) To warrant setting aside deed 
to gruardian.—Meade v. Fullerton’s 
Adm’x, 98 S.W.2d 1, 266 Ky. 84. 

(4) To show that expenses sued 
for were incurred for the benefit of 
the minor.—Salyer v. Shropshire, 
Tex.Clv.App., 144 S.W.2d 618. 

(6) To prove value of services ren¬ 
dered to ward.—^Humes v. Leary, 6 
N.E.2d 663, 103 Ind.App. 121. 

(6) To show that guardian forfeit¬ 
ed his right to custody of wards.— 
In re Henkle, 56 P.2d 343, 158 Or. 
337. 

(7) Other matters.—^Ex parte Flet¬ 
cher, 142 So. 30, 225 Ala. 139—28 C. 
J. p 1268 note 40 [c]-[e]. 

91. Miss.—Brandau v. Greer, 48 So. 

519, 95 Miss. 100, 21 Ann.Cas. 1118. 

28 C. J. p 1268 note 41. 

92. Abandoned claim 

Where the gist of plaintiff’s cause 
of action, as alleged in his declara¬ 
tion In an action on the case, is that 
defendant wrongfully procured his 
own appointment as gruardian of de¬ 
fendant, plaintiff, by abandoning at 
the trial his claim that the appoint¬ 
ment was wrongfully procured, prac¬ 
tically enters a nonsuit and is not 
entitled to have other matters which 
are not in issue considered by the 
jury.—Bagley v. McFarland, 19 A. 
476, 62 Vt. 79. 

Seoiulty as special gruardian 

Where a bill Is filed by the gen¬ 
eral guardian of an infant legatee for 
payment of the legacy, an applica¬ 
tion for leave to give security as 
special gruardian cannot be passed on 
where it is made by an oral motion 
at the hearing; such an application 
must bo by regular petition.—^Hoyt v. 
HUton, 2 Edw., N.Y., 202. 
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93. Tex.—Reed v. Timmins, 52 Tex. 
84. 

28 C.J. p 1268 note 43. 

94 . Mo.—Sllvey v. Brlxey, App., 112 
S.W.2d 76. 

28 C.J. p 1268 notes 44, 45. 

95. Eostmctlona held correct 
Mo.—Sllvey v. Brlxey, supra. 

9& UhcoiLtradicted evidence as to 
signature 

A directed verdict In favor of the 
guardian for a debt owed to his ward 
is proper where the defense relies 
on a written waiver by the ward and 
the uncontradicted evidence conclu¬ 
sively establishes that the purport¬ 
ed signature on the waiver is not 
that of the ward and that defendant 
had full knowledge of such fact.— 
McFerren v. First Nat Bank, 238 N. 
W. 914, 214 Iowa 198. 

Constrootive notice of gruardlan’s 
unauthorised sale of ward’s property 
does not, as a matter of law, i^ver- 
come affirmative evidence that the 
ward did not know of his right to 
disaffirm, and did not Intend to rati¬ 
fy, the conveyance; and, where such 
absence of knowledge and Intent to 
ratify Is shown, the one relying on 
constructive notice is not entitled to 
an instructed verdict.—Thompson v. 
Grim, Civ.App., 103 S.W.2d 856, af¬ 
firmed 126 S.W.2d 18, 132 Tex. 686. 

97. Ga.—^Williams v. Farmers’ State 
Bank, 97 S.E. 249, 22 Ga.App. 656. 

98L Okl.—Bigpond v. Page, 267 P. 

793, 125 Okl. 282. 

NoiLSuit held erroneous 
Colo.—Mortgage Trust Co. of Penn¬ 
sylvania V. Redd, 88 P. 473, 88 Colo. 
458, 8 L.R.A.,N.S., 1215, 120 Am. 
S.R. 132. 

99. La.—Lalmont's Succession, 34 
So. 298, 110 La. 117. 
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I 182. Judgment and Execution 

a. Juc^ment 

b. Enforcement 

a. Judgment 

The Judgment In an action Involving a guardian or 
ward must conform to the process, pleadings, and evi¬ 
dence, and will not ordinarily be granted against the 
ward on default or consent. The nature of the claim and 
the purpose of the proceedings should be considered In 
determining whether Judgment should be rendered 
against the guardian In his individual or representative 
capacity, and In giving proper construction and effect 
to the Judgment. 

The j'udgment must conform to the process,^ 
pleadings,2 and evidence,® the precise relief granted 
being dependent on the facts and circumstances of 
the particular case.^ A judgment or decree by de¬ 
fault,® consent,® or confession^ ordinarily will not 
be entered against a ward represented by a general 
guardian, or against the guardian to be satisfied out 
of the ward’s estate, merely by reason of the guard¬ 
ian’s failure to plead, or his consent, admission, or 
confession; and, if judgment has already been en¬ 
tered on default, the court may in a proper case va¬ 
cate it® 


Whether judgment should be rendered against the 
guardian personally or in his representative capaci¬ 
ty, or against the ward personally, depends on the 
nature of plaintiffs claim.® In an action against a 
guardian on contracts made in course of adminis¬ 
tration, judgment may and should be rendered 
against him personally;^® it should not be rendered 
against the ward personally^^ or gainst the ward’s 
estate.^® However, it has been held that where 
plaintiff has dealt with, and looked for payment 
to, the guardian in his representative capacity only 
it is proper to enter judgment against the ward.i® 
Personal judgment should not be rendered against 
a guardian who defends an action against the 
ward.i^ A personal judgment against a guardian 
may contain a direction for the issuance of execu¬ 
tion,^® but it should not provide for the issuance 
of an execution against, or levy on, the ward’s es¬ 
tate nor should it provide for payment in due 
course of administration.^*^ 

A decree compelling a ward to convey his land^® 
or establishing a lien thereon^® should not be ren¬ 
dered until he reaches majority. 


1. Ala.—^McLeod v. Mason, 5 Port 
223. 

La.—^Walker v. Acklen, 19 La.App. 
186. 

2. Mo.—^May v. May, 88 S.W. 76, 
189 Mo. 486. 

28 G.J. p 1269 note 61. 

Saoovery qt^umtnin memlt 

A broker suing for commissions by 
virtue of a contract which, although 
made with the guardian, was not 
binding on the ward was held en¬ 
titled to recover on a quantum mer¬ 
uit basis In view of the allegations 
of the complaint.—Gordon v. Bums, 
166 S.W.2d 688, 203 Ark. 13. 

3. Ga.—^McQueen v. Fisher, 96 S.R 
1004, 22 Ga^App. 394. 

Okl.—^Folsom V. Mullen, 156 P. 326, 
66 Okl. 560. 

A Joint Judgment against a guard¬ 
ian and her husband is erroneous, 
where the record discloses nothing 
to sustain a personal Judgment 
against the husband.—Jones v. 
Bright. 6 Ky.Op. 109. 

4h Uablllty for Inducing false report 
A defendant who induced the 
guardian to exchange the ward's 
lands for other property and make a 
false report to the court, and who 
transferred the ward's lands to an 
innocent puchaser, was held proper¬ 
ly directed to make good the amount 
he claimed to have paid for the In¬ 
terest of the ward.—Olsen v. Ras¬ 
mussen, 30 P.2d 329. 146 Or. 648. 
Becovezy of Interest 
A guardian who successfully liti¬ 
gated his ward's right to a fund de¬ 


posited in escrow was held not en¬ 
titled to Interest on the fund where 
defendant derived no benefit from It, 
and no provision for payment of in¬ 
terest had been made at the time of 
the deposit—Cloud v. Burnett, 223 
N.W. 879, 207 Iowa 693. 

Betentlon of hypothecated seonrltles 
Where guardian's hypothecation 
of security to bank for loan is void, 
order permitting bank to retain pos¬ 
session of security until repayment 
loan is erroneous.—Fansher v. Peo¬ 
ple's Trust & Savings Bank, 215 N. 
W. 498, 204 Iowa 449. 

Oontraot for support of ward 
In proceeding by guardian for set¬ 
tlement of accounts wherein ward's 
foster parents filed cross petition 
against ward for amount which 

guardian contracted to pay for sup¬ 
port of ward, foster parents were 
not entitled to Judgment against 
ward for amount in excess of that 
provided by contract, or against the 
ward’s wife.—Sumner v. Hall, 116 S. 
W.2d 809, 273 Ky. 138. 

5. U.S.—Seay v. Hawkins, C.C.A. 

Okl., 17 F.2d 710, 716, citing Cor¬ 
pus juris. 

Ark.—^Arkansas Trust Co. v. Sims, 
133 S.W.2d 854, 198 Ark. 1143. 

28 aj. p 1269 note 64. 

A U.S.—Seay v. Hawkins, C.C.A. 

Okl., 17 P.2d 710, 716, citing Ooru 
pus Juris. 

28 GJ. p 1269 note 56. 

7. U.S,—Seay v. Hawkins, supra, 

citing Corpus Juris. 

La.—Boudreaux v. Lower Terrebonne 
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Refining & Mfg. Co., 53 So. 466, 
127 La. 98. 

a Ark.—^Arkansas Trust Co. v. 

Sims, 133 S.W.2d 854. 198 Ark. 1143. 
a Tex.—^McDaniel v. Mann, 26 Tex. 
101 . 

28 C.J. p 1269 note 61 [a]. 

In action to test title, no personal 
Judgment could be rendered against 
defendants represented by curator ad 
hoc appointed by court.—^Edwards v. 
Carr, 141 So. 388, 19 La.App. 827, 
amending 137 So. 637, 19 La.App. 827, 
and reversed on other grounds 144 
So. 696, 175 La. 847. 

10. Ky.—^W'ilhelm v. Hendrick, 180 
S.W. 616, 167 Ky. 219. 

28 C.J. p 1269 note 59. 

11. Ky.—^Wilhelm v. Hendrick, su¬ 
pra. 

la Or.—Sturgis v. Sturgis, 93 P. 
696, 61 Or. 10. 131 Am.S.R. 724, 15 
L.RA,N.S.. 1034. 

la Ark.—Gordon v. Burns, 166 S.W. 

2d 688, 203 Ark. 13. 

14. N.J.—Steelman v. Cox, 8 H.J. 
Law 963. 

la Tex.—Gibson v. Irby, 17 Tex. 
173. 

la Ky.—Wilhelm v. Hendrick, 180 
S.W. 616, 167 Ky. 219. 

28 C.J. p 1269 note 63. 

17. Ill.—StefCenson v. Bostrom, 178 
IlLApp. 616. 

Tex.—Gibson v. Irby, 17 Tex. 173. 
la Me.—^Perry v. Perry, 66 Me. 899. 

19. Mass.—Coffin v. Heath, 6 Mete. 
76. 
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Reasons for decree. It is not usual or necessary 
to assign reasons for a decree which shows on its 
face that it is rendered on the advice and recom¬ 
mendation of a family meeting approved by the 
undertutor of the minors.^o 

ConstrucHonj operation, and effect. In determin¬ 
ing whether a judgment is against a guardian per¬ 
sonally or in his representative capacity, the judg¬ 
ment should be construed with reference to the 
pleadings^i and the purpose of the proceeding.22 A 
judgment against the guardian as such, with no in¬ 
dication that he was sued individually or that the 
judgment is to run against him individually, does 
not constitute a personal judgment against him.^s 
However, a judgment against a named individual 
followed by a word or words indicating his official 
character as guardian operates as a judgment 
against him personally,^^ and does not constitute 
a charge against the person or estate of the ward,®^ 
where the added word or words are descriptio per¬ 
sonae only, operating merely to identify the person 
and not to limit or qualify his liability. It has been 
stated that a judgment rendered in the name of a 
tutor suing or defending for minors during the con¬ 
tinuance of the office of tutor is a judgment for or 
against the minors themselves.26 A judgment re¬ 
covered in the name of a ward, suing by guardian, 
vests in the ward and not in the guardian,and, 
where a guardian procures a judgment in his own 
name on a chose in action belonging to his ward, 
the ward, after exhausting other remedies against 
the guardian, may have a decree against the guard¬ 


ian vesting in the ward the title to the judgment.^s 

The ward is concluded by the judgment in an ac¬ 
tion concerning his interests in which he has been 
legally represented by his guardian,^® at least if the 
ward was made a party to the suit.^o Regardless of 
whether or not a judgment by confession against a 
tutor obtained by the ward represented by the under¬ 
tutor is conclusive on the parties thereto, a creditor 
is not bound but may contest the minor's clami.3i 

The death of the guardian and ward pending an 
action in the ward's behalf does not necessarily ren¬ 
der a subsequent judgment for defendant absolutely 
void, at least where it does not appear that the ward 
was a minor at the time of his death.32 Where the 
guardian cannot maintain an action against the 
ward, see supra § 169, a decree in favor of a guard¬ 
ian in an action by him against his ward is void, 
and should be set aside on motion of the ward.33 

Release or liquidation. It has been held that the 
legally qualified guardian is the only person who 
has authority to receive pa3mient and enter satis¬ 
faction of a judgment recovered in favor of a mi¬ 
nor,and that such receipt and satisfaction are 
binding on the minor.^B However, the guardian 
cannot, to the detriment of the ward, release the 
debtor in a judgment in the ward’s favor nor 
can a ward in whose behalf a guardian has obtained 
judgment release it, on coming of age, to the guard¬ 
ian's prejudice.37 A rule to liquidate a judgment 
against a tutor may be served on his attorney of 

record.8S 


20. La.—^Krone v. Krone, 70 So. 606, 
138 La. 666. 

2L Ga.—Stanfield v. Downing Co., 
199 S.D. 113, 186 Ga. 568. 

ZTo gronnd for personal llalilllty 
Where the pleadings show that de¬ 
fendant Is a guardian, that the ac¬ 
tion Is founded on a debt of the ward, 
and that there is no charge of mis¬ 
management or other ground of per¬ 
sonal liability of defendant, a Judg¬ 
ment against him will be construed 
to be against defendant In a repre¬ 
sentative capacity only.—Stanfield v. 
Downing Co., supra. 

22. Ky.—^Webber v. Commonwealth, 
97 S.W.2d 422, 266 Ky. 696. 

Assessuent against ward’s estate 
Where an assessment proceeding 
from beginning to end had no other 
purpose than to obtain from the 
ward's estate the payment of its part 
of the public revenues of the com¬ 
monwealth, a Judgment against the 
guardian Is essentially one against 
him in his representative capacity. 
—Webber v. Commonwealth, supra. 

23. Cal.—Sullivan v. Barra, 70 P.2d 
495, 22 Cal.App.2d 20. 


24. Okl.—Jones v. Johnson, 178 P. 
984, 72 Okl. 134. 

28 C.J. p 1269 note 70. 

25. Okl.—Jones v. Johnson, 178 P. 
984, 72 Okl. 134. 

S.C.—Tobin v. Addison, 33 S.C.L. 3. 

26. Lia.—^Martel v. Richard, 16 La. 
Ann. 598. 

27. Me.—^Lang v. Whitney, 36 Me. 
155. 

28. Ind.—^Moon v. Martin, 65 Ind. 
218. 

29. Ala.—^Fletcher v. First Nat 
Bank of Opelika, 11 So.2d 864. 

Ark.—Fidelity & Deposit Co. of 
Maryland v. Meyer, 121 S.W.2d 873, 
197 Ark. 42. 

N.T.—^Marcus v. Neugarten, 37 N.T. 
S.2d 364. 

Suit by ward against guardian held 
not collateral attack 
“A suit by a former ward against 
his former gxiardlan ad litem for 
damages resulting from Improper 
conduct on the part of the defend¬ 
ant while acting in such representa¬ 
tive capacity in prior litigation to 
which the ward was a party Involves 
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no attack upon the Judgment ren¬ 
dered In the prior litigation, and is 
not affected by any principle inhib¬ 
iting a collateral attack upon such 
Judgment"—Speck v. Speck, 166 S.B, 
706, 707, 42 Ga.App. 517. 

3a Ga.—Salter v. Salter. 4 S.m 891, 
80 Ga. 178, 12 AmuKR. 249. 

28 C.J. p 1269 note 78. 

3L Lcl—^R oberson v. Goldsmith, 57 
So. 908, 130 La. 265. 

32. Tez.—Best v. Nlz, 25 S.W. 130, 
6 Tez.Clv.App. 349. 

33. Miss.—^Davls v. DavlS, 99 So. 
673, 135 Miss. 214. 

34b ni. —Llska V. Chicago Rys. Co., 
149 N.F. 469, 818 Ill. 670. 

35. Ill.—Llska V. Chicago Rys. Oo., 
supra. 

36. Tez.—^Davls v. Beall, 74 S.W'. 
325, 32 Tez.Clv.App. 406. 

37. Ind.—Curran v. Abbott, 40 N.ISL 
3 091, 141 Ind. 492, 50 Am.S.R. 837. 

28 C.J. p 1270 note 82. 

3a La..—Smith v. Brakemayer, McG. 
189. 



§ 182 


aVAMBIAN AND WARD 


39 C.J.S. 


b. Enforcement 

The enforcement of Judgments by or against a guard. 
Ian or ward Is, with certain exceptions, governed by the 
rules applicable in other civil actions. A stay of, or 
equitable relief against, the judgment Is sometimes 
proper. 

The execution and enforcement of judgments by 
or against guardian and ward, while governed in 
general respects by rules applicable to executions 
generally, are sometimes affected by rules, statutory 
and otherwise, peculiar to the law of guardian and 
ward.®® There is authority which holds that the 
property of a ward is not subject to execution, the 
reasons being that it is in the custody of the law 
and that the policy of the law, as manifested by 
statutes, is that a judgment against a ward can be 
enforced only by proper proceedings in the probate 
court.^O Under statutes relating to particular class¬ 
es of actions or proceedings, the property of a ward 
in the hands of a guardian is subject to execution in 
like manner and to the same extent as though the 
ward were competent to act.^^ The property of 
the ward cannot be subjected by execution or other¬ 
wise to the satisfaction of the debts of,^® or a 
general judgment against,^® the guardian. After a 
ward has come of age his creditors may, for a prop¬ 
er liability, levy on his property, although it re¬ 
mains in the hands of his former guardian.^^ Un¬ 
der some statutes a court exercising probate juris¬ 
diction may order the guardian to pay a judgment 
rendered against him in garnishment proceedings on 
a judgment against the ward.^® However, where a 
guardian shows that he has no funds belonging to 
bis waj-d’s estate, it is error to order him to pay 
a judgment rendered against him for clothing fur¬ 
nished the ward.'*® 

The execution must conform to, and be supported 
by, the judgment.^*^ In an action to recover against 


the estate of the ward, the court may direct the 
enforcement of the judgment by a sale of the ward’s 
property, the personal property to be sold first, and, 
on its insufficiency to satisfy the judgment, then the 
real property.^® A judgment in favor of a minor 
against a tutor cannot be executed during the ex¬ 
istence of the tutorship.^® 

Stay of, or equitable relief against, judgment. 
A guardian is not an agent within the meaning of 
a statute providing that no stay shall be allowed on 
a judgment or decree against an agent.**® A judg¬ 
ment debtor of a guardian who has failed without 
just cause to set up a defense in the action at law 
cannot afterward come into a court of equity for 
relief against the judgment.®^ Where the guardian 
obtains a judgment against a debtor of the ward and 
the ward dies, the judgment debtor, after paying 
the amount of the judgment to the administrator of 
the ward’s estate, may enjoin the guardian from 
collecting the judgment.®® 

§ 183. Appeal and Error 

Principles governing appeals or reviews in ac¬ 
tions by or against a guardian or ward, or persons 
claiming under them, not specifically applicable only 
to such actions are treated in the title Appeal and 
Error. 

Examine Pocket Parts for later cases. 

§ 184. Costs 

A guardian acting In his representative capacity Is 
not personally liable for costs. In the absence of some 
fault on his part; and In a proper case costs may be 
awarded to him. 

A guardian who represents his ward in an action 
is not taxable with costs in his individual capacity,®® 
provided he acts in good faith,®^ with reasonable 
prudence and diligence,®® and is not delinquent;®® 


39. Ga.—^Wallace v. Stovall, 5 S.B. 
2d 635, 189 Ga. 195. 

- 28 aJ. p 1270 note 85.' 

4a Or.—Sturgis v. Sturgis, 93 P. 
^ 696, 61 Or. 10. 131 Am.S.R. 724, 15 

L.R.A.,N.S., 1034. 

41. Mass.—Mansur v. Pratt, 101 
Mass. 60. 

28 C.J. p 1270 note 92. 

43. La.—^Rawlins v. Glddens, 15 So. 

501, 17 So. 262, 46 La.Ann. 1136. 
Mass.—^Bancroft v. Consen, 13 Allen 
60. 

43L pia.—^Balrd v. Steadman, 21 So. 
672. 39 Fla. 40. 

S.a—Tobin V. Addison. 33 S.C.L. 3. 

4a S.C.—Crymes v. Day, 17 S.C.L. 
320. 

28 C.J. p 1270 note 93. 

46. Iowa.—Coffin v. Eislminger, 39 
N.W. 124, 76 Iowa 30. 


46. Ind.—Stumph v, Goepper, 76 Ind. 
472. 

47. N.C.—^Newsom v. Newsom, 26 N. 
C. 381. 

Va.—Snavely v. Hardrader, 30 Gratt. 
487, 71 Va. 487. 

Validity as against guardian’s In. 
dividual property 

The execution cannot change the 
character of the Judgment and bind 
Individual property of the guardian 
where the Judgment on which It is 
based does not do so.—Stanfield v. 
Downing Co., 199 S.E. 113, 186 Ga. 
668 . 

48. Ky.—^Irvine v. Stevenson, 209 S. 
W. 7. 183 Ky. 306. 

49. La.—Tilton’s Succession, 68 So. 
223. 130 La. 647. 

28 C.J. p 1270 note 94. 
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sa Ark.—Parker v. Wilson, 137 S. 
W. 926, 99 Ark. 344, Ann.Cas.l913B 
84, granting stay 136 S.W. 981, 98 
Ark. 633. 

51. Miss.—Shipp V. Wheeless, 33 
Miss. 646. 

sa Ohio.—^Harper v. Seely, Wright 
390. 

28 CJ. p 1270 note 80. 

53. Cal.—^Lynch v. Kemp, 49 P.2d 
817, 4 Cal.2d 440. 

28 C.J. p 1270 note 98. 

64l Mo.—S upreme Council L. of H. 

V. Nidelet, 85 Mo.App. 283. 

N.H.—^Mathes v. Bennett, 21 N.H. 204. 

65. Ala.—Savage v. Dickson, 16 Ala 
256. 

sa Ky.—Commonwealth v. ShanlLS, 
10 B.Moa 304. 

28 C.J. p 1270 note 2. 
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but the ward's estate may be Uable.57 The costs on 
an appeal taken by a guardian for his own benefit 
should, in case of an adverse judgment, be paid by 
him, and not by his ward.®* Where one made de¬ 
fendant as general guardian and as guardian ad li¬ 
tem appears in both capacities by one attorney, a 
dismissal of the cause against him as general guard¬ 
ian may be granted without costs.®® 

The guardian is entitled to costs in a proper 
case.®® Where a guardian puts an administrator's 
bond in suit for his own use, he may recover only 
costs paid by himself; to recover the portion due 


§ 186 

his wards it is necessary to put the bond in suit 
for their use.®i 

Where, in an action involving a guardian or ward, 
the allowance of costs rests in the discretion of the 
court, the exercise of such discretion will not be in¬ 
terfered with in the absence of a showing of 
abuse,®2 and if the circumstances so warrant the 
court may deny costs to either party.®® Statutory 
provisions limiting the costs chargeable against the 
estate of a ward are inapplicable where the costs 
are chargeable against one other than the guard- 
ian.®4 


QVARDIAN A2JD WARD 


Vm. rOREIGN AND ANCILLARY GUARDIANSHIP 


§ 185. Definitions 

A foreign guardian Is one appointed by authority out 
of the state. An ancillary guardianship Is a subservient 
and subsidiary guardianship In a state other than that 
In which guardianship Is originally granted. 

A foreign guardian is one appointed by authority 
out of the state.®® A ^'committee” under a statute 
respecting the exercise of authority of one appoint¬ 
ed in another state means a guardian appointed by 
court or holding office under statute and is not one 
to whom responsibility may have been committed by 
private individuals.®® 

The term “ancillary guardianship,” as construed 
and applied in judicial decisions, means a guard¬ 
ianship in a state other than that in which guard¬ 
ianship is originally granted and which is subservi¬ 
ent and subsidiary to the latter.®^ 


§ 186. Powers of Foreign Guardians 

Generally the authority of a guardian Is limited to 
the state In which he Is appointed and he cannot exer¬ 
cise rights of guardianship elsewhere without obtaining 
letters of guardianship from the local tribunals, but his 
authority is sometimes recognized In other states on the 
principle of comity or by virtue of express statutory pro¬ 
vision. 

As a general rule, the authority of a guardian, 
like that of an executor or administrator, discussed 
in Executors and Administrators §§ 98S-1015, is lim¬ 
ited to the state in which he is appointed, and he is 
not entitled by virtue of his office alone to exercise 
any right or authority over the person or property 
of his ward in any other country or state.®® Before 
exercising any of the rights, powers, or functions 
of guardianship in such other cotmtry or state, the 
guardian must obtain letters of guardianship from 
the local tribunals authorized to grant them,®® ex- 


57. Tez.—^Laughter v. Seela, 69 Tex. 
177. 

28 C.J. p 1270 note 8. 

5a. Pa.—In re Hill, 95 A. 426. 250 
Pa. 107. 

59. N.T.—Davis V. Davis, 59 N.T.S. 
228, 27 Misc. 455. 

60. Ga.—^Royston v. Boyston, 29 Ga. 
82. 

Mo.—^Devore v. Pitman, 8 Mo. 182. 

61. Mo.—^Devore v. Pitman, supra. 

62. Ala.—^Brake v. Graham, 106 So. 
188, 214 Ala. 10. 

6a Mich.—^In re Horn’s Hstates, 280 
N.W. 142, 285 Mich. 145. 

64i Ohio.—In re Crum, 81 Ohio N.P., 
N.S., 105. 

6a Pa.—Githens’ Estate. 9 Pa.Dist. 
465, 24 Pa.Co. 248, 16 Montg.Co. 
196. 

28 C.J. p 1271 note 80. 

6a Cal.—Carlton v. Miller, 299 P. 
788, 114 Cal.App. 272. 

67. N.T.—^In re Bond’s Guardian¬ 
ship, 297 N.Y.S. 493, 251 App.Dlv. 
651. 


Tex.—American Surety Co. of New 
York V. Fitzgerald, Civ.App., 86 
S.W.2d 1104, error refused. 

Ancillary guardianship generally see 
Infra § 191. 

6a U.S.—Van Wart v. Jones, C.C. 
A.W.Va., 295 P. 287. 

Idaho.—In re Bones, 280 P. 223, 226, 
48 Idaho 85, quoting Corpus Juris. 

IlL—^People ex rel. Noonan v. Win¬ 
gate, 33 N.E.2d 467, 276 Ill. 244. 

Iowa.—^Irwin v. Keokuk Sav. Bank 
& Trust Co., 266 N.W. 670, 218 
Iowa 474. 

N.J.—Caruso v. Caruso, 141 A. 16, 
102 N.J.Eq. 393, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130—Caruso v. Caruso, 139 A. 812, 
101 N.J.Eq. 360, reversed on other 
grounds 148 A. 882, 106 N.J.Eq. 
130. 

N.Y.—In re Perillo’s Estate, 18 N.Y. 
S.2d 64, 173 Mlsc. 21—People ex 
rel. Bich v. Lackey, 248 N.Y.S. 561, 
139 Mlsc. 42—^In re Van Dyk, 33 
N.Y.S.2d 776. 778, citing Corpus 
Jnxla 


N.C.—Cllley v. Geitner, 110 S.E. 61, 
182 N.C. 714. 

Tex.—^American Surety Co. of New 
York V. Fitzgerald, Civ.App., 86 
S.W.2d 1104, error refused. 

28 C.J. p 1272 note 33—12 C.J. p 460 
note 34—40 C.J. p 1299 note 68 [d]. 
POrelgn law 

It has been said that In some of 
the European countries a guardian 
duly appointed by the law of the 
country where the Infant Is domi¬ 
ciled Is In every other country al¬ 
lowed to have the same powers, and 
Is entitled to assert any claims over 
the movable property of his ward, 
and may sue for debts due to the 
ward in foreign countries, without 
having any confirmation of the 
guardianship by the local authori¬ 
ties, although' the power over im¬ 
movable property, belonging to the 
ward must entirely depend on the lex 
loci rel sitBB.—^Hoyt v. Sprague, R.I., 
103 U.S. 613, 26 L.Ed. 685^-28 C.J. 
p 1272 note 31. 

69. N.J.—Caruso v. Caruso, .189 A. 
'812, 101 N.J.Eq. 860, reversed on 
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cept to the extent that the courts, in some jurisdic¬ 
tions, have relaxed the rule on principles of com¬ 
ity, and recognize the authority of a guardian ap¬ 
pointed in the country or state of the infant's domi¬ 
cile,70 and except where the rule has been modified 
by special statutory provisions.71 

§ 187. - Custody of Ward 

Under the principles of comity, the courts of a state 
.may recognize the right of a foreign guardian with re¬ 
spect to the custody of his ward, even though a local 
■guardian has been appointed, but the welfare of the ward 
Is always the controlling consideration and the foreign 
•guardian may be denied custody If the best interests of 
the ward require It. 

As has been shown supra § 186, a guardian ap¬ 
pointed by the courts of one state has no strict le¬ 
gal right, by virtue of his ofiSce, to exercise any 
custody or control over the person of his ward in 
another state. It does not follow, however, that his 
claim to the care of the child, the custody of his 
person, and the right to remove him to the state in 
which the appointment was received are to be ab¬ 
solutely denied.72 Under the principles of comity, 
the courts will recognize the rights of a foreign 
guardian with respect to the person of his ward, 73 
and in many cases the courts have awarded the cus¬ 
tody of the ward's person to the foreign guardian, 
with the right to remove him to the state where 
the guardian received his appointment,74 as where 
an infant is brought within the jurisdiction of the 


courts of a state other than that of his domicile, 
and it appears that it will be conducive to his wel¬ 
fare to restore him to the custody of his domiciliary 
guardian, and that he will not thereby be debarred 
from any personal rights and privileges to which 
he may be entitled under the laws of the forum.75 
The court may so award the custody to the foreign 
guardian, even though a local guardian has been 
appointed within the jurisdiction of the court.7fi 
However, in determining whether the custody of 
a minor shall be awarded to a foreign guardian, the 
court may exercise a sound discretion, and the wel¬ 
fare of the ward is always the controlling consid- 
eration,77 and the custody of the ward will be de¬ 
nied a foreign guardian if the best interests of the 
ward require it,73 even though it is not shown that 
the foreign guardian is an unfit person, or that he 
has abused the trust.79 

§ 188. -Rights in Respect of Ward's 

Property in General 

a. In general 

b. Conditions to granting transfer of 

property 

c. Proceedings to obtain possession and 

for removal of ward's property 

a. In General 

Under some statutes, or on the principle of comity, 
a validly appointed foreign guardian may be permitted 


other grrounds 148 A. 882. 106 N. 
XEq. ISO. 

NT.T.—In re Van Dyk, 88 N.T.S.2d 
776. 

28 O.J. p 1272 note 34. 

Ancillary guardianship generally see 
Infra S 191. 

DelegatloxL of anthoxlty 
Where mother of nonresident alien 
Infants had no right to receive funds 
In hands of administrator, without 
first being appointed ancillary guard¬ 
ian, she could not grant to the royal 
ItallELn Consul at New York City the 
right to receive such funds, but con¬ 
sul In his official capacity could ap¬ 
ply for an order directing the city 
treasurer to pay over the funds for 
the account of his nationals.—^In re 
Perillo’s Estate. 18 N.Y.S.2d 64. 173 
Mlsc. 21. 

7a Vt.—^In re Proutjr's Estate, 144 
A. 691, 101 Vt. 496. 

28 CJ. p 1272 note 36. 

71. La.—Curtis v. Union Homestead 
Assoa, 58 So. 68, 126 La. 959. 
Oonflimatloa by oonzt 

(1) Under some statutes the ap¬ 
pointment of a foreign guardian 
made In the coimtry or state of the 
minor’s domicile will be recognized 
without confirmation by the state 
tribunals.—Curtis v. Union Home¬ 


stead Assoc., supra—28 C.J. P 1272 
note 36 [a] (1). 

(2) But where a minor has his 
domicile within the state, the courts 
will not recognize a guardian ap¬ 
pointed for him In another state to 
which he has been removed; such 
guardian must qualify as tutor ac¬ 
cording to the laws of the state be¬ 
fore he can sue for or obtain pos¬ 
session of the property of the minor. 
—Vennard's Succession, 11 So. 706, 
44 La.Ann. 1076—Stephens* Succes¬ 
sion, 19 La.Ann. 499. 

72. Mass.—Woodworth v. Spring, 4 
Allen 321. 

73. Maas.—Woodworth v. Spring, 
supra. 

74. Ind.—Grimes v. Butsch, 41 N.E. 
328, 142 Ind. 113. 

28 C.J. p 1272 note 40. 

75. Ind.—G-rlmes v. Butsch, supra. 
28 C.J. p 1273 note 41—12 C.J. p 460 

notes 85, 36. 

76. Mass.—^Woodworth v. Spring, 4 
Allen 321. 

77. N.Y.—^People ex rel. Van Dyk v. 
Van Dyk, 33 N.Y.S.2d 766. 

28 C.J. p 1273 note 43. 

Comity role inapplioable 

In proceedings Involving custody 
of an Infant, the ’’Judicial comity” 
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rule is Inapplicable, since the sole 
concern of the court In whose Jurls- 
ditlon the child may be Is what will 
be for the best Interest of the child 
under the circumstances.—People ex 
rel. Van Dyk v. Van Dyk, supra. 
Bffeot of appointment 
Order of Massachusetts probate 
court appointing a guardian of the 
person of a child In Illinois would 
not be considered binding in courts 
of any state where child might be 
found If It appeared that, subsequent 
to such appointment, there had been 
change of circumstances materially 
affecting the best Interests of the 
child; the fact of appointment by 
Massachusetts probate court of pa¬ 
ternal grandmother as guardian of 
person and estate was admissible in 
evidence to be considered as one of 
circumstances but could not be given 
controlling effect—^People ex rel. 
Noonan v. Wingate, 33 N.E.2d 467, 
376 Ill. 244. 

78. Ill.—^People ex ret Noonan v. 
Wingate, supra. 

N.Y.—^People ex rel. Rich v. Lackey, 
248 N.Y.S. 661, 139 Mlsc. 42—In 
re Van Dyk, 33 N.Y.S.2d 776. 

28 C.J. p 1273 note 44. 

79. Miss.—^Foster v. Alston, 7 Miss. 
406, reversing Freem. 732. 
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by the court, on compliance with statutory conditions, to 
obtain a transfer to himself of personal property of the 
ward and to remove such property to the state In which 
he was appointed, or to sell realty and remove the pro¬ 
ceeds, and In such case the local guardian Is discharged 
from liability to the extent of the property so removed. 

As shown supra § 186, the strict common-law 
rule granted to foreign guardians no rights in re¬ 
spect of the personal property of their wards, ex¬ 
cept on taking out ancillary letters of guardianship 
in the jurisdiction where the power was sought to 
he exercised. The severity of this rule has been re¬ 
laxed in some jurisdictions, on the principles of 
comity, to the effect that a court having general 
chancery jurisdiction may, in the exercise of a 
sound discretion, permit funds or personal property 
under its control belonging to the ward to be turned 
over to the foreign guardian, on proof of his guard¬ 
ianship, without his obtaining ancillary letters of 
guardianship and in some jurisdictions there are 
statutory provisions by virtue of which a foreign 
guardian who has complied with the conditions 
therein prescribed may, on a proper application, ob¬ 
tain a transfer to himself of funds or other per¬ 
sonal property of the ward, for administration in 
the state where the property is found, or for re¬ 
moval to the state in which the ward has his resi¬ 
dence and the guardian received his appointment.^^ 

However, it has been held that the rule permit¬ 
ting removal of property by a foreign guardian 
does not apply where the foreign guardian is a per¬ 
son who would be ineligible to appointment in the 
state where the property is situated and, where 
the appointment of the foreign guardian is void, 
he will not be allowed to obtain the possession of 


the ward’s property without qualifying according to 
the laws of the state where the property is situat- 
ed.S3 Also, as appears infra subdivision b of this 
section, the court in its discretion may refuse to 
permit removal if against the best interests of the 
ward, and the authority will not be granted in any 
case if statutory conditions have not been complied 
with. 

In accordance with the foregoing rules, the court 
may order pa 3 rment to a foreign guardian of the in¬ 
fant’s distributive share in a settled estate®^ or of 
the money representing the share of infant remain¬ 
dermen on the other hand, it has been held 

that the rights of an infant to a distributive share 
in an unsettled estate,®® or the income or rents due 
the mother of the ward at her death,or property 
devised to an infant with remainder over if she 
dies before reaching majority®® are not such prop¬ 
erty as may be turned over to a foreign guardian. 

Effect of removal as to local guardian. Where 
the property is transferred under proper proceed¬ 
ings, and a receipt therefor is given by the foreign 
guardian and properly filed by the local guardian, 
the latter is discharged from liability to the extent 
of the property so removed.®® 

Rights in respect of ward*s real estate. In the 
absence of statutory authority, a guardian appoint¬ 
ed by the courts of one state or country has no 
power as such to convey his ward’s lands in an¬ 
other state®® or to bind such lands by an agreement 
to convey;®^ and a conveyance of such lands under 
a decree of a court, rendered in the state of his ap¬ 
pointment, vests no title in the purchaser.®® 


80. Okl.—Mason v. Ford, 216 P. 129, 
90 Okl. 112. 

28 C.J. p 1273 note 47. 

Ancillary gruardlansliip generally see 
Infra § 191. 

81. U.S.—^Van Wart v. Jones, C.C.A- 
W.Va., 295 F. 287. 

Ala.—George v. Widemire, 7 So.2d 
269, 242 Ala. 679—Broaddus v. 

Johnson, 179 So. 215, 235 Ala. 314. 
Ark.—Texas Co. v. Sewell, 149 S.W. 

2d 926, 202 Ark. 34. 

Iowa.—^In re Cihlar, 249 N.W. 264, 
216 Iowa 327. 

N.C.—Fidelity Trust Co. v. Walton, 
153 S.E. 401, 198 N.C. 790. 

Okl.—^Bank of Ingersoll v. Dresla, 
229 P. 667, 103 Okl. 166. 

Pa.—In re Nolde's Estate, 66 York 
Leg.Hec. 62. 

28 aj. p 1273 note 48. 

Boyalty Interest 

Where order appointing resident 
guardian for nonresident minors who 
had oil royalty Interest In state was 
void because the nonresident minors 
had a duly appointed and acting 


guardian In state of their residence, 
the lessee which made payment to 
the Arkansas guardian was Jointly 
liable with the guardian for guardi¬ 
an’s commission, fee paid to guard¬ 
ian's attorney and court costs and 
the lessee was liable for six per cent 
interest on the royalty payments as 
they became due to the minors.— 
Texas Co. v. Sewell, 149 S.W.2d 926, 
202 Ark. 34. 

Besldent gnardlan uimeoeBsaxy 

Under statute providing that a non¬ 
resident guardian of a nonresident 
ward may apply to have property in 
this Jurisdiction removed to the resi¬ 
dence of the ward, to effect the re¬ 
moval of such property It is not nec¬ 
essary to appoint a resident guardi¬ 
an to defend the proceedings.—Cllley 
V. Geltner, 111 S.E. 866, 188 N.C. 628. 

88. Ohio.—^Habighurst v. Stevenson, 

10 Ohio Dec., Beprlnt, 162, 19 Cine. 

L.Bul. 106. 

83. La.—Stephens' Succession, 19 

La^Ann. 499. 


8ft. Ark.—Grlmmett v. Wltherlng- 
ton, 16 Ark. 377, 63 Am.D. 66. 

85. N.T.—Delafleld v. White, 7 N.Y. 
St. 301, 19 AbhN.Cas. 104. 

86. Ala.—Carlisle v. Tuttle, 30 Ala. 
613. 

87. N.J.—^In re Mahnken, 36 N.J.Eq. 
518. 

28 C.J. p 1274 note 61. 

88. Miss.—Sullivan v. Gelsenberger, 
70 So. 887, 110 Miss. 776. 

N.C.—Braswell v. Morehead, 45 N. 
a 26, 27 Am.D. 686. 

88. Okl.—Bank of Ingersoll v. Dre¬ 
sla, 229 P. 567, 103 Okl. 166. 

28 C.J. p 1274 note 63. 

90. Cal.—McNeil v. First Cong. Soc., 
4 P. 1096, 66 Cal. 105. 

28 C.J. p 1277 note 6. 

91. CaJ.—^Wilson v. Hastings, 5 P. 
217, 66 Cal. 243. 

98. Miss.—^Musson v. F^l Back 
Planting & Mercantile Co., 12 So. 
687. 
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Under some statutes, however, a foreign guardian 
may be authorized to sell his ward’s lands and to 
remove the proceeds, on his compliance with cer¬ 
tain conditions prescribed by the statute in the ju¬ 
risdiction where the land is situated;®3 and, where 
the statute provides that on compliance with certain 
conditions a foreign guardian may act as a domes¬ 
tic guardian, a foreign guardian may defend a pe¬ 
tition brought for the sale of a ward’s lands.®* To 
authorize proceedings by a foreign guardian for 
leave to sell his ward’s lands, he must comply with 
the conditions of the statute authorizing him to in¬ 
stitute such proceedings,®^ and when he has obtained 
leave he stands on no better footing than a domes¬ 
tic guardian, and must obtain an order of court for 
sale,®® and can make no contract or compromise in 
respect of the land that could not have been made 
by a domestic guardian.®^ 

b. Conditions to Granting Transfer of Prop¬ 
erty 

Whether a foreign guardian will be permitted to ob- 
tain possession of his ward's property Is within the sound 
discretion of the court and depends on whether the best 
interests of the ward will be served thereby. The guard¬ 
ian must show strict compliance with applicable statu¬ 
tory provisions, that he was regularly appointed and 
qualified, and that he has given a sufficient bond to se¬ 
cure the property. 

A foreign guardian is not entitled, as a matter of 
absolute right, to the possession of the funds or 
other personal property of the ward, whether the 
proceedings instituted by him are brought in the 


chancery court, or in some other court under the 
provisions of the statute mentioned supra subdi¬ 
vision a of this section; but the court may, and 
should, exercise a sound discretion in the matter 
for the best interests of the ward.®® The discre¬ 
tion of the court must be fairly exercised, and the 
order for removal should be granted if good cause 
to the contrary is not shown.®® 

As affecting the court’s exercise of discretion, 
if it appears to be for the best interests of the 
ward,i and that no principle of public policy will 
be violated,® and that no legal rights of citizens 
of the domestic state will be injured,® the order for 
removal may or should be granted; but it should be 
denied if it appears that the granting thereof will 
be detrimental to the ward’s interest,* or where no 
special necessity exists for a transfer to the foreign 
guardian,® or where the ward was clandestinely 
removed from the place of his domicile to the for¬ 
eign jurisdiction.® 

If the guardian relies on special statutory pro¬ 
visions as the basis of his application there must 
be a strict compliance with such provisions,^ and, 
whether the proceeding is brought in a court of 
equity or under a statute, it is generally required 
that the guardian produce proof that he was regu¬ 
larly appointed and qualified as guardian in the 
state where he resides,® and of his fitness for the 
appointment.® Also the court must be satisfied that 
the guardian has given a sufficient bond to secure 
the property,!® or must require a special bond for 


93. Ark.—^Ingraham v. Baum, 206 S. 
W. 67, 136 Ark. 101. 

Kan.—Wilson v. Beeler, 100 P.2d 646, 
161 EAn. 699. 

N.C.—Cllley v. Geltner, 111 S.E. 866, 
183 N.a 628. 

28 C.J. p 1277 note 9. 

Proceedings for sale, sale, and its 
operation and eftect see Infra S 
189. 

94. Ky.—Shelby v. Harrison, 7 Ky. 
L. 818. 

95. Ark.—Ingraham v. Baum, 206 

S.W. 67, 136 Ark. 101. 

28 C.J. p 1277 note 11. 

96. Ky.—^Woolridge v. Woolridge, 80 
S.W. 775, 26 Ky.L. 97. 

Wls.—^Adkins v. Loucke, 83 N.W. 934, 
107 Wls. 587. 

97. Ky.—^McGoodwln v. Shelby, 206 
S.W. 625, 182 Ky. 377, modifying 
204 S.W. 171, 181 Ky. 230. 

98. Ark.—Conqueror Trust Co. v. 
Cozsey, 45 S.W.2d 864, 185 Ark. 
38. 

Mo.—Citizens' Bank & Trust Co. v. 
Moore, 263 S.W. 530, 215 Mo.App. 
21 . 

28 aj. p 1274 note 5L 


99. Okl.—Bank of Ingersoll v. Dre-| 
sia, 229 P. 667, 103 Okl. 166—Ma¬ 
son V. Ford, 216 P. 129, 90 Okl. 112. 

1- Iowa.—^In re BEanson's Guardian¬ 
ship, 239 N.W. 701, 213 Iowa 643. 
N’.Y.—^In re Bond's Guardianship, 297 
N.Y.S. 493, 261 App.Div. 661. 

28 C.J. p 1274 note 62. 

Taxes 

Whether the taxes In the Jurisdic¬ 
tion where the ward resides would 
be greater than In Oklahoma Is not 
to be considered, because the ward is 
a resident of a foreign community, 
and looks to that community for his 
protection and education, and the 
principles of Justice and equity 
would not be subserved by assisting 
In having his property escape taxa¬ 
tion in that community.—Mason v. 
Ford, 216 P. 129, 90 Okl. 112. 

2. Ind.—^Barl v. Dresser, 30 Ind, 11, 
95 Am.D. 660. 

Okl.—Mason v. Ford, 216 P. 129, 90 
Okl. 112. 

3. Okl.—^Mason v. Ford, supra- 
28 CJ. p 1274 note 54. 

4. Ark.—Conqueror Trust Co. v. 
Cozsey, 45 S.W.2d 864, 185 Ark. 88. 
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Okl.—^Mason v. Ford, 216 P. 129, 90 
Okl. 112. 

28 C.J. p 1274 note 55. 

6. N.C.—Douglas V. Caldwell, 69 N. 
C. 20. 

3. Ky.—Munday v. Baldwin, 79 Ky. 

121 . 

28 C.J. p 1274 note 67. 

7. Idaho.—^In re Bones, 280 P. 223, 
48 Idaho 85. 

28 C.J. p 1275 note 65. 

& Iowa.—In re Cihlar, 249 N.W. 264, 
216 Iowa 327. 

28 C.J. p 1275 note 66. 

9. S.C.—^Ex parte Heard, 11 S.C.Eq. 
54. 

10. Ark.—Conqueror Trust Co. v. 
Coxsey, 46 S.W.2d 864. 186 Ark. 38. 

Pa.—^In re Nolde's Estate, 66 York 
Leg.Rec. 62. 

28 C.J. p 1275 note 68. 

Double amouiLt of value 
Where corporate Missouri curator 
of Missouri ward’s estate, filed blank¬ 
et bond In Missouri covering whole 
liability, but failed to file bond In 
double amount of value as required 
by statute, removal of assets from 
Arkansas was properly refused.-^ 
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the protection of the ward and others concerned 
or the court may require the guardian to procure 
new or ancillary letters of guardianship.i2 Where 
it is essential to an allowance of the order that the 
laws of the state where the guardian was appointed 
extend the same privileges to citizens of the state 
where the order is asked, this fact must be shown.^^ 

c. Proceedings to Obtain Possession for Re¬ 
moval of Ward's Property 

Proceedings by a foreign guardian to obtain posses¬ 
sion of his ward’s property must be initiated by proper 
application or petition showing the guardian’s appoint¬ 
ment and qualification, his furnishing of a bond for se¬ 
curity, and compliance with statutory requirements. It 
is necessary that there be compliance with procedural 
requirements as to venue, parties, notice of application, 
and hearing and order. 

In order for a foreign guardian to obtain posses¬ 
sion of and remove his ward's funds or other per¬ 
sonal property, he is usually required to file an ap¬ 
plication or petition in the proper court, accom¬ 
panied by properly authenticated proof that he has 
been duly appointed and qualified as guardian and 
has given security sufiSdent to protect his ward's 
interests. Under some statutes the proceeding is 
an informal and nontechnical one,^® and the suflS- 
ciency of the petition depends on its substance and 
not on its form.1® 

The application should show a compliance with 
the requirements of the statute under which the pro¬ 
ceeding is brought,!^ but it may be amended by the 
addition of necessary allegations and an amend¬ 
ed petition is not vitiated by its failure to refer to 
the original petition.^S 

Questions of fraud in the appointment of the for¬ 
eign guardian, the sufficiency of the bond, or the 


actual residence of the ward in the state where the 
foreign guardian resides at the time of appointment 
are not proper subjects of inquiry on demurrer to 
the application, but can be presented only on an is¬ 
sue formed by an appropriate answer ;20 but it has 
been held that the failure of the foreign guardian to 
file with his petition a certified copy of the record 
of his appointment and qualification unless taken 
advantage of by demurrer may be supplied by proof 
and cannot be raised for the first time on appeal.^i 

Verification. Unless required by statute, the pe¬ 
tition in a proceeding to transfer to a foreign guard¬ 
ian the property of a nonresident minor need not 

be verified.22 

Venue. Under a statute which provides for the 
proceeding to be instituted in the county in which 
the estate may be, the proceeding may be instituted 
in the county in which the resident g^iardian was 
appointed and in which the property was originally 
located, although it has been removed by him to an¬ 
other county.23 

In whose name; parties. If the form of appli¬ 
cation by the foreign guardian for the removal of 
the ward's property is not prescribed by statute, the 
application should be brought in the name of the 
ward;^^ but, if the statute provides for removal 
‘'upon the application of the guardian,” it should be 
in the name of the guardian and not of the ward 
by the guardian.25 The resident guardian is a 
proper party defendant, whether or not he has any 
of the property in his possession,26 and necessary 
parties may be added by amendment.27 

Notice of application. Unless required by statute, 
notice of the application need not be served on the 
ward.28 Where, however, notice to parties interest- 


conqueror Trust Co. V. Coxsey, 45 
S.W.2d 864, 185 Ark. 88. 

Tliat foreign guardian might dis¬ 
sipate ward’s estate was held not to 
prevent transfer, where certified copy 
of approved bond was filed.—^In re 
Hanson’s Guardianship, 239 N.W. 701, 
218 Iowa 648. 

11. Ark.—Conqueror Trust Co. v. 
Coxsey, 45 S.W.2d 864, 186 Ark. 
88 . 

28 C.J. p 1276 note 69. 

la. N’.T.—^In re Perillo’s Hstate, 18 
N.Y.S.2d 64, 178 Misc. 21. 

28 C.J. p 1276 note 70. 

13. Pa.—Goldsmith's Estate, 13 
Phlla. 389—^Rice’s Estate, 13 Phila. 
385. 

14 N.C.—^Fidelity Trust Co. v. Wal¬ 
ton, 163 S.H. 401, 198 H.C. 790— 
Cllley v. Geitner, 110 S.B. 61, 182 
H.C. 714. 

28 C.J. p 1276 note 72. , 


The petition and proceeding pre¬ 
scribed by statute are Jurisdictional, 
and forged papers presented by a 
spurious person, fictitiously posing 
as such guardian, did not authorize 
a valid disbursement of the Infant's 
funds, and an order based solely on 
such papers was ’‘void.”—^Page v. 
Sawyer, 26 S.E.2d 443, 223 N.C. 102. 

15. W.Va.—^Fidelity Trust Co. v. 
Davis Trust Co., 83 S.B. 69, 74 W. 
Va, 763. 

le. W.Va.—Fidelity Trust Co. v. 
Davis Trust Co., supra. 

17. Ala.—Carlisle v. Tuttle, 80 Ala. 
613. 

Gra.—Sturtevant v. Robinson, 66 S.B. 
890, 183 Ga. 664. 

ISL Ala.—Carlisle v. Tuttle, 30 Ala. 
613. 

W.Va.—^Fidelity Trust Co. v. Davis 
Trust Co., 88 S.E. 69, 74 W.Va. 763. 
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19. W.Va.—^Fidelity Trust Co. v, 
Davis Trust Co., supra. 
ao- Ky.—^Martin v. McDonald, 14 R 
Mon. 544. 

21- Tenn.—Taylor v. Nichols, 5 S. 
W. 436, 86 Tenn. 32. 

22. W.Va,.—^Illinois Central Trust 
Co. V. Heame, 88 S.B. 450, 78 W. 
Va. 6. 

23- W.Va.—^Fidelity Trust Co. v. 
Davis Trust Co., 83 S.E. 69, 74 W. 
Va. 768. 

24. R.L—^Mitchell v. People’s Sav. 
Bank, 40 A. 602, 20 R.I. 600. 

25. Ala.—Carlisle v. Tuttle, 30 Ala. 
618. 

26. Ala.—Carlisle v. Tuttle, supra. 

27. Ala.—Carlisle v. Tuttle, supra. 

28. R.I.—^Mitchell v. People’s Sav. 

Bank, 40 A. 502, 20 500. 

28 C.J. P 1276 note 87. 
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ed is required by statute, such notice must be giv¬ 
en, in the manner prescribed,^® and an order for the 
transfer of the property without such notice having 
been given is erroneous.®® 

The manner of giving such notice ordinarily de¬ 
pends on the terms of the statute, and, where pub¬ 
lication of a notice is required, a publication in the 
manner and for the time prescribed by the statute 
is sufficient, and personal service of the notice is 
not necessary.®! Such notice is not vitiated by a 
mere failure to refer to the guardian by stating his 
fiduciary capacity, where the body of the notice 
shows the purpose of the application.®® 

Hearing and order. On the hearing of the ap¬ 
plication the court should acquaint itself with all 
the surroundings of the parties,®® take all necessary 
steps to ascertain whether the case is a proper one 
for the removal of the property,®^ and take all pre¬ 
cautions to guard against abuse and loss to the 
ward,®® and for that purpose may order a refer¬ 
ence to ascertain whether the guardian has been 
regularly appointed, his fitness for the appointment, 
and whether or not he has given sufficient securi¬ 
ty.®® If, however, the nonresident guardian has 
been duly appointed and given a sufficient bond, a 
transfer of the property may be ordered without as¬ 
certaining whether the transfer will be beneficial 
to the ward’s interest, if the court is satisfied that 
the removal of the property will not impair the in¬ 
terest of the ward or any other person.®^ 

It is not necessary in such a proceeding to ascer¬ 
tain, in advance of the entry of the order for the 
transfer of the property, the amount for which the 


resident guardian is liable; nor need the court 
await the determination of other litigation which in¬ 
volves the estate or portions thereof.®® 

The order may be general in its terms, simply 
requiring the resident guardian to pay and deliver 
to the applicant the money and property in his 
hands as such.®® 

Revoking or correcting order. If, after an or¬ 
der authorizing a removal, facts come to the knowl¬ 
edge of the court that show that the order was im¬ 
properly made, it is the duty of the court and it has 
the power to direct all proper proceedings to pre¬ 
vent its removal, or to secure the rights of the cred¬ 
itors therein; and the foreign guardian may be com¬ 
pelled to return the money or property which he has 
improperly removed from the state.**® 

§ 189. - Proceedings for Sale, Sale, and 

Its Operation and Effect 

Application by a foreign guardian for leave to sell 
his ward's land should be made to the proper court of 
the county where the land Is situated and should state 
all necessary facts, and the court on hearing the appli¬ 
cation should determine all necessary matters. The sale 
must be made In compliance with the statute, and the 
proceeds should be paid over to the foreign guardian. 

The application by a foreign guardian for leave 
to sell his ward’s land situated in another jurisdic¬ 
tion should be made to the proper court of the coun¬ 
ty in which the land is situated,*! and its jurisdic¬ 
tion is complete when there is land of the ward in 
the county, and the record of the court shows a pe¬ 
tition by the guardian asking for license to sell, and 
notice and opportunity to be heard.*® The pro- 


29. Va.—Clendennlng' v. Conrad, 21 
S.E. 818, 91 Va» 410. 

28 C.J. p 1276 note 88. 

30. Va.—Snavely v. Harkrader, 29 
Gratt. 112, 70 Va. 112. 

31. W.Va-—^Fidelity Trust Co. v, 
Davis Trust Co., 83 S.E. 69, 74 W. 
Va. 763. 

Amended petition 

Where sufficient notice of the fll- 
Ing* of an original petition Is duly 
published, an additional notice of the 
filing of an amended petition Is not 
necessary.—^Fidelity Trust Co. v. 
Davis Trust Co., supra. 

32L W.Va.—^Fidelity Trust Co. v. 

Davis Trust Co., supra. 

33. Mo.—^Blanchard v. Andrews, 90 
Mo.App. 425. 

34L Va.—Clendennlng v. Conrad, 21 
S.R 818, 91 Va. 410. 

Burden, of proof 

Under a statute authorizing the 
removal of property by a foreign 
guardian "unless good cause to the 
contrary be shown,^' the burden of 


proof Is on the party seeking to 
establish a good cause to the con¬ 
trary.—^Mason v. Ford, 216 P. 129, 90 
Okl. 112. 

Bvldenoe held inadmissible 

On application for removal of as¬ 
sets by corporate Missouri curator 
of nonresident ward's estate, testi¬ 
mony that ward’s mother managed 
own estate improvldently was Inad¬ 
missible.—Conqueror Trust Co. v. 
Cozsey, 46 S.W.2d 864, 186 Ark. 38. 

36. W.Va.—Fidelity Trust Co. v. 

Davis Trust Co., 83 S.D. 69, 74 W. 
Va. 763. 

28 C.J. p 1276 note 97. 

36. S.C.—^Ex parte Heard, 11 S.CEq. 
64—^Ex parte Smith, 10 S.CEq. 140. 

37. W.Va.—Fidelity Trust Co. v. 

Davis Trust Co., 83 S.R 69, 74 W. 
Va. 763. 

38. W.Va.—Fidelity Trust Co. v. 

Davis Trust Co., supra. 

39. W.Va.—FideUty Trust Co. v. 

Davis Trust Co., supreu 
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4a Va.—Clendennlng v. Conrad, 21 
S.E. 818, 91 Va. 410. 

28 C.J. p 1277 note 6. 

41. Minn.—^Menage v. Jones, 41 H. 
W, 972, 40 Minn. 264. 

What law governs 
Foreign guardian who applied to 
county court for license to sell wards* 
real estate situated In Oregon Is gov¬ 
erned by Oregon law.—In re Kin¬ 
caid’s Guardianship, 6 P.2d 212, 138 
Or. 664, 78 A.L.R. 667. 

42. Minn.—^Menage v. Jones, 41 N. 
W. 972, 40 Minn. 264. 

Failure to reserve rights 
Where Missouri court authorized 
guardian to sell minors’ interest In 
Kansas land, reserving to minors 
mineral rights In the land, and guard¬ 
ian was subsequently appointed by a 
probate court in county In Kansas 
wherein the land was located, and 
petitioned for sale of the land with¬ 
out referring to reservation of min¬ 
eral rights, the probate court had 
power to deal with the minors* Inter¬ 
est In the land without regard to the 
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ceedings for sale may be maintained by tbe foreign 
guardian without the appointment of a guardian ad 
litem or a domestic guardian.^® 

The application should state the derivation of the 
minor’s title,as well as all other facts necessary 
to bring the case within the statute,and ac¬ 
companied by a certificate or other proper proof 
that the guardian had given proper security in the 
state of his appointment,^® and that he had been 
regularly appointed and qualified as guardian in 
such state.'*'^ 

On hearing the application for leave to sell, the 
court must determine the regularity of the foreign 
guardian’s appointment,^® and whether he has com¬ 
plied with the steps made necessary by statute to 
authorize him to maintain the proceeding.**® The 
proceedings for the sale will not be set aside for de¬ 
fects or irregularities, in the absence of fraud or 
other ground for equitable relief.®® 

Oath. If the statute authorizes a sale by a non¬ 
resident guardian to be made through an attorney 
in fact, the oath which is required to be taken be¬ 
fore fixing the time and place of the sale may be 
taken by such attorney, as this is included in the 
statutory authority to act for the guardian.®^ 

Sale. The sale, in order to be valid, must be in 
substantial compliance with the statute relative 
thereto;®® but if the sale is duly licensed, and an 
order in the guardian's name correctly attached to 
the notice of sale, an error in the published signa¬ 
ture of his attorney in fact is an informality only 


and does not avoid the sale.®® So also, if the for¬ 
eign guardian has complied with all the statutory re¬ 
quirements and obtained a license to sell, the pur¬ 
chaser cannot attack the sale collaterally for irreg¬ 
ularities therein.®^ Even though the guardian has 
not produced the proper record evidence of his ap¬ 
pointment and qualification until after the sale, still, 
if that fact is established, any defect in the title 
that might otherwise have existed is cured.®® 

It has been held that the proceeds of such sale 
should be paid over to the foreign guardian on 
whose petition the sale was made,®® on his execut¬ 
ing in the court having control of them a bond for 
their proper application.®*^ 

§ 190. -Actions and Defenses in Behalf 

of Ward 

Whllo a guardian generally has no power to sue or 
be sued on behalf of his wards In the courts of a state 
other than that In which he receives hia appointment, 
his right to sue or defend Is sometimes recognized by 
comity or by statutory provisions requiring compliance 
with certain conditions, and In such actions observance 
must be had of rules as to partlea* pleading and proof, 
and appeal and error. 

A guardian has no power, by virtue of his office 
alone, to sue on behalf of his ward in the courts of 
a state other than that in which he receives his ap¬ 
pointment,®® but the appointment of an ancillary 
guardian should be made, or a letter of ancillary 
guardianship should be granted, in the jurisdiction 
where the suit is to be instituted;®® and this rule 
applies even to suits brought in federal courts held 
in a state other than that in which the guardian 


Missouri court, and an order author¬ 
izing* sale of the land without reser¬ 
vation of mineral rights was valid. 
—Wilson V. Beeler, 100 P.2d 645, 161 
Kan. 699. 

43. Ky.—Shelby v. Harrison, 84 Ky. 
144, 8 Ky.L. 83. 

28 C.J. p 1277 note 17. 

44. Pa.—^Goldsmith's Hstate, 18 
Phlla. 389. 

45. Mo.—Bopst V. Williams, 229 8. 
W. 796. 287 Mo. 817. 

28 C.J. p 1277 note 19. 

48. Pa.—Goldsmith’s Estate, 13 
Phlla. 389. 

47. Ark.—^Ingraham v. Baum, 206 S. 
W. 67, 136 Ark. 101. 

28 aj. p 1277 note 21. 

4& Ark.—Landreth v. Henson, 178 
S.W. 427, 116 Ark. 361. 

28 C.J. p 1278 note 22. 

48. Ark.—^Landreth v. Henson, su¬ 
pra. 

Minn.—^Menage v. Jones, 41 N.W. 972, 
40 Minn. 254. 

5a Kan.—Wilson v. Beeler. 100 P.2d 
645, 151 Kan. 699. 

28 C.J. p 1278 note 24. 

89’C.J.S.—22 


Notice 

Where guardian obtained order for 
sale of nonresident minors’ land lo¬ 
cated In Kansas, the order of sale 
and guardian’s deed could not be col¬ 
laterally attacked more than nineteen 
years after gruardlan’s deed was re¬ 
corded on ground that personal serv¬ 
ice was had upon the nonresident mi¬ 
nors In the probate proceedings, In¬ 
stead of notice by publication which 
was provided for in case of nonresi¬ 
dent minors.—^Wilson v, Beeler, su¬ 
pra. 

51. Minn.—Jordan v. Secombe, 22 N. 
W. 383, 83 Minn. 220. 

5SL Ark.—^Landreth v. Henson, 173 S. 
W. 427, 116 Ark. 861. 

53. Minn.—^Richardson v. Tarwell, 
61 N.W. 916, 49 Minn. 210. 

54. Mich.—^Pflrrman v. Wattles, 49 
N.W. 40, 86 Mich. 264. 

Mo.—Bopst V. Williams, 229 S.W. 
796, 287 Mo. 317. 

65. Ky.—Shelby v. Harrison, 7 Ky. 
L. 818. 

56. Or.—^In re Kincaid’s Guardian- 

337 


ship, 6 P.2d 212, 138 Or. 554, 78 
A.I-.R. 667. 

28 C.J. p 1278 note SO. 

Capacity In which received 
Where forelgm gruardlan procured 
license to sell local real estate, re¬ 
ceipt of proceeds of sale in home 
state was In capacity of foreign 
guardian, so that there was no new 
liability Incurred by him or sureties 
as domestic guardian.—In re Kin¬ 
caid's Guardianship, supra. 

57. Tenn.—^Hickman v. Dudley, 2 
Lea 375. 

28 C.J. P 1278 note 31. 

53. ’ U.S.—First Nat. Bank v. U. S., 
D.C.D.C., 30 F.Supp. 730. 

28 aJ. P 1278 note 33. 

Actions by or against guardian gen¬ 
erally see supra §S 168-184. 
Challenge of will 

Foreign guardian cannot de Jure 
challenge will and maintain probate 
appeal.—^In re Prouty's Estate, 144 A. 
691, 101 Vt. 496. 

59. U.S.—Curtis v. Smith, C.C.Cozm., 
6 F.Cas.No.3.506, 6 Blatchf. 587. 
Pa,—Verrler v. Verrler, 7 Phlla, 618. 
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was appointed.®® As a general rule, the guardian 
cannot be sued, or appear as a party to a proceed¬ 
ing, outside the jurisdiction in which he received 
his appointment but, if a nonresident guardian 
invokes the aid of a domestic court, he is bound by 
the decrees made in the proceedings instituted by 
him,®2 and, if he comes within the jurisdiction of 
the domestic court, bringing the property of the 
ward with him, he may be proceeded against therein 
to enforce such decrees.®® 

By comity or statute. The right of a foreign 
guardian to sue or defend, however, may be and is 
recognized by comity in some jurisdictions;®^ and 
in a number of jurisdictions, by virtue of special 
statutory provisions, a foreign guardian may bring 
suit, provided the conditions imposed by such stat¬ 
utes have been complied with,®® such as obtaining 
the permission of the court to sue,®® or obtaining 
authority to act as guardian in the state, ®'^ or ex¬ 
hibiting proof of his appointment as guardian in the 
foreign state,®® or filing in the probate court of the 
proper county a certified copy of his letters of ap¬ 
pointment and bond, and giving another bond to ac¬ 
count to the court in which he received his ap¬ 
pointment for moneys he may recover in the suit.®® 
In jurisdictions where a foreign guardian is permit¬ 
ted to sue, the right necessarily implies a correla¬ 
tive liability to be sued.^® 

Parties. Where suit is brought by a foreign 
guardian who has received an ancillary appointment, 
he may sue in his own name,^! and no guardian ad 


litem need be appointed.*^® However, where a suit 
is improperly instituted by a foreign guardian who 
is not qualified to sue in the state, the defect may 
be cured by allowing an amendment substituting 
another person as next friend.*^® 

Pleading and proof. Where suit is brought by a 
foreign guardian under a special statutory author¬ 
ization, a compliance with the terms and conditions 
of the statute must be alleged.*^^ If a failure to 
comply with the statutory requirements appears on 
the face of the pleading, objection thereto may be 
taken by demurrer;*^® and, if suit is brought be¬ 
fore a compliance with statutory requirements, but 
there is a subsequent compliance, an amendment 
showing this fact is necessary, in order to render 
the pleading available as against a demurrer previ¬ 
ously interposed.*^® 

If by statute the right to sue depends on the fact 
that no guardian has been appointed in the state 
where suit is brought, the complaint need not al¬ 
lege the nonappointment of such guardian, ^ut 
the objection that such a guardian was appointed 
must be alleged by plea or answer,*^® and the bur¬ 
den of proof with respect thereto is on defendant.*^® 

Appeal and error. Where one appears in no oth¬ 
er capacity than as alleged foreign guardian, and 
has asked no other relief than to be recognized as 
such, the affirmance of a judgment denying that ca¬ 
pacity obliterates him as a party and exhausts all 
his rights as an appellant, and he cannot on ap¬ 
peal urge objections to a judgment appointing a 


60. U.S.—^Morgan v. Potter, Kan., 
15 S.Ct 690, 157 U.S. 195, 39 L.Ed. 
670—Smith V. Madden, C.C.Ohlo, 
78 F. 833. 

61- Iowa.—^Irwin v. Keokuk Sav. 
Bank & Trust Co., 265 N.W. 670, 
218 Iowa 474. 

Nev.—^Baker v. Baker, 87 P.2d 800, 
69 Nev. 163, modified on other 
grounds 96 P.2d 200, 69 Nev. 163. 
28 C.J. p 1278 note 36. 

Servloa within state 

Jurisdiction to enter personal Judg¬ 
ment against minor resident In an¬ 
other state where guardianship arose 
may not be obtained by service of 
original notice on guardian in Iowa. 
—Irwin V. Keokuk Sav. Bank & Trust 
Co., 255 N.W. 670, 218 Iowa 474. 
es. Va.—Clendennlng v. Conrad, 21 
S.R 818, 91 Va. 410. 

63. Va.—Clendennlng v. Conrad, su¬ 
pra—^Rlnker v. Streit, 33 Gratt 663, 
74 Va. 663. 

64ta Vt.—In re Prouty*s Estate, 144 
A. 691, 101 Vt. 496. 

28 C.J. p 1278 note 39. 

OhaUenge of will 

Foreign gruardian may by comity 
be. recognized to extent necessary to 


challenge will and take probate ap¬ 
peal.—In re Prouty's Estate, supra. 

TestamentaTy guardian under will 
probated in Tennessee could maintain 
action In Louisiana for personal 
wrongs suffered by minor ward.— 
Brown v. Crockett, 8 La.Ann. 80. 

66k OkL—^Bank of Ingersoll v. Dre- 
sla, 229 P. 667, 103 Okl. 166. 

28 C.J. p 1278 note 40. 

Partition action 

Under statute, a foreign guardian 
of a nonresident minor was author¬ 
ized to plead on behalf of his minor 
ward in a partition action in court 
of common pleas of state, and by 
doing so he entered the “appearance" 
of both.—^Kunzelmann v. Duval. 22 
N.R2d 632, 61 Ohio App. 360. 

66- Ill.—^McCleary v. Menke, 109 Ill. 
294. 

28 C.J. p 1279 note 41. 

67. Ky.—^Parrish v. Hatchett, 16 Ky. 
L. 847. 

68. U.S.—^Pulver v. Leonard, CC. 
Minn., 176 F. 586. 

La.—Gregory v. Louisiana Central 
Lumber Co., 2 La-App. 221. 

28 C.J. p 1279 note 43. 

aas 


69. Miss.—Grist v. Forehand, 36 
Miss. 69. 

70. La.—^Fenner v. McCan, 21 So. 
768, 49 La.Ann. 600. 

71. N.Y.—Bunce v. Bunce, 14 N.T.S. 
669, 20 N.Y.Civ.Proc. 332, 27 Abb. 
N.Cas. 61. 

72. N.Y.—Bunce v. Bunce, supra. 
73- Ark.—St. Louis, I., M., & S. B. 

Co. V. Halst, 72 S.W. 893, 71 Ark. 
268, 100 Am.S.R. 65. 

Ky.—Brand v. Commonwealth, 24 S. 

W. 604, 16 Ky.L. 482. 

74. Ky.—^Parrish v. Hatchett, 16 Ky. 
L. 847. 

28 C.J. p 1279 note 51. 

TB. Wis.—^Vincent v. Starks, 45 Wis. 
468. 

28 C.J. p 1279 note 52. 

76. Miss.—Grist v. Forehand, 36 
Miss. 69. 

77. Wis.—^Vincent v. Starks, 45 Wis. 
458. 

78; Miss.—Farrer v. Clark, 29 Miss. 
196. 

28 C.J. p 1279 note 56. 

79- Wis.—^Vincent v. Starks, 45 Wis. 
468. 
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tutor, to which he is not a party, and to which he 
raised no issue.*® 

§ 191. Ancillary Guardianship 

On proper application and proof, the court In Its 
discretion may, In view of the Interests of the ward, 
appoint an ancillary guardian of his local estate, prefera¬ 
bly the person who Is guardian In the minor’s own state 
or country. Such appointment la limited to the particular 
estate mentioned in the application, and is subject to 
revocation, and the appointee Is at all times subject 
to the local Jurisdiction and laws. 

As stated supra §§ 186-190, except in jurisdic¬ 
tions where the rule has been relaxed by the prin¬ 
ciples of comity, or modified by special statutory 
provisions, a guardian can exercise no power or au¬ 
thority in respect of his ward’s property in a juris¬ 
diction other than that of his appointment, without 
taking out ancillary letters in the jurisdiction where 
the property is situated. In appointing an ancillary 
guardian, preference will generally be given to the 
person already clothed with the authority of guard¬ 
ian in the minor’s own state or country and in 
some jurisdictions express provision is made by stat¬ 
ute for the granting of ancillary letters to a foreign 
guardian,on his making a proper application 
therefor,83 duly verified, under some statutes,8^ and 


signed by the guardian, 88 and on his filing proof of 
his appointment and qualification in the foreign 
state. 88 

It is also necessary, under some statutes, that the 
applicant shall have given security in the state of 
his appointment, sufficient to protect the ward’s 
property,87 and, where the statute so provides, he 
need not give other security in the state where the 
ancillary letters are granted ;88 but under some 
statutes security may be required to be given in the 
court to which the application for ancillary letters 
is made.88 An application by a foreign guardian 
for ancillary letters of guardianship may be en¬ 
tertained and granted though there is a resident 
guardian of property in the jurisdiction where the 
application is made.80 

Discretion and power of court. Whether or not 
ancillary letters shall be granted is discretionary 
with the court, in view of the interests of the 
ward;81 and under *some statutes it must appear 
that the removal of the ward’s property out of the 
state will not conflict with the ward’s ownership.92 
Of course, such letters cannot be granted if the in¬ 
fant has no property in the state where the appoint¬ 
ment is asked.88 


80. La.—^Vennard’s Succession. 11 
So. 706, 44 La.Ann. 1076. 

Appeal and error generally see Ap¬ 
peal and E2rror 8 C.J. p 256. 

81. T7.S.—^Hoyt v. Sprague, ILL, 108 
U.S. 613, 26 L.Ed. 586. 

28 C.J. p 1279 note 60. 

“Ancillary guardianship'* defined see 
supra § 185. 

88. N.Y.—^In re Bond’s Guardian¬ 
ship, 297 N.Y.S. 493, 251 App.Div. 
65L 

Tex.—^Bradford v. Lincoln Bank & 
Trust Co. of Louisville, Ky., Civ. 
App., 96 S.W.2d 821, error dis¬ 
missed. 

28 C.J. p 1279 note 61. 

SubstitutloiL 

The appointment of a guardian for 
nonresident ward other than guard¬ 
ian appointed in another state was 
not void, but under statute the 
guardian appointed in such other 
state was entitled to be substituted 
in lieu of guardian so appointed.— 
Moore v. Jones, Miss., 99 So. 437. 
Different proceedings 

“Ancillary” as used in statute pro¬ 
viding for Issuance of “ancillary” let¬ 
ters to guardian of an infant resid¬ 
ing without the District of Colum¬ 
bia, for purpose of enabling the 
guardian to maintain an action there¬ 
in, differentiates between original Ju¬ 
risdiction and proceedings which are 
subordinate and ancillary thereto.— 
First Nat. Bank v. U. S., D.C.D.C., 30 
F.Supp. 780* 


Delay In appUoatloni 
Where Louisiana bank was duly 
appointed tutor in Louisiana for a 
Louisiana minor, a little more than 
a month after the minor’s uncle had 
been appointed as her guardian in 
Mississippi wherein the minor owned 
property, the Louisiana tutor offer¬ 
ing to comply with the applicable 
Mississippi statute had right to dis¬ 
place the Mississippi guardian not¬ 
withstanding a delay of about a year 
and a half.—Washington Bank & 
Trust Co. V. Magee. 192 So. 438, 187 
Miss. 198. 

Burden of proof 

Where the local statute requires an 
order appointing a foreign guardian 
to state whether the guardian is of 
the person or of the estate, or both, 
a foreign guardian seeking to obtain 
the guardianship of the estate of his 
ward has the burden of proving that 
he was appointed as guardian of his 
estate.—Gill v. Everman, 59 S.W. 
531, 94 Tex. 209—28 C.J. P 1280 note 
66 . 

83. Tex.—^Bradford v. Lincoln Bank 
& Trust Co. of Louisville, Ely., 
Clv.App., 96 S.W.2d 821, error dis¬ 
missed. 

28 C.J. p 1280 note 62. 

84L N.Y.—^In re Wisner, 8 Dem.Surr. 

11 . 

28 GJ. p 1280 note 68. 

86. N.Y.—^Matter of Whittemore, 9 
N.Y.S. 296, 1 ConruSurr. 165. 
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86. Tex.—Gill v. Everman, Civ.App., 
60 S.W. 913. 

28 C.J. p 1280 note 65. 

87. N.Y.—Matter of Fitch, 8 Redf. 
Surr. 457. 

sa N.Y.—Hunt’s Estate, 84 N.Y.S. 

1088, 24 N.Y.Civ.Proc. 289. 

28 GJ. p 1280 note 68. 

89. Tex.—Gill v. Everman, 59 S.W. 
531, 94 Tex. 209. 

28 C.J. p 1280 note 69. 

90. N.Y.—^In re Bond’s Guardian¬ 
ship, 297 N.Y.S. 493, 251 App.Dlv. 
651—In re Grant’s Estate, 252 N.Y. 
S. 514, 141 Misc. 290. 

91. N.Y.—^In re Bond’s Guardian¬ 
ship, 297 N.Y.S. 498, 261 App.Div. 
661. 

28 GJ. p 1280 note 70. 

Bztent of dlsoretlon. 

While in granting ancillary let¬ 
ters of guardianship, as in other cas¬ 
es, a Judge must act with discretion 
and discrimination, the rights of liti¬ 
gants do not rest in the discretion or 
grace of the Judge and he is not at 
liberty to act at his own discretion 
unrestrained by legal and equitable 
rules governing those rights.—In re 
Bond’s Guardianship, supra. 

98. N.Y.—Matter of Fitch, 3 Redf. 
Surr. 467. 

93. Ky.—Burnet v. Burnet, 12 B. 
Mon. 828. 
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Effect of ancillary letters. Ancillary letters, 
when granted, do not constitute the appointee the 
general guardian of all the minor’s estate within 
the commonwealth, but limit it to the particular es¬ 
tate mentioned in the application and, where the 
statute expressly designates the class of property 
which the ancillary guardian may demand and re¬ 
ceive, his rights are strictly limited to the property 
so designated 6 but, subject to this limitation, the 
ancillary guardian is entitled to receive the person¬ 
al property and the rents and profits of the real 
property.®® 

A nonresident guardian, on appointment as ancil¬ 
lary guardian, becomes subject to the local juris¬ 
diction and laws,®7 and he may be held liable for 
property removed from the state and wrongfully ap¬ 
propriated.®® 

Revocation. A statute which authorizes the issu¬ 
ance of ancillary letters of guardianship when it 
will be for the ward’s interest impliedly authorizes 
their revocation where it appears that his interests 
will be jeopardized by permitting the guardian to 
retain control.®® 

§ 192. Accounting and Settlement 

A guardian may be compelled to account In a court 
of equitable Jurisdiction In a state to which he has re¬ 
moved with the ward's property, although such an ac¬ 
counting may not be required by the probate court un¬ 
less It has Issued letters of guardianship. The courts 
of the state in which an ancillary appointment has been 
made may require an accounting, and the guardian ap¬ 
pointed in the state of the ward’s residence may bring 
action to compel such accounting. 

Although the courts of the county in which a 
guardian was appointed ordinarily have jurisdiction 
of proceedings for an accounting, see supra § 153, 


it is also generally held that, where a guardian re¬ 
moves from the state in which he received his ap¬ 
pointment, taking with him the property of the ward, 
he may be compelled to accotmt for, and pay over 
to his ward, what is justly due in a court of equita¬ 
ble jurisdiction in the state to which he has re¬ 
moved, ^ or the ward may, after the relation has 
terminated, maintain an action against him in the 
common-law courts.^ If he has taken out letters 
of guardianship in the state to which he has re¬ 
moved with the ward’s property, he may be com¬ 
pelled to account in the probate court,® but not oth¬ 
erwise;^ and consent of the parties cannot give 
such court jurisdiction.® 

Where a guardian has received appointment in 
two states, and has removed goods derived from a 
sale of the ward’s property in one of the states to 
the state of his residence, he may be required to ac¬ 
count by a court of equity of the latter state.® A 
guardian who obtains an ancillary appointment in 
another state and gives bond there may be required 
to account by the courts of such other state,^ but he 
is not bound to account for funds received by vir¬ 
tue of such ancillary appointment to the court by 
which he was originally appointed.® 

Requiring domestic guardian to account. Un¬ 
der some statutes, where a foreign guardian has 
complied with the provisions of the local statute, 
he may compel the domestic guardian to account for 
the property of the ward of which he has posses¬ 
sion ;® and if the domestic guardian refuses to com¬ 
ply with a judgment to pay or turn over such prop¬ 
erty the foreign guardian may sue him and his sure¬ 
ties on the guardian’s bond.^® In a suit by a for¬ 
eign guardian against a domestic guardian for prop- 


94. U.S.—^Linton v. Kittanning First 
Nat. Bank. C.C.PeL, 10 F. 894. 

95. N.Y.—Sprout v. New York, 85 
N.Y.S. 332, 89 Hun 629. 

28 C.J. p 1280 note 74. 

96* Tex.—Bradford v. Lincoln Bank 
& Trust Co. of Louisville, Ky., Civ. 
App., 96 S.W.2d 821, error dis¬ 
missed. 

28 C.J. p 1280 note 76. 

97. Tex.—^American Surety Co. of 
New York v. Fitzgerald, Civ.App., 
36 S.W.2d 1104, error refused. 
Nonresident service 

Nonresident guardian, having vol¬ 
untarily invoked court’s powers by 
obtaining appointment as guardian 
of minor’s Texas estate, submitted in 
advance to statutes regulating non¬ 
resident service.—American Surety 
Co. of New York v. Fitzgerald, su¬ 
pra. 

:e& Tex.—^American Surety Co. of 
New York v. Fitzgerald, supra. 


99. N.Y.—Johnson v. Johnson, 4 
Dem.Surr. 98. 

Tex.—^American Surety Co. of New 
York V. Fitzgerald, Civ.App., 36 
S.W.2d 1104, error refused. 

1. S.C.—Stallings v. Barrett, 2 S.E. 
483, 26 S.C. 474. 

28 C.J. p 1280 note 79. 

2. N.H.—^Pickering v, De Roche- 
mont, 46 N.H. 67. 

a Miss.—Jefferson v. Glover, 46 
Miss. 510. 

Pa.—^Mayer’s Estate, 14 Phlla. 299. 

4. Neb.—Anderson v. Story, 78 N.W. 
735, 53 Neb. 259. 

28 C.J. p 1281 note 82. 

5. Neb.—^Anderson v. Story, supra. 

6. Va.—^Rinker v. Strelt, S3 GratL 
663, 74 Va. 663. 

7« Tex.—^American Surety Co. of 
New York v. Fitzgerald, Civ.App., 
36 S.W.2d 1104, error refused. j 
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Successor’s proceedings to review 
nonresident predecessor's guardian¬ 
ship accounts and compel accounting 
was not “action at law or equity," 
and statutory personal service out¬ 
side state was sufficient; the fact 
that Texas court permitted nonresi¬ 
dent domiciliary guardian to remove 
minor’s funds to domicile did not ab¬ 
solve him from showing legal dis¬ 
bursement thereof.—^American Surety 
Co. of New York v. Fitzgerald, supra. 

8. U.S.—Smoot V. Bell, C.C.D.C., 22 
F.Cas.No.18.132. 3 Cranch C.C. 343. 

9. Iowa.—In re Guardianship of 
Hanson, 239 N.W. 701, 213 Iowa 
643. 

28 C.J. p 1281 note 87. 

Rights of foreign guardian as to 
ward’s property generally see su¬ 
pra S§ 188, 189. 

la Ky.—Starts v. Commonwealth, 7 
Ky.Op. 164. 
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erty in the latter*s possession the ward need not be 
made a party.^l In such a suit a copy of the pro¬ 
ceedings showing the subsequent appointment of 
plaintiff as guardian on removal of the ward to the 
other state is prima facie evidence of plaintiff’s 
right to relief, and it devolves on defendant to show 
the contrary; and furthermore it will be presumed 
that the ward is still an infant, especially where 
defendant fails to controvert that fact.^^ 

^ 193. Transfer of Guardianship to Another 
State 

Under some statutes It la discretionary with the 
courts to permit transfer of a guardianship to another 
state provided both the guardian and ward reside In such 
other state and proper settlement is made In the state 
-from which the transfer is being made. 

Special provision has sometimes been made by 
statute for a transfer of a guardianship to another 
'State. To authorize the transfer both the guard¬ 
ian and the ward must reside in the state to which 


it is proposed to remove the guardianship, ^3 and 
therefore an application which merely alleges that 
the ward has been removed to the state to which it 
is sought to transfer the guardianship is insuffi- 
cient.i^ 

As a condition to the transfer, a settlement should 
be made in the courts of the state in which letters 
of guardianship were granted; and a transfer will 
not be granted where the settlement is insufficient 
to show the court into which the guardianship is 
proposed to be removed the condition of the estate, 
and the property of the ward, so that it may be able 
to see by inspection of the record with what the 
guardian is justly chargeable. In determining 
whether a guardianship shall be transferred, the 
court must necessarily exercise a sound discretion, 
and, if the order is refused, letters of guardianship 
granted by the court of the state into which the 
transfer is proposed to be made should be treated 
as a nullity and as conferring no right on the per¬ 
son to whom they have issued.^^ 


IZ. JOINT AND SnOCESSIVE aUABDIANS, AND GUARDIANS ACTING IN SEVERAL 

FIDUOIARY CAPACITIES 


'§ 194. Joint Guardians 

Where two or more persona are appointed as guard- 
Llans, their powers are Joint and several, and they are 
Jointly responsible for their joint acts and separately 
answerable only for separate acts, but one guardian may 
•qualify and act without the others, and, If one dies, re. 
signs, or is removed, complete powers are vested In the 
survivors. 

As a general rule, where two or more persons are 
■appointed as guardians, their powers are joint and 
several.!® If one refuses to qualify, the other may 
•qualify and possess complete powers without him,!^ 
■or one may qualify without summoning the other 
to accept or renounce the guardianship;!® and, if 
one guardian dies, resigns, or is removed, the com¬ 
plete powers are vested in the survivor or surviv- 
'Ors.!® One joint guardian is competent to receive 


payment of a debt due his ward and to give his re¬ 
ceipt in discharge of the debtor.®® 

Appointment. Under some statutes only one 
guardian can be appointed for the person or estate 
of a minor, although a separate guardian may be 
appointed for each minor.®! 

Liabilities. Joint guardians are jointly responsi¬ 
ble for their joint acts;®® and each is separately an¬ 
swerable only for his separate acts and defaults,®® 
and not for the acts and defaults of his coguard¬ 
ians,® ^ unless he expressly or impliedly joins there¬ 
in.®® A guardian remains liable for assets which 
were once in his hands, but which he has volun¬ 
tarily turned over to his coguardian, especially 
where he afterward unites with his coguardian in 


11. Ky.—^Miller v. Bames, 6 Ky.Op. 
370. 

la. Ky,—^Miller v. Barnes, supra. 

13. Ala.—Cook V. Wimberly, 24 Ala. 

486—^Dupree v. Perry, 18 Ala. 34. 
14 AUl —Cook v. Wimberly, 24 Ala* 
486. 

15. Ala.—^Dupree v. Perry, 18 Ala. 
34. 

18. Ohio.—Guardianship of Zimmer¬ 
man. 47 K.R2d 782, 141 Ohio St. 
207. 

"Vt.—^Richardson v. Passumpslc Sav. 
Bank. 13 A.2d 184, 186, 111 Vt 181, 
citinfT Corpus Juris. 

28 C.J. p 1281 note 92. 

17. N.Y.—^In re Reynolds, 11 Hun 41. 


Va.—^Kevan v. Waller, 11 Leigh 414, 
38 Va. 414, 36 Am.D. 891. 

18. Va.—Kevan v. Waller, supra. 

19- N.C.—Biggs V. Williams, 66 N. 
a 427. 

28 C.J. p 1281 note 96. 

2a Vt.—^Richardson v. Passumpslc 
Sav. Bank, 13 A.2d 184, 111 Vt. 
181. 

21. Tex.—^McAdams v. Wilson, Civ. 
App., 164 S.W. 69. 

Appointment of guaxdlan generally 
see supra §§ 6-38. 

22. N.T.—^Klrby v. Turner, Hopk. p 
352. 

Ohio.—Guardianship of Zimmerman, 
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47 N.B-Zd 782, 787, 141 Ohio St. 
207, quoting Corpus Juris. 

28 C.J. p 1281 note 99. 

23. Ohio.—Guardianship of Zimmer¬ 
man, supra, quoting Corpus Juris. 

Pa.—Jones* Appeal, 8 Watts & S. 

143, 42 Am.D. 282. 

28 C.J. p 1281 note 1. 

24. Ohio.—Guardianship of Zimmer¬ 
man, 47 N.B.2d 782, 787, 141 Ohio 
St 207, quoting Corpus Juris. 

Pa.—Myer v. Myer, 41 A. 24, 187 Pa. 
247. 

28 C.J. p 1281 note 2. 

8a Pa.—Jones* Appeal, 8 Watts & 
S. 148. 42 Am.D. 282. 

28 C.J. p 1282 note 8. 
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settlmg a joint account.26 It has been held that a 
survivor of joint guardians will be presumed to 
have received the whole estate, in the absence of 
proof that the other guardian received and retained 
any portion thereof but the fact that a bond 
and mortgage is given by a joint guardian to his 
coguardian to secure the payment of money due and 
to become due cannot be construed as an acknowl¬ 
edgment on the part of the obligor that he had re¬ 
ceived all the money, and as conclusive evidence 
that it was all in his hands.28 

§ 195. Successive Guardians 

a. Rights, duties, and liabilities of retir¬ 

ing guardian 

b. Rights, duties, and liabilities of suc¬ 

ceeding guardian 

a. Eights, Duties, and Liabilities of Eetiriug 
Guardian 

Where a successor Is properly appointed, the powers 
and duties of the former guardian cease, and he must in 
good faith account for and pay over to the successor the 
property remaining in his hands. The former guardian 
remains llabie for previous iosses caused by his negii- 
gence or mismanagement but ha Is ordinarily discharged 
of liability for subsequent acts of his successor. 

Where a successor is properly appointed, in ac¬ 
cordance with the rules discussed supra § 55, the 
powers and duties of the former guardian cease,29 
and it then becomes his duty to account and pay over 
to his successor the balance, if any, which is found 
remaining in his hands on such accounting,80 the 
order removing him and appointing a successor be¬ 
ing equivalent to an order to pay over the money 
in his hands to his successor.^! 

In such accounting and paying over he must act 
in good faith and turn over the effects of the ward. 


or money in lieu thereof, or good securities, as far 
as the ward’s estate has taken that form,92 and un¬ 
less he acts in good faith in this regard he cannot 
discharge his trust by turning over to his successor 
a note or other obligation due to him individually 
from his successor ;93 nor can he discharge his. 
trust by turning over securities in which he had un¬ 
lawfully invested the ward’s funds, even though the 
successor gives him a release.94 

The first guardian remains liable for previous, 
losses caused by his negligence or mismanage- 
ment,95 and his liability is not lessened by the con¬ 
currence and assistance of his successor in the acts 
of mismanagement,^^ or by the fact that his suc¬ 
cessor has given him a receipt for specific personal 
property of the ward.97 A collusive settlement be¬ 
tween two guardians does not conclude the ward 
who may bring an action to surcharge and falsify 
the original guardian’s account for fraud.® 8 

On the other hand, the first guardian is not liable 
to account for moneys which his successor may 
equally as well collect for the ward;® 9 and where 
he turns over the ward’s estate to his successor he 
is relieved of any further responsibility therefor 
and is not liable for the subsequent wasting thereof 
by the latter,^® unless the successor’s appointment 
was illegal and void.^l 

b. Bights, Duties, and Liabilities of Succeeding 
Guardian 

A successor guardian has the right and duty to re¬ 
quire a strict account of his predecessor's guardianship 
and to bring an action on the latter's bond for his de¬ 
faults. The successor acquires the right of possession 
of the estate and is chargeable with loss resulting from 
his failure to obtain possession, but he Is not liable 
for a loss not due to any bad faith or negligence. 


26. Ohio.—Guardianship of Zlmmer- 
maji, 47 N.B.2d 782, 787, 141 Ohio 
St. 207, Quoting Goxpns Juris. 

Pa.—Clark's Appeal, 18 Pa. 176. 

27. N.C.—Graham v. Davidson, 22 N. 
C. 165. 

Ohio.—Guardianship of Zimmerman, 
47 N.B.2d 782, 787, 141 Ohio St 
207, quoting Corpus Juris. 

2a N.J.—Keeler v. Keeler, 11 N.J. 
Eq. 468. 

28 C.J. p 1282 note 7. 

29. Va.—^Walker v. Walker, 2 Wash. 
196, 2 Va. 195. 

30, Fla.—Simpson v. Gonzalez, 15 
Fla. 9. 

N.Y.—Skidmore v. Davies, 10 Paige 
316. 

Duty to account generally see supra 
§S 143-167. 

Condltlou as to approval 
Where probate court directed re¬ 
signed guardian of Osage Indian to 


turn over funds to successor on ap¬ 
proval of secretary of Interior of 
successor’s appointment, successor 
was held not entitled to funds with¬ 
out such approval.—^Logan v. U. S., 
C.C.AOkl., 58 F.2d 697, certiorari de¬ 
nied 63 S.Ct 82, 287 U.S. 630, 77 L. 
Ed. 547. 

31. Mo.—^Finney v. State, 9 Mo. 227 
—State V. Engelke, 6 Mo.App. 366. 

32. U.S.—Mlcon v. Lamar, C.C.N.T., 
1 F. 14, 17 Blatchf. 378, reversed on 
other grounds Lamar v. Mlcou, 5 S. 
Ct. 221, 112 U.S. 462, 28 L.Ed. 761. 
rehearing denied 5 S.Ct 867, 114 
U.S. 278, 29 L.Ed. 94. 

28 C.J. p 1282 note 12. 

33. Ga.—Manning v. Manning, 61 
Ga 137. 

28 C.J. p 1282 note 13. 

34ta U.S.—^Mlcon v. Ijamar, C.C.N.T., 
1 F. 14, 17 Blatchf. 378, reversed 
on other grounds Lamar v. Mlcou, 

34^ 


6 S.Ct 221, 112 U.S. 452, 28 L.Ed., 
751, rehearing denied 6 S.Ct. 867* 
114 U.S. 278, 29 L.Ed. 94. 

36. Tex.—^Kunz v. Ragsdale, Civ. 
App., 200 S.W. 269. 

28 C.J. p 1282 note 16. 
ze. U.S.—Lamar v. Mlcou, N.T., 5 
S.Ct 221, 112 U.S. 452, 28 L.Ed. 
751, reversing, C.C., Lamar v. Ml¬ 
con, 1 F. 14, 17 Blatchf. 378, and 
rehearing denied Lamar v. Mlcou, 
6 S.Ct 867, 114 U.S. 278, 29 L.Ed. 
94. 

37. U.S.—Lamar v. Mlcou, supra. 

ZB, N.C.—^Ellls V. Scott, 75 N.C. 108. 
39. Iowa—^Mattox v. Patterson, 16' 

N.W. 262, 60 Iowa 434. 

401 Fla—Simpson v. Gonzalez, 16- 
Fla 9. 

4L Ky.—-Mays v. Mays. 10 Ky.Op.- 
677. 

28 G.J. p 1282 note 22. 
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It is the right ^2 ^nd duty^3 of the incoming guard¬ 
ian to require a strict account of his predecessor’s 
guardianship and to examine his predecessor’s ac¬ 
counts for errors or improper charges, and if he 
fails to do so he is liable for any resulting loss to 
the estate.4^ The successor guardian is particularly 
liable where he connives at the losses or misappro¬ 
priations of his predecessor,43 as where he is aware 
of a misapplication of the funds by his predecessor 
and fails to charge him with the amount misappro- 
priated.48 

As to assets. A successor guardian, by virtue of 
his appointment and letters of guardianship, suc¬ 
ceeds by operation of law tt> the right of possession, 
control, and management of the estate of his ward 
as determined by the order and judgment discharg¬ 
ing the former guardian, 47 and he is under the duty 
to exercise reasonable diligence in obtaining posses¬ 
sion of the estate.43 The incoming guardian is 
chargeable with the amount judicially ascertained 
to be due from his predecessor,49 with amounts ac¬ 
tually received from the predecessor,^® and with the 
value of property or assets ordered to be delivered 
to him if they can be collected or recovered by per¬ 
sonal effort or by reasonable diligence in the use of 
legal remedies.®^ Hence he is liable for any loss 
sustained through his bad faith or negligence in re¬ 
ducing the ward’s estate to possession,33 as by his 
accepting as part of the ward’s estate a note pay¬ 
able to his predecessor in his individual capacity. 


and which cannot be collected.35 

However, a succeeding guardian is not a guaran¬ 
tor of the solvency of his predecessor and his sure¬ 
ties ;34 and he is not liable for a loss which is not 
due to any bad faith or negligence on his part,33 
as where he accepts as cash, under advice of coun¬ 
sel, judgment bonds in which the ward’s funds were 
invested ;36 nor is he liable for a failure to pur¬ 
sue his predecessor for mismanagement, before his 
account has been settled showing a loss.37 

Where the surety of a deceased guardian who was 
insolvent is appointed his successor and charges 
himself with the balance due the ward from the first 
guardian, the second guardian is liable to the ward 
therefor.38 The succeeding guardian may follow 
his ward’s money or property, and recover it from 
one who obtained it from his predecessor under a 
contract made by him in his individual capacity,3 9 
or who obtained it by means of a payment made 
without court order.®® 

As to predecessor's contracts. Where by statute 
the ward’s estate is made liable on contracts of the 
guardian in behalf of the ward, such a contract 
is enforceable against the guardian’s successor.®^ 
However, where the predecessor expends for the 
ward an amount in excess of the income, the suc¬ 
cessor cannot treat such amount as a debt due from 
the ward’s estate and payable out of the princi¬ 
pal ;®3 and it has been held that he cannot be sued 


42. Kan.—Cliajrles v. Witt, 129 P. 
140, 88 Kan. 484. 

28 aj. p 1211 note 10. 

43. N.C.—^Burke v. Turner, 85 N.C. 
500. 

Money owing to ward 

On settlement of deceased guard¬ 
ian's estate, duty Is on successor to 
collect money owing to ward by de¬ 
ceased guardian.—^Kelly v. Wilson, 
175 So. 551, 234 Ala. 455. 

44b Pa.—Shirk's Estate, 1 LanaBar 
18, 1869. 

45. Pa.—Shirk's Estate, 20 Pa.DlBt 
63. 

46. N.C.—^Burke v. Turner, 85 N.C. 
600. 

47. Wls.—^In re Guardianship of Be- 
Janovlch, 260 N.W. 479, 218 Wls. 
231. 

48. Ala.—^Kelly v. Wilson, 176 So. 
651, 662, 234 Ala. 455, citing Corpus 
Juris. 

Collection of debt 

(1) Successor guardian had duty 
to collect debt and release mortga¬ 
gor, without waiting for settlement 
with estate of deceased guardian.— 
Kelly V. Wilson, 176 So. 661, 234 Ala. 
455. 


(2) Where deceased curator had 
unauthorlzedly lent himself ward's 
funds, successor, on default in inter¬ 
est under note and trust deed be¬ 
longing to ward, had duty to fore¬ 
close and ascertain loss.—State ez 
rel. Calvert v. Detroit Fidelity & 
Surety Co., 42 S.W.2d 966, 226 Mo. 
App. 148. 

49. Ala.—Crumpler v. Deens, 4 So. 

826, 85 Ala. 149. 

Bonds 

Where minor's bonds held by bank 
as tutor disappeared before another 
bank as successor tutor assumed the 
other bank's obligations, the succes¬ 
sor tutor was liable to minor for 
jsralue of the bonds.—^Wren v. Brock, 
La.App., 8 So.2d 763. 
sa N.T.—In re Ratke, 282 N.T.S. 

393, 246 App.Dlv. 533. 

61. Ala.—Crumpler v. Deens, 4 So. 
826, 85 Ala. 149. 

Tex.—Southern Surety Co. v. Peden, 
Com.App., 236 S.W. 976, reversing 
Southwestern Surety Ins. Co. v. 
Peden, Civ.App., 223 S.W. 1114. 

68. Pa.—In re Schenkel, 96 A. 703, 
260 Pa. 504. 

28 C.J. p 1283 note 29. 

63. Ind.—State v. Greensdale, 6 N. 
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S. 926, 106 Ind. 364, 66 Ain.R. 763 
—^Bescher v. State, 63 Ind. 302. 
64. Ala.—Crumpler v. Deens, 4 So. 
826, 85 Ala. 149. 

55. Pa.—Stem's Appeal, 6 Whart. 

472. 34 Am.D. 669. 

28 C.J. p 1283 note 32. 

Bxoesslve fees 

If a guardian is discharged before 
his successor Is appointed the lat¬ 
ter Is not chargeable with alleged ex¬ 
cessive fees retained by his predeces¬ 
sor, where he acts under advice of 
counsel and the evidence Is not con¬ 
clusive as to the excessiveness of the 
fees; and this Is so notwithstanding 
the decree of discharge was improvl- 
dently made.—Wonders' Estate, 9 Pa. 
Co. 271. 

66. Pa.—Jack's Appeal, 94 Pa. 367. 
57. Pa.—Watson's Estate, 8 Luz.Leg. 
Reg. 132. 

68. Md.—Plicklnger v. Hull, 5 Gill 
60. 

69. Ind.—^Fox v. Kerper, 51 Ind. 148. 
80. Ark.—Russell Johnson, 101 S. 

W.2d 172, 193 Ark. 541. 

61. Ind.—^Rooker v. Rooker, 60 Ind. 
560. 

62. N.C.—State v. Cook, 34 N.C. 67. 
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for necessaries ordered by his predecessor unless he 
expressly promises to pay for them.®* Where a 
lease beyond the continuance of the guardianship is 
voidable, see supra § 80, a succeeding guardian may 
disaffirm an unexpired lease made by a former 
guardian and make a new lease, and may void the 
unexpired lease by instituting a proceeding to lease 
his ward’s estate; but, if he acquiesces in an order 
in such proceeding which continues the lease in 
force he thereby reinstates it.®^ Money advanced 
to a guardian on an illegal contract of sale which 
is never consummated cannot, as against the ward, 
be treated as a payment to his successor on a legal 
sale to the person advancing the money, although 
the successor agrees to treat the advance as equiv¬ 
alent to a payment.®® A release under seal by a 
guardian in compromise of a claim due the ward 
cannot be set aside on collateral representations con¬ 
tained in an application for successive guardian¬ 
ship.®® 

On predecessor's bond. Where reasonable care 
and diligence in protecting the ward’s interest re¬ 
quire it, it is the successor’s duty to bring an ac¬ 
tion on the predecessor’s bond against him and his 
sureties,®*^ and he is liable for any loss sustained by 
his negligence in this respect;®® but he is not liable 
for a failure to sue on his predecessor’s bond where 
there could be no recovery.®® Such an action should 
be in the name of the ward.*^® As neither the ward’s 
estate nor a succeeding guardian is liable for a loss 
suffered by the first guardian without authority, if 
the successor pays for such loss he cannot recover 
therefor against the first guardian’s sureties.*^! 

Right to securities given by predecessors to sure¬ 
ties, The incoming guardian is entitled in equity 


to have securities, given by a former guardian to 
his sureties to indemnify them against their liabil¬ 
ity for his debt to the ward’s estate, sold and the 
proceeds applied to the payment of that debt, where 
the former guardian and the sureties have become 
insolvent, and a portion only of the debt has been 
paid by the sureties.*^® 

§ 196. Guardians Acting in Several Fiduciary 
Relations 

A person acting as a guardian and In some other 
fiduciary relation to the ward, as a trustee or an ad¬ 
ministrator, may be chargeable for his acts and may re¬ 
cover compensation In accordance with the capacity In- 
whlch he acted, but a person acting as executor or ad¬ 
ministrator of an estate and also as guardian of a bene¬ 
ficiary does not hold any part of the estate as guardian 
until the beneficiary’s share is in some manner separated 
from the assets of decedent’s estate or placed to the ac¬ 
count of the guardian. 

Where the same person acts as executor or ad¬ 
ministrator of an estate and also as guardian of a 
beneficiary, he holds the estate, including that to 
which the beneficiary may eventually become enti¬ 
tled, as executor or administrator, with the rights, 
duties, and liabilities of such, and does not hold 
any part of it as guardian until the beneficiary’s 
share or portion is in some manner separated from 
the assets of the decedent’s estate or placed to the 
account of such person as guardian.*^® 

There is some conflict, however, as to just when 
such person’s character changes from that of per¬ 
sonal representative to that of guardian of the ben¬ 
eficiary. It has been held that some act or admis¬ 
sion, showing a retainer as guardian, is necessary 
to exonerate one from the liability of administra¬ 
tor, and place on him the liability of guardian. 


63. Va.—^Toungr v. Warne, 2 Rob. 
420, 41 Va. 420. 

64. N.T.—^In re Stafford, 22 N.T.S. 
706. 8 Mlac. 106. 

66. Ga.—^Downlnff V. Peabody, 56 Ga. 
40. 

66L Ill.—Gearty v. li. Fish Furniture 
Co.. 7 N.E.2d 493, 289 IlLApp. 638. 

67. Ofcl.—Title Guaranty & Surety 
Co. V. Cowen, 177 P. 663, 71 Okl. 
299. 

28 C.J. p 1283 note 46. 

68. OkL—Title Guaranty & Surety 
Co. V. Cowen, supra. 

69. Tex.—^Toungr v. Gray, 65 Tex. 
99. 

7a Okl.—Title Guaranty & Surety 
Co., 177 P. 663, 71 Okl. 299. 

71. Tex.—^McMinn v. Cope, Civ.App., 
112 S.W. 809. 

72. Mass.—^Eelly v. Herrick. 131 
Mass. 373. 

73. Ala.—^Liane v. Lane, 199 So. 870, 
240 Ala. 447. 


La.—Cox V. First Nat. Bank in Ai> 
cadia, 197 So. 616, 196 La 963. 

28 C.J. p 1284 note 63. 

Accounting as representative and 
guardian see Executors and Admin¬ 
istrators S 832. 

Liability on: 

Administration bond for property 
held as guardian see Executors 
and Administrators 5 955. 
Guardianship bond for property 
held in another capacity see infra 
5 202 . 

Damages for decedent’s death 

Where decedent’s estate consisted 
of an amount of damages for dece¬ 
dent's unlawful death and, at time 
of settlement of administration in 
probate court, fund arising from 
damages was not in being and guard¬ 
ian administrator was Insolvent, a 
subsequent decree of settlement of 
guardianship was unwarranted In so 
far as it charged guardian, and sure¬ 
ty on guardian’s bond, with amounts 
charged against guardian admlnlstra- 
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tor, individually and as administra¬ 
tor, in favor of special guardian for 
children under decree in settlement 
of administration.—^Lane v. Lane, 199 
So. 870, 240 Ala. 447. 

BxpenseB of accounting 

In administrator guardian’s suit 
against Intestate’s children seeking 
to account, compensation of account¬ 
ant’s stenographer and of referee 
should be borne equally by adminis¬ 
trator guardian on one side, and chil¬ 
dren on the other, but fees of attor¬ 
neys for services not benefiting the 
estate could not be allowed against 
the children; defendant minors’ at¬ 
torney was entitled to notice of fix¬ 
ing of costs, and court would as¬ 
sume that, if given notice, attorney 
would have raised proper objections. 
—Glenn v. Worthy, 168 S.B. 706, 169 
S.C. 263. 

74. U.S.—^Pratt v. Northern, C.C.R.L. 

19 F.Cas.No,ll,376, 6 Mason 95. 

28 aJ. P 1284 note 54. 
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As a general rule the character of executor or ad¬ 
ministrator ceases, as to the beneficiary's part of 
the estate, and the rights, duties, and liabilities of 
guardian begin, by operation of law, from the time 
when any act is done or any event transpires which 
transfers such part of the estate or otherwise gives 
it the status of assets belonging to the ward.76 
Thus it has been held that the funds or property to 
which the ward is entitled are held as gfuardianship 
assets from the time when the personal representa¬ 
tive renders a final account, showing a balance due 
to him as guardian,76 even though no act of trans¬ 
fer takes place or from the time when he has 
credited his prior trust accounts and charged him¬ 
self as guardian or from the time when the per¬ 
sonal representative who is also guardian has no 
further use for assets as personal representative^® 
It has also been held that the mere arrival of the 
time when the ward becomes entitled to the funds, 
when it is the guardian's duty to settle the prior ac¬ 
count and transfer the funds, is sufficient to charge 
tne guardian as such;®® and, where the funds are 
payable to the ward at a certain time, the executor 
or administrator cannot discharge himself as such, 
and charge himself as guardian before that time.®^ 


The final settlement of an administrator who at the 
same time is guardian of minor distributees is not 
conclusive on the minors, but is voidable by them 
or their representatives ;®2 and a guardian who is 
also administrator of the estate of the ward’s fa¬ 
ther should not in rendering his account of the 
guardianship engraft on it the account of his admin¬ 
istration of the estate.®® 

Guardian as personal representative of deceased 
ward. Under some statutes, where a ward dies 
pending his minority it is the duty of his guardian 
to distribute the ward’s estate in the same manner 
as though he had been appointed administrator of 
the estate.®^ Where a guardian, whose authority 
has terminated by the majority of the ward, after¬ 
ward becomes administrator of the ward’s estate, 
without having settled his accounts as guardian, his 
liability as guardian ceases by operation of law and 
he becomes liable as administrator; and a subse¬ 
quent settlement of his guardianship, made by him 
in the probate court, although void as a judicial pro¬ 
ceeding, is an election by him to hold and account 
for the estate as administrator.®® It has been held 
that, where a guardian is appointed as administra¬ 
tor of his deceased ward’s estate, the probate court 


76. Ala.—^Lane v. Lane, 199 So. 870, 
873, 240 Ala. 447, citing CovpiiB Ja¬ 
ils. 

Wls.—Guardianship of Snyder, 272 N. 

W. 1, 224 Wls. 200, 111 A.L.R. 261. 
28 C.J. p 1284 note 55. 

Solvency 

When a person who Is administra¬ 
tor also acts as guardian for dis¬ 
tributees, and such person, as admin¬ 
istrator, owes himself money or prop¬ 
erty, as guardian, and no property or 
funds subject to transfer existed at 
time of supposed transfer by opera¬ 
tion of law, and the person Is insol¬ 
vent, and unable to restore the prop¬ 
erty, no transfer to him, as guard¬ 
ian, can be regarded as having taken 
place by operation of law, but. If the 
person Is solvent or has assets sub¬ 
ject to be appropriated, it Is his duty, 
as guardian, to make collection and 
bring fund Into guardianship, and the 
duty will be considered as having 
been performed.—Lane v. Lane, 199 
So. 870. 240 Ala. 447. 

Assignment of lease 

Where a widow who Is entitled to 
act as guardian in socage for her 
children, but who has never acted In 
that capacity, assigns a lease, pro¬ 
fessing to act as administrator of 
her husband’s estate, she will not be 
considered as having performed the 
act as guardian and her assignment 
passes nothing belonging to her chil¬ 
dren.—^Ritchie V. Putnam, 18 Wend., 
N.T., 624. 

76. La.—Cox V. First Nat Bank In 
Arcadia, 197 So. 616, 195 La. 968. 


Wls.—Guardianship of Snyder, 272 
N.W. 1, 224 Wls. 200, 111 A.L.R. 
261. 

28 CJ. p 1284 note 66. 

Conolnslveness of decree 
Where general guardian of minor, 
on filing his account as executor, was 
directed by decree to pay himself 
five hundred dollars as general 
guardian of minor, the decree was 
conclusive and binding on him and 
he was chargeable with the sum of 
five hundred dollars In cash.—^In re 
Hojacknl, 6 N.T.S.2d 106, 168 Mlsc. 
16. 

77- N.Y.—Matter of Brown, 25 N.T. 

S. 694, 72 Hun 160. 

Tenn.—^Adams v. Gleaves, 10 Lea 
867. 

78. ’ Wls.—Guardianship of Snyder, 
272 N.W. 1. 224 Wis. 200, 111 A.L. 
B. 261. 

28 C.J. p 1284 note 68. 

79. D.a—U. S. V. May, 16 D.a 4. 
Ill.—Bell V. People, 94 Ul. 230. 

80. N.Y.—In re Bunting. 43 N.B. 456, 

288 N.Y. 388, reversing In re Bunt¬ 

ing’s Estate, 23 N.Y.S.2d 926, 261 
AlPP.DIv. 82, reargument denied 25 
N.Y.S.2d 800. 261 App.Dlv. 890, 

motion denied 34 N.E.2d 900, 285 N. 
Y.S. 739, appeal dismissed 36 N.E. 
2d 698, 286 N.Y. 664, modifying 
33 N.Y.S.3d 414, 268 App.Dlv. 976. 
Beargument denied 44 N.E.2d 628, 

289 N.Y. 660. 

28 C.J. p 1284 note 60. 
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81. Mass.—^Livermore v. Bemls, 2 
Allen 894. 

Va.—Swope v. Chamoers, 2 Gratt 
819, 43 Va. 819. 

88. Kan.—Charles v. Witt 129 P. 
140, 88 Kan. 484. 

83. La.—^Mitchell’s Succession, 33 
La.Ann. 353. 

84 Gfl-—^Payne v. Home Sav. Bank, 
18 S.E.2d 770, 193 Ga. 406, 140 A. 
L.R. 1397. 

Salt to compel administration 
The next of kin, claiming as heirs 
of one who has been absent from his 
accustomed place of abode for seven 
years, may by suit in equity Institut¬ 
ed, after the presumption of death 
arose, against guardian of the ab¬ 
sentee compel administration and dis¬ 
tribution among the heirs; and In 
such case court of equity has full 
power to make provisions for pro¬ 
tection of absentee or any person 
claiming under him.—^Payne v. Home 
Sav. Bank, supra. 

Ouardlan most publish notice that 
he is administering without letters 
of administration and give statutory 
notice of final settlement. Statutory 
time within which claims may be 
filed runs for the same time as In 
estates regularly administered but 
does not begin until publication of 
notice that guardian Is administering 
estata—^Board of Com’rs of Hamil¬ 
ton County V. Pardue, 16 N.E.2d 884, 
214 Ind. 679. 

85. Ala.—^Hutton T. WllUams, 60 
Ala. 107. 
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has no jurisdiction, at the instance of a distributee, 
to call the guardian to a settlement of his guardian¬ 
ship, for the reason that any decree rendered in 
such a case must necessarily be rendered in favor 
of the guardian in his character of administrator, 
and, as no judgment or decree can be rendered for 
and against the same party, such a judgment or de¬ 
cree, if rendered, is a nullity; the remedy in such 
a case is by a bill in equity against him in both ca¬ 
pacities for an adjustment of both accounts.®® 

Guardian and trustee. Where a person designat¬ 
ed as trustee for children is appointed their guard¬ 
ian and subsequently receives as trustee funds be¬ 
longing to them, he is liable therefor as guardian,®^ 
but it has been held that he is not chargeable as a 
guardian for funds to be held in trust for the in¬ 
fant until he reached his majority, since the infant 
would not be entitled to a transfer of such funds 
during his minority.®® Where a guardian subse¬ 
quently becomes trustee, there is no presumption of 
law that he ceases to hold the fund as guardian as 
soon as he becomes trustee;®® and, where there is 
no transfer of substantial assets, he cannot, by giv¬ 
ing a receipt from himself as trustee to himself as 


guardian, shift the liability of his sureties as guard¬ 
ian to his sureties as trustee.®® Where a ward has 
money coming to him under a will which makes 
provision for the appointment of a trustee by some 
proper court, and the appointment of the guardian 
as trustee is inoperative for want of authority of 
the court making it, the money is held by the guard¬ 
ian in his capacity as such.®i A person acting as 
both guardian and trustee may be required to ac¬ 
count separately for the receipts and disbursements 
in each of the two fiduciary capacities notwithstand¬ 
ing both accounts are reviewable in the same 
court.®® 

Compensation. A guardian acting in the dual ca¬ 
pacity of guardian and personal representative or 
guardian and trustee is entitled to reasonable com¬ 
pensation if he has faithfully performed his du¬ 
ties, and he may recover commissions for funds re¬ 
ceived even though received from himself in his 
other capacity.®® However, he cannot charge full 
compensation in both capacities for the same serv¬ 
ice,®^ and he cannot claim compensation in one ca¬ 
pacity for services performed by him in the other 
capacity.®® 


X. LIABILITY ON OTJAEDIANSHIF BONDS 


A. NATURE, GROUNDS, AND EXTENT OF LIABILITY 


§ 197. Construction and Enforcement of Bond 
Generally 

A guardianship bond is to be construed with reference 
to the law under which It is given and In such a manner 
as to effectuate the Intention of the parties. 

A guardian’s bond is to be construed with refer¬ 


ence to, and read in the light of, the law in force 
when and where it was given,®® in such a manner 
as to accomplish its purpose,®*^ and in the case of 
ambiguity the circumstances surrounding its exe¬ 
cution will be considered.®® The statutes under 
which a statutory bond is given are considered as 
entering into it,®® and, conversely, it has been held 


88. Ala.—Carswell v. Spencer, 44 
Ala. 204. 

87. Wis.—^Hutson v. Jenson, 85 N.W. 
689, 110 Wls. 26. 

88. N.T.—In re Bunting, 43 N.H.2d 
455. 288 N.T. 388, reversing In re 
Bunting's Estate, 23 N.Y.S.2d 926, 
261 App.Dlv. 32, reargument de¬ 
nied 25 N.T.S.2d 800, 261 App.Div. 
890, motion denied 34 N.E.2d 900, 
285 N.Y. 739, appeal dismissed 36 
N.E.2d 698, 286 N.Y. 664, modifying 
33 N.Y.S.2d 414, 263 App.Div. 976. 
Reargument denied 44 N.E.2d 623, 
289 N.Y. 650. 

88. N.C.—Jones v. Brown, 68 N.C. 
554. 

83l Mo. —State v. Branch, 52 S.W. 
390^ 151 Mo. 622. 

91. Tex.—^Prince v. Ladd, 15 S.W. 
159. 

98. Pa.—^In re First Nat. Bank & 
Trust Co. of Waynesburg, 195 A. 
85, 828 Pa. 288. 


93. N.C.—Rose v. Bank of Wades- 
boro. 9 S.E.2d 2, 217 N.C. 600. 

94. Mass.—Blake v. Pegram, 101 
Mass. 592. 

P€U—In re Hill, 95 A. 426, 250 Pa. 
107. 

9B. La.—Mllmo's Succession, 16 So. 

772, 47 LiuAnn. 126. 

28 C.J. p 1285 note 74. 

96. Or.—In re Kincaid’s Guardian¬ 
ship, 6 P.2d 212, 213, 188 Or. 554, 
78 A.L.R, 567, citing Corpus Juris. 

26 C.J. p 1285 note 77. 

97. Xu case of several wards 

As against a contention that, where 
there are several wards, the liability 
on the bonds by its terms should 
have been several or a separate bond 
should have been given as to each of 
the wards, it was held that, in the 
absence of an express statutory pro¬ 
vision, a bond would be construed to 
effectuate the intention of the guard¬ 
ian and his surety to secure the 
wards in their individual rights.— 
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U. S. Fidelity & Guaranty Co. v. Par¬ 
ker, 121 P. 531, 20 Wyo. 29. 

98. Okl.—Title Guaranty & Surety 
Co. V. Poster, 203 P. 231, 84 Okl. 
291. 

Clrcumstauoes oousldered 

The object to be accomplished, the 
situation of the parties, the relation? 
existing between them, the nature of 
the duty of the obligor and the char¬ 
acter of the obligees must be regard¬ 
ed as explanatory of the Intent.— 
Title Guaranty & Surety Co. v. Fos¬ 
ter, supra. 

99. Iowa,—Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 500, 
207 Iowa 668. 

La.—Globe Indemnity Co. of New 
York V. ^tna Casualty & Surety 
Co. of Hartford, Conn., 192 So. 234r 
193 La. 721. 

Okl.—Southwestern Surety Ins. Co, 
V. Taylor. 173 P. 831. 

Pa.—Hooker v. Woods, 33 Pa. 466. 



39 C.J.S. 


QVAEDIAN AND WAED 


§ I9Y 


that provisions of a bond exceeding the require¬ 
ments of the statute under which it is given should 
be considered as not forming a part of it.i 

Construction in favor of surety. While the sure¬ 
ties on a guardianship bond may be classed as fa¬ 
vorites of the law and their rights will be care¬ 
fully protected,2 the bond being strictly construed 
and their liability not enlarged by implication,3 nev¬ 
ertheless the rights of a minor ward, where a de¬ 
falcation by his guardian has occurred, must be 
guarded with extreme care.^ 

Liability as dependent on character of guardian. 
A surety company as surety is subject to the same 
accoimtability as an individual surety.^ 

Where pursuant to statute the estate of a minor 
is committed to the hands of a public administra¬ 
tor and guardian, the same responsibility falls on 
his bondsmen as if he as an individual had been 
appointed guardian of such ward and had executed 
bond as such, except that the liability extends pro 
rata to all estates in the guardian's hands.® 


Liability as dependent on regularity and execu¬ 
tion of bond. The guardian and his sureties are' 
not released from liability by irregularities in the 
execution of the bond which did not prejudice 
them,7 as where the bond is not executed by the 
guardian as principal® or where the court has failed 
to approve the bond.® However, one who signs a 
bond with the intent to become a mere substitute 
for a surety thereon and not to become an additional 
surety is not liable thereon where the surety for 
whom he intended to be substituted was not re- 
leased.io 

A husband, who joins as a principal, pro forma, 
and not as surety, in the executicrn of his wife’s 
bond as a guardian, is not personally liable there- 
on.ll 

Liability as dependent on validity of guardian's 
appointment. The invalidity of the guardian’s ap¬ 
pointment does not invalidate the bond as against 
the sureties thereon.^® 


Natural tutors’ "bOTtSi 

Intent of statute relating to nat¬ 
ural tutors’ bonds must be read Into 
bond furnished thereunder.—Carter 
V. .^tna Casualty & Surety Co. of 
Hartford, Conn., 116 So. 662, 166 La. 
478. 

Power of court to reduce bond 
The trial court’s power to reduce 
a guardian’s bond Is Impliedly read 
Into the bond and becomes a part of 
the surety’s contract.—In re Dem- 
ing*s Guardianship, 78 P.2d 764, 192 
Wash, 190. 

Statutory oondltlons for proteotlou of 
ward 

A statute providing that certain 
specified conditions shall form and 
constitute a part of the guardian’s 
bond without being expressed therein 
is enacted for the protection of the 
ward and not for the purpose of re¬ 
lieving a surety from liability.— 
Southwestern Surety Ins. Co. v. Tay¬ 
lor, 173 P. 881, 70 Okl. 181, followed 
In 173 P. 836, 70 OkL 186. 

Temporary appolutmeut 
Sureties on temporary guardian’s 
bond must take notice of statute 
making appointment permanent 
where no contest Is filed, as the stat¬ 
ute must be read into the obligation 
of the bond-—^Massie v. De Shields, 
Tex.Clv.App., 62 S.W.2d 322, error 
refused. 

1. La.—Globe Indemnity Co. of New 
York V. .^tna & Surety Co. of 
Hartford, Conn., 192 So. 234, 193 
La. 721. 

Bond guaraateelng payment for prop¬ 
erty adjudicated to parent 
La.—Globe Indemnity Co. of New 


York V. .^tna Casualty & Surety 
Co. of Hartford, Conn., supra. 

2. Tex.—^Massie v. De Shields, Civ. 
App., 62 S.W.2d 322, error refused. 

3. Iowa.—^Kles v. Brown, 268 N.W. 
910, 222 Iowa 64—Conley v. Jami¬ 
son, 219 N.W. 486, 486, 206 Iowa 
1326. 69 A.L.R. 825, citing Corpus 
VTurls. 

Persons liable 

Children of deceased surety who 
received his personal property are 
not liable on bond binding the sure¬ 
ties and their ’’lawful representa¬ 
tives.”—Conley v. Jamison, 219 N.W. 
486, 205 Iowa 1326. 69 A.L.R. 825. 

4L Tex.—^Massle v. De Shields, Civ. 
App., 62 S.W.2d 322, error refused. 

6. N.C.—Roebuck v. National Surety 
Co., 166 S.B. 631, 200 N.C. 196. 

S. Ky.—American Surety Co. of New 
York V. Skaggs’ Guardian, 67 S.W. 
2d 495, 247 Ky. 687. 

7. N.C.—Cheshire v. Howard, 178 S. 
B. 348, 207 N.C. 666. 

Bffect of Irregularities on validity of 
bond see supra §§ 32-34. 

8. Absence of signature of guardian 

The acceptance and approval of a 
guardian’s bond by the clerk of the 
superior court without the signature 
of the guardian as principal are mere 
Irregularities not Invalidating the 
bond either as to the guardian or 
as to the sureties.—Cheshire v. How¬ 
ard, 178 S.B. 348, 207 N.C. 666. 
Common-law liability 
If the bond was not executed by 
the gruardian as principal, It Is not a 
statutory bond and does not author¬ 
ize the Issuance of execution against 
the sureties, as provided by statute, 
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, but it is good fts a common-law Ua- 
I blllty on which the- sureties may be- 
sued In a court of law.—^Painter v- 
Maudlin, 24 Sov Tff9,. 119 Ala. 88; 
72 Am.S.R. 902. 

Conditional wcocutfon 
Sureties on guardian^ bond were* 
not relieved of liability on ground 
that bond was signed on condition 
that guardian sign, which she failed 
to do, where It wa» n-ot alleged that 
clerk of court gave assurance that 
sureties would not be held unless 
such condition was compiled with or- 
that he was Informed that sureties-. 
had signed bond conditionally.—Che¬ 
shire V. Howard^ ITS. &E; 348, 207 N. 
C. 566. 

9b Pla.—Carroll v. Carroll, 172 Sol 
916, 127 Fla. 226. 

la. S.C.—^Hill V. Calvert, 18 S.C.BQ,. 
56. 

IL Tex.—American: General Ins. Co. 

V. Nance, Civ.App., 60: S.W.2d 280, 
error refused. 

12, Tenn.—^Brewer v. Brewer, 84 & 

W. 2d 1022, 19 Tenn.App. 209. 

Tex.—Massle v. De Shields, Civ.App., 

62 S.W.2d 322, error refused—Gann 
V. Kern, Civ.App., 249 S.W. 878. 
Bstoppel to deny invalidity of guard¬ 
ian’s appointment see infra § 206. 
Appointment by Jndgo pso tempore 
A county Judge pro tempore, ap¬ 
pointed by regular Judge, was at 
least de facto officer, whose acts In 
signing order appointing him, regular 
Judge’s previous order appointing: 
public administrator and guardian, 
and subsequent order directing lat¬ 
ter to take charge of Infants’ prop¬ 
erty, were valid as to third parties 
and not subject to collateral attack. 
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Operation of bond as mortgage, A tutor’s bond, 
although recorded in the mortgage records, is not 
a mortgage or lien on the property of the surety, 
which is required to be shown in a certificate of 
mortgages furnished on the sale of realty.^3 

§ 198. Breach or Fulfillment of Conditions 

a. Scope and extent of liability in gen¬ 

eral 

b. Deposits 

c. Loans and investments 

d. Expenditures and payments 

e. Accounting and settlement 

f. Control and management of estate by 

sureties 

g. Duration of liability and time of 

breach; successive bonds 

a. Scope and Extent of Inability in General 

In general the sureties on a guardian's bond bind 
themselves to the faithful performance of his duties and 


are liable In case of his default in such performancer 
their liability being limited by his liability and by the 
terms and conditions of the bond. 

In general the sureties on a guardian’s bond bind 
themselves to the faithful performance of the du¬ 
ties of their principal to manage the ward’s estate 
and to make a final report and settlement on the 
termination of the guardianship,^^ and on a breach 
of that duty by their principal it becomes incum¬ 
bent on the sureties to respond to the condition of 
the bond.i5 The obligation of the sureties is meas¬ 
ured and determined by the bond,^® and they are li¬ 
able for a breach of any of its conditions or re¬ 
quirements,^*^ but such liability is conditioned on 
the liability of the guardian who is the princi¬ 
pal;^® conversely, their liability is limited by the 
terms and conditions of the bond^® and they are not 
liable as insurers or guarantors against losses not 
due to a breach of duty by the guardian.®® 

Maladministration generally. The sureties are, 


so that surety on guardian’s official 
bond was liable to ward on note 
given him by guardian in settle¬ 
ment of account.—Cornett v. Kelly, 
111 S.W.2d 679, 271 Ky. 311. 

Bond executed under void court ov~ 
der 

Where order appointing resident 
guardian for nonresident minors who 
had oil royalty Interest in state was 
void because the nonresident minors 
had a duly appointed and acting 
guardian in state of their residence, 
sureties on guardian's bond were 
Jointly liable in amount of bond for 
commissions paid to the guardian 
and fees paid to guardian's attorney, 
notwithstanding the bond was exe¬ 
cuted under void probate court order. 
—^Texas Co. v. Sewell, 149 S.W.2d 
926. 202 Ark. 84. 

13. La.—State ex reL Stherldge v. 

Arlall, 138 So. 617, 173 La. 711, 

14. Ala.—^Bean v. Bean, 114 So. 692, 

217 Ala. 93. 

Tex.—^Massle v. De Shields, Clv.App., 

62 S.W.2d 822, error refused. 
Bonds conditioned on faithful per- 
foxmanoe or administration of 
trust 

(1) A bond conditioned on faithful 
performance of the duties of the 
guardian binds the surety thereon 
to all the duties that may devolve on 
the guardian and to breaches there¬ 
of for which an accounting must be 
made at the settlement period.—Title 
Guaranty & Surety Co. v. State of 
Missouri ex reL and to Use of Storm- 
feltz, CC.A.MO., 105 F.2d 496. 

(2) Sureties on guardian's general 
bond, which obligated the principal 
to a faithful administration of his 
trust, became liable for a breach of 
the covenants in reference to the es¬ 
tate to which their principal took 


possession by virtue of his appoint¬ 
ment.—Massle v. De Shields, Tex. 
Clv.App., 62 S.W.2d 322, error re¬ 
fused. 

Cteneral duties 

The sureties on the general guard¬ 
ian's bond are liable for the guard¬ 
ian’s failure to perform the general 
duties imposed on him by law as 
such guardian.—^National Surety Co. 
V. Hemphill, Tex.Civ.App., 13 S.W.2d 
921, error refused. 

15. Tex.—^Massle v. De Shields, Civ. 

App., 62 S.W.2d 322, error refused. 
Knowledge or Intent of surety Im- 
matexlal 

If the guardian is in default, the 
surety is liable on his bond; the 
knowledge or Intent of the surety is 
only incidentally involved.—Cronk v. 
American Surety Co. of New York, 
225 N.W. 464, 208 Iowa 267. 
le, Iowa—Kies v. Brown, 268 N.W. 
910, 222 Iowa 64—Conley v, Jami¬ 
son, 219 N.W. 485, 205 Iowa 1326, 
69 A.L.H. 825. 

Or.—^In re Kincaid’s Guardianship, 6 
P.2d 212, 213, 138 Or. 564, 78 A.L.R. 
667, citing Corpus Jtirla 
28 C.J. p 1286 note 76. 

Court cannot rewrite bond 
Where no objection was made to 
the terms of a suretyship contract, 
as written, by any party to pro¬ 
ceeding in guardianship, wherein 
ward sought to hold guardian and 
surety liable for guardianship funds, 
the court could not rewrite the sure¬ 
tyship contract.—^In re LeFevre’s 
Guardianship, 113 P.2d 1014, 9 Wash. 
2d 145. 

17. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. 
and to Use of Stormfeltz, C.CA. 
Mo., 106 F.2d 496. 

28 aJ. p 1285 note 88. 
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Conditions of bond see supra S 34 a. 
Duties to ward 

A bond conditioned for perform¬ 
ance of duties as guardian "to” the 
ward does not imply that the guard¬ 
ianship is merely of the ward’s per¬ 
son; consequently the sureties are 
liable for defaults concerning the 
ward's estate.—Alston v. Alston, 34 
Ala. 16. 

la Tenn.—Carroll v. Eblen, 166 B. 
W.2d 412, 178 Tenn. 146. 

19. Matters held not to constitute 
breach 

(1) Omission to give a special bond 
on sale of real estate. 

Ind.—Warwick v. State, 6 Ind. 196. 
Me.—Williams v. Morton, 38 Me. 47, 
61 Am.D. 229. 

(2) Claim by guardian of title to 
property which never came into his 
hands as guardian.—State v. Smith, 
120 S.W. 614, 139 Mo.App. 101. 

(3) Defense of guardian of pro¬ 
ceeding to remove him.—State v. 
Smith, supra. 

Guardian of person 
The acceptance and use in the 
maintenance of the ward by the 
guardian of the person of such ward 
of a part of the Income derived from 
the ward’s estate do not constitute a 
breach of a bond conditioned on the 
faithful discharge of the trust im¬ 
posed In the guardian. Including the 
care, maintenance, and education of 
the ward.—Gilbert v. Smith, 128 S.E. 
840, 182 S.C. 367. 

20. Iowa—E:ies v. Brown, 268 N.W. 
910, 222 Iowa 64. 

Ky.—^U. S. Fidelity & Guaranty Co. 
V. Drlnkard, 63 S.W.2d 916, 260 Ky. 
696. 
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as a rule, liable for any maladministration of the ' 
estate constituting a breach of the duties of the 
guardian so they are liable where he has been 
guilty of gross negligence in management ,22 has 
entered into an arrangement with the surety sur¬ 
rendering or limiting his control over the funds of 
the estate,22 has actively participated in a wrong by 
which the estate has suffered loss,24 has failed to 
reduce the ward’s property to his possession,26 has 
failed to collect money due the estate,26 has con¬ 


verted the ward’s fimds or property,27 or has ex¬ 
changed the ward’s property for other property for 
the guardian’s own use or advantage.28 The sure¬ 
ties of the guardian are responsible for any loss 
resulting from the wrongful act of their principal 
in commingling guardianship funds with other trust 
funds or his personal funds.29 

Failure to comply with statutes or orders. The 
failure of the guardian to comply with a manda- 


21 . Failure to record adjudication of 
chiidreiL’s interest to tutor 

Where tutor obtained court's per¬ 
mission to substitute tutor's bond 
in lieu of having certificate of in¬ 
ventory recorded, tutor’s failure to 
record act adjudicating to him his 
children's Interest in realty of their 
deceased mother did not preclude 
one of children from recovering from 
surety on bond amount of his inter¬ 
est in property adjudicated to tutor, 
who was indebted to children for 
purchase price of property.—Caskey 
V. U. S. Fidelity & Guaranty Co., 183 
So. 242, 190 La. 997, reversing, App.. 
180 So. 866. 
liability for taxes 

Sureties on a guardian’s bond are 
liable to pay taxes assessed against 
the estate which the guardian has 
failed to pay. 

Ky.—^Webber v. Commonwealth, 97 S. 

W.2d 422. 265 Ky. 696. 

Md.—Baldwin v. State, 43 A, 867, 
89 Md. 587, affirmed 21 S.Ct 105, 
179 U.S. 220, 45 L.Bd. 160. 

Belease or caxLcellatlon of security 

(1) Tutor allowing cancellation of 
mortgage in which minor has inter¬ 
est is guilty of maladministration, 
rendering surety liable.—Townsend 
v. Atterberry, 132 So. 411, 171 La. 
885. 

(2) Guardian's releasing of record 
mortgage securing unmatured debt to 
ward's estate in disobedience to stat¬ 
ute is breach of duty Justifying judg¬ 
ment against sureties on bond, even 
though release was invalid.—In re 
Brubaker’s Guardianship, 239 N.W. 
536, 214 Iowa 413. 

22. Ky.—Layne v. Clark, 163 S.W. 
437, 162 Ky. 310. 

Ohio.—Guardianship of Zimmerman, 
47 N.B.2d 782, 787, 141 Ohio St. 
207, quoting Corpus Juris. 

23. Ala.—Law v. Bush, 196 So. 885, 
239 Ala. 612. 

Ky.—^Foley’s Adm’r v. Hobertson's 
Guardian, 286 S.W. 861, 216 Ky. 
647. 

24. Ky.—Layne v. Clark, 163 S.W. 
437, 162 Ky. 310. 

SUgal act 

An illegal act of the guardian re¬ 
sulting in loss to the ward is a mis¬ 
appropriation for which the surety is 


liable.—Standard Accident Ins. Co. v. 
Stewart, 85 P.2d 277, 184 Okl. 109. 

25. Tex.—^American Indemnity Co. 

V. Padgett, Civ.App., 136 S.W. 2d 
254. 

26. Miss.—Aetna Indemnity Co. v. 
State, 57 So. 980, 101 Miss. 703, 39 
L.R.A..N.S.. 961. 

28 CJ. p 1286 note 93. 

TTuder statute 

The guardian and sureties are lia¬ 
ble for damages occasioned by the 
guardian's failure to comply with a 
statutory requirement that he use 
due diligence to collect claims or 
debts owing the ward and to recover 
possession of all property to which 
the ward has a title or claim which 
he has a reasonable prospect of col¬ 
lecting or receiving.—^Ames v. Her¬ 
rington, Tex.Clv.App., 139 S.W.2d 188, 
error dismissed, judgment correct. 
ZWure to collect judgment 
Where minor's guardian did not 
collect Judgment in favor of minor 
against former guardian, although 
there was sufficient property actual¬ 
ly taken into possession by trustee 
appointed by the court to have sat¬ 
isfied the judgment, but instead bid 
jointly for property with holder of 
inferior lien, guardian's act was un¬ 
authorized and he and his sureties 
were liable to ward as a matter of 
law for resulting loss of amount of 
Judgment or portion thereof.—^Ames 
V. Herrington, supra. 

27. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.M 0 ., 
106 F.2d 496. 

Miss.—^Relly v. Cr 3 rmes, 168 So. 267, 
176 Miss. 188. 

Tex.—^American Surety Co. of New 
York v. Fitzgerald, Civ.App., 36 S. 

W. 2d 1104, error refused. 

28 ax p 1286 note 94. 

However, it has been held that 
conversion by a guardian of money 
of his ward to his own use is not 
of itself a breach of his bond, since, 
if he has the money ready to turn 
over to the ward when it is legally 
demanded of him, it discharges his 
duty under the trust-r-Oase v. State, 
1 Ohio Dec., Reprint, 486, 10 WestL. 
J. 163. 

Coaversloiui for whlohL surety liable 
Embezzlement by the guardian.— 
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Reily v. Crymes, 168 So. 267, 176 
Miss. 133—28 CJ. p 1286 note 94 [a] 
( 1 ). 

Pledge to secure guardian's personal 
debt 

A pledge of the ward’s property as 
collateral security for the personal 
debt of the guardian, even though 
made with the court’s permission, is 
an unlawful conversion of the ward's 
property which renders the surety 
on the guardian’s bond liable for any 
damage thereby sustained to the 
ward's estate; but, since a pledgee 
who had such knowledge of the facts 
and circumstances as to be consid¬ 
ered a participant in the fraudulent 
diversion of the property must re¬ 
store it to the ward’s estate, even 
though the debt has not been paid, 
the guardian’s surety, in such case, 
will not be required to pay the debt 
so as to retrieve the pledged prop¬ 
erty.—^Fidelity & Casualty Co. of 
New York v. State, 184 N.E. 916, 98 
Ind.App. 485. 

28. U.S.—^Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.M 0 ., 
105 F.2d 496. 

Fropazty In another state 
Where guardian made transfer in 
Missouri of ward’s stock for four 
lumber yards, fact that two of yards, 
which guardian appropriated to him¬ 
self, consisted of property in an¬ 
other state, afforded no defense in 
action on guardian’s bond.—Title 
Guaranty & Surety Co. v. State of 
Missouri ex reL and to Use of Storm¬ 
feltz, supra. 

89. Tex.—^Davls v. White, Civ.App., 
207 S.W. 679. 

Liability of different sureties where 
general funds and proceeds of sale 
of real property are commingled 
see infra S 203. 

Where a bank, acting as goardlaa, 

does not invest its ward’s funds but 
instead commingles them with the 
bank's funds, the surety on its guard¬ 
ian’s bond is liable for loss Incurred 
through the Insolvency of the bank. 
—^In re Home Sav. Bank, 168 S.E. 688, 
204 N.C. 464—State v. Corporation 
Commission of North Carolina, 161 
S.B. 646, 201 N.a 819—Roebuck v. 
National Surety Co., 156 S.E. 631, 200 
N.a 196. ' 
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tory statutory requirements^ or to obey an order 
of the court,® 1 if valid,®s constitutes a breach of 
his bond. However, it cannot be asserted as a 
general rule, regardless of the language employed 
in the bond and the nature of the alleged breach, 
that nothing constitutes a breach of a guardian’s 
general bond except a failure to obey some specific 
order made by the court granting the letters of 
guardianship.®® 

Liability for acts of guardian in other capacities. 
The liability of sureties on a g^iardian’s bond is 
generally limited to loss from maladministration by 
the guardian in his capacity as guardian ;®4 and, 
where a guardian also acts in other fiduciary ca¬ 
pacities, as where he also acts as executor or admin¬ 
istrator of an estate of which his ward is a bene¬ 
ficiary, the guardian’s bondsmen are only liable for 
the acts and omissions of the guardian as such, not 
in other capacities. There must be some misfea¬ 


sance or malfeasance as such guardian, not as ad¬ 
ministrator.®® The sureties of a general guardian 
are not liable to the ward for damages resulting 
from his fraud or negligence with respect to litiga¬ 
tion to which he acted for the ward under a sepa¬ 
rate appointment as guardian ad litem,®® or for de¬ 
falcations when acting as public guardian by virtue 
of being public administrator.®^ 

b. Deposits 

The failure of a bank In which the ward's funds are 
deposited does not Impose liability on the sureties unless 
the deposit was Improper, as where it was In effect an 
Improper loan. 

The mere failure of a bank in which a guardian 
deposited funds of the wards does not operate ipso 
facto as a breach of the guardian’s bond,®® as where 
it was made without court authorization,®® but, 
where the deposit by the guardian was improper,^® 
or is such as to be considered an improper loan,4i 


30. H.I.—^Narragransett Dlst. Prob. 
Ct. V. Caswell, 26 A. 193, 18 R.L 
201 . 

28 C.J. p 1285 note 87. 

31. 111.—^Amons V. People, 11 IlL 6. 
Failure to obey order to account for 

and turn over estate see infra sub¬ 
division e of this section. 

Failure to obey order to pay debt 
owed by ward’s estate see Infra 
subdivision d of this section. 

32. Iowa.—Gillespie v. See, 33 N.W. 
676, 72 Iowa 346. 

Kan.—Harter v. Miller, 73 P. 74, 67 
Kan. 468. 

33. U.S.—^Robb V. Perry, C.C.Iowa, 
35 F. 102. 

Ky.—^Farmsworth v. Lanam, 9 Ky. 
Op. 770. 

Accounting and settlement as condi¬ 
tion precedent to suit on bond see 
infra § 213 d. 

34. Iowa.—In re Johnston's Guardi¬ 
anship, 299 N.W. 393, 230 Iowa 891. 

Tex.—^American Indemnity Co. v. 

Knson, Civ.App., 170 S.W.2d 632. 
aaLardlaai.’8 transfer of estate to him¬ 
self as executor 

Where a guardian was appointed 
executor of his ward’s estate with¬ 
out bond at a time when he was in 
default to other estates of which he 
was administrator, the sureties on 
his guardian's bond are not liable 
for defalcations which he committed 
as executor on the ground that it 
was a breach of his duties as gruard- 
lan to transfer the property of the 
estate to himself as executor, when 
he knew it would be unsafe in his 
hands without bond.—In re John¬ 
ston’s Guardianship, 299 N.W. 393, 
230 Iowa 891. 

35. Ala-—Lane v. Lane, 199 So. 870, 
240 Ala. 447. 

Character in which acts of guardian 
acting in several fiduciary capa¬ 


cities are performed see supra { 
196. 

BUsfeasaxLoe 

When the probate court finds and 
decrees that, as administrator, a per¬ 
son who has acted as administra¬ 
tor and also as gruardian for dece¬ 
dent's minor heirs and distributees, 
owes himself, as guardian, an amount 
which should be paid, but the per¬ 
son does not collect it or bring it 
into the guardianship hopper, such 
person, as guardian, is prlma facie 
chargeable with a "misfeasance” for 
which guardian’s bond must stand 
responsible, but the rule presupposes 
that as guardian the person can col¬ 
lect the amount from himself as 
administrator.—Lane v. Lane, supra. 
Eltatats constmed not to change mle 
Under a statute conferring Juris¬ 
diction on probate court to make 
decree of final settlement of the ad¬ 
ministration of an estate when the 
administrator is also guardian of a 
minor heir and distributee of the 
estate, a provision that, after decree 
on final settlement against the ad¬ 
ministrator, for the use of the ward, 
"the executor or administrator, in 
the capacity of guardian, shall be 
accountable for such decree” means 
that he shall be accountable on prin¬ 
ciples of law which fix his liability 
as guardian to account, and does not 
change the law relative to his liabil¬ 
ity in his different capacities or that 
of his respective bondsmen.—^Lane v. 
Lane, supra. 

36. N’.T.—^Matter of Ransler, 67 N. 
Y.S. 650, 26 Misc. 582, 1 Mills. 
Suit. 30. 

Liability for property received or 
held in another capacity see infra 
§ 200 b. 

37. Mo.—State v. Hardy, 206 S.W. 
904, 200 Mo.App. 406. 
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3& Miss.—U. S. Fidelity & Guar- 
anty Co. v. Jackson, 72 So. 150, 111 
Miss. 752. 

S.C.—In re Wilcox, 160 S.B. 260, 162 
S.C. 133. 

Private banker 

Surety for infant's general guard¬ 
ian who did not recommend private 
banker as depositary is not separate¬ 
ly liable, apart from guardian's lia¬ 
bility.—^In re Maynes’ Estates, 266 N. 
Y.S. 501, 149 Misc. 191. 

39. Iowa.—Cronk v. American Sure¬ 
ty Co. of New York, 226 N.W. 464, 
208 Iowa 267. 

Subsequent order obtained after sus- 
piolon of bank’s Insolvency 
Surety of guardian, who deposited 
ward’s money without authority and 
failed to withdraw it on information 
of bank's unsafe condition, but in¬ 
stead obtained court order authoriz¬ 
ing deposit without informing the 
court fully of the facts, is liable for 
loss where bank became insolvent.— 
Cronk v. American Surety Co. of 
New York, supro. 

40. Iowa.—Cronk v. American Sure¬ 
ty Co. of New York, supra. 

Bight of gruardian to deposit the 
funds of the ward in a bank see 
supra § 86. 

41. N.C.—Bane v. Nicholson, 164 S. 
B. 750, 203 N.C. 104. 

Tex—Shaw v. Dalston, Civ.App., 18 
S.W.2d 215, error refused. 

Deposit held nnseoiLred loan 
Guardian’s deposit of wards’ funds 
In bank for over eight months, with¬ 
out showing that funds were kept 
therein for current expenses, or while 
seeking investment, or that gruardi¬ 
an was deterred from making invest¬ 
ment, was held "unsecured noninter¬ 
est bearing loan” rendering guard¬ 
ian’s surety liable for loss on bank’s 
insolvency.—National Surety Co. v. 
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his surety is liable for any loss incurred through 
the failure of the bank. The failure of the guardian 
to secure the preliminary approval of the probate 
court to the deposit of the ward’s funds in a speci¬ 
fied bank will not impose liability on the guardian 
and his surety for the loss, through failure of the 
bank, of funds deposited prior to the enactment of 
the statute requiring such approval, ^2 or of funds 
deposited after the enactment of such statute where 
the guardian made reports to the court showing such 
deposits, which reports were formally approved in 
writing by the judge of the court hut the mere 
submission of reports by the guardian showing the 
deposit of the ward's funds in a bank is insufficient 
to relieve his surety from liability, in the absence 
of a prior order for, or subsequent approval of, 
such deposit by the court.^* 

A deposit of funds of the ward in a bank in the 


name of the guardian, with his fiduciary capacity 
indicated, is not a breach of the guardians’ bond.*® 

c. Loans and Investments 

The guardian and his sureties are liable for losses 
from Improper or unauthorized loans or investments by 
the guardian of the ward’s funds, but they are not neces¬ 
sarily liable for a mere depreciation In the value of lawful 
Investments. Liability for failure to invest the guardian¬ 
ship funds Is dependent on the terms of the bond and 
the governing statutes. 

The guardian and sureties may be held liable for 
an improper or unauthorized loan or investment by 
the guardian of the ward’s funds,*® such as a loan 
by the guardian to himself for his own use,**^ or a 
loan without security,*® or a loan or investment 
without leave or sanction of the court,*® or with 
court approval obtained through fraud,®® or with¬ 
out a strict compliance with statutory require- 
ments.®^ They may be held responsible for such aaa 


McNelU’s Guardian, 65 S.W.2d 721, 
251 Ky. 609. 

Deposit held not an Investment 

As respects liability of surety on 
guardian’s bond for loss of ward’s 
funds deposited In bank, certificate of 
deposit of iTuardianshlp funds pay¬ 
able on return of certificate proper¬ 
ly Indorsed and providing in separate 
sentence for interest twelve months 
after date was held a “deposit” pay¬ 
able on demand rather than a “loan” 
of the ward’s funds.—^Kles v. Brown, 
268 N.W. 910, 222 Iowa 64. 

48. S.C—^In re Wlllcoz, 160 S.B. 260, 
162 S.a 188. 

43. S.a—In re WUlcoac, supra. 

44t Iowa.—Snyder v, Hartford Acci¬ 
dent & Indemnity Co. of Hartford, 
Conn., 248 N.W. 348, 214 Iowa 1055. 

45. Ky.—National Surety Co. v. Mc¬ 
Neill’s Guardian, 65 S.W.2d 721, 251 
Ky. 509. 

Abbrevlatioii. of **g tt a g dAa i i” 

In depositing wards* funds in name 
of M. M. “CMn..” the letters “Gdn.” 
are equivalent to “guardian,” thus 
constituting deposit a fiduciary ac¬ 
count, and not conversion of funds to 
guardian’s own use, and rendering 
guardian’s surety liable for loss 
through bank’s Insolvency.—^National 
Surety Co. v. McNeill’s Guardian, su¬ 
pra. 

Oaardlaa’B ownership of part of ftinds 
deposited. 

That part of deposit In name of 
depositor as guardian belonged to 
guardian individually did not make 
deposit individual account, so as to 
make her surety liable for loss 
through bank’s insolvency, where 
guardian withdrew her portion as 
soon as practicable.—^National Surety 
Co. V. McNeill’s Guardian, supra. 

4Sn Neb.—Olsen v. Marsh, 8 N.W.2d 


169—Wilkins V. Deal, 257 N.W. 486, 
128 Neb. 78. 

Ohio.—Continental Casualty Co. v. 
Ackerman, 2 N.E.2d 778, 52 Ohio 
App. 15. 

S.C.—Glenn v. Worthy, 168 S.B. 706, 
169 S.C. 263. 

28 C.J. p 1286 note 9. 

Loans and Investments proper for 
guardian to make see supra §5 84, 
86 . 

47. Kan.—Sowers v. Pollock, 212 P. 

103, 112 Kan. 599, 30 A.L.H. 458. 
Tex.—^Freedman v. Vallie, Civ.App., 
75 S.W. 322. 

Attempted approval by conit 
An order of the probate court au¬ 
thorizing a guardian to borrow and 
use for his own purposes funds of 
the ward committed to his care on 
his promissory note without securi¬ 
ty, is void and will afford no protec¬ 
tion to the guardian or his surety.— 
Sowers v. Pollock, 212 P. 103, 112 
Kan. 599, 80 A.L.R. 458. 

4a Ohio.—Continental Casualty Co. 
V. Ackerman, 2 N.E.2d 778, 52 Ohio 
App. 15. 

Tex.—Shaw v. Dalston, Civ.App., 18 
S.W.2d 216, error refused. 

28 C.J. p 1286 note 10. 

49, Neb.—Wilkins v. Deal, 267 N.W. 

486, 128 Neb. 78. 

28 CJ. p 1286 note 11. 

Ihiproper investments 
A guardian is not authorized by 
private contract to invest funds of 
his ward in land.—^American Surety 
Co. of New York v. Adams, 10 S.E.2d 
30, 190 Ga. 576. 

Xnvestmeat la proper security with* 
out court approval 
A guardian’s Investment of his 
ward’s funds in a security authorized 
by statute is not void for failure to 
obtain county court’s approval, but 
such an unapproved Investment Is 
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made at guardian’s peril, he and his 
sureties are not protected against 
resulting losses, and on final account¬ 
ing investment may be rejected by 
ward and amount thereof surcharged 
to guardian.—^Hlnes v. Armstrong, 77 
P.2d 671, 182 OkL 844—McDougal v. 
Kersey, 236 P. 7, 108 Okl. 231. 

50- Ga.—^American Surety Co. of 
New York v. Adams, 10 S.E.2d 30, 
190 Ga. 675. 

Failure to Inform court of ward’s and 
gnardlaiL’s Interest in land 
Where petition of guardian, who 
was decedent’s widow, to Invest 
funds of wards, who were decedent’s 
minor children, failed to disclose that 
land in which funds were proposed 
to be invested had been set apart 
from decedent’s estate as statutory 
year’s support to the guardian and 
wards as widow and minor children 
and, under an order granting the 
prayer of the petition for investment, 
the guardian invested the funds in 
the land, the transaction constituted 
breach of the guardian’s bond, which 
would support equitable action 
against the guardian’s legal repre¬ 
sentative and surety on the guardi¬ 
an’s bond to set aside the order for 
investment and to recover the amount 
of the Invested funds.—^American 
Surety Co. of New York v. Adams, 
supra. 

51. Fla.—Link v. Frlou, 156 So. 719, 
116 Fla. 337. 

28 C.J. p 1287 note 12. 

Sven though approved by court 
Where guardian made loan in vio¬ 
lation of statute, in that loan was 
to run for more than a year and was 
made on private security, guardian 
and surety were liable to ward for 
losses resulting from loan, even 
though it had been approved by coun¬ 
ty Judge.—Link v. Frlou, 156 So. 719, 
116 Fla. 887, 
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investment even though the ward may be able suc¬ 
cessfully to follow the fund invested; the selection 
of remedy to be pursued rests with the ward.®^ The 
sureties are not liable where in making the loan the 
guardian has complied with the statute which pre¬ 
scribes the measure of their liability,or where 
the guardian obtained a valid court order to make 
the specific investment and neither the guardian 
nor his surety is liable for losses to the ward’s es¬ 
tate due to depreciation in values of lawful invest¬ 
ments,®® unless it could have been prevented by the 
exercise of proper care on their part after obtain¬ 
ing knowledge of the facts.®® Where the guard¬ 
ian invests the ward's funds, although without an 
order of the court and without first making a prop¬ 
er investigation of investment, the surety is not lia¬ 
ble for loss resulting from a decline in the value of 
the investment where the investment was a proper 
one at the time made and a proper preliminary in¬ 
vestigation would not have prevented the loss.®^ 

Investment in guardiaWs name. Some courts hold 
that the investment of the ward's funds by the 
guardian in his own name does not alone constitute 
an absolute breach of the bond,®® and that liability 
on the bond for such breach is limited to the dam¬ 
ages caused by such breach.®® However, other 
courts hold that such an investment is a flagrant 
violation of duty, constituting a misappropriation 
and a breach of the conditions of the bond.®® 


Failure to invest. Under some bonds, and the 
statutes under which they are given, the guardian 
and his surety are liable for funds lost through his 
negligent failure to invest them.®^ Also the guard¬ 
ian’s failure to invest such of the proceeds of a 
sale of real property as are not needed for the 
ward's maintenance is a breach of a special sale 
bond under some statutes.®® A surety on a guard¬ 
ian’s bond is not liable for interest that the guardian 
could have realized by loaning the ward's money 
before the execution of the bond.®® 

d. Expenditures and Payments 
Whether the making of or failure to make a pay¬ 
ment or expenditure constitutes a breach of the bond 
depends on its nature and, in some instances, on whether 
or not it haa been directed by the court. 

The refusal or failure of the guardian to comply 
with his duty to pay for maintenance and educa¬ 
tion of the ward out of property under his control 
constitutes a breach of bond.®^ A parent who is 
a guardian of his minor children does not breach 
the bond by expending their estate for their support 
if he is unable to support them.®® However, the 
rule is otherwise where the children have by their 
labor compensated him for what he has expended 
in their support.®® 

The sureties of a guardian are responsible to an 
administrator for the amount which it becomes the 
duty of the guardian to refund to the administra¬ 
tor to pay debts against the estate.®*^ A refusal to 


52. Ind.—^National Surety Co. v. 
State, 103 N.E. 106, 181 Ind. 64. 

Attempt to follow funds Immaterial 
Attempt of wards, In suit on de¬ 
ceased guardian's bonds, to follow 
funds of estate Into proceeds of 
property purchased by guardian with¬ 
out authority, did not release surety 
from liability to account for proceeds 
of sale of property originally belong¬ 
ing to estate.—^American Surety Co. 
of New York v. Hayden, 160 So. 114, 
112 Fla. 17. 

53. Miss.—Cohn v. Winslow, 76 So. 
264, 116 Miss. 275. 

28 C.J. p 1287 note 14. 

54. Okl.—Mason v. Rose, 55 P.2d 
766, 176 Okl. 258—^Anderson v. Ma¬ 
lone, 6 P.2d 795, 154 Okl. 4. 

Payment of encumbraaoe on. property 
Inherited 

Where mortgaged realty was de¬ 
vised to minor by her father, and It 
appeared that best Interests of minor 
would be subserved by discharging 
the lien of that mortgage out of 
ward’s funds, county court had ju¬ 
risdiction to authorize the guardian 
to do so, and hence surety on guard¬ 
ian's bond was not liable to minor 


because the realty was thereafter 
sold to pay the debts of her father’s 
estate.—Skinner v. Maryland Casual¬ 
ty Co., 82 P.2d 1001, 183 Okl. 469. 

55. Ky.—^Fidelity & Casualty Co. of 
New York v. Pippin, 124 S.W.2d 62, 
276 Ky. 393—U. S. Fidelity & Guar¬ 
anty Co. V. Drlnkard, 63 S.W.2d 916, 
250 Ky. 695. 

Property inherited 

A gruardlan and his bondsmen were 
not chargeable for full par value of 
wards* stock inherited from their fa¬ 
ther and which guardian failed to 
invest in safe interest-bearing secu¬ 
rities, as reoLulred by statute, where 
guardian was attempting to preserve 
his wards' Interest In corporation 
which over a period of more than 
ten years had been a great money 
maker and there was no ready sale 
for wards* stock at time It came Into 
guardian's hands.—^Davidson’s Adm’z 
V. Davidson, 117 S.W.2d 1044, 274 
Ky. 28. 

56. Ky.—^Fidelity & Casualty Co. of 
New York v. Pippin, 124 S.W.2d 
62, 276 Ky. 893. 

67. Wash.—In re LeFevre’s Guardi¬ 
anship, 113 P.2d 1014, 9 Wash.2d 
146. 


58. Wash.—^In re LeFevre's Guardi¬ 
anship, supra. 

28 C.J. p 1287 note 15. 

69. Wash.—In re LeFevre’s Guardi¬ 
anship, supra. 

60. Mo.—State v. Smith, 120 S.W. 
614, 139 Mo.App. 101. 

61. Tex.—U. S. Fidelity & Guaran¬ 
ty Co. V. Taggart, Civ.App., 194 
S.W. 482. 

68i. Ind.—Cogswell v. State, 65 Ind. 

1 . 

Mass.—^McKlm v. Morse, 130 Mass. 
439. 

63. Tex—^Freedman v. Vallle, Civ. 
App., 76 S.W. 822. 

Liability of sureties for Interest gen¬ 
erally see Infra § 209. 

64. Md.—State v. Fidelity & Deposit 
Co.. 104 A. 278, 132 Md. 464. 

Mich.—In re Appeal of Schlee, 32 N. 
W. 717, 65 Mich. 362. 

65. Ky.—Overfleld v. Overfield, 80 
S.W. 994, 17 Ky.L. 318. 

6& Ky.—Bell v. Kinneer, 40 S.W. 
686, 101 Ky. 271. 19 Ky.L. 545, 72 
Am.S.R. 410. 

28 C.J. p 1287 note 35. 

67. Ky.—^Wilson v. Soper, 18 RMon. 
411, 66 Am.D. 673. 
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pay a judgment based on a contract which does not 
bind the ward’s estate does not constitute a breach 
of the bond;®8 nor does the guardian’s failure to 
pay a debt owed by the ward’s estate, as ordered 
by the court, constitute a breach for which his sure¬ 
ties are liable.®® 

e. Accounting and Settlement 

A failure of the guardian to account as required by 
statutes or orders of court or to pay over the sum found 
due on final accounting will amount to a breach of his 
bond. 

Failure to account,^® or properly to account,*^! 
after citation^® or within the period prescribed by 
statute,*^® and to pay over the balance due,espe¬ 
cially where the court has ordered the payment to 
be made,^® is a breach of the bond for which the 
guardian and his sureties are liable. Ordinarily 
failure to account for, and pay over, the amount 
of an uncollected note not yet due is not unlawful 
and does not constitute a breach of the bond.*^® 
However, where the note was given by a nonresi¬ 
dent of the state for a part of the ward’s estate, 
and the transaction amounts to a removal of the 
ward’s property out of the state in violation of a 
statutory prohibition, the sureties are liable for the 
amount of the note on the failure of the guardian 
to account therefor.^^ 

Payment to successor. Refusal of a former 
guardian to obey an order of court to pay over 
money in his hands to a named person, described 
as having been appointed guardian, is none the less 
a breach of the bond because the person so named 
has not yet given bond as guardian.^® Also a fail¬ 
ure to pay over money to a successor, as ordered 


by the court, is a breach of the bond notwithstand^ 
ing the fact that the successor, without having ac¬ 
tually received the money, has charged himself with 
it.*^® However, a surety who gives bond that a 
guardian shall pay over according to the directions 
of the court is not liable for the failure of the 
guardian to pay over a balance found against him 
by referees appointed by the guardian and his suc¬ 
cessor without the knowledge of the surety.®® 

Intermediate account. Failure to render an in¬ 
termediate account is a breach of the bond,®^ but 
the mere nonpayment of a balance due at an annual 
settlement, there being no final settlement, does not 
fix any liability on the guardian or his sureties.®® 

Breach not proximate cause of loss. The guard¬ 
ian’s failure to file an inventory of the ward’s es¬ 
tate or make a settlement thereof does not make the 
surety on his bond liable for losses to the estate 
which were not caused by such failure.®® 

f. Control and Management of Estate by Sure¬ 
ties 

The sureties of the guardian, while bound to see that 
the conditions of his bond are complied with, are not 
ordinarily required to assume active management of the 
estate. 

It is the duty of the sureties on a guardian’s bond 
to see that the conditions of the bond are fulfilled 
by the guardian,®^ and that he performs his duty 
toward the wards.®® If the guardian as an individ¬ 
ual owes money to the minors, the obligation rests 
on the surety to see that the guardian collects the 
money from himself and accounts to the minors 
for it.®® If a mortgage owned by the ward is as- 


68. Ga.—^Fidelity & Deposit Co. v, 
Hlch, 50 S.E. 838, 322 Ga. 506, fol¬ 
lowed In Rich V. Fidelity & Deposit 
Co., 65 S.R 336, 126 Ga. 466. 

68. Okl.—Mitchell v. U. S. Fidelity 
& Guaranty Co., 43 P.2d 58, 171 
Okl. 400. 

70. Kan.—Zavesky v. Maryland Cas¬ 
ualty Co., 16 P.2d 504, 136 Kan. 
478. 

S.C.—^Lyerly v. Teadon, 19 S.B.2d 
648, 199 S.a 363. 

Tex.—^American Indemnity Co. v. 
Padgett. Clv.App.. 136 S.W.2d 254. 

28 C.J. p 1287 note 22. 

Accounting and settlement as condi¬ 
tion precedent to suit see infra S 
213 d. 

71. Ala.—^Bean v. Bean, 114 So. 692, 
217 Ala. 93. 

72. Mass.—^Dawes v. Bell, 4 Maes. 
106. 

28 C.J. p 1287 note 23. 

7a Me.—Pierce v. Irish, 31 Me. 254. 

28 C.J. p 1287 note 24. 

39 C.J.S.—23 


74t, CaL—Smith v. Fidelity & De¬ 
posit Co. of Maryland, 19 P.2d 1018, 
130 Cal.App. 45. 

Kan.—^Zavesky v. Maryland Casual¬ 
ty Co.. 16 P.2d 604, 136 Kan. 478. 
S.C.—^Lyerly v. Yeadon, 19 S.B.2d 
648, 199 S.C. 363. 

28 C.J. p 1287 note 26. 

Payment by unpaid check Insuffident 
Ky.—Fidelity & Casualty Co. of New 
York V. Miller’s Guardian, 29 S.W. 
2d 696, 235 Ky. 109. 

Ward entitled to Judgment 
Where guardian’s estate could not 
pay amount due ward, ward was en¬ 
titled to judgment against surety on 
guardianship bond for such amount, 
f—Andrews v. IT. S. Fidelity & Guar¬ 
anty Co., 151 S.B. 746, 154 S.C. 466. 
75- Cal.—Smith v. Fidelity & De¬ 
posit Co. of Maryland, 19 P.2d 1018, 
130 Cal.App. 45. 

28 C.J. p 1287 note 26. 

76. Ind.—^Hlpes v. State, 69 Ind. 403. 

77, Ky.—Lyne v. Perrin, 31 S.W, 869, 
97 Ky. 788, 17 Ky.L.. 604. 
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78. U.S.—U. S. V. Nichols. D.C.. 27 
F.Cas.No.15,876, 4 Cranch C.a 290. 

28 C.jr. p 1287 note 27. 

79. Md.—Byrd v. State, 44 Md. 492. 

80. Pa.—Commonwealth v. Simon- 
ton, 1 Watts 310. 

81. Ind.—Elceman v. State, 75 Ind. 
46. 

Ky.—Black v. Kaiser, 16 S.W. 89. 91 
Ky. 422, 13 Ky.L. 11. 

88. Ark.—Sebastian v. Bryan, 21 
Ark. 447. 

83, Ky.—^National Surety Co. v. Mc¬ 
Neill's Guardian, 66 S.W.2d 721, 
251 Ky. 509. 

84. Mo.—State v. Branch, 52 S.W. 
390. 151 Mo. 622. 

28 C.J. p 1288 note 39. 

85. Kan.—^Zavesky v. Maryland Cas¬ 
ualty Co., 16 P.2d 504, 136 Kan. 
478. 

86, Kan.—^Zavesky v. Maryland Cas¬ 
ualty Co., supra. 
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signed by the guardian to a surety as indemnity, 
the surety must use due diligence to enforce it.S7 
However, it is not expected that a surety on a 
guardian’s bond will actively concern himself with 
the interest of the ward. That is a matter for the 
guardian, and the surety’s failure so to interest 
himself can hardly entail a charge of participation 
in concealment of fraud.88 It is not the duty of the 
sureties of a deceased guardian to apply to the 
court for the appointment of a new guardian 
nor is it either their right or duty to take posses¬ 
sion of the ward's estate and manage it for his 
benefit.80 A surety of a deceased guardian may 
present the latter’s account to his administrator for 
settlement and allowance; but it is not his duty to 
do so, and a failure to do so does not render the 
surety a participant in the concealment of the guard¬ 
ian’s fraud complained of.^i 

g. Duration of Liability and Time of Breach; 

Successive Bonds 

The liability of the obligors on a guardian’s bond la 
in general a continuing one and exists until the conditions 
of the bond are fulfilled. The sureties, however, while 
bound for breaches of the bond occurring after Its execu¬ 
tion and during Its lifetime, are not in ali cases regarded 
as liable for prior breaches, the question being controlled 
by the terms and nature of the bond and the applicable 
statutes. 

A guardian’s bond is a continuing one against the 
obligors and their estates until all of its conditions 


are fulfilled.^^ The sureties on a guardian’s bond, 
including sureties on a new or additional bond,9^ 
are liable to the ward for defaults of the guardian 
constituting breaches of the bond occurring after 
the execution of the bond and during its lifetime; 
and such liability continues as to diversions of the 
ward’s funds by the guardian which continue beyond 
the termination of the surety’s suretyship, even 
though such a continuance makes a succeeding sure¬ 
ty also liable but sureties are not liable for mis¬ 
appropriations which occurred subsequent to their 
release and discharge.®® 

Defalcation prior to execution of bond. Wheth¬ 
er sureties on a guardian’s bond are liable for defal¬ 
cations by the guardian prior to the execution of the 
bond is a question on which the authorities are di- 
vided.®7 In some jurisdictions if the bond does not 
expressly provide that it shall operate retrospective¬ 
ly, the sureties are not liable for property received 
and converted or wasted by the guardian before the 
bond was g^ven.®8 In other jurisdictions the rule is 
otherwise.®® 

If the bond, by its terms, relates back and covers 
breaches prior to its execution, as where it under¬ 
takes that the guardian shall pay all sums due the 
ward on the termination of the guardianship,l or 
that he shall faithfully discharge the office of guard¬ 
ian and render a fair and just account thereof, or 


87. Pa.—^In re Barton’s Estate, 3 
Del. Co. 338. 

88. TJ.S.—^Newberry v. Wilkinson, 
Wash., 199 P. 673, 118 C.C.A. 111, 
affirming O.C., 190 F. 62. 

89. Iowa.—^Eles v. Brown, 268 N. 
W. 910, 222 Iowa 64. 

Jjlablllty not Incnrred from fallnrs 
to ask appointment 
Failure to apply for appointment 
of new guardian does not render 
surety liable for loss to ward’s es¬ 
tate which occurred after gruardlan’s 
death.—^Kies v. Brown, supra. 

9a Iowa.—^Eies v. Brown, supra. 

28 C.J. p 1288 note 42. 

91. TJ.S.—^Newberry v. Wilkinson, 
Wash., 199 F. 673, 118 C.C.A. 111, 
affirming, C.C., 190 F. 62. 
Attorney’s fees for making of final 
report of deceased guardian see in¬ 
fra § 210. 

99. Conn.—Olmsted v. Olmsted, 38 
Conn. 309. 

Discharge or release of sureties see 
infra §S 207-208. 

Dnrinff minority 

A bond conditioned for faithful 
performance of duties of minor’s 
guardian covers the continuing du¬ 
ties arising throughout the ward’s 
minority and is essentially a con¬ 


tinuing obligation.—^Tltle Guaranty & 
Surety Co. v. State of Missouri ex 
rel. and to Use of Stormfeltz, C.C.A. 
Mo., 105 F.2d 496. 

Term of new bond 
The term of a new guardianship 
bond which has been substituted for 
an existing one pursuant to statute 
is from the Inception of the guardi¬ 
anship to the date of a valid release 
and discharge of the surety.—Stand¬ 
ard Accident Ins. Co. v. Stewart, 85 
P.2d 277, 184 Okl. 109. 

93. Ga.—Huson v. Green, 16 S.E. 
265, 88 Ga. 722. 

94. Ga.—^National Surety Co, v. 
Clark, 173 S.E. 210, 48 Ga.App. 766, 
affirmed Clark v. National Surety 
Co., 178 S.B. 148, 180 Ga, 161. 

Mont.—^Mitchell v. Columbia Casual¬ 
ty Co.. 106 P.2d 344, 111 Mont. 88. 
N.C.—Jones v. Hays, 38 N.C. 602, 44 
Am.D. 78. 

28 C.J. p 1292 note 17. , j 

Giving of new or additional bond as 
release of sureties on original bond 
see infra S 207e. 

Snretiss on both bonds 
Where two bonds with different 
sureties are given, the sureties on 
both are liable to the ward for de¬ 
faults occurring subsequent to the 
execution of the bonds and before 
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the sureties have been discharged or 
their liability terminated according 
to the terms of the bonds.—^Beakley 
V. Cunningham, 166 S.W. 269, 112 Ark. 
71. 

95. N.Y.—In re Sacks’ Estate, 274 
N.T.S. 707, 163 Misc. 262. 

96. Okl.—Standard Accident Ins. Co. 
V. Stewart, 85 P.2d 277, 184 Okl. 
109. 

97. Mont.—^Mitchell v. Columbia 
Casualty Co., 106 P.2d 844, 111 
Mont 88. 

9a Ind.—^Howe v. White, 69 N.B. 

684, 162 Ind. 74. 

28 CJ. p 1289 note 77. 

Xlability under bond snbstltiLted for 
general mortgage 
Surety on natural tutrix's bond 
substituted for general mortgage 
was liable for funds to amount of 
bond secured by mortgage coming 
into tutrix’s possession before exe¬ 
cution of bond.—Carter v. .ffltna 
Casualty & Surety Co. of Hartford, 
Conn., 115 So. 662, 165 Lsl 478. 

99. U.S.—^Waldrep v. Merkle, D.C. 

Okl., 38 F.Supp. 165. 

Neb.—Wilkins v. Deal, 267 N.W. 486, 
128 Neb. 78. 

28 QJ. p 1290 note 78. 

1. Ark.—State v. Buck, 37 S.W. 881, 
68 Ark. 218. 
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similar provisions,^ the sureties thereon are liable 
for defalcations of the guardian occurring prior to 
its execution. Also, it has been held that, if the 
guardian was solvent at the time of the execution 
of the bond, so that he could at that time have made 
good his prior defalcations, the sureties on his bond 
are liable therefor.^ 

Second or subsequent bond. According to many 
authorities, depending, however, on statutory pro¬ 
visions and the peculiar conditions of the particu¬ 
lar bond, sureties on a subsequent bond are also lia¬ 
ble with the sureties on the prior bond or bonds for 
defaults of the guardian occurring prior to the ex¬ 
ecution of the subsequent bond> In some jurisdic¬ 
tions sureties on a second or subsequent general 
bond of a guardian, which does not expressly limit 
liability to losses occurring after a fixed date, are 
liable for any loss arising out of a failure of the 
guardian faithfully to execute his duties, even 
though the defalcation occurred prior to the execu¬ 
tion of the bond;® and in other jurisdictions it is 
held that a subsequent bond, conditioned on the 
faithful discharge by the guardian of all his duties, 
even though not considered to operate retrospec¬ 
tively, imposes liability on the sureties thereon for 


the guardian's failure to account for and make good 
losses resulting from his wrongdoing prior to the 
execution of such subsequent bond.® Sometimes 
by the very terms of a second bond or of the order 
in pursuance of which it is given the sureties there¬ 
on are liable only for prospective misappropria- 
tions.7 

Additional or cumulative bond. The authorities 
agree that, where a second bond is merely addition¬ 
al or cumulative security, it covers past defaults and 
that the sureties on both bonds may be held liable 
to the ward for such defaults,® the liability of the 
sureties on the second bond being based, in some 
jurisdictions, on the theory of a continuing breach,® 
and in others, on the failure of the guardian, on 
the expiration of his guardianship, to pay over and 
deliver to the person entitled thereto all the estate 
remaining in his hands or due from him on such 
settlement.!® 

Bond in discharge ofj or substitution for, prior 
bond. In some jurisdictions a second or subsequent 
bond, given in discharge of, or in substitution for, 
an original or prior bond, covers past as well as fu¬ 
ture defaults,!! and this is true regardless of the 
solvency or insolvency of the guardian at the time 


2. Wash.—Owens v. McMahan, 210 
P. 200, 122 Wash. 191. 

3. Wash.—Owens v. McMahan, su¬ 
pra. 

4. N.C.—^Thornton v. Barbour, 169 

S.K 153, 204 N.C. 688. 

28 C.J. p 1292 note 18. 

5. U.S.—^Maryland Casualty Co. v. 
Waldrep, C.C.A.Okl., 126 F.2d 655 
—Waldrep v. Merkle, D.C.Okl., 38 
F.Supp. 165. 

DeUnquenoles as of date of final ao- 
oonntlng* 

If at the time the guardian flies 
his flnal account he fails to account 
for any property which came into 
his hands as guardian, the dellnQuen- 
cles are as of the date of such flnal 
accounting and not when the mis¬ 
appropriation of the funds actually 
occurred.—Waldrep v. Merkle, supra. 

6. Minn.—^Bremen v. O’Connell, 241 
N.W. 64. 185 Minn. 409. 

7. Miss.—^^tna Indemn. Co. v. State, 
67 So. 980, 101 Miss. 703, 39 L..R.A., 
N.S., 961. 

Tex.—^American Bonding Co. v. Foun¬ 
tain, Clv.App., 196 S.W. 676. 

8. Iowa.—^Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 600, 
207 Iowa 668. 

Ky.—^Abshire v. Rowe, 66 S.W. 394, 
112 Ry. 546. 56 L.R.A. 936, 99 Am. 
S.R. 302—Hutchcraft v. Shrout's 
Heirs, 1 T.B.Mon. 206, 15 Am.D. 
100 . 

N.C.—Jones v. Hays. 38 N.C 602, 44 
Am.D. 78. 


28 C.J. p 1292 note 19. 

Liability of successive sureties as 
between themselves see Infra § 
202 d. j 

Xh G-eorgia it has been stated, in a 
case which made no reference to the 
case of Remington v. Hopson, 72 S.F. 
918, 137 Oa. 95, that a surety on a 
gueu*dlan’s bond, executed as an “ad¬ 
ditional bond” and not as a “new 
bond," “is liable for devastavits com¬ 
mitted only after the execution of 
the new bond,” where the surety on 
the original bond was not discharg¬ 
ed.—^National Surety Co. v. Clark, 173 
S.E. 210, 48 GaApp. 766, afllrmed 
Clark V. National Surety Co., 178 S. 
E. 148, 180 Ga 161. 

What ooiDLstltutes s^Ulltlonal bond 

(1) Where court directs guardian 
to furnish another bond because of 
Insolvency of surety on existing 
bond, and guardian complies there¬ 
with, but no accounting Is had, and 
no order of court releasing the prior 
bond Is made, the new bond Is an 
additional and not a substitute bond. 
—Wilkins V. Deal, 267 N.W. 486, 128 
Neb. 78. 

(2) New bond by guardian not re¬ 
leased In statutory manner Is not 
substitute bond, hut additional se¬ 
curity, under which sureties are lia¬ 
ble for guardian’s defalcations prior 
to execution.—^Brooke v. American 
Sav. Bank of Muscatine, 223 N.W. 
500, 207 Iowa 668. 

(3) Where one was public guardi¬ 
an by virtue of being public admin- 
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Istrator, and at the termination of 
his office a new bond was given for 
him as guardian and curator "in his 
private capacity,” such bond, as re¬ 
spects the liability of the sureties, 
was not an “additional” bond to 
guarantee the faithful performance 
of his duty as public administrator, 
but was limited to the faithful per¬ 
formance of his duties as private 
guardian.—State v. Hardy, 206 S,W. 
904, 200 Mo.App. 405. 

Duty to asoertala ooudltloiL of estato 
The duty devolves on the subse¬ 
quent surety to ascertain condition 
of ward's estate before binding him¬ 
self as surety on guardian’s bond. 
—Wilkins V. Deal, 267 N.W. 486, 128 
Neb. 78. 

9. Ark.—^Beakley v. Cunningham, 
166 S.W. 269, 112 Ark. 71, 

IQi Ky.—^Abshire v. Rowe, 66 S.W. 
394, 112 Ky. 646, 66 L.R.A. 936, 99 
Am.S.R. 302. 

Neb.—Wilkins v. Deal, 267 N.W. 486, 
128 Neb. 78. 

11. Ga.—Sutton v. Williams, 1 S.E. 
176, 77 Ga. 670. 

Iowa.—Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 500, 
207 Iowa 668. 

Ky.—Abshire v. Rowe, 66 S.W. 894, 
112 Ky. 545, 66 L.R.A. 936, 99 Am. 
S.R. 302. 

Ohio.—Continental Casualty Co. v. 
Ackerman, 2 N.E.2d 778, 62 Ohio 
App. 16. 

Okl.—Standard Accident Ins. Co. v. 
Stewart, 85 P.2d 277, 184 Okl. 109. 
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of the execution of the bond,l2 and although the 
former sureties are validly released;^® and the 
sureties on both bonds are liable to the ward for 
any past devastavits,!^ liability of the sureties on 
the second or subsequent bond for defalcations oc¬ 
curring before its execution being based, in some 
cases, on the theory of a continuing breach.^® In 
other jurisdictions the second bond, in such case, is 
held prospective only in operation and in some 
of these jurisdictions it is held that the sureties on 
the second bond may be held liable for the same loss 
as those on the first bond, although not for the same 
breach, on the theory that, since it is the guardian’s 
duty faithfully to discharge his trust according to 
law, make a true account, and on final settlement 
pay over the amount due, it is his duty, where he is 
able to do so, to replace or collect, during the life 
of the second bond, money or other property wrong¬ 
fully converted or invested by himself prior to its 
execution, and that for his failure so to do the sure¬ 
ties on such second bond may be held liable,even 
though they are not liable for the wrongful conver¬ 
sion or investment, as such, because it occurred pri¬ 
or to the execution of the second bond^s The 
courts, in other jurisdictions, reject the theory of 
a continuing breach and, where the second bond is 
not retrospective in terms, confine liability for de¬ 
falcations occurring before the execution of the sec¬ 
ond bond to the sureties on the first bond,i9 except 
that sureties on the second bond are liable for de¬ 
falcations which first occurred before its execution, 
where the property misappropriated is carried for¬ 
ward in the guardian’s accounts or settlements,^0 
or where the guardian replaces the money after the 
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execution of the bond and then fails to account 
therefor.21 

Where prior bond invalid. It has been held that,. 
where the prior bond was invalid as to the surety 
thereon so that the subsequent bond was not cumu¬ 
lative thereto or in discharge thereof, if there is no 
express or implied stipulation in the second bond 
as to past waste or misconduct by the guardian, the 
surety thereon is liable only as to a devastavit or 
breach of duty committed by the guardian after its 
execution; but that, since it is the guardian’s duty 
to make good his misappropriations, his failure so 
to do, if at the time of the execution of the second 
bond the guardian was solvent, is a breach of the 
second bond for which the surety thereon is liable.^^ 

Person becoming party to existing bond. A per¬ 
son who signs a guardian’s bond at a time subse¬ 
quent to its execution becomes liable thereon as an 
original obligor, the same as if he had signed.it at 
the time it was executed, and as such is liable for 
defalcations of the guardian which occur during the 
life of the bond, including the period prior to the 
time that he signed it.23 

Statutes rendering liability cumvdative. In some 
jurisdictions, as to the ward, the new sureties on 
statutory biennial renewal bonds of a guardian are 
cumulative to the former sureties and their liability 
extends not only to the future action of the guard¬ 
ian, but relates back to his first appointment and 
is coextensive with the guardianship and the 
same rule of liability applies where the new sure¬ 
ties are given by way of counter-security,^^ or by 


la Iowa.—^Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 600, 
207 Iowa 668. 

13l Iowa.—Brooke v. American Sav. 
Bank of Muscatine, supra. 

Ga.—^Hooks V. Fidelity & Depos¬ 
it Co., 69 S.m 484, 135 Ga. 396. 
Ohio.—Continental Casualty Co. v. 
Ackerman, 2 N.E.2d 778, 62 Ohio 
App. 15. 

15. Ark.—^Dlffle v. Anderson, 208 S. 
W. 428, 137 Ark. 151. 

Id. Mlsa—^.Sitna Indemnity Co. v. 
State, 57 So. 980, 101 Miss. 703, 39 
D.R.A.,N.S.. 961. 

28 C.!. p 1292 note 28. 

Dlscharcre of sureties on application 
to, and order of, court see infra S 
207 sr. 

17. Miss.—^^tna Indemnity Co. v. 
State, 57 So. 980, 101 Miss. 703, 39 
D.R.A.,N.S., 961. 

Mont—^Mitchell v. Columbia Casual¬ 
ty Co., 106P.2d 344, 346, 111 Mont i 
88, cltlngr Vk>xpii8 Juris. 1 


Bond glvaxL prospective effect 
Only a prospective effect Is given 
a bond, conditioned that the guard¬ 
ian shall faithfully execute the du¬ 
ties of his trust according to law, 
by holding that its condition has not 
been performed unless the guardian 
has paid '*all the estate, moneys, and 
effects . • . due from him" on 

the final account, whether or not 
they first became due to the estate 
before or after the effective date of 
the bond.—^Mitchell v. Columbia Cas¬ 
ualty Co., 106 P.2d 344, 346, 111 
Mont 88. 

Failure to ooUect Improper loan 
The sureties on a gruardlan's sec¬ 
ond bond are liable for the loss of 
money wrongfully loaned by the 
guardian before the execution of the 
second bond, but which he might 
have collected after its execution.— 
McWilliams v. Norfieet, 63 Miss. 183. 

18. Miss.—^tna Indemnity Co. v. 
State, 57 So. 980, 101 Miss. 703, 
39 L.H.A.N.S., 961. 
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19. Mo.—State v. Hardy, 206 S.W. 
904, 200 Mo.App. 405. 

28 C.J. p 1293 note 30. 

20. Mo.—State v. Bllby, 50 Mo.App. 
162. 

Tex.—Freedman v. Vallle, Clv.App.; 
75 S.W. 322. 

21. Ind.—Parker v. Medsker, 80 Ind. 
155. 

22. Ga—Fidelity & Deposit Co. of 
Maryland v. Norwood, 144 S.E. 
387, 38 GaApp. 634. 

23. Ill.—Ammons v. People, 11 Ill. 

6 . . 

28 C.J. p 1093 note 42. 

24. Tenn.—^Crook v. Hudson, 4 Lea 
448—Tennessee Hospital v. Fuqua 
1 Lea 608—Jamison v. Cosby, 11 
Humphr. 273—McCulston v. Hag¬ 
gard, 109 S.W.2d 413, 21 TenmApp. 
277—Williams v. Hollis. 14 Tenn. 
App. 374—Collins v. Knight, 3 
Tenn.Ch. 183. 

25. Tenn.—Steele v. Reese, 6 Terg. 
263. 
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way of substitution for old sureties released ac¬ 
cording to law.26 

Stipulation on becoming surety. Where a surety 
becomes such only after the insolvency of the guard¬ 
ian and his original surety and only on condition 
that his responsibility shall be limited to the funds 
in the hands of the guardian at the time, the wards 
cannot accept the benefits of the contract and re¬ 
pudiate its conditions; and, regardless of whether 
or not the agreement is binding on the infant wards, 
they can enforce it only according to its terms.^? 

Assumption by one corporate surety of the liabili¬ 
ty of another. A contract, under which a corporation 
assumes liability for losses arising under another 
surety company’s bonds after a specified date, does 
not render the corporation liable on a guardian’s 
bonds, for which such other company is surety, for 
losses caused by acts of a guardian prior to the date 
specified, even though they were adjudicated there- 

after.28 

§ 199. - Special Sale Bond 

A special sale bond does not cover any devastavit of 
the estate. It secures a compliance with the sale order 
and covers fraud In Its procurement, and renders the 
surety thereon liable for the proceeds of the sale, but 
not for devastavlts of the guardian not connected there¬ 
with. 

The special bond given by a guardian on procur¬ 
ing a license to sell his ward’s real estate is not a 
general one covering any devastavit of the estate.29 


It secures a compliance with the order of court is-, 
suing the license,^^ and covers fraud in the procure-, 
ment of the order of sale,8i and, as appears infra 
§ 201, covers the proceeds of the sale. It does not 
cover the faithful performance by the guardian of 
his duties generally, but only of such duties as come 
within the scope of the bond;®^ the sureties thereon 
are not liable for the loss or misappropriation o-f 
general funds arising from sources independent of 
the sale for which the bond was given;®® and where 
the guardian has accounted for the proceeds of the 
sale, there is no liability on the part of the sureties 
on the special sale bond, regardless of what sum may 
be due the wards from the guardian.®^ The object 
of the bond is not simply that the sale should be 
fairly made and that the gi'ardian should report 
it; and the guardian, in order to account for the 
proceeds of the sale properly, must not only charge 
himself therewith, but must also safely keep and 
properly disburse them.®® A conversion of the pro¬ 
ceeds of sale by the guardian is a breach of the 
bond.®® The sureties are not liable beyond the con¬ 
ditions in the bond.®*^ They are not liable for the 
reimbursement of the purchaser on the sale being 
set aside.®® 

The guardian and his sureties on a bond exacted 
as a condition precedent to the guardian’s sale of 
the ward’s realty are liable for its breach, even 
though at the time of its execution the statute which 
required the giving of such a bond as a jurisdic- 


Tenn.—Crawford v, Penn, 1 
Swan 387. 

87. Pa.—Woomer’s Appeal, 22 A. 
749, 144 Pa. 383. 

8& IT.B.—^National Surety Corpora¬ 
tion v. Williams, C.C.AArk., 110 
P.2d 873, certiorari denied Wil¬ 
liams V. National Surety Corpora¬ 
tion, 61 S.Ct 40, 811 U.S. 674, 85 
KEd. 433. 

N.T.—Cheney v. National Surety 
Corporation, 10 N.T.S.2d 706, 256 
App.Dlv. 1041, followed in Wing v. 
National Surety Corporation, 10 
N.Y.S.2d 707, 266 App.Dlv. 1041, 
reargument denied 12 N.Y.S.2d 772, 
256 App.Dlv. 913, reargument de¬ 
nied Cheney v. National Surety 
Corporation, 12 N.Y.S.2d 772, 267 
App.Dlv. 913, affirmed Wing v. Na¬ 
tional Surety Corporation, 28 N.E. 
2d 24, 288 N.Y. 603. 

XdahUlty not Impoeed hy 0111 ) 800 . 110111 ; 
decree, or aoconnt, or failure to 
pay 

The mere entry of a decree, or the 
filing of an account, or the failure of 
the guardian to maJee payment as di¬ 
rected by decree, after the date spe¬ 
cified as that from which liability 
commenced, is, standing alone, in¬ 


sufficient to impose liability on the 
corporation which assumed liability 
on the surety company's bonds.—^In 
re Sacks' Estate, 274 N.Y.S. 707, 163 
Mlsc. 262. 

Property diverted but not dissipated 
Where the guardian misused his 
ward's funds by putting them into 
his business, but they were not dis¬ 
sipated, or at least not all of them, 
at the time as of which the corpora¬ 
tion assumed liability for losses, the 
corporation is liable for the loss 
arising from the continuing use of 
such funds by the guardian to the 
extent that they were actually ex¬ 
istent at that time.—In re Sack's 
Estate, supra. 

89. Okl.—^National Surety Co. v. 
Green. 240 P. 1064, 113 Okl. 177— 
Furgerson v. Renfrew, 232 P. 847, 
112 OkL 140. 

28 C.J. p 1286 note 8. 

Bond by foreign guardian 
Bond given by foreign guardian li¬ 
censed to sell real estate is a “spe¬ 
cial bond."—^In re Kincaid's Guardi¬ 
anship. 6 P.2d 212, 138 Or. 554, 78 
A.Ij.R. 667. 

80u Mich.—Schlee v. Darrow, 32 N. 

W. 717, 66 Mich. 362. 

28 C.J. p 1286 note 3. 
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31. Ark.—Jordan v. Midland Sav¬ 
ings & Loan Co. of Denver, Colo., 
99 S.W.2d 260, 193 Ark. 813. 

38. Okl.—^National Surety Co. v. 
Washington, 170 P. 1142, 67 Okl. 
286. 

Tex.—^National Surety Co. v. Hemp¬ 
hill, Clv.App., 13 S.W.2d 921, error 
refused. 

33. Ohio.—Swisher v, McWhlnney, 
60 N.E. 665, 64 Ohio St. 343. 

Okl.—^National Surety Co. v. Green, 
240 P. 1064, 113 OkL 177—B^irger- 
son V. Renfrew, 232 P. 847, 112 
Okl. 140. 

28 C.J. p 1286 note 8. 

34. Tex.—^National Surety Co. v. 
Hemphill. Clv.App., 13 S.W.2d 921, 
error refused. 

35. Ark.—Gravette v, Williams, 298 
S.W. 886, 176 Ark. 146. 

36. Mich.—^In re Appeal of Schlee, 
32 N.W. 717, 65 Mich. 862. 

28 C.J. p 1286 note 6. 

37. Okl.—Reed v. U. S. Fidelity & 
Guaranty Co., 52 P.2d 822, 176 OkL 
226. 

28 C.J. p 1286 note 6. 

38. Okl.—Reed v. U. S. Fidelity & 
Guaranty Co.,, supra. 
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tional foundation for the order of sale had been re- 
pealed.8^ 

§ 200. Liability for Particular Funds or Prop¬ 
erty 

a. In general 

b. Property held in capacity other than 

as guardian 

c. Property received before execution of 

bond 

d. Debts due from guardian personally 

to ward 

a. In General 

In general the guardian and hta sureties are liable 
on the bond for, and only for, all funds and personal 
property which came Invo, or were in, the hands of the 
guardian as such during the guardianship, and for the 
increase and profits thereof, and for the funds or other 
property which he should and could have collected and 
reduced to possession. 

Within the limit of the penalty of the bond, see 
infra § 209, and with the exception of the proceeds 
of the sale of real property in some jurisdictions, 
see infra § 201, the guardian and sureties are liable 
on the bond for all funds and personal property of 


the ward which come into the hands of the guardian 
as such during the guardianship,^® however such 
funds and property may have come into his hands, 
and notwithstanding irregularities in the receipt, 
or in the transactions or proceedings leading up to 
the receipt, thereof,^^ and including not only prop¬ 
erty of the ward which was in the hands of the 
guardian at the time of the execution of the bond, 
see infra subdivision b of this section, but also prop¬ 
erty which comes into his hands thereafter.^3 The 
bond covers the increase and profits of the ward’s 
.estate.4^ 

Although the guardian is ordinarily held not to be 
in default as to assets which have not come into his 
hands,^® his bond does cover funds which he might 
and could have collected and reduced to possession 
by a faithful administration of his office, either from 
third persons, see supra § 198a, or from himself, see 
infra subdivision d of this section. The sureties 
cannot be charged with items which are not charge¬ 
able against the guardian,^® or which are not cov¬ 
ered by the bond.-*^ They are not liable for funds 
or property received by the guardian after he has 
been removed,^® or after they have been dis- 


89. Fla.—Caxroll v. Carroll, 172 So. 
916. 127 Fla. 226. 

4a U.S.—Waldrep v. Merkle, D.C. 

OkL. 38 F.Supp. 165. 

IdaJbo.—^Hill v. Federal Land Bank. 

80 F.2d 789, 59 Idaho 136. 

Ky.—^Fidelity & Casualty Co. of New 
York V. Miller's Guardian, 29 S.W. 
2d 595. 235 Ky. 109. 

28 C.J. p 1288 note 49. 

Liability for: 

Funds Improperly loaned or In¬ 
vested see supra S 198 e. 

Funds not collected see supra S 
198 a. 

Interest see infra. S 209. 

Property for wtaloh ffuardlan and 
surety liable 

(1) Surety of guardian, liable as 
guarantor for safety of funds of es¬ 
tate, Is liable for guardian's failure 
to produce or pay value of liberty 
bonds belonging to estata—^Foley's 
Adm’r v. Robertson's Guardian. 286 
S.W. 851, 215 Ky. 647. 

(2) Surety on guardian's bond Is 
liable for gniardian's failure to pay 
ward's share of estate In which 
guardian had interest and which 
came into her possession through 
Judicial proceeding.—Zavesky v. 
Maryland Casualty Co., 16 P.2d 504. 
136 Kan. 478. 

Bank deposits 

(1) Surety is liable for certificates 
of deposit where guardian account¬ 
ed for them in his settlement as part 
of assets of estate.—^Foley's Adm'r 


V. Robertson's Guardian. 286 S.W. 
851, 215 Ky. 647. 

(2) Where bond guaranteed repay¬ 
ment of deposits by guardian, it was 
immaterial how disputed items were 
carried on bank's books.—^Independ¬ 
ence Indemnity Co. v. Barber, C.C.A. 
Ga, 30 F.2d 768, certiorari denied 49 
S.Ct 482, 279 U.S. 868, 73 L.Ed. 
1005. 

(3) Savings account became de¬ 
posit of B, as guardian of minors, 
covered by Indemnity bond, where 
representatives of deceased's estate 
notified bank to transfer account— 
Independence Indemnity Co. v. Bar¬ 
ber, supra 

(4) Special deposit became depos¬ 
it of B, as guardian of minors, cov¬ 
ered by indemnity bond, where cer¬ 
tificate of deposit was indorsed to 
minors through guardian and bank 
had notice thereof.—Independence 
Indemnity Co. v. Barber, supra 

4L Wls.—Guardianship of Snyder, 
272 N.W. 1, 224 Wis. 200. Ill A.L. 
R. 261. 

42. U.S.—^Tltle Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz. C.C.A.M 0 ., 
105 F.2d 496. 

28 C.J. p 1289 note 62. 

Estoppel see infra § 206. 

Property distributed without 
Istraticm. 

(1) The sureties of guardian 
charged with having exchanged 
ward's stock, which came to him 
from his grandfather's estate, for 
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Other property which had not been 
entirely accounted for, could not 
avoid liability, in action on guard¬ 
ian's bond, on ground that property 
not accounted for had not been in¬ 
ventoried by grandfather's adminis¬ 
trators as part of his estate, where 
some of grandfather's property had 
been distributed by agreement among 
heirs.—Title Guaranty & Surety Co. 
V. State of Missouri ex rel. and to 
Use of Stormfeltz, supra. 

(2) Estate on which no adminis¬ 
tration had see 28 C.J. p 1289 note 
62 [a] (1). 

43. S.C.—Smith v. Moore, 95 S.B. 
851, 109 S.C. 196. 

Tex.—^American Indemnity Co. v. 

Padgett, Clv.App., 136 S.W.2d 264. 
28 C.J. p 1288 note 51. 

44. Miss.—State v. Hull. 53 Miss. 

626. 

Interest see infra § 209. 

45. N.J.—Ordinary v. Hopler, Sup., 
36 A. 769. 

4a Tex.—American Bonding Co. v. 

Fountain, Clv.App., 196 S.W. 675. 

28 C.J. p 1288 note 56. 

47. Pa.—^Hoppes v. Fidelity & I>e- 
posit Co. of Maryland, 44 Dauph. 
Co. 186. 

4a S.C.—Field V. Pelot, 16 S.C.Hq. 
870. 

28 C.J. p 1288 note 57. 

Removal of guardian from state as 
release of sureties sec Inflra § 207 

a. 
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charged,or after the ward becomes of age,®® 
or for money which comes into the hands of the 
guardian but does not belong to the ward,®^ or for 
money improperly paid to the guardian,® 2 or for 
money or property which the guardian has no au¬ 
thority to receive.®® 

Bond limited to particular fund. A bond for 
the protection of one fund in the hands of a guard¬ 
ian is not necessarily security for the protection of 
another fund subsequently coming into the hands of 
the guardian from another source.®^ 

Foreign assets. A general guardian’s bond cov¬ 
ers funds received by the guardian from assets sit¬ 
uated in a foreign state.®® 

b. Property Held in Capacity Other than as 
Guardian 

The sureties on the guardianship bond are liable 
only for funds or other property held or received by the 
guardian In his capacity as guardian; but where he oc¬ 
cupies a dual fiduciary capacity, and It Is his duty to turn 
over to himself as guardian property held by him In a 
capacity other than as guardian, and he Is able to do so, 
the sureties on his guardian’s bond are liable therefor. 


The sureties are not liable for funds or property 
received by the guardian otherwise than in his ca¬ 
pacity as guardian.®® However, it is a general rule 
that, where a person occupying the dual relation of 
guardian and executor or administrator or trustee 
holds funds in the latter capacity which are due and 
payable to the ward, the sureties on the guardian’s 
bond are responsible therefor;®*^ but if there is a 
right to elect as to the character in which the fiduci¬ 
ary shall hold the property, there must be some dis¬ 
tinct act which makes it chargeable to him as guard¬ 
ian, in order to render the sureties on his bond as 
guardian liable therefor.®® The theory on which the 
rule is based is that, where the duties to pay and 
to receive unite in the same person, the law pre¬ 
sumes the performance of the duty,®® and the sure¬ 
ties are held liable without further proof,®® such 
as proof of an actual transfer of assets.®^ Thus 
an order of the court, segregating the property, or 
any part of it, for the use and benefit of a minor 
heir, and directing it to be paid over to his guard¬ 
ian, is sufficient, without any formal transfer or de¬ 
livery of the property from the fiduciary as admin¬ 
istrator to himself as guardian, to impose liability 


Removal or resignation of guardian 
as release of sureties see Infra § 
207 b. 

49. S.C.—Hall V. Hall, 22 S.B1. 818, 
45 S.C. 166. 

Property received daring term of 
bond 

Surety Is liable on bond only for 
money or property coming into 
guardian’s hands during the term 
covered by the bond.—McCauley v. 
American Surety Co. of New York, 
263 F. 90, 81 Mont. 161. 

GOl Tenn.—Shelton v. Smith, 8 Baxt 
82. 

28 C.J. p 1288 note 58. 

51. Ind.—State v. Bond, 22 N.E. 998, 
121 Ind. 187. 

28 C.J. p 1288 note 59. 

Property hdld that of ward 
Restricted funds turned over to 
administrator of owner by Indian 
Agency under mistaken belief that 
restrictions had been removed do not 
constitute property of government or 
any of Its agencies, so as to relieve 
sureties of guardian of owner’s heir 
from liability for defalcation of such 
funds.—Cales v. Smith, 69 P.2d 384, 
180 Okl. 315, followed in 69 P.2d 389, 
180 Okl. 320, 69 P.2d 890, 180 Okl. 
820, and 69 F.2d 391, 180 Okl. 320. 

52. MdL—Hindman v. State, 61 Md. 
471. 

28 C.J. p 1289 note 60. 

53. Ky.—^Rudy v. Rudy, 140 S.'W. 
192, 145 Ry. 245. 

28 C.J. p 1289 note 61. 


54. Pa.—^In re Zwelghaft’s Estate, | 
24 Pa.Dlst. 69. 

55. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.MO., 
105 F.2d 496. 

28 C.J. p 1289 note 75. 

56. Ala.—^Bank of Guntersvllle v. 
U. S. Fidelity & Guaranty Co., 75 
So. 168, 201 Ala. 19. 

28 C.J. p 1288 note 56. 

57. Ala.—^Lane v. Lane, 199 So. 870, 
240 Ala. 447. 

28 C.J. p 1289 note 63. 

Guardian acting in two or more fidu¬ 
ciary capacities generally see su¬ 
pra 5 196. 

Liability as between sureties on 
guardianship and other bonds see 
infra § 202 f; Executors and Ad¬ 
ministrators § 955; and the C.J.S. 
title Trusts § 476, also 65 C.J. p 
1081 note 16-p 1082 note 19. 

Uhder statutory provision 
Under a statute providing that 
a person to whom letters axe issued 
is liable for money or other personal 
property of the estate which was in 
his hands, or under his control, when 
his letters were issued, no matter in 
what capacity it was received by him 
or how it came under his control, 
sureties on a guardian’s bond are 
liable for defalcations by the guardi- 
an while acting in another fiduciary 
capacity, where it was his duty to 
transfer the assets he held as such 
fiduciary to himself os guardian dur¬ 
ing the time he acted as guardian., 
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—In re Bunting, 43 N.B.2d 466, 288 
N.Y. 388, reargument denied 44 N.E. 
2d 623, 289 N.Y. 650, and reversing 
33 N.Y.S.2d 414, 263 App.Div. 976, 
modifying 23 N.Y.S.2d 926, 261 App. 
Div. 32, reargument denied 25 N.Y, 
S.2d 800, 261 App.Div. 890, motion 
denied 34 N.E.2d 900. 285 N.Y. 739, 
appeal dismissed 36 N.E.2d 698, 286 
N.Y. 664. 

Property held as executor or ad^ 
mlnlstrator of parent’s estate 
Where an individual, serving as 
executor of a father’s estate and as 
administrator of a mother’s estate, 
was in duty bound to bring about 
transfers of assets to himself as 
guardian of infant and those assets 
were in such individual's hands or 
under his control when letters of 
guardianship were Issued, as alfect- 
ing liability of sureties, he is charge¬ 
able as guardian with shortages in 
the estate of the father, including 
part of the estate of an uncle that 
went through the father to the In¬ 
fant, and with shortages in the es¬ 
tate of the mother.—^In re Bunting, 
supra. 

58. S.C.—Gray v. Brown, SO S.C.L. 
351. 

59k Ark.—^Parker v. Wilson, 136 S. 

W. 981, 98 Ark. 553. 

28 C.J. p 1289 note 64. 

60. S.C.—Gray v. Brown, 30 S.C.L. 
351. 

61. Tenn.—Adams v. Gleaves, 10 
Lea 367. 



§ 200 


QVAEDIAN AND WARD 


39 C.J.S. 


therefor on the sureties on his guardian’s bond.®^ 
However, some courts hold that the sureties of the 
guardian are not liable, in the absence of proof of 
such a transfer of assets as to make the holding 
thereof a holding as guardian.®® 

If the guardian as such has charged himself with 
the property,®^ as in his report,®® and he actually 
has funds at the time,®® the sureties on his guard¬ 
ian’s bond are liable therefor; and although some 
courts hold that the sureties are not liable where 
the principal has not charged himself as guardian 
in his inventory®^ or final account,®® other courts 
hold that the sureties of the guardian may be held 
liable where he has neglected or refused to charge 
himself as guardian with the funds in question.®® 

The general rule does not apply before the mon¬ 
ey or property is payable or transferable,7® or, if 
at the time the duty to pay or transfer occurred, 
the administrator was unable so to do.^^ Thus the 
sureties on the guardianship bond are not liable for 
the fiduciary’s defalcations where it was never his 
duty, during the time he acted as guardian, to trans¬ 
fer to himself as guardian assets held by him in an¬ 
other fiduciary capacity, and to which his ward 
\frould ultimately become entitled,7® as where, in the 
administration of a decedent’s estate, there was nev¬ 
er a decree of distribution or an order of the' court, 
segregating the property or any part of it, for the 


use and benefit of a minor heir, and directing it to 
be paid over to the guardian.78 

c. Property Received before Execution of Bond 

A guardian’s bond covers property In his hands at 
the time It was given, even though he received It prior 
to that time; and In some cases it has been held to cover 
property not actually In the guardian’s hands but with 
which he charges himself. 

A guardian’s bond,^^ including a second or sub¬ 
sequent bond,7® covers property in the guardian’s 
hands at the time it was given, although the guard¬ 
ian received the property before execution of the 
bond; and some,7® but not other,77 courts hold that 
it covers assets which the guardian charges himself 
with, even though they are not in fact in his hands. 
The bond of a public guardian for his second term 
covers funds officially in his hands and under his 
control during that term, even though the authority 
for such funds, being in his charge, was conferred 
during the first term.78 

d. Debts Due from Guardian Personally to 

Ward 

In general the sureties are liable for debts owed by 
the guardian to the ward at the time of his appointment 
and also for those subsequently Incurred. 

The sureties on a guardian’s bond are, as a rule, 
liable for a debt which the guardian owed the ward 
at the time of his appointment, provided the guard¬ 
ian was then solvent,7® particularly where the debt 


6flL Okl.—Campbell v. Campbell, 251 
P. 602, 120 Okl. 294. 

On settlemaiLt of administration ao- 
oonnts 

Where, on administrator’s settle¬ 
ment of final account, he Is directed 
to make payments to himself as 
fiTuardlan, he Is charg-eable therewith 
as sruardlan, despite the fact that 
he had misappropriated such funds 
as administrator.—In re Bunting, 48 
K.S3.2d 455, 288 N.Y. 388, reargument 
denied 44 N.B.2d €23, 289 N.7. 650, 
and reversing 88 N.T.S.2d 414, 263 
App.Dlv. 976, modifying 23 N.T.S. 
2d 926, 261 App.Dlv. 32, reargument 
denied 25 N.7.S.2d 800, 261 App.Dlv. 
S90, motion denied 34 N.K2d 900, 285 
N.T. 739, appeal dismissed 86 N.R 
2d 698, 286 N.T. 664. 

63. Ky.—Johnson v. Fuquay, 1 Dana 
514. 

64t. N.T.—^In re Sandlson’s Dstate, 
.‘26 N.T.S. 694, 72 Hun 160. 

28 C.J. p 1289 note 68. 

65. IlL—^Fogarty v. Ream, 100 HL 

366. 

Tenn.—Adams v. Gleaves, 10 Lea 

367. 

66. Wis.—Guardianship of Snyder, 
272 N.W. 1, 224 Wis. 200, 111 A.L. 
R. 261. 

67. Mo.—State V. Rlggln, 4 Mo.App. 

688 . 


68. Mass.—Conkey v. Dickinson, 18 
Mete. 61. 

68. Del.—Burton v. Anderson, 5 Del. 

221 . 

70. Va.—Swope v. Chambers, 2 
Gratt. 319, 43 Ta. 319. 

71. Ala.—^Lane v. Lane, 199 So. 870, 
240 Ala. 447. 

Damages ooUeoted by administrator 
for nnlawfol death 
Where Alabama decedent's estate 
consisted of an amount of damages 
for decedent’s unlawful death in 
Florida, and administrator, who act¬ 
ed as guardian for minor chlldrea, 
collected such damages e^ adminis¬ 
trator, and used proceeds to purchase 
land, title to which was taken In his 
name, and It was not shown that 
Florida statutes required transfer of 
fund 'until settlement of the admin¬ 
istration, at which time the fund 
arising from damages was not in be¬ 
ing and administrator was insolvent, 
a subsequent decree of settlement of 
guardianship was imwarranted in 
so far as It charged decedent’s hus¬ 
band, as guardian, and surety on 
guardian’s bond, with amounts 
charged against husband. Individual¬ 
ly and as administrator, *ln favor of 
special- guardian for children under 
decree in settlement of administra¬ 
tion.—^Lane v. Lane, supra. 
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72. N.T.—In re Bunting, 43 N.B.2d 
466, 288 N.T. 388, reargument de¬ 
nied 44 N.E.2d 623, 289 N.T. 660. 
and reversing 33 N.T.S.2d 414, 268 
App.Dlv. 976, modifying 23 N.Y. 
S.2d 926, 261 App.Dlv. 32, reargu¬ 
ment denied 26 N.T.S.2d 800, 261 
App.Dlv. 890, motion denied 84 N. 
E.2d 900, 285 N.T. 739, appeal dis¬ 
missed 36 N.E.2d 698, 286 N.T. 664. 

73. Okl.—Campbell v. Campbell, 261 
P. 502, 120 Okl. 294. 

74 U.S.—^Waldrep v. Merkle, D.C. 
Okl., 38 F.Supp. 166. 

S.C.—Smith V. Moore, 96 S.E. 361, 
109 S.C. 196. 

28 CJ. p 1289 note 76. 

Liability for debt owed by guardian 
to ward at time of appointment see 
infra subdivision d of this section. 

7B. Kan.—Zavesky v. Maryland Cas¬ 
ualty Co., 16 P.2d 604, 136 Kan. 
478. 

28 CJ. p 1293 note 88. 

76. Miss.—State v. Stewart, 86 Miss. 
662. 

77. Ind.—^Lowry v. State, 64 Ind. 
421. 

7a Mo.—State v. U. S. Fidelity & 
Guaranty Co.. 176 S.W. 642, 188 
Mo.App. 700., 

79. Gsl.—^F idelity & Deposit Co. of 
Maryland v.- Norivood, 144 S.E. 
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arose by reason of the guardian’s own wrongful 
act,®® and, in some jurisdictions, regardless of the 
insolvency of the guardian at the time of his accept¬ 
ance of the guardianship or thereafter and they 
are also liable for debts subsequently incurred by 
the guardian individually and which at their incep¬ 
tion are, or by subsequent transactions become, pay¬ 
able to the ward.®® However, it has been held that 
if the debt was past due at the time the guardian 
was appointed, and his failure to pay it was not due 
to any neglect or fraud on his part in his capacity 
as guardian, his sureties as guardian are not liable 
therefor.®® 

§ 201. ■ ■ ■ Proceeds of Sale of Real Property 

While sureties on a special sale bond are liable for 
the proceeds of a sale by the guardian of the ward’s 
realty, the authorities are not in accord as to the lia¬ 
bility of the sureties on his general bond; a similar dis¬ 
agreement exists as to their liability for the proceeds of 
partition sales. 

A Special bond given by the guardian as a pre¬ 


requisite to a sale of the ward’s real property covers 
the proceeds of the sale,®^ and, in some jurisdic¬ 
tions, renders the sureties thereon liable for a de¬ 
falcation affecting any of the funds coming into 
the guardian’s hands by reason of such sale, as long 
as they remain in his hands, or as he is held ac¬ 
countable therefor, even though they may have 
been subsequently invested by direction of, and 
under order of, the court having jurisdiction of 
such guardian;®® but in others it does not cover 
interest and principal collected under a purchase- 
money note and mortgage received with the ap¬ 
proval of the court as a part of the sale price.®® 

In some states the sureties on the general bond 
are not responsible for the proceeds of a sale of 
real estate,®*^ especially where the guardian has g^v- 
en a special bond,®® and even in cases where a spe¬ 
cial sale bond was not given.®® In other states the 
general sureties are liable,®® even where a special 
bond has been given ;®i and a failure on the part 
of the guardian to account for the proceeds of a 


38f, 892, 38 Ga.App. 634, quoting 
Coipns Juris. 

Miss.—.ffltna Indemnity Co. v. State, 
67 So. 980, 101 Miss. 703, 39 L.R.A., 
N.S., 961. 

Mont.—Mitchell v. Columbia Casual¬ 
ty Co.. 106 P.2d 344, 346, 111 Mont. 
88, citing Corpns Juris. 

28 C.J. p 1290 note 84. 

Bant 

Where guardian, who occupied resi¬ 
dence property of which he and his 
ward owned an undivided one-half 
Interest, defaulted In paying rent for 
ward’s Interest, surety on guardian's 
bond was liable for guardian's rent 
that became due before his appoint¬ 
ment—Mitchell V. Columbia Casual¬ 
ty Co., 106 P.2d 344, 111 Mont 88. 

80. Ga.—Fidelity & Deposit Co. of 
Maryland v. Norwood, 144 S.B. 387, 
88 Ga.App. 634. 

Miss.—^iEtna Indemnity Co. v. State, 
67 So. 980, 101 Miss. 703, 39 L.R.A., 
N.S., 961. 

81. Wls.—In re Guardianship of 
Kueschel, 6 N.W.2d 776, 241 Wls. 
178. 

88. Mont.—Mitchell v. Columbia 
Casualty Co., 106 P.2d 344, 111 
Mont. 88. 

28 C.J. p 1290 note 85. 

83. Tex.—^American Indemnity Co. 
V* Bnson, Clv.App., 170 S.W.2d 632. 

84. Ark.—Gravette v. Williams, 298 
S.W. 886, 176 Ark. 146. 

Tex.—^Massle v. De Shields, Clv.App., 
62 S.W.2d 822, error refused. 

28 C.J. p 1290 note 86. 

Bote for price 

When note for price of land sold 
by guardian was collected Is Imma^ 
terlal on question of surety's |la- 
blllty for proceeds unaccounted for. 


—Gravette v. Williams, 298 S.W. 886, 
176 Ark. 146. 

85. Okl.—National Suretv Co. v. 

Green, 240 P. 1054, 113 OkL 177. 
88. Minn.—Slewert v. Anderson, 244 
N.W. 337, 187 Minn. 71. 

Note and mortgage part of general 
estate 

The note and mortgage are held by 
the guardian under his general pow¬ 
er as guardian, and not under any 
power derived from the license to 
sell, so that money collected or due 
under the mortgage Is not received 
under the license to sell, but rather 
is money derived from a security 
which Is part of the general property 
of the wards.—Freeborn County Nat 
Dank & Trust Co. of Albert Lea v. 
Galloway, 261 N.W. 671, 190 Minn. 
327—Slewert v. Anderson, 244 N.W. 
337, 187 Minn. 71. 

87. Tex.—^American Indemnity Co. 
V. Noble, Com.App., 236 S.W. 867, 
reversing, Clv.App., 216 S.W. 441— 
Jarnagin v. Garrett, Clv.App., 69 
S.W.2d 611, error refused—Massie 

V. De Shields, Clv.App., 62 S.W. 2d 
322, error refused—National Sure¬ 
ty Co. V. Hemphill, Clv.App., 13 S. 

W. 2d 921, error refused. 

W.Va.—^Maryland Casualty Co. v. 
Tressell, 195 S.E. 268, 270, 119 W, 
Va. 616, citing Corpus Juris, 

28 C.J. p 1290 note 87. 

Beasoa for bond does not determine 
oharaoter 

Where bonds executed by guardian 
were In the words required for gen¬ 
eral ' bonds by guardians, fact that 
forepart of each bond contained reci¬ 
tation, showing reason for execution 
of the bond, did not weaken the 
bonds, and fact that there were two 

361 


bonds Instead of one did not affect 
the rights of wards and did not 
make one of the bonds a special sales 
bond.—^Haggard v. McFarland, Civ. 
App., 133 S.W.2d 313, affirmed 166 S- 
W.2d 797, 137 Tex. 642. 

88. Ind.—National Surety Co. v. 
State, 168 N.E. 252, 86 Ind.App. 388. 

28 C.J. p 1290 note 88. 

89. Tex.—^American Indemnity Co. 
V. Noble, Com.App., 235 S.W. 867, 
reversing, Clv.App., 216 S.W. 441. 

sa U.S.—Waldrep v. Merkle, D.C. 

Okl., 38 F.Supp. 165. 

Idaho.—^Hill v. Federal Land Bank, 
80 P.2d 789, 69 Idaho 186. 

Ohio.—Tuttle V. Northrop, 5 N.B. 
659, 44 Ohio St 178—^Huntington 
V. Globe Indemnity Go., 27 Ohio N. 
P..N.S.. 12. 

Okl.—Furgerson v. Renfrow, 232 P- 
847, 112 Okl. 140. 

28 C.J. p 1291 note 89. 

Court’s authoilzatlou to sell does not 
prevent enforcement of UabUlty 
County judge's authorization to 
guardian to sell property acquired 
for wards without authority did not 
prevent wards. In suit on bonds, from 
Insisting on disbursement of pro¬ 
ceeds of property originally belong¬ 
ing to estate.—^American Surety Co. 
of New York v. Hayden. 160 So, 114, 
112 Fla. 17. 

91. U.S.—Waldrep v. Merkle, D.C. 

Okl., 38 F.Supp. 165. 

Mo.—State v. Bilby, 50 Mo.App. 162. 
Ohio.—Tuttle V. Northrop, 6 N.E.. 

659, 44 Ohio St. 178. 

Okl.—^Furgerson v. Renfrew, 232 P* 
847, 112 Okl. 140. 

28 C.J. p 1291 note 90. 

Joint liability of sureties on general 
and special bonds see Infiu S 208. 
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sale of real estate will not excuse or absolve his 
sureties on his original or general guardian’s bond.^^ 
The liability of a surety on a general bond given as 
additional security at the time of a sale of real es¬ 
tate is not limited to that transaction, and so the 
reinvestment of the proceeds of such sale under an 
order of court will not relieve the surety from lia¬ 
bility unless the fund is finally accounted for and 
paid to the proper person.®^ The sureties on the 
general bond of a guardian are not liable for the 
proceeds of a sale of the ward’s real property 
where, under the circumstances, the guardian was 
not vested with authority and duty to receive the 
proceeds and his act in so doing was a personal 
rather than an official act, as where the sale was un- 
authorized®^ or void.®® 

Bonds executed before the passage of a statute 
authorizing the sale of the ward’s real estate are 
construed not to cover the proceeds of a sale made 
under the authority of the statute.®® 

Proceeds of partition sale. Some courts hold that 
the sureties on the general bond of a guardian are 
liable for the proceeds of partition sales,®'^ while 
other courts hold that they are not liable.®® 

Prior misappropriations. A bond, which by stat¬ 
ing that the guardian had been appointed to sell 
realty of the ward indicates that it was filed to pro¬ 
tect the ward with regard to that sale, covers mis¬ 
appropriations of the proceeds of the sale, even 
though the sale and the misappropriations occurred 
prior to the execution of the bond.®® Also a sale 
bond executed subsequent to the sale but prior to 
its confirmation covers the proceeds thereof.^ 


§ 202. Liability between Two or More Per¬ 
sons 

a. In general 

b. Guardians uniting in one bond 

c. Successive guardians and their sure¬ 

ties 

d. Sureties on two or more general bonds 

e. Sureties on domestic and foreign 

bonds 

f. Sureties of person acting in dual ca¬ 
pacity 

a. In General 

The guardian and, on his death, his estate are 
primarily liable on his guardianship bond, and even 
though the bond Is Joint in form it Is obligatory on the 
estates of the guardian and his sureties. As against dif¬ 
ferent persons liable In different capacities and on sev- 
era! bonds, and as against several bondsmen, the wards 
may elect whom they will sue. 

The guardian is primarily liable on a guardian¬ 
ship bond given by him; and on his death his estate 
becomes primarily liable.® Although a guardian’s 
bond is joint in form, it will be presumed that both 
principal and surety intended that the bond should 
be obligatory on their estates and therefore joint 
and several.® Where wards have remedies against 
different persons in different capacities and on sev¬ 
eral bonds and against several bondsmen, they may 
elect whom they will pursue the questions of con¬ 
tribution and adjustment of equities do not concern 
them.® 

The fact that realty which descended to the heirs 
of a deceased surety was partially exonerated from 
liability for a claim against the surety for the guard¬ 
ian’s defalcation does not operate as payment of 
any part of such claim, so as to prevent the ward 


TI.S.—-Waldrep v. Merkle. D.C. 
OkL, 38 F.Supp. 165. 

93. Ohio.—Huntlngrton v. Globe In¬ 
demnity Co., 27 Ohio N.P..N.S., 12. 
04L Ky.—^Irvine v. McDowell, 4 Dana 
629. 

95. Ky.—^Rudy v. Rudy, 140 S.W. 

192. 145 Ry. 245. 

28 C.J. P 1291 note 92. 

93. Ry.—Grimes v. Commonwealth. 
4 Dltt 1. 

97. Ran.—^Zavesky v. Maryland Cas¬ 
ualty Co.. 16 P.2d 504, 136 Kan. 478. 
Tex.—American Indemnity Co. v. 

Padgett, Civ.App., 136 S.W.2d 254. 
28 CJ.'p 1291 note 94. 

ZTot a sale of realty 

A sale by receiver In a partition 
suit of lands in which a ward has 
an interest is not a sale of real es¬ 
tate by a ETuardian, within the rule 
that the sureties on a general bond 
of the guardian are not responsible 


for the accounting of funds acQulred 
by a guardian from a sale of real es¬ 
tate belonging to his ward.—^Ameri¬ 
can Indemnity Co. v. Padgett, supra. 

Proceeds as personal property 

Funds coming into hands of guard¬ 
ian as result of receiver’s sale of 
land constituted additional personal 
property belonging to the ward, for 
accounting of which guardian's gen¬ 
eral bond was security, to the same 
extent as though it had been on hand 
when bond was executed.—^American 
Indemnity Co. v. Padgett, supra. 
Property purchased by guardian 
Where guardian, before appoint¬ 
ment, brought suit for partition of 
realty of estate in which minor chil¬ 
dren were made defendants, and she 
took property at appraised value con¬ 
ditioned on payments to minors, fact 
that cash was not paid when deed 
was executed did not relieve surety 
on guardian's official bond.—^Zavesky 
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V. Maryland Casualty Co., 16 P.2d 

504, 136 Kan. 478. 

9& N.T.—^Muir v. Wilson, Hopk. 580. 

Tenn.—^Andrews' Case, 8 Humphr. 
592. 

99. Wash.—^In re Kelley's Estate, 74 
P.2d 904, 193 Wash. 109. 

1. Okl.—^Tltle Guaranty & Surety 
Co. of Scranton, Pa., v. Owens, 244 
P. 591, 114 Okl. 166. 

8. Tex.—^American Bonding Co. v. 
Logan, Civ.App., 132 S.W. 894. 

8. Conn.—Olmsted v. Olmsted, 38 
Conn. 309. 

4- N.C.—Loftln V. Cobb, 35 S.E. 230, 
126 N.C. 68. 

Liability of different sureties for all 
or proportion of penalty see infra § 
209. 

Parties defendant see infra S 216 b. 

B. N.C.—Loftln V. Cobb, 35 S.E. 280, 
126 N.C. 58. 
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from collecting the amount due from a cosurety or 
his estate.® 

b. Guardians Uniting in One Bond 

Guardians of the same ward who execute a Joint bond 
are held security for each other In some jurisdictions, 
but not In others; but In either case a surety on the 
bond is liable for their separate, as well as for their 
joint, acts. Where guardians of different wards unite 
In the same bond, It is construed as though It were the 
separate bond of each. 

Some courts hold that, where two guardians 
jointly appointed for the same ward execute a 
joint bond, each is a security for the other^ as to 
acts or defaults done or committed after, rather 
than before, the execution of the joint bond.® Oth¬ 
er courts hold the contrary.® At any rate, a surety 
on the joint bond is responsible for the separate 
acts of each guardian, as well as for the joint acts 
of all.^® Although one person as guardian of a 
particular ward and another person as guardian of’ 
another ward united in the same bond, the bond will 
be construed as though it were the separate bond 
of each guardian; neither guardian will be held lia¬ 
ble as surety for the other one, and neither will be 
held liable as principal except to the ward of whom 
he is guardian.ii 

c. Successive Guardians and Their Sureties 

As between successive guardians and their sureties, 
the second guardian and his surety are liable for any 
loss occasioned the ward by the second guardian’s neg¬ 
lect of duty, but not for any loss occasioned by the first 
guardian, such guardian and his surety remaining pri¬ 
marily liable therefor. However, where a guardian suc¬ 
ceeds himself, sureties on the second bond have been held 
liable for the guardian’s failure to obtain a transfer of 
the asaets to the second guardianship. 

As between successive guardians and their sure¬ 
ties, the second guardian and his surety are re¬ 
sponsible for any loss occasioned the ward because 
of the second guardian’s neglect of duty,i2 and the 


first guardian and his surety are in no wise liable 
therefor.i® The second guardian and his surety 
cannot be held to have assumed the accrued liability 
of the surety on the first bond for the continued de¬ 
fault of the first guardian.^^ The first guardian and 
his surety remain primarily liable therefor until his 
obligation is discharged;^® and there is no liability 
on the part of the surety for the second guardian on 
the second bond until there has been a settlement 
and delivery to his principal of the assets, or some 
part of them, for which the first guardian was then 
liable.!® However, it has been held that, where 
a guardian who has made an unauthorized loan is 
appointed his own successor without having made a 
valid settlement of the first guardianship, the wards 
are clothed with an election, to charge the sureties 
on the first bond, for the unauthorized loan of the 
money by the guardian, without security; or, they 
may proceed against the sureties on the second bond, 
for the failure of their principal to obtain a proper 
decree of the court, and a transfer of the assets to 
the second guardianship.!*^ 

d. Sureties on Two or More General Bonds 

Sureties on a bond given In discharge or substitution 
of a prior bond are generally, although not In all juris¬ 
dictions, held primarily liable for defaults of the guardian 
occurring before the execution of the subsequent bond, 
and solely liable as to devastavits which occur after Its 
execution. If the subsequent bond Is merely additional 
or cumulative security, some authorities hold the sureties 
on the prior bond primarily liable for defaults occurring 
prior to the execution of the subsequent bond, and others 
hold the sureties on the different bonds to be cosureties. 
The sureties on one bond cannot escape liability to the 
ward because of the liability of sureties on another bond. 

In some jurisdictions if a second or subsequent 
bond is given in discharge or substitution of the 
original or a prior bond it stands as the primary se¬ 
curity,!® and, as between the sureties on the differ¬ 
ent bonds, those on the second or subsequent bond 
are primarily, and those on the original or prior 


& Tenn.—Maxwell v. Smith, 8 S.W. 
340, 86 Tenn. 639. 

7. Ala.—Williams v. Harrison, 19 
Ala. 277. 

Ga.—^Freeman v. Brewster, 21 S.H 
165, 93 Ga. 648. 

& Ala.—Williams v. Harrison, 19 
AUu 277. 

9. N.Y.—^Klrby v. Turner, Hopk. 309. 

10. Ohio.—Guardianship of Zimmer¬ 
man, 47 N.E.2d 782, 787, 141 Ohio 
St 207, quoting Corpiu Juris, 

28 C.J. P 1291 note 6. 

11. Ind.—^Hurlburt v. State, 71 Ind. 
154. 

12. Va.—^American Bonding: Co. v. 
American Surety Co., 103 S.E. 599, 
127 Va. 209. 

13. Miss.—Conner v. Polk, 183 So. 
604, 161 Miss. 24. 


N.C.—^Adams v. Adams, 193 S.E. 661, 
212 N.C. 337. 

1^ N.C.—^Adams v. Adams, supra. 
Va.—^American Bonding Co. v. Amer¬ 
ican Surety Co., 103 S.E. 599, 127 
Va, 209- 

15. Ky.—^Fidelity & Casualty Co. of 
New York v. Miller's Guardian, 29 
S.W.2d’ 595, 235 Ky. 109. 

Va.—American Bonding Co. v. Amer¬ 
ican Surety Co.. 103 S.E. 599, 127 
Va, 209. 

Wrongful pledge and additional se- 
ourlty by successor 
Where a guardian who was re¬ 
moved had pledged certain bonds, 
and successor, pursuant to court or¬ 
der, executed mortgage on property 
which guardian had purchased as ad¬ 
ditional security on pledge, guardian 
was properly charged as for conver- 
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Sion with market value of bonds at 
date of pledge, as against contention 
that successor should be required to 
satisfy mortgage, since, If any lla^ 
bility against property was estab¬ 
lished under mortgage as additional 
security, guardian's surety was re¬ 
quired to stand that loss, and. If no 
other liability on mortgage were es¬ 
tablished against property, surety 
would not be Injured.—^In re Dem- 
ing’s Guardianship, 73 P.2d 764, 192 
Wash. 190. 

IS. Va.—^American Bonding Co. v. 
American Surety Co., 103 S.E. 599, 
127 Va. 209. 

17. Ala,—^Lee v. Lee, 67 Ala, i06. 

18. S.C.—Smith V. Moore, 96 S.E. 
361, 109 S.C. 196. 

28 C.J. p 1292 note 26, 
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bond are secondarily, liable for defaults or misap¬ 
propriations of the guardian occurring before the 
execution of the second or subsequent bond,i® par¬ 
ticularly where, at the time of the execution of the 
second bond, the guardian was solvent and could 
have accounted for the property misappropriated 
but as to devastavits which occur after the execu¬ 
tion of the second or subsequent bond the sureties 
thereon are solely liable .21 In other jurisdictions, 
down to the date of substitution, the obligations un¬ 
der both the old and the new bonds are those of co- 
sureties.^2 If the second or subsequent bond is 
merely additional or cumulative security, the author¬ 
ities also disagree as to the liability of the sure¬ 
ties among themselves. In some jurisdictions it is 
held in such cases that, while the sureties on both 
bonds are liable to the obligee for defaults or mis¬ 
appropriations occurring before the execution of the 
second or subsequent bond, see supra § 198 g, as 
between the sureties on the different bonds the sure¬ 
ties on the first or prior bond are primarily liable 
therefor.28 In other jurisdictions it is held, in such 
case, that the sureties on both bonds occupy the po¬ 
sition of cosureties,^^ and are equally and jointly,25 
or jointly and severally,^® liable; and, as between 
themselves, their liabilities are in proportion to the 
size of their respective bonds,27 but they are un¬ 
der obligation to equalize their common burden, and 
where the original bond was not in fact discharged 
but it was the intent of the parties that it should 
be and they made pa 3 rments of money or otherwise 
changed their position in reliance on the under¬ 
standing that it was discharged, the court, acting 
on equitable principles, has given effect to the in¬ 
tent of the parties by holding the sureties on the 
new bond primarily liable for defalcations which 
occurred after its execution and approval, and the 
sureties on the original bond primarily liable for 
conversions which occurred prior thereto-^s 

19. Ky.—Abshlre v. Rowe, 66 S.W. 

394. 112 Ky. S45, 66 L.R.A. 936, 99 
Am.S.R. 302. 

S.C—Field V. Pelot, 16 S-CEcl 870. 

28 C.J. p 1292 note 25. 

2 a Wash.—^Bradley v. Mayhew. 263 
P. 741. 146 Wash. 421. affirmed 268 
P. 169, 148 Wash. 704. 

SI. Ga.—^Hooks v. Fidelity & Deposit 
Co. of Maryland, 69 S.E. 484. 135 
Ga, 396. 

22. Okl.—Standard Accident Ins. Co. 

V. Stewart, 85 P.2d 277, 184 Okl. 

103. 

23. S.C.—Smith V, Moore, 95 S.E. 

851. 109 S.a 196. 

2fti Ky.—Abshlre v. Rowe. 66 S.W. 

2d 394, 112 Ry. 645, 56 L.R.A 936, 

99 Am.6.R. 302. 

N.G.—Thornton v. Bfirbour, 169 S.B. 


In Still other jurisdictions, the sureties on statu¬ 
tory biennial renewal bonds of a guardian, as be¬ 
tween themselves, are liable in the inverse order of 
the execution of the bonds it is only where the 
new surety is based on an order of court requiring 
other or better security that the rule as to the or¬ 
der of liability is different, in which case the two 
sets of sureties are equally liable.30 

Where the sureties on one bond are liable to the 
ward for defaults of the guardian, they cannot claim 
exemption from liability because of the liability, or 
possible liability, of the sureties on another bond.31 

e. Sureties on Domestic and Foreign Bonds 

In case of the guardian’s failure properly to account 
for property obtained In another state, the ward may 
resort either to the guardian’s original bond or to one 
given by him to obtain such property from the other 
state. 

A bond given by the guardian to obtain assets in 
another state is not essentially collateral or auxili¬ 
ary to his original bond. It is optional with the 
ward to resort to either security. While there can 
be but one satisfaction, the ward may pursue all his 
remedies until fully paid.32 

f. Sureties of Person Acting in Dual Capacity 

In order that liability be shifted to or from the 
sureties of a person In his capacity as guardian to his 
sureties In another fiduciary capacity, some act or election 
to hold the property in a different character must ordi¬ 
narily occur. If both sets of sureties are liable, the ward, 
at his election, may sue either or both and leave them to 
adjust their equities among themselves. 

Some act or election to hold the property in a 
character different from that in which it is received 
may justly be insisted on, before the responsibility 
is shifted from one class of sureties to the other.33 
A person who holds funds as guardian cannot shift 
the liability of his sureties as guardian to his sure- 

28. Ark.—^Diffle v. Anderson, 208 S. 
W. 428, 137 Ark. 151. 

29. Tenn,—Crook v, Hudson, 4 Lea 
448—Tennessee Hospital v. Fuqua, 
1 Lea 608—Jamison v. Cosby, 11 
Humphr. 273—^McCuiston v. Hag¬ 
gard. 109 S.W.2d 413, 21 Tenn.App. 
277—^Williams v. Hollis, 14 Tenn. 
App. 374—Collins v. Knight, 3 
Tenn.Ch. 188. 

3(h Tenn.—Crook v. Hudson, 4 Lea 
448—^McGlothlin v. Wyatt, 1 Lea 
717. 

31. N.T.—^In re Sacks’ Estate, 274 
N.T.S. 707. 158 Misc. 262. 

28 C.J. p 1292 note 16. 

32. Mo.—State v. Williams, 77 Mo. 
463. 

33. U.S.—^Pratt v. Hortham, C.C.R.I.. 
19 F.Cas.No.11,876. 6 Mason, 95. 


163, 204 N.C. 583—Jones v. Hays, 
38 N.C 602, 44 Am.D. 78. 

28 C.J. p 1292 note 20. 

25h Ky.—^Barker v. Boyd, 71 S.W. 

628, 24 Ky.L. 1389. 

23. N.C.—^Humphrey v. American 
Surety Co., 197 S.E. 137, 213 N.G 
651—^Adams v. Adams, 193 S.E. 
661, 212 N.C. 337. 

27. Ky.—^Hutchcraft v, Shrout’s 
Heirs, 1 T.B.Mon. 206, 15 Am.D. 
100 . 

N.C.—^Humphrey v. American Surety 
Co.. 197 S.E. 137, 213 N.C. 661— 
Adams V. Adams, 193 S.E. 661, 212 
N.C. 337—Thornton v. Barbour, 169 
S.E. 153, 204 N.C. 588—Jones v. 
Hays, 38 N.C. 502, 44 AnuD. 78. 

28 C.J. p 1298 note 39. 

Limitation of liahility to penalty of 
bond see infra 5 209. 

ZiA 
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ties as trustee merely by giving a receipt from him¬ 
self as trustee to himself as guardian and without 
a transfer of substantial assets.®^ Conversely, a 
person who is both guardian and administrator can¬ 
not discharge himself and sureties as administra¬ 
tor and impose liability on himself and sureties as 
guardian by merely giving a receipt by himself as 
guardian to himself as administrator without any 
actual transfer of assets and without taking charge 
of the assets as guardian.®® Where the sureties on 
a guardian*s bond have been rendered liable to the 
ward by the failure of the guardian, who was also 
an administrator of the estate of a deceased prior 
■guardian, to collect a judgment against decedent in 
favor of the ward, the facts that the sureties on the 
administration bond are solvent, and that the ward 
can collect the amount of the debt from them, do not 
affect his right to collect the full amount of the 
•debt from the sureties; the ward has an election 
to sue either set of sureties or both, and to obtain 
judgment against both, collectable only out of one, 
leaving them to adjust their equities among them¬ 
selves.®® 

•§ 203. - Sureties on General and Special 

Sale Bonds 

Where the sureties on the guardian's general bond 
-are liable for the proceeds of a sale of the ward's real¬ 
ty, they and the sureties on the special sale bond are 
•cosureties for the proceeds of the sale, and, even In Ju¬ 
risdictions where the sureties on the general bond are not 
liable therefor. If the proceeds of the sale are mixed with 
other funds so that they cannot be Identified the sureties 
on both bonds are liable for at least a pro rata share of 
the loss. 

In jurisdictions where the general bond, as well 
ras the special sale bond, is deemed to cover the pro¬ 
ceeds of a sale of real property, see supra § 201, 


the special or sale bond is cumulative security giv¬ 
en for the benefit of the ward ;®'^ the sureties on the 
special bond and those on the general bond are co¬ 
sureties for the proceeds of the sale,®® and, with¬ 
in the limits of the penalties of their respective 
bonds, see infra § 209, which are joint and several 
in character,®® they are jointly and equally liable 
therefor.40 Suit may be brought on either or both 
bonds for failure to account for the proceeds of 
the sale of the ward's realty.^i A surety sued on 
a special sale bond cannot complain that in a former 
action only the sureties on the general bond were 
sued, and not the sureties on both the general and 
special bonds, where the sureties on the general 
bond, in satisfaction of the judgment against them, 
paid all but a small portion of the amount defaulted, 
so that his liability is less than it would have been 
if the sureties on both bonds had been sued to¬ 
gether.^® Even in jurisdictions where the general 
bond is not deemed to cover the proceeds of a sale 
of the ward's real property, see supra § 201, yet, 
where the proceeds are mixed with other funds, 
and the account is so kept that a proved defalca¬ 
tion cannot be identified with either fund, it is a 
breach of both bonds; and the action may be on ei¬ 
ther bond, if not for the entire loss, certainly for a 
pro rata share of it.^® 

A surety on a bond guaranteeing the payment of 
the purchase price of property adjudicated to a 
surviving parent owning property in common with 
minors cannot, by going beyond the requirements 
of the statute relating to the bond, impose on the 
surety on a previously executed bond guaranteeing 
the faithful administration of the surviving parent 
as natural tutor a greater liability or take away any 
rights which such prior surety had without its con¬ 
sent or approval.^^ 


34. Mo.—state v. Branch, 62 S.W. 
390, 151 Mo. 622—State v. Branch, 
28 S.W. 739, 126 Mo. 448, followed 
in 36 S.W. 226, 134 Mo. 692. 66 Am. 
S.R. 533—State v. Branch, 20 S.W. 
693, 112 Mo. 661. 

■Guardian’s bond as covering funds 
held In dual capacity see supra S 
200 b. 

•35. Mo.—Switzer v. Switzer, 98 S.W. 

461, 201 Mo. 66. 119 Am.S.R. 731. 
Liability on administration bond for 
property held as guardian see Ex¬ 
ecutors and Administrators S 955. 

■ 36. N.C.—^Harris v. Bteirrison. 78 N.C. 

202 . 

<7. U.S.—-Waldrep v. Merkle. D.C. 

Okl., 38 F.Supp. 166. 

Ky.—Barker v. Boyd. 71 S.W. 628, 
24 Ky.L. 1389. 

^Okl.—National Surety Co. v. Green. 
240 P. 1064, 113 Okl. 177—Purger- 


son V. Renfrew. 232 P. 847. 112 Okl. 
140. 

28 C.J. p 1291 note 90 [a] (2). 

38. Ohio.—Swisher v. McWhlnney, 
60 N.E. 665, 64 Ohio St. 343. 

28 C.J. p 1293 note 43. 

Collection of portion of proceeds of 
sale from sureties on general bond 
as not releasing sureties on spe¬ 
cial bond see infra § 207 a 

39. Okl.—Purgerson v. Renfrew, 232 
P. 847, 112 Okl. 140. 

40. Ky.—Barker v. Boyd. 71 S.W. 
628, 24 Ky.L. 1389. 

28 C.J. p 1293 note 43. 

4L Okl.—Purgerson v. Renfrew, 232 
P. 847, 112 OkL 140. 

42. Ark.—Gravette v. Williams, 298 
S.W. 886, 176 Ark. 146. 

43. Ind.—Yost v. State, 80 Ind. 350. 

28 C.jr. p 1293. note 46. 
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CoxmnlngUiLg of funds not shown 
Ind.—^National Surety Co. v. State, 
168 N.E. 252, 86 Ind.App. 388. 

44. La.—Globe Indemnity Co. of 
New York v. .ffltna Casualty & 
Surety Co. of Hartford, Conn., 192 
So. 234. 192 La 721. 

Bights of prior surety 

The surety on bond guaranteeing 
faithful administration of surviving 
parent as natural tutor had the right 
to have minors’ claims for unpaid 
purchase price of property adjudicat¬ 
ed to surviving parent paid out of 
special mortgage resulting from ad¬ 
judication, and likewise had.the right 
to have the minors’ claims therefor 
set aside out of bond granted in lieu 
of special mortgage and standing In 
place of special mortgage.—Globe In¬ 
demnity Co. of New York v. .ffltna 
Casualty & Surety Co. of Hartford, 
Conn., supra. 
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§ 204. Liability to Two or More Persons 

Liability on the guardian's bond does not extend to 
wards not named therein, if a single bond secures several 
wards It Is sometimes construed to Impose liability to 
them severally. 

There is no liability on a guardian's bond to a 
ward not named therein, even though the guardian 
has acted as such for that ward.^5 The court is 
without power to convert a bond previously given 
for certain wards into a bond for those wards and 
also another ward.^® A single bond by a guardian 
to secure several wards is sometimes construed to 
impose liability to the different wards severally, 
but not jointly and severally.^® 

§ 205. Conclusiveness of Judgments, Reports, 
and Settlements 

a. In general 

b. Settlements and reports, and orders 

thereon 

a. In G-eneral 

Judgments and orders In the probate proceedings are 
In general binding on the sureties of the guardian. Other 
Judgments or orders in behalf of or against the guardian 
may or may not be conclusive under principles of gen¬ 
eral application. 

The bondsmen of a guardian usually are bound by 
all orders of the probate court whidi are lawfully 
made with reference to the estate of the ward,^® 
but not by orders which are beyond the jurisdiction 
of the court to make and which are void.®® 

Where a judgment, order, or decree removing a 
guardian is conclusive as against the guardian, it 


is also conclusive as against the sureties on his offi¬ 
cial bond.®^ 

Where the taking of a new bond is a jurisdiction¬ 
al fact which is necessary to appear in order to give 
validity to the discharge of the sureties by the court, 
see infra § 207, a recital in the order that such bond 
was given is conclusive in their favor.® ^ In an ac¬ 
tion on the guardian's bond the judgment of the 
court on petition to discharge the sureties on a prior 
bond as to the amount and sufficiency of the sure¬ 
ties on the substituted bond cannot, in the absence 
of fraud, be inquired into.®® An order and judg¬ 
ment discharging a guardian's bond which is void 
for want of jurisdiction over the wards may be at¬ 
tacked collaterally.®^ 

Judgments or orders outside prohate proceedings. 
According to some authorities the sureties are not 
bound by a judgment rendered against the guardian 
outside the probate proceedings where they were 
not made parties.®® The allowance of a claim of 
the ward against the estate of a deceased guardian 
does not bind the sureties where they were not par¬ 
ties to the proceeding.®® However, it has been held 
that, a judgment in a suit in equity against a guard¬ 
ian setting aside for fraud a release given him by 
the ward is binding on the guardian's sureties, even 
though they were not parties of record, where they 
employed counsel who appeared in the case and con¬ 
ducted the defense for the guardian.®^ At any rate, 
a judgment against the guardian based on a contract 
which does not bind the ward's estate does not con¬ 
clude a surety who was not a party to the suit.®® 
The sureties are entitled to the protection of a judg¬ 
ment rendered in an action for partition and deter- 


45. Ky.—Oreenly v. Dajilels, 6 Bush 
41. 

46. Miss.—^Vanderhurgr v. William¬ 
son, 52 Miss. 233. 

47. Okl.—Title Guaranty & Surety 
Co. V. Poster, 203 P. 281, 84 OkL 
291. 

28 C.J. p 1294 note 52. 

Parties plalntlfC see Infra § 216. 

48. Okl.—Title Guaranty & Surety 
Co. V. Poster, supra. 

49. 111.—^Kaspar v. People, 82 N.EI. 
816, 230 ni. 842, affirmlngr 132 Ill. 
App. 1. 

Judgrment and execution against 
guardian as conditions precedent 
to suit against sureties see Infra S 
213. 

60l Tex.—^U. S. Pldellty & Guaranty 
Co. V. Hall, Clv.-App., 173 S.W. 892. 

61. Nev.—^Deegan v. Deegan, 87 P. 

360, 22 Nev. 185, 58 Am.S.R. 742. 
58. Ala.—^Hammer v. Mason, 24 Ala. 
480. 

53. Okl.—Title Guaranty & Surety 


Co. V. Poster, 203 P. 231, 84 Okl. 
291. 

54. N.T.—^McBrlen v. McBrien, 271 
KY.S. 905, 150 Mlsc. 849. 

55. Mont.—Janes v. Fidelity & De¬ 
posit Co. of Maryland, 119 P.2d 39, 
112 Mont 580. 

Conclusiveness of adjudication 
against: 

Executor or administrator see Ex¬ 
ecutors and Administrators § 966. 
Principal In action against surety 
see the C.J.S. title Principal and 
Surety § 261, also 50 C.J. p 196 
note 3 et seq. 

Sureties have right to contest facts 
adjudicated by Judgment, whether or 
not Judgment Is treated as prlma fa¬ 
cie evidence of the adjudged facts. 
—Janes v. Fidelity & Deposit Co. of 
Maryland, supra. 

Judgment establishing liability for 
taxes 

(1) Whether a Judgment establish¬ 
ing the liability of the ward’s es¬ 
tate for taxes In a Shit against the 
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guardian, or by the guardian to re¬ 
strain their collection. Is conclusive 
against the sureties in a subsequent 
action on the bond to collect the tax¬ 
es is a question of local law which 
Is unnecessary for United States su¬ 
preme court to decide on review of 
the decision of a state court—Bald¬ 
win V. State of Maryland, 21 S.Ct. 
105, 179 U.S. 220, 45 L.Bd. 160, af¬ 
firming 43 A. 857, 89 Md. 687. 

(2) State laws as rule of decision 
In federal courts see Federal Courts 
§§ 165-190. 

(3) Scope of review in federal su' 
preme court see Federal Courts § 
280. 

56. U.S.—^Hobb V. Perry, C.C.Iowa, 
35 F. 102. 

57. Md.—Parr v. State, 17 A. 1020, 
71 Md. 220. 

5& Qa.—Rich v. Pldellty & Deposit 
Co., 55 S.E. 336, 126 Ga. 466—^Fidel¬ 
ity & Deposit Co. of Maryland v. 
M. Rich & Bros., SO S.E. 338, 122 
Ga. 606. 
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mining the respective rights of the ward and anoth¬ 
er person who is both his father and guardian where 
the judgment has stood unquestioned for many years 
after the ward attained his majority.59 However, a 
finding on an application for the removal of a trus¬ 
tee that he had received funds as trustee from him¬ 
self as guardian is not conclusive on the ward in 
an action on the bond given by him as guardian for 
conversion of the funds as guardian.®® 

In some jurisdictions, by force of statute, a judg¬ 
ment obtained by a third person against the guard¬ 
ian is only presumptive evidence against the sure¬ 
ties ;®1 and where the sureties were not parties to 
the action they, or their legal representatives, have 
the right to reopen the controversy and rebut the 

adjudication.®^ 


§ 205 

b. Settlements and Beports, and Orders There¬ 
on 

(1) In general 

(2) Settlements other than final settle¬ 

ments 

(1) In General 

A Judgment or decree on final settlement of a guard¬ 
ianship generally Is conclusive on the sureties on the 
guardian's bond as to the existence and amount of the 
guardian's liability to the ward. 

Subject to the exceptions and limitations herein¬ 
after considered, as a general rule a final judicial 
settlement by a guardian is, in the absence of fraud 
or mistake®® or of circumstances affecting its final¬ 
ity,®^ conclusive on the sureties on the guardian’s 
bond as to the existence and amount of the guard¬ 
ian’s liability to the ward,®® and as to all things 
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69. N.T.—Matter of Ranaler, B7 N. 
Y.S. 650, 26 Mlsc. 682. 1 Mills Suit. 
30. 

€0. Mo.—State v. Branch, 36 S.W. 
226, 134 Mo. 592, 56 Am.S.R. 633. 

61. N.C.—^Moore v. Alexander, 1 S.B. 
536, 96 N.C. 34. 

28 C.J. p 1294 note 67. 

62. N.C.—^Moore v. Alexander, su¬ 
pra. 

63. Ala.—Watson v. White, 118 So. 
260, 216 Ala. 396—Bean ▼. Harri¬ 
son, 104 So. 244, 213 Ala. 33. 

Mont—^In re Kostohrls' Estate, 29 P. 
2d 829, 833, 96 Mont 226. citing: 
CoxpTUS Juris. 

Neb.—Olsen v. Marsh, 8 N.W.2d 169. 
Okl.—Title Guaranty & Surety Co. of 
Scranton, Fa. v. Owens, 244 P. 691, 
114 Okl. 166—^Furgrerson v. Reu- 
frow, 232 P. 847, 112 Okl. 140— 
Southern Surety Co. v. Williams, 
231 P. 298, 105 OkL 44. 

28 C.J. p 1294 note 68. 

Praud neoessary to vitiate juAgmmt 
The fraud must be such as to pre¬ 
vent the unsuccessful party, by con¬ 
trivance of his adversary, from hav¬ 
ing a fair trial or hearing.—Conrad 
V. Hopkins, 193 N.W. 487, 196 Iowa 
1162. 

64. Mont.—^In re Kostohrls' Estate, 
29 P.2d 829, 96 Mont 226. 

Settlements other than final settle¬ 
ments see Infra subdivision b (2) 
of this section. 

JndgfmexLt or decree Is conclusive 

(1) In absence of an appeal. 
Idaho.—Short v. Thompson, 66 P.2d 
163, 66 Idaho 861. 

Mont—In re Kostohrls' Estate, 29 P. 
2d 829, 838, 96 Mont 226, citing 
Corpus Juris. 

N.C.—Cheshire v. Howard, 178 S.E. 
848, 207 N.C. 566. 

Tex.—^Holman v. Ward, Civ.App., 279 
S.W. 310, affirmed, Com.App., 288 
S.W. 148. 

28 C.J. p 1294 note 69. 


(2) In absence of reversal or mod¬ 
ification on appeal. 

Mont—^In re Kostohrls' Estate, su¬ 
pra, citing Corpus Juris. 

Okl.—Southern Surety Co. v. Burney, 
126 P. 748, 34 Okl. 562, 43 L..R.A., 
N.S., 308. 

(3) In absence of proceedings to 
surcharge the account or have the 
order modified.—Oliver! v. Maroncelll, 
22 P.2d 1064, 94 Mont 476. 

65. U.S.—^Maryland Casualty Co. v. 
Waldrep, C.CJLOkl., 126 P.2d 656 
—Waldrep v. Merkle, D.C.Okl., 88 
F.Supp. 166. 

Ala.—^Watson v. White, 113 So. 260, 
216 Ala. 396—Bean v. Harrison, 
104 So. 244, 218 Ala. 33. 

Cal.—Maloney v. Massachusetts 

Bonding & Insurance Co., 123 P.2d 
449, 20 Cal.2d 1, prior opinion, App., 
114 P.2d 417—Smith v. Fidelity & 
Deposit Co. of Maryland, 19 P.2d 
1018, 130 Cal.App. 46. 

Idaho.—Short v. Thompson, 66 P.2d 
163, 56 Idaho 361. 

Mass.—^Forbes v. Allen, 134 N.B. 244, 
240 Mass. 368. 

Minn.—Lyngen v. Tessum, 211 N.W. 

314, 169 Minn. 304. 

Mo.—State ex rel. Calvert v. Detroit 
Fidelity & Surety Co., 42 S.W.2d 
966, 226 Mo.App. 148. 

Mont—Janes v. Fidelity & Deposit 
Co. of Maryland, 119 P.2d 39, 112 
Mont 680—Mitchell v. Columbia 
Casualty Co., 106 P.2d 344, 111 
Mont. 88—In re Kostohrls' Estate, 
29 P.2d 829, 833, 96 Mont 226, cit¬ 
ing Corpus Juris—Ollverl v. Ma- 
roncelli, 22 P.2d 1064, 1056, 94 
Mont. 476, citing Corpus Jurlik 
Neb.—Olsen v. Marsh, 8 N.W.2d 169 
—^In re Montgomery's Estate, 274 
N.W. 487. 133 Neb. 163—Wilkins v. 
Deal, 267 N.W. 486, 128 Neb. 78— 
Hughes V. Langdon, 196 N.W. 915, 
111 Neb. 508, modified on rehearing 
on other grounds 199 N.W. 832, 111 
Neb. 608. 


N.C.—Cheshire v. Howard, 178 S.E. 
348, 207 N.C. 566. 

Okl.—Fidelity & Deposit Co. of Mary¬ 
land V. Clanton, 28 P.2d 666, 167 
Okl. 106—Title Guaranty & Surety 
Co. of Scranton. Pa. v. Owens, 244 
P. 691, 114 OkL 166—New Amster¬ 
dam Casualty Co. v. Scott, 234 P. 
181, 106 Okl. 268—Furgerson v. 
Renfrew, 232 P. 847, 112 Okl. 140 
—Southern Surety Co. v. Williams, 
231 P. 293, 105 Okl. 44. 

Tex.—^American Indemnity Co. v. 
Padgett Civ.App., 136 S.W.2d 254— 
American General Ins. Co. v. Nance, 
Civ.App.. 60 S.W. 2d 280, error re¬ 
fused—^National Surety Co. v. 
Hemphill, Civ.App., 13 S.W.2d 921, 
error refused—^Holman v. Ward, 
Civ.App., 279 S.W. 310, affirmed. 
Com.App., 288 S.W. 148. 

Wash.—In re LeFevre’s Guardian¬ 
ship, 113 P.2d 1014, 9 Wash.2d 146. 
28 C.J. p 1294 note 71, 

Accounting and settlement as condi¬ 
tion precedent to suit on bond see 
Infra 5 213 d. 

Admissibility in evidence of settle¬ 
ment and decree thereon see Infra 
§ 218 c. 

Operation and effect of decree on final 
settlement generally see supra § 
166. 

Release of sureties by: 

Failure of obligee to require set¬ 
tlement see infra § 207 a. 
Private settlement between guard¬ 
ian and ward see infra S 208. 
Sureties regarded as parties to de¬ 
cree 

Ala.—^Dumas v. Hollins, 154 So. 781, 
228 Ala. 644. 

Decree of final settlemeut amounts 
to personal decree against guardian’s 
sureties.—Courson v. Tolllson, 147 
So. 635, 226 Ala. 630. 

Default Judgment 
In proceedings to ascertain deficit 
of deposed nonresident guardian per¬ 
sonally served outside state, default 
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which the settlement shows.®® The judgment or de¬ 
cree ordinarily may not be collaterally attacked.®^ 
The sureties ordinarily are concluded notwithstand¬ 
ing they were not made parties to the proceeding®® 


or notified thereof,®® or did not participate there- 
in.7® In some jurisdictions, however, a final ju¬ 
dicial settlement is only prima facie evidence, 
at least where the sureties were not parties to the 


judgrment dlrectlngr guardian and 
surety to pay deficit was as conclu¬ 
sive on surety as on guardian.— 
American Surety Co. of New York v. 
Fitzgerald, Tex.Clv.App., 36 S.W.2d 
1104, error refused. 

Ponndatloii of action, on ‘bond 

The judgrment of the county court 
having jurisdiction of a gruardianshlp 
estate, rendered oh the final report of 
such guardian fixing the amount of 
the guardian’s liability is the foun¬ 
dation on which to base a cause of 
action against the surety on such 
guardian’s bond.—^Wood v. Chapman, 
211 P. 396, 87 Okl. 49. 

Effect of farther nnanthorized de¬ 
cree 

Decree of probate court declaring 
amount due wards in final accounting 
and settlement of guardianship is 
conclusive notwithstanding court 
wrongfMly authorizes Issuance of ex¬ 
ecution.—■Williamson v. Bowman. 
Tex.Clv.App., 98 S.W.2d 449, error re¬ 
fused. 

Effect of pleading allegations on 
which Judgment baaed 
Where ward sued guardian’s sure¬ 
ty on bond for amount probate court 
had adjudged guardian owed ward, 
fact that complaint contained allega¬ 
tions on which judgment in probate 
court was based did not change the 
cause of action or waive the right to 
rely on estoppel by judgment.—Short 
V. Thompson, 55 P.2d 163, 56 Idaho 
361. 

Accounting In another capacity 
The sureties of the guardian are 
not bound by a decree rendered in a 
.suit to which they were not parties 
and in which their principal account¬ 
ed, not as guardian, but as adminls- 
.trator or executor and trustea 
Ky.—Commonwealth v. Bracken, 32 
S.W. 609, 17 Ky.L. 785. 

Tex.—^Davls v. White, Clv.App., 207 
S.W. 679. 

Reduction of surety’s liability by on- 
der subsecLuently made 
Where surrogate by decree fixed 
liability of former guardian’s surety 
-and improperly postponed considera¬ 
tion of such guardian’s application, 
subseauently granted, to receive cer¬ 
tain moneys from estate, surety was 
held not entitled to have its liability 
reduced by amount thereof, which 
succeeding guardian later paid to 
former guardian after sutety had 
done nothing to obtain stay of execu¬ 
tion, payment having been made un¬ 
der surrogate’s direction and order.— 
In re Waldron's Estate, 292 N.Y.S. 
230. 249 App.Div. 823. 

•66. CaL—^Maloney v. Massachusetts 
Bonding & Insurance Co., 123 P.2d 


449, 20 Cal.2d 1, prior opinion, App., 
114 P.2d 417. 

Ky.—Fidelity & Casualty Co. of New 
York V. Miller’s Guardian, 29 S.W. 
2d 595, 235 Ky. 109. 

That principal gave new guardian 
unpaid check, as shown by settle¬ 
ment, is a fact chargeable to knowl¬ 
edge of the surety of former guard¬ 
ian.—Fidelity & Casualty Co. of New 
York V. Miller’s Guardian, supra 

67. U.S.—^Maryland Casualty Co. v. 
Waldrep, CC.AOkl,. 126 P.2d 655. 

Mont.—Ollverl v. Maroncelll, 22 P.2d 
1054, 94 Mont. 476. 

Tex.—^National Surety Co. v. Hemp¬ 
hill, Civ.App., 13 S.W.2d 921, error 
refused. 

Judgment determining that guard¬ 
ian had defaulted was not subject to 
attack or revision collaterally.— 
American Indemnity Co. v. Padgett, 
Tex.Clv.App., 136 S.W.2d 254. 

Order authorizing reimbursement of 
guardian 

'Where probate court authorized 
guardian, who expended her own 
money in preserving estate of de¬ 
ceased father of ward, to reimburse 
herself for expenditures out of funds 
collected for the ward on life policy, 
order was Immune to "collateral at¬ 
tack” in action against guardian and 
surety to recover for alleged waste 
and .onverslon of guardianship prop¬ 
erty, since probate court had power 
to pass on application for reimburse¬ 
ment.—Lipscomb V. Lofland, Tex.Civ. 
App., 141 S.W.2d 983, error dismissed, 
judgment correct. 

68. U.S.—Maryland Casualty Co. v. 
Waldrep, C.C.A.Okl., 126 P.2d 666 
—Waldrep v. Merkle, D.C.Okl., 38 
F.Supp. 165. 

Ala.—Courson v. Tollisoh, 147 So. 
635, 226 Ala. 630. 

Idaho.—Short v. Thompson, 55 P.2d 
163, 66 Idaho 361. 

Mont.—^Mitchell v. Columbia Casual¬ 
ty Co., 106 P.2d 344, 111 Mont. 88 
—In re Kostohrls’ Estate, 29 P.2d 
829, 838, 96 Mont. 226, citing Cor¬ 
pus Juxiz —Ollverl v. Majroncelll, 
22 P.2d 1064, 1055, 94 Mont 476, 
citing Corpus juris. 

Neb.—Olsen v. Marsh, 8 N.W.2d 169 
—^In re Montgomery’s Estate, 274 
N.W. 487, 133 Neb. 163. 

Okl.—Title Guaranty & Surety Co. 
of Scranton, Pa, v. Owens, 244 P. 
691, 114 Okl. 166—Southern Surety 
Co. V. Williams, 281 P. 293, 105 
Okl 44. 

Tex.—^American General Ins. Co. v. 
Nance, Clv.App., 60 S.W.2d 280, 
error refused. 

28 C.J. p 1296 note 72, 
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Surety becomes party to such or¬ 
ders as court might make in settling 
guardian’s account.—Partridge v. 
Boon, 32 S.W.2d 321, 182 Ark. 641. 

69. Ark.—^Partridge v. Boon, 32 S.W. 
2d 321, 822, 182 Ark. 641, citing 
Corpus Juris. 

Mont.—Mitchell v. Columbia Casual¬ 
ty Co., 106 P.2d 344, 111 Mont. 88 
—In re Kostohrls’ Estate, 29 P.2d 
829. 833, 96 Mont 226, citing Cor¬ 
pus Juris—Ollverl v. Maroncelll, 22 
P.2d 1054, 1065, 94 Mont 476, citing 
Corpus Juris. 

Neb.—Wilkins v. Deal, 267 N.W. 486, 
128 Neb. 78. 

Tex—^Williamson v. Bowman, Civ. 

App., 98 S.W.2d 449, error refused. 
Wash.—Goodwin v. American Surety 
Co. of New York, 68 P.2d 619, 190 
Wash. 457. 

28 C.J. p 1296 note 73. 

Surety chargeable with notice 

Surety on guardian’s bond Is 
chargeable with notice of every pro¬ 
ceeding In probate court affecting 
guardian’s liability, and guardian’s 
appearance in such court was sure¬ 
ty’s appearance.—Short v. Thompson, 
66 P.2d 163, 56 Idaho 361. 

Constructive notice 
Where decree under which guard¬ 
ian was ordered to pay funds to ward 
recited proof of notice as required 
by statute, surety on guardian’s bond 
was held to have received construc¬ 
tive notice.—Ollverl v. Maroncelll, 22 
P.2d 1054, 94 Mont 476. 

Notice of application for nunc pro 
tunc order 

Surety on guardian’s bond is not 
entitled to notice of hearing on ap¬ 
plication for nunc pro tunc order to 
set aside prior order as step In.set¬ 
tlement of guardianship.—Partridge 
V. Boon, 32 S.W.2d 321, 182 Ark. 641. 

70. Mont—In re Kostohrls’ Estate, 
29 P.2d 829, 883, 96 Mont 226, cit¬ 
ing Corpus Juris. 

Okl.—^^tna Accident & Liability Co. 

V. Langley, 174 P. 1046. 68 OkL 283. 
Failure to intervene 
The failure of guardian’s surety to 
Intervene in guardianship proceeding 
in probate court either for purpose 
of appeal from decree settling ward’s 
estate or to have decree set aside or 
modified precluded surety, when sued 
for amount probate court decree or¬ 
dered guardian to. pay ward, from 
saying that decree was wrong.— 
Goodwin V. American Surety Co. of 
New York. 68 P.2d 619, 190 Wash. 
457. 

71- OsL .—^Bryant v. Owen, 1 Ga. 866. 
La.—Carter v. .Wna Casualty & 
Surety Co. of Hartford, Conn., 116 
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suit for accounting.72 At any rate, a decree ren¬ 
dered on a final accounting is at least prima facie 
evidence against the surety.*^® 

Jurisdictional defects. If the judgment or order 
of the court is void, it is not conclusive and may 
be attacked collaterally.^^ 

Sureties notified or made parties, etc. Where 
notice was given the sureties, they are bound by 
the adjudication against the guardian,^^ especially 
where they were parties to the proceeding*^® or 
appeared at the hearing.77 However, it has been 
held that, where the sureties were made parties and 
defended, they are bound only by the judgment 
rendered against them; they are not concluded by 
a default judgment entered against the guardian.^® 
Further, where the guardian and surety are sued 
in the same action and a judgment is entered hold¬ 
ing the guardian and surety jointly and severally li¬ 
able, the adjudication against the guardian is not 
conclusive so as to preclude an appeal by the surety 


alone.*^® The surety is not estopped as to the holder 
of a claim by the approval of final returns, includ¬ 
ing the claim in question, in a proceeding by the 
surety to obtain his release to which the holder of 
the claim was not a party;®® neither does the par¬ 
ticipation by the surety in the making of the final 
return and in obtaining approval of it render him 
liable to the holder of the claim where the claim 
is one the refusal to pay which would not render the 
surety liable on the bond.®i 

Conclusiveness as io matters not adjudicated. 
Even though the surety voluntarily became a party 
to the proceedings for an accounting,®® a final 
settlement is not conclusive either for or against 
the sureties as to a matter not before the court and 
not adjudicated by it,®® such as the liability of a 
particular surety or set of sureties ;®4 and the sure¬ 
ties may show that the bond was not executed, 
that the funds with which the guardian is charged 
are not secured by the bond sued on, payment,®® 


So. 662, 166 La. 478—Fuseller v. 
Bablneau, 14 La.Ann. 764. 

Md.—Parr v. State, 17 A. 1020, 71 Md. 

220 . 

72. Miss.—State v. Hull, 68 Miss. 
626. 

73. Cal.—Smith v. Fidelity & De¬ 
posit Co. of Maryland, 19 P.2d 1018, 
130 Cal.App. 45. 

Fla.—May v. May, 19 Fla. 373. 

Qa.—Bradwell v. Spencer, 16 Ga. 678. 

74. U.S.—State of Missouri ex rel. 
and to Use of Stormfeltz v. Title 
Guaranty & Surety Co., C.C.A.M 0 ., 
72 F.2d 595, certiorari denied Title 
Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz. 65 S.Ct. 404, 294 U.S. 
708. 79 L.E3d. 1242. 

Premature settlement 
Where record in guardianship pro¬ 
ceeding shows that final settlement, 
filed at February term, 1926, recited 
that ward became of age on Feb. 28, 
1925, final settlement and order ap¬ 
proving it were void and subject to 
collateral attack in action at law | 
against guardian and sureties for 
failure to file final settlement after 
ward attained majority and four 
weeks before first day of term of 
court at which It was to be present¬ 
ed.—State of Missouri ex rel. and to 
Use of Stormfeltz v. Title Guaranty 
& Surety Co., supra. 

Order directing reimbursement of 
guardian 

Where guardian's application for 
reimbursement from minor ward's 
funds for support during prior guard¬ 
ianship, and order directing disburse¬ 
ment and check withdrawing funds 
were dated three days before letters 
of guardianship were executed, Irreg- 

39 O.J.S.—24 


ularlty of whole proceeding in pro¬ 
bate court removed any jurisdiction 
that orders thereof might have ex¬ 
ercised over ward, entitling probate 
judge and ward to recover funds in 
action against guardian and surety. 
S.C.—Vaught V. U. S. Fidelity & 
Guaranty Co., 184 S.E. 798, 179 S. 
a 259. 

7B. Cal.—Smith v. Fidelity & De¬ 
posit Co, of Maryland, 19 P.2d 1018, 
130 Cal.App. 45. 

Iowa.—Conrad v. Hopkins, 193 N.W. 

437, 196 Iowa 1162. 

28 C.J. p 1295 note 78. 

76. Tex.—^American Indemnity Co. v. 
Padgett, Clv.App., 136 S.W.2d 254. 

77. U.S.—Maryland Casualty Co. v. 
Waldrep, C.C.A.Okl., 126 F.2d 666. 

Cal.—Smith v. Fidelity & Deposit 
Co. of Maryland, 19 P.2d 1018, 130 
Cal.App. 46. 

Wls.—Shephard v. Pebbles, 88 Wls, 
873. 

Defense of fraud 

In a subsequent action by the ward 
against the surety on the guardian's 
bond the surety cannot set up the 
defense of conspiracy or that the 
guardian was entitled to credit for 
money expended for the ward’s sup¬ 
port.—Conrad v. Hopkins, 193 N.W. 
487, 195 Iowa 1162. 

Dffeot of judgment against sureties 
by name 

The facts that the guardian's sure¬ 
ties were cited and appeared and 
contested the application of the 
wards for a final accounting and dis¬ 
tribution, and that the order fixing 
the amount due the wards was di¬ 
rected against the sureties by name 
as well as against the guardian, do 
not destroy its effect as an account 
stated binding on the sureties.—Wll- 
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llamson v. Bowman, Tex.Clv.App., 98 
S.W.2d 449, error refused. 

78. Ky.—^National Surety Co. v. 
Rives, 176 S.W. 361, 164 Ky. 201. 

79. Wash.—^In re LeFevre's Guard¬ 
ianship, 113 P.2d 1014, 9 Wash.2d 
145. 

80: Qa.—^Rich v. Fidelity & Deposit 
Co., 55 S.K 336, 126 Ga. 466. 
Estoppel of guardian's sureties gen¬ 
erally see Infra § 206. 

81. Ga.—Rich v. Fidelity & Deposit 
Co., 65 S.E. 336, 126 Ga. 466. 

88. Mich.—^Perkins v. Cheney, 72 N. 
W. 695, 114 Mich. 667, 68 Am.S.R. 
495. 

83. Ind.—State v. Peckham, 36 N.E. 

28, 136 Ind. 198. 

28 C.J. p 1295 note 89. 

Only questions open to sureties in 
suit on. bond, after judgment against 
their principal, ordinarily are with 
reference to the making of the bond. 
Its legal sufilciency, and the extent 
of Its obligation.—Olsen v. Marsh, 
Neb., 8 N.W.2d 169. 

Presumption as to matters covered 
It Is presumed that the guardian 
gave sufficient account of all the 
ward's property that came Into his 
possession, notwithstanding such 
facts were not shown by the guard¬ 
ian's written reports on file in the 
proceedings.—^Drum v. .ffltna Casual¬ 
ty & Surety Co., 116 P.2d 716, 189 
Okl. 807. 

84L Tex.—^National Surety Co. v. 
Hemphill, Clv.App., 13 S.W.2d 921. 
error refused. 

28 C.J. p 1295 note 90. 

85. Okl.—^New Amsterdam Casualty 
Co. V. Scott, 234 P. 181, 106 OkL 
268. 
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or other reduction or extinguishment of the liability 
established on the guardian’s final accounting by 
transactions outside the scope of such accounting.®® 

Conclusiveness in favor of s^ireties. In the ab¬ 
sence of fraud,a judgment or decree on final set¬ 
tlement of a guardianship generally is conclusive 
in favor of the sureties as to all matters embraced 
in the adjudication,®® as long as it stands and re¬ 
mains unreversed®® or not set aside®® or uncor- 
rected.®! 

Conclusiveness in other states. Under the full 
faith and credit clause of the federal Constitution, 
a final judgment finding and adjudging the amount 
due by the guardian or his estate to the ward, ren¬ 
dered by a court having jurisdiction in an action in 
which an accounting is necessarily involved and had, 
will, in the absence of fraud or mistake, be given 
effect in another state,®® and held conclusive on the 
sureties as to all matters involved in the action.®® 

Settlement after death of guardian. It is gen¬ 
erally held that a settlement made by the executor 
or administrator of a deceased guardian is prima fa- 
cie,®4 but not conclusive,®® evidence against the sure¬ 
ties, and, if they desire to resist the enforcement of 
the decree, they have the burden of asserting any de¬ 
fense, personal to themselves, that they may have,®® 
the decisions sometimes being placed on the ground 
that after the death of the guardian the only ju¬ 
dicial ascertainment of liability which will conclude 
the sureties is one made by a court of equity.®*^ 
However, in jurisdictions where the statutes ex¬ 


pressly authorize the probate or surrogate’s court 
to compel the executor or administrator of a de¬ 
ceased guardian to account, the decree rendered on 
such an accounting is conclusive against the sureties 
unless impeached for fraud.®® The surety, in an ac¬ 
tion on his bond, cannot object to the form of the 
proceeding in which the amount due the ward was 
determined where the guardian’s personal repre¬ 
sentative waived objections thereto by litigating the 
ward’s opposition to his final account of the guard¬ 
ian’s liability.®® 

(2) Settlements Other than Final Settle¬ 
ments 

Settlements which are not Anal are not conclusive 
as against the sureties on the guardian’s bond. 

The rule as to the conclusiveness of final settle¬ 
ments on the sureties, stated supra subdivision b (1) 
of this section, is not applicable to a settlement 
which cannot properly be denominated a final set- 
tlement.1 Thus the rule as to conclusiveness does 
not apply where the settlement is not in compliance 
with the statutory requirements applicable to a final 
settlement;® and orders authorizing expenditures 
are not conclusive where they are merely interlocu¬ 
tory and may be set aside subsequently and the mon¬ 
ey expended charged to the guardian and his sure¬ 
ty.® 

Current reports and settlements by the guardian 
are not conclusive either in favor of or against his 
sureties.^ They are prima facie evidence against 


86. Mass.—^Forbes v. Allen, 134 N. 
B. 244, 240 Mass. 363. 

87. Mo.—Mitchell v. WllUams, 27 
Mo. 399—State v. Boland, 23 Mo. 
95. 

Eqnltable relief Is not available 
against surety for fraud of guardian. 
—Richardson v. Royal Indemnity Co., 
Gal., 184 P.2d 1, prior opinion, App., 
128 P.2d 396. 

88. Tex.—Ames v. Herrington, Civ. 
App., 189 3.W.2d 183, error ^is** 
missed. Judgment correct—Tannery 
V. Plrtle, Civ.App., 19 S.W.2d 862. 

28 C.J. p 1295 note 88. 

Xtems omitted 

Interest omitted from guardian’s 
report, which was duly approved. 
Is improperly included in determin¬ 
ing balance due after appointment of 
another guardian.—^National Surety 
Co. V. State, 158 N.E. 252, 86 Ind.App. 
388. 

89. Md.—State v. Fidelity & Deposit 
Co., 104 A. 278, 132 Md. 464. 

90 . Tex.—Tannery v. Plrtle, Civ. 
App., 19 S.W.2d 862. 


91. Ohio.—Scobey v. Gano, 35 Ohio 
St 650. 

28 C.J. p 1295 note 86. 

92. Okl.—^Fidelity & Deposit Co. of 
Maryland v. Clanton, 28 P.2d 566, 
167 Okl. 106—U. S. Fidelity & 
Guaranty Co. v. Parker, 121 P. 531, 
20 Wyo. 29. 

93. Wyo.—^U. S. Fidelity & Guaran¬ 
ty Co. V. Parker, supra, 

94. Mo.—State ex rel. Hatton v. 
American Surety Co., App., 217 S. 
W. 866. 

28 C.J. p 1296 note 1. 

95. Ala,—U. S. Fidelity & Guaranty 
Co. V. Sinclair, 90 So. 298, 206 Ala, 
649. 

28 C.J, p 1295 note 2. 

98. Ala.—Warren v. Ellis, 160 So. 
484, 227 Ala, 497. 

97. Ala.—^U. S. Fidelity & Guaranty 
Co. V. Sinclair, 90 So. 298, 206 Ala, 
649—^U. S. Fidelity & Guaranty Co. 
V. Pittman, 62 So. 784, 183 Ala, 602. 

93. Cal.—Smith v. Fidelity & Depos¬ 
it Co. of Maryland, 19 P.2d 1018, 
130 Cal.App. 45. 

N.T.—Martin v. Hann, 63 N.T.S. 186, 
32 App.Div. 602. 
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Persons who may be required to ac¬ 
count see supra § 146. 

99. La,—Carter v. .ffitna Casualty & 
Surety Co. of Hartford, Conn., 115 
So. 662, 165 La, 478. 

1. U.S.—^Maryland Casualty Co. v. 
Waldrep, C.C.A.Okl., 126 P.2d 666. 

Mo.—State ex rel. Calvert v. Detroit 
Fidelity & Surety Co., 42 S.W.2d 
966, 226 Mo.App. 148. 

2. Mo.—State ex rel. Calvert v. De¬ 
troit Fidelity & Surety Co., supra. 

28 C.J. p 1295 note 95. 

Settlement with successor 
Statutory settlement by guardian’s 
or curator’s administrator with suc¬ 
cessor does not have effect of final 
Judgment of probate court.—State ex 
rel. Calvert v. Detroit Fidelity & 
Surety Co., supra, 

3. Wash.—In re Demlng’s Guardian¬ 
ship, 73 P.2d 764, 192 Wash. 190. 

^ Wash.—Goodwin v. American 
Surety Co. of New York, 68 P.2d 
619, 190 Wash. 457. 

28 C.J. p 1295 note 96. 

Effect on appeal of trial court’s find¬ 
ing 

Where probate Judge had allowed 
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the sureties,5 although they are not prima facie ev¬ 
idence in favor of the guardian.® However, it has 
been held that, regardless of whether an account or 
report filed is denominated an annual or final one, 
it is in effect final and conclusive as far as the 
guardian and sureties are concerned, where on the 
hearing thereof the court fixes the amount due by 
the guardian and orders his removal on the grounds 
of incompetency and mismanagement;*^ but an or¬ 
der approving the final account of a guardian who 
has resigned is not to be regarded as a final order 
and conclusive where the court has power to re¬ 
open and examine the accoimt at any time prior to 
the final termination of the guardianship proceed¬ 
ing.® 

§ 206. Estoppel 

In conformity with the general principles of estoppel, 
which are applicable In an action on a guardian's bond, 
the principal and sureties on the bond are estopped to 
deny the recitals therein or the validity of the guard¬ 
ian's appointment. The sureties on a special sale bond 
are estopped to deny the validity of the guardian’s ap¬ 
pointment or of the sale proceedings. 

The general principles of estoppel are applicable 
in actions on bonds of guardians.® Both the princi¬ 
pal and sureties on a guardian’s bond are estopped 


to deny the recitals therein.^® The sureties are es¬ 
topped by the bond itself to deny its legal effect as 
a guardian’s bond.^i A recital in a guardian’s bond 
of his appointment estops both the guardian and 
surety to deny it.^® Estoppel to deny the validity of 
the guardian’s appointment is frequently held to 
arise from the act of the guardian in taking posses¬ 
sion of the money and property of the ward and the 
act of the surety in executing the bond whereby the 
guardian is enabled to obtain such possession.^® Al¬ 
so such estoppel is sometimes held to arise from oth¬ 
er acts of the guardian, such as acceptance of the 
appointment,!^ or the making of reports to the 
court at different times without questioning the va¬ 
lidity of the appointment,!® or the settling of his 
accounts in the proper court and thus recognizing 
his liability.!® Where the statutes of the state re¬ 
quire one person to be appointed and styled as, and 
to perform the duties of, public administrator and 
guardian of a named county, the sureties of an ap¬ 
pointee will not be heard to say that when they 
signed the bond they had no intention of becoming 
bound for his acts as guardian, even though the 
clerk of court in entering the order of appointment 
and in taking the official bond, by mistake or over- 


guardian's account showing balance 
at end of accounting period, supreme 
Judicial court would not determine 
surety’s liability on probate bond for 
misappropriation of ward’s money 
without a showing that guardian did 
not have money as set forth In ac¬ 
count, since probate decree was ad¬ 
judication that guardian did have 
money on hand.—Chaplin v. National 
Surety Corporation, 185 A. 616, 134 
Me. 496. 

5. Gte-—-Weaver v. Thornton, 63 Ga. 
655—^U. S. Fidelity & Guaranty 
Co. V. Davis, 58 S.B. 777, 2 Ga.App. 
625. 

Admissibility see Infra § 218 c. 

6. Mo.—State v. Hoeper, 82 Mo. 57, 
affirming 9 Mo.App. 21. 

28 C.J. p 1295 note 98. 

7. Okl.—Egan v. Vowell, 167 P. 205, 
66 Okl. 61. 

8. IT.S.—Maryland Casualty Co. v. 
Waldrep, C.C.A.Okl., 126 P.2d 565. 

Opening and modifying or vacating 
settlement see supra § 167. 

9. Kan.—^Zavesky v. Maryland Cas¬ 
ualty Co.. 16 F.2d 504, 136 Kan. 
478. 

28 C.J. p 1296 note 8. 

Acceptance of premiums wlthont no¬ 
tice of limitation in relnsaxanoe 
contract 

A surety company which reinsured 
a guardian’s bond and thereafter col¬ 
lected premiums on bond from guard¬ 
ian without giving notice to guard¬ 
ian and county court of any limita¬ 
tion of liability on such bond, on 


which court and parties interested 
considered company liable to same 
extent as original surety, became lia¬ 
ble as substitute surety on original 
bond according to its terms.—West- 
man V. Mlddlewest Trust Co., 283 N. 
W. 176, 68 N.D. 691. 

Assent to account not waiver of 
breach 

In succeeding guardian’s proceed¬ 
ing to enforce bonds of former guard¬ 
ian who was removed for failure to 
account, succeeding guardian’s final 
assent to allowance of former guard¬ 
ian’s accounts after former guard¬ 
ian had been removed and had been 
brought to an accounting by legal 
proceedings W€ls not “waiver” of for¬ 
mer guardian’s breach of bonds in 
not accounting voluntarily when for¬ 
mer guardian should have done so.— 
Chase v. Faulkner, 30 N.E.2d 239, 307 
Mass. 404. 

Charges and receipts 

(1) Guardian’s verified report filed 
in probate court, acknowledging in¬ 
debtedness to minor, estops guard¬ 
ian and surety to deny that guardian 
received money.—^Zavesky v. Mary¬ 
land Casualty Co., 16 P.2d 604, 136 
Kan. 478. 

(2) Under Oklahoma law, surety on 
guardian’s bond is estopped to deny 
that property described as ward’s In 
guardian’s petition for appointment 
as such was property of ward, or 
that guardian had received proceeds 
of such property in his capacity as 
guardian.—^Neal v. Hodges, D.CXOkL, 
18 F.Supp. 916. 
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(3) Other cases see 28 C.J. p 1296 
note 8 [b]. 

la N.C.—Cheshire v. Howard, 178 S. 

B. 348, 207 N.C. 566. 

Tex.—Gann v. Kem, Clv.App., 249 
S.W. 878. 

28 C.J. p 1296 note 9. 

11. Wis.—^Vincent v. Starks, 45 Wis. 
468. 

12. N.C.—Cheshire v. Howard, 178 S. 
E. 348, 207 N.C. 566. 

S.C.—Field v. Pelot, 16 S.C.E<i. 870. 
Tex.—^Massle v. De Shields, Clv.App., 
62 S.W.2d 322, error refused—Gann 
V. Kern, Clv.App., 249 S.W. 878. 

28 C.J. p 1296 note 11. 

13. Tex.—Massle v. De Shields, Civ. 
App., 62 S.W.2d 322, error refused 
—Gann v. Kern, Clv.App., 249 S.W. 
878. 

28 C.J. p 1296 note 12. 

Temporary appointment 
Where temporary guardian’s ap¬ 
pointment became permanent because 
no contest was filed, sureties were 
estopped to deny liability on ground 
that bond was temporary obligation 
where it was the means by which 
the minor’s property was delivered 
to the guardian.—^Massie v. De 
Shields, Tex.Clv.App.. 62 S.W.2d 322, 
error refused—Gann v. Kem, Tex. 
Civ.App.. 249 S.W. 878. 
lA Ky.—^Davls v. MoFeat, 7 Ky.Op. 
261. 

16. Tex.—^Mlnchew v. Case, Clv.App., 
143 S.W. 366. 

1& Pa.—McClure v. Commonwealth, 
80 Pa. 16,7. 
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sight, referred to the appointee only as public ad¬ 
ministrator and not as guardian.^^ The guardian 
and sureties are estopped to question the jurisdiction 
of the court, under the proceedings of which the 
guardian by the bond was enabled to obtain posses¬ 
sion of the ward’s money.^® 

After a sale of the ward’s real property has been 
had and the guardian has received the proceeds 
thereof, the sureties on the special bond given as a 
prerequisite to the sale are estopped to deny the va¬ 
lidity either of the guardian’s appointment's or of 
the sale proceedings,2® as well as to deny that the 
guardian received the proceeds in his fiduciary ca- 
pacity.si An authorization by the probate court for 
the guardian to make a specified exchange of the 
ward’s property will not estop the ward in an ac¬ 
tion on the guardian’s bond for his failure to ac¬ 
count for part of the property received on an ex¬ 
change made on terms other than those authorized 
and which the court did not confirm.22 Acceptance 
of annual premiums on the sale bond by the surety 
thereon, during a period when there was litigation 
as to whether an investment of a part of the pro¬ 
ceeds was authorized or the guardian should be 
charged with the amount so invested as cash on 
hand received at the time of the sale, will not es¬ 
top the surety to deny liability for money collected 
on a purchase-money note and mortgage approved 
by the court as a part of the sale price on the ground 
that his liability terminated on the court’s confirma¬ 
tion of the sale.23 

§ 207. Discharge of Sureties 

a. In general 

b. By discharge or release of guardian 

or termination of guardianship 

c. By death of guardian, ward, or surety 

17. Ky.—Newman v. Flowers, 121 1 

S.W. 662, 134 Ky. 557. ! 

Public administrators see Executors 
and Administrators S§ 1050-1063. 

18. Ark.—^Rader v. Payne, 68 S.W.2d 
457, 459, 188 Ark. 899, citing: Cor¬ 
pus Juris. 

N.T.—^Behrens v. Rodenberff, 1 N.T. 

City Ct. 93- 

Tex.—Gann v. Kern, Civ.App., 249 S. 

W. 878. 

19. Old.—-Donnell v. Dansby, 169 P. 

317, 68 Okl. 165. 

28 C.J. p 1296 note 18. 

20. Mo.-^State v. Weaver, 4 S.W. 

697, 92 Mo. 673.. 

28 C.J. p 1297 note 19. 

21. Okl.—Southwestern Surety Ins. 

Co. V. Richard, 162 P. 468, 62 Okl. 

122—^Donnell v. Dansby, 169 P. 

817, 68 Okl. 166. 

22. U.S.—Title Guaranty & Surety 


d. By release of cosurety 

e. By giving additional, new, or special 

bond 

f. By extension of time of payment 

g. By order of court 

a. In General 

The guardian's sureties are not relieved from liability 
for acts of commission or omission by the guardian un¬ 
less they have been legally released or discharged, and 
ordinarily an existing defalcation of the guardian musit be 
satisfied by actual payment In order to effect their dis¬ 
charge. 

Sureties on a guardian’s bond are not relieved 
from liability for acts of commission or omission 
by the guardian unless they have been legally re¬ 
leased or discharged.24 In general a surety of a 
guardian may be discharged by implication of law 
and without a formal judgment for that purpose,25 
but where the mode or proceeding by which he may 
be released is prescribed by statute there is no oth¬ 
er way.26 

The sureties on a guardian’s bond are not dis¬ 
charged by breach of the guardian’s promise to the 
sureties to give a bond with new sureties ;27 or by 
the failure of the court to compel the guardian to 
file an inventory28 and make annual settlements ;29 
or by the guardian’s failure to account within the 
time prescribed by statute;®® or by the failure of 
the obligee, after the guardian’s death, to obtain 
an accounting and prove the ward’s claim against 
the guardian’s estate within the time prescribed by 
the statute of nonclaim or by an unlawful order 
of the probate court with reference to the estate 
of the ward ;®2 or by the failure of a new guardian 
to obtain payment of the amount due by the orig¬ 
inal guardian from property standing in the latter’s 
name;®® or by a deposit of the ward’s funds in 
bank pursuant to an order of court.®^ The consent 

446, 22 Ky.L. 546—Commonwealth 
V. Preston, 5 T.B.Mon. 684. 

29. Ky.—Commonwealth v. Preston, 
supra. 

80. N.H.—^Probate Judge v. Grant, 69 
N.H. 647. 

31. Iowa.—^Armon v. Craig, 214 N.W. 
656, 559, 203 Iowa 1338, citing 
Corpus Juris. 

Neb.—In re Montgomery’s Estate, 274 
N.W. 487, 491, 133 Neb. 163. 

28 C.J. p 1299 note 67. 

32. Ill.—^ICaspar v. People, 82 N.B. 
816, 230 ni. 342, affirming 132 Ill. 
App. 1. 

33. Pa.—Commonwealth v. Julius, 34 
A. 21, 173 Pa. 322. 

34. Ind.—State v. Fleming, 46 Ind. 
206. 

Md.—Griffith v. Parks, 82 Md. 1. 
Responsibility of sureties for loan 


Co. V. State of Missouri ex rel. i 
and to Use of Stormfeltz, C.C.A. 
Mo., 106 F.2d 496. 

23. Minn.—^Freeborn County Nat. 
Bank & Trust Co. of Albert Lea v. 
Galloway, 251 N.W. 671, 190 Minn. 
327. 

24. Iowa.—Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 600, 
207 Iowa 668. 

25. Ga.—Justices Morgan County In¬ 
ferior Ct. V. Selman, 6 Ga. 432. 

Formal discharge by court see Infra 
subdivision g (2) of this section. 

26. Tenn.—^Bankers Trust Co. v. 
Hamstead, 3 Tenn.App. 264. 

Necessity to follow court procedure 
prescribed see infra subdivision g 
(2) of this section. 

27. Ga.—^McGehee, v. Scott, 16 Ga. 
74. 

26l Ky.—Mahan v. Steele, 58 S.W. 
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of a surety that the guardian may retain and use 
the ward’s money, and a subsequent order of the 
court authorizing him to do so “until further or¬ 
der,” do not operate to release a cosurety.35 

Ordinarily an existing defalcation of the guard¬ 
ian must be satisfied by payment in order for the 
sureties to be discharged from liability therefor, 
and security for the obligation, however ample, is 
not sufficient.®® 

Where a successor guardian obtains control and 
custody of a bank deposit made by the former 
guardian with funds of the ward and voluntarily 
continues it, it constitutes payment to the successor 
guardian of the funds evidenced by the deposit such 
as will discharge the former guardian and his sure¬ 
ty from further liability therefor;®'^ but where the 
successor guardian is unable to withdraw the funds 
from the bank because of its insolvent condition the 
fact that he accepts a book transfer of the accounts 
to himself as guardian and renewals of the certifi¬ 
cates evidencing the deposits will not discharge the 
sureties of the former guardian from liability there¬ 
for.®® The acceptance by the representative of 
those entitled to a deceased ward’s property of an 
assignment of the claim against an insolvent bank 
in which his funds were deposited does not dis¬ 
charge the sureties on the guardian’s bond from lia¬ 
bility for the loss incurred through the bank’s fail¬ 
ure.®® 

Where a temporary guardian’s appointment be- 
•comes permanent because no contest thereof is 
made, the bond remains in force and the liability 
•^of the sureties thereon continues in effect.^® 

Removal of guardian to another state. The re¬ 
moval of the guardian to another state and his ap¬ 


pointment as guardian by the courts of that state 
do not exonerate his sureties from liability for 
funds of the ward received under the original ap¬ 
pointment and not accounted for.^i The sureties 
are not relieved from liability by the removal of the 
guardian from the state where they have made no 
effort to obtain the removal of the guardian from 
his office on that ground^® or to obtain their release 
as sureties on the bond.^® 

Suit to charge third person as trustee, A suit on 
behalf of the ward to charge a third person as trus¬ 
tee in invitum and impress a trust on property does 
not release the guardian and sureties; they remain 
bound and subject to appropriate proceedings until 
satisfaction is obtained and the ward’s estate made 
whole.^* 

The sureties on a special sale bond are not dis¬ 
charged by a change in the terms of sale made by 
the court in the exercise of a lawful discretion;^® 
or by the fact that the guardian produces the pro¬ 
ceeds in court and then withdraws them by order of 
court ;^® or by the fact that the sureties purchase 
at the sale and pay the price to the guardian 
or by the fact that a portion of the proceeds of the 
sale has been collected from the sureties on the gen¬ 
eral bond;^® or by the fact that the sale, being 
voidable, is ratified by the ward on coming of age.^^® 
The liability of the sureties on the sale bond is not 
terminated by the guardian’s investment of the sale 
proceeds in a proper mortgage, but it continues so 
that they are liable where the guardian thereafter 
improperly releases the mortgage.®® 

Alteration of date. A change in the date of a 
guardian’s bond, not tending to alter or enlarge the 
liability of a surety thereon, is an immaterial al¬ 
teration which does not discharge him.®i 


made pursuant to order of court 
see supra § 198 b. 

-as. Ark.—Berton v. Anderson, 20 S. 
W. 250, 56 Ark. 470. 

36. Miss.—Kelly v. Crymes, 168 So. 
2G7, 176 Miss. 133. 

■37. Teat—Southern Surety Co. v. Pe- 
den, Com.App., 236 S.W. 975, re- 
versinsr Southwestern Surety Ins. 
Co. V, Peden, Civ.App., 223 S.W. 
1114. 

Transfer by bank without consent of 
gnardlaa 

Where on the succeedlnsr gruardlan’s 
'demand the bank transfers the de¬ 
posit to his name and holds it sub¬ 
ject to his credit, it operates to dls- 
charire the precedlngr guardian and 
his surety from liability, even though 
the transfer is made without their 
iknowledge or consent;—^Southern 
^Surety Co. v. Peden, supra. 


38. N.M.—Fidelity & Deposit Co. of I 
Maryland v. Weil, 294 P. 329, 36 
N.M. 236. 

39. Wis.—Cable v. Smith, 227 N.W. 
266. 200 Wis. 288. 

40. Tex.—Burton v. McGuire, Com. 
App., 41 S.W.2d 238, affirming, Civ. 
App., 3 S.W.2d 676—Massle v. De 
Shields, Civ.App., 62 S.W.2d 322, 
error refused—Gann v. Kem, Civ. 
App., 249 S.W. 878. 

41. Ky.—Gillum v. Parker, 100 S.W. 
820, 30 Ky.L. 1191. 

Wash.—^Mathleu v. U. S. Fidelity & 
Guaranty Co., 290 P. 1003, 1004, 168 
Wash. 396, quoting Corpns Juris. 

48. Iowa.—^Farrington v. Secor, 60 
N.W. 193, 91 Iowa 606. 

43. Iowa.—^Farrington v. Secor, su¬ 
pra. 


Wash.—Mathleu v. U. S. Fidelity & 
Guaranty Co., 290 F. 1003, 1004, 
158 Wash. 896, quoting Corpns 
Jails. 

44. Ala.—^Ward v. Jossen, 119 So. 
220, 218 Ala. 530. 

45. Ind.—Stevenson v. State, 69 Ind. 
267. 

46. Ind.—State v. Steele, 21 Ind. 
207, 83 Am.D. 346. 

47- Ky.—^Wlnlock v. Wlnlock, 1 
Dana 382. 

4& Ark.—Gravette v. Williams, 298 
S.W. 886, 175 Ark. 146. 

49. Mich.—Schlee v. Darrow, 52 N. 

W. 717, 66 Mich. 862. 

5a Iowa.—^In re Brubaker's Guard¬ 
ianship, 239 N.W. 636. 214 Iowa 413. 
51. Md.—State v. MUler, 3 GUI 386. 
Change of date'of instrument as im¬ 
material alteration generally see 
Alteration of Instruments S 23. 
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b. By Discbarge or Bdease of Gnudian or Ter¬ 
mination of Qnaxdiansbip 

A valid discharge of the guardian discharges his 
surety, and a termination of the guardian's term as 
guardian releases his surety from liability for matters 
which occur thereafter^ but not for prior defalcations- 
The release of a guardian as to one of several wards does 
not discharge his sureties from liability to the other 
wards, and a release of one of Joint guardians who 
executed a Joint bond does not discharge the sureties 
as to the other. 

A valid discharge of the principal is available to 
the surety as well as to the principal.®^ The revo¬ 
cation of the g^rdian’s appointment and the plac¬ 
ing of the funds in the wards' own names and sub- 
j'ect to the order of the court, after a complete ac¬ 
counting as to the corpus and income of the estate, 
effectually terminates the duty and responsibility of 
the guardian in his fiduciary capacity, and equally 
exonerates the surety on his bond.®^ However, 
where the guardian has taken an appeal with super¬ 
sedeas from an order removing him, the liabilities 
of his sureties continue.®^ The termination of a 
guardian's term as guardian ends the liability of 
the surety on his bond for matters which occur 
thereafter;®® but the removal or resignation of a 
guardian, or revocation of the letters of guardian¬ 
ship, does not relieve the sureties from liability for 
past defaults,®® nor does the guardian's removal or 
resignation and subsequent settlement with his suc¬ 
cessor or a guardian ad litem.®7 The release of a 
guardian as to one of several wards secured by the 
same bond does not discharge the sureties as to the 
other wards.®® Where two joint guardians exe¬ 
cute a joint and several bond, a release of one of 


them does not discharge the sureties as to the oth¬ 
er.®® 

c. By Death of Guardian, Ward, or Surety 

A surety on the bond of a single guardian Is not lia¬ 
ble for acts done after the guardian’s death; but the 
death of one of two or more Joint guardiansi or of one 
of several wardSf does not release the surety from lia¬ 
bility. The death of the surety does not release his 
estate from liability. 

A surety on the bond of a single guardian is liable 
only for loss to the ward's estate caused by the 
guardian during his lifetime,®® and not for acts 
done after the guardian's death.®^ However, the 
death of one of two joint guardians does not re¬ 
lease the surety on the joint and several bond for 
future defaults of the survivor;®® nor does relief 
from responsibility on a bond given by a guardian 
of several wards result from the death of one of 
them.®® On the death of a surety his estate may 
be held liable on the bond.®^ 

d. By Release of Cosurety 

As a general rule a release of one of several sureties 
on a guardian’s bond releases the cosureties, although 
In some Jurisdictions the rule is not applied to a release 
by court order. Where the sureties are on different 
bonds and are not cosureties a release of the sureties on 
one bond will not release those on the other bond, ex¬ 
cept, It has been held, where their liability Is secondary. 

A release by the ward, on coming of age, of one 
of several sureties on the guardian's bond oper¬ 
ates to release the cosureties.®® This is held to be 
true even where the cosureties are expressly except¬ 
ed from the operation of the instrument;®® but there 
is also authority to the contrary.®*^ A release by a 


SSL Okl.—^Fidelity & Deposit Co. of 
Maryland v. Clanton, 28 P.2d 666, 
167 Okl. 106. 

28 C.J. p 1302 note 58. 

Liability for property received after 
removal of giiardlan see supra § 
200 a. 

Release by ward see Infra 8 208. 

On approval of final aoooimt 

Liability of surety on official bond 
of guardian of minor’s estate ceases 
when final account is filed and ap¬ 
proved.—Conner v. Folk, 183 So. 604, 
161 Miss. 24. 

53. Md.—^Fidelity & Deposit Co. v. 
Husted, 97 A. 870, IfS Md. 276. 

64. Ky.—Clay v. Cunningham, 82 S. 
W. 973, 26 Ky.L. 620. 

55^ N.C.—^Adams v. Adams, 193 S.E. 
661, 212 N.a 837. 

Death of guardian or ward as dis¬ 
charging surety see infra subdi¬ 
vision c of this section. 

Liability: 

As between successive guardians 
and their sureties see supra 9 
202 c. 


For property received by guardian 
after his removal see supra 9 
200 a. 

58. Ind.—^Tost V. State, 80 Ind. 860. 
28 C.J. p 1302 note 61. 

67. Wis.—^Martin’s Estate v, Davis, 
60 N.W. 171, 80 Wis. 376. 

28 C.J. p 1302 note 62. 

Settlement with ward see infra 9 
208. 

58. Tex.—^Roberson v. Tonn, 13 S. 

W. 386, 76 Tex. 686, 

Effect of death of one ward see 
infra subdivision c of this section. 

69, Pa.—^Hooker v. Woods, 83 Pa. 
466. 

28 C.J. p 1302 note 64. 

Effect of death of one of two Joint 
guardians see inflra subdivision c 
of this section. 

ea Ga—Garrett v. Reese, 27 S.E. 
760, 99 Ga 494. 

Iowa—^Kies v. Brown, 268 N.W. 910, 
222 Iowa 64. 

61. Ga—Garrett v. Reese, 27 S.E. 
750, 99 Ga 494. 
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Iowa—^Kles v. Brown, 268 N.W. 910, 
222 Iowa 54. 

ZTo privity with snooessor of deceas¬ 
ed guardian or his executor 
Surety for guardian, after guardi¬ 
an’s death, was not In privity with 
guardian's executrix or with ward's 
father who, without authority, as¬ 
sumed guardianship duties, and was 
not liable for any loss occasioned 
by them to ward’s estate.—Kies v. 
Brown, supra 

62. N.Y.—^People v. Byron, 3 Johns. 
Cas. 68. 

63. Ill.—Winslow V. People, 7 N.E. 
135, 117 IlL 162, affirming 17 Ill. 
App. 222. 

64i Tenn.—^Maxwell v. Smith, 8 S. 

W. 340, 86 Tenn. 639. 

28 C.J. p 1299 note 82. 

65. Ind.—^Tyner v. Hamilton, 61 Ind. 
259. 

Release by ward generally see infra 
9 208. 

66k Ind.—^Tyner v. Hamilton, supra 

I 67. S.C.—^Massey v. Brown, 4 S.C.. 
i 85. 
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new guardian of one of several sureties on his pred¬ 
ecessor’s bond operates to release the remaining 
sureties.®^ Some courts deny that the rule that a 
release of one of several obligors is a release of 
all is applicable to a release by order of court of 
one of the sureties on a guardian’s bond.®® Other 
courts hold that the rule applies where the court 
releases one of several sureties'^® without the con¬ 
sent of the cosureties.*^^ At any rate, where a re¬ 
lease by the court of one surety is void, it does not 
release either him or the other sureties.*^® Also, 
where two sureties have signed different bonds and 
are not cosureties, a discharge by order of court 
of the surety on one bond does not release the sure¬ 
ty on the other bond.73 If additional security has 
been required, a subsequent release of the original 
sureties does not work a release of the sureties on 
the new bond,*^^ at least where the liability of the 
original sureties is secondary to that of the subse¬ 
quent sureties;*^® nor are the original sureties re¬ 
leased by operation of law by a subsequent release 
of the additional sureties;*^® but there is authority 
to the contrary on the latter proposition where the 
additional sureties have the primary liability.77 The 
liability of one of two sureties on a guardian’s bond 
is not affected by the fact that plaintiff permitted 
the action to abate as to the other surety.*^® 

a By Giving Additional, New, or Special Bond 

The giving of an additional, new, or special bond does 
not discharge the sureties on the prior bond from liabili¬ 
ties already Incurred, nor does it release them from liabil¬ 
ity for defauits occurring thereafter where the new bond 
is mereiy additional or cumulative security; but if It Is In 


discharge or substitution of the prior bond the sureties 
on such prior bond are released from liability for sub¬ 
sequent devastavits. 

As a general rule, although there is authority to 
the contrary,*^® sureties on a general guardianship 
bond are not discharged from liability already in¬ 
curred merely by the guardian’s giving an addition¬ 
al, new, or special bond with other sureties.®® The 
sureties on the original bond are not released from 
liability for future defaults of the guardian by the 
giving of a second bond which is merely additional 
or cumulative security ;®^ but, as appears infra sub¬ 
division g (3) of this section, they are, of course, 
released from subsequent defaults where, on the tak¬ 
ing of a new bond, the court, in the proper exercise 
of its statutory authority, expressly orders that they 
shall be so released. The giving of a new bond 
which is invalid and on which no suit can be main¬ 
tained does not operate to release the sureties on 
the original bond.®® It is permissible for a tutor or 
curator to substitute a new bond and surety in place 
of his original bond and surety, even in the absence 
of some provision in the statute authorizing it; and 
where such substitution occurs the original surety is 
relieved from liability for defaults which occur 
thereafter, and the tutor or curator is not liable for 
further premiums to the original surety.®® 

f. By Extension of Time of Payment 

The authoritiesi are not In accord as to whether a 
valid and binding agreement with the ward for an ex¬ 
tension of time for the guardian to make settlement 
and discharge his liability discharges the guardian’s 
sureties. 


68. Tex.—^Roberson v. Tonn, 13 S.W. 
885, 76 Tex. 536. 

6^ Ky.—^Boyd V. Gault, 3 Bush. 644. 
28 C.J. p 1302 note 48. 

Release by order of court grenerally 
see Infra subdivision g of this sec¬ 
tion. 

70. Tenn.—Jamison v. Cosby, 11 
Humphr. 278. 

wnere other seonrlty regnlred 
Where the court has no power to 
relieve the sureties on their petition, 
without making other provision for 
the preservation and management of 
the estate as required by statute, a 
release of some of the sureties on a 
bond will operate as a release of 
their cosureties on the same bond.— 
Jamison v. Cosby, supra, 

71- Ohio.—^Dowell v. Gulou, 6 Ohio 
Dec., Reprint, 634, 7 Am.L.Rec. 273, 
8 Clnc.L.Bul. 736. 

28 C.J. p 1302 note 50. 

72. S.C.—Hill v. Calvert, 22 S.C.Eq. 
56. 

Tenn.—Bankers Trust Co. v. Ham- 
stead, 3 Tenn.App. 264. 


73. Ind.—Clymer v. State, 109 N.E. 
431, 59 Ind.App. 364. 

74. Tenn.—Jamison v. Cosby, 11 
Humphr. 273. 

76. S.C.—Field V. Pelot, 16 S.C.Eq. 
869. 

76. Ky.—^Wllbome v. Common¬ 
wealth, 5 J. J. Marsh. 617. 

Tenn.—Jamison v, Cosby, 11 Humphr. 
273. 

77. S.a—Field v. Pelot, 16 S.C.Bq. 
369. 

7a Ky.—Layne v. Clark, 153 S.W. 
437, 152 Ky. 310. 

79. Va.—Sayers v. Cassell, 23 Gratt. 
525, 64 Ya. 526. 

sa Ala.—Cox V. Williams, 3 So.2d 
129, 131, 241 Ala. 427, citing Cor¬ 
pus Juris. 

Cal.—^Bank of America Nat Trust & 
Savings Ass’n v. Fidelity & De¬ 
posit Co. of Maryland, 61 P.2d 472, 
9 Cal.App.2d 687. 

Iowa.—Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 500, 
207 Iowa 668. 

28 C.J. p 1300 note 89- 
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Discharge by guardian's failure to 
give new bond as promised see su¬ 
pra subdivision a of this section. 
Liability as between sureties on old 
and new bonds see supra § 202 d. 

81. Ga.—^Huson v. Green, 16 S.E. 
255, 88 Ga. 722. 

Iowa.—Brooke v.» American Sav. 
Bank of Muscatine, 223 N.W. 500, 
207 Iowa 668. 

28 C.J. p 1300 note 90. 

82. Ga.—J ustlces Morgan County 
Inferior Ct. v. Selman, 6 Ga. 432. 

Where no order entered approving 
subsequent bond 

Sureties on guardian's bond were 
not released from liability for guard¬ 
ian’s default by subsequent bond ex¬ 
ecuted by others and purporting to 
supersede prior bond, where subse¬ 
quent bond was not attested by court 
clerk and no order was entered of 
record approving It or discharging 
sureties from liability on prior bond. 
—Commonwealth, for Use of Patrick 
V.' Williams, 65 S.W.2d 1012, 252 Ky. 
133. 

83- La.—^Interdiction of Allgeyer, 
App., 195 So. 71. 
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In some jurisdictions it is held that an agreement 
whereby a ward who has come of age gives the 
guardian further time to discharge his liability, and 
which is binding on the ward, releases the sureties 
on the bond;84 but where the agreement is not 
binding on the ward the sureties are not released, 
and this is also true of an agreement by a new 
guardian extending time to his predecessor.8® In 
other jurisdictions it is held that there can be no 
discharge of a surety on the guardian’s bond based 
on an extension of the time of settlement®^ where 
the bond is conditioned on the guardian’s faithful 
discharge of the duties of his office,®® or where no 
definite time of settlement between the guardian and 
the ward is fixed by either statute or the contract 
of the surety,®® or where the extension of time is 
not to a definite future date;®® and in conformity 
with the rule applicable in suretyship cases gener¬ 
ally, see the C.J.S. title Principal and Surety § 
189, also SO CJ. p 153 note 46-p 154 note 51, where 
the surety is a surety for hire he must have been 
prejudiced by an extension of time in order for it 
to effect his discharge.® ^ 

Delay in enforcing the collection of a check giv¬ 
en to a new guardian by the former one on settle¬ 
ment of his accounts will not release the sureties on 
the former guardian’s bond, where they were not 
prejudiced thereby;®® but delay in the collection of 
a check of a former guardian, good when given, 
until the former guardian is insolvent and the check 


uncollectable will release the sureties of such for¬ 
mer guardian from liability therefor.®® 

g. By Order of Couri; 

(1) Power of court 

(2) Procedure 

(3) Effect 

(1) Power of Court 

The power of a court to discharge a guardian's bond' 
and release the sureties thereon from liability on terms 
other than a compliance with Its conditions Is limited to 
such power as is conferred by statute. In a few states 
the courts have no such power, but In many they may re¬ 
lease the sureties from liability for the guardian's future 
defaults, but not for past defaults, on the guardian's 
giving additional sureties or filing a new bond. 

The probate court has no inherent power to dis¬ 
charge the bond of a guardian and release the sure¬ 
ties from liability on terms other than a compliance 
with the conditions thereto; its power in the prem¬ 
ises is limited to that which is conferred by stat- 
ute.®4 In a few states the court is without author¬ 
ity, while the guardianship continues and its. duties 
are unperformed, to direct that the bond be g^iven 
up or canceled,®® or to release the surety on the- 
bond from the whole or any part of its obligation 
without the consent of all parties in interest.®® In 
many,®"^ but not all,®® states the probate court may, 
on the guardian’s giving additional sureties or filing- 
a new bond, release one or all of his original sure¬ 
ties from liability for his future defaults; but, ex¬ 
cept in a few jurisdictions,®® it is without power 


84h Ill.—^People v. Seelye, 82 N.E3. 
458. 146 Ill. 189. 

La.—^Brown v. Roberts, 14 La.Ami. 
259. 

86. N.T.—^McBrlen v. McBrlen, 271 
I^.T.S. 905, 150 Mlsc. 849. 

28 C.J. p 1299 note 85. 

Mere luanlfirenoe InsiiffloloiLt to re¬ 
lease surety 

Mere Indulgenge by the ward of 
the ^ardlan, without any valid 
agreement for delay or the exten¬ 
sion of time, does not affect the obll- 
sration of the surety.—DougrlfLSs v. 
Perris, 33 N.B. 1041, 138 N.T. 192, 
34 Am.S.R. 435. afflrmlne 18 N.T.S. 
685, 63 Hun 413—^McBrlen v. Mc- 
Brien, 271 N.Y.S. 905, 150 Mlsc. 849. 
80. Pa—^Neel v. Commonwealth, 7 
A. 74, 4 PaCas. 95. 

28 C.J. p 1299 note 86. 

87. Ky.—^Dufour v. Dufour, 54 S.W. 
176, 21 Ky.L. 1147. 

88. Mo.—State ex reL Hardy v. 
Parris, 47 S.W.2d 198, 226 Mo.App. 
1007. 

89. Mo.—State ex reL Hardy v. Par¬ 
ris, supra 

90. Mo.—State ex reL Hardy v. Par¬ 
ris, supra 


91. Mo.—State ex rel. Hardy v. Far¬ 
ris, supra 

92. Ky.—^Fidelity & Casualty Co. of 
New York v. Miller’s Guardian, 29 
S.W.2d 595, 235 Ky. 109. 

93. Ky.—^Fidelity & Casualty Co. of 
New York v. Miller, 294 S.W. 1093, 
220 Ky. 123. 

94. Miss.—^Relly v. Crymes, 168 So. 
267, 273, 176 Miss. 138, cltlngr COr- 
pus JtirlB. 

Okl.—Title Guaranty & Surety Co. 

V. Foster, 208 P. 231, 84 Okl. 291. 
Wash.—In re Demingr’s Guardian¬ 
ship, 78 P.2d 764, 774, 192 Wash. 
190, quoting Corpus gnxlB. 

28 CJ. p 1300 note 93. 

May old boudsmeiL by acoeptlng and 
enforolng* seoiuity 
Court may aid bondsmen of gruard- 
ian who has converted ward's mon¬ 
ey without authority by accepting 
security for accrued debt from guard¬ 
ian, and enforcing It In behalf of 
bondsmen, but court has no power to 
release obligation of bondsmen on 
such security, however ample.—Relly 
V. Crymes, 168 So. 267, 176 Miss. 188. 
Statute relatlngf to official bonds 
A statute providing for the release 
of sureties on offlciaj bonds does not 
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apply to guardian's bonds.—^Kaspar- 
V. People, 82 N.E. 316, 230 Ill. 342,. 
affirming 132 IlLApp. 1. 

95. Pa.—^Newcomer’s Appeal, 43 Pa. 
43. 

9& Pa.—Commonwealth v. Ameri¬ 
can Bonding Co., 91 A. 938, 245 Pa. 
635. 

Clerk of conrt 

Clerk of superior court has no pow¬ 
er to release sureties on guardian’s 
bond.—Thornton v. Barbour, 169 S.E, 
163, 204 N.C. 583. 

97. Cal.—Bank of America Nat 
Trust & Savings Ass’n v. Fidelity 
& Deposit Co. of Maryland, 61 P.2d 
472, 9 CaLApp. 687. 

Fla.—^Fidelity & Deposit Co. of 
Maryland v. Hogan, 136 So. 826, 
102 Fla. 196. 

Ga.—Great American Indemnity Co. 
V. Jeffries, 16 S.E.2d 136, 65 Ga. 
App. 686. 

Mont—Ollverl v. Maroncelll, 22 P.2d'’ 
1054, 94 Mont 476. 

28 C.J. p 1800 note 97. 

98. Md.—McMath v. State, 6 Harr. 
& J. 98. 

28 C.J. p 1300 note 98. 

99. Ky.—^Watts v. Pettit, 1 Bush. 
154. 
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to release the sureties from liability for past de¬ 
faults,^ and a court order reciting the release from 
all liability of a surety, which is based on payment 
by the surety of the amount to which it is errone¬ 
ously assumed his bond had been validly reduced, 
and not on any settlement and compromise of claims, 
will not release the surety from liabilities in excess 
of that amount which had already accrued.^ 

Under some statutes the power of the court to 
release the sureties can be exercised only by making 
at the same time other provisions for the security 
of the ward’s estate,3 as where a new bond is given 
or substituted;^ and under some such statutes the 
court cannot discharge the sureties and require as 
a substitute for the bond that the estate be placed 
under the direct control of the court,® but under 
others it seems that if a new bond cannot be fur¬ 
nished the court may release the sureties where the 
ward’s property is actually delivered to some one 
authorized to receive it.® It is error to discharge 
the old sureties before the new bond has been filed 
and approved.^ Some courts hold that the court is 
without power to discharge the sureties on the orig¬ 
inal bond where the new bond is not sufficient to 
comply with the statutory requirements;® but there 
is some contrary authority.® 


After the termination of guardianship by the 
death of the guardian, the probate court is without 
power to release the estate of the deceased guard¬ 
ian and his bondsman from their liability on the 
deceased guardian’s bond.l® 

(2) Procedure 

In general the procedure prescribed by statute must 
be strictly followed. The discharge must be by Judicial 
act, on the application of the party designated, with the 
prescribed pleadings and notice. The court order must 
be made during a term of court and the Judgment should 
recite the essential Jurisdictional facts. 

While it has been held in some cases that stat¬ 
utes providing for the release of sureties on appli¬ 
cation to the court are remedial and should be lib¬ 
erally construed,it is generally held that the sure¬ 
ties can be released only in the manner prescribed 
by statute,! 2 and on strict compliance with the stat¬ 
ute,!® and this rule applies to proceedings for a 
reduction of the amount of the guardian’s bond.!^ 
The discharge must be by judicial act!® consisting 
of an order of court!® \yy ^ court which has ob¬ 
tained jurisdiction over the ward,!*^ and after a 
hearing.!® In some jurisdictions, where the guard¬ 
ian is before it, the court may of its own motion 
order the substitution of a new bond in discharge 


1. U.S.—^Hartford Accident & In¬ 
demnity Co. V. Hembree, CC.A. 
Okl., 122 F.2d 173. 

Ark.—^Merchants & Planters Bank & 
Trust Co. V. Deaton, 141 S.W.2d 
543, 200 Ark. 828—^Williams v. 

Goodwin, 141 S.W.2d 616, 200 Ark. 
897. 

28 C.J. p 1300 note 1. 

2. Wash.—^In re Deming’s Guard¬ 
ianship. 73 P.2d 764, 192 Wash. 190. 

Credit only for payment made 
All the surety is entitled to Is 
credit for the payment made.—In re 
Deming’s Guardianship, 73 P.2d 764, 
192 Wash. 190. 

3. Tenn.—Jamison v. Cosby, 11 
Humphr. 273. 

4 Mont.—Oliverl v. Maroncelll, 22 
P.2d 1054. 94 Mont. 476. 

Okl.—Title Guaranty & Surety Co. 

V. Foster. 203 P. 231, 84 Okl. 291. 
Tenn.—Bankers Trust Co. v. Ham- 
stead, 3 Tenn.App. 264. 

28 C.J. p 1300 note 2. 

CiLfloianjcy of bond 
Where the county court's jurisdic¬ 
tion is properly Invoked on a peti¬ 
tion to discharge sureties on a guard¬ 
ian’s bond, the amount of the bond 
substituted and the sufficiency of the 
sureties are questions for the county 
court.—Title Guaranty & Surety Co. 
V. Foster. 203 P. 231. 84 Okl. 291. 
K'ow surety on old bond 
The new security may be given by 
the new surety signing the old bond. 


—Hammond v, Beasley, 15 Lea, 
Tenn., 618. 

5. Okl.—^Tltle Guaranty & Surety 
Co. V. Foster, 203 P. 231, 84 OkL 
291. 

6. Mont—Oliverl v, Maroncelll, 22 
P.2d 1054, 94 Mont 476. 

7. Ill.—Kaspar v. People, 82 N.B. 
816, 230 Ill. 342, affirming 132 111. 
App. 1. 

Tex.—Miller v. Miller, 63 S.W. 862, 
21 Tex.Clv,App. 382. 

8. Ky.—^Brooks v. Morrow, 2 Ky.Op. 

202 . 

9; Tenn.—Crawford v. Penn, 1 Swan 
388. 

la Tex.—^American Bonding Co. v. 
Logan, Civ.App., 132 S.W. 894. 

11. Ind.—^Kendrick v. Wilkinson, 18 
Ind. 206. 

12. Iowa.—^Brooke v. American Sav. 
Bank of Muscatine, 223 H.W. 600, 
207 Iowa 668. 

28 C.J. p 1300 note 8. 

Procedure held Ineffective 
A mere resignation of a surety, 
followed by an order of the court re¬ 
leasing him is not effective; the or¬ 
der is simply void on its face.— 
Bankers Trust Co. v. Hamstead, 3 
Tenn.App. 264. 

13. CaL—^Bank of America Nat. 
Trust & Savings-Ass’n v. Fidelity 
&- Deposit Co. of Maryland, 51 P. 

- 2d 472, 9 Cal;Aj>p.2d 687^ 
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Iowa.—^Brooke v. American Sav. Bank 
of Muscatine, 223 N.W. 600, 207 
Iowa 668. 

Tenn.—Bankers Trust Co. v. Ham- 
stead. 3 Tenn.App. 264. 

28 C.J. p 1301 note 9. 

Courts oannot waive compliance 
The courts have no power to waive 
strict compliance with the statute.— 
Brooke v. Ajnerican Sav. Bank of 
Muscatine, 223 N.W. 600, 207 Iowa 
668 . 

14b Wash.—^In re Deming's Guardi¬ 
anship, 73 P.2d 764, 192 Wash. 190. 
Where obligations have accrued 
In proceedings leading up to re¬ 
duction of bond already operative 
and In connection with which obliga¬ 
tions have accrued, the law must be 
carefully observed before amount of 
penalty may be reduced.—^In re Dem¬ 
ing's Guardianship, supra. 

15. N.T.—McBrlen v. McBrlen, 271 
N.Y.S. 905, 150 Mtsc. 849. 

28 C.J. p 1301 note 29. 

16b Cal.—^Bank of America Nat. 
Trust & Savings Ass'n v. Fidelity 
& Deposit Co. of Maryland, 61 P. 
2d 472, 9 Cal.App.2d 687. 

Ill.—^Kaspar v. People, 82 N.B. 816, 
230 111. 342, affirming 132 IlLApp. 
1 . 

17. N.T.—McBrlen v. McBrlen, 271 
N.Y.S. 905, 160 Mlsc. 849. 

18: Mich.—Bice v. Wilson, 89 N.W. 
336, 129 Midh. 520: 
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of an old bond and the sureties thereon but it 
cannot substitute a new bond in discharge of an 
old bond and the sureties thereon on application of 
the guardian, unless the new bond is executed in 
accordance with the statutory requirements and 
for the reasons contained therein .20 

Frequently the statutes provide for a discharge by 
the court on the application, request, or petition of 
the surety ,21 and on specified grounds,22 Some 
statutes of this nature are construed to make a dis¬ 
charge by the court a matter of right for the sure- 
ty,23 on taking the steps required, and showing the 
grounds prescribed, by statute, while others by 
their terms vest the court with discretion in the 
matter.24 Where the statute provides for a dis¬ 
charge on the application of the surety only, the 
probate court is without authority to discharge the 
surety on the application of the principal.^® How¬ 
ever, it has been held that the release may be grant¬ 
ed on the motion of the guardian made with the 
knowledge and consent of the surety.26 Some stat¬ 
utes have been amended so as to allow the applica¬ 
tion to be made by either surety or principal, but 
such an amendment does not have a retroactive op¬ 


eration so as to apply to a bond previously filed and 

approved.27 

In some jurisdictions the application for discharge 
must be by petition or application's in writing,29 
and notice of the application for discharge must be 
given and the fact that the court has otherwise 
jurisdiction of the person of the principal is not 
sufficient to uphold an order discharging the sure¬ 
ty .21 However, in other jurisdictions a formal pe¬ 
tition is not essential where the guardian was served 
with notice and the proceedings were in open court, 
and the courts will uphold a discharge granted on 
the voluntary appearance of both parties before the 
judge or in open court, even in the absence of a 
formal petitions^ or written notice.ss 

A revocation of the letters of guardianship is 
not necessary before the surety may be dis¬ 
charged;®^ neither is an accounting a condition 
precedent,®® unless made so by statute;®® but in 
some jurisdictions a guardian’s bond cannot be en¬ 
tirely discharged of liability without an accounting 
and a decree thereon.®*^ Some courts hold that 
there must be both a final settlement and an unrea¬ 
sonable delay on the part of the ward to enforce 


19. Ark.—^Williams v. Goodwin, 141 
S.W.2d 516, 200 Ark. 897. 
aa Ark.—White v. New Amsterdam 
Casualty Co., Ill S.W.2d 477, 196 
Ark. 249. 

21. Iowa.—^Brooke v. American Sav. 
Bank of Muscatine, 228 N.W. 600, 
207 Iowa 668. 

Tenn.—Bankers Trust Co. v. Ham- 
stead, 3 Tenn.App. 264. 

28 C.J. p 1301 note 10. 

22. Ga.—^Means v. American Bond- 
lasr Co., 98 S.R 399, 23 Ga.App. 453. 

28 C.J. p 1301 note 11. 

23. Miss.—^Foster v. Blsland, 23 
Miss. 296. 

28 C.J. p 1301 note 12. 

24. Me.—^In re Pope, 69 A- 616, 103 
Me. 382. 

25. Kan.—Southern Surety Co. v. 
Cole, 189 P. 957, 106 Kan. 782. 

Me.—In re Pope, 69 A. 616, 103 Me. 
382. 

26. Ky.—Black v. Merritt, 18 Ky.L, 
367—^Duncan v. Jenkins, 4 Ky.Op. 
192. 

27. Me.—^In re Pope, 69 A. 616, 103 
Me. 382. 

2S. Ga.—^Dupont v. Mayo, 56 Ga. 
304. 

Iowa.—Brooke v. American Sav. Bank 
of Muscatine, 228 N.W. 600, 207 
Iowa 668. 

Mich.—^Rlce V. Wilson, 89 N.W. 836, 
129 Mich. 520. 

28 C.J. p 1301 note 20. 

A letter of the surety to the coun¬ 
ty Judffe does not take the place of 


' the petition required by statute.— 
Southwestern Surety Ins. Co. v. Pe- 
den, T6X.Civ.App., 223 S.W. 1114, re¬ 
versed on other grounds Southern 
Surety Co. v. Peden, Com.App., 236 
S.W. 976. 

29. Ga.—^Dupont v. Mayo, 66 Ga. 
304. 

30. Cal.—^Bank of America Nat. 
Trust & Savings Ass'n v. Fidelity 
& Deposit Co. of Maryland, 61 P. 
2d 472, 9 Cal.App.2d 687. 

N.T.—McBrlen v. McBrien, 271 N.T. 

S. 905, 160 Mlsc. 849. 

Wash.—In re Deming's Guardian¬ 
ship, 73 P.2d 764, 192 Wash. 190. 
28 C.J. p 1301 notes 19, 21. 

Ex parte proceeding void 
A guardian’s one hundred thousand 
dollar bond which had become opera¬ 
tive and under which ward's rights 
had become fixed was improperly 
reduced to one thousand dollars by 
ex parte order, and surety remained 
liable on bond to the full penalty 
thereof where wards were not repre¬ 
sented by guardian ad litem, and 
more money in addition to fifty thou- j 
sand dollars already received by 
guardian was to come from state in 
which guardian had been appointed 
ancillary guardian.—^In re Demlng’s 
Guardianship, supra. 

Not an In rem proceeding 
Where a guardian’s bond has been 
filed and become effective, rights and 
obligations have arisen between par-i 
ties to pending proceeding, and such 
obligations may be established, al-| 
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tered, or satisfied only in legal man¬ 
ner, the rule that probate proceed¬ 
ings partake of nature of proceedings 
in rem does not apply to such a sit¬ 
uation.—^In re Deming’s Gurdlanship, 
supra. 

Eatest of conflicting statutes con¬ 
trols 

As respects guardianship bond, pro¬ 
vision of probate code contemplating 
that order of court discharging sure¬ 
ty will be made on proceedings duly 
had on such notice thereof as court 
may direct prevails ov er provision 
of political code for exoneration of 
sureties on filing and approval of 
new bonds, where such provision of 
probate code is latest expression of 
legislature on subject.—Bank of 
America Nat Trust & Savings Ass’n 
V. Fidelity & Deposit Co. of Mary¬ 
land. 61 P.2d 472, 9 Cal.App.2d 687. 

31. Ind.—Clymer v. State, 109 N.B. 
481, 59 Ind.App. 864. 

32. Tenn.—Reed v. Duncan, Ch., 69 
S.W. 402. 

33. Ky.—Black v. Merritt, 18 Ky.L. 
367. 

34. S.C.—Hall V. Hall, 22 S.B. 818, 
45 S.C. 166. 

35. S.C.—^Hall V. Hall, supra—Gil¬ 
liam V. McJunkin, 2 S.C. 442. 

36. DL-Kaspar v. People, 82 N.H. 
816, 230 111. 342, affirming 132 
IlLApp. 1. 

37. N.T.—^McBrien v. McBrlen, 271 
N.Y.S. 906, 160 Mlsc. 849. 
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his rights against the sureties before they are enti¬ 
tled to an absolute discharge.38 

Some statutes prescribing the method by which 
a discharge may be obtained by a surety at his own 
election, and also providing the scope and effect of 
the discharge, do not provide for any court pro¬ 
cedure. Even assuming that such procedure is with¬ 
in the jurisdiction of the court, the order of the 
court must nevertheless be read and construed in 
the light of the statute.39 

A valid order of court releasing the sureties from 
liability cannot be made in the interval between 
terms of court but where the court failed to en¬ 
ter on its judgment record an order for the substi¬ 
tution of a new bond in discharge of an old bond 
and the sureties thereon, it may thereafter properly 
direct that such order be entered nunc pro tunc.^^ 
Every fact necessary to confer jurisdiction should 
be recited in the judgment accepting the new and 
exonerating the old sureties.^2 However, it is held 
that the omission of the proper orders by mistake 
of the clerk of court is not fatal.^® The order of 
discharge may be corrected by bill of review brought 
by the wards within the statutory period after reach¬ 
ing their maturity.^* 

(3) Effect 

A valid court order discharging the guardian’s sure¬ 
ties releases them from any liability for subsequent de¬ 
faults of the guardian, but not for existing defalcations; 
and thereafter they may not Interfere In the administra¬ 
tion of the ward's estate or call on the court to do so. 
A decree releasing the sureties on final settlement Is 
conditional on actual delivery to the ward of the estate 
due him. 

The general rule is that a release by the court. 


in the proper exercise of its statutory authority, 
discharges the original sureties from any liability 
for subsequent defaults of the guardian,^^ but, ex¬ 
cept in some jurisdictions,^® not for previous de- 
faults.^'^ A decree made on final settlement which 
provides that the guardian is discharged and his 
bondsmen released from further liability and that 
the guardian turn over to the ward the residue and 
balance of the estate does not effect an immediate 
discharge of the surety, but is conditional on the 
guardian's actual delivery to the ward of the estate 
due him.48 After a surety has been discharged, he 
has no longer any right to interfere with, or in any 
way direct the administration of, the estate of the 
wards, or to call on the court to interfere for the 
pui-pose of controlling the guardian in the discharge 
of his duties or for the purpose of removing him 
from his trust.^® 

§ 208. - By Settlement with, or Release 

by, Ward 

A full and fair settlement by a guardian or his sure¬ 
ties with the ward after he becomes of age discharges the 
bond, but a settlement made with the ward while he Is 
under age, or procured by fraud, may be repudiated by 
the ward, provided he acts before the right Is barred. 
The ward’s receipt for property received does not release 
the guardian or his bondsmen from liability for defalca¬ 
tions. The ward’s acceptance of the guardian’s note or 
other evidence of personal Indebtedness discharges the 
sureties If accepted as payment of the amount due, but 
not otherwise. 

A full and fair settlement made by a guardian or 
his sureties with the ward after he becomes of age 
discharges the bond,®® but where the settlement 
was made while the ward was under age it does 
not preclude a right of action on the bond.®^ 


3& Iowa»—^Vermllya v. Bunce, 16 
N.W. 736. 61 Iowa 606. 

39. Iowa.—^Des Moines Sav. Bank v. 
Krell, 166 N.W. 868, 176 Iowa 437. 

40. Ark.—^Diffle v. Anderson, 208 S. 
W. 428, 187 Ark. 61. 

41. Ark.—Williams v. Goodwin, 141 
S.W.2d 616, 200 Ark. 897. 

42. Tenn.—Johnson v. Johnson, 6 
Helsk. 240—Bankers Trust Co. v. 
Hamstead, 3 Tenn.App. 264. 

43. Ky.—^Duncan v. McKee, 1 Ky. 
Op. 26. 

Tex.—Miller v. Miller, 63 S.W. 
362, 21 Tex.Civ.App. 382. 

45. Fla.—Fidelity & Deposit Co. of 
Maryland v. Ho^ran, 136 So. 826, 
102 Fla. 196. 

Tenn.—Bankers Trust Co. v. Ham- 
stead, 3 Tenn.App. 264. 

28 C.J. p 1301 note 38. 

Discharge of surety as releasing co¬ 
surety see supra subdivision d of 
this section. 


4& Ky.—Watts v. Pettit, 1 Bush. 
154. 

47. U.S.—Hartford Accident & In¬ 
demnity Co. V. Hembree, C.C.A. 
Okl., 122 F.2d 173. 

Fla—Fidelity & Deposit Co. of Mary¬ 
land V. Hogan, 185 So. 826, 102 Fla 
196. 

Neb.—Olsen v. Marsh, 8 N.W.2d 169. 
Tenn.—^Bankers Trust Co. v. Ham- 
stead, 3 Tenn.App. 264. 

28 C.J. p 1302 note 40. 

On reexamination of acconnts form¬ 
erly approved 

Where surety was discharged after 
approval by the court of the account 
filed by the guardian, the surety is 
liable for shortages which occurred 
prior to its discharge and which were 
discovered on a reexamination of the 
account at the request of a subse¬ 
quent guardian.—^Hartford Accident 
& Indemnity Co. v. Hembree, C.C.A. 
Okl., 122 F.2d 173. 

43. Mont—Oliver! v. Maroncelli, 22 
P.2d 1064, 94 Mont 476. 
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49. Ga,—^Hooks v. Fidelity & Depos¬ 
it Co., 69 S.E. 484, 135 Ga. 396. 

50. Fla.—Hart v. Strlbllng, 6 So. 
455, 25 Fla. 433. 

28 C.J. p 1302 note 66. 

Extension of time by ward see supra 
§ 207 f. 

Private settlement with ward gen¬ 
erally see supra § 159. 

Release by ward of one of several 
sureties see supra § 207 d. 
Settlement with new guardian see 
supra § 207 b. 

Inadequate consideration 

Waiver by guardian’s surety of 
payment of five hundred dollar pre¬ 
mium was held Inadequate consid¬ 
eration for ward’s release of guardi¬ 
an and surety from payment of twen¬ 
ty six thousand ninety four dollars 
and fifty three cents.—Smith v. Fi¬ 
delity & Deposit Co. of Maryland,. 19 
P.2d 1018, 130 CaLApp. 46. 

51. Va.—^Magruder v. Goodwyn^ 2 
Patt & H. 561. 
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Where the settlement is procured by fraud of the 
guardian, the ward may repudiate it within a rea¬ 
sonable time,®2 in which case the liability of the 
sureties remains,at least where they have not 
been misled into changing their position by reason 
of the settlement or release.54 Conversely, the fail¬ 
ure of the ward to repudiate the settlement within 
a reasonable time after acquiring knowledge of the 
fraud and after being freed of the control and in¬ 
fluence of the guardian operates to release the sure¬ 
ties,5® at least where the sureties knew of the set¬ 
tlement and changed their position in reliance there- 
on.56 

A receipt by a ward acquitting the guardian of 
all claims against him does not release the sureties 
unless the funds due the ward are actually received 
by him.57 A mere receipt for items of money paid 
executed by the ward after attaining majority does 
not operate as a release of the guardian for his 
mistakes or omissions, or false charges, in his ac¬ 
counts nor does an acceptance and retention by 
the ward of a business property comprising a por¬ 
tion of his estate, which shows on its books an in¬ 
debtedness by the guardian as one of the accounts 
receivable, constitute an acceptance by the ward of 
the gfuardian as his debtor and a waiver of all 
claims against the guardian's sureties, in the ab¬ 
sence of a showing that the ward knew that the 
guardian had converted the amounts owing.59 Al¬ 
so a provision in a receipt purporting to ratify pri¬ 
or settlements of the guardian will not be given ef¬ 
fect where it was not contained in the receipt at 
the time of its execution and the ward was with¬ 
out knowledge of any prior settlements.5® 

An acceptance by the ward of the guardian’s in¬ 
dividual note®! or bond®2 in payment of the bal¬ 
ance found due on a settlement discharges the sure¬ 


ties; but it must appear that the obligation was 
given and received in full satisfaction,®® and where 
the note was not accepted as payment of the amount 
due the sureties are not discharged.®^ 

The guardian’s acceptance of an order drawn on 
him by the ward in favor of a third person does 
not discharge the sureties until it is paid.®® A re¬ 
ceipt which constitutes a mere acknowledgment by 
the ward that he has received certain notes consti¬ 
tuting part of the estate does not discharge the 
guardian from liability on his bond for failure to 
collect the notes.®® However, the ward is without 
remedy against the surety of a deceased guardian 
to recover for a loss resulting from the insolvency 
of the maker of a note constituting a part of the 
estate, and accepted by the ward in part payment 
of the amount due from the deceased guardian, un¬ 
der an agreement between the ward and surety, 
where there was no fraud in the transaction and the 
ward acted in part on his own belief in the solven¬ 
cy of the maker of the note.®^ 

Liability for taxes. It is held that a release by 
the ward does not affect the responsibility of the 
sureties for the discharge by the guardian of an 
accrued statutory liability to pay taxes on property 
in his hands as guardian.®® 

§ 2Q9. Amount of Liability 

Subject to the llmitatfon that It cannot exceed the 
penalty of the bond with Interest thereon, the amount 
of liability Is the lose suFTered from the breach of the 
bond with Interest and consequential damages. 

Where no penalty is recited in the bond, the 
suret/s liability is to be ascertained by determining 
the duty of the guardian and the loss resulting from 
failure to perform it.®® Where the bond contains a 
penalty, the liability of the sureties is limited to the 
amount of the penalty7® and, according to judicial 


62. N.T.—^Dougrlass v. Ferris, 83 N". 
E. 1041, 138 N.T. 192, 34 Am.S.R. 
435, affirming 18 N.Y.S. 686. 63 
Hun 413. 

28 aj. p 1303 note 67. 

63L Md.—^PaiT V. State, 17 A. 1020, 
71 Md. 220. 

28 C.T. p 1303 note 68. 

64. Ill.—^Baum V. Hartmann, 80 N. 
B. 711, 226 Ill. 160, 117 Am.S.R. 
246, reversing 122 Ill.App. 444. 

28 C.J. p 1303 note 69. 

Estoppel see supra § 206. 

66. Ky.—Greenup v. U. S. Fidelity 
& Guaranty Co., 167 S.W. 910, 159 
Ky. 647. 

66. N.M.—State Trust & Savings 
Banlc V. Otero, 262 P. 167, 82 N.M. 
99, 50 A.L.R. 66. 


67. Ill.—^People v. Borders, 81 Ill. 
App. 426. 

28 C.J. p 1303 note 72. 

Receipt as estoppel see supra S 206. 

68. W.Va,—Vick v. Ferrell, 86 S.E. 
649, 76 W.Va. 306. 

69. U.S.—Title Guaranty & Surety 
Co. V. Stale' of Missouri ex rel. and 
to Use of Stormfeltz, C.CAMo., 
105 F.2d 496. 

60. W.Va.—Vick v. PerreU, 85 S.B. 
649, 76 W.Va. 306. 

61. Fla.—Hart v. Strlbllng, 6 So. 
466, 26 Fla. 433. 

28 C.J. p 1803 note 76. 

62. N.C.—Ledford v. Vandyke, 44 N. 
C. 480—Clark v. Cordon, 80 N.C. 
179. 

63. Va—^Hamlin v. Atkinson, 6 
Rand. 674, 27 Va. 674. 

64. Mo.—State ex reL Hardy v. Far- 
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rls, 47 S.W.2d 198, 226 Mo.App. 
1007. 

66. Tenn.—^Bond v. Ray, 5 Humphr. 
492. 

66. Ky.—Commonwealth v. Miller, 
6 T. B. Mon. 206. 

67. Iowa—Smith v. McKee, 26 N.W. 
103, 67 Iowa 161. 

68. Md.—Baldwin v. State, 43 A 857, 
89 Md. 687, affirmed 21 S.Ct. 105, 
179 U.S. 220, 45 L.Ed. 160. 

69. Ind.—State v. Britton, 1 N.E. 
617, 102 Ind. 214. 

TO. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.Mo., 
106 F.2d 496. 

Cal.—Trumpler v. Cotton, 41 P. 1033, 
109 CaL 250. 

Fla—^American Surety Co. of New 
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decisions on the subject, with interest thereonJ^ 
Wirhin this limitation the liability of the surety is 
identical with that of the guardian the measure 


of recovery is the loss actually suffered from the 
breach of the condition of the bond^S with interest 
thereon,74 and consequential damages caused by the 


York V. Hayden, 150 So. 114, 112 
Fla. 17, 

Ky.—^National Surety Co. v. McNeill’s 
Guardian, 65 S.W.2d 721. 251 Ky. 
509. 

Mont.—Mitchell v. Columbia Casual¬ 
ty Co., 106 P.2d 344, 111 Mont. 88. 
Neb.—In re Montgomery’s Estate, 
274 N.W. 487, 138 Neb. 163— 

Hughes V. Langdon, 196 N.W. 915, 
111 Neb. 608, modified on other 
grounds 199 N.W. 832, 111 Neb. 608. 
Okl.—Furgerson v. Renfrow, 232 P. 
847, 112 Okl. 140—Title Guaranty 
d. Surety Co. v. Foster, 203 P. 231, 
84 Okl. 291. 

S.C.—Lyerly v. Yeadon, 19 S.E.2d 
648, 199 S.C. 363. 

28 C.J. p 1297 note 23. 

71. S.C.—Lyerly v. Yeadon, supra. 
28 C.J. p 1297 note 24. 

Xaterest from surety’s default 

The sureties on the bond cannot 
be held liable for Interest beyond 
the penalty of the bond, except for 
such interest as accrued from their 
own default in unjustly withholding 
payment after having been notified 
of the default of their principal.— 
Trumpler v. Cotton, 41 P. 1033, 109 
Cal. 260. 

Date from which Interest runs 

(1) In action on bond, in the ab¬ 
sence of a notification. Interest Is al¬ 
lowable only from the Issuance of 
the writ,—Trumpler v. Cotton, su¬ 
pra. 

(2) A bondsman Is liable for In¬ 
terest on the face of the bond from 
the date when the loss occurred to 
the wards.—Poynter v. Smith, 160 
S.W.2d 380, 290 Ky. 169—National 
Surety Co. v. McNeill’s Guardian, 65 
S.W.2d 721, 261 Ky. 609, 

(3) Where loss resulting from 
guardian's breach of duty equals or 
exceeds the penalty of his bond, sure¬ 
ty is liable for Interest on the penal¬ 
ty only from the time when the 
amount of such loss was established 
so as to give rise to obligation on 
the part of surety to pay.—^Lyerly 
V. Yeadon, 19 S.E.2d 648, 199 S.a 
863. 

(4) Where the aggregate amount 
of funds in .guardian’s hands belong¬ 
ing to minor wards plus interest on 
the share of each minor from the 
date he attained his majority ex¬ 
ceeded the penalty of guardian’s 
bond and no action had been taJsen 
to secure an accounting and no de¬ 
mand made on surety prior to com¬ 
mencing action to recover penalty 
of bond, surety would be liable for 
interest on the penalty only from the 
time of the Judgment determining 
the liability of guardian and surety 


and ascertaining the amount there¬ 
of.—^Lyerly v. Yeadon, supra. 

(5) Where guardian’s bank ac¬ 
count showed that on certain date 
guardian checked out all money of 
her wards from bank, and that after 
that date there was no material bal¬ 
ance to her credit gls guardian, the 
loss to the infants occurred on that 
date, and chancellor, in action 
against guardian’s surety, should 
have allowed Interest on the face of 
the bond from such date.—^Poynter 
V. Smith, 160 S,W.2d 380, 290 Ky. 169. 
72. Neb.—Olsen v. Marsh, 8 N.W.2d 
169. 

73i Okl.—^Furgerson v. Renfrow, 232 
P. 847, 112 Okl. 140. 

S.C.—^Lyerly v. Yeadon, 19 S.E.2d 648, 
199 S.C. 863—Andrews v. U. S. Fi¬ 
delity & Guaranty Co., 151 S.E. 
746, 164 S.C. 456. 

28 C.J. p 1297 note 25. 

Liability for particular funds and 
property see supra §§ 200-201. 

All defaults 

A surety on the general bond of 
the guardian Is liable to the extent 
of the penalty thereof for all de¬ 
faults of the guardian.—Furgerson 
V. Renfrow, 232 P. 847, 112 Okl. 140. 
Balance due on final accounting 
Surety on bond of natural tutor, 
to whom his minor children’s prop¬ 
erty is adjudicated for stated price, 
is liable only for balance due on final 
accounting.—Pecastalng v. Globe In¬ 
demnity Co., 145 So. 259, 176 La. 81. 
Bstate trustee should have received 
Under will bequeathing one thou¬ 
sand five hundred dollars to testa¬ 
tor’s son, payable when son became 
twenty-three years old, trustee 
should have been appointed when 
son reached twenty-one, to hold son’s 
interest, and where guardian con¬ 
tinued to hold interest she and 
bondsman were liable to extent trus¬ 
tee would have been liable.—Guard¬ 
ianship of Snyder, 272 N.W. 1, 224 
Wls. 200, 111 A.L.R, 261. 

Vnlawftil Investment 
The surety is liable for the amount 
lost as a result of an unlawful In¬ 
vestment by the guardian.—Olsen v. 
Marsh, Neb.. 8 N.W.2d 169. 

Xu statutory equity proceeding the 
amount recoverable is determined in 
the same manner as in an action at 
law on the bond.—Chase v. Faulkner, 
30 N.E.2d 239, 307 Mass. 404. 

74. N.Y.—In re Sacks’ Estate, 274 
N.Y.S. 707, 163 Misc. 262. 

S.C.—Lyerly v. Yeadon, 19 S.E.2d 
648, 199 S.C. 863—^Andrews v. U. 
S. Fidelity & Guaranty Co., 161 S. 
E. 745. 154 S.a 456. 

28 C.J. p 1297 note 26. 
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Guardian’s liability for Interest on 

funds of estate see supra § 87. 

Date from which chargeable 

(1) In action on guardian’s official 
bond, surety thereon is liable for In¬ 
terest from date of guardian’s breach 
of condition on amount then recov¬ 
erable.—Olsen V. Marsh, Neb., 8 N.W. 
2d 169. 

(2) Judgment against guardian’s 
surety properly Included interest dur¬ 
ing period prior to filing of com¬ 
plaint, although no demand for pay¬ 
ment was made during such period, 
where decree settling accounts fixed 
amount due from guardian and di¬ 
rected payment.—McCauley v. Ameri¬ 
can Surety Co. of New Yor^ 263 P. 
90, 81 Mont. 161. 

(3) In action against surety on tu¬ 
tor’s bond, interest could not be al¬ 
lowed except from date of final ac¬ 
count.—Townsend v. Atterberry, 132 
So. 411, 171 La. 885. 

(4) Where a fund is bequeathed to 
a minor, payable when he shall reach 
a specified age, the gruardian and his 
sureties are liable for Interest only 
from the time the bequest became 
payable, and not from the time of a 
prior misappropriation of the fund.— 
Guardianship of Snyder, 272 N.W. 1, 
224 Wls. 200, 111 A.L.R. 261. 

(6) Where one year is allowed by 
law for the collection of assets and 
to ascertain the Indebtedness of the 
estate, during which no interest 
should be charged, the surety on the 
guardian’s bond is liable for inter¬ 
est from the expiration of one year 
after commencement of gruardlan- 
shlp on all items received by guard¬ 
ian in meantime.—^Fidelity & Depos¬ 
it Co. of Maryland v. Norwood, 144 
S.E. 387. 38 GaApp. 534. 

(6) As to items received by the 
guardian after one year, interest is 
chargeable from the date it was re¬ 
ceived.—^Fidelity & Deposit Co. of 
Maryland v. Norwood, supra 

(7) Other cases sea 28 CLJ. p 1297 
note 26 [c]. 

DisoxetioiL 

The Interest allowable in action on 
guardian’s bond is a matter of right 
and is not discretionary with trial 
court as on an inquisition of dam¬ 
ages by the Jury.—Title Guaranty & 
Surety Co. v. State of Missouri ex 
rel. and to Use of Stormfeltz, C.C.A. 
Mo., 105 F.2d 496. 

Xnterest above penalty of bond 

In suit on deceased gruardian’s 
bonds, interest on annual balances 
to time of final decree may be added 
only if total recovery is kept within 
^g^oss penalty of bonds.-—American 
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breach and this is so although the loss exceeds 
the amount which it was supposed would come into 
the guardian’s hands.*^® 

The liability of a surety on a general bond given 
as additional security at the time of the sale of real 
estate is not limited to the sum realized from that 
sale;77 but that of a surety on a special sale bond 
is limited to the proceeds of the sale involved,^® 
even though there was a commingling of the funds 
derived therefrom with other funds.*^® 

In the determination of the balance due by a tu¬ 
tor on his final accounting for which the surety on 
his bond is liable, the surety cannot question the 
price of adjudication at which the tutor took over 
the property of the minor, especially when that ad¬ 
judication took place before he became surety;^® 
and the fact that the properties fell in value after 
the adjudication to the tutor,or were lost by 
foreclosure of a mortgage placed thereon prior to 
the adjudication,82 will not affect the surety’s lia¬ 
bility for the adjudicated price, 

A surety who released security which he took 
from the guardian as indemnity cannot escape lia¬ 
bility on the ground that he was never bound, but 
he is liable, at least to the extent of the value of 
the released property which was necessary to pro¬ 
tect the ward. 88 

Where two bonds have been given. Where a 
new bond with different sureties and a different pen¬ 
alty is substituted for an old bond, although the new 
sureties are liable for the period of guardianship 
covered by the old as well as the new bond, the 
ward can recover only the penalty of a single bond, 
and not the combined penalties of both.84 Where 
a second bond with different sureties is given, not 
in discharge or substitution of the first bond, but 
as cumulative or additional security for the benefit 


of the wards, all the sureties on the two bonds are, 
as between themselves and the obligees, liable for a 
devastavit, see supra § 198 g, to the extent of the 
bonds which they respectively signed, but, as be¬ 
tween themselves, the liabilities of the sureties on 
the two bonds are in proportion to the amounts of 
the penalties of such bonds, see supra § 202 d. 
However, where an action is brought against only 
the sureties on the second bond, if plaintiff is en¬ 
titled to recover at all, he is entitled to recover 
from each of the sureties on the second bond the 
full amount of the devastavit; it is erroneous as to 
him for the court to divide the devastavit and find 
in his favor only a part against the sureties on such 
bond, and a part against the sureties on the first 
bond.85 Where a guardian for two wards has giv¬ 
en separate bonds with different sureties in each 
case, the sureties on one bond are liable for only 
one half of an improvident or unauthorized loan, 
that being the amount that belonged to the particu¬ 
lar ward and in the hands of his guardian at the 
time of the loan.86 

Where a single bond has been given for two or 
more wards, the amount of recovery in the aggre¬ 
gate, exclusive of interest, cannot exceed the pen¬ 
alty in the bond;87 and each ward is entitled only 
to a recovery equal to his proportionate interest in 
the bond.88 However, where the liability of the 
guardian to one of two or more wards has been 
satisfied, as where the ward has given the guardian 
a valid release or has been paid his full share of 
the property, but there is a devastavit as to the 
property of the other ward or wards exceeding his 
or their proportionate share of the principal sum 
of the bond, the liability of the surety on the bond 
is not limited to such ward’s proportionate amount 
of the bond but extends to the amount due from the 
guardian up to the limit of the bond furnished ;89 


Surety Co. of New Tork v. Hayden, 
160 So. 114, 112 Fla. 17. 

Bate of Interest 

Surety on bonds of ^ardian, not 
authorized by court orders to expend 
wards' moneys for their education 
and maintenance and faillngr to in¬ 
vest them so as to produce income 
because of his unauthorized use 
thereof, is charsreable with interest 
at ten per cent annually until each 
ward becomes twenty-one years old 
and six per cent thereafter.—U. S. 
Fidelity & Guaranty Co. v. Inman, 
Tex.Civ.App., 65 S.W.2d 339. 

75. Mass.—Chase v. Faulkner, 30 
N.E.2d 239, 307 Mass. 404. 

76. Pa.—^Hartman v. Commonwealth, 
13 A. 780, 10 PcuCas. 196. 

S.C.—Johnson v. Johnson, 20 S.C.E(i. 
277, 29 Am.D. 72. 


77. Ohio.—^Huntington v. Globe In¬ 
demnity Co., 27 Ohio N.P.,N.S., 12. 

78. Okl.—^Furgerson v. Renfrow, 232 
P. 847, 112 Okl. 140. 

79. Ohio.—^McWhinney v. Swisher, 
60 N.H. 812, 68 Ohio St. 378. 

89. La.—Townsend v. Atterberry, 
132 So. 411, 171 La. 885. 

8L La—^Pecastaing v. Globe In¬ 
demnity Co., 145 So. 269, 176 La 
31. 

8& La—^Pecastaing v. Globe Indem¬ 
nity Co., supra 

8a Ky.—Clements v. Ramsey, 7 Ky. 
L. 445. 

84. S.C.—Field v. Pelot, 16 S.C.Hq. 
369. 

Liabilities of respective sureties see 
supra § 202 d. 
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85. Ga—Remington v. Hopson, 72 
S.E. 918, 137 Ga 95. 

86. Ark.—Parker v. Wilson, 136 S. 
W. 981, 98 Ark. 663, stay of Judg¬ 
ment granted 137 S.W. 926, 99 Ark. 
344, Ann.Cas.l913B 84. 

87- Neb.—Olsen v. Marsh, 8 N.W.2d 
169, 173, quoting Corpus Juris. 
Okl.—Title Guaranty & Surety Co. v. 

Poster, 203 P. 231, 84 Okl. 291. 

28 C.J. p 1297 note 34. 

8a Neb.—Olsen v. Marsh, 8 N.W.fd 
169, 173, quoting Corpus Juris. 

Okl.—Title Guaranty & Surety Co. v. 

Foster, 203 P. 231, 84 Okl. 291. 

28 C.J. p 1297 note 35. 

89. Neb.—Olsen v. Marsh, 8 N.W.2d 
169. 

Tex.—Jones v. Puckett, Clv.App., 276 
S.W. 179. 



39 C.J.S. 


QTJAEBIAN AND WARD 


and such amount is divided equally between the 
wards to whom the guardian is in default.^O 

Costs and expenses incurred. Costs and disburse¬ 
ments paid by the ward in previous litigation may in 
a proper case be recovered of the sureties as an 
item of damages.®! Where the legal costs and an 
extra allowance in a prior action have been paid 
by the guardian, the sureties cannot be held liable 
for further compensation.®® The sureties are not 
liable for the expenses of the ward in recovering 
property claimed by the guardian but which never 
came into his hands as such and which is not cov¬ 
ered by his bond.®® Also where, after the ward be¬ 
comes of age, he settles with his guardian without 
an accounting and releases him, costs subsequently 
incurred in an action to set aside such settlement 
are not within the conditions of the bond, and the 
sureties are not liable therefor, even though the 
ward was induced to make the settlement by fraud.®^ 
In some jurisdictions the obligors in the bond are 
not liable for the expenses incurred in a proceed¬ 
ing to remove the guardian,®® although the sureties 
are liable for costs incurred in disproving the ac¬ 
count of the guardian filed in proceedings for his 
removal.®® In other jurisdictions, however, attor¬ 
ney’s fees and expenses incurred in an attempt to 
compel the former guardian to account, in his re¬ 
moval required by his failure to account, and in the 
subsequent process of appointing a new guardian 
and procuring the accounting and transfer of the 
estate to the subsequent guardian are damages 
caused by the former guardian's breach of his du¬ 
ties for which his bondsmen are liable.®*^ 


§ 210 

Statutory penalty. It is sometimes provided by 
statute that the measure of damages in an action on 
a guardian’s bond is the injury to the ward, with 
exemplary damages at discretion, and ten per cent 
penalty on the whole amount.®® Under other stat¬ 
utes a specified percentage of the amount sued for 
is allowed in the judgment as a penalty for attor¬ 
ney s fees where demand was made on the surety 
company for payment at a time when it was due 
and the full amount sued for is recovered.®® A 
penalty imposed by statute on a guardian who fails 
to make an annual report cannot be recovered by 
the ward in an action on the guardian’s bond for 
damages for failure to account for and pay over 
the ward’s money.! Where there is no statute pro¬ 
viding for the imposition of a penalty in case of 
the guardian’s misappropriation of his ward’s prop¬ 
erty, a statute which provides for the imposition of 
a ten per cent penalty on the amount for which the 
guardian should account merely for his failure to 
file a written account with the court at stated in¬ 
tervals, regardless of whether or not damage re¬ 
sulted therefrom, is invalid.® 

§ 210. — Deductions and Offsets 

Suretfes are entitled to deduct or set off any indebted¬ 
ness of the ward to the guardian or any credit to which 
the guardian is entitled as against the ward, such as a 
claim for premiums on the guardianship bond, or a proper 
claim for maintenance and support of the ward, and for 
compensation to which the guardian is entitled for his 
services. 

Since the sureties’ liability cannot be greater than 
the liability of the principal,* they are entitled to 


9C^ Tex—Jones v. Puckett, supra. 

91. Mass.—Chase v. Faulkner, SO N. 
E.2d 239, 307 Mass. 404. 

28 C.J. p 1297 note 28. 

Liability for costs of action on bond 
see infra § 220. 

92. N.T.—Clark v. Montgromery, 23 
Barb. 464. 

93. Mo.—State v. Smith, 120 S.W. 
614, 139 Mo.App. 101. 

94 IT.T.—^Douglass v. Ferris. 83 N. 
B. 1041, 138 N.T. 192, 34 Am.S.R. 
435, reversing 18 N.T.S. 686, 63 
Hun. 413. 

95. Mo.—State v. Smith, 120 S.W. 

614, 139 Mo.App. 101. 

N.T.—Clark v. Montgomery, 23 Barb. 
464. 

3®- N.T.—^Phillips V. Llebmann, 41 
N.T.S. 1020, 10 App.Div. 128. 

97. Mass.—Chase v. Faulkner, 30 N. 

B.2d 239, 807 Mass. 404. 

Allowance of former guardian’s ao- 
oonnt net a defense 
Allowance of former guardian’s 
accounts before proceeding was insti¬ 
tuted was not a defense to succeed- 


I Ing guardian’s recovery of attorney’s 
fees and expenses Incurred in remov¬ 
al and accounting proceeding, since 
accounts could be prepared, balanced, 
and allowed without dealing with 
such fees and expenses.—Chase v. 
Faulkner, supra. 

Not costs and expenses after decree 

The principle that costs and ex¬ 
penses as between solicitor and client 
cannot be awarded under statute pro¬ 
viding that awarding of probate 
court costs rests In discretion of 
court, after final decree in proceed¬ 
ing in which costs and expenses 
arise, was not applicable to succeed¬ 
ing guardian’s recovery, in statutory 
equitable proceeding to enforce bonds 
of former guardian, of fees and ex¬ 
penses Incurred in proceeding for re¬ 
moval and accounting by former 
guardian, since such fees and expens¬ 
es were damages allowed by statute 
for brecush of bonds.—Chase v. Faulk¬ 
ner, supra. 

98: Ind.—^Meadows v. State, 17 N.E. 

121, 114 Ind. 637. 

28 C.J. p 1298 note 43. 
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9^ La.—Carter v. Mina. Casualty & 
Suretv Co. of Hartford, Conn.. 116 
So. 662, 166 La. 478. 

1. Iowa.—Townsend v. Stern, 99 N. 
W. 670. 

Penalties or fines for failure to ac¬ 
count see supra S 146. 

2. Wash.—In re Demlng’s Guardian¬ 
ship, 73 P.2d 764, 192 Wash. 190. 

Statute ooustrued 
The statute providing that a guard¬ 
ian who falls to render a proper ac¬ 
count within time limited shall be 
liable to ward on his bond In dam¬ 
ages for ten per cent of whole 
amount of estate refers merely to 
failure to account and Imposes a 
penalty, the imposition of which does 
not depend on the existence of any 
damage, and does not provide for 
compensation.—^In re Demlng's 
Guardianship, supra. 

3. Tex—^Maryland Fidelity & De¬ 
posit Co. V. Schelper, Clv.App., 83 
S.W. 871, 37 TexClv.App. 393. 
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deduct or set off indebtedness of the ward to 
the guardian or any credit to which the guardian is 
entitled as against the ward,^ even though the 
guardian does not make such claims.® The surety 
should receive credit on its liability for payments 
made by the guardian or his estate.® 

Ordinarily the sureties are entitled to credits for 
part payments made by the guardian on a judgment 
obtained against him by the ward in a prior action.*^ 
However, where the amount of the prior judgment 
is in excess of the penalty of the bond, the sure¬ 
ties cannot require that part payment received by 
the ward from the guardian shall be applied in re¬ 
duction of liability on the bond.® 

Premiums on bond. Due and unpaid premiums 
on the bond should be allowed to the surety as a 
credit,® as well as premiums actually paid by the 


guardian to the surety and not theretofore claimed 
as a credit by the guardian in his accounting. 

Maintenance of ward as credit. Where the cir¬ 
cumstances are such that the guardian has a right 
to claim credit for the board and maintenance of 
the ward, the surety is likewise entitled to credit.ii 
However, the surety cannot claim such a credit 
where the guardian is not entitled thereto,^® as 
where the guardian was appointed expressly on his 
agreement not to charge for the support of the 
ward,i® or where the guardian, as a parent of the 
ward, had the legal obligation to provide therefor 
out of his or her own resources^^ or made no claim 
therefor while serving as guardian,^® or where he 
did not intend to charge therefor,^® or where he did 
not obtain authority from the court to make ex¬ 
penditures of the income of the ward’s estate as 
provided by statute.^*^ However, the strictness of 


4. S.C.—Gulllcsk V. Slaten, 168 S.B. 
697, 169 S.C. 244. 

28 C.J. p 1298 note 46. 

5. S.C.—Gulllck v. Slaten, supra. 

a Iowa.—Snyder v. Hartford Acci¬ 
dent & Indemnity Co. of Hartford, 
Conn., 243 N.W. 343, 214 Iowa 1066. 
Dlvidsnds from insolvent estate 
Surety Is entitled to credit for 
amount received as dividends fl'om 
Insolvent guardian’s estate by suc¬ 
ceeding guardian.—Snyder v. Hert¬ 
ford Accident & Indemnity Co. of 
Hartford, Conn., supra. 

7. Tenn.—Sanders v. Forgasson. 3 
Baxt. 249. 

8L La.—^Brown v, Roberts, 14 La. 
Ann. 259. 

0. Okl.—Title Guaranty & Surety 
Co. V. Sllnker, 143 P. 41, 42 Okl. 
811. 

Wis.—Guardianship of Snyder, 272 
N.W. 1. 224 Wls. 200, 111 A.L.R. 
261. 

Picmliuns due because of error as 
to true amount of bond 
Surety which received premiums 
only for amount to which it errone¬ 
ously thought Its bond had been re¬ 
duced Is entitled to allowance for 
premiums which It would have re¬ 
ceived If true amount of bond had 
been known.—In re Deming’s Guard¬ 
ianship, 73 F.2d 764, 192 Wash. 190. 

10. N.Y.—In re Sacks’ Estate, 274 
N.T.S. 707, 163 Misc. 262. 

11. Wash.—^In re Deming’s Guard¬ 
ianship, 73 P.2d 764, 192 Wash. 190. 

28 C.J. p 1298 note ^0. 

Attitude of court 

“This court has not looked with 
approval upon a parent-guardian and 
the ward-child using necessarily the 
funds of the ward’s estate In the 
support, education, and maintenance 
of the child, an^ upon the child 
reaching maturity, compelling the 


surety to pay again for the support, 
education, and maintenance of that 
child. To be perhaps a little plain¬ 
er, the parent-guardian and the child- 
ward, after proper expenditures for 
the support, maintenance, and edu¬ 
cation of the ward have been made, 
should not be allowed, when the 
ward has reached maturity, to con¬ 
spire together to place the burden 
of those expenditures upon the sure¬ 
ty that the ward may gain financial 
advantage."—Gulllck v. Slaten, 168 
S.E. 697, 704, 169 S.C. 244. 

Failure to keep acconuta 
In proceedings to chancerize bonds 
of guardian, guardian who has kept 
no accounts may charge estimated 
reasonable sum against ward’s es¬ 
tate for maintenance, support, and 
education of ward during minority. 
—Probate Court of City of Provi¬ 
dence V. Higgins, 191 A. 260, 58 H.I. 
58. 

Fuxohase of home 
An order directing that family 
home be purchased by father as 
guardian of his minor children with 
children’s money was improperly set 
aside where price paid represented 
reasonable value of property, and 
father was unable to provide even 
reasonably comfortable quarters for 
family: but father should not have 
profited from transaction, and item 
which he appropriated apparently for 
his supposed equity in property was 
chargeable to him and surety on his 
bond.—^In-re Deming’s Guardianship, 
78 P.2d 764, 192 Wash. 190. 

12. N.Y.—In re Sacks’ Estate, 274 
N.T.S. 707, 163' Misc. 262. 
Guardian’s right to use ward’s es¬ 
tate for his or her support and 
education see supra S 02. 

Purchase of second home 

Expenditures by father as guard¬ 
ian of his minor children, who owned 
and occupied a good home In city, 
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for purchase of land in country and 
construction of house thereon on 
theory that one son, who had become 
wayward, would do better outside 
of a city environment, were proper¬ 
ly disallowed, and land was proper¬ 
ly directed to be turned over to sure¬ 
ty on father’s bond, where father had 
appropriated considerable sums of 
children’s money, had apparently 
kept no accounts, and had filed no re¬ 
port or inventory.—In re Deming’s 
Guardianship, 73 P.2d 764, 192 Wash. 
190. 

13. Md.—State v. Balcer, 8 Md. 44. 

14. N.Y.—In re Sacks’ Estate, 274 
N.T.S. 707, 163 Misc. 262. 

15. Fla.—^American Surety Co. of 
New York v. Hayden, 160 So. 114, 
121, 112 Fla. 17, citing Corpus 
Juris. 

Ky.—^Hammons v. Musselman’s 
Adm’x, 139 S.W.2d 423, 424, 282 Ky. 
607, citing Corpus Juris. 

Okl.—In re Clark’s Guardianship, 230 
P. 891, 104 Okl. 246, 43 A.L.R. 595. 
Wls.—Guardianship of Snyder, 272 N. 

W. 1, 224 Wls. 200, 111 A.L.R. 261. 
28 C.J. p 1298 note 62. 
request provided child was dutiful 
Under bequest to testator’s son, 
payable when he became twenty- 
three years old provided he was du¬ 
tiful to mother, where son was shown 
to have been dutiful, and mother, as 
guardian, made no claim for son’s 
care and keep, mother's bondsman 
was not entitled, on accounting of 
mother and successor trustee, to 
credit for mother’s care and keep of 
son.—Guardianship of Snyder, supra. 

16. Wash,—In re Mackall, 111 P. 
884, 60 Wash. 655. 

28 C.J. p 1298 note 63. 

17. Okl.—In re Clark's Guardian¬ 
ship, 230 P. 891, 104 Okl. 245, 43 
A.L.R. 595. 

28 C.J. p 1298 note 54. 
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the requirement of a prior claim or court order 
as a prerequisite to such an allowance has been re¬ 
laxed in certain cases where its enforcement would 
result in hardship and injustice.^* 

Compensation of guardian as credit. The sure¬ 
ties are entitled to the compensation of the guard¬ 
ian, settled by the court, as a credit on their liabili¬ 
ties;^® but they cannot set off a claim for services 
performed by the guardian, where he’has forfeited 
his right to compensation by misconduct.^® A for¬ 
mer guardian who has defaulted is not entitled, in 
an action on his bond, to deduct commissions from 
the amount of recovery under a statute allowing 
commissions on payments made during the course 
of administration.®! 

Expenses arising out of improper investments. 
The surety on the guardian’s bond is not entitled 
to credit for taxes paid by the guardian on proper¬ 


§ 211 

ty in which funds of the ward’s estate were improp¬ 
erly invested.®® 

After death of guardian. It is a rule that prop¬ 
erty of a deceased guardian which descends to 
the wards, as his heirs or distributees, is charged 
with his debts, including debts owing by him to the 
wards, and is available as an offset to any liability 
of the sureties on the guardian’s bond.®® However, 
this rule does not apply to the value of a homestead 
inherited by the minor wards from the deceased 
guardian, and which continues to be used by the 
widow and minor heirs,®^ or to the proceeds of an 
insurance policy on the guardian’s life, payable to 
the ward, at least to the extent it is exempt from 
claims against insured.®^ Where, after the death 
of the guardian, his sureties, by attorneys, present 
his final report, they are not entitled to a credit 
for attorney’s fees for making it; neither are they 
entitled to a credit for the costs of a personal suit 
by the guardian.®® 


B. REMEDIES 


§ 211. Summary Remedies 

Except as statute may otherwise provide, the liability 
of a surety on a guardian's bond cannot be enforced 
summarily. 

As discussed infra § 212, the usual mode of pro¬ 
ceeding against the sureties on a guardian’s bond 
is by action, and ordinarily they cannot be proceeded 


against summarily in other actions or proceedings, 
such as on a final accounting and settlement,®"^ a 
hearing on an application for leave to sue on the 
bond,®® or in a proceeding by the administrator of 
the guardian to marshal assets,®® except as, and 
to the extent that, statute sometimes permits.®® 
However, it has been held that, where the guard- 


18. Tenn.—State, for Use of Llle v. 

Glenn, 181 S.W.2d 478, 23 Tenn. 

App. 299. 

GondltiLona imaer wliloh antliozlzed 

Sureties are entitled to set up 
reasonable cost of support and main¬ 
tenance of ward as defense In suit 
on guaMlan's bond to recover mon¬ 
ey of minor's estate which came Into 
guardian's hands, where guardian 
was father of ward, If circumstances 
were such that chancery court would 
have authorized an encroachment on 
the corpus In advance, and If a suf¬ 
ficient and satisfactory excuse were 
given for failure to make applica¬ 
tion In advance for leave so to en¬ 
croach upon corpus.—State, for Use 
of Lille V. Glenn, supra. 

Allowance limited to Interest charge¬ 
able to guardian 

While guardian of minor son was 
chargeable with interest on money 
of son’s estate, which came Into 
guardian’s hfmds, sureties on guard¬ 
ian's bond, In suit brought after 
guardian’s death on bond to recover 
money which had come into guard¬ 
ian’s hands, would be allowed credit 
for Interest on fund for support and 
maintenance of son from time of 
father’s appointment as guardian un¬ 
til father's death. In view of father’s 

39 C.J.S.—25 


financial conditions which made sup¬ 
port of son difficult.—State, for Use 
of Lille V. Glenn, supra. 

19. Tenn.—Sanders v. Forgasson, .8 
Baxt 249. 

80. Fla.—^American Surety Co. of 
New York v. Hayden, 150 So. 114, 
112 Fla. 17. 

N.T.—In re Sacks’ Estate, 274 N.T.S. 
707, 163 Misc. 262. 

S.C.—Gulllck V. Slaten, 168 S.E. 697, 
169 S.C. 244. 

Tenn.—State, for Use of Llle v. 
Glenn, 131 S.W.2d 473, 23 Tenn. 
App. 299. 

28 C.J. p 1298 note 56. 

21. S.C.—Smith V. Moore, 95 S.E. 
351, 109 S.C. 196. 

88. Fla.—^American Surety Co. of 
New York v. Hayden, 150 So. 114, 
112 Fla. 17. 

83. Tex.—^American Bonding Co. v. 
Fountain, Civ.App., 196 S.W. 676— 
American Bonding Co. v. Logan, 
C1V.APP., 132 S.W. 894. 

Claims of estate against heirs and 
distributees generally see Descent 
and Distribution § 71. 

Liability of property descended to 
debts of intestate generally see 
Descent and Distribution Sfi 116- 
198 . 


aA Tex.—^American Bonding Co. v. 
Logan, 166 S.W. 1132, 106 Tex. 306, 
certified question answered, Civ. 
App., 167 S.W. 771—^American 
Bonding Co. v. Fountain, Clv.App., 
196 S.W. 675. 

85. Miss.—^U. S. Fidelity & Guaran¬ 
ty Co. v. Holt, 114 So. 818, 148 
Miss. 885. 

2B. Tex.—^Freedman v. Vallle, Civ. 
App., 75 S.W. 322. 

87. Or.—In re Marchand’s Guardi¬ 
anship, S P.2d 128, 187 Or. 444. 

28 C.J. p 1303 note 81. 

88. Mich.—Schlee v. Darrow, 32 N. 
W. 717, 65 Mich. 362—Landon v. 
Comet, 28 N.W. 788, 62 Mich. 80. 

89. Ga.—^Whiddon v. Williams, 24 
S.E. 437. 98 Ga. 310. 

30 . Exeontlou on decree of final set¬ 
tlement 

Issuance of execution against the 
sureties was held proper. In view 
of the applicable statute, where an 
equity court decree of final settle¬ 
ment provided therefor after remov¬ 
al of the guardianship administra¬ 
tion from the probate court.—Wat¬ 
son V. -White, 113 So. 260, 216 Ala. 
896. 
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ian is insolvent, the surety deceased, and a portion 
of his estate exhausted in the payment of his debts, 
the wards may summarily interpose in a pending 
action to assert their claims against the proceeds 
of a sale of the remainder of the estate of the de¬ 
ceased surety.3l 

§ 212. Actions 

a. Nature of remedy 

b. Jurisdiction 

a. Nature of Remedy 

The liability of a surety on a guardian’s bond usually 
is enforced by action on the bond. 

The usual method of enforcing the liability of 
the surety on a guardian’s bond is by action on the 
bond,®2 although, as appears supra § 211, summary 
proceedings are sometimes available. Such an ac¬ 
tion is ordinarily considered to be an action at 
law,38 although, under some of the applicable stat¬ 
utes, it may be decided on equitable principles.34 

The right to sue on the bond is the right to sue 
for breach of duty by the guardian and to recover 


to the full amount that the guardian is in duty bound 
to account to his ward, the usual issues in such an 
action being the existence and extent of the duty 
and whether it has been breached.^ 5 

Determination of liability as to separate bonds. 
Where a general bond and a special sale bond have 
been given, with different sets of sureties, an ac¬ 
tion against the sureties on both bonds to recover 
the judgment rendered in favor of the ward on the 
settlement by the guardian and to adjust the equi¬ 
ties between the two sets of sureties is proper and 
necessary since, the sureties not being parties to 
the proceeding for settlement, an order made there¬ 
in attempting to establish the amounts due from 
them severally was void.36 

b. Jurisdiction 

Jurisdiction of actions on guardians’ bonds ordinarily 
Is vested in courts of law. Statutes sometimes confer 
such Jurisdiction on the probate or equity courts, and 
equity may have jurisdiction if the remedy In other courts 
Is Ineffectual. 

As a general rule jurisdiction of actions on guard¬ 
ians* bonds is vested in courts of law of ordinary 
jurisdiction.87 Apart from statutes which have 


Procedure by dtation 

Under statute setting forth Juris¬ 
diction of probate court, court In 
guardianship proceeding was war¬ 
ranted In proceeding against guardi¬ 
an's surety by citation and in enter¬ 
ing Judgment against it, as against 
surety’s contention that its liability 
on bond could only be enforced by 
civil action begun by issuance and 
service of summons.—^In re Kelley's 
Estate. 74 P.2d 904, 193 Wash. 109. 
31, Md.—Griffith v. Parks. 32 Md. 1. 
31L Ark.—^Merchants & Planters 
Bank & Trust Co. v. Deaton. 141 S. 
W.2d 643, 200 Ark. 828. 

ILI.—^Probate Court of City of Provi¬ 
dence V. Higgins, 191 A 260, 68 R. 
I. 68. 

Tex—Williamson v. Bowman. Civ. 

App., 98 S.W.2d 449, error refused. 
Simllazlty to suit on administrator’s 
bond 

The right to sue on either a guard¬ 
ian's or an administrator's bond in 
Missouri is substantially similar.— 
Title Guaranty & Surety Co. v. State 
of Missouri ex rel. and to Use of 
Stormfeltz, aC.AMo., 106 F.2d 496. 
Proper procedure 

A county court, appointing guardi¬ 
an of minor residing in county, had 
original and exclusive Jurisdiction 
over guardian's account, and ward's 
action, baaed on such court's final 
order accepting guardian's resigna¬ 
tion, discharging him, and releasing 
surety on his bond, to recover 
amount lost because of guardian's 
unlawful investments, was proper 


procedure.—Olsen v. Marsh, Neb., 8 
N.W.2d 169. 

33. R.I.—^Probate Court of City of 
Providence v. Higgins. 191 A 260. 
68 R.I. 68. 

Fraud, mlsmangemoLt, and waste 

Proceeding by state on relation of 
former ward after his becoming of 
age against former guardian and 
sureties on account of guardian's al¬ 
leged fraud, mismanagement, mis¬ 
appropriations, and waste was held 
action at law.—State of Missouri 
ex rel. and to Use of Stormfeltz v. 
Title Guaranty & Surety Co., C.CA 
Mo., 72 F.2d 696, certiorari denied 
Title Guaranty & Surety Co. v. State 
of Missouri ex rel. and to Use of 
Stormfeltz, 66 S.Ct 404, 294 U.S. 708, 
79 UEd. 1242. 

34. R.I.—^Probate Court of City of 
Providence v. Higgins, 191 A 260, 
58 RI. 68. 

35ta U.S.—^Tltle Guaranty & Surety 
Co. V. State of Missouri ex rel. 
and to Use of Stormfeltz, C.C.A 
Mo., 105 F.2d 498. 

33. Tex—^Massie v. De Shields, su¬ 
pra. 

37. Okl.—Southwestern Surety Ins. 
Co. V. Farriss, 247 P. 392, 118 OkL 
188. 

R.L—^Probate Court of City of Provi¬ 
dence V. Higgins, 191 A 260, 68 
RL 58. 

28 C.J. p 1303 note 86. 

*‘An action to recover upon the 
guardian's bond ... is a suit 
in civil action . . • and must 
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be brought in a court of the proper 
county having Jurisdiction of the 
amount in controversy, as other civ¬ 
il suits."—^Williamson v. Bowman, 
TexClv.App., 98 S.W.2d 449, 460, er¬ 
ror refused. 

Bffect of discovery proceedings stat¬ 
ute 

The discovery provisions of Mis¬ 
souri statutes empowering probate 
court to proceed against persons sus¬ 
pected of having concealed or em¬ 
bezzled money of a ward were held 
not to divest Missouri circuit court 
and federal district court, to which 
case had been removed, of Jurisdic¬ 
tion of action on a guardian’s bond. 
—Title Guaranty & Surety Co. v. 
State of Missouri ex rel. and to Use 
of Stormfeltz, CCAMo., 106 F.2d 
496. 

Extent of Jurisdiction 
In action in superior court on 
guardianship bonds wherein guardian 
sought to chancerlze bonds, the court 
was required to determine whether 
any amount was due former ward 
In equity and good conscience, while 
the guardian was entitled to an im¬ 
partial examination into all matters 
pertaining to her management of 
the estate in order to effectuate final 
settlement.—^Probate Court of City 
of Providence v. Higgins, 191 A 260, 
68 RI. 58. 

Jurisdictional 

Tex—^Williamson v. Bowman, Civ. 
App., 98 S.W.2d 449, eiTor refused 
—Tannery v. Plrtle, Clv.App., 19 
S.W.2d 862. 
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“been construed to confer jurisdiction of such ac¬ 
tions on the probate courts,*® such courts ordinarily 
do not have such jurisdiction,** and statutes assum¬ 
ing to confer such jurisdiction on probate courts are 
inoperative where the constitution enumerates the 
subjects of which probate courts have jurisdiction, 
and jurisdiction of actions on guardians’ bonds is 
not one of the subjects so enumerated.^* So, except 
where statutory or constitutional provisions confer 
jurisdiction of such actions on courts of equity, 
courts of equity may have no jurisdiction where the 
remedy at law is complete and adequate,^* and con¬ 
sent of counsel cannot confer such jurisdiction.^* 
Nevertheless courts of equity have jurisdiction 
where the remedy in other courts is ineffectual.^^ 

Actions on foreign bonds. Some courts hold that 
a guardian’s bond required and given under the laws 
of one state is purely local in its obligation, and will 
not be enforced by suit in another state.^® Other 
courts, however, take jurisdiction of an action on 
a guardian’s bond executed in another state,4* and 
hold that action on a judgment settling the accounts 
of the guardian and adjudging the amount due by 
him to the ward may be maintained against the 
sureties in any court within or without the state 
which has jurisdiction of the parties and the subject 
matter at least in the absence of a condition in the 
bond requiring its enforcement in the court where¬ 
in it was given and approved, and in the absence 
of any statute of the state requiring the enforce¬ 
ment of the bond within the jurisdiction or in the 
court wherein it was given and approved.^7 

Venue, The action on a guardian’s bond, like 
other civil actions, must be brought in the court of 
the proper county.^* 


Under the practice of some jurisdictions, service 
of process on a surety outside the county in which 
the action is instituted is proper where he is jointly 
liable with another surety residing within such 
county.^* 

§ 213. —— Conditions Precedent 

a. In general 

b. Demand and notice 

c. Leave of court to sue 

d. Accounting and settlement 

e. Prior actipn against guardian to estab¬ 

lish devastavit 

f. Resort to other bonds or securities 

g. Termination of guardianship 

a. In Gteneral 

Conditions precedent to the maintenance of an ac¬ 
tion on a guardian's bond must be complied with. 

The plaintiff in an action on a guardian’s bond 
must show a compliance with any condition preced¬ 
ent essential to the maintenance of the action.®* 
However, the authorities are not in accord as to 
what matters are such conditions precedent, the 
practice differing in the various jurisdictions. In 
some jurisdictions the amount or extent of the lia¬ 
bility of the guardian and the consequent liability 
of the surety may be determined for the first time 
in the action to recover the penalty of the bond.®^ 
In others the breach of the bond and amount due 
must be ascertained before an action on the bond 
can be maintained.®* 

In the succeeding subdivisions of this section vari¬ 
ous matters have been discussed as constituting or 
not constituting conditions precedent to such ac¬ 
tions. 


38. statute oonferxinsr ‘broad powers 
Under a statute said to confer 

broad powers on the probate court, 
it was held that a guardian's sure¬ 
ty, on filing of the bond, becomes a 
party to the guardianship proceed¬ 
ings and, in effect, consents to the 
exercise of Jurisdiction by the pro¬ 
bate court.—In re Kelley's Estate, 74 
P.2d 904, 193 Wash. 109. 

39. Tex.—Williamson v. Bowman, 
Civ.App., 98 S.W.2d 449, error re¬ 
fused. 

28 C.J. p 1303 note 86. 

40. Tex.—^Timmins v. Bonner, 58 
Tex. 664—^Handy v. Woodhouse, 
C1V.APP., 26 S.W. 40. 

41. Miss.—^Newsom v. Federal Land 
Bank of New Orleans, 186 So. 595, 
184 Miss. 318. 

40. Ala.—Steinhart v. Gregory, 68 
So. 266, 176 Ala. 368. 

28 C.J. p 1303 note 88. 


43. N.J.—^Elston v. Carpenter, Ch., 
3 A. 367. 

44i Ohio.—Gorman v. Taylor, 1 N.B. 

227, 43 Ohio St. 86. 

28 C.J. p 1303 note 90. 

45. Vt.—Sullivan County Prob. 
Judge V. Hibbard, 44 Vt 697, 8 
Am.R. 396. 

46. Okl.—Fidelity & Deposit Co. of 
Maryland v. Clanton, 28 P.2d 666, 
167 Okl. 106—^Hays v. King, 143 P. 
1142, 44 OkL 180. 

47- Wyo.—^U, S. Fidelity & Guaran¬ 
ty Co. V. Parker, 121 P. 631, 30 
Wyo. 29. 

48. Tex—^Williamson v. Bowman, 
Civ.App., 98 S.W.2d 449, error re¬ 
fused. 

49i Ark.—^Merchants & Planters 
Bank & Trust Co. v. Deaton, 141 
S.W.2d 643, 200 Ark. 828. 

5a N.C.—^Barrett v. Munroe, 20 N.C. 
834. 


51. U.S.—State of Missouri ex reL 
and to Use of Stormfeltz v. Title 
Guaranty & Surety Co., C.CA.M 0 ., 
72 F.2d 696, certiorari denied Title 
Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz, 66 S.Ct 404, 294 U.S. 
708. 79 L.Ed. 1242. 

Ill.—McIntyre v. People, 103 Ill. 142. 
S.C.—^Lyerly v. Teadon, 19 S.E.2d 
648, 199 S.a 863. 

62. Cal.—Richardson v. Royal In¬ 
demnity Co., 134 P.2d 1, prior opin¬ 
ion, App., 128 P.2d 396. 

Neb.—^In re Montgomery’s Estate, 
274 N.W. 487. 133 Neb. 163. 
IdabtUty of gnaxdlao. not fixed 
Where probate court’s order au¬ 
thorized guardian to spend wards* 
money for their maintenance and di¬ 
rected him to report his action at 
next term of court, but no report was 
filed and no liability of guardian had 
ever been established by order of 
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Restoration of part of estate by ward. The 
restoration by the ward of a portion of the estate 
received from the guardian has been held not to be 
a prerequisite to an action on the bond for breaches 
of the guardian’s duty to account for the whole of 
the estate.ss 

b. Demand and Notice 

A demand Is not usually a prerequisite to the action 
on a guardian’s bond. 

Where a condition of the bond is so worded that 
a demand and refusal, or such conduct on the part 
of the guardian as to be tantamount to a refusal 
and to render a demand unnecessary or impractica¬ 
ble, is essential to constitute a breach of the con¬ 
dition, such a demand is a necessary prerequisite 
to a suit on the bond for breach of the condition.^^ 
Otherwise, in general, no demand is necessary as 
a condition precedent to an action on a guardian’s 
bond for the purpose of fixing the liability of the 
guardian, his sureties, or the heirs or personal rep¬ 
resentatives of either the guardian or sureties, 
nor is it necessary, in order to hold the sureties, to 
notify them of the guardian’s failure to pay over 
money due the ward^fi or that he has been dishon¬ 
est in making a final settlement.^^ If they neglec 
to see that their principal discharges his duties it is 
at their peril.®* 

Some courts hold that to sustain a suit by a suc¬ 
ceeding guardian for his predecessor’s breach in 
not paying over to him funds of the ward some de¬ 
mand should be proved,®* except where the guard¬ 
ian is dead and his estate unrepresented.®® How¬ 
ever, a formal demand on a guardian who has been 
removed has been held not to be a condition pre¬ 
cedent to the action on the bond where the statute 


makes it the affirmative duty of such a guardian, 
to deliver or pay over the property of the estate to 
those entitled thereto.®^ Some courts hold that, 
even where there is an administrator of the de¬ 
ceased guardian, presentation of the claim to him 
is not a condition precedent to suit on the bond.®* 

Penalty for conversion. Where the action is 
brought to recover a penalty, as for a conversion, 
a demand and refusal to pay has been held to be 
necessary.®* 

c. Leave of Conrt to Sue 

Whether leave to sue on a guardian’s bond Is a pre¬ 
requisite to the action depends on the applicable statutes. 

It has been held that statutes authorizing prose¬ 
cution of a suit on a guardian’s bond by direction 
of the court or chancellor do not make leave to sue 
on the bond necessary, ®4 although it has also been 
held that the language of such statutes is impera¬ 
tive and not permissive.®® At any rate, statutes pro¬ 
viding for obtaining leave of court before suing on 
the bond should be reasonably construed.®® They 
should not be so construed as to require a ward to 
obtain leave prior to suing, after he becomes of 
age, on a bond running to him by name.®^ 

d. Accounting and Settlement 

The authorities are not In accord as to whether an 
accounting and settlement by the guardian Is a condition 
precedent to an action on the bond. 

There is considerable diversity of opinion as to 
the necessity of an accounting and settlement by a 
guardian as a condition precedent to an action at 
law on his bond. In many jurisdictions it is held 
that no accounting and settlement are necessary be¬ 
fore bringing an action on the bond for a breach 
of its conditions.®* According to the weight of au- 


probate court, action at law could 
not -be maintained agralnst sureties 
on guardian’s bond for conversion.— 
Waldrop V. Cooper, 96 S.W.2d 19, 192 
Ark. 1017. 

53i U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel, and, 
to Use of Stormfeltz, C.C.A.MO., 
106 F.2d 496. 

54L N.C.—^Barrett v. Munroe, 20 N. 
C. 384. 

55b Ind.—^Buchanan v. State, 6 X.El 
614, 106 Ind. 251. 

28 C.J. p 1807 note 86. 

56b IlL—^People v. Borders, 31 111. 
App. 426. 

57. N.Y.—^Douglass v. Ferris, 18 N. 
T.S. 685, 68 Hun 413, modified on 
other grounds 33 N.K 1041, 138 
N.Y. 192, 84 Am.S.H. 435. 

58: N.Y.—^Douglass v. Ferris, su¬ 
pra. 


Duties of sureties generally see su¬ 
pra S 198. 

59. Ga.—Inferior Ct. v. Cherry, 14 
Ga. 694. 

60. Ga.—U. S. Fidelity & Guaranty 
Co, V. Davis. 68 S.E. 777, 2 Ga 
App. 525. 

61. Tex.—American General Ins. Co. 
V. Nance, Civ.App., 60 S.W.2d 280, 
error refused. 

62. Okl.—Asher v. Stull, 161 P. 808, 
61 Okl. 320—^Donnell v. Dansby, 
169 P. 317, 68 Okl. 166. 

Reason for rule 

Neither the administrator nor the 
court, in the administration proceed¬ 
ings, has authority to settle the ac¬ 
counts of the former gruardlan with 
his ward.—^Asher v. Stull, 161 P. 808, 
61 Okl. 320. 

6a Ind.—^Buchanan v. State, 6 N.B. 
614, 106 Ind. 261. 
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64. Miss.—^Klaus v. State, 64 Miss. 
644. 

N.Y.—Cuddeback v. Kent, 5 Paige 92. 
28 C.J. p 1307 note 46. 

Pleading and proof of leave to sue 
see infra § 217. 

Rendition of summary judgment on 
application for leave to sue see 
supra § 211. 

65. Minn.—Eaton v. Gale. 104 N.W. 
833, 96 Minn. 161. 

OSb U.S.—^Hudson v. Bishop, CC. 
Iowa, 32 F. 519. 

67. U.S.—^Hudson v. Bishop, supra. 
28 C.J. p 1307 note 49. 
ea U.S.—State of Missouri ex reL 
and to Use of Stormfeltz v. Title 
Guaranty & Surety Co., C.C.A.MO., 
72 F.2d 696, certiorari denied Title 
Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz, 66 S.Ct 404, 294 U.S. 
708, 79 L.Ed. 1242. 
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thority, however, there must be an accounting and 
settlement by the guardian before an action may be 
brought on the bond.®^ The majority rule is satis¬ 
fied, and the case is brought within its spirit, where 
an appellate court settles the account of a former 
guardian and directs him to pay the amount found 
due to his successor, even though the judgment is 
not formally entered by the lower court as directed 
by the appellate court.^® The rule is not satisfied, 
however, by a decree directing payment by the 
guardian to the ward but which is not a decree ren¬ 
dered on a judicial settlement of the accounts of 
the guardian neither is the rule satisfied by a 
hearing held in a county other than the one in 
which the administration is pending and an order 
of settlement made by the judge simply as such and 
not entered in the court records of the proper coun¬ 
ty.'^® Where a statute declares that an action shall 
be deemed pending from commencement until time 
for appeal has expired, no action can be maintained 
on a guardian’s bond before expiration of the time 
within which appeal might be taken from an order 
settling his accounts.?® 

Exceptions to general rtde. Notwithstanding the 
general rule requires an accounting and settlement 
as a prerequisite to an action on the bond, there are 
special circumstances under which such accounting 
and settlement may be dispensed with. It is not 
necessary where the extent of the suret/s liability 
has been otherwise as definitely determined as it 
could be by accounting.?^ Likewise, where an ac¬ 


counting is impossible or impracticable, an action 
lies to establish the extent of the liability of the 
sureties.*^® So it has been held that, where plain¬ 
tiff asks that a settlement and release obtained by 
the guardian be set aside for fraud, and for an ac¬ 
counting and judgment against his administrator 
and the sureties on the guardian’s bond, an account¬ 
ing in the probate court is not necessary to enable 
plaintiff to maintain the action.?® 

Order or judgment. In some jurisdictions, be¬ 
fore an action on the guardian’s bond may be main¬ 
tained, there must be not only a final settlement or 
adjustment of the guardian’s accounts, but there 
must also be an order or judgment rendered sur¬ 
charging his account or directing him to pay the 
amount found due?? or showing some other breach 
of the conditions of the bond.?® 

Allowance of time to comply with order of pay¬ 
ment, A rule of court allowing a guardian a des¬ 
ignated time within which to comply with the final 
order requiring him to pay to his ward a specified 
sum found to be due her on an accounting, before 
action may be begun on his bond, does not apply 
where he declares that he will not pay it at all.?® 

Absconding or nonresident guardian. It has been 
held that the facts that a guardian is absent from 
the state and that his residence is unknown do not 
authorize a suit on his bond without an accounting 
or an attempt to compel an accounting by dta- 


Tex—^U. S. Fidelity & Guaranty Co. 
V. Inman, Clv.App., 65 S.W.2d 889 
—Tannery v. Pirtle, Clv.App., 19 
S.W.2d 862. 

28 C.J. p 1304 note 96. 

69. Cal—Smith ▼. Fidelity & De¬ 
posit Co. of Maryland, 19 P.2d 
1018, 180 Cal.App. 45. 

Idaho.—Short v. Thompson, 65 P.2d 
168. 56 Idaho 361—Madison v. Buhl, 
8 P.2d 271, 272, 61 Idaho 664, cit¬ 
ing Corpiis Jnxls. 

Kan.—^Fitzpatrick v. National Sure¬ 
ty Co., 80 P.2d 1059, 148 Kan. 803, 
119 A.L..R. 79. 

Ohio.—Guardianship of Zimmerman, 
47 N.m2d 782, 141 Ohio St 207. 
Okl.—^Drum v. Citizens Trust Co.. 86 
P.2d 808, 184 Okl. 228—Fidelity & 
Deposit Co. of Maryland v. Clan¬ 
ton, 28 P.2d 666, 167 Okl. 106— 
Franks v. Franks, 7 P.2d 866, 155 
Okl. 91. 

28 aJ. p 1804 notes 97, 98. 

Basis of rule 

The greneral rule Is baaed on the 
theory that the policy of the law Is 
to hold the remedy on the official 
bond In a court of law, subject to 
the action of the tribunal established 
to adjust the accounts of the party 


who by his default Is alleg’ed to have 
forfeited his bond. 

Ark.—Norton v. Miller, 25 Ark. 108. 
Wls.—^Kugrler v. Prlen, 22 N.W. 396, 
62 Wls. 248. 

Duty of court to fix liability 
Probate court had duty to fix 
guardians* liability, if any, to wards, 
and until probate court fixed such 
liability, no cause of action accrued 
to wards on guardians' bonds.— 
Guardianship of Zimmerman, 47 N. 
E.2d 782, 141 Ohio St 207. 

AmoTULt due must first be ascer¬ 
tained on settlement of final ac¬ 
count—^Wilkins V. Deal, 267 N.W. 
486, 128 Neb. 78. 

TO. Ark.—^Beakly v. Cunningham, 
166 S.W. 269, 112 Ark. 71. 

71- N.Y.—^Rouse v. Payne, 106 N.T. 
S. 649, 120 App.Div. 667, reversing 
102 N.Y.S. 899, 53 Misc. 66. 

28 C.J. p 1805 note 2. 

72- Iowa.—Gillespie v. See, 88 N.W. 
676, 72 Iowa 345. 

73. Cal.—Cook v. Ceas, 77 P. 65, 143 
Cal. 221. 

7A N.Y,—^Long v. Long, 87 N.H!. 486, 
142 N.Y. 646. 

28 C.J. p 1306 note 5. 
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75. N.T.—Duck ▼. McGrath, 145 N. 
Y.S. 1038, 160 App.Div. 482, affirm¬ 
ed 106 N.R 1032. 212 N.Y. 600. 

28 C.J. p 1805 note 6. 

76. Iowa.—Witt V. Day, 83 N.W. 797, 
112 Iowa 110. 114. 

28 C.J. p 1306 note 7- 

77- Okl.—^Drum v. Citizens Trust 
Co., 86 P.2d 808. 184 OkL 228— 
Franks v. Franks, 7 P.2d 866, 155 
Okl. 91. 

Judgment fixing liability 
Judgment of coimty court, having 
Jurisdiction of guardianship estate, 
rendered on final report of guardian 
and fixing amount of guardian’s lia¬ 
bility, Is foundation on which action 
against guardian's surety must be 
based.—Smith v. Smith, 69 P.2d 892, 
180 Okl. 812. 

Orders held sufiiclent to show final 
accounting and order to guardian to 
pay balance due warranting action on 
bond.—^Franks v. Franks, 7 P.2d 866, 
165 Okl. 91. 

7a Okl.—^Franks v. Franks, supra. 

7a N.T.—^Belirens v. Bodenburgh, 1 
N.T.Clty Ct 98. 
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tionbut it has also been held that the facts that 
a guardian has converted moneys of the ward and 
fled from the state, that his present whereabouts 
cannot be ascertained, and that he is wholly insol¬ 
vent present a strong combination of special cir¬ 
cumstances which excuse an accounting before 
bringing suit on the bond.®i 

Where tvard has attained majority. Where the 
guardianship has terminated by reason of the ward’s 
attainment of his majority, it is held by some courts 
that he may sue on the bond of the guardian not¬ 
withstanding there has been no final accountings^ 
or citation to account,83 or notwithstanding the pro¬ 
bate court has ordered the guardian to make a re¬ 
port,8^ or the guardian has filed a statement for 
final settlement and the matter is still pending and 
not acted on by the probate court.86 Other courts, 
however, hold that a final accounting is a condition 
precedent to a suit on the bond notwithstanding the 
ward has reached his majority.88 

After death of guardian. There is a conflict of 
authority on the question whether an accounting 
and settlement in the probate court is a condition 
precedent to an action on the bond where the guard¬ 
ian is deceased, a number of courts holding that it 
is not necessary, 87 and other courts holding that it 
is necessary, 88 unless the circumstances are such as 
to render an accounting and settlement unnecessary, 
impracticable, or impossible, as where the guard¬ 
ian died after removal to another slate,89 or where 
he died insolvent after converting the entire estate 
of the ward,® 8 or where he died insolvent in another 
state and no personal representative has been ap- 
pointed,®! or where it is impossible to produce the 
receipts and vouchers, if any, of the guardian.®® 

Compliance with a statute providing that the ad¬ 
ministrator or legal representative of a deceased 


guardian shall make a settlement with his successor 
and deliver the property and money belonging to the 
ward to such successor is not a condition precedent 
to the maintenance of a suit on the deceased guard¬ 
ian’s bond.®® The facts that the administrator of 
a deceased guardian has filed accounts of the guard¬ 
ianship, and that they have been excepted to and 
are pending, are not available as objections to a 
suit on the bond.®^ Also the filing of a final settle¬ 
ment in the estate of the ward by the administrator 
of the deceased guardian after the institution of a 
suit on the bond is not a bar to the prosecution 
thereof.®® 

A prior suit in a court of equity for an accounting 
is not necessary, it being permissible, in order to 
avoid a multiplicity of suits, to bring one action for 
a settlement of the accounts and the rendition of 
a judgment against the sureties for the amount 
found due.®8 

Return of execution against guardian unsatisfied. 
Before the sureties of a deceased guardian can be 
sued by his successor to recover a balance found 
due on an account, it is not necessary that an exe¬ 
cution be issued on the surrogate’s decree and re¬ 
turned unsatisfied.®7 

e. Prior Action against Guardian to Establish 
Devastavit 

The rule differs In the various Jurisdictions, some¬ 
times by reason of statute, as to whether a prior Judg¬ 
ment establishing a devastavit In a separate action 
against the guardian Is a condition precedent to an ac¬ 
tion on the bond against the surety. 

In a number of jurisdictions, sometimes by rea¬ 
son of an express statute, a prior judgment or de¬ 
cree in a separate action or proceeding against the 
guardian establishing a devastavit or breach of the 
bond is not a condition precedent to an action 


BO, Ohio.—Schwab y. Rappold, 9 
Ohio Dec., Heprint, 840, 12 Cinc.Li. 
BuL 197. 

81. N.T.—^Duck V. McGrath, 145 N.T. 
S. 1033, 160 App.Dly. 482, affirmed 
106 N.E. 1033, 212 N.T. 600. 

88, Kaji.—^Lohofl v. La Shell, 200 P. 
296, 109 Ka n . 612—^Hawk v. Sayler, 
112 P. 602. 83 Kan. 776. 

Tex.—^American Surety Co. v. Hard¬ 
wick, CivA.pp., 186 S.W. 804. 

83. Tex.—American Surety Co. v. 
Hardwick, supra. 

84i Tex.—^Kretzschmar v. Peschel, 
Civ.App., 144 S.W. 1021. 

85. Kan.—LohofE v. La Shell, 200 P. 
295, 109 Kan. 612. 

86. Iowa.—O’Brien v. Stranff, 42 
Iowa 648. 

Kan.—^Fitzpatrick y. National Surety 


Co., 80 P.2d 1059, 148 Kan. 303, 
119 A.L.R. 79. 

28 C.J. p 1306 note 14. 

87. Okl.—^Donnell y. Dansby, 169 P. 

317. 68 Okl. 165. 

28 C.J. p 1305 note 15. 

BS, N.T.—Perkins v, Stlmmel, 21 N. 
B. 729, 114 N.T. 369, 11 Am.S.R. 
669. 

28 C.J, p 1306 note 16. 

89. Iowa.—^Farrington v, Secor, 60 
N.W. 193, 91 Iowa 606. 

90. Wyo.—U. S. Fidelity & Guaranty 
Co. V. Nash, 121 P. 641, 20 Wyo. 
66, petition denied 124 P. 269, 20 
Wyo. 66. 

28 C.J. p 1306 note 18. 

91. N.T.—Otto V. Van Klper, 58 N. 
B. 643, 164 N.T. 636, 79 Am.S.R. 
673, affirming 62 N.T.S. 778, 31 
App.Dly. 278. 

9flL Wyo,—^U. S. Fidelity & Guaran¬ 
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ty Co. V. Nash, 121 P. 641, 20 Wyo. 
65, petition denied 124 P. 269,' 20 
Wyo. 65. 

93. Mo.—State v. U. S. Fidelity & 
Guaranty Co., 176 S.W. 642, 188 
Mo.App. 700. 

94. Miss.—^Patty v. Williams, 15 So. 
43, 71 Miss. 837. 

95. Mo.—State v. U. S. Fidelity & 
Guaranty Co., 176 S.W. 642, 188 
Mo.App. 700. 

96. Cal.—Zurfluh v. Smith, 67 P. 
1089, 136 Cal. 644. 

Idaho.—^Madison v. Buhl, 8 P.2d 271, 
61 Idaho 664. 

28 C.J. p 1306 note 24. 

97. N.T.—Van Zandt v. Grant, 67 N. 
B. 221, 176 N.T. 160, affirming 73 
N.T.S. 600, 67 App.Diy. 70—Allen 
V. Kelly, 67 N,t.8, 97, 56 App.Dly. 
454. 

28 C.J. p 1806 note 82. 
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against the surety at .law,S8 ^ suit in equity, 
especially where the principal has left the state per¬ 
manently without making a settlement, and there is 
no one against whom suit may be brought except 
the sureties.! 

In some states under governing statute a judg¬ 
ment or decree against the guardian in his repre¬ 
sentative capacity is a condition precedent to a suit 
against the sureties,2 except in certain specified 
instances.® However, in a suit against the guard¬ 
ian or his legal representative to charge him in his 
representative capacity, it cannot be properly con¬ 
tended that another suit of the same nature is a 
condition precedent.^ 

f. Besort to Other Bonds or Securities 

Resort must first be had against the surety on an 
original bond before an action may be brought on a 
special sales bond only If the latter la not a primary or 
Independent obligation. 

Where a bond for the sale of an infant’s prop¬ 
erty is an independent undertaking, suit may be in¬ 
stituted on it whenever it is broken without first 
resorting to the original bond.® Where, however, 
such bond is not primary in its character, but mere¬ 


ly auxiliary, no suit can be maintained on it until 
the penalty of the original bond is exhausted.® 

Before the sureties can be charged with any loss 
which the ward has sustained by the negligence of 
the gfuardian in lending the ward’s money on a 
mortgage inadequate as security, the mortgage must 
be foreclosed and the property sold, thereby first: 
ascertaining the amount of the loss by subjecting 
the security to the payment of the loan as far as it 
will go.*^ 

g. Termination of Guardianship 

An action on a guardlan’a bond ordinarily cannot be 
maintained before the termination of the guardianship or 
removal of the guardian. 

A suit against the surety cannot be maintained 
before the termination of the guardianship.® So 
an infant ward cannot maintain a suit on the guard¬ 
ian’s bond until his removal.® Where, however, the 
guardianship has terminated by the death, majority, 
or marriage of the ward, a court of law has juris¬ 
diction of an action on the bond, even though the 
guardianship has not been formally dissolved or the 
guardian formally discharged or removed bv the. 
court having jurisdiction of the guardianship.!® 


98. S.C.—Morris v. Maryland Casu¬ 
alty Co., 197 S.m 505, 187 S.C. 150. 

28 C.J. p 1306 note 25. 

99. Va.—^Barnes v. Trafton, 80 Va. 
524—Spottswood V. Dandrldge, 4 
Munf. 28^. 18 Va. 289. 

Action against heirs of surety 
Where estate of deceased surety 
had been closed aud executor dis¬ 
charged, equity should assume Juris¬ 
diction of action by former ward 
against devisees of deceased guard¬ 
ian’s surety for accounting, and 
should settle all phases of litigation, 
notwithstanding failure to obtain 
Judgment against principal.—^Madi¬ 
son V. Buhl, 8 P.2d 271. 61 Idaho 564. 
ETtatute Inapplicable 
A statute authorizing the probate 
court to adjudge an executor or ad¬ 
ministrator guilty of unfaithful ad¬ 
ministration and making such decree 
a prerequisite to a suit on the bond 
of the executor or administrator is 
&ot applicable in the case of a guard¬ 
ian.—^Bogman v. Gibbs, 82 A. 262, 83 
R.I. 478. 

1. Ky.—^Nelms v. Vanmeter, 81 S.W. 
874, 17 Ky.Ii. 498. petition over¬ 
ruled 82 S.W. 171, 17 Ky.Ii. 498. 

IL Cal.—^Richardson v. Royal Indem¬ 
nity Co., 134 P.2d 1, prior opinion, 
App., 128 P.2d 896. 

Ga.—Crow v. Martin, 17 S.B.2d 90, 66 
GaApp. 76. 

28 C.J. p 1306 note 29. 

Effect of discharge of gnardlan 
Where plaintiff after instituting 
action against guardian’s admlnistrar 


tor and surety for breach of guard¬ 
ian’s bond, on discharge of adminis¬ 
trator, amended petition by striking 
the administrator as a party defend¬ 
ant, court properly directed verdict 
for the surety since liability of sure¬ 
ty Is predicated on liability of guard¬ 
ian or his representative and the 
showing of liability of guardian or 
his administrator was precluded by 
Judgment which discharged the ad¬ 
ministrator.—Crow v. Martin, supra. 

I 

3. Ga.—^Forrester v. Vason, 71 Ga. 
49—Crow V. Martin, 17 S.B.2d 90, 
66 Ga.App. 76. 

28 CJ. p 1306 note 30 [a]. 
tThTepresented estate of deceased 
guardian 

The statute providing that, if a 
guardian Is dead and his estate un¬ 
represented, any party in interest 
may institute suit against surety on 
the bond of such guardian without 
flrst obtaining Judgment against 
guardian in his representative char¬ 
acter, does not contemplate a situ¬ 
ation in which estate of guardian was 
represented at time of filing of suit 
against administrator of guardian 
and surety Jointly and hence, where 
plaintiff eliminated administrator of| 
guardian as a party defendant, plain¬ 
tiff could not recover from surety. 
—Crow V. Martin, supra, 
m Joint action against guardian and 
surety 

Ga—American Surety Co. of New 
York V. Macon Sav. Bank, 132 S.B. 
686, 162 Ga 148. 
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4. Ga.—Ragland v. Justices Inferior 
Ct., 10 Ga 65. 

B. Ind.—Shook v. State, 53 Ind. 403 
—State V. Steele, 21 Ind. 207, 83 
Am.D. 346. 

8. Fla.—Hart v. Strlbllng, 21 Fla 
186. 

7. Mo.—State v. Slevln, 12 Mo.App. 
821. 

8. Miss.—^U. S. Fidelity & Guaranty 
Co. V. Jackson, 72 So. 160, 111 Miss. 

1 762. 

Action against guardian on bond 
A ward’s action against guardian to 
recover on guardian’s bond for con¬ 
version of ward’s personalty, in which 
removal of guardian was not sought 
and where it did not appear that 
guardian relationship had terminated, 
could not be maintained.—Dillon v. 
Bessant, 199 S.EI 852, 58 GaApp. 769, 
followed in Groette v. Bessant, 199 

5. E. 853, 58 Ga.App. 770. 

9. Ind.—Bll V. Hawkins, 16 Ind. 230. 
Attainment of maturity pending pro¬ 
ceedings 

Ward’s arrival at maturity pending 
ward’s proceeding against guardian 
on bond for conversion of ward’s 
* personalty was immaterial, as re¬ 
spects ward’s right of action against 
guardian.—^Dillon v. Bessant, 199 S. 
£3. 862, 68 GaApp. 769, followed in 
Goette v. Bessant, 199 S.E. .853, 58 
GaApp. 770. 

10. Tex.—Kretzschmar v. Peschel, 
C1V.APP., 144 S.W. 1021. 

28 CJ. p 1307 note 68. 
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§ 214. ——• Defenses 

Generally the surety may Interpose such defenses 
as the guardian would be entitled to make. 

In general, the surety on the guardian^s bond is 
entitled to make the same defenses which the prin¬ 
cipal would be entitled to make,il and, so far as 
purely derivative equities are concerned, he can 
make no defenses other than those which the guard¬ 
ian could make.i2 Accordingly, it is a complete de¬ 
fense that the guardian paid out the entire trust 
funds according to orders of a court of competent 
jurisdiction,^® and the sureties may show in de¬ 
fense that the guardian refused to claim credits to 
which he was entitled.On the other hand, it is 
not a defense to an action on the bond that the 
guardian’s administrator wasted the estate, qj* 
that the guardian has charged himself with funds 
received by him as administrator and not as guard¬ 
ian, there being no collusion between the guardian 
and his ward,i® or that the value of personal prop¬ 
erty illegally sold by the guardian, and the proceeds 
of which were converted by him, was restored to 
the ward by the purchaser,!^ or, in an action 
brought in the name of the state, that the ward was 
a minor,1® or that premiums were paid on an in¬ 
surance policy by the guardian in fraud of his cred¬ 
itors, one of whom was a surety on the bond.i® 

The liability of a foreign guardian in his home 
state on the bond there given is immaterial in an 
action on a sale bond given by him in connection 
with the sale of local real estate.20 

Validity of guardian^s appointment. The validity 
of. the guardian’s appointment or qualification can¬ 
not be challenged by the surety in an action on the 
bond, where the guardian did not deny such valid¬ 
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ity or appeal from the judgment fixing his liability 
as guardian.21 

Failure to enforce judgment against guardian. 
It has been held that the fact that plaintiff has 
made no effort to enforce compliance with an or¬ 
der, or to collect a judgment, against the guardian 
cannot be set up as a defense in an action against 
the surety.®® 

Fraud or collusion between guardian and ward. 
It is not a defense to an action on a bond that the 
ward consented and cooperated with the guardian 
in squandering the estate,®® or that there is a fraud¬ 
ulent agreement by the guardian with the ward 
made while he was under age by which he accepted 
less than he was entitled to;®^ but it has been 
held a good defense that the guardian and ward, 
by agreement, without the suret 3 r’s knowledge or 
consent, invested the ward’s funds in their private 
business, whereby they were lost.®® 

That the guardian procured the bond by fraud, 
which was not participated in by the ward, is no de¬ 
fense to an action by the ward on such bond.®® 
The insistance by the ward on an accounting by the 
guardian, who was his father, or the failure of the 
guardian to advise the surety that he was cited to 
account, or the appearance of the guardian in court 
without counsel at a time when he was insolvent 
and could not have been helped by counsel, or the 
failure of the guardian to avail himself of material 
records on the accounting, where the findings and 
decree of the court show that the decree was based 
largely on such records, does not indicate such fraud 
and collusion between the guardian and ward as 
would constitute a defense to an action against the 
surety on the bond.®*^ 


IL Ky.—^Hughart v. Spratt, 78 Ky. 
313. 

Wash.—In re Mackall, 111 F. 884, 60 
'Wash* 665. 

Deductions and ofCaets see supra 9 

210 . 

Discharge or release of sureties see 
supra 5$ 207. 208. 

Dstoppel see supra 9 206. 

12. Ky.—^Hughart v. Spratt, 78 Ky. 
312. 

13. Ind.—State v. Wheeler, 26 N.B. 
552, 1008, 127 Ind. 451. 

Deposit of funds pursuant to order 
Of court as release of sureties see 
supra 9 207. 

14. Ind.—Corbaley v. State, 81 Ind. 
62. 

Bight of sureties to claim credits of 
guardian see supra 9 210. 

15. N.C.—^Humphrey v. Humphrey, 
79 N.C. 396. 

16. N.T.—Corbin v, Westcott, 2 
Dem.Surr. 569. 

Liability for funds held by person 


acting In dual capacity see supra 9 

200 . 

17. Md.—State v. Bishop, 24 Md 310, 
87 Am.D. 608. 

18* Md.—^Le Strangre v. State, 58 Md. 
26—Fridge v. State, 3 Gill & J. 
103, 20 Am.D. 468. 

19. Fla.—^May v. May, 19 Fla 373. 

20. Or.—^In re Elncald's Guardian¬ 
ship, 6 P.2d 212, 138 Or. 564, 78 
A.I 1 .R. 667. 

21. N.C.—Cheshire v. Howard, 178 S. 
E. 848, 207 N.C. 666. 

Conclusiveness and effect of Judg¬ 
ment against guardian see supra 9 
205. 

28. Okl.—Southern Surety Co. v. Jef¬ 
ferson, 174 P. 668. 73 Okl. 7. 
Action by sneoessor guardian. 

Where the guardian of a minor was 
removed and another substituted, and 
such succeeding gruardlan sued the 
previous guardian and his surety for 
the recovery of funds which had been 
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deposited in a bank subseauently 
falling, neither defendant nor his 
surety could defend on the ground 
that the succeeding guardian negli¬ 
gently failed to compel him to com¬ 
ply with an order requiring the 
funds In bank to be turned over.— 
Southern Surety Co. v. Peden, Tex. 
Com.App., 236 S.W. 976, reversing 
Southwestern Surety Co. v. Peden, 
Civ.App., 223 S.W. 1114. 

Conditions precedent to suit against 
surety see supra 9 218. 

23. N.H.—^Probate Judge v. Cook, 67 
N.H. 460. 

24b Va—Magruder v. Goodwyn, ? 
Patt & H., Va. 661. 

25. Ill.—^People V. Seelye, 32 N.B. 
458, 146 Ill. 189. 

28 C.J. p 1308 note 68. 

26. Wash.—Owens v. McMahan, 210 
P. 200, 122 Wash. 191. 

27. Wash.—Goodwin v. American 
I Surety Co. of New York, 68 P.2d 

619. 190 Wash. 467. 
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Invalidity of sale of ward's property. In an ac¬ 
tion on the bond for the conversion of the proceeds 
of a sale of the ward's property, it is no defense 
that the sale was void and passed no title to the 

purchasers.28 

§ 215. -Time to Sue, Limitations, and 

Laches 

a. In general 

b. Limitations 

c. Laches 

a. In General 

An action on a guardian’s bond may not be Instituted 
before compliance with conditions precedent thereto. 

As discussed supra § 213, as a general rule, an 
action on a guardian's bond cannot be instituted be¬ 
fore compliance with conditions precedent thereto. 
Thus it has been held that a suit on the bond to 
recover for the loss of funds deposited in a bank 
which failed is premature where the bank is still 
in the hands of a receiver and there is a probability 
of further dividends being paid, as the exact loss 
cannot be ascertained.^® 

b. Lunitations 

(1) In general 

(2) Running of statute 

(1) In General 

Where special statutes of limitation applicable to 
actions on guardians’ bonds exist, they and not the 
general statutes govern with respect to the time within 
which the action must be brought. 

In many jurisdictions there are special statutes 
fixing the period of limitation for suits on guard¬ 
ians' bonds, and where such statutes exist the ac¬ 
tion must be instituted within the required time.®® 
In some jurisdictions such special statutes are in¬ 
tended to cover the whole subject of limitations of 


actions on guardians' bonds and to render inapplica¬ 
ble to such actions the limitations, exceptions, and 
saving clauses contained in general statutes of lim¬ 
itations.®^ 

As stated in the C.J.S. title Limitations of Ac¬ 
tions § 55, also 28 C.J. p 1308 note 72, if there is 
no statute specially applicable to such actions, the 
period fixed by the statutes with respect to sealed 
instruments will control. The application of general 
statutes of limitation to actions on bonds of guard¬ 
ians is considered in the title Limitations of Actions. 

(2) Running of Statute 

The operation of the statute of limitations against 
an action on a guardian’s bond depends on Its termsr 
but there Is slight uniformity of construction of statutes 
of similar purport. 

There is considerable conflict in the decisions as 
respects the time when the statute of limitations 
commences to run against actions on guardians' 
bonds. This is due in some degree to a difference 
in the provisions of the statute, but not altogether, 
since statutes containing similar or identical pro¬ 
visions have received widely divergent construc¬ 
tion. 

A statute providing that limitations begin to run 
from th^ time of the act of the principal which fix¬ 
es the liability of the surety, was held to be set in 
motion after the guardian has been adjudged liable 
for a definite sum on the settlement®® 

Under some circumstances, as where the guard¬ 
ian has a life estate in the property in question, a 
right of action in favor of the ward does not ac¬ 
crue, and the statute of limitations does not com¬ 
mence to run, until the death of the guardian.®® 

It has been held that, once the statute is put in 
motion, neither the death of the guardian nor the 
recovery of a judgment against his personal repre¬ 
sentatives, will affect its operation.®^ 


28. Md.—state V. Bishop, 24 Md. 
310, 87 Am.D. 608. 

Estoppel of sureties on special sale 
bond to question validity of sale 
see supra S 206. 

29. Miss.—U. S. Fidelity & Guaranty 
Co. V. Jackson, 72 So. 150, 111 Miss. 
752. 

Foreclosure of mortgragre as condition 
precedent see supra § 213. 

3a Cal.—^Maloney v. Massachusetts 
Bonding: & Insurance Co., 128 F.2d 
449, 20 Cal. 2d 1, prior opinion, App., 
114 P.2d 417. 

Mont—Janes v. Fidelity & Deposit 
Co. of Maryland, 119 P.2d 39, 112 
Mont. 680. 

Neb.—Medow v. Rlgrgrert, 272 N.W. 
238, 132 Neb. 429. 


N.C.—Finn v. Fountain, 171 S.B. 85, 
206 N.C. 217. 

Teac.—Massie v. De Shields, Clv.App., 
62 S.W.2d 322. error refused. 

28 C.J. p 1308 note 70. 

Statute applicable 

(1) Under the Kentucky statutes, 
the fifteen-year statute of limitation 
applies to a suit on a guardian’s 
bond If no final settlement has been 
filed.—^Phllpot’s Ez’z v. Boyd, 120 
S.W.2d 747, 276 Ky. 39. 

(2) Ward’s suit against surety on 
guardian's bond for accounting and 
to recover for defalcation of guard¬ 
ian, Instituted within three years 
from date of ward’s majority, was 
held not barred by limitations ap¬ 
plicable to suits for defalcations or 
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for general accounting.—Neal v. 
Hodges, D.C.Okl., 13 F.Supp. 916. 

Statute applicable to action bsr 
ward Is Inapplicable to action by 
heirs of ward after his decease.— 
Hook V. Bank of Leland,. 98 So. 694, 
134 Miss. 185. 

31. Mass.—^Hill V. Arnold, 86 N.E. 
97, 199 Mass. 109. 

32. Ala.—Courson v. Tolllson, 147 
So. 636, 226 Ala. 630. 

33. Ky.—^Brooks v. Frontman, 47 S'- 

W. 271. 877, 104 392, 20 Ky, 

L. 640. 

34. S.C.—liangston v. Shands, 28 S. 
a 149. 
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Final accounting and settlement or refusal to ac¬ 
count, In many jurisdictions the period at which 
the statute of limitations commences to run against 
rights of action on guardians’ bonds is from a final 
accounting and settlement of the guardian, ^5 pro¬ 
vided there is some person then capable of suing 
on the bond.88 This has been held so, notwithstand¬ 
ing the ward has the right to treat the guardian’s 
failure to settle and pay over as a breach of the 
bond, and bring suit immediately,3"^ and the action 
will not be barred by laches or the statute of limi¬ 
tations by reason of delay in compelling a settle¬ 
ment, unless prejudice has resulted.38 

In some states, where a final settlement is made, 
the statutory period runs from that date,33 but, 
where the guardian makes no final settlement, the 
statute commences to run from other dates, such as 
the date of a refusal to account on demand,^® or, 
as will be seen infra this section, the time when the 
ward reaches majority. 

Majority or marriage of ward. In some jurisdic¬ 
tions it has been held that the statute of limitations 
commences to run against actions on guardians' 
bonds from the majority of the ward,^^ and not 
from the accounting and final settlement by the 
gu’ardian.-*^ In others the sureties wiH be dis¬ 
charged from liability if action is not brought on the 
bond within a designated time after the ward reach¬ 
es majority.^3 These decisions proceed on the prin¬ 
ciple that after the ward reaches majority he stands 
in the relation of creditor to the guardian and that 
his cause of action is then complete.^^ If, however, 
there are several wards the statute does not com¬ 
mence to.run until the youngest is of age, ^5 the 


action will be barred unless brought within the stat¬ 
utory period after the youngest ward reaches major¬ 
ity.^® 

It has also been held that a right of action for 
accounting accrues to a female ward on her mar¬ 
riage with an adult capable of suing to enforce her 
rights against the guardian and sureties even be¬ 
fore she becomes of age, and that the statute of 
limitations commences to run from that period.47 

Under the statutes of some states the statute of 
limitations begins to run at the time when the ward 
reaches majority in a case where the guardian has 
made no final settlement 8 but in a case where the 
guardian has made a final settlement the statute be¬ 
gins to run from the date of such settlement, as 
herein before stated. 

Under a number of statutes, it is held that, even 
though the facts giving rise to the cause of action 
may exist during the minority of the ward, the stat¬ 
ute of limitations is suspended as to him during his 
minority and does not commence to run against him 
until he attains his majority.'*® So although a sub¬ 
sequent guardian might have brought suit in the 
ward’s name at an earlier date,5® or is barred by 
lapse of time from suing on the bond,®^ the ward 
is not barred until the expiration of the statutory 
period computed from the date when the disability 
of infancy is removed. 

'^Discharge*' of guardian. The statutes in a num¬ 
ber of jurisdictions provide that no action shall be 
maintained against the sureties on a guardian’s 
bond, unless commenced within a designated period 
after his “discharge”®^ or unless commenced with- 


35 . 111,-^People V. Seelye, 32 N.'BL 
,.45S, 146 Ill. 189. 

28 C.J. p 1308 note 78. 

'36fe. Ark:—Wallace v. Swepston, 86 
S.W. 898. 74 Ark. 520, 109 Am. 
S.R. 94. 

28 aJ. P 1308 note 79. 

37 . '111.—People V. Seelye, 32 N.B. 
458. 146 Ill. 189. 

Miss.—^Nunnery v. Day, 1 So. 686. 64 
Miss. 457. 

28 aJ. p 1308 note 80. 

ZB, Ark.—State v. Buck, 87 S.W. 

881, 68 Ark. 218. 

As to cosurety 

That ward had sought no account¬ 
ing until after estate of deceased 
guardian had been administered and 
after death and dissipation of estate 
of cosurety was held not to excuse 
surviving surety sued by ward for 
accounting and recovery, for defal¬ 
cation of guardian, since surety was 
obllgrated to see that proper inven¬ 
tory of estate was filed.—Neal v. 
Hodges. D.C.Okl.. 18 F.Supp. 916. 


39. N.C.—Self V. Shugart, 47 S.B. 

484, 135 N.C. 186—Kennedy v. 

Cromwell. IS S.E. 135, 108 N.C. 

1 . 

40. N.C.—^Kennedy v. Cromwell, su¬ 
pra. 

41. Va—^Newsom v. Watkins, 191 S. 
E. 766. 168 Va 370. 

28 C.J. p 1309 note 89. 

42. Md.—State v. Henderson, 54 Md. 
332. 

43. Wash.—Bradley v. May hew, 263 
P. 741. 146 Wash. 421, affirmed 268 
P. 169, 148 Wash. 704. 

28 C.J. p 1309 note 91. 

44. Iowa.—^Ackerman v. Hllpert, 79 
N.W. 90, 108 Iowa 247, 

28 C.J. p 1309 note 92. . 

45. Ky.—Johnson v. Chandler, 16 
B.Mon. 684. 

46. Qa—Franklin v. McElroy, 24 S. 
E. 976, 99 Ga 123. 

Ky.—^Brunk v. Means, 11 B.Mon. 214. 

47. Ky.—^Finnell v. O’Neal, 13 Bush 
176. 


48. N.C.—^Anderson-Oliver v. U. S. 
Fidelity Co., 98 S.B. 948, 174 N.C. 
417, 418. 

28 C.J. p 1309 note 96. 

Cause of action acomes at expira¬ 
tion of specified time from date ward 
becomes of age, under the North 
Carolina statutes.—^Flnn v. Fountain, 
171 S.B. 86, 206 N.C. 217. 

49. Ind.—Peele v. State, 21 N.B. 
288, 118 Ind. 612. 

28 C.J. p 1308 note 86. 

50. OkL—Title Guaranty & Surety 
Co. v. Cowen, 177 P. 568, 71 Okl. 
299—Brewer v. Perryman, 162 P. 
791, 62 Okl. 176. 

61. Tenn.—State v. Parker, 8 Baxt 
495. 

52. Cal.—^Maloney v. Massachusetts 
Bonding & Insurance Co., 123 P.2d 
449i 20 Cal.2d 1, prior opinion, App., 
114 P.2d 417. 

Mont.—Janes v. Fidelity & Deposit 
Go.- of Maryland, 119 P.2d 39, 112 
Mont. 580. 
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in a designated period after his removal, subject, 
in some cases, to specified exceptions.®^ The object 
of these statutes is to fix a certain time for the ben¬ 
efit of the sureties, so that they may know definite¬ 
ly when their obligations as sureties will termi¬ 
nate.®® These statutes, it has been held, are for 
the benefit of the sureties only, and not the princi¬ 
pal,®® and the limitation therein provided enters in¬ 
to, and forms a part of, the surety’s contract,®*^ even 
though the order appointing the guardian is void for 
want of jurisdiction.®® These statutes apply, not¬ 
withstanding the discharge of the guardian before 
they go into effect,®® and they apply to sale bonds 
as well as to general guardianship bonds.®® Under 
these statutes the period of limitation does not date 
from the time when the right of action has accrued, 
but from the time of the “discharge” of the guard¬ 
ian ;®i and if no cause of action accrues within such 
period, by reason of failure to take the necessary 


§ 215 

steps to procure a settlement, the sureties are ex¬ 
onerated.®® 

While the decisions are not entirely harmonious, 
the weight of authority is that the word “dis¬ 
charged” as used in the statutes means any mode 
by which the guardianship is effectually determined 
and brought to a close,®® either by removal, resig- 
nation,®^ or death®® of the guardian, marriage of 
a female ward,®® or death®or majority®® of the 
ward, and that it does not refer to a final settlement 
or any other period or transaction.®® There are, 
however, decisions under statutes of this Character 
which are directly in conflict with the doctrine stat¬ 
ed, and it has been held that limitations in actions 
against the guardian and his sureties on the bond 
do not commence to run from the date of the ward’s 
death or majority, but only from his discharge or 
removal by order of court,"^® before the death of 
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Neb.—Medow v. Riggert, 272 N.W. 
238, 132 Neb. 429—Hughes v. Lang- 
don. 196 N.W. 915, 111 Neb. 608. 
reversed on other grounds 199 N. 
W. 832, 111 Neb. 508. 

'^ia.—^Rew v, Marshek, 8 N.W.2d 378, 
240 Wis. 278. 

28 C.J. p 1309 note 98. 

63. Cal.—Maloney v. Massachusetts 
Bonding & Insurance Co., 123 P.2d 
449, 20 Cal.2d 1, prior opinion, APP., 
114 P.2d 417. 

Mont.—Janes v. Fidelity & Deposit 
Co. of Maryland. 119 P.2d 89, 112 
Mont 580. 

64. Absence from state or legal dis¬ 
ability to sue 

Some statutes extend the time for 
Instituting suit If the person enti¬ 
tled to sue Is out of the state or 
under legal disability to sue at the 
time of the discharge, his return to 
the state or the removal of his disa¬ 
bility being essential to start the 
statute running.—^Hughes v. Lang- 
don, 196 N.W. 916, 111 Neb. 608, mod¬ 
ified on other grounds on rehearing 
199 N.W. 832, 111 Neb. 608. 
Aoooimtlng within statutory period 

(1) Some statutes extend the lim¬ 
itations period for a specified time 
after the final accounting by the 
guardian. If the accounting is had 
at any time within which the ac¬ 
tion could be Instituted.—^Rew v. 
Marshek. 3 N.W.2d 378. 240 Wls. 
273. 

(2) Amendment to statute so pro¬ 
viding was said to have for Its pur¬ 
pose the protection of ward from 
being deprived of benefit of bond 
by reason of fact that accounting 
proceeding has been protracted or de¬ 
layed without any fault of ward.— 
Hew V. Marshek, supra.. 

66. U.S.—^Hudson v. Bishop, C.C. 
lowA 32 F. 619. afiOrmed 85 F, 820. 


66. U.S.—^Hudson v. Bishop, C.C. 
Iowa, 35 F. 820, affirming 32 F. 519. 
Mont.—Berkin v. Marsh. 44 P. 628. 
18 Mont 152, 66 Am.S.R. 665. 

57. Mont—Janes v. Fidelity & De¬ 
posit Co. of Maryland, 119 P.2d 39, 
112 Mont 580. 

28 C.J. p 1309 note 2. 

58. EoL^ltable guardianship ou va- 
oatlou of letters 

The statute providing that action 
against surety on guardian's bond 
must be commenced within three 
years from discharge or removal of 
guardian was applicable, notwith¬ 
standing that letters of guardianship 
were vacated and set aside by dis¬ 
trict court and were declared to be 
void ab Initio, since purported gruard- 
lanship was at least an equitable one 
and statute became a part of surety¬ 
ship contract even though order ap¬ 
pointing guardian was void for want 
of Jurisdiction.—Janes v. Fidelity & 
Deposit Co. of Maryland, 119 P.2d 39, 
112 Mont. 580. 

69. Mass.—^Loring v. AlUne, 9 Cush. 

68 . 

ea Mass.—^Loring v. Alllne, supra. 
Wls. — Wescott V. Upham, 107 N.W. 
2, 127 Wls. 590. 

61. Neb.—^Hughes v. Langdon, 196 
N.W. 916, 111 Neb. 608, modified 
on other grounds on rehearing 199 
N.W. 832, 111 Neb. 608. 

28 C.J. p 1309 note 5. 

AuthoiltleB reviewed 
Neb.—Medow v. Rlggert, 272 N.W. 
238, 132 Neb. 429. 

62. Neb.—Medow v. Rlggert, supra. 
28 C.J. p 1309 note 6. 

63. Wls.—^Palne v. Jones, 67 N.W. 
31, 93 Wls. 70. 

28 C.J. p 1309 note 7. 

64. Mass.—^Lorlng v. Alllne, 9 Cush. 

68 . 


65. U.S.—^Hudson v. Bishop, C.C. 
Iowa, 36 F. 820, affirming 32 F. 619. 

28 C.J. p 1309 note 9. 

66. Mass.—^Lioring v. Alllne, 9 Cush. 

68 . 

Mich.—^Perkins v. Cheney, 72 N.W. 
696, 114 Mich. 667, 68 Am.S.R. 496. 

67. Neb.—^Hughes v. Langdon, 196 
N.W. 916, 111 Neb. 608, modified 
on other grounds on rehearing 199 
N.W. 832. Ill Neb. 608. 

28 C.J. p 1309 note 11. 

68: Neb.—Medow v. Rlggert, 272 N. 

W. 238, 132 Neb. 429. 

Wis.—^Rew V. Marshek, 8 N.W.2d 878, 
240 Wis. 273. 

28 C.J. p 1309 note 12. 

69. Mich.—Ottawa ‘County Prob. 
Judge V. Stevens, 21 N.B. 848, 66 
Mich. 320. 

TO. Cal.—^Maloney v. Massachusetts 
Bonding & Insurance Co., 128 P.2d 
449, 20 Cal.2d 1, prior opinion, App., 
114 P.2d 417. 

28 CJ. p 1310 note 14. 

Statute inapplicable 
Where guardian was not removed 
or discharged by court order prior to' 
guardian's death, action on guard¬ 
ian’s bonds was not governed by stat¬ 
ute requiring actions against surety 
on guardian’s bond to be commenced 
within three years from discharge 
or removal of guardian, but was 
governed by general four-year stat¬ 
ute of limitations, which began to 
run from date of decree finding the 
guardian In default and establishing 
cause of action against surety.— 
loney v. Massachusetts Bonding & 
Insurance Co., supra 
Order declaring appointment void 
Mont.—Janes v. Fidelity & Deposit 
Co. of Maryland, 119 P.2d 39« 112 
Mont. 680. 
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the guardian,71 or the ward's attainment of ma- 
jority.72 There is, however, no question that the 
statute commences to run from that period.73 Un¬ 
der the minority view, a cause of action accrues 
against the sureties when the guardian is relieved 
of office and his guardianship accounts, showing an 
indebtedness to the ward, are settled by formal or¬ 
der or judgment; and the statute of limitations im¬ 
mediately begins to run,74 provided the person en¬ 
titled to bring action is then under no legal disa¬ 
bility to sue.75 

Some statutes providing that all actions against 
sureties shall be commenced within a designated 
period after the revocation or surrender of letters 
of administration or the death of the principal are 
expressly made applicable to bonds of guardians.7® 

c. Laches 

Although laches Is not ordinarily available as a 
defense against an action on a guardian’s bond Instituted 
within the applicable statutory period, laches may bar a 
suit in equity, or, under certain circumstances, an action 
at law on such a bond. 

Although it has been held in some jurisdictions 


that even in a court of law an action on a guard¬ 
ian's bond may be barred by laches, irrespective of 
any statute of limitations,77 a plea of laches is not 
ordinarily available as a defense to an action on a 
guardian's bond instituted within the statutory pe¬ 
riod,78 and where the same court administers both 
law and equity, this is true whether the relief sought 
in the action be legal or equitable.78 

So where suit on a guardian's bond is brought in 
a court of equity, that court will ordinarily adopt 
by analogy the period of limitations fixed for ac¬ 
tions at law on such bonds,®® that is, the court will 
do so when conditions are equal and no further 
reasons are present.8i Otherwise it will adopt such 
reasonable limitations as are prompted by equity and 
good conscience, in view of the special exigencies 
of the case.82 

To constitute laches the delay must have resulted 
in prejudice to the surety.88 

Plaintiff is guilty of laches where he delays the 
institution of suit an unreasonable time after being 
put in possession of information challenging fur- 


71. Cal.—Maloney v. Massachusetts 
Bondlnsr & Insurance Co., 123 P.2d 
449, 20 Cal.2d 1, prior opinion, App.. 
114 P.2d 417. 

72. Cal.—^Maloney v. Massachusetts 
Bonding & Insurance Co., supra, 

73- Vt—Orleans Dlst. Proh. Ct, v. 
Child, 51 Vt. 82. 

74- Okl.—^Tltle Guaranty & Surety 
Co. V. Cowen, 177 P. 663, 71 OkL 
299. 

28 C.J. p 1310 note 16. 

75- Okl.—Title Guaranty & Surety 
Co. V. Cowen, supra—Brewer v. 
Perryman, 162 P. 791, 62 Okl. 176. 

7S- U.S.—^Newberry v. Wilkinson, 
Wash., 199 P. 673. 118 C.C.A. 111, 
eLfflrming, C.C., 190 F. 62. 

77. Minn.—^Brandes v. Carpenter, 71 
N.W. 402, 68 Minn. 388. 

73i. Tex.—^Maasle v, De Shields, Civ. 
App., 62 S.W.2d 322, error refused. 

79. Tex.—^Idassle v, De Shields, su- 
pra. 

SOl Ala,—^Presley v, Weakley, 33 So. 

434, 135 Ala, 517. 98 Am.S.H. 39. 
lU.—Glllett V. Wiley, 19 N.B. 287, 126 
Ill. 310, 9 Ain.S.R. 587. 

31. U.S.—Newberry v. Wilkinson, 
Wash., 199 P. 673, 118 C.C.A, 111, 
affirming, C.C., 190 P. 62. 
ireoesslty for equitable reasons 
While the courts may for equitable 
reasons adopt a shorter period of 
limitations than that fixed by stat¬ 
ute for actions at law, this will be 
done only when equity demands it 


—Glllett V. Wiley, 19 N.B. 287, 126 
Ill. 310, 9 Am.S.R. 587. 

82. U.S.—^Newberry v. Wilkinson, 
Wash., 199 P. 673. 118 C.C.A. 111, 
affirming, CC., 190 P. 62. 

“No definite period has ever been 
fixed In applying the rule of laches 
as a defense In equity. Necessarily 
It will vary according to the cir¬ 
cumstances in each particular case." 
—^Lyerly v. Yeadon, 19 S.E.2d 648, 
654, 199 S.C. 363. 

Defense of laohes Is available to 
sureties on guardian's bond In pro¬ 
ceeding to enforce final settlement 
against guardian.—Courson v. Tolli- 
son, 147 So. 635, 226 Ala, 630. 
Delay In oompelllng account 
Where guardian waited over six 
years after ward's majority before 
filing final account and ward filed 
suit on bonds about two months after 
guardian's discharge and establish¬ 
ment of devastavit by probate court, 
defense of stale demand was held 
not sustained, although guardian, 
originally solvent, became Insolvent 
during ward's delay.—^Massie v. De 
Shields, Tex.Clv.App., 62 S.W.2d 822, 
error refused. 

Solvency or Insolvency of guardian 
as factor 

A ward, accepting guardian’s set¬ 
tlement and taking no action to avoid 
It for about three years, was not 
barred by laches from recovering 
against surety on guardian’s bond 
on latter’s note for amount due ward 
as having lulled surety into security, 
thereby depriving him of opportunity 
to Indemnify himself by proceeding 
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against guardian before latter be¬ 
came Insolvent, In absence of proof 
that he was solvent at time of 
settlement or pleading of his sol¬ 
vency for reasonable or any time 
thereafter.—Cornett v, Kelly, 111 S. 
W.2d 679, 271 Ky. 311. 

Wards of Imauatuxs years 
Wards were held not barred by 
laches from maintaining suit for ac¬ 
counting on guardian's bonds after 
guardian's death, where wards were 
children of Immature years when 
transactions complained of occurred, 
and guardian had failed to make full 
disclosure to county Judge.—^Ameri¬ 
can Surety So. of New York v. Hay¬ 
den, 160 So. 114, 112 Pla, 17. 

dreumstanoes not constituting lach. 
es or estoppel 

Where bank was purportedly dis¬ 
charged as guardian of Infant in 
1926 In proceedings which were Inef¬ 
fective because of failure to follow 
' applicable statute. Infant, who was 
uneducated colored girl and who as 
late as 1932 was appealing to pro¬ 
bate judge who had then ceased to 
act as judge for financial assistance, 
was neither barred by “laches*' or 
“estoppel” from maintaining action 
against the bank In 1940 on the bond. 
—Chamberlain v. First Nat Bank 
of Greenville. S.a. 24 S.R2d 168. 

83. Cal.—^Maloney v. Massachusetts 
Bonding & Insurance Co., 123 P. 
2d 449, 20 Cal.2d 1. prior opinion. 
App., 114 P.2d 417. 

S.C.—^Lyerly v. Yeadon, 19 S.£!.2d 
648, 199 S.C. 363. 
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ther inquiry,®^ or where he delays the institution 
of suit for a considerable period of time and dur¬ 
ing that period important witnesses have died®® or 
changes in the status of the parties have occurred.®® 

In some jurisdictions the courts do not look with 
favor on the defense of laches, and enforce the rule 
relating thereto only in cases where the party has 
been guilty of inexcusable negligence in enforcing 
a right.®^ 

§ 216. - Parties 

a. Plaintiffs 

b. Defendants 

a. Plaintiffs 

(1) In general 

(2) Joinder 

(1) In General 

Usually an action on a guardian’s bond running to 
a nominal obligee may be, and properly Is, brought In the 
name of such obligee to the use of the real party In In¬ 
terest. Where the ward has attained majority he may 
bring the action In his own name. 

In a number of jurisdictions, where the state, the 
probate court, or a judge or other officer is the 
obligee in a guardian’s bond, an action on the bond 
may be, and properly is, brought in the name of the 
nominal obligee for the use of the real parties in 
interest.®® Therein the action may be so instituted 
even though one of the wards has attained his ma¬ 
jority,®® but the action may also be brought by the 
ward in his own name on attaining majority.®® In 
a number of these jurisdictions, it should be so 
brought where the action is one at law,®i but, ex¬ 
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cept in a few jurisdictions,®^ it need not be where 
the suit is in equity.®® 

In some jurisdictions it is held generally that, 
even though the state or United States is the oib- 
ligee in the bond, suit may be thereon in the name 
of the real party in interest,®4 while in others it is 
held generally, without reference to the obligee in 
the bond, that the ward may sue, either by a suc¬ 
ceeding guardian or next friend, or personally after 
attaining majority.®® 

A suit on the bond to enforce a decree of the 
probate or surrogate’s court in favor of the suc¬ 
ceeding guardian may be brought by such guard¬ 
ian, rather than by a guardian ad litem.®® 

The administrator of the ward’s father may en¬ 
force against the sureties of their guardian the lia¬ 
bility of the guardian to refund to the administra¬ 
tor sums paid by him to satisfy debts of the es¬ 
tate.®*^ 

Relators, Where the action is brought in the- 
name of the nominal obligee, on relation of the 
party in interest, it has been held that it is prop¬ 
erly brought at the relation of the ward if he has 
reached majority,®® and if he is dead the action 
should be brought at the relation of the personal 
representatives, and not the heirs.®® Where the 
ward has not reached majority, the successors of 
the guardian whose bond is sued on are the proper 
relators.^ 

Where the ward’s interest in an estate in the 
hands of his guardian has been assigned, the as¬ 
signee and not the infant is the proper relator.® 


84. U.S.—^Newberry v. Wilkinson, 
Wash., 199 P. 673, 118 C.C.A. 111, 
affirming, C.C., 190 F. 62. 

85. Minn.—Sweet v. Iiowryi 142 N. 
W. 882, 123 Minn, 13, 47 L.R.A.,N. 
S.. 451. 

86. Ark.—Wallace v. Swepston, 86 S. 
W. 398, 74 Ark. 620. 109 Am.S.R. 

94. 

Release of sureties by unreasonable 
delay of ward In repudiating set¬ 
tlement or release see supra § 208. 

87. Neb.—^Langdon v. Langdon, 178 
N.W. 178, 104 Neb. 619. 

28 C.J. p 1310 note 27. 

88. Ga.—^Fidelity & Deposit Co. of 
Maryland v. Norwood, 144 S.E. 
387, 38 Ga.App. 534. 

28 C.J. p 1310 note 28. 

UMted States is legal plaintiff In 
action on statutory bond to tbe Unit¬ 
ed States.—U. S. v. O’Leary, 19 D.C. 
118. 

Sliowlmg of ooxiipUaa.ee 
It will be sufficient If a compliance 


with the rule appears from the dec¬ 
laration or other papers In the case, 
although It does not appear from the 
writ or summons. 

Ala.—Davis v. Dickson, 2 Stew. 370. 
Ill.—People V, Wirtz, 184 m.App. 
505. 

89. Qa,—Fidelity & Deposit Co. of 
Maryland v. Norwood, 144 S.E. 387, 
38 Ga.App. 634. 

9a Ga.—Sheppard v. Clark, 134 S.H. 
125, 35 Ga.App. 503, conforming to 
answer to certified questions 132 
S.E. 765, 162 Ga. 143. 

28 C.J. p 1310 note 33 [a] (2). 

91. N.C.—^Norman v. Walker, 7 S.E. 
468, 101 N.C. 24. 

28 C.J. p 1310 note 29. 

92. Mass,—Grout v. Harrington, 19 
Pick. 403. 

93. Miss.—Patty v; Williams, 15 So. 
43, 71 Miss. 837. 

N.C.—McNeill V. McBryde, 16 S.E. 
841, 112 N.C. 408. 

Tenn.—^Brannon v. Wright, 84 S.W. 
612, 113 Tenn. 692. 
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94i Okl.—^Title Guaranty & Surety 
Co. V. Sllnker, 128 P. 696, 35 okl. 
128, followed in 128 P, 698, 35 Okl. 
153. 

28 C.J. p 1310 note 83. 

95. Okl.—Brewer v. Perryman, 162 
P. 791, 62 Okl. 176. 

28 C.J. p 1310 note 34. 

96. N.T.—Van Zandt v. Grant, 67 N. 
E. 221, 176 N.Y. 160—Perkins v. 
Stlmmel, 21 N.E. 729, 114 N.T. 359, 
11 Am.S.R. 659. 

97- Ky.—^Wilson v. Soper, 13 B.Mon. 
411, 56 Am.D. 573. 

98. Mo.—State v. Slevln, 6 S.W. 68, 
93 Mo. 253, 3 Am.S.R. 526—State v. 
Greer, 74 S.W. 881, 101 Mo.App. 
669. 

99. Ky.—Montgomery v. Common¬ 
wealth, 1 T.B.Mon. 197. 

1. Ind.—Potts V. State, 66 Ind. 273 
—Blackwell v. State, 26 Ind. 204. 
Tenn.—Stewart^ v. Sims, 79 S.W. 385, 
112 Tenn. 296. 

8. N.C.—State v. Rousseau, 94 N.C 
355. 
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Under some statutes, a creditor of the ward is a 
proper relator,® but ordinarily a creditor of the 
guardian is not> However, under the statutes of 
some states, on the recovery of a proper judgment 
against a guardian for and on account of a debt le¬ 
gally incurred by him in respect of the trust es¬ 
tate, supported by a return of nulla bona on the ex¬ 
ecution issued thereon, a creditor is entitled to sue 
the guardian and the sureties on his bond.® 

A trustee appointed by a court of equity is a 
proper relator in an action on the guardian’s bond 
to recover a trust fund.® 

On death of life tenant ward. On the death of 
a ward who was the life tenant of a fund under a 
will, the personal representative of the testator is 
the proper person to sue on the guardian’s bond 
before assignment of the remainder of the fund to 
the remaindermen.'^ 

On removal of a guardian the substituted guard¬ 
ian may sue on the former’s bond.® It has been 
held that the action in such a case must be brought 
by the successor guardian in the name of the ward 
and not in his own name.® 

The successor in office of a prohate judge may 
sue on a guardian’s bond made payable to such 
judge, his successors, and assigns but there is 
authority to the contrary.^i 


(2) Joinder 

Where a bond runs to the benefit of several wards^ 
one action may be brought by, or In behalf of, all. It la 
otherwise where separate bonds are given by the same 
guardian for the several wards. Usually all the ward* 
must Join In the action on a Joint bond, but not on a 
bond considered several. 

Where the legal effect of a guardian’s bond is 
several, a separate suit may be maintained for the 
benefit of each ward,^® and a judgment in such ac¬ 
tion in favor of one ward is no bar to an action by 
the other.l® So, in the case of a single bond to 
the benefit of several wards, if the bond be consid¬ 
ered several an action may be instituted by, or in 
behalf of, one ward without joining the others.^^ 
On the other hand, it is held that in the case of 
a bond joint in form all joint obligees therein should, 
as a general rule, join as parties,^® unless a suffi¬ 
cient excuse for not joining the codbligees exists.^® 
Under some statutes, if the obligees of the bond are 
joint they must all be parties to the action, as either 
plaintiffs or defendants.In any event, where only 
one bond is given by the guardian for several wards 
as obligees, one action may be brought by all, or 
at the relation of all,^® unless, it is held, the single 
bond was improperly taken.i® 

Where a guardian of several wards gives a sep¬ 
arate bond for each, they cannot unite in one ac¬ 
tion,®® 


3. Ind.—State v, Fitch. 16 N.B. 896, 
113 Ind. 478. 

28 C.J. p 1311 note 40. 

4i N.C.—^McKinnon v. McKinnon, 81 

N.a 201. 

28 QJ. p 13U note 41. 

6. Ga.—^Lewis v. OliveT, 22 S.B. 949, 
96 Ga. 260. 

Q. N.C.—Jones ▼, Brown, 67 N.C. 
475. 

7. Wis.—Cable v. Smith, 227 N.W. 
266. 200 Wis. 288. 

a N.C.—^Moses V. Moses, 169 S.B. 
278, 204 N.C. 657. 

SLelatlonBliip to prior ffuardUaii no 
bar 

Minor’s grandfather, appointed 
guardian on removal of minor’s 
mother as guardian, was held not 
discLualifled to sue on latter’s bond, 
in absence of showing that he owned 
or claimed interest in, or was indebt¬ 
ed to, ward’s estate.—^American Gen¬ 
eral Ins. Co. V. Nance, Tex.Civ.App., 
60 S.W.2d 280, error refused. 

Sib Defect fomu^L and onrable 
In succeeding guardian’s statutory 
equity proceeding to enforce bonds 
of former guardian it was held that 
the wards should have been the pe¬ 
titioners, even though represented by 
their guardian, but the defect in such 
particular was purely formal and 
could be readily cured by amend¬ 


ment.—Chase v. Faulkner, 30 N.B.2d 
289, 307 Mass. 404. 

la R.1.—Cranston Probate Ct v. 
Sprague, 8 R.I. 206. 

11. Masa—White v. Quarels, 14 
Masa 451. 

12. Wyo.—^U. S. Fidelity & Guaranty 
Co. V. Parker, 121 P. 631, 20 Wyo. 
29. 

28 C.J. p 1311 note 49. 

Dismissal as to separate nsee 

Action brought by the United 
States as legal plaintiff for the use 
of several wards, on a bond several 
in its effect, may be continued for 
the benefit of one of the wards al¬ 
though the action is dismissed as to 
the others.—U. S. v. O’Leary, 19 D. 

a 118. 

13. Ind.—Cotton V. State, 64 Ind. 
673. 

14. Okl.—Title Guaranty & Surety 
Co. V. Foster, 203 P. 231, 84 Okl. 
291. 

28 C.J. p 1811 note 64. 

16. Tex.—Jones v. Puckett, Civ. 
App., 276 S.W. 179. 

16. Befosal to Join was held suffi¬ 
cient excuse for nonjoinder.—^Jones 
V. Puckett, supra. 

Prior settlement was held sufficient 
excusa—Jones v. Puckett, supra. 
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Belease of one ward from guardian¬ 
ship 

Where the bond Is for the guard¬ 
ianship of two minors, and the guard¬ 
ian is discharged from the guardian¬ 
ship of one of them, in a suit against 
the sureties by the other, the one re¬ 
leased from the guardianship is not 
a necessary party.—Roberson v. 
Tonn, 13 S.W, 886, 76 Tex. 636. 

17. Okl.—Title Guaranty & Surety 
Co. V. Poster, 203 P. 231, 237, 84 
Okl. 291. 

“The reason of the rule ... is 
that the cause of action is entire 
and cannot be split up. Although 
the liability of the obligors may be 
Joint and several, the right of re¬ 
covery in joint obligees is entire and 
indivisible, and in what proportion 
the obligees divide the recovery is 
no concern of the obligors. One 
judgment protects the obligors.”— 
Title Guaranty & Surety Co. v. Fos¬ 
ter, supra. 

1& Ky.—^Hutchcraft v. Shrout, 1 T. 

B.Mon. 206, 15 Am.D. 100. 

Md.—Walsh V. State, 68 Md. 639. 

Okl.—^Donnell v. Dansby, 169 P. 317, 
58 Okl. 166. 

IS. Ohio.—Case v. State, 1 Ohio 
Dec., Reprint, 486, 10 West.L.J. 165. 
flO. Ark.—^Norton v. Miller, 25 Ark. 

ro8. 

Miss.—Wren v. Gay den, 2 Miss. 865. 
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It has been held that an action may be main¬ 
tained by the probate judge as obligee in the bond 
without joining the ward as a party.^l 

Joinder of relators. As a relator stands as a real 
plaintiff in the action, several relators cannot join 
in one action unless their interest is such as would 
permit plaintiffs to join .22 

Husband and wife may join as relators under a 
statute providing that a husband and wife may join 
in all causes of action arising out of any contract 
in favor of either of them.28 

b. Defendants 

(1) Guardian or his representative 

(2) Sureties or their representatives 

(3) Third persons 

(1) Guardian or His Representative 
The authorities are not In accord aa to whether 
the guardian is a necessary party to an action on the 
bond against the surety. Statutes In some Jurisdictions 
perihlt such a suit without joining the guardian. 

On the general question whether the guardian is 
a necessary party to any suit against the sureties, 
the authorities are conflicting, some holding that he 
is a necessary party,and others that he is not a 
necessary party,25 although he may be a proper 
party.2® Hie g^uardian need not be made a party 
where it is provided by statute that his bond may 
be put in suit against “all or any one or more of the 

obligors.”27 

Some courts hold that, where the guardian is in¬ 
solvent, his trustee must be joined, 28 and that. 


where the guardian has died insolvent, his personal 
representative must be made a party, where he is 
within the jurisdiction of the court and the estate 
of the guardian is not utterly worthless.^® Other 
courts hold, however, that a bill in equity may be 
maintained against the sureties alone, without join¬ 
ing the personal representatives or heirs of a de¬ 
ceased guardian who has died insolvent,®0 or with¬ 
out any estate,®^ although the representative in such 
a case may be a proper party.®® At any rate, the 
sureties may be sued alone where the guardian has 
died insolvent in another state and no personal rep¬ 
resentative has been appointed.®® 

Under the express provisions of some statutes 
the sureties may be sued alone where the guardian 
is dead and his estate unrepresented,®^ or where he 
has placed himself in a position where attachment 
would lie.®® 

(2) Sureties or Their Representatives 

Apart from statute, all sureties on the bond must 
ordinarily be joined as parties In an action thereon. 

Under the statutes of some states suit on the bond 
may be brought against the guardian alone, without 
joining the sureties,®® or it may be brought against 
one surety without joining his cosureties.®^ Apart 
from statute, however, the general rule is that in 
case of joint bonds all the obligors, whether prin¬ 
cipals or sureties, must be made parties to the suit.®® 

Sureties on the guardian's bond are proper par¬ 
ties defendant in a suit in equity against the guard¬ 
ian.®® 


21 . S.C.—Smith V. Moore. 95 S.B. 
861, 109 S.a 196. 

22. Ky.—^Montgromery t. Common¬ 
wealth. 1 T.B.Mon. 197. 

23. Ind.—^Burkham v. State, 88 Ind. 

200 . 

24. Md.—O'Hara v. Shepherd, 8 Md. 
Ch. 306. 

25. m. —^Kaspar v. People, 82 N.1!. 
816, 230 lU. 842, affirming 132 III 
App. 1. 

S.C.—^McKenzie v. Standard Accident 
Ins. Co., 1 S.S3.2d 502, 189 S.C. 475. 
Statute ponnlsslTe, not maadatozy 
Oa.—Sheppard v. Clark, 132 S.B. 765, 
162 Gcu 148, answer to certified 
Questions conformed to 134 S.E. 
125, 35 Ga.App. 608. 
ironresldeiLt gmardlaa need not be 
-Joined in a suit agralnst the sureties. 
—State V. Slevin, 6 S.W. 68, 98 Mo. 
258, 3 Am.S.R. 526. 

28. n.S.—state of Missouri ex rel. 
and to Use of Stormfeltz v. Title 
Guaranty & Surety Co., C.C.A.M 0 ., 
72 F.2d 696, certiorari denied Ti¬ 
tle Guaranty & Surety Co. v. State 


of Missouri ex rel. and to Use of 
Stormfeltz, 55 S.Ct 404, 294 U.S. 
708, 79 L.Ed. 1242. 

Ga.—Sheppard v. Clark, 132 S.E. 755, 
162 Ga. 148, answer to certified 
Question conformed to 134 S.E. 
125, 35 Ga.App. 503. 

S.C.—^McKenzie v. Standard Acci¬ 
dent Ins. Co., 1 S.E.2d 502, 189 
S.C. 475. 

27. Colo.—Gebhard v. Smith, 29 P. 
303, 1 Colo.App. 342. 

28. Md.—O'Hara v. Shepherd, 3 Md. 
Ch. 306. 

29. Ala.—^Blbb v. Carpenter, 46 Ala. 
584. 

sa U.S.—Neal v. Hodges, D.GOkl., 
18 F.Supp. 916. 

Ala.—^U. S. Fidelity & Guaranty Co. 
V. Sinclair, 90 So. 298, 206 Ala 549, 
explaining U. S. Fidelity & Guaran¬ 
ty Co. V. Pittman, 62 So. 784, 183 
Ala 602—^FUlgham v. Hersteln, 77 
Ala. 496. 

Tenn.—^Parker v. Irby, 9 Baxt. 221. 

31. Fla.—^American Surety Co. of 
New York v. Hayden, 160 So. 114, 
112 Fla. 17. 


32. Ala—^U. S. Fidelity & Guaranty 
Co., 90 So. 298. 206 Ala 549. 

33. Ala—^Frierson v. Travis, 89 Ala 
150. 

N.C.—Spivey v. Jenkins. 86 N.C. 126. 
28 aj. p 1311 note 64. 

34. , Ga—Jennings v. Longlno, 176 
S.E. 94, 49 GaApp. 494—U. S. Fi¬ 
delity & Guaranty Co. v. Davis. 58 
S.E. 777. 2 GaApp. 525. 

35. Ga—Jennings v. Longlno, 176 
S.E. 94. 49 GaApp. 494. 

36L Ind.—^Bescher v. State, 63 Ind. 
302. 

37. Iowa—Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 60j0, 
207 Iowa 668. 

28 C.J. p 1312 note 67. 

UabUlty Joint and several 
Okl,—^Furgerson v. Renfrow, 232 P. 
847, 112 Okl. 140. 

3a Ala—^Fulgham v. Hersteln, 77 
Ala 496. 

39. Ala—Scott V. Reeves, 81 So. 
463, 131 Ala. 612. 

Ky.—^Black V. Kaiser, 16 S.W. 89, 91 
Ky. 422, 13 Ky.L. 11. 

28 C.J. p 1812 note 69. 
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After death of ^ety. Where some of the sure¬ 
ties are dead, their personal representatives should 
be joined,unless they died insolvent or with no 
discoverable estate.^i Where it is sought to reach 
the property of a deceased surety, his heirs,^* dis¬ 
tributees,^3 devisees,^^ administrator,^^ and volun¬ 
tary grantees^® niay be made parties to the suit 

Sureties on separate bonds. It has been held that, 
where a guardian of several wards gives separate 
bonds for each with different sureties on each bond, 
the sureties in the several bonds cannot be sued in 
one suit^"^ 

In an action on a sale bond against the guardian 
and the surety thereon the sureties on the general 
guardianship bond are not indispensable parties.'^® 
However, where a guardian has given both a gen¬ 
eral and a special sale bond, and his accounts have 
become commingled and involved, it is proper to 
implead both sets of sureties in the same suit>® 

Where an additional bond is given, its effect be¬ 
ing merely to increase the security and not to pro¬ 
vide the ward an additional cause of action, the 
ward may sue the sureties in one action as though 
all were embraced in one bond.®® Where, however, 
cumulative bonds have been given, the sureties on 
the first bond are not necessary parties in an action 
against the sureties on the second bond in the ab¬ 
sence of equitable reasons which would require the 
bringing in of all the sureties; the sureties sued 
cannot compel plaintiff to make the other sureties 
parties,®! nor can they themselves bring in the oth¬ 
er sureties merely on the ground that the right of 


39 C.J.S. 

contribution may exist after the recovery by plain- 

tiff.sa 

Sureties on a prior bond who have been dis¬ 
charged and exonerated from further liability are 
not necessary parties to an action on a subsequent 
bond to recover for a devastavit occurring subse¬ 
quent to the discharge.®® 

As neither the first guardian nor his sureties 
have a cause of action against a succeeding guard¬ 
ian or his sureties for alleged negligence or lack 
of diligence of the second guardian, a demurrer is 
properly sustained to an answer of the sureties of 
the first guardian seeking to have the sureties of the 
second guardian made parties.®^ 

(3) Third Persons 

All persons materially Interested In the subject mat¬ 
ter of the suit on a guardianship bond have been held 
to be proper parties. 

All persons materially interested in the subject 
matter of the suit have been held to be proper par¬ 
ties in an action at law,®® or to a suit in equity,®® 
on a guardianship bond, and, in equity, they have 
also been held necessary parties.®^ 

A third person who is alleged to have assisted 
the guardian in perpetrating a fraud on the ward is 
not a necessary party to a suit on the bond based 
on the conversion of property of the ward and to 
which fraud or conspiracy is merely an incident.®® 
So a third person who has no interest in the con¬ 
troversy adverse to plaintiff and whose liability, if 
any, to the surety cannot be litigated in the action 
is not a necessary or proper party.®® 


40. HI.—Lynch v. Rotan, 39 IlL 14. 
Ky.—Hutchcraft v. Shrout, 1 T.B. 

Mon. 206, 15 Ain.D. 100. 

41. U.S.—^Neal v. Hodgres, D.C.Okl., 
18 F.Supp. 916. 

Ala.—^Frierson v. Travis, 39 Ala. 160. 

42. Miss.—GMllesple v. Hauensteln, 
17 So. 602. 72 Miss. 888. 

28 C.J. p 1312 note 72. 

43. Ala.—Anderson v. Thomas, 54 
Al£U 104. 

44. N.T.—Wiser v. Blachly, 1 Johns. 
Ch. 437. 

45. Ala.—Anderson v. Thomas, 54 
Ala. 104. 

46. Miss.—^Patty v. Williams, 15 So. 
43, 71 Miss. 837. 

47. Ark.—^Norton v. Miller, 25 Ark. 
108. 

48. Okl.—^Furg:erson v. Renfrew, 232 
P. 847, 112 Okl. 140. 

Wash.—In re Kelley’s Hstate, 74 P. 

2d 904, 193 Wash. 109. 

28 C.J. p 1312 note 78. 

49. W.Va.—^Vlck V. Ferrell, 86 S.E]. 
549, 76 W.Va. 306. 


Commlngrllngr of funds as affecting 
liability of respective sureties see 
supra S 203. 

6a Okl.—^Abraham v. Harry. 165 P. 
1154, 65 Okl. 253, followed In 165 
P. 1155, 65 Okl. 254. 

28 C.J. p 1312 note 80. 

Respective liabilities of sureties on 
two or more bonds see supra 9 202. 

51. Ga.—^Remington ▼. Hopson, 72 
S.E. 918, 137 Ga. 95. 

68. Ga.—^Remington v. Hopson, su¬ 
pra. 

53. Wyo.—U. S. Fidelity & Guaran¬ 
ty Co. V. Parker, 121 P. 531, 20 
Wyo. 29. 

5a Tex.—Southwestern Surety Ins. 
Co. V. Peden, Civ.App., 228 S.W. 
1114. 

55. Person sgrreelng to save snrety 
hannless against liability on the 
guardian's bond.—State of Missouri 
ex rel. and to Use of Stormfeltz v. 
Title Guaranty-& Surety Co.. C.C.A 
Mo., 72 F.2d 595, certiorari- denied 
Title Guaranty & Surety Co. v. State 
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of Missouri ex rel. and to Use of 
Stormfeltz, 56 S.Ct 404, 294 U.S. 708, 
79 L.Ed. 1242. 

66. N.Y.—^Duck v. McGrath, 145 N. 
Y.S. 1040, 160 App.Dlv. 490, af¬ 
firmed 106 N.B. 1033, 212 N.Y. 601. 
motion denied 107 N.B. 1076, 213 N. 
Y. 672. 

67. W.Va.—Talbott v. Curtis, 63 S.B. 
877. 65 W.Va. 132. 

58. Tex.—^Kretzschmar v. Peschel, 
C1V.APP., 144 S.W. 1021. 

69. Okl.—Southern Surety Co. v.. 

Jefferson, 174 P. 663, 73 Okl. 7. 

28 aJ. p 1312 note 88. 

Court dark In action on assistant 
clerk’s bond 

In action on bond furnished by 
assistant clerk of superior court as 
guardian for misappropriation of 
ward’s funds, neither the clerk 
of superior court nor the surety on 
the assistant clerk’s bond to the clerk 
is a necessary or proper party.— 
Phipps v. Royal Indemnity Co., 161. 
S.B. 69, 201 N.a 561. 
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The probate judge is not a necessary party to the 
suit of the ward against the guardian and his sure¬ 
ties.®® 

§ 217. -Pleading 

a. Declaration, complaint, or petition 

b. Plea, answer, or cross petition 

c. Replication 

d. Demurrers and motions affecting 

pleadings 

e. Issues, proof, and variance 

a. Declaration, Complaint, or Petition 

(1) In general 

(2) Conditions precedent 

(3) Allegations as to bond and breach 

thereof 

(4) Amendments 


(1) In General 

Plaintiff’s pleading in an action on a guardian’s bond 
should set forth the material facts constituting his cause 
of action. 

As in civil actions generally, the declaration, com¬ 
plaint, or petition in an action on a guardian’s bond 
should set forth all the material facts constituting 
the cause of action and show plaintiff’s right there- 
in.®l Matters of defense as to which the surety 
has the burden of proof need not be set forth in 
the complaint,®2 nor should matters which are im¬ 
material to liability be set forth.®® 

If the suit be brought in equity the bill must con¬ 
tain equity.®^ 

A bill otherwise sufficient as stating a cause of 
action against the surety is not rendered demurra¬ 
ble by the inclusion of other allegations not affect¬ 
ing the liability of the surety.®® 


60l Tex.—Kretzschmar v. Peschel. 
Civ.App., 144 S.W. 1021. 

61. Ga.—Jenninsa v. Longlno, 176 
S.E. 94. 49 Ga.App. 494. 

Pa.—Commonwealth v. Pray, 1 
Phila. 58. 

Essentlala stated 

In an action for accounting by 
ward against surety on guardian’s 
bond, allegations of primary right 
possessed by ward, a corresponding 
primary duty devolving on surety, 
wrong done by guardian which con¬ 
stitutes a breach of the primary 
right and duty, a remedial right in 
favor of ward, a remedial duty rest¬ 
ing on surety springing from the 
wrong, and of the remedy or relief 
itself, are necessary to state a cause 
of action.—Morris v. Maryland Cas¬ 
ualty Co., 197 S.E. 605. 187 S.C. 150. 
PatltioBs and oomplaliLts held suffl- 
dent 

Ga.—Banister v. Bagley, 193 S.B. 480, 
56 Ga.App. 615—Fidelity & Deposit 
Co. of Maryland v. Norwood, 144 
S.E. 387, 38 Ga.App. 534—Shep¬ 
pard V. Clark, 134 S.B. 125, 35 Ga. 
App, 503, conforming to answer to 
certified questions 132 S.E. 755, 162 
Ga. 143. 

S.C.—^Morris v. Maryland Casualty 
Co., 197 S.BI 606, 187 S.a 160. 
Tex.—^American Indemnity Co. v. 

Padgett, Clv.App., 186 S.W.2d 264. 
28 CJ. p 1312 note 90 [a]. 

3PetitioiL not subject to special da> 
mnrrer 

Fact that petition of succeeding 
guardian to recover funds of ward 
received by former guardian dis¬ 
closed that return of former guard¬ 
ian had been in, response to cita¬ 
tion, it not being alleged at whose 
Instance it was issued or court’s 
disposition thereof, was held not 
to render suit subject to special 

33C.J.S.—26 


demurrer of surety that it was not 
alleged what disposition was made 
of citation, and that it appeared 
that at time of commencement of 
suit another suit was pending in 
competent court for substantially 
same cause and undisposed of.— 
American Surety Co. of New York v. 
Macon Sav. Bank, 182 S-B. 686, 162 
Ga. 143. 

Fetlttou held suffioieut 

A petition showing that a county 
court Judgment fixing the liability 
of a guardian which had not been 
appealed from had become final, and 
that the guardian had not paid the 
amount for which he was liable, was 
held to state a cause of action 
against the guardian’s surety.—^Wood 
V. Chapman, 211 P. 396, 87 Okl. 49. 

FetitloxL held Insufficient 

In wards’ actions for accounting 
against administratrix of former 
guardian, who became successor 
guardian, petition alleging that 
guardianship estate came into de¬ 
fendant’s hands when former guard¬ 
ian died, and that defendant was 
thereafter duly appointed and quali¬ 
fied as successor guardian but had 
failed to account for guardianship 
funds on demand, stated no cause of 
action against surety on former 
guardian's bond.—Adams v. Adams, 
193 S.B. 661, 212 N.C. 837. 

Action based on prior Judgment 
against guardian is not changed by 
inclusion, in complaint setting forth 
the judgment, of the principal alle¬ 
gations on which such Judgment was 
based.—Short v. Thompson, 55 P.2d 
163, 56 Idaho 361. 

identUloatlon of use p la i nt i ff 

JThe person for whose use the ac¬ 
tion is brought should be Identified 
by proper averment.—^Lum v. Sprlng- 
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er. 24 Miss. 479—28 C.J. p 1312 note 
91. 

Bringing case within exception of 
statute of limitations 
Averments that the guardian in¬ 
vested the ward's funds in land, sold 
the land, and converted the proceeds 
and afterward pretended that he had 
Invested the proceeds In bonds, no 
order of the court having been ob¬ 
tained, show fraud and corrupt con¬ 
duct on the guardian's part within 
the statute of limitations which ex¬ 
cepts from its operation guardians 
who act fraudulently or corruptly. 
—Ordinary v. Smith, 55 Ga. 16. 
Alder by answer see infra subdivi¬ 
sion b of this section. 

6flL hUsappropzlatloa during life of 
bond 

Complaint in suit on guardian’s 
bond need not allege that the mis¬ 
appropriated assets came into guard¬ 
ian’s hands during the life of the 
bond, where prior Judgment against 
the guardian established the misap¬ 
propriation.—^McCauley v. American 
Surety Co. of New York, 263 P. 60, 
81 Mont 161. 

63. Ga.—Gross v. Butler, 173 S.E. 
866, 48 Ga.App. 750. 

64. Bills held to contain equity 
Fla.—^American Surety Co. of New 

York V. Hayden, 160 So. 114, 112 
Fla. 17. 

65. Decree of settlement by guard¬ 
ian 

In a bill to fix the liability of the 
surety of the deceased guardian, an 
allegation of the decree in the pro¬ 
bate court settling the guardian’s 
account, made merely as an allega¬ 
tion of fact and not on the theory 
that the surety was bound thereby, 
does not make the bill demurrable.— 
U. S. Fidelity & Guaranty Co. v. Sin¬ 
clair, 90 So. 298, 206 Ala. 549. 
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Appointment of guardian or successor. Except 
in some jurisdictions,®® when suit on the bond is 
brought by a succeeding guardian his due appoint¬ 
ment must be alleged;®"^ merely styling himself 
guardian is insufficient,®® as is also the mere profert 
of letters of guardianship attached to the declara¬ 
tion.®® 

The appointment of defendant as guardian, it has 
been held, need not be alleged,*^® although the con¬ 
trary view has also been maintained.^^ 

Allegations pertaining to judicial sale. In an ac¬ 
tion on a special sale bond, a direct averment that 
the property sold had been appraised is not neces¬ 
sary where it is alleged that an order for sale of 
the property was made.*^® 

In a suit to recover for money received on sale 
of the ward’s land, and alleged to have been con¬ 
verted, it is not necessary to allege that the report 
of the sale was approved.*^® 

Allegations as to damages. Allegations showing 
what damages have been occasioned by the breach 
of the bond are necessary. 

Joinder of causes of action. A cause of action on 
a bond may be joined with one to set aside a set¬ 
tlement of a guardian’s accounts, provided the suit 
is brought in the court having control of such set¬ 
tlement."^® 

It is not a misjoinder to allege conversion by the 
guardian of property belonging to the wards jointly 
and also of property belonging to one of the wards 
individually."^® 


(2) Conditions Precedent 

The performance of conditions precedent to the main¬ 
tenance of the action on a guardian's bond must be al¬ 
leged. 

In an action on a guardian’s bond the existence 
of such matters as are considered conditions preced¬ 
ent to the action, in accordance with the rules dis¬ 
cussed supra § 213j must be set forth properly.'^'^ 
On the other hand, the existence of such matters 
as are not considered conditions precedent and 
which are not otherwise necessary to the cause of 
action need not be set forth.7® Accordingly, leave 
of court to sue need not be alleged where it is not 
required by the statutes applicable to the particular 
suit,"^® and, even when required, it has been held to 
constitute no part of plaintiff’s cause of action and 
consequently need not be averred.®® So, where a 
decree establishing a breach of the bond and the 
amount is necessary before the surety may be held 
liable, appropriate allegations with respect thereto 
must be set forth.®i Qn the other hand, where a 
judgment of final settlement or a judgment estab¬ 
lishing the liability of the guardian is not a con¬ 
dition precedent to an action against the sureties 
on the bond, allegations with respect thereto are 
unnecessary.®® However, if allegations with re¬ 
spect to the final settlement are made, it has been 
held that they must be considered in determining 
whether the complaint states a cause of action.®® 

Where, by statute, a creditor of the ward’s estate 
may bring suit on the guardian’s bond when his in¬ 
terests have been injuriously affected by the mis¬ 
conduct of the guardian, he may bring suit on the 


Ind.—^Higgins v. Smith, 87 IndL 
282. 

67- Ill.—People v. Steele, 7 IlLApp. 

20 . 

Pa.—^Commonwealth v. Pray, 1 Phlla. 
58. 

88. Pa.—Commonwealth v. Pray, su¬ 
pra. 

68. IlL—^People V. Steele, 7 Ill-App. 

20 . 

70. Miss.—^Lum v. Springer, 24 
Miss. 479. 

71. Mo.—State v. Carroll, 68 Mo. 
App. 166. 

28 C.J. p 1313 note 97. 

72. Ind.—Shook v. State, 58 Ind. 
403. 

73. Ind.—^Hudson v. State, 64 Ind. 
378. 

74. IlL—^People v. Steele, 7 IlLApp. 

20 . 

28 C.J. p 1318 note 9. 

7& Ind.—State v. Parsons, 47 N.E. 
17, 147 Ind. 679, 62 Am.S.R. 430— 
State V. Peckham, 36 N.E. 28, 136 
Ind. 198. 


76. Tex.—Bond v. IMllard, 60 Tex. 
802. 

77- Cal.—^Richardson v. Royal In¬ 
demnity Co., 134 P.2d 1, prior opin¬ 
ion, App., 128 P.2d 396. 

Ga.—Jennings v. Longlno, 176 S.E. 
94, 49 Ga.App. 494. 

28 C.J. p 1813 note 98. 

Amendment to show performance, 
see infra subdivision a (4) of this 
section. 

7& Ga.—American Surety Co. of 
New York y. Macon Sav. Bank, 132 
S.E. 636, 162 Ga. 143. 

28 C.J. p 1318 note 99. 

78. Me.—^McFadden v. Hewett, 1 A. 
893, 78 Me. 24. 

80. Minn.—^Hantzch v. Massolt, 68 
N.W. 1069, 61 Minn. 861. 

81. Cal.—^Richardson v. Royal In¬ 
demnity Co., 134 P.2d 1, prior opin¬ 
ion, App., 128 P.2d 896. 

82. U.S.—State of Missouri ex rel. 
and to Use of Stormfeltz v. Tittle 
Guaranty & Surety Co., C.C.A.M 0 ., 
72 F.2d 696, certiorari denied Title 
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Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz, 55 S.Ct. 404, 294 U.S. 
708, 79 L.Bd. 1242. 

Ga.—^American Surety Co. of New 
York V. Macon Sav. Bank, 132 S.B. 
636, 162 Ga. 143. 

Joint aotion against guardian 
surety 

Under the Georgia statutes, in 
suit on bond against guardian and 
surety, it is unnecessary to allege 
that Judgment has been obtained 
against gruardlan, as such, to show 
cause of action agrainst surety, where 
there was in petition no averment as 
to why such Judgment had not been 
sought—^American Surety Co. of 
New York v. Macon Sav. Bank, su¬ 
pra. 

83. U.S.—State of Missouri ex rel. 
and to Use of Stormfeltz v. Title 
Guaranty & Surety Co., C.C.A.M 0 ., 
72 F.2d 595, certiorari denied Title 
Guaranty & Surety Co. v. State of 
Missouri ex rel. and to Use of 
Stormfeltz, 65 S.Ct 404, 294 U.S. 
708, 79 L..Ed. 1242. 
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bond without alleging that his claim has been al¬ 
lowed by the court if the guardian has reported it 
as valid. He can, however, recover only nominal 
damages where he fails to allege that he cannot col¬ 
lect his claim from the ward’s estate.®^ 

(3) Allegations as to Bond and Breach 
Thereof 

In an action on a guardian’s bond, due execution of 
the bond and the specific breaches thereof must be prop¬ 
erly alleged. 

In an action on a guardian’s bond, due execution 
of the bond must be alleged,85 and not the conclu¬ 
sion of the pleader that the bond has been exe- 
cuted.88 So approval of the bond should be shown, 
although it is generally held to be included in, and 
covered by, more comprehensive allegations.®^ 

The declaration, petition, or complaint must state 
in terms or in substance, the conditions and cove¬ 
nants of the bond,®® and explicitly point out the 
conditions of the bond which have been violated.®® 
While the conditions and covenants of the bond are 
sufficiently alleged by setting out the bond in hsec 


verba,®® it is not necessary so to set k out.®^ 
Merely attaching the bond to the petition as an ex¬ 
hibit does not take the place of an averment of the 
conditions of the bond in terms or in substance;®® 
but, where the petition states the substance of the 
bond, it is proper to look to the bond, attached to 
the petition as an exhibit, for the purpose of eluci¬ 
dating the allegations of the petition.®® 

Profert need not be made of a bond on file in the 
probate court.®^ 

Except where the breach or breaches complained 
of and which would render the surety liable may be 
set forth in the replication, see infra subdivision c 
of this section, such breach or breaches must be 
assigned in the complaint, declaration, or petition®^ 
specifically,®® distinctly and positively,®*^ and with 
certainty.®® However, it has been held that an as¬ 
signment of a breach in general terms is sufficient 
where the transaction includes a multiplicity of mat¬ 
ter.®® It is sufficient to allege a breach by the prin¬ 
cipal, an allegation of a breach by the sureties be¬ 
ing unnecessary.! Several breaches cannot be set 
forth in one assignment,® but an assignment which 


64. Ind.—state v. Fitch, 16 N.B. 
396, 118 Ind. 478. 

85. Ky.—^Laawell v. Johnson, 8 Ky. 
Lr. 636. 

Tex.—^Davls v. White, Civ.App., 207 
S.W. 679. 

28 C.J. p 1813 note 18. 

Ziegallty 

Allegratlon that eruardlan's bond 
was executed by defendant surety 
and filed with ordinary and approved 
by him was held sufficient allegation 
of legality as against general de¬ 
murrer.—National Surety Co. v. 
Clark, 178 S.B. 210, affirmed Clark 
V. National Surety Co., 178 S.E. 148, 
180 Ga. 151. 

86, Ky.—^Laswell v. Johnson, 8 Ky. 
L. 536. 

87- Wls.—Schoenleber v. Burk- 
hardt, 69 N.W. 343, 94 Wis. 675. 

28 C.J. p 1314 note 15. 

88. Ky.—^Hutchinson v. Jett, 8 Ky. 
Op. 160. 

N.C.—McKinnon v. McKinnon, 81 N. 
C. 201. 

28 C.J. p 1314 note 16. 

89. Miss.—Burrus v. Thomas, 21 
Miss. 469. 

Pa.—Commonwealth v. Pray, 1 Phlla. 
58. 

96 Ky.—Clement v. Hughes, 18 S.W. 
285, 18 Ky.Lu 352. 

91. Tex.—^EZretzschmar v. Peschel, 
Civ.App., 144 S.W. 1021. 

98. Ky.—^Hutchinson v. Jett, 8 Ky. 
Op. 160. 

96 Tex—Kretsschmar v. Peschel, 
Clv-App., 144 S.W. 1021. i 


94. Me.—State v. Bngelke, 6 Mo. 
App. 356. 

Pa.—Commonwealth v. Pray, 1 Phlla. 

68 . 

Beasoii for mle 

The bond Is no longer In the cus¬ 
tody of plaintiffs.—Commonwealth v. 
Pray, supra. 

96 Oa.—Jennings v. Longlno, 176 S. 

E. 94, 49 Ga.App. 494. 

N.C.—^Adams v. Adams, 193 S.E. 661, 
212 N.C. 337. 

Okl.—Mitchell v. U. S. Fidelity & 
Guaranty Co., 43 P.2d 58, 171 Okl. 
400. 

28 C.J. p 1814 note 24. 

Breach sufficiently alleged 
Ga.—^American Surety Co. of New 
York V. Macon Sav. Bank, 182 S.E. 
636, 162 Ga. 148. 

Bevastavlt 

(1) In an action against the sure¬ 
ty alone, recovery could not be had 
on former guardian’s bond without 
allegation and proof of devastavit by 
former guardian.—Clark v. National 
Surety Co., 178 S.E. 148, 180 Ga. 161, 
affirming National Surety Co. v. 
Clark, 173 S.E. 210, 48 Ga.App. 756— 
Howes V. Standard Accident Ins. Co., 
189 S.E. 69, 64 Ga.App. 776. 

(2) Statute prescribing when suits 
may be Instituted against surety on 
guardian’s bond without Joining 
guardian was held not to change rule 
requiring allegation and proof of de¬ 
vastavit by guardian to authorize re¬ 
covery on bond.—Clark v. National 
Surety Co., supra. 

(3) Allegations that former guard¬ 
ian had died, that his estate was un- 
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^ represented, and that neither he nor 
his surety had ever accounted to 
ward or any other authorized per¬ 
son for any part of ward’s estate 
were held not to show devastavit or 
breach of former guardian's bond.— 
Clark V. National Surety Co., supra. 

(4) Allegation that deceased guard¬ 
ian had not accounted was held not 
to show devastavit as to ward’s mon¬ 
ey received before ordinary could 
call for accounting.—^National Sure¬ 
ty Co. V. Clark, 173 S.E. 210, 48 Ga. 
App. 766, affirmed Clark v. National 
Surety Co., 178 S.E. 148, 180 Ga. 161, 
Assignment of breaches In replica¬ 
tion see infra subdivision c of this 
section. 

Amending assignment of breach see 
infra subdivision a (4) of this sec¬ 
tion. 

Pleading breaches of bond In actions 
on bonds generally see Bonds 9 
109. 

96 Ga.—Jennings v. Longlno, 176 S. 

E. 94, 49 Ga.App. 494. 

97. Pa.—^Commonwealth v. Pray, 1 
Phlla. 68. 

Wls.—Carrington v. Bay ley, 43 Wis, 
607. 

96 Pa.—Commonwealth v. Pray, 1 
Phlla. 68. 

28 C.J. p 1314 note 26. 

99. Ky.—^Darland v. Mercer County 
Justices, 4 Bibb 523. 

1. Tex—Wyatt v. White, Com.App., 
228 S.W. 154. 

6 N.J.—Ordinary v. Hopler, Sup., 
86 A, 769. 

28 aj. p 1314 note 29. 
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in fact alleges but one breach, although possibly in 
a double form, is not bad on demurrer.^ The fore¬ 
going rules as to the necessity and sufficiency of an 
assignment of a breach of condition have been ap¬ 
plied to allegations of conversion^ and to allegations 
of failure to account and pay over.5 

(4) Amendments 

The court may In Its discretion permit amendments 
to the complaint In an action on a guardian’s bond if 
the cause of action Is not substantially changed thereby. 

In a proper case the court may in its discretion 
permit the complaint to be amended if the cause 
of action as set forth is not substantially changed 
thereby.® 


b. Plea^ Answer, or Cross Petition 

The plea or answer In an action on a guardian’s 
bond must meet the whole of the cause of action set 
forth in the complaint and state the essential facts, not 
mere conclusions. 

The rules governing pleas or answers in civil 
actions generally, as discussed in the C.J.S. title 
Pleading §§ 99-183, also 49 C.J. p 179 note 58 et 
seq, apply to a plea or answer in an action on a 
guardian’s bond. Accordingly the plea or answer 
must meet and answer the whole of the cause of 
action as set forth in the complaint,*^ and state the 
essential facts constituting a sufficient defense or 
answer, not mere conclusions.® Where the decla¬ 
ration assigns specific breaches, the plea should be 


8. N.J.—Ordinary v. Wolf son, 47 A. 

457, 65 N.J.Law 418. 

28 C.J. p 1314 note 30. 

4. Ind.—^BUdwell t. State, 45 Ind. 
27. 

28 C.J. p 1314 notes 82, 33 tb]. 

5. Demand and nonpayment 

(1) Nonpasnnent need not be al¬ 
leged. 

Cal.—Zurfluh v. Smith. 67 P. 1089, 
135 Cal. 644. 

Okl.—Southern Surety Co. v. Jeffer¬ 
son, 174 P. 663, 73 Okl. 7. 

28 C.J. p 1314 note 33 [c]. 

(2) In action by guardian on bond 
of predecessor, whose devastavit is 
sufficiently averred, It is not neces¬ 
sary to aver nonpayment thereof, 
payment being affirmative defensive 
matter.—^Furgerson v. Renfrew, 232 
P. 847, 112 Okl. 140. 

(3) Averment, in suit against 
former guardian and surety to re¬ 
cover funds of ward received by 
former guardian, that no part of al¬ 
leged liability had been paid to ward 
or plaintiff, though demanded, was 
held not subject to special demurrer 
of surety that It was not shown how, 
when, where, and by whom demand 
was made, where suit contained no 
other allegation giving Information 
called for by demurrer.—^American 
Surety Co. of New York v. Macon 
Sav. Bank, 132 S.B. 636, 162 Ga. 143. 
Allegations held snffloient 

(1) In suit against guardian and 
surety for breach of bond wherein 
petition was amended so as to em¬ 
brace an accounting and showed vari¬ 
ous items of personalty received and 
not accounted for by guardian, 
amended petition was held not sub¬ 
ject to general demurrer.—^Hawes v. 
Standard Accident Ins. Co., 189 S.B. 
59, 64 Ga.App. 776. 

(2) Other Instances see 28 C.J. p 
1814 note 33 [a]. 

Allegations held Insnfflolent 

(1) An averment of the nonpay¬ 
ment of assets to the new guardian 
does not allege a breach in the ab¬ 


sence of any showing that a new 
guardian was legally appointed.— 
Ordinary v. Hopler, N.J.Sup., 86 A 
769. 

(2) Other Instances see 28 C.J. p 
1814 note 38 [b]. 

6m Aoootmtlng In action against 
gnardlan and surety 

Suit against guardian and surety 
for breach of bond may be amended 
so as to embrace an accounting for 
property received by guardian.— 
Hawes v. Standard Accident Ins. Co., 
189 8.B. 59, 54 Ga.App. 776. 
AUegatloiLs as to conditions prece¬ 
dent 

(1) In an action on a bond, 
brought under a statute requiring an 
allegation that the interest of the 
person suing has been speclflcally as¬ 
certained by decree of the probate 
Judge, a declaration omitting such 
averment may be amended,—McFad- 
den V. Hewett, 1 A 893, 78 Me. 24. 

(2) In suit against sureties on 
guardian’s bond, guardian not being 
Joined as defendant in any capacity, 
petition was subject to amendment 
by alleging Judgments rendered 
against guardian in representative 
and individual capacities.—Sheppard 
V- Clark, 132 S.H. 765, 162 Ga. 143, 
answer to certified questions con¬ 
formed to 134 S.B, 125, 35 Ga.App. 
503. 

AsslguneBli of a breach is aanead- 

able 

Ind.—Voris v. State, 47 Ind. 345. 
Devastavit 

Petition against former guardian 
and surety alleging that former 
guardian used practically all of 
ward’s property and so wasted, used, 
and mismanaged It that ward had 
practically nothing but Insurance, 
that demand for payment had been 
made on former guardian, who re¬ 
fused to pay, and concluding with 
prayer for Judgment was held de¬ 
murrable on theory of devastavit, no 
specific act of waste being alleged, 
but sufficient basis for amendment 
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—^Hawes v. Standard Accident Ins. 
Co., 189 S.E. 59, 54 Ga.App. 776. 
Amendment to conform to proof 
U.S.—Title Guaranty & Surety Co. v. 
State of Missouri ez rel. and to 
Use of Stormfeltz, C.C.AMo., 105 
F.2d 496. 

Other amendments held proper 
In action on guardian's bond, 
where it had been alleged that guard¬ 
ian wrongfully concealed exchange 
of ward's stock for lumber yards for 
purpose of enabling gruardian to con¬ 
vert yards and money, court did not 
abuse its discretion in permitting 
amendment stating that guardian in¬ 
tentionally concealed facts for pur¬ 
pose of enabling him to convert yards 
and money and the stock to the value 
of the yards and money.—Title Guar¬ 
anty & Surety Co. v. State of Mis¬ 
souri ex reL and to Use of Storm¬ 
feltz, supra. 

7. Ill.—Bonham v. People, 102 Ill. 
434. 

Ind.—State v. Parrish, 27 N.R 652, 1 
Ind.App. 441. 

6i Aoconnting for “dolngz” 

A plea that the guardian had ac¬ 
counted for his “doings” and for a 
certain note in the probate court is 
not a sufficient answer to an alle- 
gration that the note had become 
worthless because of the guardian’s 
negligence. It cannot be Inferred 
from the allegation that the guardian 
had accounted for the note that the 
court’s attention was directed to the 
misconduct or want of care of the 
guardian whereby the note became 
worthless in his hands.—Potter v. 
Hlscox, 30 Conn. 508. 

Property ’’properly” accounted for 
An answer that the ward’s prop¬ 
erty had been “properly” accounted 
for Is a mere conclusion of the 
pleader; the answer should allege 
payment to the ward or that the 
property was accounted for to the 
proper court.—State v. Stockwell, 62 
N.E. 621, 28 IndLApp. 630. 
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equally specific.® An answer which purports to be 
a complete bar to all the breaches assigned, but 
which omits to notice one of them, is bad on de- 
murrer,!® and if the plea professes to answer two 
breaches it is bad unless it sets up a good defense 
to both.^^ 

Where a settlement is pleaded, it must be alleged 
that it was approved by the court.^® So a plea that 
■defendant had lent money which the declaration 
alleges was not paid over to the ward on reaching 
majority must show that the loan was authorized 
by order of the court.!® 

Allegations of expenditures of the guardian for 
maintenance of the ward are insufficient unless they 
■state the amount of the expenditures and the neces¬ 
sity therefor or the authority of the guardian.!^ 

A plea that the condition, breach of which was 
alleged, had not damaged the ward is bad because 
•it neither denies the breach nor asserts that the 
breach has not damaged the ward.!® 

Limitations of actions. As the statute of limita¬ 
tions is new matter constituting an affirmative de¬ 
fense, the facts relied on to constitute it must be 
pleaded as such and not as mere conclusions of law 
■or inferences of fact.!® It must appear that the 
full statutory period has elapsed before the com¬ 
mencement of the action.!^ A plea of the statute 
of limitations cannot avail against a declaration 
which shows, although not specifically relying on it, 
that the case is one which is excepted from the op- 
■eration of the statute.!® 

Performance, In a suit on a guardian’s bond the 
plea of performance has been held a good plea.!® 

Aider by answer. An averment of a certain fact 


in the answer cures the omission of such an alle¬ 
gation in the petition.®® 

A cross complaint or cross petition of the surety 
must allege sufficient facts.®! Where it alleges 
fraud in the final accounting and settlement, it may 
be sufficient, even though it attacks only in part the 
amount due as shown by the judgment of the pro¬ 
bate court.®® 

c. Replication 

Matters in avoidance of defenses set up on the plea 
or answer to an action on a guardian’s bond are proper 
matters for the replication. In some Jurisdictions the as¬ 
signment of a breach of the bond may be set up in 
the reply if the surety has pleaded performance. 

Although, as discussed supra subdivision a (3) 
of this section, a breach of the bond ordinarily must 
be assigned in the declaration, in a jurisdiction 
where the complaint in an action on a guardian’s 
bond may declare on the penalty of the bond with¬ 
out noticing the conditions thereof, on plea of 
performance by defendant the breaches claimed 
may be assigned in the replication.®® 

Where the sureties plead a release arising out of 
a contract between the guardian and ward, it may 
be set up by replication that the contract was void¬ 
able on account of the influence of the guardian 
over the ward.®^ 

Avoiding statute of limitations. Avoidance of 
the bar of the statute of limitations by defendant’s 
fraudulent concealment of the cause of action is 
proper matter of reply.®® However, where the dec¬ 
laration shows facts entitling the beneficiaries in 
the bond to the saving of a statute in favor of in¬ 
fants, such facts need not be availed of by a spe¬ 
cial replication to a plea of the statute.®® 


a Ind.—Cottlngrliam y. State, 7 
Blackf. 406. 

la Ind.—State v. Parrish, 27 N.B. 
652, 1 IndLApp. 441. 

11. IIL—^Bonham v. People, 102 Ill. 
434. 

12. Ind.—Davis v. State, 68 Ind. 104. 
28 C.J. p 1816 note 38. 

13. Ind.—Cottlngham v. State, 7 
Blackf. 406. 

14. Ind.—Peelle v. State, 21 N.B. 
288, 118 Ind. 612—Myers v. State, 
46 Ind. 160. 

Set-off 

In suit on sruardlan’s bond, plea of 
.guardian and her husband that they 
•expended stated sum for minor 
ward’s education and support, with¬ 
out exhibiting accounts showing na¬ 
ture of payments, dates, items, etc., 
«Ls required by statute, was held too 
general to warrant offset thereof 
Against guardian's indebtedness to 


ward’s estate for money misapplied.! 
—^American General Ins. Co. v. 
Nance, Tex.Clv.App., 60 S.W.2d 280, 
error refused. 

15. Ky.—Commonwealth v. Preston, 
6 T.B.Mon. 684. 

16. Wyo.—^U. S. Fidelity & Guar¬ 
anty Co. V. Parker, 121 P. 631, 20 
Wyo. 29. 

17. Md.—State v. Green, 4 GIU & 
J. 381. 

Allegations held Insnfflotent 
An allegation that the cause of ac¬ 
tion contained In the petition Is 
barred by a statute which Is set out 
is Insufficient where it Is not alleged 
and It does not appear when the ac¬ 
tion was commenced.—^U. S. Fidelity 
& Guaranty Co. v. Parker, 121 P. 
631, 20 Wyo. 29. 

1& D.a—U. S. V. O’Leary, 19 D.C. 
118. 


19. Me.—Bailey v. Rogers, 1 Me. 
186. 

2a Tex.—^Wyatt v. White, Com.App., 
228 S.W. 164. 

28 C.J. p 1315 note 46. 

21. Ind.—^Miaml County Bank v. 
State, 112 N.£]. 389, 61 Ind.App. 
628. 

22, Ohio.—Gantz v. Gease, 91 N.B. 
872. 83 Ohio St. 34. 

2a Ala.—^Davis v. Dickson, 2 Stew. 
370. 

28 C.J. p 1815 note 48. 

Pleading assignment of breach In ac¬ 
tions on bonds generally see Bonds 
9 116 a(2). 

24. HI.—People v. Seelye. 82 N.B. 
458, 146 Ill. 189. 

25. Ind.—State v. Parsons, 47 N.B. 
17, 147 Ind. 679, 62 Am.S.IL 430. 

sa D.C.—U. S. V. O’Leary, 19 D.a 
iia 
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d. Demurrers and Motions Affecting Pleadings 

General rules are applied to demurrers and motions 
affecting the pleadings In actions on guardianship bonds. 

In an action on a guardian’s bond, it has been 
held that the right of the relator to sue may be 
questioned by demurrer .2 7 Where there is a suffi¬ 
cient assignment of one breach, the declaration can¬ 
not be reached by demurrer so as to defeat the ac- 
tion.28 Allegations of facts immaterial to liability 
may be stricken on demurrer under the practice in 
some jurisdictions. 2 9 In some jurisdictions, uncer¬ 
tainty in alleging a breach must be taken advan¬ 
tage of by motion and not by demurrer.30 

On proper motion therefor the court should strike 
out portions of the answer which do not constitute 
a defense, but not matters which are merely re¬ 
sponsive to allegations of plaintiff’s pleading^i or 
which constitute a valid defense.32 

A plea that the guardian had paid out moneys 
for necessaries for the minors and was entitled to 
compensation out of the trust funds is not an af¬ 
firmative defense, but merely a denial of the charge 
of conversion, and defendant’s motion for judgment 
on the pleadings is properly denied.33 

e. Issues, Proof, and VaJdance 

As In civil actions generally, issue In an action on a 
guardian’s bond must be Joined by appropriate plead¬ 
ings, and the evidence confined thereto. 

As in civil actions generally, issue in an action 
on a guardian’s bond must be joined by appropriate 
pleadings.34 An allegation amounting to a demur¬ 
rer and inserted in the answer may properly be 
treated as surplusage and the parties required to 
proceed to trial on the issues joined by petition, an¬ 
swer, and reply.35 


An objection on the ground of a defect of par¬ 
ties plaintiff is waived when not taken by demur¬ 
rer or answer.36 

Proof under pleadings. The evidence received 
should be confined to that which is relevant to the 
issues joined by the pleadings.37 Immaterial and 
unnecessary averments, constituting no part of the 
cause of action, need not be proved.®® When nec¬ 
essary to obtain leave to sue, the suit will be dis¬ 
missed if no proof is given of the court’s assent 
to sue,®® provided the objection is seasonably tak- 
en.40 

Under a general denial it may be shown that the 
guardian disbursed, under order of court, all the 
money that came into his hands.^^ Payment over, 
in whole or in part, is also admissible under the 
general denial ^nd under it the defense that cer¬ 
tain moneys were received and converted by the 
guardian before his appointment is admissible in 
favor of the sureties.^® 

The question of the right of the relator to sue 
may be raised under the general issue.^^ However, 
an executory agreement of compromise between the 
sureties and the ward may not be shown as a de¬ 
fense under a general denial.^® 

In an action on a bond for sale of land to which 
defendant pleads performance and plaintiff replies 
fraud and negligence in selling the land for less 
tha its value, defendant may show, under a re¬ 
joinder of the general issue with notice of proof of 
special facts, that before the sale the guardian with¬ 
out charge to the ward made expensive improve¬ 
ments for which he is entitled to an allowance.^® 
On the other hand, errors in a decree against the 


27. N.C.—Jones v. Brown, 67 N.C. I 
476. I 

Raising of objection under general 
issue see infra subdivision e of 
this section. 

2a Tenn.—Carroll v. Foster, 8 Terg. 
468. 

29. Ga.—Gross v. Butler, 17 S S.S!. 
866, 48 Ga.App. 750. 

30. Ind.—^Davis v. Liong, 68 Ind. 104. 

31. Ga.—^Remington v. Hopson, 72 S. 
E. 918, 187 Ga. 95. 

SSL Answer held not daxaiirrable 
In ward's action against guardian 
and surety for amount of her es¬ 
tate, paragraph of surety's answer 
alleging lawful investment of estate 
in bonds which were placed in lock¬ 
box under Joint control of gruardian 
and surety, that guardian, in collu¬ 
sion with ward, refused surety's de¬ 
mand to open box and deliver se¬ 
curities was not demurrable.—^Fi-. 


delity & Casualty Co. of New York 
V. Pippin, 124 S.W.2d 62, 276 Ky. 
393. 

33. Colo.—^McDonald v. People, 69 P. 

703, 29 Colo. 503. 

34i General denial insnfflolent 
In suit to recover against surety 
on guardian's bond, based on Judg¬ 
ment of probate court where answers 
Interposed general denial, followed 
by admission of guardianship, execu¬ 
tion of bond, sale of land, for which 
sale bond was given, and rendition 
of Judgment sued on and setting up 
no special defense authorized, no is¬ 
sue of fact was Joined by pleadings. 
—^New Amsterdam Casualty Co. v. 
Scott, 234 P. 181, 11)6 OkL 268. 

35, Okl.—Title Guaranty & Surety 
Co. V. Slinker, 128 P. 696, 36 Okl. 
128. 

36. Wyo.—^U. S. Fidelity & Guaran¬ 
ty Co. v. Parker, 121 P. 631, 20 
Wyo. 29. 


37. Md.—Clarke v. State, 8 Gill & 
J. 111. 

3a Ind.—Stroup v. State, 70 Ind. 

495. 

39. R.I.—Cranston Prob. Ct. v. 

Sprague, 3 R.I. 205. 

4a R.I.—Cranston Prob. Ct. v. 

Sprague, supra. 

28 C.J. p 1316 note 70. 

41. Ind.—State v. Wheeler, 21 N.B. 
652, 1008, 127 Ind. 451. 

42. Ind.—State v. Roche, 94 Ind. 

372. 

4a Ind.—^Harness v. Turley, 42 N. 
E. 818, 148 Ind. 420. 

44. N.C.—Jones v. Brown, 67 N.C. 

475. 

Demurrer attacking right to sue see 
supra subdivision d of this section. 
4a Mass.—Forbes v. Allen, 184 N.H. 

244, 240 Mass. 863. 

46. Conn.—^Holbrook v. Brooks, 88 
Conn. 847. 
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guardian cannot be proved by the surety, unless set 
out in the answer.***^ Where the guardian does not 
plead a certain credit, the allowance of such credit 
is erroneous.^® 

Where material facts stated in the bill are prima 
facie within the knowledge or information of de¬ 
fendant and in his answer he fails to deny them 
or to express his belief of their falsity and does 
not state that he cannot form any belief concern¬ 
ing their truth, they must be considered as admit¬ 
ted. In such case a general denial is insufficient; 
neither will a mere demand for proof suffice.^^ 

Variance. An immaterial variance between the 
description of the bond in the complaint and a copy 
of the bond filed therewith is not fatal.®® In case 
of such variance, the copy of the bond controls®^ 
and is presumed to be correct until the contrary is 
shown.®^ 

§ 218. - Evidence 

a. Burden of proof 

b. Presumptions 

c. Admissibility 

d. Weight and sufficiency 


a. Burden of Proof 

Generally the burden of proving the breach on which 
the action on a guardianship bond Is based rests on the 
plaintiff, while the burden of establishing a defense there¬ 
to rests on the surety. 

In an action on a guardian’s bond, the burden of 
proving the breaches of the bond which he has al¬ 
leged rests on plaintiff.®® The mere production of 
the bond is not sufficient to cast the burden of proof 
on defendant.®^ It has been held, however, that the 
burden of proof shifts to defendant where plaintiff 
proves receipt by the guardian of property belong¬ 
ing to the ward, and that it then rests on defend¬ 
ant to prove the proper performance of the guard¬ 
ian’s duties with relation to such property.®® 

At any rate the burden is on the sureties to es¬ 
tablish a defense which would relieve them of lia¬ 
bility.®® Thus, under a plea of payment, defend¬ 
ants have the burden of showing it.®*^ So a surety 
on the bond of a father who was guardian of his 
minor children has the burden of proving that the 
father was unable to support them himself, so aa. 
to be justified in using their estate for their sup¬ 
port.®® Defendants also have the burden of show¬ 
ing that the guardian at the time intended to charge 
for the support and maintenance of the ward.®® 


47. S.C.—Bavant v. Webb, 31 S.C.L. 
379. 

48. Mo.—State v. 13111ott, 82 Mo.App. 
458. 

49. Ala.—U. S. Fidelity & Guaranty 
Co. V. Pittman, 62 So. 784, 183 Ala. 
602. 

60. Ind.—Stroup v. State, 70 Ind. 
495. 

51. Ind.—Cotton v. State, 64 Ind. 
673. 

58. Ind.—^Hurlburt v. State, 71 Ind. 
164—Cotton V. State, 64 Ind. 673. 

53. Kan.—Morgran v. American Sure¬ 
ty Co., 176 P. 676, 103 Kan. 491, 
493. 

28 C.J. p 1316 note 78. 

Devastavit 

Absence of administration on es¬ 
tate of deceased eruardlan does not 
show devastavit.—^National Surety 
Co. V. Clark, 173 S.B. 210, affirmed 
Clark V. National Surety Co., 178 S. 
S. 148, 180 Ga. 151. 

Duty of sriuwdlaii and loss resnUdajr 
from breaolL 

To recover on bond of guardian, 
not only gruardlan’s duty and breach 
thereof, but resulting loss, must be 
shown, purposes of bond being to 
insure faithful discharge of guardi¬ 
an’s duties and to protect ward from 
loss or damage for breach thereof.— 
Kies V, Brown. 268 N.W. 910, 222 
Iowa 64. ' , , 


Ezpsndltnres without order of | 
court must be proved to have been 
made out of corpus of estate.—Ban¬ 
ister V. Bagley, 193 S.E. 480, 56 Ga. 
App. 616. 

Time of default 

In ward's action against corpora¬ 
tion which assumed liability of sure¬ 
ty on guardian’s fiduciary court 
bonds for losses arising from acts 
committed after May 1, 1933, ward 
had burden to prove that losses oc¬ 
curred after May 1, 1933, and that 
they arose out of or were caused by 
acts of guardian committed after 
May 1, 1933.—^National Surety Cor¬ 
poration V. Williams, C.C.A.Ark., 110 
P.2d 873, certiorari denied Williams 
V. National Surety Corporation, 61 
S.Ct. 40, 811 U.S. 674, 86 L.Bd. 433. 
Absenoe of court order for expendi¬ 
tures 

(1) Where guardian sold property 
under a court order authorising the 
sale for the support and education of 
the ward, to recover the proceeds of 
such sale the ward must prove that 
no order authorizing the expenditure 
of such proceeds for such purpose 
was Issued by the court, in view 
of the presumption In such case that 
the expenditures for support and 
education were legally made.—^U. S. 
Fidelity & Guaranty Co. v. Inman, 
Tex.Civ.App., 66 S.W.2d 839. 

(2) Unsworn statement of wards* 
attorney that plaintiffs In wards* ac¬ 
tion against surety qn deceased 
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guardian’s bonds offered In evidence 
certified copies of probate records in 
guardianship proceeding was held 
not evidence that guardian did not 
procure probate court orders author¬ 
izing expenditures for wards’ educa¬ 
tion and support.—^U. S. Fidelity & 
Guaranty Co. v. Inman, supra. 

54. Ala.—^Howell v. Williamson, 14 
Ala. 419. 

55. N.M.—^Lopez v. Lopez, 205 P. 
897, 28 N.M. 62. 

28 C.J. p 1316 note 80. 

Justifying expenditnxes 
Ky.—Center v. Hose, 67 S.W.2d 698, 
252 Ky. 463. 

N.M.—^Lopez V. Lopez, 205 P. 897, 28 
N.M. 62. 

R.I.—^Probate Court of City of Provi¬ 
dence V. Higgins, 191 A. 260, 68 
H.I. 58. 

Time of default by guardian 

Surety cannot avoid liability for 
ward’s money, not accounted for 
by guardian, because of ward’s in¬ 
ability to prove date on which guard¬ 
ian converted money.—Olsen v. 
Marsh, Neb., 8 N.W.2d 169. 

56. Tex.—Childs v. McGrew, Civ. 
App., 171 S.W. 506. 

57. Ind.—^Baldridge v. State, 69 Ind. 
166. 

58. Tex.—^U. S. Fidelity & Guaranty 
Co. V. Hall, Clv.App., 178 S.W. 892. 

59. Mo.—State ex rel. Deckard v. 
}Cacoinf App., 186 S.W. 1157. 
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Generally, where plaintiff attacks the correctness 
of an annual settlement of the guardian, he has the 
burden of proving its incorrectness. Hence, where 
the guardian has claimed and been allowed, in an 
annual settlement, a credit for the board and main¬ 
tenance of the ward, plaintiff has the burden of 
showing that the charge was improper.®® 

Where separate funds come into the hands of the 
guardian under a general bond and under a special 
bond, in attempting to enforce liability under ei¬ 
ther of these bonds plaintiff must prove that the 
amount due from either of such sureties arose un¬ 
der conditions which would make such surety lia- 
ble.®^ So, where two successive bonds were given 
and plaintiff sues on the first, he must show that the 
money was converted during the period of that 
bond.®2 However, in an action on the second bond 
the burden is on the surety therein to show a re¬ 
lease of the prior surety so as to establish his bond 
as a substitute bond relieving him from a defalca¬ 
tion prior to its execution.®® So, in an action 
against the sureties on two or more bonds of a 
gniardian, the burden is on a particular surety to 


establish his defense that the misappropriation or 
defalcation did not occur while the bond on which 
he was surety was in force, ®^ and in an action 
against a discharged surety the burden is on him 
to show that the guardian was not in default when 
the release was made,®® although there is also con¬ 
trary authority.®® 

Where an infant wife and her husband join as 
corelators in a suit on the guardian's bond, the bur¬ 
den is on them to show that the husband was of 
full age when the action was brought.®*^ 

b. Presumptions 

Presumptions may arise In connection with the proof 
In actions on guardianship bonds. 

As in civil actions generally, various presump¬ 
tions frequently arise in connection with the proof 
in actions on guardianship bonds.®® However, a 
presumption cannot be based on a presumption.®® 

It has been held that the sureties are presumed 
to have knowledge of the law of the state relating 
to the appointment, bonds, powers, and duties of 
guardians.^® 


6a Mo.—state v. Strickland, 80 Mo. 
App. 401. 

61. Tex—^National Surety Co. v. 
Hemphill, Clv.App., 18 S.W.Sd 921, 
error refused. 

lilablllty of surety on special sales 
bond for sruardian’s default In gen¬ 
eral duties see supra S 201. 

63. Mo.—State v. Paul, 21 Mo. 51. 
63. Iowa—Brooke v. American Sav. 
Bank of Muscatine, 223 N.W. 500, 
207 Iowa 668. 

6a Okl.—Guynes v. Fooshee, 188 P. 

659, 77 Okl. 306. 

Effect of order of snroharge 

Where the date of the Illegal act 
of the guardian resulting In loss to 
the estate is not known, the order 
of surcharge fixes liability on all 
sureties whether formerly released 
or not, and to avoid liability the 
surety must show that the misap¬ 
propriation occurred subsequent to 
his release and discharge.—Stand¬ 
ard Accident Ins. Co. v- Stewart, 85 
P.2d 277, 184 Okl. 109. 

Additional sale or lease bond 

<1) Where a general guardian ex¬ 
ecuted a bond to be void if the guard¬ 
ian leased the land and faithfully 
accounted for all profits, and the 
guardian also had a general guard¬ 
ian's bond in an action on the gen¬ 
eral bond and agrainst the guardian's 
surety on the lease bond, burden of 
proof was on the surety in the lease 
bond to prove that no part of the 
money received by the guardian un¬ 
der the lease constituted a part of 
the guardian’s misappropriation and 
shortage In his axscounts.—^Tltle 


Guaranty & Surety Co. v. Poster, 203 
P. 231, 84 Okl. 291. 

(2) “Where an additional [sale] 
bond is executed, the real estate sold 
as contemplated, and there has been 
an adjudication of the amount due 
by the guardian on the settlement of 
his final account, the burden is on 
the surety on the additional bond to 
show that the guardian did not mis¬ 
appropriate any of the funds of his 
ward while the bond on which it 
was surety was in force.”—Knox v. 
Cruel, 183 P. 427, 75 Okl. 274, 275. 
65. Mont.—McCauley v. American 
Surety Co. of New York, 263 P. 90, 
81 Mont. 161. 

28 C.J. p 1317 note 89. 
ea Ga.—^Bryant v. Owen, 1 Ga, 355. 
67. Ind.—Burkham v. State, 88 Ind. 
200 . 

6& Fexformanoe of duty by guard¬ 
ian 

In an action against a surety of a 
guardian's bond, where probate pro¬ 
ceeding disclosed that deceased 
guardian sold his wards' property 
and secured the balance of the pur¬ 
chase price by vendor's lien notes, 
the cash payment being less than 
one third of the value of the land, it 
is presumed, as against the sureiy 
that the guardian performed his duty 
in collecting these notes.—Jones v. 
Puckett, TexCiv.App., 275 S.W. 179. 
Propriety of Investment 
In proceeding by ward to recover 
guardianship funds invested in bonds 
which subsequently became worth¬ 
less, where such bonds appeared on 
their lAce to be a proper trust In- 

408 


I vestment at the time purchased with 
guardianship funds and ward pre¬ 
sented no evidence to the contrary, 
court was required to assume that 
investment was a proper one to be 
made with guardianship funds, so 
that neither guardian nor surety 
could be held liable for loss resulting 
therefrom merely because guardian 
failed to make a proper investigation 
before purchasing the bonds.—^In re 
LePevre's Guardianship, 113 P.2d 
1014, 9 Wash.2d 145. 

SolvexLoy 

(1) In ward's action on guardian's 
bond for loss through defalcations 
committed prior to the execution of 
the bond, defended on the ground 
that the bond did not render bonds¬ 
man liable for past defalcations, in 
view of Insolvency of guardian at 
time of execution of bond, proof 
that the guardian was insolvent 
eighteen months after execution of 
the bond did not create presumption 
of insolvency at the time the bond 
was given, the presumption being 
that the guardian was solvent at 
such time, in the absence of evidence 
to the contrary, in view of the pre¬ 
sumption of solvency.—Owens v. 
McMahan, 210 P. 200, 122 Wash. 191. 

(2) Presumption of solvency gen¬ 
erally see Evidence S 141. 

69. Tex—^American .Bonding Co. v. 

Fountain, Clv.App., 196 S.W. 676. 

TO. Ky.—^Nevmian v. Flowers, 121 

S.W. 662, 184 Ky. 667. 

Wyo.—^U. S. Fidelity & Guaranty Co. 

V. Parker, 121 P. 631, 20 Wyo. 29. 
28 C.J. p 1317 note 92. 
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In an action against the surety every presumption 
will be indulged to uphold the validity of a prior 
judgment against the guardian surcharging his set¬ 
tlement'll So, where a final judicial settlement is 
introduced in evidence without objection, it will be 
presumed that the court approving it acted correct¬ 
ly and with due authority.^^ Also, where in a pro¬ 
ceeding against a guardian’s estate it is adjudged 
that he was indebted to the estate of the ward, it 
will be presumed in an action on the bond that in 
such proceeding he was shown to be personally lia¬ 
ble for the amount of the judgment^® 

A defalcation by a guardian, discovered on final 
settlement, is presumed to have occurred during the 
term of the last bond executed by him, in the ab¬ 
sence of evidence to the contrary,*^* and, where the 
guardian fails to account for money on hand at the 
time an additional bond was executed, the presump¬ 
tion is that the misappropriation of the money was 
subsequent to the execution of the additional bondJ® 

Where the guardian is the sole living parent of 
the minor and has no estate of his own, the pre¬ 
sumption is, in the absence of evidence to the con¬ 
trary, that he intended to charge for the support 


of the ward.^® The presumption is overcome by 
evidence that the guardian filed a report without 
making any charge therein for such support.^? 

A presumption that a guardian had in his posses¬ 
sion on a certain date money of the ward which 
he should have collected at a prior date is destroyed 
by evidence that during the interval the guardian, 
without money of his own, had expended a consid¬ 
erable sum for his own use. Such evidence gives 
rise to an inference of misappropriation of the 
ward's money.^® 

Where at the time of a release the guardian owed 
his ward and never afterward returned an account 
or made a payment, no presumption of satisfaction 
at that or any subsequent time arises from the fact 
that he was then able to pay the sum he owed.*^® 

c. Admissibility 

General rules govern the admissibility of evidence 
In actions on guardianship bonds. 

The general principles governing the admissibility 
of evidence in civil actions ordinarily apply in ac¬ 
tions on guardians' bonds.®® Accordingly immate¬ 
rial or irrelevant evidence is properly excluded.®^ 


71. Ky.—^National Surety Co. v. 
Taylor's Guardian, 266 S.W. 642. 
200 Ky. 728. 

Conclusive or prlma facie effect of 
final settlement or judgment 
against guardian see supra S 206. 

72. Colo.—^American Bonding Co. v. 
People, 104 P. 81, 46 Cole. 394. 

73. Ind.—^Asher v. State, 88 Ind. 
215. 

74. Ohio.—^Pummell v. Baumgartner, 
4 Ohio S. & a P. 69, 8 Ohio N.P. 
40. 

75. Wis.—Clark v. Wilkinson, 18 N. 
W. 481. 59 Wls. 643. 

73. Wash.—In re Mackall, 111 P. 
884, 60 Wash. 666. 

77. Wash.—In re Mackall, supra. 

78. Tex.—^American BonUlng Co. v. 
Fountain, Civ.App., 196 S.W. 676. 

79. N.C.—Hyde County v. Bell, 18 
N.a 476. 

sa N.C.—Phipps V. Royal Indem¬ 
nity Co., 166 S.R 327, 203 N.a 420. 
Receipt of property hy guardian 
Permitting Introduction of probate 
court records, to show that proceeds 
from sale of realty had come into 
guardian’s hands, was held proper.— 
National Surety Co. v. Hemphill, Tex. 
Civ.App.. 18 S.W.2d 921, error re¬ 
fused. 

Rxpendltnres 

In suit by former ward against 
guardian on guardianship bonds 
wherein gruardian sought to settle 
account by having bonds chancer- 
Ized, evidence tending to prove rear 


sonable cost of supporting and main¬ 
taining ward during years in which 
ward lived with guardian was held 
admissible to show that expenditures 
for support and education of ward 
exceeded amount of ward’s estate, 
where guardian had kept no accounts 
and had no vouchers and had made 
expenditures without obtaining pri¬ 
or authorization.—^Probate Court of 
City of Providence v. Hlggrluz, 191 A. 
260. 68 R.I. 58. 

Explaining amblgaons judgment en¬ 
try 

In ward's action against corpora¬ 
tion which assumed liability of sure¬ 
ty on guardian's fiduciary court bonds 
for losses arising from acts com¬ 
mitted after May 1, 1933, to recover 
the amount for which circuit court 
surcharged guardian for unauthor¬ 
ized loans. In view of ambiguity of 
Judgment entry of circuit court, the 
guardian's account of settlement 
which was before the circuit court 
was held admissible to show dates 
of loans.—National Surety Corpora¬ 
tion v. Williams, aaA.Ark., 110 F. 
2d 873, certiorari denied Williams v. 
National Corporation, 61 S.Ct 40, 811 
U.S. 674, 86 L.Bd. 433. 

Mingling funds 

That guardian mingled wards' 
funds with other funds tended to 
establish breach of trust.—^Phipps v. 
Royal Indemnity Co., 166 S.R 827, 
203 N.C. 420. 
value of property 

Evidence that appraisers of value 
of minors’ Interest in community 
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property, adjudicated to their fa¬ 
ther after mother's death, deducted 
encumbrances and found only net 
value of minors' residuary interest, 
was held competent in dative tutor's 
action on father’s bond as natural 
tutor, although appraisers acted Ir¬ 
regularly.—^Pecastalng v. Globe In¬ 
demnity Co., 146 So. 259. 176 La. 31. 
Waiver of uotioe of final settlement 
In action on guardian’s bond, where 
evidence established failure to com¬ 
ply with statutory requirements pre¬ 
requisite to adjudication of final set¬ 
tlement of guardian’s accounts, ex¬ 
clusion of testimony to effect that 
ward had waived notice of final set¬ 
tlement required by statute and had 
ratified judgment was not error.— 
Title Guaranty & Surety Co. v. State 
of Missouri ex rel. and to Use of 
Stormfeltz, C.C.A.M 0 ., 106 F.2d 496. 

81. N.a—^Phipps V. Royal Indemnity 
Co.. 166 S.R 327, 203 N.C. 420. 

28 C.J. p 1317 note 4. 

Order substitiitliig bond 
In action to recover shortage in 
guardian's accounts from bank, act¬ 
ing as surety for guardian, probate 
court did not err in refusing to per¬ 
mit bank to Introduce In evidence a 
copy of order of probate court sub¬ 
stituting a guardian bond for the 
one by bank, since bank was liable 
for whatever shortage had occurred, 
if any, up to time of making of sec¬ 
ond bond.—^Merchants & Planters 
Bank & Trust Co. v. Deaton, 141 S.W. 
2d 643, 200 Ark. 828. 
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Notwithstanding the guardian is not served with 
process, evidence of his default is admissible against 
the surety where the bond is joint and several, as in 
that case the surety could have been sued alone.®2 

Appointment of guardian. The original letters of 
guardianship are competent evidence to establish the 
appointment of a guardian.®® 

As an order of appointment by a court having ju¬ 
risdiction in the matter cannot be collaterally at¬ 
tacked, see supra § 38, evidence aliunde is inadmis¬ 
sible for such purpose.®^ So, where the guardian 
and his sureties are estopped to attack the validity 
of his appointment, see supra § 206, evidence tend¬ 
ing to show its invalidity is properly rejected.®® 

Qualification of guardian. It has been held that 
the qualification of the guardian can be established 
only by the introduction in evidence of his bond 
or an office copy thereof, imless, by proof of its 
loss or destruction, a proper foundation is laid for 
the introduction of inferior evidence.®® The acts 
and declarations of the alleged guardian are incom¬ 
petent to prove the guardianship.®*^ 

A guardian’s bond is not a record and before it 
can be used as evidence it must be proved as in 
the case of all other papers of a similar kind,®® 
Where the principal defendant admits his signature 
and the evidence shows approval of the bond by a 
clerk, the bond is properly admissible in evidence, 
although defendant, on oath, alleged that he never 
delivered it.®® 

No evidence is admissible to impeach the authori¬ 
ty or jurisdiction of the court to take the bond.®® 

Inventory and annual returns of guardian. An 
inventory is admissible as evidence against the 
guardian to show his receipt of the property listed 
therein;®^ but an inventory made by a person as 


administrator prior to his appointment as guardian 
is not competent as an admission to affect the sure¬ 
ties on his bond given as guardian.®® 

Annual returns or settlements are admissible in 
behalf of the guardian in corroboration of his tes¬ 
timony.®® Also they are admissible against him 
and his sureties®^ for various purposes, such as ad¬ 
missions,®® or as evidence of what was done and 
of the truth of the statements contained in them,®^ 
or for the purpose of identifying certain notes as 
notes formerly in the guardian’s possession.®*^ 

Evidence of the balance in the hands of a guard¬ 
ian, as shown by the record of the clerk’s annual 
account, is admissible against the surety on the 
guardian’s bond.®® 

An itemized statement of account presented by 
the guardian to the ward immediately prior to the 
execution of a receipt or release by the ward dis¬ 
charging the guardian from all liability has been 
held not to be a part of the res gestae of the trans¬ 
actions referred to therein, but to be a part of the 
transaction which culminated in a full and complete 
settlement and as such is admissible in evidence.®® 

A final report has been held inadmissible until 
approved by the proper court.! 

Prior judicial settlement or judgment against 
guardian. Where a prior final settlement or judgment 
against the guardian establishing his liability is con¬ 
sidered conclusive or prima facie evidence against 
the surety, see supra § 205, such a settlement or 
judgment is admissible in evidence against the sure¬ 
ty in an action on the bond,® especially if the surety 
was a party to the action or proceeding in which 
such final settlement or judgment was had,® and 
this has also been held true although the sureties 
were not cited to appear in the proceedings for set- 


82. Ind.—Peelle v. State, 21 N.E. 
288, 118 Ind. 512. 

83. Okl.—Lyons v. Fulsom, 153 P. 
868. 54 OkL 84. 

84. Okl.—^iSItna Accident & Liability 
Co. V. Langrley, 174 P. 1046, 68 Okl. 
283. 

85. Tex.—Mlnchew v. Case, Civ. 
App., 143 S.W. 366. 

86. Md.—Olarke v. State, 8 Gill & J. 
111 . 

87. Md.—Clarke v. State, supra. 

88. N.C.—Butler v. Durham, 38 N. 
a 589. 

89. Ind.—Britton v. State, 17 N.E. 
254, 116 Ind. 55. 

SOu U.S.—U. S. V. Bender, C.C.D.C., 
24 F.Cas.No.14,567, 6 Cranch C.C. 
620. 


91. lid.—Green v. Johnson, 3 Gill & 
J. 389. 

92. Ga.—Johnson v. McCullough, 69 
Ga. 212. 

93. N.C.—Coggins v. Flythe, 18 S. 
B. 96, 113 N.C. 102. 

9^ Mo.—State y. Booth, 9 Mo.App. 
683—State v. Engelke, 6 Mo.App. 
356. 

95. Mo.—State v. Richardson, 29 Mo. 
App. 696—State v. Rosswaag, 3 
Mo.App. 11. 

96. Ran.—^Morgan v. American Sure¬ 
ty Co., 176 P. 676, 103 Kan. 491. 

97. Ind.—French v. State, 81 Ind. 
161. 

Statemant InsnAoleiit 
Sometimes a statement In a return 
is deemed- Insufficient to Justify its 
admission In, evidence for the pur¬ 

410 


pose of Identifying a certain note as- 
part of the ward’s estate.—Cranford 
V. Brewster, 67 Ga. 226. 

98. N.C.—Loftin v. Cobb, 36 S.E. 230, 
126 N.C. 68. 

99. Mo.—Flnnell v. Kellogg, 186 S. 
W. 1169, 194 Mo.App. 342. 

1. Ind.—^Beeble v. State, 62 Ind. 26. 

2. Ill.—Ryan v. People, 46 N.B. 206, 
165 Ill. 143. 

La.—Carter v. .fflltna Casualty & Sure¬ 
ty Co. of Hartford, Conn., 115 So. 
662, 166 La. 478. 

Judgment setting aside a settle¬ 
ment and decree thereon Is admis¬ 
sible against the sureties.—^Douglass 
V. Ferris, 18 N.T.S. 686, 63 Hun 413, 
modified on other grounds 33 N.B. 
1041, 138 N.Y. 192, 34 Am.S.R. 435. 

3. Tex.—American Indemnity Co. v. 
Padgett, Civ.App., 136 S.W.2d 254. 
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tlement^ So a judgment and an execution returned 
nulla bona, rendered and issued in a suit brought 
against the guardian as such to establish a devasta¬ 
vit, are admissible in evidence in an action against 
the sureties,® notwithstanding the judgment has be¬ 
come dormant.® So a settlement by a guardian with 
the probate court, after his removed, may be given 
in evidence,7 although the rule is otherwise as to 
a return made after removal where it was not ap¬ 
proved by the court and was improperly put on rec¬ 
ord.® However, it has also been held that the rec¬ 
ord of a recovery against a guardian in an action 
against him alone is inadmissible against his sure¬ 
ties,® and that the record in another suit is not ad¬ 
missible to show an allowance of expenses where 
it may, and apparently does, include expenses not 
chargeable against the guardian and sureties in the 
present suit.^® 

Where a prior judgment fixing the liability of 
the guardian is considered conclusive on the surety 


and not subject to collateral attack, evidence by the 
surety that the guardian did not receive property 
charged to him by such judgment is inadmissible,^^ 
as is evidence that the dissipation of property 
charged to the guardian in such judgment took place 
before the execution of the bond as additional se- 
curity.i* 

d. Weight and Sufficiency 

The essential elements of the cause of action and 
defenses thereto must be established by sufficient evi¬ 
dence In actions on guardianship bonds. 

The usual rules governing the weight and suffi¬ 
ciency of the evidence in civil actions, as discussed 
in Evidence § 1016 et seq, are applicable in actions 
on gniardianship bonds. Accordingly the essential 
elements of the cause of action or defense must be 
established or sustained by sufficient evidence,^® 
and the findings and judgment in the case must be 
supported by such evidence,!^ circumstantial evi- 


4i S.C.—^Kenner v. Caldwell, 8 S.C. 
Bq, 149, 21 Ain.D. 538. 

5. Ga.—Carter v. Coleby, 8 Ga. 861 
—^Bryant v. Owen, 1 Ga. 365. 

6. Ga.—Carter v. Cojeby, 8 Ga. 861. 

7. Ind.—State v. Strange, 1 Ind. 638. 

8. Ga.—^Hudson v. Hawkins, 4 S.EL 
682, 79 Ga. 274. 

9. N.a—McKellar v. Bowell, 11 N. 
a 84. 

la Mo.—state V. Smith, 120 S.W. 
614, 139 Mo.App. 101. 

11. Mont.—Ollverl v. Maroncelll, 22 
P.2d 1064, 94 Mont. 476. 

18. Minn.—Lyngen v. Tessum, 211 
N.W. 814, 169 Minn. 804. 

13. AoUob. for conversion 
Where the action la for the recov¬ 
ery of money converted by the guard¬ 
ian, evidence In support thereof must 
be the same as Is required In an or¬ 
dinary suit for conversion.—^McDon¬ 
ald V. People, 64 P. 868, 12 Colo.App. 
98. 

Proof of ratlfloatlon by ward 
In suit by ward after reaching map< 
jorlty to recover money unlawfully 
lent by guardian, the facts that notes 
and mortgage securing loan were de¬ 
livered to ward after she reached her 
majority and that she made some 
effort to collect them were not con¬ 
clusive proof of ratification of loan. 
—Link V. Frlou, 166 So. 719, 116 Pla. 
837. 

Ooiixt”8 approval of axpandttnras 
To make out ordinary's approval 
of guardian's expenditures of corpus 
of ward's estate by approval of 
regular returns of guardian showing 
on their face that expenses exceeded 
Income, guardian should Introduce In 
evidence exemplification from records { 


> of court of ordinary.—^Banister v. 
Bagley, 193 S.H. 480, 66 Ga.App. 616. 

Evldenoo held suAcleiLt 

(1) To establish amount of misap¬ 
plication.—American General Ins. Co. 

V. Nance. Tex.Clv.App., 60 S.W.2d 
280, error refused. 

(2) To establish conversion by 
guardian.—Title Guaranty & Surety 
Co. V. State of Missouri ex reL and 
to Use of Stormfeltz, C.CIA.M 0 ., 106 
F.2d 496. 

(3) To show breach of bond.—^In 
re Kincaid's Guardianship, 6 P.2d 
212, 138 Or. 664, 78 A.L.R. 667. 

(4) To show that expenditure by 
guardian without direction of the 
court was not a reasonably safe and 
prudent Investment—National Sure¬ 
ty Co. V. Taylor's Guardian, 266 S. 

W. 642, 200 Ky. 728. 

(6) To show that surety company. 
In executing bond. Intended to sub¬ 
stitute Itself as surety In place of 
former security so that surety com¬ 
pany was primarily responsible to 
ward.—Gulllck v. Slaten, 168 S.B. 
697, 169 S.C. 244. 

HvldeBoo held InsuffioleiLt 

(1) To disprove conversion by 
guardian.—^Title Guaranty & Surety 
Co. V. State of Missouri ex ret and 
to Use of Stormfeltz, CGA-Mo., 106 
r.2d 496. 

(2) To establish collusion so as to 
preclude ward from recovering.— 
Continental Casualty Co, v. Acker¬ 
man, 2 N.K.2d 778, 62 Ohio App. 16. 

(8) To establish right of offset.— 
Title Guaranty & Surety Co. v. State 
of Missouri ex rel. and to Use of 
Stormfeltz, supra. 

(4) To show liability of surety 
under special sales bond.—^National 
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' Surety Co. v. Hemphill, Tex.Clv.App., 
13 S.W.2d 921, error refused. 

(5) Other instances see 28 C.J. p 
1818 note 38 [b]. 

Conclusive or prlma facie effect of 
settlements, orders thereon. Judg¬ 
ments and decrees see supra 5 206. 
14. Judgmant estabUshlag liability 
of guardian In action to which sure¬ 
ty was party Is sufficient proof of 
such liability to support Judgment 
against surety on bond.—^American 
Indemnity Co. v. Padgett, Tex.Clv. 
App., 186 S.W.2d 264. 

Evidence held suillcient 

(1) To sustain findings generally. 
U.S.—Title Guaranty & Surety Co. 

V. State of Missouri ex rel. and 
to Use of Stormfeltz, C.C.A.M 0 ., 105 
F.2d 496. 

Ky.—Center v. Rose, 67 S.W.2d 698, 
262 Ky. 463. 

N.M.—^Lopez V. Lopez, 205 P. 897, 28 
N.M. 62. 

N.D.—-Westman v. Middlewest Trust 
Co., 288 N.W. 176, 68 N.D. 691. 

28 C.J. p 1318 note 38 [a] (2). 

(2) To sustain finding of no fraud 
or collusion.—^In re LeFevre's Guard¬ 
ianship, 113 P.2d 1014, 9 Wa8h.2d 
146. 

(3) To sustain finding that minor 
wards earned their board and keep 
so that guardian could not charge 
against guardianship fund expendi¬ 
tures allegedly made for their main¬ 
tenance during such period.—Lyerly 
v. Yeadon, 19 S.B.2d 648, 199 S.C. 
863. 

(4) To sustain Judgment against 
guardian and his surety.—Title Guar¬ 
anty A Surety Co. v. State of Mis¬ 
souri ex rel. and to Use of Storm¬ 
feltz, C.C.A.MO., 106 F.2d 496. 

(5) Other instances.—Carter 
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dence beingc sufficient in some cases.^® 

The bond produced in evidence must be the bond 
on which the action was brought.^® 

The recital of a guardian’s appointment in his 
bond is sufficient evidence thereof.^^ 

An inventory filed by the guardian, acknowledg¬ 
ing the receipt of assets, is prima facie but not con¬ 
clusive evidence against the surety on the bond.^® 

Where suit is brought on the bond of a guardian 
who is also administrator of the estate of which his 
ward was a distributee, the fact that as guardian he 
had receipted to himself as administrator for a cer¬ 
tain sum received from the estate is prima facie 
evidence of indebtedness as against his sureties.^® 

In an action on a sale bond, evidence of a sale 
made in accordance with the statutes regulating it, 
and that the proceeds had been received by the 
guardian, makes out a prima facie case, and a de¬ 
murrer to the evidence is properly overruled.^® 

§ 219, — Trial, Judgment, and Review 

a. Trial 

b. Judgment and execution 

c. Review 

a. Trial 

As In civil actions generally, questions of fact should 
be submitted to the Jury In actions on guardianship bonds 


39 O.J.S. 

triable before a jury, while questions of law therein are 
for the court. 

In an action on a guardian’s bond tried before a 
jury, issues of fact should be submitted to the ju¬ 
ry,with proper instructions by the court,while 
questions of law, such as the construction of the 
bond, should be determined by the court.^® 

Stay of action. An action on a gpiardian’s bond 
may be stayed in a proper case, as where it has been 
improperly instituted,or where a full and final 
settlement should first be had in another court.^® 

Dismissal and nonsuit. It is not error to allow 
plaintiff to dismiss as to the sureties on the first 
bond, where the sureties on the second had asked no 
relief against them, and the defalcation had been 
made after they were discharged. 2® 

Trial in equity. Although plaintiff’s petition ten¬ 
ders a jury issue, yet where defendant asserts no 
defense other than by a cross petition setting up 
new matter constituting an equitable cause of ac¬ 
tion, he is entitled to have the cause tried by the 
court as a proceeding in equity.27 

Where all the cosureties are defendants, and any 
equities or right of contribution that may exist be¬ 
tween them may be worked out in a separate suit, 
they have no right to delay plaintiff by having the 
case transferred to a court of equity.^® In accord¬ 
ance with the general rule, discussed in Equity § 
67, where a court of chancery has obtained juris- 


.ffltna casualty & Surety Co. of Hart¬ 
ford, Conn., 115 So. 662, 165 La. 478— 
28 C.J. p 1818 note 38 [aj. 

Evidence held Insufficient 

(1) To support judgment against 
surety on deceased guardian’s bonds 
on Issue whether wards’ money was 
legally expended for their education 
and maintenance.—U. S. Fidelity & 
Guaranty Ca y. Inman, 65 S.W.2d 
889. 

(2) To support verdict against 
surety.—Banister v. Bagley, 193 S.B. 
480, 56 GcuApp. 615. 

(3) To warrant finding as matter 
of law of guardian’s negligence In 
placing wards* funds on deposit in 
bank which failed.—Gross v. Butler, 
173 S.B. 866, 48 Ga.App. 750. 

15. Kecelpt of propeorty by guard¬ 
ian 

Circumstantial evidence was held 
sufficient to establish guardian’s re¬ 
ceipt of amounts represented by in¬ 
surance companies’ checks In pay¬ 
ment of minor’s claims as benj^flclary 
of deceased employee.—^American 
General Ins. Co. v. Nance, Tex.Clv. 
App., 60 S.W.2d 280, error refused. 

16. La.—Stafford v. Moore^ 11 La. 

. 507. 


17. HL—^Hyan v. People, 46 N.B. 206, 
165 Ill. 143, affirming 62 Ill.App. 
865. 

Mo.—State v. Williams, 77 Mo. 463 
—State V. Richardson, 29 Mo.App. 
595. 

Bstoppel to deny recital of appoint¬ 
ment see supra § 206. 

18. Tex.—Jones v. Puckett, Civ.App., 
275 S.W. 179, 181. citing Corpus 
Juris. 

28 C.J. p 1318 note 42. 

19. Ga.—Weaver v, Thornton, 63 Ga. 
655. 

28. Mo.—State v. Weaver, 4 S.W. 
697, 92 Mo. 673. 

21. Tex.—Southern Surety Co. v. 
Peden, Com.App., 286 S.W. 976, re¬ 
versing Southwestern Surety Ins. 
Co. V. Peden, Civ.App., 223 S.W. 
1114. 

28 CJ. p 1318 note 46. 

Solvency of former guardian 
Former guardian’s solvency from 
time of giving new guardian unpaid 
check until after latter’s settlement 
was for Jury,. In action against sure¬ 
ty for amount thereof.—^Fidelity & 
Casualty Co. of New York v. Miller’s 
Guardian, 29 S.W.2d 696, 236 ICy. 109. 

Evldenoe held Insufflolent to raise 
Jury question as to whether guardian 
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failed to exercise due care or showed 

bad faith in making loans.—Robin¬ 
son V. Ham, 200 8.0. 903, 216 N.G 24. 

22. Tex.—Southern Surety Co. v. Pe¬ 
den. Com.App., 236 S.W. 976, re¬ 
versing Southwestern Surety Ins, 
Co. V. Peden, Clv.App., 223 S.W, 
1114. 

28 aJ. p 1319 note 47. 

Erroneous instruotlon properly re- 
, fused 

Mo.—State ex rel. Hardy v. Parris, 47 
S.W.2d 198, 226 Mo.App. 1007. 

83. Tex.—^American General Ins. Co. 
V. Nance, Civ.App., 60 S.W.2d 280, 
error refused. 

84. N.T.—Cuddeback v. Kent, 5 
Paige 92. 

25. U.S.—^Robb v. Perry, C.C.Iowa, 
35 F. 102. 

Final settlement as condition prece¬ 
dent to suit on bond see supra § 
213 d. 

26. Tex.—Homung v. Schramm, 64 
SW. 616, 22 Tex.Civ.App. 327. 

28 C.J. p 1318 note 46. 

27. Ohio.—Gantz v. Gease, 91 N.BJ. 
872, 82 Ohio St 34. 

2% Ark,—^Beakley v. Cunningham, 
166 S.W. 269. 112 Ark. 71. 
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diction of the cause for one purpose, it may retain 
it generally and proceed to a final determination of 
all the matters in issue.^^ 

b. Judgment and Execution 

The Judgment In an action on a guardian's bond 
mustp as a general rule, be In accord with the pleadings, 
evidence, and findings, and comply substantially with 
applicable statutes. 

As in civil actions generally, the j’udgment must, as 
a general rule, be in accord with, and be supported 
by the pleadings,30 evidence,3i and findings.32 Judg¬ 
ment should not be rendered for an amount larg¬ 
er than that authorized by the pleadings,38 although 
it has been held that it should be rendered in form 
for the penal sum of the bond to be discharged on 
payment of the damages sustained.34 Where the 
bond is for the payment of money generally, the 
judgment should not be for payment in gold.35 

The form and provisions of the judgment are 
sometimes prescribed by statute,36 but, where such 
statutes exist, a substantial compliance with the 
statute is sufficient.37 

In a proper case, judgment may be taken by de¬ 
fault in an action on a guardian’s bond.38 

Fmdifkgs, A special finding made by the court 
may be disregarded as surplusage where it was not 
within the issues and did not affect the legal rights 
of the parties.33 


§ 219 

Judgment on pleadings. Judgment should not be 
rendered for defendant on die pleadings because of 
a mistake in the petition which is apparent on its 
face and which has not misled the adverse party in 
the preparation of his case.46 

Conditional judgment. The judgment may be 
made conditional if the circumstances so require,4i 
and ordinarily it should be so framed that it shah 
be enforced against the sureties only in the event 
that the money cannot be recovered from the prin- 

cipal.42 

Joint or several judgment. It has been held, that, 
notwithstanding a statutory provision permits an 
action on the bond to be maintained against any or 
all of the persons liable thereon, as discussed su¬ 
pra § 216 b, if the guardian and the surety be sued 
in one action, judgment cannot be rendered against 
the surety alone if the guardian is not defaulted or 
dismissed from the action.43 So, on a decision for 
plaintiff in an action against two joint sureties of 
whom only one answers, judgment should be ren¬ 
dered against both.44 It has also been held, how¬ 
ever, that judgment may be rendered against the 
surety alone where the guardian is deceased and 
his administrator took no part in the suit other than 
to file an uncontroverted answer alleging that the 
guardian’s estate was insolvent.^® 

Where one of several wards sues without join¬ 
ing the others, the judgment should not direct the 


29. Ohio.—Gantz v. Geaae, 91 N.H. 

872, 82 Ohio St 84. 

28 C.J. p 1319 note 53. 

Batifloatlou of wrongTol loan 
In suit by ward after reaching ma¬ 
jority to recover money unlawfully 
lent by guardian, question of ward's 
ratification of loan after reaching her 
majority was for determination by 
the chancellor, where there was no 
conclusive proof of ratification.— 
Link V. Frlou, 166 So. 719, 116 Fla. 
337. 

TTnauthozlsed purohase of realty 
Court of equity, having held that 
funds of Infant were never properly 
invested in land by his guardian, had 
authority to direct master commis¬ 
sioner to convey such land to guard¬ 
ian or his surety in a Judgment in 
favor of infant for funds Improper¬ 
ly invested.—Gee v. Womack, 263 S. 
W. 6, 203 Ky. 718. 

3U Recovery over 
Where a surety sued on a deceased 
guardian's bond for his minor chil¬ 
dren prayed for Judgment over 
against the children’s share in the 
guardian's estate, but failed to allege 
in the plea over that there was prop¬ 
erty belonging to guardian's estate 
over and above any indebtedness 
chargeable against it, or that the 


Judgment recovered against him 
could not be established as a claim 
against the guardian’s estate, the 
only proof being that certain prop¬ 
erty of deceased guardian was being 
administered, it was held that there 
was no sufficient basis for a recov¬ 
ery against the children for any 
amount whatever.—Jones v. Puckett, 
Tex.Civ.App.. 276 S.W. 179. 

31. Tex—Jones v. Puckett, supra. 

32. Findings h^d snfllolent to sus¬ 
tain Judgment.—^Title Guaranty & 
Surety Co. v. State of Missouri ex 
rel. and to Use of Stormfeltz, C.C.A. 
Mo., 106 F.2d 496. 

33. Ky.—^Hutchinson v. Jett, 8 Ky. 
Op. 160. 

Amount of bond as limit 
In action on guardian’s bond, 
where ward in each cause of action 
had prayed for Judgment on bond 
and no more, he was not entitled to 
any recovery greater than amount 
of bond.—^Tltle Guaranty & Surety 
Co. V. State of Missouri ex reL and 
to Use of Stormfeltz, C.C.A.Mo., 106 
F.2d 496, under Missouri statutes. 

34. N.C.—Anthony v. Estes, 8 S.BL 
347, 101 N.C. 641. 

28 aj. p 1319 note 64. 

Amount of liability see supra 9 209. 
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35. Cal.—^Fox v. Minor, 32 CaL 111, 
91 Am.D. 566. 

36. R.I.—Bogman v. Gibbs, 82 A. 
262, 33 B.I. 478. 

28 C.J. p 1319 note 65. 

37. Mo.—State v. Smith, 168 S.W. 
494, 171 Mo.App. 67. 

3a Md.—State v. Steibel, 31 Md. 
34. 

28 C.J. p 1319 note 67. 

39. Ind.—^Higgins v. State, 87 Ind. 
282. 

4a B^sr.—Clement v. Hughes. 16 S. 
W. 368, 17 S.W. 286, 13 Ky.L. 362. 

41. N.a —State V. Peebles. 67 N.O. 
97. 

4a Fla.—^Hendry v. Clardy, 8 Fla. 
77. 

Ky.—^Patton v. Patton, 3 B.Mon. 160. 

4a m.—People V. National Surety 
Co., 238 I11.APP. 176. 

Joint or several Judgments generally 
see the C.J.S. title Judgments f 
86, also 83 C.J. p 1124 note 96-p 
1129 note 66. 

44. Ky.—Boyd v. Gault, 3 Bush 644.. 

46. Okl.—^Equitable Surety Co. v.. 
Sapp, 187 P. 917, 77 OkL 221. 



GUARDIAN AND WARD—GUA8TALD 


39 C.J.S. 


§ 219 

shares of the wards not joined to be paid by the 
sureties to the defaulting guardian.^® 

It has been held that a judgment may be valid 
against the guardian even though void as to the 
surety. 

Assessment of damages. On an application to 
have damages assessed after judgment against prin¬ 
cipal and sureties on a guardian’s bond, they can¬ 
not set up any defenses as to liability on the bond.^® 

Effect on ward. The judgment in a statutory pro¬ 
ceeding by the attorney general on the bond has 
been held not to bar a bill by the ward for an ac¬ 
counting against the former guardian and his sure¬ 
ties, where the ward was not properly a party to 
such proceeding.^® 

Conclusiveness against guardian of judgment 
against surety. A guardian who refused to defend 
an action by the ward against the surety, when re¬ 
quested to do so, is bound, in the absence of fraud, 
by the judgment therein, and may not contest it 
in a subsequent action by the surety to recover the 
amount paid thereon.®® 

Execution. An execution may issue against the 
sureties of the guardian in a proper case,®i but not 
otherwise.®® Likewise execution may be enjoined 
in a proper case.®® 

It is erroneous for the decree to direct both an 
execution and a sale of land purchased by the 
guardian with the funds of the ward.®^ 


c. Review 

In the absence of specific statutory provisions, 
questions arising in the review of actions on guard¬ 
ians’ bonds by appeal or error proceedings are con¬ 
trolled by the general rules discussed in Appeal and 
Error. 

Examine Pocket Parts for later cases. 

§ 220. - Costs 

In a proper case, costs may be allowed against the 
surety In an action on a guardian's bond. 

The sureties of a guardian may be charged with 
costs in a proper case, as where they have shown a 
disposition to defeat the recovery of an amount 
which might have been easily ascertained, and when, 
by the interposition of improper defenses, they have 
largely increased the costs of the litigation.®® 
Where a guardian settled with his ward after her 
marriage and during her minority, and a suit 
brought on his bond for a breach thereof in not 
appearing and filing an accoimt as he had been or¬ 
dered to do is discontinued, the guardian is not 
entitled to costs.®® 

Attorney*s fees. Under some statutes imposing 
liability on the surety for attorney’s fees if he fails 
to pay on demand, such fees are not allowable if 
the amount of the recovery against the surety is 
smaller than the amount claimed.®*^ 

Cost bond. Statutes requiring a nonresident plain¬ 
tiff to file a cost bond are applicable to a nonresi¬ 
dent relator for whose use an action on the bond 
of the guardian is brought.®® 


GUABBIAN'SHIP. See Guardian and Ward § 1. 

GUARDIAITCJS. A gnardian, warden, or keeper.^ 

GUdARD WIRE. See Guard ante p 1 note 12(5). 

GUARENTIGIO. In Spanish law, a term applied to 
that provision of a contract which authorizes its 
judicial enforcement and which, according to some. 


although not the prevailing, opinion is indispensa¬ 
ble.® 

GUARNIMENTUM. In old European law, a provi¬ 
sion of necessary things, a furnishing or garnish¬ 
ment.® 

GTJASTALD. One who had the custody of the 
royal mansions.^ 


46. Miss.—Loyd v. Doll. 11 So. 608. 

47. Tenn.—Crank v. Flowers, 4 
Helsk. 629. 

28 C.J. p 1319 note 67. 

48. N.J.—^In re Dean, 88 N.J.Eq. 
201 . 

49. N.C.—^Becton v. Becton. 56 N.C. 
419. 

28 C.J. p 1319 note 69. 
eOL Okl.—ScLzon V. National Surety 
Co., 264 P. 885, 129 Okl. 300. 
Conclusiveness as agrainst principal 
of adjudication against surety see 
tile C.J.S. title Principal and Sure¬ 


ty § 327, also 50 C.J. p 268 note 70 
et seq. 

51. Ala.—Chajicy v. Thweatt, 8 So. 
283, 91 Ala. 329. 

28 C.J. p 1319 note 70. 

52. Ala.—^Hamner v. Mason, 24 Ala. 
480. 

28 C.J. p 1319 note 71. 

53. Mo.—Wilhite v. Perry, 66 Mo. 
App. 453. 

54. Ky.—^Edmonds v. Morrison, 6 
Dana 223. 

55. Fla,—^May v. May, 19 Fla. 873. 
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Liability on bond for costs of former 
litigation see supra S 209. 

66. Me.—Wing v. Rowe, 69 Me. 282. 

57. La,—^Pecastaing v. Globe Indem¬ 
nity Co., 145 So. 359. 176 La, 31— 
Townsend v. Atterberry, 132 So. 
411. 171 La. 885. 

58. Ind.—State v. Roche, 91 Ind. 
406. 

1. Black L.D. 

2. Escriche Dlcclonarlo. 

3. Black L.D. 

4. Black L.D. 



89 C.J.S. 


GUBEBNATOR—GUEST 


GUBEBNATOR. Latin, in Roman law, the pilot or 
steersman of a ship.^ 

GUEBILliA PARTY. In military law, an independ¬ 
ent body of marauders or armed men, not regularly 
or organically connected with the armies of either 
belligerent, who carry on a species of irregular war, 
chiefly by depredation and massacre.® 

GUERFI or GUBRPY. Law French, abandoned, 
left, or deserted.*^ 

GUERRA or GUERRE. War,® in Spanish and 
French respectively. 

GUESS. A word technically implying a doubt, but 
it is sometimes used merely as a colloquialism, and 
is not intended to be understood in its literal or 
technical sense.® 

''Guess” has been sometimes used as synonymous 
with "speculate,” or "speculation it has been 
distinguished from "estimate” see 31 C.J.S. p 184 
note 56; and "guesswork” has been contrasted with 
"evidence” or "inferenee.”il 

GUESSER. One who gives an opinion without 
means of knowing.^® 

GUEST. The word is descriptive of a relationship 
known to the common understanding.^® Besides its 
somewhat narrow technical signiflcance in statutes, 
it has a broad, general meaning,^^ implying both a 
social relationship and the existence of a host;^® 
and has been defined in general, as meaning a per¬ 
son entertained in one’s house or at one’s table, 


a visitor entertained without pay;l® a person re¬ 
ceived and entertained at the house of another, a 
visitora visitor sojourning in the house, or en¬ 
tertained at the table, of another;^® hence a per¬ 
son to whom the hospitality of a home, club, etc., is 
extended.!® The term is applied with little respect 
to the duration of the call or visit, and whether or 
not the person be present by invitation.®® Mem¬ 
bers of an evening party, persons invited to dinner, 
and relatives or friends making a long sojourn have 
all been said to be "guests” in this general sense.®! 

More specifically, it has been defined as one who 
resorts to, and is received at, an inn or hotel see 
the C.J.S. title Innkeepers § 3, also 32 C.J. p 533 
note 88-p 538 note 79; also as a person who ac¬ 
cepts a ride in any vehicle without giving compen¬ 
sation therefor,®® thus negativing any relation of 
carrier and passenger for hire.®® 

In this latter application, and as used in so called 
"guest statutes,” other definitions are set out, and 
a discussion of the degree of care required with ref¬ 
erence to automobile guests is contained, in the C.J. 
S. title Motor Vehicles §§ 399, 400, also 42 C.J. p 
1055 note 35-p 1057 note 60. 

Colloquially, and sometimes judicially, "guest” 
has been used interchangeably with "visitor;”®^ and 
it has been compared with, or distinguished from, 
"boarder,” "lodger,” or "tenant” see the C.J.S. title 
Innkeepers § 3, also 32 C.J. p 537 note 62-p 538 
note 79, also from "passenger” or "passenger for 
hire” see the C.J.S. title Motor Vehicles §§ 398-400, 
also 42 C.J. p 1054 note 23-p 1057 note 60, and 
"visitor.”®® 


6. Black L.D. 

6. Black Li.D. 

7. Black L..D. 

& Black Li.D. 

9. Iowa.—Croft v. Chicago, R. I. & 
P. R. Co., 109 N.W. 723, 726, 134 
Iowa 411. 

Importi micertaliLty 

It Is at best a conjecture, a ran¬ 
dom Judsrment.—Stevens v. Cincin¬ 
nati Tlmes-Star Co., 73 N.B. 1058, 
1061, 72 Ohio St 112, 106 Am.S.R. 
586. 

Min oommon paxlanoe^ 'suppose* 
and 'aruess* are frequently used as 
expressions of the speaker’s enlight¬ 
ened opinion, though they aib mbre 
apt for the expression of conjec- 
tura**—Counclll v. Mayhew, 55 So. 
314, 317, 172 Ala. 295. 

IOl Ohio.—Ochsner v. Cincinnati 
Traction Co., 16 Ohio App. 204, 206. 

11. Wyo.—Wright v. Conway, 242 
P. 1107, 1110, 34 Wyo. 1. 

12. Ohio.—Stevens y. Cincinnati 


Tlmes-Star Co., 73 N.E. 1058, 1061, 
72 Ohio St 112, 106 Am.S.R. 586. 

13. Ala.—^Harris v. Snider, 134 So. 
807, 808, 223 Alsu 94. 

14. Ind.—^Long v. Archer, 46 N.E.2d 
818, 822. 

16. Mich.—Crook v. Eckhardt, 275 
N.W. 739, 742, 281 Mich. 703—Mc¬ 
Guire Y. Armstrong, 265 N.W. 745, 
747, 268 Mich. 152. 

Tenn.—Chumley v. Anderton, 103 S. 
W.2d 331, 335, 20 Tenn.App. 621. 

18. XJ.S.—George v. Stanfield, D.C. 

Idaho, 33 F.Supp. 486, 488. 

Conn.—Gledhlll v. Connecticut Co., 
183 A. 379, 380, 121 Conn. 102. 
Mich.—^People v. Hancock, 132 N.W. 

448, 166 Mich. 654, 656. 

Or.—^Albrecht v. Safeway Stores, 80 
P.2d 62, 66, 169 Or. 331. 

17. U.S.—Cleaves v. Punk, D.C.Okl., 
3 F.Supp. 804, 805. 

Mich.—People v. Hajicock, 132 N.W. 
443, 166 Mich. 654, 656. 

18. Mich.—Langford v. Rogers, 270 
N.W. 692, 695, 278 Mich. 310—Peo- 

415 


pie V. Hsincock, 132 N.W. 443, 166 
Mich. 654, 656. 

19. IT.S.—George v. Stanfield, D.C. 
Idaho, 38 F.Supp. 486, 488. 

Conn.—Gledhlll v. Connecticut Co., 
183 A. 379, 380, 121 Conn. 102. 

Or.—^Albrecht v. Safeway Stores, 80 
P.2d 62, 65. 159 Or. 831. 

20. U.S.—Cleaves v. Funk, D.C.Okl., 
8 F.Supp. 804, 805. 

Mich.—^People v. Hancock, 132 N.W. 
443, 166 Mich. 654, 666. 

21. U.S.—Cleaves v. Funk, D.C.Okl., 
3 F.Supp. 804, 805. 

Mich.—^People v. Hancock, 132 N.W. 
443, 166 Mich. 654, 656. 

22. Mich.—Langford v. Rogers, 270 
N.W. 692, 695, 278 Mich. 810. 

23. Alsu—^Baker v. BsUser, 124 So. 
740, 742, 220 Ala. 201. 

24. Mich.—^People v. Hancock, 182 
N.W. 443, 166 Mich. 654, 656. 

N.Y.—Odell V. New York Cent & 
H R. R. Co., 46 N.Y.S. 464, 465, 18 
App.Div. 12. 

25. N.Y.—Odell v. New York Central 
& H. R. R. Co., suprsu 



OUEST-TAKER—GUILTY 


89 C.J.S. 


GUEST-TAEEB. An agister, one who took cattle 
in to feed in the royal forests.^® 

G-UET. In old French law, watch.^^ 

GUIA. In Spanish generally, a gnide; and in law 
a customs receipt showing that the bearer has paid 
the proper duties also a right of way for narrow 
<3arts.29 

GUIDAGE. In old English law, that which was 
given for safe conduct through a strange territory, 
or another’s territory; also the office of guiding 
travelers through dangerous and unknown ways.s® 

GUIDATIOO. In Spanish law, a document of safe- 
conduct or security; in some parts a certain fee or 
tribute i)aid by travelers toward the maintenance 
of highways.® 1 

GUIDE. The primary signification is to conduct, 
lead, or show the way to; and its secondary mean¬ 
ing is to control, to direct, or regulate; to manage, 
or give direction to.®® Sometimes, however, it may 
he used in the sense of advise, negativing any im¬ 
plication of pointing out with authority or directing 
as a superior,®® and, in this sense, has been distin¬ 
guished from "direct” see 26 C.J.S. p 1316 note 90. 

GUIDE PLATE. Generally, an iron or steel plate 
fo be attached to a rail for the purpose of guiding 
hack on the rail wheels which have been thrown ofi 
the track.®^ 

GUIDOlir. An old and well-known form of a small 
fiag or streamer; it is broad near the stafi and 
notched, pointed or rounded at the other end; and 
is used for a variety of purposes, among others, 
as the flag of a guild or fraternity.®® 

GUILD. See Gild and Guild 38 C.J.S. p 924 notes 
1-4. 


GUILDEB or GULDEN. A word which is said to 
refer to a Dutch coin, and to be sufficiently Angli¬ 
cized to justify its use, particularly in commerce, 
as a translation of the Polish word “zlotych,” sig¬ 
nifying a piece of money; also called a “florin.”®® 

GUILDHALL. See Gild or Guild 38 C.J.S. p 924 
note 4. 

GUILEPUL. Full of guile; deceitful; artful; 
wily; cunning.®7 As synonymous with “fraudulent” 
see Fraudulent 37 C.J.S. p 836 note 14. 
GUILLOTINE. An instrument for decapitation, 
used in France for the infliction of the death penal¬ 
ty; it consists of a heavily weighted knife-blade 
which moves perpendicularly between grooved posts 
and is made to fall from a considerable height upon 
the neck of the victim, who is immovably fixed in 
position to receive the impact.®® 

GUILT. That quality which imparts criminality to 
a motive or act, and renders the person amenable to 
punishment by the law; that disposition to violate 
the law which has manifested itself by some act al¬ 
ready done; the opposite of “innocence.”®® 

GUILTY. The word connotes evil, wrongdoing, or 
culpability;^® implies violation of law, a commission 
of an act, or omission of a duty, under circumstanc¬ 
es which render the commission or omission unlaw¬ 
ful ;4i refers to a conscious and culpable act,^® or 
to intentional wrongdoing;^® and is the word used 
by a prisoner in pleading to an indictment when he 
confesses the crime of which he is charged, or by 
the jury in convicting,although it does not nec¬ 
essarily mean or require conviction, or the finding 
of a jury.^® It has been defined as meaning crim¬ 
inal;^® having guilt, justly chargeable with a crime, 
not innocent responsible for a delinquency, 
crime, or sin;^® also, having committed a crime or 
tort.^® 


ae. Black L.D. 

27. Black L.D. 

28. Bscriche Dlcclonarlo. 

29. Black 1j.D. 

3a Black L.D. 

31. Bscriche Dlcclonarlo. 

32. Century D. 

33. Ind.—Davis v. Chase, 64 N.B. 88, 
89, 169 Ind. 242, 95 Am.S.R. 294. 

134. Black L.D. 

35. U.S.—Caldwell v. Powell, C.O, 
Pa., 71 F. 970, 971. 

“Childoa de la Iffex” 

The French name of a treatise on 
maritime law, by an unknown author, 
rsupposed to have been written about 
*1671 at Rouen, and considered, in 


continental Europe, as a work of high 
authority.—^Black L.D. 

36. Rex V. Harris, 7 C. & P. 416, 
420, 32 E.aL. 684. 

^'Florin” defined see 36 C.J.S. p 1031 
note 49. 

37. Century D. 
sa Black L.D. 

39. Black L.D. 

Presumption of Innocence until guilt 
proved see Criminal Law S 681. 
4a Ariz.—^Hilkert v. Canning, 119 P. 
> 2d 233, 236, 68 Ariz. 290. 

41. Miss.—Jesse v. State, 28 Miss. 
100, 103. 

48. Fla.—State ex rel. Williams v. 
Whitman, 166 -So. .705,. 116 Fla. 
196, 96 A.L.R. 1416. 
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43. U.S.—^In re Goldberg, C.C.A. 
Mich., 63 F.2d 464. 466. 

44. Black L.D. 

45. KJ.—State v. Masnlk, 8 A.2d 
701, 706, 123 N.J.Law 336. citing 
Corpus Juris. 

4a Pa.—Commonwealth v. Walter, 
83 Pa. 106, 108, 24 Am.R. 164. 

47. N.J.—State v. Masnlk. 8 A.2d 
701, 706, 123 N.J.Law 336, CLUOting 
Corpus Juris. 

Pa.—Commonwealth v. Walter, 83 Pa, 
105, 108, 24 Am.R. 154. 

4a Ariz.—^Hllkert v. Canning, 119 P. 
2d 233, 236, 58 Ariz. 290. 

4a Black L.D. 



39 C.J.S. 


GUILTY—QVMBO 


As used in civil actions for the collection of a 
forfeiture, or in actions for personal injury the term 
does not necessarily involve the element of crim¬ 
inality;®® and in this sense the word implies the 
truth of all the material averments constituting the 
offense charged.®! 

Phrases in which the word occurs are set out in 
the note.®2 

GUINEA. The name of coins formerly issued by 
the English mint, but all called in during the reigpi 
of William IV. The word now means only the sum 
of one pound one shilling, in which denomination 
the fees of counsel are always given.®3 

GUISE. Cloak or cover.®^ 

GULA-THING. A collection of customs in force in 
the southern part of Norway, said to help in under¬ 
standing the law prevailing in the northern part 
of England, where the Danish influence was strong¬ 
est.®® 

GULCH. Merely the western synonym of “ravine,” 
defined as a deep or precipitous cleft, especially the 


sharply hollowed out bed of a torrent or intermit¬ 
tent stream; a ravine, a deep golly.®® 

GULDEN. See Guilder or Gulden ante p 416 note 
36. 

GULE OP AUGUST. The first of August, being the 
day of St. Peter ad Vincula.®^ 

GULES. The heraldic name of the color usually 
called “red.” The word is derived from the Arabic 
word “gule,” a rose, and was probably introduced by 
the Crusaders.®® 

GULF. An arm of the ocean, an arm or part of 
the sea, usually an arm of the sea which seems to 
have encroached on the land.®® 

The term is more or less ssmonymous with ‘Tjay” 
see 10 C.J.S. p 213 note 42, and “sea.”®® 

GUMBO. A character of earth which holds water 
for a great length of time;®! iQi^d or clay of 
very peculiar formation and much harder to remove 
than rock.®® 


Hanoa wa aay that a man Is ^ilty 
of an offence when he has commit¬ 
ted such an offence.—Commonwealth 
V. Walter, 83 Pa. 106, 108. 24 Am. 
R. 154. 

50. Wls.—Kuder v. State. 178 N.W. 

249. 261. 172 Wls. 141. 

As neffUgent 

(1) In a finding that defendant was 
guilty of not providing an additional 
conductor for the management of 
the car, and was guilty of putting 
on cars in the management of a 
young and Inefficient conductor, and 
was guilty of not coming to a full 
stop at a certain place, etc., ‘‘guilty*’ 
should be construed to mean negli¬ 
gent—Slrk V. Marlon St. R. Co.. 39 
N.E. 421. 422 11 Ind.App. 680. 

(2) It has been held, however, 
that the word “guilty” is not synony¬ 
mous with “negligent” and should not 
be used in defining “negligence.”— 
Obrecht v. Tallentlve. 183 N.B. 295, 
297, 43 Ohio App. 376. 

51. Wls.—State v. White, 25 Wls. 

359. 362. 

53. Phrases oonstmsd 

(1) “Guilty as charged” see Crim¬ 
inal Law 89 1393-1406, with refer¬ 
ence to form and sufficiency of ver¬ 
dict generally: § 1970, specifically 
In verdicts In prosecutions under 
habitual criminal statutes. 

(2) “Guilty connection,” In com¬ 
mon 'Speech, when applied to a man 
and woman, the words Import a car¬ 
nal connection.—State v. George, 29 
N.a 821, 824. 

89CJ.S.—2T 


(3) “Guilty husband” as used In 
matrimonial suits, held to be merely 
a descriptive expression to designate 
party against whom the decree is ob¬ 
tained.—O’Neill V. O’Neill. 11 A2d 
128, 132. 18 N.J.Mlsc. 82. 

(4) “Guilty knowledge” see Crim¬ 
inal Law 99 ®15. 738. 

(5) “Guilty of any act or default 
discreditable to the profession.”— 
Hllkert v. Canning. 119 P.2d 233. 236, 
58 Arlz. 290. 

(6) “Guilty plea” or “plea of guil¬ 
ty” see Criminal Law 9 422. 

53. Black L.D. 

54. Del.—State v. Bankers Finance 
Corporation, 26 A.2d 220, 223. 

M^nider the guise of ‘sezvloes ren¬ 
dered’ ” 

Held to indicate that the charges 
for services were a cover or cloak 
for sums coming Into the hands of 
the lender.—State v. Bankers Finance 
Corporation, supra. 

55. Black L.D. 

The “Prosta-thlng" was In force In 
the more northerly division of Dron- 
helno.—Black L.D. 

66. Mont.—^Popham v. Holloran, 276 
P. 1099, 1103, 84 Mont 442. 

57. Black L.D. 

58. Black L.D. 

58. U.S.—The Orient, C.C.La., 16 F. 
916, 920, 921, 4 Woods 255. 

‘‘All the gulfs, and all the inland 
seas, form only portions detached, 
but not entirely separated, ftom that 
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' universal sea denominated the ocean.” 
—The Orient, supra. 

As water and land 
In Coke Lltt. p 5, It Is said that a 
gulf Is water and land, an therefore 
by grant thereof the soil doth pass. 
—Goodrich v. Eastern R. Co., 37 N.H. 
149. 164. 

Quif of Finland Is to be considered 
as within the Baltic.—^Uhde v. Wal¬ 
ters, 8 Campb. 16. 

Gulf of Uenioo 

(1) Defined as a basin of the At¬ 
lantic Ocean inclosed by the United 
States, the West Indies, and Mexico; 
an arm of the Atlantic Ocean; a 
large bay or gulf of the Atlantic.— 
The Orient, C.C.La.. 16 F. 916, 920, 
921. 4 Woods 265. 

(2) Held Included within the term 
“Atlantic Ocean” in a marine policy. 
—Merchants Mut. Ins. Co. v. Allen, 
La., 7 S.Ct. 821, 822, 121 U.S. 67. 30 L. 
Ed. 858—The Orient, C.C.La., 16 F. 
916, 920, 921. 4 Woods 255. 

(3) The United States Atlantic 
coast held not to include the coast of 
the Gulf of Mexico.—^New Haven 
Steam Saw-Mill Co. v. Security Ins. 
Co., D.aConn., 7 F. 847, 849. 

(4) Used as a county boundary see 
Counties 9 15 note 65. 

60. U.S.—^American Fisheries Co. v. 
Lennen, C.C.Conn., 118 F. 869, 873. 

61. Mo.—Jones v. Cooley Lake Club, 
98 S.W. 82, 83, 122 Mo.App. 113. 

6A , Tenn.—Carolina Spruce Co. v. 
Black Mountain R. Co., 201 S.W. 
164, 156, 189 Tenn. 187. 



GUM SUBSTITUTE--QUTTEB 


39 c.j.s; 


GUM SUBSTITUTE. A substitute for gum, said to 
be interchangeable with ^‘British gum” or “dex- 

trine.”®3 

GUN. As a generic term, denoting a weapon or a 
portable firearm see the C.J.S. title Weapons § 1, 
also 68 C.J. p 4 notes 20-26. In this sense, it has 
been compared with “shotgun.”®^ The word, how¬ 
ever, has been used in a slightly different sense as 
referring to playthings or toys imitative of a real 
gun, not a gun in the usual significance of that 
term.®® 

Phrases in which the word occurs are set out in 
the note.®® 

GUN COTTON. See 20 C.J.S. p 713 notes 35, 36. 

GUNPOWDER. A mixture of saltpeter, sulphur, 
and charcoal, separately pulverized, then granulated 
and dried.®7 The term has been distinguished from 
“fireworks.”®® 

GUOBT, GUBGES and GUBGITES. See Gors, 
Gorse, etc., 38 C.J.S. p 964 notes 9-11. 

GUT. In its ordinary signification, a portion of the 
animal form as a necessary part of its constitu¬ 


tion;®® defined primarily as an intestine; one of 
the prepared entrails of an animal, especially of a 
sheep, used for various purposes.^® 

Derivatively, a narrow passage, as a strait or in¬ 
let of water, or gully or defile between hills or banks 
of land.*^! In this sense a “gut” or “strait” is dis¬ 
tinguished from a “river. 

In German, “gut” is a word which in English 
means “good.”*^® 

GUTI. Jutes; one of the three nations who mi¬ 
grated from Germany to Britain at an early period, 
establishing themselves chiefly in Kent and the Isle 
of Wight.7^ 

GUTTER. As a noun, a ditch or a conduit calculat¬ 
ed to allow the passage of water from one point to 
another in a certain direction;*^® the diminutive of 
a sewer;7fi a part of the street or road designed to 
drain and carry off water ;77 and “gutters” are said 
to be structures common to all highways for collect¬ 
ing surface water and keeping it out of the trav¬ 
eled part of the road.78 By statute, the term has 
been declared not to be included in the phrase “any 
bridge, culvert, or sluiee.”7® 


63. U.S.—^Wellbacher v. Merritt, C. 

C.N.Y., 37 F. 86, 86, 87. 

64ta Pla.—^Henderson v. State, 78 So. 

427, 428, 75 Fla. 464. 

65. Tenn.—^Highsaw v. Creech, 69 
S.W.2d 249, 262, 17 Teiin.App. 673. 
Wia.—^Harris v. Cameron, 61 N.W. 
437, 438, 81 Wls. 239, 29 Am.S.H. 
891. 

66ta Phxaaes ooxurtmed 

(1) “Air eun" see Air 8 C.J.S. p 
606 notes 18, 19, and Pocket Parts. 

(2) “Cross-ffun" see Gross 26 CJ. 
S. p 11 In Pocket Parts. 

(8) “Gun perforator,” a device 
used in the oil well Industry for per¬ 
forating oil well casing after it has 
entered the well, in order to permit 
the oil to filter through such perfora¬ 
tions from oil bearing strata.—John¬ 
ston V. Yarbrough, 123 P.2d 668, 50 
CaJ.App.2d 643. 

(4) “Gunshot wounds” as includ¬ 
ing, or not including, pistol wounds. 
Ga.—^Dorsey v. Washington Fidelity 
Nat Ins. Co., 177 S.E 264, 60 Ga. 
App. 149—Muse v. Interstate Life 
& Accident Co., 166 S.S. 219, 220, 
45 Ga.App. 839. 

Mo.—State v. Barrington, 95 S.W. 
236, 263, 198 Mo. 23. 

(6) “Squirt gruns,” elegantly call¬ 
ed “extrusion machines,” see Extru¬ 
sion 86 C.J.S. p 879 in Pocket Parts. 
67. CaL—Tlschler v. California 

Farmers’ Mut F, Ins. Co., 4 P. 1169, 
1170, 66 CaL 178. 


AS gansxlo tana 

(1) It may sometimes be regarded 
as a generic term. Including also 
blasting-powder, both being highly 
explosive.—State Ins. Co. v. Hughes, 
10 Lea, Tenn., 461, 468. 

(2) The term may include metal¬ 
lic cartridges containing gunpowder. 
—IT. S. V. Giordanl, C.C.N.Y., 163 F. 
772, 778. 

68. “Firaworks” not naoessaxily 
“gnnpowdar” 

Although gunpowder may be, and 
usually Is, one of the constituents of 
fireworks, it by no means follows 
that “fireworks” are “gunpowder.”— 
Tlschler v. California Farmers’ Mu¬ 
tual Fire Ins. Co., 4 P. 1169, 1170, 66 
Cal. 178. 

6A Eng.—^London County Council 
V. Hlrsch, 19 Cox.C.C. 406, 408, 410. 

TO. Webster New Int.D. 

''Out soraper” 

A person who scrapes the entrails 
of animals in a process of manufac¬ 
ture, as In sausage making.—London 
County Council v. Hlrsch, supra. 

71. Va.—^Wheaiton v. Doughty, 72 S. 

B. 112, 114, 112 Va. 649. 

28 C.J. p 1321 note 43. 

78. A **gat" ox "strait” not a 
“river” 

The “East River” so called has 
none of the three essential elements 
of a river. It has no source distin¬ 
guishable from its mouth, nor has it 
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any current of its own. It is a mere 
strait or gut, connecting the Atlantic 
Ocean, through Long Island Sound 
on the east, with the Atlantic Ocean, 
through the Upper and Lower bays 
of New York on the South. It is 
swept by the tides, and has no cur¬ 
rent except such as the tides give it. 
—The Garden City, D.C.N.Y., 26 F. 
766, 772. 

73L N.Y.—In re Semler’s Will, 28 N. 
Y.S.2d 390, 392, 176 Mlsc. 687. 

74. Black L.D. 

75. Neb.—Willis v. State, 42 N.W. 
920, 921, 27 Neb. 98. 

Similar definition 

In modern law, an open ditch or 
conduit designed to allow the pass¬ 
age of water from one point to an¬ 
other in a certain direction, whether 
for purposes of drainage. Irrigation 
or otherwise.—^Black L.D. 

76. Black L.D. 

77. Iowa.—Warren v. Henly, 31 Iowa 
31, 36. 

Construed according to the context, 
the term may include the space be¬ 
tween the sidewalk and that part of 
the street devoted to carriage travel. 
—^Dickinson v. Worcester, 138 Mass. 
666, 662. 

78. N.H.—^Drew v. Bow, 65 A. 831, 
74 N.H 147. 

79. Vt—Cleveland v. Washington, 
66 A. 684, 686, 79 Vt 498. 
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It has been compared with, or distinguished from, 
^^diteh” see 27 C^J.S. p 506 note 13, and “sluice¬ 
way,” within the meaning of a statute.®® 

As verb, to provide with gutters and “gut¬ 
tering,” or the construction of rock gutter ways, 
has been said to differ from “macadamizing*^ only 
in the method of construction, the rock being laid 
by hand instead of being spread,®® but it has also 
been held that “guttering** is properly a part of, 
and included within, “macadamizing,**®® and “pav- 

ing.**®4 

GW ABB lOiBCHED. Maid*s fee; a British term 
signifying a customary fine payable to lords of some 
manors on the marriage of a tenant*a daughters, or 
otherwise on their committing incontinence.®® 

GWALSTOW. A place of execution.®® 

GWAYP. Waif, or waived; applied to that which 
has been stolen and afterward dropped in the high¬ 
way for fear of a discovery.®*^ 

GYUUT. The name of a court which was held 
every three weeks in the liberty or hundred of 
Pathbew in Warwick.®® 

GYLTWITB or GUILTWIT. Saxon, compensation 
for fraud or trespass.®® 

GYMNASIUM. In ancient times, a place where the 
Greek youths exercised themselves, comprising 
grounds for running and wrestling, baths, and porti¬ 
cos and rooms for conversation and discussion.®®, 

In modem usage, a building or room for the prac¬ 
tice of gymnastic exercises, as distinguished from 
field athletics, but often including a rowing tank, 
a cage for winter practice of baseball, etc.;®^ a 
place or building where athletic exercises are per¬ 
formed; a school of gymnastics. It has been held 
that the term is not restricted to buildings but that, 
by common acceptation, it may well include a 
“place,** such as an outdoor gymnasium and athlet¬ 
ic field, as well as a building.®® 

so. N.H.—Drew v. Bow, 65 A. 831, 

74 N.H. 147. 

81. Century D. 

83. Cal.—^Burk t. Altschul, 6 P. 393, 

66 Cal. 633. 

88. CaL—Burk v. Altschul, supra. 

Iowa.—^McNamara v. Elstes, 22 Iowa 
246, 256. 

8t Iowa.—Warren v. Henly, 31 
Iowa 31, 36. 

85. Black L.D. 

86. Black L-D. 

87. Black L.D. 

8a Black 1j.JX 


GYN.ZEIGOCBAGY or GYNABGHY. Government 
by a woman; or a state in which women are legally 
capable of the supreme command, for example. 
Great Britain.®® 

GYNEGOI^GY. See the C.J.S. title Physicians 
and Surgeons § 1, also 28 C.J. p 1322 note 47. 

GYFSITB and GYPSUM. See the C.J.S. title Mines 
and Minerals § 2, also 28 C.J. p 1322 note 48, and 40 
C.J. p 737 note 76. 

GYBATION. Movement about a fixed point.®4 

GYBATOBY STONE GBUSHEB. A machine which 
takes its name from the characteristic movement 
of its shaft or crushing means, which, instead of ro¬ 
tating, gyrates or moves in a circular course under 
the control of an eccentric.®® 

GYBOGOMPASS. A compass consisting of a rap¬ 
idly spinning rotor so swung as to maintain its axis 
in the geographical meridian in pointing to the true 
north.®® 

GYBOTILIiEB. A self-propelled plowing device 
which is used by sugar planters in the West Indies 
and which, in one operation, breaks, turns, and pul¬ 
verizes the soil, preparing the ridges and furrows 
and leaving the ground ready for planting.®^ 

GYBOVAGI. Wandering monks.®® 

GYVES. Fetters or shackles for the legs.®® 

H. The eighth letter of the English alphabet,^ 
sometimes used as an abbreviation, see 1 C.J.S. p 
276 note 6. 

H. A. See Abbreviations 1 C.J.S. p 276 note 5. 

HABANA. A Spanish word commonly used to des¬ 
ignate a kind of tobacco, and said to be expressive 
of quality and to constitute a representation of the 
material of which cigars to which the word is ap¬ 
plied are made.® 

BABE or HAVE. Latin, a variant form of the 
salutatory expression “Ave,** hail, in the titles of the 

Mfg. Co. v. Worthington Pump & 
Machinery Co., C.C.A.Fa., 1 F.2d 
833. 

96. U.S.—The Saklto Maru, D.C.CaL, 
41 P.Supp. 769, 771. 

97. U.S.—^Aguirre Sugar Co. v. Do- 
menech, C.C.A.Puerto Rico, 116 F. 
2d 602, 503. 

98^ Black L.D. 

98. Black L.D. 

1. Webster New IntD. 

8. Colo.—Soils Cigar Co. v. Pozo, 26 
P. 656, 668, 16 Colo. 388, 26 Am.S.R. 
279. 


89. Black L.D. 

9a Mont—^McNair v. School Dlst 
No. 1 of Cascade County. 288 F. 
188, 191, 192, 87 Mont 423, 69 A. 
L.R. 866. 

91. Mont.—^McNair v. School Dlst 
No. 1 of Cascade County, supra. 
Sa Mont.—McNair v. School Dlst 
No. 1 of Cascade County, supra. 

93. Black L.D. 

94. U.S.—Great Western Mfg. Co. 
V. Lowe, D.C.Mlch., 18 F.2d 880, 
881. 

95. U.S.—^Traylor Bnglneerlng & 
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constitutions of the Theodosian and Justinian 
Codes.3 

HABEAS GOBPOBA JUBATOBES. A writ com¬ 
manding the sheriff to bring up the persons of ju¬ 
rors, and if need be, to distrain them of their lands 
and goods, in order to insure or compel their at¬ 
tendance in court.^ 


HABEAS OOBPUS. Latin, literally, ^rHave the 
body” or “you have the body.”® The emphatic 
words in various common-law writs to which refer¬ 
ence is made in the footnote.® 

As the name of a present day writ or extraordi¬ 
nary judicial remedy see the title Habeas Corpus § 
1 post page 424. 


3k Black Ii.D. 

4. Black L.D. 

5. BlackL..D. 

6. Various writs 

The principal common-law writs In 
which these appeared as the em¬ 


phatic words were: “Habeas cor¬ 
pus ad deliberandium et recipien¬ 
dum/' “Habeas corpus ad faciendum 
et recipiendum/* “Habeas corpus ad 
proseQuendum,** “Habeas corpus ad 
respondendum,*' “Habeas corpus ad 


satisfaciendum,”* “Habeas corpus ad 
subjiciendum/* “Habeas corpus ad 
testificandum,“ and “Habeas corpus 
cum causa," see BEabeas Corpus S- 

1 post paffe 424 notes 2. 2. 
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HABEAS CORPUS 

This Title includes writs of habeas corpus commanding the production of a person detained by an¬ 
other, with the cause of such detention, for determination thereof; nature and scope of the remedy 
in general; grounds of such writs; to and against whom and for what restraint they are allowed; ju¬ 
risdiction to grant and proceedings to obtain the writ; issuance, requisites, and validity of writs; service 
thereof, return thereto, and proceedings thereon; writs of certiorari in aid of writs of habeas corpus, 
and other incidental relief; judgments or orders and enforcement thereof; review, of proceedings; costs 
in habeas corpus proceedings; disobedience to such writs; and suspension of the remedy. 

Matters not In this Title, treated elsewhere In this work, see Desoiiptiye-Word Index 


Analysis 

1. IN’ GENEBAL, §§ 1-3 

n. ISSUANCE AND USE OP WEIT, §§ 4-50 

A. General Rules, §§ 4-12 

B. Illegality oe Restraint, §§ 13-50 

1. General Considerations, §§ 13-16 

2. Particular Matters, §§ 17-29 

3. Rules Applied to Particular Classes of Persons Detained, §§ 30-50 

m. JURISDICTION OF WRIT, §§ 51-70 

IV. VENUE, §§ 71-73 

V. PROCEEDINGS AND RELIEF, §§ 74-122 
VL SUSPENSION OP WRIT, §§ 123-124 


Sub-Analysist 


L IN GENERAL—p 424 

§ 1. Definition, nature, and history—^p 424 

2. Other writs distinguished—^p 427 

3, Constitutional and statutory provisions—^p 427 


n. ISSUANCE AND USE OF WRIT-^ 428 
A. General Rules —^p 428 

§ 4. In general—p 428 

5. Necessity and effectiveness of writ—^p 436 

6. Discretion of court—p 436 

7. Existence of other remedy—^p 437 

8. -Appeal, writ of error, or review—p 438 

9. Nature and sufficiency of restraint—^p 439 

10. -Voluntary restraint—^p 440 

11. -Criminal or civil process—^p 441 

12. -Public or private authority—^p 441 


B. Illegality oe Restraint — ^p 441 

1. General Considerations —p 441 
§ 13. In general—^p 441 

14. Grounds of illegality—^p 444 

15. -Errors and irregularities—p 444 

16. -Jurisdictional defects—p 453 

421 



HABEAS CORPUS 


39 C.J.S. 


n. ISSUANCE AND USB OP WBIT—Continued 
B. Illegality of Rbsteaint —Continued 
2. Particular Matters —p 457 

§ 17. Acts not constituting crime—457 

18. Unconstitutional or invalid statute, ordinance, or rule—^p 458 

19. Privilege or immunity from arrest—^p 461 

20. Indictment, information, affidavit, or complaint—^p 462 

21. Trial generally—^p 469 

22. Defenses—^p 472 

23. - Former jeopardy—^p 474 

24. Verdict—^p 476 

25. Priority of right to custody—^p 477 

26. Judgment, sentence, or order—p 477 

27. Warrant, mittimus, and commitment—p 505 

28. Executive restraints—^p 513 

29. Miscellaneous—^p 514 


3. 


Rules Applied to Particular Classes of Persons Detained —^p 524 
§ 30. Aliens in Custody for deportation and exclusion—^p 524 
31. Army and navy—p 531 

Arrest in civil cases—^p 535 

33. Bail—^p 536 

34. -Admission to, or reduction of, bail—^p 536 

35. - Detention after bail accepted—p 539 

36. Contempt—^p 539 

37. . Witnesses—^p 546 

38. -Legislative commitments—^p 547 

39. Extradition—^p 548 

40. Federal removal—^p 565 

41. Infants—^p 568 

42. - Persons entitled to writ—p 579 

43. - Demanding custody—^p 580 

44. -Judgment or order awarding custody—^p 580 

45. - Operation and effect of determination in habeas corpus—^p 582 

46. - Conclusiveness and effect of judgments or orders in other actions or pro¬ 

ceedings—^p 584 

47. - Infants committed to institutions—^p 587 

48. Insane persons—^p 588 

49. Quarantine and health—592 

50. Miscellaneous—^p 593 


m. JUEISDICTION OF WEIT—p 595 

§ 51. General considerations—^p 595 

52. - Necessity of jurisdiction—^p 595 

53. -Interference with jurisdiction of other courts—p 596 

54. -Jurisdiction over persons involved—^p 597 

55. -When jurisdiction terminates—^p 599 

56. State courts—^p 599 

57. — Appellate courts and judges thereof—^p 600 

58. - Courts and judges other than appellate—p 602 

59. - Judicial officers—p 603 

60. -Territorial limitations on jurisdiction—^p 603 

61. - Custody under federal authority—^p 605 

62. United States courts—^p 606 
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ni. JT7BISDIOTIOM- OF WRIT—Continued 

§ 63. - Custody under federal authority—609 

64. - Custody for acts done or omitted by federal authority—609 

- Custody in violation of federal constitution, laws, or treaties—^p 610 

66. - Custody under territorial authorities—^p 612 

67. - Custody of foreigners where law of nations involved—^p 613 

68. - Diverse citizenship or alienage—p 613 

69. - Jurisdiction of particular courts and judges—p 614 

70. Other courts—^p 616 

IV. VENUE—p 617 

§ 71.- In general—^p 617 

72. Waiver of objections—^p 618 

73. Change of venue—^p 618 

V. PROCEEDINGS AND RELIEF—p 618 

§ 74. In general—^p 618 

75. Application for writ—^p 619 

76. - Time for—^p 619 

77. - Parties—^p 620 

78. - Courts or judge to whom application made—^p 623 

79. - Notice—p 624 

80. - Petition, affidavit, or complaint—^p 625 

81. — Demurrer—^p 634 

•82. Allowance and issuance of writ—^p 634 

83. - Remedy for denial of writ—^p 646 

84. Form and requisites of writ—^p 646 

85. Service of writ—p 648 

86. Quashing or dismissing writ—^p 648 

87. Operation and effect of writ or application—^p 650 

88. Return to writ—^p 651 

89. - Form and sufficiency—^p 653 

90. - Objections to return; demurrer; exceptions; motion—^p 657 

91. -Amended, supplemental, and substituted returns—658 

92. Production and custody of prisoner—^p 658 

93. - Production of body on return of wiiit—^p 659 

94. — Custody pendente lite—^p 659 

95. -Bail—^p 659 

96. Disobedience of writ; remedy; penalties—^p 660 

97. Issues—p 661 

98. -Conclusiveness of return—^p 664 

99. —-Answer traversing or avoiding return—^p 666 

100. Evidence—^p 667 

101. Hearing and determination—^p 682 

102. Disposition of person—^p 686 

103. Judgment or order—^p 692 

104. — Operation and effect of discharge—^p 695 

105. - Operation and effect of refusal to discharge—^p 698 

106. Costs—^p 702 

107. Rehearing—p 704" 

108. Review—p 705 

109. - Right to review—^p 705 

110. - Form of remedy in general—^p 711 

111. - Habeas corpus to review proceedings—^p 713 
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§ 1 

V. PROOEEDINQ'S AND lUSLIEF—Continued 

§ 112. —— Appellate jurisdiction—p 713 

113. - Presentation and reservation in lower court of grounds of review—^p 715 

114. - Proceedings for transfer of cause—^p 716 

115. - Supersedeas or stay of proceedings—^p 721 

116. - Briefs and assignments of error—p 724 

117. -Record—p 725 

118. -Dismissal—^p 730 

119. -Hearing and rehearing—^p 733 

120. - Scope and extent of review—p 734 

121. - Determination and disposition of cause—^p 746 

122. Certiorari and habeas corpus as ancillary writs—752 

VI. SUSPENSION OF WRIT—p 753 

§ 123. Power to suspend—p 753 
124. Operation and effect of suspension—p 755 


I. IN GhENERAL 


§ 1. Definition, Nature and History 

Habeas corpus Is a prerogative common-law writ of 
ancient origin directed to a person detaining anotherr 
commanding him to produce the body of the prisoner at 
a designated time and place, to do, submit to, and re¬ 
ceive whatever the court shall consider In that behalf. 

The writ of habeas corpus is a writ directed to 
the person detaining another, commanding him to 
produce the body of the prisoner at a designated 
time and place, with the day and cause of his cap¬ 
tion and detentbn, to do, submit to, and receive 


whatsoever the court or judge awarding the writ 
shall consider in that behalf.^ The name is, as is 
stated in Corpus Juris, derived from the significant 
words which it contained when the writs issued 
by the English courts were in the Latin language. 
There are several varieties of this writ,^ but the one 
usually referred to as the writ of habeas corpus is 
the writ of habeas corpus ad subjiciendum.^ 

The writ of habeas corpus is the precious safe¬ 
guard of personal liberty, and there is no higher 
duty than to maintain it unimpaired.^ It is an ex- 


1- U.S.— "Ex. parte Dlerks, D.C.C 0 I 0 ., 
55 F.2d 371, 374. 

W.Va.—Click V. Click, 127 S.B3. 194, 
196, 98 W.Va. 419. 

29 C.J. p 6 note 1. 

Qtlier deflnltlonfl 

(1) “Habeas corpus is a remedy to 
enforce rights ”.—Ex parte Tantllng- 
er, 47 F.2d 301, 302, 8 Cal.App.2d 157. 

<2) “Habeas corpus Is an Inde¬ 
pendent proceeding to enforce a civil 
right”—State ex reL Dunlap v. 
Utecht. 287 K.W. 229, 231, 206 Minn. 
41. 

(3) Further definitions see 29 C 
J. p 6 note 1 [a], [b], p 7 note 8 [a]. 
2. Fla.—State ex rel. Deeb v. Fabls- 
Inskl, 152 So. 207, 111 Fla. 454. re¬ 
hearing denied 166 So. 261, 111 Fla. 
454. 

29 C.J. p 6 notes 2, 3. 

Habeas corpus ad testificandum: 
Generally see the C.J.S. title Wit¬ 
nesses § 30, also 70 C.J. p 64 note 
18~P 65 note 37, and 29 C.J. p 
6 note 3 [g]. 

To compel appearance of bankrupt 


for examination in bankruptcy 
proceeding see Bankruptcy § 286. 
Habeas corpora juratorum see the 
C.J.S. title Juries § 203, also 29 C. 
J. p 6 note 3 [1]. 

VarloTiB writs of habeas oorpus eniL- 
xnarated 

Fla.—State ex rel. Deeb v. Pabls- 
inskl, 152 So. 207. Ill Fla 454, re¬ 
hearing denied 156 So. 261, 111 Fla 
454. 

29 C.J. p 6 note 3. 

Habeas corpus ad snbjiclendnan 

(1) “It is the writ by which a 
superior court undertakes to ex¬ 
amine the legality of an imprison¬ 
ment Imposed by an inferior court.” 
—Commonwealth ex rel. Burton v. 
Baldl, 24 A.2d 76, 79, 147 PaSuper. 
193. 

(2) Other definitions see 29 C.J. p 
6 note 8 [a]. 

Habeas corpus ad prosegneadiiiu 

(1) Literally “You have the body, 
to prosecute.”—^Burrill L.D.; 3 

Blackstone Comm. p 130. 
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I (2) A writ to remove a prisoner to 
I the proper Jurisdiction for prosecu¬ 
tion. 

U.S.—Gilmore v. U. S., C.C.A.Okl., 129 
F.2d 199. 

Fla—State ex rel. Deeb v. Fablsinkl, 
162 So. 207, 111 Fla 464, rehearing 
denied 156 So. 261. Ill Fla 454. 

29 C.J. p 6 note 3 [d] (2). 

(3) Habeas corpus to remove pris¬ 
oner, for trial, to Jurisdiction where 
offense committed see Criminal Law 
§ 405. 

a Fla—State ex rel. Deeb v. Fabls¬ 
inkl, supra 

Pa—Commonwealth v. Baldl, 24 A. 
2d 76, 79, 147 PaSuper. 193, citing 
Oorpus Juxla 
29 C.J. p 6 notes 3 [a], 4. 

t U.S.—^Bowen v. Johnston, Cal., 
59 S.Ct 442, 306 U.S. 19, 83 L.Ed. 
455, affirming, C.C.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v. Johnston, 59 S. 
Ct 98, 305 U.S. 579, 83 L.Ed. 365— 
Bezel V. Hudspeth, C.C.A.Kan.. 126 
F.2d 685—Huntley v. Schilder, a 
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traordinary,® high prerogative, or prerogative® com¬ 
mon-law writ"^ of ancient origin.® It is in the na¬ 
ture of a writ of error to examine the legality of 
the commitment;® hut, as shown infra § 15, it is 
not available as a writ for the review and correc¬ 
tion of mere errors in proceedings, as distinguished 


§ 1 

from jurisdictional defects. Strictly speaking, it is 
not an action or suit, but is a summary remedy open 
to the person detained,^® although in some cases, or 
for some purposes, it is held to be an action or 
suit.ii Thus the proceedings in habeas corpus have 
been considered in the nature of an action so as to 


C.A.Okl., 126 F.2d 250—Bx parte 
Billings, D.C.Kan., 46 F.Supp. 663, 
affirmed, C.C.A., Billings v. Trues- 
dell. 135 F.2d 506. 

Pla.—^Allison v. Baker, 11 So.2d 578. 
Okl.—Bx parte Massengale, 93 P.2d 
41, 67 OkLCr. 181. 

Ctreat writ of U1)ert7’ 

The writ of “habeas corpus ad sub¬ 
jiciendum” Is the “great writ of lib¬ 
erty.”—Bx parte Kelly, 198 A. 203, 
207, 123 N.J.Bq. 489. 

Iblmltatloxui on remedy should be 
flexible and readily available to pre¬ 
vent manifest injustice.—^Huntley v. 
Schllder, C.C.A.Okl., 126 F.2d 260. 
Considerations of pnbllo policy 
It Is public policy of state that all 
safeguards against injustice and all 
constitutional rights should be pre¬ 
served to persons accused of crime, 
but it Is also the public policy to 
see that those guilty of crime should 
not go unpunished, and court, on 
habeas corpus proceedings, has Judi¬ 
cial responsibility of endeavoring to 
carry out both policies.—Ex parte 
Tremper, 8 A.2d 279, 126 N.J.Bq. 276, 
affirmed 19 A.2d 342, 129 N.J.Bq. 274. 

Writ goes In favor of meanest 
criminal illegally confined and to 
highest official exercising power of 
confinement, and relieves against Il¬ 
legal restraint by order of highest 
authority.—Ex parte Stegman, 163 A. 
422, 112 N.J.Bq. 72. 

Abuse of writ 

Habeas corpus proceedings, espe¬ 
cially those Involving attempted re¬ 
lease of persons In penitentiary, 
merit most careful inquiry not only 
by attorneys representing relators 
but by those representing public offi¬ 
cials to see that right to writ Is not 
abused.—In re Anderson, 19 N.B.2d 
330, 370 Ill. 516. 

5. U.S.—Goto V. Lane, Hawaii, 44 
S.Ct. 625, 265 IT.S. 393, 68 L.Bd. 
1070—Jung Woon Kay v. Carr, C. 
C.A.Cal., 88 F.2d 297. 

Idaho.—^Bean v. State, 79 P.2d 540, 68 
Idaho 797. 

Pa.—Commonwealth ex rel. McGllnn 
V. Smith, 24 A.2d 1, 344 Pa. 41. 

Tex.—^Bx parte Wilcox, 79 S.W.2d 
821, 128 Tex.Cr. 146. 
fli IT.S—^Bx parte Dierks, D.C.C 0 I 0 ., 
66 F.2d 371. 

Conn.—Blsslng v. Turklngton, 167 A. 

226, 113 Conn. 737,' 81 A.L.R. 146. 
Fla,—Allison v. Baker, 11 So.2d 678— 
State ex rel. Deeb v. Fabislnskl, 
152 So. 207, 111 Fla. 464, rehearing 
denied 166 So. 261, 111 Fla. 464. 


Ill.—^People ex rel. Courtney v. Pry- 
stalski, 192 N.B. 908. 358 Ill. 198. 
Mo.—^La Gore v. Ramsey, 126 S.W.2d 
1153. 

Or.—Bx parte Armstrong, 128 P.2d 
951, 953, citing Corpus Juris— 

Hills V. Pierce. 231 P. 662, 113 Or. 
386. 

Wyo.—Ex parte Brugneaux, 63 P.2d 
800, 61 Wyo. 103. 

29 C.J. p 6 note 5. 

"Term *hlgh prerogative writ’ was 
at one time Justified. At a remote 
date In England, it was Issued by the 
exercise of the royal prerogative. 
But so also were then writs of pro¬ 
cedendo, mandamus, prohibition, and 
quo warranto. Each of these writs 
was originally Issued by virtue of 
the king's high prerogative. Bach 
writ was then, and Is now as much 
entitled to the term ‘high prerog¬ 
ative.* as habeas corpus. . . . 

The Royal prerogative, as such, 
ceased to be Invoked centuries ago. 
the king graciously handing down 
the privilege to issue this writ to 
the Court of the King’s Bench. La¬ 
ter, the writ was issued by prac¬ 
tically all English courts. There¬ 
fore, the original significance of the 
wards ‘high prerogative' have lost 
their application to this writ. Be¬ 
cause. however, of the right of an 
applicant to have a hearing forth¬ 
with on his application for the writ, 
and because of the further right of 
this writ to have precedence over all 
other writs affecting the applicant, 
It may still be denominated a pre¬ 
rogative writ”—Click V. Click, 127 
S.B, 194, 196, 98 W.Va. 419. 

In New Jersey 

(1) Habeas corpus Is a high pre¬ 
rogative writ—^Bx parte Tremper, 8 
A.2d 279, 126 N.J.Bq. 276—Ex parte 
Davis, 162 A. 188, 107 N.J.Bq. 160— 
In re Thompson, 96 A. 102, 86 N.J. 
Bq. 221. 

(2) However, It has also been stat¬ 
ed that habeas corpus writ Is not a 
prerogative writ.—^Minochlan v. City 
of Paterson, 148 A. 825, 106 N.J.Law 
73, rehearing denied 146 A. 869, 7 N. 
J.Mlsc. 466, and affirmed 149 A. 61, 
106 N.J.Law 436. 

7. Conn.—Blsslng v. Turklngton, 167 
A. 226, 118 Conn. 737, 81 A.L.R. 
146. 

N.J.—Bx parte Davis, 162 A. 188, 107 
N.J.Bq. 160. 

Or.—^Bx parte Armstrong, 128 P.2d 
95L 
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Pa.—Commonwealth ex rel. Penlancl 
V. Ashe. 19 A.2d 464, 341 Fa. 337. 

29 C.J. p 7 note 6. 

8. U.S.—Hall V. Verdel. D.C.Ya., 40 
F.Supp. 941. 

W.Va.—Click v. Click, 127 S.E. 194, 
98 W.Va. 419. 

29 C.J. p 7 note 6. 

9. Fla.—State ex rel. Cacclatore v, 
Drumright, 166 So. 721, 116 Fla. 
496, 97 A.L.R. 154—Anderson v. 
Chapman, 146 So. 675, 677, 109 Fla. 
54. citing Corpus Juris. 

Mo.—Tomlinson v. French Institute 
of Notre Dame de Sion, 109 S.W.2a 
73. 232 Mo.App. 697. 

N.C.—Bx parte Chase, 187 S.E. 806. 
193 N.C. 450. 

Ohio.—In re Application of Pontius, 
26 Ohio Clr.Ct.,N.S., 178. 

29 C.J. p 7 note 9. 

As writ of inquiry 
The writ is essentially a writ of 
inquiry, and on matters of which the 
state Itself is concerned. In aid of 
right and liberty. 

Fla—^Allison v. Baker, 11 So.2d 678 
—State ex rel. Deeb v. Fabislnskl, 
152 So. 207, 111 Fla 454, reheafing 
denied 156 So. 261, 111 Fla 464. 
La—State v. Michel, 30 So.. 122, 105 
La 741, 64 L.R.A 927. > 

10. Fla—State ex rel. Deeb v. Fab- 
isinski, 162 So. 207, 111 Fla 454, 
rehearing denied 166 So. 261, 111 
Fla 464. 

Ind.—Johnston v. State, 10 N.B.2d 40, 
212 Ind. 375, denying rehearing 8 
N.B.2d 590, 212 Ind. 375. 

N.T.—People ex rel Klee v. Klee, 
196 N.T.S. 778, 202 App.Div. 692— 
People ex rel. Hauptman v. Han- 
ley, 274 N.Y.S. 818, 163 Mlsc. 61, 
affirmed 274 N.Y.S. 824, 242 App. 
Dlv. 267. 

29 C.J. p 7 note 11. 

Habeas corpus by prisoner held 
under renditlou warrant In extradi¬ 
tion proceedings is summary In char¬ 
acter.—State V. Johnson, 288 N.W. 
490, 184 Minn. 809, 77 AL.R. 899. 

Writ differs from action to recover 
damages for unlawful arrest or com¬ 
mitment.—Gllkas V. Tomlinson, D.C. 
Ohio, 49 F.Supp. 104. 

IL N.M.—In re Forest, ilS P.2d 
582, 45 N.M. 204. 

W.Va—Click V. Click, 127 S.B. 194* 
98 W.Va 419. 

29 C.J. p 8 note 12. 

Habeas corpus as civil action within 
statute removing party’s disquali¬ 
fication by interest to testify .In 
civil actions see the C.J.S. title 
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entide persons to costs under a statute providing 
for costs in an action, 12 although it is otherwise un¬ 
der other statutes.1® In some jurisdictions it is 
classed as a special proceeding in others it is not 
considered as a special proceeding.15 

Habeas corpus is a collateral remedy it is 
independent of the legal proceeding under which the 
detention is sought to be justified.!'^ 

Civil or criminal. Habeas corpus is a civil, as 
distinguished from a criminal, remedy or proceed¬ 
ing, 'regardless of whether the prisoner is detained 
under civil or criminal process,although some 


cases hold that the proceeding is a criminal pro¬ 
ceeding where the prisoner is detained under crim¬ 
inal or quasi-criminal process.^® 

Legal or equitable. Habeas corpus is a legal and 
not an equitable remedy.^® This is true even when 
the writ is used to determine the custody of in- 
fants,2i although in such cases it has been held to 
be an equitable remedy or a proceeding of an equita¬ 
ble nature .22 

Origin and history. The origin of the writ of 
habeas corpus is lost in antiquity.23 It may have 


witnesses 3 131, also 70 C.J. p 204 
note 96 [a] (7). 

writ of habeas corpus proceed^ 
Ing Is a suit."—Goetz v. Black, 240 
N.W. 94, 96, 266 Mich. 664, 84 A.L.R. 
802. 

laC Mont—State v. Newell, 34 P. 
28, 13 Mont 302. 

13. S.I>.—^Hedfleld v. Davis, 176 N. 
W. 512, 42 S.D. 696. 

Itlsht to costs generally see Infra 
S 106. 

14. Cal.—^Bx parte Fortenbury, 101 
P.2d 105. 38 Cal.App.2d 284. 

Utah.—State v. Kelsey, 231 P. 122, 
64 Utah 377. 

2d C.J. p 8 note 16. 

Detezmlnatlon of custody of inliLor 
A proceeding In habeas corpus, the 
object of which is to determine the 
right to the custody of a minor, is 
essentially a special proceeding of 
a civil r nature to enforce private 
rights.—Bz parte Thompson, 261 P. 
163, 77 Mont 466. 

15. N.M.—^In re Forest, 113 P.2d 582, 
46 N.M. 204. 

N.D.—Carruth v. Taylor, 77 N.W. 617, 
8 N.D. 166. 

18. Ky.—Sharpe v. Commonwealth, 
166 S.W.2d 993, 292 Ky. 86. 

S.O.— TSx. parte Klugh, 128 S.E. 882, 
132 S.C. 199. 

Habeas corpus as collateral attack 
on judgment see infra § 26. 

Habeas corpus Is regarded snore 
HbezaUy than most forms of col¬ 
lateral attack.—Warring v. Colpoys, 
122 F.2d 642, 74 App.D.C. 303, 136 
A.Li.It 1025, certiorari denied 62 S. 
Ct 184, 814 U.S. 678, 86 L.Bd. 543. 

17. U.S.—^Kiddle v. Dyche, Geu, 43 
S.Ct 555, 262 U.S. 333, 67 Ii.Ed. 
1009. 

Cal.—^E^ance v. Superior Court of 
State of California in and for Los 
Angeles County, 265 P. 815, 201 
Cal. 122, 62 A.L.R. 869. 

Fla.—State ez rel. Associated Utill- 
, ties Corporation v. Chllllngworth, 
181 So. 346, 132 Fla. 687—^Frederick 
V. Rowe, 140 So. 916, 105 Fla. 193. 
Mo.—^Bz parte Dlzon, 62 S.W.2d 181, 
330 Mo. 662. 


Mont—^August V. Burns, 266 P. 737, 
79 Mont 198. 

Neb.—State v. Shrader, 103 N.W. 

276, 73 Neb. 618, 119 Ani.S.R. 913. 
29 C.J. p 8 note 17. 

XndepexLdent of offense charged 
Tex.—McCormick v. Sheppard, 86 S. 
W.2d 213, 126 Tex. 26. 

18. U.S.—Riddle v. Dyche, Ga., 43 
S.Ct 565, 262 U.S. 333, 67 L.Ed. 
1009—^Burgess v. King, C.C.AMo., 
130 F.2d 761—^Harrison v. King, C. 
C.A.MO., Ill F.2d 420—Hatten v. 
Hudspeth, C.C.AKan.. 99 F.2d 601 
—^Bx parte Billings, D.C.Kan., 46 
F.Supp. 663, affirmed, C.C.A., Bill¬ 
ings V. Trueadell, 136 F.2d 606. 

D.C.—^Kabadlan v. Doak, 66 F.2d 202, 
62 App.D.C. 114, certiorari denied 
Kowal V. Perkins, 64 S.Ct. 76, 290 

U. S. 661, 78 L.Ed. 672, Kabadlan 

V. Perkins, 54 S.Ct 76, 290 U.S. 661, 
78 L.Ed. 672, Abraham v. Perkins, 
64 S.Ct 76, 290 U.S. 661, 78 L.Ed. 
672, Polombo v. Perkins, 64 S.Ct. 
76, 290 U.S. 661, 78 L.Ed. 672, Spica 

V. Perkins, 64 S.Ct 76, 290 U.S. 661, 
78 L.Ed. 672, and Petlkas v. Per¬ 
kins, 64 S.Ct 76, 290 U.S. 661, 78 
L.Ed. 572. 

Fla.—State ez rel. Deeb v. Fabisin- 
skl, 152 So. 207, 111 Fla. 464, re¬ 
hearing denied 166 So. 261, 111 Fla. 
464—Frederick v. Rowe, 140 So. 
916, 106 Fla. 193. 

N.J.—^Ex parte Tremper, 8 A2d 279, 
126 N.J.Eq. 276, affirmed 19 A.2d 
342, 129 N.J.Bq. 274. 

Okl.—^Dancy v. Owens, 268 P. 879, 
126 Okl. 37. 

Puerto Rico.—^Rivera v. People, 28 
Puerto Rico 348. 

Or.—Harlow v. Clow, 223 P. 641, 110 
Or. 267. 

Philippine.—Paynaga v. Wolfe, 2 
Philippine 146—^Mekin v. Wolfe, 2 
Philippine 74. 

Tex.—^Harbison v. McMurray, 158 S. 

W. 2d 284, 287, reversing, Clv.App., 
132 S.W.2d 916, 138 Tex. 192, citing 
Oozpiu Jnzls, and Tunnell v. 
Reeves, Com.App., 86 S.W.2d 707, 
reversing Reeves v. Tunnell, Civ. 
App., 21 S.W.2d 366. 

Utah.—^tate v. Kelsey, 231 P. 122, 
64 Utah 377. 


Wis.—State v. Flynn, 193 N.W. 661, 
180 Wis. 666. 

29 C.J. p 8 note 18. 

Controversy as to custody of child a 
civil suit or proceeding 
Ala.—Tillman v. Walters, 108 So. 62, 
214 Ala. 71, granting certiorari 
108 So. 61, 21 Ala.App. 241, and 
certiorari denied 108 So. 67, 214 
Ala. 76. 

Colo.—^People v. Court of Appeals, 61 
P. 692, 27 Colo. 406, 61 L.RA. 106. 
La.—State ex rel. Herbert v. Renaud, 
103 So. 101, 167 La. 776. 

Mont.—^August V. Burns, 265 P. 737, 
79 Mont 198. 

Tex.—^Hardy v. McCulloch, Clv.App., 
286 S.W. 629. 

Proceeding by habeas corpns Tmder 
Fugitives from gnstloe Act, is a 
"civil suit" Instituted by petitioner 
for protection of his own civil rights, 
and not a suit by the government to 
punish petitioner for a crime.—^Peo¬ 
ple ez rel. Guldottl v. Bell, 25 N.E 
2d 46, 372 Ill. 572. 

19. Kan.—Gleason v. McPherson 
County, 1 P. 384, 30 Kan. 63. 

29 C.J. p 8 note 19. 
aa Fla.—State ez rel. Deeb v. Fa- 
blsinskl, 152 So. 207, 111 Fla. 464, 
rehearing denied 156 So. 261, 111 
Fla. 454. 

Ill.—^People ez rel. Hargrove v. Slive, 
260 Ill.App. 601, 613, quoting Cor¬ 
pus Juris, 

29 C.J. p 9 note 20. 

SL D.C.—Goldsmith v, Valentine, 36 
APP.D.C. 63. 

29 C.J. p 9 note 21. 

SA Utah.—Jones v. Moore, 218 P. 

191, 61 Utah 383. 

29 C.J. p 9 note 22. 

Where writ is employed In court 
of equity to determine custody of 
Infant, the proceeding partakes of 
the nature of a suit in equity.—^Ex 
parte Armstrong, Or., >128 P.2d 961. 

23. U.S.—^Ex parte Billings, D.C. 
Kan., 46 F.Supp. 663, affirmed, C. 
C.A, Billings V. Truesdell, 136 F. 
2d 606. 

Homan edict de Ubero hoxnlne ex- 
hlbendo has been associated with it. 
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antedated Magna Charta,^^ but it seems that until 
Magna Charta was assented to by King John, June 
15, 1215, and for some time thereafter, various oth¬ 
er writs were used for the purpose of enforcing 
the right of personal liberty, such as the writs de 
odio et atia, de homine replegiando, and de manu- 
captione capienda, or the writ of mainprize.25 Aft¬ 
er the date of Magna Qiarta, these ancient writs 
were gradually superseded by the more summary 
and effective writ of habeas corpus, which is now 
regarded as the greatest and most important remedy 
known to the law.^® Traces of its existence are 
found in the reign of Edward III, 1326-1377, and in 
the time of Henry VI, 1422-1461, it seems to have 
been well known and in common use; but at that 
time, and until the reign of Henry VII, 1485-1509, 
it was used only in cases where one subject was re¬ 
strained of his liberty by another subject, that is, 
it was a remedy only for private restraints. In the 
last-mentioned reign occur the first instances of its 
use as between the subject and the crown, and it 
was finally admitted to be a constitutional remedy.27 

In the course of time the efficiency of the remedy 
was greatly impaired by certain decisions of the 
court of King’s bench as to the cases to which the 
writ was applicable; thus it was held early in the 
reign of Qiarles I that the court could not, on ha¬ 
beas corpus, either bail or deliver a prisoner, al¬ 
though committed without any cause assigned, in 
case he was committed by special command of the 
king or by the lords of the privy council.^S Con¬ 
tinued abuses and evasions of the remedy led to 
legislation see infra § 3, under which the writ of 
habeas corpus became “the most celebrated writ in 
the English law.”29 

§ 2. Other Writs Distinguished 

The writ of habeas corpus is to be distinguished 
from the writ de homine replegiando or writ of personal 
replevin. 

U.S.—U. S. V. Williamson, D.aPa., 28 
F.Cas.No.16,726. 

W.Va.—Click V. Click, 127 S.B. 194, 

98 W.Va. 419. 

24. U.S.—Ez parte Billingrs, D.Q 
Kan., 46 F.Supp. 663, affirmed, C. 

C.A., Billings v. Truesdell, 135 F. 

2d 605. 

Ala.—State v. Thurman, 88 So. 61, 17 
Ala.App. 656. 

29 C.J. p 9 note 26. 

25. W.Va.—Click v. Click, 127-S.B. 

194, 98 W.Va. 419. 

29 C.J. p 9 note 25. 

28b W.Va.—Click V. Click, supra. 

29 C.J. p 9 note 26. 

27. 3 Blackstone Comm, p 129 et 
seq. 

29 C.J. p 9 note 26. 


The writ of habeas corpus has been distinguished 
from various other writs,®® such as the writ of 
certiorari, see Certiorari § 4 b, and the writ de 
homine replegiando or writ of personal replevin.®^ 

The writ de homine replegiando lies to replevy a 
man out of prison or out of the custody of any 
private person in the same manner as chattels may 
be replevied, on giving security to the sheriff that 
the man shall be forthcoming to answer any charge 
against him.®® This writ 'was guarded with so many 
exceptions that it was not an effectual remedy for 
wrongful imprisonment in many cases, and it has 
fallen into disuse, having been superseded by the 
writ of habeas corpus,®® although it has been recog¬ 
nized by the legislatures and courts of some states.®* 

§ 3. Constitutional and Statutory Provisions 

The writ of habeas corpus Is preserved by the Con¬ 
stitution of the United States and the constitutions of 
the various states* although the legislatures may enact 
reasonable regulations which do not .substantially Im¬ 
pair the efficacy of the writ. 

As shown in 29 Corpus Juris page 10 note 33-page 
11 note 40, continued abuses and evasions of the 
remedy of habeas corpus in England led to certain 
legislation culminating in the famous Habeas Cor¬ 
pus Act of 31 Car. II. 

It is generally considered that the American colo¬ 
nists brought with them to this country the remedy 
by habeas corpus as it existed in England as part 
of the common law.®® When the American colonies 
renounced their allegiance to the British crown, 
and became independent states, the right of the citi¬ 
zen to his remedy by habeas corpus in case of un¬ 
lawful imprisonment was recognized and preserved 
by constitutional provisions and by various statutes 
modeled on the English statute of 31 Car. II.®® The 
Constitution of the United States, article 1 § 9, 

33. 3 Blackstone Comm, p 129—^Bou- 
vier Li.D. 

34b Me.—Gumey y. Tufts, 37 Me. 

130, 68 Ain.D. 777. 

29 C.J. p 9 note 30. 

35. N.J.—Ez parte Davis, 152 A. 

188, 107 N.J.Eq. 160. 

W.Va.—Click v. Click, 127 S.R 194, 
98 W.Va. 419. 

29 CJ. p 11 note 41. 

3& U.S.—Hall V. Verdel, D.aVa., 40 
F.Supp. 941. 

Ala.—State v. Thurman. 88 So. 61, 
17 Ala.App. 666. 

Fla.—State ez rel. Deeb v. Fablslnkl, 
162 So. 207, 111 Fla. 454, rehearlngr 
denied 156 So. 261, 111 Fla. 464. 
N.J.—Ez parte Kelly, 198 A. 203, 123 
N.J.Eq. 489. 


28. 3 Blackstone Comm, p 134. 

29 C.J. p 9 note 26. 

29. 3 Blackstone Comm, p 129. 
U.S.—Gilmore v. U. S., C.C.A.Okl., 

129 F.2d 199. 

30. U.S.—^Elklson v. Dellessellne, C. 
C.S.C., 8 F.Cas.No.4,366, Bruun.Coll. 
Cas. 431, 2 Wheel.Cr.,N.Y., 66. 

31. U.S.—^Elklson v. Dellessellne, 
supra. 

29 QJ. p 9 note 30 [b]. 

32. 8 Blackstone Comm, p 129. 

29 C.J. p 9 note 30—30 C.J. p 456 note 
6 . 

service of writ may be made only 
by the sheriff and not by a deputy. 
—^Wood V. Ross, 11 Mass. 271. 
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preserves the writ by providing that the privilege of 
habeas corpus shall not be suspended unless when, 
in cases of rebellion or invasion, the public safety 
might require it;37 and it has been stated that the 
writ is secured by the Fourteenth Amendment to 
the federal Constitution.®® 

At the present time the law respecting the writ 
of habeas corpus is largely statutory in form.®® 
While the legislature is without power to cut down 
the right as secured by the Constitution, see Consti¬ 


tutional Law § 128 f, reasonable regulations which 
do not substantially impair the efficacy of the writ 
are constitutional.^® The legislature may add to 
the efficacy of the writ,^^ and the statutes are usu¬ 
ally enacted for this purpose,^® and should be so 
construed as to promote the effectiveness of the 
proceeding. 4® 

The common4aw right is recognized, in some ju¬ 
risdictions, as distinct from the right created by 
statutory provision and unaffected thereby.^^ 


n. ISSTJANOE Aim USE or WEIT 
A. GENERAL RULES 


§ 4. In General 

a. Purpose of, and grounds for, writ 

» generally 

b. Federal courts where detention under 

state or territorial authority 


a. Purpose of, and Grounds for, Writ Gener¬ 
ally 

The writ of habeas corpus Is designed to give a 
person restrained of his liberty an Immediate hearing to 
inquire Into and determine the legality of the detention. 

The office of the writ of habeas corpus is to give 
a person restrained of his liberty an immediate hear- 


N.M.—In re Forest, 113 P.2d 682, 
45 N.M. 204. 

N.T.—Hoff V. State. 18 N.E.2d 671. 
279 N.T. 490, reversing 299 N.T.S. 
768, 252 App.Dlv. 837. 

Okl.—^Dancy v. Owens. 258 P. 879, 
126 OkL 37—State v. Davenport, 
256 P. 340. 125 Okl. 1. 

W.Va.—Click V. Click, 127 S.B. 194, 

- 98 W.Va. 419. 

Wyo.—parte Bnigneausc, 63 P.2d 
8JOO. 61 Wyo. 103. 

29 C.J. p 11 note 42. 

Constltntioiial rlgOit iu dnly ao- 

oorded when writ, upon due applica¬ 
tion. Is speedily issued.—State ex rel. 

Perky v- Browne, 142 So. 247, 105 

Pla. ,631. 

37. U.S.—McNally v. HIU. Pa., 66 
S.Ct. 24. 293 U.S. 131. 79 DEd. 238 
affirming, C.C.A.. 69 F.2d 88, cer¬ 
tiorari granted 54 S.Ct. 773, 292 
U.S. 619, 78 D-Hd. 1476—Ex parte 
Billings, D.C.Kan., 46 F.Supp. 663, 
affirmed. C.C.A., Billings v, Trues- 
dell, 135 F.2d 505. 

29 C.J. p 11 note 42 [b]. 

Suspension of writ see Infra §S 123, 
124. 

38. OkL—^E3x parte Johnson, 98 P. 
461, 1 Okl.Cr. 414. 

Jurisdiction of federal courts where 
detention Is in violation of federal 
Constitution see Infra 9 65. 

39. Ill.—^People ex reL Hirsoh v. 
Nagel, 248 IlLApp. 490. 

Mo.—La Gk>re v. Ramsey, 126 S.W.2d 
1168. 

NT.J.—^Bx parte Davis, 152 A. 188, 107 
N.J.E<u 160. 

OljL—Ex parte Lawrence, 288 P. 1101, 
29 OkLCr. 860. 

29 G.J. p 11 note 43. 


40. Mo.—LaGore v. Ramsey, 126 S. 
W.2d 1163. 

N.T.—^People ex rel. Ursoy v. Super¬ 
intendent of New York State Train¬ 
ing for Girls at Hudson, N. Y., 198 
N.Y.S. 432, 120 Misc. 863. 

29 C.J. p 12 note 47—12 C.J. p 1290 
note 75. 

Congress may liberalise commoxulaw 
procedure 

U.S.—^Walker v. Johnston, Cal., 61 
S.Ct. 674, 312 U.S. 275, 85 L.Ed. 
830, reversing, C.C.A.. 109 F.2d 436, 
certiorari granted 61 S.Ct. 68, 311 
U.S. 686, 85 L.Ed. 404. 

Congress has expanded rights of 
petitioner for habeas corpus.—John¬ 
son V. Zerbst, Gcu, 58 S.Ct 1019, 304 
U.S. 468, 82 L.Ed. 1461, reversing, C. 
C.A., 92 F.2d 748, affirming, D.C.-, 
Brldwell v. Aderhold, IS F.Supp. 253, 
certiorari granted Johnson v. Zerbst, 
58 S.Ct 610, 303 U.S. 629, 82 L.Ed. 
1089, set aside, CC.A., Brldwell v. 
Zerbst 97 F.2d 992, reversing, D.C., 
Brldwell v. Aderhold, 13 F.Supp. 263. 

Statute limiting court’s Jurisdiction 
on habeas corpus is constitutional. 
—^Dancy v. Owens, 258 P. 879, 126 
Okl. 37—State v. Davenport 266 P. 
340, 126 Okl. L 

Statute providing that recovery of 
sanity is insufficient gronud for re¬ 
leasing person from confinement un¬ 
til year from commitment Is not In¬ 
valid as denying habeas corpus.— 
Ex parte Slayback, 288 P. 769, 209 
CaL 480, followed In re Merwln, 288 
P. 774, 209 Cal. 786. 

Begulatioa of warden of state pris¬ 
on requiring petition for writ of ha¬ 
beas corpus to be submitted to the 
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institutional welfare office and to le¬ 
gal Investigator to parole board was 
invalid.—Ex parte Hull, Mich., 61 S. 
Ct. 640, 312 U.S. 546, 85 L.Ed. 1084, 
rehearing denied 61 S.Ct. 823, 312 
U.S. 716, 85 L.Ed. 1146. 

41« N.M.—In re Forest, 113 P.2d 
582, 45 N.M. 204. 

4& N.J.—^Ex parte Davis, 162 A. 

188, 107 N.J.Eq. 160. 

N.T.—^People ex rel. Sisson v. Sis¬ 
son, 275 N.Y.S. 299, 163 Mlsc. 434. 
29 C.J. p 12 note 48. 

43. Iowa.—^Ware v. Sanders, 124 N. 

W. 1081. 146 Iowa 233. 

29 C.J. p 12 note 49. 

Statute providing for coBstruotlon 
Under Code Cr.Proc.l911 art 164, 
statutory provisions relating to a 
writ of habeas corpus are required 
to be most favorably construed in or¬ 
der to give effect to the remedy, and 
protect the rights guaranteed by 
Const. § 11.—^Ex parte Meador, 248 S. 
W. 348, 93 TexCr. 460. 

44b N.J.—^Ex parte Davis, 152 A. 

188, 107 N.J.Eq. 160. 

N.T.—^People ex rel. Sisson v. Sis¬ 
son. 275 N.Y.S. 299, 158 Mlsc. 484. 
29 C.J. p 12 note 50.. 

Bnaotment of habeas corpus stat¬ 
ute in. chapter separate from chapter 
containing code of civil procedure 
and keeping habeas corpus statute as 
separate part of law of state mani¬ 
fest legislative Intent to keep In 
force common law with respect to 
writ.—^Bx parte Brugneaux, 63 P.2d 
800, 51 Wyo. 108. 
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ing so that the legality of his detention may be in- | quired into and determined.^® It cannot be used to 


45. Fla.—state v. Logan, 100 So. 
173, 87 Fla. 348. 

N.T.—^People ex rel. Mahoff v. Mat- 
soul, 247 N.T.S. 112, 139 Mlsc. 21. 
Tex.—Caruthers v. Hines, Com.App., 
290 S.W. 155, 167, citing CorpnB 
Juris, and amrmlng. Civ.App., 283 
S.W. 244, and certiorari denied 48 
S.Ct. 18, 275 U.S. 526, 72 L.Ed. 406. 
29 C.J. p 12 note 61. 

Other statements 

(1) The purpose and function of a 
proceeding In "habeas corpus" are 
to determine whether or not a per¬ 
son Is being unlawfully detained.— 
Macomber y. Hudspeth, C.C.A.£Ian.. 
115 F.2d 114, certiorari denied 61 S. 
Ct. 833. 313 U.S. 558, 85 L.Ed. 1519->- 
Kelly V. Aderhold, C.C.A.Kan., 112 
F. 2 d 118—Wall v. Hudspeth. C.C.A 
Kan., 108 F.2d 866 —Gllkas v. Tom¬ 
linson, D.C.Ohlo, 49 F.Supp. 104. 

(2) The purpose of the writ Is to 
afford a means whereby a person 
who claims that he Is Illegally Im¬ 
prisoned or restrained of his liberty 
may have such claim IncLulred Into 
by a competent court, and. If claim 
be found well grounded, have him¬ 
self discharged and freed of such 
restraint.—Ex parte Tremper, 8 A.2d 
279, 126 N.J.Bd. 276, affirmed 19 A. 2 d 
342. 129 N.J.Eu. 274. 

(3) The office of the writ Is to ob¬ 
tain release of persons illegally re¬ 
strained of their liberty. 

U.S.—^n. 3. ex reL FUomlo v. Powell. 

D.C.H.J.. 38 F.Supp. 183. 

Cal.—Ex parte Fink, 250 P. 714, 
79 Cal.App. 669. 

Ill.—^People ex reL Cassidy v. Fish¬ 
er, 22 N.B.2d 937, 372 Ill. 146— 
People V. Hill, 183 N.B. 17, 360 Ill. 
129. 

S.D.—State v. Jameson, 219 N.W. 118, 
62 S.D. 624, modifying 216 N.W. 
697, 51 S.D. 540. 

(4) The purpose of the writ Is to 

bring the person In custody before 
the court for inquiry Into the cause 
of restraint.—State ex rel. O’Leary v. 
Smith, 37 N.B.2d 60, 219 Ind. Ill, 

followed In State ex rel. Belzer v. 

Smith, 37 N.E.2d 61, 219 Ind. 700. 

( 6 ) The great object of the writ 

Is the liberation of those who may 
be Imprisoned without sufficient 
cause. 

U.S.—Ex parte Dlerks, D.C.C 0 I 0 ., 55 
P.2d 371. 

Fla.—State ex rel. Deeb v. Fablsln- 
ski, 162 So. 207, 111 Fla. 464, re¬ 
hearing denied 156 So. 261, 111 Fla. 
454. 

Or.—^Bx parte Armstrong, 128 P.2d 
951, 953, citing Corpns Jnxls. 

29 C.J. p 7 note 8 . 

( 6 ) Writ Is designed to afford .a 
speedy and effective method of se¬ 
curing the release of a person Il¬ 
legally restrained of his liberty. 


U.S.—Graham v. Squier, C.C.AWash., | 
132 F.2d 681, affirming, D.C., 46 F. 
Supp. 253—Clark v. Surprenant, C. 
C.A.Cal., 94 F.2d 969—^Bx parte | 
Craig, C.C.A.N.T., 282 F. 138, re-j 
versing, D.C., 274 F. 177, certlo-| 
rari denied Craig v. McCarthy, 42 
S.Ct 272, 258 U.S. 604, 617, 66 L. 
Ed. 793, certiorari granted Craig 
V. Hecht, 43 S.Ct. 90, 260 U.S. 714, 
67 L.Bd. 477, and affirmed 44 S.Ct 
103, 263 U.S. 255, 68 L.Bd. 293. 

Fla.—State ex rel. Price v. Stone, 
176 So. 229, 128 Fla. 637—Frederick 
V. Rowe, 140 So. 915, 105 Fla. 193 
—McLeod V. Chase, 116 So. 858, 
96 Fla. 736a. 

Iowa.—Furey v. Hollowell, 212 N.W. 
698, 203 Iowa 376, followed In Ben¬ 
ny V. Hollowell, 214 N.W. 496, 203 
Iowa 1351, Peterson v. Hollowell, 
214 N.W. 496 and Marshall v. Hol¬ 
lowell, 214 N.W. 496. 

Minn.—NorthfOSS v. Welch. 133 N.W. 
82. 116 Minn. 62. 36 L.R.A.,N.S.. 
678 , Ann.Caa.l913A 1257. 

Ohio.—^In re Application of Pontius, 
26 Ohio Clr.Ct,N.S.. 178. 

Okl.—Ex parte Barnett, 94 P.2d 18, 
67 Okl.Cr. 300. 

Or.—Hills V. Pierce, 231 P. 662, 113 
Or. 386. 

S.D.—State v. Jameson, 216 N.W. 

697, 51 S.D. 640, modified on oth- 
, er grounds 219 N.W. 118, 62 S.D. 
524. 

Tex.—Burckhalter v. Conyer, Com. | 
App., 9 S.W.2d 1029, setting aside 
7 S.W.2d 78, dismissing 285 S.W. 
606, and reversing Conyer v. Burck¬ 
halter, Civ.App., 276 S.W. 606. 

Wyo.—Ex parte Brugneaux, 63 P.2d 
800, 61 Wyo. 103. 

(7) The aim of habeas corpus is 
a justice that is swift and summary. 
—Buchanan v. Buchanan, 197 S.B. 
426, 170 Va. 458, 116 A.L.R. 688 . 

( 8 ) Function of writ is to accom¬ 
plish the release of one whose con¬ 
finement is either without original 
legal foundation or without continued 
factual foundation.—^Barry v. Hall, 
98 F.2d 222, 68 App.D.C. 350. 

(9) The function of the writ is to 

determine the legality of one’s de¬ 
tention by an inquiry Into the ques¬ 
tion of jurisdiction and the validity 
of the process on its face and wheth¬ 
er any thing has transpired since it 
was Issued to render it invalid.—^Bx 
parte Connor, 108 P.2d 10, 16 Cal.2d 
701, certiorari denied Connor v. Peo¬ 
ple of State of California, 61 S.Ct. 
844, 313 U.S. 642. 85 L.Ed. 1510— 
In re Connor, 99 P.2d 248, 15 Cal.2d 
161—^Bx parte Fortenbury, 101 P.2d 
105, 38 Cal.App.2d 284—Bx parte 

Moffett, 64 P.2d 1190, 19 Cal.App.2d 
7—Bx parte Jacinto, 47 P.2d 800, 8 
Cal.App.2d 275—^Bx parte Martin, 22 
P.2d 269, 132 Cal.App. 64—^Bx parte 
Yltalle, 4 P.2d 171, 117 CaLApp. 658. 
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(10) The function of the writ Is to 
question the right of any agency of 
the government to deprive a person 
of his liberty at any stage when the 
person is put under restraint by an 
authority, the legitimacy of which 
or of the edicts of which he chal¬ 
lenges.—^Ex parte Stewart, D.C.Cal., 
47 F.Supp. 410. 

(11) Further statements. 

U.S.—U. S. ex rel. Bilokumsky v. Tod, 
N.T., 44 S.(3t 64, 263 U.S. 149, 
68 L.Bd. 221 —^Leonard v. Hudspeth. 
C.C.A,Kan., 112 P.2d 121—Reger 
V. Hudspeth. C.C.A.Kan., 103 F.2d 
826, certiorari denied 60 S.Ct. 79, 
808 U.S. 549, 84 L.Bd. 462—Smith 
V. Gross. C.C.A.Tex., 2 F.2d 607, 
certiorari dismissed 45 S.Ct. 356. 
267 U.S. 610, 69 L.Bd. 813—Bx 
parte Billings, D.C. K an., 46 F.Supp. 
663, affirmed, C.C.A, Billings v. 
Truesdell. 135 F.2d 506. 

Cal.—^Bx parte Peterson, 92 P.2d 890, 
14 Cal.2d 82—France v. Superior 
Court of State of California In and 
for Los Angeles County, 255 P. 816, 
201 Cal. 122, 62 A.L.R. 869. 

Fla.—^Allison v. Baker, 11 8o.2d 578 
—^House V. State, 172 So. 734, 127 
Fla. 145—^Moody v. State, 99 So. 
665, 87 Fla. 175—^HCaile v. Gardner. 

91 So. 376, 82 Fla. 366. 

Me.—^Merchant v. Bussell, 27 A.2d 
816. 

Mich.—People v. Harris, 253 N.W. 

312, 266 Mich. 817. 

Mo.—Rice V. Gray, 34 S.W.2d 667, 
225 Mo.App. 890. 

Mont—State v. Tullock, 234 P. 277, 
72 Mont 482—^Ex parte Lockhart, 
232 P. 183, 72 Mont 136. 

N.J.—^Ex parte Markus, 146 A. 367, 
104 N.J.Eq. 513. 

N.T.—^People ex rel. Temple v. Bro- 
phy, 290 N.T.S. 2. 248 App.Dlv. 
442, affirmed 6 N.B.2d 416, 273 N.T. 
487—People ex rel. Sweet v. Lew¬ 
is, 271 N.T.S. 164, 150 Mlsc. 650— 
People ex rel. Zupanice v. Glltner, 
263 N.T.S. 333, 147 Mlsc. 167— 
People ex rel. Rich v. Lackey, 248 
N.T.S. 561, 139 Mlsc. 42—People 
ex rel. Seagrist v. Mederer, 33 N. 
T.S.2d 114. 

Ohio.—Weiss v. Fite, 19 Ohio App. 
309. 

OkL—^Bx parte Herrin, 93 P.2d 21, 
67 OkLCr. 104—^Ex parte Keel, 
71 P.2d 818, 62 Okl.Cr. 277. 

Tex.—Ex parte Guynn, 32 S.W.2d 187, 
116 Tex.Cr. 121. 

Va—Buchanan v. Buchanan, 197 S. 
B. 426, 170 Va 468, 116 A.L.R. 
688 . 

29 C.J. p 7 note 8 [a]. 

Issue presented by habeas coxshm 
Is whether restraint of liberty Is by 
due process of law. 

Colo.—Collins V. People, 21 P.2d 1114, 

92 Colo. 464. 

Okl.—^Ex parte Lansdon, 258 P. 1065, 
.38 Okl.Cr. 59. 
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delay or postpone the trial,or to change the form 
or mode of trial.'*'^ The sole function of the writ 
is to relieve from unlawful imprisonment,^8 and or¬ 
dinarily it cannot properly be used for any other 
purpose.^9 Thus it has been held that the writ can¬ 
not properly be used: To enforce a right to serv¬ 
ice;®® to determine whether a person has commit¬ 
ted a crime to determine a disputed interstate 


boundary line;®^ to punish respondent, or to afford 
the injured person redress, for the illegal deten¬ 
tion to recover damages®^ or other money 
award;®® as a means of obtaining evidence of the 
whereabouts of the person detained;®® to deter¬ 
mine property rights;®*^ to determine conflicting 
rights to personal custody,®® except in the case of 
infants, see infra § 41, although there is some au- 


'WholB cLnMtlon of rlfflit to dlB- 
olLafffe is submitted to court by a 
Ijrisoner who was before court on a 
writ of habeas corpus granted on his 
own application.—^People ex rel. Cul¬ 
len V. Murphy, 10 N.Y.S.2d 755, 266 
App.Dlv. 597, affirmed 23 N.E.2d 541, 
281 N.T. 711. 

Where facts do not Justify Issu¬ 
ance of writ, whether habeas corpus 
was proper remedy need not be de¬ 
termined.—^Bx parte Gilbert, 111 P. 
2d 205, 71 Okl.Cr. 268. 

“Franchise'* as embraolng habeas 
corpus 

'‘Franchise,** In the broad and pop¬ 
ular sense, may include the right to 
habeas corpus—Chicago & W. 1. R. 
Co. V. Dunbar. 95 Ill. 571. 

46. Tex.—Caruthers v. Hines, Com. 
App., 290 S.W. 155, 157, citing Cor¬ 
pus Juris, and affirming, Clv.App., 
283 S.W. 244, and certiorari denied 
48 S.Ct. 18, 275 U.S. 625, 72 L.Bd. 
406. 

Wash.—In re Hamilton, 106 P. 1046, 
56 Wash, 406. 

47. Tex.—Caruthers v. Hines, Com. 
App., 290 S.W. 156, 167, citing Cor¬ 
pus Jtixls, and affirming, Clv.App., 
283 S.W. 244, and certiorari denied 
48 S.Ct. 18, 275 U.S. 625, 72 L.Ed. 
406. 

Wash.—^In re Hamilton, 105 P. 1046. 
56 Wash. 405. 

48. U.S.—Goldsmith v. Sanford, C.C. 
A.Ga., 182 F.2d 126—U. S. ex rel. 
Pantano v. Cars!, C.C.AN.Y., 66 F. 
2d 322—^Ex parte Stewart, D.C.Cal., 
47 F.Supp. 415. 

Arlz.—State v. Grantham, 249 P. 768, 
30 Ariz. 591. 

D.C.—Story v. Rives, 97 F.2d 182, 68 
App.D.C. 825, certiorari denied 59 
S.Ct. 71, 305 U.S. 595, 83 L.Ed. 
377. 

Fla.—Shelton v. Coleman, 187 So. 266, 
186 Fla. 625—Skipper v. Schumach¬ 
er, 169 So. 58. 124 Fla. 884, ap¬ 
peal dismissed and certiorari de¬ 
nied 67 S.Ct. 39, 299 U.S. 507, 81 
Ii.Bd. 376—Sloan v. Hutchlngson, 
163 So. 61. 120 Fla. 747—Ex parte 
Amos, 112 So. 289, 93 Fla. 6—White 
V. Penton, 110 So. 533, 92 Fla. 837. 
Ga.—Sanders v. Paschal, 199 S.E. 
168, 186 Ga. 837—Etheridge v. Pos¬ 
ton, 168 S.E. 25, 176 Ga. 388. 

N.Y.—^People ex rel. Rosen v. Warden 
of City Prison, 254 N.Y.S. 774, 234 
App.Dlv. 349—People ex rel. Luci¬ 
ano V. Murphy. 290 N.Y.S. 1011, 160 
Mlac. 678, affirmed 292 N.Y.S. 844; 


249 App.Dlv. 879—^People ex rel. 
Hower v. Foote, 223 N.Y.S. 681, 
130 Mlsc. 224—^People ex rel. Solo¬ 
mon V. Slattery, 39 N.Y.S.2d 43. 
N.C.—^Bx parte Young, 24 S.E.2d 639, 
222 N.C. 708. 

Okl.—^Bx parte Davis, 31 P.2d 623, 55 
Okl.Cr. 380. 

Tex—Caruthers v. Hines, Com.App., 
290 S.W. 155, 167, citing Corpus Ju¬ 
ris, and affirming, Clv.App., 283 S. 
W. 244, and certiorari denied 48 S. 
Ct. 18. 276 U.S. 626, 72 L.Bd. 406. 
Utah.—Jones v. Moore, 213 P. 191, 
61 Utah 383. 

29 C.J. p 12 note 54. 

Illegality of restraint generally see 
infra S 13. 

Writ was limited originally to cas¬ 
es of restraint under color or claim 
of law.—^People ex rel. Sisson v. Sis¬ 
son, 276 N.Y.S. 299. 163 Mlsc. 434— 
29 C.J. p 108 note 6. 

Whether prisoner Is entitled to dls- 
oharge at present time is sole ground 
on which court could entertain Juris¬ 
diction of prisoner’s application.—^Bx 
parte Nelsler, 69 S.W.2d 422, 126 Tex. 
Cr. 26. 

49. U.S.—McNally v. Hill, 55 S.Ct 
24, 293 U.S. 131, 79 L.Ed. 238. af¬ 
firming, C.aA., 69 P.2d 38, certio¬ 
rari granted 64 S.Ct. 773, 292 U.S. 
619, 78 L.Bd. 1476—McNealy v. 
Johnston, C.C.A.Cal., 100 F.2d 280 
—Woods V. Zerbst, C.C.AKan., 85 
F.2d 313. 

Ariz.—State v. Grantham, 249 P. 758, 
30 Ariz. 591. 

D.C.—Story v. Rives, 97 F.2d 182, 68 
App.D.C. 325, certiorari denied 59 
S.Ct. 71, 306 U.S. 696, 83 L.Bd. 377. 
Fla.—Skipper v. Schumacher, 169 So. 
68, 124 Fla. 384, appeal dismissed 
and certiorari denied 67 S.Ct. 39, 
299 U.S. 607, 81 L.Ed. 376. 

Mont—^August V. Bums, 255 P. 737, 
79 Mont 198. 

Tex.—Caruthers v. Hines, Com.App., 
290 S.W. 165, 167, citing Corpus Jn^ 
xls, and affirming, Clv.App., 283 S. 
W. 244, and certiorari denied 48 
S.Ct 18, 276 U.S. 626. 72 L.Bd. 406. 
29 C.J. p 12 note 55. 

Kept within narrow hounds 
N.Y.—^People ex reL EEauptmann v. 
Hanley. 274 N.Y.S. 813, 163 Misc. 
61, affirmed 274 N.Y.S. 824, 242 
App.Div. 267. 

Cannot he made substitute for writ 
of arrest 

Pa.—Commonwealth v. Porter, 24 Pa. 
Dlst 668. 


Kaheas corpus Is not to protect 
person guilty of crime or give refuge 
to criminals in one state who have 
fled from another.—Bx parte Brug- 
neaux, 63 P.2d 800, 51 Wyo. 103. 

Invalidity of prison regulation re¬ 
quiring petitions for writ of habeas 
corpus to be submitted to institution¬ 
al welfare office and to legal inves¬ 
tigator to parole board did not com¬ 
pel release of prisoner who had been 
convicted of statutory sex offense.— 
Ex parte Hull, Mich., 61 S.Ct. 640, 
312 U.S. 546, 85 L.Bd. 1034, rehear¬ 
ing denied 61 S.Ct. 823, 312 U.S. 716, 
85 L.Bd. 1146. 

Operation of void Judgment of con¬ 
viction may be stayed by habeas cor¬ 
pus only through exercise of court’s 
authority to remove prisoner from 
unlawful custody.—^McNally v. Hill, 
Pa.. 55 S.Ct 24, 293 U.S. 131, 79 L 
Bd. 238, affirming. C.C.A., 69 F.2d 38. 
certiorari granted 54 S.Ct. 773, 292 
U.S. 619, 78 L.Bd. 1476. 

60. N.Y.—^People v, Weissenbach, 60 
N.Y. 886. 

Custody of infant see infra § 41. 

51. Fla—Shelton v. Coleman, 187 

So. 266, 136 Fla. 626—White v. 
Penton, 110 So. 533, 92 Fla. 837. 
N.Y.—People v. Quigley, 134 N.Y.S. 
953, 75 Mlsc. 161. 

Guilt or Innocence see infra S 18. 

62. Involving location of Jail 

U.S.—In re Chavez, C.C.Cal., 72 F. 
1006. 

63. N.Y.—^People ex rel. Klee v. 
Klee, 195 N.Y.S. 778, 202 App.Dlv. 
692. 

29 C.J. p 12 note 69. 

64. Vt—In re St. Onge, 108 A 203, 
93 Vt 373. 

65. N.Y.—People v. Prior, 182 N.Y.S. 
577, 112 Misc. 208. 

Providing for support of infant see 
infra S 41. 

66. N.Y.—In re Larson, 31 Hun 639, 
reversed on other grounds 96 N.Y. 
381. 

67- Tex—Caruthers v. Hines, Com. 
App., 290 S.W. 166, 167, clUng Cor¬ 
pus Juris, and affirming, Clv.App., 
288 S.W. 244, and certiorari denied 
48 S.Ct 18, 276 U.S. 525, 72 L.Bd. 
406. 

29 C.J. p 12 note 68. 

5& N.J. — State V. Cheeseman, 5 N. 

J.Law 522. 

29 C.J. p 12 note 64. 
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thority to the contrary ,*5^ to compel a justice of the 
peace to take jurisdiction anew of a cause, where 
he has bound over the party on preliminary exami¬ 
nation for trial before a court of higher jurisdic¬ 
tion, see infra § 27. 

On the other hand, the writ may be used to ob¬ 
tain relief other than that of absolute discharge.®® 
It has been held that the writ of habeas corpus may 
be used to obtain the presence of a prisoner serv¬ 
ing a sentence in jail for the purpose of another 
trial,®^ or to enable bail to surrender their princi¬ 
pal who has been imprisoned and be discharged of 
their liability, see Bail § 25 d (2). The writ may 
be granted for the purpose of procuring the pres¬ 
ence of a prisoner temporarily for some special pur¬ 
pose, either at his own instance or at the instance 
of a third person.®^ Thus the writ may be granted 
in order to enable the prisoner to appear at the hear¬ 
ing of legal proceedings pending against him.®® 
The granting of the writ in such cases is in the dis¬ 
cretion of the court or judge, and is not a matter of 
course, unless the prisoner has a legal right to ap¬ 
pear personally, or satisfies the court that substantial 
justice cannot be done without his presence.®^ The 
writ has been granted to remove a prisoner in cus¬ 
tody to try him in a criminal case.®® Other in¬ 


stances in which the writ may or may not be used 
are noted infra § 13 et seq. 

Statutes in many jurisdictions specify the grounds 
on which habeas corpus may issue, and are more or 
less variant in their terms.®® In some jurisdictions 
a discharge can be obtained only for one of the 
causes named in the statute;®*^ in others, as shown 
supra § 3, a common-law right is recognized unaf¬ 
fected by statute. 

b. Federal Courts Where Detention under State 
or Teixitorial Authority 

In the absence of exceptional circumstances the fed¬ 
eral courts In their dhscretlon will not exercise their Ju¬ 
risdiction to release persons detained under state or 
territorial authority. 

As shown infra §§ 62-65, the federal courts have 
jurisdiction to issue the writ of habeas corpus in 
certain cases in which the detention is under state 
authority. This jurisdiction is not unqualified, but 
is to be exerted in the exercise of a sound discre¬ 
tion®® according to the special circumstances of the 
case®® and in the light of the relation existing be¬ 
tween state and federal courts under our dual form 
of government.^® It is an exceedingly delicate ju¬ 
risdiction'll and it cannot be exercised except on 


69. Ark.—State v. Neel, 3 S.W. 631,' 
48 Ark. 283. 

29 C.J. p 12 note 66. j 

0Ol Cal.—^Ex parte Albarl, 21 P.2d 
423, 218 Cal. 34. i 

N.T.—^People ex rel. Sala v. Martin, 
46 N.E.2d 890, 289 N.T. 471, re¬ 
versing: 36 N.Y.S.2d 124, 264 App. 
Dlv. 928. 

Habeas corpus: 

For admission to bail see infra S 
34. 

To enforce rlgrht to freedom on 
parole see infra 9 26. 

61. Va.—Jones v. Commonwealth, 20 
Gratt. 848, 61 Va. 848. 

29 C.J. p 12 note 68. 

62. N.J.—Donnelly v. State, 26 N.J. 
Law 463 affirmed 26 N.J.Law 601. 

29 C.J. p 13 note 70. 

63. N.J.—^Donnelly y. State, supra. 

29 C.J. p 18 note 71. 

6 ^ N.J.—^Donnelly v. State, supra. 

29 C.J. p 13 notes 73, 75. 

Discretion of court see infra 9 .5- 
66. Conn.—State v. Wilson, 38 Conn. 
126. 

29 aj. p 18 note 76. 

66 . N.T.—^People v. Corrado, 270 N. 

T.S. 285. 150 Miso. 787. 

29 aJ. p 13 note 80. 

Particular grounds for Issuance of 
writ see infra 99 18-60. 

Order or habeas corpns to bring 
one indicted for felony from state 
prison, in which he is incarcerated 
under sentence for another offense. 


into court for trial or change of plea, 
may be Issued under Code Cr.Proc. 
99 10-b, 298-b.—^People v. Corrado, su¬ 
pra. 

Statute reanires rigid observance 
of limitations on use of writ of habe¬ 
as corpus arising from nature and ob¬ 
jects of writ itself as defined by com¬ 
mon law.—People ex rel. Carr v. 
Martin, 35 N.E.2d 636, 286 N.T. 27, 
reversing 24 N.T.S.2d 729, 261 App. 
Dlv. 866. 

67. Ill.—^People V. Siman, 119 N.B. 
940, 284 IlL 28. 

Puerto Klco.—^Ex parte Chico, 8 
Puerto Rico 273. 

29 C.J. p 18 note 81. 

Where petitioner Is hOld under 
process, he can only be discharged 
by virtue of some specification of 
1936 C.S.A. c 77 9 8 concerning caus¬ 
es of discharge.—^Ex parte Thomp¬ 
son, 89 P.2d 638, 104 Colo. 171. 

66 , U.S.—U. S. ex rel. Kennedy v. 
Tyler, N.T., 46 S.Ct 1, 269 U.S. 18, 
70 L.Ed. 138, affirming, D.C.. U. S. 
V. Waldow, 294 P. Ill—U. S. ex rel. 
Parker v. Carey, C.C.A.I11., 136 P. 
2d 206—Johnson v. Wilson, C.C.A. 
Ala., 131 F.2d 1, affirming, D.C., 45 
F.Supp. 697—^Hawk v. Olson, C.C. 
A.Neb., 130 F.2d 910, certiorari de¬ 
nied 63 S.Ct. 435, 317 U.S. 697, 

87 L.Ed.-^Kelly v. Hagen, C.C. 

A.I1L, 129 F.2d 811—^Kramer v. 
State of Nevada, C.C.A.Nev., 122 F. 
2d 417—Boyd v. O'Grady, C.C.A. 
Neb., 121 F.2d 146—Fleenor v. 
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Hammond, C.C.A.Ky., 116 F.2d 982, 
132 A.L.R. 1241, reversing, D.C.. 28 
F.Supp. 626—Groseclose v. Plum¬ 
mer, C.C.A.Cal., 106 F.2d 811, cer¬ 
tiorari denied 60 S.Ct 264, 804 U. 
S. 614, 84 L.Bd. 513—Palmer v. Mc¬ 
Cauley, C.C.A.Wash., 103 P,2d 800 
—Cunningham v. Skirotes, C.C.A. 
Fla., 101 F.2d 636—^Bx parte Melen¬ 
dez, C.C.A.Cal., 98 P.2d 791—Reed 
V. Madden, C.C.A.M 0 ., 87 F.2d 846— 
Winebrenner v. Besant, D.C.Md., 11 
P.2d 990—Sander v. Johnston, C.C. 
A.Cal., 11 F.2d 609—Ex parte 
Stonefleld, D.C.Ky., 36 F.Supp. 453, 
affirmed, C.C.A., Stonefleld v. Bu¬ 
chanan, 24 F.2d 23—^U. S. ex rel. 
Henson v. Mills, D.C.Pa., 21 F. 
Supp. 616. 

29 C.J. p 16 note 95—16 C.J. p 1167 
note 8. 

69. U.S.—^Ex parte Penney, C.C.A., 
103 P.2d 27—^Bx parte Shockley, 
D.COhio, 17 F.2d 188. 

29 C.J. p 16 note 96. 

70. U.S.—Johnson v. Wilson, C.C. 
A.Ala., 131 F.2d 1, affirming, D.C., 
45 F.Supp. 597. 

Comity between state and federal 
courts in cases of concurrent Ju¬ 
risdiction generally see Courts 9 
528. 

Duty of state courts to enforce fed¬ 
eral constitution see Constitutional 
Law 9 98. 

7 L U.S.—Ashe v. U. S. ex reL Val- 
otta. Pa.. 46 S.Ct 833, 270 U.S. 424, 
70 L.Ed. 662, reversing, D.C., U. S. 
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definitely and narrowly limited grpunds.^^ It should 
be exercised cautiously'^3 and only in rare, ex¬ 
treme, and extraordinary or exceptional cases,*^^ 
cases involving exceptional circumstances of pe¬ 
culiar urgency.*^® In the absence of exceptional 
or extraordinary circumstances the federal courts 
will not ordinarily interfere by habeas corpus with 
the regular course of procedure under state author- 


. ity.7® Orderly procedure requires that before a 
federal court is asked to issue a writ of habeas cor¬ 
pus, in the case of a person held under state au¬ 
thority, recourse should be had to whatever judi¬ 
cial remedy afforded by the state may still be 
open and a federal court generally will not issue 
the writ until the judicial remedies afforded by the 
state, including the remedy by appeal or writ of er- 


e:c rel. Valotta v. Ashe, 2 F.2d 735 
—Urquhart v. Brown, Wash., 27 
S.Ct. 459, 205 U.S. 179, 51 L.Ed. 
760—Stephenson v. Daly, D.G.Ind., 
1 F.Supp. 866—Sylvester v. Keeler, 
D.C.Mass., 290 F. 969. 

16 C.J. p 1167 note 8. 

72. XJ.S.—^Ashe v. U. S. ex rel. Val¬ 
otta, Pa., 46 S.Ct. 333. 270 U.S. 424. 
70 L.Bd. 662, reversing:, D.C., U. S. 
ex rel. Valotta v. Ashe. 2 F.2d 
736—^Ex parte Buczkowski, C.C.A. 
Cal., 32 F.2d 891, affirming*. D.C., 
80 F.2d 416. 

73. U.S.—Ex parte Dynch, D.C.Ind., 
18 F.Supp. 673. 

74. U.S.—^Elauflman v. Mount, C.C.A. 
Ga., 181 F.2d 112—In re Anderson, 
CC.A, 117 F.2d 939. certiorari de¬ 
nied 118 F.2d 760—Palmer v. Mc¬ 
Cauley, C.C.A.Wash., 103 F.2d 800 
—McLeod V. Majors, O.C.AFla.. 
102 F.2d 128. reversing, D.C., Ma¬ 
jors V. McLeod, 26 F.Supp. 206— 
Marslno v. Hogsett, D.C.Ma8S.. 37 
P.2d 409—Sander v. Johnston, C.C. 
A.Cal., 11 F.2d 609—In re Ross, 
D.C.Or., 48 F.Supp. 816—^Bx parte 
Edwards, D.C.F1 cl, 37 F.Supp. 673 
—U. S. ex rel. Lesser v. People 
of State of New York, D.C.N.T., 34 
F.Supp. 730, affirmed, C.C.A., U. 
S. ex rel. Lesser v. Hunt, 117 F.2d 
30—U. S. ex rel. Grove v. Jackson, 
D.C.Ga., 16 F.Supp. 126—^Ex parte 
Berman, D.C.Md., 14 F.Supp. 716— 
Hawk V. Hollowell, D.C.Iowa^ 1 F. 
Supp. 885—rSylvester v. Keeler, D. 

C. MaS8., 290 F. 969. 

16 C.J. p 1167 notes 96-99. 

•*U,nder the decisions, .a case war¬ 
ranting habeas corpus in the Ped- 
-eiial -Court is extremely rare.”—Ex 
parte Edwards, D.C.Fla.. 87 F.Supp. 
673, 674. 

^ Cases of emergenoy 
U.S.—Marslno v. Hogsett. D.C.Mass., 
37 F.2d 409—^E!x parte Shockley, 

D. C.Ohlo, 17 F.2d 133. 

29 C.J. p 16 notes 98, 99. 

76. U.S.-.-In re Miller, aC.A., 126 F. 
2d 826, certiorari denied Miller v. 
Duffy. 62 S.Ct. 1107, 316 U.S. 677, 
86 L.Ed. 1751, rehearing denied 62 
S.Ct, 1307. 816 U.S. 718. 86 L.Ed.' 
1778—Hogue v. Duffy, C.C.A.Cal., 
124 F.2d 864, certiorari denied 62 S. 
Ct. 1044, 316 U.S. 676. 86 L.Ed. 
1749—^Kramer v. State of Nevada. 
CaANev., 122 F.2d 417—Reed v. 
Madden, dCAMo., 87 F.2d 846— 
Ex parte Baer; D.C.Ey., 20 F.2d 


912—^Ex parte Roberta, D.C.Pla, 10 
P.2d 163—^Wheeler v. Kaiser, D.C. 
Mo., 46 F.Supp. 937—Elliott v. 
Commonwealth of Kentucky, D.C. 
Ky., 45 F.Supp. 902—Ex parte 
Stonefield, D.C.Ky., 36 F.Supp. 453, 
affirmed, C.C.A., Stonefield v. Bu¬ 
chanan. 124 F.2d 23—Hawk v. Hol¬ 
lowell, D.CIowa. 1 F.Supp. 886. 
Mere constitutional question is not 
alone sufficient.—U. S. ex rel. Murphy 
V. Murphy, C.C.AN.T.. 108 F.2d 861, 
affirming, D.C., U. S. ex rel. Murphy 
V. Warden of Clinton Prison, 29 F. 
Supp. 486, certiorari denied Murphy 
v. Warden of Clinton State Prison 
at Donnemora, N.Y., 60 S.Ct. 583, 
309 U.S. 661, 84 L.Ed. 1009. rehear¬ 
ing denied 60 S.Ct. 609, 309 U.S. 696, 
84 L.Ed. 1036. 

ITulted States district conrt or fed- I 
eral judge must first determine 

whether there is presented one of 
those rare cases where exceptional 
circumstances of peculiar urgency 
are shown to exist, and, if so, the 
court or judge will proceed to hear 
and determine the case as required 
by law, otherwise the application 
must be dismissed whether the appli¬ 
cant has or has not exhausted his 
state remedies.—^Hawk v. Olson. C.C. 
A.Neb., 130 P.2d 910, certiorari de¬ 
nied 63 S.Ct. 436, 817 U.S. 697, 87 
L.Ed. -. 

76. U.S.—^U. S. ex rel. Kennedy v. 
Tyler, N.Y., 46 S.Ct. 1, 269 U.S. 13, 
70 L.Bd. 138, affirming, D.C., U. S. 
V. Waldow, 294 F. Ill—Kelly v. 
Ragen, C.C.AI11., 129 P.2d 811— 
Morton v. Henderson, CC.AGa., 123 
F.2d 48—Kramer v. State of Ne¬ 
vada, C.C.A.Nev., 122 F.2d 417— 
Boyd V. O’Grady, C.C.ANeb., 121 F. 
2d 146—^Davis v. Dowd, C.C.AInd., 
119 F.2d 338—^U. S. ex rel. Jorczak 
V. Ragen, C.C.AI11.. 102 F.2d 184, 
certiorari denied 60 S.Ct 89, 308 

U. S. 573, 84 L.Ed. 481—Cunningham 

V. Sklrlotes, C.C.A.Pla., 101 F.2d 
685—People ex rel. Cusick v. 
Wliipp, C.C.A.I1L, 73 P.2d 264, cer¬ 
tiorari denied Cusick v. Whipp, 55 

, S.Ct 240, 293 U.S. 623, 79 L.Ed. 
710, rehearing denied 55 S.Ct 404. 
294 U.S. 781, 79 L.Hd. 1261—Ketch- 
am V. State of Iowa, C.C.AIowa, 
41 F.2d 88—^Ex parte Roberts, D.C. 
Fla., 10 P.2d 168—Franck v. Kaiser, 
D.C.MO., 48 F.Supp. 640—Wheeler 
V. Kaiser, D.C.Mo., 45 F.Supp. 937 
—Elliott V. Commonwealth of Ken¬ 
tucky, D.C.Ky., 45 F.Supp. 902— 
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Singletary v. Marett, D.C.S.C., 22 
F.Supp. 237—U. S. ex rel. Henson 
V. Mills, D.C.Pa., 21 F.Supp. 616— 
In re Bradley, C.C.Cal., 96 F. 969. 
29 C.J. p 16 note 97—16 C.J. p 1166 
note 94. 

Aots of congress do not demand 
taking of prisoner from state cus¬ 
tody in advance of trial.—^Ex parte 
Warner, D.C.Okl., 21 F.2d 642. 
Obstruction of administration of 
state laws 

(1) It was not intended by con- 
I grress that federal courts should by 

writs of habeas corpus obstruct the 
ordinary administration of the state 
criminal laws in the state tribunals. 
—^Pettibone v. Nichols, Idaho, 27 S. 
Ct. Ill, 203 U.S. 192, 61 L.Ed. 148, 7 
Ann.Cas. 1047—^Hale v. Crawford, C. 

I C.AMass., 65 F.2d 739, certiorari de¬ 
nied Crawford v. Hale, 64 S.Ct 92, 
290 U.S. 674, 78 L.Bd. 681—16 C.J. 
p 1166 note 88. 

(2) Where state has provided ade¬ 
quate legislation for its function as 
parens patriae in relation to insane 
within its borders and provided pro¬ 
tection for rights of individual in¬ 
volved, federal courts should not ob¬ 
struct administration of such state 
laws relating to confinement of in¬ 
sane persons through its own tribu¬ 
nals.—U. S. ex rel. Grove v. Jackson, 
D.C.Pa., 16 F.Supp. 126. 

77. U.S.—Mooney v. Holohan, 55 S. 
Ct. 340, 294 U.S. 103, 79 L.Ed. 791, 
98 A.L.R. 406, rehearing denied Ex 
parte Mooney, 65 S.Ct. 611, 294 U. 
S. 732, 79 L.Ed. 1261—Johnson v. 
Wilson, C.C.AAlau, 131 F.2d 1, af¬ 
firming, D.C., 46 F.Supp. 597—Hawk 
V. Olson, C.C.ANeb., 130 F.2d 910, 
certiorari denied 68 S.Ct 485, 317 

U. S. 697, 87 L.Bd.-Kramer v. 

State of Nevada, C.C.A.Nev., 122 F. 

‘2d 417—U. S., in Behalf of Tulee, 

V. House, C.C.AWash., 110 P.2d 
797—^Hall V. People of State of Cal¬ 
ifornia, C.C.ACal., 79 P.2d 182—In 
re Ryan, D.C.Pa., 47 F.Supp. 10— 
Marks V. Dowd, D.C.Ind., 46 F.Supp. 
888—^Elliott V. Commonwealth of 
Kentucky, D.C.Ky.. 46 F.Supp. 902 
—Veach v. Smith, D.C.Pa., 42 F. 
Supp. 161—Hall V. Verdel, D.C.Va., 
40 F.Supp. 941—Ex parte Stone- 
field, D.C.Ky., 36 F.Supp. 463, af¬ 
firmed, C.C.A, Stonefield v. Buchan¬ 
an, 124 F.2d 28—^U. S. ex rel. Grove 
V. Jackson, D.C.Pa., 16 F.Supp. 126. 

16 C.J. p 1167 note 8. 
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ror to the state appellate courts, have been exhaust¬ 
ed.*^® The writ of habeas corpus may, in the ab¬ 
sence of exceptional circumstances, be denied by a 
federal court where petitioner has failed to apply to 
the state court for the writ and it is not shown that 
the writ is unavailable in the state court.79 


In exceptional cases, however, the federal courts 
may interfere by habeas corpus in advance of final 
action by the state authorities, and in such cases it 
must not be understood that the general rule forbid¬ 
ding such interference is in any way relaxed or de¬ 
parted from.®® The exceptional cases are those of 


78. TJ.S.—^Bx parte Williams, Neb., 
63 S.Ct. 431—Ex parte Davis, 63 S. 

Ct. 26, 317 U.S. 592, 87 L.Bd. - 

—Ex parte Botwlnski, 62 S.Ct. 476, 
814 U.S. 586, 86 I..Ed. 473—U. S. 
ex rel. Kennedy v. Tyler, 46 S.Ct 
1, 269 U.S. 13, 70 L.Ed. 138, af¬ 
firming, D.C., U. S. V. Waldow, 294 
P. Ill—U. S. ex rel. Jackson v. 
Brady, C.C.A.Md., 133 P.2d 476, af¬ 
firming, D.C., 47 P.Supp. 362, cer¬ 
tiorari denied 63 S.Ct. 1029, rehear¬ 
ing denied 63 S.Ct. 1315—Hawk v. 
Olson, C.C.A.Neb., 130 F.2d 910, cer¬ 
tiorari denied 63 S.Ct 435, 317 U.S. 

697, 87 L.Ed.-Jones v. Dowd, 

C.C.A.Ind., 128 P.2d 331—Morton 
V. Henderson, C.C.A.Ga., 123 P.2d 
48—Kramer v. State of Nevada, 

C. C.A.Nev.. 122 F.2d 417—Davis v. 

Dowd, C.C.A.Ind., 119 P.2d 338— 
Botwlnski v. Dowd, C.C.A.Ind., 118 
P.2d 829—Achtien v. Dowd, C.C.A. 
Ind., 117 P.2d 989—Ex parte Cow- 
en, C.C.A.Cal., 98 F.2d 530, rehear¬ 
ing denied 98 F.2d 1019—^Ex parte 
Hicks, C.C.A.Cal., 98 F.2d 116—Ste¬ 
phenson v. Daly, D.C.Ind., 21 F.2d 
625—U. S. ex ret Marsino v. An¬ 
derson, D.C.I11., 18 P.2d 133— 

Franck v. Kaiser, D.C.Mo., 48 P. 
Supp. 640—Marks v. Dowd, D.C. 
Ind., 46 P.Supp. 888—^Wheeler v. 
Kaiser, D.C.Mo., 45 P.Supp. 937— 
Veach v. Smith, D.C.Pa., 42 P.Supp. 
161—Hall V. Verdel, D.C.Va., 40 P. 
Supp. 941—Gall V. Brady, D.C.Md., 
39 P.Supp. 504, afilrmed, C.C.A.. 
Carey v. Brady, 125 P.2d 253, cer¬ 
tiorari denied 62 S.Ct 1805, 816 
U.S. 702, 86 L.Ed. 1770—People ex 
rel. Tower v. Hunt D.C.N.T., 36 
P.Supp. 49—^Ex parte Caesar, D.C. 
Tex., 27 P.Supp. 690—^Howard v. 
Dowd, D.C.Ind., 25 P.Supp. 844— 
People ex ret Kurzynski y. Hunt, 

D. aN.T., 25 P.Supp. 647—U. S. ex 
rel. Lesser v. Hunt, D.C.N.T., 25 
P.Supp. 646—^Ex parte Lynch, D.C. 
Ind., 18 P.Supp. 673—U. S. ex ret 
Mason v. Hunt D.C.N.Y., 16 P. 
Supp. 285—^U. S. ex rel. Grove v. 
Jackson, D.C.Pa., 16 P.Supp. 126 
—Melton V. Beard, D.C.Ga., 16 P. 
Supp. 980—Mooney v. Holohan, D. 
C.CaL, 7 P.Supp. 385, appeal denied, 
C.C.A.. In re Mooney, 72 P.2d 503 
—Sylvester v. Keeler, D.C.Mass.. 
290 P., 969—U. S. V. Brown, C.C.A. 
Minn., 281 F. 667. 

Tex.—Caruthers v. Hines, Com.App., 
290 S.W. 155, affirming, Clv.App., 
283 S.W. 244 and certiorari denied 
48 S.Ct 18, 276 U.S. 626, 72 L,.Ed. 
406. 

29 C.J. p 15 note 98, p 18 note 81, p 
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20 note 45. p 141 note 79—15 C. 

J. p 1167 notes 8, 4. 

Ooxmultment to TTalted States vet- 
exans’ hospital under order of state 
court—In re Ross, D.C.Or., 48 P. 
Supp. 816—^Ex parte Moore, D.C. Or.. 
48 P.Supp. 886. 

GironmstaiLcaa affecting duty to ex¬ 
haust remedies 

Whether petitioner is under a duty 
to exhaust remedies in the state 
courts may be affected by particular 
circumstances, as where execution of 
petitioner was scheduled to take 
place two days after the petition for 
the writ was filed.—^Downer v. Dun¬ 
away, C.C.A.Ga.. 63 P.2d 686, con¬ 
formed, D.C., 1 P.Supp. 1001. 
Expiration of time for review 

(1) Pact that it is too late to ap¬ 
peal from state court's judgment, un¬ 
der which petitioner is confined, does 
not warrant issuance of writ by fed¬ 
eral court.—Ex parte Berman, D.C. 
Md-, 14 P.Supp. 716. 

(2) The alleged fact that, during 
pendency of application for habeas 
corpus in the United States district 
court, the time expired for securing 
a writ of error directed to the su¬ 
preme court of the state did not in¬ 
crease the federal courts' power to 
act in the matter.—^Ex parte Melen¬ 
dez. C.C.A.Cal., 98 F.2d 791. 

Pendency of appeal In state court 

The writ will not be granted while 
an appeal or writ of error is pend¬ 
ing in the state appellate court for 
determination.—^Ex parte Davis, Ind., 
63 S.Ct. 679—Stephenson v. Daly, D. 
C.Ind., 21 F.2d 626—Stephenson v. 

Daly, D.C.Ind., 1 P.Supp. 865. 

Newly dlsoovered evidence in a 
state court conviction is not ground 
for Issuance of habeas corpus by fed¬ 
eral court, where application for new 
trial may be made to state court.— 
Elliott V. Commonwealth of Ken¬ 
tucky, D.C.Ky., 45 P.Supp. 902. 

Wisdom, Justice, or legality of In¬ 
junction will not be reviewed by fed¬ 
eral courts by habeas corpus where 
state court had Jurisdiction over sub¬ 
ject matter.—^Bx parte Crandall, C. 
C.A.Ind., 53 P.2d 969, affirming, D. 
C., 52 F.2d 650, certiorari denied 
Crandall v. Habbe, 52 S.Ct 812, 285 
U.S. 540, 76 L.Ed. 938. 

79- U.S.—^Bx parte Williams, Neb., 

63 S.Ct. 431—^Mooney v. Holohan, 

55 S.Ct. 340, 294 U.S. 103, 79 L.Ed. 

791, 98 A.L.R. 406, rehearing de¬ 
nied Ex parte Mooney, 65 S.Ct. 611, 

294 U.S. 732, 79 L.Bd. 1261-^ohn- 
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son V. Wilson, C.C.A.Ala.. 131 P.2d' 
1, affirming, D.C., 45 P.Supp. 697— 
Jones V. Dowd, C.C.A.Ind., 128 P: 
2d 331—^Kramer v. State of Nevada, 

C. C.A.Nev., 122 P.2d 417—Achtien 

V. Dowd, C.C.A.Ind., 117 P.2d 989' 
—Mllllken v. McCauley, C.C.A- 
Wash., 98 P.2d 646. affirming, D. 
C„ 20 P.Supp. 202, followed in Hes- 
lin V. Bunge, 20 P.Supp. 206, af¬ 
firmed, C.C.A., Puller v. McCauley,. 
93 P.2d 1004, following Hall v. 
People of State of California, 79 P. 
2d 132—^Hall V. People of State of 
California, C.C.A.Cal., 79 P.2d 132,. 
followed in, C.C.A.Wash., McCau¬ 
ley V. Goldberg, 91 P.2d 1016, cer¬ 
tiorari denied Goldberg v. McCau¬ 
ley, 58 S.Ct. 522, 303 U.S. 636. 82 
L.Ed. 1097, and followed in Mc¬ 
Cauley V. Mehlhorn, C.C.A.Waah., 
91 P.2d 1017, McCauley v. Palm¬ 
er, C.C.A.Wash., 91 P.2d 1017 and 
Puller V. McCauley, 93 P.2d 1004, 
affirming, D.C., Heslin v. Bunge. 
20 P.Supp. 206, following Milli- 
ken V. McCauley, 20 P.Supp. 202. 
affirmed, C.C.A., 93 P.2d 646— 

Ketcham v. State of Iowa, C.C.A., 
Iowa, 41 P.2d 38—^Marks v. Dowd. 

D. C.Ind., 46 P.Supp. 388—Elliott v. 
Commonwealth of Kentucky, D.C.. 
Ky., 45 P.Supp. 902—^Hall v. Ver- 
del, D.ava., 40 P.Supp. 941—Peo¬ 
ple ex rel. Albanese v. Hunt, D.Cl 
N.T., 34 P.Supp. 444—^Melton v. 
Beard, D.CLGa., 16 P.Supp. 980— 
Mooney v. Holohan, D.C.Cal., 7 Pi 
Supp. 385, appeal denied, C.C.A.. 
In re Mooney, 72 P.2d 603. 

Belief of petitlonar that it would 

be futile to apply to state court for 
a writ of habeas corpus is not a 
sufficient excuse.—Davis v. Dowd, C. 
C.A.Ind., 119 P.2d 338—Achtien v. 
Dowd, C.C-A.Ind., 117 P.2d 989. 

80. U.S.—Ex parte Edwards,, D.C. 
Pla., 37 P.Supp. 673. 

It is the delicacy, rather than lack, 
cf Jurisdiction, which has led the fed¬ 
eral courts to hold necessary an ex¬ 
haustion of remedies by a state pris¬ 
oner in the state courts and to in¬ 
sist that the state courts be given 
ample opportunity to deal with the 
Question before a federal court at¬ 
tempts to exercise its Jurisdictional 
power.—^Dooly v. Mahoney, D.C. 
Wash., 42 P.Supp. 890. 

Adjudication, and care of persons' 
believed Insane is a matter of state 
concern although federal courts 
might be reQuired to Intervene in 
cases flagrantly in violation of fun¬ 
damental gruarantles.—^Ex parte. 
Moore, D.C.Or., 43 P.Supp. 886. 
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l^reat urgency required to be disposed of prompt¬ 
ly,®^ such, for instance, as cases involving the au¬ 
thority and operation of the general government,®® 
or the obligations of the country to,®® or its rela¬ 
tions with,®^ foreign nations, as where a citizen or 
subject of a foreign state is in custody for an act 
done under the authority of his own government,®® 
or an officer or agent of the United States has been 
arrested under state process for acts done under the 
authority of the federal government.®® However, 
not every case in which an officer or agent of the 
United States, in custody under an order of a state 
court for trial for an alleged offense against the 
laws of the state, claims that the act charged against 
him was done or omitted while acting in his official 
capacity in pursuance of a law of the United States 


is such a case of urgency as requires a federal court 
or judge to discharge the officer or agent on hearing 
of the writ of habeas corpus before his trial in the 
state court®*^ The fact that a state enactment may 
affect the business of many and indirectly the rights 
of the public is not sufficient to justify interference 
by the federal courts,®® although injury to interstate 
commerce from delay may be sufficient to justify 
exercise of jurisdiction.®® 

The general rule requiring pursuit of the remedy 
in the state courts and by appeal or error does not 
apply where the person detained has no remedy in 
the state courts by appeal,®® or the state remedy is 
inadequate,®! or where the state court was without 
jurisdiction in a matter which was within the ex¬ 
clusive jurisdiction of the federal courts.®® 


81. U.S.—U. S.. In Behalf of Tulee, 
V. House, C.C.A.Wash., 110 F.2d 
797. 

29 C.J. p 16 note 8. 

Emergrenoy 

(1) An allegation of a serious 
emergency, being a mere conclusion 
of law, is Insuflacient.—U. S., In Be¬ 
half of Tulee, v. House, C.C.A.Wash., 
110 F.2d 797. 

(2) An emergency, if any existed, 
which ended before the petition was 
died, is insufficient.—^U. S., in Be¬ 
half of Tulee, v. House, supra. 

82. U.S.—^Ketcham v. State of Iowa, 
C.C.A.Iowa, 41 F.2d 88. 

29 C.J. p 16 note 4. 

Authority of state 

An Indian, who was arrested on 
state court information charging him 
with catching and selling salmon 
without obtaining license required by 
state statute, was not entitled to re¬ 
lease in habeas corpus proceeding in 
federal court because of alleged fact 
that statute violated Indian treaty, 
without exhausting state court reme¬ 
dies, on ground that either authority 
or operations of the United States 
were involved, since it was the au¬ 
thority of the state and not of the 
United States that was challenged.— 
U. S., in Behalf of Tulee, v. House, 
aC.A.Wash., 110 F.2d 797. 

83. U.S.—Urquhart v. Brown, Wash., 
27 S.Ct. 4B9, 206 U.S. 179, 61 L.Bd. 
760—^Ketcham v. State of Iowa, C. 
C.A.Iowa, 41 F.2d 38. 

Indian tribe Is not foreign nation 
within the meaning of the rule.— 
U. S.. in Behalf of Tulee, v. House. 
C.C.A.Wash.. 110 F.2d 797. 

84. U.S.—Ketcham v. State of Iowa, 
C.C.A.Iowa, 41 F.2d 38. 

29 C.J. p 16 note 6. 

85. U.S.—^Ketcham v. State of Iowa, 
supra. 

29 C.J. p 16 note 7. 

Jurisdiction of federal courts where 
foreigner in custody asserts de¬ 


fense depending on law of nations 
see infra § 67. 

88 . U.S.—^Bx parte Dlerks, D.C.C 0 I 0 ., 
55 F.2d 871—^Ketcham v. State of 
Iowa, C.C.A.Iowa, 41 F.2d 38—Ex 
parte Beach, D.C.Cal., 259 F. 956. 

29 C.J. p 16 note 8, p 126 note 27, 
p 127 note 28. 

Jurisdiction of federal courts to re¬ 
lease one detained for act done 
pursuant to federal law see infra § 
64. 

Removal to federal court of prosecu¬ 
tions against federal officers see 
the C.J.S. title Removal of Causes 
§§ 78-91, also 54 C.J. p 250 note 67 
et seq. 

Delay In performance of duties in 
large district 

A case of emergency is presented 
and the writ should issue where pe¬ 
titioner is a federal officer having 
charge of a large district and bur¬ 
dened with continuing duties to be 
performed in various places and in 
numerous courts, which duties obvi¬ 
ously he could not perform while in 
Jail and if he were compelled to seek 
redress by defense and appeal in the 
state courts and appellate review in 
the United States supreme court, 
the operations of the federal govern¬ 
ment might be much obstructed dur¬ 
ing a period of prolonged delay.— 
Ex parte Shockley, D.C.Ohlo, 17 F. 
2d 133. 

OffldalB or agents released 

(1) District director of naturaliza¬ 
tion imprisoned for refusing to obey 
mandamus order of state court to is¬ 
sue certificate of arrival.—^Bx parte 
Shockley, supra. 

(2) Prohibition agent, held for 
murder by state for shooting of pris¬ 
oner arrested for felony and attempt¬ 
ing to escape.—Ex parte Warner D. 
C.Okl., 21 F.2d 542. 

(3) Other officials or agents see 29 
C.J. p 16 note 8 [a], p 126 note 27 
[a]. 


I Evidence may be taken In habeas 
corpns proceeding to determine 
whether the acts alleged to be crim- 
I Inal were done in the performance of 
a duty in the service of the United 
States.—^U. S. v. Llpsett, D.C.Mich., 
156 F. 65—29 C.J. p 17 note 10. 

87. U.S.—Blrsch v. Tumbleson, C.C. 
A.Va., 31 F.2d 811, 65 A.L.R. 725 
—Castle V. Lewis, Okl., 254 F. 917. 
166 C.C.A. 279. 

29 C.J. p 17 note 9. 

Extreme cases only 
Power of federal court to dis¬ 
charge federal officer, charged by 
state authorities with first degree 
crime, should be exercised only in 
extreme cases.—Bx parte Dickson. D. 
C.N.T.. 14 P.2d 609. 

Where the evidence Is conflicting 
on the question whether the act was 
done in pursuance of a duty imposed 
by federal law, the federal courts 
will not issue the writ to release a 
federal officer or agent held for trial 
by the state authorltles.--U. S. v. 
Lewis, Pa., 26 S.Ct. 229, 200 U.S. 1, 
50 L.Bd. 343—Blrsch v. Tumbleson, 
C.C.A.Va., 31 P.2d 811, 65 A.L.R. 725. 

88 . U.S.—State of Minnesota v. 
Brundage, Minn., 21 S.Ct 456, 180 
U.S. 499, 45 L.Bd. 639, reversing, C. 
a, 96 F. 963. 

89. U.S.—^Bx parte Jervey, C.C.S.C., 
66 F. 957—Ex parte Kleffer, C.C. 
Kan., 40 F. 399. 

9a U.S.—Walters v. McKinnls. D.C. 
Pa., 221 F. 746. 

91. U.S.—^Moore v. Dempsey, Ark., 
43 S.Ct. 265, 261 U.S. 86, 67 L.Bd. 
543—^Downer v. Dunaway, C.C.A. 
Ga., 53 F.2d 586, conformed, D.C., 
1 F.Supp. 1001—In re Ross, D.C. 
Or., 48 F.Supp. 815. 

98. U.S.—^Bx parte Van Moore, D.C. 

S.D., 221 F. 954. 

29 aj. p 128 note 57. 

Conviction of Indian for offense oonu 
mltted on reservation 
An Indian, tried and convicted in 
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Remedies in state courts exhausted. Where pe- 
tioner ha^ exhausted his remedies in the state courts 
the federal courts may, in their discretion, issue the 
writ of habeas corpus,®^ and will do so in cases com¬ 
ing within their jurisdiction which present excep¬ 
tional circumstances.®^ Nevertheless the federal 
courts exercise great caution in issuing the writ 
after petitioner has been denied relief by the state 
courts.®® In the absence of exceptional circum¬ 
stances the federal courts ordinarily will not afford 
relief by habeas corpus; the appropriate way to 
raise questions involving the validity of a detention 
under state law is by application to the state courts, 
and, if denied, by appeal to the United States su¬ 
preme court.®® The writ will be denied to review 


questions which the United States supreme court 
has declined to review on application for certio- 
rari.®7 In the absence of exceptional circumstanc¬ 
es, the exhaustion of state judicial remedies will 
not justify the issuance of a writ by a United States 
district court or by a federal judge;®® the remedy 
of applicant in an unexceptional case is to apply to 
the United States supreme court for certiorari to 
the highest court of the state or for a writ of ha¬ 
beas corpus after having obtained from the United 
States supreme court leave to file such an applica¬ 
tion.®® However, the failure of petitioner to apply 
to the United States supreme court for a review of 
the decision of the highest court of the state does 
not necessarily bar the issuance of the writ by a 
lower federal court or judge.l 


state court for manslaugrhter com¬ 
mitted on reservation, of which state 
court had no jurisdiction, Is entitled 
to resort to habeas corpus, and will 
not be relegated to appeal to state 
appellate court, especially where he 
is without funds with which to take 
appeal, and time therefor has ex¬ 
pired.—Tohyowan v. Luce, D.C.Wash., 
291 F. 425. 

Where xlo reason appears why state 
court may not pass on anestlon as to 
Its lack of jurisdiction, the federal 
courts may decline to issue the 
writ—In re Bradley, C.C.Cal., 96 F. 
2d 969. 

93. U.S.—^Amrlne v. Tines, C.O.A. 
Kan., 131 F.2d 827—Carey v. Brady, 
C.C.A.Md., 126 F.2d 263, D.C., af- 
flimlng 39 F.Supp. 515, certiorari 
denied 62 S.Ot 1305. 316 U.S. 702, 
86 L.Bd. 1770—Gall v. Brady, C.C. 
A.Md., 126 F.2d 263, affirming, D. 
C., 39 F.Supp. 604, and certiorari 
denied 62 S.Ct. 1306, 316 U.S. 702, 
86 L.Bd. 1770. 

94. U.S.—Jones v. Commonwealth of 
Kentucky, C.C.A.Ky., 97 F.2d 335 
—^Marslno v. Hogsett, B.C.Mass., 87 
F.2d 409—^Dooly v. Mahoney, D.C. 
Wash., 42 F.Supp. 890. 

95. U.S.—Jones v. Commonwealth 
of Kentucky, C.C.A.Ky., 97 F.2d 335 
—Bx parte Murphy, D.C.Wls., 36 F. 
Supp. 473. 

96. U.S.—OECnewel v. Bgan, S.D., 46 
S.Ct 522, 268 U.S. 442, 69 L.Bd. 
1086, reversing, D.C., Bagan v. 
Knewel, 298 F. 784—U. S. ex rel. 
Jackson y. Brady, C.C.A.Md., 133 
F.2d 476, affirming 47 F.Supp. 362, 
and certiorari denied 63 S.Ct. 1029, 
rehearing denied 63 S.Ct 1316— 
Hogue V. Duffy, C.C.A.Cal., 124 F. 
2d 864, certiorari denied 62 S.Ct 
1044, 316 U.S. 675, 86 L.Bd. 1749 
—Groseclose v. Plummer, C.C.A. 
Gal., 106 F.2d 311, certiorari denied 
60 S.Ct 264. 804 U.S. 614, 84 L.Bd. 
513—^Palmer v. McCauley, C.C.A., 
103 F.2d 800—^Bx parte Penney, C. 


C.A., 103 F.2d 27—^Bx parte Ham¬ 
mond. C.C.A.Cal., 98 P.2d 794—^Bx 
parte Melendez, C.C.A.Cal., 98 F.2d 
791—Goodman v. Kunkle, C.C.A. 
Ind., 72 F.2d 334, certiorari denied 
66 S.Ct 218, 293 U.S. 619, 79 L.Bd. 
707—^Bx parte Ceja, C.C.A.Nev., 62 
F.2d 686, denying appeal, D.C., 52 
P.2d 634—^Bx parte Buczkowski, C. 
C.A.Cal.. 32 F.2d 891, affirming, D. 
C., 80 F.2d 416—Wlnebrenner v. 
Besant, D.C.Md.. 11 F.2d 990— 
Wheeler y. Kaiser, D.C.Mo., 45 F. 
Supp. 937—Gall v. Brady, D.C.Md., 
39 F.Supp. 504, affirmed, C.C.A., 
Carey y. Brady, 126 P.2d 263, cer¬ 
tiorari denied 62 S.Ct 1806, 316 
U.S. 702, 86 L.Bd. 1770—Bx parte 
Stonefleld, D.C.Ky., 36 F.Supp. 468, 
affirmed, C.C.A., Stonefleld y. Bu¬ 
chanan, 124 F.2d 23—^U. S. ex rel. 
Lesser y. People of State of New 
York, D.C.N.Y., 34 F.Supp. 730, af¬ 
firmed, C.C.A., U. S. ex rel. Lesser 
y. Hunt, 117 F.2d 30—Bx parte 
Lynch, D.C.Ind., 18 F.Supp. 673— 
Mooney y. Holohan, D.C.Cal., 7 F. 
Supp. 385, appeal denied, C.C.A., In 
re Mooney, 72 P.2d 603—^Hawk y. 
Hollowell, D.C.Iowa, 1 F.Supp. 885 
—Stephenson v. Daly, D.C.Ind., 1 
F.Supp. 865. 

29 C.J. p 15 note 99—16 C.J. p 1166 
note 89. 

Review by supreme court of decisions 
of state courts see Federal Courts 
59 288-281. 

**KaaBon for the rule is sound in 
that the Jurisdiction of a Federal 
Court is a very delicate one by 
which a single Judge upon a writ of 
habeas corpus may reverse the de¬ 
cision of the highest court of the 
State In which the constitutional 
rights of a prisoner could have been 
claimed and maybe were rightly de¬ 
cided, or even If wrongfully de¬ 
cided could be reviewed and redressed 
by the Supreme Court of the United 
States."—^Bx parte Stonefleld, D.C. 
Ky., 86 F.Supp. 463, 455, affirmed, 
C.C.A., Stonefleld y. Buchanan, 124 
F.2d 23. 


TTnlted States district court does 
not sit as court of appeals to review 
the action of the state courts.—^U. S. 
ex rel. Lesser v. People of State of 
New York, D.C.N.Y., 34 F.Supp. 730, 
affirmed, C.C.A., U. S. ex rel. Lesser 
V. Hunt, 117 F.2d 30. 

That petitioner Is without means 
to prosecute appeal to supreme court 
of the United States is not a cir¬ 
cumstance to justify a departure 
from the rule.—In re Nelson, D.C. 
Wash., 69 F. 712. 

Supreme court’s alllxmatlon of 
state court’s Judgment for absence of 
federal guestion precluded consider¬ 
ation of double punishment and con¬ 
flicting jurisdiction on habeas corpus. 
—^Marsino v. Hogsett, D.C.Mass., 37 
F.2d 407. 

97. U.S.—^U. S. ex rel. Parker v. 
Carey. C.C.A.I11., 186 P.2d 206— 
Grant v. Richardson, C.C.A.S.C., 129 
F.2d 106. 

9a U.S.—Hawk v. Olson. C.C.A.Neb., 
130 F.2d 910, certiorari denied 63 
S.Ct. 486, 817 U.S. 697, 87 L.Bd. 


99. U.S.—^Hawk v. Olson, supra—^In 
re Miller. C.C.A., 126 F.2d 826, cer¬ 
tiorari denied Miller v. Duffy, 62 
S.Ct. 1107, 316 U.S. 677, 86 L.Bd. 
1751, rehearing denied 62 S.Ct. 
1307, 316 U.S. 713, 86 L.Bd. 1778— 
Bx parte Jefferson, C.C.A., 106 F. 
2d 471. 

Jurisdiction of federal supreme court 
to issue writ of habeas corpus see 
Infra 5 69. 

It appears to be the approved prac¬ 
tice that. If an application for the 
writ Is to be presented after ex¬ 
haustion of the state judicial rem¬ 
edies, it should be made directly to 
the United States supreme court.— 
Kramer v. State of Nevada, C.C.A. 
Nev., 122 F.2d 417. 

1. U.S.—^U, S. ex rel. Jackson v. 
Brady, D.GMd., 47 F.Supp. 362, af- 
flrmed, C.C.A., 133 F.2d 476. 
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Detention under territorial authorities. In the 
absence of exceptional circumstances of peculiar 
urgency the federal courts will not interfere by ha¬ 
beas corpus to release a person detained under the 
authority of a territory; he will be left to ex¬ 
haust his remedies in the territorial courts and 
thereafter to seek a review by the United States 
supreme court^ 

§ 5. Necessity and Efifectiveness of Writ 

A writ of habeas corpus should not issue where It 
is not necessary to afford the petitioner relief or wfiere 
Jt would be ineffective. 

A writ of habeas corpus should not be issued in 
what is a moot or practically a moot case,3 or where 
it is unnecessary to afford the petitioner the relief 
+0 which he is entitled.^ The writ should not be 


granted where it would be ineffective.® Under these 
rules the writ should be denied where the petitioner 
is about to have an immediate trial in a court of 
competent jurisdiction;® where the restraint com¬ 
plained of will terminate before a return to the writ 
can be made, or other action taken or where the 
prisoner can shortly be discharged on taking the 
poor debtor's oath.® 

§ 6. Discretion of Court 

The issuance of the writ of habeas corpus usually 
is within the discretion of the court. 

The writ of habeas corpus is a writ of right® 
when reasonable cause is shown,i® but not a writ of 
course.ii It is issued in the exercise of judicial 
discretion.^® Under some statutes, where the ap- 


Oaae not revlewable lay olfllgatory 
appeal 

If, after state's highest court has 
denied relief to accused, tried and 
convicted In state court under Indict¬ 
ment found by grrand Jury drawn in 
violation of accused's rights under 
Fourteenth Amendment to federal 
Constltutlonp federal supreme court 
denied certiorari, accused, being 
without review in federal supreme 
court on writ of error, now appeal, 
as of right, may have matter re¬ 
viewed on habeas corpus in proper 
federal court—^Hale v. Crawford, C. 
O.A.Mass., 65 F.2d 739, certiorari de¬ 
nied Crawford v. Hale, 54 S.Ot. 92, 
290 n.S. 674, 78 L..Ed. 581. 

2. U.S.—^Pales v. Paoll, C.C.A.Puerto 
Hico, 5 F.2d 280. 

Hawaii.—Soga v. Jarrett, 8 Hawaii 
Fed. 502—Matter of Atcherley, 3 
Hawaii Fed. 404. 

Jurisdiction of federal courts to re¬ 
lease person In custody of terri¬ 
torial authorities see Infra S 66. 

3. U.S.—In re Lincoln, Neb., 26 S. 
Ct 602, 202 U.S, 178, 50 L.Ed. 984. 

Okl.—^Ex parte Adams, 227 P. 844, 27 
Okl.Cr. 322. 

Tex.—^Ex parte Bemadie, 281 S.W. 

212, 103 Tex.Cr. 436. 

Dismissal where question of deten¬ 
tion becomes moot see Infra S 82. 
Where sheriff refused to accept 
bond binding relator to await action 
of grand Jury and kept relator con¬ 
fined In Jail and date on which grand 
Jury was to meet had already passed 
and bond, If approved, would have 
been functus officio, relator was not 
entitled to discharge from impris¬ 
onment in habeas corpus proceeding. 
—^Ex parte Newsom, 148 S.W.2d 966, 
140 Tex.Cr. 83. 

4. Mo.—^Hamilton v. Henderson, 117 

S.W.2d 379, 383, 232 Mo.App. 1234, 
citing CorpTu Juris, 

^9 CJ. p 18 note 84, 


Existence of other remedy see infra 
§ 7. 

Voluntary restraint see infra S 10. 

Where real and substantial Justice 
does not demand It, the writ should 
not issue.—Ex parte Holbrook, 177 
A. 418, 133 Me. 276—Ex parte Sweet- 
land, 126 A 42, 124 Me. 58. 

5. Fla.—^Allison v. Baker, 11 So.2d 
678. 

Okl.—^Ex parte Russell, 3 P.2d 248, 62 
Okl.Cr. 136—Ex parte Jarrett, 287 
P. 726, 46 Okl.Cr. 291. 

Wash.—^Bx parte Miller, 225 P, 429, 
129 Wash. 638. 

29 C.J. p 13 note 85. 

Applicant held on conviction for an¬ 
other offense 

Where applicant was also held on 
commitment after conviction of dif¬ 
ferent offense than application al¬ 
leged, Judgment thereon being un¬ 
satisfied, writ was denied.—^Ex parte 
Russell, 3 P.2d 248, 62 Okl.Cr. 136. 

6. Wash.—^In re Hamilton, 106 P. 
1046, 56 Wash. 406. 

7. U.S.—In re Lincoln, Neb., 26 S. 
Ct 602, 202 U.S. 178, 50 L.Ed. 984 
—^Ex parte Baez, 20 S.Ct 673, 177 

U. S. 378, 44 L.Ed. 813. 

8. U.S.—In re Lincoln, Neb., 26 S. 
Ct 602, 202 U.S. 178, 50 L.Ed. 984. 

9. Fla.—Chase v. State, 113 So. 103, 
98 Fla. 963, 64 A.L.R. 271—Ex 
parte Amos, 112 So. 289, 93 Fla. 
6—^Halle v. Gardner, 91 So. 376. 82 
FISm 355. 

Mo.—^Bloom V. Marclnlak, App., 76 
S.W.2d 712. 

Okl.—State ex rel. Attorney General 

V. Higgins, Cr., 137 P.2d 273—In 
re Knight Cr., 131 P.2d 606—^Ex 
parte Davis, 91 P.2d 799, 66 Okl. 
Cr. 271. 

29 C.J. p 14 note 89. 

la Fla.—Skipper v. Schumacher, 
160 So. 367, 118 Fla. 867, followed 
in Collier v. King, 160 So. 926, 118 
Fla. 866, certiorari denied 56 S.Ct 
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88, 296 U.S. 578, 80 L.Ed. 408— 
Haile v. Gardner, 91 So. 376, 82 
Fla. 355. 

N.J.—Ex parte Davis, 162 A 188, 107 
N.J.Eq. 160. 

Pa.—Commonwealth ex rel. Penland 
V. Ashe. 19 A.2d 464, 341 Pa. 837. 

Tex.—Click V. State, 39 S.W.2d 89, 
118 Tex.Cr. 404. 

29 C.J. p 14 note 90. 

11. U.S.—^Bx parte Lynch, D.C.Ind., 
18 F.Supp. 678. 

Cal.—^Ex parte Fortenbury, 101 P.2d 
105, 38 Cal.App.2d 284. 

Kan.—Engels v. Amrlne, 126 P.2d 
879, 165 Kan. 385. 

Mo.—^Ex parte Tunell, 256 S.W. 463, 
301 Mo. 251. 

N.J.—^Ex parte Tremper, 8 A.2d 279, 
283, 126 N.J.Eq. 276, citing Cor¬ 
pus Juris and affirmed 19 A2d 842, 
129 N.J.Eq. 274. 

29 C.J. p 14 note 91, p 13 note 78. 

12. U.S.—Goto V. Lane, Hawaii, 44 
S.Ct. 525, 265 U.S. 393, 68 L.Ed. 
1070—Biddle v. Hays, C.C.AKan., 
8 F.2d 937. 

Cal.—^Ex parte Fortenbury, 101 P.2d 
105, 38 Cal.App.2d 284. 

Kan.—^Engels v. Amrlne, 125 P.2d 
379, 155 Kan. 385. 

Ky.—Commonwealth ex rel. Meredith 
V. Smith, 118 S.W.2d 538, 274 Ky. 
202—Commonwealth v. Gordon, 247 
S.W. 45, 197 Ky. 367. 

Me.—^Ex parte Holbrook, 177 A 418, 
133 Me. 276—Ex parte Sweetland, 
126 A 42, 124 Me. 68. 

Miss.—Lewis v. State, 121 So. 493, 
153 Miss. 759. 

Mo.—^Ex parte Tuvell, 256 S.W. 463, 
301 Mo. 261—^Hamilton v. Hender¬ 
son, 117 S.W.2d 879. 388, 232 Mo. 
App. 1234, citing Corpus Juris. 

N.J.—^Ex parte Tremper, 8 A 2d 279, 
126 N.J.Eq. 2.76, affirmed 19 A.2d 
342, 129 N.J.Eq. 274—Ex parte Da¬ 
vis, 162 A 188, 107 N.J.Eq. 160. 

N.T.—^People ex rel. Brinkman v. 
Barr, 161 N.B. 444, 248 N.T. 126, 
affirming 225 N.Y.S. 886, 222 App. 
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plication falls within the scope prescribed, the pe¬ 
titioner is entitled to the writ as an absolute right 
and no discretion is involved.^3 Under other stat¬ 
utes, in specified cases, the writ does not issue as 
a matter of right.^^ 

§ 7. Existence of Other Remedy 

a. In general 

b. Trial of original proceeding 
a. In General 

The writ of habeas corpus ordinarily will not be 
•granted where there Is another adequate remedy. 

The writ of habeas corpus lies where the im¬ 
prisonment is illegal, as is considered infra § 13, 
.and no other remedy is available to secure a re¬ 
lease therefrom.i5 

As in the case of other extraordinary preroga¬ 
tive writs, the writ of habeas corpus will not or- 
‘dinarily be granted where there is another adequate 
remedy,by appeal or writ of error, which is con¬ 
sidered infra § 8, or otherwise.^^ Although another 
-remedy exists, however, it is not necessarily ex- 
•clusive so as to oust a court of jurisdiction to grant 


relief on habeas corpus,^® and, in the exercise of its 
discretion, the writ may be granted notwithstanding 
the existence of another remedy,^® as where the 
other remedy is inadequate.20 The instances in 
which the writ is granted, when the law has provid¬ 
ed another remedy in regular course, are exception¬ 
al and usually confined to situations in which there 
is peculiar and pressing need for it or where the 
process or judgment under „which the prisoner is 
held is wholly void.®i 

Where another remedy is provided, failure to take 
advantage of it until the expiration of the time 
within which relief may be had generally will not 
authorize relief in habeas corpus,®^ but in such 
cases the writ may issue in the discretion of the 
court.2® 

b. Trial of Original Proceeding 

The writ of habeas corpus usually will not Issue 
where the proceedings under which the petitioner Is de¬ 
tained are still pending undisposed of and the ordinary 
established procedure by trial and appeal is available. 

Where the proceedings under which the petition¬ 
er is detained are still pending undisposed of, and 
the ordinary established procedure is still available 


Div. 729, which affirmed 222 N.Y.S. 
490, 129 Mlsc. 701. 

■Pa.—Commonwealth ez rel. McGliim 
V. Smith, 24 A.2d 1. 344 Pa. 41. 

29 C.J. p 14 note 92. 

Allowance and Issuance of writ see 
infra § 8^. 

"Discretion of federal court where de¬ 
tention under state or territorial 
authority see supra § 4. 

'13. N.T.—^People ex rel. Albanese v. 
Hunt, 30 N.T.S.2d 137, 177 Mlsc. 
151, reversed on other grounds 41 
N.T.S.2d 646. 266 App.Dlv. 106— 
People V. Kuhne, 107 N.Y.S. 1020, 
67 Mlsc. 30, affirmed 111 N.Y.S. 
1136, 127 App.Dlv. 907, 

:29 C.J. p 14 note 93. 

:14. N.C.—^Ex parte Bailey, 166 S.E. 
165, 203 N.C. 362, reversed on oth¬ 
er grounds State of South Caro¬ 
lina V. Bailey, 53 S.Ct 667, 289 U. 
S. 412, 77 L-Ed. 1292, and certiorari 
granted 53 S.Ct 625, 289 U.S. 714, 
77 L.Ed. 1468. 

'29 C.J. p 14 note 94. 

IB. U.S.—Manning v. Biddle, C.C.A. 
Kan., 14 P.2d 518. 

•Cal.—Ex parte Rosenberg, 72 P.2d 
559, 23 Cal.App.2d 265. 

La.—State v. Woods, 98 So. 47, 164 
La. 631. 

29 C.J. p 17 note 17. 

16. U.S.—Saunders v. Lowry, C.C.A. 
Ga.. 58 F.2d 158. 

-Ky.—Sharpe v. Commonwealth, 166 
S.W.2d 993—Jones v. Common¬ 
wealth, .IQjg .S.W.2d 812, 269 Ky. 
'.7Z2. 


Mo.—^Hamilton v. Henderson, 117 S. 
W.2d 379. 383, 232 Mo.App. 1234, 
citing Corpus Juris. 

N.J,—Ex parte Tremper, 8 A.2d 279, 
283, 126 N.J.Eq. 276, citing Cor¬ 
pus Juris, and affirmed 19 A.2d 342, 
129 N.J.Eq. 274—Ex parte Davis, 
152 A. 188, 193, 107 N.J.Eq. 160, 
citing Corpus Juris. 

Ohio.—^Ex parte Justes, 172 N.B. 307, 
121 Ohio St 628. 

Tex.—^Bx parte Travis, 73 S.W.2d 487, 
123 Tex. 480—^Ex parte Morrell, 118 
S.W.2d 816, 135 Tex.Cr. 179—Ex 
parte Meers, 88 S.W.2d 100, 129 
Tex.Cr. 465—^Ex parte Wilcox, 79 
S.W.2d 321, 128 Tex.Cr. 146—Mol- 
lohan V. State, 10 S.W.2d 86, 110 
Tex.Cr. 452. 

29 C.J. p 17 note 19. 

Federal courts where detention un¬ 
der state or territorial authority 
see supra § 4. 

Necessity of writ see supra S 5. 

17. U.S.—Sanford v. Robbins, C.C.A. 
Ga., 115 F.2d 435, certiorari denied 
Robbins v. Sanford, 61 S.Ct. 737, 
312 U.S. 697, 85 L.Ed. 1132. 

Cal.—^In re Rothrock, 92 P.2d 634, 
14 CaL2d 34—^Ex parte McDonough, 
80 P.2d 485, 27 Cal.App.2d 155. 

Ky.—Sharpe v. Commonwealth, 165 
S.W.2d 993. 

Mich.—In re Abbott, 255 N.W. 603, 
267 Mich. 703. 

N.J.—^Ex parte Davis, 152 A. 188, 198, 
107 N.J.Eq. 160, citing Corpus Ju^ 
rls. 

N.Y.—^People ox reL Golding v. 
Lawes, 272 N.Y.S. 610, 242 App.Dlv. 
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659, affirmed 277 N.Y.S. 152, 243 
App.Dlv. 552. 

Tex.—^Bx parte Ash, 269 S.W. 435, 99 
Tex.Cr. 272. 

29 C.J. p 17 note 21. 

Remedy In pending proceedings see 
infra subdivision b of this section. 
Where habeas corpus would dupU- 
oate remedy afforded by stay of exe¬ 
cution of criminal conviction, appli¬ 
cation for habeas corpus will be de¬ 
nied.—State V. Chapllnsky, 31 A.2d 
49, 91 N.H. 527. 

18. Cal.—Ex parte Sllversteln, 126 
P.2d 962, 52 Cal.App.2d 725. 

29 C.J. p 18 note 22. 

19. Cal.—Ex panto Sllversteln, su¬ 
pra. 

29 C.J. p 18 notes 22, 24. 

Discretion of court see supra § 6. 
2 (h Cal.—^Ex parte Sllversteln, su¬ 
pra. 

21 . U.S.—Goto V. Lane, Hawaii, 44 
S.Ct. 526, 265 U.S. 393, 68 L.Ed. 
1070—Biddle v. Hays, C.C.A.Kan., 
8 F.2d 937. 

Minn.—Dunlap v. Utecht, 287 N.W. 
229, 206 Minn. 41. 

Pa.—Commonwealth ex rel. McQllnn 
V. Smith, 24 A.2d 1, 344 Pa. 41. 
28. U.S.—^Bx parte Tlnkoff, D.C.I1L, 
254 F. 222, affirmed 254 F. 225, 165 
C.C.A. 518. 

29 C.J. p 18 note 25. 

Right to habeas corpus after expira¬ 
tion of time to appeal see Infra 8 
8 . 

83. U.S.—^Bx parte Blazekovlc* D.C. 
Mich., 248 F. 327. 
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to him, the orderly procedure by trial and appeal 
should not be interfered with by a writ of habeas 
corpus,24 there being another adequate remedy^^ 
and no necessity for issuance of this high extraordi¬ 
nary writ.26 Even constitutional^^ and jurisdiction- . 
al28 questions will not be determined on habeas cor¬ 
pus where the trial court has jurisdiction to de¬ 
termine them.29 The rule is that, where the trial 
court has jurisdiction of the offense and of the 
person of defendant, habeas corpus will not lie for 
the discharge of defendants^ Habeas corpus is not 
intended to perform the functions of the trial 
court.®^ However, the matter is one of local pro¬ 
cedure and in some caises the right to habeas cor¬ 
pus has not been denied on this ground.s2 


Where the case is pending before an examining 
magistrate, the writ should, not issue until the mag¬ 
istrate has refused a discharge.ss If an applica¬ 
tion for bail is pending in such a case, it has been 
held irregular for another court of concurrent ju¬ 
risdiction to issue the writ.24 

§ 8. -Appeal, Writ of Error, or Review 

The writ of habeas corpus ordinarily will not be 
Issued where there is an adequate remedy by writ of 
error or appeal. 

Ordinarily the writ of habeas corpus will not be 
granted when there is an adequate remedy by writ 
of error or appeal.^^ However, the existence of 
such a remedy is riot an absolute bar to the issuance 


24. U.S.—Jones v. Perkins, Ga., 38 
S.Ct. 166, 245 U.S. 890. 62 L.Ed. 358 
—parte Finn, D.C.Ky., 16 F. 
Supp. 1. 

Colo.—parte Arakawa, 240 F. 940. 
78 Colo. 193, followed In Ex parte 
Yada, 240 P. 942, 78 Colo. 199 and 
Ex parte Fushlml, 240 P. 942, 78 
Colo. 198. 

Fla.—^Lowe v. Stoutamire, 166 So. 
310, 123 Fla. 135—^Brown v. Wat¬ 
son, 156 So. 327, 116 Fla. 56. 

Qa.—Jackson y. Lowry, 154 S.E. 228, 
170 Ga. 755, Quotlnff Gozpiui Jails. 
N.J,—^Ex parte Davis, 152 A. 188, 107 
N.J.Ba. 160. 

Ohio.—In re Pollzzl, 22 N.E.2d 569, 61 
Ohio App. 364. 

Tex.—^Ex parte Morrell, 118 S.W.2d 
315, 135 Tex.Cr. 179—^Ex parte 
Meers, 88 S.W.2d 100, 129 Tex.Cr. 
466—Mollohan v. State, 10 S.W.2d 
86, 110 Tex.Cr. 462. 

Wyo.—Smith v. Roach, 106 P.2d 536, 
66 wyo. 206. 

29 C.J. p 18 note 28. 

Interference by federal courts where 
detention under state or territorial 
authority see supra 5 4. 

25. G€L^Jackson v. Lowry, 164 S. 
E. 228, 170 Ga. 765, quoting Cor¬ 
pus Juris. 

26. Ga.—Jackson v. Lowry, supra, 
quoting Corpus Juris. 

Necessity of writ see supra { 5, 

27. U.S.—Glasgow v. Moyer, Ga., 32 
S.Ct 753, 225 U.S. 420. 66 L.Ed. 
1147. 

29 C.J. p 18 note 32. 
Unconstitutionality or Invalidity of 
statute, ordinance, or rule see infra 

S 18 . 

28. U.S.—Henry v. Henkel, N.Y., 36 
S.Ct 54, 235 U.S. 219, 228, 59 L. 
Ed. 203. 

29 C.J. p 19 note 33. 

Jurisdictional defects see Inffa 5 15. 

29. U.S.—^Henry v. Henkel, supra. 

29 C.J. p 19 note 34. 

3a U.S.—Glasgow v. Moyer, Ga., 32 
S.Ct 763, 225 U.S. 420, 56 L.Ed. 
1147. 

29 C.J. p 19 note 36. 


31. U.S.—^Burton v. Smithers, C.C.A. 
Va., 31 F.2d 966. 

Pa.—Stein v. McNeil, 87 Pittsh.Leg. 
J. 39. 

29 C.J. p 19 note 37. 

32. U.S.—Bailey v. State of Ala¬ 
bama, Ala., 29 S.Ct 141, 211 U.S. 
452, 63 L.Ed. 278. 

29 C.J. p 19 note 38. 

33. Tex.—^Ex parte McCorkle, 13 S. 
W. 991, 29 Tex.App. 20. 

29 C.J. p 19 note 39, p 17 note 21 [a]. 

34L Ark.—^Ex parte Kittrel, 20 Ark. 
499. 

Habeas corpus to secure release on 
ball see infra §§ 33-35. 

36. U.S.—Ex parte Belt N.Y., 16 
S.Ct 987, 159 U.S. 95, 40 L.Ed. 88 
—Walker v. Chltty, C.C.A.Wash., 
112 F.2d 79—^In re Edwards, C.C. 
A.Mo., 106 F.2d 637—Saunders v. 
Lowry, C.C.A.Ga., 58 P.2d 158— 
Brldwell v. Aderhold, D.C.Ga., 13 
F.Supp. 253, affirmed Johnson v. 
Zerbst, 92 F.2d 748, certiorari 
granted 58 S.Ct 610, 303 U.S. 629, 
82 L.Ed. 1089, reversed on other 
grounds 58 S.Ct 1019, 304 U.S. 468, 
82 L.Ed. 1461, set aside, C.C.A., 
Brldwell v. Zerbst, 97 F.2d 992, 
and reversed on other grounds 97 
F.2d 992. 

Ala.—Morris v. State, 167 So. 740, 27 
Ala.App. 166. 

Ariz.—Smith v. Warren, 80 P.2d 394, 
62 Ariz. 237. 

Cal.—^Ex parte Rosenberg, 72 P.2d 
569, 23 Cal.App.2d 265. 

D.C.—Godfree v. Peak, 30 P.2d 988, 
989, 58 APP.D.C. 364, citing Cor¬ 
pus Juris. 

Ind.—Goodman v. Daly, 166 N.E. 906, 
201 Ind. 332. 

Kan.—^Herrold v. Amrlne, 113 P.2d 
1052, 153 Kan. 569. 

Ky.—Stonefield v. Buchanan, 168 & 
W.2d 970, 289 Ky. 386. 

Mich.—^In re Abbott, 255 N.W. 603, 
267 Mich. 703. 

N.J.—Ex parte Tremper, 8 A.2d 279, 
283, 126 N.J.Eq. 276, citing Cor¬ 
pus Juris, and affirmed 19 A.2d 342, 
129 N.J.Eq. 274. 
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N.Y.—People ex rel. Walsh, on Be¬ 
half of Miller, V. Lawes, 28 N.Y.S. 
2d 501, 262 App.Div. 884, appeal 
denied 30 N.Y.S.2d 1015, 262 App. 
Dlv. 1043—People ex rel. Seagrist 
V. Mederer, 33 N.Y.S.2d 114—Peo¬ 
ple ex rel. Prudhomme v. Superin¬ 
tendent of New York State Re¬ 
formatory for Women at Bedford 
Hills, 21 N.Y.S.2d 563. 

Ohio.—Webster v. State ex rel. Al- 
.tlck, 195 N.E. 548, 129 Ohio St 308 
—In re Pollzzl, 22 N.E.2d 669, 61 
Ohio App. 354. 

Pa.—Commonwealth ex rel. Sullivan 

V. Ashe, 188 A. 841, 325 Pa 306, 
certiorari granted Commonwealth 
of Pennsylvania ex rel. Sullivan v. 
Ashe, 67 S.Ct 924, 301 U.S. 676, 81 
L.Ed. 1336, affirmed 58 S.Ct 69, 
302 U.S. 51, 82 L.Ed. 43. 

Philippine.—^Yambert v. McMicklng, 
10 Philippine 95. 

Tex.—^Ex parte Lipscomb, 239 S.W. 
1101, 111 Tex. 409—^Ex parte Tay¬ 
lor, 99 S.W.2d 310, 181 Tex.Cr. 865 
—^Bx parte Evans, 4 S.W.2d 67, 109 
Tex.Cr. 231. 

29 C.J. p 19 note 41. 

Habeas corpus as substitute for ap¬ 
peal or writ of error see infra S 15. 
Habeas corpus in federal courts 
where detention under state or 
territorial authority see supra 8 
4 b. 

Corpus Juris cited for the propo¬ 
sition that habeas corpus cannot be 
employed as an appellate remedy. 
Idaho.—Bean v. State, 79 P.2d 640, 
58 Idaho 797. 

Mich.—^Ex parte Brazel, 292 N.W. 
664, 668, 293 Mich. 632—^Ex parte 
Palm, 238 N.W. 732, 783, 266 Mich. 
632. 

Mo.—^Hamilton v. Henderson, 117 S. 

W. 2d 379, 383, 232 Mo.App. 1234. 
ZnabUlty to pay docket fee on appeal 

In habeas corpus proceeding for 
release from Imprisonment under 
conviction, failure to proceed with 
appeal from conviction'was not Jus¬ 
tified by alleged inability to pay 
docket fee on appeal, where record 
did not show that appeal could not 
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•of the writ, and, in exceptional cases where the 
iacts before the court cannot be materially changed, 
-qualified, or explained, a writ of habeas corpus may 
be granted notwithstanding the existence of a rem¬ 
edy by appeal or writ of error,^® as where such rem- 
-edy is not speedy and adequate.®^ However, the 
instances in which the writ is granted where there 
-are remedies by appeal or writ of error are rare 
and of an exceptional nature.®® 

The obstruction of the right to appeal does not 
-necessarily afford relief by habeas corpus,®® al¬ 
though in some instances a person prevented from 
prosecuting his appellate remedy may be granted the 
writ.^® 

The absence of a remedy by appeal or writ of 
•error is not of itself any ground for granting re¬ 
lief by means of a writ of habeas corpus,^! al¬ 
though in some cases the writ may issue where 


§ 9 

there is no remedy by appeal or writ of error.'*® 

Expiration of time for appeal. The fact that the 
petitioner has permitted the time to elapse within 
which an appeal may be taken does not give him 
the right to resort to habeas corpus.^® However, 
in exceptional cases the writ may issue after the 
time for an appeal has elapsed.^^ 

§ 9. Nature and Sufficiency of Restraint 

a. In general 

b. Persons discharged on bail 
a. In General 

Habeas corpus does not lie unless a person Is ac¬ 
tually restrained of his liberty, but any restraint which 
precludes freedom of action is sufficient and confine¬ 
ment In Jail is not necessary. 

An actual restraint is necessary to warrant in¬ 
terference by habeas corpus;^® but any restraint 


liaYe been prosecuted in forma pau- 
•perls.—Garrison v. Johnston, G.C.A. 
-Cal., 104 F.2d 128, certiorari denied 
'60 S.Ct 107, 808 U.S. 568, 84 L.Ed. 
466, rehearing denied 60 S.Ot 187, 308 
TJ.S. 686, 84 Li.Ed. 629. 

36. U.S.—^Bowen v. Johnston, Cal., 
69 S.Ct. 442. 806 U.S. 19. 83 L.Ed. 
465, affirming, C.C.A., Bowen v. 
Johnson, 97 F.2d 880, certiorari 
granted Bowen v. Johnston, 69 S. 
Ct. 98, 305 U.S. 579, 83 L..Ed. 366 
—Walker v. Chitty, C.C.A.Wash., 
112 F.2d 79. 

Cal.—Ex parte Bell. 122 P.2d 22, 19 
CaL2d 488, prior opinion 100 P.2d 
339, 37 Cal.App.2d 582. 

Ind.—State v. Branamaji, 188 N.E. 
653. 204 Ind. 238. 

■N.T.—^People ex rel. Prudhomme v. 
Superintendent of New York State 
Reformatory for Women at Bed¬ 
ford HUls, 21 N.T.S.2d 663. 

29 C.J. p 20 note 42. 

37. Wash.—^Ex parte Cavltt, 15 P. 
2d 276, 170 Wash. 84. 

29 G.J. p 20 note 43. 

One recoxnxnltted to Jail for tweiu 
'ty-seven days and immediately taken 
into custody could maintain habeas 
•corpus in supreme court, since ap¬ 
peal would be inadequate.—^Ex parte 
<!avitt, supra. 

acotloxL for new trial In Uen of ha¬ 
beas corpus 

Where, in cm extraordinary case, 
.appeal is not a practical remedy, an 
extension of the remedy by extraor¬ 
dinary motion for new trial Is more 
fitting than release on habeas corpus. 
—Sanford v. Robbins, C.C.A.GkL. 115 
.F.2d 485. certiorari denied Robbins 
V. Sanford, 61 S.Ct 737, 812 U.S. 
697, 85 Ii.Ed. 1182. 

:3&. U.S.—^Ex parte Finn, D.ClEIy., 
16 F.Supp. 1. 


39. Tex.—^Ex parte DeLoche, 100 S. 

W. 923, 60 Tex.Cr. 626. 

29 C.J. p 20 note 48. 

40i Convicted person prevented from 
proseonttng writ of error may raise 
questions by habeas corpus.—Briggs 
v. White, C.C.A.Kan., 32 F.M 108. 
Denial of appeal 

Misdemeanant whose appeal was 
dismissed, and who then appealed 
from order refusing to vacate dis¬ 
missal and from Judgment of convic¬ 
tion. was not denied right of appeal, 
and was, therefore, not entitled to be 
released on habeas corpus.—^Ex parte 
Owens, 22 P.2d 21, 132 Cal.App. 40. 

41. U.S.—Goto V. Lane, Hawaii, 44 
S.Ct. 626, 266 U.S. 893, 68 L.Ed. 
1070. 

29 C.J. p 20 note 49. 

42. U.S.—Manning v. Biddle, C.C.A. 
Kan., 14 F.2d 618. 

Facts dehors the record 
Question whether petitioner was 
coerced by intimidation ajid threats 
by an agent of the federal bureau of 
investigation to plead guilty to an 
indictment for kidnapping waa ap¬ 
propriately raised by a habeas cor¬ 
pus petition, where facts relied on 
were dehors the record, and their ef¬ 
fect on conviction was not open to 
consideration and review on appeal; 
—^Waley v. Johnston, Cal., 62 S.Ct 
964, 316 U.S. 101, 86 L.Ed. 1302, va¬ 
cating, C.C.A., 124 F.2d 687, affirm¬ 
ing, D.C., 38 F.Supp. 408. 

43. U.S.—Goto V. Lane, Hawaii, 44 
act 525, 266 U.a 893, 68 L.Ed. 
1070—Riddle v. Dyche, Ga., 48 S. 
Ct 655, 262 U.S. 883, 67 L.Ed. 
1009—^Ex parte Berman, D.CLMd., 
14 F.Supp. 716. 

Mich.—^Ex parte Palm, 238 N.W. 782, 
255 Mich. 632. 

Minn.—State ex ret Dunlap v. 
Utecht, 287 N.W. 229, 206 Minn. 41. 
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Pa.—Commonwealth ex rel. Aldrich 

V. Ashe, 26 A.2d 211, 149 Fa.Super. 
25. 

Wash.—In re Nolan, 58 P, 222, 21 
Wash. 396. 

44. U.S.—Manning v. Biddle, CC-A. 
Kan., 14 F.2d 618. 

Mo.—Ex parte Thamm, 10 Mo.App. 
595. 

29 C.J. p 20 note 47. 

45. U.S.—McNally v. Hill, Pa., 55 S. 
Ct 24, 293 U.S. 131, 79 L.Ed. 238, 
affirming, C.C.A., 69 F.2d 38, certio¬ 
rari granted 64 S.Ct 773, 292 U.S. 
619, 78 L.Ed. 1476—Ex parte Ven¬ 
tura, D.C.Wa8h., 44 F.Supp. 520— 
Ex parte Muscl, D.C.N.T., 1 F.Supp. 
687. 

Ariz.—^Ex parte Newman, 262 P. 10, 
33 Ariz. 41. 

Cal.—Ex parte Gllkey, 259 P. 766. 
86 CaLApp. 484—Ex parte Boccl, 
257 P. 888, 84 CaLApp. 269. 

Mo.—Ghan v. French, App., 32 S. 

W. 2d 777. 

N.J.—^Bx parte Weinberger, 147 A. 

217, 105 N.J.Bq. 126. 

Okl.—^In re Whlsenhunt Cr., 181 P. 
2d 134. 

Philippine.—^Zagala v. Ilustre, 48 
Philippine 282, 288, citing Ooipns 
Juris. 

Tex.—^Ex parte Calhoun, 91 S.W.2d 
1047, 127 Tex. 64—^Ex parte Beam- 
er, 286 S.W. 256, 256, 116 Tex. 89. 
citing Corpus Juris—Ex parte Mar¬ 
tin,. 46 S.W.2d 966, 119 T6X.Cr. 141. 
Wash.—^Ex parte PowelL 70 P.2d 778, 
191 Wash. 162. 

29 aj. p 21 note 57. 

Injimetlou restralaiiig aale of land 
under deed of trust by substituted 
trustees is not ‘‘restraint” of liber¬ 
ties. entitling relators to writ of ha¬ 
beas corpus.—^Ex parte Beamer, 286 
. S.W. 265, 116 Tex. 39. 



HABEAS CORPUS 


39 C.J.S. 


§ 9 


which precludes freedom of action is sufficient, and 
actual confinement in jail is unnecessary.4® The 
writ may be denied where the prisoner is released 
on parol or only confined within the jail limits,^® 
or where the restraint is merely nominal^® or 
moral.®® If applicant is in custody at the time of 
the application, the denial of a previous applica¬ 
tion on the ground that he was then at liberty is 
not material.®! 

A person may be said to be unlawfully restrained 
of his liberty, so as to be entitled to the writ of 
habeas corpus, when, although lawfully in custody, 
he is deprived of some right to which, even in his 
confinement, he is lawfully entitled, the depriva¬ 
tion whereof serves to make his imprisonment more 
onerous than the law allows, or curtails, to a greater 
extent than the law permits even in his confine¬ 
ment, his freedom to go when and where he likes.®^ 
The writ has been used to protect the petitioner 
against the execution of an illegal order.®® 

b. Persons Discharged on Bail 

Habeas corpus will not lie on behalf of persons dis¬ 
charged on bail. 


Persons discharged on bail are not restrained of 
their liberty so as to be entitled to discharge on ha¬ 
beas corpus.®^ However, on their surrender to the 
proper officers by their sureties habeas corpus may 
lie,®® although it has been held that habeas corpus 
will not issue, if, after having been admitted to bail^ 
the petitioner is surrendered by his bondsmen sole¬ 
ly for the purpose of making out a case to support 
the issuance of the writ.®® 

I 10. —— Voluntary Restraint 

Habeas corpus ordinarily should not Issue to relieve 
a voluntary restraint. 

If the restraint is voluntary, as a general rule the 
writ of habeas corpus should not issue,®*^ because it 
is unnecessary.®® Habeas corpus will not be grant¬ 
ed where the submission to custody is for the pur¬ 
pose of making application for the writ as a means 
by which to procure the determination of certain 
questions, and not at all for the purpose of pro¬ 
curing release from an irksome restraint.®® 

If a prisoner who has been released on bail sur- 


Where governor iaaiied leave of ah- 
senoe to petltiLoaer durlngr pendency 
of petitioner’s habeas corpus proceed¬ 
ing:, and petitioner was at liberty 
at time the criminal court of appeals 
rendered Its opinion In the habeas 
corpus matter, the writ was denied 
on grround that petitioner was not at 
the time Illegally restrained or un¬ 
lawfully Imprisoned, and there was 
nothing for the court to adjudicate. 
—^In re Whlsenhunt, Okl.Cr., 131 P. 
2d 134. 

46. TJ.S.—Graham v. Squler, C.C.A. 
Wash., 133 F.2d 681, afQrming, D. 
C., 45 P.Supp. 263—Clark v. Surpre- 
nant, C.C.A.Cal.. 94 F.2d 969—U. S. 
V. Curran, C.C.A.N.T., 297 F. 946. 
Pa.—Commohwealth v. Reynolds, 7 
Pa.Dlst. & Co. 161, 26 LaclcJur. 
133, 39 York Leg.Rec. 115. 

Tex—Bk parte Calhoun, 91 S.W.2d 
1047, 127 Tei. 64.. 

29 C.J. p 21 note 58. 

Jurisdiction of federal courts to re¬ 
lease ‘‘prisoner' In Jail” see Infra 
fi 62. 

HfiCere form under which deprivation 
is acoompllshed does not defeat 
rights of person claiming to be un¬ 
lawfully deprived of his liberty.— 
State ex rel. Price v. Stone, 175 So. 
229, 128 Fla. 637. 

Submission to restraint under pro¬ 
test should not deprive one of the 
light tb release.—^U. S. ex rel. Filo- 
mio V. Powell, D.C.N.J., 88 F.Supp. 
183. 

47» Cal.—^Bx parte Herrera^ App., 
137 P.2d 82. 


Tex.—^Ex parte Dumas, 132 S.W.2d 
883, 137 Tex.Cr. 524, 

29 C.J. p 22 note 59. 

48. N.Y.—People v. Blggart, 48 N.Y, 
S. 1030, 25 App.Div. 20. 

29 C.J. p 22 note 60. 

49. Cal.—In re Gow, 73 P. 146, 189 
Cal. 242. 

29 C.J. p 22 note 61. 

60. U.S.—^Van Meter v. Sanford, C. 
C.A.Ga., 99 P.2d 511—Ex parte Ven¬ 
tura, D.C.Wash., 44 F.Supp. 620. 
Tex.—^Ex parte Reamer, 285 S.W. 

256, 116 Tex. 39. 

29 C.J. p 22 note 62. 

51. Tex.—^Ex parte Jackson, Cr., 96 
S.W. 924. 

52. Cal.—Ex parte Rider, 195 P. 965, 
60 CaLApp. 797. 

29 C.J. p 22 note 64. 

63. U.S.—In re Ebanks, D.C.Cal., 84 
F. 311, affirmed 18 S.Ct. 942, 168 
U.S. 707, 42 L.Ed. 1214. 

29 C.J. p 22 note 65. 

54. U.S.—^U. S. ex rel. Walmer v. 
Tlttemore, C.C.A.Wi8., 61 P.2d 909 
—Veach v. Smltli, D.C.P€l, 42 F. 
Suppl 161. 

Ariz.—^Ex parte Newman, 262 P. 10, 
33 Arlz. 41. 

Cal.—Ex parte GUkey, 269 P. 766, 85 
Cal.App. 484. 

Idaho.—Ex parte Rash, 134 P.2d 420. 
Miss.—James v. Waldrop, 126 So. 16, 
156 Miss. 822. 

Mo.—Ghan v. French, App., 32 S.W. 
2d 777. 

N.J.—^ESx parte Markus, 146 A. 367, 
104 N.J.Eci. 513. 

Tex.—^Bx parte Martin, 45 S.W.2d 
965, 967, 119 Tex.Cr. 141, citing 
Coxpns Juris. i 


Wash.—^Ex parte Powell, 70 P.2d 778. 

191 Wash. 162. 

29 C.J. p 22 note 66. 

Giving ball after filing petition for 
writ 

A defendant who at any time pro¬ 
cures his release from imprisonment 
by giving bail cannot thereafter 
maintain a proceeding, previously 
begun, for a writ of habeas corpus. 
—^Ex parte Powell, supra.. 

Improper or Insnlfllclent boil bond 
One sentenced to imprisonment, 
who on appeal obtains a stay of ex¬ 
ecution and is at liberty pending ap¬ 
peal, Is not entitled to discharge on 
habeas corpus because trial court In 
granting stay erroneously accepted 
improper or Insufficient ball bond. 
—Cook V. State, 208 N.W. 977, 64 N. 
D. 178. 

65. Tex.—Ex parte Hensley, Cr., 24 
S.W. 296. 

29 C.J. p 22 note 67. 

Voluntary surrender by prisoner see 
infra § 10. 

66L Cal.—KBx parte Bocci, 267 P, 888, 
84 CaLApp. 269. 

67. Cal.—^Ex parte Stanridge, 72 P. 
2d 162,-163, 23 Cal.App.2d 96, quot¬ 
ing Corpus Juris—^Ex parte Ortiz, 
234 P. 877, -71 Cal.App. 163. 

Tex.—Ex parte Calhoun, 91 S.W.2d 
1047, 127 Tex. 54. 

29 C.J. p 23 note 70. 

Voluntary restraint In case of In¬ 
fants see Infra § 41. 

68. Minn.—State v. Konshai, 162 N. 
W. 353, 186 ‘Minn. 381. 

Necessity of writ see supra S 
59. Cal.—Ex parte Ford, 116 P. 767, 
160 OaL 334, 86 L.R.A..N.S., 882. 
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renders himself of his own accord, it is held that 
habeas corpus will not lie, at least where the vol¬ 
untary surrender was for the purpose of procuring 
the writ,®0 although it has been held that one who 
has given bond for his appearance for trial is not 
•deprived of the right of habeas corpus by volun¬ 
tarily surrendering himself to the sheriff if his im¬ 
prisonment is unlawful.®^ Where the custody is 
under state process, and exemption therefrom is 
claimed under the laws of the United States, peti¬ 
tioner may surrender himself to the state authori¬ 
ties, and seek relief by habeas corpus in the fed¬ 
eral courts.®^ 

§ 11. - Criminal or Civil Process 

Habeas corpus may be Invoked to afford relief 
against an Illegal detention under civil, as well as crim¬ 
inal, process. 

The writ of habeas corpus lies to test the legality 
of an arrest or commitment on a criminal or quasi¬ 


§ 13 

criminal charge.®® However, the remedy by ha¬ 
beas corpus is not confined to arrest and commit¬ 
ment on a criminal or quasi-criminal charge; it 
may be invoked in a proper case to afford relief 
against an illegal imprisonment under process is¬ 
sued in civil actions or proceedings.®^ 

§ 12. —— Public or Private Authority 

Habeas corpus may be used to relieve an unlawful 
restraint Imposed by private persons as well as by pub¬ 
lic authority. 

Habeas corpus lies in otherwise proper cases re¬ 
gardless of whether the detention or restraint is 
imposed by private persons®® or by public author¬ 
ity, whether legislative, considered infra § 38, ex¬ 
ecutive, considered infra § 28, or judicial,®® as ap¬ 
pears from a consideration of the various classes of 
cases in which the writ has been issued, considered 
infra §§ 30-50. 


B. ILLEGALITY OP BESTRAINT 


1. GeNEBAIi CONSIDERATION’S 


§ 13. In General 

The right of a person to the writ of habeas corpus 
depends on the Illegality of his detention at the time of 
the filing of the petition, and not on his guilt or Inno¬ 
cence. 


The right of a person to the writ of habeas cor¬ 
pus depends on the legality or illegality of his de¬ 
tention,®*^ and this in turn depends on whether the 
fundamental requirements of law have been com- 


Ann.Ca8.1912D 1267—^Ez parte Hen- 
derson, 23 P.2d 780, 133 Cal.App. 
191—^Ez parte Boccl, 267 P. -888, 
84 Cal.App. 269—^Ez parte Ortiz, 
234 P. 877, 71 CaLApp. 163. 

29 C.J. p 23 notes 72, 70 [b]. 

.60. Cal.—^Ez parte Stanrldge, 72 P. 
2d 162, 23 Cal.App.2d 96—Ez parte 
Henderson, 23 P.2d 780, 133 Cal. 
App. 191—^Ez parte Ortiz, 234 P. 
877, 71 CaLApp. 163. 

Pa.—Commonwealth ez rel. McCarren 
V. Cain, 31 Del.Co. 73—^Perree v. 
Dougrlas, 23 West.Co.Li.J. 166, ap¬ 
peals dismissed 21 A.2d 472. 146 
Pa.Super. 447. 

29 C.J. p 23 note 72. 

Surrender by sureties see supra S 9 b. 

61. Kan.—Ez parte TrulL 298 P. 776, 
133 Kan. 166. 

42. U.S.—^Ez parte Beach, D.C.CaL, 
259 F. 966. 

29 aj. p 23 note 78. 

43. Ariz.—Ez parte Newman, 262 
P. 10, 33 Ariz. 41. 

Cal.—^Ex parte Hamlrez, 122 P.2d 361, 
49 Cal.App.2d 709. 

29 C.J. p 23 note 76. 

Beffardless of offense ohazffed, ha¬ 
beas corpus lies when person Is re¬ 
strained of his liberty.—^McCormick 
V. Sheppard. 86 S.'W.2d 213, 126 Tez. 
25. 


64h Iowa.—Addis V. Applegate, 164 
N.W. 168, 171 Iowa 160, Ann.Cas. 
1917E 332. 

29 C.J. p 23 mte 76. 

Sole otherwise under some eazly 
statutes 

U.S.—^Ez parte Wilson, D.C., 6 

Cranch 62, 3 Li.Ed. 149. 

29 C.J. p 23 note 77, p 11 note 39. 

65. Pa.—Commonwealth v. Reyn¬ 
olds, 7 Pa.Dist & Co. 161, 26 Lack. 
Jur. 138, 39 York Leg.Rec. 116. 

29 C.J. p 24 note 79. 

Custody of infants see Infra 8 41. 

66 . U.S.—Ez parte Farley, C.C.Ark., 
40 F. 66. 

W.Va.—Ez parte Mooney, 26 W.Va. 

36. 53 Am.R 69. 

29 C.J. p 24 note 82. 

67. U.S.—McNally v. Hill. Pa., 66 

S.Ct 24, 293 U.S. 131, 79 L.Ed. 288, 
affirming, aCLA., 69 F.2d 38, certio¬ 
rari granted 64 S.Ct. 773, 292 U.S. 
619, 78 L.Bd. 1476—Graham v. 

Sguler, C.C.Aj SiS h. , 132 F.2d 681, 
affirming. D.C., 46 F.Supp. 268— 
Meeks v. Kaiser, aC.A.Mo., 126 F. 
2d 826—^Newman v. Zerbst, C.C.A. 
Kan., 83 F.2d 973—U. S. ez reL 
Derencz v. Martin, C.C.A.Md., 86 F. 
2d 944, certiorari denied 60 S.Ct. 
249, 281 U.S. 736, 74 L.Ed. 1161— 
In re Spence, B.CLTez., 87 F.Supp. 
69-JIogan v. HUl, D.aPa., 9 F. 
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Supp. 976, affirmed, C.C.A., 78 F.2d 
1017. 

Ariz.—State v. Grantham, 249 P. 768, 
30 Ariz. 591. 

Cal.—Browne v. Superior Court in 
and for City and County of San 
Francisco, 107 P.2d 1. 16 Cal.2d 593, 
131 A.L.R 276, prior opinion, App., 
96 P.2d 178—^Bz parte Ho Quan, 
69 CaL 404—^Ez parte Casas, 48 F. 
2d 990, 9 Cal.App.2d 122. 

Del.—State v. Hawkins, 183 A. 626, 
7 W.W.Harr. 396. 

D.C.—Story v. Rives, 97 P.2d 182, 68 
APP.D.C. 326, certiorari denied 69 
S.Ct 71. 306 U.S. 696, 83 L.Ed. 377. 

Fla.—State ez reL Sands v. Coleman, 
4 So.2d 371. 372. citing Gozpns Jh- 
zls—Richey v. McLeod, 188 So. 228, 
137 Fla. 281—Shelton v. Coleman, 
187 So. 266, 269, 136 Fla. 626, cit¬ 
ing Ooipus gnxlB—Ez parte Crews, 
173 So, 275. 127 Fla. 381—Skipper 
V. Schumacher, 169 So. 68, 124 Fla. 
384, appeal dismissed and certio¬ 
rari denied 57 S.Ct. 89, 299 U.S. 
507, 81 L.Ed. 876—Lehman v. Saw¬ 
yer, 143 So. 310, 106 Fla. 396—^Han¬ 
cock V. Dupree, 129 So. 822, 100 
Fla. 617—State ez rel. Grebsteln v. 
Lehman, 129 So. 818, 100 Fla. 481, 
modifying 128 So. 811, 100 Fla. 473 
—McLeod V. Chase, 116 So. 858, 
95 Fla. 736a—Johnson v. Lindsey, 
103 So. 419. 89 Fla. 14& 
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plied with,®* and not at all on the guilt or inno- I cence of the prisoner,®* or the justice or injustice 


Ga.—Clarke v. Cobb, 24 S.B.2d 782—' 
Sanders v. Paschal, 199 S.E. 153, 
186 Ga. 887. 

Iowa.—Furey v. Hollo well, 212 N.W. 
698, 203 Iowa 376, followed in Ben¬ 
ny V. Hollowell, 214 N.W. 496, 203 
Iowa 1351, Peterson v. Hollowell, 
214 N.W. 496, and Marshall v. Hol¬ 
lowell, 214 N.W. 496-^oyner v. 
Findley, 202 N.W. 831. 199 Iowa 
782. 

Kan.—Noland v. Gardner, 136 P.2d 
233—Martin v. Amrine, 183 P.2d 
582. 

Ky.—Commonwealth v. Gresham, 244 
S.W. 66, 196 Ky. 27. 

Mich.—In re Offlll, 292 N.W. 352, 293 
Mich. 416—Ex parte Leib, 238 N. 
W. 473, 256 Mich. 601. 

Miss.—Wall V. Quinn, 114 So. 744, 148 
Miss. 335. 

Mo.—Tomlinson v. French Institute 
of Notre Dame de Sion. 109 S.W.2d 
73. 232 Mo.App. 697. 

N.H.—Sheehy v. Sheehy, 186 A. 1, 
88 N.H. 223, 107 A.L.R. 636. 

OkL—Ex parte Doll. 117 P.2d 647, 73 
OkLCr. 34—^Ex parte Wood, 110 
P.2d 304, 71 Okl.Gr. 200—Ex parte 
Presnell, 49 P.2d 232, 68 Okl.Cr. 60 
—Ex parte Davis, 31 P.2d 623, 65 
Okl.Gr. 380—^Ex parte Johnson. 233 
P. 1092. 29 Okl.Cr. 874. 

Pa.—Commonwealth ex rel. Wall v. 
Smith. 29 A.2d 912, 346 Pa. 612— 
Commonwealth ex rel. Lund v.‘ 
Sheriff of Crawford County, 17 Pa. 
Dist & Co. 343. 14 Erie Co. 48. 
Philippine.—^Villa v. Allen, 2 Philip¬ 
pine 436. 

Puerto Rico.—^Ex parte Diaz, 1 Puer¬ 
to Rico 475—Ex parte Acevedo, 1 
Puerto Rico 276. 

S.C.—Carroll v. Carroll, 156 S.E. 271, 
158 S.C. 162. 

Tex.—^Ex parte Duncan, 96 S.W.2d 
676, 680, 127 Tex. 607, quoting Cor¬ 
pus Juris—^Ex parte Lee, 93 S.W.2d 
720, 725, 127 Tex 256, quoting Cor¬ 
pus Juris—^Ex parte Bowles, 71 S. 
W.2d Ills, 126 TexCr. 419—^Ex 
parte Crow, 230 S.W. 147, 89 Tex 
Cr. 142. 

Va.—^Buchanan v. Buchanan, 197 S.E. 
426, 170 Va. 468. 

Wls.—State ex reL Currie v. McCrea- 
dy, 297 N.W. 771, 238 Wis. 142— 
Larson v. State ex reL Bennett, 
266 N.W. 170, 221 Wis. 188—City 
of Janesville v. Tweedell, 258 N.W. 
437, 217 Wis. 396. 

29 QJ. p 24 note 84. 

Voluntary escape 

That police officer permitted “vol¬ 
untary escape'* of prisoner did not 
authorize discharge of prisoner, after 
reconflnement, in habeas corpus pro¬ 
ceeding.—People ex rel. Courtney v. 
Thompson, 192 N.E. 693. 358 Ill. 81. 
JustUoatlon of oAoer 

No Imprisonment is Illegal where 
the process Is a Justification of the 
officer.—^People v. Strassheim, 81 N. 


E. 1129, 228 Ill. 681—29 C.J. p 24 note 
94. 

Custody for acts done by federal au¬ 
thority 

A person confined “for an act done 
in pursuance of the law of the Unit¬ 
ed States or of a process of any 
Judge or court thereof" is entitled to 
discharge on habeas corpus in the 
federal court.—U. S. v. Jailer, C.C. 
Ky., 26 F.Cas.No.15.463, 2 Abb. 266. 
Jurisdiction of federal courts to re¬ 
lease person confined for act done 
in pursuance of law of United 
States, etc., see Infra § 64. 

68. Ariz.—State v. Grantham, 249 P. 
758, 30 Ariz. 591. 

Tex.—^Bx parte Lee, 93 S.W.2d 720, 
127 Tex 256. 

29 C.J. p 24 note 85. 

Person held Inoonminnloado 

The alleged fact that prisoner was 
held incommunicado in penitentiary 
for two weeks before murder pros¬ 
ecution would not warrant prison¬ 
er's release from penitentiary on ha¬ 
beas corpus after murder conviction. 
—Smith V. Amrine, Kan., 134 P.2d 
400. 

69. U.S.—Scott V. Aderhold, C.C.A. 
Kan., 116 F.2d . 797—Wldener v. 
Harris, C.C.A.W.Va., 60 P.2d 966— 
Voigt V. Webb, D.C.Wash., 47 F. 
Supp. 743—Graham v. Squier, D.C. 
Wash., 45 F.Supp. 253, affirmed, C. 
C.A., 132 P.2d 681—U. S. ex rel. 
Perry v. Hiatt, D.aPa., 33 F.Supp. 
1022. 

Ariz.—State v. Grantham, 249 P. 768, 
760, 30 Ariz. 591, citing Corpus 
Juris. 

Cal.—Ex parte Tahne, 224 P. 452, 193 
Cal. 386. 

D.C.—Evans v. Rives, 126 F.2d 633, 
76 U.S.APP.D.C, 242. 

Fla.—State ex reL Sands v. Coleman, 
4 So.2d 371, 372, citing Corpus Ju¬ 
ris—Shelton v. Coleman, 187 So. 
266, 269, 136 Fla. 626, citing Cor¬ 
pus Juris—State ex rel. O’Berry v. 
Pearson, 186 So. 430, 432, citing 
Corpus Juris—^Lehman v. Sawyer, 
143 So. 310, 106 Fla. 396—^Bx parte 
Amos, 112 So. 289, 93 Fla. 5—White 
V. Penton, 110 So. 533, 636, 92 Fla. 
837, citing Corpus Juris. 

Ga.—White v. George. 24 S.B.2d 787 
—Cummings v. Perry, 21 S.E.2d 
847, 194 Ga, 424—Sanders v. Al- 
dredge, 6 S.E.2d 371, 189 Ga. 69— 
Aldredge v. Williams, 4 S.E.2d 469, 
188 Ga. 607, certiorari denied Wil¬ 
liams V. Aldredge. 60 S.Ct. 512, 309 
U.S. 661, 84 L.Bd. 1009—Sanders v. 
Paschal, 199 S.E. 153, 186 Ga. 837. 
Ill.—^People ex rel. Mortensen v. 
O’Brien, 20 N.E.2d 782, 371 Ill. 361 
—^People V. Meyerlng, 181 N.E. 620, 
349 Ill. 198. 

Kan.—Smith v. Amrine, 134 P.2d 400 
—Garrison v. Amrine, 126 P.2d 
228, 165 Kan. ,509, certiorari denied 
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63 act 61, 317 U.a 680, 87 L-Hd. 

- —Buxton V. Amrine, 126 P.2d' 

'381, 156 Kan. 440—Merideth v. 

Amrine, 122 P.2d 759, 155 Kan. 7, 
certiorari denied 62' S.Ct. 1047, 316 

U. S. 670, 86 L.Ed. 1746, rehearing 
denied 62 S.Ct. 1276, 316 U.S. 711, 
86 L.Ed. 1777—Jones v. Amrine,, 
121 P.2d 263, 154 Kan. 630, certio¬ 
rari denied Jones v. State of Kan¬ 
sas, 62 S.Ct 1106, 316 U.S. 676. 86 
L.Ed. 1760—Crebs v. Amrine. 118 
P.2d 1084, 163 Kan. 736—Ex parte 
MacLean, 78 P.2d 866. 147 Kau 678. 

Me.—^Ex parte King, 28 A.2d 562. 
Miss.-Wall V. Quin. 114 So. 744, 148 
Miss. 336—Hays v. Barnes, 114 So. 
395, 148 Miss. 699. 

Mo.—^Miller v. Gerk, App., 27 S.W.2d 
444. 

N.Y.—People ex rel. Shafer v. Kirby, 
34 N.Y.S.2d 793, affirmed 34 N.Y.S. 
2d 838, 263 App.Div. 1021, appeal 
denied 35 N.Y.S.2d 277, 264 App. 
Dlv. 771—People ex rel. Whitman 

V. Wilson. 32 N.Y.S.2d 29. 263 App. 

Div. 908. appeal denied 82 N.Y.S. 
2d 1023, 263 App.Div. 924, certiorari 
granted People of State of New 
York ex rel. Whitman v. Wilson, 63 
S.Ct. 70, 317 U.S. 615, 87 L.Bd. -. 

Okl.—Ex parte Wood, 110 P.2d 304, 
71 Okl.Cr. 200—Ex parte Wheeler, 

86 P.2d 434, 65 Okl.Cr. 290—Bx 
parte Presnell. 49 P.2d 232. 58 Okl. 
Cr. 60—^Ex parte Davis, 31 P.2d 
623. 56 Okl.Cr. 380—^Ex parte Over¬ 
by, 279 P. 623, 43 Okl.Cr. 400—Bx 
parte Johnson, 233 P. 1092, 29 Okl. 
Cr. 374. 

Pa.—Ferree v. Douglas, 21 A.2d 472, 
145 Pa.Super. 447—Stein v. McNeil, 

87 PittBb.Leg.J. 39. 

Tex—^Ex parte Banspach, 91 S.W.2d 
365, 130 TexCr. 3—^Ex parte Over- 
street, 89 S.W.2d 1002, 129 Tex 
Cr. 674—Bx parte Drenner, 67 S.W. 
2d 870, 125 TexCr. 331. 

Wis.—Bx parte Kreutzer, 204 N.W. 
595, 187 Wis. 463. 

29 C.J. p 24 note 86, p 46 note 60. 
Habeas corpus to determine whether 
person has committed crime see 
supra 9 4. 

Review of sufficiency of evidence see 
infra 9 29. 

Plea of guilty obtained by threats, 
promises or misrepresentation 

(1) Alleged promises to accused by 
county detective or Jail warden to 
effect that, if accused pleaded guilty 
to all charges, they would be sen¬ 
tenced on only one furnished no 
ground for discharge on habeas cor^ 
pus of accused who were sentenced 
on all charges, especially where ac¬ 
cused had been sentenced before and 
had knowledge that the Judge alone 
did the sentencing and detective and 
warden could not speak for him.— 
Commonwealth ex rel. Campbell v. 
Ashe, 15 A.2d 409, 141 Pa.Super. 408. 

(2) One sentenced to life term In 
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of his detention on the merits.^® As shown infra 
§§ 16, 26, a judgment or order under which the pe¬ 
titioner is held must ordinarily be void for want of 
jurisdiction, and not merely erroneous and voidable, 
to support a writ of habeas corpus, because such 
writ constitutes a collateral attack on the judg¬ 
ment or order and is not a writ of review. Other 
classes of restraint must be without authority of law 
to support the writ.7l 

Where the restraint is justified, the writ does not 
lie.'^2 It is well settled that a prisoner has no right 
to a writ of habeas corpus unless he is entitled to 


immediate release,'^^ and the writ will not issue un¬ 
less he is presently restrained of his liberty with¬ 
out warrant of law.^^ The writ of habeas corpus 
is concerned solely with the legality of restraint at 
the time of the filing of the petition for its issue,*^® 
or by the condition existing at the time of the hear¬ 
ing or final decision thereon,*^® and does not depend 
on the legality or illegality of the original cap¬ 
tion.'^ 7 Where the detention is lawful at the time 
of the return, it has been held sufficient to defeat 
the writ,78 although some early cases held that valid 
process obtained after the time of service of the 


penitentiary on his plea of grullty of 
second degrree murder is not entitled 
to release from custody In habeas 
corpus proceeding on ground of dis¬ 
trict court Judge's promise to impose 
a light sentence if such plea were 
entered.—Smith v. Roach, 106 P.2d 
636, 56 Wyo. 205. 

(3) Where county attorney and 
district judge promised accused that, 
if he would plead guilty to a charge 
pending against him. judgment and 
sentence would run concurrently 
with a sentence previously Imposed 
on defendant but suspended during 
his good behavior, and such promises 
were Impossible to fulfill because be¬ 
yond court’s authority, and defend¬ 
ant was without advice of counsel, 
and would not have entered plea of 
guilty except for court's and county 
attorney's representations, Judgment 
and sentence pronounced in the sub¬ 
sequent prosecution were null and 
void and accused was entitled to writ 
of habeas corpus.— 'Ex. parte Robnett, 
101 P.2d 646. 69 Okl.Cr. 286. 

(4) Coerced plea of guilty not 
shown.—Farnsworth v. Zerbst, C.C.A. 
Ga., 98 F.2d 641, denying rehearing 
97 F.2d 255. 

Prior to trial 

(1) Court determines whether re¬ 
ctor should stand trial on petition 
for habeas corpus, not whether guilt 
has been proved with certainty Jus¬ 
tifying conviction.—^U. S. ex rel. Has¬ 
sell V. Mathues, D.C.Pa., 27 F.2d 137 
—^U. S. ex rel. Cunningham v. Barry, 
D.C.Pa., 26 P.2d 733, reversed on oth¬ 
er grounds, C.C.A., 29 F.2d 817, cer¬ 
tiorari granted Barry v, IT. S. ex rel. 
Cunningham, 49 S.Ct. 253. 279 TJ.S. 
827, 73 L.Ed. 979, reversed on other 
grounds 49 S.Ct 462, 279 U.S. 697, 
73 L.Bd.' 867. 

(2) Habeas corpus is not available 
to determine defendant's guilt pend¬ 
ing triaL—^Ex parte Schexnayder, 88 
S.W.2d 480, 129 Tex.Cr. 471—Ex parte 
McCuistlan, 88 S.W.2d 479, 129 Tex. 
Cr. 464. 

(3) Conflicting claims of right as¬ 
serted under constitutional provi¬ 
sions that courts should always to 
open to remedy for injury to reputa¬ 
tion, and that every person may ful¬ 


ly speak and write sentiments on all 
subjects, being responsible only for 
abuse of right, were held normally 
triable in nisi prius courts in direct 
proceedings, rather than in collateral 
proceedings in habeas corpus.—^An- 
nenberg v. Coleman, 163 So. 405, 121 
Fla. 133. 

TOl U.S.—^U. S. ex rel. Uwanawich v. 

Hill. D.C.Pa., 31 F.Supp. 27. 

CaL—^Ex parte Mooney, 46 P.2d 388. 

, 6 Cal.App.2d 730. 

Fla.—State ex rel. Sands v. Coleman, 
4 So.2d 371, 372, citing Ooipus Jxb- 
xis—Skipper v. Schumacher, 169 
So. 68, 124 Fla. 384, appeal dis¬ 
missed and certiorari denied 67 S. 
Ct 39, 299 U.S. 607, 81 L.Ed. 376. 
Tex.—^Ex parte Brenner, 67 S.W.2d 
870, 125 Tex.Cr. 331. 

29 C.J. p 24 note 87. 

71. N.Y.—People v. Willett, 26 Barb. 

78, 6 Abb.Pr. 37, 16 How.Pr. 210. 

72. Cal.—^Ex parte Cordish, 271 P. 
784, 94 CaLApp. 680. 

Mich.—In re Stone, 294 N.W. 156, 
295 Mich. 207. 

Okl.—^Ex parte Wheeler, 85 P.2d 434, 
66 Okl.Cr. 290. 

29 C.J. p 24 note 93. 

73. U.S.—McNally v. Hill, Pa., 65 
S.Ct 24, 293 U.S. 131, 79 L.Ed. 238 
—Schultz V. Hudspeth, C.C.A.Kan., 
123 F.2d 729, certiorari denied 63 
S.Ct 198, 317 U.S. 682, 87 Ii.Ed. 
— —^Macomber v. Hudspeth, C.C. 
A.Kan., 116 F.2d 114, certiorari de¬ 
nied 61 S.Ct. 883, 313 U.S. 558, 86 
L.Bd. 1619—^Kelly v. Aderhold, C.C. 
A-KaiL, 112 P.2d 118—In re Ed¬ 
wards, C.C.A.MO., 106 P.2d 637— 
Reger v. Hudspeth, C.C.A.Ran., 103 
F.2d 826, certiorari denied 60 S.Ct. 

79, 308 U.S. 549, 84 L.Ed. 462-^ 
Hogan V. Hill, B.C.Pa., 9 F.Supp. 
333. 

W.Va.—^Ex parte Veltrl, 98 S.B. 146, 
83 W.Va. 226. 

Favorable decision must xesnlt In re¬ 
lease 

Kan. —Current v, Amrine, 133 P.2d 
684—Martin v. Amrine, 133 P.2d 
682. 

rntnxe Imprisonment 

"Habeas corpus” can be sought 
only to effectuate a prisoner's imme¬ 
diate release, and not to test the le- 
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gality of imprisonment- at some fu¬ 
ture time,—^Pope v. Huff, 117 P.2d 
779, 73 APP.B.C. 170, certiorari de¬ 
nied Pope V. Curran, 62 S.Ct. 134, 
314 U.S. 669, 86 L.Ed. 635, rehearing 
denied 62 S.Ct. 299, 314 U.S. 718, 
86 L.Ed. 568, and 62 S.Ct 358, 314 
U.S. 714, 86 L.Ed. 569. 

Excessive sentence as ground for ha¬ 
beas corpus only as to excess see 
infra § 26. 

74. U.S.—^Macomber v. Hudspeth, C. 
C.A.. 115 F.2d 114, certiorari denied 
61 S.Ct 833, 313 U.S. 658, 86 L.Ed. 
1619—^U. S. ex rel. Petersen v. Com¬ 
missioner of Immigration, B.C.N. 
T., 1 F.Supp. 736. 

Mo.—Ex parte Mitts, 278 S.W. 1047, 
220 Mo.App. 826. 

75. U.S.—^Dunlap v. SwopQ, CC.A. 
Wash., 103 F.2d 19. 

29 C.J. p 24 note 96. 

76. 'U.S.—^U. S. ex rel. Mensevlch v. 
Tod. N.T., 44 S.Ct 282, 264 U.S. 
134, 68 L.Ed. 691—U. S. ex reL 
JPetersen v. Commissioner of Immi¬ 
gration, D.C.N.T., 1 F.Supp. 736. 

Ga.—^Harris v. Norris, 4 S.B.2d 840, 

. 188 Ga. 610. 

77. U.S. — ^U. S.- ex rel. Petersen v. 
Commissioner of Immigration, D.C. 
N.Y., 1 F.Supp. 736. 

Fla.—^Johnson v. Lindsey, 108 S.E. 
419, 89 Fla. 143. 

Mo.—Ex parte Mitts, 278 S.W. 1047, 
220 Mo.App. 825. 

Tex.—^Ex parte Reed, 106 S.W.2d 263, 
132 Tex.Cr. 464—^Ex parte Lowe, 
261 S.W. 606, 94 Tex.Cr. 307. 

29 C.J. p 24 note 95, 26 C.J. p 733 
note 46 [a]. 

7a U.S.—^U. S. ex rel. Petersen v. 
Commissioner of Immigration, B. 
C.N.Y., 1 F.Supp. 785. 

Mo.—^Ex parte Mitts, 278 S.W. 1047, 
220 Mo.App. 825. 

29 C.J. P 25 note 97. 

Intermediate Illegal acts of ollloers 
The people have an Interest in the 
detention and punishment of those 
convicted of crimes, and public in¬ 
terest cannot be made subservient to 
Illegal acts of officers who have 
charge of such prisoners.—^People ex 
rel. Cassidy v. McElinley, 23 N.E.2d 
60, 372 lU. 247-^People ex reL Ker- 
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writ is not sufficient,and that a person detained 
unlawfully must be discharged from the imprison¬ 
ment under the unlawful proceedings, although he 
may thereafter be detained on lawful proceedings.®® 
Where subsequent proceedings relate back to a law¬ 
ful detention prior to the time when the original 
writ was issued, the petitioner will not be entitled 
to discharge.®! Detention which was lawful in its 
inception may afterward become unlawful, and the 
prisoner is then entitled to be discharged on ha¬ 
beas corpus,®® as, for example, where a prisoner has 
been pardoned.®® However, the mere fact that the 
person who instituted the prosecution wishes to 
withdraw it is not sufficient ground for release on 
habeas corpus.®^ 

§ 14. Grounds of Illegality 
Grounds of illegality warranting release on ha¬ 


beas corpus are considered infra §§ 15-29. 

Examine Pocket Parts for later cases. 

§15. - Errors and Irregularities 

Habeas corpus is not available as a substitute for 
an appeal or writ of error or other revisory remedy for 
the correction of errors of law or fact In the absence of 
exceptional circumstances. 

Ordinarily the only questions open to review on 
habeas corpus after conviction of a penal offense 
are whether the court had jurisdiction of person of 
defendant and of the offense, see infra § 16, wheth¬ 
er the sentence pronounced was one authorized by 
law, see infra § 26, and whether defendant was de¬ 
nied any fundamental constitutional rights, as dis¬ 
cussed in this section, and habeas corpus is not 
available as a substitute for an appeal or writ of 
error or other revisory remedy for the correction 
of errors either of law or fact,®® at least, not in 


ner v. McKinley, 20 N.E.2d 498, 371 
Ill. 190. 

79. XJ.S.—^In re Doo Wood, D.C.Or., 
18 P. 898, 9 Sawy. 417. 

29 C.jr. p 25 note 98. 

80. N.T.—People v. Crane, 88 N.T.S. 
343, 94 App.Div. 397. 

29 C.J. p 25 note 1. 

81. Ill.—^People V. Strasshelm, 81 
N.E. 1129. 228 Ill. 581. 

29 O.J. p 25 note 99. 

88. Fla.—Johnson v. Lindsey, 103 S. 

E. 419, 89 Fla. 143. 

Ill.—^People ex rel. Cassidy v. Fisher, 
22 N.B.2d 937, 372 Ill. 146—People 
V. Hill, 183 N.E. 17, 350 Ill. 129. 
Pa.—Commonwealth ex rel. Sloan v. 

Ashe, 1 A.2d 788, 133 Pa.Super. 82. 
29 C.J. p 25 note 96. 

83. Fla.—Johnson v. Lindsey, 103 
So. 419, 89 Fla. 143. 

84L Pa.—Commonwealth v. Fenlcle, 
6 Pa-Dlst. 789, 20 Pa.Co. 68. 

85. U.S.—^Bowen v. Johnston, Cal., 59 
S.Ct. 442, 306 U.S. 19, 83 L.Ed. 455, 
afllrmlng, C.C.A., Bowen v. Johnson, 
97 P.2d 860, certiorari granted Bow¬ 
en V. Johnston, 59 S.Ct 98, 305 U.S. 
679, 83 L.Ed. 365—Johnson v. 

Zerbst, Ga., 58 S.Ct 1019, 304 U.S. 
468, 82 L.Ed. 1461, reversing, C.C.A., 
92 P.2d 748, affirming, D.C., Brld- 
well V. Aderhold, 13 P.Supp. 263, 
certiorari granted Johnson v. 
Zerbst, 58 S.Ct 610, 303 U.S. 629, 82 
Ii.Ed. 1089, set aside, C.C.A., Brld- 
well V. Zerbst 97 F.2d 992, revers¬ 
ing, D.C., Bridwell v. Aderhold, IS 

F. Supxj. 268—Woolsey v. Best Colo., 
67 S.Ct 2, 299 U.S. 1, 81 L.Ed. 3— 
Knewel v. Egan, S.D., 46 S.Ct. 522, 
268 U.S. 442, 69 L.Ed. 1036, revers¬ 
ing, D.C., Egan v. Knewel, 298 F. 
784—U. S. V. Valante, N.T., 44 S.Ct 
411, 264 U.S. 663, 68 L.Ed. 850— 
Burall V. Johnson, C.C.A.CaJl., 134 P. 
Sd 614—Graham v. Squler, C.C.A# 


Wash., 132 P.2d 681, affirming, D.C., 
46 P.Supp. 253—Moore v. King, C.C. 
A.Mo., 130 P.2d 867—Schramm v. 
Brady, C.C.A.Md.. 129 P.2d 108, cer¬ 
tiorari denied 63 S.Ct 68, 317 U.S. 
632. 87 L.Ed,-Grant v. Rich¬ 

ardson, C.C.A.S.C., 129 P.2d 106— 
Smith V. Lawrence, C.C.AGa., 128 
P.2d 822. certiorari denied 63 S.Ct 

62, 317 U.S. 633, 87 L.Ed.- 

Jones V. Dowd, C.C.AInd., 128 P. 
2d 331—Huntley v. Schllder, C.C. 
A.O!kl., 125 F.2d 260—Morton v. 
Henderson, C.C.A.Ga., 123 P.2d 48 
—^Hudspeth v. McDonald, C.C.A. 
Kan., 120 P.2d 962, certiorari de¬ 
nied McDonald v. Hudspeth, 62 S. 
Ct 110, 814 U.S. 617, 86 L.Ed. 496 
—Scott V. Aderhold, C.C.A.Kan., 
116 P.2d 797—^EllerbraJce v. King, 
C.aA.Mo.. 116 P.2d 168—Sanford 
V. Robbins, aC.A.Ga., 115 F.2d 
436, certiorari denied Robbins v. 
Sanford, 61 S.Ct 737, 312 U.S. 697, 
85 L.Ed. 1132—Casebeer v. Hud¬ 
speth, C.C.A.Kan., 114 P.2d 789, re¬ 
versed on other grounds 61 S.Ct 
804, 312 U.S. 662, 85 L.Bd. 1109, 
mandate conformed to, C.C.A., 121 
P.2d 914, certiorari denied 62 S. 
Ct 1272. 316 U.S. 683, 86 L.Ed. 
1765, rehearing denied 63 S.Ct 

23, 817 U.S. 704, 87 L.Bd. - 

—Caballero v. Hudspeth, C.C.A- 
K a n ., 114 F.2d 545—^Rosenhoover v. 
Hudspeth, C.C.A.Kan., 112 P.2d 667 
—^Leonard v. Hudspeth, aC.A.Kan., 
112 P.2d 121—Walker v. Chltty, C. 
C.A.Wash., 112 P.2d 79—Wall v. 
Hudspeth, C.C.A.Kan., 108 F.2d 865 
—Garrison v. Hudspeth, C.C.A. 
Kan., 108 F.2d 733—~Moore v. Ader¬ 
hold. C.C.A.Kan., 108 P.2d 729— 
Porthoffer v. Swope, C.aA.Wash., 
103 P.2d 707—^Rolfe v. Lloyd, C.C. 
A.Cal., 102 P.2d 606—^Beard v.* San¬ 
ford. C.C.AGa., 99 F,2d 760, certio¬ 
rari denied 69 S.Ct 644, 306 U.S. 
655, 83 L.Ed. 1053—Jones v. Com- 
AAA 
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monwealth of Kentucky, C.C.A.Ky., 
97 P.2d 336—Craig v. U. S., C.C.A. 
Cal., 89 P.2d 980—Ex parte Novot¬ 
ny. C.C.A.I11.. 88 P.2d 72—Van Gor- 
der V. Johnston, C.C.ACal., 87 F. 
2d 654—^Hall v. Johnston, C.C.A. 
Cal., 86 P.2d 820—Ex parte Sulli¬ 
van, C.C.AArlz., 83 P.2d 796— 
Smith V. Johnston, C.C.A.Cal., 83 P. 
2d 321—Belt v. Zerbst, C.C.A.Kan., 
82 F.2d 18, certiorari denied 56 S. 
Ct 836, 298 U.S. 667, 80 L.Bd. 1891 
—U. S. ex rel. Bracey v. Hill, C.C. 
A.Pa., 77 P.2d 970—U. S. ex rel. 
Wampler v. Hill, C.C.A.Pa., 74 P.2d 
940, affirming, D.C., 8 P.Supp. 469, 
and certiorari denied Wampler v. 
Hill, 55 S.Ct 644, 295 U.S. 732, 79 
L.Bd. 1681—^Buckner v. Aderhold, 
C.C.A.Ga., 73 P.2d 255—^Friedberg 
V. U. S., C.C.A.Pla.. 69 ,P.2d 170— 

U. S. ex rel. Lee Fook Chew v, Mc¬ 
Neil, C.C.APa., 69 P.2d 107—^Whit¬ 
ney V. Zerbst, C.C.AKan., 62 F.2d 
970—Widener v. Harris, C.C.A.W. 
Va., 60 F.2d 966—Saunders v. Low¬ 
ry, C.C.A.Ga.. 58 P.2d 168—Pel¬ 
legrino v. Aderhold, D.C.Ga., 54 P. 
2d 939, affirmed, C.C.A., 55 P.2d 
1074, certiorari denied 62 S.Ct. 647, 
286 U.S. 566, 76 L.Bd. 1298—Peter¬ 
son V. Keiffer, D.C.N.J., 60 P.2d 459 
-Ex parte Zwillman, C.C.A.N.J.. 48 
F.2d 76—Sprague v. Aderholt, D.C. 
Ga., 45 P.2d 790—^Fenton v. Ader¬ 
hold, C.C.AGa., 44 P.2d 787—White 

V. Levine, C.C.A.Kan., 40 P.2d 602— 
Vaccaro v. Collier, D.C.Md., 38 P.2d 
862, modified on other grounds, C.C. 
A., Collier v. Vaccaro, 61 P.2d 17 
—Owens V. Dancy, C.C.A.Okl.. 36 
F.2d 882, certiorari denied 50 S.Ct 
361, 281 U.S. 746, 74 L.Bd. 1168— 
Burton v. Smlthers, C.C.A.VJL, 31 
P.2d 966—Barlos v. White. CCA. 
Kan., 27 P.2d 313—Brown v. White, 
C.C.A.Kan., 24 F.2d 892—McIntosh 
V. White, C.C.A.Kan., 21 P.2d 934— 
Stephenson v, Daly, D.GInd., 21 P. 
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the absence of exceptional circtunstances as herein- | after discussed, and, under some statutes, inquiry 


2d 625—^Ez parte Meeks, D.C.Ky.. 
20 F.2d 543—Clayman v. Smithere, 

C.C.A.Va., 18 F.2a 955—Glllenwa- 
ters V. Biddle. C.CA.Kan., 18 F.2d 
206—Martin v. Biddle, C.C.A.Kan., 
16 F.2d 118, followed In Martin 
V. U. S., C.C.A.Okl.. 33 F.2d 1022 
—Riggs V. U. S., C.C.A.W.Va., 14 
F.2d 5, certiorari denied 47 S.Ct. 
110, 273 U.S. 719, 71 L.Bd. 867 and 
Riggs V. Workman, 47 S.Ct 110, 
273 U.S. 719, 71 L.Ed. 867—Cohen 
V. Biddle, C.C.A.Kan., 12 F.2d 704 
—Redmon v. Witt, C.C.A.Ohlo. 9 
F.2d 36—Sartorl v. Archer, C.C.A. 
Wash., 8 F.2d 366—Petral v. Arch¬ 
er, C.C.A.Wash., 8 F.2d 364—Char¬ 
lie Wong V. Bsola, C.C.A.Cai., 6 
F.2d 828—Quagon v. Biddle, C.C.A. 
Kan., 5 F.2d 608—Dellarl v. Biddle, 

C. C.A.Kan., 6 F.2d 21—Franklin 
V. Biddle, C.C.A.Kan., 6 F.2d 19— 
Smith V. Gross, C.C.A.Tez., 2 F. 
2d 507, certiorari dismissed 45 S. 
Ct 355, 267 U.S. 610, 69 L.Bd. 813 
—Robling V. Gross, C.C.A.Tez., 2 
F.2d 507, certiorari dismissed 45 
S.Ct 855, 267 U.S. 610, 69 L.Bd. 
813—Voigt V. Webb, D.CWash.. 
47 F.Bupp. 743—Bx parte Sharpe, 

D. C.Ky., 36 F.Supp. 386, affirmed, 
C.C.A.. Sharpe v. Buchanan, 121 
F.2d 448, vacated on other grounds 
63 S.Ct 246. 317 U.S. 238, 87 L.Ed. 
—, rehearing denied, C.C.A., 138 
P.2d 100—People ez rel. Albanese 
V. Hunt, D.C.N.Y., 34 F.Supp. 444 
—^U. S. ez rel. Perry v. Hiatt U. 
C.Pa., 33 F.Supp. 1022—^Helman v. 
Stoutamire, D.C.Fla., 26 F.Supp. 
301—Singletary v. Marett, D C.S. 
C., 22 F.Supp. 237—U. S. ez rel. 
Mason v. Hunt D.C,N.T., 16 F. 
Supp. 285—^Vigorettl v. Hill, D.C. 
Pa, 16 F.Supp. 41—^Ez parte Ber¬ 
man, D.C.Md., 14 F.Supp. 716— 
Strlckllng v. Walker, C.C.A.W.Va, 
296 F. 837—U. S. v. Moore, C.C.A. 
N.T., 294 F. 852, affirming, D.C., 
287 F. 879, certiorari denied U. S. 
ez rel. Faleais v. Moore. 44 S.Ct 
381, 264 U.S. 681, 68 L.Ed. 860—Ez 
parte Salinger, C.C.A.N.T., 288 F. 
762—Biddle v. Walt C.aA.Kan., 
287 F. 703—Biddle v. Luvlsch, C. 
C.A.Kan., 287 F. 699—Crosland v. 
Dyson, C.C.A.Fla, 280 F. 106, cer¬ 
tiorari denied 43 S.Ct 93, 260 U. 
S. 732, 67 L.Bd. 486—U. S. v. Pow¬ 
er, C.C.A.N.T.. 279 F. 736—Pratt 
V. U. S., aaA,Ala, 279 F. 263— 
Ex parte Brede, D.C.N.T., 279 F. 
147, appeal dismissed Brede v. 
Powers, 43 S.Ct 368, 261 U.S. 626. 
67 L.Ed. 834. and affirmed 44 S.Ct 
8. 268 U.S. 4, 68 L.Hd. 132. 

Ala—Barton v. City of Bessemer, 173 
So. 621, 623, 626, 27 AlaApp. 413, 
citing Oozpns JVzis, and reversed 
on other grounds 173 So. 626, 234 
Ala 20—^Hardeman v. State, 99 So. 
53, 19 AlaApp. 663. 

Alaska—^Bx parte Oates, 8 Alaska 


319—Guidon! v. Wheeler, 6 Alaska 
229. 

Arlz.—^Bx parte Harrison, 101 P.2d 
467, 56 Arlz. 347-Smith v. War¬ 
ren, 80 P.2d 394, 62 Arlz. 237— 
Ez parte Brown, 8 P.2d 463, 39 
Arlz. 545—State v. Superior Court 
of Arizona in and for Pinal Coun¬ 
ty. 215 P. 538, 25 Arlz. 226. 

Cal.—^Bx parte Connor, 108 P.2d 10, 
16 Cal.2d 701. certiorari denied 
Connor v. People of State of Cali¬ 
fornia. 61 S.Ct 844, 313 U.S. 642, 
86 L.Ed. 1610—^Bx parte Marriott, 
22 P.2d 692, 218 Cal. 179—Bx parte 
Wood, 227 P. 908, 194 Cal. 49— 
Ex parte Hadley, App., 135 P.2d 
881—Bx parte Coon, 112 P.2d 767, 
44 Cal.App.2d 631—Bx parte Car¬ 
penter. 97 P.2d 476, 36 Cal.App.2d 
274—Bx parte Pate, 92 P.2d 643, 
33 Cal.App.2d 641—^Ex parte Mof¬ 
fett 64 P.2d 1190, 19 CaLApp.2d 7 
—^Ex parte Westrelcher, 39 P.2d 
474, 3 Cal.App.2d 377—Ez parte 
Gutierrez, 36 P.2d 712, 1 Cal.App.2d 
281—Ex parte Stroff, 22 P.2d 770, 
132 Cal. App. 361—^Ex parte Martin, 
22 P.2d 269. 132 Cal.App. 64—Ez 
parte Ryley, 291 P. 847, 108 Cal. 
App. 544—^Bz parte Maldonado. 275 
P. 496, 97 Cal.App. 288—^Bx parte 
Culver, 257 P. 876, 84 Cal.App. 296 
—Ez parte Simmons, 235 P. 1029, 
71 Cal.App. 622—^Ez parte Kinney, 
235 P. 460, 71 Cal.App. 490—Ez 
parte Von Gerzabek, 219 P. 479, 63 
Cal.App. 667. 

Colo.—Ex parte Arakawa, 240 P. 940, 
78 Colo. 193, followed In Bx parte 
Tada, 240 P. 942, 78 Colo. 199, and 
Ex parte Fushlml, 240 P. 942, 78 
Colo. 198. 

Del.—^Biddle v. Board of Trustees of 
New Castle County Workhouse, 138 
A. 631, 3 W.W.Harr. 425. 

D.C—Watkins v. Rives, 125 P.2d 33, 
76 U.S.App.D.C. 109—Curtis v. 
Rives. 123 P.2d 936, 76 U.S.App. 
D.C. 66, affirming, D.C., In re Cur¬ 
tis, 36 F.Supp. 408—^Warring v. 
Colpoys, 122 P.2d 642, 74 APP.D.C. 
303, 136 A.L.R. 1025, certiorari de¬ 
nied 62 S.Ct 184, 314 U.S. 678. 86 
L.Ed. 643—Boykin v. Huff. 121 F. 
2d 865, 73 APP.D.C. 378-Bostic v. 
Rives, 107 F.2d 649, 71 App.D.C 2, 
certiorari denied 60 S.Ct 693, 309 

U. S. 664, 84 L.Bd. 1011—Story v. 
Rives, 97 F.2d 182, 68 App.D.C. 
326, certiorari denlPd 59 S.CL 71, 
306 U.S. 596, S3 KEd. 377—Wamp¬ 
ler V. Snyder, 66 i*.2d 196, 62 App. 
D.C 216—^Ferguson v. Peake, 18 F. 
2d 166, 57 App.DC. 124. 

Fla.—Coleman v. State ex rel. Lsm- 
de, e So.2d 2, 149 Fla. 447—Watson 

V. Stone, 4 So.2d 700, 148 Fla. 616— 
State ez rel. Sands v. Coleman, 4 So. 
2d 371, 148 Fla. 381—State ez rel 
Buckner v. Culbreath, 3 So.2d 380, 
147 Fla. 660—^Driggers v. Pearson, 
192 So. 881, 141 Fla. 256—Richey 

445 


V. McLeod, 188 So. 228, 137 Fla. 
281—Tubb V. Mayo, 174 So. 325, 
128 Fla. 190—^Bx parte Crews, 173 
So. 276, 127 Fla. 381—Taylor v. 
Chapman, 173 So. 143, 127 Fla. 401 
—Williams v. Mayo, 172 So. 86, 126’ 
Fla. 871—Neel v. Mayo, 172 So. 84, 
126 Fla. 869—Bx parte Wells, 164 
So. 134, 121 Fla. 457—Sloan v. 
Hutchingson, 163 So. 61, 120 Fla. 
747—Crosby v. Chapman, 163 So. 
149, 114 Fla. 19, followed in Blair 
V. Chapman, 163 So. 307, 114 Fla. 
22—^Bz parte Aulday, 151 So. 388, 
113 Fla. 70—^Lehman v. Sawyer, 143 
So. 310, 106 Fla. 396—Futch v. 
Johnson, 134 So. 791, 101 Fla. 328 
—State ez rel. Grebsteln v. Leh¬ 
man, 129 So. 818, 100 Fla. 481, mod¬ 
ifying 128 So. 811, 100 Fla. 473— 
Roberts v. State, 116 So. 228, 96: 
Fla. 182—State v. York, 106 So. 
418, 90 Fla. 625—State v. Logan, 
100 So. 173, 87 Fla. 348—Ex parte- 
Messer, 99 So. 330, 87 Fla. 92. 

Ga.—^White v. George, 24 S.E.2d 787 
—^Holley V. Lawrence, 22 S.B.2d' 
164—^Wilcoxon v. Aldredge, 16 S.B. 
2d 873, 192 Ga. 634—White v. 
Hornsby, 12 S.B.2d 876, 191 Ga. 
462—Sanders v. Aldredge, 5 S.E.2d' 
371, 189 Ga. 69—Hai*ris v. Norris, 
4 S.E.2d 840, 188 Ga. 610—Aldredge- 
V. Williams, 4 S.E.2d 469, 188 Ga. 
607, certiorari denied Williams v. 
Aldredge, 60 S.Ct 512, 309 U.S. 
661, 84 L.Ed. 1009—Sanders v. 

Paschal, 199 S.B. 163, 186 Ga. 837 
—Klnman v. Clark, 196 S.B. 166. 
186 Ga. 328—Owen v. White, 186 
S.B. 97, 182 Ga. 67—Shlflett v. Dob¬ 
son, 177 S.E. 681, 180 Ga. 23—Eth¬ 
eridge v. Poston, 168 S.E. 26, 176 
Ga. 888—Strickland v. Thompson, 
116 S.E. 693, 166 Ga. 125—Wells 
V. Pridgen, 114 S.E. 356, 164 Ga. 
897. 

Hawaii.—^In re Gaspar, 34 Hawaii 484 
—^In re Abreu, 27 Hawaii 237. 
Idaho.—^Bean v. State, 79 P.2d 540, 
68 Idaho 797. 

Ill.—^People ex rel. Courtney v. Sulli¬ 
van. 1 N.E.2d 206, 363 Ill. 34— 
People ex reL Merrill v. Hazard, 
196 N.B. 827, 361 IlL 60—People ex 
rel. Courtney v. Prystalski, 192 N. 
B. 908, 368 Ill. 198—People ex rel. 
Morris v. Hazard, 191 N.B. 54, 356 
Ill. 448—People ex rel. Kemer v. 
Circuit Court of Sangamon County, 
188 N.B. 408, 364 Ill. 363—People 
ez rel. Miller v. Denemark, 187 N. 

E. 809, 354 Ill. 34—^People ez rel. 
Swanson v. Kelly, 186 N.B. 188, 
362 Ill. 667—People v. Williams. 
161 N.B. 812, 380 Ill. 160—People 
V. Fisher, 135 N.E. 761, 303 Ill. 
430. 

Ind.—Jones v. Dowd, 37 N.B.2d 68 
—^Bangs V. Johnson, 6 N.B.2d 944, 
211 Ind. 814—^IngersDll v. Kunkel, 
4 N.E.2d 183, 210 Ind. 482—Dlnkla 
V. Miles, 188 N.E. 577, 206 Ind. 
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124—Stephenson v. Daly, 158 N.R 
289, 200 Ind. 196—Shideler v. Vrl- 
Jlch, 145 N.D. 881, 195 Ind. 563— 
State V. Hiatt. 135 N.B. 677, 192 
Ind. 154. 

Iowa.—^Hallway v. Byers. 218 N.W. 
905, 205 Iowa 936. 

Han.—^Ables v. Amrine, 126 P.2d 231, 
156 Kan. 481—Childs v. Amrine, 
126 P.2d 349, 166 Kan. 388—Harri¬ 
son V. Amrine. 124 P.2d 202, 156 
Kan. 186—Jones v. Amrine, 121 P.2d 
263, 154 Kan. 630, certiorari denied 
Jones V. State of Kansas, 62 S.Ct. 
1106, 316 U.S. 676, 86 L.Ed. 1760— 
Hutton r. Amrine, 111 P.2d 540, 153 
Elan. 436—parte MacLean, 78 P. 
2d 855, 147 Kan. 678—Ez parte 
Light, 78 P.2d 23, 147 Kan. 667— 
Levell V. Simpson, 62 P.2d 372, 142 
Kan. 892, appeal dismissed 56 S. 
Ct. 503, 297 U.S. 695, 80 L.Ed. 986, 
rehearing denied 56 S.Ct. 692, 297 

U. S. 728, 80 L.Ed. 1011. 

Ky.—Stonefleld v. Buchanan, 158 S.W, 
2d 970, 289 Ky. 386—Jones y. Com¬ 
monwealth, 108 S.W.2d 812, 269 Ky. 
772—Department of Public Welfare 

V. Polsgrove, 68 S.W.2d 603, 260 
Ky. 517. 

Mass.—Petition of Kelley, 197 N.E. 
861, 292 Mass. 198—^Ez parte Ger¬ 
main, 166 N.E. 12, 268 Mass. 289, 51 
A.L.R. 789. 

Mich.—^In re Southard, 298 N.W. 467, 
298 Mich. 75, certiorari denied 
Southard v. Jackson, 62 S.Ct 118, 
314 U.S. 659, 86 L.Ed. 528—In re 
Stone, 294 N.W. 166, 296 Mich. 207 
—^Ez parte Brazel, 292 N.W. 664, 
293 Mich. 632—In re Offlll, 292 N. 

W. 352, 293 Mich. 416—^People v. 
Van Dyke, 267 N.W. 778, 276 Mich. 
82, certiorari denied Van Dyke v. 
State of Michigan, 57 S.Ct 236, 
^99 U.S. 608, 81 L.Ed. 448, rehear¬ 
ing denied 57 S.Ct 319, 299 U.S. 
•624, 81 L.Ed. 459—^Ez parte Long, 
:264 N.W. 138, 266 Mich. 369, cer¬ 
tiorari denied Long v. State of 
Michigan, 54 S.Ct 861, 292 U.S. 
647, 78 L.Ed. 1498, rehearing denied 
55 S.Ct 67, 293 U.S. 629, 79 L.Ed. 
716—People v. Harris, 253 N.W, 
*312, 266 Mich. 817—In re Lam- 
lanna, 248 N.W. 650, 268 Mich. 62— 
Ez parte Palm, 238 N.W. 732, 255 
Mich. 632, certiorari denied People 
of State of Michigan ez rel. Palm 
V. Jackson, 62 S.Ct 409, 286 U.S. 
647, 76 L.Ed. 938. 

Minn.—State ez rel. Dunlap y. 
Utecht, 287 N.W. 229, 206 Minn. 
41—State ez rel. Newman y. Wall, 
249 N.W. 37, 189 Minn. 266—State 
y. Sullivan, 218 N.W. 66, 171 Minn. 
36—State v. Rudin, 189 N.W. 710, 
153 Minn. 159. 

Miss.—^Kelly v. Douglas, 144 So. 237, 
164 Miss. 163. 

Mo.—Label v. Sullivan, 165 S.W.2d 
639, 641, citing Corpus Juris—^Mc¬ 
Kean y. Kemp, 92 S.W.2d 141, 338 
Mo. 597—^Bz parte Dizon, 52 S.W. 
2d 181, 330 Mo. 652—^Threlkel v. 
Miles, 10 S.W.2d 958, 320 Mo. 1140 


—^Ez parte Oounls, 263 S.W. 988, 
804 Mo. 428—^HAmllton y. Hender¬ 
son, App., 117 S.W.2d 379, 382, 383, 
282 Mo.App. 1234, citing Corpus 
Juris—Tomlinson v. French Insti¬ 
tute of Notre Dame de Sion, 109 

S. W.2d 73. 282 Mo.App. 697—Ez 
parte Coder, 44 S.W.2d 179, 226 
Mo.App. 479. 

Mont—^Ez parte Solway, 266 P. 21, 
82 Mont 89—^Ez parte Lockhart, 
232 P. 183, 72 Mont 186. 

Neb.—^Dayis v. 0*Qrady, 291 N.W. 
82, 137 Neb. 708, certiorari denied 
61 S.Ct 69, 311 U.S. 682, 85 L.Ed. 
440—Carlsen y. State, 261 N.W. 
339, 129 Neb. 84—^Ez parte Dar¬ 
ling, 235 N.W. 582, 588, 120 Neb. 
829, quoting Corpus Juris—^Appli¬ 
cation of Carbino, 219 N.W. 846, 
117 Neb. 107—Hulbert y. Fenton, 
216 N.W. 104, 115 Neb. 818—Mc- 
Elhaney v. Fenton, 212 N.W. 612, 
115 Neb. 299. 

Nev.—Ez parte Ohl, 92 P.2d 976, 977, 
59 Nev. 809, citing Corpus Juris, 
and rehearing denied 95 P.2d 994, 
69 Nev. 309. 

N.J.—^Ez parte Rose, 6 A.2d 388, 122 
N.J.Law 507, followed in Ez parte 
Miller, 6 A.2d 389, 122 N.J.Law 611, 
and Ez parte Sterling, 6 A.2d 390, 
122 N.J.Law 510—McRell v. Kelly, 
1 A.2d 926, 124 N.J.Eq. 350, affirm¬ 
ing Ez parte Kelly. 198 A. 203. 123 
N.J.Eq. 489—^Ez parte Davis. 162 
A, 188, 107 N.J.Ba. 160. 

NY.—^People ez reL Lias v. Super¬ 
intendent of Women's Prison, 13 N. 

T. S.2d 787, 267 App.Dlv. 866, re¬ 
versed on other grounds 26 N.E.2d 
869, 282 N.Y. 116—People ez rel. 
Stolof V. Schleth, 299 N.Y.S. 108, 
252 App.Dlv. 784—^People ez rel. 
Temple v. Brophy, 290 N.Y.S. 2, 
248 App.Dlv. 442, affirmed 6 N.E.2d 
416, 273 N.Y. 487—^People ez rel. 
Weiner v. Sheriff of Kings County, 
282 N.Y.S. 721, 246 App.Dlv. 667— 
People ez rel. Verdi v. McQuade, 
280 N.Y.S. 908, 246 App.Div. 768— 
People ez rel. Marshall v. Wilson, 
268 N.Y.S. 28, 236 App.Dlv. 284— 
People ez rel. Bellanca v. Moran, 
257 N.Y.S. 9. 236 App.Dlv. 317— 
People ez rel. Medina v. Slattery, 
36 N.Y.S.2d 266, 178 Misc. 741— 
People v. Ackerson, 1 N.Y.S.2d 427, 
166 Misc. 130—^People ez rel. Sweet 
v. Lewis, 271 N.Y.S. 164, 160 Misc. 
650—^People ez rel. Zupanlce v. 
Giltner, 263 N.Y.S. 838, 147 Misc. 
167—^People ez rel. Anderson v. 
Superintendent of Creedmoor State 
Hospital, 40 N.Y.S.2d 84—People ez 
rel. Seagrlst v. Mederer, 88 N.Y. 
S.2d 114. 

N.C.—^Ez parte Smith, 11 S.E.2d 817, 
218 N.C. 462—^Ez parte Chase, 137 
S.E. 306, 193 N.C. 460—State v. 
Edwards, 185 S.E. 37, 192 N.C. 321. 

N.D.—Ez parte Moore, 300 N.W. 37, 
71 N.D. 274—^Ryan v. Nygaard, 297 
N.W. 694, 70 N.D. 687—State v. 
Overby, 210 N.W. 662, 64 N.D. 732 
—In re Cook, 209 N.W. 231, 64 N. 
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D. 193—Cook V. State, 208 N.W. 
977, 64 N.D. 178. 

Ohio.—Ez parte Ellcker, 169 N.E. 478, 
117 Ohio St. 500, affirming 160 N. 

E. 242, 26 Ohio App. 362—^Wilson 
v. Lasure, 172 N.E. 694, 36 Ohio 
App. 107—In re Application of 
Pontius, 26 Ohio Cir.Ct.,N.S., 178. 

Okl.—^Ez parte Arnett, Cr., 136 P.2d 
507—In re Owens, Cr., 132 P.2d 352 
—In re Wright, Cr.. 132 P.2d 361— 
Ez parte Shockley, Cr., 130 P.2d 
331—^Ez parte Brewer, Cr., 129 P.2d 
199—^Ez parte Banning, 121 P.2d 
619, 73 Okl.Cr. 398—^Ez parte Van- 
derburg, 117 P.2d 660, 73 Okl.Cr. 
21—Ez parte Tolllson, 117 P.2d 
649, 73 Okl.Cr. 88—Ez parte Wil- 
kerson, 115 P.2d 923, 72 Okl.Cr. 
801—Coburn v. Schroeder, 112 P.2d 
191. 71 Okl.Cr. 406—Ez parte Wil¬ 
liams. 106 P.2d 624, 70 Okl.Cr. 377 
—^Ez parte Meadows, 106 P.2d 139, 
70 Okl.Cr. 304—^Ez parte Whitson, 
104 P.2d 980, 70 Okl.Cr. 79—Ex 
parte Green. 101 P.2d 641, 69 Okl. 
Cr. 218—Ez parte Davis, 95 P.2d 
916, 68 Okl.Cr. 29—Ex parte New¬ 
man, 94 P.2d 556, 67 Okl.Cr. 401 
—^Ez parte Davis, 91 P.2d 799, 66 
Okl.Cr. 271—^Ex parte Sutton, 89 
P.2d 999, 66 Okl.Cr. 86—Ex parte 
Keel, 71 P.2d 313, 62 OkLCr. 277 
—^Ex parte West, 71 P.2d 129, 62 
OkLCr. 260—Ex parte Bailey, 64 
P.2d 278, 60 OkLCr. 278—Johnson 
v. State, 46 P.2d 964, 67 OkLCr. 
220—^Bx parte Robinson, 41 P.2d 
127, 66 OkLCr. 404—Ex parte Fa¬ 
ber, 36 P.2d 741, 56 OkLCr. 177— 
Ex parte Miles, 33 P.2d 636, 56 
OkLCr. 69—^Ex parte Bailey, 25 P. 
2d 718, 65 OkLCr. 99—Ex parte 
Wyatt, 23 P.2d 719, 64 OkLCr. 449 
—Ez parte Murray, 23 P.2d 220, 
221, 64 OkLCr. 437, citing Corpus 
Juris—^Ez parte Gardner, 19 P.2d 
910, 54 Okl.Cr. 294—^Ez parte Ter- 
rili, 1 P.2d 796, 61 OkLCr. 813— 
Ex parte Pike, 296 P. 529, 50 Okl. 
Cr. 125—Ex parte Prock, 287 P. 
1091, 46 OkLCr. 289—Ez parte 

Sneed. 287 P. 1062, 46 OkLCr. 63— 
Ez parte Adams, 274 P. 486, 42 
OkLCr. 27—^Ex parte Dllbeck, 270 
P. 868, 41 OkLCr. 87—Ex parte 
Lawrence, 233 P. 1101, 29 OkLCr. 
360—^Ez parte Lair, 233 P. 789, 
29 Okl.Cr. 282—^Ez parte Barnette, 
232 P. 456, 29 OkLCr. 80—Ez parte 
Hanners, 230 P. 281, 28 OkLCr. 203 
—^Ex parte Holllngshead, 216 P. 
486, 24 Okl.Cr. 181. 

Or.—Rust v. Pratt, 72 P.2d 633, 167 
Or. 505, appeal dismissed 58 S.Ct 
648, 303 U.S. 621, 82 L.Ed. 1084, 
Jennings v. Pratt, 58 S.Ct 648, 803 

U.S. 621, 82 L.Ed. 1084, Abbott v. 
Pratt, 58 S.Ct. 648, 303 U.S. 621, 
82 L.Ed. 1084, and Llgert v. Pratt, 
58 S.Ct 648, 303 U.S. 621, 82 L. 
Ed. 1084—^Archerd v. Burk, 36 P. 
2d 338, 148 Or. 444—^Ebc parte Loun- 
dagin, 278 P. 950, 129 Or. 652— 
Wilcox y. Bishop, 262 P. 963, 121 
Or. 224—Hills v. Pierce, 231 P. 
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662, 113 Or. 386—Harlow v. Clow, 
223 P. 641. 110 Or. 267. 

Fa.—Commonwealth ez rel. McGlinn 
V. Smith, 24 A.2d 1, 344 Po. 41— 
Commonwealth ex rel. Nedeau v. 
Ashe, 19 A.2d 462, 842 Fa. 46— 
Commonwealth ex reL Lewis v. 
Ashe, 7 A.2d 296, 335 Pa. 675, cer¬ 
tiorari denied Lewis v. Ashe, 60 S. 
Ct 132. 308 U.S. 5^6, 84 L.Ed. 499 
—Commonwealth ex rel. Sullivan 
V. Ashe. 188 A. 841, 325 Pa. 306, 
certiorari grranted Commonwealth 
of Pennsylvania ex rel. Sullivan v. 
Ashe, 67 S.Ct. 924, 301 U.S. 675, 
81 L.Ed. 1836, affirmed 68 S.Ct 
69, 302 U.S. 51, 82 L.Ed. 42—Com¬ 
monwealth V. Egan, 126 A. 488, 281 
Pa. 251—In re HaJderman, 119 A 
736, 276 Pa. 1—Commonwealth ex 
rel. Lleberman v. Smith, Super., 30 
A2d 625—Commonwealth ex rel. 
Aldrich v. Ashe. 26 A2d 211, 149 
Pa. Super. 25—Commonwealth ex 
rel. Jackowskl v. Fluck, 24 A.2d 
729, 147 Pa.Super. 434—Ferree v. 
Douglas, 21 A2d 472, 146 Pa.Super. 
447, dismissing appeal 23 WestCo. 
156—Commonwealth ex rel. Koleg 
V. Ashe, 14 A2d 175, 140 Pa.Super. 
216—Commonwealth ex rel. Alkens 
V. Ashe, 9 A2d 201, 137 Pa.Super. 
392—Commonwealth ex rel. Con- 
tardi V. Smith. 8 A2d 1006, 134 
Pa. Super. 31—Commonwealth ex 
rel. Franell v. Ashe, 3 A2d 981, 
134 Pa.Super. 96. followed in 3 A2d 
938, 134 Pa.Super. 99—Common¬ 
wealth ex rel. Sloan v. Ashe, 1 A2d 
788, 133 Pa.Super. 32—Common¬ 
wealth ex reL Padmonsky v. Smith, 
191 A 684, 127 Pa.Super. 24—Com¬ 
monwealth V. Egan, 6 Pa.Dlat. & 
Co. 97, 101, 12 WestCo, 181, quot¬ 
ing Corpus Jtixls—Commonwealth 
V. Wurth, 3a Del.Co. 5. 

Philippine.—^Tamhert v. McMlcking, 
10 Philippine 96—^Andres v. Wolfe, 
5 Philippine 60—Carrington v. Pe¬ 
terson, 4 Philippine 184—^Repide 

V. Peterson, 3 Philippine 276—Ban- 
ayo V. Municipal President, 2 Phil¬ 
ippine 413—^Matter of Prautch, 1 
Philippine 132. 

R. I.—^Ex parte Asadoorian, 135 A 
322, 48 H.L 50. 

S. C.—^Medlock v. Spearman, 194 S. 
E. 21, 185 S.C. 296. 

S.D.—State V. King, 252 N.W. 36. 62 
S.D. 184—Nelson v. Foley. 223 
N.W. 323, 64 S.D. 382—State v. 
Jameson. 216 N.W. 697. 51 S.D. 540, 
modified on other grounds 219 N. 

W. 118, 52 S.D. 624. 

Tenn.—^Lynch v. State ex rel. Kille- 
brew, 166 S.W.2d 397. 

Tex.—^Ex parte Duncan, 96 S.W.2d 
675, 679, 127 Tex. 507, citing Cor¬ 
pus Juris—^Ex parte Lee, 93 S.W.2d 
720, 726. 127 Tex. 266, citing Cor¬ 
pus Juris—^Ex parte Beamer, 285 
S.W. 255. 116 Tex. 39—^Ex parte 
Olson, 243 S.W. 773, 111 Tex. 601 
—^Ex parte Clinnard, Cr., 169 S.W. 
2d 181—^Ex parte Johnson, 128 S.W. 
2d 805, 187 Tex.Cr. 144—^Ex parte 
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McGruder, 122 S.W.2d 683, 136 Tex. 
Cr. 673—^Ex parte Bums, 109 S.W. 
2d 211, 133 Tex.Cr. 77—Ex parte 
Johnson, 99 S.W.2d 698, 131 Tex.Cr. 
438—^Ex parte McCuistiaii, 99 S.W. 
2d 810, 131 Tex.Cr. 366—^Hx parte 
Banspach, 91 S.W.2d 365, 130 Tex. 
Cr. 3—^Ex parte Overstreet, 89 S.W. 
2d 1002, 129 Tex.Cr. 674—-Ex parte 
Wilcox, Cr., 79 S.W.2d 321—Ex par¬ 
te Lelfeste, 77 S.W.2d 675. 127 Tex. 
Cr. 446—Ex parte Kennedy, 72 S.W. 
2d 916, 126 Tex.Cr. 663—^Ex parte 
Morris. 67 S.W.2d 264, 126 Tex.Cr. 
100—Ex parte Vleno, 42 S.W.2d 620, 

118 Tex.Cr. 189—^Ex parte Wells, 
14 S.W.2d 1027, 111 Tex.Cr. 448 
—^Mollohan v. State, 10 S.W.2d 86. 

110 Tex.Cr. 452—^Ex parte Evans, 
4 S.W.2d 67, 109 Tex.Cr. 231—Ex 
parte Lovel, 276 S.W. 428, 101 Tex. 
Cr. 676—^Ex parte Stanford. 271 S. 
W. 924, 100 Tex.Cr. 668—^Ex parte 
Beland, 252 S.W. 529, 94 Tex.Cr. 
614. 

Utah.—Bleon v. Emery, 209 P. 627, 60 
Utah 582. 

Vt.—^Ex parte Thompson, 9 A 2d 107, 

111 Vt 7—In re Ronan, 188 A. 890, 
108 Vt 481—In re Dawley, 181 A 
847, 99 Vt 306. 

Va.—^Hudson v. Touell, 19 S.E.2d 706, 
179 Va. 442, modifying 17 aE.2d 
403, 178 Va. 626—Hobson v. Touell, 
16 S.E.2d 76, 177 Va. 906. 

Wash,—Williams v. McCauley, 108 P. 
2d 822, 7 Wash.2d 1—^Bx parte 
Johnson, 65 P.2d 897, 189 Wash. 
843—Ex parte Miller, 225 P. 429, 
129 Wash. 538. 

W.Va.—Slater v. Melton, 198 S.R 185, 

119 W.Va. 269. 

Wis.—State ex rel. Currie v. McCrea- 
dy, 297 N.W. 771, 238 Wis. 142— 
Larson v. State ex rel. Bennett, 
266 N.W. 170, 221 Wis. 188—Dreps 

V. State ex rel. Kaiser, 262 N.W. 
700, 219 Wis. 279—City of Janes¬ 
ville V. Tweedell, 258 N.W. 437, 217 
Wis, 395—^Ex parte Cash, 253 N. 

W. 788, 216 Wis, 148—State v. Cir¬ 
cuit Court of Milwaukee County, 
Branch 1, 214 N.W. 396, 193 Wis. 
132—^Ex parte Kreutzer, 204 N.W. 
695, 187 Wis. 463. 

Wyo.—Smith v. Roach, 106 P.2d 686, 
56 Wyo. 206. 

29 C.J. p 25 note 4. 

Mere oonvenieuoe cannot Justify 
the substitution.—^Adams v. U. S. ex 
rel. McCann, N.Y., 63 S.Ct. 236, 317 

U.S. 269, 87 L.Ed. -setting aside, 

C.C.A, U. S. ex rel. McCann v. 
Adams, 126 P.2d 774, certiorari grant¬ 
ed 62 S.Ct. 1048, 316 U.S. 655, 86 L. 
Ed. 1736. 

Review confined to appropriate mat¬ 
ters 

A court in habeas corpus proceed¬ 
ing should confine its review to mat¬ 
ters appropriately committed to it 
by our system of criminal Juris¬ 
prudence and should not infringe on 
well-established procedural prlncl- 
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pies.—^Huntley v. Schilder, C.C.AOkL, 
125 F.2d 260. 

Motion to withdraw plea 

A writ of habeas corpus cannot 
properly be employed as a substitute 
for a motion to withdraw a plea of 
guilty improperly entered.—Cum¬ 
mings V. Perry, 21 S.E.2d 847, 194 
Ga. 424. 

Motion for new trial 
A writ of habeas corpus cannot be 
used as a substitute for a motion 
for a new trial.—Levell v. Simpson, 
62 P.2d 372, 142 Kan. 892, appeal dis¬ 
missed 56 S.Ct. 603, 297 U.S. 696. 80 
L.Ed. 986, rehearing denied 56 S.Ct 
692, 297 U.S. 728, 80 L.Ed. 1011—29 
C.J. p 25 note 4 [b]. 

Certiorari 

The writ of habeas corpus cannot 
be used to take the place of certio¬ 
rari. 

U.S.—^Heiman v. Stoutamlre, D.C.Pla-, 

26 F.Supp. 301. 

Ala.—Morris v. State, 167 So. 740, 

27 AlawApp. 165. 

Fla.—Watson v. Stone, 4 So.2d 700, 
148 Fla. 616—Skipper v. Schumach¬ 
er, 169 So. 58. 124 Fla. 384, appeal 
dismissed and certiorari denied 57 
S.Ct 39. 299 U.S. 607, 81 L.Ed. 376. 
Okl.—^Ex parte Brewer, Cr., 129 P.2d 
199—^Ex parte Barnett, 94 P.2d 18, 
67 Okl.Cr. 300—Ex parte Thomas. 
37 P.2d 829. 56 Okl.Cr. 268—Ex 
parte Barnette, 232 P. 466, 29 Okl. 
Cr. 80. 

S.D.—State v. Jameson, 215 N.W. 697, 
61 S.D. 640, modified on other 
grounds 219 N.W. 118, 52 S.D. 524. 
Tex.—^Ex parte Duncan, 95 S.W.2d 
676, 127 Tex. 607. 

29 C.J. p 26 note 4 [a]. 

Writ of review 

A writ of habeas corpus cannot be 
used as a writ of review. 

U.S.—^Burall v. Johnson, C.C.ACal., 
134 F.2d 614. 

N.T.—^People ex rel. Rosen v. War¬ 
den of City Prison, 254 N.T.S. 774, 
234 App.Div. 349—People ex rel. 
Solomon v. Slattery, 39 N.Y.S.2d 
48. 

Anticipatory appeal 
A writ of habeas corpus may not 
be used as an anticipatory appeal.— 
Walker v. Chitty, C.C.AWash., 112 F. 
2d 79—^U. S., in Behalf of Tulee v. 
House, aCAWash.. 110 F.2d 797. 
Quo warranto 

The writ of habeas corpus is not 
to be employed as a writ of quo war¬ 
ranto. 

Okl.—^Ex parte Barnett. 94 P.2d 18. 67 
Okl.Cr. 300. 

S.D.—State v. Jameson, 216 N.W. 697, 
51 S.D. 640, modified on other 
grounds 219 N.W. 118, 52 S.D. 624. 
Tex.—Ex parte Duncan, 95 S.W.2d 
676, 127 Tex. 607. 

Where no appeal provided 

That there is no appeal from Judg¬ 
ment of district court following an 
appeal from municipal court does not 
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into error or irregularity committed has been pro¬ 
hibited.*® Where the restraint is under legal proc¬ 
ess, mere errors and irregularities which do not 


render the proceeding void are not ground for re¬ 
lief by habeas corpus, because in such cases the re¬ 
straint is not illegal,**^ but for incurable, radical and 


affect the principle that habeas cor¬ 
pus Is not available for the consider¬ 
ation of nonjurlsdlctional errors .—"Ex 
parte Ohl, 92 P.2d 976, 69 Nev. 309, 
rehearing denied 96 P.2d 994, 59 Nev. 
809. 

Sldden. errors 

Habeas corpus will not lie to cor¬ 
rect errors which were hidden and 
unknown to the court and defendant 
at the time of rendering Judgment. 
—Elliott V. Commonwealth, Ky., 167 
S.W.2d 703—Smith v. Buchanan, 168 
S.W.2d 5, 291 Ky. 44. 

Bevlew by federal court where pei?- 
Bon detained under state author¬ 
ity 

The principle stated In the text has 
been applied where a person held un¬ 
der the authority of a state sought 
a writ of habeas corpus In the feder¬ 
al courts.—^In re Mooney, C.C.A.Cal., 
72 F.2d 503, denying appeal, D.C., 
Mooney v. Holohan, 7 P.Supp. 386— 
Elliott V. Commonwealth of Ken¬ 
tucky, D.C.Ky., 46 F.Supp. 902—Sin¬ 
gletary V. Marett, D.C.S.C., 22 F. 
Supp. 237—^U. S. ex reL Henson v. 
Mills, D.aPfiu, 21 F.Supp. 616. 

8& N.T.—In re Miller, 1 Abb.N.Cas. 
4, note. 

Wash.—In re Newcomb, 106 P. 1042, 
56 Wash. 396. 

Application of rule to errors in: 
Indictments, etc. see Infra 3 20. 
Judgrment, sentence, or order see 
Infra 8 26. 

Warrant, mittimus, or commitment 
see Infra 3 27. 

87. TT.S.—^Adams v. U. S. ex rel. Mc¬ 
Cann, 63 S.Ct. 236. 317 U.S. 269, 
87 Li.Bd. —, setting aside, C.C.A, 

U. S. ex rel. McCann v. Adams, 126 
F.2d 774, certiorari granted 62 S. 
Ct. 1048, 316 U.S. 656, 86 L.Ed. 1735 
—Johnson v. Zerbst, Ga., 58 S.Ct. 
1019. 304 U.S. 458, 82 L..Ed. 1461, 
reversing, C.C.A, 92 F.2d 748, af¬ 
firming, D.C.. Bridwell v. Aderhold, 
18 F.Supp. 253, certiorari granted 
Johnson v. Zerbst, 58 S.Ct. 610, 303 

U. S. 629, 82 L.Ed. 1089, set aside. 
C.C.A., Bridwell v. Zerbst, 97 F. 
2d 992, reversing, D.C., Bridwell 

V. Aderhold, 13 F.Supp. 253—^Bscoe 
V. Zerbst, Kan., 55 S.Ct. 818, 295 
U.S. 490, 79 Ii.Ed. 1666, reversing, 
C.C.A. 74 F.2d 924, certiorari 
granted 56 S.Ct 640, 294 U.S. 704, 
79 L.Ed. 1240—Moore v. King. C. 
C.A.MO., 130 F.2d 867—Bozel v. 
Hudspeth. C.C.AKan., 126 F.2d 585 
—^Hudspeth V. McDonald, C.C.A. 
Kan., 120 F.2d 962, certiorari de¬ 
nied McDonald v. Hudspeth, 62 S. 
Ct 110, 314 U.S. 617, 86 L.Ed. 496 
—Ellerbrake v. King, C.C.AMo., 
116 F.2d 168—Sanford v. Robbins, 
C.C.A.Ga., 116-F.2d 435, certiorari 


denied Robbins v. Sanford, 61 S.Ct. 
737, 312 U.S. 697, 86 L.Ed. 1132— 
Leonard v. Hudspeth, C.C.AKan., 
112 P.2d 121—^Moore v. Aderhold, 
C.C.AKan., 108 F.2d 729—Forth- 
ofCer V. Swope, C.C.AWash., 103 F. 
2d 707—Jones v. Commonwealth of 
Kentucky. C.C.A.Ky., 97 F.2d 335 
—^Weeks v. Zerbst, C.C.A.Kan., 86 
F.2d 996—Thouvenell v. Zerbst, C. 

C. A.Kan.. 83 F.2d 1003—Ex parte 
Sullivan. C.C.AAriz., 83 F.2d 796 
—Tlnkoff V. Zerbst, C.G.A.Kan., 80 
F.2d 464—^Frledberg v. U. S., C.C.A. 
Fla., 69 F.2d 170—Voigt v. Webb. 

D. C.Wash., 47 F.Supp. 743—^Helman 
V. Stoutamire, D.C.Fla., 26 F.Supp. 
801. 

Ala.—Barton v. City of Bessemer, 173 
So. 621, 623. 27 Ala.App. 413, cit¬ 
ing Corpus Juris, and reversed on 
other grounds 173 So. 626, 234 Ala. 
20 . 

Cal.—^Ex parte Mooney, 45 P.2d 388, 
6 Cal.App.2d 730—^Ex parte Martin, 
22 P.2d 269, 132 Cal.App. 64—Fx 
parte Stambaugh, 4 P.2d 270, 117 
Cal.App. 659—^Ex parte Maldonado, 
276 P. 496. 97 Cal.App. 288—In re 
Drennan, 164 P. 807, 33 CaLApp. 
193. 

Fla.—Skipper v. Schumacher, 169 So. 
58, 124 Fla. 384, appeal dismissed 
and certiorari denied 67 S.Ct. 39, 
299 U.S. 607, 81 L.Ed. 376—Sloan 
V. Hutchlngson, 163 So. 61, 120 F^a. 
747—State v. Browne, 142 So. 247, 
250, 105 Fla. 631, citing Corpus 
Juris—Futch V. Johnson, 134 So. 
791, 101 Fla. 328—Haile v. Gardner. 
91 So. 376, 82 Fla. 355. 

Ga.—Sanders v. Aldredge, 5 S.E.2d 
871, 189 Ga. 69. 

Ill.—^People ex rel. Merrill v. Hazard, 
196 N,E. 827, 361 Ill; 60—People 
V. Williams, 161 N.B. 312, 330 Ill. 
160. 

Ind.—State v. Hiatt, 135 N.E. 677, 
192 Ind. 164. 

Kan.—Childs v. Amrlne, 125 P.2d 349, 
155 Kan. 383—^Ex parte MacLean, 
78 P.2d 865, 147 Kan. 678—Levell 

V. Simpson, 53 P.2d 372, 142 Kan. 
892, appeal dismissed 56 S.Ct 503, 
297 U.S. 696, 80 L.Ed. 986, rehear¬ 
ing denied 56 S.Ct. 592. 297 U.S. 
728, 80 L.E4. 1011. 

Ky.—Sharpe v. Commonwealth, 165 S. 

W. 2d 993, 292 Ky. 86. 

Mich,—^Ex parte Long, 254 N.W. 133, 
266 Mich. 369, certiorari denied 
Long V. State of Michigan, 54 S. 
Ct 861, 292 U.S. 647, 78 L.Ed. 1498, 
rehearing denied 55 SCt 67, 293 U. 
S. 629, 79 L.Ed. 715—People v. 
Harris. 263 N.W. 812, 266 Mich. 
317. 

Neb.—^Hawk v. O’Grady, 290 N.W. 
911, 137 Neb. 639, certiorari denied 
61 S.Ct 11, 311 U.S. 645, 86 L.Ed. 
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412—Ex parte Llske, 236 N.W. 
740, 121 Neb. 266. 

N.J.—McRell V. Kelly, 1 A.2d 926, 124 
N.J.Eq. 360, affirming Ex parte Kel¬ 
ly, 198 A. 203, 123 N.J.Eq. 489— 
Ex parte Davis, 162 A. 188, 107 N. 
J.Eq. 160. 

N.M.—Ex parte Sellg, 223 P. 97, 29 N. 
M. 430. 

N.T.—People ex rel. Weiner v. Sheriff 
of Kings County, 282 N.T.S. 721, 
246 App.Dlv. 667—People ex rel. 
Luciano v. Murphy, 290 N.Y.S. 
1011, 160 Mlsc. 673, affirmed 292 N. 
Y.S. 844, 249 App.Dlv. 879. 

N.C.—State v. Edwards, 186 S.B. 37, 
192 N.C. 321. 

N.D.—State v. Overby, 210 N.W. 652, 
64 N.D. 732. 

Okl.—Ex parte Tlner, 115 P.2d 282, 
72 Okl.Cr. 250—^Ex parte Llnam, 
109 P.2d 888, 71 Okl.Cr. 166—Ex 
parte Williams, 106 P.2d 624. 70 
Okl.Cr. 377—^Ex parte Whitson, 104 
P.2d 980. 70 Okl.Cr. 79—Ex parte 
Davis. 95 P.2d 915, 68 Okl.Cr. 29— 
Ex parte Barnett, 94 P.2d 18, 67 
Okl.Cr. 300—^Ex parte Autry, 60 P. 
2d 239, 68 Okl.Cr. 88—^Ex parte 
Robinson, 41 P.2d 127, 56 Okl.Cr. 
404—Ex parte Bailey, 25 P.2d 718, 
55 Okl.Cr. 99—Ex parte Murray, 23 
P.2d 220, 221, 54 Okl.Cr. 437, citing 
Corpus Juris—^Ex parte Pike, 296 
P. 629, 50 Okl.Cr. 126—Ex parte 
Dunn, 242 P. 674, 33 Okl.Cr. 190 
—Ex parte Lawrence, 233 P. 1101, 
29 OkLCr. 360. 

Pa.—Commonwealth ex rel. McGlinn 
V. Smith, 24 A.2d 1, 344 Pa. 41— 
In re Halderman, 119 A. 735, 276 
Pa. 1—Commonwealth v. Egan, 6 
Pa.Dist. & Co. 97, 101, 12 West¬ 
moreland CO.L.J. 181, quoting Cor¬ 
pus Juris. 

S.D.—State v. Jameson, 215 N.W. 
697, 61 S.D. 540, modified on other 
grounds 219 N.W. 118, 62 S.D. 524. 
Vt.—^In re Roman, 188 A. 890, 108 
Vt 481. 

Va.—^Hobson v. Youell, 15 S.E.2d 76, 
177 Va. 906. 

29 C.J. p 27 note 6. 

Corruption of prosecuting authorities 
Evidence that state’s witness in 
prosecution for murder had written 
letters to another allegedly seeking 
to Induce him to become witness and 
testify that he saw writer In city In 
which crime was committed did not 
entitle defendant to release under ha¬ 
beas corpus writ on theory that con¬ 
viction was procured by corruption 
of prosecuting authorities, where 
prosecuting authorities were without 
knowledge of contents of letters un¬ 
til time subsequent to trial.—^Ex 
parte Mooney, 73 P.2d 654, 10 Cal.2d 
1, certiorari denied Mooney v. Smith, 
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fatal defects plainly and indisputably manifest of 
record, relief should be granted even on habeas cor¬ 
pus.*® Questions which may or should be decided 
at the trial or reviewed upon appeal or error have 
no place in a habeas corpus proceeding,** at least 
within the period of possibility of an appeal,** or 
where an appeal is pending.*^ Also, in habeas cor¬ 
pus proceedings, the finding of an appellate court 
on appeal, error, certiorari, or other like proceed¬ 
ing has been held conclusive of the legality of the 
detention and the issues involved,** including all 
questions which could** or should*^ have been 
raised, but affirmance does not change the charac¬ 
ter of a judgment where it is void for want of ju¬ 
risdiction, see infra § 16, or where there has been 
a violation of a constitutional right which invali¬ 
dates the proceeding, as will be shown in this sec- 


§ 15 

tion. However, the denial of an application for a 
writ of error is not “res judicata” of a petition for 
habeas corpus where it does not appear that the 
same issue was raised in the application for the 
writ of error as was presented on petition for writ 
of habeas corpus.*® 

An exercise of discretion will not be reviewed on 
habeas corpus.** 

Exceptional circumstances; violation of constitu¬ 
tional or fundamental rights; treaties. The prin¬ 
ciples stated in this section must be construed and 
applied so as to preserve, not destroy, constitution¬ 
al safeguards of human life and liberty,*7 and do 
not apply to cases involving exceptional circum¬ 
stances,®* and the use of the writ of habeas corpus 
has been held to extend to cases where conviction 


59 S.Ct. 61, 306 U.S. 598, 83 L.Ed. 
379. 

88. Miss.—^Whlte V. State, 188 So. 8, 
185 Miss. 307. 

89. U.S.—Walker v. Chitty, C.C.A. 
Wash., 112 F.2d 79. 

Pla.—^Annenbersr v. Coleman, 163 So. 
405. 121 Fla. 133. 

Ind.—Jones v. Dowd, 37 N.B.2d 68. 
219 Ind. 114—State ex reL Dowd 
V. Superior Court of La Porte 
County. 36 N.E.2d 766, 219 Ind. 17 
—Swain V. Dowd, 18 N.B.2d 928. 
215 Ind. 256—State ex rel. Kunkel 
V. Circuit Court of La Porte Coun¬ 
ty, 200 N.B. 614, 209 Ind. 682. 

Iowa.—McCormick v. Hollowell, 246 
N.W. 612, 215 Iowa 638. 

Miss.—Boudreaux v. State, 170 So. 
281. 176 Miss. 840. 

Okl.—Ex parte Dllbeck, 270 P. 858, 
41 Okl.Cr, 87. 

9D. U.S.—Walker ▼. Chitty, C.C.A. 

Wash., 112 F.2d 79. 

Cal.—Ex parte Bell, 122 P^d 22, 19 
Cal.2d 488, prior opinion 100 P. 
2d 339, 37 Cal.App.2d 582. 

D.C.—Boykin v. HufiC, 121 F.2d 865. 
73 App.D.C. 378. 

81. U.S.—Walker v, Chitty, C.C.A- 
Wash., 112 F.2d 79. 

Cal.—France v. Superior Court of 
State of California In and for Los 
Angeles County, 255 P. 816, 201 
Cal. 122, 62 A.L.R. 869. 

Okl.—Ex parte Anderson, Cr,, 118 P. 
2d 404. 

98. U.S.—^U. S. ex reL Jackson v. 
. Brady. C.C.A.Md., 133 F.2d 476, 
affirming, D.C., 47 F.Supp. 362, cer¬ 
tiorari denied 63 S.Ct 1029, 87 L. 

Ed. -rehearing denied 63 S.Ct. 

1315, 87 L.Ed,-^Beard v. San¬ 

ford. C.aA.Ga., 99 F.2d 760, cer¬ 
tiorari denied 59 S.Ct 644, 306 U. 
S. 655, 83 L.Ed. 1053—Reid v. San¬ 
ford, D.C.Qa., 42 F.Supp. 300—Ca¬ 
pone V. Aderhold, D.C.Gra., 2 F. 
Supp. 280, affirmed, aC.A., 65 F.2d 
130. 
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Cal.—Ex parte Drew, 207 P. 249. 188 
Cal. 717—Ex parte West, 48 P.2d 
983, 9 Cal.App.2d 125—Ex parte 
Warwick, 30 P.2d 673, 137 Cal.App. 
768—^Ex parte Sears. 30 P.2d 571. 
137 CaLApp. 308—^Ex parte Cohen, 
290 P. 612, 107 Cal.App. 288—Ex 
parte Passarello, 269 P. 719, 93 Cal. 
App. 443—^Ex parte Northcott, 236 
P. 468, 71 Cal.App. 281—In re 

Booth, 186 P. 841, 44 Cal.App. 660. 
Fla.—^Lundon v. Chapman. 9 So.2d 
723, 151 Fla. 336, certiorari denied 
63 S.Ct 530, 318 U.S. 759, 87 L.Ed. 
— —Jarvis V. Chapman, 159 So. 
282, 118 Fla. 677. 

Ga.—Sanders v. Aldredge, 5 S.E.2d 
371, 189 G8U 69. 

Ill.—^People ex rel. Kerner v. Circuit 
Court of Sangamon County, 188 
N.E. 408, 354 Ill. 363. 

Iowa.—^Hallway v. Byers, 218 N.W. 
905, 205 Iowa 936. 

Mich.—^Bx parte Palm, 238 N.W. 732, 
255 Mich. 632, certiorari denied 
People of State of Michigan ex rel. 
Palm V. Jackson, 62 S.Ct. 409, 285 
U.S. 647, 76 L.Ed. 938. 

Miss.—Ex parte Golding, 114 So. 385, 
148 Miss. 238. 

Okl.—Ex parte Baker, Cr., 137 P.2d 
242—Ex parte Berrle, 117 P.2d 807, 
73 Okl.Cr. 66. 

29 C.J. p 20 note 61. 

93. Cal.—^Ex parte Cutler, 86 P.2d 
441, 1 Cal.App.2d 273. 

94. Okl.—^Ex parte Baker, Cr., 137 
P.2d 242—In re Booth, 126 P.2d 
761, 74 Okl.Cr. 406—Ex parte Her- 
ren, 124 P.2d 276. 74 Okl.Cr. 164. 

Waiver 

Where every objection to convic¬ 
tion which accused and his counsel 
saw lit to raise en appeal from con¬ 
viction was carefully reviewed, any¬ 
thing not then urged was “waived,” 
and habeas corpus would not lie to 
obtain accused’s release ftom the 
penitentiary because of Irregularities 
In his trial.—^Harrison v. Amrlne, 124 
P.2d 202, 155 Kan. 186. 

^ 9 . 


95. U.S.—Waley v. Johnston, Cal., 62 
S.Ct. 964, 316 U.S. 101, 86 L.Ed. 
1302, vacating, O.C.A., 124 F.2d 
687, affirming, D.C., 38 F.Supp. 408. 

96. U.S.—U. S. ex rel. Coate v. Hill, 
D.C.Pa., 29 F.Supp. 890. 

Ala.—^Barton v. City of Bessemer, 173 
So. 621, 623, 27 Ala.App. 413, cit¬ 
ing Coxpiis juris, and reversed on 
other grounds 173 So. 626, 234 Ala. 
20 . 

N.T.—^People v. Ackerson. 1 N.T.S.2d 
427, 166 Mlsc. 130—^People ex rel. 
Luciano v. Murphy, 290 N.Y.S. 1011, 
160 Mlsc. 573, affirmed 292 N.Y.S. 
844. 249 App.Dlv. 879. 

R.I.—^Ex parte Asadoorlan, 185 A. 

322, 48 R.I. 60. 

29 C.J. p 29 note 8. 

97- U.S.—Johnson v. Zerbst, Ga., 58 
S.Ct. 1019, 304 U.S. 468, 82 L.Ed. 
1461, reversing, C.C.A.. 92 F.2d 748, 
affirming, D.C., Brldwell v. Ader¬ 
hold, 13 F.Supp. 253, certiorari 
granted Johnson v. Zerbst, 58 S.Ct. 
610, 303 U.S. 629, 82 L.Ed. 1089, 
set aside, C.C.A.. Brldwell v. 
Zerbst, 97 F.2d 992, reversing, D. 
C., Brldwell v. Aderhold, 13 F.Supp. 
253—Voigt V. Webb, D.C.Wash., 
47 F.Supp. 743. 

98. U.S.—^Adams v. U. S. ex rel. Mc¬ 
Cann, 63 S.Ct 236, 317 U.S. 269, 87 

L.Bd. -setting aside, C.C.A., U. 

S. ex rel. McCann v. Adams, 126 F. 
2d 774, certiorari granted 62 S.Ct. 
1048, 316 U.S. 656, 86 L Ed. 1735— 
Ex parte ZwlUman, C.C.A.N.J., 48 
F.2d 76. 

Neb.—^Ex parte Darling, 235 N.W. 
582, 683, 120 Neb. 829, quoting Cor¬ 
pus Juris. 

Pa.—Commonwealth ex rel. McGllnn 
V. Smith. 24 A.2d 1. 844 Pa. 41— 
In re Halderman, 119 A. 785, 276 
Pa. 1. 

29 C.J. p 27 note 5. 

Nonjurisdlctlonal questions tliat eait- 
not otherwlBe be raised 
It has been stated tliat habeas cor- 
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has been in disregard of accused’s constitutional or I loss of jurisdiction of the court,^ and the writ is 
fundamental rights®^ which result in the absence or [ 


pus may be used, not as a test of 
jurisdiction, but to review a ques¬ 
tion of law that cannot otherwise be 
raised, or which Is so important as 
to render the ordinary procedure in- 
adequat'e.—^Portnoy v. Superior Court 
of Riverside County, 125 P.2d 487, 20 
Cal.2d 376—Ez parte Bell, 122 P.2d 
22, 19 Cal.2d 488. 

99. U.S.—^Pyle V. State of Kansas, 
Kan., 63 S.Ct. 177, 317 U.S. 213, 87 
L.Ed. —• —Cochran v. State of 
Kansas, 62 S.Ct. 1068, 316 U.S. 255. 
86 L.Ed. 1453, reversin^T Cochran 
V. Amrine. 113 P.2d 1048, 153 Kan. 
777, certiorari granted 62 S.Ct. 109, 
314 U.S. 588, 86 L.Ed. 474—Waley 
V. Johnston, Cal., 62 S.Ct. 964, 316 
U.S. 101, 86 L.Ed. 1302, vacating, 
C.C.A.. 124 P.2d 587, affirming. D. 
C., 38 P.Supp. 408—Smith v. 

O'Grady. Neb., 61 S.Ct. 672, 312 U. 
S. 329, 85 L.Ed. 869—Bowen v. 
Johnston, Cal., 59 S.Ct. 442. 306 

U. S. 19, 83 L.Ed. 455, affirming, 
C.C.A., Bowen v. Johnson. 97 P.2d 
860, certiorari granted Bowen v. 
Johnston, 59 S.Ct. 98, 305 U.S. 579, 
83 L.Ed. 365—Johnson v. Zerbst, 
Ga., 58 S.Ct 1019, 304 U.S. 468, 
82 L.Ed. 1461, reversing, C.C.A., 
92 P.2d 748, affirming, D.C., Brid- 
well v. Aderhold, 13 F.Supp. 253, 
certiorari granted Johnson v. 
Zerbst, 58 S.Ct 610. 303 U.S. 629, 
82 L.Ed. 1089, set aside, C.C.A., 
Brldwell V. Zerbst, 97 F.2d 992, re¬ 
versing, D.C., Brldwell v. Aderhold, 
13 F.Supp. 253—^Price v. Johnston, 
C.C.A.Cal., 125 F.2d 806, certiorari 
denied 62 S.Ct 1106, 316 U.S. 677, 
86 L.Ed. 1750, rehearing denied 
62 S.Ct 1289, 316 U.S. 712, 86 L. 
Ed. 1777—MacDonald v. Hudspeth, 
C.C.A.Kan.. 125 F.2d 465—Mlnnec 

V. Hudspeth, C.C.A.Kan., 123 F. 
2d 444, certiorari denied 62 S.Ct. 
797, 316 U.S. 809, 86 DEO. 1207, 
rehearing denied 62 S.Ct 913, 315 
U.S. 831, 86 L.Ed. 1224—Boyd v. 
O’Grady, C.aA.Neb., 121 r.2d 146 
—^Hudspeth v. McDonald, C.G.A. 
Kan., 120 F.2d 962, certiorari de¬ 
nied McDonald v. Hudspeth, 62 S. 
Ct 110, 314 U.S. 617, 86 L.Ed. 496 
—Scott V. Aderhold, C.C.A.Kan., 116 
P.2d 797—Coates v. Lawrence, D. 
C.Ga., 46 F.Supp. 414, affirmed, 
C.aA.. 131 P.2d 110—Reid v. San¬ 
ford, D.C.Ga., 42 P.Supp. 300— 
McDonald v. Hudspeth, D.C.Kan., 
41 F.Supp. 182—Mothershead v. 
King, D.C.MO., 37 F.Supp. 210— 

U. S. ex rel. Perry v. Hiatt D.C. 
Pa., 33 F.Supp. 1022—^Egan v. 
Knewel, D.C.S.D., 298 F. 784, re¬ 
versed on other grounds Elnewel 

V. Egan, 45 S.Ct 522, 268 U.S. 442, 
69 L.Ed. 1036. 

Ala.—Barton v. City of Bessemer, 
173 So. 621, 27 Ala-App. 413, re¬ 


versed on other grounds 173 So. ‘ 
626, 234 Ala. 20. 

Cal.—People v. Montgomery, 125 P. 

2d 108, 51 Cal.App.2d 444. 

Ga.—White v. George, 24 S.E.2d 787 
—Sanders v. Aldredge, 5 S.E.2d 
371, 189 Ga. 69. 

N.J.—Ex parte Kelly, 198 A. 203, 
123 N.J.Eq. 489, affirmed McRell v. 
Kelly, 1 A.2d 926. 124 N.J.Eq. 350. 
N.Y.—People ex rel. Totalis v. Gra¬ 
ver. 20 N.T.S.2d 533, 174 Misc. 325. 
Okl.—^Ex parte Farrar, 126 P.2d 545, 
74 Okl.Cr. 390, followed in Ex parte 
Jordan, 126 P.2d 548, 74 Okl.Cr. 
396—^Ex parte Wilkerson, 115 P.2d 
923, 72 Okl.Cr. 301—In re Flow¬ 
ers. Ill P.2d 509, 71 Okl.Cr. 330— 
Ex parte Pennin^on, 110 P.2d 923, 
71 Okl.Cr. 263—Ex parte Stinnett, 
110 P.2d 310, 71 Okl.Cr. 184—Ex 
parte Meadows, 106 P.2d 139, 70 
Okl.Cr. 304—^Bx parte Robnett, 101 
P.2d 645. 69 OkLCr. 235—Ex parte 
Barnett 94 P.2d 18, 67 OkLCr. 300 
—^Ex parte Davis. 31 P.2d 623, 55 
Okl.Cr. 380—Ex parte Hollins, 14 
P.2d 243, 54 Okl.Cr. 70. 

Pa.—Commonwealth ex rel. Schultz v. 
Smith, 11 A.2d 656, 139 Pa.Super. 
357. 

Tenn.—Lynch v. State ex rel. Kllle- 
brew, 166 S.W.2d 897. 

Writ of habeas corpus to enforce con¬ 
stitutional right to speedy trial see 
infra § 29. 

ConoliLslvenasB of former adjudlca- 
tion 

(1) It h€Ls been held that questions 
decided by court having Jurisdiction 
thereof may not be considered in ha¬ 
beas corpus proceeding in another 
court, whether or not constitutional 
principles are involved.—Craig v. U. 
S., C.C.A.Cal.. 89 F.2d 980. 

(2) Where the error complained of 
in a judgment of conviction was 
that the person appointed as counsel 
to defend wa^ not a duly licensed at¬ 
torney, which fact was unknown to 
the court and defendant until after 
affirmance of conviction on appeal, 
"habeas corpus" was not the proper 
remedy, even though the error de¬ 
prived defendant of a constitutional 
right, since such error did not render 
the Judgment void where the court 
had Jurisdiction of the subject mat¬ 
ter and of defendant and the appeal 
involved no consideration of the er¬ 
ror.—Smith V. Buchanan, 163 S.W. 
2d 5, 291 Ky. 44. 

(3) Writ of habeas corpus will not 
be granted on account of mere vio¬ 
lation of constitutional provision or 
denial of constitutional right in 
course of proceeding during trial of 
cause, but in such cases matter be¬ 
comes res Judicata and can only be 
tested on appeal or by writ of error, 
but where a constitutional defect in¬ 

450 


validates the proceeding and that 
fact appears on the face of the in¬ 
formation or complaint, the writ will 
be granted and the prisoner dis¬ 
charged.—^Barton v. City of Besse¬ 
mer, 173 So. 621, 27 Ala.App. 413, 
reversed on other grounds 173 So. 
626. 234 Ala. 20. 

Only in. extraordinary oases 
Where trial court has Jurisdiction, 
it is only in extraordinary cases, 
where circumstances surrounding 
trial make it a sham and a pretense, 
that writ of habeas corpus will lie 
on ground that judgment is a nullity 
for want of due process, although 
it be alleged that accused has been 
denied constitutional rights. 

U.S.—Johnson v. Zerbst, C.C.A.Ga., 
92 F.2d 748, affirming, D.C., Brld¬ 
well V. Aderhold, 13 F.Supp. 253, 
certiorari granted Johnson v. 
Zerbst, 58 S.Ct. 610, 303 U.S. 629, 
82 L.Ed. 1089, reversed on other 
grounds 58 S.Ct. 1019, 304 U.S. 458, 
82 L.Ed. 1461, set aside, C.C.A.,' 
Brldwell v. Zerbst, 97 F.2d 992, 
reversing, D.C., Brldwell v. Ader¬ 
hold, 13 F.Supp. 253. 

Minn.—State ex rel. Dunlap v. 

Utecht, 287 N.W. 229, 206 Minn. 41. 
Bights not violated 
U.S.—Graham v. Squier, D.C.Wash., 
45 F.Supp. 253, affirmed, C.C.A., 132 
F.2d 681. 

Pa.—Commonwealth ex rel. Slifko v. 
Ashe, 20 A.2d 799, 144 Pa.Super. 
593. 

1. U.S.—Graham v. Squier, C.C.A. 
Wash., 132 F.2d 681, affirming, D.C., 
45 F.Supp. 253—Brock v. Hudspeth, 
C.C.A.Kan., Ill F.2d 447. 

Ga.—Wells v. Pridgen, 114 S.E. 355, 
154 Ga. 397. 

IjOSS of Jurisdiction 

Since the Sixth Amendment con¬ 
stitutionally entitles one charged 
with crime to the assistance of coun¬ 
sel, compliance with this constitu¬ 
tional mandate Is an essential juris¬ 
dictional prerequisite to a federal 
court’s authority to deprive axicused 
of his life or liberty, and if accused 
is not represented by counsel and 
has not competently and intelligently 
waived his constitutional right, the 
amendment stands as a jurisdictional 
bar to a valid conviction and sentence 
depriving him of his life or his lib¬ 
erty. A court’s jurisdiction at the 
beginning of a trial may be lost in 
the course of the proceedings due 
to failure to complete the court by 
providing counsel for accused who is 
unable to obtain counsel, and who 
has not intelligently waived this con¬ 
stitutional grua^anty, and whose life 
or liberty is at stake.—Johnson v. 
Zerbst, Ga., 58 S.Ct. 1019, 304 U.S. 
458, 82 L.Ed. 1461, reversing, C.C.A., 
92 F.2d 748, affirming, D.C., Brldwell 
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the only effective means of preserving those rights.^ 
While the foregoing rule has been applied, notwith¬ 
standing defendant failed to appeal^ or apply to the 
state court for a writ of habeas corpus,^ it has been 
held, in accordance with the general rule, stated su¬ 
pra § 4, that a petition for habeas corpus in the 
federal courts on the ground of denial of a consti¬ 
tutional right in a criminal prosecution in a state 
court will ordinarily be denied in the absence of a 


showing of the want of available adequate remedies 
in the state courts.® Although the mere violation of 
constitutional provisions, or the denial of a consti¬ 
tutional or fimdamental right, in the course of pro¬ 
ceedings, is not ground for habeas corpus where 
the error is not of such a radical nature as to ren¬ 
der the whole proceeding void,® the writ lies where 
the defect invalidates the proceeding,*^ unless there 


V. Aderhold, 13 F.Supp. 253, certio¬ 
rari grajited Johnson v. Zerbst, 68 

S.Ct 610, 303 U.S. 629. 82 L..Ed. 1089. 

set aside, C.C.A., Brldwell v. Zerbst. 

97 F.2d 992, reverslngr. D.C., Bridwell 

V. Aderhold, 13 F.Supp. 253. 

а. U.S.—Waley v. Johnston. Cal., 62 
S.Ct. 964, 316 U.S. 101, 86 L.Ed. 
1302, vacating:. C.C.A.. 124 F.2d 687. 
affirming:. D.C., 38 F.Supp. 408. 

Cal.—^Browne v. Superior Court In 
and for City and County of San 
Francisco. 107 P.2d 1. 16 Cal.2d 593. 
131 A.L.R. 276, prior opinion, App., 
95 F.2d 178. 

N.T.—^People ex rel. Totalis v. Cra- 
ver, 20 N.T.S.2d 533. 174 Misc. 326. 

Okl.—Ex parte Wilkerson, 116 P.2d 
928, 72 Okl.Cr. 301—In re Meadows, 
106 P.2d 139, 70 Okl.Cr. 304—Ex 
parte Barnett, 94 P.2d 18, 67 Okl. 
Cr. 300. 

3. U.S.—Johnson v. Zerbst. Ga., 58 
S.Ct 1019, 304 U.S. 468, 82 L,.Ed. 
1461, reversing:, C.C.A., 92 F.2d 748, 
affirming:, D.C., Brldwell v. Ader¬ 
hold, 13 F.Supp. 253, certiorari 
granted Johnson v. Zerbst, 58 S. 
Ct. 610, 303 U.S. 629, 82 L.Ed. 1089. 
set aside, C.C.A., Bridwell v. Zerbst, 
97 F.2d 992, reversing, D.C., Brld¬ 
well V. Aderhold, 13 F.Supp. 253. 

Pa.—Commonwealth ex rel. Schultz 
Smith, 11 A.2d 656, 139 Pa.Super. 
357. 

4h U.S.—Howard v. Dowd, D.C.Ind., 
25 F.Supp. 844. 

5. U.S.—^Davls V. Dowd, C.C.A.Ind., 
119 F.2d 338—^Bx parte Novotny, 
C.C.A.I11., 88 F.2d 72—Ex parte 
Stonefleld, D.C.Ky., 36 F.Supp. 453, 
affirmed, C.C.A., Stonefleld v. Bu¬ 
chanan, 124 F.2d 23—Kurzynski v. 
Hunt, D.C.N.T., 26 F.Supp. 647— 
Melton V. Beard, D.C.Ga., 15 F. 
Supp. 980. 

б. U.S.—Moses v. Hudspeth, C.C.A 
Kan., 129 P.2d 279, certiorari de¬ 
nied Moses V. Hunter, 63 S.Ct. 73, 

317 U.S. 666, 87 L.Ed.-^Ach- 

tien V, Dowd, C.C.A.Ind., 117 F.2d 
989—Sanford v. Robbins, C.CA. 
Ga., 116 F.2d 435, certiorari de¬ 
nied Robbins v. Sanford, 61 S.Ct. 
737, 312 U.S. 697, 85 L.Ed. 1132— 
In re Spence, D.C.Tex., 37 F.Supp. 
69. 

Ind.—Dowd v. Anderson, 40 N.E.2d 
658, certiorari denied 63 S.Ct 50, 

317 U.S. 630, 87 L.Ed.-State 

ex rel. Dowd v. Superior Court of 


La Porte County, 36 N.E.2d 766, 

219 Ind. 17, motion denied 62 S. 

Ct 476, 314 U.S. 686, 86 L.Ed. 473. 
N.T.—People ex rel. Harrington v. 

Martin, 32 N.T.S.2d 406, 263 App. 

Div. 922, appeal denied 34 N.Y.S.2d 

270, 263 App-Dlv. 1026. 

29 C.J. p 29 note 9. 

Errors of law 

(1) Where a competent court has 
Jurisdiction of the subject matter 
and of the person, mere errors of 
law do not divest It of Jurisdiction. 
—^People ex rel. Luciano v. Murphy, 
292 N.T.S. 844, 249 App.Dlv. 879, af¬ 
firming 290 N.T.S. 1011, 160 Misc. 573. 

(2) Mere errors of law arising out 
of rulings of court at trial do not 
come within “due process of law*’ 
clause, as respects prisoners* right 
to habeas corpus.—Ex parte Coon, 
112 P.2d 767, 44 Cal.App.2d 631. 

(3) The denial to a litigant of a 
constitutional right does not ren¬ 
der the Judg:ment void as long as 
the court has Jurisdiction in the 
premises, but constitutes only an er¬ 
ror correctable by appeal if the er¬ 
ror appears In the record.—Smith v. 
Buchanan, 168 S.W.2d 5, 291 Ky. 44. 

scatters oonstdered 

(1) In determining whether the de¬ 
privation of constitutional rights 
amounts to a denial of "due process 
of law” the inquiry on habeas cor¬ 
pus Is directed to a review of the 
entire proceedings and not to each 
separate part and step thereof, and 
if the total result was the granting 
to accused of a fair and deliberate 
trial, then no constitutional right has 
been Invaded, and the proceedings 
will not be disturbed.—Brock v. Hud¬ 
speth, C.C.A.Kan., Ill P.2d 447. 

(2) On habeas corpus to release 
prisoner under state Judgment, In¬ 
quiry is whether whole procedure 
under state law denies due process.— 
Ex parte Meeks, D.C.Ky., 20 F.2d 
543. 

(3) A petitioner seeking habeas 
corpus is not confined to the face 
of the record in attempting to sus¬ 
tain his burden of proving that his 
conviction was In violation of his 
constitutional rights, but the remedy 
permits an examination of the actual 
evidence introduced at petitioner’s 
trial and also of any necessary ad¬ 
ditional evidence bearing on the In¬ 
fringement of petitioner’s constitu- 
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tlonal rights, and such evidence will 
be examined, not to pass on suffi¬ 
ciency of evidence to support the 
verdict, but to determine what the 
verdict actually was so that the 
court may decide whether It violates 
constitutional guaranties, and such 
an examination will be made when¬ 
ever a petitioner has been deprived 
of due process of law, whatever form 
that deprivation has taken.—^Ex parte 
Bell, 122 P.2d 22, 19 Cal.2d 488, prior 
opinion 100 P.2d 339, 37 Cal.App.2d 
582. 

(4) In habeas corpus proceeding to 
obtain release from custody of war¬ 
den of penitentiary, the fact of peti¬ 
tioner’s long imprisonment while per¬ 
fecting his appeal might be consid¬ 
ered In weighing the result of a de¬ 
nial to the petitioner of his constitu¬ 
tional right to counsel. If that should 
be proved.—^Reld v. Sanford, D.C.Ga, 
42 F.Supp. 300. 

Defects held not ground for writ 

(1) In general.—^Holley v, Law' 
rence, 22 S.E.2d 154, 194 Ga. 529- 
Aldredge v. Williams, 4 S.E.2d 469, 
188 Ga. 607, certiorari denied Wil¬ 
liams V. Aldredge, 60 S.Ct. 512, 309 
U.S. 661, 84 L.Ed. 1009. 

(2) Failure to obtain or appoint 
counsel to assist defendant after con¬ 
viction or on appeal.—Osborne v. 
Johnston, C.C.A.Cal., 120 F.2d 947 
—^De Maurez v. Swope, C.C.A.Wash., 
104 F.2d 768—Garrison v. Johnston, 

C. C.A.CaJ., 104 P.2d 128, certiorari 
denied 60 S.Ct. 107, 308 U.S. 563, 84 
L.Ed. 465, rehearing denied 60 S.Ct. 
137, 308 U.S. 636, 84 L.Ed. 529. 

(3) Employment, as counsel, of one 
not licensed as attorney.—^Ex parte 
Rodriguez, 42 S.W.2d 603, 118 Tex. 
Cr. 179. 

(4) Other defects see 29 C.J. p 29 
note 9 [a]. 

Supprossion of evidence not shown. 
U.S.—^In re Curtis, D.C., 36 F.Supp. 
408, affirmed Curtis v. Rives, 123 
F.2d 936, 76 U.S.App.D.C. 66. 

Cal.—^Ex parte Mooney, 73 P.2d 654, 
10 Cal. 2d 1, certiorari denied Moon¬ 
ey V. Smith, 59 S.Ct 61, 305 U.S. 
698, 83 L.Ed. 879. 

D. C.-^ordan v. Bondy, 114 F.2d 699, 
72 App.D.C. 360. 

7- U .&.—^Mitchell V. Touell, C.O.A. 

Va., 130 F.2d 880—^Bozel v. Hud¬ 
speth, C.C.A.Kan., 126 F.2d 685— 
Casebeer v. Hudspeth* C.C.A.Kan., 
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has been a waiver of such defect.® While the mere [ not ground for a writ of habeas corpus® as where 
failure to appoint counsel for accused has been held I a statute required assigpiment of counsel only on re- 


114 F.2d 789, reversed on other 
grounds 61 S.Ct 804, 312 U.S. 662, 
86 Li.E:d. 1109, mandate conformed 
to, C.C.A., 121 F.2d 914, certiorari 
denied 62 S.Ct. 1272, 316 U.S. 683, 
86 Ii.Ed. 1755, rehearing denied 63 

S.Ct. 23, 317 U.S. 704, 87 L.Bd. - 

—^In re Mooney, C.C.A.CaI., 72 F. 
2d 603, denying appeal, D.C., Moon¬ 
ey V. Holohan, 7 F.Supp. 385. 

G^a.—Aldredge v. Williams, 4 S.E.2d 
469, 188 Ca. 607, certiorari denied 
Williams v. Aldredge, 60 S.Ct. 512, 
309 U.S. 661, 84 L.Ed. 1009. 

Okl.—^Ez parte Stinnett, 110 P.2d 310, 
71 Okl.Cr. 184. 

29 C.J. p 29 note 11. 

Defects held ground for writ 

(1) Denial of opportunity for hear¬ 
ing.—^Escoe V. Zerbst, Elan., 55 S.Ct. 
818, 295 U.S. 490, 79 L.Ed. 1566, re¬ 
versing, C.C.A., 74 F.2d 924, certio¬ 
rari granted 65 S.Ct. 640, 294 U.S. 
704, 79 Ii.Ed. 1240. 

(2) Denial of fair trlaL—Mitchell 
V. Touell, C.aA.V€L. 130 P.2d 880 
—^Baker v. Hudspeth, C.C.A.E:an., 129 
F.2d 779, certiorari denied Baker v. 
Hunter, 63 S.Ct. 201, 317 U.S. 681, 87 

L.Ed. -rehearing denied 63 S.Ct 

264, 317 U.S. 711, 87 L.Ed. -- 

(3) Lack of notice and requiring 
trial over protest of defendant and 
counsel.—parte Hejda, 13 S.W.2d 
67, 118 Tex. 218. 

(4) Suppression of evidence by 
prosecution.—^In re Curtis, D.C., 36 
F.Supp. 408, affirmed Curtis v. Rives, 
123 P.2d 936, 76 U.S.App.D.a 66. 

(5) Where accused was induced to 
plead guilty by representations of 
assistant county attorneys that he 
was eligible for a suspended sen¬ 
tence, whereas In fact accused on 
account of a prior conviction was 
not eligible for a suspended sen¬ 
tence, Judgment revoking suspension 
of sentence on that account was void 
and accused was imprisoned without 
“due process of law** and hence was 
entitled to writ of habeas corpus.-— 
Ex parte Farrar, 126 P.2d 545, 74 
Okl.Cr. 390, followed In Ex parte Jor¬ 
dan, 126 P.2d 648, 74 OkLCr. 396. 

(6) A writ of habeas corpus would 
be granted ordering sherlfC, as cus¬ 
todian of county Jail and prisoners 
confined therein, to permit Inmate 
of county Jail who was awaiting trial 
on felony charges to consult private¬ 
ly with his attorney In such place 
and under such circumstances as 
would afford reasonable opportunity 
for absolute privacy of consultation 
on request of either inmate or his 
attorney, where it appeared that con¬ 
sultation room furnished did not af¬ 
ford a reasonable degree of privacy. 
—Ex parte Qualls^ CaLApp., 136 P. 
2d 841. 


(7) Other defects see 29 O.J. p 29 
note 11 Ca2. 

Early trial preventiag lynching 
That early trial prevented lynching 
of accused charged with rape was 
held not ground for denying dis¬ 
charge on habeas corpus, where ac¬ 
cused did not have fair trial In view 
of mob spirit—^Downer v, Dunaway. 
D.C.Ga, 1 F.Supp. 1001, conforming 
to. aCA., 63 F.2d 586. 

8. U.S.—^U. S. ex reL Jackson v. 
Brady, C.C.A.Md., 133 F.2d 476. af¬ 
firming, D.C., 47 F.Supp. 362, cer¬ 
tiorari denied 63 S.Ct 1029. 87 L. 
Ed. —-, rehearing denied 63 S.Ct. 

1316, 87 L.Bd.-Hudspeth v. 

McDonald, aC.A.Kan., 120 F.2d 
962, certiorari denied McDonald v. 
Hudspeth, 62 S.Ct 110, 314 U.S. 
617, 86 L.Bd. 496—Adkins v. San¬ 
ford. aaA.aa, 120 p.2d 471— 

Walker v. Chitty, CC.A.Wash., 112 
F.2d 79—Cundiff v. Nicholson, C.C. 
A.Va. 107 F.2d 162—^U. S. ex rel. 
Jackson v. Brady, D.C.Md., 47 F. 
Supp. 362, decision affirmed, C.C.A., 
133 F.2d 476—Coates v. Lawrence, 
D.C.Ga., 46 F.Supp. 414, affirmed, 

C. aA.. 131 F.2d 110—Smith v. Ol¬ 
son, D.C.Neb., 44 F.Supp. 466—^Ex 
parte Murphy, D.C.Wis., 35 F.Supp. 
473—Johnson v. Sanford, D.C.Ga, 
30 F.Supp. 716, affirmed. C.C.A., 
112 F.2d 739, certiorari denied 61 
S.Ot 61, 311 U.S. 682, 85 L.Ed. 
440—Cooke V. Swope, D.C.Wash., 
28 F.Supp. 492, affirmed, C.C.A., 
109 F.2d 955—^Logan v. Johnston, 

D. C.Cal., 28 F.Supp. 98, appeal dis¬ 
missed, C.C.A., 108 F.2d 1016. 

CaL—Ex parte Connor, 108 P.2d 10, 
16 Cal.2d 701, certiorari denied 
Connor vr. People of State of Cal¬ 
ifornia. 61 S.Ct 844, 81 U.S. 542, 

85 L.Ed. 1510. 

Iowa.—Randall v. Hollowell, 227 N, 
W. 139. 

Kan.—^Burns v. Amrlne, 131 F.2d 884, 
166 Elan. 83—^Engels v. Amrlne, 125 
P.2d 379, 155 Elan. 385—OTones v. 
Amrlne, 121 P.2d 263, 164 EAn. 630. 
certiorari denied Jones v. State of 
E^insas, 62 S.Ct 1105, 316 U.S. 676. 

86 L.Ed. 1750—^Parks v. Amrlne, 

I 117 P.2d 586, 164 E:an. 168—Lee v. 

Prather, 71 P.2d 868, 146 Kan. 513. 
N.T.—^People ex rel. Moore v. Hunt 
16 N.T.S.2d 19, 268 App.Div. 24, 
affirmed 16 N.Y.S.2d 25, 258 App. 
Dlv. 24. 

Okl.—^Ex parte Seale, Cr., 129 P.2d 
862—^Ex parte Marchbanks, 116 
P.2d 726, 72 OkLCr. 380—Ex parte 
Wooldridge, 116 P.2d 284, 72 Okl. 
Cr. 292. 

Pa—Commonwealth ex rel. Handra- 
han V. Smith, 24 A.2d 731, 147 Pa 
Super. 439—Commonwealth ex rel. 
Hulllg V. Ashe, 20 A.2d 852. 145 
Pa Super. 11—Commonwealth ex 
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rel. Voyanskl v. Smith, 19 A.2d 739, 
144 PaSuper. 547—Commonwealth 
ex rel. Quinn v. Smith, 19 A.2d 504. 
144 PaSuper. 160. 

FaUura to ral«e objeotioii on trial 
or appeal 

(1) Where defendant In state court 
had full opportunity to raise a con¬ 
stitutional objection during his trial 
and failed to do so, the doctrine of 
"waiver** will preclude him from 
raising point effectively for first time 
on petition for a writ of habeas cor¬ 
pus in federal court after his con¬ 
viction and after conviction was up¬ 
held by highest court of state.—^U. 
S. ex rel. Jackson v. Brady, C.C.A. 
Md.. 133 F.2d 476, affirming, D.C., 47 
F.Supp. 362. 

(2) Defendant who sought to va¬ 
cate Judgment of conviction on sole 
ground that It was indefinite and un¬ 
certain could not subsequently attack 
Judgment collaterally In habeas cor¬ 
pus proceeding on ground that he 
was denied assistance of counsel— 
In re Connor, 99 P.2d 248, 16 Cal.2d 
161. 

DatermliLatioii of waiver 
A determination in a habeas cor¬ 
pus proceeding as to whether there 
has been an intelligent **waiver’* by 
accused of constitutional right de¬ 
pends on facts and circumstances of 
particular case, including back¬ 
ground, experience, ajid conduct of 
accused.—Commonwealth ex rel. Mc- 
Glinn v. Smith, 24 A.2d 1, 344 Pa. 
41. 

Not required to have counsel 

Although trial court was bound to 
see that petitioner was accorded his 
right to assistance of counsel, a per¬ 
son free from disability Is not re¬ 
quired to have counsel in a United 
States court.—Cooke v. Swope, C.C.A. 
Wash., 109 F.2d 955, affirming, D.C., 
28 F.Supp. 492. 

Waiver not shown 

D.C.—^Evans v. Rives, 126 P.2d 633. 

76 U.S.APP.D.C. 242. 

9. U.S.—Wright V. Brady, C-GA-Md., 
129 F.2d 109. 

Ultimate question 
In habeas corpus proceedings for 
release from Imprisonment under a 
state conviction, on the ground of de¬ 
nial of assistance of counsel, the 
ultimate question must be whether, 
looking at the case as a whole. It has 
been disposed of In accordance with 
that concept of due process of law 
which is Implicit In the Fourteenth 
Amendment.—Gall v. Brady, D.C.Md., 
39 F.Supp. 504, affirmed, C.C.A.. Carey 
V. Brady, 125 F.2d 263, certiorari de* 
nled Gall v. Brady, 62 S.Ct. 1305, 
816 U.S. 702, 86 L.Ed. 1770. 

Flea of gruUty 

Failure to afford accused opportu* 
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quest,the denial of the right to ‘ assistance of l 
counsel, where shown to exist,has been held, in 
the absence of waiver of such right, ground for the 
wTit ,^2 especially where a constitutional provision 
expressly confers on accused the right to the benefit 

of counsel.i3 

Under the federal statute the inquiry on habeas 
corpus is not in all cases limited to jurisdictional 
defects but extends to include cases where the cus¬ 
tody is in violation of the Constitution, laws, or 
treaties of the United States, and certain cases 
where foreign citizens or subjects are in custody, 


§ 16 

1 the legality of which depends on the law of na- 
tions.^^ 

§ 16 . -Jurisdictional Defects 

Ordinarily the writ of habeas corpus will not issue 
unless the court under whose warrant the petitioner Is 
held is without Jurisdiction. 

While the ultimate question involved in habeas 
corpus proceedings is generally one of jurisdic- 
tion,i® and ordinarily the writ of habeas corpus 
will not issue unless the court under whose warrant 
the petitioner is held is without jurisdiction,and 
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nlty to consult counsel before plea of 
guilty, and Inducing plea of guilty 
under promise of suspended sentence 
as alleged, would not render Judg¬ 
ment of conviction invalid, nor de¬ 
prive court of Jurisdiction, as basis 
for application for writ of habeas 
corpus.— Kx. parte Faber, 35 P.2d 741, 
66 OkLCr. 177. 

la Kan.—Jones v. Amrlne, 121 P. 
2d 263, 154 Kan. 630, certiorari de¬ 
nied Jones V, State of Kansas, 62 
S.Ct. 1105, 816 U.S. 676, 86 L.Ed. 
1760. 

11. The court wUl be diligent in as¬ 
certaining whether a prisoner has 
been deprived of the right to assist¬ 
ance of counsel.—Cooke v. Swope, 
CC.A.Wash., 109 F.2d 965, affirming, 
D.C., 28 F.Supp. 492. 

Tlolatlon. of rights not shown 

(1) Assistance of counsel. 

U.S.—Coates v. Lawrence, C.C.A.Ga., 
181 F.2d 110, affirming, D.C., 46 F. 
Supp. 414—^Pierce v, JEudspeth, C. 
C.A.Kan., 126 F.2d 887—Thompson 
V. King, aaA.Mo., 107 F.2d 307— 
Coates v. Lawrence, D.C.Ga., 46 
F.Supp. 414, affirmed, C.C.A., 131 
F.2d 110. 

Nev.—^Bac parte Kramer, 122 P.2d 
862, appeal dismissed Kramer v. 
Sheehy, 62 S.Ct. 1283, 316 U.S. 
646. 86 L.Ed. 1730. 

Pa.—Commonwealth ez rel. Murray 
V. Ashe, 26 A.2d 217, 149 Pa.Super. 
22—Commonwealth ez rel. Jackow- 
skl V. Fluck, 24 A.2d 729. 147 Pa. 
Super. 434—Commonwealth ez rel. 
Shaw V. Smith, 24 A.2d 724, 147 Pa. 
Super. 423. 

(2) Bepresentation by competent 
counsel. 

U.S.—^Minnec v. Hudspeth, aC.A.Kan., 
123 F.2d 444, certiorari denied 62 
S.Ct. 797, 316 U.S. 809, 86 L.Bd. 
1207, rehearing denied 62 S.Ct. 913, 
816 U.S. 831, 86 L.B3d. 1224—Cot¬ 
trell V. Sanford. C.C.A.G€L, 128 
F.2d 76, certiorari denied 62 S.Ct 
1275, 816 U.S. 684, 86 L.Ed. 1766. 
Ga.—^Holley v. Lawrence, 22 S.B.2d 
164, 194 Ga 629—^Aldredge v. Wil¬ 
liams, 4 S.E.2d 469, 188 Ga 607, 
certiorari denied Williams v. Al- 
dredge, 60 S.Ct, 612, 309 U.S. 661, 
84 L.Ed. 1009. 


(3) Alleged unskillfulness or In- 
competency of counsel selected by 
defendant.—^Pierce v. Hudspeth, C.C. 
A.Kan., 126 P.2d 337—Ez parte Hau- 
mesch, C.CAL.Cal., 82 F.2d 568. 

12- U.S.—Voigt V. Webb, D.C.Wash., 
47 F.Supp. 743—Howard v. Dowd, 
D.C.Ind.. 26 F.Supp. 844. 

Pa—Commonwealth ez rel. Schultz 
V. Smith, 11 A.2d 666, 189 PaSu- 
per. 357—Commonwealth ez rel. 
Allen V. Smith, 67 Montg.Co. 26. 
Waiver of right see supra note 8, 
Denial of snbstaatial Justice 
The practice of court of appoint¬ 
ing counsel for accused where it is 
reauested at proper time has been so 
universally followed that it has ma¬ 
tured into a right, the denial of 
which is such **basic and fundamen¬ 
tal error** as to amount to a denial 
of **sub8tantial Justice** and may be 
corrected on habeas corpus.—Com¬ 
monwealth ez rel. Plccerelli v. Smith, 
27 A.2d 484, 160 PaSuper. 105. 

13. U.S.—Graham v. SQuier, C.C.A. 
Wash., 132 F.2d 681, affirming, D. 
C., 46 F.Supp. 263—Scott v. Ader- 
hold, C.C.A.Kan., 116 F.2d 797— 
Blood V. Hudspeth, C.C.AKan., 113 
F.2d 470—Creel v, Hudspeth. C.C.A. 
Kan., 110 F.2d 762—Nivens v. Hud¬ 
speth, C.C.A.Kan., 106 F.2d 766— 
Garrison v. Johnston, C.C.A,Cal., 
104 F.2d 128, certiorari denied 60 
S.Ct. 107, 308 U.S. 663, 84 L.Ed. 
466, rehearing denied 60 S.Ct. 137, 
308 U.S. 686, 84 L.Ed. 629-Zahn 
V. Hudspeth, C.C.A.Kan., 102 F.2d 
769, certiorari denied 69 S.Ct 1045, 
307 U.S. 642, 83 L.Ed. 1622—U. S. 
ez rel. Nortner v. Hiatt D.CLPa., 
83 F.Supp. 646. 

D.C.—^Evans v. Rives, 126 F.2d 633, 
76 U.S.APP.D.C. 242. 

Ga—Clarke v. Cobb, 24 S.E.2d 782— 
Holley V. Lawrence, 22 S.E.2d 154, 
194 Ga 629—Wilcozon v. Aldredge, 
16 S.E.2d 873, 192 Ga 634. 

Okl.—^Ez parte Wilkerson, 116 P.2d 
923, 72 OkLCr. SOI—^Ez parte Mead¬ 
ows, 106 P.2d 139. 70 OkLCr. 304 
—^Ez parte Barnett 94 P.2d 18, 67 
Okl.Cr. 300. 

Constitutional right to have, and be 
heard by, counsel in criminaJL pros¬ 
ecutions see Criminal Law 8 979. 
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14. U.S.—Ez parte Craig, C.C.A.N. 
Y., 282 F. 138, reversing 274 F. 
177, certiorari denied Craig v. Mc¬ 
Carthy, 42 S.Ct 272, 268 U.S. 604, 
617, 66 L.Ed, 793, certiorari grant¬ 
ed Craig V. Hecht 43 S.Ct 90, 260 

U. S. 714, 67 L.Bd. 477, and af¬ 
firmed 44 S.Ct 103, 263 U.S. 266, 
68 L.Ed. 293. 

29 C.J. p 30 note 13. 

16. U.S.—Bowen v, Johnston, Cal., 
59 S.Ct 442. 306 U.S. 19. 83 L.Ed. 
466, affirming, C.C.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v. Johnston, 69 S.Ct 
98, 305 U.S. 679, 83 L.Ed. 365— 
Knewel v. Egaji, S.D., 45 S.Ct. 622, 
268 U.S. 442, 69 L.Ed. 1036, revers¬ 
ing, D.C., Egan v. Knewel, 298 F. 
784—^Redmon v. Witt, C.C.A.Ohio, 9 
F.2d 36—Tullidge v. Biddle, C.C.A. 
Kan., 4 F.2d 897—Ez parte Billinga 
D.C.EAn., 46 F.Supp. 663, affirmed, 
aC.A., Billings V. Truesdell, 186 F. 
2d 606—^U. S. ez rel. Mason v. Hunt, 
D.GN.T.. 16 F.Supp. 286—Vigoretti 

V. Hill, D.C.Pa., 16 F.Supp. 41. 

Ala—^Barton v. City of Bessemer, 173 

So. 621, 626, 27 AlaApp. 413, quot¬ 
ing Corpus Juris, and reversed on 
other grounds 173 So. 626, 234 Ala 
20 . 

Ga—White v. George, 24 S.E.2d 787. 
Ind.—^Kabanya v. Fogarty, 139 N.B. 
449, 193 Ind. 297. 

Mo.—Threlkel v. Miles, 10 S.W.2d 
963, 320 Mo. 1140—EIz parte Gou- 
nls, 263 S.W. 988, 304 Mo. 428. 
N.T.—^People ez rel. Medina v. Slat¬ 
tery, 36 N.T.S.2d 266, 178 Mlsc. 
741. 

Okl.—^Ez parte Williams, 106 P.2d 
524, 70 Okl.Cr. 377. 

Pa—Commonwealth v. Egan, 5 Pa 
Dlst. & Co. 97, 101, 12 Westmore¬ 
land CO.L.J. 181, quoting Corpus 
Juris. 

Wls.—State ez reL Currie v. McCrea- 
dy, 297 N.W. 771, 238 Wia 142— 
Larson v. State ez rel. Bennett 266 
N.W. 170, 221 Wia 188. 

29 C.J. P 30 note 16. 

16. U.S.—Graham v. Squler, C.C.A. 
Wash., 182 F.2d 681, affirming, D. 
C., 46 F.Supp. 263—^Walker v. Chit- 
ty, C.aA.Wash., 112 F.2d 79— 
Craig V. U. S., C.C.A.CaL, 89 F.2d 
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inquiry thereon has been held limited to the exam- ] ination of jurisdictional questions,^^ such as wheth- 


S80—^PHedberg v. IT. S., C.CA.Pla., 
69 F.2d 170—Sprasrue v. Aderholt, 
D.C.Ga.p 46 P.2d 790—^Hawk v. Hol- 
lowell, D.O.Iowa^ 1 F.Supp. 885. 

Alaska.—^Ez parte Oates, 8 Alaska 
819. 

CaL—^Ez parte Cutler, 36 P.2d 441, 1 
Oal.App.2d 273. 

D.C.—^Bostic V. Blves, 107 P.2d 649, 
71 App.D.C. 2, certiorari denied 60 
S.Ct. 593, 809 U.S. 664, 84 L.Ed. 
1011 . 

Fla.—Shelton v. Coleman, 187 So. 266, 
136 Fla. 626—State ez rel. Greb- 
stein V. Lehman, 129 So. 818, 100 
Fla. 481, modifying 128 So. 811, 
100 Fla. 473. 

Ga.—-Wells v. Pridgen, 114 S.E. 365, 
164 Ga. 397. 

Hawaii.—^In re Gaspar, 34 Hawaii 
484. 

IlL—People V. Williams, 166 N.B. 693, 
334 Ill. 241—People v. Williams, 
161 N.E. 312, 330 Ill. 160. 

Ind.—State v. Hiatt, 136 N.B. 677, 
192 Ind. 164. 

Mich.—^People v. Van Dyke, 267 N.W. 
778, 276 Mich. 32, certiorari de¬ 
nied Van Dyke v. State of Michi¬ 
gan, 57 S.Ct. 236, 299 U.S. 608, 81 
L.Ed. 448, rehearing denied 67 S. 
Ct. 319, 299 U.S. 624, 81 L.Ed. 459. 

Miss.—Wall V. Quin, 114 So. 744, 148 
Mlsa 335. 

N.M.—Bx parte Sellg, 228 P. 97, 29 
N.M. 430. 

N.Y.—People ez rel. Frank v. Mc¬ 
Cann, 237 N.T.S. 85, 227 App.Dlv. 
67, affirmed 170 N.E. 898, 263 N.T. 
221 —^People ez rel. Hobarge v. 
Walrath, 255 N.T.S. 120, 142 Mlsa 
661. 

N.D.—State v. Overby, 210 N.W. 662, 
64 N.D, 732—State v. Overby, 209 
N.W. 662, 64 N.D, 296—State v. 
Lee, 205 N.W. 314, 63 N.D. 86. 

Okl.—^Bz parte Davis, 91 P.2d 799, 
66 Okl.Cr. 271—^Ez parte Davis, 81 
P.2d 628, 65 Okl.Cr. 380—Bx parte 
Owen, 286 P. 883, 143 Okl. 8. 

Or.—Garner v. Alexander, 120 P.2d 
238, 167 Or. 670, certiorari denied 
62 S.Ct. 1281, 316 U.S. 690, 86 L. 
Ed. 1761. 

Philippine.—^Repide v. Peterson, 8 
Philippine 276, 2 OffiGaz. 213. 

S.D.—State v. Bang, 252 N.W. 86, 
62 S.D. 184. 

Vt—^Bx parte Parker, 181 A- 106, 
107 Vt. 463—In re Dawley, 131 A. 
847, 99 Vt. 306. 

15 C.J. p 1166 note 90. 

17. U.S.—^Bowen v. Johnston, CaJ., 
59 S.Ct. 442, 306 U.S. 19, 83 L.Bd. 
465, affirming Bowen v. Johnson, 97 
P.2d 860, certiorari granted, C.C.A., 
Bowen v. Johnston, 69 S.Ct. 98, 806 
U.S. 679, 88. L.Bd. 365—Graham v. 
SOLUier, C.C.A.Wash., 132 F.2d 681, 
affirming, D.C., 46 F.Supp. 253— 
Price V. Johnston, C.C.A.Cal., 125 
F.2d 806, certiorari denied 62 S.Ct. 
1106, 316 U.S. 677, 86 L.Bd. 1760, 


rehearing denied 62 S.Ct 1289, 316 

U. S. 712, 86 L.Bd. 1777—Minnec v. 
Hudspeth, C.C.AKan., 123 P.2d 444, 
certiorari denied 62 S.Ct. 797, 315 U. 
S. 809, 86 L.Bd. 1207, rehearing de¬ 
nied 62 S.Ct 913, 315 U.S. 831, 86 L. 
Ed. 1224—^Hudspeth v. McDonald. 
C.C.A.B:an., 120 F.2d 962, certiorari 
denied McDonald v. Hudspeth, 62 S. 
Ct 110, 814 U.S. 617, 86 L.Bd. 496 
—Scott V. Aderhold C.C.A.B:an., 
116 P.2d 797—^Norris v. Hudspeth, 
C.C.A.Kan., 114 F.2d 1007—Casebeer 

V. Hudspeth, C.C.A.Kan., 114 F.2d 
789, reversed on other grounds 61 
S.Ct 804, 812 U.S. 662, 86 L.Ed. 
1109, mandate conformed to, C.C.A. 
121 F.2d 914, certiorari denied 62 
S.Ct 1272. 316 U.S. 683, 86 L.Bd. 
1765, rehearing denied 63 S.Ct 23 
—Caballero v. Hudspeth, C.C.A. 
Kan., 114 F.2d 645—McDonald v. 
Hudspeth, C.C.A.Kan., 113 F.2d 984, 
certiorari denied 61 S.Ct. 64, 311 

U. S. 683, 85 L.Ed. 441—^Barnowskl 

V. Hudspeth, C.C.AKan.. 113 P.2d 
984, certiorari denied 61 S.Ct 66, 
311 U.S. 683, 86 D.Ed. 440—Bugg 
V. Hudspeth, C.C.A.Kan., 113 F.2d 
260—Leonard v, Hudspeth, C.C.A 
Kan., 112 F.2d 121—Brock v. Hud¬ 
speth, C.C.A.Kan., Ill P.2d 447— 
Wall V. Hudspeth C.C.AKan., 108 
P.2d 865—^Moore v. Aderhold, C.C. 
A.K!an., 108 P.2d 729—^Reger v. 
Hudspeth, C.C.AKan.. 103 F.2d 
825, certiorari denied 60 S.Ct 79, 
808 U.S. 649, 84 L.Bd. 462—Fort- 
hoffer V. Swope, aC.A.Wash., 103 
F.2d 707—Zahn v. Hudspeth, C.a 
A.Bim., 102 P.2d 759, certiorari de¬ 
nied 69 S.Ct 1046, 307 U.S. 642, 
83 L.Ed. 1522—Weeks v. Zerbst, C. 

C. A.ICan., 85 P.2d 996—^Thouvenell 
V. Zerbst C.C.AKan., 83 F.2d 1003 
—^Norton v. Zerbst, C.C.A.Kan., 83 
P.2d 677, certiorari denied 67 S.Ct 
24, 299 U.S. 641, 81 L.Bd. 398— 
Belt V. Zerbst, C.C.A.Kan., 82 P.2d 
18, certiorari denied 66 S.Ct. 836. 
298 U.S. 667, 80 L.Bd. 1391—Tink- 
olE V. Zerbst C.C.A.Kan., 80 F.2d 
464—Sansone v. Zerbst, C.C.A.Kan., 
73 F.2d 670—Schultz v. Zerbst C.C. 
A.Kan., 73 P.2d 668—^Widener v. 
Harris, C.C.A.W.Va., 60 F.2d 956— 
Saunders v. Lowry, C.C.A.Ga,, 58 
P.2d 168—^Pellegrino v. Aderhold, 

D. C.Ga., 54 P.2d 939, affirmed, C. 
C.A, 55 F.2d 1074, certiorari denied 
62 S.Ct 647, 286 U.S. 566, 76 L.Bd. 
1298—^U. S. ez rel. Derencz v. Mar¬ 
tin, C.C.A.Md., 36 F.2d 944, cer¬ 
tiorari denied 50 S.Ct 249, 281 U.S. 
736, 74 L.Ed, 1161—^Humphries v. 
Biddle, C.C.A.Kan., 19 P.2d 193— 
Mathues v. U. S. ex rel, Schwartz, 

C. C.A.Pa., 19 P.2d 7, affirming, D.C., 
U. S. ex rel. Silbersteln v. Mathues, 
12 P.2d 787—^Mothershead v. King, 

D. C.MO., 37 F.Supp. 210—^U. S. ex 
rel. Perry v. Hiatt, D.C.Pa., 33 F. 
Supp. 1022—^Andrus v. McCauley, 
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D.C.WaBh., 21 F.Supp. 70—^Landis 
V. Hill, D.aPa., 4 F.Supp. 946— 
Capone v. Aderhold, D.C.Ga., 2 F. 
Supp. 280, affirmed, C.C.A., 65 F.2d 
130. 

Alaska.—Mabry v. Beaumont, 6 Alas¬ 
ka 512. 

Ark.—^Herring v. Evans, 284 S.W. 
633, 171 Ark. 1187. 

Cal.—^Ex parte Selowsky, 208 P. 99. 
189 CaL 331—^Ex parte Drew, 207 
P. 249, 188 Cal. 717—Ex parte Had¬ 
ley, App., 135 P.2d 381—^Ex parte 
Carpenter, 97 P.2d 476, 36 CaLApp. 
2d 274—^Bz parte Pate, 92 P.2d 
643, 33 Cal.App.2d 641—Ex parte 
Casas. 48 P.2d 990, 9 Cal.App.2d 
122—^Ex parte Murphy, 248 P. 1044, 
79 Cal.App. 64. 

D.C.—^Evans v. Rives, 126 F.2d 633, 
76 U.S.App.D.C, 242. 

Ga.—^Harris v. Norris, 4 S.B.2d 840, 
188 Ga. 610. 

Hawaii.—In re Ozlles, 29 Hawaii 323 
—In re Abreu, 27 Hawaii 237. 
Iowa.—Conkling v, Hollowell, 214 
N.W. 717, 203 Iowa 1374—^Furey v. 
Hollowell, 212 N.W. 698, 203 Iowa 
376, followed in Benny v. Hollo¬ 
well, 214 N.W. 496, Peterson v. 
Hollowell, 214 N.W. 496, and Mar¬ 
shall V. Hollowell. 214 N.W. 496. 
Mo.—^Ex parte Gounis, 263 S.W. 988, 
304 Mo. 428. 

N.Y.—^People ex rel. Edwards v. Su¬ 
perintendent of Bellevue and Al¬ 
lied Hospitals of City of New York, 
139 N.B. 663, 236 N.T. 398, revers¬ 
ing People ex rel. Edwards v. Trus¬ 
tees of Bellevue and Allied Hos¬ 
pitals, 196 N.T.S. 678, 203 App.Dlv. 
698—^People ex rel. Ehrman v. 
Kearney, 41 N.T.S.2d 696, 266 App. 
Dlv. 793—^People ex rel. Bailey v. 
McCann, 226 N.T.S. 449, 222 App. 

; Dlv. 466, followed in People ez reL 
Levin v. Barr, 232 N.T.S. 849— 
People ex rel. Lesser v. Hunt, 14 
N.T.S.2d 632, 171 Mlsc. 640, af¬ 
firmed 10 N.T.S.2d 922, 256 App. 
Dlv. 1048—^People ex rel. Epstein 
V. Lawes, 297 N.T.S. 386, 164 Misc. 
68—People ex rel. Mumbulo v. 
Ormsby, 241 N.T.S. 226, 136 Mlsc. 
637—People ex rel. Anderson v. 
Superintendent of Creedmoor State 
Hospital, 40 N.T.S.2d 84—People 
ex reL BernofC v. Kirby, 38 N.T.S. 
2d 697. 

N.C.—State v. Hooker, 111 S.B. 361, 
183 N.C. 763. 

N.D.—^Ex parte Moore, 300 N.W. 37, 
71 N.D. 274—^Ryan v. Nygaard, 297 
N.W. 694, 70 N.D. 687—Reichert 

V. Turner, 242 N.W. 308, 62 N.D. 
162—In re Cook, 209 N.W. 281, 
54 N.D. 193—Cook v. State, 208 N. 

W. 977, 64 N.D. 178—^Ex parte Sol- 
berg, 203 N.W. 898, 52 N.D. 618. 

Okl.—^Phelps V. Young, 299 P. 461, 
149 Okl. 120—^Bx parte Owen, 286 
P. 883, 143 Okl. 8—Bx parte Wil¬ 
liams, 228 P. 494, 102 OkL 170—In 
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er sentence pronounced was within the court's pow¬ 
er, discussed infra § 26, it has been stated that there 
are other situations in which habeas corpus may be 
used, in which it is not a test of jurisdiction, as 
shown supra § 15. 

Although want of jurisdiction over person or sub¬ 
ject matter is ground for relief on habeas corpus. 


§ 16 

for if the court has acted without jurisdiction, its 
judgment or order is absolutely void, even on col-' 
lateral attack,^® it is subject to the rule against in-: 
terference with pending proceedings where there* 
is an adequate remedy by trial and appeal or error 
in ordinary course,^9 habeas corpus not being de¬ 
signed to interrupt the orderly administration of 


re Sunday, Cr., 134 P.2d 1041—In 
re Knight. Cr.. 131 P.2d 606—Ex 
parte Brewer, Cr., 129 P.2d 199— 
Ex parte Vanderburg, 117 P.2d 650, 
73 Okl.Cr. 21—^Ex parte Llnam, 
109 P.2d 838, 71 Okl.Cr. 1B6—Ex 
parte Robnett, 101 P.2d 645, 69 
Okl.Cr. 235—Ex parte Davis. 96 P. 
2d 916, 68 Okl.Gr. 29—Ex parte 
Newman, 94 P.2d 656, 67 Okl.Cr. 
401—^Ex parte Barnett. 94 P.2d 18, 
67 Okl.Cr. 300—Ex parte Massen- 
gale, 93 P.2d 41, 67 Okl.Cr. 181— 
Ex parte Davis. 91 P.2d 799, 66 
Okl.Cr. 271—In re Swaim, 89 P.2d 
363, 66 Okl.Cr. 30—^Ex parte Keel, 
71 P.2d 313, 62 Okl.Cr. 277—Ex 
parte West, 71 P.2d 129, 62 Okl.Cr. 
260—Ex parte Autry, 60 P.2d 239. 

58 Okl.Cr. 88—Ex parte Wood, 42 
P.2d 289. 56 Okl.Cr. 444—Ex parte 
Burrell, 42 P.2d 145, 66 Okl.Cr. 446 
—^Ex parte McDaniel, 18 P.2d 287, 
63 Okl.Cr. 486—^Ex parte Terrill, 1 
P.2d 796. 61 OkLCr. 313—Ex parte 
Dunn, 242 P. 674, 33 OkLCr. 190. 

S.C.—^Ex parte Klugh, 128 S.E. 882, 
132 S.C. 199. 

S.D.—State ex rel. Poach v. Sly, 267 
N.W. 113, 63 S.D. 162—Ex parte 
Dunn, 208 N.W. 224, 60 S.D. 48. 
Tex.—^Ex parte Olson, 243 S.W. 773, 
111 Tex. 601—^Ex parte Lipscomb, 
239 S.W. 1101, 111 Tex. 409—Harbi- 
son V. McMurray, Civ.App., 163 S. 
W.2d 680. 

Va.—Hobson v. Touell, 16 S.E.2d 76, 
177 Va, 906. 

Wis.—^Kushmaji v. State ex rel. Pan¬ 
zer, 2 N.W.2d 862, 240 Wis. 184 
—^tate ex rel. Morgan v. Fischer, 
298 N.W. 353, 238 Wis. 88—State 
ex rel. Currie v. McCready, 297 N. 
W. 771, 238 Wis. 142—State v. Cir¬ 
cuit Court of Milwaukee County, 
Branch No. 1, 214 N.W. 896, 193 
Wis. 132. 

18. U.S.—^Bowen v. Johnston, Cal., 

59 S.Ct 442, 306 U.S. 19. 83 L.Ed. 
455, affirming, C.O.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v. Johnston, 69 S. 
Ct 98. 306 U.S. 679, 83 L.Ed. 365 
—Robinson v, Johnston, C.C.A 
Cal., 118 F.2d 998, certiorari denied 

U. S. ex rel. Robinson v. Johnston, 
62 S.Ct. 177, 314 U.S. 676, 86 L.Ed. 
640, rehearing denied 62 S.Ct. 858, 
314 U.S. 718, 86 L.Ed. 668—Scott 

V. Aderhold, C.C.AKan., 116 F.2d 
797-^McDonald v. Hudspeth, D.C. 
Kan., 41 F.Supp. 182—^Farnsworth 
V. Sanford, D.C.aa., 33 F.Supp. 400, 
affirmed, C.C.A., 115 F.2d 876, c6r- 


tlorarl denied 61 S.Ct. 1109, 313 U. 
S. 686, 85 L.Ed. 1541, rehearing 
denied 62 S.Ct. 64. 314 U.S. 708, 86 
L.Ed. 666. 

Ala.—Barton v. City of Bessemer, 173 
So. 621, 625, 27 Ala.App. 413, quot¬ 
ing Corpus Juris, and reversed on 
other grounds 173 So. 626, 234 Ala. 
20 . 

Cal.—^Ex parte Chase, 6 P.2d 677, 119 
CaLApp. 432. 

Colo.—Petition of Phillips, 24 P.2d 
765, 93 Colo. 203. 

D.C.—Watkins v. Rives, 125 P.2d 33, 
76 U.S.App.D.C. 109—^Warring v. 
Colpoys, 122 F.2d 642, 74 App.D.C. 
303, 136 AL.R. 1025, certiorari de¬ 
nied 62 S.Ct. 184, 314 U.S. 678, 
86 L.Ed. 643. 

Fla.—^Richey v. McLeod, 188 So. 228, 
137 Fla. 281—^Ex parte Crews, 173 
So. 275, 127 Fla. 381—Ex parte 
Livingston, 166 So. 612, 618, 116 
Fla. 640, citing Corpus Juris. 

Qa.—^Harris v. Norris, 4 S.E.2d 840, 
188 Ga. 610. 

N.J.—^Ex parte Hague, 144 A. 646, 104 
N.J.Eq. 31, affirmed 146 A. 618, 104 
N.J.Eq. 369. 

N.T.—People ex rel. Llss v. Super¬ 
intendent of Women’s Prison, 25 
N.E.2d 869, 282 N.Y. 115, revers¬ 
ing 18 N.Y.S.2d 787, 267 App.Div. 
866—People ex rel. Albanese v. 
Hunt, 41 N.Y.S.2d 646, 266 App.Div. 
105, reversing 30 N.Y.S.2d 137, 177 
Mlsc. 161—^People ex rel. Kohut v. 
Hendrickson, 293 N.Y.S. 323, 249 
App.Div. 628, motion denied 296 
N.Y.S. 829, 260 App.Div. 868, af¬ 
firmed 12 N.E.2d 677, 276 N.Y. 568 
—^People ex reL Moore v. Hendrick¬ 
son, 293 N.Y.S. 323, 249 App.Div. 
628, motion denied 296 N.Y.S. 829, 
250 APP.D1V. 858, affirmed 12 N.E. 
2d 677, 276 N.Y. 663—People ex 
rel. Thornewell v. Heacox, 247 N.Y. 
S. 464, 231 App.Div. 617—^People 
V. Kraft, 242 N.Y.S. 348, 229 App. 
Dlv. 281, dismissing appeal 240 N. 
Y.S. 612—People ex rel. Weiner v. 
Barr, 226 N.Y.S. 346, 181 Mlsc. 80, 
reversed on other grounds People 
ex rel. Wiener v. Barr, 228 N.Y.S. 
192, 223 App.Div. 310, affirmed 162 
N.E. 641, 248 N.Y. 601. 

Ohio.—Wilson v. Lasure, 172 N.E. 
694, 36 Ohio App. 107—^In re Appli¬ 
cation of Von Uehn, 27 Ohio N.P., 
N.S., 167—^Ex parte Rhein, 26 Ohio 
N.P.,N.S., 326. 

Okl.—^Bx parte McGowan, 216 P. 739, 
89 Okl. 294—State ex rel. Attorney 
General v. Higgins, Cr., 187 P.2d 
273—^Ex parte Jordan, 126 P.2d 648, 
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74 OkLCr. 396—^Ex parte Farrar, 
126 P.2d 646. 74 OkLCr. 390—In re 
Flowers, 111 P.2d 509, 71 Okl.Cr. 
330—^Ex parte Pennington. 110 P. 
2d 923, 71 Okl.Cr. 263—Ex parte 
Stinnett, 110 P.2d 310, 71 OkLCr. 
184—lEx parte Robnett, 101 P.2d 
646, 69 OkLCr. 236—^Ex parte Bar¬ 
nett, 94 P.2d 18, 67 OkLCr. 300— 
Ex parte Long, 223 P. 710, 26 OkL 
Cr. 269. 

Or.—Archerd v. Burk, 36 P.2d 338, 
148 Or. 444—^Ex parte Boalt, 260 
P. 1004, 123 Or. 1. 

Pa.—In re Halderman, 119 A. 735, 
276 Pa. 1—Commonwealth v. Egan, 
5 Pa.Dist. & Co. 97, 101, 12 West¬ 
moreland Co.L.J. 181, quoting Cor¬ 
pus Juris. 

Tenn.—State ex rel. Loudy - v. Sell, 
183 S.W.2d 456, 176 Tenn. 130. 
Utah.—^Areson v. Pincock, 220 P. 

603, 62 Utah 627. 

29 C.J. p 30 note 16. 

Discretion of court In Issuance of 
writ of habeas corpus see supra 
§ 6 . 

Want of Jurisdiction to render par¬ 
ticular Judgment see infra S 26. 
Statutes prohibiting Inquiry Into a 
detention under Judgment of court 
having Jurisdiction as not preclud¬ 
ing an examination into the ques¬ 
tion of Jurisdiction, see Infra 9 26. 
Power or authority 

(1) A party is entitled to a habeaa- 
corpus, not merely where the court 
Is without Jurisdiction of the cause, 
but where it has no constitutional au¬ 
thority or power to condemn the 
prisoner.—Clawans v. Rives, 104 F.2d 
240, 70 APP.D.C. 107, 122 A.L.R. 1436. 

(2) Rule that habeas corpus will 
not lie in case of error only in the 
exercise of a Jurisdictional author¬ 
ity Is inapplicable where court was 
wholly without authority.—^Lynch v. 
State ex rel. Klllebrew, Tenn., 166 S. 

W.2d 397. 

Disqualification not shown 
U.S.—^MacDonald v. Hudspeth, C.C.A. 
Kan., 126 F.2d 465. 

19. U.S.—^Bowen v. Johnston, CaJ., 
69 S.Ct 442, 306 U.S. 19, 83 L.Ed. 
456, affirming, C.C.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v. Johnston, 69 S. 
Ct. 98, 806 U.S. 579, 83 L.Ed. 366 
—^Rodman v. Pothier. R.I., 44 S.Ct. 
360, 264 U.S. 899, 68 L.Ed. 759, re¬ 
versing, C.C.A., Pothier v. Rodman, 
291 F. 311, which reverses, D.C., 
In re Pothier, 286 F. 682—Walker 
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the laws by a competent court acting within the lim¬ 
its of its jurisdiction.20 However, the rule requir¬ 
ing resort to appellate procedure is not so inflexi¬ 
ble that it may not yield to exceptional circumstanc- 
es,2i as where the remedy by appeal or error is 
not speedy and adequate ,22 nor does it mean that an¬ 
other court cannot grant a writ of habeas corpus 
where the absence of jurisdiction appears on the 
face of the record,28 

In ascertaining a jurisdictional fact the court will 
pursue its inquiry through the record of the pro¬ 
ceedings,24 and where the court is one of general 
jurisdiction, habeas corpus' can be invoked only 
where lack of jurisdiction appears on the face of the 


record, 26 but where the court is one of inferior or 
limited jurisdiction the writ lies if jurisdiction does 
not aflirmatively appear on the record.26 

Where the court had general jurisdiction of the 
cause and the person, error in the determination of 
questions of law or fact on which its jurisdiction in 
the particular case depends is error in the exercise 
of jurisdiction, and, in accordance with the general 
rule, affords no ground for habeas corpus.27 This 
rule has been applied to findings as to the age,28 
status,29 and domicile or residence®® of a person, 
and as to whether or not the offense was commit¬ 
ted within the territorial jurisdiction of the court, 


V. Chltty, aCAeWasH, 112 F.2d 
79. 

D.C.—■Waningr v. Colpoys, 122 P.2d 
642, 74 APP.D.C. 803. 186 A.L.R. 
1025, certiorari denied 62 S.Ct. 184, 
814 U.S. 678, 86 L.Ed. 543. 

Fleu—^Lehman v. Sawyer, 143 So. 310, 
106 Fla. 896. 

N.T.—^People ex rel. Carr v. Martin, 
86 N.E.2d 686, 286 N.Y. 27, revera- 
ins 24 N.Y.S.2d 729, 261 App.Dlv. 
865. 

Tex.—^Ex parte Travla, 73 S.W.2d 487, 
490, 123 Tex. 480, Quoting Corpus 
Juris—^Ex parte Yleno, 42 S.W.2d 
620, 118 Tex.Cr. 189. 

Existence of other remedy generally 
see supra fiS 7, 8. 

ao. Fla.—^Lehman v. Sawyer, 148 So. 
310, 106 Fla 396. 

OkL—Ex parte Wllkerson, 115 P.2d 
923, 72 Okl.Cr. 301—^Ex parte Mea¬ 
dows, 106 P.2d 189, 70 Okl.Cr. 304. 

21 . U.S.—Bowen v. Johnston, Cal., 
59 S.Ct. 442, 306 U.S. 19, S3 Ii.Ed. 
455, affirming, C.C.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v. Johnston, 59 S.Ct. 
98, 806 U.S. 579, 83 KEd. 365. 

N.J.—Ex parte Tremper, 8 A.2d 279, 
126 N.J.EQ. 276, affirmed 19 A.2d 
342, 129 N.J.EQ. 274. 

Confllot conoemlng respective Jurls- 

dlOtlOBS 

Among these exceptional circum¬ 
stances are those indicating a conflict 
between state and federal authori¬ 
ties on, a Question of law involving 
concerns of large importance and af¬ 
fecting their respective jurisdictions. 
—^Bowen v. Johnston, CaL, 59 S.Ct. 
442, 306 U.S. 19. 83 L-Ed. 455, affirm¬ 
ing, C.C.A., Bowen v. Johnson, 97 F. 
2d 860, certiorari granted Bowen v. 
Johnston. 69 S.Ct. 98, 306 U.S. 579, 83 
li.Ed. 365. 

22 . Cal.—^Ex parte Balias, 199 P. 
816, 63 CaLApp. 109. 

23. U.S.—^Bowen v. Johnston, Cal., 
59 act. 442, 806 U.S. 19, 88 L..Ed. 
465, affirming, C.C.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v. Johnston, 69 S. 

-Ct. 98, 305 U.S. 579, 83 L..Ed. 365, | 


Not a rule deflniug power 

The rule reQulrlng resort to appel¬ 
late procedure rather than habeas 
corpus when trial court has deter¬ 
mined Its own jurisdiction Is not a 
rule deflnlng power but one relating 
to the appropriate exercise of power. 
—^Bowen v. Johnston, supra. 

SI4. U.S.—^Egan V. Knewel, D.C.S.D., 
298 F. 784, reversed on other 
grounds 45 S.Ct. 522, 268 U.S. 442, 
69 Ii.Ed. 1036. 

Bedtal of jurisdiction 

luQulry Into Question of jurisdic¬ 
tion in habeas corpus proceeding is 
not precluded by mere recital of Its 
exlstenca—^People ex reL Sandnes v. 
ShertlE of Kings County, 299 N.Y.S. 
9, 164 Mlsc. 856. 

Becord Invulnerable on oollatexal at¬ 
tack 

Records of court of Inferior, lim¬ 
ited jurisdiction are Invulnerable to 
collateral attack on habeas corpus, 
where jurisdiction of defendant and 
subject matter is affirmatively 
shown.—^Hunnicutt v. Frauhiger, 168 
N.E. 572, 199 Ind. 601. 

25. U.S.—^Archer v. Heath, C.C.A. 
Wash., 30 F.2d 982. 

Ala—Yemon v. State, 200 So. 560, 
240 Ala 577, certiorari denied Ver¬ 
non V. Wilson, 61 S.Ct 837, 813 
U.S. 569, 86 Ii.Ed. 1519. 

29 C.J. p 33 note 31. 

26. CaX—^In re Goldsworthy, 134 P. 
352, 22 CaLApp. 354. 

29 C.J. p 88 note 82. 

27. U.S.—^Bowen v. Johnston, Cal., 
69 S.Ct 442, 806 U.S. 19, 88 L..Ed. 
455, affirming, CC.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v, Johnston, 59 S. 
Ct 98, 305 U.S. 579, 83 Ii.Ed. 365 
—^U. S. ex rel. Emanuel v. Jaeger, 
C.C.A.N.Y., 117 F.2d 483. 

Ala—^Barton v. City of Bessemer, 173 
So. 621, 27 AlaApp. 413, reversed 
on other grounds 173 So. 626, 234 
Ala 20. 

Colo.—Isham v. Miller, 262 P. 353, 
80 Colo. 380. 
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Conn.—^Perell v. Warden of State’s 
Prison, 155 A. 221, 113 Conn. 339. 
Fla—Lehman v. Sawyer, 148 So. 310, 
106 Fla 396. 

Ind.—^Haden v. Dowd, 23 N.E.2d 676. 
216 Ind. 281, certiorari denied 60 
S.Ct 583, 809 U.S. 662, 84 L.Ed. 
1009—Stephenson v. Daly, 158 N.E. 
289. 200 Ind. 196—Shideler v. Vrl- 
jlch, 145 N.E. 881, 195 Ind. 668. 
Mo.—Thompson v. Sanders, 70 S.W. 

2d 1061, 334 Mo. 1100. 

29 C.J. p 32 note 25. 

Errors and irregularities generally as 
not ground for relief by habeas 
corpus see supra S 15. 

Xu detezmlBJng whether error 
claimed to exist In a judgment is 
jurisdictional or Judicial, test is. 
could the court, under any circum¬ 
stances of particular case, have prop¬ 
erly reached final result embodied In 
judgment rendered or sentence Im¬ 
posed.—^Ex parte Klugh, 128 S.E. 882, 
132 S.C. 199. 

28. Cal.—^Ex parte Downs, 278 P. 
143, 95 CaJ.App. 571. 

If.Y.—^People ex rel. Davis v. Jen¬ 
nings, 232 N.Y.S. 603, 133 Misc. 538. 
29 C.J. p 33 note 26. 

29. U.S.—Ex parte Savage, CC. 
Kan., 168 F. 205. 

29 C.J. p 33 note 27. 

30. Cal.—^In re Maglnnis, 121 P. 728, 
162 CaL 200. 

D.C.—^Posey v. Zlnkham, 47 App.D.C. 
293, 295. 

31. U.S.—WaJsh V. Johnston, C.C.A. 
Cal., 115 F.2d 806, certiorari de¬ 
nied 61 S.Ct. 939, 313 U.S. 665, 86 
L.Ed. 1524—^Hatten v. Hudspeth. 
C.C.A.Kan., 99 F.2d 601—^Bowen 
V. Johnson, C.C.A.Cal., 97 F.2d 860, 
certiorari granted Bowen v. John¬ 
ston, 59 S.Ct. 98, 805 U.S. 679, 83 
L.Ed. 365, affirmed 69 S.Ct 442, 
806 U.S. 19, 83 L.Ed. 455—Walsh 
V. Archer, C.C.A.Wash., 73 P.2d 
197—Vlgoretti v. Hill. D.C.Pa. 18 
F.Supp. 337, affirmed, C.C.A., 107 
P.2d 1023—Vlgoretti v. Hill, D.C. 
Pa., 16 F.Supp. 41. 

Fla.—^Lehman v. Sawyer, 143 So. 310, 
106 Fla. 396. 
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although a lack of territorial jurisdiction may be 
ground for the writ.® 2 

It has been held that the affirmance of a judg¬ 
ment, void for want of jurisdiction, does not change 
its character and release may thereafter be obtained 
on the ground of want of jurisdiction,®® but it has 
also been held that, where the jurisdiction of the 
court has already been litigated, such question may 
not be considered on habeas corpus,®^ and that a 
judgment of a court of last resort cannot be at¬ 
tacked as such court is the exclusive judge of its 
own jurisdiction.®® However, an order involving 
jurisdiction of a court has been held not res judi¬ 


§ 17 

cata in habeas corpus proceedings where the facts 
were different.®® 

Loss of jurisdiction in the course of the proceed¬ 
ings may be ground for habeas corpus.®*^ 

Waiver and consent. The extent to which juris¬ 
diction may and may not be conferred by waiver or 
consent is considered in Courts §§ 85, 109-111, and 
in accordance with the rules there stated, acquies¬ 
cence, waiver, or consent, by plea of guilty or oth¬ 
erwise, is no bar to a writ of habeas corpus found¬ 
ed on jurisdictional defects not curable by waiver or 
consent;®® although conversely, where the alleged 
jurisdictional defect has been cured by waiver or 
consent, habeas corpus will not lie.®® 


2. PartiodiiAR Matters 


§ 17. Acts Not Constituting Crime 

A person Imprisoned for committing an act which 
does not constitute any offense may be released on 
habeas corpus. 

Habeas corpus will lie for the discharge of one 
imprisoned for an act which does not constitute any 
offense known to the law.^o However, the determi¬ 


nation of whether or not particular acts constitute 
a specific offense denounced by law is an exercise 
of jurisdiction, and if the court had general juris¬ 
diction of that class of offenses error in its deter¬ 
mination can be corrected, if at all, only by an ap¬ 
pellate remedy, and not by habeas corpus.^l In 
some cases, however, the writ has been granted 


Puerto Rico.— Bx. parte Sanchez, 18 
Puerto Rico 175. 

29 C.J. p 33 note 29. 

Cannot examine evldenoe 
U.S.—Vlgorettl v. Hill, D.CPa., 16 P. 
Supp. 41. 

32- U.S.—Case v. U. S., C.aA.Kau., 
14 P.2d 610—McDonald v. Hud¬ 
speth. D.C.Kan., 41 F.Supp. 182. 
Okl.—^Ex parte Jackson, 287 P. 786, 
46 Okl.Cr. 448. 

29 C.J. p 33 note 30. 

Antlclpatoty decision 
Defendant cannot obtain anticipa¬ 
tory decision of question of lack of 
territorial Jurisdiction or venue by 
Judgre of another court than that 
from which Indictment or Informa¬ 
tion Issued In habeas corpus pro¬ 
ceeding at least where the indict¬ 
ment or information does not show 
on its face the particular location 
of the commission of the allegred of¬ 
fense.—Lehman v. Sawyer, 143 So. 
310, 106 Fla. 396. 

33. Cal.—Ex parte Cohen, 290 P. 612, 
107 Cal.App. 288. 

Mich.—^Ex parte Palm. 238 N.W. 732, 
255 Mich. 632, certiorari denied 
People of State of Mlchlgran ex rel. 
Palm V. Jackson, 62 S.Ct. 409, 285 
U.S. 647. 76 L.Bd. 938. 

29 C.J. p 21 note 54. 

34i N.T.—^People ex rel. Holt v. 
Lambert, 260 N.T.S. 678, 237 App. 
Dlv. 39. motion denied 186 N.E. 797, 

261 N.Y. 695, affirmed 188 N.E. 42, 

262 N.Y. 611. motion denied 188 N. 
E. 66, 262 N.Y. 661. 


36. Vt.—In re Dexter, 107 A. 184, 
93 Vt. 304. 

33. CaJ.—Ex parte Edwards, 284 P. 
916. 208 Cal. 726. 

37. TJ.S.—Johnson v. Zerbst, Ga., 
68 S.Ct. 1019, 304 U.S. 458, 82 L. 
Ed. 1461, reverslnff, C.C.A., 92 P. 
2d 748, affirmlngr, D.C., Brldwell v. 
Aderhold, 13 F.Supp. 263, certiorari 
granted Johnson v. Zerbst, 58 S.Ct. 
610, 303 U.S. 629, 82 L.Ed. 1089, 
set aside, C.C.A., Brldwell v. 
Zerbst, 97 F.2d 992, reverslngr, D. 
C., Brldwell v. Aderhold, 13 F.Supp. 
253. 

29 C.J. p 33 note 33. 

38. Nev.—Ex parte Dickson, 133 P. 
393. 36 Nev. 94. 

29 C.J. p 33 note 35. 

Volnntazy plea of ffnllty 
Where motion In arrest of Judgr- 
ment after verdict or plea of grullty 
In prosecution for using: mails to de¬ 
fraud would have been well taken be¬ 
cause of failure of record to show Ju¬ 
risdiction, defendant was entitled to 
release from imprisonment on habeas 
corpus, notwithstanding: voluntary 
plea of grillty.—^Dyhre v. Hudspeth. 
C.C.A.Kan., 106 F.2d 286. 

39. Mont.—^Ex parte Shaffer, 227 P. 
37, 70 Mont. 609. 

29 C.J. p 33 note 36. 

40. U.S.—^Hlll v. Sanford, C.C.A.Ga., 
131 P.2d 417—^Torres v. Swope, D. 
C.Wash., 25 F.Supp. 483. 

Fla.—^Farrior v. State ex reL Comp¬ 
ton, 13 So.2d 147—Shelton v. Cole¬ 
man, 187 So. 266, 136 Fla. 625— 
State ex rel. Bland v. Smith, 159 

457 


So. 28, 118 Fla. 352, followed in 
State ex rel. Bland v. Smith, 169 
So. 29, 118 Fla. 863—Dickinson v. 
Cahoon, 144 So. 846, 107 Fla. 165 
—Qulgrley V. State, 127 So. 898, 
99 Fla, 933—Smith v. McClelland. 
126 So. 292, 99 Fla, 362—McLeod 
V. Chase, 116 So. 868, 95 Fla. 736a 
—State V. Chase, 114 So. 856, 94 
Fla, 1071. 

Mo.—^McKean v. Hemp, 92 S.W.2d 
141, 338 Mo. 697—^Ex parte Sydnor, 
10 S.W.2d 68, 64, 222 Mo.App. 798, 
citing Corpus Juris. 

Mont—Ex parte Lockhart, 232 P. 
183, 72 Mont 136. 

N.Y.—^People ex rel. Potter v. Board 
of Managers of the Wayside House. 
196 N.Y.S. 887, 119 Mlsc. 428. 

29 C.J. p 84 note 40. 

Constitutionality or validity of stat¬ 
ute or ordinance see Infra 6 18. 
Repeal of statute see Infra § 29. 

Flea of grouty and court’s adjudica¬ 
tion cannot make criminal what Is 
not a crime, and defendants are not 
thereby precluded from seeking re¬ 
lease flrom detention.—People ex reL 
Sherwood v. City of Buffalo, 216 N.Y. 
S. 468, 127 Mlsc. 290. 

Where record was such as to pre¬ 
vent court from deciding question^ 
habeas corpus to secure release of 
petitioner on ground that acts al¬ 
leged to have been committed by him 
were not prohibited by law was de¬ 
nied.—^Ex parte Stephens, 18 P.2d 
889. 129 Cal.App. 286. 

41. U.S.—^In re Gregory, D.C., 81 S. 

Ct 143, 219 U.S. 210, 65 L.Ed. 184, 
29 C.J. p 85 note 41, p 41 note 83. 
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merely oii holding’ that the facts found or charged 
did not constitute an offense.^^ Qf course, even in 
cases where the writ might properly be granted, it 
may sometimes be denied in the exercise of sound 
discretion, as where there is another adequate rem¬ 
edy, such as by proceedings in the trial court, or by 
appeal or writ of error.43 

§ 18. Unconstitutional or Invalid Statute, 
Ordinance, or Rule 

The unconstitutionality of a statute or ordinance 


under which a person Is detained generally 'vs ground 
for relief on habeas corpus, although in some Jurisdic¬ 
tions habeas corpus will not lie on this ground save In 
exceptional cases. 

The unconstitutionality of a statute under which a 
detention is sought to be sustained generally is 
ground for relief on habeas corpus either before or 
after conviction or commitment for its violation, 
especially where the statute, or a similar statute, has 
been declared unconstitutional in another proceed¬ 
ing,^ 5 and particularly where no other remedy is 


Sufficiency of Indictment, informa¬ 
tion, or complaint to charge offense 
see infra § 20. 

Theft of wife’s property 
The trial court had jurisdiction to 
decide whether proof that husband 
had appropriated his wife’s property 
would establish that he was guilty 
of larceny, as respects accused’s 
right to habeas corpus.—People ex 
rel. Carr v. Martin, 85 N.B.2d 636, 
286 N.Y. 27, reversing 24 N.T.S.2d 
729, 261 App.Dlv. 866. 

U.S.—Mackey v. Miller, 126 F. 
161, 62 C.C.A. 139. 

*29 G.J. p 35 note 42. 

'Courts of limited Jorlsdlctioii 
Cal—Ex parte Kearny, 55 Cal. 212. 
29 C.J. p 85 note 43. 

Attack on affidavit, information, or 
complaint of court of limited ju¬ 
risdiction see infra 8 20. 

43. U.S.—Riggins v. U. S., Ala., 26 
S.Ct. 147, 199 U.S. 647, 60 UBd. 
803. 

29 C.J. p 35 note 46. 

Discretion of court generally see su¬ 
pra 8 6. 

Existence of other remedy generally 
see supra §§ 7, 8. 

44. U.S.—^Ex parte Novotny, C.C.A. 
Ill., 88 F.2d 72. 

Ala.—Barton v. City of Bessemer, 
173 So. 621. 27 AlaApp. 413, re¬ 
versed on other grounds 173 So. 
626, 234 Ala 20. 

Cal.—parte Bell, 122 P.2d 22, 19 
Cal.2d 488, prior opinion 100 P.2d 
339, 87 Cal.App.2d 682—In re Park¬ 
er, App., 134 P.2d 802—^Bx parte 
Martinez, App., 132 P.2d 901—^Ex 
parte Vltalle, 4 P.2d 171, 172, 117 
Cal.App. 653, citing Corpus Juris. 
D.C.—^Barry v. Hall, 98 P.2d 222, 68 
App.D.C. 350. 

Fla.—Neel v. Mayo, 172 So. 84, 126 
Fla 869—Skipper v. Schumacher, 
169 So. 58, 124 Fla. 384, appeal 
I dismissed and certiorari denied 67 
, S.Ct. 39, 299 U.S. 607, 81 L.Ed. 376 
—^Ex parte Lewis, 186 So. 147, 101 
Fla. 624—Quigley v. State, 127 So. 
398, 99 Fla 988—^McLeod v. Chase, 
116 So. 868, 95 Fla. 736a 
dla—White v. Hornsby, 12 S.E.2d 
876, 191 Ga 462. 

Xa.—State v. Kavanaugh, 13 So.2d 
.366. 


Mo.—^Hernrelch v. Quinn, 168 S.W.2d 
1064, 1067, citing Corpus Juris— 
McKean v. Kemp, 92 S.W.2d 141, 
338 Mo. 697—^Bx parte Schatz, 269 
S.W. 383, 807 Mo. 67, 38 A.L.R. 
1032—Bx parte Karnstrom, 249 S. 
W. 696. 297 Mo. 384. 

N.J.—Bx parte Rose, 6 A.2d 388, 122 
N.J.Law 607, followed In Bx parte 
Miller, 6 A.2d 389, 122 N.J.Law 611 
and Bx parte Sterling, 6 A.2d 390, 

122 N.J.Law 610—McRell v. Kelly, 
1 A.2d 926, 124 N.J.Bq. 360, af¬ 
firming Bx parte Kelly, 198 A. 203, 

123 N.J.Bq. 489. 

Or.—Kelley v. Meyers, 263 P. 903, 

124 Or. 322, 66 A.L.R. 661. 

Vt.—In re Dewar, 148 A 489, 102 Vt. 

340, followed in In re Church, 148 
A. 492, 102 Vt. 350. 

Wyo.—^Bx parte Moore, 8 F.2d 818, 
819, 44 Wyo. 92, citing Corpus Ju-. 
rls. 

29 C.J. p 36 note 48. 

Attack on indictment by habeas cor¬ 
pus where statute unconstitutional 
see infra § 20. 

Determination of constitutionality in 
habeas corpus proceeding see Con¬ 
stitutional Law f 95. 

Reasons for rule 

(1) “The basis of the reasoning 
underlying the opinions of those 
courts which hold that habeas cor¬ 
pus Is a proper remedy to test the 
unconstltutionality of a statute rests 
upon the conclusion that if the stat¬ 
ute or ordinance be unconstitutional 
the court is entirely without Juris¬ 
diction; that it is in effect the same 
as if an offense were charged under 
a statute which did not exist; that 
in either case the court would be 
powerless to act in any stage of the 
proceedings—in the issuance of proc¬ 
ess, in the trial of the cause, or in 
pronouncing Judgment upon such void 
statute or ordinance.”—^Yutze v. 
Copelan, 142 N.B. 33, 34, 109 Ohio St. 
171, affirming 17 Ohio App. 461. 

(2) Other cases.—Ex parte Bell, 
122 P.2d 22, 26, 19 Cal2d 488, prior 
opinion 100 P.2d 339, 37 CaLApp.2d 
682—29 C.J. p 35 note 48 [b]. 

In advance of trial 
Tex.—Bx parte Oates, 238 S.W. 930, 
91 Tex.Cr. 79. 

State supreme court is not required 
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to entertain federal question regard¬ 
ing validity of statute under which 
defendant was convicted on subse¬ 
quent petition for habeas corpus.— 
Woolsey v. Best, Colo., 67 S.Ct. 2, 
299 U.S. 1, 81 L.Bd. 3. 

ZU New York 

(1) A person detained under the 
authority of an unconstitutional stat¬ 
ute may be released on habeas cor¬ 
pus.—People ex rel. Haines v. Hunt, 
242 N.Y.S. 106, 229 App.Dlv. 419, fol¬ 
lowed in People ex rel. Serum v. 
Hunt, 244 N.Y.S. 790, 230 App.Dlv. 
801—^People ex rel. Seagrlst v. Med- 
erer, 33 N.Y.S. 2d 114—People ex 
rel. Pry v. Hunt, 29 N.Y.S.2d 927, 
application granted 44 N.B.2d 626, 

289 N.Y. 663—29 C.J. p 36 note 48. 

(2) Proceeding by habeas corpus is 
one of several proper methods to 
test rights of person arrested under 
statute claimed by him to be uncon¬ 
stitutional, but court’s consideration 
is confined to statute Itself, regard¬ 
less of extraneous facts, and solely 
as regards relator himself.—^People 
ex rel. Bryant v. Sheriff of Brie Coun¬ 
ty, 206 N.Y.S. 533, 123 Misc.Hep. 859. 

(3) The constitutionality of a stat¬ 
ute under which accused is charged 
with a crime may be tested on ha¬ 
beas corpus in advance of trial and 
Judgment.—^People ex rel. Moses v. 
Adams, 14 N.Y.S.2d 780, 172 Misa 
143. 

(4) However, it has been held that 
where indictment contained ninety 
counts, many of which Involved sepa¬ 
rate transactions, but all of which 
charged violations of statute relating 
to compulsory prostitution, defend¬ 
ant was not entitled to release on 
habeas corpus on his contention that, 
as applied to him, statutory amend¬ 
ment permitting trial of all counts 
simultaneously was ex post facto and 
therefore unconstitutional, since 
question whether statute applied 
should be resolved on appeal.—^Peo¬ 
ple ex rel. Luciano v. Murphy, 292 N. 
Y.S. 844, 249 App.Dlv. 879, affirming 

290 N.Y.S. 1011, 160 Mlsc. 573. 

45. Cal.—^Bx parte Deane, 67 P.2d 

333, 8 Cal.2d 699. 

DeclazatloiL on date of conviction 
Okl.—Ex parte Boyd, 218 P. 716, 24 

OklCr. 434. 
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available.^® Habeas corpus will lie notwithstand¬ 
ing the constitutional question was raised and de¬ 
termined adversely in the trial court,although it 
has been held that, where the question of constitu¬ 
tionality has been determined by the trial court, it 
will not be reviewed by habeas corpus.^8 

In some jurisdictions, however, the constitutional- 
iQr and validity of the basic statute are deemed to 
be questions within the jurisdiction of the trial 
court to determine, and an erroneous determination 
thereof adverse to the prisoner is not subject to re¬ 
view on habeas corpus,^® save in exceptional cases 
where there is no other adequate remedy.®® Even 


under this rule, the writ lies where the statute at¬ 
tacked as unconstitutional is not the one under 
which conviction was had, but is one relating sole¬ 
ly to the detention of the prisoner after commit- 
ment.®i It also lies under statute to obtain relief 
from a commitment on preliminary examination as 
distinguished from commitment after conviction.®® 
Where determination at the trial and subsequent 
appellate review will afford an adequate remedy, the 
writ may be denied in the exercise of judicial dis¬ 
cretion.®® The writ will not issue where it would 
be ineffective.®^ Where the statute is not un¬ 
constitutional or invalid, a release on habeas corpus 
will not be ordered,®® as where the statute has al- 


Deolaxatloii after oonvlotioii 

Cal.—^Ez parte Downingr, 47 P.2d 322, 
7 Cal.App.2d 731. 

Okl.—Ex parte Barrett, 221 P. 124, 
25 Okl.Cr. 431—Ex parte Lockhart, 
221 P. 119, 26 Okl.Cr. 429—^Ex parte 
Spence, 220 P. 479, 25 OkLCr. 283 
—^Ex parte Stanhrough, 219 P. 163, 
25 OkLCr. 117—Ex parte Helntz, 
219 P. 160, 26 OkLCr. 116—^Ex parte 
Wade. 219 P. 169, 25 Okl.Cr. 29— 
Ex parte Scott, 219 P. 158, 26 Okl. 
Cr. 28—^Ex parte Safarik, 218 P. 
1112, 25 OkLCr. 60—^Ex parte 

Browning, 218 P. 893, 25 Okl.Cr. 13. 

Deolaxatlon after plea of gnJlty and 
oonsinitnieiLt 

N.J.—^Ex parte Rose, 6 A.2d 388, 122 
N.J.Law 607, followed In Ex parte 
Miller, 6 A.2d 389, 122 N.J.Law 511 
and Ex parte Sterling, 6 A.2d 390, 
122 N.J.Law 610. 

46. N.J.—^Ex parte Rose, 6 A.2d 388, 
122 N.J.Law 607. 

No zlglit of appeal 

Tex.—^Ex parte Carter, 166 S.W.2d 
986, 143 Tex.Cr. 46—^Ex parte Slaw- 
son, 141 S.W.2d 609, 139 TexCr. 
607. 

Expiration of time for appeal 

N.J.—Ex parte Rose, 6 A.2d 388, 122 
N.J.Law 607. 

47- Fla.—^Pounds v. Darling, 77 So. 
666 , 76 Fla. 126, L.R.A.1918E 949. 

48. Ga.—White v. Hornsby, 12 S.E. 
2d 875, 191 Ga. 462. 

29 C.J. p 36 note 60. 

49. Ohio.—^Yutze v. Copelan, 142 N. 
E. 33, 109 Ohio St. 171 affirming 
17 Ohio App. 461. 

Pa.—Commonwealth ex reL v. Ashe, 
86 Pitt8b.Leg.J. 600. 

Wash.—^Bx parte Hulet, 292 P. 430, 
169 Wash. 98—Thomas v. Phelan, 
289 P. 61, 167 Wash. 471—^Ex parte 
BEammar, 234 P. 1018, 134 Wash. 
61. 

29 C.J. p 36 note 61. 

Statute oonferxing Julsdlctioii of 
prior oonvlotlons on mayor’s oonrt 

Ohio.—^Ex parte Ellcker, 169 N.E. 478, 


117 Ohio St. 600, affirming 160 N.E. 
242, 26 Ohio App. 362. 

sa Kan.—In re Miller, 166 P. 783, 
97 Kan. 809. 

29 C.J. p 36 note 62. 

Expiration of time for appeal 
Kan.—^Lee v. Prather, 71 P.2d 868, 
146 Kan. 613—In re Will, 166 P. 
934, 97 Kan. 600—^In re Jarvis, 71 
P. 676, 66 Kan. 329. 

61. Ill.—^People V. Mallary, 63 N.E. 

508, 195 Ill. 582, 88 Am.S.R. 212. 
29 C.J. p 36 note 54. 

52. Iowa.—^Platt V. Harrison, 6 Iowa 
79, 71 Am.D. 389. 

29 C.J. p 37 note 55. 

53. U.S.—^Bowen v, Johnston, Cal., 
59 act. 442, 306 TJ.S. 19, 83 L.Ed. 
465, affirming, C.C.A., Bowen v. 
Johnson, 97 F.2d 860, certiorari 
granted Bowen v. Johnston, 59 S. 
Ct. 98, 306 U.S. 579, 83 L.Ed. 365— 
Ex parte Whltacre, CC.A.CaL, 17 
P.2d 767. 

Cal.—Ex parte BelL 122 P.2d 22, 19 
Cal. 2d 488, prior opinion 100 P.2d 
339, 37 CaLApp.2d 682. 

29 C.J. p 37 note 67. 

64. Detention lawfta under other 
valid statute 

(1) Prisoner convicted was not en¬ 
titled to release under writ of ha¬ 
beas corpus on ground that statute 
under which he was convicted was 
unconstitutional, where offenses with 
which he had been charged were vio¬ 
lative of prior acts which were still 
in force If subsequent statute was 
unconstitutional.—^Dorsey v, Clark, 
188 S.E. 338, 183 Ga. 804. 

(2) Necessity and effectiveness of 
writ generally see supra S 6. 

55. Cal.—^In re Sldebotham, 85 P.2d 
453, 12 Cal.2d 434, 122 A.L.R. 496, 
certiorari denied 59 S.Ct 1031, 
307 U.S. 634, 83 L.Ed. 1616—Ex 
parte Rice, 80 P.2d 491, 27 CaLApp. 
2d 768—^Ex parte McDonough. 80 
P.2d 486, 27 CaLApp.2d 768. 

Fla.—Shelton v. Coleman, 187 So. 
266, 136 Fla. 626. 

N.Y.—People ex rel. Luciano v. Mur- 
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phy. 290 N.Y.S. 1011, 160 Misc. 673, 

affirmed 292 N.Y.S. 844, 249 App. 

Dlv. 879. 

Okl.—^Ex parte Owen. 286 P. 883, 143- 

Okl. 8. 

29 C.J. p 37 note 56. 

limitation, of application of statute 

Where layman attacked validity 
of statute under which he was; 
charged with the crime of conspir¬ 
ing with others to solicit or to pro¬ 
cure through sollcltaUon legal busi¬ 
ness, which statute was concededly 
Intended to cure the evils of ambu¬ 
lance chasing, for purposes of ha¬ 
beas corpus proceedings statute 
would be limited in its application to 
ambulance chasing.—^People ex rel. 
Moses V. Adams, 14 N.Y.S.2d 780, 
172 Mlsc. 143. 

Fartioular provision of law under 
whloh aooused was pzoseouted must 
be shown to be void.—^Ex parte 
Sparks, 2 S.W.2d 449, 108 Tex.Gr. 
619. 

Examination of evidenoe 

If the statute under which peti¬ 
tioner was convicted is entirely un¬ 
constitutional, the court will dis¬ 
charge him on habeas corpus with¬ 
out examining the evidence. Con¬ 
versely, if the statute is entirely 
constitutional, the conviction will 
be upheld without examination of 
the evidence. If the statute is in 
part constitutional and in part un¬ 
constitutional, and it cannot be de¬ 
termined from the charge and con¬ 
viction whether or not petitioner 
was tried and convicted for violating 
the valid part, the court must ex¬ 
amine the evidence, not to test 
whether it is sufficient to support 
a verdict, but to determine whether 
petitioner was tried and convicted 
for violating the invalid part alone, 
in which case the conviction must 
fall, or whether he was tried and 
convicted for violating the valid 
part as well, in which case the con¬ 
viction must stand.—^Elx parte Bell, 
122 P.2d 22, 19 GaL2d 488» prior 
opinion 100 P.2d 339, 37 Gal.App.2d 
582, 
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ready been held constitutional in other proceed¬ 
ings.®® 

Ordinances. Detention under the authority of a 
municipal ordinance which is void because of un¬ 
constitutionality or other reason is, in some juris¬ 
dictions, held ground for habeas corpus,®*^ especial¬ 
ly where no other remedy is available,®® although 
some of the courts have declined to test the valid¬ 


ity of an ordinance in advance of trial,®® or where 
the question of constitutionality has been raised in 
the trial court,®® or where there has been a prior 
adjudication of the validity of the ordinance.®^ 

However, it has also been held that habeas corpus 
will not lie, but that the person detained must re¬ 
sort to his remedy by appeal or writ of error,®® at 
least where the invalidity of the ordinance rests on 


56l Tex .—"Ex parte Dee, Or., 167 S. 
W.2d 774. 

prior adjudlcatiton Iby Vnltod States 
supreme court 

Petition for writ of habeas corpus 
by prisoner awaiting: prosecution for 
violation of National Prohibition Act, 
attacking validity of Eighteenth 
Amendment, and Volstead Act was 
denied, where United States supreme 
court, in cases wherein all questions 
sought to be raised by petitioner had 
been raised and adjudicated, decided 
In favor of constitutionality of 
amendment.—^Matthews v. White, 8 
Alaska 448. 

57. Ala.—^Barton v. City of Besse¬ 
mer, 173 So. 626, 234 Ala. 20, re¬ 
versing 173 So. 621, 27 AlsuApp. 
413. 

Cal.—In re Portnoy, 131 P.2d 1—^Bx 
parte Mark, 68 P.2d 913, 6 Cal.2d 
616, followed in In re Wong Way, 
68 P.2d 916, 6 Cal.2d 779—Ex parte 
Martinez, App., 132 P.2d 901. 
Fla—Ex parte Wise, 192 So. 872, 141 
Pla. 222—Iilberls v. Harper, 104 
So. 863, 89 Fla 477. 

Okl.—^McGuire v. Wllkerson, 209 P. 
446, 22 OkLCr. 36. 

S.D.—^Bx parte McAlplne, 199 N.W. 
478. 47 S.D. 472, 

Tex.—^Ex parte Spelce, 119 S.W.2d 
1037, 136 TexCr. 367. 

Utah.—Morgan v. Salt Lake City, 
3 P.2d 610, 78 Utah 403. 

29 C.J. p 37 note 62. 

BaslB foT issuance of writ 

(1) In some Jurisdictions the writ 
issues not on the theory that the 
lower courts have exceeded their 
Jurisdiction, but on the ground that 
habeas corpus will He to test the 
issue of constitutionality, whether 
or not a Jurisdictional question Is 
involved.—^Portnoy v. Superior Court 
of Riverside County, 126 P.2d 487, 
20 Cal.2d 376—Ex parte Bell, 122 P. 
2d 22, 19 Cal.2d 488, prior opinion 
100 P.2d 339, 37 Gal.App.2d 682. 

(2) Jurisdictional defects as bap 
sis of writ see supra § 16. 

Habeas coxpus as ooUateral attack on 
ooxLvlotlon 

Where poUce court conviction for 
violating municipal ordinance fixing 
charges for taxicab service was af¬ 
firmed by the superior court, habeas 
corpus proceeding did not constitute 
a ^'collateral attack” on the convic¬ 
tion, where accused asserted that the 
ordinance was unconstitutional.—^Ex 


parte Martinez. Cal.App., 132 P.2d 
901. 

Denial of freedom of speeoh and as¬ 
semblage 

One arrested for violation of city 
ordinance that was void on Its face 
as denying constitutional rights of 
freedom of speech and assemblage 
was entitled to discharge from cus¬ 
tody on habeas corpus.—In re Whit¬ 
ney, Cal.App., 134 P.2d 616. 

Xuterference with interstate com¬ 
merce 

A city cannot Impose an occupa¬ 
tion tax on persons engaged there¬ 
in in Interstate commerce business, 
and any proceeding against a person 
so engaged because of failure and re¬ 
fusal to pay such tax would be with¬ 
out warrant of law and void, and Im¬ 
prisonment of such person on ac¬ 
count of such failure and refusal to 
pay a tax would be Illegal, and such 
person would be entitled to be dis¬ 
charged therefrom on habeas corpus. 
—^Ex parte McGowan, 215 P. 789, 
89 Okl. 294. 

Effect on dty revenue of declaring 
license ordinance void 
Where petitioner in habeas cor¬ 
pus proceeding was under arrest for 
refusing to pay a license fee under 
an alleged void ordinance, a conten¬ 
tion that the proceeding is virtually 
injunctive in its effect on the collec¬ 
tion of the city’s revenue, and there¬ 
fore obnoxious to Olv.Code 1922 § 
511, cannot be sustained.—^Ex parte 
Bates. 120 S.B. 717, 127 S.a 167. 

Heoessity of determination 
Where confiscation of pinball ma¬ 
chines, belonging to one charged 
with violating city ordinance pro¬ 
hibiting maintenance or possession 
of such machines, Is not sought, he 
may not raise question in habeas 
corpus proceeding whether provision 
of such ordinance for seizure and 
destruction of prohibited machines 
is in conflict with statute declaring 
that no conviction for crime shall 
work forfeiture of property.—^Ex 
parte Lawrence, CaLApp., 131 P.2d 
27. 

Confining Inquiry to questions pre¬ 
sented by petition 
Circuit Judge properly considered 
only questions presented by habeas 
corpus petition, challenging legality 
of petitioner’s detention in custody 
of city police chief on grounds that 
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city had no authority to enact ordi¬ 
nance under which petitioner was 
held and that such ordinance was 
void.—Tlttsworth v. Akin, 169 So. 
779, 118 Pla 464. 

58. Cal.—^Ex parte Bell, 122 P.2d 
22 , 19 Cal.2d 488, prior opinion 100 
P.2d 339, 37 Cal.App.2d 682—^Ex 
parte Martinez, App., 132 P.2d 901. 

59. WlietlLer liquor ordlnanoe pre- 
scribing that presumption of sale 
arises from possession of certain 
amount of liquor was valid was not 
determinable by supreme court on 
habeas corpus before conviction In 
advance of actual trial and convic¬ 
tion under the statute, although re- 
vlewable on certiorari should convic¬ 
tion be predicated largely on effect of 
such ordinance.—Sloan v. Hutchlng- 
son, 163 So. 61, 120 Fla. 747. 

Habeas corpus In advance of trial 

generally see supra § 7. 

' ea Bemedy by certiorari 
I Where after conviction In record¬ 
er’s court for violation of city ordi¬ 
nance, defendant without proceeding 
by certiorari brought petition for 
habeas corpus. If question of consti¬ 
tutionality of ordinance was made 
In recorder’s court, the remedy of 
defendant would not have been by 
habeas corpus but would have been 
by certiorari from the adverse Judg¬ 
ment of the recorder’s court.—^White 
V. Hornsby, 12 S.E.2d 876, 191 Ga. 
462. 

61. On oertiorazl 

Where defendant convicted in re¬ 
corder’s court for violation of ordi¬ 
nance attacks validity of ordinance 
by certiorari to superior court, su¬ 
perior court’s refusal to sanction cer¬ 
tiorari aJBrms recorder’s Judgment, 
adjudicates validity of ordinance as 
against attack made. Is conclusive 
until reversed or set aside, and-pre¬ 
cludes attack on ordinance on same 
grounds by writ of habeas corpus.— 
Andeppa y. Eldwell, 176 S.E. 656, 
179 Ga. 233. 

62. Ohio.—^Tutze v. Copelan, 142 N. 
E. 33, 109 Ohio St. 171, affirming 
17 Ohio App. 461. 

Wash.—State v. Searing, 207 P. 6, 
120 Wash. 117. 

29 C.J. p 37 note 63. 

Boning ordlnanoe 

N.Y.—^People ex rel. Jeflress v. 
Brown, 300 N.T.S. 214, 262 App, 
Dlv. 891. 
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-some ground other than unconstitutionality,®^ 

Where the ordinance is not unconstitutional or in¬ 
valid, the person detained will not be released on 
habeas corpus.®^ 

Interference by federal courts where detention 
under state authority. As shown infra § 6S, the 
federal courts have jurisdiction to release a person 
detained by a state under the authority of a statute 
or ordinance which is in violation of the federal 
Constitution, However, under the general princi¬ 
ples discussed supra § 4 b, the federal courts will 
not, in the absence of exceptional circumstances, in¬ 
terfere with the regular course of procedure in the 
state courts, but will compel petitioner to exhaust 
his state judicial remedies with an ultimate review 
by the United States supreme court of the decision 
■of the highest court of the state.®5 In exceptional 
cases, however, the validity of a state statute or 
‘Ordinance under the authority of which petitioner 


§ 19 

is held may be determined in advance of final ac¬ 
tion by the state courts.®® Petitioner may be re¬ 
leased where the statute or ordinance under which 
he was convicted, or similar legislation, has already 
been declared unconstitutional by the United States 
supreme court in another proceeding.®'^ 

§ 19. Privilege or Immunity from Arrest 

A person who Is arrested and Imprisoned In viola¬ 
tion of a right to Immunity from arrest usually may ob¬ 
tain his release by habeas corpus. 

Habeas corpus usually lies where one is arrested 
and imprisoned in violation of a right to immunity 
from arrest,®® although it has also been held that 
habeas corpus is not an available remedy to dis¬ 
charge one arrested and imprisoned in violation of a 
privilege from arrest.®® At any rate, habeas corpus 
will not lie where the privilege has been waived 
or has expired.^® 


KABEAS CORPUS 


• 63. Iowa.—Platt v. Harrison, 6 Iowa 

79. 71 Am.D. 389. 

29 C.J. p 37 note 64. 

•64. Ala.—Barton v. City of Besse¬ 
mer, 178 So. 626. 234 Ala. 20, re¬ 
versing 173 So. 621, 27 AlaApp. 
413. 

•Ga—Coggins v. Davis, 174 S.E. 628. 
178 Ga 796—^Head ▼. City of Alma 
143 S.H. 147, 166 Ga 187. 

N.T.—People v. Atwell, 188 N.T.S. 

803, 197 App.Dlv. 226. 

"Tex.—Ex parte Barp, Cr., 163 S.W.2d 
717.. 

29 C.J. p 37 note 66. 

-Ordinance valid in part 

A complaint charging petitioners 
with picketing by acts of violence in 

■ violation of valid provision of coun¬ 
ty ordinance charged a “public of- 

■ fense,“ and where punishment Im¬ 
posed on them was not excessive 
for violation of that provision of or- 

• dinance, which also contained in¬ 
valid provisions, petitioners could be 
released by habeas corpus only If it 
was clear that they were not con¬ 
victed of violating the valid provi¬ 
sion.—Ex parte Bell, 122 P.2d 22, 
19 Cal.2d 488, prior opinion 100 P. 
2d 339. 37 Cal.App.2d 682. 

■ Ordin anc e persnlttlng greater penal¬ 

ty than statute allows 
A relator charged with violation of 

- a statute prohibiting the conduct of 
a grocery on Sunday and violation 
of a city ordinance prohibiting com¬ 
mission of an act recognized by law 
as a misdemeanor was not entitled 
to a release on habeas corpus on 
the ground that the ordinance con- 

i flicted with the statute because per- 

- hilttlng a greater penalty, since su- 
preme court could not assume that 


the trial court would Impose a sen¬ 
tence for violation of the statute in 
excess of the penalty therein pre¬ 
scribed or to exceed the penalty fixed 
by the ordinance.—Orr v, Quigg, 186 
So. 726, 135 Fla, 653. 

65. U.S.—^Urquhart v. Brown, Wash., 

27 act 469. 206 U.S. 179. 61 L.Ed. 

760—^Eetcham v. State of Iowa, C. 

O. A.Iowa. 41 F.2d 38—Collins v. 

Smith, C.C,A.Cal., 17 P.2d 988— 

Ex parte Whltacre, C.C.A.Cal.. 17 

P, 2d 767—Hawk v. Hollowell, D. 

C.Iowa., 1 F.Supp. 886. 

29 C.J. p 141 note 79 [a]. 

Althougli federal court may be¬ 
lieve that statute is unconstitutlon- 
at it should not Interfere, as such 
question can properly be raised and 
determined In defense to the indict¬ 
ment, subject to review by the Unit¬ 
ed States supreme court on appeal. 
—^Pltts V. McGhee, Ala., 19 S.Ct 269, 
172 U.S. 616, 48 KEd. 686—16 C.J. p 
1167 note 2. 

Attack on constitutionality of 
Mental Health Act of state afforded 
no basis for Invoking federal Juris¬ 
diction to issue a writ of habeas 
corpus to secure release of person 
confined to institute of mental hy¬ 
giene thereunder, where remedy pro¬ 
vided by state had not been availed 
of.—In re Ryan, D.C.Pa., 47 F.Supp. 
10 . 

86. U.S.—^Ex parte Edwards, D.C. 

Fla., 37 F.Supp. 673. 

Ordinance interfering with interstate 
commerce 

Federal courts can relieve against 
unlawful custody under conviction 
for violating ordinance which Inter¬ 
feres with interstate commerce, 
where exceptional circumstances 
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warrant such interference.—-Ex parte 
Edwards, supra. 

Statute held constitutional by state 
supreme court 

(1) The mere fact that the state 
supreme court has held a statute 
consistent with the federal consti¬ 
tution does not excuse an appeal 
from a conviction to the state su¬ 
preme court and then to the United 
States supreme court—^McLeod v. 
Majors, C.aA.Fla,, 102 F.2d 128, re¬ 
versing, D.a, Major V. McLeod. 26 
F.Supp. 206. 

(2) However, it has been held 
that where the state courts in prior 
cases have upheld the constitutional¬ 
ity of the statute involved, a fed¬ 
eral court may entertain an appllca- 

I tlon for relief in habeas corpus pro¬ 
ceedings.—^Dreyer v. Pease, C.C.I11., 
88 F. 978, affirmed 20 S.Ct 1026, 176 
U.S. 681, 44 L.Bd. 637—29 C.J. p 17 
note 16. 

Pact that state statute permits use 
of writ for trying sanity of one ad¬ 
judged Insane does not preclude use 
of same writ in federal courts for an 
attack on validity of the statute or 
validity of the procedure under 
which he was committed.—^Hall v. 
Verdel. D.C.Va., 40 F.Supp. 941. 

67. U.S.—Ex parte Hatem, COA. 

Ohio, 38 F.2d 226. 

29 C.J. p 20 note 43 [b]. 

sa U.S.—U. S. V. Baird, D.UN.J.. 
86 F. 633. 

S.D.—State ex rel. Poach v. Sly, 267 
N.W. 113, 63 S.D. 162. ' - 

29 C.J. p 88 note 78. 

69. Wis.—State v. Polacheck, 77 N. 

W. 708, 101 Wis. 427. 

29 C.J. p 38 note 77. 

TO. Wis.—State v. Polacheck, supra. 
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§ 20 EASE AS CORPUS 

§ 20. Indictment, Information, AfEdavit, or ground when, and only when, the act charged does 

Complaint constitute an offense by reason of the uncon- 

Where at attempt haa been made to charge an of- stitutionality of the Statute declaring it to be an of- 

fense of a kind over which the court has Jurisdiction, fense,*^^ Of where there is a total failure to allege 

mere Inartlflelalky In pleading, op detects or irregularl- ^ffg^se known to the law.73 An indictment or 

ties In, OP Insufficiency of, the Indictment, information, . ^ ■ i. • rx • i. i 

or complaint constitute no ground for relief by habeas information Charging an ottense in the language, or 

corpus. substantially in the language, of the statute is not 

The right to attack an indictment, information, subj‘ect to attack on habeas corpus.*^^ Whether an 

or complaint by the writ of habeas corpus is more act charged is or is not a crime by the law which the 

limited than is permitted in motions to quash and in court administers is a question within its jurisdic- 

arrest.'^i Habeas corpus ordinarily lies on this tion, and hence not determinable in habeas corpus.^® 


71. Fla.—State ex rel. Linlck v. 
Coleman, 198 So. 100, 144 Fla. 458 
—Gomez v. Spencer, 151 So. 395, 
118 Fla. 220—^Ex parte Winn, 130 
So. 621, 100 Fla. 1050—Johnson v. 
State, 128 So. 853, 99 Fla. 1811. 

29 C.J. p 41 note 29. 

SiLfflcieiicy of Information. Is not 
measiured by same standards when 
attacked hy habeas corpus as when 
attacked by motion to quash.—State 
ex rel. Miller v. Coleman, 178 So. 
157, 130 Fla. 637. 

Habeas corpus Is collateral attack 
on Indictment and process under 
which accused is held.—^Ex parte Da¬ 
vis. 162 A, 188, 107 N.XBq. 160. 

72. Fla.—State ex rel. Linick v. 
Coleman, 198 So. 100, 144 Fla 468 
—Coleman v. State ex rel. Jackson, 
193 So. 84, 140 Fla. 772—Shelton v. 
Coleman, 187 So. 266, 136 Fla 625 
—^Roberts v. Schumacher, 173 
So, 827, 127 Fla 461—^Neel v. Mayo, 
172 So. 84, 126 Fla 869—Crosby v. 
Chapman, 163 So. 149, 114 Fla 19, 
followed in Blair v. Chapman, 153 
So. 307, 114 Fla 22—^Lehman v. 
Sawyer, 148 So. 810, 106 Fla 396. 

Iowa—^EUrey v. Hollo well, 212 N.W. 
698, 699, 203 Iowa 376, citingr Cor- 
pns Juris, and followed in Benny 
V. Hollowell, 214 N.W. 496, 203 
Iowa 1351, Peterson v. Hollo well, 
214 N.W. 496 and Marshall v. Hoi- 
lowell. 214 N.W. 496. 

Tex.—^Ex parte Oates, 238 S.W. 980, 
91 Tex.Cr. 79. 

29 C.J. p 41 note 30. 

However, it has been held that a 
defendant in a prosecution for a fel¬ 
ony pendiniT before an examining 
magistrate is not entitled to a dis¬ 
charge on habeas corpus before the 
preliminary trial on the ground that 
the complaint is based on an uncon¬ 
stitutional statute.—^Ex parte Little, 
214 F. 932, 23 Okl.Cr. 305. 
Unoonstltutlonallty or invalidity of 
statute, ordinance, or rule as 
ground for writ see supra § 18. 
Oonviotlon sustained tinder statute 
wkera ordinance void 
A person may not secure his re¬ 
lease on habeas corpus on the ground 
of invalidity of an ordinance where 
his conviction may be sustained un¬ 
der a valid statuta—^Ex parte Mur^ 


phy, 212 P. 30, 190 Cal. 286—^Ex parte 
Maldonado, 275 P. 495, 97 Cal.App. 
288—^Ex parte Simmons, 235 P. 1029, 
71 CaLApp. 522. 

73. X7.S.—^Rosenhoover v. Hudspeth, 
C.C.A.Kan., 112 P.2d 667—U. S. v. 
Fogel. D.C.Mlnn., 22 F.2d 823. 

Ala.—^Mitchell v. State, App., 6 So. 
2d 467. 

Cal.—^In re Parker, App., 134 P.2d 
302—Ex parte Coon, 112 P.2d 767, 
44 Cal.App.2d 631. 

Fla.—Watson v. Stone, 4 So.2d 700, 
148 Fla. 616—State ex rel. Linlck 
V. Coleman, 198 So. 100, 144 Fla. 
468—La Russa v. State, 196 So. 
802, 142 Fla. 504—Coleman v. State 
ex rel. Jackson, 193 So. 84, 140 
Fla. 772—Williams v. Albritton, 190 
So. 423, 139 Fla. 195—State ex rel. 
Green v. Capehart, 189 So. 708, 188 
Fla. 492—^Dykes v. Chapman, 189 
So. 28, 137 Fla. 766—Shelton v. 
Coleman, 187 So. 266, 136 Fla. 625 
—State ex rel. Grady v. Coleman, 
183 So. 26, 133 Fla. 400—^Patterson 
V. Christensen, 183 So. 18, 133 Fla. 
816—Johnson v. Lawrence, 178 So. 
393, 130 Fla. 630—State ex rel. 
Llbtz V. Coleman, 177 So. 726, 130 
Fla. 410—State ex rel. Claire v. 
Coleman, 177 So. 288, 129 Fla. 880 
—State ex rel. Price v. Stone, 176 
So. 229, 128 Flfiu 637—Roberts v. 
Schumacher, 173 So. 827, 127 Fla. 
461—Neel v. Mayo, 172 So. 84, 126 
Fla. 869—^Annenberg v. Colemaji, 
163 So. 405, 121 Fla. 133—State ex 
rel. Richardson v. Lawrence, 168 
So. 231, 120 Fla. 836—State ex reL 
Padgett V. Windham, 162 So. 601, 
120 Fla. 206—State ex rel. Caccla- 
tore V. Drumright, 166 So. 721, 116 
Fla. 496, 97 A.L.R. 164—Crosby v. 
Chapman, 153 So. 149, 114 Fla. 19. 
followed in Blair v. Chapman, 153 
So. 307, 114 Fla. 22—^Lehman v. 
Sawyer, 143 So. 310, 106 Fla. 396 
—^Reflkln v. Boyce, 139 So. 678, 104 
Fla. 221, rehearing denied 141 So. 
811, 104 Fla. 221—Smith v. McClel¬ 
land, 126 So. 292, 99 Fla. 362—Car- 
roll V. Merritt. 109 So. 630, 91 Fla. 
893—Bass v. DoolitUe, 112 So. 892, 
98 Fla. 993—Smith v. Chase, 109 
So. 94. 91 Fla. 1044—Bell v. Greg¬ 
ory, 103 So. 832, 89 Fla. 298— 
Spooner v. Curtis, 96 So. 836, 86 
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Fla. 408—Ex parte Garvey, 94 So. 
381, 84 Fla. 583. 

Iowa.—Furey v. Hollo well, 212 N.W. 
698, 699, 203 Iowa 376, citing Oor. 
pns Jails, and followed In Benny v. 
Hollowell, 214 N.W. 496, 203 Iowa 
1361, Peterson v. Hollowell, 214 N. 
W. 496 and Marshall v. Hollowell, 
214 N.W. 496. 

Mont.—^Ex parte Solway, 265 P. 21. 
82 Mont. 89. 

N.T.—People ex rel. Pilo v. Martin, 
30 N.Y.S.2d 290, 262 App.DIv. 1056 
—^People ex rel. Briesblatt v. Boiv 
den, 22 N.Y.S.2d 690, 176 Misc. 64. 
Okl.—^Ex parte Field, 119 P.2d 864, 
73 OkLCr. 225—Ex parte Keel, 71 
P.2d 313, 62 Okl.Cr. 277. 

Pa.—Commonwealth ex rel. Garland 
V. Ashe, 26 A.2d r90. 844 Pa. 407— 
29 C.J. p 41 nvte 31, p 43 note 38. 
Acts not constituting a crime see 
supra S 17. 

One held under warrant based on 
Information containing positive evi¬ 
dence of facts tending to show guilt 
will not be released on habeas cor¬ 
pus.—Ex parte Shaw, 267 P. 686, 84 
CaLApp. 153. 

Fact that crime was ooxnmltted 
subsequent to Qf executive 

order was immaterial where the al¬ 
leged crime for which relator was in¬ 
dicted was committed as an incident 
to, and arising out of, a condition in¬ 
volving acts of gambling and vice 
within scope of executive order,— 
People ex rel. Hamway v. Truesdell, 
24 N.Y.S.2d 392, 261 App.DIv. 824, 
appeal denied 25 N.Y.S.2d 1001, 261 
App.Div. 838, appeal granted. 

74. U.S.—Garrison v. Hudspeth, C.C. 
A.Kan., 108 F.2d 738. 

Cal.—^Ex parte Brown, 282 P. 538, 102 
CaLApp. 97. 

Fla.—State ex rel. Miller v. Coleman, 
178 So. 167, 130 Fla. 637-^ohnson 
V. State, 127 So. 317, 99 Fla. 711. 
Okl.—^Ex parte Keel, 71 F.2d 813, 62 
Okl.Cr. 277. 

75. U.S.—Goto V. Lane, Hawaii, 44 
S.Ct. 525, 266 U.S. 393, 68 L.Ed. 
1070—^Hastings v. Hudspeth, C.C. 
A,Kan., 126 F.2d 194, certloral de¬ 
nied 62 S.Ct. 1295, 816 U.S. 692, 86 
L.Ed. 1762, rehearing denied 63 S. 
CL 25—Creech v. Hudspeth, C.C.A. 
Kan., 112 F.2d 608—Knight v. Hud- 
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HABEAS CORPUS 


§ 20 


Where an attempt hae been made to charge an of¬ 
fense of a kind over which the court has jurisdic¬ 
tion, mere inartificiality in pleading, or defects and 


irregularities in, or insufficiency of, the indictment, 
information, or complaint constitute no ground for 
relief by habeas corpus,*^® because under such cir- 


speth, C.C.A.Kan., 112 F.2d 137, 
certiorari denied 61 S.Ct. 62, 311 U. 
S. 681, 86 L..Bd. 439—Craig v. U. S., 
C.C.A.Cal., 89 F.2d 980—Cohen v. 
Biddle, C.C.A.Kan., 12 F.2d 704— 
Sander v. Johnston, C.C.A.Cal., 11 
F.2d 609—Bx parte Rumsey, D.C. 
Kan., 291 F. 671, appeal dismissed, 
C.C.A., Rumsey v. Biddle, 6 F.2d 
1021. 

OSL —Strickland v. Thompson, 116 S. 

B. 593, 155 Ga. 125. 

-29 C.J. p 41 note 32. 

78- U.S.—Bowen v. Johnston, Cal., 
69 S.Ct. 442, 306 U.S. 19, 83 L.Bd. 
455, affirming, C.C.A., Bowen v. 
Johnson, 97 P.2d 860, certiorari 
granted Bowen v. Johnston, 59 S. 
Ct. 98, 306 U.S. 679, 83 Li.Ed. 366 
—^Knewel v. Bgan. S.D., 46 S.Ct. 
622, 268 U.S. 442, 69 Lr.Bd. 1036 re¬ 
versing, D.C., Egan v. Knewel, 298 
ji, 784—Goto V. Lane, Hawaii, 44 
'S.Ct. 526, 265 U.S. 393, 68 L.Bd. 
1070—Welch V. Hudspeth, C.C.A. 
Kan., 182 P.2d 434—Goldsmith v. 
Sanford, C.C.A.Ga., 132 P.2d 126— 
Fisher v. Schllder, CC.AOkl., 131 
F.2d 622—Hill v. Sanford, C.C.A. 
Ga., 131 F.2d 417—^Moses v. Hud¬ 
speth, C.C.AKan., 129 F.2d 279, 
-certiorari denied Moses v. Hunter, 
63 S.Ct 73. 817 U.S. 666. 87 L.Bd. 
-534—^Kelly v. Johnston, C.C.A.Cal., 
128 P.2d 793—^Ha.stings v. Hud- 
-speth, C.C.A.Kan., 126 P.2d 194, 
certiorari denied 62 S.Ct 1296, 316 
U.S. 692, 86 L.Bd. 1762, rehearing 
denied 63 S.Ct 26, 317 U.S. 706, 87 
L.Hd. 662—^Meeks v. Kaiser, C.C.A. 
Tdo., 126 P.2d 826—^Huntley v. 
Schllder, C.C.A.Okl., 126 P.2d 260— 
Waley v. Johnston, C.C.A.CaL, 124 
p.2d 687, affirming, D.C., 38 F.Supp. 
408, and vacated 62 S.Ct 964, 316 

U. S. 101, 86 L.Bd. 1302—Telflan v. 
Johnston. C.C.A.Cal., 122 P.2d 346 
—^Bstahrook v. King, C.C.A.MO., 119 
F.2d 607—Creech v. Hudspeth, C. 

C. A.Kan., 112 F.2d 603—Knight v. 
Hudspeth, C.C.A.Kan., 112 F.2d 137, 
certiorari denied 61 S.Ct. 62, 311 U. 
S. 681, 86 L.Bd. 439—Leonard v. 
Hudspeth, C.C.A.Kan.. 112 F.2d 121 
—^Matthews v. Swope, C.C.A.Wash., 
Ill F.2d 697—^Brock v. Hudspeth, 
.Q.n A Kan., HI P.2d 447—GaiTlson 

V. Hudspeth, CC.A.Kan., 108 F.2d 
733—^Moore v. Aderhold, C.C.A. 
Kan., 108 F.2d 729—^Buckner v. 
Hudspeth, »C.C.A.Kan., 106 F.2d 893 
—Brown v. Hudspeth, C.C.A.Kan., 
103 P.2d 968—^Forthoffer v. Swope, 
rC.C.A.Wash., 108 F.2d 707—Hatten 
V. Hudspeth, C.C.A.Kan., 99 F.2d 
501—^Farnsworth v. Zerbst, C.C.A. 
G8 l, 98 F.2d 541, denying rehearing 
97 F.2d 255—Stewart v. Johnston, 
C.C.A.Cal.. 97 F.2d 648, certiorari 
tdenled 61.S.Gt 447, 812 U.S. 677, 86 


L.Bd. 1117—U. S. ex rel. Schmidt 
V. Bates, C.C.A.Tenn.. 95 F.2d 881 
—Craig V. U. S., C.C.ACal.. 89 F.2d 
980—^Wagoner v. Swope, C.C.A. 
Wash., 87 P.2d 996—^Van Gorder v. 
Johnston, C.C.A.Cal., 87 F.2d 654— 
Wilson V. Aderhold, C.C.A.Ga., 84 
F.2d 806—Sansone v. Zerbst C.C. 
A.Kan., 78 P.2d 670—Schultz v. 
Zerbst C.C.A.Kau.. 73 P.2d 668—U. 
S. ex rel. Galllvan v. Hill, C.C.A 
Pa., 70 F.2d 840, certiorari denied 
64 S.Ct 778, 292 U.S. 642, 78 L.Bd. 
1494—^England v. Aderhold, C.C.A. 
Ga., 67 F.2d 248—Aderhold v. Hu- 
gart, C.C.A.Ga., 67 F.2d 247, cer¬ 
tiorari denied Hugart v. Aderhold, 
64 S.Ct 628, 291 U.S. 676, 78 L. 
Bd. 1066—^Pellegrino v. Aderhold. 
D.C.Ga., 54 F.2d 939, affirmed, C.C. 
A., 66 F.2d 1074, certiorari denied 
62 S.Ct 647, 286 U.S. 566, 76 L.Bd. 
1298—^Peterson v. Kelfter, D.C.N. 
J.. 60 F.2d 469-Willis v. White, C. 
C.A.Kan., 31 F.2d 980—Reese v. 
White, C.C.AKan., 26 P.2d 65— 
Brown v. White, C.C.A.Kan., 24 F. 
2d 392—^Blalr v. White, C.C.AKan., 
24 F.2d 323—Glllenwaters v. Bid¬ 
dle, C.C.AKan., 18 F.2d 206—U. S. 
ex rel. Clark v. Mathues, D.C.Pa., 
17 P.2d 187—Martin v. Biddle, C.C. 
A.Kan., 16 F.2d 118, followed In, 
GC.A.Okl., Martin v. U. S., 33 P.2d 
1022—Sander v. Johnston, C.C.A. 
Cal., 11 P.2d 609—Cronin v. Ennis, 
C.C.A.Neb., 11 F.2d 237—Biddle v. 
Hays, C.C.A.Kan., 8 F.2d 937— 
Franklin v. Biddle, C.C.A.Kan., 6 
F.2d 19, followed In Dellari v. Bid¬ 
dle, 6 P.2d 21—Simon v. Kevllle, D. 

C. Mass., 4 F.2d 675, affirmed, CC. 
A., 7 F.2d 1021—Johnson v. San¬ 
ford, D.C.Ga., 80 F.Supp. 716, af¬ 
firmed, C.C.A., 112 F.2d 789, cer¬ 
tiorari denied 61 S.Ct 61, 311 U.S. 
682, 86 L.Bd. 440—Walters v. Hill, 

D. C.P€l, 9 F.Supp. 921—^Landis v. 
Hill. D.C.Pa.. 4 F.Supp. 945—Maust 
v. Warden of the U. S. Penitentia¬ 
ry, at Leavenworth, Kan., C.C.A. 
Kan., 283 F. 912. 

Ala.—Russell v. City of Bessemer, 97 
So. 149, 19 Ala.App. 270. 

Alaska.—Guldonl v. TOieeler, 5 Alas¬ 
ka 229. 

Arlz.—^Bx parte Harrison, 101 P.2d 
457, 66 Arlz. 347. 

Cal.—^Ex parte Hartman, 71 P.2d 921, 
9 Cal.2d 688—Bx parte Leach, 12 
P.2d 215 Cal. 536, appeal dis¬ 
missed Leach v. People of State 
of California, 63 S.Ct 313, 287 U.S. 
679, 77 L.Bd. 608—^Bx parte Sim¬ 
mons, 250 P. 684, 199 Cal. 590—^Bx 
parte Wilson, 238 P. 369, 196 Cat 
616—^Bx paxte Wood, 227 P. 908, 
194 Cat 49—^In re Parker, App., 
184 P.2d 802—^Bx parte Clark, 109 
P.2d 407, 42 Cal,App.2d 674—Bx 
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parte Basham, 74 P.2d 781, 24 Cal. 
App.2d 285—^Ex parte Stroff, 22 P. 
2d 770, 132 CaLApp. 851—^Bx parte 
Tom Wong, 10 P.2d 797, 122 Cal. 
App. 672—^Bx parte Stambaugh, 4 
P.2d 270, 117 Cal.App. 669—Ex 

parte Delgado, 290 P. 589, 107 Cal. 
App. 688—Bx parte Brown, 282 P. 
638, 102 Cal.App. 97—^Ex parte Rlss- 
man, 261 P. 727, 87 Cal.App. 176— 
Bx parte McDonald, 260 P. 842, 86 
Cal.App. 362—Bx parte Williams, 
238 P. 1044, 76 Cal.App. 486. 

Fla.—^Watson v. Stone, 4 So.2d 700, 
148 Fla. 616—State ex ret Llnlck v. 
Coleman. 198 So. 100, 144 Fla. 458 
—Coleman v. State ex ret Jack- 
son. 193 So. 84, 140 Fla. 772—La 
Tour V. Stone, 190 So. 704, 139 Fla. 
681—Whitmee v. Albritton, 187 So. 
370, 136 Fla 863—Overstreet v. 
State, 184 So. 485, 134 Fla 715— 
State ex rel. Williams v. Coleman, 
180 So. 360, 131 Fla 872—State ex 
reL Adams v. Chase, 179 So. 419, 
131 Fla 186—State ex rel. Miller 
V. Coleman, 178 So. 157, 130 Fla 
637—Glidden v. Mayo, 174 So. 410. 
128 Fla 237—Tubb v. Mayo, 174 So. 
325, 128 Fla 190—^Roberts v. Schu¬ 
macher, 173 So. 827, 127 Fla 461— 
Taylor v. Chapman. 173 So. 143, 
127 Fla. 401—State ex rel. Moir v. 
Mayo. 163 So. 621, 121 Fla. 202— 
State ex rel. Padgett v. Windham, 
162 So. 601, 120 Fla 206—Lane v. 
Dowling, 157 So. 25, 117 Fla 26— 
Crosby v. Chapman, 163 So. 149, 
114 Fla 19, followed In Blair v. 
Chapman. 163 So. 307, 114 Fla 22 
—^McCreary v. Cohen, 149 So. 208, 

108 Fla. 421, followed In Bryan v. 
Cohen, 149 So. 210, 108 Fla 224, 420, 
reversed on other grounds 149 So. 
211, 108 Fla. 421, 89 A,D.R. 1001— 
Hepburn v. Chapman, 149 So. 196, 

109 Fla 133—^Bx parte Dyess, 147 

So. 211, 109 Fla 244—^Klrk v. Mor¬ 
rison, 146 So. 216, 108 Fla. 144— 
Amos V. Chapman, 146 So. 98, 108 
Fla 360—Bx parte Winn, 130 So. 
621, 100 Fla 1050—Johnson v. 

State. 128 So. 853, 99 Fla. 1311— 
Johnson v. State, 127 So. 317, 99 
Fla 711—Roberts v. State, 116 So. 
228, 95 Fla. 182—^Bx parte Amos, 
114 So. 760, 94 Fla 1023-Bass v. 
Doolittle, 112 So. 892, 93 Fla 993. 

Ga—^Fleming v. Lowry, 162 S.B. 144, 
173 Ga 894—Strickland v. Thomp¬ 
son, 116 S.B. 693, 166 Ga 125. 
Hawaii.—^In re Abreu, 27 Hawaii 237. 
Idaho.—^Bx parte Tierney, 5 P.2d 539, 
640, 6l Idaho 279, citing Oozpus 
Juxla—^Bx parte Lowe, 298 P. 940, 
60 Idaho 602—^Ex parte Bottler, 260 
P. 1095, 45 Idaho 168, citing Gozpiis 
Jozls. 

IlL—^People ex rel. Ross v. Becker, 47 
N.B.2d 476—People ex rel. Down- 
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er V. O'Brien, 26 N.E.2d 488, 3731 
Ill. 383, certiorari.dismissed Down- ! 
er V. O’Brien, 60 S.Ct. 1107, 311 U. 
S. 720, 85 L.Ed. 469. 

Ind.—In re Adams. 17 N.E.2d 839, 215 
Ind. 17—Goodman v. Daly, 165 N.B. 
906. 201 Ind. 332. 

Iowa.—^Wilson v. Haynes, 266 N.W. 
678, 218 Iowa 1370, certiorari de¬ 
nied 55 S.Ct 646, 295 U.S. 731, 79 
L.Bd. 1680—Smith v. Hollowell, 229 
N.W. 191, 209 Iowa 781—Hallway 

V, Byers, 218 N.W. 906, 205 Iowa 
936—Conkllng v. Hollowell. 214 N. 

W. 717, 203 Iowa 1374—^Purey v. 
Hollowell, 212 N.W. 698, 203 Iowa 
376, followed in Benny v. Hollo¬ 
well, 214 N.W. 496, 203 Iowa 1361, 
Peterson v. Hollowell, 214 N.W. 496 
and Marshall v. Hollowell, 214 N. 
W. 496—McBain v. Holowell, 210 
N.W. 461, 202 Iowa 391. 

Kan.—^Lang v. Amrlne, 133 P.2d 128, 
156 Kan. 382—^Buxton v. Amrlne, 
126 P.2d 381, 165 Kan. 440, cerUo- 
rari denied 63 S.Ct 45. 817 U.S. 
629, 87 L.Ed.-^Engels v. Am¬ 

rlne, 126 P.2d 379, 155 Kan. 386— 
Kesslnger v. Amrlne. 117 P.2d 565, 
164 Kan. 207—Ex parte Wheatley, 
220 P. 213, 114 Kan. 747. 

Ky.—^Department of Public Welfare 
V. Polsgrove, 63 S.W.2d 603, 250 
Ky. 517. 

Mich.-In re Stone. 294 N.W. 166, 
296 Mich. 207. 

Mont —TSix parte Solway, 265 P. 21, 
82 Mont 89—State v. Tullock, 234 
P. 277. 72 Mont 482—Ex parte 
Lockhart. 232 P. 183, 72 Mont 186. 
N.J.—^Ex parte Davis, 162 A. 188, 
107 N.J.Ea. 160. 

N.T.—^People ex rel. Reed v. Hen¬ 
drickson. 290 N.Y.S. 101, 160 Mlsc. 
825—People ex rel. Todak v. Hunt, 
276 N.Y.S. 115, 163 Mlsc. 783, af¬ 
firmed 279 N.Y.S. 720, 243 App.Dlv. 
859—^People ex rel. Seagrist v. 
Mederer. 38 N.Y.S.2d 114—People 
ex rel. Kennedy v. Hunt, 21 N.Y.S. 
2d 304, affirmed 20 N.Y.S.2d 1012, 
259 App.Div. 970. appeal denied 21 
N.Y.S.2d 393, 269 App.Div. 981. 
N.D.—^Ryan v. Nygaard, 297 N.W. 
694, 70 N.D. 687—^Reichert v. Tur¬ 
ner, 242 N.W. 808, 62 N.D. 162. 
OkL—^Ex parte Waldock, 286 P. 765, 
142 Okl. 258, dismissed Waldock v. 
Newell, 51 S.Ct 100, 282 U.S. 906. 
76 L.Ed. 797—Ex parte Tlner, 116 
P.2d 282. 72 OkLCr. 260—Ex parte 
Llnam, 109 P.2d 838, 71 OkLCr. 166 
—^Ex parte Keel, 71 P.2d 313, 62 
OkLCr. 277—Ex parte Prock, 287 P. 
1091, 46 ■ Okl.Cr. 239—^Bx parte 
Sneed, 287 P. 1062, 46 Okl.Cr. 53 
—^Ex parte Jackson, 287 P. 786, 46 
Okl.Cr. 448—^Ex parte Beckner, 264 
P. 633, 39 Okl.Cr. 185. 

Or.—Hills V. Pierce. 281 P. 662, 113 
Or. 386. 

Tenn.—^Moreland v. State ex rel. Mc¬ 
Cray. 76 S.W.2d 319, 168 Tenn. 146. 
Tex.—^Ex parte Ryan, 160 S.W.2d 793, 
142 Tex.Cr. 65—^Ex parte Roblnsom 
160 S.W.2d 791, 142 Tex.Cr. 61-- 
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Ex parte Bland, 147 S.W.2d 499, 141 
Tex.Cr. 64—^Ex parte Pruitt, 141 S. 
W.2d 333, 139 Tex.Cr. 438—Ex 

parte Seymour, 128 S.W.2d 46, 137 
Tex.Cr. 103—^Ex parte Long, 120 S. 
W.2d 1066, 136 Tex.Cr. 620—Ex 
parte Chaney, 101 S.W.2d 246, 131 
Tex.Cr. 660—^Ex parte Edglngton, 
89 S.W.2d 993, 129 Tex.Cr. 666— 
Ex parte Helton. 79 S.W.2d 139, 
140, 128 Tex.Cr. 112, citing Cor¬ 
pus Juris—^Ex parte Drenner, 67 S. 
W.2d 870, 126 Tex.Cr. 331—Ex 

parte Grundy. 8 S.W.2d 677, 110 
Tex.Cr. 367—Ex parte Matthews, 
268 S.W. 477, 96 Tex.Cr. 497. 
Utah.—Areson v. Pincock, 220 P. 603, 
62 Utah 627. 

Va—Commonwealth v. Beavers, 142 
S.E. 402, 160 Va 3.3. 

Wls.—State ex rel. Hull v. Larson. 

277 N.W. 101, 226 Wls. 686. 

29 C.J. p 42 note 33. 

“A more exact statement perhaps 
is that the court, on habeas corpus, 
will not examine the information or 
indictment further than to see that 
it affords a Jurisdictional basis for 
the conviction.*’—^Meeka v. Elalser, C. 
C.A.MO., 125 F.2d 826. 

Either before or after conviction, 
writ of habeas corpus cannot gen¬ 
erally be used to test sufficiency of 
indictment or information.—Ex parte 
King. 272 P. 389, 41 OkLCr. 241. 

Court takes no note of form of in¬ 
dictment.—^Ex parte Long, 120 S.W.2d 
1066, 136 Tex.Cr. 620—^Ex parte 

Vaughan. 246 S.W. 373, 93 TexCr. 
112 . 

App^ate courts are rUluctant to 
strike down defectively or Inartill- 
cially pleaded criminal charges that, 
if properly and timely attacked in 
trial court, would be therein subject 
to correction by way of filing of new 
and amended information or indict¬ 
ment.—State ex rel. Padgett v. Wind¬ 
ham. 162 So. 601, 120 Fla 206. 

Greatest liberality of construction 
must be Indulged in determining suf¬ 
ficiency of complaint on habeas coiv 
pus. 

CaL—^Ex parte Simmons, 260 P. 684, 
199 CaL 690—^Ex parte Stambaugh, 
4 P.2d 270, 117 CaLApp. 659. 

Mont—Ex parte Solway, 266 P. 21, 
82 Mont 89—^Ex parte Lockhart 
232 P. 183, 72 Mont 136. 

ludlotment or information which 
informs defendant of nature of accu¬ 
sation against him, which does not 
wholly fall to charge an offense, and 
which enables defendant to prepare 
his defense and protects him from 
subsequent prosecution for same of¬ 
fense, will not on habeas corpus be 
held so fatally defective as to render 
conviction and commitment rendered 
thereon void.—^McGowan v. Chase, 
182 So. 771, 133 Fla. 393—State ex 
rel. Miller v. Coleman, 178 So. 157, 
130 Fla. 637—^Taylor v. Chapman, 173 
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So. 148, 127 Fla. 401—^Amos v. Chap¬ 
man, 146 So. 98, 108 Fla. 360. 

Xf the facts alleged ‘‘squint at a 
substantive statement of the offense” 
the writ will not lie.—^Bx parte Sim¬ 
mons, 286 P. 1029. 71 CaLApp. 522 
—^Ex parte Kaster, 198 P. 1029, 62 
CaLApp. 464. 

XUformation has same force as in- 
dictment which is not reviewable on 
writ of habeas corpus.—^People ex 
rel. Smith v. Barr, 227 N.Y.S. 614, 
223 App.Div. 168. 

Only where it plainly appears on 
face of record that no crime was 
charged in an Indictment can a court 
by habeas corpus inquire into valid¬ 
ity of indictment.—^Brock v. Hud¬ 
speth, C.C.A.Kan.. Ill F.2d 447— 
Farnsworth v. Zerbst, C.C.A.Ga., 98 
F.2d 641, denying rehearing 97 F.2d 
265. 

Particular matters held Insufficient to 
support writ 

(1) Evidence on which Indictment 
found. 

U.S.—^Harkrader v. Wadley, Va., 19 
S.Ct. 119, 172 U.S. 148, 43 L.Ed. 
399—^Norris v. Hudspeth, C.C.A 
Kan., 114 F.2d 1007—U. S. v. Fitz¬ 
gerald, D.aPa., 29 F.2d 673—U. S. 
V. Frankfeld, D.C.Mas8., 34 F.Supp. 
17. 

Fla.—State ex rel. Sands v. Coleman, 
4 So.2d 371, 148 Flcu 881. 

N.Y.—People v. Conklin. 26 N.Y.S.2d 
36, 261 App.Div. 1032—People ex 
rel. Seagrist v. Mederer, 33 N.Y.S. 
2d 114. 

(2) Failure of acting assistant 
county attorney signing Information 
to take oath or have deputation filed. 
—^Ex parte Grundy, 8 S.W.2d 677, 110 
TexCr. 367. 

(8) Failure of information to 
charge that prisoner was United 
States citizen.—^Archer v. Heath, C, 
C.A.Wash., 30 F.2d 932. 

(4) Failure to describe with par¬ 
ticularity place of commission of 
crime.—Bowen v. Johnson, C.C.ACaL, 
97 F.2d 860, certiorari granted Bow¬ 
en V. Johnston, 69 S.Ct 98, 306 U. 
S. 679, 83 L.Ed. 366, affirmed 69 S. 
Ct 442, 306 U.S. 19, 83 L.Ed. 456. 

(6) Failure to incorporate copy of 
forged Instrument in indictment for 
forgery and for uttering forged in¬ 
strument.—Wilson V. Aderhold, CC. 
A.Ga., 84 F.2d 806. 

(6) Indictment which alleged no 
date as to commission of offense oth¬ 
er than is formal to Indictments.— 
Forrester v. State, 93 So. 279, 18 Ala. 
App. 492. 

(7) Information not signed by 
prosecuting attorney in official ca- 
X>acity.—^Ex parte Tuvell, 256 S.W. 
463, 801 Mo. 251. 

(8) Insertion of name of county 
where offense was prosecuted, in 
place of name of state.—^Ex parte 
Tuvell, supra. 
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cumstances the detention is not without jurisdiction 
and is therefore not illegal.'^'^ 

Relief for error or irregularity in the indictment, 
information^ or complaint must be had by appeal, 
writ of error, or other proceedings for review,^® 


or by application to the trial court in which the 
charge is pending.^® Habeas corpus may not be 
used as a substitute for a demurrer or motion to 
quash an indictment or information or used in lieu 
of a writ of error or appeal on habeas corpus the 


(9) Omission of clerk to Indorse 
on information feuit that accused 
pleaded guilty.—State v. Lee, 206 
N.W. 417, 53 N.D. 427. 

(10) Omission of foreman to sign 
name to indictment below words 
“ a true bill.”—^People ex rel. Merrill 
V. Hazard, 196 N.E. 827, 361 Ill. 60. 

(11) Omission of words, “against 
the peace and dignity of the state.” 
—State V. Rice, 19 S.W.2d 227, 169 
Tenn. 473. 

(12) Want of valid filing of Infor¬ 
mation.—Gomez v. Spencer, 161 So. 
395. 113 Fla. 220. 

(13) Affidavit and Jurat bearing no 
date was fatally defective and fur¬ 
nished no proper basis for applica¬ 
tion for writ of habeas corpus.—^Ex 
parte Day, 66 S.W.2d 695. first case, 
125 Tex.Cr. 8. 

(14) Habeas corpus will not lie to 
determine whether complainant had 
actual knowledge of the facts to 
which he swore positively In the 
original complaint—^Bx parte Vaugh¬ 
an. 147 P. 124, 169 CaL 483. 

(16) Other matters see 29 C.J. p 
42 note 33 W, 

Flea of guilty Is confessloxi of 
every element of each offense well 
pleaded In both counts of Indictment, 
and the truth of the facts pleaded 
could not be challenged In a collat¬ 
eral proceeding for writ of habeas 
corpus in order to establish that In¬ 
dictment charged but a single of¬ 
fense.—^Tiller V. Hudspeth, C.C.A. 
Han., 131 F.2d 188. 

Waiver of defects by plea 
Fla.—^Lewls v. Mayo, 173 So. 346, 127 
Fla. 488. 

N.T.—^People ex reL Prince v. Bro- 
phy, 6 N.B.2d 109, 273 N.T. 90, re¬ 
versing 290 N.Y.S. 198, 247 App. 
Dlv. 630, reargument denied 16 N. 
R2d 861, 278 N.T. 704—People ex 
rel. Tralno v. Slattery, 38 N.Y.S.2d 
663. 

Pa.—Commonwealth ex rel, Jenkins 
V. Ashe, 19 A.2d 472, 341 Pa. 384, 
certiorari denied Jenkins v. Ashe, 
62 S.Ct 86, 314 U.S. 612, 86 L.Ed. 
492—^In re Halderman, 119 A. 736, 
276 Pa. 1- 

Walver of defects and objections to 
indictment or Information general¬ 
ly see the O.J.S. title Indictments 
and Informations 35 301-311, also 
31 C.J. p 871 note 30 et seq. 

▼arianoe botwaeiL pleading and proof 

(1) Where petitioner's parole was 
revoked and petitioner was ordered 
to serve out sentence for first sex 
offense only because of second con- 
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vlction of another sex offense, mo¬ 
tion for leave to file petition for writ 
of habeas corpus In supreme court 
on ground that second conviction 
was void, because of variance be¬ 
tween pleading and proof regarding 
date when second offense was com¬ 
mitted, was denied where there was 
no claim that petitioner objected to 
evidence tending to establish dif¬ 
ferent date for commission of of¬ 
fense, or that he moved for a con¬ 
tinuance to enable him to secure 
other witnesses, he did not allege 
that at time of trial he had an alibi, 
and ascertainment of facts was im¬ 
possible because petitioner did not 
furnish transcript taken at second 
trial, so that it would be improper 
to inquire whether he was denied due 
process of law In the second trial.— 
Ex parte Hull, Mich., 61 S.Ct 640, 
312 U.S. 646, 85 L.Ed. 1034, rehear¬ 
ing denied 61 S.Ct 828. 312 U.S. 
716, 85 L.Ed. 1146. 

(2) Defendants who were convict¬ 
ed of stealing mail matter were not 
entitled to writ of habeas corpus on 
ground that excerpts from stenogra¬ 
pher's report of testimony taken at 
trial purported to show that but 
three mail sacks were stolen at one 
time from their particular location, 
rather than six as charged by the in¬ 
dictment, where defendants pleaded 
I guilty to each of counts under which 
they were convicted, and there was 
no showing that prosecution could 
not have proved the crimes alleged, 
which proof the pleas made unneces¬ 
sary, and where transcript furnished 
purported to be no more than a par¬ 
tial transcript.—McKee v. Johnston, 
C.C.A.Cal., 126 F.2d 282, certiorari 
denied 62 S.Ct 1306, 816 U.S. 702, 
86 L.Ed. 1771. 

77. Fla—State ex reL Linick v. 
Coleman. 198 So. 100, 144 Fla 468. 

29 C.J. P 43 note 84. 

78. U.S.—Huntley v. Schllder, aC 
A.Okl., 126 F.2d 260—^Rosenhoover 
V. Hudspeth. C.C.A.Kan., 112 F.2d 
667—^Leonard v. Hudspeth, C.CA.. 
Kan.. 112 F.2d 121. 

Cal.—^Ex parte Rlssman, 261 P. 727, 
87 CalA.pp. 176. 

Ind.—^In re Adams, 17 N.H.2d 839, 
215 Ind. 17. 

Tex.—^Ex parte Seymour, 128 S.W.2d 
46, 137 Tex.Cr. 103—^Ex parte Mea¬ 
dows, 100 S.W,2d 702, 181 Tex.Cr. 
692—^Ex parte Jarvis. 8.S.W.2d 84. 
109 TexCr. 52. 57 A.L.R. 82—Ex 
parte Oates, 238 S.W. 980, 91 Tex. 
Cr, 79. 

29 C.J. p 42 note 33. 
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Existence of other remedy generally 
see supra §§ 7, 8. 

79. U.S.—Welch v. Hudspeth, C.C.A. 
Kan., 132 F.2d 434—^Evans v. U. 
S., C.C.A.Fla, 86 F.2d 316—^Burton 

V. Smithers, C.C.AVa, 31 F.2d 
966—^Brown v. White, C.C.A.Kan., 
24 F.2d 892—Cronin v. Ennis, C.C. 
A.Neb., 11 r.2d 287—Weedin v. 
Moy Fat, C.CA.Wash., 8 F.2d 488 
—Ex parte Finn, D.C.Ky., 16 F. 
Supp. 1. 

Cal.—^Ex parte Basham, 74 P.2d 781, 
24 Cal.App.2d 285. 

D.a—Bostic V. Rives, 107 F.2d 649, 
71 APP.D.C. 2, certiorari denied 60 
S.Ct 693, 809 U.S. 664, 84 L.Ed. 
1011 . 

Fla—Craton v. Sinclair, 11 So.2d 475 
—Overstreet v. State, 184 So. 485, 
134 Fla 716—Carson v. Mayo, 174 
So. 416, 128 Fla 247—Taylor v. 
Chapman. 173 So. 148, 127 Fla 401 
—Gomez v. Spencer, 161 So. 395, 
113 Fla 220—^Young v. State, 121 
So. 468, 97 Fla. 214, denying re¬ 
hearing 120 So. 326, 97 Fla. 215. 
Mich.—^Ex parte Kruslewicz^ 248 N. 

W. 664, 263 Mich. 74. 

N.J.—Ex parte Davis, 162 A. 188, 
107 N.J.Eq. 160. 

N.Y.—^People ex rel. Wiener v. Barr, 
228 N.Y.S. 192, 228 App.Dlv. 810. 
reversing 225 N.Y.S. 346, 131 Misc. 
80, and affirmed 162 N.E. 641, 248 
N.Y. 601—^People ex rel. Flinn v. 
Barr, 251 N.Y.S. 116, 140 Mlsc. 422, 
affirmed 252 N.Y.S. 988, 234 App. 
Dlv. 682, reversed on other grounds 
181 N.E. 64, 259 N.Y. 104—People 
ex rel. Lalley v. Barr, 261 N.Y.S. 
116, 140 Mlsc. 422, affirmed 252 
N.Y.S. 937, 234 App.Dlv. 682, re¬ 
versed on other grounds 181 N.E. 
64, 269 N.Y. 104. 

Tex.—^Ex parte Brown, Cr., 166 S.W. 
2d 718—^Bx parte Grundy, 8 S.W. 
2d 677, 110 TexCr. 867—^Ex parte 
Oates, 238 S.W. 930, 91 TexCr. 
79. 

29 C.J. p 43 note 37. 

aa U.S.—Goto V. Lane, Hawaii, 44 
S.Ct. 526, 266 U.S. 393, 68 DEd. 
1070—Farnsworth v. Zerbst, C.C.A. 
Ga, 97 F.2d 265, rehearing denied 
98 F.2d 641—Craig v. U. S.. CCA. 
CaL, 89 F.2d 980—Walters v. Hill, 
D.CPa, 9 F.Supp. 921—Salinger v. 

U. S., C.C.A.La, 295 F. 498, re¬ 
versed on other grounds Salinger 

V. Lolsel, 44 act 519, 265 U.S. 224, 
68 L.Ed. 989—^Ex parte Brede, D.C. 
N.Y., 279 F. 147, appeal dismissed 
Brede v. Powers, 43 S.Ct 358, 261 
U.S. 626, 67 L.Ed. 834, and affirmed 
44 S.Ct. 8, 268 U.S. 4, 68 L.Ed. 
182. 
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question is not whether the indictment is vulner- ruled, especially where its ruling has been sustained 
able to direct attack by motion or demurrer but on appeal.®^ 

whether it is so fatally defective as to deprive the ... 

court of jurisdiction.®^ The sufficiency of the in- On the other hand, where the indictment, infor- 
dictment or information ordinarily will not be re- mation, affidavit, or complaint is fatally defective 
viewed on habeas corpus where the trial court has and void, relief may be had on habeas corpus,®® 


Alaska.—Guidon! v. Wheeler, 5 Alas¬ 
ka 229. 

Cal.—parte Stambaugrh, 4 P.2d 
270, 117 Cal.App. 659—^Ex parte 
McDonald, 260 P. 842, 86 Cal.App. 
362—Ex parte Pappas, 207 P. 485, 
57 Cal.App. 438—Ex parte Kaster, 
198 P. 1029, 52 Cal.App. 454. 

Pla.—State ex rel. Linlck v. Coleman. 
198 So. 100. 144 Fla. 458—La Russa 
V. State, 196 So. 302, 142 Fla. 504— 
Dykes v. Chapman, 189 So. 28. 137 
Pla. 766—^Patterson v. Christensen, 
183 So. 18, 133 Fla. 816—State ex 
rel. Williams v. Coleman, 180 So. 
360, 131 Pla. 872—Tubb v. Mayo, 
174 So. 325, 128 Pla. 190—Taylor v. 
Chapman, 173 So. 143, 127 Fla. 401 
—^Williams v. Mayo, 172 So. 86, 126 
Fla. 871—Neel v. Mayo, 172 So. 
84, 126 Fla. 869—State ex rel. Pad- 
grett V. Windham, 162 So. 501, 120 
Pla. 206—Crosby v. Chapman, 153 
So. 149, 114 Fla. 19, followed in 
Blair V. Chapman, 153 So. 307, 114 
Pla. 22—^Hepburn v. Chapman, 149 
So. 196, 109 Fla. 133—^Lehman v. 
Sawyer, 143 So. 310, 106 Pla. 396. 

Ill.—People V. Fisher, 135 N.E. 751, 
303 111. 430. 

Mont.—^Ex parte Solway, 265 P, 21, 
82 Mont 89. 

N.T.—^People ex rel. Luciano v. Mur¬ 
phy, 290 N.T.S. 1011, 160 Mlsc. 673, 
affirmed 292 N.Y.S. 844, 249 App. 
Div. 879. 

Okl.—^Ex parte Jaokson, 287 P. 786, 
46 Okl.Cr. 448. 

Tex.—^Ex parte Grundy, 8 S.W.2d 677, 
110 TexCr. 367. 

29 C.J. p 42 note 33, p 25 note 4 [c]. 

Habeas corpus to correct errors and 
Irregrularltles generally see supra 
S 15. 

Objections to indictment or Informa¬ 
tion see the C.J.S. title Indictments 
and Informations S§ 193-227, also 
31 C.J. p 793 note 69 et seq. 

8 L U.S.—^Hastings v, Hudspeth, C. 
C.A.EAn., 126 F.2d 194, certiorari 
denied 62 S.Ct 1295, 316 U.S. 692, 
86 L.Ed. 1762, rehearing denied 63 

S.Ct 26, 317 U.S. 706, 87 L.Ed. - 

—^Huntley v. Schllder, C.C.A.Okl., 
126 F.2d 260—Creech v. Hudspeth, 
C.C.A.Kan.. 112 P.2d 603—Knight 

V. Hudspeth. C.C.A.Kan., 112 P.2d 
137, certiorari denied 61 S.Ct 62, 
311 U.S. 681, 86 L.Ed. 439—Garri¬ 
son V. Hudspeth, C.C.A.Kan., 108 
F.2d 783—^Moore v. Aderhold, C.C. 
A.Kan., 108 F.2d 729. 

Iowa.—^McBaln v. Holowell, 210 N. 

W. 461, 202 Iowa 391. 


N.D.—Reichert v. Turner, 242 N.W. 

308, 62 N.D. 162. 

29 C.J. p 42 note 33. 

Jurisdictional defects generally see 
supra S 16. 

82. U.S.—Goldsmith v. Sanford, C.C. 
A.Ga., 132 P.2d 126—Minnec v. 
Hudspeth, C.C.A.Kan.. 123 P.2d 444, 
certiorari denied 62 S.Ct. 797, 315 

U. S. 809, 86 L.Ed. 1207, rehearing 
denied 62 S.Ct 913, 315 U.S. 831, 
86 L.Ed. 1224. 

Tex—Ex parte Wiggs, 38 S.W.2d 102, 
118 TexCr. 190. 

83. U.S.—Aderhold v. Schiltz, C.C.A. 
Qa., 73 F.2d 381—Brown v. White, 
C.C.A.Kan., 24 P.2d 392—Peterson 

V. Kelffer, D.C.N.J., 60 F.2d 469. 
Arlz.—^Ex parte Harrison, 101 P.2d 

547, 55 Arlz. 347. 

Cal.—^Ex parte Davis, 66 P.2d 302, 
13 Cal.App.2d 109—Ex parte Wat¬ 
son, 218 P. 600, 63 Cal.App. 424. 
Pla.—State ex reL Williams v. Cole¬ 
man, 180 So. 357, 131 Pla. 892— 
State ex rel. Price v. Stone, 175 
So. 229, 128 Fla. 637—State ex rel. 
Sweeting v. Chapman, 170 So. 736, 
126 Pla. 231—Skipper v. Schumach¬ 
er, 169 So. 68, 124 Fla 384, appeal 
dismissed and certiorari denied 57 
S.Ct 39, 299 U.S. 507, 81 L.Ed. 376 
—State ex rel. Blumer v. Coleman, 
168 So. 17, 124 Pla 227—Martin v. 
State, 166 So. 467, 123 Pla. 143— 
Langston v. Lundsford, 165 So. 
898, 122 Fla 813—State ex rel. 
Wentworth v. Coleman, 163 So. 816, 
121 Fla 13, 101 A.L.R. 1262—State 
ex rel. Bland y. Smith, 159 So. 28, 
118 Pla 362—State ex rel. Caccia- 
tore V. Drumright, 156 So. 721, 116 
Fla 496, 97 A.L.R 154—Gomez v. 
Spencer, 151 So. 395, 399, 113 Fla 
220, quoting Oozpuji Juris—^Hep¬ 
burn V. Chapman, 149 So. 196, 109 
Fla 133—^Kirk v. Morrison, 146 
So. 216, 108 Fla 144—Richards v. 
Mayo, 146 So. 94, 108 Fla 808, cit¬ 
ing Corpus juris—^Ex parte Reed, 
136 So. 802, 101 Pla 800—D’Alles- 
sandro v. Tippins, 183 So. 332, 101 
Pla- 1276—State ex rel. Reed v. 
Blitch, 120 So. 355, 97 Pla 260— 
Ex parte Amos, 114 So. 760, 94 Fla 
1028—^Ex parte Amos, 112 So, 289, 
93 Fla 6—State v. Mayo, 101 So. 
228, 88 Fla 96. 

Ky.—Department of Public Welfare 
V. Polsgrove, 63 S.W.2d 603, 250 
Ky. 617. 

Mo.—^Ex parte EAmstrom, 249 S.W. 
595, 297 Mo. 384—^Ex parte Sydnor, 
10 S.W.2d 63, 222 Mo.App. 798. 
Mont.—^Ex parte Lockhart, 232 P. 
188, 72 Mont 136. 
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tl.—^Ex parte Davis, 114 P.2d 186, 
72 Okl.Cr. 162—^Ex parte Pack, 1 
P.2d 817, 61 Okl.Cr. 277—Ex parte 
Jackson. 287 P. 786. 45 Okl.Cr. 448 
—Ex parte King. 272 P. 389, 41 
Okl.Cr. 241—Ex parte Thornton, 
234 P. 217, 29 Okl.Cr. 382. 

Tex.—Ex parte Bustamente, 137 S.W. 

2d 29, 138 TexCr. 396. 

W.Va—Scott v. Harshbarger, 180 S. 

E. 187, 116 W.Va 300. 

Wis.—Shinners v. State ex rel. Beh- 
llng, 266 N.W. 784. 221 Wis. 416. 

29 C.J. p 41 note 31, P 43 note 38. 
Grand Jury see supra S 29. 

Where information is insnffloient to 
confer Jurisdiction, writ of habeas 
corpus is available.—People v. Rapo- 
port, 26 N.Y.S.2d 110, 261 App.Div. 
484, dismissing appeal People v. Rap- 
paport, 16 N.Y.S.2d 882, 173 Mlsc. 
113. 

Unless Irregularity appears on faoe 
of complaint or commitment, relief 
cannot be granted In habeas corpus 
proceeding.—Mlnochian v. City of 
Paterson, 143 A. 825, 105 N.J.Law 73, 
rehearing denied 145 A. 869. 7 N.J. 
Mlsc. 466, and affirmed 149 A. 61, 106 
N.J.Law 436. 

rmmunlty from prosecution 

Under statute providing that wit¬ 
ness could not be held criminally lia¬ 
ble for any fact or act touching 
which he was required to testify be¬ 
fore legislative committee, habeas 
corpus lies to secure release from 
custody under indictment founded on 
testimony given by prisoner as wit¬ 
ness before legislative committee, 
since such Immunity was Jurisdic¬ 
tional.—^Ex parte Connolly, 61 P.2d 
490, 16 Cal.App.2d 709. 

Defects held sufficient to support 
writ 

(1) Complaint fatally defective in 
that Jurat bore Improper date.—^Ex 
parte Salamy, 147 S.W.2d 487, 141 
TexCr. 91. 

(2) Information not signed by 
county attorney, and his name not 
signed by duly appointed and quali¬ 
fied assistant.—Ex parte Long, 223 
P. 710, 26 Okl.Cr. 259. 

(3) Informations charging felon¬ 
ies, one signed by assistant state at¬ 
torney and other in state attorney’s 
name by assistant, were void, entit¬ 
ling prisoner to discharge.—State ex 
rel. Ricks v. Davidson, 163 So. 588. 
121 Fla. 196. 

(4) Grand Jury without Jurisdic¬ 
tion to return indictment because ex¬ 
clusive Jurisdiction to try cause was 
in city court.—^People ex reL Mor- 
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even where a conviction is on a plea of guilty.®^ 
The writ lies where there is a total absence of an 
indictment, information, or complaint, as the case 
may be, invoking the jurisdiction of the court,®5 
or where the prosecution is on information in cases 
where it is required to be by indictment,®® or is 
on complaint where the constitution requires a pre¬ 
sentment, indictment, or information,®^ or where the 
conviction is without presentment or indictment by 
a grand jury as required by the constitution,®® or 
where petitioner is held for, or convicted of, an of¬ 
fense not charged or included in the indictment, 
information, or complaint.®® 


Partial invalidity. An accused is not entitled to 
be released on habeas corpus because of void counts 
in the complaint, information, or indictment where 
his detention may be sustained under a valid count.®® 

Courts of limited jurisdiction. In some jurisdic¬ 
tions it has been held that an affidavit, information, 
or complaint on which a criminal prosecution in a 
court of limited jurisdiction is based must set forth 
the facts and circumstances essential to the juris¬ 
diction; otherwise, the question may be raised by 
writ of habeas corpus.®^ 


rlson y. Pollack, 34 N.Y.S.2d 841, 264 
App.Dlv. 92, affirmed 43 N.E.2d 831, 
289 N.Y. 600. 

(5) Unauthorized alteration of in¬ 
dictment or information.—State ex 
rel. Wentworth v. Coleman, 163 So. 
316, 121 Fla 13, 101 A.L.R. 1252. 

(6) Other defects see 29 C.J. p 43 
note 38 [e]. 

mformatlon based on nnconstitiLtlon^ 
al intezxosratlon 

Where relator claimed to have 
been unconstitutionally interrogated 
in John Doe proceeding when defi¬ 
nitely suspected of crime and that 
therefore he could not be lawfully 
tried or convicted on information 
subseQuently filed, and relator’s mo¬ 
tion to quash information was de¬ 
nied and he was in jail unable to 
make bond, question raised was Ju¬ 
risdictional in essence, so that case 
was proper one for habeas corpus. 
—State ex rel. Poach v. Sly, 267 N. 
W. 113, 63 S.D. 162. 

84i Mich.—^Ex parte Bourne, 2 N.W. 

2d 439, 300 Mich. 338. 

Mo.—^Ex parte Sydnor, 10 S.W.2d 63, 
64, 222 Mo.App. 798, citing Corpus 
JtirlSa 

N.Y.—^People ex rel. Prudhomme v. 
Superintendent of New York State 
Reformatory for Women at Bed¬ 
ford Hills, 21 N.Y.S.2d 563. 

29 O.J. p 43 note 39. 

86 . Mo.—^Ex parte Glenn, App., 78 
S.W.2d 108. 

Okl.—^Ex parte Sneed, 269 P. 156, 38 
Okl.Cr. 81. 

Pa.—Commonwealth v, Wideman, 
Super., 28 A.2d 801. 

29 C.J. p 43 note 40. 

That XLO indictment or Information 
was pending at term to which recog¬ 
nizance was returnable did not au¬ 
thorize release on writ of habeas 
corpus after filing of valid informa¬ 
tion.—Schwartz v. Dutro, Mo., 298 
S.W. 763. 

Kost or destroyed complaint 

The fact that complaint charging 
petitioner with assault and battery, 
and warrant of arrest, had either 
been taken from Justice’s files, mis¬ 
filed, or lost, would not entitle pe¬ 


titioner to release in habeas corpus 
proceeding on ground that record in 
justice’s court did not show offense 
with which petitioner was charged 
and of which he was convicted, and 
that hence a plea of former Jeopardy 
would not be supported in a second 
prosecution for the same offense, 
since the contents of a lost or de¬ 
stroyed writing may be proved by 
parol.—^Ex parte Pate, 92 P.2d 643, 33 
Cal.App.2d 641. 

Convlctlou OIL plea of guilty 

Under P.S. § 241, Act of April 16. 
1907 (P.Li. p 62), a conviction upon 
a plea of guilty in the absence of 
an indictment is void on habeas 
corpus, unless the district attorney 
prepares a bill of indictment in the 
usual form, and the plea of guilty is 
indorsed thereon.—Commonwealth ex 
rel. Moore v. Ashe, 19 A.2d 784, 341 
Pa. 556—Commonwealth ex rel. Den- 
de V. Ashe, 20 A.2d 802, 144 Pa.Super. 
698—Commonwealth ex rel. Slifko v. 
Ashe, 20 A.2d 799, 144 Pa.Super. 593 
—Commonwealth ex rel. Plnan v. 
Ashe, 18 A.2d 328, 143 Pa.Super. 
471—Commonwealth ex rel. Banky v. 
Ashe, 16 A,2d 668, 142 Pa.Super. 396 
—Commonwealth ex rel. Conrad v. 
Ashe. 15 A.2d 926, 142 Pa.Super. 264 
—Commonwealth ex rel. Campbell v. 
Ashe, 16 A.2d 409, 141 Pa.Super. 408 
—Commonwealth ex rel. Mayemick 
V. Ashe, 12 A.2d 462, 189 Pa.Super. 
421—Commonwealth v. Francies, 63 
Pa.Super. 278, distingruished In Com¬ 
monwealth V. Francies, 58 Pa. Super. 
266. 

Xfifonnatlon aocusliig person of pre- 
vlouji oouvlotlonB 

Where relator applying for a writ 
of habeas corpus did not contend 
that crimes for which he was sen¬ 
tenced were not within statute au¬ 
thorizing a sentence of life impris¬ 
onment for a fourth offense and did 
not complain that he was not the 
defendant convicted in prior proceed¬ 
ings or that record was in any re¬ 
spect deficient, omission, if any, of 
an information with notice filed by 
the district attorney was harmless 
error, since relator’s identity as the 
person formerly convicted was re- 
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quired to be regarded as acknowl¬ 
edged or confessed within statute, 
and presumably he was cautioned 
by the court as provided in the stat¬ 
ute.—Commonwealth ex rel. Dugan v. 
Ashe, 19 A.2d 461, 342 Pa. 77. cer¬ 
tiorari denied Dugan v. Ashe, 62 S. 
Ct. 69, 314 U.S. 610, 86 L.Ed. 491, 
rehearing denied 62 S.Ct. 294, 314 U. 
S. 712, 86 L.Ed. 567. 

80. Mont.—In re Durbon, 26 P. 442, 
10 Mont. 147. 

Affidavit or Indictment 

Provisions of the 1927 Compiled 
General Laws relative to proceed¬ 
ings in courts of county Judges and 
Justices of the peace still govern 
prosecutions in such courts, since no 
other method has been provided for 
prosecution of criminal cases there¬ 
in, and the revision of Florida stat¬ 
utes, reenacting all such provisions 
of the compiled general laws, was 
enacted and adopted as the statute 
law of the state subsequent to adop¬ 
tion of statute providing for trial of 
criminal offenses on indictment or 
information, so that a conviction in 
county Judge's court of Marlon coun¬ 
ty on a charge made in affidavit, 
rather than in indictment or infor¬ 
mation, filed in such court was not 
unlawful so as to warrant accused’s 
release from custody on habeas cor¬ 
pus.—State ex rel. Oliver v. Moor¬ 
head, Fla., 10 So.'2d 676. 

87. Okl.—^Ex parte Hammond, 264 
P. 769, 36 OkLCr. 387. 

8 & U.S.—U. S. V. De Walt. Wyo., 
9 S.Ct. Ill, 128 U.S. 393, 32 L.Ed. 
486. 

29 C.J. p 44 note 42. 

89. Cal.—^Ex parte Cirro, 243 P. 888, 
76 Cal.App. 142. 

29 C.J. p 44 note 43. 

9a Cal.—^Ex parte Moffett, 64 P.2d 
1190, 19 Cal.App.2d 7. 

(ja.—^Morgan v. Lowry, 149 S.E. 37, 
168 Ga. 723, appeal dismissed Mor¬ 
gan v. State of Georgia, 60 S.Ct. 
238, 281 U.S. 691, 74 KEd. 1120— 
Bennett v. Lowry, 146 S.E. 605, 167 
Ga. 347. 

91. La.—State v. Rose. 82 So. 165, 
125 La. 1080. 
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Statutory provisions. By statute, in some states, 
inquiry on habeas corpus into the legality of de¬ 
tention under an indictment or information is sub¬ 
stantially prohibited.^ 2 

In some jurisdictions the statutes provide that 
when an indictment or information is filed and de¬ 
fendant is in custody under a capias he may apply 
for a writ of habeas corpus, attacking the indict¬ 
ment or information, or he may move to quash the 
indictment or information and bring it on to be 
heard before the trial court having jurisdiction, and 
in the event of an adverse ruling, he may, if in cus¬ 
tody, apply for a writ of habeas corpus.^^ Such 
statutes have been held valid® ^ and do not accord 
accused any new rights or privileges not thereto¬ 


fore available.® 5 Under such statutes accused may 
test the sufficiency of an indictment or information 
where it entirely fails to charge a criminal of¬ 
fense,®® but, where the sufficiency of the indict¬ 
ment or information is challenged by motion in the 
trial court, petition may not substitute habeas cor¬ 
pus for an orderly appeal.®^ 

Issuance by federal courts where detention under 
state authority. Where the state court has juris¬ 
diction, the federal courts ordinarily will not issue 
the writ of habeas corpus to test the sufficiency of 
the indictment, information, or complaint.®® The 
determination of the state court as to the sufficiency 
of an indictment or information is final and, in the 


Wliether act obarered coxistitiitea 
an offense may be determined on ha¬ 
beas corpus.—^Ex parte Roquemore, 
131 S.W. 1101. 60 Tex.Cr. 282. 82 
L..R.A..N.S., 1186. 

Juvenile court 

Merely charging* a juvenile with 
being a delinquent and incorrigible 
child is insufficient to constitute the" 
basis of a valid Judgment under Ver¬ 
non Code Cr.Proc.Annotl916. art 
1199. requiring the pleading in a 
prosecution under the Juvenile Act 
to set forth the act or acts claimed 
to have been committed by accused 
to constitute him an incorrigible 
child, and for failure so to charge 
the child will be released on habeas 
corpus from detention under an or¬ 
der of the Juvenile court.—^Bx parte 
Roach, 221 S.W. 976, 87 TexCr. 370. 
XU California 

(1) On habeas corpus the question 
of the sufficiency of the complaint in 
inferior courts may be considered 
and the prisoner will be discharged 
where the complaint fails to show 
an offense under the laws of the 
state.—^Ex parte Greenall. 96 P. 804. 
153 CaL 767, 770—^Ex parte Kearny. 
65 Cal. 212—^Ex parte Meisner, 86 
P.2d 124, 80 Cal.App.2d 290—^Ex parte 
Stewart, 37 P.2d 699. 2 Cal.App.2d 
252—29 C.J. p 44 notes 45>47. 

(2) However, It has been held that 
the writ cannot be made to serve 
the office of a demurrer, and, if the 
complaint discloses an attempt to 
charge an offense, habeas corpus 
will not lie because it is defectively 
and inartlflclally drawn.—Ex parte 
Simmons, 260 P. 684, 199 Cal. 690— 
Ex parte Dal Porte, 244 P. 355, 198 
CaL 216—^Ex parte Von Perhacs, 212 
F. 689, 190 Cal. 364—^Ex parte Clark, 
109 P.2d 407, 42 Cal.App.2d 674— 
Ex parte Boza, 106 P.2d 29, 41 CaL 
App.2d 26—^Ex parte Adams, 269 P. 
68, 85 CalA-pp. 161—^Ex parte Sim¬ 
mons, 286 P. 1029. 71 Cal.App. 622 
—^Ex parte Hayward, 216 P. 414, 417, 
62 CaLApp. 177—^Ex parte Avdalas, I 


102 P. 674. 10 CaLApp. 507—Ex parte 
Upson, 94 P. 865, 7 CaLApp. 531. 

(3) '‘There is a marked trend in 

the decisions toward a more liberal 
application of the rule as stated in 
Ex parte Kearny ... [55 CaL 

212] and Ex parte Qreenall . . . 

[96 P. 804, 163 Cal. 767]. Indeed we 
feel constrained to say that the rule 
of those cases has been whittled 
down by Judicial construction until 
it has become a mere shadow line 
of authority.**—^Ex parte Hayward, 
supra. 

(4) *Tn following the decisions in 
the Kearney Case and the Greenall 
Case, the court should not go so 
far as to consider that all allegations 
omitted which make a complaint 
subject to demurrer constitute es¬ 
sential elements of the complaint. 
. • . As we understand it, the cor¬ 
rect rule is that, if the complaint in 
Its charge against the defendant 
completely fails to Include some es¬ 
sential element necessary to the de¬ 
scription of a criminal act, and the 
commitment has issued out of a 
Justlce*s court, or other inferior 
court of that grade, the lack of Ju¬ 
risdiction is established. In such a 
case, habeas corpus is an appropriate 
remedy.'* Ex parte Hernandez, 220 
P. 423, 424, 64 Cal.App. 71. 

98. Kan.—Buxton v. Amrine, 125 P. 
2d 381, 166 Kan. 440, certiorari 
denied 63 S.Ct. 45, 317 U.S. 629, 87 

L.Ed.-^Ex parte Wheatley, 220 

P. 213, 114 Kan. 747. 

Okl.—^Ex parte Brewer, Cr., 129 P.2d 
199. 

29 C.j. p 44 note 48. 

93. Fla.—Jones v. Cook, 200 So. 866, 
146 Fla. 253. 

Whether habeas oorpns may be 
snooessfiUly used, to test the suffi¬ 
ciency of the charge on which peti¬ 
tioner is in custody depends on the 
degree of Infirmity of the indictment 
or information.—Jones v. Cook, su¬ 
pra. 


94. Fla—Jones v. Cook, supra 
Fortlon of statute held nncoustltiu 

tlonal 

That portion of statutory provision 
which authorizes accused, whose mo¬ 
tion to quash indictment or Informa¬ 
tion has been denied, to apply for a 
writ of habeas corpus to test the 
sufficiency of the charge cannot be 
given effect under state constitution, 
since such procedure would penult a 
superior court to review an order of 
an inferior court in other than ap¬ 
pellate proceeding.—Jones v. Cook, 
supra 

95. Fla—Jones v. Cook, supra 

96. Fla—^Klttleson v. State, 9 So. 2d 
807. 

97. Fla—^Albritton v, Hoyt, 11 So. 
2d 474. , 

98. U.S.—Cole V. Van Horn, C.C,A 
Colo., 67 F.2d 736, certiorari denied 
64 S.Ct. 658, 291 U.S. 681, 78 L.Ed. 
1069, and Stebblns v. Van Horn, 54 
S.Ct. 658, 291 U.S. 681, 78 L.Ed. 
1069—Hawk v. Hollowell, P.C. 
Iowa, 1 F.Supp. 885. 

Jurisdiction of federal courts to re¬ 
lease person detained under state 
authority see infra §§ 62-66. 
Exercise of Jurisdiction by federal 
courts to release persons In custo¬ 
dy under state authority see supra 
§ 4 b. 

Habeas corpus camiot be made 
substitute fox writ of error so as to 
procure single federal Judge* to pass 
on sufficiency of indictment in state 
court.—^Hawk v. Hollowell, supra 
Failure of Indictment to allege 
venue does not deprive state court 
of Jurisdiction, and, in habeas corpus 
proceedings wherein only question 
reviewable Is Jurisdiction of court 
whose Judgment is challenged, suffi¬ 
ciency of indictment falling to allege 
venue cannot be called In question.— 
Knewel v. Egan, S.D., 46 S.Ct. 622, 
268 U.S. 442, 69 L.Ed. 1036, revers¬ 
ing, D.a, Egan v. Knewel. 298 F. 
784. 
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absence of a denial of equal protection of the laws, 
it will not be reviewed by the federal courts.®® 

§ 21. Trial Generally 

Errors of procedure occurring cn the trial are not 
ground for habeas corpus. 


§ 21 

Habeas corpus ordinarily will not lie in behalf of 
a prisoner confined in execution on a criminal judg¬ 
ment as a means of reviewing errors of procedure 
occurring on, or preliminary to, the trial,i for in 
such cases there is usually another adequate remedy. 


99. U.S.—Cole V. Van Horn, C.C.A. 
Colo., 67 F.2d 735, certiorari denied 
64 S.Ct 558. 291 U.S. 681. 78 L.Ed. 
1069, and Stebblns v. Van Horn, 
54 S.Ct. 658, 291 U.S. 681, 78 L.Ed. 
1069. 

1 . U.S.—Johnson y. Zerbst. Ga., 58 
S.Ct 1019, 304 U.S. 458, 82 Li.Ed. 
1461, reverslngTi C.C.A., 92 F.2d 748, 
affirmlngr, D.C., Bridwell v. Ader- 
hold, 13 F.Supp. 253, certiorari 
granted Johnson y. Zerbst, 58 S.Ct 
610, 303 U.S. 629, 82 L..Ed. 1089, 
set aside Bridwell y. Zerbst, 97 F.2d 
992, reversing, D.C., Bridwell y. 
Aderhold, 13 F.Supp. 253—Moore v. 
King, C.aA.Mo.. 130 F.2d 857—Be¬ 
zel V. Hudspeth, C.C.A.Kan., 126 F. 
2d 585—Caballero y. Hudspeth, G 
C.A.Kan., 114 F.2d 545—Leonard y. 
Hudspeth, C.GA.Kan., 112 F.2d 121 
—In re Edwards, C.C.A.MO., 106 
F.2d 537—^Whitney y, Zerbst, C.G 
A.Kan.. 62 F.2d 970—^Fenton y. Ad¬ 
erhold, C.C.A.Ga.. 44 F.2d 787— 
Blair V. White, GGA^Kan., 24 F.2d 
323—^Ex parte Brede, D.GN.Y., 279 

F. 147, appeal dismissed Brede y. 
Powers. 43 S.Ct. 368, 261 U.S. 626, 
67 L.Ed. 834, and affirmed 44 S.Ct 
8 , 263 U.S. 4, 68 L.Ed. 132. 

Arlz.—Smith y. Warren, 80 P.2d 394, 
52 Arlz. 237—^Ex parte Brown, 8 P. 
2d 453, 39 Arlz. 545. 

Cal.—^Ex parte Coon, 112 P.2d 767, 
44 Cal.App.2d 531—^Ex parte Gu¬ 
tierrez, 36 P.2d 712, 1 CaLApp.2d 
281—^Ex parte Strofl, 22 P.2d 770, 
182 Cal.App. 851—^Ex parte Mur¬ 
phy, 248 P. 1044, 79 CaLApp. 64— 
Ex parte Northcott, 235 P. 458, 71 
CaLApp. 281. 

B.C.—Curtis y. Rives, 128 F.2d 936, 
75 U.S.APP.D.G 66, affirming, D. 

G, In re Curtis, 36 F.Supp. 408. 
Ill.—^People ex rel. Wakefield y. 

Montgomery, 6 N.E.2d 868, 865 IlL 
478—People y. Fisher, 185 N.E. 
751, 803 lU. 480. 

Ind.—State ex reL Jones y. Smith, 46 
N.E.2d 203—Jones y. Dowd, 87 N. 
E.2d 68, 219 Ind. 114—Dlnkla y. 
Miles, 188 N.E. 577, 206 Ind. 124. 
Iowa.—^Dayls y. Hollo well, 250 N.W. 
647, 216 Iowa 1178, certiorari de¬ 
nied 54 S.Ct 875, 290 U.S. 703, 78 
L.Ed. 604. 

Kan.—^Ex parte Peters, 260 F. 975, 
124 Kan. 455. 

Mo.—^Bx parte Coder, 44 S.W.2d 179, 
226 Mo.App. 479. 

N.D.—^Reichert y. Turner, 242 N.W. 
308, 62 N.D. 152. 

Dkl.—Ex parte Brewer. Cr., 129 P.2d 
199—^Ex parte Williams, 106 P.2d 
524, 70 OkLCr. 377—^Ex parte New- 
- man, 94 P.2d 556, 67 Okl.Cr. 401— 


Ex parte Pike, 296 P. 529. 50 OkL 
Cr. 125—^Ex parte Sneed, 287 P. 
1062, 46 OkLCr. 63. 

Pa.—Commonwealth ex reL Lewis y. 
Ashe, 7 A.2d 296, 335 Pa. 575, cer¬ 
tiorari denied Lewis y. Ashe, 60 S. 
Ct. 182, 308 U.S. 596, 84 L.Ed. 499 
—Commonwealth ex rel. Koleg v. 
Ashe, 14 A.2d 175, 140 Pa.Super. 
215. 

29 C.J. p 44 note 49, p 33 note 39 [c] 
(9), (12)-(14>. (24), (29), (36). 
Habeas corpus to review errors and 
irregularities generally see supra 
S 15. 

Xrxegulaxltles la oalllag of term 
U.S.—Dean v. U. S.. C.GA.OkL. 83 
F.2d 68. 

Gonsolldatloa for trial 

(1) Error In consolidating several 
Indictments or Informations for trial 
Is not revlewable on habeas corpus. 
—Cahill V. Biddle, C.C.A.Kan., 13 F. 
2d 827—Cohen v. Biddle, C.GA.Kan.. 
12 F.2d 704—Cardigan v. Biddle. GG 
A.Kan., 10 F.2d 444, followed in 13 
F.2d 1020—De Bara v. U. S., Mich., 
99 F. 942. 40 GC.A. 194—Howard v. 
U. S.. Ohio, 75 F. 986, 21 GGA. 686, 
34 L.R.A. 609. 

(2) Accused who consented to be¬ 
ing tried Jointly with a fellow of¬ 
fender could not assert on habeas 
corpus that there was error in so 
trying him.—Wilson v. Pardon and 
Parole Board, 294 N.W. 145, 295 
Mich. 179. 

Transfer of Indictment to other court 
for trial 

(1) Where It appears that indict¬ 
ment found in supreme court was 
not properly transferred to county 
court for trial, relator illegally Im¬ 
prisoned on conviction In county 
court should be held for trial in su¬ 
preme court or In county court after 
proper transfer of indictment and 
he Is not entitled to release from 
custody In habeas corpus proceeding. 
—People ex reL Albanese v. Hunt, 
41 N.Y.S.2d 646, reversing 80 N.Y.S. 
2d 187, 177 Mlsc. 151. 

(2) Notation of transfer from su¬ 
preme oourt to county court for trial 
made on Indictment for second de¬ 
gree arson by special deputy county 
clerk authorized to act in behalf of 
county clerk In both county and su¬ 
preme court and accused's failure to 
challenge validity of transfer at tri¬ 
al, by motion In arrest of Judgment 
or on appeal established that Indict¬ 
ment was properly transferred so 
that accused was not entitled in ha¬ 
beas corpus proceeding to obtain re¬ 
lease from - custody or another trial 
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of indictment, although transfer was 
not noted in clerk’s minutes.—^People 
ex rel. Albanese v. Hunt, supra. 

Pallnre to serve copy of Indlot- 
ment is not ground for habeas cor¬ 
pus where there Is no mandatory ob¬ 
ligation on government to furnish 
copy and where there Is no showing 
of request for copy by petitioner.— 
Taylor y. Hudspeth, C.GA.Kan., 113 
F.2d 825. 

Contlnuanoe 

N.J.—^Ex parte Tremper, 19 A.2d 342, 
129 N.J.Eq. 274, affirming 8 A.2d 
279, 126 N.J.Eq. 276. 

Absence of Judge during trial 
U.S.—U. S. v. Valante. N.Y., 44 S.Ct. 

411, 264 U.S. 563, 68 L.Ed. 850. 
Ohio.—^Ex parte Whitmore, 29 N.E. 2d 
363, 137 Ohio St 813. 

29 GJ. p 41 note 15. 

Srror In denying application for 
change of Jndge 

Minn.—State v. McNaughton, 199 N. 

W. 103, 159 Minn. 403. 

Improper conduct of Jndge 
Idaho.—In re Green, 60 P. 82, 7 Idaho 
94. 

HIsoondnot of Jury 
U.S.—Friedberg v. U. S.. GC.A.Fla., 
69 F.2d 170. 

Granting motion for mistrial 
N.Y.—^People ex reL Totalis y. Gra¬ 
ver, 20 N.Y.S.2d 533,. 174 Misc. 325 
—^People ex rel, Epstein v. Lawes, 
297 N.Y.S. 386, 164 Misc. 68. 
Dismissal for want of prosecution 
Where Indictment was dismissed 
for want of prosecution, another dis¬ 
trict court in habeas corpus proceed¬ 
ing had no right to Inquire whether 
there was or was not warrant for 
such action, and where court subse¬ 
quently vacated its order dismissing 
the Indictment, court’s finding that 
condition on which dismissal of in¬ 
dictment was based did not actually 
exist would be accepted In habeas 
corpus proceeding, since a court hav¬ 
ing power to act has the power to 
undo its own act unless the act has 
acquired a finality which Is beyond 
the court’s reach .—^ parte Altman, 
D.GCal., 34 F.Supp. 106. 
Postponement of trial 
Allegation that trial was set for 
April 21, but was not called until 
April 27, that accused voluntsjfily ex¬ 
cused some of his witnesses' whom 
he had requested to attend and who 
were present on April 21, and that 
such witnesses returned to their 
homes and were not present when 
case was called for trial, did not 
state cause for Issuance of writ of 
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as by appeal or writ of error.2 Habeas corpus usu- or preliminary to trial, 8 the admission or exclusion 
ally will not lie to review the rulings of the trial of evidence,^ witnesses,® the submission of the case 
court with respect to motions or pleas made during 


habeas corpus.— 'Ex. parte Demaurez, 
C.C.A.Wash.. 106 P.2d 467. 

SepaxatioxL of Jnrors 
Defendant convicted of murder Is 
not entitled to dischargre on habeas 
corpus because Jury were permitted 
to separate without admonition, since 
remedy for correction of such error 
was not by habeas corpus, but by 
motion for new trial, and. if such 
motion were denied, by appeal.—In re 
Bundy, 58 P.2d 80, 144 Kan. 64. 
Befusal of oonxt to enter notice of 
appeal 

One giving notice of appeal in open 
court from Judgment of conviction 
may by proper proceeding compel 
trial Judge who willfully refuses to 
enter the notice to do so, but not by 
writ of habeas corpus .—Ex parte 
Johnson, 128 S.W.2d 806, 137 Tex.Cr. 
144. 

a. U.S.—U. S. V. Valante. N.Y., 44 
S.Gt 411. 264 U.S. 663. 68 L.Ed. 
860—^Piice V. Johnston, CC.A.Cal., 
125 F.2d 806, certiorari denied 62 
S.Ct. 1106, 316 U.S. 677, 86 L.Ed. 
1750, rehearing denied 62 S.Ct. 1289, 
316 U.S. 712, 86 L.Ed. 1777. 

Ohio.—^Bx parte Whitmore, 29 N.E. 
2d 363, 137 Ohio St. 313—Thomas 
V. Cowdrey, 13 Ohio App. 69. 
Existence of other remedy generally 
see supra §5 7, 8. 

3. U.S.—^Van Meter v. Snook, C.C.A. 

G^a., 16 F.2d 377. 

Withdrawal or change of plea 

(1) Whether trial court abused Its 
discretion in refusing to allow ac¬ 
cused to withdraw a plea of guilty 
was a matter which should properly 
be brought to criminal court of ap¬ 
peals by appeal and not by habeas 
corpus.—^Ex parte Vanderburg, 117 P. 
2d 650. 73 OkLCr. 21. 

(2) Where one petitioning for writ 
of habeas corpus alleged that right 
to withdraw plea of guilty had been 
arbitrarily refused him, but tran¬ 
script attached to petition revealed 
that, when Judge asked whether ac¬ 
cused wanted to withdraw his plea, 
accused merely asked whether it 
could stand for a ''couple of more 
days" and failed to explain why he 
so desired, no right of accused was 
denied since no motion for change 
of plea had been made, and hence 
writ was properly denied.—Crockett 
V. Johnston, C.C.ACal., 109 F.2d 444, 
certiorari denied 60 S.Ct. 975, 810 U. 
S. 626, 84 Ii.Ed. 1397. 

(3) Trial court’s ruling on appli¬ 
cation to withdraw plea of not guilty 
to information on merits for purpose 
of filing motion to quash or set aside 
information cannot be reviewed In 
habeas corpus proceeding.—Ex parte 
Robinson, 41 P.2d 127, 66 Okl.Cr. 404. 


(4) Errors in allowing withdrawal 
of plea of autrefois acquit and ac¬ 
cepting plea of guilty cannot be re¬ 
viewed in habeas corpus proceedings. 
—Bertsch v. Snook. C.C.A.Ga., 36 F. 
2 d 165. 

(5) Trial court’s refusal to permit 
withdrawal of plea of nolo conten¬ 
dere which was entered in conspiracy 
prosecution knowingly and deliber¬ 
ately and without undue coercion 
and which was sought to be with¬ 
drawn after departure of govern¬ 
ment’s witnesses was an exercise of 
discretion which another court could 
not overrule on habeas corpus.— 
Farnsworth v. Sanford, CC.A.Ga., 
116 F.2d 376, affirming, D.C., 33 F. 
Supp. 400, certiorari denied 61 S.Ct. 
1109, 313 U.S. 686, 85 L.Ed. 1541, re¬ 
hearing denied 62 S.Ct 54, 314 U.S. 
708, 80 L.Ed. 565. 

(6) Supreme court will hear objec¬ 
tion to ruling of Justice refusing mo¬ 
tion to change plea of nolo conten¬ 
dere to plea of guilty, on petition 
for writ of habeas corpus.—In re 
Lannl, 131 A. 62, 47 R.I. 168. 
Preliminary orders made by different 

department of court 
There being but one superior court, 
fact that preliminary orders were 
made in departments other than that 
in which the trial of a criminal 
case was held is not ground for ha¬ 
beas corpus.—^In re Newcomb, 106 
P. 1042, 66 Wash. 396. 

4, U.S.—Burall v. Johnson, C.C.A. 
Cal., 134 F.2d 614—Baker v. Hud¬ 
speth, C.C.A.Kan., 129 F.2d 779, 
certiorari denied Baker v. Hunter, 
63 S.Ct. 201, 317 U.S. 681. 87 L.Ed. 

-rehearing denied 63 S.CL 264, 

317 U.S. 711, 87 L.Ed. - — 

Schramm v. Brady, C.C.A.Md., 129 
F.2d 108, certiorari denied 63 S. 

Ct 68, 317 U.S. 632, 87 L.Ed. - 

—^Price V. Johnston, C.aA.Cal., 126 
F.2d 806, certiorari denied 62 S. 
Ct. 1106, 816 U.S. 677, 86 L.Ed. 
1750, rehearing denied 62 S.Ct. 
1289, 316 U.S. 712, 86 L.Ed. 1777 
—Farnsworth v. Sanford, C.C.A. 
Ga., 116 F.2d 375, affirming, D.C., 33 
F.Supp. 400, certiorari denied 61 S. 
Ct. 1109, 813 U.S. 686, 86 L.Ed. 
1541, rehearing denied 62 S.Ct. 54, 
314 U.S. 708, 86 L.Ed. 666—Tay¬ 
lor V. Hudspeth, C.C.A,Kan., 113 F. 
2d 825—^Moore v. Aderhold, C.C.A. 
Kan., 108 F.2d 729. 

Cal.—^Ex parte Faruql, 31 P.2d 1092, 
138 CcLl.App. 108, modified on other 
grounds 32 P.2d 648, 138 CaLApp. 
108. 

D.C.—Curtis V. Rives, 123 F.2d 936, 
76 U.S.APP.D.C. 66, affirming, D.C, 
In re Curtis, 36 F.Supp. 408. 
Idaho.—Ex parte Speer, 28 P.2d 289, 
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243, 63 Idaho 293, citing Corpuff 
Juris. 

Kan.—Childs v. Amrlne, 125 F.2d 349, 
165 Kan. 383. 

Mich.—In re Stone, 294 N.W. 166, 296 
Mich. 207. 

Miss.—^Wall V. Quin, 114 So. 744, 148 
Miss. 336. 

Okl.—^Ex parte Thomas, 37 P.2d 829, 
66 Okl.Cr. 268. 

Pa.—Commonwealth ex rel. Alkens v. 
Ashe, 9 A.2d 201, 137 Pa.Super. 
392. 

Tex.—^Ex parte Lipscomb, 239 S.W. 

1101, 111 Tex. 409. 

29 C.J. p 47 note 70. 

Evidence wrongfUUy obtained 
U.S.—Price v. Johnston, CC.ACal., 
125 F.2d 806, certiorari denied 62 

S.Ct. 1106, 316 U.S. 677, 86 L.Ed. 
1760, rehearing denied 62 S.Ct. 
1289, 316 U.S. 712, 86 L.Ed. 1777. 
Cal.—^Ex parte Pollzzotto, 206 P. 
676. 188 Cal. 410. 

Admissibility of evidence obtained 
under promise of immunity by an 
Investigative officer is an issue which 
must be raised on trial, and the 
court’s ruling is revlewable on ap¬ 
peal but not by habeas corpus.— 
Vermillion v. Zerbst, C.C.A.Ga., 97 F. 
2d 347. 

Involuntary confession 

One convicted of crime is not at 
liberty to prove on his petition for 
writ of habeas corpus that his con¬ 
fession, admitted in evidence on trial 
for such crime, was involuntary.—p 
Wllcoxon V. Aldredge, 15 S.E.2d 873, 
192 Ga. 634. 

Objection to method of proof of 
prior conviction, by introduction of 
certified copies of Judgments of con¬ 
viction and by having an expert com¬ 
pare fingerprints made by defend¬ 
ant with certified copies of finger¬ 
prints furnished by various prisons 
of which petitioner was alleged to 
have been an Inmate, could not be 
raised in habeas corpus proceeding. 
—In re Stone, 294 N.W. 166, 296 
Mich. 207. 

Ruling on question of evidence be¬ 
fore trial may not be had by means 
of habeas corpus.—Shelton v. Cole¬ 
man. 187 So. 266, 136 Fla. 626. 

& Competenoy of witness 

U.S.—Thouvenell v. Zerbst, CQA. 

Kan., 83 F.2d 1003. 

Befusal of court to issue process 
(1) The fact that petitioner was- 
denied the right to have compulsory 
process of witnesses in his behalf 
was the proper subject of review by 
appeal or writ of error and could 
not be urged as a ground for the 
Issuance of a writ of habeas corpus, 
particularly where petitioner was 
represented by counsel of his own. 
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to the jury,® or the giving of instructions.*^ 

On the other hand, disregard of mandatory re¬ 
quirements essential to jurisdiction to proceed with 
the trial will support habeas corpus,® as where the 
proceedings are so irregular and defective as not 
to constitute a trial.® 


Federal courts where detention under state au- 
thority. Errors committed during the trial of ac¬ 
cused in a state court ordinarily are not reviewable 
by habeas corpus in the federal courts.^® However, 
the federal courts may grant the writ where the 
trial in the state court is in violation of the Four- 


choice and he did not allege that l 
he made application for compulsory 
process or that the court refused to 
Issue it—^Bozel v. Hudspeth, C.CA. 
Kan., 126 F.2d 585. 

(2) In prosecution for violation of 
statute penalizing persona refusing 
to be sworn or answer questions be¬ 
fore legislature or committee there¬ 
of, refusal to indorse subpoena for 
witnesses residing outside county 
was not prejudicial, as respects de¬ 
fendants* right to habeas corpus, 
where facts which were expected to 
be proved by such witnesses were 
that purpose of committee was to 
harass and destroy certain organiza¬ 
tion, relief officials, and others, since 
such evidence would not constitute 
a defense, nor would It tend or assist 
toward such end.—^Ex parte Coon, 
112 P.2d 767, 44 Cal.App.2d 531. 

(3) Other cases see 29 C.J. p 33 
note 39 [c] (25). 

FaUnre of witness present at trial to 
testify 

Where It appeared that wife of ac¬ 
cused was In courtroom during mur¬ 
der trial ^d it did not appear that 
there was any tender of her testi¬ 
mony or of sworn testimony by ac¬ 
cused, accused was not entitled to 
discharge on habeas corpus on 
ground that wife, who was an eye 
witness and would have testified that 
accused killed deceased in self-de¬ 
fense, was precluded from so tes¬ 
tifying, or that accused was as such 
precluded from testifying under oath. 
—^Holley V. Lawrence, Ga., 22 S.E. 
2d 164. 

6. Pa.—Commonwealth ex rel. Al- 
kens V. Ashe, 9 A.2d 201, 137 Pa. 
Super. 392. 

Motion to disnaiss prosecution 
Cal.—^Ex parte Venable, 2frl P. 781, 
86 Cal.App. 585. 

Puerto Rico.—^Ex parte de la Rosa, 
7 Puerto Rico 353. 

Motion to direct verdict 
U.S.—Capone v. Aderhold, CC.A.Ga., 
66 F.2d 130, affirming, D.C., 2 F. 
Supp. 280. 

Construction placed by trial court 
on evidence adduced at a hearing on 
petitioner's motion to dismiss an 
Information charging him with a 
certain olfense is not binding on su¬ 
preme court on habeas corpus.—^Ex 
parte Russo, 88 P.2d 963, 104 Colo. 
91. 


7. U.S.—Garrison v. Hudspeth, CC.' 
A.Kan., 108 F.2d 733. 

29 C.J. p 33 note 39 [c] (26). 

Failure to give instructions to jury 
Ga—Wells v. Pridgen, 114 S.B. 356, 
154 Ga 397. 

Error In prescribing punishment 
Okl.—^Ex parte Newman, 94 P.2d 656, 
67 Okl.Cr. 401—Ex parte Pike, 296 
P. 629, 60 Okl.Cr. 126. 

8. Cal.—^Ex parte Tipton, 129 P.2d 
41. 64 Cal.App.2d 306. 

29 C.J. p 44 note 50. 

Absence of accused 

(1) Conviction of accused in his 
absence may warrant relief on ha¬ 
beas corpus.—Ex parte Tipton, su¬ 
pra 

(2) However, accused is not enti¬ 
tled to release from conviction for 
absence from portion of trial due to 
voluntarily becoming Intoxicated.— 
Ex parte Cassas, 13 S.W.2d 869, 112 
Tex.Cr. 100. 

9. Cal.—In re Williams. 190 P. 163,1 
183 Cal. 11. 

Minn.—State ex rel. Dunlap v. 
Utecht, 287 N.W. 229, 206 Minn. 
41. 

Ohio.—State ex rel. Burnett v. Neut- 
zenholtzer, 26 Ohio N.P.,N.S., 472. 
29 CJ. p 44 note 51. 

Accused under influence of drug 
A prisoner allegedly tried and con¬ 
victed while she did not know what 
was going on because of Influence 
of drug which had been administered 
to her without her knowledge and 
consent would be entitled to have 
conviction set aside, if allegations 
were true.—Sanders v. Allen, 100 F. 
2d 717, 69 App.D.a 307. 

Misconduct of Jury and others 
Where collateral attack on con¬ 
viction was based on allegations of 
misconduct of the jury, the marshal 
and his deputies, and it was alleged 
that the facts relied on were dis¬ 
covered subsequent to the trial, con¬ 
viction, affimaance and commitment, 
an inquiry conducted by trial court 
was an appropriate exercise of the 
extraordinary remedy afforded by ha¬ 
beas corpus.—^Baker v. Hudspeth, C. 
C.A.Kan., 129 F.2d 779, certiorari de¬ 
nied Baker v. Hunter, 63 S.Ct. 201, 

317 U.S. 681, 87 L.Ed. -rehearing 

denied 63 S.Ct. 264, 317 U.S. 711, 87 
L. Ed. - 

la U.S.—^Andrews v. Swartz, N.J., 
15 S.Ct. 389, 156 U.S. 272, 39 L. 
Ed. 422—^Dunn v. Lyons. C.C.A. 
La., 23 F.2d 14, certiorari denied 48 
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S.Ct. 306, 276 U.S. 622, 72 UEd. 
736—Johnson v. Middlebrooks, C. 
C.A.Ga., 21 F.2d 964—^People ex rel. 
Albanese v. Hunt, D.C.N.Y., 34 F. 
Supp. 444—^Ex parte Berman, D.C. 
Md., 14 F.Supp. 716—Stephenson v. 
Daly, D.C.Ind., 1 F.Supp. 866. 
Failure to furnish copy of iudlct. 
ment 

XT. S.—^Ex parte Novotny, C.C.A.I11., 
88 F.2d 72. 

Consolidation of indictments 
U.S.—^Ashe V. U. S. ex rel. Valotta, 
Pa.. 46 S.Ct. 333, 270 U.S. 424, 70 
L.Ed. 662, reversing, D.C., U. S. 
ex rel. Valotta v. Ashe, 2 F.2d 
735. 

Continuance 

U.S.—Wilson V. Lanagan, D.C.Mass., 
19 F.Supp. 870, affirmed, C.C.A., 99 
F.2d 644, certiorari denied 59 S.Ct. 
486, 306 U.S. 634, 83 L.Ed. 1035. 
Admission or rejection of evidence 
U.S.—^Wright V. Brady, C.C.A.Md„ 
129 F.2d 109. 

InBtmctlons 

U. S.—^Ex parte Novotny, C.C.A.I11., 
88 F.2d 72—Ex parte Sullivan, C. 
C.A.Arlz., 83 F.2d 796. 

Separation of jurors 

The facts that two jurors in mur¬ 
der prosecution In state court, while 
visiting scene of the crime, alleged¬ 
ly separated from others and dis¬ 
cussed the case with each other In 
a wash room, and that defendant was 
not present at all times during the 
trial, did not justify granting of 
habeas corpus by federal court.— 
Elliott V. Commonwealth of Ken¬ 
tucky, D.C.Ky., 45 F.Supp. 902. 
waiver 

(1) Where defendant's attorney 
was present when deputy jailer Im¬ 
properly pointed out bullet holes In 
wall to jury visiting scene of mur¬ 
der but made no objection then or 
during trial, the objection was 
“waived” and could not subsequent¬ 
ly be raised in habeas corpus pro¬ 
ceeding in federal court.—Elliott v. 
Commonwealth of Kentucky, supra. 

(2) In murder prosecution, where 
record did not show that any mo¬ 
tion was made for continuance by 
reason of absence of material wit¬ 
ness, or that affidavit was filed to 
show what testimony such witness 
would give, absence of such witness 
was “waived** as grounds for habeas 
corpus after conviction unless it 
had some effect as newly discovered 
evidence.—^EUllott v. Commonwealth 

V. Kentucky, supra. 
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teenth Amendment to the United States Constitu¬ 
tional Nevertheless, under the rules stated supra 
§ 4-h, the federal courts will not interfere, in the 
absence of exceptional circumstances, with the reg¬ 
ular course of procedure in the state courts, but will 
leave petitioner to exhaust his remedies in the 
state tribunals and to seek a review in the United 
States supreme court of the decision of the highest 
court of the state.i^ In exceptional cases, however, 
the federal courts may intervene,as where the 
remedies in the state courts are inadequate,!^ or they 
have declined to grant relief.i^ 


§ 22. Defenses 

Matters of defense, such as Insanity or the statute 
of limitations, ordinarily are not revlewable by habeas 
corpus. 

The writ of habeas corpus ordinarily will not lie 
to review the sufficiency of a defense.!® Matters 
of defense will not generally be reviewed by habe¬ 
as corpus in advance of trial.!^ The existence of 
a defense, which would have been good if pleaded, 
usually is not ground for habeas corpus to secure 
release from imprisonment under the judgment,!^ 


11. U.S.—^Amrlne v. Tines, C.C.A. 
Kan., 181 F.2d 827—U. S. ex rel. 
Buchalter v. Lowentlial, C.C.A.N.T., 
108 F.2d 863. 

Due process of law In trial of crim¬ 
inal cases see Constitutional Law 
S 591. 

Jurisdiction of federal courts where 
person detained under state au¬ 
thority in violation of federal con¬ 
stitution see Infra 9 65. 

Fresence of acoiuad 

Claim that record in state courts 
where defendant had been convicted 
of murder did not affirmatively show 
that he was present at trial was In¬ 
sufficient showing^ to Justify Inter¬ 
vention of federal court In habeas 
corpus proceeding on ground that de¬ 
fendant had been deprived of fair 
trial.—Fx parte Sullivan, C.C.A.Ariz., 
83 F.2d 796. 

12 . U.S.—^Mooney v. Holohan, 56 S. 
Ct. 840, 294 U.S. 103, 79 L.Ed. 791, 
98 A.L.R. 406, rehearing denied Fx 
parte Mooney, 65 S.Ct. 611, 294 U. 
S. 732, 79 L.Bd. 1261—Johnson v. 
Wilson, D.C.Ala., 45 F.Supp, 697, 
affirmed, C.C.A., 131 F.2d 1. 

ncere aUegatloii that pnbUo opliu 
Ion was such as to prevent a fair 
^rlal was not sufficient to authorize 
Intervention to prevent trial in state 
court. U.S.C.A.Const Amend. 14.— 
U. S. ex rel. Buchalter v. Lowenthal, 
aC.AN.T., 108 r.2d 863. 

13. U.S.—^Downer v. Dunaway, C.C. 
A.Ga.., 58 F.2d 686, conformed to, 
D.C., 1 F.Supp. 1001. 

Trial dominated by spirit of mob 
violence 

U.S.—^Downer v. Dunaway, supra. 

1 ^ U.S.—^Downer v. Dunaway, su¬ 
pra. 

One has no legal remedy, as re¬ 
spects habeas corpus, where relief 
sought may be granted or withheld 
at will.—^Downer v. Dunaway, supra. 

16. U.S.—^Moore v. Dempsey, Ark., 
43 S.Ct. 266, 261 U.S. 86, 67 L. 
Fd. 643—Jones v. Commonwealth 
of Kentucky, C.C.A.Ky., 97 F.2d 
386—^Ex parte Sharp, D.aKan., 33 
F.Supp. 464. 

16. Fla.—State ex rel. Price v. 
Stone, 176 So. 229, 128 Fla. 687— 


White V. Penton, 110 So. 638, 92 
Fla. 837. 

Amnesty see Infra § 29. 
Constitutionality of statute or oi> 
dlnance see supra S 18. 

Former Jeopardy, conviction, or ac- 
aulttal see Infra § 23. 

Failure to plead pending bankruptcy 
proceedings 

A Judgrment debtor, who was com¬ 
mitted to Jail on a close Jail cer¬ 
tificate, was not entitled to release 
on habeas corpus because of acci¬ 
dent or mistake resulting In failure 
to plead pending bankruptcy pro¬ 
ceedings as defense to action where¬ 
in Judgment was rendered.—Fx parte 
Thompson, 9 A2d 107, 111 Vt. 7. 

17. U.S.—U. S. V. Groves, D.C.Pa, 
18 F.Supp. 3. 

Arlz.—State v. Grantham, 249 P. 758, 
80 Arlz. 591. 

CaL—Ex parte Vitalie, 4 P.2d 171, 117 
CaLApp. 653—^Ex parte Gibson, 248 
P. 1046. 78 CaLApp. 794. 

Fla.—^Brown v. Watson, 166 So. 827, 
116 Fla 66—^Lehman v. Sawyer, 143 
So. 310, 106 Fla 396. 

Okl.—^Bx parte Scherer, 62 P.2d 660, 
60 Okl.Cr. 196—^Ex parte Wood, 
206 P. 641. 21 OkLCr. 262. 

Tex—^Ex parte Morrell, 118 S.W.2d 
316, 136 TexCr. 179. 

Remedy in trial court as precluding 
habeas corpus generally see su¬ 
pra 9 7. 

Contention that relator alone was 
charged with conspiracy and there¬ 
fore no crime at all was a matter 
of defense and could be raised only 
before the trial court and not be¬ 
fore the supreme court on writ of er¬ 
ror seeking review of Judgement in 
habeas corpus proceeding remanding 
relator to custody of officer.—People 
ex reL Poncher v. Toman, 20 N.E.2d 
679, 371 Ill. 276. 

Whether petitioner was Indian and 
exempt from vagrranoy law was not 
determinable by habeas corpus, be¬ 
ing determinable In prosecution.—^Ex 
parte Latourell, 296 P. 621, 112 Cal. 
App. 186. 

18. U.S.—Willis V. White, C.C.A. 
Kan., 31 F.2d 980. 

CaL—^Ex parte Vitalie, 4 P.2d 171, 
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173, 117 CaLApp, 553, citing Cor¬ 
pus Juris. 

Ga—Stanley v. Beavers, 139 S.B. 344, 
164 Ga. 702. 

Ind.—State v. Hiatt, 136 N.B. 677„ 
192 Ind. 164. 

Kan.—In re Johnson, 230 P. 67, 117 
Kan. 136. 37 AL.R. 1114, quoting 
Corpus Juris. 

N.T.—^People ex rel. Haines v. Hunt, 
242 N.T.S. 106, 229 App.Div. 419, 
followed in People ex rel. Scrum 
V. Hunt, 244 N.T.S. 790, 230 App. 
Dlv. 801. 

Pa—Stein v. McNeil, 87 Pittsb.Leg.J,. 
39. 

Tex—Ex parte Hobbs, 167 S.W.2d 
397, 143 TexCr. 100—Ex parte- 

McKenzie, 28 S.W.2d 133, 116 Tex 
Or. 144. 

29 C.J. p 44 note 62. 

Defenses cannot be reserved as: 

grounds of attack In hab|as corpus 
on the Judgment after rendition.—^ 
In re Abreu, 27 Hawaii 237—29 C. 
J. p 18 note 27. 

After plea of grtiUty 

(1) In prosecution for forging 
check, contention that person held 
out as slgrning check was not au¬ 
thorized to do so was foreclosed by 
accused's plea of guilty, and could, 
not be raised In habeas corpus pro¬ 
ceeding.—Buckner v. Aderhold, C.a 
AGa. 73 F.2d 266. 

(2) A defendant who pleaded 
guilty to Indictment containing six. 
counts on which he was sentenced 
was not entitled to release on ha¬ 
beas corpus on ground that he did 
not know that he was pleading guilty 
to six different counts, since defend-- 
ant was presumed to have been, 
aware of what he was pleadlng- 
grullty to.—Commonwealth ex rel. 
Jenkins v. Ashe, 19 A2d 472, 841 
Pa 334, certiorari denied Jenkins v. 
Ashe, 62 S.Gt 86. 314 U.S. 612, 86 
L.Ed. 492. 

(8) Relator, by pleading guilty to- 
crime of robbery first degrree while 
armed with dangerous weapon, not. 
only admitted his guilt of such crime, 
but also that at time of commission 
thereof he was armed with danger¬ 
ous weapon, and could not raise is¬ 
sue that he was not armed in ha^- 
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whether such defense is in abatement or in bar^® 
and whether the question raised is one of fact de¬ 
pendent on the evidence®® or one of law for the 
court,where such defense does not go to the ju¬ 
risdiction.®® Where a matter of defense has been 
urged before the trial court and determined ad¬ 
versely to the petitioner, his remedy ordinarily is by 
appeal or writ of error and not by habeas corpus.®® 

Alibi. Habeas corpus is not the proper proceed¬ 
ing to try the question of alibi.®^ 

Insanity or imbecility as a defense in a criminal 
case ordinarily affords no ground for the writ ei¬ 
ther before trial or where not raised at trial after 
judgment.®® A determination by the trial court on 
the issue of insanity adverse to the petitioner usu¬ 
ally is not reviewable on habeas corpus, the remedy 
ordinarily being by appeal or writ of error.®® 

Statute of limitations. The statute of limitations 
as a mere matter of defense ordinarily is not a 
ground for discharge on habeas corpus either pre- 
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liminary to trial or after judgment®^ The trial 
court's adverse ruling on the issue of limitations 
ordinarily may not be reviewed on habeas corpus, 
for the reason that another remedy, as by appeal or 
writ of error, is available,®® However, there is au¬ 
thority that the petitioner is entitled to his dis¬ 
charge on habeas corpus where the statute of lim¬ 
itations has run;®® and, where the statute of limi¬ 
tations is jurisdictional and not a mere matter of 
defense, accused may be released on habeas cor¬ 
pus.®® 

Issuance by federal courts where detention under 
state authority. Prior to trial in the state court, 
the federal courts will not release accused merely 
because he asserts that he has a defense based on 
a provision in the federal constitution or laws.®^ 
After conviction in the state court defenses based 
on federal rights must be shown to have been inade¬ 
quately protected in the state court, not merely in¬ 
adequately presented, before resort may be had to 


beas corpus proceedings.—^People ez 
rel. Codoluto v. Martin. 28 N.Y.S.2d 
865. 262 APP.D1V. 934. 

19. U.S.—Haas v. Henkel, N,T.. 80 
S.Ct. 249. 216 U.S. 462. 64 Ii.Ed. 
569. 17 Ann.Cas. 1112. 
ao. Pa.—Stein v. McNeil, 87 Plttsb. 
Leg.J. 89. 

29 C.J. p 45 note 56. 

21. Wash.—In re Hamilton, 106 P. 
1046. 56 Wash. 405. 

29 C.J. p 45 note 66. 

22. Cal.—Ex parte Vltalie. 4 P.2d 
171. 178. 117 CaLApp. 658. citing 
Corpas Jarls. 

Pa.—Stein v. McNeil. 87 Ptttsb.Leg. 
J. 89. 

29 C.J. p 45 note 57 [a]. 

23. U.S.—Whitney v. Zerbst. C.C.A. 
Kan.. 62 P.2d 970—Van Meter v. 
Snook, C.C.A.Ga.. 16 P.2d 377. 

Existence of other remedy general¬ 
ly see supra §S 7, 8. 

24. Ill.—People V. Meyerlng. 181 N. 
E. 620. 349 Ill. 198. 

Mass.—Ex parte Germain, 155 N.E. 

12. 258 Mass. 289. 51 A.L.H. 789. 

26. U.S.—Hall V. Johnston, C.O.A. 
Cal., 86 F.2d 820—^Fenton v. Ader- 
hold. C.C.A.G€L, 44 F.2d 787. 

Cal.—^Ex parte Gibson, 248 P. 1046, 
78 CaLApp. 794. 

Okl.—Ex parte Gilbert. Ill P.2d 206, 
71 Okl.Cr. 268—^Ex parte Tandell, 
22 P.2d 114, 64 OkLCr. 867. 

29 C.J. p 45 note 61. 

Wilt Is not available to show de¬ 
fense was not waived by plea of 
guilty or to raise the auestlon, 
where there waa a trial and defense 
was either waived or decided ad¬ 
versely to accused.—^Hall v. John¬ 
ston, aC.A.CaL, 91 F.2d 368. 


26. U.S.—Whitney v. Zerbst, C.C.A. 
Kan.. 62 F.2d 970. 

Minn.—State ex reL Novak v, Utecht. 
281 N.W. 776, 208 Minn. 448. 

27. U.S.—U. S. ex rel. Hassell v. 
Mathues. P.C.Pa., 27 F.2d 187. 

Ark.—^Freeman v. City of Benton, 
89 S.W.2d 738, 191 Ark. 1181. 

Fla.—State ex rel. Silverman v. 
Coleman. 190 So. 811, 189 Fla. 656 
—Spencer v. Gomez, 164 So. 858, 
862, 114 Fla. 688, citing Ck>xpns 
Jarla—Gomez v. Spencer, 161 So. 
396, 118 Fla. 220—^French v. Tur¬ 
ner, 137 So. 621, 103 Fla. 426. 

Kan.—^In re Johnson, 230 P. 67, 117 
Kan. 186, 87 A.Ii.H. 1114, quoting 
Corpus Jnzls. 

29 G.J. p 45 note 68. 

Where dependent on question of 
fact, defense of limitations cannot be 
reviewed by habeas corpus.—^Martin 
V. Biddle, C.C.A.Kan., 16 F.2d 118, 
followed In Martin v. XJ. S., C.C.A. 
Okl., 33 F.2d 1022. 

Pormer Jeopardy and statute of Uaiu 
itations as analogous 
As respects habeas corpus the de¬ 
fenses of statute of limitations and 
former Jeopardy are closely analo¬ 
gous and are governed by the same 
principles of law. Both are de¬ 
fenses. and they are defenses of 
the same general character.—In re 
Johnson, 230 P. 67, 117 Kan, 136. 
87 A.L.R. 1114. 

One who pleaded guilty cannot by 
habeas corpus secure release by 
showing that prosecution was barred 
by limitations at time he was ar¬ 
rested.—In re Wooner, 117 P.2d 608, 
154 Kan. 211. certiorari denied Woon- 
er V. Amrine. 62 S.Ct. -488, 314 U.S. 
697, 86 L.Ed. 667—^In re Johnson, 
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280 P. 67, 117 Kan. 136. 87 A.L.R. 
1114. 

Supreme Gonrt will not try Issue 
of existence of exoeptlon prevent¬ 
ing run ni ng of statute of limitations 
for prosecution where no evidence 
was presented to it, other than let¬ 
ters tending to show absence from 
the state.—^Knight v. Miles, 272 S.W. 
922. 308 Mo. 538. 

28. U.S.—Capone v. Aderhold, ac.A. 
GCL, 71 F.2d 160. certiorari denied 

65 S.Ct. 115, 293 U.S. 598, 79 L.Ed. 
691—Capone v. Aderhold, C.C.A.Ga.. 

66 F.2d 180, affirming, D.C., 2 F. 
Supp. 280. 

29. U.S.—^U. S. ex rel. Hassell v. 
Mathues, D.aPa., 27 F.2d 137. 

Tex.—^Bx parte Hoard, 140 S.W. 449, 
63 Tex.Cr. 519. 

Wls.—^Pepin v. State ex rel. Cham¬ 
bers, 259 N.W. 410, 217 Wls. 668. 

80. Cal.—^Ex parte Connolly, 61 P. 
2d 490, 16 Cal.App.2d 709—^Ez 
parte Davis, 66 P.2d 302. 13 Cal. 
App.2d 109, stating that Ex parte 
Blake. 102 P. 269, 155 Cal. 586. 18 
Ann.Cas. 816, has been overruled In 
so far £LS it held that the statute 
was merely a matter of defense. 
Nature of statutes of limitations In 
criminal cases see Criminal Law S 
223. 

31. U.S.—U. S. V. Lewis, Pa., 26 S. 
Ct. 229, 200 U.S. 1, 60 L.Ed. 343— 
Ex parte Crouch, 5 S.Ct. 96, 112 
U.S. 178, 28 L.Ed. 690. 

Jurisdiction of federal courts to re¬ 
lease persons in custody of state 
see Infrk §§ 62-65. 

Exercise of Jurisdiction by federal 
court to release person in state 
custody see supra 9 4 b. 
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the remedy of habeas corpus in the federal courts.^^- 
Insanity of the prisoner is not ground for habeas 
corpus in the federal courts.^s 
A determination by the state court that accused 
had fled from justice, and that limitations were 
therefore tolled, was binding on both accused and 
the federal court to which the petition for habeas 
corpus was presented.®^ 

§ 23. -Former Jeopardy 

The defense of former Jeopardy or of former ac¬ 
quittal or conviction generally Is not available as a 
ground for habeas corpus, although In some Instances, 
Including cases In which the trial court has ruled on the 
plea, the writ has been granted. 

The defense of former jeopardy or of former ac¬ 


quittal or conviction, discussed in Criminal Law §§’ 
238-299, 438-447, ordinarily does not entitle the, 
prisoner to be discharged on habeas corpus.®® The 
defense ordinarily is not ground for habeas corpus 
prior to the second trial®® or after judgment, where^ 
the defense was not pleaded.®"^ 

On the other hand, the writ may issue, in some- 
jurisdictions at least, in certain exceptional circum-- 
stances,®® and notwithstanding that the plea of for¬ 
mer jeopardy is available as a complete remedy on- 
a second trial.®® The writ has been granted and 
the prisoner discharged on this ground in exception¬ 
al cases where the facts could not be materially 
changed, and other remedies were inadequate un¬ 
der the circumstances of the case.^® Thus it has 


32. U.S.—^Morton v. Henderson, C. ] 

C.A.Ga., 123 F.2d 48. | 

33. Matter shonld be called to at¬ 
tention of governor or the state 
court.—Grant v. Richardson, C.C.A. 
S.C., 129 F.2d 105. 

34. U.S.—Taylor v. O'Grady, C.C.A. 
Neb., 113 F.2d 798. 

State laws as rules of decision In 
federal courts see Federal Courts 
§§ 165-190. 

35. U.S.—^Beard v. Sanford, C.C.A. 
Ga., 106 F.2d 141—Kaatel v. U. S., 
C.C.A.N.T., 30 F.2d 687. 

Cal.—^Bx parte Harron, 217 P. 728, 
731, 191 Cal. 467. citing Corpus 
Juris—^Ex parte Newell, 206 P. 61. 
188 Cal. 608—^Ex parte Perry, 270 
P. 996. 94 Cal.App. 235. 

Fla.—^Lehman v. Sawyer, 143 So. 
310, 106 Fla. 396. 

Ga.—^Harris v. Whittle, 10 S.E.2d 
926, 927, 190 Ga. 860. citing Cor- 
pus Juris, and appeal dismissed 61 
S.Ct 443. 311 U.S. 622, 85 L.Ed. 
396. 

Kan.—^Ex parte Phillips, 7 Kan. 48. 
N.T.—^People ex rel. Brinkman v. 
Barr. 222 N.Y.S. 490, 491, 129 Misc. 
701, citing Corpus Juris and af¬ 
firmed 225 N.Y.S. 886, 222 App.Diy. 
729, affirmed 161 N.E. 444, 248 N.Y. 
126. 

N.D.—Ryan v. Nygaard, 297 N.W. 
694, 703, 70 N.D. 687, citing Corpus 
Juris. 

Okl.—^Ex parte Hanners, 230 P. 281. 
28 OkLCr. 203. 

Or.—Claypool v. McCauley, 283 P. 
751, 762, 131 Or. 371, citing Cor¬ 
pus Juris. 

Pa.—Commonwealth v. Richards, 118 
A. 433. 274 Pa. 467. 

Tex.—^Ex parte Hamlin, 152 S.W.2d 
334, 142 Tex.Cr. 185—Ex parte Bar- 
ganier, 23 S.W.2d 366, 113 Tex.Cr. 
495, followed in Ex parte Bar- 
ganler, Cr.. 23 S.W.2d 366, Ex parte 
Williams, Cr., 23 S.W.2d 366, 2 
cases, Ex parte Crawford, Cr., 23 
S.W.2d 366, Ex parte Sampson, Cr., 
23 S.W.2d 367, 2 cases, and Ex 


parte Spurrier. Cr., 23 S.W.2d 367 
—Mollohan v. State, 10 S.W.2d 86, 
110 Tex.Cr. 452. 

29 C.J. p 45 note 63. 

36b Tex.—^Ex parte Hunt, 40 S.W. 
2d 134, 118 Tex.Cr. 163—Mollohan 
V. State. 10 S.W.2d 86. 110 Tex.Cr. 
452. 

Remedy in trial court as precluding 
habeas corpus generally see supra 
S 7. 

SetentloiL for retrial 
Okl.—^Ex parte Wood. 206 P. 641, 21 
OkLCr. 252. 

Pa.—Commonwealth v. Egan, 126 A. 
488, 281 Pa. 251. 

Where accused pleaded former 
jeopardy in trial court, habeas cor¬ 
pus will not lie pending a ruling on 
the plea by the trial court.—^Ex 
parte Perry, 270 P. 996, 94 Cal.App. 
235. 

Prior acquittal because of Insanity 

Defendant who was acquitted of 
murder charge, on ground of in¬ 
sanity at time of killing and at time 
of trial, could not raise issue in ha¬ 
beas corpus proceeding that acquit¬ 
tal was an adjudication of not guilty 
by reason of Insanity in second pros¬ 
ecution for murder of second man 
seven minutes after murder of which 
defendant was acquitted, but should 
raise such defense in trial of second 
prosecution on the merits.—^Ex parte 
Hamlin, 162 S.W.2d 334, 142 Tex.Cr. 
185. 

37- Minn.—State ex rel. Dunlap v. 
Utecht, 287 N.W. 229. 206 Minn. 
41. 

Mo.—^Ex parte Dixon, 52 S.W. 2d 181, 
330 Mo. 652. 

Okl.—^Ex parte Zeligson, 287 P. 731, 
47 OkLCr. 45. 

Flea of guilty 

U.S.—Bracey v. Zerbst, C.C.A.Kan„ 
93 F.2d 8—^U. S. ex rel. Slmkoff 
V. Mulligan. C.C.A.N.Y.. 67 F.2d 
321. 

N.D.—^Ryan v. Nygaard, 297 N.W. 
694, 70 N.D..687. 
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Utah.—In re Barton, 21 P. 9'98> 6 
Utah 264. 

Waiver 

(1) Where defendant in criminal 
prosecution did not plead former 
Jeopardy, the right to that defense 
was waived, and could not be raised 
in a subsequent habeas corpus pro¬ 
ceeding. 

U.S.—Bracey v. Zerbst, C.C.A.K^» 
93 F.2d 8. 

Minn.—State ex rel. Dunlap v. 

Utecht. 287 N.W. 229, 206 Minn. 41. 
Mo.—Ex parte Dixon, 52 S.W. 2d 181, 
330 Mo. 652. 

OkL—Ex parte Zeligson, 287 P. 781r 
47 OkLCr. 46. 

(2) Where defendant pleads for¬ 
mer Jeopardy, but no finding ier 
made, failure to raise the point on 
motion for new trial or appeal con¬ 
stitutes waiver precluding the right 
to release on habeas corpus.—^Ex 
parte Harron, 217 P. 728, 191 Cal. 467. 

(3) Waiver of immunity from dou¬ 
ble Jeopardy see Criminal Law § 277. 

Where there was no showing In 
record that evidence of former Jeop¬ 
ardy had been introduced before tho 
trial court in a criminal prosecution, 
petition for writ of habeas corpus 
to the court of appeals on ground 
of former Jeopardy was denied.—^Ex 
parte Swanson, 117 P.2d 29, 46 Cal. 
App.2d 814. 

38. La.—State v. Washington, 33 La. 
Ann. 1473. 

N.Y.—^People ex rel. Hillman v. Hull. 
227 N.Y.S. 360, 131 Misc. 263—Peo¬ 
ple ex rel. Brinkman v. Barr, 222 
N.Y.S. 490. 129 Misc. 701, affirmed 
225 N.Y.S. 886, 222 App.Div. 729, 
affirmed 161 N.E. 444. 248 N.Y. 126. 

39. N.Y.—Ex parte Kuney, 5 N.Y.S. 
2d 644, 168 Misc. 285, 308, affirmed 
People ex rel. Kuney v. Adams, 9 
N.Y.S.2d 403, 266 App.Div. 802, ap¬ 
peal granted 11 N.Y.S.2d 218, 256 
App.Div. 921, affirmed 21 N.E.2d 
621, 280 N.Y. 794. 

40. Neb.—^Ex parte Resler, 212 N.W. 
766, 115 Neb, 335. 
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been held that the writ lies where the jury have 
been wrongfully discharged without a verdict after 
defendant has been placed on trial and so it has 
been held that the writ lies to discharge one who 
has been previously tried and acquitted of the same 
offense,42 or where it appears on the face of the 
record that a double conviction has been had for 
the same offense.43 Habeas corpus is a proper rem¬ 
edy where it is claimed that the prisoner has been 
placed in jeopardy for the identical offense, because, 
if such assertion is true, it is not merely a matter 
of defense which, if not properly sustained in the 
trial court, would furnish ground for appeal, but 
it goes to the continuance of jurisdiction of the 
trial court for any purpose.44 

Disposition of plea by trial court. Where ac¬ 
cused pleads former jeopardy or former acquittal or 
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conviction, see Criminal Law §§ 438-447, error com¬ 
mitted by the trial court in overruling the plea or¬ 
dinarily does not entitle him to a discharge on ha¬ 
beas corpus,45 especially where the trial court’s 
ruling is sustained by the appellate court on re- 
view.46 Nevertheless, it has been held that the ac¬ 
tion of the trial court in overruling a plea of for¬ 
mer jeopardy is reviewable on habeas corpus, at 
least where accused has exhausted his appellate 
remedies.4^ Further, where the plea of former 
jeopardy has been sustained by the trial court in a 
second prosecution but, nevertheless, accused is 
held under a third indictment or information for 
the identical offense, the court may release him on 
habeas corpus.48 

Where there has been no former jeopardy^ the 
writ will not, of course, issue on this ground.49 


N.T.—^People ex rel. Meyer v. War¬ 
den of Nassau County Jail, 199 
N.B. 647, 269 N.T. 426, reversing 
281 N.T.S. 86, 246 App.Dlv. 828— 
People ex rel. Brinkman, 161 N.B. 
444, 248 N.T. 126—People ex rel. 
Totalis v. Graver, 20 N.T.S.2d 533, 
174 Mlsc. 325. 

29 C.J. p 46 note 64. 

41. N.T.—^People ex rel. Brinkman 
V. Barr, 161 N.B. 444, 248 N.T. 126, 
affirming 225 N.T.S. 886, 222 App. 
Div. 729, which affirmed 222 N. 

T.S. 490, 129 Mlsc. 701—People ex 
rel. Wright v. Klein, 248 N.T.S. 478, 
139 Mlsc. 363—^People ex rel. Jlm- 
erson v. Freiberg, 243 N.T.S. 690, 
137 Mlsc. 314. 

29 O.J. p 46 note 66. 

Discharge of Jury pending trial as 
ground for habeas corpus see in¬ 
fra § 29. 

Dlsohargo before or after snbnilBslon 

(1) It la immaterial whether the 
discharge occurs before or after the 
case was submitted.—^People ex rel. 
Totalis V. Craver, 20 N.T.S.2d 633, 
174 Mlsc. 326—^People ex rel. Wright 
V. Klein, 248 N.T.S. 478, 139 Mlsa 
863. 

(2) Formerly where court declared 
mistrial before submission to Jury, 
claim of former Jeopardy could not 
be raised by habeas corpus, remedy 
being by plea in bar.—^People ex rel. 
Brinkman v. Barr, 222 N.T.S. 490, 
129 Mlsc. 701, affirmed 225 N.T.S. 
886, 222 App.Dlv. 729, affirmed 161 
N.B. 444, 248 N.T. 126. 

29 C.J. p 46 note 65 [c]. 

Trial before magistrate 

Habeas corpus is a proper remedy 
to secure release of defendant re¬ 
manded for retrial after magistrate 
had commenced trial, had sworn 
witness, and then declared a mis¬ 
trial for having before him defend¬ 
ant’s record of prior conviction.— 
People ex rel. Cohen v. Collins, 265 
N.T.S. 475, 238 App.Dlv. 692. 


42. Neb.—^Ex parte Resler, 212 N. 
W. 765, 116 Neb. 335. 

N.T.—^People ex rel. Pulko v. Mur¬ 
phy, 280 N.T.S. 406, 244 App.Dlv. 
382—^People ex rel. Tlcineto v. 
Brewster, 273 N.T.S. 16, 241 App. 
Div. 467. 

29 C.J. p 46 note 66. 

43. U.S.—^Ex parte Nielsen, Utah. 9 
S.Ct 672, 131 U.S. 176, 38 D.Bd. 
118—^Bx parte Snow, Utah, 7 S.Ct. 
556, 120 U.S. 274, 30 L.Bd. 668. 

44. Cal.—^Ex parte Harron, 217 P. 
728, 191 Cal 457—Ex parte O’Con¬ 
nor, 252 P. 730, 80 Cal.App. 647. 

4B. U.S.—^Van Meter v. Snook, C.C. 

A.Ga., 16 P.2d 377. 

Kan.—^In re Johnson, 230 P. 67, 117 
Kan. 136, 37 A.L.R. 1114. 

Okl.—^Bx parte Zeligson, 287 P. 731, 
47 Okl.Cr. 46—^Bx parte Wood, 206 
P. 641, 21 OklCr. 262. 

29 C.J. p 46 note 63. 

Existence of appeal or writ of error 
generally see supra 9 8. 

Implied flnding by oonrt 
Where judgment of conviction was 
rendered in superior court and de¬ 
fendants applied for writ of habeas 
corpus on ground of former Jeop¬ 
ardy, and records called for by ap¬ 
pellate court In accordance with 
court rule disclosed that no evidence 
was Introduced on plea of former 
Jeopardy, fact that superior court 
sitting without a Jury found defend¬ 
ants guilty would in effect Include 
an Implied flnding against defend¬ 
ants on Question of former Jeopardy. 
—^Bx parte Swanson, 117 P.2d 29, 
46 Cal.App.2d 814. 

46, U.S.—Craig v. U. S., C.C.A.Cal., 
89 F.2d 980. 

47. D.C—Clawans v. Rives, 104 F. 
2d 240, 70 APP.D.C. 107, 122 A.L.R. 
1436. 

OonvlotloiL la police court of Dis¬ 
trict of Columbia where application 
for writ of error to court of ap¬ 
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peals and petition for certiorari to 
the United States supreme court 
were denied may be attacked.—Claw¬ 
ans V. Rives, supra. 

Necessity for prior conviction 

A ruling that a plea of former 
Jeopardy was insufficient as mat¬ 
ter of law was reviewable on habeas 
corpus, notwithstanding that prior 
proceeding on which plea was predi¬ 
cated had not terminated in Judgment 
of conviction.—Clawans v. Rives, su¬ 
pra. 

Befnsal to consider plea eQulvaleat 
to denial 

Conviction was subject to attack 
on ground of former Jeopardy, not¬ 
withstanding that it did not ap¬ 
pear clearly in record fn proceeding 
on information on which conviction 
was had whether trial court sus¬ 
tained demurrer to plea of former 
Jeopardy or simply refused to con¬ 
sider it, since. If court did not pass 
on plea, refusal to do so was equiv¬ 
alent to holding that it was Insuffi¬ 
cient as a matter of law which hold¬ 
ing was subject to attack on habeas 
corpus.—Clawans v. Rives, supra. 

48. Kan.—^Bx parte Lewis, 102 P.2d 
981, 162 Kan, 193. 

49. U.S.—O’Brien v. Squler, C.C.A. 
Wash., 133 P.2d 123—Schultz v. 
Hudspeth. C.C.A.Kan., 123 F.2d 729, 
certiorari denied 63 S.Ct. 198, 317 

U. S. 682, 87 L.Bd.-^Duffy v. 

Hudspeth. C.C.A.Kan., 112 P.2d 659. 

N.T.—CampbeU v. Martin, 41 N.T.S. 
2d 314. 

N.D.—^Ryan v. Nygaard, 297 N.W. 

694, 70 N.D. 687. 

Federal and state offense 
N.T.—^People ex rel. Llss v. Super¬ 
intendent of Women’s Prison, 25 
N.E.2d 869, 282 N.T. 115, reversing 
13 N.T.S.2d 787. 267 App.Dlv. 865. 
Pa—Commonwealth ex rel. Garland 

V. Ashe, 26 A.2d 190, 344 Pa. 407. 
Dismissal of prosecution for sec¬ 
ond degrree burglary because of ex- 
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. Statutory provisions. Under some statutes a con¬ 
viction or, acquittal operates as a bar to a sub¬ 
sequent prosecution, so as to entitle accused to re¬ 
lease on habeas corpus.^® 

Federal courts where detention under state au¬ 
thority. Under the rules discussed supra § 4 b, in 
the absence of exceptional circumstances, the fed¬ 
eral courts will not, on the ground of double jeop¬ 
ardy, interfere with the regular course of procedure 
in the state courts, but will leave petitioner to ex¬ 
haust his state judicial remedies and to seek a re¬ 
view, in the United States supreme court, of the de¬ 
cision of the highest court of the state.5i More¬ 
over, the Fifth Amendment to the federal Consti¬ 
tution prohibiting double jeopardy is not a limita¬ 
tion on the states, see Criminal Law § 238, and it 
has been held that the claim to release because of 
double jeopardy may not properly be raised in the 
federal courts.®^ When double jeopardy does not 
factually exist, the federal courts will not release 
a person detained under state authority on the 


ground that his detention is in violation of the 
Fourteenth Amendment to the federal Constitu- 

tion.53 

§ 24. Verdict 

Habeas corpus ordinarily will not lie because of Ir¬ 
regularity, error, or Insufficiency of the verdict. 

Irregularity, error, or insufficiency of the verdict 
will not support a writ of habeas corpus.^^ An ad¬ 
verse ruling by the trial court that the verdict was 
void may not be reviewed by habeas corpus.^^ 
Where a petition in habeas corpus is filed in the ap¬ 
pellate court to test the sufficiency of the verdict 
at the same time that a writ of error is taken from 
the conviction, and both cases come on to be heard 
at the same time, the disposition of the habeas cor¬ 
pus petition will be ruled by the opinion and judg¬ 
ment in the case presented on the writ of error.^s 

If the verdict is fatally defective and void, the 
writ may be issued.®*^ Further, accused may be re- 


plratlon of term of court without a 
trial having been granted did not af¬ 
fect a second prosecution for same 
offense, containing additional charge 
of a former conviction, filed prior to 
dismissal of first prosecution, and 
defendant was not entitled to be re¬ 
leased on habeas corpus on ground 
that second prosecution could not be 
maintained after dismissal.—^Ex 
parte Warrenburg, 78 P.2d 476, 63 
Okl.Cr. 126. 

60. Act for which state could have 
asked couvletlon 

Under Gen.St.1985, 62-1449, making 
a conviction or acquittal a bar to 
subsequent prosecution for any act 
for which the state could have asked 
conviction under a former Indict¬ 
ment or Information, where within 
the space of three weeks four sepa¬ 
rate attempts were made to destroy 
a house by fire, and offenses of ai> 
son charged against accused were 
originally charged In four counts of 
a single complaint and there was no 
change, when, by a mere strategical 
maneuver of the prosecution, the 
same four Identical charges were 
filed against accused In four separate 
complaints, and evidence relied on 
for conviction on Information 
brought to trial was a purported 
confession completely covering all 
attempts, the acquittal on the one In¬ 
formation entitled accused to dis¬ 
charge In habeas corpus proceedings. 
—Claflin V. State, 119 P.2d 640, 164 
Elan. 462. 

61. U.S.—^Phillips V. McCauley, C.C. 

A-Wash., 92 P.2d 790—^U. S. v. 

Brown, C.C.A.Minn.. 231 F. 657. 

Jurisdiction of federal courts to re¬ 
lease persons in state custody see 

Infra SS 62-65. 


52. U.S.—Phillips V. McCauley, C.C. 

A.Wash., 92 P.2d 790. 

5a U.S.—^Amrine v. Tines, C.C.A. 

BZan., 131 F.2d 827. 

Double Jeopardy for same offense as 
denying due process of law see 
Constitutional Law 5 682. 

54. Cal.—^Ex parte Goetz, 117 P.2d 
47, 46 Cal.App.2d 848. 

Ohio.—Thomas v. Cowdrey, 13 Ohio 
App. 59. 

Or.—Rust V. Pratt, 72 P.2d 633, 157 
Or. 505, appeal dismissed 68 S. 
Ct 648, 303 U.S. 621, 82 L.Ed. 
1084, Jennings v. Pratt, 58 S.Ct. 
648, 303 U.S. 621, 82 L.Ed. 1084, 
Abbott V. Pratt, 58 S.Ct 648, 303 

U. S. 621, 82 L.Ed. 1084, and Tlgert 

V. Pratt 68 S.Ct 648, 303 U.S. 621, 
82 L.Ed. 1084. 

Tex.—^Bx parte Wilcox, 79 S.W.2d 
821, 128 Tex.Cr. 146. 

29 C.J. p 48 note 89. 

Xt Is not enough that verdict be 
infonualg but it must be so defective 
and uncertain that It Is void for the 
reason that Its meaning cannot be 
determined by reference to the rec¬ 
ord proper.—Ex parte Moulton, 36 P. 
2d 309, 66 OkLCr. 186. 

Where verdict is responsive to in. 
dlotment which is In substantiai 
compliance with the statute, and It 
is not shown that defendant is prej¬ 
udiced by the verdict ^or Judgment, 
petition for habeas corpus will be 
denied.—^Bennett v. Chapman, 8 So. 
2d 660, 160 Fla. 720. 

Fartloular matters held not to sus¬ 
tain writ 

(1) Misspelling of petitioner’s 
name In caption of verdict, where 
verdict referred to “the defendant'* 
and petitioner was only person on 
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trial.—^Ex parte Moulton, 36 P.2d 
309, 66 Okl.Cr. 186. 

(2) Failure to specify degree of 
guilt. 

Okl.—In re Knight, Cr., 131 P.2d 606. 
Va.—Hobson v. Touell, 16 S.B.2d 76, 
177 Va. 906. 

29 C.J. p 48 note 89 [aj (5). 

(8) Other matters see 29 C.J. p 48 
note 89 [a], [b]. 

Erroneous reduction of verdict by 
trial court from first to second de¬ 
gree burglary was not revlewable in 
habeas corpq^.—^Ex parte Passarello, 
269 P. 719, 93 Cal.App. 448. 

Beoeipt of verdict 

(1) Failure of trial court to fol¬ 
low Pen.Code § 1164, in receiving 
verdict, being merely error in exer¬ 
cise of Jurisdiction, could not be re¬ 
viewed on writ of habeas corpus, 
but should have been presented on 
appeal from Judgment.— “HI t- parte 
Northcott, 286 P. 468, 71 Cal.App. 
281. 

(2) Error, if any. In receiving ver¬ 
dict of guilty while defendant was 
not present In court, should have 
been raised by appeal, in the nature 
of a writ of error, and was not such 
a “fundamental error** as to require 
defendant*s discharge on habeas cor¬ 
pus.—Commonwealth ex rel. Aldrich 
V. Ashe, 26 A.2d 211, 149 Pa.Super. 
25. 

65. Appeal as proper remedy 
Miss.—Kelly v. Douglas, 144 So. 237, 
164 Miss. 153. 

6& Fla.—State ex rel. Herring v. 
Coleman, 179 So. 736, 131 Fla. 620. 

57- Okl.—^Ex parte Moulton, 36 P.2d 
309, 56 OW.Cr. 186. 
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leased on habeas corpus where the trial court ex¬ 
ceeds its jurisdiction by setting aside a verdict of 
not guilty.58 

§ 25. Priority of Right to Custody 

A person In the custody of one authority or court 
is not entitled to be discharged on habeas corpus on the 
ground that another authority or court has priority of 
right to custody. 

A person in the custody of one authority or court 
applying for habeas corpus has no legal interest in 
the question as to whether another authority or 
court has the right to arrest or detain him, since 
such question concerns only the two opposing au¬ 
thorities or courts.5® However, where a defendant 
is sentenced and put on probation by a federal court, 
a state court’s subsequent sentence could not take 
defendant out of the custody of the federal court un¬ 
der its probation order, and such court may, if it 
sees fit, issue the writ of habeas corpus for the pur¬ 
pose of releasing defendant from the custody of 
state authorities.®^ 

§ 26. Judgment, Sentence, or Order 

a. In general 

b. Delayed or suspended sentence 

c. Delayed or suspended execution of 

sentence 


§ 26 

d. Indeterminate sentence; parole and 
probation 

e. Excessive sentence 

f. Insufficient sentence 

g. Matters arising after judgment 

a. In General 

(1) Nature and extent of remedy in gen¬ 

eral 

(2) Where judgment or sentence is er¬ 

roneous or voidable 

(3) Where judgment or sentence is void 

(4) Scope of inquiry 

(1) Nature and Extent of Remedy in Gen¬ 
eral 

Habeas corpus Is a collateral attack on the Judgment, 
sentence, or order, and may not be used as an appeal or 
writ of error to correct, modify, or revise the same. As 
a general rule the writ will not be granted where the trial 
court had jurisdiction of the offense and of the person of 
defendant, and power to render the particular Judgment, 
sentence, or order. 

With respect to objections to the judgment or 
sentence as a ground for a discharge from im¬ 
prisonment, habeas corpus is a collateral attack on 
the particular judgment, sentence, or order under 
whidi the prisoner is held,®i and may not be used 
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BrroneouB, oontradlctory, and wixe- 
sponslve Instrnotioiui 
Even if neither petition for writ of 
habeas corpus nor petitioner's tra¬ 
verse and answer to return alleged 
that court's language In refusing to 
accept jury's verdict confused the 
Jury, the supreme court would grant 
the writ if the record showed that 
the Jury were confused and misled, 
and although not wishing to bring 
in a verdict requiring death penalty, 
were compelled to do so by errone¬ 
ous. contradictory, and unresponsive 
instructions; but the trial court's 
statement to Jury which brought in 
verdict of guilty of first degree mur¬ 
der with recommendation of leniency, 
that “This Is not a verdict In accord¬ 
ance with the law. It Is not de¬ 
terminative nor consistent," was not 
prejudicial on ground that It con¬ 
fused the Jury and deterred them 
from bringing In Intended verdict Im¬ 
posing a sentence of life Imprison¬ 
ment, where Jury had been Instruct¬ 
ed clearly that, if they returned ver¬ 
dict of guilty of first degree mur¬ 
der, Jury had discretion of fixing 
penalty at life imprisonment, and 
counsel requested that Jury i^ould 
be advised that recommendation of 
leniency could not be considered by 
court.—^Ex parte Kramer, Nev., 122 
P.2d 862, 61 Nev. 174. appeal dis¬ 
missed Kramer v. Sheehy, e2 S.Ct 


1288. 816 U.S. 646, 86 L.Ed. 1730, pe¬ 
tition denied and order of stay vacat¬ 
ed 68 S.Ct 22. 317 U.S. 703, 87 KEd. 

68. Miss.—State v. Chambliss, 107 
So. 200, 142 Miss. 256. 

69. U.S.—Wall V. Hudspeth, CC.A. 
Kan., 108 F.2d 865—^In re Andrews, 
D-aVt, 236 F. 300. 

Pa.—Commonwealth ex rel. Garland 
V. Ashe, 26 A.2d 190, 344 Pa. 407. 

29 C.J. p 49 note 6. 

eo. U.S.—^U. a ex rel. Speece v. To¬ 
man, D.C.I1L, 28 F.Supp. 119. 

Conflict of state and federal Juris¬ 
diction In criminal cases see Crim¬ 
inal Law S 145. 

Jurisdiction of federal courts to re¬ 
lease persons detained under state 
authority see infra §§ 62, 65. 

61. U.S.—Goto V. Lane, Hawaii, 44 
act 525, 265 U.S. 398, 68 L.Ed. 
1070—^Biddle v. Luvlsch, C.C.A. 
Kan., 287 F. 699, followed In Bid¬ 
dle V. Walt C.C.A.Kan., 287 F. 
703. 

Ala.—^Flowers v. State, 69 So. 288, 4 
Ala.App. 221. 

Cal.—Ex parte Bell, 122 P.2d 22, 19 
Cal.2d 488, prior opinion 100 P.2d 
389, 37 Cal.App.2d 582—^Ex parte 
Koester, 206 P. 116, 56 Cal.App. 
621. 

Idaho.—^Ex parte Blades, 86 P.2d 737, 
59 Idaho 682. 


Kan.—^Loftls v. Amrlne, 105 P.2d: 
890, 152 Kan. 464. 

Ky.—Glenn v. Porter, 168 S.W.2d 82, 
292 Ky. 719—Sexton v. Buchanan, 
168 S.W.2d 19, 292 Ky. 716—Com¬ 
monwealth V. Crawford, 147 S.W. 
2d 1019, 285 Ky. 382—^Eiageman v. 
Klrlcpatrlck, 143 S.W.2d 506, 283 
Ky. 798—^Department of Public 
Welfare v. Polsgrove, 63 S.W.2d 
603, 250 Ky. 517. 

Minn.—^Dunlap v. Utecht, 287 N.W. 
229, 206 Minn. 41. 

Neb.—State ex rel. Gossett v. O'Gra¬ 
dy, 291 N.W. 497, 187 Neb. 824— 
Davis V. O’Grady, 291 N.W. 82, 137 
Neb. 708, certiorari denied 61 aCt. 
59, 811 U.S. 682, 85 L.Ed. 440— 
Alexander v. O'Grady, 290 N.W. 
718, 187 Neb. 645, eertlorari denied 

61 act 59, 311 U.S. 682, 85 L.Ed. 
439—^Hulbert v, Fenton, 215 N.W.. 
104, 116 Neb. 818. 

Or.—Garner v. Alexander, 120 P.2d 
238, 167 Or. 670. certiorari denied 

62 act 1281, 316 U.S. 690, 86 L. 
Ed. 1761—Rust V. Pratt 72 P.2d 
533, 157 Or. 505, appeal dismissed 
58 act 648. 303 U.S. 621, 82 L. 
Ed. 1084, Jennings v. Pratt, 58 S. 
Ct 648. 803 U.S. 621, 82 L.Ed. 1084. 
Abbott V. Pratt 58 S.Ct 648, SOS' 
U.a 621, 82 L.Ed. 1084, and Ll- 
gert V. Pratt 58 S.Ct 648, 8(13 U. 
a 621, 82 L.Ed. 1084. 

S.D.—Acker v. Adamson, 298 N.W.. 
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as an appeal or writ of error to correct, modify, or 
revise the judgment of conviction, sentence, or or- 
<ler;®2 nor can it be made to perform the functions 
of a motion in arrest of judgment,®^ or to obtain a 
new trial.®^ 

Accordingly it is the general rule, which in some 


states has been declared by statutes which have been 
held to be constitutional,®® and to be merely declar¬ 
atory, and not in derogation, of the common law,®® 
that, where the trial court, as a court of compe¬ 
tent jurisdiction, had jurisdiction of the offense and 
of the person of defendant,®*^ and power to render 


83, 67 S.D. 341—State v. Jameson. 
216 N.W. 697. 61 S.D. 540. modified 
on other grounds 219 N.W. 118, 
62 S.D. 524. 

Tex.—^Ex parte Cllnnard, Cr., 169 S. 
W.2d 181—^Ex parte Johnson, 99 
S.W. 598. 131 Tex.Cr. 438. 

Wyo.—Smith v. Roach. 106 P.2d 536, 
66 Wyo. 206. 

29 C.J. p 61 note 24. 

• 62 . U.S.—McNaUy v. Hill. Pa., 65 

S.Ct. 24. 293 U.S. 131, 79 L.Ed. 238. 
affirming, C.C.A., 69 F.2d 38, cer¬ 
tiorari granted 54 S.Ct. 773, 292 

U. S. 619, 78 D.Ed. 1476—Riddle v. 
Dyche, Ga., 43 S.Ct 655. 262 U.S. 
333, 67 L.Ed. 1009—Price v. John¬ 
ston, C.CwA.Cal., 125 F.2d 806, cer¬ 
tiorari denied 62 S.Ct. 1106. 316 U. 
S. 677, 86 Li.Ed. 1760. rehearing 
denied 62 S.Ct 1289. 316 U.S. 712. 
86 L.Ed. 1777—U. S. ex rel. Slm- 
koft V. Mulligan. C.C.A.N.T., 67 F. 
2d 321—Wldener v. Harris, C.C.A. 
W.Va., 60 F.2d 966—Redmon v. 
Witt aaA.Ohlo. 9 F.2d 36. 

Alaska.—^Mabry v. Beaumont 6 Alas¬ 
ka 512. 

<3al.—^Ex parte Tantllnger, 47 P.2d 
301. 8 CaLApp.2d 167. 

■Colo.—^In re Nottingham, 268 P. 687, 
84 Colo. 123. 

D.C.—Story v. Rives, 97 P.2d 182, 

68 App.D.C. 325, certiorari denied 

69 S.Ct 71, 306 U.S. 695, 83 I..Ed. 
377. 

Pla.—State ex rel. Linlck v. Coleman, 
198 So. 100, 144 Fla. 468—Skipper 

V. Schumacher, 169 So. 68. 124 Fla. 
384. appeal dismissed and certio¬ 
rari denied 67 S.Ct 39. 299 U.S. 
607. 81 L.Ed. 376. 

Hawaii.—^In re Qaspar, 34 Hawaii 
484, 

Ill.—^People ex rel. Ross v. Becker,. 
47 N.B.2d 476—People ex rel. 
Wakefield v. Montgomery, 6 N.E. 
2d 868, 365 Ill. 478—People ex rel. 
Morris v. Hazard, 191 N.E. 64, 366 
111. 448—Grossman v. Grossman, 43 
N.E.2d 216, 220, 315 IlLApp. 345. 
Iowa.—^Marsh v. Hollo well, 247 N.W. 
304, 215 Iowa 950. 

Kan.—^Ex parte Bolman, 292 P. 790, 
131 Kan. 593. 

Mich.—In re Stone, 294 N.W. 166. 296 
Mich. 207. 

Minn.—State ex rel. Dunlap v. 
Utecht 287 N.W. 229. 206 Minn. 
41—State ex reL Newman v. Wall, 
249 N.W. 37, 189 Minn. 266. 

Mo.—^Bx parte Dixon, 52 S.W.2d 181, 
830 Mo. 652. 

!Nev.—^Bx parte Ohl, 92 P.2d 976, 59 
Nev. 309. rehearing denied 96 P.2d 
994, 59 Nev. 309. 


N.T.—^People ex rel. McGahan v. 
Higgins, 291 N.Y.S. 675, 249 App. 
Div. 691. 

Pa.—Commonwealth ex rel. Burton 

V. Baldl, 24 A2d 76, 147 Pa.Super. 
193—^Passmore Williamson’s Case, 
26 Pa. 9, 67 Am.D. 374. 

Va.—Hudson v. Touell, 19 S.B.2d 706, 
179 Va. 442, modifying 17 S.E.2d 
403. 178 Va. 625. 

Wash.—^Volgt V. Mahoney, 116 P.2d 
800, 10 Wash.2d 167. 

W.Va.—Slater v. Melton, 193 S.H. 

186, 119 W.Va. 269. 

Habeas corpus as substitute for ap¬ 
peal or writ of error generally see 
supra § 15. 

63. Cal.—^Ex parte Moffett, 64 P.2d 
1190, 19 Cal.App.2d 7—^Bx parte 
Cutler. 36 P.2d 441, 1 CaLApp.2d 
273—^Bx parte Stambaugh, 4 P.2d 
270, 117 Cal.App. 669. 

Fla.—^tate ex rel. Llnick v. Coleman, 
198 So. 100, 144 Fla. 468. 

64. Ky.—^Anderson v. Buchanan, 168 
S.W.2d 48, 292 Ky. 810. 

65. Wis.—Servonltz v. State. 118 N. 

W. 277, 133 Wis. 231, 126 Am.S.R. 
955. 

Power of legislature to limit Issuance 
of habeas corpus see Constitution¬ 
al Law S 128 f. 

60, N.J.—^Bx parte Tremper, 8 A.2d 
279, 126 N.J.Eq. 276, affirmed 19 A 
2d 342, 129 N.J.Eq. 274. 

Bven without statute limiting Ju¬ 
risdiction of court to examine In ha¬ 
beas corpus proceedings validity of 
sentence of Imprisonment passed on 
accused by another court, there are 
analogous limitations of Jurisdiction 
arising from nature and objects of 
writ itself, as defined by common 
law, from which its name and Inci¬ 
dents are derived.—^People ex rel. 
Carr v. Martin. 35 N.E.2d 636. 286 
N.T. 27. reversing 24 N.T.S.2d 729, 
261 App.Dlv. 866. 

67. U.S.—^Prlce v. Johnston, C.C.A 
Cal., 126 F.2d 806, certiorari denied 
62 S.Ct 1106, 316 U.S. 677, 86 L. 
Ed. 1760, rehearing denied 62 S.Ct. 
1289, 316 U.S. 712, 86 L.Ed. 1777— 
Hall V. Johnston, C.C.A.Cal., 86 F. 
2d 820—Sansone v. Zerbst, C.C.A 
Kan., 73 F.2d 670—Schultz v. 
Zerbst. C.C.AKan., 73 F.2d 668— 

U. S. ex rel. Mason v. Hunt, D.C. 
N.T., 16 F.Supp. 285. 

Ala.—^Higginbotham v. State, 101 So. 

166, 20 Ala.App. 159. 

Ariz.—State v. Henderson. 272 P. 97, 
34 Ariz. 430. 

Ark.—^Bx parte O’Neal, 87 S.W.2d 401, 
191 Ark. 696. 
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Ga.—^Wells v. Pridgen, 114 S.H. 365, 
164 Ga. 397. 

Ill.—^People ex rel. Courtney v. Far- 
dy, 39 N.E.2d 7, 378 Ill. 601—Peo¬ 
ple ex rel. Courtney v. Sullivan, 1 
N.E.2d 206, 363 Ill. 34—People ex 
rel. Courtney v. Prystalski, 192 N. 
E. 908, 368 Ill. 198—People ex reL 
Morris v. Hazard, 191 N.E. 64, 356 
Ill. 448—^People ex rel. Swanson v. 
Kelly, 186 N.E. 188, 362 Ill. 567. 
Ind.—^Dowd V. Anderson, 40 N.E.2d 
668, certiorari denied Anderson v. 
Dowd, 63 S.Ct. 60, 317 U.S. 630, 
87 L.Ed.-State ex rel. O’Leary 

V. Smith, 37 N.E.2d 60, 219 Ind. 
Ill, followed In State ex rel. Bel- 
zer V. Smith, 37 N.E.2d 61, 219 Ind. 
700—^Kunkel v. Moneyhon, 17 N.E. 
2d 82, 214 Ind. 606—State ex rel. 
Kunkel v. Circuit Court of La 
Porte County, 200 N.E. 614, 209 
Ind. 682—State v. Hiatt, 136 N.E. 
677, 192 Ind. 164. 

Mich.—In re Stone, 294 N.W. 166, 
295 Mich. 207. 

Minn.—State ex rel. Dunlap v. 
Utecht, 287 N.W. 229, 206 Minn. 41 
—State V. Rudin, 189 N.W. 710, 163 
Minn. 159. 

Mo.—Ex parte Dixon, 52 S.W.2d 181, 
330 Mo. 662—^Fernbaugh v. Clark, 
App., 163 S.W.2d 999—Ex parte 
Snyder, 29 Mo.App. 266. 

Mont.—^Bx parte Lyford, 282 P. 600, 
86 Mont. 147—^Ex parte Solway, 
265 P. 21, 82 Mont. 89—Ex parte 
Lockhart, 232 P. 183, 72 Mont. 136 
—^Ex parte Shaffer, 227 P. 37, 70 
Mont. 609. 

Neb.—Alexander v. O'Grady, 290 N. 

W. 718, 137 Neb. 646, certiorari de¬ 
nied 61 S.Ct. 69, 311 U.S. 682, 85 
L.Ed. 439—^Application of Carblno, 
219 N.W. 846, 117 Neb. 107. 

N.J.—Lannlng v. Hudson County 
Court of Common Pleas, 21 A. 2d 
296, 127 N.J.Law 10, affirmed 23 
A2d 397, 27 N.J.Law 604—Ex parte 
Scrldlow, 11 A2d 837, 124 N.J. 
Law 342—^Ex parte Tremper, 8 A 
2d 279, 126 N.J.Eq. 276, affirmed 19 
A.2d 342, 129 N.J.Eq. 274. 

N.T.—^People ex rel. Carr v. Martin, 
35 N.E.2d 636, 286 N.T. 27, revers¬ 
ing 24 N.T.S.2d 729, 261 App.Dlv. 
865—People ex rel. Wiegand v. 
Brophy, 26 N.T.S.2d 647, 261 App. 
Dlv. 877, reargument denied 27 N. 
T.S.2d 451, 261 App.Dlv. 1044, af¬ 
firmed 36 N.B.2d 687, 286 N.T. 640 
—People ex rel. Bailey v. McCann, 
226 N.T.S. 449, 222 App.Dlv. 466, 
followed In People ex rel. Levin 
V. Barr, 232 N.T.S. 849. 

Ohio.—Ex parte Bllcker, 160 N.B. 242, 
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the particular judgment or sentence,®® it cannot be 
collaterally attacked in habeas corpus proceedings, 
even though no other remedy is open to the peti¬ 
tioner,®® unless, as explained infra subdivision a 
(3) of this section the judgment or sentence is 
void; or, as otherwise expressed, the judgment or 
sentence cannot be lightly set aside by collateral 
attack even on habeas corpus,*^® and, if nothing has 


happened since the rendition of the judgment to en¬ 
title the prisoner to his release, the court should 
decline, for want of jurisdiction, to discharge the 
prisoner, and an order of discharge under such cir¬ 
cumstances is void.*^^ Habeas corpus ordinarily 
does not lie where a judgment of conviction and 
sentence are entered on a plea of guilty.*^® 

In federal court on judgment and sentence of 


26 Ohio App. 352, affirmed 159 N. 
H. 478. 117 Ohio St. 500. 

Okl.—Phelps v. Youngr, 299 P. 461. 
149 Okl. 120—parte Waldock, 
286 P. 765. 142 Okl. 258. dismissed 
Waldock V. Newell, 51 S.Ct. 100. 
282 U.S. 906. 75 L.Ed. 797—Ex 
parte White. 263 P. 468. 129 Okl. 
73—In re Knight. Cr., 131 P.2d 506. 
Or.—^Kelley v. Meyers, 263 P. 903. 

124 Or. 322, 56 A.L..II. 661. 

Wash.—Williams v. McCauley, 108 
P.2d 822, 7 Wash.2d 1. 

Wis.—Servonltz v. State, 113 N.W. 

277, 133 Wls. 231. 126 Am.S.K. 955. 
29 C.J. p 51 note 25, p 55 note 54. 
Knie applloahle only to parties and 
prices to the Judgment 
Mo.—Child Sav. Institute v. Knobel. 
37 S.W.2d 920, 327 Mo. 609, trans¬ 
ferred. see, App., 29 S.W.2d 725. 
Court of competent Jurisdiction 

(1) A “court of competent Juris¬ 
diction," or a “competent tribunal," 
as the terms are used In a statute 
declaring the general rule, means a 
court competent to try the question 
and party before it; a tribunal hav¬ 
ing Jurisdiction of the subject mat¬ 
ter and of the person.—People v. 
liiscomb, 3 Hun 760, reversed on oth¬ 
er grounds 60 N.Y. 559, 19 Am.R. 211. 

(2) A court having power and au¬ 
thority of law at the time of act¬ 
ing to do the particular act, and 
Jurisdiction of the person and of the 
subject matter is not alone conclu¬ 
sive; if there was no legal power 
to render Judgment or to issue proc¬ 
ess, the court was not a “court of 
competent Jurisdiction," within mean¬ 
ing of the statute.—Ex parte Davis, 
91 P.2d 799, 66 OkLCr. 271. 

If the petitioner at the triid falls 
to WTall himself of facts divesting 
the court of Jurisdiction, he cannot, 
on habeas corpus, assert them as a 
ground of invalidity of the Judg¬ 
ment.—^Ex parte Shaffer, 227 P. 37, 
70 Mont. 609. 

Judgment nunc pro tuno 
Mo.—Ex parte Mitts, 278 S.W. 1047, 
220 Mo.App. 825. 

Jurisdictional defects generally see 
supra § 16. 

68. U.S.—^Robinson v. Johnston, C.C. 
A.CaI., 118 F.2d 998, certiorari de¬ 
nied U. S. ex reL Robinson v. 
Johnston, 62 S.Ct. 177, 314 U.S. 
675, 86 L.Ed. 540, rehearing denied 
62 S.Ct 358, 314 U.S. 713, 86 L.Ed. 
668, second rehearing grranted, cer¬ 


tiorari granted, and Judgment va¬ 
cated on other grounds 62 S.Ct 
1301, 316 U.S. 649, 86 L.Bd. 1732— 
Goldsmith v. Aderholt, G.C.A.Ga., 
44 F.2d 166, certiorari denied 51 
S.Ct 215, 282 U.S. 901, 75 L.Ed. 
794—Bens v. U. S.. C.C.A.N.Y., 266 
F. 152, certiorari denied 41 S.Ct 
8, 254 U.S. 634, 65 L.Ed. 449. 

Cal.—^Ex parte Leach, 12 P.2d 3, 215 
Cal. 536, appeal dismissed Leach 

V. People of State of California, 
63 S.Ct 313, 287 U.S. 679, 77 L.Ed. 
608. 

Ill.—People ex rel. Courtney v. Pry- 
stalskl. 192 N.E. 908. 358 Ill. 198 
—People ex rel. Morris v. Hazard, 
191 N.E. 64, 356 Ill. 448—People ex 
rel. Swanson v. Kelly, 186 N.E. 188. 
352 Ill. 667. 

Ind.—^Ingersoll v. Kunkel, 4 N.E. 2d 
183, 210 Ind. 482. 

Mich.—In re Stone, 294 N.W. 166. 
295 Mich. 207—^Ex parte Krusle- 
wlcz, 248 N.W. 664. 263 Mich. 74. 
Mont—^Ex parte Lyford, 282 P. 600. 
86 Mont. 147—^Ex parte Solway, 266 
P. 21, 82 Mont. 89—^Ex parte Lock¬ 
hart, 232 P. 183, 72 Mont 136— 
Ex parte Shaffer, 227 P. 37, 70 
Mont. 609. 

Neb.—^Alexander v. O’Grady, 290 N. 

W. 718, 137 Neb. 646, certiorari de¬ 
nied 61 S.Ct 59, 311 U.S. 682, 85 
L.Ed. 439—^Application of Carblno, 
219 N.W. 846, 117 Neb. 107. 

N.J.—^Ex parte Tremper, 8 A.2d 279, 
126 N.J.Eq. 276, affirmed 19 A.2d 
342. 129 N.J.Eq. 274. 

N.Y.—^People ex rel. Moore v. Hunt, 
16 N.Y.S.2d 19, 258 App.Dlv. 24, 
affirmed 16 N.Y.S.2d 26. 258 App. 
Dlv. 24—People ex rel. Prudhomme 
V. Superintendent of New York 
State Reformatory for Women at 
Bedford Hills, 21 N.Y.S.2d 563. 
Okl.—Phelps V. Young, 299 P. 461. 
149 Okl. 120—^Ex parte Waldock, 
286 P. 765, 142 Okl. 258. dismissed 
Waldock V. Newell, 61 S.Ct 100. 
282 U.S. 906, 76 L.Ed. 797—In re 
Knight, Cr.. 131 P.2d 606—Ex parte 
Adams. 274 P. 486, 42 Okl.Cr. 27. 
Or.—Kelley v. Meyers, 263 P. 903, 124 
Or. 322, 56 A.L.R. 661. 

Wash.—^Volgt V. Mahoney. 116 P.2d 
300, 10 Wash.2d 167—^Williams v. 
McCauley, 108 P.2d 822. 7 Wash. 
2d 1. 

Detentiou order, issued by court 
having Jurisdiction, cannot be col¬ 
laterally attacked in habeas corpus 
proceeding.—^People ex ret Strohsahl 
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V. Strohsahl, 222 N.Y.S. 319, 221 App. 
Dlv. 86. 

Juxisdiotion to hear and determine 
Includes power to enter Judgment 
or order binding until set aside or 
reversed.—Shideler v. Vrljlch, 146 N. 
E. 881, 195 Ind. 563. 

While Judgment of conviction 
stands, petitioner cannot avoid its 
force by proceeding limited to in¬ 
quiry whether court rendering Judg¬ 
ment had Jurisdiction and power to 
do so.—Stephenson v. Daly, 158 N.E. 
289, 200 Ind. 196. 

69. N.J.—^Ex parte Tremper, 8 A.2d 
279, 126 N.J.Eq. 276, affirmed 19 
A.2d 342, 129 N.J.Eq. 274. 

£aok of right of appeal as not en¬ 
titling petitioner to review by writ 
of habeas corpus.—^Ex parte Ohl, 92 
P.2d 976, 59 Nev. 309, rehearing de¬ 
nied 95 P.2d 994, 69 Nev. 309. 

TO. U.S.—Johnson v. Zerbst, Ga., 69 
S.Ct. 1019, 304 U.S. 468, 82 L.Ed. 
1461, reversing, C.C.A., 92 P.2d 
748, affirming, D.C., Brldwell v* 
Aderhold, 13 F.Supp. 263, certiorari 
grranted Johnson v. Zerbst, 68 S. 
Ct. 610. 303 U.S. 629, 82 L.Ed. 1089, 
set aside Brldwell v. Zerbst, 97 
F.2d 992, reversing. D.C., Brldwell 
V. Aderhold, 13 F.Supp. 253—Blood 
V. Hudspeth, C.C.A.Kan.. 113 F.2<1 
470—Mothershead v. King, C.C.A. 
Mo., 112 F.2d 1004—Franzeen v^ 
Johnston, C.C.A.Cal., Ill F.2d 817 
—^Thompson v. King, C.CA.M 0 ., 
107 F.2d 307—^Mothershead v. King, 
37 F.Supp. 210—^Erwin v. Sanford, 
D.C.Ga., 27 F.Supp. 892. 

Pa.—Commonwealth ex rel. McGllnu 
V. Smith, 24 A.2d 1, 344 Pa. 41. 

29 C.J. p 62 note 27 [a]. 

JudgpnsntB of inferior courts 

The courts will go to all reason¬ 
able lengths to support the Judg> 
ments of Inferior courts not of rec¬ 
ord which do not conform to pre¬ 
scribed forms when aasailed on ha¬ 
beas corpus.—^Ex parte Adams, 64 
So. 501, 170 Ala. 105. 

71- Ill.—^People ex rel. Courtney v.. 
Fardy, 39 N.B.2d 7, 378 Ill. 601 
—^People ex rel. Courtney v. Sulli¬ 
van, 1 N.E.2d 206, 363 Ill. 34— 
People ex reL Courtney v. Thomp¬ 
son. 192 N.E. 693, 358 IlL 81— 
People ex rel. Busch v. Green, 117 
N.E. 764, 281 Ill. 52. 

72. U.S.—Braun v. U. S., C.aA.Cal., 
16 F.2d 118. 
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state court. A prisoner held under a judgment and 
sentence of a state court ordinarily may obtain a 
writ of habeas corpus in a federal court on the 
ground of a denial of the petitioner's rights under 
the federal constitution or laws, only where he has 
exhausted all of his remedies in the state courts 
hut it has been held that, if the sentence lacked 
due process as a matter of law, the fact that the 
petitioner failed to appeal in the state courts will 
not debar consideration of the due process in a 
habeas corpus proceeding in a federal court.'^^ A 
federal court on an application for habeas corpus 
in behalf of a person held in custody under a final 
judgment of a state court is confined to the ex¬ 


amination of fundamental and jurisdictional ques¬ 
tions,and will not review mere errors or irregu¬ 
larities occurring in the state court.*^® Where the 
petitioner has not been deprived of due process of 
law or any substantial right, the federal court will 
not inquire into matters affecting the judgment or 
sentence, which were for the decision of the state 
court,'^7 and will not review the punishment imposed 
in the state court within statutory limits.*^® 

Availability and effect of appeal. The rule has 
been stated broadly that, if the judgment or order 
on which the petitioner is imprisoned is for any 
reason void and open to collateral attack, relief may 
be had by habeas corpus, although the remedy by 


Fla,—Chapman v. Stubbs, 147 So. 

227, 109 Fla. 192. 

Ga.—Cummings v. Perry, 21 S.B.2d 
847, 194 Ga. 424. 

Kan.—Garrison v. Amrlne, 126 P.2d 

228, 156 Kan. 509, certiorari denied 
63 S.Ct. 61, 317 U.S. 630, 87 L.Bd. 

-N.Y.—^People ex reL Golding v. 
Lawes, 272 N.Y.S. 610, 242 App. 
Div. 659, affirmed 277 N.Y.S. 162, 
243 APP.D1V. 652. 

N.D.—State ex rel. Swanson v. Lee, 
206 N.W. 417, 53 N.D. 427. 

'Okl.—^Ex parte Shockley, Cr., 130 P. 
2d 331—^Ex parte Wright, 119 P.2d 
97, 73 Okl.Cr. 167—^Bx parte Ar¬ 
thur. 64 P.2d 344, 60 Okl.Cr. 287. 
Frlxua fade evldenoe of plea 

In habeas corpus proceeding, en¬ 
try on accusation of waiver of ar¬ 
raignment and plea of guilty, signed 
by solicitor, is prlzua facie evidence 
of plea of guilty, and a Judgment or 
sentence entered thereon is valid on 
its faca—Klnman v. Clark, 195 S. 

B. 166, 185 Ga. 328. 

Statement In Judgment as oonoliu 
slve 

A statement, in the Judgment, that 
on defendant’s plea of guilty to a 
short statutory form of indictment 
the court proceeded "to hear and de¬ 
termine the measure of his punish¬ 
ment” was conclusive on its face 
and not open to "collateral attack” 
on habeas corpus proceedings, where 
the court had Jurisdiction to try 
and to convict defendant of offense 
charged.—^Hobson v. Youell, 16 S.B. 
2d 76, 177 Va. 906. 

Pallure of xeoord to show Judg¬ 
ment on plea of guilty is not ground 
for habeas corpus, where court could 
make formal order finding defendant 
guilty on plea.—^U. S. ex rel. Camp¬ 
bell V. Bishop, D.CFla., 39 F.2d 208, 
■affirmed, C.C.A., 47 F.2d 95. 

jneadlng guilty without designatlBg 
degree 

Where, on information charging 
murder in first degree, accused plead- 
•ed guilty of murder without desig¬ 


nating degree, court had Jurisdiction 
of offense and accused, and habeas 
corpus does not lie to secure release 
from custody on theory that sen¬ 
tence was void under statute reaulr- 
ing one pleading guilty of murder 
to designate whether he is guilty 
of murder in first or second degree, 
or of manslaughter in first or sec¬ 
ond degree.—State v. Lee, 206 N.W. 
314, 53 N.D. 86. 

SffbseqLuant statement of Intention as 
to plea 

Where relator entered a general 
plea of guilty to an indictment charg¬ 
ing the entering feloniously with In¬ 
tent to steal, larceny, and receiving 
stolen goods, relator’s subsequent 
statement of his Intention to plead 
guilty only to second count of indict¬ 
ment charging larceny cannot affect 
validity of his sentence under his 
general plea of guilty so as to author¬ 
ise discharge on habeas corpus.— 
Commonwealth ex rel. Kuklich v. 
Baldl, Pa.Super., 28 A.2d 496. 

73. U.S.—^Knewel v. Egan, S.D., 45 
S.Ct 622, 268 U.S. 442, 69 L.Bd. 
1036, reversing, D.C., 298 F. 784— 
Davis V. Dowi C.C.AInd., 119 F. 
2d 338—^U. S. ex rel. Laird v. 
O’Brien, C.aA.ni., Ill F.2d 232— 

U. ' S. ex rel. Jorczak v. Hagen, C.C. 
A.I11., 102 F.2d 184, certiorari de¬ 
nied 60 S.Ct 89, 308 U.S. 673, 84 
L.Bd. 481—^Wilson v. Lanagan, C. 

C.A.Maas.. 99 F.2d 644, affirming, D. 
C., 19 F.Supp. 870, certiorari de¬ 
nied 59 S.Ct 486, 306 U.S. 634, 83 
L.Bd. 1036—^Franck v. Kaiser, D.C. 
Mo.* 48 F.Supp. 640—^Dooly v. Ma¬ 
honey, D.GWash., 42 F.Supp. 890 
—Gall V. Brady, D.C.Md., 39 F. 
Supp. 604, affirmed, C.C.A., Carey 
v. Brady, 126 F.2a 253, certiorari 
denied 62 S.Ct 1305, 316 U.S. 702, 
86 L.Bd, 1770—^U. S. ex rel. Mason 

V. Hunt, D.C.N.Y., 16 F.Supp. 286. 
Bemedy hy appeal 

If right of petitioner was violated 
by state court by imposition of sen¬ 
tence, it was his right and duty to 
appeal to state supreme court, and, 
if he felt that state supreme court 
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, denied him a right given by federal 
constitution, he had right to appeal 
to United States supreme court and 
could not by means of habeas corpus 
proceeding seek relief from federal 
district court in nature of appeal 
from orders of state trial court.— 
State ex rel. El wood v. Mahoney, 

D.C.Wash., 32 F.Supp. 660. 

74. U.S.—Gall V. Brady, D.C.Md., 39 
F.Supp. 604, affirmed, C.C.A., Car¬ 
ey V. Brady, 126 F.2d 253, certio¬ 
rari denied 62 S.Ct. 1306, 316 U. 
S. 702, 86 L.Ed. 1770. 

76. U.S.—Collins v. Johnston, Cal., 

35 S.Ct. 649, 237 U.S. 602, 59 L. 
Ed. 1071. 

It may inquire Into the authority 
of the state court to try and to sen¬ 
tence the petitioner.—^Bgan v. Knew- 
el, D.C.N.Y., 298 F. 784, reversed on 
other grounds 45 S.Ct 622, 268 U.S. 
442, 69 L.Bd. 1036. 

7& U.S.—Collins v. Johnston, Cal., 

36 S.Ct 649, 287 U.S. 602, 59 L. 
Ed. 1071—^Howard v. Fleming, N.C., 
24 S.Ct 49* 191 U.S. 126, 48 L.Bd. 
121 . 

Cruel or unusual punishment 

A sentence of ten years of a state 
court for the offense of conspiracy 
to defraud is not so cruel or unusual 
as to require the interference of the 
supreme court of the United States 
on habeas corpus.—^Howard v. Flem¬ 
ing, supra. 

77. U.S.—^Duggan v. O’Grady, C.C.A. 
Neb., 114 F.2d 661—U. S. ex rel. 
Jorczak v. Ragen, C.C.A.I11., 102 F. 
2d 184, certiorari denied 60 S.Ct 
89, 308 U.S. 673, 84 L.Bd. 481— 
People of State of Illinois ex rel. 
Cusick V. Whipp, C.C.A.I11., 73 F.2d 
2.54, certiorari denied Cusick v. 
Whipp, 55 S.Ct 240, 293 U.S. 623, 
79 L.Bd. 710, rehearing denied 55 
S.Ct 404, 294 U.S. 731, 79 L,Ed. 
1261. 

7a U.S.—Elliott V. Commonwealth 
of Kentucky, D.C.Ky^ 45 F.Supp. 
902. 
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appeal is also available,^9 and although the judg¬ 
ment has been affirmed but the fact that the 
judgment has been, or may be, reversed on review- 
does not necessarily justify a resort to habeas cor- 
pus,8i and detention pending appeal, where a sus¬ 
pension of sentence has been denied, precludes a 
release on habeas corpus.®^ Where the time to ap¬ 
peal or sue out a writ of error has expired, habeas 
corpus lies to secure release from detention under 
a void order or judgment, because in such cases it 
is the only remedy.®® The fact that the prisoner 
had recourse to a direct appeal while serving a le¬ 
gal sentence does not preclude him from subsequent¬ 
ly applying for a writ of habeas corpus based on 
the invalidity of another sentence under another 
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count of the same indictment.®^ 

(2) Where Judgment or Sentence Is Errone¬ 
ous or Voidable 

Habeas corpua will not lie on the ground of errors 
or irreguiarities, affecting the Judgment or sentence, 
which render it, at most, merely erroneous or voidable, 
but not void. 

Where the court had jurisdiction and power, as 
stated supra subdivision a (1) of this section, to 
render the particular judgment or impose the sen¬ 
tence, habeas corpus will not lie oh the ground of 
mere errors or irregularities, affecting the judg¬ 
ment or sentence, which render it, not void, but 
at most merely erroneous or voidable,®® especially 


79. U.S.—Stevens v. McClaughry, 
Kan., 207 P. 18. 25, 126 C.C.A. 102, 
61 L.R.A.,N.S., 390. 

Mich.—In re Moynahan, 238 N.W. 

169. 265 Mich. 497. 

Pa.—Commonwealth ex rel. Penland 
V. Ashe. 19 A.2d 464. 341 Pa. 387. 
29 C.J. p 20 note 44. 

Court Issuing writ of habeas cor¬ 
pus, with aaoUlary writ of certio¬ 
rari may order petitioner’s dis¬ 
charge from custody under void sen¬ 
tence, although appeal, technically. 
Is proper remedy.—In re Moynahan, 
238 N.W. 169, 266 Mich. 497. 

Where a defendant falls to appeal 
from a Judgment embodying an In¬ 
correct sentence, he may raise the 
question later by habeas corpus pro¬ 
ceedings.—^People V. Mellon, 25 N.T. 
S.2d 660, 261 APP.D1V. 400. 

80. Cal.—^Ex parte Cohen, 290 P. 512, 
107 CaLApp. 288. 

Adverse decision, on first appeal and 
validity of sentence conceded on 
second 

The fact that a contention made 
by petitioner In habeas corpus pro¬ 
ceeding was presented by him and 
determined adversely on appeal from 
conviction under one indictment and 
that opinion on appeal from convic¬ 
tion under another indictment stated 
that the petitioner conceded valid¬ 
ity of the sentence thereunder does 
not preclude petitioner from testing, 
by habeas corpus, validity of the 
sentences imposed, although It might 
affect or control the determination 
of merits in habeas corpus hearing. 
—Shapiro v. Bling, C.C.A.M 0 .. 126 F. 
2d 890. affirming, D.C., 38 F.Supp. 88. 

81. m.—^People ex rel. Ross v. Beck¬ 
er, 47 N.E.2d 476—^People ex rel. 
Courtney v. Sullivan, 1 N.E.2d 206. 
863 Ill. 34—^People ex rel. Court¬ 
ney V. Prystalskl. 192 N.E. 908, 358 
Ill. 198. 

82. Ohio.—^Bx parte Thorpe, 6 N.E. 
2d 383. 132 Ohio St. 119. 

88L U.S.—Stevens v. McClaughry. 

89 C.J.S.—31 


Kan.. 207 F. 18. 126 C.C.A.102, 61 
L..RA.N.S., 390. 

29 C.J. p 20 note 47. 

8A U.S.—Copeland v. Archer, C.C. 

A.Wash., 50 F.2d 836. 

85. U.S.—Graham v. Squier, C.C.A. 
Wash., 132 F.2d 681, affirming, D. 
C.. 45 F.Supp. 263—Welch v. Hud¬ 
speth. C.C.A.Kan., 182 P.2d 434— 
Moore v. King, aC.A.Mo., 130 F. 
2d 857—^Meeks v. Kaiser, C.C.A. 
Mo., 126 F.2d 826—Price v. John¬ 
ston, C.C.A.Cal.. 126 F.2d 806, cer¬ 
tiorari denied 62 S.Ct. 1106, 316 

U. S. 677, 86 KEd. 1760, rehearing 
denied 62 S.Ct. 1289. 316 U.S. 712, 
86 L.Bd. 1777—^U. S. ex rel. Eman¬ 
uel V. Jaeger, C.C.AN.Y.. 117 F.2d 
483—U. S. ex rel. Bracey v. Hill, 
C.C.A.Pa., 77 F.2d 970—Goodman 

V. Kunkle, C.C.A.Ind.. 72 F.2d 834. 
certiorari denied 65 S.Ct. 218, 293 
U.S. 619, 79 L..Bd. 707—U. S. ex 
rel. Moran v. Hill. C.C.A.I11., 56 
F.2d 146, certiorari denied 52 S.Ct. 
603, 286 U.S. 550, 76 L.Ed. 1286— 
In re Stutzman, D.C.Tex., 12 F. 
2d 98—Coates v. Lawrence, D.C. 
Ga., 46 F.Supp. 414, affirmed, C.C. 
A., 131 F.2d 110—U. S. ex rel. Ma¬ 
son V. Hunt, D.C.N.T., 16 F.Supp. 
286—Vlgoretti v. Hill, D.C.Pa.. 16 
F.Supp. 41—Capone v. Aderhold, D. 
C.G€l, 2 F.Supp. 280, affirmed, C.C. 
A., 65 P.2d 130. 

Ala.—^Ex parte Tanner. 121 So. 428, 
424, 219 Ala. 7, citing Corpus Ju¬ 
ris, answer to certified question 
conformed to Tanner v. State. 121 
So. 424, 23 AlcuApp. 61, certiorari 
denied 121 So. 427. 219 Ala. 139 
—^Bx parte Harper, 112 So. 96, 22 
Ala.App. 60—^Higginbotham v. 
State. 101 So. 166, 20 Ala.App. 159 
—Flowers v. State. 59 So. 238. 4 
Ala.App. 221. 

Alaska.—^Ex parte Oates, 8 Alaska 
819. 

Ariz.—State v. Henderson, 272 P. 97, 
84 Ariz. 480. 

Ark.—^Duncan v. West, 267 S.W. 567, 
167 Ark. 14. 

Cal.—^Ex parte Connor. 108 P.2d 10, 
16 GaL2d 701, certiorari denied 
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Connor v. People of State of Cal¬ 
ifornia. 61 S.Ct. 844. 31 U.S. 542. 
85 L.Bd. 1610—^Bx parte Goetz, 117 
P.2d 47, 46 Cal.App.2d 848—Ex 

parte Mackall, 74 P.2d 288, 24 Cal. 
App.2d 15—^Bx parte Morford, 31 
P.2d 406, 137 Cal.App. 662—Ex 
parte Glavich, 239 P. 707, 74 CaL 
App. 144. 

D.C.—^Bostic V. Rives, 107 P.2d 649, 
71 App.D.C. 2, certiorari denied 60 
S.Ct. 593, 309 U.S. 664, 84 L.E<1 
1011 . 

Fla.—Tracey v. Chapman. 185 So. 429, 
135 Fla. 374—^Dlxon v. Mayo, 168 
So. 800, 124 Fla. 485—Chapman v. 
Parrish, 164 So. 834, 114 Fla. 612 
—State ex rel. Connell v. Mayo, 
162 So. 174, 113 Fla. 767—Ander¬ 
son V. Chapman, 146 So. 675, 109 
Fla. 64—State ex rel. Perky v. 
Browne, 142 So. 247, 249, 105 Fla. 
631, citing Corpus Juris —^Futch v. 
Johnson, 134 So. T91. 101 Fla. 328 
—Carroll v. Merritt, 109 So. 630, 91 
Fla. 893—^Haile v. Gardner, 91 So. 
376, 82 Fla. 855. 

Ga.—Owen v. White, 185 S.B. 97, 182 
Ga. 67—Wells v. Pridgen, 114 S.E. 
355, 154 Ga. 397. 

Hawaii.—In re Gaspar. 84 Hawaii 
484. 

Ill.—^People ex rel. Ross v. Becker, 47 
N.E.2d 476—^People ex rel. Wake¬ 
field V. Montgomery, 6 N.E.2d 868, 
366 Ill. 478—^People ex rel. Court¬ 
ney V. Sullivan, 1 N.E.2d 206, 363 
Ill. 34—^People ex rel. Merrill v. 
Hazard, 196 N.E. 827, 361 Ill. 60 
—People ex rel. Courtney v. Pry¬ 
stalskl. 192 N.E. 908, 868 Ill. 198 
—^People ex rel. Morris v. Hazard, 
191 N.E. 54, 856 Ill. 448—People 
ex rel. Kemer v. Circuit Court, 188 
N.E. 408, 364 Ill. 363—People ex 
rel. Swanson v. Kelly. 186 N.E. 188, 
362 Ill. 667—People ex rel. Weed 
V. Whipp, 186 N.E. 136, 362 IlL 
625—People v. Eller, 153 N.E. 597. 
823 Ill. 28, 49 A.L.R. 490—Gross- 
man V. Grossman, 43 N.E.2d 216. 
220. 815 I11.APP. 345. 

Ind.—^Newsom v. Miles, 44 N.R2d 
297—Dowd V. Anderson, 40 N.E.2d 
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where the errors or irregularities 

' 658, certiorari denied Anderson v. 
Dowd. 63 S.Ct. 60. 317 U.S. 630. 

87 L.Ed.-State ex rel. Dowd 

V. Superior Court of La Porte 
County, Ind., 36 N.E.2d 765, 219 
Ind. 17—^Haden v. Dowd. 23 N.E3. 
2d 676, 216 Ind. 281, certiorari de¬ 
nied 60 S.Ct. 583. 309 U.S. 662. 
84 L.Ed. 1009—Dinkla v. Miles, 188 
N.E. 577. 206 Ind. 124—State v. 
Branaman, 183 N.E. 653, 204 Ind. 

- 238—^Hunnicutt v. Prauhiger, 158 
N.E. 572, 199 Ind. 501. 

Iowa.—Convey v. Haynes, 298 N.W. 
647. 230 Iowa 485. 134 A.L.R 966. 

Kan.—^Ex parte Bolman. 292 P. 790, 
131 Kan. 593—Saparlto v. Helman, 
261 P. 669, 124 Kan. 673. 

Ky.—^Anderson v. Buchanan, 168 S.W. 
2d 48. 292 Ky. 810—Sexton v. Bu¬ 
chanan, 168 S.W.2d 19, 292 Ky. 716. 

Mich.—In re Pranks. 297 N.W. 621, 
297 Mich. 353. 

Mo.—^Ex parte Tuvell, 256 S.W. 463, 
301 Mo. 251. 

Neb.—^Dunham v. O'Grady, 290 N.W. 
723. 137 Neb. 649—In re Hoagland, 
260 N.W. 695. 129 Neb. 6—Hulbert 
V. Penton. 215 N.W. 104, 106, 116 
Neb. 818, quoting Corpns Juris. 

N.J.—^Ex parte Scridlow, 11 A.2d 837, 
124 N.J.Law 342—Ex parte Trem- 
per, 8 A2d 279, 126 N.J.Eq. 276. 
affirmed 19 A2d 342, 129 N.J.Eq. 
274—Ex parte Davis, 162 A 188, 
107 N.J.Eq. 160. 

N.Y.—^People ex rel. Carr v. Martin, 
35 N.E.2d 636, 286 N.Y. 27, re¬ 
versing 24 N.Y.S.2d 729, 261 App. 
Dlv. 865^—^People ex rel. De Bernar¬ 
do V. Martin, 24 N.Y.S.2d 804. 261 
App.Div. 870, reargrument denied 
27 N.Y.S.2d 1006, 261 App.Dlv. 1111 
—^People ex reL Holt v. Lambert, 
260 N.Y.S. 678, 237 App.Div. 39, 
motion denied 185 N.E, 797, 261 
N.Y. 695, affirmed 188 N.E. 42. 262 
N.Y. 611, motion denied 188 N.E. 
65, 262 N.Y. 561—People ex rel. 
Haines v. Hunt, 242 N.Y.S. 106, 
229 App.Div. 419, followed In Peo¬ 
ple ex rel. Scrum v. Hunt, 244 N. 
Y.S. 790, 230 App-Dlv. 801—Peo¬ 
ple V. Sassone, 12 N.Y.S. 2d 473. 

N.C.—State v. Edwards, 135 S.E. 37, 
192 N.a 321. 

N.D.—^Ex parte Moore, 300 N.W. 37, 
71 N.D. 274. 

Ohio.—^Ex parte Ellcker, 160 N.E. 
242, 26 Ohio App. 362, affirmed 169 
N.E 478, 117 Ohio St. 600—Thom¬ 
as V. Cowdrey. 13 Ohio App. 59 
—State ex rel. Kudrick v. Meredith, 
24 Ohio N.P.,N.S.. 120. 

Okl.—^Ex parte Williams, 228 P. 494, 
102 Okl. 170—^Ex parte Baker, Cr., 
137 P.2d 242—^In re Knight, Cr., 
131 P.2d 606—^Ex parte Brewer, 
Cr., 129 P.2d 199—^Ex parte Llnam, 
109 P.2d 838, 71 Okl.Cr. 166—Ex 
parte Newman, 94 P.2d 566, 67 Okl. 
Cr. 401—^Ex parte Leathers, 90 
P.2d 450, 66 OkLCr. 172—Ex parte 
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have been re- | viewed on error 

Sutton, 39 P.2d 999, 66 OkLCr. 
86—Ex parte Keel, 71 P.2d 313. 
62 OkLCr. 277—Ex parte West, 71 
P.2d 129, 62 OkLCr. 260—Ex parte 
Moore. 66 P.2d 201, 60 OkLCr. 419 
—^Ex parte Grant, 240 P. 769, 32 
Okl.Cr. 217—^Ex parte Benefield, 
236 P. 626, 31 Okl.Cr. 1—Ex parte 
Barnette, 232 P. 456, 29 Okl.Cr. 
80—Ex parte Hollingshead, 216 P. 
486. 24 OkLCr. 181. 

Or.—Gamer v. Alexander, 120 P.2d 
238, 167 Or. 670, certiorari denied 
62 S.CL 1281, 816 U.S. 690, 86 L.Ed. 
1761—Rust V. Pratt, 72 P.2d 633. 
157 Or. 506, appeal dismissed 58 
S.Ct. 648, 303 U.S. 621, 82 L.Ed. 
1084, Jennings v. Pratt, 68 S.Ct. 
648, 303 U.S. 621, 82 L.Ed. 1084. 
Abbott V. Pratt, 68 S.Ct. 648, 303 

U. S. 621. 82 L.Ed. 1084, and Llgert 

V. Pratt, 58 S.Ct 648, 303 U.S. 621. 
82 L.Ed. 1084. 

Pa.—Commonwealth ex rel. Penland 
V. Ashe, 19 A.2d 464, 341 Pa. 337— 
In re Halderman, 119 A 736, 276 
Pa. 1—Commonwealth ex rel. Fake 
V. Smith. 19 A2d 745, 144 Pa.Super. 
497—Commonwealth ex rel. Kelley 

V. Warden of Jail, 9 Pa.Dist & Co. 
395, 41 York Leg.Rec. 82, 75 Pittsb. 
Leg.J. 763. 

S.D.—State v. King, 262 N.W. 36. 62 
S.D. 184—^Nelson v. Foley, 223 N. 

W. 323, 64 S.D. 382. 

Tenn.—^Adams v. Russell, 167 S.W.2d 
6—^Lynch v. State ex rel. Kille- 
brew, 166 S.W.2d 397—State ex rel. 
Karr v. Taxing District of Shel¬ 
by County, 16 Lea 240. 

Tex.—^Elx parte Clinnard, Cr., 169 S. 
W.2d 181—^Ex parte Brown, Cr., 
165 S.W.2d 718—^Ex parte Layman, 
146 S.W.2d 406, 140 Tex.Cr. 631— 
Ex parte Pruitt, 141 S.W.2d 333, 
189 Tex.Cr. 438—^Ex parte Waltrip, 
132 S.W.2d 276, 137 Tex.Cr. 479— 
Ex parte Von Koennerltz, 286 S.W. 
987, 106 Tex.Cr. 135—Ex parte 

Stanford, 271 S.W. 924, 100 Tex. 
Cr. 558—^Ex parte Matthews, 268 
S.W. 477. 96 Tex.Cr. 497. 

Vt.—^Bx parte Parker, 181 A 106, 
107 Vt. 463. 

Va.—^Hobson v. Youell, 16 S.E.2d 76, 
177 Va. 906. 

Wash.—^Voigt v. Mahoney, 116 P.2d 
300, 10 Wash.2d 167—^Ex parte 

Voight, 226 P. 482, 130 Wash. 140. 
W.Va.—Schad v. McNinch, 136 S.E 
866, 103 W.Va^ 44—Kirby v. New- 
lon, 130 S.B. 86, 100 W.Va 70. 

Wis.—State ex rel. Currie v. Mc- 
Cready, 297 N.W. 771, 238 Wis. 142 
—^Larson v. State ex reL Bennett, 
266 N.W. 170. 221 Wis. 188—Ex 
parte Knox, 192 N.W. 396, 180 Wis. 
622. 

29 C.J. p 62 note 27, p 51 note 22. 

A Judgment may be exroneoiu and 
not void because it is excessive or 
deficient, or because of some irregu¬ 
larity in the procedure occurring at 
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or appeal and the judgment or sen- 

or before the trial.—^Voigt v. Ma¬ 
honey, 116 P.2d 300, 10 Wash.2d 167. 

“A voidable Judgment has all ordi¬ 
nary consequences of a legal Judg¬ 
ment until its Invalidity is declared 
in proper proceeding for such pur¬ 
pose, and it may not be attacked col¬ 
laterally or challenged on habeas 
corpus."—Ex parte Steele, 18 S.E. 2d 
132, 136, 220 N.C. 685, certiorari de¬ 
nied Steele v. State of North Caro¬ 
lina, 62 S.Ct 1275, 316 U.S. 686, 86 L. 
Ed. 1768. 

‘‘However defective In form a 
Judgment entry followed by a sen¬ 
tence in a criminal case may be, if 
there is an adjudication in substance, 
though not in form, that the ac¬ 
cused is guilty of the crime for 
which he is sentenced, the adjudica¬ 
tion supporting the 'sentence' is not 
to be regarded as insufficient on ha¬ 
beas corpus to sustain a commitment 
issued to enforce the sentence im¬ 
posed, if the Sentence is otherwise 
valid."—^Anderson v. Chapman, 146 
So. 675, 677, 109 Fla. 54. 

Errors aud Irregularities lusuffloleut 
to support writ 

(1) Conviction of misdemeanor un¬ 
der Indictment for felony.—^Ex parte 
Clopp, 2 S.W.2d 446, 109 Tex.Cr. 17. 

(2) Erroneous order after final 
Judgment.—Ex parte Gough, 12 P.2d 
968, 124 Cal.App. 493. 

(3) Erroneous recital that convic¬ 
tion was on a plea of guilty in¬ 
stead of on a plea of nolo contendere. 
—Fisher v. Schllder, C.C.AOkL, 131 
F.2d 622. 

(4) Error in entering sentence on 
minutes.—Ex parte Patterson, 141. S. 
W.2d 319, 139 Tex.Cr. 489. 

(5) Error of court in determina¬ 
tion of Issues.—Moore v. King, C.C. 
AMo., 130 F.2d 857. 

(6) Error of state court in Judg¬ 
ment Involving federal question.— 
Caruthers v. Hines, TexCom.App., 
290 S.W. 165, affirming. Civ.App., 288 
S.W. 244, and certiorari denied 48 
S.Ct. 18, 276 U.S. 525, 72 L.Ed. 406. 

(7) Failure of Judge to sign entry 
of Judgment—^Newsom v. Miles, Ind., 
44 N.E.2d 297—Bailer v. Dowd, 40 N. 
E.2d 326. 219 Ind. 624. 

(8) Failure to enter Judgment on 
docket—Silvers v. White, 8 Alaska 
284. 

(9) Failure to enter Judgment in 
direct words, where the record shows 
plea of guilty and sentence.—U. S. 
ex rel. Campbell v. Bishop, D.C.Fla., 
39 F.2d 208. affirmed, C.C.A, 47 F. 
2d 95. 

(10) Imposition of sentence after 
time prescribed therefor.—^Ex parte 
ZwillmajQ, C.C.A, 48 F.2d 76. 

(11) Pronouncing sentence less 
than six hours after conviction.— 
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tence has been affirmed*® or modified,?*^ ^or a statu¬ 
tory remedy is prescribed for the particular error 
or defect.** Habeas corpus ordinarily does not lie 
on the ground that the judgment or sentence fails 
to specify the offense of which defendant was con¬ 
victed,** or expressly to adjudge defendant’s guilt.*® 
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, Error as to punishments In accordance with the 
above rule, where the court has jurisdiction and 
errs merely in regard to the punishment, the remedy 
is by appeal or writ of error on which the mistake 
can be corrected and such sentence pronounced as 
should have been imposed, and ordinarily relief will 
not be granted by habeas corpus,* ^ especially where 


parte Ohl. 92 P.2d 976. B9 Nev. 309, 
rehearlngr denied 95 P.2d 994, 69 Nev. 
309. 

(12) Sentence fixed and Imposed by 
court Instead of by jury. 

Ala.—^Ex parte Tanner, 121 So. 423, 
219 Ala. 7, answer to certified Ques¬ 
tion conformed to Tanner v. State, 
121 So. 424, 23 AleuApp. 61, certio¬ 
rari denied 121 So. 427, 219 Ala. 
139—Smith V. State. 121 So. 692, 
first case, 28 Ala.App. 72. certiorari 
denied 121 So. 693, 219 Ala. 189. 
Ill.—People ex rel. Wakefield v. Mont¬ 
gomery, 6 N.E.2d 868, 3G6 111. 478. 
Wash.—^Ex parte Volght, 226 P. 482, 
130 Wash. 140. 

(13) Sentencing as an habitual 
•criminal on Insufficient evidence.— 
Abies V. Amrlne, 126 P.2d 231, 156 
Kan. 481. 

(14) Sentencing on plea of guilty 
of murder without first examining 
witnesses to determine the degree of 
offense.—Convey v. Haynes, 298 N.W. 
647, 230 Iowa 486, 134 AL.R. 966. 
followed In Cullon v. Haynes, 298 N. 
W. 851, 230 Iowa 489—McCormick v. 
Hollowen, 246 N.W. 612, 216 Iowa 
638. 

(15) Sentencing without giving op¬ 
portunity to show Insanity.—Ex 
parte Cash, 253 N.W. 788, 216 Wis. 
148. 

(16) Other errors and irregulari¬ 
ties held Insufficient see 29 C.J. p 
53 note 33 [a]. 

Order on error oonuoi nobis 

If trial court has jurisdiction to 
set aside conviction, order on appli¬ 
cation In nature of writ of error 
ooram nobis to have conviction set 
aside would be binding on court In 
habeas corpus proceeding even if 
erroneous, but would be void and not 
binding in habeas corpus proceeding 
if trial court did not have jurisdic¬ 
tion.—Robinson v. Johnston, C.C.A. 
Cal., 118 F.2d 998, certiorari denied 
U. S. ex rel. Robinson v. Johnston, 62 
S.Ct. 177, 314 U.S. 675. 86 L.Ed. 
540, rehearing denied 62 S.Ct. 358. 
314 U.S. 713, 86 L.Ed. 568, second re¬ 
hearing granted, certiorari granted 
and judgment vacated on other 
grounds 62 S.Ct 1301, 316 U.S. 649, 
86 L..Ed. 1732. 

Collateral attack on judgment for er¬ 
rors and Irregularities generally 
see the C.J.S. title Judgments §§ 
428, 433, also 34 C.J. p 566 note 75- 
p 566 note 47. 

ReQulsltes and sufficiency of judg¬ 


ment or sentence as subject of ap¬ 
peal see Criminal Law 9 1650. 

86. U.S.—In re Stutzman, D.C.Tex., 
12 F.2d 98. 

Cal.—^Ex parte Cutler, 36 P.2d 441, 
1 Cal.App.2d 273. 

Ky.—^Anderson v. Buchanan, 168 S. 

W.2d 48, 292 Ky. 810. 

Ohio.—Ex parte Lind way, 9 N.E.2d 
1. 132 Ohio St 473. 

Okl.—^Newton v. Key, 43 P.2d 398, 
171 Okl. 621—^Ex parte Baker, Cr., 
137 P.2d 242—In re Booth, 126 P. 
2d 751, 74 OkLCr. 406. 

Pa.—Commonwealth v. Relfsteck, 
115 A. 130, 271 Pa. 441. 

29 C.J. p 51 note 24 [a]. 
lUCatters known at time of appeal 
Habeas corpus will not Issue where 
petitioner had appealed his juderment 
of conviction, judgment was affirmed 
and questions raised In habeas cor¬ 
pus proceedings were in existence 
and known to petitioner at time of 
appeal and were matters which prop¬ 
erly should have been presented by 
appeal.—^Ex parte Baker, Okl.Cr.. 137 
P.2d 242—In re Booth, 126 P.2d 751, 
74 Okl.Cr. 406—^Ex parte Herren, 124 
P.2d 276, 74 Okl.Cr. 154. 

87. Okl.—Ex parte Baker, Cr., 137 
P.2d 242. 

8& Tex.—Ex parte Teague, 112 S. 

W.2d 192, 133 Tex.Cr. 509. 

Motion to correct costs 

Where accused failed to file stat¬ 
utory motion to correct costs to elim¬ 
inate sum taxed as constable’s fees, 
accused could not attack constable's 
fees by habeas corpus after justice 
Issued capias pro fine, on accused's 
refusal to pay sum taxed as consta¬ 
ble’s fees, by virtue of which ca¬ 
pias accused was CLrrested and lodged 
in jail.—Ex parte Teague, 112 S.W.2d 
192, 133 Tex.Cr. 509. 

Statute authorizing correction 
A statute providing that. If the 
judgment under which the petitioner 
Is held Is erroneous as to time or 
place of Imprisonment, the court 
shall sentence him for the correct 
length of time, had no application 
where a prisoner at large under pa¬ 
rol was convicted of another offense, 
and the prison records erroneously 
showed that he was first held under 
the second sentence Instead of the 
first sentence.—^Lee v. Gil van, 229 
S.W. 1045, 287 Mo. 231. 

Appeal to goveznor as proper reziu 
edy 

Okl.—^Ex parte Doll, 117 P.2d 647, 
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73 Okl.Cr. 34—In re Flowers, 111 
P.2d 609, 71 OkLCr. 330. 

89. Fla.—^Anderson v. Chapman, 146 
So. 675, 109 Fla. 64. 

Under statute not requiring such 
epeciflcation in Justlce’e court 
Cal.—Ex parte Mize, 77 P.2d 472, 
11 Cal.2d 22. 

Where the record as a whole showe 
the crime of which accused was con¬ 
victed, he will not be freed on ha¬ 
beas corpus because the order of 
sentence does not recite the crime.— 
Ex parte Thurston, D.C.Wash., 233 F. 
847. 

Offense sufficiently designated 

Cal.—^Ex parte Mogensen, 90 P. 1063, 
6 CaLApp. 596. 

Fla—Ex parte Dyess. 147 So. 211, 
109 Fla 244. 

Presumption 

In habeas corpus proceeding, re¬ 
lator is not entitled to have the writ 
Issue because of the fact that the 
information was not Incorporated In 
the Judgment and sentence which 
failed to specify the offense to which 
the relator pleaded guilty, since It 
would be presumed that the infor¬ 
mation properly charged the offense 
to which relator pleaded guilty and 
on which the sentence was imposed. 
—^Alexander v. O’Grady, 290 N.W. 
718, 137 Neb. 646, certiorari denied 61 
act. 69, 311 y.S, 683 , 86 439. 

SOi Fla—^Anderson v. Chapmdn, 146 
So. 675, 109 Fla 54. 

91. U.S.—Holiday v. Johnston, CaL, 
61 S.Ct. 1016, 313 U.S. 342, 85 L. 
Ed. 1392—^Meeks v. Kaiser, C.C.A. 
Mo., 125 F.2d 826—^Verheul v. 
Johnston, C.C.A.Cal., 121 F.2d 959 
—^Reger v. Hudspeth, C.C.A.B:an., 
103 F.2d 825, certiorari denied 60 
S.Ct 79, 308 U.S. 649, 84 L.Ed. 
462—^Dockter v. White, C.C.A.Kan., 
25 F.2d 74—Cronin v. Ennis, C.C. 
ANeb., 11 F.2d 237—Stoneburg v. 
Hiatt, D.C.Pa, 47 F.Supp. 696—U. 
S. ex rel. Kutler v. Hill, D.C.Pa, 21 
F.Supp. 229. 

Ala—State v. Ham, 133 So. 60, 24 
AlaApp. 147, certiorari denied 133 
So. 61, 222 Ala 490. 

Cal.—^Ex parte Kepford, 14 P.2d 146, 
125 CaLApp. 675—^Application of 
Boatwright, 6 P.2d 972, 119 CaL 
App. 420. 

Del.—Biddle v. Board of Trustees of 
New Castle County Workhouse, 138 
A 631, 3 W.W.Harr. 426. 

Fla—State ex rel. Williams v. Al¬ 
britton, 194 So. 815, 141 Fla 537. 
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accused has acquiesced in the error for a number 
of years, although such relief may be gpranted in 
exceptional cases,or the prisoner may he remand¬ 
ed for resetitence, as considered infra § 102. The 
discretion of the court in imposing a sentence with¬ 
in the statutory limits cannot be reviewed or con¬ 


trolled on habeas corpus.^^ Imprisonment pursuant 
to the terms of a sentence unauthorized by law is 
illegal and ground for habeas corpus,as where 
the court having jurisdiction to impose only a fine 
imposed imprisonment.^^ However^ sentence un¬ 
der a repealed,®*^ or unconstitutional,®8 or otherwise 


Ill.—^People ex pel. Swanson v. Kel¬ 
ly, 186 N.B. 188, 862 Ill. 667. 

Kan.—^Loftls v. Amrlne, 105 P.2d 890, 
152 Kan. 464. 

Maas.—In re Stalker, 44 N.R 1068, 
167 Mass. 11. 

Mich.—In re Franks, 297 N.W. B21, 
297 Mich. 353—parte Brazel, 292 
N.W. 664, 293 Mich. 632. 

Minn.-State v. Wolfer, 71 N.W. 681, 
68 Minn. 465. 

N.T.—^People ex rel. Rodgers v. Mar¬ 
tin, 30 N.Y.S.2d 255, 262 App.Div. 
1057, appeal denied 32 N.Y.S.2d 374, 
263 App.Dlv. 774, certiorari denied 
Rodgers v. Martin. 62 S.Ct 1045, 
316 TJ.S. 670, 86 L.Bd. 1745—Peo¬ 
ple ex rel. Welch v. Slattery, 38 
N.Y.S.2d 11—People ex rel. Van 
Orden v. Warden of City Prison. 
27 N.Y.S.2d 35—^People ex rel. Bal 
V. Brophy, 21 N.Y.S.2d 824. affirmed 
21 N.Y.S.2d 825, 259 App.Dlv. 1067, 
reargument denied 23 N.Y.S.2d 195, 
260 App.Div. 841, affirmed 35 N. 
E.2d 932, 286 N.Y. 585. 

Ohio.—Thomas v. Cowdrey, 18 Ohio 
App. 59—In re Bonanno, 28 Ohio 
N.P.,N.S., 527. 

Okl.—^Bx parte Vanderburg, 117 P.2d 
550, 73 Okl.Cr. 21—^Bx parte Leath¬ 
ers. 90 P.2d 450, 66 Okl.Cr. 172 
—Ex parte Scott, 36 P.2d 302, 56 
Okl.Cr. 206—Bx parte Barnette, 232 
P. 456, 29 Okl.Cr. 80. 

Fa..—Commonwealth v. Smith, 148 A. 
307, 298 Pa 318—In re Raider^ 
man, 119 A. 736, 276 Pa 1—Ferree 
V. Douglas, 23 WestCo.L.J., 155, 
appeals dismissed 21 A.2d 472, 145 
PaSuper. 447. 

S.D.—State v. Jameson, 219 N.W. 118, 
52 S.D. 524, modifying 215 N.W. 
697, 51 S.D. 540. 

Tex.—Bx parte Pruitt, 141 S.W.2d 
338, 139 Tex.Cr. 438—^Ex parte 

Kennedy. 72 S.W.2d 915, 126 Tex. 
Cr. 653. 

Va—^Hudson v. Youell, 19 S.B.2d 706, 
179 Va 442. modifying 17 S.B.2d, 
408, 178 Va 525. 

29 C.J. p 54 note 42. 

Errors os to pnnlBhment not groiULdB 
for habeas corpus 

(1) Clerical error in entering the 
number of years of imprisonment.— 
In re BCalderman, 119 A. 735, 276 Pa 
1 . 

(2) Error In imposing sentence for 
unauthorized term.—^Biddle v. Board 
of Trustees of New Castle County 
Workhouse, 138 A. 681, 3 W.W.Harr., 
DeL, 425. 

(3) Erroneously fixing definite. In¬ 
stead of Indeterminate, term of im¬ 


prisonment—People ex rel. Swanson 
V. Kelly. 186 N.E. 188, 352 Ill. 667. 

(4) Erroneous order reaulring sen¬ 
tence to run Independently of an¬ 
other sentence.—^U. S. v. Rollnick, D. 
C.Pa, 33 F.Supp. 868. 

(5) Granting probation and at 
same time sentencing defendant to 
imprisonment for single offense.— 
People V. Marks, 257 P. 92, 88 CaL 
App. 370. 

(6) Imposing sentence for three 
crimes without vacating previous 
sentences of same person for other 
crimes, as required by statute.—Com¬ 
monwealth ex rel. Dugan v. Ashe, 18 
A.2d 523, 338 Pa 641. 

(7) Imposition of double penalty. 
—Cronin v. Ennis, C.C.A.Neb., 11 F. 
2d 237. 

(8) Invalid reduction of sentence 
by parole board, where a legal sen¬ 
tence was pronounced by the court. 
—Andrus v. McCauley, D.C.Wash., 21 
F.Supp. 70. 

A teohsloal objection to the form 
of sentence, not raised In either the 
trial court or the appellate courts 
to which the case was taken, or no¬ 
ticed by either appellate court as a 
"plain error,” does not afford ground 
for discharge of defendant on habeas 
corpus.—^Ex parte Rice, D.C.Cal., 6 
F.2d 167, affirmed, C.C.A., Rice v. U. 
S., 7 F.2d 319. 

Appellate court cannot, by habeas 
corpus, confer Jurisdiction on trial 
court to change or annul sentences 
originally imposed or to Impose new 
ones.—^TT. S. ex reL Poch v. Hill, C. 
C.A.Pa., 71 F.2d 906, certiorari de¬ 
nied Poch V. Hill, 56 S.Ct 120, 293 
U.S. 597, 79 L.Bd. 690—Poch v. Fake. 
C.C.A.Pa., 71 F.2d 906, certiorari de¬ 
nied 55 S.Ct 120, 293 U.S. 597, 79 
L.Ed. 690. 

New sentence Imposing greater pun¬ 
ishment 

Where court, on representation of 
defendant's physician that defendant 
was too 111 to be moved, vacated sen¬ 
tence at same term at which It was 
Imposed, new sentence. Imposed at 
subsequent term and providing for 
grreater punishment would not be 
held Invalid on collateral attack In 
habeas corpus proceeding.—Smith v. 
Brown, 185 So. 732. 135 Fla. 830. 
Excessive sentence see Infra subdi¬ 
vision e of this section. 

92. Va.—^Hudson v. Youell, 19 S.H. 

2d 705, 179 Va. 442, modifying 17 

S.E.2d 403, 178 Va. 525. 
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93. Mass.—In re Bishop, 51 N.E. 
191, 172 Mass. 86. 
rundamental errors may be cor¬ 
rected on habeas corpus, even though 
defendant failed to appeal from Judg¬ 
ment.—Commonwealth ex reL Pen- 
land V. Ashe, 19 A.2d 464, 341 Pa. 
337. 

94. U.S.—Cottrell v. Sanford, C.C.A. 
Ga., 123 F.2d 75, certiorari denied 
62 S.Ct 1275, 316 U.a 684. 86 L. 
Bd. 1756. 

N.J.—^Ex parte Scrldlow, 11 A.2d 837, 
124 N.J.Law 842. 

Ohio.—In re Bonamo, 28 Ohio N.P., 
N.S., 527, 530, quoting Ck>rpus Ju¬ 
ris. 

29 C.J. p 55 note 45. 

Propriety of maximum sentence 
imposed on defendant on plea of 
guilty is not revlewable on petition 
for writ of habeas corpus where 
sentence was within limits allowed 
by statute, since imposition of sen¬ 
tence was within discretion of trial 
court.—Saylor v. Sanford, C.C.A.Ga., 
99 F.2d 605, certiorari denied 59 S. 
Ct. 465, 306 U.S. 630, 83 L.Ed. 1032. 

95. Pa.—Commonwealth v. Falls, 162 

A. 482, 107 Pa.Super. 129. 

Wash.—^Bx parte Cress, 123 P.2d 
767, 13 Wash.2d 7. 

29 C.J. p 66 note 46. 

If court exceeds its power and 
sentence In whole or In part is il¬ 
legal, and case Is not one where an 
error merely is to be corrected, pris¬ 
oner's remedy Is, according to the 
peculiar circumstances of the case, 
either to proceed under statute by 
writ of habeas corpus, or to appeal 
if time to do so has not expired.— 
People V, Brooks, 24 N.Y.S.2d 676. 
Excessive sentence see Infra subdi¬ 
vision e of this section. 

Insufficient sentence see infra sub¬ 
division f of this section. 

96. Alaska.—^In re Burkell, 2 Alas¬ 
ka 108. 

Pa.—Commonwealth v. Egan, 5 Pa. 
Diet & Co., 97, 101, quoting Cor¬ 
pus Juris. 

Puerto Rico.—^People v. Medina, 14 
Puerto Rico 737. 

29 C.J. p 32 note 18. 

97. Ohio.—^In re Allen, 110 N.B. 
535, 91 Ohio St. 315. 

29 C.J. p 65 note 47. 

9& Ill.—^People v. Strasshelm, 90 N. 

B. 118, 242 Ill. 369. 

29 C.J. p 56 note 48. 

Elegal attempt to vest legislative 
power in Judldaxy 
The Lindbergh Law, authorizing 
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inapplicable^® statute is not ground for discharge 
on habeas corpus if such statute relates only to the 
sentence, and not to the existence of a punishable 
offense,1 except where excessive.® Where the court 
did not exceed its jurisdiction in pronouncing a sen¬ 
tence, the petitioner is not entitled to a release on 
habeas corpus,® unless the sentence has been sat¬ 
isfied, as considered infra subdivision g of this sec¬ 
tion. 

Where sentence is imposed on conviction under 
several indictments or counts, habeas corpus will 
not lie if the sentence is authorized under any in¬ 
dictment or any count or counts,^ and, where there 
is a conviction of separate offenses of the same 
kind, a sentence in gross, although irregular, is not 
ground for a discharge on habeas corpus, if it does 


not exceed the sum of the terms which might have 
been imposed separately;® nor is it ground for such 
relief that sentences of different length are imposed 
for separate offenses of the same kind, if they are 
within the maximum prescribed by law,® or that a 
valid prior sentence and commitment are followed 
by subsequent void sentences.*^ A prisoner convict¬ 
ed and sentenced as an habitual criminal, or fourth 
offender, cannot base his right to relief from pun¬ 
ishment therefor on the ground that some of the 
previous convictions were improper or voidable.® 

Error as to place of confinement. Habeas corpus 
will not lie because of the failure of the judgment 
to designate the type of institution for the service 
of the term of imprisonment,® or for mere error in 
sentencing a prisoner to confinement in one institu- 


punlshmezit by imprisonment In the 
penitentiary for such term of years 
as the court in its discretion shall 
determine, is not unconstitutional on 
ground that congress did not abso¬ 
lutely fix maximum term for which 
an offender could be sentenced, but 
illegally attempted to vest a legisla¬ 
tive power in the Judiciary, and a 
defendant convicted under the stat¬ 
ute and sentenced to life imprison¬ 
ment was not entitled to release on 
habeas corpus.—Bates v. Johnston, C. 
C.A.Cal., Ill F.2d 966, certiorari de¬ 
nied 61 act 17, 311 U.a 646, 85 L. 
Ed. 412. 

99. Ohio.—In re Allen, 110 N.E. 535, 
91 Ohio St 315. 

29 C.J. p 55 note 49. 

1. Puerto Rico.—Ex parte Gonzalez, 
7 Puerto Rico 451. 

29 C.J. p 55 note 50. 

2. Cal.—^Ex parte Carmignanl, 235 
P. 1033, 71 CaLApp. 632. 

Puerto Rico.—^Bx parte Gonzalez, 7 
Puerto Rico 451. 

Tmder void ordlnaaoe 
Where ordinance, under which pe¬ 
titioner was sentenced for posses¬ 
sion of liquor as a first offense, is 
void because the penalties therein 
prescribed are unreasonable, there 
being no authority under the state 
law for Imprisonment for a first of¬ 
fense, sentence to imprisonment is 
void, and prisoner, having paid max¬ 
imum fine prescribed by state law, 
will be discharged on habeas corpus. 
—^Ex parte Carmignani, 235 P. 1033, 
71 CaLApp. 632. 

Excessive sentence generally see in¬ 
fra subdivision e of this section. 

3. U.S.—In re Greenwald, C.C.Cal., 
77 P. 590. 

Cal.—^Ex parte Williams, 26 P. 887, 
89 Cal. 421—Ex parte Goetz, 117 
P.2d 47, 46 CaLApp.2d 848—Ex 
parte Mirando, 59 P.2d 544. 15 Cal. 
App.2d 443. 

Kan.—Green v. Amrine, 111 P.2d 80, 
153 Kan. 485. 


N.T.—People ex rel. Johnson v. Mar¬ 
tin. 30 N.Y.S.2d 272, 262 App.Div. 
1057, reargument denied 32 N.Y.S. 
2d 804, 263 App.Div. 905—People 
ex rel. Robarge v. Walrath, 265 N. 
Y.S. 120, 142 Misc. 551—People v. 
Kidney. 173 N.Y.S. 390. 

Okl.—^Ex parte Tollison, 117 P.2d 
549, 73 Okl.Cr. 38—Ex parte Ba¬ 
ker, 35 P.2d 285, 56 Okl.Cr. 139. 
S.D.—Nelson v. Foley. 223 N.W. 323. 

54 S.D. 382. 

29 C.J. p 55 note 52. 

Remand of prisoner see infra S 102. 

4. U.S.—Wall V. Hudspeth, C.C.A 
Kan., 108 P.2d 865—U. S. ex rel. 
Poch V. Hill, C.C.A.Pa., 71 P.2d 
906, certiorari denied Poch v. Hill, 

55 S.Ct. 120. 293 U.S. 597. 79 L.Ed. 
690—Goorman v. U. S., C.C.AMlch.. 
6 P,2d 573-Walters v. Hill, D.C. 
Pa., 9 F.Supp. 921. 

Pa.—Commonwealth ex rel. Contardi 
V. Smith. 3 A.2d 1005, 134 Pa.Super. 
31. 

A defendant sentenced on each of 
six counts Is not entitled to release 
on habeas corpus on ground that 
there could be but one judgment and 
sentence on an Indictment contain¬ 
ing several counts.—Commonwealth 
ex rel. Jenkins v. Ashe, 19 A2d 472, 
341 Pa. 334, certiorari denied Jen¬ 
kins v. Ashe, 62 S.Ct. 86, 314 U.S. 
612, 86 Ii.Ed. 492. 

Where an Indictment charges dis¬ 
tinct offenses in two or more counts, 
a defendant cannot complain In a ha¬ 
beas corpus proceeding of a sentence 
on a general verdict Imposing pun¬ 
ishment applicable to either offense 
without designating on which count 
it is based, since, it being impossible 
to say on which count the sentence 
applied, it will be held to apply to 
alL—^Davis v. O'Grady, 291 N.W. 82, 
187 Neb. 708, certiorari denied 61 S. 
Ct. 59. 811 U.S. 682, 85 L.Ed. 440. 

5. U.S.—^Levine v. Hudspeth, C.C.A. 
Kan., 127 F.2d 982, certiorari de¬ 
nied 68 S.Ct 39. 317 U.S. 628. 87 
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L.Ed. -rehearing denied 63 S. 

Ct 153, 317 U.S. 707, 87 L.Ed. - 

—Carter v. Snook, C.C.A.Ga., 28 P. 
2d 609—^Donegan v. Snook, D.C.Ga., 
6 P.2d 640, affirmed, C.C.A.. Fred¬ 
ericks V. Snook. 8 F.2d 966. 

S.C.—Ex parte Klugh, 128 S.E. 882, 
132 S.C. 199. 

29 C.J. p 53 note 33 [a] (40). 

As Jndioialy hut uot JnrisdiotiLoiialy 
error 

5. C.—^Ex parte Klugh, supra. 

6. Pa.—Commonwealth ex rel. Con¬ 
rad V. Ashe. 15 A.2d 926, 142 Pa. 
Super. 254. 

Lumping sentences exceeding max¬ 
imum 

A sentence which attempts to lump 
together two or more sentences is 
Illegal and will be corrected on ha¬ 
beas corpus, if it exceeds the max¬ 
imum sentence which may be legally 
imposed.—Commonwealth ex rel. Ro¬ 
gers V. Ashe. 3 A.2d 45, 133 Pa.Super. 
364—Commonwealth ex reL Hallett v. 
McKenty. 80 Pa.Super. 249. 

7. N.Y.—^People ex rel. Youell v. 
Hunt, 15 N.Y.S.2d 688. 258 App.Diy. 
846, appeal denied 16 N.Y.S.2d 698, 
258 App.Dlv. 860, affirmed 27 N.E.2d 
281, 283 N.Y. 560. 

8. Kan.—Cochran v. Simpson, 53 P. 
2d 502, 143 Kan. 273. 

N.Y.—People ex rel. Garrison v. Wil¬ 
son, 29 N.Y.S.2d 811, 176 Misc. 
1040. 

Prior oonviotlon of minor 

Prisoner could not attack on ha¬ 
beas corpus increased punishment 
under habitual criminal statute be¬ 
cause of former conviction, on 
ground that he was minor and of un¬ 
sound mind at time of former con¬ 
viction, since in such event convic¬ 
tion might have been voidable, but 
not void.—Cochran v. Simpson. 53 P. 
2d 502, 143 Kan. 278. . 

9. U.S.—^Wilson v; Aderhold, CCJL 
Ga., 84 F.2d 806. 
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tion rather than another,lO although the writ will 
lie where it is not a case of mere error but one in 
which the court transcended its powers.^^ The pris¬ 
oner cannot complain of an amendment of the sen¬ 
tence as to the place of confinement which was 

made to meet his objections.^^ 

(3) Where Judgment or Sentence Is Void 
Habeas corpus Is an appropriate remedy where the 
court was without Jurisdiction In rendering the judg¬ 
ment, or exceeded its jurisdiction In passing the sentence, 
or, in other words, where radical defects of this nature 
rendered the Judgment, sentence, or order void. 

As a corollary to the general rule stated supra 


subdivision a (1) of this section, habeas corpus or¬ 
dinarily is an appropriate remedy, with respect to 
the judgment or sentence, where and only where the 
court was without jurisdiction in rendering the 
judgment, or exceeded its power in passing the sen¬ 
tence,is and it has been held that defendant cannot 
waive the requirement respecting the court's juris¬ 
diction to enter judgment and pronounce sentence, 
as regards his right to apply for habeas corpus.!* 
Accordingly radical defects of this nature sufficient 
to render the judgment or sentence void on collat¬ 
eral attack, and only such defects, will sustain a 
writ of habeas corpus for the release of one held 


la Ind.—state v. Hiatt, 136 N.B. 
677, 192 Ind. 164. 

N.T.—^People ex rel. Medina v. Slat¬ 
tery, 36 N.Y.S.2d 265, 178 Mlsc. 
741—In re Bonanno, 28 Ohio N.P.. 
N.S., 627. 

29 C.J. p 49 note 91. 

Tnuufer f±om one prison to an¬ 
other 

Bven If provisions of order and 
sentence of state district court that 
defendant be returned to federal pen¬ 
itentiary, and that at expiration of 
his sentence in the federal peniten¬ 
tiary he be by the warden of the 
federal penitentiary delivered Into 
the custody of the sherlfiC, to be tak- 
^ to the state penitentiary, be 
deemed to be in excess of the powers 
of the district court, still defendant 
was not entitled to obtain his release 
by habeas corpus.—^ECawk v. O’G-rady, 
290 N.W. 911, 137 Neb. 639, certio¬ 
rari denied 61 S.Ct 11, 311 U.S. 645, 
85 LkBd. 412. 

Confinement in improper or unau¬ 
thorized place as ground for relief 
see infra fi 29. 

11. U.S.—In re Mills, Ark., 10 S.Ct. 
762, 135 U.S. 263, 34 L.Bd. 107. 

Cal.—^Ex parte Ah Cha, 40 Cal. 426. 
Ill.—^People ex rel Boss v. Becker, 
44 N.B.2d 862. 

29 C.J. p 49 note 92. 

Disposition of prisoner on discharge 
fjrom erroneous place of confine¬ 
ment see infra 5 102. 

12. U.S.—Corollo V. Dutton, CC.A. 
La., 63 P.2d 7. 

13. U.S.—Graham v. Squier, C.C.A. 
Wash., 132 F.2d 681, affirming, D. 
C., 46 F.Supp. 263—Friedberg v. 

U. S., C.C.A.Pla. 69 P.2d 170— 
Waugh V. Aderhold, D.C.Ga., 62 F. 
2d 702—Spragrue v. Aderholt, D.C. 
Ga., 46 F.2d 790—Brown v. White, 
C.G.A.EAn., 24 F.2d 392. 

D.a—Bostic V. Rives, 107 F.2d 649, 
71 App.D.C. 2, certiorari denied 60 
S.Ct. 693, 309 U.S. 664, 84 L.Bd. 
1011—Clawans v. Blves, 104 P.2d 
240, 70 App.D.a 107, 122 A.L.B. 
1436. 


Fla.—^Bx parte Livingston, 156 So. 
612, 618, 116 Fla. 640, citing Cor¬ 
pus Juris—^Anderson v. Chapman, 
146 So. 675, 109 Fla. 54. 

Ga.—Sanders v. Aldredge, 5 S.B.2d 
371, 189 Ga 69—^Harris v. Norris, 4 
S.E.2d 840, 188 Ga 610—^Klnman 

V. Clark, 195 S.E. 166, 185 Ga 328 
—^Etheridge v. Poston, 168 S.B. 
26, 176 Ga 388—Fleming v. Lowry, 
162 S.B. 144, 173 Ga 894—Wells 

V. Pridgen, 114 S.B. 355, 164 Ga 
397. 

Hawaii.—^In re Caspar, 34 Hawaii 
484. 

Iowa—Cormlck v. Hollo well, 246 N. 

W. 612, 215 Iowa 638—^Bennett v. 
Hollowell, 212 N.W. 701, 203 Iowa 
362. 

Mo.—^Dusenberg v. Rudolph, 30 S.W. 
2d 94, 325 Mo. 881—Fernbaugh v. 
Clark, App., 163 S.W.2d 999. 

Nev.—^Bx parte Taylor, 238 P. 998, 
49 Nev. 110. 

N.J.—^Bz parte Tremper, 8 A 2d 279, 

126 N.J.Bq. 276, affirmed 19 A2d 
342, 129 N.J.Bq. 274. 

N.T.—^People ex rel. Carr v. Mar¬ 
tin, 35 N.E.2d 636, 286 N.T, 27. 
reversing 24 N.T.S.2d 729, 261 App. 
Dlv. 866—^People, on Complaint of 

- V. Doe, 26 N.T.S.2d 468, 

261 App.Dlv. 604—^People ex rel. 
Prince v. Brophy, 290 N.T.S. 198, 
247 App.Dlv. 630, reversed on oth¬ 
er grounds 6 N.B.2d 109, 273 N.T. 
90, reargument denied 16 N.B.2d 
861, 278 N.T. 704—^People ex rel. 
Robarge v. Walrath, 265 N.T.S. 
120, 142 Misc. 661—People v. 

Brooks, 24 N.T.S.2d 576. 

Okl.—^Ex parte Green, 101 P.2d 641, 
69 OkLCr. 218—^Bx parte Massen- 
gale, 93 P.2d 41, 67 OkLCr. 181— 
Ex parte Wagner, 50 P.2d 1136, 58 
OkLCr. 161—^Ex parte Thomas. 37 
P.2d 829, 36 OkLCr. 258—Ex parte 
Long, 223 P. 710, 26 Old.Cr. 259. 
Pa—Commonwealth v. Egan, 5 Pa 
Dist. & Co. 97, 101, quoting Cor¬ 
pus Juzla 

Tex.—Ex parte Lee, 93 S.W.2d 720, 

127 Tex. 266—^Ex parte Clinnard, 
Cr., 169 S.W.2d 181. 

Vt.—Bx parte Parker, 181 A 106, 
107 Vt. 463. 


Wash.—^Williams v. McCauley, 108 P. 

2d 822. 7 Wash.2d 1. 

Wls.—^Ex parte Knox, 192 N.W. 395, 
180 Wis. 622. 

29 C.J. p 81 note 17. 

Xn some earlier oases a mere want 
of power to render the particular 
Judgment was considered an error 
in the exercise of Jurisdiction and 
not ground for habeas corpus.—^Bx 
parte Watkins, D.C., 3 Pet. 193, 7 L. 
Ed. 650—29 C.J. p 32 note 20. 

A statute denying the xrrlt of ha¬ 
beas corpus to persons committed 
or detained under final Judgment or 
decree of any competent tribunal 
does not apply if the sentences un¬ 
der which applicant Is detained are 
void for want of Jurisdiction of the 
court to pronounce them.—^Ex parte 
Hall, 118 A 347, 94 N.J.Bq. 108. 

Jurisdiction to decide Involves the 
power to decide wrong or erroneous¬ 
ly.—^Haden v. Dowd, 23 N.E.2d 676, 
216 Ind. 281, certiorari denied 60 S. 
Ct. 583, 309 U.S. 662, 84 L.Ed. 1009. 

If oouxt was without Jurisdiction 
in oozam nobis proceedings, setting 
aside of Judgment and sentence was 
void, and subject to collateral attack 
in habeas corpus proceeding.—Dusen- 
berg V. Rudolph, 30 S.W.2d 94, 326 
Mo. 881. 

implied determination of Jurisdiction 
On application for writ of habeas 
corpus, on ground that sentencing 
court did not have Jurisdiction to 
pronounce sentence because verdict 
finding applicants guilty was ren¬ 
dered by an eleven-man Jury Instead 
of twelve, court will not decline to 
issue writ simply because of exist¬ 
ence of the implied determination by 
the sentencing court, of its own Ju¬ 
risdiction.—^Ex parte Tremper, 8 A 
2d 279, 126 N.J.Bq. 276, affirmed 19 
A2d 342, 129 N.J.Eq. 274. 

Availability and effect of appeal see 
supra subdivision a (1) of this sec¬ 
tion. 

Excessive sentences see Infra sub¬ 
division e of this section. 

14. Ohio.—^Ex parte Steinmetz, 172 
N.E. 623, 36 Ohio App. 48L 
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thereunder,subject to the rules 

15. U.S.—McNally v. Hill. Pa., 56 
S.Ct. 24, 293 U.S. 131, 79 L.Bd. 238, 
affirming. C.C.A., 69 F.2d 38. certio¬ 
rari granted 64 S.Ct. 773. 292 U.S. 
619, 78 L.Ed. 1476—Robinson v. 
Johnston, C.C.A.Cal., 118 F.2d 998, 
certiorari denied U. S. ex rel. Rob¬ 
inson V. Johnston, 62 S.Ct. 177, 314 

U. S. 675. 86 L.Ed. 540, rehearing 
denied 62 S.Ct. 358. 314 U.S. 713, 
86 L.Ed. 568, second rehearing 
granted, certiorari granted and 
judgment vacated on other grounds 
62 S.Ct 1301, 316 U.S. 649. 86 L. 
Ed. 1732—^Bx parte Novotny, C.C.A. 
Ill., 88 F.2d 72—Friedberg v. U. S.. 

C. C.A.Fla., 69 F.2d 170—Goldsmith 

V. Aderholt, C.C.A-Ga., 44 F.2d 166, 
certiorari denied 61 S.Ct. 215. 282 

U. S. 901, 76 L.Ed. 794—White v. 
Levine, C.C.A.Kan., 40 P.2d 602— 
Franklin v. Biddle. C.C.A.Kan., 5 
F.2d 19. followed in Dellari v. Bid¬ 
dle, C.C.A.Kan., 5 P.2d 21—Bayless 

V. Johnston, D.C.Cal., 48 F.Supp. 
768—^Wilson v. Johnston, D.C.Cal., 
47 F.Supp. 257—^Pace v. Aderhold, 

D. C.Ga., 2 F.Supp. 261, affirmed. 
C.C.A., Aderhold v. Pace, 65 F.2d 
790—Biddle v. Luvlsch, C.C.A.Kan., 
287 F. 699, followed in Biddle v. 
Walt. C.C.A.Kan.. 287 F. 703. 

Ala.—Tanner v. State. 121 So. 424, 
23 Ala.App. 61, conforming to an¬ 
swer to certified question Ex parte 
Tanner, 121 So. 423, 219 Ala. 7, and 
certiorari denied Tanner v. State, 
121 So. 427, 219 Ala. 139. 

Alaska.—^Ex parte Oates, 8 Alaska 
319. 

CaL—^Ex parte Morford, 31 P.2d 406, 
137 Cal.App. 662. 

Fla.—Skipper v. Schumacher, 169 So. 
68, 124 Fla. 384, appeal dismissed 
and certiorari denied 57 S.Ct. 39, 
299 U.S. 607, 81 L.Ed. 376—Sloan 
V. Hutchlngson, 163 So. 61, 120 Fla. 
747—Anderson v. Chapman, 146 So. 
676, 109 Fla. 64—State ex rel. Per¬ 
ky V. Browne, 142 So. 247, 249, 106 
Fla. 631, citing Oozpus Juris —^Ex 
parte Browne, 111 So. 618, 93 Fla. 
332. 

Ga.—White v. George, 24 S.E.2d 787 
—Cummings v. Perry, 21 S.E.2d 
847, 194 Ga. 424—Wllcoxon v. Al- 
dredge, 15 S.E.2d 873, 192 Ga. 634— 
Sanders v. Aldredffe, 6 S.E.2d 371, 
189 Ga. 69—^Aldredge v. Williams, 
4 S.E.2d 469, 188 Ga. 607, certio¬ 
rari denied Williams v. Aldredge, 
60 S.Ct 512, 309 U.S. 661. 84 L. 
Ed. 1009—^Kinman v. Clark, 196 S. 

E. 166, 185 Ga. 328. 

Ill.—^People ex rel. Courtney v. Far- 
dy, 39 N.E.2d 7, 378 Ill. 601—Peo¬ 
ple ex rel. Cassidy v. Fisher, 22 
N.E.2d 937, 872 IlL 146—People ex 
rel. Merrill v. Hazard, 196 N.E. 827, 
361 Ill. 60—^People ex rel. Courtney 
V. Prystalskl, 192 N.E. 908, 868 IlL 
198—^People ex rel. Carlstrom v. 
ShurtiefC, 189 N.E. 291, 355 Ill. 210 
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stated supra § 6 ] as to discretion in the issuance of the writ. A judg- 


—^People ex rel. MiUer v. Dene- 
mark, 187 N.E. 809, 364 Ill. 34— 
Swanson v. Kelly, 186 N.E. 188, 
352 Ill. 667. 

Ind.—Dinkla v. Miles, 188 N.E. 677, 
206 Ind. 124—State v. Branaman, 
183 N.E. 653, 204 Ind. 238. 

Iowa.—Burry v. Haynes, 7 N.W.2d 
914. 

Kan.—Ex parte Rockwood, 69 P.2d 
703, 146 Kan. 386—^Ex parte Bol- 
man, 292 P. 790, 131 Kan. 693. 
Ky.—^Anderson v. Buchanan, 168 S. 

W.2d 48, 292 Ky. 810—Glenn v. 
Porter. 168 S.W.2d 32. 292 Ky. 719 
—Sexton V. Buchanan, 168 S.W.2d 
19. 292 Ky. 716—Sharpe v. Com¬ 
monwealth, 166 S.W.2d 993, 292 Ky. 
86—^Elliott V. Commonwealth, 167 
S.W.2d 703. 292 Ky. 614, certiorari 
denied Elliott v. Buchanan, 63 S.Ct 
1434—Smith v. Buchanan, 163 S.W. 
2d 5, 291 Ky. 44—Commonwealth v. 
Crawford. 147 S.W.2d 1019, 285 Ky. 
382—Hageman v. Kirkpatrick, 143 
S.W.2d 506, 283 Ky. 798—Jones v. 
Commonwealth, 108 S.W.2d 812, 269 
Ky. 772—^Department of Public 
Welfare v. Polagrove, 63 S.W.2d 
603, 250 Ky. 617—Commonwealth 

V. Gresham, 244 S.W. 66, 196 Ky. 
27. 

Md.—Price v. Clawns, 26 A2d 672, 
179 Md. 644. 

Mich.—Ex parte Dudney, 6 N.W.2d 
724, 303 Mich. 402—In re Stone, 
294 N.W. 166, 295 Mich. 207—In re 
Gardner, 244 N.W. 263, 260 Mich. 
122—^Ex parte Palm, 238 N.W. 732, 
255 Mich. 632, certiorari denied 
People of State of Michigan ex 
reL Palm v. Jackson, 62 S.Ct. 409, 
285 U.S. 647, 76 L.Ed. 938. 

Minn.—State v. Rudin, 189 N.W. 710, 
153 Minn. 159. 

Miss.—Kelly v. Douglas, 144 So. 237, 
164 Miss. 163. 

Mo.—Thompson v. Sanders, 70 S.W. 

2d 1061, 334 Mo. 1100. 

Neb.—State ex rel. Gossett v. 
O'Grady, 291 N.W. 497, 137 Neb. 
824—^Davis v. O’Grady, 291 N.W. 
82, 137 Neb. 708. certiorari denied 
61 S.Ct. 59, 311 U.S. 682, 86 L.Ed. 
440—Hawk v. O’Grady. 290 N.W. 
911, 137 Neb. 639, certiorari denied 
61 S.Ct. 11, 311 U.S. 645. 85 L.Ed. 
412—^Alexander v. O'Grady, 290 N. 

W. 718, 137 Neb. 646, certiorari 
denied 61 S.Ct. 59, 311 U.S. 682. 85 
L.Ed. 439—^In re Hoagland, 260 N. 
W. 696, 129 Neb. 6—Hulbert v. 
Fenton, 215 N.W. 104, 116 Neb. 818 
—^Ex parte Resler, 212 N.W. 766, 
116 Neb. 335. 

N.J.—^Bx parte Scridlow, 11 A2d 837, 
124 N.J.Law 342. 

N.T.—^People ex reL Carr v. Martin. 
35 N.B.2d 636, 286 N.Y. 27, revers¬ 
ing 24 N.Y.S.2d 729. 261 App.Div. 
866—^People ex rel. Albanese v. 
Hunt, 30 N.T.S.2d 137, 177 Mlsc. 
161—^People ex reL Friedman v. 
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Kaiser, 236 N.Y.S. 432, 134 Misc. 
786, reversed on other grounds 246 
N.Y.S. 914, 231 App.Div. 786—Peo¬ 
ple ex rel. Jaffe v. Jennings, 228 N. 
Y.S. 361, 131 Mlsc. 667, reversed 
on other grounds 236 N.Y.S. 429, 
227 App.Div. 758, affirmed 173 N. 
E. 861. 254 N.T. 528. 

N.C.—Ex parte Steele, 18 S.B.2d 132, 
220 N.C. 685, certiorari denied 
Steele v. State of North Carolina, 
62 S.Ct 1275, 316 U.S. 686, 86 L. 
Ed. 1758. 

Ohio.—Thomas v. Cowdrey, 13 Ohio 
App. 59. 

Okl.—^Newton v. Key, 43 P.2d 398, 171 
Okl. 621—^Ex parte Baker, Cr., 137 
P.2d 242—Ex parte Arnett, Cr., 186 
P.2d 607—In re Wright, Cr., 132 
P.2d 351, followed in In re Owens, 
Cr., 132 P.2d 362—Ex parte Story, 
Cr., 131 P.2d 773—^Ex parte Shock- 
ley. Cr., 130 P.2d 331—Ex parte 
Seale, Cr., 129 P.2d 862, certiorari 
denied Seale v. Hunt, 63 S.Ct 436, 

317 U.S. 696, 87 L.Ed,-Ex 

parte Nye, Cr., 129 P.2d 614—^Ex 
parte Brewer, Cr., 129 P.2d 199— 
In re Booth, 126 P.2d 751, 74 OkL 
Cr. 406—^Ex parte Gray, 124 P.2d 
430, 74 Okl.Cr. 200—Ex parte Her- 
ren, 124 P.2d 276, 76 Okl.Cr. 164— 
Ex parte Banning, 121 P.2d 619, 
73 Okl.Cr. 398—Ex parte Wright 
119 P.2d 97, 73 Okl.Cr. 167—In re 
Gable, 118 P.2d 1036, 73 Okl.Cr. 165 
—Ex parte Barrie, 117 P.2d 807,. 
73 Okl.Cr. 66—^Bx parte Tollison, 
117 P.2d 549, 73 Okl.Cr. 38—Ex 
parte Gilbert, 111 P.2d 206, 71 Okl. 
Cr. 268—Ex parte Pennin^on, 110 
P.2d 923, 71 Okl.Cr. 263—Ex parte 
Green, 101 P.2d 641, 69 Okl.Cr. 218 
—^Ex parte Bailey, 64 P.2d 278, 
60 Okl.Cr. 278—Ex parte Thomas, 
37 P.2d 829, 36 OkLCr. 268—Ex 
parte Faber, 36 P.2d 741, 66 Okl. 
Cr. 177—Ex parte Gardner, 19 P.2d 
910, 64 OkLCr. 294—Ex parte Mc¬ 
Daniel, 18 P.2d 287, 63 Okl.Cr. 435 
—^Ex parte Sneed, 287 P. 1062, 46 
OkLCr. 63—Ex parte King, 272 P. 
389, 41 Okl.Cr. 241—^Ex parte Bene¬ 
field, 236 P. 626, 31 OkLCr. 1—Ex 
parte Barnette, 232 P. 456, 29 Okl. 
Cr. 80—Ex parte Hollingshead. 216 
P. 486, 24 OkLCr. 131—Ex parte 
Hightower, 166 P. 624, 18 OkLCr. 
472. 

Or.—^Ex parte Loundagin. 278 P. 
960, 129 Or. 652—^Kelley v. Meyers, 
263 P. 903, 124 Or. 322, 66 A.L.R. 
661—^Hills V. Pierce, 231 P. 652, 113 
Or. 386. 

Pa.—Commonwealth v. Curry, 132 A. 
370, 285 Pa. 289—Commonwealth v. 
Egan, 126 A 488, 281 Pa. 251— 
Commonwealth v. Morgan, 123 A 
8'37, 278 Pa 396—In re Halderman, 
119 A 736, 276 Pa 1—^Ferree v. 
Douglas, 23 West.Co.LbJ. 156, ap¬ 
peals dismissed 21 A2d *472, 146 
PaSuper. 447. 
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ment is void, within the operation of this rule, only 
vhere it is not authorized under any circumstances 
4i the particular case, as made by the pleadings.^® 
Habeas corpus lies where the judgment, sentence, or 
order is fatally defective on the face of the rec- 
ci!rd,i7 or where the judgment, sentence, or order 
lacks the requisite definiteness and certainty,^® un¬ 
less defendant has moved in arrest of judgment, 
or where the judgment or sentence fails to disclose 


an offense,or where the judgment does not au¬ 
thorize or support the process under which relator 
is imprisoned,21 or where a judgment of conviction 
and sentence are had without due process of law22 
or under a void statute,^® or for acts to which the 
statute, under which the conviction is had, does not 
apply.24 It has been held that one duly convicted, 
but not sentenced as authorized by law, cannot de¬ 
feat the court’s jurisdiction to impose a legal sen- 


S.D.—^Acker v. Adamson, '293 N.W. 83, 
•67 S.D. 341—State v. Jameson, 215 
M'.W. 697, 51 S.D. 540, modified on 
other firrounds 219 N.W. 118, 52 S. 
D. 624. 

Tenn.—^Adams v, Russell, 167 S.W.2d 
•6—^Lynch v. State ex rel. Killebrew, 
166 S.W.2d 397—State ex rel. Karr 
V. Taxlngr District of Shelby Coun¬ 
ty, 16 L.ea 240. 

Tex.—^Bx parte Lee, 93 S.W.2d 720, 
127 Tex. 256—^Ex parte •Cllnnard, 
Cr., 169 S.'W.2d 181—Ex parte Mar- 
pie, 147 S.W.2d 805, 141 Tex.Cr. 
128—^Bx parte Layman, 146 S.W. 
2d 405, 140 Tex.Cr. 531—Ex parte 
Johnson, 99 S.W.2d 598, 131 Tex. 
Cr. 488—Ex parte Smith, 66 S.W. 
3d 874, 122 Tex.Cr. 534—^Bx parte 
Cassas, 13 SW.2d 869, 112 Tex.Cr. 
100—^Ex parte Smith, 265 S.W. 170, 
98 Tex.Cr. 217—^Bx parte Matthews, 
258 S.W. 477, 96 Tex.Cr. 497. 

Utah.—Lee Lim v. Davis, 284 P. 323, 
76 Utah 245, 76 A.L.R. 460. 

W^Lsh.—^Bx parte Towne, 129 P.2d 
330, 232, 14 WaBh.2d 633, cltihgT 
CoxpTui Jtixls—Ex parte Lombardi, 
123 P.2d 764, 13 Wash.2d 1—Voigt 
V. Mahoney, 116 P.2d 300, 10 Wash. 
2d 157—Williams v. McCauley, 108 
P.2d 822, 7 Wash.2d 1—Bx parte 
Hulet, 292 F. 430, 159 Wash. 98— 
Thomas v. Phelan, 289 P. 61, 157 
Wash. 471—State ex rel, Wagner 
V, Superior Court for Grays Harbor 
County, 256 P. 784, 144 Wash. 71. 
W.Va.—Kirby v. Newlon, 130 S.B. 86, 
100 W.Va. 70. 

Wis.—State v. Slows, 284 N.W. 4, 
230 Wis. 406. 

Wyo.—Smith v. Roach, 106 P.2d 536, 
56 Wyo. 206. 

29' C.J. p 53 note 28. 

Defects afFeetlng Judgment or seiu 
tence held sufiBLoleiLt to support 
wilt 

(1) Failure of conviction for fail¬ 
ure to provide for minor children, 
to show that offense was willful and 
without lawful excuse.—^Ex parte 
Cowan, 30 P.2d 443, U87 Cal.App. 209. 

(2) Failure to pronounce sentence. 
—JB3x parte Bateman, 271 P. 767, 94 
CaLApp. 639. 

(3) Order requiring peace bond not 
supported by facta—^Bx parte Wilk¬ 
inson. 278 S.W. 426, 102 Tex.Cr. 386. 

(4) Other defects held sufilclent to 
support writ see 29 CJ. p 53 note 82. 


Collateral attack on void Judgment 
generally see the C.J.S. title Judg¬ 
ments §3 416-427, also 34 C.J. p 
528 note 14-p 555 note 74. 

18. Ala.—State v. Ham, 133 So. 60, 
24 Ala.App. 147, certiorari denied 
133 So. 61, 222 Ala. 490—Tanner v. 
State, 121 So. 424, 23 Ala.App. 61, 
conforming to answer to certified 
question Ex parte Tanner, 121 So. 
423, 219 Ala. 7, and certiorari de¬ 
nied Tanner v. State, 121 So. 427, 
219 Ala. 139. 

Iowa.—^McCormick v. Hollowell, 246 
N.W. 612, 215 Iowa 638. 

Or.—Rust V. Pratt, 72 P.2d 533, 157 
Or. 505. appeal dismissed 68 S.CL 
648. 303 U.S. 621, 82 L.Ed. 1084, 
Jennings v. Pratt, 58 S.Ct. 648, 303 
U.S. 621, 83 L.Ed. 1084, Abbott v. 
Pratt, 68 S.Ct 648, 303 U.S. 621, 82 
L.Ed. 1084, and Ligert v. Pratt, 68 
S.Ct. 648, 303 U.S. 621, 82 L.Ed. 
1084. 

17. U.S.—Porthoffer v. Swope, C.C.A. 
Wash,, 103 F.2d 707, 710, citing 
Corpus Jhjis. 

Fla.—^In re Barnes, 200 So. 93, 146 
Fla. 12—State ex reL Reed v. 
Blltch, 120 So. 855, 97 Fla. 260. 
Ky.—^Elliott V. Commonwealth, 167 
S.W.2d 703, 292 Ky. 614, certiorari 
denied Elliott v. Buclianan, 63 S.Ct 
1434. 

P£L—Commonwealth ex rel. Kelley v. 
Warden of Jail, 9 Pa.Dlst. & Co. 
396, 41 York Leg.Rec. 82, 76 Plttsb. 
Leg.J. 763. 

Utah.—^Lee Lim v. Davis, 284 P. 323, 
324, 76 Utah 246, 76 A.L.R. 460, 
citing Corpus Jtuds. 

29 G,J. p '54 note 86. 

Judgment In ooram nobis proceeds 
IngSi showing on face that relief 
granted was unauthorized, is void 
and subject to collateral attack In 
habeas corpus proceeding.—^Dusen- 
berg V. Rudolph, 80 S.W.2d 94. 325 
Mo. 881. 

1& U.S.—Wall ▼. Hudspeth, C.C.A. 

Kan., 108 F.2d 865. 

Miss.—^Kelly v. Douglas, 144 So. 237, 
164 Miss. 163. 

Utah.—Lee Lim v. Davis, ‘284 P. 32'3, 
324. 75 Utah 245. 76 A.L.R. 460. 
citing Corpus Jhzls. 

29 G.J. p 54 note 36. 

Ambiguous sentences 
Where court sentencing petitioner 
under two separate indictments des¬ 
ignated in each case that the sen¬ 
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tence of one year and one day begin 
at expiration of the sentence in the 
other case, the admittedly ambiguous 
sentences were technically impossible 
of performance, although court's in¬ 
tention that they run consecutively 
and not concurrently was apparent, 
and petitioner therefore would he re¬ 
leased on habeas corpus after serving 
one year and three months.—^In re 
Fegler, D.C.Mlch., 36 F.Supp. 83. 
Seuteuces not too ludellulte 
U.S.—Wall V. Hudspeth, C.C.A.Kan.. 
108 F.2d 865—U. S. ex rel. Benton 
V. Hill, C.C.A.Pa., 73 F.2d 826. 

19. Miss.—^Kelly v. Douglas, 144 So. 
237, 164 Miss. 153. 

Adverse Judgment on motion In ar¬ 
rest of Judgment, on ground that 
Judgment and sentence were void for 
uncertainty, could be reviewed only 
on appeal, and not by habeas corpus. 
—^Kelly V. Douglas, supra. 

2a Fla,—^Ex parte Messer, 99 So. 

330. 87 Fla. 92. 

29 C.J. p 54 note 37. 

Wliere the charge on whioh oonvlo- 
tlon is had coxLstitutes no offenne^ 
because based on an invalid statute, 
it may be collaterally attacked, and 
habeas corpus is the proper remedy. 
—^Bx parte Messer, supra. 

21. Fla.—^House v. State, 172 So. 734, 
127 Fla. 146. 

N.J.—^Davld V. Blundell, 39 N.J.Law 
612. 

N.T.—People V. Kelly, 36 Barb. 444. 
Body executions see Infra § 82. 

22. U.S.—Voigt V. Webb, D.C.Wash., 
47 F.Supp. 743—In re Monroe, C.C. 
Ark, 46 F. 52. 

Ga.—^White v. George, 24 S.E.2d 787. 
Neb.—^Bx parte Kuwltzky, 282 N.W. 
1896, 135 Neb. 466. 

23. Alaska.—Guldonl v. Wheeler, 5 
Alaska 229. 

at Fla.—^Wilk V. City of Bartow, 
97 So. 307, 86 Fla. 186. 

Nonpayment of license tax 

One convicted and sentenced in a 
municipal court for not paying li¬ 
cense tax under an ordinance is prop¬ 
erly discharged on habeas corpus, 
where it appears that the acts for 
which the conviction was had consti¬ 
tute Interstate commerce to which 
the municipal ordinance cannot law¬ 
fully apply.—Wilk v. City of Bartow, 
supra. 
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tence by attacking the void sentence in habeas cor¬ 
pus proceedings, instituted after the term at which 
such void action was taken.25 

(4) Scope of Inquiry 

The questions to be considered on habeas corpus, on 
a Judgment and sentence, generally are whether the trial 
court had jurisdiction of the person and of the offense, 
and power to pronounce the particular judgment or sen¬ 
tence, and whether the sentence has expired or been 
satisfied. These questions are to be determined from the 


record and judgment, which record ordinarily cannot be 
Impeached or contradicted. 

As a general rule, the only questions that may be 
considered on an application for a writ of habeas 
corpus after conviction of an offense are whether 
the petitioner was convicted by a court having ju¬ 
risdiction of his person and of the offense and 
whether the judgment or order and sentence pro¬ 
nounced were within the court’s power, as author¬ 
ized by law,2® and whether the term for which the 


gSii U.S.—^Hammers v. U. S., C.C.A. 
Fla., 279 F. 265—Bryant v. U. S., 
C.C.A.Okl.. 214 F. 51. 

2e, U.S.—^Knewel v. Egran, S.D., 45 
S.ct. 622, 268 U.S. 442, 69 L.Ed. 
1036, reverslngr, U.C., Egran v. 
Knewel, 298 F. 784—Scott v. Ader- 
hold. C.C.A.Kan., 116 F.2d 797— 
Norris v. Hudspeth, C.C.A.ICan.. 114 
P.2d 1007—Casebeer v. Hudspeth, 
O.C.A.Kan., 114 F.2d 789, reversed 
on other grounds 61 S.Ct. 804. 312 

U.S. 662, 8'5 L.Ed. 1109, mandate 
conformed to, O.CA., 121 F.2d 914, 
certiorari denied 62 S.Ct. 1272, 816 

U. S. 683, 86 L.Ed. 1755, rehearing 
denied 63 S.OL 23. 317 U.S. 704, 87 

Ij.Ed.-Caballero v. Hudspeth, 

C.C.A.Kan., 114 F.2d 645—Bugg v. 
Hudspeth, C.C.A.Kan.. 113 F.2d 260 
—Brock V. Hudspeth, C,C.A.Kan., 
Ill F.2d 447—Wall v. Hudspeth, C. 
O.A.Kan., 108 F.2d 863—Moore v. 
Aderhold, C.C.A.Kan., 108 F.3d 729 
—^Reger v. Hudspeth, C.C.A.EIan., 
103 F.2d 823, certiorari denied 60 
S.Ct. 79, 308 U.S. 549. 84 L.Ed. 462 
—Porthoffer v. Swope, C.C.A.Wash., 
103 F.2d 707—^Zahn v. Hudspeth, C. 
C.A.E:an.. 102 F.2d 759, certiorari 
denied 59 S.Ct. 1045, 307 U.S. 642, 

L.Ed. 1522—Craig v. U. S., CC. 
A.Cal., 89 P.2d 980—Weeks v. 
Zerbst, C.C.A.Kan., 86 F.2d 996— 
Thouvenell y. Zerbst, C.C.A.ICan., 
83 P.2d 1003—Norton v. Zerbst, C. 

O. A.Ean., 83 F.2d 677, certiorari 
denied 57 S.Ct 24, 299 U.S. 641, 81 
L.Ed. 398—Belt v. Zerbst, C.C.A. 
E:an., 83 F.2d 18, certiorari denied 
56 S.ct 835. 298 U.S. 667, 80 L.Ed. 
1391—Sansone v. Zerbst, C.C.A. 
Kan.. 73 P.2d 670—Schultz v. 
Zerbst, C.C.A.KeLn., 73 F.2d 668— 
Whitney v. Zerbst, C.C.A.Kan., 62 
F.3d 970—Wldener v. Harris, C.C. 
A.W.Va., 60 P.2d 956—Copeland v. 
Archer, C.C.A.Wash., 50 F.2d 836— 
Fenton v. Aderhold, C.C.A.Ga., 44 

P. 2d 787—^McIntosh v. White, C.C, 
A.Kan., 21 F.2d 934—Stephens v. 
Biddle, C.C.A.Kan., 20 P.2d 662— 
Humphries v. Biddle, C.C.A.Kan., 
19 F.2d 193—Cardigan v. Biddle. C. 
C.A.Kan., 13 F.2d 1020—Cardigan 

V. Biddle, CCLAJCan., 10 F.2d 444— 
Redmon v. Witt, C.C.A.Ohio, 9 P.2d 
36—Goorznan v. U. S., C.C.A.Mich., 
6 F.2d 573-Tullldge v. Biddle. C. 
C.A.Kan., 4 F.2d 897—Mothershead 
V. King, D.CJdo., 137 F.Supp. 210—^ 


Andrus v. McCauley, D.C.Wash., 21 
F.Supp. 70—^Landis v. Hill, D.C.Pa., 
4 F.Supp. 94o—Biddle v. Walt *0. 
C.A.Kan., 287 P. 703—Biddle v. 
Luvlsch, C.C.A.Kan., 287 F. 699— 
Ex parte Craig, C.C.A.N.Y., 282 F. 
138, reversing, 1921, 274 P. 177, 
certiorari denied Craig v. Mc¬ 
Carthy, 42 S.Ct 272, 258 U.S. 604, 
617, 66 L.Ed. 793, certiorari grant¬ 
ed Craig V. Hecht, 43 S.Ct 90, 260 
U.S. 714. 67 L.Ed. 477, and affirmed 
44 S.ct 103, 263 U.S. 255, 68 L.Ed. 
293. 

Cal.—Ex parte Tassey, 253 P. 948, 81 
Cal.App. 287. 

Fla.—^Anderson v. Chapman, 146 So. 
675, 109 Fla. 54. 

Hawaii.—In re Abreu, 27 Hawaii 237. 
Ill.—^People ex rel. Kerner v. Hunt¬ 
er, 17 N.E.2d 29, 869 Ill. 427. 

Ind.—^Kabanya v. Fogarty, 139 N.B. 
449, 193 Ind. 297. 

Kan.—^Ex parte Bolman, 292 P. 790, 
131 Kan. 593. 

Ky.—^Hageman v. Kirkpatrick, 143 S. 

W.2d 506, 283 Ky. 798. 

Mont.—^Ex parte Pyle, 234 P, 254, 72 
Mont, 494—^In re Gomez» 156 P. 
1078, 52 Mont 189. 

N.Y.—^People ex rel. Bemoll v. Kir¬ 
by, 88 N.Y.S.2d 597, 265 App.Dlv. 
961—^People ex rel. Jeffress v. 
Brown, 300 N.Y.S, 214, 252 App. 
Div. 891—^People ex rel. Rosen v. 
Warden of City Prison, 254 N.Y.S. 
774, 234 App.Dlv. 349—^People ex 
rel. Thornewell v. Heacox, 247 N.Y. 
S. 464, 231 App.Dlv. 617—People 
ex rel. Klpnis v. McCann, 191 N.Y. 
S. 574, 199 App.Dlv. 30—^People ex 
rel. Pettlbone v. Superintendent of 
New York State Reformatory at 
Elmira, 294 N.Y.S. 255, 162 Mlsc. 
125—^People ex rel. Sweet v. Lewis, 
271 N.Y.S. 154, 160 Mlsc. 650-Peo¬ 
ple ex rel, Gonskak v. Warden of 
Workhouse, Welfare Island, 267 
N.Y.S. 18, 149 Mlsc. 813—People 
ex rel. Smith v. McClellan, 232 N. 
Y.S. 8, 133 Mlsc. 280—^People ex 
rel. Solomon v. Slattery, 39 N.Y.S. 
2d 4'8—^People ex rel. Seagrlst v. 
Mederer, 33 N.Y.S.2d 114—^People 
ex rel. Prudhomme v. Superintend¬ 
ent of New York State Reforma¬ 
tory for Women at Bedford Hills, 
21 N.Y.S.2d 563. 

N.C.—State v. Hooker, 111 S.E. 861, 
183 N.a 763. 


N.D.—Ex parte Solberg, 203 N.W. 
898, 52 N.D. 518. 

Okl.—In re Knight, Cr., ISl P.2d 606 
—^Ex parte Brewer, Cr., 129 P.2d 
199—Ex parte Vanderburg, 117 P. 
2d 550, 73 Okl.Cr. 21—^Ex parte 
Wllkerson, 116 P.2d 923, 72 Okl.Cr. 
301—In re Flowers, 111 P.2d 609, 
71 Okl.Cr. 830—^Ex parte Penning^ 
ton, 110 P.2d 923, 71 Okl.Cr. 263— 
Ex parte Llnam. 109 P.2d 838, 71 
Okl.Cr. 165—Ex parte Williams, 106 
P.2d 524, 70 Okl.Cr. 377—Ex parte 
Meadows, 106 P.2d 139, 70 Okl.Cr. 
304—^Ex parte Massengale, 93 P.2d 
41, 67 Okl.Cr. 181—^Ex parte Davis, 
91 P.2d 799, 66 Okl.Cr. 271—In re 
Swalm, 89 P.2d 363. 66 Okl.Cr. 30— 
Ex parte Keel, 71 P.2d 313, 62 Okl. 
Cr. 277—^Ex parte Wray, 66 P.2d 
966, 61 Okl.Cr. 162—Ex parte 

Weaver. 64 P.2d 925, 60 Okl.Cr. 290 
—^Ex parte Bailey, 64 P.2d 278, 60 
Okl.Cr. 278—^Ex parte Lane, 52 P. 
2d 1078, 58 Okl.Cr. 298—Ex parte 
Wagner, 60 P.2d 1186, 58 Okl.Cr. 
161—^Bx parte Autry, '50 P.2d 239, 
58 Okl.Cr. 88—Ex parte Wood, 42 P. 
2d 289, 66 Okl.Cr. 444—Ex parte 
Brown, 278 P. 671, 43 OkLCr. <339- 
Ex parte Alton. 262 P. '215, 38 OkL 
Cr. 383—^Ex parte Dunn, 242 P. 574, 
38 Okl.Cr, 190—^Ex parte Grant, 240 
P. 769, 82 Okl.Cr. 217—Ex parte 
Bonltz, 284 P. 780, 30 Okl.Cr. 46— 
Ex parte Lair, 233 P. 789, 29 OkL 
Cr. 282—^Ex parte Bailey, Cr., 178 
P. 701. 

S.D.—^Nelson v. Foley, 223 N.W. S23, 
64 S.D. 382. 

Tex.—Ex parte Burns, 109 S.W.2d 
211, 133 Tex.Cr. 77—^Ex parte 

Kuehne, 12 S.W.2d 790, 111 Tex.Cr. 
36*3—Ex parte Matthews, 258 S.W. 
477, 96 TexCr. 497. 

Vt—Ex parte Parker, 181 A. 106, 107 
Vt 463—^In re Church, 148 A. 492, 
102 Vt. 350—^In re Dewar, 148 A. 
489, 102 Vt 340. 

Wash.—Williams v. McCauley, 108 P. 
2d 822, 7 Wash.2d 1—^Ex parte 
Hannlgan, 288 P. 918, 136 Wash. 
60. 

Wls.—State ex rel. Currie v. Mc- 
Cready, 297 N.W. 771, 238 Wls. 142. 
*'Where personal liberty Is con¬ 
cerned the Judgment and process of 
a court affecting It Is not so conclu¬ 
sive but that the Question of its au¬ 
thority to Imprison the party may 
be reviewed on habeas corpus by a 
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prisoner could be lawfully detained in custody has 
e?cpired27 or the sentence has otherwise been sat¬ 
isfied, as discussed infra subdivision g of this sec¬ 
tion. In other words, the inquiry is addressed not 
to errors, but to whether the judgment or sentence 
,is void, or whether it has been stayed, super¬ 
seded, or otherwise spent its force.^S 

In determining such questions the court generally 
will pursue its inquiry only through the record of 


the proceedings and the judgment or sentence,30 and 
unless it is affirmatively shown by the record, or the 
face of the judgment or sentence, under which the 
petitioner is confined, that the judgment or sen¬ 
tence is void he is not entitled to his discharge and 
the writ will be denied.31 The record of the pro¬ 
ceedings and judgment of the trial court, if a court 
of general and competent jurisdiction, imports veri¬ 
ty, and is not open to contradiction or impeachment 
in the habeas corpus proceedings,32 and the peti- 


court or judgre having power to 
award the writ.”—Ex parte Davis, 91 
P.2d 799, 807, 66 Okl.Cr. 271. 

On lutheae corpus, hased on ooram 
nohls proceedings, setting aside judg¬ 
ment and sentence, decisive question 
Is whether court had Jurisdiction of 
coram nobis proceedings.—^Dusenberg 
V. Rudolph, 30 S.W.2d 94, 326 Mo. 881. 

:begallt7 of sentence may be In^ 
qiilxed Into on return of writ of ha¬ 
beas corpus, notwithstanding court 
which pronounced sentence had Juris- 
<dlction of defendant and of action.— 
People ex rel. Grlffln v. Hunt, 270 N. 
TT.S. 248, 150 Mlsc. 163, affirmed 275 
N.Y.S. 1016, 242 App.Div. 903, modi¬ 
fied on other grounds 196 N.E. 598, 
267 N.T. 697. 

ain federal courts a habeas corpus 
court could pass on validity of modi¬ 
fied Judgment if district court and 
circuit court of appeals were with¬ 
out Jurisdiction to modify original 
Judgment.—Greenhaus v. Sanford, D. 
CGa., 37 P.Supp. 644. | 

27- N.T.—^People ex rel. Kipnis v. 
MdCann, 191 N.T.S. 674, 199 App. 
Dlv. 30. 

Expiration of terra of sentence as af¬ 
fecting accrual of right to writ see 
infra subdivision g" (2) of this sec¬ 
tion. 

jig^ XJ.S.—^U. S. V. Pridgeon, Ohio, 14 
S.Ct. 746, 15'3 TJ.S. 48, 38 L,.Ed. 631. 
Alaska.—^Ex parte Oates, 8 Alaska 
319. 

yaw —^Buxton v. Amrine, 125 P.2d 
381, 156 Kan. 440. 

Or.—Garner v. Alexander, 120 P.2d 
238, 167 Or. 670, certiorari denied 
62 S.Ct 1281, 316 U.S. 690, 86 L. 
Ed. 1761. 

29. Kan.—^Buxton v. Amrine, 126 P. 

2d 381, 156 Kan. 440. 

Matters arising after Judgment as 
grounds for habeas corpus general¬ 
ly see infra subdivision g of this 
sectidn. 

90L U.S.—^Egan v. Knewel, D.C.S.D., 
298 P. 784, reversed on other 
grounds 46 S.Ct 522, 268 U.S. 442, 
69 L.Ed. 1036. 

A la. —^Flowers v. State, 59 So. 238, 4 
Ala.App. 221. 

■ Cal.—^Bx parte Mackall, 74 P.2d 288, 
’ ' 24 CaLApp.2d 16—^Ex parte Koest- 

sr, 206 P. 116, 56 Cal.App. 621. 


Mo.—Kella v. Bradley, 84 S.W.2d 663, 
229 Mo.App. 821. 

Nev.—Ex parte Ohl, 92 P.2d 976, 69 
Nev. 309, rehearing denied 95 P.2d 
994, 59 Nev. 309. 

N.Y.—People ex rel. Pringle v. Liv¬ 
ingston, 239 N.T.S. 122, 136 Mlsc. 
475. 

N.C.—State v. Edwards, 136 S.E. 37, 
192 N.C. 321. 

Pa.—Commonwealth ex rel. Penland 
V. Ashe, 19 A,2d 464, 341 Pa. 337. 
Tex.—^Ex parte Bland, 147 S.W.2d 
499, 141 Tex.Cr. 64. 

Testimony taken at trial as part of 
record 

Pa.—Commonwealth ex rel. Wendell 
V. Smith, 186 A. 810, 123 Pa.Super. 
113. 

31. U.S.—^U. S. V. Pridgeon, Ohio, 14 
S.Ct 746, 153 U.S. 48, 38 L.Ed. 631. 
Alaska.—Ex parte Oates, 8 Alaslca 
319. 

Cal.—Ex parte Drennan, 164 P. 807, 
33 Cal.App. 193. 

D'C—U. S. V. Davis, 18 App.D.C. 280. 
Ga.—Jackson v. Lowry, 155 S.E. 466, 
171 Ga. 349. 

Ind.—Dlnkla v. Miles, 188 N.E. 577, 
206 Ind. 124. 

Kan.—Smith v. Amrine, 132 P.2d 396 
—Graham v. Amrine, 117 P.2d 683, 
154 Kan. 164, certiorari denied 62 
S.Ct 943, 316 U.S. 661. 86 L.Bd. 
1738. 

Ky.—Smith v. Buchanan, 163 S.W.2d 
5, 291 Ky. 44. 

N.T.—People ex rel. Bernoff v. Kir¬ 
by, 38 N.T.S.2d 597, 266 App.Div. 
961—People ex rel. Gendelman v. 
Martin, 30 N.Y.S.2d 273, 262 App. 
Dlv. 1058. 

Okl,—^Ex parte Barrett, Cr., 132 P.2d 
657—‘Ex parte Seale, Cr., 129 P.2d 
862. 

Tex.—Ex parte Seymour, 128 S.W.2d 
46, 1'37 Tex.Cr. 103—^Ex parte John¬ 
son. 99 S.W.2d 598, 131 Tex.Cr. 
438. 

Wash.—^Voigt v. Maboney, 116 P.2d 
300, 10 Wash.2d 167. 

29 C.J. p 56 note 59. 

Fetitiones must show by record 
that he comes within cases provided 
by law.—^Ex parte Teeters, 280 P. 
660, 130 Or. 631. 

Xf the record dearly shows the'va- 
lldity of the conviction, the court, on 
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habeas corpus, is without Jurisdic¬ 
tion to declare it void. 

Ill.—People ex rel. Carls trom v. 

Shurtleff. 189 N.E. 291, 355 Ill. 210. 
Va.—^Hobson v. Touell, 16 S.E.2d 76, 
177 Va. 906. 

Disposition of person see infra § 102. 
Remand of prisoner see Infra § 102. 

32 , U.S.—Riddle v. Dyche, Ga., 43 S. 
Ct 655, 262 U.S. 333, 67 L.Ed. 1009 
—Wall V. Hudspeth. C.C.A.Kan., 
108 P.2d 865—Farnsworth v. 
Zerbst, C.C.A.Ga., 98 F.2d 541, deny¬ 
ing rehearing 97 P.2d 265—Reid v. 
Sanford, D.C.Ga., 42 F.Supp. 300— 
U. S. ex rel. Grove v. Jackson, D.C. 
Pa., 16 F.Supp. 126. 

Cal.—Ex parte Bell. 122 P.2d 22, 19 
Cal.2d 488, prior opinion 100 P.2d 
339, '37 Cal. 2d 582—Ex parte Mack- 
all, 74 P.2d 288, 24 Cal.App.2d 15. 
D.C.—Clawans v. Rives, 104 F.2d 240, 
70 App.D.C. 107, 122 A.L.R. 1436. 
Idaho.—Ex parte Blades, 86 P.2d 737, 
59 Idaho 682. 

Ind.—Kunkel v. Moneyhon, 17 N.E. 2d 
82, 214 Ind. 606. 

Kan.—Lee v. Prather, 71 P.2d 868, 
146 Kan. 513. 

Mo.—Sisk v. Wilkinson, 265 S.W. 536, 
305 Mo. 328. 

Statement of Jndge and state’s at¬ 
torney accompanying mlttitmus can¬ 
not be considered In contradiction of 
record in habeas corpus proceeding 
by prisoner complaining of excessive 
sentence.—^People ex rel. Weed v. 
Whlpp, 186 N.E. 135, 352 Ill. 626. 

Xf defendant anffeis a doubtfol rec¬ 
ord to become final against him, he 
cannot, in the absence of prejudice, 
on habeas corpus contradict the rec¬ 
ord. 

U.S.—Campbell v. Aderhold, C.C.A. 
Ga., 67 F.2d 246. 

Cal.—^Ex parte Hartman, 71 P.2d 921, 
9 Cal.2d 583. 

Omission in record of every step In 
proceeding does not overcome pre¬ 
sumption of regularity on collateral 
attack and warrant release on writ of 
habeas corpus.—^Hall v. Johnston, C. 
C.A.Cal., 86 F.2d 820. 

Docket entries controlling as against 
directions in commitment 
Docket entries containing no direc¬ 
tion that penitentiary sentence, im¬ 
posed thereby on second of five bills 
of indictment for separate felonies, 
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tioner cannot offer evidence for such purpose ;33 
but it has been held that such an attack may be 
made on the record of a court of inferior and limit¬ 
ed jurisdiction, such as a justice of the peace.34 
Facts outside the record, which are not inconsist¬ 
ent therewith, may, however, be shown in an at¬ 
tack on the judgment.S5 


Questions not open to inquiry. The court, on ha¬ 
beas corpus, will not inquire into errors of law com¬ 
mitted by the trial court in the process of the trial, 
in the exercise of its jurisdiction,36 or matters of 
fact which were decided, or should have been de¬ 
cided, in the trial court nor will it inquire into 
mere errors or irregularities affecting the judgment 
or sentence,38 or as to the weight and sufficiency of 


be served consecutively to sentence 
on first of such bills, must be ac¬ 
cepted as stating: true facts In habeas 
corpus proceeding: by person sen¬ 
tenced, and sentence on second bill 
cannot be affected by such direction 
in commitment thereon.—Common¬ 
wealth ex rel. Cox v. Ashe, 22 A.2d 
606, 146 Pa.Super. 365. 

Seoord of oonrfe of another state 
New York court cannot question 
alleg:edly erroneous record of Massa¬ 
chusetts court reciting: that relator 
pleaded gniUty to Indictment charg¬ 
ing: attempted burglary, since, if rec¬ 
ord was Incorrect, application should 
be made to correct it in Massachu¬ 
setts.—^People ex rel. Blstany v. 
Brophy, 18 N.T.S.2d 491, 173 Misc. 
£72, appeal denied 23 N.Y.S.2d 192, 
reargmnient granted 28 N.Y.S.2d 833, 
affirmed 25 N.Y.S.2d 1016, 260 App. 
Div. 994, reargument denied 25 N.Y.S. 
2d 1020, 261 App.Dlv. 884. affirmed 35 
N.H.2d 604, 285 N.Y. 839. 

83L Cal.—^Ex parte Hickey, 39 P.2d 
869, 3 Cal.App.2d 502—^Bx parte 
Ewell, 236 P. 206, 71 Cal.App. 744. 
lE^a.—Johnson v. lilndsey, 108 So. 419, 
89 Fla. 143. 

Facts not constituting crime 
The rule, sometimes stated, that 
person imprisoned by virtue of a 
final judgnment rendered after trial or 
plea of guilty may, in habeas corpus 
proceedings, go outside record of 
court which rendered Judgment to 
show that acts for doing of which 
he is restrained were such as could 
not constitute a crime, may be ap¬ 
plied only within limited field within 
which writ of habeas corpus may be 
used to challenge validity of Judg¬ 
ment.—^People ex reL Carr v. Mar¬ 
tin, 3‘5 N.E.2d 636, 286 N.Y. '27, re¬ 
versing 24 N.Y.S.2d 729, 261 App.Dlv. 
'865. 

8^ Alaska.—^Ex parte Oates, 8 Alas¬ 
ka 319. 

drastlfloatloxL of official acts 

When thus challenged, such court 
must Justify its official acts at any 
and every stage of proceedings by 
showing that it acted within its Ju¬ 
risdiction.—^Bx parte Oates, supra. 

Ih case of doubt, the acts and an- 
itaority of a Justioe of the peace as¬ 
suming to have been legally elected, 
la imposing sentence will be accredit¬ 
ed until it is decided that the office 
does not exist.—State ex rel. Holt v. 
Wert, 162 S.W.2d 1032, 178 Tenn. 21. 


3S^ D.C.—Clawans v. Rives, 104 P.2d 
240, 70 App.D.C. 107, 122 AL.R. 
1436. 

Former Jeopardy 

(1) In habeas corpus proceeding 
wherein petitioner attacked convic¬ 
tion for disorderly conduct on ground 
of former Jeopardy, petitioner was 
not precluded from showing that she 
refused to plead on ground of former 
Jeopardy because record showed that 
petitioner would not enter plea be¬ 
cause she insisted she appeared spe¬ 
cially, where the record indicated 
that petitioner, instead of pleading 
to merits, was attempting to insist 
on some other type of objection.— 
Clawans v. Rives, supra. 

(2) Petitioner also was not pre¬ 
cluded from showing that prior pro¬ 
ceeding went to trial, notwithstand¬ 
ing record in prior proceeding showed 
petitioner filed motion to quash sjid 
did not show that it had been ruled 
on when nolle prosequi was entered, 
since asserted inconsistency, if any, 
was not an inconsistency with the 
record in the case in which the sen¬ 
tence was Imposed, and also since 
ruling on motion to quash before case 
is called for trial is not requisite al¬ 
though usual, and motion may have 
been held in abeyance while trial 
proceeded.—Clawans v. Rives, supra. 
Affidavits in support of application 

In order to determine weight of 
affidavits submitted by relator in sup¬ 
port of application for writ of habeas 
corpus on ground that relator’s con¬ 
viction in a state court was based on 
false and perjured testimony, all tes¬ 
timony given on trial should have 
been before district court.—^U. S. ex 
rel. Lesser v. People of State of New 
York, D.C.N.Y., 34 F.Supp. 730, af¬ 
firmed, C.C.A, n. S. ex rel. Lesser v. 
Hunt, 117 F.2d 30. 

36, U.S.—Caballero v. Hudspeth, C. 
• C.AKan., 114 F.2d 646. 

N.H.—^Kruzas v. O’Dowd, 139 A 680, 
88 N.H 178. 

OkL—In re Owens, Cr., 132 P.2d 362 
—In re Wright, Cr., 182 P.2d 361— 
Ex parte Tollison, Cr., 117 P.2d 
549, 73 Okl. 88—Ex parte Mitchell, 
11*3 P.2d 979, 189 Okl. 61—Ex parte 
Sneed, 287 P. 1062, 46 Okl.Cr. 68— 
Ex parte Hanners, 280 P. 281, 28 
Okl.Cr. '208. 

Srxor in denying motion for new trial 
N.Y.—^People ex rel. Lesser v. Hunt, 
14 N.Y.S.2d 532, 171 Misc. 640, af¬ 
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firmed 10 N.Y.S.2d 922, 256 App. 
Div. 1048. 

37. U.S.—^Kelly v. Johnston, C.C.A 
Cal., 128 F.2d 798. 

Cal.—Ex parte Moffett, 64 P.2d 1190, 
19 Cal.App. 2d 7. 

Conn.—^Perell v. Warden of State’s 
Prison, 166 A 221, 113 Conn. 339— 
Amato V. Erskine, 123 A. 836, 100 
Conn. 497. 

Mo.—Ex parte Rush, 264 S.W. 689, 
805 Mo. 121. 

N.Y.—^People ex rel. MoCue v. Mar¬ 
tin, 24 N.Y.S.2d 826. 261 App.Div. 
868—People ex rel. Smith v. Mc¬ 
Clellan, 232 N.Y.S. 9, 133 Misc. 280. 
Okl.—Ex parte Nye, Cr., 129 P.2d 614. 
Tenn.—Lynch v. State ex rel. Kills- 
brew. 166 S.W.2d 397. 

Tex.—^Bx parte Jones, Cr., 165 S.W.2d 
454. 

Whether or not defendant was forc¬ 
ibly and against his wlU brought 
ftom another Jurisdiction to stand 
trial has been held not to be a ma¬ 
terial matter for Inquiry in habeas 
corpus proceedings brought after 
conviction.—Carey v. Brady, D.C.Md., 
39 F.Supp. 515, affirmed, C.O.A., 126 
F.2d 253, certiorari denied 62 S.Gt. 
1306, 816 U.S. 702, 86 L.Ed. 1770. 

TiMp lIed ■flTi^tny 

The exercise of Jurisdiction of a 
felony prosecution against accused 
necessarily Involved a finding that 
petitioner's age was such as to con¬ 
fer Jurisdiction, which was necessar¬ 
ily implied in the Judgment of con¬ 
viction.—^Ex parte Rush, 264 S.W. 
689, 305 Mo. 121. 

Where the court finds that a stat¬ 
utory offense has been charged and 
an appropriate sentesLoe Imposed, it 
cannot proceed further to determine 
from the facts whether any offense, 
or which offense, has been commit¬ 
ted.—Crabb v. Zerbst, C.O.Aaa., 99 
F.2d 662. 

3& U.S.—Graham v. Squler, C.C.A 
Wash., 132 F.2d 681, affirming, D.C.. 
46 F.Supp. 263—Moore v. King, C. 
C.AMO., 130 F.2d 867—^Humphries 
V. Biddle, C.C.AKan., 19 F.2d 198. 
Ill.—People ex rel. Kemer v. Hunter, 
17 N.E.2d 29, 369 Ill. 427. 

Kan.—^Ex parte MacLean, 78 P.2d 855, 
147 Kan. 678—^Lee v. Prather, 71 
P.2d 868, 146 Kan. 51<S. 

N.Y.—^People ex rel. Solomon v. Slat¬ 
tery, 39 N.Y.S.2d 43—^People ex reL 
Seagrist T. Mederer, 83 N.Y.S.2d 
114. 
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the evidence, at the trial, to support the convic- 
tion.39 The court cannot proceed to a hearing de 
novo on the merits of the conviction it cannot go 
outside the record and hear evidence and determine 
issues of fact on the merits as to matters present¬ 
ed to the trial court,^^ and after-discovered evi¬ 
dence, whether cumulative or supplemental, bear¬ 
ing on the merits of the case cannot be consid¬ 
ered nor will the court consider ethical issues 
arising out of a breach of an agreement made be¬ 
tween the state and the relator at the request and 
for the benefit of the latter>3 
The writ cannot be used to test the validity of 
a conviction or sentence other than that under 
which the prisoner is detained,or to test the va¬ 
lidity of a judgment which has been superseded by 
an appeal to a higher court,^® or to determine the 


order of service of two valid sentences;^® bht the 
court may examine and construe the judgment to 
determine whether separate sentences were to run 
concurrently or consecutively. ^7 The issues deter¬ 
mined in a habeas corpus proceeding, setting aside 
a sentence and resentencing the prisoner, cannot be 
raised on habeas corpus for a release from the sec¬ 
ond sentence.^® 

Effect of statutes, A statutory provision that the 
writ of habeas corpus will not lie to discharge a 
prisoner who is in custody by virtue of a judgment, 
sentence, order, or decree of a court of competent 
jurisdiction does not preclude inquiry into the ques¬ 
tion of jurisdiction,^® but it confines the inquiry to 
the question of jurisdiction and the power to en¬ 
ter the particular judgment or sentence,®® or to such 
other specific matters as may be specified in the 


OlEl.—-Ex parte Mitchell, 113 P.2d 979, 
189 Okl. 61—^In re Owens, •Cr., 132 
P.2d 352—In re Wright, Cr., 132 P. 
2d 351—Ex parte Tolllson, 117 P. 
2d 649, 73 Okl.Cr. 88—Ex parte 
Wagner. 60 P.2d 1135, 68 Okl.Cr. 
161—^Ex parte Sneed, '287 P. 1062, 
46 Okl.Or. 53—^Ex parte Henry, 365 
P. 105, 130 Okl. 106—^Bx parte Han- 
nera, 2-30 P. 281, 28 Okl.Cr. 203— 
Ex parte Holllngshead, 216 P. 486, 
24 Okl.Cr. 131. 

Pa.—^Ferree v. Douglas, 23 WestCo.L. 
jr. 155, appeals dismissed 21 A.2d 
472, 146 Pa.Super. 447. 

Tex.—^Ex p€Ute Bland, 147 S.W.2d 
499, 141 Tex.Cr. 64—^Ex parte 

Kuehne, 12 S.W.2d 790. Ill Tex.Cr. 
863. 

Vt—^Ex parte Parker, 181 A. 106, 107 
VL 463. 

Wls.—^Kushman v. State ex rel. Panz¬ 
er, '2 N.W.2d 863, 240 Wls. 134— 
Ex parte Elliott, 228 JST.W. 522, 200 
Wls. 326. 

Xutentlon of trial conrt to Impose a 
sentence that would expire at the 
same time as two other sentences 
Imposed could not be inquired Into on 
habeas corpus proceeding.—^Von Bad¬ 
en V. Hiatt, D.C.Pa.. 47 F.Supp. 683. 

39. U.S.—^Rosenhoover v. Hudspeth, 
■ C.-C.A.Kan., 112 F.2d '667—^Reger v. 
Hudspeth, C.C.A.Kan., 108 F.2d 825, 
certiorari denied 60 S.Ct 79, 308 U. 
S. 549. 84 Ii.Ed. 462—Watkins v. 
Zerbst, C!.O.A.Kan., 86 F.2d 999— 
Capone v. Aderhold, CC.A.Ga., 65 
F.2d .130, affirming. D.C., 2 F.Supp. 

• 280. ' ■ 

Cal.—^Bx parte Moffett, 64 P.2d 1190, 
19 Cal.App.2d 7. 

IT.T.—^People ex rel. Rosen v. War¬ 
den of City Prison. 264 N.Y.S. 774, 
234 App.Dlv. 349. 

Okl.—^Bx parte Story, Cr., l‘81 P.2d 
778—^Bx parte Berrle, 117 P.2d 807, 
78 Okl.Cr. 65. 

Tex.—^Ex parte Bland, 147 S.W.2d 
499, 141 Tex.Cr. 64. 


Va.—Ex parte Marx, 9 S.E. 475, 86 
Va. 40. 

Affldavlte 

A statutory provision to the effect 
that affidavits taken on reasonable 
notice may be read in habeas corpus 
proceedings in the discretion of the 
court refers only to such affidavits 
as are used to show Illegality in the 
proceedings and does not authorize a 
review of the evidence to show ir¬ 
regularities or to show its Insuffi¬ 
ciency to convict.—^Ex parte Marx, 9 
S.E. 475, 86 Va. 40. 

Evidence in proceedings generally see 
infra 8 100. 

40. Pa.—^Commonwealth ex rel. Bur¬ 
ton v. Baldl, 24 A.2d 76. 147 Pa. 
Super. 193. 

Sndh a hearing would violate the 
fondamental rule of law that habeas 
corpus cannot be used as a substi¬ 
tute for an appeal.—Commonwealth 
ex rel. Burton v. Baldi, supra. 

JL statute permitting the court, on 
habeas corpus, to examine Into all 
the proceedings and evidence before 
the committing court does not au¬ 
thorize a hearing de novo on the mer¬ 
its of the conviction.—Common¬ 
wealth ex rel. Burton v. Baldi, su¬ 
pra. 

41, Colo.—^Ex parte Thompson, 89 P. 
2d 538, 104 Colo. 171. 

Mo.—Hella v. Bradley, 84 S.W.2d 658, 
229 Mo.App. 82.1. „ 

40. U.S.—^U. 3. ex rel. Uwanawich v. 

Hill, D.C.Pa., 31 F.Supp. '27. 
Evidence of confession by another 
U.S.—^Figueroa v. Saldana, C.C.A. 
Puerto Rico, 23 P.2d 337, certiorari 
denied 48 S.Ct. 630, 277 U.S. 674, 
690, 72 D-Ed. 995-U. S. ex rel. 
Uwanawich v. ECill, D.C.Peu, 31 F. 
Supp. 27. 

43. Tenn.—^Lynch v. State ex reL 
Klllebrew, 166 S.W.2d 397. 

44. -U.S.—^Buhler v. Sanford, C.C.A. 
Gku, 110 F.2d 623—^Newman v. 

492 


Zerbst, C.C.A.Kan., 83 F.2d 973— 
Sansone v. Zerbst, C.C.A.Kan., 73 
P.2d 670—Schultz v. Zerbst, C.C.A. 
Kan., 73 F.2d 668. 

Alaska.—Silvers v. White, 8 Alaska 
284. 

D.C.—Story v. Rives, 97 F.2d 182, 68 
App.D.C. 325, certiorari denied 59 
S.Ct. 71, 305 U.S. 695, 83 L.Ed. 377. 
One convicted of escape cannot, as 
a ground for habeas corpus, challenge 
the legality of a prior conviction un¬ 
der which he was previously impris¬ 
oned.—^Bennett v. Hollo well, 213 N. 
W. 701, 203 Iowa 362. 

45. Ala.—^Ex parte Harper, 113 So. 
96, 22 Ala.App. 60. 

40. U.S.—Meeks v. Kaiser, C.C.A 
Mo., 125 F.2d 826. 

In federal conrt 

Where inmate In penitentiary was 
granted commutation and parole on 
condition, but was convicted of ut¬ 
tering a forged check during parole 
and was sentenced to penitentiary for 
forgery following which commuta¬ 
tion and parole were revoked, the or¬ 
der in which he could be required to 
serve hls respective sentences, as a 
matter of state law, was not a mat¬ 
ter for cognizance In habeas corpus 
proceeding In federal court—^Meeks 
V. Elaiser, supra. 

47. Cal.—Alborl v. Smith. 65 P.2d 
81, 18 Cal.App.2d 615. 

43, Pa.—Commonwealth ex rel. Pen- 
land V. Ashe. 19 A.2d 464. 341 Pa. 
337. 

49. N.J.—State V. Osborne, 82 A. 

424, 79 N.J.Eq. 430. 

29 O.J. p 55 note 55. 

SOi U.S.—^U. S. ex rel. Jorczak v. 
Ragen, C.C.A.I11., 102 F.2d 184, cer¬ 
tiorari denied 60 S.Ct 89, 808 U.S. 
673. 84 Ii.Bd. 481. 

Okl.—^Ex parte Brewer, Or., 129 P.2d 
199. 

29 C.J. p 66 note 66. 
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statute,®^ and precludes the court from inquiring 
into the legality of the judgment or process by vir¬ 
tue of which the petitioner is held.62 However, not 
every determination of a court involving personal 
restraint is a judgment within the operation of such 
statutes.®3 A statute providing an exclusive meth¬ 
od for a judgment debtor's release from imprison¬ 
ment, as merely supplementary to the judgment and 
its execution and not an attack thereon, does not 
preclude a writ of habeas corpus to determine the 
validity of the judgment under which the debtor 
was arrested.®^ 

b. Delayed or Suspended Sentence 

A delay in pronouncing sentence, or a suspension of 
sentence, is not ground for a discharge on habeas corpus, 
unless the delay is such as to result In a loss of Jurisdic¬ 
tion, or an indefinite suspension Is made without authority 
therefor. 

Prolonged delay after verdict in entering sentence 
may result in loss of jurisdiction and thus afford 
ground for discharge on habeas corpus,®® even 
though no resort was made to writ of error.®® The 
court, however, has the right, without losing juris¬ 
diction, and without giving ground for habeas cor¬ 
pus, to delay pronouncing sentence for a reasonable 
time,®'^ as for the purpose of hearing and determin¬ 


§ 26 

ing motions for a new trial®® or in arrest of judg¬ 
ment,®® or to give defendant time to perfect an ap¬ 
peal or writ of error,®® or for any other proper 
cause.®! 

Where the court has the right and power to sus¬ 
pend sentence indefinitely, and thereafter to pro¬ 
nounce and enforce a sentence, as discussed in 
Criminal Law §§ 1571, 1572, its exercise affords no 
ground for relief by habeas corpus;®® but it is oth¬ 
erwise where the indefinite suspension is made with¬ 
out authority therefor,®® even though it is made 
with the defendant's consent or at his request.®^ An 
order revoking or setting aside an order suspending 
sentence ordinarily will not be reviewed on habeas 
corpus;®® but the writ may issue where the right 
of appeal is denied,®® or the record shows on its 
face want of authority to set aside the suspension 
of sentence.®7 

c. Delayed or Suspended Execution of Sentence 

Suspending, staying, or delaying the execution of a 
sentence is not ground for a discharge on habeas corpus, 
unless It is unauthorized and unreasonable, or has result¬ 
ed In loss or abandonment of jurisdiction. 

Suspending, staying, or delaying the execution of 
a sentence for a reasonable time is no ground for 
discharge on habeas corpus,®® whether the order 


51. Ala.—Ex parte Burnett, 30 Ala. 
461. 

N.J.—David V. Blundell, 39 N.J.Law 
612. 

52. Ind.—State ex rel. O'Leary v. 
Smith/ 37 N.E.2d 60, followed In 
State ex rel. Belzer v. Smith, 37 N. 
E.2d 61. 

Kan.—Smith v. Amrlne, 132 P.2d 396. 
Okl.—Ex parte Brewer, Cr., 129 P.2d 
199. 

Season for trial court’s decision 

In habeas corpus proceedlngr by 
one who was sentenced as a fourth 
offender, New York court was with¬ 
out power to consider the reasons 
which motivated superior court of 
Massachusetts in revoklngr relator's 
probation and In Imposing* a sentence. 
—People ex reL Blstany v. Brophy, 
18 N.T.S.2d 491, 173 Mlsc. 572, appeal 
denied 23 N.T.S.2d 192, reargument 
granted 23 N.T.S.2d 833, affirmed 25 
N.T.S.2d 1016, 260 App.Div. 994, re¬ 
argument denied 25 N.T.S.2d 1020, 
261 App.Dlv. 884, affirmed 35 N.B.2d 
604, 286 N.T. 839.' 

•BSi Ind.—Smelzer v. Lockhart, 97 
Ind. 315. 

29 CJ. p 66 note 60. 

Cal.—^Thuesen v. Superior Court 
In and for City and County of San 
Francisco, 12 P.2d 8, 216 Cal. 572. 

■86. U.S.—Mlntle v. Biddle, C.C.A. 

. Kan., 15 F.2d 931. 

IlL—People V. Barrett, 67 N.Bl 23, 


202 Ill. 287, 95 Am.S.R. 287, 63 L. 
R.A. 52. 

29 C.J. p 66 note 62. 

Be. U.S.—Mlntle v. Biddle. C.CA. 
Kan., 15 F.2d 931. 

67. Ill.—People v. Barrett, 67 N.E. 
23, 202 IIL 287, 95 Am.S.R. 230, 68 
L.R.A. 82. 

Kan.—In re Krig, 185 P. 1044, 106 
Kan. 695. 

29 C.J. p 56 note 63. 

At succeeding term of court 
Ga.—Pace v. Horton, 22 S.E.2d 806. 
Sa Ill.—People V. Barrett, 67 N.E. 
23, 202 Ill. 287, 95 Am.S.R. 230, 63 
L.R.A. 82. 

29 C.J. p 56 note 64. 

59. Ill.—People V. Barrett, supra— 
People V. Allen, 39 N.E. 568, 165 
Ill. 61, 41 L.R.A. 473. 

60. Ill.—^People V. Barrett, 67 N.E. 
23, 202 Ill. 287, 95 Am.S.R. 230, 63 
L.R.A. 82. 

61. Ill.—^People V. Barrett, supra. 
Kan.—In re Beck, 64 P. 971, 63 Kan. 

67—In re Strlckler, 33 P. 620, 61 
Kan. 700. 

Opportunity to nuOce restitution of 
funds 

Where the sentencing of one who 
pleaded guilty to charge of embezzle¬ 
ment was deferred and he was re- 
leELsed from custody in order that he 
might make restitution 'Of funds em¬ 
bezzled, his arrest some two months 
later on failure to make such restltu- 
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tlon and the imposition of sentence 
after service of writ of habeas cor¬ 
pus seeking his release, although ir¬ 
regular, did not vitiate Judgment im¬ 
posing sentence so as to entitle him 
to discharge in habeas corpus pro¬ 
ceeding.—Coleman v. State ex rel. 
Lynde, 6 So.2d 2, 149 Fla, 447. 

62. N.J.—State V. Osborne, 82 A, 424, 
79 N.J.Eq. 430. 

N.Y.—^People ex rel. Dunnigan v. 
Webster, 36 N.T.S, 746, 14 Misc. 
617, affirmed 37 N.Y.S. 1148, 1 App. 
Dlv. 631. 

Tex.—^Ex parte Beland, 262 S.W. 629, 
94 Tex.Cr. 614. 

Indefinite suspension of pronounce¬ 
ment of sentence as affecting right 
subsequently to pronounce sentence 
see Criminal Law 5 1572. 

63. Ill.—^People v. Barrett, 67 N.E. 
23, 202 Ill. 287. 95 Am.S.R. 230, 63 
L.R.A. 82. 

29 C.J. p 67 note 73. 

64. Ill.—^People v. Barrett, supra. 

66. Pa.—Petition of Hottle, 32 Berks 
Co. 77. 

Tex.—Ex parte Lawson, 176 S.W. 698, 
76 Tex.Cr. 419. 

66, Tex.—^Ex parte Lawson, supra 

67. Tex.—^Ex parte Lawson, supra 

ea Ill.—^People V.' Murphy, 72 N.E. 
905, 212 XU. 649. 

Ind.—^McLaughlin v. Btchlson, 27 N. 
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granting the stay 'was lawful or unlawful.®® Ha¬ 
beas corpus particularly will not lie in such a case 
where the delay or suspension is on the' application 
of, or caused by, the prisoner,*^® or he has accepted 
the conditions on which execution of the sentence 
was suspended,and his arrest and resentence are 
caused by his violation of such conditions.^® 

The writ lies, however, where an unauthorized 
and prolonged delay or suspension of execution was 
unreasonable,*^® or has resulted in loss or abandon¬ 
ment of jurisdiction,*^^ as where the collection of 
a fine was unlawfully suspended during good be¬ 
havior, and was subsequently sought to be enforced 
by imprisonment,^® or where a sentence of impris¬ 
onment was indefinitely suspended until the further 
order of the court ;^® or where, according to some 
decisions, defendant has been allowed to go free 
until after the expiration of the period of time for 
which he was sentenced,7*^ but as to this there are 
decisions to the contrary.*7® Habeas corpus will al¬ 
so lie where a suspension of execution of sentence 


is. revoked by a court having no, power to take such 
action,*^® notwithstanding an appeal is available.®® 
Arrest in disregard of an illegal and unauthorized 
suspension of sentence will not support the writ,®i 
and on the ground that the term of a commitment 
does not expire until the commitment has been fully 
executed, as discussed in Criminal Law § 1995, 
where an attempted parole or suspension of execu¬ 
tion was a nullity for want of power to grant it, it 
has been held that discharge from subsequent im¬ 
prisonment under the original sentence cannot be 
had on habeas corpus.®® 

A prisoner who has been convicted of murder, 
and sentenced to be executed, will not be discharged 
on habeas corpus because the day assigned for the 
execution has been permitted to elapse,®® or has 
expired by reason of a supersedeas pending the de¬ 
termination of a writ of error.®^ An escaped con¬ 
vict who has remained at large until the term for 
which he was sentenced has apparently expired is 
not entitled to be discharged on habeas corpus from 
a subsequent rearrest and imprisonment.®® 


B. 162, 127 Ind. 474. 22 Am.S.R. 

668 . 

29 C.J. p 57 note 78. 

Delay in removal to designated place 
of confinement see infra S 29. 
69. Ill.—People V. Murphy, 72 N.B. 
906, 212 111. 649. 

W.Va,—^Ex parte Fisher, 121 S.B. 

287, 96 W.Va. 397. 

29 C.J. p 67 note 78 [a]. 

7a Ala.—^Ex parte Bspalla, 19 So. 
984, 109 Ala. 92. 

W.Va.—^Bx parte Fisher, 121 S.B. 287, 
96 W.Va. 397. 

29 aj. p 67 note 79. 

71. N.C.—State v. Pelley, 20 S.B.2d 
850, 221 N.C. 487. 

After revocation of the snspen^ 
slon, a defendant who has accepted 
the conditions on which his prison 
sentence was suspended, and has not 
appealed therefrom at the time of 
Its entry, has no right to challenge 
Its validity in habeas corpus pro¬ 
ceeding's.—State v. Pelley, supra. 
7SL Mo.—^Ex parte Thomberry, 264 
S.W. 1087, 300 Mo. 661. 

OkL—In re Benson, Cr., 126 P.2d 
660. 

73. Okl.—^E3x parte Staggs, Cr., 124 
P.2d 269—^Ex parte Tucker, 122 P. 
2d 174, 78 Okl.Cr. 424. 

Delay held unreasonable 
Where plaintifC executed stay bond 
for 'Payment of fine and thereafter 
remained within court's Jurisdiction, 
end surety on stay bond was solvent, 
but more than eight years later peti¬ 
tioner was arrested and confined to 
Jail In default of payment of fine, 
delay in' enforcement of Judgment 
was ''unreasonable delay," and, in ab¬ 
sence of return to rule to show cause. 


petitioner was released from custody 
by writ of habeas corpus.—Ex parte 
Staggs, OkLCr., 124 P.2d 269. 

Where sentence was Indefinitely 
suspended, at prisoner’s request, on 
condition that he leave state, with¬ 
out power in the court so to order, 
he was not estopped to sue out writ 
of habeas corpus.—^Ex parte Steln- 
metz, 172 N.E. 623, 35 Ohio App. 491. 
74b Kan.—In re Krlg, 186 P. 1044, 
105 Kan. 695. 

OkL—^Ex parte Clendenning, 97 P. 
660, 22 Okl. 108, 132 Am.S.11. 628, 
19 L.R.A..N.S., 1041. 

76. Ga.—Gordon v. Johnson, 66 S. 
E. 489, 126 Ga. 684. 

76. Idaho.—^In re Peterson, 113 P. 
729, 19 Idaho 433, 33 L..R.A.,N.S., 
1067. 

29 C.J. p 67 note 83. 

77. Okl.—^Ex parte Clendenning, 97 
P. 660, 22 Okl. 108, 132 AhlS.R. 
628, 19 L.R.A,.N.S., 1041. 

29 C.J. p 67 note 82. 

7a Ga—Conley v. Pope, 181 S.B. 
168, 161 Ga 462. 

W.Va—Ex parte Fisher, 121 S.B. 287, 
96 W.Va 397. 

79. U.S.—^Bscoe v. Zerbst, Kan., 56 
S.Ct. 818, 296 U.S. 490, 79 L.Ed. 
1666, reversing, C.C.A., 74 P.2d 

924, certiorari granted 65 S.Ct. 640, 
294 U.S. 704, 79 L.Ed, 1240. 

N.T.—^Bx parte Kuney, 5 N.T.S.2d 
644, 168 Misc. 286, 308, affirmed 
People ex rel. Kuney v. Adame, 9 
N.T.S.2d 408, 256 App.Div. 802, 
appeal granted 11 N.Y.S.2d 218, 
266 App.Dlv. 921, affirmed 21 N.B.2d 
621, 280 N.Y. 794. 

Without process 

In habeas corpus proceeding to 
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secure release on ground that trial 
court revoked suspended sentence 
without due process, question for 
determination is whether there has 
been an abuse of discretion, exercise 
of which implies conscientious Judg¬ 
ment and not arbitrary action.—^In 
re Benson, Okl.Cr„ 126 P.2d 560. 
aa N.Y.—Ex parte Kuney, 6 N.Y.S. 
2d 644, 168 Misc. 285, 308, affirmed 
People ex rel. Kuney v. Adams, 9 
N.Y.S.2d 403, 266 App.Div. 802, ap¬ 
peal granted 11 N.Y.S.2d 218, 256 
App.Div. 921. affirmed 21 N.B.2d 
621, 280 N.Y. 794. 

81. Ga.—Cook v. Jenkins, 92 S.E 
212, 146 Ga. 704. 

82. Ark.—^Freeman v. City of Ben¬ 
ton, 89 S.W.2d 738, 191 Ark. 1131. 

G€l—C onley v. Pope, 131 S.B. 168, 
161 Ga. 462. 

29 C.J. p 67 note 85. 

83. Ga.—^Holley v. Lawrence, 22 S. 
E.2d 164. 

S.C.—^Bx parte Nixon, 2 S.C. 4. 

29 C.J. p 67 note 87. 

Moot questions 

Questions raised by an attack on 
an order fixing a new date of execu¬ 
tion after the original conviction 
been affirmed becomes "moot" when 
that date passes before the habeas 
corpus proceeding, - since any invalid¬ 
ity in such order of resentence would 
not entitle accused to a discharge. 
—^Holley V. Lawrence, Ga., 22 S.B.2d 
154. 

84i Gra.—Smith v. Henderson, 10 S. 
E.2d 921, 190 Ga. 886; certiorari de¬ 
nied 61 S.Ct 787, 312 U.S. 698, 
86 L.Ed. 1132. 

86. Blan.—Hollon v. Hopkins, 21 
Kan. 688. 
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Compelling execution. An extraordinary writ of 
habeas corpus may be used by a convicted person to 
compel the execution of his sentence.86 

d. Indeterminate Sentence; Parole and Probar 
tion 

A discharge on habeas corpus ordinarily will not 
be granted on the ground of an erroneous Indeterminate 
sentence. The writ lies to enforce a paroled convict’s 
right to freedom on parole; and where the parole Is re¬ 
voked and he Is recommitted to prison, habeas corpus 
may be maintained for his discharge where he shows a 
right to Immediate release. 

In accordance with the general rule stated supra 
subdivision a of this section, an erroneous indeter¬ 
minate sentence, which does not make the judgment 
void, cannot be taken advantage of in a habeas cor¬ 
pus proceeding.S7 The constitutional validity of 


§ 26 

statutes authorizing indeterminate sentences cannot 
be determined on habeas corpus,®* and the fact that 
the statute fixes no minimum sentence is not ground 
for a release on habeas corpus.*® An indeterminate 
sentence is in law a sentence for the maximum term 
fixed by the court, as stated in Criminal Law § 1993, 
and habeas corpus will not lie to secure a discharge 
on expiration of the minimum term,®* or before the 
expiration of the maximum term.®i 

Parole and probation. The writ lies to enforce a 
paroled convict’s right to freedom on parole;®® or 
to a deduction or allowance of time from his sen¬ 
tence for good conduct,®* unless he has a statutory 
remedy therefor,®^ or unless he has forfeited such 
right by due process of law,®* or by his violation of 
the conditions of his parole,®* or by his escape, after 


86. Cal.—parte Peterson, 92 P.2d 
890, 14 Cal.2d 82—^Ez parte Collins, 
97 P. 188, 8 Cal.App. 867. 

87. Ala.—Grayson v. State, 182 So. 
679. 28 Ala. App. 210. 

Ind.—Kunkel v. Moneyhon, 17 N.B. 

2d 82, 214 Ind. 606. 

N.Y.—^People ex rel. Caiazzo v. Wil¬ 
son, 27 N.T.S.2d 483, 262 App.Div. 
796, reargrument denied 29 N.T.S.2d 
910, 262 App.Div. 925. 

S.D.—State v. Jameson, 219 N.W. 
118, 52 S.D. 524, modifying 215 
N.W. 697, 61 S.D. 640. 

Tenn.—^Adams v. Russell, 167 S.W. 
2d 6. 

Tex.—^Bx parte Cross, 284 S.W. 684, 
106 Tex.Cr. 62. 

Erroueons Imposition of Tnlnlninm 
sentence Is not ground for habeas 
corpus.—Williams v. McCauley, 108 
P.2d 822, 7 Wash.2d 1. 

Where the court is expressly given 
power to Impose an indeterminate 
sentence, whether It may Impose a 
definite sentence which may last as 
long as the indeterminate sentence, 
is immaterial on habeas corpus.— 
People V. Warden of Penitentiary, 
184 N.Y.S. 264, 112 Misc. 598. 

Statute not applicable 
Where defendant weus sentenced by 
the court of special sessions to an 
indeterminate term In a reformatory, 
the statute permitting review by ha¬ 
beas corpus of summary punishment 
of professional criminals as disorder¬ 
ly persons when sentenced by a po¬ 
lice magistrate or Justice of the 
peace was not applicable.—^People ex 
reL Medina v. Slattery, 36 N.Y.S.2d 
266, 178 Mlsc. 741. 

88. Mich.—In re Southard, 298 N.W. 
467, 298 Mich. 75, certiorari denied 
Southard v. Jackson, 62 S.Ct. 113, 
314 U.S. 669, 86 L.Ed. 628. 

29 QJ. p 57 note 91. 

ITncertalnty 

One sentenced under an Indeter¬ 
minate sentence law Is not entitled 


to a release on habeas corpus on the 
grround that the sentence Is Indefinite 
and uncertain.—Jones v. Amrine, 121 
P.2d 263, 164 Kan. 630, certiorari de¬ 
nied Jones v. State of Kansas, 62 S. 
Ct. 1106, 316 U.S. 676, 86 L.Ed. 1760. 

lu federal court, where petitioner 
seeking discharge from state prison 
by habeas corpus claimed that his 
detention resulted from application 
to him of indeterminate sentence law 
passed after ofTense for which he 
was detained had been committed, 
auestlon Involved was peculiarly one 
for state court, and if petitioner’s 
rights under federal Constitution 
were denied by state courts, remedy 
was by application to United States 
supreme court after presentation to 
state court of last resort.—^Ex parte 
Penney, C.C.A.Wash., 103 P.2d 27. 

89. S.D.—State v. Jameson, 216 N. 
W. 697, 61 S.D. 640, modified on 
other grounds 219 N.W. 118, 62 
S.D. 524. 

98. Pa.—Commonwealth v. McKen- 
ty, 21 Pa.Dlst 589, modified on oth¬ 
er grounds 62 Pa.Super. 332. 
Xndetermlnate sentence law was 
not rendered inoperative by govern¬ 
or’s abolition of board of pardon ad¬ 
visers, so as to entitle prisoner to 
release on writ of habeas corpus aft¬ 
er serving minimum term.—^Ex parte 
Bremer, 261 S.W. 1030, 97 Tex.Cr. 
412. 

Proceeding before servloe of mini¬ 
mum term “premature” 

Tenn.—^Adams v. Russell, 167 S.W. 
2d 6. 

91. N.Y.—^People ex rel. Clark v. 
Snyder, 22 N.Y.S.2d 418, 260 App. 
Dlv. 836. 

Wash.—^Williams v. McCauley, 108 P. 

2d 822, 7 Wash.2d 1. 

98. Cal.—^Ex parte Alboii, 21 P.2d 
423, 218 Cal. 34. 

N.D.—State ex rel. Vadnals v. Stair, 
185 N.W. 301, 48 N.D. 472. 

29 C.J. p 67 note 93. 
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Challenging right of state to retake 
while on parole from federal 
prison 

Wliere one paroled from state 
prison challenges right of state 
board of prison terms and paroles to 
retake him while he was also on pa¬ 
role from federal penitentiary, he 
may resort to habeas corpus for dis¬ 
charge from custody, in absence of 
any other available procedure to test 
validity of his Incarceration.—^Ex 
parte Sllversteln, 126 P.2d 962, 62 
Cal.App. 725. 

93. U.S.—Douglas v. King, C.C.A. 
Mo.. 110 P.2d 911, 127 A.L R. 1200 
—Clark V. Surprenant, C.C.A.Cal., 
94 F.2d 969—^Aderhold v. Cooper, 
C.C.A.Ga., 80 P.2d 259—Cox v. Mc¬ 
Connell, C.C.A.Ga.. 80 F.2d 268. 

29 C.J. p 68 note 94. 

When a prisoner has complied 
with statute relating to deductions 
from sentences for good conduct and 
Is entitled to good time allowance as 
a matter of right, the prisoner may 
enforce such right by habeas corpus 
proceedings.—Douglas v. King, C.C.A. 
Mo., 110 P.2d 911, 127 A.L.R. 1200. 

94. U.S.—Griffin v. Zerbst, C.C.A. 
Kan., 83 F.2d 805. 

Bestoration of good time allowance 
Habeas corpus does not lie on be¬ 
half of prisoner who was deprived 
of his good time allowance for at¬ 
tempt to escape, on ground that pris¬ 
oner was erroneously restrained of 
his liberty, where prisoner had not 
exhausted his administrative reme¬ 
dy by applying to attorney general 
for restoration of his good time al¬ 
lowance.—Griffin v. Zerbst, supra. 
96. U.S.—rln re Terrill, OkL, 144 F. 

616, 75 C.C.A. 418. 

29 C.J. P 58 note 95. 

98. Vt.—Ex parte Parker, 181 A. 
106, 107 Vt 463. 

It would be erroneous to Issue the 
writ, or under It to discharge .a 
convict where the petition shows 
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being entitled, but before being admitted, to pa- 
role.3^ The fact, however, that a prisoner signs a 
parole agreement under the Governor’s conditional 
discharge does not waive his right to an absolute 
discharge previously granted in habeas corpus pro¬ 
ceedings.® ^ 

The court in habeas corpus may inquire into the 
cause of the parolee’s apprehension, and determine 
whether he had rendered himself subject to liability 
to serve his unexpired term by reason of his viola¬ 
tion of the conditions of his parole,®® or whether 
he had served his sentence at the time of the alleged 


violation;^ and, on the other hand, the parolee is 
entitled to a hearing so that he may show that he 
has performed the conditions of his parole, or that 
he has a legal excuse for not having done so.® 
However, the sufficiency of the evidence or infor¬ 
mation on which a parole board acted will not be 
reviewed on habeas corpus;® and, where release on 
parole, or otherwise, is discretionary with the court 
or a designated board or officer, habeas corpus will 
not lie to control the exercise of that discretion,^ 
as in revoking the parole and ordering the parolee’s 
return to imprisonment,® or in modifying the pro- 


that petitioner was a paroled con¬ 
vict, who had been lawfully rear¬ 
rested and was detained under a writ 
issued by the board of charities and 
corrections for having violated his 
parole.—Commonwealth v. Minor, 241 
S.W. 866, 195 Ky. 103. 

Question of breach of condition of I 
oonmmtation may be disposed of on' 
habeas corpus although a trial is the 
better practice.—People ex rel. 
Brackett v. Kaiser, 205 N.Y.S. 317, 
209 App.Dlv. 722. 

©7- Ga.—Shelkett v. Lowry, 165 S. 
B. 247, 175 Ga. 452. 

98. N.T.—People ex rel. Sabatino v. 
Jennings, 223 N.Y.S. 124, 221 App. 
Dlv. 418, motion denied 169 N.E. 
643, 246 N.Y. 540, and affirmed 169 
N.B. 677, 246 N.Y. 624. 

99. N.Y.—People ex rel. Madden v. 
Barr, 267 N.Y.S. 396, 143 Misc. 716, 
reversed on other grounds People 
ex rel. Guillaume v. Barr, 257 N. 
Y.S. 1029, 236 App.Dlv. 721, and 
People ex rel. Sullivan v. Barr, 267 
N.Y.S. 1029, 236 App.Dlv. 721. af¬ 
firmed 184 N.E. 102, 260 N.Y. 682. 
Reversed on other grounds People 
ex rel. Madden v. Barr, 268 N.Y.S. 
546. 236 App.Dlv. 319, affirmed 184 
N.B. 101. 260 N.Y. 681. 

Before expiration of parole 
Where court, before expiration of 
probation period, issued warrant for 
arrest of probationer on complaint 
of probation officer that probationer 
had violated conditions, court could 
proceed to investigate charge and 
recommit probationer to prison after 
expiration of such period, as regards 
probationer's right to relief under 
habeas corpus.—^Ex parte Parker, 181 

A. 106, 107 VL 463. 

1. IlL—People v. Hill, 176 N.B. 860, 
344 Ill. 246. 

2m U.S.—^Burgess v. Hudspeth, O.C.A. 

Kan., 120 F.2d 550. 

OkL—^Ex parte Ridley. 106 P. 549, 

3 Okl.Cr. 860. 26 L.R.A.,N.S., 110. 
29 C.J. p 67 note 93 Ea]. 

Opportunity to be heard 

(1) A defendant sentenced to pris¬ 
on on revocation of order suspend¬ 
ing imposition of sentence could not 
complain in habeas corpus proceed¬ 


ing that he was not permitted to 
show compliance with terms of his 
probation, where trial court found 
that the statement which defendant 
was given an opportunity to make 
was insufficient to show such com¬ 
pliance.—Ex parte Johnson, 87 P.2d 
} 107, 63 Ariz. 161. 

(2) Where parole violator’s war¬ 
rant issued against federal prison¬ 
er by board of parole was not served 
on prisoner until six days before 
prisoner filed application for writ of 
habeas corpus, prisoner could not 
complain that board failed to accord 
prisoner a hearing granted by stat¬ 
ute providing that when a prisoner 
has been retaken on a warrant is¬ 
sued by board of parole, he shall be 
given an opportunity to appear be¬ 
fore the board, since prisoner was 
not "retaken” on warrant until it 
was served on him, and a "reasona¬ 
ble time,” as contemplated by stat¬ 
ute, had not elapsed between arrest 
on warrant and filing of application 
for writ.—^Adams v. Hudspeth, C.C.A. 
Kan., 121 F.2d 270. 

Where a parole is revoked by order 
of the governor for a violation of the 
conditions thereof, in the absence of 
a statute or of an express provision 
of the parole for a hearing, the pris¬ 
oner Is entitled to a hearing on ha¬ 
beas corpus, before a court having 
Jurisdiction, In order that he may 
show. If he can, that he has per¬ 
formed the conditions of the parole, 
or that he has a legal excuse for 
having not done so, or that he Is not 
the same person who was convicted. 
—^Ex parte Ridley, 106 P. 649, 8 Okl. 
Cr. 860. 

3. U.S.—^Fox V. Sanford, C.C.A.Ga, 
123 F.2d 834—Christianson v. 
Zerbst, C.O.A.Kan., 89 F.2d 40. 

Cal.—^Ex parte Stanton, 147 P. 264, 
169 Cal. 607—^In re Elnowlton, 68 P. 
480, 136 CaL 107. 

Porfeitnzo of credits 

Sufficiency of testimony to Justify 
prison directors' forfeiture of credits 
for violating parole cannot be con¬ 
sidered on habeas corpus.—^Bx parte 
Heck m a n , 266 P. 685, 90 CeLl.App. 700. 

4. U.S.—Goldsmith v, Sanford, C.C. 
A.Ga., 182 F.2d 126—Grier v. Ken- 
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nan, C.C.AMo., 64 F.2d 605—Gold¬ 
smith V. Aderholt, C.C.A.Ga, 44 F. 
2d 166, certiorari denied 51 S.Ct. 
215, 282 U.S. 901, 75 L.Ed. 794. 
Cal.—Ex parte Korner, 123 P.2d 111, 
60 Cal.App.2d 407. 

Go.—Roberts v. Dunaway, 126 S.E. 
18. 169 Ga. 397. 

N.Y.—People ex rel. Mahar v. Mar¬ 
tin, 33 N.Y.S.2d 786, 263 App.Div. 
1050—People ex rel. Ambroslo v. 
Brophy, 1 N.Y.S.2d 545, 263 App. 
Dlv. 871, motion denied 4 N.Y.S. 
2d 167, 264 App.Div. 636, and 14 
N.E.2d 826, 277 N.Y. 735. affirmed 
16 N.E.2d 298, 278 N.Y. 639—People 
ex rel. Solomon v. Slattery, 39 N. 
Y.S.2d 43—^People ex rel. Pepe v. 
Ashworth, 31 N.Y.S.2d 226. 

N.D.—Ex parte Riley, 203 N.W. 676, 
62 N.D. 471. 

29 C.J. p 68 note 97. 

Habeas corpus will not lie 

(1) On ground of prison commis¬ 
sion’s refusal to hear application for 
parole.—Roberts v. Dunaway, 126 S. 

B. 18. 169 Ga. 897. 

(2) To determine whether the pa¬ 
role board gave the prisoner a law¬ 
ful hearing after he was lawfully 
sentenced.—Goldsmith v. Sanford, 

C. C.A.Ga., 132 P.2d 126. 

(3) To review court's conclusions 
respecting proper interpretation of 
probation order.—^U. S. ex rel. Gross- 
berg v. Mulligan, C.C.A.N.Y., 48 F. 
2d 93. 

(4) To review even arbitrary ac¬ 
tion by a parole board in denying 
a prisoner release.—Goldsmith v. Ad¬ 
erholt, C.C.AGa., 44 P.2d 166, cer¬ 
tiorari denied 51 S.Ct 215, 282 U.S. 
901, 76 L.Ed. 794. 

Probation as not Judgment and sen.- 
tenoe as ground for habeas corpus 
Cal.—^Ex parte Goets, 117 P.2d 47, 46 
Cal.App.2d 848. 

& U.S.—^Meeks v. Elaiser, C.C.A.MO., 
125 F.2d 826—^Rogoway v. Warden, 

C.C.AWash., 122 F.2d 967, certio¬ 
rari denied 62 S.Ct. 797, 816 U.S. 
808, 86 L.Ed. 1207, rehearing denied 
Rogoway v. Warden, United States 
Penitentiary McNeil Island, Wash., 
62 S.Ct 941, 316 U.S. 707, 86 L. 
Ed. 1774—U. S. ex rel. Nicholson 
V. Dillard, ac.A.Va., 102 F.2d 34 
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bation,® unless the parole board or commission vio¬ 
lated its duty, or acted fraudtdentiy, corruptly, or 
on mere personal caprice,^ or without jurisdiction.® 
The petitioner cannot challeng^e the legality of the 
judgment sentencing him for a violation of his pa¬ 
role on the ground that the original sentence was 
illegal.® 

Habeas corpus will not lie to interfere with the 


action of a probation oflScer acting with the sanc¬ 
tion of the proper court in placing in a particular 
institution one whose custody was granted to him 
under a probation law.^® 

Accrual of right. The petitioner may maintain 
a habeas corpus proceeding only when, after a 
proper allowance for good time, or otherwise, he 
has earned or is entitled to immediate release,as 


—^U. S. ex rel. Rowe v. Nicholson. 
C.C.A.Va., 78 F.2d 468. certiorari 
denied Rowe v. Nicholson. 56 S.Ot. 
118. 296 U.S. 673, 80 L.Ed. 405— 

U. S. ex rel. Grossberg y. Mulligan. 
aC.A.N.T., 48 P.2d 93—Campbell 

V. Aderhold. D.C.Ga.. 36 F.2d 366. 
Arlz.—^Ex parte Johnson, 87 P.2d 107^ 

63 Ariz. 161. 

Del.—In re McKinney, 138 A. 649. 8 

W. W.Harr. 434. 

Ga.—^Bunch v. Clark. 194 S.SL 882, 
186 Oa. 179. 

111.—^People ex reL Ross v. Becker, 47 
N.E.2d 475. 

N.Y.—^People ex rel. Kurzynskl v. 
Hunt, 13 N.T.S.2d 666, 257 App.Dlv. 
1032, appeal denied—People ex rel. 
Schuyler v. Brophy, 10 N.T.S.2d 
754, 256 App.Dly. 1045. reargument 
denied 14 N.Y.S.2d 491, 257 App. 
Dlv. 1043, appeal denied—^People ex 
reL Threadcraft v. Brophy, 7 N.Y. 
S.2d 76, 265 App.Div. 823—People 
ex rel. Kleinger v. Wilson. 6 N.Y. 
S.2d 934. 254 App.Dlv. 406—^People 
ex rel. Kurzynskl y. Hunt, 294 N.Y. 

S. 276. 250 App.Dly. 378, certiorari 
denied People of State of New 
York ex rel. Kurzynskl y. Hunt. 68 
S.Ct. 765, 803 U.S. 664, 82 L.Ed. 
1114—^People ex ret La Placa v. 
Heacox. 268 N.Y.S. 407, 238 App. 
Diy. 217—^People ex rel. Schlecter 
y. Jennings, 226 N.Y.S. 98, 180 
Mlsc. 748, affirmed 227 N.Y.S. 874, 
228 App.Dly, 814—^People ex reL 
Sabatlno y. Lawes, 217 N.Y.S. 631, 
127 Mlsc. 575, affirmed 217 N.Y.S. 
63. 217 App.Dly. 779—^People ex rel. 
Ackron v. Hunt, 202 N.Y.S, 637, 
122 Mlsc. 247—^People v. Hanley, 
191 N.Y.S. 41, 116 Mlsc. 624—Ab¬ 
bott y. Palmer, 40 N.Y.S.2d 327— 
People ex rel. De Magglo v. Bates, 
36 N.Y.S.2d 64. 

Vt—^Bx parte Parker, 181 A. 106, 107 
Vt. 463. 

Wash.—parte Hannlgan, 288 P. 
913, 136 Wash. 60. 

BUhbeas corpus will not He 

(1) To question sentence iMussed 
after yiolation of parole.—^Bx parte 
Knox, 192 N.W. 896. 180 Wis. 622. 

(2) To review decision of court, 
which Imposed sentence, that proba¬ 
tioner had violated his probation.— 
People ex reL Gerllngton v. Lawes. 
11 N.Y.S.2d 576. 

(3) To review irregularities in the 
trial of the probationer for' viola¬ 
tion of the conditions of his pro- 
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bation.—^Ex parte McAllister, 128 A. 
207, 97 Vt 859. 

Incorrect procedure in recommit¬ 
ting prisoner for unexpired term of 
'sentence because of violation of con¬ 
ditional commutation, was not 
[ground for prisoner’s discharge on 
[habeas corpus, where it appeared 
[that prisoner should be required to 
■serve unexplred portion of maximum 
term because of violation of condi¬ 
tion of commutation and violation of 
condition Imposed by parole board to 
which prisoner expressly agreed.— 
I XT. S. ex rel. Humphries v. Hunt B. 
C.N.Y., 15 P.Supp. 608. 

Snffloienoy of record 

In habeas corpus proceeding by 
prisoner, attacking trial court's rev¬ 
ocation of suspension of his sentence, 
record showing that court revoked 
suspension of sentence and that pris¬ 
oner was present when he was sen¬ 
tenced is sufficient to sustain trial 
court’s action.—Ex parte Johnson, 
87 P.2d 107, 63 Ariz. 161—Varela ▼. 
Merrill, 74 P.2d 669, 51 Ariz. 69. 
«<Jadlolal dlscretloiL" 

In habeas corpus proceeding by ac¬ 
cused alleging that trial court re¬ 
voked suspended sentence without 
due process of law, question for de¬ 
termination was whether there had 
been an abuse of discretion by trial 
court, and such question was to be 
determined In accordance with fa¬ 
miliar principles governing exercise 
of Judicial discretion, which implies 
conscientious Judgment, not arbitrary 
action.—^Ex parte Lebarre, Okl.Cr., 
124 P.2d 277—^Ex parte Boyd, 122 P. 
2d 162, 78 OkLCr. 441. 

In federal court 

A petition for writ of habeas cor¬ 
pus on ground that revocation of pe¬ 
titioner’s parole by the state board 
of x>a.rdons and paroles was a viola¬ 
tion of the equal protection clause 
of the federal Constitution, present¬ 
ed questions of the powers and du¬ 
ties of the board under state law 
which should first be determined by 
the highest court of the state and re¬ 
viewed by the supreme court before 
a federal district court should as¬ 
sume to determine such questions.— 
Franck v. Kaiser. D.C.Mo.. 48 F.Supp. 
640. 

6. U.S.—^U. S. ex rel. Grossberg v. 

Mulligan. C.C.A.N.Y., 48 P.2d 98. 

7. Ga.—^Bunch v. Clark, 194 S.B. 

382, 186 Ga 179. 
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tmiawfiil extexudoiL of -time 
Where relator grants propriety of 
indeterminate sentence and right of 
parole board to fix terms of release, 
but not to extend time in violation 
of law, habeas corpus Is the proper 
remedy.—^People ex rel. White v. 
Commissioner of Corrections of City 
of New York, 193 N.Y.S. 385, re¬ 
versed on other grounds 190 N.Y.S. 
471, 198 App.Dlv. 384, 39 N.Y.Cr. 317. 

8. N.Y.—^People ex reL Madden v. 
Barr, 267 N.Y.S. 395, 143 Mlsc. 716, 
reversed on other grounds People 
ex reli Guillaume v. Barr, 257 N.Y. 
S. 1029, 236 App'Dlv. 721, and Peo¬ 
ple ex rel. Sullivan v. Barr. 257 
N.Y.S. 1029, 236 App.Dlv. 721. af¬ 
firmed 184 N.E. 102, 260 N.Y. 682. 
Reversed on other grounds People 
ex rel. Madden v. Barr. 258 N.Y.S. 
546, 236 App.Dlv. 819, affirmed 184 
N.H. 101, 260 N.Y. 681, 

9» Iowa—^Hofstetter v, Hollowell, 
214 N.W. 698—Bennett v. Hollo¬ 
well, 212 N.W. 701. 

10, R.I.—^Bx parte Scamponino, 76 
A. 761, 30 R.I. 687. 

11. U.S.—^Burgess v. Hudspeth, C.C. 
A.Kan., 120 F.2d 550—^In re Ed¬ 
wards, C.C.A.MO., 106 P.2d 637— 
Aderhold v. Cooper, C.C.A.Ga, 80 F. 
2d 269—Cox V. McConnell, C.C.A 
Ga, 80 F.2d 258—Green^us v. 
Sanford, D.C.Ga. 37 P.Supp. 644— 
Woodward v. Bridges, D.C.Masa, 
144 F. 156. 

CaL—^Ex parte Brady, 63 P.2d 945, 
5 Cal.2d 224. 

Mich.—Ex parte Holton, 8 N.W.2d 
628. 

N.Y.—People ex rel. West v. Wilson, 
15 N.Y.S.2d 648, 268 APP.Blv. 841, 
appeal denied—^People ex rel. John¬ 
son V. Kidney, 173 N.Y.S. 388, 186 
App.Div. 769—Seymour v. Hunt, 29 
N.Y.S.2d 917, 177 Misc. 287—People 
ex rel. Solomon v. Slattery, 39 N. 
Y.S.2d 43. 

Where parolee forfeited good time 
previously earned and became liable 
to serve out unexplred portion of his 
maximum sentence, and It appeared 
that good time credits earned since 
return warrant was issued were in¬ 
sufficient to authorize release at time 
of habeas corpus proceeding, writ 
was denied.—^Ex parte Holton, Mich., 
8 N.W.2d 628. 

FrooeedJug to compel oommutattoB. 
of seiLteiioe, if maintainable, was pre¬ 
mature, where instituted before rala- 
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habeas corpus cannot be used to establish a prison¬ 
er’s eligibility for parole and, moreover, where 
the statute provides the procedure for the cancel¬ 
lation of a conditional release, one arrested and re¬ 
turned under a parole board warrant cannot main¬ 
tain habeas corpus to determine whether he had in 
fact violated the conditions of his release.^^ if a 
parolee is returned to prison for a violation of his 
parole, to complete his sentence, he is not entitled 
to his discharge on habeas corpus until the original 
sentence has been completed;!^ but where he has 
been allowed to go at large, under an unaccepted 
conditional parole, until the term of the sentence 
has elapsed, a subsequent imprisonment for violation 
of the terms of the parole is illegal, and habeas 
corpus lies to procure a discharge.^® 

A probationer, arrested on a warrant of the court 
which sentenced him, for a violation of his proba¬ 
tion, is not entitled to a release on habeas corpus 
pending an inquiry presided over by a judge other 
than the one to whom the application for the writ 
was made.i® 


Where a prisoner who is under parole from a first 
sentence, which is excessive, and who has begun 
serving a second sentence^ is ordered returned for 
resentence, questions concerning his right to parole 
under the second sentence must await the imposi¬ 
tion of a legal sentence under the first conviction 
but where a parole is revoked and the prisoner is 
ordered to serve out his sentence under a first con¬ 
viction, only because of a second conviction, a mo¬ 
tion may be made by him, while he is in prison un¬ 
der the first sentence, for leave to file a petition for 
a writ of habeas corpus on the ground that the sec¬ 
ond conviction was void.^® 

Defects in warrant or retaking. The writ does 
not lie because of defects in the warrant under 
which the parolee was rearrested,!® or because of 
negligent or dilatory acts of the officer serving the 
I warrant.20 Where a parole violator’s warrant is 
issued against a prisoner within the term of his 
sentence, it is not ground for a discharge on ha¬ 
beas corpus that he is not taken into custody under 
the warrant until after the prisoner is entitled to 


tor was entitled to dlschargre.—Peo¬ 
ple ex rel. Zurls v. Jennings, 234 N- 
Y.S. 489, 134 Mlsa 46, affirmed 236 
N.T.S. 876, 227 App.Dlv. 763. 

Xn federal court 

The district court had Jurisdiction 
of habeas corpus proceeding by pe¬ 
titioner who was taken into custody 
under warrant issued by member of 
United States board of parole on 
ground that petitioner had violated 
parole where warrant was issued a 
few hours before petitioner’s serv¬ 
ice of sentence would have been com¬ 
plete, warrant was not served until 
several weeks after end of term of 
sentence, testimony showed that peti¬ 
tioner did not violate his parole, and 
parole board had never revoked pa¬ 
role.—Clark V. Surprenant, C.C.A.Cal., 
94 F.2d 969. 

12L U.S.—Holiday v. Johnston, Cal., 
61 S.Ct. 1015, 318 U.S. 342, 660, 86 
Li.Ed. 1392—In re Edwards, C.C.A. 
Mo., 106 F.2d 637—Sansone v. 
Zerbst, C.C.A.Kan., 73 F.2d 670— 
Schultz V. Zerbst, C.C.A.Kan., 73 F. 
2d 668. 

N.Y.—^People ex rel. Newton v. War¬ 
den of Dannemora Prison, 176 N.Y. 
S. 624, 107 Misc. 48. 

Eligibility for parole because of 
invalidity of sentence on one count 
cannot be established by habeas cor¬ 
pus where the petitioner Is lawful¬ 
ly sentenced on other counts.—^Holi¬ 
day V. Johnston, Cal, 61 S.Ct. 1015, 
813 U.S. 342, 650, 85 L.Ed. 1392— 
McNally v. Hill, Pa., 55 S.Ct 24, 293 
U.S. 131, 79 KHd. 238, affirming, C. 
C.A., 69 F.2d 38, certiorari granted 
54 S.Ct. 773, 292 U.S. 619, 78 KEd. 
1476. 


Opportunity for parole 

That different form of sentence 
would have given defendant advan¬ 
tages of parole and good conduct 
credit is not pertinent to review on 
habeas corpus.—Roselle v. Breshears, 
C.C.A.Wash., 35 P.2d 934. 

13. U.S.—^Bowers v. Dlshong, C.C.A. 
Fla., 103 F.2d 464. 

14. Ga.—Smith v. Veach, 140 S.E. 
356, 166 Ga. 190—Roberts v. Low¬ 
ry, 128 S.E. 746, 160 Ga. 494. 

Neb.—^Bartel v. O’Grady, 292 N.W. 

383, 138 Neb. 184. 

Commission of crime 

A prisoner who accepted a parole 
which permitted him to go to an¬ 
other state, and violated it by com¬ 
mitting a crime in that state to 
which he had gone, became, on revo¬ 
cation of the parole, a “fugitive from 
Justice” and could be apprehended 
and returned to the penitentiary to 
complete his sentence, and was not 
entitled to his release from the pen¬ 
itentiary by habeas corpus until the 
original sentence should be complet¬ 
ed.—Bartel v. O’Grady, supreu 
Full unezplred term of maximum 
sentence 

Pa.—Commonwealth ex rel. Warner 
v. Ashe, 14 A.2d 460, 140 PcuSuper. 
496. 

15. Okl.—^Ex parte Taggart, 168 P. 
288, 12 Okl.Cr. 489. 

Necessity of acceptance of parole 
see the G.J.S. title Pardons § 17, 
also 46 C.J. p 1208 notes 21, 22. 

16. U.S.—^U. S. ex rel. Greenhaus 
v. Warden of Federal House of 
Detention, New York City, D.C.N. 
Y., 14 F.Supp. 366. 

17. N.Y.—^People ex reL O’Berst v. 
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Murphy, 8 N.Y.S.2d 966, 266 App. 
Dlv. 68. 

18. Mich.—Ex parte Hull, 61 S.Ct 
640, 312 U.S. 646, 85 L.Ed. 1034, 
rehearing denied 61 S.Ct. 823, 312 
U.S. 716, 85 L.Ed. 1146. 

19. U.S.—U. S. ex rel. Nicholson v. 
Dillard, C.C.A.Va., 102 P.2d 94. 

N.Y.—^People ex rel. Sprague v. Bro- 
phy, 41 N.T.S.2d 433, affirmed 41 
N.Y.S.2d 668. 

Worthless warrant 

Probation officer, on filing com¬ 
plaint with court that probationer 
had violated conditions of probation, 
ceased to be party to proceedings, 
and notice of such officer that proba¬ 
tion period had-expired and warrant 
for probationer’s arrest was worth¬ 
less could not divest court of Juris¬ 
diction to proceed with investigation 
of charge after expiration of proba¬ 
tion period and to “recommit” pris¬ 
oner to custody of such officer, as re¬ 
gards probationer’s right to relief un¬ 
der habeas corpus.—Ex parte Parker, 
181 A. 106, 107 Vt. 463. 

2a vt. —^Ex parte Parker, 181 A. 

106. 107 Vt. 463. 

In federal court 

The fact that a few minutes before 
expiration of completed term of sen¬ 
tence a warrant was Issued by a 
member of United States board of 
parole, which warrant was not served 
until long after full term of sentence 
had expired, could not be Invoked 
to deprive district court of Jurisdic¬ 
tion of habeas corpus petition filed 
by prisoner who sought to be re¬ 
leased from custody after he was 
taken into custody under such war¬ 
rant—Clark V. Surprenant, C.C.A. 
Cal., 94 F.2d 969. 
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a release under a second sentence for a different 
offense.2i 

6. Excessive Sentence 

In case of an excessive sentence, by the weight of 
authority, as much of the sentence as is excessive may 
be relieved against on habeas corpus, after the valid part 
thereof has been served or satisfied. Such relief cannot 
be obtained from an oppressive or unduly severe sentence, 
which is still within the statutory limits. 

It has been held broadly that a sentence impos¬ 
ing imprisonment for a longer term, or greater 
punishment, than authorized by law is merely er¬ 
roneous, but not void, and therefore not ground for 
relief by habeas corpus,22 and that, where the con¬ 
viction is valid and only the sentence void or ex¬ 
cessive, habeas corpus cannot be granted,23 but the 
prisoner should be remanded for a proper sentence, 


as explained infra § 102. On the other hand, it 
has been held that such an excessive sentence is 
void in its entirety for want of jurisdiction to im¬ 
pose it, and that therefore relief may be had on ha¬ 
beas corpus.24 

However, in accordance with the rule stated in 
Criminal Law § 1584, as to the validity of such sen¬ 
tences, by the weight of authority an excessive sen¬ 
tence is valid as to as much of it as is authorized 
by law, and therefore is subject to attack on ha¬ 
beas corpus as void only as to the excess, 25 provid¬ 
ed the sentence is severable so that the lawful part 
may be performed without performing the unlawful 
part.26 In accordance with this view habeas corpus 
will not lie to discharge a prisoner held under an 
excessive sentence before he has served or satis¬ 
fied the authorized part of it,27 or the sentence on 


21. U.S.—^Adams v. Hudspeth, C.C.A. 
Kan., 121 F.2d 270. 

22. Mich.—Bx parte Brazel, 292 N. 
W. 664, 293 Mich. 632. 

29 C.J. P 58 note 2. 

Habeas corpus is xiot appropriate 
remedy to correct an alleged Illegal 
and excessive sentence pronounced 
on plea of guilty to felony setting 
forth three prior convictions as ba¬ 
sis for augmented punishment under 
the habitual criminal act.—^Bx parte 


Daniels. 8 N.Y.S.2d 462. 169 Misc. 
318. 


Wash.— Williams v. McCauley, 108 P. 

2d 822, 7 Wash.2d 1. 

28 C.J. p 59 note 6. 


Correction of sentmsce 
Writ of habeas corpus will lie on 
behalf of prisoner to correct sentence 
to imprisonment for grreater period 
warranted by law, since such 
sentence is illegal.—Commonwealth 
ex reL v. Smith, 187 A. 887, 824 Pa. 


78. 


Brazel, supra. 

Xn Hew York the fact that pris¬ 
oner was incarcerated for period of 
five and one half years for misde¬ 
meanor that was subject to maxi¬ 
mum term of imprisonment of one 
year for punitive purposes and that 
certain claimed deductions fi-om term 
of imprisonment were not made for 
his benefit would not warrant relief 
in habeas corpus proceeding where 
commitment was made under parole 
commission law.—People ex rel. Mon¬ 
tana V. Warden of Now York City 
Penitentiary, 18 N.Y,S.2d 837, 171 
Misc. 533. 

23. Minn.—State ex roL PetcolE v. 
Reed, 163 N.W. 984, 138 Minn. 466. 

S,D.—Nelson v. Foley, 223 N.W. 323, 
64 S.D. 382. 

Tex.—^Bx parte Brown, Cr., 166 S.W. 
2d 718—^Bx parte Pruitt, 141 S.W. 
2d 333, 139 Tex.Cr. 438. 

24. Mo.—State ex rel. Dutton v. Se¬ 
vier. 88 S.W.2d 681, 836 Mo. 1236. 

29 C.J. p 68 note 4. I 

26. U.S.—^McKee v. Johnston, C.C.A. 
Cal., 109 P.2d 273, certiorari de¬ 
nied 60 B.Ct. 692, 809 U.S. 664, 
84 L.Bd. 1011—Carter v. Snook, 
C.C.A.Ga., 28 P.2d 609—Caballero v. 
Hudspeth. D.C.Kan., 36 F.Supp. 906. 
Alaska.—Olsen v. Todd, 9 Alaska 14 
—O-Ozovich V. Sullivan, 7 Alaska 
197. 

N.Y.—People ex rel. Wormuth v. 


26. Ind-—^Hunnlcutt v. Frauhlger, 
168 N.B. 572, 199 Ind. 601. 

N.Y,—^People ex rel, Wormuth v. 
Daniels, 8 N.Y.S.2d 462, 169 Misc, 
313. 

29 aJ. P 69 note 7. 

27. U.S.—^Demaurez v- Sguier, C.C.A- 
Wash., 121 F.2d 960, certiorari 
denied Ex parte Demaurez, 62 S.Ct. 
122, 814 U.S. 661, 86 L.Ed. 630, re¬ 
hearing denied 62 S.Ct. 364, 314 U. 
S. 714, 86 L.Bd. 669—Verheul v. 
Johnston, CCA-CaL, 121 P.2d 969 

_Verheul v. Johnston, C.C.A.Cal., 

99 P.2d 767, certiorari denied 69 
S.Ct. 489, 306 U.S. 637, 83 L.Bd. 
1038—Smith v. Johnston, C.C.A- 
Cal., 83 P.2d 321—U. S. ex reL 
Campbell v. Hill, C.aA.Pa., 72 F. 
2d 649, certiorari denied 66 S.Ct 
148, 298 U.S. 616, 79 UEd. 704— 
Carter v. Snook, C.C.A.Ga., 28 P.2d 
609—^McDowell v. Johnston, D.C. 
Cal., 36 F.Supp. 902—Johnson v. 
Sanford, D.C.Ga., 30 F.Supp. 716, 
affirmed, C.C.A., 112 F.2d 739, cer¬ 
tiorari denied 61 S.Ct. 61, 311 U.S. 
682, 86 L.Bd. 440—Mabry v. Beau¬ 
mont C.C.A.Alaska, 290 F. 206— 
O'Brien v. McClaughryi Kan., 209 
F. 816, 126 C.C.A. 640. 

Ala.—Grlssett v. City of Birming¬ 
ham. 181 So. 302, 306, 28 Ala.App. 
138, citing Corptis Jtuis. 

Cal.—^Bx parte Rosencrantz, 297 P. 
16. 211 Cal. 749—Ex parte Rosen¬ 
crantz, 271 P. 902, 206 CaL 634— 
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Bx parte Goetz, 117 P.2d 47, 46 
Cal.App.2d 848—^Ex parte Spauld¬ 
ing. 48 P.2d 133, 8 Cal.App.2d 497 
—Ex parte Phair, 38 P.2d 826, 2 
Cal.App.2d 669—Ex parte Glancy, 
84 P.2d 834, 139 CaLApp. 766—Bx 
parte Miller, 23 P.2d 1034, 133 Cal. 
App. 228—^Bx parte Dunlap, 234 P. 
838. 70 Cal.App. 770. 

Conn.—Lelfert v. Turkington, 162 A. 
842, 843, 116 Conn. 600, citing Oor- 
pns Juris. 

Fla.—State ex rel. Williams v. Al¬ 
britton, 194 So. 316, 141 Fla. 637 
—Haworth v. Chapman, 162 So. 
668. 113 Fla. 691. 

ni.—^People ex rel. Bwald v. Mont¬ 
gomery, 36 N.B.2d 343, 377 Ill. 241 
—^People ex rel. Weed v. Whipp, 
186 N.B. 135, 362 Ill. 625. 

Ind.—^Hunnlcutt v. Frauhlger, 168 N. 

B. 672, 199 Ind. 601. 

Iowa.—Smith v. Hollowell, 229 N.W. 
191, 192, 209 Iowa 781, citing Cor¬ 
pus Juris. 

Minn.—State v. Maher, 204 N.W. 956. 
164 Minn. 289. 

Neb.—^McBlhaney v. Fenton, 212 N. 

W. 612, 116 Neb. 299. 

Or.—^Harlow v. Clow, 223 P. 641, 642, 
110 Or. 257, quoting Corpus Juris. 
Pa.—Commonwealth v. Coll, 27 Del. 
Co. 6. 

Tex.—^Ex parte Pruitt, 141 S.W.2d 
333, 139 Tex.Cr. 438. 

Wash.—Williams v. MeCauley, 108 P. 

2d 822, 7 Wash.2d 1. 

W.Va.—Mount v. Quinlan, 139 S.Bi 
474, 104 W.Va. 118. 

29 C.J. p 69 note 9. 

Test of ezcesslveuess 

*Tn determining whether or not an 
excessive sentence will render a 
judgment of conviction void so as to 
entitle a defendant to a release in a 
habeas corpus proceeding, the test is 
whether or not the sentence is of a 
different character than that author¬ 
ized by law to be Imposed for the 
crime of which the accused has been 
found guilty."—^People ex rel. Wake- 
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the valid and distinct judgment,^^ except that, as 
has been held, habeas corpus may be used to obtain 
a discharge from the illegal part of the sentence, 
prior to the expiration of the valid part, for the 
purpose of enabling the prisoner to apply for a pa¬ 
role or reduction of sentence.29 On the other hand, 
further detention is illegal, and relief may be had 
by habeas corpus after the authorized part of the 
sentence has been served or satisfied,^0 and the fact 
that the prisoner pleaded guilty to the indictment 
does not waive his right to object by habeas corpus 
to an excessive sentence.31 Where an excessive 
sentence is not thus separable, it is void in toto, and 
the prisoner is entitled to be discharged,32 unless 
the case is one in which the prisoner should be re¬ 
manded for a proper sentence, as discussed infra § 
102 . 

Habeas corpus lies, after the valid part of the 
sentence has been served, where a double sentence 
is imposed for separate acts which constitute but 
a single crime and if the court having jurisdic¬ 
tion to commit a party on one ground but not on 
another commits him on both grounds the prisoner 
ought not to be discharged as long as he is properly 


imprisoned under the valid portion of the commit- 
ment.34 Where the court had jurisdiction to impose 
sentence of either a fine or imprisonment, but not of 
both, a sentence imposing both a fine and imprison¬ 
ment is excessive as to one or the other, and if ei¬ 
ther the fine is paid or the imprisonment served the 
prisoner is entitled to be discharged on habeas cor- 
pus,3B but, as long as neither aspect of the sentence 
is satisfied, he is not entitled to a discharge.36 
Where both fine and imprisonment are authorized 
by law, and both are imposed, but for some reason 
the sentence is invalid as to one or the other, the 
prisoner is entitled to be discharged on satisfaction 
of the valid part of the sentence but not before 
such satisfaction.37 Where the sentence is a fine 
only, and, without authority, defendant is impris¬ 
oned for nonpayment of it,38 or where the sentence 
is a fine only, with an alternative provision for im¬ 
prisonment to enforce payment of the fine, and the 
latter provision is void,3® the prisoner may be dis¬ 
charged although he has not paid the fine; but 
where such an alternative provision is contained in 
a sentence of fine and imprisonment it may be at¬ 
tacked on habeas corpus only on the termination of 
the regular prison sentence.^® 


field V. Montsromeryi 6 N.E].2d 868, 
869, 866 Ill. 478—^People ex rel. Swan¬ 
son V. Kelly. 186 N.E. 188, 189, 352 
Ill. 667. 

28. U.S.—C>ooke V. Swope, D.C.Wash., 
28 F.Supp. 492, affirmed, C.C.A., 109 
F.2d 966. 

Nev.—Ex parte Ryan, 28 P. 1040, 10 
Nev. 261, 17 Nev. 139. 

29 C.J. p 59 note 10. 

29. U.S.—O'Brien v. McClaushry, 
Kan., 209 F. 816, 126 C.C.A. 540. 

Utah.—Connors v. Pratt, 112 P. 399, 
38 Utah 258. 

29 C.J. p 59 note 10 [a]. 

30. U.S.—Jolmston v. Lagromarsino, 

O. C.A.Cal., 88 F.2d 86, affirming, D. 
C., Ex parte. Lagomarsino, 13 F. 
Supp. 947—Bertsch v. Snook, C.C. 
A.Ga., 36 F.2d 155—^Dooly v. Ma¬ 
honey, D.C.Wash., 42 F.Supp. 890— 
Caballero v. Hudspeth. D.C.Kan.. 
36 F.Supp. 905—^Ex parte Hill, D. 
C.Tex.. 36 F.Supp. 191—Colson v. 
Johnston, D.C.CaL, 36 F.Supp. 317 
—^Pace V. Aderhold, D.C.Ga, 2 F. 
Supp. 261, affirmed, C.C.A, Ader¬ 
hold V. Pace, 66 F.2d 790—Stone- 
berg V. Morgan, C.C.A.Kan., 246 F. 
98. 

Ala.—Cooper v. State, 187 So. 600, 28 
Ala.App. 422, certiorari denied Ex 
parte Jefferson County Commis¬ 
sion, 187 So. 503, 237 Ala. 633— 
Daley v. Decatur. 90 So. 69, 18 Ala. 
App. 141. 

Cal.—^Ex parte Glavlch, 239 P. 708. 
196 Cal. 723—^Ex parte Phalr, 38 

P. 2d 826, 2 Cal.App.2d 669-^Ex 


parte Carmlgnanl, 285 P. 1033, 71 
Cal.App. 632. 

La.—State v. Hemler, 106 So. 297, 
159 La. 222. 

N.Y.—i^eople ex rel. Schoen v. Mur¬ 
phy, 276 N.Y.S. 837. 243 App.Div. 
216. 

Or.—Harlow v. Clow. 223 P. 541, 642, 
110 Or. 257, QLUOting Corpus Juris. 
Pa.—Commonwealth v. Heston, 141 
A. 287, 292 Pa. 601. 

S.C.—Medlock v. Spearman, 194 S.E. 
21, 186 S.C. 296—JBix parte Klugh, 
128 S.E. 882, 132 S.C. 199. 

Tex.—^Ex parte Erwin, Cr., 170 S.W. 
2d 226—Ex parte Pruitt. 141 S.W. 
2d 838, 139 Tex.Cr. 438. 

29 C.J. p 60 note 11. 

Habeas corpus as only remedy 
Where no appeal had been taken 
and time for appealing liad expired, 
only remedy left to prisoner was in¬ 
stitution of special proceeding to test 
legality of his further confinement 
when he had served the time he 
deemed legal under the sentences.— 
People V. Brooks, 24 N.Y.S.2d 676. 

31. U.S.—Caballero v. Hudspeth, D. 
C.Kan., 36 F.Supp. 906. 

32. W.Va.—^Ex parte Page, 87 S.E. 
849, 77 W.Va. 467. 

29 C.J. p 60 note 12. 

33. U.S.—Sprague v. Aderholt, D.C. 
Ga.. 46 F.2d 790. 

Cal.—^Ex parte Crawford, 292 P. 620, 
109 CaLApp. 83. 

34. U.S.—^In re Swan, S.C., 14 S. 
Ct 226, 160 U.S. 637, 37 L.Ed. 1207. 
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Fla.-Dowling v. Lee, 66 So. 142, 
68 Fla. 23. 

Mo.—^Bx parte Crenshaw. 80 Mo. 447, 

35. U.S.—Yavorsky v, U. S., C.C.A 
Pa., 1 P.2d 169. 

Ill.—^People V. Eller, 163 N.E. 697, 823 
IlL 28, 49 AL.R. 490. 

Utah.—^Ex parte Mulllner, 117 P.2d 
819, 101 Utah 61. 

29 aJ. p 60 note 16. 

In West Virginia It has been held 
that a sentence of fine and Impris¬ 
onment for an offense punishable by 
fine or Imprisonment is unauthorized 
and void, and that the person de¬ 
tained thereimder may be discharged 
on habeas corpus.—Mount v. Quinlan, 
139 S.E. 474, 104 W.Va. 118—Ex parte 
Page, 87 S.B. 849, 77 W.Va. 467. 

36. Ill.—People v. Eller, 168 N.E. 
597, 323 Ill. 28, 49 A.L.R. 490. 

29 C.J. p 60 note 16. 

37. IlL—People v. Siman, 119 N.E. 
940, 284 Ill. 28. 

29 C.J. p 60 note 17. 

38. Nev.—In re Patterson, 87 P. 2, 
29 Nev. 226. 

Okl.—^Ex parte Roller, 106 P. 648, 3 
Okl.Cr. 384. 

39. Cal.—^Ex parte Kelly, 3 P. 673, 
65 CaL 154—^Ex parte Baldwin, 60 
Cal. 432. 

N.D.—State ex reL Perry v.' Garecht, 
297 N.W. 132, 70 N.D. 699. 

4a U.S,—^Dembrofsky v. U. S., C.C. 

AMass., 86 F.2d 677. 

Oral sentence as prevailing over later 
written aentenoe 
Where court orally; pronounced 
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The unlawful additional imposition of hard labor 
to a sentence of imprisonment does not, according to 
some authorities, render the sentence void so as to 
entitle the prisoner to discharge on habeas corpus, 
at least not where the hard labor part of the sen¬ 
tence is not in fact being enforced 5^2 but according 
to other authorities the prisoner must be dis- 
charged,^2 particularly where the sentence to im¬ 
prisonment is only an alternative sentence to en¬ 
force payment of a fine^^ or costs.^® Where the 
court has no jurisdiction to punish by both a fine 
and hard labor, a sentence to both has been held 
void in toto and the prisoner discharged.^® 

Severity of sentence. An oppressive or unduly 
severe sentence, in view of the circumstances of 
the particular case, but nevertheless within the le¬ 
gal statutory limits, cannot be relieved against on 
habeas corpus,even where the claim is that it 
violates the constitutional prohibition against cruel, 
unusual, or disproportionate punishments,^® unless 
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the remedies provided by law in such cases have 
been denied or exhausted,^® or unless the sentence 
is so excessive, and so clearly violates the consti¬ 
tutional provision, as to render it void.®® 

f. Insufficient Sentence 

A sentence for a shorter term, or less punishment, 
than prescribed by law for the offense for which the 
defendant was convicted ordinarily Is not ground for a 
discharge on habeas corpus. 

A sentence for a shorter term, or less punishment, 
than the law prescribes for the offense for which 
the prisoner was convicted is erroneous but not 
void, and affords no ground for discharge on habe¬ 
as corpus,®^ as where the statute prescribes fine and 
imprisonment, and one only of the penalties is im¬ 
posed.®® There is, however, authority to the con¬ 
trary.®® 

g. Matters Arising after Judgm^t 

A release on habeas corpus may be granted because 
of some act, omission, or event arising subsequent to 


a fine of fifty dollars and a sentence 
of sixty days in Jail, and two days 
later the Judge signed a written 
Judgment containing the additional 
provision that on failure to pay the 
fine defendant must serve an addi¬ 
tional day in Jail for every two dol¬ 
lars of the fine remaining unpaid, the 
additional provision was invalid, and 
defendant after serving sixty days 
in Jail was entitled to release on ha¬ 
beas corpus, notwithstanding the fine 
was not paid.—State ex rel. Perry v. 
Garecht, 297 N.W. 182, 70 N.D. 699. 

41 . XT.S.—^Harlan v. McGourin, Fla., 
81 S.Ct. 44, 218 U.S. 442, 64 L.Ed. 
1101, 21 Ann.Cas. 849—U. S. v. 
Prldgeon, Ohio, 14 S.Ct. 746, 163 U. 
S. 48, 38 KEd. 631. 

Alaska.—In re Burkell, 2 Alaska 108. 

42. XT.S.—^Eteirlan v. McGtourln, Fla.. 
81 S.Ct 44, 218 U.S. 442, 64 UEd. 
1101, 21 AnmCaa. 849. 

Alaska.—^In re Burkell, 2 Alaska 108. 

43. N.J.—State V. Gray, 87 N.J.Liaw 
368—Ex parte Fury, 19 N.J.Law J. 
14. 

29 C.J. p 60 note 21. 

44. CaL—Ex parte KeUy, 8 P. 678, 
66 CaL 164. 

45. Ala.—Ex parte McE:ivett, 56 Ala. 
236. 

46. Ala.—^Ex parte Anniston, 8 So. 
910, 84 Ala. 21, following Ex parte 
Montgomery, 79 Ala. 276. 

47. U.S.—Mitchell v. Youell, CGA. 
Va, 130 F.2d 880—Cleveland v. 
Sanford. C.C.A.Ga, 108 F.2d 887, 
certiorari denied 60 S.Ct. 120, 308 
U.S. 689, 84 L.Ed. 498—Wilson v. 
Lanagan, C.C.A.Mass., 99 F.2d 644, 
affirming, D.O.. 19 F.Supp. 870, 
certiorari denied 59 S.Ct 486, 306 
U.S. 634, 83 Li.Ed. 1035—Wldener 


V. Harris, C.C.A.W.Va. 60 F.2d 956 
—Walsh V. White, C.aA.Kan., 82 
F.2d 240. 

CaL—^Ex parte Azevedo, 183 P. 952, 
42 CaLApp. 662. 

Iowa—Randall v. Hollowell, 227 N. 

W. 139. 

TTan. —^Ex parte MacLean, 78 P.2d 865, 
868, 147 Kan. 678, quoting Corpus 
Juxla 

N.T.—^People ex rel. Medina v. Slat¬ 
tery. 36 N.T.S.2d 265, 260, 178 Misa 
741, quoting Corpus Juris—People 
ex rel. Gonskak v. Warden of 
Workhouse, Welfare Island, 267 N. 
T.S. 18, 149 Misa 813—People ex 
reL Wojek v. Henderson, 235 N.T. 
S. 178, 184 Mlsa 228—People ex 
reL Ling v. Morhous, 40 N.T. S.2d 
649. 

Okl.—In re Sunday, Cr., 134 P.2d 1041 
—^Ex parte Banning, 121 P.2d 619, 
73 Okl.Cr. 898—^Bx parte Vander- 
burg. 117 P.2d 650, 73 Okl.Cr. 21— 
Coburn v. Schroeder, 112 P.2d 191, 
71 Okl.Cr. 406—^Ex parte Scott, 36 
P.2d 302, 66 OkLCr. 206—Ex parte 
Terrill, 287 P. 753, 47 OkLCr. 92— 
In re McNaught, 99 P. 241, 1 Okl. 
Cr. 528. 

W.Va—Ex parte Parmer, 14 S.B.2d 
910, 123 W.Va 304. 

29 C.J. p 60 note 26. 

Habeas ooxpus is not proper xenu 
edy for resentence for disorderly 
conduct tending to breach of the 
peace, because of severity of indeter¬ 
minate sentence Imposed following 
alleged Incorrect procedure to de¬ 
termine whether accused had been 
previously convicted of three similar 
offenses.—^People ex reL Gonskak v. 
Warden of Workhouse, Welfare Is¬ 
land, 267 N.Y.S. 18, 149 Mlsc. 313. 
Excessive punishment see Criminal 
Law 5 1984. 


48l Kan.—^Ex parte MacLean, 78 P. 
2d 856, 858, 147 Kan. 678. quoting 
Corpus Juxla 

Okl.—^Ex parte Banning, 121 P.2d 619^ 
73 Okl.Cr. 398. 

W.Va—Franklin v. Brown, 81 S.E. 

405, 73 W.Va 727, L.R.A.1916C 557. 
49. OkL—^Bx parte Perry, 287 P. 765, 
47 OkLCr. 166. 

5a Wyo.—Fisher v. McDaniel, 64 
P. 1056, 9 Wyo. 467, 87 Am,S.R. 
971. 

29 C.jr. p 61 note 27. 

51. U.S.—Cottrell v. Sanford, C.CA.. 
Ga., 128 F.2d 75, certiorari denied 

62 S.Ct. 1276, 316 U.S. 684, 86 L. 
Ed. 1756—^Linnegran v. Morgan, 
Kan., 241 F. 646, 145 C.C.A. 403. 

Fla—^Haworth v. Chapman, 162 So. 
663, 666. 113 Fla 691, citing Cor. 
pus Juxla 

Ill.—^People ex rel. Miller v. Dene- 
mark, 187 N.E. 809, 854 Ill. 84. 
Ind.—^Hunnicutt v. Frauhiger, 168 N. 

E. 572, 199 Ind. 501. 

Ean.—^Howell v. Amrine, 123 P.2d 
964, 155 Kan. 185, certiorari denied 

63 S.Ct. 38, 817 U.S. 627, 87 L.Ed. 

Ky.—Commonwealth v, Crawford, 147 
S.W.2d 1019, 1020, 285 Ky. 882, 
citing Corpus Juris. 

29 C.J. p 61 note 28. 

62. Fla—^Haworth v. Chapman, 152 
So. 663, 113 Fla 69L 

Ohio.—Dillon v. State, 88 Ohio St. 
586. 

Okl.—Ex parte Files, 162 P. 1186, 13 
Okl.Cr. 163. 

63. U.S.—^Harman v. U. S., CCLKan., 
50 F. 921. 

N.Y.—^People v. Hayes, 168 N.Y.S. 

949, 172'App.Dlv, 442. 

29 C.J. p 61 note 29. 
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the Judgment‘which renders the detention Illegal If the 
petitioner Is, at the time, entitled to his Immediate dis¬ 
charge. 

A prisoner may, be released on habeas corpus by 
reason of some act, omission, or event arising sub¬ 
sequent to the judgment which renders further de¬ 
tention thereunder illegal,®^ and in some states this 
rule has been declared by statute as an exception 
to a provision prohibiting the discharge on habeas 
corpus of prisoners held under a judgment or sen¬ 
tence of a court of competent jurisdiction.^® The 
writ may be maintained where the judgment has 
been satisfied;®® or where the term of imprisonment 
has expired,®*^ taking into consideration deductions 


for commutation or good time allowance,®® and the 
amount of the fine and costs chargeable against dte- 
fendant,®® but not giving any credit for the time the 
prisoner served in jail before trial and sentence,®® 
or pending an appeal, where he has elected not to 
enter on the service of his sentence during such 
time,®^ or, in case of a resentence, of the time 
served under the invalid original sentence.®® A re¬ 
lease on habeas corpus may also be granted where 
the term of imprisonment has been otherwise termi¬ 
nated,®® as by tender or pajmient of the fine and 
costs for nonpajrment of which the imprisonment 
was inflicted,®^ or where the judgment by virtue of 
which defendant was confined has been reversed or 


54. Ill.—^People ex reL Courtney v. 
Fardy, 30 N.H.2d 7, 378 Ill. 601— 
Cassidy V. Fisher, 22 N.E.2d 937. 
372 Ill. 146—People ex rel. Court¬ 
ney V. Prystalski. 192 N.E. 908. 
368 Ill. 198—^People ex rel. Carl- 
strom V. Shurtleff. 189 N.E. 291. 356 
Ul. 210. 

Okl.—^Newton v. Key, 48 P.2d 398, 
171 OkL 621. 

Tex.—^Ex parte Griffis, 146 S.W.2d 
192, 140 TexCr. 364. 

29 C.J. p 61 note 80. 

Scope of Umulry on petition and rec¬ 
ord 

Kan.—Current v. Axnrine, 188 P.2d 
684. 

Delay in execution of sentence see 
supra subdivision c of this section. 

65. Ill,—^People ex reL Kerner v. 
McKinley, 20 N.E.2d 498, 371 Dl. 
190. 

29 C.J. p 61 note 40. 

XbabUlty to pay line 

Under a statute making ''inability 
to pay fine" an exception to the rule, 
where record, in habeas corpus pro¬ 
ceeding, showed that petitioner was 
sentenced to pay a fine and actual 
costs and in default thereof to be 
Imprisoned in county Jail for six 
months and that, after having: served 
more than sixty days, petitioner 
made application for dischargre be¬ 
cause of inability to pay the fine, 
the petitioner was entitled to dls- 
charg:a—^Ex parte Cutchen, 4 So.2d 
373, 148 Fla. 846. 

Statutory exception not appUoable 
The statutory provision that writ 
of habeas corpus should be g^ranted 
where althoug:h original imprison¬ 
ment was lawful yet by subsequent 
events party had become entitled to 
discharge was not applicable in a ha^ 
becLS corpus proceeding to secure re¬ 
lease of father from Jail to which 
he was committed for failure to com¬ 
ply with Judgment to give security 
by bond with sureties for the pay¬ 
ment of a Judgment for support of 
illegitimate child, where the original 
Judgment was lawful, and if father 
was subject to release prior to stat¬ 
utory year he was so subject only 


when so determined in a proper pro¬ 
ceeding brought for that purpose.— 
Acker v. Adamson, 293 N.W. 83, 67 
S.D. 341. 

56. U.S.—^In re Greenwald, C.C.Cal., 
77 F. 690. 

CaJ.—In re Narvaez, 89 P. 867, 6 CaL 
App. 103. 

Ill.—People V. Hill, 176 N.E. 360. 344 
Ill. 246—People v. Eller. 163 N.R 
697, 323 Ill. 28. 49 A.L.R. 490. 

Ky.—Glenn v. Porter, 168 S.W.2d 32, 
292 Ky. 719. 

Neb.—^Bx parte Johnson, 19 N.W. 694, 
15 Neb. 612. 

Okl.—^Ex parte Baker, 36 P.2d 286, 
66 Okl.Cr. 139—^Ex parte Harrison, 
264 P. 687, 39 Okl.Cr. 192. 

29 C.J. p 64 note 41. 

Jorlsdlctlon to detennine satisfaction 
IlL—People V. Eller. 163 N.E. 697. 

323 Ill. 28. 49 A.L.R. 490. 
Satisfaction of Judgment on which 
defendant held under body execu¬ 
tion see infra 5 32. 

57. U.S.—In re Fegler, D.C.Mich., 86 
F.Supp. 88. 

Fla.—Gillman v. Chapman, 8 So.2d 
6o3, loO Fla. 724. 

Ga—Teasley v. Nelson, I'SS S.B. 72, 
164 Ga. 242. 

Ky.—Commonwealth v. Crawford, 
147 S.W.2d 1019, 286 Ky. 382. 

Pa—In re Halderman, 119 A 735, 
276 Pa 1—Commonwealth ex rel. 
Sloan V. Ashe, 1 A2d 788, 133 Pa 
Super. 32—Commonwealth ex rel. 
Padmonsky v. Smith, 191 A 68-4, 
127 PaSuper. 24. 

Tenn.—Uynch v. State ex rel. Kille- 
brew, 166 S.W.2d 397—State ex rel. 
Karr v. Taxing District of Shelby 
County, 16 Lea 240. 

29 C.J. p 61 note 81. 

Where the Izidlotmant charges the 
same offense in several counts and 
the sentence Imposed covers the en¬ 
tire crime as described in all the 
counts, service of such sentence en¬ 
titles defendant to release on habeas 
corpus.—^Dimenza v. Johnston, CC. 
ACaJ., 130 F.2d 466, rehearing denied 
131 P.2d 47. 

Excessive sentence see supra subdivi¬ 
sion e of this section. 
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SO. U.S.—^McNealy v. Johnston, G.C. 
ACal., 100 P.2d 280—Clark v. Sur- 
prenant, C.C.ACal., 94 P.2d 969— 
Caballero v. Hudspeth, D.C.Kan., 
36 F.Supp. 905. 

Ehn.—Current v. Amrlne, 133 P.2d 
584. 

Okl.—Ex parte Wilkerson, Cr., 136 P. 
2d 507. 

In New York, if term of sentence 
imposed on petitioner had been re¬ 
duced by commutation and earned 
compensation thereby entitling peti¬ 
tioner to be released from custody, 
petitioner's remedy, if any, was by a 
proceeding pursuant to provisions of 
Civ. Prac. Act § 1283 et seq., con¬ 
cerning proceedings against a body 
or officer, rather than by habeas cor^ 
pus.—^People ex rel. Anow v. Hunt, 21 
N.Y.S.3d -SIO, 259 App.Div. 1071. 

59. Ark.—^Duncan v. West, 267 S.W. 
667, 167 Ark. 14. 

01^ Del.—Biddle v. Board of Trus¬ 
tees of New Castle County Work- 
house, 138 A 631, 8 W.W.Harr.Del. 
425. 

Okl.—Ex parte Gilmore, 36 P.2d 804, 
66 Okl.Cr. 201. 

61. U.S.—Von Baden v. Hiatt, D.C. 

Pa., 47 F.Supp. 683. 

68. Cal.—Ex parte Fritz, 177 P. 167, 
179 Cal. 416, disapproving Ex parte 
Bouchard. 176 P. 692, 38 Cal.App. 
441 and Ex parte Silva, 176 P. 481, 
38 Cal.^Lpp. 98. 

PzlBoner who was not entitled to he 
released could not obtain determina¬ 
tion of question whether he should be 
given credit on now sentence for time 
he was serving on an old sentence.— 
Martin v. Amrlne, Kan., 188 P.2d 582. 
63. Ga.—Teasley v. Nelson, 138 S.E. 
72, 164 Ga 242. 

Tex.—^Ex parte McDowell, 172 S.W. 

218, 76 Tex.Cr. 1. 

29 C.J. p 61 note 82. 

Pardon a!s ground for release on ha¬ 
beas corpus see infra 5 29. 
sa Ga—Cutcllffe v. Lowry, 140 S.E. 
752, 165 Ga 287. 

Ill.—^People V. Siman, 119 N.E. 940, 
284 Ill. 28. 

29 C.J. p 61 note 64. 



KABEAS COBPUS 


39 C.J.S. 

otherwise superseded.®® 

However, where the judgment is not void, mere 
errors or irregularities occurring after its rendi¬ 
tion cannot be made the basis for a release on 
habeas corpus.®® Matter which is merely a ground 
for annulling or modifying the order under which 
the commitment is made cannot be investigat¬ 
ed as ground for habeas corpus,®^ and this is 
also true of action of the court taken on a mo¬ 
tion for a new trial of which it lacks jurisdiction 
and which therefore is not prejudicial to the pris¬ 
oner ;®® nor will the writ lie on the ground of newly 
discovered evidence,®® unless it is of such character 
as completely to undermine the entire case on which 
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the prosecution was based.*^® Habeas corpus will 
not be granted for subsequent matters which in¬ 
volve only a question of executive clemency,or 
a question to be determined by a designated board 
or officers. 

Accrual of right to writ, A writ of habeas cor¬ 
pus for discharge from imprisonment under a judg¬ 
ment or sentence, by reason of matters arising sub¬ 
sequent thereto, may be granted only when the pris¬ 
oner, under the facts of the particular case, is en¬ 
titled to his immediate release,*^® for example, only 
when he has served his sentence, or sentences, or 
the legal part thereof and, although the period 
of the sentence has elapsed since it became effec- 


65. Fla.—Johnson v. liindsey, 103 
So. 419, 89 Fla. 143. 

Okl.—^Bx parte Johnson, Cr., 13B P. 
2d 346. 

‘29 C.J. p 61 note 36, p 54 note 41. 

08i U.S.—Garrison v. Johnston, O.C. 
A.Cal., 104 F.2d 128, certiorari de¬ 
nied 60 S.Ct. 107, 308 U.S. 563, 84 
L.Ed. 465, rehearing^ denied 60 S.Ct. 
137, 308 U.S. 636, 84 X..Ed. 529. 
Matters not firronnds for release 

(1) Failure of defendant to talce 
appeal because not advised by coun¬ 
sel.—Lovvom V. Johnston, C.C.A-Cal., 
118 F.2d 704, certiorari denied 62 S. 
Ct. 92, 314 U.S. 607, 86 L.Ed. 488. 

(2) Failure of counsel for federal 
prisoners to perfect appeal from con¬ 
viction after prisoners failed to ob¬ 
tain funds for appeaL—^McDonald v. 
Hudspeth, C.C.A.Kan., 129 F.2d 196, 
certiorari denied 63 S.Ct 76, 817 U.S. 

665, 87 L.Ed. -rehearing denied 

63 S.Ct. 157, 617 U.S. 709, 87 L.Ed. 

(3) Where the proper remedy was 
by appeal, refusal of approval of an 
appeal bond.—Ex parte DeLoche, 100 
S.W. 923, 50 Tex.Cr. 636. 

67. R.L—Audet's Petition, 94 A 678, 
38 R.I. 43. 

68. U.S.—'Casebeer v. Hudspeth, C.C. 

AKan., 114 F.2d 789, reversed on 
other grounds 61 S.Ct 804, 312 U.S. 
•662, 85 L.Ed. 1109, mandate con¬ 
formed to, C.C.A, 121 F.2d 914, cer¬ 
tiorari denied 62 S.Ct. 1272, 316 
U.S. 683, 86 L.Ed. 1765, rehearing 
denied 63 S.Ct 23, 317 U.S. 704, 87 
L.Bd. -. 

69. U.S.—^Kelly v. Ragen, C.CAI1L, 
129 F.2d 811. 

.Ky.—^Anderson v. Buchanan, 168 S. 
W.2d 48, 292 Ky. 810—Jones v. 
Commonwealth, 108 S.W.2d 812, 269 
Ky. 772. 

70. U.S.—Kelly v. Ragen, CaAIU., 
129 F.2d 811. 

Evidence held tnanfflclent 
U.S.—Kelly v. Ragen, supra. 

71. Okl.—Ex parte Kirk, Cr.. 185 P. 
2d 65—Coburn v. Schroeder, 112 P. 


2d 191, 71 OkLCr. 405—Ex parte 
Denton, 101 P.2d 276, 69 OkLCr. 204. 
Health endangered by confinement 
Okl.—Coburn v. Schroeder, 112 P.2d 
191, 71 OkLCr. 405. 

72. Cal.—Ex parte Wilson, 238 P. 
359, 196 Cal. 615. 

Pa.—Commonwealth v. Heston, 141 A 
287, 292 Pa. 501. 

73. U.S.—Hogan v. Hill, D.C.P€L, 9 
F.Supp. 333. 

Okl.—^Ex parte Thompson, 77 P.2d 
757, 64 OkLCr. 84. 

Pa.—^Commonwealth ex reL King v. 
Ashe, 17 A2d 427, 143 Pa.Super. 
6—Commonwealth ex rel. Padmon- 
sky V. Smith, 191 A 684, 127 Pa. 
Super. 24. 

Imprisonment until fine Is paid 

(1) A prisoner, under imprison¬ 
ment until a fine Is paid, cannot be 
released on habecLs corpus before the 
expiration of a period sufficient to 
pay the fine a^ the maximum statu¬ 
tory allowance.—Morris v. Waldrop, 
118 So. 621, 151 Miss. 553. 

(2) Under U.S.Hev.St SS 1042, 
5296, 18 n.S.C.A S 641, where a fed¬ 
eral prisoner was sentenced to pay 
a fine and to stand committed until 
the fine was paid, and it did not ap¬ 
pear that the fine had been paid, or 
that the prisoner had been dis¬ 
charged as an Indigent convict, or 
that he had made application for 
such discharge, he was not entitled 
to release on habeas corpus.—Kerr v. 
Johnston, CC.ACal., 130 F.2d 637. 
Certiorari denied 63 S.Ct. 437, 317 U. 

S. 696, 87 L.Ed.-^ rehearing denied 

63 S.Ct 629—Smith v. Hiatt, D.C.Pa., 
48 F.Supp. 747—Hogan v. Hill, D.C. 
Pa., 9 F.Supp. 383. 

Accrual of right to habeas corpus: 
After commutation or parole see 
supra subdivision d of this sec¬ 
tion. 

As to excessive sentence see supra 
subdivision e of this section. 

74. U.S.—McNally v. Hill, Pa., 55 S. 
Ct. 24, 298 U.S. 131, 79 L.Ed. 238, 
affirming, C.C.A., 69 F.2d 38, cer¬ 
tiorari granted 54 S.CL 773, 292 U. 
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S. 619. 78 L.Bd. 1476—Hunt v. Hud¬ 
speth. CC.AKan., Ill F.2d 42— 
Reger v. Hudspeth, C.C.AKan., 103 
F.2d 825, certiorari denied 60 S. 
Ct. 79, 308 U.S. 649, 84 L.Ed. 462. 
Cal.—Ex parte Sanders, 198 P. 43, 62 
CaLApp. 171. 

Colo.—Ex parte Hill, 72 P.2d 471, 101 
Colo. 243. 

Del,—^Biddle v. Board of Trustees of 
New Castle County Workhouse, 138 
A 631, 3 W.W.Harr. 425. 

D.C.—Dodd V. Peak, 47 F.2d 430, 60 
App.D.C. 68. 

Kan.—Loftls v. Amrlne, 105 P.2d 890, 
152 Kan. 464. 

Neb.—Ex parte Kuwitzky, '282 N.W. 
396, 135 Neb. 466—In re Hoagland, 
260 N.W. 695, 129 Neb. 6. 

Peu —Commonwealth v. Ashe, 145 A 
535, 295 Pa. 379. 

Tenn.—Adams v. Russell, 167 S.W.2d 
5. 

Sentence wbloh prisoner bmi not 
begun to serve cannot be cause of re¬ 
straint which statute makes subject 
of inquiry In habeas corpus proceed¬ 
ing.—McNally v. Hill, Pa., 55 S.Ct. 
24, 293 U.S. 1'31, 79 L.Ed. 288, affirm¬ 
ing, C.C.A, 69 F.2d 38, certiorari 
granted 54 S.Ct. 773, 292 U.S. 619, 78 
L.Ed. 1476. 

Prisoner under life sentence is not 
entitled to a release by writ of habe¬ 
as corpus after serving some eight 
years of his sentence, notwithstand¬ 
ing minimum punishment for such 
crime is four years’ imprisonment.— 
Ex parte Jones, 119 P.2d 254, 73 Okl. 
Cr. 197. 

A petitioner xvliile detained under 
the Judgment and sentence of one 
court cannot challenge by habeas 
corpus the validity of the Judgment 
and sentence of another court. 
U.S.—Kelly v. Aderhold, C.C.A.Kan.. 
112 P.2d 118. 

Okl.—^Ex parte Adams, ‘26'5 P. 147, 39 
OkLCr. 334. 

A statute prohibiting conunltmeut 
In a city Jail for longer than one 
year does not refer to sentences un¬ 
der different cases, and therefore a 
prisoner confined in city Jail for more 
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tive, habeas corpus will not be granted if the sen¬ 
tence has not been served or satished.^^ 

Where the sentence is fine and imprisonment, 
without an alternative to stand committed until the 
fine is paid, relief on habeas corpus may be granted 
when the imprisonment has been served, although 
the fine has not been paid;*^^ but it has been held 
that the question of unlawful imprisonment to en¬ 
force payment of a fine imposed at the same time 
sentence was given for another offense may be con¬ 
sidered although the other term of imprisonment 
has not yet expired.^^ 

Where defendant is subject to two or more sen¬ 
tences, as under different indictments or counts, ha¬ 


beas corpus will not lie on any of such sentences^ 
as being invalid, until the other valid sentences have 
been served or satisfied,although the sentences 
are to run consecutively.A defendant convicted 
of a crime and also adjudged an habitual criminal 
on the basis of prior convictions may attack the 
prior convictions and sentences by habeas corpus 
only after the sentence for the primary offense has. 
been served.®® 

If defendant has not served his sentence, or the 
legal part thereof, he cannot maintain habeas corpus 
to obtain a discharge from imprisonment in a state 
prison, on release from a federal prison,®^ or from 
a hospital for the criminal insane to which he has 
been transferred under a void order.®® 


than one year under separate com¬ 
mitments in three separate cases Im¬ 
posing sentences of one hundred 
eighty days each, which were to run 
consecutively, Is not entitled to re¬ 
lease before expiration of his term 
because of such statute.—^Ez parte 
Stein, 40 P.2d 984, >4 C!al.App.2d 267. 

Qsu—Turner v. Oourson, I8i S.E. 
855, 181 Ge, 617—Short v. Dowling, 
76 S.E. 859, 138 Ga. 834. 

XrhlawftLl pexiod of Impilsoimient 
One who has not served legal part 
of sentence cannot be discharged on 
habeas corpus although time of con¬ 
finement before sentence, added to 
sentence, made unlawful period of 
imprisonment.—^Biddle v. Board of 
Trustees of New Castle County 
Workhouse, 188 A. 631, 8 W.W.Harr., 
Del., 426. 

78L Arlz.—Stuart ▼. State, 282 P. 
276, <86 Arlz. 28. 

337a.—-Carroll t. Merritt, 109 So. 630, 
91 Fla. 893. 

W- U.S.—Cahill V. Biddle, C.C.A. 
Kan., 18 F.2d 827. 

7a n.S.—McNally v. Hill, Pa.. 65 S. 
Ct. 24. 298 U.S. 131, 79 L.Ed. 238, 
affirming, C.C.A., 69 F.2d 38, cer¬ 
tiorari granted 54 8,Ct 773, 292 
U.S. 619, 78 L.Ed. 1476—Kerr v. 
Johnston, CCA-CaL, 180 F.2d 637— 
Thomas v. Hudspeth, C.C.A.Kan., 
127 F.2d 976—Schultz v. Hudspeth, 
C.C.A.Kap., 128 F.2d 729, certiorari 
denied 63 S.Ct 198, 817 U.S. 682, 
87 Ii.Bd, — —Hunt v. Hudspeth, 
C.aA.Kan., Ill F.2d 42—Reger v. 
Hudspeth, CC.A.Kan., 103 F.2d 825, 
certiorari denied 60 S.Ct 79, 808 
U.S. 549, 84 L.Ed. 462—McNealy v. 
Johnston, C.C.A.Cal., 100 F.2d 280 
—^Ex parte Melendez, CC.A.Cal., 
•98 P.2d 791—Newman v, Zerbst, C 
C.A.Kan., 83 F.2d 973—Colson v. 
Aderhold, C.C.A.Ga, 73 P.2d 191, 
affirming, D.C., 5 F.Supp. Ill—^U. 
S. ex reL Campbell v. Hill, C.C.A. 
Pa., 72 F.2d 649, certiorari denied 
65 S.Ct 148. 293 U.K 615, 79 L..Ed. 


704—Schultz V. Biddle, C.C.A.Kan., 
19 P.2d 478—Cohen v. Biddle, C.C. 
A.Kan., 12 F.2d 704—Gall v. Brady, 
D.C.Md., 39 F.Supp. 504, affirmed, 
C.C.A., Carey v. Brady, 125 F.2d 
253, certiorari denied 62 S.Ct. 1305, 
816 U.S. 703, 86 L-Ed. 1770—U. S. 
ex rel. Anagnostl v. Hill, D.C.Pa., 
'24 F.Supp. 53. 

Ala.—Grissett v. City of Birming¬ 
ham. 181 So. 302, 28 Ala.App. 138, 
certiorari denied 181 So. 306, 236 
Ala. 110. 

Cal.—^Ex parte Davis, 56 P.2d 302, 13 
Cal.App.2d 109—^Ex parte Schwartz, 
86 P.2d 446, 1 Cal.App.2d 401. 

N.Y.—^People ex rel. Smith v. Mar- 
tln, 37 N.Y.S.2d 236. 264 App.Div. 
976—^People v. Brooks, 24 N.Y.S.2d 
676. 

Okl.—Ex part Tollison, 117 P.2d 549, 
73 Okl.Cr. 38. 

Pa.—Commonwealth ex rel. Toliver v. 
Ashe, 8 A.2d 641, 336 Pa. 206, cer¬ 
tiorari denied Commonwealth of 
Pennsylvania ex rel. Toliver v. 
Ashe. 61 S.Ct 21, 311 U.S. 646, 85 
L.Ed. 412—Commonwealth ex rel. 
O’Leary v. Ashe, Super., 32 A.2d 
36—Commonwealth ex reL Stauf¬ 
fer V. Ashe, 15 A.2d 409, 141 Pa. 
Super. 407. 

An alleged void •u/bsti'tute sentence 
does not warrant a release during 
the term of the original valid sen¬ 
tence.—^Prlce V. Zerbst, C.C.A.Gcl, 264 
F. 669. 

79. U.S.—^Macomber v. Hudspeth, C. 
C.A.Kan., 115 F.2d 114, certiorari 
denied 61 S.Ct. 833, 1818 U.S. 558, 85 
L.Bd. 1519—^Dunlap v. Swope, C.C. 
A.Wash., 103 F.2d 19—McNealy v. 
Johnston, C.C.A.'Cal., 100 F.2d 280— 
Hall V. Johnston, C.C.A.Cal., 86 F. 
2d 820—Johnson v. Aderhold, C.C. 
A-Ga., 78 P.2d 102—Borl v. Ader¬ 
hold, C.aA.Ga., 53 F.2d 840—Zeff 
V. Sanford, D.C.Ga., 8l F.Supp. 736, 
affirmed, C.C.A., Sanford v. Zeff. 
114 F.2d 1018. 

Cal.—^Ex parte Buchanan, 40 P.2d 936, 
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4 Cal.App.2d 269—^Bx parte Steiger,. 
261 P. 1048, 87 Cal.App. 36. 

D.C.—Pope v. Huff, 117 P.2d 779, 73 
App.D.C. 170, certiorari denied Pope 
V. Curran. 62 S.Ct. 134, 314 U.S. 
669. 86 L.Ed. 535, rehearing denied 
62 S.Ct. 299, <314 U.S. 713, 86 L.Ed. 
568, and 62 S.Ct. 358, 814 U.S. 714,. 
86 L.Ed. 569. 

Ill.—People ex rel. Courtney v. Far- 
dy, 39 N.B.2d 7, 378 Ill. 501. 

Pa.—Commonwealth ex rel. Lewis v. 
Ashe, 7 A.2d 296, 335 Pa. 575, cer~ 
tiorari denied Lewis v. Ashe, 60 S. 
Ct 132, 308 U.S. 596, 84 L.Ed. 499. 

Validity of life sentence 
A convict, prior to expiration of' 
three other sentences which were to 
run consecutively the validity of 
which was not questioned, was not 
entitled to writ of habeas corpus to- 
determlne validity of life sentence 
pronounced under the Habitual Crim¬ 
inal Act.—Commonwealth ex rel. 
Sloan V. Ashe, 1 A.2d 788, 133 Pa. 
Super. 32. 

Prisoner who escaped while serving' 
three-year sentence for bigamy and 
was convicted of forgery while at 
large is not entitled to habeas corpus 
on fully serving four-year forgery 
sentence, since he still had remainder 
of bigamy sentence to serve.—^Ex 
parte Allen, 36 P.2d 284, 56 OkLCr. 
a54. 

sa Cal.—^People v. McVlcker, 99 P. 
2d 1110, 37 Cal.App.2d 470—Ex 

parte Tartar, 36 P.2d 419, 1 Cal. 
App.2d 400. 

Kan.—Childs v. Amrlne, 125 P.2d 1349, 
156 Kan. 383. 

Mich.—In re Pranks, 297 N.W. 621, 
297 Mich. 353. 

Neb.—^Ex parte Kuwltzky, 282 N.W. 
396, 135 Neb. 466. 

81. Ill.—^People ex reL Courtney v. 
Thompson, 192 N.E. 693, 368 Ill. 81. 

82. N.Y.—^People ex rel. Greenwell 
V. McNeill. 28 N.Y.S.2d 839, 262' 

I App.Dlv. 812. 
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§ 27. Warrant, Mittimus, and Commitment 

a. In general 

b. After indictment or information 

c. After conviction and sentence 

a. In G-eneral 

One in custody under a warrant or commitment, but 
not under indictment, may have a writ of habeas corpus 
to test the iegallty of hia detention and procure his re- 
iease if he is iiiegaiiy detained, but in such proceedings 
only the validity of the process on Its face and the Ju¬ 
risdiction of the court which Issued It will be Inquired 
into, and mere irregularities not rendering the process 
void afford no ground for relief. Generally the existence 
of probable cause for holding the prisoner for trial may 
be inquired Into, and If there Is no evidence to support 
the commitment, the prisoner will be discharged. 


§ 27 

A person who is in custody under a warrant or 
commitment on a criminal charge, before indict¬ 
ment, may have a writ of habeas corpus for the 
purpose of an inquiry into the legality of his de¬ 
tention and to procure his release^ in case it ap¬ 
pears that he is illegally detained.^S The governing 
rule is that, where the prisoner is in custody under 
process, nothing will be inquired into on habeas cor¬ 
pus except the validity and sufficiency of the proc¬ 
ess on its face to justify the detention,®^ and the 
jurisdiction of the court by which it was issued.®5 
Mere errors or irregularities, which are not such 
as to render the process void, in accordance with 
the general rule stated supra § 15, afford no ground 
for relief.®® The prisoner is entitled to discharge 


83. Fla.—State ex rel. Meredith v. 
Borman, 189 So. 669, 138 Fla. 149. 

Oa.—Boatright v. State, 72 S.E. 599. 
10 Ga.App. 29. 

Mo.—Ex parte Glenn. App., 78 S.W. 
2d 108. 

N.M.—^Bx parte Towndrow, 148 P. 
257, 19 N.M. 672. 

Okl.—^Ex parte Orton, Cr., 128 P.2d 
1025—Ex parte Davis, 91 P.2d 799, 
66 Okl.Or. 271—^Ex parte Presnell, 
49 P.2d 282, 58 OkLCr. 50—^Bx parte 
Crowell, 264 P. 642. 89 OkLCr. 201. 
29 CJ. p 61 note 42—^p 128 note 65 
[a]. 

Commitment in extradition cases see 
Infra 5 39. 

Ck)iinmitmjein.t hy Jnstloe of peace 
for foUara to give peace hond is 
reviewable by writ of habeas corpus. 
—Ex parte Salamy, 147 S.W.2d 487, 
141 Tex.Cr. 91. 

ZUeffal arrest 

Arrest by city police officers for 
alleged violation of the National Pro¬ 
hibition Act, made without a warrant, 
was lUegal, and the prisoner was dis¬ 
charged.—Lienskl v. O'Brien, 282 S.W. 
'235, 207 Mo.App. 224. 

Beteatloii held not Ulegal where 
allegations of complaint sufficiently 
charged offense, amount of ball fixed 
was not excessive, magistrate had not 
abused discretion In refusing to ac¬ 
cept sureties on bail bond, and other 
grounds for writ Involved only evi¬ 
dentiary matters relating to truth of 
charge.—^Ex parte De Mello, 68 P.2d 
1157. 18 Cal.App.2d 407. 

Seooxd held to show axzalgnment 
and plea 

Fla—^Ex parte Jeffeoat, 148 So. 827, 
109 Fla 207. 

84. Mo.—^Ex parte Cloud, App., 18 S. 
W.2d 662. 

29 C.J. p 62 note 43. 

Dispoistboii of prlsoaer where pro¬ 
cess defective see infra § 102. 
Preliminary warrant or other pro¬ 
cess generally see Criminal Law 5S 
816-329. 


Warrant ostensibly signed by clerk 
Where relator In habeas corpus 
proceedings was arrested and held 
in custody by virtue of a warrant is¬ 
sued by one signing the warrant as 
clerk of the corporation court, even 
though such clerk actually was the 
recorder of the corporation court and 
the warrant was indorsed by the 
Judge of a court of record, such war¬ 
rant was Invalid and the relator was 
Illegally In custody and was entitled 
to his discharge.—^Ex parte GrlsaflL 
144 S.W.2d 547, 140 Tex.Or. 263. 
Process wholly failing to ohargs 
ozims 

Habeas corpus may be used as a 
remedy where the offense charged In 
the process does not constitute a 
crime under the law of the state be¬ 
cause the statute under which the 
charge is made Is unconstitutional, or 
when the charge wholly fails to al¬ 
lege a crime. 

Fla.—Shelton v. Coleman, 187 So. 266, 
136 Fla. 626—Cleln v. Coleman, 182 
So. 778, 133 Fla. 481—Hardison v. 
Coleman, 164 So. 520, 121 Fla. 892— 
Cooper V. Lipscomb, 122 So. 5, 97 
Fla. 668—^Ex parte Garvey, 94 So, 
381, 84 Fla. 688. 

Ga.—Tollison v. George, 1X2 S.B, 896, 
163 Ga. 612. 

Outstanding warrant 

(1) Habeas corpus did not He to 
release prisoner from New York City 
Penitentiary merely because, at time 
of his arrest for offense for which 
he was sentenced, a warrant was out¬ 
standing against him for violation of 
parole on a previous sentence, and er¬ 
ror, If any, should have been cured 
In the court which issued the com¬ 
mitment.—^People ex rel. Solomon v. 
Slattery, 39 N.T.S.2d 48. 

(2) A prisoner who had been sen¬ 
tenced for an indeterminate term, the 
maximum time limit of which was 
April IS, 19*86, had been paroled April 
28, 1928, and apprehended In Decem¬ 
ber, 1936, after his parole had been 
revoked in August, 1932, as of March, 
1982, was not entitled to be dls- 
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charged from custody, notwithstand¬ 
ing he was not apprehended until aft¬ 
er maximum time limit of sentence 
had passed, where he was apprenend- 
ed under a warrcuit other than the 
one issued In connection with his 
delinquency for which parole was re¬ 
voked in August, 1932.—^People ex rel. 
Ryan v. Lawes, 3 N.Y.S.2d 56, 254 
App.Dlv. 589. 

85. U.S.—U. S. V. Pogel, D.C.Minn., 
22 F.2d 823. 

Ark.—^Rowland v. Rogers, 137 S.W.2d 
246. 199 Ark. 1041. 

CaL—Ex parte Blanc, 252 P. 1053, 81 
Cal. App. 105. 

Fla.—Shelton v. Coleman, 187 So. 266, 
136 Fla. 626. 

Mo.—^Bx parte Cloud, App., 18 S.W. 
2d 562. 

Okl.—Ex parte Ray, 42 P.2d 284, 171 
Okl. 154. 

Wis.—State ex rel. Morgan v. Fisch¬ 
er, 298 N.W. 353, 238 Wis. 88. 

29 C.J. p 62 note 44. 

Judgment, sentence, or order see su¬ 
pra § 26. 

Jurisdictional defects as ground for 
writ generally see supra § 16. 
Detention order Issued by court 
having Jurisdiction cannot be collat¬ 
erally attacked on habeas corpus.— 
People ex rel. Mumbulo v. Ormsby, 
241 N.Y.S. 225, 136 Misc. 637. 

8& U.S.—Florlo V. Edwards, C.C.A. 
Fla., 80 F.2d 609. 

Alaska.—Silvers v. White, 8 Alaska 
284. 

Ga.—Sanders v. Paschal, 199 S.E. 153, 
186 Ga. 837—Kumpe v. Hall, 146 S. 
E. 509, 167 Ga. 284. 

La.—State v. Harmon, 17 So. 430, 47 
La.App. 949. 

N.Y.—^People v. McFarlane, 63 N.Y.S. 

623, 50 App.Dlv. 95. 

Or.—^Ex parte Wessens, 175 P. 73, 89 
Op. 687. 

Puerto Rico.—^People v. Munoz, 8 
Puerto Rico 404. 

Wash.—^Ex parte Milecke, 100 P. 748, 
52 Wash. 312. 

29 C.J. p 62 note 46. 
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on habeas corpus, however, where the process is 
void,®7 as where a warrant is based on a void affi¬ 
davit or complaint,®® such as one which is made by 
a person not proper or competent to sign it,®® or 
where the warrant is issued without sufficient evi¬ 
dence in the particular case,®® or by a court without 
jurisdiction of the offense charged,®^ or where the 
complaint or affidavit on which the warrant of ar¬ 
rest was based wholly failed to state a crime;®® 
and the prisoner need not wait for a preliminary ex¬ 
amination.®® However, where the petitioner con¬ 
cedes that the complaint attempts to charge him 
with violation of a criminal statute, he cannot at¬ 


tack the complaint in habeas corpus proceedings.®^ 
Where the return shows that the prisoner is in 
custody under a commitment by a magistrate or 
other proper officer on an accusation of crime, the 
court may always inquire into the jurisdiction or 
power of the committing officer,®® and the validity 
of the commitment on its face.®® For this purpose, 
the court may hear such evidence as may be nec¬ 
essary.®*^ No inquiry can be had, however, into any 
question which it was within the province of the 
committing officer to determine in reaching the con¬ 
clusion that the prisoner should be committed for 
trial,®® because, as stated supra §§ IS, 16 , errors 


ProoesB cliargliifir criminal offense de¬ 
fectively or Inartlflclally 
Fla.—State ex rel. Adams v. Chase, 
179 So. 419, 131 Fla. 186—Taylor v. 
Chapman, 173 So. 143, 127 Fla. 401 
—^Annenbergr y. Coleman, 163 So. 
405. 121 Fla. 133—Williams v. 

State, 121 So. 462. 97 Fla. 401— 
Ex parte Garvey. 94 So. '381, 84 Fla. 
583, 

Error In designaldng offense 
Cal.—Ex parte Scott, 261 P. 725, 87 
Cal.App. 60. 

Arrest by sheriff of another oonnty 
Claim that sheriff could not arrest 
accused In another county would he 
unavailingr on habeas corpus by one 
in custody of proper officer of coun¬ 
ty where Information was pending*.— 
Schwartz v. Dutro, Mo., 298 S.W. 769. 

Waiver 

Defendant waived Irregularity In 
magistrate’s order that defendant, 
who was charged with grand larceny, 
and with being a persistent violator 
of law, should be held to answer in 
district court to charge of being a 
persistent violator of law, by not 
objecting before his plea was en¬ 
tered, and therefore, he could not 
complain thereof on petition for writ 
of habeas corpus.—^In re Bates, Ida¬ 
ho, 125 P.2d 1017. 

Fallnze to tmasorlbe testimony 
The failure of a justice of the 
peace to transcribe the testimony at 
a commitment trial did not render 
void a Judgment committing defend¬ 
ant to Jail, so as to authorize his dis¬ 
charge on writ of habeas corpus.— 
Harris v. Norris, d S.E.2d 840, 188 
Ga. 610. 

Tzansfer of preUmlnaxy proceedings 

(1) Want of speciflc statutory au¬ 
thority of first Justice of the peace to 
order preliminary examination pro¬ 
ceedings transferred to second Jus¬ 
tice, who held preliminary examina¬ 
tion and hound accused over to ap¬ 
pear in district court, was held not 
to Justify release of accused on ha¬ 
beas corpus, second Justice having 
acQuired Jurisdiction.—^Klng v. Mc- 
Knight, 24'5 P. 105, 120 Ean. 692. 

(2) So where Justice of the peace 


presiding at preliminary examination 
and committing defendant for at¬ 
tempted robbery was qualified to act 
on proper request of justice before 
whom complaint had been filed, 
whether proper written request had 
been made could not be inquired In¬ 
to on defendant’s application for writ 
of habeas corpus.—^Ex parte Haas, 
44 P.2d 411, 6 Oal.App.2d 320. 

87. Ala—State v. Bush. 68 So. 492, 
12 Ala.App. 309. 

88. Mo.—Ex parte Dickinson, App., 
132 S.W.2d 243. 

89. Mo.—^Ex parte Dickinson, supra. 
Employee of oongressiozLal commit¬ 
tee 

Petitioners held on charge of re¬ 
fusing to answer questions before 
special committee of house of repre¬ 
sentatives. under warrant based on 
affidavit of secretary of committee, 
who was not a member of committee, 
but an employee thereof, were or¬ 
dered released on habeas corpus, 
since secretary had no power to in¬ 
stitute such proceedings under stat¬ 
ute.—^Ex parte Frankfeld, D.C.D.C., 
32 F.Supp. 915. 

9a Ala.—Chappell v. State, 47 So. 
329, 156 Ala. 188. 

N.Y.—^People v. Corrigan, 113 N.T. 

S. 504, 129 App.Dlv, 62. 

29 C.J. p 62 note 47. 

91. Tex,—^Bx parte Curtis, 98 S.W. 
2d 196, 131 Tex.L;r. 278. 

92. Fla.—Ex parte Amos, 129 So. 
855, 100 Fla. 687—-Cooper v. Lips¬ 
comb, 122 So. 5, 97 Fla. 668. 

Discharge of one Imprisoned for acts 
not constituting crime generally 
see supra § 17. 

Duty of oonrt to determliLS qnestloii 
Reviewing court, in habeas corpus 
proceeding to test the legality of de¬ 
tention of a petitioner, pursuant to 
determination of an examining mag¬ 
istrate after preliminary examina¬ 
tion, must determine whether com¬ 
plaint will admit of a construction 
charging a criminal offense.—State 
ex rel. Morgan v. Fischer, 298 N.W. 
353, 238 Wls. 88—State ex rel. Dln- 
neen v. Larson, 284 N.W. 21, 231 Wls. 
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207, rehearing denied 286 N.W. 41, 
231 Wls. 307. 

9a N.T.—People v. Moss. 80 N.E. 
383, 187 N.T. 410. 419, 11 L R.A..N. 
S., 628, 10 Ann.Cas. 809, 39 N.T. 
Clv.Proc. 207—^People v. Warden, 
135 N.T.S. 841, 161 App.Dlv. lOS. 

29 C.J. p 62 note 48. 

94- Cal.—^Ex parte Cordish, 271 P. 

784, 94 Cal.App. 680. 

95. Cal.—In re Vlnich, 26 P. 628, 86 
Cal. 70. 

Okl.—Ex parte Davis, 91 P.2d 799, 6^ 
Okl.Cr. 271—Ex parte Jennings, 369 
P. 600, 38 Okl.Cr. 140. 

29 C.J. p 63 note 49. 

Jurisdictional defects generally see 
supra 8 16. 

Preliminary examination and com¬ 
mitment generally see Criminal 
Law 88 331-866. 

9a Iowa.—Jackson v. Boyd, 6 N.W. 

734, 53 Iowa 536. 

29 C.J. p 68 note 50. 

Order or warrant of commitment 
generally see Criminal Law 88 '349- 
353. 

Eeoord held to sustain commitments 

Okl.—^Ex parte Bruner, 79 P.3d 1029,. 
64 OkLCr. 331. 

97. Pa.—Commonwealth v. Walker, 
3 PaDlst. -534, 14 Pa.Co. 586. 
Power to condnct preliminary exam. 
Ination in court hearing applica¬ 
tion 

Where no preliminary examination 
was had following the arrest of the 
petitioner, the supreme court, on eit 
application for a writ of habeas cor¬ 
pus filed therein, has Jurisdiction un¬ 
der the statute to hear the evidence, 
and to commit, eulmlt to ball, or dis¬ 
charge, as the facts may Justify.— 
Ex parte Eagan, 18 Fla. 194. 

9a Fla.—Sloan v. Hutchlngson, 163. 

So. 61, 120 Fla. 747. 

29 C.J. p 63 note 52. 

Extent of examination of witness 
N.T.—^People ex rel. Taylor v. Smal¬ 
ley, 201 N.T.S. 89, 121 Mlsc. 831, 
40 N.T.Cr. 643. 

Bequest for change of venue 

Question whether court was with¬ 
out Jurisdiction to sit as examining 
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in the exercise of jurisdiction are not ground for 
the writ. Where a magistrate in one county has 
no jurisdiction to issue a commitment for an offense 
committed in another county, and the evidence be¬ 
fore the committing magistrate did not show where 
the offense was committed, the petitioner is entitled 
to be discharged.®9 Some cases have held that on 
habeas corpus the court cannot go behind the war¬ 
rant of commitment and inquire into the question of 
reasonable or probable cause where such warrant 
is regular on its face and is issued by a court of 
competent jurisdiction.^ By the great weight of au¬ 
thority, however, and in some jurisdictions because 
of statutory provisions, the court may inquire 


whether there is any legal evidence before the mag¬ 
istrate to support the commitment, that is, whether 
there is any evidence on which the magistrate might 
reasonably find the existence of reasonable or prob¬ 
able cause for holding the prisoner for trial; if 
there is no such evidence the prisoner is entitled to 
be discharged.® Where there is some substantial 
evidence to support the commitment, its weight, and 
sufficiency, to show probable cause is a question 
within the jurisdiction of the magistrate to deter¬ 
mine, and his decision will not be reviewed on ha¬ 
beas corpus.® There are numerous cases where the 
court has considered the evidence and determined 
its sufficiency to show probable cause,^ but this is 


magrlstrate because defendant had 
tiled affidavit for change of venue 
could not be settled by habeas corpus. 
—parte Wyatt, 23 P.2d 719, 54 OkL 
Cr. 449. 

99. Cal.—^Ex parte Huber, 284 P. 609, 
103 Cal.App. 815. 

1. Minn.—State v. Bailey, 118 N.W. 
676, 106 Minn. 1*38. 130 Am.S.R. 692, 
19 L..R.A.,N.S., 775, 16 Ann.Cas. 388. 

29 C.J. p 63 note 54. 

Xn BELsBonrl, where It Is shown that 
the committing magistrate did not 
hear any evidence, or acted arbitrari¬ 
ly, maliciously, or fraudulently with¬ 
out any substantial evidence on which 
to base a finding, the matter can be 
reached In a habeas corpus proceed¬ 
ing, and, if he heard any evidence, It 
can be considered as bearing on his 
good faith; but, where the proceed¬ 
ings were regular, and there Is no 
charge of misconduct on his part, the 
oourt will not review the testimony 
that was taken before him and dls* 
charge the prisoner on account of an 
error In the Judgment of the magis* 
trate.—^Ex parte Cloud, Mo.App., IS 
S.W.2d 662. 

2. U.S.—U. S. V. FOgel, D.C.Mlnn., 22 
F.2d 823. 

CaL—Greenberg v. Superior Court for 
City and County of San Francisco, 
121 P.2d 713. 19 Cal.2d 319—Ex 
parte Servaes, 66 P.2d 769, 20 CaL 
App.2d 222—^Ez parte Morales, 40 
P.2d 870, 4 CaLApp.2d 889—Ex 
parte McCarthy, 35 P.2d 568, 140 
Cal.App. 473—^Ex parte Davis, 82 
P.2d 1096, 138 Cal.App. 618—Ex 
parte Valencia. 259 P. 116, 84 CaJ. 
App. 26. 

Fla.—^Ex parte Fortune, 171 So. 310 
126 Fla. 539—^McCreary v. State ex 
rel. Garrison, 168 So. 422, 124 Fla. 
380. 

N.T.—^People ex rel. Finkelsteln v. 

Pox. 281 N.T.S. 143, 155 Misc. 639. 
Okl.—^Ex parte Jackson, 62 P.2d 661. 
60 Okl.Cr. 209—Ex parte Presnell, 
49 P.2d 238. 68 Okl.Cr. 50—Ex parte 
Poster, 24 P.2d 397, ■55 Okl.Cr. 19 
—Ex parte Osborne, 295 P. 396, 49 
Okl.Cr. 438—Ex parte Tayrlen, 278 


P. 400, 43 Okl.Cr. 845— EX parte 
Crowell, 264 P. 643, 39 Okl.Cr. 201 
Pa.—Commonwealth ex rel. Lund v. 
Sheriff of Crawford County, 17 Pa. 
Dlst. & Co. 343, 14 Erie Co. 48. 
Tex.—^Ex parte Guynn, 32 S.W.2d 187, 
116 Tex.Cr. 121. 

W.Va.—State v. Lowe, 137 S.E. 10, 
11, 108 W.Va. 266, citing Corpus 
Juris. 

Wis.—^Pepln V. State ex rel. Cham¬ 
bers, 259 N.W. 410, 217 Wis. 568. 

29 CJ. p 47 note 73, p 63 note 55. 
Acts not constituting a crime see su¬ 
pra 8 17. 

Uncorroborated testimony see Crim¬ 
inal Law 8 345. 

Habeas corpus In case of Injustice on 
preliminary examination In crimin¬ 
al case see Criminal Law 8 346. 
Testimony of Inoompeteoit witness 
Habeas corpus will lie to secure 
the release of defendant whom a 
magistrate holds for trial solely on 
the testimony of an Incompetent wit¬ 
ness.—^Hancock v. Hallmann, 281 N. 
W. 708, 229 Wis. 127. 

3. Fla.—Covey v. Sweat, 185 So. 337, 
135 Flsu 536. 

Ga.—Sanders v. Paschal, 199 S.E. 153, 
186 Ga 837. 

N.T.—^People ex reL Ehrman v. Kear¬ 
ney, 41 N.T.S.2d 896, 266 Apt-Dlv. 
793—^People ex reL Taylor v, Smal¬ 
ley, 201 N.T.S. 39, 121 Mlsc. 831, 40 
N.T.Cr. 543. 

N.D.—State v. Singleton, 307 N.W. 
226, 53 N.D. 573. 

Tex.—Ex parte Lowe, 251 S.W. 506, 
94 Tex.Cr. 307. 

Wis.—State ex rel. Morgan v. Fisch¬ 
er, 298 N.W. 363, 238 Wis. 88— 
State ex rel. Dlnneen v. Larson, 284 
N.W. 21, 231 Wis. 207, rehearing 
denied 286 N.W. 41, 231 Wis. 207— 
Dreps V. State ex rel. Kaiser, 262 
N.W. 700, 219 Wia 279. 

29 C.J. p 64 note 56. 

Weight and sufficiency of evidence 
on preliminary examination see 
Criminal Law 8 345. 

TTuauthoslEed arrest 

In a preliminary examination be¬ 
fore a committing magistrate, even 
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though it appear that the arrest of 
accused was made In an unauthorized 
manner, if there la sufficient legal 
evidence, adduced of statements 
made hy accused at the time of his 
arrest, and other evidence showing 
evident guilt of accused of the of¬ 
fense charged, independent of what 
was done by the sheriff in making the 
arrest, that Justified the committing 
magistrate In committing accused in 
default of ball, accused will not be 
discharged on habeas corpus.—State 
V. Merritt, 99 So. 230, 86 Fla. 164. 
affect of possible abatement proceed* 

inyg 

Jurisdiction of proceedings con¬ 
cerning abatement of prosecution for 
violation of Worthless Check Act and 
discharge, being vested in district 
court or district Judge by statute, 
offender may no<t obtain release on 
habeas corpus before proceeding for 
abatement, and discharge Is deter¬ 
mined by district court or Judge 
thereof.—^Ex parte Myers, 237 P. 1026, 
119 Kan. 270. 

Cal.—^People v. Dutton, -80 P.2d 
1003, 27 Cal.App.2d 364—Ex parte 
Jang, 78 P.2d 2'50, 25 Cal.App.2d 
629—^People v. Dal Porto, 62 P.2d 
1061, 17 Cal.App.2d 755, rehearing 
denied 63 P.2d 1199, 17 Cal.App.2d 
755—^Ex parte Baham Khan, 69 P. 
2d 1048, 15 Cal.App.2d 687—Ex 
parte Mesquita, 88 P.2d 459, 139 
Cal.App. 91. 

Kan.—Gates v. Zimmer, 106 P.2d 650, 
152 Kan. 616—^McIntyre v. Sands, 
278 P. 761. 128 Kan. 521. 

Okl.—Ex parte Orton, Cr., 128 P.2d 
1025. 

Pa.—Commonwealth ex rel. Lund v. 
Sheriff of Crawford County, 17 Pa. 
Dlst. & Co. 343, 14 Erie Co. 48. 

29 C.J. p 64 note 57. 

CoiLStniotloiL of evldenoe 
On habeas corpus to test legality 
of detention under commitment Is¬ 
sued pursuant to determination of 
examining magistrate, evidence sub¬ 
mitted on preliminary examination 
must be construed favorably to de¬ 
termine whether there was substan¬ 
tial basis for exercise of Judgment 
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generally by virtue of statutory provisions author¬ 
izing the court to inquire whether there is reason¬ 
able or probable cause for believing that the prison¬ 
er is guilty of the offense with which he is charged,5 
and in most of the cases not affected by statute the 
evidence was examined only sufficiently to discover 
whether there was any substantial ground for the 
exercise of judgpnent by the committing magis¬ 
trate.® If the evidence is conflicting the court will 
not determine where the preponderance lies,^ nor 
will it pass on the credibility of witnesses,® al¬ 
though, where the testimony of material witnesses 
for the prosecution is clearly shown to be false, the 
prisoner should be discharged on habeas corpus.® 
Matters concerning which there is no testimony in 
the magistrate's court and which are no part of the 
record will be disregarded.^® Since that is a matter 
to be determined on the trial and cannot be made an 
issue on habeas corpus, the weight and sufficiency 
of the evidence to show actual guilt or innocence of 
the offense charged will not be reviewed.^i Habeas 
corpus will not lie because of the admission of in¬ 
competent evidence which did not constitute such 
prejudicial error as to impair the committing mag¬ 
istrate's final determination.^® The merits of the 
case will not be determined.^® Mere matters of de¬ 
fense must be reserved for decision in the trial 
court.W Voluntary waiver^® of a preliminary ex¬ 


amination is a waiver of the right to maintain ha¬ 
beas corpus on the ground of want of probable 
cause.^® The writ cannot be used as a means of 
obtaining an examination de novo,^*^ and should be 
denied where the object of petitioner is, not to show 
that he was committed without probable cause, but 
to rebut the case made against him at the prelimi¬ 
nary examination by the introduction of new evi¬ 
dence,^® unless such procedure is authorized by stat- 
ute.i® The motive which actuated the proceeding 
in which the commitment is made is not material,20 
nor will the court inquire into the question whether 
or not the preliminary hearing was conducted with¬ 
out regard to defendant’s right to be represented by 
counsel.®! As shown infra § 29 o, failure to indict 
for the offense charged within the time prescribed 
by statute may be ground for discharge, and, as 
stated infra § 34, the writ will also be issued in fa¬ 
vor of a person who has been committed on a crim¬ 
inal charge, for the purpose of bringing him up, in 
order that he may give bail, if the offense charged 
is bailable. 

Objections to the legality of the warrant of ar¬ 
rest are not available after preliminary examination 
and commitment,®® because, as shown supra § 13, 
the right to the writ does not depend on the legal¬ 
ity or illegality of the original caption but on the 


of committing masrlstrate. Thus 
construed, evidence was held Insuffi¬ 
cient to warrant commitment as hav- 
ingr aided or abetted commission of 
crime of embezzlement, hut sufficient 
to hold prisoners as principals.— 
State ez reL Kropf v. Gilbert, 251 N. 
W. 478. 213 Wla 196. 

6. Cal.—^In T9 Jacobs, 166 P. 801, 
176 Gal. 661. 

29 G.J. p 66 note 68. 

6L Wls.—State ez rel. Dlnneen v. 
Larson, 284 N.W. 21, 231 Wls. 207. 
rehearlnsr denied 286 N.W. 41, 231 
Wls. 207—State ez rel. Kropf v. 
Gilbert, 261 N.W. 478. 513 Wis. 196. 
29 G.J. p '65 note 69. 

7. OaL—Ez parte Cordlsh, 271 P. 
784, 94 Oal.App. 680. 

Wls.—State ez rel Dlnneen v. Lar¬ 
son, 284 N.W. 21, 231 Wls. 207, re¬ 
hearing: denied 286 N.W. 41, 281 
Wls. 207. 

29 C.J. p 65 note 60. 
a N,D.—State V. Koas, 170 N.W. 

121, 89 N.D. 630. 

29 C.J. p 66 note 61. 
a Cal.—In re Vandlveer, 88 P. 298, 
4 Cal.App. 650. 

la N.Y.—^People ez rel. Flnkelsteln 
V. Foz. 281 N.Y.S. 143, 156 Mlsc. 
689. 

11. U.S.—Veach v. Smith, D.C.Pa.. 
42 P.Supp. 16L 


OaL—^Ez parte McCarty, 85 P.2d 568, 
140 CaLApp. 473—^Ez parte Cordlsh, 
'271 P. 784, 94 CaLApp. 680. 

Fl€L—Covey v. Sweat, 185 So. 387, 136 
Fla. 636. 

Ga.—Sanders v. Paschal, 199 S.E. 163, 
186 Ga. 837. 

Mich.—^People r. Harris, 268 N.W. 

812, 266 Mich. 317. 

Wis.—Ex parte Kreutzer, 204 N.W. 

695, 187 Wls. 463. 

29 C.J. p 66 note 63. 

Habeas corpus not Intended to per- 
fonA functions of trial court see 
supra S 7. 

Sufficiency of evidence on trial not 
revlewabla on habeas corpus see 
Infra 5 29 J. 

12, Wls.—State ez rel. Dlnneen v. 
Larson, 284 N.W, 21, 231 Wis, 207, 
rehearing: denied 286 N.W. 41, 281 
Wls. 207. 

13. CaL—Ez parte Mesqulta, 83 P.'2d 
469, 139 'Cal-App. 91—^Bz parte Cor¬ 
dlsh, 271 P. 784, 94 Cal.App. 680. 

Tex.—^Bx x>arte Overstreet, 89 S.W. 
2d 1002, 129 Tex.Cr. 679—Ex parte 
Meers, 88 S.W.2d 100. 129 Tex.Cr. 
465. 

29 C.J. p 66 note 66. 

'Wliethor "buJe oonstUntes 

Intteory was held not determinable on 
petition for habeas corpus.—^McKean 
V. Kemp, 92 S.W.2d 141, 338 Mo. 697. 
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14b Cal.—^In re Ballestra, 161 P, 120, 
173 Cal. 667. 

29 C.J. p 66 note 67- 
Ezlstence of defense as ground for 
discharge on habeas corpus see su¬ 
pra 5§ 22'-23. 

15. Kan.—In re Malison, 14 P. 144, 
36 Kan. 725. 

29 C.J. p 66 note 68. 

16. Okl.—^Ex parte Wiggins, 267 P. 
868, 40 Okl.Cr. 189. 

W.Va.—^Hickey v. Challn, 116 S.E. 

766, 93 W.Va. 411. 

29 C.J. p 66 note 69. 

17. Nev.—^Ex parte Allen, 13 Nev. 
87. 

18. Nev.—^Ez parte Allen, supra. 

29 C.J. p 66 note 71. 

19. N.Y.—^People v. Richardson, 18 
How.Pr. 93, 4 Park.Cr. 656. 

29 C.J. p 66 note 72. 

flCL Flo.—^Lee v. Van Pelt, 48 So. 

632, 634, 67 Fla. 94. 

N.Y.—People v. Quinn, 135 N.Y.S. 
477, 160 App.Dlv. 813. 

21. Cal.—^Ez parte Haas, 44 P.2d 
411, 6 CaLApp.2d 320. 

28. Cal.—^People v. Smith, 1 Cal. 9. 
Tex,—^Bz parte Lowe, 261 S.W. 6^6, 
94 Tex.Cr. 807. 

Arrest prior ‘to Issnaiioe of warrant 
Pa.—Commonwealth v. Hess, 24 Erie 
Co. 236. 
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legality of the detention at the time application is 
made for release. 

The writ of habeas corpus cannot be used to 
compel a justice of the peace to take jurisdiction 
anew of a cause, where he has bound over the party 
on preliminary examination for trial before a court 
of higher jurisdiction.28 

Denial of a preliminary hearing prior to indict¬ 
ment or prior to trial is not a denial of a consti¬ 
tutional right requiring defendant’s release on ha¬ 
beas corpus,and neither is failure to apprise de¬ 
fendant of the grand jury proceedings by warrant 
issued for his arrest prior to such proceedings.^® 

One apprehended for an alleged violation of an 
ordinance is subject to discharge, in the absence of 
a showing that the chief of police was authorized 
by warrant or commitment to hold him at the time 
the writ of habeas corpus was sued out, or that the 
alleged offense was committed in the presence of 
the arresting officer.^® 

b. After Indictment or Information 

Even after an indictment haa been found or an In* 
formation filed agalnet him, one held In custody may 
question the legality of such detention by habeas corpus, 
but the Inquiry la more limited In such case than when 
the writ Is sought In advance of Indictment or Informa¬ 
tion. 

Even after an indictment has been found, and the 
party is held in custody to respond to the charge 
against him, he may still question the legality of 
such detention by means of the writ of habeas cor¬ 


pus, and may procure his discharge if it appears that 
he is illegally detained,^^ but after indictment is re¬ 
turned the inquiry is, as a general rule, more limited 
than where the writ is sought in advance of indict¬ 
ment, for in such a case the question whether there 
is reasonable or probable cause for holding accused 
has been passed on by a judicial body charged with 
determining that very question,^8 and generally, the 
courts will not review that determination on habeas 
corpus,29 except where authorized so to do by the 
applicatory local statute.^® One held in custody un¬ 
der a bench warrant issued on an indictment which 
is sufiScient to give the court jurisdiction to try the 
offense is not entitled to the writ.81 Notwithstand¬ 
ing the filing of an information or complaint, how¬ 
ever, in the absence of statute to the contrary, the 
court may and will look into the evidence and de¬ 
termine whether or not probable cause exists for 
holding accused for trial,82 except where the in¬ 
formation has in this respect the same force and 
effect as an indictment.83 By virtue of statute, in 
many jurisdictions, the writ of habeas corpus cannot 
be used to inquire into the legality of a warrant or 
commitment issued from a court of competent ju¬ 
risdiction on an indictment or information before 
final trial and judgment®^ an indictment or infor¬ 
mation being coupled in the statute with judgments 
or orders which are subject to a like provision, and 
therefore governed by like consideration.®® A pris¬ 
oner held under indictment or information may be 
discharged on habeas corpus however, where the 
court in which he is held to answer or the grand 
jury finding the indictment had no jurisdiction® * 


23. Miss.—^Ex parte Smith, 80 So. 
710. 79 Miss. 878. 

24. D.C.—dlarke v. Huff, 119 F.8d 
204, 73 APP.D.C. 861. 

25. D.G.—Clarke v. Huff, supra. 

26. Fla.—State ex reL Green v. 
Oapehart, 189 So. 708, 188 Fla. 492. 

27. N.T.—People v. SherliE, il N.T. 
Civ.Proc, 172. 

28. Oal.—^Ex parte Stemea, 88 F. 
38. 82 Cal. 246. 

29. Tex.—^Ex parte Lowe, 251 S.W. 
506, 94 Tex.Cr. 307. 

29 C.J. p 67 note 82. 

Alleged failure to give accused a 
hearing before a United States com¬ 
missioner prior to indictment afford¬ 
ed no ground for relief by habeas 
corpus.—^U. S. ex rel. Perry v. Hiatt, 
D.C.Pa.. 33 F.Supp. 1022. 

Brldenoe unlawfully obtained 
Defendant indicted for embezzle- 
zxftent was not entitled to discharge 
on habeas corpus on ground that rec¬ 
ords allegedly showing embezzlement 
were unlawfully obtained where all 
of testimony in support of crime did 


not rest on records alone, and prose¬ 
cuting attorney was entitled to right 
to offer additional testimony.—State 
ex rel. Sands v. Coleman, 4 So.2d 871, 
148 Fla. 381. 

sa Her.—^Eureka County Bank Ha¬ 
beas Corpus Cases, 126 P. 655, 85 
Nev. 80, rehearing denied 129 P. 
808, 85 Nev. 80. 

29 C.J. p 67 note 83. 

81. CaL—^Ex parte Chambers, 163 P. 

228, 82 CaLApp. 476. 

Tex.—^Bx parte Lowe, 251 S.W. 506, 
94 Tex.Cr. 807. 

39l CaL—^Ex parte Stemes, 28 P. 38, 
82 CaL 246, 247. 

17.Y.—^Matter of Marceau, 65 N.T.S. 

717, 82 Mlsc. 217. 16 N.T.Cr. 92. 
33. N.Y.—People ex rel. Smith v. 
Barr, 227 N.Y.S. 614, 223 App.Dlv. 
168—^People ex reL Reed v. Hen¬ 
drickson, -290 N.Y.S. 101, 160 Misc. 
825. 

OkL—^Ex parte Brewer, Cr., 129 P.2d 
199—^Bx parte Wood, 110 P.2d 304, 
71 Okl.Cr. 200—^Ex parte Wheeler. 
85 P.2d 484. 65 Okl.Cr. 290—Ex 
parte Presnell. 49 P.2d 232, 58 Okl. 

S09 


Cr. 50—^Ex parte Eason, 282 P. 684, 
45 Okl.Cr. 211—Ex parte Lansdon, 
258 P. 1065, 38 Okl.Cr. 59—Ex parte 
Black, 256 P. 941. 37 OkLCr. 83— 
Ex parte Johnson, 283 P. 1092, 29- 
Okl.Cr. 374. 

3A Ga.—^E[arrls v. Whittle, 10 S.E. 
2d 926, 190 Ga. 850, certiorari de¬ 
nied 61 S.Ct. 443, 311 n.S. 622. 85 
L.Ed. 395. 

OkL—Ex parte Wood, 110 P.2d 304, 

71 Okl.Cr. 200—^Bx parte Kruse, 71 
P.2d 318, 62 OkLCr. 283. 

29 C.J. p 67 note 85. 

39. Ind.—Gillespie v. Rump, 72 N.E. 

138, 163 Ind. 457. 

29 C.J. p 67 note 87. 

Attack on judgment, sentence, or or¬ 
der see supra $ 26. 

36. U.S.—U. S. ex reL King v. Go- 
key, D.C.N.T., 32 P.2d 793. 

Mont,—State v. Tullock, 284 P. 277„ 

72 Mont. 482. 

Tenn.—^Moreland v. State, 76 S.W.2d 
319, 320, 168 Tenn. 145, citing Oozw 
pus Juris. 

29 C.J. p 67 note 88. 
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of the particular offense charged,87 as where the 
offense charged was not committed within the ter¬ 
ritorial jurisdiction,88 or where the process was is¬ 
sued in a case not allowed by law,8 8 or where the 
indictment was found without any legal evidence,^® 
or where the grand jury had no legal existence,^! or 
where the complaint filed in the justice's court did 
not state facts sufficient to constitute a public of¬ 
fense and the commitment was therefore void;^8 
but the merits of the case are not a proper subject 
of inquiry,^® and the prisoner will not be released 
on the ground that the evidence on which the state 
is seeking to convict him is incompetent and that 
a conviction cannot be supported by sufficient evi- 
dence>4 After an indictment has been returned, 
it is too late to test the validity of the original or 
prior detention of a prisoner.*^ 5 The court will not 
determine the identity of criminal acts on which 
separate indictments are founded,^® or questions of 
practice,^7 such as whether defendant was entitled 

to a bill of particulars.48 


c. After Oonviction and Sentence 

An Irregularity or defect in the commitment or mit¬ 
timus will not authorize the discharge of a prisoner If 
the detention was authorized by the judgment or order 
under which he was committed, but, if the order of 
commitment was made without authority of law, as 
where the court in rendering Judgment exceeded its 
jurisdiction, the prisoner is entitled to be discharged. 

The extent to which a judgment, sentence, or or¬ 
der under which the prisoner is detained may be 
reviewed on habeas corpus has been already consid¬ 
ered supra § 26; and the nature, necessity, and suf¬ 
ficiency of a warrant of commitment or mittimus 
have also been specially considered in Criminal Law 
§§ 1607-1612. Where the jailer returns a good 
commitment, mittimus, or warrant based on an un¬ 
exceptionable judgment, sentence, or order, the de¬ 
tention is legal and there is no ground for the 
writ.48 Even if the commitment or mittimus re¬ 
turned is irregular and defective, the prisoner will 
not be discharged on habeas corpus, if the deten¬ 
tion is authorized by the judgment or order under 
which the prisoner was committed but the pris- 


Beld not Jurisdictional question 
Where prisoner’s n^me was spelled 
the same in the Indictment and In 
commitment, alleged fact that one 
letter in first name was transposed 
could not be attacked collaterally, 
was not a “Jurisdictional guestlon” 
and was not ground for issuance of 
writ of habeas corpus.—^Bllerbrake 
V. King. G.C.A.MO., U6 F.2d 168. 

37. N.Y.—People v. GUlette, 124 N. 
Y.S. 420, 66 Misc. 616, reversed on 
other grounds 124 N.Y.S. 470, 140 
App.Dlv. 27, and affirmed 93 N.EI. 
953, 200 N.Y. 275. 

33. U.S.—U. S. V. Rogers, D.C.Ark., 

23 F. 668. 

29 G.J. p 67 note 90. 

39. Nev.—^Eureka County Bank Ha¬ 
beas Corpus Cases, 126 P. 655, 35 
Nev. 80, rehearing denied 129 P. 
308, 36 Nev. 80. 

40. N.Y.—Matter of Klein, 39 N.Y. 
S. 873, 17 Mlsc. 107. 

29 C.J. p 67 note 92. 

41. U.S.—Ex parte Farley, C.C.Ark., 
40 F. 66. 

Ill.—^People v. Graydon, 164 N.E. 832, 
333 Ill. 429. 

Error or irregularity In drawing, 
summoning, or Impaneling grand 
jury as ground for discharge on 
habeas corpus see izifra S 29 1. 

43. Cal.—^Ex parte Castueras, 19 P. 

2d 250, 130 Cal.App. 16. 

43. U.S.—Chapin v. Walker, C.C.A. 
Tex., 8 F.2d 991, certiorari denied 
46 S.Ct 355, 270 U.S. 659, 70 L.Ed. 
785. 

Fla.—State ex rel. Price v. Stone, 175 
So. 229. 128 Fla. 637. 

Tex.—^Ex parte McDonald, 89 S.W.2d 
783, 129 Tex.Cr. 602. 


44. Tex.—^Ex parte McDonald, supra. 

46. U.S.—^Hall V. Johnston, C.C.A 
Cal., 86 F.2d 820. 

N.Y.—People v. Hanley, 180 N.Y.S. 
342, 109 Misc. 591, affirmed 182 N. 
Y.S. 944, 192 App.Dlv. 954. 

Tex.—^Ex parte Lowe, 261 S.W, 606, 
94 Tex.Cr. 307. 

46. Tex.—^Ex parte Jones, 200 S.W. 
1085, 83 Tex.Cr. 12. 

29 CJ. p 67 note 95. 

47. Tex.—^Ex pajrte Von Koennerlta, 
286 S.W. 987, 106 Tex.Cr. 136. 

48. U.S.—U. S. ▼. Fogel, D.C.Mlnn., 
22 F.2d 823. 

49. Cal.—^Ex parte Goetz, 117 P.3d 
47, 46 Cal.App.2d 848—^Ex parte 
Cutler, 36 P.2d 441, 1 Cal.App.3d 
278. 

Ind.—Jones v. Dowd, 87 N.E.2d 68, 
219 Ind. 114. 

Mont.—^Ex parte Shaffer, 227 P. 37, 
70 Mont. 609. 

N.J.—Levine v. Kelly, 181 A. 620, 4 
N.J.Misc. 91. 

N.Y.—People v. Hanley, 191 N.Y.S. 
501, 117 Misc. 466—^People’ ex rel. 
Welch V. Slattery, 38 N.Y.S.2d 11. 
Okl.—^Ex parte Leathers, 90 P.2d 450, 
66 Okl.Cr. 172—^Ex parte Baker, 35 
P.2d 285, 56 Okl.Cr. 139. 

Tex.—^Ex parte Anderson, 131 S.W.2d 
960, 137 Tex.Cr. 459. 

Wash.—^Thomas v. Phelan, 289 P. 
61, 167 Wash. 471. 

If Judgment la legal on its face, 
valid commitment thereunder is un¬ 
answerable return to writ of habeas 
corpus, this being always true un¬ 
less defect appearing on face of Judg¬ 
ment makes It void.—^Bangs v. John¬ 
son, 6 N.E.2d 944, 211 Ind. 314. 
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Failure to record certificate of oon- 
vlotlon as required by statute was 
held not to authorize relief.—People 
V. Baker, 3 N.Y.S. 536—^In re Dorf- 
man, 1 N.Y.S. 154. 

Ba U.S.—Walden v. Hudspeth, C.C. 

A Kan., 115 P.2d 558. 

Alaska.—In re Burkell, 2 Alaska 108. 
Fla.—Tanner v. Wiggins, 45 So. 469, 
54 Fla. 203. 

Ill.—^People ex rel. Courtney v. 
Thompson, 192 N.E. 693. 368 Ill. 
81—^People ex rel. Kerner v. Cir¬ 
cuit Court of Sangamon County, 
188 N.E. 408, 354 Ill. 363. 

Ind.—^Hunnlcutt v. Frauhiger, 158 N. 
E. '572, 199 Ind. 501—Stephenson v. 
Daly, 158 N.E. 289, 200 Ind. 196— 
Shideler v. Vrljich, 145 N.E. 881, 
195 Ind. 663—Sturgeon v. Gray, 96 
Ind. 166. 

Iowa.—Joyner v. Findley, 202 N.W. 
831, 199 Iowa 782. 

Kan.—^Weathers v. Amrlne, 126 P.3d 
373, 155 Kan. 434, certiorari denied 
Weathers v. State of Kansas, 63 S. 

Ct. 52, 817 U.S. 631, 87 L.Ed. - 

Me.—Cote v. Cummings, 138 A. 647, 
126 Me. 330—In re Phlnney, 32 Me. 
440. 

Mich.—^Ex parte Overton, 256 N.W. 
340, 268 Mich. 325—Ex parte Rich¬ 
ards, 114 N.W. 348, 150 Mich. 421. 
Neb.—In re Hoagland, 260 N.W. 696, 
129 Neb. 6. 

N.M.—Ex parte De Vore, 136 P. 47, 
18 N.M. 246. 

Ohio.—Stanfeal v. State, 84 N.E. 419, 
78 Ohio St. 24. 

Okl.—Ex parte Brown, Cr., 129 P.2d 
608—Ex parte Barnes, 93 P.2d 765, 
67 Okl.Cr. 235—^Ex parte Harry, 
117 P. 726, 6 Okl.Cr. 168. 
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oner will be discharged from custody if the order 
of commitment was made without authority of 
law,SI or the clause under which he was detained 
was not included in the judgment of the court.S2 
A warrant or mittimus being unnecessary, a certi¬ 
fied copy of the record of the judgment can always 
be shown in justification of the detention,S3 or, ac¬ 
cording to some cases, to prove the detention un¬ 
lawful,but it has been held that, if no objection 


is made to the form of the commitment, and it does 
not properly represent the judgment of the court, it 
must be corrected by direct application to the trial 
court or by appeal.SB Generally the inquiry is lim¬ 
ited to the question whether the court issuing the 
process under which the petitioner is detained had 
jurisdiction, and, if so, whether it acted within such 
jurisdiction,S5 the court being concerned only with 


Or.—Ex parte Davenport, 236 P. TSS, 
114 Or. 660—Hills v. Pierce, 231 P. 
652, 113 Or. 386. 

W.Va.—^Broweky v. Perdue, 143 S.B. 

304, 106 W.Va. 527. 

29 C.J. p 68 note 99. 

Disposition of prisoner generally- see 
infra S 102. 

Form of Judgment set out In oonmilt- 
ment 

Petitioner -vras held not entitled to 
habeas corpus because form of Judg¬ 
ment set out in commitment failed 
to show whether prisoner was pres¬ 
ent when count pronounced sentence. 
—Ex parte Martin, 22 P.2d 269, 132 
Cal.App. -64—In re Larabee, 21 P.2d 
132, 131 OaLApp. 261—^People v. Sher¬ 
man. 16 P.2d 881, 127 Cal.App. 417. 

Dasigna-tlon of speolflo statute In 
commitment Is an irregularity cor- 
rectible by new sentence for review 
of which writ of error, not habeas 
corpus, is proper remedy.—Ex parte 
Gullmette, 247 N.W. 101, 261 Mich. 
684. 

Warrant directed to former warden 
That warrant for execution of 
death sentence was directed to per¬ 
son who no longer occupied position 
of warden did not render prisoner’s 
detention unlawful or authorize his 
release on petition for writ of habe¬ 
as corpus.—Swain v. Dowd, 18 N.E. 
2d 928, 216 Ind. 256. 

51. IT. 6.—^Bx parte Williams, D.C., 
29 P.Cas.No.17,699, 4 Cranch CC. 
343. 

D.C.—^Prioleau v. Superintendent of 
Washington Asylum and Jail, 2 P. 
2d 317, 55 APP.D.C. 99. 
na.—State ex rel. Cromwell v. 

Brown, 12'3 So. -571, 98 Fla. 181. 

Ky. —^Ledford v. Lewis, 36 S.W.2d 
862, 238 Ey. 124. 

N.T.—^People ex rel. Zupanlce v. Gllt- 
ner, 263 NT.T.S. 333. 147 Misc. 167— 
People ex rel. Robldeau v. Eaiser, 
236 N.Y.S. 629, 134 Mlsc. 468. 

Okl.—Ex parte Davis, 255 P. 164, 124 
Okl. '241—^Bx parte Wllkerson, 115 
P.3d 923, 72 Okl.Cr. 301—In re 
Flowers, 111 P.2d 609, 71 OkLCr. 
330—^Ex parte Stinnett, 110 P.2d 
810, 71 Okl.Cr. 184—Ex parte Mead¬ 
ows, 106 P.2d 139, 70 Okl.Cr. 304— 
Ex parte Barnett, 94 P.2d 18, 67 
Okl.Cr. 300—^Ex parte Flippo, 67 P. 
2d 976, 61 OkLCr. 302. 

Pa.—Commonwealth ex reL Penland 
V. Ashe. 19 A.3d 464, 341 Pa. 887— 


Commonwealth v. Eeeper of Coun¬ 
ty Prison. 145 A. 130, 296 Po. 262. 
Vt.—In re Dawley, 131 A. 847, 99 Vt. 
306. 

Statute held luappUcahle 
The section of the habeas corpus 
statute providing that a prisoner 
shall not be discharged for mere in¬ 
formality or defect In warrant or 
commitment, being by its terms lim¬ 
ited In application to cases where the 
Imprisoned person is in custody by 
virtue of any warrant or commit¬ 
ment of a magistrate having Juris¬ 
diction of criminal matters, has no 
application whatever to cases where 
persons are imprisoned In the state 
penitentiary under sentence Imposed 
by courts of record.—^Dunham v. 
O’Grady, 290 H.W. 728, 137 Neb. 649. 

Only form of oommoiULaw writ 
available to inquire into the validity 
of commitment to prison by magis¬ 
trate for disorderly conduct was the 
common-law writ of ’’habeas corpus 
ad subjiciendum.”—Commonwealth 
ex rel. Burton v. Baldl, 24 A.2d 76, 
147 Pa.Super. 193. 

Becommltment after servloe of bbu^ 
tesLoe 

Where prisoner sentenced to named 
state Jail by federal court was held 
there on state charge when convic¬ 
tion was affirmed, federal marshal’s 
failure to execute commitment did 
not postpone beginning of sentence, 
and, where sentence was suspended 
in favor of state court, prisoner In 
contemplation of law had served full 
time thereof, and, when taken again 
on new federal commitment, was en¬ 
titled to discharge.—Albori v. U. S., 
C.C.A.Cal.. 67 F.2d 4. 

52. U.S.—^Hill v. U. S. ex rel. Wamp¬ 
ler, Pa., 66 S.Ct 760. 298 U.S. 460, 
80 L.Ed, 1283—Watkins v. Merry, 
C.C.A.Okl., 106 F.2d 360—Wamp¬ 
ler V. Hill, D.C.Pa., 11 F.Supp. 640. 

53. Cal.—Ex parte Xakanlshl, 126 P. 
608, 19 Cal.App. 562. 

Ill.—^People V. Green, 117 N.B. 764, 
281 Ill. 52. 

Ky.—Glenn v. Porter, 168 S.W.2d 32, 
292 Ky. 719. 

29 O.J. p 68 note 1. 

In Puerto Rico, under Code Cr. 
Proc. § 327, a certified copy of the 
original Judgment must he furnished 
to the officer whose duty It is to exe¬ 
cute it and. If this requirement is 
not complied with, a -warrant of com- 
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mltment Is fundamentally defective 
and the prisoner will be discharged 
on habeas corpus.—^Ex parte Julio, 9 
Puerto Hlco 183—^Bx parte Rolon, 9 
Puerto Rico 182—29 C.J. p 68 note 1 
[a]. 

Heoltal of Judgment, pursuant to 
which order of oonunltment was Is¬ 
sued, was conclusive against collat¬ 
eral attack In another court by habe¬ 
as corpus.—Shideler v. Vrljich, 145 N. 
E. 381. 195 Ind. 563. 

Statutory provisions 
The section of the habeas corpus 
statute providing that a prisoner 
shall not be discharged for mere In¬ 
formality or defect in warrant or 
commitment Is limited In application 
to cases where the imprisoned per¬ 
son Is In custody by virtue of any 
warrant or commitment of a magis¬ 
trate having Jurisdiction of criminal 
matters, and has no application what¬ 
ever to cases where persons are im¬ 
prisoned In the state penitentiary un¬ 
der sentence imposed by courts of 
record; but a habeas corpus proceed¬ 
ing by one so confined la ruled by 
statute providing that, when any 
convict Is delivered to penitentiary, 
officer having prisoner in charge shall 
deliver to the warden a certified copy 
of the sentence which shall be evi¬ 
dence of the facts therein contained. 
—^Dunham v. O’Grady, 290 N.W. 723, 
137 Neb. 649. 

54. U.S.—Caracci v. Snook, D.C.Ga., 
29 'P.2d 979. 

•Cal.—^Ex parte Mann, 220 P. 305, 192 
Cal. 393. 

55. N.J.—^Vacchlone v. State, 187 A. 
532, 117 N.J.Law 203, affirmed State 
V. Vacchlone, 191 A. 776, 118 N.J. 
Law 179. 

56. Ark.—State ex rel. Prosecuting 
Attorney v. Ball, 105 S.W.2d 863, 
194 Ark. 132. 

Ind.—Shideler v. Vrljich, 145 N.E. 
881, 195 Ind. 563. 

Kan.—Ex parte Peters. 260 P. 976, 
124 ICan. 45 o. 

Mo.—^Ex parte Gounis, 263 S.W. 988. 
304 Mo. 428. 

N.Y.—People ex rel. Zupanlce v. Gllt- 
ner, 263 N.Y.S. 333, 147 Mlsc. 157. 
Tex.—^Bx parte Lee, 93 S.W.2d 720, 
127 Tex. 266. 

”We are limited here solely to a 
determination of whether the facts 
charged constituted an offense and 
whether the sentence Imposed is 
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what appears on the face of the commitment,57 and 
the writ cannot be used as a substitute for an ap¬ 
peal to test the correctness of the administration of 
the law in connection with the commitment,®* or 
to determine issues of fact determinable by a jury 
had the prisoner elected to go to trial instead of 
pleading guilty.®^ Where the court in rendering 
judgment exceeds its jurisdiction, such judgment be¬ 
ing null and void, the commitment issued thereun¬ 
der is also null and void, and defendant is entitled 
to be discharged on habeas corpus.®® Imprisonment 
under a commitment warrant issued by the clerk on 


a verdict, prior to entry of judgment on the ver- 
dict,®i or while the judgment was superseded pend¬ 
ing an appeal,®^ is illegal and the prisoner is entitled 
to discharge therefrom on habeas corpus. Illegality 
of subsidiary imprisonment will not be determined, 
however, until the prisoner commences to serve 
it.®® After an applicant for the writ has been im¬ 
prisoned under a judgment of conviction, the com¬ 
mitment under which he was held prior to convic¬ 
tion becomes functus officio, and will not be fur¬ 
ther considered.®^ While the mere verbal order of 
a judge to incarcerate defendant pending sentence 


within the limits fixed by the stat¬ 
ute.”—Bx parte ShaUer, 227 P. 37, 39, 
70 Mont 609. 

Invalidity of Judgment 

Habeas corpus to test commitment 
lies only when judgment is void for 
want of Jurisdiction.—^Ex parte Sol¬ 
way, 265 P. 82 Mont 89. 

Talldlty of Judgment ox commitment 
The only CLuestlon that can be con¬ 
sidered in habeas corpus proceedings 
when petitioner is confined pursuant 
to Judgment of a competent court is 
whether the Judgment or commit¬ 
ment issued thereunder is void.— 
Garner v. Alexander, 120 P.2d 238, 
167 Or. 670, certiorari denied 62 S.Ct 
1281, 316 U.S. 690, 86 L..Bd. 1761. 
S7. Cal.—^Bx parte Salas, 38 P.2d 
806, 3 Cal.App.2d 98, followed in 
Bx parte Ambrose, 38 P.2d 808, 3 
Cal.App.2d 752. 

“The functions of the writ, where 
party who has applied for its aid 
is in custody, do not extend beyond 
an inquiry into the Jurisdiction of 
the court by which it was Issued and 
the validity of the process upon its 
face.”—Mabry y. Beaumont, 6 Alaska 
512, 515: 

“The only thing that the court 
can do is to examine into the regu¬ 
larity and validity of the warrant 
or commitment, if any, by virtue of 
which the sheriff claims to hold the 
prisoner.”—^Ex parte Hannlgan, 238 
P. 913, 914, 136 Wash. 60. 

Bxxor IXL pxlor proceeding 
Where respondent, in habeas cor¬ 
pus proceeding Justifies relator’s re¬ 
tention under warrant of commit¬ 
ment fair on Its face, errors In pro¬ 
ceeding prior to commitment cannot 
be considered.—State ex reL White 
V. Patterson, 249 N.W. 187, 188 Minn. 
492. 

.6a Pa.—Commonwealth ex rel. Mc- 
Glinn v. Smith, 24 A.2d 1, 344 Pcu 
41, followed in Commonwealth ex 
rel. Contardl v. Smith, 24 A.'2d 10. 
344 Pa. 61 and Commonwealth ex 
rel. Maurice v. Smith, 24 A.2d 11, 
344 Pa. 60, certiorari denied Com¬ 
monwealth of Pennsylvania ex reL 
Maurice v. Smith, 62 S.Ct 918, 315 
B.S. 820, 86 L.B^ 1217, rehearing 
denied 62 S.Ct. 1040, 816 U.S. 709, 


86 L.Bd. 1775—Commonwealth ex 
rel. Penland v. Ashe. 19 A. 2d 464, 
341 Pa. 337—Commonwealth v. 
Keeper of County Prison, 145 A. 
130, 295 Pa. 252. 

Snfflclenoy of Indictment 
Habeas corpus, on ground that 
court lacked Jurisdiction to issue 
commitment because indictment 
failed to allege facts sufQlclent to 
constitute offense, cannot be made 
to serve as appeal.—U. S. ex rel. Gal- 
llvan v. Hill, C.C.A.Pa., 70 P.2d 840, 
certiorari denied 54 S.Ct 778, 292 U.S. 
642. 78 L.Ed. 1494. 

Validity of oonunitment 

(1) On habeas corpus proceedings 
only question for determination is 
whether commitment, under which 
Inmate is detained, is void.—^People 
ex rel. Solomon v. Slattery, 39 N. 
T.S.2d 43. 

(2) Thus the question is not 
whether commitment was erroneous¬ 
ly Issued, but whether it was abso¬ 
lutely void.—Bx parte Lee, 93 S.W.2d 
720, 127 Tex. 256. 

69. Mont.—^Bx parte Shaffer, 227 P. 
■37. 70 Mont 609. 

Recital in conviction as conclnslve 

(1) The certificate of conviction is 
conclusive evidence of the facta 
therein stated and court is confined 
to facts stated in certificate in as¬ 
certaining whether magistrate had 
Jurisdiction to Imprison for cause as¬ 
signed.—^People ex rel. Zupanlce v. 
Giltner, 263 JST.T.S. 333. 147 Misc. 157. 

(2) The court on habeas corpus 
cannot go behind certificate of con¬ 
viction on plea of guilty reciting 
that prisoner was guilty of robbery 
while armed to determine whether 
prisoner was armed.—^People ex rel. 
Peraino v. Wilson, 30 N.T.S.2d 9.25, 
263 App.Div. 762—People ex rel. De 
Bernardo v. Martin, *24 N.T.S.2d 804, 
261 App.Div. 870, reargument denied 
27 N.T.S.2d 1006, 261 App.Div. 1111. 

00. U.S.—^Wilson V. Johnston, D.C. 

CaL, 47 F.Supp. 257. 

N.Y.—^People ex rel. Schoen v. 

Murphy, 276 N.T.S. 837, 243 App. 

- Dlv. 216—^People ex rel. Sweet v. 
Lewis, 271 N.T.S. 154. 150 Misc. 
650. 


N.D.—Bx parte Strieker, 242 N.W. 
912, 62 N.D. 215. 

Okl.—Ex parte Wlnnett, 121 P.2d 
312, 73 Okl.Cr. 332. 

Pa.—Commonwealth v. Scott, 8 Pa. 
Dist. 867. 

29 C.J. p 68 note 2. 

Absenoe of defendaiit Insufflclezi- 
oy of complaint 

One found guilty by Justice’s court 
in his absence on insufficient com¬ 
plaint is entitled to discharge from 
custody in habeas corpus proceed¬ 
ing.—^Ex parte Garbarini, 19 P.2d 27, 
129 Cal.App. 618. 

61. Cal.—^Bx parte Herrera, App., 
137 P.2d 82. 

Okl.—^Bx parte Blum, 164 P. 186, 13 
OklCr. 300. 

29 C.J. p 68 note 8. 

62. Fla.—State ex rel. Seay v. Mayo, 
189 So. *26, 137 Fla. 781. 

sa Puerto Rico.—^Bx parte Benito, 
7 Puerto Rico 467. 

Erroneous Inclusion of costs 
A defendant is not entitled to be 
released from custody because he 
was committed for failure to pay a 
fine imposed by an alderman and 
costs, on the ground that the aider- 
man had no authority to Impose 
costs, where he has not offered to 
pay the fine without costs.—Com¬ 
monwealth V. McClelland, 33 Pa.Dlst. 
& Co. 841. 

Place of oonfinement 
Court in habeas corpus proceeding 
would not determine effect of error in 
commitment erroneously reciting that 
defendant had been sentenced to 
serve one year in penitentiary on cer¬ 
tain coun^ instead of one year in 
Jail, where defendant was already 
lawfully Imprisoned in penitentiary 
under six-year sentence on another 
count which was to run consecutively 
with sentence on first count.—^Mc¬ 
Carthy V. Zerbst, 85 F.2d 640, certio¬ 
rari denied 57 S.Ct. 313, 299 U.S. 610, 
81 L.Ed. 450. 

6A Alaska.—Olsen v. Todd, 9 Alaska 
14—^Mabry v. Beaumont, 6 Alaska 
512. 

Cal.—^Bx parte Basham, 74 P.2d 781, 
24 Cal.App.2d 285—^Ex parte Ven¬ 
able, 261 P. 731, 86 CaLApiP. '585. 
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after conviction has been held not to justify his 
confinement by the sheriff, one convicted but not 
sentenced, who was committed to the sheriff, pend¬ 
ing trial of another charge, under a warrant pro¬ 
viding that he remain there until discharged by due 
course of law is not illegally restrained,®® A writ 
to secure the release of prisoners duly committed 
and serving lawful sentences cannot be issued un¬ 
der a statute providing for the issuance of a writ 
to inquire into the validity of a commitment for 
trial on a bailable offense or private restraints.®*^ 
A warrant to commit a sheriff to the county jail 
of which and of all prisoners therein the sheriff, 
by statute, has the custody, rule, and charge is void, 
and the sheriff will be discharged on habeas cor¬ 
pus.®® While the term “commit” may be used of 
a judgment placing a person in custody, it does not 
necessarily refer, in all cases, to the original judg¬ 
ment determining the custody, but may mean simply 
an ancillary or supplementary order for carrying 
the original judgment into effect.®® 

After reversal of judgment of conviction on ap¬ 
peal, which reversal was based on the infirmity of 
the verdict and not on the ground that no valid 
charge was pending against accused or that the in¬ 
formation was insufficient, habeas corpus will not 
lie to discharge accused from custody.^® 

Review by federal court of custody under state 
authority. While a federal court, as shown infra § 


65, has jurisdiction to inquire by writ of habeas 
corpus whether incarceration under commitment 
from a state court constitutes a denial of federal 
constitutional rights, in the absence of extraordi¬ 
nary circumstances it will not assume such juris¬ 
diction, the proper way for the petitioner to pro¬ 
ceed being by application to the state courts, and, 
if denied his claimed rights there, by direct appeal 
to the United States supreme court.^^ 

§ 28. Executive Restraints 

Habeas corpus lies to determine whether or not facta 
exist which authorize the detention of a person by virtue 
of the exercise of executive authority, but If such facts 
exist, the executive discretion In determining whether to 
exercise the power to detain in the particular case is not 
subject to review in habeas corpus. 

Where a person is detained by virtue of the ex¬ 
ercise of executive authority, habeas corpus lies 
to determine whether or not the facts or conditions 
exist which authorize such exercise of authority,72 
unless provision is made for a determination of 
such facts on a hearing, not necessarily a judicial 
trial,73 conformable to the requirements of due 
process of law, as laid down in Constitutional Law 
§§ 628-629, or unless such a hearing has been de- 
nied.74 However, when such facts are proved or 
conceded to exist, the executive discretion in de¬ 
termining whether or not to exercise the power in 
the particular case is final, and not subject to re¬ 
view on habeas corpus.76 Familiar applications of 


Waiv«r of uLteoedent izresriUaxlty 

Accused who was present before 
court and pleaded grullty waived any 
antecedent Irregularity, and could not 
obtain writ of habeas corpus on 
ground of Jurisdictional defect In 
commitment.—^People ex rel. Burk- 
hadt V. Elsaesser, 2S0 N.Y.S. 607, 244 
App.Dlv. 891. 

ArralgnxneaLt and ploa 

(1) Defendant convicted of murder 
was not entitled to discharge on ha¬ 
beas corpus because procedural steps 
of arralgnm^t and plea were omit¬ 
ted.—^In re Bundy, 58 P.2d 80, 144 
Kan. 64. 

C2) So, where. In writ of error to 
Judgment of conviction, no question 
was made regarding failure of rec¬ 
ord to show that petitioner was ar¬ 
raigned In person, any slight defect 
in entry was waived, and could not 
be made basis for application for 
writ of habeas corpus.—^Ex parte 
Jeffcoat, 146 So. 827, 109 Pla. 207. 
flMoT tdal 

Where, on appeal from Justice’s 
court, accused was convicted of 
drunkenness after trial de novo in 
county court and appeal was dis¬ 
missed because reviewing court was 
without Jurisdiction, accused was not 
•entitled to review of trial in Justice's 

39aj.S.—83 


court in proceeding on application 
for writ of habeas corpus to obtain 
relief from Imprisonment under capi¬ 
as issued out of county court direct¬ 
ing that accused be held thereunder 
until he discharged fine.—Ex parte 
Anderson, 131 S.W.2d 960, 137 Tex. 
Cr. 459. 

65. Mo.—Kinder v. Rlsheson, 264 S. 
W. 982. 

66;, Mo.—^Ex parte Hartley, 49 S.W. 
2d 119, 330 Mo. 338. 

67. Pa.—Commonwealth ex rel. Bur¬ 
ton V. Baldl, 24 A.2d 76, 147 Peu 
Super. 193. 

68. Mass.—^Adams v. Vose, 1 Gray 
61. 

69. CaL—^Ex parte Herrera, App., 
137 P.3d 82. 

70. Fla.—State ex rel. Vogel v. 
Chapman, 169 So. -670, 125 Fla. 266. 

71. U.S.—Gebhart v. Amrlne, C-C-A 
EAn. 117 F.2d 995—Frach v. Mass, 
C.C.AOr., 106 F.2d 820—^Palmer v. 
McCauley, C.C.A.Wash., 103 F.2d 
300—Hall V. People of State of Cal¬ 
ifornia, C.C.ACal., 79 F.2d 132, fol¬ 
lowed in McCauley v. Goldberg, C. 
C.AWash., 91 F.2d 1016, certiorari 
denied Goldberg v. McCauley, 58 
S.Ct 522, 303 U.S. 636, 82 UEd. 
1097, and followed in McCauley v. 
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Mehlhorn, CC.A.Wash., 91 F.2d 
1017, McCauley v. Palmer, 91 F.2d 
1017 and Puller v. McCauley, 93 F. 
2d 1004, affirming, D.C., Heslin v. 
Bunge, 20 F.Supp. 206, following 
Mllliken v. McCauley, 20 F.Supp. 
202, affirmed, C-CA.. 93 F.2d 645— 
Johnson v. Wilson, D.C.Ala., 46 F. 
Supp, 697, affirmed, C-CA, 181 F. 
‘2d 1—^U. S. ex rel. Lesser v. Hunt, 
D.CJ^.Y., 25 F.Supp. 646. 

7a U.S.—^Ex parte Stewart, D.C. 

Cal., 47 F.Supp. 410. 

Cal.—^Ex parte Knaesche, 72 P.2d 
216, 22 Cal.App.2d 667. 

29 C.J. p 68 note 4. 

73. U.S.—Ex parte Gilroy, D.C.N.Y., 
267 F. 110. 

29 C.J. p 68 note 5. 

Draft and exemption boards see in¬ 
fra S 81. 

Immigration authorities see infra { 
80. 

74. U.S.—Chin Yow v. U. S.. CaL, 
28 S.Ct. 201, 208 U.S. 8, 52 L.Ed. 
369. 

29 C.J. p 68 note 6. 

75- U.S.—^Bx parte Stewart, D.<lCaL, 
47 F.Supp. 416. 

Ill.—People ex rel. Day v. Lewis, 84 
N.E.2d 712, 876 IlL 609. 

29 C.J. p 68 note 8. 
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this rule are found in cases involving the extra¬ 
dition of fugitives from justice, see infra § 39, 
and cases involving the deportation or exclusion of 
aliens, see infra § 30. Habeas corpus lies to secure 
the discharge of one detained under the authority 
of an invalid rule or regulation of administrative 
officers or boards.76 Unreasonable and invalid rules 
adopted in carrying out the provisions of a valid 
license statute constitute a violation of its provi¬ 
sion, but afford no ground for attack on the validity 
of the statute in habeas corpus by one arrested for 
doing business without the license or certificate re¬ 
quired by the statute.^^ 

§ 29. Miscellaneous 

a. Repealed statutes 

b. Laws not locally adopted 

c. Pardon and amnesty 

d. Process 

e. Improper means of acquiring jurisdic¬ 

tion 

f. Venue 

g. Court 

h. Judges and officers 

i. Grand jury 

j. Evidence 

k. Jury 

l. Place of confinement 

m. Mistake in identity 

n. Oppression or injustice 

0 . Delay in proceedings 

p. Other matters 

a. Repealed Statutes 

In aome Jurlsdfctiona, although there la authority to 
the contrary, one Imprisoned under a statute repealed 
prior to the time of the offense may be discharged on 
habeas corpus. 

In some jurisdictions, a person imprisoned under 
the authority of a statute which had been repealed 


prior to the time the alleged offense was committed 
may be discharged on habeas corpus,^^ but there 
is authority for the view that error in holding that 
the statute defining the offense had not been re¬ 
pealed and was in force at the time of the alleged 
offense is error in the exercise of jurisdiction and 
not ground for habeas corpus.*^® In some cases the 
question of repeal has been considered on habeas 
corpus, and the writ denied on a decision that the 
act had not been repealed, without decision as to 
the propriety of the remedy.*® As shown supra § 
26, error in giving sentence under a repealed stat¬ 
ute instead of under a later statute covering the 
offense is not ground for habeas corpus. 

b. Laws Not Locally Adopted 

Although there Is authority to the contrary, It has 
been held that one held for an alleged violation of a law 
not adopted for the particular county or district in ques¬ 
tion may be discharged on habeas corpus. 

Where a law,*i such as the “Stock Law,”*2 had 
not been adopted for the particular county or dis¬ 
trict in question, one held for an alleged violation 
of it may be discharged on habeas corpus; but on 
the ground that the trial court had jurisdiction to 
determine whether or not a local option law had 
been locally adopted, subject to review by appeal 
or writ of error, it has been held that such ques¬ 
tion will not be determined on habeas corpus after 
conviction.** 

a Pardon and Amnesty 

The validity of a pardon or conditional pardon may 
be tested In habeas corpus, but an amnesty Is not avail¬ 
able In this proceeding. 

Where the prisoner has been pardoned, he is en¬ 
titled to be released on habeas corpus,*^ in which 
proceeding the validity of the alleged pardon may 
be tried and determined.*^ It has been held** or 
recognized**^ that the question whether the pardon 


TSL N.T.—^People v. Roll, 3 Park.Cr. 
216. 

29 O.J. p 38 note 65. 

77. CaJ.—^Ex parte McManus, 90 P. 
702, 161 Cal. 831. 

7& Wyo.— Bx. parte Moore, 8 P.2d 
818, 44 Wyo. 92. 

*29 C.J. p 38 notes 68, 70. 

Pederal oouxts wbsre detention luu 
der state authority 
One Imprisoned under sentence of 
state court could not maintain pro¬ 
ceeding* in federal court for writ of 
habeas corpus on the ground that he 
had been tried and convicted on count 
of Indictment based on section of 
statute held by state supreme court 
to have been repealed and erroneous¬ 
ly sentenced under another count of 


indictment, in the absence of show¬ 
ing that he had previously applied to 
state court for habeas corpus.— 
Marks v. Dowd, D.O.Znd., 46 F.Supp. 
388. 

79. U.S.—^Petrai v. Archer, C.C.A 
Wash., 8 P.2d 364, followed in Sar- 
torl V. Archer, C.C.AWash., 8 P.2d 
365. 

29 G.J. p 38 note 71. 

Sa U.S.—Ex parte Webb, 32 S.Ct. 

769, 225 U.S. 663, 66 L.Ed. 1248. 

29 C.J. p 38 note 72. 

81. Tex.—^Ex parte Stein, 135 S.W. 
136, 61 Tex.Cr. 320. 

82l Tex.—^Bx parte Stein, supra. 

83. Mo.—^Ex parte Mitchell, 16 S.W. 
118, 104 Mo. 121, 24 Am.S.R. 324. 
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84, U.S.—^In re Greathouse. C.C.Cal., 
10 F.Cas.No.6.741, 2 Abb. 382, 4 
Sawy. 487. 

29 C.J. p 39 note 82. 

Parole and suspended sentences see 
supra § 26. 

85. Ark.—^Dover v. Sickle, 286 S.W. 
386, 171 Ark. 683—Horton v. Gilles¬ 
pie, 279 S.W. 1020, 170 Ark. 107. 

29 C.J. p 39 note 83. 

Validity of pardon see the C.J.S. ti¬ 
tle Pardons § 10, also 46 C.J. p 
1190 note 38-p 1192 note 77. 

88. Ga.—^Dominick v. Bowdoln, 44 
Ga. 367. 

Vt.—Ex parte Paquette, 27 A.2d 129, 
112 Vt. 441. 

87. Pa.—Commonwealth v. Hallo¬ 
way, 44 Pa. 210, 84 Am.D. 431. 
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was obtained by fraud may be raised in habeas cor¬ 
pus proceedings; but there is also direct authority 
to the contrary.88 A decree rendered by a court of 
equity, in a suit in which it had jurisdiction of all 
the parties, canceling a pardon on the ground that 
it was procured by fraud cannot be collaterally at¬ 
tacked in subsequent habeas corpus proceedings. 
An amnesty is a matter of defense and is not avail¬ 
able on habeas corpus.®® Although the grantee of 
a conditional pardon may test the legality of his 
arrest and detention based on breach of the condi¬ 
tion by application for a writ of habeas corpus,®^ 
it has been held that the court has no jurisdiction 
to review the reasons which prompted the govern¬ 
or to revoke the pardon,®® and imprisonment on 
breach of a conditional pardon, without further le¬ 
gal proceedings or opportunity to show cause, is at 
most an irregularity for which habeas corpus will 
not lie.®® 

A federal court cannot review the act of a gov¬ 
ernor of a state in the exercise or nonexercise of 
his pardoning power.® ^ 

d. Process 

While mere Irregularities In the process will not sup¬ 
port habeas corpus proceedings, void process or want of 
service sufficient to support a Judgment la ground for the 
remedy. 

Generally habeas corpus is not the proper remedy 
where an imprisonment is on judicial process.®® 
One detained under a close jail certificate is not en¬ 
titled to discharge on habeas corpus unless the ques¬ 
tioned process is void rather than merely errone- 
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ous.®® Want of service of process sufficient to sup¬ 
port a judgment in personam under which petition¬ 
er is held, however, is ground for habeas corpus,®^ 
and habeas corpus is the appropriate proceeding for 
the release from custody of one committed to jail 
for refusal to obey a subpoena issued on the sole 
authority of the district attorney for appearance as 
a witness before the grand jury.®® A subpoenaed 
witness who appeared and was sworn in and testi¬ 
fied and did not at any time apply for an order sup¬ 
pressing the subpoena, however, thereby waived any 
defects therein and could not raise such defects in 
a habeas corpus proceeding after conviction for per¬ 
jury.®® Where the statute requires the service of 
a citation on the parent of one detained under a pe¬ 
tition alleging juvenile delinquency within a stated 
period prior to the hearing of the petition, failure to 
serve such citation prior to the time required in the 
statute will not warrant the granting of an appli¬ 
cation for a writ of habeas corpus.^ 

e. Improper Means of Acquiring Jurisdiction 

The court will not Inquire by habeas corpus Into the 
manner by which jurisdiction of the person has been ob¬ 
tained. 

Where jurisdiction of the person of one lawfully 
convicted of a crime has been acquired, the court 
will not, by habeas corpus, inquire into the manner 
by which such jurisdiction has been obtained.^ 
Thus it is ordinarily no ground for relief that 
the prisoner has been brought within the juris¬ 
diction by improper means,® as by forcible ab¬ 
duction,^ or has been brought within the juris- 


Tex.—Rosson v. State, 4 S.W. 897, 23 
Tex.App. 287. 

88: S.O.—Bx parte Bess, 150 S.SL 54, 
152 S.O. 410, 65 A.L.R. 1459. 

46 O.J. p 1193 note 75. 

89. Iowa.—^Rathbun v. Baumel, 191 
N'.W. 297, 196 Iowa 1233, 30 A.L.R. 
216. 

90. Philippine.—^Villa v. Allen, 2 
Philippine 436. 

Amnesty generally see the O.J.S. ti¬ 
tle Pardons §§ 1, 13, also 46 G.J. p 
1182 notes 5-8. 

Defenses generally see supra S 23. 

91. Ga.—Pippin v. Johnson, 15 S.E. 
2d 712, 192 Ga. 4'50. 

Vt—^Elx parte Paquette, 27 A2d 129, 
112 Vt. 441. 

Balease held properly denied 

(1) Where pardon was conditioned 
on payment of fine, without specify¬ 
ing time within which payment must 
be made, and payment was not ten¬ 
dered until two or three months lat¬ 
er.—^Pappas V. Aldredge, 16 S.E.2d 
718, 192 Ga. 482—^Allman v. Aldredge, 
15 S.B.2d 710, 192 Ga. 431—Moore v. 
Lawrence, 15 S.E.2d 519, 192 Ga. 441 


—Derricott v. Aldredge, 16 S.B.2d 661, 
192 Ga. 749. 

(2) Where grantee of a pardon 
conditioned on his obeying all laws 
was held under a warrant Issued by 
Judge after hearing evidence which 
Justified finding that conditions of 
pardon ha.d been violated.—^Muckle v. 
Aldredge, 20 S.E.2d 79, 193 Ga. 782. 

92. Kan.—^Boaz v. Amrine. 118 P.3d 
80, 153 Kan. 614. 

93. Ark.—^Bx parte Brady, 68 S.W. 
34, 70 Ark. 376. 

29 C.J. p 39 note 87. 

94. U.S.—Elliott V. Commonwealth 
of Kentucky, D.C.Ky., 45 F.Supp. 
902. 

95. Tenn.—^Lynch v. State ex rel. 
Klllebrew, 166 S.W.2d 397. 

Denial as matter of dlsoreftloii. 

Habeas corpus to review objections 
to mesne process on indictments ad¬ 
dressable to court wherein proceed¬ 
ings are pending, or supreme court 
on certiorari, will be denied as mat¬ 
ter of discretion.—^Bx parte Davis, 
162 A. 188, 107 N.J.Bq. 160. 
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90: vt.—Ex parte Thompson, 9 A. 
3d 107, 111 Vt. 7. 

97. N.T.—Decker v. Bkelman, 41 N. 
Y.S. 412, 17 Misc. 665. 

29 C.J. p 39 note 90. 

Criminal process see supra 5 27. 

98. Cal.—^Ex parte Peart, 43 P.2d 
334, 5 Cal.App.2d 469. 

99. Fla.—Coleman v. State ex rel. 
King, 184 So. 334, 134 Fla 802. 

1m Cal.—^Bx parte Pyle, 74 P.3d 280, 
24 Cal.App.2d 67. 

8. Okl.—^Bx parte Toustler, 268 P. 
323, 40 OkLCr. 273. 

3. N.Y.—^People ex rel. Kurzynskl v. 
Hunt, 13 N.Y.S.3d '566, 257 App.Dlv. 
1032, appeal denied, 22 N.B.3d 767, 
281 N.Y. Iv. 

29 C.J. p 39 note 91. 

4. U.S.—U. S. V. Unverzagt, D.a 
Wash., 299 F. 1015, affirmed, C.C. 
A., Unverzagt v. Benn, -5 F.3d 493, 
certiorari denied 46 S.Ct. '24, 269 
U.S. 666. 70 L.Ed. 415—Carey v. 
Brady, D.C.Md., 39 F.Supp. 615, af¬ 
firmed, C.C.A., 135 F.2d 253, cer¬ 
tiorari denied 62 S.Ct. T305, 316 
U.S. 702, 86 LuEd. 1770—^Ex parte 
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diction by fraud® or mistake,® or that the proceed¬ 
ings, by virtue of which he was returned to the ju¬ 
risdiction, were defective;^ nor can a party, im¬ 
properly removed from a jurisdiction, obtain his re¬ 
turn by means of a writ of habeas corpus,® unless 
he is illegally detained, when, like any person 
wrongfully deprived of his liberty, he may obtain 
his release on habeas corpus.® Where the arrest is 
in a civil suit brought by one concerned in the im¬ 
proper action, release may be had where improper 
methods have been used to obtain the presence of 
the party within the jurisdiction.^® 

f. Venuo 

Where want of Jurisdiction does not affirmatively ap¬ 
pear, habeas corpus Is not a proper proceeding In which 
to challenge venue, and error In granting or refusing a 
change of venue Is no ground for the Issuance of the 
writ. 

Habeas corpus is not the proper proceeding in 
which to challenge venue, except in cases where it 
is affirmatively shown by the record that the court 
attempting to restrain accused is without jurisdic¬ 
tion and, where the law fixing the venue for the 
trial of criminal cases confers a mere privilege 
which may be waived by failure to claim it, the 
bringing of an action in an improper cotmty or dis¬ 
trict is not a jurisdictional defect and cannot be 
used as a ground for relief in habeas corpus.^® Er¬ 
ror in granting or refusing a change of venue is no 
ground for the issuance of the writ.^® 


g. Court 

The legal existence of the court by virtue of whose 
process the prisoner Is detained may be Inquired Into on 
habeas corpus, but a de facto court Is a legally consti¬ 
tuted court whose proceedings are not thus open to col. 
lateral attack. 

The legal existence of the court by virtue of 
whose process the prisoner is detained may be in¬ 
quired into on habeas corpus, as this involves a 
question of jurisdiction.^^ To constitute a compe¬ 
tent court within a habeas corpus statute, there 
are several requisites: The presence of the presi¬ 
dent judge and jurors, grand and petit, drawn, sum¬ 
moned, and impanneled according to law.^® How¬ 
ever, under the doctrine stated in Courts § 144 that 
there may be a de facto court the validity of whose 
acts cannot be questioned in collateral proceedings, 
some cases hold that, where a court is organized and 
created under color of law, its legal existence as a 
court cannot be questioned in habeas corpus.^® This 
rule, of course, does not apply to a court created 
without color of authority.^^ Habeas corpus lies 
where the court is not properly constituted, as where 
the proper number of judges do not sit,i® or where 
the court is held at an unauthorized time or place 
but a mere irregularity in moving the place of trial 
with the consent of accused after the jury had been 
selected is not reviewable by habeas corpus,®® and it 
has been held that habeas corpus will not issue when 
the challenge to the jurisdiction of the court is on 
the ground that the term was unlawfully contin- 
ued.®i So any irregularity in the calling of a spe¬ 
cial term is not available on habeas corpus.®® 


Lopez, D-C-Tex., 6 F.Supp. S42— 
"lieahy v. JSunkel, D.C.Ind., >4 F. 
Supp. 849. 

Mb.-^chwartz v. Dutro, 298 S.W. 
769. 

29 O.J. p 39 note 92. 

5. U.S.—^In re Moore, D.C.Or., 75 F. 

. 821. 

29 ■C.J. p 39 note 93. 

€L U.S.—Cook V. Hart, Wis., IS S.Ct 
40, 146 U.S. 183,' 86 L.Hd. 934. 

7p U.S.—Pettibone v. Nichols, Idaho, 
27 S.Ct. 111,^ 203 U.S. 192, 51 Ij.Ed. 
148, 7 Ann.-Cas. 1047. 

■29 C.J. p '39 note 95. 

Habeas corpus to secure release of 
' one Illegally detained In extradi- 
' tlon proceedings see infra S 39. 

Bm U.S.—^Pettibone v. Nichols, supra 
—^Mahon v. Justice, Ky., 8 S.CL 
1204, 127 U.S. 700, 705, 32 L-Bd. 
'283. 

29 C.J. p 39 note 96. 

U.S.—^Pettibone v. Nichols, supra 
la N.Y.—Lagrave's Oaae, 14 Abb. 
- Pr.N.S., '383 note, 46 How.Pr. SOI. 
29 C.J. p 89 note 98. 

11. Fla.—^Patterson v. Christensen, 
' 188 So. 18, 183 Fla. 816. 


Question of proof of venne cannot | 

be first raised in collateral attack by 

habeas corpus.—^Vigorettl v. Hill, D. 

O.Pa, 18 F.Supp. 337, affirmed, CC. 

A-, 107 F.2d 1022. 

12. U.S.—^Mahaffey t. Hudspeth, C. 

C.AEan., 128 F.2d 940, certiorari 
denied 68 S.Ct. 76, 317 U.S. 666, 
87 Ii.Bd. -b 

Ala.—King v. State, 77 So. 936, 16 
Ala.App. 841. 

Ean.—Stilwell v. Markham, 10 P.2d 
15, 17, 135 Ean. 206, citing Corpus 
Juris. 

13. U.S.—^Bard v. Chilton, C.C.AEy., 
20 F.'2d 906, certiorari denied 48 S. 
Ct 122, 275 U.S. 666, 72 L..Bd. 429. 

Ark.—Abbott v. SUte. 10 S.'W'.2d 30, 
178 Ark. 77. 

CaL—^Bx parte Coon, 112 P.2d 767, 44 
Oal.App.2d 531. 

29 C.J. p 89 note 99. 

14k Fla.—^Bx parte Pitts, 17 So. 76, 
35 Fla- 149. 

'29 C.J. p 40 note 8. 

15. Pa.—Clark v. Commonwealth, 29 
Pa. 129. 

1<2 CJ. p 285 note 14. 
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16. Fla.—State ex rel. Cohen v. Mil- 
burn, 159 So. 629, 118 Fla. 376. 

Minn.—State v. Bailey, 118 N.'W’. 676, 
106 Minn. 138, 130 Am.S.R. 592, 19 
X..R.A,N.S.. 776, 16 AnmCas. 338. 

Pcu—'Clark v. Commonwealth, 29 Pa. 
129. 

29 C.J. p 40 note 5. 

17. Iowa.—^Bx parte Strahl, 16 Iowa 
369. 

Minn.—State v. Bailey, 118 N.'W. 878, 

106 Minn. 138, 130 Am.S.R. 592, 19 
L.R.A,N.S., 775. 16 Ann.Caa. 338. 

la N.T.—In re Divine, 11 Abb.Pr. 

90, 21 How.Pr. 80. 

29 CJ. p 40 note 8. 

19. Tex.—^Ex parte Collins, 185 S.W. 

580. 79 Tex.Cr. 4'3e. 

29 C.J. p 40 note 9. 

sa Cal.—^Bx parte Anderson, 91 P.'Sd: 

621, 83 Cal.App.2d 346. 

Error in granting or refusing a. 
change of venue see supra subdivi¬ 
sion f of this section. 

21. N.J.—Ex parte Davis, 162 A. 188, 

107 N.J.Ea. 160. 

22. OkL—^Ex parte Worley, 66 P.2d. 
107, 60 Okl.Cr. 384. 
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h. Judges and OfflceiB 

The legal title of a de facto Judge or officer to his 
court or office, or hla competency or qualification ordi¬ 
narily cannot be questioned In a habeas corpus pro¬ 
ceeding. 

If the court or office is of recognized legal exist¬ 
ence and the officer is at l^ast a de facto officer and 
not a mere usurper, his legal title to the office can¬ 
not be questioned in a habeas corpus proceeding 
it is otherwise in the case of a mere usurper.^^ 
In some instances the courts on habeas corpus have 
determined the disputed title to an office.25 The 
writ will not lie on the ground of incompetency^c 
or disqualification^^ of the trial judge, his failure 
to qualify by taking oath,28 or his bias.28 On the 
other hand, it has been held that the assumption of 
jurisdiction by a judge having a pecuniary interest 
is a denial to defendant of his constitutional right 
to due process of law, and ground for his release on 
habeas corpus,2® but there is also authority to the 
contrary.81 

Failure of the acting prosecuting attorney to take 
the official oath and give an official bond cannot be 


challenged collaterally in habeas corpus proceedings 
by one who pleaded guilty when an information was 
filed against him by such attomey.®^ In habeas cor¬ 
pus proceedings prior to appearance or plea to in¬ 
dictments signed by such appointee, the question 
whether the court erred in appointing a prosecuting 
attorney pro tempore, as distinguished from the 
question whether the court exceeded its jurisdiction 
in making the appointment, cannot be considered.2 8 

i. Grand Jury 

Habeas corpus will not lie because of error or ir¬ 
regularity In drawing, summoning, or Impaneling a 
grand Jury or In the method of presenting the proceed¬ 
ing to the grand jury, although the remedy will lie in 
some cases where the grand Jury was an Illegal body or 
where the defendant’s constitutional rights were violated. 

Habeas corpus will not lie because of error or 
irregularity in drawing, summoning, and impaneling 
a grand jury,84 as that it was composed of more 
members than authorized by law^® or of a smaller 
number than required by law,88 or that it was com¬ 
posed of disqualified persons,8*^ or that qualified 
persons were excluded,88 or that a grand juror was 
biased,88 or that there was irregularity in the meth- 


S3L Ark.—^Drake v. Kitchens, 57 S.W. 
2d 808. 809, 186 Ark. 1042, quoting 
Coxpiu Juris. 

Pla.—State ex reL Cohen v. Milbum, 
169 So. 629, 118 Fla. 876. 

Ohio.—^Ex parte Conley, 158 N.EL 552, 
2^ Ohio App. 839. 

Pa.—Commonwealth ex reL Miller v. 

Ashe, 8 A.2d 640, 336 Fa. 228. 

29 CJ. p 40 note 10. 

24. Ga.—Stroup v. Pruden, 80 S.B. 
948. 104 Ga. 721. 

29 CJ. p 40 note 11. 

25. Va.—Ex parte Meredith, S3 

Gratt 119, 74 Va. 119, 36 AulR. 
771—^Richmond Mayoralty Case, 19 
Gratt. 873, 60 Va. 673. 

39 C.J. p 40 note 12. 

20. n.S.—Griffin’s Case, CCVa., 11 
F.CaB.No.5,815, Gliase 364, 25 Tex. 
Suppl. 623. 

Ga.—^Daniels v. Towers, 7 S.E. 120, 79 
Ga. 585. 

27. U.S.—Walker v. Chltty, C.C.A. 

Wash., 112 F.2d 79. 

Ga.—Wood V. Clarke, 4 S.E.2d 659, 
188 Ga. 697, 124 A.Ii.R. 1077. 
Absence or misconduct of Judge dur¬ 
ing trial as ground for habeas cor¬ 
pus see supra 5 21> 

28l Kan.—^In re Hewes, 62 P. 673, 62 
Kfl.n. 288. 

22. Fla.—^Ex parte Aulday, 151 So. 

388, 113 Fla. 70. 

29 C.J. p 41 note 16. 

I ^te tionship to pzoseoutliig witness 
Miss.—Dixon v. Rowland, 108 So. 807, 
143 Miss. 270. 

Previous activity as solicitor 

Applicant convicted of simple larc¬ 
eny was not entitled to discharge on 


habeas corpus on ground that Judge 
was disqualified because as solicitor 
he had previously drawn accusation 
against applicant.—^Wood v. Clarke, 
4 S.E.2d 659, 188 Ga. 697, 124 A.L.R 
1077. 

Effect of filing affidavit of prejudice 
Defendants In criminal case In Jus¬ 
tice's court, who axe tried and con¬ 
victed after filing of affidavit of prej¬ 
udice, cannot be released on habeas 
corpus, since filing of affidavit did 
not divest court of Jurisdiction.—^Ex 
parte Casas, 48 P.2d 990, 9 Cal.App. 
2d 122. 

30. Pa.—^In re Canfield, 26 Ohio N.P., 
N.S., 465. 

31. Miss.—Wall V. Quin, 114 So. 744, 
148 Miss. 835—^Hays v. Barnes, 114 
So. 396, 148 Miss. 599. 

32. Neb.—State ex rel. Gossett v. 
O’Grady, 291 N.W. 497, 137 Neb. 
824. 

33. Tenn.—^Moreland v. State ex rel. 
McCray, 76 S.W.2d 819, 168 Tenn. 
145. 

34. U.S.—Dean v. U. S., C.C.A.Okl., 
33 F.2d 68. 

Fla.—Gralves v. Stone, 168 So. 407, 
124 Fla. 339. 

29 C.J. p 41 note 20. 

De faoto grand Jury 
Wis.—State v. Noyes, 58 N.W. 386, 87 
Wis. 840, 41 Am.S.R. 45, 27 L.R.A. 
776. 

28 C.J. p 787 note 44 [a]. 

35. Okl.—^Ex parte Flowers, 101 P. 
860, 2 Okl.Cr. 430. 

3eL U.S.—Ex parte Wilson, Axis., 11 
S.Ct 870, 140 U.S. 575, 36 Xi.Bd, 
518. 


In Texas, under constitutional pro¬ 
visions, an Indictment found by a 
grand Jury composed of more or less 
than twelve men Is void, and a con¬ 
viction thereunder Is one without 
due process of law, for which relief 
may be had on habeas corpus.—^Ex 
parte Bustamente, 137 S.W.2d 29, 138 
Tex.Cr. 396—29 C.J. p 41 note 21 [a]. 

37. U.S.—^In re Moran, Okl., 37 S.CL 
25, 203 U.S. 96, 51 L..Ed. 105. 

29 C.J. p 41 note 23. 

38L U.S.—^Andrews v. Swartz, N.J., 
15 S.Ct. 389, 156 U.S. 272, 89 L..Ed. 
422. 

Persons of race of aoonsed 

(1) Arbitrary exclusion from the 
panel of persons of the race of ac¬ 
cused does not defeat the Jurisdic¬ 
tion of the court so as to warrant a 
writ of habeas corpus, although such 
persons were excluded solely because 
of their race. 

U. S.—^Andrews v. Swartz, supra— 
Wood v. Brush, N.T., 11 S.Ct 738. 
140 U.S. 278, 35 KEd. 606. 

N.T,—^People ex rel. Mlzell v. Wilson, 
30 N.Y.S.2d 298. 262 App.Div. 1057. 
W.Va.—^Bx parte Parmer, 14 S.E.^ 
910, T23 W.Va. 304. 

(2) This rule has been applied 
where accused was indicted by a 
state grand Jury and the application 
for a writ of habeas corpus was made 
to a federal court.—Andrews v. 
Swartz, supra—Wood v. Brush, su¬ 
pra. 

39. Nev.—Eureka County Bank Ha¬ 
beas Corpus Cases, 126 P. 655, 129 
P. 308, 36 Nev. 80. 


517 



§ 29 

od of presenting the proceeding to the grand ju¬ 
ry,^® particularly where the prisoner is held by vir¬ 
tue of some other authority.^l A grand jury im¬ 
paneled without authority of law is, however, an il¬ 
legal body, and conviction on an indictment found 
by it is void and relief may be had on habeas cor- 
pus.^2 Furthermore, a writ of habeas corpus will 
be sustained where defendant’s constitutional priv¬ 
ilege against incriminating himself was violat¬ 
ed by compelling him to testify before the grand 
jury, even though he failed to claim such priv¬ 
ilege."*® Habeas corpus will not lie to set aside a 
judgment of conviction on the ground that the judg¬ 
ment was fraudulent or that the state had deprived 
accused of liberty without due process of law in 
that several members of the grand jury acting out¬ 
side the grand jury room intimidated the witness, 
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on whose testimony the conviction was obtained, to 
testify falsely.*^ 

J. Evidence 

Habeas corpus will not lie to review questions of evi¬ 
dence, such as the sufficiency of the evidence presented 
to sustain the charge on which the prisoner is held, 
or the decision of the court as to where the burden of 
proof lay; but, if prosecuting officers knowingly suffer 
any false testimony to be Introduced, defendant is en¬ 
titled to a discharge, and the same rule has been ap¬ 
plied In some cases where the conviction was on evi¬ 
dence secured by violation of his constitutional rights. 

Habeas corpus is not available to test questions 
of evidence.*® Accordingly, this remedy will not 
lie to review the sufficiency of the evidence present¬ 
ed to sustain the charge on which the prisoner is 
held,*® even where there is a total absence of evi- 
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40. U.S.—^Harlan v. McQourin, Fla., 
31 S.Ct. 44. 218 U.S. 442, 64 L.Ed. 
1101, 21 Ann.Cas. 849. 

29 C.J. p 41 note 26. 

Presence of nnanthorlzed person 
Where an unauthorized person Is 
present during grand Jury session at 
which charge embraced In indictment 
was considered, defendant Is relegat¬ 
ed to remedy provided by statute re¬ 
lating to setting aside Indictment on 
motion of defendant and cannot bring 
habeas corpus.—People ex rel. Ham¬ 
way v. Truesdell, 24 H.Y.S.Sd S92, 
261 App.Dlv. 824, appeal denied 25 N. 

T.S.'2d 1001, 261 App.Dlv. 838. appeal 
granted 32 N.E.2d 835, 285 N.T. 861. 

41. Oa.—Smith v. Milton, 98 S.E. 
•607, 149 Ga. 28. 

Isr.T.— People v. Flaherty. 104 N.T.S. 

173, 119 App.Dlv. 462. 

29 CJ. p 41 note 27. 

42. U.S.—^Bx parte Farley, CQArk., 
40 F. 68. 

43. N.Y.—People v. Seaman, 21 N.T. 
S.2d 917, 174 Misc. 792. 

44. Fla.—Skipper v. Schumacher, 
169 So. 68, 124 Fla. 884, appeal dis¬ 
missed and certiorari denied 57 S. 
Ot. 89, 299 U.S. 507. 81 KEd. 376. 

4ai U.S.—^In re Spence, D.CTex., 87 
F.Supp. 69. 

Mich.—-In re Stone, 294 N.W, 156, 296 
Mich. 207. 

Availability of remedy to test rul¬ 
ings on admissibility of evidence 
see supra § 21. 

Falluxe to make proper liLfexenoes 
The failure of trying body to make 
the proper Inferences from evidence 
is error to be considered on appeal, 
and does not go to Jurisdiction of 
court and cannot be considered In 
habeas corpua—Romero v. Squler, C. 
aAWash., 133 F.2d 528. 

46. U.S.—^Huntley v. Schllder, C.O.A. 
Okl., 126 F.2d 260—Casebeer v. 
Hudspeth. C.C.A.Kan., 121 F.2d 914, 
conforming to mandate 61 S.Ct 804, 


812 U.S. 662, 85 KEd. 1109, revers¬ 
ing, CCA, 114 P.2d 789. and ceiv 
tlorarl denied 62 S.Ct, r272. 316 U. 
S. 683, 86 L.Ed. 1755, rehearing de¬ 
nied 63 S.Ct 23, 317 U.S. 704, 87 L. 

Ed.-^Leonard v. Hudspeth, C. 

CAKan., 112 F.2d 121—Moore v. 
Aderhold, C.C.AKan., 108 F.2d 729 
—Garrison v. Hudspeth, C.C.A 
Kan., 108 F.2d 788—^In re Edwards, 
CC.A.M 0 .. 106 F.2d 537—Dewla v. 
Hudspeth, C.C.AKan., lOS F.2d 23 
—Watkins v. Zerbst, C.C.A.Kan., 85 
F.2d 999—Thouvenell v. Zerbst, C. 
CAKan., 83 F.2d 1003—Norton v. 
Zerbst, C.C.AKan., 83 F.2d 677, cer¬ 
tiorari denied 57 S.Ct. 24, 299 U.S. 
5411, 81 L-Bd. 398—Capone v. Ader¬ 
hold, C.C.AGa., 65 F.2d 130, affirm¬ 
ing, D.C., 2 F.Supp. 280—^Reid v. 
Aderhold, CCAGa., 65 F.2d HO. 
certiorari denied 54 S.Ct. 104, 290 

U. S. 676, 78 L..Bd. 684—Veach v. 
Smith, D.CPa., 42 F.Supp. 161. 

Cal.—^Ex parte Boza, 106 P.2d 29, 41 
Cal.App.2d 25—^Bx parte Wenzler, 
74 P.2d 297. 23 Cal.App.2d 7-26— 
Ex parte Moffett, 64 P.2d 1190, 19 
Cal.App.2d 7—^Ex parte Davis, 56 
P.2d 802, 13 Cal.App.2d 109—In re 
Hartman, 51 P.2d 1104, 10 CaLApp. 
2d 213—Ex pajte Gutierrez, 86 P. 
2d 712, 1 Cal.App.i2d 281—^Ex parte 
Cutler, 86 P.2d 441, 1 Cal.App.2d 
273—Ex parte Samaha, 19 P.2d 839, 
130 CaLApp. 116—^In re Stanton, 18 
P.2d 384. 128 Cal.App. 669—Ex 

parte Hall, 263 P. 295, 88 Cal.App. 
212—^Ex parte Trauger, 262 P. 780, 
88 CaLApp. 69—^Ex parte Nichols, 
1241 P. 399, 74 Cal.App. 604—Ex 
parte Llndsley, 241 P. 934, 935, 75 
CaLApp. 122, quoting Corpus Juris. 

Conn.—Perell v. Warden of State's 
Prison. 165 A 221, 113 Conn. 339. 

D.C.—Pope V. Huff, 117 P.2d 779, 73 
App.D.C. 170, certiorari denied Pope 

V. Curran, 62 S.Ct. 134, 814 U.S. 669, 
86 Ij.Ed. 635, rehearing denied 62 
S.Ct. 299, 314 U.S. 713, 86 HEd. 
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568, and 62 S.Ct. 358, 314 U.S. 714, 
86 L.Ed. 669. 

Fla.—^Atkinson v. Powledge, 167 So. 

4, 123 Fla. 389—White v. Penton, 
no So. 533, 92 Fla. 837. 

Ga.—Shiflett v. Dobson, 177 S.E. 681, 
68'3, 180 Ga. 23, quoting Corpus Ju¬ 
ris. 

IlL—People ex rel. Wakefield v. 
Montgomery, 6 N.E.2d 868, 365 IlL 
478. 

Iowa.—Hallway v. Byers, '218 N.W. 
905, 205 Iowa 936. 

Kan.—^Kesslnger v. Amrine, 117 P.2d 
666, 164 Kan. 207—Stllwell v. 

Markham, 10 P.2d 15, 135 Kan. 206. 
Mich.—^People v. Van Dyke, 267 N.W. 
778, 276 Mich. 32, certiorari denied 
Van Dyke v. State of Michigan, 57 

5. Ct 236, 299 U.S. 608, 81 li.Ed. 
448, rehearing denied 67 S.Ct. 319, 
299 U.S. 624, 81 L.Ed. 459—In re 
Lamanna, 248 N.W. 650, 263 Mich. 
6i3. 

N.T.—People ex rel. Peralno v. Wil¬ 
son, 30 N.Y.S.2d 925, '263 App.Dlv. 
762. 

Okl.—^Ex parte Story, Cr., 181 P.2d 
773—^Bx parte Tolllson, 117 P.2d 
549, 73 Okl.Cr. 38—Ex parte Thom¬ 
as, 37 P.2d 829, 66 Okl.Cr. 258. 

Pa.—Commonwealth ex rel. Contardl 
V. Smith, 24 A2d 10, 344 Pa. 61, 
certiorari denied Contardl v. Smith, 
62 S.Ct 1108, 316 U.S. 678, 86 L. 
Ed. 1752, rehearing denied 62 S.Ct. 
1278, 316 U.S. 711, 86 L.Bd. 1777— 
In re Hablerman, 119 A 736, 276 
Pa. 1—Commonwealth ex rel. Bur¬ 
ton v. Baldl. 24 A2d 76, 147 Pa. 
Super. 193—Commonwealth ex rel. 
Alkens V. Ashe, 9 A2d 201. 137 Pa. 
Super. 392—Commonwealth ex rel. 
Contardl v. Smith, 3 A.2d 1005, 134 
Pa.Super. 31. 

R. I.—^Ex parte Asadoorlan, 135 A 
322, 48 R.I. 50. 

S. C.—^Medlock v. Spearman, 194 S.E. 
21, 23, 185 S.C. 296. quoting Corpus 
Juris—^Ex parte Boyle, 123 S.E. 9, 
128 S.C. 635. 
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Jence,^'^ or the decision of the court as to where 
the burden of proof lay.^S Questions of fact cannot 
be retried,^® but, although there is authority to the 
contrary,®® a conviction on evidence secured by vio¬ 
lation of defendant's constitutional rights may af¬ 
ford ground for the writ.®^ So if the prosecuting 
officers caused or knowingly suffered any false tes¬ 
timony to be introduced, defendant against whom 
such testimony is given will be discharged on ha¬ 
beas corpus,® 2 but a federal court will not assume 
jurisdiction in such case in the absence of extra¬ 
ordinary circumstances if the detention is by au¬ 
thority of a state court unless the prisoner has un¬ 
successfully sought his remedy in the state courts or 
unless the state provides no judicial remedy.®3 Al¬ 
legations that the testimony on which accused was 
convicted was false and perjured cannot be con¬ 
sidered on habeas corpus proceedings,®^ and a state 
court has dismissed a writ sued out on the ground 
that petitioner’s conviction was based on perjured 


§ 23 

testimony where petitioner had been denied a new 
trial on the ground of newly discovered evidence 
because his application for such new trial was in¬ 
sufficient and too late.®® As shown supra § 27 a, 
the right of a magistrate to hold one accused of 
crime in another court depends on whether there 
is any competent evidence tending to show his guilt, 
and therefore that point may be decided on habeas 
corpus. In some classes of special proceedings, the 
existence of evidence is jurisdictional, and habeas 
corpus lies where no evidence was taken.®® After 
reversal of a conviction because of the admission 
of certain evidence, habeas corpus will not lie on 
the ground that the evidence at a subsequent trial 
would be insufficient to sustain a conviction.®^ 

k. Jury 

Habeas corpus ordinarily will not lie because of error 
or irregularities In drawing, summoning, Impaneling, or 
discharging the Jury, or because of a wrongful denial 
of a Jury trial, or disqualification of a Juror. 


Tex.—Ex parte Burns, 109 S.W.'2d 
211, 133 Tex.Cr. 77—Ex parte Bans- 
pach, 91 S.W.2d 365, 130 Tex.Cr. 
3—Ex parte Fisher, 28 S.W.2d 561, 
115 Tex.Cr. 870. 

Va.—^Hobson v. Youell, 15 S.E.2d 76, 
80, 177 Va. 906, citing CozpM Juris. 
29 C.J. p 46 note 68. 

Federal review of errors of state 
court 

The federal district court could not 
review on habeas corpus errors of a 
state court in sufficiency of the evi¬ 
dence to support conviction.—^Wright 
V. Brady, C.C!.A.Md., 129 F.2d 109. 

47. U.S.—Vlgorettl v. mil, D.CPa., 
16 F.Supp. 41. 

Ga.—Shlflett v. Dobson, 177 S.E. 681, 
683, 180 Ga. 23, quoting Corpus Ju¬ 
ris. 

S.C.—Medlock v. Spearman, 194 S.E. 
21, 23, 185 S.O. 296, quoting Corpus 
Juris. 

29 C.J. p 47 note 69. 

Contra Young v. State, 116 So. 709, 
2-2 Ala.App. 443. 

48. U.S.—Capone v. Aderhold, C.C. 
A.Ga., 65 F.2d 130, affirming, D.C, 
2 F.Supp. 230. 

48. U.S.—Vlgorettl v. Hill, D.C.Pa., 
18 F.Supp. 337, affirmed, CC.A., 107 
F.2d 1023. 

Ga.—Shiflett v. Dobson, 177 S.E. 681, 
683, 180 Ga. 23, quoting Corpus JtL- 
xls. 

S.C.—^Medlock v. Spearman, 194 S.E. 
21, 23, 185 S.C. 296, quoting Corpus 
Jtirls. 

29 C.J. p 47 note 71. 

50. U.S.—Graham v. Squier, C.C.A. 
Wash., 132 F.'2d 681, 684, quoting 
Corpus Juris and affirming, D.C., 
45 F.Supp. 253—Bozel v. Hudspeth, 
C.C.A.Kan., 126 F.2d 585—^Prlce v. 
Johnston, C.C.A.Cal., 125 F.2d 806, 
certiorari denied 62 S.Ct 1106, 316 


U.S. 677, 86 L.Ed. 1750, rehearing 
denied 62 S Ct. 1289, 316 U.S. 712, 
86 L.Ed. 1777—^Beard v. Sanford, C. 
C.A.Ga., 110 F.2d 527, certiorari de¬ 
nied 60 S.Ct. 1078, 310 U.S. 636, 84 
L.Ed. 1405. 

Where use of Improper evldeuoe not 
shown 

(1) In habeas corpus proceeding by 
petitioner who had been convicted of 
violating the narcotic statute, where 
it was shown that a narcotic officer 
charged with an investigation of the 
petitioner reported to officer’s superi¬ 
or that the petitioner had been in 
federal narcotic farm and on his re¬ 
lease and while en route to his home 
committed violations, but where evi¬ 
dence did not show that the report 
was used before grand Jury, or that 
the sentencing court admitted any 
testimony concerning the petitioner’s 
sojourn at the farm, petitioner was 
not entitled to writ on ground of vi¬ 
olation of statute providing in effect 
that submission to treatment at the 
farm should not be used against pa¬ 
tient in any proceeding in any court. 
—In re Spence, D.C.Tex., 87 F.Supp. 
•69. 

(2) A petitioner was not entitled 
to writ of habeas corpus on ground 
that evidence was obtained through 
unlawful search and seizure, and ad¬ 
mitted against petitioner, where pe¬ 
titioner merely alleged that “two offi¬ 
cers’’ entered his home without war¬ 
rant, and there was no contradiction 
of respondent’s showing that the offi¬ 
cers were deputy sheriffs engaged in 
enforcement of state laws.—Taylor 
V. Hudspeth, C.-C.A.Kan., 113 F.2d 825. 

51. ISr.Y.— In re Horschler. 190 N.Y. 

S. 355, 116 Misc. 243. 

29 CJ. p 47 note 72. 

Violation of constitutional provisions 
or denial of constitutional right as 
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ground for habeas corpus generally 
see supra $16. 

52. U.S.—^Mooney v. Holohan, 55 S. 
Ct 840, 294 U.S. 103, 79 L.Ed. 791, 
98 A.L.R. 406, rehearing denied Fi v 
part Mooney, ‘55 S.Ct 611, 294 U.S. 
732, 79 L.Ed. 1261—Jones v. Com¬ 
monwealth of Kentucky, C.C.A.Ky., 
■97 F.2d 835—U. S. ex rel. Lesser v. 
People of State of New York, D.C. 
N.Y., 34 F.Supp. 730, affirmed U. S. 
ex rel. Lesser v. Hunt, C.C.A., 117 
F.2d 30—^People ex rel. Albanese v- 
Hunt, D.C.N.Y., 34 F.Supp. 444. 

53. U.S.—Mooney v. Holohan, 55 S. 
Ct 340, 294 U.S. 103, 79 L.Ed. 791, 
98 A.L.R. 406, rehearing denied Ex 
parte Mooney, 55 S.Ct. 511, 294 U. 
S. 732, 79 L.Hd. Ii261—Kelly v. Ha¬ 
gen, C.C.A.I11.. 129 F.2d 811—Peo¬ 
ple ex rel. Albanese v. Hunt, D.C. 
N.Y., 34 F.Supp. 444—Mooney v. 
Holohan, 7 F.Supp. 885, appeal de¬ 
nied, C.C.A., In re Mooney, 72 P.2d 
503. 

Jurisdiction of federal court to in¬ 
quire by habeas corpus into deten¬ 
tion by authority of state court 
generally see infra $ 62 c. 

ClroumstazLces held to Justify fed¬ 
eral Interference 

U.S.—Jones v. Commonwealth of 
Kentucky, C.C.A.Ky., 97 F.2d 335. 

54. Pa.—Commonwealth ex reL Ko- 
leg V. Ashe, 14 A.2d 176, 140 Pa. 
Super. 215. 

55. N.Y.—^People ex rel. Hammez^ 
smith V. Brophy, 286 N.Y.S. 966, 
247 App.Div. 860, certiorari denied 
Hammersmith v. Brophy, 67 S.Ct. 
18, 299 U.S. 540, 81 L.Ed. 897. 

56. Okl.—In re Gates, 168 P. 289, 12 
OkLCr. 486. 

29 C.J. p 48 note 76. 

57. Miss.—^Boudreaux v. State, 170 
So. 281, 176 Miss. 840. 
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Habeas corpus will not lie because of error or ir¬ 
regularities in drawing, summoning, or impaneling 
the jury,58 or in discharging the jury,®® although 
such discharge may be ground for a motion in the 
cause to discharge the prisoner.60 Under a statute 
prescribing the manner of drawing jurors and pro¬ 
viding that no case shall be tried except in ac¬ 
cordance therewith, it has, however, been held that 
unless the jury is secured by substantial conform¬ 
ity with the statute jurisdiction to try the case is 
lost, and the prisoner is entitled to a discharge on 
habeas corpus.®^ A wrongful denial of a jury trial 
is a mere error not affecting the jurisdiction and 
does not entitle the prisoner to be discharged on 
habeas corpus,®® except in those cases where a 
jury cannot be waived and a jury is a necessary 
constituent part of the court.®® Error in overrul¬ 


ing challenges for cause does not go to the juris¬ 
diction of the court and is not ground for relief 
on habeas corpus.®^ A trial by a jury composed of 
fewer than the required number of jurors has been 
held an irregularity which might be v^aived and 
not ground for release on habeas corpus.®® The 
federal Constitution does not require trial by jury 
in the state courts, and the denial of a trial by jury 
in a state court is not ground for relief by habeas 
corpus in the federal courts.®® Statutory proceed¬ 
ings dispensing with trial by jury in violation of 
the constitutional guaranty do not constitute due 
process of law and relief may be had by habeas 
corpus.®*^ 

Disqualification®® or incapacity®® of a juror is not 
ground for issuance of the writ, even though de¬ 
fendant did not learn of the disqualification until 


58: U.S.—^U. S. V. Oates, C.C.A. 
Alaska, 61 F.2d 536, 537, cltlnsr 

Ooxpns Juris. 

Idaho.—parte Blades, 86 P.2d 737, 
739, 59 Idaho 682, citing Oorpu 
Jnxis. 

Ely.—Sexton v. Buchanan, 168 S.W.2d 
19. 292 Kv. 716. 

N.J.—^Ex parte Davis, 152 A 188, 193, 
107 N.J.EQ' 160, citing Corpus Ju^ 
zls. 

Wash.—Ex parte Miller, 225 P. 429, 
129 Wash. 538. 

29 C.J. p 48 note 77. 

59. Neb.—Ex parte Sailstean, 235 N. 

W. 330, 120 Neb. 757. 

N.J.—^Ex parte Davis, 162 A. 188, 193, 
107 N.J.ECL. 160, citing Corpus Jn- 
xls. 

29 CJ. P 48 note 78. 

Discharge of Jury during trial as 
constituting former Jeopardy en¬ 
titling prisoner to be discharged on 
habeas corpus see supra $23. 
ea Ind.—Wright v. State, 5 Ind. 
290, 61 Am.D. 90. 

61. Alaska.—^Ex parte Oates, 8 Alas¬ 
ka 319. 

68. Ark.—^Ex parte O’Neal, 87 S.W. 

2d 401, 191 Ark. 696. 

Cal.—Ex parte Gutierrez, 36 P.2d 712, 
1 €al.App.2d 281. 

Ga.—Clarke v. Cobb, 24 S.E.2d 782. 
Nev.—Ex parte Ohl, 92 P.2d 976, 59 
Nev. 309, rehearing denied 95 P.2d 
994, 69 Nev. 309. 

Okl.—^Bx parte Williams, 228 P. 494, 
102 Okl. 170. 

29 C.J. p 48 note 88. 

Flea of guilty induced by fear 
Habeas corpus is not proper rem¬ 
edy to secure accused’s release from 
penitentiary after sentence on plea 
of guilty, on grounds that plea was 
induced by fear and that defendant 
did not have Jury trial.—^Ex parte 
Darling, 235 N.W. 582, 120 Neb. 829. 
DeteRulnation of degree of oxime and 

Failure to call or impanel Jury to 


determine the degree of murder of 
which accused was guilty or the pun¬ 
ishment therefor is not ground for 
discharge on habeas corpus.—^Volgt 
V. Mahoney, 116 P.2d 800, 10 Wash. 
2d 157. 

Waiver without advice of counsel 

Where record disclosed that de¬ 
fendant waived right to assistance of 
counsel and demanded trial by Judge 
without Jury, and that defendant rea¬ 
sonably deemed himself the beat 
advisor for his own needs, action 
by the circuit court of appeals in dis¬ 
charging defendant under a writ of 
habeas corpus on theory that a de¬ 
fendant cannot waive Jury trial ex¬ 
cept on advice of counsel was im¬ 
proper.—Adams v. U. S. ex rel. Mc¬ 
Cann, N.Y., 63 S.Ct. 236, 317 U.S. 

269, 87 L.Bd. -setting aside, C.C. 

A, U. S. ex rel. McCann v. Adams, 
126 F.2d 774, certiorari granted 62 
S.Ct 1048, 316 U.S. 655, 86 L..Ed. 1735. 
Waiver by attorney 

Where Judgment of conviction 
showed that defendant was before 
criminal court In his own proper per¬ 
son and was represented by counsel, 
waived arraignment and trial by 
Jury, and pleaded guilty, he could not 
obtain habeas corpus on ground that 
attorney whom he did not know or 
employ waived arraignment and en¬ 
tered plea of guilty without author¬ 
ity.—Christian v. Dowd, 37 N.B,2d 
933, 219 Ind. 265. 

63. Neb.—^Mlchaelson v. Beemer, 101 

N.W. 1007, 72 Neb. 761, 9 AnmCas. 

1181. 

29 C.J. p 48 note 88. 

Trial of Iniue of recovery from psy¬ 
chopathy 

The statutory provision for Jury 
trial of issue whether person com¬ 
mitted to state hospital commission’s 
custody as a criminal sexual psy¬ 
chopathic person has fully recovered 
from such psychopathy. If such trial 
be demanded within specified time, is 
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mandatory, and denial of timely pe¬ 
tition for such trial, filed simultane¬ 
ously with habeas corpus petition, is 
error necessitating reversal of order 
denying such writ.—^In re Rowan, 
Mich., 9 N.W.2d 528. 

64. U.S.—In re Schneider, D.C., 13 
act 672, 148 U.S. 162, 37 L.Bd. 
406. 

Cal.—^Ex parte Coon, 112 P.2d 767, 44 
CaLApp.2d 531. 

65. U.S.—Riddle v. Dyche, Ga., 43 
act 555, 262 U.a 333, 67 L.Bd. 
1009—U. S. ex rel. McMaster v. 
Wolters, D.C.Tex., 268 F. 69. 

N.J.—^Ex parte Tremper, 8 A2d 279, 
126 N.J.Eq. 276, affirmed 19 A2d 
342, 129 N.J.Eq. 274. 

Okl.—Ex parte Wilkins, 115 P. 1118, 
7 OkLCr. 422. 

Pa.—Commonwealth v. Egan, 126 A 
488, 281 Pa. 251. 

66. U.S.—Schramm v. Brady, C.C.A 
Md., 129 F.2d 108, certiorari denied 
63 S.Ct 58, 317 U.S. 632, 87 L.Ed. 

29 C.J. P 48 note 87. 

67. Tex.—White v. White, Civ.App., 
183 S.W. 369. 

29 C.J. p 48 note 88. 

68. U.S.—^Ex parte Sullivan, C.C.A 
Ariz., 83 F.2d 796—^Hoeppel v. 
Street, D.C.D.C.. 17 F.Supp. 719. 

Idaho.—Ex parte Blades, 86 P.2d 
737, 59 Idaho 682. 

Ky.—^Elliott V. Commonwealth, 167 S. 
W.2d 703, 292 Ky. 614, cerUorarl 
denied Elliott v. Buchanan, 63 S. 
Ct 1434. 

Miss.—^Lewls V. State, 121 So. 493, 
153 Miss. 759. 

Tex.—Montalvo v. State, 272 S.W. 
130, 100 Tex.Cr. 660. 

69. Cal.—^Ex parte Bracklls, 198 P> 
669, 52 CaLApp. 274. 
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after his appeal had been decided;*^® but where the 
disqualification is, by statute, an absolute bar to 
jury service, the incompetence of the jury cannot be 
waived, and it has been said that relief may be 
brought about by habeas corpus.^l That the jury 
was not fair and impartial is a matter which cannot 
be raised in habeas corpus proceedings.^^ 

Failure to object in the trial court that members 
of the applicant's race were systematically and arbi¬ 
trarily excluded from the jury lists solely because 
of their race or color amounts to a waiver of the 
objection, so that habeas corpus will not lie on the 
ground of such exclusion,'^^ and this rule is par¬ 
ticularly applicable where the alleged denial of pe¬ 
titioner’s constitutional right occurred in a state 
court and the objection is first raised by an appli¬ 
cation for a writ of habeas corpus presented to a 
federal court.74 So the fact that application for a 
writ of error coram nobis was made to, and denied 
by, the state supreme court after the defendant’s 
attorney had deliberately determined not to question 
the panel on this ground at the trial furnishes no 
basis for granting by the federal court of a writ 
of habeas corpusJS 

Failure of the officers charged with the duty of 
making up the jury list to include in the list names 
of women where the prisoner was a woman cannot 
be made the subject of inquiry in habeas corpus 
proceedings.^® 


1. Place of Oonflneznent 

Confinement of a convict in an Improper or unau¬ 
thorized place may be ground for relief, but reasonable 
delay after sentence In removing the prisoner to the 
specified place of confinement, or an authorized transfer 
from one institution to another, affords no ground for 
relief In habeas corpus. 

Confinement of a convict in an improper or un¬ 
authorized place may be ground for relief but 
where the prisoner is in the proper custody and in 
the proper jail it is no ground for relief that under 
the process by which he is detained he could be tak¬ 
en to another, or improper, jail,*^® or even that he 
was in fact transferred to an improper place of con¬ 
finement if he was subsequently retransferred to 
the proper place and held there when the petition 
was presented.*^® The question whether the peni¬ 
tentiary in which a prisoner was confined was such 
de jure cannot be determined on habeas corpus.®® 
The fact that the penitentiary over which one of 
the territories claimed jurisdiction was actually lo¬ 
cated beyond its limits did not warrant the discharge 
of a prisoner.®^ Delay after sentence in removing 
a prisoner to the specified place of confinement is 
ground for relief by habeas corpus if such delay is 
unreasonable, but not otherwise.®® The reasonable¬ 
ness of the delay depends on the circumstances of 
the particular case.®® A transfer from one institu¬ 
tion to another, where authorized by law, is no 
ground for relief in habeas corpus,®^ as where the 
transfer is made for the purpose of discipline,®® or 


TO. Miss.—^Lewls y. State, 121 So. 
493, 153 Miss. 769. 

71. Tex.—Johnson v. State, 84 S.W. 
2d 240, 129 Tex.Cr. 162. 

7a. U.S.—Walker v. Chltty, aCA. 
Wash., 112 F.2d 79. 

73. U.S.—Andrews v. Swartz, N.J., 
16 S.Ct. 389, 156 U.S. 272, 39 L..Ed. 
422—Wood V. Brush, N.Y., 11 S.Ct. 
738, 140 U.S. 278, 35 L.Ed. 605— 
Ex parte Caesar, D.C.Tex., 27 F. 
Supp. 690. 

Qa.—Wllcoxon v. Aldredge, 16 S.E.2d 
873, 192 Ga. 634. 

N.T.—^People ex rel. Mizell y. Wil¬ 
son, 30 N.Y.S.2d 293, 262 App.Dly. 
1067. 

W.Va.—^Ex parte Farmer, 14 S.E.2d 
910, 123 W.Va. 304. 

74. U.S.—^Andrews y. Swartz, N.J., 
16 S.Ct. 389, 156 U.S. 272, 39 L.Ed. 
422—Wood y. Brush, N.Y., 11 S.Ct. 
738, 140 U.S. 278, 36 KEd. 605—Ex 
parte Caesar, D.CTex., 27 F.Supp. 
690. 

76. U.S.—Carruthers y. Reed, C.C.A- 
Ark.. 102 F.2d 933, certiorari de¬ 
nied 69 S.Ct 1047, 307 U.S. 643, 83 
L.Ed. 1623. 


Writ of error coram nobis generally 
see Criminal Law 5 1606. 

78. Or,—Gamer y. Alexander, 120 
P.2d 238, 167 Or. 670, certiorari de¬ 
nied 62 S.Ct. 1281, 316 U.S. 690, 86 
L.Ed. 1761. 

77. N.Y.—^People ex rel. Taye v. 
Palmer, 228 N.Y.S. 286, 132 Mlsc. 
119, affirmed 227 N.Y.S. 875, 223 
App.Dly. 777. 

29 C.J. p 49 note 90. 

Error in sentencing prisoner to con¬ 
finement in one place rather than 
another as ground for habeas cor¬ 
pus see supra § 26. 

One sentenced to hard labor for 
the county but punished by impris¬ 
onment in Jail should be discharged 
on habeas corpus.—^Klrby v. State, 62 
Ala. 51. 

78. Cal.—^Ex parte Bargagliottl, 92 
P. 96, 6 CaLApp. 333. 

79. IlL—^People y. Mallary, 68 N.E. 
508, 196 IlL 682, 88 Am.S.R. 212. 

sa Wyo.—^Klngen y. Kelley, 28 P. 
36, 3 Wyo. 666, 16 L.R.A 177. 

81. U.S.—^In re Chavez, C.C.CaL. 72 
F. 1006. 


82; U.S.—Gorovltz y. Sartalzu D-C. 
Ga., 1 F.2d 602, 603, citing Coxpns 
Juris. 

29 C.J. p 49 note 96. 

Disposition of person where not en¬ 
titled to absolute discharge see 
infra 5 102. 

83. Ala.—^Ex parte Betts. 37 So. 640, 
142 Ala. 68. 

Ga—Jackson y. Baxter, 88 S.EL 819, 
146 Ga 223. 

29 C.J. p 49 note 97. 

84. U.S.—^In re Berman, C.C.AI11., 
80 F.2d 361, certiorari denied Ber^ 
man y. McDonnell, 56 S.Ct. 682, 298 

U. S. 660, 80 L.Ed. 1386. 

N.Y.—People ex rel. Dambroslo v. 
McNeill, 30 N.Y.S.2d 793, 263 App. 
Diy. 748, affirmed 43 N.E.2d 96, 
288 N.Y. 717—People ex rel. Vll- 
lani V. Murphy, 12 N.Y.S.2d 870, 
257 App.Dly. 1020. 

Pa—Commonwealth ex reL Murray 

V. Ashe. 26 A.2d 217, 149 PaSuper. 

22 . 

29 C.J. p 49 note 98. 

85. Kan.—In re Murphy, 63 P. 428, 
62 Kan. 422. 

N.Y.—In re Schlavone. 188 N.Y.S. 

I 884. 
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because of the health or mental condition of the 
prisonerbut the rule is otherwise where the or¬ 
der by which thp prisoner was transferred was 
void.®7 Unfit condition of the jail is no ground for 
relief;®® and a statutory provision authorizing re¬ 
moval on habeas corpus by one in legal custody af¬ 
flicted with a disease to a place where his health 
will not suffer, or release on bail, does not apply 
after conviction.®® The fact that a convict with a 
long prison record was kept segregated from some 
of the other prisoners affords no ground for habeas 
corpus.®® Conveying a prisoner through a foreign 
state to a lawful place of detention is not ground 
for relief while in the foreigpi state.®^ 

m. Mistake in Identity 

One wrongly imprisoned In lieu of another because 
of a mistake in identity may be discharged. 

Where one person is wrongly imprisoned in lieu 
of another by reason of a mistake in identity, re¬ 
lief may be had by habeas corpus.®® 

JL Oppression or Injustice 

Supposed oppression or Injustice resulting from Im¬ 
prisonment Is not ground for relief. 

The mere fact that some supposed oppression or 
injustice may result from the imprisonment is not 
ground for relief on habeas corpus.®® 


0 . Delay in Proceedings 

As a general rule, habeas corpus Ilea to enforce a 
right to a discharge existing by reason of unlawful de- 
lay In the proceedings, but prior application to the trial 
court for a discharge and a denial thereof is generally 
necessary, and the right does not exist after the delay 
has terminated. 

The rights of an accused to a speedy trial at com¬ 
mon law or under constitutional or statutory pro¬ 
visions and to a discharge when such right is vio¬ 
lated are specially considered in Criminal Law §§ 
466-477. Where a right to discharge exists by rea¬ 
son of unlawful delay in holding a preliminary ex¬ 
amination, returning an indictment or information, 
or in bringing accused to trial, habeas corpus lies 
to enforce such right,®^ except in a fe*v jurisdic¬ 
tions where the rule is otherwise.®® Prior appli¬ 
cation to the trial court for a discharge and a denial 
thereof is generally necessary.®® Pending the de¬ 
lay, the remedy by an appeal is not an adequate 
remedy.®*^ Of course, the writ will be denied or the 
prisoner remanded, where there has been no unlaw¬ 
ful delay, and, under the circumstances, the right to 
be discharged on this ground does not exist,®® as 
where a trial could not be had on account of the 
absence of material witnesses for the state who 
were enticed or kept away by defendant®® or were 
prevented from attendance by sickness or inevitable 
accident,^ or where the prisoner had not been com¬ 
mitted during the time he claimed to have been en- 


86L N.T.—^People v. North, 156 N. 

Y.S. 695, 91 Mlsc. 616. 

87. N.T.—^People ex rel. Saia v. Mar¬ 
tin, 46 N.B3.2d 890, 289 N.T. 471, 
reversing 36 N.Y.S.2d 124, 264 

App.Dlv. 928. 

Transfer under nnconstltutionBl stat¬ 
ute ' 

Ill.—^People V. Mallary, 63 N.B. 608, 
.196 Ill. 682, 88 AncLS.K. 212. 

88L —^In re Bills, 91 P. 81, 76 

Kan. 368. 

Fact that no facilities existed at 
penitentiary for other than Identi¬ 
cal treatment of Inmates for correc¬ 
tion and reformation and other in¬ 
mates la not ground for habeas cor¬ 
pus.—^People ex rel. Welch v. Slat¬ 
tery, 38 N.Y.S.2d 11. 

89. Tex.—^Bx parte Smith, Cr., 64 S. 
W. 1062. 

9a Yt.—^In re Honan, 188 A. 890, 
108 Vt. 481. 

91. Wash.—In re Maney, 66 P. 930, 
20 Wash. 609, 72 Am.S.H. 130. 

92. Fla.—^Foster v. Perry, 70 So. 
1007. 71 Fla. 166. 

29 C.J. p 49 note 4. 

Mistake in identity of person sought 
to be extradited as ground Sot dis¬ 
charge see Infra fi 39. 


93. Ohio.—In re McAdams, 21 Ohio 
Cir.Ct 460, 11 Ohio Cir.Dec. 780. 

Vt.—In re Hosley, 22 Vt. 363. 

94. Okl.—^Ex parte Wllkerson, 117 P. 
2d 172, 73 Okl.Cr. 32, certiorari de¬ 
nied Wllkerson v. Barefoot, 62 S. 
Ct. 480, 314 U.S. 697, 88 L.Bd. 567 
—Ex parte Meadows, 112 P.2d 419, 
71 Okl.Cr. 363—^Ex parte Warren- 
burg, 73 P.2d 476, 63 Okl.Cr. 126— 
Manner v. State, 277 P. 670, 43 OkL 
Cr. 156. 

W.Va.—^Ex parte Blankenship, 116 S. 
E. 761, 93 W.Va. 408. 

29 C.J. p 20 note 42 [a] (2), p 50 
note 10. 

Delay in entering or executing sen¬ 
tence see supra § 26. 

Denial of constitutional rights gen¬ 
erally as ground for habeas corpus 
see supra § 16. 

95. N.C.—State v. Webb, 70 S.E. 
1064, 156 N.C. 426. 

29 C.J. p 50 note 11. 

96. Arlz.—Ex parte Douglas, 95 P. 
2d 560, 64 Arlz. 332. 

29 C.J. p 50 note 12. 

Existence of other remedy as bar¬ 
ring relief by habeas corpus see 
supra S§ 7, 8. 

97. Colo.—In re Miller, 180 P. 749. 
66 Colo. 261. 

Ka-n. —In re McMlcken, 18 P. 473, 89 
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Kan. 406, overruling In re Ed¬ 
wards, 10 P. 639, 35 Kan. 99. 

29 C.J. p 50 note 14. 

98. U.S.—^Ex parte Demaurez, C.C.A. 
Wash., 106 F.2d 467. 

29 C.J. p 60 note 15. 

Delay not alTeotlug conviction 
In habeas corpus proceeding con¬ 
viction should not be disturbed be¬ 
cause of delay before warrant was 
issued by state authorities where 
federal authorities were, during such 
time, conducting investigation and 
delay in no way affected conviction. 
—People V. Van Dyke, 267 N.W. 778, 
276 Mich. 32, certiorari denied Van 
Dyke v. State of Michigan. 67 S.Ct 
236, 299 U.S. 608, 81 L.Bd. 448, re¬ 
hearing denied 57 S.Ct. 319, 299 U. 
S. 624, 81 L.Ed. 459. 

Where evidence enpportB conrt’s ac¬ 
tion 

Habeas corpus will be denied If 
reasonable deduction from evidence 
supports trial court’s action in deny¬ 
ing motion to dismiss.—^Ex parte 
Venable. 261 P. 731, 86 Cal.App. 586. 

99. N.D.—Ex parte Morgan, 224 N. 
W. 209, 67 N.D. 763. 

W.Va.—Ex parte Blankenship, 116 
S.B. 761, 93 W.Va. 408. 

1. W.Va.—^Ex parte Blankenship, 
supra. 
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titled to a speedy trial^ and the delay in the prose¬ 
cution was due to unsuccessful efforts to arrest 
him,3 or where a large part of the delay resulted 
from his own application for postponement.^ One 
whose constitutional right to a speedy trial was vio¬ 
lated may be granted relief by habeas corpus, al¬ 
though at liberty on bail, where his motion for dis¬ 
charge is denied and no other remedy is available.^ 
The remedy for illegal confinement by reason of 
erroneous postponements lies at the time of such 
postponements, however, and not after the delay 
has terminated;® and after the prisoner has been 
tried, convicted, and sentenced the remedy for er¬ 
ror in denying a discharge on the ground of unlaw¬ 
ful delay is by appeal, writ of error, or other re¬ 
visory remedy and not by habeas corpus.^ Habeas 
corpus is not available as a matter of right to a 
petitioner awaiting a second trial solely by virtue of 


§ 29 

a statute providing the time for bringing a defend¬ 
ant to trial originally.® Where the trial court has 
a discretion, on good cause shown, to postpone the 
trial or hearing, its exercise of discretion will not 
be reviewed on habeas corpus.® 

Belays in civil proceedings which will prolong an 
imprisonment may be ground for release on habeas 
corpus.^® 

p. Other Matters 

Miscellaneous other matters have been held grounda 
or not grounds for discharge on habeas corpus. 

In addition to the particular defects, errors, or 
irregularities which have been considered supra §§ 
17-29, miscellaneous other matters have been held 
to constitute or not to constitute grounds for the 
discharge of a prisoner on habeas corpus.^^ 


2. Colo.—^Ex parte Russo, 88 F.2d 
953, 104 Colo. 91. 

3. Colo.—^Ex parte Russo, supra. 

4. Ill.—Martino V. Ragen, 29 N.E.2d 
629, 374 111, 342. 

Delay In Issuing coznmltment for 
petitioner's Imprisonment did not 
warrant habeas corpus, where delay 
resulted from his applications for pa¬ 
role and postponement.—^Mlck v. Wil¬ 
son, 287 P. 257, 180 Kan. 536. 

5. Colo.—In re MlUer. 180 P. 749, 
66 Colo. 261. 

Okl.—Ex parte Mingle, 104 P. 68. 2 
OkLCr. 708. 

Nature and sufficiency of restraint 
warranting Interference by ha¬ 
beas corpus see supra SS 9-12. 

Discretion of oourt 

The statute providing that court, 
unless good cause to contrary Is 
shown, must order a prosecution dis¬ 
missed if defendant whose trial has 
not been postponed on his own ap¬ 
plication Is not brought to trial at 
the next term of the court In which 
the Indictment Is triable, vests dis¬ 
cretion In trial court In Initial deter¬ 
mination of whether good cause Is 
shown and In supreme court on ap¬ 
plication for writ of habeas corpus; 
and under statute providing for trial 
of issues In habeas corpus proceed¬ 
ing, supreme court had power, as 
the Justice of the case might re- 
auire, to dispose of habeas corpus 
proceeding to secure discharge of ac¬ 
cused who was out on ball for fail¬ 
ure to bring him to trial at next 
term following filing of Information, 
notwithstanding statute authorizing 
discharge where petitioner by reason 
of events subsequent to the Impris¬ 
onment has become entitled to a dls- 
charga—^Ex parte Rash, Idaho, 134 
P.2d 420. 


6. Cal.—^Ex parte Mazuran, 207 P. I 

609, 67 CaLApp. 411. ] 

29 C.J. p 61 note 19. 

7. XJ.S.—Ex parte Plckerlll, D.C. 
Tex., 44 F.Supp. 741. 

Cal.—Ex parte Venable, 261 P. 731, 
86 Cal.App. 585. 

29 C.J. p 51 note 19. 

a Cal.—^Ex parte Alpine, 265 P. 947, 
203 Cal. 731, 58 A.L.R 1600. 

9. N.D.—^Ex parte Morgan, 224 N.W. 
209, 67 N.D. 763. 

29 C.J. p 51 note 20. 

10. Mass.—Commonwealth v. Whit¬ 
ney, 10 Pick. 434. 

29 C.J. p 51 note 21. 

11. Matters held gronnd for writ 

(1) Prosecution barred by mar¬ 
riage.—Cox v^ Lanier, 66 S.E. 799, 
133 Ga. 682. 

(2) Other Instances. 

29 C.J. p 38 note 39 [b] (1), [d], [f]. 
Matters held not ground for writ 

(1) Alleged Inadequate time for 
preparation of defense.—Common¬ 
wealth ex rel. Aldrich v. Ashe, 26 A. 
2d 211, 149 Pa.Super. 25—29 C.J. p 
33 note 39 [c] (20). (21). 

(2) Apparent discrepancy between 
dates of various steps taken in Jus¬ 
tice's court.—^Bx parte Coder, 44 S.W. 
2d 179, 226 Mo.App. 479. 

(3) Defects In perfecting or pros¬ 
ecuting appeal. 

U.S.—Casebeer v. Hudspeth, C.C.A. 
Kan., 114 F.2d 789, reversed on oth¬ 
er grounds 61 S.Ot. 804, 312 U.S. 
662. 86 L.Ed. 1109, mandate con¬ 
formed to 121 F.2d 914, certiorari 
denied 62 S.Ct. 1272, 316 U.S. 683. 
86 L.Ed. 1755, rehearing denied 63 

S.Ct 23, 317 U.S. 704. 87 L.Ed. - 

—^Moore v. Aderhold, C.C.A.Kan., 
108 F.2d 729. 

Cal.—^Ex parte Leach, 12 P.2d 3, 215 
CaL 636, appeal dismissed Leach 
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V. People of State of California, 

63 S.Ct. 313, 287 U.S. 579, 77 L.Ed. 

508. 

(4) Denial of right to appeal.—^U. 
S. ex rel. McMaster v. Wolters, D.C. 
Tex., 268 F. 69. 

(5) Failure of officials to perform 
their duties.—^People ex rel. Eerner 
V. McKinley, 20 N.E.2d 498, 371 Ill. 
190. 

(6) Insufficiency of search warrant 
and failure of affidavit to Justify Is¬ 
suance of search warrant.—Silvers 
V. White, 8 Alaska 284. 

(7) Irregularity in prison records. 
U.S.—^Woodward v. Bridges, D.C. 

Mass., 144 F. 156. 

P£U—Commonwealth ex rel. Murray 

V. Ashe, 26 A.2d 217, 149 Pa.Super. 

22 . 

(8) Preventing defendant from fil¬ 
ing timely motion for new trial and 
petition for appeal.—Vermillion v. 
Zerbst, C.C.AGa.. 97 P.2d 847. 

(9) Where a prisoner, having es¬ 
caped, has been forcibly seized by 
the governor demanding his extradi¬ 
tion, the federal court will not re¬ 
lease the prisoner where the Illegal 
mode In which he was brought from, 
the state violated no right secured 
by the constitution or laws of the 
United States, but solely concerned 
that state, which might bring the 
parties abducting him to Justice.— 
Mahon v. Justice, Ky., 8 S.Ct. 1204, 
127 U.S. 700, 32 L.Ed. 283. 

(10) The federal court cannot, by 
habeas corpus, release a person held 
for trial in a state court, on the 
ground that he was seized In another 
state, in an Illegal manner, and with¬ 
out compliance with the law regulat¬ 
ing Interstate extradition.—^U. S. v. 
Johnson, D.C., 26 F.Cas.No.15,487, 1 
N.J.L.J. 162. 

(11) Other Illustrations see 29 C. 
J. p 88 note 89 [a], [b] (2), [c], [el. 
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§ 30. Aliens in Custody for Deportation and 
Exclusion 

a. Exclusion 

b. Deportation 

a. Exclusion 

(1) In general 

(2) Extent of review 

(1) In General 

Habeas corpus Is a proper remedy for the review of 
the legality of an order or decision for the exclusion of 
an alien, provided the petitioner has first exhausted his 
remedy by appeal In the administrative proceedings; 
but such review Is limited, and a determination which is 
not arbitrary and which has been reached after a fair, 
Tull hearing will be considered Anal If there Is some 
evidence in support thereof. 

As a general rule, habeas corpus is a proper rem¬ 
edy for the review of the legality of an order or de¬ 
cision for the exclusion of an alien held in custody 
pending determination of his application for admis¬ 
sion into the United States, provided the petition¬ 
er has first exhausted his remedy by appeal as au¬ 


thorized by statute in the administrative proceed¬ 
ings.^® However, such review is of a limited na¬ 
ture, and it is well settled that if a fair, full hear¬ 
ing was given and full opportunity had to present 
evidence, and a question of fact was presented and 
decided, and the action was not arbitrary, then the 
decision of the proper officers affirmed by the de¬ 
partment is final,^^ if there is some evidence to sus¬ 
tain the charge on which the decision is based. 
This is true whatever may be the ground on which 
the right to enter the country is claimed, as well 
where it is citizenship as where it is domicile and 
where the petitioner belongs to a class excepted 
from the exclusion acts.^® So if a fair hearing has 
been had the court on habeas corpus will refuse to 
hear the case on the merits,!^ or reach a determi¬ 
nation contrary to that of the executive department, 
on the basis of new evidence.^® 

Evidence on judicial hearing. In habeas corpus 
proceedings to review denial of an application to 
enter the country, the burden is on the petitioner to 
prove his right to enter.The court may per¬ 


is. U.S.—^Ur. S. ex rel. Berman v. 

Curran, CC,A.N.J., 13 P.2d 96, 

25 C.J. p 700 note 65 [e]—29 C.J. 
p 126 note 19 [b]. 

Wbara aa. appeal lias been taken 
and the decision of the Inspector af¬ 
firmed, It has been held that the 
courts have jurisdiction In habeas 
corpus.— SiTg parte Fong^ Tim, D.C.N. 
Y., 134 F. 938. 

18. Alaska.—^Pestereff v. Reed, 7 
Alaska 644. 

2 C.J. p 1108 note 98. 

14. U.S.—^Flynn ex reL Lam Shuey 
Sen V. TUUngrhast, C.C.AMaa8., 
35 F.2d 506—^Mason ex rel. Lee 
Wing You V. Tllllnghast, C.C.A. 
Mass., 27 F.2d 680—Fong Tan Jew 
ex reL Chin Hong Fun v. Tilling^ 
hast, C.C.A.Mass., 24 F.2d 632—Ju 
Wah Son v. Nagle, O.C.A.Cal., 17 
F.2d 737—^Moy Mon Duck v. John¬ 
son, D.C.Maas., 16 F.2d 128, af¬ 
firmed, C.C.A, Moy Deng Toy ex 
rel. Moy Mon Duck v. Johnson, 16 
F.2d 139—U. S. ex rel. Katnic v. 
Relmer, D.C.N.Y., 25 F.Supp. 925 
—U. S. V. Tod. C.aA.N.Y., 294 F. 
628. 

2 C.J. p 1108 note 95. 

Review of questions of fact see In¬ 
fra subdivision a (2) (b) of this 
section. 

Prejudice of board of review 
Applicant for admission having 
>ia 4 fair trial before board of spe¬ 
cial Inquiry, prejudice of board of 
review, which reached same conclu¬ 
sion, did not give court jurisdiction 
to review on the merits.—^Damon ex 


rel. Lew Goon Wong v. Johnson, C. 
C.A.MasB., 13 F.2d 285, affirming, D. 
C, 13 F.2d 284. 

15. U.S.—Horn Ark v. Carr, C.C.A. 
CaL, 106 F.2d 607—Wong Wey v. 
Johnson, C.C.A.MaBB., 21 F.2d 963. 
rehearing denied 23 F.2d 826, cer¬ 
tiorari denied Wong Wey ex rel. 
Wong Cheu Dong v. Johnson, 48 
S.Ct 628, 277 U.S. 692, 72 L.Ed. 
1004—^Bx parte Wong Suey Sem, 
D.C.Wash., 20 F.2d 148—Jew Bok 
V. Nagle, C.C.A.Cal., 7 F.2d 872— 
White V. Young Yen. C.C.A.Cal., 278 
F. 619. 

2 C.J. p 1109 note 96. 

Xntalllglbla reooid 
While court does not pass on 
weight of evidence. It must have In¬ 
telligible record before It to deter¬ 
mine whether there Is any evidence 
to support the findings.—^U. S. ex 
rel. Papa v. Day, D,C.N.Y., 45 F.2d 
486. 

la U.S.—U. S. ex rel. Sclmeca v. 

Husband. C.C.A.N.T., 6 F.2d 967. 
2 C.J. p 1109 note 98. 

17. U.S.—O’Connell ex rel. Kwong 
I Han Foo v. Ward, C.C.A.Mass., 126 
F.2d 615, affirming, D.C., 38 F.Supp. 
689—Wong Wey v. Johnson, C.C.A. 
Mass., 28 F.2d 326, denying rehear¬ 
ing 31 F.2d 963, and certiorari de¬ 
nied Wong Wey ex rel. Wong Cheu 
Dong V. Johnson, 48 S.Ct 528. 277 
U.S. 592, 72 L.Bd. 1004. 

la U.S.—^U. S. V. Husband, C.C.A. 
N.Y., 6 F.2d 967. 
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19. U.S.—U. S. ex rel. Polymeria v. 

Trudell, 52 S.Ct. 143, 284 U.S. 279. 

76 L.Ed. 291, affirming, C.C.A., 49 

F.2d 730, certiorari granted 62 S. 

Ct. 13. 284 U.S. 601. 76 L.Ed. 516— 

Ex parte Kalchlro Sugimoto, D.C. 

Cal., 33 F.2d 926, affirmed, C.C.A.. 

Kalchlro Sugimoto v. Nagle, 38 F. 

2d 207, certiorari denied 50 S.Ct. 

851, 281 U.S. 745, 74 L.Ed. 1158. 

Bara allegation of citiaenshlp in 
petition for writ of habeas corpus Is 
Insufficient to sustain burden of 
proving claimed relationship. In ab¬ 
sence of evidence supporting allega¬ 
tion.—^Hoo Gan Tze v. Haft, C.C.A 
Cal., 67 F.2d 284. 

BvldeiLce held anffiolexit 

(1) To establish citizenship of fa- 
I ther of aliens seeking admission as 
^ sons of native-born citizen.—Chin 
Wing Goon v. Johnson, C.C.A.Mass., 
20 F.2d 116. 

(2) To support decision of admin¬ 
istrative authorities that alien was 
not minor at time of arrival.—Sulli¬ 
van ex rel. Chiu Glng Wah v. Tllling- 
hast, C.C.A.Mass.. 81 F.2d 570. 

(8) To sustain order denying ap¬ 
plication for admission Into United 
States.—^Lim Tung Noy v. Nagle, C. 
C.ACal., SO F.2d 650. 

Bvldeiioe held lUBUffloleiit to war¬ 
rant finding that order excluding ap¬ 
plicant for admission proceeded from 
determination not to give fair hear-i 
Ing.—^U. S. ex reL Fong Lung Sing 
V. Day, C.C.A.N.Y., 87 F.2d 36, revers¬ 
ing, D.C., 29 F.2d 619. 
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mit the introduction of testimony and other evi¬ 
dence on the fairness of the administrative hearing 
accorded the petitioner,20 but evidence affecting the 
merits of the case will not be admitted where it 
has not been established that the petitioner has not 
received a fair hearing and the court is therefore 
without jurisdiction to pass on the merits.2i 

(2) Extent of Review 

(a) In general 

(b) Questions of law and fact 
(a) In General 

The determination of the Immigration authorities 
may be reviewed to determine whether the conduct and 
findings conform to the requirement of the statute, 
whether there has been a denial of a fair hearing, and 
whether there has been an abuse of discretion. 

While proceedings by habeas corpus to review an 
order of exclusion cannot perform the function of 
a writ of error or appeal, courts are not forbidden 
to consider whether the conduct and findings of 
the administrative body conform to the require¬ 
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ments of the immigration law.22 As a rule, it is 
only when the administrative oflScers do something 
outside the act or omit something required by the 
act that judicial interference is warranted,23 and 
jurisdiction to review proceedings on habeas corpus 
exists when, and only when, there has been denial 
of a fair hearing before the immigration authori¬ 
ties, or abuse of discretion.24 

Fair hearing of an alien^s right to enter the Unit¬ 
ed States, within the rules as to review on habeas 
corpus, means a hearing before the immigration of¬ 
ficers in accordance with the fundamental principles 
that inhere in due process of law,25 To constitute 
a fair hearing, the alien must be given an oppor¬ 
tunity to be heard26 in the district in which the ar¬ 
rest is made.27 Such hearing, moreover, must be 
granted and conducted in good faith,28 the alien 
must be advised of his right to be represented by 
counsel,29 and he must not only have a fair oppor¬ 
tunity to present evidence in his favor®® but must 
also be apprised of the evidence against him.®! 
Further there must be a bona fide decision,32 the 


20. U.S.—O'Connell ex rel. Kwon? 
Han Foo v. Ward, G.C.A.Mass., 126 
F.2d 616, affirmln^r, D.C., 38 F.Supp. 
689. 

Discrepancies la. certificate 
In proceedlngr to obtain release of 
one seeking to enter the country on 
the ground that he was born therein, 
discrepancies in a certificate of bap¬ 
tism were held so trifling and self- 
explanatory that they must be dis¬ 
carded as matter of law.—^U. S. v. 
Tod, C.C.A.N.T., 296 F. 346. 

Original record 

Where record disclosed nothing In¬ 
dicating that immigration officials de¬ 
nied alien a fair hearing, or acted aiv 
bltrarlly or abused their discretion, 
court was not required to call for 
original record; failure to consider 
such record was not error particular¬ 
ly where counsel for petitioner failed 
to amend petition to Include portion 
of record on which he Intended to re¬ 
ly.—Gran Tze v. HaflE, C.C.A.Cal., 67 F. 
2d 234. 

21- U.S.—O'Connell ex rel. Hwong 
Han Foo v. Ward, C.C.A.Mass.. 126 
F.2d 616, affirming, D.C., 38 F.Supp. 
689. 

22 . U.S.—^U. S. ex rel. Berman v. 
Curran, aC.A.N.J., 13 F.2d 96. 

23. U.S.—^Prentls v. Cosmas, HL, 196 
F. 372, 116 C.aA. 419. 

2 aj. p 1109 note 99. 

2fii U.S.—O'Connell ex rel. Kwong 
Han Foo v. Ward, C.C.A.Masa, 126 
F.2d 616, affirming, D.C., 38 F. 
Supp. 689—Lium Sha You v. U. S., 
C.C.A.Hawall, 82 F.2d 83—^Yep Suey 


Ning V. Berkshire, C.C.A.Cal., 73 F. 
2d 746—Flynn ex rel. Young Quong 
On V. Tillinghast, C.C.A.Mass.. 63 
F.2d 729—Tillinghast v. Flsmn ex 
rel. Chin King. C.C.A.Masa, 38 F. 
2d 6, reversing, D.C., Flynn ex rel. 
Chin King v. Tillinghast, 32 F.2d 
869, and certiorari denied 60 S.Ct. 
467, 281 U.S. 768. 74 L.Ed. 1176— 
U. S. ex rel. Squillarl v. Day, C.C. 
A.N.J., 36 F.2d 284—Wong Wey v. 
Johnson, C.C.A.Mass.. 23 F.2d 326, 
denying rehearing 21 F.2d 963, and 
certiorari denied Wong Wey ex rel. 
Wong Cheu Dong v. Johnson, 48 
S.Ct. 628, 277 U.S. 692, 72 L.Ed. 
1004—Chin Wing Goon v. Johnson, 
C.C.A.Mas8., 20 F.2d 116—U. S. 
ex reL Metassarakis v. Keimer, D. 
C.N.Y., 8 F.Supp. 82—^U. S. v. Cur¬ 
ran, C.C.A.N.Y., 297 F. 946— 

Hughes V. U. S., C.C.A.Pa, 296 F. 
800, affirming, D.C., U. S. v. 
Hughes, 289 F. 808—White v. Wong 
Quen Luck, CaL, 243 F. 647, 166 
C.C.A. 246. 

2 C.J. p 1109 note 1. 

Other statements of mle 

(1) On habeas corpus, question for 
determination is whether conclusions 
of immlgn:‘atlon tribunals were unrea¬ 
sonable and arbitrary.—Jew Yet 
Wing V. Tillinghast. D.C.Masa. 37 F. 
2d 616. 

(2) “Our review is limited to the 
substantial fairness of the proceed¬ 
ings, which need only Insure oppor¬ 
tunity to the applicant to make his 
V.iw»of and to know what evidence 
he has to meet, and disclose some 
evidence which more than colorably 
supports the result”—^U. S. ex rel. 
Fong Lung Sing v. Day, aaA.N.Y:, 
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37 F.2d 36, 87, reversing, D.a, 29 F. 
2d 619. 

25. U.S.—Ex parte Petkos, D.C. 
Mass., 212 F. 275, reversed on oth¬ 
er grounds, C.C.A., 214 F. 978. 

Absenoe of fidend or relative 
In a habeas corpus proceeding in¬ 
voked for the benefit of an alien 
Chinese, whose hearing was without 
due process of law because of the 
absence of a Mend or relative, the 
federal district court must hear the 
cane on the merits and determine 
whether or not relator should be ad¬ 
mitted into the United States.—U. S. 
V. Dunton, D.C.N.Y., 288 F. 959. 

26. U.S.—Chin Yow v. U. S., CaJ., 28 
S.Ct. 201, 208 U.S. 8, 62 L.Ed. 369. 

2 C.J. p 1109 note 3. 

27- U.S.—^U. S. v. Chin Tong, La., 
192 F. 486, 112 CC.A. 647. 

2 C.J. p 1109 note 4. 

28L U.S.—In re Can Pon, Wash., 168 
F. 479, 93 C.C.A. 636. 

29. U.S.—^Roux V. Commissioner of 
Immigration at Port of San Fran¬ 
cisco, CaL, 203 F. 413, 121 aOA. 
523. 

2 C.J. p 1110 note 6. 

30. Cal.—Chin Yow v. U. Si, CaL, 28 
S.Ct. 201, 208 U.S. 8, 52 L.Ed. 369. 

2 C.J. p 1110 note 7. 

31. U.S.—^Ex parte Petkos. D.C. 
Mass., 212 F. 276, reversed on oth¬ 
er grounds, C.C.A., 214 F. 978. 

32. U.S.—^U. S. v. Wong Chung, D.C. 
N.Y.. 92 F. 141. ’ 

•2 aj. p 1110 note 9. 
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question presented must be actually passed on,®3 and 
the decision must be based on some evidence.34 

An alien given by the law a right of appeal may, 
by habeas corpus, invoke the powers of a court for 
the enforcement of such right,®® and when the pro¬ 
ceedings before the immigration officers indisputably 
show that they are acting without jurisdiction,®® 
as where it appears as matter of law that the relator 
is not an alien or that he is not within the inhibi¬ 
tion of the statute,®*^ relief may be had by writ 
of habeas corpus. This is also true where an alien 
is excluded under a fundamentally erroneous view 
of the law.®® 

Denial of a fair hearing cannot be established by 
proving that the decision was wrong,®® that there 
were irregularities in the order of arrest,that the 
rules of evidence as applied in courts of law were 
violated,that the commissioner and department 
refused to accept certain sworn statements as true 
even though no contrary or impeaching testimony 
was introduced,42 that a further medical examina¬ 
tion to determine the age of relator was refused,43 
that additional evidence was admitted after the pe¬ 
titioner had been advised that the case was closed,44 
or that there was no sworn testimony taken or any 
record of the testimony or of the decision, no for¬ 
mal complaint or pleadings being required ;45 nor 


is every abuse of authority reviewable provided -a 
hearing is given and certain elementary procedural 
rights are observed.4® 

(b) Questions of Law and Fact 

While the courts on habeaa corpus will not review 
the administrative determination on questions of fact, 
such as with respect to a finding that the alien Is within 
the excluded classes, the decision of the immigration au¬ 
thorities on questions of law are not conclusive on the 
courts. 

While the determination of the immigration au¬ 
thorities on all questions of fact affecting the right 
of an alien to enter or remain in the United States 
is final,47 it is well settled that their decisions on 
questions of law are not conclusive on the courts 
which have power to grant relief to an individual 
aggrieved by an erroneous decision of a legal ques¬ 
tion by a department officer.48 Thus the questions 
whether the law does vest such officers with the 
power of final decision4® and whether they are 
proceeding according to law®® are judicial questions 
which may be inquired into on habeas corpus. The 
further question as to whether accused was granted 
a hearing in fact on the charge for which he is 
held in custody is likewise open to judicial inquiry.®^ 

It has been held that the executive officers’ de¬ 
termination of fact is not subject to review even 


33. U.S.—Ex parte Ow Guen, B.C. 
Vt, 148 F. 926. 

2 C.J. p 1110 note 10. 

34. U.S.—Chin Wing CJoon v. John¬ 
son, C.C.A.Ma6a., 20 F.2d 116. 

2 aj. p 1110 note 11. 

35. U.S:—^Ex parte Taule Shee, D.C. 
Gal., 218 F. 266. 

2 C.J. p 1110 note 12. 

Authority to hear appeal 

A person, excluded from entry by 
local officers, may raise the question 
by petition for a writ of habeas cor¬ 
pus whether an appeal taken by him 
was determined by one having legal 
authority.—^Ex parte Tsule Shee, su¬ 
pra. 

3A U.S.—Ex parte Watchom, C.C. 

N.T., 160 F. 1014. 

2 C.J. p 1110 note 13. 

37. U.S.—Jew Mook ex rel. Jew 
Wing LiUng v. Tlllinghaat, C.C.A. 
Mass., 86 F.2d 89. 

2 C.J. p 1110 note 14. 

3& U.S.—^Ex parte Ver Fault, QCLA 
N.T.. 86 F.2d 113. 

2 C.J. p 1110 note 15. 

Srror of law which preoludes liu 
vastlgatiou of essential facts on 
hearing to determine whether alien 
is entitled to admission makes the 
hearing unfair and Justifies Judicial 
Intervention on habeas corpus no less 
than does a mistake of law which 


results in an erroneous decision.— 
Ex parte Yer Fault, supra. 

39. U.S.—O'Connell ex rel. Ewong 
Han Foo v. Ward, C.C.AMass., 126 
F.2d 615, affirming, B.C., 88 F.Supp. 
689. 

2 C.J. p 1110 note 17. 

40 . U.S.—U. S. v. Williams, N.T., 
200 F. 538, 118 C.C.A 682. 

41. U.S.—^Ex parte Joyce, D.C.Mas8., 
212 F. 282. 

42. U.S.—Chin Tow v. U. S., Cal., 
28 S.Ct. 201, 208 U.S. 8, 62 L..Ed. 
369. 

Philippine.—Jao Igco v. Shuster, 10 
Philippine 448. 

43- U.S.—Horn Ark v. Carr, C.C.A 

Cal., 106 F.2d 607. 

4A U.S.—^In re Rhagat Singh, D.C. 
Cal., 209 F. 700. 

45. U.S.—^In re Jem Tuen, D.C. 
Mass., 188 F. 360. 

4a U.S.—U. S. V. Williams, C.C.N, 
T., 190 F. 686. 

2 C.J. p 1111 note 23. 

47- U.S .—Yep Suey Nlng v. Berk¬ 
shire, G.C.ACal., 78 F.2d 745—U. 
S. ex rel. Chin Cheung Nal v. Cor¬ 
el, D.aKY.p 56 F.2d 360, affirmed. 
aC.A, 64 F.2d 1022—U. S. ex rel. 
Squlllarl v. Day. C.G.AN.J., 35 F. 
2d 284-^u Wah Son v. Nagle. QC. 
A-Cal., 17 F.2d 737—U. S. ex rel. 
Markin ▼. Curran, C.aAN.T., 9 F. 
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2d 900, certiorari denied 46 S.Ct. 
348, 270 U.S. 647, 70 L.Bd. 779— 
Ng Hln Fook v. Johnson, D.C. 
Mass., 299 F. 618—U. S. v. Com¬ 
missioner of Immigration at Port 
of New York, C.C.A.N.T., 298 F. 
449. 

2 C.J. p 1111 note 24. 

Escape from rdUgious perseontloiL 
Whether or not alien had come to 
the United States to escape religious 
persecution was a question of fact, 
and, like other questions of fact, was 
for the Immigration authorities and 
not for the court In habeas corpus 
proceeding to obtain a release.—U. S. 
V. Tod, C.C.A.N.T., 294 F. 628. 

4A U.S.—^Bx parte Ver Fault, C.C. 
AN.Y., 86 F.2d 113—^Bx parte Chiu 
Shee, D.C.Mass., 1 F.2d 798. 

2 C.J. p 1111 note 25. 

Statutory coustmotloiL 

Right to enter, dependent on stat¬ 
utory construction, Is question of law 
reviewable on habeas corpus.—John¬ 
son V. Keating ex reL Tarantino, C.C: 
AMass., 17 F.2d 60. 

49. Pa.—Rodgers v. U. S., Pa., 167 
F. 881, 86 C.C.A 79. 

2 C.J. p 1111 note 26. 

50. U.S.—U. S. ex reL Berman v. 
Curran, C.CJLN.J., 18 F.2d 96. 

2 aJ. p 1111 note 27. 

51. U.S.—Davies v. Manolls, 111, 179 
F. 818, 108 aC.JL 810. 
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though the evidence on which they acted is incom¬ 
petent or inconclusive,but there is also authority 
holding that the court on habeas corpus may and 
should consider the competency and legal admissi¬ 
bility of the testimony against petitioner to deter¬ 
mine whether or not he has had a fair and impartial 

hearing.®^ 

Alienage and citizenship. According to some de¬ 
cisions, whether the person excluded is an alien im¬ 
migrant is a question reviewable by the courts on 
habeas corpus.Generally, however, the question 
of citizenship is one for the determination of the 
immigration officials, in so far, at least, as such de¬ 
termination depends on conclusions which may be 
reached on disputed questions of fact.55 

Whether within excluded classes. The finding of 
fact that the alien is within the excluded classes,®® 
-as that he is an anarchist,®*^ or is likely to become 
a public charge,®® or has imported a woman for 
immoral purposes,®® or has been convicted of a 
crime involving moral turpitude,®® or is afflicted 


with idiocy®^ or a loathsome or contagious dis¬ 
ease,®® or was assisted to come by another,®® is 
conclusive and cannot be reviewed by the courts on 
habeas corpus if there is any evidence to support 
it. However, the facts found must bring the alien 
within the excluded classes.®^ 

b. Deportation 

While habeas corpus Is a proper remedy to review 
the legality of proceedings for deportation of aliens 
provided all administrative remedies have first been 
exhausted, the courts are generally bound by the ad¬ 
ministrative determination and may only consider wheth¬ 
er there was a denial of a fair hearing, whether there 
was an abuse of discretion or application of an erroneous 
rule of law, and whether the finding was supported by 
some evidence. 

As a general rule habeas corpus is a proper rem¬ 
edy to review proceedings for deportation of aliens 
and to ascertain whether jurisdiction has been 
therein exceeded,®® but the writ lies only after an 
order of deportation has been made,®® and after all 
administrative remedies have been exhausted.®*^ An 
I order of deportation must be sustained on habeas 


52. U.S.—Ex parte Watchom, C.C.N. 

T., 160 F. 1014. 

2 C.J. p 1109 note 97, 

j63. U.S.—Hangres v. Wliltfleldl, D.C. 

Iowa, 209 F. 675. 

2 C.J. p 1109 note 97 [a] (2). 

54. U.S.—In re Neuwlrth, C.C.N.Y., 
123 F. 847—^In re D1 Simone, D.C. 
La., 108 F. 942—U. S. v. Burke, 
C.C.Ala., 99 F. 896. 

56. U.S.—Tsutako Murakami v. Bur¬ 
nett, C.C.A.Cal.. 63 F.2d 641—Ex 
parte Yoshlmasa Nomura, C.C.A. 
Cal., 297 F. 191. 

2 C.J. p 1109 note 98, p 1111 note 31. 

WelglLt of testimony on Issue of 
citizenship may not be reviewed by 
court.—^Hom Ark v. Carr, C.C.ACaL, 
106 F.2d 607. 

• dtlsenslLlp not claimed 

Judicial determination of Issue of 
citizenship Is unnecessary where the 
facts were conceded and no claim of 
citizenship was made and supported 
by substantial evidence.—^U. S. ex 
rel. Garos v. Relmer, D.C.N.Y., 24 F. 
.Supp. 869, affirmed, C.C.A., 97 F.2d 
1019, certiorari denied 69 S.Ct. 243, 
306 U.S. 660, 83 L.Ed. 420. 

.66. U.S.—Prentls v. Cosmas, IlL, 196 
F. 872, 116 C.C.A. 419. 

Physical defect 

In habeas corpus proceeding by 
aUen, it was improper for the court 
to hold another hearing as to wheth¬ 
er the alien had an excluding physi¬ 
cal defect similar to that held by 
board of special inquiry; but the 
.court should merely have ascertained 
-what department of labor bad done, 
and declared whether or not the de- 
partment had exceeded Its Jurisdic¬ 


tion.—^U. S. v. Commissioner of Im¬ 
migration, C.C.AN.Y., 3 F.2d 661. 

57. U.S.—U. S. V. Williams, N.Y., 24 
S.Ct 719, 194 U.S. 279, 48 L.Ed. 
979. 

58. U.S.—^Tullman v. Tod, C.C.A.N. 
Y., 294 F. 87. 

2 aj. p 1111 note 84. 

59. U.S.—Lewis V. Frick, Mich., 34 
S.Ct 488, 233 U.S. 291, 58 L.Ed. 
967. 

60. U.S.—Prentls v. Stathakos, Ill., 
192 F. 469, 112 CCA. 607. 

61. U.S.—^U. S. V. Rodgers, D.C.Pa., 
182 F. 274, affirmed 186 F. 334, 107 
C.C.A. 462. 

62. U.S.—^U. S. ex rel. Frumcair v. 
Relmer, D.C.N.Y., 26 F.Supp. 562— 
Hughes V- U. S., C.C.A.Pa., 296 F. 
800, affirming, D.C., U. S. v. 
Hughes, 289 F. 808. 

2 C.J. p 1111 note 38. 

63. U.S.—^U. S. V. Rodgers, Pa., 191 
F. 970, 112 aC.A. 382. 

64. U.S.—Ex parte Gregory, D.C. 
Wash., 210 F. 680. 

65. U.S.—U. S. ex rel. Murphy v. 
McCandless, D.C.Pa., 40 F.2d 643, 
reversed on other grounds, C.C.A, 
McCandless v. U. S. ex rel. Mur¬ 
phy, 47 F.2d 1072—Ex parte Ed- 
mead, D.C.Masa, 27 F.2d 438, va¬ 
cated on other grounds, C.C.A, Tll- 
linghast v. Edmead, 31 F.2d 81— 
U. S. v. Tod. C.CJLN.Y., 290 F. 78 
—Sibray v. U. S., C.CA.Pa., 282 F. 
795. 

D.C.—Kabadlan v. Doak, 66 P.2d 202, 
62 APP.D.C. 114, certiorari denied 
Eiowal V. Perkins, 54 S.Ct 76, 290 

U. S. 661, 78 L.Ed. 672, Elabadlan 

V. Perkins. 64 S.Ct 76, 290 U.S. 661. 
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78 L.Ed. 672, Abraham v. Perkins. 
64 S.Ct 76, 290 U.S. 661, 78 L.Ed. 
572, Polombo v. Perkins, 54 S.Ct. 
76. 290 U.S. 661, 78 L.Ea. 672. Spl- 
ca v. Perkins. 54 S.Ct 76, 290 U.S. 
661, 78 L.Ed. 672, and Petlkas v. 
Perkins, 64 S.Ct 76, 290 U.S. 661, 
78 L.Ed. 672—^Poliszek v. Doak, 67 
P.2d 430, 61 App.D.C. 64. 

2 C.J. p 1112 notes 44-46. 

Detention of enemy aliens see Infrp 
§ 50. 

Judicial review of deportation pro¬ 
ceedings generally see Aliens §§ 
106-110. 

Hearing 

U.S.—^Ex parte Zavala, D.C.Tex,, 298 
F. 644. 

68. U.S.—U. S. V. Parson, D.C.Cal., 
22 F.Supp. 149. 

D.C.—Implrlale v. Perkins, 66 F.2d 
805, 62 APP.D.C. 279, certiorari de¬ 
nied 54 S.Ct 126, 290 U.S. 690, 78 
L.Ed. 594. 

Beopenlng of case 

A warrant of deportation was not 
affected by the reopening of the case 
by the immlgrratlon officer after a 
writ of habeas corpus was issued, so 
as to prevent a review In habeas 
corpus, where It did not appear that 
the reopening of the case was for 
the purpose of correcting the find¬ 
ings and warrant, as they had been 
made, to meet any condition shown 
by the evidence.—^Bx parte T. Na- 
gata, D.aCaL, 11 P.2d 178. 

67. U.S.—^U. S. ex reL Petersen v. 
Commissioner of Immigration, D.C. 
N.Y., 1 F.Supp. 736. 

Alaska.—^Pestereff v. Reed, 7 Alaska 
644. 
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corpus, if at all, on the ground acted on by the im¬ 
migration officers.®^ 

Review by habeas corpus of deportation proceed¬ 
ings ordinarily extends and is confined to a deter¬ 
mination of the legality of the detention of peti¬ 
tioner.®® As a rule, the courts are bound by the ad¬ 
ministrative determination and have no jurisdiction 
to grant the writ or to review the proceedings ex¬ 
cept to ascertain whether there was a denial of a 
fair hearing, whether there was an abuse of dis¬ 
cretion, whether the finding was supported by evi¬ 
dence, and whether there was an application of an 


erroneous rule of law by the immigration officials.'^® 
So a court may not try the merits of the cause de 
novo,^i and it cannot consider whether the deter¬ 
mination was right or wrong.*^2 

Likewise the proceeding by habeas corpus does 
not in the broad sense bring before the court a 
review of the evidence, and findings of fact by the 
immigration authorities are ordinarily conclusive, 
if supported by some evidence.*^® However, it is 
open to the court to ascertain whether there is any 
evidence to sustain the finding. 

It follows from the foregoing rules that habeas 


la tlie aliseiLoa of exceptional olr- 
onmstances, habeas corpus proceed- 
IxiiT to prevent deportation is pre¬ 
mature if proceedings are still pend¬ 
ing before the commissioner of Immi¬ 
gration.—^U. S. ex rel. Loucas v. Com¬ 
missioner of Immigration, D.C.N.T., 
49 F.2d 473. 

68. U.S.—^Ex parte Turner. D.C.Cal., 
10 F.2d 816. 

68. U.S.—Raftery ex reL Glacomazzl 
V. Tilllnghast, D.C.Mass.. 38 F.2d 
499, affirmed, C.C.A., 63 F.2d 97— 

U. S. V. Curran. C.C.A.N.T.. 297 F. 
946. 

70. U.S.—U. S. ex rel. Vajtauer v. 
Commissioner of Immigration at 
Port of New York, N.Y.. 47 S.Ct. 
302. 273 U.S. 103. 71 L.Bd. 560, af¬ 
firming, D.C. U. S. ex rel. Vaj¬ 
tauer V. Curran, 16 P.2d 127—Tom 
Wing Art v. Carmichael, C.C.A.Cal., 
117 F.2d 168, certiorari denied 61 
S.Ct 1109, 313 U.S. 595. 86 L.Bd. 
1548, rehearing denied 62 S.Ct 54, 
314 U.S. 708, 86 KEd. 665—Daska- 
lofC V. Zurbrlck, C.C.A.M:ich., 103 F. 
2d 679—Channan Singh y. Half, C. 
.C.A.Cal.. 103 F.2d 308—Kielema v. 
Crossman. C.C.A.Tex.. 103 F.2d 292 
—Singh Y. District Director of Im¬ 
migration at San Francisco. CC.A. 
Cal., 96 F.2d 969—U. S. ex reL Dop- 
ico V. Revell. C.C.A.Md., 73 F.2d 
221—^Palmer v. Ultimo, C.C.A.Ind.. 
69 F.2d 1, certiorari denied Ultimo 

V. Palmer. 55 S.Ct 81. 293 U.S. 
670, 79 Ij.Ed. 669—^Lindsey v. Do¬ 
bra., C.C.A-Tex,, 62 F.2d 116, re¬ 
versing, D.C., U. S. ex rel. Dobra 
V. Lindsey, 51 F.2d 141, certiorari 
denied Dobra v. Lindsey, 53 S.Ct. 
397. 288 U.S. 606, 77 L.Ed. 981— 
U. S. ex rel. Mastoras v. McCand- 
less. C.C.A.N.J., 61 P.2d 366—Mur¬ 
doch V. Clark. C.C.A.R.I., 53 F.2d 
155—Saksagansky v. Weedln, O.C. 
A.Wash., 53 P.2d 18—U. S. ex rel. 
Alther V. McCandless, C.CA.Pa». 46 
F,2d 288—^Popa v. Zurbrlck. C.C.A. 
Mich., 46 F.2d 688—Chin Fong ex 
reL Nge Ark Lai v, Tilllnghast. C. 
C.A.Mass.. 27 F.2d 217—U. S. ex 
rel. Mandel v. Day. D.C.N.Y., 19 F. 
2d 520—Gllkas v. Tomlinson, D.C. 

> Ohio, 49 F.Supp. 104—Schenck ex 
ret Chow Fook Hong y. Ward. D. 


C. Masa.. 24 F.Supp. 776—U. S. ex 
ret Matterazza v. Fogarty, D.C.N. 
Y., 13 F.Supp. 403—U. S. ex rel. 
Patrlcola v. Kamuth, D.C.N.Y., 9 
F.Supp. 961—^Bx parte Garcia* D.C. 
Tex., 2 F.Supp. 966—^U. S. ex rel. 
Williams v. Bamuth, D.C.N.Y., 2 F. 
Supp. 816—^U. S. ex rel. Dean, for 
and on behalf of Mahfood v. Reyn¬ 
olds, D.C.Ind., 2 F.Supp. 290, re¬ 
versed on other grounds. C.C.A., 
Reynolds v. U. S. ex rel. Dean, 68 
F.2d 346, certiorari denied U. S. 
ex rel. Dean in Behalf of Mahfood 
v. Reynolds, 54 S.Ct 628. 291 U.S. 
679, 78 L.Bd. 1067—U. S. v. Tod, 

D. C.N.Y.. 300 F. 917, affirmed, C.C. 
A., 300 F. 918—^Hoey Lum Qung 
V. Johnson, C.C.A.Ma8s.. 299 F. 
246—^Antolish v. Paul. C.C.A-W18., 
283 F. 967. 

2 C.J. p 1112 note 47. 

Presumption of regnlarlty 

On habeas corpus, deportation or¬ 
der will be presumed regrular and 
sustained, If supported by any view 
of evidence.—^Ex parte Turner, D.C. 
Cal., 10 F.2d 816. 

71. U.S.—^Kessler v. Strecker. La., 
59 S.Ct 694, 307 U.S. 22, 83 L.Bd. 
1082, modifying, C.C.A., Strecker v. 
Kessler, 95 F.2d 976, rehearing de¬ 
nied 96 F.2d 1020, certiorari grant¬ 
ed Kessler v. Strecker, 59 S.Ct. 102, 
306 U.S. 687, 83 L.Ed 371—Nlcoll 
V. Briggs, C.aA.Kan., 83 F.2d 376 
—^U. S, ex rel. Sogolow v. Kamuth, 
D.C.N.Y., 28 F.2d 281. 

72. U.S.—Gonzales v. Zurbrlck, C.C. 
A.Mlch., 45 F.2d 984. 

73. U.S.—Del Castillo v. Carr, C.C. 
A.Cal., 100 P.2d 338—Hays v. Za^ 
harlades, C.C.A.Iowa, 90 F.2d 3, re¬ 
versing,' D.C., Pajitazes v. Hays, 16 
F.Supp. 1063, appeal dismissed, C. 
C.A., Hays v. Pantazes, 89 F.2d 
1009, certiorari denied Zaharladls 
V. Hays, 58 S.Ct. 119, 802 U.S. 734, 
82 L.Ed. 667—Branch v. CahUl, C 
C.A.CaL, 88 F.2d 545—Keltaro Kar- 
amoto V. Burnett, C.C.A.Cal., 68 F. 
2d 278—^U. S. ex rel. Glacone -v. 
Corel, C.CA.N.Y., 64 F.2d 18—Berk- 
man V. Tilllnghast, CC.A.Mass., 68 
F.2d 621—U. S. ex ret Llebmann 
V. Flynn, D.C.N.Y., 16 F.2d 1006. 
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affirmed, C.C.A., U. S. ex rel. Leib- 
man v. Flynn, 28 F.2d 1022—U. S. 
ex rel. Femlna v. Curran, C.C.A.N. 
Y., 12 F.2d 639—^Ex parte Garcia,, 
D.C.Tex. 2 F.Supp. 966—^U. S. v. 
Tod, D.C.N.Y., 300 F. 917, affirmed, 
C.C.A., 300 F. 918—^Dea Hong v. 
Nagle, C.C.A.Cal., 300 F. 727—^An- 
tollsh V. Paul, C.C.A.Wia., 283 F. 
957. 

Extent of review 

Court reviews testimony only to 
extent that It sheds light on fair¬ 
ness of hearing, and is not interest¬ 
ed In Its truth or falsity.—Gonzales 
V. Zurbrlck, C.C.A.Mich., 45 F.2d 934. 

New evldenoe 

On habeas corpus to review execu¬ 
tive action In deportation proceed¬ 
ing, retrial of fact Issues of new 
evidence Is Improper aside from 
Questions of citizenship or coercion 
or fraud In hearing.—^Lindsey v. 
Dobra, C.C.A.Tex., 62 F.2d 116, re¬ 
versing, D.C., U. S. ex reL Dobra 
V. Lindsey, 61 F.2d 141, certiorari de¬ 
nied Dobra v. Lindsey, 53 S.Ct 397, 
288 U.S. 606, 77 L.Bd. 981. 

That Incompetent evldenoe was ad¬ 
mitted did not render the proceedings 
Invalid so as to warrant discharge 
on habeas corpus where other com¬ 
petent evidence was sufficient to 
support finding of administrative 
body.—^Yip Wah v. Nagle, C.C.A.Cal., 
7 F.2d 426. 

Paxtlonlar findings h^d conolnBive 

(1) Finding of mental defective¬ 
ness of alien sought to be deported, 
based on certificate of medical ex¬ 
aminer.—^U. S. ex rel. Romanow v. 
Flynn, D.C.N.Y., 17 F.2d 878. 

(2) Finding that alien had become 
a public charge, owing to causes not 
shown to have arisen subsequent to 
his arrival.—^U. S. ex rel. Burst v. 
Curran. C.C.A.N.Y.. 9 F.2d 921. 

(3) Whether alien was minor at 
time of arrival.—Sullivan ex rel. 
Chiu Ging Wah v. Tilllnghast, C.C.A. 
Mass., 31 F.2d 570. 

74L U.S.—^U. S. ex rel. Mandel v. 
Day. D.C.N.Y.. 19 F.2d 620—U. S. 
ex rel. Mantler v. Commissioner of 
Immigration, C.CLA.N.Y., 3 F.2d 234 
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corpus will not lie to review alleged errors or de¬ 
fects not affecting the fairness of the proceedings,^® 
to review a ruling or decision not affecting the pe¬ 
titioner’s substantial rights,7® to review alleged de¬ 
fects in proceedings to which the petitioner has con¬ 
sented or acquiesced,^? or to review defects in the 
original arrest or commitment.?® Habeas corpus 
does not lie to review the effect of an alleged agree¬ 
ment to dismiss deportation proceedings where prior 
to such agreement there existed an order of depor¬ 
tation valid on its face and legal at the date of its 
pronouncement;?® nor does the writ lie to compel 
immigration authorities to release relator for the 
purposes of permitting him to post bail fixed in a 
criminal indictment against him.®® 

On the other hand, the writ of habeas corpus 
affords a remedy in the case of detention of an 
alien for deportation which is wholly without au¬ 


§ 30 

thority of law,®i or where there has been an er¬ 
roneous application of law by the immigration au¬ 
thorities.®® So the court may review the proceed¬ 
ings to determine whether deportation has been or¬ 
dered without a fair hearing or without observance 
of the material elements of due process of law, and 
it may grant the writ in case of denial of such a 
hearing,®® as where the charges or findings are un¬ 
supported by any evidence,®^ or are based on in¬ 
competent evidence,®® or where the warrant of de¬ 
portation is not supported by the findings of the ad¬ 
ministrative body.®® 

So also habeas corpus may be used to determine 
the proper disposition of an alien ordered to be 
deported, although his detention for purposes of 
deportation is admittedly lawful,®? and the writ will 
be granted where he is detained under a warrant 


—^U. S. ex rel. Patrlcola v. Kar- 
nuth, D.C.N.Y., 9 F.Supp. 961—Ex 
parte Chin Yoke Tung, D.C.Wash., 
2 F.Supp. 549—^Ex parte Costarel- 
11, D.C.Mass., 295 F. 217—Ex parte 
Lam Pul, D.C.N.C., 217 F. 456. 
Ditorepaaoles In testimony 

Court may consider all discrepan¬ 
cies In testimony before Immigration 
board In determining whether they 
were sulllclent to warrant Immigra¬ 
tion officials In disbelieving testi¬ 
mony.—^Woon Sun Seung v. Proctor, 
D.C.Wash., 99 F.2d 285. 

TO. U.S.—^U. S. ex reL Ng Wing v. 
Brough, C.C.A.N.Y., 15 F.2d 377— 
Johnson v. Chin Ah Yeit ex rel. 
Chin Ouey Guan, C.C.A.Mass., 14 
F.2d 953. 

Katters not considered 

(1) Court would not Interfere be¬ 
cause alien was broadly charged with 
violation of the Chinese Exclusion 
Act, where he knew what was spe¬ 
cifically urged and had an oppor¬ 
tunity to meet the charge.—^Ex parte 
Chun Woi San, D.C.Cal., 2'30 F. 638, 
appeal dismissed Chan Ngrun Yuk v. 
White, 2>28 F. 1019, 142 C.C.A. 665. 

(2) Court could not consider plea 
In habeas corpus proceeding that de¬ 
portation of alien for selling nar¬ 
cotics would work hardship on alien’s 
wife and children alleged to be citi¬ 
zens of United States.—Todaro v. 
Munster, CC.A.E:an., 62 F.2d 963, cer¬ 
tiorari denied 53 S.Ct 6^7, 289 U.S. 
738. 77 L.Ed. 1485. 

(3) That execution of order for de¬ 
portation of alien illegally In the 
United States will work a hardship 
on deportee due to conditions abroad, 

• would not warrant interference by 
the court where deportation order 
conforms to the law.—Glikas v. Tom- 

fjlnson, D.C.Ohio, 49 F.Supp. 104. 

7ft U.S.—Marty v. Nagle, C.C.A.Cal., 
44 F.3d 696, certiorari dismissed 51 

39 GJT.S.-34 


S.Ct. 349. 283 U.S. 868. 75 L.Ed. 
1471—Ex parte Bridges, D.C.Cal., 
49 F.Supp. 292. 

77. U.S.—Schenck ex rel. Capodilu- 
po V. Ward. C.C.A.Masa., 80 F.2d 
422—Ex parte Kelzo Kamlyama, C. 
C.A.Cal., 44 F.2d 503. 

7& U.S.—U. S. ex rel. Pantano v. 
Corsl. C.C.A.N.Y., 65 F.2d 3(22— 
Sormunen v. Nagle, C.C.A.Cal., 69 
F.2d 398—Wolck v. Weedln. C.C.A. 
Wash., 58 F.2d 928—Glikas v. Tom¬ 
linson, D.C.Ohlo, 49 F.Supp. 104. 

**A writ of habeas corpus is not 
like an action to recover damages for 
an unlawful arrest or commitment, 
but Its object is to ascertain whether 
the prisoner can lawfully be detained 
In custody; and if sufficient ground 
for his detention by the government 
la shown, he is not to be discharged 
for defects in the original arrest or 
commitment"—^U. S. ex reL Bilokum- 
sky V. Tod, 44 S.Ct 64, 57, 263 U.S. 
149, 68 L.Ed. 221. 

▼arlance between warrants of ar¬ 
rest and of deportation and return 
to alternative writ of habeas corpus 
was immaterial as respects granting 
of writ.—Woo Shlng v. U. S., C.C.A. 
Ohio, 282 F. 498. 

Snbaagaent legal custody 
Where aliens, originally arrested 
without warrant were subsequently 
In custody under proper warrant of 
labor department Issued before hear¬ 
ing on habeas corpus, writ was dis¬ 
missed.—U. S. ex rel. Petersen v. 
Commissioner of Immigration, D.C.N. 
Y., 1 F.Supp. 735. 

79- U.S.—U. S. ex rel. Sage v. Dis¬ 
trict Director of Immigration, O. 
C.A.I11., 82 P.2d 630. 

80. U.S.—U. S. ex rel, Sgalta v. Kei- 
mer, D.C.N.Y., 33 F.Supp. 1023. 

81. U.S.—U. S. ex rel. Millard v. 
Tuttle, D.C.Lia., 46 F.2d 342—The 

529 


Southern Prince, D.C.N.Y., 4 F. 
Supp. 190. 

OonflnemexLt Inoommnxilcado 
Confinement of alien for six days 
Incommunicado without warrant of 
arrest on suspicion that alien was 
not telling truth concerning entry, 
was held to warrant release on habe¬ 
as corpus.—^Ex parte Eguchl, D.C. 
Cal., 58 F.3d 417. 

82. U.S.—^Kessler v. Strecker, La., 69 
S.Ct. 694, 307 U.S. 22. 83 L.Ed. 1082, 
modifying, C.O.A., Strecker v. Kess¬ 
ler, 95 F.2d 976, rehearing denied 
96 F.2d 1020, certiorari granted 
Kessler v. Strecker, 59 S.Ct 102, 
305 U.S. 687, 83 L.Ed. 371—U. S. 
ex rel. Llsafeld v. Smith, D.CIN.Y., 
2 F.2d 90. 

83 . U.S.—Bufallno v. Irvine, CC.A. 
Elan., 103 F.2d 830—Strench v. Ped- 
aris, C.C.A.Wyo., 55 F-2d 597—^In 
re Osterloh, D.C.Tex, 34 F.2d 2i23— 

U. S. ex reL Llsafeld v. Smith, D.C. 
N.Y., a F.2d 90—Slbray v. U. S., C. 

C. A.Pa., 282 F. 795. 

2 C.J. p 1083 note 33. 

8ft U.S.—U. S. ex rel. Vajtauer v. 
Commissioner of Immigration at 
Port of New York, N.Y., 47 S.Ct. 
302, 273 U.S. 103, 71 L.Bd. 660, af¬ 
firming, D.C., U. S. ex rel. Vajtauer 

V. Curran, 16 F.2d 127—^U. S. ex rel. 

Bllokumsky v. Tod, N.Y., 44 S.Ct 
54, 263 U.S. 149, 68 L.Ed. 221— 
Ex parte Kelzo Shlbata, D.C.Cal., 30 
F.'2d 942, reversed on other 

grounds, C.aA-, 36 F.2d 636—U. S. 
ex rel. Rodriguez v. Karnuth, D.C. 
N.Y., 2 F.Supp. 664. 

86. U.S.—Mouratis v. Nagle, C.C.A. 
Cal., 24 F.2d 799, reversing, D.C, 
Ex parte Mouratis, 21 F.2d 694. 

8ft U.S.—U. S. ex rel. Cerami v. Uhl, 

D. CN.Y., 9 F.Supp. 887. 

87. U.S.—^U. S. ex reL Karamlan v. 
Curran, CGjLN.Y., 16 F.2d 968. 
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directing his deportation to the wrong country,88 
or where it appears that he has been detained an 
unreasonable length of time after it has become ap¬ 
parent that the warrant of deportation cannot be 
effectuated.®® However, it is not a ground for dis¬ 
charge on habeas corpus that petitioner was rear¬ 
rested under a warrant of deportation previously 
unexecuted because of inability to effect the de¬ 
portation, where the delay resulted in no disadvan¬ 
tage to the alien.®® 

Conviction of crime. Where deportation is 
sought on the ground of conviction of crime, the 
existence of evidence supporting such charge may 
be examined on habeas corpus,®^ but a judgment of 
conviction is conclusive,®® and the sufficiency of the 
indictment under which conviction was had is not 
reviewable.®® A departmental finding that the crime 
of which the alien was convicted involved moral 
turpitude is not binding on the court in habeas cor¬ 
pus proceedings.®^ 

Citizenship. Since jurisdiction in the executive 
to order deportation--exists only if the person ar¬ 
rested is an alien, a colorable claim of citizenship is 


a denial of an essential jurisdictional fact warrant¬ 
ing the issuance of a writ of habeas corpus to de¬ 
termine the relator’s status.®® It has been held, 
however, that the question of alienage is one of 
fact for determination by the immigration authori¬ 
ties and that the court can only examine the legal¬ 
ity of the departmental action;®® and the conclu¬ 
siveness of an order of deportation has been held 
unaffected by the fact that questions of citizenship 
were determined summarily on departmental hear¬ 
ing.®*^ 

Hearing case on merits. On habeas corpus to re¬ 
view deportation proceedings, the court may pro¬ 
ceed to a determination of the case on the merits 
where it reaches the conclusion that the alien did 
not have a fair hearing,®® but according to some 
decisions the court should discharge the petitioner 
from custody or enter a conditional order of dis¬ 
charge and should not try the case de novo.®® 

Evidence on judicial hearing. In a habeas corpus 
proceeding to review an order of deportation, the 
burden of proving his right to remain in the United 
States rests on the petitioner.^ The court may con- 


sa U.S.—U. S. V. Redfern. D.C.La., 
•210 P. 648—U. S. V. Ruiz, La., 203 
P. 441, 121 C.O.A. 561. 

Ainenjflnieiit of order 

In habeas corpus proceeding-, court 
may determine whether order for de¬ 
portation to a specific place Is con¬ 
trary to statutory requirement so as 
to make it necessary for attorney 
general to amend his order to com- j 
ply with the law, but not to effect | 
relator’s release &om custody.—Gll- 
kas V. Tomlinson, D.COhlo, 49 P. 
Supp. 104. ! 

89. TJ.S.-t-IT. S. ez reL Janavaris v. I 
Nlcolls, I>.C.Mass., 47 P.Supp. 201. I 

vnuA constltates reasonable time 
The reasonable time within which 
an alien subject to deportation can 
be held under a deportation warrant, 
which cannot be presently executed, 
before the release of such alien on 
habeas corpus Is dependent on the 
circumstances of each particular 
case; where seaman could terminate 
detention at any time by reshipping 
as a seaman on a foreign ship, de¬ 
tention of alien for one year was not 
beyond a “reasonable time.”—^Mora- 
Itls V. Delany, 46 P.Supp. 425, modi¬ 
fied on other grounds Delaney v. 
Moraitis, O.C.A., 136 P.2d 129. 

9a U.S.—In re Hanoff, D.C.-Cal., 39 
P.Supp. 169. 

91. U.S.—Smith v. Hays, •C.O.A.Iowa, 
10 PJ2d 145. 

90. U.S.—Ng Sul Wing v. U. S., a 
C.A.I11., 46 F.2d 766. 

Prescription 

VVliere alien pleaded £ruilty in state 


court, contention that offense was 
prescribed under state laws is not 
open on habeas corpus to prevent de¬ 
portation.—U. S. ex rel. Millard v. 
Tuttle, D.CLa., 46 P.2d 342. 

9a U.S.—Charlie Gib v. Weedin, C. 
C.A.WaBh., 8 P.2d 489, certiorari 
denied Gib y. Weedin, 46 S.Ct 482, 
271 U.S. 667, 70 L.Bd. 1141. 

94. U.S.—U. S. ex rel. Millard v. 

Tuttle. D.C.La., 46 P.2d 342. 

9a U.S.—Kessler v. Strecker, La., 69 
S.Ct 694, -307 U.S. 22, 83 L.Ed. 1082, 
modifying, C.C.A, Strecker v. Kess¬ 
ler, 96 P.2d 976,' rehearing denied 
96 P.2d 10'2(>, certiorari granted 
Kessler v. Strecker, ’59 S.Ct. 102, 
305 U.S. 587, 83 L.Ed. 371—Ng 
Pung Ho V. White, Cal., 42 S.Ct. 
492, 259 U.S. 276, 66 L.Bd. 938, 
modifying, C.O.A,, 266 P. 765, cer¬ 
tiorari granted 41 S.Ct. 148, 264 U. 
S. 628, 65 L.Ed. 446—Lindsey y. 
Dobra, C.C.A.Tex., 62 F.2d 116, re¬ 
versing, D.C., U. S. ex rel. Dobra v. 
Lindsey, 61 P«2d 141, certiorari de¬ 
nied Dobra v. Lindsey, 53 S.Ct 397, 
288 U.S. 606, '77 L.Ed. 981—In re 
Wong Tung Pook, D.O.Mass., 40 P. 
2d 741, afi^rmed, C.C.A., Flynn ex 
rel. Wong Tung Pook v. Tllllng- 
hast, 46 P.'2d 156—Chin Hoy v. U. 
S., aC.A.Ohio, 293 P. 750. 

Right to Judicial determination of 
question of citizenship generally 
see Allens § 99 b. 

Claim not Advolous 
Where Chinese persons, arrested 
In executive proceedings for deporta¬ 
tion, offered substantial evidence to 
show their claim of citizenship, the 
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claim could not be regarded as friv¬ 
olous, BO as to warrant denying habe¬ 
as corpus, even though the depart¬ 
mental officers did not believe peti¬ 
tioners’ witnesses.—Chin Hoy v. U. 
S., C.C.A.Ohlo, 29.3 P. 750. 

96L U.S.—U. S. V. Wallis, C.C.AN. 
Y., 279 P. 401. 

Alie n age h^d snfflolently proved 
U.S.—U. S. ex rel. Tomasso v. Flynn, 
D.C.N.T., 22 P.2d 174. 

Conflict of testimony 
Court could not disturb findings of 
commissioner, where record disclosed 
conflict of testimony on controlling 
issue whether relator was born in 
United States.—U. S. ex rel. Wong 
Bing Gee v. Palmer, C.C.A.I11., 65 P. 
2d 654. 

97. U.S.—Chin Wing Goon v. John¬ 
son, C.C.A.Mass., 20 P.2d 116. 

98. U.S.—U. S. ex rel. Dloguardl v. 
Flynn, D.C.N.Y., 16 P.2d 676. 

99. U.S.—^Exedahtelos v. Pluckey, C. 
C.A.Ohio,* 64 P.2d 858. 

Disposition of person generally see 
infra § 102. 

L U.S.—Whltty y. Weedin, C.C.A. 
Wash., 68 P.2d 127—U. S. ex rel. 
Millard v. Tuttle, D.C.La., 46 P.'2d 
342—^U. S. ex rel. Pracassl v. Kar- 
nuth. D.C.N.T., 19 P.Supp. 681. 
Application in another district 

To warrant application, in district 
of Massachusetts, for habeas corpus 
by or in behalf of alien, ordered de¬ 
ported from New York and shipped 
by vessel calling at Massachusetts 
port, a strong prlma facie case of 
error in proceedings must be made. 
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sider all evidence -which is competent, material, rel¬ 
evant, and pertinent to the issues of fact involved,^ 
but evidence not offered to the immigration author¬ 
ities is not available.^ Findings must be sustained 
by sufficient evidence.^ 

§ 31. Army and Navy 

a. In general 

b. Enlistment 

c. Conscription 

d. Military courts 

a. In (General 

Habeas corpus Is a proper remedy to secure the re. 
lease of one Illegally In custody of the military or naval 
authorities either as a member of the forces or under 
military arrest, but the Inquiry la limited to matters of 
Jurisdiction or power to act. The writ may sometimes 
be used to obtain surrender to the military authorities 
of a member of the forces held under civil arrest. 

Habeas corpus is a proper remedy to secure the 
release of one illegally in custody of the military 
or naval authorities,® either as a member of the 
forces,® or under a military arrest, as hereinafter 
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stated, but a sfrong case should be made out and 
all requisites of the law substantially complied with 
before the writ is awarded against a military or na¬ 
val officer.*^ 

As in other cases where the writ is resorted to, 
the only question open to inquiry and presented for 
determination is whether the person is illegally de¬ 
tained or held in custody,® and such inquiry is lim¬ 
ited to matters of jurisdiction,® or power to act.^® 

A soldier or sailor actually and rightfully in the 
army or navy can have no relief by the writ against 
any mere abuse of military or naval authority.!^ 
In the case of a member of the military or naval 
forces, the restraint of liberty must be not only ac¬ 
tual,but also unusual.!® 

Civil arrests. Where a member of the armed 
forces during time of war is accused of a crime for 
which he is held by the civil authorities, and such 
crime is equally within the jurisdiction of the mil¬ 
itary tribunals, habeas corpus may be used to pro¬ 
cure delivery of the prisoner to the military author¬ 
ities.!^ 


and also of lack of reasonable time 
and opportunity to seek and obtain 
relief In New York .—"Ex parte Dom- 
enlcl, D.C.Mass., 8 F.2d 366, affirmed, 
C.C.A., Domenlcl v. Johnson. 10 F.2d 
438. 

SL U.S.—^U. S. ex rel. Esshoc v. 

Fluckey, C.C.A.Ohlo, 19 F.2d 64. 
BvldeiLoe held admissible 
U.S.—Ow Tai Jung v. Half, C.C.A. 
Cal., 89 F.2d 329—U. S. ex rel. Ng 
Wing V. Brough, C.C.A.N.T., 15 F. 
■2d 377. 

Beeoid of prooeedlsgs 

(1) On the issue of citizenship, 
the court may admit in evidence the 
record of the administrative hear¬ 
ing.—U. S. V. Tod, C.C.A.N.T., 290 F. 
78. 

(2) The court may consider the 
record of proceedings subsequent to 
the return to the writ only as tend¬ 
ing to establish the truth of the re¬ 
turn, and, if the alien was being 
held under a warrant issued since 
the return day, no question as to the 
validity of that warrant could be 
considered.—^Ex parte Avakian, D.C. 
Mass., 188 F. 688. 

PresnmptloiL 

Court could not Indulge in pre¬ 
sumption that government sup¬ 
pressed evidence favorable to alien 
because of government’s refusal to 
produce prior statements of its wit¬ 
nesses.—^Ex parte Bridges, D.C.CaL, 
49 F.Supp. 292. 

a. U.S.—Chin Teung v. Skeffington, 
D.C.Mass., 229 F. 859. 

4. U.S.—^Ex parte Guest, D.C.R.I., 
287 F. 884. 


Bvldeiijoe held snfflolent 

(1) To support charge that non¬ 
quota immigration visa held by the 
alien was not valid unexpired visa.— 
U. S. ex rel. Gaudlo v. Commission¬ 
er of Immigration of Port of New 
York, D.C.N.Y., 18 F.Supp. 705. 

(2) To sustain decision that peti¬ 
tioner was not lawfully admitted into 
country.—Whltty v. Weedin, C.C.A. 
Wash.. 68 F.2d 127. 

(3) To sustain finding by court 
that charges before immigration au¬ 
thorities were not sustained by proof. 
—Meier v. Lebaris, C.C.A.Utah, 23 F. 
2d 187. 

(4) To sustain order for alien’s de¬ 
portation.—Schenck ex rel. Capodllu- 
po V. Ward, C.C.A.Mass., 80 F.2d 422 
—^In re Wong Tung Fook, D.C.Mass., 
40 F.2d 741, affirmed, C.C.A., Flynn ex 
rel. Wong Tung Fook v. Tillinghast, 

45 F.2d 156. 

Bvldea.ce held Insufficient 

(1) Generally.—Ex parte Bridges, 
D.C.Cal., 49 F.Supp. 292. 

(2) To sustain petitioner's burden 
of proving grandfather's naturaliza¬ 
tion.—^U. S. ex rel. Fracassl v. Kar- 
nuth, D.C.N.Y., 19 F.Supp. 581. 

(3) To sustain alien’s claim that 
encumbering of mortgaged property 
was without intent to defraud.—U. 

S. ex rel. Millard v. Tuttle, D.C.Ija., 

46 F.2d 34'2. 

(4) Evidence of applicant’s age 
was held not to show order for de¬ 
portation arbitrary and unfounded, 
so as to require order of discharge.— 
Jew Yet Wing v. Tillinghast, D.C. 
Mass., 87 F.2d 615. 
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6. U.S.—^Romero v. Squler, C.C.A. 
Wash., 133 P.2d 528—U. S. v. 
Bowles, C.C.A.N.J., 131 P.2d 818. 

Pa.—Commonwealth v. Alexander, 6 
Binn. 176. 

Jurisdiction of state and federal 
courts see infra S§ 51-70. 
e. U.S.—Parley v. Ratliff, C.C.A.W. 
Va., 267 P. 682. 

7. U.S.—^In re Keeler, D.C.Ark., 14 
F.Cas.No.7,637, Hempst. 306. 

29 C.J. p 89 note 11. 

8. U.S.—^McCord v. Page, C.C.A.Tex, 
124 F.2d 68—Mosher v. Hudspeth, 

C. C.A.K:an., 123 P.2d 401, affirming, 

D. C., 37 F.Supp. 173, certiorari de¬ 
nied 62 S.Ct 1039, '316 U.S. 670, 86 
Ij.Ed. 1745, rehearing denied 62 S. 
Ct 1'272, 316 U.S. 711, 86 L.Bd. 
1777. 

29 C.J. p 89 note 13. 

9k U.S.—^Ex parte Qulrin, D.C., 63 S. 
Ct. 2, 317 U.S. 1, 87 KEd. -af¬ 

firming, D.C., 47 F.Supp. 431. 

29 O.J. p 89 note 15. 

10, U.S.’—Ex parte Orozco, D.C.Tex, 
201 F. 106. 

11, N.C.—Cox v. Gee. 60 N.C. 516. 

12, U.S.—^Wales v. Whitney, D.C., 5 
S.Ct. 1050. 114 U.S. 564, 29 L.Bd. 
277. 

18, U.S.—^Wales v. Whitney, supra. 
29 C.J. p 90 note 19. 

14L U.S.—Ex parte King, D.C.Ky., 
246 F. 868. 

N.Y.—^Application of Baer, 41 N.Y.8. 
2d 413. 

Offenses by persons In military or na- 
I val service generally see Army and 
I Navy 5 38. 
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Military arrests. The court will inquire on habe¬ 
as corpus into the legality of any arrest and deten¬ 
tion by the military or naval authorities of one not 
a member of their forces,and discharge the pris¬ 
oner if his detention is illegal.^® After the gov¬ 
ernor of a state has declared an insurrection to ex¬ 
ist in any locality, and has called out the militia to 
suppress it, the action of the militia in arresting any 
person for aiding and abetting such insurrection, 
holding him for surrender to the civil authorities 
when it shall be ended, is within its jurisdiction, 
and the courts will not interfere by writ of habeas 
eorpus.i7 

b. Enlistment 

Habeas corpus Is a proper remedy to secure the re¬ 
lease of one In military service who haa not actually en¬ 
listed, or who has Illegally enlisted, but the recruit will 
not be discharged If he is awaiting trial or undergoing 
punishment for a military or naval offense, and. In the 
case of one below the legal age of enlistment, release 
may only be procured by an unconsenting parent or 
guardian and not by the enlistee. 

The actuality of the enlistment of the person 
whose release is sought is open to inquiry,ab¬ 
sence thereof being ground for discharge.^® Like¬ 
wise, the legality of the enlistment may be deter¬ 
mined,®® and illegality is ground for discharge,®^ 
unless the recruit is awaiting trial or undergoing 


punishment for a military or naval offense, in which 
event discharge will be denied, since a colorable if 
illegal enlistment initiates a jurisdiction in the mil¬ 
itary or naval authorities which the charge of the 
offense renders exclusive.®® However, mere liabil¬ 
ity to charges not actually preferred does not di¬ 
vest the court of jurisdiction to discharge,®® nor 
does the mere filing of charges not acted on by the 
executive department of the government.®^ The 
fact that it is shown by the return to the writ that 
the recruit is awaiting trial on military charges can¬ 
not avail respondent commanding officer on hearing 
of his appeal from an order for discharge.®® 

Mere violation of an army regulation in the en¬ 
listment is not an illegality entitling the person to 
discharge on habeas corpus.®® The power and duty 
of the secretary of war to discharge a minor un¬ 
lawfully enlisted in the army, see Army and Navy 
§ 32, do not oust the jurisdiction of the federal®*^ 
or state®® courts to inquire on habeas corpus into 
the validity of his contract of enlistment, and fruit¬ 
less application to the secretary for discharge is 
not a condition precedent to the right of the court 
to act.®® A minor who has voluntarily enlisted can¬ 
not secure his own discharge by habeas corpus, un¬ 
less he is of such an age that his enlistment is pro¬ 
hibited,®® such right being limited to his unconsent- 


15« U.S.—parte Weltz, B.C-Mass., 

256 F. 68. 

29 O.J. p 93 note 57. 

jia U.S.—U. S. ▼. McsDonald, D.C.N. 

T., 265 F. 695. 

^9 O.J. p 93 note 58. 

ConfineosLent wltblji area 

(1) An American-born citizen of 
J'apanese ancestry residing* in mili¬ 
tary area was not entitled to a writ 
of habea.s corpus on ground that she 
-was unlawfully restrained of her lib¬ 
erty by allegedly unconstitutional 
orders of army officer ordering her, 
.on penalty of military or other pun¬ 
ishment. to remain in her home dur¬ 
ing certain hours, restricting her 
movements within a certain area, and 
ordering her to remain in area until 
.some future evacuation; fact that 
petitioner was married to a citizen of 
-the Philippine Commonwealth did not 
give her an added right to remain in 
military area over others of similar 
.ancestry.—Bx parte Ventura, D.C. 
'Wash., 44 F.Supp. 520. 

(2) Contentions that such orders 
:are unconstitutional should be re¬ 
solved by court before which peti- 
-tloner is tried for violations thereof, 
.not by court to which he presents pe¬ 
tition for writ of habeas corpus.— 
Bx parte Lincoln Selichl Kanai, D.C. 

.4^ 286. 


Arrest without legal process 
Any person arrested and confined 
by a provost marshal directed by his 
superior military officer to arrest all 
persons engaged in stealing, etc., any 
property of the United States in any 
county of a state may be discharged, 
when his arrest is without proper le¬ 
gal process under the laws of the 
state, by the judge of any court of 
competent Jurisdiction, on writ of ha¬ 
beas corpua—Skeen v. Monkeimer, 21 
Ind. 1. 

17. Colo.—^In re Moyer, 85 P. 190, 
35 Colo. 169, 117 Am.S.R. 189, 12 L. 
R.A.,K.S., 979, affirmed 27 S.Ct. 121, 
203 U.S. 221, 51 L.Bd. 160. 

N.M.—State ex rel. Roberts v. Swope, 
28 P.2d 4, 38 N.M. 53. 

18. U.S.—In re Reynolds, D.C.N.Y., 
20 P.CaaNo.11,721. 

Discharge from illegal enlistment see 
Army and Navy 9 32. 

19- U.S.—In re Reynolds, supra. 

20. U.S.—Owens v. Huntling, C.O.A. 

Or., 116 P.2d 160. 

29 C.J. p 90 note 23. 

A soldlex who is eaigaged in Barr¬ 
ing the period In the army for which 
he has voluntarily enlisted cannot 
obtain his release from the military 
service by writ of habeas corpus 
since his detention is not unlawful.— 
McCord v. Page, C.C.A.Tex., 124 P.2d 
68 . 


21. U.S.—^Bx parte Avery, D.C.N.C, 
235 F. 248. 

29 C.J. p 90 note 25. 

82. U.S.—Bx parte Avery, suprcu 

29 C.J. p 90 note 26. 

23; U.S.—^Bx parte Avery, supra. 

29 C.J. p 91 note 29. 

814. U.S.—In re Carver, C.C.Me.. 103 
F. 624. 

29 C.J. p 91 note 30. 

25. U.S.—Seavey v. Seymour, CC 
Me., 21 F.Cas.No.12.596, 3 Cliff. 439. 

29 C.J. p 91 note 31. 

20. U.S.—Bx parte Schmeld, C.C. 
Iowa, 21 P.Cas.No.12,461, 1 DHL 
587. 

29 C.J. p 91 note 32. 

27. U.S.—^Bx parte Avery, D.CN.C., 
235 F. 248. 

29 C.J. p 91 note 34. 

Enlistment of minors see Army and 
Navy 5 22 f. 

2& Mass.—McConologue's Case, 107 
Mass. 154. 

29 C.J. p 91 note 35. 

Enlistment held valid 

Pa.—Commonwealth v. Barker, 5 
Binn. 42'3. 

29. U.S.—^U. S. V. Anderson, C.C., 24 
F.Cas.No.14,449, Brunn.Coll.Cas. 
202, Cooke, Tenn., 143. 

29 C.J. p 91 note 36. 

90, U.S.—^Ex parte Beaver, D.C.Ohlo, 

I 271 F. 493. 
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ing parent, guardian or master.^i 

The person seeking release from the army on the 
■ground of infancy must show satisfactorily that he 
was below the age of enlistment.32 Parol evidence 
is admissible to show that the recruit was under 
age,33 neither the certificate of enlistment, nor his 
oath or statement that he was of the required age 
being conclusive as to the actual fact see Army 
and Navy § 22 f (2) (c). 

Return of advancement. Order of discharge for 
illegality in the enlistment made on the writ has 
been conditioned on return of any advancement re¬ 
ceived by the recruit.34 

G. Conscription 

Habeas corpus to secure the release of a conscript 
Is generally a proper remedy to determine the legality of 
the decision of the draft or exemption board, provided the 


conscript has first availed himaaif of the remedies af¬ 
forded by the conscription act, but relief may be had 
only where the board acted without, or In excess of, Its 
Jurisdiction, or In an arbitrary and capricious manner. 

As a general rule, habeas corpus to secure the re¬ 
lease of a conscript is a proper remedy to deter¬ 
mine whether the decision of the draft or exemption 
board or the military authorities generally was law¬ 
ful and within its or their j'urisdiction,33 but no re¬ 
lief can be awarded merely for error.3® According¬ 
ly relief may be had where, and only where, the 
board acts without, or in excess of, its jurisdic- 
tion,37 or in an arbitrary and capricious manner,38 
as by denying a fair hearing,39 disregarding all the 
evidence before it,^0 or abusing its discretion.^^ 

However, the court may not pass on the merits of 
the case,^3 or consider the sufficiency of the evi¬ 
dence;^® nor may it review the decision of an ex- 


31. U.S.—Ex parte Avery, D.C.N.C., 
■235 P. 248. 

29 C.J. p 91 note 39. 

30. N.M.—Green v. Blwell, 1 N.M. 
166. 

33. WIs.—In re Hlffglns, 16 Wls. 351. 
29 C.J. p 91 note 40. 

■34. U.S.—In re McDonald, D.O.Mafi8., 
15 P.Caa.No.8,752, 1 Lowell 100. 

3B. U.S.—U. S. V. Bowles. C.C.A.N. 
J., 131 P.2d 818—Meredlth v. Car¬ 
ter, D.O.Ind., 49 P.Supp. 899—Ex 
parte Kelley, D.€.Or., 48 P.Supp, 
816—In re Rogers, D.C,Tex., 47 P. 
Supp. 26o—Michel! v. Paullln, D.C. 

X. J.. 45 P.Supp. 687—U. S. ex rel. 
Pllomlo V. Powell, D.C.N.J., 38 P. 
Supp. 183—Dick v. Tevlin, D.C.N. 

Y. , 37 P.Supp. 836. 

S9 C.J. p 91 note 46—5 O.J. p 303 
note 24. 

YroneKlBteaBLt distinction 

As regards right to habeas corpus, 
no dlstlnotlon exists between right 
of a selectee to have court inquire 
into refusal of a draft board to class¬ 
ify selectee in a status in conformity 
with alleged statutory exemption, 
and refusal of draft board to act on 
a claim for deferment baaed on de¬ 
pendency.—Micheli V. Paullin, D.C.N. 
J., 45 P.Supp. 687. 
aibot Issue 

Court will not consider question as 
to conscription proceeding which is 
not raised in petition and which is, 
therefore, mooL—U. S. ex rel. Pil- 
omlo V. Powell, D.C.N.J., 38 P.Supp. 
183. 

A registrant who submits to Indnc- 
tlon into the military forces may by 
means of writ of habeas corpus se¬ 
cure a re'view of>tbe legality of draft 
iboerd's order requiring him to enter 
-the armed forces.—U. S. v. Bowles, 
CCAJK-.J., 131 P.^ 818, certiorari 
granted Bowles v. U. S., 63 S.Ct 758. 
318 U.S. 749, 87 L.Ed. -afflmed 


63 S.Ct. 912, 318 U.S. 749, 87 L.Ed. 

-rehearing denied 63 S.Ct. 1323, 

87 L.Bd. -w 

36. U.S.—U. S. V. Grieme, C.C.A.N. 

J., 128 P.2d 811. 

29 C.J. p 9i2 note 47. 

3f7, U.S.—^Ex parte Kelley, D.C.Or., 
48 P.Supp. 816—Micheli v. Paullin, 
D.O.N.J.. 45 P.Supp. 687. 

29 CJ. p 92 note 48. 

3a U.S.—^Drumheller v. Berks Coun¬ 
ty Local Board No. 1, C.CA.Pa., 130 
P,2d 610, amrmlng, D.C, Drum- 
heller V. Berks County Local Board 
No. 1 of Selective Service System, 
43 P.Supp. 881—^U. S. V. Grieme, 
C.C.A.N.J., 128 P.2d 811—Ex parte 
Kelley, D.C.Or., 48 P.Supp. 816— 
In re Rogers, D.C.Tex., 47 P.Supp. 
265—U. S. ex rel. Cameron v. Bm- 
brey, D.CMd,, 46 P.Supp. 916— 
Application of Greenberg, D.C.N.J., 
39 P.Supp. 13. 

Defezmaiit for depexidency 
An Inductee into United States 
army, who alleged that his claim for 
deferment based on dependency had 
been arbitrarily denied by draft 
board, was entitled to a writ of habe¬ 
as corpus.—^Micheli v. Paullin, D.CN. 
J., 45 P.Supp. 687. 

Bvldaiioe held not to establish oon* 
tentioii that petitioner was classified 
in an arbitrary cmd capricious man¬ 
ner.—U, S. ex reL ■Cameron v. Em- 
brey, D.CMd., 46 P.Supp. 916. 

39. U.S.—Rase v. U. S., CCA.Mich., 
129 P.2d 204—U. S. v. Grieme, CC. 
A.N.J., 128 P.2d 811—U. S. ex rel. 
Ursittl V. Baird, D.CN.T., 39 P. 
Supp. 872, 873—^U. S. ex reL Er- 
rlchettl V. Baird, D.C.N.T., 39 P. 
Supp. 388. 

29 CJ. p 92 note 49. 

“The only question open is wheth¬ 
er the Board acted in an arbitrary 
and capricious manner. If there was 
a fair opportunity presented to the 
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petitioner and a fair hearing held 
and substantial evidence to support 
the findings of the Board, then the 
writ must be dismissed.”—U. S. ex 
rel. Ursittl v. Baird, supra. 
llEode of hearing 

Registrant was not entitled to ha¬ 
beas corpus on ground that he had 
constitutional right '*to face his ac¬ 
cusers and to be represented by coun¬ 
sel” before draft boards, in view of 
facts that registrants are not under 
accusation, and, when requested, 
they are granted a hearing, and gov¬ 
ernment appeal agent has duty to 
protect registrants’ interests.—Ex 
parte Kelley, D.C.Or., 48 P.Supp. 816. 

40, U.S.—^Rase v. U. S., CC.A.Mlch., 
129 F.2d 204—^Application of Green¬ 
berg, D.CN.J., 39 P.Supp. 13. 

29 CJ. p 92 note 50. 

41. U.S.—^Benesch v. Underwood, C. 

C. A.Ky., 132 P,2d 430—Rase v. U. 
S., C.CA.Mlch., 129 P.2d 204—U. 
S. V. Grieme, C.CA.N.J., 128 P.2d 
811—^U. S. ex reL Cameron v. Bm- 
brey, D.CMd., 46 P.Supp. 916—Ap¬ 
plication of Greenberg, D.O.N.J., 89 
P.Supp. 13. 

29 C.J. p 92 note 52. 

43. U.S.—^Bx parte Stewart, D.C.Cal., 
47 P.Supp. 410—^U. S. ex reL Cam¬ 
eron V. Embrey, D.C.Md., 46 P.Supp. 
916. 

43. U.S.—U. S. V. Grieme, C.CA,N.J., 
128 P.2d 811—U. S. ex rel. Cameron 
V. Embrey, D.C.Md., 46 P.Supp. 916. 
29 CJ. p 92 note 51. 

Olassificatiou held sustained by evL 
dence 

U.S.—Goodwin v. Rowe, D.CW.Va., 
49 P.Supp. 703—^Bx parte Stewart, 

D. CCal., 47 P.Supp. 416. 

Bvaston mazxlage 

Evidence Justified local board’s 
conclusion that selectee’s marriage 
was a sq-called “evasion mariage” 
and entered into solely to avoid seiry- 
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amining board or oflScer as to the conscripts physir 

cal eligibility.^^ 

Failure of the conscript to avail himself of the 
remedies afforded by the conscription act precludes 
relief by habeas corpus,^® unless an attempt to take 
advantage of such remedies would be vain.^® It 
has been held that habeas corpus may be used to 
review final action of a selective service board at 
any stage of the proceedings during which the peti¬ 
tioner is restrained, and that he need not wait until 
actual induction, or risk conviction, desertion, or 
court-martial.^'^ 

Conscript entitled to civil hearing. Habeas cor¬ 
pus lies to prevent delivery to the military authori¬ 
ties for trial of a draft registrant charged with de¬ 


39 C.J.S. 

sertion but entitled to hearing before a civil tribu¬ 
nal.^® 

d. Military Oonrfcs 

The legality of detention under authority of a court 
martial may be examined by a civil court on habeas cor¬ 
pus, but only for the purpose of determining the existence 
of Jurisdiction and not for the consideration of mere 
errors in the proceedings before the court-martial. 

Where the detention is under the authority of a 
court-martial, the civil court on habeas corpus may 
examine into the legality of the restraint, but only 
to determine the existence of jurisdiction 9 mere 
errors in the proceedings before the court-martial 
cannot be considered.®® Accordingly, the civil 
courts may determine whether the military court 
was properly constituted,®^ whether facts essential 


HABEAS CORPUS 


ice under Selective Service Act.—U. 
S. ex rel. Errichettl v. Baird, D.C.N. 
Y., 39 F.Supp. 388. 

44 . U.S.—In re Tralna, D.C.N.T., 248 
F. 1004. 

29 C.J. p 92 note 53. 

45 . U.S.—Rase v. U. S., <3.0.A.Mich., 
129 P.2d 204—Goodwin v. Rowe, D. 
C.W.Va., 49 F.Supp. 703. 

29 CJ. p 92 note 54. 

Civil relief not waived 
Where draftee was refused reclass¬ 
ification by local board because of 
change In status and was trans¬ 
ferred to training camp despite at¬ 
tempted appeal from that action, and 
draftee refused to take oath on In¬ 
duction, his action did not constitute 
a “waiver” of civil relief, as against 
contention that he should have first 
declined induction and subjected him¬ 
self to charges of desertion by mili¬ 
tary authorities before he could test 
his detention in a habeas corpus pro¬ 
ceeding.—U. S. ex rel. Fllomio v. 
Powell, D.C.N.Y., -SS F.Supp. 183. 
Bight to apply for discharge 
When draftee was Inducted into 
military service, he had exhausted all 
administrative remedies to correct re¬ 
fusal of local board to grant him a 
deferment because of dependents, 
and, therefore, draftee was entitled 
to apply for writ of habeas corpus to 
secure his discharge from army, not¬ 
withstanding there was still open to 
him the right to apply for discharge 
or release on account of dependents. 
—U. S. ex rel. Ursitti v. Baird, D.C. 
N.T., 39 F.Supp. 872. 

48. U.S.—^Ex parte Cohen, D.C.Va., 
254 F. 711. 

29 CJ. p 93 note 55. 

47. U.S.—^Bx parte Stewart, D.C.CJal., 
47 F.Supp. 410. 

48 . U.S.—Farley v. RaUlff, C.CA.W. 
Va., 267 F. 682. 

29 CJ. p 8'8 note 56. 


49 . U.S.—Collins V. McDonald, Cal., 
42 S.Ct. 326. 258 U.S. 416, 66 L.Ed. 
692—Romero v. Squler, C.C.A. 
Wash., 133 P.2d 528—U. S. ex rel. 
Innes v. Crystal, C.C.A.N.Y., 131 
F.2d 576—Mosher v. Hudspeth, C. 

C. A,Ean., 123 F.2d 401, affirming, 

D. C., 37 F.Supp. 173, certiorari de¬ 
nied 62 S.Ct. 1039, 316 U.S. -670, 86 
L.Ed. 1745, rehearing denied 62 S. 
Ct. 1272, 316 U.S. 711, 86 L.Ed. 1777 
—Sanford v. Robbins, C.C.A.Ga., 
115 F.2d 435, 437, citing Corpus Ja- 
zlSf and certiorari denied Robbins 
V. Sanford. 61 S.Ct 737, 312 U.S. 
697, 85 L.Ed. 1132—^Ex parte Smith, 
D.CMe., 47 F.2d 257—In re Wald- 
man, D.CMe., 42 P.2d 239—U. S. v. 
McIntyre, O.C.A.Mont, 4 F.2d 823— 
Frazier v. Anderson, C.C.A.B:an., 2 
F.2d 36—Ex parte Joly. D.C.N.T., 
290 F. 858—^U. S. ex rel. Wessels v. 
Daniels, C.C.A.N.T.. 279 F. 844, re¬ 
versing, D.C., Ex parte Harris, 268 
F. 911. 

Minn.—State v. Fisher, 218 N.W. 542, 
174 Minn. 82, certiorari denied 
Kllngle v. State of Minnesota, 49 S. 
Ct 82, 278 U.S. 636, 178 L.Ed. 652. 
Philippine.—Mekin v. Wolfe, 2 Phil¬ 
ippine 74. 

29 CJ. p 93 note 66—15 CJ. p 1185 
notes 89-91. 

Review of decisions of military 
courts by civil courts generally see 
Army and Navy 5 69. 

Trial by military oommlsslon. 

Neither the president’s proclama¬ 
tion ordering tried by a military 
tribunal persons charged with violat¬ 
ing the law of war and denying ac¬ 
cess to such persons to the courts 
nor the fact that accused were ene¬ 
my aliens foreclosed consideration by 
court of contention of accused that 
the constitution and laws of the 
United States precluded their trial 
by military commission.—^Ex parte 
Qulrin, D.C. 63 S.Ct 2. 317 U.S. 1. 87 

L.Bd. -affirming, D.C, 47 F.Supp. 

481. 


A failure to give right of couuael 

to army officer whose conduct is un¬ 
der preliminary Investigation Is not 
a denial of constitutional right of 
“assistance of counsel” affecting Ju¬ 
risdiction of later convened court- 
martial, and hence Is not subject to 
consideration In habeas corpus pro¬ 
ceeding.—Romero v. Squler, O.C!.A. 
Wash., 133 P.2d 628. 

Presumption as to Judgment 
Judgment of general court-martial 
convicting petitioner, seeking writ 
of habeas corpus, of murder did not 
carry with it presumption of legality 
and validity which protects Judgment 
of civil court of general Jurisdiction 
against collateral attack.—Schlta v. 
King, C.C.A.M 0 ., 133 F.:2d 283. 

6a U.S.—Collins V. McDonald, Cal., 
42 S.Ct 326, 258 U.S. 416, 66 L.Ed. 
693—Romero v. Squler, C.C.A. 
Wash., 133 F.2d 528—U. S. ex rel. 
Innes v. Crystal, C.C.A.N.T., 131 
F.3d 576—Ex parte Joly, D.C.N.Y., 
290 F. 858. 

29 O.J. p 93 note 67. 

Suffloiency of charges 
Where first specification of charge 
against accused set forth violation of 
the law of war triable by military 
commission, court would not consid¬ 
er whether other charges were suffi¬ 
cient.—Ex parte Qulrin, D.C., 63 B. 
Ct. 2, 317 U.S. 1, 87 LEd. -affirm¬ 

ing, D.C., 47 F.Supp. 431. 

51 . U.S.—McClaughry v. Demlng, 
Kan., 22 S.Ct. 786, 186 U.S. 49, 46 
L.Ed. 1049, affirming 113 F. 639, 51 
C.C.A 349—Ex parte Joly, D.C.N.Y., 
290 F. 868. 

SUOlitary commission held lawfully 
ooustituted so as to warrant denial 
of habeas corpus by petitioners law¬ 
fully held in custody and tried be¬ 
fore such commission.—^Ex parte 
Qulrin, D.C., 63 S.Ct. 1. 317 U.S. 1, 87 

L.Bd. -affirming, D.<1, 47 F.Supp. 

431. 
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to its jurisdiction existed,®^ and whether it had 
power to impose a particular sentence.®® 

On the other hand, the civil courts are not con¬ 
cerned with the merits of the case, or with the guilt 
or innocence of the petitioner,®^ and they cannot 
consider alleged errors by the court-martial in rul¬ 
ing on the sufficiency of the pleadings,®® the admis¬ 
sibility®® or sufficiency®*^ of the evidence before it, 
matters of defense,®® or the severity of the sen¬ 
tence.®® 

§ 32. Arrest in Civil Cases 

While habeas corpus Is an appropriate remedy to de¬ 
termine the legality of the detention of one arrested In a 
civil action, the proceedings will not be reviewed for mere 
irregularity or error and the only questions open are 
whether the court had Jurisdiction to Issue the particular 
process and whether the process Is so radically defec¬ 
tive as to be void. 


Within statutory limitations, habeas corpus is an 
appropriate relnedy to determine the legality of the 
detention of one arrested in a civil action under 
mesne process or under execution against the per¬ 
son.®® As a general rule, the proceedings cannot 
be reviewed®^ for mere irregularity or error,®® and 
the only questions open are whether the court had 
jurisdiction to issue the particular process,®® and 
whether the process itself is so radically defective 
as to be void,®^ or has spent its force,®® or by rea¬ 
son of proceedings had, or matters arising subse¬ 
quent to the arrest, the prisoner has become enti¬ 
tled to a discharge.®® No inquiry can be made 
whether the prisoner had a good defense to the ac¬ 
tion in which he was arrested.®*^ 

In a case involving an arrest under execution, 
the court can inquire whether the statutory pro¬ 
cedure is constitutional,®® whether the statute au- 


&L U.S.—Collins V. McDonald, Cal.. 
42 S.Ct. 326, 258 U.S. 416, 66 L.Ed. 
692. 

29 C.J. p 94 note 69. 

53. U.S.—Collins v. McDonald, su¬ 
pra—Carter v. Roberta, N.Y., 20 
S.Ct. 713, 177 U.S. 496, 44 L.Ed. 
638—^U. S. ex rel. Innes v. Crystal, 
C.C.A.N.T., 181 F.2d 576—Ex parte 
Smith, D.C.Me., 47 F.2d 257—In re 
Waidman, D.C.Me., 42 F.2d 239. 

64 U.S.—^Bx parte Qulrln, D.C., 63 

S.Ct. 2, 317 U.S. 1, 87 L.Ed. -, 

afflrmingr, D.C., 47 F.Supp. 431— 
Sanford v. Robbins, C.C.A.G^, 115 
F.2d 435, certiorari denied Rob¬ 
bins V. Sanford, 61 S.Ct. 737, 312 
U.S. 697, 85 L.Ed. 1132—U. S. v. 
McIntyre, C.C.A.Mont.. 4 F.2d 823 
—Menefee v. Aderhold, D.C.Ga., 5 
F.Supp. 102, reversed on other 
grounds, C.C.A., Aderhold v. Mene¬ 
fee, -67 F.2d 345. 

65. U.S.—Johnson v. Biddle, CC.A. 
Kan., 12 F.2d 366, affirming, D.C., 
Ex parte Johnson, 3 F.2d 705. 

66. U.S.—Collins V. McDonald, Cal., 
42 S.Ct 326, 258 U.S. 416, 66 L.Ed. 
692. 

67. U.S.—^Ex parte Dickey, D.C.Me., 
204 F. 322. 

58. U.S.—Sanford v. Robbins, C-O.A. 
Ga., 115 F.2d 435, certiorari denied 
Robbins v. Sanford, 61 S.Ct 737, 
312 U.S. 697, 85 L.Ed. 1132. 

29 C.J. p 94 note 72. 

59. U.S.—Ex parte Dickey, D.C.Me., 
304 F. 322. 

ea N.J.—^David V. Blundell, 39 N.J. 
Law 612. 

Or.—^Ex parte Teeters, 280 P. 660, 
130 Or. 631. 

5 C.J. p 472 note 13. 

61. N.T.—In re Place, 34 How.Pr. 
259. 

29 C.J. p 102 note 1. 

PetltloiLer la not of right entitled 


to ask fox a writ of habeas corpus 
because he stands committed on exe¬ 
cution of civil process, and the writ 
will be denied where It appears that 
restraint Is by order of a court of 
competent Jurisdiction.—Ex parte As- 
adoorian, 135 A. 822, 48 R.I. 50. 
Poor debtor’s oath 
Court In habeas corpus proceeding 
could not reSxamine de novo proceed¬ 
ings before Jail commissioners deter¬ 
mining whether imprisoned debtor 
ought to be admitted to poor debtor’s 
oath.—In re Blake, 175 A. 252. 107 Vt. 
18. 

68. KT.—Feldman v. Adlsky, 21 N. 
Y.S.2d 54. 

29 C.J. p 102 note 2. 

Aoqulesoence 

Habeas corpus for release from Im¬ 
prisonment under body execution fol¬ 
lowing Judgment in municipal court, 
sought on ground that court was 
without power to direct compulsory 
reference and lacked jurisdiction to 
enter Judgment, would not be allowed 
where relator participated in the ref¬ 
erence without objection, and appeal 
from the Judgment was apparently 
undetermined.—Feldman v. Adlsky, 
supra. 

OonstractiOA of statute 
Any error in construing statute as 
authorizing' body execution under 
facts presented at trial can be cor¬ 
rected only by appeal, not by writ of 
habeas corpus.—^People ex reL Holt 
V. Lambert, 260 N.Y.S. 678, 237 App. 
Dlv. 39, motion denied 185 N.B.* 797, 

261 N.Y. 695, affirmed 188 N.B, 42, 

262 N.Y. 511, motion denied 188 N.E. 
65. 262 N.Y. 561. 

63L Colo.—Ex parte Thompson, 89 P. 

2d 538, 104 Colo. 171. 

N.Y.—In re Pine, 288 N.Y.S. 135, 248 
App.Dlv. 626. 

Or.—Bx parte Teeters, 280 P. 660, 
130 Or. 631. 


R.I.—^Ex parte Asadoorlan, 135 A. 

322, 48 RJ. 50. 

29 C.J. p 102 note 3. 

64 Or.—Wemme v. Hurlburt, 289 P. 

372, 133 Or. 460. 

29 C.J. p 103 note 4. 

Process held valid 
N.Y.—People ex rel. Sirotta v. Samp¬ 
son, 295 N.Y.S. 61, 162 Mlsc. 601. 

65- Pa.—^Ex parte McCabe, 22 Pa. 
450. 

29 C.J. p 103 note 5. 

ea. vt. —^Bx parte Davis, 18 Vt 401. 
29 C.J. p 103 note 6. 
licatters not warranting discharge 
The fact that Judgment creditor. In 
supplementary proceedings against 
debtor, who had Judgment against 
third person, served on such third 
person an order restraining him from 
paying his creditor any money in sat¬ 
isfaction of such Judgment thus pre¬ 
venting such creditor from accom¬ 
plishing third person’s release from 
city marshal’s custody under execu¬ 
tion against his person and subject¬ 
ing him to punishment for contempt 
of court if he makes such payment, 
does not entitle him to release on 
habeas corpus.—People ex rel. Hlrsch 
V. Weissbrod, 33 N.Y.S.2d 580, 178 
Mlsc. 177. 

67, Cal.—^Bx parte La Due, 120 P. 

13, 161 Cal. 632. 

29 C.J. p 103 note 7. 

Matter in abatement 

The fact that the creditor had al¬ 
ready brought suit for the same 
cause of action and attached proper¬ 
ty to twice the amount of the sum 
due was matter to he pleaded In 
abatement merely, and was not 
ground for discharge on habeas cor¬ 
pus.—^In re Hoseley, 22 VL 863. 

eSw Kan.—In re Roberts, 45 P. 942, 
4 Kan.Appi 292. 
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thorizing the proceedings is in force,®® whether 
there was any judgment at all against the prisoner 
in existence,*^® whether it was one on which an 
execution against the person could issue,whether 
it authorized the particular execution,*^2 whether the 
facts extrinsic to the judgment authorized the exe¬ 
cution,73 whether the execution itself was void,74 
and whether the person was one subject to such ar- 

rest.75 

Habeas corpus to enforce exemption from civil 
arrest under bankruptcy law is considered in Bank¬ 
ruptcy § 492. 

§ 33. Baa 

Habeas corpirs will not rie to obtain the release of one 
properly Imprisoned for failure to furnish ball, or to cor¬ 
rect mere errors In an order admitting one to ball. It 
will lie, however, where one Is Illegally In custody for 
failure to give a peace bond. 

One properly committed to jail for failure to en¬ 
ter into a recognizance for his appearance is not 
entitled to a discharge on habeas corpus.76 The 
writ of habeas corpus does not lie to correct mere 
errors or irregularities in an order admitting one 
to bail;77 and, since the sole function of the writ 


is to relieve from unlawful imprisonment, see supra 
§ 4, it cannot be used to determine who is entitled 
to money deposited in lieu of bail. 78 

Peace bond. Habeas corpus may be used to se¬ 
cure the release of one confined to jail for failure 
to give a peace bond as required by order of court 
where the court was without jurisdiction to require 
the bond79 or acted in excess of its jurisdiction,®® 
as where the facts were insuflScient to support the 
order requiring the bond.®^ 

§ 34, -- Admission to, or Reduction of. 

Bail 

a. Admission to bail 

b. Reduction of bail 

a. Admission to Bail 

As a general rule the writ of habeas corpus may be 
used to procure the admission to ball of one entitled 
thereto. 

Subject to statutory limitations®® and subject tO' 
the rule that the writ may be denied where there is*, 
another adequate remedy,®® the writ of habeas cor¬ 
pus may be used to procure the admission to bail 
of a party who is entitled thereto®^ and who has 


Unconstltntlonallty of statute as 
ground for relief see supra S 18. 
68. N.T.—^People v. O’Brien, 3 Abb. 
Dec. <552, 6 Abb.Pr.,N.S., 63. 

m. —^Eisen v. Zimmer, 98 N.E. 
285, 254 111. 43, Anii.Ca8.191'8B 876. 
29 C.J. p 108 note 10. 

ConoluslveiLess of pleadlagis 
Federal court. In habeas corpus 
proceeding to secure release of debt¬ 
or Imprisoned for nonpayment of 
Judgment, Is not bound by pleadings 
In state court, but must examine en¬ 
tire record and all facts behind judg¬ 
ment.—S. ex rel. Greenfield v. 
Sheriff of Kings Oounty, State of 
New Torlc, D.CN.Y.. 4 F.Supp. 103. 

71 . Or.—Bx parte Teeters, 280 P. 
660. 130 Or. 681. 

29 O.J. p 108 note 11—5 CJ. p 514 
note 40. 

72. N.T.—People v. Willett, 26 Barb. 
78. 6 Abb.Pr. 37, 16 How.Pr. 210. 

Vt—^Bx parte Hatch, 2 Alh. 28. 

73- N.J.—^Bx parte Clark, 20 N.J. 

Law 648, 45 Am.D. 894. 

29 C.J. p 103 note 13. 

FiaudnleiLt represeatatloiui 
Federal court, on habeas corpus to 
secure release of debtor Imprisoned 
for nonpayment of judgment, Is 
hound by judgment based on verdict 
that relator obtained money on false 
and fraudulent representations.—U. 
S. ex rel. Greenfield v. Sheriff of 
Kings Oounty, State of New York, 
D.C.N.Y.. 4 F.Supp. 103. 

74 . N.Y.—^People ex reL Greenhouse 


V. Sheriff of Kings Oounty, 298 N. 
Y.S. 845, 252 App.Dlv. 761. 

29 O.J. p 103 note 14. 

Exacntlon. held valid 

N.Y.—^People ex rel. Greenhouse v. 

Sheriff of Kings County, supra. 

76. Mass.—In re Blake, 106 Mass. 
•501. 

29 O.J. p 103 note 15. 

76. K3an.—^Devault v. Sampson, 221 P. 
284, 114 Kan. 913. 

77. Order regulring ball pending ap¬ 
peal 

A writ of habeas corpus did not lie 
to correct alleged error In order made 
on prior petition that petitioner was 
entitled to be discharged but that 
pending an appeal from such decision 
he should be enlarged on recognizance 
only on giving security In a specified 
I amount, since petitioner’s only re¬ 
dress was to apply for modification to 
judge rendering the decision or to 
court of appeals where appeal from 
decision was pending.—Wright v. 
Johnston, D.O.Oal., 49 F.Supp. 748. 
Bight of person discharged on bail 
to writ of habeas corpus see supra S 
-9.‘ 

78. Mont—State v. District Court of 
Second Judicial Dlst, 79 P. 409, 32 
Mont. 18. 

72. Ky.—City of Bowling Green v. 
Drake, 244 S.W. 318, 196 Ky. 114. 

BO. Tex.—Bx parte Allen, 19 S.W.2d 
58, 113 Tex.Cr. 73. 

80. Tex.—^Ex parte Allen, supra—^Bx 
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parte Wilkinson, 278 S.W. 426, 102' 
Tex.Cr. 336. 

Za the absence of evidence as to the 
facts which are relied on to support 
an order of a Justice of the peace re¬ 
quiring a peace bond, the relator 
should be discharged.—Ex parte Mon¬ 
tes, 116 S.W.2d 912, 134 Tex.Cr. 315. 

82. U.S.—In re Humason, D.C.Wash.,. 
46 F. 388. 

Pa—Commonwealth v. Wurth, SO' 
Del.Co. 5. 

29 C.J. p 94 note 75. 

After conviction 

Under some statutes habeas corpus 
does not lie to procure release on ball 
pending writ of error after convic¬ 
tion.—^In re Baronne, 117 A. 163, 97 
N.J.Law 249, affirming State v. Bar^ 
one, 114 A. 809, 96 N.J.Law 874. 

83. Minn.—Ex parte Salisbury, 194 
N.W. 460, 163 Minn. 648. 

Existence of other remedy generally 
see supra 9§ 7, 8. 

Statutory remedy 
Habeas corpus weld not Issue on 
application of defendant charged 
with murder to be released on bail 
pending trial, where statute provid¬ 
ed an adequate remedy by petition to 
court of sessions and recourse to 
statute was not inconvenient or Im¬ 
proper.—State V. Hawkins, 183 A. 
626, 7 W.W.Harr., Del., 396. 

84. U.S.—Bx parte Perkov, D.C.Cal., 
45 F.Supp. 864. 

29 C.J. p 94 notes 76, 77, p 95 note 89. 



39 C.J.S. 


BABE AS CORPUS 


been denied bail,®® unless admission is a matter of 
discretion and has been refused by the proper au¬ 
thorities®® without any abuse of discretion.®*^ The 
object of a prisoner in applying for the writ to se¬ 
cure his release on bail is immaterial.®® The writ, 
however, cannot be so used as to secure a continu¬ 
ance of the trial of accused.®® The relief obtain¬ 
able is limited to admission to bail, accused not be¬ 
ing entitled to an absolute discharge.®® The right 
to the writ may be waived,®^ as, although there is 
authority to the contrary,®® by waiving preliminary 
examination,®® unless the waiver is under apprehen¬ 
sion of personal violence if examination is had.®^ 

Where an indictment appears to be regular, it 
cannot be attacked in a habeas corpus proceeding to 
fix bail;®® and in such a pflroceeding the reputa¬ 


§ 34 

tion of accused is not a proper subject for inquiry.®® 
After conviction, an appellate court on habeas cor¬ 
pus for bail pending appeal will not consider alleged 
errors of law committed by the trial court j®*^ nor 
will it recognize any rule adopted by such court in¬ 
variably denying bail to defendants convicted of fel¬ 
ony.®® 

Incidental adjnission to bail In some jurisdic¬ 
tions, where a prisoner is detained for a bailable of¬ 
fense, the court, on denying habeas corpus for ab¬ 
solute release from custody, is required by statute 
to admit him to bail or to fix the amount of bail.®® 

Admission to jail liberties. Habeas corpus is a 
proper remedy to procure admission to the statutory 
“jail liberties” of one entitled thereto.^ 


Bnle applloaUe In criminal oaaea 

(1) The text rule appllea, some¬ 
times by virtue of express statutory 
provisions, In cases where the party 
is confined in a criminal case. 

U.S.—State of Florida v. Tooher, D. 
C.Fla, 283 F. 845. 

Ala.—State v. Gilbert. 102 So. 165, 20 
Ala.App. 357. 

Ark.—Bx parte Klttrel, 20 Ark. 499. 
Fla.—Bennett v. State, 118 So. 18, 
96 Fla. 237—^Bx parte Hatcher, 98 
So. 72, 86 Fla. 330—Ex parte Mc¬ 
Daniel. 97 So. 317, 86 Fla. 146. 

III.—Lynch v. People, 38 Ill. 494. 
Miss.—Bx parte Vinson, 6 So.2d 114, 
192 Miss. 507. 

Okl.—Ex parte Womack, 71 P.2d 494, 
62 Okl.Cr. 290. 

Pa.—Commonwealth ex rel. Tambur- 
ro v. Bentz, 12 Pa.Dlat. & Go. 68, 
21 North Co. 340. 

Tex.—Bx parte Jackson, Cr., 166 S. 
W.2d 136—Bx parte Purvis, 258 S. 
W. 478, 96 Tex.Cr. 490. 

29 C.J. p 94 note 78, p 95 note 82. 

(2) Persons held under indictment 
for capital offense are entitled as of 
right to hearing by way of habeas 
corpus on Issue of ball.—Bx parte 
Readhlmer, 60 S.W.2d 788, 123 Tex. 
Or. 635. 

Bnle applicable In civil actions 
The text rule also applies, some¬ 
times by virtue of express statutory 
provisions, In cases where the party 
Is conflned In a civil action.—Ex 
parte Womack, 71 P.2d 494, 62 Okl.Cr. 
290—29 G.J. p 94 note 79, p 95 note 
’82. 

Bot exolnsive remedy 

(1) The writ of habeas corpus Is 
not an exclusive remedy for obtain¬ 
ing admission to ball.—^People v. Cor¬ 
nell. 153 P. 726, 28 CaLApp. 654. 

(2) As will be seen in Ball § 45, 
CLCcused may also proceed by motion 
for bail. 

'Time for application 
' An application for a writ of habeaa 
corpus to procure admission to bail 


may be made In term time or in -vaca¬ 
tion.—Lynch v. People, 38 IlL 494. 
85. Ky.—^Hacker v. Commonwealth, 
155 S.W.2d 867, 288 Ky. 222. 

Mo.—^Bx parte Newland, 267 S.W. 
809, 306 Mo. 309. 

Tex.—^Bx parte Kimberlln, 276 S.W. 
237, 101 Tex.Cr. 666—Bx parte 

Meador, 248 S.W. 348, 93 Tex.Cr. 
450. 

29 CJ. p 94 note 76—6 CJ. p 987 note 
82. 

Bight to remedy and dnty of court 
“The remedy of a prisoner who is 
entitled to bail . • . [and] who 
is denied bail is by habeas corpus, 
and that is his only remedy, and 
his right to invoke it is absolute, 
and the duty cast upon the court 
not only to grant the writ but to 
admit to ball is mandatory.”—^Bx 
parte Stegman, 163 A. 422, 423, 112 
N.J.Eq. 72. 

Denial not conclusive 

The denial of ball after indictment 
and before trial by the court of gen¬ 
eral sessions is not such a final de¬ 
termination as to preclude an exami¬ 
nation of the right to bail by the 
supreme court on habeas corpua— 
People ex rel. Shapiro v. Keeper of 
City Prison, Tombs, New Tork Coun¬ 
ty, 39 N.T.S.2d 626, 266 App.Dlv. 474, 
affirmed People ex rel. Shapiro v. 
Keeper of City Prison, 49 N.B.2d 498, 
290 N.T. 393. 

Courts of concurrent Jurisdiction 
It has been held that the writ of 
habeas corpus will not be granted 
by a court to review a denial of bail 
by another court having concurrent 
and not Inferior Jurisdiction in the 
matter of ball.—^In re Strickland, 6 
So. 677. 41 La.Ann. 824—29 C.J. 

p 94 note 80 [a]. 

sa N.T.—People v. Ackerson, 1 N. 

Y.S.2d 427, 166 Mlsc. 130. . 

29 C.J. p 94 note 80. 

87. Cal.—^Bx parte Hatch, 114 P. 

410, 16 Cal.App. 186. 

29 C.J. p 95 note 81. 
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sa Iowa.—Ford v. Dllley, 166 N. 

W. 613, 174 Iowa 243. 

29 CJ. p 96 note 88. 

89. PUlng application on date set 
for trial 

“The court should not permit con¬ 
tinuances to be secured by merely 
filing an application [for a writ of 
habeas corpus to obtain ball] on the 
day set for trial of a case, or so 
short a time before that day as to 
render it impossible to hear it be¬ 
fore the date set for trial.”—^Muldrew 
V. State. 166 S.W. 156, 158, 78 Tex. 
Cr. 463—Strelght v. State, 138 S.W. 
742, 763, 62 Tex.Cr. 471. 

90l Iowa.—^Murphy v. McMillan, 13 
N.W. 664, 69 Iowa 616. 

91. Kan.—^In re Malison, 14 P. 144, 
86 Kan. 726. 

92. Fla.—^Ex parte Nathan. 50 So. 
38—Benjamin v. State, 6 So. 433, 
25 Fla. 675. 

93. Kan.—^In re Malison, 14 P. 144, 
36 Kan. 725. 

94. Kan.—^In re Malison, supra. 

95. Ala.—^Leaver v. State, 135 So. 
604, 24 Ala.App. 877. 

96. Mo.—^Bx parte Knight, 254 S.W. 
1077, 301 Mo. 68. 

97. Cal.—^Bx parte Smith, 26 P. 638, 
89 CaL 79. 

29 C.J. p 95 note 91. 

Merits of ease cannot be considered 
by appellate court on petition for hap 
beas corpus to admit relator to ball 
pending determination of right to ap¬ 
peal from contempt Judgment.—^Bx 
parte Wright, 281 P. 944, 86 Arlz. 8. 

98; Cal.—^Bx parte Smith, 26 P. 688, 
89 Cal. 79. 

99. Vt.—^In re Dexter, 107 A. 184, 
98 Vt. 304. 

1. Wis.—^Rose V. Tyrrell, 25 Wis. 
568. 

29 CJ. P 96 note 96. 
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The action of an official in refusing to approve a 
bail bond will not be reviewed on habeas corpus,^ 
at least where the official has acted in good faith.® 

Evidence, The general rules of the law of evi¬ 
dence relating to burden of proof,^ presumptions,® 
and the weight and sufficiency of evidence® ordi¬ 
narily are applicable in habeas corpus proceedings to 
secure admission to bail. On habeas corpus to ob¬ 
tain the discharge of one from custody, it will be 
presumed that the trial court, on proper application 
being made, would make an appropriate order for 
petitioner’s admission to bail.*^ 


b. Eednction of Bail 

Where a prisoner Is held under excessive ball, habeas 
corpus lies to obtain a discharge on ball In a proper 
amount. 

Where a prisoner is held under excessive bail, 
the imprisonment is illegal, and habeas corpus lies 
to obtain a discharge on bail in a proper amount,8 
whether in a criminal case® or a civil action,!*^ 
subject to the rule that the writ may be denied 
where there is another adequate remedy. 

In accordance with the rule stated supra § 5 that 
the writ will not issue in a moot case, the writ will 
not lie where it appears that accused is unable to 


s. Ala.—parte Middleton, App., 4 
So.2d 267. 

Okl,—^Elx parte Lowery, 231 P. 86, 107 
Okl. 132—Bx parte Tyler, 102 P. 
716, 2 Okl.Cr. 456. 

Tex—^Ex parte Newsom, 143 S.W.2d 
956, 140 TexCr. 83. 

3. Ala.—^Harris v. Adams, 136 So. 
830, 24 Ala.App. 252, certiorari de¬ 
nied 136 So. 831, 223 Ala. 486. 

29 C.J. p 94 note 80 [b]. 

4 . Ala.—^Anderson v. State, 198 So. 
166, 29 Ala.App. 499. reversed on 
other grounds. Sup., 198 So. 169. 

Okl,—^Bx parte Hunt, Cr., 129 P.2d 
208. 

Tex—^Ex parte Francis, 239 S.W. 957, 
91 TexCr. 398. 

5. Ala.—^Anderson v. State, 198 So. 
166. 29 AIa.App. 499, reversed on 
other grrounds. Sup., 198 So. 169. 

6. Ala.—^Anderson v. State, supra. 
Bvidence held sufllcient to sustain 

Juderment in habeas corpus proceed¬ 
ing denying hail. 

Fla.—Weaver v. Prick, 9 So. 2d 665. 
Tex—Bx parte Moore, Cr., 20 S.W.2d 
1060. 

Evidence held Insnfiolent to war¬ 
rant Judgrment in habeas corpus pro¬ 
ceeding allowing bail.—^Ex parte 
Hunt, OkLCr., 129 P.2d 208. 

7- CaL—^Ex parte Tipton, 267 P. 

445, 83 Cal.App. 742. 

8. N.J.—Bx parte Stegman, 168 A. 
422, 112 N.J.Bq. 72. 

N.Y.—People on Complaint of- 

v. Doe, 26 N.T.S.2d 458, 261 App. 
Dlv. 604. 

Tex—^Bx parte Bice, 289 S.W. 43, 105 
TexCr. 484, rehearing denied 289 
6.W. 1120—^Ex parte Meador, 248 S. 
W. 348, 93 Tex.Cr. 450—Bx parte 
Thompson, 243 S.W. 910, 92 Tex 
Cr. 291, followed in Ex parte At¬ 
kinson, 243 S.W. 910, 92 TexCr. 
296. 

29 C.J. P 95 note 98. 

If court redulres excessive hail to 
keep peace, one convicted of offense 
less than felony may by habeas cor¬ 
pus have ball reduced.—Jones v. 
State, 112 So. 170, 146 Miss. 819. 


Bemedy XLOt barred by statute 

Code Cr.Proc. § 566, making final 
a decision of a Judge fixing ball, 
does not preclude one from obtain¬ 
ing relief from excessive bail by a 
writ of habeas corpus, since the stat¬ 
ute makes final the decision fixing 
ball only as far as review by appeal 
la concerned.—^People ex rel. Deliz 
V. Warden of City Prison (Tombs) 
In City of New York, 21 N.Y.S.2d 436, 
260 App.Dlv. 165—People ex rel. Wei¬ 
ner V. Collins, 22 N.Y.S.2d 774, af¬ 
firmed 22 N.Y.S.2d 776, 260 App.Dlv. 
806. 

Alter denial of reduction la trial 
court 

After an application to the trial 
court for a reduction of bail has been 
denied, an application may be made 
to the supreme court for a writ of 
habeas corpus to secure a reduction 
of bail.—State v. Wertheimer, 163 
So. 545. 183 La. 388. 

Necessity of real invasion of consti¬ 
tutional right 

The power to grant relief from ex¬ 
cessive ball by habeas corpus should 
be exercised only In cases where 
there has been a real invasion of de¬ 
fendant's constitutional right that 
excessive ball shall not be required, 
and not where there is mere differ¬ 
ence of opinion as to amount fixed. 
—^People ex rel. Deliz v. Warden of 
City Prison (Tombs) In City of New 
York, 21 N.Y.S.2d 435, 260 App.Dlv. 
155. 

The relief Is granted not as a re¬ 
view of the prior determination fix¬ 
ing ball hut in protection of defend¬ 
ant's constitutional rights.—People 
ex rel. Deliz v. Warden of City Pris¬ 
on (Tombs) in City of New York, 
auprcu 

Clear showing of enoesslveness re¬ 
quired 

Ball will not be reduced on ha¬ 
beas corpus unless it appears clearly 
that the amount fixed by the trial 
court is excessive and clearly dis¬ 
proportionate to the offense charged. 
Cal.—People v. Elseman, 230 P. 668, 

69 CaLApp. 143. 
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Okl.—^Ex parte McWhorter, 292 P. 
393, 48 TexCr. 397—Bx parte Hay¬ 
worth, 244 P. 827, 34 Okl.Cr. 41. 

9. N.Y.—People ex rel. Deliz v. War¬ 
den of City Prison (Tombs) in City 
of New York, 21 N.Y.S.2d 435, 260 
App.Dlv. 166—People ex rel. Roth- 
ensles v. Searles, 243 N.Y.S. 15, 
229 App.Dlv. 603, followed in Peo¬ 
ple ex rcl. Howard v. Searles, 243 
N.Y.S. 20. 229 App.Dlv. 819. 
Okl.—In re Rice, Cr., 131 P.2d 131. 
Tex.—Ex parte Carllle, 244 S.W. 611, 
92 TexCr. 495. 

29 C.J. p 95 note 99—6 C.J. p 990 note 
14. 

Excessive bail in criminal cases gen¬ 
erally see Bail 99 50, 61. 

N.Y.—People ex rel. Deliz v. 
Warden of City Prison (Tombs) In 
City of New York, 21 N.Y.S.2d 436, 
260 App.Dlv. 166—People ex rel. 
Rothensles v. Searles, 243 N.Y.S. 
16, 229 App.Dlv. 603, followed in 
People ex rel. Howard v, Searles, 
243 N.Y.S. 20, 229 App.Dlv. 819. 

29 C.J. p 95 note 1. 

Excessive ball In civil actions gen¬ 
erally see Ball 9 9. 

11. Ohio.—In re Pollzal, 22 N.B.2d 
569, 61 Ohio App. 354. 

29 C.J. p 95 note 2. 

Existence of other remedy generally 
see supra 99 7, 8. 

Exhausting remedies In state courts 

Where defendant had been acquit¬ 
ted In state court but trial court con¬ 
cluded that he was a person not of 
good fame and likely to endanger 
public peace and ordered him to en¬ 
ter ball in a specified sum to keep 
peace, and, on failure to enter ball, 
defendant was committed to county 
prison, federal court would not in¬ 
tervene by writ of habeeus corpus, 
notwithstanding contention that de¬ 
fendant was deprived of liberty with¬ 
out due process because exorbltaort 
ball was fixed, where defendant hadl 
not appealed or applied to any state 
court for writ of habecLs corpus.— 
U. S. ex rel. Henson v. Mills, D.C. 
Pa., 21 F.Supp. 616. 



39 C.J.S. 


HABEAS CORPUS 


furnish any bail whatsoever,or that he has fur¬ 
nished the bail required.^^ 

After conviction, an appellate court on habeas 
corpus for reduction of bail pending appeal will not 
consider the merits of the appeal.!^ 

§ 35. - Detention after Bail Accepted 

If ball has been fixed and furnished, the accused, as a 
general rule. Is entitled to release on habeas corpus from 
custody In the original proceedings against him. 

If bail has been fixed and furnished, accused is 
entitled to release on habeas corpus from custody in 
the original proceedings against him,^^ but, where 
the proceedings in which the bail was given have 
terminated, the prisoner will not be released on ha¬ 
beas corpus if rearrested in other proceedings mere¬ 
ly because his bail in the first proceeding was not 
discharged or forfeited.^® A prisoner liberated on 


§ 3& 

bail, but rearrested by order of the court after the 
grand jury finds a true bill, is legally detained, so 
that habeas corpus will not lie.^^ 

§ 36. Contempt 

Ordinarily habeas corpus will not lie to obtain the 
release of one imprisoned for contempt uniess the con¬ 
tempt proceedings are void because of Jurisdictional de¬ 
fects. 

In a proper case the writ of habeas corpus may 
be used to test the validity of an imprisonment for 
contempt.^® Its scope of efficacy, however, is nar¬ 
row^® since it constitutes a collateral attack on the 
contempt proceedings®® and, while regarded more 
liberally than most forms of collateral attack,® ^ 
it cannot be used as a substitute for an appeal or 
writ of error or other revisory remedy for the cor¬ 
rection of errors.®® Its sole function is to deter- 


12. Nev.—^Application of Morlarity, 
191 P. 360, 44 Nev. 164. 

13 . U.S.—Johnson v. Hoy, 111., 33 S. 
Ct. 240, 227 U.S. 245, 67 L.Ed. 497. 

14 . Federal and other gnestlone In¬ 
volved In appeal, allegred to exist, 
will not be considered in an applica¬ 
tion for a reduction of ball as a 
reason for the reduction thereof, but 
will be properly considered * on ap¬ 
peal of the case upon Its nierlta.— 
People V. Eiseman, 230 F. 669, 69 
Cal.App. 143. 

15. Tex.—^Bx parte Evans, 195 S.W. 
861, 81 Tex.Cr. 366. 

29 C.J. p 95 note 7. 

16. VL—In re Fltton, 36 A. 819, 
68 Vt 297. 

29 C.J. p 95 note 8. 

17. La.—State v. Brusle, 34 La.Ann. 
61. 

18. Ala.—Wetzel v. Bessemer Bar 
Ass’n, 5 So.2d 722. 242 Ala. 164— 
Robertson v. State, 104 So. 661, 
20 Ala.App. 514. 

Fla.—State ex reL Hamilton v. 
Trammell, 200 So. 82, 146 Fla. 10 
—^Ex parte Bostick, 136 So. 669, 
102 Fla. 995. 

Mo.—State ex rel. Thompson v. Rut¬ 
ledge, 59 S.W.2d 641, 332 Mo. 603. 
29 C.J. p 99 note 36 [a]. 

Sole available remedy 

(1) In some Jurisdictions relief 
from a Judgment for contempt may 
be had only on a writ of habeas cor¬ 
pus when the relator is in custody. 
—^Lawley v. State, 36 S.W.2d 1035, 
117 Tex.Cr. 14—Long v. State, 199 S. 
W. 619, 82 Tex.Cr. 403. 

(2) But, as will be seen In Con¬ 
tempt §§ 116-118, in other Jurisdic¬ 
tions other remedies may be avail¬ 
able. 

AUowaaoe of writ by court InfULotlng 
punlahmeut 

Where a circuit Judge must nec¬ 


essarily sit in review of the pro¬ 
priety and validity of his own Judi¬ 
cial act In the infliction of punish¬ 
ment for a criminal contempt of 
court which he has already investi¬ 
gated and found a conclusion on, he 
should issue the writ of habeas cor¬ 
pus Instead of summarily denying 
it and thereby afford the petitioner 
the right to invoke any appropriate 
proceeding available to him to have 
a different Judge preside at the trial 
of the habeas corpus proceeding.— 
Jones V. Ring, 162 So. 353, 120 Fla. 
87. 

Persons entitled to relief 

Minor children of second marriage 
were not parties in interest In con¬ 
tempt proceeding against father for 
his failure to pay allowance for child 
of flrst marriage as provided in de¬ 
cree of divorce in favor of his flrst 
wife, and failure to Join minors as 
parties in the contempt proceeding 
did not give minors right to prose¬ 
cute a writ of habeas corpus for 
release of father from commitment 
for contempt.—^Lupu v. Dennlston, 
281 N.W. 236, 285 Mich. 600. 

Bevlew limited to record 

In passing on application for ha¬ 
beas corpus to review commitment 
for contempt, appellate court will 
consider record alone.—Common¬ 
wealth V. Heston, 140 A. 533, 292 Pa. 
63. 

19. Fla.—^Richey v. McLeod, 188 So. 

228, 137 Fla. 281. 

Begardlng the existence of an In¬ 
junction at the time of the alleged 
violations for which relator was ad¬ 
judged guilty of contempt, the court 
in habeas corpus proceeding will 
not look beyond the minutes of the 
court in the injunction suit, except 
to the original flat for a restraining 
order Indorsed on the injunction suit 
petition.—^Ex parte Rains, 267 S.W. 
217, 113 Tex. 428. 
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20. Ala.—^Ex parte State ex rel. 
Knight, 158 So. 317, 229 Ala. 513. 

D.C.—^Warring v. Colpoys, 122 F.2d 
642, 74 App.D.C. 303, 136 A.L.R. 
1025, certiorari denied 62 S.Ct. 184, 
314 U.S. 678, 86 L.Ed. 543. 

Fla.—^Driggers v. Pearson, 192 So, 
881, 141 Fla. 256—Baumgartner v. 
Joughln. 143 So. 436, 107 Fla. 858, 
denying rehearing and affirming 
141 So. 186, 106 Fla. 336—Wilson 
V. Joughln, 141 So. 182, 106 Fla. 
363—State ex rel. Grebsteln v. Leh¬ 
man, 129 So. 818, 100 Fla. 481, mod¬ 
ifying 128 So. 811, 100 Fla. 473. 

Tex.—^Bx parte Hughes, 129 S.W.2d 
270, 133 Tex. 505—^Ex parte Scott, 
123 S.W.2d 306, 133 Tex. 1, answer 
to certified Questions conformed to 
Scott V. Scott, Clv.App., 126 S.W.2d 
625—^Ex parte Hodges, 109 S.W.2d 
964, 130 Tex. 280—Ex parte Dun¬ 
can, 96 S.W.2d 676, 127 Tex. 607 
—Ex parte Klmberlin, 86 S.W.2d 
717, 126 Tex. 60. 

21. D.C.—^Warring v. Colpoys, 122 
F.2d 642, 74 App.D.C. 303, 136 A. 
L.R. 1025, certiorari denied 62 S. 
Ct. 184, 314 U.S. 678, 86 L.Ed. 543. 

29 C.J. p 99 note 47. 

22. U.S.—Craig v. Hecht, N.T., 44 
S.Ct 103, 263 U.S. 255, 68 L.Ed. 
293, affirming, C.C.A., Ex parte 
Craig, 282 F. 138, reversing, D.C., 
274 F. 177, and certiorari denied 
Craig V. McCarthy, 42 S.Ct. 272, 
268 U.S. 604, 617, 66 L.Ed. 793— 
U. S. ex rel. Emanuel v. Jaeger, 
C.C.A.N.T., 117 F.2d 483—Loubriel 
v, U. S., aC.A.N.Y., 9 F.2d 807— 
Heiman v. Stoutamire, D.C.Fla., 
26 F.Supp. 301. 

Cal.—Ex parte Levin, 216 P. 908, 191 
Cal. 207—^Ex parte Hadley, App., 
135 P.2d 381—Ex parte Wilson, 11 
P.2d 652, 123 Cal.App. 601. 

D.C.—^Warring v. Colpoys, 122 F.2d 
642, 74 App.D.C. 303, 136 A.L.R. 
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mine the court’s jurisdiction to adjudge the relator 
guilty of contempt.23 From this it follows that the 
writ will not lie or issue where the court in com¬ 
mitting the party for contempt acted within its ju- 
risdiction^^ and its orders, including the order of 


commitment, are not absolutely void.26 Where the 
court acted within its jurisdiction, the justice or 
propriety of the commitment is not open to review 
on habeas corpus.^® 

Ordinarily the evidence will not be reviewed ex- 


1025 , certiorari denied 62 S.Ct 184. 
314 U.S. 678, 86 L.Ed. 543. 

Fla.—State ex rel. Buckner v. Cul- 
breath, 3 So.2d 380, 147 Fla. 560. 
Ga.—^Whlte v. George. 24 S.B.2d 787. 
Mass.—Petition of Kelley. 197 N.E. 

861, 292 Mass. 198. 

Minn.—State ex rel. Nielsen v. Gib¬ 
bons, 271 N.W. 873, 199 Minn. 445. 
Mo.—^Threlkel v. Miles, 10 S.W.2d 
953. 320 Mo. 1140. 

N.T.—^People ex rel. Bellanca v. 
Moran. 267 N.T.S. 9, 235 App.Div. 
317. 

N.C.—In re Adams, 11 S.E.2d 163. 
218 N.C. 379. 

Okl.—^Ex parte BIghorse, 62 P.2d 487, 
178 Okl. 218. 

Tex.—^Ex parte Duncan, 95 S.W.2d 
675, 127 Tex. 607—^Ex parte Klm- 
berlin, 86 S.W.2d 717, 126 Tex. 60 
—^Ex parte Olson, 243 S.W. 773, 
111 Tex. 601. 

Wash.—^Ex parte Johnson. 65 P.2d 
397, 189 Wash. 343. 

Wls.—^Larson v. State ex rel. Ben¬ 
nett, 266 N.W. 170, 221 Wis. 188. 
23. Cal.—^Ex parte Peart, 43 P.2d 
334, 6 Cal.App.2d 469. 

XiL(LxiSry limited to Jnrlsdlotloxi 

(1) The scope of Inquiry on habeas 
corpus to secure the discharge of 
one committed for contempt is lim¬ 
ited to the Question of Jurisdiction. 
IT.S.—^U. S. ex rel. Emanuel v. Jae¬ 
ger, C.C.AN.T., 117 P.2d 483—Ex 
parte Craig. C.C.A.N.T., 282 F. 138. 
reversing, D.C., 274 F. 177, certio¬ 
rari denied Craig v. McCarthy, 42 
S.Ct 272, 258 U.S. 604, 617, 66 L. 
Ed. 793, certiorari granted Craig v. 
Hecht, 43 S.Ct 90, 260 U.S. 714, 
67 Ii.Ed. 477, and affirmed 44 S.Ct 
103, 263 U.S. 255, 68 L.Ed. 293. 

Cal.—^Ex parte Selowsky, 208 P. 99, 
189 Cal. 331—^Ex parte Carpenter, 
97 P.2d 476. 36 Cal.App.2d 274— 
Ex parte Wilson, 11 P.2d 652, 123 
Cal.App. 601—^Ex parte Llndsley, 
241 P. 934. 76 Cal.App. 122—Ex 
parte Lake, 224 P. 126, 65 Cal. 
App. 420. 

Miss.—^Robbins v. Waldrop, 140 So. 
230, 162 Miss. 803. 

Neb.—^In re Umphenour, 236 N.W, 
762, 121 Neb. 870. 

N.T.—^People ex rel. Sandnes v. Sher¬ 
iff of Kings County, 299 N.T.S. 9, 
164 Misc. 365. 

Tex.—^Ex parte Olson, 243 S.W, 773, 
111 Tex. 601. 

(2) Practically the only question 
which can be raised is the Juris¬ 
diction of the committing court over 
the subject matter and the parties.— 
Driggers v. Pearson, 192 So. 881, 141 
Fla. 266, 


(3) The Inquiry is limited to the 
Jurisdiction of the court Issuing the 
process of contempt and the void¬ 
ness of the process on its face.— 
State ex rel. Buckner v. Culbreath, 
3 So.2d 380, 147 Fla. 560. 

(4) The court on habeas corpus 
cannot go behind the Judgment un¬ 
der which petitioner is held, the 
only question being whether the 
Judgment was warranted by law and 
within the Jurisdiction of the court. 
—In re Adams, 11 S.B.2d 163, 218 N. 

C. 379. 

Oonstltntionallty of statute 
Where one Is adjudged in contempt 
of court and committed to prison 
for disobeying an injunction, the 
court on habeas corpus is not con¬ 
cerned with the constitutionality of 
a statute on which the injunction 
was baaed.—^Helman v. Stoutamire, 

D. C.Fla., 26 F.Supp. 301. 

24. U.S.—^U. S. ex rel. Emanuel v. 
Jaeger, C.C.AN.T., 117 F.2d 483— 
Reiss V. Shaw, C.C.AM 0 ., 29 F.2d 
399—^Helman v. Stoutamire, D.C. 
Fla., 26 F.Supp. 301. 

Ala.—^Ex parte State ex rel. Knight, 
168 So. 317, 229 Ala. 613—Robert¬ 
son V. State, 104 So. 561, 20 Ala. 
App. 514. 

Cal.—^Ex parte Wood, 93 P.2d 1068, 
34 Cal.App.2d 546—^Ex parte Peart, 
43 P.2d 334. 5 Cal.App.2d 469. 
Fla.—State ex rel. Buckner v. Cul¬ 
breath, 3 So.2d 380, 147 Fla. 560— 
Richey v. McLeod, 188 So. 228, 
137 Fla, 281—^Wilson v. Joughin, 
141 So. 182, 105 Fla, 353—Ex parte 
Earman, 95 So. 755, 86 Fla, 297, 
31 A.L.R 1226. 

Kan.—^Marden v. Bertrand, 117 P.2d 
580, 154 Kan. 219. 

Mich.—^Lupu V. Dennlston, 281 N.W. 

236, 285 Mich. 500. 

Neb.—^In re Umphenour, 286 N.W. 
762, 121 Neb. 870. 

N.T.—^People ex rel. Verdi v. Mc- 
Quade, 280 N.T.S. 903, 245 App. 
Div. 768. 

Okl.—^Bx parte BIghorse, 62 P.2d 487, 
178 Okl. 218—^Ex parte Murray, 
23 P.2d 220. 64 Okl.Cr. 487. 

Tex.—^Ex parte Hughes, 129 S.W.2d 
270, 133 Tex. 606—Ex parte Klugs- 
berg, 87 S.W.2d 465, 126 Tex. 225 
—^Ex parte Westbrook, 84 S.W.2d 
700, 126 Tex, 1—^Ex parte Lips¬ 
comb, 239 S.W. 1101, 111 Tex. 409 
—^Ex parte Morrlss, 10 S.W.2d 106, 
110 Tex.Cr. 686, 

Wls.—^Larson v. State ex rel. Ben¬ 
nett 266 N.W. 170, 221 Wis. 188. 

29 C.J. p 96 note 12—19 C.J. p 808 
note 39. 


Where no question of Jurisdiction 
Is involved, habeas corpus does not 
lie. 

Fla,—^Ex parte Bostick, 136 So. 669, 
102 Fla, 996. 

Ga.—Hall v. Martin. 170 S.E. 41, 177 
Ga. 238. 

Xf the facts showing Jurisdiction 
appear on the record, the petitioner 
cannot be discharged from custody. 
—Ex parte Hadley. Cal.App., 136 P.2d 
381—Ex parte Von Gerzabek, 219 P. 
479, 63 CaLApp. 657. 

S5. Fla.—State ex rel. Buckner v. 
Culbreath. 8 So.2d 380, 147 Fla. 
660—State ex rel. Krueger v. Stone, 
188 So. 675, 137 Fla. 498—Wilson 
V. Joughin, 141 So. 182, 105 Fla, 
353. 

Ga.—White v. George, 24 S.E.2d 787. 
Okl.—^Dancy v. Owens. 268 P. 879, 
126 Okl. 87—State v. Davenport, 
256 P. 340, 125 Okl. L 
Tex.—Ex parte Scott, 123 S.W.2d 
306, 133 Tex. 1, answers to cer¬ 
tified questions conformed to Scott 
V. Scott, Clv.App., 126 S.W.2d 626 
—^E» parte Hodges. 109 S.W.2d 964, 
130 Tex. 280—Ex parte Duncan, 95 
S.W.2d 676, 127 Tex. 607—Ex parte 
Kimberlin. 86 S.W.2d 717, 126 Tex. 
60—^Ex parte Westbrook, 84 S.W.2d 
700, 126 Tex. 1—^Ex parte Malone, 
76 S.W.2d 876. 124 Tex. 41. 

29 C.J. P 96 notes 12, 18. 

26. U.S.—^Helman v. Stoutamire, D, 
C.Fla,, 26 F.Supp. 801. 

Fla,—State ex rel. Grebsteln v. Leh¬ 
man, 129 So. 818, 821, 100 Fla. 481. 
citing Corpus Juris, and modlfylngr 
128 So. 811, 100 Fla. 473. 

Minn.—State ex rel. Nielsen v. Gib¬ 
bons, 271 N.W. 873, 199 Minn. 445. 
Miss.—^Robbins v. Waldrop, 140 So. 
280, 162 Miss. 803. 

N.T.—^People ex rel. Bellanca v. Mor¬ 
an, 257 N.T.S. 9, 235 App.Div. 317. 
29 C.J. p 96 note 13. 

“The inquiry goes not to the pro¬ 
priety but to the right to punish.’^ 
—Ex parte Miller, 240 S.W. 944, 946,. 
91 Tex.Cr. 607. 

Commitment as against public policy 
Where divorce decree in favor of 
first wife provided for allowance for 
child of first marriage, and decree 
was defied by defendant In divorce 
and he was committed for contempt, 
that defendant, as matter of public 
policy, should have freedom to sup¬ 
port minor children of a second mar¬ 
riage, was not reason. In habeas cor¬ 
pus proceeding, to release defendant. 
—Lupu V. Dennlston, 281 N.W. 236, 
285 Mioh. 500. 
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cept to determine the question of jurisdiction.^^ 

Mere matters of defense on the merits are not 
proper subjects for inquiry,28 and matters which 
merely authorize a modification of the order sought 
to be reviewed cannot be investigated.29 The writ 


cannot be used to review questions foreclosed by 
previous proceedings.®® 

As in other classes of cases, mere errors or ir¬ 
regularities not jurisdictional in character will not 
support the writ;®i but defects which go to the 


87. Cal.—Ex parte Lake. 224 P. 126, 
65 Cal.App. 420. 

“Upon a writ of habeas corpus 
the review of the evidence 1b lim¬ 
ited to an Inaulry as to whether or 
not there Is any substantial evidence 
of the jurisdictional facts. If there 
is such evidence of those facts in the 
record, it cannot be said that the 
lower court acted without Jurisdic¬ 
tion.**—^Ex parte Lampros, 299 P. 
667. 114 Cal.App. 80—^Ex parte Ma¬ 
son, 232 P. 167, 159, 69 CaLApp. 698. 
To determine gnllt or Ixmooence 
The evidence cannot be reviewed 
for the purpose of determining the 
guilt or Innocence of the person de¬ 
tained. 

Ga.—^White v. George, 24 S.E.2d 787. 
Nev.—In re McCabe, 6 P.2d 638, 639, 
63 Nev. 463, citing Corpus Juris. 

29 C.J. p 96 note 14. 

Suillclency of evidence to sustain 
Judgment of contempt 

(1) Ordinarily the court on habeas 
corpus will not review the sufficien¬ 
cy of the evidence to sustain the 
Judgment adjudicating the relator in 
contempt 

Cal.—^Ex parte Llndsley, 241 P. 934, 
76 Cal.App. 122. 

Minn.—State v. Lockwood, 198 N.W. 

113, 166 Minn. 263. 

Tex.—^Ex parte Olson, 243 S.W. 773, 
111 Tex. 601. 

(2) In some Jurisdictions, however, 
while the credibility or weight of 
conflicting testimony ordinarily will 
not be reviewed, the court in a prop¬ 
er case, as where there is no other 
adeauate remedy, may consider on 
habeas corpus the legal sufficiency 
of the evidence to sustain the Judg¬ 
ment of contempt—Stokes v. Scott 
189 So. 272, 138 Fla. 235—^Ex parte 
Earman, 96 So. 756, 86 Fleu 297, 81 
A.L.R. 1226. 

The evidence may he reviewed on 

habeas corpus to determine whether 
relator was given such trial as he 
was entitled to under the due proc¬ 
ess clause of the constitution.—^Ex 
parte Olson, 243 S.W. 773. Ill Tex. 
601. 

Goncluslveness of flndlngs of fact 

(1) Findings of fact made by the 
trial court In contempt proceedings 
ordinarily are conclusive on habeas 
eorpua—^Zn re Hayes, 166 S.E. 791, 
200 N.C. 133, 73 A.L.R. 1179. 

(2) This is particularly true where 
the findings are reasonably supported 
by the facts appearing of record.— 
Baumgartner v. Joughln, 141 So. 186, 
106 Fla 835, rehearing denied and 
affirmed 143 So. 486, 107 Fla. 858. 


(3) Thus, where one has been com¬ 
mitted for contempt in failing to 
comply with an order requiring the 
payment of alimony or child sup¬ 
port money, the finding of the com¬ 
mitting court as to the ability of the 
contemner to comply with the or¬ 
der is generally conclusive on ha¬ 
beas corpus. 

CaL—^Ex parte Levin, 215 P. 908, 191 
Cal. 207—Ex parte Wilson, 14 P. 
393, 73 CaL 97—^Ex parte Cottrell, 
59 Cal. 420—^Ex parte Hadley, App., 
135 P.2d 381—^Ex parte Carboni, 
116 P.2d 453, 46 Cal.App.2d 605— 
Ex parte Carpenter, 97 P.2d 476, 
86 Cal.App. 2d 274—^Ex parte Wil¬ 
son. 11 P.2d 662, 123 CaLApp. 601 
—^Ex parte Von Gerzabek, 219 P. 
479, 63 CaJ.App. 657. 

Mich.—^Lupu V. Denniston, 281 N.W. 

286, 285 Mich. 500. 

Nev.—^In re McCabe, 5 P.2d 638, 53 
Nev. 463. 

(4) And this is particularly so 
where there is evidence supporting 
the court*s finding.—^Bx parte Lam¬ 
pros, 299 P. 667, 114 CaLApp. 30— 
Ex parte Bonner, 298 P. 566, 112 
Cal.App. 522—^Ex parte St John, 280 
P. 181, 100 Cal.App. 477. 

(6) But It has been held that if 
the truth of the findings on which 
Judgment is based is denied in peti¬ 
tioner's reply to the return, or In 
some other appropriate manner, in¬ 
quiry may be made with regard 
thereto.—^Ex paxte Devoy, 236 S.W. 
1070, 208 Mo.App. 660. 

(6) And when the only evidence In 
the record and the presumptions 
available to the petitioner are con¬ 
trary to the findings and conclusions 
of the trial court, its findings and 
conclusions must be disregarded on 
habeas corpus.—^Ex parte Lake, 224 
P. 126, 66 Cal.App. 420. 

88. n.S.—Castner v. Pocahontas Col- 
lerles Co., aC.Va., 117 P. 184. 

29 C.J. p 96 note 16. 

89. CaL—^Ex parte Wilson, 14 P. 393, 
78 CaL 97. 

29 C.J. p 96 note 16. 

The reasonableness of a fine Isu 
posed on the person detained cannot 
be investigated on habeas corpua— 
Ex parte Carboni, 116 P.2d 463, 46 
CaLApp.2d 605. 

aa Mo.—Threlkel v. Miles, 10 S.W. 

2d 968, 320 Mo. 1140. 

Question determined on appeal 
Where bankrupt's appeal from or¬ 
der to turn over his books on the 
ground of his inability to comply 
was unsuccessfuL he could not, on 
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habeas corpus, after being Impris- 
soned for contempt for falling to- 
obey the order, attack the order on 
the ground of his inability to com¬ 
ply therewith without showing any 
change in his ability to comply with 
the order between the time it was 
made and the time when he was com¬ 
mitted for contempt.—^U. S. v. Moore, 
D.aN.T., 287 F. 879, affirmed, C.C.A, 
294 F. 862, certiorari denied U. S. ex 
rel. Paleals v. Moore, 44 S.Ct. 831, 
264 U.S. 581, 68 L.Ed. 860. 

Merits of divorce case 
Where defendant failed to pay al¬ 
lowance for child as provided in a 
divorce decree and was committed 
to house of correction for contempt, 
reconsideration of merits of divorce 
case was not permissible in habeas 
corpus proceeding for defendant*8 re¬ 
lease.—Lupu v. Denniston, 281 N.W. 
236, 285 Mich. 600. 

81. U.S.—^U. S. ex rel. Emanuel v. 
Jaeger, C.GA.N.T., 117 P.2d 483 
—Shumaker v. Resoner, D.C.Ind., 
80 F.2d 106—Reiss v. Shaw, C.C.A. 
Mo., 29 F.2d 899—^Heiman v. Stout- 
amlre, D.C.Fla., 26 F.Supp. 801—U. 
S. V. Moore, C.CAN.T., 294 F. 862. 
affirming, D.C., 287 F. 879, and cer¬ 
tiorari denied U. S. ex rel. Paleais 

V. Moore, 44 S.CL 331, 264 U.S. 681, 
68 L.Ed. 860. 

Ala.—^Bx parte State ex reL Knight, 
158 So. 317, 229 Ala 613. 

Cal.—^Ex parte Peart, 43 P.2d 334, 
5 CaLApp.2d 469—Ex parte Purmel, 
296 P. 644, 112 Cal.App. 313. 

Colo.—^Ex parte Campbell, 279 P. 46, 
86 Colo. 184. 

Fla.—^Driggers v. Pearson, 192 So. 
881, 141 Fla 266—Richey v. Mc¬ 
Leod, 188 So. 228, 187 Fla. 281— 
Ex parte Wells, 164 So. 134, 121 
Fla 467—Wilson v. Joughln, 141 
So. 182, 105 Fla 353—State ex' rel. 
Grebsteln v. Lehman, 129 So. 818, 
100 Fla 481, modifying 128 So. 
811, 100 Fla 473. 

Ga—White v. George. 24 S.B.2d 787 
—Hall V. Martin, 170 S.R 41, 177 
Ga 238. 

Minn.—State v. Lockwood, 193 N.W. 

113, 165 Minn. 263. 

OkL—^Ex parte Mitchell, 113 P.2d 979, 
189 Okl. 61—Ex parte Blghorse, 62 
P.2d 487, 178 Okl. 218. 

Tenn.—State v. Erlchbaum, 278 S. 

W. 54, 162 Tenn. 416. 

Tex.—^Ex parte Klmberlln, 86 S.W. 
2d 717. 126 Tex 60—Ex parte 
Westbrook, 84 S.W.2d 700, 126 Tex. 
1 . 

Wis.—^Larson v. State ex rel. Ben¬ 
nett. 266 N.W. 170. 221 Wia 188, 
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jurisdiction or render the' judgment of contempt or | ground for discharge on habeas corpus.®^ Thus re¬ 
order of commitment wholly void, ordinarily are lief may be had by habeas corpus where a contempt 


oveprullnff In re Pierce, 44 Wis. 
411. 

29 C.J. p 96 note 18. 

Slrrora and Irreerulantles as ground 
for writ generally eee supra S 16. 
“While a petition for writ of ha¬ 
beas corpus may properly be used to 
challenge jurisdiction of a court. It 
cannot be used to review Inconsist¬ 
encies or even errors of law com¬ 
mitted by a court of competent Ju¬ 
risdiction."—^Watkins' v. Rives, 126 
F.2d S3. 41, 76 U.S.App.D.C. 109. 

The remedy for the correction of 
such errors or Irregrularltles Is by 
appeal or writ of error, and not by 
habeas corpus. 

D.C.—Watkins v. Rives, supra. 
Mass.—Petition of Kelley, 197 N.B. 
861, 292 Mass. 198—Petition of 
Connors, 149 N.E. 669, 264 Mass. 
103. 

Zrron In order violated 

(1) Even though a Judgment, or¬ 
der, or decree may be erroneous, 
a person committed for contempt in 
refusing to comply with It cannot 
attack it on habeas corpus In the 
absence of Jurisdictional defects. 
CaL—parte Fortenbury, 101 P.2d 

106, 38 Gal.App.2d 284—^Ez parte 
Wood. 93 P.2d 1068, 34 Cal.App.2d 
646. 

B.C.—Watkins v. Rives, 126 F.2d 83, 
76 U.SA.pp.D.a 109. 

Fla.—State ex rel. Buckner v. Cul- 
breath, 3 So.2d 880, 147 Fla. 660. 

N.T.—People ex rel. Sanders v. Sher¬ 
iff of Kings County, 299 N.Y.S. 9, 
164 Mlsc. 365. 

Tex.—^Ex parte Olson, 248 S.W. 773, 
111 Tex. 601. 

29 C.J. p 97 note 19. 

(2) The reasonableness of the or¬ 
der will not he Investigated.—Ex 
parte Wilson, 11 P.2d 662, 128 CaL 
App. 601. 

(3) The indeflnlteness of the com¬ 
plaint on which the order was based 
Is not open to consideration on ha¬ 
beas corpus.—Ex parte Wood, 227 P. 
908, 194 CaL 49. 

Brrors or IrregnlaxltleB hOld Insna- 
clant to support writ 

(1) Where court has Jurisdiction 
to punish one for contempt, that 
court erroneously Imposed single sen¬ 
tence instead of more than one sen¬ 
tence will not entitle him to relief 
on habeas corpus.—Ex parte Mor- 
ford. 31 P.2d 406. 137 Cal.App. 662. 

(2) Even If dismissal of a prose¬ 
cution for contempt were a bar to 
further prosecution. It would be but 
a defense on the further prosecution, 
adverse ruling on which would not be 
reviewable on habeas corpus.—Ex 
parte BremblnL 218 P. 569, 192 Cal. 
19, error dismissed Bramblnl v. U. S., 


45 S.Ct. 461, 267 U.S. 684, 69 L.Ed. 
799. 

(3) A misjoinder of parties and 
causes of action in state’s suit to en¬ 
join lenders from charging or collect¬ 
ing usury would not In habeas corpus 
proceeding Justify discharge of re¬ 
lator who had been adjudged In con¬ 
tempt for refusing to produce his 
books and records concerning his loan 
business.—^Ex parte Hughes. 129 S.W. 
2 d 270, 138 Tex. 505. 

Denial ol Jury trial 

(1) It has been held that failure 
to award a Jury trial to one charged 
with Indirect contempt will not sup¬ 
port the writ since it Is a mere ir¬ 
regularity not jurisdictional in char¬ 
acter.—Ex i)arte Williams, 228 P. 
494, 102 Okl. 170—Ex parte Plaist- 
rldge, 173 P. 646, 68 Okl. 256. 

(2) But the contrary has also been 
held.—Blanchard v. Bryan, 200 P. 
444, 83 Okl. 83. 

(3) And where a demand for a Jury 

trial is refused the writ has been 
granted on confession of error by 
the county attorney.—Ex parte 

Mitchell. 113 P.2d 979, 189 Okl. 61. 
32. U.S.—Helman v. Stoutamlre, D. 

O. Fla., 26 F.Supp. 301. 

Ala.—^Ex parte Wheeler, 166 So. 74, 
231 Ala. 3'56—parte State ex rel. 
Knight 168 So. 317, 229 Ala. 513— 
Robertson v. State, 104 So. ^561, 20 
Ala.App. 614. 

CaL—Krellng v. Superior Court of 
Lros Angeles County, 118 P.2d 470, 
18 CaL 2d 884—^Ex parte Hadley, 
App., 135 P.2d 881—^Ex parte Linds- 
ley, 241 P. 934, 76 CaLApp. 122— 
LaplCLue V. Superior Court of Los 
Angeles County, 229 P. 1010, 68 
Cal.App. 407—^Ex parte Lake, 2>24 

P. 126, 66 CaLApp. 420. 

D.C.—Watkins v. Rives. 126 r.2d 33, 
76 U.S.App.D.C. 109—Warring v. 
Colpoya, 122 P.2d 642, 74 App.D.C. 
308, 136 AL.R. 1025, certiorari de¬ 
nied 62 S.Ct 184, 314 U.S. 678, 86 
L.Ed. 54'3. 

Fla.—^Driggers v. Pearson, 192 So. 
881, 141 Fla. 256—^Rlchy v. McLeod, 
188 So. 228. IS'7 Fla. 281—Ex parte 
Bostick, 136 So. 669, 102 Fla. 996— 
State ex rel. Grebstein v. Lehman, 
129 So. 818, 821, 100 Fla. 481, cit¬ 
ing Corpus Jtixls, and modifying 
128 So. 811, 100 Fla. 473. 

G-a.—^Whlte v. George, 24 S.B.2d 787. 
STev.—^Bx parte Gardner, 39 P. 670, 22 
Nev. 280. 

N.C.—State v. Little, 94 S.B. 680, 176 
N.C. 743. 

Okl.—^Bx parte Bighorse, 62 P.2d 487, 
178 Okl. 218—Dancy v. Owens, 268 
P. 879, X'26 Okl. 37—State v. Daven¬ 
port, 266 P. 840, 126 Okl. 1—Ex 
parte Murray, 23 P.2d 220, 54 Okl. 
Cr. 437—^Bx parte Dawes, 239 P. 
689, 31 OkLCr. 397. 
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Puerto Rico.—Slxto v. Sarrla, 2 Puer¬ 
to Rico Fed. 168. 

Tenn.—State v. Krlchbaum, 278 S.W. 
54, 152 Tenn. 416. 

Tex.—Ex parte Hughes, 129 S.W.2d 
270, 133 Tex. 505—^Bx parte Scott, 
123 S.W.2d 306, 133 Tex. 1, answer 
to certified questions conformed to 
Scott v. Scott, Civ.App., 126 S.W.2d 
525—Bx parte Hodges, 109 S.W.2d 
964, 130 Tex. 280—Ex parte Dun¬ 
can, 96 S.W.2d 675, 127 Tex. 507— 
Bx parte Westbrook, 84 S.W.2d 
700, 126 Tex. 1—Bx parte Olson, 
243 S.W. 773, 111 Tex. 601—^Ex 
parte Heptlnstall, 39 S.W.2d 75, 118 
Tex.Cr. 160. 

Wis.—Larson v. State ex rel. Ben¬ 
nett, 266 N.W. 170, 221 Wis. 188. 

29 O.jr. p 96 note 18, p 97 note 20. 
Want of Juxlsdlctlou 
Contempt Judgments can be at¬ 
tacked in habeas corpus for want of 
Jurisdiction over the person; for 
want of Jurisdiction over the subject 
matter; and for want of jurisdic¬ 
tion In the particular case owing to 
the facts thereof. 

Fla.—Ex parte Earman, 95 So. 755, 
85 Fla. 297, 81 A.L.R. 1226. 

Mo.—In re Howell, 200 S.W. 66, 273 
Mo. 96—Ex parte Creasy, 148 S. 
W. 914, 243 Mo. 679, 41 L.R.A.,N.S., 
478. 

Tex.—Bx parte Miller, 240 S.W. 944, 
91 Tex.Cr. 607. 

Scope of Inquiry 

In habeas corpus proceeding to ob¬ 
tain discharge of prisoner under com¬ 
mitment for contempt, court may in¬ 
quire Into circuit court's Jurisdiction 
to render findings and Judgments, to 
make orders, and to issue commit¬ 
ment, even to extent of ascertaining 
sufficiency of facts before circuit 
court to justify Its findings and 
Judgment and to give It Jurisdiction. 
—^Bx parte Arvln, 112 S.W.2d 118, 
232 Mo.App. 796. 

Gruel and unuErual punishment 

Relief against confinement on con¬ 
tempt Judgment imposing cruel and 
unusual punishment forbidden by 
constitution may be had by habeas 
corpus.—Bx parte Heptlnstall. 39 5. 
W.2d 75. 118 Tex.Cr. 160. 

Wliere olexk of oonrt without au¬ 
thority ordered oommitment of one 
accused of contempt to the county 
Jail without an order of court to 
that effect, accused was entitled to 
discharge from custody.—Gaschk v. 
Kohler. 294 N.W. 441, 70 N.D. 368. 

When Jurisdictional defects not con^ 
sidered 

(1) A decision on writ of review 
that the court had Jurisdiction to 
commit for contempt is conclusive in 
subsequent proceedings for habeas 
corpus even as against objections to 
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is predicated on the disobedience of an order or 
process of a court which did not have jurisdiction 
of the proceeding in which the order was made or 
the process issued where the court exceeded 
its powers in making the order which the party dis¬ 
obeyed where the act charged was not one which 
the court had power to punish as a contempt, that 
is, where it did not, as a matter of law, constitute 


a contempt where a contempt has not in fact 
been committed where the judgment of contempt 
clearly appears to have been arbitrary and capri¬ 
cious ;37 where the order of commitment is insuffi¬ 
cient to authorize the detention of the prisoner 
where essential formalities required to be complied 
with in the contempt proceedings have not been 
observed,39 such as notice .and an opportunity to 


the Jurisdiction which mig^ht have 
been raised, but were not, on writ of 
review.—Ex parte Drew, 207 P. 249, 
188 Cal. 717. 

(2) A jurisdictional finding: based 
on some evidence will not be re¬ 
viewed on habeas corpus. 

N.T.—People v, Orser, 12 How.Pr. 
550. 

Tex.—^Ex parte Stone, Cr., 72 S.W. 

1000. 

(3) Where the court had greneral 
jurisdiction to render a judgement for 
contempt, error in assuming: Jurisdic¬ 
tion of the particular case has been 
held not revlewable on habeas cor¬ 
pus.—In re Parent, 192 P. 947, 112 
Wash. 620, following: In re Newcomb, 
105 P. 1042. 56 Wash. 395. 

33. Mo.—^Hernreich v. Quinn, 168 S. 
W.2d 1054. 

29 C.J. p 98 note 31. 

34. Cal.—Ex parte Xiyons, 81 P.2d 
190, 27 Cal.App.2d 293. 

Mo.—^Hernrelch v. Quinn, 168 S.W. 
2d 1034. 

Okl.—^Ex parte Yahola, 90 P.2d 401, 
186 Okl. 52—Ex parte Tennyson, 84 
P.2d 637, 184 OkL 50. followed in 
Ex parte Tennyson, 84 P.2d 638, 
184 Okl. 61—Ex parte West, 273 P. 
211, 134 Okl. 228. 

Tex.—^Ex parte Armstrong:, 8 S.W.Sd 
674, 110 Tex.Cr. 362. 

Vt—In re Post, 17 A.2d 326. Ill VL 
444. 

29 C.J. p 98 note 22. 

imanthorlzed InJuActloii 
Where court exceeded Its authority 
In granting: preliminary Injunction, 
petitioner seeking by writ of habeas 
corpus to obtain his release from 
imprisonment under order adjudging 
him in contempt of court for violat¬ 
ing the preliminary Injunction Is en¬ 
titled to be discharged. 

Cal.—Ex parte Moore, 118 P.2d 478, 
18 Cal.2d 889—^Kreling v. Superior 
Court of Los Angeles County, 118 
P.2d 470, 18 Cal.2d 884—^Ex parte 
Wood, 93 P.2d 1058, 34 Cal.App.2d 
646. 

N.Y.—People ex rel. Sandnes v. Sher¬ 
iff of Kings County, 299 N.Y.S. 9, 
164 Misc. 355. 

Jurlsdlotlonal facts open to Inanlxy 
The court on habeas corpus may 
inquire into the facts on which juris¬ 
diction to make the order violated 
was assumed.—^People ex rel. Sand- 


nea v. Sheriff of Kings County, 299 N. 
Y.S. 9, 164 Misc. 365. 

35. Fla.—Henderson v. Coleman, 7 
So.2d 117, 160 Fla. 186—Ex parte 
Bostick. 136 So. 669, 102 Fla. 995— 
Ex parte Earmaji. 95 So. 755, 85 
Fla. 297, 31 A-L.R. 1226. 

Mo.—Brownfield v. Bash, 102 S.W.2d 
880, 340 Mo. 828. 

29 CiJ. p 98 note 23. 

Scope of inquiry 

On habeas corpus by one convict¬ 
ed of criminal contempt for publish¬ 
ing a letter reflecting on the court*s 
conduct in connection with a receiv¬ 
ership, the only question was wheth¬ 
er in point of law such act could pos¬ 
sibly constitute an obstruction to the 
administration of justice, and the 
question whether in fact it would 
practically obstruct the administra¬ 
tion of justice was not open.—Ex 
parte Craig, C.C.A.N.Y., 282 F. 138, 
reversing, D.C., 274 F. 177, certiorari 
denied Craig v. McCarthy, 42 S.Ct. 
272, 258 U.S. 604, 617, 66 L.Ed. 793, 
certiorari granted Craig v. Hecht, 43 
S.Ct. 90, 260 U.S. 714, 67 L.Ed. 477, 
and affirmed 44 S.Ct. 103, 263 U.S. 255, 
68 L.Ed. 293. 

Effect of change In. etatutozy con^ 
Btroction 

Where, at time acts were done and 
sentence was imposed, the supreme 
court's “reasonable tendency" con¬ 
struction of statute limiting power 
to punish for contempt to misbe¬ 
havior committed in presence of 
court or so near thereto as to ob¬ 
struct administration of justice, em¬ 
powered the trial court to punish the 
acts of defendant in a criminal con¬ 
tempt proceeding, defendant was not 
entitled to discharge on habeas cor¬ 
pus although trial court did not have 
such power under the new “geogn:aph- 
Ical” construction announced by the 
supreme court subsequent to time of 
conviction but before writ was filed. 
—^Warring v. Colpoys, 122 F.2d 642, 
74 App.D.C. .303, 136 A.L.R. 1025, cer¬ 
tiorari denied 62 S.Ot 184, 314 U.S. 
678. 86 L.Ed. 543. 

36. JiixlBdictlonal queBtloa, 

The Inquiry whether a contempt 
has in fact been committed goes to 
the jurisdiction of the committing 
court; it is therefore proper for the 
court on habeas corpus to make such 
inquiry.—^Ex parte Lake, 224 F. 126, 
66 Cal.App. 420. 


37. Fla.—Richey v. McLeod, 188 So. 
228, 137 Fla. 281. 

33i Form and contents of order 
The form and contents of the or¬ 
der of commitment may be looked to 
on habeas corpus, in order to see 
that it specially and plainly charges 
the contempt, and is otherwise suffi¬ 
cient to authorize the detention of 
the prisoner. 

Minn.—State ex rel. Voorhees v. 
Syck, 277 N.W. 926, 202 Minn. 262, 
certiorari denied Voorhees v. Syck, 
59 S.Ct. 64, 305 U.S. 604, 83 L.Ed. 
8S3. 

Mo.—Ex parte Harris, App., 286 S.W. 
401. 

Okl.—Ex parte Relly, 62 P.2d 1035, 60 
OkLCr. 217. 

29 C.J. p 98 note i27. 

Waiver 

That an executor ordered punished 
for contempt had notice of settle¬ 
ment of proposed order and warrant 
of commitment, that he applied for 
release, and that following Issuance 
of warrant of commitment he placed 
I himself in sheriffs custody, did not 
constitute a “waiver” of his rights 
to challenge validity of commitment 
process on habeas corpus or render 
his imprisonment "voluntary".—Peo¬ 
ple ex rel. Mittlemann v. Fitzgerald, 
31 N.Y.S.2d 647, 177 Misc. 677. 

30. Utah.—Ex parte Gerber, 29 P.2d 
932, 83 Utah 441. 

29 C.J. p 98 note 29. 

XnBujBDLclent complaJiLt 

(1) One committed for contempt of 
court will be discharged on habeas 
corpus where the complaint charging 
him with contempt was Insufficient 
to Invoke the jurisdiction of the 
court.—Ex parte Scott, 123 S.W.2d 
306, 133 Tex. 1, answers to certified 
questions conformed to Scott v. 
Scott, Civ.App., 126 S.W.2d 626. 

(2) This rule has been applied 
where the complaint was sworn to 
before a notary who was also com¬ 
plainant's attorney.—Ex parte King, 
143 S.W.2d 680, 136 Tex. 296—Ex 
parte Barcia, 143 S.W.2d 116, 136 Tex. 
279—Ex parte Scott, supra. 

(3) It has also been applied where 
the complaint or affidavit falls to 
show on its face a cause of con¬ 
tempt.—^Ex parte Von Gerzabek, 208 
P. 318, 68 CalApp. 230. 
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be heard where the commitment was made after 
the jurisdiction of the court to act had terminated 
or been stayed or where the term of commit¬ 
ment is unlawful,^2 as where it is indefinite.^3 

A commitment which is merely excessive, how¬ 
ever, is no ground for the writ until after the au¬ 
thorized part of the commitment has been served 
or satisfied>4 

Stotutory provisions. In some jurisdictions the 
use of the writ of habeas corpus to secure the dis¬ 
charge of one imprisoned for contempt is express¬ 
ly restricted by statute.^® Thus under some statutes 
the discharge on habeas corpus of a prisoner held 
under a judgment or order of a court of competent 
jurisdiction, or specifically of one committed for 
contempt of any court, officer, or body having au¬ 
thority to commit, is prohibited^® Such statutes, 
however, do not preclude relief from a commitment 
for contempt made without jurisdiction,^*^ or an in¬ 


quiry as to the actual existence of jurisdictional 
facts recited,but they limit the review to the 
question of jurisdiction.^® Some statutes except 
from the prohibition such orders of commitment 
for contempt as arise on proceedings to enforce the 
remedy of a party.®® Such exception has no appli¬ 
cation to commitments for criminal, as distinguished 
from civil, contempt. 

Under some statutes the contemnor may be dis¬ 
charged on habeas corpus where, even though the 
imprisonment was at first lawful, yet by some act, 
omission, or event which has taken place afterward, 
the party has become entitled to a discharge.®® 

Existence of other remedy. While the writ of 
habeas corpus ordinarily does not lie to review er¬ 
rors or irregularities in contempt proceedings which 
may be corrected on appeal or writ of error,®® it 
does lie to review the question of jurisdiction even 
though that question may also be reviewed on an ap¬ 
peal®^ and even though an appeal would furnish the 


40. Okl.—Bx parte Belly, 62 P.2d 
1035. 60 OkLCr. 217. 

29 C.J. p 98 note 30. 

41. Or.—In re Vinton, 132 P. 1166, 
&5 Or. 422. 

29 €.J. p 98 note 81. 

After wamuLt of conunltxneiLt vacat¬ 
ed 

Where defendant was adjudged In 
contempt of court but order for Is¬ 
suance of writ of commitment and 
warrant of commitment were un¬ 
conditionally vacated, subsequent 
warrant of commitment Issued with¬ 
out Institution of new contempt pro¬ 
ceeding was a nullity ajid defendant 
detained thereunder was entitled to 
be released on habeas corpus on 
ground that he was deprived of his 
liberty without due process of law.— 
People ex rel. Hess v. Finn, 27 K.Y. 
S.2d 80. 176 Mlsc. 407. 

42. TJ.S.—U. S. ex rel Weiner v. 
Hill, D.C.Pa., 11 P.Supp. 196, af¬ 
firmed, C.C.A., Hill V. U. S. ex rel. 
Weiner, 84 P.2d 27, certiorari 
granted 57 S.Ot. 23, 299 U.S. 526, 81 
L.Bd. 387, reversed on other 
grounds 57 S.Ct 347, 300 U.S. 106, 
81 L..Ed. 537. 

43. Fla.—State ex rel. Palker v. 
•Coleman, 3 So.2d 733, 148 Fla. 86— 
State ex rel. Grebsteln v. Lehman, 
129 So. 818, 821, 100 Fla. 481, cit¬ 
ing Ctozpns Jnxls, and modifying 
128 So. 811, 100 Fla. 473. 

29 O.J. p 98 note 33. 

44. Okl.—^Ex parte Townsend, 69 P. 
2d 379. 177 OkL 286. 

129 O.J. p 99 note 35. 

•45. ConuultmeiLt naaer legal proc¬ 
ess 

Under some statutes habeas corpus 
Is not available to one who has been 


convicted or Is In execution on legal 
process, civil or criminal. 

IMass.—Petition of Kelley, 197 N.E. 

861, 292 Maas. 198. 

Mich.—Lupu V. Denniston, 281 N.W. 
226, 286 Mich. 500. 

4a Kan.—Hanson v. Grlffing, 283 P. 
659, 129 Kan. 597. 

41T, BUm.—-In re Dill, 6 P. 89, 32 
Kan. 668, 49 Am.B. 605. 

29 C.J. p 100 note 61. 

4a In lELssoozl 

(1) The text rule has been followed 
In cases of criminal or direct con¬ 
tempt—^In re Howell, 200 S.W. 65, 
273 Mo. 96—29 C.J. p 100 note 52. 

(2) But it seems that the rule does 
not apply In cases of civil contempt. 
—Ex parte Fowler, i273 S.W. 195, 221 
Mo.App. 325. 

(3) And it does not apply in cases 
of criminal or direct contempt where 
the petitioner in his pleadings does 
not deny the truth of the findings.— 
Ex parte Fowler, supra. 

49. Ind.—^Bangs v. Johnson, 6 N.E. 

2d 944, 211 Ind. 314. 

Okl.—Bx parte Hall, 123 P.2d 1006— 
Ex parte Blghorse, 62 P.2d 487, 178 
Okl. 218—^Dancy v. Owens, 258 P. 
879, 126 Okl. 37—State v. Daven¬ 
port, 256 P. 840, 125 Okl. 1. 

29 C.J. p 100 note 53. 

Xn. Alabama) under the statute, the 
court will not issue the writ unless 
the facts averred in the petition 
show that the court pronouncing the 
judgment of contempt had no juris¬ 
diction to pronounce the sentence, or 
that he exceeded his jurisdiction, or 
that by reason of subsequent hap¬ 
penings the petitioner has become en¬ 
titled to his discharge.—^E3x parte 
State ex reL Knight, 168 So. 317, I229 
Ala. 518. 


5Q. Wash.—In re Van Alstine, 67 P. 

348, 21 Wash. 194. 

29 O.J. p 100 note 64. 

Bl, Wash.—In re Parent, 192 P. 947, 
112 Wash. 620. 

52. Ala.—^Ex parte State ex rel. 

Knight, 168 So. '317, 229 Ala. 613. 
Cal.—Bx parte Saul, 163 P. 606, 32 
CaLApp. 531. 

Or.—Harrington v. Jones, 99 P. 936, 
63 Or. 237. 

Vt.—In re Dawley, 131 A. 847, 99 VL 
306. 

Xnablllty to pay 

Where release from Imprisonment 
for contempt In failure to pay alimo¬ 
ny Is sought on the ground of peti¬ 
tioner's present Inability to pay un¬ 
der Pen.Code § 1487 subd. 2, the 
question should be presented first In 
the court below.—^Ex parte Levin, 
215 P. 908, 191 Cal. 207—Ex parte 
Wilson, 14 P. 893, 73 Cal. 97—Ex 
parte Brune, 298 P. 50, 113 Cal.App. 
1254. 

6 a Mo.—Threlkel v. Miles, 10 S.W. 

2d 958, 320 Mo. 1140. 

Or.—Rust V. Pratt. 72 P.2d 633, 167 
Or. 505, appeal dismissed 58 S.Ct. 
648, 30'3 U.S. 621, 82 L.Ed. 1084. 
Jennings v. Pratt, 68 S.Ct 648, 303 
U.S. 621, 82 L.Ed. 1084, Abbott v. 
Pratt, 68 S.Ct 648. 303 U.S. 621. 82 
L.Bd. 1084, and Ligert v. Pratt, 68 
S.Ct 648, 303 U.S. 621, 82 L.Bd. 
1084. 

54. Xh Feansylvaiiia 

(1) An attack on the legality of a 
commitment for contempt may be 
made by a writ of habeas corpus or 
by appeal; the best practice, and 
the one usually followed, is to ap¬ 
peal from the judgment entered, but 
the question raised may be consid¬ 
ered In appropriate cases either in 
that manner or on habeas corpus, and 
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person detained a full, complete, and adequate rem¬ 
edy.®® 

Nature and sufficiency of restraint. An actual 
restraint is necessary to warrant interference by 
habeas corpus in contempt proceedings.®® In some 
jurisdictions actual confinement in jail is required,®*^ 
but in other jurisdictions any restraint which pre¬ 
cludes freedom of action is sufficient, and actual con¬ 
finement in jail is unnecessary.®® 

Conclusiveness of record. In habeas corpus 
brought to secure discharge from a commitment for 
contempt, it is held in some jurisdictions that the 
recitals in the commitment record are conclusive of 
the facts recited, and not subject to contradiction by 
evidence aliunde.®® In other jurisdictions such re¬ 
citals are not conclusive and may be rebutted®® at 
least where the commitment is by a court of inferior 
jurisdiction.®! Facts not contradicting the recitals 
of the record, which go to show want of jurisdic¬ 
tion, may always be alleged and proved.®^ 

Burden of proof. One seeking discharge in a 
habeas corpus proceeding from imprisonment for 


contempt has the burden to show that the commit¬ 
ment is void.®® 

Presumptions. General rules relating to presump¬ 
tions apply in habeas corpus proceedings brought to 
secure discharge from a commitment for con- 
tempt.®4 Accordingly every intendment will be in¬ 
dulged in support of the validity of the contempt 
judgment, unless the contrary affirmatively ap¬ 
pears.®® Where the record does not contain a state¬ 
ment of facts, any conceivable state of facts neces¬ 
sary and proper to sustain the orders complained 
of will be assumed,®® the findings in the contempt 
judgment will be taken as true,®^ and the evidence 
will be presumed to justify the order of contempt.®® 

The general rule that where the judgment of a 
“superior court,” as distinguished from an “inferior 
court” in the technical sense of the term, is collat¬ 
erally attacked every intendment will be made in 
support of the jurisdiction unless the contrary af¬ 
firmatively appears applies to judgments and final 
orders punishing for contempt when challenged on 
habeas corpus,®® except where the rule is otherwise 


both methods have been resorted to 
in attacking the same decree.—Com¬ 
monwealth v. Heston, 140 A. 583, 292 
Pa. 63. 

(2) Formerly, however, it had been 
held that habeas corpus did not lie 
to review a commitment for contempt 
of court, the proper remedy being by 
appeal.—^In re Myers & Brei, 83 Pa. 
Super. 383. 

55. JuilsdlotioiL to Issue order vio¬ 
lated 

Where one is in custody by an or¬ 
der finding him guilty of an indirect 
contempt for the violation of a re¬ 
straining order, habeas corpus will 
lie to inquire into the legality of such 
custody when the authority and Ju¬ 
risdiction of the court to issue the 
restraining order is Involved, even 
though the petitioner may have a 
full, complete, and adequate remedy 
at law by appeal.—Giltner v. Beck¬ 
er, 298 P. 780, 133 Han. 170. 

5Bi Tex.—^Ex parte Calhoun, 91 S. 

W.2d 1047, 127 Tex. 64. 

29 C.J. p 100 note 67. 

Belators, required am pnnlslunent 
for contempt to pay cost of proceed¬ 
ing, were not ''restrained,'* and not 
entitled to writ of habeas corpus.— 
Ex parte Beamer, 286 S.W. 265, 116 
Tex. 89. 

57. Ala.—^Wetzel v. Bessemer Bar 
Ass'n, 6 So.2d 722, 242 Ala. 164. 

Idaho.—Evans v. District Court of 
Fifth Judicial Dist, 276 P. 99. 47 
Idaho 267. 

58. Tex.—^Bx parte Calhoun, 91 S.W. 
2d 1047, L27 Tex. 64. 

69. Cal.—^Ex parte Levin, 215 P. 908, 
191 CaL 207—Ex parte Heegstra, 

39 C.J.S.—35 


66 P.2d 668, 12 Cal.App.2d 464— 
Ex parte Hallinan, 14 F.2d 797, 
126 OlJ^pp. 121. 

Fla.—Sloan v. Brown, 164 So. ‘514, 
114 Fla. 739—Baumgartner v. 
Joughln, 143 So. 436, 107 Fla. 868, 
denying rehearing and affirming 
141 So. 186, 105 Fla. 836—Wilson 
V. Joughln, 141 So. 182, 105 Fla. 
353—State ex rel. Grebstein v. Leh¬ 
man, 129 So. 818, 821, 100 Fla. 481, 
citing Corpus JnrlSf and modifying 
128 So. 811, 100 Fla. 473. 

29 C.J. p 99 note 44. 

A statement filed by the Judge as 
to matters occurring before him is 
usually regarded as importing abso¬ 
lute verity.—Sloan v. Brown, 154 So. 
514, 114 Fla. 739—Wilson v. Joughln, 
141 So. 183, 105 Fla. 353—State ex 
rel. Grebstein v. Lehman, 129 So. 818, 
100 Fla. 481, modifying 128 So. -811, 
100 Fla. 473. 

OOl Mo.—^In re Howell, 200 S.W. 65, 
2T3 Mo. 96. 

29 C.J. p 99 note 46. 

61. Ohio.—^Burnside v. Dewstoe, 9 
Ohio Dec. (Reprint) 589, 15 Clnc.L. 
Bui. 197. 

29 C.J. p 99 note 46. 

69. U.S.—^Ex parte Cuddy, Fla., 9 S. 

Ct 703, 131 U.S. 280, 33 L.Bd. 154, 
29 O.J. p 100 note 48. 

63. Cal.—Ex parte Hallinan, 14 P.2d 
797, 126 CalApp. 121. 

Ohio.—^McGorray v. Sutter, 89 N.E. 
10, 80 Ohio St. 400, 24 L.R.A.,K.S., 
166, 131 Am.S.R. 716. 

Okl.—Ex parte Murray, 23 P.3d 220, 
64 Okl.Cr. 437. 

64L Tex.—^Ex parte Berry, 210 S.W. 
799, 85 Tex.Cr. 204. 
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65. Fla.—Sloan v. Brown, 154 So. 
614, 114 Fla. 739—Wilson v. Jough- 
in, 141 So. 182, 105 Fla. 353—State 
ex rel. Grebstein v. Lehman, 129 
So. 818, 100 Fla. 481, modifying 128 
So. 811, 100 Fla. 473. 

Xn California 

(1) It has been held that every 
reasonable intendment and presump¬ 
tion must be Indulged to sustain the 
contention that the proceedings of 
the trial court were correct and reg¬ 
ular.—^Ex parte Plllsbury, 2.32 P. 726, 
69 Cal.App. 784. 

(2) But it has also been held that 
no presumptions can be indulged to 
support the trial court's Judgment— 
Ex parte Cunha, 11 P.2d 902, 123 
CaLApp. 625, rehearing denied 18 P.i2d 
979, 123 CaLApp. 626—Ex parte Lake, 
224 P. 126, 66 Cal.App. 420. 

(3) The allegations or affidavit on 
which order to show cause why pe¬ 
titioner for writ of habeas corpus 
should not be punished for contempt 
would be deemed to have been ad¬ 
mitted, in absence of answer, coun¬ 
ter affidavits, or other evidence on be¬ 
half of petitioner.—^Bx parte Larra- 
bee, 84 P.2d 224. 29 Cal.App.2d 240. 

66 . Tex.—^Ex parte Hlugsberg. 87 S. 
W.2d 466, 126 Tex. 225. 

67. Cal.—Ex parte Larrabee, 84 P. 

2d 224, 29 Cal.App.2d 240—Ex 

parte Foss, 11 P.2d 676, 128 Cal. 
App. 542. 

Tex.—^Ex parte Klugsberg, supra. 

6 a Tex.—^Ex parte Blrkhead, 95 a 
W.2d 968, 127 Tex. 656. 

69. Fla.—State ex reL Grebstein v. 
Lehman, 129 So. 318, 820, 100 Fia. 
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by reason of statutory provisions;*^® but there are 
no intendments in favor of the jurisdiction of an in¬ 
ferior court, and no presumptions will be indulged 
in support of its jurisdiction to punish for con¬ 
tempt'll 

Admissibility of evidence. General rules relating 
to the admissibility of evidence apply in habeas cor¬ 
pus proceedings brought to secure discharge from a 

commitment for contempt,’^^ 

§ 37. — Witnesses 

Habeas corpua will lie to obtain the release of a wit¬ 
ness Imprisoned for contempt where the court or officer 
committing him acted without, or In excess of, Its or his 
Jurisdiction. 

Where a commitment for contempt is predicated 
on the refractory conduct of a witness, the court, 
on habeas corpus to procure his release, may in¬ 
quire, as in other contempt cases, whether the court 


or ofl&cer making the commitment had jurisdiction 
of the proceedings in which the commitment was 
made, and discharge the prisoner where the court 
or officer acted without or in excess of jurisdic¬ 
tion. *^3 Matters which at most are merely irregular 
and erroneous but not jurisdictional afford no 
ground for relief.*^^ Thus a witness who has been 
committed for contempt in refusing’ to take a prop¬ 
er oath, or to answer any legal and proper question 
about a matter over which the court had jurisdic¬ 
tion, cannot obtain relief on habeas corpus where 
the court acted within its jurisdiction;*^® but where 
the court had no jurisdiction of the proceeding in 
which the examination was being had, or of the ex¬ 
amination itself, the commitment is illegal and the 
prisoner will be discharged.*^® A witness committed 
for refusal to answer questions, or to produce evi¬ 
dence, which the witness is privileged to refuse to 
answer or to produce may obtain his discharge on 
habeas corpus,provided the claim of privilege is 


481, citing Corpus Juris, and mod¬ 
ifying 138 So. 811, 100 Fla. 473. 

29 C.J. p 99 note 39. 

Presumptions as to Jurisdiction gen¬ 
erally see Courts §S 96-100. 

70. Mo.—In re Heffron, 162 S.W. 
652, 179 Mo.App. 639. 

29 C.J. p 99 note 40. 

71. Mo.—Ex parte O'Brien, 30 S.W. 
158, 127 Mo. 477. 

39 0.jr. p 99 notes 41, 42. 

72. Mo.—^Ex parte Fowler, 27B S.W. 
529, 310 Mo. 339. 

72. CaJ.—^Ex parte Critchlow, 81 P. 
i2d 966, 11 Cal.2d 751—Ex parte 
Blache, 105 P.2d 635, 40 Cal.App.2d 
687. 

Okl.—Ex parte Hall, 132 P.2d 1005. 
Tex.—^Ex parte Richards, 4 S.W.2d 
974, 109 Tex.Cr. 387. 

29 C.J. p 100 note 61. 

Failure to obey void subposua 
Where, in Issuing subpoena, magis¬ 
trate or officer acted without Juris¬ 
diction and subpcena was void on Its 
face, and witness was not bound to 
obey It, witness could lawfully de¬ 
cline to attend or to be sworn or to- 
answer any questions and any at¬ 
tempt to punish him would be un¬ 
lawful and he would have right to 
relief by writ of habeas corpua. 

Cal.—^Ex parte Peart, 43 P.2d *334, >5 
Cal.App.2d 469. 

N.T.—^People ex rel. Livingston v. 
Wyatt, 79 N.E. 330, 186 N.Y. 383, 
10 L.R.A,N.S.. 159, 9 Ann-Cas. 972 
—Cheney v. Cheney, o N.Y.S.2d 744, 
255 App.Div. 302. 

AdJudloatlonji of oosimlttliig court 
not ooncluaivs 

In original habeas corpus proceed¬ 
ing seeking discharge from Imprison¬ 
ment by circuit court for contempt, 
court of appeals la not bound by cir¬ 


cuit court’s Judgment that questions 
propounded to witness, for refusal 
to answer which witness was com¬ 
mitted, were proper and not Incrim¬ 
inating, or by Judgment that wit¬ 
ness was guilty of contempt, or by 
Judgment ordering commitment—Ex 
parte Arvin. 112 S.W.2d 113, 232 Mo. 
App. 796. 

F&ct lliidliigs by court or officer 
holding witness in contempt are con¬ 
clusive on habeas corpus.—In re 
Hayes, 156 S.B. 791, 200 N.C. 133, 73 
AL.R. 1179. 

Alllimatlve showing of Jurisdiction 
required 

In habeas corpus proceeding by 
witness held under a notary’s com¬ 
mitment for contempt for refusing 
to answer questions, an affirmative 
showing that notary had power to 
ask such questions and compel wit¬ 
ness to answer them was essential to 
sustain witness' Incarceration.—^Eteir- 
blson V. McMurray, Tex.Civ.App., 163 
S.W.3d 680. 

7-t Or.—^Rust V. Pratt, 72 P.2d 533, 
167 Or. 505, appeal dismissed <58 S. 
Ot 648, -SOS U.S. 621, 82 L.Ed. 1084, 
Jennings v. Pratt, 58 S.Ct. 648, 303 
U.S. 621, 82 L.Ed. 1084, Abbott v. 
Pratt, 58 S.Ct. 648, 303 U.S. 621, 82 
Li.Ed. 1084, and Liigert v. Pratt, 58 
S.Ct. 648, 303 U.S. 621, 82 L.Ed. 
1084. 

Tex.—^Ex parte Lipscomb, 239 S.W. 

1101, 111 Tex. 409. 

29 O.J. p 100 note 62. 

75. CaL—In re Andersen, 69 P.2d 
300, 21 Cal.App.'3d 359. 

OkL—^Ex parte Hall, 122 P.2d 1006. 
Or.—^Rust V. Pratt, 72 P.2d 633, 167 
Or. 50<5, appeal dismissed 58 S.Ct 
648, 303 U.S. 621, 82 L.Ed. 1084, 
Jennings v. Pratt, <58 •S.Ct 648, '303 
I U.S. 621, 82 L.Ed. 1084, Abbott v. 
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Pratt, 58 S.Ct. 648, 803 U.S. 621, 82 
L.Ed. 1084, and Llgert v. Pratt, 58 
S.Ct 648, 303 U.S. 621, 82 L.Ed. 
1084. 

Wls.—State V. Circuit Court of Mil¬ 
waukee County Branch, No. 1, 214 
N.W. 396, 193 Wls. 133. 

29 C.J. p 100 note 63. 

70. Ohio.—State ex reL McGann v. 
Evatt, 27 N.B.2d 490, 63 Ohio App. 
564. 

29 C.J. p 101 note 64. 

77. Ohio.—^Ex parte Martin, 47 N.E. 
2d 388, 141 Ohio St 87—In re 
Helle, 29 N.E.2d 175, 65 Ohio App. 
46. 

29 C.J. p 101 note 66. 

Seilaa of questions 

(1) It has been held that if a wit¬ 
ness unlawfully refused to answer 
any question, his commitment for 
contempt is lawful and he is not 
entitled to a discharge on habeas 
corpus notwithstanding he had a 
right to refuse to answer some of the 
questions Involved.—^Ex parte Mar¬ 
tin, 47 N.E.2d 388, 141 Ohio St. 87 

(2) But it has also been held that 
where a witness Is committed for 
contempt in refusing to answer alk of 
a series of questions, for the reason 
that the answers would tend to crim¬ 
inate him, and some of the answers 
would have that tendency, he should 
not be denied relief on habeas cor¬ 
pus because some of the questions 
might be safely answered.—Foot v- 
Buchanan, C.C.Miss., 113 F. 156. 
Witness deprived of no right 

The fact that a witness, an attor^ 
ney, who claimed that a question 
asked him called for privileged com¬ 
munications by his client, who was a 
party to the action, had no remedy to 
review an erroneous ruling that com¬ 
munication was not privileged doe* 
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interposed in a proper and timely manner, ^8 ai-* 
where a refusal to answer is justified because the 
answer would tend to incriminate the witness.^® As 
a general rule, where no privilege of the witness is 
involved, and the testimony is being taken before 
a court which has jurisdiction to take it, the mere 
fact that the evidence called for is irrelevant or 
otherwise inadmissible furnishes no reason for im¬ 
peaching a commitment for failure to answer or to 
produce it as ordered by the court;®® but where 
the evidence is being taken before a notary or other 
officer acting as a mere examiner with no power to 
pass on objections to evidence, a witness will be 
discharged when committed for failing or refusing 
to produce papers and testimony that are inadmis¬ 
sible because incompetent, irrelevant, or immate¬ 
rial,*^ particularly where the disclosures called for 
would operate to the personal prejudice of the wit¬ 
ness,** although in some jurisdictions a contrary 
rule prevails.** Under some statutes a refusal to 
answer questions not pertinent to the issue is not 
a contempt, and a witness committed for refusal to 
answer such questions will be discharged on habeas 


corpus.*^ Where a court*® or grand jury*® ques¬ 
tions a witness concerning a matter about which it 
has no jurisdiction to inquire, a commitment for re¬ 
fusal to answer is void on habeas corpus. 

Purging of contempt. Habeas corpus will lie in 
a proper case to determine whether a witness com¬ 
mitted for contempt has purged himself of the con¬ 
tempt and is therefore entitled to a discharge.*^ 

Presumptions. General rules relating to pre¬ 
sumptions apply in habeas corpus proceedings to se¬ 
cure the discharge from custody of a witness com¬ 
mitted for contempt.** 

§ 38. — Legislative Commitments 

The validity of a legislative commitment for con¬ 
tempt may be Inquired into on habeas corpus and a 
discharge granted if the commitment was unauthorized. 

Where one is committed for contempt by a leg¬ 
islative body, the validity of the commitment may 
be inquired into on habeas corpus, and a discharge 
granted if the commitment was unauthorized.*® 


not entitle him to habeas corpus to 
procure his dlschargre from commit¬ 
ment for failure to answer question 
when ordered by the court, since he 
was deprived of no right by such or¬ 
der, even If It were erroneous, and 
the client had a remedy by excep¬ 
tion and appeal from the erroneous 
ruling.—Bx parte Lipscomb, 239 S. 
W. 1101, 111 Tex. 409. 

78. Mo.—Bx parte Oonrades, 85 S. 
W. 150, 11'2 Mo.App. 21, certified 
questions answered 85 S.W. 160, 
185 Mo. 411. 

'29 C.J. p 101 note 67. 

79. Mo.—Bx parte Arvin, 112 S.W. 2d 
113, 2-32 Mo.App. 796. 

29 C.J. p 101 note 68. 
sa U.S.—Bx parte Blair, D.C.N.T., 
263 F. 800. affirmed *39 S.Ct 468, 
250 U.S. 273. 63 L.Bd. 979. 

29 O.J. p 101 note 69. 

81. Kan.—In re Beardsley, 16 P. 

153, 37 Kan. 666. 

29 C.J. p 101 note 70. 

88. Mo.—^Bx parte Krieger, 7 Mo. 
App. 367. 

83. In Ohio 

(1) Where a notary or other officer 
acting as a mere examiner with no 
power to pass on objections to evi¬ 
dence adjudges a witness guilty of 
contempt for refusal to answer cer¬ 
tain questions, the relevancy, compe¬ 
tency, or materiality of the testimo¬ 
ny sought to be elicited by the ques¬ 
tions cannot be considered In habeas 
corpus proceedings brought by the 
witness.—^Bx parte Martin, 47 N.B. 
2d 388, 141 Ohio St 87, distinguish¬ 
ing Bx parte Jennings, 54 N.B. 262, 


60 Ohio St '319. 71 Am.StR. 720, and 
Bx parte Schoepf, 77 N.B. 276, 74 
Ohio St 1. 6 UR.A.,N.S. 325. 

(2) Formerly the contrary had 
been held.—Bx parte Martin, 41 N.B. 
2d 703, 189 Ohio St 609—In re Helle, 
39 N.B.3d 175, 65 Ohio App. 45—Bx 
parte Grosswlller, 191 N.B. 910, 47 
Ohio App. 409. 

84. Cal.—^Bx parte Zeehandelaar, 12 

P. 259, 71 Cal. 238. 

88. Tex.—^Holman v. Austin, S4 Tex. 

668 . 

88. Matters not under lavevtigatLon. 

In view of Vernon Code Cr.Proc. 
Annot.1916 arts. 432, 4'38. defining the 
powers of the grand Jury, the court 
of criminal appeals may grant relief, 
on habeas corpus, from a Judgment 
of contempt against a witness for 
failure to answer questions by the 
grand Jury not pertaining to any 
criminal matter under Investigation, 
even though the materiality of such 
questions Is of no concern to the 
witness, the trial court having no 
Jurisdiction to enter such Judgment 
—^Bx parte Miller, 240 S.W. 944, 91 
Tex.Cr. 607—^Ex parte Jennings, '240 
S.W. 942. 91 Tex.Cr. 612, 22 A.L.R. 
1351. 

87. l^eglslatlva finding or oonclnslon 
not binding 

Where a witness has been com¬ 
mitted by a court for contempt in re¬ 
fusing to answer a question put by a 
legislative committee and he subse¬ 
quently answers the question before 
the committee, the committee’s con- 
elusion that the question was falsely 
answered Is not binding on the court 
in a habeas corpus proceeding 

547 


brought on the grround that the wit¬ 
ness has purged himself of the con¬ 
tempt.—^People ex rel. Falk v. Sher¬ 
iff of New Tork County, 180 N.B. 110, 
258 N.T. 437, affirming 263 N.Y.S. 
1065, 334 App.Dlv. 843, affirming 262 
N.Y.S. 387, 141 Misc. 141. 

88. Qaeations presumed proper 

In habeas corpus proceeding by one 
Imprisoned for contempt for refusing 
to answer questions propounded be¬ 
fore the grrand Jury, where record 
did not show nature of the ques¬ 
tions, or show any lawful reason for 
refusal to answer, court must ees- 
sume, that such questions were prop¬ 
er, and deny release.—State ex rel. 
McLean v. Coleman, 190 So. 34, 188 
Fla. 689. 

89. Mo.—^Bx parte Conrades, 85 S.W. 
160, 185 Mo. 411, answering certi¬ 
fied questions 86 S.W. 150, 112 Mo. 
App. 21. 

29 C.J. p 101 note 76. 

Power of legislative bodies to punlGih. 
for contempt see the C.J.S. title 
States fi 48, also 59 C.J. p 100 note 
4—p 102 note 21. 

Sabeas cozpus Aunishes tlie only 
mode of relief in such cases.—^In re 
Myers & Brel, >83 Pa.Super. 383. 
Befosal to testily 

(1) Habeas corpus would lie to' 
compel release of persons imprisoned 
for refusal to testify before legisla¬ 
tive committee Investigating election 
frauds, where resolution for Investi¬ 
gation was invalid as usurping Judi¬ 
cial power.—^Bx parte Kelly, 198 A. 
203, 12:3 N.J.Bq. 489, affirmed MoRell 
V. Kelly, 1 A.2d 926, 124 N.J.Bq. 350. 

(2) Senate resolution, directing 
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§ 39. Extradition 

a. Interstate extradition 

b. International extradition 

c Bail 

a. Interstate Extradition 

(1) In g-eneral 

(2) Particular grounds and matters con¬ 

sidered 

(1) In General 

Habeas corpus will lie to secure the release of one 
Illegally detained In Interstate extradition. A person ar. 
rested on an extradition warrant Is prima facie In law. 
ful custody, and the burden rests on him In habeas corpus 
proceedings to overcome this presumption. 

The writ of habeas corpus is a proper remedy to 
secure release of one illegally detained in extra¬ 
dition proceedings as a fugitive from justice from 
another state.^® Conversely, habeas corpus will not 
lie where the extradition proceedings have been in 
full compliance with the law and where there is 


no illegality in the restraint of the applicant,and 
one arrested for extradition should not be dis¬ 
charged in habeas corpus proceedings except where 
it is absolutely necessary to do so to protect his le¬ 
gal and constitutional right.®^ In construing the 
evidence in habeas corpus proceedings, the court is 
not to be governed by the technical rules as in the 
case of a trial for a crime, but is to reg^ard it lib¬ 
erally in favor of the demanding state.®^ As re¬ 
spects a prisoner’s rights to habeas corpus while 
en route from an asylum state to the demanding 
state, a presumption must be indulged that the asy¬ 
lum state protected the prisoner’s constitutional 
rights.®* 

Although the power and duty of determining 
whether a suflScient showing has been made to war¬ 
rant the extradition of the person demanded rest 
in the first instance on the governor of the asylum 
state, see Extradition § 15, his determination is not 
conclusive but is subject to review on habeas cor- 
pus.®5 On the other hand, the usual presumption 


witness refualnsr to abswer auestlon 
before special committee be brousrbt 
before bar of Senate to answer perti¬ 
nent Questions under Inquiry, was not 
contempt proceeding, and on habeas 
corpus pertinency of questions previ¬ 
ously asked was immaterial.—Barry 
V. IT. S. ex rel. Cunningham, Pa., 49 

5. Ct. 462. 279 U.S. 597, 78 L.Ed. 867, 
reversing, C.CA., U. S. ex rel. Cun¬ 
ningham V. Barry, 29 F.2d 817, re¬ 
versing. D.C., 25 F.2d 783, and cer¬ 
tiorari granted Barry v. U. S. ex rel. 
Cunningham, 49 B.Ct. 263, 279 XJ.S. 
827, 78 L..Ed. 979. 

9a Fla.—^Kuney v. State, lOS So. 
547, >548, 83 Fla. 854, quoting Oox% 
pus Jnzlg. 

HI.—^People V. Meyerlng, 178 N.B. 
1-22, 845 IlL 598. 

Mo.—Ex parte Ellis, 9 S.W.2d 544, 
223 Mo.App. 125. 

39 C.J. p 69 notes 19, 23. 

Interstate extradition generally see 
Extradition §§ 2-28. 

Only ms-fehod 

A habeas corpus proceeding is the 
only method by which the validity 
of an extradition warrant issued by ] 
the governor may be tested and by 
which the custody under such war¬ 
rant may be questioned,—^Ih re Heck. 
7 S.E.2d -866, 122 W.Va. 176. 

Boms fatal defsot apparent on the 
lUce of the record is necessary to 
Justify discharge from custody on 
habeas corpus of prisoner held under 
extradition warrant Issued by the 
governor.—^Bicknell v. Farley, Iowa, 

6 . N.W.2d 881. 

Stats or federal courts 

(1) The writ may be allowed by ei¬ 
ther a state or a federal court. 

U.S.—^U.. S. ex rel. Darcy v. Supers 


intendent of County Prisons of 
Philadelphia, C.C.A.Pa., Ill F.2d 
409. certiorari denied 61 S.Ct. 19, 
‘811 U.S. ‘662. 85 L.Ed. 425—Ex 
parte Smith, C.C.I1L, 22 F.Oa8.No. 
12.968, 8 McLean 121. 

Ill.—People V. Meyerlng, 181 N.E. 
300, 348 Ill. 486. 

(2) Proceedings for interstate ex¬ 
tradition are governed by federal 
statute, and a prisoner held contrary 
to the provisions of that statute is 
detained In violation of the constitu¬ 
tion and laws of the United States 
and may Invoke the Jurisdiction of a 
federal court by writ of habeas cor^ 
pus to Inquire into the legality of 
his detention.—^Day v. Keim, C.C.A. 
W.Va,, 2 F.2d 966. 

(3) It has been held that as a mat¬ 
ter of practice the legality of the ar^ 
rest for extradition should be tried 
In the state court—Ex parte T^iomp- 
son, D.C.Ma8B., 21 F.2d 74. 

(4) The facts that an alleged fugi¬ 
tive's petition for a writ of habeas 
corpus has been before and denied by 
the highest court of the state, and 
that orderly procedure might suggest 
an appeal to the United States su¬ 
preme court rather than abandoning 
such proceedings and filing a petition 
for a writ In the federal district 
court, have been held not to prevent 
such federal court from exercising 
Its Jurisdiction over the application 
for the writ, as the alleged fugitive 
can abandon the habeas corpus pro¬ 
ceedings Instituted in the state court 
at any stage in the proceedings and 
avail himself of the remedy In the 
federal court.—^U. S. ex rel. McCline 
.V. Meyerlng, •C.C.A.llL, 75 F.2d 716. 
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91. Ga.—^Rex V. Aldredge, 13 B.E.2d 
665, 191 Ga. 638. 

Ill.—^People ex rel. Cassleman v. 

O'Brien, 43 N.E.2d 937, 380 111. 290. 
Ky.—Gray v. Connors, 147 S.W.2d 
384, ‘285 Ky. 229. 

Me .—Ex parte King, 28 A. 2d 562. 
Faarolad convict 

Where one convicted of felony had 
been paroled by governor of asylum 
state but had violated law of de¬ 
manding state and on requisition by 
demanding state, governor of asylum 
state had issued a rendition warrant, 
writ of habeas corpus wav quashed 
on the ground that asylum state 
could waive punishment of convict 
and decide whether It would punish 
the prisoner or turn him over to de¬ 
manding state.—Mattes v. Taylor, 158 
S.W.2d 833, 348 Mo. 484. 

9A Federal interveutloiL 
The power of the federal courts to 
Interfere In such cases should be ex¬ 
ercised only In urgent cases, where 
federal intervention Is obviously 
necessary.—^Kauffman v. Mount, O.C. 
A-Oa.. 1'31 P.2d 112—U. S. v. Wil¬ 
liams, D.C.La., 6 F.2d 1'3—^In re 
Strauss, N.Y., 126 F. 327, 63 C.C.A. 
99, certified questions answered 25 
S-Ct. 685, 197 U.S. 824, 49 L.Ed. 774. 

9a D.C.—Barrett v. Bigger, 17 F.2d 
669, 57 App.D.C. 81, certiorari de¬ 
nied 47 S.Ct, 765, 274 U.S. 752, 71 
L.Ed. 1332. 

94. Mo.—Bloom v. Marclnlak, App., 
76 S.W-2d 712. 

96. U.S.—U. S. ex reL Darcy v. Su¬ 
perintendent of County Prisons of 
Philadelphia, C.C.A.Pa.. Ill F.2d 
409, certiorari denied 61 S.Ct, 19, 
. 811 U.S. 662, 85 L.Ed. 425. 
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of regularity which attends official action renders and casts the burden of proof on accused to show 
the governor’s determination prima facie correct, the contrary.®® The scope of inquiry in a summary 


Ala.—Hobbs v. State of Tennessee ez 
rel. State of Alabama, 8 So.2d 595, 
30 Ala.App. 412, certiorari denied 
Ex parte State. 8 So.2d 596, -243 
Ala. 102—State of Tennessee v. 
Hamilton, 190 So. 306, 28 Ala.App. 
587. 

Fla.—Chase v. State, 113 So. 103, 93 
Fla. 963, 54 A.Ii.R. 271—State v. 
QulggTp 107 So. 409, 91 Fla. 197. 
Mo.—State ex rel. Gaines v. West- 
hues, 2 S.W.2d 612, 318 Mo. 928. 
N.Y, —^People ex rel. Fahl v. Hager^ 
ty, 26 N.T.S.2d 568, 261 App.Dlv. 
1049, remanding cause People ex 
rel. Pahl v. Pollock, 23 N.T.S.2d 
413, 174 Mlsc. 981—People ex rel. 
Hutchings V. Mallon, 214 N.Y.S. 
211, 126 Mlsc. 591, reversed on oth¬ 
er grounds 218 N.Y.S. 432, 218 App. 
Div. 461, affirmed 157 N.E. 842, 245 
N.Y. 521. 

Ohio.—State ex rel. Davey v. Owen. 
12 N.E.2d 144, 133 Ohio SL 96, 114 
A.L.B. 686. 

Okl.—Ex parte Ryan, Cr., 129 P.2d 
204—In re Gundy, 236 P. 440, 30 
Okl.Cr. 890. 

Pa.—Commonwealth v, Steele, 78 Pa. 
Super. 352. 

Tenn.—State v. Taylor, 22 S.W.2d 
222, 160 Tenn. 44. 

Tex.—^Ex parte Anderson. 120 S.W.2d 
259, 135 Tex.Cr. 291—^Ex - parte 

Wells, 298 S.W. 904, 108 TexCr. 
57. 

29 C.J. p 69 note S3. 

However, there are some early de¬ 
cisions or dicta to the contrary. 

U.S.—^In re Leary, D.C.N.Y., 15 F.Cas. 

No.8.162. 10 Ben. 197. 

Del.—State v. Schlemn, 4 Del. 577. 

29 C.J. p 70 note 34. 

All papers, including affidavits 
which were before the governor when 
he Issued a rendition warrant on the 
reQuisitlon, were admissible to es¬ 
tablish on what the governor found 
a prima facie case against alleged 
fugitive.—People ex rel. Chevlln v. 
O’Brien. 25 N.H.2d 4, 372 Ill. 640. 

State statutes, in some states, ex¬ 
pressly provide that a person arrest¬ 
ed on extradition proceedings shall 
be allowed opportunity to apply for 
a writ of habeas corpus.—Common¬ 
wealth ex reL Splvak v. Heinz, 14 A 
2d 876, 141 Pa.Super. 158—29 C.J. p 
71 note 89. 

96. IJ.S.—State of South Carolina v. 
Bailey. 53 S.Ct 667, 289 U.S. 412, 
77 L.Ed. 1292, reversing Ex parte 
Bailey, 166 S.E. 165. 203 N.C. 362, 
certiorari granted State of South 
Carolina v. Bailey, 53 S.Ct. 525, 
289 U.S. 714, 77 L.Bd. 1468—Black 
v. Miller. C.C.A.Wash.. 59 P.2d 687 
—U. S. v. Williams, D.C.La., 6 F. 

' 2d 13—U. S. ex rel. Paris v. Mc¬ 
Clain, D.C.Pa., 42 F.Supp. 429. 
Ala.< 7 -State v. Parrish, 5 So.2d 828, 


second case, 242 Ala. 7, granting 
certiorari and reversing. App., 5 
So.2d 828, first case—State v. Rog¬ 
ers, 9 So.2d 758. 30 Ala.App. 515, 
certiorari denied 9 So.2d 761, 243 
Ala 272—State of Tennessee v. 
Hamilton, 190 So. 306, 28 Ala.App. 
587—^Pruitt V. State, 135 So. 310, 

24 Ala App. 340, certiorari denied 
137 So. 914, 223 Ala 703—State v. 
Wiggins, 128 So. 591, 23 AlaApp. 
527. certiorari denied 128 So. 692. 
221 Ala 304—Thacker v. State, 101 
So. 636, 20 AlaApp. 302, certiorari 
denied Ex parte Thacker, 101 So. 
638, 212 Ala 3—Jones v. State, 93 
So. 210, 18 AlaApp. 478. 

Cal.—^Ex parte Parman, 278 P. 911, 
99 Cal.App. 509. 

Fla—State ex rel. Johnson v. Sweat, 
3 So.2d 124, 147 Fla 621—Trent v. 
McLeod. 179 So. 906, 131 Fla 617 
—Chase v. State, 113 So. 103, 93 
Fla. 963. 54 AL.R. 271. 

Ill.—^People ex rel. Poncher v. 
O’Brien, 30 N.E.2d 75, 374 Ill. 568 
—People ex rel. Guidottl v. Bell, 

25 N.E.2d 45, 372 Ill. 572—People 
ex rel. Chevlln v. O’Brien, 25 N.E. 
2d 4. 372 Ill. 640—People ex rel. 
Mortensen v. O’Brien, 20 N.E. 2d 
782, 871 HL 861—People ex reL 
Biggs V. Nash, 8 N.E.2d 859, 366 
Ill. 186—^People ex rel. Maypole v. 
Meyerlng, 193 N.E. 496, 858 Ill. 589 
—People ex rel. Gansler v. Mey¬ 
erlng. 185 N.E. 628, 352 Ill. 314— 
People V. Meyerlng, 181 N.E. 620, 
349 Ill. 198—^People v. Traeger, 172 
N.E. 168, 340 Ill. 147. 

Iowa—^Bicknell v. Farley, 6 N.W.2d 
831—Seely v. Beardsley, 190 N.W. 
498, 194 Iowa 863. 

Mass.—^Ex parte Germain, 155 N.E. 

12, 258 Maas. 289, 51 A.L.R. 789. 
Miss. — ^Ullom V. Davis, 160 So. 519, 
169 Miss. 208. 

Mo.—Flournoy v. Owens, 276 S.W. 
923, 310 Mo. 355. 

Okl.—^Ex parte George, 73 P.2d 471, 
63 Okl.Cr. 115—In re Gundy, 236 
P. 440, 30 Okl.Cr. 390. 

Or.—^Ex parte Paulson, 124 P.2d 297. 
Tena—State ex rel. Van Scoyoc v. 
State, 103 S.W.2d 26, 171 Tenn. 357 
—State V. Taylor, 22 S.W.2d 222, 
160 Tenn. 44. 

Tex—^Ex parte Blackwood, 157 S.W. 
2d 908, 143 TexCr. 169—^Ex parte 
Rhoades, 165 S.W.2d 813, 142 Tex 
Cr. 632—^Ex parte Berry, 138 S.W. 
2d 813, 139 Tex.Cr. 67—^Ex parte 
Anderson, 120 S.W.2d 259, 135 Tex 
Cr. 291—^Ex parte Cupp, 84 S.W.2d 
781, 129 Tex.Cr. 25—^Ex parte Bu¬ 
chanan, 67 S.W.2d 262, 125 TexCr. 
113—^Bx parte Gordon, 37 S.W.2d 
1023, 118 TexCr. 160—^Ex parte 
Pinkus, 26 S,W.2d 834, 114 Tex 
Cr. 826—^Ex parte Yawman, 18 S. 
W.2d 647, 113 TexCr. 20—Ex parte 
Celey, 10 S.W.2d 94, 110 TexCr. 
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454—Ex parte Wells, 298 S.W. 904, 
108 TexCr. 67—^Ex parte Hall, 284 
S.W. 660, 104 TexCr. 403. 

29 CJ. p 70 note 86, p 168 note 62 
[a] (l)-<3), (6). 

Affidavits accompanyliLg warrant 
When affidavit on which prosecu¬ 
tion In demanding state rests is reg^ 
ular. and such as is required by lawa 
of this state, and copy attached to 
executive warrant shows this to be 
case, reviewing court will not be 
controlled by affidavits accompany¬ 
ing warrant.—^Ex parte Buchanan, 67 
S.W.2d 262, 126 TexCr. lis: 

Discretion 

In habeas corpus proceeding by a 
prisoner held under €ui extradition 
warrant, where prisoner sought to 
show that she was not a fugitive and 
that she was not identical person 
named In extradition warrant and In¬ 
dictment of demanding state, trial 
court could accept as true testimony 
of officers of demanding state rather 
than that of prisoner and her wit¬ 
nesses, all of whom appeared In open 
court, and appellate court would not 
interfere to control such discretion, 
in absence of showing that it had 
been exercised in an arbitrary man¬ 
ner.—^Adams v. State, 8 So.2d 219, 

30 Ala.App. 487. 

Evidence held to anthozlze disehargc 
Ala.—State v. MoFarling, 8 So.2d 
136, certiorari denied 3 8o.2d 186, 
241 Ala. 436. 

Bvidenoe held Insuffloleint 

(1) To Justify discharge. 

Ala.—^Adams v. State, 8 So.2d 219, 80 
Ala.App. 487. 

Fla.—Chase v. State, 113 So. 103, 98 
Fla. 963, 54 AL.R. 271. 

Tex—^Ex parte Ponzl, 290 S.W. 170, 
106 TexCr. 68. 

(2) To show fiuud in obtaining 
warrant—^Bx parte Colcord, 207 N, 
W. 213, 49 S.D. 416. 

Statutes of demanding state were 
held properly receivable In evidence 
to prove that embezzlement was A 
crime in that state, although they 
were cumulative only and a prima 
facie case was established without 
their being introduced.—Law v. 
State, 56 So. 79, 2 Ala.App. 257. 

Traverse of state’s answer does 
not shift burden of proof.—State ex 
rel. Florlo v. McCreary. 166 So. 904, 
906, 123 Fla. 9, citing Gorpui Jurix 

Use of affidavits 

A habeas corpus proceeding by one 
under arrest for rendition to another 
state la civil, and not criminal, and 
relator la not entitled to be confront^ 
ed with the witnesses against hii^ 
but affidavits may be used as evl- 
denca—^U. S. v. Williams. DCLa., & 
F.2d 18. 
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Uroceeding in habeas corpus to prevent extradition 
k necessarily narroWi^*^ and as a general rule it is 
necessary and proper to pass only on the legality of 
the requisition and rendition.^ 8 The only inquiry 
to be made is whether the statutory prerequisites 
have been complied with.^9 When the extradition 
papers are in proper form it has been held that there 
are but two questions open to inquiry: (1) Is pe¬ 
titioner a fugitive from, justice? (2) Is he the 
identical person described in the governor's war¬ 
rant On an application for a writ of habeas cor¬ 
pus by one extradited as a fugitive from justice, 


the court is controlled by the law and may not grant 
relief in the exercise of a sound legal discretion.® 
After rendition to the demanding state, the pris¬ 
oner may not be discharged on habeas corpus on 
the ground that he was illegally surrendered on in¬ 
valid extradition proceedings,® or that he is held for 
trial, or tried and punished, for some offense other 
than that for which he was extradited,^ or that he 
is arrested and held on civil process,® or restrained 
as an insane person® because, under the constitu¬ 
tional and statutory provisions governing extradi¬ 
tion, no conditions or limitations are imposed on the 


iimALait 7 of dylnsr deolaratlon 

Where no evidence was offered to 
•vercome presumptive flndlnera as to 
validity of dying declaration at¬ 
tached to affidavit in extradition pro¬ 
dding, court would regard it as 
voluntarily made when deceased had 
ohendoned hope of recovery.—Raf- 
tery ez rel. Hule Fong v. Bligh, C.C. 
A.Ma8S.. 65 F.2d 189. 

07. Fla.—State ez reL Huston v. 

Clark, 163 So. 471, 121 Fla. 161. 
Svidentlary facts 
Courts in Interstate rendition have 
Bmited Jurisdiction to review conclu¬ 
sion of governor of asylum state 
that accused is fugitive from Justice, 
and evidentiary facts as to commis¬ 
sion of crime need not be adduced 
by deposition in support of indlct- 
■aent or affidavit—^People ez rel. 
Hauptmann v. Hanley, 274 N.T.S. 813, 
158 Misc. 61, affirmed 274 N.T.S. 824, 
242 APP.D1V. 267. 

SBu Tenn.—State v. Taylor, 22 S.W. 

2d 222, 160 Tenn. 44. 

89 C.J. p 69 note 31. 

Authoiity of governor 
If any of the facts authorizing ex¬ 
tradition are wanting, the governor 
has no authority to deliver up the 
person demanded. The Question 
whether the governor has exceeded 
his authority by honoring the requi- 
sltion of a governor of another state 
when one or more of the Jurisdic¬ 
tional facts are non-existent is the 
only one which may be inquired into 
by a Judicial tribunal.—Williams v. 
Robertson, 95 S.W.2d 79, 339 Mo. 34 
^Rummerfleld v. Watson, 70 S.W.2d 
895, SS5 Mo. 71. 

Oeaeral statements ns to the scope 
of inquiry 

U.S.—^Person v. Morrow, CC.A.Haii., 

A1&—Adams V. State. 8 So.2d 219, 30 
Ala.App. 487—^Mitchell v. State, 6 
So.2d 457, 30 AlaApp. 381. 

Fla,—State ez rel, Huston v. Clark, 
163 So. 471, 121 Fla. 161—Chase v. 
Stater 113 So. 103, 93 Fla. 963, 64 
A-Ii.R. 271. 

Iowa.—Seely v. Beardsley, 190 N.W. 
498, 194 Iowa 863. 

N.T.—^People ex rel. Hlgley v. Mllls- 
paw, 24 N.E.2d 117, 281 N.T. 441, 


reversing 12 N.T.S.2d 435, 267 App. 
Dlv. 40—^People ex rel. Flzzino v. 
Moran. 244 N.T.S. 590, 137 Misc. 
905, affirmed 244 N.T.S. 869, 231 
App.Dlv. 724—People v. Butts, 14 
N.T.S.2d 881. 

Pa.—Commonwealth ex rel. Reynolds 
v. Pluck, 67 Montg.Co. 317. 

Tenn.—State ex rel. Lea v. Brown, 
64 S.W.2d 841, 166 Tenn. 669, 91 
A.L.IL 1246, certiorari denied State 
of Tennessee ex rel. Lea v. Brown, 
54 S.Ct 717, 292 U.S. 638, 78 L.Bd. 
1491—State v. Taylor, 22 S.W.2d 
222, 160 Tenn. 44. 

99. Fla.—Chase v. State, 113 So. 103, 
93 Fla. 968, 54 A.L.R. 271. 

29 C.J. p 70 note 37. 

Xiegality of proceedings 

In habeas corpus proceeding to 
determine whether alleged fugitive 
from Justice was lawfully arrested, 
the court does not have power to 
determine legality of proceedings on 
which governor of demanding state 
made his demand for extradition of 
relator and matter of alleged fraud 
committed on authorities of demand¬ 
ing sute was wholly for the courts 
of that state.—^People ex rel. San- 
sone V. O'Brien, 33 N.E.2d 219, 376 
Ill. 168. 

1 . Ala—^Kelley v. State, 200 So. 116, 
30 AlaApp. 21—^Paulk v. State, 148 
So. 586, 25 AlaApp. 212, certiorari 
denied Hx parte Paulk, 143 So, 585, 
225 Ala 420. 

Ark.—State ex rel. Lewis v. Allen, 
109 S.W.2d 962. 194 Ark. 688. 

N.J.—^Bx parte Paramore, 123 A. 246, 
95 N.J.Eq. 886, affirmed In re Fan- 
more. 125 A 926, 96 N.J.Eq. 397. 
29 C.J. p 71 note 38. 

Bismlssal of other prosecutions 
In habeas corpus proceedings by 
one arrested pursuant to governor's 
warrant issued on requisition of gov¬ 
ernor of another state, fact that 
prosecution pending against petition¬ 
er elsewhere had heen dismissed was 
irrelevant—^Thacker v. State, 101 So. 
636, 20 Ala.App. 302, certiorari de¬ 
nied Ex parte Thacker, 101 So. 688, 
212 Ala. 3. 

Equitable oonsiderationB 
In habeas corpus proceeding, court 
could not Interfere on equitable 
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grounds with properly requested ex¬ 
tradition of parole violator because 
of lapse of time which had occurred 
since parole violation, especially 
where record showed nothing con¬ 
cerning possible rehabilitation of pa¬ 
role violation during lapse of time 
since violation of parole since equita¬ 
ble considerations, if any, would re¬ 
ceive proper consideration of govern¬ 
or of demanding state under his par¬ 
doning power.—^Heed v. Colpoys, 99 
F.2d 396, 69 App.D.C. 163, certiorari 
denied 69 S.Ct 97. 306 U.S. 598, 83 
Ti.Ed. 379. 

2 . N.J.—^Ex parte Paramore, 128 A 
246, 96 N.J.Eq. 386, affirmed In re 
Panmore, 125 A 926, 96 N.J.Eq. 
397. 

8 . U.S.—^U. S. ex rel. Humphries v. 

Hunt, D.C.N.Y., 15 F.Supp. 608. 
Ill.—People V. Hill, 183 N.E. 17, 360 
Ill. 129. 

29 C.J. p 71 note 43—15 C.J. p 1167 
note 11. 

Eawfnluess of detention In the 
state In which the prisoner was in¬ 
dicted Is to be inquired Into and de¬ 
termined, in the first Instance, by the 
courts of the state.—^People ex reL 
Kurzynskl v. Hunt, D.C.N.T., 25 P. 
Supp. 647—15 C.J. p 1167 note 10. 
snatns as fogltive 
After extradition accomplished, a 
discharge on habeas corpus cannot 
be had on the ground that the pris¬ 
oner was not In fact a fugitive from 
Justice, and hence was Illegally ex¬ 
tradited.—^Kuney v. State, 102 So. 
647, 88 Fla. 364—29 C.J. p 71 note 43 
[b]. 

4. N.T.—People v. Cross, 32 N.E. 

246. 136 N.Y. 636, 31 Am.S.R. 850. 
29 C.J. p 71 notes 44, 46—16 C.J. 
p 1168 note 13. 

Waiver 

If any immunity from prosecutions 
on informations returned after ren¬ 
dition exists. It Is waived by failure 
to assert it.—Ez parte Ringrose, 62 
P.2d 1104, 188 Wash. 477. 

6 . Neb.—In re Walker, 86 N.W. 610, 
61 Neb. 803. 

N.T.—^Matter of Thaw, 162 N.T.S. 

771, 167 App.Dlv. 104. 

6 , N.T.—Matter of Thaw, supra. 
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jurisdiction and authority of the state to which the 
prisoner is returned^ 

Delay in executing warrant. Habeas corpus will 
lie, under the federal statutes and some state stat¬ 
utes, to secure the discharge of an accused if no 
agent of the demanding state appears to receive him 
within a designated period after the time of his ar¬ 
rest.® If the delay in executing the warrant was 
caused by the alleged fugitive’s actions, he is in no 
position to ask for his discharge under such stat¬ 
utes.® Where a statute provides that a person who 
has once been arrested as a fugitive and discharged 
under the provisions of the statute relating to delay 
in executing the warrant shall not be arrested again 
on a charge of the same offense except by a war¬ 
rant from the governor, a fugitive who has been 
rearrested on a warrant from the governor is not 
entitled to a discharge.^® 

Preliminary detention for a reasonable time to 
afford an opportunity for regular extradition pro¬ 
ceedings is not illegal,but habeas corpus lies 
where the detention is continued for an unreason¬ 
able time,12 or where the intention to extradite has 
been abandonedi® or after the magistrate has taken 
final action and committed the prisoner under a 
mittimus which shows no right to detain him fur- 
ther.14 

(2) Particular Grounds and Matters Ginsid- 
ered 

(a) Character and identity of applicant 


(b) Charge of crime 

(c) Indictment, information, or. affidavit 

(d) Status as fugitive 

(e) Requisition 

(f) Warrant of governor 

(g) Motive 

(h) Merits and defenses 

(i) Threatened violence or injustice 

(a) Character and Identity of Applicant 

Habeas corpus l!ea to secure a discharge on. the 
ground that the prisoner Is not a person who may be 
extradited, or that, due to a mistake In Identity, the 
prisoner Is not the person demanded or named In the 
governor's warrant. 

Habeas corpus lies to secure a discharge on the 
ground that the prisoner is not within the consti¬ 
tutional and statutory description of persons who 
may be extradited, as where he is not a person 
charged with crime in the demanding state, see in¬ 
fra subdivision a (2) (b) of this section, or is not 
a fugitive therefrom, see infra subdivision a (2) (d) 
of this section, or was not found within the state 
from which extradition is sought.i® Infancy of 
accused is no ground for relief.i® 

A mistake in identity, in that the person held for 
extradition is not in fact the person demanded or 
named in the governor’s warrant, may be shown on 
habeas corpus and is ground for discharge.l'J^ The 
burden of proof is on the demanding state to show 


7- N.T.—^Matter of Thaw, supra. 

8. IlL—^People ex rel. Poncher v. 
O'Brien. 30 N.B.2d 75. 374 Ill. 568, 

9. Ferformanoe of ofBLclal duty 
Where a rendition warrant was 

not executed within six months, from 
date of first arrest of petitioner chal- 
lenglnsr the sufficiency of extradition 
proceedings on ground that no agent 
of demanding state appeared to re¬ 
ceive him within six months from 
date of arrest, and record was silent 
concerning cause of delay, it had to 
be ‘assumed that officials charged 
with delivery and execution of war¬ 
rant did their duty and that Immedi¬ 
ately after Its Issuance it came into 
the hands of the sherlfC and that 
he undertook to apprehend petition¬ 
er. and petitioner had burden of 
overcoming that assumption.—^People 
ex rel. Poncher v. O’Brien, supra. 

la Tex.—^Ex parte Hensley, 146 S. 
W.2d 673. 140 TexCr. 460. 

11. Ala.—Snead v. State. 93 So. 48. 

18 Ala.App. 437. 

AppUoatiou to federal court 
Where one held by state authori¬ 
ties for extradition to another state 
applies to a federal court for a writ 
of habeas corpus, alleging that his 


unlawful removal is threatened, the 
court should retain Jurisdiction and 
suspend the hearing for such reason¬ 
able time as required to enable the 
states to complete the proceedings 
for his lawful extradition, and, if 
such action Is not taken, discharge 
the petitioner.—^Day v. Kelm, C.C.A. 
W.Va., 2 P.2d 966. 

Hearing 

Statute providing for preliminary 
arrest held not to contemplate a 
hearing before the magistrate as to 
whether or not prisoner is a fugitive 
from Justice.—State ex rel. Van 
Scoyoc V. State, 103 S.W.2d 26, 171 
Tenn. 367. 

Subsequent warrant 

Prisoner seeking habeas corpus on 
ground that at time of application 
therefor petitioner was held merely 
by Virtue of communication from 
sheriff of foreign state was not en¬ 
titled thereto, where between time of 
application and postponed hearing 
thereon valid warrant was issued 
charging petitioner with being fugi¬ 
tive from Justice.—^Ex parte Reed. 
106 S.W.2d 263, 132 Tex.Cr. 464. 

12. U.S.—^Bx parte McKean, D.C.Va., 

16 F.Cas.No.8.848, 3 Hughes 23. 
DeL—State v. Buzlne, 4 DeL 672. 
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N.J.—In re Fetter, 23 N.J.L(aw 311, 
67 Am.D. 382. 

29 C.J. p 71 note 40. 

Consideration of warrant 
In habeas corpus proceedings for 
discharge of a state prisoner held 
without a warrant, the court may 
consider a warrant Issued and served 
after filing of the petition.—^Day v. 
Kelm, aC.A.W.Va.. 2 F.2d 966. 

13- Pa.—Bonofilo's Case. 18 Fa.Di8t. 

64. 36 Pa.Co. 31. 

29 C.J. p 71 note 41. 

14. U.S.—^Ex parte McKean, D.C.Va., 
16 F.Cas.No.8,848, 3 Hughes 23. 

29 C.J. p 71 note 42. 

15. Cal.—^In re Jones, 201 P. 944, 
64 Cal.App. 423. 

16. La.—State v. Flournoy, 67 So. 
929. 136 La. 862. 

17. U.S.—^Raftery ex rel. Huie Fong 
V. Bligh, C.C.A.Mass., 65 F.2d 189. 

Ill.—^People ex rel. Maypole v. Mey- 
erlng, 193 N.E. 495, 368 IlL 689. 
Tex—Letwick v. State, Cr., 168 S.W. 
2d 866—^Bx parte Story, 261 S.W- 
769, 97 Tex.Cr. 369. 

29 C.J. p 72 note 65. 

Hvidenoe held sufficient with re¬ 
spect to identity.—^Ex parte Romano. 
D.aCal., 40 F.2d 760. 
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identity of prisoner with accused where such identi¬ 
ty is put in issue.i8 Although it has been held 
tiliat the identity of the person taken in custody with 
the person who is claimed as a fugitive from jus¬ 
tice must be clearly established,it is generally 
held that the burden of going forward with the 
evidence shifts to the prisoner where a prima facie 
case of identity is made out,20 as by the presump¬ 
tion arising from identity of name.^i 

(b) Charge of Crime 

Habeas corpus Ifes to secure a discharge on the 
ground that the prisoner Is not a person charged with 
crime in the demanding state. 

Habeas corpus lies to secure a discharge on the 


ground that the prisoner is not a person charged 
with crime in the demanding state ,22 and, if no 
criminal offense is charged, the writ must be sus- 
tained.23 Accordingly it may be determined on ha¬ 
beas corpus whether or not the prisoner is charged 
with a criminal offense.24 This is a question of law 
arising on the face of the indictment or affidavit 
charging the offense,25 if produced at the hearing,26 
or on the face of the governor’s warrant,27 if the' 
warrant alone is produced,28 in which event the re¬ 
citals of the warrant have been held conclusive.23 
Copies of the indictment or affidavit on which the 
governor acted, if they are produced, should be con¬ 
sidered,30 but in some jurisdictions the production 


Pormer warrant under alias 

Fact that prisoner held under a 
^Uidtlve warrant had been first held 
under another fugitive warrant un¬ 
der a different name would not en¬ 
title prisoner to a discharge, where 
name In present warrant was same 
as Indictment of demanding state on 
which warrant was based, and was 
the name which prisoner claimed to 
be her correct name.—^Adams v. 
State, ^ So.2d 21S, 30 Ala.App. 487. 
Xnoorreot pxonoim 
Fact that governor's fugitive war¬ 
rant used the pronoun "he** instead 
of "she" in designating female pris¬ 
oner did not render warrant defec¬ 
tive so as to entitle prisoner to her 
discharge In view of statute that 
words used In masculine gender 
dhall include the feminine and fact 
that state's witnesses Identified pris¬ 
oner as true person charged In In¬ 
dictment of demanding state and 
warrant—^Adams v. State, supra. 

The gnestloiL is not as to the Iden¬ 
tity of the person of petitioner with 
the person who committed the crime, 
but of his Identity with the person 
named in the governor's warrant.— 
People V. Traeger, 172 K.F. 168, 840 
Ill. 147. 

imder tnilfoxm Criminal Sztxadl. 
tlon Aot § flQ, It has been held that 
this Is the only permissible Inquiry 
on habeas corpus.—Taylor v. Smith, 
18 N.m2d 954, 213 Ind. 640. 

18. tJ.S.—^Raftery ex rel. Hule Fong 
V. Bligh, C.C.A.Mass., 55 F.2d 189. 
111.—^People ex rel. Maypole v. Mey- 
erlng. 193 N.F. 495, 868 Ill. 589. 
Mabs.—In re Baker, 39 ]Sr.E.2d 762, 
310 Mass. 724, certiorari denied Ba¬ 
ker V. Delay, 62 S.Ct 1297, 816 U. 
S. 699, 86 L.Ed. 1768. 

29 C.J. p 72 note 56. 
nctnres 

Affidavits, to which picture of per¬ 
son demanded In extradition proceed¬ 
ings was attached, were properly ad¬ 
mitted In habeas corpus proceeding. 
—U. S. ex rel. Austin v. Williams, C. 
C.A,La., 12 F.2d 66, affirming, D.C., 6 
F.2d 18. 


Proof held snfflolent 
Ark.—Stuart v. Johnson, 94 S.W.2d 
715, 192 Ark. 757. 

Fla.—State v. Allen, 92 So. 155, 88 
Fla. 665. 

Ind.—Cook V. Bodgers, 20 N.E.2d 933, 
215 Ind. 500. 

Proof held insuffident 
Tex.—Detwick v. State, Cr., 168 S.W. 
2d 866—Ex parte Glisson, 247 S.W. 
659, 93 Tex.Cr. 338. 

19. Fla.—State v. Allen, 92 So. 166, 
83 Fla. 665. 

20. Ill.—^People ex rel Guldottl v. 
Bell, 25 N.E.2d 46, 372 Ill. 572— 
People ex reL Mortensen v. 
O'Brien, 20 N.E.2d 782, 371 Ill. 351 
—People ex reL Biggs v. Nash, 8 
N.E.2d 359. 366 Ill. 186. 

29 C.J. p 72 note 58. 

Pormer mistake in identity made 
by arresting officers does not prove 
mistaken Identity In extradition pro¬ 
ceedings.—Stuart V. Johnson, 94 S. 
W.2d 715, 192 Ark. 767. 

21. Ill.—^People ex rel. Mortensen v. 
O'Brien, 20 N.E.2d 782, 371 Ill. 351 
—^People ex rel. Biggs v. Nash, 8 
N.E.2d 359, 366 Ill. 186. 

29 C.J. p 72 note 59. 

22. Ala.—Watson v. State, App., 2 
So.2d 470. 

29 C.J. p 71 note 49, p 72 note 52, p 
73 note 74. 

Extraditable offenses see Extradition 
5 7. 

Selator hdd not entitled to dis¬ 
charge on ground that offense 
charged was merely a misdemeanor, 
where complaint on which extradition 
writ was requested charged a felony. 
—^Ex parte Hensley, 146 S.W.2d 673, 
140 Tex.Cr. 460. 

23. S.D.—In re Tod, 81 N.W. 637, 
12 S.D. 886. 76 Am.S.B. 616, 47 D. 
B.A. 666. 

29 C.J. p 71 note 50. 

24i Ga.—Schelnfain v. Aldredge, 12 
S.E.2d 868, 191 Ga. 479. 

IlL—^People V. Meyerlng, 181 N.E. 
300, 348 Ill. 486. 

N.J.—^E2x parte Kelsey, 21 A.2d 676, 
19 N.J.Mlsa 488. 
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Okl.—Ex parte Offutt, 234 P. 222, 29 
Okl.Cr. 401. 

29 C.J. p 72 note 62. 

Variance 

A substantial charge of a violation 
of the laws of the demanding state 
is sufficient, and the court Is not 
concerned with an alleged variance 
In the charge as set out by the affi¬ 
davit and information and proof of¬ 
fered.—Stuart V. Johnson, 94 S.W.2d 
715, 192 Ark. 767. 

25. Cal.—^Ex parte Harper, 62 P.2d 
390, 17 CaLApp.2d 446. 

Ill.—^People ex rel. Carr v. Murray, 
192 N.E. 198, 367 IlL 326, 94 A.L..R. 
1487—^People v. Meyerlng, 181 N. 
E. 800, 348 Ill. 486. 

N.Y.—^People ex reL Hauptmajin v. 
Hanley. 274 N.T.S. 813, 163 Mlsc. 
61, affirmed 274 N.T.S. 824, 242 
App.Dlv. 267. 

N.C.—^Ex parte Hubbard, 160 S.E. 
669, 201 N.C. 472, 81 A.L.R. 647— 
In re Veasey, 146 S.E. 699, 196 
N.C. 662. 

Okl.—^Ex parte Ryan, Cr., 129 P.2d 
204—^Ex parte Deal, 259 P. 282, 38 
Okl.Cr. 122—Ex parte Brown, 269 
P. 280, 38 OkLCr. 124—Ex parte 
Hill, 245 P. 663, 34 Okl.Cr. 120. 
Or.—^Bx parte Paulson, 124 P.2d 297. 
29 C.J. p 73 note 63. 

26. Ga.—^Barranger v. Baum, 30 S. 

E. 524, 103 Ga. 466, 68 Am.S.R. 113. 
29 C.J. p 73 note 64. 

27. Pa.—Commonwealth ex rel. 

Splvak V. Heinz, 14 A.2d 876, 141 
Fa.Super. 168. 

29 C.J. p 73 note 66. 

28. U.S.—^Ex parte Dawson, Ark., 83 

F. 306, 28 C.C.A. 354, certiorari de¬ 
nied 18 S.Ct. 941, 170 U.S. 705, 42 
L.Ed. 1218. 

29 C.J. p 73 note 66. 

29. U.S.—In re Leary, D.C.N.T., 15 
F.Cas.No.8.162, 10 Ben. 197. 

Pa.—Commonwealth v. Matthews, 42 
Pa.Co. 618. 

SO. N.T.—People ex rel. Kublak v, 
Zimmerman, 235 N.T.S. 527, 226 
App.Div. 589. 

29 C.J. p 78 note 69. 
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of the papers accompanying the requisition cannot 
be compelled in habeas corpus proceedings.^^ 

(c) Indictment, Information, or Affidavit 

Where the governor’s warrant, either alone or In 
connection with the accompanying papers, does not show 
the existence of an indictment, or an affidavit made be¬ 
fore a magistrate on personal knowledge, charging the 
commission of a crime in the demanding state, and that 
copies thereof accompanied the requisition properly cer¬ 
tified to be authentic, the prisoner is entitled to be dis¬ 
charged. 

Where the governor’s warrant, either alone or in 
connection with the accompanying papers, if any, 
does not show the existence of an indictment,^^ or 
affidavit,33 made before a magistrates^ on personal 
knowledge and not merely on information and be¬ 
lief,s 5 charging the commission of a crime in the 
demanding state, see supra subdivision a (2) (b) of 
this section, and that copies thereof accompanied the 
requisition^® properly certified to be authentic,®the 


prisoner is entitled to be discharged on habea'S corr 
pus, because in the absence of these conditions there 
is no authority to extradite him under the federal 
statutes.®® Where the rule is that an information is 
not a sufficient charge of crime for the purpose of 
extradition, an indictment or affidavit being re¬ 
quired, see Extradition § 14, habeas corpus lies to 
prevent extradition for the purpose of trial on a 
charge of crime made by information,®® but not to 
prevent the return of an escaped convict who was 
legally convicted on information.^® On the other 
hand, where it is held that a copy of an information 
is a valid substitute for a copy of an indictment if 
the mode of procedure in the demanding state is by 
information and not by indictment, see Extradition 
§ 14, habeas corpus will not lie to prevent extra¬ 
dition for the purpose of trial on a charge of crime 
made by information.^^ 

The regularity of the proceedings in the demand¬ 
ing state is not reviewable,^® even on a claim of un- 


31. Wash.—In re Sylvester, 67 P. 

829, 21 Wash. 263. 

29 C.J. p 73 note 68. 

82. U.S.—U. S. ex rel. McCline v. 
Meyerlng. C.C.A.I11., 76 F.2d 716. 

29 C.J. p 73 note 70. 

83. U.S.—U. S. ex rel. McCline v. 
Meyering, supra. 

29 C.J. p 73 note 71. 

Piesnmptloii. 

In the absence of showing that af¬ 
fidavit is not sufficient under laws 
of demanding state to constitute 
warrant, it was presumed to be suf¬ 
ficient to authorize extradition war¬ 
rant.—^Ex parte Yawman, 18 S.W.2d 
647, 113 Tex.Cr. 20. 

3^ Ill.—People ex rel. Poncher v. 
Toman, 20 N.B.2d 579, 371 Ill. 275 
—People ex rel. La Rue v. Meyer¬ 
ing, 191 N.W. 318, 357 Ill. 166. 

29 C.J. p 73 note 72. 

Proof of fact 

In extradition proceedings It Is not 
Imperative that the affidavit charg¬ 
ing the offense shall show on its face 
that it was made before a magis¬ 
trate, but the governor must have 
proof of that fact before him, and, 
when extradition is resisted, the fact 
that the affidavit was made before a 
magistrate may be shown by the 
sheriff’s return in habeas corpus pro¬ 
ceedings.—State v. Allen, 92 So. 166, 
83 Fla. 665. 

36. Tex.—^Bx parte Johnson, 49 S. 

W.2d 788. 120 Tex.Cr. 66. 

29 C.J. p 73 note 73. 

Positive on face 

Where the basis of the reQulsitlon 
issued by the governor of the fugi¬ 
tive state was an affidavit which was 
positive on its face, it was proper 
to refuse to grant the writ.—Dobbs I 
V. Anderson, 164 S.B. 342, 170 Gku 826. | 


36. U.S.—Compton v. Alabama, Ala., 
29 S.Ct- 605, 214 U.S. 1, 63 L.Ed. 
886, 16 Ann.Cas. 1098. 

29 C.J. p 73 note 75. 

37. Ill.—People ex rel. Carr v. Mur¬ 
ray, 192 N.E. 198, 357 Ill. 326, 94 
A.L.R. 1487. 

Mo.—Ex parte Ellis, 9 S.W.2d 644, 
223 Mo.App. 125. 

Tex.—Ex parte Anderson, 120 S.W.2d 
269, 135 Tex.Cr. 291. 

29 C.J. p 73 note 76. 

Oopies held admissible 

Admission of certified copies of 
charges against fugitives and duly 
authenticated and certified warrants 
issued by governor of demanding 
state was not error.—Cook v. Rodg¬ 
ers, 20 N.B.2d 933, 215 Ind. 600. 
ITncertlfled affidavits are Inadmissible 
Fla.—State ex reL Florio v. McCrea¬ 
ry. 165 So. 904, 123 Fla. 9. 

38. Ill.—People ex rel. Poncher v. 
Toman, 20 N.B.2d 679, 371 Ill. 276. 

29 C.J. p 74 note 77. 

€opy of a warrant, certified as au¬ 
thentic by the governor of the de¬ 
manding state charging relator with 
having committed a crime in the de¬ 
manding state, is insufficient, and re¬ 
lator is entitled to his discharge.— 
U. S. ex rel. McCline v. Meyering, 
C.C.AI11., 76 P.2d 716. 

39. Tex.—Ex parte Shillings, 63 S. 

W.2d 868, 124 Tex.Cr. 482—Ex 

parte Chittenden, 61 S.W.2d 1008. 
124 Tex.Cr. 228—^Ex parte Johnson, 
49 S.W.2d 788. 120 Tex.Cr. 66. 

29 C.J. p 74 note 79. 

40. Tex.—Ex parte Bergman, 130 
S.W. 174, 60 Tex.Cr. 8. 

29 C.J. p 74 note 80. 

41. Ill.—^People ex rel. Biggs v. 
Nash, 8 N.E.2d 869, 866 111. 186. 
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Okl.—^Ex parte Rogers, 242 P. 781, 
33 Okl.Cr. 82. 

42. D.C.—^Blevins v. Snyder, 22 F.2d 
876, 67 App.D.C. 300. 

Minn.—State v. Wall, 227 N.W. 176. 
178 Minn. 368. 

N.Y.—People ex rel. Saplro v. Bolan, 
267 N.Y.S. 823. 149 Mlsc. 78. 
Tenn.—State ex rel. Lea v. Brown, 
64 S.W.2d 841, 166 Tenn. 669, 91 A. 
L.R. 1246, certiorari denied State 
of Tennessee ex rel. Lea v. Brown, 
54 S.Ct. 717, 292 U.S. 638, 78 L.Ed. 
1491—State v. Taylor, 22 S.W.2d 
222, 160 Tenn. 44. 

29 C.J. p 74 note 81. 

Federal statutes reanlre only that 
the affidavit or complaint be authen¬ 
ticated by the governor of the de¬ 
manding state, and it la not for the 
court to inquire on what information 
he may have acted.—Collins v. Trae- 
ger, aC.A.Cal., 27 F.2d 842. 
Presumption 

Where indictment in New York, the 
demanding state, was pending In 
county court, which was without Ju¬ 
risdiction, it will be presumed that 
proper order of transfer from su¬ 
preme court existed.—Ex parte Pink- 
us, 26 S.W.2d 334, 114 Tex.Cr. 326. 

Selection of grand Jury 
That state officer, by excluding ne¬ 
groes from grand Jury because of 
race and color, violated negro de¬ 
fendant's rights under Fourteenth 
Amendment, did not render indict¬ 
ment void or defeat Jurisdiction of 
court, where indictment wcus re¬ 
turned, and hence was not ground for 
discharging defendant on habeas cor¬ 
pus.—^Hale V. Crawford, C.C.A.Mass., 
66 F.2d 739, certiorari denied Craw¬ 
ford V. Hale, 54 S.Ct. 92, 290 U.S. 
674, 78 L.Ed. 681. 
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constitutionality.** An indictment, information, or 
aflSdavit is to be tested by the law of the demanding 
state.** The sufficiency of the indictment or affida¬ 
vit, as a matter of technical pleading, will not be 
inquired into on habeas corpus.** If it appears that 
the indictment or affidavit substantially charges an 
offense under the laws of the demanding state, al¬ 
though defectively or inartificially, it is sufficient 
for this proceeding.*® If, however, the indictment 
or affidavit wholly fails to charge a criminal offense 
the prisoner should be discharged,**^ although a 
doubt whether the facts stated constitute the crime 
charged will not justify discharge on habeas cor¬ 
pus; that question should be left to the courts of 
the demanding state.** 

A properly certified indictment makes out a pri- 
ma facie case of a charge of crime*® and it has been 
deemed conclusive,*® at least in the absence of 


fraud.*i An affidavit charging crime, however, is 
not conclusive, unless its averments are in fact suf¬ 
ficient to charge a crime.** 

Failure of the indictment or affidavit to specify 
the date of the offense has been held not to be fa¬ 
tal on habeas corpus,** although there is some au¬ 
thority to the contrary, so holding on the ground 
that such omission deprives accused of his right to 
show that he is not a fugitive from justice.** 

(d) Status as Fugitive 

Habeas corpus is a proper proceeding to determine 
whether the prisoner is a fugitive from Justice, 

Habeas corpus lies to secure a discharge on the 
ground that the prisoner is not a fugitive from jus¬ 
tice from the demanding state.** Accordingly, on 
habeas corpus, accused is entitled to show that he 
is not a fugitive from justice within the meaning 


43. . U.S.—Collins v. Traeger, C.C.A. 
Cal.. 27 r.2d 842. 

Iowa.—^Banning v. Elliott, 194 N.W. 
64, 196 Iowa 28. 

3fflnn.—State v. Jensen, 191 N.W. 908, 
154 Minn. 540. 

Miss.—Ullom V. Davis, 160 So, 619, 
169 Miss. 208. 

2d C.J. p 74 note 82. 

44. XJ.S.—^Person v. Morrow, C.C.A. 
Kan., 108 F.2d 838. 

Ill. —People ex rel. Biggs v. Nash, 

8 N.B.2d 359, 366 Ill. 186. 

29 C.J. P 74 note 88. 

45. IT.S.-r-Person v. Morrow, C.C.A. 

Kan.. 108 F.2d 838—Glass v. Beck¬ 
er, C.C.A.Cal., 26 F.2d 929. 1 

Ill. —^People ex rel. Silver v. O’Brien, 
44 N.B.2d 162, 880 IlL 600—^Peo¬ 
ple ex rel. Cassleman v. O’Brien, 43 
N.H.2d 937, 880 Ill. 290—People ex 
rel. Biggs V. Nash, 8 N.B.2d 369, 
366 Ill. 186—^People ex rel. Carr v. 
“Murray, 192 N.B. 198, 367 Ill. 326, 
94 A-LuR. 1487—^People ex rel. Ly¬ 
man V. Smith. 186 N.B. 169, 362 Ill. 
496 —^People v. Meyering, 181 N.B. 
300, 348 111. 486. 

Mass.—^Ex parte Wallace, 163 N.B. 

870, 265 Mass. 101. 

N.H.—^Fortier v. Frink, 24 A.2d 604 
—Bracco v. Wooster, 20 A.2d 640, 
91 N.H. 413. 

N.T.—^People ex rel. Higley v. Mills- 
paw. 24 N.E.2d 117, 281 N.T. 441, 
reversing 12 N.Y.S.2d 486, 267 App. 
Dlv; 40—People ex rel. Hayes v. 
McLaughlin, 160 N.B. 867, 247 N. 
T. 238, reversing 222 N.Y.S. 880, 
220 App.Div. 818, and certiorari 
denied 49 S.Ct 8, 278 U.S. 699, 73 
luBd. 629—^People ex rel. Gellls v. 
Sheriff of Westchester County. 232 
N.Y.S. 217, 225 App.Div. 166, af¬ 
firmed 166 N.B. 796, 261 N.Y. 38, 
reargument denied 168 N.B. 426, 
261 N.Y. 656—People ex rel. Haupt¬ 
mann V, Hanley, 274 N.Y.S. 813, 


163 Mlsc. 61, affirmed 274 N.Y.S. 
824, 242 App.Div. 257. 

Tenn.—State ex rel. Lea v. Brown, 64 
S.W.2d 841. 166 Tenn. 669, 91 A. 
L.R. 1246, certiorari denied State 
of Tennessee ex rel. Lea v. Brown, 
54 S.Ct. 717, 292 U.S. 638, 78 L.Bd. 
1491. 

Tex.—Ex parte Ponzi, 290 S.W. 170, 
106 Tex.Cr. 68. 

29 C.J. p 74 note 84. 

4& U.S.—Person v. Morrow, C.C.A. 

Kan., 108 F.2d 838. 

D.C.—Blevins v. Snyder, 22 F.2d 876, 
67 App.D.C. 300. 

pia.—Chase v. State. 113 So. 103, 
93 Fla. 963, 64 A.L.R. 271. 

Ga.—Schelnfain v. Aldredge, 12 S.B. 

2d 868. 191 Ga. 479. | 

Ill.—People ex rel. Georgevltch v. 
Allman, 31 N.B.2d 690, 376 Ill. 363 
—People V. Meyering, 181 N.B. 300, 
348 Ill. 486. 

N.H.—Bracco v. Wooster, 20 A 2d 
640, 91 N.H. 413. 

N.C.—In re Malicord, 191 S.B. 730, 
211 N.C. 684. 

29 C.J. p 76 note 86. 

Unless indictment is so fxlvolons 
ox oontradietory as to show inno¬ 
cence rather than crime, court on 
habeas corpus does not go beyond 
documents when flight is established. 
—^People ex rel. Hayes v. McLaugh¬ 
lin, 160 N.B. 357, 247 N.Y. 238, re¬ 
versing 222 N.Y.S. 880, 220 App.Div. 
818, and certiorari denied 49 S.Ct 8, 
278 U.S. 699, 73 L.Bd. 529. 

47 , S.D.—In re Tod, 81 N.W. 637, 12 
S.D. 386, 76 Am.S.R. 616, 47 L.R.A 
666 . 

29 C.J. p 76 note 86. 

Application held properly denied 
Cal.—^In re Hennessy, 18 P.2d 749, 
129 Cal.App. 324. 

48. U.S.—^Person v. Morrow, C.C.A 
Kan., 108 F.2d 838. 

29 C.J. P 76 note 87. 
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49. Ala.—State v. Rogers, 9 So.2d 
768, 30 Ala.App. 616, certiorari de¬ 
nied 9 So.2d 761, 243 Ala. 272. 

Fla. —State ex rel. Marks v. Chase, 
116 So. 21, 96 Fla. 37. 

Ill.—People ex rel. Silver v. O'Brien, 
44 N.B.2d 162, 380 Ill. 500. 

29 C.J. P 76 note 88. 

50. S.C.—Ex parte Swearingen, 13 S. 

C. 74. 

Vt.—In re Greenough, 31 Vt. 279. 

51. N.Y.—People v. Moore, 163 N. 
Y.S. 10, 167 App.Div. 479, affirmed 
112 N.B. 1070, 217 N.Y. 632. 

52. Vt.—In re Greenough, 31 Vt 
279. 

29 O.J. p 75 note 91. 

53. U.S.—^In re Keller, D.C.Mlnn., 36 
F. 681. 

Tex.—Coleman v. State, 113 S.W. 17, 
63 Tex.Cr. 93—^Bx parte Pearce, 
23 S.W. 16, 32 Tex.Cr. 301, 306, af¬ 
firmed 16 S.Ct 116, 166 U.S. 311, 39 
L.Bd. 164. 

29 C.J. p 76 note 93. 

64. P€L—Commonwealth v. Wool- 
ridge, 20 Pa.Dist 417, 38 Pa.Co. 66. 

55. Mo.—Schein v. Gallivan, 10 S.W. 
2d 621, 321 Mo. 268—^Bx parte El¬ 
lis, 9 S.W.2d 644, 228 Mo.App. 126. 
29 C.J. p 72 note 68. 

Constructive presence 

“When it is conceded or so con¬ 
clusively proved that no question 
can arise that the person was not 
within the demanding state when 
the crime is alleged to have been 
committed, and his arrest is shown 
on tiiA ground, only, of a construc¬ 
tive presence at that time in the 
demanding state, the court will dis¬ 
charge the defendant.”—^People ex 
rel. Guldottl v. Bell, 26 N.B.2d 46, 48, 
372 IlL 672—^People ex rel. Romani 
V. Meyering, 186 N.B. 160, 161, 852 
Ill. 486. 
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of the Constitution and laws of the United States,^6 
the question being one of factj^*^ on which the exec¬ 
utive determination is not conclusive,^8 and on 
which accused is entitled to introduce evidence.59 


^39 

The governor’s warrant is prima facie evidence 
that accused is a fugitive from justice and the bur¬ 
den nf overcoming the prima facie case made by 
the warrant is on accused.®® In view of the settled 


66. Fla.—^Kuney v. State, 102 So. 
547, 548, 88 Fla. 354. quoting Oor- 
ptuft Juris. 

Ga.—^Kittle v. Martin,^ 142 S.B. 888. 
166 Ga. 260. 

Ill.—People V. Meyering, 178 N.B. 
122, 345-Ill. 598. 

Iowa.—^Drumm v. Pederson, 259 N.W. 
208, 219 Iowa 642. 

N.J.—^Bx parte Cohen, 146 A. 423, 104 
N.J.Eq. 560. 

N.T.—^People ex rel. Hlgley v. MUla- 
paw, 24 N.B.2d 117, 281 N.T, 441, 
reversing 12 N.Y.S.2d 435, 257 App. 
Dlv. 40—^People ex rel. Gottachalk 
V. Brown, 143 N.B. 653, 237 N.T. 
483, 32 A.I 1 .R. 1164, reversing 201 
N.Y.S. 862, 207 App.Div. 696—Peo¬ 
ple ex rel. Plate v. Enright, 196 N. 
Y.S. 403, 119 Mlac. 319. 

Okl.—^Bx parte Hinkle. 13 P.2d 1093, | 
54 Okl.Cr. 31—Bx parte Crouch, 
266 P. 363, 37 OkLCr. 60—^Bx parte 
Wlnford, 265 P. 1021, 37 Okl.Cr. 31 
—^Ex parte Hawkins, 255 P. 718, 
37 OkLCr. 17—In re Gundy, 236 P. 
440, 30 OkLCr. 390. 

Pa.—Commonwealth ex rel. Drumm 

V. Houser, 48 Dauph.Co. 203. 

Tenn.—State ex rel. Brown v. Grosch, 

162 S.W.2d 289, 177 Tenn. 619— 
State V. Poster, 23 S.W.2dl 660, 
661, 160 Tenn. 285, citing Corpus 
Juris, and rehearing denied 24 S. 

W. 2d 897, 160 Tenn. 286. 

Utah.—Moreaux v. Ferrin, 100 P.2d 
560, 98 Utah 460. 

W.Va.—^Boyles v. Hudak, 199 S.B. 5, 
120 W.Va. 431—State v. Doeppe, 
124 S.B. 667, 97 W.Va. 203. 

29 C.J. p 76 note 95. 

57. U.S.—Wellman v. Moore, App.D. 

C., 130 F.2d 438. 

D.C.—^Lee Won Sing v. Cottone. 123 
P.2d 169, 74 APP.D.C. 874. 

Fla.—^Kuney v. State, 102 So. 647, 
548, 88 Fla. 864, quoting Coipus 
Juris. 

Ill.—People ex rel. Chevlln v. 

O’Brien, 25 N.B.2d 4, 372 IlL 640. 
Iowa.—Seely v. Beardsley, 190 N.W. 
498, 194 Iowa 868. 

N.T.—People ex rel. Hlgley v. Mllls- 
paw. 24 N.B.2d 117, 281 N.Y. 441, 
reversing 12 N.Y.S.2d 435, 257 App. 
Dlv. 40. 

N.C.—In re Veasey, 146 S.B. 699, 196 
N.C. 662. 

Okl.—^Bx parte Ryan, Or., 129 P.2d 
204—^Ex parte Baker, 244 P. 459, 
33 Okl.Cr. 413—^In re Gundy, 236 
P. 440, 80 Okl.Cr. 390. 

Tenn.—State ex rel. Lea v. Brown, 
64 S.W.2d 841, 166 Tenn. 669, 91 
A.LlR. 1246, certiorari denied State 
of Tennessee ex rel. Lea v. Brown, 
54 S.Ct 717, 292 U.S. 688, 78 L.Bd. 
1491. 


Tex.—^Ex parte Hogue, 17 S.W.2d 
1047, 112 Tex.Cr. 495. 

29 C.J. p 76 note 96. 

58l Fla.—^Kuney v. State, 102 So. 
547, 648, 88 Fla. 354, quoting Cor¬ 
pus Juris. 

111.—People V. Meyering, 178 N.B. 
122, 345 111. 598. 

Iowa.—^Drumm v. Pederson, 259 N. 
W. 208, 209, 219 Iowa 642, citing 
Corpus Juris —Seely v. Beardsley, 
190 N.W. 498, 194 Iowa 863. 

N.J.—Ex parte Cohen. 146 A. 423, 104 
N.J.Eq. 560. 

Tex.—^Ex parte Mayer, 97 S.W.2d 217, 
131 Tex.Cr. 239. 

29 O.J. p 76 note 97. 

AffldavltB in requisition papers 
Court, in hearing on habeas cor-| 
pus petition by one arrested under 
extradition warrant, properly consid¬ 
ered affidavits in requisition papers. 
—^Lacondra v. Hermann, 175 N.B. 820> 
343 Ill. 608. 

59. Ala.—Smith v. State, 129 So. 681, 
24 Ala.App. 15. 

Cal.—In re Lonardo, 272 P. 1066, 95 
Cal.App. 375. 

Fla.—State ex reL Florlo v. McCrea¬ 
ry, 166 So. 904, 123 Fla. 9. 

Ga.—Kittle v. Martin, 142 S.B. 888, 
166 Ga. 250. 

Ill.—^Lacondra v. Hermann, 176 N.E. 
820, 343 111. 608. 

Iowa.—Seely v. Beardsley, 190 N.W. 
498, 194 Iowa 863. 

Mo.—Schein v. Galllvan, 10 S.W.2d 
521, 321 Mo. 268. 

N.T.—^People ex rel. Sodero v. War¬ 
den of City Prison. 237 N.Y.S. 81, 
227 App.Div. 766. 

29 C.J. p 76 note 98. 

Parol evidence Is admissible to 
show that accused Is not a fugitive. 
—^Bx parte Mayer, 97 S.W.2d 217, 131 
Tex.Cr. 239—^Ex parte Hogue, 17 S. 
W.2d 1047, 112 Tex.Cr. 495. 

Time of proof 

Petitioner is not required to sup¬ 
port averment that he is not fugitive 
from Justice from demanding state 
in advance of Introducing testimony 
in support of answer.—^Kuney v. 
State, 102 So. 547, 548, 88 Fla. 864, 
quoting Corpus Juris. 

In. Mississippi it has been held 
that evidence that alleged fugitive 
from Justice was not In demanding 
state at the time of commission of 
alleged crime was not admissible to 
overthrow executive’s conclusion 
that person accused was fugitive 
from Justice.—Grace v. Dogan, 117 
So. 696, 151 Mlsa 267, 61 AL.R. 709. 

60 l U.S.—U. S. ex rel. Austin v. 
Williams, C.C.A.La.. 12 F.2d 66, 
affirming, D.C., 6 F.2d 13—U. S. 
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ex rel. Brody v. Hecht, C.C.AN.Y., 
11 F.2d 128. 

Ala.—^Law v. State, 56 So. 79, 2 Ala. 
App. 267. 

Cal.—^Ex parte Jackson, 256 P. 260, 
82 CaLApp. 719. 

D.C.—Lee Won Sing v. Cottone, 123 
F.2d 169. 74 App-D.C. 374. 

Fla.—Chase v. State, 113 So. 103, 93 
Fla. 963, 64 A.L.R. 271—Kuney v. 
State, 102 So. 647, 548, 88 Fla. 354, 
quoting Corpus Juris. 

IlL—^People ex rel. Thompson v. Lon- 
le, 29 N.B.2d 600, 374 Ul. 322—Peo¬ 
ple ex rel. Buxton v. Jeremiah, 4 N. 

E.2d 373, 364 IlL 274—People ex 
rel. McFadden v. Meyering, 193 N. 
B. 475, 358 IlL 442—People ex rel. 
Parkinson v. Martin, 191 N.B. 275, 
357 IlL 109—People ex rel. Mack v. 
Meyering. 189 N.B. 494, 355 Ill. 456 
—People ex rel. Wortman v. Munle, 
188 N.B. 645, 364 IlL 490—People v. 
Wirz, 181 N.B. 641, 849 IlL 80— 
People V. Meyering, 178 N.B. 122, 
345 IlL 598—^Lacondra v. Hermann, 
175 N.B. 820, 343 Ill. 608. 

Iowa.—Seely v. Beardsley. 190 N.W. 
498. 194 Iowa 863. 

Mass.—In re Baker. 39 N.E.2d 762, 
310 Mass. 724, certiorari denied 
Baker v. Delay, 62 S.Ct 1297, .316 

U. S. 699, 86 L.Bd. 1768. 

Minn.—State v. Mumane, 215 N.W. 
863, 172 Minn. 401—^Bx parte San¬ 
ders. 191 N.W. 891, 154 Minn. 41. 
Mo.—Williams v. Robertson, 96 S.W. 
2d 79, 839 Mo. 34—^Bx parte Ellis, 
9 S.W.2d 544, 223 Mo.App. 125. 
Mont—^Bx parte Heath, 287 P. 686, 87 
Mont. 370. 

Nev.—^Ex parte Filtzer, 100 P.2d 942, 

60 Nev. 109. 

N.J.—Bx parte Cohen, 146 A. 423, 104 
N.J.Eq. 560. 

I N.T.—^People ex rel. Hlgley v. MUls- 
paw, 24 N.E.2d 117, 281 N.T. 441, 
reversing 12 N.T.S.2d 485, 267 App. 
Div. 40—People ex rel. Gottschalk 

V. Brown, 143 N.B. 663, 287 N.T. 
483, 32 A.L.R. 1164, reversing 201 
N.Y.S. 862, 207 App.Div. 696—^Peo¬ 
ple ex rel. Harris v. Warden of 
City Prison, New York City, 287 
N.Y.S. 306, 168 Mlsc. 946—People 
ex rel. Pizzino v. Moran, 244 N.T. 
S. 590, 137 Mlsc. 905, affirmed 244 
N.Y.S. 869, 231 App.Div. 724. 

Okl.—^Ex parte Ryan, Cr., 129 P.2d 
204—^Bx parte George, 73 P.2d 471* 
63 OkLCr. 116—^Bx parte Poster, 

61 P.2d 37, 60 Okl.Cr. 60-^Bx parte 
Baker, 244 P. 469, 33 OkLCr. 413 
—^In re Gundy, 236 P. 440, 80 OkL 
Cr. 390. 

Or.—^Bx parte Montoya, 185 P.2d 281 
—^Bx parte Paulson, 124 P.2d 297. 
Utah.—^Moreaux v. Ferrin, 100 P.2d 
560, 98 Utah 460. 
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meaning of the term “fugitive from justice,”®^ as 
a general rule the only inquiry permissible on this 
issue is whether or not accused was physically pres¬ 
ent within the demanding state at the time the 


crime charged is alleged to have been committed,®2 
or within the demanding state at any time when it 
was possible for him to have committed the crime 
charged,®® or whether or not he is the person in- 


Wash.—State V. Remann, 4 P.2d 866, 
J.66 Wash. 92. 78 A.L.R. 412. 

29 C.J. p 77 note 99. 

ConolnBiTe 

The warrant of arrest signed by 
the governor of the dexxiand state is 
conclusive as to petitioner’s status 
as a fugitive, unless he has shown 
it to be without foundation.—^U. S. 
ex reL Humphries v. Hunt, D.C.N’.T., 
15 F.Supp. 608. 

Jaxamlnatlon of prisoner 

Judge, hearing habeas corpus pro¬ 
ceeding for Release from custody un¬ 
der extradition warrant on ground, 
not supported by satisfactory evi¬ 
dence, that relator was not in de¬ 
manding state at time of crime 
charged, should have demanded that 
he present himself for examination 
and show what effort was made to 
secure presence of Important wit¬ 
nesses, hearing not being criminal 
trial.—State of South Carolina v. 
Bailey, 53 S.Ct 667, 289 U.S. 412, 
77 Li.Ed. 1292, reversing Ex parte 
Bailey, 166 S.E. 165, 203 N.C. 362, 
certiorari granted State of South 
Carolina v. Bailey, 53 S.Ct, 525, 289 
U.S. 714, 77 L.Ed, 1468. 

Where shexifTs retaxn showed that 
due reauest for reaulsltlon by gov¬ 
ernor of Georgia on governor of Ala^ 
bama, and due accession thereto by 
governor of Alabama, were in ac¬ 
cordance with federal law and those 
pf Alabama., sheriff's return made a 
"prlma facie case" by the state and 
bast burden of showing that he was 
not a fugitive from Justice on peti¬ 
tioner seeking release on writ of ha¬ 
beas corpus.—State v. Parrish, 5 So. 
2d 828, second case, 242 Ala. 7, grant¬ 
ing certiorari and reversing, App., 6 
So. 2d 828, first case. 

6L Neb.--In re Willard, 140 N.W. 
170, 93 Neb. 298. 

Status as fugitive from Justice In ex- 
> tradition proceedings generally 
see Extradition § 10. 

. Accused’s motive In leaving the 
demanding state is not materiaL 
U.S.—Glass V, Becker, C.CA.CaL, 25 
' F.2d 929. 

Ill.—^People V. Baldwin, 174 N.E. 61, 
341 Ul. 604. 

Pugltive from Injustloe 
In habeas corpus proceedings to 
obtain release from warrant of ar¬ 
rest and extradition, contention that 
petitioner was not a fugitive from 
Justice but from Injustice consisting 
of certcUn prison conditions, chaining 
at night, food unfit for human con¬ 
sumption, and other methods of puh- 
IJShment, could not properly be con- 
sldered.~U. S. ex reL Farls v. Mc¬ 
Clain, D.C.Pa., 42 F.Supp. 429. 


Zhvolnntary transportation 

(DA prisoner In federal peniten¬ 
tiary In Georgia who was arrested 
Immediately on his discharge pursu¬ 
ant to extradition proceedings by 
Massachusetts authorities was not 
entitled to habeas corpus on ground 
that he did not voluntarily come Into 
Georgia as a fugitive.—Scheinfaln v. 
Aldredge, 12 S.E.2d 868, 191 GUu 479. 

(2) In habeas corpus proceedings 
by father of son arrested under ex¬ 
tradition warrant, evidence that son 
was a minor, that he bought a phon¬ 
ograph from prosecutors, which 
property had been tendered back to 
vendors after making payments 
thereon, tha^ son was sick and was 
taken by father from mill where he 
was working and brought back to 
asylum state, was material on ques¬ 
tion whether son was a fugitive from 
Justice, since. If son was a minor, he 
could be brought back to asylum 
state by parents, and was under duty 
to go with them.—Kittle v. Martin, 
142 S.E. 888, 166 Ga. 250. 

(3) Evidence establishing that pe¬ 
titioner was arrested In New York 
by New York officers, waived Issu¬ 
ance and service of warrant of ren¬ 
dition, and consented to return to 
Massachusetts in custody of Massa¬ 
chusetts officer, without any demand 
on governor of New York for return 
of petitioner, and failing to establish 
that arrest in New York was made 
on Indictment previously found 
against petitioner in New York, suf¬ 
ficiently established that petitioner 
was a “fugitive from Justice'* of 
New York under such Indictment so 
as to authorize denial of writ of ha¬ 
beas corpus.—Farrell v. Hale, aC,A- 
Mass., 92 F.2d 798. 

62. Minn.—State v. Johnson, 238 N. 
W. 490, 184 Minn. 309, 77 A.L.R 
899. 

Mo.—Scheln v. Galllvan, 10 S.W.2d 
521, 321 Mo. 268—State ex reL 
Gaines v. Westhues. 2 S.W.2d 612, 
318 Mo. 928. 

NT.T.—^People ex reL Hauptmann v. 
Hanley, 274 N.Y.S. 813, 163 Mlsc. 
61, affirmed 274 N.Y.S. 824, 242 
App.Div. 267. 

N.C.—^In re Guerin, 176 S.B. 181, 206 
N.C. 824. 

29 C.J. p 77 note 2. 

Affidavit which was basis of war¬ 
rant of governor of demanding state 
was admissible as evidence that re¬ 
lator was in demanding state when 
the crime was committed.—^People ex 
reL Harris v. Warden of City Pris¬ 
on, New York City, 287 N.Y.a 306, 
158 Mlsa 945. 


Date mentioned In papers 

In habeas corpus by one claiming 
that he was not In the demanding 
state when the crime was committed, 
the date mentioned In the requisition 
papers is to be accepted In the ab¬ 
sence of proof that It is erroneous. 
—People ex rel. Plate v. Enright, 196 
N.Y.S. 403, 119 Mlsc. 319. 

Evidence held Inadmissible 
Where petitioner was charged with 
nonsupport of his wife, receipt and 
statement, purporting to show peti¬ 
tioner's payment of stated sum for 
wife's support, were inadmissible.— 
Ex parte Flltzer, 100 P.2d 942, 60 
Nev. 109. 

Fugitive kidnapped 
That fugitive from Justice was kid¬ 
napped in another state without gov¬ 
ernmental authority Is no reason for 
release on habeas corpus.—^Ex parte 
Ponzl, 290 S.W. 170, 106 Tex.Cr. 68. 

To be entitled to discharge, alleged 
fugitive has burden of showing ab¬ 
sence from demanding state on day 
of crime.-People v. Meyering, 178 
N.E. 80, 345 Ill. 449. 

63. U.S.—^Ex parte Graves, D.C. 
Mass., 269 F. 461, appeal granted, 
C.C.A, In re Graves, 270 F, 181. 

Or.—^Ex parte Montoya, 136 P.2d 281. 
29 C.J. p 77 note 2 [c]. 

Precise date 

(1) The prosecution Is not, how¬ 
ever, confined to the precise date al¬ 
leged In the Indictment as the date 
of the commission of the crime, but 
may prove the true date on which 
the offense actually occurred. While 
the evidence Is that the person 
charged with the offense was not 
within the state on the date It was 
alleged to have been committed, yet 
if the evidence tends to show that 
the offense was committed at anoth¬ 
er time, and that tho person charged 
was actually within the state at the 
time It was committed, he would not 
be relieved from extradition. 

U.S.—^Ex parte Crowley, B.C.Mass., 
268 F. 1016. 

IlL—People ex rel. Thompson v. Lon- 
le, 29 N.E.2d 600, 374 111. 322— 
People ex rel. Mortensen v. 
O'Brien, 20 N.E.2d 782, 371 Ill. 361 
—^People V. Wirz, 181 N.B. 641, 642, 
849 IlL 80. 

(2) It Is not necessary that the 
evidence show absolutely that the 
person charged with crime was pres¬ 
ent in the. demanding state at the 
exact moment the crime was com¬ 
mitted, but it is sufficient that the 
evidence show that such person was 
In ~ the demanding state on or about 
tho time alleged.—State ex rel. 
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tended and actually charged with the offense, see su¬ 
pra subdivision a (2) (a) (b) of this section. Where 
it appears that accused was in the demanding state 
at such time he is not entitled to a discharge.®^ Evi¬ 
dence tending merely to show innocence or the exist¬ 
ence of a valid defense, see infra subdivision a (2) 
(h) of this section, is not admissible to show that 
accused is not a fugitive from justice unless it also 
tends to show absence from the state at the time the 
crime was committed, in which event it is admissi¬ 


ble on habeas corpus notwithstanding it also sup¬ 
ports the defense of alibi.®® On the other hand, it 
has been held that a conclusive showing of inno¬ 
cence is sufi&cient to show that accused is not a 
fugitive from justice.®® 

To be sufficient to require a discharge on the 
ground that accused is not a fugitive from justice, 
the evidence must establish that fact clearly and sat¬ 
isfactorily,®*^ and, according to some authorities, as 


Brown v. Grosch, 152 S.W.2d 239, i 
177 Tenn. 619. 

(3) Petitioner held on warrant for 
extradition will not be discharged, 
even though he shows he was not in 
the demanding state on the date of 
the crime, as charged in the com¬ 
plaint, he admitting that he was 
there a week before, and so in the 
neighborhood of the time charged.— 
Hansen v. Edwards, 240 S.W. 489, 
210 Mo.App. 35. 

64 . Ill.—^People ex rel. Mortensen v. 
O’Brien, 20 N.B.2d 782, 371 Ill. 351. 

OkL—Ex parte Ryan, Cr., 129 P.2d 
204—^Bx parte Blancett, 79 P.2d 
817, 64 Okl.Cr. 319. 

Or.—^Bx parte Paulson, 124 P.2d 297. 

Blank in warrant 

Where attorney for demanding 
state alleged that crime was commit¬ 
ted on July 5, and evidence showed 
that petitioner was In demanding 
state on July 5 and on such date 
went to asylum state where he re¬ 
mained, denial of habeas corpus pe¬ 
tition on ground that at time of ar¬ 
rest petitioner was fugitive from Jus¬ 
tice of demanding state was not er¬ 
ror, although warrant Issued in de¬ 
manding state charged crime was 

committed “on ■ ■■ ■ day of- " 

—In re Guerin, 176 S.B. 181. 206 N.C. 
824. 

SnbseniLeiLt departure 
Evidence that plaintiff left the de¬ 
manding state after the commission 
of the alleged offense and was found 
in the asylum state supports the 
necessary finding that he is a fu¬ 
gitive from Justice.—^Bracco v. Woo¬ 
ster, 20 A.2d 640, 91 N.H. 418. 

65. Wyo.—Ryan v. Rogers, 132 P. 
96, 21 Wyo. 311. 

29 C.J. p 78 note 6. 

66. W.Va.—Boyles v. Hudak, 199 S. 
B. 6. 120 W.Va. 431. 

29 C.J. p 78 note 7. 

Father accnsed of kidnapping 
Where record in extradition pro¬ 
ceeding showed that father was 
charged in Illinois with kidnapping 
and conspiracy arising out of the 
bringing of his minor daughter from 
Illinois to New Jersey In July, 1939, 
and copy of Illinois divorce decree 
annexed to request for extradition 
shewed that father was given cus¬ 
tody of ' child, for a .period . of two 


months during summer of each year, 
and Illinois kidnapping statute under 
which indictment was framed con¬ 
tained proviso that statute should 
not apply to parent taking his mi¬ 
nor child unless parent had been de¬ 
prived of right to custody by court 
order, and there was evidence that 
mother consented to father’s taking 
of child out of Illinois, father was 
entitled to discharge on writ of ha¬ 
beas corpus, since it appeared that 
father had right to child’s custody 
and could not be guilty of crime 
charged.—Ex parte Kelsey, 21 A.2d 
676, 19 N.J.Mlsc. 488. 

Weight of evidence 

In extradition proceeding, court 
will not pass on the weight of the 
evidence.—^Ex parte Kelsey, supra. 

67. U.S.—Wellman v. Moore, App.B. 
C., 130 F.2d 438. 

X),C.—^Lee Won Sing v. Cottone. 123 
P.2d 169, 74 ApP-D.C. 374. 

Ill.—People ex rel. Guldottl v. Bell, 
25 N.E.2d 46, 372 Ill. 672—People 
V. Traeger, 172 N.E. 168, 840 Ill. 
147. 

Minn.—State v. Owens, 244 N.W. 820, 
187 Minn. 244. 

Mo.—^Williams v. Robertson, 95 S.W. 
2d 79, 339 Mo. 34—State ex rel. 
Gaines v. Westhues, 2 S.W.2d 612, 
bi8 Mo. 928—^Flournoy v, Owens, 
276 S.W. 928, 310 Mo. 365. 

N.Y.—People ex rel. MacArthur v. 
Warden of Penitentiary, 198 N.T. 
S. 295, 129 Misc. 330, affirmed 200 
N.Y.S. 81, 206 App.Div. 660. 

29 C.J. p 78 note 9. 

Affidavit not under oath and not 
taken subject to cross-examination 
was hearsay and Incompetent—^Peo¬ 
ple V. Meyering, 178 N.B. 122, 345 
IlL 698. 

Beyond reasonable doubt 
Xj.S.—State of South Carolina v. Bai¬ 
ley, 63 S.Ct 667, 289 U.S. 412, 
77 Ii.Bd. 1292, reversing Ex parte 
Bailey, 166 S.E. 165, 203 N.C. 362, 
certiorari granted State of South 
Carolina v. Bailey, 53 S.Ct. 525, 289 
U.S. 714, 77 Ii.Bd. 1468. . 

Tenn.—State ex reL Brown v. 
Grosch, 152 S.W.2d 239, 177 Tenn. 
619. 

Finding that petitioner was a fu¬ 
gitive from Justice held not,clearly 
or manifestly erroneoxm.—^People, ex 
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rel. Wortman v. Munle, 188 N.E. 546, 
854 Ill. 490—^Lacondra v. Hermann, 
175 N.E. 820, 343 Ill. 608. 

Blbexal oonslderatlon of evidence 
Evidence in habeas corpus proceed¬ 
ing to avoid interstate rendition 
should be considered liberally in fa¬ 
vor of demanding state.—People ex 
rel. Hauptmann v. Hanley, 274 N.Y. 
S. 813, 163 Misc. 61, affirmed 274 N.Y. 
S. 824, 242 App.Div. 257—^People ex 
rel. Plzzlno v. Moran, 244 N.Y.S. 590, 
187 Misc. 905. affirmed 244 N.Y.S. 869, 
281 App.Div. 724. 

Mure denlti by accused and his 
wife that he was within the state 
on the day of the offense is insuf¬ 
ficient.—^Ex parte Southard, 282 S.W. 
223, 104 Tex.Cr. 14. 

Sevolver found in an automobile 
held valueless as evidence.—^People 
V. Meyering. 178 N.E. 122, 345 IlL 
598. 

TTudisputed evldenoo 

(1) Evidence of petitioner for ha¬ 
beas corpus claiming that he was not 
fugitive from foreign state, even 
though not disputed by state, was 
not conclusive on court. 

Alsu—Smith v. State, 129 So. 681, 24 
Ala.App. 16. 

Ill.—^People ex rel. Guldottl v. Bell, 
26 N.B.2d 46, 372 Ill. 672. 

Mo.—Keeton v. Galser, 55 S.W.2d 
302, 331 Mo. 499. 

(2) In the particular case, petition¬ 
er’s uncontroverted evidence, show¬ 
ing absence from Ohio at time of 
homicide, was held to require dis¬ 
charge from custody under extradi¬ 
tion warrant for return to Ohio.—^In 
re Lonardo, 272 P. 1066, 95 CaLApp. 
376. 

BvldexLce held snffleient 

(1) To show that petitioner was a 
fugitive from Justice. 

Ill.—People V. Meyering, 181 N.B. 
620, 349 Ill. 198. 

Mass.—^In re Baker, 39 N.R2d 762, 
310 Mass. 724, certiorari denied Ba¬ 
ker V. Delay. 62 S.Ct. 1297, 816 U. 
S. 699, 86 Ii.Ed. 1768—^Ex parte 
Wallace, 163 N.B. 870, 265 Mass. 
101 . 

Minn.—State v. Mumane, 215 N.W. 
863. 172 Minn. 401—^Ex parte San¬ 
ders, 191 N.W. 391, 164 ^Mlnn. 41. 
H.Y.—People ex rel. Hauptmann v. 
. H^ey, 274 N.Y.S, 824, 242’ijpp. 
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expressed m the decisions of the courts, conclusive- 
l*y,68 The court will not discharge a defendant ar¬ 
rested under an extradition warrant where there is 
merely contradictory evidence on the subject of 
presence in, or absence from, the state, as habeas 
corpus is not the proper proceeding to try the ques¬ 
tion of alibi, or any question as to the guilt or in¬ 
nocence of accused.®^ If, however, it clearly ap¬ 
pears that accused is not in fact a fugitive, dis¬ 
charge will not be refused simply because there is 
some conflict in the evidence.*^® 


Under Uniform Criminal Extradition Act § 20 it 
has been held that it is improper to inquire on an 
application for a writ of habeas corpus whether ac¬ 
cused was in the demanding state at the time the 
offense is alleged to have been committed, the only 
permissible inquiry being the identity of the alleged 
fugitive with the individual charged in the indict¬ 
ment.'^^ 

Voluntary submission to jurisdiction. Where re¬ 
lator voluntarily appeared in a foreign state to an- 


Div. 267, affirming 274 N.Y.S. 813, 
153 Mlsc. 61. 

Okl.—^Bx parte George, 73 P.2d 471, 
63 Okl.Cr. 115. 

Tex.—Bx parte Williams, 97 S.W.2d 
240, 131 Tex.Cr. 139—Bx parte 

Loos, 81 S.W.2d 627, 128 Tex.Cr. 
453. 

(2) To show that petitioner was 
not within the demanding state on 
or about t ,hg time of the commission 
of the offense. 

Mo.—^Ex parte Hammack, App., 96 
S.W.2d 910. 

N.T.—^People ex rel. Merklen v. En¬ 
right. 217 N.T.S. 288, 217 Ajpp.Dlv. 
614—People ex rel. Sherman v. 
Barr, 229 N.T.S. 268, 131 Mlsc. 916. 

Evidence held insnfflolant to es¬ 
tablish that petitioner was not a fu¬ 
gitive from Justice. 

Ill.—People ex rel. Sanaone v. 
O'Brien, 33 N.E.2d 219, 376 Ill. 168 
—^People ex rel. Thompson v. Lon- 
ie, 29 N.E.2d 500, 374 Ill. 322—Peo¬ 
ple ex rel. Buxton v. Jeremiah, 4 
N.E.2d 373, 364 Ill. 274—^People ex 
rel. Parkinson v. Martin, 191 N.B. 
276, 867 Ill. 109—People ex rel. 
Romani v. Meyerlng, 186 N.B. 160, 
352 IlL 436—^People v. Wirz, 181 
N.B. 641, 349 Ill. 80—^People v. 
Meyerlng, 178 N.B. 80. 846 Ill. 449. 
Iowa.—Bicknell v. Farley, 6 N.W.2d 
831. 

N.Y.—^People ex reL Harris v. War¬ 
den of City Prison, New York City, 
287 N.Y.S. 306, 168 Misc. 946—Peo¬ 
ple ex rel. Steele v. Mulrooney. 248 
N.Y.S. 620. 139 Mlsc. 625. 

Tenn.—State ex rel. Brown v. Grosch, 
162 S.W.2d 289, 177 Tenn. 619— 
State ex rel. Van Scoyoc v. State, 
108 S.W.2d 26, 171 Tenn. 367— 
State V. Foster, 23 S.W.2d 660, 160 
Tenn. 286, rehearing denied 24 S.W. 
2d 897. 160 Tenn. 286. 

Tex.—Bx parte Haas, 156 S.W.2d 809, 
142 Tex.Cr. 621—^Bx parte Beeth, 
164 S.W.2d 484, 142 Tdc.Cr. 611. 

€8. Minn.—State v. Brown, 208 N. 

W. 226, 162 Minn. 520. 

Mo.—Ha,nsen v. Edwards. 240 S.W. 

489. 210 MoJLpp. 36. 

H.Y.—^People ex reL Fong v. Honeck, 
171 N.B. 771, 263 N.Y. 686, revers¬ 
ing 238 N.Y.S. 128. 227 App.Div. 


436—^People ex rel. Hauptmann v. 
Hanley. 274 N.Y.S. 813, 168 Mlsc. 
61. affirmed 274 N.Y.S. 824, 242 
App.Div. 267—^People ex rel. Steele 
V. Mulrooney, 248 N.Y.S. 520, 139 
Misc. 526. 

29 C.J. p 78 note 10. 

Practically oondiuilva 
Iowa.—Seely v. Beardsley, 190 N.W. 
498, 194 Iowa 863. 

Mo.—^Ex parte Davis, 62 S.W.2d 1086. 

Evidence held suffloieiLt to show 
that petitioner was not a fugitive 
from Justice.—^People ex rel. Higley 
V. Mlllspaw, 24 N.B.2d 117, 281 N.Y. 
441, reversing 12 N.Y.S.2d 436, 267 
App.Div. 40. 

69. D.S.—State of South Carolina v. 
Bailey, 63 S.Ct 667, 289 U.S. 412. 
77 L.Ed. 1292, reversing Bx parte 
Bailey, 166 S.B. 166, 203 N.C. 362, 
certiorari granted State of South 
Carolina v. Bailey, 63 S.Ct 526, 289 
U.S. 714, 77 L.Bd. 1468—U. S. v. 
Williams, D.CLa., 6 P.2d 13. 

Ill.—^People ex rel. Thompson v. Lon- 
le, 29 N.B.2d 600, 374 111. 322— 
People ex rel. Downer v. O’Brien, 
26 N.B.2d 488, 373 Ill. 383, cer¬ 
tiorari dismissed Downer v. 
O’Brien, 60 S.Ct 1107, 311 U.S. 720, 
85 L.Bd. 469—^People ex rel. Chev- 
lin V. O’Brien, 26 N.B.2d 4, 372 Ill. 
640—People ex rel. Mortensen v. 
O’Brien, 20 N.B.2d 782, 371 Ill. 361 
—People ex rel. De Bardas v. To¬ 
man, 4 N.B.2d 859, 364 Ill. 516, cer¬ 
tiorari denied and appeal dismissed 
People of State of Illinois ex reL 
De Bardas v. Toman, 67 S.Ct 613, 
300 U.S. 642, 81 L.Bd. 857—People 
ex ret Sedlack v. Toman, 200 N.B. 
331, 362 111. 616—People ex rel. 
Mack V. Meyerlng, 189 N.B. 494, 
355 IIL 456—^People ex rel. Ro¬ 
mani V. Meyerlng, 186 N.B. 150, 362 
IIL 436—^People v. Meyerlng, 178 
N.B. 80, 346 IIL 449—People v. 
Traeger, 172 N.B. 168, 840 IIL 147. 
Iowa.—Seely v. Beardsley, 190 N.W. 
498, 194 Iowa 863. 

Masa—^Bx parte Germain, 165 N.B. 

12, 268 Mass. 289, 51 AL.R. 789. 
Mo.—Williams v. Robertson, 96 S. 
W.2d 79, 839 Mo. 34—State ex rel. 
Gaines v. Westhues, 2 S.W.2d 612, 
318 Mo. 928—Bx parte Bills, 9 S. 
W.2d 644, 223 Mo.App. 126. 
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Neb.—In re Bonner, 280 N.W. 848, 
844, 135 Neb. 196, quoting Corpus 
Juris. 

N.Y.—^People ex reL Steele v. Mul¬ 
rooney, 248 N.Y.S. 520, 189 Mlsc. 
526—^People ex reL Plzzlno v. Mor¬ 
an, 244 N.Y.S. 690, 137 Mlsc. 906, 
affirmed 244.^N.Y.S. 869, 281 App. 
Div. 724—^People ex rel. MacArthur 
V. Warden of Penitentiary, 198 N. 
Y.S. 295, 129 Mlsc. 330, affirmed 
200 N.Y.S. 81, 206 App.Div. 660. 
OkL—^Bx parte Rabinwltz, 65 P.2d 
1236, 61 OkLCr. 83. 

Or.—^Bx parte Montoya, 186 P.2d 281. 
Tenn.—State v. Bacon, 60 S.W.2d 224, 
164 Tenn. 404, quoting Corpus Jo- 
ris. 

29 C.J. P 78 note 11. 

Governor’s finding that petitioner 
was in demanding state at time of 
crime, supported by evidence, should 
not be reviewed in habea.s corpus 
proceeding.—^Ex parte Wallace, 168 
N.B. 870, 265 Mass. 101. 

Bansom note 

Note found in demanding state re¬ 
quiring payment of ransom and sub¬ 
sequent notes which, in opinion of 
handwriting expert, were written by 
accused, constituted admission of 
presence of accused iu demanding 
state at time of kidnapping, for pur¬ 
pose of determining in habeas cor¬ 
pus proceeding whether accused was 
subject to interstate rendition on 
charge of murdering kidnapped child. 
—People ex rel. Hauptmann v. Han¬ 
ley, 274 N.Y.S. 813, 153 Mlsc. 61, af¬ 
firmed 274 N.Y.S. 824, 242 App.Div. 
267. 

Question is whether there is any 
oompeteut evULence that petitioner is 
a fugitive from justice.—People ex 
rel. Sansone v. O’Brien, 33 N.B.2d 
219, 376 IIL 168—^People ex rel. Bux¬ 
ton v. Jeremiah, 4 N.B.2d 873, 364 
IIL 274—^People ex rel. McCline v. 
Meyerlng, 190 N.B. 261, 366 Ill. 

210—^People v. Meyerlng, 181 N.B. 
620, 349 IIL 198—^People v. Meyerlng, 
178 N.B. 122, 346 IIL 598. 

TO. Tenn.—State v. Bacon, 60 S.W. 
2d 224, 164 Tenn. 404, quoting Oor. 
pus Juris. 

29 C.J. P 79 note 12. 

7L Ind.—^Taylor v. Smith, 13 N.Bl 
2d 954, 213 Ind. 640. 
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swer criminal charges and, after entering an ap¬ 
pearance bond, was released pending trial, and left 
the foreign state and failed to appear for trial, he 
thereby submitted himself to the jurisdiction of the 
foreign court, and he is not entitled to a discharge 
on habeas corpus to prevent extradition on the 
ground that he was not in the demanding state on 
the date the offense is alleged to have been com¬ 
mitted. "^2 

(e) Requisition 

The lack of a proper requisition demanding the sur¬ 
render of the alleged fugitive Is ground for discharge 
on habeas corpus. 

The absence of a proper and sufficient requisition 
demanding the surrender of the alleged fugitive 
is ground for discharge on habeas corpus of one 
held for extradition, as where the requisition is 
not made by the govemor^^ of a state or territory, 
or other officer authorized to make a requisitioUj'^s 
or was issued without authority.^® The genuineness 
of the oflScial signature under the great seal of state 
cannot be impeached on habeas corpus by mere 
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hearsay affidavits.'^'^ Revocation of the requisition, 
properly authenticated, is ground for discharge.*^® 
It will be presumed in support of the governor's 
warrant, in the absence of anything to the con¬ 
trary, that a proper and sufficient requisition accom¬ 
panied the papers.*^® Disclaimer in the requisition 
of liability for the expenses of extradition is im¬ 
material on habeas corpus.®® 

(f) Warrant of Governor 

The lack of a proper executive warrant for the arrest 
of the alleged fugitive la ground for a discharge on habeas 
corpus. 

Insufficiency of the executive warrant under 
which the prisoner is held for extradition is ground 
for discharge on habeas corpus,®^ unless otherwise 
provided by statute.®® A warrant which recites the 
existence of all facts necessary to authorize its is¬ 
suance by the governor is prima facie sufficient to 
justify holding the prisoner,®® without producing the 
papers or evidence on which the governor acted ;®4 
and unless overcome by a countershowing,®® which 


72. Tex.—^B3x parte Taylor, 101 S.W. 
2d 679, 132 Tex.Cr. 29. 

73. Ala.—^Kelley v. State, 200 So. 
115, 30 Ala.App. 21. 

Ill,—People ex rel. La Rue v. Meyer- 
ins, 191 N.R. 318, 367 Ill. 166. 

N.Y.—^People ex rel. Pahl v. Hagerty, 
26 N.Y.S.2d 568, 261 App.Dlv. 1049, 
remanding cause People ex reL 
Pahl V. Pollack, 22 N.Y.S.2d 413. 
174 Mlsc. 981. 

Tex.—^Ex parte Anderson, 120 S.W. 

2d 269, 135 TesLCr. 291. 

29 C.J. p 79 note 15. 

7^ U.S.—Ex parte Morgan, D.C. 

Ark., 20 F. 298. 

29 C.J. p 79 note 16. 

PresnmptloiL 

Generally, if objection Is made to 
the sufficiency of requisition papers, 
the ground of the objection thereto 
must be alleged and proved or It 
will not be considered on habeas 
corpus, the presumption being that 
the person making the demand was 
at the time authorized so to do.— 
Gockburn v. Wlllman, 267 S.W. 458, 
801 Mo. 675. 

76. U.S.—^Bx parte Morgan, D.C. 
Ark., 20 F. 298. 

Minn.—State v. Justus, 87 N.W. 770, 
84 Minn. 237, 55 L.RJL 826. 

29 C.J. p 79 note 17. 

76. S.C.—^Ex parte Masses, 79 S.E. 
97, 96 S.C. 316, 46 L.R.A.,N.S., 781. 

77. S.C.—^Ex parte Masses, supra. 

29 C.J. p 168 note 62 [a] (6). 

78. S.C.—^Ex parte Masses, supra. 

29 C.J. p 79 note 20. 

79. U.S.—^U. S. ex rel. Farls v. Mc¬ 
Clain, D.C.Pa.. 42 F.Supp. 429. 


Tex.—^Ex parte Berry, 138 S.W.2d 813, 
139 Tex.Cr. 67—^Ex parte Gillespie, 
124 S.W.2d 161, 136 Tex.Cr. 203— 
Ss parte Wells, 298 S.W. 904, 108 
Tex.Cr. 67. 

29 CJ. p 79 note 21. 

Seal 

In habeas corpus proceeding it will 
be presumed In support of extradi¬ 
tion warrant that legible seal was 
attached to requisition made by gov¬ 
ernor of demanding state.—^Ex parte 
Pinkus, 26 S.W.2d 334, 114 Tex.Cr. 
326. 

80. U.S.—^Marbles v. Creecy, Mo., 30 
S.CL 32, 216 U.S. 63. 64 L.Ed. 92— 
Ex parte Graves, D.C.Mass., 269 F. 
461. 

81. Tenn.—State v. Selman, 12 S.W. 
2d 368, 157 Tenn. 641. 

Tex.—Ex parte Chittenden, 61 S.W.2d 
1008, 124 Tex.Cr. 228. 

29 C.J. p 79 note 24. 

83. N.Y.—^Matter of Scraflord, 12 N. 

Y.S. 943, 69 Hun 320. 

29 C.J. p 79 note 26. 

Zrregulaxltles 

Under some statutes no person 
may be discharged on the hearing of 
a writ of habeas corpus by reason of 
any irregularity In the warrant, or 
by reason of any misnomer In the 
warrant, where the court Is satisfied 
that the person detained Is the per¬ 
son charged with the offense.—^Wil¬ 
liams V. Sipple, 172 S.E. 62, 178 Ga. 
61. 

83. Ala.—^Ex parte Faulk, 143 So. 
585, 225 Ala. 420, denying certio¬ 
rari Paulk V. State, 143 So. 685, 25 
Ala.App. 212—Adams v. State, 8 
I So.2d 219, 30 Ala.App. 487. 
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Fla.—Chase v. State, 113 So. 103, 93 
Fla. 963, 54 A.L.R. 271. 

Ky.—Oakley v. Pranks, 169 S.W. 2d 
415, 289 Ky. 605. 

Tex.—^Bx parte Gillespie, 124 S.W.2d 
161, 136 Tex.Cr. 203. 

Utah.—Horeaux v. Perrin, 100 P.2d 
560, 98 Utah 450. 

29 C.J. p 79 note 26. 

84. N.Y.—People v. Hyatt, 64 N.E. 
825, 172 N.Y. 176, 92 Am.S.R. 706, 
60 L.R.A. 774, affirmed 23 S.Ct. 466, 
188 U.S. 691, 47 L.Ed. 667. 

29 C.J. p 80 note 27. 

85. Tex.—^Ex parte Wells, 298 S.W. 
904, 108 Tex.Cr. 57. 

29 C.J. p 80 note 28. 

Duration of presumption 
In habeas corpus proceeding to ob¬ 
tain release from Imprisonment un¬ 
der executive wdrrant based on ex¬ 
tradition proceedings, presumption 
that governor has complied with the 
constitution and the law continues 
until contrary appears.—Schelnfaln 
v. Aldredge, 12 S.E.2d 868, 191 Ga. 
479. 

Papers not produced 

Where papers accompanying requi¬ 
sition in extradition proceedings were 
not produced, court could not assume 
I that they revealed any facts which, 
would enable defendant to resist pro¬ 
ceedings.—^Ex parte Haynes, 267 S. 
W. 490, 98 Tex.Cr. 609. 

Warrant not oonolnslve 

Rendition warrant Issued in ex¬ 
tradition matters by executive of 
asylum state Is not necessarily con¬ 
clusive of sufficiency of affidavit or 
that crime has been charged against 
aocusedi and sufficiency of warrani. 
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the petitioner has the burden of making,*® a writ of 
habeas corpus must be discharged and the prisoner 
remanded.*'^ On the other hand, a warrant which 
fails to show by its recitals the existence of all the 
prescribed conditions on which the right of extra¬ 
dition rests fails on its face to show that it was 
authorized by law, and a prisoner held thereunder is 
entitled to be discharged,** unless the requisition 
and the accompanying indictment or affidavit are 
made a part of the return, or otherwise brought be¬ 
fore the court, in which case all must be consid¬ 
ered, and defects in the warrant may be cured.** 
It has been held that extrinsic evidence is not ad¬ 
missible for the purpose of aiding or amending an 
insufficient warrant.*® Where the extradition war¬ 
rant was not issued by the governor personally, the 
prisoner will be discharged on habeas corpus.*^ It 
is ground for discharge from the custody of the 


agent of the demanding state that the governor of 
the asylum state has revoked his warrant of ex¬ 
tradition,** and no inquiry will be made as to the 
grounds for the revocation,** 

(g) Motive 

The motive for Institution of the extradition proceed¬ 
ing, or for the original prosecution In the demanding 
state, will not be considered on habeas corpus. 

On habeas corpus the court will not consider the 
motive for institution of the extradition proceed¬ 
ing,*^ nor can the motive for the original prosecu¬ 
tion itself be inquired into.*® Inquiry into the mo¬ 
tives controlling the action of the governors of the 
demanding and surrendering states will not be made 
by a federal court after accused is actually in the 
demanding state.*® In some jurisdictions, however, 
it has been held that the question of the good faith 


as respects Jurisdictional prereaui- 
slte essential to its issuance, can be 
inquired into by habeas corpus.— 
State ex rel. Huston v. Clark, 163 
So. 471, 121 Pla. 161. 

86. Ga.—Scheinfaln v. Aldredge, 12 
S.E.2d 868, 191 Ga. 479. 

Tex.—^Ex parte Combs, 105 S.W.2d 
1096, 132 Tex.Cr. 500—Ex parte 
Chittenden. 61 S.W.2d 1008. 124 
Tex.Cr. 228. 

87> Tex.—^Bx parte McDaniel, 173 
S.W, 1018, 76 Tex.Cr. 184, Ann.Cas. 
1917B 335. 

29 C.J. p 80 note 29. 

88. Pa.—Commonwealth ex rel. 
Spivak V. Heinz, 14 A.2d 876, 141 
Pa.Super. 168. 

Tex.—^Ex parte Shillings. 63 S.W. 2d 
853, 124 TexCr. 482—^Ex parte 

Chittenden, 61 S.W.2d 1008, 124 
TexCr. 228. 

29 C.J. p 80'note 81. 
arame of oflenjo 

Arrest, detention, and attempted 
removal from state of person named 
in executive extradition warrant 
which failed to name offense with 
which such person was charged in 
demanding state was Illegal, entitling 
such person to discharge on writ of 
habeas corpus.—^Ex parte Riddle, 
101 S.W.2d 268, 131 TexCr. 563. 

Recital in executive warrant that 
alleged fugitive was charged in de¬ 
manding state by information was 
prima facie evidence that charge was 
by information and hence It was in¬ 
sufficient.—^Ex parte Johnson, 49 S. 
W.2d 788, 120 TexCr. 66. 

89. Tex—Coleman v. State, 113 S.W. 
17, 63 TexCr. 93. 

29 C.J. p 80 note 32. 

90. Tex—Ex parte Shillings, 63 S. 
W.2d 853, 124 TexCr. 482. 

91. Tenn.—State v. Selman, 12 S.W. 
2d 368, 167 Tenn. 641. 

29 C.J. p 80 note 33, 


92. Minn.—State v. Toole, 72 N.W. 
53. 69 Minn. 104, 65 Am.S.R. 553, 
38 L..R.A. 224. 

Ohio.—^Work v. Corrington, 34 Ohio 
St. 64. 32 Am.R. 345. 

93. Minn.—State v. Toole, 72 N.W. 
58. 69 Minn. 104, 65 Am.S.R. 553. 
88 L..RA. 224. 

Ohio.—^Work v. Corrington, 34 Ohio 
St 64, 32 Am.R. 345. 

94^ Conn.—Cappola v. Platt, 192 A. 
166, 123 Conn. 38, certiorari denied 
68 S.Ct 47, 302 U.S. 726, 82 L.Ed. 
660. 

D.C.—Pelley v. Colpoys, 122 F.2d 12, 
73 App.D.C. 395, certiorari denied 
62 S.Ct 70, 314 U.S. 622, 86 L.Ed. 
499, motion denied 62 S.Ct 123, 814 
T7.S. 579, 86 L.Ed. 469. 

IlL—^People ex rel. Cassleman v. 
O’Brien, 43 N.E.2d 937, 380 Ill. 290 
—^People ex rel. Carr v. Murray, 
192 N.E. 198, 357 Ill. 326, 94 A.L. 
R. 1487. 

N.T.—People ex rel. Hlgley v. Mills- 
paw, 24 N.E.2d 117, 281 N.T. 441, 
reversing 12 N.Y.S.2d 435, 257 App. 
Div. 40—People ex rel. Hutchings 
V. Mallon, 214 N.Y.S. 211, 126 Mlsc. 
591, reversed on other grounds 218 
N.Y.S. 432, 218 App.Dlv. 461, af¬ 
firmed 167 N.B. 842, 246 N.T, 621. 
Tex—^Ex parte Wells, 298 S.W. 904, 
108 Tex.Cr. 67. 

29 C.J. p 80 note 36. 

Absonoe of IntMit to prosecnto 
Correspondence between public of- 
flclals In demanding state and person 
sought to be extradited as fugitive 
from Justice wherein It was claimed 
to have been stated that if restitu¬ 
tion were made there would be no 
prosecution was not a basis for dis¬ 
charging such person from custody 
on habecus corpus to prevent extradi¬ 
tion.—^Person v. Morrow, CCA.Ran., 
108 F.2d 888. 

Bvidenca held insuAoleat to show 
want of good faith on part of de- 
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mandlng state.—People v. Baldwin,. 
174 N.E. 51, 341 IlL 604. 

General averment Inadeqnate 

“The petition charges: ’That said 
requisition papers and forms of law 
have not been instituted to prosecute 
said Edward Glass according to law, 
but to deliver him to a convenient 
place to kill him in the exercise of 
individual vengence.' But, were we 
to assume that a case is conceiva¬ 
ble where it would be competent for 
the courts to inquire into the mo¬ 
tives of requisition officers, or the 
probable consequences of rendition^ 
clearly we think this general aver¬ 
ment is wholly Inadequate to warrant 
such an inquiry."—Glass v. Beckerp 
C.aA.CaL, 25 F.2d 929. 

95. D.C.—^Blevins v. Snyder, 22 P.2d 
876, 57 APP.D.C. 300. 

Fla.—Chase v. State, 113 So. 108, 93 
Fla, 963, 64 A.L.R 271. 

Minn.—State v. Wall, 227 N.W. 176p 
178 Minn. 368. 

Miss.—Ullom V. Davis, 150 So. 519. 
169 Miss. 208. 

Mo.—State ex rel. Gaines v. West' 
hues. 2 S.W.2d 612, 318 Mo. 928— 
Ex parte Ellis, 9 S.W.2d 544, 228 
Mo.App. 125. 

N.H—Fortier v. Frink, 24 A.2d 604.. 
Ohio.—State v. Gregg, 40 N.E.2d 167, 
68 Ohio App. 397, appeal dismissed 
In re Gregg, 38 N.E.2d 411, 139 
Ohio SL 170. 

Tex—^Ex parte Kennedy, 33 S.W.2d 
443, 116 TexCr. 118—^Ex parte 

Plnkus, 26 S.W.2d 334, 114 Tex 
Cr. 326. 

Utah.—^Moreaux v. Ferrln, 100 P.2d 
660, 98 Utah 460. 

29 C.J. p 80 note 37. 

96. U.S.—^Pettlbone v. Nichols, Ida¬ 
ho, 27 S.Ct. Ill, 203 U.S. 192, 193. 
61 L.Ed. 148, 7 AnzuCaa 1047. 

29 C.J. p 80 note 88. 
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of the prosecution is open to inquiry on habeas cor¬ 
pus,®*^ and that the proceedings may be reviewed to 
see that no extradition is consummated on a mere 
pretext or to subserve private malice or some ul¬ 
terior purpose, as to obtain service in a civil ac¬ 
tion.®® The presumption is that the prosecution is 
in good faith; and, in order to overcome this pre¬ 
sumption, the proof on behalf of the petitioner 
must be clear and convincing.®® 


(h) Merits and Defenses 

In habeas corpus proceedings to obtain the release 
of an aJIeged fugitive detained for extradition, his guiit 
or innocence will not be tried. 

On habeas corpus in extradition cases, the court 
will not try the question of guilt or innocence,^ or 
consider or pass on any matters of defense,® even 
on the issue of accused’s status as a fugitive from 


97. Okl.—Ex parte Welborn, 102 P. 
2d 624, 69 Okl.Cr. 282—^Ex parte 
Owens. 246 P. 68, 34 Okl.Cr. 128 
—Ex parte Oflutt, 234 P. 222, 29 
Okl.Cr. 401. 

Colleotion of debt 
Where extradition Is for purpose 
of collecting: debt, person sougrht to 
be extradited will be released on ha¬ 
beas corpus.—^Ex parte Johnson, 27 
F.2d 171, 55 Okl.Cr. 154—Ex parte 
Maddox, 25 P.2d 1111, 55 Okl.Cr. 114. 
88 l N.D.—^Ex parte Bruchman, 148 
N.W. 1052, 28 N.D. 358. 

99. Bvldence held IxunillloleiLt 
Okl.—^Ex parte Welbom, 102 P.2d 
624. 69 Okl.Cr. 282. 

1. U.S.—State of South Carolina v. 
Bailey. 53 S.Ct 667, 289 U.S. 

412, 77 L.Ed. 1292, reversing: Ex 
parte Bailey, 166 S.E. 165, 203 N.C. 
362, certiorari gpranted State of 
South Carolina v. Bailey, 63 S.Ct. 
626, 289 U.S. 714, 77 L.Bd. 1468— 

U. S. ex rel. Darcy v. Superintend¬ 
ent of County Prisons of Philadel¬ 
phia, C.C.A,Pa.. Ill F.2d 409, cer¬ 
tiorari denied 61 S.Ct 19, 311 U.S. 
662, 86 L.Ed. 425—Black v. Miller, 
C-aA.Wash., 59 F.2d 687—Collins 

V. Traeger, aC.A.Cal., 27 F.2d 842 
—^Ex parte Crowley, D.C.Mass., 268 
F. 1016. 

Ala.—State v. Parrish, 6 So.2d 828, 
second case, 242 Ala. 7, granting 
certiorari and reversing, App., 5 So. 
2d 828, first case—parte Paulk, 
143 So. 686, 225 Ala. 420, denying 
certiorari Paulk v. State, 143 So. 
685, 25 Ala.App. 212—^Thacker v. 
State, 101 So. 636. 20 Ala.App. 802, 
certiorari denied Ex parte Thacker, 
101 So. 638, 212 Ala. 3. 

Ark.—State ex reL Lewis v. Allen, 
109 S.W.2d 952, 194 Ark. 688. 

CaL—^Ex parte Murdock, 65 P.2d 843, 
6 Cal.2d 644—^Ex parte Harper, 62 
P.2d 390, 17 Cal.App.2d 446. 

Colo.—^Williams v. Robinson, 212 P. 
485, 72 Colo. 484. 

Conn.—Cappola v. Platt, 192 A. 166, 
123 Conn. 38, certiorari denied 68 
S.Ct 47, 302 U.S. 726, 82 L.Ed. 560 
—^Rosenberg v. Slavin, 188 A. 272, 
274, 122 Conn. 804, citing Goipns 
JtUlB. 

Fla.—Trent v. McLeod, 179 So. 906, 
181 Fla. 617—Osborn v. State. 176 
So. 55, 128 Fla. 488—Chase v. State. 
113 So. 103, 98 Fla. 968, 64 A.L.R 
271. 
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Ga.—Kittle v. Martin, 142 S.E. 888, 
166 Ga. 250. 

IIL—People ex rel. Sansone v. 

O'Brien. 33 N.B.2d 219, 376 IIL 168 
—People ex rel. Downer v. O’Brien, 
26 N.E.2d 488, 373 IIL 883, certio¬ 
rari dismissed Downer v. O'Brien, 
60 S.Ct. 1107, 811 U.S. 720, 85 L.Ed. 
469—^People ex rel. Guidotti v. Bell, 
25 N.E.2d 45, 372 Ill. 672—People 
ex rel. Mortensen v. O’Brien, 20 N. 
E.2d 782, 371 Ill. 351—People ex 
rel. Sedlack v. Toman, 200 N.E. 
331, 362 Ill. 616—People ex rel. 
Carr v. Murray, 192 N.E. 198, 367 
Ill. 326, 94 A.L.R. 1487—People ex 
rel. Mack v. Meyering, 189 N.E. 
494. 365 Ill. 456—People ex rel. 
Wortman v. Munie, 188 N.E. 545. 
354 Ill. 490—Lacondra v. Hermann, 
175 N.E. 820, 343 Ill. 608. 

Ind.—Cook V. Rodgers, 20 N.E.2d 933, 
215 Ind. 600. 

Iowa.—^Bicknell v. Farley, 5 N.W.2d 
881—Seely v, Beardsley, 190 N.W. 
498, 194 Iowa 863. 

Kan.-In re Faler, 58 P.2d 1119, 144 
Kan. 848. 

Me.—^Ex parte King, 28 A.2d 562. 

Mass.—In re Harris, 34 N.E.2d 504, 
309 Masa 180, 135 A.L.R. 969. 

Minn.—State v. Wall, 227 N.W. 176, 
178 Minn. 368—State v. Jensen. 191 
N.W. 908, 164 Minn. 540. 

Miss.—^Ullom V. Davis, 150 So. 519, 
169 Miss. 208. 

Mo.—State ex rel. Cooney v. Hoffmei- 
ster, 80 S.W.2d 196, 386 Mo. 682— 
Schein v. Gallivan, 10 S.W.2d 521, 
821 Mo. 268—State ex rel. Gaines 
V. Westhues, 2 S.W.2d 612. 818 Mo. 
928. 

Nev.—^Ex parte Filtzer, 100 P.2d 942, 
60 Nev. 109. 

N.T.—People ex rel, Higley v, MlUs- 
paw, 24 N.B.2d 117, 281 N.Y. 441, 
reversing 12 N.Y.S.2d 435, 257 App. 
Div. 40—^People ex rel. Gottschalk 
V. Brown, 143 N.E. 663, 237 N.Y. 
483, 32 A.L.R. 1164, reversing 201 
N.Y.S. 862, 207 App.Dlv. 696—Peo¬ 
ple ex rel. Pahl v. Haggerty, 28 N. 
Y.S.2d 186, 262 App.Dlv. 45, revers¬ 
ing People ex rel. Pahl v. Pollack, 
22 N.Y.S.2d 413. 174 Misc. 981, 
cause renmnded People ex rel, Pahl 
V. Hagerty, 26 N.Y.S.2d 668, 261 
App.Dlv. 1049, affirmed 36 N.E.2d 
689, 286 N.Y. 645. 

N.C.—In re Veasey, 146 S.B. 699, 196 
N.C. 662. 

Ohio.—^Ex parte Silverman, 42 N.E. 
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2d 87, 69 Ohio App. 128, appeal dis¬ 
missed In re Silverman, 43 N.E. 2d 
238, 140 Ohio St. 836—State v. 
Gregg, 40 N.E.2d 167, 68 Ohio App. 
397, appeal dismissed In re Gregg, 
38 N.E.2d 411, 139 Ohio St. 170. 
OkL—^Ex parte Ryan, Cr., 129 P.2d 
204—^Ex parte Powell, 273 P. 1029, 
41 OkLCr. 433. 

Or.—^Ex parte Montoya, 135 P.2d 281 
—^Ex parte Paulson, 124 P.2d 297. 
Pa.—Commonwealth ex rel. Drumm 
V. Houser, 48 Dauph.Co. 203—Com¬ 
monwealth ex rel. Reynolds v. 
Fluck, 57 Montg.Co. 817. 

Tenn.—State v. Selman, 12 S.W.2d 
368, 157 Tenn. 641. 

Tex—^Ex parte Beeth, 154 S.W.2d 484, 
142 Tex.Cr. 511—^Bx parte Steaven- 
son, 144 S.W.2d 552, 140 TexCr. 
811—^Bx parte Sharp, 106 S.W.2d 
273, 132 Tex.Cr. 569—^Bx parte 
Mayer, 97 S.W.2d 217, 131 Tex.Cr. 
239—^Ex parte Loos, 81 S.W.2d 
527, 128 TexCr. 453—^Ex parte 
Kennedy, 88 S.W.2d 443, 116 Tex 
Cr. 118—Ex parte Pinkus, 25 S.W. 
2d 334, 114 TexCr. 326—Ex parte 
Celey, 10 S.W.2d 94, 110 TexCr. 
464—Ex parte Wells, 298 S.W. 904, 
108 Tex.Cr. 57—^Ex parte Mendell, 
244 S.W. 146, 92 TexCr. 821. 
Utah.—Moreaux v. Ferrin, 100 P.2d 
560, 98 Utah 460. 

29 C.J. p 81 note 41. 

Conflicttng evidenoa 
Although it was doubted whether 
the court was justified in hearing 
evidence on the merits of the case, 
on conflicting evidence of guilt, re¬ 
fusal of the discharge was proper.— 
Oakley v. Pranks, 159 S.W.2d 416, 
289 Ky. 605. 

2b Ala.—^Ex parte Paulk, 148 So. 585, 
205 Ala. 420, denying certiorari 
Paulk V. State, 143 So. 585, 25 Ala. 
App. 212. 

Conn.—Cappola v. Platt, 192 A. 166, 
123 Conn. 88, certiorari denied 68 
S.Ct. 47, 802 U.S. 726, 82 L.Ed. 
560. 

Fla.—Trent v. McLeod, 179 So. 906, 
181 Fla. 617. 

Ill.—People V. Baldwin, 174 N.BL 61. 

341 IIL 604. 

29 C.J. p 81 note 42. 

legality of revooatioii of parole 
of prisoner convicted in another state 
after voluntarily coming within state 
is reviewable on habeas corpus in ex¬ 
tradition cases. 

OkL—^Ex parte Poster, 61 P.^d 87, 
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justice.* Insanity of accused is matter of defense 
within this rule,^ as is the statute of limitations,^ 
or a plea of former jeopardy, conviction, or acquit¬ 
tal,® or an alibi,^ except where the evidence of alibi 
is such as to disprove that accused is a fugitive 
from justice, see supra subdivision a (2) (d) of 
this section. 

(i) Threatened Violence or Injustice 
Threatened violence or Injuatice to the accused If he 
is extradited will not be considered on habeas corpus. 

On habeas corpus in interstate extradition cases, 
the court cannot consider whether accused is unlike¬ 
ly to have a fair trial or any trial at all in the courts 
of the demanding state,® or whether he will be in 
danger of death or other injury if returned,® as it 
must be presumed that the demanding state will 
protect him from violence and give him a fair 
trial.^® 


b. Intemationarl Extradition 

Habeas corpus Is a proper remedy to secure the 
release of one Illegally detained for International extra¬ 
dition. 

Habeas corpus is a proper remedy to secure the 
release of one illegally detained in proceedings for 
his extradition from the United States to another 
country.il Since, as discussed in Extradition § 24, 
the right of a foreign power to demand the extra¬ 
dition of one accused of crime and the correlative 
duty to surrender him exist only when created by 
treaty, the court, on habeas corpus to secure the re¬ 
lease of one allegedly illegally held for extradition, 
can inquire whether there is a treaty in force au¬ 
thorizing the proceedings,!® whether the person is 
one who may be extradited under the treaty,!® 
whether its conditions have been met,!^ and wheth¬ 
er the offense charged is within it, either as a par¬ 
ticular criminal act,!® ^s one of a class of crim- 


60 Okl.Cr. 60—Ex parte Hamilton, 
273 P. 286. 41 Okl.Cr. 322. 

Tex.—Ex parte Walton, 112 S.W.2d 
467, 133 Tex.Cr. 634. 

Self defense 

Whether accused acted in self-de¬ 
fense In commission of offense 
charged cannot be determined in ha¬ 
beas corpus proceeding.—Blevins v. 
Snyder, 22 P.2d 876, 67 App.D.C. 300. 

3. Ala.—Ex parte Forbes, 87 So. 590, 
17 Ala.App. 406—State v. Curry, 56 
So. 736, 2 Ala.App. 251. 

4 Ohio.—State ex rel. Davey v. 
Owen, 12 N,B.2d 144, 133 Ohio St. 
96. 114 A.L.R. 686. 

29 C.J. p 81 note 44. 

6. Ark.—Stuart v. Johnson, 94 S.W. 

2d 715, 192 Ark. 767. 

D.C.—^Pelley v. Colpoys, 122 P.2d 12, 
73 APP.D.C. 396, certiorari denied 
62 S.Ct 70, 314 U.S. 622, 86 L.Ed. 
499, motion denied 62 S.Ct 123, 
314 U.S. 579, 86 L.Ed. 469. 

Ill.—^People V. Baldwin, 174 N.E. 61, 
341 Ill. 604. 

Ind.—^Waggoner v. Feeney, 44 N'.E.2d 
499. 

Minn.—State v. Johnson, 238 N.W. 

490, 184 Minn. 309, 77 A.L.R. 899. 
Ohio.—State ex rel. Davey v. Owen, 
12 N.E.2d 144, 133 Ohio St 96 
114 A.L.R. 686. 

29 C.J. p 81 note 46. 

Pngltlve from Justice 

It has been held, however, that In 
determining whether a petitioner Is 
a fugitive from Justice the court may 
consider the statute of limitations of 
the demanding state, to establish 
the fact that he is not a fugitive 
from Justice, and where there is no 
doubt of the applicability of the stat¬ 
ute he should be discharged. Where 
statutes of limitations similar to that 
of the demanding state have been 
differently construed by the supreme 


> appellate courts of other states, and 
there has been no construction in the 
demanding state by its court of last 
resort, the court of the asylum state 
will not undertake to construe it, but 
will leave such construction to the 
demanding state.—State v. Allen, 92 
So. 165, 83 Fla. 666. 

6. U.S.—In re Bloch. D.C.Ark., 87 P. 
981. 

7. Ill.—^People ex rel. De Bardas v. 
Toman. 4 N.E.2d 869, 364 Ill. 616, 
certiorari denied and appeal dis¬ 
missed People of State of Illinois 
ex rel. De Bardas v. Toman, 57 S. 
Ct 613, 300 U.S. 642, 81 L.Ed. 867 
—^People ex rel. Mack v. Meyering, 
189 N.B. 494, 355 Ill. 466—People 
V. Meyering, 178 N.E. 80, 345 Ill. 
449—^Lacondra v. Hermann, 176 
N.E. 820, 343 Ill. 608. 

Mass.—^Ex parte Wallace, 163 N.E. 
870, 266 Mass. 101—^Ex parte Ger¬ 
main, 165 N.E. 12, 258 Mass. 289, 
61 A.L.II. 789. 

Miss.—Grace v. Dogan, 117 So. 696, 
161 Miss. 267, 61 A.L.R. 709. 
Ohio.—State ex rel. Davey v. Owen, 
12 N.E.2d 144, 133 Ohio St. 96, 
114 A.L.R. 686. 

Tex.—^Ex parte Loos, 81 S.W.2d 627, 
128 Tex.Cr. 463. 

29 C.J. p 81 note 47. 

& U.S.—Marbles v. Creecy, Mo., 30 
S.Ct 32. 216 U.S. 63, 64 L.Ed. 92. 
29 C.J. p 82 note 49. 

Bace prejudice 

The fact that defendant is a ne¬ 
gro and the subject of race preju¬ 
dice is immaterial.—Blevins v. Sny¬ 
der, 22 P.2d 876, 67 App.D.C. 300— 
29 CJ. p 82 note 49 [a]. 

9. N.J.—^Bx parte Paramore, 123 A. 
246, 96 N.J.Eq. 386, affirmed In re 
Panmore, 126 A. 926, 96 N.J.Bq. 
397. 

29 CJ. p 82 note 50. 
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However, under a statute provid¬ 
ing that, in all cases where writs 
of habeas corpus are granted, the 
Judge granting the writ may inquire 
into and examine the facts of the 
case, it has been held that where 
there is sufficient competent evidence 
to sustain a charge that the accused 
relator will be unable to have a fair 
trial and will be in grave danger of 
being lynched if returned to the de¬ 
manding state for trial the Judge 
hearing the writ may refuse to give 
him over to the custody of its rep¬ 
resentatives.—Commonwealth ex rel. 
Mattox V. Superintendent of County 
Prison, Philadelphia, Pa. Super., 31 
A.2d 676. 

MX. U.S.—Marbles v. Creecy, Mo., 30 
S.Ct. 32, 216 U.S. 63. 54 L.Ed. 92. 
Iowa—Leonard v. Zwelfel, 161 N.W. 

1054, 171 Iowa 522. 

Mo.—Ople V. Welnbrenner, 226 S.W. 

256, 285 Mo. 365. 

11. British Bmplxe 
The availability of habeas corpus 
to secure release of one illegally de¬ 
tained for extradition in the British 
Empire is discussed in 29 C.J. p 84 
note 8-p 86 note 66. f 

U.S.—Terlinden v. Ames, Ill., 22 
S.Ct. 484, 184 U.S. 270, 46 L.Ed. 
584. 

29 C.J. p 82 note 57. 

13. U.S.—Ex parte Charlton, C.C.N. 
J., 186 P. 880, affirmed 33 S.Ct 946, 
229 U.S. 447, 57 L.Ed. 1274. 

29 C.J. p 82 note 58. 

14. U.S.—Grin v. Shine, Cal., 23 S. 
Ct 98, 187 U.S. 181, 47 L.Ed. 130. 

29 C.J. p 82 note 69. 

15. U.S.—^U. S. ex rel. Geen v. Fet¬ 
ters, D.C.Pa, 1 P.Supp. 687—^U. S. 
ex rel. Klein v. Mulligan, D.C.N.T., 
1 P.Supp. 636, affirmed, C.C.A., 60 
F.2d 687, certiorari denied 62 S.Ct 
41, 284 U.S. 665, 76 L.Ed. 668, 

29 C.J. p 82 note 60. 
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inal acts,^® or as an offense committed within the 
jurisdiction of the demanding sovereignty.^*^ 

Failure substantially to follow the statutory pro¬ 
cedure before the committing or examining magis¬ 
trate in proceedings for extradition to a foreign 
country is ground for discharge on habeas cor¬ 
pus.^® Accordingly, the court on habeas corpus may 
inquire whether the complaint substantially charges 
an offense within the treaty,and if it does so it 
is immaterial that it also charges one not within 
the treaty.20 The sufficiency of the warrant for 
the apprehension of the person charged, issued by 
the examining magistrate, may also be inquired into 


on habeas corpus.^i Likewise the legality of the 
arrest under the warrant may be determined.22 

Since the proceeding before the committing mag¬ 
istrate is in the nature of a judicial hearing, habeas 
corpus is available only to inquire whether the mag¬ 
istrate acquired jurisdiction^^ or exceeded his ju- 
risdiction,24 whether the offense charged is within 
the treaty,^® and whether there was any evidence 
warranting the finding that there was reasonable 
ground to believe accused guilty,26 the sufficiency 
of the evidence before the magistrate to warrant 
his conclusion not being in issue in habeas corpus 
proceedings.27 Mere errors in the proceedings be- 


16. U.S.—^In re Farez, C.C.N.Y., 8 F. 
Gas.No.4.644. 7 Blatchf. 84, 7 Abb. 
Pr.,N.S., 84. 

29 C.J. p 82 note 61. 

17. U.S.—In re Taylor, D.C.Mass., 
118 F. 196. 

29 C.J. p 82 note 62. 

18. U.S.—Ex parte McCabe. D.C. 
Tex.. 46 F. 363. 12 L.H.A. 589. 

29 C.J. p 82 note 64. 

Froceedlnsrs before committlngr or 
examining magistrate see Extradi¬ 
tion §S 34-43. 

BzammatloiL of aoonsed 

Discharge has been ordered for er¬ 
ror of the commissioner in not per¬ 
mitting accused to be examined as 
a witness for himself*—In re Farez, 
C.C.N.Y., 8 F.Cas.No.4.644, 7 Blatchf. 
34. 7 Abb.Pr..N.S.. 84—29 C.J. p 84 
note 86. 

19. U.S.—^Bingham v. Bradley, Ill., 
86 S.Ct. 684. 241 U.S. 611. 60 L.Ed. 
1136. 

29 C.J. p 82 notes 65. 66. 

80 l U.S.—^Bingham v. Bradley, su¬ 
pra—Kelly V. Grlffln, Ill., 36 S.Ct 
487, 241 U.S. 6, 60 Ii.Ed. 861. 

29 C.J. p 82 note 67. 
ai. U.S.—^In re Macdonnell, C.C.N. 
Y.. 16 F.Cas.No.8.771, 11 Blatchf. 
79. 

▲nthoxlty of oomuulsBlouer 

Inquiry can be made on habeas 
corpus as to whether the warrant of 
a commissioner appointed to act as 
the examining magistrate shows on 
Its face that he has been duly au¬ 
thorized.—In re Farez. C.C.N.Y., 8 F. 
Cas.No.4.644. 7 Blatchf. 34. 7 Abb.Pr., 
N.S., 84—29 C.J. p 82 note 70. 

32^ U.S.—In re Farez, supra, 

29 C.J. p 83 note 71* 

33. U.S.—^Fernandez v. Phillips, N. 
H.. 46 S.Ct 541. 268 U.S. 311, 69 
Ii.Ed. 970—^Laubenheimer v. Factor, 
C.C.A.I1L, 61 F.2d 626, certiorari 
granted Factor v. Laubenhelmer, 
63 S.Ct. 623. 289 U.S. 713, 77 L.Ed. 
1467, affirmed 64 S.Ct 191, 290 U. 
S. 276. 78 L.Ed. 816—Bernstein v. 
Gross. C.G.A.Tex.. 58 F.2d 164— 
Collier v. Yaccaro, aC.A.Md.. 61 F. 
2d 17, modifying, D.C., Vaccaro v. 


Collier, 38 F.2d 862—^In re Keene's 
Extraction, D.C.Tex., 6 F.Supp. 
308. 

29 C.J. p 83 note 75. 

Treaty exemption. 

Question whether alleged fugitive 
Is exempt because of provisions of 
French Treaty, by virtue of which 
he was extradited to United States, 
goes to question of jurisdiction of 
magistrate.—^U. S. ex rel. Donnelly 
V. Mulligan, D.C.N.Y., 8 F.Supp. 262, 
reversed on other grounds, C.C.A., 74 
F.2d 220. 

ad. U.S.—In re Stupp, C.C.N.Y.. 23 
F.Cas.No.13,663, 12 Blatchf. 601. 

25. U.S.—Fernandez v. Phillips. N. 
H.. 45 S.a. 641, 268 U.S. 311, 69 
L.Ed. 970—Laubenhelmer v. Factor, 
C.C.A.I11.. 61 P.2d 626, certiorari 
granted Factor v. Laubenhelmer. 
63 S.Ct. 623, 289 U.S. 713, 77 L.Ed. 
1467. affirmed 64 S.Ct. 191, 290 U. 
S. 276, 78 L.Ed. 316—^Bernstein v. 
Gross, C.C.A,Tex., 68 F.2d 164—^U. 
S. ex rel. Donnelly v. Mulligan, 8 
F.Supp. 262. reversed on other 
grounds, C.C.A., 74 F.2d 220. 

29 C.J. p 83 note 76. 

Direct participation. 

Where evidence in habeas corpus 
proceeding justified Inference that 
prisoner ajid others were engaged In 
conspiracy and that crimes for which 
prisoner was sought to be extradit¬ 
ed were committed In furtherance 
thereof, It was Immaterial whether 
prisoner was present or absent at 
the commission of the acts constitut¬ 
ing the crimes, or whether he did 
or did not directly participate In their 
commission.—Cleugh v. Strakosch. C. 
C.A.Cal., 109 F.2d 330. 

Ife may be assumed that the for¬ 
eign government which procures the 
extradition of a prisoner will not 
try him on charges other than those 
on which the extradition is allowed. 
—Collins V. Lolsel, La., 43 S.Ct. 618, 
262 U.S. 426, 67 L.Ed. 1062—Collier 
V. Yaccaro, C.C.AMd., 51 F.2d 17, 
modifying, D.C., Yaccaro v. Collier, 
38 F.2d 862—29 C.J. p 84 note 89. 

26. U.S.—^Fernandez v. Phillips, X. 
H., 45 S.Ct. 641, 268 U.S. 811, 69 
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L.Ed. 970—Cleugh v. Strakosch, C. 
C.A.Cal., 109 F.2d 330—Lauben¬ 
helmer V. Factor, C.C.A.I11., 61 F- 
2d 626, certiorari granted Factor v. 
Laubenhelmer, 63 S.Ct. 523, 289 

U. S. 713, 77 L.Bd. 1467, affirmed 64 
S.Ct. 191, 290 U.S. 276, 78 L.Ed. 
315—^Bernstein v. Gross, C.C.ATex.. 
58 F.2d 154—U. S. ex rel. Donnelly 

V. Mulligan, D.C.N.Y., 8 F.Supp. 
262, reversed on other grounds, C. 
C.A.. 74 F.2d 220—In re Keene's 
Extradition, D.C.Tex.. 6 F.Supp. 
308. 

29 C.J. p 83 note 78. 

Executive questions 
That accused operated under In¬ 
structions of superior officer and was 
sent to Canada with sanction of Ca¬ 
nadian authorities was not for court 
on habeas corpus, but for executive. 
—Collier V. Yaccaro, C.C.A.Md., 51 F. 
2d 17, modifying, D.C., Yaccaro v. 
Collier, 38 F.2d 862. 

Petition 

Where it is admitted that the com¬ 
missioner's commitment of accused 
was founded on evidence, a petition 
for habeas corpus must either show 
all the evidence accepted by the com¬ 
missioner as material or make alle¬ 
gations of fact respecting it clearly 
overcoming the presumption that le¬ 
gal evidence was heard in support 
of the commitment. Mere general 
conclusions on the part of the plead¬ 
er as to the legal effect of the evi¬ 
dence are Insufficient.—In re Tou¬ 
louse de Lautrec, Ill., 102 F. 878, 43 
C.C.A. 42. 

27. U.S.—Laubenhelmer v. Factor, C. 
C.A.I11., 61 F.2d 626, certiorari 

granted Factor v. Laubenhelmer, 53 
S.Ct. 623, 289 U.S. 718, 77 L.Ed. 
1467, affirmed 64 S.Ct. 191, 290 U. 
S. 276, 78 L.Ed. 816—Ex parte 
Hammond, C.C.A.Cal., 59 F.2d 683, 
certiorari denied Hammond v. Slt- 
tel, 63 S.Ct 89, 287 U.S. 640, 77 L., 
Ed. 664—^Ex parte Davis, C.C.A., 54 
F.2d 723. 

There Is, however, some authority 
that the court on habeas corpus may 
pass on the weight of the evidence 
on which the commissioner acted.—> 
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fore the commissioner afford no ground for the 
writ.28 In other words, if the magistrate had ju¬ 
risdiction of the subject matter and the person of 
accused, and there was competent legal evidence 
on which to exercise his judgment, his action is con¬ 
clusive, and accused is not entitled to be dis¬ 
charged,29 since the merits of the decision made 
by the commissioner, either on the facts or the 
law, cannot be reviewed.*® 

Force or frcmd. Whether accused whose extra¬ 
dition to another country is sought came into the 
United States voluntarily or against his will is a 
question which will not be inquired into or deter¬ 
mined on habeas corpus,and, in the case of one 
who has fled from the United States, it is immate¬ 
rial and not ground for discharge on habeas corpus 
here that he has been brought back by force from 
the foreign country of refuge,** or has been en¬ 
ticed therefrom by stratagem.** 

Illegality in preliminary arrest of accused with¬ 
out warrant is not ground for his discharge on ha¬ 
beas corpus after regular extradition proceedings 
have supervened.*^ 

Mere matters of defense cannot be raised in pro¬ 
ceedings of this character.*® 

Motive. It has been said that the courts should 
review the proceedings on habeas corpus to see that 
no extradition is consummated on a mere pretext 
or to subserve private malice ;** but the weight of 
authority is that the existence of either a malicious 
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or ulterior purpose is immaterial on habeas cor¬ 
pus.**^ 

Political questions, A court hearing the writ in 
an extradition case cannot interfere with the con¬ 
clusion of the executive department of the United 
States government on a question political in its na¬ 
ture, as whether power remains in a foreign state 
to carry out its treaty obligations.** 

Time of detention. It is ground for discharge 
that the time of preliminary detention in the United 
States stipulated for by the treaty with the other 
country on mere notification without production of 
the documents on which the claim for extradition is 
founded has elapsed.** One who has not been con¬ 
veyed out of the United States after his commit¬ 
ment within the time allowed by statute, is entitled 
to his discharge.^® 

Detention on other charge. It is ground for dis¬ 
charge that the detention in the United States com¬ 
plained of is in violation of the treaty right of the 
prisoner to have the offense for which he was ex¬ 
tradited from a foreign country disposed of and then 
to depart unmolested,but not where the detention 
is for a crime committed in a state of this country 
after extradition.^* 

c. Bail 

In the absence of a prlma facie showing that the ex¬ 
tradition proceedings are not regular, the court will 
not admit a prisoner to ball pending determination of 
habeas corpus proceedings. 
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In re Henrlcli, C.C.N.T., 11 F.CaB.No. 
6,869, 5 Blatchf. 414—29 C.J. p 83 
note 84. 

aSw U.S.—^U. S. ex rel. Lo Plzzo v. 

Mathues. CI.C.A.Pa.. 36 F.2d 665. 
29 C.J. p 83 note 80. 

BeoaptioxL or rejection, of evldanoe 
(1) Allegred error In reception or 
rejection of evidence In extradition 
proceedings could not be considered. 
—^Hatfield v. Guay, C.C.A.N.H., 87 F. 
2d 358, modifying, D.C., U. S. ex rel. 
Hatfield v. Guay, 11 F.Supp. 806, cer¬ 
tiorari denied Hatfield v. Guay. 67 
S.CL 669, 300 TJ.S. 678, 81 L.Fd. 883, 
and rehearing denied 57 S.Ct. 798, 301 
U.S. 713, 81 UBd. 1366—29 C.J. p 83 
note 80 [a], [b]. 

<2) Bven If alleged error In re¬ 
ception or rejection of evidence could 
be considered, petitioner could not 
complain because of exclusion of 
statute of demanding country, where 
he failed to show that statute had 
anything to do with offense charged. 
—Hatfield v. Guay, supra. 

U.S.—Cleugh V.. Strakosch, C.C. 
A.CaL, 109 F.2d 330—Collier v. 
Vaccaro, G..C.A.Md., .61 F.2d 17, 


modifying, D.C., Vaccaro v. Collier, 
38 F.2d 862. 

29 C.J. p 83 note 82. 

aa U.S.—^Bx parte Van Aernam, C. 
C.N.T., 28 F.Cas.No.16.824, 3 

Blatchf. 160. 

VTrLt of error 

The writ of habeas corpus cannot 
take the place of a writ of error. 
It Is not a means for rehearing what 
the magistrate has already decided. 
—Fernandez v. Phillips, N.H., 46 S. 
Ct. 541. 268 U.S. 311, 69 L.Ed. 970— 
Cleugh V. Strakosch, C.C.A.Cal., 109 
F.2d 330—Vaccaro v. Collier, D.C.Md.. 
38 F.2d 862, modified on other 
grounds, C.C.A., Collier v. Vaccaro, 61 
F.2d 17—^President of U. S. ex rel. 
Caputo V. Kelly, D.CN.T., 19 F.Supp. 
730, affirmed 92 F.2d 603, certiorari 
denied 68 S.Ct. 621, 803 U.S. 636, 82 
L.Bd. 1096. 

31, U.S.—^In re Newman, C.C.Cal.. 
79 F. 622. 

32, U.S.—^Bx parte Ker, CC-Hl, 18 
F. 167. 

33, U.S.—^Ex parte Brown, U,C.N.T., 
28 F. 653, 

564. 


3^ U.S.—Kelly v. Griffin, Ill., 86 a 
Ct. 487, 241 U.S. 6, 60 L.Ed. 861. 

29 C.J. p 84 note 98, 

35. U.S.—Hatfield v. Guay, C.C,A.N. 
H., 87 F.2d 368, modifying, D.C., 
U. B. ex rel. Hatfield y. Guay, 11 
F.Supp. 806, certiorari denied Hat¬ 
field v. Guay, 67 S.Ct. 669. 300 U. 
S. 678, 81 L.Ed. 883, and rehearing 
denied 67 S.Ct. 793, 301 U.S. 718, 
81 L.Ed. 1365. 

sa U.S.—^In re Herres, C.C.Mlnii., 
83 F. 165. 

37. U.S.—^Ex parte Zentner, D.C, 
Mass., 188 F. 844—In re Hersko- 
vltz, D.C.Ohlo, 186 F. 718. 
sa U.S.—^Terllnden v. Ames, Ill., 22 
S.Ct 484, 184 U.S. 270, 46 L.Ed. 634, 
39. U.S.—^Ex parte Beed, D.C.N’.J., 
168 F. 891. 

4a U.S.—^In re Factor's Extradition, 
C.C.A.. 75 F.2d 10. 

41, U.S.—Cosgrove v. Wlnney, Mich., 
19 S.Ct 698. 174 U.Sw 64, 43 Ii.Ed. 
897. 

29 C.J. p 84 note 99. 

42. U.S.—Collins V. Johnston, Cal., 
- 86 S.Ct 649, 287 U.S. 602, 59 L.Ed. 

1071. 

29 OhT. p 84 note JL 
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The court will not admit to bail, pending determi¬ 
nation of habeas corpus proceedings, a prisoner held 
for international^^ or interstate^^ extradition, un¬ 
less some departure from the law has been made to 
appear,^® but where the prisoner has made a prima 
facie showing that the requisition papers are not 
regular he may be admitted to bail pending final 
hearing.^® 

§ 40. Federal Removal 
a. In general 
b- Scope of inquiry 

a. In General 

Habeas corpus lies to secure the discharge of one 
unlawfully restrained of his liberty In federal removal 
proceedings. 

Habeas corpus is properly resorted to for the dis¬ 
charge of one unlawfully restrained of his liberty 
in proceedings for his removal to another federal 
district for trial.^^ In accordance with the general 
rule, discussed supra § 9, where there is no actual 
restraint because accused has given bail to answer 
the indictment in the other district, he is not en¬ 
titled to the writ.4® 

Where an order is made in one federal district, 
by a judicial officer having authority to act, for the 
removal of a person arrested in that district to an¬ 
other where he is charged vdth crime, such order, 
if regular on its face, and based on proceedings of 
which the court has jurisdiction, will not be re¬ 
viewed on habeas corpus in the second district.^® 


§ 40 

Removal to answer subsequent indictment The 
discretion of the court of a district where defend¬ 
ant was indicted to order his removal to answer a 
subsequent indictment in another district is not re- 
viewable on habeas corpus.®® 

After removal and trial and conviction on the 
indictment, habeas corpus will not lie to challenge 
the jurisdiction of the trial court on the ground 
that the removal was illegal.®^ 

b. Scope of Inquiry 

The general Issue presented Is whether the person un- 
der arrest Is unlawfully restrained of his liberty. Ordi¬ 
narily, the mere fact of aa Indictment against accused is 
treated on habeas corpus as estabilshing probabie cause 
for his detention, and his gulit or Innocence of the crime 
charged cannot be tried. 

The general issue presented in habeas corpus 
proceedings to secure the discharge of one alleged¬ 
ly illegally restrained of his liberty in federal re¬ 
moval proceedings is whether the person under ar¬ 
rest is unlawfully restrained of his liberty,®2 but, 
habeas corpus not being a writ of error, as discussed 
supra § IS, the decision of the commissioner com¬ 
mitting accused for trial in the other district, and 
of the judge issuing a warrant for his removal, 
cannot be attacked merely because erroneous.®® 
The commissioner’s action will not be set aside un¬ 
less it appears that there was a clear violation of 
important substantial rights of accused and a prob¬ 
ability of gprave injustice.®^ The hearing on habeas 
corpus is ordinarily confined to the single question 
of jurisdiction to make the order for removal.®® 


43. U.S.—Wriffht v. Henkel, N.T., 23 
S.Ct 781, 190 n.S. 40, 47 L.Ed. 948. 

Ball In habeas corpus proceedlngrs 
. erenerally see infra 9 95. 

44. S.C.—Ex parte Massee, 79 S.E. 
97. 95 S.C. 316, 46 L.R.A.,N.S., 781. 

Wash.—In re Foye, 67 P, 826, 21 
Wash. 260. 

29 C.J. p 87 note 69. 

45. S.C.—^Ex parte Massee, 79 S.E. 
‘ 97, 96 S.C. 816, 46 L.R.A.,N.S., 781. 

46. S.C.—^Ex parte Massee, supra. 

47. U.S.—Henry v. Henkel. N.T., 86 
S.Ct 54, 236 U.S. 219, 59 KEd. 203 
—U. 8. ex rel. Costello v. McDer- 
mltt, D.C.N.J., 21 F.Supp. 608. 

16 C.J. p 343 note 74. 

Hemoval of accused to another dis¬ 
trict for trial generally see Crim¬ 
inal Law §9 363-861. 

'Only remedy 

Habeas corpus, which Inquires only 
Into authority or Jurisdiction. Is the 
only remedy for review of proceed¬ 
ings to remove defendant to another 
district, and such proceedings cannot 
Bf indirection be reviewed In detail 
•as - on - direct appeal—^Ex parte Sal¬ 
inger. 288 P. 762.‘ - - 


Sacoessiva writs 

Where warrant for removal of pe¬ 
titioner to other district was Issued 
pending habeas corpus proceeding, 
the Institution of a new habeas cor¬ 
pus proceeding by petitioner was Im¬ 
proper, since change In situation 
should have been in first case by 
appropriate amendment or supple¬ 
mental petition.—Salinger v. Loisel, 
La., 44 S.Ct 619, 265 tJ.S. 224, 68 L. 
Ed. 989, reversing, C.C.A., Salinger 
V. U. S., 295 F. 498. 

4& U.S.—Unverzagt v. U. S., C.C.A. 
Wash., 6 F.2d 494, certiorari denied 
46 S.Ct. 24, 269 U.S. 566, 70 L.Ed. 
415—^U. S. ex rel Platt v. Jaeger, 
D.C.N.T.. 27 F.Supp. 741—U. S. v. 
Peckham, D.C.N.T., 143 F. 625. 

29 C.J. p 87 note 67. 

49. U.S.—Horn v. Mitchell, D.C. 
Mass., 228 F. 549, affirmed 232 F. 
819, 147 C.C.A. 13, appeal dismissed 
37 S.Ct. 293, 248 U.S. 247, 61 S.Ct. 
700—U.. S. V. Robinson, D.O.PCL, 
126 F. 1016. 

29 C.J. p 87 note 77. 

'50. - UB.—Rumely v. McCarthy, N.T., 
39 S.Ct 4SS, 250 U.S. 283, 63 L.Ed. 
-83. 


6L U.S.—^Bozel v. Hudspeth, C.C.A. 

Kan., 126 F.2d 586. 

62. U.S.—Henry v. Henkel, N.T., 36 
S.Ct. 64, 235 U.S. 219, 59 L.Ed. 203. 

53. U.S.—Peckham v. Henkel, N.Y., 
30 S.Ct 256, 216 U.S. 483, 54 L.Ed. 
679—^U. S. ex rel. Platt v. Jaeger, 
D.C.N.T., 27 F.Supp. 741. 

D.C.—Wampler v. Snyder, 66 F.2d 
195, 62 APP.D.C. 216. 

Ho evtdenoe before commlssloiLer 
In removal proceedings, where de¬ 
fendants on hearing before commis¬ 
sioner Introduced no evidence in re¬ 
buttal of prima facie showing made 
by government's proof of indictment, 
they were not entitled In subsequent 
habeas corpus proceedings to aver 
and prove for first time facts which. 
If seasonably and clearly proved, 
would have entitled them to dis¬ 
charge.—U. S. V. Mathues, D.CPa., 
6 F.2d 149. 

54. U.S.—Nugent v. Murphy, GC.A. 
Mass., 84 F.2d 288. 

56. U.S.—^Henry v. Henkel, N.T., 36 
S.Ct. 54, 286 U.S. 219, 69 Ii.Bd. 203 
—Greene v. Henkel, N.T., 22 S;Ct. 
.--218, 183 U.S. 249. 46 L.Ed. 177. 

29 GJ. p 87 note 72. • 
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Althoug^h the question whether or not the offense 
was within the jurisdiction of the district court to 
which removal is sought may be raised in habeas 
corpus proceedings,®® ordinarily questions of juris¬ 
diction of the alleged offense itself, properly de¬ 
terminable only on trial, cannot be raised and will 
not be determined;®*^ nor will the court determine 
whether the acts charged constitute the crime al¬ 
leged,®® or whether the facts proved on the pre¬ 
liminary hearing before the commissioner are suf¬ 
ficient to constitute the particular crime.®® It has 
been said that the matter for adjudication is sim¬ 
ilar to that obtaining where the writ is resorted to 
in cases of international esftradition.®® 


Evidence. The court may inquire whether there 
was any substantial evidence to sustain the commis¬ 
sioner’s finding of probable cause,®^ but cannot de¬ 
termine whether the commissioner reached an er¬ 
roneous conclusion on the weight of the evidence.®® 
The commissioner’s finding of probable cause is pre¬ 
sumed to have been correct unless there was no sub¬ 
stantial evidence to support it.®® There is, howev¬ 
er, authority that the court will examine the evi¬ 
dence®^ to ascertain what it really shows,®® and do 
what the commissioner should have done.®® The 
court will not review the commissioner’s finding 
where the evidence is conflicting, ®7 but, where all 
the evidence taken together does not support a find- 


Xaqnlry limited 

In a habeas corpus proceeding on 
removal the Inquiry Is thus limited: 
First whether the magistrate had 
Jurisdiction? Second, whether the in¬ 
dictment charges a public offense? 
Third, whether there was before the 
commissioner any evidence warrant¬ 
ing the finding of probable cause?— 
Sell V. Rustad, C.O.A.Mlnn., 22 F.2d 
968. 

HemovabtUty vel non. 

Where writ of habeas corpus was 
sued out by one arrested for removal 
to another district for trial on a 
criminal charge before any hearing 
In the removal proceeding, and where 
the district Judge entertained the ap¬ 
plication and conducted and disposed 
of the hearing on the basis of re¬ 
movability vel non, the parties and 
the Judge intended that the disposi¬ 
tion of the writ should determine 
that question.—Barrow v. Owen, C.C. 
A.Miss., 89 F.2d 476. 

66. U.S.—Horner v. U. S., N.T., 12 
S.Ct. 407, 143 U.S, 207, 86 L.Bd. 
126. 

67. U.S.—^Henry v. Henkel, N.T., 35 
S.Ct. 64, 235 U.S. 219, 59 L-Ed. 
203. 

29 C.J. p 87 note 73. I 

68. N.T.—^Henry v. Henkel, supra— ' 
Horner v. U. S., N.Y., 12 S.Ct 
522, 143 U.S. 570, 86 L.Ed. 266. 

29 C.J. p 87 note 74. 

69. U.S.—In re Rickelt, C.C.Ohio, 61 
F. 203. 

29 C.J. p 87 note 76. 

60. U.S.—Greene v. Henkel, N.Y., 22 
S.Ct 218, 183 U.S. 249, 46 L.Ed. 
177. 

International extradition see supra S 
89 b. 

’61. U.S.—^U, S. ex rel. Scharlon v. 
Pulver, C.C.A.N.Y., 64 P.2d 261, 
followed 1x1 U. S. ex rel. Kohl v. 
Mulligan, C.C.A.N.Y.. 64 F.2d 1086 
—Sell V. Rustad, C.C.A.Minn., 22 F. 
2d 968—Smith v. Gross, C.C.A,Tex., 

2 F.2d 607, petition dismissed 45 
S.Ct 365, 267 U.S. 610, 69 L.Ed. 

‘ 'JIS — ^Rowing V. Gross, aC.A.Tex., 
2 F.2d 507, petition dismissed ,46 


S.Ct 356, 267 U.S. 610, 69 L.Ed. 
813—Pothier v. Rodman, C.C.AR. 
I., 291 F. 311, reversing, D.C., In 
re Pothier, 285 F. 632, certiorari 
granted Rodman v. Pothier. 44 S. 
Ct 37, 263 U.S. 694, 68 L.Ed. 769, 
and reversed on other grounds 
44 S.Ct 360, 264 U.S. 399, 68 L.Ed. 
759. 

16 C.J. p 343 note 79—29 C.J. p 87 
note 80. 

JBvldenoe held sufficient 

U. S.—Barrow v. Owen, C.C.A.Mlss., 
89 P.2d 476—U. S. ex rel. Coleman 
V. Laubenheimer, C.C.AI1L, 67 P. 
2d 139. 

62. U.S.—Charlie Wong v. Esola, C. 
C.ACal., 6 P.2d 828—U. S. v. Pow¬ 
er, C.C.A.N.Y., 279 P. 736. 

29 C.J. p 87 note 81. 

On appeal 

(1) Appellate court will not weigh 
evidence in habeas corpus proceed¬ 
ings to review removal order.—^Hute- 
son V. Esola, C.C.ACal., 69 P.2d 79 
—^Wood V. Cooper, C.C.AOkl., 18 P. 
2d 636, certiorari denied 47 S.Ct 
764, 274 U.S. 760, 71 L.Ed. 1331, and 
Wood V. U. S., 47 S.Ct 770, 274 U.S. 
761, 71 L.Ed. 1331—Steeves v. Rod- 
man, C.C.AR.I., 12 P.2d 915, affirm¬ 
ing, D.C., 10 P.2d 212. 

(2) Respectful consideration Is due 
the conclusion of the district Judge 
who. found that the evidence was not 
sufficient to overcome the presump¬ 
tion of probable cause raised by 
the Indictment—^U. S. ex rel. Maceo 

V. Hammond, C.C.A.Tex., 98 P.2d 187. 

(3) The concurring findings of a 
commissioner and the district Judge, 
based on confilcting evidence, that 
probable cause was shown, warrant¬ 
ing removal of a defendant to an¬ 
other district for trial, will not be 
disturbed on appeal.—^Parker v. U. 
S., CC.ACal., 8 F.2d 90S, affirming, 
D.C.. In re Parker, 299 F. 1006, and 
certiorari denied 45 S.Ct 618, 268 
U.S. 694, 69 L.Ed. 1161. 
firrespeotlve of xnlsthke 

The authority of the court to re¬ 
view the decision of the commission¬ 
er ends as soon as It Is assured tfiat 


he honestly considered all of the 
evidence presented to him. No mat¬ 
ter how fiagrantly mistaken he may 
be In the result, a court will go no 
further,—^U. S. ex rel. Kassln v. Mul¬ 
ligan, C.C.AN.Y., 73 P.2d 274, cer¬ 
tiorari granted 55 S.Ct 351, 294 U. 
S. 699, 79 L.Ed. 1236, affirmed 56 S.Ct 
781, 295 U.S. 396, 79 L.Ed. 1601—U. 
S. ex rel. Scharlon v. Pulver, C.C.A 
N.Y., 54 P.2d 261, followed In U. S. 
ex rel. Kohl v. Mulligan, C.C.A.N.Y., 
54 P.2d 1085. 

Admission of proof 

(1) Commissioner's finding will not 
be vitiated on ground that he too 
straitly limited accused in proof, un¬ 
less there was strong abuse of com¬ 
missioner's power.—U. S. ex reL 
Scharlon v. Pulver, C.C.AN.Y., 64 F. 
2d 261, followed In U. S. ex rel. Kohl 
V. Mulligan, C.C.A.N.Y., 54 P.2d 1086. 

(2) The court considers the testi¬ 
mony as to probable cause as a 
whole, and mere error In admission 
of testimony or In refusing to strike 
out testimony. Is not ground for re- 
versal.-Parker v. U. S.. C.C.ACaL, 
3 P.2d 903, affirming, D.C., In re 
Parker, 299 P. 1006, certiorari denied 
46 S.Ct. 613, 268 U.S. 694, 69 L.Bd. 
1161. 

63. U.S.—Rowe V. Boyle, C.C.A 
Wash., 268 P. 809, certiorari denied 
41 S.Ct. 218, 254 U.S. 666, 66 L. 
Ed. 460. 

29 C.J. p 87 note 82. 

64. U.S.—Henry v. Henkel, D.QN.Y., 
207 P. 805, affirmed 35 S.Ct. 64, 236 
U.S. 219, 69 L.Ed. 203—Pereles v. 
Weil, D.C.W1S., 167 P. 419, appeal 
dismissed 179 P. 1022, 102 CC.A 
667—In re Van Campen, D.C.N.Y., 
28 F.Cas.No.16,835, 2 Ben. 419. 

66. U.S.—Pereles v. Well, D.C.Wis., 
167 F. 419, appeal dismissed 179 F, 
1022, 102 C.C.A 667. 

66. U.S.—^In re Van Campen, D.C.N. 
Y., 28 F.Cas.No.16.835, 2 Ben. 419. 

67. U.S.—Pereles v. Weil, D.C.Wls:, 
157 P. 419, appeal dismissed 179 F. 
1022, 102 aC.A. 667. 
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ing of probable cause, accused may be discharged.®^ 

Ordinarily the mere fact of an indictment against 
accused is treated on habeas corpus as establish* 
ing probable cause for his detention,®® and, where 
identity of defendant and an indictment is shown, it 
has been held not to be error to refuse to permit 
accused to introduce evidence tending to o^rercome 
the presumption of probable cause.*^® Where, how¬ 
ever, extraordinary circumstances^^ induce a belief 
that the detention is improper, the court hearing the 
writ may and should inquire further and require 
to be satisfied that there is evidence on which a 
jury may convict^® In the absence of the evidence 
before the commissioner, the court must assume that 
his finding of probable cause was sustained by com¬ 
petent evidence.*^® 

Identity, The question of the identity of accused 
will not be inquired into on habeas corpus to review 
federal removal proceedings.*^^ 


Indictment. The technical sufficiency of the in¬ 
dictment as a criminal pleading is not open to in¬ 
quiry,*^® and the instrument must be held sufficient 
unless so defective in its material averments that 
it would be the manifest duty of the court before 
which it was presented by the grand jury to de¬ 
cline to take action on it.^® The issue is limited to 
the jurisdictional question whether the indictment 
charges any offense against the United States*^*^ 
within the jurisdiction of the court in which it is 
pending.78 Jt h^s been said that the power to de¬ 
termine whether the indictment charges any offense 
against the United States within the jurisdiction of 
the court where it is pending should be exercised 
liberally whenever the court hearing the habeas cor¬ 
pus proceeding is satisfied that were such indict¬ 
ment before it for trial and demurred to it would 
quash it^® On this issue the accusatory averments 
of the indictment itself make out a prima facie case 
of an offense against the laws of the United States 


68 . U.S.—S. eac rel. Costello v. 

McDermltt. D.C.N.J., 21 F.Supp. 

608—^Perelea v. Weil, D.C.Wia., 167 
R 419, appeal dismissed 179 F. 
1022, 102 C.C.A. 667. 

69. IT.S.—^U. S. ex rel. Maceo v. 

Hammond. C.C.A.Tex., 98 R2d 187 
—^U. S. ex rel. Nardone v, Kelly, 
C.C.A.N.Y., 86 F.2d 120—Huteson 
V. Ksola, C.C.A.Cal., 59 F.2d 79— 
XJ. S. V. Wood, D.C.Tex., 26 F.2d 
908, affirmed, C.C.A., Wood v. U. S., 
26 F.2d 912—U. S. v. Foffel. D.C. 
Minn., 22 F.2d 823—Steevea v. Rod- 
man, D.C.R.I., 10 F.2d 212, affirmed, 
C.C.A., 12 F.2d 916—Looney v. 

Romero, C.C.A.N.M., 2 P.2d 22— 
Albury v. Dyson, C.C.A.Fla., 285 
F. 738, certiorari denied 43 S.Ct. 
623, 262 U.S, 747, 67 L.Ed. 1212. 

29 C.J. p 88 note 88. 

Denial under oatli of charges 
made is insufficient to overcome the 
prineia facie evidence of probable 
cause afforded by the indictment— 
Chapin V. Walker, C.C.A.Tex., 8 F. 
2d 991, certiorari denied 46 S.Ct 
366,^270 U.S. 669, 70 L.Bd. 785. 

Evidence held sufficient to over¬ 
come presumption of probable cause. 
—^U. S. ex rel. Sauerbrey v. Moore. 
D.C.Ky., 40 F.Supp. 543. 

Evidence held Lasnffiolent to de¬ 
stroy presumption of probable cause 
emanating from the indictment.—U. 
S. ex rel. Schmidt v. Bates, C.C.A. 
Tenn., 96 F.2d 881—Hamilton v. U. 
S., C.C.A.Tex., 90 F.2d 996—U. S. 
ex rel. Scharlon v. Pulver, C.C.A.N. 
Y., 54 F.2d 261, followed in U. S. ex 
rel. Kohl v. Mulligan. C.C.A.N.Y., 54 
F.2d 1086—U. S. V. Wood, D.UTex., 
26 F.2d 908, affirmed, C.C.A., Wood 
V. U. S., 26 F.2d 912—U. S. ex rel. 
Mayer v. Glass, C.C.A.Pa., 26 F.2d 
941, certiorari denied U. S. ex reL 


Jordan v. Glass, 49 S.Ct 11, 278 U. 
S. 605. 73 L.Ed. 532. 

7a U.^.—U. S. V. Wood, D.C.Tex.. 
26 P.2d 908, affirmed, C.C.A., Wood 
V. U. S., 26 F.2d 912. 

71. U.S.—U. S. V. Powkes, Pa,. 63 
F. 13, 3 C.C.A. 394, affirming. D. 
C., 49 F. 60, and certiorari denied 
13 S.Ct 1053, 149 U.S. 789, 37 L. 
Ed. 963. 

29 C.J. p 88 note 89. 

72. U.S.—U. S. V, Fowkes, supra, 

Eot conclusive 

The Indictment is not conclusive 
evidence on the issue of probable 
cause.—^U. S. ex rel. Kassln v. Mul¬ 
ligan, C.C.A.N.Y., 73 P.2d 274, cer¬ 
tiorari granted 55 S.Ct 351, 294 U.S. 
699, 79 L.Ed. 1236, and affirmed 55 
S.Ct 781, 295 U.S. 396, 79 L.Ed. 1501. 

73. U.S.—Greene v. Henkel, N.Y., 22 
S.Ct 218, 183 U.S. 249, 46 L.Ed. 
177. 

29 C.J. p 88 note 91. 

74. U.S.—U. S. ex rel. Walmer v. 
Tittemore, C.C.A.W1S., 61 P.3d 909 
—Bonaventura v. U. S., C.C.A.Cal., 
56 P.2d 833—Albury v. Dyson, C.C. 
A.Fla,, 285 P. 738, certiorari de¬ 
nied 43 S.Ct 623, 262 U.S. 747, 67 
L.Ed. 1212. 

16 C.J. p 343 note 80—29 GJ. p 89 
note 6. 

76. U.S.—^U. S. ex rel. Maceo v. 
Hammond, C.C.A.Tex.. 98 F.2d 187 
—^U. S. V. Wood, D.C.Tex., 26 P.2d 
908, affirmed, C,C.A., Wood v. U. 
S., 26 F.2d 912. 

29 C.J. p 88 note 93. 

Xt cannot he assuzned. that the 
grand Jury acted improperly and 
that there was no probable cause to 
Justify the Indictment.—U. S. v. Fo- 
gel, D.C.Mlnn., 22 F.2d 823. 
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7a U.S.—Stewart v. U. S., Mo., 119 
F. 89, 65 C.C.A. 641—In re Clark, D. 
C.N.Y., 5 F.Cas.No.2,797, 2 Ben. 
540. 

29 C.J. p 88 note 94. 

Acceptance as true 
On attack on indictment In habeas 
corpus to defeat removal to another 
district for trial, court must ac¬ 
cept as true every allegation in in¬ 
dictment.—^U. S. V. Wood, D.C.Tex., 
26 P.2d 908, affirmed, C.C.A-, Wood 
V. U. S., 26 F.2d 912. 

If there is mere doubt as to the 
sufficiency of the Indictment, inquiry 
on habeas corpus is not open.—^U. S. 
ex rel. Brody v. Hecht, C.C.A.N.Y., 
11 P.2d 128—Littleton v. U. S., C.C.A. 
Cal., 6 F.2d 209, affirming. D.C., Ex 
parte Littleton, 1 F.2d 762, certio¬ 
rari denied Littleton v. U. S., 46 S. 
Ct. 21, 269 U.S. 562, 70 L.Ed. 413. 

77. U.S.—Sell V. Rustad, C.C.A. 

Minn., 22 F.2d 968. 

29 C.J. p 88 note 95. 

Indictments held insufficient 
U.S.—^U. S. ex rel. Mayer v. Glass, 
C.C.A.Pa., 25 F.2d 941, certiorari 
denied U. S. ex rel. Jordan v. 
Glass, 49 S.Ct 11, 278 U.S. 605, 
73 L.Ed. 632. 

7a U.S.—^Haas V. Henkel, N.Y., 30 
S.Ct 249, 216 U.S. 462, 64 L.Ed. 
569, 17 Ann.Cas. 1112. 

29 C.J. p 88 note 96. 

Grand Jury without Jurisdiction 
‘Tt is a vital objection, and one 
available under this writ, that the 
indictment was found by a grand 
Jury without Jurisdiction.”—Ex parte 
Salinger. C.C.A.N.Y., 288 P. 752, 766. 

79. U.S.—In re Terrell, C.C.N.Y., 61 
F. 213. 

i 29 GJ. p 89 note 97. 
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indictable in the federal district where it was re- 
turned.80 One good count in the indictment under 
which trial may be had in the federal district to 
which removal is sought is enough to support the 
order of removal on habeas corpus.^l The court 
may not presume that allegations in the indictment 
are false in the absence of conclusive evidence in 
conflict with them.82 

Merits and defenses. Neither the question of 
guilt or innocence83 nor any matter of defense®^ 
can be inquired into. A constitutional question may 
be matter of defense within the rule.®® 

§ 41. Infants 

a. In general 


b. Considerations affecting custody 

c. Evidence 

Sm In General 

In general, the writ of habeas corpus has been ex¬ 
tended to, and may be used In, controversies regarding 
the custody of Infants. Such proceedings are governed by 
considerations of expediency and equity, and should not 
be bound by technical rules of practice. 

While the writ of habeas corpus was originally 
limited to cases of restraint under color or claim 
of law, as considered supra § 1, and was not orig¬ 
inally intended to try rights to the custody of in¬ 
fants,®® it has generally been extended to, and gen¬ 
erally made use of in, controversies touching such 
custody.®7 In some jurisdictions, under statutes to 


BO. n.S.—^Haas v, Henkel, 30 S.Ct. 
249, 216 U.S. 462, 64 L..Hd. 669, 17 
Ann.Ca^. 1112. 

29 C.J. p 89 note 98. 

81. TJ.S.—Price v. Henkel, N.Y., 80 
fl.Ct, 267, 216 U.S. 488, 64 li.Bd. 
681—^Horner v. IT. S., N.Y., 12 S.Ct. 
407, 143 U.S. 207, 36 L.Bd. 126. 
D.C.—^Lamar v. Splain, 42 App-U.C. 
800. 

29 C.J. p 89 note 99. 

88. U.S.—^Wltte V. Shelton, Mo., 240 
F. 266. 158 C.C.A. 191, certiorari 
denied 87 S.Ct 745, 244 U.S. 660, 
61 Li.Ed. 1376. 

83. U.S.—U. S. V. Fowkea, Pa., 53 F. 
13. 8 O.C.A. 894, afflrznlnsr, D.C., 
49 F. 60. and certiorari denied 13 
S.Ct. 1068, 149 U.S. 789, 87 L,.Ed. 
963. 

D.C.—^Benson v. Palmer, 81 App.D.C. 

661, 17 L.R.A-N.S. 1247. 
SaflaemeiLta tonehlng' faota 
Court cannot go into refinements 
touching: facta—^U, S. v. Wood, D.C. 
Tex., 26 F.2d 908, affirmed, C.C.A., 
Wood V. U. S., 26 P.2d 912. 

84w U.S.—^Barrow V. Owen, C.C.A. 
Miss., 89 F.2d 476—^Burton v. 
Smlthers, C.C.A.YCU, 31 F.2d 966 
—Crosland v. Dyson, C.C.A.Fla., 
280 F. 106, certiorari denied 43 S. 
Ct 93. 260 U.S. 732, 67 L.Ed. 486. 
29 C.J. p 89 note 4. 

Dnnxiinity 

In habeas corpus proceedings by 
petitioners resisting: removal to other 
jurisdictions, court will not consider 
defense that petitioners, having: been 
compelled to appear as witnesses be¬ 
fore federal trade commission, were 
Immune from prosecution.—Smith v. 
Gross, C.C.A.Te3L, 2 F.2d 507, peti¬ 
tion dismissed 45 S.Ct. 355, 267 U. 
S. 610, 69 L.Ed. 813—Hobllnff v. 
Gross, G.C.A.Tez., 2 F.2d 507, peti¬ 
tion dismissed 45 S.Ct 855, 267 U.S. 
610, 69 D.Bd. 813. 

Xaoompataajoy of evidenoe 

Habeas corpus would not be grant¬ 
ed in removal proceeding- on ground 
of incompetency of evidence of iden¬ 


tification received through wire tap¬ 
ping, where identification of relator 
as person named In Indictment was 
sufficiently established by Independ¬ 
ent testimony.—^U. S. ex rel. Nardone 
v. Kelly, C.G.A.N.Y.. 86 F.2d 120. 

The scope of statute on which In¬ 
dictment was based could not be de¬ 
termined In proceedings for ac¬ 
cused’s removal to another district 
wherein Indictment was pending, or 
in habeas corpus proceedings to ob¬ 
tain accused’s release from custody 
under order for their removal, but 
such question could only be deter¬ 
mined at trial and on appeal there¬ 
from.—^U. S. ex rel. Schmidt v. Bates, 

C. C.A.Tenn., 95 F.2d 881. 

85. U.S.—^U. S. ex rel. Schmidt v. 
Bates, O.C.A.Teun., 95 F.2d 881— 
Barrow v. Owen, C.C.A.Mlss., 89 P. 
2d 476. 

D. C.—Whitaker v. Hitt, 285 P. 797, 62 
App-D.C. 149, 27 A.L..il. 961. 

29 C.J. p 89 note 6. 

86. N,Y .—^People ex reL Rich v. 
Lackey, 248 N.Y.S. 561, 139 Mlsc. 
42. 

29 C.J. p 108 note 6. 

87. U.S.—Fowler v. Bright, D.C 
Wash., 4 F.Supp. 665. 

Ala.—^Powell v. Johnson, 104 So. 625, 
218 Ala. 269—^Thomas v. Thomas, 
101 So. 738, 212 Ala. 85, citing 
Corpus Juris —Pugh v. Pugh, 111 
So. 644, 21 Ala.App. 650. 

Conn.—^Lewia v. Kllngberg, 128 A. 4, 
100 Conn. 201—^Dunham v. Dunham, 
117 A. 604, 97 Conn. 440. 

Ga.—^Beavers v. Williams, 23 S.H.2d 
171. 

Iowa.—Allender v. Selders, 291 N.W. 

176, 227 Iowa 1324. 

La.—In re State (Oswald), 160 So. 1, 
177 La. 1007—State ex rel. Fazzlo 
V. Trlolo, 101 So. 211, 166 La, 824 
—State ex rel. Billington v. Sa¬ 
cred Heart Orphan Asylum, 98 So. 
406, 407, 154 La.. 888, quoting Cor- 
prui Jozis, 

Me.—^Merchant v. Bussell, 27 A.2d 
816. 
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Mich.—^Ex parte Bush, 215 N.W. 867, 
368, 240 Mich. 376, quoting Corpus 
Juris, 

Mo.—Tomlinson v. French Institute 
of Notre Dame de Sion, 109 S.W.2d 
783, 232 Mo.App. 597. 

N.H.—Sheehy v. Sheehy, 186 A, 1, 88 
N.H. 223, 107 A.L.R. CQb —Leclerc 
v. Leclerc, 166 A. 249, 86 N.H. 121, 
74 A.L.R. 1348. 

N.Y.—People ex rel. Sisson v. Sis¬ 
son, 276 N.Y.S. 299, 153 Mlsc. 434. 
Ohio.—Clark v. Bayer, 32 Ohio St. 
299, 30 Am.R. 593. 

Pa.—Commonwealth ex rel. Piper v. 
Edberg, 28 A.2d 460, 160 Pa.Super. 
378, reversed on other gnrounds 31 
A.2d 84, 346 Pa. 612—In re Rosen¬ 
thal, 157 A. 842, 103 PeuSuper. 27 
—Commonwealth v. Clawson, 87 
PlttBb.Leg.J. 407. 

Tex.—Tunnell v. Reeves, Gom.App., 
36 S.W.2d 707, reversing Reeves v. 
Tunnell, Clv.App., 21 S.W.2d 865— 
Schultz V. Brown, Clv.App., 162 S. 
W.2d 801—Castleberry v. Castle¬ 
berry, Clv.App., 120 S:W.2d 468, re¬ 
versed on other grounds 185 S.W., 
2d 701, 134 Tex. 409. 

Va.—Buchanan v. Buchanan, 197 S.E. 

426, 170 Va. 468. 116 A.L.R. 688. 

29 C.J. p 108 note 7. 

Basis of rule 

The use of the writ of habeas cor¬ 
pus, when children are detained Jrom 
their parents or guardians, Is based 
on the ground that absence from le¬ 
gal custody is equivalent to Illegal 
restraint—^People v. Walts, 25 N.B. 
266, 122 N.Y. 238. 

To detsmiliia right to sea ohlldrsu 
It has been held that a father 
raise the question of his right to see 
children, in the custody of the moth¬ 
er, by writ of habeas corpus, such 
right having been agreed to by coun¬ 
sel In an action brought by the moth¬ 
er for support and maintenance.— 
Foley y. Foley, 63 Pa.Super. 69. 

QuecUoa of physloal restraint of 
minors is given little consideration 
where a lawful right is asserted to< 
retain possession of minora. 
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that effect, habeas corpus is available to determine 
the custody of children under the circumstances 
specified in the statutes and it has been held that 
in the absence of statute habeas corpus will lie only 
to release an infant from improper restraints^ It 
has also been held that habeas corpus should not be 
used in the absence of special circumstances,®® and 
that, where a child is in the custody of one of its 
parents under a claim of right, habeas corpus will 
not lie to try the issue of such right, unless die child 


§ 41 

is in some imminent danger as to its safety, health, 
morals, or reasonable comfort.®^ 

Proceedings on habeas corpus involving the cus¬ 
tody of a child are of a special character.®^ They 
are addressed to the equity powers of the court and 
are governed, not so much by considerations of 
strictly legal right, as by those of expediency and 
equity, and above all of the welfare and interest of 
the infant;®® and the court is not bound by, and 


HABEAS CORPUS 


Fla.—State ex rel. Weaver v. Ham- 
ans, 159 So. 81, 118 Fla. 230—^Han¬ 
cock V. Dupree, 129 So. 822, 100 
Fla. 617. 

Or.—In re Henkle, 56 P.2d 848, 168 
Or. 337. 

Wls.—Ex parte Bellmore, 207 N.W. 
699, 189 Wls. 481. 

Bxcept wliere tnoldent to divorce 
or separation, custody of children 
may be regrulated by writ of habeas 
corpus.—Finlay v. Finlay, 148 N.B. 
624, 240 N.Y. 429, 40 A.L.R 937, re¬ 
versing 208 N.Y.S. 686, 212 App.Dlv. 
786—Marx v. Holloran, 267 N.Y.S. 
879, 236 App.Dlv. 680. 

Fact that proceedlxLsr by petltloxL 
and order would have been proper 
does not deprive court of Jurisdic¬ 
tion to determine custody of child 
by habeas corpus, where the pro¬ 
ceedings were held and determined 
Just as they would be If Initiated by 
petition.—^People ex reL Sisson v. 
Sisson, 286 N.Y.S. 41, 246 App.Div. 
151, modifying 281 N.Y.S. 669, 156 
Misc. 236 and reversed on other 
grounds 2 N.E.2d 660, 271 N.Y. 286. 

sa Ind.—^McDonald v. Short, 130 N. 

E. 636, 190 Ind. 838, superseding 
- opinion 125 N.E. 461. 

29 C.J. p 110 note 26. 

In New York 

(1) The object of the statute pro¬ 
viding that, where a husband and 
wife are living In a state of separa¬ 
tion, the court *‘may award the 
charge and custody of such child to 
either parent,” is summarily to free 
the child from Improper restraint 
and give its custody elsewhere.— 
People ex rel. IClee v. Klee, 195 N.Y. 
S. 778, 202 App.Dlv. 692. 

(2) Statute authorizing habeas 
corpus proceeding to determine cus¬ 
tody of child where parents sepa¬ 
rated does not limit common-law 
Jurisdiction of court or negative par¬ 
ent's right to proceed by habeas cor¬ 
pus, where welfare of child is in¬ 
volved, although parents are living 
together.—^People ex rel. Sisson v. 
Sisson, 275 N.Y.S. 299, 168 Misc. 434. 

(3) In a proceeding under this 
statute, the only issue involved is 
ultimate fact of right to custody.— 
People ex rel. McCanliss v. McCan- 
Uss, 176 N.E. 129, 266 N.Y. 466, 82 A. 


Li.H. 1141, reversing 245 N.Y.S. 119, 
230 App.Div. 863. 

<4) Other holdings under statute 
see 29 C.J. p 110 note 26 [g]. 

IBL North Carolina 

(1) Under statute to that effect, 
when a contest arises between hus¬ 
band and wife who are living in a 
state of separation, without being 
divorced, habeas corpus will lie to 
determine the custody of their minor 
child.—In re Gibson, 28 S.E.2d 60, 
222 N.a 860—In re Albertson, 172 S. 
E. 411, 205 N.a 742. 

(2) Purpose of statute Is to en¬ 
able court to make proper regulations 
as to care and custody of children 
in such cases.—^Ex parte Young, 24 
S.E.2d 689, 222 N.a 708 . 

(3) Habeas corpus proceedings by 
a husband for the custody of his mi¬ 
nor child, who is constructively in 
the custody of the wife, but actually 
and temporarily In the custody of a 
third person as agent for the wife, 
constitute a contest between the hus¬ 
band and the wife, so that the stat¬ 
ute applies.—In re Ten Hoopen's 
Custody, 162 S.E. 619, 202 N.a 223. 

(4) The writ is not available as 
between persons other than husband 
and wife.—^Ex parte Young, supra. 

(6) It is not available between 
divorced parents.—^Ex parte Young, 
supra—^In re Gibson, 23 S.E.2d 60, 
222 N.C. 850. 

(6) Also, it is not available as be¬ 
tween parents divorced in foreign 
state in which they resided.—^In re 
Ogden, 189 S.E. 119, 211 N.a 100. 
B9. N.Y.—^People ex rel. Klee v. Klee, 

196 N.Y.S. 778, 202 App.Dlv. 692. 

90. N.J.—Vincent v. Vincent, 154 A. 

828, 108 N.J.EQ. 136. 

91. Cal.—^Ex parte Dowell, 41 P.2d 

596, 4 Cal.App.2d 688. 

Custody pursuant to prior divorce 
decree 

Where a divorced mother legally 
resided In California with presumed 
rightful possession of her child, the 
issue of custody as between the fa¬ 
ther and mother should have been 
raised by an action on the merits in 
trial court and not by habeas cor¬ 
pus proceeding in appellate court— 
Ex parte Inman, 89 P.2d 421, 32 Cal. 
App.2d 130. 


92. Pa.—Commonwealth ex rel. Eo- 
risk V. Horisk, 90 Pa.Super. 400, 
403. 

''There are In fact no plaintiffs or 
defendants in such proceedings. 
Each party claiming the child is on 
an equal footing with any one else, 
as to the right to be heard, and Is 
entitled to his or her day in court** 
—Commonwealth ex reL Horisk v. 
Horisk, supra. 

Frooeedlng in rem 
A proceeding Involving the custody 
of a minor child Is a proceeding in 
rem, in which the res is the child 
and Its custody.—Ex parte Arm¬ 
strong, Or., 128 P.2d 961—29 aj. p 
109 note 14. 

98. Fla.—^Hancock v. Dupree, 129 So. 
822. 100 Fla. 617. 

Iowa.—Allender v. Selders, 291 N.W. 
176, 227 Iowa 1824—^Adalr v. Clure, 
255 N.W. 668, 218 Iowa 482—Jen¬ 
sen V. Sorenson, 233 N.W. 717, 211 
Iowa 864. 

Mich.—^Ex parte Bush, 215 N.W. 367, 
368, 240 Mich. 876, quoting Corpus 
Juris. 

N.Y.—People ex reL Sisson v. Sis¬ 
son, 275 N.Y.S. 299, 153 Misc. 434— 
In re Boulware's Will, 258 N.Y.S. 
522, 144 Misc. 285. 

Or.—^Ex parte Armstrong, 128 P.2d 
951. 

Pa.—Commonwealth ex ret Zelrd v» 
Robinshaw, 8 Pa.Dlst & Co. 117, 
22 Sch.Leg.Rec. 204—Common¬ 
wealth v. Donaducy, 23 Erie Co. 
410. 

Tex.—Tunnell v. Reeves, Com.App., 
85 S.W.2d 707, reversing Reeves 
V. Tunnell, Civ.App., 21 S.W.2d 
365—Schultz V. Brown, Civ.App., 
162 S.W.2d 801, error dismissed— 
York V. Holt CivJ^pp., 144 S.W.2d 
415. 

Wis.—^Ex parte Bellmore, 207 N.W. 

699, 189 Wls. 431. 

I 29 C.J. p 109 note 8. 

I BeasoxL for rule 

I Although object of habeas corpus 
is to set at large persons Illegally 
restrained of liberty, when it is used 
to invoke court's equity powers to 
determine custody of minor child, it 
Is not personal liberty of child but 
its welfare only that is involved, 
since infant is presumed to be in 
custody of someone during its ml- 
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§ 41 

should not give effect to, technical rules of practice, 
but should decide the case on the merits.^^ In de¬ 
termining the question of the child’s custody, the 
court has wide discretion.®^ After the court’s ju¬ 
risdiction has been invoked by habeas corpus peti¬ 
tion seeking custody of a child, the child is a ward 
of the court and its welfare lies in the hands of 
the court;®® and it has been held that the court, on 
obtaining jurisdiction of the matter, will determine 
all questions arising in respect of the right to cus¬ 
tody, care, and maintenance.®^ 

A proceeding in habeas corpus relating to the cus¬ 
tody of a child must be viewed in two aspects.®® 
In one aspect, the writ purports to afford an in¬ 


quiry into the question whether the child is unlaw¬ 
fully restrained of its liberty.®® In the other, it is 
ordinarily a means for investigating and determin¬ 
ing which of two parties has the better right to, 
and is better qualified to have the custody of, a 
child.l It is no defense that the child is not in the 
actual custody of respondent and that he does not 
know its whereabouts, where the whole record shows 
such defense to be insincere and that he is aiding 
his wife in concealing the child.® 

Limitations on use. Habeas corpus is not a prop¬ 
er proceeding in which to determine the right to 
guardianship;® to appoint^ or to remove® a guard¬ 
ian; to determine the regularity or propriety of his 


nority.— "Ex. parte Winn, 63 P.2d 198, 
48 Arlz. 529. 

Powers UTsaraUy oonstraed 
Teac.—WllUams v. Perry, Com.App.. 
68 S.W.2d 81, affirming', Civ.App., 
40 S.W.2d 929—Tunnell v. Reeves, 
Com.App., 35 S.W.2d 707, revers¬ 
ing Reeves v, Tunnell, Civ.App,, 
21 S.W.2d 866. 

Oonrts of equity may grant the 
writ of habeas corpus to determine 
controversies concerning the custody 
of infants.—Bz parte Armstrong, Or., 
128 P.2d 951—29 C.J. p 9 note 24. 
Inquiry Into cause of deteutlon. 

The supreme court had power un¬ 
der general chancery Jurisdiction to 
Intervene in Juvenile delinquency pro¬ 
ceeding on parents' application for 
a writ of habeas corpus to Inquire 
into cause of detention of child and 
for restoration of child to them.—^In 
re Boughton, 83 N.Y.S.2d 740, 263 
App.Div. 1049. 

XUegltlinalie ohild 

In habeaa ^ corpus proceeding for 
child’s custody, supreme court will 
exercise Its Jurisdiction In Interests 
of child, whether bom In or out of 
wedlock.—People ex rel. Lewlsohn v. 
Spear, 20 N.T.S.2d 249, 174 Mlsa 178. 
9t Ala.—Glenn v. Glenn, 106 So. 
226, 21 Ala.App. 148, certiorari 
granted 106 So. 228, 214 Ala. 1, 
certiorari denied Ex parte Glenn, 
106 So. 229, 214 Ala 6. 

Tex.—^Williams v. Perry, Com.App., 
68 S.W.2d 81, affirming, .Civ.App., 
40 S.W.2d 929—Wilson v. Wilson, 
Civ.App., 88 S.W.2d 1086. 
ConsuItatioiL with child 

(1) It has been held proper for 
the court to have a private Informal 
interview with the child without no¬ 
tice to counsel.—^Ex parte Leu, 216 
N.W. 384, 240 Mich. 240. 

(2) Private conference of court 
with child without objection after 
refusal to allow child to testify was 
held proper.—^Williams v. Guynes, 
Tex.ClY.App., 97 S.W.2d 988. 

fi6. D.C—Sardo v. Vlllaplano, 81 P. 
2d 255, 65 App.D.a 121. 


Ga—^McDowell v. Gould, 144 S.E. 206, 
166 Ga 670—^Abernathy v. Aber¬ 
nathy. 140 S.E. 882, 165 Ga 208— 
Woodland v. Woodland, 111 S.B. 
678, 153 Ga 202. 

Tex.—Stout V. Myers, Civ.App., 242 
S.W. 1109. 

Wyo.—^Kennlson v. Chokle, 100 P.2d 
97, 56 Wyo. 421. 

9a Tex.—Evans v. Taylor, Civ.App., 
128 S.W.2d 77. 

Bffeot of XLonsiUlt 

Once the court has acquired Juris¬ 
diction over the infant, it is not with¬ 
in the power of either or both of the 
parties to destroy or Impair such 
Jurisdiction, and a plaintiff cannot, 
by volunta^ nonsuit before the an¬ 
nouncement of the decision, render 
the court devoid of power to decide 
what is best for the Infant.—^Adams 
V. Glllls, Tex.Clv.App., 277 S.W. 724. 

97- Tex—Castleberry v. Castleberry, 
Clv.App., 120 S.W.2d 468, reversed 
on other grounds 136 S.W.2d 701, 134 
Tex 409. 

9& Kaa—In re King, 72 P. 263, 66 
Kan. 696, 97 Am.S.R. 399, 67 1..R.A. 
788. 

N.T.—^In re Boulware's Will, 258 N.T. 

S. 522, 144 Misc. 236. 

Ohaage in natnrs of prooeediag 
It has, however, also been stated 
that there are two kinds of habeas 
corpus involving an infant, one di¬ 
rected toward freeing child from Im¬ 
prisonment, other to exercise general 
equity Jurisdiction over custody of 
person of infant, and that, when ha¬ 
beas corpus petition presents case 
of unlawful restraint, nature of pro¬ 
ceeding may not be transformed into 
general equitable proceeding for mi¬ 
nor's custody by request made In re¬ 
turn.—^Bx parte Reinhardt, 292 P. 
582, 88 Mont 282. 

99. N.T.—^In re Boulware's Will, 268 
N.Y.S. 522, 144 Misc. 236. 

29 C.J. p 109 note 12. 

1. N.T.—In re Boulware's Will, su¬ 
pra. 

29 C.J. p 109 note 18. 
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2. Okl.—Ex parte Crowther, 249 P. 
166, 121 OkL 183. 

3. N.Y.—^People ex rel. Klee v. Klee, 
195 N.Y.S. 778, 202 App.Div. 692. 

Okl.—Ex parte Spurrier, 238 P. 966, 
111 Okl. 242. 

Va.—Buchanan v. Buchanan, 197 S.B. 
426, 429, 170 Va. 458, 116 A.L.R. 
688, citing Oorpns Juris. 

29 C.J. p 109 note 18. 

^ Va.—^Hayes v. Strauss, 144 S.B. 

482. 161 Va. 136. 

29 C.J. p 109 note 19. 

May appoint temporary guardian 
While power to administer habeas 
corpus as to minor's custody does 
not include power to appoint guard¬ 
ians or permanent custodians, tem¬ 
porary orders pending final action by 
probate court may be made.—Leclerc 
V. Leclerc, 165 A. 249, 85 N.H. 121, 
74 A.L.B. 1348. 

B. Mo.—Brewer v. CaiTt 127 S.W. 

685, 148 Mo.App. 193. 

Va.—^Hayes v. Strauss, 144 S.E. 432, 
161 Va. 136. 

ProoeaAlng held not one to remove 
guardian 

A mother’s habeas corpus proceed¬ 
ing to recover custody of minor child 
from one having been appointed 
guardian thereof was not an “action 
to remove a guardian," but was a 
proceeding to test legality of re¬ 
straint of child's liberty, over which 
proceeding district court had Juris¬ 
diction.—Johnson v. Best, 135 P.2d 
896. 156 Kan. 668. 

Bemoval of tutor 
The question whether the neglect 
of a husband to have certain items 
included in the inventory of his de¬ 
ceased wife’s estate is sufficient cause 
for his removal from the tutorship 
of his minor child Is not determin¬ 
able in a habeas corpus proceeding 
brought by the husband to secure 
possession of the minor from his ma¬ 
ternal relatives.—State v. Tebault, 86 
So. 320, 147 La. 889. 



39 C* J* S< 


HABEAS CORPUS 


appointment;® or to make provision for the sup¬ 
port of infants,*^ or for their education and instruc¬ 
tion in correct habits of life.® Habeas corpus can¬ 
not be used as a means of obtaining custody of a 
minor’s person, so as to compel him to work and 
pay the preexisting debt of his parent, although 
such parent may have agreed that the minor should 
thus pay his debt;® nor may it be used solely for 
the purpose of discovering the residence of the in- 
fant.i® 

Voluntary restraint. The general rule that habe¬ 
as corpus will not issue where the restraint is vol¬ 
untary, as considered supra § 10, does not apply to 
infants and the court may determine what is proper 
custody without regard to the infant’s wishes.^^ 
Thus a writ of habeas corpus for the custody of a 
minor child held by persons other than his parents 


§ 41 

will not be denied because it is not held by actual 
force but remains with respondents because of nat¬ 
ural inclination.^^ 

Pendency of other proceedings. In general, 
courts will not or should not allow habeas corpus 
for the custody of a child while another proceeding 
in which such custody will be determined is pend¬ 
ing,unless it clearly appears that a failure to al¬ 
low the writ will result in serious prejudice to the 
child’s health or morals.^^ However, the pendency 
of proceedings in which the question of the cus¬ 
tody of the child will not,^® or will not necessa- 
rily,i® be determined will not bar a proceeding by 
habeas corpus to determine custody. The mere fact 
that another tribunal might have jurisdiction over 
the custody of the child does not, where such ju¬ 
risdiction has not been invoked, warrant the court’s 


6k Cal.—^In re Chin Mee Ho, 78 P. i 
1002, 140 Cal. 263. | 

29 C.J. p 109 note 21. 

7. N.T.—Bedrlclc v. Bedrlck, 270 N. 
Y.S. 666, 151 Misc. 4, affirmed 271 
N.T.S. 949. 241 App.Div. 807. 

29 QJ. p 109 note 22. 

AmoTuit oeoeBSary 
A writ of habeas corpus Is not the 
proper proceeding: hv which to pass 
on and determine the amount due for 
care and keeping of a child.—Com¬ 
monwealth ex rel. Cummings v. Near¬ 
hoof, 16 A.2d 529, 141 Pa.Super. 681. 
Award oondltloned on support 
In habeas corpus proceeding to de¬ 
termine custody of minor children, 
court was without power to award 
alimony or to condition husband's 
right of visitation with children on 
payment for support and maintenance 
of wife and children.—^Ez parte Der- 
er, 80 N.Y.S.2d 58, 262 App.Dly. 969. 

Statute authoxlzliig habeas oorpns 
to determine custody of child does 
not authorize an order providing for 
maintenance and support.—^People ex 
rel. Klee v. Klee, 195 N.Y.S. 778, 202 
App.Div. 692. 

Order oaaaot provide for payments 
to be made by father for support of 
child, since court could only make 
such an order as a charge against 
specific property and not for person¬ 
al liability in proceeding other than 
divorce suit.—Williams v, Guynes, 
TexCiv.App., 97 S.W.2d 988. 

& D.C.—In re Poole, 9 D.C. 683, 29 
Am.H. 628. 

9. Ga.—^Kldd v. Brown, 70 S.E. 881, 
136 Ga. 86. 

10. Pa.—Commonwealth ex reL Mer¬ 
kel et al. V. Woffindln, 56 Montg. 
Co. 345. 

11. Nev.—In re Swall, 134 P. 96, 86 
Nev. 171, Ann.Cas.l916B 1016. 

29 C.J. p 23 note 74 [a]: ^ 


12. Mont—^Ex parte Reinhardt, 292 
P. 682, 88 Mont 282. 

Nev.—^In re Swall, 184 P. 96, 36 Nev. 
171, AmLCaa.l915B 1015. 

13. Cal.—Ex parte Glanoll, App., 136 
P.2d 343. 

Mo.—Bell V. Catholic Charities of St 
Louis, App., 170 S.W.2d 697. 
Conclusiveness of judgments or or¬ 
ders in other actions or proceed¬ 
ings see Infra § 46. 

Use of habeas corpus to Interfere 
with Jurisdiction of other courts 
see infra S 53. 
pending* divorce suit 

(1) Where a divorce suit Is pend¬ 
ing, It is proper for the court to or¬ 
der that the child remain with the 
person in whose custody he present¬ 
ly is until further order is made in 
the divorce proceeding.—^Tull v. Tull, 
191 A 672, 172 M<L 213, 110 AL.R. 
142. 

(2) Where an appeal Is pending in 
a divorce action, the court will leave 
the child In the position In which 
it was when the appeal was taken. 
If the record discloses no condition 
Inapplicable to the welfare of the 
child.—State v. Superior Court of 
Yakima County, 183 P. 63, 108 Wash. 
16. 

(3) However, it has been held that 
the pendency of divorce proceedings 
between the parents does not bar 
habeas corpus proceedings for the 
custody of a child as against third 
persons who were not parties to the 
divorce proceeding.—^In re Kaelema- 
kule, 32 Hawaii 731. 

Pending separation suit 

(1) One spouse cannot obtain per¬ 
manent custody of children, issue of 
marriage, by habeas corpus, during 
pendency of separation suit wherein 
custody of children is In Issue.— 
State ex rel. Aucoin v. Aucoln, 139 
So. 646, 174 La. 7. 
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(2) Question whether children In 
good faith sent from state by mother 
should be brought back by habeas 
corpus should await decision of pend¬ 
ing separation suit.—Tate v. Tate, 
113 So. 870, 163 La. 1047. 

Pending guardianship proceeding 

(1) The rule stated in the text ap¬ 
plies to guardianship proceedings.— 
Ex parte Glanoll, Cal.App., 136 P.2d 
843. 

(2) However, the fact that one 

having the custody of an infant has, 
in anticipation of the issuance of a 
writ of habeas corpus, applied for 
letters of guardianship Is no reason 
for denying a parent a hearing on 
the Question whether or not the cus¬ 
tody of the child Is being unlawfully 
withheld from him.—^Rlng v. Wein¬ 
man, 43 S.E. 47, 116 798. 

14b Pending divorce suit 

Mo.—^In re Delano, 37 Mo.App. 186. 

13k Mo.—Bell V. Catholic Charities 

of St. Louis, App., 170 S.W.2d 697. 

IGL N.Y.—^People ex reL Rich v. 

Lackey, 248 N.Y.S. 661, 139 Mlsc. 

42. 

Proceeding for appointment of guard, 
ion 

The pendency of a proceeding for 
the appointment of a guardian Is no 
bar to habeas corpus proceedings for 
the custody of the child, since guard¬ 
ianship of the person does not al¬ 
ways, under all conditions, give abso¬ 
lute right to the custody of the child. 
—^People ex rel. Rich v. Lackey. 248 
N.Y.S. 561, 139 Mlsc. 42. 

Action for annulment of marriage 
is not bar to habeas corpus proceed¬ 
ing by husband against wife to deter¬ 
mine custody of child.—^People ex 
rel. McCanliss v. McCanllss, 176 N.E. 
129, 255 N.Y. 466, 82 A.L.R. 1141, re¬ 
versing 246 N.Y.S. 119, 230 App.Div. 
863. 
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denial of the writ to determine the child's custo- 

dy.l7 

Proceeding based on illegal restraint Habeas 
corpus is, of course, available for the release of in¬ 
fants illegally restrained.^® However, where the 
writ of habeas corpus is sought to discharge an 
infant from illegal restraint by a juvenile court or 
officer, it is not a proper remedy where some other 
remedy is available to the petitioner and, except 
in special circumstances,®® habeas corpus will not be 
allowed where an appeal lies from the judgment or¬ 
dering the restraint of the infant.®! Moreover, ha¬ 
beas corpus for release of an infant from illegal 
restraint will not lie where, because of the release 
of the infant before the return on the writ, the 
question has become moot.®® 

Where the case is one based on illegal restraint, 
the only proper subject of inquiry is whether the 
child was unlawfully restrained, and not who is 
entitled to custody.®® Where one not entitled to the 
custody of the child refuses to permit the parents 
to exercise parental authority to enforce a return, 
habeas corpus may issue, even though against the 


child’s wishes, and even though the one having cus¬ 
tody denies such restraint.®^ 

What lorn governs. The law of the state in which 
the child is domiciled at the time of the inquiry is 
controlling.®® 

b. Oonsiderations Affecting Ciurtody 

In accordance with rules governing the determlna. 
tion of custody of children generally, the paramount con. 
sideratlon la the welfare and Interest of the child. There 
are many other considerations, Including the natural right 
of the parent to custody, the fitness of the claimants, 
and the preference of the child. 

The general rules as to the right to the custody 
of infants and the determination of conflicting 
claims thereto are set out, in connection with the 
general consideration of the rights of persons in 
particular relationships, in other titles of this work, 
such as Bastards § 17, Guardian and Ward §§ 56, 
57, the C.J.S. title Infants §§ 7, 8, also 31 C.J. p 
990 note 90-p 993 note 39, and the C.J.S. title Par¬ 
ent and Child §§ 5-13, also 46 C.J. p 1223 note 68- 
p 1256 note 84. The paramount considerations and 
issues in habeas corpus proceedings involving the 
custody of a minor child are the welfare and inter¬ 
est of the infant.®® However, while being guided 


17- Hawaii—^In re Kaelemakule, 32 
Hawaii 731. 

1& Pa.—^U, a. ▼. Juvenile Court, 26 
Fa.DiBt 780. 

TeclmloalJy Ul sheriff’s possesBloii 
However, remedy of habeas corpus 
was held not available to determine 
custody of child not under Illegal 
restraint, but technically In posses¬ 
sion of sheriff.—Carroll v. Carroll, 
155 S.m 271, 168 S.a 162. 
la Cal.—parte Jones, 93 P.2d 
186, 84 Cal.App.2d 77. 

Mo.—In re Campbell, 19 S.W.2d 752, 
323 Mo. 757. 

H.a—In re Coston, 122 3.B. 183, 187 
N.a 609. 

SO, STo notioe to parents or oppor¬ 
tunity to appeal 

The rule that appellate functions 
cannot be Impinged by writ of her 
beaa corpus was held not to apply to 
application of child, committed for 
delinquency, without notice to par¬ 
ents or opportunity to prepare for 
appeal —Wr parte Tomlin, 298 B.W. 
902, 107 Tez.Cr. 643. 

21. CaL—parte Jones, 93 P.2d 
185, 84 CalJlLpp.2d 77. 

Mo.—^In re Campbell, 19 B.W.2d 762, 
328 Mo. 757. 

Tex.—parte Meggs, 269 S.W. 790, 
99 Tez.Cr. 391. 

“The writ of habeas corpus Is not 
ordinarily allowed as a substitute 
for an appeal, and where on appeal 
lies, such course should be pursued." 
—^In re Coston, 122 S.E. 188, 186, 187 
N.a 509. 


22. Cal.—^Bx parte Herrera, App., 137 
P.2d 82. 

23. Mont.—^Bx parte Reinhardt, 292 
P. 682, 88 Mont. 282. 

Exlstaxioe and validity of process 

by which the infant is detained are 
the only subjects of inquiry, and 
prisoner has burden of Impeaching 
process, valid on its face.—People 
ex rel. Silas v. Pugh, 242 N.Y.S. 326, 
186 Mlsc. 647. 

24. Mont.—^Ez parte Reinhardt, 292 
P. 682, 88 Mont. 282. 

26. Wife having indspendeaLt domi. 
die 

The law of California in no way 
controls the rights of the parties In 
habeas corpus for custody of plain¬ 
tiff's child, although he and his wife 
resided there while they were living 
together, and when the child was 
bom, the wife for fault of his, which 
gave her sufficient legal reason, hav¬ 
ing left him, taking the child, and 
established an Independent domicile 
for herself and child In Oregon, 
where she remained until her death, 
and where tlie child still remains.— 
Ex parte Bryant, 210 P. 464, 106 Or. 
369. 

26. Ala.—Berry v. Berry, 122 So. 616, 
219 Ala. 403. 

Cal.—^Ex parte McDaniel, 265 P. 884, 
90 Cal.App. 307—Ex parte GlUe, 
224 P. 784, 66 Cal.App. 617. 

Pla,—State ex reL Weaver v. Ham- 
ans, 169 So. 81, 118 Ela. 280. 

Gku—^Abernathy v. Abernathy, 140 S. 
B. 382, 165 Ga, 208—Woodland v. 
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Woodland, 111 S.B. 673, 163 Ga. 

202 . 

Ill,—^People v. Schaedel, 250 Ill.App. 
409, affirmed 173 N.B. 172, 340 Ill. 
660. 

Ind.—Mesmer v. Bgland, 151 N.B, 
826, 197 Ind. 700—^Addlnton v. Bet¬ 
ter, 134 N.E. 888, 192 Ind. 268. 
Iowa—^Pletroskl v. Wilcox, 190 N. 
W. 874—Knochemus v. King, 188 
N.W. 967, 193 Iowa 1282. 

N.T.—People ex rel. Glendenlng v. 
Glendenlng, 19 N.T.S.2d 693, 269f 
App.Dlv. 384—In re Boul ware’s 
Will, 268 N.Y.S. 622, 144 Misc. 236. 
Pa—Commonwealth ex rel. Piper v. 
Bdberg, 28 A2d 460, 160 PaSuper. 
378, reversed on other grounds 31 
A2d 84, 346 Pa 512—Common¬ 
wealth V. Miller, 84 PaSuper. 406 
—Commonwealth v. Faxsteln, 84 
Pa. Super. 248—Commonwealth v. 
Kane, 30 DeLCo. 431—In re Robert¬ 
son, 62 Dauph.Co. 117. 

Tex.—^Hilliard v. Watson, Clv.App., 
170 S.W.2d 810, error refused— 
York V. Holt, Clv.App., 144 S.W. 
2d 416—Wilson v. Wilson, Clv.App., 
88 S.W.2d 1086. 

Utah.—^Kurtz v. Christensen, 209 P. 
340, 61 Utah 1. 

Va—Buchanan v. Buchanan, 197 S. 

B. 426, 170 Va. 468, 116 AL.R. 688. 
What oonstltates ”welfara of child” 
“The large consideration Is the 
welfare of the child. This does not 
mean that a child will be taken from 
humble surroundings and given to 
those In affluent circumstances upon 
the theory that its welfare will be 
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by such accepted principles, the court must always 
carefully examine into the peculiar and special 
facts and surroundings in each case.27 

It has been held that the natural right of the par¬ 
ent is an important consideration and that, in the 
absence of special circumstances, the child should 
be awarded to the parent as against more distant 
relatives or third persons.^^ However, the legal 
right of the parent is secondary to the best inter¬ 
est of the child, and such right will not be enforced 


where it is not advantageous to the child,^ although 
it has also been held that in the absence of a find¬ 
ing that the parent is unfit to have custody, the mere 
fact that it is not to the best interest of the child 
to be in his parents’ custody is not controlling.^® 

It has been held that, other things being equal, 
custody should be awarded to the father as against 
the mother or third persons,®^ although, where the 
child is of tender years, custody will ordinarily be 
awarded to the mother 2 but it has also been held. 


promoted. Nothing of the kind Is 
meant, nor would a benefit necessari¬ 
ly or naturally be the result of such 
change of custody."—State v. Mason, 
229 K.W. 582. 179 Minn. 472. 
Agreement between parents not ooxu 
trolling 

Pa.—Commonwealth v. Manning, 89 
Pa Super. 801. 

Conflicting adoptions 
In habeas corpus by persons adopt¬ 
ing a child In another state, in which 
the child’s father lived at the time 
of his death, to obtain the child's 
custody from persons adopting him 
In Louisiana., the welfare of the child 
must be the predominant considera¬ 
tion.—State ez reL Hhmer v. Karpe, | 
92 So. 124, 151 La. 685. 

Elements Involved j 

In habeas corpus proceeding in-1 
volving custody of child, court must 
consider. In light of age of child, its | 
past and future, the proposed home,! 
its entire surroundings, the temporal 
al welfare of the child, as to food,| 
clothing, discipline, and, if of tender j 
years, careful nursing when required, 
and medical attention, and court 
must then consider Its spiritual and 
religious care and upbringing and 
whether It will have loving care, with 
understanding and affection.—^Ez 
parte Elaufmann, 299 N.W. 617, 140 
Neb. 299. 

S7. S.C.—^Watson v. Watson, 182 S. 

m 89, 184 S.C. 147. 
sa Cal.—Ez parte Gllle, 224 P. 784, 
66 CaLApp. 617. 

Ga.—^Bond v. Norwood, 24 S.E.2d 289 
—Poss v. Clark, 128 S.E. 878, 168 
Ga. 602. 

Hawaii.—In re Herllhy, 88 Hawaii 
106. 

Kan.—^Smlth v. Scheuerman, 299 P. 
616, 188 Kan. 848. 

Mich.—Chevlln v. Tamer, 264 N.W. 

860, 274 Mich. 249. 

Minn.—State v. Markson, 244 N.W. 

687, 187 Minn. 176. 

Mo.—^Ware v. Muench, App., 89 S. 
W.2d 707. 

N.J.—Ez parte Malley, 26 A.2d 680, 
131 N.J.Eq. 404. 

Or.—Ez parte Bryant, 210 P. 464, 
106 Or. 369. 

Pa.—Commonwealth ez rel. Piper v. 
Edberg, 28 A.2d 460, 150 Pa.Super. 
878, reversed on other grounds 81 


A.2d 84, 846 Pa. 612—^In re Habeas 
Corpus for McGk)wan, 32 Luz.Leg. 
Keg. 92—Commonwealth v. Shipp, 
86 Plttsb.Leg.J. 49—^Plper v. Bd- 
berg, 24 West Co. 11. 

Utah.—^Kurtz v. Christensen, 209 P. 
340, 61 Utah 1. 

Va—^Buchanan v. Buchanan, 197 S. 

R 426, 170 Va 468. 116 A.L.K. 688. 
Bight In nature of trust 
The parent’s legal right to domin¬ 
ion over the child Is in the nature of 
a trust of which the child is the 
beneficiary; and, when the parent 
fails to perform the duties and obli¬ 
gations which that trust imposes, 
the legal dominion is forfeited.— 
Knochemus v. King, 188 N.W. 967, 
193 Iowa 1282. 

Parental guardianship not asslgruable 
Parental guardianship by nature 
and for nurture is not assignable, 
but transfer by legal adoption Is a 
statutory ezceptlon.—Ez parte 
Judge, 116 A. 720, 91 N.J.Eq. 396. 

As against grandmother 
Pa.—Commonwealth v. Shipp, 86 
Plttsb.Leg.J. 49. 

Xu attack on adoption proceeding 
the fitness of the parent cannot be 
considered, since as natural guardian 
she Is entitled to care and custody 
unless that right has been cut off 
by the decree of adoption.—^Kochford 
V. BaUey, 17 S.W.2d 941, 822 Mo. 1166. 

29. Ala.—Berry v. Berry, 122 So. 

616, 219 Ala. 403. 

Cal.—^Ez parte GlUe, 224 P. 784, 66 
Cal.App. 617. 

Fla.—Witt V, Burford, 98 So. 186, 84 
Fla. 201. 

Ind.—Addington v. Better, 134 N.E. 
888, 192 Ind. 268. 

Neb.—^Ez parte Kaufznann, 299 N.W. 

617, 140 Neb. 299. 

N.Y.—^People ez reL Strohsahl v. 
Strohsahl, 222 N.Y.S. 319, 221 App. 
Dlv. 86—In re Cohen’s Adoption, 
279 N.Y.S. 427, 165 Mlsc. 202. 

Pa.—Commonwealth v, Fazsteln, 84 
Pa.Super.Ct 243—Commonwealth 

ez reL Zeird v. Kobinshaw, 8 Pa. 
Diet & Co. 117, 22 Sch.Leg.Kec. 
204—Commonwealth v. Kane, 80 
Del.Co. 481—Commonwealth v. 

Donaducy, 23 Erie Co. 410—^Piper 
I V. Edberg, 24 WestCo. 11. 

I Tez.—^Duckworth v. Thompson, Civ. 
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App., 22 S.W.2d 628, affirmed. Com. 
App., 37 S.W.2d 781. 

Utah.—^Kurtz v. Christensen, 209 P. 
340, 61 Utah 1. 

"As it affects the custody of In¬ 
fants, the writ of habeas corpus rests 
on the assumption of a right In the 
state, paramount to any parental or 
other claim, to dispose of such chil¬ 
dren as their best Interests require. 
The legal rights of a parent are very 
gravely considered, but are not en¬ 
forced to the disadvantage of the 
child.’’ 

Iowa.—^Allender v. Selders, 291 N.W. 

176, 179, 227 Iowa 1324. 

Tenn.—State v. West, 201 S.W. 743, 
744, 189 Tenn. 522, Ann.Ca8.1918I> 
749. 

Claims of parents not determined 

In habeas corpus proceeding by 
putative fkther against mother of 
Illegitimate child for custody thereof, 
supreme court need not determine 
parents* respective claims or com¬ 
pose their differences, but should 
judge child’s paramount Interest on 
fundamental equitable principles in 
ezerclse of paternal Jurisdiction as 
guardian of all Infants and as wise 
and affectionate parent would act for 
child’s good In particular case.—Peo¬ 
ple ez rel. Lewlsohn v. Spear, 20 N. 
Y.S.2d 249, 174 Mlsc. 178. 

sa Idaho.—Schiller v. Douglas, 285 
P. 1021, 48 Idaho 803. 

Mere matezlal advantage 
If, in a contest between a parent 
and a stranger In possession for the 
custody of an infant of tender years, 
there Is equality as to character, 
condition, habits, and surroundings 
of claimants, the natural right will 
prevail and mere material advantage 
to the child will not count against 
the Inherent right—^Ez parte Judge,. 
116 A. 720, 91 N.J.Eq. 396. 

31. Ark.—Johnson v. Borders, 244 S. 
W. 30, 166 Ark. 218. 

Fla.—^McCann v. Proskauer, 112 So. 
621, 93 Fla. 888. 

32. Ga.—Woodland v. Woodland, 111. 
S.E. 678, 153 Ga. 202. 

IlL—^People V. Gaddis, 240 Ill.App. 
608. 

Pa.—Commonwealth ez rel. Stark v.. 
Stark, 94 Pa. Super. 86. 
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under statute to that effect, that the rights of the 
father and mother to custody are equal.^^ 

Where the rights of natural parents are not in¬ 
volved, third persons, who are in loco parentis of 
the children, are, in the absence of disqualifying 
circumstances, entitled to their custody.3^ 

Fitness of claimants. The fitness of the persons 
claiming custody is a matter to be considered.^^ 
However, while the court has broad powers of in¬ 
quiry as to the character and qualifications of those 
seeking custody of an infant, it is glided in the ex¬ 


ercise of its discretionary powers by rules of law.^tt 
Thus the court cannot refuse an application for cus¬ 
tody of an infant by a person who has the legal 
right to the custody, if applicant is a fit person.S7 
If neither parent is a proper party to have custody 
of the chili the child may be put in the charge of 
a third person.®* One who has or claims no legal 
right to the custody of a minor may not raise the 
question of the parent’s fitness in a habeas corpus 
proceeding brought by the parent.®® 

The financial and material benefits to the child are 
a matter to be considered and may be controlling.'*® 


Oustody fox part of tlmo 

On appeal In habeas corpus pro¬ 
ceedings to determine the custody of 
four children claimed by parents not 
divorced, but separated, both of 
whom were suitable and capable. It 
was held that the father was entitled 
to the custody by reason of his duty 
to support, but that the Interest of 
the three younger children would be 
best served by permitting them to 
spend from June to September with 
their mother on her giving bond not 
to take them out of the state, the fa¬ 
ther being required to pay for their 
transportation and reasonable board, 
either party being entitled to visit 
them at any time.—Clegg v. Clegg, 
118 S.E. 824, 186 N.a 28. 

33. Or.—Ex parte Bryant, 210 P. 

454, 106 Or. 359. 

34. GnuLdparents 

Where the mother of children was 
nn inmate of a hospital for Insane 
and father’s whereabouts were un¬ 
known, grandparents* application for 
writ of habeas corpus to obtain cus- 
-tody of children should be Investi¬ 
gated by supreme court without re¬ 
gard to appointment of a general 
guardian, since grandparents were In 
’loco parentis” and entitled to cus¬ 
tody of children if shown to be prop¬ 
er persons able and willing to sup¬ 
port them.—^Application of Chapin, 
35 N.Y.S.2d 802, 264 App.Div. 172. 
•35. Cal.—Ex parte McDaniel, 266 P. 

884, 90 CaLApp. 307. 

Idaho.—^Duryea v. Duryea, 269 P. 

987, 46 Idaho 512. 

Matters inquired Into 

Plaintiffs’ general character, home 
life, and surroundings, and ability to 
furnish advantages consistent with 
infant’s best Interest, are subjects 
of Inquiry In habeas corpus proceed¬ 
ing for possession of child.—Johnson 
V. Smith, 176 N.B. 706, 203 Ind. 214. 
.Duty to xaise qnestioiL of Htness 

It was duty of Infant children's 
custodians or next friends, after 
mother’s death, to raise question of 
father’s fitness for their custody In 
habeas corpus proceeding by him, 
■although provision of mother's will, 
.giving them custody of children, was 


Invalid.—In re Boulware’s Will, 258 
N.Y.S. 622, 144 Mlsc. 235. 

Idfe expeotaaoy as factor 

In habeas corpus proceedings by a 
grandfather against cousins of a 
child to gain possession of It, where 
respondents are people of good 
standing in the community and are 
fit to have the custody of the child 
and would provide It with a good 
home and a good education and 
would probably live until the child 
became of legal age, grrantlng the 
custody of the child to them in pref¬ 
erence to Its grandfather, a man sev¬ 
enty-five years of age, who would 
probably not live until the child 
reached Its majority, was not error. 

■—Stout V. Myers, Tex.Civ.App., 242 
S.W. 1109. 

Claiitnant held siot uilLt 

(1) Where a boy's father obtained 
a divorce and remarried In perfect 
good faith, the alleged nullity of the 
divorce Is Immaterial In a habeas 
corpus proceeding Involving the fa¬ 
ther’s fitness to have the custody of 
a boy.—State ex rel. Shutt v. Shutt, 
92 So. 865. 152 La. 218. 

(2) Remarriage of a mother In 
Tennessee, closely following a di¬ 
vorce In Oklahoma and before the ex¬ 
piration of six months, during which 
time no valid marriage could have 
been entered Into In Oklahoma, was 
held not to constitute such a breach 
of good morals or of public policy 
as to brand her with unfitness for 
the care and custody of her four- 
year-old child.—Green v. McDowell, 
242 S.W. 168, 210 Mo.App. 617. 

(3) Where the father was about 
thirty years old, had a good position, 
had purchased a good home near a 
school, was abundantly able proper¬ 
ly to care for his three-year-old 
child, and both the father and the 
child's stepmother, shown to be high¬ 
ly respectable people, desired the 
custody of the child, and where the 
child's maternal grandparents, with 
whom the child had been living since 
the mother's death, had sought to 
adopt the child by fraudulent repre¬ 
sentations that the father had aban¬ 
doned It, and there was evidence that 
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the child was not at all times proper¬ 
ly cared for, and that the grand¬ 
parents had given the child Intoxi¬ 
cating liquor, the court properly 
awarded the custody of the child to 
the father.—^Pietroskl v. WilCox, 
Iowa, 190 N.W. 374. 

(4) In determining fitness, the 
marriage, pending the proceedings, 
of the mother of an Illegitimate child 
to the father may be attributed to 
her desire to remove the stigma of 
Illegitimacy from the child, and may 
be considered as a sign of good faith. 
—People V. Welghtman, 246 IlLApp. 
394. 

(6) The baptism of the child pend¬ 
ing the proceeding will not be re¬ 
garded as contrary to the control of 
the court over the matter and will 
not affect the determination.—^Peo¬ 
ple V. Welghtman, supra. 

Claimant held nnltt 
In view of shown previous Immor¬ 
al conduct of the father, now having 
no home of his own, but living with 
aunts and uncle, and his abandon¬ 
ment of claim to custody of his 
child, and his delay in seeking to re¬ 
gain It, In the absence of clear and 
satisfactory proof, not only of his 
present moral character but of set¬ 
tled habits that would afford a good 
example for his minor child, he 
should not be awarded Its custody 
where the child was left by the de¬ 
ceased mother with her sister, who 
was well fitted and able properly to 
care for It.—^Bx parte Bryant, 210 P. 
454, 106 Or. 359. 

33. Or.—^Ex parte .Armstrong, 128 
P.2d 961—In re Henkle, 66 P.2d 
343. 153 Or. 337. 

37. Or.—^Ex parte Armstrong, 128 
P.2d 961—In re Henkle, 56 P.2d 
343, 153 Or. 337. 

38. Pa.—Commonwealth v. Miller, 
84 PaSuper. 409. 

39. Mont.—^Ex parte Reinhardt, 292 
P. 682, 88 Mont. 282. 

40. Pa.—In re Habeas Corpus for 
McGowan, 32 Luz.Leg.Reg. 92. 

Tex.—^Hale v. Berger, Clv.App., 242 
S.W. 838. 
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Preference of child. The court should consult 
the wishes of the child, where the child is sufficient¬ 
ly mature in mind to form a judgment and oth¬ 
er conditions being equal, the wishes of the child 
may well be the controlling consideration.^^ How¬ 
ever, the child’s preference is not controlling where 
the child is immature.^® 

Prior relinquishment of custody. The fact that a 
parent has relinquished custody of the child to an¬ 
other is a factor to be considered and may warrant 
a refusal subsequently to give custody to such par- 
ent.^^ However, the court may disregard such 
agreement and determine in what manner the child^s 
best welfare would be served;^® and it has been 
held that such an agreement is not binding on the 
parent who may revoke his consent.^® Where or¬ 
phans had been placed in the custody of court au¬ 
thorities with the written consent of the petitioner, 
the court will not take consideration of the fact 


that the petitioner had been under a misapprehen¬ 
sion as to the nature of the instrument he had 
signed.^7 

Past care of child. The fact that the child has 
been well cared for over a long period and has be¬ 
come attached to the environment may warrant giv¬ 
ing custody of the child to the person who has so 
cared for it, even as against the parent;^® but the 
parent’s right will not be denied unless the foster 
alliance was protracted, and acquiesced in in a spirit 
of abandonment, and a severance will be disadvan¬ 
tageous to the child.^® In determining the custody 
of the child, the court is not bound to respect the 
mother’s possession of the child, where such posses¬ 
sion was obtained by unlawful means.®® 

Religious beliefs. In general, the court should 
try to place the child in the care and custody of 
persons having the same religious belief as the par¬ 
ents of the child.®^ 


Facts lield ooxLtroUlnff 

(1) Where the sister of a boy’s fa¬ 
ther. to whom the father confided his 
custody In his lifetime, and also by 
bill, was married to one of the lead¬ 
ing dentists of a city, who was a 
man of wealth, and they had no chil¬ 
dren of their own. and were sending 
the boy to school, and were attached 
to him. while the present financial 
ability of the mother’s sister to pro¬ 
vide for the child, or her husband’s 
financial standing or employment, or 
whether they had any children, was 
not shown, the custody of the child 
should not be taken from the father’s 
sister and given to the mother’s sis¬ 
ter.—State ez rel. Hamer v. Karpe, 
92 So. 124, 151 La. 685. 

(2) Where a child was siz years 
old, one of nine living children, the 
oldest being eleven years old. the 
father being a blind pauper, and the 
mother without means of support, 
although hardworking, and the entire 
family depended on her labor and 
charity, and all eleven of the family 
lived crowded together in a small 
one-room cabin, the custody of such 
child would, on habeas corpus by the 
mother, be awarded, not to her, but 
to defendant, to whom the mother 
had given the child some months pri¬ 
or to the habeas corpus proceeding, 
and with whom the child had a good 
home, the defendant and her husband 
having no children and being Indus¬ 
trious and prosperous.—Lindsey v. 
Brown, 93 So. 209, 18 Ala.App. 568. 

41. Iowa.—^Knochemus v. King, 188 

N.W. 967, 193 Iowa 1282. 

42. Iowa.—^Knochemus v. King, su¬ 
pra. 

SCtatnte of foreign state in which 
custody was originally determined, 
that children at a certain age must 
be allowed to choose for themselves 


which parent they prefer to live with, 
unless the parent Is unfit to have 
custody, will be given effect.—^Peo¬ 
ple V. Schaedel. 250 IlLApp. 409, af¬ 
firmed 178 N.B. 172, 340 Ill. 660. 

43. Child not familiar with father 
Desire of eight-year-old child to 

remain with mother Is not control¬ 
ling in habeas corpus for custody, 
where child had no opportunity to 
know father.—^People v. Sllve, 260 IlL 
App. 601. 

44. Iowa.—^Knochemus v. King, 188 
N.W. 957, 193 Iowa 1282. 

Welfare of child controls 
If the assertion or the recognition 
of a claim of a mother to the custody 
of her bastard child, which she vol¬ 
untarily placed with another, in¬ 
volves a doubtful result as to the 
future happiness and welfare of the 
child, the doubt must be resolved 
against the mother.—Knochemus v. 
King, supra. 

Agreement h41d to show reUnqnlsh- 
ment 

By terms of separation agreement, 
although It made some provision for 
support of the wife and child, it was 
held that the husband intended vol¬ 
untarily to relinquish his right to 
custody and control of the child, and 
to renounce his parental authority 
over It, and to evade and relieve him¬ 
self from all responsibility and duty 
to it.—Bz parte Bryant, 210 P. 464, 
106 Or. 869. 

Adoption by foster parents 
On habeas corpus by natural par¬ 
ents who relinquished custody, fact 
that foster parents adopted child in 
manner prescribed by law was evi¬ 
dence of good faith.—^Davis v. Sears, 
Tez.Com.App., 36 S.W.2d 99. revers¬ 
ing Sears v. Davis. Clv.App., 19 S. 
W.2d 169. 


45. Pa.—Commonwealth ez rel. Piper 
V. Bdberg. 28 A.2d 460, 150 Pa. 
Super. 378, reversed on other 
grounds 31 A.2d 84, 346 Pa. 512. 

46. Fla.—State v. Bollinger. 101 So. 
282, 88 Fla. 123. 

47. Cal.—^Bz parte Jones, 93 P.2d 
186, 84 Cal.App.2d 77. 

48. Ala.—^Findley v. Jones. 107 So. 
840, 214 Ala. 826. 

Fla.—^Fielding v. Hlghsmith, 13 So. 
2d 208—State ez rel. Watland v. 
Hurley, 188 So. 771, 137 Fla. 488— 
Witt V. Burford, 93 So. 186, 84 Fla. 
201 . 

Iowa.—^Knochemus v. King. 188 N.W. 
957, 193 Iowa 1282—State v. Ben- 
ning, 187 N.W. 435, 198 Iowa 662. 
Neb.—^Bz parte BAufmann, 299 N.W. 
617, 140 Neb. 299. 

N.T.—Wainman v. Richardson, 196 
N.Y.S. 262, 119 Mlsc. 363. 

Utah.-*—^Kurtz v. Christensen, 209 P. 

340, 61 Utah 1. 

Adoption without consent 
However, in mother's habeas cor- 
pus action to obtain custody of her 
child adopted by another person, 
where court could have found from 
files and records In adoption proceed¬ 
ings Introduced In evidence that 
mother had not given her written 
consent to adoption of child and had 
had neither actual nor constructive 
notice of adoption proceedings, court, 
in awarding custody to mother, prop¬ 
erly refused to consider child's wel¬ 
fare.—State ez reL Renner v. Alford, 
122 S.W.2d 906, 348 Mo. 676. 

40, N.J.—Bz parte Judge. 116 A. 

720, 91 N.J.Bq. 396. 

50; N.T.—^People ez rel. Pickle v. 
Pickle, 218 N.Y.S. 70. 215 App.Dlv. 
38. 

5L Statute held not applicable 
A statute embodying the rule stat- 
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Intention to remove child from state. The fact 
that the child will be removed from the state by 
the one in whose custody he is placed is not ordi¬ 
narily material but it may be controlling fact 
where it would take the child from contact with 
his mother and other children.63 

c. Evidence 

Rules governing presumptions and burden of proof, 
and the admissibility and sufficiency of evidence, In civil 
cases generally apply to habeas corpus proceedings to de- 
termlne the custody of an infant. 

In determining the custody of children on habeas 
corpus proceedings, the court should consider the 
evidence,unless the petition alleges facts which 
show affirmatively as a matter of law that one of 
the parties is entitled to custody.^s However, 
where the case is submitted on the pleadings, dis¬ 
puted facts cannot be considered.® 6 

Presumptions and burden of proof. Rules gov¬ 
erning presumptions^^ and the burden of proof®® 
in civil cases generally apply in habeas corpus pro¬ 
ceedings to determine the custody of an infant 


Since a parent has the natural right to the custody 
of his child, as considered supra subdivision b of 
this section, and since it is presumed that a parent 
will not willingly forfeit or surrender such right,®® 
the adverse party has the burden of proving that 
the rights of parents have been forfeited or sur¬ 
rendered or otherwise lost;®® and, since there is a 
legal presumption that the best interests of the child 
will be subserved by awarding custody to its parent 
or parents,®^ the burden of proving the contrary is 
on the person who seeks to withhold or remove the 
child from its parents.®® When the rights of par¬ 
ents are not involved, one who stands in loco paren¬ 
tis is entitled to the presumption that the child’s 
welfare would best be served in his custody, and 
such person does not have the burden of proving 
that he is fit to rear the minor.®® 

Admissibility, While the court may, in proceed¬ 
ings to determine the custody of a child, allow a 
wider scope in the admission of facts and circum¬ 
stances than would ordinarily be permitted, ®4 such 
practice does not abrogate the usual rules govern¬ 
ing the admissibility of evidence in civil cases gen¬ 
erally,®® which are applicable to such proceedings.®® 


ed In the text with regard to de¬ 
pendent and delinquent children in 
proceedings before the JuvenUe court 
lias been held not to apply to habeas 
corpus cases.—Commonwealth v. 
Miller. 84 Fa.Super. 409. 

^ Ga.—Chapin v. Cummings, 12 S. 

E.2d 312, 191 Oa. 408. 
m. —^People V. Sllve, 260 Ill.App. 601. 
5S. Pa.—In re Habeas Corpus for 
McGowan, 82 Luz.Leg.Reg. 92. 

Pa.—Commonwealth ex rel. 
Manning v. Manning, 89 Pa.Super. 
301. 

B5. Ga.—^McDowell v. Gould, 144 S. 

E. 206, 166 Ga. 670. 

68. Mo.—Jack v. Jack, 243 S.W. 314, 
295 Mo. 128. 

67. Okl.—Ex parte Spurrier, 238 P. 

956, 111 Okl. 242. 

Uatters presumed 

(1) An order appointing a guard¬ 
ian for an infant Is presumed to be 
valid in a subsequent habeas corpus 
proceeding.—Ex parte Spurrier, 288 
P. 956, 960. Ill Okl. 242, quoting 
Corpus Juris—29 C.J. p 114 note 61. 

(2) The residence in the same 
state of the mother and child raises 
a presumption that the mother Is In 
rightful possession of the child.—^Ex 
parte Inman, 89 P.2d 421, 82 Cal.App. 
2d 130—^Ex parte Dowell, 41 P.2d 596. 
4 Cal.App.2d 688. 

• (3) Financial ability of mother to 
support child in- household of her 
second l^usband was presumed where 
it was undisputed that child was re¬ 
ceiving ample support at home of 


mother and stepfather.—Common¬ 
wealth ex rel. Thompson v. Yamell, 
169 A. 370, 313 Pa. 244, reversing 164 
A. 831, 108 Pa.Super. 417. 

(4) Where deputy of county pro¬ 
bation referee had no authority to 
administer oaths, court must pre¬ 
sume that witnesses interviewed by 
deputy. Investigating question of 
children’s custody, were not sworn. 
—^Ex parte Flannery. 274 P. 396, 96 
Cal.App. 510. 

58. Proof of Invalidity of Judgment 
Petitioners, seeking custody of 

child by writ of habeas corpus on 
ground that Judgment awarding cus¬ 
tody of child to another was invalid, 
had burden to prove invalidity of 
Judgment—Ex parte Fichtel, 84 S.W. 
2d 977, 229 Mo.App. 847. 

59. S.C.—Watson v. Watson, 132 S. 
E. 39, 134 S.C. 147. 

Stated negatively, a parent will not 
be presumed to have permanently 
surrendered his child to another.— 
State V. Cline, 107 So. 446, 91 Fla. 
300. 

ea Idaho.—Schiller v. Douglas, 285 
P. 1021, 48 Idaho 808. 

Okl.—^Hedtke v. Kukuk, 220 P. 616, 
93 OkL 264. 

S.C.—Watson v. Watson, 132 S.E. 39, 
184 S.C. 147. 

Tex.—Castro v. Castellanos, Com. 
App., 294 S.W. 525, reversing Cas¬ 
tellanos V. Castro, Civ.App., 289 S. 
W. 104. 

61. Ala—Morris v. Morris, 96 So. 
874, 19 AlaApp. 216. 
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Mo.—^Ex parte Archer, App., 253 S.W. 
1095. 

Tex.—Taylor v. McGee, Civ.App., 254 
S.W. 156. 

Utah.—Sherry v. Doyle, 249 P. 260, 
68 Utah 74, 48 A.L.R. 131. 

68. Okl.—Hedtke v. Eukuk, 220 P. 

615, 93 Okl. 264. 

Pa.—^In re Habeas Corpus of Brislin, 
36 Luz.Leg.Reg. 860. 

Tex.—Taylor v. McGee, Civ.App., 254 
S.W. 156—^Hale v. Berger, Civ. 
App., 242 S.W. 338. 

63. Tex.—Rayon v. Landry, Civ. 
App., 289 S.W, 746—Stout v. My¬ 
ers, Civ.App., 242 S.W. 1109. 

64. Conn.—^Hogewoning v. Hoge- 
woning, 167 A. 813, 117 Conn. 264. 

65. Conn.—^Hogewoning v. Hoge- 
woning, supra. 

66. Okl.—Hedtke v. Kukuk, 220 P. 

616, 93 Okl. 264. 

Evidence held admissible 

(1) Any evidence tending to shed 
light on the question of what is 
best for the child’s interest should 
be considered, even though the facts 
established thereby were not plead¬ 
ed.—Tunnell v. Reeves, Tex.Com. 
App., 36 S.W. 2d 707, reversing 
Reeves v. Tunnell, Civ.App., 21 S.W. 
2d 365. 

(2) In showing party’s unfitness to 
have custody of child, proof is not 
limited to general reputation, and 
any evidence as to character, habits, 
environment, and property qualifica¬ 
tions of parties is admissible. 
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While the right to custody must be determined with 
respect to existing conditions, evidence of prior con¬ 
ditions is admissible to cast light on existing con¬ 
ditions.®*^ 

The court is not limited in its investigation to 
the showing made by the parties, but may make on 
its own motion such further investigation as the ne¬ 
cessity of the case warrants.®® Thus, where there 
is some doubt as to the fitness of a claimant, the 
court should require claimant to be called as a wit¬ 
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ness and be examined on that subject.®® However, 
the court should not consider information derived 
from persons who were not called as witnesses.*^® 
While the better practice is to hear evidence viva 
voce, or taken by deposition or interrogatories, after 
cross-examination,*^! it is within the discretion of 
the court to admit affidavits.*^® 

Where the judge trying the proceeding testifies 
therein, he must do so in accordance with the rules 
of procedure governing witnesses generally.*^® It is 


Oa.—Brandon v. Brandon, 116 S.E. 

115, 154 Ga. 661. 

Ill.—People ex rel. Frentz v. Frentz, 

256 Ill.App. 259. 

Tex.—Joseph v. Puryear, Clv.App., 

273 S.W. 974. 

(8) Evidence of changed condi¬ 
tions since divorce decree Is ad¬ 
missible.—People ex rel. Crofts v. 
Wait, 243 IlLApp. 367. 

(4) In habeas corpus proceedings 
by father to obtain possession of 
child, testimony that on one occasion 
he had knocked his deceased wife 
down was admissible on issue of his 
unfitness.—Joseph v. Puryear, Tex. 
Clv.App., 278 S.W. 974. 

(5) Fact that mother surrepti¬ 
tiously removed children from an¬ 
other state in violation of court or¬ 
der is material only as bearing on fit¬ 
ness to be awarded custody.—Com¬ 
monwealth ex rel. Hogers v. Daven, 
148 A. 524, 298 Pa. 416, reversing 96 
Pa.Super. 556. 

(6) Other cases.—Cusack v. Cus¬ 
ack, Tex.Clv.App., 107 S.W.2d 1021, 
error dismissed—29 C.J. p 168 note 
62 [b]. 

SvideiLce held Inadmlszl'ble 

(1) In mother’s proceeding for 
custody of the Infant, a contract 
between the child's father and a 
third person was held irrelevant and 
inadmissible.—Landnim v. Landrum, 
125 S.E. 832, 159 Oa. 824, 88 A.L.II. 
217. 

(2) In proceeding by father to ob¬ 
tain custody from third persons, evi¬ 
dence showing comparative fitness of 
father and such third persons was 
properly excluded.—Bond v. Nor¬ 
wood, Ga., 24 S.E.2d 289. 

(3) Evidence of facts which did 
not constitute a change of circum¬ 
stances authorizing the modification 
of a divorce decree was Irrelevant 
and, therefore, inadmissible.—Brooks 
V. Thomas, 19 S.R2d 497, 193 Ga. 
696. 

(4) In habeas corpus proceedings, 
wherein the father of the minor 
sought to show that he wa« of good 
character and a fit person to be 
awarded custody of the child, a cer¬ 
tificate of character, not in the form 
of a deposition, signed by. county 
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officials, was inadmissible.—^Hedtke 
V. Kukuk, 220 P. 615, 93 Okl. 264. 

(5) Evidence of mother's relations 
with second husband before marriage 
to him was held inadmissible to 
prove moral unfitness where such re¬ 
lations were not improper.—Com¬ 
monwealth ex rel. Thompson v. Tar- 
nell, 169 A. 370, 813 Pa. 244, re¬ 
versing 164 A. 831, 108 Pa.Super. 417. 

(6) In absence of charge or alle¬ 
gation as to unfitness of mother, her 
indiscreet relations with men were 
held irrelevant to the issue.—Cooke 
V. Cooke. 248 P. 83. 67 Utali 371. 

67. Mo.—Green v. McDowell, 242 S. 

W. 168, 210 Mo.App. 517. 

Evidence offered on pending case 

(1) In habeas corpus proceeding 
by foster father against guardian of 
fourteen-year-old adopted child, evi¬ 
dence taJken in suit involving custody 
of child which was pending on ap¬ 
peal at time habeas corpus writ was 
granted was pertinent and could be 
considered as well as evidence ta^en 
in habeas corpus proceeding.—State 
ex rel. Watland v. Hurley, 188 So. 
771, 137 Fla. 488. 

(2) However, it has also been held 
that the right to custody must be 
determined on evidence taJcen at or 
after the time of issuance of habeas 
corpus writ, and not on evidence of 
conditions previously existing.— 
State ex rel. Watland v. Hurley, 182 
So. 442, 132 Fla. 892. 

rindliigs and evidence in prior dt- 
vorce snit 

In habeas corpus proceedings by 
father for custody of child, sworn 
petition of his deceased wife in di¬ 
vorce suit alleging cruelty, decree 
reciting finding of truth of allega¬ 
tions, and evidence that wife testi¬ 
fied to same effect as her allegations, 
were admissible to throw light on 
character of plaintiff and his fitness 
to have custody of child, and, even 
if Incompetent, rendered competent 
by plaintiff's introducing answer in 
divorce suit charging one of defend¬ 
ants with causing his wife to leave 
him, and by his taking witness stand 
and testifying fully concerning en¬ 
tire matter.—Joseph v. Puryear. Tex. 
Civ.App., 273 S.W. 974. 
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Evidence of facts prior to divorce 
Although, in a general way, it is 
correct to say that, when a divorce 
decree is rendered and the custody of 
a minor child is awarded to one or 
the other of the parents, the matter 
is res Judicata as to the proper party 
to retain the custody of the child 
at that time, and in a subsequent 
hearing as to the custody of the 
child the court cannot go behind the 
divorce Judgment, but must leave the 
custody of the child where the Judg¬ 
ment placed it, unless conditions 
have changed, nevertheless, evidence 
of the conduct of one of the parents 
prior to the divorce decree is ad¬ 
missible to corroborate or explain 
evidence of the conduct of the same 
party since the rendering of the di¬ 
vorce Judgment—Green v. McDowell, 
242 S.W. 168, 210 Mo.App. 517. 
Beoozd of adoptloxL proceeding 
In habeas corpus by the natural 
parents of a child to obtain its cus¬ 
tody from defendants, to whom the 
child was given by its mother, the 
record of adoption proceedings by 
defendants was admissible, whether 
the proceedings were legal or not, 
to show defendants' good intentiona 
—^Kurtz v. Christensen, 209 P. 340, 61 
Utah 1. 

68. Ind.—Johnson v. Smith, 176 N. 
E. 705, 203 Ind. 214. 

69. N.T.—^People ex rel. Moore v. 
Neill, 199 N.T.S. 36. 203 App.Dlv. 
873. 

70. Pa—Commonwealth ex rel. 

Mark v. Mark, 175 A. 289, 116 Fa 
Super. 181. 

71. Ga—^Porter v. McCalley, 91 S. 

E. 775, 146 Ga 594, dissenting 

opinion 93 S.E. 405, 146 Ga 594— 
Kobertson v. Heath, 64 3.E. 73, 132 
Ga 310. 

78. Ga—Porter v. McCalley, 91 S. 
E. 775, 146 Ga 594, dissenting 

opinion 93 S.E. 405, 146 Ga 594— 
Robertson v. Heath, 64 S.E. 73, 132 
Ga 810. 

73, Oath; examlnatloxL 

In a habeas corpus proceeding, 
where parentage of child was in 
question, it was error for the Judge 
to read into the record the result of 
his personal examination of birth¬ 
marks on the child, where it was not 
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discretionary with the court whether it will permit Sufficiency, Parties seeking custody of children 
the child to be questioned as to whom it wishes to in habeas corpus must establish their claims,*^5 and 
reside withj^ 


shown that Judge was sworn or ex¬ 
amined as a witness.—Conyer v. 
Burckhalter, Tex.Clv.App.. 275 S.W. 
606, error dismissed Burckhalter v. 
Conyer, Com.App., 7 S.W.2d 78, and 
reversed on other grounds 9 S.W.2d 
1029. 

74. Sefnsal held not ahnse of dis¬ 
cretion 

Ga.—Pryor v. Pryor, 132 S.!E]. 895, 
162 Qa. 148. 

7B. Ky.—Fugate v. Fugate, 163 S. 

W.2d 461. 291 Ky. 266. 
Preponderance of evidence required 
Tex.—Castro v. Castellanos, Com. 
App., 294 S.W. 525, reversing Cas¬ 
tellanos v. Castro, Civ.App., 289 S. 
W. 104. 

Agreement rsnnanlshlng custody 

Agreement between father and 
child’s aunt giving custody of the 
child to the aunt and releasing fa¬ 
ther from obligation to support the 
child, although not binding on fa¬ 
ther, was of strong probative value 
in habeas corpus proceedings as evi¬ 
dence of the feelings, desires, and 
wishes of the father and of the aunt 
relative to the custody, welfare, and 
best interests of the child.—^Massey 
V. Fllnn, 128 S.W.2d 1008, 198 Ark. 
279. 

Bvldence hAd snAolent 

(1) To Justify award of custody to 
parent or parents as against third 
persons. 

Ark.—Loewe v. Shook, 284 S.W. 726, 
171 Ark. 476. 

Oa.—Booth V. Pitts, 115 S.H. 112, 164 
Oa. 679. 

Ky.—^Addison v. Allen, 168 S.W.2d 
1005, 293 Ky. 325. 

Mlnn.-^tate v. Hitman, 205 N.W. 

267, 164 Minn, 373. 

N.J.—^Pope V. Brown, 128 A, 861, 8 
N.J.Misc. 572. 

N.T.—In re Williams. 20 N.T.S.2d 
434. 

Tex.—Blnlon v. Mathis, Civ.App., 171 
S.W.2d 612. 

Utah.—Sherry v. Doyle, 249 P. 260, 
68 Utah 74, 48 A.L.B. 131. 

(2) To Justify award of custody 
to third person as against parent or 
parents. 

Ga.—Bailey v. Holmes, 136 S.K. 60, 
163 Ga. 272. 

m.—^People ex rel. Swift v. Nelson, 
286 IlLApp. 410. 

Ind.—Mesmer v. Fgland, 151 N.K. 
826, 197 Ind. 700. 

Iowa.—^Ellison v. Platts, 286 N.W. 
418, 226 Iowa 1211—^Armstrong v. 
Armstrong, 192 N.W. 146. 

Minn. —state V. Miller, 244 N.W. 685, 
187 Minn. 162. 

Neb.—^Bx parte West, 194 N.W. 464, 
110 Neb. 443. 


N.J.—Ex parte Malley, 28 A.2d 518, 
182 N.J.Eq. 434, reversing 25 A.2d 
630, 181 N.J.Bq. 404—Ex parte 

Pfahler, 139 A. 906, 102 N.J.Bq. 
161. 

Pa.—Commonwealth ex rel. Denny v. 

Murdock, 94 Pa.Super. 69. 

Tex.—^Duckworth v. Thompson, Com. 
App., 37 S.W.2d 731, affirming. Civ. 
App., 22 S.W.2d 628—Tunnell v. 
Reeves, Com.App.. 36 S.W.2d 707, 
reversing Reeves v. Tunnell, Civ. 
App., 21 S.W.2d 366—Hilliard v. 
Watson, Clv.App., 170 S.W.2d 310, 
error refused—^Brown v. Coffman, 
Clv.App., 64 S.W.2d 237—^Jones v. 
Warren, Clv.App., 300 S.W. 146— 
Castellanos v. Castro, Clv.App., 289 
S.W. 104, reversed on other 
grounds Castro v. Castellanos, 
Com.App., 294 S.W. 626. 

(8) To Justify award of custody to 
father as against mother. 

Minn.—State ex rel. Price v. Price, 

2 N.W.2d 39, 211 Minn. 565. 

N.T.—People ex rel. Lewisohn v. 
Spear, 20 N.Y.S.2d 249, 174 Mlsc. 
178. 

Pa.—Commonwealth ex rel. Camp v. 
Camp, Super., 29 A.2d 368—Com¬ 
monwealth V. Zeman, 167 A. 324, 
102 Pa.Super. 599. 

(4) To Justify award of custody to 
mother as against father, 
m.—^People V. Gaddis, 240 IlLApp. 
508. 

EAn.—Roll V. Roll, 66 P.2d 61, 143 
Kan. 704. 

La.—State ex rel. ^ Legendre v. Le¬ 
gendre, 10 So.2d 684. 201 La. 866— 
State ex rel. Mims v. Parker, 7 So. 
2d 706, 200 La. 191—State ex rel. 
Johnson v. Ashmore, 2 So.2d 897, 
197 La. 971. 

Mich.—Chevlln v. Tamer, 264 N.W. 
360, 274 Mich. 249. 

Minn.—State v. Kourtz, 216 N.W. 937, 
173 Minn. 177—State v. Peterson, 
194 N.W. 326, 156 Minn. 178. 

Or.—Ex parte Ashley, 281 P. 163, 
113 Or. 43. 

PcL—Commonwealth ex rel. Goessler 
V. Bernstein, 26 A.2d 213, 149 Pa. 
Super. 29—Commonwealth ex reL 
Zimbo V. Zoretskle, 188 A. 365, 124 
Pa.Super. 154—Commonwealth ex. 
rel. Stark v. Stark, 94 Pa.Super. 
86 . 

(6) To show that father was not 
a fit and proper person to have the 
custody of the child. 

Ill.—^People ex rel. Swift v. Nelson, 
236 IlLApp. 410. 

Tex.—Williams v. Perry, Com.App., 
68 S.W. 2d 81, affirming. Civ.App., 
40 S.W.2d 929. 

(6) To support finding that par¬ 
ent had relinquished right to pos¬ 
session and custody of child. 


Ga.—Cannady v. Yawn, 18 S.E.2d 461, 
193 Ga. 270. 

N.Y.—People ex rel. Pickle v. Pickle, 
213 N.T.S. 70, 216 App.Dlv. 38. 

Tex.—Davis v. Sears, Com.App., 35 
S.W.2d 99, reversing Sears v. Dav¬ 
is, Clv.App., 19 S.W.2d 169—Land 
V. Landry, Clv.App., 244 S.W. 669. 

(7) To show that parent had not 
relinquished right to possession and 
custody of child.—^People ex rel. Cal- 
nan v. Welghtman, 246 IlLApp. 394. 

(8) To establish that plaintiff was 
child's mother.—Ware v. Muench, 
Mo.App., 89 S.W.2d 707. 

(9) To show prlma facie right in 
father to child's custody.—Crowell v. 
Crowell, 9 S.E.2d 628, 190 Ga. 601. 

(10) To Justify decree permitting 
apportionment of custody between 
the parties.—^Application of Craig, 
162 A. 773, 102 N.J.Bq. 481. 

(11) To Justify decree denying 
apportionment of custody between 
the parties.—Commonwealth ex rel. 
Flannery v. Sharp, Pa.Super., 30 A, 
2d 810. 

(12) Other cases. 

Mont—^Bx parte Thompson, 261 P. 
163, 77 Mont 466. 

N.Y.—^People ex rel. Holliday v. 
Sherwood, 197 N.Y.S. 612, 119 Mlsc. 
Rep. 638—In re Williams, 20 N.T. 
S.2d 434. 

Bvldence held Insnfflolent 

(1) To Justify award to third per¬ 
son as against parent or parents. 
Ark.—Johnson v. Borders, 244 S.W. 

30, 166 Ark. 218. 

Ind.—Combs v. Gilley, 86 N.B.2d 776, 
219 Ind. 139. 

Kan.—Smith v. Scheuerman, 299 P. 
616, 133 Kan. 348. 

Ky.—^Altemeier v. Rachford, 166 S. 

W.2d 848, 291 Ky. 845. 

La.—State ex rel. Burleigh v. Sa¬ 
voie, 146 So. 285, 176 La. 115— 
State ex rel. Shutt v. Shutt 92 So. 
866, 162 La. 218. 

Mich.—^Partch v. Baird, 203 N.W. 
405, 230 Mich. 616, affirming 199 
N.W. 692, 227 Mich. 660. 

Minn.—State ex rel. Olson v. Soren¬ 
son, 293 N.W. 241, 208 Minn. 226. 
Miss.—Stegall v. Stegall, 119 So. 802, 
161 Miss. 875. 

Tex.—^Urrutia v. Urrutia, Clv.App., 
142 S.W.2d 267, error refused— 
Sanchez v. Garcia, Clv.App., 278 
S.W. 868. 

(2) To Justify award to father as 
against mother. 

Ga.—Jordan v. Jordan, 26 S.E.2d 600. 
N.Y.—^People ex rel. Glendenlng v. 
Glendenlng, 19 N.Y.S.2d 693, 259 
App.Dlv. 384. 

Pa.—Commonwealth ex rel. Thomp¬ 
son Vb Yarnell, 169 A. 870, 313 Pa. 
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must overcome adverse presumptions/® by evidence 
which is sufficient in accordance with the rules gov¬ 
erning the sufficiency of evidence in civil cases gen¬ 
erally. 

§ 42 . - Persons Entitled to Writ 

Any person entitled to the custody of an Infant may 
maintain habeas corpus proceedings to obtain It. Thus a 
parent or a guardian may avail himself of the writ. 

As a general rule, any person entitled to the cus¬ 
tody of an infant may maintain habeas corpus pro¬ 
ceedings to obtain it.'^'^ 

Parents. To determine the right to the custody 
of an infant, habeas corpus may be issued at the 
instance of one parent against another,*^ 8 qj- at the 
instance of a parent against a third personand 
where the court decides in a guardianship proceed¬ 


§ 42 

ing in favor of a parent’s right to the custody of 
his minor child he is entitled to a writ of habeas 
corpus to recover its custody.®® 

Habeas corpus is a proper proceeding to enable 
a mother®^ or a putative father®® to secure the cus¬ 
tody of the illegitimate child. However, it has been 
held that the putative father of a bastard child, 
whose mother is dead, cannot test the right to its 
custody by habeas corpus, the chancery court be¬ 
ing the proper forum to settle the controversy.®® 

Guardians. A guardian of an infant may maintain 
habeas corpus proceedings for the purpose of obtain¬ 
ing the possession and custody of his ward.®^ As 
a matter of comity, a guardian appointed in one 
state may maintain habeas corpus in the courts of 
another state to obtain the custody of his ward who 
is domiciled in the latter state.®® 


244, reversing: 164 A. 831.' 108 Pa. 
Super. 417. 

(3) To show abandonment of child 
or relinquishment of right to cus¬ 
tody. 

La.—State ex rel. Mims v. Parker, 7 
So.2d 706, 200 La. 191. 

Minn.—State v. Hitman, 206 N.W. 

267, 164 Minn. 373. 

N.J.—Pope V. Brown, 128 A. 851, 3 
N.J.Mlsc. 572. 

S.C.—Watson v. Watson, 132 S.B. 39, 
134 S.C. 147. 

(4) Other cases. 

Ga.—Cannady v. Yawn, 18 S.E.2d 
461, 198 Ga. 270—Chapin v. Cum¬ 
mings. 12 S.E.2d 312, 191 Ga. 408. 
Okl.—Scroggln v. Griffin, 94 P.2d 244, 
185 Okl. 456. 

Pa.—Commonwealth ex reL Thomp¬ 
son V. Tamell, 169 A. 870, 313 Pa. 
244, reversing 164 A. 831, 108 Pa. 
Super. 417. 

Tex.—Bx parte Nolte, Civ.App., 269 
S.W. 906. 

29 C.J. p 166 note 60 [a] (6). 

76. Mo.—^Ex parte Archer, App., 253 
S.W. 1096. 

▲ stioxig Bhowlng is required to 
overcome the presumption that the 
award of the custody of the child to 
the parents is for the best welfare 
of the child.—^Ex parte Archer, su¬ 
pra. 

Evidence held sufflolent 

(1) To overcome presumption that 
best interests of child require award 
to parents.—Davis v. Sears, Tex, 
Com.App., 35 S.W.2d 99, reversing 
Sears v. Davis, Civ.App., 19 S.W.2d 
159. 

(2) In habeas corpus proceeding 
for release of relator's minor daugh¬ 
ter from state school for feeble¬ 
minded persons, relator's and county 
psychiatrist's undisputed testimony, 
contained in transcript of county 
court proceeding for child's commit¬ 


ment to such school, that she was 
feeble-minded and would be better 
ofC in state school, removed any pre¬ 
sumption as to her best Interest, and 
district judge properly denied writ 
and remanded child to custody of 
superintendent of such school, in ab¬ 
sence of pleading or evidence that 
her best Interest would be served by 
restoring her custody to relator.— 
Schultz V. Brown, Tex.Civ.App., 152 
S.W.2d 801. 

Evldeuce held insuffloient 

(1) To overcome presumption that 
best interest of child would be sub¬ 
served by awarding It to parent— 
Taylor v. McGee, Tex.Clv,App., 254 S. 
W. 166. 

(2) To overcome presumption that 
child's welfare would be best pro¬ 
moted by placing It with one who 
stands in loco parentis.—^Rayon v. 
Landry, Tex.Clv.App., 289 S.W. 746. 

(3) To overcome the presumption 
as to the parents' fitness to have the 
care of their child.—State ex rel. Ol¬ 
son V. Sorenson, 293 N.W. 241, 208 
Minn. 226. 

77. La.—State ex reL Fazzio v, Trlo- 
lo, 101 So. 211, 156 La. 824. 

Wash.—In re Stuart 244 P. 116, 117, 
188 Wash. 69, citing Gozpns Juris. 
29 C.J. p 110 note 27. 

Any person having a proper Interest 
N.T.—People ex rel. Lewisohn v. 
Spear, 20 N.Y.S.2d 249. 174 Mlsc. 
178. 

A prlma fade legal right to the 
custody of the child must be shown 
by an applicant in order to estab¬ 
lish the right to proceed by habeas 
corpus.—^In re Stuart, 244 P. 116, 
138 Wash. 59. 

78. Cal.—^McGuire v. Superior Court 
in and for Los Angeles County, 80 
P.2d 61, 137 CaLApp. 272, citing 
Corpus Juris. 


Colo.—Snyder v. Schmoyer, 104 P,2d 
612, 613, 106 Colo. 290, citing Cor. 
pus Juris. 

N.T.—^People ex rel. Lewisohn v. 
Spear, 20 N.T.S.2d 249, 174 Mlsc. 
178. 

29 C.J. p 110 note 28. 

Right of Indian parent to habeas 
corpus to obtain custody of infant 
see the C.J.S. title Indians § 8, also 
81 C.J. p 481 notes 33, 84. 
Nonresident father, instituting ha¬ 
beas corpus suit to obtain custody of 
child from mother, has same rights 
as any other citizen, regardless of 
nonresidence.—^People ex rel. Har¬ 
grove V. Slive, 260 Ill.App, 601. 
Parents living together 
N.Y.—^People ex rel. Sisson v. Sis¬ 
son, 276 N.Y.S. 299, 153 Mlsc. 434. 

79. Ind.—Scheiring v. Baker, 177 N. 
E. 866, 202 Ind. 678. 

29 C.J. p 111 note 29. 

80. Cal.—^In re Mathews, 167 P. 873, 
176 CaL 166. 

61. Mo.—^Ware v. Muench, App., 89 
S.W.2d 707, 715, citing Corpus Jor 
ris. 

29 C.J. p 111 note 31. 

Joinder of father unneoessary 
Mo.—Ware v. Muench, App., 89 S. 
W.2d 707. 

82. N.T.—^People ex rel. Lewisohn 
V. Spear, 20 N.Y.S.2d 249. 174 Mlsc. 
178. 

Ohio.—^French v. Catholic Community 
League, 44 N.E.2d 113, 69 Ohio 
App. 442. 

83. Ala.—Matthews v. Hoggs, 51 
Ala. 210. 

84. Ga.—^Beavers v. Williams. 28 S. 
B.2d 171. 

29 C.J. p 111 note 38. 

85. N.H.—^Hanrahan v. Sears, 64 A. 
702, 72 N.H. 71. 
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§ 43. -Denuuiding Custody 

Authorities differ as to whether a petitioner, who 
has placed the child In the custody of the respondent, 
must demand the custody of the Infant before proceeding 
by habeas corpus. 

Where the petitioner placed the infant in the 
custody of the respondent, in order to obtain a writ 
of habeas corpus, he must show that he has de¬ 
manded the custody of the infant and that the re¬ 
spondent, having’ the power to do so, has refused 
to restore the infant to him.®® However, it has also 
been held that where a mother surrenders her ille¬ 
gitimate child to another who is to legally adopt the 
child, the surrender, prior to adoption, is revocable, 
and the mother may recover custody by writ of ha¬ 
beas corpus without a prior demand for restora- 
tion,®7 

§ 44, — Judgment or Order Awarding 
Custody 

The court has wide powers with respect to Its Judg¬ 
ment as to the custody of an Infant. It may merely re¬ 
lease the Infant, or may award custody to a particular 
person, who need not be a party to the proceeding; and 
It may generally apportion custody between two claim¬ 
ants, or provide for visitation by the defeated party. 

In proceedings on a writ of habeas corpus, while 
the court is bound to free the child from illegal re¬ 
straint, yet it is not bound to award the custody to 
any particular person,®® although it may do so if it 
thinks that, under the circumstances of the case, it 
ought to be done.®® If the child is of sufficient age 
and discretion, the court may merely make an order 


setting him at liberty to go where he chooses, and 
need not award his custody to any particular per¬ 
son;®® but where the child is of such tender years 
as to be incapable of exercising an intelligent 
choice, the court in addition to relieving him from 
restraint will make a choice for him and award his 
custody to the proper person.®^ 

The court, in the exercise of its discretion, may 
award custody to a person other than the parents ;®2 
and it may award custody to a person other than 
the parties to the proceeding.®® However, the court 
cannot award custody to an institution outside the 
state and not subject to the jurisdiction of the 
court ;®4 and for the purpose of retaining power 
to enforce its future orders or decrees the court 
may require that the infant be kept within the ju¬ 
risdiction or be returned thereto whenever it is so 
ordered.®® Where a wife files a bill for divorce, 
the chancellor, denying ^e relief sought and dis¬ 
missing the bill, has power on the father’s habeas 
corpus proceedings to award the custody of the in¬ 
fant child.®® The court may require a third per¬ 
son, who is related to the mother and who is a 
party to the proceeding, to put up a proper bond 
that she will assist the mother in caring for the 
child.®7 

The court is not limited to denying or sustaining 
the writ, but can postpone the change of the child’s 
custody;®® but, pending final disposition of the pro¬ 
ceeding, the court as a matter of public policy should 
require that the children have instruction in the re- 


-86. Ind.—Speer v. Davis, 88 Ind. 

■ 271. 

29 aj. p 111 note 86. 

87. Hawaii.—re Sunada, 81 Ha¬ 
waii 328. 

88l Va.—Buchanan v. Buchanan, 197 
S.H. 426, 170 Va. 458, 116 A.L.R. 
688 . 

.29 C.J. p 111 note 87. 

89. CaL—parte McDaniel, 265 P. 

884, 90 Cal.App. 807. 

Me.—^Merchant v. Bussell, 27 A.2d 
816. 

Tex.—Stout V. Myers, Clv.App., 242 
S.W. 1109. 

29 C.J. p 111 note 38. 

Statute IndloatlnfiT exLstence of snoh 
power 

The fact that the legislature. In 
statute concerning court's Jurisdic¬ 
tion In certain disputes over custody 
of children by a husband and wife 
who are separated without being di¬ 
vorced, specified habeas corpus as 
the proper proceeding, and provided 
that court might award custody. In¬ 
dicated that exercise of the power of 
making provisions as to future cus¬ 
tody of child was not foreign ’to ha-' 


beas corpus proceeding.—Ex parte 
Hlch, 3 N.Y.S.2d 689, 264 App.Dlv. 6. 
Duty of court 

On Inquiry, if It be found that the 
custody is Illegal, it becomes the 
duty of the court to remand the child 
to the proper and legal custodian.— 
Pugh V. Pugh, 111 So. 644, 21 Ala. 
App. 660. 

Temporary custody 
Judgment that child be delivered 
over to the custody, care, and keep¬ 
ing of its father was held to give 
such custody only temporarily.— 
State ex reL Aucoln v. Aucoln, 189 
So. 645, 174 La. 7. 

90. Me.—Merchant v. Bussell, 27 A. 
2d 816. 

N.Y.—^People ex rel. Klee v. Klee, 195 
N.Y.S. 778, 202 App.Dlv. 692—Peo¬ 
ple ex rel. Sisson v. Sisson, 275 
N.Y.S. 299, 163 Misc. 434. 

Va.—^Buchanan v. Buchanan, 197 S.E. 
■ 426, 170 Va. 468, 116 A.L.R. 688. 

29 C.J. p 111 note 89. 

91. Me.—^Merchant v. Bussell, 27 A 
2d 816. 

N.Y.—^People ex reL Klee v. Klee, 196 
N.Y.S. 778, 202 App.Dlv. 692—Peo- 
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pie ex rel. Sisson v. Sisson, 276 N. 
Y.S. 299, 163 Misc. 454. 

Va.—^Buchanan v. Buchanan, 197 S. 

B. 426, 170 Va. 468, 116 AL.R. 688. 
29 C.J. p 112 note 40. 

92. Ga.—^Harwell ▼. Gay, 196 S.E. 
768, 186 Ga. 80. 

93. Award to mother 

In habeas corpus proceeding in¬ 
volving custody of child, trial court 
had power to rexfihnd child to cus¬ 
tody of mother although she was 
neither petitioner nor respondent, 
since court Is not bound to award 
custody of child to either petitioner 
or respondent.—Commonwealth ex 
rel. Zlmbo v. Zoretskle, 188 A 866, 
124 Pa.Super. 154. 

94. Pa.—Commonwealth v. Lembeck, 
83 Pa.Super. 305. 

95- Pa.—^Deringer ▼. Derlnger, 10 
Phila, 190. 

96. Miss.—Miles v. Miles. 71 So. 296, 
111 Miss. 110. 

97- S.C.—Watson v. Watson, 132 S. 

E. 89, 134 S.C. 147. 

98. N.Y.—^People ex rel. Rich v. 
Lackey. 248 N.Y.S. 661, 139 Misc. 

42. 
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ligious belief of the parents.^^ In any event the 
judgment must be supported by the court’s find¬ 
ings.^ Where the writ is dismissed the court may 
order that custody remain with the respondent 
and where, because of a prior divorce judgment, the 
court lacked jurisdiction to determine the custody 
of the child, it could nevertheless, in the absence of 
objection, make an award so as to preserve the 
status quo.3 

Apportionment of custody; visitation. The court 
may order that custody be apportioned between two 
claimants, each to have custody for specified peri¬ 
ods;^ and, where a separation agreement provided 
for custody in alternate periods, a court order en¬ 
forcing such agreement may and should require par¬ 
ties to give security for the performance of the 
agreement.® However, it has also been held that 
the only final judgment that can be rendered is one 
either setting the child at liberty or awarding its 
custody to the person entitled thereto;® and it has 
been held that, after awarding the custody of a 
child to the party entitled thereto, the judge is 
without power, on habeas corpus, to direct the man¬ 
ner in which such party shall exercise his lawful 
authority over such child,^ or to direct that he shall 
thereafter surrender, although temporarily, the cus¬ 
tody thereof to another person.® 


In general, when the court awards the custody of 
a child it may properly provide that, at suitable 
times and places, the child may visit the defeated 
party and the defeated party may visit the child.® 
However, the failure to grant such rights is not a 
deprivation of reasonable rights, where the order 
is only temporary and a failure to make such 
provision does not constitute error where, although 
the court offers to make it on request, no request 
therefor is made.^i It has been held that, where the 
parent is a proper guardian, the court has no power 
to grant the right of visitation to a more remote 
relative.^® 

Modification or vacation. While it has been held 
that a judgment or ordet as to the custody of a 
child in habeas corpus proceedings may be modified 
or set aside where circumstances have so changed 
that the welfare of the child will be best served 
by such modification or setting aside,^® it has also 
been held that it may not be modified after the ex¬ 
piration of the term,^^ or after the expiration of a 
specified time from the entry of the order or judg- 
ment,i® or after the execution of the order or judg¬ 
ment,i® and that the decree cannot be modified ex¬ 
cept in a new habeas corpus proceeding.^*^ 

The court may properly retain jurisdiction by 


99. N.Y. —^People ex rel. Rich v. 
Lackey, supra. 

1 . nnOingti to support JuAff- 
uent 

Tex.—^Duckworth v. Thompson, Civ. 
App., 22 S.W.2d 628, affirmed. Com. 
App.. 87 S.W.2d 731. 

2. Me.—Merchant v. Bussell, 27 A. 
2d 816. 

8. Mo.—Tomlinson v. French Insti¬ 
tute of Notre Dame de Sion, 109 S. 
W.2d 78, 232 Mo.App. 597. 

4. Arlz.—Ex parte Winn, 68 P.2d 
198, 48 Arlz. 629. 

Pa.—Commonwealth v. Butler, 84 Pa. 
Super. 291. 

6. Ill.—^People ex rel. Hargrrove v. 
Sllve, 250 IlLApp. 601. 

a Miss.—Tarbrougrh v. Dunnam, 94 
So. 892, 130 Miss. 669—Gray v. 

Gray, 88 So. 726, 121 Miss. 541. 

7. Miss.—^Yarbrough v. DunncLm, 94 

So. 892, 180 Miss. 669—Gray v. 

Gray, 83 So. 726. 121 Miss. 641. 

& Miss.—Yarbrough v. Dunnam, 94 
So. 892, 130 Miss. 669—Gray v. 

Gray, 83 So. 726, 121 Miss. 641. 

9. Arlz.—Ex parte Winn, 63 P.2d 

198, 202, 48 Arlz. 529, quoting 

Corpus Juris. 

2Sr C.J. p 177 note 63. 

COUdltlOXLB 

Court may Impose such conditions 
as to visitation by either parent as 


the welfare of the child requires.— 
Ex parte Rich, 3 N.Y.S.2d 689, 264 
App.Dlv. 6. 

lOi Pa.—Commonwealth ex rel. Zlm- 
bo V. Zoretskle, 188 A. 365, 124 Pa. 
Super. 154. 

11. Colo.—Breene v. Breene, 117 P. 
1000, 61 Colo. 342. 

12i N.Y.—^People ex rel. Schachter 
V. Kahn. 269 N.Y.S. 173, 241 App. 
Dlv. 686. 

13. Tex.—^Hardy v. McCulloch, Civ. 

App., 286 S.W. 629. 

29 C.J. p 177 note 81. 

Modliled ou oonseut 

Order awarding to father custody 
of his child was modified so as to 
require the father to provide for the 
religious instruction of the child 
where father's counsel consented to 
such modification.—^Ex parte Charter, 
89 N.Y.S.2d 282. 266 App.Dlv. 1006. 
Xnvestlgatlou of facts ueoessazy 
In application by father, seeking 
custody of son, to vacate and modify 
Judgment denying petition for writ 
of habeas corpus, allegation that 
son's grandparents who had son's 
custody were falling to give son 
medical care and attention required 
by his abnormal physical condition 
was admitted by demurrer, and re¬ 
quired Investigation on the merits to 
determine what would be best for 
the child, and hearing should be had 
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to investigate father's claims.—Mor- 
avek V. Crock, 297 N.W. 319, 230 
Iowa 241. 

Elimination of unnecessazy finding 
Tex.—^Adams v. Glllis, Civ.App., 277 
S.W. 724. 

Buie permitting new proceeding 
in habeas corpus based on changed 
conditions after the first adjudica¬ 
tion awarding custody of an infant 
does not authorize the modification 
of the original Judgment by motion 
In the original case after expiration 
of the term; and order modifying 
such Judgment made after expiration 
of term of court, which order pur¬ 
ported to be based on motion filed 
in original case, was void as beyond 
power of court.—Ex parte Arm¬ 
strong, Or., 128 P.2d 961. 

15^ Ill.—^People ex rel. Whalen v. 
Sheehan, 25 N.E.2d 502, 373 ni. 79, 
reversing 20 N.E.2d 809, 300 Ill. 
App. 228. 

1& Texmlnatiou of Jurisdiction 
When the order either freeing the 
person from restraint or awarding 
his custody to the party entitled 
thereto has been executed, the 
Judge's Jurisdiction In the matter is 
at an end unless and until It Is again 
invoked by the Issuance of another 
writ of habeas corpus.—Gray v. 
Gray, 83 So. 726, 121 Mlsa 641. 

17- Arlz.—^Bx parte Winn, 68 P.2d 
198, 48 Arlz. 529. 
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reservations in the order providing that the par¬ 
ties may apply for, and the court may grant, such 
further orders as may be necessary to preserve and 
protect the rights of the parties under the order, or 
as may be required by the welfare of the child or 
changed conditions and circumstances.^® Where 
the court has retained a continuing jurisdiction by 
proper reservations in the order, it may exercise the 
jurisdiction as occasion may require,^® and make 
such modified or further order as it deems wise.®® 
In such case it may modify the order on reasonable 
notice to the parties; the notice or summons re¬ 
quired by statutes relating to the modification of 
judgments is not necessary.®^ 

The right of the defeated party to apply to the 
court for a vacation of the order on the ground of 
irregularity may be defeated by his or her act in 
improperly removing the child from the jurisdic¬ 
tion,®® 

I 45 , Operation and Effect of Deter¬ 

mination in Habeas Corpus 

a. In general 

b. Res judicata 

Or.—^Ez parte Armstrong, 128 F.2d 
961. 

la Ark.—^Andrews v. Andrews, 173 
S.W, 860, 117 Ark. 90. 

29 C.J. p 177 note 82. 
la N.J.—^Dlzon V. Dlzon, 66 A. 697, 

72 N.J.E(1. 588. 

20i Wash.—State v. King County 
Super. Ct, 173 P. 1014, 103 Wash. 

183. 

ai. Wash.—State v. Eling County 
Super. Ct., supra. 

aa N.T.—Matter of Vlele, 44 How. 

Pr. 14. 

aa Fayuoit for care as condltloii 
precedent 

Where court In habeas corpus pro¬ 
ceeding awarded custody of child to 
parents and referred to an agreement 
whereby the parents agreed to pay 
defendants certain sum due for care 
of child, reference to agreement to 
pay for care of child was not intend¬ 
ed as a ‘‘condition precedent" to de¬ 
livery of child to its parents, since 
children cannot be kept in pawn or 
pledge for the money due for their 
keeping.—Commonwealth ez rel. 

Cummings v. Nearhoof, 15 A.2d 629, 

141 Pa.Super. 681. 

2flL Orders as bladlxig 
Mother, resorting to supreme 
court's Jurisdiction to secure posses¬ 
sion of her infant child by habeas 
corpus proceeding, was bound by 
such court's orders and continued 
ezerclse of Jurisdiction over child’s 
custody.—In re Vanderbilt, 276 N.T. 

8. 745, 153 3118C. 884. 


a. In Oaneral 

Rules governing the construction, operation, and effect 
of Judgments and orders generally apply to determinations 
In habeas corpus proceedings as to the custody of In¬ 
fants. 

Rules governing the construction®® and the op¬ 
eration and effect®^ of judgments and orders gen¬ 
erally apply to judgments and orders in habeas cor¬ 
pus proceedings to determine the custody of in¬ 
fants. 


b. Bes Judicata 

In general, the doctrine of res judicata applies to de¬ 
terminations In habeas corpus proceedings to determine 
the custody of a child. 

While there is some authority to the contrary,®® 
it is generally held that the doctrine of res judi¬ 
cata applies to a habeas corpus proceeding to de¬ 
termine the custody of a child, the adjudication 
therein being conclusive, in a like subsequent pro¬ 
ceeding, between the same parties, on the same state 
of facts.®® Such adjudication does not, however, 
have this effect in a subsequent proceeding where 

Miss.—Campbell v. Campbell, 132 So. 
324, 325, 159 Miss. 708, citing Cor- 
ptu Jails—Yarbrough v. Dunnam, 
94 So. 892, 130 Miss. 169. 

Mont—^August V. Burns, 255 P, 737, 
79 Mont 198. 

N.H.—Sheehy v, Sheehy, 186 A. 1, 88 
N.H. 223, 107 A.L.R. 636. 

N.M.—^Bvens v. Keller, 6 P.2d 200, 
202, 35 NM. 659, citing Corpas 
Jails. 

N.T,—People ez rel. Glendening v. 
Glendenlng, 19 N.Y.S.2d 693, 259 
App.Div. 384, affirmed 29 N.B.2d 
926, 284 N.Y. 698. 

Okl.—Butts V. McCracken, 76 P.2d 
242, 182 Okl. 79—Wilkerson v. Gal- 
breath, 232 P. 21, 107 Okl. 227. 

Or.—^Bx parte Armstrong, 128 P.2d 
951. 

S.C.—^In re Doran, 123 S.B. 601, 129 
S.C. 26. 

Tez—^York v. Holt, Clv.App., 144 S. 
W.2d 416—^Hardy v. McCulloch, 
Clv.App., 286 S.W. 629. 

29 aj. p 112 note 47. 

Stated otherwise^ an adjudication In 
a habeas corpus proceeding Is final 
and conclusive “so long as the facts 
are unchanged, until the material 
circumstances of the case warrant 
another Judgment, or until modified 
or reversed by review, or, in the ex¬ 
ercise of the court’s right or superin¬ 
tendence and control over Inferior 
Jurisdictions, the same Is modified or 
reversed.”—Tillman v. Walters, 108 
So. 62, 64, 214 Ala. 71^ granting cer¬ 
tiorari 108 So. 61, 21 Ala.App. 241, 
and certiorari denied 108 So. 67, 214 
Ala. 76. 


25b Kan.—New York Foundling 
Hospital V. Harrington, 215 P. 303, 
305, 113 Kan. 521. 

Contra In re Hamilton, 71 P. 817, 
66 Kan. 764. 

"The Judgment of a court in a 
proceeding in habeas corpus with re¬ 
gard to the custody of a child will 
not prevent another court from aft¬ 
erward making a different order, 
where the welfare of the child re¬ 
quires it even though no material 
change of circumstances be shown.” 
—^New York Foundling Hospital v. 
Harrlngrton, supra—^In re King, 72 P. 
263, 66 Kan. 695, 97 Am.S.R. 399, 67 
L..R.A 783. 

26b Cal.—^Ex parte Stratton, 24 P. 
2d 832, 133 CaLApp. 738—^Bx parte 
Gury, 284 P. 944, 103 CaLApp. 738 
—Ex parte Beers. 280 P. 1033, 100 
CaLApp. 796—^Bz parte McDaniel, 
265 P. 884, 90 Cal.App. 307—Ex 
parte Gille, 224 P. 784, 65 CaLApp. 
617. 

Gra.—Jordan v. Jordan, 25 S.E.2d 600 
—Robinson v. Robinson, 190 S.B. 
351, 184 Ga. 16—Sells v. Sells, 165 
S.E. 1, 176 Ga. 110—^Lockhart v. 
Lockhart. 162 S.E. 129, 173 Ga. 846 
—^Pryor v. Pryor, 137 S.B. 667, 164 
Ga. 7—Collard v. McCormick, 132 
S.B. 757, 162 Ga. 116. 

Ill.—People V. Burr, 147 N.E. 47, 316 
Ill. 166, affirming People v. McCaf¬ 
frey, 282 IlLApp. 462, and certio¬ 
rari dismissed 147 N.B. 63, 316 Ill. 
165. 

Ind.—^Luellen v. Younger, 143 N.R 
163, 194 Ind. 411. 
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a materially different state of facts and circum¬ 
stances is made to appear nor does a prior ad¬ 
judication have this effect where no findings were 
made and only a question of law was decided.28 
A determination in a proceeding involving the cus¬ 
tody of an infant is not conclusive in a proceed¬ 
ing between the same parties affecting another 
child nor is a compromise made in the course of 
a habeas corpus proceeding binding on one not a 
party to the proceeding or to the compromise.^o 

Determination as to legality of restraint. Where 
the question involved is the legality of the restraint, 
and not that of right to custody, and the issue is 
between the infant and a person who detains it, and 
not between persons claiming the custody of the 
infant, the rules as to the effect of a determination 
in habeas corpus proceedings generally as res judi¬ 
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cata, see infra §§ 104, lOS, apply, and it is no bar 
to habeas corpus proceedings that some other court 
exercising a like jurisdiction has refused to dis¬ 
charge the infant,3i although there is some author¬ 
ity that a showing of changed conditions is re- 

quired.S2 

Conclusiveness in proceedings other than habeas 
corpus. Except where it is otherwise provided by 
statute,23 it is generally held that the decision in a 
habeas corpus proceeding is res judicata as to the 
matters determined thereby, even though the sub¬ 
sequent action or proceeding is not a habeas corpus 
proceeding;®^ but where a subsequent change of 
conditions is shown,® ^ or different questions are in¬ 
volved,®® such decision is not res judicata. How¬ 
ever, it has also been held that an adjudication in 
a habeas corpus proceeding is not res judicata' in, 


m. Missouri 

(1) Where the petitioner fails to 
obtain the custody of the child in a 
habeas corpus proceeding in the cir¬ 
cuit court, he can file as many sub¬ 
sequent petitions in habeas corpus 
as he desires, as long as he follows 
the statutory rule that It must not 
be in a court of Inferior Jurisdiction. 
—parte Archer, App., 263 S.W. 
1096—23 C.J, p 112 note 47 [h] (1). 

(2) On the other hand, should the 
petitioner In the circuit court pre¬ 
vail, the doctrine of res Judicata ap¬ 
plies, and the determination is con¬ 
clusive unless there is a change in 
status, conditions, or circumstances. 
—parte Archer, supra—29 C.J. p 
112 note 47 [h] (2). 

27. Ark.—^Loewe v. Shook, 284 S.W. 
726, 171 Ark. 475. 

Ga—Jordan v. Jordan, 26 S.E.2d 500. 
ni.— People V. Burr, 147 N.B. 47, 316 
m. 166, affirming People v. Mc¬ 
Caffrey, 232 Ill.App. 462, and cer¬ 
tiorari dismissed 147 N.E. 63, 316 
IlL 156. 

Miss.—Campbell v. Campbell, 132 So. 
324, 325, 159 Miss. 708, citing Ck>r- 
pus OWb. 

N.H.—Sheehy v. Sheehy. 186 A. 1. 88 
N.H. 223, 107 A.L..R. 635. 

N.J.—^Ex parte Pfahler, 139 A. 906, 
102 N.J.Bq. 161. 

N.M.—Evens v. Keller, 6 P.2d 200, 
202, 36 N.M. 659, citing Corpus 
Juris. 

N.T.—^People ex rel. Glendening v. 
Glendenlng, 19 N.Y.S.2d 693, 269 
App.Dlv. 384, affirmed 29 N.E.2d 
926, 284 N.Y. 598. 

Okl.—Black v. May, 4 P.2d 17. 162 
OkL 160. 

Or.—^Ex parte Armstrong, 128 P.2d 
961. 

S.C.—^Busbee v. Reese, 118 S.E. 186, 
125 S.C. 121. 

Tex.—^York v. Holt, Clv.App., 144 S. 
W.2d 416. 

29 QJ. p 113 note 48. 


Chaage held sufflolent 

(1) Former adjudication was not 
conclusive in subsequent similar pro¬ 
ceedings for the same purpose, 
where, since the order dismissing 
first writ, respondents sought to keep 
petitioner, the mother, in ignorance 
of their present place of abode so 
as to deny her the privilege of visit¬ 
ing and seeing the child, and formed 
a settled purpose to teach the child 
to shun her mother.—Ex parte Gille, 
224 P. 784, 65 CaLApp. 617. 

(2) Where It was determined in 
origrlnal habeas corpus proceeding 
brought by divorced wife that decree 
purporting to modify divorce decree 
with regard to custody of minor child 
was void and that at time of issu¬ 
ance of writ wife was entitled to 
custody of child, but it further ap¬ 
peared that during pendency of case 
the period during which wife would 
be entitled to custody of child under 
prior decree had expired and that 
husband was at present entitled to 
custody of child, order of court of 
appeals disposing of custody of child 
would restore custody to husband 
to be exercised by him in accordance 
with prior decree.—Pernbaugh v. 
Clark, Mo.App., 163 S.W.2d 999. 

Change held InsuflloleTit 

(1) Judgment of superior court 
denying habeaa corpus to secure 
child’s custody was res Judicata of 
similar application, where facts were 
same except for record entry as to 
modification of Judgment affecting 
custody.—^Ex parte Gury, 284 P. 944, 
103 Cal.App. 738. 

(2) Failure of mother to surrender 
temporary custody of children to fa¬ 
ther as required by. Judgment of or¬ 
dinary in habeas corpus proceeding 
for custody of minor children was 
not such change In clrc.umstances 
as to authorize new proceeding by 
father against mother for custody of 
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children before Judge of superior 
court.—Robinson v. Robinson, 190 S. 
E. 351, 184 Ga. 16. 

JXo change shown 
That child was subject to recur¬ 
rent attacks of pylltis was held not 
to show change of status warrant¬ 
ing giving mother entire custody, 
contrary to provisions of former 
Judgment, where child had previous¬ 
ly suffered from disease.—^Lockhart 
V. Lockhart, 162 S.E. 129, 173 Ga. 846. 

28. Cal.—^Bx parte White, 129 P.2d 
706, 54 Cal.App.2d 637—^Bx parte 
White, 121 P.2d 100, 49 CaLApp.2d 
160—^Bx parte Livingston, 292 P. 
286, 108 Cal.App. 716. 

29. N.Y.—In re Reynolds, 8 N.Y.S. 
172. 

SO. Ga.—Manning v. Crawford, 70 S. 
B. 959, 8 Ga.App. 836. 

31. Mich.—In re Mould, 126 N.W. 
1049, 162 Mich. 1. 

Mont.—^Ex parte Reinhardt, 292 P. 
582, 88 Mont. 282. 

32. Tex.—Schultz v. Brown, Civ. 
App., 162 S.W.2d 801, error dis¬ 
missed. 

33. Ky.—^Bedford v. Hamilton, 166 
S.W. 1128, 163 Ky. 429. 

29 C.J. p 113 note 64 [a]. 

34. Miss.—Campbell v. Campbell, 
132 So. 824, 326, 159 Mlsa 708, cit¬ 
ing Corpus JnxlB. 

N.Y.—In re Forte's Will, 267 N.Y.S. 

603. 149 Misc. 327. 

29 CJ. p 113 note 58. 

SnbseqnoiLt divorce suit 

Miss.—Campbell v. Campbell, 132 So. 

324, 169 Miss. 708. 

29 CJ. p 113 note 53 [a] (2). 

35. Idaho.—^Mabbett v. Mabbett, 202 
P. 1067, 34 Idaho 611—Stewart v. 
Stewart, 180 P. 166, 32 Idaho 180. 

36. N.M.—Blanchard v. State, 238 
P. 1004, 80 N.M. 459. 
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and does not bar, a subsequent proceeding by the 
defeated party for appointment as guardian of the 
child,®"^ or a subsequent divorce proceeding.®® 

Foreign judgment. While there is some author¬ 
ity to the contrary,®® it has been held that the doc¬ 
trine of res judicata applies to adjudications in ha¬ 
beas corpus proceedings in other states."*® 

§ 46. -- Conclusiveness and Effect of Judg¬ 

ments or Orders in Other Actions or 
Proceedings 

a. In general 

b. Foreign judgments and decrees 
In General 

It Is generally held that a valid prior Judgment as 
to the custody of an Infant, In a proceeding other than 
habeas corpus, Is binding In a subsequent habeas corpus 
proceeding, but the rule Is otherwise where there has 
been a change In circumstances, although there is some 
authority to the contrary In the case of a prior divorce 
decree. 


If proceedings, other than habeas corpus, affect¬ 
ing the custody of an infant were such as to give 
the court jurisdiction to make a valid order and 
judgment for its custody, such judgment must be 
regarded as final, on the facts as they then exist¬ 
ed, and not subject to attack by habeas corpus pro¬ 
ceedings;*^ but habeas corpus may be maintained, 
notwithstanding such judgment or order, when the 
facts and circumstances have changed.*® However, 
it has also been held that, since conditions frequent¬ 
ly change, the habeas corpus proceeding is not 
bound by the prior determination,*® and that a prior 
determination as to the rights of the parents to cus¬ 
tody, although binding as between the parents, is 
not a bar to a subsequent habeas corpus proceeding 
to determine custody, since the prior adjudication 
did not consider the position of the state as parens 
patriae and the complete welfare of the child.** 
At any rate, habeas corpus will lie to enforce a pri¬ 
or judgment awarding custody to a particular per- 
son.*5 


37. Ga.—Janes v. Cleghorn, 63 Ga. 

835. 

Beason for mle 

Habeas corpus proceeding: could 
only provide for temporary custody 
of children until question of perma¬ 
nent custody could be determined by 
probate court.—Guardianship of De 
Brath, 64 F.2d 968, 18 Cal.App.2d 
697. 

Juxisdlotlon of court 

(1) A determination by the su¬ 
preme court In a habeas corpus pro¬ 
ceeding: does not deprive the surro- 
grate's court of Jurisdiction to ap¬ 
point a gniardian In a subsequent pro¬ 
ceeding brought for that purpose.— 
In re Lee, 116 K.H. 352, 220 N.Y. 532. 
reversing 161 N.T.S. 1100, 176 App. 
Div. 141, and reargument denied 116 
N.E. 1067, 221 N.Y. 542—In re Van¬ 
derbilt, 276 N.Y.S. 745, 153 Misc. 884. 

(2) However, the supreme court’s 
&rder in the habeas corpus proceed¬ 
ing may render the appointment of a 
guardian by the surrogate's court 
unnecessary.—^In re Vanderbilt, su¬ 
pra. 

33. Beason for mle 

“The fact that the parties are be¬ 
coming divorced, and the marriage 
status dissolved. Is in itself a suffi¬ 
cient change of the facts and cir¬ 
cumstances to Justify the court In 
modifying or changing any order 
made respecting the custody of chil¬ 
dren looking to their future welfare, 
since not only the relation but the 
legal status of the parties will there¬ 
by be changed."—Tull v. Tull, 191 A. 
672, 674, 172 Md. 213, 110 A.L.R. 742. 

39!b N.Y.—^People v. Dewey, 50 N.Y. 

S. 1013, 23 Misc. 267. 

29 aj. p 112 note 47 [f] (3). 


40. N.H.—Sheehy v. Sheehy, 186 A. 
1. 88 N.H. 223, 107 A.L.R. 636. 

Tex.—York v. Holt, Clv.App., 144 S. 
W.2d 416. 

29 C.J. p 112 note 47 [f] (1) (2). 

41. Ala.—Thomas v. State, 101 So. 
73, 20 Ala.App. 100. 

Cal.—^Ex parte Jones, 93 P.2d 186, 
34 CaLApp.2d 77—Ex parte Gury, 
284 F. 944, 103 Cal.App. 738. 

Ill.—People ex rel. Green v. Hapen- 
ney, 32 N.E.2d 640, 309 IlLApp. 486 
—^People ex rel. Hargrove v. Slive, 
250 IlLApp. 601. 

N.Y.—In re Starr, 280 N.Y.S. 763, 246 
App.Dlv. 6. 

Okl.—^Ex parte Spurrier, 238 P. 966, 
960, 111 OkL 242, quoting Corpus 
Juris. 

29 C.J. p 51 note 24 [b], p 113 note 

66 . 

Collateral attack on adoption decree 
by habeas corpus see Adoption § 
50. 

Effect of pendency of proceeding in¬ 
volving custody of child see supra 
S 41 a. 

xmder statute 

Mo.—^In re Campbell, 19 S.W.2d 762, 
323 Mo. 757. 

Beason for rule 

"While this is in form a habeas 
corpus proceeding, it is in substance 
but a civil action controversy be¬ 
tween these parties over the custody 
of the child. Just as the former ac¬ 
tion . . . was such a contro¬ 

versy.”—State V. Superior Court for 
Snohomish County, 236 P. 353, 355, 
184 Wash. 224. 

Fresumption of Jurisdiction 
Where statute creating court of 
limited Jurisdiction, which had Juve- 
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nlle Jurisdiction, provided that Its 
Jurisdiction should be presumed un¬ 
less contrary plainly appeared from 
record, order of such court awarding 
custody of child could not be set 
aside, revised, or attacked In habeas 
corpus proceeding, notwithstanding 
it did not set out Jurisdictional facts. 
—Slater v. Melton, 193 S.E. 186, 119 
W.Va. 269. 

Prior court held to have Jurisdiction 
Cal.—^Bx parte Marmaduke, 299 P. 

836, 114 CaLApp. 278. 

Mo.—Label v. Sullivan, 166 S.W.2d 
639. 

Voidable order 

Habeas corpus will cot lie to se¬ 
cure custody of children held under 
voidable order.—Smith v. King. 227 
N.W. 228, 68 N.D. 680. 

42. Iow8u—State v. Bennlng, 187 N. 

W. 436, 193 Iowa 662. 

29 C.J. p 113 note 57. 

43 ; “The court before which the 
matter is later heard must consider 
it In the light of the child’s sur¬ 
roundings then and, since these fre¬ 
quently change, the child’s best in¬ 
terest at that time is the guide to a 
correct decision."—^Dickason v. Stur- 
davan, 72 P.2d 584, 687, 60 Arlz. 382. 

44, Elan.—^Wear v. Wear, 286 P. 606, 
130 Ean. 205, 72 A.L.II. 426. 

45. La.—State ex reL Aucoln v. Au- 
coln, 139 So. 645, 174 La. 7. 

Invalidity as defense 
Invalidity of decree appointing 
guardian would be defense to habeas 
corpus by such guardian against par¬ 
ents having custody of ward.—Perrie 
V. Trentlnl, 149 A. 664, 111 Conn. 245. 
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Applying the general rule stated first above, error 
or irregularities cannot be taken advantage of by 
habeas corpus;^® and an application for the modi¬ 
fication of a prior order or judgment relating to the 
custody of the child should be made to the original 
court making the order, and should not be made by 
a habeas corpus proceeding but habeas corpus 
lies where the judgment is void, as for denial of due 
process of law.^® A prior court order which de¬ 
termined only the temporary custody of the child 
is not a bar to a subsequent habeas corpus proceed- 
ing.49 

The prior determination of a juvenile court has 
been held not to affect a subsequent habeas corpus 
proceeding as to the custody of the child, since the 
issues are not the same in both proceedings.®® 

Divorce decree. In general, in the absence of a 
showing of a change in the facts, habeas corpus 
cannot be invoked to procure the custody of infants 
from those entitled to such custody by virtue of a 
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valid and binding judgment rendered in a divorce 
proceeding.®! According to some authorities the 
divorce decree bars, or is binding in, a habeas cor¬ 
pus proceeding even though such application is 
based on new facts and conditions but according 
to others the writ may be maintained where there 
has been a material change of conditions and cir¬ 
cumstances since the decree and it has even been 
held that, since conditions frequently change, the 
habeas corpus proceeding is not bound by the di¬ 
vorce decree.®4 In any event, where a divorce de¬ 
cree is void the question of the children’s custody 
remains an open one which may be inquired into 
by a writ of habeas corpus.®® 

It has also been held that a prior divorce decree 
determining custody, although binding as between 
the parents, is not a bar to a subsequent habeas cor¬ 
pus proceeding to determine custody, since the de¬ 
cree did not consider the position of the state as 
parens patriae and the welfare of the child;®® and 


40. Cal.—Ex parte Jones, 93 P.2d 
186, 34 Cal.App.2cl 77. 

Kan.—Ex parte Hollis. 269 P. 793. 

124 Kan. 846. 

29 C.J. p 113 note 68. 

Sefectlve petition. 

If a petition, although defective In 
some respects, is sufficient to give 
the court jurisdiction, it cannot he 
attacked in a habeas corpus proceed¬ 
ing.—^Ex parte Marmaduke, 299 P. 
835, 114 Cal.App. 278. 

47. The reason for the role is that 
there will be no conflict or uncer¬ 
tainty as to the status and condition 
of the child.—In re Coston, 122 S.E. 
183, 187 N.C. 609. 

48. Cal.—Ex parte Flannery, 274 P. 
396, 96 CaLApp. 510. 

49. N.Y.—Marx v. Holloran, 267 N. 
T.S. 879, 236 App.Div. 680. 

6a La.—State ex rel. Aucoin v. 
Guillot, 134 So. 97, 172 La. 296. 
*‘In a proceeding before a juvenile 
court, the rights of contending par¬ 
ties to the custody of a child are aot 
adjudicated. . . . Juvenile 

courts are not given jurisdiction to 
determine the rights of contending 
parties to the custody of children. 
The Jurisdiction of those courts is 
over dependent, neglected, and de- 
linauent children."—^New York 
Foundling Hospital v. Harrington, 
216 P. 303, 804, 113 Ean. 621. 

61. Minn. — State v. Eourtz, 216 N. 

W, 937, 178 Minn. 177. 

Mo. —Bell V. Catholic Charities of St 
Louis, App., 170 S.W.2d 697. 
ConcluslvenesB of divorce decree as 
to custody generally see Divorce S 
816. 

Errors or IrregnlarltlM in the di¬ 
vorce suit cannot be attacked by a 


habeas corpus proceeding.—^Ex parte 
McKean. 256 P. 226, 82 Cal.App. 580. 
Fending appeal 

Persons obtaining minors’ custody 
by execution of order in divorce case 
before mother perfected appeal 
therefrom had lawful custody when 
habeas corpus writ was Issued, and 
writ would be discharged.—^Ex parte 
McKean, supra. 

Indirect change of custody 

When a decree of divorce has set¬ 
tled the custody of children in one 
of the parents, the court should not, 
in habeas corpus proceedings, in 
effect give them into the custody of 
the other, by committing them to 
the care of strangers with whom 
that other makes his home.—^Norval 
V. Zinsmaster, 77 N.W. 378, 67 Neb. 
168, 73 Am.S.R. 500. 

62. Iowa—Jennings v. Jennings, 9 
N.W. 222, 56 Iowa 288. 

N.C.—In re Blake, 114 S.E. 294, 184 
N.C. 278. 

29 C.J. p 114 note 67. 

53. Ga—Crowell v. Crowell, 11 S, 
E.2d 190, 191 Ga 36—^Halre v. Mc- 
Cardle, 33 S.E. 688, 107 Ga 775. 

29 C.J. p 114 note 68. 

El New York 

(1) In a case in which the divorce 
decree was rendered by the court of 
another state it was held that the 
court as parens patrlse could con¬ 
sider the facts, but that the evidence 
did not warrant a change in custody. 
—^People ex reL Herzog v. Morgan, 
89 N.E.2d 255, 287 N.Y. 317, revers¬ 
ing 27 N.Y.S.2d 630, 262 App.Div. 
763. 

(2) However, it has also been held, 
in a case in which the divorce decree 
was rendered by a New York court, 
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that the decree could be modified 
only by a proceeding In the divorce 
court, as provided by statute.—Peo¬ 
ple ex rel. Strauss v. Stelndler, 227 
N.Y.S. 726, 228 App.Div. 230. 

Habeas oorpns bald not available 
Where divorce decree providing for 
custody of child did not prohibit re¬ 
moval of child from state in which 
decree was issued, wife’s action in 
removing child to California was not 
of Itself an illegal act, and habeas 
corpus by husband after modification 
of decree to give him exclusive cus¬ 
tody of child would be denied.—Ex 
parte Dowell, 41 P.2d 596, 4 Cal.App. 
2d 688. 

CKhaage held insnfflcient 
Ga.—^Brooks v. Thomas, 19 S.E.2d 
497, 193 Ga. 696. 

64. Ariz.—^Dickason v. Sturdavan, 
72 P.2d 684, 50 Ariz. 382. 

Kan.—Roll v. Roll, 56 P.2d 61, 148 
Kan. 704. 

55. Ga.—^Brandon v. Brandon, 116 S. 

E. 115, 154 Ga. 661. 

Idaho.—^Duryea v. Duryea, 269 P. 

987, 46 Idaho 612. 

No legal bearing held 
Superior court ordinarily is with¬ 
out Jurisdiction in divorce proceed¬ 
ing to award possession of child a.s 
between parents without legal hear¬ 
ing, and, where it does so, a habeas 
corpus proceeding is legal and prop¬ 
er.—McGuire v. Superior Court in 
and for Los Angeles County, 30 P.2d 
61, 137 Cal.App. 272. 

Order modlf^flng decree held void 
Mo.—^Fembaugh v. Clark, App., 168 
S.W.2d 999. 

66. Kan.—^Wear v. Wear, 286 P. 606, 
180 Kaa 206, 72 A.L.R. 425. 
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It has been held that a judgment or decree of a 
court in another jurisdiction which determines the 
custody of a child, including a divorce decree, is 
binding in a subsequent habeas corpus proceeding if 
the foreigpi court had jurisdiction,®3 except where 
there has been a change of circumstances since the 
rendition of the prior adjudication ;®4 but, in deter¬ 
mining whether the court had jurisdiction, the 
court, in the subsequent habeas corpus proceeding, 
will apply the law of its own state.®® However, it 
has also been held that the judgment or decree of 
a court of another jurisdiction is not binding in a 
subsequent habeas corpus proceeding in a state of 
which the child had, since the earlier adjudication, 
become a resident;®® and even where the rule pre¬ 
vails that a divorce decree is binding in a subse¬ 
quent habeas corpus proceeding notwithstanding a 
change in circumstances, see supra subdivision a of 
this section, it has been held that a foreign divorce 
decree will not bar subsequent habeas corpus pro¬ 
ceedings based on later facts,®*^ although a bill in 
equity would be more appropriate to determine 
whether custody should be changed.®® 

"'In a divorce suit the court is six months In each year, rather than 
limited to the question which of the to decree as amended at a subse- 
two parents is, under the clrcum- quent term withdrawing father's 
stances then existing, the better cus- right to custody of child, even 
todian of the child, and the decision though amendment made decree con- 
only determines the rights of the form to original decree as orally ren- 
parents inter sese; but in a proceed- dered, where there was no proceed¬ 
ing in equity Involving nothing but Ing brought for purpose of amending 
the custody of the child, the scope decree as entered, with due notice to 
of the Inquiry is much broader, and father.—Crowell v. Crowell, 11 S.B.2d 
the legal right of the parents is sub- 190, 191 Ga. 36. 
ordinate, the welfare and best inter¬ 
est of the child being the question of N.T.—Chamberlin v. Chamber- 

paramount importance."—Berry v. 1®® N.T.S. 98, 194 App.Div. 470. 

Berry,. 122 So. 615, 616, 219 Ala. 408. parte Spurrier, 238 P. 

67. Ind.—Bryan v. Lyon, 3 N.B. 880, 966, 960, 111 Okl. 242, quoting 

104 Ind. 227, 54 Am.R. 309. Corpus OTuiIb. 

Poster parents 39 C.J. p 114 note 62. 

‘ Ip. .habeas corpus proceedings by a Sn parte proceeding not within rule 
father for custody of his minor child, However, it has been held that the 
foster parents, who adopted the child issuance of letters of guardianship 
with the consent of the mother, who on an ex parte application is not a 
was not a party to the proceedings, conclusive adjudication of the right 
cannot raise the Issue that the moth- of the guardian to the custody of the 
er obtained a divorce against the re- Infant ward which will preclude the 
lator on the ground of adultery, and court on habeas corpus from deter- 
was awarded custody of the child, mining the question of custody ac- 

_State V. Baker, 84 So. 796, 147 La. cording to the interest and welfare of 

319 . the ward.—^People v. Bolton, 146 P. 

58. Colo.—Snyder v. Schmoyer, 104 ^®®» 3*^ Colo.App. 39. 

P.2d 612, 106 Colo. 290. Defenses cannot be availed of 

Minn.—State v. Kourtz, 216 N.W. 937, which might have been asserted in 
178 Minn, 177. the prior proceeding.—Beavers v. 

a« between original amended de- Williams, Ga., 23 S.B.2d 171. 

oxee In absence of proof of probate pro- 

In habeas corpus proceeding ceedings establishing validity of de- 
''brohght by father against mother to cree appointing guardian, final Judg- 
secure custody of minor child, su- ment awarding custody to guardian 
perlor court properly gave effect to in habeas corpus by guardian against 
original divorce decree giving to parents was improper.—^Ferrie v. 

4 Bach of parents custody of child for Trentinl, 149 A. 664, 111 Conn. 246. 
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61. Cal.—Ex parte Glanoli, App., 136 
P.2d 343. 

Pla.—State ex rel. Watland v. Hur¬ 
ley, 188 So. 771, 773, 137 Fla. 488, 
citing Oorpns Juris. 

Okl.—Ex parte Spurrier, 238 P. 966, 
960, 111 Okl. 242, quoting Corpus 
Jhrls. 

62. Mont.—^August v. Burns, 266 P. 
737, 79 Mont. 198. 

29 C.J. p 114 note 64. 

63. D.C.—Burrowes v. Burrowes, 78 
F.2d 742, 64 App.D.C. 392. 

N.Y.—People ex rel. Van Dyk v. Van 
Dyk, 33 N.T.S.2d 766. 
Conclusiveness of foreign divorce de¬ 
cree as to custody generally see 
Divorce § 329 a. 

Child not subject of prior decree 
Or.—^Ex parte Ashley, 231 P. 163, 
113 Or. 43. 

D.C.—^Burrowes v. Burrowes, 78 
F.2d 742, 64 App.D.C. 392. 

Ga.—Brandon v. Brandon, 116 S.E. 
115, 164 Ga. 661. 

Pa.—Commonwealth v. Daven, 148 A. 
524, 298 Pa. 416, reversing 96 Pa. 
Super. 656. 

65. Court h^d without Jurisdiction 
N.Y.—People ex rel. Van Dyk v. Van 

Dyk, 38 N.Y.S.2d 766. 

66. Conn.—^Dunham v. Dunham, 117 
A. 504, 97 Conn. 440. 

67. Ill.—^People v. Schaedel, 173 N. 
E. 172, 340 Ill. 660, affirming 260 
Ill.App. 409—^People ex rel. Crofts 
V. Wait, 243 IlLApp. 867. 

66 Ill.—People ex reL Crofts 
Walt, supra. 


a divorce decree is not conclusive in a subsequent 
habeas corpus proceeding where the parties to the 
two proceedings are not the same.®^ Habeas corpus 
has been held to be a proper remedy to enforce the 
order awarding custody in the prior divorce pro¬ 
ceeding.®® Where a decree made in an action for 
a judicial separation, in which the custody of an in¬ 
fant is awarded to the wife, is reversed, and its 
custody awarded to the husband, restitution of its 
custody to the wife will not be ordered on motion, 
but the proper remedy is by habeas corpus.®® 

Order in guardianship proceeding. An order ap¬ 
pointing a guardian for an infant is conclusive of 
the right of such guardian to the infant’s custo¬ 
dy,®® until reversed by a direct proceeding, and it 
cannot be assailed in a collateral way by habeas 
corpus proceedings,®^ except on the ground of want 
of jurisdiction in the court to make the order of ap¬ 
pointment.®® 

b. Foreign Judgments and Decrees 

While It has been held that the Judgment or decree 
ef a court of another Jurisdiction Is binding In a habeas 
corpus proceeding if the foreign court had jurisdiction, 
there Is also acme authority to the contrary. 
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I 47 . -Infants Committed to Institutions 

While habeae corpus Is a proper remedy by which 
to obtain the discharge of an Infant from an Institution 
to which he has been committedi it is generally held that 
It may be used only where the commitment Is Void. 

Habeas corpus is a proper remedy by which to 
obtain the discharge of infants from juvenile asy¬ 
lums, training schools, reformatories, and other in¬ 
stitutions to which they have been committed.®^ 
However, except where the application is made on 
the basis of new facts,*^® a valid order or commit¬ 
ment by a court having jurisdiction is binding and 
conclusive until reversed or modified by that court,*^^ 
as to all matter considered therein and the ha- 


§ 47 

beas corpus proceeding, being in the nature, of a 
collateral attack, is limited to cases in- which the 
commitment is void,^3 and may not be used to ob¬ 
tain a discharge because of errors or irregularities 
in the commitment or the proceedings.^^ It has, 
however, been held that parents are not botmd by 
the commitment and that the rights of parents are 
not affected except incidentally and to a limited ex¬ 
tent necessary for the good of the child.*^^ 

The infant will be discharged on habeas corpus 
where the proceedings in the trial of a juvenile de¬ 
linquent are invalid,*^® or where the judgment or 
order committing an infant to an institution is 
void*^*^ or where the judgment or order of commit- 


69. N.T.—^People v. New York Nur¬ 
sery & Child’s Hospital, 129 N.E. 
341, 230 N.Y. 119. 

29 C.J. p 114 note 74. 

Duty to Institute prooeedlnflrs 
Under statute to that effect It Is 
the duty of the commissioner of 
charities and corrections to Institute 
proceedings for the release of chil¬ 
dren Imprisoned without proper pro¬ 
ceedings before Juvenile court.— 
parte Bonltz, 234 P. 780, 30 Okl.Cr. 
45—Ex parte Powell, 120 P. 1022, 6 
OkLCr. 496. 

3>etentlon pending appeal 
Since the Juvenile Court Act con¬ 
tains no provision for detention 
pending an appeal from a Judgment 
of the Juvenile court, such detention 
Is within Bill of Rights, providing 
that no person shall bo arrested, de¬ 
tained, or punished except In cases 
clearly warranted by law, and habeas 
corpus will lie to obtain the release 
of a Juvenile delinquent who Is be¬ 
ing detained in a state school for 
boys, pending appeal from a Judg¬ 
ment of the Juvenile court.—Cinque 
V. Boyd, X21 A. 678, 99 Conn. 70. 
C^]]i]ultxiLen.t on father’s applicatiou 
The commitment of an Infant to a 
reform school, on the application of 
Its father. Is not In the nature of a 
prosecution, conviction, and punish¬ 
ment for crime, and the Infant can¬ 
not, by a next friend, obtain Its dis¬ 
charge on habeas corpus, although It 
was committed without notice and 
opportunity given It for a Judicial 
hearing.—^Rule v. Geddes, 23 App.D. 
C., 31. 

Test of Juxisdiotioii to release child 
Habeas corpus by child or Its par¬ 
ents to enforce Juvenile court’s or¬ 
der directing child’s release from In¬ 
stitution would be proper to test 
Juvenile court’s Jurisdiction to en¬ 
ter such order.—^In re Willard, 276 
N.W. 637, 226 Wis. 663. 

TO. Idaho.—^Martin v. Vincent, 201 
F. 492, 34 Idaho 432. 

71. N.C.—In re Coston, 122 S.E. 183, 
187 N.a 609. 


Ohio.—^Bleler v. Crouse, 13 Ohio App. 

60. 

Tex.—^Ex parte Johnson, 99 S.W.2d 

598, 131 Tex.Cr. 438. 

29 C.J. p 114 note 74 [b]. 

(jommitmeiLt held valid 

Habeas corpus will not lie on 
ground that child was committed 
without notice to parents and with¬ 
out opportunity to obtain counsel, 
where record of Juvenile court pro¬ 
ceedings showed that there was full 
notice to the parents and that an 
opportunity was given to obtain 
counsel.—Skinner v. Skipper, 186 So. 
645. 136 Fla. 338. 

72. Ga.—Cummings v. Perry, 21 S. 

E.2d 847, 194 Ga. 424. 

Age of child 

(1) Since no conviction of a per^ 
son under the age of sixteen can be 
had under vagrancy statutes, volun¬ 
tary confession of guilt by an al¬ 
leged llfteen-year-old girl on an ac¬ 
cusation charging vagrancy amount¬ 
ed to an adjudication that she was 
of the age required by law, and 
hence the girl’s mother could not 
obtain the girl’s release in habeas 
corpus proceeding on undisputed tes¬ 
timony that she was only fifteen 
years old at time of plea of guilty.— 
Cummings v. Perry, supra. 

(2) However, If record in felony 
case in district or superior court 
falls affirmatively to disclose that is¬ 
sue of fact that defendant was over 
sixteen years of age was tried and 
determined, such issue remains for 
court of criminal appeals to deter¬ 
mine on habeas corpus.—^Ex parte 
Pyzer, 232 P. 962, 29 Okl.Cr. 166—^Bx 
parte Parnell. 200 P. 466, 19 OkLCr. 
273. 

73. Or.—^Bx parte Packer, 298 P. 

234, 136 Or. 169—^Hllls v. Pierce. 

231 P. 652, 113 Or. 386. 

Welfare of ohllflren 

Court In habeas corpus proceed¬ 
ings cannot Inquire into welfare of 
children committed by children’s 
court which had Jurisdiction and 
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power to modify Its decree.—^People 
ex rel. Farrington v. Chlldem’s Aid 
Soc. of Rochester. 209 N.Y.S. 768, 124 
Mlsc. 904. 

74; Del.—In re Phillips. 59 A. 47, 21 
Del. 133. 

Fla.—In re Reagan, 189 So. 697, 138 
Fla. 497. 

Mass.—Sennott’s Case, 16 N.E. 448, 
146 Mass. 489, 4 Am.S.R. 344. 

Minn.—^Ex parte Peterson, 187 N.W. 

226, 151 Minn. 467. 

N.Y.—^People ex rel. Tave v. Palmer, 
228 N.Y.S. 286, 132 Misc. 119, af¬ 
firmed 227 N.Y.S. 876, 223 App.Dlv. 
777. 

N.C.—In re Watson, 72 S.B. 1049, 167 
N.C. 340. 

Or.—Ex parte Packer, 298 P. 234, 
136 Or. 169—Hills v. Pierce, 231 P. 
662, 113 Or. 386. 

Review of evidence 

The general rules governing the 
power of a court on habeas corpus 
proceedings are not enlarged on a 
writ to discharge from a Juvenile 
court commitment so as to authorize 
a review of the evidence. 

Cal.—^Ex parte Gutierrez, 188 P. 1004, 
46 CaLApp. 94. 

Tex.—^Ex parte Bums, 109 S.W.2d 
211, 133 TexCr. 77. 

75. Faremts may Show that condi¬ 
tions warranting commitment do not 
exist.—^Hancock v. Dupree, 129 So. 
822, 100 Fla. 617. 

78. Okl.—^Ex parte Alton, 262 P. 215, 
38 OkLCr. 383. 

29 C.J. p 114 note 76. 

77. Cal.—^Ex parte Tassey, 258 P. 

948, 81 Cal.App. 287. 

D.C.—^Young v. Hesse, 30 F.2d 986, 
68 App.D.C. 362. 

Okl.—^Ex parte Midklff, 9^ P.2d 525, 
68 OkLCr. 69—^Ex parte Brown, 278 
P. 671, 43 Okl.Cr. 339—^Ex parte 
Raymer, 258 P. 1063, 38 OkLCr. 
31—^Ex parte Humphries, ^237 P. 
624, 31 OkLCr. 172—^Ex parte Bo¬ 
nltz, 234 P. 780, 30 Okl.Cr. 46— 
Ex parte Pyzer, 232 P. 962, 29 OkL 
Cr. 166. 
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ment is materially defective,*^® or is based on a pe¬ 
tition insuflScient to confer jurisdiction on the 
court.79 An order made in an ex parte proceed¬ 
ing, giving the custody of an infant to an institu¬ 
tion, will not bar a writ of habeas corpus by the 
infant's parent, where notice and a hearing are re¬ 
quired by statute but, where the parents were 
given notice, such order is binding in the absence 
of a showing of change of conditions.®^ 

Evidence, Rules of evidence governing habeas 
corpus proceedings generally, discussed infra § 100, 
have been held to apply to habeas corpus proceed¬ 
ings to obtain the discharge of an infant from an 
institution to which he has been committed.®2 

Determination, In determining whether the writ 
should be allowed or denied, the court is invested 
with jurisdiction;®® and, when a child is in a state 
charitable institution, although informally commit¬ 


ted thereto, the court will not order its release on 
proceedings by habeas corpus, unless it is for the 
welfare of the state or the child, which fact will 
be inquired into in such proceeding.®^ Where the 
commitment was void, the court may direct the per¬ 
son to whom custody is awarded to keep the infant 
subject to the jurisdiction of the juvenile court for 
a specified period.®® 

§ 48. Insane Persons 

Subject to certain quallffcatlone, habeas corpus will 
lie to dlacharge a person, confined aa Insane, who Is, at 
the time of the habeas corpus proceeding, sane; and 
It will lie to attack a commitment for defects which 
render It void, although not for mere Irregularities. 

Except as qualified below, confinement as an in¬ 
sane person of one who is in fact sane is illegal and 
a discharge may be obtained on habeas corpus, on 
which the issue of present sanity or insanity may 
be determined;®® and this is so under statutes ex- 


Tex.—Bx parte Webb. S S.W.2d 810, 

109 Tex.Cr. 192. 

29 C.J. p 114 note 76. 

PxovlsloiL for remand heUL Inappll- 
oablfr 

Provision requiring that, where 
child Is sent to wrong Institution, It 
shall be remanded to the sheriff 
pending a correction does not apply 
when the commitment was illegal 
and void, in which case the child 
should be unconditionally discharged. 
—^People ex rel. Peltz v. Brewster, 
248 N.Y.S. 699, 282 App.Dlv. 1, re¬ 
versing 247 N.Y.S. 672, 139 Mlsc. 161, 
and affirmed People ex rel. Peltz v. 
Warden of Second Diet. Prison of 
City of New York, 177 N.B. 189, 266 
N.Y. 699. 

Want of Jnxlsdlotlon. 

<1) Where process In proceeding 
to commit minor to state industrial 
and training school was Issued for, 
and served on, minor’s father and 
on his grandfather and grandmother, 
who had the custody of minor at the 
time, but no process was Issued for 
minor or served on him and it did 
not appear that minor was present 
at committal hearing, decree of com¬ 
mittal was void for want of Jurisdic¬ 
tion of minor and minor was en¬ 
titled to discharge in habeas corpus 
proceeding.—^Afaddox v. Bush, 4 So. 
'2d 802, 191 Miss.'748. 

(2) However, lack of Jurisdiction 
of the person may be waived, and a 
writ of habeas corpus would not be 
granted for release from state re¬ 
formatory of minor who, on being 
arrested and taken before the muni¬ 
cipal court, gave his age as nineteen 
years when in fact he was but seven¬ 
teen years of age, and who there¬ 
after was Indicted, pleaded guilty, 
au^ was convicted in the common 
pleas court on a criminal charge 


without proceedings of any kind hav¬ 
ing been held before the Juvenile 
court of the county.—In re Evans, 36 
N.H.2d 887. 67 Ohio App. 66. 

Failure to seek relief previously 
The fact that the infant might 
have secured relief in the past will 
not bar habeas corpus to obtain his 
discharge where the Judgment was 
void.—State ex rel. Clayton v. Jones, 
188 So. 737, 192 La. 671. 

78. Tex.—^Bx parte Roach, 221 S.W. 

976, 87 Tex.Cr. 370. 

79- Cal.—^Bx parte Azhocar, 193 P. 
605, 49 Cal.App. 352—Bx parte 
Burner, 139 P. 90, 23 CaLApp. 637. 

80. N.Y.—People v. New York Nur¬ 
sery & Child’s Hospital, 180 N.Y.S. 
372. 190 App.Dlv. 662, affirmed 129 
N.B. 341, 230 N.Y. 119. 

29 aj. p 116 note 79. 

81. N.Y.—^People ex rel. Silas v. 
Pugh, 242 N.Y.S. 326, 186 Mlsc. 647. 

88. Cal.—Bx parte Jones, 93 P.2d 
185, 34 CaLApp.2d 77. 

29 C.J. p 114 note 74 [a]. 
Fxssiunptloiui 

(1) It must be assumed that ample 
evidence waa presented to Justify the 
Juvenile court's findings and Judg¬ 
ment.—^Ex parte Jones, supra. 

<2) However. Jurisdictional facts 
should appear in record and will not 
be presumed in a habeas corpus pro¬ 
ceeding wherein Jurisdiction is at¬ 
tacked. and want of Jurisdiction may 
be shown by evidence outside record. 
—^Bx parte Dickerson, 94 P.2d 961, 67 
Okl.Cr. 489. 

(3) In imposing sentences on de¬ 
fendants less than eighteen years of 
age it is presumed on habeas corpus 
to secure their release ftom a state 
training school that district court 
considered their age and inflicted 
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punishment according to Its best 
Judgment.—State v. Overby, 209 N. 
W. 562, 54 N.D. 295. 

Sufficiency of evidence 
In habeas corpus proceeding insti¬ 
tuted by mother of female infant 
held by Juvenile court under com¬ 
mitment as abandoned to it by the 
mother, evidence that mother was a 
wayward person warranted denial of 
the writ.—Saunders v. Woodward, 20 
S.B.2d 687. 194 Ga, 27. 

83. La.—State v. Melancon, 68 So. 
161, 126 La. 1060. 

84L Tenn.—State v. Kllvlngton. 45 
S.W. 433, 100 Tenn. 227, 41 L.R.A. 
284. 

86, Okl.—Bx parte Feaglns, 99 P.2d 
526, 68 Okl.Cr. 96—Bx parte Mld- 
klff, 99 P,2d 626, 68 Okl.Cr. 69. 

86. Pa.—In re Ryman, 11 A2d 677, 
139 Pa^Super. 212. 

29 C.J. p 106 note 64. 

Bight exists at all times 
N.Y.—^People ex rel. Klesitz v. Mills, 
37 N.Y.S.2d 185, 179 Misc. 68. 
Waiver of hearing* on Issue 
While the petitioner, a committed 
insane person, having Invoked the 
court’s Jurisdiction by writ of ha¬ 
beas corpus. Is Incompetent to waive 
his right to a hearing on the ques¬ 
tion of his sanity, the right to fur¬ 
ther hearing may, where petitioner 
is competently represented, be waiv¬ 
ed by counsel, as by failure to raise 
the issue on appeal.—^Howard v. 
Overholser, App.D.C., ISO F.2d 429. 
Bffeot of asylum’s power to dls- 
ohargo 

Statute authorizing superintendent 
of Insane asylum to discharge In¬ 
mate does not preclude Inmate from 
seeking determination of sanity in 
court of competent Jurisdiction.— 
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pressly so providing.87 This rule applies where the 
petitioner was properly detained or committed orig¬ 
inally as insane, but has since been restored to san¬ 
ity;®® but this ground for the writ fails where the 
petitioner is found to be insane to a degree sufficient 
to justify keeping him under restraint®® However, 
it has been held, under a statute authorizing the 
court on habeas corpus to inquire into the legality 
of the detention, that the proceeding cannot be 
converted into a lunacy inquest to determine the pe¬ 
titioner’s present mental condition.®® 

Conclusiveness of commitment. While in some 


jurisdictions the order of commitment is not regard¬ 
ed as final, so that habeas corpus will lie,®^ it is 
generally held that habeas corpus will not lie where 
the original commitment was by legal process in 
conformity with the requirements of due process of 
law, such commitment being conclusive of the fact 
of insanity and the legality of the detention,®^ and 
of other findings of fact,®® as existing at that time. 
However, the commitment is not a bar to habeas 
corpus proceedings based on facts and circumstanc¬ 
es subsequent thereto.®^ 

Aside from matters arising after judgment, such 


HJz parte Remus, 162 K.E. 740, 119 
Ohio St 166. 

Hospital wUUnfiT to diaoliarffe pa¬ 
tient 

The mere fact that the hospital 
authorities are willing: to gn^ant ap¬ 
plicant leave of absence under con¬ 
ditions that would safeguard him 
and the public Is not a ground for 
gnranting a discharge on habeas cor¬ 
pus.—^Ex parte Gavin, 251 P. 231, 80 
Cal.App. 27. 

87. N.J.—In re Taylor, 146 A. 459, 
104 N.J.Eq. 296. 

"Who may obtain writ 
Under statute to that effect ha¬ 
beas corpus proceeding may be Insti¬ 
tuted by the party for whose relief 
It is Intended, or by some person In 
his behalf.—^In re Cornell, 18 A.2d 
304, 111 VL 626. 

'Commitment for observation 

Where a patient had been com¬ 
mitted for observation to a hospital 
as apparently insane, under statute 
providing therefor, he was entitled to 
a writ of habeas corpus under stat¬ 
ute to that effect, where no steps 
were taken by hospital authorities 
after his examination to discharge 
him, If they believed him sane, or. 
If Insane, to have him committed to 
proper Institution; and supreme 
-court justice had power to examine 
Into cause of his detention.—^People 
cx rel. Ledwith v. Board of Trustees 
of Bellevue & Allied Hospitals, 238 
Hr.Y. 403, 144 N.E. 667, reversing 2011 
N.Y.S. 936, 208 App.Dlv. 706. 
Gommitment not oomideted 
Person held by sheriff before de¬ 
livery to Insane hospital may not 
maintain habeas corpus under stat¬ 
ute applying to persons ‘‘committed** 
as Insane, commitment being com¬ 
plete only when the patient has been 
received at the hospital.—Darst v. 
Forney, 159 N.E. 689, 199 Ind. 625. 
Hvidence as to Ulegfality 

Under statutory provision to the 
effect that one Interned In an Insti¬ 
tution for the Insane may'be paroled 
by the superintendent, and may, on 
evidence satisfactory to the 'superin¬ 
tendent, be required to return, one 
who w.as paroled and reaulred to re¬ 


turn has the burden of proving the 
illegality of the detention, and 
should have offered the rules and 
regulations In evidence, to permit 
the court to know the limitations of 
authority of the superintendent.— 
People ex rel. Romano v. Thayer, 242 
N.T.S. 289, 229 App.Dlv. 687, follow¬ 
ed In People ex rel. Gulseppi v. 
Thayer, 242 N.T.S. 293, 229 App.Dlv. 
820. 

88^ La.—Oliver v. Terrall, 94 So. 

152, 152 La. 662. 

29 C.J. p 105 note 66. 

Proceedings to determine restoration 
to sanity generally see the C.J.S. 
title Insane Persons 9S 54-56, also 
32 C.J. p 673 note 12-p 677 note 36. 
Basis of mis 

(1) This rule is based on the prin¬ 
ciple, applicable In habeas corpus: 
proceedings generally, that, where a 
detention, lawful In its inception, be¬ 
comes unlawful, the prisoner is en¬ 
titled to a discharge on habeas coiv 
pus.—^Northfoss v. Welch, 133 N.W. 
82, 116 Minn. 62, 36 L.R.A.,N.S., 578, 
Ann.Ca8.1913A 1257—29 GJ. p 105 
note 69. 

(2) Application of principle in 
criminal cases see supra § 26. 

(8) Basic principle considered gen¬ 
erally see supra 8 13. 

89. R.I.—^In re Palmer, 59 A. 746, 
26 RI. 486. 

29 C.J. p 105 note 70. 

Degree of Insanity 
Where the standard of mental defi¬ 
ciency requiring detention In an In¬ 
stitution is set up by statute, a peiv 
son below such standard may not be 
released on habeas corpus, even 
though It was shown that he Wan not 
likely to injure himself or others.— 
People ex reL Gaudlno v. Superin¬ 
tendent of Institution for Male De¬ 
fective Delinquents, 88 N.T.S.2d 787^ 
263 App.Dlv. 1042. 

90. N.C.—^Ex parte Chase, 137 S.E. 
305, 193 N.C. 460. 

91. Cal—^People v. Superior Court 
of Contra Costa County, 47 P.2d 
724, 4 CaL2d 186. 

9S. Mont—^August v. Burns, 266 ,P. 

737, 79 Mont 198. 

29 C.J, p 106 note 74. . 
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Commitment of insane persons see 
the C.J.S. title Insane Persons SS 
67-72, also 32 C.J. p 678 note 68- 
p 685 note 39. 

Collateral attack 

An application In federal court for 
habeas corpus for release of one who 
had been adjudged Insane was a col¬ 
lateral attack on state court's judg¬ 
ment adjudicating insanity.—Shields 
v. Shields, D.C.Mo., 26 F.Supp. 211. 

Any attack on legrality of commit¬ 
ment to county hospital for insane, 
except inquiry as to patient's sanity, 
should be made to judge making 
commitment.—In re Taylor, 146 A. 
469, 104 N.J.Eq. 296. 

93. Colo.—Isham v. Miller, 262 P. 
863, 80 Colo. 380. 

Besldence of petitioner 

(1) Determination of county court 
as to residence of Insane person Is 
conclusive. In habeas corpus proceed¬ 
ings attacking jurisdiction, even 
though it is a jurisdictional fact.— 
Isham V. Miller, supra. 

(2) Where petitioner made no de¬ 
mand for a jury trial or a further 
hearing by the court under statute 
after commission on mental health 
adjudged him of unsound mind and 
ordered his commitment, the district 
court. In habeas corpus proceeding 
brought to effect petitioner’s trans¬ 
fer to Colorado, was authorized to 
act on commission's report and rec¬ 
ommendations, Including finding of 
residence, without more, except to 
examine them and find them sufi^- 
clenL—^Howard v. Overholser, App. 
D.C., 130 F.2d 429. 

94. Minn.—^Northfoss v. Welch, 133 
N.W. 82, 116 Minn. 62, 36 L.R.A., 
N.S., 678, Ann.CaB.191SA 1267. 

29 C.J. p 106 note 76. 

Foreign adjudication 
Under privileges and Immunities 
clause, person adjudged Incompetent 
In foreign jurisdiction and delivered 
to guardian for admission to private 
hospital could contest legality of der 
tention In local hospital by habeas 
corpus.—In re Chase, 141 S.E. 471, 
195 N.C. 143, certiorari denied Chase 
V. Bartlett. 49 S.Ct 9. 278 U.S, 600, 
73 L.Ef 629. . 
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as restoration to sanity, relief from a judicial com¬ 
mitment as an insane person can be had on habeas 
corpus only where the judgment or order is void, 
as for jurisdictional defects, mere errors or irregu¬ 
larities being insufficient.® 5 However, defects 
which render the commitment void,®® such as ju¬ 
risdictional defects,®^ are ground for relief, with¬ 
out inquiry into the fact of insanity,®® unless such 
inquiry is required by statute.®® Thus a prolonged 
or permanent detention without a commitment made 
on due process of law is illegal and ground for ha¬ 
beas corpus.^ Where the unconstitutionality of the 
statute under which the petitioner was committed is 
regarded as going to the jurisdiction, see supra § 
18, it is ground for reliefbut, where constitution¬ 
al questions are not deemed jurisdictional, see su¬ 
pra § 18, the remedy is by appeal or writ of error.® 

AvaUability of other remedies. Where other rem¬ 


edies are available to one confined as insane, habe¬ 
as corpus will not lie;^ and under statute to that 
effect, providing a procedure for the discharge of 
the patient, such procedure is exclusive and bars ha¬ 
beas corpus.® 

Pendency of other proceedings. Ordinarily the 
question of sanity of one who has been committed 
as insane will not be tried on habeas corpus pending 
the trial of that issue in other proceedings institut¬ 
ed for that purpose and still pending undetermined,® 
although the pendency of an appeal from the com¬ 
mitment has been held not to bar a habeas corpus 
proceeding.*^ 

In federal courts. In general, the rules governing 
the granting of habeas corpus in state courts apply 
in proceedings in federal courts, where they have 
jurisdiction, to release insane persons in the cus¬ 
tody of a state.® 


95. Ind.—^Darst v. Forney, 159 N.B. 
689. 199 Ind. 625. 

gfl-Ti. —Ex parte Light, 78 P.2d 28, 
147 Kan. 667. 

Mich.—^Hx parte Martin, 227 N.W. 

764, 248 Mich. 612. 

N.Y.—People ex rel. Anderson v. Su¬ 
perintendent of Creedmoor State 
Hospital, 40 N.Y.S.2d 84. 

K.C.—Ex parte Chase, 137 S.B. 305, 
193 N.C. 450. 

29 C.J. p 106 note 82. 

Bvldence as to want of Jnrladlctlon 
(1) Want of Jurisdiction must he 
affirmatively estahlished, and, under 
statute providing that any relative, 
guardian, or reputable citizen of the 
county may seek commitment of a 
defective person, where proceedings 
in probate court resulting In com¬ 
mitment to Insane asylum showed 
that petitioner was not relative of 
committed person, but was silent as 
to whether he was guardian and 
whether he lived In county, jurisdic¬ 
tion of probate court was not nega¬ 
tived, and no relief could be given 
on habeas corpus.—State v. Freeman, 
210 N.W. 14, 168 Minn. 874. 

(2) Where no record of commit¬ 
ment proceedings is produced, court 
must assume that record affirmative¬ 
ly shows Jurisdictional facts, and, 
where such record Is attached to pe¬ 
tition or Introduced and affirmatively 
shows Jurisdictional facts, court 
must accept such facts as true, and 
petitioner cannot disprove ordinary's 
Jurisdiction by testimony that peti¬ 
tioner was sane and was a nonresi¬ 
dent.—Shlflett V. Dobson, 177 S.1L 
681, 180 Ga. 23. 

98. Mlch.^In re Ryan, 289 N.W. 291, 
291 Mich. 673. 

Tallnre properly to Investigate as 
required by statute renders entire 
proceeding void, entitling person 
committed thereunder to writ of ha¬ 


beas corpus.—In re Ryan, 289 N.W. 
291, 291 Mich. 673—^Ex parte Now- 
ack, 265 N.W. 469, 274 Mich. 644. 

97. Ark.—^Rowland v. Rogers, 137 
S.W.2d 246, 199 Ark. 1041. 

29 C.J. p 106 note 83. 

98. Tex.—Clark v. Matthews, Civ. 
App.. 5 S.W.2d 221. 

29 C.J. p 106 note 84. 

FetltUmer assumed sane 

In habeajs corpus proceeding for 
release of one held on ground of In¬ 
sanity, court would assume that pe¬ 
titioner was sane, for the purpose of 
determining legal questions affecting 
court’s Jurisdiction which were pre¬ 
sented In advance by agreement of 
the parties.—Shields v. Shields, D.C. 
Mo., 26 F.Supp. 211. 

99. N.J.—^Allgor v. New Jersey State 
Hospital, 84 A. 711, 80 N.J.Eq. 386. 

29 QJ. P 106 note 85. 

1. Wyo.—Byers v. SoUer, 93 P. 69, 
16 Wyo. 282, 14 L.R.A.,N.S., 468. 

29 C.J. p 106 note 87. 

Validity of temporary confinement 
pending proceedings see the C.J.S. 
title Insane Persons $ 66, also 32 
C.J. p 679 notes 98-3. 

SL Mo.—^In re Moynlhan, 62 S.W.2d 
410, 412, 832 Mo. 1022, citing Cor¬ 
pus Juris. 

29 C.J. p 107 note 89. 

3. Mloh.—^In re Maguire, 72 N.W. 
16, 114 Mich. 80—In re Underwood, 
80 Mich. 502. 

4. U.S.—^In re Ryan, D.C.Pa„ 47 F. 
Supp. 1023, denying rehearing 47 
F.Supp. 10. 

Beopening of proceedings 

(1) Where the commitment pro¬ 
ceedings are reopened, habeas cor¬ 
pus will not lie.—^In re Ralnbolt, 172 
P. 1068, 64 Colo. 681. 

(2) Where the court making the 
commitment Is empowered by stat¬ 
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ute to make a new inquiry Into the 
facts at a later date and to declare 
the person sane, habeas corpus will 
not lie.—^Hamilton v. Henderson, IIT 

S.W.2d 379, 232 Mo.App. 1284. 

Federal statute authorizing civil 
action for deprivation of rights fur¬ 
nished no basis for release on habeas 
corpus of person detained under 
statute providing for the confinement 
of the mentally 111, where the statute 
also provided complete and adequate 
redress to persons wrongfully de¬ 
tained thereunder.—In re Ryan, D.C. 
Pa., 47 F.Supp. 1023, denying rehear¬ 
ing 47 F.Supp. 10. 

5. dterfereuce by wazdeu 
Warden’s unjustified refusal to per¬ 
mit defendant committed as crimi¬ 
nally Insane to petition court for dis¬ 
charge, as provided by statute, did 
not warrant habeas corpus, since^ 
warden’s Interference could be rem¬ 
edied by appropriate coercive process. 
—State V. Superior Court for Walla 
Walla County, 293 P. 986, 159 Wash. 
336, 73 A.L.R. 655. 

6. N.Y.—In re Laurent, 11 Abb.N. 
Cas. 120. 

7- Iowa.—In re Bresee, 48 N.W. 991,- 
82 Iowa 573. 

Beacon for mla 

The question In the committing 
court is and must have been whether 
the prisoner was sane at the time 
of commitment, while the Issue izt 
the habeas corpus proceeding la 
whether he Is sane or has been re¬ 
stored to sanity at the time of such 
proceeding.—^Ex parte Remus, 162' 
N.E. 740, 119 Ohio St. 166. 

Bm U.S.—^U. S. ex rel. Grove v. Jack- 
son, D.C.Pa., 16 F.Supp. 126. 
GoiudnslveiLeaB of oonunltment 

(1) In habeas corpus proceedings’ 
by person committed to state hos¬ 
pital for IzLsane, federal district court 
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Proof of sanity. As appears in Evidence § 
124 b (1), there is a presumption that once insanity 
has been established it is presumed to continue, so 
that, where habeas corpus is sought to obtain a dis¬ 
charge of one committed for insanity, the petition¬ 
er has the burden of proving a recovery of sanity,® 
by competent and suEcient evidence.^® 

Insanity at time of conviction. Habeas corpus 
will lie to determine the legality of a conviction 
where the person convicted claimed to be insane at 
the time,^^ although it has been held that insanity 
or imbecility cannot be urged by a convict for the 
first time on habeas corpus as depriving the trial 
court of jurisdiction, as it constitutes mere matter 
of defense.^® 

A defendant acquitted on the ground of insanity, 


§ 48 

upon the trial of a criminal charge, and committed 
to an institution as insane, pursuant to statute, may 
test the constitutionality of such statute,^® question 
the suEciency of the commitment,!^ and determine 
his present sanity,!® by habeas corpus, although 
there is authority holding that the validity of such 
a commitment cannot be determined on habeas cor¬ 
pus but only by writ of error or other revisory rem¬ 
edy.!® 

Restraints by parent or guardian. Where the 
guardian of an incompetent undertakes to impose a 
particular restraint on his ward, habeas corpus is 
an appropriate remedy to inquire into the propriety 
of such attempted restraint, and to relieve the ward 
therefrom if improper,!*^ because even a person law¬ 
fully in custody is entitled to relief from unlawful 


oould not go beyond record of state 
court showing full compliance with 
all requirements of statute, that per¬ 
son committed had been given full 
opportunity to be heard by himself 
or counsel, and that he was permit¬ 
ted to testify.—^U. S. ex reL Grove v. 
Jackson, supra. 

(2) In attack by habeas corpus on 
prior state court judgment, jurisdic¬ 
tional facts affirmatively found by 
the prior court may not be contra¬ 
dicted by evidence outside the record, 
but evidence is admissible to over¬ 
come presumption of jurisdiction as 
to facts with respect to which the 
record is silent.—Shields v. Shields, 
D.C.Mo., 26 F.Supp. 211. 

Availability of other remedies 

In the absence of exceptional cir¬ 
cumstances, federal courts will not 
Intervene where the petitioner has 
not exhausted bis remedies in the 
state courts.—In re Ryan, D.C.Pa., 
47 F.Supp. 10, rehearing denied 47 F. 
Supp. 1023—^Hall v. Verdel, D.GVa., 
40 F.Supp. 941. 

d. Iowa.—^Molesworth v. Baumel, 
201 N.W. 41, 198 Iowa 1293. 

Ohio.—^Ex parte Remus, 162 N.E. 740, 
119 Ohio St 166. 

29 C.J. p 106 note 79. 

la Ind.—^Darst v. Forney, 169 N.B. 

689. 199 Ind. 626. 

29 C.J. p 106 note 80. 

■Qaantnni of proof required 

Inmate of Insane asylum, to ob¬ 
tain release by habeas corpus, must 
establish sanity with reasonable cer¬ 
tainty.—^Ex parte Remus, 162 N.E. 
740, 119 Ohio St 166. 

Bvldence of sanity held sufficient 

(1) In general.—^People ex reL 
Flannery v. Worthing, 81 N.Y.S.2d 
79, 177 Misc. 545—29 C.J. p 106 note 
20 [d]. 

(2) Evidence warranted finding 
that prisoner was sane and that con¬ 
duct of petitioner, superintendent of 


hospital for insane, who did not seek 
to retake prisoner for more than 
three months, was equivalent to dis¬ 
charge.—^Hoye V. State, 152 So. 644, 
169 Miss. 111. 

Bvldence of sanity held Insufficient 
Cal.—^Ex parte Cloutman, 117 P.2d 
378, 47 Cal.App.2d 77. 

D.C.—Pollitt V. Hall, 93 P.2d 249, 68 
App.D.C. 90, certiorari denied 58 
S.Ct. 649, 303 XJ.S. 641, 82 L.Ed. 
1101 , 

Iowa.—^Molesworth v. Baumel, 201 
N.W. 41, 198 Iowa 1293—^Adams v. 
Stewart, 197 N.W. 464, 197 Iowa 
490. 

Wash.—^Ex parte Rath, 254 P. 466, 
143 Wash. 65. 

29 C.J. p 106 note 80 [c]. 

11. XJ.S.—^Robinson v. Johnston, C. 

C.A.Cal., 130 P.2d 202. 
Goncluslveness of conviction 
Where accused’s motion for new 
trial, on ground of insanity when he 
pleaded guilty, was denied by order 
which reserved right to consider mo¬ 
tion further on filing of additional 
affidavits, and subsequent order per¬ 
mitted withdrawal of motion and 
supporting papers, order denying mo¬ 
tion was a "tentative order" which 
was impliedly vacated by later or¬ 
der, and hence was not conclusive as 
to accused’s insanity in his subse¬ 
quent habeas corpus proceeding.— 
Robinson v. Johnston, supra. 

Fact of Insanity as crucial question 
Where convicted defendant sought 
habeas corpus on ground that he was 
Insane when he pleaded guilty, alle¬ 
gation that facts concerning such in¬ 
sanity were known to trial court 
when plea of guilty was accepted 
merely meant that judge should have 
concluded that defendant was Insane, 
and hence crucial question in deter¬ 
mining right to habeas corpus was 
the fact of insanity and not the 
judge’s knowledge on the subject— 
Robinson v. Johnston, C.C.A.CaL, 118 
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F.2d 998, certiorari denied U. S. ex 
rel. Robinson v. Johnston, 62 S.Ct 
177, 314 U. S. 676, 86 Li.Bd. 540, re¬ 
hearing denied 62 S.Ct 368, 314 U.S. 
713, 86 L.Ed. 568, second rehearing 
granted, certiorari granted, and judg¬ 
ment vacated on other grounds, 62 
S.Ct 1301, 316 U.S. 649, 86 L.Ed. 1732. 
Failure to hold Inquiry 
However, the failure of a court to 
comply with a statute requiring a 
preliminary Inquiry into the sanity 
of a prisoner does not affect its ju¬ 
risdiction, and is not ground for col¬ 
lateral attack by habeas corpus on 
the conviction.—State ex rel. Novak 
V. Utecht, 281 N.W. 776, 203 Minn. 
448. 

12. N.T.—People v. Lawes, 182 N.T. 
S. 546, 112 Misc. 257, affirmed 184 
N.T.S. 943, 193 App.Div. 931, af¬ 
firmed 130 N.E. 890, 230 N.T. 653. 

29 C.J. p 107 note 92. 

Matters of defense as ground for ha¬ 
beas corpus generally see supra 
§ 22 . 

13. N.T.—^People v. Chanler, 89 N.E. 
1109, 196 N.T. 625, 25 L..R.A,N.S., 
946. 

29 C.J. p 107 note 99. 

14. Reason, for rule la that the peti¬ 
tioner has no remedy by appeal.— 
People v. Scarborough, 125 P.2d 893, 
52 Cal.App.2d 210. 

15. Ohio.—^Ex parte Remus, 162 N. 
E. 740, 119 Ohio St 166. 

29 C.J. p 107 note 1. 

Acquittal as proof of Insanity 
Acquittal because of insanity Is 
prima facie evidence of Inmate’s in¬ 
sanity.—^EiX parte Remus, 162 N.E 
740, 119 Ohio St 166. 

16. Mich.—^In re Underwood, 80 
Mich. 502, followed In re Maguire, 
72 N.W. 16, 114 Mioh. 80. 

29 C.J. p 108 note 2. 

17. Minn.—State v. Lawrence, 90 N. 
W. 769, 86 Minn. 310, 68 L.R.A. 931. 

29 C.J. P 108 note 3. 
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additional restraints, as stated supra § 9. Parental 
authority will not ju^ify keeping a sane minor in 
a madhouse.^® 

Guardianship of insane person. Under a statute 
giving an appellate court supervisory jurisdiction 
over lower court proceedings as to all guardianship 
matters, such jurisdiction may be invoked by habe¬ 
as corpus among other methods. On such a pro¬ 
ceeding the court can inquire into the propriety as 
well as the legality of the guardianship of an in¬ 
sane person; but the paramount issue is the wel¬ 
fare of the insane person, rather than the legality 
of the detention, and the court can and should de¬ 
termine whether the existing guardianship should 
be continued.^® 

Change of place of confinement. Habeas corpus 
will not be granted to effect a transfer of the peti¬ 
tioner,’ a committed insane person, from the Dis¬ 
trict of Columbia to a state claimed as his residence, 
under statute to that effect, in the absence of a 
showing that the state is willing to receive the 
patient as a resident 2® 

§ 49. Quarantine and Health 

Habeas corpus lies to question the legality of de* 
tentlon under quarantine or health regulations. 

Habeas corpus is the appropriate remedy to ques¬ 
tion the legality of the detention of one confined 
under quarantine or health regulations as suspected 
of infection with a contagious or infectious dis- 
ease,2i as known to be infected with such a dis¬ 
ease ,22 as having been exposed to contagion,2® or as 


an excessive user of narcotics and drugs.®^ The 
court hearing application for the writ can deter¬ 
mine the existence of, and consequent authority un¬ 
der, the particular quarantine or health statute or 
ordinance,26 and can inquire whether the detention 
was within the scope of the statutory or other au¬ 
thorization, 2 6 and whether any quarantine involved 
was reasonable and humane in character.®^ Where 
a person originally illegally confined was subse¬ 
quently examined and legally confined, habeas cor¬ 
pus will not lie.2® Habeas corpus will not lie to 
discharge a prisoner on the ground that, because of 
his health, he may be a menace to others in the 
prison.2® 

Conclusiveness of determination of health au^ 
thorities. While the judgment of a board of health 
or of a health officer on matters within its or his 
cognizance will not be reviewed,®® it will be deter¬ 
mined whether the health authorities had reasonable 
grounds for their action.®^ Moreover, the court can 
investigate the regularity of the proceedings, and 
discharge the prisoner when the proceedings were 
so defective as to be void.®® In some jurisdictions 
it may be determined whether the person is infected 
with the disease on account of which the quarantine 
or detention was ordered;®® in others, the exist¬ 
ence or nonexistence of the disease will not be de¬ 
termined collaterally.®^ 

Availability of other remedy. Where one de¬ 
tained under quarantine or health regulations has 
another remedy available, habeas corpus will not 
lie.®® 


18. N.T.—People v. Bond, 93 'N.Y.S. 
277, 104 App.Div. 47. 

19. Fla.—parte Hansen, 162 So. 
716, 120 Fla. 3SS. 

Guardianship xsoord before court 
Writ of habeas corpus inyolvlngr 
detention of Insane person brings be¬ 
fore circuit court, not only person of 
Insane person, but also record of 
' guardianship proceedings of county 
~ Judge, jslnce guardianship proceeding 
Is proceeding in rem and accompa¬ 
nies custody of insane person wher¬ 
ever custody may be vested.— Kx. 
parte ECansen, supra. 

20. U.S.—^Howard v. Overholser, 
APP.D.C., 130 F.2d 429. 

D.C.—De Marcos v. Overholser, 122 
F.2d 16, 74 App.D.C. 42, certiorari 
denied 62 S.Ct 97, 814 U.S. 609, 
86 L.Ed. 490, rehearing denied 62 S. 
Ct 368. 314 U.S. 714, 86 L.Ed. 669. 

' 81. Tex.—Hx parte Vogler, 9 S.W. 
2d 783, 110 Tex.Cr. 679, 62 A.Ii.R. 
466. 

29 <XJ, p 102 note 79. 

' Quarantine generally see Health 9 
16. 


32. Ill.—^People V. Robertson, 134 N. 

R 815, 302 Ill. 422. 22 AL.R. 836. 
29 CJ. p 102 note 80. 

23. Pa.—Commonwealth v. Calms, 
20 Pa.Dist. 463. 

24. Cal—In re Goldie, 169 P. 926. 36 
Cal.App. 341. 

29 C.J. p 102 note 82. 

85. Tex.—^Ex parte Hardcastle, 208 
S.W. 631, 84 Tex.Cr. 468, 2 A.L.R. 
1639. 

29 C.J. p 102 note 83. 

86. Okl,—^Ex parte Rothrock, 199 P. 
581, 19 Okl.Cr. 234. 

29 C.J. p i02 note 84. 

87. Pa.—Commonwealth v. Cairns, 
20 Pa.Dlst. 453. 

88. Cal.—^Ex parte Johnston, 180 P. 
644, 40 CalApp. 242. 

89. Beason for rule 

The question Is one for the consid¬ 
eration of the prison authorities.— 
People ex rel. Shafer v. Kirby, 34 
N.Y.S.2d 793, affirmed 84 N.Y.S.2d 
838, 263 App.Div. 1021, appeal denied 
86 N.Y.S.2d 277, 264 App.Dlv. 771. 
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30k Kan.—^In re McGee, 186 P. 14, 
106 Kan. 674. 

29 C.J. p 102 note 88. 

31. Cal.—^Ex parte Dillon, 186 P. 
170, 44 Cal.App. 239. 

29 C.J. p 102 note 89. 

32. Hawaii.—^Matter of Maunakea, 
19 Hawaii 218. 

33. Tex.—Ex parte Brooks, 212 S. 
W. 966, 86 Tex.Cr. 897—Ex parte 
Hardcastle, 208 S.W. 581, 84 Tex. 
Or. 463, 2 A.L.B. 1639. 

3^ HawaU.—^Matter of Maunakea, 
19 Hawaii 218. 

35. Kan.—Noland v. Gardner, 136 P. 
2d 233, 

Appeal to local board of health 
The remedy of a woman, who con¬ 
tends that she is wrongfully detained 
by the sheriff under an isolation or¬ 
der made hy city physician pursu¬ 
ant to rules of the state board of 
health because she is not diseased, 
Is by appeal to the local board of 
health, and not by application for 
habeas corpus.—^Noland v. Gardner, 
supra—^Bx parte Hoober, 294 P. 678, 
132 Kan. 224. 
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Evidence. It has been held that the authorities 
detaining the petitioner have the burden of estab¬ 
lishing the validity of such detention,3® by compe¬ 
tent and sufficient evidence.87 

Violation of health regulations. Habeas corpus 
will lie to secure the discharge of one detained for 
the violation of an invalid rule promulgated by a 
board of health.^s 

§ 50. Miscellaneous 

Habeas corpus has been held to lie to determine the 
legality of detention of, and, In a proper case, to release, 
other classes of persons detained, such as alien enemies, 
drunkards, persons restrained by ne exeat, paupers, sea¬ 
men, slaves and peons, and others. 

Alien enemies. A person detained as an alien en¬ 
emy, in time of war, may have his status as an alien 
enemy determined on habeas corpus.^s Since the 
decision of the authorities as to the necessity or de¬ 
sirability of the detention of the petitioner, if ju¬ 
risdiction exists, is not reviewable,^® the sole issue 
in such a proceeding is whether the relator was a 
native, citizen, denizen, or subject of a hostile na¬ 
tion and evidence may be received on this is¬ 


sue ,^2 provided a substantial issue of fact arises 
on the petition, return, and traverse.^® 

Drunkards. Habeas corpus is an appropriate 
remedy for the release of one illegally confined or 
in custody as a drunkard.^^ The sole question for 
determination is whether the present restraint^® is 
legal>® The court may inquire whether the statute 
under which the alleged drunkard is confined is con¬ 
stitutional,^*^ whether the prisoner has been cured 
of being, or has ceased to be, a drunkard, and 
whether the restraint, having been voluntary in its 
inception, has since become involuntary.^^ 

Persons detained under writ of ne exeat. Habeas 
corpus is an appropriate remedy to secure discharge 
from detention under writ of ne exeat,®® illegal in 
the particular case,®i or because the writ has been 
abolished in the jurisdiction.®® 

In accordance with the rule in habeas corpus pro¬ 
ceedings generally, as considered supra § 15, mere 
errors cannot be reached by the writ.®® It is ground 
for discharge that the facts underlying the action 
in which the writ of ne exeat is issued are insuffi¬ 
cient to authorize it ;®^ but, where the court or com¬ 


ae. Cal.—Ex parte Arata, 198 P. 814, 
52 Cal.App. 380, 

29 C.J. p 167 note 62 [c] (1) (2). 

37. Cal.—^Ex parte Arata, supra. 

29 C.J. p 167 note 62 [c] (3). 

aa. Neb.—In re Sellcow. 160 N.W. 

991, 100 Neb. 615. 

29 C.J. p 38 note 66. 

39. U.S.—U. S. ex rel. Zdunic v. 
Uhl, D.C.N.T., 46 P.Supp. 688—U. 
S. ex rel. De Cicco v. Longo, D.C 
Conn., 46 F.Supp. 170. 

29 C.J. p 69 note 12. 

Enemy aliens generally see the C.J. 
S. title War § 12, also 67 CJ. p 862 
notes 14-20. 

Habeas corpus to release aliens in 
custody for deportation and ex¬ 
clusion see supra 8 30. 

40. U.S.—n. S. ex rel. Zdunio y, Uhl, 
D.C.N.T., 46 F.Supp. 688—U. S. ex 
rel. De Cicco v. Longo, D.C.Conn., 
46 F.Supp. 170. 

29 C.J. p 69 note 14. 

41- U.S.—U. S. ex rel. Zdunlc v. 
Uhl, D.C.N.T., 46 F.Supp. 688— 
U. S. ex rel. De Cicco v. Longo, D. 
CLConn., 46 F.Supp. 170. 

42. U.S.—Ex parte Gilroy, D.C.N.T., 
267 F. 110—^Bx parte Fronklln. D. 
C.M1SS., 258 F. 984. 

43. U.S.—U. S. ex rel, Zdunlc v. 
Uhl, D.aN.Y., 46 F.Supp. 688. 

44h Fla.—^Ex parte Haynes, 159 So. 
863. 118 Fla. 435—Moody y. State, 
99 So. 665, 87 Fla. 176. 

Proceedings for eommitment of 
drunkards see Drunkards 8 8 . 
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45. Iowa—^Addls y. Applegate. 154 
N.W. 168, 171 Iowa 150, Ann.Cas. 
1917E 332. 

29 C.J. p 105 note 58. 

46. Iowa—Addis v. Applegate* su¬ 
pra 

29 C.J. p 105 note 59. 

ConelTUdyeness of oommltment 
If the commitment for drunkenness 
shows on its face that all of the stat¬ 
utory requirements essential to a le¬ 
gal arrest, hearing, and commitment 
were observed, and that it cannot be 
said from the commitment that a 
reasonable opportunity to produce 
witnesses was not given, the writ 
will be denied.—^In re Conmy, 67 P. 
2d 754, 20 Cal.App.2d 666—^Ex parte 
O'Connor, 166 P. 116, 29 Cal.App. 
226. 

Bestralnt held legal ' 

Ai&davlt charging Inebriety in 
language of statute was sufficient, in 
habeas corpus proceedings after com¬ 
mitment to asylum.—^Bx parte Tier¬ 
ney, 6 P.2d 639. 51 Idaho 279. 
Bestralnt held illegal 
Where a statute making ''drunken¬ 
ness” a crime was repealed, leaving 
only a statute making it a crime 
"to become drunk or intoxicated,*’ a 
commitment reciting that the peti¬ 
tioner was tried and convicted of 
the offense of "drunkenness” Is not 
sufficient for the petitioner’s reten¬ 
tion in custody when a valid judg¬ 
ment of conviction is not shown, and 
the petitioner will be discharged on 
habeas corpus.—^Ex parte Haynes, 169 

So. 363, 118 Fla. 435—^Moody y. State, 
99 So. 665, 87 Fla. 176. 
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47. Wis.—State v. Hyan, 36 N.W. 
823, 70 Wis. 676. 

48;. N.T.—Matter of Lamer, 79 N.T. 

S. 1039, 79 App.Dlv. 184. 

29 C.J. p 105 note 61. 

Writ denied 

Release of Inebriate at first hear¬ 
ing was held not to warrant release 
on habeas corpus after subsequent 
commitment, where there was no 
proof that condition had not contin¬ 
ued.—^Ex parte Tierney, 5 P.2d 639, 
61 Idaho 279. 

49- N.T.—^Matter of Baker, 29 How. 
Pr. 485. 

50- S.C.—^Ex parte Messervy, 61 S. 
E. 445, 80 S.C. 285. 

29 C.J. p 103 note 21. 

Proceedings to procure writ of ne 
exeat see the C.J.S. title Ne Exeat 
8 9, also 45 C.J. p 696 note 19--P 
599 note 72. 

51. Colo.—^In re Nash, 160 P. 189, 62 
Colo. 101. 

Fla.—^Bronk y. State, 31 So. 248, 43 
Fla. 461, 99 Ain.S.R. 119. 

52. S.C.—^Ex parte Messervy, 61 S. 
E. 446, 80 S.C. 286. 

53. Fla.—^Bronk v. State, 81 So. 248, 
43 Fla. 461, 99 Am.S.R. 119. 

29 C.J. P 104 note 25. 

Ck>llatexal attack 

Writ of ne exeat cannot be nulli¬ 
fied through collateral attack by ha¬ 
beas corpus proceeding In another 
circuit, except where writ Is void.— 
State ex rel. Perky v. Browne, 142 
So. 247, 105 Fla. 631. 

54h Colo.—In re Nash, 160 P. 189. 
62 Colo. 101. 
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missioner issuing' the ne exeat had power to grant 
it, the court will not interfere on habeas corpus.®® 

Paupers. Habeas corpus is an appropriate rem¬ 
edy for the relief of one illegally detained as a pau¬ 
per.®® The court will determine the statutory au¬ 
thority of overseers of the poor or of other officers 
to commit to the particular institution,®^ and will 
also inquire into the question of fact whether the 
person is in indigent circumstances and therefore 
within the statute.®® If it is determined that the 
committing officer had authority, his decision can¬ 
not be reviewed.®® The burden is on the person de¬ 
tained to prove any change in his or her circum¬ 
stances rendering the detention improper.®® 

Seamen. Habeas corpus is an appropriate reme¬ 
dy for the release of a seaman illegally confined ;®1 
and the writ will lie to obtain shore leave for sea¬ 
men who are improperly denied such leave.®^ 


Slaves and peons. Habeas corpus is an appropri¬ 
ate remedy for the release of one held in a condi¬ 
tion of slavery or involuntary servitude in viola¬ 
tion of the Thirteenth Amendment to the Constitu¬ 
tion of the United States, of a like provision in any 
state constitution, or of the federal civil rights and 
peonage statutes,®® and the proceeding may be 
brought in the federal courts.®^ The question for 
determination, of course, is whether the particular 
restraint of liberty is violative of such constitution¬ 
al and statutory prohibitions,®® whether it is under 
color of a statute,®® or is a purely private act and 
wrong. ®'^ 

Other classes of persons detained. Habeas cor¬ 
pus has been held to lie to determine the legality of 
detention of, and, in a proper case, to release, oth¬ 
er classes of persons detained,®® such as persons re¬ 
strained of their liberty in bastardy proceedings.®® 


65. Ga.—Fountain v. Tarver, 104 S. 

E. 443, 150 Oa. 62S. 

S.C.—Ex parte Gilchrist. 15 S.aL. 
233. 

Be. N.T.—Ex parte Dean, 161 N.T.S. 
482. 

29 C.J. p 104 note 46. 

Detention of paupers ^renerally see 
the C.J.S. title Paupers S 77, also 
48 C.J. p 543 note 67-‘p 544 note 
71. 

57. N.Y.—People v. Nevin, 181 N.T. 
S. 821, 191 App.Dlv. 798—^People 
V. Puller, 58 N.Y.S. 836, 41 App.Dlv. 
404. 

58. N.Y.—^Ex paxte Dean, 161 N.Y.S. 
482. 

29 C.J. p 104 note 48. 

59. N.Y.—People v. Nevin, 181 N.Y. 
S. 821, 191 APP.D1V. 798. 

ea N.Y.—^People v. Nevin, supra. 

61- X7.S.—^Ex parte Sprout, D.C., 22 
F:Cas.No.l8,267, 1 Cranch C.C. 424. 
Discipline and punishment of seamen 
see the O.J.S. title Seamen §5 222- 
236, also 66 C.J. p 1117 note 43-p 
1130 note 46. 

Desartera 

(1) Habeas corpus will lie to re¬ 
lease a seaman Illegally confined 
as a deserter.—^Ex parte Sprout, su¬ 
pra—29 C.J. p 104 note 63. 

(2) A discharge has been ordered 
for defect in the warrant of commit¬ 
ment of deserting seamen.—^Ex parte 
Sprout, supra—29 G.J. p 104 note 55. 

62. Denial by ImmlgratloiL inspeotor 
On habeas corpus proceedings to 
obtain shore leave for seamen after 
Immigration inspector had denied 
shore leave, district court was not a 
reviewing court of inspector's acts 
unless it appeared that Inspector act¬ 


ed in a capricious or arbitrary man¬ 
ner, as where there was no evidence 
to sustain inspector's action; but 
where, as In this case, the evidence 
did not warrant the conclusion that 
the inspector acted in a capricious 
and arbitrary way, the court would 
not substitute its judgment for that 
of the inspector, and the writ was 
denied.—The Navemar, D.C.N.Y., 41 
F.Supp. 846. 

63. TJ.S.—^In re Chung Pat, D.C. 

Wash., 96 P. ^02. 

29 C.J. p 104 note 30. 

"Peonage" defined see the C.J.S. title 
Peonage S It also 48 C.J. p 801 
notes 1, 2. 

Prior to abolltloiL of Slavery 

(1) Subject to certain exceptions 
It was generally held that the writ 
of habeas corpus was not a proper 
remedy for trying the right of a 
slave to freedom.—^Unlon Bank v. 
Benham, 23 Ala. 143—29 C.J. p 104 
notes 33, 35-37. 

(2) But there was some authority 
to the contrary.—State v. Lyon, 1 N. 
J.Law 462—29 C.J. p 104 note 34. 

(3) A master could not obtain on 
habeas corpus the discharge of his 
slave convicted and sentenced as a 
free person to imprisonment in the 
penitentiary. 

Mo.—^Ex parte Toney, 11 Mo. 661. 

Va.— 'Ex. parte Ball, 2 Gratt 588, 43 
Va, 688. 

(4) Under statute to that effect, in 
at least one jurisdiction, habeas cor¬ 
pus would lie for the recovery of the 
possession of slaves by their owners 
In certain cases.—Buckingham v. 
Levi, 23 Miss. 590. 

58 C.J. p 750 note 66 [b]. 

66. U.S.—^In re Sah Quah, D.C. Alas- 
kat 31 F. 327. 
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65. U.S.—^In re Chung Fat, D.C. 

Wash., 96 F. 202. 

29 C.J. p 104 note 30. 

68. S.C.—^Ex parte Hollman, 60 S.E. 
19. 79 S.C. 9, 21 L.R.A.,N.S., 242, 
14 Ann.Cas. 1105. 

29 C.J. p 104 note 31. 

67. U.S.—In re Chung Pat, D.C. 
Wash., 96 P. 202. 

6& 'Witness falling to give bond for 
appearance 

(1) Habeas corpus will He to re¬ 
lease a witness who was committed 
for failure to give bond for his ap¬ 
pearance at a trial; and, where the 
commitment by an Inferior court 
fails to show jurisdiction on Its face, 
the petitioner will be discharged.— 
Clayborn v. Tompkins, 40 N.E. 121, 
141 Ind. 19. 

(2) Habeas corpus to release wit¬ 
nesses committed for contempt see 
supra § 87. 

69. S.D.—^Acker v. Adamson, 293 N. 
W. 83, 67 S.D. 341. 

29 C.J. p 102 note 93. 

Bastardy proceedings see Bastards 
§§ 32-141. 

Scope of review, 

(1) The proceedings will not be re¬ 
viewed for other than jurlsdlctionaJ 
defects.—Ex parte Donahoe, 38 N.W. 
28. 24 Neb. 66. 

(2) Where Illegitimacy proceed¬ 
ings under which judgment was ren¬ 
dered were in conformity with stat¬ 
ute, whether father was entitled In a 
proper proceeding to release on show¬ 
ing of complete Inability to comply 
with Judgment, before year pre¬ 
scribed by the statute had expired, 
could not be raised In habeas corpus 
proceeding to secure release from 
imprisonment—^Acker v. Adamson, 
293 N.W. 83. 67 S.D. 341. 
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' The use of habeas corpus as a remedy to enforce 
certain rights of husband and wife growing out of 
the marital relationship has been considered in 
some English decisions collected in 29 CJ. p 104 
notes 40-44. 

The use of habeas corpus in matters relating to 


apprentices is treated in appropriate places in the 
title Apprentices, as, for example, to restore an 
apprentice to his master, in § 14, and to secure a 
release by an apprentice, in § 23 a. The right of 
an Indian to sue out a writ of habeas corpus is 
considered in the C.J.S. title Indians § 3, also 31 
CJ. p 481 notes 32-34, 


m. JURISDICTION OP WRIT 


§ 51. General Considerations 

Power to hear and determine the matter Involved Is 
possessed by a court having Jurisdiction of the subject 
matter and the parties In a habeas corpus proceeding. 
In some cases state and federal courts have concurrent 
Jurisdiction. 

A court having jurisdiction of the subject matter 
and the parties in a habeas corpus proceeding may 
inquire into*^® and decide'^^ the matter involved, 

even though its decision is erroneous.^^ h held 
that the power to hear and determine the matter 
is necessarily inferred from the power to allow the 
writ;'^^ but, as shown infra § 52, a court may not, 
after issuing the writ, exceed the jurisdiction con¬ 
ferred on it; and, as indicated infra § 60, where 
the writ should be made returnable before another 
judge or court, the judge issuing the writ is with¬ 
out right to try the matters involved. The filing of 
a petition for habeas corpus and the grant of bail 
pending hearing do not constitute such an assertion 
of jurisdiction as requires the court to dispose of 
the case.*^^ 

Concurrent jurisdiction of state and federal 
courts. Either a state or a federal court may issue 
the writ to inquire into the legality of the detention 
of a person who is held under a warrant of inter¬ 


state extradition,'^^ or where the detention under 
state authority is alleged to be in violation of the 
constitution or laws of the United States.*^® 

§ 52. - Necessity of Jurisdiction 

Jurisdiction Is essential In a habeas corpus proceeding 
and, In so far as the subject matter Is concerned, It 
cannot be conferred by consent of the parties nor can 
want thereof be waived, but, where the court is one of 
general and competent Jurisdiction, the petitioner Is es¬ 
topped to deny or question the Jurisdiction which he has 
Invoiced. 

It is as essential that a court have jurisdiction in 
habeas corpus proceedings as in any other cause 
that may come before and an order of a court 
in a habeas corpus proceeding without jurisdiction 
thereof is not merely erroneous,*^® but is a nullity.'^® 
A court having no jurisdiction in a particular in¬ 
stance should refuse the application of its own mo¬ 
tion;®® and, even though the court may have ju¬ 
risdiction to issue the writ, it may not thereafter 
exercise jurisdiction in the proceeding beyond that 
conferred on it.®^ The use of the writ of prohibi¬ 
tion to prevent court’s acting in habeas corpus pro¬ 
ceeding is discussed in the C.J.S. title Prohibition 
§§ 11, 15, also 29 C.J. p 116 notes 3-5, 50 C.J. p 674 
notes 34, 42, p 691 notes 16, 18. 


7a N.T.—In re Keman, 288 N.T.S, 
829, 247 App.Dlv. 664, affirmed Ex 
parte Keman, 4 K.E.2d 737, 272 N. 
T. 660. 

Berdefw of own Jndgment 

A court has power on habeas cor¬ 
pus proceedings to review Its former 
Judgment.—In re Greathouse, C.C. 
Cal., 10 P.Cas.No.6,741, 2 Abb. 882, 
4 Sawy. 487—^Ex parte Joyce, D.C. 
Mo., 13 F.Cas.No.7,666, 28 Int.Rev. 
Rec. 297. 

71. Iowa.—^Moravek v. Crock, 297 N. 

W. 319, 230 Iowa 241. 

TSL Iowa.—^Moravek v. Crock, supra. 
73. U.S.—U. S. V. Morris, D.C.Wla, 
26 F.Ca8.No.l6.811, 2 Ain.L.Reg. 
348. 

29 C.J. p 116 note 2. 

74«. Tex.—^Ex parte Wolf, 84 S.W.2d 
C77, 116 Tex.Cr. 127. 

75b U.S.—U. S. ex reL Darcy v. Su¬ 
perintendent of County Prisons of 
Philadelphia, aC.A.Fa., Ill F.2d 


409, certiorari denied 61 S.Ct. 19, 
311 U.S. 662, 86 L.Ed. 425. 

La.—State ex rel. Covington v. 

Hughes, 102 So. 824, 157 La. 652. 
29 C.J. p 132 note 40. 
liaok of exolnslve Jnrlsdlotlon 

Congress has not undertaken to in¬ 
vest judicial tribunals of the United 
States with exclusive Jurisdiction of 
issuing writs of habeas corpus in 
proceedings for the arrest of fugi¬ 
tives from Justice and their delivery 
to the authorities of the state in 
which they stand charged with crime. 
—Robb V. Connolly, Cal., 4 S.Ct. 544, 
111 U.S. 624, 28 L.Bd. 542—Ex parte 
Smith, C.C.I11., 22 F.Cas.No.12,968, 3 
McLean 121. 

76. U.S.—^In re Wo Lee, C.C.Cal., 26 
F. 471, reversed on other grounds 
Tick Wo V. Hopkins, 6 S.Ct. 1064, 
118 U.S. 366. SO L.Ed. 220. 

77. Ill.—People v. Williams, 161 N. 
E. 312, 830 Ill. 150. ' 

29 C.J. p 115 note 92. 
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78. Kan.—State v. Callahan, 144 P. 
189, 93 Kan. 172. 

79. Mo.—^Hamilton v. Henderson, 117 
S.W.2d 379, 232 Mo.App. 1234. 

Wis.—State V. Roach, 218 N.W. 829, 
195 Wis. 545, followed In State v. 
Saccari, 218 N.W. 830, 195 Wis. 648. 
29 C.J. p 115 note 94. 

aa Ohio.—Children's Home v. Fet¬ 
ter, 106 N.E. 761, 90 Ohio St. 110. 

29 C.J. P 115 note 96. 

Federal conxt must take cognizance 
of the question of Jurisdiction; and, 
where it is clear that it has no Ju¬ 
risdiction, it must dismiss the case, 
even if the suggestion Is not made 
by the parties concerned.—^In re Star- 
ti, C.C.Ma8S., 109 F. 807, affirmed 
22 S.Ct. 72. 183 U.S. 138, 46 L.Ed. 
120 . 

81. La.—Gasquet's Interdiction, 68 
So. 89, 186 La. 967. 
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Jurisdiction over the subject matter cannot be 
■conferred by consent of the parties;*® and want 
of jurisdiction of the case or proceeding is not 
waived by appearance of the parties and the pres¬ 
entation of a defense on other grounds.** Howev¬ 
er, a petitioner for habeas corpus is estopped, after 
voluntarily submitting his rights to a court of gen¬ 
eral and competent jurisdiction, to deny the ju¬ 
risdiction of the court*^ to proceed to a complete 
determination,** or, the proceeding having been 
treated as equitable to question the jurisdiction of 
the court to proceed according to equitable princi¬ 
ples.*® Waiver of jurisdiction over the person is 
discussed infra § 54; and waiver of objection to 
exercise of jurisdiction outside of territorial lim¬ 
its, infra §§ 60, 69. 
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I 53 . -Interference with Jurisdiction of 

Other Courts 

A court Is without Jurisdiction to Interfere by habeas 
corpus with the exercise by another court of jurisdiction 
previously acquired and still existing, or at least, as a 
matter of comity, It should not and will not do so. 

Pursuant to a general rule of wide application,*"^ 
on which there is no conflict of authorities,** it 
has been held that a court is without jurisdiction 
where it attempts by habeas corpus to interfere 
with the exercise by another court of jurisdiction 
theretofore acquired,** whether such jurisdiction is 
acquired in another habeas corpus proceeding*® or 
on appeal,*^ or otherwise,*® unless the prior juris¬ 
diction has been terminated.** More limited ju¬ 
dicial statements are that a court should not,*^ and 
will not,** so interfere by habeas corpus, and that. 


82. Pa.—Commonwealth v. Miller, 
166 A. 734, 102 Pa.Super. 323. 

83. U.S.— 'EjX parte Everts, C.C.Ohlo, 

8 F.Cas.No.4.581, 1 Bond 197, 199. 

84. Ill.—People ex rel. Carr v. Mur¬ 
ray. 192 N.B. 198, 367 Ill. 826, 94 
A.L.B. 1487. 

85. Wash.—In re Maney, 55 P. 930, 
20 Wash. 509, 72 Am.S.B. 130. 

29 C.J. P 115 note 98. 

86. Ala.—Berry v. Berry, 122 So. 
615. 219 Ala. 403. 

87. Cal.—Ex pajrte Shaw, 267 P. 586, 
84 CaLApp. 24. 

Ind.—Dowd v. Anderson, 40 N.B.2d 
668, certiorari denied Anderson v. 
Dowd, 63 S.Ct. 60, 317 U.S. 630. 87 
L.Bd. - 

Ky.—Commonwealth v. Grordon, 247 
S.W. 45. 47. 197 Ky. 367, citing: 
CorptLS Jails. 

Okl.—^Ex parte Spurrier, 238 P. 956, 
960, 111 OkL 242, quoting Corpiu 
Jnzls. 

Tex.—^Milliken v. Jeffrey, 299 S.W. 
393, 396. 117 Tex. 134, quoting Cor- 
pna JaxlB. 

Priority and retention of Jurisdiction 
generally see Courts 5S 492, 629, 
548; Criminal Law § 111. 

88. Kan.—State v. Callahan, 144 P. 
189. 93 Kan. 172. 

Ky.—Commonwealth v. Gordon, 247 
S.W. 45, 47, 197 Ky. 367, citing 
CoipiiB Jails. 

Okl.—^Ex parte Spurrier, 238 P. 956. 
960. Ill Okl. 242, quoting Coipns 
Jails. 

Tex.—Milllken v. Jeffrey. 299 S.W. 
393, 896. 117 Tex. 134^ quoting Coi- 
pas Juris. 

89. Ala.—^Anderson v. State, 198 So. 
169, 240 Ala. 169, reversing 198 So. 
166, 29 Ala.App. 499. 

Ind.—State ex rel Geckler v. Cox, 
9 N.E.2d 93. 212 Ind. 440. 

Ky.—Commonwealth v. Gordon, 247 
S.W. 45, 47. 197 Ky. 867, citing 
OoipoB Jails. 


Mo.—Bell V. Catholic Charities of St 
Louis, App., 170 S.W.2d 697. 

Okl.—Ex parte Spurrier, 238 P. 956, 
960, 111 Okl. 242, quoting Corpus 
Juris. 

Tex.—Mllliken v. Jeffrey, 299 S.W. 
893, 395. 117 Tex. 134, quoting Cor¬ 
pus Juris. 

Utah.—Jensen v. Sevy, 184 P.2d 1081. 
29 C.J. p 116 note 9. 

After Issuanoe of wilt 
A court has Jurisdiction to issue 
a writ of habeas corpus notwith¬ 
standing prior Jurisdiction of another 
court, but Jurisdiction to issue the 
writ confers no Jurisdiction thereaft¬ 
er to order the prisoner released or 
discharged to the prejudice of the 
lawful exercise of Jurisdiction by a 
coordinate court—State ex rel. Per¬ 
ky V. Browne, 142 So. 247, 106 Fla. 
631. 

9a Cal.—^Ex parte Shaw, 257 P. 585, 
84 Cal.App. 24—Ex parte Owen, 255 
P. 541, 82 Cal.App. 280, citing Cox~ 
pus Juris. 

Ky.—Commonwealth v. Gordon, 247 
S.W. 45, 47. 197 Ky. 367. citing 
Corpus Juils. 

Tex.—^Milllken v. Jeffrey, 299 S.W. 
393, 895. 117 Tex. 134, quoting 
Corpus Juris. 

29 C.J. p 116 note 10. 

91. Ky.—Commonwealth y. Gordon, 
247 S.W. 46, 47. 197 Ky. 867, cit¬ 
ing Corpus Juris. 

Tex.—^Milllken v. Jeffrey, 299 S.W. 
393, 396, 117 Tex. 184, quoting Coru 
pus Juris. 

29 C.J. p 116 note 11. 

98. Ky.—Commonwealth y. Gordon, 
247 S.W. 46, 47, 197 Ky. 367, cit¬ 
ing Corpus Juris. 

Tex.—Milllken v. Jeffrey, 299 S.W. 
393, 895, 117 Tex. 184, quoting 
Corpus Juris. 

29 C.J. p 116 note 12. 

93. Ala.—State v. Gunter, 77 So. 
443, 16 Ala.App. 293. ~ 
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Cal.—Bz parte Shaw, 267 P. 686, 84 
Cal.App. 24. 

Ky.—Commonwealth v. Gordon, 247 
S.W. 46, 47, 197 Ky. 367, citing 
Corpus Juris. 

Tex.—Mlllikln v. Jeffrey, 299 S.W. 
393, 395. 117 Tex. 134, quoting 
Corpus Juris. 

94. Philippine.—^Tambert v. McMick- 
Ing, 10 Philippine 96—Collins v. 
Wolfe. 4 Philippine 534. 

29 C.J. p 116 note 12 [b] (4). 

Oourl or Judge of oobrdluate Juris¬ 
diction 

On grounds of comity and public 
policy, where a court whose process 
Is attacked has power to hear and 
determine a case against one In its 
custody, and still has control over 
its own process, a court or Judge of 
coordinate Jurisdiction ought not, by 
Issuance of writ of habeas corpus, 
summarily to discharge that person 
from custody.—^Amato v. Ersklne, 123 
A. 836. 100 Conn. 497. 

There Is no good reason, where one 
court has Jurisdiction of a pending 
suit, for another court to intervene 
by habeas corpus.—State ex rel. Ras- 
co V. Hasco, 190 So. 510, 139 Fla. 849. 

95. Cab—^Ex parte Green, 226 P. 76, 
67 Cal.App. 604. 

La.—Carson v. Garlg, 63 So. 801, 138 
La. 720. 

29 C.J. p 116 notes 10, 12 [a], [b] 

( 2 ). 

Court of conourrent Jurisdiction 
Where concurrent Jurisdiction over 
the same subject matter exists in 
several state courts or In several fed¬ 
eral courts, the Jurisdiction of the 
court which first takes cognizance of 
the matter becomes exclusive and 
no other court will Interfere as long 
as that proceeding is pending.—^Ma¬ 
hon V. Justice, Ky., 8 S.Ct. 1204, 127 
U.S. 700, 32 L.Ed. 283—29 C.J. P 
183 note 42.' 

The eslstenoe of war did not give 
military, courts exclusive Jurlsdlc- 
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while the pendency of a proceeding, affecting the 
matter in controversy, in another court which has 
taken prior jurisdiction does not deprive the court 
under all circumstances of the power to issue a 
writ of habeas corpus,^® the court should, as a mat¬ 
ter of comity, refrain, by postponing a hearing on 
the writ or at least by withholding a decision, from 
proceeding on the writ until the conclusion of the 
action, suit, or proceeding which was first begun.®^ 
The jurisdiction of a federal court to issue a writ 
of habeas corpus where a prisoner is in custody un¬ 
der state authority is discussed infra §§ 62, 64, 65, 
67, and the lack of jurisdiction of state courts to 
discharge a prisoner held under federal authority 
infra § 61. 

After judgment A court may be destitute of 
jurisdiction by force of a statute providing that no 
court or judge, on the return of a habeas corpus, 
shall, in any other manner than in specified cases, 
inquire into the legality or justice of a judgment or 
decree of a court legally constituted,®® or inquire 
into the legality of any process issued on a final 
judgment of a court of competent jurisdiction;®® 
and even though a court has jurisdiction to issue a 
writ of habeas corpus after the rendition of judg¬ 
ment by another court^ and to consider the legality 
of detention in a penitentiary,® it may be without 
jurisdiction to modify or amend a sentence imposed 


§ 54 

by the other court,® or, where the judgment is final 
and was rendered by a court having exclusive ju¬ 
risdiction, to interfere with such judgment^ or in¬ 
quire into its correctness.® A petition for a writ 
of habeas corpus by a parolee who has been ar¬ 
rested for violation of the conditions of his parole 
will be dismissed where the court cannot try the 
question whether he has violated the conditions of 
his parole and has no jurisdiction to set aside the 
order of arrest issued by the board of pardons.® 
An order, in one habeas corpus proceeding, direct¬ 
ing the discharge of the prisoner from a reforma- 
atory on the ground that his term has been served, 
if within the court's jurisdiction, prevents a court 
of coordinate jurisdiction, in a subsequent habeas 
corpus proceeding, from ordering the return of the 
former prisoner to the reformatory to serve any 
portion of, or to complete, the term of imprison¬ 
ment for which he was originally sentenced.^ 

The lack of jurisdiction of a lower court on ha¬ 
beas corpus, to review the judgment of the highest 
appellate court is discussed infra § 56. 

§ 54. — Jurisdiction over Persons Involved 

While It Is essential that the court have Jurisdiction 
of respondent and the person alleged to be under re¬ 
straint, It Is sufficient If respondent brings such person 
Into court and submits him to the jurisdiction thereof or 
If respondent Is personally within the jurisdiction of the 


lion of proceedings against soldier 
who had been arrested and held lu 
custody by state officers on charge 
of rape, and state officers would not 
he deprived of their custody by ha¬ 
beas corpus petitioned for by mili¬ 
tary authorities.—^U. S. v. Matthews, 
D.C.Ala., 49 F.Supp. 203. 

98. Pa.—Commonwealth ex rel. Pi¬ 
per V. Edberg, 31 A.2d 84, 346 Pa. 
612, reversing 28 A.2d 460. 150 Pa. 
Super. 378. 

97. Pa.—Commonwealth ex reL Pi¬ 
per V. Edberg, supra. 

98. Colo.—^People v. Arapahoe Coun¬ 
ty Second Judicial Dlst. Ct., 58 P. 
608, 26 Colo. 380, 46 L.R.A. 855— 
Cooper v. People, 22 P. 790, 13 
Colo. 387, 378, 6 L.R.A. 430. 

Matters relating to judgment as 
grounds for writ see supra § 26. 

99. Ind.—State ex rel. Kunkel v. 
Circuit Court, of La Porte County, 
200 N.E. 614, 209 Ind. 682. 

1. Fla.—Frederick v. Rowe, 140 So. 

915, 105 Fla. 193. 

Enterfealnlng application 
Judge of one court has Jurisdic¬ 
tion in first Instance to entertain ap¬ 
plication for habeas corpus, but, If 
Judgment of another court is not 
void, only order which court has ju¬ 
risdiction to make Is order dismiss¬ 
ing petition.—^People ex rel. Courtney 


V. Prystalskl, 192 N.B. 908, 368 Ill. 
198. 

& Pa.—Commonwealth v. Ashe, 22 
Pa.Dlst. & Co. 716, 83 Plttsb.Leg.J. 
126. 

Satisfaction of sentence 
Court has jurisdiction to determine 
habeas corpus proceeding to secure 
release on ground sentence Imposed 
by another court has been satisfied.— 
People V. Hill, 176 N.B. 360, 344 Ill. 
246. 

Matters arising after judgment as 
grounds for writ see supra S 26. 

3. Pa.—Commonwealth v. Ashe, 22 
Pa.Dlst & Co. 716, 88 Plttsb.Leg.J. 
126. 

Allowance on sentence 

In habeas corpus proceedings 
wherein relator sought release from 
New York City penitentiary after 
having received an Indeterminate 
sentence.thereto, for a misdemeanor, 
under the Parole Commission Act, su¬ 
preme court did not have jurisdiction 
to grant relator an allowance on his 
sentence for good behavior and time 
spent In jail awaiting trial, and for 
time spent In state prison under a 
conviction which was subsequently 
reversed.—^People ex rel. Montana v. 
McGee, 16 N.T.S.2d 162. 

Appellate court 

(1) It haj3 been held that an ap¬ 
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pellate court cannot, on an original 
application for writ of habeas cor¬ 
pus, modify, amend, or change pe¬ 
titioner’s sentence.—^Ex parte Wright, 
119 P.2d 97, 78 Okl.Cr. 167. 

(2) However, the contrary has also 
been held.—In re Halderman, 119 A. 
736, 276 Pa. 1—Commonwealth ex 
rel. Miller v. Ashe, 174 A. 295, 114 
Pa.Super. 332. 

4. Okl.—^Ex parte Frear, 119 P.2d 
854, 190 Okl. 16. 

6. Okl.—^Bx parte Frear, supra. 
Absenoe of other remedy 

The fact that no relief could be 
obtained on a writ of error coram 
nobis by one Imprisoned did not jus¬ 
tify application for writ of habeas 
corpus to a court other than the cir¬ 
cuit court by which prisoner had 
been sentenced.—^Dowd v. Anderson, 
Ind., 40 N.E.2d 658, certiorari denied 
Anderson v. Dowd, 68 S.Gt. 50, 817 
U.S. 680, 87 L.Bd. - 

6. Pa.—Commonwealth ex rel. Men- 
ke V. Reno, 84 Pa.Dlst. & Co. 669, 
46 DauphCo. 391. 

7. IlL—People v. Hill, 176 N.B. 360, 
844 Ill. 246. 

Order discharging prisoner as res 
Judicata in proceedings involving 
subsequent imprisonment see In¬ 
fra 8 104. 
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court, Is able to produce the person restrained, and the 
court possesses and exercises power to compel him to 
do so. 

The court must have jurisdiction of respondent 
and the person alleged to be suffering restraint,® 
and to satisfy this requirement it is usually neces¬ 
sary that the alleged restraint shall be exercised 
on a person within the state or territory to which 
the court belongs.® The court has no jurisdiction 
over respondent in another state; but, where re¬ 
spondent brings the prisoner into court and sub¬ 
mits him to the jurisdiction of the court, as he ; 
has a right to do, the prisoner is in no position to ' 
question the jurisdiction of the court.i® Volun¬ 
tary production of the person in question is inef¬ 
fectual where the court is otherwise without ju- 
risdiction.il 

Notwithstanding the absence of the person re¬ 
strained from the state or the District of Columbia, 
as the case may be, the writ may issue if the per¬ 
son against whom it is asked and who is responsi¬ 
ble for the detention is personally within the ju¬ 
risdiction of the courti® and is able to produce the 
person restrained ;i® but the detention exercised by 
respondent must be actual and not merely formal,!^ 
and the court must have jurisdiction to order the 
return of the person detained.i® 

Questions closely related to those arising in con¬ 
nection with jurisdiction of the persons involved 
arise and are considered in connection with venue 


CORPUS 39 C.J.S. 

infra § 71,-and territorial limitations on jurisdiction^ 
infra §§ 60, 69. 

Insane persons. Under a statute relating to in¬ 
sane persons under guardianship and contemplating 
that the probate court of the county of the resi¬ 
dence of an insane person shall have exclusive ju¬ 
risdiction over such person, a circuit court of an¬ 
other county has no jurisdiction of a habeas corpus 
proceeding to obtain discharge from custody of an 
insane person under guardianship.i® 

In a habeas corpus proceeding involving the cus¬ 
tody of a child, the court may have,!*^ or ^ay prop¬ 
erly assume,!® jurisdiction of all the parties. The 
court has jurisdiction to determine the right to cus¬ 
tody where the child is in the statei® and is domi¬ 
ciled there,®® or even where the child is not domi¬ 
ciled in the state,®i although the court may decline 
to exercise jurisdiction by regulating relations be¬ 
tween parent and child where their presence in the 
state is only temporary and their domicile is else¬ 
where.®® It has been held that the court has ju¬ 
risdiction where the party who has control of the 
child and who is responsible for its detention is 
within the state and subject to the process of the 
court, even though the infant is being detained 
without the state;®® but a contrary view is taken on 
the ground that the child is the subject matter of 
the proceeding and the court lacks jurisdiction of 
the subject matter, although it may have jurisdic- 


& Colo.—^Ex parte Emerson, 108 P. 

2d 866, 107 Colo. 83. 

29 C.J. p 116 note 16 [a]. 

9. Colo.—^Ex parte Emerson, supra. 
29 C.J. p 116 note 17. 

IOl Ill.—^People V. Berardi, 163 N.E. 
668. 332 Ill. 296, 62 A.L.R. 274. 

11. Tex.—^Letcher v. Crandell, 44 S. 
W. 197, 18 Tex.Civ.App. 62. 

29 C.J. p 117 note 23. 

12. D.C.—Sanders v. Allen, 100 F.2d 
717, 69 App-D.C. 307. 

13. Colo.—^Ex parte Emerson, 108 P. 
2d 866, 868. 107 Colo. 83, citing 
Ctorpiu Jntls. 

29 C.J. p 116 note 18. 

1^ D.C.—^McGowan v. Moody, 28 
App.D.C. 148. 

29 C.J. p 117 note 20. 

15. Okl.—^Ex paxte Bailey, 61 P. 922, 
10 Old. 294. 

29 C.J. p 117 note 21. 

16. Mo.—^Hamilton v. Henderson, 117 
S.W.2d 379. 232 Mo.App. 1234. 

17. Ind.—White v. White, 16 N.E.2d 
86, 214 Ind. 405. 

Presence in oonxt 
Where one respondent is a resident 
of another county, but all of the re¬ 
spondents, as well as the minor, axe 


present in court and each respond¬ 
ent states to the court that he is 
ready to proceed, it is error for the 
court to dismiss the proceeding for 
want of Jurisdiction.—^Hobbs v. Ev¬ 
ans. 160 S.E. 872, 173 Ga. 610. 
Walvex of objection 

Where father who was extradited 
from another state on charge of 
nonsupport contended that custody of 
child should be awarded to him and 
at suggestion of municipal court the 
father filed habeas corpus petition for 
determination of question of custody, 
the mother who was present and rep¬ 
resented by counsel and did not ob¬ 
ject to the procedure which was fol¬ 
lowed until final hearing several 
months later “waived” right to ob¬ 
ject to the manner in which she was 
brought into court.—Commonwealth 
ex rel. Camp v. Camp, 29 A.2d 363, 
160 Pa.Super. 619. 

la Colo.—^People ex rel. Wagner v. 
Torrence, 27 P.2d 1038, 97 Colo. 
47. 

19. Iowa.—^Barnett v. Blakeley, 209 
N.W, 412, 202 Iowa 1. 

Party brought into Jurisdiction pend¬ 
ing proceeding 

Where a respondent parent brought 
Infhnts into the state during the 
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pendency of a proceeding to deter¬ 
mine the right to their custody and 
refused to produce them in court. Ju¬ 
risdiction to award custody was sus¬ 
tained.—^People V. Denver Dist. CL, 
188 P. 662, 68 Colo. 261. 

90. N.H.—White v. White, 86 A. 363, 
77 N.H. 26. 

Besldence of father In state con¬ 
fers Jurisdiction on the court where 
the child is in his custody.—People 
ex rel. Spreckels v. De Buy ter, 269 
N.Y.S. 100, 160 Mlsc. 323. 

91. N.T.—^People ex rel. Van Dyk 

V. Van Dyk, 33 N.T.S.2d 766. 

29 aj. p 117 note 26. 

2a Tex.—^Lanning v. Gregory, 99 S. 

W. 642, 100 Tex. 310, 128 Am.S.R. 
809, 10 L.R.A..N.S., 690. 

29 CJ. p 117 note 27. 

2a Iowa—Rivers v. Mitchell, 10 N". 

W. 626. 67 Iowa 193. 

29 C.J. p 117 note 26. 

Corpus Juris is cited collaterally in 
a case decided under a statute vest¬ 
ing Jurisdiction in a Judge of the 
superior court of the circuit where 
the Illegal detention exists.—Crowell 
V. CroweU, 9 S.E.2d 628, 629, 190 Geu 
601. 
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tion of the parties to the proceeding.24 A some- 
'what different view is that, while jurisdiction over 
the child must he obtained, and the presence of the 
•child before the court is necessary, the court may, 
where a citizen and resident of the state has re¬ 
moved the child from the state for the purpose of 
avoiding the jurisdiction of the court, enforce the 
return of the child to the state so that the court may 
have jurisdiction of the person of the child.25 On 
the other hand, the writ of habeas corpus cannot 
he employed as an extradition proceeding for the 
purpose of obtaining an order directing respond¬ 
ent, a resident of the state, to take the child into 
another state and submit himself and his right to 
•custody to the jurisdiction of the tribunals of the 
latter state.26 The court is without jurisdiction to 
determine the question of custody where the child is 
not actually a resident of, or within, the state and 
is not in the custody and under the control of a 
person who is a resident of the state.27 

§ 55 . -When Jurisdiction Terminates 

Ordinarily, the Jurladictlon of the court In a habeas 
corpus proceeding ceases on the rendition of final Judg¬ 
ment; but there Is some divergence of authority, affect- 
ed by statutory provisions or the absence thereof, as to 
the existence or nonexistence of continuing jurisdiction 
in a proceeding Involving the custody of a child. 

The jurisdiction of the court in habeas corpus 
proceedings will ordinarily cease, on rendering final 
judgment,28 but inadvertence in the early entry of 
a final order has been held not to deprive the court 
of jurisdiction to make formal findings and judg¬ 
ment containing necessary directions.29 Even in a 
proceeding involving the custody of a child, the 
court may not have continuing jurisdictions^ or the 
right or power to retain jurisdiction for the pur¬ 
pose of modification ;Si but under some statutes and 
orders made in pursuance thereof, the court may 
continue to exercise jurisdiction as occasion may 

require.ss 


§ 56 

The propriety of retaining jurisdiction as to cus¬ 
tody of children by a reservation in the order is 
discussed supra § 44. 

§ 56. State Courts 

state statutes relating to habeas corpus are usually 
considered not to limit the common-law jurisdiction of 
state tribunals under writs of habeas corpus or the broad 
powers of courts of equity, In habeas corpus proceedings, 
over the custody of children. 

State tribunals have broad common-law jurisdic¬ 
tion under writs of habeas corpus to inquire into 
all sorts of unlawful detentions®* within the terri¬ 
torial limits of the jurisdiction of such courts, as 
discussed infra § 60, except in so far as that juris¬ 
diction is limited by the federal constitution and 
laws of congress enacted in pursuance thereof;®^ 
and state statutes relating to habeas corpus are not 
usually construed as diminishing the common-law 
jurisdiction of the courts in the employment of the 
writ, but are regarded as increasing the facilities 
for procuring it.® 5 So, also, a state statute concern¬ 
ing the use of habeas corpus to obtain the custody 
of children in certain cases does not limit the broad 
powers of a court of equity over the custody of 
children in a habeas corpus proceeding,®® especially 
in a case where the statute is not applicable.®^ A 
federal statute broadening the jurisdiction of fed¬ 
eral courts in respect of habeas corpus does not af¬ 
fect in any way the general jurisdiction of state 
courts.®® However, a particular state court has no 
power to issue the writ of habeas corpus under the 
common law and notwithstanding the limitations of 
a state statute, where the constitution of the state 
expressly makes the jurisdiction of the court to is¬ 
sue the writ subject to legislative limitation.®® 

While a requisition in an interstate extradition 
proceeding may be challenged by a writ of habeas 
corpus issuing from a state court,4® the courts of 
a third state through which an extradited person is 


24w Pla.—State ex rel. Clark v. 
Clark. 4 So.2d 617, 148 Fla. 452. 

25. N.T.—^People ex rel. Winston v. 
Winston. 62 N.T.S. 814. 31 App.Div. 
121 . 

26. Pa.—Commonwealth v. Sage, 28 
A. 868, 160 PSL 399. 

29 C.J. p 117 note 28. 

27. N.T.—^People ex rel. Winston v. 
Winston, 62 N.T.S. 814, 31 App. 
Div. 121. 

.28. Ark.—^Ex parte Hunt, 140 S.W. 

710, 100 Ark. 419. 

29 C.J. p 117 note 29. 

Modification or vacation of order or 
judgment see Infra § 103. 

.29. Colo.—^People v. Denver Diet. 
' Ct, 188 P. 662, 68 Colo. 261. 


Sa Or.— Bx. parte Armstrong. 128 
P.2d 951. 

31. Ariz.—^Ex parte Winn, 63 P.2d 
198, 48 Ariz. 629. 

Fexpetnal Jnxlsdletlon over the 
custody and welfare of the child 
cannot be retained by the Judge pre¬ 
siding in a habeas corpus proceed¬ 
ing for the custody of a child.—^Tar- 
brough V. Dunnam, 94 So. 892, 130 
Miss. 669—Gray v. Gray, 83 So. 726. 
121 Miss. 545. 

32. N.J.—^Dixon v. Dixon, 66 A. 697, 
72 N.J.Bq. 688. 

33. Fla.—Passett v. Chase, 107 So 
689, 91 Fla. 522. 

34. Fla.—^Passett v. Chase, supra. 
Custody under federal authority see 

Infra S 61. 


36. Del.—State v. Hawkins, 183 A. 

626, 7 W.W.Harr. 896. 

29 C.J. P 117 note 32. 

36. N.T.—Ex parte Rich, 3 N.T.S.2d 
689, 254 App.Div. 6—^People ex rel. 
Spreckels v. De Ruyter, 269 N.T.S. 
100, 150 Misc. 323. 

37. N.T.—Ex parte Rich, 8 N.T.S. 
2d 689, 254 App.Div. 6. 

38. Ind.—^Haden v. Dowd, 23 N.E.2d 
676, 216 Ind. 281, certiorari denied 
60 S.Ct 583, 309 U.S. 662, 84 L.Ed. 
1009. 

39. Tex.—^Ex parte Jackson, 252 S. 
W. 149, 113 Tex. 68. 

40. N.C.—^Ex parte Hubbard, 160 S. 
E. 669, 201 N.C. 472, 81 A.L 1 .R. 647. 

Concurrent Jurisdiction of state and 
federal courts in habeas corpus 
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passing from the asylum state to the demanding 
state have no jurisdiction, on habeas corpus, to dis¬ 
turb or overthrow the quasi-judicial procedure of 
the asylum state.^^ 

Concitrrent jurisdiction. In some states trial 
courts and one or more appellate courts and the 
judges or justices thereof have concurrent original 
jurisdiction in habeas corpus proceedings;^^ but 
this fact does not authorize trial courts or the judg¬ 
es thereof to review a judgment of the highest ap¬ 
pellate court by a writ of habeas corpus,^® it being 
the right^^ and duty^^ of a trial court or judge to 
deny and dismiss, for want of jurisdiction, a peti¬ 
tion for habeas corpus, not based on subsequent 
facts and circumstances, where a judgment of con¬ 
viction rendered by a court having jurisdiction of 
the person and the subject matter has been affirmed 
by the highest appellate court. 

Concurrent jurisdiction of state and federal 
courts is discussed supra § 51. 


39 C.J.S. 

§ 57. -Appellate Courts and Judges 

Thereof 

with a few exceptions, state appellate courts and 
Judges thereof are vested by constitution or statute with 
jurisdiction to Issue writs of habeas corpus; but the 
jurisdiction of a particular court may be limited; and, 
although a court possesses jurisdiction, it may decline 
to exercise such jurisdiction in certain situations or In 
particular classes of cases. 

At common law, a court of record invested with 
extensive appellate or supervisory jurisdiction had 
power to issue the writ of habeas corpus.^® In 
most of the states courts of appellate jurisdiction^*^ 
and the judges thereof^® are authorized by consti¬ 
tution or statute to issue the writ of habeas corpus. 
The power is exercised in some cases by virtue of 
an appellate jurisdiction for the purpose of review¬ 
ing the decisions of inferior tribunals in proper 
cases, or when it may be necessary to the exercise 
of their appellate powers;^® in many instances it 
is exercised as an original jurisdiction expressly 
given to such courts and judges,®® although the ju- 


proceedingr involving Interstate ez- | 
tradition see supra § 61. j 

41. Ko.—^Bloom V. Marclnlak, App.. 
76 S.W.2d 712. 

42. Fla.—State ex rel. Williams v. 
Prescott, 148 So. 533, 110 Fla. 261. 

Ill.—People ex rel. Kemer v. Circuit 
Court of Will County, 17 N.E.3d 46. 
369 Ill. 438—People v. Eller. 153 
N.R 697, 323 Ill. 28, 49 A.L.R. 490. 
Okl.—^Ex parte Gonshor, 239 P. 249, 
113 Okl. 101—^Ex parte Herrin, 93 
P.2d 21, 67 Okl.Cr. 104. 

29 C.J. p 119 note 48 [mj (4). 

Same plane 

In issuing habeas corpus, generally 
speaking, trial courts, intermediate 
appellate courts, and the highest ap¬ 
pellate court are on same plane.— 
France v. Superior Court of State of 
California in and for Los Angeles 
County, 255 P. 815, 201 Cal. 122, 52 
A.L.R. 869. 

Every Judge in the state is au¬ 
thorized to issue and try writs of 
habeas corpus.—^Bx parte Hamilton, 
3 So. 68. 65 Miss. 98—29 C.J. p 119 
note 48 [r], [gg] (1). 

43. IlL—^People ex reL Kemer v. 
Circuit Court of Will County, 17 
N.E.2d 46, 369 HI. 488. 

29 aj. p 119 note 48 [h] (4). 

44. Fla.—Skipper v. Schumacher, 
160 So. 357, 118 Fla. 867, followed 
in Collier v. King, 160 So. 926. 118 
Fla. 866, and certiorari denied 66 
S.Ct. 88, 296 U.S. 678, 80 L.Ed. 408. 

45. Ill.—^People ex rel. Kemer v. 
Circuit Court of Sangamon Coun¬ 
ty. 188 N.E. 408, 864 Ill. 363. 

46. U.S.—Walters v. McKinnis. D.C 
Pa., 221 F. 746. 

Pad—Commonwealth v. Gibbons, 9 Pa. 


Super. 627. affirmed 60 A 248, 200 ] 
Pa. 430, 86 Am.S.R. 719. 

47. Mo.—Child Sav. Institute v. 
Knobel, 87 S.W.2d 920, 327 Mo. 609, 
transferred, see, App., 29 S.W.2d 
725—State ex rel. Billings v. Ru¬ 
dolph, 17 S.W.2d 932. 822 Mo. 1163. 
Okl.—^Ex parte Herrin, 93 P.2d 21, 
67 Okl.Cr. 104—^Ex parte Reynolds, 
290 P. 367. 48 Okl.Cr. 189, followed 
in Ex parte Gonshor, 290 P. 358, 
48 Okl.Cr. 191. 

Pa.—Commonwealth ex rel. Burton 
V. Baldl, 24 A2d 76, 147 Pa.Super. 
193. 

29 C.J. p 117 note 34. 

Extent of Jurisdiction of Intermediate 
appellate court 

(1) An intermediate appellate court 
has Jurisdiction to grant a writ of 
habeas corpus in a felony case.—^Ex 
parte Smith. 119 S.W.2d 65, 232 Mo. 
App. 621—^Workman v. Turner, Mo. 
App., 283 S.W. 61. 

(2) Its authority, under the stat¬ 
utes, to issue the writ carries with 
it authority to determine all ques¬ 
tions made by writ and return.—Rob¬ 
ertson V. State, 104 So. 661, 20 Ala. 
App. 614. 

(8) It has Jurisdiction, on habeas 
corpus, to decide constitutional ques¬ 
tions, even though it is without Ju¬ 
risdiction to decide such questions on 
appeal or writ of error.—Barrett v. 
Barrett, Mo.App., 79 S.W.2d 606— 
Ex parte Noell, 293 S.W. 488, 220 Mo. 
APP. 702, followed in 293 S.W. 491— 
Ex parte Corvey, 287 S.W. 879, 220 
Mo.App. 602. 

(4) In one case, however, the court 
transferred to the highest appellate 
court a habeas corpus proceeding 
Involving a constitutional question. 
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—^Ex parte Webers. 197 S.W. 860, 200 
Mo.App. 29—29 C.J. p 118 note 37 
[bj. 

(5) The court may issue writs of 
habeas corpus granting ball on suffi¬ 
cient securities.—State ex rel. Hulen 
v. Trimble, 276 S.W. 536, 310 Mo. 
274. 

(6) It has power to entertain peti¬ 
tion for habeas corpus, where mar¬ 
ried parents of child are separated 
and one desires to secure custody of 
child in possession of other.—Mc¬ 
Guire v. Superior Court in and for 
Los Angeles County, 80 P.2d 61, 187 
Cal.App. 272. 

(7) It has authority in habeas cor¬ 
pus proceedings to hear and deter¬ 
mine who shall have the custody of 
a minor child.—In re Ingenbohs, 158 
S.W. 878, 173 MO.APP. 261. 

48. Okl.—Ex parte Smith, 800 P. 
636, 150 Okl. 98. 

29 C.J. p 117 note 34. 

In absence of local Judge 
Mo.—^Bx parte Coder, 44 S.W.2d 179, 
226 Mo.App. 479. 

49. Okl.—Dancy v. Owens, 268 P. 
879, 126 Okl. 37—State v. Daven¬ 
port, 266 P. 340, 126 OkL 1. 

29 C.J. p 117 note 86. 

Commoxulaw writ 
A court in awarding and dispos¬ 
ing of a common-law writ of ha¬ 
beas corpus ad subjiciendum If ex¬ 
ercising appellate, as distinguished 
from original. Jurisdiction.—Com¬ 

monwealth ex reL Burton v. Baldl, 24 
A2d 76, 147 Pa.Super. 198. 

sa U.S.—^Ketcham v. State of Iowa, 
CC.A.Iowa, 41 F.2d 38. 

Colo.—^Ex parte Arakawa, 240 P. 940, 

I 78 Colo. 193, followed In Elz parte- 
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risdiction may be limited,®^ as to the particular : 
class of cases over which the court has appellate 

jurisdiction and it is sometimes said that this 

original jurisdiction is a branch or phase of the 
court’s appellate jurisdiction.53 Although an appel¬ 
late court has jurisdiction to entertain original ap¬ 
plications for habeas corpus writs, it is not proper 
for such a court to exercise such jurisdiction on an 
appeal.®^ However, an appellate court, on an ap¬ 
peal from an order denying the writ, has entertained 
an original application in connection with the ap¬ 
peal and determined the matter.®® An appellate 
court may have jurisdiction of a habeas corpus pe¬ 
tition for release from imprisonment under a judg¬ 
ment of conviction notwithstanding an appeal to the 
court from the conviction is pending;®® and, even 
after it has affirmed the conviction, it acts within 
its jurisdiction when it grants a writ of habeas cor¬ 
pus for failure or refusal to accord a statutory trial 


: of the issue of insanity arising after conviction.®*^ 

' Some appellate courts have no jurisdiction,®® or 
no original jurisdiction,®® to issue the writ; and the 
writ may not be issued by a judge of some appel¬ 
late courts.®® 

Assuming or declining jurisdiction. The highest 
appellate court of a state may, when it possesses 
original jurisdiction of habeas corpus proceedings, 
exercise that jurisdiction and assume jurisdiction of 
a particular proceeding,®^ or it may, in its discre¬ 
tion, refrain from exercising its jurisdiction and as¬ 
suming jurisdiction of a particular proceeding,®® as 
where the case is not an extraordinary one,®® or 
it does not directly involve the interests of the pub¬ 
lic or the state at large,®* or there is another ade¬ 
quate remedy,®® or it is inexpedient to determine 
the controverted facts in the appellate court,®® or 
it is sought to review indirectly a denial of a ha- 


Tada, 240 P. 942, 78 Colo. 199 and 
Ex parte Fushiml, 240 P. 942, 78 
Colo. 198. 

Fla.—Moss V. Graves. 200 So. 68, 146 
Fla. 8. 

Mo.—^Ex parte Johnson, 280 S.W. 702. 
Neb.—Williams v. Olson, 8 N.W.2d 
830. 

Okl.—Ex parte Wheeler, 85 P.24 i34, 
65 Okl.Cr. 290. 

Tex.—Ex parte McKenzie, 29 S.W.2d 
771, IIB Tex.Cr. 316—Ex parte Mi¬ 
nor, 27 S.W.2d 806, 115 Tex.Cr. 634. 
29 C.J. p 118 note 86. 

51. Tex.—^Ex parte Green. 296 S.W. 

910, 116 Tex. 615. 

29 C.J. p 118 note 37 ta3-[d3. 

Corpus Juris is cited in support of 
the statement that it is familiar 
practice to limit the jurisdiction of 
appellate courts to issue writs of ha¬ 
beas corpus.—^Ex parte Jackson, 252 
S.W. 149, 160, 118 Tex. 58. 

AlmltatlcnL to oases where Judfirment 
and sentence are clearly void 
Okl.—Ex parte Kirk, Cr., 135 P.2d 
65. 

Umltatlon on Jurisdiction of one, hut 
not another, appellate court 
In a particular state a court of 
criminal appeals may have general 
jurisdiction to issue a writ of ha¬ 
beas corpus and the highest appel¬ 
late court may have jurisdiction in 
and only in, a ca,se where a person 
is restrained of his liberty by virtue 
of an order, process, or commitment 
Issued by a court or judge on ac¬ 
count of the violation of an order, 
judgment or decree rendered by such 
court or judge in a civil cause.—^Ex 
parte Calhoun, 91 S.W.2d 1047, 127 
Tex. 54—Ex parte Green, 295 S.W. 
910, 116 Tex. 515—Ex parte Jackson, 
252 S.W. 149, 113 Tex. 58—Ex parte 
Jones, 81 S.W.2d 706, 128 Tex.Cr. 
880—^Ex parte Baker, 78 S.W.2d 


610, 127 Tex.Cr. 589—29 C.J. P 118 
note 37 [d]. 

52. La.—Monfre v. Iterrero, 70 So. 

787. 138 La. 739. 

29 C.J. p 118 note 38. 

Refusal to Issue writs lu other cases 
Even under a broad grant of pow¬ 
er, a particular intermediate appel¬ 
late court has consistently declined 
to issue writs of habeas corpus In 
any case in which it does not have 
exclusive appellate jurisdiction.— 
Commonwealth ex rel. Burton v. Bal- 
^dl, 24 A.2d 76, 147 Pa.Super. 198. 

Ground involving matters in pals 
relating to the selection of a grand 
jury is not appropriate in an appli¬ 
cation for writ of habeas corpus in 
an appellate court having no orig¬ 
inal trial jurisdiction in criminal cas¬ 
es.—Williamson v. Baker. 4 So.2d 471, 
148 Fla. 387. 

63. Iowa.—Ware v. Sanders, 124 N. 
W. 1081, 146 Iowa 233. 

29 C.J. p 118 note 39. 

64. Iowa.—State v. Sloan, 109 N.W. 
190, 181 Iowa 676. 

55. Tex—^Ex parte Andrus, 153 S.W. 
621, 69 TexCr. 188. 

56. Cal.—Ex parte Johnston, 48 P.2d 
541, 3 Cal.2d 32, followed in People 

V. Johnston, 44 P.2d 1052, 6 Cal. 
App.2d 760—^Bx parte Stanley, 265 
P. 561, 90 Cal.App. 132. 

67. Tex—Millikin v. Jeffrey, 299 S. 

W. 893, 117 Tex 134. 

58. Ky.—In re Channels, 100 S.W. 

214, 30 Ky. L. 1248. 

29 C.J. p 119 note 44. 

Power not Uioluded In speoUlc enu¬ 
meration 

Where the constitution specifically 
enumerates the powers conferred on 
a particular court of appellate juris¬ 
diction, and the power to Issue a 
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writ of habeas corpus is not includ¬ 
ed therein, the court is destitute of 
that power.—State v. Mace, 5 Md. 
837. 

58. Ind.—Jones v. Dowd, 87 N.B.2d 
68, 219 Ind. 114. 

Chrave doubt as to the jurisdiction 
of a particular court has been ex¬ 
pressed.—^In re Mcebus, 62 A. 170. 
73 N.H. 350. 

29 aJ. p 119 note 44 [aj. 

GOl Colo.—^In re Garvey, 4 P. 758, 7 
Colo. 502. 

29 C.J. p 119 notes 41, 48 [aa] (5). 

61. Colo.—^Ex parte Arakawa, 240 P. 
940, 78 Colo. 193, followed in Ex 
parte Yada, 240 P. 942, 78 Colo. 199. 
and Ex parte Fushiml, 240 P. 942. 
78 Colo. 198. 

Wash.—^Voigt v. Mahoney, 116 P.2d 
300, 10 Wash. 2d 157—Ex parte 
Cavitt. 15 P.2d 276, 170 Wash. 84. 

68. Wash.—Voigt V. Mahoney, 116 
P.2d 300, 10 Wash.2d 157—Ex parte 
Emch, 214 P. 1043, 124 Wash. 401. 

63. Idaho.—^In re Barlow, 282 P. 
380. 48 Idaho 809. 

64. Neb.—Williams v. Olson, 8 N.W. 
2d 830. 

Wash.—State ex rel. Pacific Bridge 
Co. V. Washington Toll Bridge Au¬ 
thority, 112 P.2d 135, 8 Wash.2d 
337—^Ex parte Miller, 225 P. 429. 
129 Wash. 538—^Ex parte Emch, 214 
P. 1043, 124 Wash. 401. 

65. Wash.—State ex rel. Pacific 
Bridge Co. v. Washington Toll 
Bridge Authority. 112 P.2d 185, 8 
Wash.2d 837—^Ex parte Miller, 225 
P. 429, 129 Wash. 538—^Bx parte 
Emch. 214 P. 1043, 124 Wash. 401. 

66. Wash.—Voigt V. Mahoney, 116 P. 
2d 300, 10 Wash.2d 167—Ex parte 
Emch, 214 P. 1043, 124 Wash: 40L 
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teas corpus writ in a lower court,or the exercise 
of general equitable jurisdiction in awarding the 
custody of minors is sought,®* or, as shown infra § 
78, application has not been first made to a lower 
court or judge. So, too, a court of criminal ap¬ 
peals has a right to assume jurisdiction of a ha¬ 
beas corpus proceeding for release of a person re¬ 
strained for violation of a criminal or quasi-crim¬ 
inal law,®® but it will generally refrain from ex¬ 
ercising its jurisdiction of habeas corpus proceed¬ 
ings arising out of civil matters'^® where it and the 
highest appellate court have concurrent jurisdic- 
tion.7l 

§ 58. -Courts and Judges Other than Ap¬ 

pellate 

While trial courts of general Jurisdiction, and the 
Judges thereof, are vested with Jurisdiction to Issue writs 
of habeas corpus, there is a lack of uniformity, under 
the constitutional and statutory provisions, as to the 
Jurisdiction of courts of special and limited Jurisdiction, 
and the Judges thereof, to issue such writs, some, but not 
other, of such courts and Judges possessing it, and others 
possessing It only in a limited class of cases. 

Various state courts, other than courts possess¬ 


ing mainly appellate jurisdiction, have jurisdiction 
to issue writs of habeas corpus.*^* Trial courts 
of general jurisdiction are vested with jurisdiction 
for this purpose.*^® So also some courts of special 
and limited jurisdiction are given jurisdiction,or 
at least jurisdiction in a limited class of cases,"^® 
for this purpose, while others are not."^® It is to be 
observed that the legislative intention to confer ju¬ 
risdiction may be as strongly and positively ex¬ 
pressed by negative as by affirmative language.^T" 
Where a constitution provides for the issuance of 
the writ as an existing remedy in cases to which 
it properly applies, and designates the courts which 
may use it, no other court has power to issue the 
writ;78 and, where the constitution confines the 
authority of a particular court to issue writs of 
habeas corpus to a certain class of cases, it is with¬ 
out jurisdiction to issue such writs in another class 
of cases.79 

Judges, justices, and chancellors of various 
courts,*® including the judges of trial courts of gen¬ 
eral jurisdiction*! and, according to the judicial de- 


67. Colo.—People v. Adams, 264 P. 
1090, 83 Colo. 321. 

68. Mont.—parte Reinhardt, 292 
P. 582, 88 Mont. 282. 

69. Okl.—^Bz parte Herrin, 93 P.2d 
21, 67 Okl.Cr. 104. 

70. Okl.—^Ex parte Gonshor, 92 P.2d 
386, 66 OkLCr. 316—^Bx parte Reyn¬ 
olds. 290 P. 367, 48 Okl.Cr. 189. fol¬ 
lowed in Ex parte Gonshor, 290 P. 
358, 48 OkLCr. 191. 

Tex.—Ex parte Wolf, 34 S.W.2d 277, 
116 Tez.Cr. 127—Ex parte Green, 
272 S.W. 161, 100 Tex.Cr. 180. 

29 C.J. p 118 note 37 [d] (7). 

71. Tex.—Moneyhun v. State, 140 S. 
W.2d 448, 139 Tex.Cr. 364. 

72. Ala.—Pugh v. Pugh, 111 So. 644, 
21 Ala.App. 660. 

Kan.—Johnson v. Best, 135 P.2d 896, 
156 Kan. 668. 

Miss.—Cole V. Cole, 12 So.2d 425. 

K.J.—Ex parte Kelly. 198 A. 203, 123 
N.J.Eq. 489, a.filrmed McRell v. Kel¬ 
ly. 1 A.2d 926, 124 N.J.Eg. 350— 
Ex parte Davis, 152 A. 188, 107 N. 
J.E(i. 160. 

Va.—^Turner v. Children's Home Soc. 
of Virginia. 168 S.B. 399, 168 Va. 
406, 80 A.L.R. 1125. 

29 C.J. p 119 note 48 [a]-[JJ]. 

Jurisdiction of particular courts gen¬ 
erally see Courts §9 249-297. 

73. Colo.—Graham v. Francis, 266 P. 
690, 83 Colo. 346—^Ex parte Araka- 
wa, 240 F. 940, 78 Colo. 193, fol¬ 
lowed in Ex parte Yada, 240 P. 942, 
78 Colo. 199, and Ex parte Fushimi, 
240 P. 942, 78 Colo. 198. 

JBTla.—^Frederick v. Rowe, 140 So. 915, 
105 Fla. 193. 


Da.—^In re State (Oswald), 160 So. 1, 
177 La 1007. 

N.Y.—People ex rel. Falk v. Sheriff 
of New York County, 262 N.Y.S. 
387, 141 Misc. 141, affirmed 253 N. 
Y.S. 1066, 234 App.Dlv. 843, af¬ 
firmed 180 N.E. 110, 258 N.Y. 437. 
N.C.—Clegg V. Clegg, 118 S.B. 824, 
186 N.C. 28. 

Pa.—Commonwealth ex rel. Piper Vv 
Bdberg, 28 A.2d 460, 160 PaSuper. 
878, reversed on other grounds 31 
A.2d 84, 346 Fa 512. 

29 C.J. p 119 note 48 [a] (3), [d] (1). 
[e], [h] (1), [n], [q] (1), faj (1). 
[t], [v] (1), (3), [X] (2), (3). [2], 

^ [dd] (1), (6), [gg] (2). (3), [11], 

Zm ( 1 ). 

Befual to transfer to another 
oonrt Is not error,—^In re Ten Hoop- 
en’s Custody, 162 S.E. 619, 202 N.C. 
223. 

Authority to admit to hall In habeas 
oorpna proceeding 

Miss.—^Leggett v. Vannlson, 96 So. 
518, 133 Miss. 22. 

74. Ala—Pugh v. Pugh, 111 So. 644, 
21 AlaApp. 650. 

Wls.—Jones v. State, 247 N.W. 445, 
211 Wls. 9. 

29 C.J. p 119 note 48 [a] (6), [k], 
[z], [dd] (8), (4), [11]. 

75. Pa—Commonwealth ex rel. Bur¬ 
ton v. Baldi, 24 A.2d 76. 147 Pa 
Super. 193—Commonwealth ex rel. 
Berardlno v. Berardlno, 97 PaSu¬ 
per. 380. 

29 C.J. p 119 note 48 [w] (1). 

70. Wls.—State v. Roach, 218 N.W. 
829, 195 Wls. 545, followed in 
State V. Saccari, 218 N.W. 830, 196 
Wia 648. 


29 C.J. p 119 note 48 [m] (2). [s] 
(5). [y] (3). 

77. Ark.—Ex parte Klttrel, 20 Ark. 
499. 

Xmplloation 

A court which has been given ex¬ 
clusive Jurisdiction In all proceedings 
for custody of children has the Im¬ 
plied power to issue writs of habeas 
corpus in such cases.—Common¬ 
wealth ex rel. Camp v. Camp, 29 A.2d 
363, 160 PaSuper. 619—Common¬ 

wealth ex rel. Burton v. Baldi, 24 A. 
2d 76, 147 Pa.Super. 193. 

78. La—State v. Fulco, 67 So. 621, 
136 La 627. 


79. La—State ex rel. Haas v. Con¬ 
vent of The Good Shepherd, 160 
So. 404. 181 La 759. 


89. Ala—State v. Gilbert, 102 So. 

166. 20 AlaApp. 367. 

Del.—^Thompson v. Thompson, 146 A- 
9, 4 W.W.Harr. 166. 

Dl.—^People ex rel. Courtney v. Pry- 
stalskl, 192 N.B. 908, 358 Ill. 198. 
N.J.—Mlnochian v. City of Paterson, 
826, 105 N.J.Law 73, rehear¬ 
ing denied 146 A. 869. 7 N.J.Mlsc. 
466, affirmed 149 A. 61, 106 N.J.Law 
436—^Bx parte Stegman, 163 A. 422, 
112 N.J.Eq. 72. 

29 C.J. p 119 note 48 [a]-[Jj]. 


81. Fla—State ex rel. Perky v. 
Browne, 142 So. 247, 106 Fla 631— 
Hancock v. Dupree, 129 So. 822, 
100 Fla 617. 


L^J. LSJ, LXIJ IX;, LXIJ, LPJ 

(1) , (3), [Q] (1). [8] (1). [t], [V] 

(2) , (3), (5), [w] (2), [y] ( 1 ) 
Cdd] (1), (2), [U], Uil. 
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ciwions on the subject, the judges of some,but 
not other,83 courts of special and limited jurisdic¬ 
tion, have jurisdiction, under constitutional or stat¬ 
utory provisions, to issue writs of habeas corpus. 
The power of a chancellor to issue the writ is de¬ 
rived from the common* law and is not dependent 
solely on statutes but his jurisdiction in a par¬ 
ticular class of cases may be excluded by statutes 
vesting jurisdiction in other courts and judges.85 
In the case of a particular court of special and 
limited jurisdiction, the statutory power of the court 
and the judge thereof to grant writs of habeas cor¬ 
pus may be identical,8 6 while in the case of another 
court the power may be in the judge and not in the 
court.87 In some states a justice of the peace has 
no power to issue a writ of habeas corpus88 in a 
certain class of cases,88 while in others he has this 
power in certain situations. 8 8 
Where a writ of habeas corpus is issued by the 
highest appellate court or a justice thereof and is 
made returnable before a trial court or judge there¬ 
of, the case is before the latter court or judge for 
determination on the merits, and not as referee,®^ 
and the authority of the court or judge is the 
same as that of the highest appellate court if the 
writ had been returnable before it.®^ 

Particular forms of writ. A state trial court of 
general jurisdiction has no jurisdiction to issue 
forms of the writ of habeas corpus which are no 
longer used for the purpose of bringing the pris¬ 
oner to the jurisdiction where an offense was com¬ 
mitted and have been superseded by statutes pro¬ 


§ 60 

viding for a capias or bench warrant running 
throughout the state.®® 

The power to issue a writ of habeas corpus ad 
testificandum is discussed in the C.J.S. title Wit¬ 
nesses § 30, also 29 C.J. p 122 notes 53, 54, and 
70 C.J. p 64 notes 17-19. 

§ 59. -Judicial Officers 

A court commissioner or clerk of court may Issue a ' 
writ of habeas corpus where he Is authorized to do so 
by a statute in force at the time. 

In some states, in addition to the several courts 
and judges, certain court officers, such as clerks®^ 
and commissioners,®® are, or at times have been, 
authorized by statute to issue writs of habeas cor¬ 
pus. A master in chancery has been held to be 
without power to issue the writ, although possessed 
of power to order the clerk of court to issue it.®® 

§ 60. -Territorial Limitations on Juris¬ 

diction 

Constitutional or statutory provisions limiting the 
Jurisdiction of a court or Judge to issue a writ of habeas 
corpus to cases where the alleged illegal detention is 
within, or the writ is to be executed within, certain ter- 
ritoriai limits wlii be accorded effect, uniess the respond¬ 
ent waives objections on this ground by obeying the writ 
and producing the person detained In court. 

Authority of a judge to issue the writ of habeas 
corpus does not form an exception to the rule that 
a judge may not exercise judicial functions beyond 
the territorial limits of his jurisdiction unless that 
power is specially given him by constitution or stat¬ 
ute.®*^ Unless authorized to do so by constitution 


82. Ala-—State v. McNutt, 161 So. 

263, 26 Ala-App. 410—^Pugh v. 

Pugh, 111 So. 644, 21 Ala.App. 660. 

29 C.J. p 119 note 48 [a] (2), (6), 
[f] (l)-(4). [V] (16)-(19). [li]. 
JnzladlotloxL except In, certain claeseB 
of cases 

Ga.—Day v. Smith, 167 S.E. 639, 172 
Ga. 467. 

29 C.J. p 119 note 48 [f] (6). 

83. Minn.—^Ex parte Lee, 1 Minn. 60. 
fixing hall 

Police judge of a city was without 
Jurisdiction to consider question of 
ball after It had been fixed by cir¬ 
cuit court, accused having applied to 
the police judge for habeas corpus. 
—-Breeding v. Commonwealth, 264 S. 
W. lOBO, 204 Ky. 433. 

84. N.J.—^In re Thompson, 96 A. 102, 
86 N.J.Eq. 221. 

29 C.J. p 119 note 48 [u] (4). (6), [v] 

( 12 ). 

85. Admission to hall pending »p^ 
peaL 

Mies.—^Leggett v. Vannison, 96 So. 
618, 133 Miss. 22. 


86. Ala.—^Pugh V. Pugh, 111 So. 644, 
21 Ala.App. 660. 

87. Ala.—Craddock v. Oliver, 123 So. 
87, 23 Ala.App. 183, certiorari de¬ 
nied 123 So. 88, 219 Ala. 607. 

29 C.J. p 119 note 48 [a] (7), [f] 

( 6 ). 

88. Neb.—State v. Burr, 28 N.W. 
261, 19 Neb. 693. 

89. Mich.—^Matter of Fowler, 13 N. 
W. 630, 49 Mich. 234. 

29 C.jr. p 119 note 48 [p] (6). 

90. S.C.—^Harvey v. Huggins, 18 S. 
C.L. 262. 

29 C.J. p 119 note 48 [1] (4). (5), 
[bb] (1). 

81. Okl.—^Ex parte Smith, 300 P. 
636, 160 Okl. 98—^Ex parte Gon- 
sher, 294 P. 169, 146 Okl. 156. 

92. Cal.—^People v. Booker, 61 Cal. 
317. 

93. Fla.—State ex rel. Deeb v. Pa- 
bisinski, 162 So. 207, 111 Fla. 464, 
rehearing denied 166 So. 261, 111 
Fla. 464. 

94. Ind.—Gregg v. Wynn, 22 Ind. 
378. 

29 C.J. p 122 note 56 [c]. 
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On order of oonrt 

Okl.—In re McMaster, 87 P. 698, 2 
Okl. 435. 

29 C.J. p 122 note 55 [fj. 

On order of chief justice 
S.C.—State V. Jones, 10 S.E. 577, 82 
S.C. 583. 

29 C.J. p 122 note 65 [g]. 

Buzlng Illness of ordinary 
Clerk of superior court can exer^ 
else all jurisdiction of ordinary in 
habeas corpus proceeding, where 
ordinary becomes sick before hear¬ 
ing.—^Day V. Smith, 167 S.E. 639, 172 
Ga. 467. 

95. Minn.—State v. Haugen, 145 N. 

W. 167, 124 Minn. 466. 

29 C.J. p 122 note 56 [a], [e], [hj. 

Idmlted authority 

Mich.—^In re Burger, 39 Mich. 208. 

29 C.J. p 122 note 65 [d]. 

96b Ill.—^People V. Town, 4 Ill. 19. 

29 C.J. p 122 note 55 [b]. 

97. Miss.—McLeod v. McLeod, 42 
So. 873, 88 Miss. 722. 

29 C.J. p 122 note 57. 

Territorial and extraterritorial ju¬ 
risdiction of judges generally see 
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or statute,®® a court or judge is without jurisdiction 
to issue a writ of habeas corpus to be executed be¬ 
yond the territorial limits of the jurisdiction of the 
court or judge.®® Also, under a constitutional or 
statutory limitation or restriction, a particular court 
or judge may be without authority to issue a writ 
of habeas corpus unless the restraint, detention, or 
confinement is within the county, district, or cir¬ 
cuit constituting the territory over which the ju¬ 
risdiction of such court or judge extends.^ On the 
other hand, a state court or judge authorized by the 
laws of the state to issue writs of habeas corpus 
has the right to do so where it is alleged that a 
person is illegally confined or detained within the 
territorial limits of the state® and of the jurisdic¬ 
tion of the court or judge,® that is, within the coun¬ 
ty, district, or circuit over which the jurisdiction 
of the court or judge extends,^ even though the 
detention is under, or in pursuance of, the judg¬ 
ment or process of a court or judge of another 


county, district, or circuit,® and it also has jurisdic¬ 
tion in such case to discharge the person where the 
process is void because issued without jurisdiction,® 
but not where the judgment or process is merely de¬ 
fective, irregular, or insufficient in form or sub¬ 
stance, and not void for want of jurisdiction,"^ it 
being without jurisdid ion, where the other court 
had jurisdiction of the person and the subject mat¬ 
ter, to review its final judgment® or to determine 
whether there were errors or defects in the pro¬ 
ceedings.® The court may refuse to entertain ju¬ 
risdiction where the party was wrongfully brought 
within the jurisdiction for the purpose of depriving 
him of a right to relief in another forum.l® 

Jurisdiction of the person is discussed supra § 54, 
and venue is considered infra § 71. 

In some jurisdictions a court, or judge thereof, 
having general jurisdiction throughout the entire 
state may issue the writ regardless of the place of 
detention within the state.^^ Also some statutes are 


the C.J.S. title Judges 8§ 69-61. al- 
so 88 C.J. p 976 note 69-p 981 note 
43%. 

9& Md.—In re Glenn. 54 Md. 572. 

29 CJ. p 122 note 60 [c] (2). 

TTndar practical ooustnctlon of 
somevrliat uncertain statnte 
Neb.—State v. Porter, 112 N.W. 286, 
78 Neb. 811. 

29 C.J. p 119 note 48 [t]. 

Each supreme court Jnstloe has 
power to issue writ of habeas cor¬ 
pus to any part of state.—Ex parte 
Smith. 800 P. 636, 160 Okl. 98—Ex 
parte Gk>nsher, 294 P. 159. 146 Okl. 
166. 

99. IlL—People v. City Court of 
East St. Louis, 170 N.E. 210, 388 
IlL 363. 

Writ directed to warden in another 
county 

Pa.—Commonwealth ex rel. Mont¬ 
gomery T. Ashe. Super., 81 A. 2d 
913. 

limitation on court or judge 

There may be ground for contend¬ 
ing that a constitutional limitation 
on the right of an Intermediate ap¬ 
pellate court to issue the writ be¬ 
yond the territorial limits of its ap¬ 
pellate jurisdiction is confined to 
cases where the writ is issued by a 
justice of the court, and does not 
apply where the writ is Issued by 
the court itself.—^Ex parte Mayen, 
198 P. 813, 49 Cal.App. 681. 

WMt cannot he ezeouted or enforced 
outside state 

Ill.—^People V. Berardl, 163 N.E. 668, 
332 IlL 296, 62 A.L.R. 274. 

1. CaL—Bartlett v. Superior Court 
in and for Marin County, 292 P. 
646. 108 CaLApp. 755. 

Ga.—Glrtman v. Glrtman, 11 S.E.2d 
782, 191 Ga. 178. i 


Ind.—^Newsom v. Miles, 44 N.E.2d 
297—State ex rel. Bevlngton v. 
Myers, 41 N.E.2d 368. 

Pa.—Commonwealth v. Mathleu, 163 
A. 109, 107 Pa.Super. 261—In re 
Commonwealth ex rel. Thomas, 46 
Dauph.Co. 388. 

29 C.J. p 122 note 60. 

Court Is not required to entertain 
proceeding where prisoner at time of 
filing petition is in custody of state 
prison in another county.—Zeigler v. 
Superior Court In and for City and 
County of San Francisco, 24 P.2d 
899. 134 Cal.App. 88. 

Custody of sheriff as representative 
of warden 

Even though a prisoner is in the 
custody of a sheriff, yet where the 
proceedings in which the prisoner 
was remanded to such custody are 
void and the sheriff must, as a mat¬ 
ter of law, be regarded as having 
custody as representative of the war¬ 
den, a court of a county other than 
that in which the state prison is lo¬ 
cated is without jurisdiction to en¬ 
tertain prisoner’s application for 
writ of habeas corpus.—^Murphy v. 
Daly, 188 N.E. 769, 206 Ind. 179. 

2. Mo.—Cockbum v. Wlllman, 267 
S.W. 468, 801 Mo. 673. 

Detention of child on federal mili¬ 
tary reservation within state 
N.T.—In re Keman, 288 N.T.S. 329, 
247 App.Dlv. 664, affirmed Ex parte 
Kernan, 4 N.E.2d 737, 272 N.Y. 660. 

3. Fla.—Passett v- Chase, 107 So. 
689, 91 Fla. 622. 

4L Fla.—State ex rel. Perky v. 

Browne, 142 So. 247, 106 Fla. 631. 
Ga.—Wllcoxon v. Aldredge, 15 S.E.2d 
873, 192 Ga. 634. 

29 QJ. p 119 note 48 [v] (1), (10), 
[jj], P 123 note 61. 
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Place of actual detention controlled 
The Illegal detention is deemed to 
exist where the power of control is 
exercised and hence a court or judge 
of a county, district, or circuit 
wherein the person having control 
resides or is domiciled has jurisdic¬ 
tion to issue the writ, even though 
the minor or prisoner is at the time 
in another county, district, or cir¬ 
cuit. 

Ga.—^B’ielder v. Sadler, 18 S.E.2d 486, 
193 Ga. 268—Crowell v. Crowell, 9 
S.E.2d 628, 190 Ga. 501. 

La.—State ex rel, Chlcola v. General 
Manager of Louisiana State Peni¬ 
tentiary, 177 So.’ 804, 188 La. 694. 
5. Fla.—State ex rel. Perky v. 

Browne, 142 So. 247, 106 Flfiu 631. 
Ga.—^Wllcoxon v. Aldredge, 16 S.E.2d 
873, 192 Ga. 634. 

Si Fla.—State ex rel. Perky v. 

Browne, 142 So. 247, 106 Fla. 631. 

7. Fla.—State ex reL Perky v. 

Browne, supra- 

8. Ind.—^Dowd v. Anderson, 40 N.E. 

2d 668, certiorari denied Anderson 
V. Dowd, 63 S.Ct 50, 317 U.S. 630, 
87 L.Ed. - 

9m Ind.—State ex rel. Dowd v. Su¬ 
perior Court of La Porte County, 
36 N.E.2d 766, 219 Ind. 17—Haden 

V. Dowd, 23 N.E.2d 676, 216 Ind. 
281, certiorari denied 60 S.Ct. 588, 
309 U.S. 662, 84 L.Ed. 1009—Good¬ 
man V. Daly, 165 N.E. 906, 201 Ind. 
382. 

la Ind.—^Bx parte Wiley, 86 Ind. 
628. 

Ohio.—^Ex parte Everts, 2 Disn. 83, 
13 Ohio Dec. (Reprint) 21. 

11. Iowa.—^Ware v. Sanders, 124 N 

W. 1081, 146 Iowa 233. 

29 CJ. p 119 note 48 [v] (2), p 123 
note 63. 
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construed to allow any circuit^^ or district^® judge 
to issue the writ, but to require the writ, in certain 
classes of cases, to be made returnable before a 
court or judge in a different county, district, or cir¬ 
cuit, see infra § 84, and, in such cases, the judge 
issuing the writ has no right to try the matters 
presented.!^ 

Where a child is detained within the territorial 
jurisdiction of the court when the writ is issued, 
the court cannot be deprived of jurisdiction by a 
subsequent removal of the child to some place in 
the state outside the territorial jurisdiction of the 
court.i® 

Waiver. Objections that a writ of habeas cor¬ 
pus is directed to a person detaining another be¬ 
yond the territorial limits of the court and is to be 
executed beyond such limits may be waived by re¬ 
spondent and where, although not bound to do 
so, he obeys the writ and produces the person de¬ 
tained in court, the court has jurisdiction to pro- 
ceed,^^ except in those cases where jurisdiction is 
otherwise wanting.^® However, waiver arising 
from production in court of the person detained 
does not arise where the presence in court of such 
person is brought about otherwise than by the 
act of respondent.^^ 

§ 61. -Custody under Federal Authority 

Where a person Is held In custody by an officer of 
the United States under color of authority of the laws of 
the United States, a state court Is without Jurisdiction, In 


a habeas corpus proceeding, to Inquire Into the legality 
of the detention or to discharge the person from custody^ 
although It may proceed until the nature of the authority 
for the detention appears. 

The jurisdiction to issue writs of habeas corpus 
vested in the state courts by state laws does not 
extend to the discharge from custody of persons 
held by officers of the United States under color 
of authority of the laws of the United States,^^^ 
although formerly many state courts upheld the rule 
that state courts might, in habeas corpus proceed¬ 
ings, determine the legality of detention by federal 
authority.2i Even though the detention is in fact 
illegal, the legality of the imprisonment is exclu¬ 
sively for the courts or judicial officers of the Unit¬ 
ed States to determine.22 However, where it does 
not appear in the application that the detention is 
by federal authority, the state court may issue the 
writ and proceed with the inquiry sufficiently to 
satisfy itself of the nature of the authority for the 
detention when the detention is exercised by 
state officers under color of federal authority, state 
courts may entertain habeas corpus proceedings 
and in a habeas corpus proceeding, not to inquire 
into legality of detention, but to produce in a state 
court for trial therein a person imprisoned in a. 
federal penitentiary under a federal sentence, the 
prisoner -is not in a position to question the ju¬ 
risdiction of the court where the federal authori¬ 
ties obeyed the writ and produced him in court.25 

The source of the authority under which the de¬ 
tention occurs, rather than the place of detention. 


12. W.Va.—Click v. Click, 127 S.H. 
194, 98 W.Va. 419. 

13- Tex.—parte Patterson. 141 
S.W.2d 319, 189 Tex.Cr. 489. 

14. Tex.—^Bx parte Patterson, su¬ 
pra. 

15. Mo.—Barrett v. Barrett, App., 79 
S.W.2d 606. 

16. Mo.—^Barrett v. Barrett, supra. 

17. Ga.—Fielder v. Sadler, 18 S.R 
2d 486. 193 Ga. 268. 

29 C.J. p 117 note 19 [a] (2), [bj, p 
122 note 60 [c] (4), p 123 note 64. 
Prisoner Is In. no position, to ques¬ 
tion. Jurisdiction where respondent, 
although not bound to obey a writ 
directed to him in another state, 
obeyed it without question.—^People 
V. Berardi, 163 N.B. 668, 332 Ill. 295, 
62 A.L.H. 274. 

18. N.Y.—^Matter of Colebrook, 56 
N.Y.S. 681, 26 Misa 189, reversed 
on other grounds 58 N.Y.S. 1188, 41 
App.Div. £26. 

29 C.J. p 123 note 66. 

19. Ga—Fielder v. Sadler, 18 S.B. 
2d 486. 198 Ga 268. 


20. XJ.S.—^U. S. V. Schults, D.C. 

Mont. 87 F.2d 619. 

Fla—Paasett v. Chase, 107 So. 689, 
91 Fla 522. 

La—State ex rel. Covington v. 

Hughes, 102 So. 824, 167 La 662. 
Mich.—^In re Abbott, 265 N.W. 603, 
267 Mich. 703. 

Mo.—Cockbum v. Willman, 267 S.W. 
468. 801 Mo. 675. 

Neb.—^Hayes v. Pilger, 194 N.W. 727, 
110 Neb. 609. 

29 C.jr. p 123 note 66. 

Custody in Intematlottal extradi¬ 
tion prooeedlngv is custody under 
federal authority, and the state 
courts have no Jurbadiction.—^People 
V. Fiske, 46 How.Pr., N.Y., 294—29 
aJ. p 128 note 66 [c]. 

State court cannot Interfere with 
commitment by federal court 
Iowa—^Bx parte Holman, 28 Iowa 88, 
4 Am.R. 169. 

Pa—^In re Williamson, 26 Pa 9, 67 
AmuD. 874. 

SL N,H.—State v. Dlmick, 12 N.H. 

194, 87 Am.D. 197. 

29 C.J. p 123 note 67. 
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22. U.S.—^In re Tarble, Wis., 13 
Wall. 397, 20 L.Bd. 697. 

29 CJ. p 124 note 68. 

Divergent authoxity 
In one case the general rule was 
recognized, but it was held that 
where there was delay in filing a 
complaint and having a warrant is¬ 
sued for about thirty-six hours after- 
the arrest, without warrant or com¬ 
plaint, the authority to detain in cus¬ 
tody without a warrant ceased, even 
on the part of those asserting them¬ 
selves to be ofilcers of the United 
States, and a state court had the 
right to discharge persons so unlaw¬ 
fully held.—^Hayes v. Pilger, 194 N. 
W. 727, 110 Neb. 609. 

23. Fla.—Passett v. Chase, 107 So- 
689, 91 Fla. 522. 

29 C.X p 124 note 69. 

24. Fla.—^Passett v. Chase, 107 So. 
689, 694, 91 Fla. 622, quoting Oon> 
pus dTurls. 

Mo.—^Lenski v. O’Brien, 282 S.W.. 

286, 207 MoA.pp. 224. 

29 C.J. p 124 note 70. 

85. IlL—^People V. Berardi, 163 N.BL 
668, 332 HL 296, 62 A.L.R. 274. 
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is determinative,2® a state court having jurisdic¬ 
tion where commitment to a federal institution was 
made by a state tribunal in pursuance of the laws 
of the state,27 and it being without jurisdiction 
where confinement in a state prison is under a fed¬ 
eral sentence.28 

§ 62. United States Courts 

a. In general 

b. Prisoners in jail generally 

c. Custody under state authority 

a. In General 

The statutes confer power on various federal courts 
and Judges to Issue writs of habeas corpus, but, except 
as to prisoners In jail, do not prescribe the cases In 
which the writ shall or shall not be Issued, and there Is 
some uncertainty as to the authority of the courts In this 
respect. A federal court is without jurisdiction to Issue 
the writ for the sole purpose of trying a question of 
sanity or exercising the state’s function of parens patrise. 

Courts of the United States have no powers not 
expressly conferred by law or incidental to those 
granted, see Federal Courts § 6, and the power of 
such courts to grant writs of habeas corpus is pure¬ 
ly of statutory creation,^® although for the mean¬ 
ing of the term “habeas corpus” resort may unques¬ 
tionably be had to the common law,®® and the gen¬ 
eral principles on which the writ was issued in Eng- 
land,®i together with decisions of the United States 
supreme court interpreting and applying the com¬ 
mon-law principles which define the use of the writ 


when authorized by statute,®® are to be referred to 
for guidance in ascertaining the appropriate use of 
the writ in the federal courts. If the language of 
an act of congress creating a new court were fairly 
susceptible of two constructions, one granting and 
the other omitting to grant power to issue writs of 
habeas corpus, the great importance of the writ 
might justify a construction upholding the grant.®® 

The use of the writ of habeas corpus as an in¬ 
cident of the federal judicial power is implicitly 
recognized by U.S.Const. Art. I § 9 cl. 2, which pro¬ 
hibits suspension of the privilege of the writ of 
habeas corpus;®^ and various federal courts and 
judges, see infra § 69, are expressly given power 
to issue writs of habeas corpus by statutes,®® which 
are construed to cover every species of the writ,®® 
including the great writ of habeas corpus ad subjici¬ 
endum,® 7 and to constitute an absolute and inde¬ 
pendent grant, and not simply an authorization of 
the issue of the writ when necessary for, and in 
aid of, the exercise of a jurisdiction already other¬ 
wise obtained.®® The question of the extent of the 
authority of the courts of the United States to use 
the writ of habeas corpus as a means of releasing 
persons who are held in unlawful custody has al¬ 
ways been clouded with more or less doubt and 
uncertainty,®® but it is not now the law, and never 
was, that every person held in unlawful imprison¬ 
ment has a right to invoke the aid of the courts of 
the United States for his release by habeas cor- 
pus.4® As shown infra subdivision b of this sec- 


28; U.S.—Hall V. Verdel, D.C.Va., 
40 F.Supp. 941. 

27. U.S.—^HaU V. Verdel, supra. 

28. Cal.—^Ex parte Le Bur, 49 Cal. 
159. 

2B. U.S.—^Whitney v. Dick, Idaho, 
26 S.Ct 584, 200 U.S. 132, 60 L.Ed. 
963. 

29 C.J. p 124 note 73. 

Coxpns JiixlB is cited to the point 
that Jurisdiction In habeas corpus Is 
granted to the federal courts only 
in certain ccuses, by virtue of the 
federal Constitution and statutes.— 
Passett V. Chase, 107 So. 689, 695, 91 
Fla. 522. 

The treaty -with. O-reat Britain, of 
Augnst 9, 1842, as to the arrest and 
Imprisonment of fugitives, and the 
act of Aug. 12, 1848, supplemental 
thereto, did not affect authority as 
to habeas corpus In cases of Impris¬ 
onment thereunder.—^In re EAlne, C. 
C.N.T.. 14 r.Cas.No.7,698. 

The use of the phrase 'U prose- 
guenaum” In a writ of habeas cor¬ 
pus Issued by the federal district 
court confers no powers not granted 
by the Constitution and laws of the 


United States.—^Lunsford v. Huds¬ 
peth. C.C.A.Kan., 126 F.2d 653. 

30. U.S.—McNally v. Hill, Pa,, 55 
S.Ct. 24, 293 U.S. 131, 79 L.Bd. 238 
—^Ex parte Bollman, D.C., 4 Cranch 
75, 2 Li.Ed. 564—^Ex parte Stewart, 
D.aCal.. 47 F.Supp. 416. 

31. U.S.—Ex parte Parks, Va,, 93 U. 
S. 18. 23 L.Bd. 787—Ex parte Wat¬ 
kins, D.G, 3 Pet 193, 7 L.Ed. 660. 

English statute and decisions 

The Habeas Corpus Act of 1679, 31 
Car. II c 2, and the decisions of the 
English courts Interpreting It have 
been accepted by the United States 
supreme court as authoritative 
guides In defining the principles 
which control the use of the writ In 
the federal courts.—^McNally v. Hill, 
Pa,. 65 S.Ct 24, 293 U.S. 131, 79 L.. 
Ed. 238. 

32; U.S.—McNally v. Hill, supra— 
Ex parte Stewart, D.G Cal., 47 F. 
Supp. 416. 

33. U.S.—^Whitney v. Dick, Idaho, 
26 S.Ct. 584, 202 U.S. 132, 50 L.Ed. 
963. 

29 C.J. p 124 note 76. 

34. U.S.—McNally v. Hill, Pa,, 55 S. 
Ct. 24, 293 U.S. 131, 79 L.Ed. 238. 
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36. U.S.—^McNally v. Hill, supra— 
Ex parte Dlerks, D.C.C 0 I 0 ., 65 P.2d 
371—^U. S. V. Schultz, D.GMont, 
37 P.2d 619—U. S. ex rel. Mason 
V. Hunt, D.C.N.Y., 16 F.Supp. 285. 

25 GJ. p 700 note 55. 

Extension by statute 
Scope of operation of writ of ha^ 
beas corpus In federal courts has 
been extended rather than contract¬ 
ed by acts of congress.—Gall v. 
Brady, D.C.Md., 39 F.Supp. 604, af¬ 
firmed, C.C.A., Carey v. Brady, 126 
F.2d 263, certiorari denied 62 S.Ct 
1306, 316 U.S. 702, 86 L.Ed. 1770. 
3& U.S.—^McCarty v. U. S. District 
Court for the Western Dlst of 
Arkansas, Harrison Division, C. 
GAArk., 19 F.2d 462. 

37. U.S.—Ex parte Bollman, D.C., 4 
Cranch 75, 2 L.Ed. 554. 

3& U.S.—Ex parte Bollman, supra. 
29 C.J. p 124 note 83. 

39. U.S.—^In re Burrus, Neb., 10 S. 

Ct 860, 136 U.S. 586, 34 L.Ed. 600. 
29 C.J. p 124 note 84. 

4a U.S.—In re Burrus, supra—U. 
S. V. Curran, GGAN.T., 297 F. 
946. 
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tion, there is a statutory jurisdictional limitation 
where the writ is sought by a prisoner in jail; but 
it is affirmed that, except as to such a prisoner, ju¬ 
risdiction is coextensive with the constitutional ju¬ 
dicial power,4i especially as no law of the United 
States prescribes the cases in which the writ shall 

be issued.^2 

Before a court of the United States can issue the 
writ, it should be made to appear that the applica¬ 
tion is founded on some matter which justifies the 
exercise of federal authority>3 The court will is¬ 
sue the writ only when a federal question is in¬ 
volved and the contention in respect of the al¬ 
leged federal character of the question involved 
must not be unsubstantial and frivolous a 

federal court may have unquestionable jurisdiction 
of a petition for the writ of habeas corpus, although 
the particular facts do not authorize the requested 
relief^® and the petition is finally dismissed on the 

hearing.47 

Exercise of the function of parens patrice is a 
jurisdiction residing in the states,^® which has not 
been conferred on the courts of the tJnited States,*^® 
and a federal court cannot grant a writ of habeas 
corpus for the purpose of determining who shall 
have possession of an insane person®® or an in¬ 
fant.®^ Also a writ of habeas corpus directed to 
the sole purpose of trying a question of sanity does 
not involve any question conferring jurisdiction on 
a federal court and is not within the jurisdiction of 
such court to grant.®^ However, where it is alleged 
that petitioner is sane and commitment by a state 
court is attacked, the case is not one of parens 
patriae®® and a federal court may have jurisdic¬ 
tion®^ if his rights under the federal Constitution 
have been violated, see infra § 65, or, according to 
some authorities, where the parties are of diverse 


§ 62 

citizenship, see infra § 68; but even where release 
from confinement under a state commitment is 
sought a federal court should not exercise juris¬ 
diction except in an extreme or flagrant case and 
after state remedies have been exhausted, see su¬ 
pra § 4 b. 

b. Prisoners in Jail Generally 

The federal statute prohibiting the extension of the 
writ of habeaa corpus to a prisoner In Jail except in cer- 
tain classes of cases will, when applicable, be accorded 
effect. 

The remedy of habeas corpus in federal courts to 
discharge a prisoner held to answer a criminal pros¬ 
ecution or confined under a judgment of convic¬ 
tion is an extraordinary one, out of the usual 
course.®® It is provided by U.S.Rev.St. § 753, 28 
U.S.CA. § 453, that the writ of habeas corpus shall 
in no case extend to a prisoner in jail unless he is 
in custody under or by color of the authority of the 
United States, or is commitfed for trial before 
some court thereof; or is in custody for an act done 
or omitted in pursuance of a law of the United 
States, or of an order, process, or decree of a court 
or judge thereof; or is in custody in violation of 
the Constitution or of a law or treaty of the United 
States; or, being a subject or citizen of a foreign 
state, and domiciled therein, is in custody for an act 
done or omitted under any alleged right, title, au¬ 
thority, privilege, protection, or exemption claimed 
under the commission, or order, or sanction of any 
foreign state, or under color thereof, the validity 
and effect whereof depend on the law of nations; 
or unless it is necessary to bring the prisoner into 
court to testify. Just what can and cannot prop¬ 
erly be done under this statute, as it is now worded, 
seems fairly well settled under the present state 
of the authorities.®® At one time, however, the 
statute mentioned fewer classes of cases than at 


41. U.S.—^Klnff V. McLeaji Asylum, 
Mass. 64 F. 331, 12 C.aA. 146. 

29 C.J. p 126 note 88. 

42. U.S.— lEx. parte Watkins, D.C., 
3 Pet. 193, 7 L.Bd. 660—King: v. 
McLiean Asylum, Mass., 64 F. 381, 
12 C.C.A 146. 

43. U.S.—^U. S. V. Curran, C.C.A.N. 
T.. 297 F. 946. 

44. U.S.—Owens v. Dancy, C.C.A. 
Okl., 36 F.2d 882, certiorari denied 
60 S.Ct 361, 281 U.S. 746, 74 L.Ed. 
1168—Winebrenner v. Besant, D. 
C.Md., 11 F.2d 990. 

45w U.S.—^Matters v. Ryan, Ill., 39 
S.Ct. 315, 249 U.S. 376, 68 L.Ed. 
654. 

29 aJ. p 126 note 92 [a], [bj. 

46. U.S.—U. S. V. Brown, C.C.A. 
Minn., 281 F. 667. 


47. U.S.—Ex parte Brown, D.C.N.C., 
140 F. 461. 

4a U.S.—In re Ryan, D.C.Pa., 47 
F.Supp. 10—U. S. ex rel. Grove v. 
Jackson, D.C.Pa., 16 F.Supp. 126— 
Hoadly v. Chase, C.C.Ind., 126 F. 
818, affirmed 129 F. 1006, 64 COA. 
319. 

AdjTLdlcatloxL and care of persons 
believed Insane is traditionally and 
legally a matter of state concern. 
—^Bx parte Moore, D.C.Or., 43 F. 
Supp. 886. 

4®. U.S.—^U. S. ex reL Grove v. 

Jackson, D.C.PeL, 16 F.Supp. 126. 

29 C.J. p 126 note 96. 

BO, U.S.—^Eing v. McLean Asylum, 
Mass., 64 F. 831, 12 C.C.A. 146. 

29 C.J. p 125 note 97—25 CJ. p 700 
note 56 [b] (3). 
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61. N.T.—In re Kernan, 288 KT.Y.S. 
329, 247 App.Div. 664, affirmed Ex 
parte Kernan, 4 N.E.2d 737, 272 
N.T. 660. 

29 C.J. p 126 note 98—26 C.J. p 700 
note 55 [b] (2). 

52. U.S.—Hall V. Verdel, D.aVa.. 40 
F.Supp. 941. 

Court lias no Jurisdiction of as^es- 
tlon of sanity or insanity and is not 
proper forum for determination of 
that question.—^U. S. ex rel. Grove v, 
Jackson, D.dPa., 16 F.Supp. 126. 

53. U.S.—Shields v. Shields, D.C. 
Mo., 26 F.Supp. 211. 

54. U.S.—Shields v. Shields, supra. 
56. U.S.—Goto v. Lane. Hawaii, 44 

S.Ct 625, 265 U.S. 393, 68 L.Ed. 
1070. 

56. U.S.—^Birsch v. Tumbleson, C.C. 
A.Va., 31 F.2d 811, 66 A.L.R. 725. 
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present.57 Also another pertinent statute, U.S.Rev. 
St. § 752, 28 U.S.C.A. § 452, giving federal judges 
power to issue writs of habeas corpus for the pur¬ 
pose of an inquiry into the cause of restraint of 
liberty was at one time so phrased that the word 
“commitment” was employed instead of “restraint 
of liberty” and it was considered in some,^^ al¬ 
though not other,59 cases that the writ could not 
issue unless there was a commitment on a criminal 
process; but the subsequent change in wording was 
deemed to be of a marked character,®® so that writs 
of habeas corpus may be issued for all unlawful re¬ 
straints, whether under color of process, or through 
the illegal acts of individuals or under a commit¬ 
ment to an insane asylum pursuant to a state law,®i 
and including confinement in jail under civil proc- 
ess.92 A person is considered a prisoner when he 
is held in confinement against his will and, where 
there is such imprisonment as to render applicable 
the statute relating td a prisoner in jail, a federal 
court or judge cannot extend the writ of habeas 
corpus to the prisoner unless the case is one of 


those mentioned in the statute.®^ In a particular 
proceeding where other provisions of the statute 
are inapplicable, it is necessary for petitioner to 
bring his case within the provision relating to cus¬ 
tody in violation of the Constitution or of a law 
or treaty of the United States®® or of either that 
provision or of the provision relating to cases aris¬ 
ing under the law of nations.®® 

c. Custody under State Authority 

A federal court possesses Jurisdiction, In a proper 
ease, of a habeas corpus proceeding for the release of a 
person from custody under the process of a state court. 

In a proper case,®*^ a federal court has power and 
jurisdiction, although save in exceptional cases it 
may decline to exercise it, see supra § 4, under the 
federal habeas corpus statutes, to grant a writ of 
habeas corpus on the application of a person in 
custody under process of a state court®® and, in the 
habeas corpus proceedings, to discharge the peti¬ 
tioner from custody,®® even before trial,as well 
as after trial, conviction, and sentence but it is 


57. History of legislation 
U.S.—In re Burrus, Neb.. 10 S.Ct. 

850, 136 U.S. 686, 34 L..E(L 1500. 

29 C.J. p 125 note 3 [a]. 

5& U.S.—^Ex parte Wilson, B.C., 6 
Cranch 62, 3 L.BdL 149. 

29 C.J. p 125 note 7. 

69. U.S.—^Ex parte Bandolph, CC. 
Va., 20 F.Cas.No.11,558. 2 Brock. 
447. 

60. U.S.—^Elng Y. McLean Asylum, 
Mass., 64 F. 331, 12 CCA. 145. 
81. U.S.—^Klng V. McLean Asylum, 
supra. 

29 ax p 126 note 11. 

62. U.S.—In re Titus, D.aN.T., 23 
F.Cas.No.14,062. 8 Ben. 411. 

29 ax p 126 note 13—25 aX p 700 
note 55 [a] (1). 

Jtuisdlction not ousted. 

The statute relating to a prisoner 
in Jail does not oust the federal 
court of Jurisdiction to release on 
habeas corpus, for the purpose of 
bringing him before a United States 
commissioner for examination, a 
debtor who Is in Jail under execu¬ 
tions In civil actions, since such 
debtor is not confined at the suit of 
-the state but of his creditors.—^1-n re 
Mlneau, aavt, 45 F. 188. 

63. U.S.—^U. S. Y. Curran, aaA.N. 
T., 297 F. 946. 

€4. U.S.—Owens y. Dancy, 0.0.A. 
Okl., 36 F.2d 882, certiorari denied 
60 S.Ct. 351, 281 U.S. 746, 74 L.Ed. 
1158. 

29 0.x p 125 note 5. 

65^ U.S.—Owens y. Dancy, supra. 
Violatioii of oonstitutioxi. 

Under the Jurisdictional limitation 
ot U.S.Rev.St. S 763, 28 U.S.C.-A § 


463, the only theory on which the 
writ la permissible, in a particular 
case. Is on relator's assertion that 
he is In custody in Yiolatlon of the 
Constitution of the United States.— 
U. S. ex rel. Mason y. Hunt, D.aN. 
T., 16 F.Supp. 285. 

ee, U.S.—Carfer v. Caldwell, W.Va., 
26 S.Ot 264, 200 U.S. 293, 50 L.Ed. 
488, reversing, aC., 138 F. 487. 

29 ax p 126 note 87—26 aX p 701 
note 66. 

67. U.S.—^Ex parte Dlerks, D.aOolo., 
65 F.2d 87L 
OhaxBoter of case 

(1) Where a person is in custody 
under process of a state court for 
an alleged offense against the laws 
of the state, and it is claimed that 
the custody Is within one of the 
classes of cases mentioned In 28 U. 
S.O.A. S 453, relating to a prisoner 
In Jail, as that he Is in custody in 
violation of the Constitution, laws, 
or treaties of the United States, see 
infra S 65, or for an act done or 
omitted to be done by him In pursu¬ 
ance of the laws of the United 
States, see Infra § 64, any one of the 
federal courts and Judges Invested 
by statute with Jurisdiction to Issue 
writs of habeas corpus, see infra S 
69, has plenary Jurisdiction to In- 
Qiulre into the cause of such confine¬ 
ment by means of habeas corpus and 
to discharge the person so confined 
if the detention is within one of the 
statutory classes of cases.—Blrsch v, 
Tumbleson, C.C.AVa., 31 F.2d 811, 65 
A.L.R. 726. 

(2) However, it has been held 
that, unless founded on some mat¬ 
ter Justifying the exercise of federal 
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authority necessary to enforcement 
of rights and Immunities granted 
by the Constitution, laws, and 
treaties of the United States, no 
court or Judge thereof can Issue a 
writ of habeas corpus to bring up a 
prisoner who is In custody under a 
sentence or execution of a state 
court for any other reason than to 
be used as a witness In the trial of a 
cause.—^Lunsford y. Hudspeth, C.C.A. 
Kan., 126 F.2d 653. 

(3) And it is true that in a par¬ 
ticular habeas corpus proceeding the 
only question may be the depriva¬ 
tion of rights secured by the Con¬ 
stitution or statutes of the United 
States.—^Marslno v, Hogsett, D.C. 
Mass., 37 F.2d 407. 

68. U.S.—^U. S. ex rel. Murphy v. 
Murphy, C.aAN.T., 108 F.2d 861, 
affirming, D.C., U. S. ex rel. Mur¬ 
phy V. Warden of Clinton Prison, 
29 F.Supp. 486, certiorari denied 
Murphy v. Warden of Clinton State 
Prison at Donnemora, N. T-., 60 S. 
Ct 583, 309 U.S. 661, 84 L.Ed. 1009, 
rehearing denied 60 S.Ct. 609, 309 
U.S. 696, 84 L.Ed. 1036—U. S. ex 
rel. Henson v. Mills, D.C.Pa., 21 F. 
Supp. 616. 

69. U.S.—U. S. V. Schultz, D.C. 
Mont, 37 F.2d 619—^Blrsch v. Turn-- 
bleson, C.C.AVa., 31 F.2d 811, 65 
AUR. 726. 

▼old state proceedings while ap¬ 
plication for writ Is pending do not 
prevent federal court from discharg¬ 
ing petitioner.—^Louie Tung v. Cole¬ 
man, D.C.Idaho, 5 F.Supp. 702. 

7a U.S.—^Bx parte Dlerks, D.a 
Colo., 56 P.2d 371. 

,71. U.S.—^Bx parte Dlerks, supra. 
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without power and jurisdiction in such proceedings 
to annul a final judgment of a state court having 
jurisdiction of the person and the subject matter.^2 
A prisoner in custody pursuant to the final judg¬ 
ment of a state court of criminal jurisdiction may 
have a judicial inquiry in a court of the United 
States into the very truth and substance of the caus¬ 
es of his detention, even though it may become nec¬ 
essary to look behind and beyond the record of his 
conviction to a sufficient extent to test the juris¬ 
diction of the state court to proceed to judgment 
against him.*^3 a state and its officers may not 
abridge or impair a state prisoner’s right to apply 
to a federal court for a writ of habeas corpus."^^ 

§ 53 . -Custody under Federal Authority 

The federal courts are empowered to Issue writs of 
habeas corpus where a prisoner in Jail Is In custody 
under, or by color of, the authority of the United States. 

A provision in the federal statutes, U.S.Rev.St. 
§ 753, 28 U.S.C.A. § 453, set forth at length supra § 
62 b, and provided for in the Judiciary Act of 
1789,'^5 authorizes the federal courts or judges to 
grant writs of habeas corpus where a ''prisoner in 
jail . . . is in custody under or by color of the 
authority of the United States, or is committed for 
trial before some court thereof.”*^® The negative 
terms of this provision of the statute preclude is¬ 


suance of writs of habeas corpus by United States 
courts for relief of persons in custody under state 
authority,^^ whether the imprisonment is under civ¬ 
il or criminal process,although, as shown supra § 
62 c, infra §§ 64-67, under other provisions the fed¬ 
eral courts have power to release persons detained 
under state authority. 

§ 64. - Custody for Acts Done or Omitted 

by Federal Authority 

The federal courts are authorized to grant writs of 
habeas corpus where a prisoner In Jail, Including a 
prisoner confined by state authorities, Is In custody for 
an act done or omitted in pursuance of a law of the 
United States, or of an order, process, or decree of a court 
or Judge thereof. 

A provision of the United States statutes, U.S. 
Rev.St. § 753, 28 U.S.C.A. § 453, set forth at length 
supra § 62 b, and first enacted in 1833, in conse¬ 
quence of nullification proceedings in South Caro¬ 
lina,*^® and usually denominated the “Force Bill,”®^ 
authorizes the federal courts or judges to grant 
writs of habeas corpus where a “prisoner in jail 
... is in custody for an act done or omitted in 
pursuance of a law of the United States, or of an 
order, process, or decree of a court or judge there- 
of.”8i The statute has been enforced in a variety 
of cases of detention imder state authority,®^ and 


72. Tex.—Caruthers v. Hines, Civ. 
App., 283 S.W. 244, affirmed, Com. 
App., 290 S.W. 165, certiorari de¬ 
nied 48 act 18, 275 U.S. 625, 72 
L.EcL 406. 

73. U.S.—Johnson v. Zerbst Qa., 68 
act. 1019, 304 U.S. 458, 82 L.Ed. 
1461—Voigt v. Webb, D.aWash., 
47 F.Supp. 743—Coates v. Law¬ 
rence, D.C.Ga, 46 F.Supp. 414, af¬ 
firmed, aC.A., 131 F.2d 110. 

Extrinsic evidence affecting Juris¬ 
diction see Infra § 100. 

74. U.a— Ex parte Hull, Mich., 61 
act 640, 312 U.S. 646, 85 L.Ed. 
1034, rehearing denied 61 S.Ct. 823, 
312 U.S. 716, 85 L.Ed. 1146. 

75. Judiciary Act of 1789 provided 
that ‘‘writs of habeas corpus shall 
In no case extend to prisoners in 
gaol, unless where they are in cus¬ 
tody, under or by colour of the au¬ 
thority of the United States, or are 
committed for trial before some 
court of the same, or are necessary 
to be brought into court to testify.*’ 
—Act Sept. 24, 1789, 1 U.S.St at L. 
p 81 c 20 S 14. 

76. U.S.—Nlshlmura Bkiu v. U. S., 
Cal., 12 act. 336, 142 U.S. 651, 35 
L.Ed. 1146—^Ex parte Lange, N.Y.. 
18 Wall. 163, 21 L.Ed. 872—In re 
Ross, D.C.Or., 48 F.Supp. 815. 

29 C.J. p 126 note 19. 

Authority of state courts to release 

39 C.J.S.—39 


persona held In federal custody 
see supra S 61. 

Federal custody in violation of fed¬ 
eral constitution, laws, or treaties 
see infra § 65. 

77. U.S.—In re Burma, Neb., 10 S. 

Ct 850, 136 U.a 586, 34 L.Ed. 500. 
29 C.J. p 126 note 16. 

Custody under territorial authorities 
see infra § 66. 

DetoxLtlon. under direction, of xmited 
States district attorney 
A United States district attorney 
is without even color of authority to 
order the arrest of a person without 
a warrant for alleged violation of a 
federal statute, and a federal court 
is without Jurisdiction to issue a 
writ of habeas corpus for the dis¬ 
charge of a prisoner arrested for 
violation of the Volstead Act by 
state officers by oral direction of a 
district attorney, such Jurisdiction 
being in the state courts.—^Ex pajte 
Swift, D.C.MO., 276 P. 67. 
CoxumltnLent to hospital maintained 
by federal government 
Where state of Virginia by stat¬ 
ute, pursuant to some arrangements 
with hospital maintained by federal 
government, authorized commitment 
of Insane veterans to such hospital, 
the hospital- maintained by federal 
government thereby became an 
“agent” of the state for holding of 
such insane veterans for care and 
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treatment, and such hospital, as far 
as relates to persons committed to 
It by state courts of Virginia, stands 
in same position as though it were 
a state institution, and fact that it 
happens to be maintained by federal 
government does not give federal 
district court Jurisdiction to hear pe¬ 
tition for writ of habeas corpus of 
a veteran seeking release from such 
hospital.—^Hall v, Verdel, D.C.Va., 40 
F.Supp. 941. 

78. U.S.—^Ex parte Dorr, R.I., 8 

How. 103, 11 L.Ed. 614. 

79. U.S.—Cunningham v. Neagle, 
Cal., 10 S.Ct. 658, 135 U.S. 1, 34 L. 
Ed. 55, affirming, C.C.A., In re 
Neagle, 39 F. 833, 5 L.R.A. 78. 

29 C.J. p 126 note 22. 

80i U.S.—^In re McDonald, D.C.Mo., 
16 F.Ca8.No.8,751, 9 Am.L.Reg. 

661. 

81. U.S.—Cunningham v. Neagle, 10 
S.Ct 658. 135 U.S. 1, 34 L.Ed. 55, 
affirming, C.C.A., In re Neagle. 39 
P. 833, 5 L.R.A. 78—^Kelly v. Geor¬ 
gia, D.C.Ga., 68 P. 652—Thomas v. 
Loney, 10 S.Ct 684, 134 U.S. 372, 
33 L.Ed. 949, affirmed 38 F. 101— 
Birsch v. Tumbleson, C.C.A.Va., 31 
P.2d 811, 65 A.L.R. 726—^Ex parte 
Dlerks, D.C.C 0 I 0 ., 56 F.2d 371. 

15 C.J. p 1168 notes 14-26. 

88. U.S.—^Ex parte Warner, D.C. 
Okl., 21 P.2d 542—^Ex parte Shock- 
ley, D.aOhlo, 17 P.2d 138. 
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especially where United States marshals have been 
under arrest by state authority for acts done in per¬ 
formance of the duties of their ofl5ce.®3 

The benefit of the statute is not confined to cases 
of imprisonment for an act done by virtue of an act 
of congress*^ passed to cover the particular case;®® 
for example, any duty of a United States marshal 
to be derived from the general scope of his duties 
under the laws of the United States, or any obliga¬ 
tion on him fairly and properly inferable from the 
Constitution, is a “law” within the meaning of that 
word in the statute,®® and an act done in the per¬ 
formance of duty as a soldier in the military serv¬ 
ice of the United States is done in pursuance of a 
law of the United States.®^ The term “law of the 
United States” in the statute includes valid rules 
and regulations promulgated by authority of the sec¬ 
retary of the treasury®® or by the commissioner of 
internal revenue.®® The statute gives relief to one 
in state custody not only when he is held under a 
law of the state which seeks expressly to punish 
him for executing a law or process of the United 
States, but also when he is in such custody under a 
general law of the state which applies to all persons 
equally.®® 

The federal court has a right to pronounce on 
the fact whether or not what the petitioner for ha¬ 
beas corpus did or is accused of doing was justified 
by the process in his hands,®^ and may release a 
person after his conviction by a state court, as well 
as before a trial, when he is restrained of his lib¬ 
erty for an act done in pursuance of a law of the 
United States lawfully enacted.®^ 


§ 65. - Custody in Violation of Federal 

Constitution, Laws, or Treaties 

a. In general 

b. Custody under state authority 

a. In General 

The federal courts have power to grant writs of 
habeas corpus where a prisoner In Jail, including a prison¬ 
er confined by federal authorities, Is In custody In viola¬ 
tion of the federal Constitution or of a law or treaty 
of the United States. 

Under a provision in the federal statutes, set forth 
at length supra § 62 b, and first enacted in 1867,®® 
the proper federal courts and judges have power to 
grant writs of habeas corpus where “a prisoner in 
jail ... is in custody in violation of the Con¬ 
stitution or of a law or treaty of the United 
States.”®^ Where a party is thus restrained, there is 
jurisdiction to issue the writ whether the restraint 
is by an order or proceeding of the federal court or 
a state court or by a person outside a court.®® 

Custody under federal authority. Under U.S.Rev. 
St. § 753, 28 U.S.C.A. § 453, a writ of habeas cor¬ 
pus may be granted in behalf of a person impris¬ 
oned under federal authority in violation of the 
federal Constitution®® or laws.®*^ 

b. Custody under State Authority 

(1) In general 

(2) In violation of federal Constitution 

(3) In violation of federal laws or trea¬ 

ties 


29 C.J. p 16 note 8, p 100 note 58, p 
126 note 27. 

Detention under territorial authorl- 
. ties see Infra S 66. 

Jurisdiction to release persons in 
state custody generally see supra 
§ 62 c. 

Liberation of federal officers or 
agents held by state as case of 
urgency see supra 8 4 b. 

83. U.S.—Anderson v. Elliott, N.C.. 
101 F. 609, 41 C.C.A. 621. 

29 C.J. p 127 note 28. 

Removal to federal court of prose¬ 
cutions agralnst federal officers see 
the C.J.S. title Removal of Causes 
85 78-91, also 54 C.J. p 250 note 67 
et seq. 

84h n.S.—Cunningham v. Neagle, 

Cal., 10 S.Ct. 658, 135 U.S. 1, 84 L. 
Ed. 55, affirming, C.C.A., In re 
Neagle. 39 F. 833, 6 L.R.A. 78. 

29 C.J. p 127 note 29. 

36. U.S.—In re Leaken, C.C.Ga., 137 
F. 680. 

29 C.J. p 127 note 30. 

88L U.S.—Cunningham v. Neagle, 


Cal., 10 S.Ct 668, 136 U.S. 1, 34 L. 
Ed. 55, affirming, C.C.A., In re 
Neagle, 39 F. 833, 5 L.R.A. 78. 

87. U.S.—U. S. V. Llpsett, D.C. 
Mich., 166 F. 66. 

88. U.S.—^Boske v. Comlngore, Ky., 
20 S.Ct 701, 177 U.S. 469, 44 L.Bd. 
846, affirming 96 F. 652—^U. S. v. 
Fuellhart, C.C.Pa., 106 F. 911. 

89. U.S.—In re Weeks, D.C.Vt, 82 
F. 729—In re Huttman, D.C.Kan., 
70 F. 699. 

9a U.S.—Campbell v. Waite, Iowa, 
88 F. 102, 81 C.C.A. 403, affirming, 
D.C., In re Waite, 81 F. 369. 

29 C.J. p 127 note 36. 

9GL U.S.—^In re U. S. ex rel. Weeden, 
C.C.Ky., 24 F.Cas.No.14,412, 2 

Flipp. 76. 

9a U.S.—^Hunter v. Wood, N.C., 28 
S.Ct 472, 209 U.S. 206, 62 L.Ed. 
747—Campbell v. Waite, Iowa, 88 
F. 102, 31 C.C.A. 403, affirming, D. 
a, In re Waite, 81 F. 369. 

93. U.S.—^Bx parte Royall, Va., 6 S. 

Ct 734, 117 U.S. 241, 29 L.Bd. 868. 
29 C.J. p 128 note 40. 
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94. U.S.—Owens v. Dancy, C.C.A. 
Okl., 36 F.2d 882, certiorari denied 
60 S.Ct 351, 281 U.S. 746, 74 L. 
Ed. 1168—Day v. Kelm, C.C.A.W. 
Va, 2 F.2d 966—Bx parte Stone- 
fleld, D.C.Ky., 36 F.Supp. 463, af¬ 
firmed, C.C.A., Stonefield v. Bucha¬ 
nan, 124 F.2d 23. 

29 C.J. p 30 note 13, p 38 note 67^. 

Custody under territorial authorities 
see infra 8 66. 

Denial of constitutional rights as 
ground for habeas corpus see su¬ 
pra 5 16. 

95. U.S.—Bx parte Farley, ac.Ark., 
40 F. 66. 

29 C.J. p 128 note 47. 

9a U.S.—Amrlne v. Tines, C.C.A. 
Kan., 131 F.2d 827. 

29 C.J. p 128 note 49—16 C.J. p 1168 
notes 14-25. 

97. U.S.—In re Terry, 9 S.Ct. 77, 128 
U.S. 289, 32 L.Bd. 405—U. S. v. Cur¬ 
ran. C.C.A.N.T., 297 F. 946. 

15 C.J. p 1168 notes 14-26. 
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(1) In General 

The federal courta have power to Issue the writ 

of habeas corpus to release persons held In custody un¬ 
der the authority of a state In violation of the federal 
Constitution or of a law or treaty of the United States. 

The power to issue writs of habeas corpus grant¬ 
ed to the courts and judges of the United States 
extends to persons held in custody under the au- 
thoiity of a state in violation of the federal Con¬ 
stitution, or a law or treaty of the United States.^® 
However, in the exercise of this power the courts 
are not bound to discharge by writs of habeas cor¬ 
pus every such person,^^ and the general principles 
which should govern their action in this matter are 
discussed supra § 4 b. Violation of a right implied 
from the federal Constitution and laws would be 
a violation of them.i A federal court has no ju¬ 
risdiction of a petition for habeas corpus in behalf 
of one held in custody under state authority where 
no question of a federal character is involved.^ 
Crimes within federal jurisdiction. The United 
States courts may release one imprisoned by a state 
court acting in a case in which the federal courts 
have exclusive jurisdiction.^ 

(2) In Violation of Federal Constitution 

The federal courts are authorized to release on habeas 


§ 65 

corpus a person who Is In custody under state authority 
In violation of the federal Constitution. 

The statute, U.S.Rev.St. § 753, 28 U.S.C.A. § 453, 
set forth supra § 62 b, authorizes a writ of habeas 
corpus from a federal court where a person is in 
custody under state authority in violation of the 
Constitution of the United States,^ which includes 
custody for violation of a state statute® or munici¬ 
pal ordinance® which contravenes the federal Con¬ 
stitution, although, as explained supra §§ 4 b, 18, 
the federal courts will not exercise their jurisdiction 
in the absence of exceptional circumstances. A 
prisoner detained by state authorities without due 
process of law is deprived of his liberty in viola¬ 
tion of the federal Constitution and may obtain re¬ 
lease in habeas corpus by the federal courts.*^ 

On the other hand, the federal courts may not, 
on constitutional grounds, release a person detained 
under state authority where the detention is not vio¬ 
lative of the federal Constitution.® Where the state 
courts are acting within their jurisdiction under 
statutes which do not conflict with the federal Con¬ 
stitution, relief in the federal courts will be denied.® 
The authority of the federal courts to release per¬ 
sons detained under state authority does not include 
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aa U.S.—^Birsch v. Tumbleson, C. 

C. A.Va., 31 F.2d 811, 66 A.L.R. 726 
—Singletary v. Marett, D.C.S.C., 22 
F.Supp. 237. 

29 C.J. p 128 note 52—15 C.J. p 1168 
notes 14-26. 

Jurisdiction to release persons In 
state custody generally see supra 
S 62 o. 

99. U.S.—^Marslno v. Hogsett, D.C. 
Mass., 37 F.2d 409—parte Baer, 

D. C.Ky., 20 F.2d 912. 

29 C.J. p 128 note 53. 

I- U.S.—In re Fitton, C.C.Vt, 45 F. 
471. 

8. U.S.—Phillips v. McCauley, C.C. 
A.Wash., 92 F.2d 790—^Bx parte 
Moebus. C.C.N.H., 148 F. 39. 

a U.S.—^Yohyowan v. Luce, D.C. 

Wash., 291 F. 426. 

29 C.J. p 128 note 57. 

a U.S.—Amrlne v. Tines, C.C.A. 
Kan., 131 F.2d 827—^Kramer v. 
State of Nevada, C.C.A.Nev., 122 
P.2d 417—Boyd v. O’Grady, C.C. 
Neb., 121 F.2d 146—Gebhart v. 
Amrlne, C.C.A.Kan., 117 F.2d 995— 
U. S. ex rel. Buchalter v. Lowen- 
thal, C.C.A.N.T., 108 F.2d 863— 
Marslno v. Hogsett, D.C.Mass., 37 
F.2d 409—^Ex. parte Whltacre, C. 
C.A.Cal., 17 F.2d 767—Day v. 
Kelm. C.C.A.W.Va., 2 P.2d 966— 
Coates V. Lawrence, D.C.Ga., 46 F. 
Supp. 414, affirmed, C.C.A., 131 F. 
2d 110—Hall y. Verdel, D.aVa., 40 


F.Supp. 941—Gall v. Brady, D.C. 
Md., 39 F.Supp. 504, affirmed, C. 
CA-, Carey v. Brady, 126 F.2d 263, 
certiorari denied 62 S.Ct. 1305, 316 
U.S. 702, 86 L.Bd. 1770—U. S. ex 
rel. Lesser v. People of State of 
New York, D.C.N.Y., 34 F.Supp. 
730, affirmed, C.C.A., U. S. ex rel. 
Lesser v. Hunt, 117 F.2d 30—^Ex 
parte Caesar, D.C.Tex., 27 F.Supp. 
690—^U. S. ex rel. Henson v. Mills, 
D.C.Pa., 21 F.Supp. 616—U. S. ex 
rel. Mason v. Hunt, D.C.N.Y., 16 
F.Supp. 285—^In re Bradley, C.C. 
Cal., 96 P. 969. 

Tex.—Caruthers v. Hines, Oom.App., 
290 S.W. 156, affirming, Clv.App., 
283 S.W. 244, ajid certiorari denied 
48 S.Ct 18, 275 U.S. 625, 72 L.Ed. 
406. 

29 C.J. p 128 note 60—16 C.J. p 1167 
notes 5, 7. 

6. U.S.—^Minnesota v. Barber, Minn., 
10 S.Ct 862, 136 U.S. 313, 34 L.Ed. 
455, affirming, C.C., In re Barber, 
39 F. 641—Majors v. McLeod, D.C. 
Fla., 26 F.Supp. 206, reversed on 
other grounds, C.C.A., McLeod v. 
Majors. 102 F.2d 128. 

29 C.J. p 128 note 61. 

6b U.S.—^Yick Wo v. Hopkins, Cal., 
6 S.Ct 1064, 118 U.S. 856, SO L.Ed. 
220, reversing, C.C., In re Wo Lee, 
26 F. 471. 

29 C.J. p 128 note 62. 

7. U.S.—^In re Mooney, CC.A.Cal., 
72 F.2d 503, denying appeal, D.C., 
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Mooney v. Holohan, 7 F.Supp. 385— 
Ex parte Baer, D.aKy., 20 F.2d 
912. 

29 C.J. p 128 note 47 [b], p 128 note 
66—25 C.J. p 700 note 55 [a] (2). 
Fourteenth Amendment to federal 
Constitution as limitation on pow¬ 
ers of states see Constitutional 
Law § 568 b (2). 

8. U.S,—Amrlne v. Tines, C.C.A. 
Ka n., 131 P.2d 827—^Ex parte Co- 
wen, C.C.A.Cal., 98 F.2d 530, re¬ 
hearing denied 98 F.2d 1019—^Peo¬ 
ple ex rel. Cusick v. Whlpp, C.C.A. 
Ill., 73 F.2d 254, certiorari denied 
Cusick V. Whlpp, 55 S.Ct 240, 298 
U.S. 623, 79 L.Ed. 710, rehearing 
denied 56 S.Ct 404, 294 U.S. 731, 
79 L.Ed. 1261—Owens v. Dancy, C. 
C.A.Okl., 36 F.2d 882, certiorari de¬ 
nied 50 S.Ct 361, 281 U.S. 746, 74 
L.Ed. 1168—^Wlnebrenner v. Be- 
sant, D.C.Md.. 11 P.2d 990—U. S. 
ex rel. Henson v. Mills, D.C.Pa., 21 
F.Supp. 616—^Ex parte Berman, D. 
C.Md., 14 F.Supp. 716. 

Bxzor committed not affeotlxig Jn- 
zisdlotlosL of state court does not de¬ 
prive prisoner of due process of law 
so as to entitle him to release on 
habeas corpus.—Collins v. Johnston, 
Cal., 35 S.Ct. 649, 237 U.S. 502, 59 L. 
Ed. 1071—29 C.J. p 129 note 70. 

9b U.S.—Frank v. Mangnim, Ga., 35 
S.Ct. 682, 237 U.S. 809, 59 L.Ed. 
969. 

29 C.J. p 129 note 69. 
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custody in alleged violation only of a state consti¬ 
tution, or custody in alleged violation of those 
provisions of the federal Constitution which do not 
apply to the states.^l Imprisonment under a state 
statute which does not operate unconstitutionally in 
the case of the prisoner does not entitle him to a 
writ of habeas corpus, although the statute may be* 
unconstitutional as to other persons,^2 in pro¬ 

ceedings under different provisions of the statute. 

(3) In Violation of Federal Laws or Treaties# 

The federal courts have power to grant a writ of 
habeas corpus In behalf of persons held In custody under 
state authority In violation of the laws and treaties of 
the United States. 

Under U.S.Rev.St. § 7S3, 28 U.S.C.A. § 453, set 
forth supra § 62 b, federal courts and judges have 
power to gn'ant a writ of habeas corpus in behalf 
of persons held in custody under state authority in 
violation of the laws of the United States,al¬ 
though, as shown supra § 4 b, the federal courts may 
decline to exercise this jurisdiction where exception¬ 
al circumstances do not exist. 

In violation of federal treaties. Under U.S.Rev. 
St. § 753, 28 U.S.C.A. § 453, the federal courts have 
power to release a prisoner who is detained in jail 
in violation of a treaty of the United States.^® 
Federal courts or judges have authority to grant the 
writ where it is alleged that the crime for which 
a person is held in custody by a state court is by 
treaty within the exclusive jurisdiction of a foreign 
consul,^® or where a person is convicted in a state 


court for violation of a statute^*^ or a municipal or- 
dinance^® in conflict with a treaty, or where his re¬ 
straint by a state court is in violation of an extra¬ 
dition treaty.i^ Application for a writ of habeas 
corpus because of alleged violation of a treaty may 
be denied for want of jurisdiction if the contention 
is absolutely frivolous.^® 

§ 66. - Custody under Territorial Auth¬ 

orities 

The federal courts have the power In certain cases to 
Issue the writ of habeas corpus to release persons de¬ 
tained by territorial authorities. 

A person imprisoned pursuant to a judgment of 
a court of a territory for the violation of a terri¬ 
torial law is not in custody under or by color of the 
authority of the United States within the statute, 
U.S.Rev.St. § 753, 28 U.S.C.A. § 453, set forth su¬ 
pra § 62 b, authorizing the issuance of the writ by 
the federal courts,but the proper federal court has 
power to grant a habeas corpus if the detention is 
in violation of the federal Constitution, or the laws 
or treaties of the United States.^^ If the person 
is not imprisoned in violation of the federal Con¬ 
stitution, or the laws or treaties of the United States 
the power of liberation does not exist,23 except pos¬ 
sibly where the prisoner is in custody for an act 
done or omitted in pursuance of a law of the United 
States, or of an order, process, or decree of a court 
or judge thereof.^^ As shown supra § 4 b, the fed¬ 
eral courts may decline to exercise their jurisdic¬ 
tion where exceptional circumstances do not exist. 


10. U.S.—^Andrews v. Swartz, N.J., 
16 S.Ct 389, 156 U.S. 272, 39 L.EId. 
422. 

29 C.J. p 128 note 63. 

State laws as rules of decision In 
federal courts see Federal CJourts 
§§ 165-190. 

11. U.S.—Phillips v. McCauley, a 
aA.Wash., 92 F.2d 790. 

29 C.J. p 128 note 64. 

First ten amendments to federal 
Constitution as limitation on pow¬ 
er of states see Constitutional Law 
S 69. 

12. lowcL—^Ketcham v. State of 
Iowa, C.C.A.Iowa, 41 F.2d 38—Ex 
parte Touchman, D.aVa., 24 F.Cas. 
No.14,108, 1 Husrhes 601. 

Persons entitled to raise constitu¬ 
tional questions see Constitutional 
l^w 5 76. 

IS. U.S.—^In re Humason, D.C. 

Wash., 46 F. 388. 

1'%. U.S.—^Marsino v. Hogsett, D.C. 
Mass., 37 F.2d 409—^Day v. Kelm, 
aC.A.W.Va., 2 F.2d 966. 

29 C.J. p 129 note 72—16 C.J. p 1167 
note 6—25 C.J. p 700 note 56 [a] 
(3) (4). 


16- U.S.—U. S. In Behalf of Tulee, 
aaA.Wash., 110 F.2d 797. 

16 C.J. p 1167 notes 6, 7. 

10. U.S.—^Mali V. Keeper of the 
Common Jail of Hudson County, N. 
J., 7 S.Ct. 386, 120 U.S. 1, 30 L. 
Ed. 565, affirming, C.C., In re Wll- 
denhus, 28 F. 924. 

17. U.S.—U. S. in Behalf of Tulee, 
C.C.A.WaBh., 110 P.2d 797. 

29 C.J. p 129 note 76. 

Statute In conflict with Xhdlan treaty 
U.S.—U. S., in Behalf of Tulee, v. 
House, C.C.A.Wash., 110 F.2d 797. 

18. U.S.—^In re Quong Woo, C.C.Cal., 
IS F. 229, 7 Sawy. 526. 

19. U.S.—Cohn V, Jones, D.C.Iowa, 
100 F. 639. 

29 C.J. p 129 note 77. 

20. U.S.—In re Storti, C.C.Mass., 109 
F. 807. affirmed 22 S.Ct 72, 183 U. 
S. 138, 46 L.Ed. 120. 

21. U.S.—Connella v. Haskell, Kan., 
168 F. 286, 87 C.C.A. 111. 

Custody under federal authority see 
supra 5 63. 

22. U.S.—Connella v. Haskell, su¬ 
pra. 
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Hawaii.—Soga v. Jaxrett, 8 Hawaii 
Fed. 502. 

29 C.J. p 129 note 81. 

Custody in violation of federal Con¬ 
stitution, laws, or treaties see su¬ 
pra § 66. 

23. U.S.—In re Terrill, Okl., 144 F. 
616, 76 aUA. 418. 

24h Act not done In puzvuanoe of 
law 

Where prohibition director re¬ 
ceived information that consignment 
of liquor was to be landed on certain 
point on coast and was to be brought 
Into certain city by automobile over 
certain road on certain night, a pro¬ 
hibition agent was not warranted, 
without knowledge of other faots, in 
concluding that driver of automobile 
along such road on such night was 
transporting liquor, and his act in 
shooting at automobile and occu¬ 
pants was Illegal and not within the 
scope of his authority or in pursu¬ 
ance of a law of the United States 
within n.S.Rev.St. § 763, 28 U.S.aA. 
S 463, providing for Issuance of writ 
of habeas corpus where petitioner 
was acting In pursuance of law of 
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§ 67. - Custody of Foreigners Where Law 

of Nations Involved 

In certain cases the federal courts have power to 
grant the writ of habeas corpus to release a subject or 
citizen of a foreign state. 

A provision of the statute, U.S.Rev.St. § 753, 28 
U.S.CA. § 453, set forth at length supra § 62 b, and 
first enacted in 1842, authorizes a writ of habeas 
corpus where a “prisoner in jail . . . being a 
subject or citizen of a foreign state, and domiciled 
therein, is in custody for an act done or omitted 
under any alleged right, title, authority, privilege, 
protection, or exemption claimed under the com¬ 
mission, or order, or sanction of any foreign state, 
or under color thereof, the validity and effect 
whereof depend upon the law of nations.”26 The 
purpose of this enactment was to prevent a single 
state from interfering with our foreign relations.^® 
However, there is no jurisdiction under this pro¬ 
vision to grant the writ if the person in custody is 
not a subject or citizen of a foreign state,27 or is 
not domiciled in a foreign state,28 or unless it ap¬ 
pears that the act done or omitted was one which 
entitled the prisoner to invoke the law of nations 
in his defense.29 

§ 68. - Diverse Citizenship or Alienage 

According to many of the decisions, the federal courts 
are without jurisdiction to grant a writ of habeas corpus 
based on diverse citizenship. 

The United States supreme court has declared 
that whether the diverse citizenship of the parties 
contesting the right to the custody of a child can, 


in the courts of the United States, give jurisdiction 
to those courts to determine that question has never 
been decided by it;20 the supreme court, however, 
held that the district courts could not on the ground 
of diverse citizenship maintain jurisdiction to de¬ 
termine by habeas corpus the right to the custody 
of a child not restrained of its liberty,2i and district 
courts have refused to take jurisdiction in other- 

cases.® 2 

Questions involved in writs of habeas corpus are 
ordinarily incapable of being reduced to any stand¬ 
ard of pecuniary value,®® which, as shown in Fed¬ 
eral Courts § 310, is essential to the original ju¬ 
risdiction of federal courts on the ground of di¬ 
verse citizenship of the parties or alienage of a 
party; and it has been held in lower federal courts 
that, for this reason if for no other, jurisdiction to 
grant a writ of habeas corpus could not be based on 
diverse citizenship,®^ although in another case in a 
lower federal court a petitioner for the writ of ha¬ 
beas corpus succeeded in showing that a jurisdic¬ 
tional amount was involved;®® and whether a case 
might arise where a court of the United States could 
take juri^iction of a petition for habeas corpus on 
averment of diversity of citizenship and pecuniary 
interest, without the assertion of a federal right, 
was a query stated by the supreme court, but ex¬ 
pressly left undetermined.®® 

On the other hand, it has been held by a lower 
federal court that the jurisdiction expressly given 
by the federal statutes to issue the writ of habeas 
corpus requires no money value,®7 and extends to 


the United States.—^Pales v. Paoll, C. 
C.A.Puerto Bico, 5 F.2d 280. 

Custody for acts done or omitted by 
federal authority see supra 9 64. 

25. U.S.—^Blrsch v. Tumbleson, C 
C.A.Va., 31 P.2d 811, 65 A.L.R. 
726—29 C.J. p so note 18. p 129 
note 84. 

Liberation where person Is citizen 
or subject of foreign state as case 
of urgency see supra 5 4 b. 

26. U.S.—Ex parte Bridges, C.C.Ga., 
4 F.Cas.No.1,862, 2 Woods 428. 

29 C.J. p 129 note 85. 

27. U.S.—Ex parte McCann, U.C. 
Tenn., 15 F.Cas.No.8,679, 6 Am.L. 
Beg..N.S., 158 note. 

29 C.J. p 129 note 86. 

Forcible removal ftom foreign state 
District court in habeas- corpus 
proceeding was without Jurisdiction 
of intervention of government of 
Mexico seeking discharge of United 
States citizen forcibly removed from 
Mexico and arrested upon American 
soil.—^Ex parte Lopez, 6 F.Supp. 342. 

28. U.S.—Horn v. Mitchell, D.C 
Mass., 223 F. 649, affirmed 232 F. 
819, 147 aC.A. 13, and appeal dis¬ 


missed 37 S.Ct 298, 243 U.S. 247, 
61 L.Ed. 700. 

29. U.S.—^Horn v. Mitchell, supra. 

29 C.J. p 129 note 88. 

30. **liror is It necessary to decide 

It In this case."—^In re Burrus, Neb., 

10 S.Ct 850, 853, 136 U.S. 586, 596, 

34 L.Ed. 500. 

Diverse citizenship or alienage as 
ground of federal Jurisdiction gen¬ 
erally see Federal Courts 99 53, 
66-72. 

31. N.T.—^In re Burrus, Neb., 10 S. 
Ct 850, 136 U.S. 586, 84 L.Ed. 500. 

29 C.J. p 130 note 92. 

Jurisdiction of district courts see 
Federal Courts 99 308-811. 

32. U.S.—Ex parte Bell, D.C.CaL, 
240 F. 768—Connella v. Haskell, 
Ean., 158 F. 285, 87 C.aA. 111. 

33. U.S.—^Hom V. Mitchell, Mass., 
37 S.Ct. 293, 248 U.S. 247. 61 L.Ed. 
700, dismissing appeal 232 F. 819, 
147 aC.A. 13. affirming, D.a, 228 
F. 649—^In re Byan, D.C.Pa., 47 F. 
Supp. 1028, denying rehearing 47 
F.Supp. 10. 

29 C.J. p 180 note 98. 

613 


34. U.S.—^In re Byan, supra. 

29 C.J. p 130 note 96. 

has long been settled that the 
Jurisdiction conferred by Congress 
upon any court of the United States 
In a case where the matter In contro¬ 
versy exceeds a certain sum of mon¬ 
ey, does not include cases where the 
rights of the parties are incapable of 
being valued In money, and there¬ 
fore excludes habeas corpus cases.*” 
— ^Hom V. Mitchell, Mass., 37 S.Ct. 
293, 248 U.S. 247, 249, 61 L.Ed. 700, 
dismissing appeal 282 F. 819, 147 C. 
C.A. 13, affirming, D.C., 223 F. 549— 
In re Byan, D.C.Pa., 47 F.Supp. 1028, 
denying rehearing 47 F.Supp. 10. 

36. U.S.—^Ex parte Des Bochers, C. 

C.Cal., 7 F.Cas.No.3.824, McAU. 68. 
29 C.J. p 130 note 96. 

36. U.S.—^Matters v. Bsran, IlL, 89 
S.Ct 316, 249 U.S. 876, 63 L.Ed. 
664. 

29 C.J. p 180 note 97. 

37. U.S.—^Hlng V. McLean Asylum 
of the Massachusetts General Hos¬ 
pital, Mass., 64 F. 881, 12 C.CA. 
146. 

29 GJ. p 180 note 99. 
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every case of restraint to which the constitutional 
judicial power of the United States extends, includ¬ 
ing jurisdiction based on the mere matter of di¬ 
verse citizenship of the parties,3® or alienage of a 
party,®® not necessarily or expressly excepted,^® and 
therefore that the federal circuit, now district, court 
had jurisdiction of a petition for habeas corpus on 
the ground that the petitioner and the respondent 
were citizens of different states,^^ or that the con¬ 
troversy was between a citizen and an alien,^2 al¬ 
though it is certain that the supreme court has no 
original jurisdiction of a petition for habeas corpus 
based solely on that g^ound,^® and this is a cogent 
reason for concluding that the power is not given to 
lower courts>^ 

Other federal courts have held that the former 
circuit, now district, court had no jurisdiction to 
adjudicate a controversy between parents as to their 
legal rights to the custody of a child, by reason of 
diverse citizenship of the parties,^® or alienage of 
a party,^® at least where the object sought by the 
litigation was not to release the child from re¬ 
straint.^^ 

§ 69. — Jurisdiction of Particular Courts 
and Judges 

a. Supreme court 

b. . Circuit courts of appeals 

c. District courts 

<L Federal judges and commissioners 

a. Snprme Oonrt 

The United States supreme court has original Jurisdic¬ 
tion to Issue the writ of habeas corpus In cases affecting 


ambassadors or other public ministers and consuls, and 
In cases In which a state Is a party; and In all other 
cases It exercises an appellate jurisdiction. 

The power of the United States supreme court 
to entertain original applications for relief by ha¬ 
beas corpus, given by the statute, U.S.Rev.St. § 751, 
28 U.S.C.A. § 451, is limited by the constitution to 
cases affecting ambassadors, other public ministers 
and consuls, and those in which a state shall be a 
party,48 and in all other cases its jurisdiction is ap¬ 
pellate in its nature and exists only where the de¬ 
tention of the party is under the authority of a tri¬ 
bunal whose proceedings are within the constitu¬ 
tional appellate jurisdiction of the supreme court.^® 
The power to issue the writ by virtue of its appel¬ 
late jurisdiction extends to all cases of federal cog¬ 
nizance not prohibited by act of congress except 
those in which it has original jurisdiction only;®® 
it is not necessary that the commitment should have 
been made by a tribunal whose decisions are sub¬ 
ject to review by the supreme court, but it is suffi¬ 
cient if such inferior tribunal has examined into the 
cause of detention and remanded the prisoner in 
custody, although the original detention was not by 
the authority of any tribunal over whidi the su¬ 
preme court exercised revisory powers.®^ 

Territorial jurisdiction. The supreme court can 
issue the writ to any part of the United States.®® 

b. Circuit Courts of Appeals 

Except in aid of an existing appellate jurisdiction, the 
circuit courts of appeals are without authority to Issue 
writs of habeas corpus. 

The circuit courts of appeals are without orig¬ 
inal jurisdiction to issue writs of habeas corpus,®® 


38L TJ.S.—^Klng: v. McLean Asylum 
of the Massachusetts General Hos¬ 
pital, supra. 

29 aj. p 130 note 1. 

39. U.S.—In re Storti, C.C.Mass., 109 
F. 807, affirmed 22 S.Ct. 72, 183 U. 
S. 188, 46 L.Fd. 120. 

40. TT.S.—^Klngr v. McLean Asylum 
of the Massachusetts General Hos¬ 
pital, Mass., 64 F. 331, 12 C.C.A. 
146. 

29 C.J. p 131 note 3. 

4a. XJ.S.—^Klngr V. McLean Asylum 
of the Massachusetts General Hos¬ 
pital, supra. 

29 C.J. p 131 note 4. 

“It was early held that a federal 
Judg;e or court could issue a writ of 
habeas corpus to Inquire into the 
custody of one confined in a state 
institution for the care of the Insane 
where the grounds were diversity 
of citizenship. King v. McLean 
Asylum, of the Massachusetts Gen¬ 
eral Hospital, 1 Cir., 64 F. 331, 26 
L.II.A 784.”—In re Ross. D.C.Or., 48 
F.Supp. 816. 


'4St U.S.—^In re Storti, C.C.Mass., 109 
F. 807, affirmed 22 S.Ct 72, 183 U. 
S. 138, 46 L.Ed. 120. 

29 C.J. p 131 note 6. 

43- U.S .—'Ex parte Barry, N,T„ 2 
How. 66, 11 L.Ed. 181. 

29 C.J. p 131 note 6. 

Original Jurisdiction of supreme 
court to issue writ see infra S 69 a. 

44. U.S.—^Ex parte Everts, C.C.Ohio, 
8 P.Cas.No.4,581, 1 Bond 197. 

29 C.J. p 131 note 7. 

45. U.S.—Clifford v. Williams, C.C. 
Wash., 131 F. 100. 

29 G.J. p 131 note 8. 

46. U.S.—In re Barry, aC.N.T., 42 
F. 113, error dismissed 6 How. 103, 
12 L.Ed. 70. 

29 C.J. p 131 note 9. 

47. U.S.—Clifford v. Williams, C.a 
Wash., 131 F. 100. 

48. U.S.—Ex parte Barry, N.T., 2 
How. 66, 11 L.Ed. 181. 

Original: 

Application to supreme court] 
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where relief obtainable in other 
court see infra § 78. 

Jurisdiction of supreme court see 
Federal Courts §S 198-198. 

Power of Justice of supreme court 
to grant writ see infra subdivision 
d of this section. 

49. U.S.—In re Ku Klux Cases, Ga., 
4 S.Ct. 162. 110 U.S. 661, 28 L.Ed. 
?74—Ex parte Lange, N.T., 18 

Wall. 163, 21 L.Ed. 872. 

29 C.J. p 131 note 13. 

Appellate Jurisdiction of supreme 
court see Federal Courts §9 199- 
281. 

5a U.S.—Ex parte Siebold, Md., 100 
U.S. 371, 26 L.Bd. 717. 

5L U.S.—^Ex parte Terger, Miss., 8 
WalL 86, 19 L.Ed. 332. 

29 C.J. p 181 note 16. 

52. U.S.—^Ex parte Clarke, 100 U.S. 
399, 26 L.Ed. 716^—In re Boles, 
Okl., 48 F. 76, 1 C.C.A 48. 

29 C.J. p 132 note 27 [aj. 

63i U.S.—^Whitney v. Dick, Idaho, 
26 S.Ct. 684, 202 U.S. 182, 60 L.Ed. 
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and especially where it is sought to use the writ of 
habeas corpus as a writ of error.54 However, 
where a proceeding of an appellate character is 
pending in a circuit court of appeals, the court may 
issue the writ where it is “necessary” to the exer¬ 
cise of the court’s appellate jurisdiction, and, as 
shown infra subdivision d of this section, the sev¬ 
eral judges of the circuit courts of appeals have au¬ 
thority to issue the writ- 


§• 69 

c. District Courts 

The United States district courts have Jurlsdictlonr 
to grant writs of habeas corpus. 

The statute, U.S.Rev.St. § 751, 28 U.S.CA. § 451, 
expressly authorizes the district courts to issue writs 
of habeas corpus,56 but only within the limits of 
their territorial jurisdiction,®^ 


963—^Posey v. Dowd, C.C.A., 134 F. 
2d 613. 

29 C.J. p 132 notes 23, 22 [a]. 
Jurisdiction of circuit courts of ap¬ 
peal srenerally see Federal Courts 
§ 285. 

There Is no constrainlngr presump¬ 
tion that, when conerress created a 
circuit court of appeals, it Intended 
to give to that court Jurisdiction in 
habeas corpus.—Whitney v. Dick, 
Idaho, 26 S.Ct. 584, 202 U.S. 132, 50 
D.Ed. 963. 

Except In aid of Its appellate Jiu 
rlsdlotlon the circuit courts of ap¬ 
peals have no authority to issue 
writs of habeas corpus.—^Roubay v. 
Warden. C.C.A.Wash„ 132 F.2d 318— 
Hawk V. Olson. C.C.A.N’eb., 130 F.2d 
910, certiorari denied 63 S.Ct. 435, 817 
U.S. 697. 87 L.Bd.-In re Mil¬ 

ler, C.C.A., 126 F.2d 826, certiorari 
denied Miller v. Duffy, 62 S.CL 1107, 
316 U.S. 677, 86 KFd. 1751, rehearing 
denied 62 S.Ct. 1307, 316 U.S. 713, 
86 L.Bd. 1778—Smith v. U. S.. aC.A. 
Cal., 124 F.2d B17—Sweetney v. 
Johnston. CC.A.Cal.. 121 F.2d 445, 
certiorari denied 62 S.Ct. 82, 314 U.S. 
607, 86 L.Ed. 488—^In re Anderson, 
C.C.A., 117 F.2d 939, certiorari denied 
118 F.2d 750—^De Maurez v. Swope, C. 
C.A.Wash., 110 F.2d 564—Smith v. 
Johnston, aC.A.,109 F.2d 152—^Fer¬ 
guson V. Swope, C.C.A., 109 F.2d 152 
—^Ex parte Jefferson. C.C.A., 106 F.2d 
471—^De Maurez v. Swope, C.C.A., 100 
F.2d 530. 

M U.S.—Cooley v. Morgan, Kan., 
221 F. 252. 136 C.CA. 210. 

55. U.S.—Adams v. U. S. ex rel. Mc¬ 
Cann., N.T., 63 S.Ct. 236, 317 U.S. 

269, 87 D.Ed. -setting aside, 

C.C.A,, U. S. ex rel. McCann v. 
Adams, 126 F.2d 774, certiorari 
granted 62 S.Ct. 1048, 316 U.S. 655, 
86 L.Ed. 1735. 

29 C.J. p 132 note 22. 

When, appellate Juxisdlctloxi invoked 
An application alleging that peti¬ 
tioner had applied to United States 
district court for writ of habeas cor¬ 
pus which was denied and praying 
that circuit court of appeals issue 
such a writ did not Invoke the power 
of circuit court of appeals in aid of 
its appellate Jurisdiction, and hence 
such court had no Jurisdiction to 
grant the writ—Smith v. U. S., C.a 
A.Cal., 124 F.2d 617. 


When Isananca la ‘‘necessazy'’ 

(DA circuit court of appeals is 
not limited to issuing a writ of ha¬ 
beas corpus only when it finds that 
it is ''necessary” in the sense that 
the court could not otherwise physi¬ 
cally discharge its appellate duty, but 
the writ is available where because 
of special circumstances its use as 
an aid to an appeal over which the 
court has Jurisdiction may fairly be 
said to be reasonably necessary in 
the Interests of Justice.—^Adams v. 
U. S. ex reL McCann. N.T., 63 S.Ct. 
236, 317 U.S. 269, 87 L.Bd. -set¬ 

ting aside, C.C.A., U. S. ex reL Mc¬ 
Cann V. Adams, 126 F.2d 774, cer¬ 
tiorari granted 62 S.Ct. 1048, 316 U.S. 
656. 86 L.Ed. 1735. 

(2) Where relator, who had been 
without money or counsel, had ap¬ 
pealed urging a number of grounds 
for reversal of conviction for viola¬ 
tion of mall fraud statute, and, be¬ 
ing unable to procure bail, had been 
in custody since sentence without op¬ 
portunity to prepare bill of excep¬ 
tions, action of circuit court of ap¬ 
peals in Issuing writ of habeas cor¬ 
pus to review question of Jurisdic¬ 
tion of district court was not im¬ 
proper notwithstanding a bill of ex¬ 
ceptions might have been prepared 
confined to a single point raised by 
the writ of habeas corpus.—^Adams v. 
U. S. ex rel. McCann, supra. 

56. U.S.—^Kramer v. State of Neva¬ 
da, C.C.A.Nev.. 122 F.2d 417—Pla- 
tek V. Aderhold, C.C.A.Oa., 73 F. 
2d 173—^Ex parte Stonefield, D.C. 
Ky., 36 F.Supp. 453, affirmed, C. 
C.A., Stonefield v. Buchanan, 124 
F.2d 23—^Fleenor v. Hammond, D. 
C.Ky., 28 F.Supp. 625, reversed on 
other grounds 116 F.2d 982, 132 A. 
L.II. 1241—^U. S. ex rel. Henson v. 
Mills, D.C.Pa,. 21 F.Supp. 616. 

29 CJ. p 132 note 26. 

Mectlve servloe olaBslfloatloiui 
The district court may entertain 
writs of habeas corpus questioning 
selective service classifications made 
by draft boards.—Ex parte Stewart, 
D.C.Cal., 47 F.Supp. 410. 

ThreeuJudge distriot oourt 
A single federal district court 
Judge had Jurisdiction to test consti¬ 
tutionality of state statute in ha^ 
beas corpus proceeding; the federal 
statute requiring a three-judge dis¬ 
trict court when in a civil suit an 
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injunction is sought restraining the 
enforcement of a state statute on 
ground of alleged unconstitutionality 
has no application.—U. S. ex rel. 
Murphy v. Warden of Clinton Prison, 
D.UN.T., 29 F.Supp. 486. 

67. U.S.-^ones v. Biddle, C.aA. 
Mo., 131 F.2d 853, certiorari de¬ 
nied 63 S.Ct. 856, 318 U.S. 784, 87 

L.Ed. -rehearing denied 63 S. 

Ct 1027, 63 S.Ct. 1325, and 63 S. 
Ct. 1431—^U. S. ex rel. Lee Fook 
Chew V. McNeil, C.C.A.Pa., 69 P. 
2d 107—^U. S. ex rel. Belardi v. 
Day, C.C.A.N.J., 50 P.2d 816—^Ex 
parte Yee Hick Ho, D.C.Cal., 33 P. 
2d 360—Hoeppel v. Street, D.C.D. 
a. 17 F.Supp. 719—U. S. ex reL 
Rubin V. Powell, D.C.N.r., 1 P.R.D. 
644. 

29 CJ. p 132 note 27. 

Process of district court as coexten¬ 
sive with territorial limits see 
Federal Courts S 124 b. 

Person on board ship 

(1) District court is without Ju¬ 
risdiction to issue habeas corpus to 
immigration commissioner for Chi¬ 
nese woman placed aboard ship for 
deportation, where ship had sailed.— 
Ex parte Yee Hick Ho, D.C.CaL, 83 
F.2d 360. 

(2) Where Chinese woman had 
been deported and vessel had sailed, 
remedy for her return was by habeas 
corpus against master at destina¬ 
tion of vessel.—^Ex parte Yee Hick 
Ho, supra. 

JuzlsdlotloxL by consent. 

(1) Where the chief officer of ttie 
Chinese exclusion laws for a state, in 
his return to a writ of habeajs cor¬ 
pus directed to him, has admitted 
that the Chinese persons in whose 
behalf the writ waa Issued are de¬ 
tained by him, and has obtained a 
stipulation waiving their production 
in court, the court has Jurisdiction 
to inquire into the legality, of their 
detention, although they may in fact 
be confined in another district of the 
state.—^Ex parte Fong Ylm, D.C.N.Y., 
134 P. 988. 

(2) However, the production of 
applicant for habeas corpus in dis¬ 
trict court for district of New Jer¬ 
sey which Issued vTrlt, applicant be¬ 
ing detained outside its territorial 
Jurisdiction, was not waiver of ques¬ 
tion of Jurisdiction where respond*' 
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d. Tederal Judges and Oommissioners 

The several Justices of the United States supreme 
court and the several judges of the circuit courts of 
appeals and of the district courts have the power to 
grant writs of habeas corpus, but a United States com¬ 
missioner is without authority to issue the writ. 

The statute, U.S.Rev.St. § 752, 28 U.S.C.A. § 452, 
provides that the several justices of the supreme 
court and the several judges of the circuit courts of 
appeals and of the district courts, “within their re¬ 
spective jurisdictions,” shall have the power to grant 
writs of habeas corpus for the purpose of an in¬ 
quiry into the cause of restraint of liberty; that a 
circuit judge shall have the same power to grant 
writs of habeas corpus within his circuit that a dis¬ 
trict judge has within his district; and that the 
order of the circuit judge shall be entered in the 
records of the district court of the district wherein 
the restraint complained of is had.58 

^'Within their respective jurisdictions** The 
grant of power under the statute, U.S.Rev.St. § 752, 
28 U.S.C.A. § 452, to federal judges to issue writs 
of habeas corpus “within their respective jurisdic¬ 
tions” has reference to their territorial jurisdic- 
tion.®8 The power is expressly limited to the ter¬ 
ritorial jurisdiction of the court to which the ap¬ 
plication is made.®® 

Judges of circuit courts of appeals. Under the 
statute, U.S.Rev.St. § 752, 28 U.S.C.A. §§ 452, 463a, 
the several judges of the circuit courts of appeal 
have power to grant writs of habeas corpus and the 
authority is not limited to cases in aid of the appel¬ 
late jurisdiction of the court.®i 


A United States commissioner has no power to is¬ 
sue a writ of habeas corpus.®^ 

§ 70. Other Courts 

Various courts and Judges of the District of Columbia, 
Hawaii, the Philippine Islands, and Puerto Rico have 
statutory authority to Issue writs of habeas corpus; and 
this was also true of courts of former territories of the 
United States. 

The courts of the former territories within the 
United States generally had power to issue the writ 
of habeas corpus,®® and the existence of this juris¬ 
diction was recognized by a provision of the U.S. 
Rev.St. § 1909 for review by the supreme court of 
the decisions of the territorial courts or judges in 
habeas corpus cases.®^ 

The changes in the law of England respecting the 
power of a judge to issue the writ during vacation 
have been noted by an American court.®® 

In the District of Columbia^ under the code pro¬ 
vision authorizing the district court, formerly su¬ 
preme court, or any justice thereof to issue the writ 
of habeas corpus in behalf of any person commit¬ 
ted, detained, confined, or restrained of his lawful 
liberty within the District, under any color or pre¬ 
tense whatever, it is generally essential, to give the 
court jurisdiction, that the confinement be within 
the District;®® but the court has jurisdiction, al¬ 
though confinement is in a jail of the District lo¬ 
cated in the state of Virginia, where the prisoner 
was committed to such jail by a court of the Dis¬ 
trict and is under the control of an oflBcial of the 
District who is personally within the District and 


ent resisted the Jurisdiction of the 
court by a special appearance,—^U. S. 
ex rel. Belardl v. Day, C.C.A.N.J., 50 
F.2d 816. 

5& U.S.—Wrlgrht V. Johnston, D.C. 
Cal., 49 F.Supp. 748. 

Powers of individual JndfiTes are 
made coextensive with oouxt’s pow¬ 
ers by the statuta—Wright v. John¬ 
ston, supra. 

District court Judges 
<1) Under U.S.Rev.St § 762, 28 U. 
S.C.A. fi 462, the Judges of the dis¬ 
trict courts have Jurisdiction to 
grant writs of habeas corpus.— 
Wright V. Johnston, supra. 

(2) Jurisdiction of district courts 
see supra subdivision c of this sec¬ 
tion. 

mider U.SJMv.St. § 752, 28 U.S.a 
A. 5 462, the Judges of the several 
federal courts had power to issue the 
writ in vacation and at chambers.-^ 
Dx parte Everts, C.C.Ohio, 8 F.Cas. 
No.4.681, 1 Bond 197—29 C.J. p 13'2 
note 30. 

53. U.S.—Ex parte ICenyon, C.G. 


Ark., 14 F.Cas.No.7.720, 6 Dill. 385. 
29 C.J. p 136 note 80, p 124 note 80 
[a]. 

dOi U.S.—^Ex parte Gouyet, D.C. 
Mont., 176 F. 230—^In re Boles, 
Okl., 48 F. 76, 1 C.C.A 48. 
Territorial Jurisdiction of district 
court see supra subdivision c of 
this section. 

A Justice of tha supreme court is 
not subject to any geographical lim¬ 
itation in his power to issue the writ 
of habeas corpus, but he may exer¬ 
cise such power wherever he may 
hear the case, although he is not in 
the circuit to which he has been as¬ 
signed. If questions of great mo¬ 
ment and difficulty are involved and 
the cane is one withlzi the Jurisdic¬ 
tion of the supreme court, he may 
postpone it to be heard by the court, 
but he has the power to hear and de¬ 
termine it alone.—^Ex parte Clarke, 
100 U.S. 399, 25 L.Ed. 716. 

61. U.S.—Sweetney v. Johnston, C. 
C.A.Cal., 121 F.2d 445, certiorari 
denied 62 S.Ct 82, 314 U.S. 607, 
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86 Li.Ed. 488—Ex parte Jefferson, 

C. C.A, 106 F.2d 471. 

Jurisdiction of circuit courts of ap¬ 
peals to grant writ see supra sub¬ 
division b of this section. 

Formerly under the statute, U.S. 

Rev.St. §§ 762, U.S.Comp.St § 1280, 
a Judge of a circuit court of appeals 
had no authority to grant writs of 
habeas corpus, unless he was acting 
as a district Judge or as the district 
court.—Craig v. Hecht, N.Y., 44 S.Ct 
103, 263 U.S. 256, 68 L.Ed. 293, af¬ 
firming, C.C.A., Ex parte Craig, 282 
F. 138. 

62. Neb.—State v. Burr, 28 N.W. 
261, 19 Neb. 593. 

68. Dak.—U. S. v. Burdick, 46 N.W. 

671, 1 Dak. 142. 

29 C.J. p 133 note 49. 

66. U.S.—U. S. V. Union Pac. R. Co., 
Wyo., 106 U.S. 263, 26 L.Bd. 1021. 

66. Md.—State v. Glenn, 64 Md. 672. 
29 C.J. p 134 note 66 [a]. 

66. U.S.—^Hoeppel v. Street, D.C. 

D. C., 17 F.Supp. 719. 
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the jurisdiction of the court.®*^ There is no juris¬ 
diction to issue the writ in behalf of an infant not 
restrained of his liberty;®® and, as respects lunacy, 
the writ is one of relief against illegal confinement, 
rather than an agency of original adjudication and 
commitment.®® The writ may be issued by any jus¬ 
tice of the court at chambers and in vacation 
and a justice other than the one who issued the 
writ has jurisdiction to conduct the hearing and 
dismiss the petition,*^! The justices have power to 
issue all types of writs of habeas corpus.*^® Writs 
issued have been dismissed because of the juris¬ 
diction of other authorities in the original proceed¬ 
ings under which the prisoner was detained.^® 

The United States court of appeals for the Dis¬ 
trict of Columbia is without power to entertain an 
original petition for a writ of habeas corpus.^^ 

In Hawaii, jurisdiction to issue writs of habeas 
corpus is confined by the local statutes to the su¬ 
preme court, its justices and the circuit judges, and 


§ 71 

circuit courts, as distinguished from circuit judges 
at chambers, have no jurisdiction to issue such 
writs. 

In the Philippine Islands no judge has jurisdic¬ 
tion to issue the writ of habeas corpus rmless that 
jurisdiction has been conferred on him by some 
legislative act.*^® The supreme court of the Philip¬ 
pine Islands has authority by habeas corpus on be¬ 
half of a prisoner confined therein under sentence 
of the court of appeals of the Island of Guam to 
inquire into and determine the jurisdiction of the 
latter court to try and sentence the petitioner.'^'^ 

In Puerto Rico application for the writ on be¬ 
half of a prisoner must be made to the court of the 
district in which he is detained,"^® and the court of 
another district has no jurisdiction of the applica¬ 
tion but the prisoner may apply to any one of the 
judges of the supreme court when there is reason 
why his application should not be made to the judge 
of the district court.®® 


IV. VENUE 


§ 71. In General 

Statutes prescribing the venue of habeas corpus pro¬ 
ceedings are accorded effect. 

The various rules obtaining under the statutes of 
different states as to the venue of habeas corpus pro¬ 
ceedings are that an application for the writ may 
and must be brought in the county where petition¬ 
er is confined or is deprived of his liberty,®i or in 
the county where respondent resides, in some cas¬ 


es, ®2 or in the county where applicant resides, in 
other cases,®® or that it may and should be made 
to the nearest judge,®^ or to the court or judge most 
convenient in point of distance to the applicant;®® 
and that where the writ caimot be obtained in the 
county where the applicant is restrained, as in the 
case of the absence, disability, or refusal to act of 
the local judge, application may be made to a court 
or judge sitting elsewhere,®® or at least it may be 
made in the nearest and most accessible county.®*^ 


67. D.C.—Sanders v. Allen, 100 F.2d 
717, 69 App.D.a 807. 

68. D.C.—^In re Poole, 9 D.C. 588, 29 
Axn.D. 628. 

69. D.C.—Barry v. Hall, 98 F.2d 222, 
68 App.D.C. 850. 

7a D.C.—In re Poole, 9 D.a 583, 29 
Am.D. 628. 

71. D.C.—Blagrlach v. Tope, 76 F.2d 
995, 64 APP.D.C. 225. 

72. D.C.—^Downey v. IT. S., 91 P.2d 
228, 67 APP.D.C. 192. 

73. U.S.—Stallings v. Splaln, 40 S. 
Ct. 537, 253 U.S. 839, 64 L.Ed. 940, 
affirming 258 F. 510, 49 App.D.C. 38. 

29 C.J. p 133 note 45 [a]. 

74. D.C.—Brosius v. Botkin, 110 F. 
2d 49, 72 App.D.a 29. 

Proper procednre 

A petition for a writ of habeas 
corpus should be addressed to the 
district court or one of the twelve 
judges thereof.—Brosius v. Botkin, 
110 F.2d 49. 72 App.D.a 29. 


75. Hawaii.—In re Candido, 81 Efa.- 
waii 630. 

29 C.J. p 134 note 54. 

78. Philippine.—Matter of Calloway, 
1 Philippine 11. 

77. Philippine.—^Duarte v. Dade, 32 
Philippine 36. 

29 C.J. p 134 note 57. 

78L Puerto Rico.—^People v. Rivera, 
14 Puerto Rico 748—Ex parte Al¬ 
varez, 14 Puerto Rico 581. 

79. Puerto Rico.—^People v. Rivera, 
14 Pureto Rico 748. 

BOk Puerto Rico.—^People v. Rivera, 
supra. 

81. Mo.—State ex rel. Shartel v. 
Skinker, 26 S.W.26. 472, 324 Mo. 
956—State ex rel. Gentry v. West- 
hues. 286 S.W. 396, 315 Mo. 672. 

Okl.—In re Gable, 118 P.2d 1035, 73 
Okl.Cr. 166—^Ex parte Oonshor, 
239 P. 243, 113 Okl. 101. 

29 C.J. p 136 note 84 [d]. 

8a Froosedlng for custody of child 

Tex.—^Finney v. Walker, Civ.App., 
144 S.W. 679. 

29 aj. p 136 note 84 [e] (1). 
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Intervener is not in a position to 
claim the benefit of the statute.— 
Conyer v. Burckhalter, TexCiv.App., 
275 S.W. 606, error dismissed, Com. 
App., 7 S.W.2d 73. 

sa -msdemeanor cases 
Tex.—^Ex parte Smallwood, 221 S.W- 
293, 87 Tex.Cr. 268. 

29 C.J. p 136 note 84 [e] <2). 

84i Ala.—^Ex parte State ex rel. 
Shirley. 103 So. 68, 20 Ala.App. 
473—State v. Jones, 101 So. 814, 
20 Ala.App. 849. 

29 C.J. p 136 note 84 [a]. 

Statute does not refer to place of 
resldenoe of Judge.—State v. Biggs, 
95 So. 908, 19 Ala.App. 160. 

86. Iowa.—^Addls v. Applegate, 164 
N.W. 168, 171 Iowa 160. AnruCaB, 
1917E 332. 

29 C.J. p 136 note 84 [b]. 

sa Cal.—Ex parte Ellis, 11 CaL 222. 
Ind.—Ex parte Wiley, 36 Ind. 528. 

87- Minn.—In re Doll, 50 N.W. 607. 

47 Minn. 518. 

29 aJ. p 136 note 84 [o]. 
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According to the construction accorded some stat¬ 
utes, the application can be made before any cir¬ 
cuit judge,but the writ should be made return¬ 
able before the court whose territorial jurisdiction 
embtaces the person in custody, see infra § 84. It 
has been held in some states that a statutory re¬ 
striction in respect of locality for application for a 
writ of habeas corpus does not operate where the 
writ is sought from the highest appellate court or a 
justice thereof.*® The necessity of applying to a 
local court or judge before applying to the appel¬ 
late court is discussed infra § 78. 

Venue statutes relating to actions are inapplica¬ 
ble to habeas corpus proceedings for the custody of 
children.®® 

The proper venue of habeas corpus proceeding 
in a federal court is indicated by the general rule 
that process of courts runs only within the terri¬ 
torial limits of their jurisdiction,®^ and a provision 
in the federal statute, U.S.Rev.St. § 75S, 28 U.S.C. 
A. § 455, that the writ of habeas corpus “shall be 
-directed to the person in whose custody the party is 
detained.”®® 

Territorial limitations on jurisdiction of state 
(:6urts and judges are considered supra § 60, and 
those on federal courts and judges supra § 69. 


§ 72, Waiver of Objections 

Objections to the venue of a habeas corpus proceed¬ 
ing may be waived by a failure to make timely presen¬ 
tation thereof. 

Failure to make timely objection to the making 
of an application for a writ of habeas corpus in an 
improper county,®* or to a judge other than the 
nearest one,®^ may constitute a waiver of the right 
thereafter to object. 

§ 73. Change of Venue 

In some, but not other, states there may be a change 
of venue of a habeas corpus proceeding. 

In some states a change of venue of an appli¬ 
cation for a writ of habeas corpus is not author¬ 
ized,®® while in others a change of venue may be 
had under proper conditions.®® Where a habeas 
corpus application is transferred from one circuit to 
another, the latter acquires no jurisdiction if the 
record does not, when so required by the statute, 
show the grounds of the alleged disqualification of 
the first judge to hear and determine the cause.®*^ 
The consideration of a petition for habeas corpus 
by another judge acting for the judge of the circuit 
in which the venue is laid because of the latteris 
absence does not operate as a change of venue.®® 


V. PEOOEEDINaS AND RELIEF 


§ 74. In General 

Although relief by habeas corpus Is generally regu¬ 
lated by statute, technical or elaborate formality In such 
proceedings Is not required as a rule. 

As stated supra § 3, the proceedings and relief 
on habeas corpus are now very generally regulated 


by statute.®® Such statutory provisions, in many re¬ 
spects, are simply declaratory of the common law, 
as modified by English statutes. The law does not 
require technical or elaborate formality in such pro¬ 
ceedings which would result in denying the great 
purpose of the writ.^ It has been held, however. 


8d. W.Va,—Click v. Click. 127 S.BJ. I 
194, 98 W.Va. 419. | 

89. Iowa.—^Ware v. Sanders. 124 N. 
‘W. 1081, 146 Iowa 288. 

29 C.J. p 186 note 85. 

90l JT.C.—^McHachem v. McBachem, 
185 S.E. 684, 210 N.C. 98. 

91. U.S.—parte Graham, C.C.Pa., 
10 F.Cas.No.6,667, 3 Wash.C.C. 456, 
4 Wash.C.C. 211. 

90- Applloatio]ii In district wlieve 
prlsonMT held 

Where a prisoner was held by the 
United States commissioner in the 
northern district of New York for 
removal to the District of Columbia 
for trial, his petition for habeas cor¬ 
pus was presented to a district judge 
of such northern district.—^Peckham 
V. Henkel. N.Y.. 30 S.Ct 265, 216 U.S. 
483. 54 L.Bd. 579, affirming. C.C., 166 
F. 627. 

93^ Tex.—^Patton v. Shapiro, Civ. 

App., 164 S.W. 687. 

29 C.J. p 136 note 86. 


94. Ala.—^Ex parte State ex rel. 

Shirley, 103 So. 68. 20 Ala.App. 478. 
9B. Ind.—Gamer v. Gordon, 41 Ind. 
92. 

29 C.J. p 137 note 88. 

96. Iowa.—^Addls v. Applegate. 154 
N.W. 168, 171 Iowa 160. Ann.Cas. 
1917E 332. 

29 C.J. p 137 note 89. 

Transfer of hearing 
Where a judge grants a writ of 
habeas corpus and it is afterward 
timely and properly made known to 
him, either by respondent's return 
or otherwise, that the relator has 
been indicted in another county and 
is being held under and by virtue of 
a judgment of conviction growing 
out of such indictment and a prop¬ 
er and timely request is made to 
have the hearing on the writ trans¬ 
ferred to the county where the of¬ 
fense was committed, it is the duty 
of the judge who granted the writ 
so to transfer the hearing.—Stakes 
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V. Rogers, 165 S.W.2d 81, 139 Tex. 
650. 

97. Fla.—Roberts v. State, 9 So. 246, 
27 Fla. 244. 

98. Fla.—^Relfkln v. Mayo, 165 So. 
674, 115 Fla. 214. 

99. Frooeedlng for disposition of 
neglected child distinguished 

In an ordinary habeas corpus pro¬ 
ceeding to determine as between in¬ 
dividual claimants the proper cus¬ 
tody of a minor child, the county at¬ 
torney is without authority to file 
a pleading against plaintiff and to 
participate throughout the hearing 
as the proponent of his own plead¬ 
ing, as in the statutory proceeding 
for the disposition of neglected chil¬ 
dren in which it is the duty of the 
county attorney to appear and con¬ 
duct the proceedings In behalf of the 
petitioner.—Sanchez v. Garcia, Tex. 
Clv.App.. 278 S.W. 868. 

1. Fla.—^Ex parte Aulday, 161 Sa 
388, 113 Fla. 70. 
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that the regular rules of pleading, as far as applica- ' 
hie, must be observed,^ and, in a habeas corpus pro¬ 
ceeding to determine the custody of a child, it has 
been said that the rules of pleading and practice 
applicable to civil actions generally should apply 
with equal force and effect.^ 

The federal courts are not governed by the laws 
of the states on the subject, but by the common law 
of England as it stood at the adoption of the federal 
Constitution, subject to such alterations as congress 
has seen fit to prescribed 

§ 75. Application for Writ 

An application for a writ of habeas corpus is gen¬ 
erally Instituted by the presentation of a petition or com¬ 
plaint to the proper court or Judge by or on behalf of 
the person restrained of his liberty. 

Subject to the statutory provisions applicable, 
which must be followed, if mandatory,^ an applica¬ 
tion for a writ of habeas corpus is instituted by the 
presentation of a petition or complaint to the prop¬ 
er court or judge, or in some jurisdictions by a mo¬ 
tion, by or on behalf of the person restrained of his 
liberty, praying that the writ may issue directed to 
the person in whose custody the prisoner is de¬ 
tained and requiring him to produce the prisoner 
bodily, to the end that the legality of the restraint 
may be determined; the proper parties with re¬ 
spect to such application are discussed infra § 77; 
to whom the application for the writ should be 
made, infra § 78; and the form and sufficiency of 
the application, infra § 80. The necessity of the 
application is likewise considered infra § 80. The 
court may issue a writ of habeas corpus of its own 
motion, as shown infra § 80; but generally, as stat¬ 


§ 76 

ed infra § 77, the writ is issued on applicatioii made 
by, or in behalf of, the prisoner whose liber^ is 
restrained. 

Ordinarily a demand for release is not required- 
before instituting habeas corpus proceedings.® As 
discussed infra § 80, the petition does not initiate 
the proceeding in habeas corpus; the proceeding 
proper is initiated by the writ of the court com¬ 
manding defendant to produce the body, and to show 
by what authority he restrains or detains the body 
in whose behalf the writ is issued.*^ On the other 
hand, it has been suggested that in the exercise of 
its original jurisdiction by the supreme court of the 
state habeas corpus proceedings should be institut¬ 
ed by an application for the writ instead of by the 
issuance of the writ itself.® 

Abatement by the death of the respondent is 
treated in Abatement and Revival § 159. 

§ 76. -Time for 

The time within which an application for the writ 
may be made Is not limited by any statute or rule; nev¬ 
ertheless, the reasons underlying such statutes or rules 
may be considered by the court In determining whether 
or not to grant the writ. 

The court, on habeas corpus proceedings, is not 
bound by any statute limiting the time within which 
application for the writ may be made, or by any le¬ 
gal or equitable rule applying such a limitation by 
analogy; nevertheless, the court will consider the 
reasons underlying such statutory provisions or le¬ 
gal and equitable rules in determining whether in 
the exercise of its judicial discretion and as a mat¬ 
ter of justice the writ ought to be granted.® A pe¬ 
titioner cannot complain that he was not granted 
a reasonable time after his arrest in an extradition 


Utah.—^Bagley v. Toung. 134 P.2d 
1098. 

Form and sufficiency of petition gen¬ 
erally see Infra 8 80. 

“The writ of habeas corpus . . . 
Is not bound down by the thongs of 
technical pleading or its swift re¬ 
lief hindered by captious objection or 
finespun theories of procedure.” 

Xj.S.—Jung Woon Kay v. Carr, C.C.A. 

Cal., 88 F.2d 297, 298. 

^a.—^Deaver v. State, 135 So. 604, 

24 Ala.App. 377—State v. Thurman, 
88 So. 61, 62, 17 Ala.App. 656. 
Some Informality will be tolerated. 

—Watts V. Watts, .95 N.B. 1107, 176 
Ind. 384—29 C.J. p 137 notes 6, 7. 

S. Conn.—Scott v. Spiegel, 85 A. 
262, 67 Conn. 849. 

Mo.—State ex rel. Shartel v. Skinker, 

25 S.W.2d 472, 477, 324 Mo. 955, 
citing Ooxpus Jozls. 

3. Tex.—Conyer v. Burckhalter,- Civ. 
App., 276 S.W.. 606, error dismissed 


Burckhalter v. Conyer, Com.App., | 
7 S.W.2d 73. 

BspeclaUy where parentage of 
child is Involved.—Conyer v. Burck¬ 
halter, supra- 

4. U.S.—^Ex parte Kaine, C.C.N.T., 
14 F.Cas.No.7.697, 3 Blatchf. 1, cer¬ 
tiorari dismissed 14 How. 103, 14 Lu 
Ed. 345. 

29 C.J. p 137 note 93. 

Federal Buies of Olvll Procedure 
have only a limited application to 
habeas corpus proceedings.—^U. S. ex 
rel. Jelic v. District Director of Im¬ 
migration and Naturalization, Ellis 
Island, New York Harbor, C.C.A.N.Y., 
106 F.2d 14, construing Fed.Rules 
Civ.Proc., rule 81 (a) (2), 28 U.S.C.A. 
foil. 8 723c. 

6. N.Y.—People v. Kings County 
Jail, 145 N.Y.S. 1064, 160 App.Div. 
4S0—^Polo V. D’Achille, 142 N.Y.S. 
611, 167 App.Dlv. 300. 
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Security held unnecessary.—^In re 
St, Onge, 108 A, 203. 93 Vt. 373—29 
C.J. p 137 note 95 [a]. 

6. Ill.—Swager v. Gillhajii, 116 N. 
B. 71, 278 Ill. 296. 

Demand for custody of infant see su¬ 
pra 8 43. 

7. Utah,—Jensen v. Sevy. 134 P.2d 
1081. 

8. Wis.—In re Exercise of Original 
Jurisdiction of Supreme Court, 229 
N.W. 648. 201 Wis. 128. 

To avoid expezLse and hazard of 
bringing defendant from place of in¬ 
carceration to the courtroom, the 
court will consider on an application 
for writ of .habeas corpus whatever 
might be urged on either side as 
though the' writ had been Issued.— 
In re Exercise of Original Jurisdic¬ 
tion of Supreme Court, supra. 

9. N.JT.—^Ex parte Tremper, 8 A.2d 
279, 126 N.J.E< 1 . 276, affirmed 19 A. 
2d 842, 129 N.J.Ea; 274. 
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proceeding within which to apply for a writ of ha¬ 
beas corpus, as required by statute, where the cir¬ 
cuit court granted twenty-four hours, petition was 
filed within that time, and no attempt was made to 
take advantage of deficiencies, if any, in the peti- 
tion.io 

Although the better practice is to wait until an 
order of removal to another district has been grant¬ 
ed by a judge of the district in which the prisoner 
is held and for the relator then to sue out the writ 
of habeas corpus, where the relator applies for the 
writ immediately after he has been committed to 
await the judge’s order the resistance of the gov¬ 
ernment to the relator’s discharge will be consid¬ 
ered equivalent to a motion for a warrant for the 
removal of accused to the other district.ii 

A relator’s right to discharge from imprisonment 
after illegal conviction and sentence is not barred 
by a long delay before instituting a habeas corpus 
proceeding, ‘12 on the other hand, where as a result 
of such delay the judge who presided at the trial 
has no recollection of what occurred with respect 
to the relator’s representation by counsel, and wit¬ 
nesses for the prosecution are either dead or not to 
be found, and there are no notes of the testimony, 
it has been held that a petitioner will be barred from 
seeking discharge from imprisonment by habeas cor¬ 
pus on the ground that he was not informed of his 
right to have counsel and was not so represented.i2 

Since a prisoner, as discussed supra § 13, has no 
right to a writ of habeas corpus unless he has a 
right to immediate release, an application for a writ 


unless he is unlawfully imprisoned is premature as, 
for example, as discussed supra § 26, where he has 
not completed a lawful term of imprisonment but 
seeks relief from another sentence or the excessive 
period of the sentence he is serving. 

§ 77. -Parties 

a. Who may apply for writ 

b. Against whom writ runs 

c. Other parties; intervention 

a. Who May Apply for Writ 

A person whose detention Is illegal or a third person In 
his behalf, particularly If not a mere stranger, generally 
may prosecute an application for a writ of habeas corpus, 
since It Is Intended for all who may be deprived of their 
liberty without sufficient cause. 

The writ of habeas corpus is intended for the 
benefit of all persons who may be deprived of their 
liberty without sufficient cause.^^ 

A person whose detention is illegal may prose¬ 
cute an application for a writ of habeas corpus in 
his own name as petitioner or relator.^® To all in¬ 
tents and purposes he is the “plaintiff,” regardless 
of the form of the proceeding and the name by 
which such parties are commonly known.!® Unless 
the prisoner may not legally do so himself,!^ the 
application may be prosecuted in his behalf by any 
third person,!® particularly by one who is duly au¬ 
thorized to do so!9 or who has some interest in the 
matter.2® Thus the husband,®! wife,®® father,®® 
mother,®^ stepfather,®® grandfather,®® guardian,®*^ 


10. Or.—Six parte Paulson, 124 P.2d 
297. 

11. U.S.—^U. S. ex rel. Greenberg v. 
Pulver, D.aN.T., 1 F.Supp. 909. 
affirmed. C.C.A., 61 F.2d 1044. 

12. N.T.—^People ex rel. Albanese v. 
Hunt. SO N.Y.S.2d 137. 177 Mlsc. 
151, reversed on other grounds 41 
N.Y.S.2d 646. 

Fourteen years 

N.Y.—^People ex rel Albanese v. 
Hunt, supra. 

13. Pa.—Commonwealth ex rel. 
Quinn v. Smith, 19 A.2d 504, 144 
Pa.Super. 160. 

1^ Cal.—^Kelth v. Santa Ana Re¬ 
corder’s Ct, 99 P. 416, 9 CaLApp. 
380. 

Iowa.—Shaw v. McHenry, 2 N.W. 

1096, 62 Iowa 182. 

29 C.J. p 187 notes 14 [a]-[c]. 
Capacity of Indian to sue out writ of 
habeas corpus see the C.J.S. title 
Indians 8 8, also 31 C.J. p 481 notes 
32-84. 


Ouilty person 

The writ of habeas corpus is avail¬ 
able ’’even to the guilty.—People ex 
rel. Tweed v. Liscomb, 60 N.Y. 559, 
669, 19 Am.R. 211—^People ex - rel. 
Mittlemann v. Fitzgerald, 31 N.Y.S.2d 
647. 660, 177 Misc. 677. 

15. Cal.—In re Everett, 71 P. 666, 
188 Cal. 490. 

29 C.J. p 137 note 14. 

Unless personal application is im¬ 
practicable, the application should be 
by the prisoner himself.—^Ex parte 
Cintron, 6 Puerto Rico 87. 

16. Wis.—State v. Huegln, 85 N.W. 
1046, 110 Wis. 189, 62 L..RA. 700. 

17. Mich.—^Lupu v. Dennis ton, 281 
N.W. 236. 286 Mich. 500. 

18. Mich.—^Ex parte Nowack, 265 N. 
W. 459, 274 Mich. 544. 

29 C.J. p 187 note 17. 

19. Pa.—Commonwealth v. Eillacky, 
3 Brewst 665. 

20. Mont.—State v. Giroux, 88 P. 
464, 15 Mont 137. 

29 C.J. p 138 notes 19, 28. 
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Attorney may file petition for a 
former client.—^Ex parte Nowack, 265 
N.W. 469, 274 Mich. 644. 

81. R.I.—^Ex parte Chace, 58 A. 978. 

26 R.I. 861. 

29 C.J. p 138 note 20. 

22. R.l.—^Ex parte Chace, supra. 

29 C.J. p 138 note 21. 

83. Utah.—^Harrison v. Harker, 142 
P. 716, 44 Utah 641. 

29 C.J. p 138 note 22. 

Custody of Infant see supra § 42. 
Release of enlisted minor see supra 
§ 31. 

84. Tex—Sancho v. Martin, Civ. 
App., 64 S.W. 1915. 

29 C.J. p 188 note 23. 

85. Va.—^Armstrong ▼, Stone, 9 
Gratt 102, 60 Va. 102. 

26. N.Y.—In re Rlemann, 10 N.Y.S. 
516. 

27. U.S.—In re Keeler, D.CArk., 14 
F.Cas.No.7,687, Hempst 806. 

29 C.J. p 188 note 26. 
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brother,28 son,29 daughter,80 aunt,8l or next friend82 
of the person restrained, or one who is charged 
with some duty with regard to him under the cir¬ 
cumstances,83 may maintain a petition for a writ 
of habeas corpus in his behalf. 

The application may be made without the au¬ 
thority, consent, or even knowledge of the pris- 
oner,84 but it must be made by a friendly person in 
the interest of the person illegally detained j85 mere 
volunteers who do not appear on behalf of the pris¬ 
oner or show some right to represent him will not 
be heard ;88 and applications by mere strangers 
should ordinarily be denied for want of authority 
and interest,87 particularly where the custody of an 
infant is involved.88 In many cases, however, the 
writ has been issued on the application of a stran¬ 
ger or volunteer39 and by statute in certain juris¬ 
dictions any one may sue out the writ on behalf 
of another.^® Where the statute names “relative” 
or “friend” as entitled to sue out the writ, one 
within such description may do so.'^i 

Where the person on whose behalf the writ is is¬ 
sued is brought before the court or judge, he is 
entitled to control the proceedings,^ 2 ^.nd, if he re¬ 
pudiates the action taken, the writ will be denied 

or quashed.^8 

In some jurisdictions the application for the writ 
should be made in the name of the state on the re¬ 


§ 77 

lation of the prisoner or of someone acting on his 
behalf the state, in such jurisdiction, is the plain- 
tiff45 Qj. petitioner.^® The real plaintiff in such pro¬ 
ceeding is usually called the relator.^^ In other ju¬ 
risdictions, the application should be brought not in 
the name of the state, but in the name of the per¬ 
son restrained of his liberty or of the petitioner 
in his behalf.^8 jn such proceeding the applicant is 
the plaintiff and the state is not a party at all.^® 

Habeas corpus proceedings involving the custody 
of children are of a special character and there are 
in fact, it has been said, no plaintiffs in such pro- 
ceedings.58 If of moment, the petitioner for the 
writ must be considered the plaintiff.®^ Although 
the state is a party, it is so only in a nominal 
sense.82 ^ parent, in certain jurisdictions, may sue 
in his own name to secure the custody of his child,®® 
subject, of course, to all applicable statutory provi¬ 
sions. In other jurisdictions, the writ should be de¬ 
manded in the name of the child.Where an un¬ 
cle brought a habeas corpus proceeding to have a 
child restored to his custody pursuant to a previ¬ 
ous judgment awarding custody to the uncle and his 
wife jointly, the petition for the writ was held not 
insufficient for failure of the uncle^s wife to join 
with him, since it would be conclusively presumed 
that the custody awarded the uncle would be shared 
by his wife.®® 


sa Mass.—^Denny v. Tyler, 3 Allen 
225. 

N.Y.—People v. Bishop, 102 N.T.S. 

692, 117 App.Div. 445. 

89. PfiL—Commonwealth v. Hoffman, 
4 Kulp 428. 

30. Pa.—Commonwealth v, Curby, S 
Brewst 610. 

Questionlnfir validity of Indeterminate 
sentence 

(1) In a habeas corpus proceedlnsr 
to secure a prisoner’s release, 
brouerht by the prisoner’s daughter 
who signed and verified the complaint 
without stating that the application 
was made on the prisoner’s behalf, 
as required by the statute, prisoner, 
who was brought Into court and par¬ 
ticipated in person in the proceedings 
without dissent, challenged the use 
of the Indeterminate sentence law 
within the rule that such objection 
may be raised only by the state or 
the person sentenced, since the pro¬ 
ceedings were In his behalf.—State v. 
Jameson, 219 N.W. 118, 62 S.D. 624, 
modifying 216 N.W. 697, 61 S.D. 640. 

(2) Judgment, sentence, or order 
generally see supra 9 26. 

31. N.T.—^In re Lundergan, 8 N.Y.S. 
924. 

88. U.S.—^U. S. ex rel. Bryant v. 

Houston, C.C.A.N.Y., 273 P. 916. 
29 C.J, p 138. note 32. 


33. Okl.—In re Powell, 120 P. 1022, 
6 Okl.Cr. 496. 

29 C.J. p 138 note 33. 

34. Ky.—Weddlngton v. Sloan, 15 B. 
Mon. 147. 

29 C.J. p 138 note 35. 

Affidavit of prisoner in support of ap¬ 
plication see Infra 9 80. 

35. Pla.—State ex rel. Deeb v. Pa- 
blslnskl, 152 So. 207, 111 Fla. 464, 
rehearing denied 156 So. 261, 111 
Fla. 454. 

36. Pla.—State ex rel. Deeb v. Fa- 
bislnskl, supra. 

37. U.S.—^Ex parte Door, B.L, 3 
How. 103, 11 L.Bd. 614. 

29 C.J. p 139 note 37. 

3a D.C.—In re Poole, 9 D.C. 683, 29 
Am.R. 628. 

29 C.J. p 139 note 38. 

39- U.S.—U. S. ex reL Wheeler v. 
Williamson, D.C.Pcl, 28 F.Cas.No. 
16,726, 4 Am.L.Reg. 5. 

29 C.J. p 137 note 17. p 139 note 39. 
40. Ga.—^Broomhead v. Chisolm, 47 
Ga. 390. 

29 C.J. p 139 note 40. 

41- N.Y.—People v. Bond, 93 N.Y.S. 

277, 104 App.Div. 47. 

29 C.J. p 139 note 41. 

4a Mass.—Klnrs Case, 36 N.B. 685, 
161 Mass. 46. 

29 C.J. p 139 note 4a 
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4a Pa.—Commonwealth v. Eillacky, 
3 Brewst 666. 

44. Pa.—Commonwealth v. Cooper, 
121 A. 502, 277 Pa. 564. 

Wis.—State v. Leldertafel, 164 N.W. 

1004, 166 Wls. 277. 

46. Wls.—State v. Flynn, 193 N.W. 
651, 180 Wls. 556. 

4a Pa.—^Perree v. Douglas, 21 A. 2d 
472, 145 Pa.Super. 447. 

47- Mont—State v. Newell, 34 P. 
28, 13 Mont 302. 

4a Iowa.—State v. Collins, 6 N.W. 

692, 54 Iowa 441. 

29 C.J. p 139 note 45. 

49. Utah.—State v. Kelsey, 231 P. 
122, 64 Utah 377. 

5a Pa.—Commonwealth ex ret Hor- 
Isk V. Horisk, 90 Pa.Super. 400. 

51. Mont—^Ex parte Thompson, 251 
P. 163, 77 Mont 466. 

58. La.—State ex rel. Herbert v. 
Renaud, 103 So. 101, 157 La. 776. 

5a Ind.—Watts v. Watts, 95 N.E. 
1107, 176 Ind, 334—WlUis v. Wil¬ 
lis, 75 N.E. 653, 165 Ind. 326. 

64. Iowa.—State v. Bennlng, 187 N. 
W. 436. 193 Iowa 662. 

56. Tex.—^York v. Holt Clv.App., 144 
S.W.2d 416. 
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Guardian ad litem. The court may appoint a 
guardian ad litem to conduct a habeas corpus pro¬ 
ceeding on behalf of a person unable, on account of 
infancy or weakness of intellect, to conduct it him¬ 
self,5® and may summarily substitute such guardian 
ad litem for one instituting the proceeding as next 
friend.®^ 

Joinder of several applicants. Several applicants 
cannot join in one petition for a writ of habeas 
corpus.®® Such joinder has been termed irregu¬ 
lar.®® 

b. Against Whom Writ Buns 

The person fn whose custody a prisoner Is, and who 
has power to produce him physically, Is the person 
against whom the writ should be sued out. 

The person in whose custody a prisoner is, and 
who has power to produce him physically, is the per¬ 
son against whom the writ should be sued out,®® 
and he is substantially the defendant in the pro- 
ceeding.®^ The writ of habeas corpus may be ad¬ 
dressed to any person who has another in his cus¬ 


tody;®® it is frequently issued against the sheriff of 
the county, or the warden of the penitentiary, or 
other like officer, in whose custody the prisoner is 
confined;®® but where the prisoner is at large on 
parole and, if in custody at all, is in custody of a 
parole officer and the parole board, they are nec¬ 
essary parties to a habeas corpus proceeding.®^ 

Persons assisting in the wrongful detention may 
be joined;®® but persons having no part in the cus¬ 
tody of the prisoner are not proper parties to the 
writ.®® In some jurisdictions the state is a proper 
or necessary party defendant.®*^ 

The writ is never directed to courts®® or corpo¬ 
rations,®® but always to individuals.*^® All natural 
persons are subject to the writ of habeas corpus, 
but the writ cannot be directed to a person to pro¬ 
duce his own body.*^® 

Habeas corpus proceedings involving the custody 
of children are of a special character and there are 
in fact, it has been said, no defendants in such pro¬ 
ceedings.*^® Should the characterization be neces- 


66. U.S.—King V. McLean Asylum 
of the Massachusetts General Hos¬ 
pital, Mass., 64 P. 331. 12 C.C.A. 

145. 

Mass.—King's Case, 36 N.K. 686, 161 
Mass. 46. 

57. TJ.S.—^King v. McLean Asylum 
of the Massachusetts General Hos¬ 
pital, Mass.. 64 P. 331, 12 C.C.A 

146. 

68- Pa.—^Perree v. Douglas, 21 A.2d 
472. 145 Pa.Super. 447. 

Season for mle 

A commitment to prison acts In¬ 
dividually on each person committed 
and a writ seeking his discharge on 
habeas corpus must likewise be In¬ 
dividual.—^Ferree v. Douglas, supra. 

69. TJ.S.—In re Kosopud, D.C.Ohio, 
272 F. 330. 

So one can have interest In the Il¬ 
legal restraint of the other.—^In re 
Kosopud, supra. 

60. Fa.—Commonwealth v. Cooper, 
121 A. 502, 277 Pa. 664. 

29 C.J. p 139 note 51. 

'‘The statutes relating to habeas 
corpus manifestly contemplate that 
the respondent named In an applica¬ 
tion for habeas corpus shall be the 
person, within the territorial Juris¬ 
diction of the court, who has the 
physical custody of the person of 
the petitioner and who is capable of 
producing him in court."—Jones v. 
Biddle, C.aA.Mo.. 131 P.2d 853, 854, 
certiorari denied 63 S.Ct 866, 318 U. 

784, 87 LuEd.-rehearing denied 

68 S.Ct. 1027, 63 S.Ct. 1326, and 63 
act 148L 


Ke^er of prison detaining prison¬ 
er seeking to be discharged by peti¬ 
tion for habeas corpus is the re¬ 
spondent.—Ferree v. Douglas, 21 A. 
2d 472, 146 PaSuper. 447. 

Warden of penitentiary, having 
control and supervision of it is the 
proper party respondent to writ of 
habeas corpus ad proseguendum, and 
the commissioners of the department 
of penal Institutions are not indis¬ 
pensable parties, particularly where 
warden makes return that he has 
custody of defendant and produces 
him in court.—State ex reL Billings 
V. Rudolph, 17 S.W.2d 932, 322 Mo. 
1163. 

Warden of medical center for pris¬ 
oners 

Where a prisoner Is confined in a 
medical center for federal prisoners 
he should have named the warden of 
the center as respondent instead of 
the attorney general of the United 
States, although. In a sense, all fed¬ 
eral prisoners are in the custody 
of the attorney general; but the lat¬ 
ter's custody is merely supervisory 
and regulatory and he does not have 
actual physical custody of a prisoner. 
—Jones V. Biddle, C.C.A.M 0 ., 131 F. 
2d 863, certiorari denied 63 S.Ct 856, 

318 U.S. 784, 87 L.EC -rehearing 

denied 63 S.Ct. 1027, 63 S.Ct. 1325, 
and 63 S.Ct. 1431. 

61. Wis.—State v. Huegln, 85 N.W. 

1046, 110 Wis. 189, 62 L.R.A. 700. 
29 C.J. p 140 note 52. 

Person who restrains applicant is 
the defendant in a habeas corpus 
proceeding.—State v. Kelsey, 231 P. 
122, 64 Utah 377. 
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One of the defendants at least— 
State V. Flynn. 193 N.W. 661, 180 
Wis. 666. 

62. Fla—^Haile v. Gardner, 91 So. 
876, 82 Fla 355. 

63. Wis.—State v. Huegin, 85 N.W. 
1046, 110 Wis. 189. 62 L.R.A 700. 

29 C.J. p 140 note 60. 

64. Or.—Fehl v. Lewis, 64 P.2d 648, 
155 Or. 499. 

65. N.T.—People v. Mercein, 3 Hill 
399. 38 Am.D. 644. 

29 C.J. p 140 note 53. 

SB. Ala—Wade v. Judge, 5 Ala 130. 
29 C.J. p 140 note 54. 

Judge after transfer from court 
which rendered divorce decree is not 
a proper party to a proceeding to de¬ 
termine custody of children.—Jack 
V. Jack, 243 S.W. 314, 295 Mo. 128. 

67. N.D.—Carruth v. Taylor, 77 N. 
W. 617, 8 N.D. 166. 

29 C.J. p 140 note 61. 

68. Mont.—State v. First Judicial 
Dlst Ct, 63 P. 396, 24 Mont 639. 

69. Ga—Simmons v. Georgia Iron 
& Coal Co., 43 S.B. 780. 117 Ga 306,. 
61 L.R.A, 739. 

29 G.J. p 140 note 66. 

TO. Mont—State v. First Judicial 
Dlst Ct, 63 P. 895, 24 Mont 539. 

7L U.S.—In re Keeler. D.C.Ark., 14 
F.Cas.No.7,637, Hempst. 306. 

29 C.J. p 140 note 68. 

72. Pa—Commonwealth v. Porter^ 
24 PaDlst 668. 

73. Pa—Commonwealth ex rel Hor- 
isk V. Horlsk, 90 PaSuper. 400. 
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sary, however, then the party adverse to the peti¬ 
tioner for the writ must be considered the defend¬ 
ant.*^^ 

The respondent to the writ is a party to the pro¬ 
ceeding and entitled to be heard as such.^B 

c. Other Parties; Int^ention 

Parsons Interested, other than the prisoner and his 
custodian, may be allowed to take part In the proceed¬ 
ings. 

It has been said that it is of little consequence 
who are made parties in cases of this kind;*^® and 
persons interested in the proceedings, other than the 
prisoner and his jailer, have been allowed to take 
part in the proceedings and be heard.^^ Indeed, as 
discussed infra § 79, notice to private persons or 
public officials, interested in continuance of the im¬ 
prisonment, is sometimes required. Where the im¬ 
prisonment is purely criminal in character, and does 
not grow out of civil proceedings on which a claim 
of private interest could be founded, the only per¬ 
sons entitled to be heard are the petitioner and the 
person having him in custody*^* and the state.^® 
Where a wife’s right to testify, is embodied in the 
husband’s petition for habeas corpus, her petition to 
intervene is properly denied, irrespective of any 
question of her right to intervene, where there is 
nothing to show in either petition that her testimony 
was tendered and refused.®® It has been held broad¬ 
ly that no intervention can be had on behalf of third 
persons.®^ 

The person into whose custody it is sought to re¬ 
move the prisoner is not a necessary party where 
he is subject to the order of the court in which the 
proceeding is pending;®® but, under a statute for 
the transfer of an insane person to the state of his 
residence, the petitioner in a habeas corpus proceed¬ 
ing is not entitled to an order for the transfer 
where neither the state nor its officials have been 


§ 78 

made parties to the proceeding, assuming that they 
could be made parties.®® 

In certain jurisdictions, the court has the power 
to order an infant’s general guardians brought in as 
parties to a habeas corpus proceeding involving the 
infant for the better enforcement of the decree to 
be entered in such proceeding.®^ An intervener, as¬ 
serting his own right to custody of child in a ha¬ 
beas corpus proceeding involving such custody, be¬ 
comes a party to the proceedings as a plaintiff.®® 

Where foreign government seeks the extradition 
of a prisoner under its treaty with the United States, 
since such government is the real party in interest, 
its consul, acting for it, is a proper person to de¬ 
fend the habeas corpus proceeding.®® 

§ 78. - Courts or Judge to Whom Appli¬ 

cation Made 

A court of appellate Jurladictlon, or the Judge of an 
appellate court, will ordinarily refuse to Issue the writ 
unless application for it has first been made to the proper 
Inferior court or Judge. 

The United States supreme court, exercising a 
rightful discretion, will refuse to issue a writ of 
habeas corpus where it may be issued by a proper 
court below, if there are no special circumstances 
in the case making direct action or intervention by 
the supreme court necessary or expedient.®*^ A 
judge of the United States circuit court of appeals 
is not bound to entertain an original application for 
a writ of habeas corpus when the application might 
have been made to a judge of the appropriate dis¬ 
trict court;®® the application should, in the first 
instance, be presented to a United States district 
court instead of to the senior circuit judge of the 
circuit court of appeals;®® and the senior circuit 
judge will not issue the writ where no reason ap¬ 
pears why the application could not, with equal 
propriety and facility, be presented to a district 


74. Mont.—Ex parte Thompson, 251 
P. 163, 77 Mont. 466. 

75. Conn.—^Tudkln v. Gates, 22 A. 
776, 60 Conn. 426. 

Wla—State v. Huegln, 85 N.W. 1046, 
110 Wls. 189, 62 L..R.A. 700. 

76. Ind.—Nichols v. Cornelius, 7 
Ind. 611. 

77. Mo.—Ex parte Brockman, 184 S. 
W. 977, 238 Mo. 136. 

29 C.J. p 140 note 64. 

78. Ark.—Ex parte Boles, 114 S.W. 
918, 88 Ark. 388. 

29 aJ. p 141 note 66. 

79. Ark.—^Ex parte Boles, supra. 

SOL Oa.—^Holley v. Lawrence, 22 S. 
E.2d 164. 


81. N.D.—State v. Turner, 164 N.W. 
924, 37 N.D. 636. 

29 C.J. p 141 note 68. 

88. Cal.—Ex parte Mayen, 193 P. 
813, 49 Cal.App. 531. 

29 C.J. p 141 note 69. 

83. U.S.—^Howard v. Overholser, 
APP.D.C., 130 F.2d 429. 

84 N.T.—In re Vanderbilt, 282 N.Y. 
S. 506, 245 App.DlY. 390, motion 
granted 200 N.B. 312, 270 N.T. 649. 

Parent to . whom child was awarded 
as necessary party In habeas cor¬ 
pus proceeding against third per¬ 
son- having actual custody see Di¬ 
vorce § 317 c (3) note 6. 

85. Tex—Conyer v. Burckhalter, 
Civ.App., 276 S.W. 606, error die- 
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missed Burckhalter v. Conyer, Com. 
App., 7 S.W.2d 73. 

86. *U.S.—Cleugh v. Strakosch, C.C. 
A.Cal., 109 F.2d 330. 

87. U.S.—Ex parte Huntington, N.T., 
11 S.Ct. 4, 137 U.S. 63, 34 L.Ed. 667. 

29 C.J. p 141 note 74. 

Excei^onal dzoumstanoes may au¬ 
thorize an original petition to the su¬ 
preme court—^Ex parte Hudgins, N. 
T., 39 S.Ct 337, 249 U.S. 378, 63 Li. 
Ed. 666, 11 A.L.R. 833—25 C.J. p 861 
note 6. 

88. U.S.—^U. S. ex rel. Bernstein v. 
Hill, C.C.A.Pa., 71 F.2d 159. 

89. U.S.—Whitaker v. Johnston, C.C. 
A., 36 F.2d- 199—^Ex parte Hau- 
mesch, CC.A.Cal., 82 F.2d 558. 
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judge or district court.®® Likewise, as a matter of 
discretion, unless a sufficient legal reason exists for 
not applying to the judge or court of original ju¬ 
risdiction or unless prompt and adequate relief is 
not otherwise available,®^ a state court of appellate 
jurisdiction will ordinarily refuse to issue the writ 
unless application therefor is first made to the prop¬ 
er local court or judge.®® It is not a requisite that 
application first be made to an inferior court;®® and 
a rule of court making such prior application im¬ 
perative has been held to conflict with a constitu¬ 
tional provision giving the appellate court original 
jurisdiction in habeas corpus.®^ The exercise of 
jurisdiction by federal courts to release on habeas 
corpus persons detained under state authority is dis¬ 
cussed supra § 4. 

§ 79. -Notice 

Notrce of the application for, or of the Issuance of, 
the writ, to persons Interested In the continuance of the 
imprisonment or to an officer representing the state may 


be required; and the court. Instead of granting the writ 
instanter, may make an order to show cause why It 
should not Issue. 

Notice of the application for, or of the issuance 
of, the writ, to persons interested in the continu¬ 
ance of the imprisonment,®5 or to the district or 
prosecuting attorney, or other officer representing 
the state,®® is sometimes required by law, and, if re¬ 
quired, is a jurisdictional prerequisite.®^ The notice 
should state the time and place where the applica¬ 
tion will be made or the writ is returnable,®® but 
need not be accompanied by a copy of the petition 
or other papers on which the writ is sought or on 
which it was granted,®® unless so required by statute 
or rule of court. The notice must conform to any 
statutory requirements.^ 

On the filing of the petition, the court, instead of 
granting the writ instanter, in its discretion, may 
make an order on the person alleged to have the pe¬ 
titioner in custody to show cause on a day certain 
why the writ should not issue.® 


9tt. U.S.—Sweetney v. Johnston, C.C. 
A.CaL. 121 F.2d 446, certiorari de¬ 
nied 62 act 82. 314 U.S. 607, 86 
KEd. 488. 

Beason for role 

In issuing writ, the senior circuit 
Judge would disqualify himself from 
acting on an appeal from the final or¬ 
der in the proceedings.—Sweetney 
V. Johnston, supra. 

91. La.—State v. McColley, 89 So. 
81, 115 La. 403. 

29 C.J. p 141 note 76 [c]. 

Review of sentence of nisi prlns trib¬ 
unal 

Although applications for habeas 
corpus should ordinarily go to other 
courts having like Jurisdiction, thus 
affording the supreme court time to 
perform Its primary duty of review¬ 
ing the decisions of subordinate trib¬ 
unals, yet, where the application, in 
effect, requires the review of the 
sentence of a nisi prius tribunal, the 
supreme court will act If It, rather 
than the superior court. Is the most 
convenient tribunal In session at the 
time, provided, however, that thb ap¬ 
plication Is not merely a substitute 
for an appeal to question alleged er¬ 
rors during, or prior to, trlaL—Com¬ 
monwealth V. Curry, 132 A. 370, 285 
Pa. 289. 

92, Colo.—^People v. Adams, 264 P. 
1090, 88 Colo. 321. 

Idaho.—^In re Barlow, 282 P, 380, 381, 
48 Idaho 309, citing Corpus Jluls. 
La.—State ex rel. Haas v. Sisters of 
Convent of the Gk>od Shepherd, 160 
So. 121, 181 La. 628—State v. 
Woods, 98 So. 47, 164 La. 681. 

N.M.—Ex parte Nabors, 267 P. 68« 38 
N.M. 324, 

* 


Okl.—In re McDonald, 112 P.2d 428, 
71 Okl.Cr. 412. 

Pa.—Commonwealth v. Keeper of 
County Prison, 145 A 130, 295 Pa. 
252—Commonwealth v. Wurth, 30 
Del.Co. 6. 

Wash.—^Volgt V. Mahoney, 116 P.2d 
300, 10 Waah.2d 157. 

29 C.J. p 141 note 76. 

Buie of court 

Even if it be assumed, as alleged 
In the petition, that a prior applica¬ 
tion In the superior court was denied 
at a time when defendant was not 
In custody, no reason appears why a’ 
writ was not applied for in the su¬ 
perior court after he was taken Into 
custody, as provided for by a rule 
of court.—^Ex parte Quitman, 2 P.2d 
41, 116 Cal.App. 69—29 C.J. p 141 
note 77 [a]. 

Failure of trial court to try Issues 
That the trial court Improperly 
failed to bring the issues raised In 
habeas corpus proceedings to trial 
would not Justify the supreme court 
In granting the writ under its orig¬ 
inal Jurisdiction.—^Ex parte Byan, 60 
So. 386, 124 La. 366. 

Excessive ball 

(1) The proper method to secure 
review of a ruling fixing an alleged 
excessive bail is to apply to the trial 
court, instead of to the appellate 
court, for a writ of habeas corpus, 
and then the relator. If aggrieved 
at the ruling of the trial Judge, may 
appeal on the record In the trial 
court—^Ex parte Thompson, 243 S.W. 
910, 92 TexCr. 291, followed in Ex 
parte Atkinson, 243 S.W. 910, 92 Tex. 
Cr. 296—29 QJ. p 141 note 76 [a]. 

(2) Denial of, or excessive, bail 
generally see supra 8 34. 
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93. Mo.—Ex parte Beckensteln, App., 
104 S.W.2d 404. 

94. W.Va.—^Bx parte Doyle, 67 S.E. 
824, 62 W.Va 280. 

95. Mich.—^People v. Kehl, 16 Mich. 
330. 

29 C.J. p 142 note 80. 

Wife who had husband committed 
for willful disobedience of court or¬ 
der to provide was by statute enti¬ 
tled to notice of husband's petition. 
—In re Adams, 11 S.E.2d 163, 218 N. 
C. 379. 

96. Cal.—^Ex parte Moffett, 67 P.2d 
638, 13 Cal.App.2d 741, vacating 
66 P.2d 584, 12 Cal.App.2d 320. 

N.T.—Mellor v. Hlnkley, 194 N.T.S. 
732, 201 App.Dlv. 619, 89 N.T.Cr. 
534. 

29 C.J. p 142 note 8L 
Notice to dty 

In habeas corpus proceeding by a 
petitioner convicted of the violation 
of a city ordinance, the city is not a 
party to the proceeding and is not 
entitled to any notice.—Ex parte 
Beckensteln, Mo.App., 104 S.W.2d 404. 

97. Cal.—Ex parte Moffett, 67 P.2d 
538, 13 Cal.App.2d 741, vacating 55 
P.2d 684, 12 Cal.App.2d 320. 

N.T.—^People ex rel. Saporlto v. War^ 
den of the Penitentiary of the City 
of New York, 277 N.T.S. 726, 243 
App.Dlv. 460. 

29 C.J. p 142 note 88. 

98. Mich.—^People v. Kehl, 16 Miph 
330. 

29 C.J. p 142 note 86. 

99. N.T.—^Ex parte Beatty, 12 Wend. 
229. 

L N.-T.—^Bx parte Beatty, supra. 

9. U.S.—Walker v. Johnston, Cal., 61 
S.Ct. 674, 812 U.S. 275, 85 L.Ed. 
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§ 80. -Petition, AfiBdavit, or Complaint 

a. In general 

b. Necessity 

c. Form and sufficiency 

d. Amendment 

a. In General 

A petition or affidavit for a writ of habeaa corpus Is 
essentially a preliminary pleading to secure the Issuance 
of the writ. 

The function of a petition or affidavit for a writ 
of habeas corpus is to secure the issuance of the 
writ,® and when that is issued, the petition or affi¬ 
davit has accomplished its purposed In essence, it 
is merely a preliminary pleading;® and, ordinarily, 
it is not to be considered as part of the pleadings.® 
The issue on which the trial and determination takes 
place is regularly raised on the return and the trav¬ 
erse thereto, as discussed infra § 97, although, as 
discussed infra § 82, there may be an inquiry to de¬ 
termine whether or not the writ should issue on the 
application for it. Where issuance and service of 
the writ are waived, as well as production of the 
petitioner’s body, a verified petition may be taken 
as, and for, the writ.^ 


§ 80 

b. Necessity 

Although the writ Is generally grounded on a peti¬ 
tion, affidavit, or complaint. It may be Issued by the court 
of its own motion In a proper case. 

As discussed supra § 6, a writ of habeas corpus 
does not issue as a matter of course either at com¬ 
mon law or under statute. Although the writ may 
be issued by the court of its own motion in a proper 
case,® as a rule a writ of habeas corpus is grounded 
on a petition, affidavit, or complaint showing prob¬ 
able cause and seeking its issuance.® 

c. Form and Sufficiency 

(1) In general , 

(2) Particular allegations 

(3) Allegations or exhibits regarding 

process or proceedings attacked 

(4) Verification 

(1) In General 

Except as prescribed by statute, an Informal applica¬ 
tion may serve as a petition for the writ. However, the 
general rules of good pleading, as far as applicable, 
should be observed. 

The form and contents of a petition for habeas 
corpus are now largely regulated by statutes^® which 
must be complied with as far as mandatory and ap¬ 
plicable,^^ unless objection is waived.^® A substan- 


880, reversing, C.C.A., 109 F.2d 486, 
certiorari granted 61 S.Ct. 68, 811 
U.S. 635, 85 Li.Ed. 404—Ex parte 
Rosier, D.C., 133 F.2d 316—Erick¬ 
son V. Hodges, Wash., 179 F. 177, 
102 C.G.A. 448. 

N.D.—^Ryan v. Nygaard, 297 N.W. 

694, 70 N.D. 687. 

29 C.J. p 142 notes 84, 85. 

Order to show cause generally see 
the CJ.S. title Motions and Orders 
S 20, also 42 C.J. p 489 note 58-p 
493 note 6. 

Inquiry on petition and return to or^ 
der or rule to show cause see Infra 
S 82. 

PetltioiL held Insuilloleiit 

Petition for a rule on the district 
attorney to show cause why writ 
should not Issue against some un¬ 
named person should be dismissed.— 
Commonwealth v. Cooper, 121 A. 502, 
277 Pa. 554. 

In, Colorado where a proper peti¬ 
tion for the writ Is filed In a dis¬ 
trict court, the district court may 
Issue a rule to show cause.—People 
V. Adams, 264 P. 1090, 83 Colo. 321. 
8. Ala.—Payne v. Graham, 102 So. 
729, 731, 20 Ala.App. 439, citing 
Ootpus Juris. 

di Cal.—^Ez parte Gutierrez, 36 P.2d 
712, 1 Cal.App.2d 281—^Ex parte 
Delgado, 290 P. 589, 107 CaLApp. 
688 . 

Idaho.—State v. Olsen, 26 P.2d 127, 
53 Idaho 546. 

39 C.J.S.—40 


Mo.—State ex rel. Chase v. Calvlrd, 
24 S.W.2d 111, 114, 824 Mo. 429, 
citing Corpus Juris—Flournoy v. 
Owens. 275 S.W. 928, 310 Mo. 355. 
Or.—^Ex parte Davenport, 236 P. 758, 
114 Or. 650. 

29 C.J. p 142 note 91. 

“The petition is not a complaint, 
and does not initiate a proceeding 
In habeas corpus. Its function is to 
advise the Judge that someone prob¬ 
ably is unlawfully or wrongfully de¬ 
tained or restrained of his liberty, 
to secure the Issuance of the writ, 
and when that is issued the petition 
has accomplished its purpose;—it is 
functus officio.”—Jensen v. Sevy, 
Utah, 134 P.2d 1081, 1084. 

5. Mo.—State ex rel. Chase v. Cal- 
vird, 24 S.W.2d 111, 324 Mo. 429. 

6. Or.—parte Davenport, 286 P. 
758, 114 Or. 660. 

7. Mo.—Ex parte Dixon, 52 S.W.2d 
181, 330 Mo. 652. 

8. Iowa.—^Addis v. Applegate, 154 N. 
W, 168, 171 Iowa 150, Ann.Cas. 
1917E 332. 

Mich.—Goetz v. Black, 240 N.W. 94, 
256 Mich. 564, 84 A.L..R. 802. 

Mo.—^Ex parte Beckenstein, App., 104 
S.W.2d 404. 

Under statute the writ must issue 
whenever it shall come to the atten¬ 
tion of the court that there is evi¬ 
dence that anyone within its Jurisdic¬ 
tion is unjustly deprived of his lib¬ 
erty whether that be made to appear 
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by proper application or otherwise.— 
Jensen v. Sevy, Utah, 134 P.2d 1081. 
9- Tex.—Click v. State, 39 aw.2d 
39, 118 Tex.Cr. 404. 

Eftatutory requirement 

N.Y.—^Polo V. D'Achllle, 142 N.T.S. 

611, 167 App.Div. 300. 

29 C.J. p 142 note 97. 

10. Forms of petition or affidavit 
U.S.—^Harkrader v. Wadley, Va., 19 

S.Ct. 119, 172 U.S. 148, 43 IxEd. 
399. 

29 aj. p 142 note 98 [a]. 

11. Arlz.—State v. Superior Court 
of Arizona, within and for Pinal 
County, 229 P. 96, 26 Arlz. 584. 

Iowa.—^Davis v. Hollo well, 250 N.W. 
647, 216 Iowa 1178, certiorari de¬ 
nied 64 S.Ct 876, 290 U.S. 703, 78 
L.Ed. 604. 

Mich.—Goetz v. Black, 240 N.W. 94, 
266 Mich. 564, 84 AL.R. 802. 

Mo.—State ex rel. Chase v. Calvlrd, 
24 S.W.2d 111, 114, 824 Mo. 429, 
quoting Corpus Jtirls. 

N.Y.—^People ex rel Garrison v. Wil¬ 
son, 29 N.Y.S.2d 811, 176 Mlsc. 
1040. 

29 C.J. p 143 note 99. 

12. Mo.—State ex reL Shartel v. 
Sklnker, 26 S.W.2d 472, 824 Mo. 955 
—State ex' reL Chase v. Calvlrd, 
24 S.W.2d 111, 114, 324 Mo. 429, 
quoting Corpus Juris, 

Tex.—^Ex parte Polk, 276 S.W. 267, 
101 Tex.Cr. 313. 

29 OJ. p 148 note 1. 
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tial compliance, however, is sufficient.^^ A petition 
in conformity to all statutory requirements is suf- 
ficient.i^ Where the allegations of the petition con¬ 
form to the statute and are sufficient to authorize 
the writ, the court acquires jurisdiction of the par¬ 
ties and the subject matter.^® 

In the federal courts, under the statute applica¬ 
ble, an application for the writ of habeas corpus 
should be by complaint in writing,^® signed by the 


person for whose relief it is intended.^^ However, 
a defect in the signature will, in a proper case, be 
overlooked by the court.i^ Rules made by, or de¬ 
pendent on, state statutes do not apply to petitions 
in the federal courts.^® 

Except as prescribed by statute, a very informal 
application may serve as a petition for the writ.^O 
The petition ought not to be scrutinized with tech¬ 
nical nicety it should be liberally construed 


13. Fla.—Chase v. State, 113 So. 108, 
93 Fla. 963, 54 A.L..R. 271. 

Mo.—State ex rel. Chase v. Calvird, 
24 S.W.2d 111, 114, 324 Mo. 429. 
quoting Yk>rpii8 JnxlB. 

29 C.J. p 143 note 2. 

14. Mo.—State ex rel. Chase v. Cal¬ 
vird, supra, quoting Oorpns Juris. 

29 C.J. p 143 note 3. 

15. Iowa.—Davis v. Hollowell, 260 
N.W. 647, 216 Iowa 1178, certiorari 
denied 54 S.Ct. 876, 290 U.S. 703. 
78 L.Fd. 604. 

16. U.S.—^Frank v. Mangum, Ga., 35 
S.Ct 682, 237 U.S. 399, 69 D.Bd. 969 
—^Htrickson v. Hodges, Wash., 179 
F. 177, 102 CaA. 448. 

17. U.S.—In re Craig, C.C.Kan., 70 
F. 969. 

29 C.J. p 146 note 39. 
la U.S.—^In re Craig, supra. 

29 C.J. p 146 notes 39 Ca]-[d]. 

19, U.S.—^Ex parte Kalne, C.C.N.T., 
14 F.Cas.No.7,697, 3 Blatchf. 1. 
Proceedings for habeas corpus as not 
governed by state laws see supra 
§ 74. 

2a Fla.—Martin v. State, 166 So. 
467, 123 Fla. 143—Ex parte Aulday, 
161 So. 388, 113 Fla. 70—Chase v. 
State, 113 So. 103, 93 Fla. 963, 64 A. 
UR. 271—Ex parte Amos, 112 So. 
289, 93 Fla. 6. 

Mo.—State ex rel. Chase v. Calvird, 
24 S.W.2d 111, 114, 324 Mo. 429, 
quoting Corpus Juris. 

29 C.J. p 148 note 4. 

Informality of proceeding generally 
see supra S 74. 

**irioely formal terms” are unneces¬ 
sary.—^Bx parte Rosier, App.D.C., 133 
F.2d 316, 324. 

Beoord of oonvlctloxL which is un¬ 
lawful and constitutes no legal basis 
for Imprisonment may be sufficient 
basis for Issuing a writ of habeas 
corpus, since no formal application 
for the writ Is required.—Martin v. 
State, 166 So. 467, 128 Fla 143. 

Where letters from prisoners In 
state penitentiary to federal Judge 
are In the nature of very informal 
petitions for habeas corpus, the 
court will decline to issue the writ 
where facts alleged obviously con¬ 
stitute no proper basis therefor, but, 
where letters Indicate possibility of 
probable cause for Judicial inquiry, 
court may appoint attorney to con¬ 


fer with prisoner and prepare for¬ 
mal petition if facts seem to Justify 
it.—Gall V. Brady, D.C.Md.. 39 F. 
Supp. 604, affirmed, C.C.A., Carey v. 
Brady, 126 F.2d 253, certiorari denied 
62 S.Ct. 1306, 316 U.S. 702, 86 UBd. 
1770. 

Child In custody of court 

Habeas corpus writ for custody of 
child was not dismissible because is¬ 
sued on affidavit without regular 
application for writ, where affidavit 
was sufficient to indicate that affiant 
sought to take his grandson from 
custody of child’s mother on ground 
that mother was not proper person 
to care for child, and child was 
brought before court on order and 
was in custody of court.—Vincent v. 
Vincent, 182 S.E. 180, 181 Ga. 356. 
Petition for ‘legal restoration to 
sanity” 

A petition to vacate and set aside 
Judgment and for ’legal restoration 
to sanity'* could be treated only as 
a petition for writ of habeas corpus, 
since there was no provision of law 
authorizing the filing of any such 
petition.—^Ex parte Puter, 106 P.2d 
3, 16 Cal.2d 309. 

21. U.S.—^Holiday v. Johnston, Cal., 
61 S.Ct. 1016, 313 U.S. 342, 550, 85 
L.Ed. 1392—^Ex parte Zimmerman, 
C.C.A.Hawali, 132 F.2d 442—Croc¬ 
kett V. U. S., C.C.A.Cal., 126 F.2d 
647, certiorari denied 62 S.Ct 1306, 
316 U.S. 701, 86 L.Bd. 1770. 

Ariz.—Stuart v. State, 282 P. 276, 
36 Ariz. 28. 

Fla.—State ex rel. Davis v. Hardie, 
146 So. 97. 108 Fla. 133, 437. 
Although application is defective 
in form, the court will rule on it 
where such application is presented 
by one without the assistance of 
counsel.—^Ex parte Tipton, 267 P. 
445, 83 CaLApp. 742. 

Stuproper designation of desired writ 
Although the petitioner sought 
writ of habeas corpus ad prosequen¬ 
dum when he should have sought to 
have the court issue a writ of habeas 
corpus ad testificandum since he de¬ 
sired to be removed from prison to 
the Jurisdiction of the court to testi¬ 
fy in his own behalf, the improper 
designation of the desired writ is 
not fatal where the petition ade¬ 
quately disclosed that appellant 
prayed the Issuance of a writ which 
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would enable him to be present in 
court to testify.—Gilmore v. U. S., 
C.C.A.Okl., 129 F.2d 199. 

22. Ariz.—Stuart v. State, 282 P. 
276, 86 Ariz. 28. 

Petition prepared without attorney 
The criminal court of appeals is 
very liberal in construing habeas 
corpus petitions prepared and filed 
by inmates of state institutions, such 
as penitentiary, without attorneys' 
advice and help, and will draw every 
reasonable inference possible to de¬ 
termine whether such a petition is 
sufficient on its face to Justify hear¬ 
ing on issues raised.—^Ex parte Tolll- 
son, 117 P.2d 649, 73 Okl.Cr. 38. 
Petition addressed to court 
A petition for writ of habeas cor¬ 
pus under statute providing that cir¬ 
cuit Judge shall have same power to 
grant writs of habeas corpus within 
his circuit that district Judge has 
within his district would be con¬ 
strued as addressed to senior circuit 
Judge and not to the court, notwith¬ 
standing recitation of application to 
the court in petition, in view of fact 
that the circuit court of appeals has 
no authority to grant writs except 
in aid of appellate Jurisdiction and 
that no such limitation is imposed on 
circuit Judge.—Sweetney v. Johnston. 
C.C.A.Cal., 121 P.2d 446, certiorari de¬ 
nied 62 S.Ct. 82, 314 U.S. 607, 86 L. 
Ed. 488—^Ex parte Jefferson, CC.A., 
106 F.2d 471. 

Inept use of “record” 

Where petitioner, who was not a 
lawyer, apparently prepared his ap¬ 
plication for a writ of habeas corpus 
himself, allegation that “record" 
showed that prison officials exercised 
unlawful authority by suppressing 
petitioner’s appeal documents could 
not be interpreted. aA referring to 
record of trial court proceedings 
which related only to period ending 
with petitioner's commitment.— 
Cochran v. State of Kansas, 62 S.Ct. 
1068, 816 U.S. 266, 86 L.Ed. 1453, re¬ 
versing Cochran v. Amrlne, 113 P. 
2d 1048, 153 Kan. 777, certiorari 
granted 62 S.Ct 109, 314 U.S. 688, 86 
L.Ed. 474. 

Ooustruotlon against petitioner 
Cl) Petition for habeas corpus, al¬ 
leging that petitioner pleaded guilty, 
and not alleging that he was not 
present in court, will be construed 



39 C. J. S. 


HABEAS C0BBU8 


§ 80 


and the right to habeas corpus and, in a proper case, 
to discharge from custody should not depend on the 
meticulous observance of the rules of pleading.^3 
However, the averments of the petition are not to 
be taken as importing what they do not say,^^ legal 
definiteness and certainty is required,25 and the gen¬ 
eral rules of good pleading, as far as applicable. 


should be observed.^® The petitioner should plead 
what he relies on,27 setting out, for example, an 
ordinance complained of28 fully,^® or, where the 
petitioner has been imprisoned for contempt of 
court for refusing to answer, the questions alleged 
to be improper.® 0 Facts, as distinguished from mere 
conclusions, must be stated.®^ Thus a general aver- 


as alleging that he was present.—Lu- 
ten V. Wimbush, 134 S.B. 87, 162 Ga. 
366. 

(2) Petition for habeas corpus, al¬ 
leging that defendant has paid fine 
and served sentence, suspension of 
which was Illegal in connection with 
further allegation that petitioner 
was put on probation, which was not 
provided for in such sentence, will 
be construed as meaning that peti¬ 
tioner has served sentence under 
alleged probation.—Conley v. Pope, 
131 S.E. 168, 161 Ga. 462. 

23. U.S.—Jung Woon Kay v, Carr, 
C.C.A.Cal., 88 F.2d 297. 

Ala.—^Deaver v. State, 135 So. 604, 
24 Ala.App. 377—^Payne v. Graham, 
102 So. 729, 20 Ala.App. 439—-State 
V. Thurman, 88 So. 61, 17 AIa.App. 
666 . 

f'la.—parte Amos, 112 So. 289, 93 
Fla. 6. 

Ga.—^McDowell v. Gould, 144 S.E. 
206, 166 Ga. 670. 

Teohnloal roles of pleading are not 
applicable.—^Mathews v, Swatts, 84 
S.E. 980, 16 Ga.App. 208—29 C.J. P 
146 note 17. 

Oostody of child 

In habeas corpus between contest¬ 
ants for minor child, strict technical 
pleadings are not required, axjcord- 
Ingly, a petition In habeas corpus by 
maternal grandmother to recover or¬ 
phan Infant, alleging petitioner's 
foreigm appointment as gruardlan, 
was good against demurrer and plea 
in abatement, although not setting 
forth letters of guardianship.—^Mc¬ 
Dowell V. Gould, 144 S.E. 206, 166 
Ga. 670. 

2 ^ X7.S.— 'Eux. parte Zimmerman, C.C. 
A.Hawaii, 132 F.2d 442. 

26. U.S.—Kohl V. Lehlback, N.J., 16 
S.Ct. 304, 160 U.S. 293, 40 L.Ed. 432. 
29 C.J. p 145 note 20. 

Certainty, definiteness, and partic¬ 
ularity generally see the C.J.S. ti¬ 
tle Pleading § 40, also 49 C.J. p 
91 note 32—p 96 note 66. 

Averment In requisition prooeedlng 
held inadequate to warrant inquiry 
into motives of requisition officers or 
the probable consequences of rendi¬ 
tion.—Glass V. Becker, C.C.A.Cal., 25 
F.2d 929. 

IhsnilLclent particularity 

(1) Where petition for writ of ha^ 
beas corpus alleged that petitioner 
was restrained pursuant to a convic¬ 
tion for violation of a state forgery 
statute, that the act under which 


process issued was unconstitutional, 
and that petitioner had already been 
acquitted of the same offense, writ 
was denied for failure of petition to 
disclose sufficient facts.—Singletary 
V. Marett, D.C.S.C., 22 F.Supp. 237. 

(2) A petition that does not show 
that petitioner encroached on area 
assigned to another for taxicab stand 
does not show discrimination invali¬ 
dating ordinance.—^Ex parte Graham, 
269 P. 183, 93 Cal.App. 88. 

(3) A petition which merely states 
that the petitioner was unlawfully 
tried without an attorney to defend 
him and that the court refused to 
appoint an attorney to defend him 
and which is silent with respect to 
the court in which petitioner was 
tried or the crime of which he was 
convicted is insufficient.—^Ex parte 
Miller, 111 P.2d 203, 71 Okl.Cr. 291— 
Ex parte Clement, 110 P.2d 624, 71 
Okl.Or. 246—^Bx parte Gray, 109 P.2d 
613, 71 OkLCr. 123. 

(4) A petition which fails to set 
forth cause of, and authority for, 
alleged detention, and does not state 
facts which show that writ demand¬ 
ed ought to issue, is insufficient.— 
Ex parte Miller, suprcb—^E3x parte 
Clement, supra. 

(5) Petition alleging that petition¬ 
er, charged with murder and plead¬ 
ing guilty to manslaughter, had no 
preliminary hearing on the charge of 
manslaughter is insufficient in the 
absence of allegations that he had no 
preliminary hearing on . the murder 
charge, did not waive such hearing, 
and moved to quash because he had 
no hearing.—^Ex parte Scott, 36 P.2d 
302, 66 Okl.Cr. 206. 

(6) Mere conclusions as Inade¬ 
quate see infra note 81. 

26. Mo.—State v. Dobson, 36 S.W. 

238, 186 Mo. 1. 

29 C.J. p 144 note 15 [6]. 

Neoessazy allegatioiui 

(1) Failure of the indictment to 
lay venue is not ground for dis¬ 
charging defendant on habeas cor- 
pus where he does not allege that 
the offense did not occur in the dis¬ 
trict where he was convicted.— 
Campbell v. Aderhold, C.C.A.Ga., 67 
F.2d 246. 

(2) A petition for writ of habeas 
corpus on ground that petitioner was 
sentenced to penitentiary after Jury 
trial without verdict of his grullt of 
offense charged did not state a prima 
facie case, where allegations thereof 
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showed that he was detained under 
judgments of court of competent 
Jurisdiction, having Jurisdiction over 
such offense as well as his person, 
and failed to show that he did not 
plead guilty.—Fisher v. Johnston, C. 
C.A.Cal., 95 F.2d 36. 

27. Bad faith 

Where petition for habeas corpus 
to obtain release from custody under 
warrant of extradition issued by 
governor of Kansas at request of 
governor of West Virginia was silent 
with respect to petitioner's conten¬ 
tion that West Virgrinia was guilty 
of bad faith In its dealings with peti¬ 
tioner prior to making of request for 
extradition, petitioner could not suc¬ 
cessfully claim that he was entitled 
to release from custody on such 
grounds.—^Person v. Morrow, C.C.A. 
Kan., 108 F.2d 838. 

Objection to ordlnaiLce, first stated 
in habeas corpus petitioner's closing 
brief, need not be discussed.—^Ex 
parte Graham, 269 P. 183, 93 Cal. 
App. 88. 

Negativing or avoiding ground of 
imprisonment see infra subdivi¬ 
sion c (2) of this section. 

28. Cal.—^Ex parte Henderson, 23 P. 
2d 780, 133 Cal.App. 191. 

29 C.J. p 144 note 16 [e]. 

29. CaL—^Ex parte Jackson, 92 P.2d 
951, 33 Cal.App.2d 724. 

30. Cal.—Ex parte Hickey, 39 P.2d 
869, 3 Cal.App.2d 502. 

31. U.S.—Quagon v. Biddle, C.C.A. 
Kan., 5 F.2d 608. 

Arlz.—State v. Superior Court of 
Arizona In and for Pinal County, 
216 P. 538, 25 Arlz. 226. 

N.D.—State v. Lee, 206 N.W. 417, 63 
N.D. 427. 

Tex.—^Ex parte Day, 66 S.W.2d 695, 
second case, 125 Tex.Cr. 9. 

29 C.J. p 145 note 19. 

Necessary allegations in particular 
matters see Infra subdivision c (2) 
of this section. 

Conclusions of law in lieu of facts 
generally see the C.J.S. title Plead¬ 
ing S 14, also 49 C.J. p 46 notes 9, 
10 . 

In view of coUataral nature of ha¬ 
beas corpus proceedings, facts, as 
distinguished from mere legal con¬ 
clusions, must be alleged by the rela¬ 
tor to negative the legal force and 
effect of the Judicial record he has 
pleaded, including the presumptions 
of validity and regularity which the 
terms thereof invoke.—Alexander v. 
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merit that the petitioner is restrained in violation of 
the constitution and laws of the United States, or 
that he is illegally imprisoned without due process 
of law,32 a mere allegation of unlawful restraint,33 
restraint without due process of law,34 former jeop¬ 
ardy,®® lack of jurisdiction of the trial court,®® dom¬ 
ination of the trial by a mob,®^ denial of the right 
to have compulsory process for obtaining witness¬ 
es,®® counsel’s withdrawal from case during the 
trial,®® lack of proper evidence of guilt,^® a defec¬ 


tive, and therefore unlawful, sentence,4l double pen- 
alty,42 credits due for good behavior,43 or, in a pro¬ 
ceeding for deportation or exclusion of an alien, a 
denial of a fair hearing by the immigration offi- 
cers,44 without a statement of specific facts in sup¬ 
port of the legal conclusion is insufficient. 

A petition which fails to state facts which, if true, 
warrant a discharge of the petitioner from custo- 
dy4® or, in a proceeding to obtain the custody of a 


O’Grady. 2S0 N.W. 718, 137 Neb. 646. 
certiorari denied 61 S.Ct 59, 311 U.S. 
682, 86 L..Ed. 439. 

mtlmate fact dlstingtilBlLed from 
oouclnsloiL 

Where prisoner’s petition for writ 
of habeas corpus was based on theo¬ 
ry that prisoner's sentences were 
concurrent and had, therefore, ex¬ 
pired. allegration In such petition 
that "In each case the Court directed 
that, the sentence was to take effect 
from and including^ the date upon 
which It was imposed" was an alle- 
gratlon of ultimate fact rather than 
mere conclusion of pleader, since 
quoted portion might have been lan- 
rruage used by judge.—Downey v. XJ. 
S.. 91 F.2d 223, 67 App.D.C. 192. 

32. U.S.—^Marslln v. Schmucker, C. 
C.A.Va.. 89 F.2d 766. 

29 C.J. p 147 notes 46, 46, p 143 note 
IS [e]. 

33. U.S.—O'Connell ex rel. Kwong 
Han Foo v. Ward, C.C.A.Mass., 126 
F.2d 615, affirming, D.C., 38 F. 
Supp. 689. 

Okl.—In re Wright, Cr., 132 P.2d 361. 

But, in condemnation of a petition 
as unnecessarily prolix, it has been 
-'aid, "Speaking generally, such a pe¬ 
tition should contain. In substance, 
merely that the petitioner Is unlaw¬ 
fully restrained of his liberty. The 
pleading of evidentiary matter . 
should not be Inserted."—^People v. 
Adams, 264 P. 1090, 83 Colo. 321. 

StatemesLt of facts Bhowlng at 
least pxlma fade ease of false or 
unlawful Imprisonment must be pre¬ 
sented to the court; general asser¬ 
tions of unlawfulness are insuffi¬ 
cient.—State V. Superior Court of 
Arizona, within and for Pinal Coun¬ 
ty, 229 P. 96, 26 Arlz. 684. 

AUegatloxL that petitioner had paid 
due and served sentence, and that 
imprisonment was illegal, stated a 
mere conclusion, and did not state 
facts sufficient to authorize the writ. 
—Commonwealth ex rel. Meredith v. 
Smith, 118 S.W.2d 638, 274 Hy. 202. 
Pallnre to allege date of oommltment 
Petition alleging that petitioner 
had served full statutory time for 
arson, but not alleging date of com¬ 
mitment, was Insufficient—^Bailey v. 
Hollowell. 229 N.W. 189, 209 Iowa 
729. 


Failure to show terms of parole 

A petition alleging only that state 
authorities had no legal right to re¬ 
voke petitioner’s parole because of 
his marriage without consent of such 
authorities, and that petitioner was 
of opinion that he had been Issued 
a pardon Instead of a parole, with¬ 
out a showing of terms of the pa¬ 
role, was not sufficient to entitle 
petitioner to a writ of habeas cor¬ 
pus.—Ex parte Barrett, Okl.Cr., 132 
P.2d 657. 

34. U.S.—^Fleenor v. Hammond, C. 
GAKy., 116 F.2d 982, 132 AL.R. 
1241, reversing, D.C., 28 F.Supp. 
625. 

35. Cal.—^Ex parte Swanson, 117 P. 
2d 29. 46 Cal.App.2d 814. 

36. U.S.—Osborne v. Johnston, C.C. 
ACal., 120 P.2d 947—Quagon v. 
Biddle, GC-AKan., 5 P.2d 608. 

Arlz.—State v. Superior Court of 
Arizona In and for Pinal County, 
215 P. 638. 26 Arlz. 226. 

29 C.J. p 145 note 19 [a] (3). 

37. U.S.—Johnson v. Mlddlebrooks, 
GGAGa., 21 F.2d 964. 

29 C.J. p 147 note 46 [a] (2). 

38. Failure to show request for 
compulsory process.—Osborne v. 
Johnston, GGACal., 120 P.2d 947. 

39. ZU absence of allegation that 
oouzt’s consent to withdrawal was 
obtained by defendant's attorney or 
any suggestion that the trial court 
was advised of the alleged withdraw¬ 
al, the allegation that counsel with¬ 
drew while the Jury were considering 
the case Is a conclusion of law, rath¬ 
er than an ultimate fact, and with¬ 
out more does not raise a factual 
issue.—^Loworn v. Johnston, C.C.A 
Cal., 118 F.2d 704, certiorari denied 
62 act. 92, 814 U.S. 607, 86 L.Ed. 488. 
4a U.S. — Collins V. McDonald, Cal., 

42 act. 326, 268 U.S. 416, 66 L.Ed. 
692. 

Okl.—^Ex parte Watson, 260 P. 787, 
38 Okl.Cr. 268. 

29 C.J. p 145 notes 19 fa] (1) (6). 
Confession allegedly under duress 
An allegation of the petition that 
there was no evidence of guilt other 
than petitioner’s confession given un¬ 
der duress at the Instance of his 
superior officer, whereby he was com¬ 
pelled to become a witness against 
himself, In violation of the constltu- 
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tlon, was only a conclusion of the 
pleader, when unsupported by any 
reference to the record.—Collins v. 
McDonald, Cal.. 42 S.Ct. 326, 258 U.S. 
416, 66 L.Ed. 692. 

41. Kan.—^Kesslnger v. Amrlne. 117 
P.2d 565, 154 Kan. 207. 

42. U.S.—Cronin v. Ennis, GC.A 
Neb., 11 P.2d 237. 

43. Cal.—Ex parte Bogden, 222 P. 
363, 193 Cal. 21. 

29 C.J. p 145 note 19 [a] (2). 

Credit allowance by prison board 
A convict Is not entitled to dis¬ 
charge on habeas corpus on ground 
that term has expired by reason of 
credits earned, where petition does 
not show that board of pi Ison direc¬ 
tors allowed credits.—Ex parte Dan¬ 
iels, 288 P. 1109, 106 CaLApp. 43— 
Ex parte Plantanldo, 205 P. 17, 56 
Cal.App. 269—29 GJ. p 144 note 14 
[a], 

44. U.S.—^Hom Moon Ong v. Nagle, 
C.C.A, 32 F.2d 470—^Bx parte Tom 
Woo Chun, D.GCal.. 29 P.2d 760. 

Allens In custody for deportation and 
exclusion generally see supra $30. 

46. U.S.—Osborne v. Johnston, C.C. 
ACal., 120 F.2d 947—Scott v. U. S., 
GGAOkL, 115 P.2d 137, certiorari 
denied 61 S.Ct. 449, 312 U.S. 678, 85 
L.Ed. 1117—Wilson v. Aderhold, C. 
GAGa., 84 F.2d 806—U. S. ex rel. 
Lee Fook Chew v- McNeil, C.C.A 
Pa., 69 F.2d 107. 

Ala.—^Ex parte Harper, 112 So. 96, 
22 Ala.App. 60. 

Arlz.—Stuart v. State, 282 P. 276, 36 
Arlz. 28—State v. Superior Court 
of Arizona in and for Pinal Coun¬ 
ty, 216 P. 538, 25 Arlz. 226. 

Fla—State ex rel. Hamilton v. Mayo, 
167 So. 34, 123 Fla 491—Ex parte 
Aulday, 161 So. 388, 113 Fla 70— 
State ex rel. Davis v. Hardle, 146 
So. 97. 108 Fla 133. 

Ky.—Commonwealth v. Gresham, 244 
S.W. 66, 196 Ky. 27. 

Ohio.—^Ex parte Poplnoch, 136 N.E. 

823, 104 Ohio St. 612. 

Okl.—^Ex parte Pennequine, 280 P. 
427, 138 Okl. 63—^Ex parte Linam, 
109 P.2d 888, 71 Okl.Cr. 166—Ex 
parte Whitson, 104 P.2d 980, 70 
Okl,Cr. 79—^Ex parte Denton, 101 
P.2d 276, 69 Okl.Cr. 204—Ex parte 
Davis, 95 P.2d 915, 68 Okl.Cr. 29— 
Ex parte. Newman, 94 P.2d 556, 
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minor child, which fails to show a right to such cus¬ 
tody,^® is insufficient. This is likewise true where 
the facts alleged are conflicting.^7 

What the petitioner knows must be stated on 
"knowledge,^® and averments made on information 
and belief must state the source of the informa¬ 
tion and the ground for the belief.^® 

The petition should conclude with a prayer for 
the writ.®® 

In determining the sufficiency of a petition, the 
court will assume that the facts alleged are true.®^ 
The court will disregard irrelevant®^ or immateri¬ 
al®® allegations. 


If the writ is issued, the fact that the petition 
was insufficient does not affect the jurisdiction of 
the court to grant relief.®^ 

(2) Particular Allegations 
In addition to averments as to persons and place, 
the illegality of the restraint in question must be made 
to appear. 

As a general rule the petition should state that 
applicant or person on whose behalf the application 
is made, naming him, is restrained of his liberty,®® 
and give the name of the officer or person by whom 
he is restrained,®® or a sufficient description of him, 
if his name is unknown.®*^ The nature of the re¬ 
straint,®® the locality or place thereof,®® its cause,®® 


67 Okl.Cr, 401—Ex parte Davis, 91 
P.2d 799. 66 Okl.Cr. 271—^Ex parte 
West, 71 P.2d 129, 62 Okl.Cr. 260— 
Johnson v. State, 46 P.2d 964, 67 
Okl.Cr. 220—Ex parte Pruitt, 288 
P. 351, 46 OkLCr. 273—Ex parte 
Maddox, 252 P. 854, 36 OkLCr. 105 
—Ex parte Etheridge, 233 P. 776, 
29 OkLCr. 323—^Ex parte MlUer, 
225 P. 184, 27 Okl.Cr. 96. 

Utah.—^Bagley v. Young, 134 P.2d 
1098. 

29 C.J. p 144 note 14, p 147 note 49. 

Federal statute, providing that the 
writ must he awarded ''unless It ap¬ 
pears from the petition Itself that 
the party Is not entitled thereto,” Is 
merely declaratory of the common- 
law practice in this respect.—Ex 
parte Kearney, D.C., 7 Wheat. 88, 6 
UEd. 391—In re Haskell, C.C.Ohlo, 
52 P. 796. 

Sufficiency or Insufficiency of peti¬ 
tion as ground for granting or 
denying writ see Infra 8 82. 

Petitioii held tnsuillolent 

(1) Where no question Is raised 
as to the validity of one Judgment 
by the petitioner, alleging that he is 
being held to satisfy two Judgments, 
the petition Is insufficient—Ex parte 
Tuvell, 256 S.W. 463, 301 Mo. 261. 

(2) Unlawful restraint on a life 
sentence on pleading guilty, as al¬ 
leged In the petition. Is Insufficient 
to raise question with respect to 
right to habeas corpus.—^Ex parte 
Gardner. 14 P.2d 288, 64 Okl.Cr. 67. 

(3) Reviewing court will not take 
Jurisdiction of application for habeas 
corpus for release from constable's 
custody where complaint on which 
^pllcant was arrested was filed on 
^y after application for habeas cor¬ 
pus was dated and sworn to.—^Ex 
parte Day. 66 S.W.2d 695, second 
case. 125 Tex.Cr. 9. 

Petltlou held snffloleint to permit tn- 
qulry 

Where petition for habeas corpus, 
filed May 19, 1942, alleged that peti¬ 
tioner was sentenced on Oct. 20, 1986, 
to se^e five years In prison and that 
his term bad expired, and unverified 


motion to dismiss alleged that peti¬ 
tioner's term of Imprisonment had 
not expired but did not allege facts 
to sustain such allegation, on the 
record petitioner should have been 
permitted to ofCer proof to establish 
averments of petition, and dismissal 
of petition on ground that it failed to 
state sufficient grrounds for issuance 
of writ was Improper.—Lewis v. 
King, C.C.A.MO., 133 F.2d 196. 

petition, was held BUfiLcient for 
mandamus, although Insufficient for 
writ of habeas corpus, where the 
petitioner alleged that he had en¬ 
tered plea of guilty, pursuant to an 
arrangement with the district attor¬ 
ney by the terms of which he was to 
be admitted to probation and to be 
used as a witness against another 
person charged with the same of¬ 
fense, but that the Judge, In Impos¬ 
ing sentence, ignored the arrange¬ 
ment and refused to permit the peti¬ 
tioner to file a petition setting forth 
the facts and aaking that sentence 
be set aside and that the petitioner 
be allowed to withdraw his plea of 
guilty.—Mangurau v. McClintoc, C. 
GA.W.Va., 43 r.2d 290. 

46. Ga.—Jackson v. Anglin, 22 S.E. 
2d 151. 

PatltloiL held sufflolent 
Petition for writ which furnished 
the probate court and the other par¬ 
ty all the Information necessary 
properly to determine the custody 
and control of petitioner's son was 
sufficient to invoke Jurisdiction of 
probate court.—^Payne v. Graham, 
102 So. 729, 20 Ala.App. 439. 

47. U.S.—^Siaher v. Johnston, C.C.A 
Cal., 95 F.2d 36. 

48. U.S.—U. S. V. Uhl, D.aN.T., 262 
F. 632. 

Allegation held Insufilolent 

Where commitment reciting Judg¬ 
ment and containing purported copy 
thereof shows that the petitioner 
pleaded guilty, his allegation on In¬ 
formation and belief that he did not 
plead guilty Is Inadequate since, of 
all persons, he should know whether 
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or not he pleaded guilty.—Silvers v. 
White. 8 Alaska 284. 

49. U.S.—U. S. V. Uhl, D.C.N.T., 262 
F. 532. 

Knowledge or information of affiant 
generally see Affidavits 5 26. 

50. Ga.—Jones v. Hill. 87 S.E. 766, 
17 Ga.App. 151. 

51. Bn a.—Skipper v. Schumacher, 
169 So. 58, 124 Fla. 384, appeal dis¬ 
missed and certiorari denied 67 
S.Ct. 39, 299 U.S. 607, 81 L.Bd. 376. 

52. U.S.—Stephenson v. Daly, D.C. 
Ind., 1 F.Supp. 865. 

Good defense 

Where the question Involved In a 
habeas corpus proceeding Is one of 
Jurisdiction, an allegation, which 
might have been a good defense If 
true but which has no bearing on 
the question of Jurisdiction, does not 
allege a ground for the Issuance of 
the writ.—Osborne v. Johnston, C. 
C.ACal., 120 F.2d 947. 

53. Or.—^La Jesse v. Hurlburt, 260 
P. 233, 122 Or. $80. 

54. Mo.—State ex rel. Chase v. Cal- 
vird, 24 S.W.2d 111, 114, 824 Mo. 
429, quoting Corpus Juris. 

29 C.J. p 143 note 5. 

Insufficiency of petition as ground 
for refusal to issue writ see infra 
5 82. 

55. U.S.—^Ex parte Rosier, App.D.C., 
133 F.2d 816. 

Pa.—Commonwealth v. Cooper, 121 
A. 602, 277 Pa. 554. 

29 C.J. p 143 note 6. 

56. U.S.—^Ex parte Rosier, App.D. 
C., 183 F.2d 816. 

Puerto Rico.—^Ex parte Nazarlo, 8 
Puerto Rico 438. 

57. Puerto Rico.—^Ex parte Nazario, 
supra. 

6& Ga.—Jones v. Hill, 87 S.E. 755, 
17 Ga.App. 151. 

Mo.—State v. Dobson, 86 S.W. 288, 
185 Mo. 1. 

69. U.S.—^Ex parte Rosier, App.D.G., 
133 F.2d 816. 

29 C.J. p 143 note 10. 

60. Ga.—Jones v. Hill, 87 S.E. 755, 
17 Ga.App. 151. 
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and its illegality®^ must be made to appear. The posed authority therefor, and the grounds relied on 
necessary allegations in any particular case depend to render such restraint illegal.®^ 
primarily on the nature of the restraint, the sup- 


61. U.S.—Ex parte Boater, App.D.C.. 

133 F.2d 316. 

Arlz.—State v. Superior Court of 

Arizona, within and for Pinal 

County, 229 F. 96, 26 Arlz. 584. 
Cal.—Ex parte Patton, 174 P. 655, 

178 Cal. 629. 

29 C.J. p 143 note 12. 

Stsktatory limitation to qneatloxi of 
Jnrladlotlon 

(1) Under a statute providing: that 
no court or judge shall Inquire into 
the legality of any judgment or proc¬ 
ess by which a person Is in custody 
on any process Issued on any final 
judgment of a court of competent 
jurisdiction, where a petition for ha¬ 
beas corpus for release from custody 
under death sentence does not show 
that court rendering the sentence 
lacked jurisdiction of the person and 
subject matter, the petition is Im¬ 
proper as a collateral attack on the 
judgment.—Swain v. Dowd, 18 N.E.2d 
928, 215 Ind. 256. 

(2) Under a statute providing that 
no court or judge shall inquire into 
the legality of any judgment or proc¬ 
ess by which a person is in custody 
where a warrant or commitment has 
Issued from a court of competent 
jurisdiction on an Indictment or in¬ 
formation, a petition for a writ of 
habeas corpus Is insufilclent where 
the verdict Is valid and the judgment 
Is not void but, at most, irregular. 
—^Ex parte Brewer, Okl.Cr., 129 F.2d 
199. 

(3) Likewise, under a statute pro¬ 
viding that no person shall be en¬ 
titled to prosecute a writ of habeas 
corpus who has been committed or 
detained by virtue of the final judg¬ 
ment or order of any competent 
tribunal of civil or criminal juris¬ 
diction or by virtue of any execu¬ 
tion Issued on such order or judg¬ 
ment, where the petition shows on 
Its face that the court pronouncing 
sentence had jurisdiction of the per¬ 
son of accused and of the subject 
matter, the petition is insufficient. 
—^Bushman v. State ex reL Penzer, 
2 N.W.2d 862, 240 Wis. 184. 

(4) Habeas corpus as collateral 
attack on judgrment under which 
prisoner is held see supra 5 26. 

BestzictioiL to record 

(1) A petition for habeas corpus 
by one convicted of the violation of a 
city ordln^ce cannot allege matters 
outside of the record to show the in¬ 
validity of the Judgment, if it is 
regular on its fkce.—^Ex parte Lane, 
67 So. 727, 12.Ala.App. 232. 

(2) 'An allegation in a petition for 
habeas corpus that petitioner at the 
time he was sentenced was a soldier 
in the uhlted States army in time of 


war does not entitle petitioner to dis¬ 
charge, even if the court had no ju¬ 
risdiction over soldier at that time, 
In absence of any showing in the 
record on which the judgment was 
rendered of that fact—^Ex parte 
Koester, 206 P. 116, 66 Cal.App. 621. 
Bight to probation or parole 

(1) Allegations of petition held 
sufficient to show abuse of discretion 
In forfeiting prisoner’s credit for 
good behavior.—^People ex rel. Day 
V. Lewis, 34 N.’EM 712, 376 Ill. 509. 

(2) Allegations of petition held in¬ 
sufficient to show a right to proba¬ 
tion or parole. 

U.S.—^In re Edwards, C.C.AM 0 ., 106 
F.2d 637. 

Cal.—^Ex parte Trainor, 43 P.2d 579, 
5 Cal.App.2d 593. 

(3) Paragraph of petition for writ 
of habeas corpus, which was based 
on the '’Good Time Law” of 1883, 
was properly quashed in view of the 
repeal of such law by the criminal 
code.—^Dowd V. Johnston, Ind., 47 N. 

E. 2d 976. 

Particular allegations held snfflclent 
to show 

(1) Conviction of crime while In¬ 
sane without assistance of counsel, 
or competence to waive such counsel, 
by judge with knowledge of prison¬ 
er’s insanity.—^Hall v. Johnston, C. 
C.A.Cal., 91 F.2d 363. 

(2) Denial of counsel’s assistance 
notwithstanding request to court.— 
Levine v. Hudspeth, C.C.AE:an., 102 

F. 2d 691. 

(3) Domination of trial by mob.— 
Downer v. Dunaway, C.C.AGa., 53 F. 
2d 586, conformed to, D.C., 1 F.Supp. 
1001. 

Partloiilar allegatloiui held Insnfil- 
dent to show 

(1) Conviction of crime while in¬ 
sane without assistance of counsel, 
or competence to waive such counsel, 
where insanity Is not disclosed to be 
of such a character as to render the 
petitioner unable to determine his le¬ 
gal rights because of It.—^Ex parte 
Hall, D.C.Cal., 31 F.Supp. 673. 

(2) Excess or lack of jurisdiction 
where It Is not shown that It was 
suggested to the trial judge, or known 
to him, that proceedings should be 
transferred to the juvenile court.— 
Ex parte Gutierrez, 36 P.2d 712, 1 Cal. 
App.2d 281—^Bx parte Downs, 273 P. 
143, 95 CaLApp. 571. 

Fetltloii to define sentence 

(1) A petition to define the time 
during which the petitioner would be 
required to serve in prison cannot be 
considered as a petition for a writ of 
habeas corpus because there is no 
contention that the petitioner is un¬ 
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lawfully deprived of his liberty.— 
Herring v. State, 181 So. 892, 182 Fla. 
658. 

(2) Illegality of restraint generally 
see supra S§ 13-16. 

Petition held snfflolent to show 
prlma fade right to writ.—Masters 
V. Cobb, 149 So. 337, 111 Fla. 267. 

m Alabama a petition for habeas 
corpus is not defective or demurrable 
because It falls to allege that the pe¬ 
titioner or other person Is Illegally 
restrained of his liberty.—^Payne v. 
Graham, 102 So. 729, 20 AlaApp. 439 
—29 C.J. p 143 note 12 [c]. 

62 . U.S.—U. S. V. Ju Toy, 25 S.Ct. 

644, 198 U.S. 253. 49 L.Ed. 1040. 

29 C.J. p 143 note 13. 

'Tn short, it [the petition] should 
show on Its face, upon the assump¬ 
tion of the truth of the facts alleged, 
as if being tested on demurrer, that 
the petitioner Is entitled to discharge 
from the Imprisonment or restraint 
described.”—^Ex parte Hosier, App.D. 
a, 133 F.2d 316, 324. 

”An application for writ of habeas 
corpus must at least make prlma fa¬ 
cie showing that the applicant’s con¬ 
finement is unlawful.”—^Ex parte Ll- 
nam, 109 P.2d 838, 839, 71 Okl.Cr. 
155. 

Petition must state paztlonlare In 
which imprisonment is lllegaL—^Mel- 
lor V. Hlnkley, 194 N.T.S. 732, 201 
App.Dlv. 619, 39 N.Y.Cr. 534. 

To prevent Improvident Issuance 
of writ, the statute relating to ha¬ 
beas corpus requires the grounds of 
Illegality of imprisonment to be stat¬ 
ed so that, in the first Instance, the 
sufficiency of the petition may be 
challenged by a motion to quash or 
by demurrer.—State v. Flynn, 193 
N.W. 651, 180 Wis. 656. 

ITnder federal statute, an applica¬ 
tion for the writ of habeas corpus 
must set forth the facts concerning 
the detention of the party restrained. 
In whose custody he is detained, and 
by virtue of what claim or authority. 
If known.—^Ex parte Cuddy, Fla.„ 
9 S.Ct. 703, 131 U.S. 280, 33 L.Ed. 154. 
Constitutional questions 

(1) Deprivation of rights guaran¬ 

teed by the federal Constitution is 
sufficiently charged by allegations 
that the imprisonment resulted from 
perjured testimony, knowingly used 
by the state authorities to obtain 
conviction, and from the deliberate 
suppression by the same authorities 
of evidence favorable to defendant— 
Pyle V. State of Elansas, Kan., 68 
S.Ct 177, 317 U.S. 213, 87 L.Bd. - 

(2) Issue as to constitutional va¬ 
lidity of a judgment of conviction is- 
sufficiently raised by allegations lx)> 
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In the federal courts, as in other federal cases, 
the petition must contain averments of facts show¬ 
ing that the case is one of which the federal courts 
have jurisdiction.®3 Whether or not a petition for 


a writ of habeas corpus addressed to a federal court 
is properly drawn and what allegations it must con¬ 
tain are questions for that court alone to deter¬ 
mine.®^ 


a petition that a plea of guilty had 
heen Induced by threats and false 
statements on the part of govern¬ 
ment ofllcers who had the petitioner 
In custody and that on entering plea 
of guilty the petitioner had been de¬ 
nied benefit of counsel.—Wells v. 
TJ. S.. Tex., 63 S.CL 682, 318 U.S. 
S67, 87 L.Hd. - 

(3) A denial of the **due process 
of law” guaranteed by the federal 
Constitution Is sufficiently shown by 
allegations that the petitioner had 
been denied any real notice of the 
true nature of the charge against 
him, that because of the deception of 
the state authorities he had pleaded 
guilty, that his recLuest for the as¬ 
sistance of counsel had been denied 
by the court, and that he had been 
rushed to the penitentiary where his 
Ignorance, confinement, and poverty 
had precluded the possibility of se¬ 
curing counsel to challenge the pro¬ 
cedure by regular processes of ap¬ 
peal.—Smith V. 0*Grady, Neb., 61 

S.Ct. 672, 312 U.S. 329, 85 KEd. 859. 

(4) Since right to Immunity 
ag^nst being placed twice in Jeopar¬ 
dy for the same offence, as guaran¬ 
teed by the federal Constitution, is 
a personal right and may be waived 
by accused, a petition for habeas cor¬ 
pus is Insufficient that does not al¬ 
lege that the petitioner asserted his 
guaranty In any manner.—^McGinley 

V. Huspeth, C.C.A.Kan., 120 F.2d 623. 

(6) For other cases with respect to 

constitutionality see 29 C.J. p 143 
note 13 [e]. 

Court or Judge to whom appUcatloii 
should be made 

(1) Petition should allege previous 
filing In district court as required by 
rules of appellate court.—^Ex parte 
Nolan, 233 P. 787, 29 Okl,Cr. 340. 

(2) A petition for a writ of habeas 
corpus, averring that there was no 
Judge residing In county of pai ties’ 
residence qualified to hear cause and 
that the Judge to whom the petition 
was addressed was most convenient 
in point of distance to the petitioner, 
showed on Its face that such Judge 
had Jurisdiction, under the statute 
applicable, to Issue the writ.—Go¬ 
forth V. State ex rel. Goforth, 144 S. 

W. 2d 739, 176 Tenn. 489. 

(3) For other cases with respect 
to' court or Judge to whom applica¬ 
tion should be made see 29 C.J. p 
143 note 13 [h]. 

- (4) Court or Judge to whom ap¬ 
plication should be made generally 
see supra S 78. 

Tsdenil removal 

(1) Habeas corpus petition was 


i sufficient to entitle petitioner to show 
absence of connection with alleged 
scheme to defraud.—Jeffries v. Lll- 
lard, C.C.A.Tenn., 27 F.2d 230. 

(2) Petition held insufficient to 
show that order for removal, under 
which accused was held, was made 
prior to hearing before commission¬ 
er.—Sawyer v. U. S., C.C.AFla., 4 F. 
2d 385. 

(3) Federal removal generally see 
supra 8 40. 

Bight to release 

(1) Where one given an indeter¬ 
minate sentence petitions for habeas 
corpus after expiration of the mini¬ 
mum sentence but fails to allege that 
the prison commission has fixed cer^ 
tain rules, as authorized by statute, 
by which he might complete his term 
outside the penitentiary or that he 
has complied with such rules, the pe¬ 
tition does not state a cause of ac¬ 
tion, and should be dismissed on mo¬ 
tion.—Beddlngfield v. Solomon, 120 

S. E. 111, 166 Ga. 799. 

(2) Where It Is within discretion 
of governor to disregard good con¬ 
duct, Industry, and evidence of gen¬ 
eral reformation, a petition for ha¬ 
beas corpus by prisoner claiming to 
be entitled to release because of de¬ 
ductions from sentence for good con¬ 
duct is fatally defective in not alleg¬ 
ing restraint contrary to some parole, 
pardon, release, or discharge Issued 
by governor.—Fehl v. Lewis, 64 P.2d 
648, 155 Or. 499. 

(3) Allegations held Insufficient to 
show right to probation or parole see 
supra note 61. 

(4) For other cases with respect to 
Judgment, sentence, or mittimus see 
29 C.J. p 143 note 13 [b]. 

(6) Judgment, sentence, or order 
generally see supra § 26. 

Allens In cnsfeody for deportation and 
exclusion 

(1) Petition held insufficient—^Ex 
parte Jew You On, D.C.Cal., 16 F.2d 
153. 

(2) For other cases with respect to 
deportation or exclusion of aliens see 
29 C.J. p 143 note 13 [g]. 

(3) Aliens In custody for deporta¬ 
tion and exclusion generally see su¬ 
pra 8 30. 

Infants 

01) Proceeding by habeas corpus 
to modify separation decree as to 
child was Improper without allegar 
tlon respecting best Interests of 
child.—Backhaut v. Backhaut, 252 N. 

T. S. 843, 234 App.Dlv. 711. 

(2) A. petition for habeas corpus, 
filed by minor child’s paternal grand¬ 
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mother against mother after death of 
father, which did not allege that 
mother was an unfit person to have 
the custody, should have been dis¬ 
missed on general demurrer.—Glrt- 
man v. Girtman, 11 S.R2d 782, 191 
Ga. 173. 

(3) As against the contention that 
a deed giving a child to Its grand¬ 
father was binding on all persons 
concerned in the absence of an action 
brought to cancel the deed by a prop¬ 
er legal proceeding, allegations In a 
proceeding to regain the custody of 
the child that the mother was 
coerced into signing the deed were 
sufficient to attack Its validity.— 
Watson V. Watson, 132 S.E. 39. 134 
S.C. 147. 

(4) A petition for habeas corpus 
for the custody of a child, alleging 
that applicants are parents of the 
child, should have alleged place and 
time of child’s birth. Including name 
of city, as well as name of hospital, 
where intervener, asserting his own 
parentage of the child, Interposed 
special exception for absence of such 
allegations.~Conyer v. Burckhalter, 
Tex.Clv.App., 275 S.W. 606, error dis¬ 
missed Burckhalter v. Conyer, Com. 
App., 7 S.W.2d 73. 

(5) For other cases with respect 
to the custody of Infants see 29 C. 
J. p 143 note 13 [J]. 

(6) Betentlon of infants generally 
see supra 88 41-47. 

Ihsane persons 

(1) A petition alleging that peti¬ 
tioner was restrained of his liberty, 
describing the person detaining him 
and the place of the detention and 
asserting illegality of the restraint 
by alleging that the petitioner was 
at the time of the filing of the peti¬ 
tion of sound mind and that his 
original criminal sentence had ex¬ 
pired, was sufficient—^Bx parte Ro¬ 
sier, App.D.C., 133 F.2d 316. 

(2) For other cases with respect 
to insanity see 29 C.J. p 143 note 13 
[ 1 ]. 

(3) Detention of Insane persons 
generally see supra 8 48. 

63. U.S.—In re Burma, Neb., 10 S. 
Ct 850. 136 U.S. 586. 34 L.Ed. 1600. 

29 C.J. p 147 note 44, p 130 note 1 
[b] and [c]. 

Federal Jurisdiction In habeas ooiv 
pus see supra 88 62-69. 
Jurisdictional averments In record 
generally see Federal Courts 88 74- 
82. 

64. U.S.—Ex paxte Hull. Mich., 61 S. 
Ct 640, 312 U.S. 646, 86 L.Ed. 1034, 
rehearing denied 61 S.Ct 823, 312 

U.S. 716, 85 UEd. 1146. . 
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Negativing or avoiding ground of imprisonment 
Where imprisonment on a specified ground is set up, 
such gpround must be negatived or avoided by alle¬ 
gations in the petition,®® and statutory provisions 
sometimes require the petition to negative the ex¬ 
istence of other grounds which might justify the 
imprisonment or bar the writ®® 

Prior application. Where a prior application for 
a writ of habeas corpus has been made, that fact, 
in certain jurisdictions, must be stated in the ap- 
plication.®^ If so required by statute, the petition 
must allege that the legality of-the imprisonment or 
restraint has not been adjudged on a prior proceed¬ 
ing for habeas corpus®® or, if the writ was refused, 
the petition must allege the reasons for the refusal 
or for the failure to make such allegation.®® 

Petition for habeas corpus ad prosequendum need 


not allege that the time fixed by statute within 
which the prisoner may be tried has not expired.^®' 

(3) Allegations or Exhibits Regarding Proc¬ 
ess or Proceedings Attacked 

A copy of the warrant, order, or process by which the 
petitioner is restrained, or a copy of the record of the 
proceedings attacked, must generally be attached to the 
petition, or the essential parts set out therein. 

A copy of the warrant, order, or process by virtue 
of which the petitioner is restrained of his liberty, 
or a copy of the record of the proceedings attacked, 
must generally be attached to the petition, or the 
essential parts thereof set out therein*^! unless a le¬ 
gal excuse for the omission is shown,^2 as where it 
sufficiently appears that respondent holds no war¬ 
rant or order for the detention.73 The court, how¬ 
ever, may regard the omission as immaterial,and 
the petitioner’s failure to comply with a statutory 


65. U.S.—-Hines v. Mlkell. S.O., 259 
F. 28. 170 C.C.A. 28. certiorari de¬ 
nied 39 act 494. 250 U.S. 646. 63 
L..B<L 1187. 

29 CJ. p 144 note 16. 

66. N.T.—^People v, Osborne. 6 N.T. 
Civ.Proc. 299. 

29 C.J. p 145 note 16. 

67. Cal.—In re Udell. 154 P. 23. 171 
CaJ. 599. 

Petltioii lield Inanfflolezit 
Petition, failing to show that pre¬ 
vious application for habeas corpus 
which was denied was presented to 
judge as Judge of any court of state, 
that such application was on same 
alleged facts, or that it was by or on 
behalf of same person, was insuffl- 
cient.—parte Tralnor. 43 P.2d 579. 
5 Cal.App.2d 693. 

6& N.a—In re Brittain, 93 N.C. 687. 
69. Iowa.—Smith v. Hollowell, 260 
N.W, 646, 216 Iowa 1219—Davis v. 
Hollowell, 250 N.W. 647. 216 Iowa 
1178, certiorari denied 54 S.Ct 
375. 290 U.S. 703, 78 L.Ed. 604. 
TOi Mo.—State ez rel. Billings v. 
Rudolph. 17 S.W.2d 932. 322 Mo. 
1163. 

Questton for trial oonrt 
Mo.—State ez reL Billings v. Ru¬ 
dolph. 17 S.W.2d 932, 322 Mo. 1163. 

71. U.S.—Stewart v. Johnston. C.C. 
A.CaL. 97 F.2d 548, certiorari de¬ 
nied 61 S.Ct 447, 812 U.S. 677, 85 
KEd. 1117—Cronin v. Ennis, C.C.A. 
Neb.. 11 P.2d 237. 

Cal.—parte Gutierrez. 36 P.2d 
712, 1 Cal.App.2d 281—^Ez parte 
Cinnamond, 5 P.2d 928. 119 Cal. 
App. 66—^Ez parte Harkins, 3 P.2d 
324, 116 CaLApp. 769. 

Fla.—Cooper v. Ldpscomb, 122 So. 
5, 97 Fla. 668—Johnson v. Lindsey, 
103 So. 419, 89 Fla. 143. 

Mich.—^In re Corby, 285 N.W. 26, 288 
Mich. 476. 


N.J.—Fedarko v. Hoff, 128 A. 867, 3 
N.J.Misc. 497. 

Okl.—^Ez parte Arnett, Cr., 186 P.2d 
607. 

Tez.—^Bz parte Bowers, 98 S.W.2d 
191, 131 Tez.Cr. 273—^Ez parte Jan¬ 
uary, 7 S.W.2d 91. 110 Tez.Cr. 48. 

29 C.J. p 145 note 24. 

OertilLed copy 

It is not necessary to attach cer¬ 
tified copies or an authenticated rec¬ 
ord of processes and proceedings 
complained of.—Johnson v. Lindsey, 
103 So. 419. 89 Fla. 148. 
boorpozatlon InsufBLoiant 
Neither record of, nor complaint 
in, criminal prosecution could be 
made part of habeas corpus petition 
by incorporation.—Silvers v. White, 
8 Alaska 284. 

Copy of complaint regnlred. 

Cal.—^Bz parte Henderson, 23 P.2d 
780, 133 Cal.App. 191. 

Tez.—^Bz parte Tally. 86 S.W.2d 767, 
129 Tez.Cr. 232, followed in Ez 
parte Metzger, Tez.Cr., 86 S.W.2d 
767 and Ez parte Austin, Tez.Cr., 
86 S.W.2d 768. 

29 C.J. p 144 note 15 [e]. 

Szcezpts from complaint 
Where petition for habeas corpus 
on ground that acts for which peti¬ 
tioner was sentenced did not consti¬ 
tute crime raised question as to sulSl- 
ciency of entire complaint to charge 
crime within Jurisdiction of sentenc¬ 
ing Justice, entire complaint, and not 
ezcerpts thereof, must be set forth. 
—Silvers v. White, 8 Alaska 284. 
Pallnze to Inolode ezMbLts 
Where record in habeas corpus 
proceeding was incomplete because 
of failure to Include ezhiblts, court 
would not ezamine evidence on which 
conviction depended to determine 
whether conviction was contrary to 
evidence.—^Ez parte Cutler, 86 P.2d 
441, 1 CaLApp.2d 278. 
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Deportation proceedings 

(1) The relator should attach to 
his petition a full record of the pro¬ 
ceedings under which he is held or 
else set out in his petition the es¬ 
sential parts thereof.—O’Connell ez 
rel. Kwong Han Poo v. Ward. C.C.A. 
Mass., 126 F.2d 616, affirming, D.C., 
88 F.Supp. 689—^Ez parte Tom Woo 
Chun, D.C.Cal., 29 R2d 760. 

(2) The fact that Immigration ofll- 
cers refused to permit Inspection of 
the evidence before them or to have 
a copy of the material part thereof 
made is an insufficient ezcuse for the 
failure to accompany the petition 
with such evidence; the immigration 
officers are without authority to af¬ 
fect the rules and practice of the 
courts and, moreover, there is ample 
statutory power to secure copies of 
any document filed In any federal 
office.—^Ez parte Jew You On, D.C. 
CaL. 16 F.2d 163. 

(3) Such ezcuse is likewise insuffi¬ 
cient where it does not follow that 
the petitioner is not in possession of 
copies of the record or is not ap¬ 
prised of all the information which 
the record contains or of any mate¬ 
rial fact which might be shown 
thereby.—^Hom Moon Ong v. Nagle,. 
C.C.A., 32 F.2d 470. 

(4) For other cases with respect 
to deportation proceedings see 29 C. 
J. p 145 note 24 [a]. 

(5) Allens in custody for deporta¬ 
tion and exclusion generally see su¬ 
pra § 30. 

72. Mo.—State ez reL Walker vl 

Dobson, 36 S.W. 238, 135 Mo. 1. 

29 C.J. p 146 note 25. 

73. Neb.—^Urban v. Bralley, 124 N.. 

W. 467, 86 Neb. 796. 

74b CaL—^Ez parte Rosier, 40 P.2d’ 

699, 4 CaLApp.2d 250. 



39 C.J.S, 


HABEAS CORPUS 


§ 80 


requirement that a copy of the warrant be attached 
to the petition or a legal excuse given for not so 
complying has been held not to deprive the court 
of jurisdiction to grant relief.'^^ In any event, the 
petitioner need not attach copy of an order for a 
detention other than that of which he complains.'^® 

If the writ is sought on the ground that the peti¬ 
tioner is held without probable cause, it should in¬ 
clude the evidence taken before the committing mag¬ 
istrate,'^'^ or in the proceedings on which the de¬ 
tention is based 

Exhibits attached to, and made a part of, a pe¬ 
tition should be given due effect in interpreting the 
petition.'^® 

(4) Verification 

As a rule the petition should be verified by oath. 

Although exceptions have been allowed,and the 


defect may be waived,^^ as a rule the petition 
should be verified by oath,82 ^nd this is generally a 
statutory requirement. The verification may be 
made on information and belief.®^ Where prac¬ 
ticable, the application should be sworn to by the 
prisoner himself,®^ although it may in some cases 
be made by another person,®® but the reason or 
ground why the person interested did not personally 
verify the petition should be set forth.®® 

In federal cases, by statute, the facts set forth 
in the complaint must be verified by the oath of the 
person making the application ;®'^ but petitions 
signed and verified by persons other than the one 
detained are contemplated and sanctioned.®® 

Affidavit by person incompetent as witness. The 
affidavit may be made by a person incompetent as 
a witness, since it is not considered as testimony 
but merely as a foundation for future proceedings.®® 


75. Mo.—state ex rel. Chase v. Cal- 

vlrd, 24 S.W.2d 111, 824 Mo. 429. 
distinguishing State ex rel. Walker 
V. Dobson, 36 S.W. 238, 135 Mo. 1. 
“Where, as In this case, the re¬ 
sponding officer ignores the provi¬ 
sions of section 1891 and 1892, and 
flies no written return, merely pro¬ 
ducing In court his warrant and the 
individual whose custody is involved, 
the requirements of those statutes 
will be deemed waived if no objec¬ 
tion is made, and the court may de¬ 
termine the case on the allegations 
of the petition alone. . . . But, 

if this is so, and the complete ab¬ 
sence of a return may thus be passed 
over ... by what right or Jus¬ 
tice can it be said the requirements 
of section 1878 must not be disre¬ 
garded in any jot or tittle by the 
petitioner, and that a mere failure 
to file a copy of the warrant with 
the petition or to make due excuse 
for not doing so is jurisdictlonally 
fatal—especially after the writ has 
already been Issued, the warrant pro¬ 
duced in court as evidence, and a 
hearing had without objection on 
that score?"—State ex rel. Chase v. 
Calvlrd. 24 S.W.2d 111, 114, 324 Mo. 
429. 

76. Mo.—State ex rel. Shartel v. 
Sklnker, 25 S.W.2d 472, 324 Mo. 
955. 

77. Cal.—Ex parte Lapique, 72 P. 
995, 7 Cal.Unrep. 157. 

29 C.J. p 146 note 27. 

78. Cal.—^Ex parte Kolbe, 33 P.2d 
840, 139 CaLApp. 289. 

29 C.J. p 146 note 28. 

InoorpoxatloxL by xefexeaoe insuffi¬ 
cient.—^Ex parte Eolbe, supra. 

79. U.S.—Kwock Jan Fat v. White. 
CaL. 40 S.Ct 566, 253 U.S. 454. 64 
L.Ed. 1010. 


Opinion of Judge, on denial of mo¬ 
tion to vacate judgment, attached to 
petition for writ of habeas corpus 
where petitioner claims that at time 
of his arraignment he was not in¬ 
formed of right to counsel, may be 
considered as bearing on the meaning 
of the record of conviction.—^People 
ex reL Moore v. Hunt, 16 N.T.S.2d 
19. 258 App.Div. 24, affirmed 16 N.T. 
S.2d 25. 258 App.Div. 24. 

Bamazks by Judge of appeuate 
court, although included In petition 
for habeas corpus, were not part of 
record to be considered.—Ex parte 
Salas, 38 P.2d 806, 3 Cal.App.2d 98, 
followed in Ex parte Ambrose, 38 P. 
2d 808, 8 Cal.App.2d 752. 

Revocation of parole 
Where a petition for a writ of 
habeas corpus had attached to it a 
parole granted to the petitioner and 
a revocation which recited that the 
governor was within the state when 
the parole was granted by the lieu¬ 
tenant governor, the petitioner was 
bound by such recital.—^Ex parte 
Hawkins, 136 P. 991. 10 Okl.Cr. 396. 
90, Cal.—^Ex parte Shackleford, 204 
P. 822, 188 Cal. 279. 

29 C.J. p 146 notes 30 [b], 31 [b]. 

81. Ind.—Watts v. Watts, 95 N.B. 
1107. 176 Ind. 334. 

29 C.J. p 146 note 30 [a]. 

82. Cal.—^Ex parte Tipton, 257 P. 

446, 83 Cal.App. 742—^Ex parte 

Newell, 220 P. 426, 64 CaLApp. 
103. 

Mich.—Goetz v. Black, 240 N.W. 94, 
256 Mich. 564, 84 A.L.R. 802. 

Okl.—^Ex parte Nolan, 233 P. 787, 29 
OkLCr. 340. 

29 C.J. p 146 notes 30, 31 [a]. 
Dlsqualllloation of person administer¬ 
ing oath 

The fact that the petition for ha¬ 
beas corpus was verified before one 
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of the relator's attorneys of record 
was an irregularity which was not 
iurisdictional and might be waived.— 
People ex rel. Schuyler v. Llvln^'- 
stone, 205 N.Y.S. 888. 123 Mlsc. 605. 
Refusal to execute notarial eextUU 
cate 

Where notary witnessed signature 
on petition for habeas corpus and ac¬ 
cepted petitioner's acknowledgment, 
but refused to execute notarial cer¬ 
tificate on the ground that petitioner 
had been committed as insane, court 
would treat verification of the peti¬ 
tion as sufficient.—In re Corby, 285 
N.W. 26, 288 Mich. 475. 

83. Puerto Bico.—^Bx parte Delgado, 
12 Puerto Rico 258, 

Affidavit on information and belief 
see Affidavits 9 26. 

84. Puerto Rico.—Ex parte Cintron, 
5 Puerto Rico 87. 

29 C.J. p 138 note 36. 

85. S.D.—State v. Jameson, 219 N. 
W. 118, 62 S.D. 524, modifying 216 
N.W. 697. 61 S.D. 640. 

29 C.J. p 146 note 34. 

Who may apply for writ generally 
see supra S 77. 

86. IT.S.—Ex parte Baez, 20 S.Ct. 
673, 177 U.S. 378, 44 L.Ed. 813. 

29 C.J. P 146 note 35. 

87. U.S.—McDonald v. Hudspeth, C. 
C.A.Kan., 113 F.2d 984, certiorari 
denied 61 S.Ct. 64, 311 U.S. 683, 85 
L.Ed. 441—Bamowski v. Hudspeth, 
C.C.A.Ean., 113 F.2d 984, certiorari 
denied 61 S.Ct. 66, 311 U.S. 683, 85 
L.Ed. 440. 

29 C.J. p 147 note 50. 

83. U.S.—Collins V. Traeger, C.C.A. 
Cal., 27 F.2d 842. 

29 C.J. P 146 notes 34 [c], 39 [c], 
Cd]. 

89. U.S.—^Norris v. Newton, C.C.Ind., 
18 F.Caa.No.10,807, 5 McLean, 92. 
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d. Amendment 

The petition may be amended In a proper case. 

The petition may be amended in a proper case,®® 
on leave of court,®^ although it has been held that, 
where jurisdictional allegations are omitted, no 
amendment will be allowed.®® The writ may be de¬ 
nied on failure of a petitioner to amend within the 
time allowed by the court, on sustaining a demur¬ 
rer to the petition.®® 

§ 81. - Demurrer 

Although, strictly speaking, a demurrer may be Im¬ 
proper, in certain Jurisdictions It is used to test the 
sufficiency of the petition. 

In view of the function of a petition for the writ 
of habeas corpus, as discussed supra § 80, in a case 
heard on petition and notice or order to show cause 
a formal demurrer is generally regarded as unneces¬ 
sary and improper,®^ since it is the duty of the 
court to deny the application if the petition does 
not state a case entitling the petitioner to the writ.®^ 


The demurrer, it has been said, should not be con¬ 
sidered and defendant, where the writ has been is¬ 
sued, should be directed to file a return.®® In some 
jurisdictions, before the writ is issued, the sufficien¬ 
cy of the petition may be tested by demurrer ;®7 
and, aside from strictly correct practice, a demur¬ 
rer may be allowed to call attention to the insuffi¬ 
ciency of the petition, serving the purpose of a mo¬ 
tion to quash or dismiss the writ.®® However, it is 
not error for the court to refuse to pass on a de¬ 
murrer, and to hear the demurrer along with the 
answer on the merits.®® 

On demurrer, statements of fact well pleaded in 
the petition must be taken as true,i but averments 
of mere conclusions are not deemed to be admit¬ 
ted.® 

§ 82. Allowance and Issuance of Writ 

a. General considerations 

b. Federal courts 


Va.—^De Lteucy v. Antoine, 7 Lelffh 
488. 34 Va. 438. 

90. U.S.—Shapley v. Cahoon, Mass., 
255 F. 689, 167 C.C.A 66. 

29 C.J. p 147 note 54. 

Petition Insnfflclent In enbetanoa 
may be amended in the Interests of 
Justice.—Holiday v. Johnston, Cal., 

61 S.Ct. 1015, 313 U.S. 342. 550, 85 
L.Ed. 1392—Crockett v. U. S., C.C.A 
Cal., 126 F.2d 647, certiorari denied 

62 S.Ct. 1806, 816 U.S. 701, 86 L.Ed. 
1770. 

Where child had been brou^t Into 
court’s custody on irregular applica¬ 
tion, amendment was not error.— 
Vincent v. Vincent, 182 S.EL 180, 
181 Ga. 365. 

Under statute reaulzlng written 
motion to insert new matter or to 
strike out any part of pleading, the 
trial court properly refused an oral 
request to amend the petition al¬ 
though statute provided for amend¬ 
ments to writs in habeas corpus pro¬ 
ceedings when necessary.—Goines v. 
Brown. 167 N.E. 124, 201 Ind. 217. 

81. U.S.—^Ex parte Cuddy, Fla., 9 S. 

Ct. 703, 131 U.S. 280, 33 L.Ed. 164. 
29 C.J. p 147 note 65. 

In absence of request for leave to 
amend, no statute or rule of practice 
requires that such leave be given of 
the court’s own motion.—Crouch v. 
U. 5., aC.AHawail, 13 F.2d 348. 

Where petitioner can file new peti¬ 
tion setting up additional matters to 
Justify his release. If such exist, 
leave to amend is not necessary.— 
Fisher v. Johnston, C.C.A.Cal., 96 P. 
2d ^6. 


92. Ohio.—^In re Curd, 9 Ohio Dec., 
Reprint, 192, 11 Cinc.L.Bul. 186. 

93. Okl.—^Ex parte Richards, 180 P. 
971, 16 Okl.Cr. 677. 

94. Utah.—Jensen v. Sevy, 134 P.2d 
1081. 

29 C.J. p 148 note 61, p 153 note 53. 
93. U.S.—Horn V. Mitchell, D.C. 
Mass., 223 F. 649, affirmed 232 F. 
819, 147 C.C.A. 13, appeal dismissed 
87 S.Ct 293, 243 U.S. 247, 61 L.Ed. 
700. 

96. Utah.—^Bagley v. Young, 134 P. 
2d 1098. 

Return to writ generally see infra §5 
88-91. 

Agreed statement of facts 
Where a demurrer to the petition 
for a writ of habeas corpus is filed 
without any other pleading of de¬ 
fendant and the matter is submitted 
on the allegations of the petition and 
defendant’s demurrer thereto, ' the 
statement of facts contained in the 
petition should be regarded as an 
agreed statement of facts, and Judg¬ 
ment rendered accordingly.—Bagley 
V. Young, supra. 

97. Okl.—^Bx parte Roberts, Cr., 204 
P. 663. 

29 C.J. p 148 note 63. 

98L U.S.—Backus v. Owe Sam Goon, 
Cal., 286 F. 847, 149 C.C.A 169, af¬ 
firming, D.a, Ex parte Owe Sam 
Goon, 230 F. 664. 

Ga.—Jackson v. Anglin, 22 S.E.2d 
161—^Klnman v. Clark, 196 S.B. 
166, 185 Ga 328^—McDowell v. 

Grould, 144 S.E. 206, 166 Ga 670— 
Coleman v. Grimes, 115 S.E. 641, 
164 Ga 862. 

29 C.J. p 148 note 64, p 163 note 64. 
Quashing or dismissing writ for in- 
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sufficiency of petition see infra 5 

86 . 

Contempt of congress 

(1) Where the contempt with 
which a private citizen is charged 
is “the destruction and removal of 
certain papers,” whether he is guilty, 
and whether he has so far purged 
himself of contempt that he does not 
now deserve punishment, are ques¬ 
tions for the senate, the house of 
congress that arrested him; respond¬ 
ent, by demurring, does not transfer 
to the court the decision of those 
questions; the sole question for the 
court to decide is whether or not the 
senate has Jurisdiction to make the 
determination which it proposes.— 
Jurney v. MacCracken, 55 S.Ct. 876, 
294 U.S. 125, 79 L.Ed. 802, reversing 
MacCracken v. Jurney, 72 F.2d 660, 
63 App.D.C. 842, certiorari granted 
Jurney v. MacCracken, 66 S.Ct 113,, 
293 U.S. 543, 79 L.Ed. 648. 

(2) Legislative commitment for 
contempt generally see supra S 38. 

99. Ga.—Owen v. White, 185 S.B. 

97, 182 Ga. 67. 

L U.S.—Maltez v. Nagle, C.C.ACal., 
27 F.2d 836. 

Cal.—^Ex parte Mooney, 73 P.2d 664, 
10 Cal.2d 1, certiorari denied Moon¬ 
ey V. Smith, 59 S.Ct. 61, 305 U.S. 
698, 83 L.Ed. 379. 

Colo.—^Ex parte Hill, 72 P.2d 471, 101 
Colo. 248. 

Utah.—^Nickolopolous v. Emery, 206 
P. 284, 59 Utah 688. 

29 C.J. p 148 note 66. 

2. U.S.—Choy Gum v. Backus, CaL, 
223 F. 487, 139 C.C.A 36, certiorari 
denied 86 S.Ct 284, 239 U.S. 649, 60 
L.Ed. 485. 
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a. Gteneral Gonsiderationa 

Whether a writ of habeas corpus will be Issued Is a 
matter for Judicial determination, and the court may de¬ 
termine from a consideration of the allegations of fact 
In the petition whether the petitioner Is entitled to the 
writ. 

The general rules governing the issuance and use 
of the writ of habeas corpus, have been stated and 
discussed supra §§ 4-16, and the application of such 
rules to particular matters and to particular classes 
of persons is considered and discussed supra §§ 17- 
50. Further, applicable statutory provisions if any 
are controlling.^ 

Courts are liberal in entertaining or considering 
petitions for,^ and in granting,® writs of habeas cor¬ 


§ 82 

pus, and frequently they grant the writ on a pre¬ 
liminary inspection of the petition, without actually 
determining whether or not the petitioner is entitled 
to have the writ issued.® Whether or not the ap¬ 
plicant, on the showing made by him, is entitled to 
the issuance of the writ is, however, a matter for 
judicial determination,*^ and, in the absence of a 
statute making the issuance of the writ mandatory,® 
in general the court, without actually issuing the 
writ, may determine whether the facts alleged in 
the petition warrant the discharge of the prisoner,® 
and will decline to issue the writ if satisfied that, if 
the writ were issued and the prisoner were brought 
into court on the return thereto, he would be re¬ 
manded.^® Under the practice in some jurisdic- 


3. Puerto Rico.—Ex parte Dessus, 9 
Puerto Rico 128. 

29 C.J. p 148 note 70. 

4. Cal.—^Ex parte Portenbury, 101 P. 
105, 38 Cal.App.2d 284. 

Kan.—Cochran v. Amrine, 113 P.2d 
1048, 163 Kan. 777, certiorari grant¬ 
ed Cochran v. State of Kansas, 62 

S.Ct 109, 314 U.S. 688, 86 L.Ed. 474, 
reversed and remanded on other 
grounds 62 S.Ct. 1068, 316 U.S. 256, 
86 L.Ed. 1453, writ denied after re¬ 
mand Cochran v. Amrine, 130 P.2d 
605, 155 Kan. 777. 

nexlhle nles of prooeduxe and pleads 
lug 

Courts in habeas corpus proceed¬ 
ings are not bound by any hard and 
fast rules of procedure and plead¬ 
ing.—^Bx parte Tremper, 8 A.2d 279, 
126 N.J.Eq. 276, affirmed 19 A.2d 342, 
29 N.J.EQ. 274. 

Time for hearing 

It has been said that an applica¬ 
tion for a writ of habeas corpus must 
be heard at any hour of the day or 
night.—^Ex parte Stegman, 168 A. 422, 
112 N.J.EQ. 72. 

5. Cal.—Ex parte Portenbury, 101 
P.2d 106, 38 Cal.App.2d 284. 

6. N.J.—^Ex parte Tremper, 8 A.2d j 
279, 126 N.J.Eq. 276, affirmed 19 
A.2d 342, 129 N.J.Eq. 274. 

Statement of contents of moving pa¬ 
pers 

It is the practice, in some jurisdic¬ 
tions at least, for a Judge to whom 
an application for the writ is made 
to require counsel to state the con¬ 
tents of the moving papers, rather 
than laboriously to read them and 
thus consume much time, the judge 
always satisfying himself by inspec¬ 
tion of the papers that they are prop¬ 
erly sworn to and that they show 
generally a cause for granting the 
writ—^Ex parte Hague, 143 A. 836, 
193 N.J.Eq. 505. 

Discretion of court as to issuance of 
writ see supra S d. 


7. N.J.—^Ex parte Tremper, 8 A.2d 

279, 126 N.J.Eq. 276, affirmed 19 

A.2d 342. 129 N.J.Eq. 274. 
Considerations governing determina¬ 
tion 

(1) While the chancery court, on 
habeas corpus proceedings, is not 
conclusively bound by the legal rule 
of res judicata, the court. In deter¬ 
mining whether writ ought to be 
granted as matter of justice and 
right, ought to give full considera¬ 
tion to the reasons underlying such 
rule.—^Ex parte Tremper, supra 

(2) It has been stated that, even 
though applicant makes a prlma facie 
case that sentencing court was with¬ 
out jurisdiction to pronounce sen¬ 
tence under which applicant Is im¬ 
prisoned, it does not necessarily fol¬ 
low that writ should issue.—^Ex parte 
Tremper, supra, 

(3) It is reasonable presumption, 
on application for writ, that defend¬ 
ants in criminal prosecution, who 
were represented by counsel at trial, 
had benefit of consultation and dis¬ 
cussion with counsel, after trial and 
sentence, in considering what could 
be done in view of the result which 
had transpired.—^Ex parte Tremper, 
supra. 

8l Uandatory statute 

Under a statute providing that all 
persons confined as insane shall be 
entitled to the benefit of the writ of 
habeas corpus, and the question of 
insanity shall be decided at the hear¬ 
ing, the writ must issue on applica¬ 
tion, and the question of sanity or 
Insanity must be determined at the 
hearing, and cannot be determined 
on the application for the writ.—In 
re Gunning, 14 Ohio Clr.Ct. 507, 7 
Ohio Cir.Dec. 443—29 C.J. p 148 note 
72, p 149 note 80 [a]. 

9. Fla.—State ex rel. Hamilton v. 

Mayo. 167 So. 34, 123 Fla. 491. 
Kfl-n. —^Engels V. Amrine, 125 P.2d 

379, 156 Kan. 386. 

29 C.J. p 148 note 73. 
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Disposition of cause on merits 
In a proper case there may be a 
disposal of the case on the merits, 
on a consideration of the petition, 
without issuing the writ.—State ex 
rel. Hamilton v. Mayo, 167 So. 34, 123 
Fla. 491. 

Answer not required 

Where the documents attached to 
the petition clearly showed that pe¬ 
titioner had been legally convicted 
and sentenced, the record presented 
by him did not justify the issue of 
process requiring the officer having 
custody of petitioner to answer the 
application.—^Hutton v. Amrine, 111 
P.2d 640, 153 Kan. 436. 

Appearance by district attorney 
Where the court fixes a day for 
an oral argument on a petition for 
habeas corpus, the district attorney 
or one of hln assistants must ap¬ 
pear and submit a brief, unless on 
due application to the court either 
appearance or submission of a brief 
is waived.—Commonwealth ex rel. 
Thor V. Ashe, 11 A.2d 173, 138 Pa.Su- 
per. 222. 

Form and sufficiency of petition in 
general see supra 9 80. 

la Fla—State ex rel. Hamilton v. 

Mayo, 167 So. 34, 123 Fla 491. 
Kan.—^Engels v. Amrine, 125 P.2d 379, 
156 Kan. 385. 

29 C.J. p 148 note 73. 

Probable cause for release 
The writ of habeas corpus should 
be allowed only when court or judge 
is satisfied that person detained has 
probable cause to be released.—Com¬ 
monwealth ex rel. McGlinn v. Smith, 
24 A.2d 1, 344 Pa 41. 

Hearing and determination on return 
to writ see infra 5 101. 

Necessity and effectiveness of writ 
in general see supra 9 5. 

Whether writ of habeas corpus is 
writ of right or writ of course see 
supra 9 6. 
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tionS; the inquiry or hearing on the application is 
not necessarily confined to a consideration of the 
petition.il 

The burden is on the petitioner to show that he 


is entitled to the writ.i2 The writ will be denied 
where the allegations of the petition show that pe¬ 
titioner is not entitled to the writ or to his dis¬ 
charge,!® and, under the practice in some jurisdic- 


11 . W)tloa on record In procoedlngr 
for Increase of 1)011 

(1) Where a person held for trial 
in the circuit court for an alleged 
crime moved in the supreme court, 
on the record in the circuit court 
of a proceeding for Increase of ball 
to annear at the trial, for a writ 
of habeas corpus, the supreme court, 
in determining as to the correctness 
of order of circuit court increasing 
bail, was obliged to decide from rec¬ 
ord made before circuit court, and 
affidavit of district attorney alleging 
additional reason for Increasing ball 
presented directly to supreme court 
could avail nothing.—State ex rel. 
Rvan V. KJelstad, 284 N.W. 664, 280 
Wls. 679. 

(2) If the matter Incorporated in 
the affidavit had also been incor¬ 
porated in the record of the pro¬ 
ceeding for Increased ball it would 
have been proper for the supreme 
court to have considered such mat¬ 
ter on the application for the writ 
in so far as such matter bore on 
the likelihood of applicant's nonap- 
nearance at the trial of the criminal 
case.—State ex rel. Byan v. KJel¬ 
stad, supra. 

(3) It was held that, on the appli¬ 
cation for the writ, it must be pre¬ 
sumed that the circuit court con¬ 
sidered the ball insufficient to secure 
appearance at the trial and that such 
court ordered the Increase for the 
purpose of securing such appearance 
and that the supreme court would 
deny the application.—State ex reL 
Byan v. Klelstad, supra. 

Findings and order In oontexnpt 
proceedings must be looked to for 
support of the Judgment in such 
proceedings, where the record of the 
testimony is not before the court to 
which an application for the writ is 
made by the person adjudged guilty 
of contempt.—She parte Meyer, 20 P. 
2d 732, 131 Cal.App. 41. 

On application for writ to obtain 
custody of infant, the response to 
petition was held sufficient to show 
such change in conditions as to Jus¬ 
tify a decision dismissing the peti¬ 
tion for the writ and denying peti¬ 
tioner's motion to award custody to 
hiUL—^Tucker v. Turner, 113 S.W.2d 
608, 195 Ark. 632. 

In Kansas 

(1) On petition for habeas corpus 
on ground that prison officials had 
frustrated prisoner's efforts to per¬ 
fect an appeal within time allowed 
by law, supreme court assigned one 
Justice to conduct hearing at prison 
and hear testimony but competency 


of evidence and weight of testimony 
and of exhibits was passed on by the 
court.—Cochran v. Amrine, 130 P.2d 
605, 165 Kan. 777. 

(2) Where petitioner failed to ob¬ 
ject to introduction in evidence of 
letters passing between him and his 
attorney and relied on certain refer¬ 
ences in such letters to establish a 
point, he could not later urge that 
letters were "confidential communi¬ 
cations" and should not have been 
received in evidence.—Cochran v. 
Amrine. supra. 

(3) Where petitioner's commit¬ 
ment was the latest event referred 
to in record of trial court proceed¬ 
ings, record itself afforded no refuta¬ 
tion of allegations in petition for 
writ of habeas corpus that prison 
officials frustrated petitioner's efforts 
to perfect an appeal.—Cochran v. 
State of Kansas. 62 S.Ct 1068, 316 
U.S. 255, 86 Li.Ed. 1453, reversing 
Cochran v. Amrine, 118 P.2d 1048, 
153 Kan. 777, certiorari granted 62 
S.Ct 109, 314 tJ.S. 588, 86 L.Ed. 474. 

Xn Kew Kaxnpshire, where appli¬ 
cant alleged no facts but merely 
averred that he was illegally and 
unlawfully arrested and that war¬ 
rant for his arrest was defective and 
was Issued illegally and without au¬ 
thority, procedure by which presid¬ 
ing Justice did not dismiss appl'lca- 
tion on ground that averments, be¬ 
ing mere conclusions of law, were 
necessarily inadequate, but permitted 
applicant to introduce evidence in 
support of such averments, and 
thereafter ruled that such evidence 
was Insufficient to Justify issuance 
of writ, was proper.—^Fortier v. 
Prink, N.H., 24 A.2d 604. 

12 . N.J.—"EiX parte Tremper, 8 A 2d 

279, 126 N.J.Bq. 276, affirmed 19 A 

2d 342, 129 N.J.Bq. 274. 

Okl.—Bx parte Scott, 36 P.2d 302, 56 

Okl.Cr. 206. 

Showing of probable cause oi; 

Ing pxlnia fade case 

(1) In general there must be an 
initial showing of probable cause for 
issuance of the writ or for the dis¬ 
charge of petitioner.—^Bx parte 
Shackleford, 220 P. 430, 64 Cal.App. 
78. 

(2) Writ of habeas corpus should 
not be issued by supreme court or 
Justice thereof except on showing of 
reasonable grounds to apprehend 
that Imprisonment complained of is 
without authority of law.—State ex 
reL Davis v. Hardie, 146 So. 97, 108 
Fla. 138, 437. 

(3) One imprisoned under sentence 
of a court, to be entitled to writ, 
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I must show, at least prlma facie, cir¬ 
cumstances indicating at least a 
reasonable possibility that the sen¬ 
tencing court was without Jurisdic¬ 
tion to pronounce sentence.—^Bx par¬ 
te Tremper, 8 A2d 279, 126 N.J.Bq. 
276, affirmed 19 A2d 342, 129 N.J.Bq. 
274. 

13. Cal.—Ex parte Shackleford, 220 
P. 430, 64 Cal.App. 78. 

Fla.—State ex rel. Hamilton v. Maya, 
167 So. 34, 123 Fla. 491—Bx parte 
Aulday, 151 So. 388, 113 Fla. 70— 
State ex rel. Davis v. Hardie, 146 
So. 97, 108 Fla. 133, 487—State v. 
Wingate, 94 So. 862, 85 Fla. 42— 
Hanley v. State, 39 So. 149, 50 FIcl 
82. 

Ga.—Coleman v. Grimes, 115 S.B. 
641, 154 Ga. 852. 

Ill.—^People V. Traeger, 170 N.B. 214, 
338 Ill. 101. 

Kan.—^Hutton v. Amrine, 111 P.2d 
540, 158 Kan. 436. 

La.—State v. Brusle, 84 La.Ann. 61. 
N.H.—^Kruzas v. O’Dowd, 139 A 680, 
88 N.H. 173. 

Ohio.—^Bx parte Poplnoch, 186 N.B. 

828, 104 Ohio St. 612. 

Okl.—^Bx parte Pennequlne, 280 P. 
427, 138 Okl. 63—Bx parte Hawk¬ 
ins, 136 P. 991, 10 Okl.Cr. 396. 

S.D.—State v. Foreman, 3 N.W. 2d 
477. 

Wis.—^Kushman v. State ex rel. Pan¬ 
zer, 2 N.W.2d 862, 240 Wis. 134— 
Bx parte Cash, 253 N.W. 788, 215 
Wis. 148. 

29 C.J. p 148 note 73, p 149 note 75. 
Dismissal of petition. 

' (1) The court may dismiss the 
petition, without issuing the writ, 
where it shows on its face that pe- 
tioner is not entitled to the writ. 
Ind.—State ex rel. O’Leary v. Smith, 
37 N.E.2d 60, 219 Ind. Ill, followed 
in State ex rel. Belzer v. Smith, 37 
N.B.2d 61, 209 Ind. 700. 

N.H.—Kruzas v. O’Dowd, 139 A 680, 
83 N.H. 173. 

Pa.—See Commonwealth ex rel. v. 
Ashe, 87 Plttsb.Leg.J. 54. 

(2) Where the application shows 
on its face that the detention com¬ 
plained of is not illegal, but that in 
fact it is legal, the application 
should be dismissed on objection 
duly tcLken; and this rule is not in 
conflict with holdings that applies.^ 
tlons defective in form and insuffi¬ 
cient from standpoint of good plead¬ 
ing will not be dismissed because of 
such defects, where person restrain¬ 
ed has been brought Into court pur¬ 
suant to the writ, and that cause of 
detention will be inquired into in 
such case.—Coleman v. Grimes, 115 
S.B. 641, 164 Ga, 852. 
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tions, the writ will not be issued where the peti¬ 
tion does not allege facts which show that the writ 
should issue.^^ Usually, however, where the peti¬ 
tion is sufficient, and makes a prima facie case en¬ 
titling petitioner to relief, the writ should issue, and 
the grounds of the imprisonment should be investi¬ 
gated,and, in some jurisdictions, the writ must 
be issued where the petition, otherwise sufficient, 
does not show on its face that the petitioner is not 
entitled to relief.^® 

In addition to the insufficiency of the allegations 
of grounds for the writ as a reason for denial, non- 
compliance with other requirements concerning the 
petition or application may be ground for denial of 
the writ.i7 

The writ may be denied on the confession or ad¬ 
mission of petitioner that it should not be issued.^® 
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The allegedly aroused state of public opinion 
against the person for whom the writ is sought is 
not gpround for denying the application.^® 

An application to the appellate court of last re¬ 
sort to obtain admission of application to bail has 
been denied where the lower court has denied an 
application for bail after hearing.®® 

The operation and effect of a denial of the writ 
with respect to subsequent applications for the writ 
generally are discussed infra § 105. 

In some jurisdictions, where the court decides that 
the writ should issue and there is no dispute as to 
the facts, it may proceed finally to dispose of the 
case.®^ On an application based on a claim of ille¬ 
gal conviction in a criminal prosecution, the court- 
may afford to the prosecuting authorities an oppor¬ 
tunity to proceed for the correction of the record 
of the trial of the criminal case.®® 


14. Arlz.—Stuart v. State, 282 P. 
276, 36 Arlz. 28. 

Cal.—Ez parte McDonoug-h, 68 P.2d 
1020, 21 Cal.App.2d 287, followed 
In 68 P.2d 1021, 9 Cal.2d 90. 

B[an.—^Engels v. Amrlne, 126 P.2d 
379, 165 Kan. 385. 

Okl.—Ex parte Brewer, Cr., 129 P.2d 
199—Ex parte Miller, 111 P.2d 203, 
71 Okl.Cr. 291—^Bx parte Clement, 
110 P.2d 624, 71 OkLCr. 246—Ex 
parte Davis, 95 P.2d 915, 68 Okl. 
Cr. 29—^Ex parte Scott, 36 P.2d 
302. 56 OkLCr. 206. 

29 C.J. p 149 note 75. 

Otber statements 

To entitle petitioner to the writ, 
the averments of the petition should 
make out a prima facie or affirma¬ 
tive case for relief.—State v. Goss, 
76 N.W, 1132, 73 Minn. 126—29 GJ. 
p 149 note 75. 

Paots stated not wazrantlnff dls- 
chazffe 

(1) Writ will not be Issued where 
the facts stated in the petition. If 
established, would not warrant the 
discharire of petitioner. 

Ariz.—State v. Superior Court of 
Arizona in and for Pinal County, 
216 P. 538, 25 Arlz. 226. 

Cal.—^Ex parte McDonougrh, 68 P.2d 
1020, 21 Cal.App.2d 287, followed 
In 68 P.2d 1021, 9 CaL2d 90. 

OkL—Ex parte Llnam, 109 P.2d 838, 
71 OkLCr. 166—Ex parte Gray, 109 
P.2d 613, 71 OkLCr. 123—Ex parte 
Denton. 101 P.2d 276, 69 Okl.Cr. 
204—^Ez parte Newman, 94 P.2d 
556, 67 OkLCr. 401—Ex parte Da¬ 
vis, 91 P.2d 799, 66 Okl.Cr. 271— 
Ex parte West, 71 P.2d 129, 62 
OkLCr. 260—Ex parte Pruitt, 288 
P. 351, 46 OkLCr. 273—Ez parte 
Maddox. 262 P. 854, 36 OkLCr. 105 
—^Ex parte Little, 214 P. 932, 28 
Okl.Cr. 305. 


Wis.—Ex parte Elliott, 228 N.W. 692, 
200 Wis. 326. 

29 C.J. p 149 note 76. 

(2) Unless the petition shows that 
there is probable cause for the peti¬ 
tioner's discharge, the writ should 
not be granted.—^Ex parte TuvelL 256 
S.W. 463, 301 Mo. 261—29 GJ. p 149 
note 76. 

15. Kan.—^Buxton v. Amrine, 126 P. 
2d 381, 156 Kan. 440, certiorari de¬ 
nied 68 S.Ct. 45, 317 U.S. 629, 87 L. 

Ed, - —^Engels v. Amrine, 125 

P.2d 379, 166 Kan. 385. 

29 GJ. p 149 note 78. 

Allegations not doUed 
Where a petition, the allegations 
of which are not denied, are sufficient 
to show that the restraint of peti¬ 
tioner is Illegal, it is proper to issue 
the writ.—Ex parte Boberts, 45 P.2d 
1112, 67 OkLCr. 86. 

In. Colorado, where a proper peti¬ 
tion is filed in the district court, the 
writ is Issued or a rule to show 
cause is entered.—^People ex rel. Pal¬ 
mer V, Adams, 264 P. 1090, 83 Colo. 
821. 

1 & Xn Alabama 

(1) In view of a statutory provi¬ 
sion that the Judge to whom an ap¬ 
plication for a writ of habeas corpus 
is made must grant the writ unless 
it appears from the petition itself 
or from the documents annexed 
thereto that the person imprisoned 
or restrained is not entitled to the 
benefit of the writ. It has been stated 
that, in the case of an application 
by a person committed in contempt 
proceedings, the writ should be 
granted unless it is very clear that 
petitioner is not entitled to the writ; 
it was added in general terms that, 
when sworn petition for habeas cor¬ 
pus is presented to circuit Judge, al¬ 
leging Illegal restraint of liberty, it 
4 s his duty to inquire into cause of 
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restraint, unless petition or docu¬ 
ments annexed thereto show beyond 
question that restraint was lawful. 
—Robertson v. State, 104 So. 661. 
20 Ala.App. 614. 

(2) Writ was denied, however, 
where petitioner did not set up facts 
showing that he should not be held 
under ball on original warrant for 
arrest for criminal offense.—Ex parte 
Harper, 112 So. 96, 22 Ala.App. 60. 

Xa Georgia one who Is empowered 
to issue writ of habeas corpus is 
under duty to do so if petition con¬ 
tains requisite matter, is in due 
form, duly authenticated, duly pre¬ 
sented, and does not show on its 
face that the imprisonment is in 
fact legal.—^Rhodes v. Glenn, App.. 
24 S.B.2d 721—29 GJ. p 149 note 78 
Xn. mah, in habeas corpus, a veri¬ 
fied petition embracing the matters 
set out in statute, and which on its 
face does not show the petitioner 
not entitled to relief. Imposes on the 
court the duty to issue the writ un¬ 
less he has reason to doubt the ver¬ 
ity of the petition.—Jensen v. Sevy, 
184 P.2d 1081. 

17. Iowa.—^Addls v. Applegate, 164 
N.W. 168, 171 Iowa 160, AnruCas. 
1917E 332. 

29 GJ. p 149 notes 76, 77, 81. 

18. OkL—Ex parte Hart, 68 P.2d 
480, 61 OkLCr. 347—^ESx parte Simp¬ 
son, 68 P.2d 118, 67 OkLCr. 270. 

19. N.J.—^Ex parte Stegman, 163 A. 
422, 112 N.J.Eq. 72. 

20. Ky.—^Burchell v. Tarter, 47 Sv 
W.2d 76, 242 Ky. 612. 

21 . La.—State v. Louis, 94 So. 446, 
162 La. 924. 

88 L OorreotloiL to conform to facts 
Where, on the application for the 
writ, respondents presented ex parte 
affidavits for the purpose of showing 
error in the record In the criminal 
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An order denying the writ on the ground that 
the questions raised in the petition had already been 
determined on writ of error to review a judgment 
convicting petitioner has been regarded as in effect 
a judgment of remand on the record as made by the 

petitioner.23 

Conclusiveness or effect in general of allegations 
of petition or other papers. The allegations of fact 
in a sworn petition for the writ must, according to 
some cases, be treated as true,24 at least where such 
allegations are not denied.25 In some jurisdictions, 
however, the allegations of the petition are not evi¬ 
dence and do not prove themselves, even though 
they are verified by oath.^S 

The court will give no weight or credence to an 
allegation of the petition where, on oral argument 
on the application, counsel for petitioner makes ad¬ 


missions contradicting such allegation,^*^ and it may 
properly deny the writ where the allegations of the 
petition are disproved by the record in the crim¬ 
inal prosecution involved.28 On an application for 
the writ the averments of the information under 
which the applicant was found guilty and the judg¬ 
ment, in accordance with which he is restrained, 
was entered, must be regarded as true.^® 

Inquiry and determination on rule to show cause. 
In jurisdictions in which the practice authorizes the 
making of a rule to show cause why the writ of 
habeas corpus shall not be granted, considered gen¬ 
erally supra § 79, the question as to the issuance of 
the writ may be determined in a proper case on 
the petition and the return.^® If sufficient cause is 
shown, the writ will not be granted.®^ If, how¬ 
ever, the petition is sufficient and no return is 


prosecution, the supreme court, to 
which the application for the writ 
was made, remanded the case to the 
court In which the criminal case 
was prosecuted, with directions that 
due proceeding he taken In such 
court for the correction of the rec¬ 
ord to conform to the facts and that 
due return of such proceeding and 
of the evidence therein be made to 
the supreme court.—State ex rel. 
Turner v. Jones, 192 So. 232, 193 La. 
714. 

23. Fla.—^Williams v. Albritton, 190 
So. 423, 139 Fla. 196. 

24b Fla.—^Bx parte Hyde, 192 So. 
169. 140 Fla. 494. 

Effect of nnvexllled stateoneiLts In 
opposing brief 

Unverified statements In respond¬ 
ent's brief as to waiver by attorney 
of petitioner’s presence at trial In 
criminal prosecution in Justice's 
court could not be considered in view 
of allegations of verified petition for 
habeas corpus that trial was held 
without petitioner’s knowledge and 
that he neither waived his presence 
at trial nor authorized his attorney 
to do so.—Ex parte Tipton, 129 F.2d 
41. 64 CaI.App.2d 306. 

•On demurrer to petition see supra § 
81. 

25. Fla.—State ex rel. Llbtz v. Cole¬ 
man. 6 So.2d 60. 149 Fla. 28. 

Admission by faUnxe to deny 

Allegations of the petition which 
are not denied will be treated as ad- 
mltted.^Ex parte Hoberts, 46 F.2d 
1112, 57 Okl.Cr. 86. 

26. Tex.—Ex parte Bowers, 98 5.W. 
2d 191, 131 Tex.Cr. 273—^Bx parte 
Kuehne, 12 S.W.2d 790, 111 Tex.Cr. 
363. 

Men pleading 

Application for habeas corpus Is 
mere pleading and not proof of facts 
therein set forth.—^Ex parte Maple, 
33 S.W.2d 739, 116 Tex.Cr. 136. 


Babnttal of presumption of verity 
of Judgment 

Sworn petition for habeas corpus, 
reciting that Judgment of conviction 
was void because relator was not 
represented by counsel before trial 
by Jury was waived by relator and 
he pleaded guilty, was not sufficient 
to overcome presumption that recital 
In Judgment that relator’s counsel 
was present was true.—^Bx parte 
Jones, TexCr., 166 S.W.2d 464. 

27. Kan.—^Noland v. Gardner, 136 P. 
2 d 288. 

28. Kan.—Swearengln v. Amrlne, 
136 F.2d 664. 

29. Contempt 

On application for writ of habeas 
corpus by one restrained for nonpay¬ 
ment of fine adjudged on conviction 
of contempt In violating Injunction, 
averments of information must be 
regarded as true, on the theory that 
the application for the writ consti¬ 
tutes a collateral attack.—^Bx parte 
Moore, 8 P.2d 818, 44 Wyo. 92. 

30. Okl.—^Bx parte McDonald, 63 F. 
2d 772, 60 Okl.Cr. 268. 

Pa.—Commonwealth ex rel. Nedeau 
V. Ashe, 12 A2d 610, 139 Pa.Super. 
414. 

Answer to mle, not to petition 

The response to a rule nisi com¬ 
manding the custodian of the body 
or person, whose custody is in ques¬ 
tion, to appear and show cause why 
the custody or control Is not wrong¬ 
ful or Illegal is according to some 
cases an answer to the rule and not 
to the petition on which the rule Is 
based.—^Payne v. Graham, 102 So. 
729, 20 Ala.App. 439. 

Fetitloa insnlfioient to entitle petl. 
tloner to mis 

OkL—^Bx parte Davis, 96 P.2d 916, 
68 Okl.Cr. 29. 

Xn Ponnsylvanla 

(1) On an application to the su¬ 
preme court for the writ, based on 
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the claim that petitioner Is confined 
under an improper sentence, the rec¬ 
ord of the court imposing sentence, 
accompanied by the Indictment and 
verdict, should be attached to the 
answer of the district attorney filed 
in response to the rule to show cause 
why the writ should not be granted. 
—Commonwealth v. Curry. 132 A 
370, 286 Pa. 289. 

(2) In such case, the supreme 
court acts on the petition, the an¬ 
swer, and the record of the court 
Imposing sentence.—Commonwealth 
V. Curry, supra. 

(3) Points of law raised by the 
pleadings are usually decided on the 
documentary evidence in the record. 
—Commonwealth v. Curry, supra. 

(4) Both In the supreme court and 
in the superior court, where peti¬ 
tioner's case is based on a claim of 
improper sentence, the court, under 
some circumstances, orders that the 
rule to show cause be made absolute, 
and, thereupon, treats the applica¬ 
tion as though the writ had been is¬ 
sued, and disposes of the cause ac¬ 
cordingly.—Commonwealth v. Curry, 
supra. 

31. Mass.—^In re Sims, 7 Cush. 286. 
legal detasLtioii 

(1) The writ will be denied where, 
on showing In response to rule to 
show cause. It appears that petition¬ 
er Is not detained illegally.—In re 
Carr, 1 Philippine 618, 1 Off.Gaz. 392. 

(2) So, where the return, with at¬ 
tached exhibits, conclusively shows 
want of merit in petitioner's claim 
of unlawful detention, the writ will 
be denied.—^Bx parte McDonald, 63 
P.2d 772, 60 OkLCr. 269—Ex parte 
Powell, 63 P.2d 771, 60 Okl.Cr. 267. 

An amend sd return to a rule nisi 
has been considered and the writ 
denied.—^Ex parte Gunderson, 6 Sa 
2d 698, 149 Fla. 325. 
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made to the rule to show cause, the court may 
issue the writ^^ and discharge the petitioner.83 

Presence of petitioner at inquiry on petition or 
application, before issuance of writ, is not, under 
all circumstances, essential or a matter of right.34 

Waiver of issuance of writ. The actual issuance 
of the writ may be waived under some circumstanc¬ 
es so that the validity and effect of subsequent pro¬ 
ceedings may be determined on the same basis as 
though the writ had issued.35 

Order for writ. A special order of court is not 
necessary before the writ issues where the writ 
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does not rest in discretion but is a matter of statu¬ 
tory right.38 

In some jurisdictions the court has jurisdiction 
to vacate an order of a court commissioner for the 
issuance of the writ, made without a decision on 
the merits,®*^ but it is improper for the court to va¬ 
cate such order on an order to show cause direct¬ 
ed to the commissioner alone, without notice to the 

petitioner.38 

Dismissal of petition on grounds other than mer¬ 
its. In a proper case a petition may be dismissed on 
the ground that the questions involved have become 
moot.S9 


32. Okl.—parte Lucas, 64 F.2d 
662, 178 Okl. 624—Ex parte Staggrs, 
Cr., 124 P.2d 269—Ex parte Mur¬ 
phy, 84 P.2d 806, 65 OkLCr. 245 
—^Ex parte Burns. 83 P.2d 610, 
65 Okl.Cr. 162—Ex parte Kelly, 62 
P.2d 1035, 60 OkLCr. 217—^Ex parte 
Lewis, 3 P.2d 242, 62 OkLCr. 124— 
Ex parte Kitchens, 282 P. 1114, 45 
Okl.Cr. 293—Ex parte Self. 233 P. 
783, 29 OkLCr. 345. 

munmary determlnatloiL oil petition 
In the absence of a return the 
court may proceed in a summary 
way to determine the cause on the 
verified and undenled petition.—^Ex 
parte Hawkins, 106 P.2d 1112, 70 Okl. 
Cr. 246—^Ex parte Hastings, 105 P.2d 
270, 70 OkLCr. 128—Ex parte Mur¬ 
phy, 84 P.2d 806, 65 OkLCr. 245. 
Allegatloiia of petition taken ae tme 
Facts alleged In a petition, duly 
verified by oath, may be taken as 
true or as admitted If not denied In 
the response or return to rule to 
show cause or If no such response 
or return Is filed.—^Ex parte Bums, 
83 P.2d 610, 65 OkLCr. 162—^Ex parte 
Lewis. 3 P.2d 242, 62 OkLCr. 124. 

33. Okl.—^Ex parte Staggs, Cr., 124 
P.2d 269—^Ex parte Hastings, 106 
P.2d 270, 70 Okl.Cr. 128—Ex parte 
Murphy, 84 P.2d 806, 65 OkLCr. 
245—^Ex parte Burns, 83 P.2d 610, 
65 OkLCr. 162—^Ex parte Kelly, 62 
P.2d 1036, 60 OkLCr. 217—Ex parte 
Kitchens, 282 P. 1114, 45 OkLCr. 
293—Ex parte Pruitt, 238 P. 601, 
31 Okl.Cr. 294—Ex parte Self, 233 
P. 783, 29 OkLCr. 346. 

Court may snmmaxlly order dis¬ 
charge where petition, duly verified. 
Is sufficient—^Ex parte Hawkins, 106 
P.2d 1112, 70 OkLCr. 246. 

34. Khn.—^Engels v. Amrlne, 125 P. 
2d 379, 165 Kan. 385. 

Bnle dlBouBsed 

In holding that petitioner was not 
denied his right of a writ of habeas 
corpus because he was not present at 
hearing on preliminary application 
for the writ. It was said, that order¬ 
ly administration of Justice would 


not be promoted by his presence.—' 
Engels V. Amrlne, supra. 

Bight not guaranteed by Constitu¬ 
tion or statute 

The presence of petitioner at hear¬ 
ing on preliminary application for 
writ of habeas corpus Is not a right 
guaranteed either by Constitution or 
laws of state.—^Buxton v. Amrlne, 
126 P.2d 381, 156 Kan. 440, certiorari 
denied 63 S.Ct. 45, 317 U.S. 629, 87 
L.Bd. - 

Frooeedlng on rule to show cause 

(1) In case of an original applica¬ 
tion In the supreme court, on a de¬ 
termination of (luestlons of law on 
the petition, answer to rule to show 
cause, and the record of the court 
Imposing sentence on petitioner, pe¬ 
titioner need not be produced, unless 
the court considers his presence nec¬ 
essary and orders that he shall be 
produced.—Commonwealth v. Curry, 
132 A. 370, 285 Pa. 289. 

(2) The superior court has fol¬ 
lowed the practice of the supreme 
court In not reoulrlng the presence 
of petitioner on a proceeding in 
connection with a rule to show 
cause, unless petitioner's presence is 
deemed necessary.—Commonwealth 
ex reL Zimbo v. Zoretskle, 188 A. 366, 
124 Pa.Super. 154. 

36. Ind.—Watts v. Watts, 96 N.E. 

1107, 176 Ind. 334. 

N.C.—State v, Edney, 60 N.C. 463. 

29 C.jr. p 149 note 74. 

36. N’.T.—^People v. Kuhne, 107 N. 
T.S. 1020, 67 Mlsc. 30, affirmed 111 
N.Y.S. 1136, 127 App.Div. 907, af¬ 
firmed 89 N.E. 1109, 195 N.Y. 610. 

37. Minn.—State v. Hemenway, 259 
N.W. 687, 194 Minn. 124. 

38. Minn.—State v. Hemenway, su¬ 
pra. 

39. Appeal peudiug iu same court 
Habeas corpus petition to criminal 

court of appeals was dismissed as 
moot, where, after filing thereof, pe¬ 
titioner was convicted of murder and 
sentenced to life imprisonment and 
his appeal from such conviction was 
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pending In such court.—^Ex parte 
Glass. 287 P. 802, 46 OkLCr. 352. 
Teimlnatlou of Impilsonmeut or re. 

Btralut 

(1) Termination of imprisonment 
or restraint is ground for dismissal 
because cause Is moot. 

Okl.—Ex parte Kirk, 186 P. 706, 16 
OkLCr. 722. 

Tex.—^Ex parte Kent, 60 S.W.2d 786, 
124 Tex.Cr. 31. 

(2) Application for habeas corpus 
will be dismissed, where petitioner 
has completed term pending hearing, 
so that questions become moot.—Ex 
parte Guyer, 288 P. 371, 47 Okl.Cr. 
240. 

(3) Petition for writ to obtain re¬ 
lease from Imprisonment on convic¬ 
tion for murder was dismissed after 
governor granted unconditional par¬ 
don of petitioner.—Ex parte Whit¬ 
ley, 233 P. 769, 29 OkLCr. 264. 

(4) Where prosecution for viola¬ 
tion of liquor statutes was dismissed 
on application of county attorney, 
defendant’s application for writ for 
release from imprisonment was dis¬ 
missed as a ‘‘moot case."—Ex parte 
Blancett, 109 P.2d 840, 71 OkLCr. 163. 

(5) A petition for habeas corpus 
alleging that petitioner was Illegally 
and unlawfully restrained of her lib¬ 
erty In city Jail was dismissed, 
where question before court hafi be¬ 
come “moot" by virtue of fact that 
petitioner had been tried before the 
municipal court and had been found 
not guilty and had been discharged. 
—^Ex parte Walrod, Okl.Cr., 124 P.2d 
264. 

▼olniLtaxy submission, of question, to 
another court for determination 
Okl.—^Ex parte Bailey, 38 P.2d 3, 169 
OkL 119. 

Prior adjudication 
Where defendant filed an extras 
ordinary motion for now trial pre¬ 
senting the contention that he had 
been deprived of benefit of counsel, 
and Judgment denying motion was 
affirmed by the supreme court, de¬ 
fendant could not thereafter main- 
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An application may be dismissed for want of 
prosecution,or because of the death of the person 
for whom the writ was sought.^! 

In a proper case the petition may be dismissed 

on motion of the petitioner,^ 2 

Demurrers to petitions are discussed supra § 81, 
and quashal or dismissal of writ of habeas corpus 
infra § 86. 

b. Federal Courts 

The usual procedure In federal courts Is to Issue 
the writ of habeas corpus, on application therefor, and 
on the return, to hear and dispose of the case, but the 
court, without Issuing the writ, may determine whether 
the facts alleged in the petition, If proved, would war¬ 
rant the discharge of the person imprisoned or detained. 


It is the usual procedure on an application for a 
writ of habeas corpus in the federal courts for the 
court to issue the writ and, on the return, to hear 
and dispose of the case.'^^ Whether the writ should 
be awarded in any particular case depends, however, 
on the showing made,^^ and, where it appears, from 
the showing made by the petitioner, that, if he were 
brought into court and the cause of detention were 
inquired into, he would necessarily be remanded, it 
is proper to deny the petition and refuse to issue 
the writ.^5 

The court, without issuing the writ, may consid¬ 
er and determine whether the facts alleged in the 
petition, if proved, would warrant the discharge 


tain a petition for habeas corpus on 
ground that he had been deprived of 
benefit of counsel.—^Williams v. Law¬ 
rence, 18 S.£r.2d 463. 193 Ga. 381, cer¬ 
tiorari denied 62 S.Ct. 905, 315 U.S. 
816, 86 L.Ed. 1214. 

Denial of writ In moot case see su¬ 
pra S 6. 

40. Want of filing of neeassaxy pa¬ 
pers 

(1) Habeas corpus proceeding 
would be dismissed for want of 
prosecution where no appearance was 
made and no brief was filed on be¬ 
half of petitioner, and question 
whether or not Judgment and sen¬ 
tence under which petitioner was 
confined had been executed and satis¬ 
fied could not be determined from pe¬ 
tition and return to rule to show 
cause.—^Bx parte Titus, 60 P.2d 810, 
59 OkLCr. 461. 

(2) Since affidavit made by the 
attorney for a person for whom the 
writ was sought was only a plead¬ 
ing, and nothing further was filed by 
applicant or by officer to whom an 
order to show cause why applicant 
should not be released was directed, 
the application for the writ was dis¬ 
missed, in view of the fact that no 
issue was presented which called 
for further consideration or adjudi¬ 
cation by the court—Ex parte Hays, 
77 S.W.2d 1066, 127 TexCr. 643—Ex 
parte Goldman, 77 S.W.2d 1047, 127 
Tex.Cr. 642. 

(3) Habeas corpus petition, un¬ 
accompanied by briefs, or copy or 
proof of ordinance under which peti¬ 
tioner was held, was regarded as 
abandoned and case was dismissed. 
—^Ex parte Lyons, 290 P. 568, 48 Okl. 
Cr. 206. 

41. Tex—^Ex parte Wallace, Cr., 246 

S.W. 686. 

42. Agreement of petltloiier to re¬ 
turn to aiLOther state 

A motion by petitioner to dismiss 
his application for writ of habeas 
corpus was granted, where petitioner 
In signed statement voluntarily 
agreed to waive his rights under 


the application and agreed to his de¬ 
livery by the warden of the state 
penitentiary to the state parole agent 
of another state for his return to 
that state.—Ex parte Hansen, 83 P. 
2d 206. 65 Okl.Cr. 84. 

43. U.S.—^Ex parte Qulrln, App.D.C., 

63 S.Ct. 2, 817 U.S. 1. 87 L.Ed, - 

affirming, D.C., 47 F.Supp. 481. 

29 C.J. p 148 note 71. 

Discretion of federal courts cu9 to 
issuance of writ in general see su¬ 
pra S 6. 

44i U.S.—^Ex parte Zimmerman, C.C. 

AHawaU, 132 P.2d 442. 

Showing as to abuse of dlsoretlon 
In support of denial of an appli¬ 
cation for a writ of habeas corpus, 
it was held that, where selection of 
counsel to represent accused was 
made by trial court in a criminal 
prosecution, selection must be given 
respect, and proof strong enough to 
support a finding of abuse of discre¬ 
tion must be presented, before a re¬ 
viewing court in a habeas corpus 
proceeding will grant relief.—^Ach- 
tien V. Dowd, C.C.A.lnd., 117 F.2d 
989. 

AUegatlons of petition in conflict 
with allegations in indictment 
On habeas corpus proceeding, the 
allegation in petition that petitioner 
did not cause check to be sent 
through the malls, could not stand 
against the affirmative allegation of 
the Indictment to the contrary, 
which petitioner admitted by his 
plea of guilty thereto.—^Hastings v. 
Hudspeth, C.C.AKan., 126 F.2d 194, 
certiorari denied 62 S.Ct. 1295, 316 
U.S. 692, 86 L.Ed. 1762, rehearing 
denied 63 S.Ct 25, 317 U.S. 706, 87 
L.Ed. - 

Application for leave to file petition 
(1) Leave to file an original appli¬ 
cation for the writ may be denied in 
what la obviously not a proper case 
for the writ—^Ex parte Baez, 20 S. 
Ct 673, 177 U.S. 378, 44 L.Ed. 813— 
In re Boardman, Cal., 18 S.Ct. 291, 
169 U.S. 39, 42 L.Ed. 653. 

<2) When petitioner, seeking leave 

640 


to file petition for habeas corpus, al¬ 
leged that the state circuit court had 
sustained demurrer to petition for 
writ of error coram nobis, that peti¬ 
tioner had filed appeal to state su¬ 
preme court, but that request that 
transcript be furnished free of 
charge because petitioner was a poor 
person had been denied, and peti¬ 
tioner contended that in absence of 
transcript he was left without rem¬ 
edy of appeal in state court. United 
States supreme court could not as¬ 
sume that state supreme court would 
refuse to use its process to bring be¬ 
fore it such parts of record as might 
be necessary for decision of the case 
or that, in that event, it would re¬ 
fuse to enter order finally disposing 
of the appeal.—^Ex parte Davis, Ind., 
63 S.Ct 679. 

Dismissal without prejudice 

In habeas corpus proceeding in 
federal court attacking conviction of 
murder in state court, where evi¬ 
dence showed that petitioner was 
given due process of law and alleged 
errors of law In the state court could 
not be reviewed, the petition was dis¬ 
missed without prejudice to petition¬ 
er’s recourse to state Judicial remedy 
or right to certificate of probable 
cause for appeal.—^Elliott v. Com¬ 
monwealth of Kentucky, D.C.Ky., 46 
F.Supp. 902. 

45. U.S.—^Ex parte Zimmerman, C.C. 

AHawall, 132 F.2d 442—Bstabrook 

V. King, C.C.A.MO., 119 F.2d 607— 

Albori V. U. S., C.aA.Cal., 67 F.2d 

4. 

29 C.J. p 148 note 73. 

Consideratiou of records of court and 
Judicial decision 

The rule stated In the text has 
been recognized in a case in which 
petitioner asserted that it is not 
proper for a district court to con¬ 
sider the records and files of that 
court and a pertinent decision of the 
circuit court of appeals of the same 
circuit, in reaching a conclusion that 
the petition for the writ should be 
denied.—Albori v. U. S., supra. 
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of the person for whom the writ is sought,4® and 
may make a preliminary examination to determine 
whether the petition discloses on its face a suffi¬ 
cient basis for issuance of the writ.^7 Xhe writ will 
not be issued if it appears on the face of the pe¬ 


tition that the petitioner is not entitled to the writ 
or to his discharge,and, in general, a petition may 
properly be dismissed if it does not contain allega¬ 
tions which warrant the issuance of the writ.^® If, 
however, the petition contains allegations sufficient 


46. U.S.—Ex parte Qurin, App.D.C., 

63 S.Ct. 2, 317 U.S. 1. 87 L.Ed. - 

afflrmingr, D.C., 47 F.Supp. 431. 

29 C.^. p 148 note 73. 

47. U.S.—Ellerbrake v. King, C.C.A. 
Mo., 116 F.2d 168—Banks v. O’¬ 
Grady, C.C.A.Neb., 113 F.2d 926— 
Mothershead v. King, C.C.A.Mo., 
112 F.2d 1004—Christianson v. 
Zerbst, C.C.A.Kan., 89 F.2d 40. 

29 C.J. p 148 note 73. 

Duty of court 

(1) It Is the duty of the court to 
make a preliminary examination to 
determine whether the petition dis¬ 
closes on its face sufficient basis for 
the Issuance of the writ.—^Ellerbrake 
V. King, C.C.AMO., 116 F.2d 168— 
Banks v. O’Grady, C.C.A.Nev., 113 F. 
2d 926—Taylor v. O’Grady, C.C.A. 
Neb.. 113 F.2d 798. 

(2) Before a hearing is necessi¬ 
tated or the writ Issues, court, to 
whom petition is addressed, must de¬ 
termine whether it appears from the 
petition Itself that the petitioner is 
not entitled thereto.—^Achtlen v. 
Dowd, C.C.AInd., 117 F.2d 989. 

(S) The proper practice calls for 
an examination of the petition to as¬ 
certain its legal sufficiency.—^Achtien 
V. Dowd, supra. 

(4) It is the duty of the court to 
determine whether allegations of the 
petition Justify the exercise of fed¬ 
eral authority.—^Wong Wey v. John¬ 
son, C.C.AMass., 23 F.2d 326, deny¬ 
ing rehearing 21 F.2d 963, and cer¬ 
tiorari denied Wong Wey ex reL 
Wong Cheu Dong v. Johnson, 48 S.Ct. 
528, 277 U.S. 692, 72 L.Ed. 1004. 
Matters considered 
The petition and facts of which 
the court Is required to take Judicial 
cognizance, considered together, are 
to be regrarded as constituting the 
application In determining whether 
the writ should be issued.—^Ex parte 
Zimmerman, C.C.A.Hawall, 132 F.2d 
442. 

Allegations taken as true 

(1) The court is bound to assume 
the truth of allegations of fact in 
the petition, in determining on the 
face of the petition whether the writ 
should issue.—^Ex parte Kerekes, D. 
CMlch., 274 P. 870. 

(2) On motion to dismiss the peti¬ 
tion for the writ on the ground of In¬ 
sufficiency appearing on the face of 
the petition, the allegations of fact 
In the petition are taken as true.— 
Capone v. Aderhold, D.O.Oa., 2 F. 
Supp. 280, affirmed, C.CLA., 65 F.2d 
130. 
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(3) It has been stated broadly 
that, if a verified petition sets forth 
what is necessary to give the federal 
court Jurisdiction, the writ must is¬ 
sue and the truth or falsity of the 
facts alleged must be determined at 
the hearing on the return to the writ. 
—Electoral College Case, C.C.S.C., 8 
F.Cas.No.4.336, 1 Hughes 671. 
Subpcana duces tecum denied 
Where petitioner for habeas cor¬ 
pus relied for his factual representa¬ 
tion on exhibits allegedly attached 
to petition but exhibits were not at¬ 
tached to petition, subpoena duCes te¬ 
cum directed to clerk of another 
United States district court to at¬ 
tend and bring applicable records 
with him was properly refused on 
ground that petition did not raise 
any fact issues.—Seals v. Johnston, 
C.C.A.Cal., 95 P.2d 601. 

4a U.S.—Walker v. Johnston, Cal., 
61 S.CL 674. 312 U.S. 276, 86 L. 
Ed. 830, reversing, C.C.A-, 109 P. 
2d 436, certiorari grranted 61 S.Ct. 
68. 311 U.S. 635, 85 L.Ed. 404—Ex 
parte Zimmerman, C.C.A.Hawaii, 
132 F.2d 443—McCord v. Page, C.C. 
A-Tex., 124 F.2d 68—Mlnnec v. 
Hudspeth, C.C.A.Kan., 123 F.2d 
444, certiorari denied 62 S.Ct. 797, 
316 U.S. 809, 86 L.Ed. 1207, rehear¬ 
ing denied 62 S.Ct. 913, 316 U.S. 
831, 86 L.Ed. 1224—^McGlnley v. 
Hudspeth, C.C.A.Kan., 120 F.2d 
523—Taylor v. O’Grady, C.C.A.Neb., 
113 F.2d 798—^McKee v. Johnston, 
C.C.A.Cal.. 109 P.2d 273, certiorari 
denied 60 S.Ct. 592, 309 U.S. 664, 
84 L.Ed. 1011—U. S. ex rel. Lee 
Pook Chew v. McNeil. C.C.A.Pa., 69 
P.2d 107—Manguran v. McClintlc, 
C.C.A.W.Va., 43 F.2d 290—Waller 
V. Touell, D.C.Va., 46 F.Supp. 411, 
appeal denied, C.C.A., ISO F.2d 486, 
application for stay pending appli¬ 
cation for certiorari denied IBlx 
parte WaUer. 62 S.Ct. 1313, 316 
U.S. 648, 86 L.Ed. 1732-Gall v. 
Brady, D.C.Md., 39 F.Supp. 504, af¬ 
firmed, C.C.A., 126 F.2d 263, cer¬ 
tiorari denied 62 S.Ct 1305, 316 U. 
S. 702, 86 L.Bd. 1770—Andrus v. 
McCauley, D.C.WaBh., 21 F.Supp. 
70. 

29 C.J. p 147 note 49, p 148 note 73, 
p 149 note 75. 

Statutory authority 
Provision of 28 U.S.C.A. § 455, that 
writ shall be awarded unless it ap¬ 
pears from the petition itself that 
the party is not entitled thereto, is 
sometimes cited as authority for 
denying the writ where the petition, 
on its faoe, shows that petitioner is 
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not entitled to it—Meeks v. Kaiser, 
C.C.A.MO., 125 F.2d 826—29 C.J. P 
147 notes 48, 49, p 148 note 73, p 149 
note 75. 

Neoesslty for hearing and taking evl- 
dence 

(1) Preliminary to refusal to issue 
writ because petition discloses that 
petitioner is not entitled to writ or 
to his discharge, it is not necessary 
to hold a hearing.—Meeks v. Kaiser, 
supra. 

<2) Neither is it necessary to take 
evidence.—McCord v. Page, C.C.A. 
Tex., 124 F.2d 68. 

(3) The district court may refuse 
to issue writ of habeas corpus and 
to order respondent to produce peti¬ 
tioner in court so that he can testi¬ 
fy in the proceedings, where on face 
of petition it appears that petition¬ 
er is not entitled to the writ.—^Mln- 
nec V. Hudspeth, C.C.A.KELn., 123 F.2d 
444, certiorari denied 62 S.Ct. 797, 315 
U.S. 809, 86 L.Ed. 1207, rehearing de¬ 
nied 62 S.Ct. 913, 316 U.S. 831, 86 L. 
Ed. 1224. 

Abssuce of allegratioiui dlsolosliig 
ground for writ 

(1) The court may properly refuse 
the Issuance of the writ if the peti¬ 
tion does not disclose on its face suf¬ 
ficient basis for Issuance.—^Bozel v. 
Hudspeth. C.C.AKan., 126 F.2d 685— 
Brown v. Johnston, C.C.A.Cal.. 91 
F.2d 370, certiorari denied 58 S.Ct. 
58. 302 U.S. 728, 82 L.Ed. 663— 
Christianson v. Zerbst, C.C.AKan., 89 
P.2d 40—^Dockter v. White, C.C.A. 
EAn., 26 F.2d 74—Cohen v. Biddle, 
C.C.AKan., 12 P.2d 704—29 C.J. p 149 
note 76. 

(2) It is proper to refuse to issue 
the writ where the application does 
not present such facts as would 
prima facie entitle petitioner to it. 
—Estabrook v. King, C.C.A.M 0 ., 119 
F.2d 607. 

29 C.J. p 147 note 49, p. 149 note 75. 
Form and sufficiency of petition gen¬ 
erally see supra 5 SO. 

49. U.S.—^Ellerbrake v. King, C.C.A. 
Mo., 116 F.2d 168—Blood v. 
O’Grady. C.C.A.Neb., 113 F.2d 926 
—Mothershead v. King, C.C.A.M 0 ., 
112 F.2d 1004—^Dunlap v. Swope, C. 
C.A.Wash., 103 F.2d 19—Dockter v. 
White, C.C.A.Kau., 26 F.2d 74— 
Crouch V. U. S., C.C.AHawall. 13 
F.2d 348—Cohen v. Biddle, C.C.A 
Kan., 12 F.2d 704. 

Dismissal on. motion 

(1) If it clearly appears from the 
petition that a case is not stated 
which would Justify the Issuance of 
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to entitle petitioner to the writ, in general the writ 
should be awarded,or, in the alternative, a rule 
to show cause why the writ should not be issued 
should be made,®^ for the purpose of making a de¬ 
termination on the merits.® 2 

A petition addressed to a particular judge of a 


district court may be heard and determined by an¬ 
other judge of such court.®^ 

Inquiry and determination on application and op¬ 
posing papers. In determining whether the writ 
should issue, the courts, under some circumstances, 
make a preliminary inquiry on the application and 
opposing papers.®^ In case of entry of a rule to 


the writ, the court may dismiss the 
petition on motion without awarding 
the writ.—Cohen v. Biddle. C.C.A. 
Kan.. 12 F.2d 704. 

<2) If the preliminary examina¬ 
tion of the application does not dis¬ 
close any ground for granting the 
writ, It Is permissible to dismiss 
the application on motion of the op¬ 
posing attorney.—^Bstabrook v. King. 

C. C.A.MO.. 119 F.2d 607—Harrison v. 
King. C.aA.Mo.. Ill F.2d 420— 
Thompson v. King. C.C.A.MO.. 107 F. 
2d 807. 

llismlBsal of court’s own motion 
The court may dismiss of its own 
motion a petition which Is insuffi¬ 
cient.—^Dockter v. White, C.C.A.Kan., 
25 F.2d 74. 

Dismissal after petitioner hears as to 
snAdency of petition 
If It appears that the petition does 
not state a cause for the issuance of 
the writ, the court or judge to whom 
the petition is presented may dis¬ 
miss it after petitioner has had am¬ 
ple opportunity to be heard as to ithe 
sufficiency of the petition.—^Erickson 
V. Hodges. Wash.. 179 F. 177. 102 C.C. 
A. 443. 

tt is duty of court, under some cir¬ 
cumstances, to dismiss the petition 
for want of sufficient allegations.— 
Kllerbrake v. King, C.C.A.Mo., 116 F. 
2d 168—Blood V. O’Grady. C.aANeb.. 
118 F.2d 926—^Andrus v. McCauley, 

D. C.Wash., 21 F.Supp. 70. 

sa U.S.—Smith V. O’Grady, Neb.. 61 
S.Ct. 572, 812 U.S. 329. 85 L.Ed. 859 
—^Achtien v. Dowd, C.C.A.Ind.. 117 
F.2d 989—^Mothershead v. King, C. 
aA.Mo.. 112 F.2d 1004—In re Keel¬ 
er. D.C.Ark.. 14 F.Cas.No.7,687, 

Hempst. 806. 

51. U.S.—parte Hosier, App.D.C., 
133 F.2d 316—Gall v. Brady, D.C. 
Md., 39 F.Supp. 504. affirmed. C.C. 
A., 125 F.2d 253, certiorari denied 
62 S.Gt 1305, 316 U.S. 702. 86 L.Ed. 
1770—^Electoral College Case, CLC. 
S.C.. 8 F.Cas.No.4.336, 1 Hughes 
671. 

Order to show cause not reoLnlred 

(1) Where It clearly appears from 
the petition that a case is not stated 
which would justify the Issuance of 
the writ, the court may deny the 
writ without making an order to 
show cause.—Cohen v. Biddle, C.C.A. 
Kan., 12 F.2d 704—^Erickson v. Hodg¬ 
es. Wash., 179 F. 177, 102 C.CJL 443. 

(2) Where petition presents only 


questions of law which court is In a 
position to decide adversely to peti¬ 
tioner on facts appearing In his 
own petition, the issuance of a 
show cause order is unnecessary.— 
McKee v. Johnston. C.C.ACal., 109 
F.2d 273, certiorari denied 60 S.Ct 
592, 309 U.S. 664, 84 L.Ed. 1011. 
Details of Inquiry on rule to show 
cause see Infra this section. 

Rule to show cause why writ should 
not be Issued in general see supra 
S 79. 

52, U.S.—^Ez parte Hosier, App.D.C., 
133 F.2d 316. 

Duty to ezamlna facts or take evi¬ 
dence 

A judge to whom a petition for 
habeas corpus, presented by a per¬ 
son held in custody under a sentence 
in a criminal prosecution, is ad¬ 
dressed should be alert to ezamlne 
the facts for himself, when if true as 
alleged they make the trial absolute¬ 
ly void.—Mothershead v. King. C.C. 
A.Mo.. 112 F.2d 1004—Forthofler v. 
Swope, C.C.A.WeL8h., 108 F.2d 707. 
Searing 

Where substantial questions of 
fact are presented, a hearing must be 
held at which an opportunity is af¬ 
forded for the submission of evi¬ 
dence and arguments.—Walker v. 
Johnston, Cal.. 61 S.Ct 674, 312 U.S. 
276, 85 L.Ed. 830, reversing. C.C.A., 
109 F.2d 436, certiorari granted 61 S. 
Ct 68, 811 U.S. 636. 86 L.Ed. 404— 
Beckett v. Hudspeth, C.C.A.Kan., 181 
F.2d 195. 

53. U.S.—Wright v. Johnston, D.C. 
CaL. 49 F.Supp. 748. 

Sight to ‘’pick” Judge 

Statute empowering district Judg¬ 
es Individually to receive and act on 
petitions for habeas corpus was not 
enacted for the purpose of enabling 
a petitioner to ’’pick” his judge, and 
no injury can be done petitioner by 
having his petition assigned accord¬ 
ing to the rules and heard and de¬ 
termined by one of the judges of the 
court although the petition is ad¬ 
dressed to another Judge of such 
court.—^Wright v. Johnston, D.C.Cal., 
49 F.Supp. 748. 

Courts or judge to whom application 
made generally see supra § 75. 
Jurisdiction of district courts in ha¬ 
beas corpus proceedings generally 
see supra 5 69. 

5^ U.S.—^Taylor v. Hudspeth, C.C.A. 
Kan.! 113 F.2d 825—Blood v. Hud- 
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apeth, C.C.A.S:an., 113 F.2d 470— 
Walker v. Chitty, C.C.A.Waah., 112 
F.2d 79—^Nivens v. Hudspeth, C.C. 
AKan.. 105 F.2d 756—Zahn v. Hud¬ 
speth, C.C.AKan., 102 F.2d 759, 
certiorari denied 69 S.Ct. 1045, 307 
U.S. 642, 83 L.Ed. 1522. 

29 C.J. p 148 note 73. 

Procedure on Inquiry In general 

(1) Habeas corpus proceeding 
wherein alien sought discharge from 
order of deportation after conviction 
for selling narcotics was properly de¬ 
termined on pleadings, where there 
WCU9 no issue of material facts.—To- 
daro V. Munster. C.C.AKan., 62 F. 
2d 963, certiorari denied 53 S.Ct. 657, 
289 U.S. 738, 77 L.Ed. 1485. 

(2) The view has been taken that 
the provision of 28 U.S.C.A. S 461, 
that court or judge shall proceed in 
summary manner to determine facts 
by hearing testimony and arguments, 
requires petitioner to submit with pe¬ 
tition or reply traversing allegations 
in answer whatever evidence he has 
and desires to be heard and consid¬ 
ered.—Blood V. Hudspeth. C.C.AKan.. 
113 F.2d 470. 

(3) Where certain allegations of 
the petition were sufficient to au¬ 
thorize issuance of writ, and there 
was nothing on face of petition or 
in warden’s return to dispute the al¬ 
legations. dismissal of petition with¬ 
out giving petitioner opportunity to 
prove the truth of the allegations 
was error.—Mothershead v. King. C. 
C.A.MO., 112 F.2d 1004. 

(4) Burden of showing ezistence of 
grounds for issuance of writ is on 
petitioner.—Walker v. Johnston, Cal., 
61 S.Ct. 674, 312 U.S. 275. 86 L.Ed. 
830. reversing, C.C.A., 109 F.2d 436, 
certiorari granted 61 S.Ct. 68, 311 U. 
S. 636, 85 L.Ed. 404—Taylor v. Hud¬ 
speth, C.C.AKan.. 113 F.2d 826— 
Blood v. Hudspeth, supra—Moore v. 
Hudspeth, C.C.A.Kan.. 110 F.2d 386. 
certiorari denied 60 S.Ct. 1106, 310 U. 
S. 643, 84 L.Ed. 1411. 

(5) Finding construed.—^Frame v. 
Hudspeth. C.G.AKan., 109 F.2d 366, 
reversed on other grounds 60 S.Ct. 
712, 309 U.S. 632, 84 L.Ed. 989. 

(6) Where petitioner making no 
objection to holding of hearing prior 
to filing of warden’s return to peti¬ 
tion for writ of habeas corpus tes¬ 
tified fully concerning proceedings 
resulting In petitioner’s sentence on 
plea of guilty and was advised that. 
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show cause why the'writ should not be granted, 
considered generally supra § 79, the court may con¬ 
sider the petition, the return to such rule, and any 


§ 82 

traverse that petitioner may file,^® in order to de¬ 
termine in the first instance whether an issue of 
fact affecting the right to the writ is presented.®® 


although attorney representing: him 
at the time the plea was entered and 
clerk of court would not be sub- 
pcenaed, their depositions could be 
taken but petitioner made no effort 
to secure such depositions or submit 
an argrument, petitioner could not 
complain that he had been deprived 
of the right to a hearing on his pe¬ 
tition.—^Beckett v. Hudspeth, C.C.A. 
Kan., 131 F.2d 195. 

(7) Remington & B. Code § 1949 
does not forbid one accused in ex¬ 
tradition proceedings from introduc¬ 
ing evidence on his own behalf be¬ 
fore committing magistrate, and ac¬ 
cused, who has had opportunity so 
to do and has declined, may not com¬ 
plain that subsecLuent habeas corpus 
proceedings are dismissed on the 
pleadings without his being given 
second opportunity.—^Bagley v, Star- 
wich, C.C.A.Wash., 8 F.2d 42. 

Use of affidavits 

(1) The court should not decide is¬ 
sues of fact on ex parte affidavits 
and without taking testimony, and, 
thereupon, refuse to issue the writ 
—Walker v. Johnston, Cal., 61 S.Ct. 
574, 312 U.S. 275, 85 UKd. 830, re¬ 
versing, C.C.A., 109 F.2d 436, certio¬ 
rari granted 61 S.Ct. 68, 311 U.S. 635, 
85 L.Ed. 404. 

(2) In a case in which the court 
to which application for the writ 
was made, acting on a consideration 
of the pleadings and affidavits, de¬ 
nied the writ and dismissed the pe¬ 
tition, the supreme court, with the 
consent of the solicitor general of 
the United States, granted certiorari, 
reversed, and remanded'the cause to 
the district court for the purpose 
of making a full inquiry as to the 
mental status of petitioner at the 
time he entered a plea of guilty, 
which was the question at issue,— 
Frame v. Hudspeth, C.C.A.Kan., 60 
S.Ct. 712, 309 U.S. 633, 84 L.Ed. 989, 
reversing, C.C.A., 109 F.2d 366. 

(3) Prior to the decision by the su¬ 
preme court in Walker v. Johnston, 
supra, affidavits were considered in 
some cases in which issues of fact 
were involved and in which issuance 
of the writ was refused.—Taylor v. 
Hudspeth. C.C.A.Kan.. 113 F.2d 826— 
Blood V. Hudspeth, C.C.A.Kan., 118 
F.2d 470—^Moore v. Hudspeth, C.C.A. 
Kan., 110 F.2d 386, certiorari denied 
60 S.Ct. 1106, 810 U.S. 643. 84 L.Ed. 
1411—^Nivens v. Hudspeth, C.C.A. 
Kan., 105 F.2d 756. 

(4) In a case in which affidavits 
were considered, it was held that 
whether petitioner freely, voluntarily. 
Intelligently, and competently waived 
his right to the assistance of counsel 


when he entered his pleas of guilty 
to an indictment, was a question for 
the district court under the evidence. 
—^Moore v. Hudspeth, supra. 

(6) Where accused petitioned for 
writ of habeas corpus on grround that 
the trial was invalid, since it violat¬ 
ed accused's right to trial by Jury, 
the record which recited, that, trial 
by jury having been waived the 
court heard evidence as to law and 
facts and found accused grullty on 
certain counts and not guilty on cer¬ 
tain other counts, was not contra¬ 
dicted but was merely explained by 
affidavits submitted in an amendment 
to formal answer to the petition, 
which affidavits indicated that the 
United States and accused had 
waived jury trlaL—Spann v. Zerbst, 
C.C.A.Ga.. 99 F.2d 336. 

JnstilLoatloxi of onstody or Imprison^ 
meat 

In determining whether a writ 
should be issued, the view has been 
expressed that any officer of the law 
proceeded against by habeas corpus 
proceeding for detaining any one in 
his custody illegally must, if he ad¬ 
mits the custody and imprisonment 
of the person, Justify such custody 
or imprisonment, or the prisoner will 
be released; in this connection, the 
view has been expressed that, in the 
case of a person alleged to be held 
under a conviction in a criminal 
case, such officer must present a rec¬ 
ord of a valid judgment or sentence 
of the trial court, and that mere 
minutes on certified copy of indict¬ 
ment against petitioner were no part 
of record and insufficient to warrant 
his continued imprisonment.—In re 
De Londl, D.C.Kan., 2 F.Supp. 256, 
reversed on other grounds, C.C.A., 
Warden of U. S. Penitentiary Annex 
at Ft. Leavenworth, KAn. v. De Lon- 
di. 62 F.2d 981. 

Petltioii, for writ denied 
U.S.—^U. S. V. Prankfeld, D.C.Mass., 
84 F.Supp. 17. 

Hearing on writ of habeas corpus see 
infra § 101. 

65. U.S.—Walker v. Johnston, CaL, 
61 S.Ct. 674, 312 U.S. 276, 85 L.Bd. 
830, reversing, C.C.A., 109 F.2d 436, 
certiorari granted 61 S.Ct. 68, 311 
U.S. 635, 86 L.Ed. 404. 

29 C.J. p 148 note 73. 

Supreme court has approved prao- 
tlce, with limitations, as convenient 
and as not depriving petitioner of 
any substantial rights, provided such 
limitations are observed.—Walker v. 

I Johnston, supra. 

Ozlgrlnal appUcatloa in supreme court 
On an application to the supreme 
court for a writ of habeas corpus 
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which the court denied, it was held 
that, since the return to a rule to 
show cause why the writ should not 
be issued was precisely the same as 
would have been a return to a writ 
of habeas corpus by the officer who 
made the return to the rule, if a 
writ had been served on him, the 
court could determine the right of 
applicant to release.—^Ex parte Tax- 
brough et al.. Ga., 4 S.Ct. 162, 110 
U.S. 651, 28 L.Ed. 274. 

Operation and effect of petltloii, re¬ 
turn, and traverse generally 

(1) The petition and applicant's 
traverse of the return to the order 
or rule to show cause are to be treat¬ 
ed as together constituting the ap¬ 
plication for the writ, and the re¬ 
turn as setting up facts thought to 
warrant its denial.—Walker v. John¬ 
ston, CaL, 61 S.Ct. 674, 312 U.S. 276, 
85 L.Ed. 830, reversing, C.C.A., 109 
P.2d 436, certiorari granted 61 S.Ct. 
68, 811 U.S. 685, 85 L.Ed. 404—Os¬ 
borne V. Johnston, C.C.A.Cal., 120 F. 
2d 947—^Loworn v. Johnston, C.C.A. 
Cal., 118 P.2d 704, certiorari denied 
62 S.Ct 92, 314 U.S. 607, 86 L.Ed. 488. 

(2) But allegations in the return 
denying allegations of material facts 
in the petition may not be considered 
in determining whether petitioner is 
entitled to the writ.—^Lowom v. 
Johnston, supra. 

Denial of leave to travene retuzn 

Denial of leave to traverse return 
was not abuse of discretion, where 
application made seventeen days aft¬ 
er return had been filed and cause 
argnied and submitted to court.— 
Crouch V. U, S., C.C.A.Hawall, 18 F. 
2d 848. 

56. U.S.—Walker v. Johnston, CaL, 

61 S.Ct. 574, 312 U.S. 275, 85 L.Ed. 

830, reversing, C.C.A., 109 F.3d 
I 436, certiorari granted 61 S.Ct. 68, 

I 811 U.S. 636. 85 L.Ed. 404. 

Question Involved on the inquiry 
on the rule to show cause is wheth¬ 
er the petition and traverse, con¬ 
sidered together as the application 
for the writ, allege a material fact 
which, if true, would require the 
discharge of the petitioner, notwith¬ 
standing such material fact may be 
controverted in the return to the 
rule.—^Lovvom v. Johnston, C.C.A, 
CaL, 118 F.2d 704, certiorari denied 
62 S.Ct. 92. 314 U.S. 607, 86 L.Ed. 
488. 

Decisions not constituting abuse of 
discretion 

Decisions by the court to which the 
petition was presented, that the pe¬ 
tition was sufficient and that the 
petition, return to a rule to show 
cause why the writ should not be 
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In such case, on determining that there is no issue mine the facts of the case by hearing the testimony 
of fact, the court may refuse to issue the writ if and arguments,®® and it has been stated in this con¬ 
it appears, as a matter of law, that there is no nection that, where an issue of fact is presented, 
ground for issuing it,®"^ but the court may issue the the only permissible practice is to issue the writ, 
writ and discharge the petitioner if it appears, as have the prisoner produced, and hold a hearing at 
a matter of law, that he is entitled to the writ and which evidence is received in accordance with stat- 
to his discharge.®® If, however, the petition, re- utory requirements.®® 

turn, and traverse raise a substantial issue of fact. Presence of petitioner. The presence of petition- 
there must be a hearing in accordance with the er at the preliminary inquiry as to the propriety of 
provision of 28 U.S.CA. § 461 that the court or issuing the writ is not necessarily essential or a 
judge shall proceed in a summary way to deter- matter of right.®^ 


granted, and the traverse by peti¬ 
tioner made issues of fact Justify¬ 
ing the taking of evidence, where 
they were evidenced by certain pro¬ 
cedural steps taken by the court, 
did not constitute an abuse of dis¬ 
cretion.—^Holiday v. Johnston. Gal., 
61 S.Ct 1015, 318 U.S. 842, 560. 85 
Ii.Ed. 1392. 

67. U.S.—Walker v. Johnston, Cal., 
61 S.Ct. 574, 312 U.S. 276, 85 L-Ed. 
830, reversing, C.C.A.. 109 F.2d 436. 
certiorari granted 61 S.Ct 68. 811 
U.S. 685, 86 Ii.Ed. 404—Price v. 
Johnson, C.aA.Cal.. 125 F.2d 806. 
certiorari denied 62 S.Ct. 1106, 316 
U.S. 677. 86 L.Ed. 1750, rehearing 
denied 62 S.Ct 1289. 316 U.S. 712. 
86 L.Ed. 1777—^Lowom v. John¬ 
ston, C.aA.CaL, 118 F.2d 704. cer¬ 
tiorari denied 62 S.Ct. 92, 314 U.S. 
607, 86 L.Ed. 488. 

58i U.S.—Walker v. Johnston, CaL, 
61 S.Ct 674, 312 U.S. 276, 85 L.Ed. 
830, reversing. C.C.A., 109 F.2d 

436, certiorari granted 61 S.Ct. 68, 
311 U.S. 635, 85 L.Ed. 404. 

59. 'U.S.—Walker v. Johnston, supra 
—^Price V. Johnston, C.C.A.CaL, 125 
F.2d 806, certiorari denied 62 S. 
Ct 1106, 816 U.S. 677, 86 L.Bd. 
1750, rehearing denied 62 S.Ct 1289, 
316 U.S. 712, 86 L.Ed. 1777— 

O'Keith V. Johnston, C.C.A.Cal., 
122 F.2d 554. 

Bvldenoe 

Cl) On the hearing petitioner has 
the burden of sustaining his allega¬ 
tions.—Walker V.' Johnston, 'Cal., 61 
S.CL 574, 312 U.S. 276, 85 L.Bd. 830. 
reversing, C.C.A., 109 F.2d 436, cer¬ 
tiorari granted 61 S.Ct 68. 311 U.S. 
635, 85 L.Ed. 404—^Lewls v. Johnston, 
C.aA.CaL. 112 F.2d 461. 

(2) It is error for the court to de¬ 
termine issues of faot on ex parte 
amdavlts and without taking testi¬ 
mony, and, thereupon, to refuse to 
issue the writ.—^Walker v. Johnston, 
supra—^McGinley v. Hudspeth, C.C.A. 
Kan., 120 F.24 523. 

(8) So. where petitioner seeks writ 
of habeas corpus on ground that he 
had been deprived of constitutional 
right to assistance of counsel for his 
defense, CLuestion whether petitioner 
has carried'his burden of proof and 


showed his right to discharge is to 
be determined by the whole of the 
testimony and not by pleadings and 
affidavits.—Walker v. Johnston, su¬ 
pra. 

(4) Witnesses who make affida¬ 
vits filed with the return to the rule 
to show cause must be subjected to 
examination ore tenus or by deposi¬ 
tion as are all other witnesses.— 
Walker v. Johnston, supniu 

(5) It had been held In some cas¬ 
es decided prior to Walker v. John¬ 
ston. supra, in which the practice 
is expressly disapproved, that affi¬ 
davits could properly be considered, 
even though petitioner was not giv¬ 
en an opportunity to cross-examine 
affiants.—^Lewla v. Johnston, C.CXA. 
Cal., 112 F.2d 451. 

(6) If a substantial issue of fact 
arises, a contention that petitioner's 
allegations were Improbable and un¬ 
believable could not serve to deny 
petitioner an opportimity to support 
them by evidence.—Walker v. John¬ 
ston, supra. 

Heazing before oosunlssloner 

A hearing before a district court 
commissioner, under an order of ref¬ 
erence, is not such a hearing as stat¬ 
ute requires.—O’Keith v, Johnston, C. 
C.A.Cal., 122 F.2d 554. 

jUlegatloiu of petitioii not denied la 
zetuxa 

Where allegations of fact in peti¬ 
tion for writ, which, if- true, would 
show an infringement of petitioner’s 
constitutional rights, were not de¬ 
nied In the return to the order to 
show cause, and the want of such 
denial was not explained, petition¬ 
er was entitled to a hearing.—Waley 
V. Johnston, Cal., 62 S.Ct. 964, 316 
U.S. 101, 86 L.Ed. 1802, vacating, C. 
C.A., 124 F.2d 587, affirming, D.C., 38 
F.Supp. 408. 

Issues of fact raised 

Allegations of petition for writ of 
habeas corpus on ground that peti¬ 
tioner had been deprived of his con¬ 
stitutional right to assistance of 
counsel for his defense and traverse, 
taken together, overcame presump¬ 
tion of regularity which record of 
trial Imported and entitled petitioner 
to hearing, and denials in affidavits, 
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filed with return to show cause, of 
petitioner’s allegations only served 
to make the Issues which must bo 
determined by evidence taken in the 
usual way.—^Walker v. Johnston. Cal., 
61 act 674, 312 U.S. 276, 86 L.Bd. 
830, reversing, C.C.A., 109 P.2d 436, 
certiorari denied 61 S.Ct 68. 311 U.S. 
635, 85 L.Ed. 404. 

Issues of fact requiring hearing not 
raised 

U.S.—^Price v. Johnston, C.C.A.Cal., 
125 F.2d 806, certiorari denied 62 
act 1106, 316 U.S. 677, 86 L.Bd. 
1750, rehearing denied 62 S.Ct. 1289, 
816 U.S. 712, 86 L.Bd. 1777. 

[sa U.S.—Walker v. Johnston, Cal.. 
61 act 574, 312 U.S. 275, 85 L.Ed. 
830, reversing, aC.A., 109 F.2d 
436, certiorari granted 61 S.Ct. 68, 
311 U.S. 635, 85 L.Ed. 404. 

61, U.S.—^Walker v. Chltty, C.C.A. 
Wash., 112 P.2d 79—Christianson 
V. Zerbst C.C.A.Kan., 89 F.2d 40 
—Murdock v. Pollock, Ekn., 229 F. 
392, 148 C.C.A. 512. 

29 C.J. p 160 note 86. 

Denial of writ 

(1) Court may act in absence of 
petitioner and refuse the writ, where 
it appears at preliminary inquiry 
that there is no basis for Issuance 
of writ and that, if prisoner were 
present, he would be remanded.— 
Christianson v. Zerbst, C.C.A.EAn., 89 
F.2d 40. 

(2) It was not error for the court 
to act in absence of petitioner apply¬ 
ing for writ of habeas corpus and 
to deny the petition, where it clearly 
appeared that result would have been 
the same if petitioner had been pres¬ 
ent and had testified to every fact 
pleaded in the petition.—^ZaJin v. 
Hudspeth, aC.A.Kan., 102 F.2d 769, 
certiorari denied 59 S.Ct. 1046, 807 
U.S. 642, 83 L.Bd. 1622. 

(3) Court properly refused to is¬ 
sue writ to order respondent to pro¬ 
duce petitioner in court so that the 
latter could testify in the proceed¬ 
ings, where there were no matters 
concerning which inquiry might be 
had in habeas corpus proceeding to 
which petitioner could have testi¬ 
fied had he been brought into court. 
—^Mlnnec v. Hudspeth, C.C.A.Kan., 123 
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Assignment of attorney to represent petitioner. 
It has been held that the court should appoint an 
attorney to represent petitioner pursuant to 28 U.S. 
CA. § 83S, where the petition is sufficient to re¬ 
quire the issuance of the writ or a rule to show 
cause, it is obvious that there will be a contest on 
questions of fact, and there is sufficient showing of 
petitioner's right to proceed in forma pauperis.®^ 
The court is not necessarily required in all cases, 
however, to appoint an attorney to represent peti¬ 
tioner, notwithstanding the latter’s request for such 
an appointment because of his alleged want of 
means,®® and there is authority for the view that 
a circuit judge to whom a petition for the writ is 
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presented does not have power to appoint an at¬ 
torney to represent petitioner.®^ 

Stay of issu/mce of Tvrit. The issuance of the 
writ has been stayed in some cases in order to afford 
an opportunity to the proper state officers to have 
a proper sentence imposed on petitioner under a 
conviction in a state court, notwithstanding the pe¬ 
tition shows that the petitioner is entitled to the 
writ because of the invalidity of the sentence,®®. 

Dismissal for want of jurisdiction. The circuit 
court of appeals has dismissed a petition for leave 
to file a petition in that court, because of the court’s 
want of original jurisdiction in habeas corpus.®® 
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7.2d 444, certiorari denied 62 S.Ct. i 
797, 315 U.S. 809, 86 L.Ed. 1207, re¬ 
hearing denied 62 S.Ct. 913, 315 U.S | 
831, 86 L.Ed. 1224. 

XnqiiiliT as to anfflclenoy of alleera- 
tlons of petition to authorise 
writ 

(1) Presence of petitioner Is not 
essential at a preliminary Inquiry 
to determine whether the allegations 
of the petition are sufficient to show 
grounds for Issuance of the writ.— 
McCord V. Page, C.C.A.Tex., 124 F. 
2d 68—^McKee v. Johnston, C.C.A. 
Cal., 109 F.2d 273, certiorari denied 
60 S.Ct. 592, 309 U.S. 664, 84 Ii.Fd. 
1011—Foster v. -Biddle, C.C.A.Kan., 
14 F.2d 280—Cahill v, Biddle. C.C.A- 
Kan., 13 F.2d 827. 

(2) Presence of petitioner at the 
proceedings on the Issues raised by 
the petition was not essential In a 
case In which the court determined 
that the petition did not state any 
ground warranting the Issuance of 
the writ—Bozel v. Hudspeth, C.C.A. 
Ean., 126 F.2d 585. 

Xnqolzy and determination on order 
to show cause or on opposing 
pleadings 

(1) It has been held or recognized 
that a denial of a petition after a 
preliminary inquiry, based on the 
petition, and on an answer or oppos¬ 
ing affidavits presented by the officer 
against whom the writ was sought, 
In the absence of petitioner, or with¬ 
out bringing him Into court, was 
not Improper.—^Blood v. Hudspeth, 
C.aA.Kan., 113 F.2d 470—Zahn v. 
Hudspeth, aC.A.E:an., 102 F.2d 759, 
certiorari denied 59 S.Ct. 1045, 307 
U.S. 642, 83 L..Ed. 1522. 

(2) The propriety of so proceed¬ 
ing has been upheld or recognized 
in cases in which the inquiry was 
based on the petition and the re¬ 
turn by the officer to an order or 
rule to show cause why the writ 
should not be granted.—Lewis v. 
Johnston. aC.ACal., 112 F.2d 451— 
Franzeen v. Johnston, C.C.A.CaL, 111 
F.2d 817—Kelly v. Johnston, D.C.Cal., 


23 F.Supp. 212, leave to appeal In 
forma pauperis denied, C.C.A., 99 F. 
2d 582, certiorari denied 59 S.Ct. 96, 
305 U.S. 597, 83 L.Ed. 378. 

(3) In a case In which a return 
to the order to show cause was filed, 
and In which a hearing was held at 
which petitioner was represented by 
counsel, evidence was taken, findings 
were made, and an order denying the 
petition was entered, but at which 
petitioner was not present In person, 
being detained in the federal peni¬ 
tentiary, it was held that the court 
was not required to Issue an order 
requiring the warden against whom 
the writ was sought to produce peti¬ 
tioner at the hearing, and that It was 
not necessary for the warden so to 
produce petitioner.—^Eelly v. John¬ 
ston, C.C.A.Cal., Ill F.2d 613, certio¬ 
rari denied 61 S.Ct. 710, 312 U.S. 691, 
85 L.Ed. 1127, rehearing denied 61 
S.Ct 803, 312 U.S. 715, 85 L.Ed. 1146. 

(4) On an original application to 
the supreme court for a writ of ha¬ 
beas corpus which was denied. It was 
held that, where the return to a 
rule to show cause why the writ 
should not be granted was precisely 
the same as a return to a writ of ha¬ 
beas corpus would have been, the 
court could determine the case cor¬ 
rectly and more conveniently with 
regard to the administration of Jus¬ 
tice than if the applicant were pres¬ 
ent under the writ.—^Ex parte Yar¬ 
brough, et al.. Ga., 4 S.Ct. 152, 110 U. 
S. 651, 28 L.Ed. 274. 

(5) These cases should, however, be 
considered In connection with the de¬ 
cision of the supreme court, herein¬ 
before considered, disapproving the 
practice of determining, on ex parte 
affidavits, issues of fact arising on 
a petition, return to an order to show 
cause, and traverse of such return, 
In which case it was stated that, 
where an issue of fact arises, the 
only permissible practice is to issue 
the writ, have the petitioner produced, 
and hold a hearing at which evidence 
may be received.—Walker v. John¬ 
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ston. Cal.. 61 S.Ct. 674, 312 U.S. 276. 
85 L.Ed. 830, reversing. C.C.A., 109 F. 
2d 436, certiorari granted 61 S.Ct. 68. 
311 U.S. 635, 85 L.Ed. 404. 

Dismissal of petition in absence of 
petitioner 

Where preliminary examination of 
an application discloses no grounds 
on which the writ could Issue, ii Is 
not error to dismiss the application 
on motion without producing the peti¬ 
tioner for hearing.—^Estabrook v. 
King. C.aA.Mo.. 119 P.2d 607—Har¬ 
rison V. King, C.C.A.MO., Ill F.2d 420 
—Thompson v. King, C.CJLMo., 107 
P.2d 307—Foster v. Biddle. C.C.A. 
Kan., 14 F.2d 280. 

02. U.S.—^Ex parte Rosier, App.D.C., 

133 F.2d 316. 

63. U.S.—Brown v. Johnston, C.C.A. 
Cal., 91 F.2d 370, certiorari de¬ 
nied 58 S.Ct. 68. 302 U.S. 728, 82 L. 
Ed. 563—Carey v. Brady, D.C.Md., 
39 F.Supp. 515, affirmed, C.C.A.. 
125 F.2d 253, certiorari denied 62 
S.Ct. 1306, 316 U.S. 702, 86 LEd. 
1770. 

Season for mle 

The proceeding is not a criminal 
prosecution as contemplated by the 
Sixth Amendment to the federal 
Constitution.—^Brown v. Johnston, 
supra. 

6^ U.S.—Whitaker v. Johnston, C.C. 
A., 85 F.2d 199. 

65. provisional stay 

Stay has been granted with the 
proviso that, if a proper sentence Is 
imposed and a suitable showing to 
that effect Is made, the writ shall 
not issue, but that, if sentence is not 
so Imposed, the writ shall issue.— 
Dooly V. Mahoney, D.C.Wash., 42 F. 
Supp. 890—^McCoy v. McCauley, D.C. 
Wash., 20 F.Supp. 200, followed in 
U. S. ex rel. Volpe v. McCauley, 20 
F.Supp. 202. 

66L U.S.—^Posey v. Dowd, C.C.A.Ind., 

134 F.2d 613. 

Jurisdiction of circuit court of ap¬ 
peals in habeas corpus proceedings 
generally see supra 9 69. 
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Procedure looking to dismissal generally. That 
the motion to dismiss a petition for the writ is filed 
in the name of the predecessor of the officer against 
whom the application for the writ was directed has 
been regarded as immaterial.®'^ The fact that the 
writ has been issued does not necessarily preclude 
a motion to dismiss the petition for insufficiency ap¬ 
pearing on its face.®® After the entry of an order 
den3ring the writ and dismissing the petition, the 
court has declined to grant a motion by petitioner 
to dismiss the cause without prejudice.®9 

Unless an order of removal is entered before the 
petition for a writ of habeas corpus is dismissed, the 
dismissal is not error, for it cannot relate to the 
order of removal.*^® 

§ 83. -Remedy for Denial of Writ 

Under statutes Imposing a penalty for the improper 
fefusaj of the writ of habeas corpus, no liability arises 
where the application presents no ground for the writ. 

By statute, in some jurisdictions, penalties are im¬ 
posed for the improper refusal of the writ of ha¬ 
beas corpus.^^ No liability for the statutory penal¬ 
ty attaches where the application presents no legal 
ground for the writ,^® or where a judge acting in 
his judicial capacity determines that there is no 
ground for granting the writ in cases where the 
statute does not make it the mandatory duty of the 
judge to grant the writ.^® Under some statutes, 
however, a judge who refuses to grant the writ is 
subject to the statutory penalty, where the petition 
is sufficient and there is, therefore, a duty to grant 
the writ.74 There must be a wrongful and willful 


refusal of the writ in order to create liability for 
the penalty imposed by some statutes.*^® 

Whether an order or determination denying the 
writ of habeas corpus is re viewable by some form 
of appellate review is considered infra § 109. 

Whether mandamus will lie to compel the hear¬ 
ing of an application for a writ of habeas corpus 
or to control the discretion of the court with re¬ 
spect to the issuance of such writ is discussed in the 
C.J.S. title Mandamus § 114, also 38 C.J. p 653 notes 
45, 47. 

The operation and effect of a denial of the writ 
with respect to subsequent applications for the writ 
generally are considered infra § 105, and habeas 
corpus to review proceedings is discussed infra § 
115. 

§ 84. Form and Requisites of Writ 

a. In general 

b. Where returnable 

c. When returnable 

d. Alteration of writ 

a. In Qeneral 

A writ of habeas corpus must substantially comply 
with statutory requirements as to the form and contents 
of the writ. 

The form and contents of a writ of habeas corpus 
are now generally prescribed by statute, which must 
be complied with as far as mandatory.*^® The writ 
is process and the general rules governing any oth¬ 
er writ or process are in the main fully applicable,^'^ 
and in general the writ is directed to the person de- 


67. TJ.S.—^Barlos v. White, C.C.A. 
Kan., 27 P.2d 313—^Dockter v. 
White, C.C.A.Kan., 25 P.2cl 74. 

68. I7.S.—Capone v. Aderhold, D.C. 
C^a., 2 F.Supp. 280, affirmed, C.C.A., 
65 F.2d 130. 

esu TJ.S.—^Ez parte Chin Ben Shim, 
D.aMass., 2 F.R.D. 50. 

7a U.S.—Ingrraffia v. Kevllle, C.C.A. 

Mass., 62 F.2d 301. 

71. Ky.—^Rallihan v. Gtordon, 196 S. 

W. 783. 176 Ky. 471. 

29 CJ. P 160 note 90—33 C.J. p 987 
notes 47-50. 

Condltibon pxeeeOeait to action, for pen¬ 
alty 

Circuit Judge arbitrarily refusing 
to examine petition for habeas cor¬ 
pus is not subject to statutory pen¬ 
alty. unless and until record made 
at time of suit, shows that very pa¬ 
per submitted to him in form and 
substance commanded Issuance of 
writ; failure to file habeas corpus 
petition constituted failure to bring 
suit, and precluded recovery of stat¬ 
utory penalty.—Gk>etas v. Black, 240 


N.W. 94, 266 Mich. 664, 84 A.L..R. 
802. 

72. Ga.—Jones v. Hill, 87 S.BL 766, 
17 Ga.App. 161. 

29 C.J. p 160 note 91. 

73. Ky.—Corneilson v. Toney, 12 Ky. 
L.. 746. 

29 C.J. p 160 note 92—33 GJ. p 987 
note 49. 

Discretion as to Issuance of writ in 
general see supra S 6. 

74. Tn. Georgia 

(1) The rule stated in the text has 
been announced and applied.—^Rhodes 
V. Glenn, App., 24 S.E.2d 721. 

(2) A like view was apparently 
taken in an earlier case.—Jones v. 
Hill, 87 S.E. 766. 768. 17 Ga.App. 161, 
concurring opinion of majority of 
court. 

(3) An ordinary who refused to is¬ 
sue writ of habeas corpus on a suffi¬ 
cient application was liable for stat¬ 
utory penalty notwithstanding the 
Illegal order authorizing the deten¬ 
tion of petitioner was signed by 
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Judge of the superior court.—^Rhodes 
V. Glenn, supra 

76. Iowa—Blodgett v. Ladd, 162 N. 
W. 233. 

29 C.J. p 150 note 94. 

76. U.S.—^Bx parte Craig, C.C.A.N. 
Y., 282 F. 138, reversing, D.C., 274 
F. 177, certiorari denied Craig v. 
McCarthy, 42 S.Ct. 272, 258 U.S. 
604, 617, 66 L.Ed. 793, and certio¬ 
rari granted Craig v. Hecht, 43 S. 
Ct. 90, 260 U.S. 714, 67 L.Ed. 477, 
affirmed 44 S.Ct. 108, 263 U.S. 255, 
68 L.Ed. 293. 

Xn name of 

In the United States, the writ al¬ 
ways runs in the federal courts in 
the name of the president of the 
United States, and in the state courts 
in the name of the state or the peo¬ 
ple.—^Ex parte Craig, supra 

77. N.J.—^Ex parte Thompson, 96 A. 
102, 86 N.J.EQL. 221. 

29 C.J. p 160 note 98. 

Bsoital of contents of affidavit in 
writ of habeas corpus does not Indl- 
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taining another, and commands the person to whom 
it is directed to produce the body of the prisoner, 
or person detained, together with the day and cause 
of his capture and detention, to submit to and re¬ 
ceive whatsoever the court or judge awarding the 
writ may determine in that behalf.*^® Under stat¬ 
utes in some jurisdictions, the writ is not invalidat¬ 
ed because of mere defects in formJ^ 

If the writ issues from a court as distinguished 
from a judge,®® it must be issued under the seal of 
the court,®^ and have the test of the clerk of the 
court.®2 Where so required by the local practice, 
the writ must be signed by the judge®® or tested 
in his name.®4 

b. Where Eetnmable 

While the writ of habeas corpus Is often made re¬ 
turnable before the court or Judge by whom It was Issued, 
It may be, and sometimes must be, made returnable 
before some other court or Judge. 

The writ should designate the court or judge be¬ 


fore whom it is returnable,®® and frequently the par¬ 
ticular place, or court or judge before whom the 
writ may or must be made returnable, is specified 
by statute, which is, of course, controlling.®® While 
the writ is often made returnable before the court 
or judge by whom it was issued,®*^ it may be, and 
often must be, made returnable before some other 
court or judge,®® as, for example, a court or judge 
in the county having territorial jurisdiction of the 
person in custody,®® or in the county where the of¬ 
fense was committed.®® Where application is pre¬ 
sented to another court or judge, the writ should 
not be made returnable before the judge who com¬ 
mitted the petitioner to prison.®^ 

c. When Eetnmable 

The writ must comply with statutory provisions pre¬ 
scribing the time when return shall be made. 

The writ should designate the time for the re¬ 
turn thereto,®® which may be forthwith or immedi- 


cate that court accepts such state¬ 
ments as true.—^Ex parte Matthews, 
219 P. 194, 109 Or. 88. 

78- U.S.—Seavey v. Seymour, C.C. 

Me., 21 P.Cas.No.12,596, 3 Cliff. 439. 
29 C.J. p IBO note 97. 

Directed to ‘^Joha Doe” 

The sheriff being officer in charge 
of county Jail and prisoners therein, 
city court properly refused to issue 
order to keeper of Jail for release 
of prisoner after hearing on writ of 
habeas corpus directed to “John Doe, 
keeper of the county Jail”, even if 
keeper had been named.—Jones v. 
Doe. 16 A.2d 901, 179 Md. 240. 

Any jAwftil ollloer 

Under statute, the appointment by 
the circuit Judge of Hamilton Coun¬ 
ty, to whom a petition for writ of 
habeas corpus was addressed, of any 
lawful officer of the county to serve 
the writ was valid, and it was no ob¬ 
jection that the writ was addressed 
to any lawful officer of H a mi lton 
County and was executed by an offi¬ 
cer of that county within the bounds 
of Sequatchie County.—Goforth v. 
State ex rel. Goforth, 144 S.W.2d 739, 
176 Tenn. 489. 

79. Minn.-State v. Haugen, 145 N. 

W. 167, 124 Minn. 456. 

29 C.J. p 151 note 4. 

8a Wls.—In re Blair, 4 Wis. 522. 
29 C.J. p 151 note 3. 

81. U.S.—^Ex parte Craig, C.C.A.N. 
T., 282 P. 138, reversing, D.C., 
274 F. 177, certiorari denied Craig 
V. McCarthy. 42 S.Ct. 272, 258 U. 
S. 604, 617, 66 L.Ed. 793. and cer- 
tlorarl granted Craig v. Hecht, 43 
S.Ct 90, 260 U.S. 714. 67 UBd. 477, 


affirmed 44 S.Ct. 103. 263 U.S. 255. 
68 L.E<L 293. 

29 C.J. p 150 note 2. 

Wilt a nullity 

A paper purporting to be a writ of 
habeas corpus, but not issued by the 
court, as distinguished from a single 
Judge, and returnable to it, and not 
under its seal and attested by its 
proper officer, is a nullity.—^Ez parte 
Craig, supra. 

88. U.S.—^Ex parte Craig, supra. 

83. Mo.—State v. Grimm, 143 S.W. 
450, 239 Mo. 340, Ann.CaB.1913B 
1188. 

29 C.J. p 150 note 99. 

84. Minn.—State v. Haugen, 145 N. 
W. 167, 124 Minn. 456. 

29 GJ. p 150 note 1. 

86. U.S.—^Ex parte Davis, C.C.A., 54 
P.2d 723. 

Tex.—Stakes v. Kogers, 165 S.W.2d 
81, 139 Tex. 650. 

Court or Judge individually 

Original habeas corpus writ in ex¬ 
tradition proceeding was properly 
made returnable before circuit court 
of appeals rather than before senior 
circuit Judge, individually.—^Ex parte 
Davis, C.C.A., 54 F.2d 723. 

Any place 

(1) The officer who Issues a writ 
of habeas corpus need not require 
return to be made in court, but may 
require it to be returned at any place 
he may designate.—^Proffer v. Stew¬ 
art. 82 S.W.2d 468, 259 Ky. 445. 

(2) Judge issuing writ of habeas 
corpus may make it returnable be¬ 
fore himself at such place as in his 
sound discretion would seem to serve 
ends of Justice and convenience of 
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all parties and court.—^McEachem v. 
McEachem, 185 S.R 684, 210 N.C. 98. 

The omission of a place in the writ 
where the prisoner was to bie 
brought does not render it void.— 
Wattles V. Marsh, 6 Cow., N.Y., 176. 

86. Tex.—Stakes v. Hogers, 165 S. 
W.2d 81, 139 Tex. 650. 

29 GJ. p 151 note 9. 

87. D.C.—Elliott V. U. S., 23 App.D. 
G 466. 

29 GJ. p 151 note 6. 

88l N.C.—^McEachern v. McEachem, 
185 S.E. 684, 687, 210 N.C. 98, cit¬ 
ing Corpus Jtiris. 

Okl.—^Bx parte Smith, 300 P. 635, 
150 Okl. 98. 

29 GJ. p 151 notes 7, 9. 

89. N.T.—^People ez rel. Potterton 

V. Potterton, 7 N.Y.S.2d 273, 169 
Misc. 404—In re Cataldo, 36 N.Y.S. 
2d 783. 

W.Va.—Click v. Click, 127 S.B. 194, 
98 W.Va. 419. 

90. Tex.—Stakes v. Rogers, 165 S. 

W. 2d 81, 139 Tex. 650—^Bx parte 
Patterson, 141 S.W.2d 319, 139 Tex. 
Cr. 489—Ex parte Meador, 248 S. 
W. 348, 93 Tex.Cr. 450. 

29 GJ. p 151 note 9 [e], [i]. 

91. D.C.—Elliott V. U. S., 23 App.D. 
G 456. 

92. Vt—State V. Perry, 18 A. 451, 
61 VL 624. 

DiBcxetion 

A Judge Issuing a writ of habeas 
corpus may make it returnable be¬ 
fore himself at such time as In his 
sound discretion would seem to serve 
the ends of Justice and convenience 
of all the parties and the court— 
McEachem v. McEachem, 185 S.E. 
684, 210 N.G 98. 
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ately.** Such designation must comply with statu¬ 
tory provisions prescribing the time when return 
shall be made.^^ 

d. iteration of Writ 

Material changes may Invalidate a writ of habeas 
corpus. 

Material changes may invalidate a writ, 
changes which are immaterial will not invalidate it, 
where the legal import remains the same or the 
change is made by a stranger.^® 

§ 85. Service of Writ 

The service of the writ of habeas corpus is generally 
regulated by statute and the general rules governing 
service of process. 

The service of the writ of habeas corpus is gen¬ 
erally regulated by statute, and in other respects 
the general rules governing service of process 
should be observed in order to make the service suf¬ 
ficient and effective.97 At common law, and unless 
otherwise prescribed by statute, the writ need not 
be served by an officer; any private individual may 
serve it.^^ 

Service of a writ from a federal court cannot 
be prevented Jby state process.®® A state officer is 
under no obligation to serve the writ on a federal 
officer having custcdy of the prisoner.^ 

Where service of the writ is prevented by an 


armed force, the court may order the writ to be 
placed on the files to be served when and where 
its service may become practicable.® In some ju¬ 
risdictions penalties for attempted evasion of serv¬ 
ice are prescribed.® 

Waiver. Statutory provisions for the benefit of 
the person on whom the writ is served may be 
waived,^ as by obeying the writ without insisting 
on compliance with such provisions.® 

§ 86. Quashing or Dismissing Writ 

A writ of habeas corpus may be quashed* recalled, 
or dismissed where it was Improvldently granted or where 
It appears that the petitioner Is not entitled to discharge, 
etc. 

Although, where the writ has been issued, al¬ 
though improvidently, and the prisoner is in court 
awaiting judgment, it has been said to be the bet¬ 
ter practice to inquire into the cause of detention 
and to dispose of the case on the merits,® a writ 
of habeas corpus may be quashed, recalled, or dis¬ 
missed where it was improvidently granted,^ as 
where it was issued without jurisdiction,® or with¬ 
out authority of the person detained, he being sui 
juris.® 

Writs of habeas corpus have been quashed or dis¬ 
missed where it appeared that no ground existed 
for discharging the prisoner, the restraint com¬ 
plained of being legal where the question was 


98. Vt—state v. Ferry, 18 A. 461. 
61 Vt. 624. 

94. Vt.—State v. Ferry, supra. 

29 C.J. p 161 note 13. 

Time of maklngr return see Infra § 

88 . 

95. Pa.—Commonwealth v. Thomas. 
69 Pa.Super. 424. 

29 C.J. p 162 note 15. 

98, N.T.—People v. Kuhne, 107 N.T, 

S. 1020, 67 Mlsc. 30, affirmed 111 
N.T.S. 1136, 127 App.Div. 907, af¬ 
firmed 89 N.E. 1109, 195 N.Y. 610. 
29 aj. p 162 note 16. 

97. Mo.—State ex rel. Billings v. 
Rudolph. 17 S.W.2d 932, 322 Mo. 
1163. 

29 C.J. p 162 note 22. 

'Where Jail outside district 
In habeas corpus proceeding by 
prisoner in District of Columbia 
workhouse located outside District, 
service on commissioners of District, 
director of public welfare, and su¬ 
perintendent of penal institutions 
was sufficient to gfive district court 
for District of Columbia Jurisdiction 
to issue the writ.—Sanders v. Allen, 
100 F.2d 717, 69 App.D.C. 307. 

Service of oxlgliial writ 
The service of the writ of habeas 
corpus is normally made by delivery 
of the original writ.—^U. S. v. Tod, 


D.C.N.T.. 291 F. 666—29 C.J. p 162 
note 22 [a]. 

BTotlce to solicitor general or prose¬ 
cutor 

Compliance with statute requiring 
notice to solicitor general or prose¬ 
cutor was held not Jurisdictional as 
regards right to habeas corpus and 
was waived by failure to raise ob¬ 
jection until after Judgment.—Prid¬ 
gen V. James, 149 S.B. 48, 168 Ga. 
770. 

9& Tenn.—Goforth v. State ex rel. 
Goforth. 144 S.W.2d 739, 176 Tenn. 
489. 

29 C.J. p 162 note 23. 

99. U.S.—U. S. V. Morris, D.C.Wls., 

26 F.Cas.No.16.811, 2 Am.L.Reg. 
348. 

1, U.S.—Ex parte Slfford, D.C.Ohio. 
22 F.Cas.No.12,848, 6 Am.L.Reg. 
669. 

8. tr.S.—^In re Winder, C.C.Mass.. 30 
F.Cas.No.17,867, 2 Cliff. 89. 

3. Verbal refusal to aooept service 

is not penalized by such an act 
where the officer might make serv¬ 
ice notwithstanding such refusal.— 
Buttrlck V. Emery, 62 A. 849, 71 N.H. 
463. 

^ Pa.—Commonwealth v. Poteet, 6 
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I Pa.Dlst. & Co. 163, 40 Montg.Co. 
I 168, 16 Del.Co. 614. 

29 C.J. p 162 note 26. 

Bequest for a oontinuanoe has been 
held to operate as a waiver of de¬ 
fects in service of a writ of habeas 
corpus.—Commonwealth v, Poteet, 
supra. 

B. N.T.—People v. Kuhne, 107 N.Y. 
S. 1020, 67 Mlsc. 30, affirmed 111 
N.T.S. 1136, 127 App.Div. 907. af¬ 
firmed 89 N.B. 1109, 196 N.Y. 610. 

6. Pa.—Commonwealth v. Crelder, 
32 Pa.Dlst & Co. 366. 

29 C.J. p 153 note 57. 

7. Fla—State ex rel. O'Berry v. 
Pearson, 186 So. 430, 433, 136 Fla. 
224, quoting Corpus Ottris. 

29 C.J. p 152 note 33. 

Essential facts misrepresented in pe¬ 
tition 

Cal.—^In re Morgan, 277 P. 740, 98 
CahApp, 745. 

& Can.—^In re Sproule, 12 Can.S.C. 
140. 

9. Fla—State v. Pearson, 186 So. 
430, 433, 136 Fla 224, quoting Cor¬ 
pus Juris. 

29 C.J. p 152 note 36. 

10. Cal.—Ex parte Gutierrez, 36 P. 
2d 712, 1 Cal.App.2d 281. 

Fla—^Berryman v. Chase, 173 So. 678, 
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abstract^^ or had become moot;^2 where the mat¬ 
ters set forth as grounds therefor had been fully and 
correctly disposed of in former proceedings 
where there was no restraint sufficient to support 
a grant of the writ;^^ where the unlawful restraint 
had terminated prior to the service of the writ;^^ 
where the detention terminated after the service of 
the writ;i® where respondent did not have the cus¬ 
tody or control of the party whose release was 
sought where the proceedings were not brought 
in the proper court where facts sufficient to en¬ 
able the court to act were not presented where 
the case was one where the granting of the writ 
was prohibited by statute where the court had 
lost jurisdiction where the proceedings had been 
abandoned,22 or withdrawn ;23 where lack of pros¬ 
ecution was shown,‘24 where the party had taken 


some action inconsistent with the claim advanced 
as a ground for release,23 and where the purpose 
of the writ had been accomplished.2® 

A failure to give notice to the prosecutor was 
held not to warrant dismissal of habeas corpus pro¬ 
ceedings where the prosecutor was granted addi¬ 
tional time to present his side of the case,27 and 
where, on its being held that the sheriff need not 
have relied on a guaranty for fees and expenses in 
transporting the petitioner to the court, the peti¬ 
tioner immediately paid them, a motion to quash 
was denied.28 Where the court decided that it had 
jurisdiction to try the case on the merits, it was 
held error to dismiss the suit without hearing evi¬ 
dence on the merits.29 

The sufficiency of the petition on which it was 
granted to support the writ may generally be ques- 


127 Fla. 563—Paulingr v. Simmons, 
157 So. 504, 117 Fla. 210—French 

V. Turner, 137 So. 621, 103 Fla. 426. 
Ga.—^Kinman v. Clark, 196 S.B. 166, 

185 Ga. 328. 

Mich.—In re Stone. 294 N.W. 166, 
295 Mich. 207—In re Offlll, 292 N. 

W. 352, 293 Mich. 416. 

N.J.—^Ex parte Tremper, 8 A.2d 279, 
126 N.J.Eq. 276, aifLrmed 19 A.2d 
342, 129 N.J.Bq. 274. 

N.T.—People ex rel. Lesser v. Hunt, 
10 N.T.S.2d 922, 256 App.Dlv. 1048, 
affirming 14 N.Y.S.2d 632, 171 Mlsc. 
640—^People ex rel. Madden v. 
Barr, 258 N.T.S. 646, 236 App.Div. 
319, reversing 257 N.T.S. 396, 143 
Misc. 716, reversed on other 
grounds People ex rel. Guillaume 
V. Barr, 267 N.T.S. 1029, 236 App. 
Dlv. 721, and People ex rel. Sulli¬ 
van V. Barr, 267 N.T.S. 1029, 236 
App.Dlv. 721, affirmed 184 N.B. 102, 
260 N.T. 682, affirmed 184 N.H. 101, 
260 N.T. 681. 

Pa.—Commonwealth ex rel. Magdon 
V. Davis, 40 Lack.Jur. 1—Common¬ 
wealth V. Ashe, 89 Pittsb.Leg.J. 
423—Stein v. McNeil, 87 Plttsh. 
Leg.J. 39. 

Tex.—Sanders v. State, 216 S.W. 866, 
86 Tex.Cr. 202. 

Utah.—Bagley v. Toung, 134 P.2d 
1098—Jensen v. Sevy, 134 P.2d 
1081. 

29 C.J. p 162 note 36. 

11. Utah.—^Ex parte Mears, 5 P. 552, 
8 Utah 50. 

12. Cal.—Ex parte Petraeus, 82 P. 
2d 201, 28 Cal.App.2d 251. 

Kan.—^Hanson v. Griffing, 283 P. 659, 
129 Kan. 697. 

La.—State v. Scallan, 10 So.2d 889. 
Okl.—Ex parte Hibler, 289 P. 869, 48 
Okl,Cr. 31—Ex psirte Lively, 289 P. 
359, 48 Okl.Cr. 31. 

13. CaL—^Ex parte Puter, 106 P.2d 
8, 16 CaLSd 309. 


14. Cal.—^Ex parte Cothran, 74 P.2d 
325, 24 Cal.App.2d 66. 

29 C.J. p 168 note 37. 

15. Fla.—State v. Pearson, 186 So. 
430, 433, 136 Fla. 224, quoting 
Corpus Juris. 

29 C.J. p 163 note 39. 

16- Cal.—^Ex parte Cothran, 74 F.2d 
325, 24 Cal.App.2d 65. 

Kan.—^Hanson v. Griffing, 283 P. 669, 
129 Kan. 697. 

29 C.J. p 168 note 40. 

Release from custody as not depriv¬ 
ing court of Jurisdiction see infra 
S 87. 

17. Fla.—State v. Pearson, 186 So. 
430, 488, 186 Fla. 224, quoting 
Corpus Juris. 

29 C.J. p 163 note 42. 

18. La.—^Ex parte Ryan, 50 So. 761, 
124 La, 286. 

Neb.—Gillard v. Clark, 179 N.W. 896, 
105 Neb. 84. 

19. Mo,—Ex parte Fowler, 278 S.W. 
196, 221 Mo.App. 326. 

N.T.—^People ex rel. Stubkjaer v. 
Morhous. 40 N.T.S.2d 58. 266 App. 
Div. 695—People ex rel. Curtis v. 
Jennings, 209 N.T.S. 746, 124 Mlsc. 
903. 

29 C.J. p 163 note 44. 

20. N.T.—^People v. Kaiser, 99 N.B. 
195, 206 N.T. 46. 28 N.T.Cr. 92, 
affirming 136 N.T.S. 274, 160 App. 
Div. 641. 

Or.—^Long v. Minto, 158 P. 895, 81 Or. 
281. 

21. Wash.—^Petition of Garvin, 41 
P.2d 776, 180 Wash, 641. 

Bsosps 

Writ of habeas corpus filed on be¬ 
half of person detained on fugitive 
warrant was held properly dismissed 
and fugitive's appearance bond prop¬ 
erly forfeited, where fugitive failed 
to appear as required by court, since 
failure to appear was an "escape" 
which deprived court of Jurisdiction 
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to inquire Into Illegality of detention 
complained of.—Petition of Garvin, 
supra. 

22. Okl.—Ex parte Clndle, 109 P.2d 
519, 71 Okl.Cr. 135. 

29 C.J. p 153 note 46. 

Acceptance of parole 
Where pardoning power extended 
clemency and it was accepted pend¬ 
ing determination of an application 
for a writ of habeas corpus directed 
to the warden of state penitentiary, 
petitioner, by accepting pardon, 
"abandoned" his application for a 
writ and "waived" the right to have 
it determined, and the case would be 
dismissed.—^Ex parte Cindle, supra. 

23. Nev.—State v. Second Judicial 
Dist. Ct., 126 P. 679, 86 Nev. 30. 

Okl.—^In re Mitchell, 122 P. 1133, 7 
Okl.Cr. 716. 

2A Okl.—In re Platt, 124 P. 1133, 6 
Okl.Cr. 666. 

25. Tex.—Sanders v. State, 216 S.W, 
856, 86 Tex.Cr. 202. 

29 C.J. p 153 note 60. 

26. searing before removal 
Discharge of writ of habeas cor¬ 
pus sought for purpose of preventing 
removal without a hearing to other 
federal district for trial was held 
proper, in view of showing, at time 
of hearing on petition for writ, that 
hearing as to removal had been had 
before commissioner, and that peti¬ 
tioner was detained to await further 
hearing before court, pursuant to 
Rev. St. 9 1014.—Unverzagt v. Benn, 
C.C.A.Wash., 5 F.2d 492, affirming, D. 
C., U. S. V. Unverzagt. 299 F. 1016, 
and certiorari denied 46 S.Ct. 24, 269 
U.S. 566, 70 L.Ed. 415. 

27. Mo.—^Bx parte Coder, 44 S.W.2d 
179, 226 Mo.App. 479. 

2& Mo.—^Ex parte Coder, supra. 

29. Tex.—Cusack v. Cusack, Civ. 
App., 107 S.W.2d 1021, error dis¬ 
missed. 
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tioned before making a return or answer thereto, 
by motion to quash the writ,®^ but in some juris¬ 
dictions, a motion to quash because of defects in 
the petition will not lie.®® 

Voluntary dismissal. Except where the custody 
of an infant is involved,®® writs of habeas corpus 
are subject to voluntary dismissal,®^ but not with¬ 
out an order of court touching the custody of the 
prisoner, where he has been released on bail.®® 
After a discontinuance and a dismissal of the writ, 
the court is without authority to enter a decree as 
to the merits.®® 

Hearing. On motions to quash and to dismiss 
a writ of habeas corpus, both will be treated as a 
motion to dismiss.®^ On a motion to quash the 
writ, the allegations of the petition are deemed ad¬ 
mitted,®® and the usual presumptions in support 
of the jurisdiction of a court of general jurisdic¬ 
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tion whose proceedings are collaterally attacked 
will be made.®® 

§ 87. Operation and Effect of Writ or Appli¬ 
cation 

The writ of habeas corpus Is of paramount authority 
over all other writs. Under a federal statute, state court 
proceedings pending proceedings In a federal court for a 
writ of habeas corpus are null and void. 

The writ of habeas corpus is of paramount au¬ 
thority over all other writs.^® On the service of 
the writ on respondent while the prisoner is still in 
his custody, the original restraint is considered as 
suspended, and the prisoner is thereafter held under 
and by virtue of the writ itself,^^ and not under the 
capias or commitment on which he was originally 
imprisoned.^® Generally no valid order can be 
thereafter entered in the original cause,^® but re¬ 
spondent does not thereby become immune from 
all other process until the habeas corpus proceed- 
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30l Ind.—^McQlennan v. Margowakl, 
90 Ind. 150. 

29 C.J. p 153 note 61. 

31. Ind.—Dlnkla v. Miles, 188 N.E. 
677, 206 Ind. 124. 

Mo.—State ex rel. Chase v. Calvird, 
24 S.W,2d 111, 114, 324 Mo. 429, cit¬ 
ing Coifpiia JnxlB—Ex parte Fow¬ 
led 273 S.W. 195, 221 Mo.App. 325. 
29 C.J. p 163 note 62. 

AmoiULtB to dezniixier 

A motion to quash a writ of habe¬ 
as corpus amounts to a demurrer.— 
Blealcley v. Barclay, 89 P. 906, 75 
Kan. 462, 10 L.R.A.,N.S., 230. 

Snell motloiL will not be granted 
nailess it is clear from the petition 
that the petitioner cannot obtain re¬ 
lease but must be remanded even 
after hearing.—Jensen v. Sevy, Utah, 
134 f>.2d 1081. 

32. Fla.—Chase v. State, 113 So. 103, 
93 Fla. 963, 54 A.L.H. 271. 

29 C.J. p 153 note 55. 

ITo inquiry as to teohnloal fonnal-i 
ItLes 

We know of no such practice as 
that of moving to quash a writ of 
habeas corpus because of defects in 
the petition on which it was issued. 
The Inquiry in such cases is not as 
to the technical formality of the 
showing made to the court for the 
Issuance of the writ, but as to the 
legality of the alleged detention of 
the prisoner. In such inquiry the 
pn.f tlfta are not limited to the mat¬ 
ters specifically set forth in the pe¬ 
tition for the writ, but may go out¬ 
side of these and Inquire into any 
matter that affects the legality of 
the detention.—Chase v. State, 113 
So. 108, 93 Fla. 963, 64 A.L 1 .R. 271— 
Johnson v. Lilndsey, 103 So. 419, 89 
Fla. 143—Grooms v. Schad, 40 So. 
497, 61 Fla. 168. 


33. Ga.—Collard v. McCormick, 132 
S.E. 767, 769, 182 Ga. 116, citing 
Corpus Juris. 

29 C.J. p 154 note 63. 

Dlsoretloii of court 

(1) Order discontinuing habeas 
corpus proceedings to determine 
child’s custody held within discretion 
of court.—Commonwealth ex rel. 
Glmbel v. Glmbcl, 94 Pa.Super. 677. 

(2) The court properly exercised 
its discretion in declining to permit 
discontinuance of habeas corpus pro¬ 
ceeding by father of minor child to 
determine child’s custody, where 
there were conflicting claims as to 
custody of child, and part of the evi¬ 
dence had been heard by the court.— 
EX parte Rich, 3 N.Y.S.2d 689, 264 
App.Div. 6. 

Dismissal not justified 

Where mother instituted habeas 
I corpus proceeding to obtain posses¬ 
sion of child, father produced child 
in court, and court paroled child to 
mother, who violated her pledge to 
court to return child to court, court 
was justified in refusing mother’s 
motion to dismiss habeas corpus pro¬ 
ceeding on day motion was filed, and, 
after answer seeking affirmative re¬ 
lief had been filed, the court was 
without authority to grant plaintiff’s 
motion to dismiss habeas corpus pro¬ 
ceeding.—^Evans v. Taylor, Tex.Clv. 
App., 128 S.W.2d 77. 

3 ^ Or.—Goln v. Chute, 260 P. 998, 
126 Or. 466, affirmed 270 P. 492, 
126 Or. 466. 

29 C.J. P 164 note 62. 

36. Nev.—State v. Second Judicial 
Dlst Ct., 126 P. 679, 36 Nev. 30. 

29 C.J. p 164 note 64. 

36. Pa.—Commonwealth v. Tucker, 
78 Pa.Super. 19. 
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37. Fla.—State ex rel. Rasco v. Ras- 
co, 190 So. 510, 139 Fla. 349. 

38. Utah.—Jensen v. Sevy, 134 P.2d 
1081. 

29 C.J. p 154 note 58. 

38. Idaho.—Ex parte Allen, 170 P. 

921, 31 Idaho 295. 

29 C.J. p 164 note 60. 

40. Ill.—People v. Zimmer, 96 N.E. 
529, 252 Ill. 9. 

29 C.J. p 164 note 66. 

41. Fla,—State v. Quigg, 107 So. 
409, 91 Fla. 197. 

29 C.J. p 164 note 67. 

Custody of prisoner pendente lite see 
infra S 94. 

On waiver of Issuance of writ 
Applicant for habeas corpus, on 
waiver of Issuance of writ, passed 
into custody of court and remained 
under its protection and control, al¬ 
though at liberty on balL—^Ex parte 
Vogler, 9 S.W.2d 733, 110 Tex.Cr. 
579, 62 A.L.R. 466. 

Xhfant as ward of court 
On institution of habeas corpus 
proceedings in court of equity for 
custody of minor, such minor became 
a ward of the court.—^Wright v. 
Price, 147 So. 675, 226 Ala. 468. 

42. Fla.—State v. Allen, 89 So. 398, 
82 Fla. 149. 

43. Va.—Cardoza v. Epps, 23 S.E. 
296. 

29 C.J. p 164 note 69. 

Amendments 

Justice of peace could amend his 
docket, even after Issuance of writ 
of habeas corpus, to show that peti¬ 
tioner was actually tried.—^Ex parte 
Barnes, 16 P.2d 309, 127 Cal.App. 
708—In re Glavich, 239 P. 707, 74 
CaLApp. 144. 
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iiig is finally, disposed of,^^ although enlarged on 
bail>® Thus, where a second arrest does not con¬ 
flict with the first, the party may be rearrested 
during the pendency of the habeas corpus pro¬ 
ceedings,^® for the same offense^*^ or for another 
offense.^® 

The jurisdiction of the court issuing the writ 
cannot be ousted after it has been served by any 
act of the parties themselves,^® and even the re¬ 
lease of the prisoner from custody will not deprive 
the court of jurisdiction.®® 

Suspension of state proceedings by federal ivrit. 
Under a federal statute providing for a stay of 
proceedings in state courts pending proceedings for 
a writ of habeas corpus in a federal court and un¬ 
til final judgment therein, state court proceedings 
during the pendency of proceedings in a federal 
court for a writ of habeas corpus are null and 
void,®i and the statute has been held applicable re¬ 
gardless of whether the petitioner was restrained 
by authority of either the state or the federal 
courts.®^ No order staying proceedings is neces¬ 
sary,®® and the statute stays the proceedings, even 
though the writ is denied.®^ However, the juris¬ 
diction of the state courts is restrained only pend¬ 
ing the proceedings in the federal courts and un¬ 
til the final judgment therein,®® and the statute re- 


§ 88 

fers to, and invalidates, only proceedings against 
the prisoner,®® which may interfere with the full 
examination and final judgment in a habeas corpus 
proceeding in the federal courts,®*^ and not proceed¬ 
ings taken with a view to securing to the prisoner 
the benefit of the federal writ,®® or totally differ¬ 
ent proceedings not determined in, or in process of 
being determined in, the federal habeas corpus pro¬ 
ceedings.®® 

Supersedeas or stay of proceedings pending ap¬ 
peal in habeas corpus proceedings generally is dis¬ 
cussed infra § 115. 

§ 88. Return to Writ 

a. In general 

b. By whom made 

c. Time of making 

a. In General 

The return Is the principal pleading, and in some, 
but not all, Jurisdictions is a prerequisite to the jurisdic¬ 
tion of the court to proceed to a determination of the ap¬ 
plication for the writ. A failure to make a return does 
not discharge the prisoner. 

In a habeas corpus proceeding the return to the 
writ is the pleading of the person against whom the 
writ is directed.®® It is the first®i and principal®* 
pleading therein, and corresponds to the complaint 
in civil actions.®® In general a return must be 


44L U.S.—Collins V. Lolsel, La., 4S 

S.Ct. 618. 262 U.S. 426, 67 L.Ed. 
1062—Stallings v. Splain, D.Q, 40 
S.Ct. 637, 263 U.S. 389, 64 L.Ed. 
940. 

Tex.—^Ex parte Vogler, 9 S.W.2d 733, 
110 Tex.Cr. 579, 62 A.I 1 .R. 466. 
46. U.S.—Stallings v. Splain, D.C., 
40 S.Ct. 537, 268 U.S. 839, 64 L.Ed. 
940. 

Tex.—^Bx parte Vogler, 9 S.W.2d 783, 
110 Tex.Cr. 679, 62 A.L.R. 466. 

46. U.S.—Collins V. Lolsel, La., 48 
S.Ct 618, 262 U.S. 426, 67 L.Ed. 
1062. 

Tex.—^Bx parte Vogler, 9 S.W.2d 733, 
110 Tex.Cr. 679, 62 A.L.R. 466. 

29 C.J. p 164 note 72. 

47. U.S.—Stallings v. Splain, D.C., 
40 S.Ct. 637. 268 U.S. 889, 64 L.Ed. 
940. 

29 C.J. p 164 note 73. 

4& U.S.—Collins v. Lolsel, La., 43 
S.Ct. 618, 262 U.S. 426, 67 L.Ed. 
1062. 

Tex.—^Ex parte Vogler, 9 S.W.2d 733, 
110 Tex.Cr. 679, 62 A.L.R. 466. 

29 C.J. p 164 note 74. 

49. Or.—Pomeroy v. Lappeus, 9 Or. 
863. 

50l Or.—^Pomeroy v. Lappeus, supra. 
29 C.J. p 164 note 76. 

51. U.S.—^Marslno v. Hogsett, C.C. 

A.Mass., 37 F.2d 409. 

29 C.J. p 164 note 77. 


Words "pending the proceedings," 
in the statute, refer to the proceed¬ 
ings in the federal courts from the 
time an application for a writ of 
habeas corpus is filed until it is 
finally determined.—^Loule Tung v. 
Coleman, D.C.Idaho, 6 F.Supp. 702. 
Defect not avaUable to accused 
The failure of a state court to 
comply with conditions on which the 
attorney general of the United States 
permitted a federal prisoner to be 
taken into a state court for trial on 
pending indictments by issuing a 
writ of habeas corpus commanding 
the federal officer to produce accused 
for trial on new Indictments re¬ 
turned after federal court denied his 
application for a writ of habeas cor¬ 
pus was held not sufficient ground 
for declaring the state court pro¬ 
ceedings void under the federal stat¬ 
ute, the defect being one of which 
accused could not himself take ad¬ 
vantage.—^Marsino v. Hogsett, D.C. 
Mass., 37 F.2d 409. 

68. U.S.—^Marslno v. Hogsett, supra. 

53. U.S.—^Lambert v. Barrett, N.J., 
16 S.Ct 136, 169 U.S. 660, 40 L.Ed. 
296. 

6A U.S.—^ACarslno v. Hogsett, D.C. 
Mass., 87 F.2d 409. 

55. U.S.—^In re Shibuya Juglro, N. 
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T. . 11 S.Ct 770, 140 U.S. 291, 86 U 
Ed. 610. 

29 C.J. p 166 note 79. 

66, U.S.—Rogers v. Peck, Vt, 26 S. 

Ct. 87, 199 U.S. 425, 60 L.Ed. 266. 

29 C.J. p 165 note 80. 

57. U.S.—^Rogers v. Peck, supra. 

29 C.J. p 166 note 81. 

5& U.S.—^Rogers v. Peck, supra. 

69. U.S.—In re Strauss, N.T.. 126 
F. 827, 63 C.G.A. 99, certified quea- 
tlons answered 25 S.Ct. 636, 197 

U. S. 324, 49 L.Ed. 774. 

29 G.J. p 165 note 88. 

ec^ Ill.—^People V. Meyerlng, 178 N. 
E. 122, 846 Ill. 698. 

61. Mo.—^Label V. Sullivan, 165 S.W. 
2d 639—Thompson v. Sanders, 76 
S.W.2d 1061, 334 Mo. 1100—Ex 

parte Flchtel, 84 S.W.2d 977, 229 
Mo.App. 847. 

68. Mo.—Label v. Sullivan, 166 S.W. 
2d 639—^Ex parte Bass, 40 S.W.2d 
467, 328 Mo. 196—^Flournoy v. 

Owens, 276 S.W. 923, 310 Mo. 865— 
Ex parte Thomberry, 264 S.W. 
1087, 300 Mo. 661. 

63. Gal.—^In re Golllns, 90 P. 827, 
151 Gal. 840, 129 Am.S.R. 122—Ex 
parte Kolb, 212 P. 646, 60 CaLApp. 
198. 

Utah.—Jensen v. Sevy, 184 P.2d 108L 
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§ SS 


TTT.ide to the writ in accordance with the command 
of the writ and as required by statute.®^ In some 
j-irisdictions it is held that the court has no ju¬ 
risdiction to proceed with the determination of an 
anplicalion for relief under a writ of habeas cor¬ 
pus in the absence of a return:®^ but in other ju¬ 
risdictions, while the better practice is to file a re¬ 
turn,®® and althoitgh the courts are empowered to 
enforce obedience to the writ and require a re¬ 
turn,®^ they may proceed in a summary way to de¬ 
termine the cause on a verified and undenied peti¬ 
tion;®® the fa;!*-:rc to rnahe a formal return will 
not invalidate a hearings on the merits, where no ob¬ 
jection to the lack of a return was made.®® and 
want cjf a return will not impair the judgment ren¬ 
dered.^® 

In some jurisdictions where an application for a 
writ is made to the court of last resort by a pe¬ 
titioner proceeding without the aid of counsel and 
the petition shows on its face that the alleged de¬ 
tention complained of is in conformity w’ith a valid 
conviction and sentence, the court will dispose of 
the merits of the case and deny the writ on the 
showing made, without the formal issuance of a 
writ and return thcretoJ^ 

A mere failure to make a return does not oper¬ 
ate to discharge the prisoner,"® 


b. By Whom Made 

The return must be made by the person or officer to 
whom the writ is directed or who has charge of the 
prisoner. 

The return must be made by the person or officer 
to whom the writ is directed"® or issued,"^ or on 
whom it was served."® A return by a person to 
whom the writ is not directed, or who is not named 
in the proceeding as a party thereto, or who does 
not appear to have had, or been entitled to, custody 
of the prisoner, is insufficient,'*® but may be given 
some consideration.*^^ However, in the absence of 
the sheriff to whom the writ is directed, the return 
may be made for him by his chief deputy having 
the prisoner in charge.^® 

c. Time of Making 

The return should be made within the time directed 
by the writ and controlling statutes. 

The law contemplates a prompt return on the 
writ,"® usually on short notice.®® The return should 
be made within the time directed by the writ and 
controlling statutes;®^ however, a reasonable time 
will be allowed.®^ A statute which provides a max¬ 
imum limit of time within which the return must 
be made is no excuse for unnecessary delay in obey¬ 
ing the writ, and, under certain circumstances, a 
slight delay may constitute a disobedience of the 


6^ Cal.—Ex rarte Gutierre*. S6 P. 

2d 712. 1 Cal,App.2d 2S1, 

Utah.—BaETley v. Tounff, 134 P.2d 
lOOS—Jensen v. Sevy, 134 P.2d 
10 $ 1 . 

29 C.J. p 155 note S4. 

Hemedy for disobedience of writ see 
infra I 96. 

6S. ITtah.—Jensen v. Sevy, supra. 

29 C.J. p 155 note S6. 

68. Pa.—Commonwealth ex rel. Zim- 
bo V. Zoretskie, ISS A. S65, 124 Pa. 
Super. 154. 

69, Okl.—Ex parte Bass, 2S0 P. $24. 
139 Okl. 31—Ex parte Wood. 159 
P. 4S3, 58 OkL 278—Ex parte Mur¬ 
phy. 84 P.2d 806. 65 Okl.Cr. 243. 

Compellini? obedience to writ see in¬ 
fra i 96. 

SuliBg on xaotlQa. to compel axurerer 
In habeas corpus proceediner for 
release from imprisonment pursu¬ 
ant to extradition, failing to rule on 
motion to compel agent of demand¬ 
ing state to file an answer was not 
error.—Scheinfain v. Aldredge, 12 S. 
E.2d 868, 191 Ga. 479. 
ea OkL—Ex parte Bass. 280 P. 824. 
139 Okl. 31—Ex parte Wood, 159 P. 
483. 58 Okl. 278—^Ex parte Mur¬ 
phy, 84 P.2d 806. 65 Okl.Cr. 245. 
•i. Pa.—Commonwealth ox rel. Zim- 
bo v. Zoretakle, 188 X. 365, 124 Pa. 
Super. 154. 


Bot an Issue 

In hal»eas corpus to secure prison¬ 
er’s release under warrant of extra¬ 
dition. absence of return to writ was 
not an issue, where court heard case 
wholly on allegations of petition, 
with acquiescence by all parties 
thereto.—^Flournoy v. Owens, 275 S. 
W. 923, 310 Mo. 335. 

Pxooednral ixregulaxitles 
In habeas corpus proceedings in¬ 
volving the custody of children, mere 
procedural irregularities, such as the 
failure to make a return, will not 
render a full hearing on the merits, 
where the petitioner did not object 
to the lack of a return.—Common¬ 
wealth ex rel. Zlmbo v. Zoretskie, 18 S 
A. 365, 124 Pa.Super. 154. 

TCk Mo.—^Flournoy v. Owens, 275 S. 

W. 923, 310 Mo. 355. 

29 CJ. p 153 note 89. 

71- Pla.—State ex rel. Hamilton v. 

Mayo, 167 So. 34. 123 Fla. 491. 
72L X.J.—Patterson v. State, 8 A. 
305. 49 X.J.Law 326, affirmed 14 
A. 125, 50 X.J.IAW 421. 

78. X.Y.—People v. Warden of 
Kings County Jail, 146 N.Y.S. 1064, 
160 App.Div. 480. 

29 C.J. p 155 note 93. 

<a.ty offloial 

A return to a urrit sued out to ob¬ 
tain discharge after conviction for 
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Violation of a city ordinance need not 
be made by the mayor, but may be 
made by the chief of police.—Russell 
V. City of Bessemer, 97 So. 149, 19 
Ala.App. 270. 

76. Okl.—Ex parte Reily, 62 P.2d 
1033, 60 Okl.Cr. 217. 

75. Cal.—Ex parte Zeehandelaur, 12 
P. 259, 71 Cal. 238. 

76. X.Y.—^People v. Kings County 
Jail, 145 X.T.S. 1064, 160 App.Dlv. 
480. 

29 C.J. p 155 note 94. 

77. X.T.—People v. Grant, 19 N.B. 
281, 111 N.Y. 584. 

29 C.J. p 155 note 95. 

78l Ala.—Shelton v. State of Ten¬ 
nessee ex rel. State of Alabama, 
App., 12 Sa2d 103. 

79. La.—State ex reL Faxzio v. 
Trlolo, 101 So. 211. 156 La. 824. 

80. Utah.—Bagley v. Young, 134 P. 
2d 1098. 

81. N.T.—People v. Kuhne, 107 N. 
T.S. 1020, 57 MIsc. SO, affirmed 111 
N.Y.S. 1136, 127 App.Div. 907, af¬ 
firmed 89 N.E. 1109, 195 N.T. 610. 

29 aj. p 155 note 97. 

«L U.S.—Ex parte Baez, 20 S.Ct. 

673, 177 U.S. 378, 44 L.Bd. 813. 

29 C.J. p 156 note 98. 
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writ.83 Under a statute which requires the writ to 
be made returnable forthwith the judge may name 
the day when the person detained shall be brought 
before him, but he is not required to name the 
hour.84 A return to the writ made after the date 
specified, and after the filing of a motion to dis¬ 
charge the prisoner, may be considered, and where 
it discloses a good cause for detention the prisoner 
should not be released.^® Courts having discretion 
in entertaining proceedings in habeas corpus have 
fixed the return date to avoid interference with the 
regular business of the court.^® 

§ 89. -Form and Sufficiency 

a. In general 

b. Averments as to custody 

c. Cause and authority for restraint 

d. Verification 

a. In Gteneral 

statutory requirements aa to the form and contents 
of the return should be compiled with. It should be In 
writing, should be certain, and should state facts as dis¬ 
tinguished from conclusions. Affidavits may be incor¬ 
porated therein. Ordinarily the return should be con¬ 
strued liberally. 

Those statutory provisions which in practically 
all jurisdictions, to a greater or less extent, regu¬ 


late the form and contents of the return should be 
complied with.®^ The principal elements of a re¬ 
turn are a showing as to the custody of the per¬ 
son detained, considered infra subdivision b of this 
section, and of the cause and authority tor his de¬ 
tention, considered infra subdivision c of this sec¬ 
tion. The return should be in writing,signed by 
the person to whom the writ is directed.^® While 
the strict technical rules of pleading will not be 
applied,®® and the courts are not unduly strict in the 
matter of form,®! iYiq general rules of good plead¬ 
ing should be observ'ed.®^ Certainty is required in 
the return.®® The return should state facts as 
distinguished from conclusions®-* or mere matters 
of hearsay.®® A return setting up as a defense that 
the custody of an infant is held pursuant to a decree 
of a court which is still effective, and that the ha¬ 
beas corpus court has no jurisdiction to change the 
custody, raises only the question of jurisdiction, and 
is not a plea in abatement.®® 

In some jurisdictions the return should be liber¬ 
ally construed,®"^ but in others it is held that in pro¬ 
ceedings by parents for the custody of a minor 
child the answer is construed most strongly against 
the respondents.®® 

Affidavits may be incorporated in the return®® 


83. N.T.—^People V. Kuhne, 107 N. 
T.S. 1020, 57 Misc. 30, affirmed 111 
N.r.S. 1136, 127 App.Div, 907, af¬ 
firmed 89 N.B. 1109, 195 N.T. 610. 

29 C.J. p 156 note 1. 

84. Vt.—State v. Perry, 18 A. 451, 
61 Vt. 624. 

zaore oonvanlent to name day 

“It is in all cases undoubtedly 
more convenient for all parties in¬ 
terested to have some day named 
when the judge signing the writ will 
hear the case, than to have no time 
assigned, and the date left uncertain." 
—State V. Perry, 18 A, 451, 462, 61 Vt. 
624. 

Day to which retnxnahle 
A writ returnable the first secular 
day after its issue is a sufficient com¬ 
pliance with statute, requiring habe¬ 
as corpus to be returnable forthwith. 
—State V. Perry, 18 A. 461, 61 Vt. 624. 

85. Or.—Isakson v. Stevens, 110 P. 
393, 67 Or. 57. 

66. Ohio.—parte Shaw, 7 Ohio St 
81, 70 Am.D. 65. 

29 C.J. p 156 note 6. 

87. Mo.—^Ex parte Thomberry, 254 
S.\V. 1087. 800 Mo. 661. 

29 C.J. p 156 note 7. 

PeclaratloB. h^ not to constltiite a 
retnzu 

In habeas corpus to secure pris¬ 
oner's release under warrant of ex¬ 
tradition, declaration of officer hav¬ 
ing custody of prisoner on back of 


writ Issued to sheriff, to effect that 
“I hereby return the within writ by 
producing prisoner," does not consti¬ 
tute a return within meaning of 
statute.—Flournoy v. Owens, 27$ S. 
W. 923, 310 Mo. 355. 

Motion to quash 

In original habeas corpus proceed¬ 
ing, the supreme court has treated a 
motion to quash as a return.—State 
ijx rel. Watland v. Hurley, 182 So. 
442. 132 Fla. 892. 

88. Mass.—^McConologue's Case, 107 
Mass. 154. 

89. Ind.—Claybom v. Tompkins, 40 
N.E. 121, 141 Ind. 19. 

29 aj. p 156 note 11. 

90 . Utah.—Bagley v. Young, 134 P. 
2d 1098. 

29 C.J. P 156 note 14. 

91. Utah.—Bagley v. Young, supra. 
93. Conn.—Scott v. Spiegel, 35 A. 

262, 67 Conn. 349. 

93. W.Va.—State v. Reuff, 2 S.E. 
801, 29 W.Va. 751, 6 Am.S.R. 676. 

29 CJ. p 166 note 17. 

94. U.S.—Stretton v. Shaheen, La., 
176 P. 735, 100 aC,A. 389. 

Answer held mot demnnable as stat¬ 
ing OODOllISlOBS 

In habeas corpus by parents for 
custody of minor child, answer alleg¬ 
ing that mother gave child to respon¬ 
dents with father’s knowledge and 
approval, that father’s moral con- 
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duct was “not sufficient to raise child 
up in", that respondents were well 
fixed financial^* and able to give 
child advantages of life, and that 
father mistreated and failed to pro¬ 
vide for child, was not subject to 
special demurrers, including demur¬ 
rers complaining that answer con¬ 
tained mere conclusions.—^Harwell v. 
Gay, 196 S.K 75$, 186 Ga. SO. 
Averments held conclusions 

The allegation In a return to a 
writ of habeas corpus to inquire into 
the validity of a commitment for 
contempt that the Judge from the 
manner of the witness' replies and 
his general demeanor in the presence 
of the court was convinced that he 
was intentionally and willfully with¬ 
holding information while testifying 
as a witness is a mere conclusion.— 
Ex parte Creasy, 148 S.W. 914, 243 
Mo. 679. 41 L 4 R.A..N.S., 478. 

9 & Ark.—Greenhaw v. Williams. 

215 S.W. 734, 140 Ark. 471. 

29 C.J. p 156 note 19. 

93 . Tex,—^Ex parte Garcia, Civ.App., 
187 S.W. 410. 

97. Minn.—State v. Merrill, 86 N.W. 

89. 83 Minn. 252. 

29 C-J. P 156 note 15. 

96. Go.—Harwell v. Gay, 196 S.B. 
758, 186 Ga. SO. 

99, U.S.—Logan v. Johnston, D.C. 
Cal.. 28 F.Supp. 98, appeal dis¬ 
missed, O.CA., IDS F.2d 1016. 
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and, as appears generally infra § 100 d, may be used 
on the hearing as proof in the ascertainment of 
the facts. 

b. Avenneiits as to Custody 

Thm return ihould state whether or not the person to 
whom the writ is directed has the person in question 
In hit custody, and if he has transferred the custody or 
restraint of such person to another he must ordinarily 
state to whom, at what time, for what cause, and by 
what authority such transfer was made. 

The return should state whether or not the re¬ 
spondent has the person in question in his custo- 
dy.i If the person is not in the custody of the re¬ 
spondent, or if for any other reason he cannot be 
produced in answer to the writ, that fact should be 
clearly and unequivocally stated.- This custody, 
possession, or control should be denied as existing 
not only at the time of the return, but also at the 
ser\dce of the writ.^ Gencrallj* a person who has 
transferred the custody or restraint to another must 
state in the re^Jm, to whom, at what time, and for 
what cause, ar.d by what authority, such transfer 
took place.** However, in proceedings by a parent 
who has released her child to an adoption society 


for adoption under an agreement not to interfere 
with its custody or management, brought for the 
purpose of obtaining information as to where the 
child is, the return need not state the identit}’ of the 
adopting persons or where the child is, where no 
valid reason appears why the petitioner desires such 
information.® 

c. Cause and Autboiity for Bestraint 

Where the custody of the person alleged to be de- 
taincbd is admitted, the return must set forth the cause 
or authority for his detention, and, if the authority is in 
writing, it Is ordinarily necessary to set out In the re¬ 
turn, or annex thereto, a copy of such written authority. 
The requisite jurisdiction of the court must be shown if 
the commitment was by an inferior court, but not if it 
was by a court of general Jurisdiction. Omitted aver¬ 
ments may be supplied by averments In the petition. 
The evidence given on the trial need not be set out in 
the return. 

WTiere the custody of the prisoner is admitted, 
the return must set forth the cause or authority for 
his detention;® and in many jurisdictions, if the 
authority is in writing, it is necessary to set out 
in the return, or annex thereto, a copy of the writ, 
warrant, execution, or other process or written au¬ 
thority by virtue of which the party is detained,*^ 


l. Mo.—Ex parte Thornberry, 234 S. 

W. 10S7, 300 Mo. 661, 

29 C.J. p 136 note 21. 

1. Iowa.—Hi vers v. Mitchell, 10 N. 

W. 626, 57 Iowa 193. 

29 C.J. p 157 note 22. 

Writ discharged vhara xelator not 
la cTurtody 

<1) .V writ of habeas corpus was 
discharged where return disclosed 
that relator was no longer In cus¬ 
tody. having been released on ap¬ 
proval of an appearance bond in an 
amount fixed by the court condition¬ 
ed on relator's appearance at the 
next term of the circuit court.—State 
ex ret Curley v. Gatlin, 6 So. 2d 54, 
149 Fla. 1. 

i2> Court properly quashed habeas 
corpus writ where return showed 
that petitioner was not and never 
had been in custody.—State v. Olsen, 
26 P.2d 127, 53 Idaho 546. 

9L G a.—State v. Phiipot, Dudley p 
46. 

29 C.J. p 157 note 23. 

4. Mich.—In re ICnott, 126 N.W. 

104U, 162 Mich. 10. 

29 CJ. p 157 note 24. 

&, X.Y.—People ex rel. Swaslng v. 
Rebecca Talbot Perlcins Adoption 
Soc.. 296 N.Y.S. 778, 163 Misc. 719, 
affirmed 298 N.Y.S. 500. 251 App. 
Div. 868. 

SUsate teppUcahle 
A statute requiring respondent in 
habeas corpus proceeding to state to 
whom transfer of prisoner was made 
is Inapplicable.—^People ax rel. Swag¬ 


ing V, Rebecca Talbot Perkins Adop¬ 
tion Soc., supra. 

a. Ind.—^Lawrence v. King, ISO N.E. 
1. 203 Ind. 252. 

Mo.—^Ex parte Thornberry, 254 S-W. 
10S7, 300 Mo. 661. 

Utah.—Bagley v. Young, 134 P.2d 
109S. 

W.Va.—State v. Lowe, 137 S.E. 10. 

103 W.Va. 266. 

29 C.J. p 157 note 26. 

7. Ind.—Martin v. Newland, 147 X. 

B. 141, 196 Ind. 58. 

Xev.—Ex parte Kramer, 122 P.2d 862, 
appeal dismissed Kramer w Shee- 
hy. 63 S.Gt. 1283, 316 U.S. 646. 86 
IkBd. 1730, rehearing denied 63 S. 

Ct 22, 317 U.S. 703, 87 UEd. - 

Or.— EX parte Davis, 247 P. 809, 118 
Or. 693. 

29 C.J. p 159 note 48. 

Betura held sufllclaiLt 
Return to writ of habeas corpus, 
merely setting out the warrant as 
authority of arresting officer is suf¬ 
ficient—^Ex parte Hague, 144 A. 546, 
104 X.J.Eq. 31, affirmed 145 A. 618. 
104 X.J.Eq. 369. 

Sxtzaditloa 

(1) A return Is sufficient which 
shows a due demand and requisition 
for the prisoner by executive of an¬ 
other state from which he has fled, 
a copy of the indictment found or 
affidavit made before a magistrate, 
charging the alleged fugitive vrith 
commission of crime, certified as 
authentic by executive of state mak¬ 
ing demand, and the warrant of the 
governor of the asylum state author¬ 

654 


izing the arrest.—State v. Parrish, 
5 So.2d 828, second case. 242 Ala. 7. 
granting certiorari and reversing 5 
So.2d 828, first case. 30 Ala.App. 242 
—State V. Shelton, 8 So.2d 216, 30 
Ala.App. 484—Mitchell v. State, 6 So. 
2d 457, 80 Ala.App. 881. 

(2) In some Jurisdictions a return 
showing a warrant issued by the 
governor of the state shows ample 
authority for the sheriff to hold in 
custody a fugitive from justice, 
requisitioned by the governor of 
neighboring state.—Oakley v. Franks, 
159 S.W.2d 415. 289 Ky. 605—29 C.J. 
p 157 note 27 lej (4). 

(3) Other i>apers filed by the sher¬ 
iff in response to the writ of habeas 
corpus, including a copy of the in¬ 
dictment against the prisoner which 
was not properly authenticated, may 
be regarded as surplxisage.—Oakley 
V. Franks, supra. 

(4) In other jurisdictions the sher- 
IfTs return need show only govern¬ 
or's warrant certifying to sufficient 
facts in regard to the crime to justi¬ 
fy retention of fugitive.—People ex 
rel. Buxton v. Jeremiah, 4 N.E.2d 
373, 364 Ill. 274. 

(5) The sheriff's return must show 
either by the warrant of the gov¬ 
ernor of the state holding relator 
or by documents accompanying it 
that the requisition of the governor 
of the demanding state is based on 
either a copy of Indictment or of an 
affidavit made before a magistrate, 
certified as authentic by the govern¬ 
or of the demanding state.—^People 
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and to produce the original in court.® However, < 
where the restraint is lawful in the absence of writ¬ 
ten authority, it is not necessary to return a writ¬ 
ing relied on, although mentioned in the writand 
the failure to set out in the return or attach there¬ 
to the written authority relied on will not make such 


return subject to exceptions where the court’s ac¬ 
tion in determining the custody of the party in¬ 
volved is not controlled by the averments or suffi¬ 
ciency of the return.io A return is good and suffi¬ 
cient in this respect where the facts stated author¬ 
ize or justify the detention complained of other- 


ex rel. Poncher v. Toman, 20 X.E.2d 
679. 371 Ill. 275. 

(6) In still other jurisdictions a 
sheriff’s return to an application by 
alleged fugitive for habeas corpus 
should set out requisition issued by 
court of demanding state, and war¬ 
rant Issued by governor pursuant 
thereto as part of his return.—^Mar¬ 
tin V. Newland. 147 N.E. 141. 196 
Ind. 58. 

(7) Where governor’s warrant in 
return to writ of habeas corpus fail¬ 
ed to show demand for return of 
fugitive, charge, or time and place 
of alleged offense return was insuffi¬ 
cient.—^Lawrence v. King, 180 N.E. 1, 
203 Ind. 252. 

(8) Heturn to writ of habeas cor¬ 
pus that alleged fugitive is held by 
virtue of Judicial warrant after issu¬ 
ance of governor’s warrant is insuffi¬ 
cient, since governor’s warrant su¬ 
perseded the Judicial warrant.—^Law¬ 
rence V. King, supra. 

Judgment 

(1) Jailer’s response, setting out 
two unsatisfied Judgments, Imposing 
fines against petitioner on convic¬ 
tions of public drunkenness, and 
city police court's orders directing 
petitioner’s detention under such 
judgments, exhibited proper author¬ 
ity for holding petitioner.—Glenn v. 
Porter. 168 S.W.2d 32, 292 Ky. 719. 

(2) Sheriff's return reciting that 
he held relator under Judgment and 
sentence of circuit court, copy of 
which was annexed and made a part 
of the answer, for contempt of court 
in refusing to answer questions pro¬ 
pounded before the grand Jurj'-, and 
that sheriff had released relator from 
custody on the posting of bail, was a 
sufficient answer to the petition.— 
State ex rel. McLean v. Coleman, 190 
So. 34, 138 Fla. 689. 

(3) A return in which the attached 
copy of the Judgment shows it to be 
a rescript or repetition of a Judg¬ 
ment theretofore entered is not so 
defective as to require discharge of 
the prisoner, the copy embodying all 
the essentials of a formal Judgment 
of conviction for felony under the 
statute.—^Ex parte Thomberry, 254 
S.W. 1087. 300 Mo. 661. 

Jodgmeat and oonmiitment 

(1) A Judgment by a court of com¬ 
petent Jurisdiction, valid on its face, 
and a valid commitment under it. is 
an unanswerable return to a writ of 
habeas corpus. 

Ind.—Stephenson v. Daly, 158 N.R 


289, 200 Ind. 196—Smith v. Hess.| 
91 Ind. 424. 

Wash. — ^I’oigt V. Mahoney, 116 P.2d 
300, 10 Wash.2d 157—Ex parte Hu- 
let. 292 P. 430, 159 Wash. 98—Ex 
parte Voight, 226 P. 4S2. 130 Wash. 
140. 

(2) The rule stated In the preced¬ 
ing paragraph is inapplicable where 
the court had no ponrer to hear the 
case because it had no power to im¬ 
pose the sentence required by law,— 
State ex rel. Wagner v. Superior 
Court for Grays Harbor County, 256 
P. 784, 144 Wash. 71. 

Warrant 

Warrant attached to sheriff’s re¬ 
turn, which does not designate par¬ 
ticular court order petitioner had 
failed to obey Is insuffloient to Jus¬ 
tify petitioner’s detention.—^De Mey¬ 
er V. Hurlburt, 11 P.2d 2S6, 139 Or. 
607. 

Becord of convlotioa 
The record of conviction is prop¬ 
erly made part of the return.—Hack 
V, City of Mineral Point, 233 N.W. 82, 
203 Wls. 215. 

Copy of proceedings 
In an exclusion case, although a 
return is sufficient which does not 
include a copy of the proceedings 
had before the collector they should 
nevertheless be attached to the re¬ 
turn,—Que Quay v. Collector of Cus¬ 
toms, 33 Philippine 128. 

I 8. Ind.—^Lawrence v. King, ISO N. 

I E. 1, 203 Ind- 252—Martin v. New- 
land. 147 N.E. 141, 196 Ind. 5S. 
Or.—Ex parte Davis, 247 P. S09, 118 
Or. 693. 

29 CJ. p 159 note 48. 

Original held produced 
A return was not insufficient on 
ground that original warrant of ex¬ 
ecution was not exhibited to the 
court where the attested triplicate 
copy which constituted the authority 
of warden for the imprisonment and 
execution of petitioner and certified 
copy of warrant of execution exe¬ 
cuted thereafter constituted the writ¬ 
ten authority by virtue of which 
petitioner was detained within con¬ 
templation of statute.—^Ex parte 
Kramer, Nev., 122 P.2d 862, appeal 
dismissed Kramer v. Sheehy, 62 S. 
Ct. 1283, 316 U.S. 646, 86 L.Ed. 1730, 
rehearing denied 63 S.Ct. 22, 317 U.S. 
703, 87 L.Ed. -. 

9, Pa.—Commonwealth v. Kirkbride, 
1 Brewst. 541. 

29 C.J. p 159 note 49. 

655 


lOi Ind.—Glansman v. Ledbetter, 
130 N.E. 230, 190 Ind. 605. 

29 C.J. p 159 note 49 [a]. 

IL Cal.—^Ex parte Babbick, 255 P. 

200, S2 CaI.App. 172. 

Hawaii.—In re Borges, 31 Hawaii 

212 . 

Ky.—Glenn v. Porter, 168 S.W.2d 32. 

292 Ky. 719. 

29 C.J. p 157 note 27. 

Contempt 

Hetum to habeas corpus writ 
showing detention for contempt 
plainly and specifically charged In 
commitment by circuit Judge re¬ 
quires remand of prisoner, unless it 
is in some way made to appear from 
the record supporting the commit¬ 
ment that the commitment is Illegal. 
—Baumgartner v, Joughin, 143 So. 
436, 107 Fla. S3S, denying rehearing 
and affirming 141 So. 1S5, 105 Fla. 
335. 

Custody of children 

(1) Return showing that child was 
bom in defendant’s home, and had 
lived there with its mother until 
the mother’s death, and that, under 
an agreement with the mother, de¬ 
fendant had continued to care for 
it, sufficiently showed that defend¬ 
ant’s possession was lawful, in ab¬ 
sence of demand by some one having 
a superior right.—Buck v. Squires, 
142 N.E. 7. 194 Ind. 112. 

(2) In habeas corpus by parents 
for custody of minor child, answer 
alleging that mother gave child lo 
respondents with father’s approval, 
that father's moral conduct was bad, 
that respondents were financially 
able to care for child, and that fa¬ 
ther mistreated and failed to provide 
for child, alleged sufficient grounds 
to avoid dismissal on general demur¬ 
rer.—^Harwell v. Gay, 196 S.E, 738, 
1S6 Ga. SO. 

C3) Other cases see 29 C.J. p 157 
note 27 [f]. 

Detention for execution 

State prison superintendent's re¬ 
turn to writ of habeas corpus was 
held sufficient to warrant order re¬ 
manding relator to respondent’s cus¬ 
tody for execution of death sentence 
as showing latter’s intent to per^ 
form necessary physical acts person¬ 
ally.—Buchanan v. Chapman, 146 So. 
5S5, 108 Fla. 280. followed In Jeffcoat 
V. Chapman, 146 So. 5SS, 108 Fla. 
288. 

Detention by stllitaaEy authority 
(1) Return showing detention of 
petitioner under order of military 
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’.virc t^c return ts defective and 5nsafncient.^“ The ’ Omitted averments in the return may be supplied 
return shoiili ?hQ;v the particular offense for which • by averments in the petition.^® Copies of decrees 
:ht nrisoner is deta;i:ed.^2 I and proceedings which are set out in full in the 

Where the commitment is by an inferior court, | petition for the writ need not be filed with, or set 
the return must show that it possessed the requi- i in, the return but mere references in other 
s::t; jurisdiction.^^ It is otherwise in the case of j pleadings to warrants, decrees, or other written au- 
C'.rt'::i:ments by ccairts of general jurisdiction, since j thority for the detention of the petitioner will not 
they are prusumed to have jurisdiction until tlie j cure defects in the return.^s Papers attached to 
contrary a-jpears.^^ i the return, but not referred to therein, cannot be 


contra ry appears.** 

tr.: ..r-l h'i', .rp jurisdiction Is sufU-1 
ciHnt.—:ii- k.n V. Wolfe, 2 PlulirriRe 
7i—III Tr* C.'.' cway, 1 11.; 

(2) OthtT c-iits S're 29 C.J, p 157 
note 27 [cl. 

Siftnm lield sTLAclent 

Return t-hows petitioner 

fePtramed ur.J*sr valid proctss by 
court of cn!nnt.t€nt jari5i:ction is* 
suflicient.—Rx parte Steiger, 271 P. 
201, 205 Cal. 4»'S. 

(2) that defendant mar- , 

tfhal holding prisoner under gov-! 
^rnment’s writ of habeas corpus ad 
proL-efiuenduTO, In order that pnaon- 
•■r fhould be at proceedings 

to determine whether his sentences 
run concurrently cr ccnsecutively, 
was p od dtf^nse to prisoner's writ 
of hnbf.'is oerpua which was based 
rm tlhMDry that sentences wvre enn- 
current and had expired, since pris¬ 
oner*.-! pFr-sT'ence at rro<-**2edings was 
nec es-sun*.—Downey v. U. S., 91 F. 
2d 223. e7 App.D.C 192. 

f31 A prisoner was not entitled to 
d'schirjre on writ of habeas corpus 
on ground that Imprisonment was 
uni'iwfal, where return of superin- 
tt^ndent of state prison showed that 
prisoner was held by virtue cf a 
judgment and sentence for the crime 
of perjury duly entered in the su¬ 
perior court and a commitment duly 
issued thereon on certain date.—Pray 
V. Shute, lOfi P.2d 503, 5$ Ariz. 170. 

(4) Other cases sea 29 CJ. p 157 
note 27 [al. 

12. WA’a.—State ▼. Lowe, 137 S-E. 

in. 103 W.Va. 266. 

29 C.J. p 158 note 2S. 

Admisaioa of only matter In issna 

Where respondent's return to ha¬ 
beas corpus alleged that petitioner 
was arrested and placed in custody 
by virtue of warrant, and respond¬ 
ent's only contention was that peti¬ 
tioner had never been detained by 
lawful authority, actual restraint of 
petitioner was admitted so as to au¬ 
thorise application for habeas corpus. 
—Moon V. Smith, 189 So. 836, 138 
Fla. 419. 

Bstam heUt issnfliol—it 

<1) Heturn, which did not plead 
ordinance authorizing petitioner's 
punishment for violating plumbing 
ordinance was insumcient.—Ex parte 
X>avl% 147 P. 109, 118 Or. 093. 


(2) Heturn showing detention of 
petitioner by order cf municipal 
prcb.dt-nt or council, which is void 
by n-a?on of an entire absence of 
jurisdiction, is insutneient.—Danayo 
V. Municipal President, 2 Philippine 
413. 

(3) Return of sheriff, harboring 
child, alleging child voluntarily stay¬ 
ed With him and that parent was un¬ 
fit, is Insufficient.—Ex parte Rein¬ 
hardt, 292 P. 5>2, SS Mont. 2S2. 

(4) In habeas corpus by parents 
for custody of minor child, answer 
alleging that mother gave child to 
respondents because father failed to 
care for child properly, and that fa¬ 
ther approved and acquiesced in 
mother’s action for over thirty days, 
was insufficient to show that fathe- 
gave child to respondents or ratified 
mother's gift or that mother had in¬ 
dividual right or power from father 
to make gift.—^Harwell v. Gay, 196 S. 
R 75$, 1S6 Ga. SO. 

(5) Other cases see 29 CJ. p 15S 
note 2S [al. 

Deportation of alien 

U) In habeas corpus proceeding 
by alien ordered deported, It was im¬ 
proper for the commissioner of im¬ 
migration to merely return that he 
held the alien in compliance with a 
warrant of deportation, of which a 
copy was annexed, and return should 
have shown what the department of 
labor, through its various boards and 
officers, or the surgeons of the public 
health service, had done.—^U. S. v. 
Commissioner of Immigration, C.C.A. 
N.Y., 3 F.2d 55L 

(2) The return os to the literacy 
teat of an alien which does not set 
out details of the test applied in the 
examination, and does not show defi¬ 
nite rulings of the commissioner or 
the hoard of inquiry on issues made 
by the alien in her evidence is in- 
BUffleient—^Tod v. Waldman, X.T., 45 
S.Gt 85, 266 I7.S. 113. 69 L.Ed. 195, 
reversing, CCJL, U. S. v. Tod, 2S9 P. 
761, and modified on other grounds 45 
S.Ct. 193, 226 U.S. 547, 69 L.Ed. 195. 

13: X.Y.—People v. Baker, 89 N.Y. 

460. 

29 C.J. p 158 note 29. 

XTattua of offense 

Return which alleged conviction 
of burglary and of receiving stolen 
goods in foreign state without show- 
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Ing whether It would be felony in 
state where prisoner was sentenced, 
did not establish violation of com¬ 
mutation conditional on prisoner's 
not being convicted of felony so as 
to authorize his recommitment as an 
escaped convict.—U. S. ex rel. Hum¬ 
phries V. Hunt, D.C.N.Y., 15 F.Supp. 
60S. 

14. VT.Yn .—State v. Lowe, 137 S.E. 
in, 11 , 103 W.Va. 266, quoting 
Corpus Juris. 

29 C.J. p 158 note 31. 

15. Ga.—Lowe v. Taylor, ISO S.B. 
223. ISO Ga. 654, followed in 180 
S.E. 226. ISO Ga, 660. 

Ind.—Stephenson v. Daly, 15S N.E. 
2S9, 200 Ind. 196—Lucas v. Hawk¬ 
ins, 1 X.E. 358, 102 Ind. 64. 

Betuxu held to show court without 
Jurisdiction 

Return show's court was without 
Jurisdiction where certified copy of 
record of conviction attached there¬ 
to show's that record w'as made on 
a printed form and that blank lines 
therein, following printed recital that 
defendant, having been brought Into 
court for arraignment, “was asked if 
he desired the aid of counsel to 
which he answered”, were not filled 
out, thereby establishing that accus¬ 
ed was arraigned on the day when 
he was indicted and that he pleaded 
guilty to a felony without counsel 
without being asked by the court 
whether he desired the aid of coun¬ 
sel and without being Informed of 
his right to counsel.—^People ex rel. 
Moore v. Hunt, 16 N.Y.S.2d 19, 268 
App.Div. 24, affirmed 16 X.Y.S.2d 25, 
25S App.Div. 24. 

16. Pa.—Commonwealth v. Bell, 22: 
A. 641, 145 Pa. 874. 

29 C.J. p 158 note 34. 

17. Ind.—White v. White. 15 N.B.2d 
86. 214 Ind. 405. 

1& Bafezanoes to requisition, snd 
warrant insufflolexLt 
In habeas corpus proceeding insti¬ 
tuted by alleged fugitive, references 
in the petition to a pretended requi¬ 
sition and warrant, as being in exist¬ 
ence, and a mere reference In the 
return of the agent of the demanding 
state as to his expectation to take 
custody of the petitioner under au¬ 
thority of the governor's warrant, 
will not cure defects in the sheriff's 
return where it expressly averred. 
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considered as part of the return.^s 

The evidence given on the trial need not be set 
out in the return ;20 nor is it proper to state in the 
return the nature and character of the evidence 
which the court will receive to support the charge 
against petitioner who is held under an accusation 
of critne.2^ 

If the writ is issued by a state court where the de¬ 
tention is by federal authority, it is still necessary 
that a return should be made showing such author- 
ity.22 The return should be sufficient in its detail 
of facts to show distinctly that the imprisonment is 
under the authority or claim or color of authority 
of the United States, and to exclude the suspicion 
of imposition or oppression on the part of the de¬ 
taining authorities. The process or orders under 
which the prisoner is held should be produced wth 
the return and submitted to inspection.^S 

d. Verificatioii 

Under the statutes In various Jurisdictions the re¬ 
turn must be verified, except where it la made by a 
public official In his official capacity. Amendments as to 
mere formal matters need not be verified. 

Under the statutes in force in various jurisdic¬ 
tions the return must be verified,24 except where 
it is made by a public official in his official capacity, 
in which case he is not required to do so.^^ An 


amendment to the return containing mere formal 
averments of legal conclusions on the facts stated 
in the return need not be under oath.-® The verifi¬ 
cation must generally be made by the person to 
whom the writ is directed and who makes the re¬ 
turn, but verification by another will not authorize 
the release of the prisoner.^" 

§ 90. -Objections to Return; Demurrer; 

Exceptions: Motion 

The sufficiency of the return may, according to the 
practice of the forum, be tested by demurrer, exception, 
or motion, which may, in the discretion of the court, 
be determined without the personal presence of the person 
detained. 

In some jurisdictions the sufficiency of the re¬ 
turn may be tested by a demurrer.^® In other ju¬ 
risdictions a demurrer is not the proper remedy to 
test the sufficiency of a return,-® the remedy being 
by exception,®® or by motion to discharge the pris- 
oner.si In some instances the insufficiency of the 
return will be disregarded,®® particularly where 
waived by failure to object.®® 

A 7)101ion to quash should not be sustained to a 
return sufficient on its face.®^ 

Motion to strike, A motion to strike a return 
which alleges facts sufficient to authorize the de¬ 
tention complained of should be denied.®® A rao- 


that the petitioner was held in cua- [ 
tody under a warrant issued by a- 
cQurt of the demanding state, hut 
failed to sei out the requisition of 
the demanding state and the warrant 
for the petitioner's arrest issued by 
the governor of the state in which ^ 
the habeas corpus proceeding is being 
tried.—Martin v. Newland, 147 N.B. 
141, 196 Ind. 68. 

19. Cal.—Ex parte Murphy. 37 P. 

468, 4 Cal.Unrep.CaB. 733. 

2a N.Y.—People v. Protestant Epis¬ 
copal House of Mercy, 28 N.B. 473, 
128 N.T. 180. 

21. Pla.—^Martin v. Karel, 143 So. 
317, 106 Fla. 363. 

22. U.S.—Ableman v. Booth, Wis., 
21 How. 506, 16 lli.Ed. 169. 

29 C.J. p 158 note 85. 

23. U.S.—In re Tarble. Wis., 13 Wall. 
397, 20 luEd. 597. 

24. Ga,—Harwell v. Gay. 196 S.E. 
768, 186 Ga. 80. 

Ind.—Claybom v. Tompkins, 40 N.E. 
121, 141 Ind. 19. 

25. Ala.—Russell v. City of Besse¬ 
mer. 97 So. 149, 19 Ala.App. 270. 

29 C.J. p 159 note 4 0. 

2& Ga.—Wriffht v. Davis, 48 S.K 
170, 120 Ga. 670. 

217. Ga.—^Plunkett v. Hamilton, 70 
S.E. 781, 784. 136 Ga. 72. 35 Ii.R.A.. 
N.S.. 583, Ann.Cajs.l912B 1269. 

39 C.J.S.-42 


28. Or.—Ex parte Davis, 247 P. 809, 
118 Or. 693—Ex parte Davenport, 
236 P. 758, 114 Or. 650. 

29 C.J. p 159 note 54. 

29. Ind.—^Dowd v. Johnston, 47 N.B. 
2d 976. 

29 C.J. p 160 note 65. 

3a Cal,—^Ex parte Gutierrez. 36 P. 

2d 712, 1 Cal.App.2d 281. 

Fla.—^Ex parte Amos, 112 So. 289, 
93 Fla. 5. 

Ind.—^Dowd V. Johnston, 47 N'.B.2d 
976. 

Utah.—Jensen v. Sevy, 134 P,2d 1081- 
29 C.J. p 160 note 56. 

Only method 

Exceptions are the only way of 
questioning the sufficiency of the re¬ 
turn.—Dowd V. Johnston, Ind,, 47 N. 
E.2d 976. 

Same effect as demiirrer 
Exceptions to the return are in 
effect the same as a demurrer to a 
complaint.—^Dowd v. Johnston, supra. 

31. Utah.—Jensen v. Sevy, 134 P,2d 
1081. 

Wis.—State V. Flynn, 193 N.W. 661, 
180 Wis. 556. 

29 C.J. P 160 note 57. 

32. Ind.—Johnson v. Smith, 176 N.E. 
705. 203 Ind. 214. 

29 C.J. P 160 note 58. 

Custody of child 

(1) Sustaining of exceptions to re- 
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turn in habeas corpus proceeding for 
custody of child did not preclude 
full hearing as to defendants' stand¬ 
ing as citizens, home comforts, abil¬ 
ity to bestow care and attention, etc. 
—Johnson v. Smith, 176 N.R 705, 203 
Ind. 214. 

(2) Sustaining of exceptions to re¬ 
turn did not preclude petitioner from 
submitting evidence on petition al¬ 
leging that a minor child was unlaw¬ 
fully restrained of her liberty, since 
sustaining of exceptions and defend¬ 
ants' refusal to make further return 
to writ were equivalent of an admis¬ 
sion that all facts were before court, 
whereupon it was proper for court 
to hear evidence.—Board of Chil¬ 
dren's Guardians v. Gioscio, 4 N.E. 
2d 199, 210 Ind. 581. 

1 

33. Mo.—^Ex parte Brockman, 134 
S.W. 977, 233 Mo. 135. 

29 C.J. p 160 note 59. 

34. Hawaii.—^In re Borges, 31 Ha¬ 
waii 212. 

SxoeptloiL treated as motloa 

An exception to the return has 
been treated as a motion to quash.— 
Martin v. State, 189 So. 730, 125 Fla. 
805. 

35. Iowa.—^Bicknell r. Farley, 5 N. 
W.2d 831. 

Extxadltloii 

In habeas corpus proceeding to 
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tion to strike out portions of a return which relate 
to matters over which the court has jurisdiction 
will be deniedse The failure of the petitioner in 
proceeding’s to obtain the custody of a child to ask 
for a continuance, in case he is unprepared to meet 
with testimony matters pleaded in the answer, con¬ 
stitutes a waiver of any error of the court in fail¬ 
ing to strike the answer which was filed the day of 
trial.37 

Admission of allegations for purpose of hearing. 
A demurrer, exception, or other pleading designed 
to test the sufficiency of the return admits, for the 
purposes of the hearing thereon, that the facts stat¬ 
ed in the return are true,38 and permits all infer¬ 
ences wffiich may be lawfully drawn from those 
facts.*® 

Presence of prisoner. The court may hear ques¬ 
tions of law arising on the return without the per¬ 
sonal presence of the prisoner, and whether or not 
it will so do is a matter within its discretion.^O 

§ 91. - Amended, Supplemental, and Sub¬ 

stituted Returns 

In a proper case the return may be amended, or a 
supplemental return may be filed, or the original return 
may be withdrawn and a corrected return substituted. 

The return may be amended on application at any 


time before final disposition of the case.^^ Howev¬ 
er, leave to amend will be denied where no new 
issue would be raised;^* and where no good reason 
is shown for reopening the case, an application has 
been denied where the matters sought to be set up 
by amendment might have been presented at the 
original hearing.^* Where during the hearing evi¬ 
dence is admitted without objection which covers 
omitted averments or writings which rendered the 
return insufficient the return will be deemed amend¬ 
ed to conform to the proof.^^ 

The court is empowered to permit or even direct 
a supplemental return.'** Where events occur sub¬ 
sequent to the making of the return which cure de¬ 
fects in the detention proceedings which existed at 
the time of the institution of the habeas corpus pro¬ 
ceeding, such new facts may be presented in a sup¬ 
plemental retum.46 An order of discharge may be 
vacated, and a rehearing granted, with leave to file 
a supplemental retum.^"^ 

The court may permit the withdrawal of an orig¬ 
inal return and the substitution of a corrected re¬ 
turn, in the exercise of its discretion.** 

§ 92. Production and Custody of Prisoner 

The rules applicable to the production and cus- 


secure release from custody of pris¬ 
oner held under extradition warrant 
issued by the grovemor, motion to 
strike answer setting forth the fact 
that prisoner was held by reason of 
extradition proceedings before the 
governor on the requisition of ex¬ 
ecutive department of demanding 
state was properly overruled.—Bick- 
nell V. Farley, supra. 

SSi Changed condltiosa slnoe ons- 
tody decree 

A motion by plaintiff In habeas 
corpus proceeding for recovery of 
minor child’s custody, awarded her 
by decree granting her divorce from 
defendant, to strike out parts of 
latter's return relating to parties' 
changed condition since decree, was 
properly overruled.—^White v. White, 
15 N.R2d S6, 214 Ind. 405. 

37. Tex.—Stout v. Myers, Civ.App.^ 
242 S.W. 1109. 

38l Ala.—^Vernon v. State, 200 So. 
560, 240 Ala. 577, certiorari denied 
Vernon v. Wilson. 61 S.Ct. 837, 313 
U.S. 569. 85 UBd. 1619—Bray v. 
State, 37 So. 250, 140 Ala. 172— 
Harbin v. State, 131 So. 547, 24 Ala. 
App. 143. 

Ark.—Ex parte Smith, 266 S.W. 950, 
167 Ark. 80. 

D.G.—^Downey v. U. S., 91 F.2d 223, 
67 App.D.a 192. 

N.T.—People v. Grant. 19 N.E. 281, 
111 N.7. 584, affirming 47 Hun 604, 


14 N.Y.Civ.Proc. 28, 15 N.T.St. 121. 
28 N.T.Wkly.Dig. 384. 

29 CJ. p 165 note 34. 

Effect of refusal to plead further 
after court has overruled objec¬ 
tions to return see infra § 98. 
BCotlon for disoharge 
On a motion for discharge based 
on the return without answer or 
traverse thereto, the averments of 
the return are admitted to be true.— 
Danson v. Banson, 80 So. 62, 76 Fla. 
449—29 CJ. p 165 note 36. 

3^ H.Y.—^People ex rel. Wehle v. 
Vrelssenbach. 60 N.T. 385. 

4a Kan.—In re Cole, 113 P. 412, 84 
Kan. 97. 

29 C.J. p 160 note 61. 

41- Ga.—^Harwell v. Gay, 196 S.E. 
758, 186 Ga. 80. 

Ind.—Martin v. Newland, 147 N.E. 

141, 196 Ind. 58. 

29 G.J. p 160 note 62. 

After exceptions sustained 

The return can be amended after 
exceptions to it have been sustained. 
—^Lawrence v. King, 180 N.E. 1, 203 
Ind. 252. 

Prior to traverse of return 
Permitting filing of amended re¬ 
turn to habeas corpus petition was 
not error, where plaintiff had not de¬ 
nied truth of original return or al¬ 
leged new matter.—^Darst v. Forney, 
159 H.E. 689. 199 Ind. 625. 
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After submission 

In habeas corpus proceedings, an 
amended return to the writ could be 
filed after submission of the case 
and preparation of the opinion.—^Ex 
parte Thornberry, 254 S.W. 1087, 800 
Mo. 661. 

Bffect of amendment 

Where an amended return to the 
writ is filed, the original return and 
all rulings relating to the same go 
out of the case and no error can be 
predicated on the court's ruling on 
the original return.—Schell v. Schell, 
168 N.E. 594, 199 Ind. 643. 

42. Ill.—^People V. Hoxle, 175 Ill. 
App. 568. 

43. Mo.—^Bx parte Crockett, App., 
201 S.W. 914. 

29 C.J. p 160 note 64. 

44. Ind.—^Lawrence v. King, 180 N. 
E. 1, 203 Ind. 252. 

45. U.S.—Jung Woon Elay v. Carr, 
C.GACal., 88 P.2d 297. 

46. U.S.—^Ex parte Chin King, D.C. 
Wash., 224 F. 261, affirmed 234 F. 
616, 148 C.C.A. 382. 

29 C.J. p 160 note 66. 

47. U.S.—^Tlberg v. Warren, Wash., 
192 F. 458, 112 C.C.A. 696. 

29 C.J. p 160 note 66. 

4a Ala—^Ex parte Shaw, 86 So. 125, 
17 AlaApp. 525. 

29 C.J. p 160 note 67. 
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tody of the prisoner on the return of the writ are 
discussed infra §§ 93-95. 

Examine Pocket Parts for later cases. 

§ 93. -Production of Body on Return of 

Writ 

In general the body of the peraon detained must be 
produced with the writ; but production In court of the 
person detained Is not a prerequisite to Jurisdiction and 
in a proper case may be excused or dispensed with. 

In accordance with the command of the writ, and 
the governing statutes, the body of the person de¬ 
tained must be produced with the return before the 
court or judge issuing the writ.49 Production in 
court of the person detained is not a prerequisite to 
the jurisdiction of the court to determine the ques¬ 
tion involved.5® He need not be produced unless 
the court deems his presence necessary.®^ Produc¬ 
tion of the prisoner bodily may be excused or dis¬ 
pensed with where it appears that for any reason 
the production of the body is impossible, impractica¬ 
ble, or improper,®2 as that the person is not in the 
custody of the respondent,unless it was in antici¬ 
pation of the issuing of the writ, and for the pur¬ 
pose of defeating the jurisdiction of the court, that 
respondent disposed of the custody.®^ Production 
may be dispensed with by agreement,®® and the right 
to be produced may be waived.®® Where the court 
has no jurisdiction to inquire into the detention, the 
prisoner need not be produced.®*^ Where the writ 


is issued by a state court and the prisoner is held 
by United States authority, although a return there¬ 
to must be made showing this authority, the body 
of the prisoner need not and should not be produced 
before the state court.®® 

In the absence of the production of the party in¬ 
volved, in order to prevent an evasion of the writ, 
the court may refuse to proceed with the matter.®® 

§ 94. - Custody Pendente Lite 

Subject to applicable statutory provisions the party 
detained, during the pendency of the proceedings, is un¬ 
der the custody and control of the court which issued the 
writ. 

Subject to any applicable statutory regulations,®® 
the custody of the prisoner is entirely under the 
direction and control of the court to which the 
return is made.®^ It is irregular, before the parties 
against whom the writ was issued have made any 
return thereto, to order a minor involved forthwith 
to be delivered into the custody of the party who 
sued out the writ.®^ In a proceeding for the custody 
of a small child it is not necessary that the child 
remain in the court room at all times, but the court 
may direct on what occasions during the trial it 
shall be brought therein.®® 

§ 95. -Bail 

a. In general 

b. Bail bond 


49. Kan.—Buxton v. Amiine, 126 P. 
2d 381, 155 Kan. 440, certiorari de¬ 
nied 63 S.Ct. 46. 317 U.S. 629, 87 

Li.Bd.-^Engrels v. Amrine, 126 

P.2d 379, 165 Kan. 385. 

N.Y.—^In re Sedgrwlck, 206 N.Y.S. 

860, 211 App.Div. 60. 

29 C.J. p 160 note 71. 

Remedy for disobedience see infta 5 
96. 

6a Tex.—^Land v. Landry, Clv.App., 
244 S.W. 669. 

Constitutional provision. inappUoable 
Constitutional provision entitling 
accused, in “criminal prosecutions,” 
to be present and confronted by wit¬ 
nesses against him, is Inapplicable 
to habeas corpus proceeding, since 
such proceedings are not “criminal 
prosecutions,'* but are civil proceed¬ 
ings.—Ullom V. Davis, 160 So. 619, 
169 Miss. 208. 

61. Pa.—Commonwealth ex rel. O*- 
Niel V. Ashe. 10 A.2d 404, 337 Pa. 
230. 

52 , XJ.S.—^U.' S. ex rel Schleiter v. 

Williams, D.aN.Y., 203 P. 292. 

29 C.J. p 161 notes 73. 82. 

Necessity for presence of person de¬ 
tained on preliminary application 
for writ see supra S 82. 


53. Cal.—^Ex parte Murphy, 97 P. 

188, 154 Cal. 168. 

29 C.J. p 161 note 74. 

Averments as to custody see supra 
§ 89 b. 

Custody not shown 
The “custody** of an excluded alien 
held for deportation within a writ 
of habeas corpus means the present 
power to dispose of the excluded 
alien, and commissioner of Immlgrct- 
tlon has no custody of an alien after 
he has delivered the alien to the 
master of a vessel for deportation, 
since he is given no authority to re¬ 
quire the master to redeliver the 
alien to him.—U. S. v. Tod, D.C.N.Y., 
291 F. 666. 

Assent to offer to redeliver not re¬ 
quired 

Where the commissioner of immi¬ 
gration had delivered aliens for de¬ 
portation to the master of the ship 
before he learned of a writ of habeas 
corpus for their discharge, the offer 
of the ship's agent to stop the ship 
and have the aliens returned, wheth¬ 
er that offer waa conditional or un¬ 
conditional, did not require the com- 
piissloner to assent thereto so as to 
subject him to punishment for con¬ 
tempt of the writ for refusal of the 
goffer.—^U. S. V. Tod, supra. 
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54. U.S.—^Bx parte Young, C.C.Tenn., 
60 F. 626. 

29 C.J. p 161 note 75. 

65, U.S.—^In re Medley, Colo., 10 S. 

Ct. 384, 134 U.S. 160, 38 L.Ed. 836. 
29 C.J. p 161 note 77. 

6a Mo.—Ex parte Broclcman, 134 S. 

W. 977, 2S3 Mo. 136. 

29 C.J. p 161 note 78. 

67- U.S.—^Ableman v. Booth, Wls., 
21 How. 606, 16 L.Ed. 169. 

29 C.J. p 161 note 80. 

5a U.S.—^Ableman v. Booth, supra. 
29 C.J. p 161 note 81. 

Jurisdiction of state courts in case 
of federal prisoners see supra § 61. 

59. Miss.—^Lowndes County v. 

Leigh, 13 So. 864, 69 Miss. 764. 
Tex.—^Ex parte Coupland, 26 Tex. 
386. 

ea Idaho.—In re Miller, 43 P. 870, 
4 Idaho 711. 

29 C.J. p 162 note 86. 

61. Wash.—^In re Grant, 67 P. 73, 
26 Wash. 412. 

29 aj. p 162 note 87. 

6a D.C.—In re Poole, 9 D.C 583, 29 
Am.R. 628. 

6a Neb.—^Ex parte Kaufmann, 299 
N.W. 617, 140 Neb. 299. 
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a. In General 

As a general rule the court may admit the person 
detained to bail pending the determination of the habeas 
corpus proceedings. 

In some jurisdictions, a court acquiring jurisdic¬ 
tion over a person in habeas corpus may admit him 
to bail pending the determination on the hearing.®^ 
In other jurisdictions, however, there is no power 
to admit to bail, at least in certain cases.®® The 
power has been denied where bail was sought by 
a convicted person serving his sentence.®® 

b. Bail Bond 

The bond given to secure the petitioner's release, or 
to enable a person to retain the custody of a minor child, 
will be upheld even though not authorized by statute, and 
regardless of Its technical sufficiency; it is enforceable 
according to Its terms by the person, whom It was made 
to protect. 

A bail bond given in a habeas corpus proceeding, 
even though not authorized by statute, is valid as 


a common-law bond.®^ The fact that a bond given 
to secure the release of petitioner pending the de¬ 
termination of the habeas corpus proceeding fails 
to specify the crime for which the petitioner was 
convicted does not render it void, and where it se¬ 
cured the petitioner’s release neither he nor his 
sureties can successfully question its technical suf¬ 
ficiency.®® The breach of such a bond renders tjie 
obligors thereon liable.®® It is enforceable by the 
person whom it was made to protect, even though 
another was named as obligee.^® However, on ful¬ 
fillment of the conditions of a cash bond the money 
should be turned over to the persons named in the 
bond to receive it.*^^ The liability of the obligors 
on the bond is measured and limited by its terms.72 

§ 96. Disobedience of Writ; Remedy; Pen¬ 
alties 

Disobedience of a writ of habeas corpus Is a contempt 
of court, and renders one liable at common law to an 


C4. N.J .—'Ex parte Hagrue, 144 A. 
546, 104 N.J.Eq. 31, affirmed 145 A. 
618, 104 N.J.Eq. 369. 

29 C.J. p 162 note 91. 

Admission to bail pending appeal 
from determination in habeas cor¬ 
pus proceeding see infra S 116. 
Disposition of application by admis¬ 
sion of person detained to bail see 
infra S 102. 

Habeas corpus to procure admission 
to bail see supra §S 83-35. 

Power not dependent on precedent 
Lack of precedent will not prevent 
a court of equity from liberating pe¬ 
titioner on ball, pending hearing un¬ 
der writ of habeas corpus .—Ex parte 
Hague. 144 A. 546, 104 N.J.Eq. 81, 
affirmed 145 A. 618, 104 N.XEq. 369. 
Power not xninlmlxed because deten¬ 
tion under legislative process 
The mere fact that the process un¬ 
der which the petitioner is detained 
issued from the senate and general 
assembly of the state does not mini¬ 
mize the authority of the court to Is¬ 
sue the writ—Ex parte Hague, su¬ 
pra. 

Termination of anthoziiy 
The statutory authority of a judge 
to bail from day to day pending a 
hearing on habeas corpus expires 
with the disposal of the case .—Ex 
parte Erwin, 7 Tex.App. 288. 

Boil refused 

Chinamen apprehended during at¬ 
tempt to smuggle into country were 
not entitled to bail pending habeas 
corpua—U. S. ex reL Jew Lee v- 
Brough. D.C.N.T., 16 P.ad 492, af¬ 
firmed, aC.A., U. S. ex rel, Wohlstat- 
ter V. Brough, 20 P.2d 1023, certiorari 
denied Wohlstatter v. Brough, 48 S. 
Ct 119, 275 U.S. 659, 72 L.Ed. 425. 

68. Pa.—Commonwealth v. Perkins, 
46 Leg.Znt. 67. 


Person detained nnder a oaplas ad 
satisfaciendum 

A debtor arrested under a capias 
ad satisfaciendum Is not entitled to 
ball pending a habeas corpus pro¬ 
ceeding instituted by him.—^Wallace 
V. Prott, 16 D.C. 259. 
ee. Wls.—In re Murphy, 134 N.W. 
823, 148 Wis. 292. 

67- Ark.—State ex rel. Lee v. Mc- 
Mlllin, 83 S.W.2d 67, 191 Ark. 96. 
6a Colo.—^Darrow v. People, 189 P. 

32, 67 Colo. 595. 

Oonfozxnity to court order 
A habeas corpus bond cannot be 
held void because not in strict ac¬ 
cordance with the authorizing court 
order, where the record contains no 
copy of such order and no evidence 
on such question, since it will be 
presumed that the clerk discharged 
his duty and approved a bond in 
proper form.—^Darrow v. People, su¬ 
pra. 

ZTame not la. body of instrument 
A habeas corpus bond is not void 
because the name of a surety appears 
only as a signer, and not in the body 
of the instrument.—^Darrow v. Peo¬ 
ple, supra. 

Seal 

The fact that the bond is not un¬ 
der seal does not release the sureties 
thereon from liability, for it may be 
enforced as a common law obliga¬ 
tion.—^Darrow v. People, supra. 

69. Colo.—^Darrow v. People, supra. 
Sufficiency of breach 

(1) In an action on a habeas cor¬ 
pus bond given to release a party 
from the penitentiary, where the 
principal did not appear to be re¬ 
turned to the penitentiary as ordered, 

there was a breach of the bond._ 

Darrow y. People, supra. 
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(2) Evidence of failure of parties 
released on habeas corpus to return 
to penitentiary or to surrender them¬ 
selves to the court Is sufficient to 
establish a breach of bond and to 
render surety liable.—^Darrow v. Peo¬ 
ple, supra. 

Proper court to enforoe bond 

(1) The supreme court Is not a 
tribunal for the trial of causes, and 
an action against surety upon a ha¬ 
beas corpus bond given In supreme 
court was properly brought and tried 
In the district court.—^Darrow v. Peo¬ 
ple, supra. 

(2) Chancery court had Jurisdic¬ 
tion to enforce bond conditioned on 
custodian's presentation of child be¬ 
fore chancellor hearing habeas cor¬ 
pus proceeding.—State ex reL Lee v. 
McMillln, 63 S.W.2d 631, 187 Ark. 
1003. 

TO. Ark.—State ex reL Lee v. Mc- 

MllUn, 83 S.W.2d 67, 191 Ark. 96. 
71. Fla.—^Toung v. Stoutamlre, 180 

So. 31, 181 Fla. 834. 

Bights of other persons not deter- 
mined 

The supreme court is not author¬ 
ized to try in a habeas corpus pro¬ 
ceeding the collateral claims of pe]> 
sons, not parties to the proceeding, 
with respect to a cash bond previ¬ 
ously posted by petitioners, after 
fulfillment of condition thereof.— 
Young V. Stoutamlre, supra. 

76, Ark.—State ex rel. Lee v. Mc- 

Millin, 88 S.W.2d 67, 191 Ark. 96. 

Obligors’ liability is limited to 
amount stated in bond and tiiey were 
not liable for amount of bond and 
interest and attorney's fees to be 
paid to party enforcing bond.—State 
ex rel. Lee v. McMillln, supra. 
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action for damages, or, under statutes so providing, to 
statutory penalties or a prosecution for a misdemeanor. 
Obedience of the writ may be compelled by attachment. 

Disobedience of a writ of habeas corpus by the 
person against whom it is directed,*^3 such as the 
neglect or refusal to produce the prisoner or make 
a return, or the making of a false, impertinent, or 
evasive return,^^ constitutes a contempt of court, as 
does also an arrangement by the petitioner and his 
solicitor whereby they agree to such disobedienceJ® 
Obedience of the writ may be compelled by process 
of attachment,which usually issues immediately 
the disobedience occurs,'^'^ a reasonable time being 
first allowed in which to prepare and make the re- 
turn.'^s A sufficient excuse for the alleged diso¬ 
bedience is a defense to contempt proceedings.^® 
Attachment should not be granted unless the court 
is satisfied that the disobedience is willful,®® and 
that the writ has been properly served.®^ A writ is¬ 
sued without jurisdiction may be disregarded.®® 

At common law a person to whom a writ of ha¬ 
beas corpus was directed and who refused to obey 
the writ was liable in damages to the person ag¬ 
grieved,®® and, under statutes so providing, penal¬ 
ties may be recovered by the person aggrieved for 


disobedience of the writ.®^ However, there is no 
liability for the statutory penalty for disobeying a 
writ which was void because issued by one not au¬ 
thorized to do so,®® nor are such penalties to be in¬ 
flicted on persons not having the custody of the 
prisoner, even though they advise the custodian to 
disobey the writ.®® 

Under statutes so providing, disobedience of the 
writ constitutes a misdemeanor; but a person pros¬ 
ecuted under such a statute may, as a defense there¬ 
to, show by evidence that he had a sufficient excuse 
for so doing.®7 

§ 97. Issues 

a. In general 

b. Variance 

a. In General 

The case is tried on the issues as framed by the 
pleadings; issues of fact are usually raised by the re¬ 
turn and the traverse or answer thereto, without reference 
to the petition for the writ. As a general rule averments 
in the petition for the writ are not admitted by a failure 
to deny them. The proof must correspond to the issues. 

In general the case is tried and determined on the 
issues framed by the pleadings;®® but where the 


73. N.J.—Vincent v. Vincent, 164 A. 
328, 108 N.J.Eq. 186. 

N.Y.—In re Sedgrwick, 206 N.Y.S. 850, 
211 App.Div. 60. 

Disobedience of mandate, order, or 
judgment of court generally as 
constituting contempt see Con¬ 
tempt S§ 12-19. 

74. 'Okl.—Smythe v. Smythe, 114 P- 
257,r 28 Okl. 266. 

.29 C.J. p 162 note 97. 

76. N.J.—Vincent v. Vincent, 164 A. 
328, 108 N.J.BQ. 136. 

76. N.Y.—In re Sedgwick, 206 N.Y.S. 
860, 211 App.Div. 60. 

Okl.—^Ez parte Murphy, 84 P.2d 806, 
66 Okl.Cr. 245. 

29 C.J. p 162 note 97. 

Power of court to require return to 
writ see supra S 88 a. 

Proper praotloe 

Order adjudging in contempt of 
•court a wife, who failed to obey ha¬ 
beas corpus order to produce chll- 
•dren to determine right to their cus¬ 
tody, but permitting her to purge 
herself of contempt by producing 
•children, was irregular, practice be¬ 
ing regulated by Civ. Pract. Act § 
1248, formerly Code Civ. Proc. 8 2028, 
providing for attachment of person 
•disobeying such order.—^In re Sedg¬ 
wick. 206 N.Y.S. 860, 211 App.Div. 60. 

77. Mich.—In re Knott. 126 N.W. 
1040, 162 Mich. 10. 

29 aj. p 163 note 98. 

78. U.S.—U. S. V. Bollman. D.a. 24 
F.Ca8.No.l4.622, 1 Cranch C.CL 873. 


Time for making return see supra j 
5 88 c. 

79. N.C.—^Ex parte Moore, 64 N.C. 
802. 

29 C.J. p 163 note 2. 

Excuse for not producing body of 
prisoner see supra 8 93. 

80. Wls.—In re Kemp. 16 Wis. 359. 
29 CJ. p 163 note 3. 

81. N.J.—State v. Raborg, 5 N.J. 
Law 642. 

N.Y.—People v. Walsh, 16 N.Y.Civ. 
Proc. 19. 

82. Pa.—Commonwealth v. Porter, 

24 Pa.Dlst. 663. 

29 C.J. p 163 note 6. 

83. Ala.—Wright v. State, 67 So. 

1023, 3 AlaApp. 140. 

64i Pa.—^Hecker v. Jarrett, 1 Binn. 
374. 

29 CJ. p 168 note 6. 

85. Ky.—^Bethuram v. Black, 11 

Bush 628. 

86. Ky.—Fuson v. Stewart, 126 S.W. 
1097, 187 Ky. 748. 

87. Ala—Wright v. State, 67 So. 

1023, 3 AlaApp. 140. 

29 C.J. p 168 note 9. 

88. Cal.—^Ehc parte Connor, 108 P.2d 
10, 16, 16 Cal.2d 701, citing Oozpns 
Taxis and certiorari denied Connor 
v. People of State of California, 61 
S.Ct. 844, 813 U.S. 542, 86 L.Ed. 
1610. 

29 C.J. p 163 note 20. 

Zmes not detazmlnad by Judge’s ze- 
oitals 

Issues are determined by pleadings, 
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not by recitals of trial Judge In 
memorandum.—Downey v. U. S., 91 
F.2d 223, 67 App.D.C. 192. 

Court eonilned to issues 

The court is confined to the Issues 
made by the pleadings.—^Tomlinson 
v. French Institute of Notre Dame de 
Sion, Mo.App., 109 S.W.2d 73. 

Controversial features 

In habeas corpus proceeding court 
had duty to confine scope of judicial 
consideration within limits of essen¬ 
tial controversial features of case 
and the law applicable to their deter¬ 
mination.—Marsh v. Bartlett, 121 S. 
W.2d 737, 343 Mo. 626. 

Questions in issue 

(1) Where pleading challenges the 
legality of orders and decrees enter¬ 
ed in divorce suit awarding custody 
of minor child to mother superior of 
school, question of who was entitled 
to custody was not presented to 
court of appeals, and court was re¬ 
quired to determine as a matter of 
law whether orders and decrees Jus¬ 
tified mother superior in withholding 
custody of child from its parents, 
especially where return specifically 
pleaded that possession of child was 
only by virtue of orders and decrees. 
—Tomlinson v. French Institute of 
Notre Dame de Sion, Mo.App., 109 S. 
W.2d 73. 

(2) Question of appointing next 
friend In adoption proceedings is not 
Involved in habeas corpus for custo¬ 
dy of infant.—Graham v, Francis, 

, 265 P. 690, 88 Colo. 346. 
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case is presented and heard on the basis that cer¬ 
tain matters are in issue they will be treated as is¬ 
sues to be determined.S9 Ordinarily the issues arise 
on the facts stated in the return,which corre¬ 
sponds to the complaint in civil actions, see supra § 
88, and is responsive to the writ, not the petition on 
which the writ was based.®^ By appropriate plead¬ 
ings to the return the petitioner may raise questions 
of law or issues of fact.®® As appears supra § 90, 
questions of law arising on the face of the return 
may be raised by exceptions, demurrer, or motion, 
in accordance with the practice of the forum. Ques¬ 
tions of fact, as appears infra §§ 98, 99, are raised 
by an answer to the return, which may either trav¬ 
erse the facts alleged therein or set up new matter 
in avoidance thereof. No further pleading is re¬ 


quired after the answer to the return; new matter 
contained in the answer is deemed in issue.®® 

The function of the petition is to secure the issu- 
mce of the writ, as appears supra § 80 a, and nor¬ 
mally it is not to be considered as a part of the 
pleadings,®^ although there is some authority which 
includes the petition with the return and traverse 
in its enumeration of the pleadings on which the is¬ 
sues are made.®® However, although in a few ju¬ 
risdictions the petition for the writ is sometimes al¬ 
lowed to stand as an answer or traverse to the re¬ 
turn,®® provided it is so treated by agreement of the 
parties and the consent of the court,®^ as a general 
rule the issues are framed on the return to the writ 
and the petitioner’s answer or traverse thereto,®® 
without any reference to the petition for the writ.®® 


89. Mo.—Thompson v. Sanders, 70 
S.W.2d 1051, 334 Mo. 1100. 
a^ozisdlction of the court -n'hlch 
sentenced petitioner may be deter¬ 
mined where the sufficiency of the 
petitioner’s answer to return Is not 
questioned, no objections are made 
to form or timeliness of, or court's 
right to consider, affidavits as to 
trial judge's disqualification, and re¬ 
spondent's counsel admitted in argu¬ 
ment that case would be reversed on 
appeal for error in overruling peti¬ 
tioner’s application for change of 
venue.—Thompson v. Sanders, supra. 

9a UtalL—^Jensen v. Sevy, 134 P.2d 
1081. 

Matters not to ho considerea 

The court may not look beyond the 
return, with a view of obtaining in¬ 
formation as to the reasons which 
prompted the issuance of the war¬ 
rant under which the petitioner was 
arrested and is being detained.— 
parte Chandless, 160 A. 670, 110 N.J. 
Eq. 527. 

91. Ala.—^Payne v. Graham, 102 So. 
729, 731, 20 AlaApp. 439, citing 
Cozpns Jtirls. 

Mo.—Ex parte Thomberry, 254 S.W. 
1087, 300 Mo. 661. 

M. J.—^Ex parte Stegman, 163 A. 422, 
425, 122 N.J.Eq. 72, citing Corpxm 
Otixia—^Bx parte Hague, 144 A. 546, 
104 N.J.Eq. 31, affirmed 145 A. 618, 
104 N.J.Eq. 369. 

Or.—^Ex parte Davenport, 236 P. 758, 
114 Or. 650. 

Utah.—Jensen v. Sevy, 184 P.2d 1081. 
29 C.J. p 163 note 21-73. 

CML Cal.—^Ex parte Gutierrez, 86 P. 

2d 712. 1 Cal.App.2d 281. 

Or.—^Ex parte Davenport, 236 P. 758, 
114 Or. 650. 

93. Nev.—^Ex parte Kramer, 122 P. 
2d 862, appeal dismissed Kramer v. 
Sheehy, 62 S.Ct 1283, 316 U.S. 646, 
86 Ij.Ed. 1730. 

N. J .—"Ex parte Stegman, 163 A. 422, 


f 426, 112 X.J.Eq. 72. citing Coipus 

Juris. 

29 aj. p 163 note 19. 

Effect of reply to traverse 

A reply to the denial which was 
the same in effect as the return, only 
more specific, has been construed as 
supplementing or rendering more 
definite the return.—Schein v. Galli- 
van. 10 S.W.2d 521, 321 Mo. 268. 

94, Or.—^Ex parte Davenport, 236 P. 

768, 114 Or. 650. 

Drops o>Tit of case 

Ordinarily the petition for a writ 
of habeas corpus drops out of the 
case when a return is filed.—^Label 
V. Sullivan, Mo., 165 S.W.2d 689. 
Exception to mle where petitioa re¬ 
ferred to 

In a summary proceeding, where 
the answer or traverse to the re¬ 
turn refers to the petition and is not 
challenged hy motion or otherwise, 
the court is justified in looking to 
the averments of the petition to as¬ 
certain the cause of the petitioner’s 
detention.—^Ex parte Davenport, 236 
P. 768, 114 Or. 660. 

95. IlL—^People V. Meyerlng, 178 N. 

E 122, 345 Ill. 598. 

Matters held in Isnie 

(1) Under general allegation in ha¬ 
beas corpus petition that petitioner 
was Illegally restrained of his lib¬ 
erty, and answer of respondent alleg¬ 
ing that petitioner was held on a 
warrant issued by the governor of 
Alabama on a requisition from gov¬ 
ernor of Tennessee, the circuit court 
could consider statute providing for 
discharge of petitioner, where the 
process, although in proper form, 
was issued in a case or under cir¬ 
cumstances not allowed by law.— 
State of Tennessee v. Hamilton, 190 
So. 806. 28 Ala.App. 587. 

(2) In habeas corpus proceeding, 
petitioner held for deportation is 
entitled to judicial trial of conten- 
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tlon that he was United States citi¬ 
zen, since secretary of labor has 
Jurisdiction to deport only aliens.— 
Brewster v. Villa, C.C.A.Tex., 90 F. 
2d 853. 

9& Cal.—^Ex parte Silver stein, 126 
P.2d 962, 52 Cal.App.2d 725—Ex 
parte O’Leary, 16 P.2d 761, 127 
Cal.App. 185—Ex parte O’Connor, 
252 P. 730, 80 Cal.App. 647. 

Fla.—^Bx parte Amos, 112 So. 289, 
292, 93 Fla. 6, citing Corpus Juris. 
Mo. —^Label v. Sullivan, 165 S.W. 639. 
29 aj. p 163 note 74. 

Where petition and return differ as 
to facts alleged 

Where the facts alleged in the re¬ 
turn to a writ of habeas corpus dif¬ 
fer materially from those set forth 
In the petition, the parties may, by 
stipulation, treat the petition as a 
traverse of the return.—Jensen v. 
Sevy, Utah. 134 P,2d 1081. 

97. Cal.—^Bx parte O'Leary, 16 P.2d 
761, 127 Cal.App. 183. 

29 C.J. p 163 note 74 [a] (2). 

9a U.S.—Jung Woon Kay v. Carr, 
C.C.A.CaL, 88 P.2d 297. 

IlL—People v. Traeger, 171 N.B. 648, 
389 111. 356. 

Mo.—^Thompson v. Sanders. 70 S.W. 
2d 1051, 334 Mo. 1100—^Flournoy v. 
Owens, 276 S.W. 923, 310 Mo. 355— 
Knight V. Miles, 272 S.W. 922, 308 
Mo. 538—^Ex parte Flchtel, 84 S.W. 
2d 977, 229 Mo.App. 847. 

H.J.—Ex parte Hague. 144 A. 546, 
104 N.J.Eq. 31, affirmed 146 A. 618, 
104 N.J.Eq. 369. 

Utah.—Jensen v. Sevy, 184 P.2d 1081. 
Umlted to retnm and denial 
The issues are limited to the re¬ 
turn and the denial thereof by peti¬ 
tioner.—Schein v. Gallivan, 10 S.W. 
2d 621, 321 Mo. 268. 

9a U.S.—Jung Woon Kay v. Carr, 
C.aA.Cal., 88 F.2d 297. 

Mo.—^Knight V. Miles, 272 S.W. 922, 
308 Mo. 538. 
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Although in some jurisdictions the court may con¬ 
sider only those grounds of illegality alleged in the 
petition for the issuance of the writ,i in others the 
petitioner is not restricted to the reasons set up in 
liis petition to sustain his contention that his deten¬ 
tion is illegal,2 but may allege any matter in his 
traverse to the return, whether or not set up in the 
petition, which will tend to show that fact.® 

Conclusiveness of averments of petition. As a 
general rule the averments of the petition for the 
writ, although not denied or controverted by the 
return, cannot be considered as thereby admitted;^ 
and hence the return need not controvert or avoid 
the averments of the petition, under penalty of hav¬ 
ing them otherwise deemed admitted.® However, 
where by agreement of the parties and consent of 
the court the petition is treated as a traverse to the 
return, if its averments are not disputed the facts 
set forth in the petition will be taken as true,® but 
where the parties do not agree that the petition 
shall be so treated and afhrmative objection is made 
to consideration of the facts alleged therein such 


facts are not admitted and cannot be considered at 
all.*^ Also in some jurisdictions the rule prevails 
that facts duly alleged in the petition may be taken 
to be true unless denied by the return, or controlled 
by other evidence,® but no allegations of fact in the 
petition can be assumed to be admitted unless dis¬ 
tinct and unambiguous,® and legal conclusions are 
not admitted by a failure to deny.^® 

Proof. The proof must correspond with, and be 
confined to, the issues raised by the pleadings.^^ 
The refusal of the respondent to tender an issue as 
to a specified matter dispenses with the necessity of 

proof thereon.i2 

b. Yariance 

A material variance between the pleadings and the 
proof is fatal. 

' A material variance should not exist between the 
pleadings and the proof.^® However, in proceed¬ 
ings to obtain the custody of a minor child a vari¬ 
ance between the pleadings and the proof is not nec¬ 
essarily fatal.i^ 


N.J.—parte Hagrue, 144 A. 546, 
104 N.J.Bd. 31, affirmed 145 A. 618, 
104 N.J.Bq. 369. 

Utab.—Jensen v. Sevy, 134 P.2d 1081. 

1. Cal.-^Bx parte Connor, 108 P.2d 
10, 16 Cal.2d 701, certiorari denied 
Connor v. People of State of Cali¬ 
fornia, 61 S.Ct 844, 313 U.S. 542, 
85 li-Bd. 1510. 

Setentloii hy persoxL other than one 

Where habeas corpus petition al¬ 
leged that petitioner was detained in 
custody of district director of the 
Immigration and naturalization serv¬ 
ice, and did not allege that petition¬ 
er was detained by the United States 
marshal or any person other than 
the district director, contention that 
petitioner was unlawfully detained 
by immigration authorities and by 
United States marshal could not be 
considered.—Graham v. Carr, C.C.A 
Cal., 112 P.2d 908. 

2 . N'.J.—^Bx parte Stegman, 163 A 

422, 112 N.J.Bq. 72— Ex parte 

Hague, 144 A 546, 104 N.J.Bq. 31, 
affirmed 145 A 618, 104 N.J.Bq. 
369. 

Power of court not restricted 

When from the return it appears 
that the petitioner is Illegally re¬ 
strained, the court has power to 
grant relief, although the particular 
grounds of illegality appearing on 
the face of the return were not al¬ 
leged in the petition for the writ— 
State V. Flynn, 193 N.W. 651, 180 
Wis. 556. 

3. N.J.—Bx parte Stegman, 163 A 
422, 112 N.J.BQ, 72. 


4. U.S.—Jung Woon Kay v. Carr, C. 
C.ACal., 88 F.2d 297. 

Ala.—^Vernon v. State, 200 So. 560, 
240 Ala. 577, certiorari denied 
Vernon v. Wilson. 61 S.Ct 837, 313 
U.S. 559, 85 L.Ed. 1519—Morris v. 
State, 167 So. 740, 27 Ala.App. 166. 
Utah.—Jensen v. Sevy, 134 P.2d 1081. 

5. N.J.—Bx parte Hague, 144 A. 546, 
104 N.J.EQ. 31, affirmed 146 A 618, 
104 N.J.Bq. 369. 

29 C.J. p 163 notes 21-73. 

8. Cal.— Wk parte O'Leary, 16 P.2d 
761, 127 cJal.App. 183—^Bx parte 
O’Connor, 252 P. 730, 80 Cal.App. 
647. 

7- Cal.—^Bx parte O’Leary, 15 P.2d 
761, 127 Cal.App. 183. 

8. D.C.—^Hammerer v. Huff, 110 F. 

2d 113, 71 App.D,C. 246. 

Fla.—^Ex parte Amos, 112 So. 289, 
93 Fla. 5. 

N.Y.—^People ex ret Berg v. Lawes, 
12 N.Y.S.2d 626, 171 Misc. 700. 

29 C.J. p 164 note 75. 

Where no answer or contest 
On application for writ of habeas 
corpus where there is no answer or 
contest, all matters therein stated 
as shown by record are binding on 
court.—Bx parte Bay, 276 S.W. 709, 
101 TexCr. 432. 

Allegations hM admitted 
Allegation in petition that two 
criminal informations were based on 
exactly the same facts was not an 
allegation of a “conclusion of law,” 
but one of fact, and hence was con¬ 
ceded by admission of its truth in 
the state’s return, except in so far 
as the statement was contradicted 
by copies of informations thereto 
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attached.—State ex rel. Dunlap v. 
Utecht, 287 N.W. 229, 206 Minn. 41. 

9. U.S.—Kohl V. Lehlback. N.J., 16 
act. 304, 160 U.S. 293, 40 L.Ed. 432 
—^Whitten v. Tomlinson. Conn., 16 
act. 297, 160 U.S. 231, 40 L.Bd. 406. 

10. Cal.—^Ex parte Holder, 192 P. 
90, 48 Cal.App. 468. 

11. Svidenco of reputation, when 
point not in Issne 

Depositions attacking defendant’s 
reputation are not competent, wheth¬ 
er taken after the sheriff’s return on 
a writ of habeas corpus, in alleged 
violation of Rev.St.l919 § 1914, or 
at any other time, until accused puts 
his reputation in issue at the trial.— 
Ex parte Knight, 254 S.W. 1077, 301 
Mo. 63. 

la Fla.—State ex rel. Libtz v. Cole¬ 
man, 5 So.2d 60, 149 Fla. 28. 
la Vaziance insufficient to warrant 
discharge of writ 

I Draftee’s petition for writ based 
on local board’s refusal to reclassify 
him because of change in status and 
failure to permit an appeal from re¬ 
fusal was not dismlssible because of 
variance between petition alleging 
that draftee was originally classllled 
on Dec. 24, 1940, and alleged proof 
that he was classified on Nov. 22, 
1940, where draftee was only placed 
in class I on November 22 and was 
not placed in class I-A until physi¬ 
cian made his report on December 24, 
and draftee did not receive notice of 
classification until after December 
24.—^U. S. ex rel. Filomio v. Powell, 
D.CN.J., 38 F.Supp. 183. 
lA Tex.—^Land v. Landry, CivApp., 
244 S.W. 569. 
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§ 98. - Conclusiveness of Return 

The return to the writ, of itself, le not conclusive 
of the facts alleged therein, but it Is prima facie proof 
of such facts and in the absence of a denial they will be 
taken as true and the case decided on the basis thereof. 

At common law and under the Habeas Corpus Act 
of 31 Car. II c 2, the general doctrine obtained that 
the return was conclusive of the facts therein stated 
and could not be controverted.!® Under the Ju¬ 
diciary Act of 1789, by which the federal courts 
were given power to issue writs of habeas corpus 
“agreeable to the principles and usages of law,” the 
federal courts, following the rule at common law, 
held that a return showing a commitment under ju¬ 
dicial process was conclusive,!® and this rule con¬ 
tinued until the act of Feb. 5, 1867, c 28, 14 U.S. 
St. at L. p 385, later embodied in 28 U.S.C.A. § 
453, which extended the writ to all cases of persons 
in custody in violation of the Constitution or of a 
law or treaty of the United States.!*^ In a few ju¬ 
risdictions the rule of the common law that the 


truth of the return to a writ of habeas corpus can¬ 
not be controverted has been recognized;!® and 
in others it is held that the court must take the 
record for veritj”, except in so far as new matter 
attacks the jurisdiction of the sentencing court,!^ 
and that the only facts that can be shown by the 
relator by way of traverse are those not contradict¬ 
ing the record which prove lack of jurisdiction.^® 
However, it is now almost universally held, gen¬ 
erally under express statutory provisions, that the 
return of itself is not conclusive of the facts al¬ 
leged therein,21 and, as appears infra § 99, that the 
petitioner may deny the averments of the return or 
set up new matter in confession and avoidance 
thereof. In general the return is evidence and pri¬ 
ma facie proof of the facts alleged therein,22 and 
if no evidence is adduced by either party the re¬ 
turn is presumed to be true.28 In the absence of a 
denial, or appropriate pleading avoiding their effect, 
averments of facts in the return will be taken as 
true and conclusive,24 regardless of the allegations 


▼arlanoe heia Immataxial 
Contention that there was a I'ari- 
ance between the allegations and 
proof, in that It was alleged that de¬ 
fendant, at the time of the suit, had 
the possession and custody of the 
child, whereas it was shown that his 
mother had the possession, is with¬ 
out merit.—^Land v. Landry, supra. 
15. IT.S.—Coates v. Lawrence, D.C. 
Ga., 46 F.Supp. 414, affirmed, CC. 
A., 131 F.2d 110. 

Mo.—State ex rel. Shartel v. Skinker, 
25 S.W.2d 472, 477, 324 Mo. 955, 
citing Corpus Juris— "Ex, parte 
Thomberry, 254 S.W. 10S7, 300 Mo. 
661. 

29 C.J. p 164 note 22. 

The only remedy for a false re¬ 
turn was by an action for damages. 
—Scott V. Spiegel, 35 A. 262, 67 Conn. 
349_29 CJ. p 164 note 25. 

16l U.S.—Coates v. Lawrence, D.C. 
Ga., 46 F.Supp. 414, affirmed, G.C. 
A., 131 F. 110. 

29 aj. p 164 note 27. 

17. U.S.—Coates v. Lawrence, supra. 
18L Pa.—Commonwealth v. Biddle, 
Brightly p 447. 

Tenn.—^Renney v. Mayfield, 4 Hayw. 
165. 

19. U.S.—Ex parte Craig, C.C.A.N-T., 
2S2 F. 138, rehearing 274 F. 177, 
certiorari denied Craig v. McCar¬ 
thy, 42 S.CL 272, 268 U.S. 604, 617, 
66 L.Ed. 793, certiorari granted 
Craig V. Hecht, 48 S.Ct 90. 260 
U.S, 714, 67 L.Ed. 477, and affirmed 
44 S.Ct. 103, 263 U.S. 255, 68 L.Ed. 
293. 

U.S.—Ex parte Craig, supra. 
AUegutLons of lufoxmatloB 
On habeas corpus by one convicted 
of criminal contempt for publishing 


a letter attacking the conduct of the 
court In connection with a receiver¬ 
ship, the allegations of the informa¬ 
tion must be taken as true, and it 
must be assumed that defendant act¬ 
ed with wrongful purposes charged. 
—^Ex parte Craig, supra. 

91. Mo.—State ex rel. Shartel v. 
Skinker, 26 S.W.2d 472, 324 Mo. 955 
—State ex rel. Gentry v. Westhues, 
286 S.W. 396, 316 Mo. 672—Ex 
parte Thomberry, 264 S.W. 1087, 
300 Mo. 661. 

29 C.J. p 164 note 30. 

22. Neb.—Goodman v. O'Grady, 283 
NJW. 213, 135 Neb, 612—^Ex parte 
Sanclear, 196 N.W. 686, 111 Neb. 
473. 

Where no evidence offered In denial 
of return 

A prisoner was not entitled to re¬ 
lease from state penitentiary on writ 
of habeas corpus, where no evidence 
was offered in denial of warden's re¬ 
turn setting out prisoner's escape 
and absence from prison for a time, 
and it appeared that prisoner's sen¬ 
tence would not be completed until a 
future date.—Goodman v. O'Grady, 
283 N.W. 213, 135 Neb. 612. 

Prima fScie case 

(1) Where the facts stated In the 
return or the written authorization 
for the petitioner's detention copied 
therein or attached thereto author¬ 
ize or Justify the detenUon com¬ 
plained of, a prima facie case that 

such detention is legal Is made out_ 

State V. Parrish, 5 So.2d 828, second 
case, 242 Ala. 7, granting certiorari 
and reversing 5 So.2d 828, 80 Ala. 
App, 242, first casa 

(2) Governor's warrant of extradi¬ 
tion which did not state that accused 
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was present in demanding state when 
alleged crime was committed was 
sufficient and when exhibited with 
sheriff’s return to writ of habeas 
corpus, containing Jurisdictional pre¬ 
requisite, made a "prima facie case”* 
that prisoner was legally restrained. 
—State V. Shelton, 8 So.2d 216, 30 
Ala.App. 484. 

23. Ala.—Vernon v. State, 200 So. 

660, 240 Ala 677, certiorari denied 
Vernon v. Wilson, 61 S.Ct 837, 313 
U.S. 569, 85 L.Ed. 1619. 

Utah.—Jensen v. Sevy, 134 P.2d 1081. 

24. U.S.—^Adams v. Hudspeth, C.C.A. 
Kan., 121 P.2d 270—Graham v. 
Carr, C.C.A.Ca]., 112 F.2d 908— 
Brewster v. Villa, C.aA.Tex., 90 F. 
2d 853—^U, S. ex rel. Parentl v, 
Martineau, D.C.Conn., 50 P.2d 902— 
U. S. ex rel. D'Istrla v. Day, aC. 
A.N.T., 20 P.2d 302—^Donegan v. 
Snook, D.CGa., 6 F.2d 640, affirm¬ 
ed, C.C.A., Fredericks v. Snook, 8. 
F.2d 966—Ex parte Camlnlta, D.Cl 
N.T., 291 F. 913. 

Ala—^Morris v. State, 167 So. 740, 27 
Ala. App. 1S6. 

Idaho.—State v. Olsen, 26 P.2d 127, 
63 Idaho 546. 

Mo.—^Label v. Sullivan. 166 S.W.2d 
639—^Thompson v. Sanders, 70 S. 
W.2d 1061. 334 Mo. 1100—Ex parte 
Rhelnstrom, 42 S.W.2d 28—^Ex 
parte Bass. 40 S.W.2d 467, 828 Mo. 
196—Gugenhine v. Gerk, 31 S.W.2d 
1, 326 Mo. 833, appeal dismissed 
and certiorari denied 61 S.Ct. 180. 
282 U.S. 810, 76 L.Ed. 726—State 
ex reL Shartel v. Skinker, 26 S.W. 
2d 472, 324 Mo. 956—Ex parte- 
Thomberry, 254 S.W. 1087, 800 Mo. 

661. 

Utah.—Jensen v. Sevy, 184 P.2d 1081,. 
29 G.J. p 165 note 31. 
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contained in the petition and the only question 
for determination is whether or not the facts stated 
in the return, as a matter of law, authorizes the re¬ 
straint under investigation.26 When the petition¬ 
er refuses to plead further after the court has over¬ 
ruled his demurrer or exceptions to the return, the 
effect of such refusal is to admit the truth of the 
facts stated in the return,27 and the court will ren¬ 
der judgment in accordance with the facts stated.28 
However, where the omission of the petitioner to 
file a formal answer or traverse denying the aver¬ 


§ 98 

ments of the return is waived by the parties pro¬ 
ceeding to trial, see infra § 99, the averments in 
the return are not conclusive.29 

In proceedings to obtain the custody of a child 
it has been held that there should be full inquiry 
and examination on oath to enable the court to de¬ 
cide as the welfare of the child may require, re¬ 
gardless of any artificial rule of pleading,2® and the 
infant is subject to the disposition of the court, 
uncontrolled by the averments of the return.2l 


Iirecesslty for supporting' STidenoe 

(1) The return to a writ of habeas 
corpus requires no supporting evi¬ 
dence, but imports verity until im¬ 
peached.—^People ex rel. Day v. Lew¬ 
is, 34 N.E.2d 712, 376 Ill. 609. 

(2) The return imports verity un¬ 
til impeached. It is presumed to be 
true until the contrary is shown by 
the evidence or its effects otherwise 
avoided.—Jensen v. Sevy, Utah, 134 
P.2d 1081. 

Betnm presumptively true 

An answer made by unverified 
statement of petitioner’s attorney, 
which merely alleged that return was 
Insufficient in not stating the cause 
of detention, did not put in issue the 
existence or nonexistence of a rea¬ 
sonable cause to believe that relator 
violated his conditional parole from 
a reformatory, and the statement in 
the return and the juridslction and 
regularity of the detention were 
therefore presumed to be Justified.— 
People ex rel. Haupt v. Lasch, 202 N. 
Y.S. 416, 122 Mlsc. 223. 

Beoitals in warrant attached to re¬ 
turn 

In habeas corpus proceeding to 
secure release of fugitive, recitals in 
warrant of governor of asylum state, 
attached to return, and which were 
not disputed, were deemed to state 
the truth.—People ex rel. Buxton v. 
Jeremiah, 4 N.E.2d 373, 364 Ill. 274. 
25. U.S.—Graham v. Carr, C.C.A. 
Cal., 112 F.2d 908. 

Ho.—^Ex parte Bass, 40 S.W.2d 457, 
328 Mo. 195—State ex rel. Shartel 
V. Skinker, 25 S.W.2d 472, 324 Mo. 
955. 

29 C.J. p 165 note 32. 

2a U.S.—U. S. ex rel. Laird v. O’¬ 
Brien. C.C.A.I11., Ill F.2d 232—U. 
S. ex rel. Parent! v. Martlneau, D. 
C.Conn., 60 F.2d 902. 

Mo.—State ex rel. Shartel v. Skinker, 
25 S.W.2d 472, 324 Mo. 956—Ex 
parte Thornberry, 254 S.W. 1087, 
300 Mo. 661. 

Phllippina—Lorenso v. Director of 
Health, 60 Philippine 695. 

29 C.J. p 165 note 33. 

Sufllclenoy of facts to authozise re¬ 
straint lield presented 
. In habeas corpus proceeding to se¬ 


cure prisoner’s discharge from peni¬ 
tentiary, where respondent averred 
that prisoner’s time was forfeited 
because of five specified Infractions 
of rules of institutions wherein pris¬ 
oner had been confined, and prison¬ 
er did not contest such averments, 
but asserted in his reply that the 
acts enumerated were trivial Infrac¬ 
tions or guiltless as a matter of law, 
the alleged Infractions were proper¬ 
ly presented for consideration of the 
court.—^People ex tel. Day v. Lewis, 
34 N.E.2d 712, 376 Ill. 509. 

Bestralat held authorised 

(1) Where the uncontroverted re¬ 
turn of the sheriff on habeas cor¬ 
pus shows valid capiases under 
which the sheriff holds the custody 
of relator and that there are pending | 
against him a number of felony 
cases in some of which he has given 
ball bond and in others of which he 
has not furnished bond, the writ 
must be denied and relator remand¬ 
ed to custody.—Ex parte Lowe, 251 
S.W. 606, 94 Tex.Cr. 307. 

(2) Where warden's return in ha¬ 
beas corpus proceeding set forth 
commitment embodying form of 
judgment, but petitioner did not file 
traverse, or request that petition be 
considered traverse, or offer evidence 
in support of petition, petitioner 
failed to sustain burden of proving 
want of jurisdiction of court issu¬ 
ing commitment.—^In re Larabee, 21 
P.2d 132, 131 CaLApp. 261. 

27. Ind.—White v. White, 15 N.E.2d 

86, 214 Ind. 405—^Kemper v. Metz¬ 
ger, 81 N.E. 663, 169 Ind. 112. 

Wash.—^Thorp v. Metzger, 137 P. 

330, 77 Wash. 62. 

28. Ind.—^Kemper v. Metzger, 81 N. 

E. 663, 169 Ind. 112. 

28. Mo.—State ex rel. Shartel v. 

Skinker, 25 S.W.2d 472, 324 Mo. 

956. 

sa Ind.—Johnson v. Smith, 176 N.E. 

705, 203 Ind. 214. 

29 C.J. p 165 note 37. 

Vuoontxovertad evldauce as ooiUroL 
Ung writ 

In habeas corpus proceedings by 
mother to recover custody of child 
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from divorced husband, where mar¬ 
shal’s return did not state explicitly 
that he executed writ and obtained 
child in county outside of court's ju¬ 
risdiction, and uncontradicted evi¬ 
dence, not objected to, disclosed that 
husband voluntarily surrendered 
child to marshal in county within 
court’s jurisdiction, husband could 
not raise question of jurisdiction, 
notwithstanding return might appear 
to state that writ was executed in 
county outside of court’s jurisdic¬ 
tion.—^Barrett v. Barrett, Mo.App., 79 
S.W.2d 506. 

Matters not In issue 
In habeas corpus proceeding to re¬ 
cover petitioner’s minor child’s cus¬ 
tody, granted to respondents by ju¬ 
venile court after committing child 
to charitable organization pursuant 
to judgment finding that child was 
neglected by his parents, where no 
traverse to the return or agreed 
statement of facts has been filed, or 
evidence introduced, and respondents* 
return controverts allegations of pe¬ 
tition that child was not neglected 
and that such Judgment was subter¬ 
fuge to take child’s custody from 
petitioner, supreme court cannot con¬ 
sider such IsBuea—^Label v. Sullivan, 
Mo., 165 S.W.2d 639. 

81. Ind.—^Mesmer v. Egland, 151 N. 
R 826, 197 Ind- 700—Buck v. 

Squires, 142 N.E. 7, 194 Ind. 112— 
Glansman v. Ledbetter, 130 N.R 
230, 190 Ind. 505—Bullock v. Bob- 
ertson, 65 N.E. 5, 160 Ind. 521. 

Betnm ]>laces child la court’s cns- 
tody 

Defendants' return to writ of ha¬ 
beas corpus for possession of child 
placed latter in court's custody, sub¬ 
ject to its disposition with unlimited 
power as to custody.—Johnson v. 
Smith, 176 N.E. 705. 208 Ind. 214. 

COnxt’s power not dependent on za- 
tnm’s snflLoienoy 

The court’s power to award the 
custody of the child to either parent 
or to a third person in habeas cor^ 
pus proceeding is full and complete 
and does not depend on technical 
sufficiency of return.—Johnson v. 
Smith, supra. 
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§ 99. -Answer Traversing or Avoiding 

Return 

In order to raise an Issue of fact, petitioner ordi¬ 
narily must interpose an answer or traverse to the return, 
denying its material averments or setting up new matter 
In confession and avoidance thereof. The sufficiency of 
such a pleading is generally tested by the general re¬ 
quirements of p!eadlng under the procedure prevalent in 
the Jurisdiction. Its averments are not conclusive but 
must be supported by proof. 

The answer or* traverse to the return is the pe¬ 
titioner’s pleading.®^ It is not necessary to raise an 
issue of law as to the sufficiency of a retum.®^ In 
order to raise an issue of fact, however, an answer 
or traverse to the return ordinarily must be inter¬ 
posed,®* and this, it has been held, may be done 
by affidavit.®® However, formal denial of the alle¬ 
gations of the return has been deemed waived where 
the parties proceeded to trial as though such alle¬ 
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gations had been formally controverted.®® By an¬ 
swer or traverse the petitioner may deny material 
averments of fact in the return,37 or he may allege 
new matter in confession and avoidance of such: 
averments.®® Since the legality of the detention 
on the return day of the writ is the question in is¬ 
sue, as appears supra § 13, matters arising ‘ subse¬ 
quent thereto are not proper in an answer or trav¬ 
erse to the return.®® 

The petitioner cannot deny the truth of the facts- 
alleged in the return and at the same time demur or 
otherwise question their legal sufficiency as a matter 
of law,*o but it is optional with the court to permit 
the petitioner to file an answer to the return after 
having demurred thereto.*^ 

The sufficiency of a traverse to a return, as far 
as any allegations of fact are concerned, must be 
tested by the general requirements of pleading.*®^ 
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33. N.J.—^Ex parte Stegrman, 163 A. 
422, 112 N.J.Eq. 72. 

33. U.S.—Stretton v. Shaheen, La., 
176 P. 736, 100 C.C.A. 3S9. 

29 C.J. p 165 note 38. 

Teating sufficiency of return see su¬ 
pra § 90. 

34. U.S.—U. S. ex rel. D'lstrla v. 
Day, C.C.A,N.T,, 20 F.2d 302. 

Mo.—Label v. Sullivan. 165 S.W.2d 
639. 

29 C.J. p 165 note 39. 

Safflclency of answer or traverse 

(1) Averment, in answer of peti¬ 
tioner to return of sheriff in habeas 
corpus proceedings, that petitioner 
“is not a fugitive from Justice," pre¬ 
sents proper issue, and Is not mere 
conclusion of fact.—^Kuney v. State, 
102 So. 547, 88 Fla. 354. 

(2) Where sheriff, in return to 
writ of habeas corpus, asserts that 
petitioner has fled from justice and 
taken refuge within state, averment 
in answer that petitioner is not fugd- 
tive from Justice from demanding 
state presents Issue on which fugi¬ 
tive has right to offer testimony.— 
Kuney v. State, supra. 

(3) Other cases see 29 C.J. p 165 
note 39 [cj. 

iCSsaes not lalsad 

Where the return shows good 
ground for the detention complained 
of. no question as to the legality 
thereof is presented where the peti¬ 
tioner interposes no answer to the 
return, or produces no evidence, or 
the parties make no stipulation that 
the petition may stand as a traverse. 
—Ex parte Kolb, 212 P. 646, 60 Cal. 
App. 198. 

35. U.S.—U. S. V. WUliams. C.aN.T., 
190 F. 6S6. 

N.Y.—^People ex reL Keator v. Moss, 
39 N.T.S. 690, 6 App.Div. 414—Peo¬ 
ple ex rel, Ordronaux v. Ghegaray, 
18 Wend. 687. 


36. AUl—^P ayne v. Graham, 102 So. 
729, 731, 20 Ala.App. 439, citing 
Corpns Juris. 

Mo.—State ex rel. Shartel v. Sklnker, 
25 S.W.2d 472, 478, 324 Mo. 955, 
quoting Corpus JtirlB—Ex parte 
Ellis. 9 S.W.2d 544, 223 Mo.App. 
126. 

29 C.J. p 166 note 40. 

Formal error ignored 
Where the parties treat the re¬ 
turn as though it had been traversed 
and proceed to trial, the formal er¬ 
ror arising from the failure to file 
a traverse will be ignored.—^U. S. 
ex rel. D'Istria v. Day, C.C.A.N.T., 
20 F.2d 302. 

Waiver of traverse shown 
In habeas corpus proceeding, re¬ 
spondents, making no point on peti¬ 
tioner's failure to file reply to re¬ 
turn and alleging in their brief that 
agreed statement of facts was filed, 
thus indicating intention to submit 
case on petition, return thereto, and 
agreed facts, "waived” petitioner's 
failure to file reply.—^Label v. Sulli¬ 
van. Mo., 165 S.W.2d 639. 

87. Cal.—Ex parte Gutierrez, 36 P. 

2d 712, 1 Cal.App.2d 281. 

Fla.—^Ex parte Amos, 112 So. 289, 
93 Fla. 5. 

Idaho.—State v. Olsen, 26 P.2d 127, 
53 Idaho 546. 

Mo.—Thompson v. Sanders. 70 S.W. 
2d 1061, 334 Mo. 1100—State ex rel. 
Shartel v. Skinker. 25 S.W.2d 472, 
324 Mo. 955—State ex reL Gentry 

V. Westhues, 286 S.W. 396, 315 Mo. 
672—^Bx parte Thomberry, 254 S. 

W. 1087, 300 Mo. 661. 

K.J.—Ex parte Stegman, 168 A. 422, 
112 N.J.Eq. 72—Ex parte Hague, 
144 A. 546, 104 N.J.Eq. 31, affirm¬ 
ed 145 A. 618, 104 N.J.Eq. 369. 

N.T.—^People ex rel. Haupt v. Lasch, 
202 N.Y.S. 416, 122 Misa 228. 

I Utah.—Jensen v. Sevy, 134 P.2d 108L 
I 29 C.J. p 164 note 80. 
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Jozisdiotion to Issue oommltment 
Magistrate’s jurisdiction to issue 
commitment is properly presented on 
habeas corpus by traversing return 
and presenting information or evi¬ 
dence on which magistrate acted.— 
People ex rel. Mumbulo v. Ormsby,, 
241 N.Y.S. 225, 136 Misc. 687. 

3& Fla.— "Ex. parte Amos, 112 So. 
289, 93 Fla 5. 

Idaho.—State v. Olsen. 26 P.2d 127,. 
63 Idaho 546. 

Mo.—Thompson v. Sanders, 70 S.W. 
2d 1051, 334 Mo. 1100—State ex rel. 
Shartel v. Skinker. 25 S.W.2d 472, 
324 Mo. 956—State ex rel. Gentry 
v. Westhues, 286 S.W. 396, 816 Mo. 
672—^Bx parte Thomberry, 254 S. 
W. 1087, 300 Mo. 661. 

N.J.—Ex parte Hague, 144 A. 646, 
104 N.J.Eq. 31. affirmed 145 A. 
618, 104 N.J.Eq. 869. 

N.Y.—People v. Frost, 117 N.Y.S. 
624, 133 App.Dlv. 186—^People ex 
rel. Haupt v. Lasch, 202 N.Y.S. 
416, 122 Misc. 223. 

Utah.—Jensen v. Sevy, 134 P.2d 1081- 
29 C.J. p 164 note 30. 

39. U.S.—^Ex parte Avakian, D.C. 
Maas., 188 F. 688. 

4a Conn.—Scott v. Spiegel, 85 A* 
262, 67 Conn. 349. 

41. Or.—^Ex parte Dormitzer, 249 P. 

639, 119 Or. 336. 

ITot abuse of discretion 
After deciding the issues raised 
by a demurrer to the return, the 
court does not abuse its discretion 
by refusing to allow the petitioner 
to file an answer and dismissing the 
writ.—^Ex parte Dormitzer, supra. 
4a. N.Y.—^People ex rel. Mumbulo 
v. Ormsby, 241 N.Y.S. 226, 136 
Misc. 687. 

29 C.J. p 166 note 44. 

Judgment on the pleadings 
Where the return la sufficient and 
the answer is by way of confe&alon 
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Under some statutes the sufficiency of the answer 
or traverse may be tested by demurrer,^® or motion 
to strike,44 which admits what is well pleaded and 
material in the answer,45 but nothing more.4® 
Questions as to the petitioner’s legal rights should 
not be determined on a motion to expunge allega¬ 
tions in the answer or traverse to the return.47 
Conclusiveness of answer or traverse. Since, as 
appears supra § 97, no further pleading is required 
after the answer or traverse to the return and new 
matter contained therein is deemed in issue, the ab¬ 
sence of a denial of averments of facts in such an¬ 
swer or traverse will not require that they be taken 
as true ;48 they must be supported by proof.49 The 
facts pleaded in the traverse are not admitted by 
the sheriffs failure to deny them, at least where the 
court, with the consent of counsel for the petition¬ 
er, directs the return to stand as a reply to the 
traverse.50 

Verification. The answer or traverse generally is 
required by statute to be under oath.^i 
Amendment. The traverse to the return may be 
amended by leave of court.52 

§ 100. Evidence 

a. Burden of proof and presumptions 

and avoidance, if it does not state 
facta which the court has a right 
to consider on habeas corpus, and 
which, if true, render the commit¬ 
ment under which the petitioner is 
held null and void, then the respon¬ 
dent is entitled to Judgment on the 
pleadings.—^Thompson v. Sanders, 70 
S.W.2d lOBl, 334 Mo. 1100. 

43. N.jr. —Bn parte Hague, 144 A. 

546, 104 N.J.Hq. 31, affirmed 146 
A. 618, 104 N.J.Hq. 369. 

29 C.J. p 166 note 45. 

44 N.J .—Bn parte Hague, supra. 

Matter proper to stxUce 

In habeas corpus, inclusion in an¬ 
swer of irrelevant or improper mat¬ 
ter is not ground for striking valid 
portion of answer that presents prop¬ 
er defense, especially one involving 
constitutional right.—^Kuney v. State, 

102 So. 647, 88 Fla. 354. 

45. Conn.—^McDonald v. Hugo, 105 
A. 709, 93 Conn. 360. 

29 C.J. p 166 note 46. 

46. Conn.—^Farrell v. Hawley, 61 A. 

502, 78 Conn. 160, 112 Am.S.R. 98, 

70 L.R.A. 686, 3 Ann.Cas. 874. 

47. Conn.—^Rosenberg v. Slavln, 188 
A. 272, 122 Conn. 304. 

Sight to offer evidence of innocence 
In habeas corpus proceeding to 
secure release of alleged fugitive 
question whether fugitive could offer 
evidence to establish fact that he 
had not committed crime in demand¬ 
ing state was question of fugitive’s 


b. Admissibility 

c. Weight and sufficiency 

d. Affidavits 

e. Impeaching and supporting jurisdic¬ 

tion 

a. Burden of Proof and Presumptions 

(1) Burden of proof 

(2) Presumptions 

(1) Burden of Proof 

While the burden rests on the state to prove its right 
to restrain one petitioning for reiease on writ of habeas 
corpus, where the return shows a prlma facie case the 
burden then shifts to petitioner to prove the illegality 
of his restraint. 

In habeas corpus proceedings, it is incumbent on 
the person depriving another of his liberty to show 
a right to do so;®* where the power of an official 
to commit is special, the burden is on the party in¬ 
sisting on the imprisonment and regularity of the 
commitment to show that the official acted within 
his authority,®4 and, where it appears that an or¬ 
der has been entered vacating the judgment pursu¬ 
ant to which petitioner was imprisoned, the bur¬ 
den rests on the state to show the invalidity of such 
order of vacation.®® However, the burden rests on 
one seeking discharge on a writ of habeas corpus 

202 N.Y.S. 416, 122 Misc. 228— 
People ex reL Ordronaux v. Che- 
garay, 18 Wend. 637. 

29 C.J. p 166 note 41. 

VexifLcatlon by attorney iasnffioieiLt 

(1) Verification by the attorney of 
petitioner is Insufficient.—^Ex parte 
Davis, 62 S.W.2d 1086, 333 Mo. 262. 
69 A.L.R. 689. 

(2) Where answer to return on 
writ issued on application for habeas 
corpus was verified by oath of peti¬ 
tioner’s attorney on information and 
belief, averments of return were nei¬ 
ther denied nor avoided.—Gugenhlne 
V. Qerk, 31 S.W.2d 1. 326 Mo. 383, 
appeal dismissed and certiorari de¬ 
nied 61 S.Ct. 180, 282 U.S. 810. 76 
L.Ed. 726. 

Waiver 

That traverse to return was veri¬ 
fied before one of relator’s attorneys 
of record is irregularity which is not 
Jurisdictional and may be waived.— 
People ex rel. Schuyler v. Livings 
stone, 205 N.Y.S. 888, 123 Misc. 605. 

52. U.S.—Ex parte Gilroy. D.C.N.Y., 
257 F. no. 

53. Fla.—^Moody v. State, 99 So. 665, 
87 Fla. 175. 

54. Mass.—Commonwealth v. Moore, 
19 Pick. 339. 

Pa.—Commonwealth v. McKeagy, 1 
Ashm. 298. 

29 C.J. p 167 notes 60-69. 

55. Cal.—Ex parte Sargen, 27 P.2d 
407, 135 OaLApp. 402. 


legal rights and was not determin¬ 
able on motion to expunge allega¬ 
tions of fugitive’s reply to return. 
—^Rosenberg v. Slavin, supra. 

4a N.J.—^Ex parte Stegman, 163 A. 
422, 112 N.J.Eq. 72—^Ex parte 

Hague, 144 A. 546, 104 N.J.Eq. 31. 
affirmed 145 A. 618, 104 N.J.Eq. 
369. 

49. Mo.—Thompson v. Sanders, 70 S. 
W.2d 1051, 1053, 334 Mo. 1100, 
quoting Corpus Juris. 

29 C.J. p 166 note 51. 

Practice of rendering Judgment on 
pleadings inApplicable 
Practice of rendering Judgment on 
pleadings, where material allega¬ 
tions thereof are not denied, is in¬ 
applicable to habeas corpus proceed¬ 
ings.—^Ex parte Hague, 144 A. 646. 
104 N.J.Eq. 31. affirmed 145 A. 618, 
104 N.J.Eq. 369. 

Duty to submit evidence 
A defendant applying for a writ 
of habeas corpus must submit what¬ 
ever evidence he has with his peti¬ 
tion or with his traverse to the de¬ 
taining officer’s return to the order 
to show cause why the writ should 
not issue.—^Walker v. Johnston, C.C. 
A.Cal., 109 P.2d 436. 

50. IlL—^People ex reL Poncher v. 
O’Brien, 30 N.E.2d 75, 374 Ill. 668. 

51. Mo.—State ex rel. Shartel v. 
Skinker, 25 S.W.2d 472, 324 Mo. 
955. 

N.Y.—^People ex reL Haupt v. Lasch, 
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to sustain the allegations of his petition,5® and to 
show the invalidity of the judgment which he at- 
tacks.57 

Where a prima facie case is made out by the re¬ 
turn, the burden is on the petitioner to prove all 
facts necessary to show that the imprisonment or 
restraint is illegal hence he has the burden of 
sustaining an allegation of denial of due process of 
law,59 denial of equal protection of the laws,9® 
denial of constitutional right to obtain witnesses,9^ 
trial in violation of the privileges and immunities 
clause of the federal Constitution,®^ invalidity of 


the verdict for uncertaint}'',®® or invalidity of a stat¬ 
ute under which petitioner was held.®^ The facts 
stated in the return are, prima facie, presumed to 
be true, and the burden of proof is on the petition¬ 
er or relator to show the contrary by allegation and 
proof.95 

Assistance of counsel. The burden rests on a 
petitioner for discharge on habeas corpus who 
claims that he was deprived of the assistance of 
counsel at his trial to prove such deprivation,®® as 
where he asserts that he pleaded guilty following 
denial of the assistance of counsel,®'^ or that he was 


56. U.S.—^U. S. ex rel. Jackson v. 
Braay, C.C.A.Md.. 133 F.2d 476, af¬ 
firming^, D.C., 47 RSupp. 362. cer¬ 
tiorari denied 63 S.Ct. 1029. rehear¬ 
ing denied 63 S.Ct. 1315—Lewis v. 
Johnston, C.C.A.Cal.. 112 F.2d 451. 

Alaska.—parte Hudy, 7 Alaska 
446. 

D.C.—^Bostic v. Rives, 107 P.2d 649, 
71 APP.D.C. 2, certiorari denied 60 
S.Ct. 593, 309 U.S. 664. 84 L.Ed. 
1011 . 

OkL—Ez parte Seale, Cr., 129 P.2d 
862—Ez parte Field, 119 P.2d 864. 
73 OkLCr. 226—Ex parte Doll, 117 
P.2d 647, 73 Okl.Cr. 34. 

57. Mo.—Ex parte Fichtel, 84 S.W. 
2d 977, 229 Mo.App. 847. 

58. U.S.—^Forthoffer v. Swope, C.C. 
A.Wash,, 103 P.2d 707—^Zahn v. 
Hudspeth. C.C.A.Kan., 102 P.2d 
759, certiorari denied 59 S.Ct. 1045, 
307 U.S. 542, 83 L.Ed. 1522. 

Cal.—^People v. Sherman, 15 P.3d 881, 
127 CaLApp. 417—^Ex parte Gough, 
12 P.2d 968. 124 CaLApp. 493. 

Fla.—Coleman v. State ez reL Race, 
169 So. 504, 118 Fla. 201. 

—Clarke v. Cobb, 24 S.E.2d 782. 
Iowa»—Furey v. Hollo well, 212 N.W. 
698, 203 Iowa 376, followed in Ben¬ 
ny V. Hollowell. 214 N.W. 496, Pe¬ 
terson v. Hollowell, 214 N.W. 496, 
and Marshall v. Hollowell, 214 N. 
W. 496. 

Mo.—^Thompson v. Sanders, 70 S.W.2d 
1051, 1053. 334 Mo. 1100, quoting 
Goxpwi Jnxte. 

Neb.—^In re Hoagland, 260 N.W. 695, 
129 Neb. 6. 

N.T.—^People ez rel. Silas v. Pugh, 
242 N.Y.a 326, 136 Mlsc. 647— 
People ex reL Mumbulo v. Ormsby, 
241 N.Y.S. 225, 136 Misc. 637. 

Or.—^Ez parte Loundagin, 278 P. 950, 
129 Or. 652. 

Tex.—^Ez parte Leifeste, 77 S.W. 2d 
675, 127 Tex.Cr. 445—^Ez parte 
Clopp, 2 S.W.3d 446, 109 Tez.Cr. 
17. 

29 C.J. p 166 note 50. 

Ikabk of tdal and Izxegnlaxity of 
■entence 

Where prisoner was held in pen¬ 
itentiary under regular sentence of 
court, and that sentence was set up 


in warden's answer in habeas corpus, 
burden was on applicant to show 
positively that there had been no 
trial, no conviction, and no sentence 
regularly passed.—Roberts v. Duna¬ 
way. 126 S.E. 18, 159 Ga. 397. 

59. U.S.—Christianson v. Zerbst, C. 

C.A.Kan., 89 F.2d 40. 
ea U.S.—^U. S. ex rel. Jackson v. 

Brady, D.C.Md., 47 F.Supp. 362. 
Sadal disezimlnation 

On application by three negroes, 
sentenced to be executed for first de¬ 
gree murder, evidence failed to show 
any intentional, arbitrary, or sys¬ 
tematic exclusion of negroes from 
Jury panel so as to warrant release 
on ground of denial of “equal pro¬ 
tection of the laws” by reason of al¬ 
leged “racial discrimination.”—^U. S. 
ex rel. Jackson v. Brady, supra. 

61. U.S.—^Zahn v. Hudspeth, C.C.A 
Kan., 102 F.2d 759, certiorari de¬ 
nied 59 S.Ct. 1045, 307 U.S. 642, 83 
L.Ed. 1622. 

62. U.S.—Coates v. Lawrence, D.C. 
Ga., 46 F.Supp. 414. 

63. Cal.—^Ex parte O'Connor, 252 P. 
730, SO CaLApp. 647. 

64. Tex.—^Ex parte Sepulveda, 2 S. 
W.2d 445, 108 Tex.Cr. 533. 

ConvlctiozL under invalid portion of 
ordinance 

Where an ordinance under which 
petitioner was convicted is valid In 
part and invalid in part, the burden 
rests on one seeking release by ha¬ 
beas corpus following his conviction 
to prove that he was convicted un¬ 
der the invalid portion of such or¬ 
dinance.—^Ex parte Bell, 122 P.2d 22, 
19 CaL2d 488. 

65. Mo.—^Thompson y. Sanders, 70 S. 
W.2d 1051, 1053, 334 Mo. 1100, quot¬ 
ing Corpus Juris. 

29 C.J. p 167 note 52. 
ea U.S.—^Beckett v. Hudspeth, C.C. 
AKan., 131 F.2d 195—Moses v. 
Hudspeth, C.aA.Kan., 129 F.2d 279 
—^Leonard v. Hudspeth, C.C.AJECan., 
112 F.2d 121—Creel v. Hudspeth, 
aCLAEan., 110 F.2d 762—Cooke v. 
Swope, aC.AWash., 109 F.2d 966. 
affirming, D.C., 28 F.Supp. 492— 
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Towne v. Hudspeth. C.C.AEan.. 108 
F.2d 676—^Parker v. Johnston, D.C. 
Cal., 29 F.Supp. 829. 

Ga.—^Wilcoxon v. Aldredge, 19 S.E. 

2d 499, 193 Ga. 661. 

Kan.—Brewer v. Amrine, 127 P.2d 
447, 155 Kan. 525—Abies v. Am- 
rine, 126 P.2d 231, 155 Kan. 481— 
Gkirrison v. Amrine, 126 P.2d 228, 
155 Kan. 509. 

Where record showed affirmatively 

that petitioner for habeas corpus 
had counsel in prosecution against 
him and his right to relief depended 
on his proving facts not merely out¬ 
side of, not merely Inconsistent with, 
but completely contradicting record, 
petitioner’s burden was heavy.—Cen¬ 
ters V. Sanford, aC.AGa., 120 P.2d 
217. 

Burden held sustained 
U.S.—U. S. ex reL Nortner v. Hiatt, 
D.C.Pa., 33 F.Supp. 645. 

Burden held not sustained 

U. S.—Centers v. Sanford, C.C.AGa., 
120 F.2d 217. 

67- U.S.—Sargent v. Swope, C.C.A 
Wash., 108 P.2d 177. 
particulars as to which petitioner 
has burden of proof 
Where petitioner seeks release fol¬ 
lowing conviction on his plea of 
guilty, on the ground that he was 
denied assistance of counsel and thus 
deprived of his constitutional rights, 
the burden rests on him to show that 
he was Ignorant of his right to coun¬ 
sel and entered the plea of guilts)^ 
through failure to understand the 
nature and elements of the offense 
charged or because he believed that 
the only alternative to a plea of 
guilty was to go to trial without 
counsel and. so believing, preferred 
to enter the plea of guilty.—Parker 

V. Johnston, D.C.Cal., 29 F.Supp. 829. 
Prejudice not shown 

In habeas corpus proceeding, evi¬ 
dence established that petitioner's 
plea of guilty was freely and vol¬ 
untarily made with full knowledge 
of nature of charges against him and 
Intended as an admission of guilt, 
and that even If he had been advised 
of his constitutional right to assist- 



39 C.J.S. 


HABEAS COBPUS 


§ 100 


in effect denied assistance of counsel because of his 
attorney’s incompetence or negligence.®^ Where a 
defendant, without counsel, acquiesces in a trial re¬ 
sulting in his conviction and later seeks release, the 
burden rests on him to prove that he did not com¬ 
petently and intelligently waive his constitutional 
right to the assistance of counsel.®^ If petitioner 
claims that there was no waiver because he was in¬ 
sane at the time, and hence mentally incapable of 
waiving his rights, the burden rests on him to prove 
such mental incapacity.*^® 

Discharge after allowance for good behavior or 
after working out fine. Where the character of a 
statute providing for allowance of good time to 
convicts faithfully performing their duties is such 
as to raise a presumption in favor of the convict 
that he has fulfilled the conditions of the statute 
entitling him to the allowance, the burden rests on 
the state to prove the contrary.*^! Where a prison¬ 
er is to be discharged after working out fines and 
costs, and where the number of days worked and 


the rate of pay are such as to indicate that he has 
become entitled to discharge, but contractors for 
whom he is working claim deductions which would 
preclude his present discharge, the burden of proof 

is on the contractors.'^^ 

Probable cause for holding on criminal charge. 
In the case of one held in custody under a com¬ 
plaint, the burden rests on the state to introduce 
sufiicient evidence to show probable cause for hold¬ 
ing him,*^3 and the burden rests on the state to show 
good cause for imprisonment of an accused held 
without trial for a period beyond that specified by 
statute.^4 

(2) Presumptions 

There I® ordinarily a presumption in favor of the 
validity of the Judgment under which a petitioner was 
convicted and of the regularity of the proceedings. The 
presumption of the regularity of the proceedings is, how- 
ever, open to rebuttal. 

On habeas corpus proceedings, the same presump- 


ance of counsel, lie would have plead¬ 
ed guilty so that he was not enti¬ 
tled to discharge on ground that he 
had been deprived of his constitution¬ 
al right.—Parker v. Johnston, supra. 

0 g_ 15.C.—Bostic V. Rives, 107 P.2d 
649. 71 App.B.C. 2, certiorari denied 
60 S.Ct. 693, 309 U.S. 664, 84 L.Ed. 
1011 . 

W.Va.—Ex parte Farmer, 14 S.E.2d 
910, 123 W.Va. 804. 

XncompeteiLoe not shown 

The fact that alleged defect in 
indictment was not raised during 
trial did not establish that lawyer 
appointed to represent accused was 
not competent so as to furnish basis 
for release on habeas corpus.—Bostic 
v. Rives, 107 F.2d 649, 71 App.D.a 
2, certiorari denied 60 S.Ct. 693, 809 
U.S. 664, 84 Ii.Ed. 1011. 

69. U.S.—Johnson v, Zerbst, Ga., 68 
S.Ct. 1019. 304 U.S. 468. 82 L.Ed. 
1461, reversing, C.C.A., 92 P.2d 748, 
affirming, D.C., Bridwell v. Ader- 
hold, 13 F.Supp. 268, certiorari 
granted Johnson v. Zerbst, 58 S.Ct. 
610, 303 U.S. 629, 82 Li.Ed. 1089, set 
aside, C.C.A., Bridwell v. Zerbst. 97' 
F.2d 992, reversing, D.C., Bridwell v. 
Aderhold, 13 F.Supp. 263—O’Keith 
V. Johnston. C.C.A.CaL, 129 F.2d 
889—Odom v. Aderhold, C.C.A.Kan., 
116 F.2d 202, certiorari denied 61 S. 
Ct 610. 812 U.S. 683. 86 L.Ed. 1121, 
rehearing denied 61 S.Ct. 729, 312 

U. S. 716, 85 L.Ed. 1146—^Macomber 

V. Hudspeth. aC-A-Kan., 116 F.2d 
114 —Norris v. Hudspeth, aC.A. 
Kan., 114 P.2d 1007—Blood v. Hud¬ 
speth, C.aA.Kan.. 113 F.2d 470— 
Bugg V. Hudspeth, C.C.A.Kan., 113 
F.2d 260—Mothershead v. King, C, 
aA.Ko., 112 F.2d 1004—Walker v. 


Chltty, C,C.A.Waah., 112 F.2d 79— 
Franzeen v. Johnston, C.C.A.CaI., 
Ill F.2d 817—Kelly v. Johnston, C. 
CJLCal.. Ill F.2d 613—Pers v. Hud¬ 
speth, C.C.A.Kan., 110 F.2d 812— 
Moore v. Hudspeth, O.C.A.Kan., 110 
F.2d 386, certiorari denied 60 S.Ct 
1106, 310 U.S. 643, 84 L.Bd. 1411— 
Harpin v. Johnston, ac.A.Cal., 109 
F.2d 434—^Moore v. Aderhold, C.C.A. 
Kaa, 108 F.2d 729—Wilson v. Hud¬ 
speth, C.C.A.Kan., 106 F.2d 812— 
McCoy V. Hudspe^, C.C.A.Kan., 106 
F.2d 810—^Nivens v. Hudspeth, C. 
C.A.Kan., 105 F.2d 766 —Buckner 
V. Hudspeth, C.C*A.Kan., 105 F.2d 
396, certiorari denied 60 S.Ct 99. 
308 U.S. 653, 84 L.Bd. 465—Voigt 
V. Webb, D.C.Wash., 47 F.Supp. 743 
—Warden v. Johnston, D.C.Cal., 29 
F.Supp. 207—^Erwin v. Sanford, D. 
C.Ga., 27 F.Supp. 892. 

Cal.—^Bx parte Connor, 108 P.2d 10, 
16 CaL2d 701. certiorari denied 
Connor v. People of State of Cal¬ 
ifornia. 61 S.Ct 844, 313 U.S. 542. 
85 L.Bd. 1610. 

—Jones V. Amrine, 121 P.2d 263, 
164 Kan. 629, certiorari denied 62 
S.Ct 1106, 316 U.S. 676, 86 L.Bd. 
1760. 

Constitutional guaranty of right to 
counsel see Criminal Xiaw 5S 379— 
982. 

Denial of right to counsel as ground 
for habeas corpus see supra S 1&- 
Bardsa Increased by pstitionez’s le¬ 
gal knowledge 

Prior encounters with the law and 
consequent knowledge grained there¬ 
by by petitioner for writ of habeas 
corpus on grround that he was Im¬ 
properly condned under sentence on 
plea of guilty because he was de¬ 
prived of right to counsel placed 
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grreater burden on petitioner to show 
that he was not conversant with his 
constitutional right to counsel.—U. S. 
ex reL Coate v. Hill, D.C.Pa., 29 F. 
Supp. 890. 

Buzdsn h^d not sustained 
U.S.—^Kelly v. Johnston, C.C.A.Cal.. 
Ill P.2d 613—Nivens v. Hudspeth, 
aCJLKan., 106 P.2d 766—Warden 

V. Johnston, D.C.Cca., 29 F.Supp. 
207. 

TO. U.S.—^Hall V. Johnston, D.CCaL, 
30 F.Supp. 102—Collins v. John¬ 
ston, D.C.Cal., 29 F.Supp. 208. 
Burden held not sustained 
U.S.—Hall v. Johnston, D.C.Cal., 30 
F.Supp. 102—Collins v. Johnston, 
D.C.CaL, 29 F.Supp. 208. 

71- Colo.—^Ex parte Wler, 78 P.2d 
1094, 102 Colo. 321. 

7K Ark.—^Duncan v. West, 267 S.W. 
667. 167 Ark. 14. 

73- Tex.—Ex parte Wright. 186 S. 

W. 2d 212, 138 Tex.Cr. 350—^Ex 

parte Thomas, 32 S.W.2d 836, 116 
Tex.Cr. 162—^Bx parte Guynn, 32 
S.W.2d 187, 116 Tex.Cr. 121—^Bx 
parte Villareal, 187 S.W. 214, 80 
Tex.Cr. 23. 

Burden hdd not sustained 
Tex.—^Ex parte Thomas, 32 S.W.2d 
836, 116 Tex.Cr. 162—Ex parte 

Guynn, 32 S.W.2d 187, 116 Tex.Cr. 
121 . 

Bvldenoe held tnsuffloisat to ovea% 
come presumption of Innocence 
Tex.—Bx parte Wright, 136 S.W.2d 
212, 188 Tex.Cr. 850. 

74i Ariz.—^Ex parte Douglas, 95 P. 

2d 660, 64 Ariz. 882. 

Cah—Bx parte Gere^ 221 P. 689, 64 
CaLApp. 418. 
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75. U.S.—Creel v, Hudspeth, C.C.A. 
Kan.. 110 F.2d 762—Hatten v. Hud¬ 
speth. C.C.A.Kan., 99 F.2d 601. 

CaL—Ex parte Koester, 206 P. 116, 
56 CaLApp. 621. 

Kan.—Brewer v. Amrine, 127 P.2d 
447, 155 Kan. 625, certiorari de¬ 
nied 63 S.CL 525, 317 U.S. 702. 87 
KEd. -. 

N.Y.—People ex rel. Luciano v. Mur¬ 
phy, 290 N.T.S. 1011, 160 Mlsc. 678. 
S.C.—Ex parte Kluffh. 128 S.E. 882. 

132 S.C. 199. 

Badtals in Judgment 

Recitals In a Judgment of convic¬ 
tion are presumptively true in ha¬ 
beas corpus proceeding.—^EIx parte 
Jones, Tex.Cr„ 165 S.'W‘.2d 454. , 
Failure to advise as to right to apply 
fox suspended sentence 
Habeas corpus proceeding to ob¬ 
tain discharge from imprisonment 
on ground trial court did not advise 
accused of right to file application 
for suspended sentence was collat¬ 
eral attack on Judgment of convic¬ 
tion. and presumption of validity was 
indulged In favor of judgment. Even 
if collateral attack was permitted, 
the evidence was insufficient to over¬ 
come the presumption.—^Ex parte 
Smith, 56 S.W.2d 874, 122 Tex.Cr. 534. 
Conclusive ohaxaoter 

It has been said that on habeas 
corpus the court may only look at 
the record to see whether a judgment 
did exist, and if it finds that there 
is a Judgment, the court on such 
proceedings has no power to deter¬ 
mine whether it is right or wrong, 
since the judgment is conclusively 
presumed to be right until brought 
up for revision in the regular way 
on appeal. 

Ala.—State v. Ham, 133 So. 60. 24 
Ala.App. 147. certiorari denied 138 
So. 61, 222 Ala. 490—^Tanner v. 
State, 121 So. 424, 23 Ala.App. 61. 
conforming to answer to certified 
question Ex parte Tanner, 121 So. 
423, 219 Ala. 7. certiorari denied 
Tanner v. State. 121 So. 427, 219 
Ala 139. 

Wash.—^In re Casey, 68 P. 185, 27 
Wash. 686. 

78. Cal.—Ex parte Downs, 273 P. 

143, 95 CaIA.pp. 571. 

Pla—Sloan v. Brown, 164 So. 614, 
114 Fla 739—Wilson v. Joughln, 
141 So. 182, 105 Fla. 353. 


Or.—^Archerd 
388, 148 Or. 444. 

78. U.S.—^Moses v. Hudspeth, C.C.A 
Kan., 129 P.2d 279—Johnston v. 
Lagomarsino, C.C.A.Cal., 88 F.2d 
86. affirming, D.C., Ex parte Lago¬ 
marsino, 13 F.Supp. 947. 

Sentence la evidence of Its own legal¬ 
ity 

Ga—Strickland v. Thompson, 116 S. 

B. 693, 165 Ga 125—Wells v. Prid¬ 
gen, 114 S.E. 355, 154 Ga 397. 

79. U.S.—^Macomber v. Hudspeth, C. 

C. A.Kan.. 116 P.2d 114—Nivens v. 
Hudspeth, G.C.AKan., 105 F.2d 756. 

CaL—^Bx parte Connor, 108 P.2d 10, 
16 Cal.2d 701, certiorari denied 
Connor v. People of State of Cali¬ 
fornia 61 S.Ct. 844, 313 U.S. 542. 
86 L.Ed. 1610. 

K&n .—^Engels v. Amrine. 125 P.2d 
879, 155 Kan. 385. 

aa Fla—State ex rel. Williams v. 

Coleman, 180 So. 360, 131 Fla 872. 
SL CaL—^In re Narvaez, 89 P. 867. 
5 CaLApp. 103. 

Ind.—Claybom v. Tompkins, 40 N.E. 
121, 141 Ind. 19. 

Okl.—^Ex parte Bockmann, 201 P. 537, 
20 OkLCr. 78. 

82. U.S.—^McKee v. Johnston, CC. 
A.CaL. 109 P.2d 273—Forthoffer v. 
Swope, C.C.A.Wash., 108 F.2d 707 
—Campbell v. Aderhold. C.C.A.Ga, 
67 F.2d 246—^Veech v. Smith, D.C. 
Pa, 42 F.Supp. 161—^Ex parte Alt¬ 
man, D,C.Cal., 34 F.Supp. 106. 

CaL—^Ex parte Cordish, 271 P. 784, 94 
CaLApp. 680. 

Fla—State ex reL McLean v. Cole¬ 
man, 190 So. 34, 138 Fla 689. 
Kan.—^Brewer v. Amrine, 127 P.2d 
^ 447, 155 Kan. 525, certiorari de¬ 
nied 63 S.Ct. 626, 317 U.S. 702, 87 
L.Ed. -w 

Neb.—State ex reL Gossett v. O’Gra¬ 
dy. 291 N.W. 497, 137 Neb. 824 
—^Davis V. O’Grady, 291 N.W. 82. 
137 Neb. 708. certiorari denied 61 
act. 69, 311 U.S. 682, 85 L.Ed. 
440—^Alexander v. O’Qrady, 290 N. 
W. 718, 137 Neb. 646. certiorari de¬ 
nied 61 act. 59, 311 U.S. 682, 85 
L.Ed. 439. 

N.Y.—^People v. Chanler, 116 N.Y.S. 
62. 

N.D.—State v. Overby, 209 N.W. 662, 
54 N.D. 295. 

Tex.—^Bx parte Clinnard, Cr,, 169 a 
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W.2d 181—Ex parte Smith, 116 S. 
W.2d 410, 134 Tex.Cr. 260. 

Wash.—Ex parte Towne, 129 P.2d 
230, 14 Wash.2d 688—^Ex parte 

Lombardi, 123 P.2d 764, 13 Wash. 
2d 1. 

29 C.J. p 167 note 57. 

Accuracy of commitment 
When the Judgment is not shown, 
it must be assumed that the com¬ 
mitment properly states the Judg¬ 
ment of conviction and sentence on 
which it is Issued.—Moody v. State. 
99 So. 665, 87 Fla 175. 

JBntry of prior Judgment 
It should be presumed, in absence 
of contrary showing, that compe¬ 
tent evidence showed, as recited in 
second Judgment against habeas 
corpus petitioner, that first Judg¬ 
ment was not entered as rendered 
by court—Frankey v. Patten, 284 P. 
318, 75 Utah 231. 

Examination as to age 
Presumption is that superior court 
examined witnesses regarding age of 
prisoner seeking release on habeas 
corpus because not transferred to 
Juvenile court testimony not being 
shown.—^Ex parte Downs, 273 P. 143, 
95 CaLApp. 671. 

Pezmission of military authorities to 
try soldier 

If it was necessary, in order to 
give the superior court Jurisdiction 
to try a soldier for a felony in time 
of war, that permission of the mil¬ 
itary authorities be given, it must be 
presumed, in support of a conviction 
of such soldier, that the permission 
was given.—^Ex parte Koester, 206 
P. 116, 56 CaLApp. 621. 

Flea and sentence 
In proceeding to obtain release of 
accused from custody of warden of 
reformatory, presumption of regu¬ 
larity attached to record of accused’s 
plea of gruilty and court’s sentence 
of accused.—CundifC v. Nicholson, C. 
aA.Va., 107 F.2d 162. 

Term of court 

In absence of contrary showing, it 
should be assumed that Judgments 
against habeas corpus petitioner in 
successive months were entered at 
same term.—^Frankey v. Patten, 284 
P. 318, 76 Utah 231. 

83. Cal.—Ex parte Bell. 122 P.2d 22, 
19 CaL2d 488. 

29 aJ. p 167 note 68. 


tions are indulged in favor of the validity of the 
judgment attacked as are indulged in other collat¬ 
eral assaults on a judgment,^® every intendment is 
indulged in favor of the judgment of a court of a 
general jurisdiction,*^® and there is no presumption 
that the court proceeded to adjudge on matters over 
which it had no authority, *^7 both judgment and sen¬ 
tence are presumptively valid,and a judgment of 
conviction is presumed to be correct and may not 
be lightly set aside,the strongest intendments be- 

77. 


ing indulged against the petitioner.®® Although it 
has been held that no presumption will be indulged 
in as to the regularity of proceedings in courts of 
limited and inferior jurisdiction,®^ ordinarily, the 
presumption of the legality and regularity of judi¬ 
cial proceedings, discussed in Evidence § 145, at¬ 
taches when a party, imprisoned under an order or 
process of court, seeks relief therefrom on habeas 
corpus;®® but such presumption may be rebutted.®® 
Where such matters are in issue, it will be presumed 

V. Burk, 36 P.2d 
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that defendant was properly brought before the 
court on a complaint duly filed with a warrant is¬ 
sued thereon,that the police who arrested him 
and the magistrate before whom he appeared and 
was tried and convicted performed their duties 
properly and lawfully,85 that petitioner was accord¬ 
ed a fair and impartial trial,86 that the pleadings 
properly charged him with the crime of which he 
was convicted,87 that the court admitted only legal 
testimony,88 that evidence was introduced sufficient 
to show probable cause for holding petitioner®® that 
the evidence adduced was sufficient to justify the 
conviction,®® that the jury found the allegations of 
the indictment to be true,®^ that defendant was 
present when the verdict was read,® 2 and that judg¬ 
ment was entered against him on due notice or in 
his presence.98 It will be presumed in the absence 
of anything to the contrary on the face of the rec¬ 
ord that defendant’s rights were carefully guarded 
throughout the proceedings,94 that ofiScial duties in 


preparing the record were regularly performed,95 
that a statute or ordinance under which petitioner 
was convicted was valid,®® and that the rules of due 
process of law were properly observed.®^ 

The usual presumptions as to identity of persons 
from identity of names,®® and continuation of a 
state of facts once shown to exist,9® prevail. Where 
the sanity of accused is in question, there can be 
no presumption of insanity from proof that accused 
suffered from a specified disease without evidence 
showing the character of the disease to be such as 
might induce insanity.^ 

Assistance of counsel. There is a strong pre¬ 
sumption that the officers of a court performed their 
essential duty in informing accused relative to his 
right to the assistance of counsel,® and where an 
alleged denial of the right to assistance of counsel 
has not been asserted on appeal from a judgment 
of conviction, it will be presumed on subsequent ha- 


84. Okl.—^Ez parte Scliaeffer, 19 P. 

2a 619, 54 Okl.Cr. 292. 

OomplaliLt wltkont iiLdomement 
Where complaint for using: abusive 
language did not bear Indorsement 
of justice of peace, but defendant 
entered plea of not guilty thereto, 
and from conviction appealed to dis¬ 
trict court without objecting to be¬ 
ing tried on complaint which was not 
filed. It will be presumed that com¬ 
plaint was filed.—parte Leifeste, 
77 S.W.2d 676, 127 Tex.Cr. 446. 

95 , caL—^E3z parte Hayward, 216 
P. 414, 62 Cal.App. 177. 
gg, xJ.S.—^Baker v. Hudspeth, C.C.A. 
Kan., 129 P.2d 779. 

Refusal of olUHLge of venue 

In proceeding on ground that court 
which sentenced petitioner had no 
Jurisdiction because of affidavits that 
Judge would not afford petitioner 
fair trial, supreme court must pre¬ 
sume that Judge acted within Juris¬ 
diction and overruled application for 
change of venue as not in due form 
and time, where order specified no 
reasons therefor.—^Thompson v. San¬ 
ders, 70 S.W.2d 1061, 334 Mo. 1100. 

87. CaL—Ex parte AJuria, 207 P. 
516, 188 Cal. 799—^Ex parte Salas, 
38 P.2d 806, 3 Cal.App.2d 98, fol¬ 
lowed in Ex parte Ambrose, 38 P.2d 
808, 3 CaLApp.2d 762. 

80L U.S.—^In re Spence. D.C.Tex., 37 
F.Supp. 69. 

S9. Tex.—^Ez parte Martin, 45 S.W. 

2d 965, 119 Tex.Cr. 141. 
sa CaL—^Ex parte Berto, 235 P. 
735, 196 Cal. 774—Application of 
Boatwright, 6 P.2d 972, 119 Cal. 
App. 420. 

S.C.—^Medlock V. Spearman, 194 S.E. 
21. 185 S.a 296. 


Conclusive presumption 
U.S.—Casebeer v. Hudspeth, C.C.A. 
Kan., 121 F.2d 914, conforming to 
mandate 61 S.Ct 804, 312 U.S. 662, 
85 L.Ed. 1109, reversing, C.C.A., 114 
F.2d 789. and certiorari denied 
62 S.Ct. 1272. 316 U.S. 683, 86 L. 
Ed. 1755, rehearing denied 63 S.Ct. 

23. 317 U.S. 704, 87 L.Bd.- 

Creech v. Hudspeth, C.C.A.B:an., 
112 F.2d 603—Carpenter v. Hud¬ 
speth, C.C.A.Kan., 112 F.2d 126, cer¬ 
tiorari denied 61 S.Ct. 62, 311 U.S. 
682, 85 L.Ed. 440—Vigoretti v. Hill, 
D.C.Pa., 18 F.Supp. 337. 

After afflrmanoe 

In a habeas corpus proceeding to 
obtain release from imprisonment, it 
will be presumed that the evidence 
Justified the conviction, where con¬ 
viction in the Justice court was af¬ 
firmed by the superior court.—^Ex 
parte Berto. 235 P. 735, 196 Cal. 774. 

91. U.S.—^Leib v. Halligan, Wash.. 
236 F. 82, 149 C.aA. 292. 

92. Pa.—In re Halderman, 119 A 
735, 276 Pa. 1. 

Continued presence 
When record shows prisoner's pres¬ 
ence at arraignment, in the absence 
of any evidence to contrary, he will 
be presumed to have been present 
in court during all proceedings.—^Bx 
parte Jeffcoat, 146 So. 827, 109 Fla. 
207. 

93. Utah.—Frankey v. Patten, 284 P. 
318, 76 Utah 231. 

94. U.S.—^HaJl V. Johnston, C.C.A 
Cal., 86 F.2d 820. 

96. Cal.—^Ex parte Connor, 108 P.2d 
10. 16 CaL 2d 701, certiorari denied 
Connor v. People of State of Cali¬ 
fornia, 61 S.Ct. 844, 313 U.S. 542, 
85 li.Ed. 1510. 


9& Tex.—Ex parte Smith, 115 S.W. 

2d 410, 134 Tex.Cr. 260. 

Scope of ordinajLoe 
Where petitioner seeks discharge 
on habeas corpus following convic¬ 
tion under a liquor ordinance, and a 
question is raised respecting wheth¬ 
er the ordinance was valid under the 
city charter, the court will not as¬ 
sume, in the absence of the charter, 
that it contained provisions as to 
regrulation of liquor traffic more ex¬ 
tensive than statutes authorizing mu¬ 
nicipal regulation of such traffic.— 
Ex parte Taylor, 296 S.W. 628, 107 
Tez.Cr. 342. 

97. U.S.—Baker v. Hudspeth, aC.A 
Kan., 129 F.2d 779. 

9& Mo.—In re Breck, 168 S.W. 848, 
252 Mo. 302. 

99. Mo.—In re Breck, supra. 

29 C.J. p 167 note 55. 

1. U.S.—^Hall V. Johnston, D.C.Cal., 
30 F.Supp. 102. 

Parkinson’s disease 
In proceeding on petition of pris¬ 
oner confined in federal penitentiary 
for writ of habeas corpus on ground 
that he was insane at time of ar¬ 
raignment, and that trial court with 
knowledge of his insane condition or¬ 
dered him to be arraigned and to 
plead without an attorney, wherein 
the prisoner relied on fact that his 
condition had been diagnosed as 
Parkinson’s disease, court could not 
presume that such disease affected 
prisoner’s Intellect In absence of 
proof thereof.—^Hall v. Johnston, su¬ 
pra. 

2. U.S.—Creel v. Hudspeth, C.C.A 
Kan., 110 F.2d 762. 

N.T.—^People ex rel. Kennedy v. 
Hunt, 21 N.Y.S.2d 302, affirmed 13 
N.Y.S.2d 816, 267 App.I)iv. 1039. 
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beas corpus proceedings, under the presumption of 
validity and regularity attending every final judg¬ 
ment, that the requirements as to counsel were duly 
meit.3 Where accused appeared before the court 
without counsel and failed in an}’’ way to indicate 
a desire that counsel be assigned to assist him in 
his defense, it will ordinarily be presumed that he 
intelligently and competently waived his right to 
assistance of counsel.** Wiere accused was himself 
an attorney, it will be presumed that he knew of his 
right to have other counsel appointed to defend 
him.5 

On the other hand, it has been held that, where 
the record is silent as to the matter of counsel, it 
w'ill be presumed that no offer to appoint counsel 
was made;® and that, where the record is silent as 
to waiver of the assistance of counsel by defendant, 
it will not be presumed that he acquiesced in the 
loss of such constitutional right, but every reason¬ 
able presumption will be indulged against a waiver 
thereof,*^ although such a presumption may be over¬ 
come by testimony showing that defendant was fully 
advised of his rights in this respect before enter¬ 
ing his plea.® 

In the case of a petitioner who was represented 
by counsel at his trial, it will be presumed that pe¬ 
titioner was informed as to his privilege of appeal 
from a conviction and the necessity of appealing 
w’ithin the prescribed time in order to question al¬ 
leged errors.® 

Limitations, '\\Tiere petitioner does not aver that 
he was present within the jurisdiction, so as to per¬ 


mit running of the statute of limitations, and the 
government offers no evidence on the subject, it will 
not be presumed that he was so present on habeas 
corpus proceedings to secure his release on the 
ground that he was convicted after the statute had 
barred his prosecution.^® 

On the transfer of a federal prisoner to a state 
courts it will be presumed that the federal authori¬ 
ties satisfied themselves that the convict would not 
be unfairly treated in the state court,^^ and, in the 
absence of objection by federal authorities having 
custody of a prisoner, the fact that he came volun¬ 
tarily into a state court raises the presumption that 
he was properly before the state court.^® 

Order vacating judgment of conviction must be 
given the benefit of all intendments favoring its 
validity where it is shown on a habeas corpus pro¬ 
ceeding for the release of a prisoner.^® 

Parole, suspended sentence, stay of execution, or 
termination of time. On habeas corpus proceedings 
to secure release from prison on the ground that 
petitioner has already served his time under an ad¬ 
mittedly ambiguous sentence, all doubts will be re¬ 
solved in favor of the petitioner.^* Where a pris¬ 
oner, on habeas corpus proceedings, attacks the trial 
court’s revocation of a suspended sentence, and 
where the order of revocation recites the prison¬ 
er’s presence in court at the hearing as to the vio¬ 
lation of the conditions of suspension, and the court 
finds that he did violate such conditions, there is 
a presumption that the court found the violation 
from facts before it and did not act arbitrarily.^® 


3. Cal.—parte Connor, 108 P.2d 
10, 16 Cal.2d 701, certiorari denied 
Connor v. People of State of Cali¬ 
fornia, 61 S.Ct. 844, 313 U.S. 542, 
85 Ii.Ed. 1510. 

4. U.S.—Blood V. Hudspeth, C.G.A. 
Kan.. 113 P.2d 470. 

5. U.S.—Walker v. Chltty, C.C.A. 
Wash., 112 F.2d 79. 

6;. Okl.—^Ex parte Wilkerson, 115 P. 
2d 923, 72 Okl.Cr. 301—Ex parte 
Meadows, 106 P.2d 139, 70 Okl.Cr. 
304. 

ZgnoTaat and ineacperienced mlnox 
Where an uneducated and inex¬ 
perienced minor was char^red with 
a capital olfense, and the Judge stat¬ 
ed by affidavit that he advised the 
petitioner of his right to counsel, 
but the minutes of the court did not 
show such fact, it was held that the 
presumption on habeas corpus, where 
the record is silent, is that there 
was no offer to appoint counsel.—^Elx 
parte Meadows, supra. 

7. OkL—^Ex parte Bradley. 113 P.2d 
$11, 72 OkLCr. 107. 


& OkL—^Ex parte Bradley, supra. 

9. U.S.—^Prlce v. Johnston, C.C.A. 
Cal., 125 F.2d 806, certiorari denied 
62 S.Ct. 1106, 316 U.S. 677. 86 Li.' 
Ed. 1750, rehearing denied 62 S.Ct. 
1289, 816 U.S. 712, 86 L.Bd. 1777. 

Dlsohai^e of attorney as affecting 
pxesiunptlon 

Where defendant was represented 
by an attorney throughout the trial 
of a criminal case, and defendant did 
not allege the time of his discharge 
of the attorney. If attorney was dis¬ 
charged before expiration of time 
for appeal from judgment, It was re¬ 
quired to be presumed that he was 
aware of the necessity of perfecting 
an appeal If he desired to contest the 
Judgment of conviction, on question 
of plalntllTs right to a writ of ha¬ 
beas corpus.—^Price v. Johnston, su¬ 
pra. 

10. U.S.—Capone v. Aderhold, C.C.A. 
Ga., 71 F.2d 160, certiorari denied 
65 S.Ct 115, 293 U.S. 598, 79 L.Ed. 
691. 

11. U.S.—Marsino v. Higgins, D.C. 
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Mass., 10 F.2d 534, affirmed 46 S. 
Ct. 208, 270 U.S. 627, 70 L.Bd. 768. 
Removal of federal prisoner to state 
court for trial generally see Con¬ 
victs 5 9 b. 

12. Cal.—^Ex parte Cohen, 244 P. 
359, 198 Cal. 221. 

13. Cal.—^Ex parte Sargen, 27 P.2d 
407, 135 Cal.App. 402. 

Bsooxd not disclosing srronnd fox ox- 
dex 

All Intendments being taken to 
support trial court's order granting 
motion to vacate Judgment of convic¬ 
tion, it is presumed in habeas cor¬ 
pus proceeding for prisoner’s release 
from penitentiary that sufficient sup¬ 
porting facts, not averred In Insuffi¬ 
cient supporting affidavits, were 
shown at hearing of motion, where 
record does not disclose such fact 
nor ground of order.—Ex parte Sar¬ 
gen, supra. 

14. U.S.—In re Fegler, D.C.Mich., 
36 F.Supp. 88. 

15. Okl.—^Bx parte Boyd, 122 P.2d 
162, 73 OkLCr. 441. 
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Where one seeking release on habeas corpus pro¬ 
ceedings does not show that the form of a parole 
granted him and subsequently revoked was differ¬ 
ent from the ordinary form of parole, the court 
will assume that he was under the jurisdiction of 
the parole board while on parole.^® In the absence 
of record evidence to the contrary, there is a pre¬ 
sumption that a postponement of sentence was un¬ 
conditional and made for a lawful purpose.i^ Pe¬ 
titioner's consent to a stay of execution will be pre- 

sumed.18 

b. Admissibility 

Subject to relaxation In their application and to 
special considerations arising from the nature of the 
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proceeding, the general rules governing admissibility of 
evidence control in a habeas corpus proceeding. 

While the general rules govern admissibility of 
evidence in habeas corpus proceedings, it has been 
said that they should not be so strictly applied as 
in actions at law or in criminal trials.i^ The courts 
may and should receive any evidence which is of a 
proper character and legitimately tends to support 
or refute the contentions of the parties,20 and ex¬ 
clude evidence which is irrelevant, incompetent, im¬ 
material, or of such a character that it is not prop¬ 
er for presentation and consideration.^! 

Evidence addressed to the issue of petitioner’s 
guilt or innocence of a crime for which he has 


N.T.—^People ex rel. Threadcraft 
V. Brophy, 7 N.T.S.2d 76, 255 App. 
Div. 828. 

17. U S.—Mustek V. U. S., C.C.APa., 
2 F.2d 711. 

la. Mo.—^Hx parte Thomberry, 254 
S.W. 1087, 300 Mo. 661. 

19. N.J.—^HogewonixiiT v. Hogewon- 
Ing. 167 A. 813, 814, citing Cor. 
pus Juris. 

29 C.J, p 167 note 72, p 168 note 78- 
60. 

Best evidence 

In habeas corpus proceeding, since 
the law requires an immediate hear¬ 
ing in such proceedings petitioner’s 
testimony as to manner in which 
Jury was drawn and Impaneled was 
not Inadmissible as not the best evi¬ 
dence, where, before admitting tes¬ 
timony, court postponed hearing for 
six days in unsuccessful endeavor to 
secure record of prosecution.—^Ex 
parte Oates, 8 Alaska 319. 

ao. Pla.—State ex reL Watland v. 

Hurley. 188 So. 771, 137 Pla. 488. 
Ga.—^Brandon v. Brandon, 116 S.B. 
115, 164 Ga. 661. 

N.J.—^Ex parte Kelly, 198 A 203, 123 
N.J.Bq. 489, affirmed McReil v. Kel¬ 
ly, 1 A2d 926, 124 N.J.Eq. 360. 
Tex—Joseph v. Puryear, Civ.App., 
278 S.w; 974. 

29 C.J. p 168 note 62. 

Petitioner’s testimony 
In habeas corpus proceeding, pe¬ 
titioner’s testimony In his own be¬ 
half as to manner In which Jury 
was drawn and Impaneled was not 
Inadmissible on ground that it was 
unreliable and the only testimony 
In casa—Ex parte Oates, 8 Alaska 
919. 

Petitioner’s orlmlnal record 

In habeas corpus proceeding on 
ground that petitioner was denied 
assistance of counsel, petitioner’s 
criminal record was competent evi¬ 
dence on matter of credence to be 
given to petitioner’s allegation that 
presiding Judge had stated that pe¬ 
titioner did not need assistance of 
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counsel.—^Ables v. Amrine, 126 P.2d 
231, 155 Kan. 481. 

Petltloneir's knowledge of legal pro- 
oedure 

Where a defendant seeking release 
on habeas corpus contends that the 
trial court Imposed on him and took 
advantage of his Ignorance, any evi¬ 
dence touching on hls Intelligence, 
education, ability to comprehend his 
situation, and familiarity with court 
procedure Is relevant and materiaL 
—Ex parte Connor, 108 P.2d 10, 16 
Cal.2d 701, certiorari denied Connor 
V. People of State of California, 61 
S.Ct 844, 313 U.S. 642, 85 L.Ed. 1610. 

CouviotioiL causing xevooatLou of 
oonditioiial paxdoxL 
In habeas corpus preceding by 
grantee of a conditional pardon, 
whose pardon by governor had been 
revoked, on ground that hls behavior 
had not been good behavior as re¬ 
quired by pardon, trial court did not 
err in admitting evidence showing 
a gaming conviction of the grantee, 
as against contention that it was 
immaterial, because the first convic¬ 
tion was for the offense of operating 
a lottery, where condition of pardon 
was not limited to any particular 
type of offense, although governor’s 
revocation order referred only to of¬ 
fense of maintaining a lottery.— 
Muckle V. Clarke, 12 S.E.2d 389, 191 
Ga. 202. 

21. U.S.—^U. S. ex reL Uwanawlch v. 

Hill, D.aPeu, 31 F.Supp. 27. 

Cal.—Ex parte Mooney, 78 P.2d 554, 
10 Cal.2d 1. 

Ga.—^Wllcoxon v. Aldredge, 19 S.E.2d 
499, 193 Ga. 661—Scott v. McClel¬ 
land, 133 S.E. 923, 162 Ga. 448. 
Pa.—Commonwealth ex reL Thomp¬ 
son Y. Yamell, 169 A 370, 313 Pa. 
244, reversing 164 A 831, 108 Pa. 
Super. 417. 

S.C.—^Medlock v. Spearman, 194 S.R 
21. 186 S.C. 296. 

Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

29 C.J. p 168 note 61. 
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Bill Of exc^tioxis 

In habeas corpus proceeding, re¬ 
fusal to admit certified copy of bill 
of exceptions to order of superior 
court overruling demurrer to peti¬ 
tion to amend court's minutes was 
held not error, since such bill of ex¬ 
ceptions could not operate to prevent 
the court from amending Its min¬ 
utes if evidence so warranted.—^Ellis 
v. Clarke, 160 S.E. 780, 173 Ga. 618. 

Bvideuce is. trial before recorder’s 
court could not be considered to 
prove allegations of habeas corpus 
petition.—^Bx parte Staley, 262 P. 762, 
80 CaLApp. 589. 

BCearsay 

Where defendant sought release 
under habeas corpus writ on theory 
that conviction for murder was re¬ 
sult of corruption on part of prose¬ 
cuting authorities, evidence that 
throughout trial Jury foreman was 
clandestinely meeting with prosecut¬ 
ing attorney and reporting reactions 
of Jury to evidence, and that on re¬ 
turn of verdict foreman signaled 
verdict to prosecuting attorney, was 
Inadmissible where hearsay or not 
within the issues of the habeas cor¬ 
pus proceeding.—^Ex parte Mooney, 
73 P.2d 654, 10 Cal.2d 1. 

Previous coxviotiou 

Evidence of what habeas corpus 
petitioner was convicted for before 
his conviction under indictment 
charging second offense was incom¬ 
petent in support of hls contention 
that there was no proof that crime 
charged was second offense on trial 
therefor.—Medlock v. Spearman, 194 
S.R 21. 185 S.C. 296. 

Probable cause for holding prisoner 

In habeas corpus proceeding, a 
photographer’s testimony that, under 
conditions described by police officer 
who identified petitioner on prelimi¬ 
nary examination. It was impossl- 
; ble for officer to have seen what offi¬ 
cer testified to having seen at time 
I of burglary, and testimony by supez^ 

I intendent of police department’s bu- 
I reau of identification that picture, in 
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been convicted is inadmissible,^^ as the writ is not 
available to review the sufficiency of the evidence 
to convict, and such matters should be raised by ap¬ 
peal under principles discussed supra § 29. Oral ev¬ 
idence is admissible in habeas corpus proceedings,23 
but parol or extrinsic evidence is not admissible to 
contradict a record or to show error in a judicial 
proceeding",34 although extrinsic evidence may be 
admissible in some instances,35 as where its purpose 
is to explain and support, rather than to contradict, 
the record.36 


The record of the proceedings involved is ad- 
missible27 within the permissible scope of inquiry 
as to matters of record, discussed supra § 26. 

c. Weight and Sufficiency 

In general the usual rules governing the weight and 
sufficiency of evidence apply. One seeking release on 
habeas corpua must prove his case by a preponderance of 
the evidence. 

Petitioner must prove his case by a preponder¬ 
ance of the evidence,28 and as a demonstrable re¬ 
ality rather than a mere speculation,39 showing by 


which officer identified petitioner, 
would disprove officer’s testimony, 
and testimony by physician and 
proof by hospital records that offi¬ 
cer’s injuries were such as to render 
officer's identification of petitioner 
improbable, was properly excluded 
as irrelevant to sole issue whether 
magistrate had probable cause for 
binding petitioner over for trial.— 
Chambers v. State, 291 N.W. 772, 235 
Wis. 7. 

Statements as to complaint 

On application for habeas corpua, 
statements of clerk of justice of 
peace as to contents and form of 
complaint, forming basis of judg¬ 
ment, were held Incompetent.—^Ex 
parte Delgado, 290 P. 589, 107 CaL 
App. 688. 

Violation of snspended sentenoe 

(1) Where suspended sentence was 
revoked, evidence whether prisoner 
had violated sentence was immateri¬ 
al on habeas corpus.—Scott v. Mc¬ 
Clelland, 133 S.E. 923, 162 Ga. 443. 

(2) Where suspended sentence was 
revoked, evidence that, when appli¬ 
cant was called before the judge his 
attention was called to the fact that 
he had passed an Illegal sentence 
knowing it was illegal was immate¬ 
rial on habeas corpus.—Scott v. Mc¬ 
Clelland, supra. 

82. D.C.—Clarke v. Huff. 119 F.2d 
204, 73 App-D.C. 351. 

23i Ga.—^Porter v. McCalley, 91 S.B. 

775, 93 S.E. 405, 146 Ga. 594. 

29 C.J. p 168 note 68. 

84. U.S.—^Riddle V. Dyche, Cal., 43 
S.Ct. 555, 262 U.S. 338, 67 L.Ed. 
1009—^U. S. ex rel. Gaudio v. Com¬ 
missioner of Immigration of Port 
of New York, D.C.N.T., 18 F.Supp. 
705. 

Ark.—Herring v. Evans, 284 S.W. 
533, 171 Ark. 1187. 

Fla.—Spencer v. Gomez, 154 So. 858, 
114 Fla. 688. 

29 C.J. p 169 note 64. 

Zavalldatliig jndgmeiit 

(1) No extrinsic evidence is ad¬ 
missible in habeas corpus proceed¬ 
ing to show invalidity of judgmient. 
regular on face, given by court hav¬ 
ing jurisdiction of offense and de¬ 
fendant's person.—^Hulbert v. Fenton, 
215 N.W. 104, 115 Neb. 818. 


(2) Evidence showing prisoner 
was under sixteen is properly ex¬ 
cluded in habeas corpus proceeding, 
where prisoner was detained under 
final judgrment determining he was 
over age.—People ex rel. Davis v. 
Jennings, 232 N.Y.S. 603, 133 Mlsc. 
538. 

Exolnslon of negroes from grand 
jury 

Where, in murder prosecution, no 
question was raised on or before the 
trial regarding formation of grand 
jury that presented indictment, or 
as to its, regularity, and no objec¬ 
tion was entered as to the venire 
for trial, or the formation of a petit 
jury selected and impaneled there¬ 
for, in habeas corpus proceeding 
after conviction, defendant was not 
entitled to introduce parol evidence 
to show that there had never been 
any negroes placed on grand juries 
in county in which he was convicted, 
although there was a large percent¬ 
age of negro population in that coun¬ 
ty.—^Vernon v. State, 200 So. 660, 240 
Ala. 577, certiorari denied Vernon 
V. Wilson. 61 S.Ct. 837, 313 U.S. 659, 
85 L..Ed. 1519. 

25. N.Y.—^People ex rel. Carr v. 
Martin. 35 N.E.2d 636, 286 N.Y. 27, 
reversing 24 N.Y.S.2d 729, 261 App. 
Div. 865. 

26. U.S.—Irvin V. Zerbst, C.C.A.Ga., 
97 F.2d 257. 

27. Cal.—^People v. Sherman, 15 P. 
2d 881, 127 Cal.App. 417. 

Pa.—Commonwealth ex reL Dende v. 

Ashe, Super., 20 A.2d 802. 

Oeztiiled copy of amended minutes 
Admission of certified copy of 
amended minutes of superior court 
was not error in habeas corpus pro¬ 
ceeding by prisoner.—^Ellis v. Clarke, 
160 S.E. 780, 173 Ga. 618. 

Full recozd 

On application for habeas corpus 
attacking validity of conviction on 
ground that defendant was denied 
his light to counsel, the full record 
of proceedings had up to the time 
defendant filed his original applies^ 
tlon was admissible as bearing di¬ 
rectly on the issue of whether his 
waiver of counsel was intelligently 
and competently made or whether he 
was Imposed on by the trial court, 
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and the same was true of correspon¬ 
dence conducted by him with pub¬ 
lic officials Including particularly his 
letter to the district attorney which 
was plainly indicative of his experi¬ 
ence, education, and familiarity with 
court procedure at or about the time 
of proceedings wherein he stood 
mute.—^Ex parte Connor, 108 P.2d 10, 
16 Gal.2d 701, certiorari denied Con¬ 
nor V. People of State of Califonnla, 
61 S.Ct. 844, 313 U.S. 542, 86 L.Ed. 
1510. 

Frovlsloiui of second of two sen¬ 
tences 

Where, on habeas corpus, it ap¬ 
peared that two sentences had been 
imposed on petitioner by different 
courts for different offenses, peti¬ 
tioner serving the first at the time 
the second sentence was imposed, a 
recital in the second sentence that 
it shall follow the first, while not 
essential, was not improper, and it 
was not error to admit in evidence 
the language so stating.—Sullivan v. 
Clark. 119 S.R 913. 166 Ga. 706. 

8a U.S.—^Walker v. Johnston, Cal., 
61 S.Ct. 574, 312 U.S. 276, 85 L.Ed. 
830, reversing, C.C.A., 109 F.2d 486, 
certiorari granted 61 S.Ct. 68, 311 

U. S. 635, 86 L.Bd. 404—U. S. ex rel. 
Jackson v. Brady, C.G.A.Md., 133 
P.2d 476, affirming, D.C., 47 F. 
Supp. 362—^Amrlne v. Tines, C.C. 
A.Kan., 131 F.2d 827—Smith v. 
Lawrence, C.C.A.G€U. 128 F.2d 822 
—^Macomber v. Hudspeth, C.C.A. 
Kan., 115 F.2d 114—Creel v. Hud¬ 
speth, aC.A.Kan.. 110 F.2d 762— 
Nivens v. Hudspeth, C.C.A.Kan., 
105 F.2d 756—U. S. ex rel. Cloud 

V. Hiatt, D.C.Pa., 36 F.Supp. 107— 
U. S. ex rel. Nortner v. Hiatt, D. 
CPa., 33 F.Supp. 645. 

Cal.—Ex parte Mooney, 73 P.2d 554, 
10 Cal.2d 1. 

89. U.S.—^Adams v. U. S. ex pel. Mc¬ 
Cann, N.Y., 68 S.Ct. 236, 317 U.S. 
269, 87 L.Ed. 268, 148 AJLr.R. 435, 
setting aside, C.C.A., U. S. ex reL 
McC&nn v. Adams, 126 F.2d 774, 
certiorari granted 62 S.Ct 1048, 816 
U.S. 655, 86 LuEd. 1786. 

TThfaixnasB resnltlxig from waiver of 
jury trial 

In habeae corpus proceeding the 
burden of showing essential unfair¬ 
ness resulting from waiver of jury 
trial must be sustained by him who 
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plain and clear proof the existence of legal grounds 
for his discharge,®® and where on the uncontradict¬ 
ed facts petitioner is not entitled to be discharged, 
even though he had the right to test the question 
by habeas corpus, his release will be denied.®^ On 
the other hand, where the uncontradicted facts show 
that petitioner is as matter of law entitled to be 
discharged from custody, he may secure his re¬ 
lease,®® 

In solving conflicts in the evidence, the court will 
accord great weight to the court minutes concern¬ 
ing the proceeding in dispute,®® will not permit the 
record of a court having jurisdiction to be contra¬ 
dicted by parol,®4 and will regard the unsupported 
statements of petitioner as insufficient evidence on 
which to set it aside.®® 

Where one held pending trial of charges against 


§ 100 

him seeks release on habeas corpus, the state need 
not prove his guilt beyond a reasonable doubt, but 
should make out a prima facie case of guilt to justi¬ 
fy his detention.®® In the absence of recitals indi¬ 
cating lack of jurisdiction or of probable cause, a 
commitment affords prima facie evidence that ac¬ 
cused is rightfully detained.®*^ An entry on the ac¬ 
cusation that a defendant waived arraignment and 
pleaded guilty constitutes prima facie evidence of 
such facts.®® 

General rules controlling the weight and sufii- 
ciency of evidence, considered in connection with 
the nature of the matter to be proved and the cir¬ 
cumstances of the particular case, apply in habeas 
corpus proceedings,®® as, for example, with regard 
to the determination of such issues and matters, 
among others, as deprivation of constitutional priv- 


claims such Injustice and seeks to 
have the result set aside, and it 
must be sustained not as a matter 
of speculation but as a demonstrable 
reality.—^Adams v. U. S. ex reL Mc¬ 
Cann. supra. 

sa Ga.—Johnson v. Walls, 194 S. 
£2. 380, 185 Ga. 177. 

31. N.Y.—^People ex reL Brinkman 
V. Barr, 161 N.B. 444, 248 N.Y. 126, 
affirming 225 N.Y.S. 886, 222 App. 
Dlv. 729, which affirmed 222 N. 
Y.S. 490, 129 Mlsc. 701. 

32. N.Y.—^People ex reL Brinkman 
V. Barr, supra. 

33. Okl.—^Ex parte Nye, Cr., 129 P. 
2d 614. 

OcouxreDces on axraignmeiLt 
Where a disputed question arises 
as to what occurred on the arraign¬ 
ment of one accused of a crime, the 
criminal court of appeals will give 
great weight to the recitation in the 
minutes of the court proceedings as 
to what occurred.—^Bx parte Bradley, 
113 P.2d 611, 72 OkLCr. 107. 
Overoomlaig presumptloiL created by 
absence of record recital 
The presumption created by ab¬ 
sence of recital in minutes of court 
proceedings and in Journal entry of 
Judgment and sentence of waiver by 
defendant of certain of his constitu¬ 
tional and statutory rights could be 
overcome by other evidence. Includ¬ 
ing testimony of court officials which 
showed that the proceedings on ar¬ 
raignment were regular, and that de¬ 
fendant was fully advised of his 
rights before entering plea of guilty. 
—Bx parte Nye, OkLCr., 129 P.2d 614. 

34.. Miss.—^Lewls v. State, 121 So. 
493, 153 Miss. 769. 

35. Kan.—^In re Wooner, 117 P.2d 
608, 154 Kan. 211—Cochran v. Am- 
rlne, 113 P.2d 1048, 163 Kan. 777. 


36. Pa.—Commonwealth ex rel. Sco- 
llo V. Hess, Super., 27 A.2d 705. 

Evidence held insufflclent to estab¬ 
lish ptima fade case 
Where evidence on a preliminary 
hearing charging relator and two 
others with conspiracy to operate a 
house of prostitution showed only 
that relator as husband of owner of 
house had on several occasions col¬ 
lected rent when it had not been paid 
at time designated in lease, evidence 
was Insufficient to make out a “pri¬ 
ma facie case*' against relator, and, 
hence, relator was entitled to dis¬ 
charge from custody on a writ of 
habeas corpus.—Commonwealth ex 
rel. Scolio v. Hess, supra. 

37. Tex—^Bx parte Martin, 46 S.W. 
2d 966, 119 TexCr. 141. 

38. Ga.—Jackson v. Lowry, 165 S.B. 
466, 171 Ga. 349. 

39. U.S.—U. S. ex reL Jackson v. 
Brady, C.C.A.Md., 133 F.2d 476, 
affirming, D.C., 47 F.Supp. 362, cer¬ 
tiorari denied 63 S.Ct. 1029, re¬ 
hearing denied 63 S.Ct. 1315—U. 
S. ex rel. Lesser v. People of 
State of New York, D.C.N.Y.. 34 
F.Supp. 730, affirmed, C.C.A., TJ. 
S. ex rel. Lesser v. Hunt, 117 F.2d 
30. 

Ark.—Johnson v. Borders, 244 S.W. 
30, 155 Ark. 218. 

Cal.—Bx parte Leach, 12 P.2d 8, 215 
Cal. 636, appeal dismissed Leach 
V. People of State of California, 
53 S.Ct. 313, 287 U.S. 679, 77 L.Bd. 
508. 

D.C.—Rowley v. Welch, 114 F.2d 
499, 72 App.D.a 351. 

Ga.—^Huffman v. Horton, 23 S.B.2d 
403. 

Ind.—^Mesmer v. Bgland, 151 N.B. 
826, 197 Ind. 700. 

Iowa.—^Ellison v. Platts. 286 N.W. 

413, 226 Iowa 1211. 

I E:an.-^ochran v. Amrine, 130 P.2d 
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605, 155 Kan. 777—^Ex parte Fairce, 
121 P.2d 266, 164 Kan. 618. 

Ky.—^Altemeler v. Rachford, 165 S. 

W.2d 848, 291 Ky. 845. 

La.—^Mlms v. Parker, 7 So.2d 706, 200 
La. 191. 

Minn.—State ex rel. Olson v. Soren¬ 
son, 293 N.W. 241. 

Miss.—Stegall v. Stegall, 119 So. 802, 
151 Miss. 876. 

Mo.—^Ware v. Muench, 89 S.W.2d 707. 
Mont—^Bx parte Thompson, 261 P. 
163, 77 Mont 466. 

N.J.—Bx parte Malley. 28 A.2d 618, 
132 N.J.Bq. 434, reversing 25 A.2d 
630, 131 N.J.Bq. 404. 

N.Y.—^People ex rel. Whitney v. 
Wilson, 21 N.Y.S.2d 800. 269 App. 
Dlv. 1107, appeal denied 22 N.Y.S. 
2d 528, 260 App.Dlv. 814, appeal 
granted. 

N.C.—^In re Adams, 11 S.B.2d 163, 218 
N.C. 379. 

OkL—Scroggin v. Griffin, 94 P.2d 
244, 185 OkL 456. 

Pa.—Commonwealth ex reL Wolcott 
V. Smith, Super., 29 A.2d 367— 
Commonwealth ex reL Handrahan 
V. Smith, 24 A.2d 731, 147 Pa^Super. 
439. 

S.C.—^Watson v. Watson, 182 S.B. 39, 
184 S.C. 147. 

Tex—^Rayon v. Laundry, Civ.App., 
289 S.W. 745. 

Utah.—Sherry v. Doyle, 249 P. 260, 
68 Utah 74, 48 A.L.R. 131. 

Wls.—State ex rel. Hull v. Larson, 
277 N.W. 101, 226 Wls. 685. 

29 C.J. p 167 note 72 [J], p 168 note 
61 [cj. 

Hearsay evidenoe 

Alleged escaped convict's discharge 
on habeas corpus was Improperly re¬ 
fused, evidence being hearsay prison 
record, telegram, and letters from. 
penitentiary authorities.—^Bx parte 
Nicely, 28 S.W.2d 147, 116 TexCr. 
143. 
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ilefes and immunities generally;^® denial of the 
right to a jury trial racial discrimination in se¬ 
lection of jurors;^® improper conduct of, or inter¬ 
ference with, the jury deprivation of a fair^^ and 
speedy^s trial; existence of an excuse for delay in 
bringing applicant to trial denial of the right to 


new trial or appeal;*^ issuance of a complaint and 
warrant of arrest forcible or voluntary character 
of a defendant's return from another jurisdiction to 
stand trial probable cause for detaining accused 
on criminal charges;®® ground for holding petition¬ 
er pending the giving of a bond to keep the peace 


40- U.S.—Coates v. Lawrence, D.C. 

Ga., 46 F.Supp. 414. 

Sne process 

Where there was no evidence to 
support allegations that petitioner 
had been deprived of due process 
of law by courts and officers and 
agents of the state, that his previous 
petitions for writ of habeas corpus 
had been dismissed by the courts 
without recourse to the record on un¬ 
founded assumption that record 
showed conviction by orderly trial 
within requirements of due process 
of law, and that officers and agents 
of the state were exercising unlaw¬ 
ful authority over the petitioner, pe¬ 
titioner was not entitled to writ of 
habeas corpus.—Cochran v. Amrine, 
113 P.2d 1048, 163 Kan. 777. 

41. TT.S.—^Brown v. Zerbst, G.C.A. 
Ga., 99 F.2d 745, certiorari denied 
59 S.CL 365, 305 TT.S. 661, 83 L.Fd. 
429. 

Gal.—^Ex parte Matuaow, 18 F.2d 72, 
129 CaI.App. 76. 

Waiver 

Evidence held to show that waiver 
of Jury trial was voluntary.—Gall v, 
Brady, B.CMd., 39 F.Supp. 504, af¬ 
firmed, C.C.A., 125 F.2d 253, certio¬ 
rari denied 62 S.Ct 1306, 316 U.S. 
702. 86 L.Ed. 1770. 

42. TT.S.—^TT. S. ex rel. Jackson v. 
Brady, C.C,A.Md., 133 F2d 476, af¬ 
firming, D.C., 47 FSupp. 362. 

43. TT.S.—^Elliott v. Commonwealth 
of Kentucky, D.C.Ky., 45 F.Supp. 
902. 

D.C.—Jordon v. Bondy, 114 F.2d 599, 
72 APP.D.C. 360. 

44. U.S.—Carey v, Brady, D.CLMd., 
39 F.Supp. 515. 

45 . U.S.—McDonald v. Hudspeth, C 
CJLKan., 129 F.2d 196. 

46 . CaJ.—^Ex parte Bosenberg, 72 P. 

2d 559, 23 Cal.App.2d 265—Ex 

parte Venable, 261 P. 731, 86 CaL 
App. 585. 

proof of defendaut’s misconduot ex. 
plaining delay 

Evidence of the prosecution's at¬ 
tempts to locate accused and the 
latter's misconduct in evading arrest 
by assuming fictitious names held 
sufficient to show good cause for 
delay in apprehending him and fail¬ 
ure to bring him to trial within the 
time required by Pen. Code § 1382.— 
Ex parte Gere, 221 P. 689, 64 Cal. 
App. 418. 


47. U.S.—^Brown v. Johnston, C.C.A 
Cal., 126 P.2d 727—^Brrington v. 
Hudspeth, C.C.A.Kan.. 110 F.2d 384, 
127 AL.R. 1467, certiorari denied 
60 S.Ct. 1087, 310 U.S. 638, 84 L.Ed. 
1407. 

Absence of record of motion 
A petitioner was not entitled to 
discharge from imprisonment under 
sentence on plea of guilty to indict¬ 
ment on ground that he was improp¬ 
erly confined because new trial on 
ground of mental Incompetency due 
to injuries received within twenty- 
four hours prior to entry of plea of 
guilty was denied without physical 
and mental examination, where certi¬ 
fied copy of docket entry contained 
no record of motion for new trial 
and affidavit of counsel for the gov¬ 
ernment disclaimed knowledge of 
oral request for new trial.—U. S. ex 
rel. Coate v. Hill, D.C.Pa., 29 F.Supp. 
890. 

STotlca of appeal 

In habeas corpus proceeding, evi¬ 
dence held to establish that no no¬ 
tice of appeal from Judgment of con¬ 
viction was given in open court as 
required by law.—^Ex parte Johnson, 
128 S.W.2d 805, 137 Tex.Cr. 144. 

4a Cal.—Ex parte Pate, 92 P.2d 643, 
33 CaLApp.2d 641. 

49. U.S.—Carey v. Brady, D.C.Md., 
39 F.Supp. 515. 

sa U.S.—^U. S. V. Power, C.C.AN.T., 
279 F. 735. 

Alaska.—Ex parte Jackson, 6 Alaska 
726. 

Cal.—^Ex parte Yeoman, 293 P. 175, 
109 Cal.App. 462. 

Axrestiiig officers exceeding authority 

(1) Federal officials, charged with 
murder in attempting arrest, will 
not be discharged when evidence is 
in conflict.—^Birsch v. Tumbleson, C. 
C.AVa., 31 P.2d 811, 65 AL.K. 725. 

(2) Evidence held to establish that 
department of Justice agent, who 
was held under indictment charging 
manslaughter for death of woman 
who was killed by shot fired into her 
apartment when agent and officers 
went to address where alleged par¬ 
ticipant In murder was reported to 
be, was performing duties under fed¬ 
eral laws in good faith, that ur^ 
gency existed, and that agent had no 
criminal intent and wanton disregard 
of human life, thus entitling agent to 
be discharged upon petition for writ 
of habeas corpua^—^Beed v. Madden, 
C.C.AMO., 87 F.2d 846. 

676 


Bvidenoe held sufflcient as to 
charge of: 

(1) Embezzlement.—^Ex parte An- 
gello, 248 P. 731, 78 Cal.App. 550—Ex 
parte Cantua, 207 P. 45, 67 Cal.App. 
346. 

(2) Furnishing intoxicants to mi¬ 
nor.—State V. Felix, 213 N.W. 556, 
171 Minn. 140. 

(3) Homicida 

Ariz.—^Ex parte La Grange, 211 P. 
859, 24 Arlz. 587. 

Cal.—^Ex parte McCarty, 35 P.2d 668, 
140 Cal.App. 473. 

(4) Pandering.—^Ex parte Stovall, 
28 P.2d 927, 136 Cal.App. 322. 

(6) Becelving stolen property.—^Ex 
parte Schaeffer, 19 P.2d 619, 54 Okl. 
Cr. 292. 

(6) Beslsting officer.—^Ex parte 
Stanridge, 72 P.2d 162, 28 CaLApp. 
2d 95. 

(7) Unlawful possession of liquor. 
—^Bx parte Moore, 238 P. 805, 70 Cal. 
App. 483. 

Bvidenoe held Insnillolent as to 
charge of: 

(1) Fraudulent Issuance of checks. 
—^Bx parte Leuschen, 26 P.2d 243, 
184 Cal.App. 246. 

(2) Homicide.—^Ex parte Servaes, 
66 P.2d 759, 20 Cal.App.2d 222. 

(3) Larceny.—Commonwealth ex 
reL Baldwin v. Applebee, Pa.Super., 
21 A2d 93. 

(4) Becelving stolen property.—Ex 
parte Taylor, 225 P. 865, 66 Cal.App. 
252. 

Evidence held Insufficient to over¬ 
come presumpllon from indict¬ 
ment 

Presumption created by the feet of 
indictment by grand Jury charging 
petitioners with conspiring to carry 
liquor into Indian territory held not 
overcome by petitioner's testimony 
denying conspiracy, presence in an¬ 
other state, or transportation of ex¬ 
tracts for beverage purposes.—^Bur¬ 
ton V. Smlthers, aCAVa., 31 P.2d 
966. 

51. Tex.—^Bx parte Gramer, 246 S.W. 
871, 98 Tex.Cr. 179. 

Bacozd avldenoe held insuffioiant 

to show compliance with statutory 
requirements for holding a prison¬ 
er accused of making threats against 
another until he had given bond to 
keep the peace, so that the prisoner 
was entitled to discharge on habeas 
corpus.—^Ex parte Gamer, supra. 



39 C.J.S. 


HABEAS CORPUS 


§ 100 


person accused of 
voluntary character of a confession's or 
mob violence invalidating’ trial 

corruption of prosecut- 
of prosecuting 


authorities use of perjured testimony failure 
to confront accused with adverse witnesses;®® in¬ 
timidation of witnesses;®^ noncompliance with le¬ 
gal requirements as to obtaining attendance of wit¬ 
nesses ;®2 form and sufficiency of the verdict;®® en- 


idcntity of petitioner with the 
crime 

plea of guilty;®^ 
suppression of evidence;®® 
ing authorities;®*^ improper conduct 

52. XJ.S.—U. S. ex rel. Sakin v. Mul¬ 
ligan, C.C.A.N.Y.. 60 F.2d 967. 

N.H.—Bracco v. Wooster, 20 A.2d 
640. 

63. TJ.S.—Schramm v. Brady, C.C.A. 
Md., 129 F.2d 108, certiorari denied 
63 S.Ct. 58, 317 U.S. 632, 87 L.Ed. 

- —Smith V. Lawrence, C.C.A. 

Ga., 128 F.2d 822—Sedorko v. Hud¬ 
speth, C.C.A.Ean., 109 F.2d 475. 

54b XJ.S.—^Beckett v. Hudspeth, C.C. 
A.Kan., 131 F.2d 195—Moses v. 
Hudspeth, C.C.A.Ean., 129 F.2d 279 
—^Zewezubuck v. Sanford, C.C.A. 
Ga., 112 F.2d 1008, afQrmlng, D.C., 

32 F.Supp. 124—^Wilson v. Huds¬ 
peth, C.C.A.Kan., 106 F.2d 812— 
Thomas v. Sanford, C.C.AGa., 103 
F.2d 887—Gall v. Brady. B.C.Md„ 

39 F.Supp. 504, affirmed, C.C.A, 125 
F.2d 253, certiorari denied 62 S.Ct 
1306, 316 U.S. 702, 86 L.Ed. 1770. 

Fa.—Commonwealth ex rel. BCandra- 
han V. Smith, 24 A.2d 731, 147 Pa. 
Super. 439—Commonwealth ex rel. 
Fake v. Smith, 19 A.2d 746, 144 Fa. 
Super. 497. 

TTunpported statement 
In habeas corpus proceeding, rela¬ 
tor's unsupported statement that he 
was induced to plead guilty on as¬ 
surance of receiving a suspended 
sentence was Insufficient to entitle 
relator to relief, where record show¬ 
ed no such assurance.—^People ex rel. 
Welch V. Slattery, 38 N.T.S.2d 11. 
■vldenoe held Insufficient to show 
understanding of alleged plea 
In habeas corpus proceeding, on 
theory that petitioner had been de¬ 
nied constitutional right to assist¬ 
ance of counsel, evidence did not 
sustain finding that defendant en¬ 
tered plea of guilty fully under¬ 
standing the nature of his act in do¬ 
ing so.—^ESvans v. Rives, App.D.a, 
126 F.2d 633. 

Ctomlne signature <»l plea 

In habeas corpus proceeding, ex¬ 
amination of purported signature of 
relator to plea of guilty indorsed on 
"indictment" on which he was sen¬ 
tenced and relator's signature to pe¬ 
tition for habeas corpus disclosed 
that plea of guilty was signed by re¬ 
lator, and hence there was no merit 
in relator's contention that he did 
not enter a plea of guilty.—Common¬ 
wealth ex rel. Fake v. Smith, 19 A.2d 
745, 144 Pa.Super. 497. 

B6. U.S.—Carruthers v. Reed, C.C.A. 
Ark., 102 F.2d 933, certiorari de¬ 
nied 59 S.Ct. 1047, 307 U.S. 643, 83 
1523—Coates v. Lawrence, 
l3.C.Ga., 46 F.Supp. 414. 

Cbsnge of -venne 

. In habeas corpus proceeding, evi¬ 


dence held not to establish that ne¬ 
groes who were tried for rape in 
Arkansas state court were prevented 
by mob spirit from exercising right 
to file requisite affidavits for change 
of venue.—Carruthers v. Reed, C.C. 
AArk., 102 F.2d 933, certiorari de¬ 
nied 59 S.Ct. 1047, 307 U.S. 643, 33 
L.Ed. 1523. 

56. Cal.—^Ex parte Mooney, 73 P.2d 
654, 10 Cal.2d 1. 

57. Cal.—^Bx parte Mooney, supra. 
"Frame-up” 

(1) Where defendant sought re¬ 
lease under habeas corpus writ on 
theory that conviction for murder 
caused by bomb explosion was result 
of corruption on part of prosecuting 
authorities, evidence that incrimi¬ 
nating articles had been found in de¬ 
fendant's residence and in basement 
of another's home wherein defendant 
kept his motorcycle tended to over¬ 
come charges of frame-up and con¬ 
spiracy and pointed to defendant's 
guilt.—^Ex parte Mooney, supra. 

<2) Evidence that defendant was 
engaged in revolutionary activities 
which clearly established his aim 
and purpose to weaken and under¬ 
mine, with view of ultimate destruc¬ 
tion. both by violent and insidious 
means, the entire social and political 
structure of the nation, tended to 
overcome charge made by defendant, 
in habeas corpus proceeding, that 
murder conviction was result of 
frame-up.—^Ex parte Mooney, supra. 

68. OaL—Ex parte Mooney, suprcL 

59. U.S.—Brown v. Johnston, C.C.A 
CaL, 126 F.2d 727—Elliott v. Com¬ 
monwealth of Kentucky, D.C.Ky., 
45 F.Supp. 902. 

CaL—^Bx parte Mooney, 73 P.2d 554, 
10 Cal.2d 1. 

Mo.—^Ex parte Bayless, 110 S.W.2d 
724, 341 Mo. 884. 

SubomatloxL of perjury 

(1) Where prisoner sought release 
under habeas corpus writ on theory 
that conviction for murder caused by 
bomb explosion was procured by cor¬ 
ruption of prosecuting authorities, 
evidence held Insufficient to establish 
charge that prosecuting officials were 
guilty of subornation of perjury in 
connection with testimony of witness 
for state.—^Bx parte Mooney, 73 P.2d 
554, 10 Cal.2d 1. 

(2) Evidence held insufficient to 
show that testimony of petitioner's 
accomplice was procured through 
threats and punishment infiicted on 
accomplice by sheriff and prosecut¬ 
ing attorney, and that such testi¬ 
mony was Imown by them to be 
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false, so as to support petitioner’s 
claim of denial of due process in con¬ 
viction of murder based thereon and 
entitle him to writ of habeas corpus. 
—Ex parte Bayless, 110 S.W.3d 724, 
341 Mo. 884. 

60. D.C.—Curtis v. Rives, 123 F.2d 
936, 75 U.S.App.D.C 66, affirming, 
D.C.D.C., 36 F.Supp. 408. 

61. D.C.—Clarke v. Huff, App.D.C 
119 F.2d 204. 

62. U.S.—McDonald v. Hudspeth, C. 

C.A.Kan., 129 F.2d 196—Casebeer v. 
Hudspeth, C.C.AKan., 121 F.2d 914, 
conforming to mandate 61 S.Ct. 
804, 312 U.S. 662, 85 UEd. 1109, 
reversing, C.C.A, 114 F.2d 789, and 
certiorari denied 62 S.Ct. 1272, 316 
U.S. 683, 86 L.Ed. 1755, rehearing 
denied 63 S.Ct. 23, 317 U.S. 704, 
87 L.Ed.-Zahn v. Hudspeth, 

C. C.AKan., 102 F.2d 759, certiorari 
denied 59 S.Ct. 1045, 307 U.S. 642, 
83 L.Ed. 1522. 

D.C.—Curtis V. Rives, 123 F.2d 936, 
75 U.S.App.D.C. 66, affirming, D.C. 

D. C., 36 F.Supp. 408. 

Available witnesses not used 

On habeas corpus, where evidence 
disclosed that process had been issu¬ 
ed and served to obtain witnesses to 
prove alibi for petitioner in robbery 
prosecution and that the witnesses 
were present at trial and were inter¬ 
viewed by petitioner's attorneys who 
considered their testimony not to be 
helpful to petitioner and directed 
witnesses to return to city where 
they resided, and there was no evi¬ 
dence other than statements of peti¬ 
tioner that the witnesses would have 
established alibi had they testified, 
evidence did not sustain contention 
that petitioner was denied right to 
have compulsory process for obtain¬ 
ing witnesses In his favor.—^In re 
Curtis, D.C.D.C., 36 F.Supp. 408, af¬ 
firmed 123 F.2d 936, 75 U.S.App.D.C. 
66 . 

AEezs statsansnt of cowiflel 

Statements of accused's counsel 
that witnesses sought by accused at 
criminal trial "were not called," that 
"he did not have those witnesses" 
and that the "witnesses did not ap¬ 
pear" were but charges and as such, 
did not constitute "evidence", on 
question whether accused was denied 
compulsory process to summon wit¬ 
nesses.—Curtis v. Rives, 123 F.2d 
936, 75 U.S.App.D.C. 66, affiimlng, D. 
C.D.C., 36 F.Supp. 408. 

63. U.S.—Humphries v. Biddle, C. 
C.A.Kan., 19 P.2d 193. 

Cal.—Ex parte O'Connor, 262 P. 730, 
80 CaLApp, 647. 
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try of judgment on a Sunday;®^ due pronouncement 
of sentence;®® cumulative or consecutive character 
of sentences;®® prisoner's presence at, or notice of, 
pronouncement of sentence ;®7 propriety of action 
by a commission in revoking a parole;®® prosecu¬ 
tion resulting from antipathy of large corporations 
towards accused;®® validity of a statute or ordi¬ 
nance under which petitioner was convicted san¬ 
ity of accused discontinuance;and expiration 
of limitations.*^® 

Deprivation of counsel. The burden is on a pe¬ 
titioner claiming that he was deprived of the right 
of assistance of counsel to prove such fact, as ex¬ 
plained supra subdivision a of this section, and he 


should make his proof by a preponderance of the 
evidence his bare assertion of such deprivation 
is ordinarily insufficient^® While it is better prac¬ 
tice for the court records to show that a defend¬ 
ant was offered assistance of counsel and refused, 
it has been held not essential that they do so in 
order to justify a finding that defendant was not 
deprived of his right to counsel.*^® In the appli¬ 
cation of these and other general rules to the facts 
of particular cases the courts have passed on the 
sufficiency of the evidence to show deprivation of 
the right to counsel,^^ or to show employment of 
counsel so incompetent or negligent that defendant 
was in effect deprived of the assistance of coun- 
sel,7® or to establish defendant's waiver of the right 


xriu]i1>er of jurors participatliitf 
In habeas corpus proceeding on 
theory that verdict was returned by 
only eleven Jurors, evidence was suf> 
llclent to authorize flndlnsr that in 
the presence of the court accused 
was consulted by his counsel and ex¬ 
pressly assented, as he had right to 
do, to the excusing of a juror.— 
Coates V. Lawrence, 18 S.E.2d 685, 
193 Ga 379. 

64 Tex—Ex parte Gibson, 128 S.W. 
2 d 396. 137 TexCr. 72. 

65. Tex—^Ex parte Moore, 126 S-W. 
2d 27, 136 TexCr. 487. 

66 . Neb.—In re Hoagland. 260 N.W. 
695, 129 Neb. 6. 

Tex—^Ex parte Newton, 284 S.W. I 
933, 105 TexCr. 53. 

67. U.S.—Taylor v. Hudspeth, C.C.A. 
Kan., 113 F.2d 825. 

Ga—^Etheridge v. Poston, 168 S.B. 
25, 176 Ga 388. 

68 . Ga—Johnson v. Walls, 194 S.B. 
380, 185 Ga. 177. 

69. CaL—^Bx parte Mooney, 73 P.2d 
554, 10 Cal.2d 1. 

70. U.S.—^Ex parte Edwards, D.CL 
Fla, 37 F.Supp. 673. 

CaL—Ex parte Bell, 122 P.2d 22, 19 
Cal.2d 488, prior opinion 100 P.2d 
339, 37 CaLApp.2d 582. 

Fla—State ex reL Foster v. Yocum, 
191 So. 35—Prior v. White, ISO 
Sa 347. 132 Fla 1, 116 A-L.R. 1176. 

71. U.S.—^Forthoffer v. Swope, C.C. 
A.Wash., 103 F.2d 707—Rolfe v. 
Lloyd, aaA.CaL, 102 F.2d 606. 

70 Ala—Anderson v. State, 198 So. 
169, 240 Ala 169, reversing 198 
So. 166, 29 AlaApp. 499. 
PisQont lmi auoe not showu 
That no action was taken by the 
state on date when preliminary trial 
was set for hearing did not suffice 
to show a discontinuance of the pro¬ 
ceeding by the state, since it would 
be presumed that the magistrate be¬ 
fore whom the preliminary hearing 
was set, in absence of anything toj 
the contrary appearing, performed | 


his duty by entering a continuance 
in the cause within the limitation of 
the law.—^Anderson v. State, supra. 
73. Kan.—Ex parte Perry, 64 P.2d 
578, 145 Kan. 212. 

74 U.S.—U. S. ex rel. Coate v. HiU, 
D.C.Pa., 29 F.Supp. 890. 

75. U.S.—^Lewis v. Johnston, C.C.A 
Cal., 112 P.2d 451—^Pranzeen v. 
Johnston. C.aA.CaL. Ill P.2d 817. 
N.T.—People ex rel. Kruger v. Hunt, 
12 N.T.S.2d 167. 257 App.Div. 917. 
Overcoming presumption of zagulav- 
Ity 

The uncorroborated statements in 
habeas corpus proceeding of a de¬ 
fendant who pleaded guilty that he 
did not understand that he was waiv¬ 
ing his right to counsel, and that he 
did not know he had such a right, 
did not overcome the presumption 
that defendant knew the law with 
respect to his right to counsel, and 
did not satisfy burden resting on de¬ 
fendant of establishing that he did 
not competently and intelligently 
waive his right to counsel.—^Harpin 
V. Johnston, C.aA.Cal., 109 P.2d 434. 

The mere aU^TKtlon of ignorance 
of the right to the assistance of 
counsel without supporting facts or 
circumstances Is insufficient to over¬ 
come the presumptions arising from 
a judgment and from the presumption 
of knowledge of the law so as to in¬ 
validate a sentence.—Jorgensen v, 
Swope, aaA-Wash., 114 P.2d 988. 

74 U.S.—^Franzeen v. Johnston, G 
CLACaL, 111 P,2d 817. 

Record showing lack of connzel 
Habeas corpus was not improperly 
denied on ground that journal record 
of judgment showed that petitioners 
were without counsel, since such en¬ 
try did not show denial of counsel, 
and evidence disclosed that petition¬ 
ers waived their right to be repre¬ 
sented by counsel.—Garrison v. Am- 
rine, 126 P.2d 228, 155 509 . 

77. U.S.—Pierce v. Hudspeth, GG 
A.Kan., 126 P. 2 d 337—Scott v. 
Aderhold, GCA.Kan., 11 $ P. 2 d 797 
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—Towne v. Hudspeth, GGAKan., 
108 P. 2 d 676—Garrison v. John¬ 
ston, GGA.Cal., 104 P. 2 d 128, cer¬ 
tiorari denied 60 S.Ct 107, 308 U.S. 
553, 84 L.Ed. 465, rehearing denied 
60 S.Ct. 137. 308 U.S. 636, 84 L.Bd. 
529—Gall V. Brady. D.GMd., 39 F. 
Supp. 504, affirmed, GGA., 126 F.2d 
253, certiorari denied 62 S.Ct. 1305, 
316 U.S. 702. 86 L.Bd. 1770. 

Kan.—Smith v. Amrine, 134 P.2d 400. 
Appointment afflxmatlvely shown 
In habeas corpus proceeding on 
theory that defendant, convicted of 
murder, had been denied right to 
employ counsel, evidence authorized 
finding that defendant stated to 
court that he was unable to employ 
counsel and that attorneys were then 
appointed for him at his request.— 
Coates V. Lawrence, 18 S.E.2d 685, 
193 Ga. 379. 

74 U.S.—^McDonald v. Hudspeth, C. 

C.A.Kan., 129 F.2d 196. 

Ga.—^Holley v. Lawrence, 22 S.E.2d 
154—-Wllcoxon v. Aldredge, 19 S. 
B. 2 d 499, 193 Ga. 661—Coates v. 
Lawrence, 18 S.E.2d 686 , 193 Ga. 
379. 

Rlffersnoes with connsd 
Record, which showed that al¬ 
though one accused informed court 
that he had had differences with his 
attorney and desired to be represent¬ 
ed by someone else, and attorney 
asked to withdraw as counsel, the 
trial judge directed accused to pro¬ 
ceed to trial with counsel who 
represented them from time of their 
arrest ten months before, but which 
did not disclose that Judge was in¬ 
formed of nature of differences be¬ 
tween attorney and accused, and con¬ 
tained nothing refiectlng on the at¬ 
torney as attorney for accused, sus¬ 
tained orders denying habeas corpus 
petitions on ground that accused 
were not denied right to ''assistance 
of counsel.”—McDonald v. Hudspeth, 
GGA K a n ., 113 F.2d 984, certiorari 
denied 61 S.CL 64, 311 U.S. 683. 85 L. 
Ed. 441—Bamowskl v. Hudspeth, G 
GAKan., 118 F.2d 984, certiorari de- 
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to counsel,79 as where the claim is that defendant 
was denied assistance of counsel when he entered a 
plea of guilty,80 or at the time of sentence,81 or in 
connection with perfecting an appeal from convic- 

tion.82 


The petition for a writ of habeas corpus is only 
a pleading and proves none of the facts alleged,8S 
and it has been held that allegations of a petition 
are not evidence even though duly verified,84 al¬ 
though there is authority regarding verified allega¬ 
tions of a petition for habeas corpus as evidence.85 


Tiled 61 S.Ct. 65, 311 U.S. 683, 85 L. 
Ed. 440. 

Ssperlenee of oaiuuiel 
Evidence including showing that 
counsel appointed to defend accused 
charged with first degree murder was 
an experienced criminal lawyer, who 
in all matters regarding interest of 
the accused acted with at least ordi¬ 
nary skill, failed to show such in¬ 
competency or neglect as to warrant 
reversal of conviction on ground that 
accused was denied his constitution¬ 
al right to “assistance of counsel.*'— 
Ex parte Kramer, 122 P.2d 862, ap¬ 
peal dismissed Kramer v. Sheehy, 62 
S.Ct. 1283, 316 U.S. 646, 86 L.Ed. 1780. 

79. U.S.—O’Keith v. Johnston, C.C. 
A.Cal.. 129 F.2d 889—Taylor v. 
Hudspeth. C.C.A.Kan., 113 F.2d 
825—Bugg V. Hudspeth, C.CJ.A 
Kan., 113 F.2d 260—Creel v. Huds¬ 
peth, C.C.A.Kan., 110 F.2d 762— 
Sedorko v. Hudspeth, C.C.AKan., 
109 F.2d 475—^Buckner v. Hudspeth, 
C.C.AKan., 105 F.2d 396, certiorari 
denied 60 S.Ct 99, 308 U.S. 653, 

84 L.Ed. 465—Zahn v. Hudspeth, 
C.C.AKan., 102 F.2d 759, certiorari 
denied 59 S.Ct 1045. 307 U.S. 642, 
83 L..Ed. 1522. 

Cal.—^Ex parte Connor, 108 P.2d 10, 
16 Cal.2d 701, certiorari denied 
Connor v. People of State of Cal¬ 
ifornia, 61 S.Ct 844, 813 U.S. 542, 

85 L.Ed. 1510. 

£ack of request 

Evidence held to show that peti¬ 
tioner did not request the trial Judge 
to appoint counsel for him or make 
any showing of facts from which 
such judge should have made ap¬ 
pointment of counsel.—Carey v. Bra¬ 
dy, D.C.Md., 39 F.Supp. 516. 

Uental oondltloiL to make waiver 
E7idence that trial judge, govern¬ 
ment attorney, and federal marshal 
observed nothing in accused’s con¬ 
versation or demeanor indicating that 
he was under the influence of nar¬ 
cotics or mentally incompetent, sup¬ 
ported the trial court's finding in a 
habeas corpus proceeding that ac¬ 
cused competently and intelligently 
waived his right to the assistance of 
counsel.—^Norris v. Hudspeth, C.C.A. 
Kan., 114 F.2d 1007. 

Petitioner oondnotlng own defense 
In habeas corpus proceeding in 
federal court by one imprisoned pur¬ 
suant to prosecution in state court, 
evidence showed that petitioner was 
convicted by verdict fairly arrived 
at after adequate notice of trial and 
opportunity to prepare defense and 


offer of court to appoint counsel, not 
only to prepare for trial but to assist 
in defense on trial, and that peti¬ 
tioner refused repeated offers for 
counsel and elected to conduct his 
own defense, which he did apparent¬ 
ly without undue handicap.—Amrine 
V. Tines. C.C.A.Kan.. 131 F.2d 827. 

80. U.S.—Beckett v. Hudspeth, C.C. 
AKan., 131 F.2d 195—Moses v. 
Hudspeth, C.C.A.Kan.. 129 F.2d 279 
—Evans v. Rives, App.D.C., 126 F. 
2d 633—Zewezubuck v. Sanford, C. 

C. AGa., 112 F.2d 1008, affirming, 

D. C., 32 F.Supp. 124—^Leonard v. 
Hudspeth, C.C.AKan., 112 F.2d 121 
—^Frame v. Hudspeth, C.C.AKan.. 
109 F.2d 356, reversed on consent 
of prosecutor to inquire into men¬ 
tal status of petitioner at time of 
entering plea of guilty 60 S.Ct. 712, 
309 U.S. 632, 84 L.Ed. 989—McDon¬ 
ald V. Hudspeth, C.C.AKan., 108 
F.2d 943—Sargent v. Swope. C.C.A 
Wash., 108 F.2d 177—Wilson v. 
Hudspeth, C.C.AKan., 106 F.2d 812 
—McCoy V. Hudspeth. C.C.A.Kan., 
106 F.2d 810—Thomas v. Sanford, 
C.C.AGa., 103 F.2d 887. 

Ga.—^Elam v. Rowland, 20 S.E.2d 572. 
Kan.—iBrewer v. Amrine, 127 P.2d 
447, 165 Kan. 525—Abies v. Am¬ 
rine, 126 P.2d 231, 155 Kan. 481—In 
re Falrce, 121 P.2d 256, 154 Kan. 
618. 

AffldavltB of govexzimeiit agents 

Where accused alleged that they 
were not represented by counsel when 
they pleaded guilty to charges 
against them, that they did not know 
of their constitutional right to coun¬ 
sel, were not advised thereof and 
did not competently and intelligently 
waive it, but affidavit by assistant 
United States attorney, who prose¬ 
cuted the accused, corroborated by 
affidavit of special agent of the 
federal bureau of Investigation, re¬ 
cited that judge was heard to advise 
the accused of their right to coun¬ 
sel and to offer to appoint one for 
them, petitions for release by writ 
of habeas corpus would be denied.— 
U. S. ex rel. Cloud v. Hiatt, D.C.Pa., 
36 F.Supp. 107. 

PetitioxLer familiar with law 

A petitioner who had been sen¬ 
tenced to imprisonment on plea of 
gruilty was not entitled to discharge 
on habeas corpus on ground that 
he had not been advised of fact that 
he was permitted to have counsel for 
his defense where petitioner had 
previous experience with the law and 
affidavits attached to answer indi¬ 
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cated that it was always habit of 
sentencing judge to inform defend¬ 
ants of their right to counsel and 
ask whether they desired counsel.— 
U. S. ex rel. Coate v. Hill. D.C.Pa., 
29 F.Supp. 890. 

81. U.S.—^Errington v. Hudspeth, 110 
F.2d 384, 127 A.L.R 1467, certio¬ 
rari denied 60 S.Ct. 1087, 310 U.S. 
638, 84 Ij.Ed. 1407—^Moore v. Ader- 
hold, C.C.AKan., 108 P.2d 729. 

Waiver shown 

Evidence that when defendant said 
that his counsel would not be pres¬ 
ent at imposition of sentence, trial 
judge inquired whether he desired 
to be represented by counsel and 
that defendant replied that he did not 
see how it would do him any good, 
and that he was ready to be sen¬ 
tenced, supported finding that de¬ 
fendant voluntarily, freely, intelli¬ 
gently, and competently waived hip 
right to have counsel present when 
sentence was imposed.—Brrington v. 
Hudspeth. C.C.A.Kan., 110 F.2d 384, 
127 A.Li.R. 1467, certiorari denied 60 
S.Ct 1087, 310 U.S. 638, 84 L.Ed. 
1407. 

82. U.S.—Brown v. Johnston, C.C.A 
Cal, 126 F.2d 727. 

XTo right to assistance of counsdl to 
prosaente ax>peal 

U.S.—^Errlngton v. Hudspeth, 110 F. 
2d 384, 127 A.L.R. 1467, certiorari 
denied 60 S.Ct. 1087, 310 U.S. 638, 
84 L.Ed. 1407. 

83. Tex.—^Ex parte Maple, 33 S.W.2d 

739, 116 Tex.Cr. 135—^Ex parte 

Cain, 217 S.W. 386, 86 Tex.Cr. 509. 

Denial of allegations by district at- 
tomey 

Where relator’s allegations in peti¬ 
tion for habeas corpus, that he had 
been induced to plead guilty to 
charge of feloniously using explo¬ 
sives by assistant district attorney’s 
promise of leniency and statement 
that court would not appoint an at¬ 
torney for him, were denledt under 
oath, by assistant district attorney, 
in view of relator’s long criminal 
record and prior convictions for fel¬ 
ony, the court was not required to 
and would not give credence to such 
allegations by relator.—Common¬ 
wealth ex rel. Fake v. Smith, 19 A 
2d 745, 144 Pa.Super. 497. 

84i Tex.—^Ex parte Foote, 294 S.W. 
851, 106 Tex.Cr. 672. 

85. Ga.—^Landrum v. Landrum, 125 
S.E 832. 169 Ga. 324, 38 AL.R. 
217. 
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d. Affidavits 

In connpliance with rules governing the use of af¬ 
fidavits generally as evidence, affidavits may In a proper 
case be used on habeas corpus to fortify or to controvert 
the return, but ex parte affidavits are ordinarily insuffi¬ 
cient basis for discharge of a prisoner following his con¬ 
viction. 

A habeas corpus proceeding is not a criminal trial 
in the sense requiring confrontation by witnesses, 
so that evidence may be taken by deposition,86 and 
under general rules governing use of affidavits as 
evidence, which rules are discussed in Affidavits § 
28, affidavits may be considered in a habeas corpus 
proceeding,®*^ as where they are used to fortify®® 
or to controvert®® the return; but issues of fact 
may not be established by ex parte affidavits on ha¬ 
beas corpus proceedings,®® nor is an ex parte affi¬ 
davit competent evidence of matters of record which 


could be proved by duly certified copies thereof,®i 
and proof requisite to secure discharge of a pris¬ 
oner after conviction may not be supplied by ex 
parte affidavit.®2 Affidavits available in previous 
proceedings may not be used in a habeas corpus 
proceeding.®® Statutes providing for use of affi¬ 
davits on habeas corpus in the discretion of the 
court, where taken on reasonable notice, have been 
construed as permitting use of affidavits to show 
illegality in the proceedings below but not to show 
mere irregularities.®^ Where the affidavits present¬ 
ed are conflicting, the court may direct that proof 
be taken.®® 

Fonn and sufficiency. Affidavits submitted in a 
habeas corpus proceeding should comply with rules 
governing the form and sufficiency of affidavits gen¬ 
erally.®® 


Admission, disczstlonary 
Where allegations of petition are 
positive statements verified by affi¬ 
davit of petitioner positively swear¬ 
ing to truth thereof. Judge may. In 
discretion, allow petition to be read 
as evidence over objection that plead¬ 
ings cannot be accepted as evidence. 
—Landrum v. Landrum, supra. 

8 B. U.S.—Irvin v. Zerbst, CC-A-Ga.. 
97 P.2d 267. 

imcontradlcted deposition 

Uncontradicted testimony by dep¬ 
osition of assistant district attor¬ 
neys who conducted prosecution, that 
defendants had waived Jury trial as 
stated in record of prosecution, au¬ 
thorized refusal to discharge defend¬ 
ants who sought release on writs of 
habeas corpus on ground that they 
had not consented to trial without 
a Jury,—Irvin v. Zerbst. supra. 

fi7- U.S.—^Lewis v. Johnston, C.CJL 
OaL, 112 F.2d 461, 453, citing Oor- 
pus Jnzls. 

Fla.—parte Pitts, 17 So. 76, 35 
Fla. 149. 

Ga.—Porter v. McCalley. 91 S.E. 775, 
146 Ga. 694. 

N.J.—State V. Lyon, 1 N.J.Law 462. 
xronzesldentB 

Under rules of procedure govern¬ 
ing original proceedings In habeas 
corpus filed before criminal court of 
appeals, affidavits of nonresident wit¬ 
nesses may be introduced by either 
party.—^Bx parte Wooldridge, 115 P. 
2d 2S4. 72 Okl.Or. 292. 

SnJBotenoy of statements In affidavits 
<1) If affidavits submitted by re¬ 
lator in support of application for 
writ of habeas corpus on ground 
that relator's conviction in state 
court was based on f^lse and per¬ 
jured testimony were such as would 
probably have not changed verdict, 
writ of habeas corpus would be de¬ 
nied.—U. S. ex reL Lesser v. People 
of State of New York, D.C.N.T., 34 


F.Supp. 730, affirmed, C.C.A., U.S. 
ex rel. Lesser v. Hunt. 117 P.2d 30. 

(2) Affidavits purporting to con¬ 
tain Impeachment testimony alone 
are insufficient to authorize dis¬ 
charge.—^U. S. ex reL Lesser v. Peo¬ 
ple of State of New York, supra. 

(3) Admissions in affidavits, which 
were offered by relator in support 
of application for vrrit, to the effect 
that complainant stated that he was 
forced by police to bring criminal 
charges against relator, and that re¬ 
lator was not guilty, were to be scru¬ 
tinized and weighed with great cau¬ 
tion.—^U. S. ex rel. Lesser v. People 
of State of New York, supra. 

<4) Affidavits were held to show 
refusal of free transcript did not 
cause applicant's failure to perfect 
appeal from conviction.—^Ex parte 
Wlgger, 263 P. 1112, 39 Okl.Cr. 108. 

88 . N.T.—^People v. Baker, 89 N.Y. 
460. 

Bel absence of objeotion It Is per¬ 
missible practice to fortify the re¬ 
turn by affidavits and by this means 
facts may be shown which do not 
appear on the face of the return,— 
People V. Baker, supra. 

Incorporating affidavits in return see 
supra § 89. 

88 . U.S.—^Ex parte Smith, Ill., 22 F. 

Cas.No.12,968, 3 McLean 121. 

Ga,—Wilkinson v. Liee, 76 S.B. 477, 
138 Ga, 360, 42 L.R.A.,N.S.. 1018— 
Robertson v. Heath, 64 S.E. 78, 
132 Ga, 310. 

29 CJ. p 169 note 88. 

90. U.S.—^Moses v. Hudspeth, C.C. 
A.Kan., 129 F.2d 279. 

91. Fla.-Ex parte Pitts. 17 So. 76, 
35 Fla, 149. 

Ga.—Jackson v. Lowry, 156 S.B. 466, 
171 Ga, 349. 

92. U.S.—^McGinley v. Hudspeth, C.C. 
A-Ean., 120 F.2d 523. 
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Affidavit Inadmissible 
In habeas corpus to secure release 
of accused allegedly placed in dou¬ 
ble Jeopardy, admission of ex parte 
affidavit of assistant United States 
attorney, in which certain facts were 
detailed relating to proceedings In 
two prosecutions of accused, was er¬ 
roneous.—^McGlnley v. Hudspeth, su¬ 
pra, 

Disoharge on plea of Insanity 

(1) Court of criminal appeals can¬ 
not hear evidence except on Jurisdic¬ 
tional question, as regards original 
application for habeas corpus based 
on affidavit alleging insanity.—^Ex 
parte McKenzie, 28 S.W.2d 133, 116 
TexCr. 144. 

(2) Court of criminal appeals can¬ 
not grant habeas corpus on mere 
affidavit alleging convicted defend¬ 
ant's insanity, directing trial court to 
try such issue.—^Bx parte McKenzie, 
supra. 

93. CaL—^Bx parte Mooney, 73 P.2d 
554, 10 Cal. 2d 1, certiorari denied 
Mooney v. Smith, 59 S.Ct 61, 306 
U.S. 598, 83 L.Ed. 379. 

Affidavit which was available on new 
trial motion 

Affidavit offered for purpose of 
showing that testimony of witness 
for state In murder prosecution was 
perjured was not available on habeas 
corpus where the affidavit was made 
on motion for new trial in murder 
case and was, therefore, available on 
such motion.—^Elx parte Mooney, su¬ 
pra. 

94. Va.—^Ex parte Marx, 9 S.B. 475, 
86 Va. 40. 

95. N.Y.—^Matter of Meyer, 181 N.Y. 
S. 380, 146 App.Div. 626. 

29 C.J. p 169 note 92. 

88 . Tex—^Ex parte Johnson, 154 S. 

W.2d 854, 142 TexCr. 483. 

General rules governing form and 
sufficiency of affidavits see Affida¬ 
vits SS 12-26. 
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e. Impeaching and Supporting Jurisdiction 

In the case of a court of general Jurisdiction, ordl- 
harll^ evidence outside the record Is inadmissible to de¬ 
feat jurisdiction, although some authorities allow such 
evidence where it does not contradict record recitals. 
Where the court la of Inferior or limited Jurisdiction, 
want of Jurisdiction may be shown by any evidence, al¬ 
though some authorities refuse to consider extrinsic evi¬ 
dence in direct contradiction of record recitals. 

In accordance with the general rules discussed in 
Courts § 96, it is ordinarily presumed on a habeas 
corpus proceeding that a court of general juris¬ 
diction had jurisdiction of one seeking release fol¬ 
lowing his detention under order of such a court, 
and that if jurisdiction was doubtful the court in¬ 
quired into the controlling facts and made an ad¬ 
judication in support of its jurisdiction.^^ The bur¬ 
den rests on petitioner to prove lack of jurisdic¬ 
tion,®^ and in the absence of a proper showing to 
the contrary, jurisdiction will be conclusively pre- 
sumed.1 Where the detention is under the judg¬ 
ment of a court of general jurisdiction, the gener¬ 
ally prevailing rule is that the presumption in sup¬ 
port of jurisdiction is conclusive unless a want of 
jurisdiction appears on the face of the record; this 
presumption, and, a fortiori, express recitals of 
jurisdictional facts, cannot be rebutted by evidence 
dehors the record.® In some jurisdictions, however, 
extrinsic evidence attacking the jurisdiction of the 
court rendering the judgment may be received.® 


Evidence dehors the record has been admitted to 
support jurisdiction in cases where the record did 
not show it affirmatively.^ 

In the federal courts the rule is that the pre¬ 
sumption as to jurisdictional facts about which the 
record is silent may be overcome by evidence of 
facts, not contradicting the record, which show that 
the court was without jurisdiction;® but affirmative 
recitals of jurisdictional facts cannot be contra¬ 
dicted.® In a habeas corpus proceeding an affirma¬ 
tive finding of a jurisdictional fact, such as resi¬ 
dence, made in the proceeding wherein petitioner 
was convicted may not be contradicted by parol tes¬ 
timony adduced in the habeas corpus proceeding,*^ 
but where the record is silent as to a jurisdictional 
fact, the presumption of jurisdiction of a court of 
general jurisdiction may be overcome by evidence 
of facts showing want of such jurisdiction.® 

Courts of inferior jurisdiction. Where the court 
is one of inferior or limited jurisdiction, habeas cor¬ 
pus lies where jurisdiction does not affirmatively 
appear, under principles discussed supra § 16, and 
under the general rules set forth in Courts § 97, 
where the judgment is that of a court of inferior 
‘ jurisdiction, in the technical sense, there is no pre¬ 
sumption in support of jurisdiction, and a want of 
jurisdiction may be shown by any evidence availa¬ 
ble,® except where the record recites jurisdictional 


87. D.C.—^Poaey v. Zlnkham, 47 App. 
D.a 298. 

8 a Mo.—Sisk V. Wilkinson. 265 S. 

W. 536, 305 Mo. 828. 

Pxosiimptioa arlslnff ITtom reteiLtio& 
of JnriBdiotion 

Where court’s right to assume ju¬ 
risdiction depends on facts, if It re¬ 
tains Jurisdiction, it is presumed, 
in collateral proceeding, that court 
Itself incLuired into facts and adjudi¬ 
cated them, which rule applies to ha¬ 
beas corpus also.—Sisk v. Wilkinson, 
supra. 

88 . Cal.—In re Larabee, 21 P.2d 132, 
131 Cal.App. 261—People v. Sher¬ 
man. 16 P.2d 881, 127 Cal.App. 417. 

N.Y.—People ex rel. Drury v. Pad- 
dock. 8 N.T.S.2d 759, 256 App.Div. 
942. 

L Idaho.—Ex parte Blades, 86 P.2d 
737, 59 Idaho 682. 

Ind.—Christian v. Dowd, 87 N.R2d 
933, 219 Ind. 265. 

a Ala.—^Vernon v. State, 200 So. 
660, 240 Ala, 677, certiorari denied 
Vernon v. Wilson, 61 S.Ct. 837, 813 
n.S. 559, 85 D.Ed. 1619. 

Cal.—^Ex parte Selowsky, 208 P. 99, 
189 Cal. 331. 

Fla.—Spencer v. Gk)mez, 154 So, 868 , 
862. 114 Fla. 688 , citing Cozpiis 
Joxls. 

21 C.J. p 170 note 96. 


Zf jnzlBdlotloa. is shown by face of 
record, extrinsic evidence may not be 
allowed to contradict it.—^Ex parte 
Selowsky, supra. 

3. Okl.—Ex parte Parnell. 200 P. 
456, 19 OkLCr. 273. 

29 C.J. p 170 note 96. 

4. Ala.—^Ex parte Adams, 64 So. 601, 
170 Ala. 105. 

Ind.—Clay born v. Tompkins, 40 N.B. 
121, 141 Ind. 19. 

29 C.J. p 171 note 8. ' 

5 . TJ.S.—Marsino v. Hogsett. D.C. 
Mass., 37 F.2d 409. 

29 CJ. p 170 note 97. 

6 L D.C.—Sanders v. Allen, 100 F.2d 
717, 69 App.D,C. 307. 

29 C.J, p 171 note 98. 

7- TJ.S.—Shields v. Shields, D.aMo., 
26 F.Supp. 211. 

8 , xj.s. —Shields v. Shields, supra. 

9 . Cal.—^Ex parte Kearny, 55 Cal. 
212—^Bx parte Wyatt, 300 P. 132, 
114 Cal.App. 657. 

Fla.—Spencer v. Gomez, 154 So. 858, 
862, 114 Fla. 688, citing Corpus 
Juris—^Porter v. State, 56 So. 406, 
62 Fla. 79. 

Ind.—Clayborn v. Tompkins, 40 N.K 
121, 141 Ind. 19. 

Okl.—^Ex parte Parnell, 200 P. 456, 19 
OkLCr. 273. 

29 C.J. p 171 note 99. 
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Justices and munioiinl courts 

“The presumptions favorable . . . 
to the jurisdiction of courts of gen¬ 
eral jurisdiction are not extended oi 
accorded to courts of inferior juris¬ 
diction, to which class justices 
municipal courts belong.”—In re 
Goldsworthy, 184 P. 352, 855, 22 Cal 
App. 354. 

SnfflclexLcy of evidsneo to show juris¬ 
diction. 

(1) Evidence held sufficient to 
show jurisdiction of magistrate so as 
to preclude discharge of prisoner on 
habeas corpua—^In re Williams, 190 
P. 163. 183 Cal. 11. 

(2) One committed to answer 
charge of murder was entitled un¬ 
der evidence to discharge in habeas 
corpus proceeding on gn^^und of want 
of jurisdiction of committing magis¬ 
trate.—Ex parte Davis, 32 P.2d 109 6 r 
138 CaLApp. 618. 

( 8 ) That accused when arrested 
was absent from city in which shoot¬ 
ing occurred several years before? 
was held not evidence of flight which 
would sustain magistrate's jurisdic¬ 
tion to commit him on murder 
charge, where there was no evidence 
that accused knew of charge before 
his arrest—^Ex parte Davis, supra. 
Foots not inconsistent with record 

In a habeas corpus proceeding, the 
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facts, in which event, the rule is that such recitals 
cannot be contradicted by evidence aliunde,^® al¬ 
though in some jurisdictions even such recitals may 
be controverted.^^ In this connection it may be 
noted that one seeking release on habeas corpus has 
the affirmative duty of raising the issue of the mag¬ 
istrate’s jurisdiction to issue the commitment under 
which he is held, and that if no evidence is ad¬ 
duced nor recitals made in a commitment impeach¬ 
ing the magistrate’s jurisdiction to hold accused, 
discharge of the prisoner will be refused.^3 Ambi¬ 
guities in the record of the court of inferior or lim¬ 
ited jurisdiction will be construed in favor of the 
court’s jurisdiction in a habeas corpus proceeding.^^ 

Record evidence. Although it has been broadly 
stated that, as a general rule, the court on habeas 
corpus will not look beyond the judgment to de¬ 
termine jurisdiction, it is also true that in excep¬ 
tional cases the court may look at the whole rec¬ 
ord on the issue of jurisdiction, and that in a 
proper case facts appearing on the face of the rec¬ 
ord may be utilized to show lack of jurisdiction.^s 


A showing that petitioner is detained under a com¬ 
mitment issued on the judgment of a court of com¬ 
petent jurisdiction may be impeached by the record 
of the case for the purpose of showing that the 
court lacked jurisdiction to render the judgment 
and, on the other hand, record evidence tending to 
prove jurisdiction is admissible in a habeas corpus 

proceeding.18 

§ 101. Hearing and Determination 

After the return of the writ the court, without nn- 
reasonable delay, must hear the testimony and argu¬ 
ments unless no substantial Issue of fact as to the le- 
gality of the petitioner's detention Is presented. The 
proceedings, although Judicial, are summary In nature, 
and ordinary trial rules do not govern therein. In some 
jurisdictions an advisory verdict by a jury or by a ref¬ 
eree is permitted. 

Under the common law and statutes in affirmation 
thereof, after the return of the writ the court must 
determine the facts of the case by hearing the tes¬ 
timony and arguments,^® unless no substantial issue 
of fact as to the legality of the petitioner’s deten¬ 
tion is presented.20 The hearing is essentially a 


court has power to Inguire with re¬ 
gard to the Jurisdiction of the in¬ 
ferior court, either with respect to 
the subject matter or to the person, 
even If such inquiry involves an ex¬ 
amination of facts outside of, but not 
inconsistent with, the record.—John¬ 
son V. Zerbst, Ga., 5S S.Ct. 1019, 304 
U.S. 458, 82 L.Bd. 1461, reversing. 
C.C.A., 92 P.2d 748, affirming, D.C., 
Bridwell v. Aderhold, 13 F.Supp. 253, 
certiorari granted Johnson v. Zerbst, 

58 S.Ct 610, 803 U.S. 629, 82 L.Ed. 
1089, set aside, C.C.A., Bridwell v. 
Zerbst, 97 F.2d 992, reversing, D.C., 
Bridwell v. Aderhold, 18 F.Supp. 253 
—^Volgt V. Webb, D.C.Wash., 47 P. 
Supp. 743. 

Testbiff Juxisdlctioii of state court in 
federaa court 

A prisoner convicted in state court 
is entitled, on petition for habeas 
corpus in federal court, to have Ju¬ 
dicial inquiry made Into the very 
truth and substance of causes of his 
detention, although it becomes neces¬ 
sary to look behind record of his con¬ 
viction to test Jurisdiction of state 
court.—Carruthers v. Reed, C.C.A 
Ark., 102 F.2d 933, certiorari denied 

59 S.Ct. 1047, 307 U.S. 643, 33 Li.Ed. 
1523. 

IOl Fla.—Spencer v. Gomez, 154 So. 
85S, 862, 114 Fla. 688, citing Cor. 
pus Jtizis. 

Okl.—Ex parte Walton, 101 P. 1034, 
a Okl.Gr. 437. 

29 C.J. P 171 note 1, 

11. Ind.—Smith v. Clausmeier, 35 N. 

K 904. 136 Ind. 105, 43 Am.S.R. 311. 
N-Y.—^Matter of Divine, 21 How.Pr. 

so. 


Tex.—Ex parte Cain, 217 S.W. 386, 86 
Tex.Cr. 509. 

29 C.J. p 171 note 2. 

12. X.Y.—People ex rel. Mumbulo v. 
Orrasby. 241 N.T.S. 225, 136 Misc. 
637. 

13. Tex.—Ex parte Martin, 45 S.W. 
2d 965, 119 Tex.Cr. 141. 

14. N.T.—^People v. Maschke, 2 N.T. 
Cr. 168. 

15. Cal.—^Ex parte Chaus, 268 P. 422. 
92 Cal.App. 384. 

Exceptional case shown 
Where municipal court judgments, 
affirmed on appeal, merely adjudged 
petitioner’s violations of Wright Act 
on same date, court on habeas cor¬ 
pus could examine record to deter¬ 
mine trial court’s Jurisdiction.—^Ex 
parte Chaus, supra. 

CeztUIed record of proceedings 
Where petitioner for habeas cor¬ 
pus collaterally attacked Judgment, 
pleading an irregularity and want of 
Jurisdiction not shovrn by Judgment 
roll excluding certified record of pro¬ 
ceedings on arraignment and sen¬ 
tence, disclosing insufficiency of at¬ 
tack was error.—People v. Sherman, 
15 P.2d 881. 127 CaLApp. 417. 

Whole record 

On habeas corpus, court looks to 
whole record, including evidence when 
necessary to determine Jurisdiction. 
—Ex parte Friday, 32 P.2d 1117, 138 
Cal.App. 660. 

16b U.S.—Shields v. Shields. D.C.Mo., 
26 F.Supp. 211. 

17. Okl.—In re Knight. Cr., 131 P. 
2d 506. 


18. Cal.—^People v. Sherman, 15 P. 
2d 881. 127 Cal.App. 417. 

19. U.S.—Walker v. Johnston, Cal., 

61 S.Ct. 674, 312 U.S. 276. 85 L.Ed. 
830, reversing, C.C.A., 109 F.2d 

436, certiorari granted 61 S.Ct. 68, 
311 U.S. 635, 85 L.Ed. 404—Schita 
V. King, C.C.A.MO., 133 F.2d 283 
—Coates V. Lawrence, D.C.Ga., 46 
F.Supp. 414, affirmed, C.C.A., 131 F. 
2d 110. 

Colo.—^Ex parte Emerson, 108 P.2d 
866, 107 Colo. 83. 

D.C.—Clawans v. Rives, 104 P.2d 
240, 70 APP.D.C. 107, 122 AL.R. 
1436. 

N.T.—Warren v. Garllpp, 213 N.T.S. 
476, 126 Misc. 103, reversed on 
other grounds 216 N.T.S. 466, 217 
App.Div. 55. 

Utah.—Jensen v. Sevy, 134 P.2d 1081. 
29 C.J. p 171 note 6, p 172 note 7. 
Issues hSld to warrant taking of tes- 
ttmony 

Pla.—State ex rel. Watland v. Hur¬ 
ley, 182 So. 442, 132 Fla. 892. 
Hearing on application for the writ 
see supra $ 82. 

20. N.T.—^U. S. ex rel. Zdunic v, 
Uhl, 46 F.Supp. 688. 

Insufficient return 

If the return is insufficient the per¬ 
son restrained may be released with¬ 
out any further hearing or evidence. 
—Claybom v. Tompkins, 40 N.E. 121, 
141 Ind. 19. 

Discretion to oondnot hearing where 
petition insnindent 
On petition by one convicted of 
crime for writ of habeas corpus on 
ground of his deprivation of coun¬ 
sel by court's appointment of Igno- 
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judicial proceeding,summary in character ,22 al¬ 
though it must be complete,23 and it may be conduct¬ 
ed without the formalities attending ordinary legal 
procedure,24 and without subservience to the ordi¬ 
nary trial rules.26 The judge before whom the 
hearing is held need not conduct the hearing in 
open court.2® 

The court passes on all questions of law,27 and, 
with or without the assistance of the jury, it passes 
on the weight of the testimony and all questions of 
fact.28 A request by the petitioner for an incorrect 


declaration of law or ruling^^ or a request for a 
correct declaration or ruling which is not applica¬ 
ble to the case^o is properly refused. 

Before whom heard, A writ returnable before 
one judge may be heard before another of the same 
court,2i or generally, where the court is composed 
of several judges, before the whole court .22 

The hearing is generally before the court or judge 
without a jury,22 although, under the practice in 
some jurisdictions, there is a discretion to submit 
issues to a jury for an advisory verdict.34 In some 


rant an4 Inexperienced attorneys to 
represent him, it is ordinarily better 
practice for superior court judge to 
disregard QLuestlon of sufficiency of 
allegations of petition as to such 
deprivation and conduct hearing and 
investigation into real truth and mer¬ 
its of charge made, although that 
is matter which should be determined 
by Judge in exercise of his discretion. 
—Wllcoxon V. Aldredge, 16 S.B.2d 
S73, 192 6a. 634. 

21. U.S.—Wong Sun v. U. S.. C.CA. 
Ohio. 293 F. 273, affirming. D.C.. 
Wong Sun v, Fluckey, 283 F. 989, 
certiorari granted Wong Doo v. U. 
S., 44 S.Ct. 331, 264 U.S. 677, 68 
Ij.Ed. 858, and affirmed 44 S.Ct 
524, 266 U.S. 239, 68 L.Ed. 999. 

22. U.S.—Copeland v. Archer, C.C.A- 
Wash., 50 F.2d 836—U. S. ex rel. 
Ng Wing V. Brough, C.C.A.N.T., 
16 F.2d 377. 

Conn.—^Ferrle v. Trentlnl, 149 A. 664, 
111 Conn. 246. 

La.—State ex rel. Fazzio v. Triolo, 
101 So. 211. 156 La. 824. 

Tenn.—State ex rel. Daugherty v. 

Rose. 71 S.W.2d 686, 167 Tenn. 489. 
29 C.J. p 171 note 6, p 172 note 7. 

23. N’.Y.—People ex rel. Pahl v. Pol¬ 
lack, 22 N.T.S.2d 413, 174 Misc. 981, 
cause remanded People ex rel. Pahl 
V. Hagerty, 26 N.Y.S.2d 568, 261 
App.Div. 1049. 

Denial of constitutional light 

Where the petitioner asserts that 
he has been denied his constitution¬ 
al right to the assistance of coun¬ 
sel, the record must be scrupulously 
reviewed to determine the truth of 
the matter.—^Bx parte Kramer, Nev., 
122 P.2d 862, appeal dismissed Kra¬ 
mer V. Sheehy, 62 S.Ct 1283. 316 U. 
S. 646, 86 L:Bd. 1730. 

2^ Tenn.—State ex reL Daugherty 
V. Rose, 71 S.W.2d 685, 167 Tenn. 
489. 

26. Or.— 'Bx. parte Davenport, 236 P. 
768, 114 Or. 660. 

Tex.—^Bx parte Ponzl, 290 S.W. 170. 
106 Tex.Cr. 68. 

Bxolusion of parUes during testimony 
of child 

In habeas corpus proceeding for 
minor child's custody, trial Judge 


may, in his discretion, exclude par¬ 
ties from courtroom while child Is 
testifying, but is not required to do 
so as matter of law.—Brooks v. 
Thomas, 19 S.E.2d 497, 193 Ga. 696. 
Refusal to permit attorney to confer 
with witness 

In habeas corpus proceeding by ac¬ 
cused for release of a material wit¬ 
ness, refusal to allow accused's at¬ 
torney to confer with the witness at 
the hearing was held not error, un¬ 
der the particular circumstances of 
the case.—^Lowe v. Taylor, 180 S.R 
223, 180 Ga. 654, followed in 180 S.E. 
226, 180 Ga. 660. 

26. Ky.—^Proffer v. Stewart, 82 S.W. 
2d 468. 259 Ky. 445. 

Mich.—cioodchlld v. Foster, 17 N.W. 
74, 51 Mich. 699. 

27. Utah.—Jensen v. Sevy, 134 P.2d 
1081. 

28. U.S.—George v. U. S., 68 P.2d 
513, certiorari denied 54 S.Ct 713, 
292 U.S. 634, 78 L.Bd. 1487. 

Miss.—Gofer v. Henderson, 131 So. 
421, 160 Mies. 63. 

Tex.—^Tunnell v. Reeves, Com.App., 
36 S.W.2d 707, reversing Reeves 
v. Tunnell, Civ.App., 21 S.W.2d 365 
—^Fasel V. Gunning, Civ.App., 249 
S.W. 876. 

Utah.—Jensen v. Sevy, 134 P.2d 1081. 
Question of service of process or no¬ 
tice 

In habeas corpus proceeding to en¬ 
force foreign state court’s Judgment 
changing custody of divorced par¬ 
ents* minor children from mother to 
father, question of service of process 
or notice, conferring jurisdiction on 
foreign court, was one of fact for 
trial court’s determination.—^Fraley 
V. Martin, Tex.Clv.App., 168 S.W.2d 
636. 

Demurrer to evidence raising fact is¬ 
sue 

In habeas corpus proceeding in¬ 
volving children’s custody, sustaining 
demurrer to evidence was held error 
where evidence raised fact issue as 
to whether it was to best Interest 
of children to remain In divorced 
mother’s custody.—^Wilson v. Wilson, 
Tex.Civ.App.. 88 S.W.2d 1086. 
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Contention at variance with former 
argument 

A contention by the petitioner that 
he did not know of certain witness¬ 
es is not entitled to consideration 
where in the trial of the case his 
counsel had argrued to the Jury that 
failure of the government to call 
the witnesses showed that their tes¬ 
timony would be unfavorable to the 
government.—Curtis v. Rives, 123 F. 
2d 936, 75 U.S.App.D.C. 66, affirming. 
D.C.D.C., In re Curtis, 36 F.Supp. 
408. 

29. Mass.—^In re Baker, 39 N.B.2d 
762, 310 Mass. 724, certiorari denied 
Baker v. Delay, 62 S.Ct. 1297, 316 

U. S. 699, 86 L.Ed. 1768—In re Har¬ 
ris, 34 N.E.2d 504, 309 Mass. 180, 
135 A.L.R. 969—Ex parte Wallace. 
163 N.E. 870, 266 Mass. 101. 

30. Masa—In re Baker, 39 H.E.2d 
762, 310 Mass. 724, certiorari de¬ 
nied Baker v. Delay. 62 S-Ct. 1297, 
316 U.S. 699, 86 L.Ed. 1768—In re 
Harris, 34 N.E.2d 504, 309 Mass. 
180, 135 A.L 1 .R. 969—^Bx parte Wal¬ 
lace, 163 N.E. 870, 265 Mass. 101. 

31. D.C.—^Blagiach v. Tope, 76 P.2d 
995. 64 APP.D.C. 225. 

29 C.J. p 173 note 14. 

32. U.S.—^Ex parte Clarke, 25 L.Ed. 
715, 100 U.S. 399. 

29 C.J. p 173 note 15. 

33. Tenn.—State ex reL Daugherty 

V. Rose, 71 S.W.2d 685, 167 Tenn. 
489. 

29 aJ. p 172 note 11. 

34b Tex.—Duckworth v, Thompson, 
Com.App.. 37 S.W.2d 731, affirming, 
Clv«A.pp., 22 S.W.2d 528—Joseph v. 
Puryear, Civ.App., 273 S.W. 974. 

29 C.J. p 172 note 12. 

Question, of sanity of oommittea in- 
sane person. 

The court has discretion to Im¬ 
panel a Jury for an advisory verdict 
on the question of the sanity of a 
committed insane person.—People v. 
Hendrick, 109 N.E. 486, 215 N.Y 339. 
affirming 153 N.Y.S. 188, 168 App.Div. 
563—^Benson v. Burdick, 213 N.Y.S. 
220, 215 App.Div. 163—^People ex reL 
Klesltz V. Mills, 37 N.Y.S.2d 185, 179 
Misc. 58—^People ex reL Flannery v. 
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jurisdictions the court may order a reference when 
disputed questions of fact exist,35 but a reference 
to ascertain the facts cannot be demanded as a mat¬ 
ter of right,36 and the findings of a referee are only 
advisory and in no sense binding on the court.37 
Under the federal statute, U.S.Rev.St. § 761, 28 
U.S.C.A. § 461, the judge must hear and appraise 
.he testimony himself,33 and he cannot refer the 
cause to a commissioner®3 or permit a trial of the 
facts by a jury.46 When a writ of habeas corpus 
issued by the state supreme court is made return¬ 
able before a judge of a lower court, unless oth¬ 
erwise ordered, it is before the latter court for de¬ 
termination on the merits and not as a referee of 
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the supreme court.^^ 

Time for hearing; continuance. Although reason¬ 
able delay may be permitted to attain the ends of 
justice,42 the hearing after the return of the writ 
should be prompt,^® and it need not^^ and should 
not^S be postponed until the regular term of court. 
The requirement that the court shall proceed in a 
summary way necessitates a hearing without unrea¬ 
sonable and unnecessary delay,^3 but the court has 
some discretion as to the time of the hearing.^^ 
federal statute, U.S.Rev.St. § 759, 28 U.S.C.A. § 
459, requiring that a day be set for the hearing not 
more than five days after the return of the writ does 
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Worthingr, SI N.T.S.2d 79, 177 Mlsc. 
545. 

a'Ot 1113101317 09, OOlUt 

The verdict of a Jury in habeas 
corpus proceedings is not binding on 
the court and may be disregarded. 
N.Y.—^People v. Hendrick, 100 N.E. 
486, 215 N.T. 339, affirming 153 
N.Y.S. 188, 168 APP.D1V. 553—Peo¬ 
ple ex rel. Flannery v. Worthing, 
31 N.T.S.2d 79, 177 Mlsc. 645. 

Tex.—^Duckworth v. Thompson, Com. 
App.. 37 S.W.2d 731, affirming, Civ. 
App., 22 S.W.2d 528—Turk v, Mc- 
Lure, Civ.App., 63 S.W.2d 1049, er¬ 
ror dismissed-^oseph v, Puryear, 
Clv.App., 273 S.W. 974. 

35. CaL—^Bx parte Mooney, 73 P.2d 
554, 10 Cal.2d 1, certiorari denied 
Mooney v. Smith, 59 S.Ct. 61. 305 
U.S. 598. 83 Ii.Ed. 379. 

Befaree not appointed by court 
One who has not been appointed 
referee by the court has no author¬ 
ity to act as such although he lias 
been requested to act as referee by 
the one whom the court has appoint¬ 
ed.—^Ex parte Flannery, 274 P. 396, 
96 Cal.App. 510. 

Befeimioa to unofflclal sreferee 

In habeas corpus proceeding be¬ 
tween parents involving custody of 
their minor son. referring case not 
to an official referee, having wide 
Judicial experience, but to an unoffi¬ 
cial referee solely at the option of 
ode of the litigants who signified her 
willingrness to bear cost of reference 
regardless of outcome, was held not 
to be a practice to be favored.— 
People ex rel. Glendenlng v, Glenden- 
!ng, 19 N.Y.S.2d 693, 259 App.Dlv. 
384, affirmed 29 N.E.2d 926, 284 N.Y. 
598. 

36. S.a—Ex parte Cannon, 55 S.EL 
325. 75 S.C. 214. 

29 C.J. p 173 note 18. 

37- Utah.—Cooke v. Cooke, 248 P. 

83, 67 Utah 371. 

Beport of special oozaxatssioiLer 
The report of special commission¬ 
er 09 facts and law in original ha¬ 


beas corpus proceeding is not bind¬ 
ing on court of appeals, but court 
has duty of examining record and 
making other findings and conclu¬ 
sions if facts and law so require.— 
Fernbaugh v. Clark, Mo.App., 163 
S.W.2d 999. 

33. U.S.—^Holiday v. Johnston, Cal., 
61 S.Ct. 1015, 813 U.S. 342, 550, 
85 L.Ed. 1392. 

Duty to exaanlne facts 

A Judge to whom a petition for ha¬ 
beas corpus is addressed should be 
alert to examine the facts for him¬ 
self when, if true as alleged, they 
make the trial absolutely void.— 
Johnson v. Zerbst, Ga., 58 S.Ct. 1019, 
304 U.S. 458. 82 Ii.Ed. 1461, revers¬ 
ing, C.C.A.. 92 F.2d 748, affirming, D. 

C. , Bridwell v. Aderhold, 13 P.Supp. 
253, certiorari granted Johnson v. 
Zerbst, 58 S.Ct. 610, 303 U.S. 629. 82 
L.Ed. 1089, set aside, C.C.A., Brid¬ 
well V. Zerbst, 97 F.2d 992, reversing, 

D. C., Bridwell v. Aderhold, 13 F.Supp. 
253. 

39. U.S.—Holiday v. Johnston, Cal., 
61 S.Ct. 1015, 313 U.S. 842, 650. 85 
Ii.Ed. 1392. 

Paotors not JnsId^riiLg practloa 

(1) The practice of referring the 
cause to a commissioner is not Jus¬ 
tified by the fact that it is a con¬ 
venient one, that the practice was 
followed in certain deportation cas¬ 
es reviewed by the supreme court 
without any point being made of the 
procedure followed, or by the prac¬ 
tice of referring equity causes to 
masters.—Holiday v, Johnston, supra. 

(2) Where the statute prescribing 
procedure to he followed on applica¬ 
tion for writ of habeas corpus ex¬ 
pressly required Judge to determine 
facts of the case, the Ped.Rules of 
Civ.Proc., rules 63, 81 (a) (2), 28 U. 
S.C.A. folL § 723c, containing pro¬ 
vision that the rules should not ap¬ 
ply otherwise than on appeal In ha¬ 
beas corpus cases except to the ex¬ 
tent that practice in such proceed¬ 
ings is not set forth in statutes of 
the United States would not be con¬ 
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strued as sanctioning the reference 
of a habeas corpus cause to a mas¬ 
ter.—^Holiday v. Johnston, supra. 

40. U.S.—O’Keith v. Johnston. C.C. 
ACal., 129 P.2d 889, certiorari de¬ 
nied 63 S.Ct. 161, 817 U.S. 680, 87 

L.Ed. -, rehearing denied 63 S. 

Ct 256, 817 U.S. 711, 87 L.Ed. - 

41. Utah.—^Bagley v. Young, 134 P. 
2d 1098. 

42. La.—State ex rel. Fazzio v. Tri- 
olo, 101 So. 211, 156 La. 824. 

29 C.J. p 172 note 8. 

43. Cal.—^Ex parte Getzoff, 286 P. 
1044, 104 Cal.App. 261—^Ex parte 
Berman. 286 P. 1043, 104 CaLApp. 
259. 

Tex.—Lucas v. Parish, 67 S.W.2d 234, 
123 Tex. 46. 

29 C.J. p 171 note 4. 

Mandamus to compel Judge to hear 
and determine case see the C.J.S. 
title Mandamus S 114, also 38 C.J. 
p 653 note 48. 

44 Mich.—Goodchild v. Poster, 17 
N.W. 74, 61 Mich. 599. 

29 C.J. p 173 note 17. 

45. Tex.—^Lucas v. Parish, 67 S.W. 
2d 284, 123 Tex. 46. 

Effect of plea of privilege imder stat¬ 
ute 

Habeas corpus proceedings com¬ 
menced during vacation could not he 
delayed by plea of privilege under 
statute permitting controverting af¬ 
fidavit to be filed five days after ap¬ 
pearance day of next term, and court 
should have disposed of matter at 
onca—^Lucas v. Parish, supra. 

46. Conn.—^Hogewonlng v, Hogewon- 
Ing, 167 A, 813, 117 Conn. 264. 

N.Y.—^People V. Hendrick; 109 N.E. 

486. 216 N.Y. 839. 

Speedy detezmlnatioa 

Statute providing that, on return 
of writ of habeas corpus, issue shall 
be tried in ‘‘summary way** means 
that trial shall proceed to speedy de¬ 
termination.—State ex rel. Daugherty 
v. Bose, 71 S,W.2d 685, 167 Tenn. 489. 
N.Y.—^People v. Hendrick, 109 
N.E. 486, 216 N.Y. 889. 
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not require the hearing to be concluded within any 
given time,^® and it does not preclude the court 
from receiving evidence more than five days after 
the return of the writes 

A continuance or adjournment for a reasonable 
time may be granted^o or refused^i by the court in 
the exercise of a sound discretion. An application 
for continuance in order to afford the petitioner 
an opportunity to procure other testimony must set 
out the facts which show the materiality of the tes¬ 
timony® ^ and must show that petitioner has exer¬ 
cised due diligence to procure the testimony.®® The 
fact that lunacy proceedings have been instituted 
against an alleged fugitive from justice involved in 
extradition proceedings is no ground for continu¬ 
ance of habeas corpus proceedings instituted on be¬ 
half of such fugitive.®^ 

Appearance by counseL The person who has cus¬ 
tody of the petitioner may appear by private coun¬ 
sel,®® but appearance for tiie committing magis¬ 
trate should not be allowed.®® 


Enforcement of attendance of witnesses. As in 
other cases, the attendance of witnesses may be en¬ 
forced by subpoena.®*^ 

Right to open and close. The state has been held 
to have the right to open and conclude the argument 
in habeas corpus proceedings.®® 

Reception of evidence. The parties are entitled.to 
testify®® or to introduce appropriate evidence,®® and 
to cross-examine witnesses,although they may 
waive the right to offer evidence and permit a de¬ 
termination to be made on the facts stated in the 
return and answer.®® A petitioner cannot, without 
leave, raise a new issue of fact after all the evi¬ 
dence has been heard,®® but the court may properly 
permit other evidence to be introduced after the 
close of evidence.®^ The state or its officer is not 
required to introduce the evidence which supports 
the petitioner’s conviction,®® since, as stated supra 
§ 29, the sufficiency of the evidence cannot be re¬ 
tried on habeas corpus. '\^Tiere an attorney in his 
brief refers to particular evidence the court will as- 


■48. U.S.—O’Keith V. Johnston, C.C 
A.Cal., 129 F.2d 889, certiorari de¬ 
nied 63 S.Ct. 161. 317 U.S. 680, 87 

L.Ed. -rehearing denied 63 S. 

Ct 256. 817 U.S. 711. 87 L.Ed.- 

49- U.S.—O’Keith v, Johnston, su¬ 
pra. 

90. 111.—^People ex rel. Sansone v. 
O’Brien. 83 N.E.2d 219. 376 111. 
168. 

29 C.J. p 172 note 9. 

SnspeiLBloxi for oorreotloiL of mlmiteB 
Suspension of the hearings to per¬ 
mit the minutes of the court In 
‘W‘hich petitioner was sentenced to be 
corrected to conform to the facts 
has been held not to be error.—^Bllis 
V. Clarke. 160 S.B. 780. 173 Ga. 618. 
Ck>n.tiiLUAnce for lavestlgatloii. of al¬ 
leged tampering with witnesses 
In habeas corpus proceeding by 
alleged fugitive from justice, where 
rumors had come to the court of ef¬ 
fort being made to sway testimony 
of witnesses, court properly contin¬ 
ued cause to permit investigation of 
the alleged tampering with witness¬ 
es.—^People ex reL Sansone v. O’Brien, 
33 N.E.2d 219. 876 Ill. 168. 

91. IlL—People v. Schaedel. 250 HI. 
App. 409. affirmed 173 N.E. 172, 
840 Ill. 560. 

Iowa.—Bicknell v. Farley, 5 N.W.2d 
831. 

29 C.J. p 172 note 9. 

Continiianoe to procure proof of In** 
nooence 

In habeas corpus proceeding, ac¬ 
cused who was arrested on execu¬ 
tive warrant issued by governor aft¬ 
er reQuisltion made on him by gov¬ 
ernor of sister state demanding ex¬ 
tradition of accused was held not 


entitled to continuance so as to en¬ 
title him to show that he committed 
no crime against laws of demanding 
state.—^Ex parte Mayer, 97 S.W.Sd 
217, 131 TexCr. 289. 

Failure to prepare for heaxiug 
A person ordered restrained hy 
city health officer because she was 
believed to be a menace to the pub¬ 
lic health hy virtue of being a pros¬ 
titute afflicted with syphilis could not 
question action of trial judge in de¬ 
clining to postpone hearing in order 
that she might prepare to show that 
she was not at the time suffering 
from syphilis, where record showed 
that relator knew why she was being 
restrained and should have been pre¬ 
pared for the hearing at the time she 
applied for the writ of habeas cor¬ 
pus.—^Ex parte Gilbert. 135 S.W.2d 
718. 138 Tex,Cr. 269. 

Belief as to illegality of wairant 
A prisoner who had been arrested 
on an executive warrant for extradi¬ 
tion to Florida was not entitled to 
a postponement of habeas corpus 
proceeding until he could obtain from 
secretary of state of Texas certified 
copies of all documents on which 
executive warrant was Issued, where 
sole ground was prisoner’s belief that 
executive warrant was not Issued on 
sufficient legal authority.—^Ex parte 
Sloan, 106 S.W.2d 271. 132 TexCr. 
578. 

88. ni.—^People ex rel. Mack v. Mey- 
ering, 189 N.E. 494, 355 lU. 456. 
Tex—^Ex parte Brady, 132 S.W.2d 
592, 137 TexCr. 609—^Ex parte 

Mayer, 97 S.W.2d 217, 131 Tex.Cr. 
239—^Ex parte Haynes. 267 S.W. 
490, 98 TexCr. 609. 
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53. Cal.—^Ex parte Marmaduke, 299 
P. 835. 114 Cal.App. 278. 

Tex—^Ex parte Brady, 132 S.W.2d 
592. 137 Tex.Cr. 609—^Ex parte 

Mayer, 97 S.W.2d 217, 131 Tex.Cr. 
239. 

54. Ohio.—State ex rel. Davey v. 
Owen, 12 N.B.2d 144, 133 Ohio St. 
96. 114 A.L.R. 686. 

55. Wis.—State v. Huegin, 85 N.W. 
1046, 110 Wis. 189, 62 L..R.A. 700. 

29 C.J. p 173 note 22. 

56. N.T.—^In re Wakker, 3 Barb. 
162. 

97. Fla.—^Ex parte Nathan, 50 So. 
38. 

29 C.J. p 169 note 66. 

58. Ala.—-Wray v. State, 41 So. 878, 
147 Ala. 162. 

56. Mo.—^Bx parte Fowler, 276 S.W. 
529, 310 Mo. 339. 

N.Y.—People v. Buffet, 78 N.T.S. 175, 
75 App.Div. 365. 

eOL Ala.—State v. Gilbert, 102 So. 

155. 20 Ala.App. 357. 

29 C.J. p 173 note 19. 

61. Fla.—^Ex parte Nathan. 50 So. 
38. 

Applicability to habeas corpus pro¬ 
ceedings of constitutional right to 
confront witnesses see Criminal 
Law § 999. 

62. N.T.—^People v. Stinson, 48 N.T. 
S. 311, 13 App.Dlv. 111. 

29 C.J. p 173 note 21. 

63. Mo.—^Ex parte Body, 162 S.W. 
2d 657. 348 Mo. 1. 

64i Tex—Ex parte Ponzi. 290 S.W. 
170, 106 TexCr. 58. 

65. Kan,—Kessinger v. Amrine, 117 
P.2d 566. X54 Kan. 207. 
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sume that he has waived his objection to its admis¬ 
sibility-.®® Where one seeking habeas corpus does 
not offer evidence at the hearing in support of a 
particular point relied on, such point is accordingly 
abandoned.®^ 

Objections to evidence should be specific and not 
too broad.®® 

Findings. The court properly finds against pe¬ 
titioner’s contention when die evidence offered in 
its support is weak or unsubstantial.®® A statute 
providing that the court shall, at the request of ei¬ 
ther party, make a special finding of the facts, and 
state the conclusions of law thereon, has been held 
not to apply to habeas corpus proceedings.^® Fail¬ 
ure of the court to make any findings on the evi¬ 
dence supporting charges against aliens in deporta¬ 
tion proceedings is equivalent to a finding against 
aliens who had the burden of proof.^i The errone¬ 
ous designation as a conclusion of law that which is 
in fact a finding of an ultimate fact does not change 
its effect.^® 

Remand for complete record. Where the record 
presented to the court in habeas corpus proceedings 


involving an alien’s right to admission is incom¬ 
plete, it is proper for the court to remand the mat¬ 
ter to the immigration officers for their further ac¬ 
tion.^® 

§ 102. Disposition of Person 

a. In general 

b. Insane or feeble-minded persons 

c. Aliens held for deportation or exclu¬ 

sion 

a. In General 

The court or Judge must make such disposition of 
the prisoner as law and justice require at the time of 
the hearing, and will hold or remand the prisoner te 
the proper custody, discharge him, or admit him to 
ball, as warranted by the particular circumstances of 
the case. 

On the hearing and determination of habeas cor¬ 
pus proceedings, the court or judge must make such 
disposition of the prisoner as law and justice re- 
quire*^^ at the time of the hearing.^® If no valid 
grounds for detention are shown to exist the pris¬ 
oner should be absolutely discharged from custo¬ 
dy,^® but if sufficient justification for detention is 


GG. N.J.—Ex parte Kelly. 198 A. 203, 
123 N.J.Ea- 489. affirmed McReil v. 
Kelly, 1 A.2d 926, 124 K.J.Eq. 350. 
67. U.S.—^Elliott V. Commonwealth 
of Kentucky, D.C.Ky., 45 F.Supp. 
902. 

G8. Ga.—^Robertson v. Heath, 64 S.E. 

73. 132 Ga. 310. 

29 C.J. p 169 note 67. 

G9L Kan.—^Merideth v. Amrine, 122 
P.2d 759, 155 Kan. 7, certiorari 
denied 62 S.Ct. 1047, 316 U.S. 670, 
86 Li.Ed. 1745, rehearlnsr denied 
62 S.Ct. 1275, 316 U.S. 711, 86 KEd. 
1777. 

Mass.—^In re Baker, 39 N.R2d 762, 
310 Mass. 724, certiorari denied 
Baker v. Belay, 62 S.Ct 1297, 316 
U.S. 699, 86 L..Ed. 1768. 

7a Ind.—Roney v. Rodgers, 130 N- 
R 403, 190 Znd. 368. 

29 C.J. p 173 note 26. 

71- U.S.—^Reynolds v. U. S. ex reL 
Koleff, aC.A.Ind., 70 F.2d 39, cer¬ 
tiorari denied U. S. ex reL Koleff v. 
Reynolds, 55 S.Ct. 105, two cases. 
293 U.S. 590, 79 KEd. 685. 

79L U.S.—O'Keith V. Johnston, G.C. 
A.CaL, 129 F.2d 889, certiorari de¬ 
nied 63 S.CL 161, 317 U.S. 680, 87 

KEd.-rehearing denied 63 S.Ct. 

256, 317 U.a 711, 87 L,Bd, - 

73. U.S.—Wong Hal Sing v. Nagla 
CaA.Cal., 47 F.2d 1021. 

74. U.S.—Johnson v. Zerbst, Ga., 58 
S.Ct. 1019. 304 U.S. 458, 82 REd. 
1461, reversing, G.C.A., 92 F.2d 748, 
affirming, B.GL, Bridwell y. Ader- 
hold, 13 F.Supp. 253, certiorari 


granted Johnson v. Zerbst, 68 S.Ct. 
610, 303 U.S. 629, 82 REd. 1089. 
set aside, C.C..^, Bridwell v. 
Zerbst, 97 P.2d 992, reversing, D. 
C., Bridwell v. Aderhold, 13 F. 
Supp. 253—^Hlll V. Sanford, C.C.A. 
Ga. 131 F.2d 417—Aderhold v. O’¬ 
Neill. C.C.A.Ga, 66 F.2d 86—Pel¬ 
legrino V. Aderhold, D.C.Ga., 64 F. 
2d 939. affirmed, C.C.A., 55 F.2d 
1074, certiorari denied 52 S.Ct. 647, 
286 U.S. 666, 76 REd. 1298—Cope¬ 
land V. Archer, C.C.A.WaBh., 50 F. 
2d 836—^Menefee v. Aderhold, D.C. 
Ga, 5 F.Supp. 102, reversed on 
other grounds, C.C.A., Aderhold v. 
Menefee, 67 F.2d 846—^Ex parte 
Stewart, D.CCaL, 47 F.Supp. 415. 
Colo.—^Ex parte Emerson, 108 P.2d 
866, 107 Colo. 83. 

29 C.J. p 171 note 6, p 173 note 27. 
Sabmlssion of whole questioiL by pe¬ 
titioner 

Where prisoner seeks habeas cor¬ 
pus, he submits to court the whole 
question of his right to discharge or 
his liability to a recommitment. 

U.S.—^U. S. ex reL Humphries v. 

Hunt, D.aN.T., 16 F.Supp. 608. 

N.T.—People ex reL Peraino v. Wil¬ 
son, 30 N.T.S.2d 926, 263 App.Blv. 
762—^People ex reL Humphries v. 
Hunt, 295 N.T.S. 679, 261 App.Dlv. 
67. 

IMsGratloiL as to mode and time of 
dlsposltloiL 

The requirement that the court 
hear the case summarily and dispose 
of the party as law and Justice re¬ 
quire does not deprive the court of 
discretion as to mode and time in 
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which it will dispose of party in ha¬ 
beas corpus proceedings.—Louie 
Yung V. Coleman, D.C.Idaho, 5 F. 
Supp. 702. 

75. Ga.—^Lowe v. Taylor, 180 S.R 
223, 180 Ga. 664, followed in 180 
S.E. 226, 180 Ga. 660. 

76. ,Ala.—^Thomas v. State, 161 So.. 
473, 25 Ala.App. 576. 

Cal.—Ex parte Loros, 120 P.2d 69, 
48 CaLApp.2d 680. 

Fla.—State ex rel. Libtz v. Coleman, 

5 So.2d 60, 149 Fla. 28—State ex. 
rel. Price v. Stone, 175 So. 229, 128 
Fla. 637—^McLeod v. Chase, 116 So. 
858, 95 Fla. 736a—^Bx parte Gar-- 
vey, 94 So. 381, 84 Fla. 683. 

Ill.—^People ex rel. Cassidy v. Fisher,. 

22 N.R2d 937. 372 Ill. 146. 

N.T.—^People ex rel. Meyer v. War-- 
den of Nassau County Jail, 199 N. 
B. 647, 269 N.Y, 426, reversing 281 
N.T.S. 86. 245 App.Div. 828. 

Ohio.—^Ex parte Steinmetz, 172 N.R 
623, 35 Ohio App. 491. 

Or.—^Ex parte Davis, 247 P. 809, 118 
Or. 693. 

Tenn.—^L 3 nich v. State ex rel. Kille- 
hrew, 166 S.W.2d 397. 

Tex—Ex parte Ferguson, 132 S.W.2d 
408, 137 TexCr. 494, followed in Ex 
parte Patterson, 132 S.W.2d 411, 
137 TexCr. 604, Ex parte Williams, 
132 S.W.2d 411, 137 TexCr. 614, Ex. 
parte Yates, 132 S.W.2d 412, 137 
TexCr. 615. and Ex parte Sud-- 
derth. 132 S.W.2d 412, 137 TexCr. 
606. 

Utah.—^Frankey v. Patten, 284 P. 318, 
320, 75 Utah 231, quoting Cozpns: 

JUZlG, 
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present the court must refuse to discharge the pris¬ 
oner and it should remand him to the custody of the 
person entitled theretoJ"^ Under proper circum¬ 


stances the court may make the release of the pe¬ 
titioner dependent on his fulfillment of certain con¬ 
ditions imposed by the courts* When the ground 


Wia.—^DrewnlcLk v. State ex rel. Jac- 
Quest, 1 N.W.2d 899, 239 Wis. 475. 
29 C.J. p 174 note 31. 

Persons In custody as fugitives Ifom 
Justice 

Pla.—^Young v. Stoutamire, 176 So. 
759, 129 Fla. 805—State ex rel. 
Delaney v. Baker, 127 So. 560, 99 
Fla. 1219—State v. Chase, 107 So. 
541, 91 Fla. 413. 

Ill.—People ex reL Gransler v, Meyer- 
ing, 185 N.R 628. 352 IlL 314. 

Mo.—State ex rel. Gaines v. West- 
hues, 2 S.W.2d 612, 318 Mo. 928. 
N.C.—In re Veasey, 146 S.E. 599, 196 
N.C. 662. 

Okl.—^Bx parte Johnson, 27 P.2d 171, 
55 Okl.Cr. 154. 

Tenn.—State ex rel. Lea v. Brown, 64 
S.W.2d 841, 166 Tenn. 669, 91 A.L. 
H. 1246, certiorari denied State of 
Tennessee ex rel. Lea v. Brown, 54 
S.Ct. 717, 292 U.S. 638, 78 L.Ed. 
1491. 

Personji in ciurtody for contempt of 
court 

Fla.—Ex parte Eoona, 4 So.2d 852, 
148 Fla. 625—Stokes v. Scott, 189 
So. 272, 138 Fla. 235—Ex parte 
Bostick, 136 So. 669, 102 Fla. 995. 
N.Y.—^People ex reL Sarlay v. Pope, 
246 N.Y.S. 414, 230 App.Div. 649, 
followed in Zabadal v. Sarlay, 246 
N.Y.S. 417, 230 App.Div, 649. 

W.Va.—Sutherland v. Workman, 195 
S.E. 866, 119 W.Va. 683. 

Persons in custody under Judgment 
of oourt-niartlal 

Hj.S.—U. S. V. Daniels, C1C.A.N,Y., 
279 F. 844, reversing, D.C., Ex 
parte Harris, 268 F. 911. 

Pallure to make return 

(1) Where the person having cus¬ 
tody of the petitioner fails to file an 
answer or return and no legal cause 
for restraint appears, the petitioner 
will be discharged from custody.— 
Ex parte Brewer, 42 P.2d 123, 171 
Okl. 113—^Kimbell v. Kimbell, 32 P. 
2d 718, 168 Okl. 232—^Ex parte Hawk¬ 
ins, 106 P.2d 1112, 70 OkLCr. 426— 
Ex parte Bums, 83 P.2d 610, 66 OkL 
Cr. 162—Ex parte Pruitt, 238 P. 501, 
31 Okl.Cr. 294—^Ex parte Self, 233 P. 
783, 29 Okl.Cr. 845. 

(2) But if the record shows a le¬ 
gal ground for detention the peti¬ 
tioner will not be discharged al¬ 
though no answer or return has been 
filed.—Ex parte Plnkus, 25 S.W.2d 
334, 114 Tex.Cr. 826. 

Paxolee detained under void sentence 
Accused, having been paroled, un¬ 
der only part of the sentence which 
court had Jurisdiction to impose and 
being detained under void sentence, 
was entitled to be released.—^People 
ex rel. Thomewell v. Heacox, 247 N. 
Y.S. 464. 231 App.Div. 617. 


77- Ala.—State v. Wiggins. 128 So. 
691, 23 Ala.App. 627, certiorari de¬ 
nied 128 So. 592, 221 Ala. 304. 

Arlz.—In re Douglas, 95 P.2d 560, 
54 Ariz. 332. 

Cal.—^Ex parte Wignal, 224 P. 462, 
193 Cal. 387—In re Sheffield. 63 
P.2d 829, 18 Cal.App.2d 177—Ex 
parte Tantlinger, 47 P.2d 301, 8 
Cal.App.2d 157—^Ex parte Quitman, 

2 P.2d 41, 116 CaLApp. 69—Ex 
parte Cox, 227 P. 952, 67 Cal.App. 
609. 

Fla.—State ex rel. Price v. Stone. 
175 So. 229, 128 Fla, 637—Brown 
V. Watson, 156 So. 327, 116 Fla. 56 
—^Lewis V. Booth, 149 So. 479, 111 
Fla. 296. 

Ga.—Coates v. Lawrence, 18 S.E.2d 
685. 193 Ga. 879—^Kinman v. Clark, 

195 S.E. 166, 185 Ga. 328—Hames 
V. Sturdivant, 182 S.E. 600, 181 Ga. 
472—Jones v. Hicks, 159 S.R 233, 
172 Ga. 907—^Brown v. Clarke, 158 
S.H. 8, 172 Ga. 524—Watters v. 
Betts, 166 S.E. 671. 171 Ga. 826— 
Hannah v. Lowry, 139 S.R 798, 165 
Ga. 103—^Troup v. Carter, 114 S.R 
577, 154 Ga. 481. 

Idaho.—In re Bates, 125 P.2d 1017, 

IlL—^People ex rel. Cassidy v. Fisher, 
22 N.R2d 987, 372 Ill. 146—People 
V. Meyering, 181 N.R 620, 349 Ill. 
198. 

Mo.—^Ex parte Bass, 40 S.W.2d 467, i 
328 Mo. 195—^Dusenberg v. Ru¬ 
dolph, 30 S.W.2d 94, 325 Mo. 881. 
Nev.—^Ex parte Ohl, 92 P.2d 976, 59 
Nev. 309, rehearing denied 96 P.2d 
994, 59 Nev. 309. 

N.Y.—^People ex rel. Griffin v. Hunt, 

196 N.R 598, 267 N.Y. 697, modify¬ 
ing 276 N.Y.S. 1016, 242 App.Div. 
903, affirming 270 N.Y.S. 248, 160 
Misc. 163—^People ex rel. Friedman 
V. Kaiser, 246 N.Y.S. 914, 231 App. 
Div. 786, reversing 236 N.Y.S. 432, 
134 Misc. 786. 

N.a—In re Mitchell, 172 S.R 860, 
205 N.a 788. 

Fa.—Commonwealth v. Cain, 28 Del. 
Co. 390. 

Tex.—Ex parte Berry, 188 S.W.2d 
813, 189 Tex.Cr. 67—Ex parte Tay¬ 
lor, 99 S.W.2d 310, 131 TexCr. 865. 
Wis.—^Hack v. City of Mineral Point, 
233 N.W. 82, 203 Wia 216. 

29 C.J. P 174 note 31. 

Parole board 

Prisoner released on parole' is not 
entitled to absolute discharge on 
writ of habeas corpus, but should be 
committed to custody of parole 
board.—Ex parte Albori, 21 P.2d 428, 
218 Cal. 34. 

petitioiier on probatiLon 
A petitioner who has been put on 
probation by the federal court may 
be ordered delivered to an officer of 
a state court to serve a sentence im- 
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posed by the state court.—^U. S. ex 
rel. Speece v. Toman, D.C.I11., 23 F. 
Supp. 119. 

Judgment of appellate court attacked 
in inferior court 

Whenever it is made to appear to 
inferior court that person is being 
held in custody under lawful process 
issued for execution of judgment of 
supreme court, it becomes duty of 
inferior court to remand prisoner, 
'where no cause for his discharge 
is alleged in petition for habeas cor¬ 
pus other than complaint in nature 
of collateral attack on appellate 
court’s judgment, which judgment 
must be allowed to stand until moved 
against in supreme court or some 
federal court having jurisdiction to 
interfere.—Skipper v. Schumacher, 
160 So. 357, 118 Fla. 867, followed in 
Collier v. King, 160 So. 926, 118 Fla. 
866, certiorari denied 56 S.Ct. 88, 296 
U.S. 578, 80 L.Ed. 408. 
petltloiL to have bonds fixed 
Petitioner for writ of habeas cor¬ 
pus solely for purpose of having 
bonds fixed will not be granted abso¬ 
lute discharge.—Kinder v. Richeson, 
Mo.. 264 S.W. 982. 

78. U.S.—U. S. ex rel. Chong Mon 
V. Day, D.C.N.Y., 36 F.2d 278. 
Okl.—Ex parte Mitchell, 113 P.2d 
979, 189 Okl. 51. 

Entry of appearance In civil action 
Where defendant in actions of 
trespass brought in Mercer County 
and arising out of an automobile ac¬ 
cident occurring in Mercer County 
was taken into custody at the place 
of his employment in Allegheny 
County by the sheriff of Allegheny 
County on a writ of capias ad res¬ 
pondendum Issued by the common 
pleas court of Mercer County, and 
was taken before the common pleas 
court of Allegheny County by the 
sheriff on a writ of habeas corpus, 
where it was contended, and the 
court did not agree, that defendant 
was a freeholder because he and his 
wife had title to property by entire¬ 
ties, the court granted a writ of ha¬ 
beas corpus and dismissed defendant 
provided he would cause appearances 
to be entered for him in the suits in 
the Mercer County common pleas 
court, because there was no reason 
to believe that defendant would not 
appear in the Mercer County court 
to defend the damage suits against 
him.—Commonwealth ex rel. v. Mc¬ 
Neil, 88 Pittsb.Leg.J., Pa., 241. 

Bond to insure appearanoe 

Where petitioner's conviction of 
contempt for failure to pay money 
for support of illegitimate child as 
ordered in bastardy proceeding was 
erroneous because of refusal of de- 
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on which relief is sought is beyond the proper scope 
of inquiry of the habeas corpus court, the court 
must remand the petitioner,*^® and, if it renders an 
order of discharge, such order is void.®® The pow¬ 
er to discharge from custody by w-rit of habeas cor¬ 
pus is one that should be exercised with extreme 
caution and only in a clear case, and it should not 
be so exercised as to defeat or needlessly embar¬ 
rass the administration of justice.®^ 

Although the particular detention from which re¬ 
lease is sought is illegal, as a general rule the pe¬ 
titioner is not entitled to be absolutely discharged 


from custody if other reasons for his detention are 
shown to exist, and the court may order him held 
to be dealt with according to law.®® For example, 
if the process or commitment is insufficient or the 
conviction on which the commitment is based is 
void, but the evidence shows sufficient cause for 
holding the petitioner for the same or another crime, 
although the court or judge may set aside the com¬ 
mitment, it will hold or remand the petitioner for 
a new trial or for further proceedings according to 
law,®® or may render an order of conditional dis¬ 
charge to be made absolute in event further pro^ 


mand for }ury trial, release on ha¬ 
beas corpus was conditioned on giv¬ 
ing of bond to insure petitioner’s 
appearance to answer citation for 
contempt.—Ex parte Mitchell, 113 P. 
2d 979, 1S9 Okl. 51. 

7a- Ind.—Smith v. Howard, 190 N. 

E. 169. 206 Ind. 496. 

Mo.—^Ex parte Dixon, 52 S.W.2d 181, 
830 Mo. 652—^Hamilton v, Hender¬ 
son, 117 S.W.2d 879. 232 Mo.App. 
1234. 

Nev.—Ex parte Ohl, 92 P.2d 976, 59 
Nev. 309, rehearing denied 95 P.2d 
994, 59 Nev. 309. 

29 O-J. p 56 note 58. 

Sentence of oonrt-martial 
On habeas corpus to obtain release 
from sentence of a court-martial, 
there can be no discharge, if the 
court had jurisdiction to try offend¬ 
er for offense and sentence was one 
which the court could under the law 
pronounce.—Sanford v. Robbins, C.C. 
A.Ga., 115 F.2d 435, certiorari de¬ 
nied Robbins v. Sanford, 61 S.Ct. 
737, 312 U.S. 697, 85 L.Ed. 1132. 
Extradition 

Where evidence was conflicting as 
to whether relator, taken into custo¬ 
dy on warrant issued by governor 
on requisition of governor of foreign 
state, was present In demanding 
state at time alleged in information, 
writ of habeas corpus was dismissed 
and relator was remanded to custody. 
—^Ex parte Rablnwitz, 65 P.2d 1236. 
61 Okl.Cr. S3, 
federal removal 

Defendant's removal to another 
district for trial must be ordered, 
notwithstanding evidence In habeas 
corpus establishes his innocence.—U. 
S. V. "Wood, D.GTex., 26 P.2d 908, 
affirmed Wood v. U. S., 26 P.2d 912. 
Pzlsoner absent from prison after 
expiration of term 
A prisoner while absent from pris¬ 
on on a writ ad testificandum must 
be ordered returned although he may 
be entitled to a discharge from pris¬ 
on because of the expiration of his 
term through good behavior.— V, S. 
ex reL Marsino v. Anderson, D.C.II1., 
18 F.2d 133. 

sa Ark,—State ex r^ Prosecuting 


Attorney v. Ball, 105 S.W.2d 868. 
194 Ark. 132. 

Ill.—^People ex rel. Courtney v. Far- 
dy, 39 N.E.2d 7, 378 Ill. 501—Peo¬ 
ple ex rel. Courtney v. Thompson, 
192 N.E. 693, 358 111. 81. 

Statute providing penalty for re¬ 
fusal to issue writ of habeas corpus 
does not justify order discharging 
prisoner from custody.—^People ex 
rel. Courtney v. Thompson, 192 N.E. 
693, 358 Ill. 81. 

81. Fla.—^Taylor v. Chapman, 173 
So. 143, 127 Fla. 401—Reffkin v, 
Mayo. 155 So. 674. 115 Fla. 214. 

Pa.—Commonwealth v. Seechrist, 27 
Pa.Super. 423. 

“The habeas corpus court . . , 
ought not lightly to release those 
who have been adjudged guilty."— 
Sanford v. Robbins, C.C.AGa., 116 
P.2d 435, 438, certiorari denied Rob¬ 
bins V. Sanford, 61 S.Ct. 737. 312 U. 
S. 697, 85 UEd. 1132. 

Selaase to prejudice of oodrdluate 
court 

Jurisdiction to issue writ of habeas 
corpus confers no jurisdiction there¬ 
after to order prisoner released to 
prejudice of la'wful exercise of juris¬ 
diction by GOdrdlnate court—State 
ex rel. Perky v. Browne, 142 So. 247, 
105 Fla. 631. 

88. Cal.—Ex parte Moore, 233 P. 

805, 70 Cal.App. 483. 

Fla.—^Relfkln v. Mayo. 155 So. 674, 
116 Fla, 214. 

29 C.J. p 174 notes 32-34. 

Breach of condition of commutation 
Where convict is charged with 
breach of condition of commutation, 
on habeas corpus court may dispose 
of question, and will not discharge 
convict, where breach is proved, un¬ 
der rule that law looks to substance, 
and not to form, and does not re¬ 
quire performance of useless acts.— 
People ex ret Brackett v. Kaiser, 205 
N.T.S. 317, 209 App.DIv. 722. 

83 . U.S.—^Levine v. Hudspeth, C.C. 
A.ICan„ 127 P.2d 982, certiorari de¬ 
nied 68 S.Ct 39, 317 U.S. 628, 87 

L.Bd. -rehearing denied 63 S. 

Ct 163, 317 U.S, 707, 87 UBd. _ 

—McCleary v. Hudspeth. C.C.A. 
Kan., 124 F.2d 445, certiorari de- 
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nied 62 S.Ct. 1043, 316 U.S. 670. 86 
L.Bd. 1745—Wolck v. Weedin, C.C. 
A.Wash., 58 F.2d 928—Charlie 
Wong v. Esola, C.C.A.Cal., 6 P.2d 
828—Louie Yung v. Coleman, D.C. 
Idaho, 5 P.Supp. 702. 

Cal.—Ex parte Dal Porte. 244 P. 866. 
198 Cal. 216—Ex parte Scott, 261 
P. 725, 87 CaLApp. 60—^Bx parts 
Moore, 233 P. 805, 70 CaLApp. 483 
—^Ex parte Colford, 229 P. 63, 68: 
Cal.App. 308. 

Fla.—Jones v. Cook, 200 So. 866, 146 
Fla. 253—State ex rel. Hamilton 
v. Chapman, 169 So. 658, 125 Fla. 
235. 

Mo.—State ex rel. Wllkerson v. Kel¬ 
ly, 142 S.W.2d 27, 346 Mo. 416—‘ 
Thompson v. Sanders, 70 S.W.2d 
1051, 334 Mo. 1100. 

N.Y.—People ex rel. Prince v. Bro- 
phy, 6 N.B.2d 109, 273 N.Y. 90, re¬ 
versing 290 N.Y.S. 198, 247 App. 
Div. 630, and reargument denied 
16 N.B.2d 851, 278 N.Y. 704. 

Okl.—^Ex parte Wllkerson, 116 P.2<1 
923. 72 OkLCr. 301—Ex parts 

Meadows, 106 P.2d 139. 70 OkLCr.. 
304. 

Pa.—Commonwealth v. Egan, 126 A. 
488, 281 Pa. 251—Commonwealth 
ex rel. Piccerelll v. Smith, 27 A.2dL 
484, 150 PcLSuper. 105. 

Tex.—Ex parte Heartsill, 38 S.W.2d 
803, 118 Tex.Cr. 167. followed In 
Smallw’ood v. State, 39 S.W.2d 
1116, 118 Tex.Cr, 91, McBrayer v. 
State, 41 S.W.2d 245, 118 Tex.Cr. 
90. and Kelley v. State, 42 S.W.2d 
1112, 118 Tex.Cr. 89—Ex parte 

Gamer. 246 S.W. 371, 93 Tex.Cr. 
179. 

29 GJ. p 174 note 35, p 176 notes 86,. 
37. 

Breaking jail pending proceedings 
Even if prisoner's sentence for 
robbery might be reversed on appeal 
or set aside on habeas corpus for 
defects of substance leading up to 
his plea of guilty, it would be effec¬ 
tive until so reversed or set aside, 
and breaking or escaping from the 
penitentiary while confined under 
sentence would be a crime punish¬ 
able under statute even though sen¬ 
tence' might afterward be set aside* 
and breaking or escaping from the- 
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ceedings are not instituted against him within a 
reasonable time.^^ Thus, where there is another 
valid indictment, judgment, or sentence against pe¬ 
titioner, the court should remand him to the proper 
custody although the judgment or sentence ques¬ 
tioned in the proceedings is absolutely void^S or 
the petitioner has served the maximum sentence au¬ 
thorized by law in the sentence attacked in the pro¬ 


ceedings.^® In like manner, if the conviction is 
valid but the judgment or sentence is defective or 
unauthorized as to either the time or place of im¬ 
prisonment, the court will not, as a general rule, dis¬ 
charge the petitioner but rather it will hold or re¬ 
mand him to the custody of the proper officer pend¬ 
ing entry of a valid or authorized judgpnent or sen¬ 
tence,®*^ or if it grants an absolute discharge it will 


penitentiary and attempting to es¬ 
cape from county Jail while await¬ 
ing trial would preclude prisoner’s 
discharge from confinement—Com¬ 
monwealth ez rel. Banky v. Ashe, 16 
A.2d 668, 142 Fa.Super. 396. 
Convlotloii hy oonrt lacking Jurisdic¬ 
tion 

Where circuit court was without 
Jurisdiction to convict defendant In 
criminal case, but indictment suffi¬ 
ciently charged lesser offense prop¬ 
erly triable in inferior court, peti¬ 
tioner in habeas corpus proceeding 
will be discharged from custody un¬ 
der commitment but remanded to 
custody of sheriff for further pro¬ 
ceedings under Indictment In inferior 
court.—^Ex parte Reed, 135 So. 302, 
101 Fla. 800. 

Conviction, on Indictment charging 
no offense 

Where the indictment on which 
the conviction was based charged no 
offense, the court may commit the 
petitioner pending further proceed¬ 
ings if the record shows probable 
cause to believe that the petitioner 
violated a criminal statute.—Rich¬ 
ards V. Mayo, 146 So. 94, 108 Fla. 308 
—^lyAllessandro v. Tlpplns, 133 So. 
332, 101 Fla. 1276. 

BevooatiLon of parole by dlsanallfled 
Judge 

Where a motion to revoke a parole 
was granted by a disqualified Judge, 
the court will remand the cause for 
a consideration of the motion by a 
Judge who is qualified.—^Ex parte 
Smith, 119 S.W.2d 65, 232 Mo.App. 
521. 

84. Fla.—Jones v. Cook, 200 So. 856, 
146 Fla. 263—Kirk v. Morrison, 
146 So. 215, 108 Fla. 144. 

Conditional discharge of aliens held 
for deportation or exclusion see 
infra subdivision c of this section. 

85. Fla.—Ray v. State, 121 So. 787, 
97 Fla. 617. 

Ga.—Sullivan v. Clark, 119 S.B. 913, 
156 Oa. 706. 

Mo.—^Ex parte Morgan, 280 S.W. 1038. 
Neb.—^Ex parte Myers, 236 N.W. 143, 
121 Neb. 56. 

N.T.—^People ex reL Romano v. Bro- 
phy, 20 N,E.2d 386, 280 N.T. 181, 
reversing 6 N.T.S.2d 149, 264 App. 
Div. 816, motion granted 21 N.B. 
2d 208, 280 N.T. 707—People ex 
rel. Terwillerger v. Brophy, 264 N. 
T.S. 82, 146 Misc. 797. 

Pa.—Combionwealth ex rel. Penland 
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V. Ashe, 17 A.2d 224, 142 Pa.Super. 
403—Commonwealth ex rel. May- 
emlck V. Ashe, 12 A.2d 452, 139 Pa. 
Super. 421. 

SzlstaiLce of valid sentence on other 
counts of indictment 
Where sentence on one of three 
counts of indictment was required to 
he set aside because such count was 
merged in other counts of indict¬ 
ment, relator would be remanded to 
complete sentences on the other 
counts.—Commonwealth ex rel. Ffa- 
nell V. Ashe, 3 A.2d 931, 134 Pa. 
Super. 96, followed in 3 A.2d 933, 134 
Pa.Super. 99. 

Told commitment on habitual czim- 
inal charge 

Where a prisoner is convicted of a 
crime and also found to be a habitual 
criminal, he is not entitled to be re- 
lecLsed on habeas corpus because of 
a void sentence and commitment on 
the habitual criminal charge as he 
may still be sentenced on the other 
charge.—^In re Collins, Wash., 133 
P.2d 811—^In re Richardson, Wash., 
133 P.2d 810—^Ex parte Towne, 
Wash., 129 P.2d 230—^Ex parte Cress, 
Wash.. 123 P.2d 767—Blake v. Ma¬ 
honey, 113 P.2d 1028, 9 Wash.2d 110. 
80. Pa.—Commonwealth ex rel. 
Smith V. Smith. 189 A. 768, 124 Pa. 
Super. 405—Commonwealth ex rel. 
Miller v. Ashe, 174 A. 296, 114 Pa. 
Super. 332. 

87. U.S.—^U. S. ex rel. Whitaher v. 
Mathues, C.C.A.Pa., 9 P.2d 913— 
Andrus v. McCauley, B.C.Wash., 21 
F.Supp. 70. 

Cal.—Ex parte Mize. 77 P.2d 472, 11 
Cal.2d 22—Ex parte Herrera, App., 
137 P.2d 82—parte Nichols, 255 
P. 244, 82 Cal.App. 73. 

Pla.—Coleman v. State ex rel. Jack- 
son, 193 So. 84, 140 Fla. 772—Kis¬ 
er V. Mayo, 190 So. 246, 138 Fla. 
775 —State ex rel. Spitzer v. Mayo, 
176 So. 434, 129 Fla. 426—Lewis v, 
Mayo, 173 So. 846, 127 Fla. 488— 
House V. State, 172 So. 734. 127 
Fla. 145—State ex reL Stlegel v. 
Chapman, 161 So. 424, 119 Fla. 347 
—^Ex parte Ferris. 149 So. 580, 111 
Fla. 684—^Anderson v. Chapman, 
146 So. 676, 109 Fla. 64—State ex 
rel. Grebstein v. Lehman, 129 So. 
818, 100 Fl€U 481, modifying 128 
So. 811, 100 Fla. 478—State ex rel. 
Cromwell v. Brown, 123 So. 671, 98 
Fla. 181—Ex parte Browne, 111 So. 
518, 93 Fla. 332—^Hampton v. Orme, 
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109 So. 455, 92 Pla. 412—In re 
Camp, 109 So. 446. 92 Fla. 186— 
Blackwelder v. Morris, 103 So. 124, 
89 Fla. 87. 

Ill.—People ex reL Courtney v. Far- 
dy, 39 N.K2d 7. 378 Ill. 601—Peo¬ 
ple V. Eller, 153 N.E. 597, 328 XU. 
28, 49 A.LuR. 490. 

Ky.-^omm on wealth v. Crawford, 
147 S.W.2d 1019, 285 Ky. 382. 

La.—State ex reL Cutrer v. Pitcher, 
115 So. 187, 164 La. 1051. 

Mo.—^LaGore v. Ramsey, 126 S.W.2d 
1163—State ex rel. Dutton v. Se¬ 
vier, 83 S.W.2d 581, 336 Mo. 1236— 
State ex rel. Gentry v. Westhues, 
286 S.W. 396, 315 Mo. 672. 

N.M.—Jordan v. Swope, 8 P.2d 788, 
36 N.M. 84. 

N.T.—^People ex reL Hager v. Hunt, 
26 N.T.S.2d 678, 261 App.Div. 1046 
—^People ex reL O’Berst v. Murphy, 

8 N.Y.S.2d 965, 256 App.Dlv. 58— 
People ex rel. Singleton v. Hanley, 
300 N.T.S. 207, 252 App.Dlv. 666, 
appeal dismissed 16 N.E.2d 104, 
278 N.T. 666—People ex rel. La 
Placa V. Murphy. 299 N.T.S. 336, 
252 App.Div. 827, affirmed 13 N.E. 
2d 779. 277 N.T. 681—People ex rel. 
La Pierre v. Heacox, 247 N.T.S. 
424, 231 App.Div. 652—People ex 
rel. Medina v. Slattery, 36 N.T.S.2d 
255. 178 Misc. 741—People ex rel. 
Berg V. Lawes, 12 N.T.S.2d 626, 
171 Misc. 700. 

Okl.—^Ex parte Banning, 121 P.2d 
619, 73 Okl.Cr. 398—^Bx parte Wil- 
kerson, 116 P.2d 923, 72 Okl.Cr. 
301—Ex parte Meadows, 106 P.2d 
139, 70 Okl.Cr. 304—Ex parte Pay- 
ton, 281 P. 697, 45 OkLCr. 1—In 
re McNaught, 90 P. 241, 1 OkLCr. 
528. 

Pa.—Commonwealth ex rel. Billings 
V. Ashe, 8 A^d 640, 336 Pa. 205— 
Commonwealth ex rel. Flory v. 
Ashe, 1 A.2d 686, 132 Pa. 406— 
Commonwealth ex reL v. Smith, 
187 A. 387, 324 Pa. 73—Common¬ 
wealth V. Ashe. 141 A. 723, 293 Pa. 
18 —Commonwealth v. Curry, 132 
A. 370, 286 Pa. 289—Commonwealth 
ex reL Nedeau v. Ashe, 12 A.2d 510, 
139 Pa.Super. 414—Commonwealth 
ex rel. Schultz v. Smith, 11 A.2d 
656, 139 Pa.Super. 867—Common¬ 
wealth ex reL Sloan v. Ashe, 1 A. 
2d 788, 133 Pa.Super. 32—Common¬ 
wealth ex reL Paige v. Smith, 198 
A. 812, 130 Pa.Super. 536—Com¬ 
monwealth ex rel. Otten v. Smith, 
190 A. 526, 126 PfitSuper. 288— 
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notify the proper authorities a reasonable time pri¬ 
or to the petitioner’s release, or it will delay the 
actual discharge for a reasonable time to permit of 
further proceedings;®® however, in some instances 
the imposition of an erroneous sentence has been 
held to entitle the petitioner to an absolute dis¬ 
charge without prejudice to the state’s right to 
bring further proceedings, where no specific direc¬ 
tion as to notification or delay was included in the 
order.®^ An exception to the general rule requir¬ 
ing remand where the commitment or sentence is 
void or unauthorized is recognized where the pe¬ 
titioner has already served the maximum sentence 
authorized for the offense,®^ or he has served a sub¬ 
stantial part of the sentence and a discharge will 
best serve the interests of justice,®® or where the 


circumstances are such that it is impossible to cor¬ 
rect the defects on the original commitment and 
the petitioner is charged with no other offense.®® 
Where a mere clerical error in the judgment and 
sentence may be corrected by a nunc pro tunc order 
of the trial court, the petitioner will not be dis¬ 
charged or remanded for resentence.®^ Where the 
person is held by other than the proper authorities, 
or in other than the proper place, he may be dis¬ 
charged from the unlawful detention, and remanded 
to the custody of the proper authorities for confine¬ 
ment in the proper place.®® 

A petitioner who is held for extradition may 
properly be remanded to the custody of the agent 
of the demanding state.®® 


Commonwealth v. McKenty, SO Pa. 
Super. 249—Commonwealth v. Cain, 
28 DeLCo. 390. 

Tex.—Ex parte Mattox, 129 S.W.2d 
641, 137 Tex.Gr. 380. 

Wash.—In re McCauley, 133 P.2d 525 
—Ex parte Towne, 129 P.2a 230— 
Ex parte Cress, 123 P.2d 767, 769, 
quotinsT Corpns Jnzls—Blake v. 
Mahoney, 113 P.2d 1028, 9 Wash.2d 
110 . 

29 C.J. p 175 note 38. 

Ahsence of requisite iiiifllng hy trial 
court 

(1) Where information charged ac¬ 
cused with entering store building I 
and he could have keen found guilty 
of first or second degree burglary, 
and court sentenced him without find¬ 
ing degree of burglary, prisoner was 
entitled to have trial court determine 
degree of fiurglary of which he was 
convicted, and term of imprisonment 
limited thereby.—^Ex parte Stroll, 22 
P.2d 770, 132 Cal.App. 351. 

(2) Where record on habeas cor¬ 
pus did not disclose that relator, who 
received sentence authorized by stat¬ 
ute relating to commission of crime 
while armed, was armed at time of 
commission of offense of second de¬ 
gree murder, to 'which he pleaded 
guilty, the case might be remitted 
for determination of the issue and 
for resentence.—People ex rel. Mum- 
miani v. Lawes. 17 X.T.S.2d 748. 268 
App.Dlv. 643, motion denied 29 N.E. 
2d 671, 284 N.Y. 596. 

Partial Invalidity of senlenoa 

A prisoner who is detained by vir¬ 
tue of a sentence in part valid and 
part otherwise need not be liberated 
on habeas corpus until he shall have 
served the valid part of his sen¬ 
tence.—State V. Hooker, 111 S.E. 351, 
183 N.C. 763. 

Hatura of eaa^ital piiiiisli2nas.t to ba 
imposed 

One sentenced to be electrocuted 
for first degree murder, committed 
.before effective date of statute pro¬ 
viding for electrocution, on habeas 


corpus should be remanded to be 
sentenced to be hanged.—^Ex parte 
Browne, 111 So. 518, 93 Fla. 832. 
Invalidity of order fixing date for 
execution 

The invalidity of an order which 
fixes a new date for the execution of 
the petitioner after the original con¬ 
viction has been affirmed on appeal 
does not entitle the petitioner to a 
discharge but only to a remand to 
the trial court for resentence.—^Hol¬ 
ley V. Lawrence, Ga., 22 S.B.2d 154— 
Smith V. Henderson, 10 S.E.2d 921, 
190 Ga. 886, certiorari denied 61 S. 
Ct. 737. 312 U.S. 698, 85 L.Ed. 1132. 
Zkimited authority of trial court aft¬ 
er remand 

Where sentence was Incomplete, 
and defendant in habeas corpus pro¬ 
ceeding was remanded for proper 
sentence, motions to discharge and 
for arrest of Judgment were not ad¬ 
missible, authority of trial court be¬ 
ing merely to render proper Judg¬ 
ment and sentence.—^House v. State, 
172 So. 784, 127 Fla. 145. 

Excessive sentence as warranting re¬ 
lief see supra § 26. 

Power of court in habeas corpus pro¬ 
ceedings to correct or modify sen¬ 
tence see infra S 103. 

88- U.S.—Gopeland v. Archer, C.CLA. 
Wash., 60 F.2d 836—Biddle v. 
Thiele. aG.AKan., 11 F.2d 236— 
XJ. S. ex rel. Nortner v. Hiatt, D. 
C-Pa., 33 F.Supp. 545—Buhler v. 
Hill. D.C.Pa., 7 F.Supp. 867. 

89 - U.S.—^Biddle v. Shirley, C.C.A. 
Fan., 16 F.2d 566, followed In 
Gregory v. Aderhold, 61 P.2d 1028 
—^Bayless v. Johnston, D.C.Cal., 48 
F.Supp. 768—^In re Fegler, D.C. 
Mich., 36 F.Supp. 88. 

29 C.J. p 175 note 39. 

9a U.S.—^In re Christian, CGArk., 
82 F. 199. 

Utah.—^Lee Llm v. Davis, 284 P. 323, 
76 Utah 246, 76 AL.R. 460—Frank- 
ey v. Patten, 284 P. 318, 76 Utah 
2SL 


91. Fla.—^Devoe v. Tucker, 152 So. 
624, 113 Fla. 805. 

Ill.—People V. Eller, 163 N.H. 597, 
323 Ill. 28. 49 A.L.R 490. 

N.T.—People ex rel. Brooks v. War¬ 
den of Women's Prison, 24 N.T.S. 
2d 931, 175 Mlsc. 663. 

Pa.—Commonwealth ex rel. Bishop 
V. Smith, 186 A. 763, 123 Fa.Super. 
79. 

92. U.S.—Aderhold v. O'Neill, CCA. 
Ga., 66 F.2d 85—^Reld v. Sanford 

D. C.Ga., 42 F.Supp. 300. 

Fla.—^Hepburn v. Chapman, 149 So. 
196, 109 Fla. 133. 

Pa.—Commonwealth ex rel. Schultz 
V. Smith, 11 A2d 656, 139 Pa. 
Super. 357. 

Substantial time held not served 
Pa—C ommonwealth ex reL Piccerelli 
V. Smith, 27 A.2d 484, 160 Pa. 
Super. 105. 

93. U.S.—Palmer v. McCauley, D.C. 
Wash., 21 F.Supp. 79. 

29 C.J. p 176 note 40. 

Zf the trial court becomes functus 
ofilcio when the sentence is pronounc¬ 
ed, an excessive sentence Is void, 
and, on habeas corpus, no other or¬ 
der than for 'the discharge of the 
prisoner can be made.—^People ex rel. 
Wormuth v. Daniels, 8 N.T.S.2d 452, 
169 Misc. 313—^People v, Mittleman, 
268 N.Y.S. 819, 150 Misc. 394—29 C. 
J. p 176 note 40 [b]. 

94. Okl.—^Ex parte Payton, 281 P. 
697, 45 OkLCr. 1. 

95- U.S.—U. S, ex rel. Whitaker v. 

Mathues, C.C.APa, 9 F.2d 913. 
Mo.—^Thompson v. Sanders, 70 S.W. 

2d 1051, 334 Mo. 1100. 

29 C.J. p 176 note 41. 

98, Ind.—Llartin v. Newland. 147 N. 

E. 141, 196 Ind. 58. 

Mass.—^In re Baker, 39 N.E.2d 762, 
310 Mass. 724, certiorari denied 
Baker v. Delay. 62 S.CL 1297, 316 
U.S. 699, 86 L.Ed. 1768. 

Tex.—^Ex parte Combs, 106 S.W.2d 
1096, 132 Tex.Cr. 600—Ex parte 
Loos, 81 S.W.2d 527, 128 Tex.Cr. 
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A petitioner who seeks in the supreme court of 
the state to be discharged because of a prolonged 
delay in bringing him to trial may be remanded by 
the supreme court with directions to the trial court 
to grant him a trial within a specified period of 
time.®*^ 

Judgments or orders awarding the custody of in¬ 
fants are considered supra § 44. 

Admission to baiL The petitioner is properly ad¬ 
mitted to bail when such order is warranted by the 
circumstances of the case.98 The court cannot 
admit the petitioner to bail if this is beyond its stat¬ 
utory powers.^® The petitioner is not entitled to be 
discharged without bail by the fact that the bail 
fixed by the trial court is held to be excessive.^ 

Admission to bail pending appeal in habeas cor¬ 
pus proceedings is considered infra § 115. 

b. Insane or Feeble-Minded Persons 

A petitioner who has been confined as an Insane 
person will be discharged from custody If his sanity Is 
proved; but,,on the other hand, If he Is not proved to 
be sane he will not be discharged even though he has 
been confined under a fatally defective commitment but 
he will be freed from any improper custody and remand¬ 
ed to the proper custody for further proceedings In ac¬ 
cordance with iaw. 

A petitioner who has been confined as an insane 
person under a fatally defective commitment, and 
who on the hearing in habeas corpus is not proved 
to be sane, will not be discharged, but he will be 
freed from any improper custody and remanded to 


the proper custody for further proceedings in ac¬ 
cordance with law.2 On the other hand, if on a 
hearing as to his sanity in habeas corpus proceed¬ 
ings it appears that the petitioner is sane, he will be 
discharged from custody although he has been le¬ 
gally committed.® An order of discharge because 
the person is sane cannot carry provisions for his 
supervision and control,^ and in some jurisdictions, 
in view of statutes rendering inseparable guardian¬ 
ship of person and property, an order cannot be 
made releasing a lunatic from guardianship as to 
his person but leaving him under guardianship as 
to his property.® 

Where the court is divided as to whether the de¬ 
tention of an alleged insane or feeble-minded per¬ 
son is proper, relief under the writ will be denied.® 

c. Aliens Held for Deportation or Exclusion. 

On habeas corpus to review deportation proceedings 
not Involving citizenship, the court may discharge or re¬ 
lease the alien from custody or refuse to discharge him, 
as warranted by the particular circumstances of the case. 
If an order for deportation cannot be carried out, the 
alien must be discharged from custody. 

On habeas corpus to review deportation proceed¬ 
ings not involving citizenship, the court may dis¬ 
pose of the case as law and justice require.*^ Where 
it appears that no grounds exist for detention of an 
alien in custody for deportation or exclusion, the 
court should discharge or release the alien from 
custody,® and where it appears that the detention 
is not improper the court should refuse to discharge 


463—Ex parte Lipshits, 127 S.W. 
817, 69 Tex.Cr. 179. 

Parson, TuaMTig aULdavlt for zaq.til»l- 
tion 

Prisoner held for extradition was 
held not erroneously remanded to 
custody of person making* affidavit 
which wets basis of requisition.— 
Dobbs V. Anderson, 164 S.E. 342, 170 
Ga. 826. 

97. Idaho.—^Ex parte Rash, 184 P. 
2d 420. 

98. U.S.—Tlnkoff v. Zerbst, C.C.A. 
Kan., 80 F.2d 464—Ex parte Ste¬ 
wart, D.C.CaL, 47 P.Supp. 416— 
U. S. V. Curran, D.C.N.T., 298 P. 
961. 

Ala.—State v. Jones, 101 So. 814, 
20 Ala.App. 349. 

Pla.—State ex rel. McGrath v. Cole¬ 
man, 199 So. 667. 146 Fla. 446—Ex 
parte Williams, 184 So. 851, 135 
Fla. 283—State ex reL Price v. 
Stone, 175 So. 229, 128 Fla. 637. 
La.—State v. Hemler, 102 So. 816, 
167 La. 227. 

N.T.—Pbople ex reL Battista v. 
Christian, 227 N.T.S. 142, 131 Misc. 
411, reversed on other grounds 229 
N.T.S. 644, 224 App.Dlv. 248, re¬ 


versed on other grounds 164 N.B. 
Ill, 249 N.Y. 314, 61 A.L.R. 793. 

29 C.J. p 173 note 29. 

9^ Utah.—^Nlckolopolous v. Emery, 
206 P. 284, 59 Utah 588. 

1. Fla.—State v. Wingate, 94 So. 
862, 86 Fl£U 42. 

a. N.J.—In re Taylor, 146 A. 459, 
104 N.J.Eq. 296. 

Okl.—^Bx parte Schaeffer, 60 r.2d 
1097, 177 Okl. 464—^Ex parte Smith, 
300 P. 636, 160 OkL 98. 

Tenn.—State ex reL Sullivan v. 
Cocke. 68 S.W.2d 983, 167 Tenn, 
263. 

29 C.J. p 107 note 96. 

Order of discharge tmless proper 
proceedings Institiited 
In habeas corpus proceeding, 
where It appeared that relator was 
confined in a hospital for the insane 
without opportunity for hearing and 
defense, order was directed for re¬ 
lator’s discharge unless proper lu¬ 
nacy proceedings should be institut¬ 
ed within five days after entry of 
order.—^Barry v. Hall, 98 P.2d 222, 
68 APP.D.C. 350. 

{3. Aria—Christiansen v. Weston, 
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284 P. 149. 151, 3« Arlz. 200, citing 
Corpus Juris. 

Nev.—Ex parte Bain, 98 P.2d 477, 60 
Nev. 30. 

29 C.J. p 106 note 64. 

4. N.Y.—People v. Hutchings, 114 
N.E. 46, 219 N.Y. 200. 

29 C.J. p 107 note 96. 

Si MonL—State v. District Court 
of First Judicial Dlst. in and for 
Lewis & Clark County. 147 P. 612, 
50 Mont. 428. 

Mich.—^In re Gedmlnas, 276 N.W. 
646, 281 Mich. 602—^In re Ferency, 
244 H.W. 155, 259 Mich. 588. 

7. U.S.—^U. S. ex rel. Ng Wing v. 
Brough, C.C.A.N.Y.. 16 P.2d 377. 

8. U.S.—Kessler v. Strecker, La., 69 
S.Ct 694, 307 U.S. 22. 83 L.Ed. 
1082, modifying, CC.A., Strecker v. 
Kessler, 96 F.2d 976. rehearing de¬ 
nied 96 F.2d 1020, certiorari grant¬ 
ed 69 S.Ct. 102, 305 U.S. 687, 83 L. 
Ed. 371—^Ex parte Rocha, D.CTex., 
30 F.2d 828—^Ex parte Haralam- 
popoulos, D.C.Ma8S., 286 F. 482— 
Mayo V. U. S., La., 266 F. 839, i68 
CaA. 185. 
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the petitioner.® The court has power to fix the 
quality of custody,^® or it may amend the order to 
direct the deportation to the proper country,^^ 
Errors in the proceedings where the evidence shows 
grounds for deportation do not warrant an abso¬ 
lute discharge of the petitioner, but he should be 
held or his discharge delayed pending further hear¬ 
ings on deportation,^® and a conditional order of 
discharge may be entered to be effective if the 
proper authorities fail to remedy the defects in the 
proceedings or to institute new proceedings within 
a reasonable time.^® In granting a discharge to an 
alien seaman held by the immigration authorities, a 
bond may be exacted which is conditioned on his 
departure as a seaman on a foreign-bound vessel 
within a specific period of time.^^ Where the hear¬ 
ing by the board of special inquiry concerning the 
admission of an alien is determined to be unfair, it 
is not necessary for the district court to send the 
case back to the board for another hearing but the 
court may itself grant a hearing and determine the 
issue.^® If for any reason an order in a deporta¬ 
tion w’arrant cannot be carried out the alien must 
be discharged from custody,^® but the mere fact 
that it is impossible at the time of the hearing to 
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send him to the proper country does not entitle him 
to discharge unless the government fails to execute 
the order of deportation within a reasonable time.^^ 

§ 103. Judgment or Order 

a. In general 

b. Modification or vacation 

c. Enforcement and satisfaction of order 

a. In General 

within the limits of Its Jurisdiction, the court may 
make such order or judgment as is Just and proper and 
Is required by the particular caseu In some Jurisdic¬ 
tions the formal entry of the Judgment or order Is un¬ 
necessary. As a general rule the court cannot vacate 
or modify an erroneous Judgment or sentence of the 
trial court, but In some Jurisdictions the court may cor¬ 
rect a sentence to conform to the law. 

Within the limits of its jurisdiction, the court in 
a habeas corpus proceeding may make such order 
or judgment as is just and proper and is required 
by the particular case.^® The order or judgment 
should not contain provisions which are beyond the 
jurisdiction of the court in the particular proceed¬ 
ing,i® such as provisions which grant equitable re¬ 
lief,®® remove or practically remove a guardian,®i 
make money awards,®® dispose of property or mon- 


9 u U.S.—Ng Fung Ho r. White, Cal., 
42 S.Ct 492, 259 U.S. 276, 66 L.BdL 
938, granting certiorari 41 S.Ct. 
148, 264 U.S. 628, 65 L.Ed. 446— 
Wolek V. Weedin, CC.A.Waah., 58 
F.2d 928—^In re Hanoff, D.C.Cal., 
39 F.Supp. 169. 

10. U.S.—U. S. ▼. Curran, D.CJST.Y,, 
298 P. 951. 

11. U.S.—Bx parte Ubaldlno, D.C. 
Wash., 293 P. 901. 

12. U.S.—Mahler v. Ehy, IlL, 44 S. 
Ct. 283, 264 U.S. 32, 68 L.Ed. 649— 
U. S. ex rel. Pantano v. Corsi, C. 
C.A.N’.T,, 65 P.2d 322—U. S, ex reL 
D’Istrla V. Day, C.C.A.N.T., 20 P- 
2d 303—^U. S. ex rel. Oonsola v. 
Karnuth, D.aN.T., 25 F.Supp. 902 
—Ex parte Harumi Motoshige, 1>. 
C.Cal., 6 F.Supp. 792. 

Pollure to give opportmilty to appeal 
A determination that aliens have 
not been given fair opportunity to 
appeal to secretary of labor from o]> 
der of deportation does not warrant 
their discharge, hut petitioners 
should he remanded to custody of 
immigration authorities to await re¬ 
sult of appeal from order of depor¬ 
tation.—^Tod V. Waldman, 45 S.Ct. 
85, 266 U.a 113, 69 L.Ed. 195, re¬ 
versing. C.G.A., U. S. V. Tod, 289 P. 
761, and modified on other grounds 
45 act. 193, 266 U.S. 547, 69 L.Ed. 
195. 

la U.a —U. S. ex rel. ZafCarano v. 
Corsi, aaA.N.Y.. 63 P.2d 757— 
Wolok V. Weedin, C.CLA.Wa8h., 58 
F.2d 928—^Exedahtelos v. Fluckey, 


C.aA.Ohlo, 64 P.2d 858—U. a ex 
rel Consola v. Kamuth, D.C.N.Y., 
26 F.Supp. 902—U. S. ex reL Cera- 
ml V. Uhl, D.C.N.Y., 9 F.Supp. 887 
—^Billings V. Sitner, Mass., 228 F. 
816, 142 aC.A. 607. 

14. U.S.—^U. S. ex reL Chong Mon v. 
Day. D.aN.Y., 86 P.2d 278. 

15. U.S.—^Ex parte Gin Mun On, D. 
C.Cal., 286 P. 752. 

la U.S.—SfiLksagansky v. Weedin. C. 
C.A.Waah.. 53 F.2d 18—Ex parte 
Perkov, D.C.CaI., 45 F.Supp. 864. 
Directing deportation to Improper 
place 

The immigration officials may not 
avoid this result hy directing his de¬ 
portation to a place not permitted 
by statute.—^Ex parte Perkov, supra. 
Ban 

Where alien detained for deporta¬ 
tion had a good reputation, his en¬ 
largement would present no possible 
danger to the United States, alien 
had been detained more than three 
months, and government could give 
no assurance as to any definite fu¬ 
ture date that deportation could he 
effectuated, the alien was ordered 
enlarged without bail unless attor¬ 
ney general admitted him to halL— 
U. S. ex reL Janavarls v. Nlcolls, D. 
C-Mass., 47 F.Supp. 201. 

17. U.S.—Caranica v. Hagle, CC.A. 
Cal., 28 P.2d 965—U. S. ex rel. 
Miskic V. Uhl, 47 F.Supp. 165. 
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18. Fla.—Stokes v. Scott* 189 So. 
272, 138 Fla. 235. 

29 C.J. p 176 note 53, p 171 note 6. 
Bxamlnatlon of alien by physician 
When habeas corpus proceeding 
by alien must be referred back to 
immigration department, relator's re¬ 
quest for examination by physician 
chosen by court will be granted.—^U. 
S. ex rel. Papa v. Day, D.C.M.Y., 45 
F.2d 435. 

Belief on application on behalf of 
another 

Application for writ of habeas cor¬ 
pus by one person on behalf of an¬ 
other entitles the petitioner to only 
such relief as might be given if the 
application were made by the person 
detained In his own name.—^Ex parte 
Dostal, D.aOhio, 243 F. 664. 

19. Ill.—People ex reL Courtney v- 
Fardy, 39 N.E.2d 7, 878 Ill. 601— 
People ex reL Courtney v, Thomp¬ 
son, 192 N.E. 693, 358 BL 81—Peo¬ 
ple ex rel. Carlstrom v. ShurtlelT, 
189 N.E. 291, 855 Ill. 210. 

Minn.—State v. Lawrence, 90 H-W- 
769, 86 Minn. 310, 68 L.RJL 931. 

3tk Va.—^Buchanan v. Buchanan, 197 
S.R 426, 170 Va. 468, 116 A.L.R. 
688 . 

Sim Minn.—State v. Lawrence, 90 N. 
W. 769, 86 Minn. 310, 68 L.R.A. 
93L 

22. Va.—Hill School v. Buchanan, 6 
S.E.2d 622, 174 Va. 281—Buchanan 
V. Buchanan, 197 S.E. 426, 170 Va. 
468, 116 A.L.B. 688. 
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ey,2S or direct another tribunal to take certain ac- 
tion.24 The court cannot grant a new trial^B on the 
ground of newly discovered evidence,and after it 
has determined that the petitioner is not entitled to 
discharge it cannot determine when he will he so 
entitled.27 Some courts declare generally that the 
only relief which can be granted to petitioner is his 
release from unlawful custody.^® An order which 
releases a petitioner detained under an invalid or 
unauthorized sentence may properly contain a spe¬ 
cific provision that the release is without prejudice 
to the right of the state or government to resentence 
the petitioner,29 and like\vise an order which re¬ 
mands petitioner after a hearing as to the validity 
of process committing him to a hospital for the in¬ 
sane may contain an express provision that the dis¬ 
position is without prejudice to a new application 
to try the present mental condition of the petition- 
er.99 A judgement embodying the provisions of a 
former order and also a taxation of costs, although 
unnecessary, is not erroneous and may be regarded 
as a final judgment in the case.^i An order entered 
in a hearing out of court is merely the order of a 
judge or justice and not an order of court.32 A 
determination that the trial court acted beyond its 
jurisdiction in committing relator to custody is not 
a review of the decision but is a determination that 
there was no decision made.®® 

In some jurisdictions the statutes do not require 
the entry of a formal judgment,®^ or the entry of 


an order of discharge rendered by a judge out of 
court,®5 in habeas corpus proceedings; the indorse¬ 
ment of the order on the writ is sufficient.®® A 
judgment dismissing a habeas corpus proceeding has 
the same effect as an order remanding the petitioner 
to the custody of the person from whom release is 
sought, and it is not materially erroneous.®*^ As the 
court is alwaj's open for purposes of issuance and 
disposition of writs of habeas corpus, it is not es¬ 
sential that the term of court be named in the or¬ 
der.®® Lack of formality in an order admitting to 
bail may be waived by consent.®® The order ad¬ 
mitting to bail is properly directed to the officer hav¬ 
ing relator in custody rather than to an officer of 
another county in which relator is bound to appear 
for trial.^9 Statutory requirements as to the in¬ 
dorsement of the order on the warrant are merely 
directory.^! An order committing an alleged fugi¬ 
tive from justice to custody which fails to contain 
the recitals required by statute is erroneous.^® A 
judge acting temporarily for the regular judge while 
the latter is absent from the circuit need not state 
in an order discharging the petitioner that the reg¬ 
ular judge is absent from the circuit; nor is the 
manner in W’hich he signs the order material.^S 

As to sentence. As a general rule, in habeas cor¬ 
pus proceedings the court cannot vacate or modify 
an erroneous judgment or sentence of the trial 
court,44 but under the practice or statutes in some 
jurisdictions the court may amend or correct a 


53. Tex.—Ex parte Armstrong', 8 S. 
W.2d 674, 110 Tex.Cr. 362. 

29 C.J. p 176 note 56. 

54. N.Y.—^People v. Donohue, 14 
Hun 133. 

Ordev to Jail conunlssloiiers 

In habeas corpus proceeding su¬ 
preme court had no power to compel 
Jail commissioners to administer 
pauper's oath to Imprisoned debtor 
or to order Jail commissioners to is¬ 
sue certificate showing that prisoner 
was admitted to poor debtor's oath. 
—In re Blake, 175 A. 262, 107 VL 18. 
Ordering petitioner to be bronght be¬ 
fore parole board 
Where only Question before trial 
court on habeas corpus proceedings 
was whether petitioner had been il¬ 
legally confined under Judgment, and 
sentence, In a criminal case, trial 
court was not authorized to order 
that petitioner be brought before the 
board of prison terms and paroles 
for consideration for a parole.—^Wil¬ 
liams V. McCauley, 108 P.2d 822, 7 
Wash. 2d 1. 

Annonnceinieint concerning duties 
and powers 

The court cannot make an an¬ 
nouncement of duties of city and 
county in "Joint" Jail and rights and 


powers of officers,—Ex parte Folck, 
Utah, 132 P.2d ISO. 

25. U.S.—Sanford v. Bobbins, C.C.A. 
Ga., 115 F.2d 435, certiorari de¬ 
nied Bobbins v. Sanford, 61 S.Ct. 
737, 312 U.S. 697, 85 L.Ed. 1132. 

26. Ky.—Sharpe v. Commonwealth, 
165 S.W.2d 998. 

27. Tex.—^Bx parte Nelsler, 69 S.W. 
2d 422, 126 Tex.Cr. 26. 

28. Mont.—State v. Second Judicial 
Dlst Ct, 79 P. 409, 32 Mont. 18. 

29. U.S.—Copeland v. Archer, C.CA. 
Wash., 60 F.2d 836^ Biddle v. Shir¬ 
ley, aC.A,Kan.. 16 F.2d 566, fol¬ 
lowed in Gregory v. Aderhold, 61 
F.2d 1028—Cahill v. Biddle, CCA. 
Kan., 13 F.2d 827—Biddle v. Thiele, 
C.C.A.Kan., 11 F.2d 236—Buhler v. 
Hill, D.aPa., 7 F.Supp. 867. 

Fla.—State ex rel. Bearden v. Pear¬ 
son, 182 So. 233, 132 Fla. 878. 

N.D.—^Ex parte Blackey, 208 N.W. 
238, 53 N.D. 852. 

Puerto Bico.—^Ex parte Arranzamen- 
di, 8 Puerto Bico 435. 

UtaK—^Lee Llm v. Davis, 284 P. 823, 
75 Utah 246, 76 A.L 1 .B. 460—Frank- 
ey V. Patten, 284 P. 818, 75 Utah 
231. 

29 C.J. p 177 note 59. 

. 30. N.T.—^People ex reL Anderson 
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V. Superintendent of Creedmoor 
State Hospital, 40 K.Y.S.2d 84. 

31. W.Y.—^People v. Ciarcla, 63 N.Y. 
S. 497, 49 App.Div. 90. 

32. Ky.—^Proffer v. Stewart, 82 S.W. 
2d 468, 259 Ky. 445. 

33. Tex.—Ex parte Lipscomb, 239 
S.W. 1101, 111 Tex. 409. 

34t Ind.—Ex parte Bichards, 1 N.B. 
639, 102 Ind. 260. 

35. N-.Y.—People v. Kelly, 85 Barb. 
444. 

36. Pa.—Commonwealth v. Beed, 69 
P£L 425. 

37. Utah.—^Bagley v. Young, 134 P. 
2d 1098. 

38. U.S.—In re Urzua, C.C.N.Y., 188 
F. 540. 

39. N.C.—State v. Edney, 60 N.C. 
463. 

40. Ala.—^Holcombe v. State, 12 So. 
794, 99 Ala. 185. 

41. Ala.—^Holcombe v. State, supra. 
43. Ala.—Crawford v. State. 132 So. 

181, 24 AlaJVpp. 179. 

43. Fla.—Beffkin v. Mayo, 155 So. 
674. 115 Fla. 214. 

44- U.S.—Beid V. Aderhold. CCA. 

Oa., 65 F.2d 110, certiorari denied 
54 S.Ct. 104, 290 U.S. 676. 78 USd. 
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sentence as to the time or place of confinement to 
conform to the law.^S A judgment remanding the 
petitioner to serve the remainder of his sentence 
should be free from doubt as to the length of time 
to be served.^® 

b. Modification or Vacation 

Under particular circumstances the Judgment or or¬ 
der may be modified or vacated, but as a general rule, 
in the absence of statutory authorization, It cannot be 
vacated after the end of the term. 

An order or judgment in habeas corpus proceed¬ 
ings may be set aside for fraud.^*^ It may be va¬ 
cated during the term at which it was entered,^ 8 
or before it is re-entered in the minutes of the court 
or reduced to writing in some authentic manner.** 8 
In the absence of statutory authorization the court 
cannot vacate the judgment after the end of the 
term,5® at least where proceedings to that end have 
not been instituted during the term,®i but after ex¬ 
piration of the term at w'hich the judgment was 
entered it may be set aside only on appeal there- 
from,52 However, where the order is null and void, 
by reason of its having been entered by the mistake 
and misprision of the clerk without any authority 
or direction of the court, it may be expunged from 


the record by the court after the lapse of the term 
at which it was entered.®® Where the order is void 
for want of jurisdiction, it is within the discretion 
of the court to vacate it, or to leave its invalidity 
to be set up when an attempt is made to enforce it, 
or to obtain any benefit thereunder.®^ A judgment 
discharging petitioner may be vacated where the 
record fails to show service of copy of the appli¬ 
cation for the writ on the district attorney as re¬ 
quired by statute, and the district attorney did not 
enter an appearance.®® Under the statutes of some 
states, the court has no authority to vacate an or¬ 
der of a court commissioner except on good cause 
shown.®® A judge of one circuit who, acting for an 
absent judge of another circuit, discharges petitioner 
has no authority subsequently to vacate the order 
on the grounds that he has no information that the 
absent judge has returned, and an attempted vaca¬ 
tion of the order is invalid, particularly where no 
notice has been given to petitioner or his counsel.®*^ 
An order may be modified to remand the petitioner 
to the proper person,®® and, in view of the partic¬ 
ular facts, an order remanding a relator who has 
previously been admitted to bail may be amended 
so as specifically to direct the arrest and confinement 
of the relator.®® 


684—^Pels V. Snook, D.C.Ga., 80 F. 
2d 1S7. 

Cal.—^Ex parte Bathurst, 277 P. 201, 
98 Cal.App. 652. 

IlL—People V. Eller, 153 N.B. 597, 
323 Ill. 28, 49 A.Ii.R. 490. 

N'.T.—People ex rel. Temple v. Bro- 
phy. 290 N.T.S. 2, 248 App.Dlv. 442. 
affirmed 6 N.E.2d 416, 273 N.Y. 487 
—^People ex pel. Smith v. Hunt, 29 
N.T.S.2d 920. 177 Mlsc, 288, appeal 
denied 30 N'.T.S.Zd 805, motion de¬ 
nied 39 N.E.2d 294, 287 N.Y. 678, 
appeal denied 32 N',Y.S.2d 779— 
People V. Mittleman, 268 N.Y.S. 
819, 150 Misc. 394. 

Utah.—^E*rankey v. Patten, 284 P. 318, 
76 Utah 281. 

Wash.—^Williams v. McCauley, 108 
P.2d 822, 7 Wa8h.2d 1. 

Effect of statutozy xednctloiL of teim 
On return of habeas corpus writ 
for release from state prison of one 
legally sentenced as fourth offender 
to term of twenty years to life on 
conviction of receiving stolen prop¬ 
erty, supreme court has no authority 
to Interfere with such sentence, even 
though term was subsequently re¬ 
duced to ten years by statute.—^Peo¬ 
ple ex rel. Smith v. Hunt, 29 N.T.S. 
920, 177 Misc. 288, appeal denied 30 
N.Y.S.2d 805, motion denied 39 N.E. 
2d 294, 287 N.Y. 678, appeal denied 
32 N.Y.S.2d 779. 

Mo.—^LaGore v. Ramsey, 126 S. 
W.2d 1163—^Ex parte Cohen, 60 S. 
W. 1031, 159 Mo. 662. 

Pa-—Commonwealth v. Heston, 141 


I A. 287, 292 Pa. 601—Common- 

I wealth ex rel. Schultz v. Smith, 11 
A.2d 656, 139 Pa.Super. 357—Com¬ 
monwealth ex rel. Bogers v. Ashe, 
8 A.2d 46, 133 PaSuper. 364—Com¬ 
monwealth ex rel. Miller v. Ashe, 
174 A 295, 114 Pa.Super. 332. 
Sentence Imposed pxlor to enactment 
of statute 

Such a statute permits correction 
of a sentence imposed prior to the 
enactment of the statute.—Ex parte 
Bethurum, 66 Mo. 545. 

Errors other than time or place 
In habeas corpus proceeding, su¬ 
preme court has no power to correct 
Judgment of trial court in a criminal 
case as to errors other than as to 
time and placa—^LaGore v. Bamsey, 
Mo., 126 S.W.2d 1153. 

Power to impose new sentence 

Under a statute authorizing a 
court on habeas corpus to modify or 
correct the Imprisonment, the court 
has no right to Impose a new and 
different sentence. 

Mo.—^Bx parte Cornwall, 122 S.W. 

666, 223 Mo. 259, 135 Am.S.B. 507. 
Pa.—Commonwealth v. Cohen. 63 Pa- 
Super. 581. 

46. Pla.—Jones v. King, 189 So. 687, 
138 Fla. 564. 

47. Ga.—Wright v. Martin, 111 S.B. 
190. 153 Ga. 32. 

48. U.S.—^Tiberg v. Warren, Wash., 
192 F. 458. 112 C.C,A 596. 

49. Cal.—^Bx parte Von Vetsera, 93 
P. 1086, 7 CaLApp. 136. 
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[six Ind.—Schelrlng v. Baker, 177 N. 

YL 866, 202 Ind. 678. 

I Or.—^Ex parte Armstrong, 128 P.2d 
951. 

Bevlew of findings 
On application for habeas corpus, 
court could not, on motion to modi¬ 
fy, made at term of court subse¬ 
quent to term when Judgment' was 
rendered, review finding made under 
issues tried, and enter different find¬ 
ing and Judgment—Scheirlng v. BaJc- 
er, 177 N.E. 866, 202 Ind. 678. 

61. U.S.—Aderhold v, Murphy, C.CL 
AKan., 103 P.2d 492. 

58, U.S,—^Aderhold v. Murphy, su¬ 
pra. 

53. HI.—^Mears Slaytoo Lumber Co. 

V. District Council of Chicago of 
the United Brotherhood of Car¬ 
penters and Joiners of America. 156 
Ill.App. 327. 

54, N.Y.—^People v. Brown, 9 N.B. 

130 N.Y.WkIy.Dig. 

65. Cal.—Ex parte Moffett, 57 P.2d 
538, 13 Oal.App.2d 741, vacating 55 
P.2d 684, 12 Cal.App.2d 320. 

56. Minn.—State v. Bechdel, 87 N.- 

W. 838. 38 Minn. 278. 

67. Fla.—^Reffkln v. Mayo, 156 So. 
674, 116 Fla. 214. 

sa N.Y.—^People ex reL Moss 
Brophy, 286 N.Y.S. 922, 247 APP. 
Dlv. 859. 

69. Pa.—Commonwealth v, Lewis, 98 
A 726, 258 Pa. 620. 
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c. Enforcement and Satisfaction of Order 

The proper form of enforcement of a Judgment In 
Habeas corpus Is by contempt proceedings. Under some 
statutes rearrest after discharge is prohibited and made 
subject to a penalty recoverable by the person aggrieved. 

Issuance of execution on a j’udgment in habeas 
corpus proceedings is unauthorized;60 the proper 
form of enforcement of a judgment in habeas cor¬ 
pus is by contempt proceedings.®^ The appearance 
of accused in the criminal court of record pursuant 
to the order of court in habeas corpus satisfies the 
order and leaves accused under the control of the 
criminal court.®^ Where an order releasing the 
prisoner on habeas corpus is declared void, the pen¬ 
itentiary warden must take the same steps to obtain 
the prisoner's custody as in case of other prison¬ 
ers unlawfully at large.®® 

Penalty for rearrest after discharge. In accord¬ 
ance with the provisions of some statutes, rearrest 
after discharge on habeas corpus is prohibited and 
made subject to a penalty, recoverable by the per¬ 
son aggrieved,®4 but it has been held that the pen¬ 
alty is not incurred by taking a person in custody 
after a discharge for defects in the original com¬ 
mitment,®® or by taking a person in custody a sec¬ 
ond time on civil process.®® Such a statute does 
not apply to the acts of a court done of record.®*^ 

§ 104. - Operation and Effect of Dis¬ 

charge 

a. In general 

b. As res judicata 

a. In General 

An order of discharge has a binding force and ef¬ 
fect on all parties concerned, but It does not affect the 
rights of a person who Is not a party, or In privity with 
a party, to the proceedings. 

An order discharging a person in habeas corpus 
proceedings made by a court possessing jurisdiction 


has a binding force and effect on all parties con¬ 
cerned.®® The rights of a person who is not a party 
to the proceedings, or in privity with a party, are 
not affected by the judgment or order.®® The effect 
of the discharge is not varied by the fact that the 
petition was presented, not by the person impris¬ 
oned, but by some one in his behalf.7® Where the 
order is made by a probate court vested with full 
jurisdiction in habeas corpus proceedings, it is just 
as binding as one made by a higher court.^^ 

Discharge as release of sureties on the bail bond 
is treated in Criminal Law § 79 g. The operation 
and effect of a determination awarding the custody 
of an infant are considered supra § 45. 

b. As Bes Judicata 

(1) In proceedings involving subsequent 

detention or imprisonment 

(2) In actions for damages 

(1) In Proceedings Involving Subsequent De¬ 
tention or Imprisonment 

An order or Judgment granting a discharge Is con¬ 
clusive as to the illegality of the custody in subsequent 
proceedings concerning the validity of a later detention 
or Imprisonment, and is res judicata as to all Issues of 
law and fact necessarily involved in that result; but not 
as to Issues and facts not decided or not Involved. 

It is a general rule, affirmed by statute in many 
jurisdictions, that an order or judgment discharging 
a person in habeas corpus proceedings is conclusive 
as to the illegality of the custody, in subsequent 
prosecutions or proceedings concerning the validity 
of a later detention or imprisonment, and is res 
judicata of all issues of law and fact necessarily in¬ 
volved in that result,*^2 go that a person discharged 
in habeas corpus proceedings cannot lawfully be 
again arrested, imprisoned, restrained or kept in 
custody for the same cause under the same state of 
facts.*^® Thus a person cannot again be arrested on 


eOi Conn.—^Ferrle v. Trentinl, 149 
A. 664, 111 Conn. 245. 

61- Conn.—^Perrie v, Trentinl, su- 
pra. 

Tex,—^Bx parte Imhoff, Cr., 123 S.W. 
609—Ex parte Haubelt, 123 S.W. 
607, 67 Tex.Cr. 512. 

62. Fla.—State ex rel. Metcalf v. 
Liebman, 138 So. 740, 103 Fla. 1068. 

63. Ill.—People ex rel. Kemer v. 
Circuit Court of Sangamon County. 
188 N.E. 408, 354 Ill. 363. 

64. Wls.—Beyer v. Vanderkuhlen, 4 
N.W. 364, 48 WiB. 320. 

29 C.J. p 163 note 14, p 178 note 96 

fc] (1). 

85. Pa.—Schofield v. Hoot, 12 Phlla. 
333. 


66. Pa.—^Hecker v. Jarrett, 1 Binn. | 
374. 

67. N.T.—^Tates v. Lansing, 5 Johns. 
282. 

6a Tex.—Ex parte Haubelt, 123 S. 

W. 607, 67 Tex,Cr. 612. 

69. U.S.—^Aderhold v, Soileau, C.C.A. 
Ga., 67 F.2d 269. 

Tex.—Caruthers v. Hines, Com.App., 
290 S.W. 165, affirming, Civ.App., 

283 S.W. 244, and certiorari de¬ 
nied 48 S.Ct. 18, 276 U.S. 526. 72 
L.Ed. 406. 

TO. Mass.—McConologue’s Case, 107 
Mass. 164. 

71. Kan.—^In re Crandall, 54 P. 686, 
59 Kan. 671. 

72. Ariz.—Christiansen v. "Weston, 

284 P. 149, 36 Ariz. 200. 
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I Colo.—Hunt V. People, 230 P. 607, 76 
Colo. 231, citing Corpus Juris. 

Fla.—State ex rel. Cacciatore v. 
Drumrlght, 166 So. 721, 723, 116 
Fla. 496, 97 A.L.R. 154, citing Cor¬ 
pus Juris—Johnson v. Lindsey, 103 
So. 419, 89 Fla. 143. 

Ga.—^Day v. Smith, 167 S.E. 639, 643, 
172 Ga. 467, citing Corpus Juris. 

Mo.—^Ex parte Messina, 128 S.W.2d 
1082, 233 Mo.App. 1234. 

29 C.J. p 178 note 93. 

73. Ga.--pay v. Smith. 167 S.E. 639, 
643, 172 Ga. 467, citing Corpus Ju¬ 
ris. 

Ill.--People V. Hill, 176 N.E. 360, 344 
Ill. 246. 

Tex.—^Ex parte Johnson, 164 S.W.2d 
854, 142 Tex.Cr. 483. 

29 C.J. p 178 notes 96-99, 12. 
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the same warrant, indictment, or other process 
which was held illegal,or on a mere colorable 
variation thereof.^® However, an order of dis¬ 
charge is not a grant of freedom for every purpose 
and against ever}' claim.*^® The principle of res 
judicata does not apply so as to render unlawful 
a subsequent arrest and imprisonment under pro¬ 
ceedings which are legal and sufficient and which 
remove the illegalities, or supply the defects, for 
which the discharge in the habeas corpus proceed¬ 
ings was granted,^ ^ and a discharge on the ground 
that detention without process or under defective 
process was unlawful is no bar to a subsequent de¬ 
tention under proper process."^® The order or judg¬ 
ment is not res judicata as to issues and facts not 
decided or not involved in the prior proceedings,*^® 
and the doctrine of res judicata does not apply if 
in the subsequent proceedings it is shown that a 
different state of facts or conditions exists.®® The 
cause of the imprisonment from which the relator 
was discharged on habeas corpus must be shown 
before the discharge can be held to render illegal 
a second imprisonment.®^ Where the judgment does 
not show the ground of discharge, it is not res judi¬ 


cata as to the illegality of the original imprison¬ 
ment.®® An order of discharge other than for 
technical or curable defects terminates the pending 
proceeding,®® so that the person discharged cannot 
be further restrained thereunder.®^ 

Where an order of discharge in habeas corpus 
proceedings is void, as by reason of its being made 
by a court or judge without jurisdiction, it is not 
conclusive and does not present a legal obstacle to 
subsequent arrest and imprisonment.®® 

The operation of a discharge under the rules as 
to former jeopardy is considered in Criminal Law 
§ 266 . 

In proceedings involving deportation of alien. A 
judgment in habeas corpus proceedings discharg¬ 
ing an alien held in custody for deportation is con¬ 
clusive as to all issues of law or fact presented and 
determined.®® The judgment cannot operate as res 
judicata beyond the adjudication that the prisoner 
was at the time illegally in custody, and of the is¬ 
sues of law and fact necessarily involved in that re¬ 
sult,®*^ and a judgment discharging an alien be¬ 
cause of defects in the deportation proceedings is 


7^ Fla.—State ex rel. Cacclatore v. 
Drumrl^ht, 156 So. 721, 116 Fla. 
496, 97 A.L..B. 154. 

29 C.J. p 178 notes 2-4. 

75. Ohio.—Copelan v. McHenry, 181 
K.B. 818, 42 Ohio App. 200. 

7eL CaL—^Ex parte Hunter, 195 P. 

76, 50 Cal.App. 285. 

77. Fla.—State ex rel. Cacclatore 
V. Drumright. 166 So. 721, 723. 116 
Fla. 496, 97 A.L 1 .R. 154, citing Cos- 
pu Jtixls—Lehman v. Gear. 147 
So. 853, 109 Fla. 552, followed in 
Lehman v. Fitzgerald. 147 So. S55, 
109 Fla. 556. 

Tex.—Ex parte Patterson, 141 S.W. 

2d 319, 139 Tex.Cr. 489. 

29 C.J. p 178 note 8. 

Befeot of proof 

Defendant, after a discharge for 
defect of proof, may be again ar¬ 
rested on sufficient proof and com¬ 
mitted under legal process.—^Ex parte 
Heinze, 2 P.2d 661, 116 Cal.App. 286 
—29 aj. p 178 note 1. 

Invalid sentence 

Belease of a prisoner unlawfully 
sentenced but validly convicted does 
not bar further proceedings sentenc¬ 
ing defendant.—State v. Lee Llm, 7 
P.2d 825, 79 Utali 68. 

Ambiguous sentence 
Where minutes of federal district 
court in Texas were ambiguous in 
that they failed to show whether the 
two five-year sentences Imposed 
against defendant were to run con¬ 
currently or consecutively, a writ of 
habeas corpus issued by federal dis¬ 
trict court of Missouri after defend¬ 


ant had served five years in peniten¬ 
tiary had no effect on jurisdiction of 
federal district court in Texas to 
continue Its proceeding to correct 
ambiguous record of sentences.—^Bule 
V. U. S.. C.C.A.Tex. 127 P.2d 367, 
certiorari denied 63 S.Ct. 256, 317 IT. 
S. 689, 87 L.Bd. -. 

78. HI.—^People v. Traeger, 171 N.E. 
548, 339 III. 356. 

29 C.J. p 178 notes 2-4. 

79. U.S.—Aderhold v. Soileau, C.C.A. 
Ga., 67 P.2d 269. 

Ga.—Day v. Smith, 157 S.B. 639. 
172 Ga. 467. 

N.Y.—^People ex rel. Bothermel v. 
Murphy, 298 N.Y.S. 333, 249 App. 
Div. 867. 

Pa.—Commonwealth v, Heiland, 173 
A. 759, 113 Pa.Super. 534. 

Va.—^Lewis v. Fullerton, 1 Rand. 16, 
22 Va. 15. 

SiibBeq,nent sanity of aoonsed 

An order of superior court, on 
hearing writ of habeas corpus, sus¬ 
pending sentence for murder because 
of insanity, is not res judicata as 
to subsequent inquiry into sanity of 
I accused, since the judgment of the 
court in which he was convicted is 
conclusive as to sanity at the time 
of commission of the crime.—Grossl 
V. Long. 238 P. 983, 136 Wash. 133. 
Finding as to bail 

Finding, on habeas corpus, that 
petitioners were entitled to bail 
should have no influence on deter¬ 
mination of guilt or innocence at 
trial.—^Hyde v. Lehman, 128 So. 846, 
99 Fla. 1228. 


Warrants not Involved In prooeed* 
ings 

Judgment discharging applicant for 
habeas corpus did not require dis¬ 
charge in subsequent proceedings, 
where held under warrants not in¬ 
volved In former proceedings.—^Day 
V. Smith, 157 S.E. 639, 172 Ga. 467. 

80l Fla.—Johnson v. Lindsey, 103: 

So. 419, 89 Fla. 143. 

KJ.—State V. Brearly, 5 N.J.Law 
653. 

81. Fla.—^Ex parte Powell, 20 Fla* 
806. 

82. Arlz.—Christiansen v. Weston, 
284 P. 149, 36 Arlz. 200. 

83. Kan.—In re Crandall, 54 P. 686, 
59 Kan. 671. 

84. Minn.—State v. Holm. 34 N.W.. 
748, 37 Minn. 405. 

86. Cal.—^France v. Superior Court 
of State of California in and for 
Los Angeles County, 255 P. 815,, 
201 CaL 122, 52 A.L.R. 869. 

Ill.—^People ex reL Carlstrom v. 
Shurtleff, 189 N.E. 291, 365 IIL 
210 . 

N.J.—State V. Brearly, 5 K.J.Law 655. 
29 C.J. p 178 note 13. 

8& U.S.—^Harris v. Biszkowicz, CC. 
A.MO., 100 F.2d 864. 

87. U.S.—^Harris v. Biszkowicz, CG. 
A.MO., 100 F.2d 854—U. S. ex rel. 
Consola v. Kamuth, D.CJ^.T., 27 F. 
Supp. 461. 

D.C.—^Llnklater v. Perkins, 74 r.2d 
478, 64 App.D.a 69. 
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not a bar to new proceedings against the relator.88 
The fact that an order discharging an alien, in a 
habeas corpus proceeding to inquire into detention 
under a warrant of deportation, does not contain a 
provision retaining the right of the government to 
renew the deportation proceedings does not prevent 
such renewal.*^ 

In proceedings involving extradition. A discharge 
of petitioner in habeas corpus proceedings involving 
detention under extradition proceedings is res judi¬ 
cata in subsequent extradition proceedings involv¬ 
ing the same charge and the same set of facts®® 
unless the court discharging the prisoner acted be¬ 
yond its jurisdiction,but it is not res judicata in 
any proceeding as to issues or facts not involved in 
the prior proceedings,®^ and it does not prevent a 
subsequent prosecution or imprisonment for the of¬ 
fense itself.®® Thus a discharge on the ground of 
insufficient evidence®^ or on the ground that the 
process was defective®® will not bar a second pro¬ 
ceeding for the same offense on additional evidence 
or on new process. 

In proceedings involving commitment for insani¬ 
ty. A judgment in habeas corpus proceedings dis¬ 
charging as sane a person formerly committed as 
insane is not subject to collateral attack,®® and on 
a collateral attack the court must assume that the 
order of the habeas corpus court was based on suf¬ 


ficient evidence.®'^ A judgment in habeas corpus 
proceedings discharging one committed as insane be¬ 
cause of defects in the lunacy proceedings is res 
judicata that the commitment order w^as void.®® 

AUowamce of hail. Where a person indicted for 
murder is admitted to bail and the cause is after¬ 
ward dismissed, he is, in case he is again indicted, 
entitled to bail, for his right to bail is res judica¬ 
ta.®® A statute which gives accused the right after 
indictment found to sue out a second writ of habe¬ 
as corpus for admission to bail applies where bail 
has been fixed before indictment, and permits ac¬ 
cused to be again granted bail on habeas corpus aft¬ 
er indictment.^ 

(2) In Actions for Damages 

Thera Fs a eonfliot of authority as to whether an or¬ 
der of discharge Is res Judicata in a subsequent action of 
false Imprisonment brought by the relator against the 
person at whose Instance the restraint occurred. 

Some courts deny that an order of discharge in 
habeas corpus proceedings is res judicata in a sub¬ 
sequent action of false imprisonment brought by 
the relator against the person at whose instance the 
restraint occurred.® Other courts hold that the 
order of discharge is res judicata in such subse¬ 
quent suit where the person causing the restraint 
appeared and was heard in the habeas corpus pro- 


88. U.S.—U. S. V. Tod. C.C.A.N.T., 
2S9 F. 761, certiorari granted Tod 
V. Waldman, 44 S.Ct. 6, 268 U.S. 
692, 68 Li.Eld. 609. and reversed on 
other grounds Tod v. Waldman, 45 
S.Ct. 85. 266 U.S. 113, 69 L.Ed. 195. 
modified on other grounds 45 S.CL 
198. 266 U.S. 547, 69 L.Ed. 195— 
Colyer v. Skefflngton. D.ClMass., 
265 F. 17. decree reversed on oth¬ 
er grounds, C.C.A., Skefilngton v. 
Katzeff, 277 P. 129. 

89. U.S.—U. S. ex reL Chumura v. 
Smith, D.C.N.T.. 29 F.2d 287. af¬ 
firmed. C.C.A., U. S. ex rel. Chu¬ 
mura V. Flynn, 29 F.2d 287. 

Discharge beoause of prolonged de. 
tentloxL pending deportation 
The rule waa applied where the 
alien was discharged because he had 
been detained In Jail an unreasona¬ 
ble length of time pending deporta¬ 
tion. the ground of the prolonged de¬ 
tention being that he could not he 
deported to the country from which 
he came because of lack of a pass¬ 
port.—^U. S. ex reL Chumura v. 
.Smith, supra. 

sa Mo.—^Ex parte Messina, 128 S.W. 

2d 1082, 233 Mo.App. 1284. 

25 C.J. p 270 note 83. 

91. U.S.—Collier v. Vaccaro, aCA. 


Mo., 51 F.2d 17, modifying. D.Q, 
Vaccaro v. Collier. 38 P.2d 862— 
In re Burke, D.C.Minn., 4 F.Cas.N’o. 
2.168. 

93. U.S.—Desmond v. Eggers, C.C.A. 

Wash.. 18 F.2d 608. 

Wash.—State v. Shears, 205 P. 417, 
119 Wash. 276. 

25 C.J. p 270 notes 87, 88. 

93. Ohio.—Ex parte Silverman, 42 
N.E.2d 87, 69 Ohio App. 128, appeal 
dismissed In re Silverman, 43 N. 

E. 2d 238, 140 Ohio St. 835. 

Wash.—State v. Shears, 205 P. 417. 

119 Wash. 276. 

29 C.J. p 179 note 14. 

94. U.S.—Morse v. U. S., N.T., 45 S. 
Ct. 209, 267 U.S. 80, 69 L.Ed. 522 
—Desmond v. Eggers, C.C.A.Wash., 
18 F.2d 503. 

Ill.—^People ex rel, Mark v. Toman, 
199 N.E. 124, 862 111. 282, 102 A 
Ii.R. 379. 

95. U.S.—Morse v. U. S., N.T., 45 S. 
Ct. 209. 267 U.S. 80, 69 L.Ed. 522 
—Collins V. Iioisel. Lia., 43 S.Ct 
618, 262 U.S. 426, 67 L.Bd. 1062— 
Keams v. Keville, dCA-Mass., 67 

F. 2d 566. 

HI.—^People ex rel. Mark v. Toman, 
199 N.E. 124, 362 Ill. 282, 102 A 
L.R. 379. 

26 C.J. p 270 note. 85. 
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Disohazge on sngpeasicn of warrant 
A discharge, when It appears that 
the governor's warrant is tempo¬ 
rarily suspended, is not an adjudica¬ 
tion which bars the petitioner's sub¬ 
sequent arrest on such warrant— 
People ex r^ De Bardas v. Tolman. 
4 N.E.2d 859, 364 Ill. 516. certiorari 
denied and appeal dismissed People 
of State of Illinois ex rel. De Bardas 
V. Toman, 67 S.Ct 618, 300 U.S. 642, 
81 Ii.Ed. 857. 

3>iirerent warrant for different pcuv 
pose 

A discharge will not bar proceed¬ 
ings under a different warrant is¬ 
sued for a wholly different purpose. 
—Morganfield v. Archibald. 10 Ohio 
Clr.Ct 40, 6 Ohio Clr.Dec. 891. 

99m IlL—^People v. Rlghelmer, 137 
N.E. 858, 306 nL 308. 

97. Cal.—^In re Seegelken's Estate, 
284 P. 987, 103 CalApp. 691. 

98;. Colo.—^Hunt v. People, 230 P. 
607, 76 Colo. 231. 

99. Tex.—Augustine v. State. 23 S. 
W. 689, 88 Tex.Cr. 1, 47 Am.S.K. 
17. 

1. Tex.—^Ex parte Wilson, 20 Tex, 
App. 498. 

a. N.T.—^liosaw V. Smith, 96 N.T. 
& 191, 109 App-Dlv. 764. 
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ceeding,^ but not othenvise.^ There are dicta both 
in favor of^ and against® the proposition that the 
order of discharge is res judicata in a subsequent 
civil suit between the relator and the officer who 
held him in custody. A discharge because of the 
unreasonable length of time for which the petition¬ 
er was detained is not conclusive as to the legality 
of his original arrest.^ 

Discharge as termination of prosecution giving 
ground for action of malicious prosecution is con¬ 
sidered in the C.J.S. title Malicious Prosecution § 
60, also 38 C.J. p 445 notes 23, 24. 

§ 105. -Operation and Effect of Refusal 

to Discharge 

Although not applicable In all Jurlsdlctionsi the gen¬ 
eral rule supported by the great weight of authority is, 
in the absence of a statute providing otherwise, that a 
refusal to discharge relator is not a bar to, or res Ju¬ 
dicata on, a subsequent application for the writ. How¬ 
ever, the prior adjudication may be taken into consicT- 
eration by the court to prevent abuse of the writ. 

In a number of jurisdictions by reason of express 


statutory provisions,® and in a few jurisdictions 
even in the absence of express statute,® the doc¬ 
trine of res judicata applies to habeas corpus pro¬ 
ceedings wherein release of the relator is refused, 
and the decision is conclusive as to all points pre¬ 
sented or which might have been presented on the 
first application, at least where the imprisonment 
is in a civil case,^® or where the decision is subject 
to review on appeal, writ of error, or certiorari.il 
By the great weight of authority, the rule is, in 
the absence of a statute providing otherwise, that 
a refusal to grant a writ of habeas corpus, or a dis¬ 
missal of the writ, or a remand of the relator to- 
custody, or other refusal to discharge him, is not 
a bar to, or res judicata on, a subsequent application 
for the writ.i® In the absence of statutory restric¬ 
tions, the person detained may make successive ap¬ 
plications to every court or judge having jurisdic¬ 
tion.!® However, even though the doctrine of res 
judicata is not applicable, where the second appli¬ 
cation is based on the same or not materially dif¬ 
ferent facts, the fact that the previous application 
has been made and refused may be taken into con- 


3. Me.—^Turgeon v. Bean, 83 A. 557, 
109 Me. 189. Ann.Cas.l913E 567. 

Mich.—Castor v. Bates. 86 N.W. 810, 
127 Mich. 285, 89 Am.S.B. 471. 

4. Mich.—Oxford v. Berry, 170 N. i 
W. 83, 204 Mich. 197. 

5. Wla.—State v. Huegin, 85 N.W. 
1046, 110 Wis. 189. 

6 . N.T.—Matter of Quinn. 37 N.Y. 
S. 534, 2 App.Dlv. 103, 25 N.Y.Civ. 
Proa 226. 

7. Mich.—Frieaenhan v. Maines, 100 
N.W. 172. 137 Mich. 10. 

& Fla.—State ex rel. Williams v. 
Prescott. 148 So. 533, 110 Fla. 261 
—State ex rel. Davis v. Hardie, 146 
So. 97. lOS Fla. 133. 437—D'Ales- 
sandro v. Tippins, 137 So. 281, 102 
Fla. 10. 

Iowa.—^Rathbun v. Baumel, 191 N. 
W. 297. 196 Iowa 1233. 30 A.Lr.R. 
216. 

Tex.—Ex parte Osborne, 91 S.W.2d 
703. 130 Tex.Cr. 111. 

W.Va.—State v. Lowe. 137 S.B. 219, 
103 W.Va. 264. 

29 C.J. p 180 note 49. 

a. Ga.—^Allman v. Aldredge, 18 S.E. 
2d 478, 193 Ga. 269, transferred, see 
16 S.R2d 525, 66 Ga.App. 761—Wil¬ 
liams V. Lawrence, 18 S.E.2d 463, 
193 Ga. 381, certiorari denied 62 
S.Ct. 905, 316 U.S. 316, 86 L.Ed. 
1214. 

29 OJ. p 179 note 26. 

lOu Ga.—^Perry v. McLendon, 62 Ga. 
593. 


11. S.D.—^McMahon v. Mead, 139 N. 
W. 123. 30 S.D. 515. 

29 C.J. p 179 note 28. 

Judgment res Judicata udess re¬ 
versed 

Judgment of circuit court denying 
writ of habeas corpus to secure re¬ 
lease from Imprisonment is res Ju¬ 
dicata of legality of Imprisonment 
unless reversed.—In re Harrand, 236 
N.W. 869. 254 Mich. 684. 

12. U.S.—Waley v. Johnston, Cal., 62 
S.Ct. 964, 316 U.S. 101, 86 L.Ed. 
1302, vacating. C.C.A., 124 P.2d 687, 
affirming, D.C., 38 F.Supp. 408— 
Wong Doo V. U. S., Ohio, 44 S.Ct 
624, 265 U.S. 239, 68 L.Ed. 999, af¬ 
firming, C.C.A., W'ong Sun v. U. S., 
293 P. 273, affirming, D.C., Wong 
Sun V. Fluckey, 2S3 F. 989—Sal¬ 
inger V. Lolsel, La., 44 S.Ct. 619, 
265 U.S. 224, 68 L.Ed. 989, revers¬ 
ing, C.C.A., Salinger v. U. S., 295 
P. 498—^Harrison v. King, C.C.A. 
Mo., Ill P.2d 420—U. S. ex rel. 
Bruno v. Relmer, C.C.A.N.Y., 103 
P.2d 341—^Farnsworth v. Zerbst C. 
C.A.Ga., 98 P.2d 641, denying re-: 
hearing 97 P.2d 256—^Hall v. John¬ 
ston, C.C.A,Cal., 91 P.2d 363—^U. S. 
ex reL Ketteunen v. Reimer, aC.A. 
N.Y., 79 F.2c[ 3l5—Rosso v. Ader- 
hold, aC.A.Ga.. 67 P.2d 316—Ader- 
hold V. Soileau, C.C.A.aa., 67 F.2d 
259—Albori v. U. S., C.C.A.Cal., 67 
P.2d 4—Coates v. Lawrence, D.C. 
Ga., 46 F.Supp. 414, afflrmei C.C. 
A., 131 P.2d 110—Wheeler v. Kai¬ 
ser, D.C.MO., 45 F.Supp. 937—^Moth- 
ershead v. King, D.QMo., 37 F. 
Supp. 210—^Bx parte Berman, D.C. 
Mo., 14 F.Supp. 716. 
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D.C.—^Barry v. Hall, 98 P.2d 222. 68 
App.D.C. 850. 

Ill.—^People ex rel. Carlstrom v. 
Shurtleff, 189 N.B. 291, 355 Ill. 
210 . 

Ky.—Shepherd v. Rich, 283 S.W. 1006, 
214 Ky. 684. 

Mont—^Ex parte Reinhardt 292 P. 
682, 88 Mont 282—Ex parte Pyle, 
234 P. 254, 72 Mont. 494. 

N.H.—Sheehy v, Sheehy, 186 A. 1, 
88 N.H. 223, 107 A.L.R. 636. 

N.M.—^Bx parte Nabors, 267 P. 58, 
33 N.M. 324. 

N.Y.—People ex rel. Sabatino v. 
Jennings, 223 N.Y.S. 124, 221 App. 
Div. 418, motion denied 159 N.E. 
643, 246 N.Y. 540, affirmed 159 N.E. 
677, 246 N.Y. 624. 

29 C.J. p 179 note 29. 

Coxnmitmeat of insane person 
Orders of remand in habeas corpus 
proceedings, brought for release of 
patient from hospital for the insane 
because of confinement without op¬ 
portunity for hearing and defense, 
were not res Judicata of subsequent 
similar proceeding, either as to le¬ 
gal determinations that patient’s 
original confinement was legal, or 
as to factual determinations that pa¬ 
tient was insane.—Barry v. Hall, 98 
F.2d 222, 68 App.D.C. 360. 

13. Mo.—Breck v. Rickart, 168 S. 
W. 843, 252 Mo. 302—In re Waller, 
App., 234 S.W. 866. 

Mont—Ex parte Reinhardt, 292 P, 
682, 88 Mont 282. 

29 G.J. p 179 note 30. 
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sideration,i4 to prevent abuse of the writ,i5 and, in 
the discretion of the court, it may be given control¬ 
ling weight it may warrant or justify a denial 
of the second applicationi*^ summarily,without a 
close examination of the facts.^^ if there is no 
ground for believing that there is an 3 rthing in the 
nature of abuse of process, the court need not treat 
the dismissal of the former writ as of material sig- 
nificance.20 

Both under express statutory provisions and oth¬ 
erwise, a refusal to discharge the relator in habeas 
corpus proceedings is not a bar to, or res adjudicata 
on, a second application based on new facts and 
circumstances presenting a substantially different 
case.2^ The presentation of newly discovered ev¬ 
idence or evidence which was not within the power 
of the petitioner to produce at the former hearing 
will entitle the petitioner to a new hearing under 
exceptions to a statute rendering the former judg¬ 


ment res judicata,but the petitioner is not enti¬ 
tled to a new hearing if the statute makes no such 
exception.23 

A judgment on a writ of habeas corpus remand¬ 
ing the prisoner has been held not to be a bar to 
a subsequent action by him for false imprison- 
ment.24 

After a determination in habeas corpus proceed¬ 
ings that the action of a draft board in its classifi¬ 
cation of a registrant under the Selective Training 
and Service Act of 1940 was not arbitrary, the reg¬ 
istrant cannot subsequently raise the same question 
in a prosecution for failing to report.25 

Sticcessive applications to same court. The same 
court will not ordinarily entertain successive appli¬ 
cations for writs of habeas corpus based on the 
same ground and the same facts, or on other 
grounds or facts w'hich existed when the first ap- 


U.S.—Wong Doo V. U. S., Ohio, 
44 S.Ct. 524. 265 U.S. 239. 68 L.Ed. 
999, affirming, C.C.A., Wong Sun v. 
n. S., 293 F. 273. affirming, D.C.. 
Wong Sun v. Fluckey, 283 F. 989 
—Salinger v. Lolsel, La., 44 S.Ct. 
519, 265 U.S. 224, 68 L.Ed. 989, re¬ 
versing, C.C.A., Salinger v. U. S., 
295 F. 498—U. S. ex rel. Bruno v. 
Relmer, C.C.A.N.T., 103 F.2d 341— 
Hemaley v. Swope, C.C.A.Waah.. 100 
F.2d 81—Coates v. Lawrence, D.C., 
46 F.Supp. 414, affirmed, G.C.A., 131 
P.2d 110—Wheeler v. Kaiser, D.C. 
Mo., 45 F.Supp. 937—Mothershead 
V. King, D.C.MO., 37 F.Supp. 210. 
N.J.—^Bx parte Tremper, 8 A.2d 279, 
284, 126 N.J.Eq. 276, citing Corpus 
Juris, and affirmed 19 A.2d 342, 129 
N.J.E<X. 274. 

Wash.—^Volgt V. Mahoney, 116 P.2d 
300, 10 Wash.2d 157. 

29 C.J. p 180 note 32. 

15. U.S.—^U. S. ex reL Kettunen v. 
Relmer, aC.A.N.T., 79 F.2d 315. 
“Though not an absolute bar the 

former proceedings are not to be 
entirely disregarded, since grood faith 
generally would require a petition¬ 
er seeking the writ to present all 
grounds for relief in one petition 
and not hold others in reserve mere¬ 
ly to form the basis of successive pe¬ 
titions for purposes of delay.”— 
Coates V. Lawrence, D.C.Ga., 46 F. 
Supp. 414, 421, affirmed, C.C.A., 131 
F.2d 110. 

16. U.S.—Wong Doo v. U. S., Ohio, 
44 S.Ct. 524, 265 U.S. 239, 68 L. 
Ed. 999, affirming, C.C.A.. Wong 
Sun V. U. S., 293 F. 273, affirming, 
D.C., Wong Sun v. Fluckey, 283 F. 
^$ 9 —^u. S. ex rel. Bergdoll v. Drum, 
aaA.N.T., 107 F.2d 897, 129 A.L.R. 
1165, certiorari denied 60 S.Ct, 1098, 


310 U.S. 648, 84 L.Ed. 1414 —Wheel¬ 
er V. Kaiser, D.C.Mo., 45 F.Supp. 
937. 

17. U.S.—Rolfe V. Lloyd, C.C.A.Cal., : 
102 F.2d 606—Pagett v. McCauley, 
C.C.A.Wash., 95 P.2d 839—Manlglia 
V. Commander of the Quiseppe Ver¬ 
di, D.C.Mass., 6 F.2a 680, appeal , 
dismissed Maniglia v. The Guisep- 
pe Verdi, 47 S.Ct 447, 273 U.S. 779, 

71 L.Ed. 888—Wheeler v. Kaiser, D. 
C.Mo., 45 F.Supp. 937—Smith v. 
Olson, D.C.Neb., 44 F.Supp. 456— 
Mothershead v. King, D.C.Mo., 37 
F.Supp. 210. 

Cal.—^Ex parte Miller, 112 P.2d 10, 
17 CaL2d 734. 

D.C.—Beard v. Bennett, 114 F.2d 578, 

72 App.D.C. 269. 

OkL—Ex parte Gonshor, 92 P.2d 386, 
66 OkLCr. 316. 

29 C.J. p 180 note 33. 

1& N.H.—^Ex parte Moebus, 66 A. 
641, 74 N.H. 213. 

19. Kan.—In re Clyne, 35 P. 23, 62 
Kan, 441, followed in In re Free¬ 
man, 38 P. 558, 54 Kan. 493. 

2a U.S.—^U. S. ex reL Bruno v. 

Relmer, C.C.A.N.T., 103 F.2d 341. 
jurisdlctiou of trial court 

It is not sufficient ground for de¬ 
nial of writ of habeas corpus to one 
Imprisoned under sentence of a court 
that the sentencing court, having Ju¬ 
risdiction to determine the question 
of its own jurisdiction, had deter¬ 
mined that it had jurisdiction to pro¬ 
nounce the sentence, especially where 
question of jurisdiction was not ac¬ 
tually argued before sentencing 
courL—^Ex parte Tremper, 8 A.2d 279, 
126 N.J.Eq. 276, affirmed 19 A.2d 342, 
129 N.J.Eq. 274, 

21. Fla.—State ex rel. Deeb v. Fa- 
bisinskl, 152 So. 207. Ill FIcl 454, 
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rehearing denied 166 So. 261, 111 
Fla. 454. 

29 C.J. p 181 note 55. 

Petition held not to present new facts 
Tenn.—State v. Poster, 24 S.W.2d 
897, 160 Tenn. 286, denying rehear¬ 
ing 23 S.W.2d 660, 160 Tenn. 285. 

22. Tex.—^Ex parte Osborne, 91 S.W. 

2d 703, 180 Tex.Cr. 111. 

29 C.J. p 181 note 56. 

After damaging testimony is held in¬ 
admissible 

Application for second writ of ha¬ 
beas corpus, stating that, after first 
hearing, damaging testimony against 
applicant had been eliminated from 
the case and held inadmissible by 
the appellate court, places applicant 
in the same position as though he 
had discovered new evidence after 
the first hearing.—^Ex parte Howard, 
296 S.W. 306, 107 Tex.Cr. 886. 

Waiver as to form of application 
By failing to object, the state 
waives the Insufficiency in the form 
of an application which fails to com¬ 
ply with a statute providing that a 
party may obtain the writ of ha¬ 
beas corpus the second time by stat¬ 
ing in his application therefor that, 
since the hearing of his first appli¬ 
cation, important testimony has been 
obtained which was not in his power 
to produce at the former hearing.— 
Ex parte Polk, 276 S.W. 267, 101 Tex. 
Cr. 313. 

2a Miss.—^Ex parte Hamilton, 3 So. 
68, 65 Misa 98—Ex parte Nichols, 
62 Miss. 158—^Ex parte Pattison, 56 
Mlsa 161. 

2A Mass.—^Bradley v. Beetle, 26 N. 
K 429, 153 Mass. 154. 

25. U.S.—^U. S. V. Goodwin, D.C.W. 
Va., 49 F.Supp. 610. 
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plication was made whether or not they were pre¬ 
sented at that tiine.26 Even where it does enter¬ 
tain a second application, it will be disinclined to 
depart from its former decision in the absence of 
circumstances making an entirely different case.^^ 
The practice of making successive applications to 
the same court is one that should not be encour- 
aged.2S While under certain circumstances the 
same court may deem itself warranted in enter¬ 
taining a second application,29 yet it is manifest 
that a single member of the court is not warranted 
in granting the writ after it has been denied by the 
whole court.In case it is deemed advisable to 
apply to the same court for a second writ, the or¬ 
derly and proper course is to apply to the court for 
leave to file a new petition.^i 

Consideration by federal court after refusal by 
state court, A refusal by a state court to discharge 
the petitioner in habeas corpus proceedings is not 
res judicata in a federal court,32 at least where 
the refusal would not be a bar to a new proceed¬ 
ing in the state court,®* but the fact that the state 
supreme court denied release on habeas corpus may 
be sufficient to justify the federal court in denying 
a similar petition.®^ A judgment on habeas corpus 
proceedings in the state supreme court to the effect 
that the state constitution had been complied with 
cannot be reviewed in the federal district court,®^ 
but the federal court may grant the writ where the 
state constitution and statutes have been violated 

26. U.S.—De Maurez v. Swope, C.C. 

A.Wash., 110 P.2d 564—^Pagett v. 

McCauley, aC.A.Wash., 95 P.2d 
S39. 

Okl.—In re Seale, Cr.. 1S5 P.2d 346— 

In re Brewer, Cr., 131 P.2d 509— 

In re Arthur. Cr., 181 P.2d 135— 

Ex parte Berrie, Cr., 139 P.2d 88— 

£x parte Gray, 124 P.3d 430, 74 
Okl.Cr. 200 —Ex parte Davis, 123 P. 

2d 300, 74 Okl.Cr. 75—In re Fraley, 

111 P. 662, 4 Okl.Cr. 91. 

27. Cal.—^Ex parte Duncan, 54 CaL 
75. 

Kan.—Cochran v. Amrlne, 113 P.2d 
1048, 153 Kan. 777, certiorari grant¬ 
ed Cochran v. State of Kansas, 62 
act. 109, 314 U.S. 588. 86 L..Ed. 

474, and reversed on other grounds 
62 S.Ct. 1068, 316 U.S. 255, 86 L.Bd. 

1453. 

Sa Cal.—Ex parte Upson, 94 P. 855, 

7 CaLApp. 631. 

22. Cal.—^Ex parte Udell, 164 P. 23, 

171 Cal. 599. 

BOm CaL—Ex parte Udell, supra. 

31. Cal.—^Ex parte Upson, 94 P. 855, 

7 Cal.App. 531. 

82. U.S.—^Rose V. Mangano, C.CLA. 

N.T., 111 F.2d 114. 

33. U.a —King v. McLean Asylum,; 


so as to deprive petitioner of due process of law, 
even though the state supreme court has refused 
habeas corpus.®® 

Consideration by higher court after refusal by 
lower court. As a general rule, the appellate court 
will deny an original application for habeas corpus 
where the lower court has refused the application 
on identical facts and no appeal has been taken 
therefrom,®7 but in the absence of statutory re¬ 
strictions it is not required to do so,®® and where 
the jurisdiction of the supreme court of the state 
and lower courts is concurrent in the issuance of 
writs of habeas corpus, the higher court may en¬ 
tertain a petition therefor after a lower court has 
refused to discharge the petitioner.®® Under the 
statutes in some jurisdictions it has been held that 
the appellate court cannot exercise original juris¬ 
diction to grant a writ of habeas corpus after an 
unsuccessful application to a lower court,but un¬ 
der other statutes a new application to be heard 
must be made to a higher court.^^ On application 
for a writ of habeas corpus in the supreme court of 
Oklahoma, that court will follow the ruling of the 
criminal court of appeals on a prior application in¬ 
volving the identical facts.^® In Florida the judg¬ 
ment of the circuit court, after a hearing on the re¬ 
turn, becomes absolute and res judicata in the su¬ 
preme court unless reversed on writ of error by the 
appellate court,^® but a petitioner for the writ de¬ 
nied by the circuit court may apply direct to the 

confined to a state training school, 
after hearing on an application for a 
writ of habeas corpus before a coun¬ 
ty court and the giving of notice of 
an appeal, was held not ground for 
the granting of a subseauent writ 
by the court of criminal appeals on 
the theory that such confinement had 
prevented him from effecting his 
appeal.—^Ex parte Burkhart, 258 S.W. 
818, 96 Tex.Cr. 662. 

38, N.M.—^Ex parte Nabors, 267 P. 
58. 33 N.M. 324. 

39i N.M.—^Bx parte Nabors, supra. 

4a Ky.—Shepherd v. Rich, 283 S. 
W. 1006, 214 Ky. 684. 

41. Cal.—^Ex parte Zany, 130 P. 710, 
164 Cal. 724. 

Mont—State v. District Court in and 
for Lewis & Clark County First 
Judicial Dist. Ct, 147 P. 612, 50 
Mont 428. 

42. Okl.—^In re Wllllson, 288 P. 846» 
143 Okl. 174—^Ex parte Burton, 161 
P. 532, 68 Okl. 764—Ex parte Jus¬ 
tus. 110 P. 907, 26 OkL 101. 

43. Fla.-State ex reL Williams v. 
Prescott 148 So. 633, 110 Fla. 261 
—State ex rel. Davis v. Hardie. 146 
So. 97, 108 FM 138, 437. 


^ Mass., 64 F. 331. 12 CGA. 145, 26 
L.R.A. 784. 

34. U.S.—Goodman v. Kunkle, C.C.A. 
Ind., 72 P.2d 334, certiorari denied 
55 S.Ct 218, 293 U.S. 619, 79 L.Ed. 
707—Sander v. Johnston, C.C.A. 
Cal., 11 P.2d 509. 

35. U.S,—Coates v. Lawrence, D.C. 
Ga., 46 P.Supp. 414, affirmed, C.C.A., 
131 F.2d 110. 

36. U.S.—Voigt V. Webb, D.C.Wash., 
47 F.Supp. 743. 

37. Kan.—Green v. Amrine, 111 P.2d 
80, 153 Kan. 435. 

Pa.—Commonwealth ex rel, Orlando 
V. Smith, 30 A2d 534, 346 Pa. 42 
—Commonwealth ex reL Jackow- 
ski V. Fluck. 24 A.2d 729, 147 Pa. 
Super. 434—Commonwealth ex reL 
Nedeau v. Ashe, 19 A.2d 462, 842 
Pa. 46. 

Senior clroult Judge denied an ap¬ 
plication for writ of habeas corpus 
for release from imprisonment where 
prisoner's prior application to dis¬ 
trict court for habeas corpus had 
been denied.—O'Brien v. Swope, C.C. 
A., 106 F.2d 471. 

Ctoafimmient alleged as preventing 
appeal 

That applicant was remanded and 
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supreme court presenting his original petition, which 
will be treated as an application to the supreme 
court for an original writ.^^ Under the practice 
obtaining in a few jurisdictions, a habeas corpus 
proceeding in an appellate court, instituted after a 
lower court has refused to discharge the petitioner 
on a prior application, is heard and determined sub¬ 
stantially as a proceeding to revise the action of the 
lower court, and the application is granted or re¬ 
fused accordingly as the appellate court is of opin¬ 
ion that the lower court did or did not err.^^ 

Consideration hy lower court after refusal hy 
higher court. Where the highest court of the state 
has refused a petition for habeas corpus, a lower 
court will refuse to grant the writ on the same 
grounds and the same evidence,^® and under the ex¬ 
press provisions of some statutes, successive appli¬ 
cations must not be made to courts of inferior ju- 
risdiction.47 A petitioner for habeas corpus is prop¬ 
erly refused discharge where a prior petition and 
hearing on the same evidence refusing a discharge 
was affirmed by the appellate court,^® and it has 
been held that the lower court in such circumstanc¬ 
es has no jurisdiction to issue the writ,^® and that 
the decision of the appellate court is the law of the 
case in the lower court in so far as the facts are 
the same.®® Sometimes the court declines to hear 
a second application on the ground that the peti¬ 
tioner appealed from the decision on the first appli¬ 
cation and, on affirmance, did not request the ap¬ 
pellate court to grant leave or permission to renew 
the application-®! Under the practice in some states 
where a lower court or judge entertains a second ap¬ 
plication after final judgment on appeal and with¬ 
out leave granted by the appellate court, the pro¬ 
ceedings are subject to arrest by certiorari and 


supersedeas or other appropriate proceedings in the 
appellate court to the end that final judgments of 
that court may be enforced and protected.®^ In 
such case the appellate court will supersede or re¬ 
fuse to supersede the proceedings accordingly as the 
pleadings and evidence show that the second appli¬ 
cation is based on the same or substantially the same 
facts as the prior application or on new facts which 
would change the result.®® 

Refusal of baiU In the absence of statutory pro¬ 
visions to the contrary, in jurisdictions where a 
judgment dismissing the writ or refusing to dis¬ 
charge the petitioner is not res judicata, a refusal of 
bail on a hearing in habeas corpus does not bar a 
subsequent application.®^ In accordance with the 
provisions of some statutes a denial of bail on a 
trial in habeas corpus proceedings is res judicata 
and will bar petitioner from having another writ 
in the same cause to bring up the same matter,®® 
and accused cannot make a second application to the 
lower court and take such exceptions as will bring 
the original judgment and evidence before the ap¬ 
pellate court.®® This bar continues throughout the 
same case and after indictment, so as to preclude 
allowing bail on a second application therefor on a 
state of facts existing when the judgment was ren¬ 
dered,®*^ and newly discovered evidence of the mat¬ 
ter therein considered will not remove the bar,®® 
but such a statute does not preclude the issuance 
of a second writ based on facts which have actually 
occurred since the hearing of the original writ.®® 
When expressly so provided by statute, a prisoner 
will be remanded without further proceedings on his 
second writ of habeas corpus for bail, if it appears 
that he was remanded on his first writ for an of¬ 
fense adjudged not bailable.®® Under a statute 


44. Fla.—^Deeb v. Gandy, 148 So. 
640, 110 Fla. 283, followed In Spero 
V. State. 149 So. 663. Ill Fla. 794— 
Fx parte Jeffcoat, 146 So. 827. 109 
Fla. 207. 

45. Ala.—^Ex parte West, 14 So. 901. 
100 Ala. 65—^Ex parte Brown, 68 
Ala. 187. 

29 C.J. p 180 note 37. 

46. Cal.—^Ex parte Newell, 220 P. 
425. 64 Cal.App. 103. 

P6L—Commonwealth ex reL Dugan v. 
Ashe, Super., 30 A.2d 656—Com¬ 
monwealth ex rel. Foster v. Ashe, 
23 A.2d 246, 146 Pa.Super. 482— 
Commonwealth ex rel. Lewis v. 
Ashe, 16 A.2d 438, 142 Pa.Super. 
857. 

47 . Mo.—Breck v. Rlckart, 168 S.W. 
843, 262 Mo. 802—^In-re Waller, 
App., 234 S.W. 866. 


48. Ga.—^BAnnah v. Lowry, 142 S.E. ] 

741, 166 Ga. 185. | 

N.J.—^Ex parte Tremper, 8 A.2d 279, 
126 N.J.Ba. 276, affirmed 19 A.2d 
342, 129 N.J.Eqi. 274. 

49. HL—People ex reL Poncher v. 
O'Brien, 39 N.E.2d 994, 879 Ill. 
127. 

50. U.S.—Caballero v. Hudspeth, D- 
C.Kan., 86 F.Supp. 906. 

51. U.S.—Wonff Sun v. Fluckey, D. 
C.Ohlo. 283 F. 989, affirmed, C.C.A., 
Wong Sun v. U. S.. 293 F. 273, cer¬ 
tiorari granted Wong Doo v. XJ. S., 
44 S.Ct 331, 264 U.S. 577, 68 L. 
Ed. 868, and affirmed 44 S.Ct. 524, 
265 U.S. 239, 68 L.Ed. 999—Ex 
parte Cuddy, C.C., 40 F. 62. 

5& Tenn.^-State v. Hebert, 164 S.W. 
967, 127 Tenn. 220. 

63. Tenn,—State v. Hebert, supra. 
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64L Ky.—Cusie v. Jones, 89 S.W.2d" 
1005, 289 Ey. 638. 

55. Ala.—Ex parte Carroll, 36 Ala. 
300. 

Misa—^Ex parte Hamilton, 8 So. 68, 
66 Misa 98—^Ex parte Pattison, 56 
Misa 16L 

Be, Ala.—Ex parte Carroll, 36 Ala 
300. 

57. Miss.—^Ex parte Hamilton, 8 So. 
68. 65 Miss. 98. 

6 C.J. p 970 note 70. 

58. Miss.—^Ex parte Hamilton, 3 So. 
68, 65 Miss. 98. 

59. Misa—^Ex parte Pattison, 66 
Misa 161. 

ea Ark.—State v. Williams, 138 S- 
W. 1017, 97 Ark. 243. 

UL—People v. Slman, 119 N.E. 940,. 
284 HI. 28. 

Mo.—^Ex parte Turner, 86 Mo.App. 
75. 
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which gives accused the right after indictment 
found to sue out again a writ of habeas corpus for 
admission to bail, he cannot, after refusal of bail 
before the indictment, avail himself of his former 
application for the writ but must file a new appli- 
cation.®! 

A refusal by an appellate court to allow bail in 
a capital case on the sole ground that petitioner has 
no absolute right to bail will not preclude a sub¬ 
sequent application to a proper lower court for bail 
as a matter of discretion,®^ 

§ 106 . Costs 

a. In general 

b. Persons liable 

c. Amount and items 

a. In General 

The matter of costs is dependent on statute and, 
unless required or authorized by statute, security for 
costs is not a prerequisite to the Issuance of the writ. 
A petitioner in the federal courts who complies with the 
statute Is entitled to proceed in forma pauperis. 

Costs may be allowed as a general rule in a ha¬ 
beas corpus proceeding,®® but as in other actions, 
proceedings, or prosecutions the authority of the 
court to award costs in habeas corpus proceedings 
must be found in the statutes,®4 and no costs are 
allowable or taxable in habeas corpus proceedings 
in the total absence of statutory authority.®® Where 
the statutes relating specifically to habeas corpus 
proceedings contain no provision as to taxation of 
costs, the authority, if any, of the court to award 
costs must be found in the general statutes.®® The 
costs of a criminal prosecution cannot be retaxed in 
a habeas corpus proceeding.®*^ A court is without 
authority to adjudge costs in a habeas corpus pro¬ 
ceeding where it has no jurisdiction of the proceed¬ 
ing, or where there is no valid habeas corpus pro¬ 
ceeding before it.®® Where the court is without 


C0BPU8 

power to award costs in the particular case, it will 
not make any order in regard thereto, nor concern 
itself with payment of costs previously made by the 
parties, nor recognize any agreements entered into 
by them in regard to costs.®® Under a statute not 
conferring any discretion on the court in the mat¬ 
ter of taxation of costs, the court must apply and 
enforce the statute, regardless of how erroneous and 
burdensome it may consider the statute to be.^® 

Security for costs; proceedings in forma pauper¬ 
is. Unless required or authorized by statute,se¬ 
curity for costs by the relator is not a prerequisite 
to the issuance of the writ,*^2 even though he is a 
nonresident.*^® No bond or recognizance for costs 
is required where no statutory authority exists for 
taxation of costs.*^^ 

A petitioner for habeas corpus in the federal 
courts who complies with the federal statute, 28 
U.S.C.A. § 832, is entitled to proceed in forma pau- 
peris.'^® An application so to proceed must be filed 
in the district court, and the order allowing the 
application must be made by the court and not by 
a judge apart from a court proceeding.*^® The pe¬ 
tition must disclose that the relator’s case is suf¬ 
ficiently meritorious to justify the allowance of the 
request.*^*^ Only a citizen of the United States may 
proceed in forma pauperis under the statute.^® The 
statute is not applicable after the judgment of con¬ 
viction has become final, so as to entitle defendant 
to copies of papers relating to his case from the 
clerk of court to be used in proposed habeas corpus 
proceedings without costs.^® 

b. Persons Liable 

In accordance with statutory provisions, the court In 
Its discretion may tax, or may refuse to tax, costs 
against either party. The liability of the county or the 
state for costs Is dependent on statute. 

In accordance with statutory provisions author¬ 
izing the taxation of costs, the court in its discre- 


ei. Tex.—Ex parte Cross, 76 S.W. i 
2d 773. 127 Tex.Cr. 327. | 

ea. N.D.—In re West. 88 N.W. 88, 
10 X.D. 464. 

63. Ga.—Bell v. McNair. 129 S.E. 94. 
160 Ga. 853. 

29 C.J. p 181 note 59. 

64. Conn.—^Bissing v. Turkington, 
157 A. 226, 113 Conn. 737, 81 A.L..R. 
146. 

Mo.—Ex parte Nelson, 162 S.W. 167, 
253 Mo. 627. 

W.Va.—State v. Kittle, 110 S.B. 438. 
90 W.Va. 19. 

65. S.D.—Hedfleld v. Davis, 176 N. 
W. 612, 42 S.D. 556. 

29 G.J. p 181 note 63. 


66- Mo.—^Ex parte Nelson, 162 S.W. 
167, 253 Mo. 627. 

87- Ind.T.—French v. Bennett, 46 S. 

W. 182, 2 Ind.T. 15. 
eSL Mo.—^Ex parte Whicker, 173 S. 

W. 38, 187 Mo.App. 96. 

69. Mo.—Ex parte Nelson, 162 S.W. 
167, 253 Mo. 627. 

7a N.M.—In re Fullen. 132 P. 1137, 
17 N.M. 405. 

71- N.M.—^In re Fullen, supra. 
Puerto Rico.—^Ex parte Perez, 6 Por¬ 
to Rico Fed. 273. 

7a. N.J.—State V, Lyon, 1 N.J.Law 
462. 

73. N-T.—People v. Society for Pre¬ 
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vention of Cruelty to Children, 44 
N.T.S. 1100, 19 Misc. 677. 

74. Conn.—^Biasing v. Turkington, 
167 A. 226, 113 Conn. 737, 81 A.L.R. 
146. 

Vt.—^Ex parte St. Onge, 108 A. 203, 93 
Vt. 373. 

75- U.S.—Ex parte Rosier, App.D.C., 
133 F.2d 316. 

76. U.S.—Ex parte Hall, D.C.Cal., 81 
F.Supp. 86. 

77. U.S.—In re Schulte, D.C.Ky.. 21 
F.Supp. 1016. 

TSL U.S.—Bellehumeur v. Beaver, D. 

C.Pa., 49 F.Supp. 544. 

79. U.S.—U. S. ex rel. McNeill v- 
Avis, C.C.A.N.J., 108 F.2d 467. 
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tion may tax,80 or may refuse to tax,8i costs 
against either party. Costs are properly adjudged 
against applicant where he is unsuccessful in the 
proceedings,82 and ordinarily costs are not proper¬ 
ly adjudged against the petitioner where he is the 
successful and prevailing party in the proceed¬ 
ings. 8 3 Sometimes, however, the circumstances are 
such in habeas corpus proceedings involving the cus¬ 
tody of a child that costs are awarded in favor of 
the defeated party and against the successful party, 
as where the defeated party is a guardian and has 
acted in evident good faith in discharge of his re¬ 
sponsibility, 84 or where the action of the success¬ 
ful party in obtaining possession of the child was 
not without blame and the defeated party acted in 
good faith, and as it appeared to him, solely for 
the benefit and best interests of the child.85 Some 
statutes provide that, where a person imprisoned 
for refusal to testify before a notary on the taking 
of depositions is discharged from imprisonment on 
habeas corpus, the costs incurred by the petitioner 
in obtaining his discharge shall be adjudged against 
the party litigant in whose behalf the refused evi¬ 
dence was required.86 Where defendant has been 
afforded no opportunity to be heard, and therefore 
a judgment cannot properly be rendered against him 
on the merits, he cannot be required to pay the 
costs.^*^ Where respondent dies pending an appeal 
in a habeas corpus case, each party will be left to 
pay his own costs.88 

Liability of officer, A public officer who acts in 
the exercise of his duty in apprehending, detain¬ 
ing, or holding in custody another person and in re¬ 
fusing to surrender or discharge him until the ques¬ 


tions involved are judicially determined, is not lia¬ 
ble for the costs of a habeas corpus proceeding to 
procure the release of the person detained ;88 but an 
officer who refuses, on demand, to perform his stat¬ 
utory duty of delivering a convict to another per¬ 
son, such as a contractor, entitled to his custody, 
may be held liable for the costs of a habeas corpus 
proceeding.®® Costs in habeas corpus proceedings 
in the lower court have been held properly taxed 
against the sheriff who, notwithstanding the writ 
was denied, permitted the petitioner to go at large 
without restraint.®! 

Liability of county. Under the statutes of a few 
jurisdictions the county may be held liable for the 
costs of a habeas corpus proceeding.®^ However, 
the county is not liable unless it is so provided by 
statute,®® the case is brought within the statute,®^ 
and the requisite statutory steps have been taken to 
make the costs a charge against the county.®® 

Liability of state. The right to adjudge costs 
against the state is dependent on statute.®® 

c. Amount and Items 

Only charges authorized by statute may be taxed as 
costs. 

Although a statute fixing the amount of costs in 
ordinary cases is deemed not controlling in habeas 
corpus proceedings, nevertheless the court, by anal¬ 
ogy and in the exercise of its discretion to fix a 
reasonable sum, may fix the costs at the amount 
called for by the statute.®*^ Only charges author¬ 
ized by statute may be taxed as costs.®® The fees 
or compensation for services rendered by officers 
of the court are properly included in the costs of 


sa Ga.—Bell v. McNair, 129 S.E. 94, 
160 Ga. 863. 

N.C.—Brown v. Rainor, 12 S.B. 1028, 
108 N.G. 204. 

29 C.J. p 181 note 75. 

81. Mo.—parte Nelson, 162 S.W. 
167. 263 Mo. 627. 

3 >etezxnl 2 LatloxL of pabUo gnestloxL 
Habeas corpus ordering: discharge 
of Judgment debtor who was arrest¬ 
ed under body execution on Judgment 
for alienation of affections would be 
gnranted without costs, since question 
was public one and could not be de¬ 
termined prior to Judicial interpre¬ 
tation of act abolishing right to en¬ 
force body executions on Judgments 
for alienation of affections.—^Elx par¬ 
te Landaal, 262 N.W. 897, 273 Mich. 
248. 

82. Tex.—^Bx parte White, 198 S.W. 
683, 82 Tex.Cr. 86. 

83. Mo.—^Bx parte Nelson, 162 S.W. 
167, 268 Mo. 627. 

84. —^In re Brown, 169 F. 406, 
98 Kan. 663. 


85. Iowa.—Winter v. Winter, 166 N. 
W. 274, 184 Iowa 86. 

86. Mo.—^Bx parte Wicker, 173 S.W. 
38. 187 Mo.App. 96, 

87. N.T.—People v. Buffett, 78 N.T. 
S, 176. 75 App-Dlv. 366. 

88. N.G.—^Brown v. Rainor, 12 S.B. 
1028, 108 N.G. 204. 

89. Utah.—Ex parte Polck, 182 P.2d 
130—^Prankey v. Patten, 284 P. 
318, 76 Utah 231. 

29 G.J. p 182 note 88. 

9a Miss.—Matthews v. Walker, 67 
Miss. 337. 

91. Wyo.—^Posvar v. McPherson, 
263 P. 667, 86 Wyo. 159. 

98. ICan.—Gleason v. McPherson 
County, 1 P. 884, 30 Kan. 63. 

Tenn.—^Henderson v. Walker, 47 S. 
W. 430, 101 Tenn. 229. 

93. Iowa.—State v. Collins, 6 N.W. 
692, 64 Iowa 441. 

94. Ala.—^Baiiks v. Mobley, 68 So. 
746, 4 Ala.App. 510. 
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95. Colo.—^Foulke v. Arapahoe Coun¬ 
ty Comrs., 48 P. 153, 9 Golo.App. 
201 . 

8a Iowa.—State v. McCorkle. 43 S. 
W.2d 496, 163 Tenn. 496, denying 
motion 40 S.W.2d 1015, 163 Tenn. 
101 . 

Costs where petitioner is disohas^ed 
Where the statute permits costs 
against the state only when the pe¬ 
titioner is discharged, the attorney 
general, where execution on costs 
against the unsuccessful petitioner 
has been returned nulla bona, cannot 
recover costs from the state.—State 
V. McCorkle, 43 S.W.2d 496, 163 Tenn. 
496. denying motion 40 S.W.2d 1016. 
163 Tenn. 101. 

97. U.S.—^In re Moy Chee Kee, GC. 

CaL. 33 F. 377, 13 Sawy. 121. 

Puerto Rico.—^Bx parte Perez, S 
Puerto Rico Fed. 273. 

9a Ga.—Bell v. McNair, 129 S.B. 
94, 160 Ga. 853. 

Okl.—^Bx parte Yahola, 80 P.2d 401, 
185 Okl. 52. 
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the proceedings,®® Where the custody’ of a prison¬ 
er is involved and the prisoner is admitted to bail 
pending the determination of the proceedings, there 
is no necessity of incurring the expense of trans¬ 
porting the prisoner and officer to and from the 
place where the court is sitting. If relator wishes 
to attend, he ma^' do so at his own expense.^ It 
is held that a steamship company must pay the cost 
of an alien's detention pending determination of his 
rights before the alien will be redelivered to the 
steamship company on dismissal of a writ of ha¬ 
beas corpus, but that such costs may be recovered 
from the petitioner for the writ.® 

A stenographers fee for a transcript is within a 
statute contemplating that the petitioner shall pay 
all costs and expenses of the proceeding;® but 
where the court, by statute, possesses discretion in 
the award of costs, it will not tax a stenographer's 
fee against an unsuccessful relator w^here before the 
trial or hearing the counsel for relator declined to 
enter into an agreement for the payment of a sten¬ 
ographer and there \vere official stenographers who 
could have reported such testimony as the court 
deemed essential to the disposition of the case.^ 

Attorney's fee. An attorney’s fee of the suc¬ 
cessful party is properly awarded when authorized 
by statute,® but in the absence of express statutory 
authorization attorney fees are not recoverable.® 
An attorney’s fee should not be allowed without in¬ 


quiry as to the necessity or propriety of the habeas 
corpus proceeding,*^ the right of counsel to com¬ 
pensation,® and the reasonableness of the charges 
on which the claim is based.® Where the amount 
of the fee is limited by statute, the court cannot 
properly allow a larger sum.^® 

§ 107. Rehearing 

The availability of a rehearing generally In habeas 
corpus proceedings varies In the several Jurisdictions. 
Even in Jurisdictions where a rehearing Is permissible, 
It will be denied where no substantial grounds therefor 
are shown. 

In some jurisdictions the courts will entertain a 
motion for a rehearing in a habeas corpus proceed¬ 
ing, even though the relator was discharged on the 
original hearing and the motion for a rehearing is 
made by the state.^^ In other jurisdictions the 
courts deny a petition for a rehearing either gen¬ 
erally^® or at least in cases where the prisoner was 
discharged and the effect of granting a rehearing 
would be to suspend the order of discharge and 
permit a rearrest on the very charges on which the 
discharge was granted.^® Denial of a petition for 
rehearing is proper where no prejudice to the pe¬ 
titioner on the original hearing is shown,where 
the grounds alleged for the rehearing are too gen- 
eral,i® where no change of conditions or no addi¬ 
tional evidence is shown or presented,^® where the 
evidence sought to be introduced was known to 


99. Fla.—Beasley v. Cahoon, 147 So. 
2S8, 109 Fla. 106. 

Ga.—Bell v. McNair, 129 S.B. 94, 
160 Ga. 853. 

1, CaL—re Murphy, 97 P. 188, 
154 Cal. 168. 

a. U.S.—IT. S. V. Fielding, D.C.N.T., 
175 F. 290. 

а. N.M.—In re Fullen, 132 P. 1137, 
17 N.M. 405. 

4- Tex .—'Ex parte White, 198 S.W. 
583, 82 TexCr. 85. 

5, Mo.—Ex parte Whicker, 173 S.W, 
38, 187 Mo.App. 96. 

б. Qa.--Bell v. McNair, 129 SJBL 94, 
160 Ga. 853. 

Okl.—Ex parte Tahola, 90 P.2d 401, 
185 OkL 52. 

7- N.Y.—^Ansorge V. Armour, 196 N. 
E. 646. 267 N.T. 492, reversing 276 
N.T.S. 1020, 243 App.Dlv, 624—In 
re Lamer, 62 N.E. 761, 170 N.T. 7. 
BnxdeiL to show necessity 
Mother's attorney, seeking to re¬ 
cover from father for legal services 
in habeas corpus proceeding brought 
by attorney to obtain custody of 
child, which was awarded to father 
in divorce decree, and to grive it to 
mother, on ground that proceeding 
was for child's welfare and was a 
necessary for which father was lia¬ 


ble, had burden of proving facts 
showing such necessity for proceed¬ 
ings as well as a necessity for 
change in child's custody.—^Ansorge 
V. Armour, 196 N.B. 646, 267 N.T. 
492, reversing 276 N.T.S. 1020, 243 
App.Div. 624. 

& N.T.—In re Lamer, 62 N.E. 761, 
170 N.T. 7. 

9. N.T.—In re Lamer, supra. 

10. W.Va.—State v. Kittle, 110 S.B. 
438, 90 W.Va. 19. 

IL Tex—^Ex parte Wolters, 144 S. 
W. 631, 64 TexCr. 238, AnsuCas. 
1916B 1071. 

29 C.J. p 182 note 10. 

12. Cal.—^Ex parte Cunha, 18 P.2d 
979, 123 Cal.App. 625, denying re¬ 
hearing 11 P.2d 902, 123 Cal.App. 
626—^Ex parte Livingston, 292 P, 
285, 108 Cal,App. 716. 

Nev,—Ex parte Kramer, 122 P.2d 862, 
appeal dismissed Kramer v. Shee- 
hy, 62 S.Ct. 1283, 316 U.S. 646, 86 
L.Bd. 1730, rehearing denied 63 S. 

Ct 22, 317 U.S. 703, 87 LEd. - 

29 C.J. p 182 note 11. 

13. Nev.—Eureka County Bank Ha¬ 
beas Corpus Cases, 126 P. 666, 
129 P. 308, 35 Nev. 80. 

14. Kan.—Cochran v. Amrinei, 133 P. 
2d 93, 166 Kan. 219. 
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Oozxeotlon of tzanscxlx^ 

(1) Where opinion on post-decision 
motions, in original habeas corpus 
proceedings, directed that transcript 
of testimony would be corrected, If 
Inaccurate, on proper application 
made to supreme court, after notice 
and under supervision of member of 
court who presided at hearing, peti¬ 
tioner's motion to order copy of re¬ 
porter's letter submitted to show ir¬ 
regularities was denied.—Cochran v. 
Amrine. 133 P.2d 82, 166 K«.ti 217. 

(2) If transcript of testimony in 
original habeas corpus proceeding 
was inaccurate in some particulars, 
it should be corrected by supreme 
court, on proper application made to 
it, after notice and under supervi¬ 
sion of member of court who pre¬ 
sided at the hearing.—Cochran v. 
Amrine, 183 P.2d 91, 166 Kan. 216. 

15. Kan.—Cochran v. Amrine, 133 P. 
2d 93, 156 Kan. 219. 

Tex—^Tork v. Holt, Clv.App., 144 S. 
W.2d 415. 

16. U.S.—Zahn v. Hudspeth. C.C.A. 
Kan., 102 F.2d 759, certiorari de¬ 
nied 69 S.Ct. 1045, 307 U.S. 642, 
83 L.Ed. 1522. 

Tex—Tork v. Holt, Clv.App,, 144 £U 
W.2d 416. 
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petitioner at the time of the original hearing,^^ 
where subsequent to the hearing an application for 
habeas corpus on the same grounds has been refused 
by a higher court,or where the case has become 
moot.i® A motion which contains impertinent and 
scandalous matter will be stricken from the files.^® 
Habeas corpus proceedings involving the right of 
an alien wife to enter will not be reopened where 
it appears that the husband has perpetrated a fraud 
on the court.2i Error in denying a motion to re¬ 
consider the finding and judgment is not a cause 
for new trial when not so provided by statute .22 

Matters heard and determined. A question which 
was impliedly raised but not argued on the original 
hearing may be argued and considered on rehear- 
ingM On a motion for rehearing, after a hearing 
on an agreed statement of facts, additional affida¬ 
vits cannot be considered.®^ An objection that 
habeas corpus is not the proper remedy for obtain¬ 
ing the custody of a child is urged too late on ap¬ 
plication for a new triaL®^ A successor to the pre¬ 
siding judge in original habeas corpus proceedings 
to determine the custody of a child, in passing on a 
motion for a new trial, is not limited to a determi¬ 
nation of whether there was substantial evidence 
in support of the findings of his predecessor.®® 


§ 108. Review 

A habeas corpus proceeding has bean held to be a 
civil proceeding for the purpose of an appeal. 

For the purpose of appeal, a habeas corpus pro¬ 
ceeding has been considered to be a civil, not a 
criminal, proceeding.®*^ 

§ 109. -Right to Review 

a. In general 

b. Particular judgments or orders 

c. Persons entitled and parties 

ft. In General 

At common law and apart from statute there Is no 
right of review of an order or Judgment In a habeas 
corpus proceeding. Under applicable statutes, however, 
a right of review exists In many jurisdictions, at least in 
the case of particular orders or Judgments. 

While it is generally agreed that at common law 
an appeal or writ of error does not lie in a habeas 
corpus proceeding®® under the statutes of most ju¬ 
risdictions such judgments or orders, or some of 
them, if final, are reviewable.®® The right to a re¬ 
view of a judgment or order in such a proceeding 
being purely statutory, no appeal will lie if there is 
no such provision therefor,®® while, on the other 
i hand, if a right of review is conferred by statute, it 


17- Kan.—Cochran v, Amrlne, 133 P. 
2d 91, 156 Kan. 216. 

ifti Pa.—Commonwealth ex rel. Mau¬ 
rice V. Smith, Super., 28 A.2d 811. 

19. N.M.—State ex rel. Roberts v. 
Swope, 28 P.2d 4, 88 N.M. 53. 

20. Kan.—Cochran v. Amrlne, 183 P. 
2d 91. 156 Kan. 216. 

XmpertlnMLt letters 
Letters written by petitioner ad¬ 
dressed to a Justice of the supreme 
court would bo stricken from the 
files in orlerlnal habeas corpus pro- 
ceedingr. where it appeared that let¬ 
ters were personal, and especially 
where letters contained impertinent 
and scandalous matter therein.— 
Cochran v. Amrlne, 133 P.2d 93, 156 
Kan. 219. 

2L U.S.—^Bx parte Millclch, D.aN. 
T.. 3 F.2d 151. 

22- Ind.—^Darst v. Pomey, 159 N.B. 
689, 199 Ind. 625. 

23. Fla.—Hepburn v. Chapman, 149 
So. 196, 109 Fla. 183. 

24. Tex.—Bx parte Bice, 289 S.W. 
1120, 105 Tex.Cr. 484, denying re¬ 
hearing 289 S.W. 43, 105 Tex.Cr. 
484. 

25. La.—S tate ex reL Billington v. 
Sacred Heart Orphan Asylum, 98 
So. 406, 154 La. 883. 

39 C. J.S.—45 


26. Utah.—Jones v. Moore, 213 P. 
191, 61 Utah 383. 

27. U.S.—Cross v. Burke. D.C., 18 
S.Ct 22, 146 U.S. 82. 36 L.Ed. 896. 

3 C.J. p 376 note 76 [g] (1). 

28. Ala.—Tillman v. Walters, 108 So. 
62, 214 Ala. 71, granting certiorari 
108 So. 61, 21 Ala.App. 241, and 
certiorari denied 108 So. 67, 214 
Ala. 76. 

N.Y.—Vanderbilt v, Carew, 276 N.T. 

S, 795. 242 App.Dlv. 482. 

Or.—Ex parte Armstrong, 128 P.2d 
951. 

Tenn.—State ex reL Strong v. Strong^ 
133 S.W.2d 996, 175 Tenn. 291. 
Wyo.—^Bx parte Brugneaux, 63 P.2d| 
800, 51 Wyo. 108. 

3 aJ. p 558 note 4, p 543 note 84 [a] 
(29). 

XJ.S.—Wong Sun v. U. S., C.C.A 
Ohio, 293 F. 278. affirming, D.C., 
Wong Sun v. Fluckey, 283 F. 989, 
certiorari granted Wong Boo v. U. 
S., 44 S.Ct 381, 264 U.S. 677, 68 L. 
Ed. 858, and affirmed 44 S.Ct. 524, 
265 U.S. 239, 68 L.Ed. 999. 

Or.—^Bx parte Armstrong, 128 P.2d 
951. 

29 C.J. p 183 notes 17, 18—8 C.J. p 
558 note 4. 

XTeoessity for finality of order 
Some statutes are construed to 
preclude an appeal from incidental, 
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or other than final, orders made in 
the course of habeas corpus proceed¬ 
ings. 

U.S.—^U. S. ex reL Banikas v. Bay, 
C.aAN.Y., 20 F.2d 733. 

H.Y.—^People v. Dur>'ee. 81 KE. 313, 
188 N.Y. 440, reversing 96 N.Y.S. 
371, 109 App.Div. 533. 

25 C.J. p 880 note 41 [aJ. 

Pinal orders appealable 
Under a statute so providing, a 
final order in the proceeding is ap- 
j pealable.—Slate v. Martin, 101 IT.W. 
303, 93 Minn. 294. 

Zhterlocntory orders 

Some statutes expressly author¬ 
ize an appeal from interlocutory or¬ 
ders or Judgments in habeas corpus 
proceedings.—^Elx parte Richards, 1 
N.E. 639, 102 Ind. 260—Speer v. Da¬ 
vis, 38 Ind. 27L 

30. U.S.—^U. S. V. Singer, aC-AH. 
Y., 5 F.2d 966. 

Ala.—^Thomas v. State, 109 So. 607, 
215 Ala. 1, answers to certified 
questions conformed to 109 So. 608, 
21 Ala.App. 538—State of Ten¬ 
nessee V. Hamilton, 190 So. 306, 88 
Ala.App. 587—^Helsler v. State, 109 
So. 134, 21 Ala,App. 416—Ex parte 
State ex rel. Shirley, 108 So. 68, 
20 Ala.App. 473. 

M.M.—In re Forest, 113 P.2d 582^ 45 
N.M. 204. 
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exists only in such cases and to the extent that the , 
applicable statute provides.^^ 

Because of the differences in the existing statutes 
and the varying interpretations given thereto, it is 
said that the authorities are in hopeless conflict.32 
In a number of jurisdictions it is a rule that an or¬ 
der or judgment in habeas corpus proceedings is not 


, re viewable in another court, the right of appeal not 
being expressly granted by statute and the order 
or judgment not being deemed to possess the finality 
or other attributes necessary to bring it within the 
statutes authorizing appeals or the rules governing 
writs of error.ss In some of these jurisdictions the 
rule is confined to cases where the court in the habe- 


31- Ala.—Thomas v. State, 109 So. 
607, 215 Ala. 1, answers to certified 
questions conformed to 109 So. 608, 
21 Ala.App. 533. 

Cal.—Cunha v. Superior Court In and 
for Alameda County, 18 P.2d 340, 
217 Cal. 249—^Application of Dut¬ 
ton, 6 P.2d 558, 119 Cal.App. 447. 
Ind.—State v. Xagel, 163 N.E. 97, 200 
Ind. 270. 

X.M.—In re Forest, 113 P.2d 582, 45 
X.M. 204. 

X.C.—In re Ogden, 189 S.EL 119, 211 
X.C. 100. 

Pa.—Commonwealth ex rel. Mattox 
V. Superintendent of County Pris¬ 
on, Philadelphia, Super., 31 A.2d 
576. 

Discretion of court or Judge In allow¬ 
ing appeal or writ of error see in¬ 
fra S 114. 

Form of remedy see Infra S 110. 

CbnstittitioxLal right statute 

The statute providing for review 
cf question of constitutionality of 
statute in court of appeals when 
prisoner, held on charge of violating 
such statute, has been released be¬ 
low on ground that statute Is un¬ 
constitutional, is inapplicable to ap¬ 
peal by prisoner denied release from 
Jail after habeas corpus hearing in¬ 
volving no question of constitution¬ 
ality of statute alleged to have been 
violated by his arrest after his re¬ 
lease on previous writ of habeas 
corpus from Imprisonment under 
sentence on conviction of same of¬ 
fense.—Jones V. Doe, 16 A.2d 901, 
179 Md. 240. 

OEixnJaal appeal statute 
If proceeding, ostensibly for liabe- 
as corpus for release from state hos¬ 
pital following the petitioner’s ac¬ 
quittal of murder because he was in¬ 
sane, was In nature of civil pro¬ 
ceeding, no appeal lies under stat¬ 
ute permitting appeals in criminal 
cases.—^Application of Dutton, 6 P. 
2d 558, 119 CaLApp. 447. 

Jurisdictional amount statute 
As the matter in dispute in a ha¬ 
beas corpus proceeding has no money 
value, it has been held that no ap¬ 
peal lies under a statute limiting 
appeals in suits at law or in equity 
to cases In which a certain amount 
Is Involved.—Cross v. Burke, D.C., 13 
S.Ct. 22, 146 U.S. 82, 36 L.Ed. 896, 
overruling Wales v. Whilne3% D.C., 
6 S.Ct. 1050, 114 U.S. 664, 29 L.Ed. 
277—25 C.J. p 871 note 39 [a]—3 
CLJ. p 387 note 89. 


Substantial right statute 

Judgment dismissing habeas cor¬ 
pus petition and remanding petition¬ 
er to custody under extradition war¬ 
rant was held not appealable as “or¬ 
der affecting substantial right” in 
view of right of petitioner to go be¬ 
fore other Judges and other courts 
to secure release.—^Ex parte Brugne- 
aux, 63 P.2d 800, 51 Wyo. 103. 
Joinder with ceztioxari 

Proceeding by habeas corpus and 
by certiorari to annul contempt Judg¬ 
ment could not be considered as one 
proceeding so as to authorize supreme 
court to consider order on habeas 
corpus as one in certiorari so as to 
Justify review in a case not authori- 
ized by the statute.—Cunha v. Su¬ 
perior Court in and for Alameda 
County, 18 P.2d 340, 217 Cal. 249. 

Baceeption in federal statute 

(1) By amendment to 28 U.S.C.A. 
§ 463, the right to review of a final 
order In a habeas corpus proceeding 
by appeal to the circuit court of ap¬ 
peals or to the court of appeals of 
the District of Columbia was abol¬ 
ished in a case where the habeas cor¬ 
pus proceeding Is to test the valid¬ 
ity of a warrant of removal to other 
states for trial on federal offenses, 
or to test the validity of the deten¬ 
tion pending the removal proceed¬ 
ings.—U. S. ex reL Maritote v. Mc¬ 
Donnell, C.aA.111., 135 P.2d 343—U. 
S, ex rel. Billing v. McDonnell, C.a 
A.I11., 130 P.2d 1012—U. S. ex rel. 
Angelica v. Hammond, C.C.A.Tex., 99 
F.2d 557, rehearing denied U. S. ex 
reL Carlisle v. Hammond, 100 P.2d 
227, certiorari denied Carlisle v. 
Hammond. 59 S.Ct. 488, 306 U.S. 638, 
S3 L.Ed. 1039. 

(2) Congress was held to have 
power to direct that an accused per¬ 
son be taJcen immediately and with¬ 
out hearing before a court for trial 
and to preclude any appeal from an 
oMer dismissing a writ of habeas 
corpus, since a party to a suit has 
no “vested right” to an appeal.—U. 
S. ex rel. Dilling v. McDonnell, su¬ 
pra. 

(3) The act was enacted for the 
purpose of requiring accused after 
decision against him on the prelimi¬ 
nary matter to have his next hearing 
in his trial in the court to which the 
case was removed, with accused hav¬ 
ing usual right to appeal there.—^U. 
S. ex reL Angelica v. Hammond, su¬ 
pra. 


(4) Under the amended act, an ap¬ 
peal does not lie from an order dis¬ 
missing a writ of habeas corpus 
which sought the release of accused 
held for removal to the Canal Zone 
to answer an Information charging 
the injuring of a vessel of foreign 
registry while within the Jurisdiction 
of the United States.—^U. S. ex rel. 
McDermott v. Jaeger, C.C.A.N.Y., 126 
F.2d 1002, dismissing appeal, D.C., 39 
F.Supp. 307. Certiorari denied 62 
S.Ct 1269, 816 U.S. 680, 86 L.Ed. 
1754. 

(5) Since the act contains no sav¬ 
ing clause, it is effective to take 
away the right of appeal in cases 
pending at the time of its effective 
date.—^U. S. ex rel. Angelica v. Ham¬ 
mond, supra. 

(6) This is so notwithstanding pro¬ 
vision of the Judicial Code, effective 
on Jan. 1, 1912, that amendments 
embraced in the act should not affect 
any suit or proceeding, including 
those pending on appeal at time of 
taking effect of the provision.—Ad¬ 
ams V. Clark, C.C.A.Cal., 100 P.2d 
135. 

(7) The fact that the appeal has 
been argued and submitted is imma^ 
terial if the case is one within the 
exception.—U. S. ex reL Angelica v. 
Hammond, supra. 

(8) The effect of the act in a pend¬ 
ing appeal is to deprive the appel¬ 
late court of its Jurisdiction to ad¬ 
judicate the appeal.—Hartmann v. 
Sloan, C.C.A.Pa., 99 F.2d 948, certio¬ 
rari denied Hartman v. Sloan, 69 & 
Ct. 487, 306 U.S. 638, 83 L.Ed. 1039. 

32. Wyo.—^Ex parte Brugneaux, 63 
P.2d 800, 801, 61 Wyo. 103, citing 
Corpus Juris. 

33. Ala.—^Thomas v. State, 109 So. 
607, 215 Ala. 1, answers to certi¬ 
fied questions conformed to 109 
So. 608, 21 Ala.App. 533. 

Ky.—^Department of Public Welfare 
of Kentucky v. Polsgrove, 53 S.W. 
2d 341, 245 Ky. 159. 

Md.—Jones v. Doe, 16 A.2d 901, 179 
Md. 240. 

Mo.—State ex rel. Gentry v. West- 
hues, 286 S.W. 396, 315 Mo. 672. 

29 C.J. p 183 note 14. 

B:Al>ea8 corpus not “special statutory 
proceeding” 

“Habeas corpus” is a “suit” and a 
common-law right, and hence ha¬ 
beas corpus proceeding Is not a “spe¬ 
cial statutory proceeding” oontem- 
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as corpus proceeding has jurisdiction, certiorari be¬ 
ing available to review the judgment where the 
court acted in excess of its jurisdiction, as discussed 
infra § 110. Also in some of these jurisdictions the 
rule is limited to habeas corpus proceedings to ob¬ 
tain the release of a prisoner in a criminal case, a 
right of review being allowed where the proceedings 
are resorted to for other purposes.^* Some statutes 
authorizing an appeal in habeas corpus proceedings 
except where applicant is held in custody in a crim¬ 
inal case are construed to preclude an appeal only 
where a person is held in custody in a pending crim¬ 
inal case and not to prevent an appeal where a per¬ 
son is held in custody on a judgment of convic- 
tion.36 

In some jurisdictions a distinction is made be¬ 
tween a habeas corpus proceeding before the court 
and one before a judge in vacation, writ of error 


§ 109 

being available to review the record in the former 
case,36 but not in the latter case.®*^ 

Custody of infant cases. By the great weight 
of authority a decision ^ habeas corpus proceedings 
to determine the right to the custody of an infant 
is subject to review,^® provided the order, judgment, 
or decree is a final one and not merely an interloc¬ 
utory or incidental order made in the course of the 
proceedings,®® and provided the adverse party has 
not acquiesced in the decision so as to lose his right 
of review.*® In a few jurisdictions, however, a 
right to have the decision reviewed does not ex¬ 
ist*^ 

h. Particular Judgments or Orders 

The authorities are not In accord with respect to the 
particular orders or Judgments In habeas corpus proceed¬ 
ings which are revlewable. 
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plated by statute authorizing appeals 
from final Judgment of district court 
in such proceedings.—In re Forest, 
113 P.2d 582. 45 N.M. 204. 

34. La.—State v. Judge, 16 La. 192. 
29 C.J. p 185 note 48. 

35. Tenn.—^Vanvabry v. Staton, 12 S. 
W. 786, 88 Tenn. 834. 

36ii IlL^People ex reL Hirsch v. 
Nagel, 243 IlLApp. 490. 

87. Ill.—^People ex rel. Hirsch v. 
Nagel, 243 IlLApp. 490. 

SSL Ala.—^Thomas v. State, 109 So. 

607, 215 Ala. 1, answers to certi¬ 
fied questions conformed to 109 So. 

608, 21 Ala.App. 633—^Tillman v. 
Walters, 108 So. 62. 65, 214 Ala. 71, 
citing Corpus jraxls, and granting 
certiorari 108 So. 61, 21 Ala.App. 
241, and certiorari denied 108 So. 
67. 214 Ala. 76. 

HI.—^People ex rel. Carlstrom v. 

Shurtleff, 189 N.E. 291. 356 IlL 210. 
Mont.—^Ex parte Thompson, 261 P. 
163, 77 Mont 466. 

N.M.—Evens v. Keller, 6 P.2d 200, 35 
N.M. 669. 

Okl.—Hedtke v. Kukuk, 220 P. 615, 
93 Okl. 264. 

Tex.—Fraley v. Martin, Civ.App., 168 
S.W.2d 536. 

29 C.J. p 185 note 50. 

BeasoxL for distlnotlon 
" ‘An examination of the authori¬ 
ties convinces us that the weight of 
authority holds that there is a dis¬ 
tinction between a habeas corpus 
proceeding brought to secure the re¬ 
lease of a person from restraint and 
a similar proceeding instituted to 
determine the right to the custody 
of children. In the former class of 
cases, a decision on one writ is not 
a bar to the Issuance of and proceed¬ 
ings upon a second writ; but an or¬ 


der in a proceeding to determine the 
right to the custody of a child, 
where the facts in the proceeding 
are the same as the first, is res ad- 
judicata.* “—^Tillman v. Walters, 108 
So. 62, 65, 214 Ala. 71, granting cer¬ 
tiorari 108 So. 61, 21 Ala.App. 241, 
and certiorari denied 108 So. 67, 214 
Ala. 76. 

As final order 

Ala.—Tillman v. Walters, supra. 
G-aneral rule forbidding appeal iiu 
applicable 

The general rule which forbids an 
appeal from Judgment maintaining or 
making absolute writ of habeas cor¬ 
pus is not applicable where writ is 
employed only In ancillary proceed¬ 
ing in contest over right to care and 
custody of minor child.—State ex 
rel. Martinez v. Hattler, 187 So. 551, 
192 La. 209—^Tate v. Tate, 113 So. 
370, 163 La. 1047—State ex rel. Gla¬ 
ser V. Vickner, 102 So. 593, 157 La. 
621. 

89. Tex.—Fraley v. Martin, Civ.App., 
168 S.W.2d 536. 

29 C.J. p 185 note 51. 

Effect of court’s retentioii of con¬ 
trol 

A Judgment awarding custody of 
minor child to father was sufficiently 
“final” to authorize persons from 
whom custody was taken to except 
thereto and obtain review by writ of 
error, notwithstanding language of 
Judgment indicated that Judge sought 
to retain Jurisdiction for future ac¬ 
tion.—Bond V. Norwood, Ga., 24 S.E. 
2d 289. 

Custody pending appeal 
An order awarding the custody of 
an infant pending appeal on its adop¬ 
tion proceedings is not a final order. 
—In re Hughes, 213 P. 79, 88 OkL 
257- 


Provlslons as to further proceedings 
(1) Order that child continue In 
custody of aunt with certain visits 
to mother and with division of vaca¬ 
tion time, and directing in detail how 
custody should be carried out, was 
held a “final order’* and appealable 
notwithstanding usual provisions for 
further application at foot of order 
or inclusion of findings of fact and 
conclusions of law.—^Vanderbilt v. 
Carew, 276 N.Y.S. 795, 242 App.Div. 
482. 

<2) So a decree remanding children 
unconditionally to custody of grand¬ 
parents was “final decree” entitling 
father to appeal, notwithstanding 
langruage in opinion respecting re¬ 
taining writ as pending proceeding. 
—Commonwealth v. McGee, 157 A. 
345, 103 Pa.Super. 12. 

Pzovlslou for transfer of cause 
In habeas corpus proceedings re¬ 
lating to custody of infant child of 
parties, order permitting child to 
remain with father where he then 
was and had been, and transferring 
Jurisdiction with respect to son's 
custody and control to equity court 
in which divorce suit was pending, 
was held not a “final disposition” of 
case from which father could appeal. 
—Tull V. Tull, 191 A. 672, 172 Md. 
213, 110 A.L.R. 742. 

40. Tex.—^Hall v. 'WlUpple, Civ.App., 
145 S.W. 308. 

41. Cal.—^Ex parte Bruegger, 267 P. 
101, 204 Cal. 169. 

29 C.J. p 185 note 53. 

Judge’s order allowlzig or denying 
^vrit 

Ky.—^Proffer v. Stewart, 82 S.W.2d 
468, 259 Ky. 445. 

AS not within statute allowing ap- 
l>ealB 

N.C.—In re Ogden, 189 S.B. 119, 211 
N.d 100. 
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As stated supra, in subdivision a of this section, 
the authorities are said to be in hopeless conflict 
on the question of the right of review in habeas 
corpus proceedings, judgments or orders in such 
proceedings of the same or similar nature being re- 
vieNvable in some jurisdictions but not in others. 
Thus an order or judgment refusing the writ or 
dismissing the petition therefor may be reviewed 
in some jurisdictions,^ 2 but not in others.^^ So in 

some jurisdictions an appeal lies from an order 
granting or making absolute a writ of habeas cor¬ 
pus,^ ^ but not in others. Likewise, an order or 
judgment denying or dismissing the writ and re¬ 
manding the prisoner is subject to review in some 
jurisdictions,but not in others.^*^ 

An order refusing a discharge of the prisoner is 
subject to review in some jurisdictions.^® 

An order refusing to quash the writ^® or to dis¬ 


89 O.J.S. 

miss the proceedings®® has been held not to be such 
a final order as to be appealable. However, where 
an intermediate appellate court has erroneously en¬ 
tertained an appeal from an order refusing to dis¬ 
miss and has itself dismissed the proceeding, its or¬ 
der of dismissal has been held to be a final one from 
which an appeal may be taken to the court of last 
resort.®! Where the proceeding is otherwise ap¬ 
pealable, alleged error in denying a motion to quash 
may be urged on the appeal.®® 

Discharge from custody, A similar conflict ex¬ 
ists on the question whether an order or judgment 
discharging the petitioner from custody may be re¬ 
viewed, it being the rule in some jurisdictions that 
it is subject to review,®® and in others, that it is 
not.®^ 

Bail It has been held that review may be had 
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42. TT.S.—-Winebrenner v. Besant. D. 

C.Md.. 11 F.2d 990. 

Ala.—McCarter v. City of Florence, 
104 So. 806, 213 Ala. 367. 

Fla.—Cooper y. Lipscomb, 122 So. 5, 
97 Fla. 668. 

Idaho.—^Ez parte Jennings, 267 F. 
227, 46 Idaho 142. 

Tenn.—State v. Foster, 23 S.W.2d 
660, 160 Tenn. 285, rehearing- denied 
24 S.W.2d 897, 160 Tenn. 286. 
Wash.— "Ex. parte Day, 65 P.2d 1049, 
189 Wash. 368. 

29 C.J. p 184 note 19. 

Befdsal of leave to Hie petltloii 
Presentation for judicial review of 
petition for writ of habeas corpus 
is the ''institution of a suit” so that 
the denial by federal district court 
of leave to file the petition was a 
"judicial determination” reviewable 
on appeaL —Ez parte Qulrin, 63 S.Ct 
2, 317 U.S. 1, 87 L.Ed. -^ affirm¬ 

ing, D.C., 47 F.Supp. 431. 

As jSnal order or Judgment 
Pla.—State v. Dowling, 107 So. 267, 
91 Fla. 236. 

43. U.S.— Ex. parte O’Leary, C.C.A. 
Wia, 53 P.2d 966. 

N.D .—Ex parte Simonson, 209 N.W. 
211, 54 N.D. 164. 

Tex.— Ex parte Sheets, 64 S.W.2d 
781, 124 TexCr. 605. 

29 CJ. p 184 note 20. 

Season for rule 

A refusal to grant a writ of ha¬ 
beas corpus is not a final judgment, 
and will not support an appeal. 
Sy.—Shepherd v. Rich, 283 S.W. 1006. 
214 Ky. 684—^Black v. Demaree, 271 
S.W. 679, 208 Ey, 632. 

Tex.—Ex parte Smith, 216 S.W. 299. 

86 Tex.Cr. 649. 
gttfige’s order 

Ky,—^Proffer v. Stewart, 82 S.W.2d 
468. 259 By. 445. 


watt-ritig - and decision on merits es¬ 
sential 

Under some statutes the appeal In 
a habeas corpus proceeding must be 
from the decision after a trial or 
hearing on the merits, and hence no 
appeal lies from a mere denial of 
an application for the issuance of a 
writ—^Bx parte Steele. 121 S.W.2d 
605, 135 Tex.Cr. 639—Bx parte 

Hughes. Tex.Cr.. 20 S.W.2d 1070—Ex 
parte Shelton. Tex.Cr., 20 S.W.2d 1058 
—^Ex parte Wood, 18 S.W.2d 1080, 
113 Tex.Cr. 187. 

44h U.S.—Winebrenner t. Besant D. 
C.Md.. 11 F.2d 990. 

45. La.—State ex rel. Glaser v. Vick- 
ner, 102 So. 593, 157 La. 521. 
Judge’s order 

Ky.—^Proffer v. Ste-wart, 82 S.W.2d 
468, 259 Ky. 445—Shepherd v. Rich. 
283 S.W. 1006, 214 Ky. 684. 

45. U.S.—Palllser v. U. S., N.T., 10 

S. Ct 1034, 136 U.S. 257. 34 L.Ed. 
614. 

29 C.J. p 184 note 21—3 C.J. p 546 
note 90 [a] (24). 

47- N.M.—In re Forest 113 P.2d 
582. 45 N.M. 204. 

Wyo.—^Bx parte Brugneaux, 63 P.2d 
800, 801, 51 Wyo. 103, citing Cor¬ 
pus Juris. 

29 C.J. p 184 note 22. 

4a. Aria—Waller v. Jordan. 118 P. 
2d 450, 68 Arlz. 169—^Musgrave v. 
State, 211 P. 594, 24 Ariz. 682. 
Me.—^Ex parte Holbrook, 177 A. 418, 
133 Me. 276. 

49. Md.—Rigor v. State. 61 A. 631. 
101 Md. 465. 4 Ann.Cas. 719. 

50. N.T.—^People v. Duryee, 81 N.B. 
313, 188 N.y. 440. reversing 96 N. 

T. S. 371, 109 APP.D1V. 633. 
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51. N.T.—People v. Duryee, supra. 

52. Kan.—^Bleakley v. Barclay, 89 P. 
906. 75 Kan. 462, 10 L.R.A.N.S., 
280. 

53. Ala.—State v. Kelly, 127 So. 797. 
23 Ala.App. 356, certiorari denied 
127 So. 798, 221 Ala. 50. 

Ariz.—State v. Superior Court of 
Arizona, within and for Pinal 
County. 229 P. 96, 26 Ariz. 684. 
Kan.—King v. McKnlght 245 P. 106, 
120 Kan. 692. 

N.D.—In re Zimmer, 253 N.W. 749, 64 
N.D. 410—State ex rel. City of Bis¬ 
marck V. District Court in and for 
Burleigh County, 253 N.W. 744, 64 
N.D. 399. 

S.D.—WangsnesB v. McAlplne, 190 N. 

W. 883. 46 S.D. 76. 

Wis.—Drewniak v. State ex rel. Jac- 
Quest 1 N.W.2d 899, 289 Wia 476. 
29 aj. p 184 note 27—25 C.J. p 880 
note 41 [a] (2). 

Order of droult Judge 
1 Prior to the Act of Febr. 18, 1925 
9 6 (a), 43 St. at L. p 940 c 229, no 
appeal could be taken from an order 
of a circuit judge discharging a 
prisoner confined under sentence in a 
district court.—^U. S. v. Singer, O.C.A. 
N.J., 6 F.2d 966. 

54. Ky.—^Rodes v. Gilliam, 245 S. 
W. 897, 197 Ky. 123. 

Me.—^B'rench v. Cummings, 134 A. 

666, 125 Me. 622. 

29 C.J. p 184 note 28. 

Discharge of judgment debtor 
Cal.—^Thuesen v, Superior Court in 
and for City and County of San 
Francisco, 12 F.2d 8, 215 GaJ. 572. 
IlL—Peitfer v. French. 88 N.B.2d 691, 
376 IlL 376. affirming 28 N.E.2d 
983, 306 IllApp. 826. 
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of an order admitting,or refusing to admit,58 to 
bail, or of an order refusing to reduce bail, fixed in 
a criminal proceeding, claimed to be excessive.®'^ In 
some jurisdictions, however, an order admitting to 
bail is not reviewable,58 and in other jurisdictions 
an order admitting, or refusing to admit, to bail is 
reviewable only in specified cases.®® 

Order for judgment Ordinarily, an appeal can¬ 
not be taken from a mere order for a judgment in 
habeas corpus proceedings.®® However, where the 
entry of a formal judgment is not required by stat¬ 
ute, an appeal may be taken from a decision finally 
disposing of the proceeding, even though the rec¬ 
ord does not disclose a formal judgment.®^ 

Miscellaneous orders or judgments, A review 
may be had of an order of court affirming®® or va¬ 
cating®® an order of a court commissioner discharg¬ 
ing the relator. 

Where a particular habeas corpus proceeding is 
in effect a preliminary examination, and the order 
therein merely determines whether or not, on the 
evidence produced, there is probable cause for hold¬ 
ing accused for trial, the action of the court is not 
subject to review,®^ 

Other particular orders held not reviewable for 
various reasons include an order denying reargu¬ 


ment,®® an order amending the writ,®® an order di¬ 
recting a further return to the writ,®^ an order 
overruling a demurrer to the petition for the writ,®® 
an order sustaining a demurrer to the petition for 
the writ where the petitioner did not elect to stand 
on his pleadings or suffer judgment to be entered 
against him,®® an order directing a reference to take 
testimony,^® an order sustaining the writ but re¬ 
manding an alien for a rehearing on the question 
of his right of entry,*^! and an order denying a mo¬ 
tion to inspect or transcribe depositions of witness- 
es.72 

Other particular orders which have been held re¬ 
viewable include an order changing the venue in 
the proceedings,^® or a judgment for costs, there- 
in.74 

c. Persons Entitled and Parties 

Ordinarily the person aggrieved In the habeas corpus 
proceedings Is entitled to seek a review of the order there¬ 
in. In some Jurisdictions the state or government or Its 
designated officer Is authorized to Institute the review 
proceedings; In others the detaining officer may do so. 

Where the habeas coipus proceedings involve the 
custody of an infant, or otherwise do not involve 
ffie custody of a person in a pending criminal case, 
proceedings to review the order or judgment may be 
instituted by either party.^® Generally, however, it 


aa U.a—Carlco v. Wllmorsh D.C.ya., 
51 F. 200. 

Dlsoharffe oa ball 

N.T.—^People ex reL Shapiro v. Keep¬ 
er of City Prison, Tombs, New 
Tork County. 89 N.Y.S.2d 626, 265 
App.Div. 474, affirmed People ex 
reL Shapiro v. Keeper of City Pris¬ 
on, 49 N.E.2d 498, 290 N.Y. 893. 
SHsoharsre on excessive hall 
A final order of supreme court, 
made on return of writ of habeas cor¬ 
pus and dischargrlng prisoner on his 
giving bail, was appealable by rela^ 
tor, who contended that amount of 
ball was excessive.—People ex reL 
Shapiro v. Keeper of City Prison, 
Tombs, New York County, supra. 

Bfii Ky.—^Hacker v. Commonwealth, 
155 S.W.2d 867, 288 Ky. 222. 

Tex.—^Ex parte Walker, 8 TexA.pp. 

668 . 

89 QJ. p 184 note 80. 

87. Tex.—^Bx parte Bice, 289 S.W. 
43, 105 Tex.Cr. 484, rehearing de¬ 
nied 289 S.W. 1120—^Ex parte 
Thompson, 243 S.W. 910, 92 Tex.Cr. 
291, followed in Ex parte Atkinson, 
248 S.W. 910, 92 Tex.Cr. 296. 

88. CaL—^People v, Schuster, 40 CaL 
627. 

89. m Alabama 

<1) Under the statute an order 
admitting to ball in a habeas corpus 
proceeding is reviewable only in the 


case of a person in custody under 
an indictment charging a capital of¬ 
fense.—State V. Berkstresser, 84 So. 
686, 187 Ala. 109. followed in State 
y. Kuykendall, 73 So. 754, 15 AlaJ^pp. 
694. 

(2) An order setting aside an order 
fixing hall is not reviewable where 
it was made before bail was accept¬ 
ed.—Carwlle v. State, 89 So. 1024. 

Za North. CazoUna 

(1) *Tf the Judge, upon the inves¬ 
tigation of the evidence on a peti¬ 
tion for habeas corpus, adjudges that 
there is or is not probable cause, and 
admits or refuses to admit to ball, 
no appeal or certiorari lies, either 
in favor of the State or the petition¬ 
er.'*—State V. Herndon, 12 S.R 268, 
107 N.C. 934. 985. 

(2) "When, however, on the return 
of the writ, the Judge declines to 
hear evidence because an indictment 
for a capital offence has been found 
against the petitioner, this presents 
a ruling of law which the petitioner 
is entitled to have reviewed by this 
Court.”—State v. Herndon, supra. 

eo, Minn.—State v. Bechdel, 87 N. 

W. 388, 88 Minn. 278. 

61. Ind.—Ex parte Hlchards, 1 N.E. 

689, 102 Ind. 260. 

82. Wla—State v. Smith, 26 N.W. 

258, 65 Wis. 98. 
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83; Mlnm— state v. iq MIxul 

68 . 

Wis.—liongstaff v. States, 97 N.W. 
900, 120 Wis. 846. 

8^ Kan.—State v. Ray, 108 P. 48, 
81 Kan. 159. 

N.a—Walton V. Gatlin, 60 N.a 810. 

65. U.S.—^U. S. ex reL Danikaa v. 
Day, aC.A.N.Y., 20 P.2d 783. 

68. Tex.—^Bx parte McParlana 184 
S.W. 686, 61 Tex.Cr. 204. 

67. N.Y.—^In re Larson, 96 N.Y. 881, 
reversing 81 Hun 539. 

68. n.S.—Backus V. Yepp gfm Tuen, 
CaL, 227 P. 848, 142 C.aA, 872. 

89. Iowa.—Besch v. Haynes, 276 N. 
W. 18. 224 Iowa 166. 

7a N.Y.—^People v. Moss, 89 N.T.S. 
690, 6 App.Dlv. 414. 

71. U.S.—S, ex reL Patti v. Cui^ 
ran, aaA.N.Y., 18 P.2d 958, 

T2. Puerto Rico^—Ex parte Lopez; 
16 Puerto Rico 57. 

73. Tex.—^Plnney v. Walker, Civ. 
App., 144 S.W. 679. 

74i Mo.—Ex parte Whicker, 178 S. 
W. 88, 187 MoAlPP, 96. 

78. IlL—Mahon v. People, 76 NJDL 
768, 218 IlL 171. 

29 C.J. p 185 note 55. 



§109 


HABEAS CORPUS 


39 C.J.S, 


is necessary and sufficient that the person instituting 
a proceeding to obtain a review shall be aggrieved 
or have an interest in the controversy.Under this 
rule the mere fact that a person is a party does not 
necessarily entitle him to appeal or sue out a writ 
of error,although the relator or petitioner is gen¬ 
erally authorized to institute the proceedings to ob¬ 
tain a review,'^® On the other hand, a person may 
have sufficient interest in the detention of the re¬ 
lator to entitle him to appeal or institute error pro¬ 
ceedings, even though he is not a party.7® Howev¬ 


er, a person who is not a party to the habeas cor¬ 
pus proceedings and who has no direct interest in 
the detention of the prisoner is not entitled to a 
review of the determination in the habeas corpus 
proceedings.^® 

In some jurisdictions, the state or government is 
authorized to institute appeal or error proceedings, 
the statute sometimes expressly so providing. 
However, in some of these jurisdictions the right of 
the state is limited by statute to certain classes of 
cases, and in other jurisdictions the state or gov- 


7a Aris.—state v. Griffin, 118 P.2d 
676, 68 Ariz. 187. 

Idaho .—Bsi parte Blades, 86 P.2d 737, 
69 Idaho 683. 

N.C.—In re Adams, 11 S.£].2d 163, 218 
N.a 379. 

Wis.—Drewniak v. State ex rel. Jac- 
Queat, 1 N.W.Sd 899. 239 Wls. 476. 
29 C.J. p 185 note 56. 

77. N.T.—Matter of Quinn, 37 N.T. 

S. 534, 2 App.Dlv. 103. 

29 C.J. p 185 note 57. 

Person, in contempt of court 
Person in contempt of court be¬ 
cause of failure to obey habeas cor¬ 
pus order could not appeal from or¬ 
der made at hearing on question of 
court's jurisdiction, at which she ap¬ 
peared specially by counsel.—^In re 
Sedgwick, 206 N.Y.a 860, 211 App. 
Div. 60. 

7a N.T,—^People ex rel. Shapiro v. 
Keeper of City Prison, Tombs, New 
York County, 39 N.Y.S.2d 526, 265 
App.Div. 474, affirmed People ex 
rel. Shapiro v. Keeper of City Pris¬ 
on, 49 N.BL2d 498, 290 N.T. 393. 

29 O.J. p 186 note 60. 

Ta N.T.—^People v. Kings County 
Jail, 145 N.Y.S. 1064, 160 App.Dlv. 
480. 

Party to action resulting in deten.. 
tion 

Where husband, who had been 
committed to Jail at his wife's in¬ 
stance for willful disobedience of 
court order to provide for wife and 
children, was discharged under writ 
of habeas corpus, wife, having been 
a party to action leading to hus¬ 
band's commitment and being inter¬ 
ested in the result, was permitted to 
bring order of discharge to supreme 
court for review on writ of certio¬ 
rari.—In re Adams, 11 S.E.2d 163, 218 
N.C. 379. 

Poralgn consul in extradition case 

(1) It has been held by the su¬ 
preme court that a foreign consul 
who has instituted extradition pro¬ 
ceedings In behalf of his government 
may appeal from an order discharg¬ 
ing the prisoner on habeas corpus.— 
Ornelas v. Ruiz, Tex., 16 S.Ct 689, 
161 XI.& 502, 40 L..Ed. 787. 

(2) On authority of this case it 
was held that, where the British gov¬ 


ernment sought extradition of pris¬ 
oner, the British government was 
the- “real party In Interest," and its 
consul, acting for it, was a “proper 
party" to prosecute appeal from or¬ 
der directing prisoner's discharge.— 
Cleugh V. Strakosch, C.C.ACal., 109 
P.2d 330. 

(3) In a later supreme court case 
the court expressly refrained ftom 
recognizing the right of a consul 
of a foreign government to appeal, it 
being held that the marshal, to whom 
the writ was directed and who held 
the prisoner in custody, was the par¬ 
ty In whom the right to appeal rest¬ 
ed.—Collins V. Miller, La., 40 S.CL 
347, 252 XJ.S. 364, 64 L.Ed. 616. 

Sister state iai extraditlOB oase 

On certiorari to review judgment 
of court of appeals affirming action 
of probate court in releasing on writ 
of habeas corpus petitioner who was 
held under a warrant issued by gov¬ 
ernor of Alabama as result of due 
request from governor of Georgia for 
extradition of petitioner, the state 
of Georgia was an “Interested party." 
—State V. Parrish, 5 So.2d 828, sec¬ 
ond case, 242 Ala. 7, granting certio¬ 
rari and reversing 5 So.2d 828, first 
case, 30 Ala.App. 242. 

80. Ark.—Ex parte Boles, 114 S.W. 

918. 88 Ark. 338. 

29 C.J. p 186 note 59. 

81, Idaho.—^Ex parte Blades, 86 P. 

2d 737, 69 Idaho 682. 

29 C.J. p 186 note 61. 

As Suterested ox aggxiexred party 

<1) Generally, the state itself may 
appeal from a judgment discharging 
a petitioner from custody on habeas 
corpus, as a “party aggrieved."—^Ex 
parte Blades, supra. 

(2) Where order is entered dis¬ 
charging a person from custody on a 
writ of habeas corpus, regardless 
of whether the state may properly 
sue out writ of error in Its own 
name, it is a “party in interest" and 
is entitled to be heard.—^Drewnlak v. 
State ex rel, Jacquest, 1 N.W.2d 899, 
239 Wis. 476. 

Appeal by pxosecutiBg offleer In name 
of state 

(1) Some statutes confer a right 
of appeal In specified classes of cas- 
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es on the attorney general or district 
attorney, as In the case of persons 
held In the military service of the 
state or of the United States, or In 
the case of a final order discharging 
a prisoner. 

N.Y.—^People v. Erie County Peniten¬ 
tiary. 109 N.T.S. 631, 126 App.Dlv. 
137. 

Va.—Attorney General v. Fenton, 5 
Munf. 292, 19 Va. 292. 

(2) Some of the statutes also pro¬ 
vide that the appeal shall be taken 
in the name of the people.—^People 
ex reL Shapiro v. Keeper of City 
Prison, Tombs, New York County, 89 
N.Y.S.2d 626, 265 App.Div. 474, af¬ 
firmed People ex rel. Shapiro v. Keep¬ 
er of City Prison. 49 N.E.2d 498, 
290 N.T. 393—^People ex reL Hlgley 
V. Mlllspaw, 8 N.Y.S.2d 839. 256 App. 
Div. 862. 

(3) Under such a statute, where 
notice of appeal stated that the peo¬ 
ple and the county sheriff appealed 
and notice was signed by district 
attorney, appeal would not be dis¬ 
missed on ground that appellants 
were not “parties aggrieved."—^Peo¬ 
ple ex rel. Hlgley v. Mlllspaw, supra. 

(4) Under statute relating to judg¬ 
ments and orders reviewable, the 
county attorney may appeal on be¬ 
half of the state from a Judgment 
in a habeas corpus proceeding, since 
it is always an interested party in 
all criminal proceedings.—State v. 
Griffin, 118 P.2d 676, 58 Ariz. 187. 

82. Ala.—State of Tennessee v. 
Hamilton, 190 So. 306, 28 Ala.App. 
687. 

Cal.—^Ex parte Marquez, 45 P.2d 342, 

3 Cal.2d 625. 

29 C.J. p 186 note 62. 

AdmlssloxL to ball 

State has no right of appeal from 
order admitting to bail one charged 
with assault with Intent to rob.— 
State V. Corbett, 148 So. 766, 25 Ala. 
App. 468. 

Discharge after charge or convlctioiL 
(1) Where the statute gives the 
state a right to appeal from an or¬ 
der discharging the prisoner under 
charge or conviction, the state had 
no right of appeal from order re¬ 
manding petitioner to county JalL— 
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crriment is without authority to sue out a writ of 
error or take an appeal.^s 

In some jurisdictions the party against whom the 
proceedings are brought and who has custody of 
the person seeking release is deemed to have suffi¬ 
cient interest to authorize him to institute proceed¬ 
ings to review,84 but in other jurisdictions, he is 
held not entitled to take the case to an appellate 
court,85 at least, where the appeal is opposed by the 
prosecuting authorities who are expressly authorized 
by statute to appeal in the name of the people.86 
Under the terms of some statutes the appeal may be 
taken only in the name of the person or officer de¬ 
taining the prisoner,87 and not in the name of the 
person who caused the imprisonment or detention,88 
although the latter is entitled to control the appeal 
where the detention is by reason of civil proceed- 
ings.88 

Respondent in the habeas corpus proceeding 
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claiming the right to imprison the prisoner is a 
proper party to the appeal-®® 

The state may be permitted to intervene in ap¬ 
peal instituted by the sheriff having custody oL the. 
relator, the state being the real party in interest.®^ 

Where an appeal is instituted by the sheriff hav¬ 
ing custody of the relator, his successor in office is 
the real party in interest and should be substituted 
as the party appellant®® 

§ 110. -Forna of Remedy in General 

The remedy available to review an order or Judg¬ 
ment In a habeas corpus proceeding depends on the stat¬ 
ute or rule applicable In the particular jurisdiction. 

As a general rule the form of remedy available to 
review an order or judgment in a habeas corpus 
proceeding depends on the statute or rule applica¬ 
ble in the particular jurisdiction.®® According to 
the rules and statutes prevailing in the particular 


state V. McElroy, 124 So. 502. 23 Ala. 
App. 301. 

(2) Under a statute conferring a 
right of appeal on the people from 
a final order of discharge of a pris¬ 
oner In a habeas corpus proceeding 
“after his conviction/’ an existing 
Judgment against one convicted of 
crime Is^ not condition precedent to 
such an appeal —"Ex parte Harcuez. 
45 P.2d 342, 3 Cal.2d 625. 

C3) Under such a statute, a final 
order of superior court in habeas 
corpus proceeding discharging ac¬ 
cused held under warrant of extradi¬ 
tion reciting that accused was 
charged with felony of escaping from 
the state prison of another state was 
held appealable by the people, where 
accused at time of escape was serv¬ 
ing term for felony.—^Bx parte Mur¬ 
dock. 55 F.2d 843. 6 Cal.2d 644. 

(4) Thereunder, the state had a 

right of appeal where, notwithstand¬ 
ing a valid commitment, the court 
remanded the prisoner from the war¬ 
den’s custody to that of the sheriff. 
—In re Larabee, 21 P.2d 132, 131 Cal. 
App. 261. I 

(5) Jury's finding of not guilty of | 
murder because Insane was held not 
a “conviction” so as to authorize peo¬ 
ple’s appeal from order on habeas ' 
corpus discharging defendant from 
hospital for Insane.—Ex parte Mer- 
win, 290 P. 1076, 108 Cal.App. 31. 

Discharge after “Jeopardy*’ 

(1) Where, on preliminary hear¬ 
ing, county court bound defendant 
over to next term of court, state was 
held entitled to review of order dis¬ 
charging defendant from custody on 
writ of habeas corpus, as against 
contention that Jeopardy attached 
at preliminary hearing, where Jury 
was neither impaneled nor waived 


and hearing was mere preliminary 
examination.—^Pepln v. State ex reL 
Chambers, 259 N.W. 410, 217 Wis. 
568. 

(2) State was held not precluded 
from seeking review of order dis¬ 
charging defendant on writ of ha¬ 
beas corpus, on ground that county 
court’s acceptance of plea of not 
guilty, to complaint charging defend¬ 
ant with obtaining money under false 
pretenses and binding defendant over 
to next term of court, committed 
court to trying offense, and hence 
that Jeopardy attached, where court 
derived Its Jurisdiction to bind over 
and to hold preliminary examination 
ffom fhct that information sufficient¬ 
ly charged a felony.—^Pepln v. State 
ex rel. Chambers, supra. 

83, Utah.—In re Clasby, 1 P. 852, 

3 Utah 183. 

29 C.J. p 186 note 63. 

State not party to habeas corpus 

(1) Under a statute giving either 
party the right to appeal from a final 
Judgment in habeas corpus proceed- , 
Ings. the state, not made a party 
to or appearing in habeas corpus pro¬ 
ceeding against the sheriff, cannot 
compel the sheriff to appeal from a 
Judgment discharging the prisoner. 
—Baird v. Nagel, 142 N.B. 9, 194 Ind. 

87. 80 A.ti.R. 1319—State v. Nagel, 
163 N.E. 97, 200 Ind. 270. 

(2) Appeal by state from order 
discharging defendant from custody 
of sheriff on habeas corpus would be 
dismissed where notice of appeal did 
not indicate that state as such ap¬ 
peared in, or was made a party to, 
the proceeding.—State v. Kelsey, 231 
P. 122, 64 Utah 377. 

84k Idaho.—^Bx parte Blades, 86 P. 

2d 737. 69 Idaho 682. 

29 C.J. p 186 note 64. 
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Supezinteaident of house of oorreo- 
tiou 

In habeas corpus proceedings by 
defendant imprisoned In county house 
of correction, acting superintendent 
of the house of correction was enti¬ 
tled to a review of Judgment dis¬ 
charging the defendant—^Drewnlak 
V. State ex reL Jacquest 1 N.W.2d 
899. 289 Wis. 475. 

85. Ala.—^Burr v. Foster, 31 So.'495, 
132 Ala. 41. 

29 C.J. p 186 note 65. 

86. N.T.—Matter of Quinn, 87 N. 
T.S. 534. 2 APP.D1V. 103. 

29 C.J. p 186 note 66. 

87. Philipplna—Tan Cong v. Stew¬ 
art, 11 Philippine 271. 

88. Philippine.—^Tan Cong v. Stew¬ 
art, supra. 

89. Philippine.—^Tan Cong v. Stew¬ 
art supra. 

9a Ind.—In re MUler, 144 N.R 36, 
194 Ind. 606. 

91. U.S.—^Knewel v, Egan, S.D., 46 
S.Ct 522, 268 U.S. 442, 69 L.Bd. 
1036, reversing. D.C., Bgan v. 
Knewel. 298 F. 784. 

98. U.S.—Knewel v. Bgan, supra. 

93. Ala.—^Thomas ▼. State, 109 So. 
607, 215 Ala. 1. answers to certified 
questions conformed to 109 So. 608. 
21 Ala.App. 533. 

Habeas corpus as substitute for ap¬ 
peal or writ of error see supra $ 
15. 

Mandamus to control habeas corpus 
proceedings see the C.J.S. title 
Mandamus S 114, also 88 C.J. p 653 
notes 45-53. 

Prohibition against habeas qorpus 
proceedings see the C.J.S. title Pro¬ 
hibition S 11. also 60 C.J. p 674 
note 34. 
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jurisdiction, a review of a determination in habeas 
corpus proceedings may be had by writ of error or 
petition in crror,^^ appeal,certiorari,®® or excep¬ 
tions.®^ 

Some courts hold that a particular form of reme¬ 
dy is exclusive.®® Thus in jurisdictions where pro¬ 
ceedings in error are appropriate it is held that re¬ 
sort cannot be had to an appeal®® or certiorari.^ 
Likewise in jurisdictions where review may be had 
by appeal it is held that it cannot be had by pro¬ 


ceedings in error® or certiorari,® and in some ju¬ 
risdictions where certiorari is the proper remedy to 
obtain a review, neither appeal^ nor a writ of er¬ 
ror® lies. 

A writ of certiorari may be employed to obtain a 
review where the lower court acted in excess of its 
jurisdiction,® and where, tmder the circumstances, 
the remedy by writ of error, or by appeal or cross 
appeal, is not adequate.^ In some states certiorari 
is an exclusive remedy in all habeas corpus pro- 


OTisoletd oases 

A number of decisions dealing: with 
the form of remedy to obtain a re¬ 
view of an order or Judgment in ha¬ 
beas corpus proceedings have been 
overruled by later cases, or the rule 
announced therein has been subse¬ 
quently changed hy statutory provi¬ 
sions, so that they are no longer 
binding authorities.—Miller v. Gor¬ 
don, 144 P. 274, S3 ICan. 382, Ann. 
Ca8.1916D 602—^29 C.J. p 187 note 92. 

94k. Fla.—^Deeb v. Gandy, 148 So. 540. 
110 Fla. 283, followed in Spero v. 
State, 149 So. 663, 111 Fla. 794— 
State ez rel. Davis v. Hardie, 146 
So. 97, 108 Fla. 437. 

Wls.—^Drewniak v. State ez rel. Jae- 
quest, 1 N.W.2d 899, 239 Wls. 475. 
29 C.J. p 186 note 71. 

95. Tenn.—State ez rel. Sullivan v. 

Cocke, 68 S.W.2d 933, 167 Tenn. 253. 
29 C.J. p 186 note 72. 

Case Involvtsg custody of oliildzea. 
Pa.—Commonwealth ez rel. Mattoz 
V- Superintendent of County Pris¬ 
on, Philadelphia, Super., 81 A. 2d 
576. 

Order of discharge 
Arias.—State v. Superior Court of Arl- 
asona, within and for Pinal County, 
229 P. 96, 26 Ariz. 684. 

9eL Ark,—^Adams v. Pace, 104 S.W. 
2d 212, 198 Ark. 1020—Johnston v. 
Liowery, 25 &W.2d 436, 181 Ark. 
284. 

Ill.—People ez reL Carlstrom v. 

Shurtleff, 189 N.SI 291, 355 111. 210. 
Mich.—^Ez parte Spencer, 232 N.W, 
748, 252 Mich. 48. 

K.a—In re Adame, 11 S.F.2d 163, 218 
N.CL 378. 

29 C.J. p 187 note 78. 

Case not Involving custody of 
dren 

Pa.—Commonwealth ex rel. Mattoz 
V. Superintendent of County Pris¬ 
on, Philadelphia, Super., 81 A.2d 
576. 

ConstltuttonBl power of supexlntendi. 
Ing control 

N.D,—^In re Zimmer, 258 N.W. 749, 
64 N.D. 410—State ez reL City of 
Bismarck y. District Court in and 
' for Burleigh County, 253 N.W. 744, 
64 N.D. 399. 


Decision of ordinary 
Ga.—^Burden v. Barron, 115 S.Ei. 1, 
154 Geu 630. 

Rendition warrant under federal law 
Mich.—^Bz parte Twombly, 251 N.W. 
638, 265 Mich. 422. 

Issuance of writ of oertioraTi not 
mandatory 

Statutes did not make It manda¬ 
tory to issue writ of certiorari to re¬ 
view dismissal of writ of habeas 
corpus, where sentence was imposed 
after time prescribed therefor.— 
Zwillman v. State, 162 A. 776, 9 N.J. 
Misa 66. 

Certiorari incident to habeas corpus 
see infta S 122. 

Restricted scope of review on certio¬ 
rari see infra { 120. 

97. Vt—In re Turner, 102 A. 943, 
944, 92 VL 210—In rs Cooper, 82 
Vt. 253. 

Bight to ezceptLons assumed 
In a case In which the exceptions 
were overruled, the supreme Judicial 
court assumed in favor of petition¬ 
er seeking release from custody by 
habeas corpus that the case could 
properly be brought thereto by ex¬ 
ceptions to the order denying the pe¬ 
tition and petitioner's requests for 
rulings.—^In re Baker, 39 N.B.2d 762, 
310 Masa 724, certiorari denied Ba¬ 
ker V. Delay. 62 S.Ct 1297, 816 U. 
S. 699, 86 L.Bd. 1768. 

98L Fla.—State ez reL Davis v. Har¬ 
die, 146 Sa 97. 108 Fla. 133, 437— 
Tyler v. Painter, 16 Pla. 144. 

29 aj. p 187 note 75. 

99. FUl— Tyler v. Painter, supra. 
Ohio.—^Matter of Miller, 19 Ohio Clr. 
Ct. 544, 10 Ohio Clr.Dec. 760. 

1. Minn.—State v. Buckham, 18 N. 

W. 902, 29 Minn. 462. 

Ohio.—Bz parte Collier, 6 OWo SL 
66 . 

a. Neb.—Sellcow v. Dunn, 160 N.W. 

991, 100 Neb. 615. 

29 GLJ. p 187 note 78. 

3. Tenn.—State ez reL Sullivan v, 
Cocke, 68 S.W.2d 933, 167 Tenn. 
253. 

29 C.J. p 187 note 79. 

4- N.D.—State ex rel, City of Bis¬ 
marck V. District Court in and for 
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Burleigh County, 258 N.W. 744, 
64 N.D. 399. 

29 C.J. p 187 note 80. 

DeoisloiL of ordinary 
Ga.—^Burden v. Barron, 115 S.B. 1, 
154 Ga. 630. 

Appeal treated as certiorari 
Where petitioner in habeas corpus 
proceeding brought entire record to 
supreme court for review, by socalled 
"appeal,” supreme court would treat 
proceeding as being certiorari rather 
than dismiss "appeal,” irrespective 
of name given to proceeding.—State 
ex reL Lewis v. Allen, 109 S.W.2d 
952, 194 Ark. 688—^Adams v. Pace, 
104 S.W.2d 212, 193 Ark 1020—29 C. 
J. p 187 note 80 [b]. 

5. N,D.—State ez rel. City of Bis¬ 
marck V. District Court in and for 
Burleigh County, 253 N.W, 744, 64 
N.D. 399. 

29 C.J. p 187 note 81. 

«. Ark.—State ez reL Prosecuting 
Attorney v. Ball, 106 S.W,2d 863, 
194 Ark. 132. 

Colo.—^Martin v. Second Judicial Dist. 
Ct., 86 P. 82, 37 Colo. 110, 119 Am. 
S.H. 262. 

7. Iowa.—Orr v. Jackson, 128 N.W. 
958, 149 Iowa 641. 

Wash.—State v. Superior Court for 
Snohomish County, 235 P. 353, 134 
Wash. 224. 

Bixoxs not zeadhed by appeal or writ 
of error 

Certiorari will lie to review record 
in habeas corpus proceeding as to Ju¬ 
risdictional matters and errors ap¬ 
pearing on face of record which can¬ 
not be reached by appeal or writ of 
errorw—State ex rel. Gentry v. West- 
hues, 286 S.W. 896, 315 Mo. 672. 
Habeas corpus granted without Jiu 
xlsdlotion 

Where the court Issuing the oi^ 
der in the habeas corpus proceeding 
acted without Jurisdiction, certiorari 
lies even though an appeal would be 
the proper procedure if the court 
had had Jurisdiction, for the reason 
that no appeal lies from an order 
unlawful because issued without Ju¬ 
risdiction.—State V. Superior Court 
of Arizona, within and for Pinal 
County, 229 P. 96. 26 Ariz. 584—State 
ex reL Attorney General v. Superior 
Court, Pinal County,. 216 P. 638, 25 
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ceedings except where the custody of an infant is 
involved, an appeal being proper in the latter case.® 

In a few jurisdictions the form of remedy to ob¬ 
tain a review in a court of last resort differs from 
that to obtain a review in an intermediate appel¬ 
late court. Thus in some states certiorari is em¬ 
ployed to obtain a review by a superior court of an 
order or judgment of an inferior court,® and a writ 
of error is employed to obtain a review by the su¬ 
preme court or court of appeals.^® 

Although the proper method to obtain a review 
was not adopted, the courts have, in some cases, 
proceeded with the review in the absence of objec¬ 
tion by the opposing party.^i 

In federal courts. In the federal courts an ap¬ 
peal,^® and not a writ of error^® or certiorari,is 
the proper remedy for obtaining a review in the cir¬ 
cuit court of appeals of an order or judgment in a 
habeas corpus proceeding. Certiorari, however, is 
the remedy for review of the proceedings in the su¬ 
preme court.^5 


§ 112 

§ 111 . -Habeas Corpus to Review Pro¬ 

ceedings 

It has been held that a writ of habeas corpus In 
the appellate court Is not available as a substitute for an 
appeal from a denial or dismissal of such a writ in the 
court below. 

It has been held that an original proceeding for a 
writ of habeas corpus in the appellate court cannot 
be resorted to to take the place of an appeal from 
the denial or dismissal of such a writ in the court 
below.i® 

§ 112. — Appellate Jurisdiction 

A review of an order or Judgment In a habeas corpus 
proceeding can be had only In the court having the 
requisite appellate Jurisdiction. 

An appeal or other proceeding to review a de¬ 
termination in a habeas corpus proceeding can be 
taken to, and heard and determined by, only a court 
possessing the requisite appellate jurisdiction.^*^ 


Arlz. 226—State ez rel. Attorney 
General v. Superior Court, Pinal 
County, 197 P. 637, 22 Arlz. 462. 

8. N.C.—^Ez parte Steele, 18 S.E.2d 
132, 220 N.C. 686, certiorari denied 
Steele v. State of North Carolina, 

62 S.Ct 1275, 316 U.S. 686, 86 Lu 
Ed. 1758—In re Hayes, 166 aS. 
791, 200 N.a 133, 73 A.L.R. 1179 
—State V. Tates, 111 S.E. 337, 188 
N.C. 753. 

29 C.J. p 187 note 84. 

Contempt 

In habeas corpus proceeding by 
petitioner who had been committed 
for contempt of court, the Judgrment 
was not appealable, since the action 
In such case can be reviewed only 
on writ of certiorari.—State v. Hook¬ 
er, 111 S.E. 361, 183 N.C. 763. 

Order refusing* dlsoliarge or remand- 
Insr prisoner 

Review Is by certiorari, not appeal. 
—^Ez parte Bellamy, 135 S.E. 773, 192 
N.C. 672—State v. Vickers, 114 aE. 
168, 184 N.C. 676. 

9. Ga.—Fletcher v. Booth, 86 S.B. 
836, 143 Ga. 644. 

29 C.J. p 187 note 86. 

10. Ga.—^Barringer v. Baum, 30 S.E. 
524, 103 Ga. 466, 68 Am.aR. 113. 

29 C.J. p 187 note 86. 

11. Ark.—Taylor v. Moore, 138 8.W. 
634, 99 Ark. 412. 

29 C.j. p 187 note 91. 

12. U.S.—^Ez parte Qulrln, App.D.C., 

63 act. 2 , 317 U.S. 1, 87 L.Ed. -^ 

affirming, D.C., 47 P.Supp. 431—^Ex 
parte Demaurez, C.C.A.Wash., 106 
F.3d 457—Bard v. Chilton, aC.A. 
Ky., 20 F.2d 906, certiorari denied 
48 act. 122, 275 U.S. 665, 72 L..Ed. 
429—Svamey v. U. S., aaA.Utah, 


7 F.2d 616—Gillespie v. WaUcer, C. 
CA-W.Va., 296 F. 330. 

29 C.J. p 187 note 87. 

To or from circuit court 

There are a number of decisions 
dealing with appeals to or from fed¬ 
eral circuit courts which have been 
rendered obsolete by the abolition of 
those courts.—^Ez parte Milligan, 
Ind.. 4 WalL 2, 18 li.Ed. 281—29 C.J. 
p 187 note 87 [bj. 

Form of remedy generally see Fed¬ 
eral Courts S 288. 

la U.S.—^Fisher v. Baker, Philip¬ 
pine, 27 act. 186 , 208 U.S. 174, 51 
Li.Ed. 142, 7 Ann.Cas. 1018—^In re 
Graves, C.C.A.Mass., 270 F. 181— 

U. a V. Uhl. C.C.A.N.T., 266 F. 646. 
Error in remedy disregarded 
Mistake In seeking review of dis¬ 
missal of writs of habeas corpus 
by wrK of error may be disregarded. 
—Bard v. Chilton, aaA.Ky., 20 P. 
2d 906, certiorari denied 48 S.Ct 122, 
276 U.S. 666. 73 L.Ed. 429—Svamey 

V. U. a, aaA.Utah, 7 F.2d 616— 
Gillespie v. Walker, aaA.W.Va., 296 
P. 330. 

Writ of error abolished see Federal 
Courts 9 288 note 23. 

14. U.S.—Smith V. Johnston, C.C.A., 
109 F.2d 162—^Ez parte Demaurez, 
aC.A.Wa8h., 106 F.2d 467. 

15. U.S.—Ez parte Qulrln, App.D.a, 

63 act 2, 317 U.S, 1, 87 L.Ed. - 

affirming, D.C., 47 F.Supp. 431. 

29 C.J. p 187 notes 89, 90—26 CJ. 
p 871 note 89 [a], p 878 note 13 
[a2—3 CJ. p 324 note 93 [dj. 
Form of remedy generally see Fed¬ 
eral Courts 5 201 a. 

16. Pa—Commonwealth ez ret v. 
Cooper, 121 A. 602, 277 Pa 664— 
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Commonwealth ez ret Krannacher 

V. Ashe, 15 A.2d 855, 142 PaSuper. 
162—Commonwealth ex rel. Con- 
tardi V. Smith, 3 A.2d 1005, 134 Pa 
Super. 31—Commonwealth ez rel. 
Pranell v. Ashe. 3 A.2d 931, 134 Pa 
Super. 96, followed In 8 A.2d 933, 
134 PaSuper. 99. 

Tex.—^Ex parte Kennedy, 72 S.W.2d 
916, 126 Tez.Cr. 663. 

Better practice in federal eonrts 
“The better practice is for this 
court to consider the validity of the 
imprisonment of the petitioner upon 
a direct appeal ft*om the order of 
the District Court In the habeas cor¬ 
pus proceeding. Where the District 
Judge declines to allow an appeal, 
an application for such allowance and 
for writ of supersedeas should be 
made to this court, or to a Judge 
thereof, and can be presented as 
speedily and readily as an original 
petition for a writ of habeas corpus. 
We shall require this method of pro¬ 
cedure in the future, unless special 
circumstances are presented which in 
our opinion Justify the issuance of 
a writ of habeas corpus by us.”—^Ex 
I parte Davis, C.C.A., 54 F.2d 728, 724. 

17. Ark.—^Ez parte Dame, 259 S.W. 
754. 162 Ark. 382. 

Tex.—^Ex parte Beckwith, Cr., 163 S. 

W. 2d 409—^Ez parte Green, 272 S. 
W. 161, 100 Tex.Gr. 180. 

29 C.J. p 188 note 94. 

OOUrt of appeals of Ala-TuLmn. 

Court of appeals has appellate Ju¬ 
risdiction in all appealable habeas 
corpus cases.—^Pugh v. Pugh, ill So. 
644, 21 Ala.App. 660—^Robertson v. 
State, 104 So. 661, 20 AlaJlipp. 514. 
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A court of civil appeals, as distinguished from a 
court of criminal appeals within the jurisdiction, has 
been held to have jurisdiction of an appeal grow¬ 
ing out of a civil case or proceeding,^® Within this 
category come orders in habeas corpus proceedings 
involving the custody of a child.^® However, the 
court of criminal appeals in such a jurisdiction has 
jurisdiction of appeals in habeas corpus proceedings 
to test the validity of a conviction in a criminal 
case.2? 

Appeal or error does not lie to an appellate court 
from another court of coordinate and concurrent ju¬ 
risdiction with respect to the issuance of writs of 
habeas corpus.®^ However, some courts reject the 
contention that, by reason of various courts being 
invested with original jurisdiction to issue writs of 
habeas corpus, they are of equal rank and possess 
concurrent and coordinate jurisdiction in the matter 
and, therefore, there can be no appeal from one to 
the other.22 The contention cannot, of course, pre¬ 
vail where a right of appeal from one court to the 
other is conferred by statute.®® 


It has been held that a court of last resort cannot 
as a rule review on appeal or error in a habeas cor¬ 
pus case the decision of a single justice thereof.®^ 

The judges of an appellate court as such cannot 
review the action of the lower court in habeas cor¬ 
pus, but such review can be had only by the appel¬ 
late tribunal in session as a court.®® 

Under the judicial systems of some states, an ap¬ 
peal in habeas corpus proceedings may be taken 
from an inferior court to an intermediate appellate 
court and from the latter court to the court of last 
resort.®® An appeal or certiorari cannot be taken 
directly to the court of last resort where by statute 
it is required to be first taken to another court.®*^ 

Some courts hold that the court of last resort does 
not have jurisdiction to review an order or judg¬ 
ment of a judge, as distinguished from an order or 
judgment of a court,®® but in other jurisdictions an 
appeal or writ of error is expressly authorized by 
statute to be taken to the highest court from an or- 


Bupveana court of Xdalio has appel¬ 
late jurisdiction In habeas corpus 
proceedicgfs brought originally in 
district court .—Ex parte Blades, SS 
lP.2d 737. 69 Idaho 6S2—Ex parte Jen- 
287 P. 227, 40 Idaho 142. 
Supreme court of XUIuoia 
The supreme court has jurisdic¬ 
tion of appeal from judgment deny¬ 
ing petition for writ of habeas cor¬ 
pus of petitioner who is in custody 
of the shexifC by virtue of a capias 
Issued for arrest of petitioner on de¬ 
nial of a petition for rehearing in a 
case wherein petitioner was adjudged 
to be lawfully subject to ezcraditlon 
on demand of governor of sister 
state.—People ex rel. Poncher v, 
-O’Brien. 39 X.B.2d 994, 379 IlL 127. 
Supreme court of Kansas 
' An appeal lies to the supreme 
court from a decision of a district 
court in an application for a writ 
of habeas corpus.—^Petty v. Slorrow, 
S9 P.2d S35. 149 Kan. 875. 

Court of appeals of Kew Tozlc 
Proceeding by writ of habeas cor¬ 
pus to inquire into cause of deten¬ 
tion of relator at Auburn Prison 
under conviction and sentence la a 
’*clvll special proceeding" to enforce 
a civil right, and court of appeals 
has no power or jurisdiction to re¬ 
view unanimous order of appellate 
division, affirming order of county 
court not involving construction of 
state or federal Constitution.—^People 
ex rel. Curtis v. Kidney, 122 N.EL 241, 
22& N.Y. 299. dismissing appeal. 170 
N.T.S. 1061. 183 App.Div. 461. 
Sopzeme oourt of Oklahoma 
The supreme court has jurisdic¬ 
tion' on appeal to review an order 


of the district court awarding the 
custody of a minor child to one of 
the parties in a habeas corpus pro¬ 
ceeding. brought to determine who 
has the right to the custody and con¬ 
trol of such minor.—^Hedthe v, Ku- 
kuk, 220 P. 615, 93 OkL 264-~Jamlson 
V. Gilbert, 136 P. 342. 38 Okl. 761, 
47 L.R,A.,N.S., 1133. 

Order of oourt commissioner 
An order of a court commissioner 
is revlewable, not by the highest 
court, but by a lower court,—^Long- 
staff V. State, 97 K.W, 900, 120 Wls. 
346—State v. Brownell, 60 N.W. 413, 
SO Vris. 563. 

18- Tex.—^Harbison v. McMurray, 
15S S.W.2d 2S4, 13S Tex. 192, re¬ 
versing. Clv.App,, 132 S.W.2d 916. 

Detention in civil case 
A habeas corpus proceeding before 
district court to free one firom im¬ 
prisonment and fine Imposed by no¬ 
tary public holding a commission 
from such court to take deposition 
of witness for refusal to answer 
question propounded by notary to 
witness In a civil case is not a "crim¬ 
inal case" but a "civil case" over 
which court of civil appeals has ap¬ 
pellate jurisdiction.—^Harbison v. Mc- 
Murray, supra. 

19- Tex,—^Legate v. Legate. 28 S.W. 
281, 87 Tex. 248. 

29 CJ. p 188 note 96. 

201 . ClonstitutionaUty of statute 
Court of criminal appeals has ju¬ 
risdiction of appeal from district or 
county court order denying release on 
habeas corpus, where constitutional¬ 
ity of statute under which conviction 
was had in coimty court is involved. 
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—^Ex parte Beckwith, Tex.Cr., 163 S. 
lV.2d 409—Ex parte Klllam. Tex.Cr., 
162 S.W.2d 426—^Ex parte Largent, 
Tex.Cr., 162 S.W.2d 419—^Ex parte 
Lane. 22 S.W.2d 306, 113 Tex.Cr. 478. 

21. Tex—Yarbrough v. State, 2 Tex 
519. 

29 C.J. p 188 note 97. 

" 'Generally speaking as far as 
the power to issue the writ is con¬ 
cerned the Supreme Court, the Dis¬ 
trict Courts of Appeal, and the Su¬ 
perior Courts are upon the same 
plane.' ... By this is meant, 
however . . . ‘that the decision 
of any court in a habeas corpus pro¬ 
ceeding, provided the court has ju¬ 
risdiction, cannot be reviewed by any 
other court in any way.’ ”—^France v. 
Superior Court of State of Califor¬ 
nia In and for Los Angeles County, 
255 P. 815, 817, 201 Cal. 122, 52 A.L. 

R. 869. 

22. Kan.—In re Petitt, 114 P. 1071, 
84 Kan. 637. 

23. Kan.—^In re Petitt, supra. 

2^ Mass.—Chambers’ Case, 108 N.E. 

1070, 221 Mass. 178. 

29 C.J. p 188 note 1. 

25. Miss.—^Ex parte Wall, 38 So. 628, 
84 Miss. 783. 

26. Ark.—^Ex parte Dame, 259 S.W. 
754, 162 Ark. 382. 

Kan.—^In re Petitt, 114 P. 1071, 84 
Kan. 637. 

27. Ark.—Ex parte Dame, 269 S.W. 
754, 162 Ark. 382. 

S. C.—State V. Duncan, 22 S.C. 87. 

28. Ky.—^Proffer v. Stewart, 82 S.W. 
2d 468, 259 Ky. 445. 

29 C.J. p 188 note 7. 
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der, judgment, or determination of a judge.®^ Ex¬ 
cept where so provided by constitution or statute,30 
an order of a judge of a lower court at chambers 
has been held not reviewable by the court of last 
resort.3i A judgment of a judge rendered in vaca¬ 
tion has been held reviewable by the highest courL®^ 

In federal courts. In the federal courts the cir¬ 
cuit court of appeals has jurisdiction of appeals 
from final appealable orders of the district court in 
habeas corpus proceedings.^* It has, of course, no 
jurisdiction to review an order of the district court 
in such a proceeding from which no appeal lies.*^ 

In cases designated by the statutes, a review may' 
be had in the supreme court of an order in a habeas 
corpus proceeding of a district court,** or of a state 
court,*® as in a case where constitutional questions 
are involved.**^ A habeas corpus proceeding has 
been held a “suit” within the statute conferring ju¬ 
risdiction on the supreme court to review decisions 
of the state courts.** 


While the circuit court of appeals has jurisdic¬ 
tion of appeals from the final orders of a district 
court judge in chambers as well as of the district 
court,** the order of a judge of a lower court at 
chambers is not reviewable by the supreme court,^® 
if, in the case of a proceeding in a state court, the 
remedies in such state have not been exhausted.^^ 

For a consideration of the appellate jurisdiction in 
the federal court system generally see the appropri¬ 
ate sections of Federal Courts, 

§ 113. -Presentation and Keservation in 

Lower Court of Grounds of Review 

As a general rule propositions not properly raised In 
the court below In a habeas corpus proceeding cannot be 
urged on appeal. 

Subject to some exceptions and limitations,^* it is 
the general rule that questions not raised and prop¬ 
erly preserved for review in the trial or hearing in 
a habeas corpus proceeding cannot be taken advan¬ 
tage of on appeal.^* Whether or not objections not 


2& Ala.—Shows v. Pendry, 9 So. 
462, 98 Ala. 248, overruUngr Mat¬ 
thews V. Hobbs, 61 Ala. 210. 

29 C.J. p 188 note 8. 

aa Ark.—state v. Williams, 138 S. 

W. 1017, 97 Ark. 248. 

29 C.J. p 188 note 11. 

31. Tex.—^Pittman v. Byars, 101 S. 
W. 789, 100 Tex 618, rehearing 
denied 99 S.W. 1032, 46 TexOv. 
App. 46. 

29 ax p 188 note 10. 

32. Miss.—Covlngrton v. Arringrton, 
82 Miss. 144, following* Steele v. 
Shirley, 17 Miss. 882, and Steele 
▼. Shirley, 21 Miss. 196. 

33. TT.S.—^Howes v. Tozer, CCA-Me., 
3 F.2d 849, affirming, D.a, Six par¬ 
te Tozler, 2 F.2d 268. 

D.C.—Contello v. Palmer, 20 App.D. 
C. 210. 

25 C.X p 961 note 40 [b]. 

34. IT.S.—Hartmann v. Sloan, CCA. 
Pa., 99 F.2d 942, certiorari denied 
Hartman v. Sloan, 69 S.Ct 487, 806 
U.S. 688, 83 KHd. 1039. 

Bemoval proceedings 

(1) Under 28 U.S.aA. S 468 the 
circuit court of appeals is without 
jurisdiction of an appeal fkom an or¬ 
der in a habeas corpus proceeding 
to test the validity of a warrant of 
removal or the detention pending the 
removal proceedings.—Adams v. 
Clark, C.aA.CaL, 100 F.2d 186. 

(2) This is so Irrespective of 
whether the indictment was attacked 
In the district court.—^U. S. ex rel. 
Marltote v. McDonnell, aaA.llL, 
186 F.2d 842. 

35. U.S.—^Ex parte Lennon, Ohio, 14 
S.Ot 123. 160 U.S. 893, 87 L.Ed. 


1120—In ro Marmo, D.CN.X, 138 
F. 201. 

86. U.S.—^People ex rel. Brsrant v, 
Zimmerman, K.Y., 49 S.Ct. 61, 278 
U.S. 68, 73 L.Ed. 184, 62 A.Ii.R. 
785. 

37. U.S.—People ex rel. Bryant v. 

Zimmerman, supra—Childers v. 

McClaughry, Kan., 30 S.Ct 370, 216 
U.S. 139, 64 LJSd. 420. 

26 C.X p 912 note 7 [a] (1). 

Doable paniSliment by sentence In 
court martlaL—Carter v. McLaughry* 
Kan., 22 S.Gt. 181, 183 U.S. 365, 46 L. 
Ed. 286, affirming, CC., 106 F. 614. 

38. U.S.—^People ex rel Bryant v. 
Zlmmerman, H.Y., 49 S.Ct. 61, 278 
U.S. 63, 78 L.E(L 184, 62 A.L.R. 
786—Holmes v. Jennlson, VL, 14 
Pet. 640, 10 L.Ed. 579. 

Befasal to disohazge pzisonez is 
final order.—State ex rel. Covington 
V. Hughes, 102 So. 824, 157 La. 652. 
38. U.S.—Craig v. Hecht, K.Y., 44 
S.Ct 103. 263 U.S. 255, 68 L.Ed. 
293, affirming, aCA., Ex parte 
Craig, 282 F. 188. 

25 ax p 961 note 40 [b] (2). 

40. U.S.—^Harkrader v. Wadley, Va., 
19 S.Ct. 119, 172 U.S. 148, 43 L.Ed. 
399—McKnlght v. James, Ohio, 15 
S.Ct. 248, 155 U.S. 685, 39 L.Ed. 
310—Carper v. Fitzgerald, Va., 7 
S.Ct. 825. 121 U.S. 87, 30 L.Ed. 882 
—^In re King, aC.Tenn., 51 F. 434 
—In re Palllser, aaN.Y., 40 F. 
675, affirmed 10 S.Ct 1084, 186 U.S. 
267, 84 L.Ed. 614. 

41. U.S.—^Betts V. Brady. Md., 62 S. 
Ct. 1252, 816 U.S. 465, 86 L.Ed. 
1596. 

Jadge of highest state court 
Where judgment of chief judge of 
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court of appeals of Maryland who 
was the judge of that court from 
city of Baltimore denying relief 
sought in habeas corpus proceeding, 
while not sitting in term time^ was 
final in sense that it was not re¬ 
viewable by any other court of Mary¬ 
land, but petitioner had not exhaust¬ 
ed state remedies in the sense that 
in Maryland a prisoner may apply 
successively to one judge after an¬ 
other and to one court after an¬ 
other without exhausting his reme¬ 
dies, the denial of reUef sought was 
a **flnal judgment by highest court of 
state" in which judgment could be 
had of the issue Joined, and there¬ 
fore the supreme court had Jurisdic¬ 
tion to review it under statute au¬ 
thorizing certiorari to review Atiii-I 
judgment of highest court of state. 
—^Betts V. Brady, supra. 

48. SxtraditioxL prooeedlag fta Dts- 
trict of Columbia 
The court considered a question 
urged on appeal although not regu¬ 
larly before the court since "the case 
Involves a question of personal lib¬ 
erty, and since it is desirable that 
the proprieties of procedure at extra¬ 
dition hearings before the Chief Jus¬ 
tice of the District Court sitting in 
executive capacity should be settled.’* 
—^Lee Won Sing v. Cottone, 128 F.2d 
169, 74 APP.D.C. 874. 

Eztozs appazeoit on face of record 
D.C.—^Downey v. U. S., 91 F.2d 223, 
67 App.D.C. 192. 

43. U.S.—McCarthy v. Arndstein. 

Y„ 43 S.Ct. 662, 262 U.S. 366, 67 L. 
Ed. 1028, rehearing granted 44 S. 
Ct 38, 268 U.S. 676. 68 L.Ed. 601. 
and affirmed 45 S.Ct 16, 266 U.S. 
84. 69 L.Ed. 158—U. S. ex reL 
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raised on an appeal to an intermediate appellate 
court may be raised for the first time on a further 
appeal to the court of last resort depends on the 
nature of the objections, it being held that an ob¬ 
jection that the intermediate appellate court was 
without jurisdiction to entertain the appeal may be 
so raised, that an objection that the hearing 
on the first appeal was at chambers rather than in 
open court may not be so raise(L45 

In some states to obtain a review on error a mo¬ 
tion for a new trial must be made embodying the 
errors therein and a ruling obtained thereon,4fi un¬ 
less a new trial on the writ would be wholly fu- 
tile.47 In other jurisdictions the relator ma 3 ' appeal 


at any time during the term regardless of whether 
or not he files a motion for a new trial.48 The rule 
requiring a motion for new trial as a basis for re¬ 
view in civil actions generally, discussed in Appeal 
and Error §§ 352-388, has been held inapplicable 
in habeas corpus cases.49 

Certification of questions. Provision is made in a 
number of jurisdictions for the certification of ques¬ 
tions to an appellate court.^O 

§ 114 . -Proceedings for Transfer of 

Cause 

a. In general 

b. In federal courts 


Laird v. O'Brien. aC.A.111.. Ill F. 
2d 232—^Harris v. Biszkowicz, C.C. 
A.MO.. 100 F.2d 854—Jeung Bock 
Hong V. White, CaL, 258 F. 28, 169 
C.aA. 161. 

D.C.—Lee Won Sing v, Cottone, 123 
F.2d 169, 74 APP.D.C. 374. 

Pa.—Commonwealth ex pel. Hullig v. 
Ashe, 20 A.2d 852. 143 Pa.Super. 
IL 

29 C.J. p 188 note 14. 

znsofiolenoy ox defect In petition 
ox application, for habeas corpus is 
act available for the first time on 
appeaL 

U. S.—Collins V. Traeger, €.C.A.GaL. 
27 F.2d 842, 

CaL—In re Daniels. 300 P. 878, 114 
CaL 698—^Ex parte Davis, 294 F. 
408, 110 CalJLpp. 616. 

Mioh. —^Zimmer v. Schlndehette, 262 
N.W. 379. 272 Mich. 407. 

Bxtradition waxiant 
Relator, alleging that he was held 
under extradition warrant, and not 
objecting to failure to produce wai> 
rant at habeas corpus hearing, was 
held not entitled to liberty because 
of absence thereof.—State v. Mur-i 
nane, 215 N.W. 863, 172 Minn. 401. 
Pallnre to demand Jury txlal 
Failure of the courts in a iiabeas 
corpus proceeding to award relators 
a Jury trial cannot be urged on ap¬ 
peal where a Jury was not demanded. 
—Ex parte Fuller, 123 S.W. 204, 58 
Tex.Civ,App. 217. 
gUlng additional ohaxges 
Where in habeas corpus proceeding 
alien made no objection to filing of 
additional charge for deportation, 
none can be made on appeal.—Greco 

V. Hafl, aaA.OaL, 68 F.2d 863. 

Reception of evideiLca 
Error in reception of evidence con¬ 
sented to by counsel cannot be urged 
on appeaL—^Burgess r. Ring, aCJL 
Mo.. 130 F.8d 761. 

Refusal to postpone heaxlng will 
not be reviewed where no exception 
to courts action was taken.—^Ex par¬ 
ts Cupp, 54 aW.2d 781. 129 Tex.Cr. 
25.- 


Blght of poitioular judge to tiy case 
The fact that application for ha¬ 
beas corpus was heard by a judge of 
the Atlanta judicial circuit other 
than the one that issued it presented 
no ground for reversal of Judgment 
denying writ, where petitioner did 
not insist that the case be tried be¬ 
fore the Judge issuing the writ, and 
did not on the call of the case make 
the contention that the other Judge 
should not hear and determine it, 
since the Judges of the superior court 
of Fulton County, comprising the At¬ 
lanta circuit, have concurrent au- 
thorlty.-^ackson v. Anglin, Ga., 22 
S.B.2d 161. 

Security fox xetum of infant 

On appeal in a habeas corpus pro¬ 
ceeding, whether the minor child's 
guardian' living outside the court's 
Jurisdiction should have been re¬ 
quired to give a bond for the child’s 
return on proper occasion and de¬ 
mand does not arise where not asked 
of the lower court—Watkins v. Rose, 
105 S.E. 738, 115 S.a 370. 

Objectloxi to oral opinion nnneoes- 
sary 

The failure of appellant or his 
counsel to object or except to state¬ 
ment in nature of oral opinion, made 
by trial Judge, was not waiver of 
appellant’s right to proper determina¬ 
tion of Issues made by pleadings, or 
an admission of facts stated by 
Judge.—^Downey v. U. S., 91 F.2d 223, 
67 AppJ>.G. 192. 

44. N.T.—^In re Larson, 96 N.T. 381, 
4& U.S.—Roberts v. Reilly, Ga, 6 S. 
Ct 291, 116 U.S. 80, 29 L.Ed. 544. 

46. Neb.—In re Van Sclever, 60 N. 

W. 1087, 42 Neb. 772, 47 Ain.S.R. 
780. 

Review of issues of fact 

In absence of motion for new trial 
in habeas corpus proceeding, there 
could be no reexamination of Issues 
of fact on appeaL—Johnson v. Best, 
135 P.2d 896, 156 Kan. 668. 

47. Appeal from ordw diBcharglng 
pzisouer 

On habeas corpus by one held un¬ 
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der an extradition warrant, where 
the court passed on the merits and 
discharged the prisoner, a motion for 
a new trial Is not necessary to en¬ 
able defendants to have a review of 
the questions raised, as a new trial 
would be wholly futile in that a new 
trial would not restore the prisoner 
to the custody of the officer.—^Wil¬ 
liams V. Robinson. 212 P. 485, 72 
Colo. 484. 

4B. Tex.—^Ex parte Terwood, 81 S. 
W. 708, 46 Tex.Cr. 669. 

49. Tenn.—State ex rel. Daugherty 
V. Rose. 71 S.W.2d 686, 167 Tenn. 
489. 

Reason fox rule 

Appeal from Judgment in habeas 
corpus proceeding denying father 
custody of his child would not be 
dismissed notwithstanding motion 
for new trial was not filed, since 
decision of trial Judge determina¬ 
tive of custody of child cannot be 
given force of Jury verdict, or on 
waiver of Jury, force of finding of 
trial Judge as In law cases which are 
reviewable only on motion for new 
trial.—State ex reL Daugherty v. 
Rose, supra. 

Sazly contra oases 
Tenn.—State v. Coleman, 8 Tenn.Civ. 
App. 316. 

29 C.J. p 189 note 2L 

5a Federal courts 

(1) The United States circuit 
court of appeals was held to have 
authority to certify questions in a 
proceeding for a writ of habeas cor¬ 
pus to inquire into the sentence of a 
military commission, the supreme 
court having Jurisdiction to hear and 
determine them.—^Ex parte Milligan, 
Ind., 4 WalL 2. 18 L.Ed. 281. 

(2) Certification of questions to 
supreme court generally see Federal 
Courts § 202. 

Certification of questions in civil ac¬ 
tions generally see Appeal and 
Error 5S 389, 390. 
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a. In General 

The requirements of applicable statutes or rules 
with respect to the taking of an appeal In a habeas 
corpus proceeding must be complied with. 

Unless otherwise provided by statute, an appeal in 
habeas corpus proceedings is taken in the same man¬ 
ner as in civil actions.^i The requirements of stat¬ 
utes and rules specially applicable to appeals in ha¬ 
beas corpus proceedings or of applicable general 
statutes and rules must be observed in the taking of 
an appeal in a habeas corpus proceeding.^^ 

In order that the appellate court may acquire ju¬ 
risdiction of respondent or defendant in error, serv¬ 
ice of process or citation on him,53 or his voluntary 
appearance in the appellate court,5^ is necessary. 


Time for appeal. The time within which steps to 
obtain a review must be taken is generally regulat¬ 
ed by statute or rule of court,55 and ordinarily the 
necessary steps must be taken within the prescribed 
time.55 However, the fact that an appeal is prema¬ 
ture does not necessarily defeat it.®^ 

It has been held that the review of a discharge 
in a habeas corpus proceeding must be promptly 
sought and prosecuted, and that where there has 
been inexcusable delay the appeal will not be enter¬ 
tained.® 8 

Appeal hand. An appeal bond is required in some 
jurisdictions.55 In other jurisdictions an appeal 
bond is not necessary®® except in some cases, in 
proceedings involving the custody of an infant.®^ 


51. Ind.—^Mesmer v. England, 141 N. 

E. 339. 194 Ind. 278, rehearing 

overruled 142 N.E. 409, 194 Ind. 

273. 

29 C.J. p 189 note 23. 

Appeal by proaeontloiL 

(1) Where district attorney, repre¬ 
senting only the people, announced 
after Judgment that **appeal Is tak¬ 
en at this time," appeal was held 
taken by peopla—^Ez parte Gough, 
12 P.2d 968, 124 CaLApp. 498. 

(2) Expression at opening of spe- 
cidcatlons of grounds of appeal by 
the people, now comes the **warden 
of the California State Prison,” was 
held mere surplusage not vitiating 
appeal by the peopla—^Ez parte 
Gough, supra. 

52. Tenn.—State ez rel. Strong v. 

Strong, 188 S.W.2d 996, 175 Tenn. 

291. 

Kotloe of appeal 

(1) Under some statutes the no¬ 
tice of appeal must be served on the | 
appellee or his attorney of record, 
mere filing of such notice being in¬ 
sufficient.—^Dean v. Amrine, 126 P,2d 
213, 155 Kan. 618. 

(2) Court of criminal appeals ac¬ 
quired no Jurisdiction of appeal 
where there was no notice of appeal 
given and entered as required by law. 
—Ex parte Roberts, 87 S.W.2d 478, 
129 Tex.Cr. 816—^Ez parte Moore, 3 
S.W.2d 86, 109 TezCr. 78—^Ez parte 
Christian, 268 S.W. 160, 99 Tez.Cr. 
99—Ex parte Francis, 239 S.W. 957, 
91 Tex.Cr. 898. 

(3) Notice to court of civil appeals 
on appeal in habeas corpus proceed¬ 
ing was held insufficient imder the 
statute to give court of criminal ap¬ 
peals jurisdiction.—^Ez parte Moore, 
supra. 

Bight to txaascElpt without payment 
of fees 

(1) In some Jurisdictions, where 
relator seeks to appeal from an or¬ 
der dismissing petition for writ- of 


habeas corpus and not from a Judg¬ 
ment in criminal prosecution, he is 
not entitled to a transcript of the 
record at the county's expense, and 
therefore his petition for an order al¬ 
lowing relator to appeal as a poor 
person should be denied.—State ez 
rel. Rankin v. Worden, 40 N.E.2d 970, 
219 Ind. 698. 

(2) Under the statutes of some 
Jurisdictions, however, on proper 
showing, an appellant is entitled to 
transcript without charge, although 
the proceeding is to determine the 
custody of a child.—Sills v. Sills, 6 
P.2d 1026, 51 Idaho 299. 

63. Fla—^Moeller v. Stocker, 64 So. 
591, 61 Fla 342—Carlton v. John¬ 
son, 65 So. 79, 61 Fla 13—Belch 
V. Manning, 46 So. 91, 55 Fla 229. 

54. D.C.—^Leonard v. Rodda, 6 App. 

D. a 256. 

Fla—Carlton v. Johnson, 55 So. 79, 
61 Fla 13. 

66. Ga—Wamock v. Burch, 183 S. 

E. 663, 181 Ga 586. 

29 C.J. p 189 note 25. 

Appeals from interlocutOEy and llnal 
orders distinguished 
Ind.—Mesmer v. England, 141 N.E. 
339, 194 Ind. 273, rehearing over¬ 
ruled 142 N.E. 409, 194 Ind. 273. 

56. Bill of ezoeptions 
Ga—^Wamock v. Burch, 183 S.E. 563, 
181 Ga 586. 

Question of Jurisdiction of subject 
matter in habeas corpus proceeding 
relating to custody of child could be 
raised on appeal within statutory 
period, even though right to appeal 
preliminarily as to question of Juris¬ 
diction of the person had been lost. 
—Commonwealth v. Mathleu, 163 A 
109, 107 PaSuper. 261. 

Betum day 

Making writ of error issued May 
17, 1926, returnable June 10, 1926, 
was held proper under the applica¬ 
ble statute.—^Ez parte La Ba, 110 So. 
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659, 92 Fla 961—State v. Vaughn, 
110 So. 659, 92 Fla. 963. 

57. La.—State v. Trahan, 61 So. 216, 
125 La 312. 

SSi Mich.—^Ez parte Twombly, 251 
N.W. 538, 265 Mich. 422. 

Dilatory motion to vacate order of 
discharge on habeas corpus from ar¬ 
rest under rendition warrant could 
not be employed to extend time for 
review.—^Ez parte Twombly, supra 

59- Tenn.—State ez rel. Strong v. 
Strong, 133 S.W.2d 996, 176 Tenn. 
291. 

29 CLJ. p 189 note 41. 

Appeal on pauper’s oath 

(1) Some of the statutes requiring 
an appeal bond in a habeas corpus 
case have been construed as not au¬ 
thorizing an appeal on a pauper's 
oath.—State ez reL Strong v. Strong, 
supra. 

(2) Such a construction was given 
to the statute even though another 
general statute allowing appeals on a 
pauper's oath did not in its language 
exclude a habeas corpus case.—State 
ez reL Strong v. Strong, supra. 
Conditional appeal 

Where an appeal is granted firom a 
Judgmient in a habeas corpus pro¬ 
ceeding on condition that an appeal 
bond be executed, and such bond is 
not given, the appeal will be con¬ 
sidered as abandoned, leaving the 
Judgment of the court below in full 
force, and it is not necessary to 
bring the record to the supreme 
court for affirmance of the Judgment. 
—State V. Thomas, 77 S.W. 667, 111 
Tenn. 384. 

ea Minn.—state v. Sheriff, 181 N.W. 

640, 148 Minn. 484. 

29 aJ. p 189 note 42. 

61. Ala.—Stewart v. Paul, 37 So. 
691, 141 Ala. 516. 
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Generali}’ the state is not required to give securi¬ 
ty,at least in a habeas corpus proceeding arising 
out of a criminal prosecution in which the state is 
the real party in interest taking the appeal®® 

Issuance of writ of error. Under a statute pro¬ 
viding that a writ of error may be granted by the 
judge who heard the cause or by a judge of the re¬ 
viewing court,a writ issued by the clerk without 
the allowance thereof by a judge is a nullity.®® 

The allowance or disallowance of the writ of er¬ 
ror has been held to be within the discretion of the 
court.®® In order that the discretion of the court 
may be intelligently exercised, a petition setting 
forth the nature of the case, accompanied by a cer¬ 
tified copy of the record of the judgment, must be 
presented, but no notice of the application is neces¬ 
sary unless it is so directed by the court.®^ 

Writ of certiorari, A petition for a writ of cer¬ 
tiorari to review an order or judgment in a habeas 
corpus proceeding must set forth adequate grounds 
therefor,®® and must be verified.®® If the allega¬ 
tions show that the petitioner is properly detained 
the writ will not issue.^® 

A rule prohibiting review by the court of last re¬ 
sort of a decision of an intermediate appellate court 


without opinion has been held not to prevent the 
issuance of a writ of certiorari for review of such 
a decision in a habeas corpus proceeding involving 
federal questions.^^ 

Effect of transfer of cause. In accordance with 
general rules discussed in Appeal and Error §§ 
605-624, the perfection of an appeal or writ of er¬ 
ror in a habeas corpus proceeding operates to trans¬ 
fer the cause to the appellate court,and as a nec¬ 
essary incident to the jurisdiction of the cause con¬ 
ferred thereby the custody of the prisoner passes 
to the direction and control of such courL^® 

b. In Federal Courts 

The requirements of applicable statutes or rules with 
respect to the taking of an appeal In a habeas corpus 
proceeding In the federal courts must be complied with. 
The filing of a proper notice of appeal usually perfects 
the appeal to the circuit court of appeals. A certificate 
of probable cause Is required, however, In the case of a 
writ testing a detention based on process Issued out of a 
state court. 

In the federal courts appeals in habeas corpus 
proceedings to the circuit court of appeals are pure¬ 
ly statutory, and the appeal must be taken in the 
manner prescribed by the statutes and rules there¬ 
under.*^^ 


Ala.—State v. Chancey, 72 So. 
218. 14 Ala.App. 119. 

63. Wis.—^Kushmaii v. State ex reL 
Panzer, 2 N.W.2d 862, 240 Wis. 
184. 

64. Fla.—^Roach v. Keep, 75 So. 528, 
73 Fla, 1048—^Hardee v. Brown, 47 
So. 834, 56 Fla. 377. 

86. Fla.—^Roach v. Keep, 75 So. 528, 
73 Fla. 1048. 

66. Fla.—Ex parte Finch, 15 Fla. 
630. 

However, It has been held that on 
review of a Judgment in a habeas 
corpus proceeding an application for 
a writ of error must be allowed with¬ 
out inquiry by the court to which 
Issued as to the competency of the 
writ.—State v. Farlee, 1 N.J.Law 96. 
Grounds for issmance 
On allegation by one who had in¬ 
stituted habeas corpus proceedings 
that he was aggrieved by Judgments 
remanding him to sheriff's custody. 
Issuance of writs of error will be 
ordered.—^Mendenhall v. Sweat, 157 
So. 888, 117 Fla. 299. 

67. Fla.—parte Finch, 15 Fla. 
630. 

68. xmmateixlal a31ega;610]i8 
Allegations of petition for certio¬ 
rari as to how petitioner, denied dis¬ 
charge, was arrested and held before 
extradition warrant issued were held 
immaterial.—State v. Adams, 136 S. 
m 116, 192 H.C. 787. 


69. Ala—Stlbbins T. Butler, Minor 

121 . 

29 CLJ. p 189 note 36. 

TO, Fngltlvs txom Jnstice 

Allegations that the petitioner was 
properly convicted in another state, 
sentenced to pay a fine or serve a 
term on the county road, and, being 
unable to raise the fine, left such 
state, show that he was a fugitive 
from Justice within the extradition 
law. Justifying denial of writ of cer¬ 
tiorari to review refusal to discharge 
the petitioner from custody.—State 
V. Adams, 136 S.E. 116, 192 N.C. 787. 

71. Extradition case 

A petition of state of Alabama for 
certiorari to court of appeals to re¬ 
view Judgment of such court, affirm¬ 
ing action of probate court in releas¬ 
ing on writ of habeas corpus one who 
was held under a warrant Issued by 
Governor of Alabama as result of 
due request from governor of Geor¬ 
gia for his extradition would be 
granted by the supreme court, not¬ 
withstanding no opinion was ren¬ 
dered by Court of Appeals in making 
its determination federal questions 
being involved.—State v. Farrisb, 6 
So.2d 828, second case, 242 Ala 7, 
granting certiorari and reversing 6 
So.2d 828, first case, 30 AlaApp. 242. 

72. Fla—^State v. Qulgg, 107 So. 

409, 91 Fla 197. 

78. Fla—State v. Qulgg, supra 
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7^ IT.S.—^Mlllslagle v. Olson, C.C.A. 
Neb., 180 F.2d 212, denying rehear¬ 
ing 128 F.2d 1015. 

Power of court to maks rules 
Statute providing that appeals in 
habeas corpus proceedings shall be 
taken on such terms as supreme 
court or, in default thereof, as court 
or Judge hearing cause may direct, 
28 IT.S.C.A. § 464, empowered courts 
to make rules limiting time for such 
appeals.—^Bryan v. Pumlo Aral, C.C. 
A.Hawail, 64 F.2d 954. 

CrlmlTial appeal statute or rule liu 
appUoable 

U. S.—^In re Edwards, C.C.A.MO., 106 
F.2d 587. 

Special statute unaffeoted by subset 
quent general statute 
Special statute authorizing courts 
to make rules for appeals in ha¬ 
beas corpus proceedings was held 
not affected by subsequent general 
statute relating to appeals.—Bryan 

V. Fumio Aral, C.C.A.Hawali, 64 F.2d 
954. 

Time fox appeal 

(1) The appeal must be taken with¬ 
in the prescribed time.—^Bryan v. 
Fumio Aral, supra—^U. S. v. Havl- 
land, C.C.A.Conn., 297 F. 431. 

(2) Where court had by rule fixed 
ten days for taking appeals in ha¬ 
beas corpus proceedings. Inadvertent 
allowance of appeal after ten days 
by Judge hearing cause was not at¬ 
tempt to exercise statutory power of 
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Although under the Federal Rules of Civil Pro¬ 
cedure, rule 73, 28 U.S.CA. following § 723c, an 
appeal to the circuit court of appeals is perfected in 
a habeas corpus proceeding by the filing of a proper 
notice of appeal,*^® jn accord with the general rule 
as discussed in Federal Courts § 283 a, the filing 
of the notice of appeal having the effect of trans¬ 


ferring jurisdiction of the cause to the circuit 
court,'^® by express statutory provision, 28 U.S.C.A. 
§ 466, in a habeas corpus proceeding in which the 
detention complained of is based on process issued 
out of a state court, a certificate of probable cause 
is a jurisdictional requirement for an appeal,such 
statute not having been repealed by such Federal 


prescribing: terms of appeal—^Bryan 
V. Fumio Aral, supra. 

(3) Wliere appeal from order In 
habeas corpus proceeding: dlschargr- 
ingr Immigrant ordered deported by 
' secretary of labor was belated, ap¬ 
pellate court was without jurisdic¬ 
tion to determine the merits, so that 
order appealed from remained in 
force.—^Bryan v. Fumio Aral, supra. 
75- U.S.—-Walleck v. Hudspeth, C.C. 
A.Kan.. 128 P.2d 843—Waley v. 
Johnston, aC.A.Cal., 110 P.2d 284. 
Pomial allowance tumecessary 
In habeas corpus proceeding:, no 
formal order allowing: appeal from 
order of discharge was necessarj'. 
but signing of citation by trial court 
on filing of petition for appeal and 
issuance thereof effectually allowed 
the appeal.—Aderhold v. Murphy, C. 
C.AKan., 103 F.2d 492. 

Allowance of appeal under former 
practice see 29 C.J. p 189 notes 36- 
39. 

76. U.S.—^Bz parte Chin Ben Shim, 
D.C.MasB., 2 F.R.D. 60. 

77. U.S.—Mlllslagle v. Olson, COA. 
Neb., 130 P.2d 212, denying rehear¬ 
ing 128 P.2d 1015—Mlllslagle v. Ol¬ 
son, C.C.A.Neb., 126 P.2d 646—Bot- 
wlnski V. Dowd, CC.A.Ind., 118 F. 
2d 829—GebhcLTt v. Amrine, C.C.A. 
Kan.. 117 P.2d 995—Schenk v. 
Plummer, C.C.A.Cal., 113 P.2d 726, 
second case—^Ez parte Cowen, C.C. 
A.Cal., 98 P.2d 1019, denying re¬ 
hearing 98 P.2d 630—^Bz parte 
Deatherage, C.C.A.Cal., 98 F.2d 793 
—^Wilson V. Lanagan, C.C.A.Mass., 
79 P.2d 702—Comerford v. Hogsett, 
C.C.A.Ma8S., 79 P.2d 486—U. S. ez 
reL Kreuter v. Baldwin, C.C.AI11., 
49 F.2d 262—Genna v. Frazier, C.C 
A.La., 24 F.2d 706. 

29 O.J. p 189 note 29. 

AppUoatlon rarely granted 

U.S.—^Ez parte Deatherage, CC.A. 

■ Cal.. 98 P.2d 793. 

No snbstltiite pennlSBible 
U.S.—^Mlllslagle v. Olson, C.C.A.Neb., 
130 F.2d 212, denying rehearing 128 
F.2d 1016. 

Time for application 
Certificate must be obtained within 
time allowed for appeal.—^U. S. ez 
rel. Kreuter v. Baldwin, C.C.AI11., 
49 F.2d 262. 

Showing essential to issnance 

(1) Probable cause must be shown 
to ezlst to justify Issuance of certifi¬ 
cate.—Waller v. Youell, D.C.Va., 46 


F.Supp. 411, appeal denied, G.C.A., 
130 F.2d 486. 

(2) Ezceptlonal circumstances must 
ezist—^Ex parte Cowen, C.C.ACal., 98 
F.2d 1019, denying rehearing 98 F.2d 
630. 

(3) The petitioner was not entitled 
to allowance of appeal from order 
denying application for writ of ha¬ 
beas corpus sought because of al¬ 
leged Imprisonment in state court in 
violation of federal constitutional 
provision prohibiting ez post facto 
laws, in absence of any showing that 
prison authorities had refused him 
any rights he would have had under 
statute in force at time of commis¬ 
sion of offense or that he had ex¬ 
hausted his remedy in state court, 
since, in absence of such showing, 
there was no probable cause for an 
appeal.—Ez parte Cowen, C.C.A.Cal., 
98 F.2d 630, rehearing denied 98 F.2d 
1019. 

QnestioiLS previously considered 
Where it appeared that all Ques¬ 
tions raised by petitioner seeking 
writ of habeas corpus had been re¬ 
peatedly and maturely considered by 
the United States supreme court, 
the supreme court of appeals of Vir¬ 
ginia and federal district court, and 
found to be without merit, applica¬ 
tion for certificate of probable cause 
and for an appeal from order of fed¬ 
eral district court denying application 
for writ of habeas corpus would be 
denied as without merit.—Waller v. 
Touell, C.aA.Va., ISO F.2d 486. deny¬ 
ing appeal, D.C., 46 F.Supp. 411. 
Effect of recitals In petition for wxlt 
For purposes of ruling on petition 
for certificate of probable cause and 
for an appeal to review decision of 
federal district court denying writ 
of habeas corpus sought by prisoner 
detained by process issued out of 
state court, circuit court of appeals 
would accept material recitals of 
petition as true.—^In re Mooney, C.C. 
A.Cal., 72 F.2d 603, denying appeal, 
D.C., Mooney v. Holohan, 7 F.Supp. 
385. 

Certificates IsstLod 

U.S.—^Ez parte Stonefield, D.C.Ky., 
36 F.Supp. 453—^Ez parte Sharpe, 
D.C.Ky., 36 F.Supp. 386, affirmed, C. 
C.A., Sharpe v. Buchanan, 121 F.2d 
448, vacated on other grounds 63 S. 

Ct. 246. 317 U.S. 238, 87 KBd. -, 

and rehearing denied, C.C.A., 133 F. 
2d 100—^U. S. ex rel Murphy v. 
Warden of Clinton Prison, D.C.N. 
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Y., 29 F.Supp. 486, affirmed, C.C.A., 
U. S. ez rel. Murphy v. Murphy, 
108 F.2d 861, certiorari denied 
Murphy v. Warden of Clinton State 
Prison at Dannemore, N.Y., 60 S. 
Ct 583, 309 U.S. 661. 84 L.Ed. 1009, 
rehearing denied 60 S.Ct 609, 309 
U.S. 696, 84 L.Ed. 1036—Fleenor v. 
Hammond, D.C.Ky., 28 F.Supp. 625, 
reversed on other grounds, C.C.A., 
116 F.2d 982, 132 A.Ii.R. 1241. 
Certlflcates denied 

<1) Circuit court of appeals would 
deny petition for certificate of prob¬ 
able cause and for appeal from deci¬ 
sion of federal district court denying 
writ of habeas corpus sought by 
prisoner detained by process issued 
out of state court, where petition 
showed on its face that petitioner 
was not entitled to writ.—In re 
Mooney, C.C.A.Cal., 72 F.2d 503, de¬ 
nying appeal, D.C., Mooney v. Holo¬ 
han, 7 F.Supp. 386. 

(2) The circuit court of appeals 
cannot certify that there is probable 
cause that the district court’s de¬ 
nial of an application for a writ of 
habeas corpus wull be reversed on 
appeal where it is clear that in the 
exercise of sound discretion the ap¬ 
plication would be denied.—Ex parte 
Melendez, C.C.A.Cal, 98 F.2d 791. 

(3) Petitioners, who sought a writ 
of habeas corpus, alleging that they 
were convicted by perjured testi¬ 
mony, and that the district attorney'' 
knew the prosecutrix was committing 
perjury and deliberately suppressed a 
hospital chart and findings of an 
examining physician, without sup¬ 
porting the allegations by eviden¬ 
tiary facts or evidence that chart 
and findings were relevant and ex¬ 
istence thereof unknown to petition¬ 
ers, were not entitled to review of 
an order denj'ing the writ.—Ez parte 
Deatherage, C.C.A.Cal, 98 F.2d 793. 

ConvictioxL not reviewed. In state 
oonrt 

Where state court had jurisdiction 
of murder prosecution, circuit court 
of appeals would not grant certificate 
of probable cause and for appeal 
from decision of federal district court 
denying petition for' writ of habeas 
corpus to release petitioner on 
ground that his conviction in state 
court was obtained by alleged fraud 
of prosecuting attorney in suppress¬ 
ing evidence resulting in conviction 
without due process of law, petition¬ 
er’s remedy being review by state 
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Rules.^* In the absence of such a certificate the 
circuit court is without jurisdiction to hear the ap¬ 
peal,^® and, as discussed infra § 118, will dismiss 
it 

Appeal bond. As stated in Federal Courts § 
293 e, an appeal bond is necessary to perfect an ap¬ 
peal to the circuit court of appeals. However, such 


a bond is not required in a habeas corpus case where 
the United States is the real appellant.^^ 
Proceedings in forma pauperis. Under the fed¬ 
eral statutes leave may be sought by proper and 
timely application^^ to prosecute the appeal in forma 
pauperis, but such an application will be dismissed if 
it contains no merit.82 The application must be 
made in the first instance to the trial court; other- 


supreme court.—^In re Mooney» C.C. 
A.CaL» 72 F.2d 503. denylngr appeal. 
D.C.. Mooney v. Holohan, 7 F.Supp. 
385. 

T8L TJ.S.—Schenk v. Plummer, O.C.A. 

CaL, 113 F.2d 726. second case. 

79- U.S.—Nally v. Scott, C.C.A.MO.. 

114 F.2d 562—Schenk v. Plummer, 
C.C.A.Cal., 118 F.2d 726, second 
case. 

However it ha 3 been held that the 
absence of a certificate of reasonable 
doubt may be disregarded where no 
objection was made to the defect.— 
Bard V. Chilton, C.aA-Ky.. 20 P.2d 
806, certiorari denied 48 S.Ct. 122, 275 

U. S. 565. 72 UEd. 429. 

Prisoner oondnotiiig’ his own case 

On an appeal from an order deny¬ 
ing a writ of habeas corpus, the addi¬ 
tional consideration which the court 
might give appellant by reason of 
handicap of conducting his own case 
from prison cannot go beyond the 
power of the court so as to author¬ 
ize it to allow an appeal in the ab¬ 
sence of a certificate of probable 
cause.—Millslagle v. Olson, C.C.A. 
Neb., 130 F.2d 212, denying rehear¬ 
ing 128 F.2d 1015. 

80. Nominal app^Uants 

(1) District director of immigra¬ 
tion.—^Brj'an v. Fumlo Aral, C.C.A. 
Hawaii, 64 F.2d 954. 

(2) United States marshal.—Palm¬ 
er V. Thompson, 20 APP.D.C. 273. 

(3> Jail warden of the District of 
Columbia.—^Leonard v. Hodda, 5 App. 
D.a 256. 

81. Power of olxonlt court 

Cl) The circuit court of appeals 
had right to permit petitioner seek¬ 
ing to appeal from a Judgment re¬ 
fusing a writ of habeas corpus to 
proceed in forma pauperis.—Walleck 

V. Hudspeth, aC.A.IS:an., 128 F.2d 
843. 

(2) Application for leave to appeal 
in forma pauperis from order deny¬ 
ing application for leave to file peti¬ 
tion for writ of habeas corpus In 
forma pauperis, in the circuit court 
of appeals, was denied to petitioner 
who was detained under state proc¬ 
ess, on ground that circuit court of 
appeals has no Jurisdiction in haF- 
beas corpus except in aid of its ap¬ 
pellate Jurisdiction, and that remedy 
of petitioner was In United States 
supreme court.—^In re Anderson, C.C. 


A., 118 F.2d 750, denying appeal 117 
F.2d 939. 

Xietter as appUoatloxL 

A letter accompanying record In 
habeas corpus proceeding stating 
that petitioner desired to appeal from 
decision denying his petition was 
considered as an application for leave 
to appeal—^Pagett v. McCauley, C.C. 
AWash., 95 F.2d 839. 

■Eime for application 

(1) Under the rules, where more 
than three months had elapsed since 
entry of Judgment denying petition 
for writ of habeas corpus, application 
for leave to appeal from the Judg¬ 
ment in forma pauperis was too late. 
—Smiddy v. Johnston, C.C.ACal., 110 
F.2d 1015. 

(2) In passing on an application 
for leave to appeal in forma pauperis 
from a Judgment denying petition for 
writ of habeas corpus, court as¬ 
sumed, in absence of showing to con¬ 
trary, that Judgment was immediate¬ 
ly entered as required by court rule 
for the purpose of determining the 
timeliness of the application.—Smid¬ 
dy V. Johnston, supra. 

Effect of granting application 

(1) Under statute respecting pros¬ 
ecution and defense of actions in fed¬ 
eral courts by poor persons without 

! prepayment of fees or costs, district 
court could not direct that United 
States pay reporter's charges for fur¬ 
nishing petitioner in habeas corpus 
proceeding with transcript of testi¬ 
mony, although petitioner was given 
leave to appeal in forma pauperis, 
since reporter’s charges were not 
“fees or costs" within the statute.— 
Estabrook v. Hing, C.C.AMO., 119 F. 
2d 607. 

(2) Even if district court had been 
possessed of power to order that pe¬ 
titioner in habeajs corpus proceed¬ 
ings be furnished with a reporter's 
transcript of testimony at govern¬ 
ment expense, denial of a transcript 
at government expense would not 
have been an abuse of discretion, al¬ 
though petitioner was given leave to 
appeal in forma pauperis, where tes¬ 
timony would not have affected re¬ 
sult on appeal.—Estabrook v. King, 
supra. 

SetillBg hill of exoeptioiui on allow-. 
anoo of application 

Where petitioner, by leave of court, 
prosecuted application for writ of 
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habeas corpus in forma pauperis 
and his appeal was likewise so pros¬ 
ecuted, he was entitled to have bill 
of exceptions settled.—Schlta v. 
King, C.C.AMO., 133 F.2d 283. 
Appointment of counsel 

On appeal from denial of writ of 
habeas corpus, appellant’s request for 
appointment of counsel was granted. 
—Millslagle V. Olson, CC.ANeb., 128 
F.2d 1015, rehearing denied 130 F.2d 
212 . 

Appeal to supreme court 

(1) In an early case it was held 
that the circuit court was without 
authority to allow an appeal to the 
supreme court without the giving of 
a bond for costs.—In re Newman, 
C.C.Cal., 79 F. 615. 

(2) Bond or security on appeal to 
supreme court generally see Federal 
Courts 5 801 f (3). 

82. Showing of poverty 

Although adjusted service bonds 
are by statute exempt for all pur¬ 
poses. a prisoner who had on deposit 
In prisoners trust funds one hundred 
fifty dollars in uncashed adjusted 
service bonds was not entitled to 
prosecute appeal in forma pauperis 
in habeas corpus proceeding on 
ground that, because of poverty, he 
was unable to pay costs thereof, 
since bonds constituted assets of 
prisoner.—^Fisher v. Johnston, D.C. 
CaL, 24 F.Supp. 821. 

Where application, for writ of ha¬ 
beas corpus was without merit, ap¬ 
plication for leave to appeal in forma 
pauperis from denial of writ was 
denied.—^Verheul v. Johnston, C.C.A 
CaL, 121 F.2d 959—^Demaurez v. 
Squler, C.C.A.Wash., 121 F.2d 960, 
certiorari denied Ex parte Demaurez, 
62 S.Ct. 122, 314 U.S. 661, 86 L.Ed. 
530, rehearing denied 62 S.Ct. 364» 
314 U.S. 714, 86 L.Ed. 569. 

Beconslderatlon of petition for writ 

Where circuit court of appeals had 
previously determined that prisoner 
could not seek release by habeas cor¬ 
pus until he had served ten-year 
term for which allegedly excessive 
cumulative sentence for fifteen years 
was good, prisoner would not be per¬ 
mitted to prosecute appeal in forma, 
pauperis from order dismissing sub¬ 
sequent petition for writ of habeas 
corpus filed before expiration of such 
ten-year term, the application being 
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wise the circuit court cannot consider it.®® jf the 
trial court in denying such an application certifies 
that the appeal is without merit and hence is not 
taken in good faith, the circuit court has no author¬ 
ity to grant the application.^^ One applying to the 
circuit court of appeals for leave to proceed on ap¬ 
peal in forma pauperis after his application to the 
district court has been denied should allege that he 
applied to the district court and that the applica¬ 
tion was there denied, and show whether or not the 
district court has certified that the appeal is not 
taken in good faith.^^ 

§ 115 . -Supersedeas or Stay of Proceed¬ 

ings 

a. In general 

b. In federal courts 

c. Bail 

a. In (xeneral 

Apart from statutory provision therefor, which ex¬ 
ists In some Jurisdictions, the pendency of proceedings 


for review in a habeas corpus case does not operate as » 
supersedeas or stay; nor can the court In such case 
authorize a stay. 

Apart from, or in the absence of, any applicable 
statute to the contrary, it has been held that, pend¬ 
ing a proceeding to obtain a review in a habeas cor¬ 
pus proceeding, the courts will not disturb the 
status quo established by the determination in the 
habeas corpus proceeding.86 Accordingly, in the ab¬ 
sence of a statute to the contrary, it is held that gen¬ 
erally the institution of a proceeding for review in 
a habeas corpus case does not operate as a super¬ 
sedeas,and that in such case a supersedeas can¬ 
not be granted by the court.*^ in such case, nei¬ 
ther an order discharging,*® nor an order remand¬ 
ing,®® the relator can be superseded during the 
pendency of the appeal or other proceeding to ob¬ 
tain a review. 

However, the statutes of some jurisdictions make 
provision for a supersedeas or stay on the perfec¬ 
tion of the proceedings for review,®^ a perfected 


without merit In such case.—^DeMau- 
rez V. Squler, C.C.A., 184 F.2d 325. 
Filing appeal to protect clerk 
Where application of petitioner In 
habeas corpus proceedings for per¬ 
mission to prosecute his appeal In 
forma pauperis was without merit, 
and appeal was to be dismissed, to 
protect clerk of circuit court of 
appeals with respect to fees and 
costs the application was allowed to 
permit appeal to be filed and dis¬ 
missed.—^Moore v. King, C.C.A.MO., 
180 F.2d 857. 

83. U.S.—Smith v. U. S., C.C.A.Cal.. 
124 F.2d 517—^Waley v. Johnston, 

C.C.A.Cal., 110 F.2d 234. 

8^ U.S.—McGrew v. Johnston, CC. 
A.Cal., 124 F.2d 432, certiorari de¬ 
nied 62 S.Ct 1042, 316 U.S. 669, 
86 Ii.Ed. 1744—^Kelly v. Johnston, 

C. C.A.Cal., 99 F.2d 582, affirming, 

D. C., 23 F.Supp. 212, certiorari 

denied 59 S.Ct. 96, 305 U.S. 597. 83 
L.Ed. 378. 

85. U.S.—^Bayless v. Johnston, C.C. 
A., 127 F.2d 531. 

86. Ga.—Johnson v. Aldredge. 14 S. 

E. 2d 757, 192 Ga. 209—Hames v. 
Sturdivant, 182 S.E. 601, 181 Ga. 
472. 

37. Ga.—Johnson v. Aldredge, 14 S. 

K2d 757, 192 Ga. 209. 

Utah.—^Dickson v. Mailings, 241 P. 

840, 66 Utah 282, 43 A.Ii.R. 136. 
29 G.J. p 189 note 48. 

Extradition case 

Ga.—^Hames v. Sturdivant, 182 S.E. 
601, 181 Ga. 472. 

Appem from order discharging pzis. 
oner 

(1) Notice of appeal from order 
directing discharge from prison was 
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held Ineffective as stay to authorize 
warden to disregard order.—^People 
ez reL Sabatlno v. Jennings, 158 N. 
E. 613, 246 N.Y. 258, 63 A.UH. 1458. 

(2) Statute suspending effect of 
discharge from custody In habeas 
corpus proceeding by mere force of 
appeal therefrom would be uncon¬ 
stitutional.—^People ex reL Sabatlno 
V. Jennings, supra. 

Appeal from denial of writ as stay 
of execution of Judgment of con¬ 
viction see Criminal Law S 1616. 

88. Ga.—Johnson v. Aldredge, 14 S. 
E.2d 757, 192 Ga. 209. 

Utah.—^Dickson v. Mullings, 241 P. 

840, 66 Utah 282, 43 A.L..R. 136. 

29 C.J. p 189 note 49. 

Appeal from dismissal of writ 
Colo.—^Ex parte Wler, 78 P.2d 1094, 
102 Colo. 321. 

Appeal from order densrlng bail 
In habeas corpus proceedings for 
ball In a capital case before a cir¬ 
cuit Judge, a supersedeas will not 
be granted pending the determination 
of a writ of error taken from the 
Judgment of the circuit Judge deny¬ 
ing bail.—State v. Allen. 92 So. 154, 
83 Fla. 652. 

Appeal from order granting bail 
State having no right of appeal 
from order admitting to ball one 
charged with assault with intent to 
rob, such order should not have been 
suspended pending appeal.—State v. 
Corbett. 148 So. 755. 26 AlAApp. 468. 
Extradition case 

Ga.—^Hames v. Sturdivant, 182 S.E. 
601, 181 Ga. 472. 

89. Utah.—^Dickson v. Mullings, 241 
P. 840. 66 Utah 282, 43 A.L.R. 136. 

29 C.J. p 189 note 50. 
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9a W.Va.—^Ex parte Mooney, 26 W.. 
Va. 32. 

29 C.J. p 190 note 51. 

Belease pending appeal improper 
Where trial court decided that it 
could not discharge prisoner In ha¬ 
beas corpus proceeding, imder stat¬ 
ute providing that prisoner could 
not be discharged before expira¬ 
tion of term of commitment, under 
process of court of competent Juris¬ 
diction Issued on final Judgment, re¬ 
lease of prisoner pending appeal from 
such decision was held unauthorized. 
—Smith V. Howard, 190 N.B. 169, 206- 
Ind. 496. 

Statute inapiOicable 
The provision of the code of crim¬ 
inal procedure authorizing granting 
of certificates of reasonable doubt 
and authorizing discretionary stay^ 
on appeal from Judgment of convic¬ 
tion or **other determination from 
which ajQ appeal can be taken'* did 
not authorize stay on appeal from 
dismissal of writ of habeaa corpus 
in proceeding for release of convicts. 
—^Ex parte Kuney, 5 N.Y.S.2d 644, 168 
Misc. 285, 808, affirmed People ex reL 
Adams, 9 N.Y.S.2d 403, 256 App.Div. 
802, appeal granted 11 N.Y.S.2d 218. 
256 App.Div. 921, and affirmed 21’ 
N.E.2d 621, 280 N.Y. 794. 

91. Authozlty of oourt or Judge 
Under the statutes of some states., 
a stay may be granted by the re¬ 
viewing court or a Judge thereof.— 
Yeates v. Roberson, 62 S.EL 104, 4’ 
Ga.App. 573—29 C.J. p 190 note 57. 
Appeal by people 

(1) Court granting writ of habeas 
corpus was held unauthorized to or¬ 
der release forthwith of defendant 
previously sentenced for assault wltlr 
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appeal or wTit of error operating as a supersedeas 
or stay under some of these statutes.®® Neverthe¬ 
less, even though the court possesses the power to 
grant a stay, it will not exercise it where neither the 
administration of justice nor the exigencies of the 
situation would justify it in doing so.®® 

Proceedings involving custody of infants. It 
has been held that generall}' pending a proceeding 
for review of an order in a habeas corpus proceed¬ 
ing determining the custody of an infant, the courts 
will not disturb the status quo established by such 
determination.®** Thus in some jurisdictions, where 
there is no statutory provision therefor, a super¬ 
sedeas cannot be obtained by the giving of a super¬ 


sedeas bond on an appeal from an order or judgment 
in habeas corpus proceedings involving the custody 
of a child.95 It has also been held that as a judg¬ 
ment awarding the custody of a child is self-execut¬ 
ing, an appeal therefrom does not operate as a 
stay.®® In some jurisdictions, however, proceedings 
to review the determination on the writ act as a 
supersedeas,®*^ the lower court being without juris¬ 
diction to enter an order transferring the custody 
of the child in accordance with its prior determina¬ 
tion in the habeas corpus proceeding.®® 

Under the statutes of other jurisdictions a super¬ 
sedeas is not a matter of right but may be granted 
or refused in the discretion of the court.®® 


deadly weapon, where district attor¬ 
ney announced in open court that he 
appealed, in view of statute provid¬ 
ing that, if people appeal, defendant 
shall not be discharged, but in prop¬ 
er case may be admitted to ball.—In 
re Sheffield, 63 P.2d 829, 18 CaLApp. 
2d 177. 

(2) Habeas corpus petitioner, re- 
arrested under illegal order of court 
of general Jurisdiction after rescis¬ 
sion of such court's order discharg¬ 
ing him from custody, should be re¬ 
manded to latter’s custody pending 
supreme court’s decision as to va¬ 
lidity of order of discharge on vrrit 
of error thereto.—Eeffkln v. Mayo, 
135 So. 674, 115 Fla. 214. 

Stay until filing of appeal 

Under a statute providing for a 
stay of a judgment ordering the re¬ 
lease of the person detained until 
the filing of the appeal, on notice 
to the trial Judge of the intention 
to appeal, an order for the immediate 
discharge of the detained person is 
erroneous.—Glenn v. Porter, 168 S.W. 
2d 32. 292 Ky, 719. 

Zn norlda 

(1> The prisoner is entitled to a 
supersedeas where he has been re¬ 
manded to custody.—State v. Allen, 
S9 So. 398. 82 Fla. 149. 

(2) The state is not entitled to a 
supersedeas where the prisoner has 
been discharged from custody.—State 
V. Allen, supra. 

92. Hawaii.—Matter of Atcherely, 19 
Hawaii 346. 

29 C.J. p 190 note 66. 

Appeal by state 

A probate Judge’s Judgment, dis¬ 
charging habeas corpus petitioner 
from sheriff’s custody under extradi¬ 
tion warrant, was suspended by 
state’s appeal therefrom to court of 
appeals.—^Shelton v. State of Tennes¬ 
see ex reL State of Alabama. Ala. 
App.p 12 So. 2d 103. 

Stay of execution of extradition wta- 
xant 

Fla.—State v. Quigg, 107 So. 409, 91 
Fla. 197. 


Minn.—State v. Sheriff, 181 N.W. 640, 
148 Minn. 484. 

Supersedeas bond 

The statute providing that in order 
to appeal in civil case appellant or 
plaintiff In error must file appeal 
bond paj'able to appellee or defend¬ 
ant in error, and that appellant or 
plaintiff in error may suspend execu¬ 
tion of Judgment pending appeal by 
filing supersedeas bond payable to 
appellee or defendant In error, may 
be complied with, in habeas corpus 
proceedings growing out of civil 
cases, by appellant or plaintiff in er¬ 
ror filing his bond payable to person 
charged with wrongfully depriving 
him of his liberty, parties adverse 
to relator in such, proceeding being 
in effect “defendants.”—^Harbison v. 
McMurray, 158 S.W.2d 284, 138 Tex. 
192, reversing, Civ.App., 132 S.W.2d 
916. 

93. Ga.—^Teates v. Hoberson, 62 S.E. 
104, 4 Ga.App. 578. 

94. S.C.—In re Doran, 123 S.E. 601, 
504, 129 S.C. 26, quoting Corpus 
Juris. 

95. Ala.—Ex parte Roberts, 85 So. 
871, 17 Ala.App. 638. 

29 C.J. p 190 note 63. 

Public policy 

In the absence of a statute clearly 
permitting a supersedeas it would 
be against public policy to have the 
welfare of the child Imperiled during 
an appeal.—State v. Pierce County 
Super. Ct., 170 P. 130, 99 Wash. 619, 
Ij.H.A 1918C 921—State v. Poindexter. 
87 P. 1069. 45 Wash. 37. 

96. Ind.—Willis v. Willis, 76 N.E. 
655, 165 Ind. 332, 2 L..R.A..N.S., 244, 
6 Ann.Cas. 772, overruling Gamer 
V. Gordon, 41 Ind. 92. 

29 G.J. p 190 note 66. 

97. D.C.—Goldsmith v. Valentine, 85 
APP.D.C. 299. 

Mo.—In re Smith, 193 S.W. 288, 197 
Mo.App. 200. 

TTuder rule applicable to appeals geiu 
exally 

Some courts apply a rule of court 
relating to appeals generally and 
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providing that the appeal shall op¬ 
erate as a stay of execution or su¬ 
persedeas If an approved bond is 
filed, conditioned for the successful 
prosecution of the appeal.—Gold¬ 
smith v. Valentine, 35 App.D.C. 299. 

9a D.C.—Goldsmith v. Valentine, 

supra. 

Ordering immediate execution of 
Judgment improper 

In habeas corpus by resident of an¬ 
other state to recover custody of 
child from Its father, a resident of 
Georgia, it was error to permit im¬ 
mediate execution of the Judgment 
awarding the custody to plaintiff 
without awaiting final determination 
of the case in the supreme court, the 
policy of the law being against al¬ 
lowing status to be changed until 
final termination of the case.—Bran¬ 
don V. Brandon. 115 S.E. 115, 164 Ga. 
661. 

99. Okl.—^Kelly v. Kemp, 162 P. 1079, 

63 Okl. 103. 

Suapensivo appeal or stay 

On appeal from an order making a 
writ of habeas corpus absolute in a 
proceeding determining the custody 
of a child, appellant has no absolute 
right to a stay or a suspensive ap¬ 
peal.—Tate v. Tate, 113 So. 370. 163 
La. 1047—State ex rel. Glaser v. 
Vlckner, 102 So. 693, 167 La. 621. 
Welfare of child as criterion 

(1) In disposing of motion for order 
staying execution of order granting 
application for writ of habeas corpus 
awarding the custody of minor chil¬ 
dren, welfare of children should be 
the governing criterion.—^Application 
of Brown, 17 N.Y.S.2d 188. 

(2) The execution of order award¬ 
ing to father the custody of seven¬ 
teen-year-old boy and fifteen-year-old 
girl, who had continued to live in 
residence of maternal grandparents 
after death of mother, who had sepa¬ 
rated ftom father, who had remar¬ 
ried, would be stayed pending appeal 
from order to appellate division* 
where father had removed from New 
York to New Jersey, and children 
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Power of appellate court. It has been held that 
during the pendency of the appeal the appellate 
court has power to protect the subject matter of the 
order or judgment appealed from, as by providing 
for temporary custody of an infant in a case where 
the custody of an infant is in question.^ 

The appellate court will not by a writ of prohibi¬ 
tion prevent a trial on the merits of criminal charg¬ 
es by virtue of which the relator is in custody.^ 

b. In Pedoral Courts 

Pending appeal from an order In a habeas corpus 
proceeding In the federal courts a stay Is not a matter of 
right. By express statutory provision a stay of further 
proceedings In a state court may be granted pending ap¬ 
peal from a final order In a district court testing a de¬ 
tention under state process. 

Under the federal court rules it is held that a 
supersedeas or stay is not a matter of right or of 
course on an appeal from an order discharging a 
writ of habeas corpus after it has been issued,3 and 
that, while the district judge who allows the appeal 
has power to g^ant a stay,^ a single judge of the 
circuit court of appeals is without power to do so.® 
Without reference to any statute or rule, a judge of 
the circuit court of appeals may refuse to grant a 
supersedeas pending the appeal, in favor of a de¬ 
fendant held for removal, where he failed to offer 
any evidence on the hearing of the petition for a 
writ of habeas corpus to overcome the prima facie 
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case made by the prosecution justifying the deten¬ 
tion.® 

Stay of state proceedings. Under the provisions 
of Rev.St. § 766, as amended, 28 U.S.C.A. § 465, 
pending appeal from an appealable final order of a 
district court or judge in a habeas corpus proceed¬ 
ing, and until final judgment therein, any proceed¬ 
ing against the person imprisoned and confined or 
restrained of his liberty, in any state court, or by 
or under authority of any state, for any matter 
heard or determined or in the process of being heard 
or determined under such writ of habeas corpus, 
may be stayed by any judge of the court in which 
the appeal is pending.*^ 

c. Bail 

Admission to bail pending appeal In a habeas cor¬ 
pus proceeding can be had only In so far as the stat¬ 
utes permit. 

Admission to bail pending proceedings for review 
of an order or judgment in a habeas corpus pro¬ 
ceeding is largely statutory.® Thus apart from ap¬ 
plicable statute authorizing admission to bail in such 
a case, where the habeas corpus proceedings were 
dismissed and the prisoner remanded, the court will 
not admit to bail pending an appeal and thereby 
grant indirectly the very relief which was previously 
denied him.® 


preferred to live with srrandparents 
and bad an antipathy for their step¬ 
mother, and changre of domicile 
would interrupt their school life dur¬ 
ing" senior high school year of boy. 
—^Application of Brown, supra. 

1. Cal-—^Bx i>arte Browning, 291 P. 
660, 108 CaLApp. 608. 

а. Wash.—State v. Thurston County 
Super. Ct, 106 P- 171. 66 Wash. 91. 

3 , XJ.S.—Voloshin V. Ridenour, C.C. 
A.Canal Zone, 299 P. 134, 136, cit¬ 
ing Corpus Juris—^Ex parte Green. 
D.aN.T., 166 F. 667. | 

^ U.S.—^U. S. V. Johnson, N.T., 261 
F. 889, 164 C.C.A. 105. 

5. U.S.—^U. S. V Johnson, supra, 

б. U.S.—U. S. ex rel. Tassell v. Ma- 
thues. C.aA.Pa., 11 P.2d 63. 

7. Prior to amendment 

(1) Prior to the amendment of the 
statute, amendment of June 19, 1934, 
c 673, 48 St. at L. p 1177, a stay 
by the Judge was unnecessary, the 
statute rendering further proceedings 
null and void. 

U.S.—^Lambert v. Barrett, N.J., 16 
S.Ct. 136, 169 U.S. 660, 40 L.Bd. 
■ 296—^Marslno v. Hogsett, D.C. 
'* Mass., F.2d 409. 


Tex—Gaines v. State, 261 S.W. 246, 
95 TexCr. 368, certiorari dismissed 
Gaines v. State of Texas, 44 S.Ct. 
182, 263 U.S. 728, 68 L.Ed. 628. 

(2) Under the earlier statute and 
a rule of court then existing, it was 
held that the custody of the prison¬ 
er could not be disturbed pending an 
appeal from a refusal to grant the 
writ,—In re Mc K ane, C.C.N.T., 61 P. 
205, affirmed 14 S.Ct 913, 163 U.S. 
684, 38 L..Ed. 867. 

(3) Other decisions under the stat¬ 
ute prior to amendment. 

U.S.—^Marslno v. Hogsett, D.C.Mass., 
37 F,2d 407. 

Tex—Rowan v. State, 260 S.W. 691, 
97 TexCr. 130. 

29 C.J. P 156 notes 78-88. 

Effect of pendency of habeas corpus 
proceedings before appeal, see su¬ 
pra § 87. 

Stay of execution of sentence after 
conviction see Criminal Law 5 1610- 

3 , Bail properly refused under ap¬ 
plicable statutes—^Ex parte Wall, 38 
So. 628, 84 Miss. 783. 

9. Iowa.—Orr v. Jackson, 128 N.W. 

958, 149 Iowa 641. 

ExtradltloxL 

(1) Bail pending appeal from an 
order in a habeas corpus proceeding 
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refusing to discharge or remanding 
one in custody under an extradition 
warrant was refused.—^Hames v. 
Sturdivant, 182 S.B. 601, 181 Ga. 472. 

(2) In one case such ball was re¬ 
fused in the exercise of the court’s 
discretion.—^Farrell v. Hawley, 61 A. 
502, 78 Conn. 150, 112 Am.S.R. 98 and 
note, 70 L.RA. 686. 8 Ann.Cas. 874. 
Ball In original detention proceeding 
Where a prisoner has been remand¬ 
ed to the custody from whence he 
came, after a hearing on his peti¬ 
tion for a writ of habeas corpus, the 
power to admit him to bail does not 
reside in the court which determined 
the habeas corpus proceeding but be¬ 
longs exclusively to such officer, if 
any, as had the power to admit him 
to bail independently of the habeas 
corpus proceeding.—^Bx parte Collins, 
91 P. 897, 151 Cal. 340, 129 Am.S.R. 
122 . 

Erroneous aUowance of appeal 
Where a district Judge erroneous¬ 
ly grants an order of appeal from an 
order refusing the Issuance of a 
writ of habeas corpus, and applicant 
moves to be released from prison 
on furnishing bail, the action of the 
court in refusing to accept such bail 
will be sustained.—State v. Lacrouts. 
64 So. 824. 134 La. 900. 
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Under the statutes of some jurisdictions one 
charged with a bailable offense must be admitted 
to bail pending his appeal in habeas corpus proceed- 
ings.i® Some of such statutes have been construed 
as being inapplicable to persons under detention aft¬ 
er conviction,the admission of the prisoner to bail 
in such case being a matter for the court’s discre- 
tion.12 

Under the statutes of some jurisdictions, if the 
prosecution appeals from an order discharging or 
releasing the prisoner in a criminal case, the court 
may admit the prisoner to bail pending the appeal.l^ 
‘Where the statute in such a case is silent with re¬ 
spect to bail on an appeal by the prisoner from an 
order refusing his discharge, he has no right to be 
admitted to bail pending his appeal.l^ 

Habeas corpus in civil arrest case. One arrest¬ 
ed on civil process and seeking release by habeas 
corpus is entitled to release on bail pending appeal 
from a denial of the writ.15 

In federal courts. Bail in habeas corpus cases 
pending appeal in the federal courts is regulated by 


statute or rule, and, in the absence of an applica¬ 
ble provision, there is no absolute right to a release 
on bail pending such an appeal.^® 

Under some of the rules, the bailing of the pris¬ 
oner pending appeal is within the discretion of the 
court issuing the writ, or denying the writ or a 
discharge thereunder.^*^ 

Bail pending the habeas corpus proceedings is 
considered supra § 95. 

§ 116 . _ Briefs and Assignments of Error 

Applicable statutes or rules relating to the brief and 
assignments of error must be complied with In proceed¬ 
ings to review an order or Judgment in a habeas corpus 
proceeding. 

Briefs. It has been held that in a proceeding to 
review an order or judgment in a habeas corpus pro¬ 
ceeding appellant should file a brief setting forth 
the errors below.^® 

Rules of court relating to the contents of briefs 
have been applied on appeals in habeas corpus cas¬ 
es.^® However, where the provisions of a statute 


m N.T.—People v. Baker, 124 N.T. 
S. 47, 139 App.Div. 471—Ex parte 
Kuney. 5 N.Y.S.2d 644. 168 Mlsc. 
2S5, 308, affirmed People ex rel. 
Kuney v, Adams, 9 N.Y.S.Sd 403, 
256 App.Div. 802, appeal granted 11 
N’.T.S.2d 218. 256 App.Div. 921, and 
affirmed 21 N.E.2d 621. 280 N.T. 
794. 

Statute oostbied to criminal cases 
Relator In habeas corpus proceed¬ 
ing, having been remanded to cus¬ 
tody of county health officer, who or¬ 
dered sheriff to confine relator be¬ 
cause affilcted with syphilis, was held 
not entitled to bail pending appeal; 
bail statute being applicable only to 
criminal cases.—^Ex parte Cruz, 87 S. 
*W.2d 738, 129 Tex.Cr. 344. 

11. Ga.—^Muckle v. Aldredge, 15 S. 
K2d 605, 193 Ga. 426—Johnson v. 
Aldredge, 14 S.E.2d 757, 192 Go. 
209. 

Tex.—Elx parte Gallogly, 134 S.W.2d 
666, 138 Tex.Cr. 116. 

13- N.T,—^Bx parte Kuney, 5 N.T.S. 
2d 644, 168 Misc. 285, 308, affirmed 
People ex reL Kuney v. Adams, 9 
N.T.S.2d 403, 256 App.Dlv. 802, ap¬ 
peal granted 11 N.T.S.2d 218, 256 
App.Div. 921, and affirmed 21 N.K 
2d 631, 280 N.T. 794. 

Sisorstloa. not abused 
Ga.—Shuler v. Willis, 54 S.E. 965, 126 
Ga. 78. 

ISL Alia.—^In re Ramirez, 90 P. 333. 
11 Ariz. 256. 

Neb.—^Hulbert v. Fenton, 216 N.W. 
104. 115 Neb. 818. 

14, Ariz.—Waller v. Jordan. 118 P. 
2d 450, 58 Ariz, 169. 


Extradition case 

Ariz.—W^aller v. Jordan, supra. 

15. Or.—^Mozorosky v. Hurlburt, 198 
P. 656. 106 Or. 274, 15 A.L..R. 1076. 

WasK—Syverson v. Poster, 146 P. 
169, 84 Wash. 58, L.R.A1916B 340. 

16. U.S.—U. S. V. Curran. C.C.A.N. 
T., 297 F. 946. 

17. U.S.—Colson V. Johnston, D.C. 
CaJ., 35 F.Supp. 317— Elx parte Har¬ 
lan, C.C.Fla.. 180 F. 119, affirmed 
31 S.Ot. 44. 213 U.S. 442, 54 UEd. 
1101, 21 Ann.Ca5. 849. 

Appellate court without power 
Judge of circuit court of appeals 
cannot grant bail to alien pending 
appeal from denial of writ of habeas 
corpus, only the court denying the 
writ having the power to admit to 
bail in such case.—U. S. ex rel. 
Thomas v. Day, C.C.A.N.T., 29 P.2d 
485. 

Orders sustaining and dismissing 
writ distlngnlslied 
Without reference to statute or 
court rule, it was held that, where 
alien ordered deported is discharged 
on habeas corpus, the court may 
provide for ball pending an appeal, 
but not where the writ is dismissed. 
—U. S. V. Sisson, D.C.N.T., 220 P. 

! 638. 

1& Ariz.—^Waller v. Jordan, 124 P. 
2d 316. 

19. U.S.—Whitfield v. Krawza, Iowa, 
214 P. 88. 130 C.C.A. 623. 

Ind.—Cain v. Coffin, 120 N.B. 697, 
187 Ind. 678. 

29 QJ. p 190 note 71. 

Ass!gnni.fmt of error 

<1) In view of statute, requiring 
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that the court, on appeal from a 
final Judgment, review all orders and 
rulings "'assigned as error,’* the su¬ 
preme court will not examine the rec¬ 
ord, where appellant files no brief 
containing "assignment of errors re¬ 
lied upon, separately stated,” as re¬ 
quired.—^Musgrave v. State, 211 P. 
594, 24 Ariz. 682. 

(2) Under some rules, the failure 
of the brief to contain concise state¬ 
ment of either return to writ of ha¬ 
beas corpus or exceptions thereto is 
an abandonment of assignment alleg¬ 
ing error in overruling exceptions.— 
Mesmer v. Egland, 151 N.EL 826, 197 
Ind. 700. 

(3) Where bill of exceptions con¬ 
tained an assignment of error on ad¬ 
mission of certain evidence In ha¬ 
beas corpus trial, but original brief 
contained only a statement of facts 
with recital that plaintiff in error 
would file a supplemental brief, set¬ 
ting out law and argument, and sup¬ 
plemental brief contained no refer¬ 
ence to the assignment of error on 
admission of evidence, the assign¬ 
ment was treated as "abajidoned.”— 
Coates V. Lawrence, 18 S.E.2d 685, 
193 Ga. 379. 

failure to file appellee’s luclef In 
time constitutes confession of error. 
—Miller v. Ray, 142 N.H. 664, 194 
Ind. 279. 

Statements not denied taken, as true 

Where there was nothing in the 
: brief of defendant in habeas corpus 
proceeding to negative statement 
In brief of plalntifC that plaintiff was 
convicted of a misdemeanor and sen¬ 
tenced therefor, and that the object 
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relating to appeals in habeas corpus proceedings 
make it impossible to comply with the general rules 
of court as to the making and serving of briefs, such 
rules are not applicable.^o The ordinary rule as to 
the time of filing briefs has been held not applicable 
to habeas corpus cases.^l 

Assignments of error. In some jurisdictions by 
express provision of statutes relating to appeals in 
habeas corpus proceedings no assignment of errors 
is required on the appeal,^^ ^nd in some others an 
assignment of errors under the rules relating to ap¬ 
peals generally is held unnecessary on an appeal in 
a habeas corpus case to the supreme court, where 
the statute provides that such an appeal shall be 
heard summarily and tried in the same manner as if 
the writ originally issued out of such court.23 

Under the statutes or rules of some jurisdictions, 


an assignment of errors must be filed before an ap¬ 
peal or writ of error may be had,^^ and, except for 
plain or apparent^^ or fundamental or jurisdiction- 
al26 errors, errors not properly assigned will not be 
considered^T To entitle appellant to a considera¬ 
tion by the appellate court of his assignment of er¬ 
rors, they must comply as to form and contents, and 
in other respects, with the statute or rule applicable 
thereto.28 The assignment of errors must specifi¬ 
cally point out the error complained of or it -wull not 
be considered.29 

§ 117. - Record 

As a general rule the appellate court In reviewing an 
order or Judgment In a habeas corpus proceeding will 
consider only such matters as are properly presented by 
the record or the appropriate part thereof. 

The contents,so as well as the settlement, ap- 


of the application for habeas cor¬ 
pus was to secure her release, on 
ground that she held a pardon from 
the governor, the supreme court was 
authorized under court rule to take 
the statement as true on writ of er¬ 
ror.—Johnson v. Aldredfire, 14 S.B. 
2d 757, 192 Ga. 209. 

20. Minn.—State v. Riley, 138 N.W. 
86, 116 Minn. 1. 

21. Neb.—Smith v. State, 82 N.W. 
694. 21 Neb. 552. 

22. Ala.—State v. Kelly. 127 So. 797, 
23 Ala.App. 356, certiorari denied 
127 So. 798, 221 Ala. 60. 

23. Minn.—State v. Riley, 183 N.W. 
86, 116 Minn. 1. 

24. U.S.—Mahler ▼. Bby, Ill,. 44 S. 
Ct. 283. 264 U.S. 32, 68 L..Bd. 649. 

BulCoimt asslsrnmeXLts 

CD Sufllclency of evidence to show 
applicant was adopted son of citizen 
was held presented by assignment of 
arror In ruling in habeas corpus 
proceeding that applicant was un¬ 
lawfully restrained of liberty.—^Til- 
linghast v. Chin Mon ez rel. Chin 
Yuen, C.C.A.Ma8S., 25 F.2d 262, cer¬ 
tiorari granted Chin Mon ez rel. Chin 
Yuen V, Tillinghast, 49 S.Ct 12, 278 
U.S. 586, 73 Ii.Ed. 621, certiorari dis¬ 
missed 49 S.Ct 249, 278 U.S. 666, 73 
L..Bd. 671. 

(2) Supreme court will pass upon 
validity of deed giving child to 
grandparent In mother’s action to re¬ 
gain custody, where order stating 
that Judge was not Justified in set¬ 
ting deed aside wan assigned as er¬ 
ror.—^Watson V. Watson, 132 S.B. 39, 
134 S.C. 147. 

Party not Joining appeal 

Where petitioner in habeas cor¬ 
pus proceeding to obtain custody of a 
child assigned no error to the Judg¬ 
ment denying him custody and made 
TOO appearaiice in the reviewing court 
on an appeal by- another in a consoli¬ 


dated case, who was also denied cus¬ 
tody of such child, the Judgment will 
not be disturbed as to him.—Graham 
V. Francis, 265 P. 690, 83 Colo. 346. 

26. D.C.—Barry v. Hall, 98 F.2d 222, 
68 App.D.C. 350—Downey v. U. S., 
91 F.2d 228. 67 App.D.C. 192. 

On appeal in habeas corpus pro¬ 
ceeding by Chinese claiming admis¬ 
sion as adopted son of citizen, Insuf¬ 
ficiency of evidence to show he was 
such adopted son was held such plain 
error as would be noticed without as¬ 
signment—Tillinghast v. Chin Mon 
ez rel. Chin Yuen, C.C.A.Mass., 25 F. 
2d 262, certiorari granted Chin Mon 
ez rel. Chin Yuen v. Tillinghast, 49 
S.Ct 12. 278 U.S. 586, 73 L..Ed. 621, 
certiorari dismissed 49 S.Ct 249. 278 
U.S. 666, 73 L.Bd. 571. 

26i Pundamental error 
In a deportation proceeding under 
a statute authorizing deportation of 
aliens convicted of certain charges, if 
the secretary of labor, after hearing, 
finds they were undesirable residents, 
failure on the part of the secretary 
of labor to maJee a finding that they 
were undesirable residents was held 
a fundamental Jurisdictional defect, 
requiring consideration, although not 
assigned as error until the filing of 
the brief In the United States su¬ 
preme court.—^Mahler v. Bby, UU, 44 
S.Ct. 238. 264 U.& 32, 68 L.Bd. 649. 

27. U.S.—^Mahler v. Bby» supra. 
Iowa.—^Ross V. Alber, 288 N.W. 406, 

227 Iowa 408. 

PzooeediJig beiov not asstgiiea as e&- 
ror 

Where sole assignment of error 
in bill of exceptions on appeal in ha¬ 
beas corpus proceedings was on or¬ 
der entered therein, reviewing court 
was not concerned with application 
for an appeal bond or supersedeas 
bond, or order of court denying ap¬ 
plication, and would not require clerk 
-of trial court to send up copies of 
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proceedings relating to those mat¬ 
ters.—^Allman v. Aldredge, 15 S.R2d 
710, 192 Ga. 431. 

28. XTamtag parties to Judgment 
Under a court rule requiring that 

the assignment of errors shall con¬ 
tain the full names of all parties 
to the Judgment, where all parties 
to the Judgment denying writ of ha¬ 
beas corpus are not before the ap¬ 
pellate court, the cause cannot be de¬ 
termined.—In re Miller, 144 N.B. 36, 
194 Ind. 606. 

29. W.Va.—Ez parte Farmer, 14 S. 

E. 2d 910, 123 W.Va. 304. 
Assignments Insnffl cleat 

(1) Where an assignment of er¬ 
ror did not specifically point out 
anything showing wherein or why 
It was error for the trial court to 
conclude that the mother of a child 
was not a more fit and proper person 
to have Its custody and control than 
the father, it will not be considered. 
— ^Land V. Landry, Tez.Clv.App., 244 
aw. 669. 

(2) Allegation of error in refusing 
to reconsider finding and Judgment 
denying release on habeas corpus is 
not proper assignment.—^Darst v. 
Forney, 159 N.E. 689, 199 Ind. 625. 

30. U.S.—^Harris v. Biszkowicz, C.C. 
A.Ma, 100 F.2d 854—^Boby v. Zur- 
brlck, aaA.Mlch., 62 F.2d 354— 
Dukas V. Zurbrick, C.C.A.Mlch., 56 

F. 2d 618, followed in Barth v. Zur¬ 
brick, C.CA.Mlch., 61 F.2d 1019. 

Ariz.—^Musgrave v. State, 211 P. 594, 
24 Ariz. 582. 

Fla—^McCann v. Proi^uer, 112 So. 
621, 93 Fla 388. 

Ga—Smith v. Henderson, 10 S.E.2d 
921, 190 Ga, 886, certiorari denied 
61 S.Ct. 737, 312 U.S. 698, 85 L.Bd. 
1132. 

Ill.—^People ez rel. Mortensen v. 

O’Brien, 20 N.B.2d 782, 371 Ill. 851. 
N.Y.—^People ex rel. Riche v. Sis¬ 
ters of St. John the Baptist Novi- 
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tiate and Boarding School, Ar- 
rochar. Staten Island, 220 N.T.S. 
542, 219 App.Div, 691. 

Tex.—^Ex parte Carrin^^ton, 91 S.W. 

2d 345, 129 Tex.Cr. 618. 

29 C.J. P 191 note 76. 

Jaxisdlotlon of appellate comt 

(1) The record on appeal must 
contain matters essential to the Ju¬ 
risdiction of the appellate court.— 
Ex parte Flowers. 136 S.W. 2d 611, 
138 Tex.Cr. 359—^Ex parte Swindle, 
111 S.W.2d 271, 133 Tex.Cr. 416— 
Ex parte Bills. Ill S.W.2d 269, 133 
Tex-Cr, 388—^Ex parte Jones, 111 S. 
W.2d 267, 133 Tex.Cr. 402—Ex parte 
Sharpe. 285 S.W. 1090, 104 Tex.Cr. 
563. 

(2) Where record showed no notice 
of appeal from Judgement in habeas 
corpus proceedings remanding rela¬ 
tor to sherilTs custody after denial 
of ball, reviewing court has no juris¬ 
diction of appeal.—^Ex parte Davis, 
^87 S.W. 246. 105 Tex.Cr. 146. 

(3) Where notice of appeal by ap¬ 
plicant for writ of habeas corpus 
from order remanding him to jail ap¬ 
peared only by docket entry and a 
recitation in the appeal bond, the 
court of criminal appeals was with¬ 
out jurisdiction for failure of record 
to show that notice of appeal was 
given in required manner.—Ex parte 
Hight, 132 S.W.2d 262. 137 Tex.Cr. 
462. 

julsdictlon. of trial oonxt 

Record must show jurisdiction of 
court below in habeas corpus pro¬ 
ceeding.—^Ex parte Kennedy, 72 S. 
W.2d 915, 126 Tex.Cr. 653. 
parties 

(1) Under statute regarding appeal 
on behalf of state from judgment in 
habeas corpus proceeding, record dis¬ 
closing that the appeal was taken 
by the county solicitor satisfied the 
statutory requirement and the ef¬ 
fectiveness of the appeal was not de¬ 
stroyed by allegation appearing in 
record that sheriff likewise prayed 
for an appeal, since such allegation 
could be treated as “surplusaga”— 
State V. Shelton, 8 So.2d 216, 80 Ala. 
App. 484. 

(2) Where no party was named in 
bill of exceptions or shown in record 
as defendant in error in habeas cor¬ 
pus proceeding to obtain custody of 
minor child, and parties who were 
given custody were neither made de¬ 
fendants in error, served with copy 
of bill of exceptions, nor waived 
service, the supreme court was with¬ 
out jurisdiction.—Conaway v. Scott, 
Ga, 22 S.E.2d 806. 

(3) Exception to exclusion of ques¬ 
tion, not stating answer witness 
would have given was held insufil- 
cient—^McDowell v. Gould, 144 S-E. 
206, 166 Oa 670. 

(4) Error in denying motion for 
continuance of extradition hearing 


was held not re viewable, where mo¬ 
tion and supporting affidavit were 
not preserved in bill of exceptions in 
habeas corpus proceeding.—People ex 
rel. Gansler v. lUeyering, 185 N.E. 
628. 352 Ill. 314. 

Judgment of court below 

(1) The record should contain a 
copy of the judgment of conviction, 
under which relator is being de¬ 
tained, on appeal from order denying 
release on writ of habeas corpus.— 
tcy parte Lane, 22 S.W.2d 306, 118 
Tex.Cr. 478. 

(2) Appeal from judgment denying 
petition for writ of habeas corpus 
must be dismissed as abortive, where 
record discloses no judgment or fact 
findings presumption being that none 
had been made or filed.—^Lemmenes 
v. Durnell, 34 P.2d 710, 84 Utah 104. 

(3) Where appeal from denial of 
writ of habeas corpus was on the 
record alone, there being no duly au¬ 
thenticated statement of the evi¬ 
dence, the absence from the record of 
the formal judgment of the court 
below renders the record not review- 
able.—^Morris v. State, 196 So. 750, 
29 Ala.App. 396. 

Hatters In. original criminal prooeedU 
lags 

(1) It has been held that matters 
in the original oriminGd proceedings, 
such as a copy of the indictment or 
the formal commitment, need not be 
presented to the reviewing court on 
appeal in the habeas corpus pro¬ 
ceedings. 

Ind.—^Nichols y. Cornelius, 7 Ind. 611. 
Tex.—^Ex parte Townsley, 220 S.W. 

1092, 87 Tex.Cr. 252. 

(2> So It has been held that where, 
in habeas corpus proceeding after 
submission of cause in the court of 
appeals, the state sought a writ of 
certiorari to bring up the minute en¬ 
try of the county court from which 
the warrant committing prisoner 
originated so as to disclose an order 
of continuance entered therein, the 
petition for writ of certiorari was 
properly denied.—^Anderson v. State, 
198 So. 169, 240 Ala. 169, reversing 
198 So. 166, 29 Ala.App. 499. 

(3) However, a release on habeas 
corpus on ground of double jeopardy 
was denied by appellate court, al¬ 
though petitioner’s allegations that 
the offense of which he was convict¬ 
ed was identical with offense of 
which he had previously been ac¬ 
quitted were undisputed, where rec¬ 
ords in such proceedings were not 
brought before court on appeal.—^Ex 
parte Novotny, C.C.A.I11., 88 F.2d 
72. 

Qronnds of objection 

(1) Alleged error of district court 
in admitting an affidavit in evidence 
in habeas corpus proceeding to ob¬ 
tain petitioner’s release from custo¬ 
dy of warden of penitentiary could 
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lot be considered where the grounds 
for the objection to Introduction of 
the affidavit did not appear in the 
record.—^Kelly v. Johnston, C.C.A.Cal., 
Ill F.2d 613, certiorari denied 61 S. 
Ct. 710, 312 U.S. 691, 85 L.Ed. 1127, 
rehearing denied 61 S.Ct. 803, 312 U, 

S. 715, 85 L.Ed. 1145. 

(2) On appeal from order denying 
habeas corpus, sought on grround of 
alleged impropriety of trial court’s 
revocation of suspension of prison¬ 
er’s sentence, reviewing court would 
not consider objections to conditions 
imposed at time of suspension of sen¬ 
tence, In absence of showing of trial 
court's specific grounds for revoca¬ 
tion.—Varela v. Merrill, 74 P.2d 669, 
51 Arias. 64. 

(3) Bill of exceptions merely as* 
signing judgment as error should be 
dismissed in habeas corpus case for 
failure to specify ground of objec¬ 
tion.—Johnson v. Lowry, 160 S.E. 875, 
173 Ga. 678. 

BUI of exceptions 

(1) On error in a habeas corpus 
proceeding, where no bill of excep¬ 
tions was brought up, supreme court 
was confined to face of record.—State 
ex rel Harkow v. McCarthy, 171 So. 
314, 126 Fla. 438. 

(2) Appellant's failure to take a 
bill of exceptions was held to pre¬ 
clude a review of the question of 
the authority of a state court in the 
habeas corpus proceeding to award 
custody of a child over which the 
court of another state had assumed 
jurisdiction in a divorce case, If 
strict legal principles be applied.— 
Berry v. Berry, 122 So. 615, 219 Ala. 
403. 

(3) On appeal on questions of law 
from a judgment granting a writ of 
habeas corpus, since error assigned 
could be raised on averments of pe¬ 
tition in conjunction with judgment 
of trial court and law applicable to 
facts, of which court of appeals must 
take cognizance, motion to dismiss 
appeal for failure to file bill of ex¬ 
ceptions when it was stipulated that 
no stenographic record could be pre¬ 
pared, settled, and allowed as a bill 
of exceptions in trial court would 
be overruled.—^Wadden v. Henderson, 
Ohio App., 47 N.B.2d 672. 

<4) Bill of exceptions was held not 
necessary on appeal from a- federal 
district judge, especially where the 
errors assigned are for matters ap¬ 
pearing in the record.—Solomon 
Davenport, Va., 87 F. 818, 30 C.CA. 
664. 

(5) It has also been held, on ap¬ 
peal to the circuit court of appeals, 
that, in the absence of a bill of ex¬ 
ceptions, the reviewing court is lim¬ 
ited to a consideration of whether or 
not the order appealed from la sua? 
talnable on the pleadings. Including 
exhibits attached thereto* 
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.proval, certification, authentication, and service,| and, according to the decisions of the courts, 


TJ.S.—^Escoe V. Zerbst, C.C.A.Kan., 74 

F.2d 924. certiorari grranted 55 S. 

Ct. 640, 294 U.S. 704, 79 L.Ed. 1240, 

reversed on other grounds 55 S.Ct. 

- SIS. 295 U.S. 490. 79 L.Ed. 1566. 

D.C.—Barry v. Hall, 98 P.2d 222, 68 

App.D.C. 350. 

(6) However, an opportunity to 
procure a proper bill of exceptions 
was given where the circuit court 
could not determine whether an or¬ 
der denying the writ was contrary 
to the evidence unless the evidence 
was Included in the record, if the 
allegations of the petition taken as 
true showed that petitioner was de¬ 
nied constitutional rights.—^Ammons 
V. King, C.C.A.MO., 133 P.2d 270. 

(7) Purported bill of exceptions In 
habeas corpus proceedings, merely 
stating that certain records of hear¬ 
ing before immigration bureau were 
offered in evidence was held insuffl- | 
dent under the rules.—Houhlb v. 
Zurbrlck, C.C.A.Mich., 67 P.2d 570. 

(8) A record on appeal from denial 
of writ of habeas corpus. Including 
Judge's memorandum showing his 
reasons for decision, was sufficient 
predicate for points urged for revers¬ 
al as errors of law, even though 
there was no bill of exceptions since 
error apparent on face of record may 
be noticed without exceptions.-^ 
Downey v. U. S., 91 P.2d 223, 67 App. 
D.C. 192. 

(9) The evidence on which the 
lower court acted, appearing in the 
record, may be considered on appeal 
even though there is no bill of excep¬ 
tions.—Givens v. Zerbst, Ga, 41 S. 
Ct. 227, 255 U.S. 11, 65 L.Ed. 475. 

Becoxd on. review by certiorari 

(1) Transcript of the evidence in 
the court below is not part of the 
record subject to review by certio¬ 
rari.—State ex reL Sliartel v. Skinker, 
25 S.W,2d 472, 324 Mo. 966. 

(2) Jurisdictional facts and exhib¬ 
its cannot be imported into case by 
voluntarily inserting them in ab¬ 
stract in certiorari to review habeas 
corpus proceeding, where relator did 
not compel correction of respondent’s 
return.—State ex reL Chase v. Cal- 
vlrd, 24 S.W.2d 111, 324 Mo. 429. 

BetnziL to wilt of error 

Where return to writ of error for 
review of circuit court’s Judgment, 
discharging defendant in error from 
sheriff’s custody on writ of habeas 
corpus after his sentence to county 
Jail on conviction of crime in lower 
branch of Oneida county court, 
brought to supreme court all of rec¬ 
ord presented to circuit court by 
sheriff in habeas corpus proceeding, 
sheriff’s motion to supplement rec¬ 
ord by including entire proceedings 
In criminal action must be denied, as 


supreme court can only consider rec¬ 
ord on which circuit Judge made his 
decision.—^Kushman v. State ex rel. 
Panzer. 2 N.W.2d 862, 240 Wls. 134. 
Matter suppoxtliig order 
Where the record in habeas corpus 
to obtain the release of a prisoner 
held under extradition proceedings 
does not contain the reCLuisition of 
the governor of the extraditing state, 
a copy of the indictment and capias 
preferred against the prisoner by the 
grand Jury of such state, authorized 
by the governor of such state, and 
the warrant of the governor of this 
state authorizing the arrest, a Judg¬ 
ment denying the writ will be re¬ 
versed on appeal.—^Neal v. State, 92 
So. 510, 18 Ala.App. 395. 

Amendment ox correotlon of record 

(1) Motion to amend transcript 
of record on appeal from denial of 
writ, to add matter not before the 
Judge was denied.—Dean v. U. S., C. 
C.A.Okl.. 30 P.2d 623. 

(2) Where on appeal from order 
discharging writ of habeas corpus, 
appellee conceded that trial Judge in¬ 
tended that second sentence for for¬ 
gery should run concurrently with 
unexplred portion of first sentence 
for forgery, federal appellate court 
assumed in appellant’s favor a cor¬ 
rection of record of second sentence 
for clerical failure correctly to re¬ 
cord sentence as uttered by trial 
Judge and treated the case as though 
second sentence as recorded contain¬ 
ed stipulated direction that unex¬ 
pired portion of first sentence and 
second sentence should run concur¬ 
rently.—^Hammerer v. Huff, 110 P.2d 
113, 71 APP.D.C. 246. 

(3) 'Where sole assignment of er¬ 
ror in bill of exceptions on appeal in 
habeas corpus proceedings was on 
order entered therein, reviewing 
court was not concerned with appli¬ 
cation for an appeal bond or superse¬ 
deas bond, or order of court denying 
application, and -would not require 
clerk of trial court to send up copies 
of proceedings relating to those mat¬ 
ters.—^Allman v. Aldredge, 15 S.E.2d 
710, 192 Ga. 431. 

(4) Where government’s motions to 
correct record in criminal prosecu¬ 
tions and prisoner’s habeas corpus 
proceeding involving same issues 
were heard and appealed as one, is¬ 
sues were determined by pleadings 
in all proceedings, and hence denying 
prisoner benefit of allegations in pe¬ 
tition for habeas corpus was error.— 
Downey v. U. S., 91 P.2d 223, 67 App. 
D.C. 192. 

31. U.S.—^Boby v. Zurbrick, CCA. 

Mich., 62 F.2d 354. 

Pla.—McCann v. Proskauer, 112 So. 

621, 93 Fla. 383. 

Ga.—Conaway v. Scott, 22 S.E.2d 806 
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—Smith V. Henderson, 10 S.E.2d 
921, 190 Ga. 886, certiorari denied 
61 S.Ct. 737, 312 U.S. 698, 86 L.Ed. 
1132—^Hannah v. Lowrj’, 139 S.E. 
798, 165 Ga. 103. 

Ill.—People ex rel. Hlrsch v. Nagel, 
243 IlLApp. 490. 

29 CJ. p 191 note 77. 

Stipulation of parties insuffloient 

(1) Stipulations of facts made at 
trial and attached to transcript, but 
not settled and allowed as a bill of 
exceptions and not a part of the rec¬ 
ord, cannot be considered on appeal. 
—Hayes v. Pilger, 194 N.W. 727, 110 
Neb. 609. 

(2) Stipulation purporting to set 
forth evidence and proceedings be¬ 
fore district court could not take 
place of trial Judge’s authentication. 
—^Boby V. Zurbrlck, CC.A.Mich., 62 
F.2d 354. 

(3) Although trial Judge’s name 
and official title were annexed to 
stipulation, circuit court of appeals 
could not assume that Judge signed 
stipulation as authentication thereof. 
—Boby V. Zurbrlck, supra. 

Stenographer’s traasorlpt insnifieleiit 
On appeal from denial of habeas 
corpus, sought on ground that, al¬ 
though record showed proper proceed¬ 
ings on conviction, defendant's plea 
of nolo contendere was coerced and 
refusal to permit withdrawal there¬ 
of was arbitrary, appellant should 
make a statement of evidence giv¬ 
en in habeas corpus proceeding and 
present it to trial Judge for approv¬ 
al rather than rely on transcript of 
record of evidence made by district 
attorney's stenographer, such steno¬ 
grapher not being an officer of the 
court, with respect to status on ap¬ 
peal of transcript of such stenog¬ 
rapher’s record of habeas corpus pro¬ 
ceedings.—Farnsworth v. Zerbst, C. 
C.A.Ga., 98 F.2d 541, denying rehcEur- 
Ing 97 r.2d 255. 

Certifloation by Judge of clerk 

(1> Under some statutes on appeal 
in a habeas corpus proceeding had 
in vacation, the transcript must be 
certified by the trial Judge for it 
to be considered on appeal.—^Ex parte 
Swindle, 111 S.W.2d 271, 133 Tex. 
Cr. 416-—Ex parte Bills, 111 S.W.2d 
269. 133 Tex.Cr. 383—Ex parte Jones, 
111 S.W.2d 267, 133 Tex.Cr. 402—Ex 
parte Shaffer, 92 S.W.2d 250, 130 Tex. 
Cr. SI—^Bx parte Buchanan, 67 S.W. 
2d 262, 125 TexCr, 113—Ex parte 
Lane, 58 S.W.2d 80. 123 Tex.Cr. 130— 
Ex parte Collins, 38 S.W.2d 789, 118 
Tex.Cr. 146—^Bx parte Walker, 36 S. 
W.2d 1048, 117 Tex.Cr. 128—^Ex parte 
Davis, 287 S.W. 246, 105 Tex.Cr. 146 
—Ex parte Sharp, 286 S.W. 1090, 104 
Tex.Cr. 663—Montalvo v. State, 272 
S.W. 130, 100 TexCr. 560. 

(2) In such case it may be pre- 
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the transmission to the appellate court,®^ of the 
abstract or transcript of the record proper, and of 
the bill of exceptions, statement of facts, or other 
writing employed to present to the appellate court 
rulings not apparent on the face of the record prop¬ 
er, must be sufficient to comply with the applicable 
statutes, rules of court, or practice of the particular 
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jurisdiction and to enable the appellate court to re¬ 
view the alleged errors complained of. 

As a general rule the appellate court is limited in 
its review in a habeas corpus proceeding to a con¬ 
sideration of only such questions of matters as are 
properly contained in, or presented by, the record 
or the requisite part thereof.®® Assignments of er- 
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pared by any person under the direc¬ 
tion of the judgre and certified by 
the judge.—parte Francis, 239 S. 
W. 957, 91 Tex.Cr. 39S. 

(3) Thereunder, if the proceedings 
tal^ place before the court In ses¬ 
sion, the transcript must be certi¬ 
fied by the clerk of the court—^Ex 
parte Walker, supra. 

(4) Transcript of habeas corpus 
hearing before judge in vacation cer¬ 
tified alone by clerk does not confer 
jurisdiction on reviewing court.—Ex 
parte Turner, 296 S.W.295, 107 Tex. 
Cr. 420—^Ex parte Francis, supra. 

(5> If the transcript contains no 
caption showing whether the pro¬ 
ceedings were had before the judge 
in vacation or the court in session, 
certification by the clerk is insuffi¬ 
cient.—Ex parte Walker, supra. 
Form of oertlfleatioiL 

On appeal in habeas corpus pro¬ 
ceeding where it appeared that hear¬ 
ing was on petition for writ of ha¬ 
beas corpus, return thereto of sher¬ 
iff and governor’s extradition war¬ 
rant, certificate of probate judge 
could not be held defective for fail¬ 
ure to recite that the transcript con¬ 
tained a statement of the evidence. 
—State V. Rogers, 9 So.2d 758, SO 
Ala.App. 515, certiorari denied 9 So. 
2d 761, 243 Ala. 272. 

Service of record on appeal 

Where district attorney of county 
in which relator was convicted was 
brought into relator’s habeas corpus 
proceeding by service on him of writ 
and copy of relator’s application, and 
order denying writ recited that as¬ 
sistant district attorney of such 
county appeared in opposition to the 
application, the district attorney was 
an “appellee” within federal rule re¬ 
quiring appellant to serve on appel¬ 
lee a designation of portions of rec¬ 
ord to he contained in the record on 
appeal, and, where district attorney 
had not been served with such no¬ 
tice, motion to settle record on ap¬ 
peal was denied.—^U. S. v. ex rel. 
Sheehan v. Liawes, D.C.N.T., 1 FJLD. 
731, 

Etervloe of abstract on appellee 

Under some statutes there must 
be a timely sen'ice of the abstract 
of the record on the appellee or his 
attorney.—^Farrant v. Haynes, 294 N. 
W. 311, 229 Iowa 120. 

OonbliislveneBs of record 

<1) Where the court of appeals, in 
reversing a judgment refusing a 


writ of habeas corpus, construed a 
concession by the state that, if peti¬ 
tioner had been twice tried for the 
same offense, he was entitled to a 
discharge, as a consent that an or¬ 
der of discharge should be entered 
in the event of a decision to that 
effect, contentions by the state that 
there was no trial of the writ, and 
therefore no appeal could lie, and 
that petitioner was not entitled to 
discharge under habeas corpus, but 
that his remedy was by appeal, could 
not be considered on certiorari to 
review such reversal, the adjudica¬ 
tion of the court of appeals as to the 
state of the record being conclusive. 
—^Ex parte State ex rel. Davis, 91 So. 
915. 207 Ala. 69, denying certiorari 
Ex parte Williams, 91 So. 914, 18 Ala. 
App. 297. 

(2) On certiorari to quash judg¬ 
ment in habeas corpus proceedings, 
record was taken as found.—State ex 
rel. Shartel v. Skinker, 25 S.W.2d 472, 
324 Mo. 966. 

(3) In habeas corpus proceeding, 
court was bound by statement in the 
commitment indicating when crime 
was committed.—People ex rel. Rath- 
bourne V, Martin, 27 N.T.S.2d 109, 
261 App.Div. 1113. 

Judgment as written controls 

Where Judge on habeas corpus in 
extradition proceeding found that pe¬ 
titioner was not fugitive from justice 
of demanding state, finding, not in¬ 
corporated in judgment, that judge 
did not pass on identification was 
held Immaterial.—^Ex parte Bailey, 
166 S.E. 166, 203 N.C 362, certiorari 
granted 63 S.Ct. 626, 289 U.S. 714, 77 
Li.Ed. 1468, reversed on other grounds 
State of South Carolina v. Bailey, 53 
S.Ct 667. 289 U.S. 412, 77 UEd. 1292. 

Printed case unnecessary 

On writ of error to review circuit 
court’s judgment discharging defend¬ 
ant in error from sheriff’s custody on 
writ of habeas corpus, the petition 
for which alleged that his convic¬ 
tion and sentence for crime were 
founded on either a void verdict or 
a not guilty verdict, no printed case 
need be prepared and served by sher¬ 
iff, as case comes to supreme court 
on record as made by him on habeas 
corpus proceedings in circuit court 
raising only law questions.—^Rush- 
man V. State ex rel. Panzer, 2 N.W.2d 
862. 240 Wis. 134. 

UbautheiLticated oopy of governor’s 
warrant of rendition In extradition 
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proceeding was not brought up by 
record in certiorari to review habeas 
corpus proceeding.—State ex rel. 
Chase v. Calvlrd, 24 S.W.2d 111, 324 
Mo. 429. 

32. Ga—^Hannah v. Lowry, 139 S.E. 
798, 165 Gsl 103. 

Tex.—^Ex parte Kramer, 19 Tex.App. 
123. 

Time for filing 

On appeal from order denying ha¬ 
beas corpus application for discharge 
of member of Six Nations of Indi¬ 
ans from United States army, where¬ 
in record was filed late, time for fil¬ 
ing record would be extended “nunc 
pro tunc’’ by circuit court of appeals, 
in view of importance of the case.— 
Ex parte Green, G.C.A., 123 F.2d 862, 
certiorari denied Green v. McLaren, 
62 S.Ct. 1036, 316 U.S. 668, 86 L.Ed. 
1744. 

33. U.S.—^Harris v. Blszkowlcz, C. 
C.A.MO., 100 F.2d 854—Greco v. 
Haff, aC.A.Cal., 63 F.2d 863— 
Jeung Bock Hong v. White, Cal,, 
268 F. 23, 169 GC.A. 161. 

Cal.—^Ex parte Gough, 12 P.2d 968, 
124 Cal.App. 493. 

Ga.—^Beavers v. Williams, 23 S.E.2d 
171—^Allman v. Aldredge, 16 S.B. 
2d 710, 192 Ga. 431—Smith v. Hen¬ 
derson, 10 S.E.2d 921, 190 Ga. 886, 
certiorari denied 61 S.Ct. 737, 812 
U.S. 60S. 85 L.Ed. 1132. 

Ill.—^People ex rel. Mortensen v. O’¬ 
Brien, 20 N.E.2d 782. 871 Ill. 351— 
People ex rel. Calnan v. Weight- 
man, 246 Ill.App. 394. 

Mo.—State ex rel. Shartel v. Skink¬ 
er. 25 S.W.2d 472, 824 Mo. 955. 

Tex.—^Ex parte Johnson, 99 S.W.2d 
598, 131 Tex.Cr. 438. 

Wash.—^Ex parte Day, 65 P.2d 1049, 
189 Wash. 368. 

Objections to xfieadlXLgs 
In a habeas corpus proceeding 
where respondent was permitted lo 
file an answer on the day of trial and 
the relator was given from ten o’¬ 
clock, when the answer was filed, 
until one twenty in the afternoon, to- 
examine the answer, In view of the 
failure of the relator to designate in 
the record or brief which paragraphs 
of the answer were objectionable as 
involving questions which he was not 
prepared to answer, and of the fact 
that he failed to move for continu¬ 
ance, a refusal of the trial court to 
strike out the answer was not error. 
—Stout V. Myers, Tex.Civ.App., 242 
S.W. 1109. 
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ror having no basis in the record will not be con- f ing thereto as will enable the court to determine 
sidered.34 Yot the question to be reviewed the rec- whether or not there is error with respect thereto.^® 
ord must contain or set forth such matters relat- 


CJase involvliifir eoBtoOy oX diild. 

Superior court cannot consider 
merits of case Involvinsr child's cus¬ 
tody on appeal from habeas corpus 
order based on court Interviewers' 
-and probation officers' reports or In¬ 
formation not in record.—Common¬ 
wealth ex rel. Mark v. Mark, 175 A. 
289, 116 Pa.Super. 181. 

Question of ball 

Whether a homicide case is ball- 
able must be determined from the 
record on appeal in habeas corpus, 
although facts are imperfectly de¬ 
veloped.—Ex parte Fleming, 261 S. 
W. 1037, 97 Tex.Cr. 304. 

Xiimitation of review to matters prop¬ 
erly presented to appellate court 
see infra 5 120. 

34i U.S.—^Waley v. Johnston, C.C.A. 
Cal., 124 F.2d 587. affirming, D.C.. 
38 F.Supp. 408, and vacated on | 
other grounds 62 S.Ct. 964, 816 U. 
S. 101, 86 L..Ed. 1302—Odom v. 
Aderhold, C.C.A.Kan.. IIB P.2d 202, 
certiorari denied 61 S.Ct. 610, 312 

U. S. 683, 85 UEd. 1121, rehearing 
denied 61 S.Ct. 729, 312 U.S. 715, 
86 L.Ed. 1146. 

Fla.—Dykes v. Chapman, 189 So. 28, 
137 Fla' 766. 

Ohio.—^Wilson v. Lasure, 172 N.B. 

694, 36 Ohio App. 107. 

3Pa.—Commonwealth ex rel. Aldrich 

V. Ashe, 26 A.2d 211, 149 FaSuper. 
25. 

Tex.—Conley v. St, Jacques, Clv.App., 
110 S.W.2d 1238, error dismissed. 

^ U.S.—Odom V. Aderhold, C.C.A. 
Kan., 115 F.2d 202, certiorari de¬ 
nied 61 S.Ct. 610, 312 U.S. 683, 85 
Ii.Ed. 1121, rehearing denied 61 S. 
Ct. 729, 312 U.S. 715. 36 L.Bd. 1146 
—Ex parte Novotny C.C.A.I11., 88 
F.2d 72—U. S. ex rel. Rowe v. 
Nicholson, C.C.A.Va, 78 F.2d 468, 
•certiorari denied Rowe v. Nlchol- 
4 Bon, 66 S.Ct. 118, 296 U.S. 573, 80 
Ii.Ed. 405—Aderhold v. England, 
C.C.A.Ga. 73 F.2d 91—U. S. ex rel. 
Checa v. Williams, C.C.A.La, 12 P. 
2d 65, certiorari denied 47 S.Ct. 
236. 273 U.S. 724, 71 L.Ed. 860. 

A.rk.—Scott v. Brown, 254 S.W. 1074, 
160 Ark. 489. 

Cal.—^Ex parte O’Connor, 262 P. 780, 
SO Cal.App. 647. 

Fla—State ex rel. Redo v. Simpson, 
10 So.2d 909. 

Ill.—^People ex rel. Gansler v. Meyer- 
Ing, 185 N.EL 628, 852 IlL 314. 
Iowa—^Burry v. BCaynes, 7 N.W.2d 
914. 

Kan.—Lang v. Amrine, 188 P.2d 128, 
156 Kan. 382. 

Mich.—Ex parte Spencer, 282 N.W. 
748, 252 Mich. 48. 

Mo.—State ex rel. Chase v. Calvlrd, 
24 S.W.2d 111, 824 Mo. 429. 


N.T.—People ex rel. Riche v. Sisters 
of St. John the Baptist Novitiate 
and Boarding School, Arrochar, 
Staten Island, 220 N.Y.S. 642, 219 
App.Div. 691. 

Tex.—^Ex parte Rhoades, 155 S.W.2d 
813, 142 Tex.Cr. 632—Ex parte 

Bland. 147 S.V/.2d 499, 141 Tex.Cr. 
64—^Ex parte Palmer, 124 S.W.2d 
860, 136 Tex.Cr. 245—^Ex parte 
Teague, 112 S.W.2d 192, 133 Tex. 
Cr. 509—Ex parte Lyons, Cr., 91 
S.W.2d 354. 

W.Va—AusUn v. Knight, 20 S.B.2d 
897. 

Conceded facts 

Conceded suspension of sentence 
of alien, held for deportation to 
country he left when very young, for 
violating narcotics act will be treat¬ 
ed as in record of habeas corpus pro¬ 
ceeding.—^U. S. ex rel Cassetta v. 
Commissioner of Immigration, C.C.A. 
N.Y., 66 F.2d 826. 

Svidenoe or transcript thereof 

(1) Error as to admission of evi-| 
dence at hearing on the writ cannot 
be considered, where record does not 
contain any of evidence introduced 
at such hearing.—^Zimmerman v. U. 
S., C.C.A.Cal., 298 F. 459. 

(2) Where record on appeal from 
order denying petition for writ of 
habeas corpus did not contain evi¬ 
dence taken at hearing, appellate 
court could not accept, in lieu of 
such evidence, appellant’s assertions 
as to what it consisted of.—^Ammons 
V. King, aC.A,Mo., 183 F.2d 270. 

(3) Where record presented to cir¬ 
cuit court of appeals on petitioner's 
appeal from Judgment dismissing pe¬ 
tition for a writ of habeas corpus 
did not contain any transcript of 
evidence, the court could not reverse 
Judgment, even if petition asserted 
facts which disposed the court to do 
so.—Kelly v. Ragen, aaA.111., 129 
P.2d 811. 

(4) Where record on appeal from 
order permitting child to remain 
with father until further order of 
equity court in divorce proceedings 
did not contain testimony regarding 
present welfare and custody of child, 
court of appeals could not disturb 
custody of child.—^Tull v. Tull, 191 
A. 572, 172 Md. 213, 110 A.L.R. 742. 

Certlfled transcript 
In reviewing Judgment In habeas 
corpus proceeding, denying ball and 
remanding petitioner to custody of 
sheriff, to be held without bail un¬ 
der indictment presented by grand 
Jury, the supreme court, which was 
not advised of testimony except that 
certlfled to it by the circuit Judge, 
based its conclusion on the transcript 
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of the record certlfled to it.—State 
ex rel. McGrath v. Coleman, 199 So. 
567, 145 Fla. 446. 

Statement of facts 

(1) On appeal from order dismiss¬ 
ing petition for writ of habeas cor¬ 
pus, evidence referred to in briefs of 
counsel cannot be considered in ab¬ 
sence of agreed statement or other 
record of such evidence approved hy 
Judge who heard motion and made 
order pursuant to Equity Rules, rule 
77 or otherwise.—Quagon v. Biddle, 
C.C.A.Kan., 5 F.2d 608. 

(2) Where record on appeal in ha¬ 
beas corpus proceeding was not ac¬ 
companied by any statement of facts 
and it did not appear that affidavit 
of inability to pay for transcript of 
testimony was presented to trial 
Judge, reviewing court could not de¬ 
termine whether alleged irregulari¬ 
ties on part of trial court occurred. 
—^Bx parte Ambrose. Tex.Cr., 170 S. 

W.2d 731. 

(3) In the absence of a statement 
of facts, averments in application 
for writ of habeas corpus cannot be 
treated as substitute for evidence.— 
Ex parte Ambrose, Tex.Cr., 170 S.W. 
2d 731—Ex parte Day, 78 S.W.2d 630, 
127 Tex.Cr. 561—^Bx parte Barganler, 
28 S.W.2d 365, 118 Tex.Cr. 495, fol¬ 
lowed in Ex parte Barganler, 23 S. 
W.2d 366, Ex parte Williams, Tex 
Cr., 23 S.W.2d 366, 2 cases. Ex 
parte Crawford, Tex.Cr., 23 S.W.2d 
366, Ex parte Sampson, TexCr., 28 
S.W.2d 367, 2 cases and Ex parte 
Spurrier, TexCr., 23 S.W.2d 367. 

(4) In habeas corpus proceeding, 
in absence of statement of facts in 
record, court of criminal appeals 
could not determine sufficiency of 
evidence to authorize district court 
to remand relator or sufficiency of 
documentary evidence before gover¬ 
nor to Justify Issuance of executive 
warrant.—^Ex parte Brady, 132 S.W. 
2d 692, 137 TexCr. 609. 

(6) Bills of exception complaining 
of admission of hearsay evidence 
could not be considered in absence 
of statement of facts.—Ex parte 
Brady, supra. 

(6) Where record before court of 
criminal appeals was unaccompanied 
by statement of facts, a Judgment in 
habeas corpus proceeding remanding 
relator to custody of sheriff for re¬ 
turn to the state of Oklahoma under 
extradition proceedings was affirmed. 
—^Ex parte Greathouse, 126 S.W.2d 
670, 136 TexCr. 491. 

(7) Judgment in habeas corpus 
proceeding remanding prisoner to 
custody of sheriff would be affirmed 
where record contained no statement 
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§ 118. - Dismissal 

The proceedings for review of an order or Judgment 
in a habeas corpus proceeding may be dismissed if 
ground therefor appears. 

An appeal or other proceeding for review of an 
order or judgment may be dismissed if adequate 
ground therefor appears.^S Ex parte afiidavits may 
be received in a proper case on a motion to dis- 
miss.s^ 

Where, pending an appeal from an order denying 
a petition for the writ, an original petition for the 
writ is filed in the appellate court, such petition rais¬ 
ing all the questions to be considered on the ap¬ 
peal, the appeal may be dismissed without prejudice 
and consideration given to the petition as an orig¬ 
inal proceeding.58 

Where the grounds disclosed on an application 
for a WTit of habeas corpus are sufficient, and the 
trial court, without a hearing, refuses to grant the 
writ, a dismissal of an appeal on the ground that the 
order refusing the writ is not appealable is not con- 


39 €.J.S. 

elusive so as to preclude a subsequent application to- 
another judge.®® 

Dismissal by court helotv. Since, as discussed su¬ 
pra § 114, the filing of a notice of appeal under the 
federal practice has the effect of transferring ju¬ 
risdiction of the cause to the circuit court, the dis¬ 
trict court is without power, after the filing of such 
notice, to grant appellant’s motion for waiver of 
appeal and dismissal of the cause without preju¬ 
dice, in so far as it amounts to a prayer for such 
waiver.^® Where a transcript of the record on ap¬ 
peal has been filed in the appellate court, an order of 
the lower court dismissing the appeal is a nullity.^^ 

Withdrawal of appeal. Once the appellate court 
has obtained jurisdiction of the appeal, it cannot be 
withdrawn without the consent of the court, and 
such consent will not be given where the motion to- 
dismiss discloses a collusive attempt to defeat jus¬ 
tice.^® 

Moot questions as ground for dismissal. Fre¬ 
quently an appeal is dismissed on the ground that 
the only questions involved are or have become 
moot or academic,^® as where during the pendency 


of facts.—Ex parte Horn, Tex.Cr., 97 
S.W.2d 69S. 

(S) Transcription of stenographer’s 
notes in guestlon and answer form Is 
not “statement of facts*’ in accord 
with statute.—Ex parte Bailey, 294 
S.W. 213, lOe Tex.Cr. 649. 

(9) Where habeas corpus applicant 
did not tender and show refusal to 
approve statement of facts, only trial 
court's order and judgment and appli¬ 
cant’s disclaimer are before appel¬ 
late court.—^Ex parte Morriss, 10 S. 
W.2d 105, 110 Tex.Cr. 585. 

(10) Statement of facts not con¬ 
taining the evidence below of the 
effort to secure bond or otherwise 
showing that bail is excessive is in- 
Bufllcient for reduction of ball on ap¬ 
peal.—Ex parte Bailey, supra. 

(11) In habeas corpus, statement 
of facts, after it was filed in court 
of criminal appeals, could not be 
amended.—^Ex parte Kennedy, 72 S. 
W.2d 915, 126 Tex.Cr. 653. 

Proof of allegations 

IVhere there was no proof in the 
record to support allegation of peti¬ 
tion for writ of habeas corpus, crim¬ 
inal court of appeals presumed that 
contention was abandoned.—^Ex parte 
Doll, 117 P.2d 647, 78 Okl.Cr. 34. 
Subpfsna of records denied 

On petitioner’s appeal from a Judg¬ 
ment denying a writ of habeas cor¬ 
pus to release petitioner from the 
penitentiary, petitioner’s motion to 
subpoena records was denied, where 
no records were specified, and there 
was no showing that any such rec¬ 
ords would have any pertinent bear¬ 


ing on any issue Justiciable in the 
appeal.—Pyle v. Amrine, 112 P.2d 
354, 153 Kan. 568, certiorari denied 
Pyle V. State of Kansas, 62 S.Ct 109, 
314 U.S. 608, 86 L.Ed. 489. rehearing 
denied 62 S.Ct 134, 314 U.S. 706, 86 
L.Ed. 566, certiorari granted 62 S.Ct 
1046. 316 U.S. 654, 86 L.Ed. 1734, re¬ 
versed on other grounds 63 S.Ct. 177, 

317 U.S. 213, 87 L.Ed. - 

Setexmiiiiaig custody of child 

Reviewing court will consider 
facts contained in stipulation, to¬ 
gether with facts shown by record, 
in determining best interests of child 
In habeas corpus to determine custo¬ 
dy thereof.—^Ex parte Sloan, 296 P. 
398, 147 Okl. 164. 

3®. U.S.—Adams v. Clark, C.C.A. 
Cal., 100 F.2d 135. 

37. Tex.—^Bx parte Cole, 14 Tex. 
App. 679. 

3& Kan.—Parks v. Amrine, 117 P.2d 
5S6, 154 Kan. 168. 

39. Tex.—Ex parte Ainsworth, 27 
Tex. 731. 

4<h U.S.—^Ex parte Chin Ben Shim, 
D.CMass.. 2 P.R.D. 50. 

41. D.C.—^Leonard v. Rodda, 5 App. 
D.C. 266. 

42. U.S.—^Knewel v. Egan, S.D., 45 
S.Ct 522, 268 U.S. 442, 69 L,Bd. 
1086, reversing, D.C, Egan v. Kne- 
wel, 298 F. 784. 

Appeal by sheziS out of oflLco 
Attempt by appealing sheriff after 
going out of office to dismiss appeal 
without consent of his successor or 
other representative of the state will 
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not be permitted.—^Knewel v. Egan, 
supra. 

43. Ala.—Allen v. Glover, 126 So. 

179, 23 Ala.App. 404. 

Ky.—Hageman v. Kirkpatrick, 145" 
S.W.2d 632, 284 Ky. 608. 

H.Y.—^In re Phllippovsky, 169 N.B. 
660, 246 N.T. 568, dismissing ap¬ 
peal 218 N.T.S. 866. 218 App.Dlv. 
726. 

Tex.—Ex parte Sanchez, Cr., 165 S* 
W.2d 743. 

29 C.J. p 191 note 94. 

Affitmaaioe of convlctloii 
Issues raised by an appeal from 
Judgment denying petitioner’s dis¬ 
charge on a writ of habeas corpus 
were “moot questions’* and would; 
not be considered by court of appeals, 
in view of Judgment of court of ap¬ 
peals affirming Judgment of circuit 
court finding petitioner guilty.— 
Hageman v. Kirkpatrick, 145 S.W.2d 
532, 284 Ky. 608. 

After remaiul 

Where it was ascertained on certio¬ 
rari to a higher appellate court that 
a petition for writ of habeas cor¬ 
pus was prematurely and Improper¬ 
ly presented to the trial Judge and 
that the Judge was without Jurisdic¬ 
tion to hear and determine the peti¬ 
tion, an appeal from a Judgment 
denying relief was required to be 
dismissed after remand.—^Anderson 
V. State, 198 So. 166, 29 Ala.App. 
499. 

Conviction pending appeal as to ball 
(1) State's appeal from Judgment 
in habeas corpus proceeding allow¬ 
ing bail to petitioner who was under 
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of thtf appeal the grand jury has acted on the re¬ 
lator’s case^^ and has indicted him^B or has con¬ 
vened and adjourned without indicting him,**® or 
where, by reason of acquittal, expiration of sen¬ 
tence, or otherwise, the relator is at large and no 
longer in custody.^*^ However, it is held by some 
courts that as, in the event of a reversal, the relator 
may be again arrested the questions involved on an 


appeal taken by the respondent from an order of 
discharge without a stay or supersedeas are not 
moot and that the appeal will not be dismissed for 
that reason.^® 

Release on bail. Although the contrary has been 
held,the proceedings to review usually will be 
dismissed when, during their pendency, the relator 
was released on bail.®® 


Indictment will be dismissed, where 
petitioner had been tried on Indict¬ 
ment and convicted before hearing 
on appeal.—State v. Tate, 158 So. 331, 
26 Ala.App. 278. 

(2) Where it appeared that Judg¬ 
ment of conviction of relator had 
been affirmed, and his ihotion for re¬ 
hearing overruled, and Judgment had 
become final, appeal from an order In 
relator’s habeas corpus proceedings 
refusing to reduce his appeal bond 
was dismissed as presenting a *‘moot 
question*'.—Ex parte Marks, Tex.Cr., 
166 S.W.2d 184. 

(3) Where, pending his appeal 
from denial of application for habeas 
corpus, accused was convicted and 
sentenced for a nonbailable offense, 
the appeal was dismissed, since ball 
could not be granted.—^Bx parte Mit¬ 
chell, 70 S.W-2d 175, 126 Tex.Cr. 26— 
Ex parte Crow, 230 S.W. 147, 89 Tex. 
Cr. 142. 

(4) The appeal may be reinstated 
on rehearing pending his appeal from 
the conviction, and determined on 
the merits, after reversal of the 
Judgment of conviction.—Ex parte 
Crow, supra. 

iBSuanoe of writ Ineffective 

(1) Where the person having cus¬ 
tody of a prisoner was not a party 
to the proceedings so that an order 
for production of the prisoner would 
be Ineffective, the appeal would be 
dismissed.—Pehl v. Lewis, 64 P.2d 
648, 165 Or. 499. 

(2) Appeal from Judgment denying 
writ of habeas corpus would be dis¬ 
missed, where record disclosed that 
sole challenge to Judgment of convic¬ 
tion was that fine was not assessed 
In addition to penitentiary sentence, 
in which case, if writ were granted, 
petitioner would be remanded to trial 
court for purpose of assessing fine, 
there to be returned to penitentiary 
to complete sentence.—^W oods v. 
Zerbst, C.C.A.Kan., 86 P.2d 313. 

(3) Where in habeas corpus pro¬ 
ceedings It was made to appear from 
developments subsequent to the su¬ 
ing out of a writ of error, materially 
changing the status of the person 
in whose behalf the application for 
writ of habeas corpus was made, 
that nothing would be accomplished 
by a consideration of the cause on 
the merits, the writ of error would 
be dismissed.—Flowers v. Merritt, 97 
So. 303, 86 Fla. 143. 


Authozlty of legislative committee 
Where Joint resolution creating 
legislative investigating committee 
contained merely directory provision 
that committee should report by spe¬ 
cified date, and committee failed to 
complete Its activities or report by 
specified date, partly because of re¬ 
fusal of witness to testify, commit¬ 
tee’s appeal from order discharging 
witness from custody for contempt 
for refusal to answer would not be 
stricken from docket on ground that 
committee was functus officio.—^In re 
Hearing Before Joint Legislative 
Committee of House and Senate Cre¬ 
ated by Joint Resolution No. 622, 196 
S.B. 164, 187 S.C. 1, 118 A.L.R. 691. 
Death of respondent pending appeal 
as abatement see Abatement and 
Revival 8 169 note 54. 

44. Tex.—^Ex parte Davis, Cr., 36 S. 
W. 441. 

45. Tex.—Ex parte Cantu, 114 S.W. 
2d 887, 134 Tex.Cr. 127—^Ex parte 
Cross, 76 S.W. 2d 773. 127 Tex.Cr. 
327. 

29 C.J. p 191 note 96. 

4a Tex.—Ex parte Davis, Tex.Cr.. 
36 S.W. 441. 

47. XJ.S.—Pyron v. Squler, C.C.A., 
129 P.2d 310—Odell v. Sanford, C.C. 
A.Ga., 128 F.2d 616. 

Ala.—Allen v. Glover, 126 So. 179, 23 
Ala.App. 404. 

D.C.—Savage v. White, 14 F.2d 352, 
56 APP.D.C. 365. 

N.y. —In re Philippovsky, 159 N.B. 
650, 246 N.Y. 668, dismissing ap¬ 
peal 218 N.Y.S, 866, 218 App.Div. 
726. 

I Tex.—^Bx parte Daws, 148 S.W.2d 947, 
140 Tex.Cr. 42—Ex parte Minus, 37 
S.W.2d 1040, 118 Tex.Cr. 170. 

29 C.J. p 191 note 98. 

After pardon. 

Tex.—^Bx parte Bllard, 43 S.W.2d 931, 
119 Tex.Cr. 138. 

Erroneous allowance of appeal bond 
T\niere the court remands the par¬ 
ty who has sued out a writ of habeas 
corpus, and fixes an appeal bond, 
which the relator files, the appellate 
court will not entertain the appeal if 
he be not In custody, since, pending 
appeal, the relator must remain in 
custody.—^Ex parte Stephenson, 140 
S.W. 94, 63 Tex.Cr. 274. 

Froseoutlon abandoned 
Where prosecution for violating 
game law was dismissed, dismissal 
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vacated recognizance of accused, and 
ousted Jurisdiction of court of crim¬ 
inal appeals to pass on questions of 
law presented by accused in habeas 
corpus proceeding.—^Ex parte Minus, 
37 S.W.2d 1040, 118 TexCr. 170. 
Release on parole 
In habeas corpus proceeding by 
prisoner against penitentiary war¬ 
den wherein prisoner’s sentence ex¬ 
pired through a good time allowance 
pending appeal from order remand¬ 
ing prisoner to the custody, and pris¬ 
oner was released on parol for the 
remainder of his maximum sentence, 
appeal must be dismissed on ground 
that prisoner was no longer in war¬ 
den’s custody or control.—^Van Meter 
V. Sanford, aC.A.Ga.. 99 P.2d 611. 
Relator never In custody 
Where validity of ordinance which 
may be violated In several ways is 
sought to be tested by habeas corpus 
proceeding, but no complaint charg¬ 
ing specific violation is shown to 
have been filed against relator, and 
It appears that relator was never in 
custody, appeal from remanding or¬ 
der will be dismissed.—^Ex parte 
Armstrong, 283 S.W. 795, 104 TexCr. 
275. 

Suspension of execution of sentence 
Writ of error to review Judgment 
refusing habeas corpus was held not 
dismisslble on ground that plaintiff 
had been released, where plaintiff 
submitted affidavits showing that 
execution of sentence was merely 
suspended.—Brooks v. Sturdivant, 
170 S.B. 369, 177 Ga. 514. 

48. Kan.—^Miller v. Gordon, 144 P. 
274, 93 Kan. 382, Ann.Cas.l916D 
502. 

Minn.—State v. Langum, 160 N.W. 

858, 135 Minn. 320. 

Right to review of order of discharge 
see supra § 109. 

Supersedeas see supra § 115. 

49. D.C.—Costello v. Palmer. 20 
APP.D.C. 210. 

50. Tex—Ex parte Spivey, Cr., 166 
S.W.2d 111. 

29 C.J. p 192 note 1. 

Appeal from denial of ball 
Where, pending appeal in habeas 
corpus proceedings by one held In 
custody under a complaint charging 
him with murder to be released on 
bail, the applicant has been indicted 
for murder and admitted to hall, the 
1 proceeding will be dismissed on his 
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Miscellaneous grounds. Appeals or other pro- on various grounck, such as defects in the record, 
ceedings to obtain a review of an order or judgment noncompliance with rules or orders of court, 

in habeas corpus proceedings have been dismissed want of jurisdiction,®* failure to take, perfect, or 


motion.—Ex parte Beasley, 234 S.W. 
675, 90 Tex.Cr. 169. 

Bl. U.S.—L.efkowltz v. Schneider, C. 

aA.X.J.. 51 P.2d 6S5. 

Ala.—Morris v. State, 196 So. 760, 
29 Ala.App. 396. 

Kan.—Garrison v. Amrlne, 126 P.2d 
228, 155 Kan. 509, certiorari de¬ 
nied 63 S.Ct. 61. 317 U.S. 630. 87 
L.Ed. - 

Tex.—Ex parte Flowers, 136 S.W.2d 
611, 138 Tex.Cr. 359—Ex parte 
Swindle, 111 S.W.2d 271, 133 Tex. 
Cr. 416—Ex parte Bills. Ill S.W.2d 
269, 133 Tex.Cr. 388—Ex parte 
Jones, 111 S.W.2d 267, 133 Tex.Cr, 
402—Ex parte Walker, 35 S.W. 2d 
1048, 117 Tex.Cr. 128—Ex parte 
Lane. 22 S.W.2d 306, 113 Tex.Cr. 
478. 

29 C.J. p 191 note 85. 

Ahsenoe of certlflcatiozL 

(1) WTiere hearing in habeas cor¬ 
pus was had in vacation, appeal will 
be dismissed where record bears no 
certificate of trial Judge.—Ex parte 
Buchanan, 67 S.W.2d 262, 125 Tex 
Cr. 113—^Ex parte McKinney, 63 S.W. 
2d 697, 124 TexCr. 428—Ex parte 
Lane, 58 S.W.2d 80, 123 TexCr. 130 
—Ex parte Collins. 38 S.W.2d 789, 
118 TexCr. 146. 

<2) Appeal in habeas corpus pro¬ 
ceeding must be dismissed, where 
transcript certified by clerk contain¬ 
ed no caption showing whether the 
proceedings were had before the 
judge in vacation or the court in 
session.—Ex parte Walker, 35 S.W. 
2d 1048, 117 TexCr. 128. 

(3) Court of criminal appeals 
would not dismiss appeal from order 
made In habeas corpus proceeding 
hnjj in vacation for failure of trial 
judge to certify transcript as re¬ 
quired by statute, but would permit 
relator to perfect transcript, where 
error was one of omission by trial 
judge.—^Ex parte Shaffer, 92 S.W.2d 
250, 130 TexCr. 81. 
jrndgsLent or findings not In record 
Utah.—Lemmenes v. Dumell, 34 P.2d 
710, 84 Utah 104. 

Petition for writ not in record 
Where notice of appeal from judg¬ 
ment denying writ of habeas corpus 
was filed in supreme court but pe¬ 
tition ruled on was not before re¬ 
viewing court, appeal was dismissed. 
—Cochran v. Amrlne, 113 P.2d 1048, 
IS3 Kan. 777, certiorari granted Coch¬ 
ran V. State of Kansas, 62 S.Ct 109, 
314 U.S. 588, 86 L.Ed. 474, and re¬ 
versed on other grounds 62 S.Ct 
1088, 316 U.S. 265, 86 KEd. 1463. 

5a« Ala.—^Ex parte Tor^ 88 So. 219, 
205 Ala. 80S. 


Parties not before the court 

The appeal will be dismissed 
where a court rule requiring the as¬ 
signment of errors to contain all the 
names of the parties to the judgment 
is not complied with.—^In re Miller, 
144 N.B. 36, 194 Ind. 606. 

Order to return Infant to state 
Questions Involving custody of 
child will not be considered until 
compliance with order requiring re¬ 
turn of child to Btata—Burckhalter 
V. Conyer, TexCom.App., 7 S.W.2d 73, 
dismissing error, Burckhalter v. Con¬ 
yer, 285 S.W. 606, and set aside on 
other grounds 9 S.W.2d 1029, revers¬ 
ing Conyer v. Burckhalter, Clv.App., 
275 S.W. 606. 

53. Cal.—^Application of Dutton, 6 
P.2d 558, 119 CaLApp. 447. 

Tex—Ex parte Alexander, 261 S.W. 

1031, 97 TexCr. 413. 

29 aj. P 191 note 87. 

Appellant without right to appeal 
Ind.—State v. Nagel, 163 N.E. 97, 200 
Ind. 270. 

Order or Judgment not appealable 
U.S.—^U. S. ex rel. McDermott v. 
Jaeger. C.C.A.N.Y., 126 P.2d 1002, 
dismissing appeal, D.C, 39 F.Supp. 
307, certiorari denied 62 S.Ct. 1269, 
316 U.S. 680, 86 L.Ed. 1764—Ad¬ 
ams V. Clark, C.C.A.CaL, 100 F.2d 
136 —^u. S. ex reL Danikas v. Day, 
C.C.AN.T, 20 F.2d 788—U, S. v. 
Singer, C.C.A.N.J.. 5 F.2d 966. 
Md.—Jones v. Doe. 16 A.2d 901, 179 
Md. 240. 

N.C.—^In re Ogden, 189 S.B. 119, 211 
N.C. 100. 

Tex—^Ex parte Steele, 121 S.W.2d 
605, 136 TexCr. 539—^Ex parte 

Hughes, Cr.. 20 S.W.2d 1070—Ex 
parte Shelton, Cr., 20 S.W.2d 1068. 

Statutory abolition of right of appeal 
The circuit court of appeals would 
act according to the law as It was 
whex) the judgment was to he ren¬ 
dered and not as it was when the 
appeal was taken, as regards wheth¬ 
er a pending appeal would be dis¬ 
missed because of enactment of the 
statute abolishing the right of ap¬ 
peal from final orders In habeas cor¬ 
pus proceedings brought to test war¬ 
rants of removal to other states for 
trial on federal olCensea—^U. S. ex 
rel. Angelica v. Hammond, C.C.A. 
Tex, 99 F.2d 557, rehearing denied 
U. S. ex rel. Carlisle v. Hammond. 
100 F.2d 227, certiorari denied Car¬ 
lisle v. Hammond, 59 S.Ct. 488, 306 
U.S. 638, 88 L.Ed. 1039. 

Proceedings In wrong court 
Where application for writ of ha¬ 
beas corpus in a contempt case aris¬ 
ing out of a civil suit is erroneously 
submitted to a district Judge in place 
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of the supreme court, an appeal from 
an order refusing to discharge the 
relator taken to the court of crim¬ 
inal appeals will be dismissed.—Ex 
parte Green, 272 S.W. 161, 100 Tex 
Cr. 180. 

Znsufilciency of complaint not raised 
below 

Where complaint In lower court 
specifically charged defendant with 
unlawful operation of vehicle in vio¬ 
lation of statute, and he did not 
challenge sufficiency thereof before 
proceeding with jury trial demanded 
by him, and his petition for writ of 
habeas corpus to sheriff did not al¬ 
lege Insufficiency of complaint as 
ground of illegality of his imprison¬ 
ment In county jail under sentence 
imposed on conviction of such of¬ 
fense, his motion to quash or dismiss 
writ of error to review Judgment 
discharging him from sheriff's cus¬ 
tody on grround that appellate court 
lacked jurisdiction because complaint 
stated no offense must he denied.— 
Kushman v. State ex rel. Panzer, 2 
N.W.2d 862, 240 Wls. 134. 

Cerfeifloate of probable cause lacking 

Under the statute which requires 
a certificate of probable cause as a 
prerequisite to an appeal in a habeas 
corpus proceeding, in the absence 
thereof the appeal must be dismiss¬ 
ed.—^Mlllslagle V. Olson, CC.A.Neb., 
180 F.2d 212, denying rehearing 128 
F.2d 1016—Wilson v. Lanagan, C.C.A. 
Mass., 79 F.2d 702—Comerford v. 
Hogsett, C.C.A.Mass., 79 F.2d 486— 
Genna v. Frazier, C.C.A.La., 24 F.2d 
706. 

Belator not In custody 

An appeal from a judgment re¬ 
manding relator will be dismissed 
where It appears that relator, by 
agreement of trial judge and the con¬ 
stable, was not In custody pending 
the appeal &om the remanding order, 
since under such circumstances, the 
court of criminal appeals is wl^out 
jurisdiction.—^Ex parte Alexander, 
261 S.W. 1031, 97 TexCr. 418. 
Substantial qinestlon In United States 
snpreme court 

Where relator In a habeas corpus 
proceeding appealed from a decree 
of a district court on the theory that 
he was denied rights guaranteed by 
the federal Constitution, the fact 
that the grounds on which the deten¬ 
tion was challenged were the same as 
those which were held to be unsound 
In another case, the decision in 
which was not rendered until after 
this appeal was taken, does not re¬ 
quire the case to be dismissed on 
motion under Supreme Court Rules, 
rule 6 on the ground that no substan¬ 
tial question is Involved.—^U. S. ex 
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prosecute the appeal or error proceedings in time,64 
failure of appellant to file specifications of error,66 
failure of appellant to file a brief, assigpi errors, or 
present an oral agreement,®® or the inadequate as¬ 
signments of error,67 failure of appellant to make 
an appearance,66 the absence of error in the record, 
coupled with the failure of appellant to file a brief 
and to appear by counsel,®^ and the fact that ap¬ 
pellant had already had the benefit of a prior ap¬ 
peal.®® 

Sometimes an appeal in habeas corpus proceed¬ 
ings involving the custody of an infant is dismissed 
on the ground that the only matter presented is the 
exercise of the discretion of the lower court, and 
this will not be reviewed.®^ 

Some courts dismiss an appeal where the relator 
or appellant has removed himself, or suffered him¬ 
self to be removed, beyond the jurisdiction of the 
court and the reach of its process.®^ Other courts, 
however, retain the cause and proceed to a determi¬ 
nation and disposition thereof.®® 

Matters not ground for dismissal. The mere 


pendency of other proceedings does not require a 
dismissal of the appeal.®^ 

The appeal will not be dismissed on the ground 
that appellant has acquiesced in the judgment by 
filing a motion in the lower court where it appears 
that the motion was a plea to the jurisdiction of 
the court and was filed before judgment was ren¬ 
dered.®® A clerical error in the names of the par¬ 
ties in the citation, not resulting in prejudice to 
anyone, has been held not to be ground for dis¬ 
missal.®® 

§ 119. -Hearing and Rehearing 

A summary or speedy hearing Is contemplated In the 
proceedings for review of an order In a habeas corpus 
case. 

It is contemplated by the statutes, rules of court, 
and practice of the different jurisdictions that the 
hearing of an appeal or writ of error in a habeas 
corpus proceeding shall be summary67 and speedy,6® 
without the delay usually attending ordinary litiga¬ 
tion.®® However, under the practice of some courts 
the case is formally set for hearing with an oppor¬ 
tunity for the parties to appear as in other appeals.7® 


pel. Mensevlch v. Tod, N.T., 44 S.Ct. 
282, 264 U.S. 134, 68 L..Ed. 691. 

54- Iowa.—^Parrant v. Haynes, 294 
N.W. 811, 229 Iowa 120. 

29 C.J. p 191 note 88. 

Appeal from order withdrawing al¬ 
lowance of appeal 
Where, after belated appeal from 
order In habeas corpus proceeding 
discharging: Immlgrrant order deported 
by secretary of labor, court, after 
term, ordered appeal recalled and dis¬ 
missed, and, more than three months 
after order discharging immigrant, 
allowed single appeal from such sub¬ 
sequent order and original order, ap¬ 
pellate court will dismiss both ap¬ 
peals.—Bryan v. Fumlo Aral, aC.A. 
Hawaii, 64 F.2d 954. 

65. Pa.—Jack V. Twyford, 10 Pa. 
Super. 475. 

6& Ariz.—parte Belmas, 216 P. 
728, 25 Ariz. 235. 

Wash.—^Ex parte Orlofsky, 132 P. 
219, 73 Wash. 676. 

67. U.S.—Hughes v. U. S., 296 F. 
800, affirming, D.C.1923, U. S. v. 
Hughes, 289 F. 808. 

Qxoiind for writ lacking 
Where examination of the flies of 
the district court showed that no 
basis for the grranting of a writ of 
habeas corpus to release petitioner 
from the penitentiary was presented 
in that court, petitioner's appeal 
from a Judgment denying a writ was 
dismissed.—^Pyle v. Amrlne, 112 P. 


2d 354, 153 Ean. 568, certiorari de¬ 
nied Pyle V. State of Kansas, 62 S. 
Ct. 109, 314 U.S. 608. 86 KEd. 489, 
rehearing denied 62 S.Ct 134, 814 U. 
S. 706, 86 L.Ed. 566, certiorari grant¬ 
ed 62 S.Ct 1045, 316 U.S. 654, 86 L. 
Ed. 1734, reversed on other grounds 
63 S.Ct. 177, 817 U.S. 213, 87 L.Bd. 


5& Ariz.—^Ez parte Belmas. 215 P. 
728, 25 Ariz. 235. 

59. Puerto Rico.—^Ex parte Mattel, 
4 Puerto Rico. 93. 

60. Tex.—^Bx parte Jones, 7 Tex. 
App. 365. 

61. N.T.—^People v. Stemberger, 47 
N.E. 918, 163 N.T. 684. 

29 CJ. p 191 note 93. 

Review of exercise of discretion see 
infra S 120. 

68, U.S.—U. S. v. Arnold, HI., 82 
F. 769, 27 aC.A 842. 

N.T.—In re Meyer. 102 N.E. 606, 209 
NY. 69, dismissing appeal, 141 N. 
T.S. 123, 166 App,Div. 174. 

29 CJ. p 192 note 8. 

6a Tex.—^Ez parte Davis, 225 S.W. 

176, 88 Tex.Cr. 136. 

29 C.J. p 192 note 4. 

6A U.S.—Wright v. Henkel, N.T., 28 
S.CL 781, 190 U.S. 40. 47 KEd. 
948. 

Or.—^Bx parte Turner, 167 P, 1019, 86 
Or. 690. 

PetltioiL before Judge la. aaother civ- 
colt 

Habeas corpus petitioner, seeking 
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decision of Judge of circuit other 
than that in which venue was laid 
because of absence of Judge of latter 
circuit, was held not entitled to dis¬ 
missal of writ of error to review 
former Judge's order dlschargring pe¬ 
titioner on ground that cause was 
pending in such Judge's circuit, in¬ 
stead of other circuit, to which writ 
of error was directed.—Reffkia v. 
Mayo, 165 So. 674, 115 Fla. 214. 

65. La.—Slate v. Baker, 84 So. 796, 
147 La. 319. 

66. D.C.—^Leonard v. Rodda, 5 App. 
D.C. 256. 

67. Mich.—^Bx parte Twombly, 261 
N.W. 538, 266 Mich. 422. 

29 C.J. p 192 note 9. 

68. Mich.—^Ex parte Twombly, su¬ 
pra. 

Minn.—State v. Moeller. 234 N.W. 

649, 182 Minn. 869. 

Neb.—Smith v. State, 32 N.W. 694, 21 
Neb. 552. 

ea. Neb.—Smith v. State, 32 N.W. 

694, 21 Neb. 552. 

29 C.J. p 192 note IL 
ContbDxuuDLce denied 
Statute providing for postpone¬ 
ment, where attorney is officer of 
legislature and legislature is in ses¬ 
sion, will not be applied to delay ex¬ 
tradition on appeal in habeas corpus. 
—State V. Moeller, 284 N.W. 649, 182 
Minn. 869. 

TOl Md.—Quenstedt v. Wilson, 194 
A. 854, 178 Md. IL 
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A part of the order appealed from will not be taken 
up for consideration on motion in advance of the 
regular hearing unless there are special reasons 
therefor.^^ Under some statutes the hearing of the 
appeal in a habeas corpus case may be held during 
vacation by a majority of the court.^^ 

In the absence of a constitutional or statutory 
provision so requiring, it is not necessary that the 
person whose release is sought should be present on 
the hearing of the appeal.'*’® 

Comment on evidence. It has been said to be a 
well settled rule that in reviewing a refusal to ad¬ 
mit the relator to bail in a criminal case it is im¬ 
proper for the appellate court to comment on or dis¬ 
cuss the evidence. 

Relator's right to evidentiary documents. The ap¬ 
pellate court has been held to be without power to 
make an order directing the relator in the habeas 
corpus proceeding to be furnished with photostatic 
copies of evidentiary documents.^® 

Rehearing. To obtain a rehearing of an appeal 
in a habeas corpus proceeding, adequate ground 
therefor must be shown.^® On a motion for rehear¬ 
ing of the appeal, new points^^ or matters not in 
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the record^* will not be considered. In some juri^ 
dictions a motion for rehearing will be dismissed if 
the prisoner has been released from custody’® or 
where the matters sought to be tested on the re¬ 
hearing may be presented to the lower court.®® 

I 120. _Scope and Extent of Review 

a. In general 

b. Presumptions 

c. Discretion of lower court 

d. Questions of fact; review de novo 

e. Harmless error 

f. Moot questions 

a. In General 

The appellate court may review only such matters as 
were properly presented to and were before the lower 
court, and are properly presented to and are before the 
appellate court. The Inquiry on certiorari Is generally 
limited to questions of Jurisdiction or law. The allega¬ 
tions of a pleading on which the decision below was 
rendered are generally deemed to be true on appeal. 

Except in so far as the rule may be different 
where a trial on review de novo is authorized, as 
shown infra subdivision d of this section, the func¬ 
tion of the appellate court, stated broadly, is to re¬ 
view the record before the lower court to deter- 


73L U.S.—U. S. V. Lee Yen Tai, N. 

Y.. 108 P. 960, 48 C.G-A. 157. 

73. Ky,—Gray v. Connors, 147 S-W. 

2d 884, 285 Ky. 229. 

73. Jurisdiction, of appellate court 
not dependent on personal presence 
of prisoner.—^Dunlap v. Swope, C.C.A, 
Wash., 103 P.2d 19. 

Application of prisoner denied 

(1) Where prisoner had filed an 
intelligent and comprehensive brief 
on appeal from adverse judgment on 
habeas corpus, and district attorney 
appeared only by brief, and there 
was a great distance between prison 
and place where appeal was being 
heard, circuit court of appeals de¬ 
clined to order removal of prisoner 
so as to permit him to argue appeal 
in person.—Goldsmith v. Sanford, C. 
CA-Ga., 132 F.2d 126. 

(2) IVhere petition for habeas cor¬ 
pus showed that court had no juris- j 
diction to grant the relief sought, 
petitioner's motion to have petitioner 
brought from penitentiary to argue 
his appeal from order dismissing the 
petition would bo denied and order 
would be affirmed.—Dunlap v. Swope, 
C.C.A-\Vash.. 103 F.2d 19. 
Sepresentation by attorney 

Petitioner’s motion for the appoint¬ 
ment of an attorney to represent pe¬ 
titioner on his appeal from denial of 
a petition for writ of habeas corpus 
to. be released from state peniten¬ 
tiary necessitated examination by 


the supreme court of record present¬ 
ed for review.—^Howell v. Amrine, 
123 P.2d 954, 155 Kan. 185, certiorari 
denied 63 S.Ct 38, 817 U.S. 627, 87 
L.Bd. - 

74. Fla.—^Deeb v. Gandy, 148 So. 540, 
110 Fla. 283, followed In Spero v. 
State, 149 So. 663. Ill Fla. 794. 

Reason for role 

Such comment or discussion might 
have Influence in the determination 
of the cause on the final trial.—Deeb 
V. Gandy, supra. 

75. N.T.—^People ex rel. Whitney v. 
Wilson, 13 N.Y.S.2d 161, 257 App. 
Div. 1023. 

76h XnsnfiLclant gronnds 
A petition for rehearing on peti¬ 
tion for appeal from judgment deny¬ 
ing application for habeas corpus 
was denied where appellant had not 
exhausted remedies under Kentucky 
law% since circuit court of appeals 
w'as without warrant to assume that 
Kentucky court of appeals would 
delay decision on appellant's appeal 
to such court until appellant would 
be deprived of witnesses vital to his 
defense, as alleged by appellant— 
Sharpe v. Buchanan, C.C.A.Ky., 133 
F.2d 100, denying rehearing 121 P. 
2d 448, affirming, D.C., Fx parte 
Sharpe. 36 F.Supp. 386, vacated on 
other grounds 63 S.Ct 245. 317 U.S. 

238, 87 KBd.- 

Beheaxing In. forma panpexls 
Where appellant had been granted 
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leave by trial court to prosecute ap¬ 
peal in habeas corpus proceeding In 
forma pauperis and circuit court of 
appeals had granted leave to present 
appeal on typewritten records and 
briefs, affidavit seeking leave to file 
and proceed with motion for rehear¬ 
ing in forma pauperis was denied 
since appellant already had the rights 
he was thus seeking.—^Millslagle v. 
Olson, C.C.A.Neb., 128 P.2d 1015, re¬ 
hearing denied 130 F.2d 212. 

Time for rehearing 
Where appellant had been trying 
to conduct appeal from denial of writ 
of habeas corpus without competent 
advice and appeal had been dismiss¬ 
ed, circuit court of appeals, which 
granted request for appointment of 
counsel, was willing to receive and 
consider motion for extension of time 
for filing petition for rehearing in 
addition to or in place of petition 
filed by appellant—^Millslagle v. Ol¬ 
son, supra. 

77. Colo.—^Isham v. Miller, 252 P. 
353. 80 Colo. 380. 

78- Tex.—Ex parte Whatley, 139 S. 
W.2d 593, 139 TexCr. 324. 

79. Tex—^Ex parte Walton, 74 S.W. 
314, 45 TexCr. 74. 

Dismissal of proceedings to review 
on enlargement of relator see su¬ 
pra § 118. 

80. U.S.—Amdstein v. McCarthy. N. 
Y., 41 S.Ct. 186. 254 U.S. 379, 65 L. 
Ed. 314. 
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mine whether reversible error was committed.^^ the lower court^^ and are properly presented to and 
The reviewing court will consider and review only are before the appellate court for review.83 
such matters as were presented to and were before 


81. U.S.—Laubenhelmer v. Factor, 

C. C.A.I11., 61 F.2d 626, certiorari 
granted Factor v. Laubenheimer, 
63 S.Ct 623, 289 U.S. 713, 77 L.Bd. 
1467, affirmed 64 S.Ct. 191, 290 U. 
S. 276, 78 L.Ed. 315. 

82. U.S.—President of U. S. ex rel. 
Caputo V. KeUy, C.C.A.N,T., 92 F. 
2d 603, affirming, D.C., President 
of U. S. V. Kelly, 19 F.Supp. 730. 
certiorari denied 58 S.Ct 521, 303 
U.S. 636, 82 L.Ed. 1096—Ow Tai 
Jung V. Haff, C.C.A.Cal., 89 F.2d 
329—Sormunen v. Nagle, C.C.A. 
Cal., 69 F.2d 398—^Ex parte Tsugrio 
Mlyazono, C.C.A.Cal., 63 F.2d 172— 
Jung See v. Nash, C.C.A.M 0 ., 4 F. 
2d 639—Dea Hong v. Nagle. C.C.A. 
Cal., 300 F. 727—^Bx parte Yoshi- 
masa Nomura, C.C.ACal., 297 F. 
191—Jeung Bock Hong v. White, 
Cal., 268 F. 23. 169 aC.A. 161. 

Cal.—^Ex parte Morello, 9 P.2d 665, 
121 CaLApp. 480—^Ex parte O'Con¬ 
nor. 252 P. 730, 80 Cal.App. 647. 
D.C.—Curtis V. Rives, 123 F.2d 936, 
76 U.S.App.D.C. 66, affirming, D.C. 

D. C., In re Curtis, 36 F.Supp. 408. 
Fla.—Taylor v. Chapman, 173 So. 

143, 127 Fla. 401. 

Ga—Atkinson v. Atkinson, 128 S.E. 
766, 160 Ga 480. 

Kan.—Weathers v. Amrlne, 126 P.2d 
373, 156 Kan. 434, certiorari denied 
Weathers v. State of Kansas, 63 

S.Ct 62, 317 U.S. 631, 87 D.Ed.- 

Miss.—Grace v. Dogan, 117 So. 696, 
151 Miss. 267, 61 A.I4.R. 709. 

Neb.—^Ex parte Ehlers, 274 N.W. 570, 
133 Neb. 241, appeal dismissed Eh¬ 
lers V. State of Nebraska, 68 S.Ct 
364, 302 U.S. 655, 82 L.Ed. 507. 

S.D.—^Ex parte Hangar, 203 N.W. 469, 
48 S.D. 190. 

Tex.—^Ex parte Palvado, 129 S.W.2d 
306, 137 Tex.Cr. 308—^Ex parte 

Harris, 39 S.W.2d 883, 118 TexCr. 
164—Ex parte Hall, 284 S.W. 650, 
104 TexCr. 403. 

W.Ya—^Ex parte Farmer, 14 S.E.2d 
910, 123 W.Va. 304. 

29 C.J. p 192 note 21. 
nCatters not contained In petition 

(1) A contention that the body or 
tribunal under whose order the ap¬ 
pellant is detained erred in a certain 
respect cannot be made on appeal if 
it was not made in the petition. 

U.S.—Crockett v. Johnston, C.C.A 

Cal., 109 F.2d 444. certiorari denied 
60 S.Ct 976, 310 U.S. 626, 84 L.Bd. 
1897. 

N.D.—Kist V. Butts, 1 N.W.2d 612, 
71 N.D. 436, 138 A.L.R. 1206. 

(2) On habeas corpus by relators 
in custody under a capias pro fine, 
reviewing court properly refused to 
determine whether judgments of con¬ 
viction of relators in Justice court 


were void, where no facts were stat¬ 
ed in application which, if true, 
would render Judgments void.—Ex 
parte Palvado, 129 S.W.2d 306, 137 
TexCr. 308. 

Sufficiency of pleading 
Habeas corpus pleading should be 
viewed with more indulgence if not 
timely assailed In trial court—State 
ex rel. Chase v. Calvird, 24 S.W.2d 
111, 324 Mo. 429. 

Action invited or assented to by ap¬ 
pellant 

<1) Father, divorced in Indiana, 
who petitioned in Michigan for writ 
of habeas corpus for child's custody 
when all parties were in state, and 
thereby submitted to Michigan court 
issue of child's custody and involved 
its Jurisdiction without awaiting 
termination of Indiana proceeding 
subsequently awarding custody to 
him, could not complain on appeal 
of Michigan court's lack of Jurisdic¬ 
tion to decide matter.—^Ex parte 
Peddlcord, 266 N.W. 833. 269 Mich. 
142. 

(2) One sought to be deported as 
Chinese person not entitled to be in 
the country, even if entitled to a Ju¬ 
dicial hearing de novo on the merits 
of his claim of American citizenship, 
may not complain, where, after court 
below had set the cause for trial on 
the merits, he stipulated that hear¬ 
ing should be on the record In the 
proceedingrs before the department 
of labor, and chose to Introduce no 
further evidence, and the court so 
passed on the merits of his claim and 
decided against him.—Jung See v. 
Nash, C.C.A.MO., 4 F.2d 639. 
AdmisslonB on oral argument 

Where appeal in habeas corpus 
proceeding by prisoner was argued 
with appeal in related suit in which 
it clearly appeared that certification 
of prisoner’s good conduct had been 
made by warden, and that he was at 
large on parole, those facts would be 
given effect as admissions on the 
oral argument.—Fehl v. Lewis, 64 P. 
2d 648, 155 Or. 499. 

Where new defense has been pre¬ 
sented 

Where a mother had been award¬ 
ed the custody of a minor child in 
a decree of divorce, it was permis¬ 
sible for her, on appeal in habeas 
corpus proceedings to obtain custody 
and from a Judgment of emancipa¬ 
tion, to urge for the first time on 
such appeal the nullity of the eman¬ 
cipation, where the emanicipation was 
interposed as defense only after the 
case had reached the appellate court. 
—State ex rel. Billington v. Sacred 
Heart Orphan Asylum, 98 So. 406, 
154 La. 883. 


Effect of denial of motion fox new 
trial 

Defendant's rights on appeal from 
a denial of habeas corpus must be 
determined in the light of an earlier 
denial of a motion for a new trial by 
the court in which he was convicted. 
—^Robinson v. Johnston, C.C.A.Cal., 
118 F.2d 998, certiorari denied U. S. 
ex rel. Robinson v. Johnston. 62 S. 
Ct. 177, 314 U.S. 676, 86 L.Ed. 540, 
rehearing denied 62 S.Ct. 358, 314 U. 
S. 713, 86 L.Ed. 668. 

EzhlbltB asLd affidavits not pre¬ 
sented to the trial court in habeas 
corpus proceeding could not be used 
on appeal to determine that trial 
court erred in denying release.— 
Garrison v. Johnston, C.C.A.Cal., 104 
F.2d 128, certiorari denied 60 S.Ct. 
107, 308 U.S. 553. 84 LEd. 465, re¬ 
hearing denied 60 S.Ct. 137, 308 U.S. 
636, 84 L.Ed. 529—Seals v. Johnston, 
C.C.A.Cal., 95 F.2d 501, 

83. U.S.—Jeung Bock Hong v. White, 
Cal., 258 P. 23. 169 C.C.A. 161. 

Ala.—^Barton v. City of Bessemer, 
173 So. 626, 234 Ala. 20, reversing 
173 So. 621, 27 Ala.App. 413. 

Ill.—^People ex rel. Poncher v. O'¬ 
Brien, 39 N.B.2d 994, 879 Ill. 127. 

Or.—^Ex parte Armstrong, 128 P.2d 
961. 

Pa—Commonwealth ex rel. Piccerel- 
U V. Smith, 27 A.2d 484, 160 Pa 
Super. 105. 

Tex—Conley v. St Jacques, Civ. 
App., 110 S.W.2d 1238, error dis¬ 
missed—^Ex parte Hall, 284 S.W. 
650, 104 TexCr. 403. 

Utah.—Ex parte Folck, 132 P.2d 130. 
29 C.J. p 192 note 22. 

Questions presented in several ways 
Overruling exceptions to habeas 
corpus return will not be considered, 
where questions presented are cov¬ 
ered by motion for new trial.—Weber 
V. Redding, 163 N.E. 269, 200 Ind. 
448. 

Absence of opinion ox findings by 

the court below will not prevent a 
review of the record, where a ques¬ 
tion of rights under the federal Con¬ 
stitution Is involved.—State v. Par¬ 
rish, 6 So.2d 828, 242 Ala. 7, second 
case, granting certiorari and revers¬ 
ing 5 So.2d 828, 30 AlaApp. 242, first 
case. 

Xmmatezial matters 
Where appellate court in habeas 
corpus proceeding determined that 
city was not entitled to enforce penal 
provision of franchise ordinance 
against local manager of telephone 
company, it would be improper for 
court to proceed with further dis¬ 
cussion on matters which might be¬ 
come material under future circum¬ 
stances, but which were not, under 
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Althciigh it has been held that an appeal brings 
tip for review the entire record presented to the 
court bdow,^^ so that the court may consider the 
legality and fairness of the proceedings before the 
body or tribunal ordering the detention,the court 
should keep within its appellate jurisdiction and not 
attempt to dispose of the case as though it were 
exercising original jurisdiction in a habeas corpus 
case, 86 unless a trial or review de novo on the 
merits is authorized, as is discussed infra subdivision 
d of this section. While the court is not required 
to go beyond the grounds on which the action of the 
lower court was based, 87 it is not confined to such 
grounds ;8^ and it may consider other grounds prop¬ 
erly presented to the lower court where a decision 
on the broader merits is desirable.S9 Although an 
appeal or contention may be disposed of on technical 
considerations, the court may in proper cases con¬ 
sider the matter on its merits instead,80 particularly 


where the lower court did so;®^ and it has been 
said generally that in habeas corpus cases the judg¬ 
ment of the trial court should be reviewed on the 
facts, not on incidental questions of practice.82 
Where the lower court omitted to consider a ques¬ 
tion on the answer to which its jurisdiction depend¬ 
ed, the appellate court may consider such question 
instead of remanding the cause to the lower court 
for such consideration.83 Where the decision on 
one question before the appellate court is decisive 
of the case, the court need not consider other ques¬ 
tions.®^ 

The reviewing court will not pass on and deter¬ 
mine matters which were beyond the proper scope 
of the inquiry in the lower court,®5 such as matters 
which are determinable in the action, prosecution, 
or proceeding under which the detention is had or 
on appeal therefrom, but not in the habeas corpus 


the record, and the decision of which 
would not be binding in courts of 
■civil Jurisdiction.—Ex parte Hill, 
Tex.Cr., 160 S.W.2d 929. 

Apx»eal ftom interlocutoxy order 
Propriety of lower court’s exer¬ 
cise of Jurisdiction to order infant's 
general guardians brought in as par¬ 
ties to habeas corpus proceeding in¬ 
volving infant may be raised only by 
appeal from original order, and not 
by appeal from an order denying a 
motion to vacate the original order. 
—In re Vanderbilt. 282 N.T.S. 506, 
245 App.Div. 390, motion granted 200 
N.E. 312, 270 N.T. 649. 

7onnar habeas cozpns pxooeedlxig 
On appeal or writ of error from an 
order in a second habeas corpus pro¬ 
ceeding. a review cannot be had of 
the order made in the former pro¬ 
ceeding.—^Heller v. Franke, 131 N.TV. 
991. 146 Wia. 517. 

WL U.S.—In re Neagle, Cal.. 10 S.Ct. 
658, 135 U.S. 1, 34 L.Ed. 55—Mason 
ex rel. Chin Suey v. Tillinghast. C. 
C.A.Mass., 26 F.2d 588—^Wong Sun 
v. U. S., C.C.A.Ohio, 293 F. 273. af¬ 
firming. D.C.. Wong Sun v. FLuck- 
ey. 283 F. 989. Certiorari granted 
Wong Doo V. U. S.. 44 S.Ct. 331, 264 

U.S. 577. 68 L.Ed. 858. and affirmed 
44 S.Ct. 524. 265 U.S. 239. 68 L.Ed. 
999. 

Whexe lower court considers case on 
merits 

The entire case may be taken to 
the circuit court of appeals for re¬ 
view where the district court took 
Jurisdiction of a writ of habeas coiv 
pus by a person of Chinese descent, 
whose application for admission into 
the United States had been rejected, 
and then proceeded to determine the 
merits, sustaining his claim of citl- 
senship.—^Tang Tun v. EdseU. Wash., 
32 &Ct. 359, 228 U.S. 673, 56 LuEd. 
606. 


85. U.S.—Mason ex rel. Chin Suey 

V. Tillinghast, C.C.A.Mass., 26 F.2d 
6S8. 

Indictment of federal officer by state 
On appeal from Judgment on peti¬ 
tion for writ of habeas corpus re¬ 
manding to custody government 
agent who was held under indictment 
charging him with manslaughter, the 
appellate court was required to de¬ 
termine whether agent acted wan¬ 
tonly and with criminal Intent, or 
whether, in so far as his acts could 
be regarded aa wrongful, they were 
mere errors of judgment.—^Reed v. 
Madden. aC.A.Mo.. 87 F.2d 846. 

86i Puerto Rico.—People v. Rivera, 
14 Puerto Rico 748. 

Tex.—^Ex parte Harris, 39 S.W.2d 
883, 118 Tex.Cr. 154. 

87. U.S.—^Rousseau v. Weedln, C.C. 
A.Wash, 284 F. 665. 

Consideration of suffloienoy of facts 
stated 

Where superior court judge did not 
pass on sufficiency of facts, stated in 
habeas corpus petition by one con¬ 
victed of crime, to support greneral 
allegations of his deprivation of 
counsel, but summarily remanded pe¬ 
titioner to sheriff's custody until ex¬ 
ecution of death sentence on erro¬ 
neous ground that court had no ju¬ 
risdiction to review petitioner's trial 
in superior court of another county, 
supreme court, on writ of error to 
review such order, should not go into 
question of sufficiency of the facts 
stated in the petition.—Wilcoxon v. 
Aldredge, 15 S.E.2d 873, 192 Ga. 634. 

8a D.C—Matter of Marsh, 11 I>.C. 
82. 

88. U.S.—Ex parte Green. CJ.C.A., 
123 F.2d 862, certiorari denied 
Green v. McLaren, 62 S.Ct. 1035. 
316 U.S. 668, 86 L.Ed. 1744. 

D.C.—^Matter of Marsh, 11 D.G. 32. 
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90. D.C.—Lee Won Sing v. Cottone, 
123 F.2d 169, 74 App.D.C. 374. 

N.C.—State v. Yates, 111 S.E. 337. 
183 N.C. 763. 

Where petltionsr Incompetent 
Where petitioner for writ of habeas 
corpus was not only restrained of 
his liberty but was presumably non 
compos mentis and he prosecuted 
appeal without assistance of counsel, 
technical rules of procedure would 
be liberally construed in his favor. 
—Schita V. King, C.C.A.MO., 133 F.2d 
283. 

91. U.S.—O'Connell ex rel. Kwong 
Han Foo v. Ward, C.C.A.Ma8s., 126 
F.2d 616, affirming, D.C.. 88 F.Supp. 
689. 

98. Tex.—Wilson v. Wilson, Civ. 
App., 88 S.W.2d 1086—Ex parte 
Hanks, 261 S.W. 1027, 97 Tex.Cr. 
387. 

93. U.S.—Johnson v. Chin Ah Yelt 
ex rel. Chin Guey Guan, C.C.A. 
Mass., 14 F.2d 968. 

Remand of cause see infra S 121 a 

94. U.S.—^Bx parte Qulrin, App.D.C., 

63 S.Ct 2, 317 U.S. 1, 87 LuEd. - 

affirming, D.C., 47 F.Supp. 431. 

Mass.—^In re Harris, 34 N.E.2d 604, 
309 Mass. 180, 135 A.L.R. 969. 

9B. U.S.—^Laubenhelmer v. Factor, 
C.C.A.I11., 61 F.2a 626, oertloraxl 
granted Factor v. Laubenhelmer, 
53 S.Ct. 623, 289 U.S. 718, 77 L.Ei 
1467, affirmed 64 S.Ct. 191, 290 U.S. 
276, 78 L.Ed. 315. 

Ind.—^Dowd V. Anderson, 40 N.E 2d 
658—^Haden v. Dowd, 28 N.E 2d 
676, 216 Ind. 281, certiorari denied 
60 S.Ct. 583, 309 U.S. 662, 84 L.Ed. 
1009. 

Tex.—Ex parte Beckwith, Cr., 168 S. 

W.2d 409. 

29 C.J. p 198 note 26. 
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proceeding but it will pass on the question 
whether a particular matter was within or beyond 
the scope of the inquiry below.® 

The fact that the appellate court may later be 
called on to review the trial of the applicant for 
habeas corpus to prevent removal does not enlarge 
its reviewing power as respects the appeal from the 
habeas corpus decision.®® 

The appellate court may determine whether the 
body or tribunal under whose authority the peti¬ 
tioner is being detained had jurisdiction.®® Thus it 
may consider the constitutionality of the law for the 
violation of which the petitioner is being detained,^ 
but it has been held that this does not embrace a 
consideration of whether there has been an abuse 


of discretion with respect to furnishing coimsel,® 
although a federal appellate court will consider 
whether there has been such abuse of discretion in 
another federal court on the theory that, if there 
has, it might render the conviction void for want of 
jurisdiction.® 

Sometimes the nature and status of the proceed¬ 
ings under which the detention is had, or the state 
of the record in the habeas corpus proceeding, is 
such that there is presented for review only a single 
question, such as whether the relator is entitled to 
bail,^ the sufficiency of the evidence to support the 
findings,® or the sufficiency of the findings to sup¬ 
port the judgment,® the sufficiency of the warrant,^ 
the fairness or legality of the hearing or proceed- 


96. D.C.—^Watkins v. Hives, 12B P. 
2d 33, 76 U.S.App.D.C. 109—Boy¬ 
kin V. Huff, 121 P.2d 865, 78 App. 
D.C. 378. 

Fla.—State ex rel. Buckner v. Cul- 
breath. 8 So.2d 380, 147 Fla. 560— 
Lehman v. Sawyer, 143 So. 310, 106 
Fla. 396. 

Ind.—^Kunkel v. Moneyhon, 17 N.E.2d 
82. 214 Ind. 606. 

Tex.—Ex parte McGruder, 122 S.W. 
2d 633, 135 Tex.Cr. 678—Mollohan 
v. State, 10 S.W.2d 86, 110 Tex.Cr. 
452. 

29 C.J. p 193 note 27. 

Validity of convlotloxL 

(1>) While on appeal A>om denial 
of habeas corpus, the court of crim¬ 
inal appeals could consider the con¬ 
stitutionality of the ordinance under 
which the petitioner was convicted, 
it could not consider the contention 
that the facts did not support the 
conviction because the statute was 
wrongly applied.—Ex parte Beck¬ 
with. Tex,Cr., 163 S.W.2d 409—Ex 
parte Largent, Tex.Cr., 162 S.W.2d 
419—Ex parte Kennedy, 72 S.W.2d 
627, 128 Tex.Cr. 21. 

(2) The statute governing Juris¬ 
diction of the court, construed as not 
allowing the court to consider con¬ 
tention that facts did not support 
conviction of violating city ordinance 
because ordinance was wrongly ap¬ 
plied even If valid on its face, was 
not unconstitutional as depriving de¬ 
fendant of right to writ of habeas 
corpus.-^Bx parte Klllam, Tex.Cr., 
162 S.W.2d 426. 

CorrectneBS of ooncliisioxi. 

While the court may inquire into 
the authority and Jurisdiction of the 
body or tribunal under whose order 
the applicant is detained, it will not 
consider the correctness of its con¬ 
clusions.—^U. S. ex rel. Tisl v. Tod, 
N.Y.. 44 S.Ct. 260, 264 UJ3. 181, 68 
L.Ed. 690—U. S. V. Moore, aCA-N. 
Y., 294 F. 862, affirming. D.C. 287 F. 
879, certiorari denied U. S. ex reL 

39 aJ.S.—47 


Paleals v. Moore, 44 S.Ct. 331, 264 
U.S. 581, 68 L.Ed. 860. 

Motive of demandiiLg state 

The duty of the court, reviewing 
on habeas corpus the status of ex¬ 
tradition case, is restricted, and court 
will not inquire into motive of the 
prosecution contemplated by de¬ 
manding state or assume that the 
, courts of that state would not afford 
the relator a fair trial free of pas¬ 
sion and prejudice.—^U. S. ex rel. Dar¬ 
cy V. Superintendent of County Pris¬ 
ons of Philadelphia, C.C.A.Pa, 111 F. 
2d 409, certiorari denied 61 S.Ct. 19, 
311 U.S. 662, 85 L.Ed. 425. 

Sufficiency of i3Ldiotnien.t 

The appellate court in habeas cor¬ 
pus proceeding will not pass on the 
sufficiency of an indictment.—^Bx par¬ 
te Rhoades, 166 S.W.2d 813, 142 Tex. 
Cr. 632—^Ex parte Heartsill, 38 S.W. 
2d 803, 118 Tex.Cr. 167, followed In 
Smallwood v. State, 39 S.W.2d 1116, 
118 Tex.Cr. 91, McBrayer v. State, 41 
S.W.2d 245, 118 Tex.Cr. 90, and Kel¬ 
ley V. State, 42 S.W.2d 1112, 118 Tex. 
Cr. 89. 

Ctnilt or innocence of aocnsed 

(1) On petition for certiorari to 
review orders of district court deny¬ 
ing application for leave to file peti¬ 
tion for habeas corpus, the supreme 
court is not concerned with any ques¬ 
tion of guilt or innocence of the peti¬ 
tioners.—^Ex parte Quirin, App.D.C., 

63 S.Ct 2. 817 U.S. 1, 87 LJBd. -^ 

affirming, D.C., 47 F.Supp. 431. 

(2) On appeal from a Judgment 
denying a petition for habeas cor¬ 
pus to prevent removal for trial un¬ 
der an indictment, based on the 
groimd that no probable cause was 
shown that petitioner was guilty of 
the crime charged, the sruilt or inno^ 
cence of defendant is not before the 
court—^Pratt v. U. S„ C.C.A.Ala., 279 
F. 268. 

97. Ind.—^Haden v. Dowd, 28 NJB].2d 

676, 216 Ind. 281, certiorari denied 

7S7 


60 S.Ct. 583, 309 U.S. 662, 84 L.Ed. 
1009. 

9& U.S.—Meehan v. U. S., C.C.A. 

Tenn., 11 P.2d 847. 

99. Ala.—Barton v. City of Besse¬ 
mer, 173 So. 621, 27 Ala.App. 413, 
reversed on other grounds 173 So. 
626, 234 Ala. 20. 

Ind.—Haden v. Dowd, 23 N.R2d 676, 
216 Ind. 281, certiorari denied 60 S. 
Ct 5SS, 309 U.S. 662, 84 L.Ed. 1009. 
L Ala.—^Barton v. City of Bessemer, 
173 So. 626, 234 Ala 20, reversing 
173 So. 621, 27 AlaApp. 413. 

Tex.—^Ex parte Beckwith, Cr., 168 S. 
W.2d 409—Ex parte Killam, Cr.. 
162 S.W.2d 426—^Ex parte Largent, 
Cr., 162 S.W.2d 419—^Ex parte Ken¬ 
nedy, 78 S.W.2d 627, 128 Tex.Cr. 
21 . 

X Ind.—^Haden v. Dowd, 23 N.E.2d 
676, 216 Ind. 281, certiorari denied 
60 S.Ct 583, 309 U.S. 662, 84 L.Ed. 
1009. 

3. U.S.—Johnson v. Zerbst, Ga., 58 S. 
Ct 1019, 304 U.S. 458, 82 L.Ed. 
1461. 

4i Tex.—^Ex parte Parker, 88 S.W'. 

230, 48 Tex.Cr. 486. 

5. D.C.—^Ellison v. Splaln, 261 F. 

247, 49 APP.D.C. 99. 

29 C.J. p 193 note 30. 

Probable cause 

On appeal from a Judgment deny¬ 
ing a petition for habeas corpus to 
prevent removal for trial under an 
indictment on the ground that no 
probable cause was shown, the sin¬ 
gle question is whether there is an 
entire absence of evidence so as to 
require a holding that the decision 
that there was probable cause was 
void as not based on the evidence.— 
Pratt V. U, S., aC.A.Ala., 279 P. 263. 
X Wash.—^Poor v. Cudlhee. 79 P. 

1105, 87 Wash. 609. 

29 CJ. P 198 note 3L 

7. U.S.—^U. S. ex reL Nicholson v. 
Dillard. aaA.Va., 102 F.2d 94. 
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ings in the lower court® or before the body or tri¬ 
bunal ordering the detention,® or the jurisdiction of 
such body or tribunal,^® or the jurisdiction of the 
lower court as determined by whether or not there 
was any substantial evidence to sustain the conclu¬ 
sion leading to the detention of the petitioner, where 
the lower court did not consider that question or 
the merits of the case.ii 

As dependent on mode of review. The fact that 
the case is brought to the appellate court by a par¬ 
ticular mode does not enlarge the field of judicial 
inquiry beyond that which is permissible in the trial 
court,12 but it may have the effect of restricting the 
scope of inquiry. Thus, on certiorari, the scope of 
the inquiry is usually confined to jurisdictional ques¬ 
tions!® or at least to questions of lawi^ or errors 
on the face of the record;!® it does not extend to 
the merits of the case.!® Questions or findings of 
fact will not be reviewed, except, where the evi¬ 


dence is before the court, to determine the suffi¬ 
ciency of the evidence to support the findings.!® 
In at least one jurisdiction a case tried in an inter¬ 
mediate appellate court on appeal from an inferior 
court, wherein the fine imposed is less than a cer¬ 
tain amount, cannot be carried up to a higher ap¬ 
pellate court on any question relating to the evi¬ 
dence.!® 

A certiorari, or a nominal or attempted appeal 
which has only the effect of a certiorari, brings up 
for consideration and review only the record and 
where the evidence®! or rulings of the judge there¬ 
on,2® or the opinion of the lower court,®® is not a 
part of the record, it is not subject to review. 

Under statutory provisions in some states, the 
appellate court on certiorari may review the merits 
of a case®^ where there is no dispute as to the 
facts;®® and may also review the judgment on the 
exception of no cause or right of action.®® 


a U.S.—U. S. ex rel. Ngr Wing v. 

Brough, C.C.A.N.T., 15 F.2d 377. 
Judicial dharactex of proceeding 
On appeal from a discharge of 
writ of habeas corpus to review de¬ 
portation proceeding, where the low¬ 
er court had found against relator 
on the issue of citizenship, the cir¬ 
cuit court of appeals Is concerned 
only with determining whether the 
proceeding in the court below was 
of a Judicial character.—^U. S. v. Tod. 
aCJiuN.T., 290 F. 78. 

9. U.S.—U. S. ex rel. Tisi v. Tod, N. 
T.. 44 S.Ct 260. 264 U.S. 131, 68 
LkEd. 590—Schenck ex rel. Wong 
Tin V. Ward, C.G.A.Mass.. 102 F. 
2d 146—Whitty v. Weedin, C.C.A. 
Wash., 68 F.2d 127—U, S. ex rel. 
Soy Sing V. Chinese Inspector in 
Charge of Port of New York, C.C. 
A.N.Y.. 47 F.2d 181—U. S. ex rel. 
Ng Wing V. Brough, C.C.A.N.Y., 
15 P.2d 377. 

Pa.—Commonwealth ex rel. Spivak v. 
Heinz. 14 A.2d 875, 141 Pa.Super. 
158. 

Tex.—^Ex parte Allen, 19 S.W.2d 58, 
118 Tex.Cr. 73. 

WlietliAr evidence disregarded 
On appeal from order dismissing 
writ of habeas corpus to review Chi¬ 
nese person’s exclusion because of 
failure to prove his citizenship as son 
of relator, who was citizen, ques¬ 
tion is whether proof was so indis¬ 
putable that denial of such paternity 
could only have proceeded from en¬ 
tire disregard of evidence and arbi¬ 
trary disposition not to hear case on 
merits.—^U. S. ex rel. Mark Guey Him 
V. Reimer, C.C.A.N.Y., 115 F.2d 241. 
la U.S.—U. S. V. Moore, C.CJLN.Y:, 
294 F. 862, affirming, D.C., 287 F. 
879, certiorari denied U. S. ex rel. 
Paleais v. Moore, 44 S.Ct 331, 264 
tJ.S. 581, 68 Ii.Sd. 860. 


11. U.S.—Fong Tan Jew ex rel. Chin i 
Hong Pun v. Tillinghast, C.C.A. 
Mass., 24 F.2d 632. 

19. Wis.—Wright v. Wright, 43 N. 
W. 145, 74 Wis. 439. 

la Mo.—State ex rel. Shartel v. 
Skinker, 25 S.W.2d 472, 824 Mo. 
955—State ex rel. Chase v. Calvird, 
24 S.W.2d 111, 324 Mo. 429—State 
ex rel Gentry v. Westhues, 286 S. 
W. 396, 315 Mo. 672. 

29 C.J. p 193 note 36. 

TTnauthozizad appeal 

Since there is no provision for an 
appeal from an order In habeas cor¬ 
pus proceedings, except where the 
custody of a child is involved, an 
appeal in other cases is in the nature 
of certiorari, and the court will not 
review the merits of the case or in¬ 
quire whether the Judgment of the 
court below was correct under the 
evidence, but will inquire only Into 
the Jurisdiction and regularity of 
the proceeding.—Commonwealth ex 
rel. Mattox v. Superintendent of 
County Prison, Philadelphia, Pa.Su¬ 
per., 31 A.2d 676—^Ferree v. Douglas, 
21 A.2d 472, 146 Pa.Super. 447. 

Mich.—^Partch v. Baird, 199 N. 
W. 692, 227 Mich. 660, affirmed 203 
N.W. 405, 230 Mich. 615. 

N.C.—In re Hayes, 156 S.E3. 791, 200 
N.C. 133, 78 A.L.R. 1179. 

29 C.J. p 193 note 37. 

Umlted to sole ground of decision 
below 

On certiorari to review Judgment 
of court of appeals reversing a Judg¬ 
ment denying a writ of habeas cor¬ 
pus and granting the writ solely on 
ground of unconstitutionality of or¬ 
dinance under which the petitioner 
was confined, constitutionality of or¬ 
dinance was held only question to be 
determined by supreme court.—^Bar¬ 
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ton V. City of Bessemer, 178 So. 626, 
234 AUu 20, reversing 173 So. 621, 27 
Ala.App. 413. 

16. Mo.—State ex rel. Shartel v. 
Skinker, 25 S.W.2d 472, 324 Mo. 
965. 

16. Mo.—State ex reL Gentry v. 
Westhues, 286 S.W. 396, 315 Mo. 
672. 

17. Mich.—^Partch v. Baird, 199 N.W. 
692, 227 Mich. 660. affirmed 208 
N.W. 405. 230 Mich. 615. 

Mo.—State ex rel. Shartel v. Skinker, 
25 S.W.2d 472. 824 Mo. 966. 

29 C.J. p 194 note 54. 

1ft Mich.—^Ex parte Mollsak, 288 
N.W. 829, 291 Mich. 46 —Ex parte 
Leu, 216 N.W. 384, 240 Mich. 240. 
19. Tex.—Ex parte Tally, 86 S.W.2d 
767, 129 Tex.Cr. 232. followed in 
Ex parte Metzger, 86 S.W.2d 767, 
and Ex pcurte Austin. 86 S.W.2d 768. 

90. Pa.—Commonwealth v. Philadel¬ 
phia County Prison, 69 A. 916. 220 
Pa. 401, 21 L.R.A.,N.S., 989. 

29 aJ. p 193 note 88. 

91. Mo.—State ex rel. Gaines v. 

Westhues, 2 S.W.2d 612, 318 Mo. 
928. 

29 C.J. p 193 note 89. 

99. Pa.—Commonwealth v. Hare, 86 
Pa.Super. 125. 

9ft Pa.—Commonwealth v. McDou- 
gall. 52 A. 254, 203 Pa. 291—Com¬ 
monwealth V. Maurer, 42 Pa.Super. 
170. 

94. Tenn.—Jones v. State. 201 S.W. 

760, 139 Tenn. 547. 

25. La.—State ex rel. Chicola v. 

General Manager of Louisiana 
State Penitentiary, 177 So. 804, 188 
La. 694. 

2ft La.—State ex rel, Chicola v. 

General Manager of Louisiana 
State Penitentiary, Bupra« 
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On appeal’from decision on pleadings. Where 
an application for a writ of habeas corpus is denied 
solely on the basis of the pleadings, the appellate 
court will dispose of the appeal on a consideration 
of such pleadings.27 Thus, where the petition is 
denied on its face, the appellate court is concerned 
only with the sufficiency of the petition,28 and will 
consider whether the allegations thereof, if true, 
would justify or require the prisoner's discharge 29 
So too, where the writ is denied after an order to 
show cause was issued, and a return to the petition 
was made and traversed, the appellate court will 
consider only whether the petition and traverse, 
construed together, allege facts which, if true, would 
require the petitioner's discharge, even though such 
allegations are controverted in the retum.s® Where 
the lower court’s judgment or order is based solely 
on the petition, the allegations thereof must be taken 
as true on appeal but where there is a return 
or response to the petition, and the petitioner does 
not reply thereto or traverse it or otherwise con¬ 
trovert it, on appeal from a judgment on the plead¬ 


ings, the return or response must be taken as true,®* 
and in such case, it has been held, the return alone 
will be considered on appeal, no consideration being 
given to any allegations of the petition even though 
some of them may not be controverted by the re¬ 
turn.®® 

b. Presnmptioiis 

The appellate court will not presume error, but fn 
the absence of a showing to the contrary will presume 
the legality and regularity of the proceedings below. 

In accordance with general rules relating to pre¬ 
sumptions in an appellate court, a court reviewing 
an order or judgment in a habeas corpus proceed¬ 
ing will not presume error ;®^ error must be shown 
affirmatively and the burden of so showing it is 
on appellant.®® In the absence of a contrary show¬ 
ing, the appellate court will presume that the order 
or judgment is correct;®® that the lower court 
found all facts necessary to sustain its determina¬ 
tion,®*^ although not that all the fact findings on 
which the judgment was based are contained there- 


37. U.S.—^Downer v. Dunaway, CC 
A.Ga., 53 F.2d 686, conformed to, 
D.C.. 1 F.Supp. 1001. 

38: U.S.—Goodman v. Kunkle, C.C.A. 
Ind.. 72 F.2d 334, certiorari denied 
55 S.Ct 218. 293 U.S. 619, 79 L.Ed. 
707. 

39. U.S.—Cochran v. State of Kan¬ 
sas, 62 S.Ct. 1068, 316 U.S. 255, 
86 Li.Dd. 1463, reverslnsr Cochran 

V. Amrlne, 113 F.2d 1048, 163 Kan. 
777, certiorari srranted 62 S.Ct. 109, 
314 U.S. 588. 86 Ii.Ed. 474. 

Iowa.—^Bailey v. Hollowell, 229 N.W. 
189, 209 Iowa 729. 

SO, U.S.—^Lowom v. Johnston, C.C 
A.Cal.. 118 F.2d 704. certiorari de¬ 
nied 62 S.Ct 92, 314 U.S. 607, 86 
L..Ed. 488. 

31. Ariz.—^Beaty v. Shute, 96 P.2d 
568, 54 Arlz. 339. 

D.C.—Clawans v. Rives, 104 F.2d 240, 
70 APP.D.C. 107, 122 A.L.R. 1436— 
MacCracken v. Jumey, 72 F.2d 660, 
63 App.D.C. 342, certiorari s^rant- 
ed Jumey v. MacCracken, 56 S.Ct. 
113, 293 U.S. 543, 79 L.Ed. 648. 
reversed on other grrounds 55 S.Ct 
376, 294 U.S. 126, 79 L.Ed. 802— 
Prioleau v. Superintendent of 
Washington Asylum and Jail, 2 F. 
2d 317, 56 APP.D.C. 99. 
acattexs not allegred cannot be as¬ 
sumed as facts.—Jarman v. U. S., 
C.C.A.Va., 92 F.2d 309. 

32. Ark.—Tucker v. Turner, 113 S. 

W. 2d 508, 195 Ark. 632. 

Judgment not on pleading's 

Sheriff’s return to habeas corpus 
cannot be admitted as true on cer¬ 
tiorari to quash Judgment, although 
petitioner did not traverse it. where 


there was no motion for judgment on 
the pleadings, and there was trial 
and Judgment.—State ex reL Shartel 
V. Sklnker. 26 S.W.2d 472, 324 Mo. 
966. 

33. Ala.—^Ex parte Hunter, 89 Ala. 
660—Morris v. State. 167 So. 740, 
27 Ala.App. 166. 

34. U.S.—^Morgan v. Aderhold, C.C. 
A.Ga., 73 F.2d 171—McCandless v. 
U. S. ex rel. Donati, aCJLN.J., 56 
F.2d 161, reversing, D.C., U. S. ex 
rel. Donati v. McQandless, 43 F.2d 
1008—Ex parte Craig, C.C.A.N.T., 
282 F. 138, reversing 274 F. 177, 
certiorari denied Craig v. McCar¬ 
thy, 42 S.Ct. 272. 258 U.S. 604, 617. 
66 Ii.Bd. 793, certiorari granted 
Craig V. Hecht, 48 S.Ct. 90, 260 U. 
S. 714, 67 LuEd. 477, and affirmed 
44 S.Ct 103, 263 U.S. 255, 68 L.Ed. 
293. 

Tex.—^Bx parte Day, 78 S.W.2d 630, 
127 Tex.Cr. 661. 

29 C.J. p 195 note 78. 

Timeliness of filing of petition 
Failure of district attorney to no¬ 
tice that petition for habeas corpus 
was prematurely filed will be con¬ 
strued as concession that suit was 
not premature, on assumption that 
there was allowance for good be¬ 
havior.—Biddle V, Hall. aaA.Kan., 16 
F.2d 840. 

35. Pa.—Commonwealth ex reL 
Brown v. Lane, 90 Pa.Super. 350 
—Commonwealth v. Butler, 84 Pa. 
Super. 291. 

Tex.—^Ex parte Harris, 39 S.W.2d 883, 
118 Tex.Cr. 164. 

36. Ind.—^Bradbum v. Bradbum, 197 
N.E. 905, 209 Ind. 61. 
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Miss.—^Lee v. Hudson, 144 So. 240, 
165 Miss. 766. 

Mo.—State ex rel. Shartel v. Sklnker, 
25 S.W.2d 472, 477, 324 Mo. 966, 
citing Corpus Juris. 

Tex.—Conley v. St Jacques, Clv.App., 
110 S.W.2d 1238, error dismissed— 
Ex parte Brown, 120 S.W.2d 261, 
136 Tex.Cr. 295—^Bx parte Weir, 98 
S.W.2d 160, 130 Tex.Cr. 204—Ex 
parte De Grazier. 59 S.W.2d 139, 
123 Tex.Cr. 484—^Ex parte Adams, 
Cr., 13 S.W.2d 842—^Bx parte Cloppw 
2 S.W.2d 445, 109 Tex.Cr. 17. 

29 C.J. p 195 note 79. 

*'His [trial Judge’s} Judgment 
should be construed fairly to see if 
it cannot be harmonized with the 
law.”—^Tunnell v. Reeves, Tex.Com. 
App., 35 S.W.2d 707, 710, reversing 
Reeves v. Tunnell, Civ.App., 21 S.W. 
2d 365. 

37. Gra.—^Bailey v. Holmes, 136 S.E. 
60, 163 Ga. 272. 

Mo.—State ex rel. Shartel v. Sklnker, 
25 S.W.2d 472, 477, 824 Mo. 395, 
citing Corpus Juris. 

Or.—^La Jesse v. Hurlburt, 260 P. 233^ 
122 Or. 680. 

Tex.—^Ex parte Harris, 89 S.W.2d 888, 
118 Tex.Cr. 154. 

29 C.J. p 195 note SO. 

Snillciexioy of tndlctmeut 

Court will presume that court 
found in habeas corpus proceeding 
that indictment charged petitioner 
with commission of crime under laws 
of demanding state, where record In 
certiorari proceeding was silent on 
question.—State ex rel. Gaines v. 
Westhues. 2 S.W.2d 612, 818 Mo. 928. 
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in;®8 that the finding^ are correct;®® that the evi- , 
dence sustains the findings,^® order, or judgment ' 
that the rulings of the lower court are correct;^® 
that the relator was before the court at the hear¬ 
ing;^® that the trial court did not abuse its discre¬ 
tion,^^ and considered all the competent evidence,^® 
and only such evidence;^® that the hearing in the 
court below was confined to the evidence contained 
in a transcript certified to be a true and complete 
copy of the proceedings that the court below con¬ 
fined itself to the issues properly before it;^® and 


CORPUS 

that the relator is in the custody of an^ officer in 
obedience to an order of remand appearing in the 
record.-*® Other presumptions that the appellate 
court will in proper cases indulge are referred to 
in the note.®® 

Presumptions in favor of the legality of the de¬ 
tention or imprisonment and of the validity of the 
proceedings under which it is had will be indulged 
on appeal from an order refusing to discharge the 
relator where the contrary is not shown and the 
proceedings are not invalid on their face.®i 


38. Mo.—state ex rel. Shartel v. 
Skinker, 25 S.W.2d 472. 824 Mo. 
955. 

39. U.S.—^McDonald v. Hudspetb. C 
C.A.Kaii.. 108 F.2d 943. 

Ala.—Pruitt V. State. 186 So. 310, 

24 Ala.App. 340. certiorari denied 
187 So. 914, 223 Ala. 703—Smith v. 
State. 129 So. 681. 24 AlajVpp. 15. 

Mo.—State ex rel. Shartel v. Skinker, 

25 S.W.2d 472, 477, 324 Mo. 395, cit- 
in£r Corpus Juris. 

Tex.—^Ex parte Harris, 39 S.W.2d 883. 

118 Tex.Cr. 154. 

29 C.J. p 195 note 81. 

40. U.S.—^Burgess v. E:ing. C.C.A. 
Mo.. 130 P.2d 761. 

Mo.—State ex rel. Gaines v. West- 
hues, 2 S.W.2d 612, 318 Mo. 928. 
29 C.J. p 195 note 82. 

&u2e ixuipplicahle 

The rule that reviewing: court must 
presume, in absence of bill of ex¬ 
ceptions, that trial court's findings 
were supported by evidence, was in¬ 
applicable to proceeding to correct 
allegedly erroneous record of sen¬ 
tences wherein judge relied on his 
own recollection of what sentences 
he had pronounced, where there was 
no homing in legal sense, no witness 
^cept presiding Judge, and no in¬ 
troduction of evidence in usual man¬ 
ner.—^Downey v. U. S.. 91 P.2d 223, 
67 APP.D.C. 192. 

41. Ala.—Grissett v. City of Bir¬ 
mingham, 176 So. 317, 27 Ala.App. 
555. 

Conn.—Qissing v. Turkington, 157 A. 

226, 113 Conn. 737, 81 A-UR. 146. 
Q-a.—^Moore v. tiawrence. 15 S.E.2d 
519, 192 Ga. 441. 

Tex.—^Ex parte Wagnon, 125 S.W.3d 
672, 136 Tex.Cr. 364—^Ex parte 

Combs, 106 S.W.2d 1096, 132 Tex. 
Or. 500—^Elx parte Horn, Cr., 97 S. 
W.2d 698— :ESx parte Taylor, 94 S. 
W.2d 480. 130 Tex.Cr. 849—ESx 

parte Wair, 93 S.W.2d 160, 130 Tex. 
Cr. 204—^Ex parte Lassiter, 18 S. 
W.2d 637, 113 Tex.Cr. 18—Ex parte 
Adams, Cr., 13 S.W.2d 842. 

29 C.J. p 195 note 83. 

4B, Mo.—State ex rel. Shartel v. 
Skinker, 25 S.W.2d 472, 477, 324 
Mo. 895, citing Ckizpos JUxiMi 
29 CLJa p 195 note 84, 


43. Ga.—Simmons v. Georgia Iron & 
Coal Co., 43 S.R 780. 117 Ga. 306, 
61 L.R.A 739. 

44. Cal.—Ex parte Jacobs, 176 P. 
698, 38 CaLApp. 474. 

Ind.—Johnson v. Smith, 176 N.B. 
705, 203 Ind. 214. 

Mo.—State ex rel. Shartel v. Skinker, 
25 S.W.2d 472, 477, 324 Mo. 956. 
citing Corpus Juris. 

OonOluslveuesB of recital 

Recitation of judgment that ha¬ 
beas corpus proceeding was heard 
on oral testimony was conclusive of 
such matter and could not be im¬ 
peached in reviewing court.—State 
ex rel. Sullivan v. Cocke, 68 S.W.2d 
933, 167 Tenn. 253. 

48. U.S.—Trawczynskl V. U. S., CC. 
A.W1S., 89 P.2d 922. 

46L Ga.—^Bailey v. Holmes, 136 S.E. 
60, 163 Ga. 272. 

Ill.—^People ex reL Buxton v. Jere¬ 
miah, 4 N.R2d 373. 364 Ill. 274— 
People V. Meyering, 181 N.R 620, 
349 HI. 198. 

Tex.—^Burckhalter v. Conyer, Com. 
App., 9 S.W.2d 1029, setting aside 
7 S.W.2d 73, dismissing 285 S.W. 
606, reversing, Clv.App., Conyer v. 
Burckhalter, 275 S.W. 606—Conley 
V. St. Jacques, Civ.App., 110 S.W. 
2d 1238, error dismissed—Joseph v. 
Puryear, Clv.App., 273 S.W. 974— 
Ex parte Brady, 132 S.W.2d 692, 
137 Tex.Cr. 609. 

47. Ala.—State v. Rogers, 9 So.2d 
758, 30 Ala.App. 515, certiorari de¬ 
nied 9 So.2d 761, 243 Ala. 272. 

48. Fla.—Hand v. Smith, 170 So. 123, 
125 Fla. 374. 

49. Tex.—^Ex parte Kramer, 19 Tex. 
App. 123. 

29 G.J. P 195 note 87. 

50. Cteound of de^sioa bSlow 

In the absence of a brief by the 
state or accused on the latter's ap¬ 
peal from a Judgment declining to 
order his release on an appeal bond 
approved by the sheriff and Judge on 
the ground of the invalidity and 
nonenforceability thereof, it must be 
assumed that the sureties are satis¬ 
factory, but that the form of the 
bond 1 b regarded as inauificlent.—Rx 
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parte Cochrain, 243 S.W. 466, 92 Tex. 
Cr. 297. 

Oontinned effaotiveiLeBB of provlsloiur 
for custody 

On reviewing Judgment in habeas 
corpus between parents awarding 
custody of child, appellate court pre¬ 
sumes that separation contract pro¬ 
viding for custody before divorce re¬ 
mains binding or that such provi¬ 
sions were ratified by the decree of 
divorce.—^People ex reL Hargrove v. 
Sllve, 250 IlLApp. 601. 

Operation of adoptloiL decree 

On appeal from superior court or¬ 
der affirming order awarding custody 
of female Infant to its natural moth¬ 
er as against adopting parents where 
orphans' court decree of adoption was 
unquestioned, supreme court was re¬ 
quired to assume that such decree 
was binding.—Commonwealth ex rel. 
Piper V. Edberg, 31 A.2d 84, 346 Pa. 
512, reversing 28 A.2d 460, 160 Pa. 
Super. 378. 

Good mother’s devotton 
Supreme court will assume that 
ho good mother will readily and wlll- 
Ingly give up her baby permanently. 
—Watson V. Watson, 182 S.R 89, 184 
S.C. 147. 

51. U.S.—^McKee v. Johnston, C.C.A. 
Cal., 109 F.2d 273, certiorari denied 
60 S.Ct. 592, 309 U.S. 664, 84 L.Ed. 
1011—^Evanoff v. Bonham, C.C.A. 
Or., 60 F.2d 766. 

Idaho.—^Ex parte Blades, 86 P.2d 737, 
59 Idaho 682. 

Ky.—^Hageman v. Kirkpatrick, 148 S- 
W.2d 606, 283 Ky. 798. 

N.M.—State ex reL Sofeico v. Heffer- 
nan, 67 P.2d 240, 41 N.M. 219. 

N.T.—^People ex rel. Frankel v. Bro- 
phy, 7 N.T.S.2d 33, 266 App.Dlv. 
822, appeal dismissed 18 N.R2d 
323, 279 N.T. 706, and 21 N.R2d 
204, 280 N.T. 701. 

S.D.—State v. Jameson, 216 N.W. 697, 
51 S.D. 540, modified on other 
grounds 219 N.W. 118, 52 S.D. 624. 
Tex.—Ex parte Cruz, 87 S.W.2d 738, 
129 Tex.Cr. 344—^Bx parte De Gra¬ 
zier, 59 S.W.2d 189, 123 Tex.Cr. 
484—^Ex parte Haynes, 267 S.W. 
490, 98 Tex.Cr. 609. 

29 C.J. p 195 note 88. 
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Jurisdictional facts. It has been held that the 
appellate court will not presume the existence of 
jurisdictional facts not shown by the record.^^ So, 
on appeal from an order denying a writ to an ap¬ 
plicant held under extradition proceedings, if the 
governor’s warrant fails to recite that accused is 
charged in the demanding state by indictment or 
information the appellate court will not assume that 
such is the case in the absence of proof thereof.53 

c. Discretion of Lower Court 

A decision which rests In the discretion of the lower 
court or Judge will not be disturbed by the appellate 
court unless there Is a manifest abuse of discretion. 

Where a decision rests in the discretion of the 
lower court or judge, it will not be interfered with 
by the" appellate court unless there is a manifest 

Sentenoe 

'<!) Where accused, convicted and 
sentenced on seven counts of indict¬ 
ment, contended that he was entitled 
to be released from further custody 
after serving: sentence imposed on 
Arst count because only one offense 
was charged, and where evidence 
was not before the court, the court 
assumed that proof was sufficient to 
support all lawful offenses charged in 
the various counts of the indictment, 
and determined the Issues solely on 
the face of the indictment.—Schultz 
V. Hudspeth, C.'CA.Kan.. 128 P.2d 
729, certiorari denied 63 S.Ct. 198, 81? 
tJ.S.-682. 87' Ufid. — 

(2) Where accused pleaded gfuilty 
to separate counts charging separate 
offenses under separate statutes, ap¬ 
pellate court could not presume that 
no sentence was imposed on one 
count.—^Martinez v. Nagle, C.C.A.Cal., 

63 F.2d 195. 

‘Whether court la sessioa 

(1) The fact that there was no 
regularly designated term of county 
court on day on which defendant was j 
resentenced by court was insufficient 
to overcome presumption of regular¬ 
ity of doings of court and that Juris¬ 
diction of court was properly ac¬ 
quired and that its proceedings were 
valid, since, in absence of evidence 
to the contrary, reviewing court 
would presume that county court had 
been regularly adjourned to the date 
when the sentence was imposed.— 

People ex reL Hammerer v. Brophy, 

7 N.T.S.2d 84, 266 App.Dlv. 821, af¬ 
firmed 20 N.E.2d 1006, 280 N.Y. 618. 

(2) Where record on appeal in ha¬ 
beas corpus proceeding shows that 
district court, at county seat of 
county wherein information was filed, 
was in recess until late hour on day 
during which Judgment on defend¬ 
ant's plea of guilty was signed by 
district Judge at county seat of an¬ 
other county In dijatrlct, it will be 


abuse of discretion.54 The rule is frequently ap¬ 
plied in habeas corpus proceedings involving the 
custody of a child,55 in which, as appears supra § 
41, the trial judge is invested with a broad discre¬ 
tion. In accordance with this rule it has been held 
that, where the evidence did not demand the judg¬ 
ment rendered in a habeas corpus case before the 
ordinary, the discretion of the judge of the lower 
court in sustaining certiorari and granting a first 
new trial will not be disturbed.53 However, the 
rule does not prevent the review of an order which 
is wholly unauthorized by law.®^ Where it is ap¬ 
parent that in the exercise of his discretion the trial 
judge was influenced by a misconception of the law 
or of his power in the premises, the judgment will 
be reversed and a new trial ordered, in order that 
the discretion may be exercised in accordance with 

N.C.--State v. Pelley, 20 S.B.2d 860, 
221 N.C. 487. 

29 C.J. p 194 note 47. 

As to zetiuiL of wzlt 

Judge issuing writ of habeas cor¬ 
pus may make it returnable before 
himself at such place and time as in 
his sound discretion would seem to 
serve ends of Justice and convenience 
of all parties and court, and exei^ 
cise of such discretion will not be re¬ 
viewed, In absence of showing of 
abuse or failure to afford full oppor¬ 
tunity to be heard.—^McBachem ’v. 
McEachem, 186 S.m 684, 210 N.a 
98. 

55. D.C.—Sard© v. Yillaplano, 81 F. 

2d 255, 65 App.D.a 121. 

Ga—Jordan v. Jordan, 25 S.K2d 500 
—^Attaway v. Attaway, 22 S.R2d 
50-—McDowell v. Gould, 144 S.E. 
206, 166 Ga 670—^Abernathy v. 
Abernathy, 140 S.E. 382, 165 Ga 
208—Awtrey v. Awtrey, 137 S.R 
760, 164 Ga 69—^Bailey v. Holmes, 
136 S.B. 60, 163 Ga 272—Aired v. 
Aired, 132 S.B. 208, 161 Ga 887-^ 
Atkinson v. Atkinson, 128 S.R 765, 
160 Ga 480. 

Ind.—Combs v. Gilley, 36 N.R2d 776. 
219 Ind. 189—^Duckworth v. Duck¬ 
worth, 179 N.E. 773, 208 Ind. 276 
—^Addington v. Better, 184 N.EL 
888, 192 Ind. 268. 

Mont.—^Ex parte Thompson, 251 P. 
163, 77 Mont. 466. 

N.M.—Albright v. Albright, 116 P-2d 
59. 45 N.M. 302. 

Tex.—C 5nley v. St. Jacques, CIvAlPP., 
110 S.W.2d 1238, error dismissed. 
W.Va—Connor v. Harris, ISO SJBS. 

281, 100 W.Va 818. 

29 G.J. p 194 note 48. 

56. Ga—Coursey v. Oouraey, 186 S. 
B. 718, 163 Ga 206—Cloud v. High¬ 
tower, 111 S.E. 384, 152 Ga 761. 

67- Conn.—Macready v. Wilcox, tZ 
Conn, 821. 


presumed, in absence of contrary 
showing, that Judgment was signed 
during such recess and not while 
court was in session.—^Burry v. 
Haynes, Iowa, 7 N.W.2d 914. • 

PresumptioiL not overcome 

Statement, in special agent's affi¬ 
davit, that agent was cognizant of 
fact that accused had previously de¬ 
feated prosecutions through success¬ 
ful pleas of insanity and for that 
reason agent took particular pains 
to explain to accused his right to 
be represented by counsel when he 
pleaded guilty, was insufficient to 
overcome presumptions that accused 
was sane when he pleaded guilty, and 
that trial court's finding on such mat¬ 
ter was correct.—^McDonald v. Hud¬ 
speth, C.CA.Ean., 108 F.2d 943. 
SPresumptlon in favor of petltloiier 
Where petitioners had been en¬ 
joined from engaging in the prac¬ 
tice of optometry, and had been 
found In contempt of court for vio¬ 
lating the order, the court would not, 
in the absence of such a showing In 
the record, presume in favor of the 
petitioners that their acts committed 
subsequent to the injunction were 
different from those Intended to be 
prohibited.—State ex rel. Buckner v. 
Culbreath, 3 So.2d 380, 147 Fla. 560. 

68. Tex.—^Ex parte Kennedy, 72 S.W. 
2d 915, 126 Tex.Gr. 653. 
gtidgmexLt in the court below will 
not be presumed if it is not shown 
by the record.—^Lemmenes v. Dumell, 
34 P.2d 710, 84 Utah 104. 

53. Ala.—Watson v. State, App., 2 
So.2d 470. 

54, U.S.—Holiday v. Johnston, CaX, 
61 S.Ct 1016, SIS U.S. 842, 650, 
85 LuEd. 1392. 

Ala.—Adams v. State, 8 So.2d 219, SO 
Ala-App. 487. 

Ga.—SchelnfaJn v. Aldredge, 12 8.B. 
2d 868, 191 Qa. 479. 
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the legal rule;®* and it has been held that, where 
as a result of the exercise of its discretion by the 
lower court the merits of the applicant’s case have 
not been heard, the appellate court may and should 
pass on the merits.®® 

d. Questions of Fact; Review de Novo 

As a general rule, review of questions of fact will be 
limited to examination of the evidence to determine 
whether there Is evidence to support the Judgment or find¬ 
ings of the lower court; but where the review is de novo 
or on the merits the evidence will be reBvaluated, the 
findings of the lower court not being conclusive. 

Except in some jurisdictions,®® and except on 
certiorari, see supra subdivision a of this section, 
findings of fact in a habeas corpus proceeding may 
be reviewed but the review is generally confined 
within narrow limits. In some jurisdictions the 
findings of fact, if supported by any evidence, are 


generally deemed to be as binding and conclusive 
as the verdict of a jury in an action at law and 
will not be disturbed.®® In other jurisdictions the 
finding or judgment of the lower court on the facts 
is not conclusive on the appellate court,®® or as con¬ 
clusive as the verdict of a jury,®^ but is deemed to 
be more or less advisory,®® and all questions of 
fact arising on the record, including the evidence, 
are open to consideration.®® In any event, the 
trial court’s views on the facts are entitled to great 
weight.®"^ 

Unless the appellate court is authorized to review 
or try the case de novo or on the merits, it will 
ordinarily not weigh the evidence®® or the suffi¬ 
ciency of the probative facts determined.®® Thus 
it has been held that the findings of the trial court 
will not be disturbed when supported^® or amply 


SSL Ga.—Walker v. Jones, 57 S.E!. 
90a, 1 6a.App. 70. 

69l TJ.S.—Remaley v. Swope, C.C.A. 

Wash.. 100 F.2d 81. 

60L S.C.—^Ex parte Ganova, 65 S.E. 
625. 84 S.O. 473, petition dismissed 
67 S.R 476, 84 S.C. 473—^Ex parte 
Reed, 19 S.C. 604. 

61. K.C.—^Atkinson v. Downing, 95 
S.E. 487, 175 N.C. 244. 

OOi Iowa.—^Molesworth v. Baumel, 
201 N.W. 41. 198 Iowa 1293—Adams 

V. Stewart, 197 N.W. 464, 197 Iowa 
490—Moore v. Lentz, 194 N.W. 183 
—Armstrong v. Armstrong. 192 N. 

W. 146—^Knochemus v. King. 188 N. 
W. 957, 193 Iowa 1282. 

N.C.—^McEachern v. McEachem. 185 
S.E. 684, 210 N.C. 98—Ex parte 
Bailey. 166 S.E. 165, 208 N.C. 362, 
certiorari granted 63 S.Ct 525. 289 
TT.S. 714, 77 L.Ed. 1468, reversed on 
other grounds State of South Caro¬ 
lina V. BaUey. 53 S.Ct. 667, 289 U. 
S. 412. 77 L.Bd. 1292—Clegg v. 
Clegg. 118 S.E. 824, 186 N.C. 28. 
Tex.—^Ex parte Morris, 101 S.W.2d 
259, 131 Tex.Cr. 596, certiorari de¬ 
nied Morris v. Davis. 57 S.Ct. 980, 
301 U.S. 700. 81 L.Ed. 1355. 

29 C.J. p 194 note 56. 

Special mles on question of hail 

(1) In Texas a finding of the low¬ 
er court on the evidence that the re¬ 
lator .is entitled to ball is binding 
on the appellate court.—^Ex parte 
Latham. 164 S.W. 377, 73 Tex.Cr. 144. 

(2) But the question, whether, un¬ 
der the evidence, the amount of the 
bail fixed is reasonable or excessive 
may be passed on and determined 
by the reviewing court.—^Ex parte 
Latham, supra. 

(3> An order denying bail la not 
conclusive on appeal.—^Elx parte 
Readhlmer, 59 S.W.2d 1086. 123 Tex. 
Cr. 618—^Bx parte Hanks. 261 S.W. 
1027, 97 Tex.Cr. 387—^Ex parte Pur¬ 


vis, 258 S.W. 478, 96 TexCr. 490— 
Ex parte Wade, 222 S.W. 979, 87 Tex 
Cr. 600. 

63. U.S.—Carruthers v. Reed, C.C.A. 
Ark., 102 F.2d 933, certiorari de¬ 
nied 59 S.Gt 1047, 307 U.S. 643. 83 
L.Ed. 1628. 

29 C.J. p 194 note 57. 

64b Wash.—Garflnkle v. Sullivan, 80 
P. 188, 37 Wash. 650. 

65. Wash.—Garflnkle v. Sullivan, 
supra. 

66. U.S.—Carruthers v. Reed, C.C.A. 
Ark., 102 F.2d 933. certiorari denied 
69 S.Ct. 1047, 307 U.S. 643, 83 L. 
Ed. 1523. 

29 C.J. p 194 note 60. 

67. U.S.—Chin Lund v. U. S., C-GA- 
Ohio, 9 F.2d 283. 

Ala.—State v. Lee, 94 So. 839, 19 Ala. 
App. 71. 

Ark.—^Massey v. Flinn, 128 S.W.2d 
1008, 198 Ark. 279. 

Iow€U—^Lancey v. Shelley, 2 N.W. 2d 
781. 

La.—State ex rel. Mims v. Parker. 7 
So.2d 706, 200 La. 191—State ex 
reL Landry v. Robin, 192 So. 349, 
193 La. 789. 

Or.—Barnes v. Lee, 276 P. 661, 128 
Or. 655. 

Pa.—Commonwealth ex reL Goessler 
V. Bernstein. 26 A.2d 213, 149 Pa. 
Super. 29. 

Tex.—^Bx parte Readhlmer, 59 S.W.2d 
1086, 123 TexCr. 518—^Ex parte 
Hanks, 261 S.W, 1037, 97 TexCr. 
387. 

Beason for mis 

In habeas corpus proceeding for 
the custody of a minor child, weight 
must be given to the fact that the 
parties are likely to he known to 
the lower court and that it has had 
better opportunity to i)asB on their 
ability and character than reviewing 
> court has.—Commonwealth ex reL 
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Enouse v. Knouse, 22 A.2d 618, 146 
Pa.Super. 396. 

68. U.S.—Chin Ching v. Nagle, C.C. 
A.Cal., 51 F.2d 64—Jew Hong Sing 
V. Tlllinghast, C.C.A.Ma8S., 85 F.2d 
559, affirming, D.C.. Flynn ex reL 
Jew Hong Sing v. Tlllinghast, 82 
F.2d 613—Chin Gim Wing v. John¬ 
son. C.C.A.Mass., 13 F.2d 124—U. 
S. V. Curran. C.C.A.N.J.. 4 F.2d 356 
—U. S. V. Tod, aC.A.N.T., 296 P. 
846. 

Mich—Ex parte Molisak. 288 N.W. 
829. 291 Mich. 46. 

Pa.—Commonwealth ex rel. Mattox 
V. Superintendent of County Pris¬ 
on. Philadelphia, 81 A.2d 676, 152 
Pa. Super. 167. 

Wyo.—Tytler v. Tytler, 89 P. 1, 15 
Wyo. 819, 123 Am.S,R. 1067. 

Bffeot of stlpulatloiL 

Appellate court, in habeas corpus 
by alien held under deportation war¬ 
rant, will consider proof before In¬ 
spector and additional evidence re¬ 
ceived under stipulation that lower 
court consider case on its merits.— 
Meier v. Lebaris, C.C.A.Utah, 23 F. 
2d 187. 

69. U.S.—Chin Ching v. Nagle, C.C. 
A.Cal., 61 F.2d 64. 

70. U.S.—Collins v. Loisel, La., 42 S. 
Ct 469, 259 U.S. 809. 66 L.Ed. 966 
—^Damon ex rel. Lew Goon Wong v. 
Johnson. C.C.A.Mass.. 13 F.2d 285, 
affirming. D.C.. 13 F.2d 284. 

Ga.—Jordan v. Jordan, 25 S.E.2d 500 
—Booth V. Pitts, 115 S.B. 112, 164 
Ga. 679. 

ni.—People ex rel. Guidottl v. Bell, 
25 N.E.2d 45. 872 HI. 672. 

Iowa.—^Molesworth v. Baumel, 201 
N.W. 41, 198 Iowa 1293—Adams v. 
Stewart, 197 N.W. 464, 197 Iowa 
490—^Moore v. Lentz, 194 N.W. 188 
—E^nochemus v. King, 188 N.W. 
967, 193 Iowa 1282. 

N.M.—Albright v. Albright, 116 P.2d 
69, 45 N.M. 302. 
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supported^! by the evidence, or by substantial evi¬ 
dence,*^2 Qj. when, under the test applied by the 
appellate court, it is not so erroneous or contrary to 
the evidence as to justify that court in setting it 
aside.73 It is variously stated that the finding or 
judgment of the lower court on the facts will not 
be disturbed unless clearly wrong,^^ or clearly con¬ 
trary to the evidence,*^® or so manifestly contrary 
to the evidence as to indicate passion or prejudiced® 
The rule is sometimes stated to be that the find¬ 
ing of the lower court on the facts will not be dis¬ 
turbed unless it is contrary to the great weight or 
preponderance of the evidence, 77 but it has been 
held that in cases involving the custody of an infant 
this rule does not apply, the court being under a 
duty to pass on the sufficiency of the evidence to 
support the decisiond® Ordinarily the appellate 


court will not disturb the findings or judgment of 
the trial court where there is a substantial conflict 
in the evidence,79 or where the case is a close one 
on the evidence,®® nor will it disturb the findings of 
the trial court on the weight of the evidenced^ The 
appellate court may determine whether the findings 
of fact warrant the conclusion of law adopted by 
the courtd2 The decision of the trial court in dis¬ 
charging the relator from custody will not be dis¬ 
turbed on questions of law only where there is any 
evidence to support its findings or any view of the 
facts that requires it to discharge the relator from 
custody or justified it in doing sod® 

It follows from these holdings that, except where 
the findings of the lower court are conclusive, the 
appellate court will, on any appeal in which a find¬ 
ing of fact is questioned, examine the evidence®^ to 


N.C.—In re Adams, 11 S.E.2d 168, 218 
N.C. 379. 

Pa.—Commonwealth ex rel. Mattox 
V. Superintendent of County Pris¬ 
on, Philadelphia, 31 A.2d 676, 152 
Pa.Super. 167. 

Tex.—Tunnell v. Reeves, Com.App., 
35 S.W.2d 707, reverslngr Reeves v. 
Tunnell, Clv..^p., 21 S.W.2d 365— 
Es parte Moore, 128 S.W.2d 27, 136 
Tex.Cr. 427. 

29 C.J. p 194 note 64. 

When unassaUed 

F8LCt findings on habeas corpus, be¬ 
ing unassalled as regards support by 
testimony, are binding on appellate 
court—^Davis v. Sears, Tex.Com.App., 
35 S.W.2d 99. reversing Sears v. Da¬ 
vis, Clv.App., 19 S.W.2d 159. 

71- U.S.—^Brown v. Johnston, C.C.A. 
Cal., 126 F.2d 727, certiorari de¬ 
nied 63 S.Ct 39. 817 U.S. 627, 87 

L.Bd. - 

72. U.S.—Beckett v. Hudspeth, CC. 
A.Ean., 181 F.2d 196—^Moses v. 
Hudspeth. C.C.A.Ean., 129 F.2d 279, 
certiorari denied Moses v. Hunt¬ 
er, 63 S.Ct 73. 317 U.S. 665, 87 L. 
Ed. —" —Macomber v. Hudspeth, 
C.C.A.EIan., 115 F.2d 114, certiorari 
denied 61 S.Ct 833, 313 U.S. 558, 
85 L..Ed. 1519—Blood v. Hudspeth, 
aCLAKan., 113 F.2d 470—Kelly v. 
Aderhold, aC.AKan., 112 F.2d 118 
—^Pers V. Hudspeth, C.C.AEIan., 
110 F.2d 812. 

Ind.—^Mesmer v. Egland, 151 N.E. 
826, 197 Ind. 700—^Luellen v. 

Younger, 143 N.E. 163, 194 Ind. 411. 

73. U.S.—^Lee Tuck Gan v. Johnson, 
C.C.AMass., 3 F.2d 804. 

29 C.J. p 194 note 65. 

Xf the prooeedings were of a Ju- 
dlolal natiirea the appellate court will 
not Interfere with a finding of fact 
by the lower court—U. S. v. Tod, C. 
C.AN.Y.. 290 F. 78. 

74. U.S.—^Kelly v. Johnston, CC.A. 
Cal., 128 F.2d 798—^Macomber v. 


Hudspeth, C.C.AKan., 115 F.2d 114, 
certiorari denied 61 S.Ct 833, 313 
U.S. 568, 85 L..Ed. 1519—Blood v. 
Hudspeth, C.C.AKan., 113 P.2d 470 
—^Kelly V. Aderhold, C.C.AKan., 
112 P.2d 118—Pers v. Hudspeth. C. 
C.AKan., 110 F.2d 812—Flynn ex 
rel. Wong Tung Fook v. Tilllng- 
hast C.C.AMass.. 45 F.2d 156, af¬ 
firming, D.C., In re Wong Tong 
Fook, 40 F.2d 741. 

Ala.—State v. Biggs, 95 So. 908, 19 
Ala.App. 160. 

Miss.—Dee v. Hudson, 144 So. 240, 
165 Miss, 766—Stokes v. Terrell, 
122 So. 470, 154 Miss. 230—Parker 
v. Tullos, 116 So. 531, 150 Miss. 
680. 

N.D.—Larson v. Dutton. 172 N.W. 
869, 43 N.D. 21. 

76. Okl.—Hamann v. Mlesner, 297 
P. 252, 148 Okl. 50. 

29 GJ. p 195 note 67. 

SvideiLce of mitigatixLg clrorimstano. 
es as affecting ball 
The mere fact that there is evi¬ 
dence of mitigating circumstances or 
raising the issue of self-defense does 
not require a reversal of an order 
denying bail, since the source of such 
evidence is an Important considera¬ 
tion.—^Ex parte Zinnanti, 75 S.W.2d 
452, 127 Tex.Cr. 279—^Blx parte Mur¬ 
ray. 51 S.W.2d 599, 121 Tex.Cr. 142. 

73. Iowa.—Shaw v, Nachtwey, 43 
Iowa 658. 

77. Ala.—^Findley v. Jones, 107 So. 
840, 214 Ala. 326—^Lewls v. Crowell, 
97 So. 691, 210 Ala, 199—State v. 
Stallings, 164 So. 119, 26 Ala.App. 
576—State v. Morris, 134 So. 456, 
24 AIaApp. 273—State v. Wright, 
125 So. 208, 23 Ala.App. 339— 
Glenn v. Glenn, 106 So. 226, 21 Ala. 
App. 148, certiorari granted 106 
So. 228, 214 Ala. 1, certiorari de¬ 
nied Ex parte Glenn, 106 So. 229, 
214 Ala. 6. 


Ark.—^Massey v. Fllnn, 128 S.W.2d 
1008, 198 Ark. 279. 

29 C.J. p 195 note 69. 

78L Colo.—McKercher v. Greene, 58 
P. 406, 13 Colo.App. 270. 

29 C.J. p 195 note 70. 

73. Ala.—^Payne v. Graham, 102 So. 
729, 20 Ala.App. 439—State v. 

Biggs, 95 So. 908, 19 Ala.App. 160. 
D.C.—Jackson v. Snyder, 293 F. 842, 
54 APP.D.C. 23. 

Ga.—Thomas v. Martin, 115 S.E. 71, 
154 Ga. 696. 

Ky.—Oakley v. Franks, 159 S.W.2d 
415, 289 Ky. 605. 

Mlsa—^Lee v. Hudson, 144 So. 240. 
165 Miss. 756. 

N.Y.—^People ex reL Hauptmann v, 
Hanley, 274 N.Y.S. 824, 242 App. 
Dlv. 257, affirming 274 N.Y.S. 813. 

153 Mlsc. 61. 

Tenn.—State v. Bacon, 50 S.W.2d 224, 
164 Tenn. 404. 

Tex.—^Duckworth v. Thompson, Civ. 
App., 22 S.W.2d 528, affirmed. Com. 
App., 37 S.W.2d 731—^Ex parte 
Moore. 126 S.W.2d 27. 186 Tex.Cr. 
427. 

Utah.—Cooke v. Cooke, 248 P. 83, 67 
Utah 371. 

29 CJ. p 195 note 71. 

The ooitrt will not reconcile con¬ 
flicting testimony.—U. S. v. Curran, 
C.C.A.N.J., 4 P.2d 356—U. S. v. Tod, 
C.aA.N.Y.. 296 F. 346. 

80i Ind.—Mahan v. Hendricks, 99 N. 
R 418, 181 Ind. 630. 

81 , Ga.—^Booth V. Pitts, 115 S.E. 112, 

154 Ga. 679. 

Ind.—^Addington v. Retter, 134 N.E. 
888, 192 Ind. 268. 

82. Iowa.—Shaw v. Nachtwey, 43 
Iowa 653. 

83. N.Y.—In re Depue. 77 N.E. 798, 
186 N.Y. 60, reversing 95 N.Y.S. 
1017, 108 App.Dlv. 58. 

84 , Tex.—^Ex parte Steinhauser, 109 
S.W.2d 485, 138 Tex.Cr. 166. 
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the extent necessary to determine whether it is suf¬ 
ficiently substantial to support the finding^,*5 or 
whether it required a contrary finding,s® or was 
such as to show that the finding in question could 
have resulted only from an entire disregard of the 
evidence and an arbitrary disposition not to hear 
the case on its merits.®*^ Of course, where the ev¬ 
idence is not before the appellate court, the find¬ 
ings of fact must be accepted as supported by the 
evidence.®® 

In considering the evidence, the appellate court 
must consider all the competent evidence transcribed 
in the record before it, without reference to which 
party introduced it,®® 

Credibility of witnesses. The lower court’s ac¬ 
ceptance of evidence from credible witnesses ap¬ 
pearing before it, although in conflict with other 
evidence; is binding on the appellate court®® and 
does not constitute reversible error.®! 

! Evidence before, und findings by, body or tri¬ 


bunal ordering detention. As a general rule, fact 
findings by the body or tribunal responsible for the 
detention, if based on evidence, will not be re- 
viewed®® except for the purpose of passing on their 
sufficiency to warrant the judgment or order of 
detention or commitment;®® and the appellate court 
will not reevaluate the evidence adduced before it,®^ 
but will examine such evidence only to determine 
whether it is sufficient to warrant the findings or 
conclusions of that body or tribunal®® or whether 
the action of the lower court in the habeas corpus 
proceeding, to the extent that it was based on such 
evidence, constituted an abuse of discretion.®® 

Review de novo or on the merits. While it has 
been pointed out that as a general rule the review 
is not a trial de novo,®*^ in a number of jurisdictions 
the appellate court, in reviewing an order or judg¬ 
ment in habeas corpus, at least in certain cases, is 
authorized to try or review the case de novo or 
on the merits.®® Where such a review de novo is 


Wasli.—Garflnkle v. Sullivan, SO P. 
188. 36 Wash. 650. 

Bvidence Improperly admitted or re¬ 
jected 

. On appeal in habeas corpus pro- 
ceedin^r, revlewinsr court can disre¬ 
gard. or consider evidence, regardless 
of rulings below.—^Ex parte Gordon. 
37 S.W.2d 1023, 118 Tex.Cr. 130—Ex 
parte Fleming. 261 S,W. 1037, 97 Tex. 
C?r. 304. 

85. U.S.—^Moses v. Hudspeth, CC.A. 
Kan., 129 F.2d 279. certiorari de¬ 
nied Moses V. Hunter, 63 S.Ct. 73. 
317 U.S. 666, 87 L.Ed. 

Ind.—Jones v. Damall, 2 N.E. 229, 
103 Ind. 569, 53 Api-R. 645—Ex 
parte Jones. 65 Ind. 176. 

Mich.—Ex parte Molisak, 288 N.W. 
329, 291 Mich. 46—Ex parte Leu. 
216 N.W. 384, 240 Mich. 240. 

—Commonwealth ex rel. Mattox 
. V. Superintendent of County Pris¬ 
on. Philadelphia. 31 A.2d 576, 152 
Pa.Super. 167., 

Utah.—Jones v, Moore, 213 P. 191. 
61 Utah 383. 

83. U.S.—^U. S. ex rel. Kassln v. 
Mulligan. N.Y.. 55 S.Ct. 781, 295 
U.S. 896. 79 L.Ed. 1501, affirming. 
aC.A.. 73 F.2d 374. certiorari 
granted 56 S.CL 361. 294 U.S. 699, 
79 L-Ed. 1236—U. S. ex reL 
Schmidt V. Bates, C.C.A.Tenn., 95 
F.2d 881. 

87. U.S.—^U. S. ex rel. Mark Guey 
Him V. Reimer, C.C.A.N.T., 116 F. 
2d 241. 

ESl Tenn.—State ex rel. Sullivan v. 

Cocke, 68 S.W.2d 933. 167 Tenn. 253. 
29 O.J. p 194 note 63. 

83. Ala.—^Mitchell v. State. App., 6 
So.2d 467. 

90. U.S.—0*Keith v. Johnston, C.C. A. ■ 


CaL, 129 P.2d 889, certiorari de¬ 
nied 63 S.Ct. 161, rehearing de¬ 
nied 63 S.Ct. 256, 317 U.S. 711, 87 
L.Ed. 566—^ew Hong Sing v. Til- 
linghast, C.C.A.Mass., 35 F.2d 559, 
affirming, D.C., Flynn ex rel. Jew 
Hong Sing v. Tillinghast, 32 F.2d 
513. 

91. U.S.—^Devine v. Sanford, C.C.A 
Ga., 107 F.2d 26. 

92. N.C.—In re Hayes. 156 S.E. 791, 
200 N.C. 133, 73 A.L.R. 1179. 

93. N.C.—^In re Adams. 11 S.E.2d 
163, 218 N.a 879. 

94. U.S.—Channan Singh v. Haif. C 
C.A.Cal., 103 F.2d 303. certloran 
granted 60 S-Ct 89. 308 U.S. 533, 
84 L.Ed, 449, affirmed 60 S.Ct 720, 
809 U.S. 634, 84 L.Ed. 991—Chin 
Gim Wing v. Johnson, C.C.A.Mas8., 
13 F.2d 124. 

Cat—Ex parte Wilkins. 226 P. 964. 
66 Cal.App. 754. 

95. U.S.—Chin Gim Wing v. John¬ 
son, C.C.A.Ma8a. 13 F.2d 124. 

Wis,—Chambers v. State, 291 N.W. 
772. 235 Wis. 7. 

96. Cal.—^Ex parte Wilkins, 226 P. 
964, 66 CaLApp. 754. 

97. U.S.—U. S..ex reL Soy Sing v. 
Chinese Inspector in Charge at 
Port of New York, C.aA.N.Y., 47 
F.2d 181. 

29 C.J. p 192 note 13. 

Calling of witnesses 
On petitioner’s appeal from a Judg¬ 
ment denying a writ of habeas cor¬ 
pus to relecbse petitioner from the 
penitentiary, petitioner’s motion to 
subpoena witnesses was denied since 
there are no issues of fact determin¬ 
able by testimony of witnesses in an 
appealed casa^—Pyle v. Amrina 112 
P.2d 354, 153 Kan. 568, certiorari de¬ 
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nied Pyle v. State of Kansas, 62 S. 
CL 109, 314 U.S. 608, 86 L.Ed. 489, 
rehearing denied 62 S.CL 134. 314 

U. S. 709. 86 L.Ed. 566, certiorari 
granted 62 S.CL 1045, 816 U.S. 654, 
86 L.Ed. 1734. 

9a Wash.—Spencer r. Kees, 91 P. 

963. 47 Wash. 276. 

29 C.J. p 192 note 14, 

Zn Indians 

(1) On appeal from a judgment in 
habeas corpus, the appellate court 
will ordinarily weigh the evidence 
and pass on it as a trial court.—• 
McAdams v. State, 147 N.E. 764, 196 
Ind. 184—29 C.J. p 194 note 61. 

(2) The rule, however, is not ap¬ 
plicable in cases involving the cus¬ 
tody of a child.—Combs v. Gilley, 36 
N.E.2d 776, 219 Ind. 139—Luellen v. 
Younger, 143 N.E. 163, 194 Ind. 411— 
Jones V. Damall, 2 N.E. 229, 103 
Ind. 569, 53 Axn.R. 545. 

3h ZbwSt while the rule that the 
findings of the lower court, if sup¬ 
ported by evidence, are conclusive 
on the appellate court was formerly 
applied in all cases, at present In 
cases involving the custody of an 
Infant the appeal is treated as one 
In equity, and the cause is reviewed 
de novo, the findings of the lower 
court not being conclusive.—^Lancey 

V. Shelley, 2 N.W.2d 781—^Allender v. 
Selders, 291 N.W. 176, 227 Iowa 1324 
—Ellison V. Platts. 286 N.W. 413, 226 
Iowa 1211—Adair v. Clure, 255 N.W. 
658, 218 Iowa 482—Jensen v. Soren¬ 
son, 233 N.W. 717, 211 Iowa 354. 

In IChmeBota the appeal from an 
order in habeas corpus proceedings 
is to be heard and Judgment rendered 
by the supreme court the same as 
though the writ had originally been 
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authorized the evidence will be weighed,®® and it 
is the right and duty of the court to go beyond a 
mere determination of the sufficiency thereof to sup¬ 
port the findings.^ Of course, even where a trial 
de novo is authorized, where no application is made 
to have evidence heard by the appellate court or by 
a referee appointed for that purpose the appeal will 
be disposed of on the record as certified by the clerk 
of the lower court,® 


e. Harmless Error 

The appellate court will disregard harmless errors not 
affecting the final result. 

The appellate court will disregard, and not re¬ 
verse on account of, technical or harmless errors 
not affecting the final result and not resulting in 
prejudice to the party complaining.® The rule has 
been applied to rulings as to evidence not prejudicial 
to the party complaining,^ as where the evidence 


Issued In that court.—State ex rel. 
VIk V. SIvertson, 260 N.W. 522, 194 
M-nn. 380—29 C.J. p 192 note 14 [a], 
p 193 note 25. 

Xu zarew 7oxk It has been held that 
the appellate division, on appeal in 
a habeas corpus proceeding to de¬ 
termine a child’s custody, has ample 
power to pass on the merits.—People 
ex reL McCanliss v. McCanliss, 176 
N.B. 129, 255 N.T. 456, 82 A.L..R. 1141, 
reversing 246 N.T.S. 119, 230 App. 
Dlv. 863. 

ZX Oklahoma 

(1) In determining an appeal In a 
habeas corpus proceeding Involving 
the custody of a minor child, the 
appellate court will review the evi¬ 
dence and make such order as the 
record discloses will be for the best 
interests of the child.—Ex parte For¬ 
tune, 63 P.2d 1100, 175 Okl. 514. 

(2) However, it has been held In 
a number of cases that the appellate 
court will not disturb the decision 
below where there is a substantial 
conflict in the evidence.—Chapman v. 
Walker, 289 P. 740, 144 Okl. 83—Ex 
parte Glascock, 280 P. 813, 188 OkL 
247. 

In Oregon 

(1) A proceeding In habeas cor¬ 
pus to determine the right to custody 
of Infants is equitable in its nature, 
and hence the review on appeal is de 
novo.—In re Henkle, 56 P.2d 343, 153 
Or. 337—Goln v. Chute, 260 P. 998, 
126 Or. 466, affirmed 270 F. 492, 126 
Or. 466—^Ex parte Turner, 167 P. 
1019. 169 F. 109, 86 Or. 590. 

(2) The statute relating to appeals 
from judgments in habeas corpus 
proceedings applies only where the 
writ is used for relief from Illegal 
imprisonment and has no application 
to an equitable proceeding by writ of 
habeas corpus to determine the right 
of custody of Infants In which cases 
the trial on appeal to the supreme 
court is de novo .—Bx parte Arm¬ 
strong, 128 P.2d 951—^In re Henkle, 
supra. 

zn Pennsylvania, In a case Involving 
the custody of a child, the court is 
required to consider the testimony 
and dispose of the case on its mer¬ 
its.—Commonwealth ex rel. Piper v. 
Edberg, 31 A.2d 84, 346 Pa. 612, re¬ 
versing 28 A.2d 460, 150 Pa.Super. 
378—Commonwealth ex reL Mattox 


V. Superintendent of County Prison, 
Philadelphia, 31 A.2d 576, 152 Pa. 
Super. 167—Commonwealth ex rel. 
Goessler v. Bernstein, 26 A.2d 213. 
149 Pa.Super. 29—In re Hlxon, 20 
A.2d 925, 145 Pa.Super. 38—Common¬ 
wealth V. Yarnell. 164 A. 831, 108 Pa. 
Super. 417, reversed on other grounds 
169 A. 370, 313 Pa. 244—Common¬ 
wealth ex rel. Manning v. Manning. 
89 Pa.Super. 301—Commonwealth v. 
Butler, 84 Pa. Super. 291—Common¬ 
wealth V. Faxstein, 84 Fa-Super. 243. 
99. Iowa.—^Lancey v. Shelley, 2 N. 

W.2d 781—Allender v. Selders, 291 
N.W. 176, 227 Iowa 1324—Ellison 
V. Platts, 286 N.W. 413, 226 Iowa 
1211—Adair v. Clure, 255 N.W. 658, 
218 Iowa 482—Jensen v. Sorenson, 

! 233 N.W. 717, 211 Iowa 354. 

Pa.—Commonwealth ex rel. Piper v. 
Edberg, 31 A.2d 84, 346 Pa. 512, re¬ 
versing 28 A.2d 460, 150 Pa.Super. 
878—Commonwealth ex rel. Mattox 
V. Superintendent of County Prison, 
Philadelphia, 31 A.2d 576, 152 Pa. 
Super. 167—Commonwealth ex rel. 
Goessler v. Bernstein, 26 A.2d 213. 
149 Pa.Super. 29—^In re Hixon, 20 
A.2d 926, 146 PsuSuper. 33—Com¬ 
monwealth V. Yarnell. 164 A 831, 
108 Pa.Sup6r. 417, reversed on oth¬ 
er grounds 169 A 370. 313 Pa. 244 
—Commonwealth v. Butler, 84 Pa. 
Super. 291—Commonwealth v. Fax¬ 
stein, 84 Pa.Super. 243. 

1. Iowa.—^Lancey v. Shelley, 2 N.E. 
2d 781—Ellison v. Platts, 286 N.W. 
413, 226 Iowa 1211. 

Pa.—Commonwealth ex rel. Gtoessler 
V. Bernstein, 26 A2d 213, 149 Pa. 
Super. 29—Commonwealth v, Yar^ 
nell, 164 A 831, 108 Pa.Super. 417, 
reversed on other grounds 169 A 
870. 313 Pa. 244. 

8. Minn.—State v. Merrill, 86 N.W. 
89, 83 Minn. 252. 

Stipulation calling attention to 
changes in conditions occurring since 
the trial in the court below will be 
considered by the appellate court in 
a case Involving the custody of a 
child, where the court is authorized 
to make such order as is for the beat 
interest of the child.—^Ex parte 
Sloan. 296 P. 398, 147 OkL 164. 

3. U.S.—^Howard v. Overholser, App. 
D.C., 130 P,2d 429—Moses v. Hud¬ 
speth, caAKan., 129 P.2d 279. cer¬ 
tiorari denied Moses v. Hunter, 63 
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S.Ct 78. 317 U.S. 885, 87 - 

—Christianson v. Zerbst, C.C.A 
Kan., 89 F.2d 40—U. S. ex rel. Ben¬ 
ton V. Hill, aCAPa., 72 F.2d 826 
—U. S. ex reL Meyer v. Day, C.GL 

AN.Y., 54 F.2d 386. 

Ga.—McDowell v. Gould. 144 aE. 
206, 166 Ga. 670. 

Miss.—Grace v. Dogan, 117 So. 696, 
151 Miss. 267, 61 AD-R. 709. 

S.D.—State v. Jameson, 216 N.W. 697, 
51 S.D. 540, modified on other 
grounds 219 N.W. 118, 52 S.D. 524. 
W.Va.—^Ex parte Farmer, 14 S.B.2d 
910, 123 W.Va. 304. 

29 C.J. p 195 note 89. 

The burden is on one complaining 
of court’s ruling to show that er¬ 
ror was committed which was detri¬ 
mental to party complaining thereof. 
—Ex parte Haynes, 267 S.W. 490, 98 
Tex.Cr. 609. 

One of several oonvlotloxis valid 
On appeal from order in habeas 
corpus proceeding, wherein prisoner 
contended that Judgments of convic¬ 
tion under which he was held in cus¬ 
tody were void, but reviewing court 
found that one of such judgments 
was valid and that prisoner was prop¬ 
erly remanded to sheriff's custody 
under capias pro fine issued thereon, 
reviewing court would not consider 
validity of other convictions.—^Ex 
parte Swindle, 111 S.W.2d 271, 133 
Tex.Cr. 416. 

Sefnsal to grant oontlnuaiioe on 
motion of attorney for prisoner filing 
habeas corpus petition disclosing no 
ground for issuance of such writ is 
not reversible error, although mo¬ 
tion was otherwise meritorious.— 
Wilcoxon V. Aldredge, 15 S.EL2d 873, 
192 Ga. 634. 

4^ U.S.—^Moses V. Hudspeth, C.C.A 
: Elan., 129 F.2d 279, certiorari de¬ 
nied Moses V. Hunter, 68 S.Ct. 78, 

317 U.S. 665, 87 L.EcL-McGln- 

ley V. Hudspeth, C.C.AKan., 120 F. 
2d 523—Kelly v. Johnston. C.CA- 
Cal., Ill F.2d 613, certiorari de¬ 
nied 61 S.Ct. 710, 312 U.S. 691, 85 
LuEd. 1127, rehearing denied 61 
S.Ct. 803, 812 U.S. 716, 86 USd. 
1146—^U. S. ex reL Kassin v. Mul¬ 
ligan, aC.AN.Y., 73 F.2d 274, cer¬ 
tiorari granted 55 S.Ct. 361, 294 U. 
S. 699, 79 L-Ed. 1236, affirmed 56 
S-Ct. 781, 296 U.S. 396. 79 L.Ed. 
1501—^U. S. ex reL Yokinen v. Com- 
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was merely cumulative^ or tended to prove a fact 
that was admitted® or immaterial,'^ or where a dif¬ 
ferent ruling would not have changed the result;® 
to technical preliminary procedural errorsto rul¬ 
ings with respect to the pleadings^® or parties 
and to irregfularities in the order appealed from.^® 
Errors favorable to the plaintiff in error will not 
be considered.!® Countererrors, that is, errors ad¬ 
verse to the successful party and from the commis¬ 
sion of which he cannot appeal, may be considered 
where they will render harmless errors adverse to 
the defeated party and thereby prevent a reversal.!^ 

f. Moot Questions 

The appellate court ordinarily will decline to consid¬ 
er eiuestions which have become moot before the hearing 
on appeal. 

An appellate court reviewing a determination in 
habeas corpus proceedings ordinarily will decline to 
consider and dispose of questions vrhich have be¬ 
come moot before the hearing in the appellate 
court,!® as where the imprisonment or confinement 
complained of has ceased before the hearing in the 
appellate court,!® or where, in the case of an appli¬ 
cation for habeas corpus for the purpose of obtain¬ 
ing bail, the applicant has been convicted and sen¬ 
tenced!^ or indicted!® before such hearing. For 
the purpose of determining whether or not a ques¬ 


tion has thus become moot, the appellate court will 
consider properly authenticated records showing the 
change in circumstances since the appeal was tak¬ 
en.!® Sometimes, however, there are considerations 
which influence the reviewing court to make a final 
disposition of the questions involved, notwithstand¬ 
ing the relator is at large or the questions involved 
have otherwise become academic in the particular 
case.2® 

§ 121. -Determination and Disposition 

of Cause 

a. In general 

b. Grounds for affirmance 

c. Grounds for reversal 

d. Modification 

e. Remand of cause or final disposition 

f. Mandate and disposition of person de¬ 

tained 

g. G>nclusiveness of decision 

h. Costs 

a. In General 

The appellate court may affirm, reverse, or modify 
the Judgment or order appealed from, or make such 
other disposition of the cause as Is proper under the 
circumstances. 

The reviewing court may affirm, reverse, or mod- 


missioner of Immlgrratlon, C.C.A.N. 
Y.t 57 F.2d 707, certiorari denied 
53 S.Ct. 11, 2S7 U.S. 607, 77 LuEd. 
628—Voloshin v. Ridenoar, C.C.A. 
Canal Zone, 299 F. 134. 

Ga.—Landrum v. Landrum, 125 S.E1. 

832, 159 Ga. 324, 8S A.L.R. 217. 
Ind.—^Darst v. Forney, 159 N.R 6S9, 
199 Ind. 625. 

Iowa.—Bettenga v. Stewart, 244 N.W. 

279, 214 Iowa 1284. 

Mass.—^In re Baker, 39 K.E.2d 762, 
816 Maas. 724, certiorari denied 
Baker v. Belay, 62 S.Ct 1297. 316 

U.S. 699. 86 UEd. 1768. 

Miss.—Cole V. Cole. 12 So.2d 425. 
Or .—^ parte Paulson, 124 P.2d 297. 
Pa.—Commonwealth v. Yarnell, 164 
A- 831, 108 Pa,Super. 417, reversed 
on other grounds 169 A. 370, 813 
Pa. 244. 

Tex.—^Turk v. McLure, ClvJV.pp., 63 
S.W.2d 1049, error dismissed— 
parte Gordon, 37 S.W.2d 1023. 118 
Tex.Cr. 150. 

29 C.J. p 169 note 68. 

& U.S.—Voloshin v. Ridenour, CC. 

A.Canal Zone, 299 F. 134. 

Ga.—^Roper v. Mallard. 19 S.E.3d 525, 
193 Ga. 684—Jackson v. Lowry, 155 
S.E. 466. 171 Ga. 349. 

• MO.--EX parte Knight, 254 S.W. 1077, 
301 Mo. 68. 

& TT.S.—Hamilton v. U. S.. C.C.A. 
Tex., 90 F.2d 996. 


7. Ala.—Shedd v. Shedd, 105 So. 222, 

213 Ala. 440. 

Ga.—Bailey v. Holmes, 136 S.E. 60, 
163 Ga. 272. 

N.H.—^Bracco v. Wooster, 20 A.2d 
640, 91 N.H. 413. 

S.D.—Ex parte Colcord, 207 N.W. 213, 
49 S.D. 416. 

8. U.S.—Chin Lund v. U. S., C.C.A. 
Ohio, 9 P.2d 283. 

Ga.—^Wllcoxon v. Aldredge, 19 S.B. 
2d 499, 193 Ga. 661. 

9. Pa,—Commonwealth ex rel. Zimbo 

V. Zoretskle, 188 A. 865, 124 Pa. 
Super. 154. 

la U.S.—^Marslin v. Schmucker, C. 

aA.Va.. 89 P.2d 765. 

Ala.—Jones v. Bryant 108 So. 68. 

214 Ala. 348 —TsLyne v. Graham, 
102 So. 729, 20 Ala.App. 439. 

Ind.—^Buck v. Squires, 142 N.E. 7, 
194 Ind. 112. 

11. Mo.—State ex ret Renner v. Al¬ 
ford, 122 S.W.2d 905, 343 Mo. 576. 

12. U.S.—Wemnann v. Perkins, C.C. 
A.111.. 79 P.2d 467. 

13. Tenn.—State v, McCorkle, 40 S. 

W. 2d 1015, 163 Tenn. 101, motion 
denied 48 S.W.2d 496, 163 Tenn. 
496. 

1^ Iowa.—^Pord v. Bliley, 156 N.W. 
513, 174 Iowa 243. 

15. U.S.—^Adams v. U. S. ex reL 
Palmer, aC.A.Colo., 29 F.2d 641, 
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dismissing appeal, B.C., U. S. ex 
rel Palmer v. Adams, 26 F.2d 141. 
N.C.—Clegg V. Clegg. 118 S.E. 824, 
186 N.C. 28. 

Tex.—^E3x parte Howard, 296 S.W. 306, 
107 Tex.Cr. 386. 

Wash.—Gross! v. Long, 238 P. 983, 
136 Wash. 133. 

29 C.J. p 193 note 43. 

16. U.S.—^Buckner v. Hudspeth, C. 
C.A.Kan., 105 F.2d 393—Voloshin v. 
Ridenour, C.C.A.Canal Zone, 299 F. 
134. 

29 C.J. p 193 note 44. 

17. Tex.—^Ex parte Howard, 296 S. 
W. 306, 107 Tex.Cr. 386. 

la Tex.—^Ex parte Cantu, 114 S.W. 

2d 887, 134 Tex.Cr. 127. 

19. Tex.—^Ex parte Howard, 296 S. 
W. 306, 107 Tex.Cr. 886—^Ex parte 
Cannon, 51 S.W. 914, 41 Tex.Cr. 76. 
80. N.T.—^People v. Hyland, 176 N. 

Y.S. 626, 187 App.Blv. 374. 

29 C.J. p 194 note 45. 

Validity of pavdoB. 

Where the validity of a pardon is 
involved, the court will make a final 
disposition of the question as, if the 
relator was in fact pardoned, he is 
fairly entitled to the benefits ol 
that act of grace in his way back tc 
his place in society.—^People v. 
Hayes, 149 N.Y.S. 260, 163 App.Biv 
725, appeal dismissed 106 N.E. 1041 
212 N.Y. 603. 
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ify the decision of the lower court ,21 or, as appears 
infra subdivision e of this section, render such judg¬ 
ment as the lower court should have rendered, or 
remand the cause to the lower court for further 
proceedings. Where it appears that the proceed¬ 
ing is frivolous or begun for the purpose of delay, 
the appellate court will dispose of the matter sum¬ 
marily and return the record to the trial court .22 
In a proper case, an appellate court affirming an or¬ 
der discharging a writ and remanding the petitioner 
to custody may recommend executive clemency.23 
Where the appellate court has jurisdiction to try the 
case de novo, it is authorized to allow a voluntary 
nonsuit^^ The supreme court, on appeal from a 
judgment of a circuit court other than that by which 
he was sentenced, discharging a prisoner from cus¬ 
tody would not decide whether the facts presented 
to such circuit court, which was without jurisdic¬ 
tion in the premises, would be sufficient to entitle 
the prisoner to relief if made the basis of a pro¬ 
ceeding in a court that had jurisdiction to consider 
them.25 

Effect of changes pending appeal. An order in 
habeas corpus proceedings which is erroneous at the 
time it is made will not be affirmed on appeal be¬ 
cause during the pendency of the appeal some step 
has been taken under independent and different stat¬ 
utory provisions which justifies the same result as 
was obtained by the erroneous order ;26 but, al¬ 
though the appellate court may in such case be re¬ 
quired to reverse, yet where during the pendency of 
the appeal steps have been taken which entitle the 


relator to be released on bail, it may and should so 
frame its decision as not uselessly to remand the re¬ 
lator to a custody from which he would be entitled 
to immediate release.27 Where, pending an appeal 
from a valid order remanding the petitioner to cus¬ 
tody, the law under which he is being prosecuted 
has been repealed so that he is no longer liable to 
prosecution, the appellate court will discharge him.^* 
Where, however, at the time petitioner was sen¬ 
tenced the sentence imposed was mandatory, the 
fact that the maximum sentence for his offense has 
been subsequently reduced by statute does not au¬ 
thorize the appellate court to reduce the sentence.** 

Discussion of facts where bail denied. On af¬ 
firming or reversing a judgment refusing bail in a 
criminal case, the appellate court will refrain from 
commenting on or discussing the evidence lest the 
rights of applicant on his final trial be prejudiced.*® 
As sometimes stated, the rule is that the appellate 
court will not ordinarily discuss either the law or the 
facts ,*1 but will simply announce its conclusion 
without further comment or remark.** 

b. Grounds for AfSrmance 

The Judgment or order appealed from will be af¬ 
firmed where no prejudicial error Is shown, or found on 
examination of the record. 

The judgment or order will be affirmed where it 
is correct** and the evidence is sufficient to sustain 
it.*4 It will be affirmed where no prejudicial or 
reversible error is shown as to the matters properly 
complained of, or found on examination of the en¬ 
tire record before the appellate court.** It will like- 


21. N.C.—Ciesrsr ▼- Ciegrgr, 118 S. 13 . 
824 , 186 N.C. 28. 

22. Wls.—State ex rel. Morgan v. 
Blacher, 298 N.W. 363. 238 Wia. 
88 . 

23. U.S.—^KeUy v. Johnston, CC.A. 
Cal.. 128 F.2d 793. 

24. Or.—Goin v. Chute, 260 P. 998, 
126 Or. 466, affirmed 270 P. 492, 
126 Or. 466. 

25. Ind.—^Dowd v. Anderson. 40 N.B. 

2d 658, certiorari denied Anderson 
V. Dowd, 63 S.Ct 60. 317 U.S. 630, 
87 L.Bd. - 

26. N.T.—^People v. Reardon, 78 N.B. 
860. 186 N.Y. 164, reversing 98 N. 
Y.S. 899, 112 App-Dlv. 866. 

27. N.Y.—People v. Reardon, supra. 
2BL Tex.—^Bx parte Schexnayder, 88 

S.W.2d 480, 129 Tex.Cr. 471—Bx 
parte McCulstlan, 88 S.W.2d 479, 
129 Tex.Cr. 464. 

29. N.Y.—^People ex reL Davidson v. 
Morhous, 37 N.Y.S.2d 764, 265 App. 
Dlv. 892. 

aOL Ind.—McAdams v. State, 147 N. 

B. 764, 196 Ind, 184. 


Tex,—^Ebc parte Cantu, 117 S,W.2d 
1102, 136 Tex.Cr. 281—Bx parte 
Cuaron, 274 S.W. 610, 101 Tex.Cr. 
175—Bx parte Young, 222 S.W. 242, 
87 Tex.Cr. 412. 

29 OJ. p 196 note 4. 

31. N.D.—State v. Hartzell, 100 N. 
W. 745. 13 N,D. 366. 

Tex.—^Ex parte Rothschild, 2 Tex. 
App. 560. 

32. Tex.—^Bx parte Moore, 5 Tex. 
App. 103. 

33. U.S.—Carey v. Brady, aC.A.Md., 
125 F.2d 253, amrzning, D.C., 89 F. 
Supp. 515, certiorari denied 62 S. 
Ct. 1306, 316 U.S. 702, 86 UEd. 1770 
—Gall V. Brady, C.C.A.Md., 125 F. 
2d 253, affirming, D.C., 39 Fed. 
Supp. 604, certiorari denied 62 S. 
Ct 1305. 316 U.S. 702, 86 Ij.Bd. 1770 
—^Botwlnskl V. Dowd, C.C.A.Ind., 
118 F.2d 829—Johnson v. Sanford, 

C. C.A.Ga., 112 P.2d 739, affirming, 

D. C., 80 F.Supp. 716, certiorari de¬ 
nied 61 S.Ct 61. 311 U.S. 682, 85 
L.Bd. 440. 

Colo.—Snyder v. Schmoyer, 104 P.2d 
612, 106 Colo. 290. 
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Fla.-White v. White, 149 So. 876, lOf 
Fla. 380. 

Minn.—State ex reL Carlson v. Hed- 
herg, 256 N.W. 91. 192 Minn. 198. 

N.Y.—People ex rel. Rogalski v. Mar¬ 
tin, 38 N.Y.S.2d 8, 265 App.Div. 903 
—^People ex rel Cunningham ▼. 
Dunnock, 24 N.Y.S.2d 394, 260 APp. 
Div. 1036—^People ex rel. Haupt¬ 
mann V. Hanley. 274 N.Y.S. 824, 242 
App.Div. 257, affirming 274 N.Y.S. 
813, 153 Mlsc. 61. 

Tex.—^Ex parte Turman, Cr., 97 S.W. 
2d 239. 

31. Mias.—Cofer v. Henderson, 181 
So. 421, 160 Miss. 53. 

35. U-S.—^Farnsworth v. Sanford, CL 
C.A.Ga.. 103 F.2d 888, certiorari de¬ 
nied 59 S.Ct 1046, 307 U.S. 642. 88 
L.Bd. 1623, rehearing denied 60 & 
Ct 70, 308 U.S. 688, 84 Ii.Bd. 527. 

Fla.—State ex ret Mercer v. Albrit¬ 
ton, 11 So.2d 805—Jones v. Mayo, 
190 So. 615, 139 Fla. 400—Williams 
V. Albritton. 190 So. 423, 139 Fla. 
195—^Farmer v. Stone, 157 So. 330, 
117 Fla. 142—^Barbe v. Stone, 157 
So. 380, 117 Fla. 141. 
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wise be affirmed where by reason of the incomplete¬ 
ness of the record, or otherwise, it is impossible for 
the appellate court to say affirmatively that error 
has been committed.^® Thus, where appellant fails 
to present or urge error in any of the modes rec¬ 
ognized by the law of the particular jurisdiction, as 
by a bill of exceptions, statement of facts, assign¬ 
ment of errors, brief, or oral argument, the ap¬ 
pellate court will affirm if the record as presented 
discloses no reversible error on its face,®*^ and the 
evidence supports the judgment or order.®® An 
order or judgment denying the application for a writ 
or refusing to discharge applicant will be affirmed 
where it appears that the proceedings under which 
appellant is detained were fairly and legally con¬ 
ducted and that appellant's detention is legal,®® or 
where the contrary does not appear.'*® A judgment 
remanding the relator to custody will be affirmed 
where it appears that the relator was seeking to 
substitute the writ of habeas corpus for the proper 
method of appeal from the judgment under which 
he is detained.4i 


Divided court. The ruling or judgment of the 
court below will be affirmed where the appellate 
judges are equally divided in opinion.^® 

Correct result on erroneous grounds. Where the 
action of the lower court is sustainable, the judg¬ 
ment will be affirmed, although the ground or reason 
assigned for the action of the court may be errone¬ 
ous.^® 

c. Chronnds for Eeveisal 

The order or Judgment wiir be reversed ff the record 
discloses substantial and prejudicial error in the lower 
court, and In a proper case the judgment may be partially 
reversed. 

If the record discloses substantial and prejudicial 
error in the lower court, the order or judgment 
should be reversed.^^ Among the grounds on which 
orders or judgments appealed from have been re¬ 
versed are that appellant in the court below was 


N.T,—^People ex rel. Duryea v. Kieb, 
29 N.T.S.2d 31. 262 App.Dlv. 912. 
Tex.—^Bx parte Hammer, Cr., 91 S. 
W.2d 706. 

SeoisioxL STLSTtalnalile oil grounds not 
com:plalned of 

Where only assignment of error 
stated that court erred in releasing 
plaintilf in habeas corpus proceeding, 
and that defendants’ custody of 
plaintilf was legal and proper, being 
pursuant to legally issued extradition 
.writ, and defendants* only complaint 
was that plaintiff was fugitive from 
Justice, and for that reason court 
erred in releasing him. but there 
were other Issues before court in ad¬ 
dition to the fact question, which 
court might have determined in 
plaintiff’s favor. In which case plain¬ 
tiff might properly have been re¬ 
leased. and trial court’s order was 
general in nature and did not dis¬ 
close ground on which it was made, 
the order was required to be affirmed 
regardless of whether plaintiff was 
fugitive from Justice^—^Ross v. Alber, 
288 N.W. 406, 227 lowa 408. 

36, U.S.—U. S, ex reL Mark Guey 
Him V. Reimer, aCJV-N.Y., 115 F, 
2d 241. 

D.C.—Pollitt V. Hall. 93 F.2d 249. 68 
APP.D.C. 90, certiorari denied 58 
act. 649, 303 U.S. 641, 82 LuBd. 
1101 . 

Fla.—State ex reL Redo v. Simpson. 
10 So.2d 909. 

Ga.—White v. Hornsby, 12 S.E.2d 876, 
191 Ga. 462. 

Mich.—Bx parte Spencer, 282 N.W. 
743» 252 Mich. 48. 

ir.T.—^People ex rei. La Fortuna, v. 
Bvophy, 294 N.Y.S. 752. 250 App. 
Div. 831. 


Tex.—^Bx parte McGregor, 166 S.W. 
2 d 807, 142 Tex.Cr. 672—Ex parte 
Whiteside, 150 S.W.2d 1022. 141 
Tex.Cr. 642—^Ex parte De Grazier, 
59 aW. 2 d 189, 123 Tex.Cr. 484. 

29 C.J. p 196 note 1. 

Order fixing amoimt of hail 
The court of criminal appeals 
would not disturb order fixing 
amount of bail, where appellants of¬ 
fered no testimony that they were 
unable to give bond in amount fixed, 
or that they had made any effort to 
do so.—^Ex parte Vinson, 106 S.W.2d 
252, 132 Tex.Cr. 477—Ex parte Bailey, 
294 S.W. 213. 106 TexCr. 649. 

37. Fla.—^Battle v. Stone, 179 So. 
148, 131 Fla. 136. 

Ohlo.~In re Nixon, 25 N.E.2d 939, 
136 Ohio St. 364. 

Tex—^Ex parte Briggs, 149 S.W.2d 
88. 141 TexCr. 346—Ex parte Till. 
143 S.W.2d 948, 140 TexCr. 118— 
Ex i>arte Burton, Cr., 137 S.W.2d 
43—^Ex parte Crocker, 126 S.W.2d 
495, 136 TexCr. 468—^Ex parte 

Back, 126 S.W.2d 31, 136 TexCr. 
376—^E3x parte Newsom, 124 S.W.2d 
860, 136 TexCr. 239. 

38. Ariz.—Waller v. Jordan, 124 P. 
2d 316. 

39- U.S.—Sorquist v. Ward, C.C.A. 
Me., 83 F.2d 890, affirming, D.C.. 
In re Saderquist, 11 F.Supp. 525— 
Whltty V. Weedin, C.C.A.Wa8h., 
68 F.2d 127. 

Ala.—Horan v. State, 193 So. 195, 29 
Ala.App. 141. 

Fla.—Williams v, Albritton, 190 So. 
423. 139 Fla. 196. 

Pa.—Commonwealth v. Tiblerino, 81 
Pa.Super. 9. 


Tex.—Ex parte Rhoades, 155 S.W.2d 
813, 142 TexCr. 632. 

Brror not entitling appellant to dis- 
charge 

Where it was highly questionable 
whether the appellate division had 
power to direct board of parole to 
act in regard to expiration date of 
sentence as a result of compensation 
which the prisoner was entitled to 
earn on his sentence, order discharg¬ 
ing the prisoner’s writ of habeas 
corpus was affirmed, notwithstanding 
manifest error of the board which 
the appellate division suggested 
should be corrected.—^People ex rel. 
Hammond v. Martin. 27 N.Y.S. 2d 
688, 261 App.Div. 648. 

40. Ga.—Sanders v. Paschal, 199' & 
E. 153, 186 Ga. 837. 

41. Tex—^Ex parte McCulstian, 99 
S.W.2d 310, 131 TexCr. 360. 

48. Ga.—Hoyt v. Sturdivant, 185 S. 
E. 97, 182 Ga. 175. 

N.J.—^Ex parte Hague, 146 A. 618. 104 
N.J.Eq. 869, affirming 144 A. 646, 
104 N.J.Eq. 31. 

43;. Ariz.—^E3x parte Newman, 262 P. 
10, 33 Ariz. 41. 

Fla.—State v. Cahoon, 143 So. 253, 
106 Fla. 299. 

Ga.—^Rhodes v. Pearce, 7 S.E.2d 251, 
189 Ga. 623. 

N.a—^In re Beasey, 146 S.EL 599, 196 
N.C. 662. 

44. N.Y.—People ex reL Springer v. 
Springer. 28 N.Y.S.2d 11. 262 App. 
Dlv. 810—^People ex reL Clrrone v. 
Hoffmann, 8 N.Y.S.2d 88, 256 App. 
Dlv. 404—^Ex parte Nordstrand, 296 
N.Y.S. 47, 251 App-Dlv. 787. . 
Wls.—In re Langley, 37 Wis. -377. 
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denied a fair or legal hearing that the court 
improperly charged the jury whose findings it adopt¬ 
ed,46 or admitted incompetent evidence47 before 
such jury;48 that the decree was based solely on a 
void divorce decree rather than on tiie merits ;49 
that the order or the finding of fact on which it is 
based is wholly without evidentiary support ;50 or 
that the facts stated in the petition and developed on 
the trial are not sufficient to warrant the decision of 
the trial court.si 

On the other hand, the appellate court may not 
reverse where no reversible error appears in the 
record nor, if the only attack is on the suffi¬ 
ciency of the evidence, will it reverse on the weight 
of evidence,63 except as discussed supra § 120 d, 
where the trial or review is de novo or on the mer¬ 
its, and the court is authori 2 ed to weigh the evi¬ 
dence. Refusal to stay the discharge of the prison¬ 
er until a bill of exceptions can be prepared and 
supersedeas obtained is not ground for reversal.64 
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Partial reversal. The appellate court may re¬ 
verse a judgment of the lower court as to part and 
affirm as to part, where the legal part is severable 
from that which is illegal.66 . 

Where appellee confesses error, as by failure to 
file a brief, the court may reverse and remand the 
cause without considering it on its merits and with¬ 
out prejudice to either party.®* 

d. Modification 

In a proper case, the Judgment may be modified. 

In a proper case, the appellate court may modify 
the judgment or order appealed from.67 

e. Eemand of Cause or Final Disposition 

The appellate court may, In proper cases, remand the 
cause to the lower court for further proceedings In ac¬ 
cordance with Its directions. In some Jurisdictions, It 
may render such judgment as the lower court should 
have rendered, or make such order as la proper on the 
merits. 

The appellate court,6* on reversal®* of the or- 
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45. U.S.—Pyle v. State of Kansas, 
Kan.. 63 S.Ct 177, 817 U.S. 213, 87 
L.Ed. 214—Cochran v. State of 
Kansas. 62 S.Ct. 1068, 816 XJ.S. 255. 
86 L.Ed. 1458, reversing: Cochran 
V. Amrine. 113 P.2d 1048. 153 Kan. 
777, certiorari granted 62 S.Ct. 109. 
314 U.S. 688, 86 L.Ed. 474—Moth- 
ershead v. King, aC.A.Mo., 112 P. 
2d 1004—Hurt v. Zerbst. C.aA.Ga.. 
97 F.2d 519—^Hoey Lum Qung v. 
Johnson, C.CJL.Mass.. 299 F. 246. 
Judge privately obtaining evidence 
(1) In habeae corpus by mother of 
an illegitimate child against the par¬ 
ents of the child’s father to obtain 
custody of the child, wherein peti¬ 
tion, answer, and evidence Introduced 
presented an Issue of fact. It was 
reversible error for trial Judge, after 
proofs were submitted, evidence was 
closed, and argument of counsel had 
been made, to make an Investigation 
of his own, interview witnesses whose 
names and number were unknown to 
the mother, without giving the moth¬ 
er the right to cross-esuimine the wit¬ 
nesses, and thereafter to render a 
decision based on such evidence 
which was not taken in open court 
and was not a part of the record.— 
Kilgore v. Tiller, Ga., 22 S.E.2d 150. 

<2) On the other hand, it has been 
held that the court's informal Inter¬ 
view of child whose custody was in¬ 
volved without notice to counsel was 
not reversible error.—^Ez parte Leu, 
215 N.W. 884, 240 Mich. 240. 

48. Tex.—^Fasel v. Gunning, Civ. 
App., 249 S.W. 875. 

47. Ga.—Sumner v. Sumner, 48 S.B. 
485, 117 Ga, 229. 

48. Tex.—Joseph v. Puryear, Civ. 
App., 273 S.W. 974. 


49. Ga.—Brandon v. Brandon, 115 
S.E. 115, 154 Ga. 661. 

50. Iowa—Smiley v. McIntosh, 105 
N.W. 677, 129 Iowa 337- 

Tex.—Ex parte Wilkinson, 278 S.W. 
426, 102 Tex.Cr. 336. 

51. N.Y.—^In re Boughton, 33 N.T.S. 
2d 740, 263 App.Div. 1049- 

29 aJ. p 196 note 75. 

62. U.S.—Johnson v. Sanford, C.C1A. 
Ga., 112 P,2d 739, affirming, D.a, 30 
F.Supp, 716, certiorari denied 61 S. 
Ct. 61, 311 U.S. 682, 86 L.Ed- 440. 
Fla-Williams v. Albritton, 190 So. 
423. 139 Fla 195. 

Tex.—^Ex parte Blackmon, 112 S.W. 
2d 789, 133 Tex.Cr. 449. 

S3: Ga—Booth v. Pitts, 115 S.BL 112, 
154 Ga 679. 

Contrary to overwhelming evidence 
In habeas corpus proceedings to 
obtain release from custody under 
order for petitioners’ removal to 
another district to answer indict¬ 
ment pending therein. Judgment dis¬ 
missing petitions would not be re¬ 
versed unless petitioners’ evidence so 
overwhelmingly established their in¬ 
nocence as completely to destroy 
presumption of probable cause em¬ 
anating from Indictment.—^U- S. ex 
rel. Schmidt v. Bates, CC.A.Tenn.. 
95 F.2d 881. 

On gnestion of bail 
On appeal In habeas corpus, where¬ 
in ball was denied to one In custody 
under an Indictment charging a capi¬ 
tal offense, where the evidence below 
was conflicting, the appellate court 
will rarely overturn the Judgment of 
the lower court and grant balL—Elx 
parte Ross, 251 S.W. 233, 94 Tex.Cr. 
313, 326, 328, 443. 
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5^ Ga.—Coleman v. Grimes. 115 S. 

E. 641, 154 Ga. 852. 

55. Tex.—Blevins v. Harris, Civ. 

App., 150 S.W.2d 813. 

68. Ind.—^Miller v, Ray, 142 N.R 
654, 194 Ind. 279. 

57. N.C.—Clegg V. Clegg, 118 S-R 
834. 186 N.C. 28. 

68. U.S.—Hall V. Johnston, C.C.A. 
Cal., 103 F.2d 900. 

Ill.—People ex rel. Calnan v. Weight- 
man, 246 IlLApp. 394. 

29 C.J. p 196 note 96. 

59. U.S.—Pj'le V. State of Kansas, 
Kan., 63 S.CL 177, 317 U.S. 213. 87 
L.Ed. 214—^Mothershead v. King, 
C.CJ4..MO., 112 F.2d 1004—Hoey 

Lum Qung v. Johnson, C.GA.Mass., 
299 F. 246. 

A1&—Shelton v. State of Tennessee 
ex rel. State of Alabama, App., 12 
So.2d 103. 

Ind.—Miller v. Ray, 142 N.B. 664, 194 
Ind. 279. 

N.Y,—People ex rel. McCanllss v. Mc- 
Canliss, 175 N.R 129. 255 N.Y. 456, 
82 A.L.R. 1141, reversing 246 N.Y. 
S. 119, 230 App.Div. 863—People ex 
pel. Springer v. Springer, 28 N.T.S. 
2d 11. 262 App.Dlv. 810—^People ex 
rel. Cirrone v. Hoffmann, 8 N.Y.S. 
2d 83, 255 App.Div. 404—Ex parte 
Nordstrand, 296 N.Y.S. 47. 261 App. 
Div. 787. 

Tex.—Castro v. Castellanos, Com. 
App., 294 S.W. 525, reversing Cas¬ 
tellanos V. Castro, Clv.App., 289 S. 
W- 104—^Fasel V. Gunning, Civ. 
App.. 249 S.W. 875. 

To what body or txibimal xenumded 
(1> Where a habeas corpus pro¬ 
ceeding by one ordered deported is 
to be remanded for consideration of 
tec hn ical Questions, such as the edu- 
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der or judgment appealed from, or vacation®® 
of the order or judgment appealed from, may re¬ 
mand the cause for further proceedings in accord¬ 
ance with its direction; and it may, in a proper case, 
hold the case and reserve decision, and remand the 
case for determination of a particular issue.®^ 
Thus, where the lower court, because it based its 
decision on an erroneous ground or for any other 
reason, failed to consider the cause or a particular 


contention of applicant on its merits under circum¬ 
stances in which it should have done so, the appel¬ 
late court may remand the cause for further con¬ 
sideration on the merits.®^ In some jurisdictions, 
however, while the cause may be remanded to the 
lower court where the proceedings involve the cus¬ 
tody of an infant,®® the statutes preclude a remand 
where custody in a criminal case is involved,®® and 
require the appellate court, on reversal, to render 


catlonal qualifications of an immi- 
srant and the effect of a physical de¬ 
fect on the ability to earn a livlncTi 
the court will remand to the immi¬ 
gration authorities as being better 
qualified to determine such questions 
than the court.—^Tod v. Waldman, N. 
Y., 45 S.Ct. 85. 266 U.S. 113. 69 L..E:d. 
196, reversing, C.C.A., TJ. S. v. Tod, 
289 F. 761, and modified on other 
grounds 45 S.Ct 193, 266 U.S. 547, 69 
Ii.E2d. 195. 

(2) So the cause will be remanded 
to the Immigration authorities where 
the question to be determined is 
which of two foreign countries is the 
petitioner’s domicile.—U. S. ex reL 
JDi Paola v. Heimer, C.C.A.N.T,, 102 
F.2d 40. 

(3) But, where the single question 
Is whether the petitioner was a citi¬ 
zen of the United States before he 
sought admission, the practice is to 
remand to the district court—^Ng 
Fung Ho V. White. Cal., 42 S.Ct 492, 
259 U.S. 276, 66 L.Ed. 935—Kwock 
Jan Fat v. White, Cal, 40 S.Ct 566, 
253 U.S. 454, 64 L.Bd. 1010—Chin 
Tow V. U. S.. CaJ., 28 S.Ct 201, 208 

U. S. 8. 62 Li.Ed. 369—Camardo v. 
Tillinghast C.aA.Ma8a, 29 F.2d 527. 
SKemaaxd for proper sentence 

If defendant pleaded guilty and 
did not attack any of the proceedings 
against him except the sentence, and 
reviewing court in habeas corpus 
proceeding declared only the sentence 
and not the Judgment of conviction 
to be void, lower court still had Juris¬ 
diction to Impose proper sentence, 
and case would be remanded for 
that purpose.—^Bx parte Folck, Utah, 
132 P.2d 130. 

U.S.—^U. S. ex rel. Esshoc v, 

Fluckey, C.C.A.Ohio, 19 F.2d 64. 
La.—S tate ex rel. Landry v. Robin, 

192 So. 349, 193 La. 789. 

After removal of obstacle to hearing 
of merits below 

Where the lower court denies an 
application for habeas corpus on 
the sole ground that the petitioner 
has not exhausted his remedies by 
applying to the state courts for ha¬ 
beas corpus, but, before the decision 
of the appellate court Is rendered, 
the petitioner does so exhaust his 
remedies, the appellate court, on va¬ 
cating the Judgment below, will re¬ 
mand the cause for consideration on 


the merita—Sharpe v. Buchanan, Ey., 
63 act 245, 317 U.S. 238, 87 L.Ed. 

-i vacating, aC.A.. 121 F.2d 448. 

afiEirmlng, D.G., Ex parte Sharpe, 36 
F.Supp. 386, and rehearing denied, 
C.G.A., 133 F.2d 100. 

6L N.T.—^People ex pel Pahl v. 
Hagerty. 26 N.T.S.2d 568, 261 App. 
Div. 1049. remanding cause People 
ex rel. Pahl v. Pollack. 22 N.Y.S.2d 
413, 174 Mlsa 981. 

62. U.S.—Mothershead v. King. C.C. 

A.MO., 112 F.2d 1004. 

Ga.—Wilcoxon v. Aldredge, 16 S.E.2d 
873, 192 Ga. 634—^Brandon v. Bran¬ 
don. 115 S.E. 115, 154 6a. 661. 

N.T,—People ex pel. McCanliss v. 
McCanllBS, 176 N.K 129, 265 N.T. 
466, 82 A.L.R. 1141, reversing, 246 
N.Y.S. 119, 230 App.Div. 863. 

Pa—Commonwealth ex rel. Manning 

V. Manning, 89 PaSuper. 301. 
OontentloiL of dfloilsl of counsel 

(1) Where, in habeas corpus, there 
is some evidence that the petitioner 
was convicted without having the 
assistance of counsel, but the dis¬ 
trict court made no finding as to a 
waiver by the petitioner of the right 
to the assistance of counsel, the cause 
will be remanded.^—Johnson v. 
Zerbst, Ga. 68 S.Ct. 1019, 804 U.S. 
468, 82 L.Ed. 1461, reversing, C.C.A., 
92 P.2d 748, affirming. D.a. Bridwell 
v. Aderhold, 13 F.Supp. 263, certio¬ 
rari granted Johnson v. Zerbst, 58 S. 
Ct 610, 303 U.S. 629, 82 UEd. 1089, 
set aside, C.C.A.. Bridwell v. Zerbst, 
97 F.2d 992, reversing. D.C, Brid- 

well V. Aderhold, 18 F.Supp. 263_ 

Hurt V. Zerbst, C.C.AGa, 97 F.2d 619. 

(2) Where it appeared that peti¬ 
tioner had waived the right to have 
assistance of counsel, and the ques¬ 
tion was raised whether petitioner 
had "competently and intelligently*’ 
waived his right because of his claim¬ 
ed Insanity, and district court did not 
expressly pass on mental capacity 
of petitioner, case would be remand¬ 
ed for findings as to whether peti¬ 
tioner was of sufficiently sound mind 
at time of his arraignment to under¬ 
stand his right—Hall v. Johnston, 
C.C.A.Cal., 103 F.2d 900. 

CoufeoiLticiL that pzivU^e of appeal 

was denied 

Where petitioner applying for a 
writ of habeas corpus set out alle¬ 
gations supported by affidavits and 
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nowhere denied that Kansas refused 
petitioner privileges of appeal which 
it afforded to others, and no deter¬ 
mination of verity of allegations ap¬ 
peared to have been made by Kansas 
supreme court in denying writ so 
as to ascertain whether there was a 
denial of equal protection of the laws, 
cause was required to be remanded 
to that court for further proceedings* 
—Cochran v. State of Kansas, 62 S. 
Ct 1068. 316 U.S. 265. 86 L.Ed. 1453, 
reversing Cochran v. Amrlne, 113 P. 
2d 1048, 153 Kan. 777, certiorari 
granted 62 S.Ct 109, 314 U.S. 688, 86 
L.Ed. 474. 

CosLtentloii of moital incapacity 

Where prisoner’s allegations in ha¬ 
beas corpus proceeding were suffi¬ 
cient if true, to entitle her to have 
conviction set aside, reviewing court 
on appeal from order denying appli¬ 
cation for writ remanded case with 
instructions to determine on hearing 
whether allegations were true.—San¬ 
ders V. Allen, 100 P.2d 717, 69 App. 
D.a 307 . 

Xiaw of the case 

In habeas corpus proceeding to ob¬ 
tain custody of a child that had been 
allegedly adopted In Georgia, laws of 
Georgia which were introduced In 
evidence were a part of the law of 
the case, and the failure of the court 
below to consider such law warrant¬ 
ed a remand.—^Kugle v. Harpe, 176 
So. 617, 234 Ala. 494, remanding 
cause, 176 So. 616, 27 Ala.App. 566. 
Bemaad for amendment of pleodingir 

Where there was no evidence in 
the proceeding below to raise a ques¬ 
tion not raised by the pleadings, the 
court will not remand the case for 
another trial on amended pleadings. 
—Sears v. Davis, Tex.Clv.App., 19 S. 

W.2d 159, reversed on other grounds 
Davis V. Sears, Com.App., 35 S.W.2d 
99. 

Bomand not mandatory 

In habeas corpus proceedings on 
behalf of alien, circuit court of ap¬ 
peals was held justified in Itself de¬ 
termining Jurisdictional question not 
considered by district court.—John¬ 
son V. Chin Ah Yeit ex rel. 

Guey Guan, ac.A.Ma8a., 14 F.2d 953. 

63. Tex.—Cardenas v. Barrera, Clv. 

App.. 216 S.W. 474. 

64. Tex.—Ex parte Finnin, 181 S.Wr 

1116, 60 Tex.Cr. 222. 
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final judgment.®^ Where, on a writ of certiorari, 
no procedendo issues, the proceedings may be re¬ 
manded to the lower court in order that the peti¬ 
tioner may renew his application,®® and on mo¬ 
tion the appellate court may direct that its decision 
and opinion be certified to the lower court in ad¬ 
vance of the statutory time.®"^ 

Fined disposition of cause. In some jurisdictions, 
the appellate court may render such judgment as the 
lower court should have rendered.®® In others, 
where the proceeding involves the custody of an 
infant, the court is authorized or required to make 
such order on the merits of the case as shall be¬ 
long to right and justice and as shall be for the best 
interest of the infant.®® However, in a jurisdiction 
in which the trial court has the exclusive right to 
determine the facts in such a case, where it fails to 
do so, the appellate court on reversing the judg¬ 
ment has no authority to make its own findings of 


fact and render final judgment thereon.^® On re¬ 
versal of an order denying bail, the appellate court 
may itself fix bail.'^^ 

f. Mandate and Disposition of Person Detained 

In a proper case the appellate court may order a 
person illegally detained to be discharged, or a person 
erroneously set at liberty to be remanded to custody; 
and under some circumstances the mandate may Issue 
directly to the person by whom the relator Is detained. 

A prisoner set at liberty by habeas corpus may, 
on reversal of the order by an appellate court, be re¬ 
manded to the custody from which he was freed.^® 
So, too, the appellate court, on reversal of an order 
relative to the custody of an infant on the ground 
that the lower court lacked jurisdiction, may provide 
for the custody of the child until the proper court 
assumes jurisdiction.*^® If the appellate court finds 
on an examination of the entire record that appel¬ 
lant is being illegally detained, it may order his 
release.*^^ In at least one jurisdiction, the order 


65. Tez.— "Bx. parte Firmln, supra. 

66. N.C.—State v. Herndon, 12 S.E. 
268, 107 N.C. 934. 

67. N.C.—State v. Herndon, supra. 

68. Ala.—State v. Parrish, 5 So.2d 
828, second case, 242 Ala. 7, grant¬ 
ing certiorari and reversing 5 So. 
2d 828, first case, 30 Ala.App. 242. 

29 C.J. p 196 note 96. 

Bemaad as compliance with mis 
A Judgment of court of appeals, re¬ 
versing probate Judge's judgment 
discharging habeas corpus petition¬ 
er from sherllTs custody under val¬ 
id extradition warrant and remand¬ 
ing cause for further proceedings, 
complied in essence with statute re¬ 
quiring appellate court, on appeal' 
from erroneous Judgment, to render 
judgment which trial court should 
have rendered.—Shelton v. State of 
Texmessee ex rel. State of Alabama, 
Ala.App., 12 So.2d 103. 

69. Okl.—^Bx parte Fortune, 53 P. 
2d 1100, 176 Okl. 614—Ex parte 
Sloan, 296 P. 398, 147 OkL 164. 

Pa.—Commonwealth v, Butler, 84 Pa- 
Super, 291—Commonwealth v. Fax- 
stein, 84 Pa.Super. 243. 

Review de novo see supra S 120 d. 
7(h Tex.—Castro v. Castellanos, 

Com.App., 294 S.W, 626, reversing, 
Castellanos v. Castro, Civ.App., 289 
S.W. 104. 

■WlLMre evldeiiioe is ooufllctliig 
Where there was evidence. In ha¬ 
beas corpus proceedings by the par¬ 
ents of the deceased mother of a mi¬ 
nor child against his father to secure 
his possession and permanent cus¬ 
tody, that he could not receive, at 
defendant's home, the close care and 
attention requlr^ because of his 
delicate health, a decree will not be 
rendered in defendant's favor, on re¬ 


versal of a decree for petitioners be¬ 
cause of an erroneous charge, al¬ 
though defendant's evidence showed 
him suitable for the custody of the 
child.—Pasel v. Gunning, Tex.Civ. 
App., 249 S.W. 876. 

71. Fla.—^Lemons v. State, 168 So. 
819, 119 Fla. 476. 

72. U.S.—Johnson v. Chin Ah Telt 
ex reL Chin Guey Guan, C.C.A 
Mass., 14 F.2d 953. 

Neb,—^Hulbert v. Fenton, 215 N.W. 
104, 116 Neb. SIS-—State v. Shrader, 
103 N.W. 276, 73 Neb. 618, 119 Am. 
S.R 913. 

Prisoner held under excessive sezu- 
tence 

Where sentence imposed by trial 
court was excessive and defendant 
had been discharged in habeas cor¬ 
pus proceedings, on proceedings in 
error by sheriff to review Judgment 
in habeas corpus proceedings. Judg¬ 
ment was reversed with directions 
that defendant be remanded to cus¬ 
tody of sheriff to be presented to the 
proper coui*t for sentence according 
to law.—Coleman v. State ex rel. 
WUson, 190 So. 610, 189 Fla. 401. 

On quashal of pzooeadings below 
Where the lower court improperly 
granted a writ and discharged a 
prisoner sentenced to death, the 
court, on qizashlng the proceedings 
below, could direct the prisoner to be 
remanded to custody.—State v. Su¬ 
perior Court of Arizona in and for 
Pinal County, 215 P- 638, 26 Arlz. 
226. 

Judgment construed as directing de¬ 
livery of petitioner 
A Judgment of court of appeals, 
reversing probate judge's order dis¬ 
charging habeas corpus petitioner 
from sheriff's custody under valid 
extradition warrant and remanding 
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cause, amounted to Judgment direct¬ 
ing delivery of petitioner into cus¬ 
tody of demanding state's agent, 
where petitioner refused to offer evi¬ 
dence after remand that he was not 
fugitive from justice, and he can¬ 
not properly complain of absence of 
such specific direction In judgment 
on appeal from Judgment dismissing 
his subsequent habeas corpus peti¬ 
tion.—Shelton v. State of Tennessee 
ex rel. State of Alabama, Ala.App., 
12 So.2d 108. 

7a N.C.—In re Blaie, 114 S.B. 294, 
184 N.C. 278. 

74* Ind.—Lawrence v. King, 180 N. 
H 1, 203 Ind. 252. 

Okl.—Ex parte Walrod, 120 P.2d 783, 
73 Okl.Cr. 299. 

Tex.—Ex parte Wall, 91 S.W.2d 1065, 
130 TexCr. 50—Ex parte Wilkin¬ 
son, 278 S.W. 426, 102 Tex.Cr. 336, 
29 aJ. p 196 note 96 [a] (2). 
Detention under mlsconstruotlon of 
statute 

Where assistant secretary of labor 
erred In construing statute under 
which alien was ordered to be de¬ 
ported, circuit court of appeals err¬ 
ed in remanding habeas corpus pro¬ 
ceeding to district court for trial de 
novo instead of remanding the cause 
for discharge of alien from custody. 
—^Kessler v. Strecker, La., 59 S.Ct. 
694, 307 U.S. 22, 88 L.Ed. 1082, modi¬ 
fying, C.C.A, Strecker v. Kessler, 96 
F.2d 976, rehearing denied 96 F.2d 
1020, certiorari gi'anted Kessler v. 
Strecker, 59 S.Ct. 102, 305 U.S. 687, 
83 L.Ed. 871. 

Seooxmnondatlon of disohazgo 
Where relator In habeas corpus 
proceeding had served seven months 
of a void sentence to the state train¬ 
ing and agricultural school for one 
year, and the trial court in the ha- 
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or mandate of the appellate court regarding the dis¬ 
position of a person detained on a criminal charge 
is not transmitted to the lower court for enforce¬ 
ment but is certified to and operates directly on 
the officer or other person by whom the relator is 
detained.^® Authority to proceed in a criminal case 
is not necessarily dependent on a proper delivery of 
the mandate issued on affirmance of a judgment de¬ 
nying accused a writ of habeas corpus or on dis¬ 
missal of the appeal.^® In a proper case the man¬ 
date of the reviewing court may be stayed.77 

g. Gondusiveness of Decision 

The ruling of the appellate court is binding on the 
lower court. An affirmance without remand finally ad¬ 
judicates the litigation, unless It states that It is with¬ 
out prejudice. 

The lower court is bound to accept the ruling of 
the appellate court.“^8 Except where it expressly 
provides that it is without prejudice,a decision 
of the appellate court affirming a final judgment in 
habeas corpus proceedings without remanding the 
cause finally adjudicates the litigation;®® further 
proceedings in the case in both the appellate court 
and the lower court are precluded,®^ and the judg¬ 
ment of the lower court is in full force and effect, 
precisely the same as though no appeal to the ap¬ 
pellate court had been taken.®^ Where although 
separate notices of appeal were filed in the lower 


court, and separate prsecipes in the appellate court, 
by two persons, where the appeals are otherwise 
treated as one and the lower court had jurisdiction 
of both persons, a single judgment of aflSrmance is 
effectual and binding as to both-®® 

h. Costs 

General rules cover the allowance of costs. 

Although the petitioner for a writ of certiorari 
which was denied below may be successful on pro¬ 
ceedings in error, costs may be awarded against him 
where there has been a delay in bringing such pro¬ 
ceedings in error for a considerable time after the 
hearing below, during all of which time he has been 
free from actual restraint.®^ Where respondent has 
acted in good faith under what purports to be a 
valid court order, costs will not be allowed against 
him on appeal although the petitioner is success¬ 
ful.®® 

§ 122. Certiorari and Habeas Corpus as An¬ 
cillary Writs 

To aid the court in reaching an Intelligent decision on 
a writ of habeas corpus, a writ of certiorari may Issue 
to bring up before it the record of the proceedings in 
the court under whose Judgment or order the petitioner 
is detained. Conversely, a court in which a writ of cer¬ 
tiorari is pending may Issue a writ of habeas corpus to 
bring up the prisoner. 


beas corpus proceeding had held the 
sentence void by reason of relator’s 
age but had committed relator to 
custody of sheriff with view to rela¬ 
tor’s subsequent appearance in the 
criminal court, supreme court, in af¬ 
firming Judgment, would recommend 
permanent discharge of relator since 
it appeared that Justice had been 
substantially served.—^Lynch v. State 
ex rel. KUlebrew, Tenn., 166 S.W.2d 
397. 

75. Tex—^Ex parte Plrmln, 131 S.W. 

1116, 60 TexCr. 222. 

29 C.J. p 196 note 7. 

7R U.S.—^Lambert v. Barrett, N.J., 
16 S.Ct 135. 159 U.S. 660, 40 L.Ed. 
296. 

29 C.J. p 196 note 12. 

77. U.S.—Rose v. Roberts, N-T., 99 
P. 952. 40 C.C.A. 203. 

29 CJ. p 196 note 11. 

78. Ala.—Shelton' v. State of Ten¬ 
nessee ex reL State of Alabama, 
App., 12 So.2d 103. 

On remand 

Where habeas corpus petitioner, 
discharged from sherifTs custody 
under valid extradition warrant by 
probate Judge’s judgment, reversed 
by court of appeals, which remanded 
cause for further proceedings, re¬ 
fused to present testimony after re¬ 
mand that he was not fugitive from 


Justice, It was probate Judge’s right 
and duty to order sheriff to take pe¬ 
titioner in charge for delivery to 
proper officer of state demanding 
extradition.—Shelton v. State of Ten¬ 
nessee ex rel. State of Alabama, su¬ 
pra. 

On a second application the dis¬ 
trict court was bound to accept and 
follow the ruling of the circuit court 
of appeals on appeal from the deci¬ 
sion on the first application that rela¬ 
tor in habeas corpus proceeding be 
discharged.—^U. S. ex rel. Cunning¬ 
ham V. Fetters, Pa., 50 P.2d 449, cer¬ 
tiorari granted Fetters v. U. S. ex 
rel. Cunningham, 51 S.Ct. 347, 283 
U.S. 812, 75 L.Ed 1429, reversed on 
other grounds 51 S.Ct 696, 283 U. 
S. 638, 75 Ii.Ed. 132L 
79- Tex—Ex parte Whiteside, 150 S. 

W.2d 1022, 141 TexCr. 642. 

00. Ga .—VryoT v. Pryor, 187 S,E. 
667, 164 Ga. 7. 

81. Ga-—Pryor v. Pryor, supra. 
Baopening proceadisgs 

Order permitting habeas corpus 
proceedings to be reopened after af¬ 
firmance of Judgment by supreme 
court, and changing custody of child 
sought, was held error.—^Pryor v. 
Pryor, supra. 

Amandment of return 
After a decision on appectl, allow-i 
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Ing custody of an Infant to petition¬ 
er, a motion to amend the return as 
originally filed and to have the issues 
raised by the amended return tried 
will be denied, as respondent is con¬ 
cluded under the principle of res Ju¬ 
dicata to try issues which, in the ex¬ 
ercise of due diligence, could have 
been inquired into on the original 
hearing.—^Busbee v. Reese, 118 S.E. 
185, 125 S.a 121. 

83. Ga.—Pryor v. Pryor, 137 S.E. 
667, 164 Ga. 7. 

Appeal from order remaaidlng prls. 
oner 

On the affirmance on writ of error 
of an order remanding a prisoner to 
custody In a habeas corpus proceed¬ 
ing, the prisoner Is no longer under 
the writ of habeas corpus, but he 
will be remanded to the custody of 
the proper officer, to be held under 
the capias or commitment Issued 
prior to the issuance of the writ of 
habeas corpus.—State v. Allen, 89 
So. 398, 82 Fla. 149. 

83. Neb.—Ex parte Urban, 126 N.W. 
643, 86 Neb. 217, denying rehear^ 
Ing 124 N.W. 467, 85 Neb. 796. 

St Wyo.—^Posvar v. McPherson, 253 
P. 667, 36 Wyo. 169. 

85. Utah.—Ex parte Polck, 182 P.2d 
130. 
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The writ of habeas corpus is effectual only to 
bring up the body of the prisoner with the cause of 
his detention. Where, therefore, the return to the 
writ shows that the prisoner is held by virtue of 
proceedings in a court or before a magistrate over 
which the court issuing the habeas corpus has a 
supervisory authority, the latter court will issue a 
writ of certiorari in aid of the writ of habeas corpus 
to bring up the record in order that it may fully de¬ 
termine the legality of the imprisonment.^® Con¬ 
versely, the court in which a writ of certiorari is 
pending may issue a writ of habeas corpus to bring 
up defendant, to the end that its jurisdiction may be 
effectively exercised.®*^ The issuance of a writ of 
certiorari in aid of habeas corpus is discretionary.®® 
Where the only question presented in the habeas 
corpus proceeding is the constitutionality of statutes, 
there is no necessity for an ancillary writ of certi¬ 
orari to bring up the record;®® and, where habeas 


corpus does not lie, an application for an ancillary 
writ of certiorari will be denied,®® or, if such a writ 
has issued, it will be dismissed.®^ Where, by certi¬ 
orari, an attack is made on the proceedings which 
are not assailed by habeas corpus, the proceeding is 
not ancillary.®® 

The function of the writ is merely to supply ma¬ 
terial for intelligent decision of the questions prop¬ 
erly raised and before the court.®® Thus it brings 
up for review only matters bearing on the juris¬ 
diction of the trial court®^ or radical defects in its 
judgment®® It cannot be used to bring before the 
habeas corpus court procedural errors and defects 
reviewable on appeal or certiorari.®® 

The habeas corpus proceeding must be determined 
solely on the basis of the return to the writ of cer¬ 
tiorari, and such return is concltisive and cannot be 
traversed.®^ 


VL SUSPENSION OP WEEP 


§ 123. Power to Suspend 

Under the Constitution of the United States and a 
number of the states, the privilege of the writ of habeas 
corpus shall not be suspended unless, when In cases of 
rebellion or invasion, public safety requires It; and in 
some states the writ may never be suspended. 


The Constitution of the United States pro¬ 
vides that “the Privilege of the Writ of Habe¬ 
as Corpus shall not be suspended, unless when 
in Cases of Rebellion or Invasion the public Safe¬ 
ty may require it.”®® There is a like provision 


88. U.S.—Ex parte Salinirer, CO.A. ' 
N.T., 288 P. 752. 

29 C.J. p 196 note 16. 

Bscord already before conrt 
Where the records and files of 
proceedings of the probate court, 
complained of In petition to circuit 
court for writ of habeas corpus, were 
before the circuit court, it is imma¬ 
terial that no writ of certiorari was 
Issued to bring them from the pro¬ 
bate to the circuit court.—^In re Pet¬ 
rovich. 192 N.W. 667, 222 Mich. 79. 

AppeUate oonrt, reviewing habeas 
corpus proceeding on certiorari, can¬ 
not supplement the lower court’s 
record by certiorari to the court 
which sentenced the prisoner.—Ex 
parte Spencer, 232 N.W. 748, 262 
Mich. 48. 

To court of coordinate Jurisdiction 
In habeas corpus by federal pris¬ 
oner, federal district court had no: 
Jurisdiction to issue writ of "certio¬ 
rari” to require another district 
court, wherein prisoner was convict¬ 
ed, to certify record in prisoner's 
prosecution.—Stewart v. Johnston, G 
GA.Cal., 97 P.2d 648, certiorari de¬ 
nied 61 S.Ct. 447, 812 U.S. 677. 85 I>. 
Ed. 1117. 

In New York 

(1) The remedy of certiorari Is 
incorporated In ^e code with the 
habeas corpus provision for the pur¬ 
pose of reaching those cases where 
the production of the body is unnec- 

39 C.J.S.—48 


essary to the decision of the ques¬ 
tion to be presented,—^People v. Van 
de Carr, 83 N.Y.S. 245. 86 App.Div. 9. 

(2) Except for the actual produc¬ 
tion of the body of the prisoner, the 
proceedings on either writ are pre¬ 
cisely the same.—^People v. Plynn, 
74 N.Y.S. 731, 37 MIsc. 87, affirmed 
76 N.Y.S. 293, 72 App.Div. 67—Peo¬ 
ple V. Hagen, 69 N.Y.S. 451, 34 Mlsc. 
24. 

(3) As appears in Certiorari § 4 b, 
the writs may ordinarily be issued In 
the alternative to meet the situation 
of the relator. 

(4) But a practice exists of issu¬ 
ing both writs in cases of detention 
before conviction for the purpose of 
examining the evidence to see wheth¬ 
er there is evidence of guilt.—^Po- 
ple V. Van de Carr, supra. 

(5) It has been said that in some 
cases either writ may be resorted 
to after the failure of the other to 
accomplish the desired end.—^People 
ex rel. Semenoif v. Nagle, 194 N.Y.S. 
602, 118 Misc. 476. 

(6) Other holdings relating to cer¬ 
tiorari to inquire into cause of deten¬ 
tion.—^People V, Tompkins, 2 Edm. 
SeLCas. 191—29 GJ. p 196 notes 16, 
16 [f]. 

87. Pa.—Gosline v. Place, 32 Pa. 520. 
29 C.J. p 197 note 17. 

sa U.S.—^Ex parte Salinger, CGA. 

N.Y., 288 F. 752. 
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89. Mich.—Ex parte Palm, 238 N.W. 
732, 255 Mich. 632, certiorari de¬ 
nied People of State of Michigan 
ex rel. Palm v. Jackson, 52 S.Ct. 
409, 286 U.S. 547, 76 KEd. 938. 
sa Wash.—Voigt v. Mahoney, 116 
P.2d 300, 10 Wa8h.2d 157. 

29 GJ. p 197 note 18. 

91. Mich.—^In re Stone, 294 N.W. 

156, 295 Mich. 207. 

98. Mont—State v. Eemiie, 60 P. 
589, 24 Mont 45. 

93. Mich.—^People v. Harris, 253 N. 
W. 312, 266 Mich. 317—In re Gard¬ 
ner, 244 N.W. 258, 260 Mich. 132. 

94. Mont—^In re Boyle, 68 P. 409, 
471, 26 Mont 865. 

95. Mich.—^In re Gardner, 244 N.W. 
253, 260 Mich. 122. 

9a Minn.—State v. Lockwood, 193 
N.W. 113, 155 Minn. 263. 

Bzoesslva penalty 
Defendant is not confined to appeal 
to obtain relief from a penalty In 
excess of that allowed by statute, 
but may use certiorari as auxiliary 
to habeas corpus.—State v. Seventh 
Judicial Dlst Ct, 37 P. 9, 14 Mont 
452. 

97. Mich.—In re OflEQl, 292 N.W. 362, 
293 Mich. 416. 

9a U.S.—^Ex parte Zimmerman, G 
GAH^wail, 132 F.2d 442. 

29 C.J. p 197 note 22. 
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in the constitutions of some of the states,®® in 
the act of congress for the government of the 
Philippines,^ and in the Organic Act of Hawaii.® 
Under some state constitutions the prohibition is 
even broader, prohibiting absolutely, without ex¬ 
ception or qualification, the suspension of the 
writ.® In no case can the power be exercised, 
under either the federal constitution or the constitu¬ 
tion of a state, unless the conditions specified there¬ 
in exist but, where such conditions do exist, the 
privilege of the writ may be suspended.® The pro¬ 
vision in the United States Constitution does not 
purport to convey power or jurisdiction to the ju¬ 
diciary.® It is in restraint of executive and leg¬ 
islative powers,7 and affects the judiciary no further 
than to impose on it the necessity, if the privilege 
of habeas corpus is suspended by any authority, to 
decide whether the exigency demanded by the con¬ 
stitution exists to sanction the act.® This provision 
of the federal constitution is not restrictive of state, 
but only of national, action.® 

What constitutes suspension. The suspension of 
the writ which is prohibited means an absolute de¬ 
nial of the right to demand an investigation into the 


cause of detention.^® It has no reference to rea¬ 
sonable delay that may be occasioned in the dispo¬ 
sition of the case.ii The privilege of the writ is 
not deemed suspended by the failure to provide for 
appeal in cases founded on a recognized classifica¬ 
tion or distinction,^® or by the fact that an appeal 
is entertained from an order discharging a person 
from custody on his application for a writ of habeas 
corpus^® or by the refusal of the writ under a 
proper state of facts.^^ 

Who may suspend. It has been held that only 
the legislative branch of the government can sus¬ 
pend or authorize the suspension of the writ but 
there is authority to the contrary.!® Congress may 
suspend the privilege of the writ generally or in 
particular cases,!*^ and it may suspend it directly,!® 
or it may commit the matter within proper limits 
to the judgment of the president.!® 

In Hawaii, the governor has the power to sus¬ 
pend the privilege of the writ.®® 

As to whom suspended. The meaning of this pro¬ 
vision in the constitution of the United States would 
seem to be that, when the public safety is endan¬ 
gered by rebellion or invasion, the privilege of this 


Tlie eoxLstitntloiL of tlie Confeder¬ 
ate States contained a like provision. 
—^In re Spivey, 60 N.C, 540—29 C.J. 
p 197 note 25. 

99. NT.Y.—^People es rel. Pahl v. Pol¬ 
lack, 22 lSr.T.S.2d 413, 174 Misc. 
981, cause remanded People ex rel. 
Pahl V. Hagerty, 26 N.Y.S.2d 568, 
261 App.Div, 1049. 

S.C.—^Hearon v. Calus, 183 S.E. 13, 
178 S.C. 381. 

S.D.—^Wangsness v. McAlplne, 190 N. 

W. SS3, 46 S.D. 75. 

29 C.J. p 197 note 23. 

1. U.S.—Fisher v, Baker, Philippine, 
27 S.Ct. 135, 203 U.S. 174, 51 L.Ed. 
142, 7 Ann.Cas. 1018. 

2. U.S.—Ex parte Zimmerman, C.C. 
A.Hawaii, 132 F.2d 442. 

3. OkL—In re Knight, Cr., 131 P. 
2d 506. 

29 G.J. p 197 note 26. 

Scope of pxohlhltioa 
Cases within the relief afforded by 
a writ of habeas corpus at common 
law cannot be placed beyond its reach 
under the constitutional guaranty 
that the privilege of the writ of ha¬ 
beas corpus shall never be suspend¬ 
ed by the authorities of the state.— 
State ex rel. Attorney General v. 
Higgins, Okl.Cr., 187 P.2d 273—-In re 
Knight OkLCr., 131 P.2d 506. 

4i S.C.—^Hearon v. Calus, 183 8.11. 

13, 178 S.C. 381. 

29 C.J. p 197 note 27. 

5. U.S.— "Ex. parte Zimmerman, C.C. 
A.Hawaii, 132 F.2d 442. 


6. U.S.—Ex parte Caldwell. C.C.W. 
Ya, 138 F. 487, reversed on other 
grounds 26 S.Ct. 264, 200 U.S. 293, 
50 L.Ed. 488—^In re Barry, O.C.N. 
Y., 42 P. 113, 136 U.S. 597, 34 L». 
Ed. 503 note, error dismissed Barry 
V. Merceln, 5 How. 103, 12 Li.Ed. 
70. 

7. U.S.—Ex parte Caldwell, C.C.W. 
Ya, 138 P. 487, reversed on other 
grounds 26 S.Ct. 264, 200 U.S. 293. 
60 L.Bd, 488—In re Barry, C.C.N.Y.. 
42 P. 113, 138 U.S. 697, 34 L.Ed. 
603 note, error dismissed Barry v, 
Mercein, 5 How. 103, 12 L.Ed. 70. 

S. U.S.—^In re Barry, supra 
9. U.S.—Gasquet v. Lapeyre, La., 87 
S.Ct 165, 242 U.S. 367, 61 L.Ed. 367. 
29 C.J. p 197 note 31. 
la Ala—State v. Towery, 39 So. 
309, 143 Ala 48. 

Conn.—^Macready v. Wilcox, 33 Conn. 
321. 

Statute held not to vospead right 
Where statute requiring a person 
acquitted of murder by Insanity to 
be committed to the Ionia state hos¬ 
pital for the criminally insane, and 
authorising governor at his discre¬ 
tion to discharge a committed per¬ 
son, etc., did not restrict the com¬ 
mitted person to such procedure, the 
statute was not unconstitutional as 
depriving committed person of his 
right to habeas corpus after commit¬ 
ment to secure a determination of 
his sanity, in view of habeas corpus 
statute.—^People v. Dublna, Mich., 8 
N.W.2d 99. i 


11. Conn.—^Macready v. Wilcox, 33 
Conn. 821. 

N.Y.—People v. Kaiser, 136 N.Y.S. 
274, 150 App.Div. 541, affirmed 99 
N.E. 196, 206 N.Y. 46. 

12. Ala.—^Tillman v, Walters, 108 
So. 62, 214 Ala. 71, granting cer¬ 
tiorari 108 So. 61, 21 Ala.App. 241, 
and certiorari denied 108 So. 67, 
214 Ala. 76. 

13. S.D.—Wangsness v. McAlpine, 
190 N.W. 883, 46 S.D. 76. 

14. Mo.—State v. Wurdeman, 153 
S.W. 849, 264 Mo. 661. 

IS- U.S.—^Bx parte Bollman, D.C., 4 
Cranch 75, 2 L.Ed. 554. 

29 C.J. p 198 note 35. 

Xn absence of congressional action, 
a writ of habeas corpus cannot be 
denied in a proper case even in war¬ 
time.—Ex parte Stewart D.GCal., 47 
F.Supp. 410. 

18. Idaho.—^In re Boyle, 57 P. 706, 6 
Idaho 609, 96 Am.S.R. 286, 45 L.R. 
A. 832. 

29 C.J. p 198 note 36. 

17- U.S.—McCall V. McDowell, C.C. 
Cal., 15 P.Cas.No.8,673, 1 Abb. 212, 
Deady 233. 

lA U.S.—^McCall V. McDowell, su¬ 
pra. 

19. U.S.—^Ex parte Milligan, Ind., 4 
WalL 2, 18 L.Ed. 281. 

29 C.J. p 198 note 39. 

20. U.S.—^Bx parte Zimmerman, C.G. 
A-Hawail, 132 F.2d 442. 
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writ may be suspended as to persons suspected of 
or charged with aiding, sustaining, or promoting 
such rebellion or invasion, and thereby endangering 
the public safety.2l It was never designed to pre¬ 
vent the discharge of persons illegally held as sol- 
diers.22 

Federal suspension of state court writs. The ju¬ 
risdiction of the writ of habeas corpus rightfully 
belongs to the respective states, and the federal 
government is inhibited from suspending its priv- 
ilege,23 except in cases of rebellion or invasion.^^ 

§ 124. Operation and Effect of Suspension 

Suspension of the privilege of the writ does not pre¬ 


vent the Issuance thereof, but only prevents further pro¬ 
ceedings thereon when applicable. 

Suspension of the privilege of the writ of habeas 
corpus does not suspend the writ itself. The writ 
issues as a matter of course; and, on its return, 
the court decides whether applicant is denied the 
right of proceeding any further.25 It has been 
pointed out, however, that this rule must be taken 
in the light of the general rule in habeas corpus 
proceedings that the issuance of the writ depends in 
any case on the showing made in the petition, so 
that, where the privilege of the writ has been sus¬ 
pended, the court may decline to issue a writ where 
it appears on the face of the petition that the pe¬ 
titioner is not entitled to it.28 


HABEAS GOEPUS AD DELIBEBAHDTTM ET BE- 
CXPIENDUM. See Habeas Corpus § 1. 

HABEAS GOEFUS AD FAGIEimnM ET EEGIP- 
IEHDT7M. See Habeas Corpus § 1. 

HABEAS GOEFTJS AD PEOSEQX7HNDUM. See 
Habeas Corpus § 1. 

HABEAS OOEPUS AD EESPONDENDX7M. See 
Habeas Corpus § 1. 

HABEAS GOEPUS AD SATISFAGIEKDIJM. See 
EEabeas Corpus § L 

HABEAS OOEPUS AD SUBJIGlEimUBL See 
Habeas Corpus § L 

HABEAS OOEPUS AD TESTIFIOANDUM. See 
Habeas Corpus § L 

HABEAS OOEPUS GUM GAUSA. See Habeas 
Corpus § 1. 

HABEMUS OPTIMUM TESTEM, GONFITENTEM 
EEUMi 

HABENDUM. Literally "To have,” or "to be had.”2 


In conveyancing in what is frequently called the 
"habendum clause,” see Deeds § 22 c, d, definitions 
and distinctions; § 116, construed in connection 
with granting clause; and § 129, conflict between 
the habendum and prior parts of deed. As used in 
a will see the C.J.S. title Wills § 802, also 29 C.J. 
p 199 note 12. 

HABENDUM ET TENENDUM. Literally "To have 
and to hold.” Formal words in deeds of land from 
a very early period.* 

HABENDUM IN GHAETA VEL AUOET [VELj 
EESTEINaiT; BED NON NOVUM INDU- 
OIT.4 

HABENTES HOMINES. Latin literally, ^^aving 
men,” that is, men who have, hence in old English 
law, rich men.^ 

HABENTIA. Latin, literally "Things had,” hence 
riches.® 

HABEE A UNO POE GONFESO. In Spanish law, 
to have, or hold, one as confessed, hence to declare 
in default.'^ 

HABERE. Latin, in the civil law, to have.® 


21. N.T.—People v. Gaul, 44 Barb.. 
98. 

22. N.T.—^People v. Gkiul, supra. 

29 aj. p 198 note 45. 

23. Ind.—Grlfftn v. Wilcox, 21 Ind. 
370. 

24. Wls.—^Bagnall v. Ableman, 4 
Wis. 168—In re Booth, '3 Wis. 167. 

25. U.S.—^Ex paxte Milligan, Ind., 4 
Wall. 2, 18 LkEd. 281. 

Tex.—State v. Sparks, 27 Tex. 706. 

S6L tr.S.—Ex parte Zimmerman, CC. 
A^Hawaii, 182 F.2d 442. 


. 1. A maxim meaning “We consider 
as the best witness a confessing de¬ 
fendant**—^Bouvier Ij.D. 

Applied in State v. Bowe, 61 Me. 
171, 177. 

Sltnilariy rendered 
We have the best witness,—a con¬ 
fessing defendant—^Black LkD. 

Paraphrased 

What is taken pro confesso is tak¬ 
en as indubitable truth; the plea of 
guilty by the party accused shuts out 
all further Inquiry. “Mabemus con- 
dtentem reum’* is demonstration, im- 
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less Indirect motives can be assigned 
to it—Black Li.D. 

2. Burrill L..D. 

3. Black Ij.D. 

See also Deeds 6 22 b. 

^ A maxim meaning “The haben¬ 
dum in a deed either increases or re¬ 
stricts; but induces nothing new.”— 
Peloubet Leg. Max. 

& Black LuD. 
e. Black Li.D. 

7. Escriche Dlcclonarioi. 

& Black Ii.lX 
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HABEBE FACIAS POSSESSIONEM. Latin, Ut- 
erally ^‘That yon cause to have possession.” The 
name of the process commonly resorted to by the 
successful party in an action of ejectment, for the 
purpose of being placed by the sheriff in the actual 
possession of the land recovered. It is commonly 
termed Eamply ^Taabere facias,” or ‘Tiab. fa.”® 

HABEEE FACIAS SEISINAM. Latin, Hterally 
“That you cause to have seisin.” The writ of exe¬ 
cution in real actions, directing the sheriff to cause 
the demandant to have seisin of the lands recov¬ 
ered; it was the proper process for giving seisin of 
a freehold, as distinguished from a chattel interest 
in lands.^® 

HABERE FACIAS VISUM. Latin, Hterally “That 
you cause to have a view.”ii A writ that lay in 
divers oases in real actions, as in formedon, etc., 
where a view was required to be taken of the lands 
in controversy a writ to cause the sheriff to take 
a view of lands or tenements.i8 

HABERE LIOERE. Latin, in Roman law, to allow 
one to have possession, a phrase denoting the duty 
of the seller of property to allow the purchaser to 
have the possession and enjoyment, and for the 
breach of which an “actio ex empto” might be main- 
tained.1^ 

HABERJECTS. a doth of mixed colors.^^ 
HABET AUQUm EX INIQUO OMNE MAGNUM 


EXEMPLUM, QUOD CONTRA SING ULOS, 
UTIUETATE PUBLIOA REPENDITUR.I 6 

HABETO TIBI RES TUAS. Latin, Hterally ‘TEave 
or take your effects to yourself.”' One of the old 
Roman forms of divorcing a wife.^^ 

HABIL. In Spanish law, qualif ed or capacitated.^® 

HABHiIS. Latin, fit, suitable, active, useful, said 
of a servant; proved or authentic, of the Book of 
Saints; fixed, stable, of the authority of the king.i® 

HABILITAR. In Spanish law, to confer or acquire 
capacity.®® 

HABIT. A word with a clear and well understood 
meaning;®! and variously defined as aptitude by do¬ 
ing frequently the same thing; a customary state, 
a disposition acquired by frequent repetition, estab- 
Hshed manner, and usage;®® also aptitude or in¬ 
clination to;®® the customary conduct of a person, 
to pursue which he has acquired from frequent repe¬ 
titions of the same act;®^ the disposition of a per¬ 
son toward a certain thing;®® a fixed or estabHshed 
custom, an ordinary course of conduct.®® 

“Habit” has been held equivalent to, or nearly 
synonymous with, “custom;”®"^ and is to be distin¬ 
guished from “single or occasional acts.”®® 

Intemperate habit or Intemperate habits. Plain 
nontechnical words,®® meaning any habit pursued to 
excess;®® and with particular reference to intoxi¬ 
cants it is the use thereof, commonly, to excess;®! 


DistboffiiljUiea Ikom ooffasta wozds 
Sometimes it Is dlatln^lshed from 
"tenere,** to hold, and “possldere," to 
possess; hahere referring- to the 
right, tenere to the fact, and possl- 
dere to both.—^Black iLuD. 

9. Black LbD. 

EUmllaxly ezpzMwed 
A writ of execution for the suc¬ 
cessful plaintifl in ejectment to place 
him in legal possession of the lands. 
—Gilmer v. Poindexter, La., 10 How. 
(U.S.) 257, 265, 13 L.Ed. 411. 

20 C.J. p 199 note 18. 

la Black L.D. 

11. Black L.D. 

12. Rapalje & L.X 1 .IX 

13. Black L.D. 

14. Black I 1 .D. 

15. Blac^ 1 j.D. 

16; A maxim meaning **Hiyery great 
example of punishment has in it 
something of Injustice; but the suf¬ 
ferings of individuals are compensat¬ 
ed by the service rendered to the 
public.”—^Tayler L. Gloss. 

17. Black L.D. 


la. Bscrlche Dicclonario. 

19. Black L.D. 

20l Escriche Dicclonario. 

21. Ind.—^Lynch v. Bates, 88 N.E. 
806, 808, 139 Ind. 206. 

Or.—^Marks v. Herren, 83 P. 385, 386, 
47 Or. 60*3. 

22. Ala.—State v. Savage, 7 So. 183, 
184, 89 Ala. 1, 7 L.H.A 426. 

29 O.J. p 199 notes 29, 30, *33, 34, 87. 

23. Ala.—^Brown v. Brown, 121 So. 
886, 219 Ala. 104. 

24. U.S.—Knickerbocker L. Ins. Co. 
V. Foley, S.C., 105 U.S. 850, 354. 26 
L.£d. 1055. 

29 C.J. p 199 note 35. 
fUmllazly expressed 

(1) A disposition or condition of 
the body or mind acquired by custom 
or a usual repetition of the same act 
or function.—^Black LbD. 

(2) ”Hablt . . . Imports a 

disposition or condition of the body 
or mind acquired by custom, or a 
frequent repetition of the same act; 
or, to express it otherwise, the cus¬ 
tomary conduct to pursue which one 
has acquired a tendency from the 
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frequent repetition of the same act” 
—^Provident Sav. L. Assur. Soc. v. 
Macon Exch. Bank, Ga., 126 F, 360, 
381, 61 C.C.A. 810. 

25. Pa.—Zelgler v. Commonwealth, 
14 A 237, 238, 10 Pa.Cas. 404. 

Ax, for example, the disposition of 

a slave to run away.—^Macarty v. 
Bagnleres, 1 Mart, La., 149, 150. 

26. Ind.—Conner v. Citizens* St R. 
Co., 45 N.E. 6&3, 666, 146 Ind. 430. 

29 C.J. p 199 notes 81, 3*2. 

27. Ind.—Lynch v. Bates, 88 N.E. 
806, 808, 139 Ind. 206. 

Or.—^Marks v. Herren, 83 P. 385, 386, 
47 Or. 603. 

23. Ind.—^Lynch v. Bates, 38 N.E. 

806, 808, 139 Ind. 206. 

29 C.J. p 199 note 35 [b]. 

29L Wls.—Andrews v. U. S. Casualty 
Co., 142 N.W. 487, 490, 164 Wls. 82. 
80. Pa.—^Zelgler v. Commonwealth, 
14 A 287, 238, 10 Pa.Cas. 404. 

3L Wis.—Andrews v. U. S. Casualty 
Ca, 142 N.W. 487, 490, 164 Wls. 82. 
A person of intemperate habits in 
this sense is one who is in the habit 
of getting drunk now and then, or 
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any immoderate or excessive use of intoxicating liq- 

Tiors.82 

Other phrases employing the word are collected 
in the footnote.38 

HABITABLE. As applied to a dwelling, the word 
means "tenantahle,” that is, reasonably fit for the 
occupation of a tenant of the class occupying it.84 

EABITAOIOH. Spanish, literally ‘TEabitation,” 
and in Spanish law the right of occupying another’s 
dwelling. It differs from *‘uso,” the right of use, in 
that it.does not include the right to receive income; 
but in other respects it is governed by the rules ap¬ 
plicable to use and usufruct, and it may be ex¬ 
tinguished for the same causes as the latter as well 
for abuse of the premises.86 The right of ^Qiabi- 
tacidn” cannot now be alienated or leased although 
formerly it could be.86 

HABITAHOT or INHABITAHOT. It has been said 
that the word is difflicult to define, 87 but that it is 
recognized everywhere as at least presupposing an 


element of more or less permanency *,8 8 and it has 
been defined as the fact of residence at a place, with 
the intent to regard it as and make it a home; 89 
also as a fixed and permanent abode, a dwelling 
place for the time being, as contradistinguished 
from a mere temporary locality of existence.^® 
“Habitancy” or "inhabitancy” may be affirmed either 
of the United States, a state, or a subordinate lo¬ 
cality.^! 

The term has been held synonymous with, and also 
distinguished from, "domicile” see Domicile § I 

note 10, and “residence.”^2 

HABITANT. In French and Canadian law, a resi¬ 
dent tenant; a settler; a tenant who kept hearth 
and home on the seigniory, also a native of Canada 
of French descent, particularly of the peasant or 

farming class.^8 

HABITATION. (lenerically, a place of abode, a 
place to dwell in;^^ and, more particularly, domi¬ 
cile dwelling house or home;^® the place where 


setting under the Influence of liquor 
every once In a while.—^Blkln v. 
Buschner, Pa., 16 A. 102, 104. 

3% Ala.—State v. Latham, $1 So. 
351, 352. 174 Ala. 281. 

33. Phrases ooBatmed 

(1) ^‘Debauched habits" see 25 C.J. 
S. p 1301 note 17. 

C^) ‘"Habit and repute,” applied in 
, Scotch IS'W to a general understand¬ 
ing and belief of something's having 
happened: thus, by the law of Scot¬ 
land, Riarrlage may be established by 
"habit and repute" where the parties 
cohabit' and are at the same time 
held and reputed as man and wife. 
The same rule obtains In some of the 
United States.—^Black L.D. 

(3) “Habit-forming drugs [or sub¬ 
stances]," described as those which, 
If used habitually, destroy the voli¬ 
tion of the user to such an extent 
that he has no power to do aught but 
consume them when they are placed 
before him; and considered as In- 
•cluding or not Including Intoxicating 
liquor.—^Pratt v. Daly, 104 P.2d 147, 
150, 151, 56 Arlz. 535, 130 A.L.R. 341. 

(4) “Known Intemperate habits."— 
Clommonwealth v. Zelt, 21 A. 7, 9, 188 
Pa 615, 11 L.R.A. 603—Zelgler v. 
Commonwealth, 14 A. 237, 238, 10 Pa 
•Cas. 404. 

(o) “Secret habit," as distinguished 
from, or seldom synonsnmous with, 
“character" see 14 C.J.S. p 399 note 

42. 

34. R.I.—Miller v. McCardell, 33 A 
445. 446, 19 R.L 304, 30 L.R.A 682. 

'^Habitable rapa^' 

JBing.-^ProudCoot v. Hart, 25 Q.B.D. i 


42, 61—Belcher v. McIntosh. 2 M. & 
Hob. 186, 189. 

35. Escrlche Dlccionarlo, citing 
Spanish Clv.Code arts. 524, 528, 529. 
ZilabiUty of the ooonpaat 
If the occupancy includes the 
whole dwelling the occupant, like a 
usufructuary, must pay ordinary re¬ 
pairs, maintenance, and taxes; but 
he Is liable only for the difference be¬ 
tween such expenses and the Income 
If the occupancy Is but partial.— 
Escrlche Dlccionarlo, citing Spanish 
Clv.Code art. 627. 

38. Escrlche Dlccionarlo, citing 
Spanish Clv.Code art 625. 

37. Mass.—Borland v. Boston, 132 
Mass. 89, 98, 42 Am.H. 424—Lyman 
V. Flake. 17 Pick. 231, 234, 28 Am.D. 
293. 

3a U.S.—^Ex parte White, D.C.N.H., 
228 F. 88, 93. 

39. Mass.—Borland v. Boston, 133 
Mass, so, 98, 42 Am.H. 424. 

•29 CJ. p 200 note 49. 

Intent governs 

Inhabitancy Is a matter of inten¬ 
tion. and Is a question of fact—^In 
re Seymour, 177 H.T.S. 702, 703, 107 
Mlsc, 380. 

4a U.S,—Barney v. Oeliichs, N.T., 
11 S.Ct 414, 416, 138 U.S. 529, 34 
L.Ed. 1087. 

Wash.—^Dlgnam v. Shaff, 98 P. 1113, 
1115, 61 Wash. 412, 22 L.R.A,N.S., 
996 

29 aj. p 200 note 48. 

Slmllazly eacpreased 
Settled dwelling In a given place; 
fixed and permanent residence there. 
-Black L.D. 


41. U.S.—Galveston, H. & S. A H. 
Co. V. Gonzales, Tex., 14 S.Ct. 401, 
405. 151 U.S. 496, 38 L.Ed. 248. 
dOL ‘^Sasldence” synonymons or gen¬ 
erally eo. 

U.S.—Harding v. Standard Oil Co., C. 

C.Ill.. 182 F. 421. 423. 

Alaska.—Olson v. Olson, 4 Alaska 
624, 625. 

Cal.—People v. Allard, 279 P. 182, 
1S3, 99 Cal.App. 591. 

Md.—Tyler v. Murray, 67 Md. 418, 
428. 

N.Y.—People v. Platt, 3 N.T.S. 367, 
375, 5 Hun 454. 

Ybl —Griffin v. Woolford, 41 S.B. 949, 
951, 100 Va. 473. 

■^Residence’’ compared or dlstliu 
gtdshed 

(1) Permanence is declared to be 
more strongly Imported by the term 
“Inhabitancy" than by “residence." 
—^In re Hughes, TucASurr. (N’.T.) 38. 

(2) “Residence," in the popular 
meaning of that word, is not synony¬ 
mous wltb “inhabitancy.”—Thayer v. 
City of Boston, 124 Mass. 182, 147, 26 
Am.H. 650—^Briggs v. Inhabitants of 
Rochester, 16 Gray 337, 340. 

43. Black L.D. 

44. U.S.—^Holmes v. Oregon & Cali¬ 
fornia R. Go., D.C.Or., 5 F. 528, 
527, 6 Sawy. 276. 

X.Y.—Goodhue v. Pennell, 150 N.Y.S. 
485, 437. 164 App.Dlv. 821. 

45. Mass.—^Harvard College v. Grore, 
5 Pick., 370, 372. 

46L Va—^Nowlin v. Scott, 10 Gratt., 
64. 65, 51 Va, 04, 66. 

A homestaXL 
Black LJO, 
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a man dwells or lias his home.^^ 

The term has been said to be synonymons with 
^^private dwelling honse”^8 and ‘‘residence/'^® It 
has been compared with, or distinguished from, 
^‘domicile” see Domicile § 1, and ^^lace of abode 

In the civil law. The right of a person to live in 
the house of another without prejudice to the prop¬ 
erty,as discussed under its Spanish equivalent, 
Habitacidn ante note 35, being distinguished from 
‘^usufruct,”®* 

HABITO. A Latin verb^^ which signifies to abide, 
to inhabit to dwell in, or to live in.56 


HABITUAL. A word of no technical significa¬ 
tion,^^ ordinarily applied to things done customarily 
or from force of habit,and defined as meaning 
accustomed, common, ordinary, regular,or usu¬ 
al also constant,®® customary,®! familiar,®® 
formed by repeated impressions,®® formed or ac¬ 
quired by or resulting from habit, frequent use, 
or custom.®^ 

It has been said that its synonyms are "com¬ 
mon,”®® "customary,”®® and ^^egiilar;”®^ and its 
antonyms are "extraordinary,”®® "occasional,”®® 
"rare,”7® "unusual,”7i and ^^wonted.”^® 

Phrases in which the word occurs are set out m 
the note.7® Other phrases as to which more recent 


47. Mass.—^Harvard CoUegre v. Gk)re, 

5 Pick. 870, 872. 

48. N.T.--Ooodliue v. Fennell, 150 N. 
T.S. 4'35, 487, 164 App.Div. 821. 

49. W.Va.—Atkinson v. Waslilngrton 

6 Jefferson Collegre, 46 S.E. 253, 
259, 54 W.Vo. 82. 

50. Mo.—State v. Bowdry, 145 S.W. 
2d 127, 131, 346 Mo. 1090. 

51. Black Li.D. 

52. G-lst of distinction 
'*Habltation'' differed from a usu¬ 
fruct In this, that the usufructuary 
mlffht apply the house to any pur¬ 
pose, as that of a store or manufac¬ 
tory, whereas the party havlna the 
rlarht of habitation could only use It 
for the residence of himself and 
family.—^Black LkD. 

53: N.H.—Brentwood School Dlst. 

No. 2 V. Pollard, 55 N.H. 608, 604, 
29 C.J. p 200 note 64. 

54. N.H.—Brentwood School DlsL 
No. 2 V. Pollard, 55 N.H. 508, 504. 
56. Ill.—Spraglns v. Hougrhton, 8 
III 877, 879. 

29 CJ. p 200 notes 66, 68. 

56. Tex.—Collum y. State, 10 Tex. 
App. 708, 710. 

57. Wls.—Moeringr y. !Falk Co., 144 
N.W. 207, 208, 155 Wls. 193. 

581 Mo.—^Lester v. Sampson, App., 
ISO S.W. 419, 422. 

Pa.—Pelts y. Prints, 40 A, 486, 186 
Pa. 347. 

29 C.J. p 200 note 72. 

59. Arlz.—^Illinois Bankers Life 
Ass'n y. Theodore, 55 P:2d 806, 810, 
47 Arlz. 314. 

29 C.J. p 201 note 81. 

60. Pa.—Pelts y. Prints, 40 A, 486, 
186 Fa. 347. 

01. Aria—^Illinois Bankers Life 
Ass'n y. Theodore, 55 P.2d 806, 810, 
47 Aris. 814. 

Qa.—^National Life & Accident Ins. 
Co. y. Barnes, 7 3.E.2d 299, 302, 61 
Ga.App. 730. 

Or.—Layman y. State ITnemployment 
Compensation Commission, 117 P. 


2d 974, 979, 167 Or. 879, 136 A.L.R. 
1468. 

29 CJ. p 201 note 75. 

89. Pa.—^Peltz V. Prints, 40 A- 486, 
136 Pa. 347. 

63. Mo.—^Lester y. Sampson, App., 
180 S.W. 419, 422. 

29 G.J. p 201 note 77. 

64. Tex.—Moore y. State, 14 S.W.2d 
1041, 111 Tex.Cr. 461—Meggs v. 
State, 276 S.W. 262, 268, 101 Tex. 
Cr. 416. 

29 C.J. p 201 note 78. 

Similarly eaq^ressed 

Of the nature of a habit—^Illinois 
Bankers Life Ass’n y. Theodore, 55 P. 
2d 806, 810, 47 Aris. 814. 

66. Aria—^Illinois Bankers Life 

Ass'n y. Theodore, supra. 

66. Aris.—^Illinois Bankers Life 

Ass'n y. Theodore, supra. 

67. Arlz.—Illinois Bankers Life 

Ass'n y. Theodore, supra. 

68. Arlz.—^Illinois Bankers Life 

Ass'n y. Theodore, supra. 

Or.—^Layman v. State Unemployment 
Compensation Commission, 117 F. 
2d 974, 979, 167 Or. 379, 136 A.L.R. 
1468. 

69. Ga.—^National Life & Accident 
Ina Co. y. Barnes, 7 S.E.2d -299, 802, 
61 O&App. 730. 

Arlz.—Illinois Bankers Life 

Ass'n V. Theodore, 55 P.2d 808, 810, 
47 Arlz. 314. 

Or.—^Layman v. State Unemployment 
Compensation Commission, 117 P. 
2d 974, 979. 167 Or. 879, 136 A.L.R. 
1468. 

71. Aria—^Illinois Bankers Life 

Ass'n V. Theodore, 55 P.2d 806, 810, 
47 Aria 314. 

72: Aria—Illinois Bankers Life 

Ass’n y. Theodore, 55 P.2d 806, 310, 

47 Aria 314. 

Or.—^Layman v. State Unemployment 
Compensation Commission, 117 P. 
2d 974, 979, 167 Or. 879, 186 A.LR, 
1468. 

7% Phrases oonstmed 

(1) "Habitual carelessness,” dis- 
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tln^lshed from en occasional fugi¬ 
tive act of carelessnesa—^Mooring y. 
Palk Co., 144 N.W. 207, 208, 166 Wla 
192. 

(2) "Habitual carnal [or Illicit] in¬ 
tercourse” see 29 C.J. p 201 note 83 
and the O.J.S. titles Adultery S9 1-3, 
Fornication S9 1. 2. end Lewdness S 
2. also 36 C.J. p 1036 note 85-p 1038 
note 63. 

(3) "Habitual coughing.”—^Illinois 
Bankers Life Ass'n y. Theodore, 56 P, 
2d 806, 810, 47 Aria 314. 

(4) "Habitual criminals” or "habit¬ 
ual criminality” see Criminal Law S9 
1958-1973. 

(5) "Habitual Criminals Act," the 
name given to an English statute, 32 
ft 38 VlcL c 90, whereby power was 
given to apprehend on suspicion con¬ 
victed persons holding license under 
the Penal Servitude Aots, 1868, 1857, 
and 1864; the act was repealed and 
replaced by the Prevention of Crimes 
Act, 1871, 84 ft 36 Vict o 112.—Black 
L.D. 

(6) "Habitual drunkard” see the CL 
J.S. titles Drunkards S 1* in general; 
and Intoxicating Liquors S 258, sale 
of intoxicants to, as an offense, 5S 
440, 471, action under civil damage 
laws for sale of intoxicants to, also 
33 C.J. p 603 note 6, p 640 note 63-p 
641 note 60, p 653 notes 17-22. 

(7) "Habitual drunkenness” and 
"habitual intemperance,” as equiva¬ 
lent to "continued habits of intoxica¬ 
tion” see 17 C.J.S. p 283 note 60; as 
defined generally see Drunkards 9 1 
b; and as discussed in particular 
connections see the C.J.S. titles Di¬ 
vorce 99 81, 48, as ground for di¬ 
vorce; Officers 9 60, also 46 C.J. p 
988 note 87—p 989 note 41, as ground 
for removal of officers generally; 
and States 9 78, also 69 C.J. p 138 
note 71 [c], as grround for removal of 
particular state officer. 

(8) "Habitual Insanity” see the C. 
J.S. title Insane Persons 9 2, also 82 
G.J. p 600 note 69. 

(9) " TEahltual or cuatomaiy' usq,” 
as a meaning of "addietlon.”—Des 
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EABITVAL-EAB 


adjudications have not been found see 29 C.J. p 201 
notes 82-86. 

HABITUALLY. A word w'ith a definite and fixed 
meaning in law;74 meaning by frequent practice or 
use; customarily.^5 a particular connection, as 
where it is applied to acts tending to establish an 
implied agency, the word is used as equivalent to 
^^as a course of dealing** or “as a custom or usage.**'^^ 

It does not necessarily mean “entirely** or “exclu¬ 
sively ;**77 and is not synonymous with “frequently** 
see 37 C.J.S. p 1379 note 60. 

Phrases employing the word are set out in the 

note.78 

HABI£. Law French, in old English law, a port or 
harbor, a station for ships.^^ 

HACIENDA. In Spanish law, primarily, an estate, 
a farm, a plantation, hence derivatively, possessions, 
riches, wealth, and finance or finances; and, more 
particularly, the public treasury or its administra- 
tion.80 

HACnOENTO DE BENTAS. In Spanish law, the 
farming out of the public revenues.si 

HACK. Generally, a coach or carriage for hire; 


also a horse for common hire.®^ 

Specifically, the term has been defined in ordi¬ 
nances as meaning any vehicle for hire for the pur¬ 
pose of transporting passengers upon or over the 
streets of the city except vehicles operated upon 
rails or tracks,S3 and so has been held to include au¬ 
tomobiles used for the designated purpose,^^ and 

taxicabs.35 

Phrases in which the word occurs are set out in 

the note.36 

HAGEMAN. The driver of a hack, or carriage for 
public hire.37 The term, as used in ordinances, may 
designate a person engaged in the business of car¬ 
rying passengers for hire from place to place within 
a city,33 and has been held to apply to the own¬ 
er of automobiles engaged in such business, even 
though he does not operate them from hack stands 
but keeps them in his garage.33 

HACKNEY. As a noun, a carriage kept for hire; 
a hack; a horse for ordinary riding or driving, as 
distinguished from a war horse, a hunter, a race 
horse, etc.®® 

As an adjective, devoted to common use; let out 
for hire.3^ 

HAD. As the past of “have** see Have, post. 


Moines L. Ins. Co. v. Clay, 116 S.W. 
282, S9 Ark. 2.30, 232. 

(10) “Habitual school offender" 
and "habitual truant” as subject to 
commitment under statute see the C. 
J.S. title Schools and School Districts 
S 474, also 56 C.J. p 832 notes 49-55. 

74. Tex.—^Ellls v. State. 145 S.W. 
339, 66 Te 2 :.Cr. 480. 

76. CaL—Stanton v. French, 27 P. 
657, 91 CaL 274, 277, 25 Am.S.R. 
174. 

73. Or.—^Marks v. Herren, 83 P. 385, 
3S6, 887, 47 Or. 603. 

77. Cal.—Stanton v. French, 27 P. 
657, 91 CaL '274, 277, 25 Am.S.R. 
174. 

78. Phrases construed 

(1) "Habitually associated with 
prostitutes."—^Ellis v. State, 146 S. 
W. 339, 66 Tex.Cr. 480, 481. 

(2) "Habitually earns a living.” 
Cal.—Stanton v. French, 27 P. 667, 

91 Cal. 274, 276, 25 Am.S.R. 174— 
Dove V. Nunan, 62 Cal. 399, 400. 
Iowa.—^Bevan v. Hayden, W Iowa 1'22, 
125. 

(3) "Habitually engaged in any 
avocation."—State v. Shipley, 67 A. 
12, 1<3, 98 Md. 657. 

(4) 'Habitually use intoxicating 
drinks," as distinguished from occa¬ 
sional use of intoxicating liquors.— 


Swick V. Home Ins. Co., C.CMo., 22 
P.Cas.No.13,692, 2 Dill. 160. 

79. Black L.D. 

8a Escrlche Diccionarlo. 

Phrases 

(1) "Hacienda pdblica"—the public 
treasury, or public finance.—^Escrlche 
Diccionarlo. 

(2) Ministerio de hacienda—^minis¬ 
try of finance, or department of the 
treasury.—^Escrlche Diccionarlo. 

(3) Ministro de hacienda—finance 
minister, secretary of the treasury.— 
Escriche Diccionarlo. 

81. Escrlche Diccionarlo. 

82. Webster New Int.D. 

83. Tex.—Fletcher v. Bordelon, Civ. 
App., 66 S.W.2d 813, 318. 

84. Tex.—Fletcher v. Bordelon, su¬ 
pra. 

85. N.T.—^Barr & Shoulberg v. Yel¬ 
low Taxi Corporation, 266 N.T.S. 
754, 755, 148 Misc. 855. 

86. Phrases construed 

(1) "Hack horse,” the term may 
include a thoroughbred horse, bona 
fide used by a hackman in the ordi¬ 
nary course of his business.—Robin¬ 
son V. Provincial Exhibition Commis¬ 
sion, 32 N.S. 216, 217, 220. 

(2) "Private hack stand," is a sta¬ 
tion where taxicabs or other vehicles 
are kept standing for the purpose of 
soliciting trade from the public gen¬ 
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erally and indiscriminately at all 
hours.—Borland v. Curto, 201 N.T.S. 
236, 237, 121 Misc. 336. 

(3) "Public hack" defined as a ve¬ 
hicle plying for hire, for which pub¬ 
lic patronage is solicited upon the 
streets.—^People v. May, 164 N.T.S. 
717, 719, 98 Misc. 561—People v. Cu- 
neen, 159 N.T.S. 967, 969, 94 Misc. 509 
—^Haverty's Taxicabs, Inc. v. Mitch- 
el, 159 N.T.S. 965, 967. 

87. Webster New IntD. 

88. Vt.—State v. Jarvis, 95 A. 641. 
543, 89 Vt. 239. 

83. Vt.—State v. Jarvis, supra. 

**Publlo hackmen,’* within a licens¬ 
ing ordinance, held not to Include a 
liveryman from a neighboring state 
who had been placed in charge of 
the carriage service of an interna¬ 
tional steamship company and who 
took up no passengers except those 
at the private piers of such steam¬ 
ship comi>any.—City of New York v. 
Hexamer, 69 N.T.S. 198, 200, 59 App. 
Div. 4. 

9a Webster New InLD. 

91. Vt.—State V. Jarvis, 95 A. 641, 
643, 89 Vt. 239. 

"Hackney carriage" see Carriage 12 
C.J.S. p 1163 notes 26» 27, also 
Pocket Parts. 

"Hackney coach" see Coach 14 C.J. 
S. p 1299 notes 13-16 and Pocket 
Parts. 
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HADB0TE—HJBBEDITA8, ALIA, ETC. 


EADBOTE. In Saxon la-vr, a recompense or satis¬ 
faction for the violation of holy orders, or for vio¬ 
lence offered to persons in holy orders.^^ 

BLADD. In Hindu law, a boundary or limit; also a 
statutory punishment defined by law, and not arbi- 

traiy.®3 

BTAPFiRUNGA. In old English law, hatred, ill will, 
prejudice, or partiality; also respect or distinction 
of persons.9^ 

H A DGONEL. In old English law, a tax or mulct.^s 

HiBO EST OONVENTIO. Literally “This is an 
agreement.” The words with which agreements an¬ 
ciently commenced.96 

BLaSO EST PINALIS CONCOEDIA. LiteraHy 
“This is the final agreement.” The words with which 
the foot of a fine commenced.^^ 

F ffiBET)A, In Gothic law, a tribunal answering to 
the English court-leet or hundred eourt.^s 

HiEBEDE ABDXTCTO. An ancient writ that lay 
for the lord who, having by right the wardship of 
his tenant under age, could not obtain his person, 
the same having been carried away by another per- 
son.99 

BLEBEDE DEUBEBANHO ALTEBI QUI HABET 
OTTSTODIAM TEBBJE. An ancient writ, directed 
to the sheriff, to require one that had the body of 
an heir, being in ward, to deliver him to the per¬ 
son whose ward he was by reason of his land.^ 

EJEBEDEM DEU8 FAGIT, NON HOMO.^ 


TT;p.ff.P,-nT!M EJUSDEM POTESTATIS JUBIS- 
QUE ESSE OUJUS FUIT DEFUNOTIS OON- 
STAT.3 

HAEIBEDE BAFTO. An ancient writ that lay for 
the ravishment of the lord’s ward.^ 

H.A5BEDES, The plural of “hsares” defined post 
notes 19-35. 

HA5BEDES SnCGESSOBESQXTE SGI GGIQUE 
LTBEBI, ET NULLUM TESTAMENTUM—SI 
LIBEBI NON SUNT, PBOXIMUS GBADUS, 
IN POSSESSIONE, FBATBES, PATBH, 
AVUN0ULI.5 

H-aSBEDI PAVETUB.0 

BLSBEDI MAGIS PABGENDUM EST.7 

H.ABBEDIPETA. Latin, in old English law, a seek¬ 
er of an inheritance; hence, the next heir to lands.3^ 

K£BEDIPET.£ SUO PBOPINQUO VEL EZ- 
TBANEO PEBIGULOSA SANE GUSTODIA 
NULLUS GOMMITTATUB.9 

HASBEDITAS. In old English law, an estate trans¬ 
missible by descent; also an inheritance.^^ 

In Roman law, defined and compared with ^o- 
norum possessio” see 11 C.J.S. p 614 note 26. 

HiBBEDITAS, ALIA GOBPOBAUS, ALIA IN- 
GOBPOBALIS: GOBPOBAUS EST, QU.£ 
TANGI POTEST ET VIDEBI; INOOBPORA- 
US QUA5 TANGI NON POTEST NEG VI- 
DBBLii 


92. Black L.D. 

93. Black L..D. 

94. Black Ij.D. 

95. Black Ij.D. 

96. Black LuD. 

97. Black Ii.D. 

98. Black Li.D. 

99. Black Ii.D. 

1. Bouvier li.D. 

2. A maxim meanln^r "Grod makes 
the heir, not man.**—Black Li.D. 

a A maxim meaning- **The heir has 
all the powers and privileges of him 
of whom he is heir.'*—^Morgan Leg. 
Max. 

4. Black LuD. 

5. A maxim meaning '*The children 
of every man are his heirs and suc¬ 
cessors, if there be no will—if there 
be no children, the next of kin, as 
brothers, paternal or maternal uncles 
succeed to the possession.**—^Taylor 
LuGloss. 


6. A maxim meaning "An heir is to 
he favored.**—^Peloubet Leg.Max. 

7. A maxim meaning **Much is to 
he tolerated and forgiven in an heir,'* 
—^Morgan Leg.Max. 

a Black L.D. 

9. A maxim meaning **To the next 
heir, whether a relation or a stran¬ 
ger, certainly a dangerous guardian, 
let no one be committed.*'—^Black L. 
D. 

KK Black L.D. 

Phrases 

(1) "Hereditas damnosa**—a bur¬ 
densome inheritance, one which 
would be a burden instead of a bene¬ 
fit; that is, one in which the debts 
to be paid by the heir exceed the as¬ 
sets.—^Black LuD. 

(2) "Heredltas Jacens/*—in the 
civil law, a prostrate or vacant in¬ 
heritance; and in English law, an es¬ 
tate in abeyance; that is. after the 
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ancestor's death, and before assump¬ 
tion of heir; an Inheritance without 
legal owner, and therefore open to 
the first occupant.—Black L.D. 

(3) "Heredltas legltlma*’—a suc¬ 
cession or inheritance devolving by 
operation of law. Intestate succes¬ 
sion. rather than by the will of the 
decedent—^Black L.D. 

(4) "Hereditas luctuosa**—a sad or 
mournful inheritance or succession, 
as that of a parent to the estate of 
a child which was regarded as dis¬ 
turbing the natural order of mortal¬ 
ity; sometimes termed "trlstis suc- 
cessio.”—^Black L.D. 

(5) “Hereditas testamentaria**— 
testamentary Inheritance, that is, 
succession to an estate under and 
according to the last will and testa¬ 
ment of the decedent—^Black L.D. 
IL A maxim meaning “An inherit¬ 
ance is either corporeal or Incorpo- 
reaL Corporeal is that which can be 
touched and seen; Incorporeal, that 



89 C.J.S. 


SmBEBITAa EST, ETC.—HMBE3, HEBEDEBO, ETC. 


MREDITAS EST SUOOESSIO IN UNIVEESUM 
JUS QUOD DEPUNOTUS HABUEEAT .12 

H.ffiREDITAS EX DimPIO SANGUINE NON 
DATUE.I 8 

H^BEDITAS NATUEALITEE DEOENDIT, 
NUMQUAM NATUEALITEE ASOENDIT.14 

H^EEDITUS N’EST PAS TANT SOLEMENT 
ENTENDUE LOU HOME AD TEREES OU 
TENEMENTS PEE DISOENT D*ENHEEI- 
TAGE, MES AUXI OHESCUN PEE SIMPLE 
OU TAIL QUE HOME AD PERSON PUR- 
CHAS PUIT ESTRE DIT ENHERITANCE 
PUE OED QUE SES HIEES LUT PUEEONT 
ENHERITER15 

H-ffiREDITAS NIHIL ALIUD EST, QUAM SUO¬ 
OESSIO IN UNIVEESUM JUS, QUOD DB- 
PUNCTUS HABUERAT.I 6 

H-ffiREDITAS NUNQUAM AS0BNDIT.17 

H-ffiREDUM APPELLATIONE VENIUNT H-ffiRE- 
DES H^EDUM IN INPINITUM .18 

HiEEES, HEEEDERO, or HEEETIEE. Broadly or 

literally ‘"Heir," respectively in Latin, Spanish, 20 

and rrench. 2 i In Latin the plural of ^^hsares” is 

^'h80redes.”22 


At common law, “haeres’’ was sometimes used in 
the technical sense of an heir, he to whom lands, 
tenements, or hereditaments by the act of God and 
right of blood do descend, of some estate of in- 
heritance. 2 S 

The terms, “hceres,” in the Roman law and in mod¬ 
em civil law,24 and “heredero,” in the Spanish 
law,25 however, have a wider signification than the 
term “heir” in the English common law,26 as herein¬ 
after discussed, being applied to all persons entitled 
to succeed to an estate of one deceased, whether by 
act of the party or by operation of law, and wheth¬ 
er the property be real or personal ;27 and defined 
as meaning not only one who takes by intestate suc¬ 
cession but also the one named as beneficiary in a 
wiU;22 the heir, or universal successor in the event 
of death; he who actively or passively succeeds to 
the entire property of the estate-leaver.29 

“Hasres” has also been distinguished from ^*fili- 
us” see 36 C.J.S. p 758 note 40. 

There are various classes of “haeredes” or “here- 
deros,” according to the basis of classification. The 
most important division is into legal or intestate, 
and testamentary or instituted.®® The persons to 
whom one bequeaths or devises his property are tes¬ 
tamentary or instituted heirs.®! 


which can neither be touched nor 
seen."—Black Ii.D. 

la A maxim meaning: “Inheritance 
Is the succession to every right 
which the deceased had."—Black L. 
B. 

13. A maxim meaning “Inheritance 
from half blood is not granted."— 
Peloubet Leg.Max. 

14. A maxim meaning “An Inherit¬ 
ance naturally descends, never nat¬ 
urally ascends."—Tayler L. Gloss. 

15. A maxim In old law French, 
meaning “An estate by inheritance 
Is not only one which has been, but 
also Includes one which caji be taken 
hy inheritance."—Morgan Leg.Max, 
citing Coke Litt. p 26. 

16. A maxim meaning “The right 
of inheritance Is nothing else than 
the faculty of succeeding to all the 
rights of the deceased."—^Black L.D. 

17. A maxim meaning “An inherit¬ 
ance never ascends"; It waa of feu¬ 
dal origin, and Invariably prevailed 
in the law of England down to the 
passage of the statute 8 & 4 Wm. 
IV c 106 S 6, by which It was abro¬ 
gated.—Black L.D. 

1&. A maxim meaning **By the title 
of heirs, come the heirs of heirs to 
infinity."—Black Ii.D. 

19. Black liJX j 


Sometimes written ‘Qxezes,*' very 
common in the civil law.—^Black LuD. 
2a Black L.D.—^Escriche Dlcciona- 
rio. 

21. Edgren & Burnet French D. 

22. Black L.D. 

23. Black L.D., citing Coke Lltt. 76. 
24b Ill.—^Adams v. Akerlund, 48 N. 

E. 454, 457. 168 III. 632. 

25. Escrlche Dlccionario. 

28. IlL—^Adams v. Akerlund, supra. 
Gist of distinction 

(1) It should be remarked that the 
ofilce, powers, and duties of the 
“hseres," in Roman law, were much 
more closely assimilated to those of 
a modem executor than to those of 
an heir at law. Hence “heir" is not 
at all an accurate translation of 
‘hseres," unless it be understood In 
a special, technical sense.—^Black L. 
B. 

(2) In the Philippines, the term 
“heredero" as defined in Civ.Code 
art 660, is not synonymous with the 
word “heir" as used in the new code; 
the word “heir" in the new code be¬ 
ing technically applicable only to a 
relative taking property of an intes¬ 
tate by virtue of the laws of de¬ 
scent; while •heredero” in the civil 
code was applicable not only to one 
who would be called an 'heir," under 
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the provisions of the new code, but 
also to one, whether relative or not, 
who took what might be called “a 
residuary estate under a will," el Que 
sucede a titulo universaL—Suillong 
& Co. V. Chlo-Taysan, 13 Philippine 
13, 22. 

27, CaL—^Bmerlc v. Alvarado, S P. 

418, 433, 64 Cal. 529. 

IlL—^Adams v. Akerlund, 48 N.EL 454, 
457, 168 Ill. 632. 

Philippine.—Suillong & Co. v. Chlo- 
Taysan, 12 Philippine 13, 22. 

2a, Ill.—Adams v. Akerlund. 48 N.EL 
454, 457, 168 IlL 632. 

29. Black L.D. 
sa Escrlche Blccionaiio. 

31. Escrlche Biccionario» citing 
Spanish Civ.Code art 763. 

Who may take under a will and the 
construction of testamentary pro¬ 
visions designating beneflciarleu* 
see the C.J.S. tiUe Wills §$ 91-107, 
and SS 643-718, also 68 C.J. p 503 
note 42-p 534 note 49, and 69 C.J. p 
164 note 92-p 299 note 25. 

Faxtly testate and partly intestate 
“In accordance with the law a citi¬ 
zen may die partly testate and part¬ 
ly intestate (art. 764 Civil C!ode)."— 
Esculn V. Esculn, 11 Philippine 332, 
889. 

xmder Louisiana Code 
“There are three kinds of heirs 
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H2BRES, EEREDERO, OR HERETIER 


In Spanish lair, testamentary or instituted heirs 
are called “herederos testamentarios,” or “herederos 
instituidos;” and they may be ‘‘herederos extranos,” 
strange or foreign heirs, and “herederos voluntari- 
os,” voluntary heirs. Testamentary heirs are again 
divided into “herederos forzozos,” forced heirs, and 
“herederos ordinarios,” ordinary heirs. On the 
other hand, one who succeeds to the estate of the 
deceased, by operation of law, or when there is no 


testamentary heir, is called “heredero legitimo 6 
abinteatato,” legal or intestate heir and he may be 
“heredero de sangre,” heir by blood, or “heredero 
por parentezeo,” heir by kinship or relationship. 
Other classes or divisions of “herederos” are set out 
in the note.^^ 

Analogous classification under the Roman or civil 
law is indicated by the Latin phrases listed in the 

note.25 


which correspond with the three spe¬ 
cies of successions described in the 
precedinsp articles, to wit: Testa¬ 
mentary or instituted heirs: Legal 
heirs or heirs of the blood; and. Ir¬ 
regular heirs. He who is the nearest 
relation to the deceased, capable of 
inheriting. Is presumed to be heir, 
and is called the presumptive heir. 
This quality is given to him before 
the decease of the person from 
whom he is to inherit, as well as 
after the opening of the succession, 
until he has accepted or renounced 
it. Heirs are divided Into two class¬ 
es, according to the manner in which 
they accept successions left to them, 
to wit: Unconditional and benellciary 
heirs. Unconditional heirs are those 
who inherit without any reservation, 
or without making an inventoryi 
whether their acceptance he express 
or tacit. Beneficiary heirs are those 
who have accepted the succession 
under the benefit of an inventory reg¬ 
ularly made.”—^La.Rev.Civ.Code arts 
879-883. 

32. Escriche Diccionario. 

‘^Herederos forzosos” are also 

called necessary heirs or heirs by 
force of law; and, while some Span¬ 
ish writers treat the necessary heirs 
as a class of testamentary heirs, yet 
not only are they not created by tes¬ 
tament; they cannot In any way be 
affected by it. hence they are heirs 
by force of law in a higher sense 
than any others.—^Escrlche Diccion¬ 
ario. 

Forced heirs and forced heirship un¬ 
der American law see the C.J.S. 
titles Descent and Distribution § 
26 and Wills § 98. also 68 C.J. p 
513 note 95-p 516 note 40. 

33. Escriche Diccionario. 

Analogous subject matter under 

American law is discussed in I^- 
scent and Distribution § 19 et seq. 

34. Phrases Indicative of further 
classifications 

(1) “Heredero beneficiario,” bene¬ 
ficiary heir, one who assumes no ob¬ 
ligation beyond the value of the es¬ 
tate.—^Escricha Diccionario. 

<2> “Heredero fiduciario” or "here¬ 
dero gravado,” fiduciary, or burdened, 
heir, defined as one whose rights are 
qualified by the obligation to trans¬ 
fer the inheritance, in whole or in 
part, at a fixed date or at death, to 


another called the “fideicommisario.” 
—^Escrlche Diccionario. 

(S) "Heredero llbre” or "heredero 
absoluto.” free or absolute heir, that 
is. one who takes without restric¬ 
tion.—^Escriche Diccionario. 

(4) "Heredero particular 6 parclal,” 
particular or partial heir, that Is one 
who takes a certain share or class of 
the property.—Escriche Diccionario. 

(5) "Heredero presuntivo,” pre¬ 
sumptive heir or heir apparent, one 
who stands in the closest degree of 
kinship, and who. it is presumed, will 
succeed by reason of such relation¬ 
ship.—^Escriche Diccionario. 

(6) "Heredero propietario," propri¬ 
etary heir, or heir of the right of 
ownership, that is, one who takes 
the title without the usufruct of the 
hereditary property.—^Escriche Dic¬ 
cionario. 

(7) "Heredero puro y simple,” an 
heir pure and simple or pure and 
simple heir, described as one who ac¬ 
cepts the inheritance with all its 
burden of debts, although the latter 
nuiy exceed the former’s value.— 
Escriche Diccionario. 

(8) "Heredero putatlvo,” putative 
heir, described as one who, without 
being an heir, purports to be such, 
either in good, or in bad, faith, and 
takes possession of the estate, enjoys 
it and even disposes of it, as if it 
were his.—Escriche Diccionario. 

(9> *’Heredero sustituto,” substi¬ 
tuted heir, that is, one designated by 
the testator to receive the inherit¬ 
ance, upon the default or failure of 
the heir Instituted ahead of him.— 
Escriche Diccionario. 

(10) "Heredero universal,” univer¬ 
sal heir, that Is, one who takes the 
entire Inheritance, or who succeeds 
the deceased generally.—Escriche 
Diccionario. 

(11) "Heredero usufructuario.” 
heir of the usufruct, or usufructuary 
heir, that is, one who enjoys the in¬ 
come for life or a definite period with 
the obligation to transmit the con¬ 
solidated title.—^Escriche Diccionario. 

36. Glasses of lusredes 

(1) "Hssredes proximi." nearest or 
next heirs; t|xe children or -descend¬ 
ants of the deceased.—^Black L.D. 

(2) "Hseredes remotiores,” more re¬ 
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mote heirs; the kinsmen other than 
children or descendants.—^Black L.D. 

(3) "Hseredes sui et necessaril,” in 
Romaji law, own and necessary heirs, 
that is, the lineal descendants of the 
estate leaver.—^Black L.D. 

(4) "Hseres astrarius,” in old Eng¬ 
lish law, an heir in actual possession. 
—Black Xi.lD. 

(5) "Hseres de facto,” in old Eng¬ 
lish law. heir from fact, that is, from 
the deed or act of his ancestor with¬ 
out or agaJnst right. An heir in fact, 
as distinguished from an heir de 
Jure, or by law.—^Black L.D. 

(6) ^‘Hseres ex asse.” in the civil 
law, an heir to the whole estate, a 
sole heir.—Black L.D. 

(7) "Hseres extraneus.” in the civil 
law. a strange or foreign heir; one 
who was not subject to the power of 
the testator, or person who made 
him heir.—Black L.D. 

(8) "Hseres factua,” in the civil 
law, an heir made by will; a testa¬ 
mentary heir; the person created 
universal successor by will. Other¬ 
wise called **h8eres ex testamento” 
and "hseres instltutus.”—Black L.D. 

(9) "Hseres fldelcommlssarlus” in 
the civil law, the person for whose 
benefit an estate wan given to an¬ 
other, termed "hseres fiduciarlus,” by 
will. Answering nearly to the cestui 
que trust of the English law.—Black 
L.D. 

(10) "Hseres fiduciarlus,” a fiducia¬ 
ry heir, or heir in trust; a pdl'son 
constituted heir by will, in trust for 
the benefit of another, called the 
"fidelcommissarius.”—^Black L.D. 

(11) "Hseres instltutus," a testa* 
mentary heir; one appointed by the 
will of the decedent.—Blank L.D. 

(12) "Hseres legltimus." a lawful 
heir; one pointed out as such by the 
marriage of his parents.—Black L.D. 

(13) "Hseres natus,” In the civil 
law. an heir born; one bom heir, as 
distinguished from one made heir 
(hseres factus), an heir at law, or 
by intestsLcy (ab intestato); the next 
of kin by blood, in cases of intestacy. 
—Black L.D. 

(14) "Hseres necessarlus,” in the 
civil law, a necessary or compulsory 
heir. This name was given to the 
heir when, being a slave, he was 
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In default of all qualified heirs testamentary or 
legal, the "fiscns,” public treasury, succeeded under 
the Roman law, and in modem civil-law countries 
it is the state itself, or one of its agencies, usually 
a public charitable or educational entity, which suc¬ 
ceeds, although an adjudication of the latter’s rights 
is usually required, as indicated by the civil-law 
authorities cited in 29 C.J. p 204 notes 83-85. 

HiERES EST ALTER IPSE, ET PILIUS EST 
PARS PATR18.36 

HAGRES EST ATJT JURE PROPRIETATIS AUT 
JURE REPRESENTATIOKIS.37 

E^ES EST EABEM PERSONA CUM ANTE- 

CESSORE.38 

K£RES EST NOMEN COL[£GTIVUM.89 

H.SRES EST NOMEN JURIS; PILIUS EST NO¬ 
MEN NATURuaE.40 

HiGRES EST PARS ANTEGESSORIS.41 

H.SRES H.SREDIS MEI EST MEUS EA3RES.42 

HASRES LEOITIMUS EST QUEM NUPTI£ B£- 
MONSTRANT.4S 

EASES MINOR UNO ET VIOINTI ANNIS NON 
RESPONDEBIT, NISI IN GASU DOTIS.44 


EAIRES NON TENETUR IN ANGUA AD DEBI- 
TA ANTEGESSORIS REDDENDA, NISI PER 
ANTEGESSOREM AD EOC FUERIT OBLI- 
GATUS, PRAGTERQUAM DEBITA REGIS 
TANTUM.45 

EARETARE. In old English law, to give a right 
of inheritance, or make the donation hereditary to 
the grantee and his heirs.48 

EAIRETIGO GOMBURENDO (DE). An ancient 
writ against a heretic, who having been convicted of 
heresy by the bishop, adjured it, and afterward fell 
into the same again, or some other, and was there¬ 
upon delivered over to the secular power in order 
that he might be bumt.47 

EAPNE. A haven or port.4S 

EAG. A division of a coppice or wood on which 
timber was cut annually by the propxietor.49 

EAGA. A house in a city or borough.30 

EAGIA. Ahedge.51 

EAGNE. A little hand-gun.S9 

EAGNEBUT. A hand-gun of a larger description 
than the hagne.53 

EAGUE TRIBUNAL. The Court of Arbitration es¬ 
tablished by the Hague Peace Conference of 1899, 


named *‘lielr” in the testament, be¬ 
cause on the death of the testator, 
whether he would or not, he at once 
became free, and was compelled to 
assume the heirship.—^Black L-D. 

(16) “Hceres rectus,” in old Eng¬ 
lish law, a right heir.—^Black Li.D. 

(16) “Hares sanguinis et haredita- 
tis,” heir of the blood and inherit¬ 
ance; a son who may be defeated of 
his inheritance by his father's dis- 
pleasi2pe.—Wharton L.Leat 

(17) “Hares suus,” in the civil 

law, a man's own heir; a dece¬ 
dent's proper or natural heir. This 
name was given to the lineal de¬ 
scendants of the deceased.—^Black L. 
D. I 

(18) "Ultlmus hares,” final or last 
heir, he to whom lands come by 
escheat or forfeiture, for want of 
proper heirs, or on account of trea¬ 
son or felony.—^Wharton Ij.Lez. 

36. A maxim meaning “An heir is 
another self, and a son is a part of 
the father.”—^Black L-D. 

37. A maxim meaning “An heir is 
either by right of property or by 
right of representation.”—Black Li.D. 

38. A maxim meaning “An heir is 


the same person with his ancestor.” 
—Black L..D. 

39. A maxim meaning “Heir Is a col¬ 
lective name or noun.”—^Black Li.D. 
401 A maxim meaning “ 'Heir* is a 
name or term of law; 'son' is a 
name of nature.”—^Black Li.D. 

41. A maxim meaning “The heir is a 
part of the ancestor.” So said be¬ 
cause the ancestor, during his life, 
bears in his body, in judgment of 
law, all his heirs.—^Black LtD. 
Applied In 

Ala.—Suttle & Weaver Land & Im¬ 
provement Co. V. Barker, 60 So. 
157, 168, 178 Ala. 366. 

N.T.—Schoonmaker v. Sheely, 3 Hill 
166, 167. 

42. A maxim meaning “The heir of 
my heir is my heir.”—^Black L-D. 

43. A maxim meaning “He is a law¬ 
ful heir whom marriage points out 
as such; who is bom in wedlock.”— 
Black L.D. 

Applied in Harrison v. State, 22 
Md. 468, 495, 85 Am.D. 658. 

More freely rendered 

“The common law takes him only 
to be a son whom the marriage 
proves to be so.”—^Broom Leg.Max. 
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4A A maxim meaning “An heir un¬ 
der twenty-one years of age is not 
answerable, except in the matter of 
dower.”—^Black L.D. 

45. A maxim meaning "In England, 
the heir is not bound to pay his an¬ 
cestor's debts, unless he be bound 
to it by the ancestor, except debts 
due to the king.” But now, by 3 and 
4 Wm. IV c 104, he is liable.—^Black 
L.D. 

46. Black L.D. 

47. VTiarton L.Lex. 

Heresy statute 

It was also the name of the stat¬ 
ute 2 Hen. IV c 15, which was the 
first penal law enacted against here¬ 
sy. It was repealed by the statute 
29 Car. II c 9.—Black L.D. 

4a Black L.D. 

*^Kafne courts”—Shaven courts, that 
is, courts anciently held in certain 
ports in England.—Black L.D. 

49. Black L.D. 

50. Black L.D. 

51. Black L.D. 

Sa Black L.D. 
sa Black L.IX 
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to facilitate the immediate recourse to arbitration 
for the settlement of international differences. The 
court, although called “peimanent/' is really so only 
in the fact that there is a permanent list of mem¬ 
bers from among whom the arbitrators in a given 
ease are selected.^-* 

HAIA. In old English law, a hedge, hence a park 
inclosed.55 

HAIEBOTE. In old English law, a permission or 
liberty to take thorns, etc., to make or repair hedg¬ 
es.®® 

KAIL INSURANCE. See the C.J.S. title Insurance 
§ 17, also 29 C. J. p 205 note 1-p 208 note 72. 

TTATT.T.- Iq Scotch law, whole, the whole.®^ 

HArLWORKPOLK, HALIWORKFOLK, or HALT- 
WEROFOLE. Holy work folk, the form “Haly- 
wercfolk’^ being Saxon. In old English law, tenants 
who held land by the service of repairing or defend¬ 
ing a church or monument, whereby they were ex¬ 
empted from feudal and military services; especial¬ 
ly, in the county of Durham, those who held by serv¬ 
ice of defending the corpse of St. Cuthbert.®® 

y A TMiTA TtUAR E. In old Scotch law, to seek res¬ 
titution of one’s own goods and gear, and bring the 
same home again.®® 

HAIMSU0E:EN, HAMESEGEIEN, or SAME- 
SUGEEN. In Scotch law, the violent entering into 

64. Black Ij.D. 

65. Black L^D. 

56. Black Li.D, 

57. Black L..D. 

"AU a-afl haul” are common words 
in conveyances.—^Black Ii.D. 

58. Black 

59. Black Ii.D. 

60. Black Li.D. 

61. Bouvler LuD. 

<aioxa Sals says, 'the common 
genus of offences, that comes under 
the name of hamsecken. is that 
which is usually called housebreak¬ 
ing, which sometimes comes under 
the common appellation of burglary, 
whether committed In the day or 
the night, to the Intent to commit fel¬ 
ony,'”—Commonwealth v. Hopet 22 
Pick., Maas., 1, 4. 

€& Black Ii.D. 

63. Century D. 

Bristlas of a hog are not Included 
In the word "hair” as used in a par¬ 
ticular statute.—Von Stade v. Arthur, 

C.CJflr.T., 28 P.Caa.No.16,998. 18 

Blatchf. 251. 


a man’s house without license or against the peace, 
and the seeking and assaulting him there; the crime 
of housebreaking or burglary; sometimes written 
Homesoken or Homsoken.®® This term was former¬ 
ly used in England instead of the modem term “bur- 
glary.”®! 

HAIR. A capillary outgrowth from the skin;®® the 
characteristic coat of mammals.®® 

Phrases in which the word occurs are set out in 
the note.®^ 

HAEH. In India, truth, the true God; also a just 
or legal prescriptive right or claim, hence a perqui¬ 
site claimable under established usage by village offl- 
cers.®5 

HAKTTDAR. In Hindu law, the holder of a right.®® 

HAIAEAR. A Hindu term meaning the realiza¬ 
tion of the revenue.®*^ 

HALF. In its literal signification, a quantitative 
term.®® 

As a noun, one of two equal parts into which any¬ 
thing may be divided,®® sometimes eonstrudd as an 
undivided half.*^® In describing land, the term is 
construed as meaning half in quantity, unless, as 
in government surveys, the context or surrounding 
circumstances show a contrary intention^ see Deeds 
§ 104 £. 

gulshed from ordinary hair curlers 
and wavers which are usually worn' 
privately at night, for the sole pur¬ 
pose of distorting the hair so that It 
will have a curl or wave after they 
are removed.—^Beadle v. F. W. Wool- 
worth Co., D.C.N.T., 17 F.Supp. 880. 
831. 

(8) ”Halr seating,” a cloth com¬ 
posed of cotton and hair, similar In 
nature to crinoline cloth, but more 
closely woven and used mainly for 
upholstering purposes—Arthur v. 
Butterfield, N.T., 8 S.Ct 714, 716, 126 
U.S. 70, 76. 31 L.EId. 643. 

(9) “Manufacturers of hair” see 
Customs Duties S 42 note 98. 

66. Black L.D. 

66. Black L.D. 

67. Black L.D. 

68. Wash,—^Robinson v. Taylor, 123 
P. 444, 445, 68 Wash. 851. AnmCas. 
1913E 1011. 

68. Kan.—^Hoyne v. Schneider, 27 P. 

2d 558. 562, 138 Kan. 545. 

29 C,J. p 209 note 7. 

TUi Minn.—Baldwin v. Winslow, i 
Minn. 218, 216. 


64L Phrases oonstraed. * 

(1) “Cutting hair,” as distin¬ 
guished fVom “barberlng” see 9 C.J. 
S. p 1540 note 98. 

(2) “Gtoat hair” or “goat hair 
goods” see 88 C.J.S. p 934 note 82 
(1); also Customs Duties § 42 note 
95. 

(3) “Hair cloth” see Customs Du¬ 
ties § 42 note 13. 

(4) “Hair clipper,” an instrument 
operated upon the same principle as 
shears or scissors. Intended to take 
their place In the work of cutting 
and trimming the hair and whiskers. 
—Koch V. Seeherger, C.C.I11., 80 P. 
424. As included within the term 
“cutlery” see 25 aJ.S. p 436 note 90. 

(5) “Hair cutter,” distinguished 
from “barber” see 9 C.J.S. p 1539 note 
75. 

<6> “Hair-dresser,” sometimes held 
equivalent to “beurber” and some¬ 
times distinguished therefrom see 9 
C.J.S. p 1539 notes 73, 76. 

(7) “Hair former,” a hair-dressing 
device normally adapted to he worn 
publicly In the hair during the wak- 
|lng hours of the day, as dlstln- 
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As an adjective, consisting of a moiety or half.^i 

Phrases employing the word, as either noun or ad¬ 
jective, are listed in the note.*^2 Other phrases as to 
which more recent adjudications have not been 
found see 29 C.J. p 209 notes 20-31. 

HALI. In India, a man employed in ploughing.^s 
HALIFAX LAW. A synonym for “lynch law,” or 
the summary and unauthorized trial of a person ac¬ 
cused of crime and the infliction of death upon 
him.74 Sometimes called “gibbet law,” see 38 C.J.S. 
p 774 note 53. 

HALIGEMOT, HALTMOTE, HALLE-GEMOTE, 
HALLMOOT, or HALMOTE. In Saxon law, the 


meeting of a hall, “conventus aulas,” that is, a 
lord's court; a court of a manor, or court-baron; 
so called from the hall, where the tenants or free¬ 
men met and justice was administered. Sometimes 
used to designate a convention of citizens in their 
public hall, and also called “folkmote.”^® 

HALIMA S. In English law, the feast of All Saints, 
on the first of November. One of the cross-quarters 
of the year, which was computed from Halimas to 
Candlemas.*^® 

EL4LIW0BEIF0LK. See Hailworkfolk ante note 

68 . 

HALL. In general, a lai^, imposing building used 


71. Webster New Int.D. 

72. Flirases oonstrnedL 

(1) "Brother of the half blood" see 
12 C.J.S. p 373 note 28. 

(2) “Half and half between the 
parties," an expression meaning^ an 
equal division, although there are 
more than two parties.—^Bates v. 
Wilson, 24 P. 99, 105, 14 Colo. 140. 
See also Fifty-fifty 36 CJ.S. p 749 
notes 3, 4. 

(3) “Half blood” see 11 CJ.S. p 
366 notes 11-14. 

(4) “Half brother or sister" see 
Brother 12 C.J.S. p. 373 In Pocket 
Parts. 

(5) “Half cent,” a copper coin of 
the United States, of the value of 
five mills, and of the weight of nine¬ 
ty-four grains, coinage of which was 
discontinued In 1857.—Black L.D. 

(6) “Half chest," In the tea trade, 
a chest containing seventy-five to 
eighty pounds, the weight varying 
according to the kind of tea; a chest 
of tea, In the language of the trade. 
Is understood to be a half chest, and 
not a whole chest weighing from one 
hundred to one hundred and forty 
pounds, now seldom shipped.—Japan 
Tea Co. v. Franklin MacVeagh & Co., 
171 N.W. 806, 307, 142 Minn. 152. 

(7) “Half cousin” see 21 CJ.S. p 
863 note 10. 

(8) “Half defense” see 26 C.J.S. 
p 676 note 8. 

(9) “Half dime." a silver coin of 
the United States, of the value of 
five cents, first coined in 1794 and 
discontinued In 1873, being replaced 
by the “nickel."—Black KD.—Web¬ 
ster New IntD. 

(10) **Half dollar,” a silver coin 
of the United States, of the value 
of fifty cents, or one half the value 
of a dollar.—^Black LD. 

(11) “Half eagle," a gold coin of 
the United States, of the value of 
five dollars.—^Black Li.D. 


(12) “Half endeal" or “halfen 
deal," a moiety or half of a thing.— 
Black Ii.D. 

(13) “Half holiday'* see the C.J.S. 
titles Holidays § 2, also 29 C.J. p 762 
note 16; and Time 5 14(8), also 62 
C.J. p 1006 notes 80-84. 

(14) “Half klneg,” In Saxon law, 
half king or semi rex; a title given 
to the aldermen of all England.— 
Black L.D. 

(15) “Half line voyage," in the 
fishing business, an arrangement be¬ 
tween the owners of a fishing vessel 
and a master and his crew, whereby 
the master undertakes a fishing voy¬ 
age, In which the gross proceeds of 
the catch, less certain deductions, are 
shared equally between the owners 
of the vessel and the master and 
crew, the latter half share, after 
payment for certain things charged 
to the master and crew as a body, 
being divided among them share and 
share alike.—Welch v. Fallon, D.C. 
Mass., 181 F. 875, 876. See also the 
C.J.S. title Seamen §S 163-171, and 
56 C.J. p 1058 note 84-p 1066 note 68, 
for a general discussion of lay or 
share of earnings as seamen’s wages 
generally. 

(16) “Half mark," a noble, or six 
shillings and eight pence In English 
money.—^Black Ii.D. 

(17) “Half nephew" or “half 
niece." defined as the son or daugh¬ 
ter of a half brother or half sister, 
and held not '"dependents” under 
statute Including as “dependents" 
half brothers, half sisters, nephew, 
and nieces.—^Pierson v. National Fire 
Proofing Corporation, 190 A. 73, 74, 
117 N.J.Law 600. 

(18) “Half pilotage" see the aJ.S. 
title Pilots S 1. also 48 CJ. p 1184 
note 11. 

(19) “Half plate,” with reference 
to the plating of table silver, des¬ 
ignates that process of plating in 
which one ounce of silver is used on 


a gross of teaspoons, in contradis¬ 
tinction to “full plate."—Oneida, Lim¬ 
ited. V. National Silver Co., 25 N.Y.S. 
2d 271, 277. 

(20) “Half proof," In the civil law, 
proof by one witness, or a private 
instrument; also prima facie proof, 
which was not sufficient to support 
a sentence or decree.—^Black L.D. 

(21) “Half seal," that which was 
formerly used in the English chan¬ 
cery for sealing of commissions to 
delegates, on any appeal to the court 
of delegates, either in ecclesiastical 
or marine causes.—Black L.D. 

(22) “Half section," in American 
land law, the half of a section of 
land according to the divisions of 
the government survey, laid off ei¬ 
ther by a north-and-south or by an 
east-and-west line, and containing 
three hundred twenty acres; It em¬ 
braces the land within the sectional 
and subdivisional lines, rather than 
any exact quantity which a perfect 
admeasurement of an unobstructed 
surface would show.—Black L.D., 
citing Brown v. Hardin, 21 Ark. 324, 
827. 

(23) "Half timer." in England, a 
child who, by the operation of the 
Factory and Education Acts, is em¬ 
ployed for less than the full time in 
a factory or workshop, in order that 
he may attend some “recognized ef¬ 
ficient school."—^Black L.D. 

(24) “Half tongue,” a term descrip¬ 
tive of a Jury, half of one tongue or 
nationality and half of another.— 
Black L.D. See also De medietate 
linguae 25 C.J.S. pp 1011, 1018 note 89. 

(26) “Half year" or “half a yeatr” 
see the C.J.S. title Time 5 9. also 62 
C.J. p 965 notes 7, 8. 

73. Black L.D. 

74. Black L.D. 

75k Black IxD. 

See also Oemot 38 CJ.S. p 761 note 

68 (3), (4). 

73. Black L.D. 
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for public and semipublie purposes; often, specifi¬ 
cally, a town ball or a guildhall; also the assembly 
room of a hall; hence, any large room for assembly; 
more specifically, in a slightly different sense, the 
entrance room of a residence or other building, a 
corridor or passage in a buildingJ*^ 

In English law, a name given to many manor 
houses because the magistrate’s court was held in 
the hall of his mansion; a chief mansion house.^^ 

Public haU, In one sense, a hall furnishing ac¬ 
commodations for public sessions of government 
authorities, for holding elections, and where the in¬ 
habitants of the town may assemble to consider and 
discuss matters of public importance.78 

As used in statutes relating to the construction 
and use of buildings containing a number of apart¬ 
ments, “public hall” is the hall available for use as 
a passageway for all tenants in common and spe¬ 
cifically defined by statute as a hall, corridor, or 
passageway not within an apartment.^^ 

It is thus distinguished from “inner hall”82 an^ 
^'private hall.”®* 

Other phrases employing the word are collected 
in the f ootnote.®^ 

HAIiLAG'E. In old English law, a fee or toll due 
for goods or merchandise vended in a hall; a toll 
due to the lord of a fair or market, for such com¬ 
modities as were vended in the common hall of the 
place-85 


HALLAZGK). In Spanish law, the act of finding 
something; one of the ways of acquiring owner¬ 
ship; also the thing which is found.85 
For a brief discussion of the duties and rights of 
a finder of “hidden treasure,” or other valuables of 
another, under Spanish law with citations of sup¬ 
porting civil law authorities see 29 C.J. p 209 note 
35-p 210 note 39. Analogous subject matter, under 
American law, is discussed generally in Finding 
Lost Goods. 

HALLE-G-EMOTE or EALLMOOT. See Haligemot 
ante note 75. 

HALLMAEK. An official stamp affixed by the gold¬ 
smiths upon articles made of gold or silver as an 
evidence of genuineness, and hence used to signify 
any mark of genuineness.87 

HALLUCINATION. See the C.J.S. title Insane 
Persons § 1, also 32 C.J. p 611 notes 74-85. 

TTAT.Tur or HALME. A variant form of “haulm,” 
hereinafter defined p 781 notes 66—69, 

EALOS^ENATED CYCLOHEXANONE. A haloge- 
nated cyclic ketone; held not to be an aromatic.*® 

HALMOTE. A holy or ecclesiastical court; also a 
court held in London before the lord mayor and 
sheriffs for regulating the bakers.*^ 

HALYWEKCFOLE. See Hailworkfolk ante note 
58. 


77- Webster New IntD. 

78. Black Ii.D. 

79. Mo.—Clarke v. Brookfield, 81 Mo. 
503. 512. 51 Am.K. 243. 

90, N.T.—People v. Whitelow, 166 
N.T.S. 141, 144. 149. 

TLM ‘*xmbUo liaU>' 

Stairway leading to only one apart¬ 
ment in a building, but outside of 
such apartment held to constitute 
“public hall.*’—^L'Heureux v. Hurley, 
168 A. 8. 10, 117 Conn. 347. 

Held not "public hall” 

(1) Concrete platform and steps, 
furnishing an approach to the front 
verandah of a tenement house, which 
were entirely outside the house did 
not constitute a “public hall.”—Car¬ 
rington V. Bobb, 184 A. 691, 592, 121 
Conn. 258. 

(2) Portion of an open cellar used 
In common by several tenants as an 
approach to their respective storage 
spaces in such cellar held not to con¬ 
stitute a "public halL”—^Delaney v. 
Shimelman, 149 A. 139, 111 Conn. 22. 
ei. Conn.—^Harrington v. Bobb, 184 

A. 691, 592. 121 Conn, 258—L’Heu- 
reux V. Hurley, 168 A. 8, 10, 117 


Conn. 347—Delaney v, Shimelman, 
149 A. 139, 111 Conn. 22—Gibson 
V. Hoppman, 143 A. 635, 636, 108 
Conn. 401. 

88. N.Y.—People v. Whitelow, 166 N. 
Y.S. 141, 144, 149. 

83. N.Y.—^People v. Whitelow. supra. 

84. Phrases construed 

(1) "All public halls, stairways, 
Cetc.]," a statutory phrase held to 
include an outside porch and stair¬ 
way for common use of tenants al¬ 
though not within the building Itself. 
—^Tyler v. Vistula Realty Co., 166 N. 
E. 240, 241, 31 Ohio App. 1. 

(2) "City hall" see the C.J.S. title 
Municipal Corporations § 1041, also 
44 C.J. p 159 note 32 and 11 C.J. p 
791 note 69. 

(3) “Dance hall*' or "hall for danc¬ 
ing.*'—Chung Mee Restaurant Co. v. 
Healy, 171 A. 263, 264, 86 N.H. 483. 
See also Dance house or dance hall 
defined in 25 C.J.S. p 997 note 37 and 
the C.J.S. title Theaters and Shows 
§ 20, also 62 C.J. p 855 notes 32-34 
licensing and regrulation of dance 
halls, dances, and dancing schools. 

(4) "Pope's Hall" in a deed held 
to Include not only the single room 
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used as an audience room, but the 
entire building.—^Pope v. Bell. 37 N.J. 
Bq. 495, 500. 

(5) "Private hall,** construed as 
a hall within an apartment, shut off 
from the stair hall.—^People v. White- 
low. 166 N.Y.S. 141, 149. Distin¬ 
guished from "public hall" see supra 
note 83. 

(6) "Town hall" see the C.J.S. title 
Towns 9 46, also 63 C.J. p 87 notes 
44, 47 and p 124 notes 62-67. 

85. Black L.D. 

88. Escriche Diccionaiio. 

87. Black L.D. 

So called from Goldsmiths* Hall 
in London, the seat of the Gold¬ 
smiths’ Company, by whom the 
stamping is legally regulated.—Cen¬ 
tury D. 

8a TT.S.—^In re Prutton. Oust & Pat. 
App., 121 F.2d 624, 526. 

89. Black L.D. 

Origin of name 

Anciently it was held on the Sun¬ 
day next before St Thomas* day, and 
therefore called the "holymote," or 
holy court—^Black L.D. 
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HAM. In old English law, a place of dwelling, a 
homeclose, a house or a little village; also a little 
narrow meadow.^O 

H A M A . In old English law, a hook, hence an en¬ 
gine with which a house on fire is pulled down; also 
a piece of land.^^ 

HAMBIiINQ' or HAMELlQQ'Gt. In forest law, the 
hoxing or hock-sinewing of dogs, an old mode of 
laming or disabling dogs; expeditation.92 

HAMEL, HAMELETA, or HAMLETA. A ham- 

let.®8 

HAMESEGEEN or HAMESUGEEN. See Haim- 
sucken ante notes 60, 61. 

HAMFABE. Sazon, from ^%am” a house. In Sax¬ 
on law, an assault made in a house; a breach of the 
peace in a private house. It is also said to signify 
the freedom of a man’s house.^^ 

HAMLET. The term had a fixed and definite mean¬ 
ing in the early English law. It was an organized 
community with definite powers and responsibilities, 
commonly a tithing.^® 

As understood in this country, a hamlet has been 
described as a community which must be urban or 
semiurban in character, usually built around a nu¬ 
cleus such as a country store, a schoolhouse, a black¬ 
smith shop, or a mill, thus distinguishing it from 


areas where farm houses happen to be built in some¬ 
what close proximity to each other,^® and is gen¬ 
erally defined as a little cluster of houses in the 
country a small group of houses in a village;®® 
a small village;®® and specifically by statute, as re¬ 
ferring to a community that contains more than ten 
houses and places of business.^ 

It has been said to be the synonym of “vill.”® It 
has been compared with, or distinguished from, 
'^town” or “village,”® and “vill.”4 

HA MM A , A close joining to a house, a croft, or 
a little meadow.® 

HAMIVITiR. A tool or instrument ordinarily used 
by one man in the performance of manual labor,® 
and when used alone as a hand tool held not em¬ 
braced within the term “machinery.”^ 
Metaphorically, a forced sale or sale at public 
auction.® 

HAMSOGNE. In Saxon law, the right of security 
and privacy in a man’s house. The breach of this 
privilege by the forcible entry of a house is breach 
of the peace. It is variously spelled ^^amsooa,” 
“hamsocna,” “haimsuken,” ^'hamesaken,” and 'Tiam- 
socn.”® 

HANAPEE. A hamper or basket in which were 
kept the writs of the court of chancery relating to 
the business of a subject, and their returns; equiv- 


sa Black L.D. 

91. Black L.D. 

92. Black L.D. 

*‘Ulxpedltatlon** defined see 36 C.J.S. 
p 205 note 69. 

93. Black L.D. 

94. Blade L.D. 

95. Wls.—Travelers* Indemnity Ca 
V. Memitowoc Farmers* Co-op. Dai¬ 
ry Co., 219 N.W. 346, 347, 196 Wis. 
602. 

DexlvatloxL 

The diminutive of **ham,*' a vil¬ 
lage.—^Black L.D. 

06. Wia—Travelers* Indemnity Co. 
V. Manitowoc Farmers* Co-op. Dai¬ 
ry Co., supra. 

GovemmeiLtal aspect no longer con¬ 
trolling 

''Outside of a few states like Ohio 
and Michigan, the hamlet has ceased 
to possess any of the governmental 
functions which it had in the early 
English law."—^Travelers* Indemnity 
Co. V. Manitowoc Farmers* Co-op. 
Dairy Co., supra. 

97. Fla.—^Mahood v. State, 133 So. 
90. 92, 101 Fla. 1264. 

EHmUarly expressed 
A hamlet in a rural commu¬ 


nity may be no more than a store, 
a school, a church and two or three 
residences.—^Hantoul Rural High 
School Dlst No. 2 v. Davis, 160 P. 
1008, 1009, 99 Kan. 185. 

98L Ohio.—^Kuhn v. Wood, App., 30 
N.E.2d 1006, 1008. 

99. Wis.—^Travelers* Indemnity Co. 
V. Manitowoc Farmers' Co-op. Dai¬ 
ry Co., 219 N.W. 346, 347, 196 Wis. 
602, Quoting Corpus Juris. 

L Not restricted merely to houses 
"The Legislature. ... in ef¬ 
fect, defined a *hamlet* as . . . 

[text definition], thus indicating that 
it used the word, *hamlet,' to define 
a community that had both houses 
and places of business."—Travelers* 
Indemnity Co. v. Manitowoc Farmers* 
Co-op. Dairy Co., supra. 

2. Eng.—^Rex v. Morris, 4 T.R, 550, 
552, 100 Reprint 1169. 

3. Fla.—Mahood v. State, 133 So. 
90, 92, 101 Fla. 1254. 

^ compared 

A vlll has a constable but a ham¬ 
let has none.—^Rex v. Hewson, 12 
Mod. 180, 88 Reprint 1247. See also 
Rex V. Horton. 1 T.R. 374, 376, 99 
Reprint 1146. 

5. Black li.D. 


6. Ala.—Georgia Paa R. Co. v. 
Brooks. 4 So. 289, 291, 84 Ala. 138. 

Ga.—Georgrla Railroad & Banking Co. 
V. Nelms, 9 S.E. 1049, 1050, 83 Ga. 
70, 20 Am.S.R. 808. 

‘^Hammer test” 

A term used to describe the usual 
method of testing to find out whether 
a piece of wood is solid to the core 
when it appears to be solid on the 
outside.—^McGrath v. Delaware, L. & 
W. R. Co., 55 A 242, 243, 69 N.J. 
Law 331. 

7. Ala.—Georgia Paa R. Co. v. 
Brooks, 4 So. 289. 291, 84 Ala. 138. 

8. Black L.D. 

As in the phrases 

(1) "Bring to the hammer,** to put 
up for sale at auction.—^Black L.D. 

<2) "Hammer price,** in the Eng¬ 
lish stock exchange, a price fixed by 
the ofi9.cial assignee for the settle¬ 
ment of a defaulter’s dealings with 
his fellow membera—^Tomkins v. 
Saffery, 3 App.Cas. 213, 4 RR.C. 86— 
Beckhuson v. Hamblet. [1900] 2 Q.B. 
18, 20. 

(3) "Sold under the hammer," that 
is. sold by an officer of the law or by 
an auctioneer.—^Black L.D. 

9. "Rlack I^ID. 
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alent to the Roman “fiseus.” According to others, 
the fees accruing on writs, etc., were there kept.^o 

Hamper office. An office belonging to the com- 
mon-iaw jurisdiction of the court of chancery, so 
called because all writs relating to the business of 
a subject, and their return, were formerly kept in a 
hamper.ii Distinguished from "petty-bag offiee.”^^ 

HAND. In its piimaiy, physical sense, the terminal 
part of the arm when, as in man and the apes, it is 
especially modified as a grasping organ.^^ In ana¬ 
tomical usage, ^‘hand” includes the phalanges, or 
fingei*3 and thumb; the metacarpus, or hand proper; 
and the carpus or wrist but in popular usage the 
wrist is often excluded-^s Por particular purposes, 
however, all parts of the arm below, or up to but 
not including, the elbow joint are sometimes treated 
as an entirety under the name of *^hand.”^® 

The term may be used interchangeably or synony¬ 
mously with 

The word occurs with various different meanings 
in derived or metaphorical applications. 

In one such sense, it is a measure of length equal 
to four inches, used in measuring the height of 

horses.iS 

In another sens^ a person’s signature and in 
old English law, an oath.20 

In still another sense, sometimes in the plural, 
personal possession, ownership; hence, control, di¬ 
rection, or management sometimes possession as 
distinguished from the literal meaning of having 
actnally and physically in one’s hands and some¬ 
times ownership rather than mere possession.^^ 

lou Black Ij,D. 

11. Black LuB. 

la N.T.—^Yates v. People, 6 Johna 
337, 363. 

13. Okl.—Chfunplin Befinlns: Go. v. 

State Industrial Commission. 4 F. 

2d 751, 752, 153 OkL 45. 

14. Okl.—Champlin Refining Co. v. 

State Industrial Commission, su¬ 
pra—Ford Motor Co. v. Farmer, 

293 P. 191, 192, 146 Okl. 9. 

Sl-mtlarly expressed 
The hand is composed. In part of 
the flnaera It consists of the meta* 
carpus, or palm and the digits, or 
fingers, and may Include the carpus, 
or wrist.—Gerhart v- Metropolitan 
St R. Co., 112 S.W. 12, IS. 132 Mo. 

App. 546. 

15. OkL—Champlin Refining Co. v. 

State Industrial Commission, 4 P. 

2d 751, 752, 153 Okl. 45. 

IS. Ind.—Western Const. Co. v. Ear¬ 
ly. 142 N.E. 896. 81 Ind.App. 490. 


Hand truck. A kind of handbarrow or handcart, 
consisting of a strong, braced frame, terminating 
in a pair of handles and supported on a pair of 
small, heavy broad-rimmed wheels; a small heavy 
rectangular frame, supported on four small wheels, 
used instead of rollers for moving heavy objects, as 
on a floor; any of various small, flat-topped cars 
for pulling or pushing by hand, with or without a 
handle, and sometimes with stakes or vertical ends 
to prevent the load from falling off.24 The term 
has been held to include, or to be applicable to, a 
"dolly” see 27 C.J.S. p 1317 note 9. 

”On hand” A phrase which has been held inef¬ 
fective, through vagueness, as a descriptive term for 
the purpose of identification of property by third 
persons.25 As used between parties to a transao^ 
tion, with reference to articles of commerce the 
phrase relates to those which are not merely in pos¬ 
session, but which are also stock in trade in the reg¬ 
ular course of business of a given person or con- 
cem.26 When applied to money, as in the phrase 
"money on hand,” the term ordinarily means cash 
money in one’s possession or on deposit subject to 
check, or bank notes used as a circulating medium 
of exchange but under particular circumstances, 
it has been held not to include a certificate of de- 
posit^s or a demand note.29 With relation to a 
bank’s funds, in referring to money on hand in a 
bank, it is the fund or cash out of which the bank 
makes its loans, and with which it transacts its 
banking business.30 With reference to money which 
was the subject of a legacy, the term may include 
a sum in the hands of an agent, in gross, without 
deducting his oominissions.^i 

Other phrases employing the word are collected 


Pa.—Gondak v. Wilson Gas Coal Co., 
25 A.2d 854, 855, 148 Pa.Super. 666. 
See generally the C.J.S. title Work¬ 
men’s Compensation Acts 5$ 811- 
314, also 71 C.J. p 839 note 13-p 
847 note 12. 

17. Okl.—Ford Motor Co. v. Farmer, 
293 P. 191, 192, 146 OkL 9. 

IB. Black B.D. 

19. Black XaD. 
aou Black UD. 

21. Webster New IntD. 

22. Tex.—^Brownwood Gas Co. v. 
Belser. Civ.App., 267 S.W. 606, 607. 

23. As full ownendiip 

’’The expression 'shall come into 
her hands.' evidently Intends full 
ownership. It cannot signify mere 
possession, for the prior gift of the 
life estate to the wife had secured 
that. Both German and English lex¬ 
icographers concur in giving i>oweri 
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I control or ownership as one of the 
meanings of the word *hand.' espe¬ 
cially in the plural."—Geyer v. Went- 
zel. 6« Pa. 84, 87. 

24. N.T.—Manlgault v. W. H. Beau¬ 
mont & Son, 237 N.T.S. 870, 871, 
227 App.Dlv. 259. 

25. Mont.—Rocheleau v. Boyle, 28 P. 
872. 879. 11 Mont 451. 

26. Mass.—^Brown v. Clothey, 79 N. 
E. 269, 270. 193 Mass. 271. 

46 C.J. p 1098 note 10. 

27. Miss.—Thrasher v. Humphreys, 
70 So. 900. 901, 110 Miss. 735. 

28i N.C.—^Thomas v. Houston. 106 
S.E. 466, 468, 181 N.C. 91. 

29. Miss.—Thrasher v. Humphreys, 
70 So. 900, 901, 110 Miss. 735. 

aOL HI.—^Bond V. Moore. 132 N.B. 
777, 779, 300 HL 82. 

31. Pa.—Copia's Estatei. 6 Phlla. 214. 
216. 
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in the footnote.32 Other phrases as to which more 
recent adjudications have not been found see 29 C-J. 
p 210 notes 53-60. 

handbill, a loose printed sheet, to be circulat¬ 
ed or stuck up for some public announcement;^^ a 
written or printed notice displayed to inform those 
concerned of something to be done.34 

The term has been held synonymous with "circu¬ 
lar” see 14 C.J.S. p 1121 note 24, and “printed cir- 
cular.”®5 It been distinguished from “maga- 

ziiie”36 and “supplement.”^? 

HANDBOBOW. In Sazon law, a hand pledge; a 
name given to the nine pledges in a decennary or 
friborg, the tenth or chief being called “headborow.” 
So called as being an inferior pledge to the chief.^ 8 

HAND CAB. See the C.J,S. title Bailroads § 1, 
also 29 C.J. p 211 note 64. 

HANDOTTPP, As a noun, a manacle chains se¬ 
curing the wrists.40 

As a verb, to manacle.^i 

HAND DOWNT. To announce or file an opinion in 
a cause.^2 Jt also may be employed with reference 


to indictments as meaning to order to be delivered.^^ 
HAND-FASTING-. In old English law, betroth- 

ment.44 

HAND-GBITH, Peace or protection given by the 
king with his own hand; used in the laws of Henry 

1.45 

HANDHABBND or HAND-HABENDB. In Saxon 
law, one having a thing in his hand; that is, a thief 
found having the stolen g^ods in his possession; 
also the jurisdiction to try such thief.4 6 

HANDHOLD. See the C.J.S. title Railroads § 1, 
also 29 C.J. p 211 notes 70, 71. 

HANDICBAFT. A trade requiring skill of hand, 
manual occupation or skill; also one living by hand- 
ieraft.47 

HANDIWOBK Work done by the hands; hence, 
any work done personally, applied either to the la¬ 
bor or its result.48 

HANDKEBOHliiF. A square piece of cloth, usual-' 
ly linen or silk, carried about the person for the pur¬ 
pose of wiping the face or nose.49 


32. Phxaiss constmed 

(1) “Cash on hand" see 14 C.J.S. 
p‘ 18 notes 76-90. 

(2) “Hand injury/’ contrasted with 
“finger Injury" see 36 C.J.S. p 804 
note 4 (1). 

(3) “Hand money" defined as mon¬ 
ey paid in hand to bind a bargain, 
or earnest money when it is in cash. 
—Black Ii.D. , 

(4) “Hand tools," as including an 
ordinary step ladder but not mov¬ 
able steps which had been so ad¬ 
justed as to render them suitable for 
permanent placement—^Boettger v. 
Moran. R.I.. 12 A.2d 285, 287—Sher¬ 
idan V. Qorham Mfg. Co., 66 A. 676, 
677, 28 R.I. 266, 13 L.R.A.,N.S., 687. 

(6) “In his hands." equivalent to 
“in the care or* see Care 12 CJ.S. p 
1146 note 43. 

(6) *’Keep on hand,*’—Cohen v. 
State, 65 S.E. 1096, 1097, 7 Ga.App. 
6 . 

(7) “Manufactured stock . . . 
now on hand."—^Brady v. Cassidy, 10 
N.B. 181, 136, 104 N.Y. 147. 

(8) **Stock ’on hand* for shipment," 
as applicable to stock bought at the 
time and held in readiness to be load¬ 
ed within a few hours after receiv¬ 
ing notice of the arrival of the cars. 
—Texas & P. By. Co. v. Taylor, Tex. 
Clv-App., 126 S.W. 1117, 1119—48 a 

J. p 1098 note 10 [b]. 

(9) **Then on hand," construed as 
meaning expected to be on hand at a 
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future date, although not on hand 
at the time the contract was signed. 
—^New York Pelton Ploor Co. v. 
Tucker & Vinton, 89 N.Y.S. 410, 411, 
43 Misc. 429. 

(10) “Under his hand," a phrase 
often used in law, to denote hand¬ 
writing or written signature. 

Colo.—Salazar v. Taylor, 33 P. 369, 
370. 18 Colo. 638. 

Me.—^Mahoney v. Ayoob, 126 A. 146, 
124 Me. 20, 37 A.L..B. 85. 

(11) “Wheat and com on hand,” 
construed to pass only that which 
was in the granaries and not the un¬ 
gathered crop.—Adams v. Jones, 69 

K.C. 221, 223. 

33. Pa.—^Lancaster Intelligencer v. 
Lancaster County, 9 Pa.Di8t 392, 
394. 

34. Ky.—^Kelly v. Evarts Graded 
School Dlst. 172 S.W. 1047, 1048, 
162 Ky. 612. 

35. N.Y.—^People v. McLaughlin, 68 
N.Y.S. 1108, 1110, 33 Mlsa 691. 

See also Circular 14 C.J.S. p 1121 In 
Pocket Parts 

36. **MkgaKines" held ant "hand^ 
bills” within a prohibition against 
unlicensed distribution of handbills. 
Miss.—City of Jackson v. Berry, 11 

So.2d 438, 489. 

37. Pa.—^Lancaster Intelligencer v. 
Lancaster County, 9 Fa.Dlet 392, 
394. 

38. Black L.D. 

39. Century X). 
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40u Black L.D. sub verb© '‘Fetters." 
41. Century D, 

48. Black L.D. 

Used oziglaaUy and pzopaily of 
the opinions of appellate courts 
transmitted to the court below; but 
in later usage the term is employed 
more generally, but inaccurately, 
with reference to any decision by a 
court on a case or point reserved 
for consideration.—Black L.D. 

43. N.J.—^Bngeman v. State, 23 A. 
676, 678, 64 N.JJiaw 247, 

44. Black L.D. 

45. Black L.D. 

46. Black L.I>. 

47. Webster New Int.D. 

Beflnad in BngUsli statute 

“Any manual labor exercised by 
way of trade or for purposes of gain 
in or incidental to the making of 
any article or jtart of an article, or 
in or incidental to the altering, re¬ 
pairing, ornamenting, finishing, or 
otherwise adapting for sale any ar¬ 
ticle."—^Beadon v. Parrott, L.B. 6 Q. 
B. 718, quoting 30 & 31 Viet c 146 
5 4. 

4& Mich.—Fritz v. Christian Re¬ 
formed City Mission Board, 275 N. 
W. 499, 500, 281 Mich. 682. 

49- Century D. 

Within Tariff Act see Customs Du¬ 
ties 6 40 note 43, 6 41 note 67, { 
43 note 18. 
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' Phrases employing the vord are set out in the 
note.50 

H. AND L. See Abbreviations 1 G.J.S. p 276 note 

5 * 

HANDLE. A comprehensive term.^^ In its pri¬ 
mary physical sense, it has been variously defined 
as meaning to touch, to touch or feel with the hand, 
to turn, adjust, examine, or feel with the hands, 
or to use the hand or hands upon;^^ to manipulate, 
to ply, to use, to wield and sometimes to use or 
wield with manual skill; also to act upon or con¬ 
trol by the hand, to manage by hand;^^ to manage, 
contrive, or direct with or as with the hands; to 
■manage in using, as a spade, a musket, or an oar;55 
to use for a specified purpose.^fi 

In a derived or secondary sense, it has been de¬ 
fined as to act toward, or upon, to deal with, or to 
perform some function with regard to; 57 to carry 
out, perform, or transact; to deal with or treat; 
to do something with, or make due use of;58 also 
to manage, conduct, direct, or control,®® a thing, 
animal or person, or a matter, course of action, 


etc.;50 often, to manage skillfully more specifi¬ 
cally in commercial applications, to deal or trade in, 
to have passed through one's hands;®® to have in 
hand or pass through one's hands in the way of busi¬ 
ness,®® especially when it refers to the passing 
through the hands of a dealer in the ordinary con¬ 
duct of his business;®^ hence to buy and sell;®® 
to trade, invest, or deal in;®® and, in particular 
connections, to sell for shipment in, to ship in, or 
in any other way to put into the channels of trade ;®7 
to take on consignment.®® In one or another of 
the senses above indicated, the term necessarily im¬ 
plies possession of the thing handled,®® imports ac¬ 
tive management, or at least the performance of 
acts, with relation thereto;^® but does not neces¬ 
sarily import absolute or general power of disposi- 
tion.7i 

It has been held synonymous -with “use;”72 and, 
while sometimes it may be synonymous with ^Manip¬ 
ulate,” "ply,” and "wield,” yet it has been com¬ 
pared with, or distinguished from, those words, be¬ 
ing a more comprehensive term that any of them.7S 

Handling. The act of touching, holding, moving, 
or managing with the hand.74 It has been said that 


Sa Plmwas coiurtxiied 

<1) “Embroidered and hemstitched 
handkerchiefs** under Tariff Act see 
Customs Duties S 41 note 67. 

(2) '‘Handkerchiefs of the Tear/' 
a phrase which, in condensed fash¬ 
ion merely describes handkerchiefs 
having every characteristic as to 
material, quality, and style that the 
beat handkerchiefs should possess.— 
Burmel Handkerchief Corporation v. 
Cluett, Peabody & Co., Oust & Fat. 
App., 127 F.2d 318. 321. 

(3) **Henuned handkerchiefs,*' a 
commercial term meaning handker¬ 
chiefs having an ornamented and 
more extensive hem, in contradis¬ 
tinction to handkerchiefs which have 
been cut from the piece and merely 
hemmed.—Zn re H. B. Claflin Co., N. 
T., 62 F. 121. 124, 2 C.C.A. 647. 

(4) “Hemstitched and embroidered 
handkerchiefs,** phrase held not to In¬ 
clude hemstitched handkerchiefs em¬ 
broidered simply with an initial let¬ 
ter,—U. S. v. Harden, N.T., 68 F. 182, 
183, 15 C.C.A. 358. Tariff on see Cus¬ 
toms Duties § 40 note 43. 

51. Neh.—^Doody v. National Ma¬ 
sonic Acc. Assoc., 92 N.W. 613, 614, 
66 Neb. 493, 60 L.II.A. 424. 

52. Neb.—^Doody v. National Mason¬ 
ic Acc. Assoc., supra. 

53. U.S.—^International Harvester 
Co. V. National Surety Co., C.C.A. 
IlL, 44 F.2d 746, 760. 

Neb.—^Doody v. National Masonic Acc. 
Assoc., 92 N.W. 613, 614, 66 Neb. 
493. 60 LuR.A. 424. I 


54. Neb.—Doody v. National Mason¬ 
ic Acc. Assoc., supra. 

65. XT.S.—^Intemational Harvester 

Co, V. National Surety Co., C.C.A. 
IlL, 44 F.2d 746, 750. 

Neb.—^Doody v. National Masonic Acc. 
Assoc.. 92 N.W. 613. 614. 66 Neb. 
493. 60 L.R.A. 424. 

56. XJ.S.—^International Harvester 

Co. V. National Surety Co., C.C.A. 
ni., 44 F.2d 746, 750. 

57- U-S.—International Harvester 

Co. V. National Surety Co., supra. 

Mo.—State ex rel. Bell v. Phillips 
Petroleum Co., 160 S.W.2d 764, 
769. 

58. TJ.S.—International Harvester 

Co. V. National Surety Co., C.C.A. 

Ill., 44 P,2d 746, 760. 

59. XJ.S.—^International Harvester 

Co. V. National Surety Co., supra. 

Mo.—State ex reL Bell v. Phillips Pe¬ 
troleum Co.. 160 S.W,2d 764. 769. 

Neb.—Doody v. National Masonic 
Acc. Assoc., 92 N.W. 613, 614, 66 
Neb. 493, 60 L.R.A. 424. 

N.C.—^Brinn v. Brinn, 195 S.BL 798, 
796, 213 N.C. 282. 

G(L XJ.S.—^International Harvester 

Co. V. National Surety Co., C.C.A 

Ill., 44 P.2d 746, 750. 

61- Neb.—^Doody v. National Mason¬ 
ic Acc. Assoc., 92 N.W. 613, 614, 
66 Neb. 493, 60 LuR.A. 424. 

68. Mo.—State ex reL Bell v. Phil¬ 
lips Petroleum Co., 160 S.W.2d 764, 
769. 

63. U.S.—^International Harvester 
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Co. V. National Surety Co., C.C.A. 
IlL, 44 P.M 746. 760. 

66. Tex.—Adams Fish Market v. 
Sterrett, 172 S.W. 1109, 106 Tex. 
562. 

65. XJ.S.—^International Harvester 
Co. V. National Surety Co., C.C.A. 

Ill., 44 F.2d 746, 750. 

Mo.—State ex rel. Bell v. Phillips 
Petroleum Co., 160 S.W.2d 764, 769. 

66. XJ.S.—International Harvester 
Co. V. National Surety Co., C.C.A. 
IlL, 44 F.2d 746. 760. 

67. XJ.S.—^Hudson-Duncaji & Co. v- 
Wallace, D.C.Or., 21 F.Supp. 295, 
306. 

6a Mass.—^L. B. Fosgate Co. v. Spo¬ 
kane Valley Growers XJnlon, 160 N- 
E. 297. 300, 263 Mass. 15. 

69. Cal.—^People v. Buyle, 68 P.2d 
268, 272, 20 CaLApp.2d 650. 

Pa.—Commonwealth v. Stofchek, 180 
A 84, 85, 118 Pa.Super. 412. 

7a CaL—In re Shaw's Estate, 246 
P. 48, 62, 198 CaL 352. 

N.C.—^Brinn v. Brinn, 196 S.B. 793, 
796. 213 N.C 282. 

TL N.C.—Brinn v. Brinn, supra. 

7a Pa.—Commonwealth v. Stofchek, 
180 A. 84, 86, 118 Pa.Super. 412. 

7a Neb.—^Doody v. National Mason¬ 
ic Acc. Assoc., 92 N.W. 618, 614, 
66 Neb. 498, 495, 60 L..R.A 424. 
7a S.C.—State v. Adams, 27 S.E. 
628. 626. 49 S.C. 618—State v. Pick¬ 
ett'26 S.B. 46, 47, 47 S.a 101. 
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the word does not necessarily import, or is not re¬ 
stricted to, some physical touch, or some movement 
or manipulation, but should be given a broader 
meaning and so, under particular circumstanc¬ 
es, it has been held that merely placing an express 
truck on a depot platform for the purpose of load¬ 
ing would constitute ^‘handling,”^6 as would also 
.the transporting, holding, and distributing of pay¬ 
roll money, even though it was left for a short time 
in a locked chest in an office.^*^ 

In the meat packing industry, ‘^handling" is one 
of the groups of operations into which the work is 
divided, others being “dressing** see 28 C.J.S. p 
490 in Pocket Parts, and “slaughtering,** q. v. All 
three have definite and well-accepted meanings in 
trade usage, and “handling** refers to those opera¬ 
tions which start when the packing plant takes 
possession of live stock and includes all the op¬ 
erations down to the slaughtering of the animal.^^ 

Analogously with relation to the distribution of 
agricultural or horticultural products to consumers, 
it has been defined as those physical operations cus¬ 
tomarily performed in obtaining such commodities 
from producers* farms, transporting them to, receiv¬ 
ing and weighing them at, and placing them in, an 
establishment where further operations are to be 
performed, and finally delivering the commodities to 
warehouses.^® 

The term has been distinguished from “hauling**®® 
and “transporting.''^^ 


Phrases in which the word occurs are set. out in 
the note.®® 

HANBLB BAIL. Usually a hook handle, or a hoop 
handle on a vessel, such as a kettle, or the like.®® 

HANBLEK. One who handles, or a person engaged 
in handling, in contradistinction to a “producer."®^ 

As construed within the Agricultural Marketing 
Agreement Act see Food § 10 note 38. 

EAIHDMADE. Made by hand as distinguished, 
formerly, from natural objects, now, from manu¬ 
factured objects.®® 

HAKDSALE. Anciently, among all the northern 
nations, shaking of hands was held necessary to 
bind a bargain, a custom still retained in verbal 
contracts. A sale thus made was called a ^^and- 
sale." In the course of time the same word was 
used to signify the price or earnest which was giv¬ 
en immediately after the shaking of hands, or in¬ 
stead thereof.®® 

HAin>SEIi. Handsale, or earnest money.®^ 

HANDSOME. Among other meanings, ample, 
large, or on a liberal scale.®® 

HANDWEITINO. Anything written by a person 
with his hand;®® generally whatever the person 
has written with his hand, and not merely his com¬ 
mon and usual style of chirography,®® although if 


7a U.S.—International Harvester 
Co, V. National Surety Co., C.aA. 
IlL, 44 F.2d 746, 749. 

76. Tex.—Wells, Fargo & Co. v. 
Lowery, Clv.App., 197 S.W. 606, 608. 

77. U.S.—International Harvester 
Co. V. National Surety Co., C.O.A. 
Ill., 44 F.2d 746, 749. 760. 

7a U.S.—^Fleming v. Swift & Co., D. 

C.I11., 41 P.Supp. 825. 828. 

79. U.S.—Gordon v. Paducai Ice 
Mfg. Co., D.C.Ky., 41 F.Supp. 980, 
987. 

ea S.C.—State V. Adams, 27 S.B. 

623, 625, 49 S.a 518. 621. 
ei. S.G.—State v. Pickett, 26 S.B. 

46, 47, 47 S.C. 101. 

B2. Flirases construed 

(1) ‘‘Employed in . . . handling 
drearms*' held inapplicable to the in¬ 
cidental handling of a gun for pleas¬ 
ure. as in hunting.—Thomas v. Ma¬ 
son's Fraternal Acc. Ass'n, 71 N.T.S. 
692, 694, 64 App.Dlv. 22. 

(2) "Freight handled.”—John J. 
Sesnon Co. v. U. S., Alaska, 182 F. 
678, 679, 105 CaA. 111. 

(3) “Handling of milk,” within 
'.specific regulations, held inapplicable 


to milk destined for use In manufac¬ 
turing butter, cheese, and the like, 
and restricted to fluid milk or cream. 
—Roloff v. Perdue, D.CIowa, 83 F. 
Supp. 613, 618. 619. 

(4) “Handling or working on goods 
[for interstate commerce],” as not 
dependent on amount of work done 
or goods handled.—Walling v. Peo¬ 
ples Packing Co., C.CA.Okl., 132 F. 
2d 236, 240. 

(6) ‘Handling, slaughtering, and 
dressing,” as including the work done 
in certain departments of a packing 
plant.—Fleming v. Swift & Co., D.C. 
Ill., 41 F.Supp. 825. 828. 

(6) “Negligently handling" a der¬ 
rick,—Sturonois v. Morris, 177 HL 
App. 514, 518. 

83 . U.S.—Bissell Carpet Sweeper Co. 
V. Porter Steel Specialties, C.C.A. 
Ind.. 119 F.2d 841, 342. 

U.S.—^U. S. V. Rock Royal Co-op., 
N.T., 69 S.Ct 993, 1004, 307 U.S. 
633. 83 L.Bd. 1446—Vogt's Dairies 
V. Wickard, D.C.N.T.. 46 F.Supp. 
94 ^ 95 —^Roloff V, Perdue, D.C.Iowa, 
33 F.Supp. 613, 618. 


8&. Webster New Iut.D. 
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■■Kaadxaads paper" construed with* 
In the Tariff Acts see Customs Duties 
§ 44 note 46. 

8G. Black L.D. 

87. Black LiJ>. 

88. Century D. 

“Baadsoxue gratuity" as used In a 
will held void for uncertainty.—Jub- 
ber V. Jubber, 9 Sim. 603, 508, 16 Eng. 
Ch. 603, 69 Reprint. 452. 

"Handsome present" 

An agreement to make a handsome 
present in consideration for certain 
services was held to imply a prom¬ 
ise to pay a reasonable compensa¬ 
tion therefor, the amount of wbich 
it was within the province of a Jury 
[to determine.—Jewry v. Busk, 6 
Taunt. 302, 1 ECL 161, 128 Reprint 
706. 

"Handsome payment” 

Austr.—^Klng v. Ivanhoe Gold Corp., 
7 Austr.C.L.R. 617, 621. 

89. Mass.—Commonwealth v. Web¬ 
ster, 5 Cush. 295, 801, 52 Am.D. 711. 

90. MlsS.—^Alexander’s Estate v. 
Hatcher, 9 So.2d 791, 792. 
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has also been defined as tbe east or form of writing 
peetdiar to a band or i)erson;Sl also, an instrument 
written by the hand of a person, or a specimen of 
his wxiting.92 

The term has been distinguished from ‘‘typewrit- 
ing,”®3 xrhich is essentially a process of printing 
rather than writing.^^ 

HANDY. Adroit, dexterous, performing with skill 
or readiness, or skillful in using the hands; also, 
suited to the use of the hand; ready to the hand, 
hence convenient, or timely.^s 

HANG. Primarily, to fasten or attach so as to be 
supported from above and not from below, to sus¬ 
pend,hence in old practice, to remain undeter- 

mined.®7 

‘‘Hang,” “hanged,” “hanging*^ or “hung^^ as re¬ 
lating to capital punishment see Criminal Law § 
2002 , 

Hanging. An antiquated word, being the syno¬ 
nym of “pending.”®® 

“Hangings” originally meant tapestries, velvets, 
leathers, and cloth hung loosely on walls as decora¬ 
tions; subsequently, wall papers were produced to 


imitate them and they acquired the name of “paper 
hangings,” now commonly understood to mean webs 
of tinted or decorative paper used for covering walls 
or ceilings.®® 

Phrases in which the word occurs are set out in 
the note.l 

HANGER. In general, any of various hanging or 
depending devices, especially for supporting some¬ 
thing.® More specifically, a supporting and insulat¬ 
ing device by which trolley wires are made fast to 
the span wires and the electric current confined to 
the trolley vyres; also called “ears.”® 

HANGMAN. An executioner, one who executes 
condemned criminals by hanging.^ 

HANGWITE. In Saxon law, a fine for the illegal 
hanging of a thief, or for allowing him to escape; 
also immunity from such fine.® 

HANIG. Some customary labor to be performed.® 

HANSE. An alliance or confederation among mer¬ 
chants or cities, for the regulation and protection 
of the commerce of its members; also an imposi¬ 
tion on merchandise.'^ 


91. KT.—In re Hyland. 27 N.T.S.. 

961. 963. 

9S. Black I..D. 

93. Cal.—Woir V. Gall. 169 P. 1017, 
1019, 176 Cal. 787—^In re Dreyfus, 
165 P. 941. 942, 176 Cal. 417, L.R,A. 
1917P 391. 

Ky.—Adams* EiX*x v. Beaumont, 10 
S.'W.2d 1106, 1109, 226 Ky. 811. 

94. Cal—In re Dreyfus, 165 P. 941, 
942, 175 Cal. 417, L.R.A.1917r 391. 

95w Century D. 

"Handy snan*’ 

(1> A term applied to an employee 
with no fixed duties, whose work is 
varied, a utility man.—^Kleckhefer 
Container Co. v. Unemployment Com¬ 
pensation Commission, 18 A.2d 646, 
647, 648. 126 H.J.Liaw 52. 

(2) A man of all work.—Sovereign 
Camp, W. O. W. v. Craft, 94 So. 831, 
834, 208 Ala. 467. 

<8> It has been distinguished from 
^'production worker.**—^Kieckhefer 

Container Co. v. Unemploj'ment Com¬ 
pensation Commission, supra. 

"STsaxest or most handy” as equiv¬ 
alent to "convenient as practicable*' 
see 18 C.J.S. p 38 note 13. 

96L Century D: 

97. Black I..D. 

98. Va—Stout V. Jackson, 2 Hand. 
132, 156, 28 Va 182, 156. 

99. U.S.—^Downing & Co. v, U. S., 12 
CtCustApp. 451, 454. 

See also Customs Duties 5 44 note 


52 distinguishing "paper hangings*' 

from "hanging paper.** 

1. Phrases construed 

(1) "Hanged, drawn and quarter¬ 
ed", a phrase descriptive of a meth¬ 
od of executing traitors in England, 
said to have been introduced in 1241. 
—Black L.D. 

(2) "Hanging In chains," in atro¬ 
cious cases it was at one time usual, 
in England, for the court to direct a 
murderer, after execution, to be 
hanged upon a gibbet in chains near 
the place where the murder was 
committed, a practice quite contrary 
to the Mosaic law. Its legality was 
declared by acts in 1751 and 1828; 
it was abolished by 4 & 6 Wm. IV c 
26.—Black L.D. 

(3) "Hanging of cups upon tim¬ 
ber.”—Howard v. State, 81 So. 346, 
846, 17 Ala.App. 9. See also 11 C.J.S. 
p 762 note 47, contrasting the phrase 
with "boxing of pine trees." 

(4) "Hanging paper’* commonly and 
ordinarily means either paper for 
hanging or hangings or papers which 
hang, or are to he hung, and includes 
not only tinted or decorative wall pa¬ 
per but wall papers which are not 
printed, lithographed, dyed or col¬ 
ored.—^Downing & Co. v, U. S., 12 Ct 
CustApp. 451, 464. 

(5) "Hanging those actions," as 
meaning "pending those actions."— 
Stout V. Jackson, 2 Rand. 132, 166, 23 
Va. 132, 166, 


(6) **Hung Jury," as meaning a jury 
so irreconcilably divided in opinion 
that they cannot agree on any ver¬ 
dict.—^Black KD. 

Discharge of Jury for failure to agree 
see the C.J.S. titles Criminal Law 
S§ 1382-1384. and Trial § 482, also 
64 C.J. p 1051 notes 20-29. 

(7> "Paper hangings" see supra 
note 99. 

2 . Webster New Int.D. 

3. La.—^Potts V. Shreveport Belt R. 
Co., 34 So. 108, no La. 1, 8, 98 
Am.S.R. 452. 

4. Black L.D. 

5b Black L.D. 

9. Black L.D. 

7. Black L.D. 

“Banae towns” — the collective 
name of certain German cities, in¬ 
cluding Lubeck, Hamburg, and Brem¬ 
en, which formed an alliance for the 
mutual protection and ftirtherance of 
their commercial Interests, in the 
twelfth century. The powerful con¬ 
federacy, thus formed, was called the 
"Hanseatic League." The league 
formed and promulgated a rule of 
maritime law, which was known as 
the "Jus Hanseaticum Maritlmum." 
—^Black L.D. 

'O^awB of the Haase Towns” — the 
"Jus Hanseaticum Maritlmum,** or 
the maritime ordinances of the Han¬ 
seatic towns, first published in Ger^ 
.man af Lubeck in 1697, and, in May 


772 



39 C.J.S. 


EANSE^EAPPINESS 


Hanseatic, Pertaining to a hanse, or commercial 
alliance generally; although more commonly it re¬ 
fers to the union of Hanse towns, as in the expres¬ 
sion the “Hanseatic League.”® 

EANSGrBAVE. The chief of a company, the head 
man of a corporation.® 

HANTELOD or HANTELODE, In old European 
law, an arrest or attachment.^® 

HAP. That which happens, or comes suddenly or 
unexpectedly; also the manner of occurrence or 
taking place; hence a casual event, chance, fortuity, 
fortune, happening, lot, or luck.^^ The term has 
been used as an equivalent of the word “event.”i® 

As a verb, to catch. Thus, ^Tiap the rent,” “hap 
the deed-poll,” were formerly used.^® 

HAPPEH. A word which may have many signifi¬ 
cations or meanings, depending much on its con¬ 
nection with other words and the circumstances un¬ 


der which it is used,^^ In its strictest literal sense, 
it has reference to an unexpected event.^® In gen¬ 
eral, it has been defined as meaning to befall, to 
come by chance, or unexpectedly,!® to chance,!^ to 
exist,!® to fall out,!® to occur, to take place by ac¬ 
cident.®® 

It is not uncommonly used as equivalent to, or 
synonymous with, ^*be” see Be 10 O.J.S. p 214 in 
Pocket Parts, “exist,”®! ‘^happen to be,”®® “oc¬ 
cur,”®® and “take place.”®^ 

Happening, As the present participle of ‘‘hap- 
pen,«25 it means occurring.®® 

Used as a noun, it has been held synonymous with 
“occurrence.”®''^ 

Phrases employing the word are set out in the 
note.®® 

HAPPINESS. That more permanent enjoyment of 
life which attends on, and is almost identical with, 
welfare.®® 


1614, revised and enlarged.—^Black 
L.D. 

& Black Ij.D. 

Bistorloal note 

The years 1366 to 1377 marked the 
zenith of the league's power. The 
league gradually declined till In 1669, 
the last general assembly was held 
and- Iiuheck, Hamburg, and Bremen 
were left alone to preserve the name 
and small inheritance of the **Han- 
sa."—^Black Xi.D. 

Black L.D. 
la Black I..D. 

11. Webster New XntD. 

12. Tenn.—State v. Cross, 2 Humphr. 
301. 303. 

18. Black L..D. 

14b N.BL—Opinion of Justices, 46 N. 
H. 590, 592. 

15. N.J.—State v. Kuhl, 17 A. 102, 
51 N.J.Law 191, 192. 

Tenn.—Richardson v. Young, 126 S. 
W. 664, 683, 122 Tenn. 471. 

1& Me.—Sager v. Portsmouth, S. 
& P. & E. R. Co., 81 Me. 228, 239, 
60 Am.D. 659. 

17. La.—^Bry v. Woodrooff, IS La. 
656, 659. 

Tenn.—^Richardson v. Young, 126 S. 

W. 664, 684, 122 Tenn. 471. 

29 CJ. p 212 note 8 [a]. 

1& With zeferemoe to vacaooles 
“Happen" as used in a constitu¬ 
tional provision that, when a vacan¬ 
cy happens during the recess of the 
legislature, it Is to he filled by the 
governor by appointment does not 
mean “happen to take place," that Is 
“originate." but means "happen to 


exist"—State v. Kuhl, 17 A. 102, 103, 
61 N.J.Law 19L 

19. Me.—Sager v. Portsmouth, S. & 
P. & R R. Co., 31 Me. 228, 239, 60 
Am.D. 659. 

Tenn.—^Richardson v. Young, 125 S. 

W. 664, 688. 122 Tenn. 47L 
Shnllazly expressed 
To fall out by a hap.—^Bry v. 
Woodrooff, 18 La. 656, 559. 

80. Tenn.—^Richardson v. Young, 125 
S.W. 664, 684. 122 Tenn. 471. 

SL N.J.—State v. Kuhl. 17 A. 102, 
61 N.J.Law 191, 192. 

Tenn.—^Richardson v. Young, 125 S. 

W. 664, 684, 122 Tenn. 471. 

88 . N.J.—State v. Kuhl, 17 A. 102, 
61 N.J.Law 191, 192. 

Tenn.—^Richardson v. Young, 125 5. 
W. 664, 684, 122 Tenn. 471, 

23. Kan.—^Koehler v. Beggs, 250 P. 
268, 269, 121 Kan. 897. 

N.J.—State v. Kuhl, 17 A- 102. 51 N. 
J.Law 191, 192. 

Tenn.—^Richardson v. Young, 125 S. 
W. 664, 684, 122 Tenn. 471. 

24. N.J.—State v. Kuhl, 17 A. 102, 
51 N.J.Law 191, 192. 

Tenn.—Richardson v. Young, 126 S. 
W. 664, 683, 122 Tenn. 471. 

85. Ont—^Wadsworth v. Canadian R. 
Acc. Ins. Co., 26 OntL. 55, 66, 3 
Lom.LR. 668. 

88 . Tenn.—Richardson v. Young, 125 
S.W. 664, 683, 122 Tenn. 471. 

87. Conn.—^Dupre v. Atlantic Refin¬ 
ing Co., 120 A. 288, 290, 98 Conn. 
646. 

88. Phrases oonstamed 

(1) “Happening of the event in¬ 
sured against" construed as having 


reference to death of person insured, 
and not to accident which caused his 
death.—Atkinson v., Dominion of 
Canada Guarantee, etc., Co.. 16 OntL. 
619. 

(2) ^*Happenlng of the loss." * 
U.S.—^Tubize ChatUlon Corporation 

V. White Transp. Co., D.CMd., 11 
F.Supp. 91, 97. 

IlL—^Trust Co. of Chicago v. Irlquols 
Auto Ins. Underwriters, 2 N.R2d 
338, 340, 285 ULApp. 317. 

(3) '^Happen to be" as synonymous 
with “happen" see supra note 22. 

(4) 'Tf it shall BO happen," con¬ 
strued as a cdvensmt rather than as 
a condition.—Hartung v. Witte, 18 
N.W. 175, 177, 69 WIs. 286. 

(5) "In case of anything happen¬ 
ing to us” construed as meaning in 
case of our death.—Cowley v» Knapp, 
42 N.J.Law 297, 299. 

<6) "Vacancies that may happen 
during the recess of [the legislature 
or] the senate" using the word “hap¬ 
pen” as not necessarily implying a 
casualty. 

U.S.—the Matter of Farrow & 
Bigby, aC.Ga.. 3 F. 112. 116, 4 
Woods 491. 

La.—^Bry v. Woodrooff, 13 Xja. 656, 
558, 559. 

(7) 'Where a vacancy shall hap¬ 
pen in the office of Judge of the su¬ 
preme or circuit court," using the 
word “happen,” in this connection, 
as having reference to some casualty 
not provided for by law.—State v. 
Messmore, 14 Wls. 163, 178. 

89. N.J.—English v. English, 82 N. 
J.ROp 788, 750. 

“Pursuit of happiness" see Constitu¬ 
tional Law 9 208. 
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HASBOB or HABBOUB. 


It has beeB said to be synonymous with “com- 
fort” see 15 C.J.S. p 244 note 31, as well as “pleas- ! 

nre*' and “satisfaction.”30 

HAQUE. In old statutes, a hand-gun, about three- 
quarters of a yard long.^i 

HABAGIX7M. In old English law, a race of horses 
and mares kept for breed; a stud.32 

HAEANGTJE. A noisy, bombastic, ranting speech.88 

HAEASS. To cause to endure excessive burdens 
or anxieties, to fatigue, or to weary by importuni- 
ty.34 

The term may be used as synonymous with “to dis¬ 
tress,” “to disturb,”35 «to jade,”36 «to molest,”3? «to 
perplex,”38 «to tease,”39 «to trouble,”40 «to vex,”4i 
and “to weary.”42 it has been distinguished from 
"io injure.”4S 

HABASSMENT. Act or instance of harassing, or 
state of being harassed; hence annoyance, anxiety, 

or worry.44 

The term has been distinguished from, or held not 
synonymous with, “anguish” see 3 C.J.S. p 1075 
nota. 15, “annoyance” see 3 C.J.S. p 1371 note 81, 
and “inconvenience.”^® 

HAEBING-EE. In England, an officer of the royal 

househQld.46 

30r U.S.—Gannert v. Rupert, N.T., 

127 P. 962, 963, 62 C.C.A, 694. 

W.Va.—National Surety Co. v. Jar- 
' rett, 121. S.BS. 291, 296. 95 W.Va. 

420. 

31. Black KD. 

32. Black KD. 

83. . Pa.'—Commonwealth v. Brown, 

. 164 A. 726. 728, 309 Pa. 516, 86 A. 

L..R. 892. 

Contemptuously characterizing coun¬ 
sera argument as “harangfue” held 
improper and erroneous see Crim¬ 
inal Law 9 1297 note 54. 

34 . Webster New IntD. 

35 . Tex.—^Moody v. Levy, 58 Tex. 

532, 534. 

^ Tex.—^Moody v. Levy, supra. 

37 . Tex.—^Moody v. Levy, supra. 

38 . Tex.—Moody v. Levy, supra. 

39i. Ttt—^Moody v. Levy, supra. 

40 , Tex.—^Moody v. Levy, supra. 

Tex.—Biesenbach v. Key, 63 Tex. 

.79, 81—^Moody v. Levy, 58 Tex. 

‘ 632, 533, 534. 

^ . Tex.—Moody v. Levy, supra. 

43 . Tex.—Moody v. Levy, supra. 

44. ' Webster New IntD. 

45 . Ala.—Western Union TeL Co. v. 


In (General 

A word with various shades of meaning.4'^ 

As a Noun 

A bay or inlet of the sea in which ships can moor 
and be sheltered from the fury of the winds and 
heavy sea; any navigable watet where ships can 
ride in safety ;4 3 an indentation in the coast of a 
lake, sea, or ocean, extending into the country in 
such a manner as to form an inlet or bay, and suf¬ 
ficiently narrow between the headlands to afford 
protection to vessels against the wind and storm up¬ 
on the waters;49 a place of refuge, shelter, or rest; 
a safe station for ships ;50 a port or haven for 
shipsa sheltered place, natural or artificial, on 
the coast of a sea, lake, or other body of water 
where ships may find protection ;52 a sheltered re¬ 
cess in the coast line of a sea, gulf, bay, or lake, 
most frequently at the mouth of a river,® 3 

As a term relating to boundaries see Boundaries 
§ 4 note 85; and as used in the law of collision see 
Collision § 2 a notes 66, 67. 

“Harbor” has been said to be commonly used as 
synonymous with ^‘port.”®4 It has been compared 
with, or distinguished from, “port”®® and “shore.”®® 

Phrases employing the word as a noun, and also 
adjectively, are listed in the note.®^ 

McDonald v. Lake Slmcoe Ice Co., 26 
OntApp. 411, 422. 

(2) A place In which ships can 
moor and be sheltered from the fury 
of the winds and heavy seas.—^Leary 
V. Jersey City. aaN.J., 189 F. 419, 
428. 

The gnays are a neoessazy part of 
the harbor 

Eng.—^Regina v. Hannam, 2 T.L.R. 
234, 235. 

Can.—^Atty.-Gen. v.' Ritchie Contract¬ 
ing, etc., Co., 62 Can.S.C. 78, 108.. 

53. U.S.—^Leary v. Jersey City, C.C. 

N.J., 189 P. 419, 428. 

N.J.—Gordon v. Blackton, i86 A. 689, 
690, 117 N.J.Law 40. 

5^ Mass.—^Martin v. Hilton, 9 Mete. 
871, 377. 

55. U.S.—^Hartwell Lumber Co., C.C. 

Ill., 128 F. 306, 308. 

Mass.—Martin v. Hilton, 9 Mete. 371, 
377. 

5& U.S.—^Leary v. Jersey City, GC. 
N.J., 189 F. 419, 428. 

57. ‘‘Harbor" used as noim 

(1) “Locked harbor," as one land¬ 
locked by shals or reefs, so that ves* 
sels cannot readily go to sea.—^U. S. 
V. Morel, GC.Pa., 26 F.Cas.No.15,807. 


Stewart, 79 So, 200, 201, 16 Ala. 
App. 502. 

46. Black L.D. 

47- U.S.—U. S. V. Grant. C.aOr.. 55 
P. 414, 415—Van Metre v. Mitchell. 
C.C.Pa.. 28 F.Cas.No.16,866, 2 Wall 
Jr. 311. 

48. Conn.—^Rowe v. Smith, 61 Conn. 
266, 271, 60 Am.R. 16. 

49. Mich.—^People v. Kirsch, 36 N. 
W. 167, 168, 67 Mich. 639. 

50 . U.S.—The Aurania, D.C.N.T., 29 
p. 98, 103. 

51. U.S.—^Leary v. New Jersey, G 
GN.J., 189 F. 419. 428, 

Mass.—Martin v. Hilton, 9 Mete. 871, 
377. 

N. J.—Gordon v. Blackton, 186 A. 689, | 
690, 117 N.J.Law 40. 

Wash.—State ex rel. City of Seattle 
. V. Savidge, 163 P- 738, 741, 95 
Wash. 240. 

58. Wash,—State ex reL City of 
Seattle v. Savidge, supra. 

SiznUaxly expressed 

(1) The essential quality of a har¬ 
bour is shelter for vessels and craft 
navigating the sea or the lakes. It 
is a place where they may lie in 
safety from storm and tempest— 
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As a Verb 

The word is said to refer to some physical act 
usually related with, or tending to, the concealment 
of a person;58 often to connote surreptitious con¬ 
cealment; 59 and, in its common meaning, to signify 
or imply proteetion.60 It has been broadly defined 
as meaning to aHord lodging, or give a refuge, to;®^ 
to entertain ;®2 to furnish lodging for,®® to permit 
to reside, or to secure;®^ to rescue,5® or to shelter;®® 
and, more specifically, as meaning clandestinely to 
shelter, succor, and protect;®*^ to lodge, to care for, 
after secreting;®® to receive clandestinely and with¬ 
out lawful authority;®® to secrete;70 although it 
has been said that it does not necessarily imply se¬ 
crecy. 


In the law of torts, to receive, clandestinely or 
without legal authority, a person for the purpose 
of so concealing him, that. another having the right 
to the legal custody of such person shall be deprived 
thereof;*^® but in a less technical sense it may be 
any improper reception of persons.*^® 

The term has been compared with, or distin¬ 
guished from, ‘^conceal” see 15 C.J-S. p 793 note 73 
and "entertain” see 30 C.J.S. p 261 note 91. 

Harboring, Giving refuge, shelter, or proteetion 
to;74 protecting;75 and sometimes, fraudulent con¬ 
cealment,7® or receiving and entertaining a person 
clandestinely, and for the purpose of GonGealment.77 
Phrases in which the word occurs are set out in 
the note.78 


(2) “Public harbour.”—^Atty-Gen. 
V. Ritchie Contracting:, etc., Co., 1919, 
A.C. 999, 48 Dom.L.R. 147, 1919, 3 
West Wkly. 347—29 C.J. p 213 note 
42 [d]. 

‘‘Harbor” used adjeotlvaly 

(1) “Harbor authority” in England, 
a body of persons, corporate or un¬ 
incorporate, being proprietors of, or 
Intrusted with the duty of construct¬ 
ing, improving, managing, or light¬ 
ing, any harbor.—Black L.D. 

(2) Harbor commissioners and 
masters generally see the C.J.S. ti¬ 
tle Navigable Waters § 17, also 46 

C. J. p 442 note 46-p 443 note 61. 

(3) “Harbor fees,” sometimes used 
to mean duties on tonnage.—^Wash¬ 
ington V. Barnes, 6 D.C. 230, 234. 

(4) "Harbor line” see the C.J.S. 
title Navigable Waters § 16, defini¬ 
tion of, and power to establish; % 
78, riparian owner’s right to build 
beyond harbor line; 9 US, establish¬ 
ment of harbor lines as authorizing 
reclamation of submerged land; al¬ 
so 29 C.J. p 213 note 60, 46 C.J. p 
441 note 24-’P 442 note 45, p 517 notes 
69 [a], 73, and p 610 notes 68, 69. 

(6) “Harbor master” see the C.J. 
S. title Navigable Waters 9 17, also 
29 CJ. p 218 note 61. 

(6) “Harbor salvage” see the C.J. 
S. title Salvage 9 

(7) "Harbor worker.”—^Loverlch v. 
Warner Co., C.C.A.Pa., 118 F.2d 690. 
694—Moore Dry Dock Co. v. Pllls- 
bury, C.aA.Cal.. 100 F.2d 246, 247— 
Pacific Employers Ins. Co. v. Pllls- 
bury, D.C.Cal., 39 F.Supp. 673, 674— 
Puget Sound Nav. Co. v. Marshall, 

D. C.Wash., 31 F.Supp. 903, 906— 

Harper v. Parker, D.C.Md., 9 F.Supp. 
744, 746. 

See also the C.J.S. title Workmen's 
Compensation Acts §9 26, 89, also 
71 C.J. P 338 note 57-p 334 note 77, 
and p 517 note 25-p 518 note 40. 

5& U.S.—U. S. V. Shapiro, aaA.N. 
T.. 118 P.2d 891, 893. 


59. U.S.— IT. S. V. Mack, C.aA-N.T.. 
112 F.2d 290, 291. 

60. Wis.—^Hagenau v. Millard, 195 
N.W. 718, 719, 182 Wis. 544. 

61. Conn.—^Hancock v. Finch, 9 A.2d 
811, 126 Conn. 121. 

62. U.S.—Drlskill v. Parrish. C.C. 

Ohio, 7 F.Ca8.No.4.089, 3 McLean 

681—Van Metre v. Mitchell. C.C. 

Pa, 28 P.Cas.No.16.865, 2 WalLJr. 
311. 

63. Ill.—People v. Lee. 86 N.B. 673, 
574, 237 Ill. 272. 

64. U.S.—Van Metre v. Mitchell, C. 
aPa.. 28 P.Cas.No.16,866, 2 Wall.Jr. 
811. 

65. U.S.—Driskill v. Parrish. C.C. 

Ohio. 7 F.Cas.No.4.089. 3 McLean 

631—Ray v. Donnell, C.C.Ind., 20 
F.Cas.No.11,690, 4 McLean 504. 

6& Conn.—Hancock v. Finch. 9 A- 
2d 811, 126 Conn. 121. 

29 C.J. p 213 note 49. 

67. U.S.—Susnjar v. U. S., C.C.A. 

Ohio, 27 F.2d 223, 224. 

68. U.S.—U. S. V. Shapiro, C.aA. 
N.Y., 113 F.2d 891, 893—^Flrpo v. 
U, S.. C,aA.N.Y., 261 F. 860, 863. 

69. U.S.—Drlskill v. Parrish. C.C. 

Ohio, 7 F.Cas.No.4,089, 3 McLean 

631—^Ray v. Donnell, C.C.Ind., 20 
F.Cas.No.11,590, 4 McLean 504. 

TO. U.S.—Van Metre v. Mitchell, C. 
C.Pa. 28 F.CaaNo.16,865, 2 WalL 
Jr. 311. 

29 C.J. p 213 note 52. 

71. Secrecy not implied 
“While it may be aptly used to de¬ 
scribe the furnishing of shelter, lodg¬ 
ing, or food clandestinely or with 

concealment, it may also, under cer¬ 
tain circumstances, be equally appli¬ 
cable to those acts divested of any 
accompanying secrecy.”—^U. S. v. 
Grant, CC.Or., 55 F. 414, 416. 

73. U.S.—Jones v. Van Zandt, Ohio, 
5 How. 215, 227, 12 L.Ed. 122. 

Md.—^Baumgartner v. Bigenbrot, 60 
A. 601, 603, 100 Md. 508. 
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7a Md.—^Baumgartner v. Eigenbrot, 
60 A. 601, 603, 100 Md. 508. ■ 

74. Ill.—People V. Lee. 86 N.B. 678, 
674. 237 Ill. 272. 

75. Pa.—^Fitzgerald v. Brophy, 1. Pa. 
Co. 142. 

Wash.—Markwood v. McBroom, 188 
P. 521, 522, 110 Wash. 208. 

7a m.—Chambers v. People, 5 IlL 
351, 355. 

N.a—Dark v. Marsh, 4 N.C 228, 229. 

77. U.S.—^Van Metre v. Mitchell, a 
C.Pa., 28 F.Cas.No.16,865, 2 Wall* 
Jr. 811. 

7a Phrases eonstmed 
Cl) “Enticing away or harboring 
apprentice” see Apprentices 99 26-28. 

(2) “Enticing away or harboring 
child” see the C.J.S. title Parent and 
Child §9 100-102, also 46 GJ. p 1365 
note 58-p 1371 note 71. 

CS} “Harbor and protect,” words 
said to imply more than mere with¬ 
holding of knowledge as to the 
whereabouts of the party charged, 
and necessarily to contemplate the 
element of some aifirmatlve act or 
acts of concealment or assistance 
rendered to the principal personally. 
—parte Overfield, 162 P. 568, 670, 
39 Nev. 30. 

(4) “Harbor and secrete” as in¬ 
cluding both act and wrongful intent. 
—Eells V. People, 5 Ill, 498, 509. 

(5) “Harboring alien” see Aliens 9 
113. 

(6) “Harboring dangerous dog** see 
Animals 99 163, 165. 

(7) “Harboring deserting seaman” 
see the GJ.S. title Seamen 9 -255, also 
56 C.J. p 1137 notes 43^9. 

(S) “Harboring slave” within Fugi¬ 
tive Slave Laws see the GJ.S. title 
Slaves 9 also 58 C.J. p 755 notes 1- 
14. 

(9) “Harboring thieves” means 
giving them shelter or lodging or en¬ 
tertaining them as guests.—State v. 
Modlin, 95 aW, 346, 346, 197 Mo. 370. 



EAEBOREB OB EA:RBOVREBr-^EABDBOARD 39 C-J.S, 


HABBOBEB or HABBOT7BEE. One who or that 
which harbors.^^ As applied to the harborer of a 
■dpg, one who treats a dog as living at his honse, and 
Tindertakes to control his actions.^^ 

HA BD. As an adjective, the word is defined, gen¬ 
erally or primarily, as meaning firm in substance and 
texture, solid and firm to the touch; not easily pen¬ 
etrated, cut, or separated into parts and deriv¬ 
atively in various specific applications as meaning 
acid, rough, or sour;®^ harsh, having a refractory 
quality, resistant in some use or application; also 
fermented, strong, spiritous, intoxicating; and also 
accomplished, carried on, or executed with great dif¬ 
ficulty, energy or exertion.83 

As an adverb, particularly in nautical use, it has 


been defined as meaning to the extreme limit, or 
with the utmost energy.®^ 

'"Hard cases" A phrase used to indicate deci¬ 
sions which, to meet a case of hardship to a party, 
are not entirely consonant with the true principle of 
the law.S® 

Other phrases employing the word, m one or an¬ 
other of the senses above indicated are set out in 
the footnote.8® 

HAEDBOABD. A homogeneous, hard, dense, grain¬ 
less, synthetic board, made from wood chips. It 
has a low water absorption, high tensile strength, 
and a density of from thirty to sixty pounds per 
cubic foot.®*^ 


<10) '‘Harboring wife [of another] 
In good faith** not constituting en¬ 
ticement or alienation see the C.J.S. 
title Husband and Wife S 6S2, also 
80 C J. p 1131 note o7-p 1132 note 64. 

(11) ‘'Harbor or conceal" see 15 C. 
J.S. p 798 note 77 and Pocket Parts. 

Webster New InLD, 

SO. Wash.—^Markwood v. McBroom, 
1S8 P. &21. 622. 110 Wash. 208. 

d. Century D- 

SX N.Y.—In re Stiller, 161 N.Y.S. 
B94, 697, 175 App.Div. 211. 

83. Century D. 

84. Webster New IntD. 

S6. Black IkD. 

application of principle disoiissed 

(1) “There is virtue and truth in 
the maxim that ‘Hard cases are the 
quicksands of the law.' There is, in 
all such instances, great danger of 
the courts drifting entirely away 
from the fundamental grounds upon 
which a rule of equity ,1s builded, and 
getting out upon the wide sea of ad¬ 
venture without chart or compass. 
While rules and principles of equity 
Jurisprudence are constantly expand¬ 
ing, in the aspiration for Justice in 
the administration of law by courts, 
they should never forget that ‘the 
sprout is to savour of the root, and 
go the same way.' ’*—^Metropolitan 
Nat Bank v. Campbell Commission 
Co., CC.MO., 77 F. 705, 710. 

(2) “Hard cases must not be al¬ 
lowed to ma^e bad equity, any more 
than bad law.*'—Moore v. Pierson, 6 
Iowa ’X78, 296, 71 Am.D. 409. 

88i IPliiBseB construsd 
(1) “Hard action," construed to in¬ 
clude penal actions and actions ex 
delicto, such as actions of slander, li¬ 
bel, and the like.—Cronemlllar v. 
I>uluth-Superlor Milling Co., 114 N. 
W. 4S3, 434, 134 Wia 248. 

<2) “Hard alee,” “hard aport," 
“haid astarboard** and “hard a- 


weather" see Collision § 2a p 16 note 
48, also 11 C.J. p 1016 notes 3—6. 

(3) “Hard cider" see 14 C.J.S. p 
1118 note 69, p 1119 notes 74-79, 83, 
and the C.J.A title Intoxicating Liq¬ 
uors § 6. also 33 C.J. p 496 notes 50— 
52. 

(4) “Hard cutting,” as used in coal 
mining see the C.J.S. title Mines and 
Minerals § 3. 

(5) “Hard drinker,” sometimes 
used to describe one who at times 
Indulges in the use of liquor to such 
an extent as to produce delirium 
tremens.—Held v. Singer Mfg. Co., 
107 S.W. 310, 311, 128 Ky. 60. See 
generally Drunkards § 1. 

(6) “Hard fed hogs” see 18 C.J.S. 
p 283 note 68. 

(7) “Hard labor,” a punishment 
additional to mere imprisonment, 
sometimes imposed on convicts sen¬ 
tenced to a penitentiary. 

U.S.—Gardes v. U. S., La., 87 F. 172, 

184, 30 aC.A. 596. 

Ala—^Thompson v. State, 97 So. 258, 

260, 19 AlaApp. 328. 

Pa.—^In re Wife Deserters, 28 Pa 

Dlst 41. 42. 

29 C.J. p 214 note 73%. 

See also Criminal Law §S 1577, 1585, 

1991. 

(8) “Hard money,** a coin of the 
precious metals, of a certain weight 
and fineness, with the government's 
stamp thereon, denoting Its value as 
a medium of exchange or currency.— 
Henry v. Salina, 5 Hill <523, <586. See 
generaUy Coin 14 C.J.S. p 1313 notes 
69-80. 

(9) “Hard object." in describing 
the instrument or means with which 
an assault was committed, the phrase 
has been held to describe either a 
black Jack or the assailant's fists.— 
People V. Nudo, 101 P.2d 162, 164, 38 
Cal.App.2d 381. 

(10) “Hard of hearing," a relative 
term applicable to one who cannot 
hear at all, as well as to one pos¬ 
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sessing normal faculties of hearing 
but who does not hear as well as the 
average person.—Sharps v. Jones, 131 
S.E. 463, 464, 100 W.Va 662. 

(11) “Hard road” see the C.J.S. ti¬ 
tle Highways § 1, also 29 C.J. p 214 
note 79. 

(12) “Hard rubber," a term applied 
to a product resulting from vulcan¬ 
izing an equal mixture of sulphur 
and rubber with the occasional addi¬ 
tion of other material, as a result of 
which process the rubber loseb its 
principal characteristics of elasticity 
and resilience, and the product, €d- 
though retaining some degree of elas¬ 
ticity, approaches the rigidity of 
metal.—Ollver-Sherwood Co. v. Pat- 
terson-Ballagh Corporation, C.C.A 
Cal., 95 F.3d 70, 77. 

(13) “Hard-shelled ticks,** the com¬ 
mon or popular name for “Dermaceu- 
tor Andersoni." a species of wood 
ticks said to be the carriers of Hocky 
Mountain spotted fever, a disease di¬ 
rectly traceable to a deadly virus 
carried by infected wood ticks.—Salt 
Lake County v. Industrial Commis¬ 
sion, 120 P.2d 821, 822, 824, 101 Utah 
167. "Rocky Mountain spotted fever” 
described see 86 C.J.S. p 735 note 48. 

(14) “Hard surface” and “hard 
surfacing” as applied to road con¬ 
struction see the CJ.S. title High¬ 
ways S 1- 

(16) “Hard up” as a nautical term 
see Collision '5 2 a p 16 note 48, also 
11 C.J. p 1016 note 7. 

87. U.S.—^U. S. V. Masonite Corpora¬ 
tion. N.Y., 62 S.Ct. 1070, 107ft. 316 

U.S. 265, 86 L.Bd. 1461. 

Bnildlng and tndustxlal tuiob 

As a building material. It Is used 
as wallboard, paneling, flooring, ceil¬ 
ings, and forms into which concrete 
is poured. It also has numerous In¬ 
dustrial uses.—U. S. V. Masonite Cor¬ 
poration, supra 



HABDENINO-^HABIOT, HARRIOTT, OB HEBIOT 


39 C.J.S. 

HABDEINING'. A stage in the manufacture of felt i 
for making hats.^S | 

HABDHEIDIS. In old Scotch law, lions, coins for¬ 
merly of the value of three half-pence.89 

HABDPAN. The term is used among grading engi¬ 
neers and contractors to designate a hard, indurated 
material, sometimes a form of clay, sometimes mixed 
with sand and gravel, hut always distinctive, almost 
invariably brown in color, a material that cannot be 
plowed, and is hard to remove and has been de¬ 
fined as any bed of mingled clay, sand, and peb¬ 
bles, if firmly compacteda cemented or compact¬ 
ed deposit a hard stratum of earth a stratum 
of hard baked olay;^^ a geological stratum found 
next above the ledge rock; a semirock in charac¬ 
ter 5 the more or less firmly consolidated detrital 
material which sometimes underlies a superficial cov¬ 
ering of soil;^^ a substance cementitious in char¬ 
acter, a combination of impacted sand, gravel, and 
clay and distinguished from ordinary sand, gravel, 
and clay, which is readily breakable, although in 
combination any earth not popularly recognized 
as rock through which it is hard to dig or to make 
excavation of any sort. It may he: (1) Semi- 
indurated clay, with or without admixture of stony 
matter. (2) Cemented gravel. (3) Clay, with or 
without admixture of stony matter, which is very 
tough because of its strong cohesion.^^ 

HARDSHIP. The severity with which a proposed 
construction of the law would hear on a particular 


case, sometimes giving rise to an argument against 
such construction, which is otherwise termed the 
"argument ab ineonvenienti.^’99 It is said to be a 
synonym of "embarrassment.”^ In a particular con¬ 
nection, it has been held that "hardship” and "in¬ 
justice” are not synonymous terms, and that it 
would not necessarily follow that, because a cer¬ 
tain action or refusal to act would be a hardship, 
it would also be an injustice.® 

Remission of bail in cases of "extreme hardship'^ 
see Bail § 91 a. Variation or modification of zon¬ 
ing regulations by appeals or adjustment board be¬ 
cause of hardship occasioned see Municipal Corpo¬ 
rations § 228, also 43 C.J. p 354 note 45-p 355 note 
67. For other references consult the Descriptive- 
Word Index, 

HARDWARE. Ware made of metal, as cutlery, 
kitchen utensils, tools,® and the like. 

TTA'RJ! SYSTEM. A popular name for elections by 
the preferential, or proportional representation, 
method of voting, designed to secure minority rep¬ 
resentation in the legislative body to which elec¬ 
tions may be made under such system.^ 

HARIOT, HARRIOTT, or HBRIOT. In English 
law, a customary tribute of goods and chattels, pay¬ 
able to the lord of the fee on the decease of the 
owner of the land;® a right to take a specific chat¬ 
tel, the right arising either on death or alienation, 
in a manor; and being generally distinguished from 


08 . ProcMs doBcxilied 

It consists In asrltatin^ the rabbit 
fur, from which the felt fabric is 
made, in hot water, with the result 
that the separate hairs of the fur 
congeal or mat into a seamless fab¬ 
ric, at first flimsy but becoming more 
closely knit and stouter as the barbs 
on the hairs interlock more and more 
completely. It is a hand process fol¬ 
lowed by several '^shrinking" stages, 
and a final stage called “sizing."— 
United States Hat Machinery Corpo¬ 
ration V. Boesch Manufacturing Co., 
Inc., aC.A.Conn., 108 F.2d 417, 418. 

89. Black Ij.D. 

90. Or.—Baker v. Multnomah Coun¬ 
ty, 246 P. 352, 856, 118 Or. 14*3. 

^‘Sardpaa.” may include 

(1) Conglomerate.—Chicago v. 
Duffy, 117 Ill-App. 261, 280. "Con¬ 
glomerate" defined see 16 C.J.S. p 971 
notes 8, 9. 

(2) Material, not loose or solid 
rock, that cannot be reasonably 
plowed, on account of its own inher¬ 
ent hardness.—Sweeney r. Jackson 
County, 178 P. 385, 376, 93 Or. 96. 
Sometimes properly classified as, or 

included in, "rock excavation" see 


Excavation 32 C.J.S. p 1149 note 
46 in Pocket Parts. 

91. Ill.—Chicago V. Duffy, 117 IlL 
App. 261, 279. 

92. Wla—State ex rel. Lathers v. 
Smith, 299 N.W. 43, 50, 238 Wia. 
291. 

93. N.y,—^Dickinson v. Poughkeep¬ 
sie, 75 N.Y. 66. 76. 

29 C.J. p 214 note 75. 

Included within meaning of “earth" 
see 28 C.J.S. p 614 note 34 (2). 

94. CaL—Newport v, Temescal Wa¬ 
ter Co., 87 P. 372, 373, 149 CaL 531, 
6 L.R.A.,N.S„ 1098. 

95. U.S.—^In re Construction Materi¬ 
als • Corporation, D.C.Del., 18 F. 
Supp. 609, 520. 

96. IlL—Chicago v. Duffy, 117 Ill. 
App. 261, 279. 

97. N.T.—Arthur A. Johnson Corpo¬ 
ration v- City of New York, 295 N. 
Y.S. -647. 551, 162 Mlsc. 665. 

9 & Or.—Baker v. Multnomah Coun¬ 
ty. 346 P. 562, 865. 118 Or. 148. 

9SU Black L.D. 

Rule of “hardship" In the construc¬ 
tion of statutes see the CLJ.S. title 

777 


Statutes 5 326, also 59 C.J. p 969 
notes 76-79. 

1. Pa.—^Patterson v. Barlow, 6D Pa. 
54, 88. 

2. Tex.—Texas Employers* Iha 

Ass'n V. Ray, Clv.App., 68 S.W«2d 
290, 394. 

a Webster New ZntD. 

Druggist In haxdwaza trad* 

A druggist, who, as a part of his 
business, sells cutlery as well as 
drugs. Is engaged. In so far as con¬ 
cerns his trade In cutlery, in the 
hardware trade.—Sllberstein v. Gut- 
tridge, 77 A. 792, 793, 80 N-J-Law 117, 
119. 

4b R.I.—Opinion to the Governor, 6 
A.2d 147. 148, 63 R.I. 316, 123 A.L, 
R. 235. 

See also Elections S 12, 5 64 note'SO, 
and S 201 note 75. 

Origin, growth, and ftmottooing of 
system dlBcassed 

Mich.—Wattles v. Upjohn, lt9 N.W* 
335, 339, 211 Mich. 514« 

S. Black L.D. 



EABIOT, EARRIOTT, OR EERIOT—EARO OR EARRON 39 C. J.S. 


^^rent.”® It has been said that the right is not 
recognized in this country.^ 

HABM. As a noun, damage, hurt, injury, misfor¬ 
tune; also, grief, pain, or sorrow; and also, evil, 
wrong, or wickedness.® 

As a verb, to damage, to hurt, or to injure.^ 

HARMFUL. Detrimental, full of harm, hurtful, 
injurious, mischievous, or noxious.^® 

HARMLESS. Free from harm, free from liability 
or loss; also unhurtwithout harmful or preju¬ 
dicial effect.1® Specifically applied in describing an 
article purchased for use, the word has been held 
to mean that it will not subject the user to in- 
jury.i® 

Phrases in which the word occurs are set out in 
the note.^4 

HARMOEIO PLANE. The zero adopted by the 
United States coast and geodetic survey of the de¬ 
partment of commerce upon which its tidal tables, 
charts, and maps are based; it is an arbitrary plane, 
and is the lowest plane of the tide in Puget Sound 
recognized by that department.^® 


HARMONIZE. To make harmonious, adjust in fit 
proportions; cause to agree, show the harmony or 
agreement of, reconcile contradictions between.^® 
It has been said that, etymologically, the word may 
not be synonymous with “reconcile” but that, as 
commonly used, the two words are nearly equiva- 
lent.l7 

HARMONY. Accord, or concord,!® agreement,!® or 
conformity.^® The word does not mean an exact 
eoineidenee in all points of comparison; but merely 
expresses the absence of contrast or disagreement.®! 

It is said to be a synonym of “accordance” see 1 
C.J.S. p 459 note 9. 

HARNASCA. In old European law, the defensive 
armor of a man, hence harness.®® 

HARNESS. The complete dress or trappings, espe¬ 
cially in a military sense of a man or a horse; the 
gear or tackle, other than a yoke, of a draft ani¬ 
mal, especially of a horse, dog, or goat;®® also, in 
a slightly different application, the tackle or furni¬ 
ture of a ship.®^ 

HARO or HARRON. French, in Norman and early 


‘A Eng.—Zouche v. Dalblac, L.R, 10 

Exch. 172, 177. 

CSLagstfcatioiL 

Heriots' are divided Into “heiiot 
service” and “herlot custom.” The 
former expression denotes such as 
are due on a special reservation In a 
grant or lease of lands, and there¬ 
fore amount to little more than a 
mere rent; the latter arise upon no 
special reservation whatever, but de¬ 
pend solely on immemorial usage and 
custom.—^Black L.D. 

7. Based OIL old feudal law 

“The reservation of the best beast 
of the tenant in possession for the 
time being, rests upon the old feudal 
law in relation to heriots. By this 
law, by herlot service, or custom, the 
best beast on the land becomes the 
property of the lord of the manor. 
. . . The beast thus becomes at¬ 

tached to the freehold. We have no 
such service or custom, and therefore 
those cases in the English books, 
which recognize the reservation in a 
deed of a beast, are not applicable 
here."—^Adams v. Morse, 51 Me. 497, 
501. 

& Cal.—People v. Tanner, 44 P.2d 

324, 332, S Oal2d 279. 

Phzasesi construed 

(1) “Bodily harm" see 11 CJ.S. p 
375 notes. 25-29 and the O.J.S. title 
Homicide 55 123-126, also 30 aj. p 56 
note 40-p 67 note 05. 

(2) “Enormous bodily harm" see 11 
C.J.S. p 378 note 17. 

(8) “Great bodily harm" see 11 C 


J.S. p 377 notes 87-92. and the CJ.S. 
titles Assault and Battery § 79, and 
Homicide 55 123-126, also 30 C.J. p 56 
note 40-p 67 note 95. 

(4) “Grievous bodily harm" see the 
C.J.S. titles Assault and Battery 5 
79, and Homicide §§ 123-126, also 80 
CJ. p 56 note 40-p 67 note 95. 

(5) “The most serious bodily 
harm" see 11 C.J.S. p 377 note 92. p 
378 note 29. 

9. Webster New Int.D, 
la Century D. 

Phrases construed 

(1) “Harmful chemical action" and 
“harmful oxidation" as equivalent to 
“excessive oxidation" see 32 CJ.S. p 
1154 note 26 (11). 

(2) "Harmful or prejudicial error" 
see Appeal and Error §§ 1676, 1677, 
1S93. 

11. Webster New Int.l>. 

12. Tex.—^Dallas Railway & Termi¬ 
nal Co. V. Bishop, CIv.App., 163 S. 
W.2d 298, 302. 

13. 111.—^Beckett V. F. W, Woolworth 
Co., 28 N.E.3d 804, 809, 806 IlLApp. 
884. 

14. Phrases ooustrued 

(1) “Harmless beverage" held in¬ 
applicable to intoxicating and '*non- 
intoxicatlng** malt liquors containing 
some percentage of alcohol.—^Ez 
parte Blake, 149 S.W. 146, 154, 67 
Tex.Cr. 216. 

(2) "Harmless error" see Appeal 
and Error 55 1676-1800 and Criminal 
Law 55 1887-1931. 
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(3) “Save harmless" distinguished 
from “defend . . . against any 

and all suits” see '26 CJ.S. p 672 note 
26. 

Wash.—State v. Scott, 154 P. 
165, 168, 89 Wash. 68. 

I8w Century D. 

17. S.D.—Holdridge v. Lee, 52 N.W. 
265. 266, 3 S.D. 134. 

18. Century D. 

19. Neb.—Brown Real Estate Co. v. 
Lancaster County, 194 N.W. 897, 
898, 110 Neb. 665. 

20. Neb.—Brown Real Estate Co. v. 
Lancaster County, supra. 

Va.—^Blankenship v. Unemployment 
Compensation Commission, 13 S.E. 
2d 409, 412, 177 Va. 250. 

2L Mo.—^In re Dunn, 9 Mo.App. 256, 
260. 

22 Black L.D. 

22 Webster New IntD. 
tttmflaTly eKpxessed 

(1) The term Is descriptive of the 
class of articles forming the gear by 
which a vehicle Is drawn,-and is not 
necessarily all of the equipment used 
or adapted upon a single draft animal 
or upon a thing.—State v. Wortman, 
98 P. 217, 218, 78 Kan. 847. 

(2) The defensive armor of a sol¬ 
dier or knight, or all warlike instru¬ 
ments. In a modern poetical sense, 
a suit of armor, and sometimes the 
trappings of a war horse.—^Bladc 
L.D. 

24. Black LJ>. 



39 C.J.S. 


EARO OR EABRON—EATCH OR HATCHWAY 


English law, an outcry, or hue and cry after felons 
and malefactors.^^ 

HAEBOW. An implement of agriculture, said to be 
as important to, and as generally used by, farmers 
as a plow.26 

HABSH. Offensive to sense as being coarse, rough, 
grating, discordant, astringent, etc.; rasping.27 

HABT. A stag, or male deer of the forest, fully five 
years old,28 

HABTEB AOT. See the G.J.S. title Shipping §§ 
126-129, 131, 132, also 58 C.J. p 391 note 99-p 403 
note 31, p 409 note 48-p 412 note 9. 

HABVEST. Als a noun, the time when crops of 
grain and grass are gathered; also, the gathering 
of a crop of any kind.^® 

As a verb, to gather in a crop; to reap or gather, 
as any crop, material, or result.30 
Judicial notice as to act or time of harvesting see 
Evidence § 29 b. 

Harvested. The word has been said to mean ^‘sev¬ 
ered ;”3l and to require or presuppose that grain 
has been threshed.^^ 


It has been distinguished from '^aised.”35 
Phrases in which the word oceois are set out in 
the note.34 

HAS. See Have, Had, Has, and Having post. 

HASFA. In old English law, the hasp of a door; 
by which livery of seisin might anciently be made, 
where there was a house on the premises.35 

HASP AND STAPLE. In old Scotch law, the form 
of entering an heir where the subject matter was 
situated within a royal borough.3^ 

HASTA. Latin, a spear.®'^ 

HASTEH. In the transitive sense, to cause to move 
or act with celerity; cause to make haste; drive 
or uige forward; ezpedite.^^ It has been said that 
to hasten death is to cause it.^^ 

HAT. A shaped covering for the head, now espo;- 
cially one with a crown and brim, made of various 
materials, and worn by men and womeiL^O 

HATCH or HATCHWAY. A nautical teim,4i de¬ 
fined as an opening, usually square or oblong, in 
a deck or floor, from one deck or story to another.^^ 


a& Black L..D. 

28 . N.T.—National Harrow Co. v. 
Bement, 47 N.Y.S. 462, 467, 21 App. 
Div. 290. 

27. Webster New Int.D. 

VbrMes oosurtrned 

(1) “Employing barsli words” as a 
definition of ''abusive'* see 1 C.J.S. p 
405 note 73. 

(2) "Harsh and unoonscionable.” 
BSnsr,—^Halsejr v. Wolfe, [19153 2 Ch. 

880. . 

Ont.—Ijavlne v. Sonshine, 8 OntW.N. 
489. 

28. Black L.D. 

29. Idaho,—Cook v. Massey, 230 P. 
1088. 1091, 88 Idaho 264, Quoting 
Corpus JwAm. 

29 aJ. p 214 note 97. 

80, Webster New Int.D. 

31. Wash.—^McNulty v. Bean, 281 P. 

9, 11, 154 Wash. 110, 66 A.L.II. 1417. 
38, Idaho.—Cook v. Massey, 220 P. 
1088, 1091, 38 Idaho 264, citinff Cor- 
pilB JtlZlB. 

33: Wash.—McNulty v. Dean, 281 P. 

9. 11. 154 Wash. 110, 66 A.LuR. 1417. 

34. Flixases oonstmad 

(1) "Acreafire 'harvested,'" as In- 
cludingr levees on rice lands, or 
plowed strips for retalnlngr water, 
necessary to the raising^ of crops on 
Irrigated rice lands, although no 
grain was actually grown thereon.— 
Reinklng v. Goodell, 133 N.W. 774, 
776, 161 Iowa 404. 


(3) "Harvesting expenses" as in¬ 
cluding cost of repairing harvesting 
machinery, as well as various other 
Itema—Betts v. Orton, 167 P. 1147, 
1148, 34 Cal.App. 397. 

(8) "In transit ... 'In con¬ 
nection with harvesting,’** a phrase 
held inapplicable to a harvesting ma¬ 
chine which had been left at a black¬ 
smith's for repairs.—^Mawhinney v. 
Southern Xns. Co., 32 P. 945, 946, 98 
CaL 184, 20 L.R.A. 87. 

(4) "Raised or harvested."—^Mc¬ 
Nulty V. Dean, 281 P. 9, 11, 154 Wash. 
110, 66 A.L.R. 1417. 

35. Black L.D. 

36. Black L.D. 

Proceeding described 

It consisted in the heir's taking 
hold of the hasp and staple of the 
door, which was the symbol of pos¬ 
session, with other formalities. It 
was also a mode of entry in Scotland 
by which a bailee declared a person 
heir on evidence brought before him¬ 
self, at the same time delivering the 
property over to him by the hasp and 
staple of the door.—^Black KD. 

37. Black Lf.D. 

m the soman law, a spear was the 
sign of a public sale of goods or sale 
by auction; hence, the phrase "hastse 
subjlcere," to put under the spear, 
meant to put up at auction.—^Black 
I L.D. 


Xa fendal law, a spear was the 
symbol used in making investiture of 
a fief.—^Black KD. 

38, Century D. 

89. D.C .—Avlgnone Preres, Inc., v. 
Cardlllo, 117 F.2d 885, 386, 73 App. 
D.C. 149. 

4a Webster New IntD. 

Phrases coastmed 

<1) "Hat braida" Cotton braids 
which are used exclusively for enam¬ 
eling hats and bonnets.—Arthur v. 
Zimmerman. N.Y.. 96 U.S. 124, 125, 24 
L.Bd. 770. 

(2) "Bat money," in maritime law, 
primage; a small duty paid to the 
captain and mariners of a ship.— 
Black L..D. 

(3) "Hats of straw** see Customs 
Duties S 45 g note 4. 

(4) "Hats partly manufactured,'* 
as not including wide braids or plaits 
of straw.—Schiff v. U. S., aCN.Y., 
140 F. 63, 64. 

(5) "Hat'trimmings," ribbons made 
of silk, or of which silk is a con¬ 
tained material of chief value, and 
commonly and principally used in 
trimming hats.—Gadwalader v. Wan- 
amaker. Pa., 13 S.Ct. 979, 981, 149 U. 
S. 532, 37 Ii.Ed. 837. 

41. Neb.—State v. Armstrong, 149 N. 
W. 786, 788, 97 Neb. 343, AnmCas. 
1917A 554. 

48. Webster New Int.D« 
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HATCH OR HATCHWAY—HAUL 


39 C.J.S. 


While the term generally moans, or refers to, an 
opening in the deck of a ship,4 3 it is not restricted 
to its nantical use but may be employed in connec¬ 
tion with buildings or sidewalks so as to include any 
unguarded opening therein, or in the floor thereof, 
by which access is had from one floor, or level, to 
another.^^ 

f 

In particular connections, the term has been held 
not to include the .head of a stairway, ^5 an open 
stairway properly constructed in a residence,^ 3 or 
a stairway or basement way.^7 

The duty to guard or protect hatchways or similar 
epenings in building or sidewalks is treated in the 
O.J.S. titles Master and Servant § 234, also 39 C.J. 
p 414 note 8-p 415 note 13; and Neghgence §§ 81, 
S5, also 45 C.J. p 863 note 15-p 866 note 42, p 869 
note 88-p 872 note 25. 

HATE. To despise in comparison with something 
else regarded as more worthy; to have little regard 
for, or leas than for some other.^s 

HAT RED. Strong aversion or detestation coupled 

with ill will.« 

As an element of malice in murder see the C.J.S. 
title Homicide § 14, also 29 C.J. p 1084 note 45-p 
1087 note 56. 

Public haired, A term sometimes used to signify 
a public or general dislike or antipathy.50 

SHAKES, j^other name for mercury 


poisoning, contracted from handling materials used 
in the manufacture of hats; an occupational disease 
which affects its victims with shaking and nervous- 
ness.51 

HAUBEE. In old French, a high lord, a great bar- 

on.52 

HAUD LATTDUM EST QIJI BENEDICEEE EJE- 
PUBIJOAS.53 

HAUGH, HAWGH, HOUGH, or HOWGH. In old 
English law, low-lying rich lands, lands which are 
occasionally overflowed; also a green plot in a val¬ 
ley; or simply a valley.®^ 

HAUL. To carry or convey in a cart or other vehi- 
cle;35 to carry away;®® to drag;®? to drag with 
force or violence, to draw, to pull;®8 to pull or draw 
by force, or to transport by hauling;®® to trans¬ 
port;®® to tug.®i 

Hauling. In particular connections, ‘‘hauling'^ has 
been held to mean, or to include, drawing or pulling 
by means of an engine and cable;32 pulling or haul¬ 
ing by locomotive engine, by truck, caterpillar, trac¬ 
tor, skid way, or team; and not to be restricted to 
“team hauling.”33 

It has been distinguished froin “handling'' see 
ante p 771 note 80, and “sticking.”®* 

Phrases in which the word occurs are set out in 
the note.3® 


43. Minn.—^Kelly v. Theo. Hamm 
Brewing Ca. 168 N.W. 131. 132, 
140 Minn. 371. 

Neb.—^tate v, Armstrong, 149 N.W. 
' 786, 7S8, 97 Neb. 843, Ann.Cas. 

imA 654. 
nzpose dlsoiuwea 
The principal purpose of a hatch 
is to permit access to and from the 
respective decks which it connects; 
and it is not always necessary or 
practicable to surround one with bar¬ 
riers.—Jones V. Moran Bros. Co., 88 
F. 636, &37, 45 Wash. 391, 392. 

4^ Minn.—^Peterson v. Shapiro, '314 
N.W, 269, 270, 171 Minn. 408— 
Kelly V. Theo. Hamm Brewing Co., 
168 N.W. 181, 133, 140 Minn. 871. 
4S. Minn.—Peterson v. Shapiro, 214 
N.W. 269. 270. 171 Minn. 408. 

4a Pa.—Martin v. Davis, 170 A. 307, 
308. Ill Pa.Super. 420. 

47. Neb.—State v. Armstrong, 149 
N.W. 786, 788. 97 Neb. 348, Ann. 
Cas.l917A 554. 

4a. Tex.—^McDavld v- Houston 
Chronicle Printlxxg Co., CivApp., 
143 S.W. 253, 259. 

48u Webster New InLD. 


6Q. Tex.—^McDavld v. Houston 

Chronicle Printing Co., supra. 

Words tending to expose one to pub¬ 
lic hatred see the C.J.S. title Libel 
and Slander § 1, also 36 C.J. p 1148 
note 44-p 1145 note 48. 

51. N.J.—Farrell v. Ferry Hat Co., 
159 A 153, 154, 10 NJ.Misc. 319. 

58. Black L.D. 

53L A maxim meaning ^'It is com¬ 
mendable to act well for the State; 

even to speak well for it should not 

go without praise.'*—^Morgan Leg. 

Max. 

54. Black L.D. 

55. U.S.—^U. S. y. St Louis, I. M. & 
S. R. Co., D.C.Tenii., 154 P. 516, 618. 

Ind.—Splttorlf V. State, 8 N.EL 911, 
912, 108 Ind. 171. 

sa Ind.—Splttorff v. State, supra. 

57- U.S.—^U. S. V. St Louis, I. M. & 
S. R. Co.. D.aTenn., 164 F. 516, 618. 

N.D.—Denius v. North Dakota Work¬ 
men's Compensation Bureau, 281 
N.W. 361, 863, 68 N.D. 506. 

5a U.S.—U. S. V. St Louis, I. M. & 
S. R. Co., D.C.Tenn., 154 F. 516, 518. 

59, N.D.—Denius v. North Dakota 
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Workmen’s Compensation Bureau, 
281 N.W. 361, 868, 68 N.D. 606. 
ea S.C.—state V. Adams, 27 S.E, 
623, 525, 49 S.O. 518. 

61. U,a—U. S. V. St Louis, I. M. 4; 

S. R. Co.. D.C-Tenn., 154 F. 616, 618. 
68. Wash.—Steele v. Hellar, i219 P. 

879, 881, 127 Wash. 140. 

6a U.S.—^Northern Pac. Ry. Co. v. 
Twohy Bros., C.C.AOr., 95 P.2d 
220, 224, 225. 

6a **Saii]l 2 Lg^ and “stlckliig” lumber 
disthigiiishad 

Me.—^Hutchins v. Blaisdell, 75 A. 291, 
292, 106 Me. 92. 

65, Phrases oonstmed 

(1) "Hauled by wagon" does not, 
In the common acceptation of the 
term, mean transportation by rail or 
steamboat—Campbell v. Cincinnati 
Southern R. Co., € S.W. 837, 838, 9 
Ky.L. 799. 

(2) "Haul or permit to be hauled 
or used on its line." 

U.S.—^Baltimore & O. R. Co. v, Hoo- 
yen, CaAOhio, 297 F. 919, 922. 
Mo.—Brady v. Wabash Ry. Co., 49 
S.W.2d 24. 26. 829 Mo. 1123, 83 A 
LlR. 665. 



39 C. J. S. HAULM, HALM, OR HALME-^HAVE, HAD, HAS, AND HAVING 


HAULM, HALM, or HALME. The dried stalks or 
stems of various cultivated plants such as beans, 
peas, hops, vetches, cereals, etc,, especially after the 
crop has been gathered, or as left after harvesting 
the pods, ears, etc.;®® a grass culm, straw or lit¬ 
ter, or wheat straw for thatching;®^ also any plant 
stem, although now less commonly of com or 
grass.®® 

It has been distinguished from ‘^ay*' and 
“straw.”®® 

HAUB. In old English law, hatred.^® 

HAUSTUS. Latin, in the civil law, a species of 
servitude, consisting of the right to draw water 
from another’s well or spring, in which the ^‘iter,” 
right of way, to the well or spring, as far as it is 
necessary, is tacitly included.^l 

HATTT. Law French, high.72 

HAUTHONEB. In old English law, a man armed 
with a coat of mail.^® 

HAVANA. As an adjective^ the word has acquired 
a special meaning in the cigar trade, indicating that 
a cigar so described is one made in Cuba, or of 
Cuban tobacco;' and so the word has been defined 
as meaning made of tobacco grown in Cuba.^® 


SLAVE (Latin). A form of the salutatory expres¬ 
sion “Ave,” used in the titles of some of the con¬ 
stitutions of the Theodosian and Justinian Codes.^® 

HAVE, HAD, HAS, and HAVINa 

Have 

As a principal or active verb, it has been described 
as a most comprehensive term,^® which may apply 
to a temporary or to a permanent possession of a 
thing;77 and has been variously construed., to im¬ 
port a present,7® past,^® or future time.®® It has 
been defined generally as meaning to acquire,®^ to 
hold in possession or control,®® to obtain,®® to jws- 
sess;®^ also to hold, own, possess, etc., as an appur¬ 
tenance, property, attribute, or quality,®® as dis¬ 
tinguished from merely having or retaining the ad¬ 
ministration of,®® and as implying the custody of 
and right to use.®^ It has, however, been given spe¬ 
cial meanings when used in particular connections; 
for instance, when it is applied in its relation to 
children, the term may be used as meaning either 
to “bear” or to “possess;”®® as used in a statute, it 
has been held to mean “receive;”®® and also it may 
mean to “recover” when used with reference to 
judgments.®® 

In this use, the word has sometimes been held to 
be synonymous with “convey” and ^*keep;”®i and 


(3) ‘*Haul aelne or drag net” see 
Fish S 30 note 66. 

(4) “Team hauL”—^Northern Pac. 
Ry. Co. V. Twohy Bros., C.C.A.Or., 
95 F.2d 220, 224, 226. 

66. Idaho.—State v. Choate, 238 P. 
638, 540. 41 Idaho 251. 

67. Idahar-State v. Choate, supra. 

68. Idalio.—State v. Choate, supra. 

69. Idaho.—State v. Choate, supra. 

70. Black Ii.D. 

71. Black L.D. 

73. Black Ij.D. 

**Haut ohemln” — high road, or 
highway.—Black Li.l>. 

“Sant estret” — high street, or 
highway.—^Black Li.D. 

73. Black L.D. 

74. U.S.—El Moro Cigar Co. v. Fed¬ 
eral Trade Commission, C.C.A., 107 

F. 2d 429. 431—H. N. Heusner & 
Son V. Federal Trade Commission, 

G. C.A.. 106 F.2d 596. 

‘Havana’ cigar” 

<1> One made at least In part 
from tobacco grrown In Cuba, so that 
the use of the word “Havana” In the 
phrase was an impropriety when ap¬ 
plied to a cigar made entirely of do¬ 
mestic tobacco.—El Moro Cigar Co. 
V. Federal Trade Commission,^ C.C.A., 
107 F.2d 429, 431. 


(2) One made from Cuban tobacco 
which is world famous for its aroma 
and makes the finest of all cigars.— 

H. N. Heusner & Son v. Federal 
Trade Commission, C.C.A., 106- F.2d 
596. 

“Havana Smokers” 

Phrase held a misuse of the word 
"Havana” when applied to cigars 
made entirely of domestic tobacco. 
—H. N. Heusner & Son v. Federal 
Trade Commission, supra. 

75. Black L.D. 

76. Ind.—^Nickerson v. Hoover, 116 
N.E. 588, 593, 70 Ind.App. 343. 

Me.—^Anderson v. Parker, 64 A. 771, 
773, 101 Me. 416. 

77. Oontianaaoe or parmaneacs Isu 
plied 

Pa.—^Krug V. German F. Ins. Co., 23 

A. 572, 573. 147 Pa. 272, 30 Axn.S. 

B. 729. 

Tex.—American Central Ins. Co. v. 
Green, 41 S.W. 74. 76. 16 Tex.Clv. 
App. 531. 

Ownership not implied 
It has been held that to have ciga¬ 
rettes in one’s possession for smok¬ 
ing did not constitute owning or 
keeping cigarettes in violation of law. 
—State V. Lowry, 77 N.E. 728, 784, 
166 Ind. 372, 4 L.B.A.,N.S.. 528. 9 
AnmCas. 350. 

7a U.S.—Underwood Typewriter Co. 


V. Pox Typewriter Co., C.C.N.T., 
158 F. 476, 483. 

Mich.—^McDonald v. Bewick, 5 N.W. 

425, 426. 43 Mich. 438. 

Wls.—Potter V. Eaton, 26 Wis. 882, 
383. 

79. Mass.—^Frazier v. Simmons, 2 N. 
E. 113, 114, 139 Mass. 531. 

29 C.J. p 216 note 39. 

80. IlL—^Meyers v. Baker, 12 N.E. 
79, 80, 120 HI. 567, 571, 60 Am.R. 
580. 

29 C.J. p 216 note 40. 

81. Ind.—^Nickerson v. Hoover, 115 
N.E. 588, 593, 70 Ind.App. 343. 

sa Ala.—Boykin v. State, 129 So. 

I 491, 23 Ala.App. 598. 

I sa Webster New IntD. 

84. Ind.—^Nickerson v. Hoover, 115 
N.E. 588, 593, 70 Ind.App. 343. 

85. Century D. 

sa R.I.—Kenyon v. Saunders, 30 A. 
470, 471, 18 R.L 690, 26 L.R.A. 232. 

87. Mioh.—Gee v. Hasbrouck, 87 N. 

W. 621, 623, 128 Mich. 509. 

sa Ind.—^Nickerson v. Hoover, 115 
N.E. 588, 593, 70 Ind.App. 343. 

89. Wash,—Knipe v, Austin, 48 P. 
25, 26, 44 P. 531, 13 Wash. 189, 191. 

90. Wls.—^Potter V. Eaton, 26 Wis. 
382, 383. 

91. Eng.—^Biggs V. Mitchell, 2 B. & 



39 C.J.S. 


HATE, HAD, HAS, AND HAVING 


fiometimes it lias been compared with| or distin- 
gnished from, “keep, ”92 «own,”98 and *^tain.”94 

As an auxiliary verb, it is used with past paxti- 
eiples to form compound preterit tenses.96 

Phrases employing the word are listed in the 
note.9S Other phrases as to which more recent ad¬ 
judications have not been found see 29 GJT. p 216 
notes 41-62. 

Had 

Preterit or past participle of the verb ^^ve,” 
used either as an auxiliary or as a principal verb.97 
As a principal verb, and not as an auxiliary, it may 
imply an assertion of ownership^ rather than a mere 
assertion of possession ;99 and may relate not neces¬ 
sarily to the past, but to a conditional future, 99 and 
may be the equivalent of “should have.”i 

Has 

The third person singular present indicative of 


^Tiave,” of which “hath” is a form now archaic or 
poetical.2 The word “has” is quite significant, and 
is a word which is always used in the present tense.2 
It may be equivalent to “may have.”^ 

Phrases in which the word occurs are set out in 
the note.^ Other phrases as to which more recent 
adjudications have not been found see 29 G.J. p 216 
note 59-p 217 note 64. 

Having 

Act or state of possessing.^ The term may import 
two things, ownership or time of ownership,7 and, 
in a particular context, may import making ar¬ 
rangements to have an act or task done.9 

It may be equivalent to, or synonymous with,, 
“leaving ;”9 but in the sense of making an arrange¬ 
ment to have an act or task done it is not synony¬ 
mous with “permitting.”!® 


S. 528, 531. no BCL. 523, 121 Re¬ 
print 1167. 

Man.—^Rez v. Stein, 30 Man. 81, 35. 

92^ Ind.—State v. Lowry, 77 N.B. 
728, 734, 166 Ind, 872, 4 L.R.A..N.S.. 
628, 8 Ann.Cas. 350. 

SSL Ind.—State v. Lowry, supra. 

OA R.I,—^Kenyon v. Saunders, SO A. 

470, 471, 18 RL 590, 26 L.R.A. 232. 
SB- Pa.—^Beck v. Bethlehem Bor¬ 
ough, 2 Pa.Co. 511, 513. 

S6L PhraMs oonatnied 

(1> *'Bntltled to have” as meaning 
^entitled to receive.’*—Rnipe v. Aus¬ 
tin, 43 P. 25, 26, 44 P. 581, 13 Wash. 
189. 

<2) ”Have a child”, often used In 
the sense of siyiag birth to a child. 
—^Ellison V. Smoot’s Adm’r, 151 S.W. 
2d 1017, 1019, 286 Ry. 768. 

(3> ”Have a tree wind” see Colli¬ 
sion S 2 a p 16 note 48, also 11 C,J. 
p 1016 note 8. 

(4) “Have a right to return to,” as 
equivalent to "could return to” see 
Can 12 C.J.S. p 892 note 90. 

(6) "Have charge of* does not nec¬ 
essarily imply more than to care for 
or to have the care of.—^People v. 
Gould, 178 N.R 133, 148, 845 IlL 
288—29 C.J. p 216 note 43. 

(6) “Have . counsel for 
his defense.” as meaning merely that 
accused shall have the right to em¬ 
ploy counsel and not that he is en¬ 
titled as of right to have the court 
assigm counsel, at public expense, 
to advise him relative to his plea.— 
People V. Williams, 195 N.W. 818, 
819, 225 Mich. 133. 

(7) **Have judgment,” held equlva^ 
lent to **hereby have Judgment,” or 
“recover judgment.”—^Potter v. Bat¬ 
on, 26 Wia. 382, 883. 


(8) “Have the land sold” as 
equivalent to “let the land be sold”. 
—Groza V. Steele, 122 S.R 607, 609, 
158 Ga. 97. 

(9) “Should have the land,” con¬ 
strued as devising a fee.—Guthrie v. 
Guthrie. 1 Call 7, 18. 6 Va. 7, 13. 

(10) **To have and hold his life” 
held apt words of limitation, clear¬ 
ly creating a life estate.—Jenlson v. 
Jenison, 156 A. 246, 247, 51 R.L 388. 

(11) “To have and to hold," vari¬ 
ously construed with reference to 
passage of title or vesting of estate. 
CaL—^In re Blake’s Estate, 108 P. 

287. 293, 157 CaL 448. 

111.—Wheeler v. Wayne County, 24 
N.E. 625, 626, 132 Ill. 599. 

Kan.—Nolan v. Otney, 89 P. 690, 691, 
76 Kan. 811, 9 L.RA.,N.S.. 877. 
Ky.—Hunt v. Hunt, 82 S.W. 998, 1000, 
119 Ky. 39, 68 L,R.A. 180, 7 Ann. 
Cas. 788. 

29 G.J. p 216 note 52. 

See also Habendum et Tenendum an¬ 
te p 755 note 3. 

97. Webster New Int.I>. 

Phrase oosstmed 

“Had accrued” means “had become 
due and payable.”—^Employers’ Mut. 
Ins. Co. V. Industrial Commission of 
Colorado, 8 P.2d 1079, 1081, 89 Colo. 
476. 

sa Ala.—Jenkins v. State, 12 So. 
110, 111, 97 Ala- 66—Franklin v. 
State, 52 Ala. 414. 

89. U.S.—^U. S. V. Stlckrath, D.C. 
Ohio, 242 F. 161, 154. 

1- U.S.—TT. & V. Stickrath, supra, 
a Century D. 

a Wastu—Wick v. Western Union 
L. Ins. Co., 176 P, 958, 954, 104 
Wash. 129; 
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4L Ill.—^Meyers v. Baker. 12 N.B. 79,. 

80. 120 ni. 567. 60 Am.R. 680. 
a Phrases oonstmsd 

(1) “Has a right to” as not equiva¬ 
lent to ’‘claim** see 14 CJ.S. p 1190 
note 28. 

(2) “Has the ability to." “has the 
capacity to," “has the power to,** all 
held 8ynon3nnou8 with “can” see 12: 
C.J.S. p 891 note 78. 

(3) “Has tltla" as equivalent to 
“claims title” see' 14 C.J.S. p 1190 
note 86. 

(4) “Has within thirty days re¬ 
moved.”—Cunningham v. Moser, 215; 
P. 768, 769, 91 Okl. 44. 

(6) “Hath absconded.” as oarrylngr 
the implication that the debtor still 
absconda—^Wallis v. Wallace, 6 How.^ 
Miss., 254, 255. 

(6) “Hath interest in such life."— 
Scott V. Dickson, 108 Pa. 6, 13, 5& 
AulR. 192. 

6L Webster New Int.I>. 

PhrassB oonstmed 

(1) “Having been organized.”—^Mc¬ 
Millan V. State, 2 So.2d 823, 824, 191 
Miss. 69. 

(2) “Having indorsed.”—^Bulkle^r 

V. Landon, 2 Conn. 404. 408. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 29 C.J. p 217 noteer- 
69-89. 

7- N.H.—George v. Green, 13 N.H. 
621, 628. 

& Mo.—Thiebes-Stierlln Music Co. 
V. Weiss, 121 S.W. 1099. 1101, 142- 
Mo. App. 598. 

9. Ga.—Wiley -v. Smith, 8 Gsl 661,. 
663. 

10. Mo.—^Thiebea-Stlerlln Music Co. 
V. Weiss, 121 S.W. 1099, 1101, 142: 
Mo.App. 698. 
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HAVEN. A place for tlie receipt and safe riding of 
ships, so situate and secured by land circumjacent 
that the vessels thereby ride at anchor safely, and 
are protected by the adjacent land from injurious or 
violent winds-^i 

HAW. A small parcel of land is so called in Kent; 
also house 8.^2 

HAWAII. A territory of the United States, con¬ 
sisting of a group of islands in the Pacific Ocean 
about one thousand five hundred miles from the 
western coast of Califomia.i3 As to the laws gov¬ 


erning Hawaii, it is enough to refer to the organic 
act of April 30, 1900, to ascertain the body of pri¬ 
vate rights governing that teriitory.^^ 

HAWBEBK or HAWBERT. A coat or shirt of 
mail; hence, derivatively, in feudal law, one who 
held a fief on the duty, or service, of providing him¬ 
self with such armor and standing ready thus 
equipped for military service when called on.^® 

HAWGrH or HOWGrH- See Haugh, Hawgh, etc., 
ante p 780 note 54. 


11. U.S.—U. S. V. Morel. C.C.Pa.. 26 
F.Cas.No.16.807, Brunn.Col.Cas. 373. 

29 C.J. p 217 note 92. 

12. Black Li.l>. 

13. Bouvier Li.D. 

Slstoxlcal note 

A repu'bllc was proclaimed and a 
new constitution promulgated July 
4. 1894. succeeding a provisional gov¬ 
ernment formed In January. 1893. By 
this constitution the president of the 
republic was empowered to *'make a 
treaty of political or commercial un¬ 


ion with the United States.'* A trea¬ 
ty of annexation was concluded at 
Washington June 16, 1897. Congress, 
by joint resolution approved July 7. 
1898, accepted the cession of Hawaii 
and incorporated it with the Union. 
"An act to provide a government for 
the territory of Hawaii'* was passed 
April 30. 1900. and went into effect 
June 14, 1900. It provided that the 
laws of Hawaii, not inconsistent 
with the Constitution and laws of 
the United States, or the provisions 
of the act. should remain in force. 


subject to repeal or amendment.— 
Bouvier L-D. 

U.S.—^Kawananakoa v. Poly¬ 
blank. Hawaii. 27 S.Ct 526. 527. 
205 U.S. 349, 51 L.Ed. 834. 

Judicial organisation 

The territory forms a part of the 
ninth federal circuit. It is a federal 
district with two district judges. The 
territorial courts are a supreme court 
with three judges, circuit courts in 
five judicial districts, and district 
courts.—Bouvier L. D. 

15. Black LuIX 
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HAWKERS AND PEDDLERS 

This Title includes the regulation of persons going from place to place selling or exchanging goods which 
they carry with them or themselves deliver. 

Matters not in this Title, treated elsewhere In this worir, see DesorlptiTe-WordI Index 


§ 1 . 
2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 
11 . 
12 . 


Analysis 

Who are hawkers or peddlers—^p 784 

- Persons selling by sample or order—^p 789 

- Persons delivering goods sold—p 789 

- Persons peddling as incident to their business—^p 790 

- Distinguished from other sellers—p 790 

Regulation—^p 791 
Licenses and taxes—796 
-Exemptions—^p 798 

Validity of contracts and rights of recovery—^p 799 
Penalties and actions therefor—^p 800 
Offenses—800 
Forfeitures—^p 802 


§ 1. Who Are Hawkers or Peddlers 

A peddler Is a amalf dealer, who carrlea hia mer¬ 
chandise with him, traveling from place to place, or from 
house to house, exposing his own, or his principars, 
goods for sale and selling them. 

A peddler has been comprehensively defined as a 
small retail dealer, who carries his merchandise 
with him, traveling from place to place, or from 
house to house, exposing his own, or his princi¬ 
pal’s, goods for sale and selling them.l Strictly 


speaking a hawker is an itinerant trader who, like 
a peddler, carries his goods with him for sale, but 
also attracts attention by public outcry, placards, la¬ 
bels, or signals, or by exposing his goods in a pub¬ 
lic place.2 The terms have also been distinguished 
in that a hawker usually uses a beast of burden to 
carry his wares around and cries out the merits of 
his wares in the street, whereas the peddler is usu¬ 
ally thought of as a man with a "pack on his back” 
going from place to place, exhibiting his wares for 


1. Aria.—state v. Jobln, 118 P.2d 97, 
58 Ariz. 141, affirmed Jobln v. State 
of Arizona, 62 S.Ct 1231, 316 U.S. 
584, 86 L..Ed. 1691, 141 AL.R. 614. 
lia.—Sholars v. Davis, 127 So. 36, 13 
L*a.App. 405. 

29 C.J. p 219 note 3. 

Sezivation. 

The term **peddler*' is derived from 
an old Scotch word, “ped," meaning: 
a bag:.—^Huband v. BSvaus, 177 A. 871, 
114 lSr.J.Law 586. 

BMentials 

^Moving: or itinerant trading:, sales 
neg:otlated along: the way, with simul¬ 
taneous deliveries, are essentiala”— 
Brown v. State, 9 A.2d 209, 211, 177 
Md. 321. 

Other deflidtloiis 

(1> An itinerant trader, who 8Y)es 
from place to place, and from house 
to house, carrying: for sale, and ex¬ 
posing to sale the groods, wares, and 
merchandise which he carries. 


Mass.—Commonwealth v. Famum, 
114 Mass. 267. 

Mo.—City of Brookfield v. Kitchen, 
63 S.W. 825, 163 Mo. 646. 

29 C.J. p 219 note 4 [a] (11). 

(2) One who g:oes from place to 
place exhibiting: his wares and actual¬ 
ly selling: the same whenever he finds 
the opportunity.—Chambers v. State, 
5 S.B.2d 688, 60 (Ja.App. 876—Craw¬ 
ley V. State. 195 S.E. 463, 57 Ga.App. 
376—Singrleton v. State, 81 S.B. 956, 
14 (Sa.App. 627. 

(3) One who travels about retail¬ 
ing: small warea 

Colo.—^Eaton v. People, 104 P. 407, 46 
Colo. 361. 

S.D.—^In re Watson, 97 N.W. 468, 17 
S.D. 486, 2 Ann.Ckis. 321. 

(4) One who travels from house to 
house, selling: directly to the user.— 
City of Belleville v. HofiChian. 6 NJSL 
2d 930, 289 IlLApp. 155. 

(6) Peddler refers to one who is 
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an itinerant and who relies on pres¬ 
ent solicitation and dickering: to do 
business with customers he meets in 
his travel as opportunity for such 
business arises out of Immediate cir¬ 
cumstances.—^Katlonal Baking: Co. v. 
Zabel, 277 N.W. 691, 227 Wia 93. 

(6) Persons who practice oarrylngr 
merchandise about from place to place 
for sale, as opposed to traders who 
sell at established shops.—Campbell 
Baking: Co. v. City of HarrlsonvlUe, 
aaAMo., 60 F.2d 670. 

(7) Further definitions. 

lA. —Oden V. Zachery, 6 Lia.App. 694. 
N.J.—^Huband v. Evans, 177 A- 871, 
114 N.J.Law 586. 

Tenn,—Swift & Co. v. State, 55 S.W* 
2d 267, 165 Tenn. 266. 

29 C.J. p 219 note 4 Ca]. 

2i HI.—City of Joliet V. O'Sullivan, 
24 N.E.2d 761, 763, 803 IlLApp. 108, 
citing: Croxpiis artu^ 

29 dJ. p 219 note 1. 
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sale and immediate delivery.^ The terms “peddler” 
and “hawker” are, however, usually considered and 
employed as equivalent and synonymous.^ 

To constitute one a peddler, he should have no 
fixed place of dealing* but travel around from place 
to place, or from house to house ;5 he should carry 
his wares with him,® and expose them for sale,^ 
and not merely carry and show samples of them, 
see infra § 2; he should sell them at the time he 
offers them,® and not merely enter into an execu¬ 


§ 1 

tory contract for a future sale;® he should deliver 
them then and there,and not merely contract to 
deliver them in the future and the sales made 
by him should be at retail^® to consumers,^® and 
not confined exclusively to dealers in the articles 
sold by him.i4 A peddler generally deals in small 
and cheap articles, such as he can conveniently carry 
in a cart or on his person.^® It is immaterial that 
the goods are bartered instead of sold,i® that the 
sale is a conditional one, or that it is on the install- 


3. Mo.—City of Washington v. Beed, 
70 S.W.2d 121. 229 Mo.App. 1195. 

4. Mo.—City of Washington v. Beed. 
supra. 

29 C.J. p 219 note 2. 

5. Ark.—Dorado Baking Co. v. 
City of Hope, 103 S.W.2d 933, 193 
Ark. 949. 

N.Y.—^Forest v. Morgan, 7 N.Y.S.2d 
988. 169 Misc. 599. 

Tex.—^Ex parte Henson, 90 S.W. 874, 
49 Tex.Cr. 177. 

29 C.J. p 220 note 5. 

Bstahllshed hread routes 
Baking company which regularly 
delivered on established routes bread 
and other bakery products from truck 
directly to consumer, who could or¬ 
der in advance or could give order at 
time of delivery, was not engaged in 
"hawking** or "peddling.**—Haller 
Baking Co. v. Borough of Bochester, 
180 A. 108. 118 Pa.Super. 501. 
Bolling stores 

(1) One who travels from place to 
place, although on a fixed route and 
fixed schedule, in a truck designed to 
carry general stock, commonly known 
as a "rolling store,** Is a "peddler.**—| 
Crawley v. State, 195 S.E. 453, 57 
Ga.App. 376. 

(2) An owner of trucks engaged in 
selling merchandise carried in trucks 
to customers who came out on high¬ 
way and purchased from truck driv¬ 
ers came within statutory definition 
of a **peddler or hawker*' as one sell¬ 
ing merchandise by going from house 
to house, or place to place, regardless 
of whether his method of doing 
business wcus that of going from 
house to house, since statute did not 
require house to house visits.—Gill 
V. SUte, 114 S.W.2d 837, 195 Ark. 
846. 

Vending Ice cream 

Activity consisting of selling Ice 
cream and confections from an auto¬ 
mobile constituted "peddling.**—N. J. 
Good Humor v. Board of Com*r8 of 
Borough of Bradley Beach, 7 A.2d 
824, 123 N.J.Law 21, reversed on 
- other grounds 11 A.2d 113, 124 N.J. 
Law 162. 

& Ark.—Gill V. State, 114 S.W.2d 
837, 195 Ark. 846—El Dorado Bak¬ 
ing Co. V. City of Hope, 103 S.W.2d 
933. 193 Ark. 949. 

29 C.J. p 220 note 6. 
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Means of transportation Is Imma¬ 
terial 

Ga.—Crawley v. State, 195 S.E. 453, 
57 Ga.App. 376. 

Md.—Brown v. States 9 A.2d 209. 177 
Md. 321. 

29 C.J. p 220 note 6 [b]. 

7- Tenn.—Swift & Co. v. State, 55 S. 

W.2d 267, 165 Tenn. 256. 

29 CJ. p 221 note 7. 

& Ark.— Gill v. State, 114 S.W.2d 
887, 195 Ark. 846—^BI Dorado Bak¬ 
ing Co. V. City of Hope, 103 S.W. 
2d 933. 193 Ark. 949. 

29 CJ. p 221 note 9. 

Distinctive feature of “peddling** is 
concurrence of selling and delivering. 
—Swift & Co. V. State, 55 S.W.2d 267, 
165 Tenn. 256. 

9. Ark.—GUI V. State, 114 S.W.2d 
837, 195 Ark. 846—El Dorado Bak¬ 
ing Co. V. City of Hope, 103 S.W. 
2d 933, 193 Ark. 949. 

29 CJ. p 221 note 10. 
la Ark.—Gill V. State, 114 S.W.2d 
837, 195 Ark. 846—Bl Dorado Bak¬ 
ing Co. V. City of Hope, 103 S.W. 
2d 933, 193 Ark. 949. 

Geu—^Upchurch v. City of La Grange, 
125 S.E. 47. 159 Ga. 113. 

La.—State v. Puckett, App., 180 So. 
860. 

29 CJ. p 221 note 11. 

11. Ark.—Gill V. State, 114 S.W.2d 
837. 195 Ark. 846—Bl Dorado Bak¬ 
ing Co. V. City of Hope, 108 S.W. 
2d 938, 193 Ark. 949. 

29 CJ. p 221 note 12. 

12. Ark.—Gill V. State, 114 S.W.2d 
837, 195 Ark. 846—El Dorado Bak¬ 
ing Co, V. City of Hope, 108 S.W, 
2d 933, 193 Ark. 949. 

29 CJ. p 221 note 13. 

13. Ark.—Gill V. State, 114 S.W.2d 
837, 195 Ark. 846—^B1 Dorado Bak¬ 
ing Co. V. City of Hope, 103 S.W. 
2d 938, 193 Ark. 949. 

IlL—City of Joliet v. O’Sullivan, 24 
N.B.2d 751, 803 Ill.App- 108—City 
of Belleville v. Hoffman, 6 N.E.2d 
930, 289 IlLApp. 155. 

29 CJ. p 221 note 14. 

14. MlniL—City of St Paul v. 
Briggs, 88 N.W. 984, 85 Minn. 290, 

I 89 Am.S.'B. 554. 

under some statutes, however, per¬ 
sons selling and concurrently deliv¬ 
ering products to retailers are ped- 
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dlers required to have a licensa 
iT.C.—State V. O’Briant, 124 S.B. 848, 
188 N.C 452. 

Tenn.-^wift & Co. v. State, 55 S.W. 

2d 267. 165 Tenn. 256. 

Wholesale 

(1) Persons selling wholesale to 
local retailers are not peddlers. 

Ark.—Bl Dorado Baking Co. v. City 

of Hope, 103 S.W.2d 933. 193 Ark. 
449. 

Conn.—State v. Petterer, 32 A 394. 
65 Conn. >287. 

Bl.—City of Joliet v. O'Sullivan, 24 
N.B.2d 761, 303 Bl.App. 108—City 
of Belleville v. Hoffman, 6 B'.B.2d 
930, 289 IlLApp. Id5, citing Corpus 
Juris. 

La.—Oden v. Zacheiy, 6 La.App. 594. 
N.J.—^Huhand v. Evans, 177 A 871, 
114 N.J.Law 586—Meaerol v. City 
of Long Branch, 177 A 873, 13 N.J. 
Misc. 451—Castles Ice Cream Co. 
of Perth Amboy v. Borough of 
Highlands, 146 A 37, 7 N-XMlsc. 
415. 

K.Y.—United Baking Co. v. City of 
Saratoga Springs, 267 N.Y.S. 816, 
149 Misc. 94. 

Okl.—^Buckler v. City of Geary, 51 P. 
2d 271, 272,174 Okl. 533, citing Ckir- 
pus JtLzis. 

(2) Accordingly, a wholesaler who 
sells only to retailers who are his 
regular customers is not a peddler.— 
City of Aurora v, Stafford, 5l S.W. 
2d 547, 227 Mo.App. 82'2. 

(3) -Selling by wholesale Implies 
the selling of goods in imbroken piec¬ 
es or parcels, as by the barrel, pipe, 
cask, etc., or in a number of such 
pieces or parcels. The primary and 
usual meaning of the word "whole¬ 
sale** is the sale of goods in gross to 
retailers, who sell to consumers.— 
State V. Cohen, 177 A 403, 133 Me. 
293. 

(4) Sale of wares to barbers and 
beauticians in quantities larger than 
ordinarily purchased by individual 
users by one going from shop to shop 
selling goods carried was not at 
wholesale.—State v. Cohen, supra. 
15. Mass.—Commonwealth v. Bar- 

num, 114 Mass. 267. 

18. Xnd.—FaUis v.- Gas ^Ity, 82 H.E. 
1056, 169 Ind. 508. 

N.C—State v. Frank, 41 S.R 785, ISO 
N.C. 724. 89 Am.S.R. 885. 
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merit plan.^*^ It is not necessary that the seller cry 
his goods in the street, to constitute him a peddler.^® 
In order to constitute a person a peddler, he 
must not only be an itinerant person, but must be 
engaged in vending or selling as a business or occu- 
pation.19 It is not, however, necessary that it should 
be his sole business, or even his principal busi¬ 
ness,20 but it must, nevertheless, be a considerable 
part of his occupation, business, or vocation .21 In 
order to constitute one a peddler, it is not necessary 
that he earn sufficient therefrom to live thereon, or 
that the business be conducted at a profit .22 a sin¬ 
gle act of selling does not make the seller a ped¬ 
dler ;23 but, where even a small number of sales 


is shown, this is sufficient to constitute peddling.24 
It has also been held that a single act of selling 
constitutes peddling, if it is accompanied with th^ 
intent to continue in such acts.25 One is , no less a 
peddler because he sells only to a few people or 
those of a select class, and refuses to sell to oth- 

ers.26 

Custom has developed a marked distinction be¬ 
tween the business of peddling and that which may 
be described as the modern service delivery of nec¬ 
essary but perishable goods.^? One delivering goods 
to regular customers is not a peddler, 2 8 although he 
makes occasional sales to those who indicate that, 
if the goods are satisfactory, they will purchase 


Tex.—Ex parte Hoggr, 156 S.W. 931, 
70 Tex.Cr. 161. 

17. Pa.—Commonwealth v- Harmel, 
SO A. 1036, 166 Pa. 89, 27 L..R.A. 
383 

29 C.J. p 222 notes 17, 18. 

BahseoLumt approval. 

A company selling goods on the in¬ 
stallment plan through agents who 
carried them from door to door and 
made Immediate deliveries was liable 
for a peddler's license, even though 
the agents could only sell subject to 
the subsequent approval of the com¬ 
pany's manager.—State v. L. B- Price 
Mercantile Co., 63 So. 295, 133 La. 
718. 

18L Ind.—GrafCty v. Rushville, 8 N, 
B. 609, 107 Ind. sas, 57 Am.R. 128. 
Mich.—People v. Baker, 73 N.W. 116, 
116 Mich. 199. 

19. Cal.—Ex parte Dees, 189 P. 1050, 
46 Cal.App. 656. 

Ky.—^Hays v. Commonwealth, 55 S. 

W. 426. 107 Ky. 655. 21 Ky.L. 1418. 
Me.—State v. Littlefield, 91 A. 945, 
112 Me. 214. 

Preachers 

Members of Jehovah’s Witnesses, 
going from house to house for pur¬ 
pose of spreading the teachings of 
their religious faith, were not “ped¬ 
dlers," “agents," or' “canvassers."— 
Commonwealth v. Richardson, Mass., 
48 N:E.2d 678. 

Sa Ariz.—State v. Jobln, 118 P.2d| 
97. 58 Ariz. 141, affirmed Jobln v. 
State of Arizona, 62 S.CL 1231, 316 
U.S. 584, 86 L.Ed. 1691, 141 A.L.R. 
514. 

29 C.J. p 222 note 23. 

Also fixed place of hnslxLess 

That owner of trucks, engaged in 
selling merchandise carried in trucks 
to customers who came out on high¬ 
way and purchased from drivers who 
did not leave trucks, had a fixed place 
of business from which he loaded 
trucks in the morning and to which 
they returned at night, did not re¬ 
move owner from statutory provision 
requiring him to have a peddler’s 11- 
eense.-^lll v. State, 114 S.W.2d 837, 
195 Ark. 846. 


21. Ky.—Hays v- Commonwealth. 55 
S.W. 426, 107 Ky. 655, 21 Ky.L. 
1418. 

Ark.—Cook v. City of Harrison, 
21 S.W.2d 966, ISO Ark. 646. 

23 . Ga.—Smith v. City of Cedar- 
town, 200 S.E. 188, 68 Ga.App. 806 
—Rollery v. City of Atlanta, 192 
S.B. 470, 56 Ga.App. 175. 

La.—Sholars v. Davis, 127 So. 36, 
39, 13 La.App. 405, quoting Corpus 
Jozis. 

29 C.J. p 222 note 25. 

One vemdlng patent xiglit is not 
required to take out license as ped¬ 
dler.—^Melton Electric Co. v. Central 
Credit Corporation, 28 S.W.2d 607, 234 
Ky. 469. 

2im Ariz.—State v. Jobln, 118 P.2d 
97, 58 Ariz. 141, affirmed Jobln v. 
State of Arizona, 62 S.Ct. 1281, 316 
U.S. 584, 82 UEd. 1691, 141 A.L.R. 
614. 

La.—Sholars v. Davis, 127 So. 36, 39, 
13 La.App. 405, quoting Corpus Ju¬ 
ris. 

29 C.J. p >222 note 26. 

as. La.—Sholars v. Davis, supra, 
quoting Corpus Juris. 

Miss.—Israels v. State, 127 So. 279, 
157 Miss. 143. 

29 C.J. p 223 note 37. 

as. Fla.—^BCall v. State, 23 So. 119, 
39 Fla. 637. 

Bula applied 

(1) The fact that goods are sold 
only to employees of his principal 
does not relieve a seller of the char¬ 
acter of peddler.—^Hall v. State, su¬ 
pra. 

(2) The fact that the goods are of¬ 
fered for sale by one traveling by 
wagon only to persons who had pre¬ 
viously been visited by a canvasser 
and had expressed a desire to see 
the machines does not obviate the 
necessity of taking out a hawker's 
license for the person actually of¬ 
fering them for sale.—^Holland v. 
Hall, 20 Oox ac. 167. 

27. Wis.—^National Baking Qo. v. 
Zabel. 277 N.W. 691, 227 Wis. 98. 


“The original statute regulating 
the business of hawkers and ped¬ 
dlers was enacted in this State in 
1856. ... It is our opinion, 

however, that its provisions should 
be construed in the light of the many 
changes which have followed its en¬ 
actment during the past eighty 
years; and in view of modem social 
conditions, and especially the im¬ 
proved methods in transportation and 
commerce, whereby substantial and 
permanent manufacturers can trans¬ 
port and deliver thair product to the 
consumer in a manner which could 
hardly have been contemplated when 
the present law was enacted, it would 
be most unreasonable to classify 
such manufacturers or their agents 
as coming within the definition of the 
hawker or peddler of ancient times." 
—State V. Amick, 189 A. 817, 821, 171 
Md. 536. 

28. 'Ky .—^Newport v. French Bros. 
Bauer Co., 183 S.W. 53l2. 169 Ky. 
174—Commonwealth v. Standard 
on Co., 112 S.W. 902, 129 Ky. 744. 

Bakery routes 

The business of delivering bakery 
products on established routes to reg¬ 
ular customers is not peddling. 

Ky.—City of Mt. Sterling v. Donald¬ 
son Baking Co., 155 S.W.2d 337, 
287 Ky. 781. 

Md.—State V. Amick, 189 A. 817, 171 
Md. 636. 

Wis.—^National Baking Co. v. Zabel, 
277 N.W. 691, 227 Wis. 93. 

trnder ordlaaaoe defining peddlers 
as “all individuals, whether princi¬ 
pals or agents or employees, who go 
about the city from place to place 
transporting goods, wares, or mer¬ 
chandise for the purpose of vending, 
selling, disposing or delivering the 
same to any person or persons," .bak¬ 
ing and creamery companies' em¬ 
ployees, selling and delivering em¬ 
ployers' products to, regular custom¬ 
ers- along established routes in city, 
were “hawkers'* and “peddlers.”— 
Whipple y. City of South Milwaukee, 
261 N.W. 335, 218 Wis. 395. 
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regularly.29 Where, however, one goes from house 
to house, and sells in small quantities to different 
persons, he is a peddler, even though he has regjular 
customers to whom he makes daily sales.^® 

A corporation cannot be a peddler, under some 
statutes; only a natural person who travels about 
for trading purposes can be so regardecL^i Some 
statutes defining hawkers and peddlers, however, 
are sufficiently broad to include both natural per¬ 
sons and corporations.32 

Agents, The person who actually solicits and 
makes the sale and delivery of the goods is the ped- 
dler,S8 and it is immaterial whether the seller is the 
owner of the articles or goods sold or acts as the 
agent or employee of the owner.84 An agent may 
be a peddler while selling the goods of his princi¬ 
pal, but the principal, who does not make the sale 
and delivery, is not a peddler within the ordinary 
meaning of the word.86 Where the statute defines 


§ 1 

a peddler as one who engages in the business, one 
who sends his vehicles on the highway to sell goods 
and merchandise, employing agents and servants for 
that purpose, is a peddler within the statute.*® 

One who travels through the state with a peddler, 
carrying his valises, and assisting him in making 
sales, and who receives therefor the payment of his 
expenses, has been held to be a peddler within the 
meaning of some statutes.*^ 

A ^'huckstet^* is a petty dealer, a retailer of small 
articles of provisions, nuts, etc.; the word signi¬ 
fies primarily a peddler.** “Hudcstering” is a busi¬ 
ness carried on by persons who go from house to 
house buying from the farmer or producer, and 
afterward selling either to customers or to dealers 
at wholesale or retail. The ordinary meaning of 
the term does not include the dealer who buys from 
such persons.*® 


29. Ky.—^Newport v. Frencli Bros. 

Bauer Oo., 188 S.W. 532, 169 Ky. 

174. 

AffMLt of liread xnairnfaeturer who 
dally supplied regrular customers over 
fixed route and, without soliciting^ 
transient trade, sold bread to occa¬ 
sional customers, who themselves 
Initiated transaction, did not violate 
hawkers and peddlers statute by not 
having license.—State v. Amlcl^ 189 
A. 817, 171 Md. 586. 

30. Ga.—^Davls v. City of Macon, 64 

Ga. 1-38, 37 Am.R. 60. 

Minn.—City of Duluth v. Krupp, 49 

N.W. 235, 46 Minn. 436. 

29 C.J. p 223 note 31. 

Zoo oream 

Defendant who carried Ice cream 
along for possible customers In a 
truck with conspicuous marking on 
the sides, announced hls coming by 
ringing bells, and made sales and 
deliveries where he could Is a hawk¬ 
er or peddler. The fact that some 
customers bought from him regular¬ 
ly as he came along does not affect 
hls position as a hawker and ped¬ 
dler.—Brown v. State, 9 A.2d 209, 177 
Md. 321. 

StfULen of milk 

(1) A milk dealer, who sells milk 
from door to door. Is a peddler, al¬ 
though he has regular customers.— 
City of Chicago v. Bartee, 100 Ill. 57. 

(2) Xilkewlse, the driver of a milk 
delivery truck who delivered from 
hls truck to regnilar customers and 
in addition sold milk from the truck 
on the streets to any person desir¬ 
ing to buy, without a license, violat¬ 
ed ordinance requiring a license for 
sale of any commodity or the solicit¬ 
ing of any kind of business, work, or 
trade on streets, avenues, or alleys 


of the city.-^Hlllman v. Sea Isle City, 
5 A.2d 477. 122 N.J.Law 327. 

31- Ga.—Crawley v. State, 195 S.B. 

453, 57 Ga.App. 376. 

29 C.J. p 223 note 40. 

Agrent Tiolatliig instmatlons 
A corporation, whose agent against 
hls instructions sells articles while 
delivering other articles, is not a ped¬ 
dler required to pay a license, since 
it Is the act of peddling which the 
law seeks to control by exacting the 
license, and it is the person who 
actually solicits and makes the sale 
and delivery of the goods who is the 
peddler.—Bouanchaud v. Standard 
Coffee Co., 129 So. 224, 14 L.a.App. 85, 
rehearing 124 So. 851, 14 Lta.App. 85. 

EUxnSiuitloiL of word "natnral’’ in 
subsequent enactment of statute im¬ 
posing a privilege tcuc on each **nat- 
ural person'* doing business as a 
transient vendor did not make the 
statute applicable to corporations, in 
view of the statutory definition of a 
transient vendor.—Craig v. Brown & 
Williamson Tobacco Corporation, 200 
So. 446, 190 Misa 360. 

32. Ark.—^B1 Dorado Baking Co. v. 
City of Hope, 103 S.W.2d 933, 193 
Ark. 949. 

N.J.—J. Good Humor v. Board of 
Oom’rs of Borough of Bradley 
Beach, 7 A. 2d 824, 123 N.J.Law 21. 
reversed on other grounds 11 A.>2d 
113, 124 N.J.Liaw 162. 

CoxporatloxL required to pay Ucense 
Ala.—Sterchl Bros. v. State, 140 So. 
772, 25 Ala.App. 74. 

33. Ga.—Crawley v. State, 195 S.E. 
453, 57 Ga.App. 376—^Roberts v. 
City of Eatonton, 179 S.K 144, 60 
G^a.App. 592. 

La.—Bouanchaud v. Standard Coffee 
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Co., 129 So. 234, 14 La.App. 85, re¬ 
hearing 124 So. 851, 14 La.App. 86. 
Md.—Brown v. State, 9 A.2d 209, 177 
Md. 321. 

Miss.—Gully v. Joseph, 184 So. 818, 
183 Miss. 662. 

Baoh agent actually peddling drugs 
for a corporation may be required, 
to obtain a license.—State v. Logs¬ 
don, 248 N.W. 4, 215 Iowa 1297. 

34. Ga.—Crawley v. State, 195 S.EL 
453, 57 Ga.App. 376. 

29 C.J. p 222 note 20. 

Bmployer*8 trader's lioenae 

A hawker and peddler who sold 
goods belonging to his employer was 
required to obtain a hawker's and 
peddler's license, notwithstanding his 
employer had obtained a trader's li¬ 
cense.—Brown v. State, 9 A.2d 209, 
177 Md. 321. 

33. Ga—Crawley v. State, 195 S.E. 

453, 57 GaApp. 376. 

La—^Bouanchaud v. Standard Coffee 
Co., 139 So. 224, 14 LaApp. 85, re¬ 
hearing 124 So. 851, 14 LaApp. 85. 
Wholesale proddoe merChaait send¬ 
ing out salesman on regular trip to 
take orders for delivery on next reg¬ 
ular trip was not engaged in busi¬ 
ness of concurrently delivering and 
selling its produce, and so was not a 
“peddler" subject to statutory tax on 
peddlera—L. L. Davidson Estate v. 
Weeks, 71 S.W.2d 689, 167 Tena 502. 
36b Ark.—Gill v. State, 114 S.W.2d 
837, 195 Ark. 846. 

37. Ala—^Keller v. State, 26 So. 828, 
324, 123 Ala 94. 

38: Ohio.—^Mays v. Cincinnati, 1 
Ohio St. 268. 

30 C.J. p 476 note 84. 

39. Pa—Lebanon County v. Kline, 
2 PaCo. 62L 
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■ "Itinerant peddling is the going about of a mer¬ 
chant from place to place, meeting and dealing with 
his customers where he finds them.*® 

Sellers of particular goods and articles. The 
term “peddler” is often expressly limited to the 
sellers of particular goods or articles,but it has 
been held that in the absence of such limitation one 
who peddles is a peddler, without reference to the 
kind of merdiandise sold.*® It is usually necessary, 
however, that the goods sold be merchandise.*® 

Persons selling articles from house to house, for 
a limited period, and devoting the profits of such 
sales to educational and religious purposes have 
been held not to be peddlers.** Likewise, ministers 
of a duly recognized religious sect, who, in the sin¬ 


cere exercise of their faith, offer to take subscrip¬ 
tions for and to sell religious publications, are not 
solicitors, peddlers, hawkers, itinerant merchants, 
or transient vendors of merchandise within an ordi¬ 
nance prohibiting such persons from entering resi¬ 
dences without the owners’ or occupants request or 
invitation.*® Such a minister, however, selling books 
and religious publications on the streets or from 
door to door has been held to be a peddler within 
a statute or ordinance requiring all peddlers to se¬ 
cure a license,*® although there is authority to the 
contrary.*'^ 

Statutory definitions. The terms "peddler” or 
“hawker” are frequently defined by statute or or¬ 
dinance.*® The legislature has the right to prescribe 


40. X.T.—Good Humor Corporation 
V. City of New Tork. 36 N.Y.S.2d 
S5, 264 App.Div. 620, affirming: 33 
N.Y.S.2d 905, reversed on other 
grounds 49 N.R2d 153, 690 N.Y. 
312. 

41- Gcl—^L atham v. Stewart, TS S.B. 

812, 140 Ga. 188. 

29 C.J. p 222 note 33. 

4SL La.—^Flournoy v. Walker, 52 So. 

673.' 126 La. 489. 

29 C.J. p 223 irate 34. 

43. Books aaid pamphlets 

<1) Books and pamphlets have 
been held to he merchandise within 
particular statutes and ordinances. 
Ill.—City of Blue Island v. Kozul, 41 
X.B.2d 515, 379 Ill 511—Village of 
South Holland v. Stein, >26 N.B.2d 
868 , 373" ni. 472, 127 A.L.R. 857. 
Mass.—Commonwealth v. Anderson, 
172 N.K 114, 273 Mass. 100, 69 A.L. 
R. 1097. 

Pa.—City of Pittsburgh v. Ruffner, 

■ 4 A.2d 224, 134 Pa.Super. 193. 
S.C.—State V. Meredith, 15 S.B.3d 678, 
197 S.a 35L 

(2) There is also authority to the 
contrary. 

N.Y.—^People v. Finkelsteln, 9 N.Y.S. 

2d 941, 170 Misc. 188. 

Pa.—Swoyersville Borough v. Wargo, 
16 Pa.Dist. & Co. 362. 26 LuaLeg. 
Reg. 263. 

Lightning rods 

(1) One who goes about selling 
lightning rods Itom house to house 
is a peddler. 

Ga.—^Ezell v. Thrasher, 76 Ga. 817. 
Tenn.—State v. Wilson, 2 Lea 68. 

29 C.J. p 223 note 37. 

(2) One who sells no rods, with¬ 
out putting them up, and who trav¬ 
els about with all the necessary ap¬ 
pliances for so doing, charging so 
much a foot for his work, is not a 
peddler.—Bzell v. Thrasher. 76 Ga. 
817. 

29 dJ. p 223 note 38. 

Vewspapens 

Boys who sell newspapers in the 


street do not require a peddler’s li¬ 
cense.—Swoyersville Borough v. War- 
go, 16 Pa.Dlst. & Co. 362, 366, 26 Luz. 
Leg.Reg. 263, citing Corpus Juris— 
29 C.jr. p 323 note 39. 

Photographers 

A license fee required for peddlers,; 
hawkers, or solicitors has been held 
not to apply to photographers or 
their agents.—^Bx parte Davis, 114 
P.2d 186, 72 OkI.Cr. 152. 

Theater tickets 

Since a theater ticket is a mere 
license, that is, evidence of a right to 
enter a theater and occupy a definite 
seat during a performance, and not 
merchandise, the offering of such a 
ticket for sale does not constitute 
hawking and peddling.—People v. 
Marks, 120 N.Y.S. 1106, 64 Misc. 679. 

44L La.—City of Shreveport v. 

. Teague, S So.2d 640, 300 La. 679. 
29 C.J. p 223 note 32. 

45w U.S.—^Donley v. City of Colorado 
Springs, D.C.O 0 I 0 ., 40 F.Supp. 15. 
La.—City of Shreveport v. Teague, 8 
Soi2d 640, >200 La. 679. 

|4eL Ariz.—State v. Johin, 118 P.3d 
97, 58 Ariz. 141, affirmed Jobln v. 
State of Arizona, 62 S.Ct. 1231, 816 
U.S. 584, 86 L.Bd. 1691, 141 AL.R. 
514. 

Ark.—Cole v. City of Port Smith, 161 
S.W.2d 1000, '203 Ark. 614, certiorari 
denied Bowden v. City of Fort 
Smith, Ark., 62 S.Ct 99, 314 U.S. 
651, 86 LBd. 522, certiorari granted 
62 S.Ct 903, 315 U.S. 793, 86 L.Bd. 
1196, and affirmed '62 S.Ct. 1231, 316 
U.S. 584, 86 L.Bd. 1691, 141 AL.R. 
514. 

Mass.—Commonwealth v. Anderson, 
173 N.B. 114, 272 Mass. 100, 69 AL. 
R. 1097. 

Colpozteur 

The fact that one is a colporteur, 
which is defined as a ’’hawker" or ’’one 
who distributes or sells religious 
tracts or books," does not exempt him 
from the necessity of obtaining a li¬ 
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cense.—Cook ▼. City of Harrison, 21 
S.W.2d 966, 180 Ark. 646.. 

47. Fla.—State ex rel. Hough v. 

Woodruff. 2 So.2d 677, 147 Fla. 1299. 
Ga—Thomas v. City of Atlanta, 1 S. 

E. 2d 598, 69 Ga.App. 620. 

Ill.—City of Blue Island v. Kozul, 41 
N.B.2d 516, 379 Ill. 511. 

N.Y.—People v. Barber, 46 N.E.2d 
329, 289 N.Y. 378—People v. Gage, 
38 N.Y.S.2d 817. 

Ohio.—City of CincinnaLtl v. Mosler, 
22 N.B.2d 418, 61 Ohio App. 81. 

Pa.—See Commonwealth v. Bortlik, 
4 Monroe L.R. -25. 

3.C.~State v. Meredith, 15 S.B.2d 678, 
197 S.C. 351. 

Intention of leglslatiixe iii enacting 
the statute providing that every 
"peddler" and "hawker" shall pay an 
annual license, was to protect mer¬ 
chants, retail or wholesale, who have 
a fixed place of business, and who 
are required to pay an occupational 
license, as well as taxes on their 
buildings and merchandise, and hence 
the statute does not apply to a mem¬ 
ber of a religious sect, who travels 
about in an automobile distributing 
and selling pamphlets and books de¬ 
voted to the teachings of his reli¬ 
gious sect.—State ex rel. Semansky v. 
Stark, 199 So. 129. 196 La. 307. 

4a U.S.—Campbell Baking Co. v. 
City of Harrlsonville, C.C.AM 0 ., 60 

F. 2d 670. 

29 C.J. p 223 note 41. 

Deffendant held peddler within stat¬ 
utory definition.—^Downs v. Drew, 117 
So. 454, 166 La. 439. 

absence of such, a definition, the 
words should be given their ordinary 
meaning.—City of Aurora v. Stafford 
51 S.W.2d 647, 227 Mo.App. 322. 

Statutory definition held apx^Uoa- 
ble to both a provision requiring a 
county tax on hawkers and peddlers 
and to a provision requiring a state 
tax.—Gamer v. State, 245 S.W. 184, 
156 Ark. 24. 
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a definition of such terms, even though it extends 
their ordinary meaning.49 A municipality cannot, 
by ordinance, so define them as to extend their or¬ 
dinary and generally accepted meaning,so or the 
■meaning given them by statute,®! and include per¬ 
sons expressly excepted thereby.S^ 

§ 2. -Persons Selling by Sample or Or¬ 

der 

Persons sellmg by sample or order are not ordinarily 
'Considered to be peddlers. 

.-..It is usually held that one who sells by order or 
sample, but does not deliver the articles sold at the 
time of the sale,®® such as a drummer,®^ book can¬ 
vasser,®® traveling salesman,®® or merchant who 
has a store and solicits orders,?^ is not a peddler 
except where the statute or ordinance includes such 


persons within the definition of a peddler;®® but 
in some jurisdictions, even in the absence of a 
statute extending the definition, persons going from 
house to house taking orders for future delivery are 
considered peddlers.®® A single or occasional sale 
and delivery from his samples does not make one a 
hawker or peddler;®® but if the usual or frequent 
practice is to deliver "when the goods are sold, the 
seller is a peddler, notwithstanding he does hot al- 
w;ays do so.®! 

“§ 3 . —_ Persons Delivering Goods Sold 

One delivering goods previously sold by himself or 
another, In the absence of a statute to the contrary, Is 
not a peddler. 

Except where otherwise provided by statute,®® 
one delivering goods previously sold by himself or 
another is not a peddler,®® unless the separation of 


-49. Ark.—^E1 Dorado Baking Co. v. 

• City of Hope. 103 S.‘W.2d 933, 193 
- Ark. 949. 

■Miss.—Mathlson v. Brlster, 146 So. 
358. 360. 166 Miss. 67, citing Cor. 
pus Juris, 

■29 C.J. p 223 note 42. 

SdUer of fuel and range oil who, 
pursuant to previous -agreements by 
which he was to supply oil require¬ 
ments of householders In various 
parts of city, called on householders 
and delivered to them from motor 
vehicle the quantity of oil which 
he then determined they desired, and 
'for which he was then paid or for 
Which he subsequently rendered bill, 
was held to be a ‘*hawker" and "ped- 
as defined by statute.—Com¬ 
monwealth V. Bergeron. 5 N.E.2d 31, 
'296 Mass.' 60. 

Statute held not to give new defl¬ 
ation of words 'Tiawkers" and Vped- 
dlers."—State v. Meredith, 16 S.B.2d 
678, 197 S.C. 861. 

3a Ill—^Emmons v. Liewistown, 24 
N.E. 58, 132 Ill. 380, 22 Am.S.R. 
640, 8 Ii.R.A. 328. 

29 C.J. p 223 note 48. 

■Bolling store 

Metropolitan city may Include roll¬ 
ing store in ordinance defining ped¬ 
dlers and impose fee and occupation 
tax on applicants for permits to op¬ 
erate such stores.—^Erwin v. City of 
Omaha, 224 N.W. 692, 118 Neb. 331. 
31- Mo.—^Moberly v. Hoover, 67 S.W. 

721, 93 Mo.App. 668. 

•62, Idaho.—^In re Snyder, 79 P. 819, 
10 Idaho. 682, 68 L..R.A. 708. 

Mo.—City of St Louis v. Meyer, 84 
S.W. ,814, 185 Mo, 688—Moberly v. 
■ Hoover, 67 S.W. 721, 93 Mo.App. 
668 . 

£3. Ga.—Upchurch v. City of La 
GTknge,: 126 S.R 47, 169 Ga. 113. 
Ky.—Commonwealth v. Jon^ 7 Bush 
502. 


La.—Sholara v. Davis, 127 So. 86, 
13 La.App. 405—Oden v. Zachery, 6 
La.App. 694. 

N.J.—^Huband v. Evans, 177 A. 871, 
114 N.J.Law 586. 

29 C.J. p 221 note 8, P 223 note 46. 
Enforoaahility of contract Immaterlaa 
Tenn.— Li. K Davidson Estate v. 
Wleeka, 71 S.W.2d 689, 167 Tenn. 
602. 

54. Tex.—Potts V. State. 74 S.W. 31. 
45 Tex.Cr. 46, 

-Wyo.—Clements v. Tgwn of,Casper, 
35 P. 472, 4 Wyo, 494. 

29.C.J. p 224 note 47. 

XUstlngtilshed from hawker or ped^ 
dler 

<1).A "drummer** is one who trav¬ 
els from place to place, carrying 
with him samples from which he 
sells goods to customers, to be deliv¬ 
ered' thereafter. He in no sense 
carries the goods with him, but as 
agent for his employer sells by sam¬ 
ple. and does not deliver the goods. 
—State V. O'Biiant, 124 S.B. 848. 
188 N.a 452. 

(2) Other cases see 19 C.J. p 790 
note 6 [b], [c], 

“Dnunmer” defined generally see 
Drummer 28 C.J.S. p 537 note 4'-p 
538 note 13. 

55. IlL—^Emmons v. Lewlstown, 24 
N.R 58, 132 Ill. 380» 22 ASC1.S.R. 
540, 8 L.R.A. 328. 

29 C.J. p 224 note 48. 

58. Ga.—^Upchurch v. City of La 
Grange, 125 S.E. 47, 159 Ga. 113. 

57. Neb.—Scribner v, Mohr, 132 N. 
W. 784, 90 Neb. 21, Ann.Ca8.1912D 
1287. 

29 C.J. p 224 note 49. 

58. Ark.—Rose v. City of Pine Bluff, 
52 S.W.2d 979, 186 Ark. 167. 

Qa.—Wrought Iron Range Co. v. 
Johnson, 11 S.E. 238, 64 Ga. 754, 8 
L.R.A. 273. 


Ind.—Town of Sellersburg v. Stan- 
forth, 198 N.E. 437, 209 Ind. 229. 
Mich.—^People v. Kupusinac, 246 N. 

W. 159, 261 Mich. 398. 

29 C.J. p 224 note 51. 

Solicitors of newspaper subscriptions 
An ordinance requiring that can¬ 
vassers who go from house to house 
to sell **goods’* by sample and to take 
orders for future delivery to obtain 
licenses was applicable to persons 
soliciting newspaper subscriptions.— 
People. V. Passafume, 22 N.Y.S.2d 785. 
59. Ind.-rrFallis v. Gas City. 82 N.R 
1056, 169 Ind. 608—Graffty v. Rush- 
viUe, 8 N.E. 609, 107 IncU 602, 57 
Am.R. 128. 

Wash.—Pomeroy v. Rutherford, 141 
P. 178, 80 Wash. 43. 
ea XCan.—City of Kansas v. Collins. 

8 P. 865, 34 Kan. 434. 

29 C.J. p 224 note 53. 

61. La.—Bouanchaud v. Standard 
Coffee Co.. 124 So. 851, 14 La.App. 
S5, modified on other grounds on 
rehearing 129 So. 224, 14 La.App. 
85. 

29 C.J. p 224 notes 54, 65. 

62. Means of transportation 

CD In North Carolina, any person 
using a wagon, cart, or buggy for 
the purpose of exhibiting or "deliv¬ 
ering** any wares or merchandise is 
defined as a "peddler.**—State v. 
Franks. 3? S.B. 70, 127 N.C. 610—29 
aJ. p 224 note 56 [a]. 

(2) A person Who traveled on foot 
making sale by sample, and aftez^ 
ward delivering the goods, traveling 
on foot, not using a wagon, cart, or 
buggy In any manner. Is not a ped¬ 
dler within the meaning of the stat¬ 
ute.—State V. Franks, 41 S.E. 785, 
,130 N.a 724, 89 Ain.S.R. 885. 

63. U.S.—^In re Spain. C.C.N.a, 47 
F. 208, 14 L.R.A. 97. 

Ky.—^Brenner v. Commonwealth, 9 
Ky.L. 289. 
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§ 3 

the sale and the delivery is in pursuance of a scheme 
to evade the pa>Tnent of a license.®^ The fact that 
further orders are solicited while making deliveries 
does not constitute hawking or peddling.®® An oc¬ 
casional sale by an agent, engaged in delivering 
goods previously sold by his principal, does not con¬ 
stitute peddling.®® One, however, who makes a 
practice of selling while delivering goods previous¬ 
ly bought is a peddler.®*^ 

Selling frames to persons ordering enlarged por¬ 
traits. It has been held that one who delivers en¬ 
larged portraits to customers who have previously 
ordered them is not a peddler merely because, as 
incidental to such delivery, he sells to such custom¬ 
ers frames for the portraits, if desired;®® but there 
is authority to the contrary.®® 

§ 4. -Persons Peddling as Incident to 

Their Business 

As a general rule persons who sell their own products 
at retail from house to house are not considered to be 
peddlers. 


Irrespective of statute,*^® it has been held that 
persons who sell at retail along the streets and 
highways or by going from house to house, as in¬ 
cidental to their business,'^^ such as farmers and 
gardeners who thus dispose of their own products,*^2 
or those who buy cattle which they kill and pre¬ 
pare for market on their own premises, whether 
butchers'^® or farmers*^^ are not peddlers. It has 
been held, however, that farmers and gardeners,^® 
or butchers,*^® who dispose of their own products, 
after the manner of peddlers, are peddlers. 

§ 5. - Distinguished from Other Sellers 

Hawkers and peddlers are distinguishable from other 
sellers of goods. 

In addition to hawkers or peddlers there are a 
number of persons going about, generally from town 
to town instead of from house to house, selling 
goods and wares, who are variously denominated in 
statutes and ordinances as “itinerant vendors,”77 
“transient vendors,”^® “itinerant traders,“^9 tran- 


La.—Oden v. Zachery, 6 I<a.App. 594. 
N.J.—^Huband V. Evans. 177 A. 871, 
114 K.J.Law 686—^Ketaner v. Lott, 
168 A. 170, 11 N.J.Misc. 768. 

29 C.J. p 224 note 67. 

SCBjmfaotnxex 

It is only when a manufacturer 
undertakes to peddle his product, 
through the method of sales and de¬ 
liveries without prior orders, and In 
competition with fixed local trades¬ 
men. that his unlicensed business is 
deemed obnoxious and in violation of 
the hawkers and peddlers statute.— 
State V. Amlck, 189 A. 817, 171 Md. 
536. 

6^ Ala.—Johnston v. State, 78 So. 

419. 16 Ala.App. 425. 

Ga.—^Duncan v. State, 30 S.E. 765, 106 
Ga. 467. 

Pa.—Commonwealth v. Edson, 2 Fa. 
Co. 377. 

29 C.J. p 224 note 58. 

However, the mere fact that a per¬ 
son changed the method of conduct¬ 
ing his business for the express pur¬ 
pose of relieving himself from the 
license tax does not constitute such 
a subterfuge.—Upchurch v. City of 
La Grange, 125 S.E. 47, 159 Ga. 113. 

6& N.J.—^Huband v. Evans, 177 A. 
871, 114 N.J.Law 586—^Hewson v. 
Inhabitants of Township of Engle¬ 
wood, 27 A. 904. 55 N.J.Law 522. 
21 L.R.A. 736—^Eetaner v. Lott, 168 
A. 170. 11 N.J.Hi8c. 768. 

66i S.C.—^Alexander v. Greenville 
‘ County, 27 S.R 469, 49 S.C, 627. 

29 C.J. p 225 note 59. 

07. Maas.—Commonwealth v. Reid, 


56 N.E. 617, 175 Mass. 326. 

29 C.J. p 225 note 60. 

60. U.S.—Chicago Portrait Co. v. 

City of Macon. aCGa, 147 P. 967. 
S.C.—State V. Coop, 80 S.E. 609, 62 
S.C. 608, 41 L.R.A. 601. 

09. Me.—State v. Montgomery, 43 
A. 13. 92 Me. 438. 

Mo.—State v. Looney, 97 S.W. 934, 
98 S.W. 1165, 214 Mo. 216. 29 L.R. 
A.,N.S.. 412. 

7CK Ohio.—Toledo v. Brown. 14 Ohio 
Cir.Ct.,N.S.. 165. 168, 32 Ohio Cir. 
Ct. 357. 

TL Pa.—Commonwealth v. Gardner, 
19 A. 550, 133 Pa. 284, 19 Am.S.R. 
645. 7 L.R.A. 666. error dismissed 
13 S.Ct 1047, 149 U.S. 774. 87 L. 
Ed. 962—Commonwealth v. Roe- 
nick, 10 Pa.Di8t 51. 

72. Idaho.—In re Snyder, 79 P. 819, 
10 Idaho 682, 68 L.R.A. 708. 

29 C.J. p 225 note 65. 

73. Del.—State v. Kumpel, 43 A. 173, 
16 Del. 464. 

Pa.—Commonwealth v. Roenick, 10 
Pa-Dist 51. 

74b Pa.—Commonwealth v, Hunsick- 
er, 14 Pa.Dist 644, 30 Pa.Co. 628. 
29 C.J. P 225 note 67. 

75. Minn.—State v. Jensen, 100 N.W. 

644, 93 Minn. 88. 

29 C.J. p 225 note 68. 

76b Ga.—^Davis v. City of Meicon, 64 
Ga. 128, 37 Am.H. 60. 

Mi n n .—City of Duluth v. Erupp, 49 
N.W. 235, 46 Minn. 486. 

N.T.—Village of Ballston Spa v. 
Markham. 11 N.Y.S. 826. 58 Hun 
288. 


77. Iowa.—Snyder v. Closson, 50 N. 
W. 678, 84 Iowa 184. 

29 C.J. p 225 note 69. 

Orflinanee oonstmed 
Where a city ordinance gave notice 
in its caption that only ‘Vendors** 
were affected by its provisions, and 
that the offense declared was for 
an itinerant vendor to conduct his 
business in the city without a li¬ 
cense, the word “business,” wherever 
expressed or implied in the definition 
of business, could only be understood 
to mean, and be limited to, the busi¬ 
ness of a vendor. Where the ordi¬ 
nance did not define the word 'Ven¬ 
dor,** “vendor" was presumed to be 
used in the ordinary sense of not in¬ 
cluding anyone who for a considera¬ 
tion rendered only services for anoth¬ 
er, involving no transfer of ownership 
of any property.—^Llnen Service Cor¬ 
poration of Texas V. City of Abilene, 
Tex.Civ.App., 169 S.W.2d 497, error re¬ 
fused. 

Wholesale baker 

The term “itinerant vendor** has no 
legal or popular meaning that ex¬ 
tends its application to a wholesale 
baker selling bread and distributing 
it dally to regular retail customers by 
means of his own motor trucks.— 
P. F. Peterson Baking Co. v. City of 
Fremont, 228 N.W. 266, 119 Neb. 212. 

78. Ill.—Waterloo v. Heely, 81 IlL 
App. 310—^Peoria v. Gugenheim, 61 
HLApp. 374. 

79. Ga.—Smith v. Whlddon. 76 S.E. 
635. 188 Ga. 471. 

29 C.J. p 225 note 7L 
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sient traders,so “itinerant merchants,“transient 
merchants,”®- and “traveling merchants.”®® Such 
terms are sometimes considered and emploj’ed as 
equivalent to, and synon 3 rmous with “hawker” or 
“peddler,”®^ but sometimes they are not so consid¬ 
ered.®® Under some enactments, an itinerant ven¬ 
dor or transient trader is one whose business, al¬ 
though only conducted temporarily in a communi¬ 
ty, is localized by the occupation of a building or 
store for the exhibition and sale of his goods, thus 
differentiating him from a hawker or peddler.®® 

A peddler is to be distinguished from a mer¬ 
chant,®*^ the latter being one who is engaged in 
buying and selling merchandise, on a more or less 
large scale, at a fixed place of business, whereas the 
former is one who travels about from place to place 
making petty sales.®® 

Commercial traveler see Commercial 15 C.J.S. 
p 576 note 19-p 577 note 21. 

Drummer see Drummer 28 C.J.S. p 537 note 4-p 
538 note 13. 


§ 6. Regulation 

a. In general 

b. By municipalities 

a. In General 

It l8 well settled that the legislature has power to 
enact statutes regulating hawkers and peddlers. 

The business of a hawker and peddler, particu¬ 
larly in the early days before modem facilities of 
rapid and easy communication were introduced, has 
always been looked on with disfavor.®® This atti¬ 
tude toward hawkers and peddlers can be briefly 
summarized as growing out of their annoying meth¬ 
ods of solicitation, the transient nature of their 
business, and their financial irresponsibility.®® Ac¬ 
cordingly, from early times®^ it has been well set¬ 
tled that the legislature has the power to enact stat¬ 
utes regulating hawkers and peddlers and requir¬ 
ing them to obtain licenses to practice their trade, 
paying a fee therefor.®® The legislature may pr^ 
scribe the terms and conditions on which such li¬ 
censes shall be granted,®® and, under the police 


83. PexBOXLg Included fl 

Transient dealer or trader, in the { 
ordinary meaning of the term, is one 1 
who goes from place to place car- 1 
rylng goods for the purpose of sell** 
Ing, trading, or dealing in the same, 
as distinguished from one who does ( 
the same kind of business without 
traveling about.—Wausau v. Helde- 
man, 96 N.W. 549, 119 Wls, 244. 

Canadian cases see 29 G.J. p 226 
note 72. 

81. Ill.—Twining v. Elgin, 38 Ill. 
App. 356. 

29 C.J. P 226 note 73. 

82. Iowa.— Ottumwa v. Zeklnd, 64 N. 
W. 646, 95 Iowa 622, 58 Am.S.R. 
447, 29 Li.R.A. 734—Pacific Junction 
V. Dyer, 19 N.W. 862, 64 Iowa 38. 
**The transient merchant has no 

fixed place of business; he also 
moves from place to place, disposing 
of such goods as may come into his 
hands, frequently heralding fire sales, 
bankrupt sales or overplus of stock 
purchased from sources unknown. 
Ofttimes no responsibility attaches 
to him as he migrates from town to 
town, remaining only long enough to 
dispose of his stock of goods. He 
is usually a stranger to the com¬ 
munity wherein he offers his goods 
for sale and maies his sales."—City 
of Allentown v, Purselle, 9 Pa.Dist. 
& Co. 345, 346, 12 Lehigh Co.LhJ. 120. 
ITot transient mexbhant 

Where a corporation of large as¬ 
sets, manufacturing Its products, and 
desirous of establishing chain stores 
throughout the country, opens a re¬ 


tail store In a neighboring city, plac-, < 
es a resident of that city in charge i 
thereof, and has a large and valua- ' 
ble stock of silks on hand for sale,*, 
which it constantly replenishes. Its 
purpose being permanent. It is not 
doing a transient retail business, even i 
though it has a lease on its store 
for only four months, with the priv¬ 
ilege of an extension thereof.—City 
of Allentown v. Purselle, supra. 

83. Pa.—Commonwealth v. Edson, 2 
Pa.Co. 377. 

84, Ga.—Smith v.-Whiddon, 76 S.B. 
635, 138 G8 l 471. 

29 aJ. P 226 note 76. 

Transient merchant closely resem¬ 
bles a hawker or peddler in the dis¬ 
position of merchandise.—City of 
Allentown v. Purselle, 9 Pa.Dist. & 
Co. 346, 12 Lehigh CO.L.J. 120. 

35 , —State v. I^rrington, 35 A. 

615, 68 Vt. 622, 34 L,R.A. 100. 

29 C.J. p 226 note 77. 

se. Vt—State V. Harrington. 35 A- 
516, 68 Vt. 622, 34 L.R.A. 100. 

29 C.J. P 226 notes 79, 80. 

S7. Pa.—New Castle v. Cutler, 16 
Pa. Super. 612. 

Tenn.—State v. Sprinkle. 7 Humphr. 

, 36. 

88. Ind.—Graflty v. Bushvllle, 8 N. 
m 609, 107 Ind. 602, 67 Ajn.R. 128. 

29 C.J. p 226 note 82. 

89. Md.—State v. Amick, 189 A. 817, 

[ 171 Md. 586. 

t Xdcensas axe imposed In an effort 
• to regulate a practice which, from 
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earliest times, was regarded with a 
great deal of suspicion.—Bouanchaud 
V. Standard Coffee Co., 129 So. 224, 14 
La.App. 85, rehearing 124 So. 851» 

14 La.App. 85. 

sa Md.—State v. Amick, 1S9 A. 817, 

171 Md. 536. 

9L U.S.—^Emert v. State of Mis¬ 
souri. Mo., 15 S.Ct 367, 156 U.S. 
296, 39 L.Ed. 430. 

29 C.J. p 226 note 86. 

92. Iowa.—State v. Logsdon, 248 N. 

W. 4, 215 Iowa 1297. 

^ss.—Commonwealth v. Anderson, 

172 N.EL 114, 272 Mass. 100, 69 
A.L.R. 1097. 

Miss.— Pryor v. State, 139 So. 850, 
162 Miss. 602. 

29 C.J. P 226 note 87. 

Bepeal 

Cl) Particular statutes regulating 
hawkers and peddlers held not re¬ 
pealed by subsequent statutea—^Hal¬ 
ler Baking Co. v. Borough of Roches¬ 
ter, 180 A. 108, 118 Pa.Super. 501. 

(2) Statute requiring peddler to 
pay county license held repealed by 
subsequent acta—^McLeod v. Shaver, 
127 S.W.2d 258, 198 Ark. 56, 

Statute gxautliig examptloiui held 
valid 

N.J.—Strauss v. Borough of Brad¬ 
ley Beach, 186 A. 681, 117 N.J.Law 
45, affirmed 194 A. 160, 118 N.J.. 
Law 56L 

; 93. Pa.—Commonwealth v, Lippin- 
L cott. 7 Pa.Co. 82. 
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power, may prohibit entirely the business of hawk¬ 
ing and peddling,9^ or prohibit it in certain places.®® 
Of course, statutes regulating hawkers and peddlers 
must not be violative of the federal or state consti¬ 
tutions.®® The power of the legislature may be 
delegated, as for example, to a municipality or oth¬ 
er local authority.®'^ Statutes authorizing an ad¬ 
ministrative officer, within definite valid limits, to 
provide rules and regulations for the complete op¬ 
eration and enforcement of statutes regulating ped¬ 
dling have been upheld,®® but such authority must 
be exercised reasonably.®® 

h. By MnnidpaJities 

Municipalities may make reasonable regulations re¬ 
lating to hawking and peddling within the municipal 
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limits as long as they do not exceed the powers expressly 
or impliedly conferred on them. 

While a municipality has no inherent authority to 
require a license of hawkers and peddlers,^ it would 
seem that a municipality in virtue of the ordinary 
powers of local government belonging to such cor¬ 
porations, through which it may adopt such rules 
and regulations as are necessary for the protection 
of the health, comfort, and quiet of the municipali¬ 
ty, may to that extent regulate and control the busi¬ 
ness of hawking and peddling without express au¬ 
thority so to do.® Power to regulate and license 
hawkers and peddlers may be and is very general¬ 
ly conferred on municipalities by their charters or 
by general statutes,® and, as a general rule, a regula¬ 
tory ordinance must not exceed the powers con¬ 
ferred.^ It has been held that, in the absence of 
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9^ Pa.—Commonwealth v. Gardner, 
19 A. 550, 133 Pa. 284, 19 Am.S.R. 
646, 7 D.R.A. 666. error dismissed 
13 S.Ct, 1047, 149 U.S. 774, 37 KEd. 
962. 

29 C.J. p 227 note 89. 

95. Pa,—Commonwealth v. Dunham, 
43 A. 84, 191 Pa. 73. affirming 4 Pa- 
Super. 74—Warden’s License, 24 
Pa.Super. 76—Commonwealth v. 
Lippincott, 7 Pa.Co. 32. 

Contra Fromberg’s Petition, 4 Pa. 

Co. 354. 

99. U.S.—Ratta v. Healy, D.C.N.H., 
1 F.Supp. 669, appeal dismissed 
Healy v. Ratta, 53 S.Ct. 522, 289 
U.S. 701, 77 L.Bd. 1459, and af¬ 
firmed, aC.A, 67 F.2d 564, reversed 
on other grounds 64 S.Ct. 700, 292 
U.S. 263, 78 LEd. 1248. 

29 C.J. p 227 notes 91-96. 

Denial of equal protection of laws 
to particular occupations, trades, or 
businesses see Constitutional Law 
6 530. 

Licenses and license taxes as denial 
of constitutional privileges and 
Immunities see Constitutional Law 
5 479. 

Licenses and license taxes as denial 
of due process see Constitutional 
Law 5 659. 

State license tax of peddlers selling 
goods which are within state at 
time of sale not invalid as tax on 
Interstate commerce see Commerce 
S 115. 

Validity of classifications of profes¬ 
sions. occupations, and businesses 
see Constitutional Law S 496. 

97. Mass.—Commonwealth v. Fox, 
106 K.E. 137, 218 Mass. 498. 

29 C.J. p 227 notes 97. 99. 

Validity of delegation of legislative 
powers to looal authorities gen¬ 
erally see Constitutional Law S 140. 

98. Or.—Cancilla v. Gehihar, 27 P. 
2d 179, 145 Or. 184. 

99. Or.—Cancilla v. Gehlhar, supra. 


CommiSBioiier of public markets of 
the city of New York is not author¬ 
ized to abolish or to limit hawking, 
peddling, or vending on the streets 
of the city of New York.—Weiss v. 
Department of Public Markets. 
Weights and Measures, 6 N.Y.S.2d 
225, 168 Mlsc. 881. 

1. Minn.—City of St. Paul v. Stoltz, 
22 N.W. 634, 33 Minn. 233. 

N.Y.—People v. Jarvis, 46 N.T.S. 696. 
19 App.Dlv. 466. 

2. Fla.—^Elrod v. City of Daytona 
Beach, 180 So. 378, 132 Fla. 24, 
118 A.LJEt. 1049. 

29 C.J. p 227 note 8. 

Power of municipal corporation to 
license or tax see the C.J.S. title 
Licenses S 10, also 87 C.J. p 176 
note 23-p 183 note 38. 
rzaudnlent solioltatioii 
A municipality can protect its citi¬ 
zens against fraudulent solicitation, 
and, when it enacts ordinance to do 
so, all persons are required to abide 
thereby.—Town of Irvington v. 
Schneider, 3 A.2d 609, 121 N.J.Law 
642, affirming 200 A. 799. 120 N.J. 
Law 460, certiorari granted Schneider 
V. State of New Jersey, 59 S.Ct, 774, 
306 U.S. 628, 88 L.Ed. 1081, reversed 
on other grounds Schneider v. State 
of New Jersey, Town of Irvington, 60 
act. 146, 308 U.a 147, 84 L.E4. 165. 

3. Ala.—City of Selma v. Till, 42 So. 
405. 

Ind.—^Town of Sellersburg v. Stan- 
: forth, 198 N.R 437, 209 Ind. 229. 
Mass.—Commonwealth v. Fenton, 29 
N.E. 653, 139 Mass. 196. 

Mo.—City of Washington v. Reed, 70 
S.W.2d 121, 229 Mo.App. 1195. 
'N.Y.—^People ex reL Jones v. Judge, 
274 N.Y.S. 610, 162 Mlsc. 571—Peo¬ 
ple V. Gage, 88 N.T.S.2d 817. 

Pa.—^Phoenixville Borough v. Eyrich. 
49 Pa.Super. 831—^PhGenlxvllle Bor¬ 
ough V. Eyrich, 42 Pa.Super. 241. 
Tex.—^E3x parte Killam, Cr., 162 S.W. 
2d 426, certiorari denied 63 S.Ct. 
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72, SIT U.S. 668, 87 1*538. -re- 

hearing denied 63 S.Ct. 826, 87 tu 
Ed. - 

29 C.J. p 227 note 4. 

Misnomer In ordinance 
Where an ordinance, declared un¬ 
invited visitation of private resi¬ 
dences by solicitors, peddlers, hawk¬ 
ers, itinerant merchants, and tran¬ 
sient vendors of merchandise a nui¬ 
sance. designation of its violation as 
a misdemeanor was a mere misnom¬ 
er that did not affect validity of or¬ 
dinance where legislature had dele¬ 
gated to municipality power to pass 
ordinance and Impose penalty exacted 
for its violation.—City of Shreveport 
V. Cunningham, 182 So. 649, 190 La. 
481. 

4i Cal.—^Ex parte Hartmann, 76 P.2d 
709, 25 Cal.App.2d 56. 

Me.—State v. Brown, 188 A. 718, 185 
Me. 86. 

N.Y.—Good Humor Corporation v. 
City of New York. 49 N.E.2d 15S^ 
290 N.Y. 312. reversing 36 N.Y.S. 
2d 86, 264 App.Dlv. 620, affirming 
83 N.Y.S.2d 906—Saidel v. Village 
of Tupper Lake, 4 N.Y.S.2d 814, 
254 App.Div. 22—Weiss v. Depart¬ 
ment of Public Markets, Weights 
and Measures, 6 N.Y.S.2d 226, 169 
Mlsc. 881. 

Tex.—^Ex parte Faulkner, 158 S.W.2d 
625, 148 Tex.Cr. 272. 

Va—White v. Town of Culpeper, 1 
S.E.2d 269, 172 Va 630. 

Wash.—^Hastings v. City of Bremer¬ 
ton. 294 P. 651, 159 Wash. 621. 
HCiWUng on private property 
An ordinance placing a prohibitive 
license fee on persons hawking on 
private property is beyond the police 
I>ower of the municipality, as every¬ 
one has a right to sell his own mer¬ 
chandise on his own private property 
in his own way, so long as he does 
not commit a breach of the peace or 
create a nulsanca—City of Seattle v. 
1 Ford. 867 P. 848, 144 W^ash. 107. 
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statutory authorization, a municipality has no pow¬ 
er to prohibit peddling within its limits.® Power to 
license necessarily implies the power to prescribe 
the amount of the license fee,® but a municipality 
cannot, under such authority, practically prohibit 
the business by requiring an excessive fee.7 The 
power to regelate, license, or restrict hawking and 
peddling does not confer the power to impose a tax 
on such business for revenue purposes.® The power 


to tax is sometimes expressly conferred,® and so 
likewise is the power to suppress or prohibit.^® 
Ordinances as to hawking and peddling, of course, 
must not be violative of the federal and state con¬ 
stitutions,or of any statute,and must not con¬ 
travene any well settled public policy or rule of the 
common law, except by express legislative grant 
and must be uniform in operation,and reason¬ 
able,^® definite, consistent, and capable of enforce- 


ProlilMtloii 

Under- the statute fflvlnff munici¬ 
palities power to make ordinances 
licensing' and regulating peddlers, a 
Tnunicipality did not have power to 
prohibit by ordinance all peddling of 
merchandise within the municipality. 
—^N. J. Good Humor v. Board of 
€om*rs of Borough of Bradley Beach. 
11 A.2d 113, 124 N.J.Law 162, revers¬ 
ing 7 A.2d 824, 123 N.J.Law 21. 
Statute oonstrued 
A statute empowering a munici¬ 
pality to make all needful regula¬ 
tions respecting markets and market 
days, and the hawking and peddling 
of market produce and other articles 
In the municipality does not author¬ 
ize the passage of an ordinance pro¬ 
hibiting the sale by a hawker or 
peddler of certain articles or discrim¬ 
inating in favor of certain Individ¬ 
uals.—Sharon Borough v. Golden, 4 
ra.Co. 357. 

5. Mo.—City of Washington v. Reed, 
App., 70 S.W.2d 121. 

6. Conn.—State v. Oederaski, 69 A 
19. 80 Conn. 478. ' 

7. Me.—State v. Brown, 188 A 718, 
135 Me. 86. 

29 C.J. p 227 note 6. 

8. Iowa.—City of Creston v. Mezvln- 
sky, 240 N.W. 676, 213 Iowa 1212. 

N.T.—Saldel v. Village of Tupper 
Lake, 4 N.Y.S.2d 814, 254 App.Div. 
22 . 

Pa.—Commonwealth v. Boehmer, 88 
Plttsb.Leg.J. 178. 81 Mun.L.R. 158. 
29 aj. p 227 note 7. 

8, Ind.—Town of Sellersburg v. 
Stanforth, 198 N.EL 437, 209 Ind. 
229. 

29 C.J. p 227 note 8. 

Implied repeal 

The statute providing that cities 
may Impose license tax on peddlers 
except those exempted from state li¬ 
cense and prohibiting imposition of 
state license tax on those who sell 
^'family supplies of a perishable na¬ 
ture produced by them, and not pur¬ 
chased by them for sale** Impliedly 
repealed express powers delegated 
to city of Petersburg by Its charter 
to impose local license tax on all 
peddlers, notwithstanding provision 
in the statute against repeals by im¬ 
plication, in view of established poli¬ 


cy of state to exempt such peddlers. 
—City of Petersburg v. General Bak¬ 
ing Co.. 196 S.E. 597, 170 Va. 303. 

Under constitution giving legisla¬ 
ture power to levy an occupation tax 
and providing that occupation tax 
levied by city should not exceed one 
half of tax levied by state, where 
legislature repealed statute imposing 
occupation tax on foot peddlers, the 
city ordinance imposing foot ped¬ 
dler's occupation tax was void and 
city was without po'wer to collect 
tax.—Ex parte Stevenson, Tez.Cr., 
169 S.W.2d 176. 

la Tex.—^Ex parte Lewis, 147 S.W. 

2d 478, 141 Tex.Cr. 83. 

29 C.J. p 227 note 9. 

IL U.S.—Schneider v. State of New 
Jersey, Town of Irvington, 60 S. 
Ct. 146, 308 U.S. 147, 84 L.Ed. 
165, reversing Town of Irvington 
V. Schneider, 3 A2d 609, 121 N.J. 
Law 542, affirming 200 A 799, 120 
NJ'.Law 460, certiorari granted 
Schneider v. State of New Jersey. 
59 S.Ct 774, 306 U.S. 628, 83 L. 

- Ed. 1031—^Town of Green River v. 
Puller Brush Co., C.C.AWyo., 65 P. 
2d 112, 88 AL.R. 177, reversing, 
D.C., Puller Brush Co. v. Town of 
Green River, 60 F.2d 613. 

Alaska—^Nelson v. Town of Cor¬ 
dova, 7 Alaska 655. 

IlL—^Village of South Holland v. 
Stein, 26 N.E.2d 868, 873 IlL 472, 
127 AL.R. 957. 

La—City of Shreveport v. Cunning¬ 
ham. 182 So. 649, 190 La 481. 
Ohio.—City of Cincinnati v. Mosier, 
22 N.E.2d 418. 61 Ohio App. 81. 
Okl.—^Ex parte Davis, 114 P.2d 186, 
72 OkLCr. 152. 

29 C.J. p 228 note 22. 

Begulatoxy ox revenue measuxe 
An ordinance requiring peddlers 
to obtain a license cannot be sus¬ 
tained as either a revenue or a reg¬ 
ulatory measure as applied to a mem¬ 
ber of a religious sect who sells 
magazines and pamphlets as his form 
of worship without financial gain to 
himself, where the ordinance makes 
no provision res^ulatlng the business 
of peddling other than requiring the 
licensa—City of Blue Island v. Ko- 
zul, 41 NJa.2d 615, 379 IIL 51L 

18, N.J.—Strauss v. Borough of 
Bradley Beach, 186 A 681, 117 N.J. 
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Law 45. affirmed 194 A 160, 118 N. 
J.Law 561. 

29 CJ. p 228 note 23. 

13. N.Y.—Good Humor Corporation 
V. City of New York, 36 N.Y.S.2d 
85, 264 App.Dlv. 620. affirming 33 
N.Y.S.2d 905. and reversed on oth¬ 
er grounds 49 N.E.2d 153, 290 N. 
Y. 312. 

29 C.J. p 228 note 24. 
paddling oonmiou use of highway 
Peddling merchandise on streets 
and highways is a lawful vocation, 
and, although streets and highways 
are intended primarily for use of pe¬ 
destrians and vehicles traveling on 
them, the vending of merchandise 
by persona who have no fixed place 
of business and who carry their mer¬ 
chandise in vehicles or on their per¬ 
son, and who seek customers ftom 
those passing along streets is a com¬ 
mon and traditional use of the 
streets.—Good Humor Corporation v. 
City of New York, 49 N-R2d 158, 290 
N.Y. 312, reversing 86 N.Y.S.2d 85. 
264 APP.D1V. 620, affirming 88 N.Y.S. 
2d 905. 

IdCLho.—^E2x parte Snyder, 79 P. 
819, 10 Idaho 682, 68 L.H.A 708. 
Tenn.—Nashville v, Hager, 5 Tenn. 
Civ. App. 192. 

Ordlnaaoe not dlsezInilBatozy 
An ordinance regulating peddling 
within corporate limits of city, which 
operated on all persons alike, was not 
In terms "discriminatory" against 
minister of the gospel disposing of 
books and magazines.—^Ex parte Kil- 
1am, Tex.Cr., 162 S.W.2d 426, certio¬ 
rari denied 63 S.Ct 72, 317 U.S. 668, 

87 L.Ed. - , rehearing denied 63 S. 

Ct 826, 87 L-Ed.-- 

15. N.J.—N. J. Grood Humor v. 
Board of Com’rs of Borough of 
Bradley Beach, 11 A2d 113, 124 N. 
J.Law 162, reversing 7 A2d 824, 
128 N.J.Law 21. 

N.Y.—Good Humor Corporation v. 
City of New York, 49 N.E.2d 158, 
290 N.Y. 312, reversing 36 N.Y.S.2d 
85, 264 App.Dlv. 620. affirming 83 
N.Y.S. 2d 905—^People v. Elinge, 12 
N.E.2d 161, 276 N.Y. 292—Saldel v. 
Village of Tupper Lake, 4 N.Y.S. 
2d 814, 254 App.Div. 22. 

Fa.—Commonwealth v. Boehmer, 88 
Plttsb.Leg.J. 178, 81 Mun.L.R. 158. 
Tex.—^Linen Service Corporation of 
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ment.^® Ordinances have been declared inv’alid 
which operated so as to discriminate against non¬ 
residents or their products and in favor of resi¬ 
dents,^'^ or the purpose of which was merely to ben¬ 
efit the resident merchants or dealers of a munici¬ 
pality.^® An ordinance prohibiting peddling with¬ 
out a license must be directed against the business, 
and not against a class of persons engaged in the 
business; otherwise it is a trade regulation and 
is invalid.^® 

Construction of ordinances^ Ordinances prohib¬ 
iting peddling without a license, being in restric¬ 
tion of a common-law right to pursue a legitimate 
and innocent occupation, should be strictly con- 
strued.2<> 

Delegation of power. When power to license and 
regulate peddling is conferred on a municipality, it 


must be exercised by the corporation itself and can¬ 
not be delegated in whole or in part by any person 
or board,21 but a mere clerical or ministerial duty 
relating thereto may be delegated.22 

Prohibiting public nuisances. Under the power 
to regulate, a municipality may compel peddlers and 
hawkers while pursuing their occupation to keep 
within due bounds and not to act in a manner that 
renders their occupation a public nuisance,28 may 
prohibit public outcry and the use of horns or bells 
in the public streets by them,24 and may prohibit 
them from loitering in the streets and in other pub¬ 
lic places.25 Ordinances declaring solicitation in 
private residences without invitation to be a pub¬ 
lic nuisance and to be prohibited have been upheld 
in some jurisdictions.26 Such a prohibition has al¬ 
so been sustained as a proper exercise of the police 


Texas v. City of Abilene, Clv.App.# 
169 S.W.2d 497, error refused. 

29 C.J. P 228 notes 26, 32-34. 
CSlassiflcatloa 

(1) Ordinance declaringr uninvited 
visitation of private residences by 
solicitors, peddlers, hawkers. Itiner¬ 
ant merchants, and transient vendors 
of merchandise a nuisance, punish¬ 
able as a misdemeanor, was not ar¬ 
bitrary or unreasonable, as no valid 
distinction exists between solicitors 
and peddlers, hawkers, itinerant mer¬ 
chants, and transient vendors of mer¬ 
chandise,—^Town of Green River v. 
Fuller Brush Co., C.C.A.Wyo., 66 F. 
2d 112, 88 AIi.R, 177, reversing, D.G., 
Fuller Brush Co. v. Town of Green 
River. 60 P.2d 613. 

(2) An ordinance declaring uninvit¬ 
ed visitation of private residences by 
solicitors, peddlers, hawkers, itiner-| 
ant merchants, and transient vendors 
of merchandise a nuisance, but ex¬ 
cluding ice. dairy products, and farm 
and garden produce from its terms, 
was not unconstitutional, since clas- 
aiflcatlon was not unreasonable but 
operated alike on all persons simi¬ 
larly situated.—City of Shreveport v, 
Cunningham, 182 So. 649, 190 La 
481. 

Ordinances hSld reasonable 
N.T.—^People v. George, 9 Kr.T.S.2d 
937, 170 Misc. 707, affirmed 21 N. 
B.2d 8S8, 2S0 N.T. 843, 

Pa.—City of Pittsburgh v. Ruffner, 
30 Mun.Li.R. 169. 

le. Tenn.—^Nashville v. Hager, 5 
TenaCiv.A. 192. 

17. Tex.—^Liinen Service Corporation 
of Texas v. City of Abilene, Civ. 
App., 169 S.W.2d 497, error refused. 
Va—TThite v. Town of Culpeper, 1 
S.E.2d 269, 172 Va 630. 

29 C.J. P 228 note 80. 

UTo dlBorinilTiatlon 

A city ordinance requiring every 
person, representing a nonresident 


and intending to solicit by traveling 
from house to house, to register with 
city olerk did not discriminate in 
favor of merchants of the city and 
against nonresidents where it was 
applied to all persons intending so to 
solicit whether or not they were 
residents of the city.—City of Wash- 
bum V. Ellqulst, 9 N.W.2d 121, 242 
Wia 609. 

18. N.T.—Good Humor Corporation 
V. City of New York, 36 N.T.S.2d 
86, 264 App.Div. 620, affirming 33 
N.Y.S.2d 905, and reversed on oth¬ 
er grounds 49 N.E.2d 153, 290 N. 
Y. 312. 

29 CJ. p 228 note 31. 

19. Pa—Shamokin Borough v. Flan- 
nlgan, 26 A. 780, 156 Pa 43—Sayre 
Borough V. Phillips, 24 A. 76. 148 
Pa 482, 33 Am.S.R 842, 16 L.RA 
49—Wilcox V. Knopvllle Borough, 
2 PaDist. 721, 12 PaCo. 641. 

20. N.Y.—^People v. Erlcson, 147 N. 
Y.S. 226. 

21. Conn.—State v. Glavin, 34 A. 
708, 67 Conn. 29. 

i N.Y.—People v. Meyer, 181 N.Y.S. 606. 
110 Misc. 439. 

28. Mina—^In re White, 45 N.W. 232. 
43 Minn. 250. 

23. La—City of New Orleans v. 
Fargot, 40 So. 735, 116 La. 369. 

Licensing, abatement, and suppres¬ 
sion of nuisances by municipal cor¬ 
porations generally see the C.J.S. 
title Municipal Corporations $S 
279-2S1, also 43 C.J. p 400 note 
45-p 410 note 76. 

24. 111.—Goodrich v. Busse, 93 N.E. 
292, 247 Ill. 866, 139 Am.S.R. 836, 
20 AnaCaa 589. 

La.—City of New Orleans v. Fargot, 
40 So. 735, 116 La 369. 

N.J.—Muhlenbrinck v. Long Branch 
Comrs.. 42 N.J.Law 864, 36 Am.R 
518. 

25. La—Shreveport v. Dantes, 42 

794 


So. 716, 118 La 113, 8 L.RA.N.S., 
804. 

26. Colo.—^McCormick v. City of 
Montrose. 99 P.2d 969, 105 Colo. 
493, dissenting opinion 102 P.2d 
899, 106 Colo. 1. 

Disturbaace 

Ordinance ought not to be held in¬ 
valid because It may have errone¬ 
ously applied term **nuisance” to the 
forbidden conduct if the ordinance 
was a legitimate exercise of the pow¬ 
er of the town to prevent disturb¬ 
ances.—Town of Green River v. Bun- 
ger, 58 P.2d 456, 50 Wyo. 62, appeal 
dismissed Bunger v. Town of Green 
River, Wyoming, 67 S.Ct. 610, 300 

U. S. 638, 81 L.EcL 854, rehearing de¬ 
nied 57 S.Ct 752, 300 U.S. 688, 81 
L.Ed. 889. 

SawUng elsewhere 
An ordinance declaring the uninvit¬ 
ed visitation of private residences by 
solicitors, peddlers, hawkers, itiner¬ 
ant merchants, and transient vendors 
of merchandise a nuisance does not 
prohibit a peddler from hawking his 
goods in the street or on a sidewalk 
in ftont of private residences.—City 
of Shreveport v. Cunningham, 182 So. 
649, 190 La 481. 

Zrotioe 

Ordinance was held not invalid as 
unreasonable because it required pro¬ 
hibited class to obtain invitation in¬ 
stead of requiring occupants not de¬ 
siring visits to give notice of their 
desire to be let alone.—^Town of 
Green River v. Bunger, 58 P.2d 456, 
50 Wyo. 52, appeal dismissed Bunger 

V. Town of Green River, Wyoming. 67 
S.Ct. 510. 300 U.S. 688, 81 L.Ed. 854. 
rehearing denied 57 S.Ct. 762, 300 U. 
S. 688, 81 L.Ed. 889. 

In Texas 

(1) Under statute empowering city 
to license, tax, and regulate or sup¬ 
press and prevent hawkers and ped¬ 
dlers. an ordinance prohibiting ped- 
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power, 27 and has the effect of withdrawing any 
previously given express or implied invitation by 
householders and of making the solicitor a tres- 
passer.28 Of course, under such an ordinance it is 
proper for a solicitor to go on private premises 
where he is invited to do so by the owner.22 On 
the other hand, it has been held that for a munici¬ 
pality arbitrarily to declare, without qualification 
that every solicitor who goes to a private home to 
try to conduct an otherwise legal business is a nui¬ 
sance and subject to fine or imprisonment is an 
unreasonable interference with his normal legal 
rights,20 and that such an ordinance is an improper 
exercise of the police power .21 Likewise, an ordi¬ 


§ 6 

nance prohibiting hawking and peddling within the 
municipal confines has been held to be an unrea¬ 
sonable exercise of the police power,22 as the ped¬ 
dling of merchandise is not a nuisance per se so as 
to justify such a prohibition.33 

Time and place of peddling. Under the power to 
regulate and control peddling, a municipality may 
prohibit peddling within a specified portion there¬ 
of, the district specified not being so extensive as 
to effect a practically general prohibition of the 
business of peddling within the municipality,^^ and 
may, it has been held, prohibit peddling on the pub¬ 
lic squares and in certain streets 35 


dlers from groins on the premises of 
private residences without Invitation 
of the owner or occupant thereof, re¬ 
quiring a permit, and fixing a penal¬ 
ty, was held to be a valid exercise 
of the “police power," and not to be 
unreasonable or arbitrary, and not to 
confilct with section requiring every 
peddler to obtain a permit from the 
city manager before soliciting any 
orders, and it is the duty of each 
peddler to obtain a permit from the 
city authority, and. If the peddler ex¬ 
pects to m^JIce sales or solicitations 
at private residences, to do so either 
by invitation of a resident or with 
the resldenrs permission.—^Ex parte 
Lewis, 147 aW.2d 478, 141 Tex.Cr. 
83. 

(2) In a subsequent case this case 
was distinguished on the ground that 
the ordinance in question was passed 
for the purpose of regulating solici¬ 
tation on private premises and made 
no attempt to prohibit it; and It was 
held that the legislature has not del¬ 
egated to municipal corporations the 
right to prohibit solicitors from go¬ 
ing In and on private property for 
the purpose of selling their wares.— 
Ex parte Faulkner, 158 5.W.2d 626, 
143 Tex,Cr. 272. 

27. U.S.—^Town of Green River v. 

Fuller Brush Co., C.C.A.Wyo.. €6 P. 

2d 112, 88 A.L.R. 177, reversing, 

D.C., Puller Brush Co. v. Town of 

Green River. 60 P.2d 613. 

Uoensing of peddlers by state did 
not give peddler a legal right to en¬ 
ter private residences without invi¬ 
tation for the sale of his goods as re¬ 
gards validity of ordinance declaring 
such entry a nuisance, where stat¬ 
utory charter empowered municipal¬ 
ity to regulate or suppress peddlers 
as a nuisance.—City of Shreveport v. 
Cunningham, 182 So. 649, 190 La. 481. 
Private wrong 

Fact that house to house soliciting 
may have constituted only a private 
wrong did not preclude city from 
enacting ordinance of penal nature 
to regulate it, since whenever the 


public deems an ant of private wrong 
to bo of a nature requiring its Inter¬ 
vention for protection of the individ¬ 
ual, it may make the act a crime.— 
Town of Green River v. Bunger, 68 P. 
2d 466, 60 Wyo. 52. appeal dismissed 
Bunger v. Town of Green River, 
Wyoming, 67 S.Ct. 610, 300 U.S. 638, 
81 LhEd. 854, rehearing denied 67 S. 
Ct. 762, 800 U.S. 688, 81 L.Ed. 889. 
Fnzpose 

A city ordinance, providing that 
going on private residences by solici¬ 
tors, peddlers, hawkers, or itinerant 
merchants and transient vendors of 
merchandise without invitation to so¬ 
licit orders for sale of goods is a 
nuisance punishable as a misdemean¬ 
or, was enacted to protect the city 
householders from cmnoyance and 
disturbance by solicitors, eta, en¬ 
gaged In the business of selling mer¬ 
chandise for their livelihood.—City 
of Shreveport v. Teague, 8 So.2d 640, 
200 La. 679. 

28i Colo.—McCormick v. City of 
Montrose, 99 P.2d 969, 106 Colo. 
493, dissenting opinion 102 P.2d 
899, 106 Colo. L 
Pormer custom 

Such an ordinance was not invalid 
because in absence of objection by 
the occupants solicitors may former¬ 
ly have been free to enter homes for 
their business purposes.—^Town of 
Green River v. Bunger, 68 P.2d 456, 
60 Wyo. 52, appeal dismissed Bunger 
V. Town of Green River, Wyoming, 
67 S.Ct. 610, 800 U.S. 638, 81 L.Ed, 
854, rehearing denied 57 S.Ct 752, 300 
U.S. 688, 81 L.Ed. SS9. 

29. La.—City of Shreveport v. Cun¬ 
ningham, 182 So. 649, 190 La. 481. 

30. Ga.—^De Berry v. City of La 
Grange, 8 S.E.2d 146, 62 Ga.App. 
74. 

TTnder some statutes and ohaitexs 
a municipality has no authority to 
declare the mere presence of a solici¬ 
tor on private property to be a nui¬ 
sance, unless such presence in real¬ 
ity constitutes a public nuisance. 
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Under the circumstances, the ordi¬ 
nance was declared Invalid.—White 
V. Town of Culpeper, 1 S.E.2d 269. 
172 Va. 630. 

31. Fla.—^Prlor v. White, 180 So. 

347, 132 Fla. 1, 116 A.L.R. 1184. 
Iowa.—City of Osceola v. Blair, 2 N. 

W.2d 83, 231 Iowa 770. 

Ky.—City of Mt Sterling v. Donald¬ 
son Baking Co., 155 S.W.2d 237. 
287 Ky. 781. 

Md.—Jewel Tea Co, v. Town of Bel 
Air, 192 A. 417, 172 Md. 636. 
Neb.—Jewel Tea Co. v. City of Gen¬ 
eva, 291 N.W. 664. 137 Neb. 768. 
Okl.—City of McAlester v. Grand Un¬ 
ion Tea Co., 98 P.3d 924. 186 Okl. 
487. 

S.C.—City of Orangeburg v. Farmer. 

186 S.E. 783, 181 S.a 143. 

Va.—White v. Town of Culpeper, 1 SL 
E.2d 269, 172 Va. 630. 

88L N.Y.—Gtood Humor Corporation 
V, City of New York, 49 N.E.2d 
158, 290 N.Y. 312, reversing 36 N. 
Y.S.2d 85. 264 App.Div. 620, affirm¬ 
ing 33 N.Y.S.2d 905. 

Fxoteotiiig real estate values 
An ordinance prohibiting peddling 
in a seashore community whose pros¬ 
perity was dependent on summer vis¬ 
itors was not justified as protecting 
real estate values by preventing sum¬ 
mer visitors from being annoyed by 
peddlers.—^N. J. Good Humor v. 
Board of Com*rs of Borough of Brad¬ 
ley Beach, 11 A.2d 113, 124 N.J.Law 
162, reversing 7 A.2d 824. 128 N.J. 
Law 21. 

33. N.J.—^N. J. Good Humor v. Board 
of Com’rs of Borough of Bradley 
Beach, supra. 

34. Wash.—In re Camp, 80 P. 647, 38 
Wash. 393. 

35. N.J.—^Tomlin v. Cape May, 44 A. 
209, 63 N.J.Law 429. 

Tex.—^Ex parte Faulkner, 168 S.W.2d 
625, 143 Te3C.Cr. 272—^Ex parte 

Hogg, 166 S.W. 931, 70 Tex.Cr. 161. 
Wis.—City of Stevens Point v. Bock- 
senbaum, 274 N.W. 606. 225 Wis. 
878, 
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§ 7. Licenses and Taxes 

A hawker or peddler before he may sell his wares 
must comply with valid statutes and ordinances requir¬ 
ing him to secure a license. 

Where a valid statute or ordinance so requires, a 
hawker or peddler must take out a license before 
he is permitted to sell his wares,3® and, it may be 
necessary to take out a license, although the seller is 
expressly exempted from the necessity of paying 
therefor.®'^ 

A peddler’s license ordinarily partakes of, and is 
limited primarily to, the person; and, in the ab¬ 
sence of a provision in the statute or ordinance to 
the contrary, it is immaterial how or in what char¬ 
acter or size of vehicle he transports his goods and 
wares from place to place.®® Ordinarily under the 
various statutes and ordinances, the license must 
be issued to the person actually peddling,®® and is 
not transferable.^® 

Under some statutes a corporation as such cannot 
obtain a license to peddle, as where the person ob¬ 
taining the license is required to take a prescribed 
oath^^ or to furnish evidence of good moral char¬ 


acter,42 or where a personal description of such per¬ 
son is required to be recorded.^® The fact that a. 
corporation has paid the fee required by law does 
not authorize an employee, servant, or agent of 
the corporation to peddle without personal compli¬ 
ance with the requirements of the statute.^^ Under 
such statutes, a described and designated agent of 
a corporation may, however, obtain a license.^® 

The right to obtain a license is sometimes limit¬ 
ed to citizens of the United States or to persons: 
who have declared their intention to become citi¬ 
zens; and such a limitation has been held valid, 
but it has also been held that a statute which limits: 
the issuance of licenses to citizens of the United 
States is invalid.^*^ 

Under some statutes and ordinances the only legal 
basis on which the administrative oflScer charged 
with issuing licenses may predicate a refusal to is¬ 
sue a license is that applicant has failed to comply 
with the regulations.^® Such an official for good 
and sufficient cause may reject an individual ap¬ 
plicant, but he may not, in the absence of statutory 
authorization, arbitrarily limit the number of licens- 


se. Ala.—Harris Bros. v. State, 198 
So. 487, 29 Ala.App. 638, certiorari 
granted 198 So. 443, 240 Ala. 160. 
Pa.—Commonwealth v, PennisI, 84 
Pa.Super. 439. 

Tex.—‘Ex parte Lewis, 147 S.W.2d 
478, 141 Tex.Gr. 83. 

29 C.J. p 229 note 43. 

Who are hawkers and peddlers with¬ 
in meaning of statutes and ordi¬ 
nances see supra § 1. 

Btudness of employing peddlers 

(1) In the absence of a statute 
to the contrary, one employing an¬ 
other as peddler need not obtain li¬ 
cense to engage in business of em¬ 
ploying peddlers.—State v. Freeman, 
4 S.E.2d 816, 216 N.C. 161. 

(2) Where a license is required of 
those engaging In the business of 
peddling, one sending his trucks on 
the highways to sell goods and mer¬ 
chandise is required to obtain a li¬ 
cense, notwithstanding he did not 
personally operate the trucks.—Qlll 
V. State, 114 S.W.2d 837. 195 Ark. 846. 

(3) Where the statute requires 
only the principal to obtain a li¬ 
cense, agents driving the principal’s 
trucks are not required to obtain a li¬ 
cense.—Gill V. State, supra. 

KUmber 

A peddler engaged in operating two 
trucks in course of his business was 
required to pay license tax for each 
truck operated and used directly in 
businesa—Gill v. State, supra. 
Particiilaz statutes oonstmed 
Hd.—Brown v. State, 9 A.2d 209, 177 
Hd. 321. 


Store lioease 

The payment of a license tax for 
the privilege of operating a store at 
a fixed location by a person, firm, or 
corporation does not exempt the per¬ 
son. firm, or corporation from the 
payment of a license tax for the 
privilege of operating a rolling store. 
—State V. Webster, 197 Bo. 87, 29 
Ala.App. 407. 
vehlole 

Statute relating to the designation 
of vehicles when construed with stat¬ 
ute relating to hawking and peddling 
requires merely that a vehicle which 
may be used in the business of a li¬ 
censed peddler be designated with 
appropriate identifying platea— 
Weiss V. Department of Public Mar¬ 
kets, Weights and Measures, 6 N.Y.S. 
2d 225. 168 Misc. 881. 

37. Ohio.—Conrad v. Lengel. 144 N. 

E. 278. 110 Ohio St 532. 

29 CJ. p 229 note 44. 

3& Ga.—Chambers v. State, 5 S.E. 

2d 583, 60 GcuApp. 876. 

39, Mlsa—^Temple v. Sumner, 61 
Misa IS. 24 Am.R. 615. 

29 C.J. p 229 note 45. 

Obligation la Ima^sed on person 
who actually peddles, rather than on 
his employer.—Gully v. Joseph, 184 
So. 818, 183 Miss. 662. 

4^ Pa.—Gibson v. Kauffleld, 63 Pa. 
163. 

29 C.J. p 229 note 46. 

41. Ga.—Smith v. Whlddon, 76 S.H. 
635, 188 Ga. 471—Wrought Iron 
Range Co. v. Johnson, 11 S.E. 233, 
84 Ga. 764, 8 L.RA. 278—Single¬ 

796 


ton V. State. 81 S.E. 696. 14 GaA-pp. 
527. 

42. Ga.—Singleton v. State, supra. 
Ky.—Standard Oil Co, v. Common¬ 
wealth. 55 S.W. 8. 107 Ky. 606. 21 
Ky.L. 1339. 

43. Ky.—Standard Oil Co. v. Com¬ 
monwealth, supra. 

44. Ga.—Singleton v. State, 81 S.E. 
596, 14 Ga.App. 527. 

45. Ky.—Standard Oil Co. v. Com¬ 
monwealth, 55 S.W. 8, 107 Ky, 606, 
21 Ky.L. 1339. 

Va.—Crall v. Commonwealth, 49 S.B. 
638, 103 Va. 865. 

43. Mass.—Commonwealth v. Hana» 
81 K.E. 149, 195 Mass. 262, 122 
Am.S.R. 261. 11 L.R.A..N.S.. 799^ 
11 AnmCas. 614. 

47. Me.—State v. Montgomery. 47 
A. 165, 94 Me. 192. 80 Am.S.R. 386. 

43. N.Y.—^NTew York Good Humor v. 
Morgan, 14 N.Y.S.2d 7, 171 Mlsc. 
899—Katls v. Morgan, 6 H.Y.S.2<i 
315, 168 Misc. 552, affirmed 6 N.Y. 
S.2d 372, 264 App.Div. 860—Weiss 
V. Department of Public Markets, 
Weights and Measures, 6 N.Y.S.2d 
225, 168 Misc. 881. 

Ho dlscxlmixiatory power 
A city ordinance requiring nonres¬ 
ident solicitors to register, and mak¬ 
ing it the mandatory duty of city 
clerk to issue to every registered 
person a license, did not place any 
discriminatory power in hands of of¬ 
ficial.—City of Washburn v. Ellqulst, 
9 N.W.2d 121, 242 Wis. 609. 
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es to be issued.^® In the absence of a statute to the 
contrary, a peddler need not own his vehicle as a 
condition precedent to the issuance of a license to 
him.50 

Requisites to obtain. As a prerequisite to the is¬ 
suance of a license it is sometimes made necessary 
for applicant to establish certain facts, as, for in¬ 
stance, a good moral character,or disability to 
earn a livelihood,62 or that he is a disabled soldier 
who has been honorably discharged.63 

Where the statute or ordinance so requires, the 
person obtaining a license must take a prescribed 
oath,64 give a bond,66 or make a deposit of a pre¬ 
scribed amount.66 

Recording, The failure of the proper officer to 
record the license has been held not to invalidate 
it.67 

Duration and revocation. The duration of a 
hawker’s or a peddler’s license depends on the par¬ 
ticular statute or ordinance requiring the license.68 
Under an ordinance providing that a peddler’s li¬ 
cense may be revoked at any time on giving the 
holder an opportunity to appear before the board 
of trustees by notice, reasonable notice must be giv¬ 
en, but, where the licensee appears, makes no objec¬ 


tion, and does not request a continuance, a notice 
for an immediate hearing is sufficient.®^ 

Effect, The possession of a license entitles the 
licensee to all the rights and privileges granted 
thereby.66 The possession of a license will not re¬ 
lieve the licensee from the operation of general 
laws, ordinances, or public regulations, even where 
such enactments interfere with the convenient or 
profitable exercise of his calling.®^ One having li¬ 
cense to peddle certain goods or wares is, of course, 
not protected thereby in peddling goods or wares of 
a different kind.®® 

License fees. The amotmt to be paid for a license 
to hawk and peddle depends on the provisions of 
statutes and ordinances,®^ Such license fees must 
be reasonable.®4 The license fee imposed by a mu¬ 
nicipality under its regulatory power should not ex¬ 
ceed the necessary or probable expense of issuing 
the license and of inspecting and regulating the 
business which it covers, and such further reason¬ 
able sum as the municipality may deem necessary 
in order to secure the orderly pursuit of the business 
by excluding therefrom irresponsible and disorderly 
persons.®® A higher license fee may be imposed on 
one kind of peddler than on another.®® 


49. N.T.—^New York Good Humor v. 
Morgran, 14 N.T.S.2d 7, 171 Mlsc. 
899—Weiss v. Department of Pub¬ 
lic Markets, Weights and Measures, 
e N.Y.S.2d 225, 168 Misc. 881. 
sa N.Y. — ^New York Good Humor v. 
Morgan, 14 N.Y.S.2d 7, 171 Misc. 
899—^Weiss v. Department of Pub¬ 
lic Markets, Weights and Measures, 
6 N.Y.S.2d 225, 168 Misc. 881. 

51. Pa,—Commonwealth v. Harmel, 
so A. 1036, 166 Pa, 89, 27 URA. 
388. 

29 aj. p 229 note 55. 

52. Pa.—Commonwealth v. Brlnton, 
18 A. 1092. 182 Pa. 69. 

29 C.J. p 229 note 56. 

53. Pa.—Morris' Petition, 5 Fa,Co. 
193—Smith's Appeal, 2 Pa,Co. 238 
—^Ex parte Fisher, 3 Lianc.Bar. 27. 

M. Ga.—Smith v. Whlddon, 76 S.B. 

635, 138 Ga. 471. 

29 aj. p 230 note 58. 

65. Pa.—Shaffer’s Petition, 7 Pa. 
Dlst. 412. 

56. Conn.—State v. Feingold, 69 A. 
211. 77 Conn. 326. 

Ohio.—Burgunder v. Well, 68 N.B. 

1096, 60 Ohio St. 234. 

Vt—State V. Harrington, 35 A. 616, 
68 Vt 622, 34 LuR.A. 100. 

67. Me.—^Poster v. Dow, 29 Me. 442. 

68. La.—^Buffington v. Dlnkgrave, 4 
La.Ann. 548. 

29 C.J. p 230 note 61. 


69. Cal.—Shorr v. City of Azusa, 177 
P. 618, 38 Cal.App. 709. 

29 C.J. p 230 note 63 [a]. 

GO, TTse of streets 
Applicant granted permit to ope¬ 
rate rolling store on street is grant¬ 
ed extraordinary tolerated use of 
streets.—^Erwin v. City of Omaha, 224 
N-W. 692, 118 Neb. 831. 

Xndorsemeii.t 

Under some statutes to entitle one 
to peddle in a county other than the 
one where the license la issued. It 
is necessary that the license be In¬ 
dorsed by the proper official of the 
county in which the peddling Is to be 
done.—^Pritchett v. Dixon, 8 Hy.L. 
529—29 CJ. p 230 note 64. 

61. Mass.—Commonwealth v. Pen- 
ton, 29 N.E. 653, 139 Mass. 195. 

29 C.J. p 230 note 66. 

Xdoeose from state does not au¬ 
thorize a peddler to violate a munici¬ 
pal ordinance as to peddling.—Com¬ 
monwealth V. Ellis, 38 N.E. 661, 158 
Mass. 665. 

62. Fa—Commonwealth v. Gk)mbert, 
11 PaDlst. 435, 26 PaOo. 406. 

29 C.J. p 280 note 68. 

63. Statutes oonstzued to detennlxia 
amount payable 

Ala—Harris Bros. v. State, 198 So. 
443, 240 Ala 160, granting certio¬ 
rari 198 So. 437, 29 AlaApp. 538. 
Miss.—^L. H. Conrad Furniture Co. 
y. Mississippi State Tax Commis¬ 
sion, 183 So. 652, 160 Mtsa 185. 
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6ft. Iowa—Ottumwa v. Zeklnd, 64 
N.W. 646, 95 Iowa 622, 58 Am.S.R. 
447, 29 L.R.A. 734. 

29 C.J. p 232 note 99. 

Pees held reasonable 
(1> Four dollars a day or one hun¬ 
dred dollars a year for peddling flour. 
—O'Hara v. Collier, 139 N.W. 870, 173 
Mich. 611, Ann.Cas.l914D 936. 

(2) Other fees see 29 C.J. p 282 
note 99 [al. 

65. Ind.—^Town of Sellersburg v. 
Steinforth, 198 N.E. 437, 442, 200 
Ind. 229, Quoting Corpus JUrla 

29 C.J. p 232 notes 1, 2. 

Not power of tazaUen 
The power conferred by city char¬ 
ter to license and regulate peddlers 
and hawkers authorizes regulation 
to protect the public from the spe¬ 
cial dangers incident to that trade, 
is not limited to regulation to obtain 
the information furnished by a regis¬ 
tration of all persons so engaged, so 
that an ordinance prescribing a li¬ 
cense fee of two dollars a month and 
for enforcing its payment Is within 
the authority granted, and Is not an 
exercise of the power of taxation.— 
State v. Cederaski, 69 A. 19, 80 Conn. 
478. 

66. N.C—Smith v. Wilkins, 80 aSL 
168, 164 N.a 135. 

Pa.—^Mechanlcsburg Borough v. 

Eoons, 18 Pa.Super. 181. 

29 C.J. p 232 note 8. 
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Certain persons, such as disabled soldiers and 
sailors, are sometimes exempted from the payment 
of a peddler’s license fee or tax, although they are 
required to obtain a license,®*^ 

In some jurisdictions, on failure of a hawker or 
peddler to pay a license fee as required by law, 
an action will lie against him for the recovery there- 
of.®S 

§ 8. -Exemptions 

Licensing statutes and ordinances frequently exempt 
certain classes from the necessity of securing a hawker's 
or a peddler's license. 

Statutes or ordinances requiring peddlers to ob¬ 
tain a license frequently exempt from their opera¬ 
tion certain persons, and peddlers within the ex¬ 
empt classes are not required to obtain a license.®® 
Under some statutes and ordinances these exemp¬ 
tions include persons selling certain enumerated 


j articles;*^® persons selling goods or articles of their 
own making or manufacture,although such ex¬ 
emption is sometimes limited to articles or goods 
manufactured within the state honorably dis¬ 
charged soldiers and sailors^® who are disabled,^^ 

or indigent or disabled persons generally;^® and 
clerks, laborers, and clergymen.^® It has been held 
that an exemption in favor of certain persons, such 
as manufacturers selling articles of their own manu- 
facture,77 or disabled or indigent soldiers,^® is per¬ 
sonal and does not extend to their agents or em¬ 
ployees selling goods for them, unless the statute 
provides otherwise.^® Under other statutes and or¬ 
dinances, however, the exemption has been held to 
extend to agents and employees.®® A provision ex¬ 
empting the producer or manufacturer and those in 
his employ has been held to refer to those employed 
in production, manufacture, and sale, and not mere¬ 
ly to those employed in production and manufac- 


67. Me.—State v. Montgomery, 43 
A. 13, 92 Me. 433. 

Pa.—Shaffer's Petition, 7 Pa.Dist. 
412. 

29 C.J, p 232 note 4. 
ea Svldence was held to establish 
that defendant corporation peddled 
mattresses without county license.^ 
Sterchl Bros. v. State. 140 So. 772, 
25 Ala.App. 74. 

■69. N.C.—State v. Smith, 92 B.B. 

325. 173 N.a 772. 

29 C.J. p 230 notes 70, 71. 

Partlcnlax statnlies oonstmed or no- 
tloed 

Ark.—Gamer v. State, 246 S.W. 184, 
166 Ark. 24. 

29 CJ. p 230 note 70 [a]. 

m Ga.—Chatolis v. Phillips, 83 S.B. 

106, 142 Ga. 456. 

29 CJ. p 231 note 74. 

Agrlcnltnral products 

(1) Groceries and candy are not 
“agricultural products*’ within stat¬ 
utory exemption of seller of such 
products from necessity of obtaining 
.peddler’s license.—Crawley v. State, 
195 S.E. 453. 67 Ga.App. 376. 

(2) In statute permitting “farmers, 
gardeners or other persons” to ped¬ 
dle certain products without license, 
words “or other persons” refer to 
classes similar to farmers and gard¬ 
eners, and do not include manufac¬ 
turers. In phrase “or any farm 
products or edibles,” words “prod¬ 
ucts” and “edibles” are modified by 
word “farm.” Word “manufactured,” 
in statute permitting farmers and 
others to peddle products without 
license, refers to processes of turn¬ 
ing farm products or edibles Into 
some other form, and a “baker” is 
not a “manufacturer” within stat¬ 
ute.—^Hastings v. City of Bremerton. 
294 P. 661, 169 Wash. 621. 


Meat 

Statute was held not to require 
peddler of meat produced in Nevada, 
but not by peddler, to secure license. 
—^Thompsen v. Hancock, 245 P. 941, 
49 Nev. 836. 

Provisions 

(1) Oleomargarine and butteiine 
are “provisions” within the meaning 
of a statute providing that any per¬ 
son may carry about from place to 
place, and expose for sale, fruits, 
provisions, etc., without a license.— 
Commonwealth v. Lutton, 32 N.E. 
348, 167 Mass. 392. 

(2) Other cases relating to -provi¬ 
sions see 29 C.J. p 231 note 74 [e]. 
71- Pa.—Haller Baking Co. v. Bor¬ 
ough of Rochester, 180 A. 108, 118 
Pa.Super. 601. 

39 C.J. p 230 note 72. 

Poarpose of statute exempting those 
who sell family supplies of a perish¬ 
able nature produced by them and 
not purchased by them for sale, from 
state or local license taxation, was 
to extend the policy of exemption 
to all towns and cities within the 
state,—City of Petersburg v. General 
Baking Co., 196 S.E. 597, 170 Va, 303. 
72. La.—State ex rel. Grosjean v. 
Bridges, 173 So. 516, 186 La. 874. 
29 C.J. p 231 note 73. 

7i N.T.—^People v. Osgood, 262 N. 

T.S. 365, 146 Mlsc. 412. 

29 aj. p 231 note 76. 

Confederate veteran. 

The license issued to a Confederate 
veteran, which permits him to ped¬ 
dle without paying license taxes, 
does not relieve him from the pay¬ 
ment of the tax imposed by the state 
on retail dealers in “near beer” by 
the statute, providing that no per¬ 
son shall be exempt from the duty 
of obtaining such licenses and pay¬ 
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ing such license fee.—Manus v. 
State, 66 S.E. 1037, 7 Ga.App. 377, 
followed in Allen v. State, 66 S.E. 
1038, 7 Ga-App. 879. 

74. Farttcnlar statutes construed or 
noticed 

Ga.—Roberts v. City of Eatonton, 
179 S.E. 144, 50 Ga.App. 592. 

29 aj. p 281 note 76 [a]. 

75. Fartioular statutes oonstmed or 
noticed 

Ga.—Justice v. Atlanta, 60 S.B. 61, 
122 Ga. 152. 

Miss.—^Adams v. Standard Oil Co., 63 
So. 692, 97 Miss. 879. 

76. La.—Ballard v. Russell, 82 So. 
730, 145 La. 636, 639. 

29 CJ. p 231 note 78. 

77. N.a—State v. Rhyne, 26 S.IL 
126, 119 N.C. 906. 

7a Ga.—^Roberts v. City of Baton- 
ton. 179 S.R 144, 60 Ga.App. 692. 
29 aJ. p 231, note 80. 

79, Neb.—Stratton v. State, 137 N. 
W. 908, 91 Neb. 780. 

29-C.J. p 231 note 82. 

Employee 

One employed by bakery owner to 
sell bakery products for salary and 
commissions on retail route covered 
by such owner’s truck driven by such 
employee was not “independent con¬ 
tractor” and “peddler,” but “em¬ 
ployee” and “agent” of such owner, 
and hence not required to obtain ped¬ 
dler's license.—NIckles v. Echelberg- 
er, Ohio App., 31 N.B.2d 474. 

80. Md.—State v. Amick, 189 A. 817, 
171 Md. 636. 

Pa.—Commonwealth v. Kohler, 22 Pa. 

. DisL & Co. 698, 26 Mun.L.R. 141, 
48 York Leg.Rec. 186. 

29 aj. p 231 note 88. 
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ture.si Under some statutes the exemption extends 
only to the right to peddle without the payment of 
a license fee, and does not excuse the peddler from 
complying with reasonable municipal regulations.^^ 

Validity of exemptions. As is the case with all 
state and local regulation of hawkers and peddlers, 
see supra § 6, exemptions granted from securing a 
license must not contravene applicable provisions of 
the federal or state constitutions, particularly those 
in relation to unjust discrimination.83 

§ 9. Validity of Contracts and Rights of Re¬ 
covery 

V^hera sales by an unlicensed peddler are prohibited, 
there usually can be no recovery for goods sold by an 
unlicensed peddler. 

Where contracts made by an unlicensed peddler 
are expressly vitiated,34 or where sales made by an 
unlicensed peddler are prohibited, either expressly®® 
or impliedly,®® there can be no recovery for goods 
sold by an unlicensed peddler; and it has been held 
that the imposition of a penalty implies a prohibi- 
tion,®7 although there are no prohibitory words in 
the statute.®® A distinction has been made, howev¬ 
er, between the case where a license is required 
merely for revenue purposes, and where a license is 
required for the protection of the public and to pre¬ 
vent improper persons from acting as peddlers and 
not for revenue purposes only; in the former case 
it has been held that the imposition of a penalty 
does not necessarily render contracts made by un¬ 
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licensed peddlers unenforceable,®® but that in the 
latter case this result does follow.®® This distinc¬ 
tion, however, has not always been recognized.®^ 
Where a sale by an unlicensed peddler is prohibited 
by statute, it is immaterial to inquire whether the 
statute was passed for revenue purposes only, or for 
any other object; it is enough that it is prohibited, 
and is therefore void.®® Of course, the sale, to be 
invalid, must be made when the seller is engaged in 
the business of peddling.®® 

Compensation for peddling. No action lies for 
services rendered in peddling goods for another 
without a license.®4 

Conditional sale. One who sells goods under a 
conditional sale, contract, or lease in violation of a 
statute prohibiting peddling without a license cannot 
recover by bringing trover instead of assumpsit, 
for his rights still rest on the illegal contract.®® 

Liability of employee. An employer may recover 
from one peddling goods for him for the value of 
the goods thus disposed of, although the latter may 
have, at instance of the former, peddled in viola¬ 
tion of law.®® 

Peddler^s notes. Under a statute providing that 
all contracts to pay for goods purchased of xmli- 
censed peddlers are void, a note executed to a ped¬ 
dler for goods sold by him without license cannot, 
of course, be enforced.®*^ It is sometimes required’ 
by statute that a note, taken by a peddler in pay¬ 
ment, for a sale made by him, must be indorsed on. 


81. Ark.—Dorado Baking* Co. v. 

City of Hope, 108 S.W.2d 933, 193 

Ark. 949. 

88. N.Y .—^People V. Osgood, 262 N. 

Y.S. 865, 146 Mlsc. 412. 

83. Farticnlar statutes and oidl- 
naiLOSs neld vaUd which granted ex¬ 
emptions to: 

(1) ‘^Disabled" soldiers or sailors 
of the War of the Hebelllon, but not 
exempting them from taking out 
such a license.—State v. Montgom¬ 
ery, 43 A. 13. 92 Me. 488. 

(2) Persons peddling their own 
products and articles of their own 
manufacture.—^Kansas City v. Over- 
ton. 76 P. 649. 68 Kan. 660—29 C.J. 
p 231 note 86. 

(3) Peddlers of certain kinds of 
goods or articles.—People v. Smith, 
110 N.W. 1102, 147 Mich. 391—29 C.J. 
p 231 note 87. 

(4) Sales to dealers.—^Bx parte 
Case, 135 P. 881, 141 P. 746, 70 Or. 
291, Ann.Cas.l916B 490. 

Parfclonlax statutes and ordinances 
held Invalid which granted exemp¬ 
tions to: 


(1) Persons peddling their own 
products and articles of their own 
manufacture. 

Minn.—State v. Wagener. 72 N.W. 67, 
69 Minn. 206, 65 Am.S.R. 666, 88 
L.R.A 677. 

Wis.—State v. Whltcom, 99 N.W. 468, 
122 Wls. 110. 

(2) Honorably discharged soldiers 
and sailora—State v, Shedroi, 64 A. 
1081, 75 Vt 277, 283, 286, 98 Am.S.R. 
825, 63 URA. 179—29 aj. p 231 note 
96. 

(8) Other classes.—State v. Whit- 
com, 99 NW. 468, 122 Wis. 110—29 
C.J. p 231 notes 89—93, p 232 note 97. 
84, Nev.—^Mandlebaum v. Gregovlch, 
28 P. 121. 17 Nev. 87. 46 Am.R. 433. 
29 C.J. p 233 note 19. 

86. N.H.—^Albertson v. Shenton, 98 
A 616, 78 N.H. 216. 

29 C.J. p 232 note 8. 

86. Ill.—^Watkins Medical Co. v. 
Paul. 87 IlLApp. 278. 

87. N.H.—^Albertson v. Shenton, 98 
A 516, 78 N.H. 216. 

29 C.J. p 232 note 10. 

88L NT.—Best v. Bauder, 29 How. 
Pr. 489. 


89. Md.—Banks v. McCosker, 34 A. 
639, 82 Md. 518, 51 AnLS.R. 478. 

Nev.—Mandlebaum v. Gregovich, 28- 
P. 121, 17 Nev. 87, 45 Am.R 488. 
N.H.—^Albertson v. Shenton, 98 A 
616, 78 N.H. 216. 

90. HL—Watkins Medical Co. v.. 
Paul, 87 IlLApp. 278. 

91. NT.—^Best V. Bauder, 29 How. 
Pr. 489. 

98. Ill.—Watkins Medical Co. w 
Paul. 87 IlLApp. 278. 

N.H.—^Albertson v. Shenton, 98 A 
516, 78 N.H. 216. 

93. Ky,—Spadone v. Reed, 7 Bush. 
456. 

Me.—Brett v. Marston, 46 Ma 401. 

29 C.J. p 233 note 17. 

9t Mass.—Stewartson v. Lothrop, 
12 Gray 62. 

96. N.H.—^Albertson v. Shenton, 98- 
A 616, 78 N.H 216. 

96. Mo.—^McConnon & Co. v. Has-- 
kins. App., ISO S.W. 21. 

97. Ky.—^Rash v. Farley, 16 S,W. 
862, 91 Ky. 844, 12 Ky.L. 913, 34 
Am.S.R. 233. 

29 C.J. p 233 note 21, 
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its face with the words “peddler^s note.”®* 

Recovering from innkeeper for loss of goods. 
The i\"ant of a license to peddle does not bar a ped¬ 
dler from recovering against an innkeeper for the 
value of goods lost while in the keeping of the inn¬ 
keeper, although the goods were intended for sale 
without a license.®* 

Recovering goods from bailee. One delivering 
goods to a third person, with knowledge that they 
are to be peddled without a license, cannot recover 
them from a bailee with whom the third person has 
deposited thcm.1 

§ 10. Penalties and Actions Therefor 

Under some statutes, one peddling without a II- 
csnso Is liable for a penalty. 

Persons peddling, without license, are sometimes, 
by statute, made liable to a civil action for a pen¬ 
alty.* It has been held that an employer is liable 
for the prescribed penalty where his employee ped¬ 
dles without license.® On the other hand, it has 
been held that only the person who travels or pass¬ 
es from place to place is a peddler and that his em¬ 
ployer, although owning the goods and the team and 
vehicle used by the employee, is not required to ob¬ 


tain a license and is not subject to any penalty or 
forfeiture for failing to do so.^ 

The declaration or complaint must clearly set out 
the violation of law relied on. It must expressly 
state that defendant is a hawker or peddler, within 
the statute or ordinance,* and must show the sale of 
goods.® 

Where it is alleged that defendant offered his 
goods for sale, to the public generally, and to cer¬ 
tain individuals named, complainant may, under 
such averment, prove distinct offers to sell to each 
of those persons severaUy.*^ 

The rules of evidence prevailing generally in civ¬ 
il actions apply in such actions.* 

§11. Offenses 

The violation of statutes and ordinances regulating 
hawking and peddling is frequently made an offense. 
The prosecution and punishment for such an offense Is 
governed by the usual rules relating to criminal pro¬ 
ceedings. 

The violation of the various statutes and ordi¬ 
nances regulating hawking and peddling, such as 
peddling without a license,® is frequently made an 
offense.^® Such an offense is not committed unless 


9a Kentucky statute coxustraed 

(1) A sale of the exclusive rigrht 
to seU a patented article in certain 
territory, although the article be 
tinware, is not a sale of tinware 
within the statutory exception as to 
peddlers of tinware.—Bums v. 
Sparks, 82 S.W. 425, 26 Ky.Li. 688- 

(2) Other decisions construing 
statute see 29 C.J. p 233 note 22 
la]. 

99. Me.—Cohen v., Manuel, 39 A. 
1030, 91 Me. 274, 64 Ain,S.R. 226. 
40 Ii.R.A. 491. 

1. Mass.—Duffy V. Grorman, 10 Cush. 
45. 

2. N.Y. —Stamford v. Fisher, 35 N. 
E. 600, 140 N.Y. 187. 

29 C.J. p 233 note 29. 

Operating rolling store 

(1) Generally.—State v. Webster, 
197 So. 87, 29 AlaAipp. 407. 

<2) Under some statutes a metro¬ 
politan city may provide penalty for 
operating rolling store on streets 
without first obtaining permit and 
paying occupation tax.—^Erwin v. 
City of Omaha, 224 N.W. 692, 118 
^Teb. 331. 

3- Pa.—^Irwin v. Douglass, 8 Pa. 
Dist. 505. 

4, Ga.-—Smith v. Whiddon, 76 S.BL 
635, 138 Ga. 471. 

29 CwJ. p 234 note 31« 

Tenn.—Greer v. Bumpass, Mart 
& T, 94. 

29 GLJ. p 234 note 38. 


Pleadings held sufficient 
La.—State v. Puckett, App., 180 So. 
860. 

Kegatlvlxig exceptions 

(1) Petition held clearly to nega¬ 
tive statutory exception.—^Downs r. 
Drew, 117 So. 454. 166 La 439. 

(2) It was held to be unnecessary 
for the petition to contain negative 
allegations disclosing that defend¬ 
ant's transactions did not fall with¬ 
in the statutory exceptions.—State v. 
Puckett, LaApp., 180 So. 860. 

6. Ala—^Prlgmore v. Thompson, Mi¬ 
nor 420. 

Tenn.—State v. Aikln, 7 Terg. 268. 

7- Conn.—^Merriam v. Langdon, 10 
Conn. 460. 

& Conn.—^Merriajn v. Langdon, su¬ 
pra 

Ill.—^Webster v. People, 14 DL 365. 

29 C.J. p 234 note 38. 

Failure to show paper to attorney 
In a Qui tarn information, under 
the statutes for the suppression of 
peddlers, eta, the Inventory of the 
goods seized and appraised is not 
rendered a nullity by the refusal, on 
the part of complainant, to exhibit 
it to defendant's attorney for copy 
and Inspection.—Merriam v. Lang¬ 
don, supra 

Undisputed evldexioe 
Where the state showed without 
dispute that on various occasions 
during a particular year defendant 
went from house to house or from 
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I place to place and sold goods from 
his truck to his customers in Lamar 
County without having paid the 
privilege tax fixed by statute for op¬ 
erating a rolling store, the state was 
entitled to recover the tax, penal¬ 
ties, citation fee, and Issuance fee 
as a matter of law.—State v. Web¬ 
ster, 197 So. 87, 29 AlaJ^pp. 407. 

9. Tex.—Peoples v. State, 162 S.W. 

168, 68 Tex.Cr. 631. 

29 CLJ. p 234 note 40. 

Erroneous advice 

The fact that one was advised by 
the state treasurer that it would 
not be necessary for him to procure 
a license to peddle does not exempt 
him from prosecution.—State v. Fos¬ 
ter, 46 A. 883, 22 R.I. 163, 60 L.R.A. 
339. 

Sala from automobile 

Under a statute making it an of¬ 
fense to peddle with an automobll'*. 
without a license, the offense 
committed when the automobile iH 
used to transport goods to the locaV' 
ity, notwithstanding that the saleir 
are made thereafter in the same man 
ner that ordinary foot peddlers make 
sales.—Israels v. State, 127 So. 279, 
167 Misa 148. 

10b Vandljig of drugs 

Statute was held to penalize the 
vending of drugs as well as profess¬ 
ing to cure or treat disease.—J. R. 
Watkins Co. v. Brown, 126 So. 687, 
18 La.App. 244, 
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all the essential elements of the offense as de¬ 
nounced by the statute or ordinance are present, 
and, such an offense is not committed unless ac¬ 
cused is a hawker or peddler within the meaning 
of the statute or ordinance.i2 

Under some statutes and ordinances, a corporation 
may be punished criminally for peddling through the 
medium of an unlicensed agent.^s Officers and gen¬ 
eral agents of a corporation, in charge of its busi¬ 
ness, who know that its subordinate agents are ped¬ 
dling its goods without a license, may also be pun¬ 
ished criminally therefor.^^ An agent who makes 
sales for his principal in violation of a statute as 
to peddling is guilty of the offense.15 One who ac¬ 
companies the owner of goods, who is peddling 
them without license and assists in peddling, for 
which he receives his expenses as compensation for 
his services, may, under some statutes, be punished 
criminally.^® 

Indictment and information. The indictment or 
like pleading must contain the facts and circum¬ 
stances which constitute the offense alleged with 
sufficient certainty.^^ It must allege that accused 
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was a peddler at the time the sale or sales were 
made,^® and, if the statute or ordinance classifies 
peddlers and prescribes a different penalty for each 
class, it must designate the class to which defend¬ 
ant belongs.!® It must also allege that the sale 
was made by him in the capacity or character of 
a peddler.2® An indictment against one for carry¬ 
ing on the business of a hawker and peddler with¬ 
out license, who is not embraced within the popular 
and ordinaiy meaning of these terms, but is em¬ 
braced within the statutory definition, must follow 
the language of this definition.®! Surplusage in 
the accusation of the offense may be disregarded.®® 
A complaint for peddling without a license must be- 
sufficient to inform accused of the crime with which 
he is charged,®® and under some statutes it is suf¬ 
ficient to designate the offense by name.®^ 

Where necessary to constitute the offense, the in¬ 
dictment must allege that a sale was made.®® It 
has been held, however, that an allegation that ac¬ 
cused hawked and peddled goods necessarily implies 
sales or offers to sell.®® The price paid need not be 
stated.®^ It has also been held that the indictment 
need not name the person or persons making the 


11. Pa.—Swoyersvllle Borough v- 
Wargo, 16 Pa.Dist & Co. 362, 26 
Liuz.Leg.Reg. 263. 

Wyo.—Town of Green River v. Bun- 
ger, 68 P.2d 466, 60 Wyo. 52, ap¬ 
peal dismissed Hunger v. Town of 
Green River, Wyoming, 57 S.Ct. 
510. 800 TJ.S. 638, 81 L.Ed. 854, 
rehearing denied 67 S.Ct. 752, 300 

U.S. 688. 81 L.Ed. 889. 

29 C.J. p 234 note 45. 
lUCotlve Immaterial 
It has been held that It mahes no 
difference what motives, religious or 
otherwise, may have prompted ac¬ 
cused to peddle without a license.— 
Cole V. City of Fort Smith, 151 S.W. 
2d 1000, 202 Ark. 614, certiorari de¬ 
nied Bowden v. City of Fort Smith, 
Ark.. 62 S.Ct. 99, 314 U.S. 651, 86 L. 
Ed. 522, certiorari granted 62 S.Ct. 
903, 316 U.S. 798. 86 L.Ed. 1196, and 
affirmed 62 S.Ct 1231, 316 U.S. 684, 
86 L.Ed. 1691, 141 A.L.R. 514. 
Postiiig of name 

The fact that the peddler only 
carries his parens on his person Is 
no defense to a complaint under a 
statute reaulring a conspicuous 
posting of his name, residence, and 
number of license on his parcels or 
vehicle.—Commonwealth v. Cusick, 
120 Mass. 183. 

Sales on street 

An ordinance, prohibiting the ped¬ 
dling of publications or other mer¬ 
chandise on sidewalks in business 
section of city, was not violated by 
defendant who ■ sold papers on the 
street wfthln prohibited area.—State 
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V. Baynes 23 S.E.2d 344, 222 N.G 
425. 


16. Pa.—Commonwealth v. Edson, 
2 Pa.Co. 877. 


12 , Mizm.—State v. Pehrson, 287 K. 

W. 818, 205 Minn. 673, 123 A.L.R. 
1045. 

S.C.—State V. Meredith. 15 S.K2d 
678, 197 S.a 351. 

Who are hawkers and peddlers see 
supra § 1. 

Itinerant preacher 
Where member of religious sect 
known as Jehovah’s Witnesses trav¬ 
eled as Itinerant preacher from house 
to house attempting to sell litera¬ 
ture conformable with his religious 
beliefs, without personal commis¬ 
sions hut for printing expenses, and 
the literature would be delivered 
gratis on donee’s promise to read, 
member did not enter a household¬ 
er’s premises for purpose of ’’solicit- 
ing orders for sale of goods” and for 
purpose of disposing of, peddling, or 
hawking same within city ordinance 
providing that such uninvited entry 
was a nuisance punishable as a mis¬ 
demeanor.—City of Shreveport v. 
Teague, 8 So.2d 640, 200 Lia. 679. 

13L Ey.—Commonwealth v. Stand¬ 
ard Oil Co.. 60 S.W. 618, 22 Ky.L. 
1567—Standard Oil Co. v. Common¬ 
wealth. 66 S,W. 8, 107 Ky. 606. 21 
Ky.L. 1339. 

Va.—Crall v. Commonwealth, 49 S.E. 
638, 108 Va. 855. 

Corporation as a peddler see supra 3 

1 . 

14, Va.—Crall v- .Commonwealth, su¬ 
pra. 


16. Ala.—Keller v. State, 26 So. 828. 
123 Ala. 94. 

17. N.T.—People v. Hunt, 253 N.T.S. 
705, 142 Misc. 322. 

N.C.—State v. Freeman, 4 S.E.2d 316, 
216 N.a 161. 

W.Va.—Workman v. Shaffer, 164 S,R 
299, 113 W.Va. 388. 

29 aj. p 234 note 49. 
la R.I.—state V. Foster, 48 A. 66, 
21 R.L 251. 

29 C.J. p 235 note 50. 

19. Ala.—^Williams v. State, 43 So. 
182, 150 Ala. 84—^Hlrschfelder v. 
State. IS Ala. 112. 

90 . Ky.—Standard Oil Co. v. Com¬ 
monwealth, 80 S.W. 1160, 26 Ky.Li. 
142. 

Mass.—Commonwealth v. Bruckheim¬ 
er, 14 Gray 29. 

29 C.J. p 235 note 52. 

21. Fla.—^Hall v. State, 23 So. 119, 
39 Fla. 637. 

22. Ga.—Crawley v. State, 196 S.R 
453, 57 Ga.App. 376. 

2a Cal.—^Ex parte Lake, 265 P. 325, 
89 CaLApp. 390. 

24. Ala.—^McBride v. State, 98 So. 
135. 19 Ala.App. 471. 

2a Mo.—^Page V. State. 6 Mo. 30a 

2a Fla.—^Hall v. State, 28 So. 119, 
89 Fla. 687. 

27 . Mo.—^Page v. State, 6 Mo. 205, 
R.L—State v. Foster, 46 A. 833, 22 R. 
L 163, 50 LuR-A. 383. 
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HAWKERS AND PEDDLERS—HAY 


39 C.J.S. 


§ 11 

purchase or purchases but there is authority to 
the contrary.29 An allegation of sales to certain 
persons named “and to other persons to the grand 
jury unknown” is good.^® The kind of merchandise 
sold must be specifically stated where the prosecu¬ 
tion is based on a statute relating only to particu¬ 
lar merchandise.si 

Unless they form an essential part of the descrip¬ 
tion of the oflFense,32 exceptions and provisions con¬ 
tained in the statute or ordinance need not be neg¬ 
atived.** 

Issues, proof, and variance. An indictment in the 
ordinary or common-law form for hawking and 
peddling without a license cannot be sustained by 
proof of acts which would not, independent of stat¬ 
utory definition, constitute him a hawker and ped- 
dler.*< 

Evidence. The rules of evidence prevailing gen¬ 


erally in criminal prosecutions, such as to presump¬ 
tions and burden of proof,*® and admissibility*® and 
weight and sufficiency**^ of evidence, are applicable 
in prosecutions of this character. 

Tried. The instructions given must correctly state 
the law.** 

Punishment for violations of regulations relating 
to hawkers and peddlers is a matter of statutory 
regulation, and the usual rules relating to punish¬ 
ment for offenses generally apply.®* 

§ 12. Forfeitures 

Under some statutes goods unlawfully carried by a 
hawker or peddler are subject to forfeiture. 

Where a statute so provides, goods unlawfully 
carried about and offered for sale by an unlicensed 
peddler are subject to forfeiture.*^* 


HAY. A generic ierm,^ common in various forms “hooi,” the root from which it is derived meaning 
to the Teutonic languages, as German "heu,” Dutch "to cut;” is also seen in the English "to hew.”* 


20. Mo.—^Page V. State, 6 Mo. >205. 

29. S.C.-~State y. Powell, 41 S-CL; 
373. 

29 O.J. p 235 note 58. 

39. Ky.—Commonwealth v. Hecking- 
er, 42 S.W. 101, 19 Ky.U 810. 

31. Tex.—Harkins y. •State, Gr., 75 
S.W. 26. 

29 C.J. p 235 note 50. 

32. Me.—State y. Montgomery, 48 A. 
13. 92 Me. 483. 

29 C.J. p 235 note 61. 

33L Ga.—Crawley y. State, 195 S.H. 

453, 57 Ga.App. 376. 

29 G.J. p 285 note 62. 

34. Fla.—Hall y. State, 23 So. 119, 
39 Fla. 637. 

35. H.C.—State y. Smith, 92 S.H. 
335, 173 N.C. 772. 

29 C.J. p 235 note 66 £a]. 

361 Colo.—^Adaxns County y. Denver, 
180 P. 752, 66 Colo. 232. 

29 aJ. p 285 note 66 [h], [e]. 

Effect of Btipnlstioa 

In prosecution for soliciting in pri¬ 
vate residences without request in 
violation of ordinance, stipulation 
that defendant solicited without re¬ 
quest or invitation negatived either 
express or implied Invitation, and 
hence evidence that defendant had 
been doing business in the city for 
more than ten years in a similar 
manner was properly excluded.—^Mc¬ 
Cormick V. City of Montrose, 99 P.2d 
969, 105 Colo. 493, dissenting opinion, 
102 P.2d 399, 106 Colo. 1. 


Good motlye 

It is not competent, relevant, or 
material, where the statute has been 
violated, to show that accused had a 
good motive, as in the particular 
case the dissemination of religious 
beliefs.—Commonwealth v. Anderson, 
172 N.E. 114, 272 Masa 100, 69 A.LuB. 
1097. 

Eocal faUnre to anforce 

In prosecution in Baltimore City 
for operating as a hawker and ped¬ 
dler of ice cream without a license, 
evidence of previous failure of police 
of Baltimore City to enforce licens¬ 
ing statute aaginst ice cream venders 
was properly excluded, since the law 
was one for the whole state and the 
practice of Baltimore police would 
not be sufiQlclent to fix its applicabil¬ 
ity.—Brown V. State, 9 A.2<i 209, 177 
Md. 321. 

37. Tex.—^Peoples v. State, 152 S-W. 

168, 68 Tex.Cr. 631. 

29 aJ. p 235 note 66 [d]. 

Svidenoe held snaoieut 

Minn.—State v. Pehrson, 287 N.W. 

313, 205 Minn. 573, 123 A.Ij.’R. 1045. 
29 C.J. p 235 note 66 [c]. 

Single sale or offer 

(1) Evidence of a single sale or of¬ 
fer to sell has been held to be insuf¬ 
ficient.—Smith V- City of Cedartown, 
200 S.B. 188, 58 GaApp. 806—Rollery 
V. City of Atlanta, 192 S.E. 470, 56 
GaApp. 175—29 C.J. p 235 note 66 
Ed] (3). 

(2) Evidence of a single sale and 
offers to make others has been held 
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to be sufficient.—^Israels v. State, 127 
So. 279, 157 Miss. 143. 

(3) While a single act of selling, 
with nothing more, will not consti¬ 
tute the offense of engaging and car¬ 
rying on the business of peddling, 
for which a license is required, yet 
if it is coupled with the Intent to 
continue in such acts, the offense is 
complete,—Keller y. State, i26 So. 323, 
123 Ala 94. 

3& N.C.—State v. Baynes, 28 S.E.2d 
344, 222 N.C. 425. 

39. B.L—State v. Foster, 46 A. 838, 
22 R.L 163, 50 L.R.A. 339. 

29 C.J. p 235 note 68. 

Tines 

(1) The amount of fine to be im¬ 
posed depends on the statute or ordi- 
najice under which the prosecution is 
brought—Gamer v. State, 246 S.W. 
184, 156 Ark. 24. 

(2) A statute which applies only 
to the offense of peddling particular 
articles without a license does not 
prescribe a penalty for falling to pay 
the ordinary peddling license.—Gar¬ 
ner V. State, supra 

4Qi Conn.—^Merrlam v. Langdon, 10 
Conn. 460. 

Me.—^Burbank y. McDuffee, 65 Me. 
135. 

29 C.J. p 236 note 70. 

1. Ind.T.—^Missouri, K. & T. R. Co. 
V. Bowles, 40 S.W. 899, 901, 1 Ind. 
T. 260. 

2. Idaho.—^State v. Choate, 238 P. 
538, 539, 41 Idaho 251. 



39 C.J.S. 


SAY—HAZARD 


It has been defined as meaning grass after it has 
been cut and dried for fodder;3 grass, clover, or the 
like, cut and dried or cured for preservation for use 
as fodder; grass cut or mown and dried, usually in 
the sun, for use as, or used for, fodder; and some¬ 
times grass mowed or ready for mowing, especially 
g^ass cut and cured for fodder;^ grass cut and dried 
for fodder;® grass prepared for preservation.® Hay 
may be produced from cultivated, or from natural or 
wild, grass.*^ As generally understood, it becomes a 
finished farm product when matured, cut, cured, 
gathered and stacked or housed;® and it is not lim¬ 
ited to new, or fresh cut, hay but includes ^^old 
hay.”® While properly, it applies only to the grass 
when cut, it is often applied to the standing crop; 
and formerly included, and still sometimes does in¬ 
clude, grass fit for mowing or preserved for mow¬ 
ing;^® but it does not apply to the stalks, stems, and 
other residue left after pea or bean plants have 
been threshed and the kernels or seeds removed.^^ 

It has been distinguished from ^^grass” see 38 C.J, 


S. p 1072 note 86, "halm” or "haulm” see ante p 
781 note 69, and "straw.”l2 

Phrases in which the word occurs are set out in 
the note.^® 

HATBOTE. See Common Lands § 4 b (2) note 61. 

HAYDITE. A burnt clay aggregation, used, instead 
of crushed rock or gravel, with cement and water 
to make a lighter weight concrete.^^ 

HAYWAED. An officer regularly appointed to im¬ 
pound stray cattle.^® 

HAZAED. Accident, casualty, or Tisk;^® risk, dan¬ 
ger or peril a danger or risk lurking in a situ¬ 
ation which by chance or fortuity develops into an 
active agency of harm;i® exposure to the chance 
of loss or injury the incurring of the possibility 
of loss, or harm, for the possibility of a benefit;®® 
also, in a slightly different sense, chance or luck;®i 


3. Mich.—^Baumgrartner v. Sturgeon 
River Boom Co., 79 N.W. 566, 567, 
120 Mlcli. 321. 

4. Idaho.—State v. Choate. 238 P. 
538, 539, 41 Idaho 251. 

5- Ark.—^Emerson v. Hedrick, 42 
Ark. 263, 265. 

Mo.—State v. Harvey, 42 S.W. 938, 
989, 141 Mo. 843. 

Oi Ark.—^Emerson r. Hedrick, 42 
Ark. 263, 265. 

29 C.J. p <236 note 5. 

7. Cultivated ox natural 

(1) “The word *hay* does not Im¬ 
port whether it was hay tram natural 
grass or from grass sown and culti¬ 
vated, and ... it appears that 
the great hulk of hay Is in fact cul¬ 
tivated grass.”—State v. Crock, 44 

5. E. 32, 33, 132 N.C. 1053, 1056. 

(2) Wild prairie grass is not hay 
until cut and raked.—Emerson v. 
Hedrick, 43 Ark. 263, 265. 

See also Grass 88 C.J.S. p 1072 note 
87 (5). 

8l Idaho.—Mundell v. Swedlund, 80 
P.2d 13. 1-5, 59 Idaho 29. 

9. ‘^Covers all kinds of hay, as the 
word ‘corn* would cover new com 
as well as old com.”—Missouri, K. & 
T. R. Co. v. Bowles, 40 S.W. 899, 901, 
1 Ind.T. 260. 

10. Idalio.—State v. Choate, 238 P. 
638. 589, 540, 41 Idaho '251. 

11. Idaho.—State v. Choate, supra. 

12. Idaho.—State v. Choate, supra 

13. Phrases construed 

(1) “Cock of hay" see 14 C.J.S. p 
1303 note 99. 

(2) “Eta.y in stack” or “hay stack.” 
a large Quantity of hay collected and 
usually built up in layers, in conicle, 
oblong, or rectangular form, to a 


point or ridge at the top to preserve 
it against the inclemencies of the 
weather; and distinguished from hay 
In the mow of a barn.—^Murphy v. 
Continental Insurance Co., 157 N.W. 
855, 856, 857, 178 Iowa 375, L.R.A. 
1917B 934. 

(3) “Hay making,” the process of 
drying and curing grass or other 
herbage so as to fit it for storage in 
stacks or sheds for future use; the 
principal stages In the process are: 
First, mowing; second, drying or 
“making;** third, carrying and stor¬ 
age in stacks or sheda—State v. 
Choate, 338 P. 538, 539, 41 Idaho 251. 

(4) “Prairie hay," is hay from a 
meadow of native grass, as distin¬ 
guished from alfalfa; it is said not 
to be a natural product in the sense 
that no labor has entered Into its 
production, for it is the production of 
the laborer who cuts and rakes it. 
Ark.—^Emerson v- Hedrick, 43 Ark. 

263, 265. 

Kan.—^Hubbard v. Garies, 201 P. 64, 
65. 109 Kan. 589. 

14. Neb.—^Parsons Const. Co. v. Gif¬ 
ford, 262 N.W. 508, 614, 129 Neb. 
617. 

15. Vt.—^Adams v. Nichols, 1 Aik. 
816, 319. 

Xn old SngUBh law, an officer ap¬ 
pointed in the lord's court to keep a 
common herd of cattle of a town; so 
called because he was to see that 
they did not break or injure the 
hedges of inclosed grounds. His du¬ 
ty also was to Impound trespassing 
cattle, and to guard against pound- 
breaches.—Black Li.D. 

16. Ky.—Graves v. Ford, 3 B.Mon. 
113, 114. 

29 C.J. p 286 note 11. 
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“130, ordinary aoceptatioiL or com¬ 
prehension, a ‘hazard,* whether ap¬ 
plied to contract relation, personal 
relation, or to golf or gambling, 
means and covers a risk or peril, as¬ 
sumed or Involved.”—State ex rel. 
Amerland v. Hagan. 175 N.W. 372, 
377, 44 N.D. 306. 

17- Mont.—State ex rel. Brooks v. 
Cook, 276 P. 958, 963, 84 Mont. 478. 

18;. Mass.—^Hough v. Contributory 
Retirement Appeal Board, 36 N.E. 
2d 415, 418, 309 Mass. 634. 

19. Cal.—Caminetti v. Guaranty Un¬ 
ion Life Ins. Co., 126 P.2d 159, 163, 
•53 Cal.App.2d 330. 

jjx connsetion with employment 

(1) A hazard is a risk Incident to 
the nature of the work and not a 
fortuitous circumstance likely to oc¬ 
cur to any one in performing an ev¬ 
eryday act.—^Van Sweden v. Van 
Sweden. 230 N.W. 191, 192, 350 Mich. 
238. 

(2) Where limited to hazards pe¬ 
culiar to employment, the term has 
been defined by statute as meaning 
or Including exposure to severe and 
extraordinary climatic conditions, es¬ 
caping gases, bursting of gas mains, 
explosions, infectious diseases, and 
such other circumstances as could 
not have been reasonably anticipated 
by an employee In the discharge of 
his regular dutlea—^Hough v. Con¬ 
tributory Retirement Repeal Board, 
86 N.E.2d 415, 417, 309 Mass. 584. 

20. Tex.—^Hartford F, Ins. Co. v. 
Dorroh, 133 S.W. 465, 468, 63 Tex. 
Civ.App. 560. 

21. Conn.—State v. Doran, 198 A. 
573, 577, 124 Conn. 160. ' 



EAZARBSE, EIM, AND EI8 


hence any game of chance or vagering .22 

As a game of chance see Gaming § 1; and as 
used in the law of insurance see the C.J.S. title In¬ 
surance § 49, also 29 C.J. p 236 notes 16, 17. 

Phrases in which the word occurs are set out in 
the note.23 

TTAZAUDOR, In old English law, one who played 
at a hazard, an unlawful game of dice.^^ 

HAZARDOUS. In its ordinary and popular sense, 
it has been defined as meaning dangerous ex¬ 
posed to or involving danger, hence perilous, or 
riskyinvolving risk or lossj^T importii^ dan¬ 
ger, peril, or risk in a plain, simple or positive, 
rather than in a superlative, sense.^^ 

In a particular connection, the word is said to 
be a well understood technical term, and known to 
have a distinct, separate meaning from "extra haz¬ 
ardous,” "not hazardous,” and "specially hazard¬ 


89 C.J.S. 

ous,” although actual proof may be required as to 
what such terms include.^® 

Phrases in which the word occurs are set out in 
the note.30 

HAZAR-ZAMIN'. A bail or surety for the personal 
attendance of another.31 

H.B. and H.O. See Abbreviations 1 C.J.S. p 276 
note 5. 

HE, HTIvr, and HIS. The masculine singular forms 
of the personal pronoun of the third person, "he” 
being the nominative case, ^Tiim” the objective case, 
and *Tiis” the possessive case.®* Being a personal 
pronoun, it has been held that the use of any of its 
forms is sufficient to indicate that the one to whom 
it is applied is a human being;®® and while, strictly 
speaking, it imports the masculine gender, yet un¬ 
der the well-known grammatical and statutory rules 
of construction that masculine embraces feminine 
and neuter,®^ the term may refer to, or include, fe- 


Ky.—Graves v. Ford, S B.Mon. 113, 
114. 

'29 O.J. p 236 note 18. 

22. Ky.—Clieek v. Commonwealili, 
37 S.W, 162. 100 Ky. 1, 18 Ky.L. 
515. 

Za old BnallslL law, an unlawful 
erazne at dica—^Black IiJD. 

23. Fhraves oonstrued 

(1) '^Fire hazard/' as applied to 
buildlngrs. held not to require that 
danger or risk of fire he Immediate. 
—State ex fel. Brooka v. Cook. 276 
P. 958. 96S, 84 Mont. 478. 

(2) "Hazard of employment.” 

Ind.—Trauh v. Hance. 23 N.E.3d 293. 

298, 107 Iiid.App. 134. 

Mass.—^Hughes' Case, 176 N.R 95. 86, 
274 Mass. 540. 

Ohio.—^Tipple v. High Street Hotel 
Co.. App.. 41 N.R2d 879, 885. 

Wls.—Calvetti v. Gasbarri, 230 N.'W. 

130, 132, 201 Wls. 297. 

See generally the C.J.S. titles Master 
and Servant 8 357 et aeq., also 39 
C.J. p 684 note 53 et aeq.. within 
doctrine of assumption of risk; 
Workmen's Compensation Acts S 
208 et seq^ also 71 C.J. p 642 note 
19 et seq. within compensation 
statutes. 

(3) ‘Hazard of litigation.”—^Barger 
V. Oery, 53 A. 483, 483, 64 M.J.Eq. 263. 

(4) "Hazard of stakes.”—^Travelers 
Ins. Co. V. Morris, 169 A. 835, 838, 
116 N.J.Eq. 143. 

<5) "Hazard [or hazards] of the 
business” within compensation stat¬ 
utes see the C.J.S. title Workmen's 
Compensation Acts 5 36. also 71 C. 
J. p 381 notes 69, 70. 

(6) "Hazard to the public health.” 


as implying a possibility of risk to 
public health rather than absolute 
certainty of being destructive of pub¬ 
lic health.—State v. Neidt, (N.J.Ch.) 
19 A. 818, 320. 

(7) "Moral hazard” see the CJ.S. 
title Insurance § 49, also 29 CJ. p 
236 note 17. 

(8) "Mutual hazard."—^Hart v. My¬ 
ers, 12 N.Y.a 140, 141, 25 Abb.N.Cas. 
478. 

24L Black Ii.l>. 

25. Sdlnn.—Russell v. Manufactur¬ 
ers* & Builders' Fire Ins. Co. of 
New York, 52 N.W. 906, 907, 60 
Minn. 409. 

26L Black RD. 

27- CaL—Camlnettl v. Guaranty Un¬ 
ion LJfe Ins. Co., 126 P.2d 159, 162, 
163, 62 CaLApp.2d 330. 

28. N.J.—^Butterfoss v. State, 40 N. 
J.Equ 325, 330. 

29. N.Y.—^Pindar v. Continental Ins. 
Co., 38 N.Y. 364, 97 Am.D. 796. 

sa Phrases oonstrued 

(1) "Hazardous business,” "haz¬ 
ardous employment/' and "hazardous 
occupation” see such C.J.S. titles as 
Infants 9 13, also 81 UJ. p 996 notes 
83-95, regulation of the employment 
of minors in such occupations; In¬ 
surance, in accident or life policies 
and mutual benefit certificates; Mas¬ 
ter and Servant 9 361 et seq, also 39 
aj. p 691 note 89 et seq, within doc¬ 
trine of assumption of risk; Parent 
and Child 9 42, also 46 C.J. p 1298 
note 47-p 1301 note 74, parent's right 
of action for injury to child em¬ 
ployed in such occupation with or 
without parent's consent; and Work¬ 
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men's Compensation Acts §§ 27-86, 
also 71 C.J. p 359 note 65->p 894 note 
70, defined, discussed or enumerated 
within compensation statutes. 

(2) "Hazardous event” as distin¬ 
guished from "expedition” see 36 C. 
J.S. p !208 note 80. 

(3) "Hazardous insurance,” as 
meaning insurance on property which 
is in unusual or peculiar danger of 
destruction, or on the life of a man 
whose occupation exposes him to spe¬ 
cial or unusual perils.—^Black L.D. 

(4) "Hazardous negligence.”— 
Riggs v. SUndard Oil Co., C.C.Mlnn., 
130 F. 199, 304. 

(5) "Hazardous to the public 
health” construed as likely to be In¬ 
jurious to the public health rather 
than actually causing definite injury. 
—State V. Neidt, (N.J.Ch.) 19 A, 318, 
320—Butterfoss v. State, 40 N.J.Eq. 
335, 830. 

(6) "Hazardous work,” the work of 
an assistant piano mover is not "haz- 
ardoTis,” as distinguished from ordi¬ 
nary manual labor.—^McIntosh v. 
Jones, 93 P. -557, 560, 36 Mont 467, 14 
L.R.A.,N.S., 933. 

31. Black I..D. 

82i Century D. 

33- Va.—Woods v. Commonwealth, 
124 S.E. 458. 459, 140 Va. 491. 

34. Ala-—^Adams v. State, App., 8 
So.2d 219, 221. 

Me.—^Danforth v. Emmons. 126 A. 

821, 823. 124 Me. 156. 

Tex.—Quinn v. Home Owners’ Loan 
Corporation, Civ.App., 126 S.W.ad 
1063, 1065. 



39 C.J.S. 


HE, HIM, AND HIS—HEAD 


males, 35 unless the contrary is indicated by the con¬ 
text.3 6 

Under particular circumstances ^Tie” and “him” 
have been used interchangeably with, or in the sense 
of, “they” and “them,”3 7 the construction of the 

instrument in which the word is used may show an 
intention to employ it in the singular rather than 
in the plural number.3 8 

It has been said that, depending on the circum¬ 
stances, the possessive, “his,” may imply owner- 
ship,39 or merely possession and may even sig¬ 
nify some relation other than that of an owner, such 
as the authority and control of a manager.'*^ It 
may refer to, or include, a corporation or a part¬ 
nership and under particular circumstances may 


be employed as meaning ^'her,”^® “its,”^^ or 

“their.”46 

Phrases in which the word occurs are set out in 
the note.^® Other phrases as to which more receait 
adjudications have not been found see 29 C-J. p 757 
notes 81-13. 

HEAD. Primarily, that part of the body of an an¬ 
imal that contains the brain and the organs of spe¬ 
cial sense ;47 and so, derivatively, the upper part or 
principal source of a stream also chief, leading, 
or principal.^® 

More specifically as an appliance used to pre¬ 
vent the escape of gas from a well see the C.JjS. 
title Mines and Minerals § 3. 


35. Ala.—^Adams v. State, App., 8 So. 
2d 219, 221. 

Me.—^Danforth v. Emmons, 126 A. 

831, 823, 124 Me. 156. 

N.J.—State Board of Medical Exam¬ 
iners V. Brown, 161 A. 842, 843, 10 
N.J.Misc. 998. 

N.T.—Frankel v. Goldstein, 280 N.T, 
S. 191, 155 Mlsc. 531. 

Tex.—Dickson v. Strickland, 265 S.W. 
1012, 1021, 114 Tex. 176—Quinn v. 
Home Owners' Loan Corporation, 
Civ.App., 125 S.W.2d 1063, 1065. 
Wls.—City of Janesville v. Tweedell, 
258 N.W. 437, 217 Wla 395. 

29 C.J. p 236 note 24. 

36. Wia—^Matter of Groodell, 89 Wls. 
232, 241, 20 Am.R. 42. 

87. U.S.—Buono v. Yankee Maid 
Dress, Corporation, C.CA.N.Y,, 77 
P.2d 274, 278. 

Ul.—Barron v. Kimball, 124 IlLApp. 
268, 271. 

N.M.—State v. Davidson, 275 P. 373, 
377, 33 N.M. 664. 

38. Pa.—^In re Schuylkill County Li¬ 
censes, 24 Pa.Co. 571, 673. 

39. Ind.—^Insurance Co. of North 
America v. Hegewald, 66 N.E. 902, 
905, 161 Ind. 631. 

29 C.J. p 757 note 74. 

4a Ark.—Jones v. State, 17 S.W. 
719, 55 Ark. 186. 

Cal.—People v. Arthur, 32 P.3d 1002, 
1003, 1004, 1 Cal.App.2d Supp. 768. 
29 C.J. p 757 note 75. 

41. Cal.—People v. Arthur, supra. 
4a Ky.—Lewis v. Commonwealth, 
121 S.W. 643. 644, 134 Ky. 837. 

43. Cal.—^Bernlaud v. Beecher, 11 P. 
802, 804, 71 Cal. 38. 

S.C.—State V. Prater, 87 S.E. 933, 
984, 59 S.C. 271. 

44. S.D.—South Bend Toy Mfg. Co. 

V. Pierre P. & M. Ins. Co., 66 N.W. 
98. 100, 4 S.D. 173. 

46. Ky.—Greenleaf v. Woods, 96 S. 

W. 468, 459, 123 Ky. 806. 

39 OJ. p 757 note 80. 


46. Phrases oonstrued 

(1) “Attorney for him to enter his 
appearance,'* construed as authoriz¬ 
ing attorney for them to enter their 
appearance.—^Barron v. Kimball, 124 
111.APP. 268, 271. 

(2) “Employee not appointed or 
controlled by him," construed as us¬ 
ing “him" to refer to employee's su¬ 
perior.—^Northern Pac. R. Co. v. 
Mase, Minn., 63 F. 114, 116, 11 C.C.A. 
63. 

(3) “For sum due and unpaid to 
‘him,* '* as meaning “unpaid to them,** 
reference being to all the partners 
for whom one was acting.—Garland 
v. Hickey, 43 N.W. 833, 75 Wis. 178. 

(4) “He shall be licensed etc.,** as 
used in an act referring to the ad¬ 
mission of attorneys, construed not 
to apply to females as well as males, 
in the absence of evidence of a legis¬ 
lative Intent to require their admis¬ 
sion.—Matter of Gooden. 39 Wia 232. 
241. 20 Axn.IL 42. See also Attorney 
and Client 5 7 d. 

(5) “His bodily heirs** see 11 C.J. 
S. p 878 note 22. 

(6) “His county** construed as re¬ 
ferring to the county in which an 
officer has his tenure of office or is 
authorized to act. 

Ga.—Williams v. Smith, 149 S.E. 908. 

909, 169 Ga. 136—^Williams v. 

Smith, 150 S.K 664. 40 Ga.App. 488. 
Ya.—^Dellastatious v. Boyce. 147 S.E. 

267, 273, 152 Va. 368. 

(7) "His Excellency," in American 
law, a title given to the governor of 
Massachusetts by the constitution of 
that state, and commonly applied, as 
a title of honor and courtesy, to the 
governors of the other states and to 
the president of the United States; 
also customarily used by foreign 
ministers in referring to the secre¬ 
tary of state in written communica¬ 
tions; in English law, the title of a 
viceroy, governor general, amhassa- 
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dor. or commander in chief.—^Black 
L.D. 

(8) “His heedless and reckless dis^ 

regard.*' a statutory phrase construed 
to mean such an entire want of care, 
not including, but excluding, ordinary 
care, sufficient to raise the belief or 
presumption that the act or omission 
complained of was the result of con¬ 
scious indifference to the rights, wel¬ 
fare, or safety of the person or per¬ 
sons to be affected by it—Scott v. 
Gardner, Tex.Clv.App., 106 S.W.2d 
1109. 1111—^Napier v. Mooneyhan, 

Tex.Civ.App., 94 S.W.2d 564, 668. 

(9) “His Honor,** & title given by 
the constitution of Massachusetts to 
the lieutenant governor of that com¬ 
monwealth; also customarily given 
to some inferior magistrates, as the 
mayor of a city.—^Black Li.D. 

(10) “His wife and children'* see 14 
C.J.S. p 1109 note 82. 

(11) “In his place and stead,** con¬ 
strued as Cleaning to be substituted 
for, to fill or take the place of, to 
replace, to stand instead of; also, 
the space previously or customarily 
occupied by some other person or 
thing; room, stead, lieu.—In re 
Balfe's Will. 274 N.Y.S. 284, 288, 162 
Misc. 739. 

(12> “Shall recover Judgment 
against him,** construed as author¬ 
izing Judgment against “them," in¬ 
cluding sureties.—Jenkins v. Howell, 
65 N.a 61, 62. 

47. Standard D. 

As not Inelndlag heaadng 

An allegation that plaintiff# whs 
seriously and permanently injured 
through his '*head,** skull, eyes, and 
bruises to his right leg and body, 
does not include an injury to the ox^ 
gans of hearing.—^Keefe v. Lee, 99 
N.E. 344, 846, 197 N.Y. 68. 27 L.R.A., 
N.S., 887. 

46. Black L.D. 

49. Black Li.D. 
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*^Itea4 money" A sum of money reckoned at a 
fixed amount for each head, that is, each person, in 
a designated class.^^ In a slightly different sense, a 
bounty or reward paid to one who pursues and kills 
a bandit or outlaw and produces his head as evi¬ 
dence, the offer of such reward being popularly 
called ''^putting a price on his head/^®^ 

As a bounty offered for each person on an enemy 
vessel destroyed see Bounties § 12; as a capitation 
or poll tax see the C.J.S. title Taxation § 1068, also 
29 C.J. p 237 note 30; and as a duty or head tax on 
immigrants see Aliens § 79. 

^^Head.of water" In hydraulic engineering, min¬ 
ing, etc., the effective force of a body or volume of 
water, expressed in terms of the vertical distance 
from the level of the water in the pond, reservoir, 
dam, or other source of supply, to the point where 
it is to be mechanically applied, or expressed in 

Sa Black L.D. 

53U Black L.D. 
sa Black li.D. 
sa IViich.—^Halstead 
N.W. 

Shearer v. Middleton, 50 N.W. 787, 

739. S8 Mich. 621. 

sa Or.—^Hough V. Porter, 98 P. 1083, 

1102, 51 Or. 318. 

5S. Tex—Watkins Land Co. v. 

Clements, 86 aw. 738. 734, 98 Tex 
578. 107 Am.S.R. 653, 70 L.R.A. 964. 

Measurement of quantity of water 
generally see the C.J.S. title Wa¬ 
ters S 210, also 67 C.J. p 1084 note 
83-p 1086 note 9. 
sa Phrases oonstmad 

(1) **Head and head,'* as a nautical 
term see Collision 9 2 note 46 In 
Pocket Parta 

(2) ''Head and head game** see the 
•CIJ.S. title Gaming 9 1. 

(^) "Head of a bureau" see 12 CJ. 

S. p d60 note 96. 

■<4) “Head of Bull Run."—Uhl v. 

Reynolds, 64 aW. 498, 501, 23 Ky. 

Law 759. 

(5) "Head of . . . cova*’— 

Whitmore v. Brown, 61 A. 986, 987. 

100 Me. 410. 

(6) “Head of creek,” construed as 
applying to the source of the longest 
branch, unless general reputation has 
given the appellation to another.— 

Davis V. Bryant, 2 Bibb. (Ky.) 110, 

113. 

(7i “Head of department*’ see 26 C. 

J.a p 716 notes 40, 4L 

(8) “Head of family,” contrasted 
with "house keeper,” and construed 
as requiring, that there be a “family,” 
that tOi that there must he the rela¬ 
tion of a father and child, or hus¬ 
band and wife.—Whitfield v. People's 
Union Bank & Trust Co., 78 S.W.2d 
690, 691, 692, 168 Tenn. 24, citing 


terms of the pressure of the water per square inch 
at the latter point the vertical distance from the 
water in the fiume or place from which it is drawn 
to the tail-water of the wheel by which the power is 
communicated to the machinery;53 the quantity of 
water entering the intake of any canal or ditch;54 
and, more specifically, that quantity of water which 
will flow each second through an opening one foot 
square.55 

Other phrases employing the word are set out in 
the footnote.56 

HEADACHE. A pain in the cranial part of the 
head.5^ 

HEADBOROUQH. In Saxon law, the head or chief 
officer of a borough; chief of the frankpledge tith¬ 
ing or decennary; the office was later united with 
that of petty constable.®^ 

(17) “Positive head,” as used In 
connection with the purifying of wa¬ 
ter by means of filters, and defined as 
meaning the weight of the water 
both within and above the sand bed, 
usually measured from the controller 
or the underdrainage system to the 
surface of the water to be filtered.— 
Harrisburg v. New York Continental 
Jewell Filtration Co., supra. 

(18) “Running head,” In the print¬ 
ing art, a technical term for the 
headline or line at the top of the 
page, which contains the folio or 
number of the page, with the title of 
the book, or the subject of the chap¬ 
ter or the page; and under varying 
circumstances, it may, or may not, be 
considered as forming part of the ar¬ 
ticle or chapter.—^Miller v. State, 99 
S.W. 633, 81 Ark. 359. 

57. Century D. 

AS term of common speech 

(1) “Emotional exhaustion is the 
nattural concomitant of excitement of 
any kind, and we regard the words 
'nervousness' and ^headache’ as no 
more than the translation into com¬ 
mon speech of emotional excitation.” 
—Austro-American SS. Co. v. Thom¬ 
as. N.T., 248 P. 281. 235, 160 C.aA. 
309, L.RJL1918D 873. 

(2) Occasional and temporary at¬ 
tacks of that character, evidencing 
no vice In the constitution, but rath¬ 
er the result of casual causes, such 
as overwork, were held not to con¬ 
stitute “headaches” in the sense in 
which the word was used in an ap¬ 
plication for life insurance.—^New 
York Mut. L. Ins. Co. v. Simpson. 
TexChv.App., 28 S.W. 837, 838. 
‘'Headache wafers” 

The name of a medicine used to 
remove or cure headaches.—Gessler 
V. Grieb, 48 N.W. 1098, 1099, 80 Wis. 
21, 27 Am.S.R. 20, 

68; Black L.D. 


V. Young, 276 
703, 704, 282 Mich. 558— 


Corpus Juris. 

See specifically the C.J.S. titles Bank¬ 
ruptcy 9 497; Exemptions 9 17; 
Homesteads § 24, also 29 C.J. p 795 
note 71-p 800 note 87; Husband 
and Wife 9 9. also 80 C.J. p 510 
note 15-p 511 note 32; Internal 
Revenue; Public Lands 99 40, 46, 
46, also 50 C.J. p 922 notes 69-78, 
p 938 note 6-p 936 note 28; and 
Taxation 9 1098, also 61 aJ. p 1676 
note 64-56. 

(9) “Head of household.**-^anus 
V. Akst in, 20 A.2d 662, 564, 91 N.H. 
873. 

(10) “Head of not less than eight 
feet”—Cargill v. Thompson, 59 N.W. 
638. 640, 641, 57 Minn. 534. 

(11) “Head of stream," construed 
as the highest point on the stream 
which furnishes a continuous stream 
of water, not necessarily the longest 
fork or prong.—Black L.D. 

(12) “Head of street," the point 
where a street, in its full width, 
terminatea—^Kennedy v. Detroit R. 
Co., 66 N.W. 496, 497, 108 Mich. 890. 

(13) "Head of water to drive logs,” 
as meaning “reserve" or reservoir of 
water sufficient to drive loga—^Mllo 
Electric Light & Power Co. v. Sebec 
Dam Co., 84 A. 941, 943, 109 Me. 427. 

(14) "Head to wind” as a nautical 
term, see Collision S 3 a, note 48, also 
11 C.J. p 1016 note 10. 

(16) "Injuries to 'head and face*" 
held to include Injuries to the teeth. 
—Skallng V. Sheedy, 126 A 721, 723, 
101 Conn. 545. 86 AL.R. 540. 

(16) "Negative head,** as applied 
to the purifying of water by the use 
of filters, the term Is defined as that 
force which comes into play when a 
partial vacuum is created either 
within or below the filter bed.— 
Harrisburg v. New York Continental 
Jewell Filtration Co., Pa., 217 F. 566, 
368, 133 CC.A 282. I 
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HEADCHAIE. See the G.J.S. title Railroads § 1, 
also 29 C.J. p 237 note 28. 

HEAD->COT7RTS. Certain tribunals in Scotland, 
abolished by the statute 20 George H chapter 50.®® 

HEADER. As a building term, a piece of timber 
fitted between two trimmers, and carrying the ends 
of the tailpieces.®® 

More specifically, in tunnel construction, as in 
coal mines, ^'headers” are said to be pieces of plank 
longer than the width of the tunnel roof and sup¬ 
ported by two props, one at each end, thus holding 
secure a greater area of roof than can be done 
merely with props and caps;®l and in bricklaying 
“headers” are bricks with their ends toward the 
face of the wall;®^ also the phrase ‘Tieader box” has 
been described as a box used in connection with 
a harvester to hold heads of grain cut off.®® 

HEADING. That which stands at the head, a ti¬ 
tle, a caption.®^ 

As used in a statute relating to ballot ^^eadings” 
see Elections § 173 note 62. 

HEADLAND. In old English law, a narrow piece 
of unplowed land left at the end of a plowed field 
for the turning of the plow; sometime called “butt” 
or “butts.”®® 

HEADLINE. In newspapers, a summary or index 
of that which follows;®® it should be a fair index 
of the matter contained in a truthful report, concise, 
descriptive of the text, and arresting.®^ 

As applied to books, it is technically known as 
^bninning head,” defined ante note 56 (18). 

HEADNOTE. As a syllabus to a reported case see 
Courts § 224. 

HEAD-ON. See Collision § 2 a note 48, also 11 
C.J. p 1016 note 9. 

HEAD-PENCE. An exaction of forty pence, or 
more, formerly collected by the sheriff of North¬ 


umberland from the people of that county twice ia 
every seven years, without accounting to the king; 
and in 1444, the statute 23 Henry YI chapto 6- 
abolished it.®® 

HEADQUARTERS. The place where one chiefly 
resides or carries on business, hence, specifically, the 
residence of any military chief, or the place from 
which his orders are issued;®® also, under particu¬ 
lar circumstances, general offices for the purpose of 
operating and managing a business, something more 
than an office in name and form;*^® the place for 
the transaction of the business of a company apper¬ 
taining to its management, as distinguished from 
administrative offices for convenient transaction of 
its business elsewhere permanent, rather than 
temporary, quarters, a particular room for the dis¬ 
charge of public duties, as distinguished from cor¬ 
ridors, rotunda, or some other open space.^® 

In a particular connection, it has been held syn¬ 
onymous with “principal office-”*^® 

HEADRIGHT. As the pro rata share of an Indian 
allottee in the statutory trust fund arising from liie 
lease or sale of tribal oil, gas, and other mineral 
rights, from the sale of tribal lands and from funds 
allowed on claims against the United States, the 
subject matter will be discussed in the C.J.S. title 
Indians §§ 30, 44. 

"'Headright certificate/* See the C.J-S. title Pub¬ 
lic Lands § 291, also 29 C. J. p 238 note 51, and 50 
C.J. p 1163 note 52. 

HEAD-SILYER, A name sometimes given to a 
common fine, whereby on payment of a certain sum 
of money to the lord, litigants might try their suits 
nearer home.*^^ 

SnSADSTRONG. Not easily restrained, obstinate, 
stubborn, ungovernable, or willful;'^® said to be 
synonymous with “bull-headed” see 12 C.J.S. p 
558 note 42. 

HEADWAY. See Collision § 2 a note 48, also 11 
C.J. p 1016 note 11. 


S9. Black L..D. 

e(X Webster New IntD. 

61. Ky.—Branch Coal Co. v. 
Wrenchle, 170 S.W. 14. 16. 160 Ky. 
668 . 

See also the C.J.S. title Mines and 
Minerals S 8. 

62. Minn.—^Independent School Dist. 
No. 35, St. Louis County v. A. Hed- 
enbera & Co.. 7 N.W.2d 511, 514. 

63i Tex.—Williamson v. State, 44 S. 


W. 1107, 39 Tex-Cr. 60, 61, 78 Am. 
S.R. 901. 

64. Century D. 

65. Black L.D. 

See also 12 C.J.S. p 861 note 81. 
66L Ark.—Miller v. State. 99 S.W. 
533, 81 Ark. 359. 862. 

67. N.T.—Paris v. New York Times 
Co., 9 N.T.S.2d 689, 692, 170 Mlsc. 
215. 

68. Black L.D. 

69. Century D. 
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70. Minn.—State v. Minneapolis, 21 
N.W. 722, 723, 32 Minn. 501. 

7L Ga.—Jossey v. Georgria & A. R. 
Co.. 28 S.E. 273, 274. 102 Ga. 706. 

72. N.Y.—People v. Peck, 34 N.B3. 
347. 350. 138 N.Y. 386, 20 Ii.R.A. 
381. 

73. Ga.—Jossey v. Georgia & A. XL 
Co.. 28 S.B. 273. 274, 102 Ga. 706. 

74. Black LJD. 

75. Webster New IntD. 
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IBnBAFODWEASuO. In old English law, one of the 
services to be rendered by a thane, or a geneath or 
villein, the precise nature of which is at present not 

clear-^8 

hEAL. Used transitively, to cure, to make whole oi 
sound, or restore to health or soundness; and in¬ 
transitively, to grow whole or sound, or return to 
a sound state.^^ In common speech, ^'healed” is 
"cured,” and vice versa.^^ 

Phrases in which the word occurs are set out in 
the noteJS 


HEALFiR. One who heals, cures, or helps.®<* 

More specifically see the C.J.S. title Physicians 
and Surgeons, § 1, also 29 C.J. p 238 note 55. 

Phrases in which the word occurs are set out in 
the note.®^ 

HEALG-EMOTE. In Sazon law, a court-baron, an 
ecclesiastical court; also Haligemot.^^ 

HEALSFANG. In Sazon law, a sort of pillory, by 
which the head of the culprit was caught between 
two boards, as feet are caught in a pair of stocks.^^ 


76. Black luJIX 
77m Century D. 

78. CaL—Zollars v. Industrial Acci¬ 
dent Commission, 12 P.2d 1070. 
1071, 124 CaLApp. 619. 

79. Ptirases construed 

(1) 'Healingr act” or “healing acts” 
see the C.J.S. title Statutes 3 430, 
also 59 C.J. p 1178 note 36-p 1181 
note 78. See also Constitutional Law 
55 421-434, discussing the constitu¬ 
tionality of “curative acta.” 

(2) “Healing art.” a generic ex¬ 
pression defined as the art of reliev¬ 
ing and curing human ills and ordi¬ 
narily embracing the whole art of 
healing and its many theories and 
practices.—Steinbach v. Metzger, C.C. 
A-Pa., 63 F.2d 74, 76. See also the 
C.J.S. title Physicians and Surgeons, 


55 1, 3. and 48 C.J. p 1066 notes 66, 
67, p 1068 note 43-p 1069 note 23. 

(3) “Healing period,” generally un¬ 
derstood as that temporary period 
during which an injured person is 
submitting to treatment, is conva¬ 
lescing, but is still suffering from 
his injury; and generally construed 
as moaning the period prior to the 
time when the condition becomes sta¬ 
tionary, because it will get either no 
better or no worsa—Knobbe v. Da¬ 
vis. 242 N.W. 601, 603, 208 Wis. 185. 

(4) “Professing to cure or heal” 
within statutes regulating the prac¬ 
tice of medicine see the C.J.S. title 
Physicians and Surgeons 5 10, also 
48 C.J. p 1077 notes 25-32. 

sa Black UO. 


81. Phrases constsued 

(1) “Christian Science healer” see 
the C.J.S. title Physicians and Sur¬ 
geons 3S 1. 10, also 48 C.J. p 1075 
note 2-p 1076 note 4. 

(2) “Healer of thieves.” an ex¬ 
pression used in England to describe 
a furtherer of felons.—^McGregor v. 
Gregory, 11 M. & W. 287, 294, 162 Re¬ 
print 811. 

(3) “Magic healer” and “magnetic 
healer*' see the C.J.S. title Physi¬ 
cians and Surgeons 5 1, also 48 C.J. 
p 1066 note 95. 

82. Black L.D. 

See also Gemot 88 CLJ.S. p 761 note 
63 (3)-(6). 

83. Black LuJX 
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HEALTH 

This Title includes protection of public from disease or danger to life in general; and violations of 
health laws and prosecution and punishment thereof as public offenses. 

Matters not In this Title, treated elsewhere In this worfr, see DeseiiptiTe-Woid Indeoc 

Analysis 

L DEFINITIONS AND FOWEB TO EEGUIiATE GENEBALLT, §§ 1-2 
n. OBEATION AND ORGANIZATION OP SANITARY AUTHORITIES, §§ 3-8 

m. POWERS AND DUTIES OF SANITARY AUTHORITIES, §§ 9-42 

A. In General, §§ 9-11 

B. Particulab Powers anb Regulations, §§ 12-28 

C. Enporcembnt op Health Laws ob Regulations, §§ 29-37 

D. Remedies Against Action op Sanitary Authorities, §§ 38-42 

IV. CONTRACTS AND INDEBTEDNESS, §§ 43-54 
V. ACTIONS, §§ 55-57 

Sub-Analysis^ 

L DEFINITIONS AND POWER TO REGULATE GENERALLY—p 8U 
§ 1. Definitions—p 811 

2. Power to regulate—^p 811 

IL CREATION AND ORGANIZATION OP SANITARY AUTHORITIES—p 813 

§ 3. By federal government—^p 813 

4. By state or local government—^p 813 

5. Sanitary districts—^p 814 

6. Boards and officers—^p 817 

7. -Appointment, qualifications, and tenure—^p 818 

8. -Compensation—^p 821 

m. POWERS AND DUTIES OF SANITARY AUTHORITIES—p 822 

A. In General— p 822 

§ 9. Powers and construction thereof in general—p 822 

10. Rules and regulations generally—^p 823 

11. Proceedings—p 825 

B. Pabticulab Powers and Regulations —p 826 

§ 12. Contagious diseases—^p 826 

13. -Qosing public places—^p 827 

14. -Vaccination—^p 827 

15. -Quarantine—^p 828 

16. -Disinfection of property—^p 832 

17. -Impressment of persons or property in general—^p 832 

18. -Compensation—^p 833 

19. -Notice to health officers—^p 833 
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TTT POWERS AND DUTIES OP SAOTTART AXrrHOEITrBS--Contiiined 

B. Pabucitlab Powebs and Regulations —Continued 

§ 20- - Other precautions—833 

21. Nuisances and other offensive conditions—834 

22. Unhealthful or unsafe buildings—p 839 

23. - Destruction and repair of dangerous buildings—^p 845 

24. -Fire escapes—^p 846 

25. Qualifications for, and conduct of, occupation or business—p 847 

26. Registration of births and deaths—^p 852 

27. Burial permits and transportation of dead bodies—p 853 

28. Miscellaneous powers and regulations—^p 854 

C Enfoi^ment op Health Laws oe Regulations—^ p 8S6 
§ 29. In general—^p 856 

30. Penalties—^p 857 

31. Criminal prosecutions —p 858 

32. - Indictment and information—p 858 

33. -Evidence—^p 859 

34. -Trial—p 860 

35. -Judgment, sentence, and punishment—p 860 

36. Injunctions—^p 860 

37. Abatement—^p 861 

D. Remedies against Action op Sanitaby Authobities —^p 862 
§ 38. In general—^p 862 

39. Injunction—^p 863 

40. Action for damages—^p 864 

41. -Liability of individual officers—^p 864 

42. -Liability of incorporated board of health—^p 864 

IV. CONTEAOTS AND INDEBTEDNESS—p 865 
§ 43. In general—^p 865 

44. Manner or method of execution—p 866 

45. -Ratification of contract of member or subordinate—^p 866 

46. Medical supplies and ser\uces—^p 867 

47. ^ Support of persons quarantined—^p 868 

48. Personal claim against person quarantined—^p 868 

49. Contracts with health officers—^p 868 

50. Liability of patient—p 868 

51. Liability of mimicipalities—^p 869 

52. Liability of county—p 870 

53. Liability of state—^p 872 

54. Liability of vessel or carrier—p 873 

V. ACTIONS—p 873 

§ 55. In general—p 873 

56. Capacity of health authorities to sue and be sued—p 873 

57. Procedure—p 874 
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HEALTH 

L DEFINITIONS AND FOWEE TO KEOULATE GtENEBALLY 


§2 


§ 1. Definitions 

The word "health” Is a relative term and has refer¬ 
ence to the condition of the body. Sanitation Is the 
devising and applying of measures for preserving and 
promoting pubilc health. 

The word “health” as ordinarily used is a relative 
term.i It has reference to the condition of the 
body.2 It noieans freedom from disease, sickness, 
or pain the state of being hale; sound or whole 
in body, mind, or soul; well being;* that condi¬ 
tion of a living organism and its various parts and 
functions which conduces to efficient and prolonged 
life;® the most perfect state of animal life.® In 
connection with physical condition the term in¬ 
cludes appetite.^ 

"‘Health^" is a comparative term.® In its ordi¬ 
nary acceptation, it means free from disease or 
bodily ailment,® or a state of the system peculiarly 
susceptible or liable to disease or bodily ailment^® 
The term properly applies to the sound condition 
of the body, and not of the mind-^l 

Public health. By “public health” is meant the 
wholesome sanitary condition of the community at 
large.i® 


The word '^sanitary*' is of purely abstract mean- 
ing.i® It signifies concerned with sanitation in¬ 
tended or tending to promote health;^® pertaining 
to health or hygiene, or the preservation of 
health pertaining to or designed to secure sanity 
or health relating to the preservation of health,i® 
especially to hygiene or public health;^® the same 
as “sanatory.”®® 

Sanitation is the devising and applying of meas¬ 
ures for preserving and promoting public health; 
the removal or neutralization of elements injurious 
to health; the practical application of sanitary sd- 
ence.®l 

§ 2. Power to Regulate 

Protection of the public health Is one of the first 
duties of government, and statutes enacted for this 
purpose should be liberally construed to carry out such 
purpose. 

It is a well recognized principle that the protec¬ 
tion of the public health is one of the first duties 
of government.®® Therefore, whatever rationally 
tends to promote and preserve the public health is 
an appropriate subject of legislation within the po¬ 
lice powers of the state,®® and such reasonable 


I. N.T.—^Peacock ▼. New York I* 
Ins. Co.. 20 N.Y. 298. 

а. N.T.—^Peacock v. New York I* 
Ins. Co., supra. 

29 C.J. p 241 note 8. 

3. N.J.—^Hubbard v. Paterson, 45 N. 

J.Law 310, 46 AulR. 772. 

29 C.J. p 241 note 4. 

4b W.Va.—Yenable v. Gulf Taad 
lilne, 141 S.S1 622. 624. 105 W.Ya. 
156. 

5. N.W.Terr.—^Regina v. Coventry, 8 
Can.Cr.Cas. 541, 648. 

б. N.J.—^Hubbard v. Paterson, 45 N. 
J.Law 810, 312. 46 Azn.R. 772. 

7. Ga.—Cedartown v. Brooks, 59 S.R 
836, 2 GclApp, 688. 

8. Tez.—Green v. Houston Blectric 
Co., 89 S.W. 442, 40 Tex.Clv.App. 
260. 

29 C.J. p 242 note 8. 

9. N.C.—Harrell v. NorvlU, 60 N. 
C. 29, 82. 

29 C.J. p 242 note 9. 

la N.C.—^Bell V. Jeffreys, 86 N.C. 
366, 357—Harrell v. NorvlU, 60 N. 
C. 29, 82. 

II. Ghu—Nelson v. Blggers, 6 Ga. 
205, 206. 

29 C.J. p 242 note 11. 

"Souad” fllstlngTalahed 

Gku—Nelson v. Blggers, 6 Ga. 205. 

N.a—BeU V. Jeffreys, 85 N.a 866. 


la. Mo.—Pollock V. Becker. 233 S. 
W. 641, 649, 289 Mo. 660. 

13. Wls.—^In re Theresa Drain. DlsL, 
63 N.W. 288, 90 Wia 301. 806. 

29 C.J. p 242 note 19. 

14. N.B.—Re McClellan, 46 N.K 161, 
180. 

▲ saaltazy instltatlon Is cm insti¬ 
tution the distinctive cardinal and 
essential objects of which are the 
preservation and promotion of health. 
—Re McClellan, 46 N.B. 161, 180, 181. 

15. N.B.—^Re McClellan, supra. 

29 C.J. p 242 note 21. 

16. Tex.—City of Wichita FWls v. 
Robison. 46 S.W.2d 965, 121 Tex. 
133. 

Wia—^In re Theresa Drain. Dist., 63 
N.W. 288, 90 Wia 301, 306. 

17. Tex.—City of Wichita Palls v. 
Robison, 46 S.W.2d 965, 121 Tex. 
138. 

29 C.J. P 242 note 23. 

18. m. —^People V. Nelson, 27 N.B. 
217, 183 ni. 565, 579. 

29 C.J. p 242 note 24. 

19. N.B.—Re McClellan, 46 N.R 161, 
180. 

ad N.B.—Re McClellan, supra. 
Baaatozy 

The word "sanatory” signifies cur¬ 
ative; having a tendency to heal or 
cure; healing; health-giving; pro- 
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motive or protective of health.—-Re 

McClellan, supra, 

ai. Ga.—Smith v. State, 129 S.SL 642, 
160 Ga. 867. 

aa. Ark.—City of LitUe Rock v. 
Smith, 163 S.W.2d 705—Central 
States Life Ina Co. v. State, 80 S. 
W.2d 628, 629, 190 Ark. 605, citing 
CozpiLs Jnzls;. 

Cal.—Patrick v. Riley, 287 P. 455, 
209 Cal. 350. 

Ill.—^People V. Robertson, 184 N.B. 

, 815, 802 Ill. 422. 22 A.L.R. 835. 

Iowa.—^Duncan v, City of Des Moines, 
268 N.W. 547, 222 Iowa 218. 

N.T.—^Brlanger v. Regents of Uni¬ 
versity of State of New York, 10 
N.Y.S.2d 1013, 256 App.Div. 444, 
reversing Levi v. Regents of Uni¬ 
versity of New York, 8 N.T.S.2d 19, 
169 Mlsc. 332, and affirmed Levi v. 
Regents of University of State of 
New York, 22 N.EL2d 178, 281 K. 
T. 627. 

29 C.J. p 242 note 30. 

Prime govemmentnl oobosia 

Ohio.—State ex rel. Mowrer v. Un¬ 
derwood, 27 N.B.2d 778, 187 Ohio 
St. 1. affirming 22 N.B.2d 424, 61 
Ohio App. 108. 

as. U.S.—United Enterprises v. Du- 
bey, GLCAulBla, 128 P.2d 843, af¬ 
firming, D.C, 42 F.SivP. 60, oer- 
tioraii denied 68 S.Ct 74, 817 U.S. 
669, 87 LEd.-GhadlaU T. 
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classifications may be made therein as may be 
deemed necessary to accomplish the object sought, 
and the different subdivisions of the government 
may be required to contribute to the carrying out 
of the legislation.25 While health regulations, in a 
general way, are not affected by constitutional pro¬ 
visions,such power must be exercised reason¬ 
ably it cannot be exercised so as to deprive citi¬ 
zens of the exercise or enjoyment of their lawful 
rights in a manner not injurious or dangerous to 
others.28 The mere assertion that a subject re¬ 
lates to the public health does not render an en- 
,actment on the subject valid the act must have 
a more direct relation as a means to an end, and 
the end itself must be appropriate and legitimate.®® 


The criterion is whether the public health in gen¬ 
eral will be promoted®^ and not whether it is re¬ 
quired to promote the public health in isolated cas¬ 
es.®® When the object of the enactment is to pro¬ 
mote the public health, there is no constitutional in¬ 
vasion, even if the enforcement of the law inter¬ 
feres to some extent with liberty or property.®® 
Thus it may be required of owners of private prop¬ 
erty that they incur expenses in improving such 
property so as to remedy unsanitary or unhealthful 
conditions.®^ 

Inspection of property. The state has power to 
provide for inspection of premises in the interest 
of the public health.®® 


Delaware State Medical Soc., D.C. 
DeL. 48 F.Supp. 789—S. H. Kress & 
Co. V. Johnson, D.C.Colo,, 16 P. 
Supp. 5, affirmed 57 S.Ct. 49, 299 U. 
S. 511, 81 Ii.Kd. 378, rehearinsr de¬ 
nied 57 act. 229, 299 U.S. 623, 
81 IxKd. 458. 

Ariz.—State ex rel. Lia Prade v. 
Smith, 29 P.2d 718, 43 Ariz. 131, 92 
A.Ij.R. 168, modified on other 
Srounds 31 P.2d 102, 43 Ariz. 343, 
92 A.Ii.R. 168. 

CaL—^Pacific Coast Dairy v. Depart¬ 
ment of Agrriculture, 123 P.2d 442, 
19 Cal.2d 818—Patrick v. Riley, 287 
P. 455, 209 Cal. 350—Coelho v. 
Truckell, 48 P.2d 697, 9 Cal.App.2d 
47. 

Ind.—State Board of Barber Exam¬ 
iners V. Cloud, 44 N.EL2d 972. 

Iowa.—^Loftus V. Department of Agri¬ 
culture of State of Iowa, 232 N.W. 
412, 211 Iowa 56'6, appeal dismissed 
51 act 647. 283 U.S. 809, 75 L.Ed. 
1427. 

Ky.—District Board of Tuberculosis 
Sanatorium Trustees for S^yette 
County V. City of Lexington, 12 S. 
W.2d 348, 351, 227 Ky. 7, citing 
cozpiui ;nuiB. 

La.—J. R. Watkins Co. v. Gann, App., 
169 So. 747. 

Me.—State v. Old Tavern Farm, 180 
A. 473. 133 Me. 468, 101 A.L.R. 810. 

Ohio.—State ex reL Mowrer v. Un¬ 
derwood, 27 X.E. 773, 137 Ohio St 
1, affirming 22 N.E.2d 424, 61 Ohio 
App. 103—State V. Zangerle, 134 
N.K 686. 103 Ohio St. 566—Board 
.of Health of City of Canton v. 
State, 178 N.E. 215, 40 Ohio App. 
77. 

Pa.—Simoo Sales Service of Penn¬ 
sylvania V. Brackizt 26 A.2d 323, 
844 Pa. 628. 

ac. —Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.K 481, 
486, 177 S.CL 427, citing CJoxpns Jiu 
xis; 

Tex.—City of El Paso v. Jackson, Civ. 
App.. 40 aw.2d 845, reversed on 
other grounds, Com.App., 59 S.W. 

* 2d 622, certionud denied Jackson v. 


City of El Paso. Tex., 54 S.Ct 103, 
290 U.a 680. 78 L.Ed. 686. 

Va.—Grosso v. Commonwealth, 21 S. 

E.2d 728, 180 Va. 70. 

Wash.—^Hacker v. Barnes, 7 P.2d 
607, 166 Wash. 658, 80 A.L.R. 1212. 
29 C.J. p 242 note 31. 

Exercise of power generally by fed¬ 
eral, state, or local governments 
see infra §§ 3-6. 

Cal.—Ex parte Hennessy, 273 P. 
826, 95 Cal.App. 762. 

Ohio.—State v. Zangerle, 134 N.E. 

686, 103 Ohio St 566. 

General statute 

The public health law is a “general 
statute*' and relates to a matter of 
state concern, but, like other general 
statutes relating to matters of state 
concern not all of its provisions ap¬ 
ply alike in all the subdivisions and 
to all the municipal corporations of 
the state,—^Fisher v. Kelly, 44 N.E.2d 
413, 289 N.T. 161, affirming 36 N.Y.S. 
2d 497, 264 App.Div. 596. 

S5i Ohio.—State v. Zangerle, 134 N. 
E. 686, 103 Ohio St. 566. 

26. CaL—^Patrick v. Riley, 287 P. 
455, 209 CaL 350. 

Iowa.—^Lausen v. Board of Sup'rs of 
Harrison County, 214 N.W. 682, 204 
Iowa 80. 

Statute held valid 

Ky.—Webster v. City of Frankfort 
Housing Commission, 168 S.W.2d 
344. 293 Ky. 114. 

27. CaL—^Ex parte Hennessy, 273 P. 
826, 95 CaLApp. 762. 

HL—^People v. Robertson, 184 N.B. 

815, 302 ni. 422, 22 A.L.R. 835. 
Iowa.—^Loftus V. Department of Agrrl- 
culture of State of Iowa, 232 N.W. 
412, 211 Iowa 566, appeal dismissed 
51 S.Ct. 647, 288 U.S. 809, 75 Ii.Ed. 
1427. 

29 C.J. p 242 note 39. 

28l IlL—^People V. Weiner, 110 N.B. 
870, 271 Ill. 74, L.RJL1916C 776, 
AmLCaal917C 1066. 

Pa.—^McGuire v. Dexter, 47 Dauph. 
Co. 419. 

29 C.J. p 242 note 40. 
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29. Ind.—State Board of Barber Ex¬ 
aminers V. Cloud, 44 N.E.2d 972. 

Iowa.—^Loftus V. Department of Agri¬ 
culture of State of Iowa, 232 N.W. 
412, 211 Iowa 566, appeal dismissed 
51 S.Ct. 647, 283 U.S. 809, 75 L.Ed. 
1427. 

29 C.J. p 248 note 41. 

Before court may InvalldLate at¬ 
tempted legislative exercise of police 
power for protection of public health, 
it must be able to say on its judicial 
knowledge that legislative body could 
not have had any reasonable ground 
for believing that regulation as en¬ 
acted was necessary measure of pro¬ 
tection to public health.—Skaggs v. 
City of Oakland, 67 P.2d 478, 6 Cal.2d 
222 . 

30. HI.—^Agnew V. Woodruff & Ed¬ 
wards, 6 N.R2d 623, 365 IIL 384. 

29 C.J. p 243 note 42. 

Tendency to- effect oVJect 
Police regulation for protecting 
public health, if tending to effect its 
object, will be sustained. 

CaL—^Ex parte Gray, 274 P. 974, 206 
Cal. 497. 

S.D.—State v. Wood. 216 N.W. 487, 
51 S.D. 485, 54 A.L.R. 719. 

31. N.T.—^New York Health Dept. v. 
Rector Trinity Church, 39 N.E. 833, 
145 N.Y. 82, 45 Ain.S.R. 679, 27 L. 

R. A. 710. 

Wia—^Benz v. Kremer, 126 N.W. 99, 
142 Wls. 1, 26 L.R.A.,N.S.. 842. 

32. Wls.—^Benz v. Kremer, supra. 

33. N.Y.—People v. Ryan, 248 N.Y.S. 
644, 280 App.Div. 252. 

29 C.J. p 243 note 45. 

34. Wis.—Chicago & N. W. Ry. Co. 
v. Railroad Commission of Wis¬ 
consin, 205 N.W. 932, 188 Wls. 232, 
reversed on other grounds Napier 

V. Atlantic Coast Line R. Co., 47 

S. Ct 207, 272 U.S. 606, 71 L.Ed. 
432, mandate conformed to 212 N. 

W. 426. 

29 C.J. p 243 note 46. 

3& Iowa.—Hubbell v. Higgins, 126 
N.W. 914, 148 Iowa 86, AnmCas. 
1912B .822. 
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Construction of statutes. Statutes enacted for 
the purpose of preserving* the public health should 
be liberally construed to carry out such purpose, 
and every intendment is to be allowed in favor of 
their validity.37 However, it has been held that a 
provision under which a fine and imprisonment may 
be imposed, being a penal statute, must be strictly 


construed.®® Prompt and vigorous action in cases 
affecting the health of the community is frequently 
of the highest importance and statutes intended to 
promote the public health and safety will be gen¬ 
erally so construed if possible as to make them im¬ 
mediately effective.®® 


n. CREATIOir AOT) OEGANIZATION OP SANITAEY AUTHORITIES 


§ 3. By Federal Government 

Legislation by congress establishing, or provid¬ 
ing for the establishment of, quarantine and sani¬ 
tary regulations are valid as far, but only as far, 
as they relate to foreign and interstate commerce 
as shown in Commerce § 59. The effect of federal 
immigration laws on state quarantine regulations is 
considered infra § IS. 

Examine Pocket Parts for later cases. 

5 4. By State or Local Government 

The legislature of a state may provide for the es¬ 
tablishment of boards of health both for the state at 
large and for local subdivisions of the state. 

The maintenance of public health at proper lev¬ 
els need not wait on federal regulation,^® and some 
constitutional provisions relating to the creation of 
boards of health by the legislature have been held 
mandatory.^i The legislature of a state may pro¬ 
vide for the establishment of boards of health or 


the appointment of health officers, both for the 
state at large^® and for local subdivisions of the 
state,^® and it may use municipalities or other ter¬ 
ritorial subdivisions to accomplish the purposes of 
health leg^slation.^^ The establishment of a state 
board of health and conferring jurisdiction thereon 
in matters relating to the public health will not have 
the effect of depriving local boards of jurisdiction 
previously vested in them in the absence of legis¬ 
lative enactment clearly to that effect,and it has 
been held that a constitutional provision conferring 
supervision of matters of public health on the state 
board, subject to legislative control, has no appli¬ 
cation where it is shown that the board declines to 
interfere with a mimicipal ordinance.^® The leg¬ 
islature may constitute the medical association of 
the state the board of health of the state and the 
county medical associations in affiliation with such 
association as boards of health for their respective 
counties, although the members and officers of such 
association are chosen by the association itself, and 


36. Iowa.—Lausen v. Board of 

Sup’rs of Harrison Connty, 214 N. 
W. 682. 684. 204 Iowa 30. cltingr 
Corpus Juris. 

■Minn.—Schulte v. Fitch, 202 N.W. 
719. 721, 162 Minn. 184, cltingr Cor. 
pus Juris. 

InT.Y.—P eople V. Raport. 183 N.T.S. 
589, 193 App.Dlv. 135—People ex 
rel. Ogden v. McGowan, 195 N.T.S. 
286. 118 Mlsc. 828, affirmed 191 
N.T.S. 946, 200 App.Dlv. 836. 

37. S.C.—Kirk v. Aiken Bd. of 
Health. 65 S.B. 387. 83 S.C. 372. 23 
L.R.A.,N.S.. 1188. 

Statute held valid 

U.S.—^Bourjois, Inc., v. Chapman, Me.. 
57 S.Ct. 691. 301 U.S. 183, 81 L.Bd. 
1027. 

3a N.T.—^People, on Complaint of 
Green, v. Willis, 17 N.T.S.2d 784, 
173 Mlsc. 442. 

39. N.J.—Cranford Tp. Bd. of Health 

V. Union County Ct. C. P., 85 A. 
217, 83 N.J.Law 392, 397. 

R.I.—^Brown v. Narragansett, 44 A. 
982, 21 R.I. 508. 

■40. CaL—^Pacific Coast Dairy y. De¬ 
partment of Agriculture, 123 P.2d 
442, 19 CaL2d 818. 


41, La—State ex rel. Parish Board 
of Health of Calcasieu Parish v. 
Police Jury of Calcasieu Parish, 
108 So. 104, 161 La 1. 

42. Neb.—Munk v. Frink, 106 N.W. 
425, 75 Neb. 172. 

29 C.J. p 243 note 54. 

4a Ark.—^Belzung v. State. 36 S.W. 
2d 397, 183 Ark. 472—Allen v. In¬ 
galls, 33 S.W.2d 1099, 182 Ark. 991 
—City of Ft. Smith v. Roberts. 9 
S.W.2d 75, 177 Ark. 821. 

La—State ex rel. Parish Board of 
Health of Calcasieu Parish v. Po¬ 
lice Jury of Calcasieu Parish, 108 
So. 104, 161 La 1. 

29 C.J. p 243 note 55. 

Compllanoe with statute 
Under a statute providing for the 
creation of health departments by 
resolution adopted by the fiscal court 
at a regular term thereof, a depart¬ 
ment of health could not be created 
by resolution at a special term, and 
by an order of the fiscal court en¬ 
tered at the regular term appropriat¬ 
ing a certain sum for maintenance of 
a health department so created.— 
Estlll County v. Noland. 167 S.W.2d 
707—^Daviess County Board of Health 
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V. McFarland, 248 S.W. 179, 197 K^. 
838. 

Statute held invalid 
Statute undertaking to create for 
one county alone a county board of 
health and to name its members, 
the principal duty of the board be¬ 
ing the elect a county physician and 
Quarantine officer for whom was pre¬ 
scribed the duty of inspecting county 
institutions. Is Invalid as In conflict 
with state-wide policy as contemplat¬ 
ed by the constitution and estab¬ 
lished by general laws regulating the 
composition of county boards of 
health throughout the state and the 
election of county physicians.—Sams 
V. Board of Com'rs of Madison Coun¬ 
ty. 7 S.E.2d 640, 217 N.C. 284. 

44. Iowa.—Lausen v. Board of 

Sup'rs of Harrison County, 214 N. 

W. 682. 204 Iowa 30. 

Creation of sanitary authorities by 
municipal corporations see the CL 
J.S. title Municipal Corporations I 
651, also 43 C.J. p 881 note 88—p 
382 note 51. 

45. Mass.—Stone v. Heath, 60 N.B. 
975, 179 Mass. 835. 

46. Fla—Logan v. Childs, 41 So. 197, 
51 Fla 233. 
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although such an association is considered a private 
corporation.^ 7 

Bureau of tuberculosis, A statute providing for 
the creating of a bureau of tuberculosis under the 
direction of the state board of health and giving it 
supervisory power over all private and public in¬ 
stitutions for tuberculosis is a valid exercise of the 
police power of the state.^® 

Fire marshal. Under some constitutions it has 
been held that a statute creating the office of a state 
fire marshal is not unconstitutional as interfering 
with the government of local subdivisions of the 
state.^® 

§ 5. Sanitary Districts 

a. In general 

b. Power to create and abolish 

c. Territorial extent 

d. Proceedings for organization 

e. Powers 

a. IxL General 

A sanitary district is a civil or political subdivision 
of tha state organized to securOi preserve, and promote 
the public health. 


A sanitary district is a civil or political subdivi¬ 
sion of the state organized to secure, preserve, and 
promote the public health.^® Sanitary districts are 
merely parts of the machinery employed in carry¬ 
ing on the affairs of the state,and they exist 
only for public purposes.52 Although they have 
been called public®® and municipal®^ corporations, 
it has been denied that they are municipal corpora¬ 
tions.®® 

b. Power to Oreate and Abolish 

The legislature may create or authorize the creation 
of sanitary districts distinct from other local authori¬ 
ties. 

As an incident to their power to enact laws to 
promote and preserve the public health, the legis¬ 
latures may create or authorize the creation of san¬ 
itary districts,®® distinct from other local author¬ 
ities.®"^ However, the establishment of such dis¬ 
trict in a sparsely inhabited area, or as part of a 
plan to promote private enterprise, or where there 
is no substantial menace to health, is a gross abuse 
of discretion.®® Such districts are at all times sub¬ 
ject to the regulation and control of the legisla¬ 
tures creating them;®® and hence the legislatures 
have the power to alter,®® modify,®^ or abolish®® 


«r. Ala.—^Parke v. Bradley, 86 So. 
28, 204 Ala. 455. 

48. Cal.—Sacramento County ▼. 

Chambers. 164 P. 613, 33 CaLApp. 
142. 

48. N.D.—^Rungre V. Gleruzn, 164 N. 

W. 284, 37 N.D. 618. 

EQi HI.—Chicago & R I. Ry. Co. v. j 
Sanitary Dist. of Bloom Tp., 183 
N.R 685, 350 lU. 642—^People v. 
Bergin. 172 N.R 60, 340 Til 20— 
Coal Creek Drainage & Levee Dist. 
V. Sanitary Dist. of Chicago, 167 
K.R 807, 336 IlL 11, reversing 254 
IlLApp. 289. 

Md.—^Liohr v. Upper Potomac River 
Commission, 26 A.2d 547, 549, cit¬ 
ing Corpiis JUxls. 

29 C.J. P 244 note 68. 

51. U.S.—-Wilkins v. Moore, D.C 
Ohio, 24 F.Supp. 670, reversed on 
other grounds, C.CA.., Moore v. 
Wilkins, 107 P.2d 1018. 

111.—Chicago & R I. Ry. Co. v. San¬ 
itary Dist. of Bloom Tp., 183 N.R 
585, 350 Ill. 542—People v. Bow¬ 
man, 247 111. 276. 93 N.E. 244. 

58. ni.—Chicago & R L Ry. Co. v. 
Sanitary Dist. of Bloom Tp., 183 K. 
R 586, 360 Ill. 642—^People v. Bow¬ 
man, 93 N.R 244. 247 DL 276. 

58. Cal.—^In re Werner, 62 P. 97, 129 
Cal. 667—Guptill v, Kelsey, 91 P. 
409, 6 Cal.App. 35. 

64. IlL—Chicago R I. Ry. Co. v. 

Sanitary Dist. of Bloom Tp., 183 
N.R 685, 350 IlL 542—Coal Creek 


Drainage & Levee Dist v. Sanitary 
Diet of Chicago, 167 N.R 807, 836 
IlL 11, reversing 254 Ill.App. 289. 
29 aj. p 244 note 72. 

56. Cal.—^In re Werner, 62 P. 97, 
129 CaL 567. 

29 aJ. p 244 note 73. 

58. CaL—Stuckenbruck v. Board of 
Sup'rs of San Joaguln County, 225 
P. 857, 193 CaL 506. 

IlL—People V. Bergin, 172 N.R 60, 
840 DL 20. 

N.M.—Gutierrez v. Middle Rio Grande 
Conservancy Dist, 282 P. 1, 84 N. 
M. 346, 70 A.L.R. 1261, certiorari 
denied 50 S.Ct 158, 280 U.S. 610, 
74 L.Ed. 658. 

29 CJ. p 244 note 75. 

Pzomotioii of public health 
Under statute, boards of county 
commissioners have authority to es¬ 
tablish sanitary sewer districts only 
where districts are required for pur¬ 
pose of promoting public health and 
welfare.—Coblentz v. Sparks, D.C. 
Ohio, 35 F.Supp. 605. 

OoxLtlageiLt oompeasaiioii payable 
to county commissioners In estab¬ 
lishing sewer district dlsaualifles 
commissioners. If objection is made 
before obligations are created.—State 
V. Board of Com'rs of Allen County, 

1177 N.R 271, 124 Ohio St 174. appeal 
dismissed Board of Com’rs of Allen 
County, Ohio v. State of Ohio ex rel. 
Bowman, 52 S.Ct 494, 286 U.S. 526, 
76 L.Ed. 1269. 


Statutes haid not Invalid 

N.C.—^Town of Kenilworth v. Hyder, 
147 S.R 786, 197 N.C. 86. 

Ohio.—State v. Board of Com'rs of 
Allen County, 177 N.R 271, 124 
Ohio St. 174, appeal dismissed 
Board of Com’rs of Allen County, 
Ohio V. State of Ohio ex rel. Bow¬ 
man, 52 S.Ct 494. 286 U.S. 526, 76 
LEd. 1269. 

Control of hoard of health 

Creation of sanitary district held 

largely under control of state board 

of health.—^Drysdale v. Prudden, 145 

S.E. 580, 195 N.C. 722. 

57. IlL—Wilson V. Chicago Sanitary 
Dist, 27 N.R 203, 183 Ill. 443. 

N.T.—^Metropolitan Bd. of Health v. 
Heister, 87 N.Y. 661. 

58. U.S.—Coblentz v. Sparks, D.C. 
Ohio, 35 F.Supp. 605. 

Ohio.—State v. Board of Com’rs of 
Allen County. 177 N.R 271, 124 
Ohio St. 174, appeal dismissed 
Board of Com'rs of Allen County, 
Ohio V. State of Ohio ex rel. Bow¬ 
man, 52 S.Ct. 494, 286 U.S. 626, 76 
L.Ed. 1269. 

59. IlL—Chicago & E. L Ry. Co. v. 
Sanitary Dist. of Bloom Tp., 188 N. 
E. 585, 350 IlL 542—^People v. Bow¬ 
man, 93 N.R 244, 247 Ill. 276. 

80l IlL—^People v. Bergin, 172 N.R 
60, 340 HI. 20—^People v. Bowman, 
93 N.E. 244, 247 IlL 276. 

61. HL—^People v. Bowman, supra. 

68. IlL—^People V. Bowman, supra. 
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them at pleasure. A constitutional provision, which 
prohibits the incorporation of “cities, towns and 
villages” by local or special legislation, has been 
held not to prevent the incorporation of a sanitary 
district by special act as shown in the CJ.S. title 
Statutes §§ 182, 183, also 29 CJ. p 244 note 81. 

c. Territorial Extent 

within constitutional iimitations, the territorial ex¬ 
tent of a sanitary district Is within the discretion of the 
legislature. 

The territorial extent of a sanitary district is, 
within constitutional limitations, within the discre¬ 
tion of the legislature.®3 Thus it may disregard the 
boundaries of previously created political subdivi¬ 
sions,®^ and include counties,®® municipalities,®® and 
drainage districts®^ previously organized, although 
functions formerly belonging to local officers are 
thereby transferred to state officers.®® 

d. Proceedings for Organization 

statutory requirements must be substantially com¬ 
piled with In proceedings for the establishment of sani¬ 
tary districts. 


The proceedings for the establishment of sanitary 
districts are regulated by statute and the require¬ 
ments must be substantially complied with.®® This 
is true with regard to notice of intention,'^® the pe¬ 
tition,election,^® and notice of election.^® In ac¬ 
cordance with general rules, where a bona hde at¬ 
tempt has been made to organize a sanitary district, 
and such district exists as a de facto corporation, 
the legality of its organization cannot be collater¬ 
ally attacked for irregularities and defects not af¬ 
fecting the jurisdiction of the tribunal by which it 
was created thus it cannot be questioned by a 
landowner in an action by the district for delinquent 
taxes levied by it.*^® 

e. Powers 

The powers of sanitary districts ordinarily are mat¬ 
ters of legislative discretion and they can exercise only 
such powers as have been expressly delegated to them 
or as are necessarily Implied. 

Controlled by constitutional provisions, the pow¬ 
ers of sanitary districts are matters within the leg¬ 
islative discretion.^® A sanitary district can exer- 


03. Cal.—Stuckenbruck v. Board of 
Sup'rs of San Joaquin County, 225 
P. 867, 193 Cal. 606. 

29 C.J. p 244 note 82. 

Benefits 

(1) While no land can be taken for 
sanitary district without beln? bene¬ 
fited. a xsneral act, authorizing cre¬ 
ation of sanitary district, and provid¬ 
ing for hearing by landowners not 
benefited before establishing bound¬ 
aries of district, has been held not 
Invalid as not authorizing exclusion 
of property not benefited.—^Drysdale 
V. Prudden. 143 S.K 530, 195 N.C. 722. 

(2) Liands within sanitary water 
and sewer district cannot escape lia¬ 
bility for tax solely because they will 
not receive direct benefits.—Town of 
Kenilworth v. Hyder, 147 S.R 736, 
197 N.a 86. 

(3) Act prohibiting compelling one 
owning water and sewer system to 
become part of sanitary district has 
been held to refer to district system, 
and not boundary lines of '‘district.** 
—^Town of Kenilworth v. Hyder, su¬ 
pra. 

Betachlng tenltory 
Knactment of ordinance disconnect¬ 
ing territory from sanitary district 
was held compulsory on trustees of 
district after majority vote by vot- 
ters of such territory favoring dis¬ 
connection, where interests of district 
at large, were not thereby prejudiced. 
—Chicago & K. L By. Co. v. Sanitary 
Diet, of Bloom Tp., 183 N.B. 586, 360 
HL 542—^People v. Bergln, 172 N.R 
60, 840 Ill. 20. 


Statutes held not invalid 
IlL—^People V. Bergin. 172 N.E. 60, 
340 m. 20. 

N.C.—^Drysdale v. Prudden, 143 S.B1. 
630. 196 N.C. 722. 

64. Ill.—Wilson V. Chicago Sanitary 
Diet, 27 N.E. 203, 133 Ill. 443. 

65. Md.—^Dahler v. Washington Sub¬ 
urban Sanitary Commission, 106 A. 
10, 133 Md. 644. 

N.T.—^Metropolitan Bd. of Health v. 

Heister, 37 N.T. 661. 

Unties essentially different 
The organization of a health dis¬ 
trict having the same boundaries 
as a county, was held not so to 
provide for two sets of officials with¬ 
in the district exercising the same 
functions as to render it invalid, the 
duties of such officials being essen¬ 
tially different.—Stuckenbruck v. 

Board of Sup’rs of San Joaquin Coun¬ 
ty, 225 P. 857, 198 Cal. 606. 

66 . N.T.—^Metropolitan Bd. of 

Health v. Heister, 37 N.T. 661. 

Territory In another district 

Cities and villages, as such, are not 
“sanitary districts’* contemplated by 
a statute which excludes territory al¬ 
ready included in sanitary district.— 
People V. Bergin, 172 N.E. 60, 340 Ill. 
20 . 

67. Ill.—^People V. Bowman, 93 N.E. 
244, 247 Ill. 276. 

68 : N.T.—Metropolitan Bd. of 

Health v. Heister, 87 N.T. 661. 

69* CaL—Sanitation Diet No. 4 of 
Los Angeles County v. Payne, 241 
P. 264, 197 CaL 448. 

^o.—State ex reL Melrose Sewer 
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Dlst V. Smith, 120 S.W.2d 1102, 
343 Mo. 207. 

29 C.J. p 244 note 89. 

70. Cal.—Sanitation Dlst. No, 4 of 
Los Angeles County v. Payne, 241 
P. 264, 197 CaL 448. 

Fublioation 

CaL—Sanitation Dist. No. 4 of Los 
Angeles County v. Payne, supra. 

71. Cal.—Woodward v. Pruitvale 
Sanitary DisL, 34 P. 239, 99 Cal. 
654. 

29 C.J. p 244 note 90. 

Bight to withdraw names 

Ky.—Commonwealth ex rel. Meredith 
V. Fife, 166 S.W.2d 126, 288 Ky. 
292. 

72. CaL—Stumpf v. San Luis Obispo 
County, 63 P. 663, 131 CaL 364, 83 
Am.S.R. 860. 

Mo.—State ex reL Boatmen’s Nat. 
Bank of St. Louis v. Webster 
Groves General Sewer Dlst. No. 1 
of St. Louis County, 87 S.W.2d 905, 
327 Mo. 594. 

N.C.—^Town of Kenilworth v. Hyder, 
147 S.B. 786, 197 N.C. 86—Drysdale 
V. Prudden, 143 S.E. 530, 195 N.C. 
732. 

73. IlL—^People v. Weinberg, 158 N. 
E. 407, 327 IlL 168. 

29 C.J. p 244 note 92. 

74. Mo.—State ex reL Boatmen's 
Nat. Bank of St. Louis v. Webster 
Groves General Sewer Dlst. No. 1 
of St. Louis County, 37 S.W.2d 905, 
327 Mo. 594. 

29 C.J. p 244 note 94. 

76. IlL—^People V. Bowman, 98 N-EL 
244, 247 IlL 276. 

7& IlL—^People v. Berg^ 172 NA 
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'§ 5 

cise only such powers as have been expressly dele¬ 
gated to it*^^ or such as are necessarily implied.^^ 
Of necessity the powers of a sanitary district are 
either of the same general character or very sim¬ 
ilar to the powers exercised by local authorities 
with respect to the particular subjects over which 
the sanitary districts are given control and, 
where the district is empowered exclusively to make 
regulations with regard to the health of the com¬ 
munity included within it, a municipality within the 
district has no power to pass any regulations relat¬ 
ing thereto.so However, a sanitary district does not 


possess police powers properly belonging to the lo¬ 
cal authorities exercising governmental functions,81 
and the legislature cannot delegate to such districts 
police powers bestowed by the constitution on other 
local authorities.88 

The legislature may empower sanitary districts 
to issue bonds,83 and to acquire the drains of drain¬ 
age districts,84 and, within constitutional limitations, 
the legislature may provide for or authorize the im¬ 
position of taxes or special assessments to pay ex¬ 
penses of the district or the costs of improve¬ 
ments,85 and the classification and reclassification of 


60, 340 Ill. 20—People v. Nelson, 

27 N.R 217, 133 IlL 565. 

77- Ill.—I^Iann v. Downers Grove 

Sanitary Dist., 266 Ill. App. 526. 

29 C.J. p 245 note 4. 

7a Ill.—Judge V. Bergman. 101 N.E. 

674, 258 IlL 246. 

PrellTTilnary survey 

Board of supervisors of sewer dis¬ 
trict had right to incur expense of 
preliminary surveys and to issue 
warrants for preliminary expenses 
incurred.—State ex rel. Boatmen's 
Nat. Bank of St Louis v. Webster 
Groves General Sewer Dist. No. 1 
of St. Louis County. 37 S.W.2d 906. 
327 Ko. 594. 

"Adixmots” and '^addltloiis” 

(1) Within statute empowering 
sanitary district to maintain chan¬ 
nels and drains, together with proper 
adjuncts and additions, words ‘'ad¬ 
juncts" and “additions’* mean aux¬ 
iliary channels to bring sewage and 
drainage from various sewer systems 
of district into main channel there¬ 
of; and maintenance of separate 
storm-water drainage system in vil¬ 
lage embracing part of area of san¬ 
itary district was held ultra vires 
district where such storm-water sew¬ 
ers were not necessary for efficient 
operation of district's sewers.—^Peo¬ 
ple ex rel. Bailey v. Downers Grove 
Sanitary Dist., 195 N.EL 465. 359 111. 
601. 

(2) Means adopted by sanitary dis¬ 
trict primarily for purpose of reme¬ 
dying indltration of storm water 
which prevents functioning of sani¬ 
tary sewer system Is an “adjunct" 
to sewer system permissible under 
statute, notwithstanding such means 
xnay Incidentally serve another use; 
and disposal plant and storm-water 
drains were held necessary “ad¬ 
juncts" or "additions” to sewer sys¬ 
tem, permitted to be constructed by 
sanitary district, so as not to make 
proceedings for construction of Im¬ 
provements and contracts for legral. 
services thereunder ultra vires, 
where Infiltration of storm water and 
inefficiency of old disposal plant pre¬ 
vented system from functioning 
properly.—^Bunge v, Downers Grove 


Sanitary Dist. 191 N.B. 73. 356 Ill. 
531, certiorari denied Downers Grove 
Sanitary Dist. v. Bunge,-55 S.Ct. 117, 
293 U.S. 601, 79 L.Ed. 693. 

79- IlL—Judge v. Bergman, 101 N.E. 

574. 258 III. 246. 

Statute held valid 

A statute authorizing sanitary dis¬ 
tricts to construct local improve¬ 
ments by special assessments, does 
not violate a constitutional provision 
authorizing general assembly to 
"vest the corporate authorities of cit¬ 
ies, towns, and villages with power 
to make local Improvements by spe¬ 
cial assessment,” such enumeration 
being not an implied exclusion of 
sanitary districts; nor does it violate 
a provision authorizing general as¬ 
sembly to pass laws pexmiltting land- 
owners to construct drains, ditches, 
and levees for agricultural, sanitary, 
or mining purposes, and to provide 
for organization of drainage districts, 
and vest corporate authorities there¬ 
of with power to construct improve¬ 
ments by special assessments.—Tay- 
lorvllle Sanitary Dist v. Winslow, 
147 N.E. 401, 317 lU. 25. 

Sa N.Y.—Jamaica v. Long Island 
R. Co., 87 How.Pr. 379. 

81- Cal.—^In re Werner, 62 P. 97, 
129 Cal. 567. 

29 aj. p 245 note 6. 

82. CaL—In re Werner, supra- 

83. CaL—^Woodward v. Frultvale 
SaniUry Dist, 34 P. 239, 99 CaL 
554. 

Mo.^State ex rel. Melrose Sewer 
Dist V. Smith. 120 S.W.2d 1102, 
348 Mo. 207. 

N.C.—^DrysdaJe v. Prudden, 143 S.E!. 

630, 195 N.C. 722. 

SLectiou 

(1> As regards question whether 
issuance of sanitary district bonds 
requires vote of whole county, is¬ 
suance of such bonds must be con¬ 
sidered as debt contracted by sani¬ 
tary district alone, and not that of 
county, notwithstanding full faith 
and credit of county was pledged 
for payment: and statute providing 
that question of issuance of bonds 
of sanitary district shall be submit¬ 
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ted to qualified voters of district 
rather than whole county fully com¬ 
plies with constitutional requirement. 
—Bourne v. Board of Sup'rs of Hen¬ 
rico County. 172 S.E. 245, 161 Va. 
678. 

(2) In election on bond Issue for 
sewage district disposal plant, failure 
to publish in newspaper twenty days 
prior to election location of voting 
precinct in rural area of district did 
not invalidate election ^ where fifty- 
five per cent of legal voters of rural 
area voted as compared with forty- 
four per cent of voters in urban area 
in which notice was given, and total 
possible vote of rural area could not 
have changed outcome of election.— 
Fiedler v. Sanitary Dist of Bloom 
Tp., 194 N.E. 321, 859 IlL 221. 
Purpose 

Under statute providing for issu¬ 
ance of sanitary district bonds, reci¬ 
tation in ordinance adopted by dis¬ 
trict that more than a specified 
amount of money was required to 
treat and dispose of sewage, that 
revenues of district were not suffi¬ 
cient to construct necessary plants, 
and that it was to best Interest of 
district to borrow such amount for 
that purpose was a sufficient state¬ 
ment of purpose.—Fiedler v. Sanitary 
Dist. of Bloom Tp., 194 N.EL 321, 369 
IIL 221. 

84. IlL—^People v. Bowman. 98 N.EL 
244, 247 IlL 276. 

85. IlL—^People ex rel. Wangelin v. 
Pennsylvania R. Co., 23 N.E.2d 38, 
372 Ill. 223—Wilson v. Chicago 
Sanitary Diet.. 27 N.EL 203, 183 UL 
443. 

Mo.—State ex reL Boatmen's Nat. 
Bank of St. Louis v. Webster 
Groves General Sewer Dist. No. 1 
of St Louis County, 87 S.W.2d 906, 
327 Mo. 594- 
Oenazal tax 

Levy authorized by general act on 
all taxable property of sanitary dis¬ 
trict was held "general tax,” and not 
limited by benefits conferred.—^Drys- 
dale V. Prudden. 148 S.E. 630. 195 N. 
O. 722. 

FubUo property 

Municipal corporation was not 
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property in the district as the basis for assessment.*® 
The power to make special assessments must be 
clearly conferred and strictly pursued,*7 and, to be 
valid, a tax or assessment must comply with con¬ 
stitutional and statutory provisions relating to the 
purpose,** amount,** and the mode*® of the levy or 
assessment. 


§ e 

The powers and duties of sanitary authorities 
generally are considered infra §§ 9-42. 

§ 6. Boards and OfBoers 

Boards of health are governmental agencies and have 
been regarded as administrative bodies. 

Boards of health are regarded as administra- 
tive,9i and not judicial,9® bodies, notwithstanding a 


bound by greneral words relatinsr to 
tajcatlon of real property In statutes 
creating sanitation district, and Is 
not liable for special assessments on 
property privately owned when san¬ 
itation district was created but ac¬ 
quired by city and used for public 
purposes before assessments were 
made.—Lios Angeles County Flood 
Control Diet v. Superior Court in 
and for Los Angeles County, 280 P. 
866 , 207 Cal 709—City of Inglewood 
V. Los Angeles County, 280 P. 860. 
207 Cal 697. 

Xden 

Cost of filling in connection with 
drainage system recommended by 
board of health was apportioned un¬ 
der statute, and territory had Hen 
on each parcel of land for cost of 
fUUng it, and filing notice of Hen was 
not indispensable to attachment of 
territory's lien for filling, but was 
indispensable only, to enforcement, 
and such notice of territory's Hen 
for filling was not required to show 
apportionment of cost of filling non¬ 
contiguous parcels of land; and, 
in proceeding to register title to par¬ 
cel of land filled by territory, lien for 
cost of filling was not forfeited by 
falling to interpose claim.—Territory 
V. Lum Tip Kee, 81 Hawaii 446. 
Appeal fjeom assessment 

Where successful objectors to con¬ 
firmation of supplemental assessment 
to pay estimated deficiency in cost of 
sanitary district sewer did not appeal 
from Judgment overruling other ob¬ 
jections. sanitary district's appeal 
presented single question whether 
court erred in sustaining objection 
successfully urged.—^Hinsdale Sani¬ 
tary List. V. Washburn. 188 N.13. 846, 
864 lU. 240. 

86 , Md.—Dahler v. Washington Sub¬ 
urban Sanitary Commission, i06 A. 
10, 138 Md. 644. 

Special benefit 

The validity of an ordinance pro¬ 
viding for a special assessment for 
payment of the cost of constructing 
a plant for the purification of sew¬ 
age must be treated by the rule 
whether the proposed improvement 
will especially enhance the value of 
adjacent property over and above the 
amount of general benefits to the 
whole municipality therefrom.—Mann 
V. Downers Grove Sanitary Dist., 266 
IllJ^p. 526. 

39 0.J.S.—62 


87. Ill.—^Mann v. Downers Grove 
Sanitary Dist., supra. 

88 . Ohio.—State v. Board of Com'rs 
of Allen County, 177 N.B. 271, 124 
Ohio St. 174, appeal dismissed 
Board of Com'rs of Allen County, 
Ohio v. State of Ohio ex rel. Bow¬ 
man, 62 S.Ct. 494, 286 U.S. 526, 
76 L.EcL 1269. 

89. HI.—^Hinsdale Sanitary DlsL v. 
Washburn. 188 N.B. 846, 354 Ill. 
240—^People v. Wabash By. Co., 
161 N.B. 601, 321 Ill. 39—People v. 
New York, C. & St. L. R. Co., 147 
N.R 494, 316 Ill. 462. 

Limitation as to amount of indebt¬ 
edness see infra § 43. 

nreoessities of distxlot 

Sanitary district could not ac¬ 
cumulate, by taxation, large surplus 
to be used at some indefinite time 
for purpose which had not been de¬ 
termined; and where, after sanitary 
district’s retirement of bonds and' 
charging all sums paid off on con¬ 
tracts against funds on hand, there 
remained surplus far beyond ordi¬ 
nary requirements for year, levy was 
held unnecessary.—^People ex rel. 
Schaefer v. New York, C. & St. L. R. 
Co., 187 N.B. 448, 353 Ill. 518. 
Additional tax 

Legislature cannot authorize an¬ 
nual levy of additional tax after year 
for which authorized by sanitary dis¬ 
trict voters under prior statute, and 
statutory limitation of "annual tax" 
was held not to indicate intent to 
continue indefinitely sanitary dis¬ 
trict’s authority to levy additional 
tax authorized by voters; doubt as 
to sanitary district's continuing au¬ 
thority to levy additional tax au¬ 
thorized by voters must be resolved 
against district, and an act author¬ 
izing termination of right to levy 
additional tax by sanitary district 
cannot be followed as legrislative con¬ 
struction of earlier act.—^People v. 
Central IlUnols Public Service Co., 
159 N.BL 797, 328 Ill. 440. 

Klmitatlox oonstraed 
Under a statute authorizing a san¬ 
itary district to borrow money and 
issue bonds therefor, and to levy and 
collect other taxes for corporate pur¬ 
poses, the aggregate amount of 
which shall not exceed one third of 
one per cent, the limitation in the 
amount of taxes which can be levied 
applies to taxes for other corporate 
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purposes, and is additional to the 
amount levied for Interest and sink¬ 
ing fund on the bonds.—People v. 
Illinois Cent R. Co., 133 N.B. 779, 301 
Ill. 288. 

9®- Ill.—^People V. Illinois Cent. R. 

Co., 133 N.B. 779, 301 Ill. 288. 
ELaotioa 

Ill.—People V. Central Illinois Public 
Service Co., 154 N.R 438, 324 IlL 
85. 

Valid ordlauace 

(1) A vaUd ordinance is the foun¬ 
dation of any improvement by spe¬ 
cial assessment and cannot be dis¬ 
pensed with; unless a valid ordi¬ 
nance is shown, there is nothing on 
which a subsequent proceeding 
rest.—^Mann v. Downers Grove Sani¬ 
tary Dist., 266 IlLApp. 526. 

(2) If sanitary district ordinance 
for the making, levy, and collection 

^ of a special assessment Is ultra vires, 

' no rights can arise under it.—^Mann 
V. Downers Grove Sanitary Dist, 281 
IlLApp. 412. 

(3) Where ordinance was not ultra 
vires holding of county court that 
it was void or invalid did not neces¬ 
sarily render all orders entered by 
such court in the particular special 
assessment proceeding a nullity.— 
Mann v. Downers Grove Sanitary 
Diet, 281 IlLApp. 412. 

X«vy by percentage ineHO. vaUd 
Ill.—^People ex rel. WangeUn v. Penn** 
sylvania R. Ca, 28 N.R2d 38, 372 
IlL 223. 

Public heoiriiig 

Where unexpected natural condi¬ 
tions increased final cost of sanitary 
district sewer and numerous prop¬ 
erty owners failed to pay assess¬ 
ments, failure to accord public hear¬ 
ing on matter of deficiency assess¬ 
ment to take care of such items was 
held not to invalidate assessment.— 
Hinsdale Sanitary Dist. v. Washburn, 
188 N.B. 346, 354 Ill. 240. 

ZttvBlldlty of ordinance held res 
adjudicata.—Mann v. Downers Grove 
Sanitary Dist. 281 IlLApp. 412. 

9L IlL—^People V. Dunn, 99 N.R 
577, 255 IlL 289. 

29 C.J. p 245 note 9. 

92 . N.Y.—^People v. New York 

Health Dept, 82 N.R 187, 189 N.Y. 
187, 13 L.R.A.N.S., 894—Golden v. 
Health Dept. 47 N.Y.S. 623, 21 App. 
Div. 420. 
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statute providing that the actions, proceedings, au¬ 
thority, and orders of such boards shall be regard¬ 
ed as in their nature judicial.®^ They are govern¬ 
mental agencies,®^ endowed by law with distinct le¬ 
gal rights,®^ and the duties imposed on them are 
governmental.®® They act for the public,®^ and not 
as agents of the local authorities.®® 

A board of health has been said to be a legal 
entity,®® of the nature of a political^ or public® cor¬ 
poration, but not a corporation.® However, in some 
jurisdictions boards of health are expressly made 
bodies corporate.^ 

The term “Board of health” is a descriptive one 
applicable to an official body consisting of several 
persons.® 

Health officer. Ordinarily the health officer is the 
executive officer of the board of health.® He acts 
for it to execute its lawful rules and regulations.^ 
His duty is that of oversight and direction, more 
than personal execution.® 

The duties of health officers are public and not 
private as regards their liability to an individual 
on their official bonds.® 


39 C.J.S. 

§ 7. — Appointment, Qualifications, and 
Tenure 

a. In general 

b. Eligibility and qualifications 

c. Term of office, removal, and vacan¬ 

cies 

a. In General 

Subject to constitutional provisions, the manner of 
selecting health officers Is within the discretion of the 
legislature and the selection of boards of health and 
other health officers must be according to Jaw. 

Subject to constitutional provisions, the manner 
of selecting health officers is within the discretion 
of the legislature, and it may change it at its pleas¬ 
ure.^® The selection or appointment of boards of 
healty^ and other health officers^® must be accord¬ 
ing to law. Where the members of a sanitary board 
have been regularly elected and qualified, their acts 
as officers of such board cannot be inquired into in 
a collateral proceeding, but only by some direct pro¬ 
ceeding to test their right to office,i® and a person 
appointed as health officer and performing the duties 


93. N.Y.—People v. New York 

Health Dept., 82 N.K 187, 189 N.Y. 
187, 13 L,R.A-,N.S., 894—Golden v. 
Health Dept., 47 N.Y.S. 623. 21 App. 
Div. 420. 

94. U.S.—People of State of Illi¬ 
nois. for Use of Trust Co. of Chi¬ 
cago V. Maryland Casualty Co.. C. 
C.A.I1L, 132 F.2d 850. 

Ala.—^Hard v. State ex rel. Baker, 
154 So. 77, 228 Ala. 517. 

Ky.—^Henderson County Bd. of 

Health v. Ward, 54 S.W. 726, 107 
Ky. 477, 21 Ky.L. 1193. 

Ohio.—State ex rel. West v. Peyler, 
32 N.B.2d 13, 137 Ohio St. 602. 
State tnhexonloBls hoard was held 
state agency composed of state offi¬ 
cers having governmental corporate 
authority so that property duly ac¬ 
quired thereby is state property.— 
Brash V. State Tuberculosis Board, 
167 So. 827, 124 Fla. 167. 

State officers 

Liocal registrars of vital statistics 
are appointive state officers.—State 
ex inf. McKittrick v. Langston, Mo., 
84 S.W.2d 131. 

Serivatlos. of fimds 
A county board of health is a 
^'subordinate governmental agency," 
which of necessity must derive funds 
either ffom state or county, or both, 
with which to pay salaries or other 
expenditures required in carrying on 
health program of state.—Champion 
V. Vance County Board of Health. 
19 S.S12d 239. 221 N.C. 96. 

9& Sy.—Henderson County Bd. of 


Health v. Ward, 54 S.W. 726, 107 
Ky. 477, 21 Ky.L. 1193. 

96l U.S.—^People of State of Illinois, 
for Use of Trust Co. of Chicago, 
v. Maryland Casualty Co., C.C.A. 
111., 132 F.2d 850. 

29 C.J. p 245 note 12. 

97. U.S.—People of State of Illi¬ 
nois, for Use of Trust Co. of Chi¬ 
cago V. Maryland Casualty Co., 
supra. 

29 C.J. p 245 note 15. 

98L Mich.—^Detroit Civ. Serv. Com¬ 
mission V. Hngel, 150 N.W. 1081, 
1S4 Mich. 269. 

29 C.J. p 245 note 16. 

99. Ont.—^Re Provincial Bd. of 
Health, 46 Ontli. 687, 51 Dom.L.R 
444. 

1. La.—New Orleans v. Stein, 69 So. 
43, 137 La. 652. 

2. Mich.—^Davock v. Moore, 68 N.W. 
424, 105 Mich. 120, 28 L.R.A. 783. 

29 G.J. p 245 note 19. 

3. III.—^People V. Dunn, 99 N.E. 677, 
255 Ill. 289. 

N. J.—New Jersey Health Bd, v. Phil- 
lipsburg, 96 A. 62, 63, 85 N.J.Eq. 
161. 

29 CJ. p 245 note 20. 

Fla.—^Forbes v. Escambia County 
Bd. of Health, 9 So. 862, 28 Fla. 
26, 13 L.R.A. 649. 

29 C.J. p 245 note 21. 

Saaitaxy ooimwlssion, created by 
Maryland statute, is pubUc corpora¬ 
tion.—Washington Suburban Sani¬ 
tary Commission v- Magruder, 12 F. 
2d 832, 56 App.D.a 297. 
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6. N.Y.—Fisher v. Kelly, 44 N.H.2d 
413, 289 N.Y. 161, affirming 36 N. 
Y.S.2d 497, 264 App.Dlv. 596. 

Ala.—Hard v. State ex rel. Baker, 
154 So. 77, 228 Ala. 617. 

29 C.J. p 245 note 22. 

7. Ala.—Hard v. State ex reL Ba¬ 
ker, supra. 

29 C.J. p 245 note 23. 

& Ky.—^Breckinridge County v. Mc¬ 
Donald, 159 S.W. 649, 164 Ky. 721— 
Trabue v. Todd County, 102 S.W. 
309, 125 Ky. 809, 31 Ky.L. 332. 

9- U.S.—People of State of Illinois, 
for Use of Trust Co. of Chicago, 
V. Maryland Casualty Co., C.C.A. 
Ill., 132 F.2d 850. 

la IlL—^People V. Bowman, 93 N. 
E. 244, 247 IlL 276. 

11. Kan.—State v. Mataaaarln, 217 
P. 930. 114 Kan. 244. 

29 C.J. p 245 note 29. 

12. Minn.—State ex rel'. Wenzel v. 
May. 251 N.W. 529, 190 Minn. 336. 

N.M.—^Board of Com*rs of Colfax 
County v. Department of Public 
Health, 100 P.2d 222, 44 N.M. 189. 
Ohio.—State ex rel. West v. Feyler, 
32 N.E.2d 13. 137 Ohio St 602. 

29 C.J. p 245 note 30. 

Tims 

The governor's appointment of 
state superintendent of public health 
before expiration of incumbent's 
term was valid.—Perkins v. Hughes, 
91 P.2d 261, 53 Ariz. 623. 

13. CaL—W oodward v. Fruitvale 
Sanitary Dist, 84 P. 239, 99 CaL 
654. 
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of his office and accepting emoluments from it is at 
least a de facto officer.^^ However, health officers 
appointed under an invalid statute cannot be held de 
facto officers where a de jure board of health exists 
under a valid statute.^^ 

Delegation of authority. In the absence of stat¬ 
utory authority the power to appoint a board of 
health cannot be delegated.^® 

Appointment by state or county authorities. Sub¬ 
ject to the general rules, the power to select local 
health officers may be vested in state authorities.^^ 
or in the authorities of local subdivisions of the 
state.^® However, under a constitutional provi¬ 
sion securing to the respective localities the power 
of election or appointment of city, town, and village 
officers, the power to appoint or to fill vacancies, in 
default of action on the part of the local authorities, 
cannot be left to stated® or countyofficers. 

Subordinate officers or agents. While the power 
of boards of health to appoint subordinate officers 
is not inherent.2i Such power need not be express¬ 
ly conferred by statute but may arise by implica¬ 
tion,as, for instance, from a provision granting to 
the board the power to make by-laws for the regu¬ 
lation of the action of the board, its officers and 


§ 7 

agents, in the discharge of their duties.^® A county 
board has been held to have the implied power to 
appoint a health officer or assistants.^^ 

Boards of health may employ assistants for the 
health officer when necessary to eradicate an epi- 
demic.25 

b. Eligibility and Qualifications 

Members of the board of health and health ofRcers 
must possess the qualifications prescribed by statute. 

The qualifications of members of boards of health 
and other health officers are such as are prescribed 
by law.26 Where an official oath is required, the 
taking of such oath is necessary to the legal posses¬ 
sion of the office,27 but in the absence of statute 
health officers are not required to file a bond.2® 
Whether one who is already a public officer is or is 
not eligible for a health office may depend on the 
provisions of the particular statute and on the gen¬ 
eral rules as to incompatible offices.^® 

Under some statutes a county health officer is not 
an officer within the meaning of a general statute 
requiring a person to be an elector of the state in 
order to be eligible to office.®® 


N.J.—^Bamiso v. Board of Health of 
ESast Hanover Tp., Morris County, 
200 A. 756, 120 H.J.Law 463. 

14. Cal.—^Lesem v. Getty, 72 P.2d 
183, 23 Cal.App.2d 67. 

15ta N.C.—Sams v. Board of Com'rs 
of Madison County, 7 S.E.2d 640, 
217 H.C. 284. 

1& Mass.—Attorney General v. Mc¬ 
Cabe. 62 N.m 717, 172 Mass. 417. 
17. Colo.—^McNlchols v. People ex 
rel. Hershey, 22 P.2d 181, 92 Colo. 
469. 

29 C.J. p 246 note 36. 

PoilTure to exercise power 
That state board of health did not 
appoint local regristrar of vital sta¬ 
tistics for registration district until 
1929 was held not to deprive board 
of Its power under 1907 statute re¬ 
lating to vital statistics, to appoint 
registrar every two years, and there¬ 
fore board’s appointee could recover 
compensation attached to office.—- 
McNichols V. People ex reL Hershey, 
supra. 

On removal 

Removal from office, resulting 
from statute shortening term, creat¬ 
ed ’Vacancy” which could be filled by 
governor during senate recess.—State 
ex reL Saint v. Dowling, 120 So. 693, 
167 La 907. 

1& Mo.—State ex reL McGrath v. 

Wlethaupt, App„ 246 S.W. 674. 
NJr.—Skladzien v. Board of Educa¬ 
tion of City of Bayonne, 173 A. 600, 


12 H.J.Misc. 602, affirmed 178 A. 
793, 116 N.J.Law 203. 

N.M.—^Board of Com'rs of Colfax 
County V. Department of Health, 
100 P.2d 222. 44 N.M. 189. 

Selection of municipal board of health 
see the C.J.S. title Municipal Cor¬ 
porations S 654, also 43 C.J. p 383 
notes 88-90. 

Statute Inoperative in. bhaztered 
oonntleB 

Statute empowering board of su¬ 
pervisors to appoint county health 
officer who shall be employee of 
county and not county officer applies 
solely to unchartered counties and is 
inoperative in chartered counties, 
which, imder authority of their char¬ 
ters, have provided for health officer, 
regardless of particular title given 
him and regardless of variance In 
official title given to the office in var¬ 
ious enactments.—^Lesem v. Getty, 72 
P.2d 183, 28 Cal.App.2d 67. 

Czeatloii. of offloe 

Attempt of administrative code for 
county to create office of director of 
public health and sanitation was 
held effective, as against contention 
that purpose of administrative code 
was to provide for conduct of vari¬ 
ous offices of county and that it wcls 
not within purport of code to create 
office, since there is no requirement 
that ordinance shall relate to but one 
subject or that its title should dis¬ 
close all its purposes.—^Lesem v. 
Getty, 72 P.2d 183, 23 CaLApp.2d 67. 
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19. N.Y.—Towne v. Porter, 113 N.T. 

S. 768, 128 App.Div. 717. 

29 C.J. p 246 note 36. 

20l N.Y.—People v. Houghton, 74 N- 
E. 830, 182 N.Y. 301. 

29 C.J. p 246 note 87. 

21. Mont.—^Pue v. Lewis and Clark 
County, 243 P. 673, 75 Mont 207. 

29 C.J. p 246 note 38. 

22. ni.—Kimball V. People, 46 IlL 
297. 

29 C.J. p 246 note 39. 

23. Ill.—^Kimball v. People, supra. 

24. CaL—Valle v, Shaffer. 81 P. 1028, 
1 CaLApp. 183. 

N.M.—^Boa3*d of Com'rs of Colfax 
County V. Department of Health, 
100 P.2d 222, 44 N.M. 189. 

25. Ky.—^Breckinridge County v. 
McDonald, 169 S.W. 549, 154 Ky. 
721. 

26. Vt—^Nay v. Underhill, 42 A. 610, 
71 Vt 66. 

27. N.Y.—^People v. Hicks, 168 N.Y. 
S. 757, 173 App.Dlv. 338, affirmed 
116 N.E. 1069, 221 N.Y. 503—In re 
Xiansingburgh Bd. of Health, 60 N. 
Y.S. 27. 43 App.Div. 236. 

2BU CaL—Woodward v. Fruitvale 
Sanitary Diet, 84 P. 239, 99 CaL 
564. 

29l N.J.—Clay v. Civil Serv. Com¬ 
mission, 96 A. 363, 88 N.J,Law 502. 
29 aj. p 246 note 60. 

30. Ala.—^Harrington v. State, 76 So. 
422, 200 Ala. 480. 
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Under a statute providing that the governor, with 
the advice and consent of the council, shall appoint 
nine persons who shall constitute a state board of 
health, etc., it has been held to be competent to ap¬ 
point a woman as a member of such board.31 

Nonresidents. Health officers or members of 
boards of health may be, and sometimes are, re¬ 
quired by statute to be residents of the state,^^ and 
of the town or district in which they are to serve,33 
for a specified period of time.34 

Physicians, Under some statutes a health officer 
must be a physician,33 and the board of health must 
be composed in part of physicians.36 It has been 
held that a statute providing that three out of five 
members of the board of health shall, if practica¬ 
ble, be duly registered and licensed physicians is not 
intended to prohibit the organization of a board of 
health with more than three physicians as mem- 

bers.37 


c. Term of Office, Bemoval, and Vacancies 

The tenure of health officers Is that prescribed by 
law, and ordinarily the person or board having the pow¬ 
er to appoint has the power to discharge. 

The tenure of office of health officers is that pre¬ 
scribed by law.38 A health officer may hold over 
on failure to select a successor,3 9 or until the suc¬ 
cessor qualifies,^® and such failure does not create 
a vacancy.^i 

Removal. Subject to the general rules, the leg¬ 
islature may provide for the removal of health offi¬ 
cers, ^2 and ordinarily the person or board having 
the power to appoint has the power to discharge.43 
In the absence of statutory or constitutional pro¬ 
vision making a health officer removable for cause 
only or fixing the term of his office, such officer 
holds at the pleasure of the appointing authority.44 

Review. Where a subordinate officer is remova- 


31. Mass.—Opinion ot Justices, 136 
Mass. 578. 

29 C.J. p 246 note 62. 

32. KT.—^People V, Platt, 22 N.E. 
937, 117 N.Y. 159, afflrmingr 8 N.T. 
S. 367, 50 Hun 454. 

29 C.J. p 246 note 55. 

33- Vt—Nay v. Underhill, 42 A. 610, 

71 Vt. 66. 

29 C.J. p 246 note 66. 

34. Wls.—^Kempster v. Milwaukee, 

72 N.W. 743, 97 Wis. 343. 

35. N.J.—Chastney v. State Board 
of Education, 145 A. 730, 7 N.J. 
Mlsc. 385. 

Xdcensed osteopath, not licensed 
under Medicine and Surgrery Act, was 
held not auallfied for position of 
**medlcal Inspector** for board of edu¬ 
cation.—Chastney v. State Board of 
Education, supra. 

36L Mass.—Commonwealth v, Swar 
sey, 133 Mass. 538. 

29 CJ. p 246 note 59. 

37. La.—State v. Kohnke, 31 So. 46, 
106 La. 420. 

38. La.—Gouaux V. Smith, 107 So. 
466, 160 La. 617. 

N.T.—State Board of Pharmacy v, 
Mlshkingr. 120 N.Y.S. 753, 65 Mlsc. 
588. 

29 C.J. p 246 note 64. 

Statute ooBStroed 
Under statute providing: that state 
superintendent of public health shall 
hold office for two years from first 
Tuesday in April succeeding: his ap¬ 
pointment, one appointed to such 
office on May 10, 1937, Is entitled to 
continue in possession thereof until 
first Taesday In April, 1940, not 1939, 
unless vacancy occurs sooner in man¬ 
ner provided by law.—^Perkins v. 
Hushes, 91 P.2d 261, 53 Ariz. 523. 


Shortening: term of office 
Statute shortenlns term of office 
of president of board of health was 
I held not violative of constitutional 
I provision prescribing: exclusive meth- 
I od of removal or constitutional pro- 
I vision relating: to removal on address 
I of two thirds of each house, or as re¬ 
ducing: salary without two-thirds 
vote of legislators.—State ex rel. 
Saint V. Z^owllng:, 120 So. 593, 167 La. 
907. 

Conflxmatlon or rejection 
Appointments by the governor as 
members of the state board of health, 
although not acted on by the senate, 
and never rejected by that body, en¬ 
title them to hold their offices to 
the end of their terms, or until the 
appointments are considered and re¬ 
jected by the senate.—State v. Matas- 
sarin, 217 P. 930, 114 Ean. 244. 
Partldpatiiig in meg:al meeting: 

The action of a legal member of 
the state board of health in qualify¬ 
ing under appointment and attending 
and in part participating in an Ille¬ 
gally constituted meeting of the 
board, where there was less than a 
quorum of those who assumed to act 
at such meeting, cannot be regard¬ 
ed as a resignation of his office, or 
as affecting the title to the office 
with which he has been vested under 
a previous legal appointment.—State 
V. Matassarin, 217 P. 930, 114 K’sn. 
244. 

sa. N.T.—-People v. Scott. 64 N.Y.S. 
970, 31 Mlsa 131, affirmed 68 N.Y.S. 
1146, 67 App.Div. 630. 

4a Mo.—State ex inf. McKlttrlck v. 
Langston, 84 S.W.2d 13L 

41- N.Y.—^People v, Scott, 64 N.Y.S. 
970, 81 Misc, 131, afllrmed 68 N.Y, 
S. 1146, 57 App.Div. 630. 
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42. N.J.—^Dettllnger v. Ocean Tp., 
141 A. 737, 6 N.J.M1SC. 485, 101 N. 
J.Eq. 442. 

Or.—^Van Brakle v. State Bd. of 
Health, 144 P. 1170, 74 Or. 867. 

43. N.M.—^Board of Com'rs of Colfax 
County V. Department of Public 
Health, 100 P.2d 222, 44 N.M. 189. 

29 C.J. p 247 note 70. 

4A. Mo.—Cook V. St. Francois Coun¬ 
ty, 162 S.W.2d 252, 349 Mo. 484. 

29 C.J. p 247 note 71. 

Sule of hoard of edueatloiL 
Acceptance of post as medical In¬ 
spector of schools constitutes accept¬ 
ance of office and creates no contract 
between Inspector and board of edu¬ 
cation, and rule of board of educa¬ 
tion fixing term of school medical 
inspector did not prevent succeeding 
board of education from selecting In¬ 
spector of its own; and a medical 
Inspector of schools appointed by 
board of education for three-year 
term was held to be removable with¬ 
out preferment of charges, before 
expiration of term, by board of edu¬ 
cation for year subsequent to ap¬ 
pointment, where term of some of 
members of board expired each year, 
notwithstanding new board of edu¬ 
cation received reports of medical in¬ 
spector and paid him salary for six- 
week period.—Skladaien v. Board of 
Education of City of Bayonne, 173 
A. 600, 12 N.J.Misc. 602, affirmed 178 
A. 793, 115 N.J.Law 203. 

Statute held to authorize merit sys¬ 
tem 

The statute directing the board of 
health to make rules and regulations 
for the government of the board. Its 
officers, and its meetings was suffi¬ 
cient to empower the board to adopt 
a merit system for the government 
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TdIc by the board of health for cause, it has been 
held that the proceedings for removal may be re¬ 
viewed on certiorari and the action of the board re¬ 
versed if there is no evidence to support it.^® How¬ 
ever, it is only when there is an arbitrary exercise 
■of the power of removal that the court may revise 
such action.^® 

§ 8. -Compensation 

a. In general 

b. Amount 

a. In (General 

Members of a board of health and other health offi¬ 
cers are entitled to compensation only In so far as pro¬ 
vision Is made therefor by law. 

Members of a board of health, and other health 
■officers, sustaining an official relation to the health 
department of the general or local government are 
entitled to compensation only in so far as provision 
is made therefor by law;47 and in the absence of 
such provision their services are deemed to be ren¬ 
dered gratuitously.-^® It has been held that a reso¬ 
lution communicated by a board of health to one of 
its officers and assented to by the latter to the effect 
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that his position will in the future be regarded as 
honorary will deprive him of any right to future 
compensation.^® 

Where the board of health has power to remove 
an officer at any time, such removal does not con¬ 
stitute a breach of the contract of employment,®® 
and the appointee is not entitled to compensation 
after such removal or revocation of the appoint¬ 
ment,but, where there is no authority to dis¬ 
charge without cause, one so discharged who has 
been appointed for a specified term may, on tender 
of his services, recover the salary accruing for the 
remainder of the term.®® 

b. Amount 

The amount of compensation to which a health officer 
is entitled Is that fixed by statute or by the authorities 
designated for that purpose. 

The amount of compensation which a member of 
a board of health or other officer employed by, or 
connected with, the health department is entitled 
to is that fixed by statute®® or by the authorities 
designated for that purpose,®^ and where the power 
is vested in certain authorities it cannot be exercised 


■of its own department althougrh. the 
statutes did not specifically authorize 
the board of health to prepare and 
put In force a merit system.—Dun- 
shee V. Mannlngr, Ariz., 129 P.2d 924. 

45. N.T.—People v. Loner Island 
City Bd. of Health, 27 N.T.S. 660, 
76 Hun 6. 

46. Mass.—Gaw v. Ashley, SO N.E. 
790, 196 Mass. 178, 122 Am.S.R 229. 

47. Ark.—^Bursress v. Johnson Coun¬ 
ty, 260 S.W. 10, 168 Ark. 218. 

Colo.—^McNichols v. People ex rel, 
Hershey, 22 P.2d 131, 92 Colo. 469. 
m.—^Mann v. Downers Grove Sani¬ 
tary Dlst., 4 N.R2d 604, 284 Ill. 
App. 666. 

S.D.—Donahoe v. Minnehaha County, 
299 N.W. 238. 

29 C.J. p 247 note 78. 

Time 

Neither vital statistics refflstrar 
nor city is entitled to compensation 
for turning over records to county 
clerk until end of calendar year, and 
«L county board is not reauired to 
make appropriation to compensate 
local vital statistics registrar for de¬ 
livering records to county clerk un¬ 
til amount is certified by state board 
of health.—^People ex rel. Amd v. 
Heckard, 173 N.H 124, 341 HI. 144, 
modifying 254 IlLApp. 535. 

Tzeasuzy zegnlationa 

Regulation of secretary of treas¬ 
ury prescribing per diems in lieu of 
subsistence to be paid employees in 
field work had force of law, and a 
regulation prescribing .per diems in 


lieu of subsistence applied to em -1 
ployee absent from headquarters, not- | 
withstanding absence of evidence as 
to actual expense for subsistence.— 
Fuchs v. U. S., 68 CtCl. 216. 

Fay while on leave 
Surgeon in public health service 
held entitled to pay while on leave re¬ 
quested and granted as leave without 
pay.—Trotter v. U. S., 62 Ct,Cl. 668. 
Motive In appointing izomatezlal 
Board of health’s motive in ap¬ 
pointing employee for state detention 
home Is not ground for auditor’s re¬ 
fusal to issue salary warrant.—^Davis 
V. Morley, 244 P. 699, 79 Colo. 168. 
Where statute invalid 
Where act attempting to create a 
county board of health for a county 
was Invalid as a local act, the per¬ 
sons named by the act as members 
of the county board of health were 
without power to perform any duty 
prescribed thereby and physician 
named as county physician and quar¬ 
antine officer was not entitled to re¬ 
cover salary.—Sams v. Board of 
Com'rs of Madison County, 7 S.D.2d 
640, 217 N.C. 284. 

Statute hold valid 

Ariz.—^Manning v. Frohmiller, 120 P. 
2d 416, 58 Arlz. 406. 

48. Ind.—^Watts V, Princeton, 96 N. 
K 668, 49 Ind.App. 36. 

49. N.Y.—Haswell v. New York, 81 
N.Y. 266. 

50. Ky.—^Young v. Ashland, 125 S.W. 
737. 

29 CLJ. p 247 note 75. 
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51. Mo.—Cook V. St. Francois Coun¬ 
ty. 162 S.W.2d 252. 349 Mo. 484. 

Employee or officer 
Plaintiff could not recover salary 
allegedly due her as county health 
nurse, regardless whether position of 
health nurse was that of an employee 
or public officer, where there was no 
proof that state board of health made 
finding and gave authority to county 
court for appointment of health 
nurse, and there was no proof that a 
petition was filed by taxpayer for 
appointment of such nurse, and proof 
further showed that plaintiff was not 
qualified for such service by registra¬ 
tion according to state laws.—Cook v. 
St. Francois County, supra. 

52. Arlz.—^Dunshee v. Manning, 129 
P.2d 924. 

Ohio.—^Wiylarch v. Newark, 22 Ohio 
Clr.Ct,N.S., 149, 4 Ohio App. 380. 

63. N.D.—Ward County v. Halver¬ 
son, 274 N.W. 664, 67 N.D. 520. 

29 C.J. p 247 note 81. 

Expenses 

County superintendent of health 
held not entitled to recover for ex¬ 
penses allegedly Incurred in perform¬ 
ance of his duties in addition to per- 
diem compensation provided by stat¬ 
ute.—Dorough V. Board of Com’rs of 
Carter County, 64 P.2d 851, 179 OkL 
109. 

5t CaL—^Lesem v. Gettey, 73 P.2d 
183, 23 Cal.App.2d 57. 

Miss.—^Miller v. Tucker, 105 So. 774, 
142 Miss. 146. 

j N.M.—State Bureau of Public Health 
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by another.55 A statute fixing the annual salary of 
a member of a board of health without limitation as 
to time may be abrogated by subsequent enactments 
appropriating a smaller amount for the services of 
such officer and clearly evincing the intention not 
to create any liability for such purpose beyond the 
amount appropriated.®® 

In the absence of constitutional restrictions, a 
board of health may increase®^ or diminish®® the 
salaries of its employees while in office. 

Discretion. Under some statutes the authorities 
have discretionary power as to the amount of com¬ 
pensation of members of boards of health®® and 
their officers,®® and their decision is binding on the 
courts®^ in the absence of fraud or mistake®® or 
an abuse of such discretion.®® 

Fixing salary in advance. Ordinarily it is the 


duty of the officer or official board designated for 
that purpose to fix the salary of a health officer in 
advance of his appointment.®^ In case of failure to 
do so the board may fix his salary at a later date;®® 
but the contrary has also been held where the stat¬ 
ute expressly provided that the salary should be 
fixed before appointment.®® Such failure may not 
defeat the recovery of the reasonable value of the 
services rendered in an official capacity and while 
proceeding as directed by statute.®^ It has been 
held that the officer or official board cannot fix in ad¬ 
vance the salary of a health officer so as to preclude 
him from recovering adequate compensation for 
services rendered in pursuance of law and imder 
the direction of the board of health.®® 

The title to a health office has been held not to 
be affected by a failure to fix the compensation.®® 


m. POWERS AND DUTIES OP SANITARY AUTHORITIES 


A IN GENERAL 


§ 9. Powers and Construction Thereof in 
General 

Health authorities have such powers as the statutes 
confer on them. Such powers are liberally construed, 
but, In the absence of statute otherwise providing, may 
not be delegated, and may be exercised only In the ter« 
Htory for which the health authority was organized. 

Health authorities, such as boards of health, have 


such powers,*^® and only such powers,as are con¬ 
ferred on them, cither expressly or by necessary 
implication. A power expressly conferred on them 
includes the necessary authority effectually to per¬ 
form the duties delegated to them.^® While health 
authorities are frequently given authority over 
things which are not injurious to the public health, 
but merely offensive to the senses, or injurious to 


V. Board of Com*r8 of San Mlsuel 
Ck>unty, 38 P.Sd 1111, 89 N.M. 81. 
29 O.J. p 247 note 82. 

AppxopzlatloxL 

Claima of a health officer for serv¬ 
ices rendered must be disallowed, 
where the county excise board fails 
to mcdce an appropriation therefor.— 
Dorough V. Board of Com’rs of Cart¬ 
er County, 64 P.2d 851, 179 Okl. 109 
—^Board of Cbxn'rs of Creek County 
V. Robinson, 282 P. 299, 140 Okl. 142. 
55. N^.M.—State Bureau of Public 
Health v. Board of Com’rs of San 
Miguel County, 88 P.Sd 1111, 39 
N.M. 31. 

29 C.J. p 247 note 83. 

5& U.S.—Bunwoody v. U. S., 12 S. 
Ct. 465, 143 U.S. 578, 86 LBd. 269, 
affirming 23 CtCl. 82. 

29 C.J. p 248 note 84. 

57. Ohio.—State v. Massillon, 24 
Ohio Cir.Ct. 249. 

SSi N.J.—^Fredericks v. West Hobo¬ 
ken Bd. of Health. 82 A. 528, 82 K. 
J.Law 200. 

29 C.J. p 248 note 86. 

58. N.D.—^Ward County v. Halver^ 
son, 274 N.W. 664, 67 N.D. 520. 

29 dJ p 248 note 88. 
eo. Ind.—Waller v Wood, 101 Ind. 
. 188. 


61. Ind.—Waller v. Wood, supra. 

N.D.—Weu’d County v. ECalverson, 
274 N.W. 664, 67 N.D. 520, 

68L N.I>—Ward County v. Halverson, 
supra. 

63L Ky.—Hickman County v. Mc- 
Morris, 147 S.W. 768, 149 Ky. 1. 

29 CJ. p 248 note 91. 

Clear abuse necessary 

Miss.—Calhoun County v. Powell, 84 
So. 905, 122 Miss. 665. 

29 CJ. p 248 note 92. 

64. Ky.—^Taylor v. Adair County, 84 
S.W. 299, 119 Ky. 374, 27 Ky.U 86. 

Pa.—Commonwealth v. Hitchens, 12 
Pa.DisL 752. 

65. Miss.—Adams County v. Alkman, 
52 So. 518, 97 Miss. 6. 

66i Pa.—Commonwealth v. Hitchens, 
12 Pa.Dist. 752. 

67. Ky.—Hickman County v. Scar¬ 
borough. 149 S.W. 1116, 150 Ky. 1. 

68L Miss.—Adams County v. Aikm<m, 
52 So. 613, 97 Miss. 6. 

69. N.C—^McCullers v. Wake Coun¬ 
ty, 73 S.B. 816, 158 N.C 75, Ann. 
Cas.l913D 507. 

TO. Ark.—City of Ft Smith v. Rob¬ 
erts, 9 S.W.2d 75, 177 Ark. 821. 
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Ohio.—State ex reL Pansing v. Light- 
ner, 32 Ohio N.P.,N.S., 876. 

Pa.—^Wetzel & Son v. State Board of 
Undertakers of Dept of Health of 
Pennsylvania, 43 Pa.Dl8t & Co. 252, 
50 Dauph.Co. 873. 

Powers of sanitary districts see su¬ 
pra 8 5. 

Powers and duties of municipal 
health authorities see the CJ.S. 
title Municipal Corporations S 657, 
also 48 CJ. p 385 note 62-p 887 
note 3. 

71- Ky.—Jefferson County v. Jeffer¬ 
son County Fiscal Court, 108 S.W. 
2d 181, 269 Ky. 535. 

N.C—Champion v. Vance County 
Board of Health, 19 S.E.2d 239, 221 
N.C 96. 

29 CJ. p 248 note 2. 

Effect of Invalidity of statute 
Where a statute attempting to 
create a board of health Is invalid 
by reason of its conflict with consti¬ 
tutional restrictions, the persons 
named in the statute as members of 
the board are without power to per¬ 
form any duty prescribed therein.— 
Sams V. Board of Com'rs of Madison 
County, 7 S.B12d 540, 217 N.C 284. 

7». R.L—^Butera v. Ayotte, 166 A. 
820, 53 R.I. 366. 
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property,*^3 in the absence of such statutory exten¬ 
sion of their powers, they cannot take cognizance of 
matters not affecting the public health.^^ 

Liberal or strict construction of powers. Pow¬ 
ers conferred on boards of health to enable them ef¬ 
fectually to perform their important functions in 
safe-guarding the public health should receive a 

liberal construction it that in 

determining whether powers derogatory of common- 
law rights have been conferred, the rule of strict 
•construction should be applied.^® The construction 
of rules or regulations promulgated by the health 
authorities is considered infra § 10. 

Delegation of powers. Unless permitted by stat¬ 
ute, a board of health may not delegate to others 
its official powers of a legislative or judicial na.- 
ture;77 but the legislature may authorize boards 
of health to delegate such powers.^® 

The validity of the delegation by the legislature 
of its power to make laws for the protection of the 
public health to an executive officer or board is dis¬ 
cussed in Constitutional Law § 138(19). 

Conflicting and concurrent jurisdiction; territori¬ 
al limits. In determining the respective jurisdic¬ 
tion of different health agencies, a particular statu¬ 
tory provision applicable to particular situations 
will control over general statutes governing gen¬ 
eral situations.*^® Thus, where there exists a spe¬ 
cific provision giving power to county health de¬ 
partments over health matters, and providing for 
the abolition of municipal health agencies on the 
creation of a county health department, a munici¬ 
pal health agency has no jurisdiction or power, con¬ 
current or otherwise, to prescribe health regulations, 
notwithstanding the existence of a general statute 
giving municipalities power to make health regula¬ 
tions.®® On the other hand, where a section of a 
statute confers a general power to preserve the pub- 

73. Mass.-^Coinmonwealth v. Young’, 

135 Maas. 626—^Taunton v. Taylor, 

116 Mass. 254. 

Particular powers see Infra S§ 12-28. 

7^ Mich.—^Hock v. Carney, 185 N. 

W. 798, 216 Mich. 280, 22 A.L.R. 

1178. 

29 C.J. p 248 note 4. 

75. Ill.—^People v. Robertson, 184 N. 

B. 816, 802 IlL 422, 22 A.I 4 .R. 835. 

Ky.—Jefferson County v. Jefferson 
County Fiscal Court, 108 S.W.2d 
181, 269 Ky. 535. 

Mo.—^Hughes v. State Board of 
Health, 169 S.W.2d 277, 848 Mo. 

1236—State ex reL Lentlne v. State 
Board of Health, 65 S.W.2d 943, 

834 Mo. 220—State ex reL Horton 
V. Clark, 9 S.W.2d 635, 688 , 320 
Mo. 1190, citing Ooxpiui Jtixls, 

29 C.J. P 248 note 6 . 
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lie health on the board of health, and another sec¬ 
tion of the same statute provides that the common 
council of the municipality shall have power to 
regulate and control a specific subject of public 
health, the power to regulate such specific subject is 
in the common council and not in the board of 
health.®! 

Where a board of heahh acquires its power di¬ 
rectly from the state, and not from the municipality 
in which it is located, a municipal council has no 
power to nullify wders made by the board of health 
within the scope of its powers.®® The board of 
health of a city health district has been held to be 
a governmental agency distinct from, and not sub¬ 
ject to the jurisdiction of, the municipality.®® 

Sanitary authorities may exercise jurisdiction 
within the territory for which they were organ¬ 
ized,®^ and beyond their districts where permitted by 
statute so to do.®® The jurisdiction of county 
boards of health may by statute be limited to the 
territory within the county which is outside of the 
limits of incorporated cities and towns.®® The 
mere power of city health authorities to acquire 
property outside of the city limits for hospital pur¬ 
poses does not override the power of the sanitary 
authorities of adjoining districts to control the lo¬ 
cation of an institution of that kind within their 
territory, the corporate power of the city yielding to 
the police power of the board of health of the ad¬ 
joining locality.®'^ 

§ 10. Rules and Regulations Generally 

The power of health authorities to make regulations 
must be exercised reasonably; but the exercise of such 
power will not ordinarily be interfered with by the courts. 
Valid regulations have the force and effect of law. 

Boards of health or other sanitary authorities 
have no inherent legislative power;®® they cannot, 

82, S.C.—^Alston V. Charleston Bd. 
of Health, 77 S.H. 727. 93 S.C. 553. 

29 C.J. p 249 note 14. 

83. Ohio.—State ex reL Hanna v. 
Spltler, 190 N.R 584, 47 Ohio App. 
114. 

8 ^ Iowa.—Warner v. Stebblns, 82 
N.W. 457, 111 Iowa 86 . 

85. N.T.—^Eickelberg v. Newton Bd. 
of Health, 47 Hun 371, appeal dis¬ 
missed 25 N.E. 956, 122 N.Y. 644. 
29 C.J. p 250 note 41. 

86 L Neb.—Bartlett v. Dahlsten, 178 
N.W. 636, 104 Neb. 738. 

87. Iowa.—Warner v. Stebbins, 82 
N.W. 457. Ill Iowa 86 , 

88 . Mich.—^Rock v. Carney, 186 N.W. 
798, 216 Mich. 280, 22 A.L.R. 1178. 

Power of IsglslatBze distinguished 
The legislature has the power to 


78. N.Y.—Crayton v. Larabee, 116 
N.E. 365, 220 N.Y. 493, L..RA.1918B 
432, reversing 147 N.Y.S. 1105, 162 
App.Div. 934. 

77. IlL—^People v. Robertson, 134 N. 
B. 816, 802 Ill. 422, 22 A.Ii.R. 835. 

29 C.J. p 251 note 50. 

Delegation of authority to appoint 
officers see supra fi 7. 

78. Mich.—Highland v. Schulte, 82 
N.W. 62, 123 Mich. 360. 

79. Miss.—City of Jackson v. Fer¬ 
guson. 150 So. 531, 167 Miss. 819. 

SOL Miss.—City of Jackson v. Fergu¬ 
son, supra. 

81. Ill.—^Tugman v. Chicago, 78 Ill. 
405, 411. 

29 C.J. P 249 note 15. 
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by their rules and regulations, enlarge or vary the 
powers conferred on them by the law creating them 
and defining their powers, and any rule or regula¬ 
tion which is inconsistent with such law, or which 
is antagonistic to the general law of the state, is 
invalid.®* Nevertheless, within certain limits, such 
authorities, both state and local, may be invested by 
the legislature with the power of making rules and 
regulations for the protection of the public health 
and when rules and regulations are duly adopted by 
virtue of such legislative authority they have the 
force and effect of law within the districts over 
which the jurisdiction of the board extends,they 
must be obeyed by all persons affected.** It has 
been considered that the words of the regulations 


should be construed with some strictness,*® at least 
in the case of a health order or regulation which as¬ 
sumes to create an offense punishable by the crim¬ 
inal law.*^ 

The powers given to health authorities, although 
broad and far-reaching, are not without their lim¬ 
itations.*® The discretion of such authorities is not 
an arbitrary or unlimited one*® to be exercised 
without regard to the demands of public necessi¬ 
ty;**^ and their power to make rules and regulations 
must be exercised reasonably,®* and without dis¬ 
crimination.*® Whether an order is reasonable or 
unreasonable is a judicial question but the courts 
w'ill not ordinarily interfere with the discretion ex¬ 
ercised by the health authorities,® and will not hold 


enact statutes subject only to con¬ 
stitutional limitations, whereas a 
board of health has only such power 
to mahe rules and regrulatlons and to 
adopt ordinances as the statutes have 
conferred on It.—^Board of Health of 
Buncombe County v. Lewis, 146 S.R 
592, 196 N.a 641. 

A. Joint county and city board of 
health created by statute, and not 
by a subordinate division of grovem- 
ment, derives Its power to establish 
rules and regrulatlons directly and 
solely from the legrlslature.—^Abel v. 
State, 18 S.Bl2d 507. 64 Ga.App. 448, 
transferred, see 10 S.S].2d 198, 190 
Ga. 651. 

89. Colo.—City & County of Denver 
V. Gibson, 24 F.2d 751, 93 Colo. | 
122 

29 C.J. p 249 note 17. 

Power construed in connection with 
duties 

A statute grrantlns powers to the 
health authorities in greneral lan- 
gruage does not empower them to 
pass rules and regulations having the 
force of law with respect to all mat¬ 
ters having some relation to the pub¬ 
lic health; such language should be 
limited to the matters or situations 
specified In other sections defining 
the particular duties of the health 
authorities.—State v. Goss, 11 P.2d 
340, 79 Utah 559. 

Temporary regulations 
Under some statutes health author¬ 
ities may make only temporary reg¬ 
ulations, and in such a case a reg¬ 
ulation which is general and perma¬ 
nent In its nature is beyond their 
power.—^State v. Moher, 224 N.W. 
890, 57 N.D. 929. 

sa Ill.—^People T. Bobertson. 134 
H.E1 815, 302 m. 422, 22 A.L.K. 835. 
N-T.—^Lang's Creamery v. City of 
Niagara Falls, 167 N.R 464, 251 N. 
T. 348, affirming 231 N.Y.S. 368, 
224 App.Dly. 483—^Village of Herki¬ 
mer V. Potter, 207 N.Y.S. 35, 124 
Misa 67. 


Ohio.—^Eac parte Company, 139 N.E. 

204. 106 Ohio St 50. 

Okl.—-Shllkett v. State, 232 P. 127, 
29 Okl.Cr. 17. 

24 C.J. p 248 note 9. 

Actual or possible danger 

Regulations need not be such as 
restrict conditions actually harmful; 
they may contain requirements de¬ 
signed to avoid possible danger to 
health.—Commonwealth v. B. R Wil¬ 
son Co., 135 N.R 876. 241 Mass. 406. 
Application of constitutional provi¬ 
sion 

Constitutional provision that every 
act must express but one object ap¬ 
plies to legislative acts, not to rules, 
regrulatlons, or ordinances of state 
board of health.—^American Bakeries 
Co. V. Louisiana State Board of 
Health, 172 So. 518, 186 La. 433. 

91. Ill.—^People V. Robertson, 134 N. 

R 815. 802 IlL 422, 22 A.L.R. 835. 
N.Y.—^People, on Complaint of Yon- 
ofsky, V. Blanchard, 42 N.R 2d 7. 
288 N.Y. 145. affirming 32 N.Y.S.2d 
1018, 263 App.Div. 936—^Village of 
Herkimer v. Potter, 207 N.Y.S. 35, 
124 Mlsc. 57. 

Ohio.—Ex parte Company, 139 N.R 
204. 106 Ohio St. 50. 

OkL—Shllkett v. State, 232 P. 127, 
29 Okl.Cr- 17. 

Vt—State V. Quattropanl, 133 A. 

862, 99 Vt. 360. 

29 aj. p 249 note 10. 

98. Ky.—Mason v. Illinois Cent. R 
Co., 77 S.W. 875. 26 Ky.Lu 1214. 
Liability to: 

Penalty see Infra § 30. 

Criminal prosecution see Infra § 31. 
BCunicipaUtias 

Orders of the state department of 
health Issued under general state 
laws have been held mandatory on 
municipalities.—State v. City of Van 
Wert, 184 N.R 12, 126 Ohio St 78. 

93. Ga.—Abel v. State, 13 S.R2d 
507, 64 GaApp. 448, transferred, 
see 10 aE.2d 198, 190 Ga. 651. 

94L N.Y.—Syracuse Ice Cream Co. v. 
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Cortland. 138 N.Y.S. 838, 158 App. 
Div. 466. 

95. Ill.—People V. Robertson, 134 N. 
R 815, 302 Ill. 422, 22 A.L.R. 835.. 

96. Mo.—State ex rel. Horton v. 
Clark, 9 S.W.2d 685, 820 Mo. 1190. 

Wis.—State ex rel. Martin v. City of 
Juneau, 300 N.W. 187, 238 Wls. 664. 
29 C.J. P 249 note 20. 

97. N.Y.—Crayton v. Larabee, llO" 
N.R 355. 220 N.Y. 493, L.RA.1918E. 
432. 

29 C.J. p 249 note 20. 

98. Misa—Wilson v. Alabama Great 
Southern R. Co., 28 So. 667, 77' 
Misa 714, 78 Am.S.R. 648, 52 L.RA. 
357, 

29 C.J. p 249 note 18. 

99. U.S.—Jew Ho V. Williamson, CL 
C.Cal., 108 P. 10. 

29 C.J. p 249 note 19. 

Diseximlnatlon against profession 
The state board of health could not 
discriminate against naturopathic 
practice by promulgating a ruling 
whereby specimen containers, biolog¬ 
ical products, and laboratory services 
were to be furnished to doctors of 
medicine, osteopaths, and dental sur¬ 
geons only, and not to doctors of 
naturopathy, since naturopathic prax:- 
tice is recognized by statute.—State 
ex rel. Turner v. Baltzell, 197 So. 788,. 
144 Fla. 278. 

1. Mich.—Rock V. Carney, 185 N.W^ 
798, 216 Mich. 280, 22 A.L.R. 1178.. 
29 C.J. p 249 note 21. 

Question not for Jury 
In the absence x>f evidence tending 
to show that a rule or regulation Is 
unreasonable, the reasonableness or' 
unreasonableness of the rule is not 
a matter for the consideration of a 
Jury.—Sawyer v. Wapello County,- 
183 N.W. 104, 162 Iowa 749—29 CJ.. 
p 250 note 23. 

S: Ill.—^People v. Robertson, 184 N.. 

R 816, 302 Ill. 422, 22 A.L.R. 835. 
Mo.—State ex rel. Horton v. Clark,. 
9 S.W.2d 685. 320 Mo. 1190. 
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ordinance or regulation promulgated by them 
unreasonable unless it clearly so appears.^ If a re¬ 
sponsible, honest, and presumably reasonable body 
of professional opinion is found on the side of the 
regulation it will be upheld.'* 

The character of the precautions that may be rea¬ 
sonably necessary in normal conditions of public 
■health depends on the circumstances,^ and each re¬ 
quirement must be scrutinized in the light of the 
conditions existing at the time of its adoption.® Ap¬ 
propriate health regulations will always be sustained 
where danger of epidemic actually exists;*^ but 
extraordinary measures adapted to emergencies are 
not suitable, and are not regarded as reasonable, at 
•ordinary times.® 

§ 11. Proceedings 

Proceedings of the health authorlttes must folfow 
the governing statutes. The required number of mem¬ 
bers, usually a majority, must participate; records should 
be kept, and, under some statutes, certified; and publi¬ 
cation or notice of the regulations Is sometimes re- 
<quired. 

The procedure to be followed by sanitary author¬ 
ities in performing their official acts depends on the 
terms of the applicable statutes and the rules adopt¬ 
ed by the authorities pursuant thereto.® In the ab¬ 
sence of statute otherwise providing, regulations for 
promoting public health arc not invalid merely be¬ 
cause they have been made effective without first 


§ 11 

affording persons affected an opportunity to be 
heard on the necessity or propriety thereof.^® While 
the technical rules of a hearing by a court are not 
required to be obser\’’ed strictly in hearings before 
health authorities, it has been considered desirable 
for such authorities to adhere substantially to the 
rules observed in hearings in court. The authori¬ 
ties should permit a full hearing on all subjects per¬ 
tinent to the issues, and should base their conclusion 
on competent evidence.^^ 

Number of members participating. Health boards 
must act as a body and not separately,^® and when 
so acting they may ratify and adopt the individual 
acts of their members, if such acts are within the 
board’s authority.^® The presence of at least the 
number of members of the board or its executive 
committee required by statute or ordinance to make 
valid regulations is essential to the passage of a 
valid regulation.!^ Ordinarily the presence of a 
majority is necessary!® and sufficient!® to consti¬ 
tute a quorum; and, in the absence of statute to the 
contrary,!7 a majority of the quorum may act.!® 
An ex officio member of the board is counted in de¬ 
termining the existence of a quorum,!® if he has 
qualified.®® 

Records. The proceedings, regulations, and or¬ 
ders of a board of health or other sanitary author¬ 
ity should be reduced to writing and entered of rec¬ 
ord,®! especially in the case of a health regulation 


N.T.—^Lang's Creamery v. City of 
Niagara Falls. 231 N.T.S. 368, 224 
App.Dlv. 483, affirmed 167 N.B. 464, 
251 N.T. 343—Village of Herkimer 
V. Potter, 207 N.T.S. 35, 124 Misc. 

' 67. 

8 . N.J.—^Eurlnsky v. Board of 
Health of Lakewood Tp., 24 A.2d 
803, 128 N.J.Law 185. 

29 C.J. p 249 note 22. 

4 L U.S.—Community ChautauQuas, 
Inc. V. Caverly, B.C.Vt, 244 P. 893. 
29 C.J. p 250 note 24. 

6 k N.T.—^People v. Hamilton, 161 N. 
T.S. 426, 97 Mlsc. 437, reversed on 
other grrounds 177 N.T.S. 222, 183 
App.Dlv. 783. 

6 . Ill.—People V. Robertson, 134 N. 
R 815, 302 m. 422, 22 A.L.R. 835. 

N.T.—People v. Hamilton, 161 N.T.S. 
426, 97 Mlsc. 437, reversed on oth¬ 
er grounds 177 N.T.S. 222, 188 App. 
Dlv. 788. 

7. Ill.—^People V. Robertson, 134 N. 
R 815, 302 Ill. 422, 22 A.L.R. 835. 

& N.T.—^People v. Hamilton, 161 N. 
T.S. 425, 97 Mlsc. 487, reversed on 
other grounds 177 N.T.S. 222, 188 
App.Dlv. 788. 

9. FresiaiaLg officer 

Acting president of board of health 
may. in president's absence preside 


at meeting.—^Toshlzawa v. Hewitt, 81 
Hawaii 625. 

Power to make rules 
Boards of health can lawfully be 
empowered to make rules for their 
own procedure.—^Toebe Academy of 
Beauty Culture v. Kelly, 800 N.W. 
476, 239 Wis, 103. 

la Minn.—^Drazton v. Fitch, 207 N. 
W. 639, 166 Minn. 498, error dis¬ 
missed 48 S.Ct. 82, 275 U.S. 495, 72 
L.Bd. 891. 

11 . Ohio.—City of Bucyrus v. De¬ 
partment of Health of Ohio, 166 N. 
R 370, 120 Ohio St. 426. 

12 . Ala.—Wheeler v. River Falls 
Power Co., Ill So. 907, 215 Ala. 
655. 

Iowa.—^Toung v. Black Hawk County, 
23 N.W. 923, 66 Iowa 460. 

29 C.J. p 251 note 54. 

13. Minn.—Qosco v. Waseca County, 

100 N.W. 784, 93 Minn. 184— 

Schmidt v. Steams County, 24 N.W. 
858, 34 MinxL 112. 

Ratification of contract of member or 
subordinate see infra § 45. 

14i Ala,—Wheeler v. River Falls 
Power COn 111 So. 907, 215 Ala. 
655. 

29 C.J. p 251 note 58. 
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Cononrrenca of absentees by mall 
A regulation cannot be adopted 
where less than a quorum is present, 
notwithstanding the absentees con¬ 
cur in the action by mall.—Wheeler 
V. River Falls Power Co., Ill So. 
907, 215 Ala. 655. 

15. AIel—W heeler v. River Falls 
Power Co., supra. 

15. Kan.—State v. Matassaiin, 217 
P. 930, 114 Kan. 244. 

Ky.—Seiler v. O’Maley, 227 RW. 141, 
190 Ky. 190. 

Ohio.—State v. Zangerle, 134 N.R 
686 , 103 Ohio St 566. 

17. Majozity of whole nxunber bald 
xeqnlred 

N.T.—^Moll V. City of Lockpoit, 194 
N.T.S. 250, 118 Misc. 573. 

15. Ala.—Wheeler v. River Falls 
Power Co., Ill So. 907, 216 Ala. 
655. 

19. Ky.—Seiler v. O’Maley, 227 S.W. 

141, 190 Ky. 190. 

29 C.J. p 251 note 59. 

90. Ky.—Seiler v. O’Maley, 227 S.W. 
141, 190 Ky. 190. 

21 . Ark.—^Dinning v. Moore, 117 B. 

W. 777, 90 Ark. 6. 

I 29 C.J. p 251 note 70. 
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which is penal in nature and parol evidence is 
not admissible to prove such proceedings unless the 
absence of the record is satisfactorily explamed.23 
The records of a meeting of a board of health may 
be amended to conform to the truth.24 An implied 
duty of the health authorities to make and keep rec¬ 
ords may arise from the nature of the duties im¬ 
posed on them by positive statute.^^ 

Certification. Under some statutes it is not neces¬ 
sary for a rule to be certified by a particular ofii- 
cial under others, a copy of the resolution enact¬ 
ing it must be certified, and the certified copy filed 
with a designated official.27 

Publication or notice of a rule or regulation may, 
by statute, be made a prerequisite to liability to pun¬ 
ishment for its violation,but it has been held that, 
where a health regulation has been duly adopted and 


published, actual notice of the regulation is not es¬ 
sential to sustain a conviction for its violation.^a* 
Written notice of a recommendation or direction of 
the sanitary authorities, where required, is sufficient 
if in substantial conformity with the statute.30 The 
person seeking to challenge the sufficiency of the 
notice may by his actions waive his right to ques¬ 
tion such sufficiency.^^ The actual erection or post¬ 
ing of the notice need not be performed by a mem¬ 
ber of the board but may properly be entrusted te 

another.®^ 

The presumption of legality which the law attach¬ 
es to the acts of public officers exists in favor of 
health regulations established by health authori¬ 
ties,®® with respect to the sufficiency of the infor¬ 
mation on which the regulations were adopted,®* 
and, unless the contrary is shown, the necessity of 
their enactment.®® 


PAETICULAR POWERS AND REGULATIONS 


§ 12. Contagious Diseases 

Regulations, both statutory and administrative, may 
be prescribed to protect the public health against con¬ 
tagious diseases. While the health authorities cannot 
act unreasonably In this respect, their discretion will not 
be interfered with in the absence of a showing of abuse. 

The state has the power and duty to protect the 
health of the public against infectious or other com¬ 
municable forms of disease and to this end may en¬ 
act appropriate legislation.®® Pursuant to such stat¬ 


utes, local or administrative authorities are fre¬ 
quently granted certain powers, express or implied, 
to deal with contagious diseases, and as a general 
rule it is the duty of boards of health or similar 
authorities to take such action as in the exercise 
of a reasonable discretion may be deemed necessarjr 
to suppress and prevent the spread of infectious and 
contagious diseases.®*^ What boards of health shall 
do to prevent epidemics and how it shall be done 


fl2. Minn.—State v. Traek, 211 N.W. i 
673, 170 Minn. 6. 

as. Okl.—Cooke v. Custer County, 73 | 
P. 270, 13 Okl. 11. 

29 CJ. P 261 note 71. 

524. Mass.—^Inhabitants of Swansea 
V. Pivo, 164 N.B. 890, 265 Mass. 520. 

35. Ala.—Woodmen of the World 
Life Ins. Soc. v. Guyton, 194 So. 
655, 239 Ala. 216. 

Duty to oondnet caxnpalgiui 

Such an implied duty has been held 
to arise from an express duty to 
conduct campalgrns with respect to 
preventable diseases.—Woodmen of 
the World Life Ins. Soc. v. Guyton, 
194 So. 655. 239 Ala. 216. 

38. Oertifloatlon by secretary of 
state 

Promulgation of amendment to 
rules of state hoard of health by 
publication In official Journal for 
twenty days has been held to effectu¬ 
ate such amendment, although rule 
was not certified by secretary of 
state.—^American Bakeries Co. v. Lou¬ 
isiana State Board of Health, 172 So. 
513, 186 La. 488. 

S!7. N.T.—^People v. Excelsior Bot- 
Uinsr Works, 171 N.YJS. 733, 184 
App.Div. 45. 


aa N.T.—New York Tenement 

House Dept v. Well, 134 N.Y.S. 
1062, 76 Misc. 273. 

29 C.J. p 251 note 62. 

Notice of quarantine order see infira 
9 15 d. 

Notice of order declarinsr nuisance 
see infra S 21 d. 

28. Vt—State v. Quattropanl, 133 A. 
362, 99 Vt 360—State v. Morse, 
80 A. 189, 84 Vt 887, 34 L.RA., 
N.S., 190, Ann.Cas.l913B 218. 

30. Hawaii.—International Trust Co. 
V. Bigelow, 33 Hawaii 199. 

31. Hawaii.—^International Trust Co. 
V. Bigelow, supra. 

33. Vt—State v. Morse, 80 A. 189, 
84 Vt 387, 34 L.R.A.,N.S., 190, Ann. 
Cas.l913B 218. 

3a U.S.—^Benson v. Walker, C.C.A. 

N.C., 274 F. 622. 

29 C.J. p 260 note 28. 

34. tr.S.—Smith v. St Louis & 
Southwestern R. Co., Tex., 21 S.Ct 
603, 181 U.S. 248, 45 L.Ed. 847. 

29 C.J. p 250 note 29. 

35. Masa—Shaw v, Cummlskey, 7 
Pick. 76. 

36. Cal.—City and County of San 
Francisco v. Boyle, 215 P. 649, 191 

I Cat 172. 


Ky.—^District Board of Tuberculosis 
Sanatorium Trustees for Fayette 
County V. City of Lexington, 12 S. 
W.2d 348, 227 Ky. 7. 

N.Y.—^People v. Chenango County, 39^ 
N.Y.S.2d 786. 

Ohio.—State ex ret Maher v. Sippel, 
11 Ohio N.P..N.S., 666. 

12 C.J. p 914 notes 65, 66. 

37. Cat—City and County of San. 
Francisco v. Boyle, 215 P. 549, 191 
Cal. 172. 

Ind.—^LaAe Erie, etc., R. Co. v. James,. 
35 N.E. 395, 88 N.E. 192, 10 Ind. 
App. 550. 

Ky.—Jefferson County v. Jefferson. 
County Fiscal Court, 108 S.W.2d 
181. 269 Ky. 535. 

Pa.—Commonwealth v. Paschall, 58 
Dauph.Co. 135. 

29 C.J. p 251 note 73. 

Xk>cal sad state autboxltles 

(1) In the absence of conflict In 
the authority conferred, local boards 
may exercise the authority conferred 
on them in regard to the suppression, 
of contagious diseases without the 
advice or consent of the state board. 
—^Highland Park Graded Common 
School Dist. No. 46 v. McMurtry, 184 
S.W. 390, 169 Ky. 457. 

(2) Conflicting and concurrent Ju- 
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are matters left to their sound discretion,38 and 
this discretion will not be interfered with unless 
plainly abused.39 Nevertheless they cannot adopt 
unreasonable or arbitrary rules or regulations,^® and 
the method adopted or exercised to prevent the 
spread of the disease must bear some true relation 
to the real danger.^i To justify their action they 
should believe that reasonable grounds exist for the 
necessity of preventing or suppressing the dis- 

ease.^8 

Private treatment. A board of health is without 
jurisdiction to adopt a resolution placing the charge 
of all contagious diseases under the exclusive con¬ 
trol of its health officer and forbidding any other 
person from attending on them; such boards cannot 
prevent citizens from selecting their own means to 
cure such diseases, provided the means are reason¬ 
ably calculated to accomplish that purpose.43 a 
statute authorizing health officers to quarantine a 
person afflicted with a contagious disease has been 
held not to prohibit treatment by a private physi¬ 
cian while in quarantine.^^ 

§ 13. - Closing Public Places 

To prevent the spread of contagious diseases, the 
health authorities may close public places and prohibit 
the assembling of people. 


Under a general power to preserve the public 
health and to make regulations for that purpose, 
health authorities may prevent the assembling of 
people and may close public places during the exist¬ 
ence of a contagious disease in the community.^® 
This rule has been applied to the closing of public 
schools^® and moving picture theatres,and the 
prohibiting of carnivals,^® chautauquas,49 circus¬ 
es,®® and fairs.®! Such orders or regulations are 
not invalid by reason of the fact that they may 
have the effect of preventing the performance of 
contracts,®3 nor because the order fails to provide 
the time when it shall cease to be in effect.®® Per¬ 
mitting or inviting people to congregate in a public 
place has been held not to violate a general ordi¬ 
nance directed against instrumentalities dangerous 
to human life or health, such as buildings improp¬ 
erly ventilated or drained.®** 

§ 14. -Vaccination 

The requirement of vaccination Is a reasonable regu¬ 
lation to protect the health of the public from disease; 
but vaccination may not be required of one whose condi¬ 
tion of health is such as to render him unfit therefor. 

The legislature may by express provision require, 
or delegate to local or administrative authorities the 
power to require, the vaccination of persons,®® par¬ 
ticularly in places where smallpox exists or its out¬ 
break is apprehended,®® The legislature may em- 


rlsdictlon of health authorities gen¬ 
erally see supra S 9- 

38. S.C.—^Alston V. Charleston Bd. of 
Health, 77 S.B. 727, 98 S.C. 653. 

29 C.J. P 251 note 74. 

39. Ky.—^Highland Park Graded 
Common School Diet. No. 46 v. Mc- 
Murtry, 184 S.W. 890, 169 Ky. 467. 

S.a—Kirk V. Aiken Bd. of Health, 66 
S.B. 387, 83 S.C. 372, 28 Ii.R.A.,N.S., 
1188. 

Oonclusiveness of determination. 

(1) Under some statutory provi¬ 
sions, the determination of the board 
of health as to the existence of an 
epidemic Is conclusive in the absence 
of fraud or bad faith.—^Vonnegut v. 
Baun, 188 N.B. 677, 206 Ind. 172. 

(2) A finding of fact by health au¬ 
thorities as to the favorable climate 
of a particular zone for the success¬ 
ful treatment of a disease has been 
held conclusive on the court.—City 
and County of San Francisco v. 
Boyle. 216 P. 549. 191 Cal. 172. 

40 ^ lU. —^People V. Robertson, 134 N. 

B. 815, 302 Ill. 422. 22 A.I 1 .R. 836. 

29 C.J. p 262 note 76. 

41. Mich.—^Rock v. Carney, 186 N.W. 

798, 216 Mich. 280, 22 A.L 1 .R. 1178. 
48. Ill. —^People V. Robertson, 134 N. 

B. 815. 302 111. 422, 22 A.L.R. 835. 
29 C.J. P 252 note 77. 

43 . Ky.—^Trabue v. Todd County, 102 


S.W. 309, 125 Ky. 809, 31 Ky.L. 
332. 

4^ Tex.—Bx parte Brooks, 212 S-W. 

966, 85 Tex.Cr. 397. 

45. U.S.—^Benson v. Walker, C.C.A. 

N.C.. 274 F. 622. 

29 C.J. p 252 note 83. 

46; Ariz.—Globe School Dist No. 1 
V. Globe Board of Health, 179 P. 
55, 20 Ariz. 208. 

Pa.—^Aapinwall Borough v. Aspinwall 
School Bd., 20 Pa.Dist. 576. 

47. Ariz.—Alden v. State, 179 P. 646, 
20 Ariz. 235. 

14& U.S.—^Benson v. Walker, C.C.A.N. 
C., 274 F. 622—Community Chau- 
tauQuas, Inc. v. Caverly, D.C.Vt, 
244 F. 893. 

U.S.—Community Chautauquas, 
Inc. V. Caverly, supra. 

60. U.S.—Benson v. Walker, C.C.A. 
N.C., 274 F. 622—Community Chau- j 
tauquas, Inc. v. Caverly, D.C.Vt, 
244 F. 893. 

51. U.S.—Community Chautauquas, 
Inc. v. Caverly, supra. 

52. U.S.—Community Chautauquas. 
Inc. v. Caverly, supra. 

63. Ariz.—Globe School Dist. No. 1 
V. Globe Board of Health, 179 P. 
65, 20 Ariz. 208. 

Beasoa. for znls 

[ The order has no effect beyond the 
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existence of the emergency.—Globe 
School Dist. No. 1 v. Globe Board of 
Health, supra. 

54. N.J.—Paterson Board of Health 
v. Clayton, 106 A. 813, 93 N.J.Law 
64. 

29 C.J. p 252 note 93. 

55. U.S.—Zucht V. King, Tex., 48 S. 
Ct. 24, 260 U.S. 174, 67 L..Ed. 194, 
dismissing error, Civ.App., 225 S. 
W. 267. 

N.H.—State v. Drew, 192 A, 629, 89 
N.H. 54—^Barber v. School Board 
of Rochester, 135 A. 159, 82 N.H. 
426. 

29 C.J. p 252 note 95. 

Vaccination of school children see 
the C.J.S. title Schools and School 
Districts § 453, also 66 C.J. p 817 
note 76—p 819 note 12. 

Students In state institutions 

The legislature has power to pass 
general laws in the nature of health 
regulations relating to the vaccina¬ 
tion of students entering state educa¬ 
tional institutions.—^Williams v. 
Wheeler, 138 P. 937, 23 Cal.App. 619. 

58. Ark.—^Allen v. Ingalls, 33 S,W.2d 
1099, 182 Ark. 991. 

Wash.—State v. Partlow, 206 P. 420, 
119 Wash. 316. 

29 C.J. p 252 note 95—12 CJ. p 914 
note 71. 
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power the state board of health to prescribe the 
method of vaccination against smallpox, and a rea¬ 
sonable exercise of such power by the board in pre¬ 
scribing a method which is not arbitrary will be up- 
held.57 

Unfitness for vaccination. It is a good defense 
to the requirement of vaccination that it would be 
unsafe to submit to it, by reason of the special con¬ 
dition of the health of the individual, and this is 
so notwithstanding the absence of express provision 
to that effect but the alleged fear of an individ¬ 
ual of danger to his health by vaccination is im¬ 
material on the question of the validity of a regula¬ 
tion requiring it.59 

Under some statutory provisions a local board 
of health is required to issue a certificate of unfit¬ 
ness for vaccination on the advice of a physician 
practicing in the town in which the child resides. 
To be practicing within the town, a physician must 
have some measurable extent of actual practice 
there, but he may be practicing within a town, with¬ 
in the meaning of such a statute, notwithstanding 
his office and residence are located elsewhere.^0 

§ 15, - Quarantine 

a. In general 


b. Persons subject 

c. Mode, place, and duration 

d. Proceedings 

a. In G-eneral 

To protect the public against contagious dlseasesr 
quarantine regulations may be prescribed and provision 
made for the detention and Isolation of Infected persona. 
The circumstances must be such as to warrant such 
regulations, however, and there must be reasonable 
ground for apprehending danger to the public. 

It has been recognized in many decisions that 
the legislature has power to enact quarantine laws,®i 
and as an incident thereto has the power to pro¬ 
vide for the detention and isolation of persons in¬ 
fected with, or exposed to, contagious diseases, 
including venereal diseases.®® The duty of execut¬ 
ing these laws may be imposed on boards of health 
or some other authority acting in the same capaci¬ 
ty,®^ either in express terms, or by implication from- 
the general power to preserve the public health or to 
guard against the introduction or spread of conta¬ 
gious diseases.®® The power to remove or abate 
nuisances does not, it has been held, include the 
power to remove and quarantine persons infected! 
with disease.®® 

Circumstances justifying quarantine, Appropri- 


57. Ark.—Allen v. Ingalls, 33 S.W. 

2d 1099, 182 Ark. 991. 

68L U.S.—Jacobson v. Massachu¬ 

setts, 197 U.S. 11, 49 L.Bd. 643, af¬ 
firming 66 N.R 719, 183 Mass. 242, 
67 KRA. 935. 

N.C.—State V. Hay, 35 S.B. 469, 126 
N.C. 999, 78 Am.S.R 691, 49 L.RA. 
588. 

12 aj. p 914 note 71 [d]. 

59. Tex.—^Zucht v. King, Civ.App., 
225 S.W. 267. 

90l N.H.—Covey v. Bobinson, 152 A. 

279, 84 N.H. 439. 

Ordinary area of activity 
Within the meaning of such a stat¬ 
ute, a physician is practicing in all 
the towns within the ordinary area 
of his professional activity.—Covey 
V. Robinson, supra. 

ZSBiiA determlnabla hy hoard of 
health 

The issue of fact as to whether the 
physician is practicing in the par¬ 
ticular town is for the board of 
health to determine, and while their 
finding of the fact is not correctible 
by the superintending power of the 
court, their duty to make their find¬ 
ing according to law may be Judicial¬ 
ly enforced.—Covey v. Robinson, su¬ 
pra. 

paetoxs to be considered 
A physician is not practicing with¬ 
in the town merely because he holds 
himself ready and willing to visit any 
oxks who may call him there^ and in 


determining the extent of actual 
practice it is proper to consider the 
population of the town, since the 
more populous the town, the more 
service required to be embraced with¬ 
in the physician's ordinary practlca 
—Covey V. Robinson, supra. 

61. Ill.—^People V. Robertson, 134 N. 
B. 815, 302 Ill. 422, 22 A.L.R 835. 

Mont.—^Bx parte Caselli, 204 P. 364, 
62 Mont 201. 

Ohio.—^Ex parte Company, 139 N.K 
204, 106 Ohio St 50. 

29 C.J. p 252 note 2—12 C.J. p 914 
note 68. 

Quarantine regulations under author¬ 
ity of federal government see Com¬ 
merce § 59. 

“Qaaxaatlns’’ defined 

(1) The term “quarantine” is some¬ 
times used to designate the method 
employed to confine the disease with¬ 
in the person in whom it is detected, 
or to prevent a healthy person from 
contracting the infection.—People v. 
Robertson, 134 N.B. 815, 302 Ill. 422, 
22 A.li.R 836. 

(2) “Quarantine” as used in a stat¬ 
ute pertaining to health regulations 
has been defined as “detention to the 
point of preserving the infected per- 

I son from contact with othera”—Bx 
parte Company, 139 N.B. 204, 206, 106 
Ohio St. 60. 

62. Ill.—^People V. Robertson, 134 N. 
B. 815, 302 Ill. 422, 22 A.L.R 835. 

29 C.J. p 258 note 3—12 C.J. p 914 
note 66 [a], [b]. 
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Absence of express provision 
A local health officer may order 
a person quarantined under a statute 
empowering him to take necessary 
measures to prevent the spread of 
Infectious diseases, notwithstanding 
the absence of any provision express¬ 
ly giving such officer the right ta 
control the body of the person af¬ 
flicted.—^Bx parte Fisher, 239 P. 1100,. 
74 Cal.App. 226. 

63. Cal.—^Ex parte King, 16 P.2d 694,. 
128 Cal.App. 27. 

Mont.—^Bx parte Caselli, 204 P. 364,. 
62 Mont. 201. 

Ohio.—Bx parte Company, 139 N.E. 

204, 106 Ohio St 60. 

29 G.J. p 264 note 23. 

6A Ill.—^People v. Robertson, 134 N- 
B. 815, 302 Ill. 422, 22 A.L.R. 835. 
Ind.—^Vonnegut v. Baun, 188 N.B. 677,. 
206 Ind. 172. 

Mont—^Ex parte Caselli, 204 P. 364,. 

62 Mont 201. 

29 C.J. p 263 note 5. 

DdegatloiL of authority to quarantine 
The health officer empowered to or¬ 
der quarantine cannot, in the absence 
of statutory authority, delegate his 
power to another.—In re Jarrell, 28 
Ohio N.P.,N.S., 473. 

66. Ky.—Allison v. Cash, 137 S.W. 

246, 143 Ky. 679. 

29 C.J. p 258 note 6. 

66L N.T.—^Boom V. Utica, . 2 Barb. 
104, 
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ate quarantine regulations will always be sustained 
by the courts where danger of an epidemic actu¬ 
ally exists but the power of quarantine must be 
exercised only when public necessity so demands,®® 
and the apprehension of public danger must rest 
on reasonable grounds®® and not on mere suspi¬ 
cion.*^® Whether a quarantine order is justified in 
the particular case depends on the surrounding facts 
and circumstances.*^! Ordinarily, to warrant deten¬ 
tion of a person in quarantine, it is necessary only 
that there be probable cause to believe that such 
person has an infectious disease which is com¬ 
municable.*^® The detention may be justified if the 
person is one whose habits are such as to warrant 
the belief that he or she is afflicted with a venereal 
disease,*^® as in the case of prostitutes.^^ Howev¬ 
er, mere suspicion that the person is a prostitute 
is insufficient;*^® and such inference is not fairly 
deduced from proof of mere sexual acts of inter¬ 
course between unmarried persons.^® Where the 
power of the health authorities to quarantine is 
questioned, the burden is on them to show facts 
in support of the quarantine order.'^^ 

It has been pointed out that there is some con¬ 
flict of authority on the question of whether the 
finding of a health officer that an individual is af¬ 
fected with a contagious disease, and is therefore 
dangerous to public health, is conclusive and not 
subject to review by the courts. The great weight 
of authority has been said to support the rule that 
the individual may challenge the existence of the 
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facts on which he is held.*^® In the view of some 
authorities, the finding of the appropriate healtlr 
officer that a person has been examined and has 
been found to be infected with a contagious disease 
is conclusive in the absence of bad faith on his 
part, but is subject to be set aside for fraud, op¬ 
pression, or arbitrary conduct.*^® Under some stat¬ 
utes, the finding of the state board of health in mat¬ 
ters of quarantine as to whether any person is in¬ 
fected with a dangerous or infectious disease is 
final, and such statutes have been held to be within 
the legitimate exercise of the police power of the 
state.®® 

Power of state and local boards. Quarantine 
powers, although affecting the state at large, may 
be committed to local authorities.®! It has been 
held that a local authority may not establish a quar¬ 
antine in such a way as to prevent state officers 
from leaving a quarantine station established in 
the state.®® It has also been held that the officer 
of a port, being a state officer, may select a site for 
a quarantine station in another county against the 
protest of the local authorities.®® 

While a general power to suppress the spread of 
contagious disease may authorize a board of health 
to establish and maintain quarantine in behalf of a 
city or county against another city or county with¬ 
in the state, such power cannot be exercised as 
against another state or county thereof without ex¬ 
press legislative authority specifying the conditions 


67. Ill.—People v. Robertson, 134 N- 
E. 815, 302 Ill. 422. 22 A.L.R. 836. 

68. Ohio.—In re Jarrell, 28 Ohio N. 
P.,N.S.. 473. 

29 C.J. p 253 note 7. 

69. N.T.—Crayton v. Larabee, 116 
N.E. 355, 220 N.Y. 493. Ij.R.A. 1918E 
432, reversing:, 147 N.Y.S. 1105, 162 
App.Dlv. 934. 

29 C.J. p 253 note 8. 

7a Ill.—People V. Robertson, 134 N. 

E. 815, 302 Ill. 422. 22 A.L.R. 835. 
29 C.J. p 253 note 9. 

71. Cal.—^Ex parte Arata, 198 F. 814, 
52 Cal.App. 380. 

72. Cal.—Ex parte King:. 16 P.2d 694, 
128 CaLApp. 27. 

&8liable InfoxmatloxL 
Health authorities must have re¬ 
liable information on which to base 
a reasonable belief that public health 
will be endangered by permitting: 
the person to be at large.—People v. 
Robertson, 134 N.E. 815, 802 IR 422, 
22 A.L.R. 835. 

73. Mont.—Ex parte Caselli, 204 P. 
, 864, 62 Mont 201. 

29 C.J. p 254 note 24. 


Person oondnctinff house of ill fame 
Information that a woman is not 
only conducting a house of 111 fame, 
but personally participated in the un¬ 
lawful acts carried on therein, fur¬ 
nishes reasonable gn^ound to believe 
that she is affected with an infec¬ 
tious disease, authorizing the health 
department to enforce quarantine 
measures against her.—^Ex parte 
Clemente, 215 P. 698, 81 CalApp. 666. 

74. Mont—^Ex parte Caselli, 204 P. 
364, 62 Mont 201. 

29 C.J. p 254 note 25. 

75. Cal.—^Ex parte Shepard, 195 P. 
1077, 61 CaLApp. 49. 

29 aJ. p 254 note 26. 

7a Cal.—^Ex i>ajte Dillon, 186 P. 

170. 44 CaLApp. 239. 

29 C.J. p 254 note 27. 

77. CaL—^Ex parte Arata, 198 P. 814, 
52 CaLApp. 380. 

Mich.—Rock V. Carney, 185 N.W. 
798, 216 Mich. 280, 22 A.LuR. 1178. 

7a Mont—^Ex parte Caselli, 204 P. 
364, 62 Mont 201. 

7a Ran.—Ex parte Irby, 216 P. 449. 

1 113 Kan. 565, followed in Ex parte 
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Hollowell, 215 P. 450, 113 Kam 
568. 

29 C.J. p 263 note 15. 

80. Wash.—State v. King County 
Super. Ct, 174 P. 973, 103 Wash. 
409. 

81. Cal.—^People v. Williamson, 67 P. 
504, 135 CaL 415. 

City authorities as agents of state 
department 

Where a city health department 
reported the case of a typhoid car¬ 
rier to the state department of health, 
and requested the state department 
to authorize a modified quarantine, 
the action of the state department 
in authorizing such modified quaran¬ 
tine in effect established the quaran¬ 
tine, so that the city authorities, in 
restraining the person, were noting 
as agents of the state department.— 
People V. Robertson, 134 N.ES. 815,. 
302 Ill, 422, 22 A.D.R. 835. 

88. N.Y.—People v. Rofl; 8 Park.Cr. 
216. 

83. N.Y.—Young v. Flower, 22 N.T.. 

S. 332, 3 Mlse. 84. 

29 aJ. p 254 note 20. 
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and limitations on which such quarantine shall be 
maintained.®^ 

Effect of federal immigration acts. The quaran¬ 
tine laws of the several states are usually not abro¬ 
gated by the federal immigration acts and the reg¬ 
ulations to enforce such acts; the safeguards which 
the immigration acts create and the regulations 
which they impose on the introductions of immi¬ 
grants are ancillary and subject to such quarantine 
laws.®® 

b. Persons Subject 

Quarantine regulations may be directed against any 
person likely to spread a contagious disease, notwith¬ 
standing he has not himself become afflicted or actually 
caused others to become sick. 

It is not necessary that an individual be actually 
sick in order that the health authorities have the 
right to restrain his liberties by quarantine regri- 
lations.®® Quarantine may extend to persons who 
have come in contact with contagious diseases,®7 or 
to persons in a quarantined house who have not 
been attacked by the disease;®® and healthy per¬ 
sons from infected localities may be excluded from 
other localities.®® A person discharging germs of 
a contagious and infectious disease may be quaran¬ 
tined, and it is not necessary for the health author¬ 
ities to wait until the person affected with a con¬ 
tagious disease has actually caused others to be¬ 
come sick by contact with him.®® 


c. Mode, Place, and Buration 

While quarantine usually consists of confining a 
person to his residence, the method of quarantine may 
vary according to the circumstances. A person, or place, 
or both, may be quarantined; but the measures taken and 
the period of detention should not be unreasonable. 

Quarantine may extend to a place, or to a person, 
or to both.®i The method of carrying out quaran¬ 
tine regulations need not be uniform, but may prop¬ 
erly vary according to the subject and surrounding 
circumstances.®® The ordinary method of quaran¬ 
tining persons is by confining them to a particular 
place and giving notice to the people outside and 
inside that no one may enter or leave.®® While a 
large discretion is vested in sanitary authorities as 
to the character and extent of a regulation estab¬ 
lishing quarantine,®4 the regulation must be reason¬ 
able®® under the circumstances of the particular 
case,®® and tend to prevent the spread of the dis- 
ease.®7 It cannot extend beyond the scope of the 
necessary protection,®® and the health officers must 
in all cases act in a reasonably humane and consid¬ 
erate manner.®® The obedience by the health au¬ 
thorities of-»the order of a court on a petition for 
a writ of habeas corpus to bring into the presence 
of physicians for examination a person held under 
quarantine as afflicted with a contagious disease is 
not the breaking of such quarantine.^ 

Place of isolation. A person may properly be 
quarantined in his residence,® and ordinarily should 
be quarantined there unless the danger is such as to 


8ft. Ky.—Allison v. Cash. 187 S.W. 
245. 143 Ky. 673. 

85. U.S.—Compagnle Francalse de 
Navigation v. Louisiana Board of 
Health, La., 22 S.Ct 811, 186 U.S. 
880. 46 L.S:d. 1209. 

Bxclusion of diseased persons under 
Iznmigrratlon laws see Aliens $ 88. 

8& HI.—^People v. Robertson, 134 N. 

R 815. 302 la 422, 22 A.L.R. 835. 
Typhoid caxrier 

A person found to be a carrier of 
the germs of typhoid fever can be 
quarantined within the limits of his 
home and prohibited from preparing 
food for others, notwithstanding his 
uncontradicted assertion that he has 
never had tjT)hoId fever.—^People v. 
Robertson, supra. 

87. CaL— 'Ex. parte Culver, 202 P. 

661, 187 Cal. 437. 

29 C.J. p 254 note 43. 

TIfingliiig of passengers 

The Quarantine authorities may 
detain immigrants from nonlnfect- 
ed countries who have mingled with 
■ether passengers who could commu¬ 
nicate pestilence or disease to which 
such passengers have been exposed 
•or subjected.—^Minneapolis, St. P. 


S. S. M. R. Co. V. Milner. C.C.Mich., 
67 F. 276. 

88l Iowa.—^Barby v. Harker, 121 N. 

W. 1071, 143 Iowa 478. 

29 C.J. p 255 note 44. 

89. La.—Compagnie Francalse de 
Navigation a Vapeur v. State Board 
of Health, 25 So. 691, 51 La.Ann. 
646, 72 Am.S.R. 468, 66 L.R.A. 795. 

9<^. IlL—^People v. Robertson, 134 N. 
R 815, 302 IlL 422, 22 A.L.R. 835. 

91. CaL—parte Culver, 202 P, 
661, 187 Cal. 437. 

98. IlL—^People v. Robertson, 134 N. 
R 815, 302 IlL 422, 22 A.L.R. 835. 

93L Cal .—Ex parte Culver, 202 P. 
661, 187 CaL 437. 

Mich.—Rock v. Carney, 185 N.W. 798. 

216 Mich. 280, 22 A.L.R. 1178. 
Absence of guard 
It is the duty of one whose house 
Is quarantined to stay inside, wheth¬ 
er the house is being guarded or not. 
—^In re Vaughan. 209 P. 353, 189 CaL 
491, 24 A.L.R. 858. 

9t U.S.—Jew Ho V. Williamson, C.C. 
CaU 103 F. 10. 

95. Miss.—Wilson v. Alabama G-reat 
Southern R. Co.. 28 So. 667, 77 
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Miss. 714, 78 Am.S.R. 648, 62 L.R.A. 
357. 

29 C.J. p 254 note 39. 

Begnlatloii held unreasonabls 
A regulation prohibiting all per¬ 
sons from getting off a train or boat 
at any point in the state has been 
held unreasonable, especially as ap¬ 
plied to a person who has not been 
exposed to infection and who comes 
from a noninfected locality.—Wilson 
V. Alabama Great Southern R. Co., 

28 So. 667, 77 Miss. 714. 78 Am.S.R. 
543, 62 L.R.A. 357. 

96. U.S.—Jew Ho v. Williamson, C. 
C-CaL, 103 F. 10. 

97. U.S.—Jew Ho v. Williamson, su¬ 
pra. 

29 C.J. p 254 note 41. 

98. N.T.—In re Smith. 40 N.R 497, 
146 N.T. 68. 48 Am.S.R. 769, 28 L.R. 
A. 820. 

29 CJ. p 254 note 42. 

99. Kan.—^Moody v. Wlckersham, 207 
P. 847, 111 Kan. 770. 24 A.L.R. 794. 

L Waj3h.—State v. Ellng County Su¬ 
per. Ct., 174 P. 973, 103 Wash. 409. 
8. Cal.—^Bx parte Culver, 202 P. 661, 
187 CaL‘437. 

Mich.—Rock V. Carney, 186 N.W. 798, 
216 Mich. 280, 22 A.L.R. 1178. 
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justify quarantine isolation elsewhere.^ The mere 
determination that a disease is dangerous and com¬ 
municable does not empower a health officer to re¬ 
fuse isolation in the home by quarantine and plac¬ 
ard notice thereof and to commit the diseased per¬ 
son to a hospital.'^ A person may be quarantined 
in a place other than his residence where the cir¬ 
cumstances so warrant,® in which case an appropri¬ 
ate place for the confinement is a hospital® and not 
a jail or penitentiaryJ A person infected has no 
absolute right to be interned in the locality in which 
he may reside, and one regularly ordered to be iso¬ 
lated at a state institution is not entitled to his dis¬ 
charge because he is able to provide himself with 
proper treatment at an isolated place in the lo¬ 
cality of his residence.® Under some statutes a per¬ 
son may be quarantined in the house in which he 
then is, and the house subjected to quarantine reg¬ 
ulations, if the person cannot be removed.® Pos¬ 
session of the premises by the health authorities un¬ 
der such provisions must be under the circumstanc¬ 
es and in the precise manner pointed out in the 
statutes,^® and statutes of this character have been 
held not to authorize the taking possession by the 
board of health, acting without a warrant, of prem¬ 
ises to the exclusion of the owner or of the person 
entitled to lawful possession.il 

Period of detention or confinement. The period 
of quarantine detention and observation may be for 
so long as is necessary to insure against the spread 
of the disease.i® Nevertheless the period of deten¬ 
tion must be reasonable, and cannot extend beyond 
the time when there is no longer necessity for any 
further precaution.1® 

d. Proceedings 

Except as required by statute, no particular formality 

3. Mich.—^Rock ▼. C3arney, supra. 

4. Mich.—Rock v. Carney, supra. 

6. CaL—^Ez parte Culver, 202 P. 661, 

187 Cal. 437. 

Mich.—^Rook v. Carney, 185 N.W. 798, 

216 Mich. 280, 22 A.L..R. 1178. 

6. Ala.—^Dowlinsr v. Harden, 88 So. 

217, 18 AUlApp. 63. 

Kan.—In re McGee, 185 P. 14, 105 
Kan. 574. 

7. Kan.—^In re McGee, supra. 

28 C.J. p 265 note 54. 

8. Kan.—^In re McGee, supreu 

9. Mass.—^Brovm v. Murdock, 3 N.K 
208, 140 Mass. 314. 

29 C.J. p 256 note 56. 

10. Me.—^Lynde v. Rockland, 66 Me. 

809. 

Mass.—^Brown' v. Murdock, 8 N.E. 

208. 140 Mass. 314. ' 


Is essential to the establishment of a quarantine, and Ir¬ 
regularities in the quarantine order do not render it 
void. Unless an emergency exists, however, notice and 
an opportunity to be heard should first be given. 

While some action on the part of the health au¬ 
thorities is required for the establishment of a valid 
quarantine,^^ ordinarily, no particular formality is 
essential.!® However, where the statute provides- 
certain conditions, the noncompliance with such con¬ 
ditions will render the establishment of quarantine- 
unlawful.!® 

Notice and hearing. There is authority which 
holds that, except in cases of great emergency, no 
detention or removal of a person may be made with¬ 
out a prior inquiry and hearing on due notice to 
the person affected.!*^ However, there is also au¬ 
thority which holds that the legislature under its 
police power may enact laws authorizing the estab¬ 
lishment of quarantine regulations, and requiring 
the detention of persons affected with contagious 
diseases dangerous to the public health, without a 
preliminary judicial proceeding to determine the 
character of the disease and the facts constituting 
the danger to public health.!® Under the latter view 
the statutes may validly authorize the proper health 
officer to effect the detention, without prior notice, 
of any person reasonably suspected of having a com¬ 
municable disease, such detention to continue untif 
the character of the disease can be determined.!® 

Order, It has been held that the order for quar¬ 
antine need not be issued at a regularly called meet¬ 
ing of the board of health, and that it is sufficient 
to establish a quarantine on orders given by the 
board over the telephone.®® A mere misnomer as“ 
to the place of isolation does not render the order 
of isolation void,®! and such order is not void for 
failure to specify the period of confinement.®® 

19. Iowa.—state v. Kirby, 94 N.W. 
254, 120 Iowa 26. 

S.D.—State v. Butts, 54 N.W. 603. % 
S.D. 577, 19 L..R.A. 725. 

17. S.C.—Kirk V. Aiken Board of 
Health, 65 S.E. 387, 83 S.C. 872, 28 
L.RA.,N.S., 1188. 

18. Mont.—Ez parte Caselll, 204 F. 
364, 62 Mont 201. 

“The law does not deprive any cit¬ 
izen of the right to be heard on 
this question, but he is not entitled 
to a hearing in the first instance."—' 
Ex parte Caselll, supra. 

19. Mont.—Ez parte Caselll, supra. 

aOL N.D.—^Plymouth Township v. 
Klug, 145 N.W. 130, 26 N.D. 607. 

21. Kan.—^Xn re McGee, 185 P. 14.. 
105 Kan. 574. 

28. Conn.—State v. Racskowakl. 86 


II. Mass.—^Brown v. Murdock, su¬ 
pra. 

29 C.J. p 255 note 67. 

18. Conn.—State v. Racskowski, 86 
A 606, 86 Conn. 677, 45 L*.R.A,N. 
S., 580, Ann.Cas.l914B 410. 
Hawaii.—Gibson v. The Madras, 6 
Hawaii 109. 

During discharge of germs 
Quarantine regulations may be en¬ 
forced against an Individual as long 
as he Is discharging germs of a con¬ 
tagious and infectious disease.—Peo¬ 
ple V. Robertson, 134 N.E. 816, 802 

III. 422, 22 AL.R. 885. 

1& U.S.—Sumner v. Philadelphia, 
Pa., 28 P.Cas.No.18.611, 9 Phlla. 
408. 

lA Fla.—^Ez parte O’Donovan, 4 So. 
789, 24 Fla. 281. 

15. N.D.—^Plymouth Tp. v. Klug, 146 
N.W. 180, 26 N.D. 607. 
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A quarantine order made by a health officer or¬ 
dinarily must be brought to the knowledge of the 
individual on whom it imposes an obligation in or¬ 
der to make him chargeable with its violation.23 
Notice of such an order may be g^ven by placing a 
placard at the place where the persons quarantined 
are confined, and by force of statute the removal 
of such placard may constitute a misdemeanor.^^ 
The sheriff has been held a proper officer to execute 
a quarantine order regularly issued by the local 
health officer of the state board of health.^s 

Warrant Provision may be made by statute for 
the issuance of a warrant authorizing the removal 
of a patient to the place of quarantine-^® In some 
jurisdictions, however, it is held that in order to 
secure the removal of the person who is to be quar¬ 
antined, reasonable force may be used, and that 
while a warrant issued by a judicial officer may be 
employed it is not essential to authorize the sei- 

2ure.27 

§ 16, -Disinfection of Property 

Tho disinfection of property may be ordered, to pre¬ 
vent the spread of disease; but such a power Is subject 
to limitations. 

Under powers similar to those which authorize 
the establishment of quarantine, sanitary authori¬ 
ties may require the disinfection not only of prop¬ 
erty that has actually been exposed to contagion,^® 
but of all articles liable to convey infection,^® es¬ 
pecially where it is impossible to ascertain their his¬ 
tory or the place from which they originally came 
and the expense of disinfection may be imposed on 
the owner of the property disinfected.^^ Such pow¬ 
ers must, however, be exercised within their lim¬ 
itations,and the general power to abate nuisances 

A. 606, 86 Conn. 677, 45 L..R.A.,N. 

S., 580, Ann.Ca.s.l914B 410. 

29 C.J. p 255 note 72. 

23. S.D.—State v. Butts, 54 N.W. 

€03, 3 S.D. 577, 19 L..R.A. 725. 

Publication or notice of health regru- 
lations grenerally see supra 9 11. 

24L Cal.—parte Culver, 202 P. 

661, 187 CaL 437. 

.25. Kan.—Nyberg v. Board of 
Com'rs of Sedgwick County, 216 P. 

282, 113 Kan. 758. 

23. Masa—^Brown v. Murdock, 2 N. 

B. 208, 140 Mass. 314. 

27. CaL—^In re Johnson, 180 P- 644, 

40 CGa.App. 242. 

Me.—^Haverty v. Bass. 66 Me. 71. 

28: Mich.—Hurst v. Warner, 60 M. 

W. 440. lOe Mich. 228, 47 Axn.S.R. 

525, 26 1..R.A. 484. 

Aft C,J.. p 256 note 79. , 


does not, in the absence of contagious disease or of 
great emergency, justify the summary and forcible 
vacation of a house and the ejectment of its tenants 
for the purpose of having it cleaned and repaired.®® 
It is no defense to an order for disinfection that 
the owner has already caused the property to be dis¬ 
infected on his o^vn account, where the authorities 
regard such previous disinfection as inadequate.®^ 

§ 17. -Impressment of Persons or Prop¬ 

erty in General 

Power may be granted to sanitary authorities to Im¬ 
press persons and property for the care of the sick; but 
such a power Is strictly construed and can be exercised 
only as the statutes prescribe. 

The legislature may authorize under prescribed 
conditions impressment of persons or property for 
the care and accommodation of the sick and the 
protection of the community.®® However, it has 
been held that the right to impress is not to be im¬ 
plied but can only be exercised when expressly 
granted,®® and it is not to be implied from the au¬ 
thority to establish quarantines.®^ Moreover, the 
statutes granting such power are to be construed 
strictly,®® and the statutory prerequisites for the 
exercise of the power must be complied with.®® A 
statute granting the power to impress convenient 
houses and stores does not authorize the impress¬ 
ment of a conveyance for the removal of a person 
infected with a disease.^® 

A private individual has no right to place a fam¬ 
ily infected with a contagious disease in an unoccu¬ 
pied dwelling house belonging to another, without 
the consent of the owner, or without authority from 
the board of health of the town, although such re¬ 
moval of the family may be necessary to prevent the 
spread of the disease.^l 

36. Me.—Plnkliajn t. Dorothy, 65 
Me. 135. 

37. Me.—MltcheU v. Rockland, 46 
Me. 496. 

29 O.J. p 256 note 89. 

38L Me.—^Pinkham v. Dorothy, 65 
Me. 135. 

39. Mass.—Brown v. Murdock, 8 N. 

E. 208, 140 Mass. 314. 

29 C.J. p 256 note 91. 

Warraat 

Under this rule It has been held 
to be a prerequisite to a legal im¬ 
pressment that it should take place 
only by virtue of a warrant regularly 
issued and served by executive offi¬ 
cers.—Saillnger v. Smith, 78 N.B. 479, 
192 Mass. 317—29 G.J. p 256 note 92. 
4(L Stage ooaohi 

Me.—Plnkham v. Dorothy, 55 Me. 135. 
41. Oonn.—^Beckwith y, Sturtevant, 
42 Conn. 158. 


29, Ky.—Allison v. Cash, 137 S.W. 
245, 143 Ky. 679. 

29 C.J. p 256 note 80. 

30. Ky.—Allison v. Cash, supra. 
Mass.—^Traln v. Boston Disinfecting 

Co., 11 N.E. 929, 144 Masa. 523, 59 
Am.R. 113. 

81. Mass.—^Train v. Boston Disin¬ 
fecting Co., supra. 

29 C.J. p 256 note 86. 

32. Mich.—^Hurst v. Warner, 60 N, 
W. 440, 102 Mich. *238, 47 Am.S.R. 
525, 26 L..R.A. 484. 

29 C.J. p 256 note 82. 

33^ Pa.—^Bddy v. Board of Health, 10 
Phila. 94. 

34. Ky.—Allison v. Cash, 137 S.W. 
245, 143 Ky. 679. 

29 C.J. p 256 note 85. 

35. Mass.—Spring v. Hyde Park, 137 
Mass. 554, 50 Ain.R. 334. 

29 C.J. p 256 note 87. 
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Waiver of statutory prerequisites. The statutory 
prerequisites for the execution of the power of im¬ 
pressment may be waived by the owner of the prop¬ 
erty, as by the execution of a lease and the accept¬ 
ance of rent under it.^^ 

§ 18. - Compensation 

Under some statutes an owner of property may ob¬ 
tain compensation for Its Impressment or destruction. 

Compensation for property or personal services 
impressed,^3 or for infected property destroyed, 
may be obtained under statutes so providing. 

§ 19. — Notice to Health OfiBcers 

The duty to notify health authorities of contagious 
diseases may be Imposed on physicians In whose prac¬ 
tice they occur. Unless otherwise prescribed, notice 
must be given within a reasonable time and may be 
sent by mall. 

The duty to notify health authorities of conta¬ 
gious diseases may be, and is commonly, imposed by 
law on physicians in whose practice they occur 
and a failure to perform this duty may subject the 
delinquent to liability^® in a criminal*^ or penal^® 
action. Physicians may be required to file with the 
health authorities morbidity reports.^® In reporting 
cases, the physician performs a public duty, and has 
been held not to be liable to the patient for damag¬ 
es resulting from lack of skill in making an errone¬ 
ous diagnosis.®® 

It has been held that any citizen acting in good 
faith and on reasonable grounds has the privilege 
and duty to report suspected cases of contagious dis¬ 
ease to the health officers.®^ A Christian scientist 
has been held not to be a physician within the mean¬ 


S 20 

ing of an ordinance making it the duty of physi¬ 
cians to report cases of contagious or infectious 
diseases.®® 

Notice by mail. In the absence of an express pro¬ 
vision to the contrary, a notice sent by mail is suf¬ 
ficient to satisfy the statutory requirement.®* 

Time of giving notice. In the absence of a statu¬ 
tory period, the notice must be given within a rea¬ 
sonable time.®^ 

§ 20. - Other Precautions 

other precautions which may be taken to eradicate 
disease include the establishment of sanatoria and the 
requirement that persons suspected of having a venereal 
disease submit to an examination and blood test. 

Precautions other than those specifically consid¬ 
ered, supra §§ 13-19, may sometimes be taken by 
the health authorities to suppress or control con¬ 
tagious diseases.®® 

Submission to examination and blood test. Or¬ 
dinarily health authorities have no power to force 
a person, suspected of being afflicted with a venereal 
disease, to submit to an examination of his body,®® 
at least where there is no cause for suspicion ;®7 nor 
have they power to compel the withdrawal of blood 
from him in search of evidence of the disease.®® 
However, under some statutes designed to protect 
the public against venereal diseases, persons arrest¬ 
ed on certain charges can be subjected to a blood 
test and detained pending the result thereof,®® and 
such statutes should receive a liberal construction.®® 
Proceedings under such statutes are not criminal 
proceedings; they are in the interest not only of 
the person detained but also of the public.®^ 


42. Mass.—Sallinger v. Smith, 78 N. 
R 479, 193 Maas. 317. 

43. Mass.— Springr v. Hyde Park, 137 
Mass. 654, 50 ArlR. 334. 

Mich.—Safford v. Detroit Bd. of 
Health. 67 N.W. 1094, 110 Mich. 81. 
64 .4jn.S.R. 332, 33 RR.A. 300. 

44. D.C.—^Metzger v, Markham. 38 
App.D.O. <383, Ann.Ca8.191SC 597. 

Mich.—SafloTd v. Detroit Bd. of 
Health, 67 N.W. 1094. 110 Mich. 81, 
64 Am.S.R. 332. 83 L.R.A. 300. 

45. Ohio.—Jones v. Stanko, 160 N.E. 
466. 118 Ohio St. 147. 

Pa.—Commonwealth v. Evans, 59 Pa. 
Super. 607. 

Vnzpose of statute relating to re¬ 
port of inflamed eyes of the newborn 
is to benefit the newborn by prevent¬ 
ing blindness and to relieve the pub¬ 
lic from the burden another blind 
person would cast on it.—^Dletsch v. 
Mayberry, 47 N.R2d 404, 70 Ohio 
App. 527. 

46. Ohio.—^Dletsch v. Mayberry. 47 
N.E.2d 404. 70 Ohio App. 637. 

39CJ.S.—63 


47. Mo.—Kansas City v. Baird, 92 
Mo.App. 204. 

Pa.—Commonwealth v. Evans. 59 Pa. 
Super. 607. 

48. Pa.—Commonwealth v. Evans, 
supra. 

29 C.J. p 256 note 7. 

49. Miss.—Smythe v. State, 86 So. 
870, 124 Miss. 454. 

Registration of births and deaths see 
infra 5 26. 

50. N.T.—Brown v. Purdy, 54 N.T. 
Super. 109. 8 N.T.St 143. 

51. Mo.—^McGuire v. Amyz. 297 S.W. 
968, 317 Mo. 1061, 54 A.I 1 .R. 644. 

52. Mo.—Kansas City v. Baird, 93 
Mo.App. 204. 

53. N.T.—New York Health DepL v. 
Owen. 85 N.T.S. 397. 42 Mlsc. 321, 
affirmed 88 N.T.S. 184, 94 App.Div. 
425. 

64. Mich.—People v. Brady, 61 N.W. 
537. 90 Mich. 459. 

29 C.J. p 267 note 10* 

65. Begnlatloiui uphold 

(1) As to the unloading of manure 
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shipped into a city.—^Kineen v. Lex¬ 
ington Board of Health, 102 N.R 852, 
314 Mass. 587. 

(2) As to the filling or clearing 
and drainage of lands which might 
otherwise create a contagious dis¬ 
ease.—^Rude V. St. Marie, 99 N.W. 
460, 121 Wis. 634. 

29 C.J. p 257 note 23. 

56. Iowa—Wragg v. Griffin, 170 N. 
W. 400. 185 Iowa 243. 2 A.D.R. 1327. 

Mich.—Rock V. Carney. 185 N.W. 798. 
216 Mich. 280, 32 A.L.R. 1178. 

57. Mich.—^Rock v. Carney, supra. 

5a Iowa—Wragg v. Griffin. 170 N. 
W. 400, 185 Iowa 243, 2 A.L.R. 1327. 

59. Ark.—City of Little Rock v. 
Smith, 168 S.W.2d 705, 204 Ark. 692. 

IT.T.—People ex rel. Krohn v. Thom¬ 
as. 231 N.T.S. 271, 133 Misc. 145. 

60. N.T.—^People ex reL Krohn v. 
Thomas, supra 

61. Ark.—City of Little Rock v. 
Smith. 163 aW.2d 705, 204 Ark. 
698. 
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Sanatoria. To eradicate disease the legislature 
ma3' authorize the construction and maintenance of 
sanatoria.®^ Under a statute granting the board of 
health sole authority to grant or refuse a permit 
for a sanitarium, the action of the board in refusing 
a permit, if justified by any reason, cannot be dis¬ 
turbed by any other tribunal.®® 

§ 21. Nuisances and Other Offensive Condi¬ 
tions 

a. In general 

b. Nature and time of remedy 

c. Conditions created or sanctioned by 

state or local authorities 
d» Notice and hearing 

a. In General 

Health authorities ordinarily have broad powers to 
deal with nuisances or other offensive conditions, and 
their exercise of such power will not be Interfered with 
In the absence of a showing of abuse. The owner of the 
premises on which the nuisance is being maintained 
may be required to abate It, and, where he fails so to 


do, may be charged with the expense of its removal by 
the health authorities. 

Boards of health and similar authorities may, 
where empowered by the legislature, make general 
regulations and special orders, and take appropriate 
measures, for the suppression of nuisances or other 
offensive conditions interfering with the public 
health.®^ The power of the health authorities in 
this respect is broad and to a large extent discre¬ 
tionary, and their determinations will not be inter¬ 
fered with in the absence of a showing that they 
abused their authority or discretion.®® Neverthe¬ 
less, such powers are not unlimited,®® and must be 
exercised with sound discretion®"^ and in strict con¬ 
formity with the statute.®® The nuisance involved 
must be a public one as distinguished from a private 
one,®® and, it has been held, one which is indict¬ 
able at common law.^® 

Whether the condition complained of constitutes a 
nuisance depends on the surrounding facts and cir¬ 
cumstances and the terms of the applicable statutes 
and regulations.'^! While statutes may validly em- 


€& Ky.—^District Board of Tubercu¬ 
losis Sanatorium Trustees for 
Fayette County v. City of Lexingr- 
ton, 12 S.W.2d 348, 227 Ky. 7. 

63. N.J.—^Deborah Jewish Consump¬ 
tive Relief Soc. v. State Board of 
Health, 147 A. 226, 7 K.J.Mlsc. 779. 

64L Hawaii.—^International Tmist Oo. 

V. Bigelow, 33 Hawaii 199. 

Iowa—State v. Strayer, 299 N.V7. 

912, 230 Iowa 1027. 

Ky.—Jefferson County v. Jefferson 
County Pascal Court, 108 S.W.Sd 
181, 269 Ky. 535. 

Minn.—State Fire Marshal V- Sher¬ 
man, 277 N.W. 249, 201 Minn. 694. 
Pa—Commonwealth v. Soboleskl, 16-3 
A. 898, 303 Pa 53. 

W.Va—Board of Com’rs of Ohio 
County V. Elm Grove Mining Co., 
9 S.Bw2d 813, 122 W.Va 442, 

29 C.J. p 258 note 49, p 268 notes 95, 
96. 

Regulation of nuisances by municipal 
authorities see the C.J.S. title Mu¬ 
nicipal Corporations §5 279-281, 

also 43 CJ. p 400 note 44—p 410 
note 76. 

Right of public authorities to relief 
against nuisances generally see the 
CJ.S. title Nuisances, also 46 C.J. 
p 740 note 64-p 741 note 79. 
Consrtmctioii of dam to prevent 
dxaliLage 

Where landowner had constructed 
ditch which would drain water from 
hike and result in health menace be¬ 
cause of dead and decaying fish, de¬ 
caying vegetation, and stagnant pools 
of water, state and local boards of 
health could prevent imminent nui¬ 
sance by constructing dam to prevent 
drainage of lake.—^Dougan v. Board 


of Com'rs of Shawnee County, 43 P. 
2d 223, 141 Kan. 554. 

65. Ky.—^Purnell v. Maysville Wa¬ 
ter Co., 234 S.W. 967, 193 Ky. 85, 28 
A.L.R. 223. 

Pa—^Luta V. Department of Health 
of Commonwealth, 156 A. 235, 304 
Pa 672, followed in Commonwealth 
V. Goodwin, 158 A. 238, 504 Pa 581. 
Setetml]iatio]i as q.ftasL-Jiidlcial 
A determination of the board of 
health as to a nuisance is not a mere¬ 
ly ministerial act; it is quasl-Judl- 
cial, in the sense that it cannot be 
contested or revised except In the 
manner provided in the statutes.— 
Inhabitants of Swansea v. Pivo, 164 
N.E. 890, 265 Maas. 520. 

SB. Ky.—^Purnell v. Maysville Water 
Co., 234 S.W. 967, 193 Ky. 86, 28 
A.LuR. 228. 

eff- Ky.—^Purnell v. Maysville Water 
Co., supra 

68. Pa.—^Baugh v. Sheriff, 7 Phila 
82. 

Passage of coda of ozdlnanoas 

The power of health authorities to 
deal with special cases of nuisances 
per se has been held not to be de¬ 
pendent on the prior passage by them 
of a code of ordinances, although In- | 
vested with the authority to enact 
such code.—State v. Henzler, N.J.Ch.. 
41 A. '223—29 C.J. p 258 note 50. 

69. N.J.—^Board of Health of Town¬ 
ship of Hillside v. Mundet Cork 
Corporation, 8 A.2d 105, 126 N.J.Bq. 
100, affirmed 11 A.2d 260, 127 N. 

' J.E<i. 61. 

ProteotioxL of mambani of board 
Where the nuisance actually exists 
and the Jurisdiction of the board of 

sk 


health has been regularly exercised, 
the members of the board who abate 
the nuisance have a protection which 
they would not have as private In¬ 
dividuals. in abating, no^ a private 
nuisance especially Injurious to them, 
but a public nuisance injurious to 
the general public only.—^People v. 
Yonkers Bd. of Health, 35 N.E. 320, 
140 N.Y. 1, 37 Am.S.R. 522. 

TO. N.J.—^Board of Health of Town¬ 
ship of Hillside v. Mundet Cork 
Corporation, 8 A.2d 105, 126 N.J.Eq. 
100, affirmed 11 A.2d 260, 127 N.J. 
Eg. 61. 

71. N.Y.—^People, on Complaint of 
Green, v. Willis, 17 N.Y,S.2d 784, 
173 Mlsc. 442. 

Ohio.—^Kuhn v. Wood, App„ 36 N.E. 
2d 1006. 

Legislative power and control over 
nuisances generally see the C.J.S. 
title Nuisances, also 46 C.J. p 651 
note 7-p 653 note 41. 

Dootzine of comparative Injury 

(1) The comparative Injury doc¬ 
trine should not be invoked to Justify 
continuance of an act that tends to 
impair public health, but should be 
confined to situations where plaintiff 
can be substantially compensated.— 
People ex rel. Stream Control Com¬ 
mission v. City of Port Huron, 9 N. 
W.2d 41, 305 Mich, 163. 

(2) Where the public health is in¬ 
volved, great caution should be exer¬ 
cised in applying the doctrine of com¬ 
parative injury and undertaking to 
balance convenlencea—^Board of 
Com’rs of Ohio County v. Elm Grove 
Mining Co., 9 S.E.2d 815, 122 W.Va. 
442. 
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power the board of health to pass on the question 
of whether or not a certain condition constitutes a 
nuisance or is detrimental to the health of the com¬ 
munity,*^2 the exercise of power by the sanitary au¬ 
thorities cannot ordinarily be justified where the 
thing sought to be abated is not a nuisance in fact.72 
By express provision of statute the order of the 
board may be conclusive of the fact that the nui¬ 
sance does exist but it is held in many jurisdic¬ 
tions that a board of health cannot determine con¬ 
clusively that a nuisance exists,^5 particularly, al¬ 
though not exclusively, -where the determination is 
made without notice and a hearing, see infra sub¬ 
division d of this section. In any event the acts 
of health authorities declaring nuisances are at least 
presumptively valid until questioned or assailed.76 

The owner of premises is in the first place re¬ 
sponsible- for the existence of, and under a duty to 
abate, a nuisance thereon, although it was caused by 
a previous occupant.'^^ While the board of health 
need not itself abate the nuisance, or undertake to 
have it abated by any particular person or agency,^® 
it may,' either on its own motion or by the aid of a 
court of equity, abate a nuisance maintained with¬ 
in its territory, notwithstanding the nuisance is haz¬ 
ardous only to the health of persons living outside 


such territory.*® Ordinarily a board of health may 
not by its own direct action abate a nuisance out¬ 
side of the territory for \vhich it was organized,*^ 
but it may invoke the aid of a court of equity to 
abate a nuisance located in another jurisdiction 
where the nuisance is injurious to the health of per¬ 
sons living within its territory and under some 
statutory provisions, when a nuisance injurious to 
health within the jurisdiction of one local board has 
its source outside the limits of such jurisdiction, the 
state board of health may sue to enjoin the contin¬ 
uance of such nuisance.** 

Sewers and sewage. Legislation regulating the 
disposition of sewage and the location and construc¬ 
tion of a sewer may validly be enacted in the inter¬ 
est of the health and welfare of the general pub¬ 
lic.*^ The purification of sewage may be required.*® 
The power of local health authorities to protect the 
health and welfare of the inhabitants of the com¬ 
munity authorizes them to prohibit the discharge of 
sewage into a river wdthin their jurisdiction.** 

Expenses or compensation. The person refusing 
to remove a nuisance may be charged with the ex¬ 
penses incurred in its removal by the health author¬ 
ities.*^ The liability for such expenses may be im- 


l^ocatlozL of oonditlon. 

A board of health ordinance plac¬ 
ing restrictions on the right to keep 
hogs in any village or hamlet Is in¬ 
applicable to the keeping and feeding 
of hogs on premises located else¬ 
where.—^Kuhn V. Wood, Ohio App., 
36 N.E.2d 1006. 

72. Iowa.—State v. Strayer, 299 N". 
W. 912, 530 Iowa 1027. 

73. N.J.—^Board of Health of Bor¬ 
ough of Oaklyn v. Rulofson, 120 A 
328, 98 N.J.Law 304. 

29 C.J. p 368 note 5. 

74. Pa.—^Kennedy v. Board of Health, 
2 Pa. 366. 

29 'C.J. p '258 note 52. 

75. N.J.—^Board of Health of Bor¬ 
ough of Oaklyn v. Rulofson, 120 A 
'328, 98 N.J.Law 304. 

29 C.J.P 258 notes o3, 54. 

76. Pa.—^Lutz V. Department of 
Health of Commonwealth, 156 A 
235, 304 Pa. 575, followed in Com¬ 
monwealth V. Goodwin, 156 A 238, 
304 Pa. 581. 

29 C.J. p '258 note 51. 

77. N.T.—^Moose v. New York Board 
of Health, 190 N.T.S. 161, 116 Misc. 
459. 

73. N.T,—^Moose v. New York Board 
of Health, supra. 

79- N.Y.—^Moose v. New York Board 
of Health, supra. 

80u N.J.—^North Brunswick Town¬ 


ship Board of Health v. Lederer, 29 
A 444, 53 N.J.Bq. 675. 

81. N.Y.—Gould V. Rochester, 12 N. 
E. 275, .105 N.Y. 46. 

8& Md.—^Baltimore v. Coghlan, 115 
A 43. 139 Md. 210. 

N.Y.—Gould V. Rochester, 12 N.E. 
275, 105 N.Y. 46. 

83. N.J.^State Board of Health v. 
Jersey City, 35 A 835, 55 N.J.Eq. 
116, affirmed 89 A 1114, 55 N.J.Eq. 
691. 

84. Mo.—State ex rel. Gentry v. Cur¬ 
tis, 4 S.W.2d 467, 319 Mo. 316. 

N.Y.—Jordan v. Smith, 242 N.Y.S. 
142, 137 Misc. 341, affirmed 173 N. 
E. 877, 254 N.T. 585. 

Ohio.—State v. Board of Corners of 
Allen County, 177 N.B. '271, 124 
Ohio St. 174, appeal dismissed 
Board of Com'rs of Allen County, 
Ohio V. State of Ohio ex rel. Bow¬ 
man, 52 S.Ct. 494, 286 U.S. 626, 76 
L.Ed. 1369. 

Place, form, and dimensions 

(1) “Where a sewer or drain is 
necessary to conserve the public 
health, the Legislature may *author- 
ize it to be built anywhere, and in 
any form and of any needed dimen- 
siona* “—Jordan v. Smith, 242 N.T. 
S. 142, 145, 137 Misc. 341, affirmed 
173 N.B. 877, 264 N.Y. 586. 

(2) The legislature has the power 
to authorize the sewage disposal 
plant of a sewer district to be con¬ 
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structed in a village adjoining the 
sewer district.—^Jordan v. Smith, su¬ 
pra. 

Disfeaaoe of sewer connection 

It is within the police power of 
the state to prohibit local authorities 
from requiring any property owner to 
make sewer connection with a sewer 
which is more than a desigrnated dis¬ 
tance from his property.—Bennett v. 
City of Hope, 161 S.W.2d 186, 204 
Ark. 147. 

Constmctlon without permit held au¬ 
thorized 

A statute requiring a permit from 
the state board of health for certain 
acts in connection with sewers has 
been held restricted in its operation 
to the use of sewers after they have 
been constructed, and hence not to 
prohibit construction of a sewer in 
a city without first obtaining such a 
permit—^Ex parte Chutuk, 21S P. 393, 
192 Cal. 60. 

as. Ohio.—state Board of Health v. 
Greenville, 98 N.E. 1019, 86 Ohio 
St. 1, Ann.Cas.l913D 52. 

86. N.T.—Parsons v. Town of 
Smithtown, 288 N.T.S. 470. 160 
Misc. 103. 

Pollution of; 

Public waters by municipality see 
infra subdivision c of this sec¬ 
tion. 

Water supply see infra 5 28. 

87. Wis.—State v. Laabs, 177 N-W- 
916, 171 Wis. 557. 
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posed on the owner®* or the occupant*® of the 
premises, or on the persons who caused or main¬ 
tained the nuisanceand it may be provided that 
such expense be a lien on the lands on which the 
nuisance existed.®^ Since the right to pollute the 
public waters and endanger public health cannot be 
acquired as a property right, the offender is not 
entitled to be paid on being ordered to discontinue 
the practice.®* 

b. Katnre and Time of Remedy 

The method of suppressing an offensive condition 
should In the first Instance be left to the owner of the 
premises, and no more should be required of him than Is 
necessary to remove such condition. Under some stat¬ 
utes, however, particular measures may be required, and 
a time limit set, by the health authorities. 

The choice of measures by which to accomplish 
the suppression of the offensive condition should in 
the first instance be left to the owner;®* and the 
sanitary authorities cannot require it to be done in 
any particular manner,®^ unless the statute express¬ 
ly empowers the board to specify the kind of im¬ 
provement which it deems necessary to relieve such 
condition.®® Where there are several owners on 
whose lands collectively and from the same source a 
nuisance exists, the authorized sanitary authorities 
may adopt a remedy designed to reach the owners 
either jointly®® or severally.®^ 

The measures ordered to be taken must keep with¬ 
in the limits of what is necessary to remove the of¬ 
fensive condition,®* and particular improvements 
may not be ordered under a power to remove the 
cause of a nuisance, simply because they would tend 
to prevent the recurrence of offensive conditions.®® 
When the abatement of the nuisance is ordered in 


genera! terms, the additional direction of some spe¬ 
cific measure which is not absolutely necessary for 
the accomplishment of the object may be regarded 
as surplusage so as not to affect the valid part of 
the order.i 

Time to remedy condition. It is proper for the 
sanitary authorities to specify a time within which 
the offensive condition must be remedied.® If the 
time within which the work is required to be done 
is not sufficient, an application for an extension of 
time is the proper method to pursue;® and where 
there is a failure to apply for an extension of time 
the public authorities cannot be restrained from do¬ 
ing the work in accordance with requirement of 
the statute merely because the time allowed by the 
notice was too short.^ 

c. Conditions Created or Sanctioned by State or 
Local Authorities 

The legislature may authorize a condition which 
would otherwise be forbidden as offensive to public health 
or welfare. Creation of an offensive condition by a mu¬ 
nicipality, as, for example, by the pollution of public 
waters, may be prohibited. 

The right of a board of health to institute a suit 
in equity to restrain a nuisance created and main¬ 
tained by a county within the limits of a municipal¬ 
ity has been sustained,® and it has been intimated 
that the jurisdiction of a board of health over nui¬ 
sances extends to nuisances authorized by the mu¬ 
nicipal authorities.® 

The rule has been announced that the legislature 
may, through the instrumentality of a board of 
health, legalize so far as the public is concerned 
a work or business which by the common law would 


88. N.T,—^Bfoose v. New York Board 
of Health, 190 N.Y.S. 161, 116 Mlso. 
4d9. 

Wls.—State V. Laabs, 177 N.W. 816, 
171 Wfa 657. 

88i Wie.—State v. liaa^B, supra. 

90. Wls.—State V. Xiaabs, supra. 

91. Wls.—State V. Laabs, supra. 

98. HI.—Board of Purification of 

Waters v. Town of Bast Provi¬ 
dence, 133 A. 812, 47 R.L 431. 

83. Ky.—^Purnell v. Maysvllle Wa¬ 
ter Co., 234 S.W. 967, 193 By. 85, 
23 A.LuR. 223. 

29 G.J. p 259 note 61. 

BqasUy effeotusl usehods 
Bven where there Is a power to 
regrulate, a provision driving the own¬ 
er the right to submit to the board 
plans for its approval negatives the 
idea that the board may deprive him 
of that privilege by prescribing a 
definite plan, when another method 
would be equally effectual.—^Morford 
▼. Asbury Park Board of Health, 89 


A. 706, 61 N.J.Law 383—29 C.J. p 259 
note 63. 

Owner’s waiver of right 
The right given property owners to 
begin work on a deslgrnated improve¬ 
ment within a prescribed time Is not 
affected by the commencement of the 
work by the authorities; and an own¬ 
er's failure to assert this right con¬ 
stitutes a waiver.—International 

Trust Co. v. Bigelow, 33 Hawaii 199. 

94. N.T.—^Moose v. New York Board 
of Health, 190 N.Y.S. 161, 116 Misc. 
459. 

95- N.Y.—New York Health Dept. v. 
Lialor, 38 Hun 542. 

90. Hass.—Durgln v. Minot, 89 N, 

B. 144, 208 Mass. 26. 133 Am.S.R. 
276, 24 Ii.R.A.,N.S., 241. 

97- Masa—^Durgln v. Minot, supra. 

98. 2£ass.—^Durgln v. Minot, supra. 
29 C.J. p 258 note 58, p 268 note 6. 

99. Pa.—^Philadelphia v. Provident 
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Life & Trust Co., 18 A. 1114, 133 
Pa. 324. 

29 C.J. p 258 note 69. 

1. Masa—Commonwealth v. Alden, 
9 N.B. 15. 143 Masa 118. 

N.J.—State V. Henzler, Ch., 41 A. 228. 

2. R.I.—Board of Purification of 
Waters v. Town of East Provi¬ 
dence, 133 A. 812. 47 R.L 431. 

3. Hawaii—^Magoon v. Lord-Young 
Blngineering Co., Ltd., 22 Hawaii 
327. 

4i Hawaii—^Magoon v. Lord-Young 
Engineering Co., Ltd., supra. 

5. N.J.—State v. Bergen County, 13 
A. 465. 46 N.J.Eq. 173, affirmed 32 
A. 203, 48 N.J.Eq. 294. 

& Mass.—Cambridge v. Trelegan, 64 
N.E. 204, 181 Mass. 665. 

29 C.J. p 259 note 67. 

Licensing of nuisances by municipal 
authorities see the O.J.S. title Mu¬ 
nicipal Corporations 5 280, also 43 

C.J. p 400 note 44-p 401 note 47. 
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otherwise be a nuisance;^ but while the legisla¬ 
ture may thus authorize a public nuisance, yet its 
intention to do so will not be lightly presumed, and 
a license to conduct a particular business will be 
construed as a license to conduct it with the great¬ 
est possible care; and the fact of a license being 
granted by a board of health does not, therefore, 
necessarily prevent the indictment of the licensee if 
he creates and maintains a public nuisance.^ In 
an action by a private individual a nuisance cannot 
be justified on the ground that it was created by 
order of the board of health where such order was 
not authorized by statute,® and in such a suit evi¬ 
dence of the action of a board of health is, there¬ 
fore, irrelevant.1® It has been held that the power 
to make orders for the suppression of offensive con¬ 
ditions authorizes the health authorities to make ex¬ 
ceptions, under a special permit, from a general 
prohibition but it has also been held that the 
statutory authority to make general regulations as to 
offensive conditions does not invest boards of health 
with the licensing power to dispense with their gen¬ 
eral regulations in individual cases,^® although the 
requirement of a license may be validated by sub¬ 
sequent legislative recognition of the regulation.^® 

Pollution of public waters. The right of health 
officials to regulate or prohibit the discharge of sew¬ 
age by a municipality into the public waters of the 
state depends on the language of the statutes in- 
volved.1^ Under some statutory provisions it is 
within the power of the state health authorities to 
order a municipality to cease its pollution of public 

7. N.J.—Garrett v. State, 7 A. 29, 49 
N.J.Law 94, 693, 60 Am.R. SSS. 

*29 C.J. p 237 note 87. 

Existence of nuisance as affected by 
statutory or municipal authority 
see the C.J.S. title Nuisauces f 17, 
also 46 aJ. p 672 note 676 

note 16. 

8. N.J.—Garrett v. State, supra. 

9. N.T.—Mann v. Willey, 64 N.Y.S. 

589. 51 App.Div. 169, affirmed 61 N- 
R 1131, 168 N.T. 664. 

29 C.J. p 257 note 41. 

10. N.T.—Hochstrasser v. Martin, 16 
N.Y.S. 558, 62 Hun 165. 

11. Mass.—Quincy v. Kennard, *24 N. 

E. 860. 151 Mass. 668. 

29 C.J. p 257 note 43. 

la, N.T.—^Flushlny v. Carraher, 83 
N.Y.S. 951, 87 Hun 83. 

29 C.J. p 258 note 44. 

13L N.Y.—People v. Vandecarr, 67 N. 

B. 913, 175 N.T. 440. affirming 80 
N.Y.S. 1108, 8 App.Dlv. 128—Peo¬ 
ple V. Davis, 79 N.Y.S. 747, 78 App. 

Dlv. 570. 

14. R.I.—^Board of Purification of 


waters, and to adopt a proper sewage system to ac¬ 
complish such purpose.^® State authorities having 
the power to control the pollution of the waters of 
the state may order a municipality to cease pollution 
of such waters whether the pollution is accomplished 
separately by one municipality or jointly by two or 
more municipalities;^® and an order of the health 
authorities directing the construction of a sewage 
system by a municipality is not rendered unlawful 
by the fact that the law pursuant to which it was 
promulgated is operative in a limited area and does 
not extend over the entire area of the state.^^ A 
municipality cannot acquire a prescriptive right 
against the state to endanger public health by dis¬ 
charging sewage into public waters.^® Where a 
valid order has been issued by the health authori¬ 
ties directing a municipality to erect a proper sew¬ 
age system, compliance therewith on the part of the 
municipality cannot be resisted because of the ex¬ 
pense involved.!® 

d. Notice and Hearing 

Except In cates of emergency it Is usually regulred 
that an order for the removal of a nuisance be based on 
a prior notice and hearing. An order declaring a nui¬ 
sance does not conclusively establish Its existence in the 
absence of notice, or even, according to some authorities, 
where notice has been given. The notice must be suf¬ 
ficient as to form and must be served on the proper 
persons. 

The validity of an order declaring the existence 
of a nuisance and directing its removal hy the per¬ 
son responsible therefor is frequently made depend¬ 
ent on a prior notice and hearing, the statutory re- 

Control Commission v, City of Port 
Huron, 9 N.W.2d 41, 305 Mich. 158 
—City of Niles V. Stream Control 
Commission, 29S N.W. 713, 296 
Mich. 650. 

R.I.—^Board of Purification of Waters 
V. Town of East Providence, 133 A. 
812, 47 R.1. 481. 

17. R.I.—Board of Purification of 
Waters v. Town of Bristol, 153 A. 
379, 51 H.L 243. 

1& Mont.—^Miles City v. State Board 
of Health, 102 P. 696, 39 Mont. 405, 
26 L.R.A.,N.S., 589. 

R.I.—^Board of iHiriflcatlon of Waters 
V. Town of East Providence, 138 
A. 812, 47 R.L 431. 

19. R.I.—^Board of Purification of 
Waters v. Town of Bristol, 153 A- 
879, 61 R.I. 243—^Board of Purifica¬ 
tion of Waters v. Town of East 
Providence, 133 A. 812, 4'7 B.I. 481. 
CosnpaiAtlve burden 

The municipality cannot decline 
compliance on the giH>und that the 
order Imposes a greater burden on it 
on others.—^Board of Purifica¬ 
tion of Waters v. Town of East Prov¬ 
idence, supra. 


Waters v. Town of Bristol, 163 A. 
879, 51 R.L 243. 

PoUutlon of water supply see infra 
3 28. 

Abrogation of xight to disOhaxge sew¬ 
age into tide water 
A general right given to a munici¬ 
pality to discharge its sewage into 
tide water be# been held abrogated 
by a later statute creating a board 
witli authority to prohibit pollution 
of the waters of the state.—^Board of 
Purification of Waters v. Town of 
Bristol, supra. 

15. Mich.—^People ex rel. Stream 
Control Commission v. City of Port 
Huron. 9 N.W.2d 41. 306 Mich. 153 
—City of Niles v. Stream Control 
Commission, 296 N.W. 718, 296 

Mich. 630. 

Mont—Miles City v. State Board of 
Health, 102 P. 696, 39 Mont. 406, 
25 L.R.A.,N.S.. 689. 

R.I.—Board of Purification of Waters 
V. Town of Bristol, 163 A. 879, 51 
ILL 248—^Board of Purification of 
Waters v. Town of East Provi¬ 
dence, 138 A. 812. 47 R.I. 431. 
le. Mich.—^People ex reL Stream 
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quir^ment being sometimes express^O and sometimes 
implied.^^ In cases of emergency, however, a board 
of health may proceed without notice to abate a 
nuisance ;22 and the validity of statutes authorizing 
peremptory orders directing repairs, alterations, or 
the abatement of a nuisance without previous no¬ 
tice has been upheld^^ frequently on the ground 
that, in matters of health and safety, the delay in¬ 
volved in the giving of the notice and hearing 
would often be fatal to the object sought to be ac¬ 
complished 2^ In the absence of statute to the con- 
frary,25 if the person affected has had no previous 
notice and opportunity to be heard, the order is not 
tb'b6 taken as finally' determining the existence of 
a nuisance and precluding him from any further 
reiftSady or redress,^® and he is entitled to a hearing, 
ahd'-tb question the determination of the health au- 
th'drities; in ^bsequent legal proceedings.^^ Ac¬ 
cording to some'''aiithorities a determination of a 
board of health that a nuisance exists is not conclu¬ 
sive although made after notice and hearing.28 
Where an opportunity of a hearing is given before 
the order is finally acted on, previous notice is not 
required because the order is itself in the nature of 
a notice or order to show cause,29 and this is true, 
although the order may be obligatory pending the 
fiiml decisibn.29 It has been held that the rights of 
any person to be affected by an order are reasonably 
secured without prior notice by requiring the order 
to.be, served oh him or the person in charge of his 
business, and by allowing him an appeal to a jury.21 

'Sufficiency of notice. The notice should be suf¬ 


ficiently certain to apprise one of what is required.22 
Where the notice describes the general nature of 
the operation required to be done, it is not defec¬ 
tive because it fails to state the precise manner in 
which the work is to be done.® 2 Under some stat¬ 
utes the notice must contain a copy of the order 
made by the board of health.®^ 

Service of notice. Where the statutes provide 
on whom the notice is to be served, service should 
be made on the person designated,®® as on the own¬ 
er,®® or on the occupants or person having charge 
of the premises,®*^ if the owner is unknown,®® or on 
the guardian if the owner is a minor or person un¬ 
der guardianship ;®9 and provision may be made for 
service on nonresidents.'*® Under provisions requir¬ 
ing the notice to be served as a writ of summons, 
it has been held not sufficient to serve the notice 
on one of two members of a firm.^i ^ Service on one 
of several persons owning interest in the land is not 
service on the others.*® A remainderman who has 
not and never had, the right to immediate posses¬ 
sion is not, it seems, entitled to notice, although he 
may be if the operation proposed to be carried out 
is without authority of law and threatens unjustifi¬ 
able injury to the inheritance.*® A notice to the 
trustees of a village, when they are its chief execu¬ 
tive officers, is a notice to the village.** It has been 
held that, where the statute requires an order or no¬ 
tice to be served on a certain person or persons a 
notice or order served only by publication in a news¬ 
paper, or sent through the mail, is void.*® Where 
the offensive property is within the district, but the 


9(X Mo.—SL Louis.V. Flsmn, 81 S. 

W. 17, 128 Mo. 413. 

29 aJ. p 259 note 74. 

Notice ajid publication of resrulatlons 
generally see supra § 11. 

21. * N.T.—^People v. Wood, 16 N.T. 
S. 664v«2 Hun 131. 

29 C.J. p 259 note 75. 

22. lowa.^—State v. Strayer, 299 N. 
' W. 912, 280 Iowa 1027. 

29 C.J. p 269 note 8. 

23. Iowa.—State v. Strayer, supra. 
29 G.J. p 259 note 76. 

24b RI.—^Harrington v. Providence, 
38 A. 1. 20 Pul. 223, 38 L.E.A. 305. 
29 G.J. p 259 note 76. 

25. Pa.—^Kennedy v. Board of 

Health, 2 Pa. 366. 

26!, N.J.—Borough of Oaklyn Board 
of Health v. Hulofson. 120 A. 328, 
98 N.J.Law 304. 

29 aj. p 259 note 78. 

27’. ms.—^New Hampshire Fire Ins. 

Co. V. Murray, aaA.Wls., 106 P. 
" 2d_il2. 

loWBL-^tate V. Strayer, 299 N.W. 
'' 612, 230 Iowa 1027. 

28 aJ. p 259 note 79. ' 


28. N.T.—^New York Health Dept. 
V. Trinity Church. 39 N.B. 833, 146 
N.Y. 32, 46 Am.S.R 679. 

29 C.J. p 258 note 55. 

29. Del.—^Hartman v. Wilmington, 
41 A. 74. 16 Del. 216. 

29 C.J. p 260 note 80. 

30. Mass.—^Taunton v. Taylor, 116 
Mass. 254—Belcher v. Farrar, 8 
Allen 325. 

31. Mass.—Taunton v. Taylor, 116 
Mass. 264—Belcher v. Farrar, 8 
Allen 326. 

32. Hawaii.—^Magoon v. Lord-Young 
Engineering Co., Ltd., 22 Hawaii 
327. 

29 C.J. p 260 note 83. 

33. Hawaii.—Magoon v. Lord-Young 
Engineering Co., Ltd., supra. 

34. N.Y.—Carthage v. Colligan, 144 
N.Y.S. 468, 158 App.Dlv. 793, af¬ 
firmed 110 N.E. 439, 216 N.Y. 217. 

35. Masa—^Belmont v. New England 
Brick Co., 190 Mass. 442, 77 N.E. 
604. 

36. Hawaii.—^Magoon v. Lord-Young 
Engineering Co., Ltd.. 22 Hawaii 
827. 


37, Hawaii.—Magoon v. Lord-Young 
Engineering Co., Ltd., supra. 

Mass.—Belmont v. New England 
Brick Co., 77 N.E. 504, 190 Mass. 
442. 

38. HawalL—Magoon v. Lord-Young 
Engineering Co., Ltd., 22 Hawaii 
327. 

39, Hawaii.—Magoon v. Lord-Young 
Engineering Co.. Ltd., supra. 

40. Hawaii.—Magoon v. Lord-Young 
Engineering Co., Ltd., supra. 

4L Mo.—St. Louis V, Flynn, 81 S. 

W. 17, 128 Mo. 118. 

42. Hawaii.—^Magoon v. Lord-Young 
Engineering Co.. Ltd., 22 Hawaii 
327. 

Mo.—St. Louis V. Flynn, 81 S.W. 17, 
128 Mo. 118. 

4& Hawaii.—^Magoon v. Lord-Young 
Engineering Co., Ltd., 22 Hawaii 
327. 

44. Vt.—State Board of Health v. 
St. Johnsbury, 73 A. 681, 82 Vt. 276. 
23 L.R.A.,N.S.. 766, 18 Ann.Cas. 496. 

45. Mass.—Belmont v. New England 

Brick Co., 77 N.E. 504, 190 Mass. 
442. ■ ^ 
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owner' is- bej^ond its limits, it has been held that a 
statutory notice of the board, preliminary to pro¬ 
ceedings for abatement, may be served on him out¬ 
side of the district 

§ 22. Unhealthful or Unsafe Buildings 

a. In general 

b. Multiple dwellings 

c. Housing and slum clearance 

d. Factories 

'a. In General 

Reasonable regulations may be prescribed to remedy 
the unhealthful or unsafe condition of buildings, as for 
example, regulations as to their height and construction. 
The duty of complying with such regulations ordinarily 
rests on the owner of the building, although it may by 
statute be imposed on others. 

The legislature may, either by direct provision or 
indirectly through local authorities, prescribe regu¬ 
lations to prevent or remedy unhealthful or unsafe 
conditions of buildings or structures,^'^ as for ex¬ 
ample, regulations as to the mode of construction 


and it has been held that such regulations arc not. 
rendered invalid by showing that they are not based 
on health considerations.^® The regulations im-. 
posed must not be unreasonable;®® and regulations* 
with which it is impossible safely to comply are un¬ 
reasonable,®^ as are regulations which single out a 
class of persons or things and arbitrarily impose 
burdens on them not applying to others within the 
same general class.®^ Administrative officials can¬ 
not authorize departures from building regfulations 
prescribed by statute,®® except, under some provi-’ 
sions, where compliance with the regulations would 
be impossible from an architectural standpoint,®^ 
or under other provisions, where practical difficul¬ 
ties are encountered or unnecessary or unreason¬ 
able hardship would result from the application of 
the strict letter of the law.®® 

It has been held that statutes prescribing build¬ 
ing regulations should be strictly construed,®® arid 
should receive the same construction whether- or not 
involved in a strictly penal proceeding.®*^ The 


46. N.T.—Gould v. Rochester, 12 N. 
B. 275, 105 N.Y. 46. distinguishing 
Reed v. People, 1 Park.Cr. 4811. 

47. Ky.—Foster v. Goodpaster. 161 
S.'W.Sd 626, 290 Ky. 410, 140 A.L.R. 
1044. 

Mass.—Commonwealth v. Gardner, 
134 N.R 638, 241 Mass. 86. 

Mont.—State v. Cook. 276 P. 958, 84 
Mont. 478. 

N.Y.—City of Rochester ▼. Olcott, 
16 N.Y.S.2d 256, 173 Mlsc. 87. 

Ohio.—^Bogen v. Clemmer, 180 N.E. 

710, 125 Ohio St 186. 

29 C.J. p 260 note 1. 

Building regulations of municipal 
authorities see the C.J.S. title 
Municipal Corporations S 225, also 
43 C.J. p 326 note 14-p 833 note 
18. 

Construction of theater buildings see 
the C.J.S. title Theaters and Shows 
§ 7. also 62 C.J. p 850 notes 52-^0. 

Places of exnploymeiLt 

The industrial commission is an 
agent of the state, having the power 
to enforce laws, rules, and regula¬ 
tions concerning the relations of em¬ 
ployer and employee, and the places 
of employment.—Bevan v. Century 
Realty Co., 27 N.B.2d 777, 64 Ohio 
App. 58, appeal dismissed 27 N.E.2d 
148, 136 Ohio St. 549. 

Bffeot of repeal of statute 

Where a building code has been 
repealed without any saving clause 
as respects proceedings for existing 
violations of Its provisions, no pro¬ 
ceedings can thereafter be commenc¬ 
ed for prior Eolations.—City of Phil¬ 
adelphia V. Bartell, 11 A.2d 563, 139 
Pa-Super. 319. 


4a Pa.—McGuire V. Dexter, 47 
Dauph.Co. 419. 

29 C.J. p 261 note 6. 

Faxtictilar recLuixexnents 

(1) Rat proofing may be required. 
—Cltyi of New Orleans v. Beck, 71 
So. 883, 139 La. 595, L.R.A.1918A 
120—29 aj. p 261 note 7. 

(2) Fastening of chairs to the 
floor may be required as a condition 
to the use of a building as a pub¬ 
lic halL—Camp v. Rex, Inc., 24 N.EL 
2d 4, 304 Masa 484. 

(3) A statute prohibiting the use 
of combustible material in the floors 
of certain buildings is not violated 
by placing combustible material on 
the surface of a completed floor, the 
floor structure being otherwise fire¬ 
proof in accordance with the statute. 
—^People ex rel. 475 Fifth Ave. Cor¬ 
poration V. Walsh, 222 N.Y.S. 667, 221 
App.Div. 100. 

49. La.—City of New Orleans v. 
Mangiarlsina, 71 So. 8S6, 139 La. 
605. 

50. N.Y.—^Adamec v. Post, 7 N.E.2d 
120, 273 N.Y. 250, 109 A.L.R. 1110 
—^Health Department of City of 
New York v. Rector, etc., of Trin¬ 
ity Church, 39 N.E. 833, 145 N.Y. 
32, 27 L.R.A. 710, 45 Am.S.R. 579. 

Pa.—McGuire v. Dexter, 47 Dauph. 
Co. 419. 

29 C.J. p 261 note 8. 

5L Wla—^Bonnett v. Vallier, 116 N. 
W. 886, 136 Wis. 193, 128 Am.S.R. 
1061, 17 L.R.A.,N.S., 486. 

29 C.J. p 261 note 9. 

52. Mich.—^Peninsular Stove Co. v. 
Burton, 189 N.W. 880, 220 Mich. 
284. 


53. Ohio.—State v. Industrial Com¬ 
mission of Ohio. 136 N.R 896, 105 
Ohio St. 103. 

54. Ohio.—State v. Industrial Com¬ 
mission of Ohio, supra. * > , 

55. Mich.—Thill v. Danna, 2X6 N.W;, 

406, 240 Mich. 595. ^ , 

53, N.Y.—^People v. PYiedman, lio' 
N.Y.S. 538, 132 App.Div. 61—Peo-* 
pie v. Whitelow, 166 N.Y.S. 141. 
Statutes construed 

(1> To be Inapplicable to public' 
buildings, the plans of which have 
been approved by the state.—^Depart¬ 
ment of Industrial Relations v., 
Board of Education of Franklin Tp. 
Rural School Dist., Ohio App.^ 48 N. 
B.2d 121. 

(2) To be applicable to new build¬ 
ings only, and not to those already' 
constructed. 

D.C—^Phillips V. Capital Inv^trrient 
& Guaranty Co., Mun.App..' 32 ^A. 
2d 249. 

Tenn.—^Armstrong v. Bowman, 115 
S.W.2d 229. 21 Tenn.App. 673. 

(3) To require notice to, and aji 
opportunity to he heard by, the prop¬ 
erty owner whose rights are to be 
affected,—^Foster v. Goodpaster, 161 
S.W.2d 626, 290 Ky. 410, 140 A.L.R. 
1044. 

(4) To embrace doors constituting 
a fire hazard, notwithstanding a 
claim that the doors are closed only 
when the building is unoccupied:— 
Ft Tryon Arms v. Walsh, 282 N.Y. 
S. 33, 133 Misc. 353. 

67. N.Y.—^People v. Whitelow, 166 
N.Y.S. 141 . 
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meaning^ of the terms used in the statutes depends 
on the legislative intent.®* A condition in a license 
to use a building for a designated purpose should be 
fairly and reasonably construed, considering the aim 
sought to be accomplished, and the terms in which 
the condition is couched should be given their usual 
and natural significance.®* 

Height of buildings. Reasonable regulations may 
be enacted with respect to the height of buildings.®® 
However, a statute limiting the height of buildings 
should not be construed to be applicable to build¬ 
ings in the course of construction where such con¬ 
struction would result in unreasonable injury to sub¬ 


stantial rights,unless such construction is clearly 
required by the language of the statute.®* 

Elevators, Provision may properly be made as 
to the construction and inspection of elevators.®* 
Where a statute covers the entire subject of elevator 
inspection throughout the state, an inspection not 
provided for by the statute cannot be made by local 
authorities.®^ 

Plumbing construction. It is within the power of 
the legislature to prescribe the nature or type of 
plumbing construction which shall be installed in 
buildings or other structures.®® Regulations of this 
nature are made in the interest of public health®® 


58L Utah—State v. Swanson Theater 

Circuit 202 P. 544. 53 Utah 150, 

19 A.L.R. 539. 

29 C.J. p 260 note 1 [d]. 

Janitor 

Under a statute providing that no 
room in the basement of a dwelling 
should be occupied for living pur¬ 
poses except by “the janitor*' of such 
building, the words “the janitor" of 
such building, the words “the jani¬ 
tor" may be construed as single or 
pluraL—State v. Houghton, 199 N. 
W. 100, 169 Minn. 476. 

PabUo buUdlxLg 

(1) A “public building." within the 
meaning of statutes prescribing sani¬ 
tary regulations with respect to such 
buildings, includes any building in 
which the public congregates In con¬ 
siderable numbers either for amuse¬ 
ment or for other purposes, or to 
which the people generally have 
access, and which is Intended to 
accommodate the general public, not¬ 
withstanding the building is used for 
private gain.—State v. Swanson 
Theater Circuit. 202 P. 544, 59 Utah 
150, 19 A.LuR. 539. 

<2) A theatre is a "public build¬ 
ing" within the meaning of such 
statutes.—State v. Swanson Theater 
Circuit, 202 P. 544. 59 Utah 150. 
Stozy 

(1) A "story,” within the mean¬ 
ing of statutes prescribing regula¬ 
tions as to buildings containing 
more than a designated number of 
stories, has been defined as a habit¬ 
able space between two floors, and 
as a set of rooms on the same floor 
or leveL—Biber v. O'Brien. 32 P.2d 
425, 138 CaXApp. 363. 

(2) A mezzanine floor is a story 
of diminished height introduced be¬ 
tween two higher stories.—Biber v. 
O'Brien, supra. 

(3) A basement under part of a 
three-story building does not make 
the structure one of four stories 
within the meaning of statutes im¬ 
posing certain requirements with re- 
.«pect to buildings over three storiea 


—Mitchell v. Hotel Berry Co., 171 
N.B. 39, 34 Ohio App. 269. 

59. Mass.—Camp v. Rex, Inc.. 24 N. 
B.2d 4. 304 Masa 484. 

60. Wis.—^Atkinson v. Piper, 195 N. 
W. 644, 181 Wis. 519—Piper v. Bk- 
em. 194 N.W. 169, 180 Wis. 686, 
34 AL.R. 32. 

29 C.J. p 261 note 5. 

Oas tank is not a "building'* with¬ 
in laws limiting the height of build¬ 
ings in cities.—Atkinson v. Piper, 
196 N.W. 644, 181 Wis. 619. 
location of buildings 
A general statute limiting the 
height of buildings has been con¬ 
strued as not intended to apply to 
villages and farming communities, 
but only to cities.—^Atkinson v. Pi¬ 
per. supra. 

61. Wia—Atkinson v. Piper, supra. 
Buildings held not within statute 

(1) Where an owner had erected 
the first eight stories of a sixteen- 
story building several years before 
the passage of laws limiting the 
height of buildings in cities, but 
postponed construction of the re¬ 
maining portions until necessity 
should require further construction, 
made large expenditures for engi¬ 
neers' and architects' fees, and en¬ 
tered into contracts for further con¬ 
struction before the laws were pass¬ 
ed, the building was not within the 
statute.—^Atkinson v. Piper, supra. 

(2) Where a permit was obtained 
to construct a hotel one hundred 
fifteen feet in height, and the plans 
had been prepared and financing ar¬ 
ranged for, and the work of tearing 
down an old structure had been com¬ 
menced before the passage of laws 
limiting the height of buildings to 
one hundred feet, the statute was not 
applicable, although no expenses had 
been incurred which would he lost 
if the building could not exceed one 
hundred feet in height.—Atkinson v. 
Piper, supra. 

Building hsld within statute 
Where, during the construction of 
a hotel designed to he one hundred 
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feet In height, the owner decided to 
add another story, but did nothing to 
accomplish such- purpose before the 
passage of laws, limiting the height 
of buildings to one hundred feet, the 
building was within the statute.—^At¬ 
kinson V. Piper, supra. 

62. Wis.—Atkinson v. Piper, supra. 

eSL Pa.—Girard Trust Co. v. City of 
Philadelphia, 9 A2d 883, 336 Pa. 
433—^Hayden v. Second Nat. Bank, 
199 A 218, 331 Pa. 29. 

Passenger elevator 
An elevator which was primarily 
used to convey automobiles up and 
down in a garage building was not a 
"passenger elevator” within statute 
requiring owner of building where 
passenger elevators are used to pro¬ 
vide automatic locking devices.— 
Hayden v. Second Nat Bank, supra. 

64. Pa.—Girard Trust Co. v. City 
of Philadelphia, 9 A2d 883, 336 
Pa. 433. 

Pecnllar looal conditioiui 
A system of elevator Inspectlon- 
cannot be adopted by local anthori-* 
ties, contrary to such a statute, on 
the basis of the existence of purely 
local problems and peculiar condi¬ 
tions where the facts do not show 
such problems or conditions.—Girard 
Trust Co. V. City of Philadelphia, su¬ 
pra. 

65. Pa.—City of New Castle v. 
Withers. 139 A 860, 291 Fa. 216, 
67 AKR. 132. 

Regulation of plumbers see infra 8 
25. 

(‘Plumbing,” as used in regulation 
of state department of health regu¬ 
lating plumbing, includes pipe for 
sewage.—State v. Prescott, 161 A 
426, 129 Me. 239. 

Maine plumbing regulations 
should be prescribed by local ordi¬ 
nance in localities having either wa¬ 
ter or sewage systems, the office of 
the state department of health, in 
such cases, being to approve plans.— 
State V. Prescott, supra. 

66. N.Y.—City of Glens Falls v. 
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and should be reasonably construed.®'^ Regulations 
may be prescribed concerning privies,®® and the 
plumbing connecting buildings with sewers, water 
mains, and gas pipes.®® The plans for plumbing and 
drainage systems may be required to be filed with 
the board before the work is done.^® Where ap¬ 
proval of the sanitary authorities for plumbing and 
drainage construction is required, the fact that per¬ 
mission has been illegally refused,^! or coupled with 
unlawful or onerous conditions,*^® does not warrant 
the aggrieved party in proceeding with such con¬ 
struction without approval. 

Devices to protect window cleaners. The legis¬ 
lature may validly make provision for the mainte¬ 
nance on buildings of devices designed to protect 
persons engaged in window cleaning, and may grant 
an administrative board power to prescribe the type 
of safety devices to be installed.^® The validity of 
such a statute has been upheld as against the con¬ 
tentions that it did not prescribe an intelligible 
standard of duty, delegated legislative powers, and 
arbitrarily discriminated between persons engaged 
in hazardous work of a similar nature,^^ The pow¬ 
er of a board to make rules for the protection of 
window cleaners is limited by considerations of safe¬ 
ty commensurate with the nature of the work.^® 

Finding as to fire hazard. Decisions of the ad¬ 
ministrative authorities declaring a building to be 
a fire hazard may be attacked where wholly unsup¬ 


§ 22 

ported by the evidence and dearly arbitrary,^® or 
where wholly dependent on a question of law.^^ ^ An 
express provision that the finding of the adminis¬ 
trative body as to such fact shall be conclusive is 
subject to the qualification that it must be supported 
by relevant evidence such as reasonable minds might 
accept as adequate to support a conclusion.^® 

Closing of buildings. Authority maybe conferred 
on designated officials to order a building dosed un¬ 
til the correction of a dangerous condition;*^® but a 
statute giving an administrative offidal authority to 
order defects or hazards remedied or removed does 
not authorize him to order a building dosed, except 
in the event of an emergency.®® 

Persons liable. The duty to comply with build¬ 
ing regulations ordinarily rests on the owner of the 
premises,®^ especially if he has reserved in a lease 
thereof a right to reenter to make repairs.®® This 
duty has been held to be personal to the owner,®® 
and to prevent him from escaping liability by show¬ 
ing that he leased the premises and was not in pos¬ 
session,®^ or that the tenant is also liable.®® Under 
some statutory provisions liability for failure to 
comply with regulations respecting safeguards 
against fire is imposed on the person operating the 
premises.®® A statute requiring the owner, lessee^ 
or other person having charge or managerial control 
of any establishment to keep all halls and stairways 


Chapin, 203 N.Y.a 385. 208 App. 
DIv. 238. 

Pa.—City of New Castle ▼. Withers, 
139 A. 860, 291 Pa. 216, 57 A.L.R. 
132. 

67. N.T.—City of Glens Falls v. 
Chapin. 203 N.Y.S. 385. 208 App. 
Div. 238. 

68L N.Y.—Cartwrlffht v. Cohoes, 56 
N.Y.S. 781, 89 APP.D1V. 69. 
Beplaoement hy water closets 

(1) It Is a proper and constitution¬ 
al exercise of the police power of the 
stale for the protection of the pub¬ 
lic health to require privy vaults 
to be removed and replaced by wa¬ 
ter closets.—City of St. Louis v. 
Nash, Mo.. 260 S.W. 986. 

(2) However, a statute authorlzlnsr 
a board of health to remove the 
cause of all nuisances has been held 
not to empower It to order an own¬ 
er of property to construct water 
closeta—City of Philadelphia v. 
Provident Life & Trust Co., 18 A. 
1114, 182 Pa. 224. 

69u Iowa.—Des Moines v. Cutler, 
128 N.W. 218, 144 Iowa 535. 

29 C.J. p 265 note 6. 

7a N.J.-^ohnson v. Belmar, 44 A. 

166, 58 N.J.Eq. 864. 

29 C.J. p 266 note 7. 


7L N.Y.—New York Health Dept 
V. Lalor, 88 Hun 542. 

TSi N.Y.—New York Health Dept 
V. Lalor, supra. 

73. n.S.—Burris v. American Chicle 
Co., aaA.N.Y., 120 P.2d 218, af¬ 
firming. D.C, 33 F.Supp. 104. 

N.Y.—Homln v. Cleveland & White- 
hill Co., 24 N.E.2d 136, 281 N.Y. 
484. 

74. U.S.—^Burris v. American Chicle 
Co.. C.C.A.N.Y.. 120 P.2d 218, af¬ 
firming, D.C., 83 F.Supp. 104. 

75. U.S.—^Burris v. American Chicle 
Co., supra. 

76l Ey.—^Foster v. Goodpaster, 161 
S.W.2d 626, 290 Ey. 410, 140 A.L.B. 
1044. 

77- Ey.—^Foster ▼. Goodpaster, su¬ 
pra. 

76. Ey.—Foster v. Goodpaster, su¬ 
pra. 

79. La—^Zibllich v. Bouseo, 117 So. 
686, 166 La 547. 

Destruction and repair of dangerous 
buildings see infra 5 28. 

sa Ey.—Poster v. Goodpaster, 161 
S.W.2d 626, 290 Ey. 410. 140 A.L.B. 
1044. 


8L N.Y.—^People v. Bno, 119 N.Y.SL 
600, 134 App.Dlv. 527. 

29 C.J. p 261 note 10. 

88. Mich.—^People v. George^ 186 N. 
W. 782, 216 Mich. 614. 

83. N.Y.—People v. Eno, 119 N.Y.a 
600, 134 App.Dlv. 627--New York 
Tenement House Dept v. Weil, 184 
N.Y.S. 1062, 76 Misa 273. 

84. N.Y.—^Lantry v. Etoffman, 109 
N.Y.S. 1135, 124 APP.D1V. 987—New 
York Tenement House Dept v. 
Well. 134 N.Y.a 1062. 76 3£lsa 273. 

SSL N.Y.—People v. BMo, 119 NY.a 
600, 184 App.Div. 527. 
sa Ey.—Pirtle's Adm'x v. Hargis 
Bank & Trust Ca, 44 S.W.2d 541. 
241 Ey. 455, followed in Tayloi'a 
Adm*x V. Hargis Bank & Trust Co., 
44 S.W.2d 649, 241 Ey. 36 and Pir¬ 
tle's Adm’r V. Hargis Bank 4k 
Trust Co., 49 S.W.2d 1002, 243 Ey. 
752. 

Bank and bank pvasldont 
The president of a bank who was 
in immediate charge of a hotel, and 
the bank which was In control pur¬ 
suant to court order, have been held 
chargeable as persons ox>eratlng the 
hotel—^Pirtle’s Adm'x v. Hargis 
Bank Sn Trust Co.. 44 aW.2d 641, 
241 Ey. 455. 


841 



HEALTH 


39 C.J.S. 


•s 22 


'Va clean a'nd sanitary condition imposes such duty 
"oh the tenant of an entire'building who has leased 
' different floors to different subtenants.®^ 

I ! 1.. 

'' 1). Multiple Dwellings 

‘‘In the interest of public health, regulations may be 
prescribedi. as to the construction and maintenance of 
multiple dwellings, including tenement houses. 

To safeguard the safety and health of tenants the 
legislature may properly prescribe regulations deal-, 
ing with the mode of construction and maintenance 
'^,of multiple dwellings,*8 such as tenement houses.^^' 
. in construing such regulations regard should be had 
for the leg^islative purpose of protecting human life 
and limb.90 The power of the legislature to require 
multiple dwellings to be constructed in a certain 
•,way does not extend so far as to permit the legis- 
■ lature to force the owner to use his property in a 
certain way, or as a tenement house; the owner 
' has the right to discontinue the prohibited use and 


close the premises.®^ 

Under some statutes buildings of a designated 
t 3 rpe which are not being used as multiple dwellings 
at the time of the enactment of the statutes cannot 
be thereafter converted into multiple dwellings.^^ 
Under such statutes buildings in actual use as mul¬ 
tiple dwellings may be converted, notwithstanding 
the use is not legal, ^3 as for example where the use 
is without the written or record approval of the 
building department.®^ 

What constitutes tenement house. Whether a 
building constitutes a tenement depends on the terms 
of the governing statutes.®® Under some statutory 
provisions a tenement house is a building in which 
three or more families reside, living independently 
of each other and doing their cooking on the prem¬ 
ises.®® The word **premises,” as used in the act, 
means the rooms or apartments in which the fam¬ 
ily lives ;®'^ and to constitute a tenement house, 


Pa.—^In re Department of Labor 
and Industry, 22 Pa.Diat. 1037. 

a NIT.—Central Sav. Bank In City 
of New York v. City of New York. 
18 N.B.2d 151, 279 N.Y. 266, 121 
‘A.L.R. 607,' reversing 6 N.Y.S.2d 
461, 2614. .App.Dlv. 502, and amend¬ 
ed on other g:rounds 19 N.E.2d 669, 
280 k.Y. g.' l'Sl A.L.R. 616, cer¬ 
tiorari denied City of New York 
V. Central Sav. Bank in City of 
New York, 69 S.Ct. 790, 306 U.S. 

• ^61, ‘ 83 L.Bd. 1068—Adamec v. | 
Post, 7 N.B.2d 120, 273 N.Y. 250, 
109 A,L.Il. lllO—^Nordred Realties 

V, i liangWy, 7 N-Y.S.2d 303. 169 
Misc. 669, aflarmed 18 N.E.2d 38, 
•a79 N.Y, 636, certiorari denied 69 

g.Ct. €44, 306 U.S. 656, 83 L.Ed. 

• i xm, . . » 

Doxmitoxy. > 

A...statute prescribing regulations 
. with, respect to hotels or lodging 
.hquses Is. inapplicable to, a dormitory 
' pperated by -.an educational institu- 
. tion.-rScott V. Burton, 114 S.'W.2d 
9667 1'78 Tenn. 147. 

Stairway as “public hall" i 

A , stairway leading to an apart- 
' iheht*has been held to constitute ja 
’ Vpubliq haU" within the meaning of 
a^ Statute requiring the lighting of 
public halls at night, notwithstand¬ 
ing the.stialrway dpe& not lead to anjy 
‘ other a&rtnibnt—L’^Heureux v. Huif- 
ley, 168 A. 8, 117 Conn. 347. * 

Pa^onlw' provision of' multiple 
' "dwelHhg statutes ’cons trtifed: ' 

■ (1)'*ro' require exit lights in ho- 
’ Vtels.—Mitchell v. Hotel Berry Co., 171 
$d, 34 Ohio App. i2o9. 

, (2) To require independent • access 

* egress.—^Briggs v. 

Minnesota Delta Upsllon Club, 2 N. 

W. 2d 161, 212 Minn. 14. 


(3) To be applicable to apartment 
buildings erected prior to passage of 
statute.—^Hlll v. Raymond, 81 P.2d 
278, 63 APP.D.C. 144. 

<4) To prohibit the use of the 
basement of a three-story wooden 
apartment house for living purposes. 
—Mullln V. Rousseau, ‘297 P. 944, 112 
Cal.App. 719. 

(5) As applicable only to plumbing, 
lighting, heating, and ventilation of 
apartments and not to require repair 
of the floor of a porch to an apart¬ 
ment.—^Butler V. Man§y, ‘200 So. 226, 
146 Fla. 33. 

(6) To require certificate,of health 

officer as to compliance with the 
housing law, whether the building is | 
used wholly, or only partly, as a, 
multiple dwelling.—^Burlington & 
Summit Apartments v. Manolatb, 
Iowa, 7 N.W.2d 36. i ' 

89. N.Y.—Adamec v. Post, 7 N.B.2d 
120, 273 N.Y. 350, 109 A.L.R. UlO 
—^New York Health Dept. v. Trini¬ 
ty Church, 39 N.E. 833, 145 N.Y. 
32, 45 Am.S.R.’ 579, 27 L.R.A. 710, 
1 AnnCaa 241, reversing 17 N.Y._ 
. S. 510,, 

Pa—^Pry y. Brubaker, .77 Pa Super. 
438. 

29 C.J. p 261 note 3, p 260 note 1 [a] 
( 2 ). 

The “main stairway” of a tenement 
l^ouse. withlmthe meaning of a stat¬ 
ute requiring such stairway ,to be 
kept lighted, means the staircase so 
designated by the building commis¬ 
sioner.—Steele v. Lifland, 163 ,N.B. 
898. 266 Mass. 333. 

90l Minn.—^Briggs v. Minnesota' Del¬ 
ta Upsilon Club, 3 N.W.2d 161, 213 
Minn. 14. 

Pa—'Commonwealth v. Samson, 196 
A 564, 130 PaSuper. 65. 
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$1. N.Y.—Central Sav. Bank In City 
of New. York v. City of New York, 
18 N.E.2d 161, 279 N.Y. 266, 121 A 
L.R. 667, reversing 5 N.Y.S.2d 451, 
254 App.Div. 602, and amended on 
other grounds 19 N.E.2d 659, 280 N. 
Y. 9, 121 AL.R. 616, certiorari de¬ 
nied City of New York v. Central 
Sav. Bank In City of New York, 69 
S.Ct. 790, 306 tJ.S. 661, 85 KBd. 

, '1058. 

92. N.Y.—People v. Murdock, 300 N. 
Y.S. 1350, 166 Misc. 124. 

93. N.Y.—^People v. Murdock, supra 

94. N:Y.r—People v. Murdock, supra. 

95. Yard 

Under a statute which includes as 
an element in its definition ofi a ten¬ 
ement the common right of the -ten¬ 
ants in the yard, the size of the 
yard, the use to which it is put by 
the tenants, and their means of ac¬ 
cess to it are iirimaterlal.—^L’Heureux 
V. Hurley,-168 A 8, 117 Cona 347. 

98 . N.Y.—^People v. Shkilky, 194 N. 
Y.S.,101, 201 App.Div. 55, 39 N.Y. 
Cr. 480, afldrmed 150 N.E. 565, 241 
N.Y. 685. 

Bolldlngs h^ to be teaement houses 
(1) A building of which the first 
floor was a store and the second^ div¬ 
ided into flats has been held to be 
an ,apartment or tenement house 
within the meaning of the governing 
statute, the words "flat’' and "apart¬ 
ment" being synonymous.—Doster v. 
Murr, 12 N.B.2d Ml, €7 Ohio App. 
'167. ■ ' ■ ■ 

(3) Other buildings.—^People .v. 
Murdock. 300 N.Y.S. 1250, 166 Misc. 
124—29 C.J. p 261 note 3 [d]. 

97. N.Y.—People v. Shkilky, 194 N. 
Y.S. 101, 20! App.Div. 65, 89 N.Y. 
Or. 480, affirmed. 150 ^.E. 56p, 241 
N.Y. 685. ■' 
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therefore, the tenants must do their cooking in their 
own apartments, as distinguished from cooking in 
a common kitchen.®^ Cooking which is surrepti¬ 
tious, irregular, and occasional, performed without 
the aid of facilities expressly provided for that pur¬ 
pose, is not such cooking as is contemplated by the 
statute ,* the cooking must be shown to be done with 
the consent of the landlord.®® A building designed 
to be occupied by three or more families has been 
held a tenement notwithstanding its actual occupa¬ 
tion by two families only.^ 

c. Housing and Slum Clearance 

In the Interest of public health provision may valid¬ 


ly be made for the eradication of slum districts and for 
the erection of low cost housing units. The manner of 
selecting tenants for such projects depends on the ap¬ 
plicable statutes. 

It is -within the power of the legislature to make 
provision for the improvement of housing,® and the 
validity of statutes providing for the eradication of 
slum districts and for the erection of low cost hous¬ 
ing units for persons of moderate means has fre¬ 
quently been upheld.® The purpose of such statutes 
is to remove the detriment to public health, safety, 
and welfare emanating from slum districts and the 
unsafe and unsanitary dwellings therein, and to fur¬ 
nish low rent safe and sanitary dwellings,^ and 


SOi NT.T.—People v. Shkilky, supra. 
99. N.Y.—Villari v. Dugrgan, 253 N. 
Y.S. 81, 141 Misc. 316. 

1. Conn.—L’Heureux v. Hurley, 168 
A. 8. 117 Conn. 347. 

2. U.S.—U. S. V. Brooks, D.CWash., 
28 F.Supp. 712. 

legislative power of housing board 
Although state board of housing 
has authority to make proper regu¬ 
lations and rules within powers con¬ 
ferred on it by legislature, it has no 
power of a legislative nature.—Weln- 
feld V. Knickerbocker Village, 25 N. 
Y.S.3d 759. 261 App.Dlv. 383, followed 
in Welnfeld v. Hillside Housing Cor¬ 
poration, 25 N.Y.S.2d 762, 261 App. 
Dlv. 940, motion denied 27 N.Y.S.2d 
469, 261 App.Dlv. 1074, affirmed 35 
N.E.2d 933, 286 N.Y. 589, and motion 
denied <27 N.Y.S.2d 469, 261 App.Div. 
1074. affirmed 35 N.R2d 934, 286 N. 
Y. 590. 

A honslng oommiSBloxL la a Xmbllc 
body carrying out work of purely 
public nature and a governmental 
function.—-Webster v. City of Frank¬ 
fort Housing Commission, 168 S.W. 
2d >344, 293 Ky. 114. 

Kegislativa findings 

The court cannot, as a matter of 
law, say that legislative findings in 
a housing law, that unsanitary or un¬ 
safe dwellings cause an increase in 
disease and crime and constitute a 
menace to the health, safety, morals 
and welfare of the residents of the 
state, are manifestly wrong.—Hous¬ 
ing Authority of City of Dallas v. 
Higginbotham, 143 S.W.2d 79, 135 
Tex. 158, 130 A.L.R. 1053, answers to 
certified questions conformed to, Civ. 
App., 143 S.W.2d 96. 

3. Ala.—^Brammer v. Housing Au¬ 
thority of Birmingham Dist, 195 
So. 256, 239 Ala. 280. 

Ariz.—^Humphrey v. City of Phcenix, 
102 P.2d 82, 55 Ariz. 374. 

Ark.—^Denard v. Housing Authority 
of Fort Smith, 159 S.W.2d 764, 203 
Ark. 1050—Hogue v. Housing Au¬ 
thority of North Little Rock, 144 
S.W.2d 49, 201 Ark. 263. 
flal.—^Kleiber v. City and County of 


San Francisco, 117 P.2d 657, 18 Cal. 
2d 71S—Housing Authority of Los 
Angeles County v. Dockweiler, 94 
P.2d 794, 14 Cal.2d 437. 

Colo.—^People ex rel. Stokes v. New¬ 
ton, 101 P.2d 21, 106 Colo. 61. 

Fla.—^Marvin v. Housing Authority 
of Jacksonville, 1S3 So. 145, 133 
Fla. 590. 

Ga.—^Williamson v. Housing Author¬ 
ity of Augusta. 199 S.E. 43, 186 Ga. 
673. 

Ill.—^Krause v. Peoria Housing Au¬ 
thority, 19 N.R2d 193. 370 Ill. 356. 

Ind.—^Edwards v. Housing Authority 
of City of Muncie. 19 N.R2d 741, 
215 Ind. 330. 

Ky.—Webster v. City of Frankfort 
Housing Commission, 168 S.W.2d 
344, 293 Ky. 114—Spahn v. Stew¬ 
art, 103 S.'VV.2d 651, 268 Ky. 97. 

La.—State v. Housing Authority of 
New Orleans, 182 So. 725, 190 La. 
710. 

Md.—^Matthaei v. Housing Authority 
of Baltimore City, 9 A.2d 835, 177 
Md. 506. 

Mass.—Stockus v. Boston Housing 
Authority, 24 N.R2d 333, 304 Mass. 
507—^Allydonn Realty Corp. v. 
Holyoke Housing Authority, 23 N. 
R2d 665, 304 Mass. 388. 

Mich.—In re Brewster Street Hous¬ 
ing Site in City of Detroit, 2S9 N. 
W. 493, 291 Mich. 313. 

Mont—Rutherford v. City of Great 
Falls, 86 F.2d 656, 107 Mont 512. 

Neb.—Lennox v. Housing Authority 
of City of Omaha, 290 N.W. 451, 
137 Neb. 582, supplemented 291 N. 
W. 100, 137 Neb. 682. 

N.Y.—^New York City Housing Au¬ 
thority V. Muller, 1 N.R2d 153, 270 
N.Y. 333, 105 A.L.R. 905. 

N.C.—^Wells V. Housing Authority of 
Wilmington, 197 S.E. 693, 213 N.C. 
744. 

Pa.—^Doman v. Philadelphia Housing 
Authority, 200 A. 834. 331 Pa. 209. 

S.C.—^Benjamin v. Housing Authority 
of Darlington County, 15 S.E.2d 
737, 198 S.C. 79—^McNulty v. 
Owens. 199 S.R 425, 188 S.C. 877. 

Tenn.—Knoxville Housing Authority 
V. City of Knoxville, 123 S.W.2d 
1086, 174 Tenn. 76. 

843 


Tex.—^Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 135 Tex. 158, 130 A.L.R. 1053, 
answers to certified questions con¬ 
formed to, Civ.App., 143 S.W. 2d 95. 
Va.—Mumpower v. Housing Author¬ 
ity of City of Bristol, 11 S.E.2d 
732, 176 Va. 426. 

W.Va.—Chapman v. Huntington W. 
Va. Housing Authority, 3 S.R 2d 
502, 121 W.Va. 319. 

Compllanoe with general laws 
A statute providing that all hous¬ 
ing projects of the housing authority 
shall be subject to zoning, sanitary, 
and building laws and ordinances ap¬ 
plicable to the locality In which 
housing project is situated does not 
require strict compliance with gen¬ 
eral laws, but merely means that the 
general laws are required to be ap¬ 
plied when such application will net- 
defeat the purpose of the Housing 
Authorities Law.—State ex reL Great 
Falls Housing Authority v. City of 
Great Fails, 100 P.2d 915, 110 . Mont 
318. 

ProvlsioiL for other than low Inoonne 
groups 

“Provision of new housing for per¬ 
sons other than those whose Incomes 
are determined to be so low that they 
cannot provide themselves with the 
necessary living conditions would be 
outside the power of the authority 
and sanction of the law. and of ques¬ 
tionable constitutionality if the stat¬ 
utes sanctioned it."—Matthael v. 
Housing Authority of Baltimore City, 
9 A.2d 335, 838, 177 Md. 506. 

4L U.S.—^Favors v. Randall, D.C.Pa., 
40 F.Supp. 743. 

Ark.—^Hogue v. Housing Authority of 
North Little Rock, 144 S.W.2d 49, 
201 Ark. 263. 

Cal.—Kleiber v. City and County of 
San Francisco, 117 P.2d 657, 18 CaL 
2d 718. 

Ind.—^Edwards v. Housing Authority 
of City of Muncie, 19 N.R2d 741, 
215 Ind. 330. 

Ky.—City of Louisville v. German, 
150 S.W.2d 931, 286 Ky. 477. 

Neb.—Lennox v. Housing Authority 
of City of Omaha, 290 N.W. 451. 
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such statutes are not void for failure to limit the 
location of new projects to slum areas.® Whether 
a particular district is such as to constitute a slum 
area is a matter resting primarily in the judgment 
and discretion of the housing authorities,® and their 
determination will not be interfered with in the ab¬ 
sence of a showing that their conduct was arbitrary 
or unreasonable.*^ 

The legislature may authorize the organization of 
limited dividend companies to construct and main¬ 
tain low cost housing projects,® and may validly 
amend the law respecting the accounting feature of 
housing companies by requiring them to pay such an 
amount as the housing board may fix to reimburse 
It for its expenses of inspection, supervision, and 
auditing.® 

Selection of tenants. The regulations of the hous¬ 
ing authorities dealing with leases and renewals, 
and the pertinent provisions of the housing laws, 
must be read together to ascertain their spirit and 
intent.1® In considering the question of reasonable¬ 
ness in the selection of tenants, the housing authori¬ 
ties are at liberty to act with reference to the estab¬ 
lished usages, customs, and traditions of the people, 
and with a view to the preservation of public peace 


and good order as well as the promotion of their 
comfort.il The action of the housing authorities, 
in selecting tenants for a housing project in con¬ 
formity with the neighborhood pattern, as respects 
white and colored races, has been upheld as reason- 
able.i2 Provision is sometimes made against dis¬ 
crimination against prospective tenants because of 
race, color, creed, or relig^on.^® Under such a pro¬ 
vision a housing corporation cannot be compelled 
to renew a lease where there has been no discrim¬ 
ination against the particular tenant because of race, 
color, creed, or faith.^^ Provisions respecting the 
renewal of leases in projects thereafter constructed 
are inapplicable to projects constructed prior to the 
effective date of the statute.^® 

d. Factories 

The mode of construction and maintenance of fac¬ 
tories may be regulated for the purpose of protecting the 
health and safety of the public. The terms of the gov¬ 
erning statutes determine the particular requirements, 
the persons liable for noncompllance, and whether a 
given building constitutes a factory within the meaning 
of the statute. 

Regulations may deal with the mode of con¬ 
struction and maintenance of factory buildings to 
preserve the health and gruard the safety of the 


137 Neb. 583. supplemented 291 N. 
W. 100, 137 Neb. 582. 

R.I.—Jackvony ex rel. v. Berard, 18 
A.3d 889, 66 R.I. 290. 

Tex.—^Houslngr Authority of City of 
Dallas V. Higrsrlnbotham, 143 S.W. 
2d 79, 136 Tex. 158. 130 A.L.R. 1053, 
answers to certified questions con¬ 
formed to, Clv.App., 143 S.W.2d 95. 
Extent of new constrootion 
By virtue of some statutory pro¬ 
visions the extent of construction of 
new low rent dwelllngrs is limited by 
the number of tenements eliminated 
through the clearance of substandard 
areas.—Stockus v. Boston Housing 
Authority, S4 N.B.2d 333, 804 Mass. 
507. 

5. Ark.—Hogue v. Housing Author¬ 
ity of North Little Rock, 144 S.W. 
2d 49. 201 Ark. 263. 

CaL—Riggln v. Dockweiler, 104 P.2d 
367, 15 Oal.2d 651. 

W.Va.—Chapman v. Huntington W. 

Va. Housing Authority, 3 S.E.3d 
. 502, 121 W.Va. 819. 

& Mass.—Stockus v. Boston Hous¬ 
ing Authority, >24 N.B.2d '333. 304 

• Mass. 507. 

7- Ky.—Douthltt v. City of Coving¬ 
ton, 144 S.W.2d 1025, 284 Ky. 382. 
Mass.—Stockus v. Boston Housing 
Authority, 34 N.R2d 333, 304 Mass. 
507. 

8. N.Y.—^People v. Brooklyn Garden 
Apartments, 23 N.R2d 877, 283 N. 
T. 373, reversing 15 N.Y.S.2d 890, 

• i58 App.Diy. 151, reversing 10 N. 


T.S.2d 63. 169 Mlsc. 610. appeal 
granted 17 N.T.S.2d 877, 258 App. 
Div. 958. 

9. N.T.—^People v. Brooklyn Garden 
Apartments, supra. 

Snoh charge is not a tax or a fee 
within the meaning of a statute ex¬ 
empting the company from the pay¬ 
ment of certain taxes and fees.— 
People V. Brooklyn Garden Apart¬ 
ments, supra. 

Shifting burdOL of charge to tenants 
The amount so paid to the housing 
board may, where the statutes so 
provide, he Included in determining 
the amount of rentals, the purpose 
of such a provision being to enable 
the companies to shift the burden of 
these charges to the tenants.—Peo¬ 
ple V. Brooklyn Garden Apartments, 
supra. 

Application to ccmpletcd buildings 
Such an amendment has been held 
applicable to a limited dividend hous¬ 
ing company which had been organ¬ 
ized and had completed its buildings 
prior to the enactment of the ajnend- 
ment.—^People v. Brooklyn Garden 
Apartments, supra. 

10. N.T.—^Rosenthal v. Weinfeld, i23 
N.T.S.2d 626, 175 Misc. 9. 

Agreements as discriminatory 
Housing authority's agreement to 
rent dwelling units only to families 
of low income and to give priority 
to the landowner or his tenant, 
sharecropper or farm wage hand, is 

844 


valid and does not constitute an un¬ 
lawful discrimination in favor of one 
class of tenants.—^Mallard v. East¬ 
ern Carolina Regional Housing Au¬ 
thority. 20 S.E.2d 281, 221 N.C. 334. 

11. TJ.S.—Favors V. Randall, D.C.Pa., 
40 F.Supp. 743. 

12. U.S.—Favors v. Randall, supra. 

13. N.T.—Cummings v. Weinfeld, 30 
N.T.S.2d 36, 177 Mlsa 129. 

14. N.T.—Weinfeld v. Knickerbocker 
Village. 35 N.T.S.2d 769, 261 App. 
Div. 383. followed in Weinfeld v. 
Hillside Housing Corporation, 25 N. 
T.S.2d 762, 261 App.Dlv. 940, mo¬ 
tion denied 27 N.T.S.2d 469, 261 
App.Div. 1074, fifflrmed 35 N.E.2d 
983, 286 N.T. 589, and motion de¬ 
nied 37 N.T.S.2d 469, '261 App.Div. 
1074, affirmed 86 N.E.2d 984, 386 
N.T. 690. 

The word "orcedf” as used In such 
a statute, means religious belief and 
not economic, political, or sociologi¬ 
cal beliefs.—Cummings v. Weinfeld, 
80 N.T.S.2d 86, 177 Misc. 129. 

15. N.T.—Weinfeld v. Knickerbocker 
Village. 26 N.T.S.2d 769, 261 App. 
Div. 888, followed in Weinfeld v. 
Hillside Housing Corporation, 25 
N.T.S.2d 762. 261 App.Div. 940, mo¬ 
tion denied 27 N.T.S.2d 469, >261 
App.Dlv. 1074, affirmed ‘35 N.E.2d 
933, 286 N.T. 589, and motion de¬ 
nied 27 N.T.S.2d 469. 261 App.Dlv. 
1074, affirmed 25 N.E.2d 934, 286 
N.T. 590. 
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employees and the public at large.^® Some statu¬ 
tory provisions providing for precautions in factory 
buildings against fire have been construed as manda¬ 
tory, requiring compliance therewith without delay 
and without the necessity of any final adjudication 
that orders of the fire and building departments are 
valid; and a building whose owner has not com¬ 
plied with such provisions may be deemed a public 
nuisance.i'^ Local authorities may not vary the re¬ 
quirements set forth in the statutes of the state re¬ 
specting the construction and maintenance of fac¬ 
tory buildings, 18 and the persons on whom rests 
the duty of complying with the statutes.18 Statutes 
prescribing regulations for factories, which are 
penal in nature, and violation of which is punish¬ 
able as a crime, should be strictly construed.20 

What constitutes factory, A factory, within the 
meaning of some statutes, is a place where manu¬ 
facturing, including making, altering, repairing, or 
finishing any article or thing, is carried on,2i pro¬ 
vided more than a designated number of persons is 
employed therein.22 A distinction is sometimes 
made between factories and factory buildings,^® a 
factory building being a building of which the sep¬ 


arate parts are used by different persons and one 
or more parts of which is used as a factory and, 
in view of this distinction, a regulation requiring 
that the doors of a factory remain unlocked during 
working hours has been held inapplicable to those 
floors of a factory building which are not occupied 
by tenants engaged in manufacturing.25 

§ 23. —— Destruction and Repair of Dan¬ 
gerous Buildings 

Reasonable regulations may be prescribed as to the 
destruction, repair, or alteration of buildings. The de¬ 
termination of whether a building Is dangerous rests 
primarily with the fire marshal or similar officer, whose 
discretion will not be interfered with In the absence of 
abuse. Unless there Is an emergency, reasonable notice 
should be given before ordering the destruction of a 
building. 

The legislature may prescribe regulations as to 
the removal, destruction, alteration, or repair of 
buildings constituting a fire hazard or other danger 
to life and property,^® but any improvement or work 
required must be reasonable when considered with 
reference to the object to be attained.27 The pri¬ 
mary duty of determining whether the premises 


18. N.T.—People v. 242-262 West 
Thirty-Sixth Street Corporation. 
244 N.T. 9. 154 N.B. 847, reversing: 
216 N.Y.S. 892, 217 App.Dlv. 791— 
People V. Flintlock Realty CJo., 250 
N.Y.S. 847, 283 App.Dlv. 461—Hoff¬ 
man V. Fraad, 324 N.Y.S. 694, 130 
Mlsc. 667, affirmed 229 N.Y.S. 868, 
224 App.Dlv. 717, appeal dismissed 
164 N.B. 574, 249 N.Y. o37, motion 
denied 164 N.E. 607, 249 N.Y. 620. 
29 C.J. p 361 note 4. 

Safe aaA nnobstraotod aadt 

Egress from Are escape to street 
through adjoining building has been 
held not “safe and unobstructed ex¬ 
it” within statute.—^Hoffman v. 
Fraad, supra. 

17. N.Y.—^Hoffman v. Fraad, suprfiu 

18. N.Y.—^Hoffman v. Fraad, supra. 

19. N.Y.—Gerber v. Sealch Realty 
Co., 20 N.Y.S.2d 268, 259 App.Dlv. 
667. 

Persons Uabla 

(1) The local authorities cannot 
make valid rules imposing on the 
owner duties which the statutes cast 
on the tenant.—Gerber v. Search 
Realty Co., supra. 

(2) The owner of the building may 
be held liable for failure to comply 
with provisions requiring the Interior 
partitions of factory buildings to be 
of incombustible material, notwith¬ 
standing the partitions were erected 
by tenants within the space leased 
by them.—People v. 242-262 West 
Thirty-Sixth Street Corporation, 154 
N.E. 647, 244 N.Y. 9, reversing 216 
N.Y.S. 892, 217 App.Div. 791. 


(3) One whose factory complies 
with the statutes cannot be held 
guilty of a violation merely because 
of the failure of an adjoining factory 
to meet the statutory requirements. 
—People V. Wlesenthal, 161 N.E. 470, 
248 N.Y. 200, reversing People ex Jnf. 
O’Brien v. Weisenthal, 226 N.Y.S. 566, 
222 App.Div. 172. 

80. N.Y.—^People, on Complaint of 
McAllister V. Duplan Silk Corpora¬ 
tion, 208 N.Y.S. 382, 208 App.Dlv. 
436. 

81. N.Y.—^People, on Complaint of 
Strosahl v. Cross & Brown Co., 251 
N.Y.S. 138, 232 App.Div. -587. 

Photography 

The business of photography Is not 
manufacturing within the meaning 
of such a statute.—^People, on Com¬ 
plaint of Strosahl v. Cross & Brown 
Co., supra. 

Place held to be factory 
N.Y.—1556 Broadway Corporation v. 
Walsh. 271 N.Y.S. 761, 241 App.Div. 
859, reversing 240 N.Y.S. 181. 

28. N.Y.—People, on Complaint of 
Strosahl v. Cross & Brown Co., 251 
N.Y.S. 138, 232 App.Div, 587. 

83. N.Y.—People, on Complaint of 
McAllister v. Duplan Silk Corpo¬ 
ration, 203 N.Y.S. 882, 208 App.Dlv. 
435. 

84. N.Y.—^People, on Complaint of 
McAllister v. Duplan Silk Corpora¬ 
tion, supra—^Hente v. Shercoop 
Corporation, 28 N.Y.S.2d 538, 175 
Mlsc. 321, affirmed 33 N.Y.S.2d 127, 
263 App.Dlv. 803, reargument de- 
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nled 32 N.Y.S.2d 782, 263 App.Div, 
857, affirmed 44 N.E.2d 402, 289 N. 
Y. 140. 

85. N.Y.—People, on Complaint of 
McAllister v. Duplan Silk Corpo¬ 
ration, 203 N.Y.S. 382, 208 App.Dlv. 
435. 

26. Minn.—State Fire Marshal v. 
Sherman, 277 N.W. 249, 201 Minn. 
594. 

N.J.—^Vanderhoven v. City of Rah¬ 
way, 1 A.2d 303. 120 N.J.Iiaw 610. 
29 C.J. p 261 note 18. 

Nuisances see supra § 21. 
buildings 

The legislature may require the al¬ 
teration of existing buildings which 
do not conform to the minimum 
standards prescribed in the statute, 
notwithstanding the owners of such 
buildings complied with the law In 
force at the time of their erection.— 
Adamec v. Post, 7 N.E.2d 120, 378 N. 
Y. 250, 109 A.L..R. 1110. 

SHraproof repairs 

The use of fireproof material may 
be required In the repair or rebuild¬ 
ing of damaged buildings.—^Bennett 
V. City of Seminole, 269 P. 273, 132 
Okl. 80. 

87. N.Y.—Adamec v. Post, 7 N.E.2d 
120, 273 N.Y. 260, 109 A.L.R. 1110 
—Health Department of City of 
New York v. Rector, etc., of Trini¬ 
ty Church, 39 N.B. 833, 145 N.Y. 82. 
27 L.R.A. 710. 

FroporUon, of cost of alteration, to 
present value of property is not a 
criterion of the reasonableness of the 
required alteration.—Adamec v. Post. 
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are dangerous .or not is vested in certain officers, 
such as the fire marshal,29 his order being under 
some statutory provisions, prima facie evidence of 
the facts therein recited.^® While the discretion ex¬ 
ercised by such officer or officers will not be dis¬ 
turbed by the courts in the absence of abuse,such 
discretion must not be used arbitrarily.®2 An or¬ 
der requiring alterations and additions is unreason¬ 
able and invalid where there are no conditions jus¬ 
tifying the order,®® and, where a building by proper 
repair and alteration can be made free from dan¬ 
ger, it is unreasonable to order the destruction or 
vacation thereof without giving to the owner the 
option to alter and repair.®^ 

The power of the legislature to close up a build¬ 
ing, restrict its use, or demolish it when dangerous, 
does not give it the right to compel the owner to 
keep it for a specific use.®® A statute which re¬ 
quires the owner to make certain alterations and 
which provides that on his failure to do so such 
alterations may be made by local officials and the 
expense thereof made a first lien on the property. 


superior to that of existing mortgages, is invalid as 
to the mortgagee,®® particularly where the mort¬ 
gagee is given no opportunity for a hearing and can¬ 
not question the reasonableness or amount of the 
expense.®^ 

Notice, Except in cases of sudden emergency,®® 
an order for the destruction of a building should not 
be made without reasonable notice®® to the proper 
persons."*® 

§ 24. — Fire Escapes 

The legislature may require the construction and 
proper maintenance of Are escapes on certain buildings, 
and may Impose such duty on the owner, the tenant, or 
some other person. Failure to comply with such statutes 
may result In a penalty, or an action for damages, 
against the person liable. 

At common law the owner of a building need not 
provide fire escapes.*^ By statute, however, the 
legislatures may, and often do, require certain build¬ 
ings to be equipped with sufficient and efficient fire 
escapes,^® and also subject such fire escapes to in- 


7 X.E.2d 120, 278 ^.Y. 250, 109 A.L.R. 

1110 . 

28. Minn.—State Fire Marshal v. 

Fitzpatrick, 183 N.W. 141, 149 

Minn. 203. 

N.D.—Runsre v. Glerum, 164 N-W. 

284. 37 N.D. 618. 

Ooxmxiissloil. OOTULOU 

The power of a state hoard of 
health to enforce sanitary regula¬ 
tions in publicly operated city mar^ 
kets does not include the power to 
control the discretion of a commis¬ 
sion council to repair, discontinue 
the use of, or demolish, the markets. | 
—State ex rel. Saint v. City of New 
Orleans, US So. 80, 166 La. 817. 

29. La.—Simms v. Liuzza, 128 So. 
301. 168 La. 714. 

29 C.J. p 261 note 20. ! 

TWft.T^'hn.i as prosecutiiLg wltnass 
Under some provisions the fire 
marshal is a mere prosecuting wit¬ 
ness in a proceeding for the destruo- 
tion of a building.—State v. Cook, 
276 P. 958, 84 Mont. 478. 

30. Minn.—State Fire Marshal v. 
Sherman, 277 N.W. 249, 201 Minn. 
594. 

Xffeot of statute ou trazdsoDL of proof 
Such a provision does not change 
the burden of proof but merely shifts 
the burden of going forward with 
evidence; the prima facie case pre¬ 
sented by the order stands only un¬ 
til its weight has been met by com¬ 
petent evidence to the contrary.— 
State Fire Marshal v. Sherman, su¬ 
pra. 

81. Minn.—^Tork v. Hargadine, 171 
N.W. 778, 142 Minn. 219, 8 A.L.R. 
1627. 

29 aJ. p 261 note 21. 


I Xxnmedlate danger unneoessaxy 
! It is not necessary that the danger 
or risk be immediate in order to war¬ 
rant destruction of a building.— 
State V. Cook, 276 P. 958, 84 Mont. 
478. 

Destamotlon held warxaated 
Minn.—State Fire Marshal v. Sher¬ 
man, 277 N.W, 249, 201 Minn. 594. 
Mont.—State v. Cook, 276 P, 958, 84 
Mont 478. 

32. Minn.—State Fire Marshal v. 
Fitzpatrick, 183 N.W. 141, 149 

Minn. 203. 

83L N.T.—^Lown v. Department of 
Labor of State of New York, 215 
N.T.S. 492, 216 App.Dlv. 474. 

34. Minn.—State Fire Marshal v. 

Fitzpatrick. 183 N.W. 141, 149 

Minn. 203. 

Pa.—Suravitz’ Fstate v. City of 
Scranton, 41 Lack.Jur. 136. 

35. N.Y.—Central Sav. Bank In City 
of New York v. City of New York, 
18 N.E.3d 151, 279 N.Y. 266, 131 A. 
L.R. 607, reversing 5 N.Y.S.2d 461, 
254 App.Div. 502, and amended on 
other grounds 19 N.S}.2d 659, 280 
N.Y. 9, 121 A.L.R. Bio, certiorari 
denied City of New York v. Cen¬ 
tral Sav. Bank in City of New 
York. 59 S.Ct 790, 306 U.S. 661, 83 
L.E!d. 1058. 

sa N.Y.—Central Sav. Bank in City 
of New York v. City of New York, 
supra. 

37. N.Y.—Central Sav. Bank in City 
of New York v. City of New York, 
supra. 

aBzpexLse as tax 

Such a law cannot be upheld under 
the taxing power since the expenses! 
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charged against the property are not 
in the nature of a tax.—Central Sav. 
Bank in City of New York v. City of 
New York, supra. 

3& Vt—^Nichols Electric Co. v. 
Flenberg, 141 A. 679, 101 Vt 99. 

39. Mont.—State v. Cook, 276 P. 958, 
84 Mont 478. 

Vt.—^Nichols Electric Co. v. Flenberg, 
141 A. 679, 101 Vt 99. 

40. DDessse of store situated in the 
building sought to be destroyed is 
entitled to notice.—^Nichols Electric 
Co. V. Flenberg, supra. 

41. N.Y.—Malorca v, Myers, 116 N. 
Y.S. 923, 181 App.Dlv. 210. 

42. U.S.—HuflC V. Selber. D.C.La., 10 
F.2d 236. 

Miss.—Jabour v. McKnlght, 111 So. 
370, 145 Miss. 835. 

N.D.—^Klingensmith v. Slegal, 224 N. 

W. 680, 57 N.D. 768. 

29 C.J. p 261 note 25. 

Municipal fire regulations see the 
C.J.S. title Municipal Corporations 
SS 254-257, also 43 C.J. p 368 note 
64-p 371 note 29. 

Purpose of statutes 

(1) “Statutes requiring fire es¬ 
capes are enacted solely for the pro¬ 
tection of life and limb and in fur¬ 
therance of human safety."—^Desnoy- 
er V. Bradley, 32 Ohio N.P.,N.S., 430, 
433. 

(2) The statute requiring that fire 
escapes, when required on fronts of 
buildings, be not less than a desig¬ 
nated number of feet above sidewalk 
was designed to protect general pub¬ 
lic and to keep ladder and fire escape 
beyond reach of persons on the side¬ 
walk.—^Flnghero v. Queens County 
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spection by authorities designated for that pur¬ 
pose.^* The failure to comply with the require¬ 
ments in regard to fire escapes may subject one to 
a penalty or to an action for damages by a person 
injured as the result thereof.^^ Under some stat¬ 
utes the authorities must first determine the charac¬ 
ter and number of fire escapes, and the owner must 
be given an opportunity to install them, before any 
proceedings may be commenced for violation of the 
statutes.^® There is authority which holds that 
statutes regulating the construction and maintenance 
of fire escapes should be interpreted broadly so as 
to give full effect to the purpose of the statutes;^® 
but there is also authority holding that such stat¬ 
utes should be strictly construed.^*^ 

Persons liable. The duty of complying with stat¬ 
utory regulations respecting fire escapes may be im¬ 
posed on the owner but it may also be imposed 
on the tenant,^® particularly where the tenant sub¬ 
jects the building to a use which brings the building 
within the terms of the statute,®® and statutes im¬ 
posing the duty of providing fire escapes on the 
owner of a factory have been construed as not im¬ 


§ 25 

posing such duty on the owner of a building in 
which a factory is located, but rather on the ten¬ 
ant who operates the factory.®^ By statute this 
duty may be imposed on still other persons,®2 such 
as the keeper of a building.®® 

Certificate of approval. The official certificate of 
approval, properly issued, has been taken as conclu¬ 
sive evidence of a compliance with statutes regulat¬ 
ing fire escapes, and to protect the owner from lia¬ 
bility thereunder for either the penalty or damages. 
Such a certificate relates to the building, and not 
to the owner, and is equally available to a succeed¬ 
ing owner.®^ 

§ 25. Qualifications for, and Conduct of. Oc¬ 
cupation or Business 

Reasonable regulations may be prescribed for occupa¬ 
tions affecting the public health. 

The right to regulate and control persons engaged 
in any trade or occupation that affects the public 
health has been affirmed in many decisions,®® and 
the extent to which an occupation or business may 


Sav. Bank, 23 N.Y.S.2d 659, 260 App. 
Dlv. 667. 

Word 'Hiotoi,” as used in a statute 
requiring* the erection of fire escapes 
therein, will be construed according 
to its common acceptance where the 
legrlslature has not defined the word. 
—^Dixon V. Robbins, 158 N.E. 63, 246 
K.Y. 169, 53 A.L.R. 986, reversing 
221 KY.S. 814, 220 App.Dlv. 746. 
Accessibility of fire escape 
Each room of an apartment sepa¬ 
rately subrented to roomers has been 
held to constitute an apartment with-1 
In the meaning of a statute requir¬ 
ing that each apartment have a fire 
escape directly accessible to it— 
Sltzler V. Lathers, 229 N.Y.S. 47, 223 
App.Div. 676, followed in Miller v. 
Lathers, 229 N.Y.S. 887, 224 App.Div. 
662. 

43. XJ.S.—Bonbright v. Schoettler, 
Pa., 127 P. 320. 64 C.C.A. 212, 1 L.R. 
A.,K‘.S., 1091, reversing, C.C., 123 P. 
817. 

Mass.—^In re Stevens, 117 N.E. 588, 
228 Mass. 368. 

44 IT.S.—Bonbright v. Schoettler, 
Pa., 127 P. 320, 64 C.C.A. 212, 1 
L.R.A.jN'.S, 1091, reversing, C.C., 
123 P. 817. 

I7.Y.—Sitzier V. Lathers, 229 N.Y.S. 
47, 223 App.Div. 676, followed in 
Miller V. Lathers, 229 N.Y.S 887, 
224 App.Div. 662. 

45. D.C.’—^Moore's Victoria Theatre 
Co. V.' District of Columbia, 299 P. 
923, 55 App.D.C. 46. 

46. * Mass.—^^dworth v. P. W. Wool- 
worth Co., 3 N.E.2d 1008, 295 Mass. 
244. 


47. Ind.—Steiert v. Coulter, 102 N. 
E. 113, 54 Ind.App. 643, modified on 
other grounds 103 N.E. 117, 54 Ind. 
App. 643. 

4a N.Y.—Hoffman v. Praad, 224 N. 
Y.S. 694, 130 Mlsc. 667, affirmed 
229 N.Y.S. 868, 224 App.Div. 717, 
appeal dismissed 164 N.E. 574, 249 
N.Y. 537, motion denied 164 N.E. 
607, 249 N.Y. 620. 

29 C.J. p 262 note 35. 

49. N.Y.—Hoffman v. Praad. 224 
N.Y.S. 694, 130 Mlsc. 667, affirmed 
229 N.Y.S. 868, 224 App.Div. 717, 
appeal dismissed 164 N.E. 674, 249 
N.Y. 537, motion denied 164 N.E. 
607, 249 N.Y. 620. 

50. Ala.—Birmingham R. Light & 
Power Co. v. Mllbraf, 78 So. 224, 
201 Ala. 868. 

N.Y.—^People v. Shevitz, 164 N.Y.S. 
603, 177 App.Div. 566, affirm^ 121 
N.R 884, 224 N.Y. 627. 

51. Ohio.—^Lee v. Smith, 42 Ohio St. 

458, 51 Am.R. 839, affirming 9 Ohio 
Dec. Reprint 99, 10 Cine.L.BuL 449, 
9 Ohio Dec. Reprint 184, 11 Cinc.L. 
BuL 166—Henderson v. Ruskin, 15 
Ohio Cir.CL,N.S.. 575.- . . 

Pa.—Kelly v. O’Connor, 106 Pa. 321— 
Schott V. Harvey, 106 Pa. 222, 51 
Am.R. 201—^In re Pactory Inspec¬ 
tion, 19 Pa.Dist. 764. 
sa Mo.—State v. Cook, 128 S.W. 212, 
148 Mo.App. 383. 

29 C.J. p 261 note 25 Eal. 
sa Mo.—State v. Cook, 128 'S.W. 

212, 148 Mo.App. 383. 

Tenn.—^Adams v. Cumberland Inn 
Co., 101 S.W. 428, '117 Tenn. 470. 
29 C.J. p 262 note 38. 
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SA U.S.—Bonbright v. Schoettler, 
Pa., 127 P. 320, 64 C.C.A. 212, 1 
L.R.A.,N.S., 1091, reversing, C.C., 
123 P. 817. 

55. Idaho.—State v. Armstrong, 225 
P. 491, 38 Idaho 493, 38 A.L.R. 835. 
Iowa.—State v. Baker, 270 N.W. 369, 
222 Iowa 90S. 

Ky.—Grant v. Leavell, 82 S.W.2d 283, 
259 Ky. 267—City of Owenshqro 
V. Evans, 189 S.W. 1163, 172 Ky. 

SSI- 

Mass.—Commonwealth v. S. S. Kres- 
ge Co., 166 N.E. 558. 267 Mass. 145. 
N.Y.—Lang’s Creamery v.’ City of 
Niagara Palls, '231 N.Y.S. 388. 224 
App.Div. 483, affirmed 167 N.E.' 464, 
251 N.Y. 343. 

Pa.—Grime v. Department of Public 
Instruction, 188 A. 337, 324 Pd.’371. 
Tex.—Gerard v. Smith. Civ.App., '52 
S.W,2d 347, error refused. 

29 C.J. p 262 note 40. 

Business and occupations in general 
as subject of police power see 
Constitutional Law SS 188, 189. 
Power to make regulations respect¬ 
ing food see Pood 95 4-9. 
Municipal regulation of businesses 
and occupations in general see the 
C.J.S. title Municipal .Corporations 
55 234-239. also 43 C.J. p 357 note 
3S-P 362 note 5, p 413 note 65. 
State and local authoxities 

The power of a local board of 
health, to regulate a certain occuph- 
tlon or. business does not permit It 
to prohibit agents of the state from 
performing an act regarded as need¬ 
ful in the proper execution of the 
powers which the state may exercise 
over' its o'^n property.—^Teasdale v. 
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be regulated varies with the different kinds of 
harnesses,®® and the nature of the undesirable con¬ 
dition sought to be overcome.®^ Regulations sought 
to be justified as health measures must bear some 
reasonable relation to the public health and be rea¬ 
sonably adapted to prevent some existing or antici¬ 
pated menace.®® The smallness of the group en¬ 
gaged in a particular occupation does not prevent 
the enactment of such remedial measures as are 
necessary to protect the general public against dan¬ 
ger coming from the group.®® 

Animals, Appropriate regulations pertaining to 
animals may be made.®® Thus the business of 
raising hogs may be made subject to proper and 
reasonable regulations,®i and a permit may be re¬ 
quired to engage in such occupation.®® Such reg¬ 
ulations, and the actions of administrative authori¬ 
ties taken pursuant thereto, must be reasonable and 


not arbitrary;®® and a permit to keep swine should 
not be refused unless the refusal is necessary to 
promote the public health, safety, or welfare ;®* but 
the action of the administrative authorities will not 
be interfered with where there is no showing that 
they have acted arbitrarily or have abused their 
discretion.®® 

Barberingj beauty culture, and cosmetology. 
In the exercise of its power to legislate with 
respect to public health the legislature may, either 
directly or through appropriate agencies, prescribe 
reasonable regulations as to barbering, beauty 
culture, cosmetology, and similar occupations.®® 
What the legislature sees fit to do by way of such 
regulation and control lies very largely in the leg¬ 
islative discretion so long as its requirements are 
not unreasonable or arbitrary.®^ The right to reg¬ 
ulate for some purposes and in some ways does not 


Newell & Snowlingr Conatr. Co., 78 
N.EL 604, 192 Maas. 440—29 C.J. p 
263 note 66 . 

se. Pla.—^McRae v. Robbins, 9 So. 
2d 284. 

57- Wash.—Brown v. City of Seattle, 
272 P. 617, IBO Wash. 203, modi¬ 
fied on other grounds 278 P. 1072, 
160 Wash. 203. 

6 & U.S.—^Paramount Pictures v. 
I-anger, D.C.N.D., 23 P.Supp. 890, 
motion granted 59 S.Ct 641, 806 U. 
S. 619, 88 LuBd. 1025. 

NT.J.—State v. Garrubo, 10 A.2d 636. 
124 N.J.Xaw 19. 

Wash.—Brown v. City of Seattle, 272 
P. 517, 160 Wash. 203, modified on 
other grounds 278 P. 1072, 160 
Wash. 203. 

29 aj. p 268 note 60. 

59. Ind.—State Board of Barber ESx- 
amlners v. Cloud, 44 KR 2 d 972. 

W, Hass.—^Brookline v. Hatch, 45 
KB. 756, 167 Hass. 380, 36 UR.A. 
495. 

Regulations as to slaughtering see 
Animals 5 88 . 

MslnAexuuce of stable 
The validity of a regulation pro¬ 
hibiting one without a license from 
using in a town any building or place 
for a stable for more thain a certain 
number of horses has been upheld.^— 
Brookline v. Hatch, 45 KE, 766, 167 
Mass. 880, 36 If.R.A. 495. 

61. Cal— lEix. parte Jonea, App., 183 
P.2d 418. 

KJ,—^Wogisoh V. Board of Health 
of Borough of Hoonachle, 176 A. 
602, 114 N.J.Law 561. 

Ohia—State ex rel Pansing v. Llght- 
W, 32 Ohio NJP„KS., 876. 

Cal—Ex parte Jones, App,, 188 
P.2a 418. 

KJ.—^Woglsch V. Board of Health of 
Borough of Moonachi^ 176 A. 602. 
U4 KJ-Ialw S61. 


63. Cal.—Ex parte Jones, App., 138 
P.2d 418. 

KJ.—Llchtman v. Board of Health 
of Deptford Tp., 26 A.2d 503, 128 
N.J.Law 416. 

64 KJ.—^Llchtman v. Board of 
Health of Deptford Tp., supra. 

65. Cal.—^EiX parte Jones, App., 133 
P.2d 418. 

Maas.—-Ryder v. Board of Health of 
Lexington, 173 KB. 680, 273 Mass. 
177. 

66 . Ala.—^Board of Cosmetologlcal 
Examiners of Jefferson County v. 
Gibbons, 198 So. 116, 238 Ala. 612. 

Ark.—^Noble v. Davis, 181 S.W.2d 189, 
204 Ark. 166—Beaty v. Humphrey, 
115 S.W.2d 659, 195 Ark. 1008. 

Fla.—^McRae v. Robbins, 9 So.2d 284 
—Glllett V. Florida University of 
Dermatology, 197 So. 862, 144 Fla. 
236. 

Ind.—State Board of Barber Examin* 
era v. Cloud, 44 KE.2d 972. 

Md.—Schneider v, Duer, 184 A. 914> 
170 Md. 326. 

Mass.—^In re Opinion of the Justices, 
14 KR2d 953, 300 Masa 615. 

Minn.—Johnson v. Ervin, 285 KW. 
77, 205 Minn. 84. 

KH.—State v. Pallle. 9 A. 2 d 663, 80 
KH. 347. 

KM.—Arnold v. Board of Barber 
Examiners, 109 P.2d 779, 45 KM. 

67. 

S.D.—Mundell v. Graph, 266 KW. 
121. 62 S.D. 631. 

Tenn.—State v. Greeson, 124 S.W. 2 d 

68 , 174 Tenn. 178. 

Tex—^Lackey v. State Board of Bar¬ 
ber Examiners, Clv.App., 113 g.w. 
2d 968—State Board of Barber Ex¬ 
aminers of Texas v. Comer, Civ. 
App., 109 S.W.2d 1012, followed in 
State Board of Barber Examiners! 
of Texas v. MUler, Clv.App., 109 S, 
W.2d 1018. 1 


Va.—^Ransone v. Craft, 170 S.B. 610, 
161 Va. 882. 

Wash.—^McDermott v. State, 84 P.2d 
372. 197 Wash. 79 . 

29 C.J. p 262 note 41. 

“Those engaged In the occupation 
of barbering or those desiring to pur¬ 
sue that business may be examined 
as to their competency and fitness 
and are subject to supervision and 
control in the matters of cleanliness, 
sanitation, conduct, habits, infectious 
and contagious diseases, and things 
of that kind.”—Jones v, Bontempo, 
32 KE.2d 17. 18, 187 Ohio St. 634, 
affirming 29 KB.2d 428, 65 Ohio App. 
108. 

Sale of oosmetios 

( 1 ) Sale of cosmetic preparations 
at retail is subject to appropriate 
regulation.—^Board of Cosmetologlcal 
Examiners of Jefferson County v. 
Gibbons. 198 So. 116, 238 Ala. 612. 

( 2 ) State may prohibit sale in In- 
tra-state commerce of cosmetic prep¬ 
aration unless it has been found on 
due Inquiry to be harmless.—Bour¬ 
jois, Inc., V. Chapman. Me., 67 S.CL 
691, 301 U.S. 183, 81 L.Bd. 1027. 
Demonstratloiui of oosmetology 

Acts constituting the practice of 
cosmetology fall within statutes reg¬ 
ulating cosmetology notwithstanding 
such acts take the form of a free 
demonstration; but demonstrations 
not carried to, the point of a beauty 
treatment, or held out as such treat¬ 
ment. conducted with none of the 
equipment of a beauty parlor, and 
used solely for the promotion of 
sales, do not fall within the statutes 
—^Board of Cosmetologlcal Examiners 
of Jefferson County v. Gibbons, 193 
So. 116, 238 Ala 612. 

67. S.D.—^Mundell v. Graph, 256 K 
W. 121, 62 S.D. 631, 

Cteoss nulpraotlce 
A statute prescribing certain penal-- 
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include the right to regulate for all purposes in all 
ways,®® and regulations which are unreasonable, 
arbitrary, and unrelated to public health or welfare 
will not be sustained.®® A mere declaration in an 
act that its purpose is to protect public health and 
safety cannot render such regulations valid.^® An 
administrative board charged with the regulation of 
barbering and similar occupations has such author¬ 
ity, and may exercise or perform its duties, only as 
the statutes prescribeJi While such boards may be 
vested with adequate authority to enforce cleanli¬ 
ness, and to prevent diseased barbers from plying 
their trade,^® they may not properly be invested 
with legislative or judicial powers,^® 


It has been held that legislation limiting the hours 
during which a barbershop may be kept open cannot 
be sustained as a measure for the protection of the 
public health,particularly where such legisla¬ 
tion does not limit the hours of labor of any bar¬ 
ber;*^® nor can such legislation be sustained as 
necessary for the convenience of health inspectors.^® 
The validity of statutes fixing the prices to be 
charged by barbers has been upheld by some au- 
thorities,77 but denied by others.^® 

The legislature may properly provide for the reg¬ 
ulation of schools of barbering, beauty culture, or 
cosmetology.^® Rules prescribed by an administra¬ 
tive board regulating the proportionate number of 


ties for "gross malpractice" on the 
part of a barber is not void for un¬ 
certainty because it does not define 
the phrase; and a charge by the 
barber board that a barber's failure 
to wash his hands and sterilize his 
Instruments before serving custo¬ 
mers constituted "gross malpractice" 
does not amount to an arbitrary defi¬ 
nition of such phrase, the offense 
being one which violates the penal 
code.—Turner v. Bennett, Tex.Clv. 
App., 108 S.W.2d 967. 

6& Ind.—State Board of Barber 
Examiners v. Cloud, 44 N.E.2d 972. 
69. U.S.—Timmons v. Morris, D.C. 
Wash.. 271 F. 721. 

Ark..~Noble v. Davis, 161 &W.2d 
189, 204 Ark. 166. 

Md.—Schneider v. Duer, 184 A. 914, 
170 Md. 326. 

Ohio.—Jones v. Bontempo, 82 IT.E,2d 
17, 187 Ohio St. 634, affirming 29 
N.E.2d 428. 65 Ohio App. 108. 

Okl.—^Ex parte Herrin, 93 P.2d 21, 67 
OkLCr. 104. 

Tenn.—State v. Oreeson, 124 S.W.2d 
253, 174 Tenn. 178. 

Tex.—Gerard v. Smith, Civ.App., 62 
S.W.2d 347, error refused. 
ffiegnlstloBa held Invalid 

(1) A statute forbidding display 
of a price list for barber services in 
barber shop is invalid as unreason¬ 
able and having no relation to the 
public health, morals, or the general 
welfara—State v. Garrubo, 10 A.2d 
685, 124 N.J.Law 19. 

(2) A provision prohibiting any 
person other than a barber from cut¬ 
ting the hair of any person for cos¬ 
metic purposes has been held inval¬ 
id in so far as it attempted to pro¬ 
hibit licensed beauty culturists from 
trimming and dressing women's hair. 
—Johnson v. Ervin, 285 N.W. 77, 206 
Minn. 84. 

Beanlrement of photograph 
The statute requiring a barber to 
post photograph of himself in a con¬ 
spicuous place in ftont of his work¬ 
ing chair in his place of business has 
a reasonable and direct relation to 
the public health and constitutes a 

39C.J.S.—54 


valid exercise of the police power.— 
McDermott v. State, 84 P.2d 872, 197 
Wash. 79. 

m Ark.—Noble v. Davis, 161 S.W, 
2d 189, 204 Ark. 156. 

Ind.—State Board of Barber Exam¬ 
iners v. Cloud, 44 N.E.2d 972. 

7Li Fla—^Mcllae v. Robbins, 9 So. 
2d 284. 

Approval by state board of health 
Under some provisions the rules 
and regulations promulgated by the 
state barber board are subject to 
the approval of the state board of 
health.—^Beaty v. Humphrey, 115 S. 
W.2d 569, 195 Ark. 1008. 

7A Ind.—State Board of Barber Ex¬ 
aminers v. Cloud, 44 N.E.2d 972. 
Tex.—^Lackey v. State Board of Bar¬ 
ber Examiners, Civ.App., 118 S.W. 
2d 968. 

Power to summon and eaKamlne 
A state barber board may valid¬ 
ly be empowered to summon a bar¬ 
ber before it to inquire into the man¬ 
ner in which he operates his shop 
and into his guilt on specific charges. 
—^Turner v. Bennett, Tex.Civ.App., 
108 S.W.2d 967. 

78. Fla,—McRae v. Robbins, 9 So.2d 
284. 

Begulatioas of board in language of 
statute 

Regulations of a board of barber 
examiners couched in the exact lan¬ 
guage of a statute will not be held 
invalid as constituting an improper 
delegation of legislative power.— 
Feeman v. State, 1 N.E.2d 620, 131 
Ohio St. 85. 

74i Ind.—State Board of Barber Ex¬ 
aminers V. Cloud, 44 N.E2d 972. 
Minn.—State v. Jonannes, 259 N.W. 
637, 194 Minn. 10. 

Tenn.—State v. Greeson, 124 S,*W.2d 
253, 174 Tenn. 178, 

76. Ind.—^State Board of Barber Ex¬ 
aminers V. Cloud, 44 NE.2d 972. 
Masa—^In re Opinion of the Justices, 
14 N.K2d 953, 800 Masa 615. 
Utah.—Salt Lake City v. Revenue, 
124 P.2d 537, 101 Utah 604, modi- 
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fied on other grounds 127 P.2d 264, 
101 Utah 512. 

76. Ind.—State Board of Barber Ex¬ 
aminers V. Cloud, 44 N.E.2d 972. 

Mass.—In re Opinion of the Justicea 
14 N.E2d 953, 300 Mass. 616. 
Minn.—State v. Johannes, 259 N.W. 
587, 194 Minn. 10. 

77. Fla—^McRae v. Robbins, 9 So.2d 
284. 

Lia.—^Board of Barber Examiners of 
Louisiana v. Parker, 182 So. 485, 
190 La 214. 

Minn.—State v. McMasters, 283 N.W. 

767, 204 Minn. 438. 

N.M.—^Arnold v. Board of Barber Ex¬ 
aminers, 109 P.2d 779, 45 N.M. 57. 
Okl.—Vsjidervort v. Keen, 85 P.2d 
405. 184 Okl 121-^arvls v. State 
Board of Barber Examiners, 88 
P.2d 560, 188 Okl 527—Herrin v. 
Arnold, 82 P.2d 977, 183 Okl. 892, 
119 A.IaR. 1471—^Ex jMirte Herrin, 
93 P.2d 21, 67 Okl.Cr. 104. 

The word “insnlHoleut,” as used in 
statutes regulating the prices to be 
charged for barbering, includes 
prices which are too high as well as 
those which are too low.—Arnold v. 
Board of Barber Examiners, 109 P.2d 
779, 45 N.M. 67. 

78; Ala—City of Mobile v. Rousa 
178 So. 266, 288 Ala 622, 111 A.L 4 R. 
349. 

Apk.-^Noble v. Davia 161 S.W.2d 189, 
204 Ark. 156. 

Ind.—State Board of Barber Exam¬ 
iners V. Cloud, 44 N.E2d 972. 

Iowa—^Duncan v. City of Des Moinea 
26S N.W. 647, 222 Iowa 218. 

Tena—State v. Greesoa 124 S.W. 2 d 
63, 174 Tena 178. 

79; Fla—Gillett v. Florida Univer¬ 
sity of Dermatology, 197 So. 85^ 
144 Fla 236. 

Tena—^Ramsey v. Cantrell, 98 S.W. 

2d 632, 170 Tena 164. 

Wia—^Toebe Acadmy of Beauty Cul¬ 
ture V. Kelly, 300 N.W. 476, 239 
Wla 103. 

Zmpzoper Instnutiou 

The board of barber examiners 
may cancel the permit of a barber 
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students and instructors in such schools have been 
upheld as valid,80 notwithstanding a contention that 
enforcement of such rules would destroy an estab¬ 
lished school.81 Such schools may be prohibited 
from charging for services rendered by their stu¬ 
dents,8- and may be required to charge reasonable 
prices for materials used by the students.83 

Bedding and furniture. To safeguard the public 
health the legislature may make reasonable regu¬ 
lations respecting the manufacture and sale of bed¬ 
ding and upholstered furniture,*84 but regulations 
of this nature cannot be arbitrary and unrelated to 
the health of the public.85 Statutes of this nature 
should be construed equitably and in a manner 
which will afford protection to the purchasing pub¬ 
lic. 88 The word '^selling,” as used in some statu¬ 
tory provisions of this nature, includes possession 
with intent to sell,87 but not possession of articles 
to be destroyed, as articles of bedding, or to be 
devoted to other uses.88 

Under some provisions a tag is required to be af¬ 
fixed to bedding and upholstered furniture sold or 
offered for sale,89 and such a statute is violated 


notwithstanding the -seller was ignorant of the fact 
that the articles were not tagged,®® and notwith¬ 
standing tags were removed by third persons, if 
the tags so removed were permitted to remain off 
for an unreasonable period of time.91 A seller of 
untagged bedding or furniture violates the statute, 
although he does not personally offer the articles for 
sale, where the articles are offered for sale by his 
agent or servant in the course of business.®^. 

Milk sellers. As shown in Food § 6, the state 
legislatures have power to regulate the sale of milk 
and milk products. 

Plumbers. While there is authority holding that 
a provision for the licensing or regulating of plumb¬ 
ers has no such relation to the public health as will 
sustain it as a police or sanitary measure,®® it is 
generally considered that the legislature or its duly 
constituted agencies have the power to prescribe 
reasonable regulations for plumbers.®^ Such regu¬ 
lations are inapplicable where the acts complained 
of are of a different nature from that embraced by 
the statutes.®® 


school in which the pupils are taught 
practices which violate the statutes 
regulating barberlng.—^Dendy v. Dar- 
tez, Tex.Civ.App., 108 S.'W.2d 264. 

80. Fla.—Gillett v. Florida Univer¬ 
sity of Dermatology, 197 So. 852, 
144 Fla. 236. 

AppUcatlon of statute Hmltlng ap- 
pzeuticeB 

A statute limiting the number of 
apprentices In a barber shop is in¬ 
applicable in determining the num¬ 
ber of students allowed in a barber 
school.—^Ramsey v. Cantrell. 93 S.W. 
2d 632, 170 Tenn. 164. 

81. Fla.—Gillett v. Florida Univer¬ 
sity of Dermatology”, 197 So. 852, 
144 Fla. 236. 

82. Wis.—Toebe Acadelhy of Beauty 
Culture V. Kelly, 300 N.W. 476, 239 
Wls. 103. 

83. Wls.—Toebe Academy of Beauty 
Culture V. -Kelly, supra. 

Statute hold not dlsoEimlnatoxy 
Statutes regulating beauty parlors 
and schools of cosmetology are not 
discriminatory because they permit 
beauty parlors to charge for services 
rendered by apprentices while 
schools are limited to charging the 
reasonable value of materials used.— 
Toebe Academy of Beauty Culture 
V. Kelly, supra. 

8^ U.S.—^Lislchln v. Andrews, D.C. 

N.Y.. 23 F.Supp. 667. 

Ind.—^Weisenberger v. State, 176 N. 

B. 238, 202 Ind. 424. 

N-Y.—^People v. Reisner, 295 N.Y.S. 
813, 162 Misc. 470—^People v. Ros- 
ensteln, 32 K.Y.S.2d 54—People v. 
Minowitz, 13 N.Y.S.2d 9^7. 


85. U.S.—lilslchin v. Andrews. D.C. 
N.Y., 26 F.Supp. 882. 

Ind.—Weisenberger v. State, 175 N. 
K 238. 202 Ind. 424. 

86. N.Y.—^People v. Rosenstein, 32 
N.Y.S.2d 54—^People v. Minowitz, 
13 N.Y.S.2d 937. 

Frohlbitiou agaliurt use of certain 
matezialB 

A statute prohibiting the use of 
certain materials in bedding has been 
construed to prohibit their use only 
when shown to be unsanitary or dan¬ 
gerous to health.—Weisenberger v. 
State, 175 N.R 238, 202 Ind. 424, 

87. N.Y.—^People v. Minowitz, 13 N. 
Y.S.2d 937. 

88. N.Y.—People v. Minowitz, supra. 
83- N.Y.—^People v. Rosenstein, 32 

N.Y.S.2d 54—^People v. Minowitz, 13 
N.Y.S.2d 937. 

90. N.Y.—^People v. Rosenstein, 32 
N.Y.S.2d 64. 

91. N.Y.—^People v. Rosenstein, su¬ 
pra. 

92. N.Y.—^People v. Rosenstein, su¬ 
pra. 

S^er as principal 
The seller remains a principal 
within the meaning of the penal law. 
—^People V. Rosenstein, supra. 

93: Wash,—State v. Smith, 84 P. 
851, 42 Wash. 237, 114 Am.S.R. 114, 
6 LuR.A.,N.S., 674, 7 Ann.Cas. 677. 
94. Ga.—Abel v. State, 13 S.E.2d 
507,. 64 Ga.App. 448, transferred, 
see 10 aE,2d 198, 190 Ga. 661. 
Maas.—^Attorney General v. Union 
Plumbing Co., 16 N.B.2d 89L SOI 


jN.Y.—Seignlous v. Rice, 6 N.13,2d 91, 

273 N.Y. 44. 

Tex.—Trewitt v. City of Dallas, Civ. 

App., 242 S.W. 1073. 

29 C.J. p 262 note 42. 

“Plumbing is related to the pub¬ 
lic health and convenience. Regular 
tion of such business by the require¬ 
ment of examination and license of 
plumbers, certificates of qualifica¬ 
tion, may be referred to the police 
powers of the state with regard to 
the public health and convenience."— 
State ex rel. Shirley v. Lutz, 147 So. 
429, 431, 226 Ala. 497. 

Regulations as to plumbing construc- 
! tlon In buildings see supra S 22 a. 
Actions held arbitrary and unauthor¬ 
ized 

Where a plumber filed plans for 
plumbing work, and it did not appear 
that he intended to employ others In 
doing the work, and the application 
expressly provided for a subsequent 
application to obtain the necessary 
permits for street openings and sew¬ 
er and water connections, refusal by 
inspector of plumbing to act on the 
application, on the 'ground that re¬ 
lator had not been licensed as an em¬ 
ploying or master plumber, was ar¬ 
bitrary and not authorized.—Chapin 
V. Hogan, 202 N.Y.S. 641. 208 App. 
Div. 66. 

95. N.Y,—People v. Molowitz, 14 N. 

Y.S.2d 870. 

Pa.—City of Pittsburgh v. Kane, 14 

A.2d 887, 141 Pa-Super. 44. 

Zastal l at i on. of water softener In 
home by connecting' It with water 
distributing pipes did not constitute 
plumbing.—State, for Use and Benefit 
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Restaurants. The restaurant business may be 
subjected to statutory regulations,®® as for exam¬ 
ple, regulations requiring restaurants to be equipped 
with water closets and washrooms for the accom¬ 
modation of patrons,®*^ or requiring the restaurant 
business to be carried on in a room separate from 
that in which merchandising is carried on.®® 

Secondhand or castoff clothing. It has been held 
that regulations prohibiting the selling or dealing in 
secondhand clothing are invalid where such business 
can be carried on without danger to the public 
health.®® A statute prohibiting the bringing into 
the state for sale, or the buying or receiving for 
the purpose of selling of any secondhand or castoff 
clothing has been held to apply onl}- to transactions 
relating to the purchase and sale of secondhand or 
castoff clothing imported into the state.l 

Undertakers and emhalmers. The occupations of 
undertaking and embalming are subject to reason¬ 
able regulation.® Reasonable regulations may be 
made as to the location of undertaking and embalm¬ 
ing establishments,® the manner in which they are 


§ 25 

conducted,^ and the skill, knowledge, and other 
qualifications to be possessed by applicants for li¬ 
censes for undertaking.® Authority may be vested 
in state boards to grant or revoke licenses to engage 
in such occupations,® and it has been held proper 
to require the giving of a bond as a condition to the 
grant of such a license.^ Rules adopted by a board 
for the revocation of such licenses must, to be val¬ 
id, specify the acts constituting the basis of revoca¬ 
tion with such clarity as to enable a licensee to de¬ 
termine in advance of his acts whether they will 
violate the rules,® and a license cannot be revoked 
for acts not specified in the rules.® Unreasonable 
regulatio:.3 will not be upheld,^® and on this ground 
a provision that no person shall engage in the busi¬ 
ness of undertaking unless he has been duly licensed 
as an embalmer has been held invalid.^^ 

Miscellaneous occupations or businesses as to 
which there have been adjudications respecting the 
regulation thereof include laundries,^® clothing man¬ 
ufacturing,^® the operation of tourists* cottages and 


of Sioux City v. Harrington, 296 N.W. 
221, 229 Iowa 1092. 

Safe waate pipes 

Under statutory regulations forbid¬ 
ding tbe connection of safe waste 
pipes and special waste pipes with 
the plumbing system, it was not in¬ 
tended to grant to plumbers the sole 
right or privilege of installing or 
fitting waste pipes to safes and sim¬ 
ilar appliances to exclusion of steam 
fitters and pipe fitters, and, in using 
the word “safe,” draftsmen of stat¬ 
ute were not referring to adjective 
Vsafe” but to an appliance, akin to 
a refrigerator, so that the statute 
refers to waste pipes leading from 
safes and refrigerators for purpose 
of draining them.—City of Pitts¬ 
burgh V. Elane, 14 A.2d 887, 141 Pa. 
Super. 44. 

Kan.—Campbell v. Weathers, 111 
P.2d 72, 153 Kan. 316. 

97. fCan . —Campbell v. Weathers, su¬ 
pra. 

98. U.S.—S. H. Kress & Co. v. John¬ 
son, D.C.Colo., 16 F.Supp. 5, af¬ 
firmed 57 S.Ct. 49, 299 U.S. 611, 81 
KEd. 378, rehearing denied 57 S. 
Ct. 229, 299 U.S. 623. 81 KEd. 458. 

99. Ala.—Greensboro v. Ehrenrelch, 
2 So. 725, 80 Ala. 579, 60 Am.R. 
130. 

Miss.—Kosciusko v. Slomberg, 9 So. 
297, 68 Mlsa 469, 24 Am.S.R. 281, 
12 Ii.R.A. 628. 

1. Ga—Smith v. Evans, 53 S.E. 589, 
125 Ga. 109. 

8. Cah—^Drummey v. State Board of 
Funeral Directors and Embalmers, 
87 P.2d 848, 13 CaL2d 76. 


Pa—Grime v. Department of Public 
Instruction, 188 A. 337, 324 Pa 371. 
R.I.—^Prata Undertaking Co. v. State 
Board of Embalming & Funeral Di¬ 
recting, 182 A. 808, 55 R.L 454, 
104 AL..H. 889. 

Burial permits see infra fi 27. 
TlolatioxL of mle as misdemeanor 
There Is no constitutional objec¬ 
tion to a statute which declares it to 
be a misdemeanor to violate a rea¬ 
sonable rule of the state board of 
embalmers, although the rule is only 
promulgated by virtue, and after the 
enactment, of that statute.—Miller v. 
Johnson, 202 P. 619, 110 Kan. 135. 

3i Aiiz.—City of Tucson v. Arizona! 
Mortuary, 272 P. 923, 34 Ariz. 495. 

4. Ariz.—City of Tucson v. Arizona 
Mortuary, supra. 

5. Md.—^Keller v. State, 90 A. 603, 
122 Md. 677—State v. Rice. 80 A. 
1026, 115 Md. 317, Ann.Cas.l913A 
1247, 36 L.R.A..N.S., 344, 

Pa.—^Lackawanna County Undertak¬ 
ers’ Ass’n V. State Board of Under¬ 
takers, 11 Fa.Dist. & Co. 503, 32 
Dauph.Co. 80. 

Participation in Ifaudulent scheme 
The legislature may validly provide 
that funeral directing license should 
not be granted persons participat¬ 
ing in any scheme in nature of a 
burial association or burial certifi¬ 
cate plan wherein there is any ele¬ 
ment of fraud.—^Prata Undertaking 
Co. V. State Board of Embalming & 
Funeral Directing, 182 A. 808, 65 R. 
L 454, 104 A.L.R. 389. 

6. Pa—^In re Huffman, 36 PaCo. 
869—State Board of Undertakers. 
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Dept, of Public Health of Penn¬ 
sylvania V. Crouse, 50 Dauph.Co. 
60. 

R.I.—^Prata Undertaking Co. v. State 
Board of Embalming & Funeral Di¬ 
recting, 182 A. 808, 65 R.L 454, 
104 A.L.R. 389. 

7. Mass.—Commonwealth v. Good¬ 
rich, 13 Allen 546. 

B, Okl,—^Moore v. Vincent, 50 P.2d 
388, 174 Okl. 339. 

9. Okl.—^Moore v. Vincent, supra 
la Kan.—^Miller v. Johnson, 202 P. 

619, 110 Kan. 135. 

29 C.J. p 263 note 61. 

11. Md.—State v. Rice, 80 A. 1026, 
115 Md. 317, 36 L.R.A,N.S.. 344. 
Ann.Caal913A 1247. 

Wls.—State V. Whyte, 188 N.W. 607, 
177 Wis. 541. 23 A.L,R. 67. 

29 C.J. p 263 note 62. 

12. “PnbUo lauadry” 

Laundry operated solely to launder 
new collars and shirts manufactured 
in factory is not subject to regula¬ 
tion as “public laundry.”—^Van 
Zandt’s, Inc., v. Department of Labor 
of the State of New York, 228 N.Y.S. 
635, 223 App.Div. 478. reversing Van 
Zandt's, Inc., v. Department of La¬ 
bor of New York. 222 N.Y.S. 450, 
129 Misc. 747, and affirmed Van 
Zandt’s, Inc., v. Department of La¬ 
bor of the State of New York, 166 
N.EL 343, 250 N.Y. 609. 

13: Xafsats* wearing apparel 

The state may prohibit the manu- 
i facture of Infants' wearing apparel 
in tenements.—^People v. Raport, 183 
N.Y.S. 689, 198 App.Dlv. 135—29 C.J. 
p 262 note 46. 
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camps,^^ warehouses,!® and other callings.!® 

§ 26. Registration of Births and Deaths 

Reports may be required of births and deaths, par¬ 
ticularly by physicians in whose practice they occur; 
and the duty of making records of such reports may be 
Imposed on boards of health. Provision may be made 
for Inspection and copying of the records. 

The legislature may provide for the registration 
of births and deaths, and impose on boards of 
health or other authorities the duty, within the lim¬ 
its of their jurisdiction, of supervising such regis¬ 
tration and making complete records pertaining 
thereto.^'^ Statutes pertaining to vital statistics 
should be given a liberal construction.^^ While the 
contents of a birth or death certificate should be in 
accordance with the terms of the governing stat- 
utes,i® statutes requiring a physician or midwife to 
set forth facts which would not necessarily or nat¬ 
urally come within their knowledge, and which 
would require them to ascertain and certify non¬ 
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professional information, have been held invalid 
as unreasonable and arbitrary.^O 

Under some provisions the duties of the depart¬ 
ment of public health and of the registrar of vital 
statistics in matters relating to the registration of 
births and deaths are purely ministerial. Such au¬ 
thorities have no judicial powers, nor any right to 
refuse to accept and file a valid birth certificate 
which states the required facts.Notwithstanding 
a provision requiring certificates of birth to be filed 
within a specified time after birth, the registrar of 
vital statistics has the power and duty to file a cer¬ 
tificate presented after the expiration of such time 
if he is satisfied that the certificate is correct and 
authentic.22 The respective functions of a local 
registrar, county clerk, and state board of health 
with respect to the registration of vital statistics 
are determined by the provisions of the applicable 
statutes.23 
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14i ItaLeral anpervisioa. of state 
boaxd of healtli 

A statute providing that the state 
board of health shall have general 
supervision of sanitary conditions 
of all tourist camps and the power 
to make and promulgate regulations 
has been held not to reserve to the 
state exclusive control of the reg¬ 
ulation of tourist camps but only 
the right to provide general regula¬ 
tions.—Spltler v. Town of Munster, 
14 N.R2d 579, 214 Ind. 75, 116 A-UR. 
1395. 

XTeoesslty of renting to '*toiuists” 

In order to offend against statute 
requiring a certificate of inspection 
to operate tourists* cottages, it is 
necessary to rent a cottage to **tour- 
ists" or persons traveling, going from 
place to place or sojourning tempo¬ 
rarily at any place.—State v. Terry, 
85 P.2d 354, 160 Or. 308. 

15. Statute held valid 

The validity of .statutes providing 
for the regulation and supervision of 
cold storage warehouses and the in¬ 
spection of storage goods has been 
upheld.—^Leonard v. States 127 N.EL 
464, 100 Ohio St. 456. 

16. Zee 

The sale of ice from polluted wa¬ 
ters may be prohibited, and a land- 
owner has the duty under such a 
statute to refrain from marketing ice 
from a polluted pond without await¬ 
ing formal action by the health au¬ 
thorities.—Southern New England 
Ice Co. V. Town of West Hartford, 
159 A. 470, 114 Conn. 496. 

Trades operating dlxeotly on person 

The legislature has the power to 
regulate trades or professions operat¬ 
ing directly on the person, on the 


theory that such trades or profes¬ 
sions affect the health, comfort, safe¬ 
ty, and public welfare of the public. 
—Gillett V. Florida University of 
Dermatology, 197 So. 852. 144 Fla. 
236. 

17. Colo.—^People v. McNichols, 13 P. 

2d 266, 91 Colo. 141. 

Mich.—^People v, Cramer, 225 N.W. 

595, 247 Mich. 127. 

29 C.J. p 264 note 68. 

Amendment to conform to coroner’s 
finding 

Record of bureau of vital statis¬ 
tics, based on certificate of attending 
physician that deceased's death was 
result of suicide, could not be 
changed to comply with subsequent 
coroner's finding of homicide.—Con¬ 
tinental Casualty Co. v. Nashville & 
American Trust Co., 61 S.W.2d 461, 
166 Tenn. 342. 

lA Wash.—^In re Seung, 272 P. 968, 
150 Wash. 289. 

19. Xhdlcations as to Ulegltimaoy 
The intent and purpose of statute 
providing that there shall be no spe¬ 
cific statement on the birth certifi¬ 
cate as to whether a child is bom In 
wedlock or as to the marital name 
or status of its mother Is to remove 
any stigma which would attach to an 
innocent offspring because of the in¬ 
discretion or stupidity of either its 
mother or father, or both.—Castellanl 
V. Castellani. 28 N.T.S.2d 879, 176 
Misc. 763, affirmed Capaldo v. Capal- 
do. 34 N.Y.S.2d 400, 263 App.Div. 984, 
appeal denied 35 N.Y.S.2d 267, 264 
App.Div. 755—Lee v. Smith, 291 N.Y. 
S. 47. 161 Misc. 43. 

Pzlmaxy and. immediate causes of 
death 

Under statute, death certificates 
make a distinction between primary 
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and immediate causes and contribu¬ 
tory causes or complications of the 
death, a “primary cause" meaning 
the main, or predominant cause of 
the death and not some serious dis¬ 
ease which would probably have 
caused the death in the future, and 
“immediate cause" meaning the di¬ 
rect, present, instant or proximate 
cause of the death or that which pro¬ 
duced death without any intervening 
agency.—Stauffer v. Hubley Mfg. Co., 
Pa.Super., 30 A.2d 870. 

2a Ohio.—State v. Boone, 97 N.B. 
976, 86 Ohio St. 313, 39 L.R.A..N.S.. 
1015, affirmed 84 Ohio St. 346, re¬ 
hearing 95 N.R 924, 89 L.R.A.,N.S.. 
1015, Ann.Cas.l912C 688. 

29 C.J. p 264 note 70. 

21. IlL—^People ex rel. Hanavan v. 
Heckard, 244 IlLApp. 112. 

22. Wash.—^In re Seung, 272 P. 968, 
150 Wash. 289. 

23. N.J.—West Hoboken Bd. of 
Health v. Duckett, 106 A, 730, 92 
N.J.Law 606. 

29 C.J. p 264 note 69 [a]. 

Xb. ZUinols, the original birth and 
death certificates are filed with the 
local registrar who Is then required 
to file the originals with the state 
board of health and the copies with 
the county clerk; and if the local 
registrar or the city for which he is 
acting desires another copy, the city 
must make such copies at its own ex¬ 
pense, and the county clerk may 
properly refuse to accept records 
from the local regrlstrar where ten¬ 
der thereof is conditioned on the 
county reimbursing the city for the 
cost of compiling the records.—^Peo¬ 
ple ex rel. Amd v. Heckard, 173 N.E. 
124, 341 IlL 144, modifying 254 HL 
App. 535. 
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Persons required or entitled to make report- The 
duty to notify sanitary authorities of deaths or 
births may be imposed on physicians or midwives, in 
whose practice, or on householders, in whose fam¬ 
ilies, they occur.24 Where there has been no at¬ 
tending physician the duty of making a death cer¬ 
tificate devolves, under some provisions, on the 
county physician; but a certificate or report of 
death which is made by the county physician when 
it should have been made by the attending physi¬ 
cian is not made in accordance with the law.^B A 
statute requiring a medical certificate by the at¬ 
tending physician in cases of death has been held 
to require the certificate of a medical man of gen¬ 
eral scientific attainments in the profession of med¬ 
icine and a chiropractor has been held not such 
a physician.27 Osteopaths have been held to be 
physicians entitled to sign a birth or death certifi¬ 
cate required by statute but there is authority to 
the contrary.^® 

Inspection and copies. Under some statutes birth 
and death certificates are public records which citi¬ 
zens have a right to inspect and copy, except as 
otherwise provided,*® and the public officer having 
charge of such records has the authority and duty, 
under some provisions, to furnish certified copies 
thereof.*! A statute making the records of autop¬ 
sies performed by county coroners public records 
open for inspection has been held to have no appli¬ 
cation to the records of a city medical examiner, 
particularly in view of other provisions expressly 

24. Mich.—People v. Cramer, 225 N. 

W. 695. 247 Mich. 127. 

^.j_Aitken v. John Hancock Mut. 

Life Ins. Co.. 10 A.2d 746. 124 N.J. 

Law 68, reversing 6 A.2d 188, 122 
N.J.Law 486. 

29 C.J. p 264 note 69. 
as. N.J.—Altken v. John Hancock 
Mut. Life Ins. Co., supra. 

-aSb Minn.—State v. Fahey, 188 N.W. 

260. 152 Minn. 220. 

■27- Minn.—Slate v. Fahey, supra, 

58. Ill.—^People V. Siman, 116 N.E. 

817, 278 Ill. 256—People ex reL 
Hanavan v. Heckard, 244 Ill.App. 

112 . 

R.I,—In re Opinion to Governor, 107 
A- 102, 42 B.X 249. 

59. Md.—Keinlngham v. Blake, 109 
A. 65, 185 Md. 320. 

90l Ala,—Scott V. Culpepper, 126 So. 

648, 220 Ala. 398. 

31. Ala,—Scott V, Culpepper, supra. 

County health officer 
Ala.—Prudential Ins. Co. v. Calvin, 

148 So. 837, 227 Ala. 146. 

Xocal registrar 

Ala.—Scott V. Culpepper, 126 Bo. 648. 

220 Ala. 893. 
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making the records of the city medical examiner 
unavailable for public inspection when turned over 
to the district attorney.®* 

§ 27. Burial Pennits and Transportation of 
Dead Bodies 

The burial and transportation of dead bodies may be 
regulated for the protection of public health. The regu¬ 
lations must, however, be reasonable. 

Regulations may be enacted to control burial of 
the dead so far as is necessary for the protection 
of the public health ;*3 and the duty of making such 
regulations may be imposed on boards of health or 
other authorities acting in the same capacity.*^ A 
general power to preserve the public health and to 
make regulations for that purpose authorizes the 
health authorities to require burial permits,*® and 
the power to regulate interments includes the pow¬ 
er to control the removal of dead bodies from one 
place to another.*® 

The power to make rules and regulations respect¬ 
ing burial must be exercised reasonably,*^ and 
without an unlawful interference with a private 
right.** A regulation requiring the certificate of 
the attending physician as to the cause of the pa¬ 
tient’s death as a prerequisite to the issuance of a 
burial permit is not tmreasonable.®* It has been 
held within the power of boards of health to re¬ 
quire that permits for burial shall be issued only 
where the death certificate has been signed by a 
physician having the degree of doctor of medi- 

from the authorities of the county 
or district in which the interment is 
to be made, if a burial or removal 
permit has been obtained from the 
authorities of the county or district 
in which deceased died.—^Borough of 
Teadon v. Galen, 164 A. 837, 108 Pa. 
Super. 114—29 C.J. p 250 note 41 [aL 
34i Ey.—^Meyers v. Clarke, 90 S.W. 
1049, 122 Ky. 866, 29 Ky.L. 398. 5 
L.R.A.,N.S., 727, petition overruled 
98 S.W. 43. 122 Ey. 866, 29 Ey. 
L. 398. 5 L.R.A.,N.S., 727. 

29 aj. P 264 note 74. 

35. HI.—Graves v. Bloomington. 17 
llLApp. 476. 

36. Mass.—Commonwealth v. Good¬ 
rich, 13 Allen 546. 

37. Ean.—^Miller v. Johnson, 202 P. 
819, 110 Kan. 186. 

29 C.J. p 264 note 80. 

38. Mass.—Wyeth v. Cambridge Bd. 
of Health, 86 N.E. 926, 200 Mass. 
474, 128 Am.S.B. 439, 23 L.R.A..N. 
S., 147—Austin v. Murray. 16 Pick. 
12L 

33. Tenn.—State v. Norvell, 191 S. 
W. 536, 137 Tenn. 82, L.R.A.1917D 
536. 

29 C.J. p 264 note 77. 


Ill.—^People ex rel, Amd v. Heckard, 
178 N.E. 124, 841 IlL 144, modify¬ 
ing 264 IlLApp. 636. 

32 . N.Y.—Application of English, 26 
N.Y.S.2d 23, 175 Mlsc. 930—People 
V. English, 24 N.Y.S.2d 207, 176 
Misc. 761. 

33. U.S.—In re Wong Yung Quy, C. 
C.CaL, 2 F. 624. 6 Sawy. 442. 

29 C.J. p 264 note 73. 

Municipal regulations as to interment 
and transportation of the dead see 
the aJ.S. title Municipal Corpora¬ 
tions 5 270, also 43 C.J. p 389 notes 
72-77. 

Prohibition against interment In par¬ 
ticular cemetery 

Statutes making it the duty of the 
health officers to issue a burial per¬ 
mit on receipt of a certificate of the 
cause of death do not render an ordi¬ 
nance Invalid which prohibits an 
Interment In a certain cemetery as 
being detrimental to public health.— 
La Sooieta Italiana di Mutua Benefl- 
clenza v. San Francisco, 68 P. 174, 
131 CaL 169, 63 L.R.A. 382. 

Sufficiency of permit from place of 
death 

In some jurisdictions it is not nec¬ 
essary to obtain a burial permit 
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cine.^® It has also been held proper for the health 
authorities to provide that, in case of shipment, ev¬ 
ery dead body must be accompanied by a person in 
charge with proper tickets and a transit permit 
from the board of health or proper health authori¬ 
ties giving permission for the removal, and show¬ 
ing the name and age of deceased, the place and 
the cause of his death, the point to which shipment 
of his body is to be made, and the name of the med¬ 
ical attendant and of the undertaker.'*^ However, 
a regulation providing that no permits for burial 
shall be issued to any person who is not a regis¬ 
tered embalmer has been held invalid as against the 
contention that the regulation promotes the public 
health, in that an embalmer is more likely to dis¬ 
cover that a deceased person died of a contagious 
disease than an undertaker who is not an embalm¬ 
er; and especially is this true where there are stat¬ 
utes recognizing waj-s of ascertaining whether the 
death was from a contagious disease without em¬ 
ploying an embalmer for that purpose.**^ 

§ 28. Miscellaneous Powers and Regulations 

Miscellaneous regulations which may be prescribed 
for the protection of the public heaith inciude, among 
others, regulations pertaining to garbage and other waste 
substances, dead animals, tobacco and tobacco advertis¬ 
ing, water supply, and zoning. 

Garbage and oilier waste substances; dead ani¬ 


mals. In the interest of public health the legfisla- 
ture has the right to regulate the collection, re¬ 
moval, and disposal of garbage, refuse, filth, ashes, 
manure, rubbish, waste foodstuffs, and other waste, 
noxious, and unwholesome substances and the 
right to regulate the disposal of such substances 
in a given case is not dependent on a showing that 
the particular items and substances involved are be¬ 
ing handled in such a manner as to be offensive and 
harmful.^^ Regulations and actions of local health 
authorities respecting the collection and disposal of 
such substances will be upheld in the absence of a 
showing that they are arbitrary or capricious but 
they must not be of such a nature as to exceed the 
power conferred on such authorities by statute.^® 

Sanitary authorities with power to regulate the 
removal and disposal of garbage may reserve to 
themselves the exclusive right to remove garbage 
within the territorial limits of their jurisdiction,^^ 
and they may confer such right on a single person 
to the exclusion of others.^® Such authorities may 
prohibit the collection of house offal except by duly 
authorized appointees,^® and may require removers 
of garbage to obtain a license or permit,®® although 
local health authorities have no power to require a 
license to gather refuse where the language of the 
governing statutes does not indicate a legislative in¬ 
tent to vest such power in them.®l 


go. N.T.—Bandel v. New York. 124 
N.Y.S. S69, 69 Mlsc. 93. 

Persons entitled to make death cer¬ 
tificates see supra S 26. 

41. Ind.—^Lake Erie & TV. R. Co. v. 
James, 35 N.R 395, 10 Ind.App. 550. 
petition overruled 88 N.EL 192, 10 
Ind.App. 550. 

42. Mass.—TVyeth v. Cambridse Bd. 
of Health. 86 N.R 925, 200 Mass. 
474, 128 Am.S.R. 439, 23 L.H.A.,N. 
S.. 147. 

43. Ind.—City of Indianapolis v. Ry¬ 
an. 7 N.R2d 974, 212 Ind. 447, 136 
A.Ii.R. 1300—Jansen Farms v, CitS" 
of Indianapolis, 171 N.E. 199, 202 
Ind. 138, 72 A.L..R. 514. 

Mass.—^Elineen v. Lexins^ton Bd. of 
Health, 102 N.E. 352, 214 Mass. 
587. 

Ohio.—State v. City of Cincinnati. 
166 N.R 588. 120 Ohio St 500, af¬ 
firming City of Cincinnati v. State, 
166 N.E. 285. 30 Ohio App. 449. and 
certiorari denied State of Ohio ex 
reL Moock v. City of Cincinnati, 
50 S.Ct. 31, 280 U.S. 678, 74 L.Ed. 
628—State ex rel. Pansin? v. 

• Lightner, 82 Ohio N.P.,N.S.. 376. 

12 O.J. p 915 note 87. 

.Municipal regulations as to garbage 
and other refuse see the CJ.S. title 
Municipal Corporations § 265, al¬ 
so 48 C.J. p 320 note 80-p 821 note 


89, p. 377 note 46-p 379 note 79, p 
391 notes 41-48. 

Necessity of abandonment by owner 
The health authorities have, under 
some provisions, the right to remove 
all food refuse which is discarded 
as human food and which is to be 
disposed of as refuse food matter, 
without being limited to substances 
abandoned by the owner in the sense 
of his relinquishment of his owner¬ 
ship.—City of Indianapolis v. Ryan, 
7 N.R2d 974, 212 Ind. 447, 136 A.L..R. 
1300. 

44, Ind.—City of Indianapolis v. Ry¬ 
an, supra. 

46. N.J.—^Earruso v. Board of 
Health of East Hanover Tp., Mor¬ 
ris County, 200 A. 755, 120 N.J.Law 
463. 

4B. Pa.—City of Philadelphia v. Ly- 
ster, 8 Pa.Super. 476. 

Ohio.—^Kuhn v. Wood, App., 86 N. 
E.2d 1006. 

Ctoexal or temporary regulations 
A general and permanent regula¬ 
tion by local authorities prohibiting 
the dumping of garbage is invalid 
where such authorities have been 
granted power to make temporary 
regulations only.—State v. Moher, 224 
N.W. 890; 67 N.D. 929. 

47- CaL—Ex parte Sozzl, 128 P.2d 
40, 54 Cal.App.2d 304. i 
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Ind.—City of Indianapolis v. Ryan, 
7 N.R2d 974, 212 Ind. 447. 185 A. 
L.R 1300—Jansen Farms v. City 
of Indianapolis. 171 N.R 199, 202 
Ind. 138, 72 A.L.R. 514. 

48. Cal.—^Ex parte Sozzl, 129 P.2d 
40, 54 CaLApp.2d 804. 

Ind.—Jansen Farms v. City of In¬ 
dianapolis, 171 N.R 199, 202 Ind. 
138, 72 A.L.R. 514. 

Ohio.—State v. City of Cincinnati, 
166 N.R 583, 120 Ohio St 500. af¬ 
firming City of Cincinnati v. State, 
166 N.R 235, 30 Ohio App. 449, and 
certiorari denied State of Ohio ex 
rel. Moock v. City of Cincinnati, 
50 S.Ct 31, 280 U.S. 678, 74 L.Bd. 
628. 

12 C.J. p 916 note 87 [a]. 

49. Ma—State v. Robb, 60 A. 874, 
100 Me. 180, 4 Ann.Cas. 275. 

sa Ohio.—State v. City of Cincin¬ 
nati, 166 N.R 688. 120 Ohio St 600, 
affirming City of Cincinnati v. 
State, 166 N.E. 236, 80 Ohio App. 
449, and certiorari denied State of 
Ohio ex reL Moock v. City of Cin¬ 
cinnati, 60 S.Ct 31, 280 U.S. 678, 
74 Ij.Ed. 628. 

Pa.—^Meadvllle v. Bradby, 22 Pa.Co. 
168. 

51. N.J.—^M. lu Shoemaker & Co. v. 
Board of Health of Gloucester City, 
81 A. 849, 82 N.J.Law 83. 
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Judicial approval has been given to regulations 
requiring the owners of, apartment or tenement 
houses to furnish proper receptacles for garbage 
and other rubbish,52 prohibiting the cooking of gar¬ 
bage in open places,5S restricting the dumping of 
garbage and refuse within 'a particular communi¬ 
ty,®* regulating the deposit of decayed animal mat¬ 
ter,5 5 and regulating the burying or removal of dead 
animals.® 5 

Tobacco and tobacco advertising. Regulations 
may properly be made prohibiting or regulating the 
manufacture, use, and sale of tobacco and ciga¬ 
rettes,®'^ but such regulations must not be arbitrary 
or unreasonable.®® An act prohibiting certain forms 
of tobacco advertising is valid®® unless the act man¬ 
ifestly bears no relation to public health, morals, 
welfare, or other legitimate object of the police 
power, or unless it otherwise constitutes a plain in¬ 
vasion of constitutional rights.®® 

It is sufficient to comply substantially with stat¬ 
utes regulating the use of search warrants and the 
assessment of mulct taxes in proceedings to en¬ 
force a law against sales of cigarettes.®^ A war-, 

IblcexLSA fox revoane 

A license fee of fifty dollars for 
each wagon engaged In gathering ref¬ 
use is for revenue and cannot he im¬ 
posed hy a board of health which has 
not been granted power to impose li¬ 
cense fees for revenue.—L. Shoe¬ 
maker & Co. V. Board of Health of 
Gloucester City, supra. 

5S^ Wis.—^Koeffler v. State, 147 N.W. 

639, 167 Wis. 434. 

29 C.J. p 266 note 97. 

63. N-T.—-Newton v. Lyons, 42 N.T. 

S. 241, 11 App.Div. 106. 

64i N.J.—^Earruao v. Board of 

Health of Eaat Hanover Tp., Mor¬ 
ris County, 200. A- 766, 120 N.J. 

Law 463. 

65. N.T.—Rochester v,' Collins, 12 
Barb. 569. 

66. Iowa-—State v. Bedlinger, 224 N. 

W. 83. 207 Iowa 1114. 

29 C.J. p 266 note 9. 

Bemoval of carcass from road 
Leaving the dead carcass of a 
horse on or within a certain distance 
of a public road or highway may be 
forbidden.—Ogg V, State, 87 S.W. 348, 

'48 Tex.Cr. 281. 

■67. . Iowa.—^Ford Hopkins Co. v. Iowa 
City. 248 N.W. 668, 216 Iowa 1286. 

-Utah.—State v. Packer Corporation, 

297 P. 1013. 77 Utah 500. 

29 C.J. p 265 note 90. 
jMunlclpal Regulations as to tobacco, 
cigars, and cigarettes see the C.J. 

S. title Municipal Corporations § 

302, also 43 CJ, P.43S notes 48-50. 


rant to search premises for cigarettes kept in vio¬ 
lation of law may issue without notice to the al¬ 
leged violator where the statute makes no provision 
for notice.®® A mulct tax levied in connection with 
the destruction of cigarettes is not rendered void 
by the failure to give notice of the proposed de¬ 
struction of the cigarettes.®® The cigarettes may be 
condemned and the tax assessed without the issu¬ 
ance of a warrant of arrest against the person 
charged with violation of the law.®^ 

Water supply. For the promotion of the public 
health and welfare, rules and regulations may be 
prescribed for the construction and operation of wa¬ 
ter supply systems,®® and the prevention of the pol¬ 
lution of waters used as a source of public water 
supply.®® It is not necessary to the validity of an 
order or regulation prohibiting certain acts with 
respect to waters used as a public water supply that 
the prohibited act should do harm;®*^ it is enough 
if, under the circumstances, it is reasonable to ap¬ 
prehend that the act may result, directly or indi¬ 
rectly, in the contamination of the water.®® Orders 
of the board of health made to prevent pollution are 
presumptively valid, and will be enforced, unless 

Ohio St 174, appeal dismissed 
Board of Com'rs of Allen County, 
Ohio V. State of Ohio ex rel. Bow¬ 
man. 52 S.Ct 494, 286 U.S. 526, 76 
L.Ed. 1269. 

Bffeot of chartering company > 

The state does not abandon its 
duty to protect the health and wel¬ 
fare of its people hy granting a char¬ 
ter to a company to supply water for 
the people of a designated locality. 
—State V. Heller, 196 A 337, 123 
Conn. 492, appeal dismissed Heller 
V. State of Connecticut, 58 S.Ct. 765. 
303 U.S. 627, 82 L.Hd. 1088. 

Blcense to operate water supply sys¬ 
tem 

Regulations of a state department 
of health reouirlng a license for the 
operation of a water supply system 
in which purification and treatment 
of the water is employed have no ap¬ 
plication to a system which does not 
employ methods of purification and 
treatment.—Department of Health of 
[ New Jersey v. City of Hoboken, 23 A 
2d 587, 130 N.J.E<1. 564. 

66. Vt.—State V. Quattropani, 133 
A 352, 99 Vt 360. 

Prevention of water pollution gen¬ 
erally see supra 4 21. 

67- ■ Vt—State V. Quattropani, su¬ 
pra. 

68. Conn.—State v. Heller, 166 A 
337, 123 Conn. 492, appeal dis¬ 
missed Heller v. State of Connecti¬ 
cut 58 S.Ct 766, 303 U.S. 627, 82 
L.Ed. 1088. 

Vt—State v. Quattropani, 133 A 352, 
99 Vt 360. . 


Sale of snnif may be prohibited.— 
State V. Olson, 144 N.W. 661, 26 N.D, 
804. L.R.A1918B 976—29 C.J. p. 265 
note 91. 

68. Statute held arbitrary 
A statute prohibiting the manu¬ 
facture of cigars and preparation of 
tobacco in any form in tenement 
bouses has been held invalid as ar¬ 
bitrary and unreasonable.—In re Ja¬ 
cobs, 98 N.Y. 98, 50 Am.R. 636. 

59. Utah.—State v. Packer Corpora¬ 
tion, 297 P. 1013, 77 Utah 500. 
Advertislug as "solloltiiig*’ 

As regards right of state to pro¬ 
hibit or limit solicitation of sale of 
tobacco, advertising is a form of *'so- 
licitlng.”—State v. Packer Corpora¬ 
tion, supra. 

ea Utah.—State v. Packer Corpora¬ 
tion, supra. 

61. Iowa.—Gaspari v. Madison Coun¬ 
ty, 192 N.W. 866, 196 Iowa 1103. 

ApplioatioxL of law for assessment 
of taxes 

The law relating to assessment of 
property for taxation does not apply 
to a mulct tax for the unlawful keep¬ 
ing of cigarettes.—Gaspari v. Madi¬ 
son County, supra. 

62. Iowa.—Gaspari v. Madison Coun¬ 
ty, supra. 

63. Iowa.—Gaspari v. Madison Coun¬ 
ty, supra. 

64. Iowa.—GaspaRl v. Madison Coun¬ 
ty, supra. 

66. Ohio.—State v. Board of Com'rs 
of Allen County, 177 N.E. 271, 124 
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manifestly without just relation to public health, or 
constituting a plain invasion of constitutional 
rights,®^ 

Particular measures which may be taken include 
regulations requiring the purification of public wa¬ 
ter supplies;'^® prohibiting boating’ll or fishing^^ in 
a body of water used as a source of water supply; 
and prohibiting pollution by substances which give 
to the water an offensive taste and odor, although 
they do not directly affect the bacteriological or dis¬ 
ease-carrying quality of the water,73 Bathing in 
any reservoir, tributary of a reservoir, or other wa¬ 
ters used as a source of public water supply, may 
be prohibited.^^ Such a prohibition is applicable to 
a person bathing in a tributary within the limits of 
his own land,^® and does not constitute an unrea¬ 
sonable exercise of the police power as being too 
broad in scope or failing to bear a rational rela¬ 
tion to the protection of the public health.^® 

Zoning regulations. In the exercise of the police 


power the state may through zoning regulations uni* 
formly applicable within a given area impose rea¬ 
sonable restrictions affecting the uses to which pri¬ 
vate property located within that area may be put 
by its owners but such an exercise of power 
finds justification only in the promotion of public 
health, safety, welfare, and good order, to the end 
that public convenience and general prosperity may 
be attained.^® 

Other rules and regulations enacted for the pur¬ 
pose of preserving the public health, in addition to- 
those hereinbefore treated in this and the preceding 
sections, have been considered by the courts and 
have received judicial approval,79 including regula¬ 
tory provisions as to public lavatories or wash¬ 
rooms,*® and the distribution of medicines.*^ The 
use of a commercial commodity or device cannot be 
prohibited absolutely, if by proper reg^ilatory provi¬ 
sions such use can be rendered harmless to the 
health and safety of the public.** 


C. ENFORCEMENT OF HEALTH LAWS OR REGULATIONS 


§ 29. In General 

Health taws and regulations may be enforced in vari¬ 
ous ways, as, for exampte, by the Imposition of penal¬ 
ties, by criminal prosecutions, by the revocation of li¬ 
censes or the abatement of nuisances, and a proper case 
by a decree In equity. 


The ordinary ways by which health laws or regu¬ 
lations are enforced are by the imposition of pen¬ 
alties, criminal prosecutions, injunctions, and, iit 
cases of nuisances, by abatement, all of which are 
discussed in the immediately succeeding sections,. 


69. Vt.—state V. Quattropani, supra. 
7a Ohio.—State Board of Health v. 
Greenville. 98 H.H. 1019. 86 Ohio 
St. 1. Ann.Ca8.1918D 52. 

71. Vt.—State v. Quattropani, 138 A. 
352. 99 Vt. 360. 

7a Maas.—Commonwealth v. Hyde, 
118 3Sr.EL 643. 230 Mass. 6. 

73. Pa.—^In re Public Water Supply. 
5 Pa.Di8t & Co. 150. 

74. Conn.—State v. Heller. 196 A. 
337. 123 Conn. 492. appeal dis¬ 
missed Heller v. State of Connecti¬ 
cut. 58 S.Ct. 765, 303 U.S. 627, 32 
Ii.Bd. 1088. 

Vt—State V. Morse, 80 A. 189. 84 Vt 
887, 34 L.R.A..N.S., 190, AnmCas. 
1913B 218. 

75. Conn.—State v. Heller. 196 A. 
337. 123 Conn. 492, appeal dis¬ 
missed HeUer v. State of Connecti¬ 
cut 58 S.Ct 765. 303 T7.S. 627 , 82 
Ii.Hd. 1088. 

7a Conn.—State v. Heller, supra 
77. N.T.—440 East 102nd Street Cor¬ 
poration V. Murdock, 84 N.E.2d 829. 
285 N.T. 298, reversing 28 N.Y.S. 
2d 847, 260 App.Div. 604. 

Municipal zoning regulations see the 
C.J.S. title Municipal Coxporatlons 
I 226. also 43 CLJ. p 883 note 19-p 
845 note 8. 

IFie as oenstery 

In selling land belonging to the 


township, a board of health, as con¬ 
servators of the public health, may 
impose restrictions against its use 
as a cemetery.—Bushnel v. TThitlock. 
42 N.W. 186, 77 Iowa 285. 

7a N.Y.—440 Bast 102nd Street Cor¬ 
poration V. Murdock, 84 N.B.2d 329. 
285 N.T. 298. reversing 28 N.Y.S. 2d 
847, 260 App.Div. 604. 

79. Kegolatlons u^hdld 

(1) Requiring licenses for cleaning 
cesspoola 

Md.—Boehm v. Baltimore, 61 Md. 259. 
Pa.—Meadville v. Humm^ 8 PaDist. 
780, 16 PaCo. 298. 

<2) Prohibiting removal of soil 
from a burying ground.—-Wilday v. 
Panas, 3 A.2d 619, 122 N.J.Law 28. 

9a Ill.—City of Chicago v, McGulra 
185 IlLApp. 589. 

Use of zoUer towels 
Va—^Irvine v. Commonwealth, 97 S- 
B. 769. 124 Va 817. 

29 aj. p 266 note 99. 

81. SlstzlbiitlQa hdld pzopezly pco- 
hlUted 

O) Of medicinal preparations from 
house to housa—-Ayres v. State, 99 
N.B. 730, 178 Ind. 453, Ann.Caal915C 
549. 

<2) Of trial samples of medicine, 
by leaving them exposed, so that 
children might become possessed 
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thereof.—State v. Cray, 81 A- 450, 
85 Vt 99. 36 L.RJL.N.S., 630. 

29 CLJ. p 266 note 3. 

sa Ind.—Welsenberger v. Stata 175* 
N.B. 238. 202 Ind. 424. 

Paint-spzaylag machines 

The prohibition against the use of 
paint-spraying machines within 
buildings for the construction and re¬ 
pair of railroad cars is not a valid 
exercise of the police power, where- 
the paint used no longer contains the 
ingredients which were dangerous 
to health, and the state Itself makes* 
use of paint-spraying machines in¬ 
side of buildings.—Chicago & N. W. 
Ry. Co. V. Railroad and Warehouse 
Commission of Minnesota, D.CMlnn.,. 
280 F. 387. 

“Use” of huzner 

As used In regulation of the de¬ 
partment of public safety prohibiting 
installation, maintenance, or use of 
an unapproved burner, the term “use*” 
may include more than the opera¬ 
tion of the burner, but must be con¬ 
strued In the light of the predominat¬ 
ing aim and object of regulation, and: 
be limited to conduct relating to the- 
actual utilization of the burner for* 
its ordinary and usual purpose.— 
Beauvais v. Springfield Institute for 
Savings. 20 N.B.2d 967, 808 Maas.. 
186, 124 A.I 4 .R. 611. 
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and the methods, if any, prescribed by statute are * 
in general controlling.*® A board of health has also 
the right to revoke a license or permit where its 
regulations have been violated,*^ although the viola¬ 
tion of the regulation may also be a misdemeanor 
and the action of the board in revoking its licenses 
will not be disturbed by courts*® except where it is 
■arbitrary or unreasonable.*^ Under a statute con¬ 
ferring on a court of equity power to enforce the 
•orders of a board of health, the court, if of the 
opinion that an order of the board should be en¬ 
forced, may substitute its own order when that of 
the board cannot be enforced.** 

The legislature does not exceed its power in giv¬ 
ing a state barber board jurisdiction of violations of 
the state barber law for the purpose of enforcing its 
sanitary regulations.** 

A town has been held empowered to maintain a 
suit in equity to enforce regulations adopted by its 
board of health.** 

§ 30. Penalties 

Penalties for the violation of health regulations may 
toe Imposed by statute, or health authorities may be em¬ 
powered to Impose such penalties or maintain actions 
for their recovery. In such actions, general rules have 
toeen applied with respect to pleading, evidence* and 
questions for the Jury. 

The violation of health regulations may be made 
by statute punishable by the imposition of penal- 
ties.*i It seems that the legislature has power to 
•confer on health authorities the power to prescribe 
and impose penalties for the violation of their or¬ 
ders or regulations,** not to exceed a stated 


amount,** and this power, it has been said, may 
arise by implication, but does not exist where the 
statute itself provides what the penalty for the vio¬ 
lation of the regulation shall be.*^ A board of 
health has no power, after disobedience of an or¬ 
der made by it, which provided no penalty for its 
violation, to impose a penalty for such previous vio¬ 
lation.** 

The power to maintain actions for the recovery 
of penalties for the violation of their general res¬ 
olutions or special orders may be conferred on 
health authorities;*® but such power must be ex¬ 
pressly conferred in order to be exercised.*^ The 
proper method of procedure for a violation of rules 
or orders relating to health has been held to be by 
civil action in the name of the state to recover the 
penalty, and not by warrant.** 

The jurisdiction of particular courts in actions 
to recover penalties for violation of health regula¬ 
tions is usually a matter of statutory provision,*® 

Defenses. A violation of a health regulation can¬ 
not be excused by a permission granted by a health 
officer without authority of law.^ A mere irregu¬ 
larity in the appointment of health officers,* or in 
the passage of an ordinance establishing a board of 
health,® is no defense to proceedings brought to re¬ 
cover penalties for violation of health regulations. 
It has also been held that, in the absence of a stat¬ 
ute, it is no defense that defendant did not inten¬ 
tionally violate the regulation, or that defendant 
sought to remedy the condition which he had, in 
i violation of the law, allowed to exist* 


83. Pa.—City of Philadelphia v. Bar- 
tell, 11 A.2d 663. 139 Pa.Super. 319. 
•84. N.Y.—People v. New York 
Health Dept., 82 N.B. 187, 189 N.Y. 
187. 13 L.R.A..N.S., 894. 

29 C.J. P 266 note 19. 

85. Kan.—Miller v. Johnson, 202 P. 
619. 110 Kan. 136. 

88. N.Y.—People v. New York 

Health Dept.. 82 N.B. 187, 189 N.Y. 
187. 13 L.RA..N.S., 894—People v. 
New York Bd. of Health, 189 N.Y. | 
S. 507. 197 App-Dlv. 562. 

87. Kan.—Miller v. Johnson, 202 P. 
619. 110 Kan. 135. 

58. Vt.—State Board of Health v. 
St. Johnsbury. 73 A. 581. 82 VL 276, 
23 L.R.A..N.S.. 766. 18 AniuCas. 496. 

89. Tex.—Turner v. Bennett, Civ. 
App., 108 S.W.2d 967. 

90. Mass.—^Inhabitants of Swansea 
V. Pivo. 164 N.R 390. 266'Masa 
520. 

91. N.J.—State Bd. of Tenement 
House Supervision v. Blermaa, 96 
A. 662, 88 N.J.Law 467. 


29 C.J. p 266 note 26—^12 CJ. P 849 
note 18. 

CertUlcate of oooupa&cy 

Penalty for landlord’s failure to 
procure certificate of occupancy does 
not apply to multiple dwellings con¬ 
structed before 1929, other than tene¬ 
ment houses.—Villarl v. Duggpan, 253 
N.Y.S. 81, 141 Misc. 816. 

92. N.Y.—Carthage v. Colllgan, 110 
N.B. 439. 216 N.Y. 217—McNall v. 
Kales. 16 N.Y.S. 7, 61 Hun 231. 

93. N.Y.—Carthage v. Colllgan, 110 
N.B. 439, 216 N.Y. 217. 

94 . La.—^New Orleans v. Stein, 137 
La. 652, 69 So. 48. 

95. N.Y.—Carthage v. Colllgan, 110 

N.B. 439, 216 N.Y. 217, affirming 
144 N.Y.S. 468, 168 App.Div. 793. 1 

29 C.J. p 266 note 30. 

96. N.Y.—McNaU v. Kales, 16 N.Y.S. 
7, 61 Hun 281—Fayette v. Green- 
leaf, 89 N.T-S. 1093, 44 Misc. 852. 

97. N.Y.—New York Health Dept. v. 
Knoll, 70 N.Y. 530—New York 
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Health Dept. v. Pinckney, 7 Daly 
260. 

9a Ohio.—State v. Chandler, 8 Ohio 
Dec., Reprint, 822, 7 Clnc.Ij.Bul. 97. 

99. Jtistioe of the peace 
N.J.—Woodbury Bd. of Health v. Cat- 
tell, 64 A. 144, 73 N.J.Law 616. 
Muaicipal court of New Toxk Olty 
N.Y.—New York Health Dept v. 
Halpin, 81 N.Y.S. 679, 40 Misc. 
243. 

Police court 

N.J.—^Asbury Park Board of Health 
V. New York & Long Island Branch 
R. Co., 71 A. 259, 77 N.J.Law 16. 

L N.Y.—New York Health Dept v. 
Hamm, 24 N.Y.S. 730. 

a N.H.—^Bedford v. Rice, 68 N.H. 
446. 

a Ohio.—Smith r. Lynch, 29 Ohio 
St 261. 

4 .- N.y.—New York Health Dept 
Sulzberger Sk Sons Co., 187 N.Y. 
998, 78 Misc. 134. 
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In an action against a physician to recover u pen¬ 
alty for failure to report a case of a contagious dis¬ 
ease, a statute which generally prohibits a physician 
from disclosing B.ny information acquired while at¬ 
tending a patient, which information is necessary to 
enable him to prescribe, constitutes no defense, non 
does the refusal of the patient to have his case re¬ 
ported.® 

Pleading, Where the right to maintain a penal 
action is conferred, the general rule that the decla¬ 
ration in an action for a statutory penalty mu^t pre¬ 
sent a case strictly within the statute, directly aver¬ 
ring every essential fact, is applicable.® 

Burden of proof; evidence. Plaintiff must prove 
the existence of the facts entitling it to the penal¬ 
ty,"^ such as the violation of the order or regulation, 
the due service of notice, and the continuance of 
the violation after service of notice.® One who 
shows by competent evidence compliance with the 
regulation or order is entitled to judgment, but a 
mere statement by his attorney, not under oath, is 
not sufficient to show’’ such compliance.® It may be 
made the duty of the court, by express statutory 
provision, to render judgment for the penalty where 
there is a conceded violation of certain health regu- 
lations.1® 

Question for jury. In an action to recover a pen¬ 
alty, it has been held that, where the law requires 
a physician to notify the health officer of any disease 
dangerous to the public health, it is for the jury to 
determine that a certain disease is one dangerous to 
the public health but it has also been held that 
the question whether a certain disease is to be 
classed with, and placed in the same category as, 
certain specified diseases is not to be submitted to 


39 O.J.S,; 

the jury, since' if the disease is contagious and dan¬ 
gerous to the public health the law classifies it.^® 

§ 31. Criminal Prosecutions 

The legislature may prescribe that the violation of 
rules formulated by health authorities shall constitute 
a criminal offense. 

The legislature may prescribe that the violation 
of such rules as are formulated by the health au¬ 
thorities shall constitute a criminal offense but 
the power of a board to enforce its regulation by 
imprisonment must be expressly given.^^ 

In whose name prosecution brought. The bring¬ 
ing of a prosecution in the name of the common¬ 
wealth instead of in the name and for the use of 
a municipality has been declared not a serious de¬ 
fect, but it is a fatal defect that the record fails 
to show that it was brought with the knowledge, 
consent, and authority of the municipality.^® 

Defenses. In a prosecution for the violation of a 
health regulation ordering the owner of premises 
to make certain alterations therein, it is no defense 
that such alterations were made by the health au* 
thorities at the expense of defendant, the' mel*e fail¬ 
ure to- make the alterations in accordance with- the 
regulation being sufficient ground for the criminal 
prosecution.!® The failure of officials to c6m|^ 
wdth conditions for establishing quarantine consti¬ 
tutes a good defense to a prosecution for a violation 
of the quarantine hile or regulation.!*^ 

I 32. - Indictment and Information 

The indictment, Information, or complaint must be- 
sufficient to show facts constituting thb offense charged. 

As in other criminal prosecutions, the indict¬ 
ment, information, or complaint must contain facts 
sufficient to show, the commission of the offense 


5. Mich.—People v. Shurly. 91 N.W. 
139, 131 Mich. 177. 

a. Me.—Rockland v. Farnsworth, 32 
A. 1012. 87 Me. 473. 

7. N.J.—State Board of Tenement 
House Supervision v. Schlechter, 
S3 A. 783, S3 N.J.I^aw 88. 

29 C.J. p 266 note 47. 

Cltange of conditioiLB after Issnaxioe 
of oertifioate 

Burden is on fire commissioner, 
suing for failure to comply with or¬ 
der, to prove that conditions existing 
at time certificate of occupancy was 
issued have changed, under rule that 
condition once shown to exist is pre¬ 
sumed to continue until contrary is 
shown.—^Drennan v. Smith Valley 
Realty Corporation. 208 N.Y.S. 291, 
211 APP.DIV. 796. 

Bvidsaoa lield sufilolent to show 
violation of Tenement House Law by 


storage of rags in tenement house.— 
New York Tenement House Dept. v. 
Hutkoff, 149 N.Y.S..467. 

8L N.Y.—^New York Tenement House 
Dept. V. Weil. 134 N.Y.S. 1062, 76 
Mlsc. 273. 

9. N.Y.—^Tenement House Dept. v. 

Green, 132 N.Y.S. 410. 

10- N.Y.—State Board of Pharmacy 

V. Teitel. 113 N.Y.S. 69. 

11. Mich.—People v. Shurly, 88 N. 

W. 595, 124 Mich. 645. 

CozisumptioiL 

Mich.—^People v. Shurly, supra. 

12. Mich.—People v. Shurly, 91 N. 
W. 139, 131 Mich. 177. 

Consiuiiptlon 

Mich.—People v. Shurly, 91 N.W. 130. 
131 Mich. 177. 

13. Kan.—^Miller v. Johnson, 202 P. 
619, no Kan. 135. 
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Criminal prosecution for malntainlngr 
nuisance see the C.J.S. title Nui¬ 
sances 59 169-169, also 46 C.J. p> 
815 note 44-p 823 note 64. 

14. La.—City of New Orleazis Vi 
Stein, 69 So. 48, 137 La. 652.- 
IB. Pa.—Commonwealth v. Samuel, 
34 Pa.Dlst. & Co. 640. 

Beason for rule 

The costs might be visited on the 
municipality without its knowledge 
of any action In its name or behalf 
having been brought, with corre¬ 
sponding inability to have any- voice 
in Instituting such action.—Common¬ 
wealth V. Samuel, supra. 

16. Puerto Rico.—^People v. Pagan, 
19 Puerto Rico 696. 

17. Iowa.—State v. Kirby, 94 N.W. 
254-, 120 Iowa 26. 

S.D.—State v, Butts, 54 N.W. 603. 3 
S.D. 677, 19 L.R.A. 726. 
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charged for example, in the case of a violation 
of a rule of a state board of health, the rule, or 
at least sufficient thereof to show that the acts 
charged constituted a violation, must be set out^® 
A harmless or immaterial error in setting out an 
offense will not justify the setting aside of a con- 
viction.20 

§ 33. -Evidence 

General rules governing evidence In criminal cases 
apply. 

The general rule that the burden is on the state 

18. Fartlcialar offenses snffi- 

oiexLtly cliaTEred 

(1) Failure to attach proper tag to 
bedding sold, or offered for sale.— 

People V. Minowitz, 13 N.Y.S.2d 937. 

(2) Conducting trade, business, and 
calling of an employing plumbei 
without having obtained certificate 
of competency.—^People v. Molowitz, 

14 N.Y.S.2d 870. 

(3) Following occupation of plumh* 
ing without registering or comply¬ 
ing with certain other regrulations of 
board of health.—^Abel v. State, 13 S. 

E.2d 507, 64 Ga.App. 448, transferred, 
see 10 S.E.2d 198, 190 Ga. 651. 

(4) Communicating a venereal dis¬ 
ease.—^Epps V. State, 104 P.2d 262, 69 
OkLCr. 460. 

(5) Exposing person of opposite 
sex to disease of gonorrhea.—Reyn¬ 
olds V. State, 292 P. 1046, 49 Okl.Cr. 

215. 

(6) Violation of sanitary regula¬ 
tion governing the construction and 
rat-proofing of buildings.—People v. 

Pagan, 19 Puerto Rico 696. 

(7) Other ■ Indictments held suffi¬ 
cient see 29 C.J. p 267 note 63 [b]. 

FarUonlar offenses held not snfllclent- 

ly charged 

<1) Obstructing a health officer.— 

Shilkett V. State, 232 P. 127, 29 OkL 
Cr. 17. 

(2) Using, in the making of mat¬ 
tresses. shoddy which is unsanitary 
or dangerous to health.—^Weisenberg- 
er V. State, 175 N.E. 238, 202 Ind. 

424. 

(3) Engagement in plumbing busi¬ 
ness as master or Journeyman plumb¬ 
er without submitting evidence of 
Quallflcation and registering.—Shuey 
v. Shoemaker, 97 S.W.2d 19. 265 Ky. 

473. 

(4) Carrying on a trade, business, 
or occupation injurious to the health 
of those residing in the vicinity or 
suffering any substance having that 
effect to remain on one*s premlsea— 

Bush V. State, 260 S.W. 674. 97 Tex. 

Cr. 219. 

(5) Violation of statute providing 
for pimishment of a person who. 


to prove every fact and circumstance which is es¬ 
sential to the guilt of accused applies in prosecu¬ 
tions for the violation of health laws or regula- 
tions.2i Thus, to sustain a conviction for viola¬ 
tion of an order of the state board of health, the 
state must establish the existence of the order and 
its promulgation in the manner prescribed by stat¬ 
ute ;22 and these facts have been required to be es¬ 
tablished by the measure of proof required in crim¬ 
inal cases.23 

In such prosecutions, general rules have been ap¬ 
plied with respect to the admissibility-^ and suffi- 
ciency25 of evidence. 

terferlng with or obstructing a health 
officer in the performance of his du¬ 
ties, although a showing of actual 
violence or demonstration of force 
is not indispensable, the mere use of 
words, unattended by such violence 
or demonstration. Is not, as a matter 
of law, such an obstruction or in¬ 
terference.—State V. Estes, 117 S.E 
581, 1S5 N.C. 762. 

Operating tourists’ cottages withont 
certificate 

In prosecution for operating tour¬ 
ists* cottages without a certificate 
of inspection, proof that defendant 
rented two furnished cottages on an 
overnight rental basis did not Justify 
conviction where it did not appear 
that he rented such cottages to “tour¬ 
ists.**—State V. Terry, 85 P.2d 354. 
160 Or. 308. 

Fresmnptlon Arom possessioii of ar- 
tiole 

However, under statute prohibit¬ 
ing the sale of untagged bedding and 
providing that “the possession of any 
article of bedding by any maker or 
dealer shall be presumptive evidence 
of intent to sell,*’ dealer must show 
that his possession is for some pur¬ 
pose other than reselling articles 
as bedding if they are not tagged.— 
People V. Minowitz, 13 N.Y.S.2d 937. 

22. VL—State v. HaU, 119 A. 884, 
96 Vt. 379. 

23. Vt—State V. H all, supra. 

24. ^better from fire marshal; re¬ 
port of inspection 

In prosecution for violating a stat¬ 
ute by willful refusal to obey state 
labor commissioner’s order to install 
fire escape on hotel, letter from fire 
marshal to commissioner, and in¬ 
closed report of inspection by deputy 
marshal, were held admissible as 
tending to prove that defendant in 
good faith undertook to obey statute. 
—State V. Greco, 108 So. 161, 167 Lia. 
807. 

Other evldenoe held admissible see 
29 C.J. p 267 note 76 [aj, [b]. 

25. Evidence held sufficient • 

(1) To sustain conviction in a 

prosecution for having cigarettes and 
cigarette papers in possession for 


knowing of his being afflicted with 
venereal disease, has sexual inter¬ 
course with any other person, or 
of a person suspected of being af¬ 
flicted with infectious venereal dis¬ 
ease who falls or refuses to allow 
physical examination or inspection 
by a representative of the state 
board of health.—City of Jackson v. 
Mitchell. 100 So. 513, 135 Miss. 767. 

(6) Other indictments held insuffi¬ 
cient see 29 C.J. p 267 notes 63 [c], 
64. 

19. Utah.—State v. Goss. 11 P.2d 
340, 79 Utah 559. 

20. N.J.—^Lichtman v. Benner, 24 A. 
2d 409, 128 N.J.Ijaw 32. 

Beoltal that coda was passed by 
township committae, when in fact it 
was adopted by the board of health. 
—Llchtman v. Benner, supra. 

21. N.Y.—^People v. Filactos, 12 N. 
Y.S.2d 176, 267 App.Dlv. 95. 

Or.—State v. Terry, 85 P.2d 354, 160 
Or. 308. 

Violation of quarantine 

Where a parent is charged with 
having violated an order of a health 
officer quarantining him and his chil¬ 
dren as persons who the officer had 
reasonable grrounds to believe were 
infected with a contagious disease, 
the burden is on the state to prove 
that the officer had reasonable 
grounds to believe that accused or 
his children were Infected with the 
contagious disease, that an order to 
quarantine had been made pursuant 
to such belief, and that accused had 
disobeyed it by himself breaking 
quarantine or allowing his children 
to do so; and, where a mother and 
her children are quarantined, there 
is no presumption, arising from the 
fact that the children are abroad in 
violation of the quarantine order, 
that they are so with the mother's 
knowledge and consent, so as to es¬ 
tablish a prima facie case of willful 
violation of the quarantine order 
against her. State v. Racskowski, 86 
A. 606, 86 Conn. 677, <45 Ii.R.A.,N.S., 
580, Ann.Gas.l914B 410. 

Obstxnotixig health officer 
In a prosecution for willfully in- 
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§ 34. -Trial 

In prosecutions for violation of health laws or orders, 
general rules have been applied as to questions for the 
jury and direction of verdict. 

In a prosecution for violating^ an order of a board 
of health, the existence of the order^S and its pro¬ 
mulgation in the manner prescribed by statute^"? are 
questions for the jury; and in a prosecution for 
willfully interfering with or obstructing a health of¬ 
ficer in the performance of his duties, it is a ques¬ 
tion for the jury whether defendant used language, 
or was guilty of conduct, calculated and intended to 
put the officer in fear or to intimidate or impede 
him as a man of ordinary firmness.-^ 

In a prosecution for violation of a statute re¬ 
quiring appoval of plans for schoolhouses, where 
the case was submitted on an agreed statement of 
facts and only a question of law was involved, the 
direction of a verdict of guilty was held proper on 
the facts agreed to.^* 

§ 35. -Judgment, Sentence, and Punish¬ 

ment 

In prosecutions for violation of health laws, statutory 
prescriptions as to the form of judgment of conviction 
must be followed; but a Judgment following the words 
of the statute need not set forth the acts constituting a 


violation. Circumstances may justify reduction of sen¬ 
tence, and a clearly excessive punishment will be re¬ 
duced. 

To sustain a judgment of conviction for viola¬ 
tion of a health regulation, there must be a convic¬ 
tion in the form prescribed by statute.®® However, 
a judgment following the words of the statute is 
sufficient®! without setting forth the particular act 
or acts which, it is alleged, constitute a violation.®® 
Where the complaint for the violation of a health 
regulation charged the commission of acts which the 
regulation defines to be a nuisance, it is unnecessary 
that the conviction shall expressly charge the cre¬ 
ation and maintenance of a nuisance.®® 

Sentence; punishment Circumstances may be 
such as to justify reduction of sentence,®^ even 
though not warranting reversal of conviction;®® 
and a clearly excessive punishment will be re¬ 
duced.®® 

§ 36. Injunctions 

Health authorities may sue In equity to enjoin acts 
which menace the public health even before actual injury 
has been Inflicted; but an Injunction will not be grant¬ 
ed merely because a contemplated act would violate a 
regulation. 

Health authorities may maintain suits in equity 
to enjoin or restrain acts which are a menace to 


sale and distribution.—State v. 
Baumgardner, 212 P. 677, 112 Kan. 
803. 

(2) To Justify conviction of dealer 
for selling certain articles of uphol¬ 
stered furniture without having them 
tagged as required by General Busi¬ 
ness Law.—^People v. Rosenstein, 32 
N.Y.S.2d 54. 

(3) To warrant conviction of fed¬ 
eral receiver of corporation which 
maintained a power plant for viola¬ 
tion of statute prohibiting any per¬ 
son from allowing dense smoke to be 
discharged in city of New York.— 
People ex reL Newman v. Murray, 19 
N.Y.S.2d 902, 174 Mlsc. 251. 

(4) Other evidence held sufficient 

to sustain conviction see 29 G.J. p 
267 note 76 [c] (2). ^ 

Bvidanos bdld HumiHoiimt 

<1) To sustain conviction for vio¬ 
lation of sanitary code provision for 
failure to furnish sufficient heat to 
tenants.—People v. Danzilo, 25 N.Y. 
S.2d 447, 261 APIkDIv. 829. 

(2> To establish violation of Mul¬ 
tiple Dwelling Law.—People v. Ber¬ 
keley, 194 N.K. 78, 266 N.Y. 182, re¬ 
versing 269 N.Y.S. 1006. 241 App.Div. 
718. and motion denied 195 N.K 141, 
266 K.Y. 432. 

<2> To eatahlish violation of health 
depsiiment regulations as to ship¬ 
ment of dead bodies.—Commonwealth 


V. Grime. 18 Pa.Blst. & Co. 164, 80 
Pittsb.Leg.J. 200. 

(4) Other evidence held insufficient 
to sustain conviction see 29 C.J. p 
267 note 76 [dj <1). 

2a Vt—State V. Hall, 119 A. 884, 
96 Vt 379. 

27. Vt—State v. Hall, supra. 

2a N.C.—State v. Estes, 117 S.E. 
581, 185 N.C. 752. 

29. Mass.—Commonwealth v. Gard¬ 
ner, 184 N.E. 638, 241 Mass. 86. 

30l N.J.—^McEwen v. Woodbridge 
Tp. Bd. of Health, 39 A. 909, 61 
N.J.Law 468. 

29 C.J. p 267 note 82. 

31. N.J.—Asbury Park Board of 
Health v. Rosenthal, 60 A. 439, 67 
N.J.Law 216. 

29 C.J. p 268 note 83. 

32. N.J.—Asbury Park Board of 
Health v. Hayes, 74 A, 339, 79 N.J. 
Law 151. 

3a N.J.—Asbury Park Bd. of Health 
V. Rosenthal, 60 A. 439, 67 N.J.Law 
216. 

34. Defendant convicted of exposlnff 
female to gonorrhea was held enti¬ 
tled to reduction of sentence, in view 
of character of prosecuting witness, 
manner of trial, and errors complain¬ 
ed although not waiTaiitlng re¬ 
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versal.—^Reynolds v. State, 292 P. 
1046, 49 Okl.Cr. 215. 

35. OkL—^Reynolds v. Slate, supra. 
3a XTse of realty unlit for habita¬ 
tion 

Punishment imposed for violation 
of order prohibiting use of realty be¬ 
cause it was unfit for human habita¬ 
tion was held clearly excessive and 
modified to a fine of two hundred 
fifty dollars or thirty days’ impris¬ 
onment.—^People V. Appel, 12 N.Y.S. 
2d 522, 257 App.Div. 853. 

Prior oonvletioiL; enlarged penalty 

Generally, pleading of prior con¬ 
viction for violating borough health 
ordinance in complaint chargflng vio¬ 
lation thereof is prerequisite to en¬ 
larged penalty; prior convictions, 
giving court Jurisdiction to impose 
Jail sentence on conviction of violat¬ 
ing such ordinance, are such as show 
determination to flout court’s Juris¬ 
diction, and several convictions for 
violations in proceedings instituted 
and tried on same day do' not war¬ 
rant imposition of Jail sentence on 
one of complaints because of prior 
conviction, since, to Justify Imposi¬ 
tion of drastic penalty, prior con¬ 
victions must be at other times re¬ 
quiring proof before court, not con¬ 
temporaneous convictions.—^Wogrlsch 
V. Board of Health of Borough of 
Moonachie, 176 A. 602, 114 N.J.Law 
261. 
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the health of the public,®*^ even before actual injury ecution for carrying on a trade, business, or oc- 
has been inflictedindeed, this has been held to cupation detrimental to health, an order may be en- 
be the proper remedy where there is doubt as to tered on the complaint of a person interested re- 
the existence of a nuisance.®® However, an injunc- straining the continuance of such business.^® 
tion will not be granted to enforce an ordinance or 

regulation where the thing forbidden is not a nui- § 37. Abatement 

sancc in fact, and the injunction is asked merely be- , procding t. abate a nuisance, health author!- 

cause the contemplated act would violate the ordi- ties must allege facts constituting a nuisance; and, in an 
nance or regulation.^® action to recover the expense of removing a nuisance, 

they must prove that the work was done. 

Where the health authorities seek to enforce reg- Health authorities may be empowered to abate, 
ulations in ^uity. their validity is put m issue, and. suppress, or remove a nuisance on the refusal of 
where the adverse party accepts the issue, the court t^e person maintaining the nuisance to remove it in 
must determine the question.*! obedience to their order or regulation.** A com- 

Under Texas statutes, in connection with a pros- plaint in a proceeding to abate a nuisance must al- 


37. Kan.—^Dougan v. Board of 
Com'rs of Shawnee County, 43 P.2d 
223, 141 Kan. 554. 

29 C.J. p 268 note 87. 

Equitable relief against nuisance | 
generally see the C.J.S. title Nui¬ 
sances S§ 109-138, also 46 CJ. p 
759 note 75-p 802 note 44. 
ZkiJwictloiL not enelnded by provision 
for penalty 

Statutory penalties prescribed for 
violations of health regulations do 
not exclude abatement of public nui¬ 
sance, which violates health regula¬ 
tions. by Injunction.—Commonwealth 
V. Soboleskl, 153 A. 898, 803 Pa. 53. 
Compelling removal of plumbing 
Under Plumbing Code, equity has 
Jurisdiction to require removal of im¬ 
proper plumbing.—City of New 
Castle V. Withers. 139 A. 860, 291 
Pa. 216, 57 A.L.R. 132. 

Biver water j^Untion; defenses 
In proceeding by state against city 
to enforce stream control commis¬ 
sion's order requiring city to con¬ 
struct sewage treatment plant and 
to restrain city from discharging un¬ 
treated sewage Into rivers, city's al¬ 
leged financial inability to comply 
with order is no defense; and it is 
no defense that others have contrib¬ 
uted or are contributing to the pol¬ 
lution.—^People ex rel. Stream Con¬ 
trol Commission v. City of Port Hu¬ 
ron, Mich., 9 N.W.2d 41. 
AdmlsslbUlty of evidanoe 

In suit to restrain violation of 
regulations adopted by board of 
health as to keeping swine and dump¬ 
ing garbage, evidence that board 
acted In bad faith In Issuing order 
of prohibition was held Inadmissible; 
but It could be shown by member of 
board that amended records of meet¬ 
ings at which regulations were 
adopted were accurate.—^Inhabitants 
of Swansea v. Plvo, 164 N.E. 390, 265 
Mass. 520. 

Bvldenoa held sulHoient 

(1) To sustain a finding that work 
on the construction of a tenement 
house was not commenced until aft¬ 


er the taking effect of the tenement 
house act—City of New York v. 
Herdje, 74 N.Y.S. 104, 68 App.Div. 
370. 

(2) To substantiate state's con¬ 
tention that raw sewage disposal 
method of city was a constant men¬ 
ace to health and well-being of down¬ 
river communities and tourists, and 
Justified stream control commission's 
order requiring city to construct sew¬ 
age treatment plant.—^People ex rel. 
Stream Control Commission v. City 
of Port Huron, Mich., 9 N.W.2d 41. 

(3) To sustain, in action by board 
of commissioners of county to en¬ 
join coal mining company from main¬ 
taining a public nuisance consisting 
of a burning pile of refuse materi¬ 
als, a finding that fumes from the 
pile constituted a “nuisance" affect¬ 
ing the public health, within mean¬ 
ing of statute authorizing an injunc¬ 
tion to restrain, prevent, or abate a 
nuisance affecting public health.— 
Board of Com'rs of Ohio County v. 
Elm Grove Mining Co., 9 S.E.2d 818, 
122 W.Va. 442. 

IBvldeBoe held IwsnlHctimt 

In suit by state department of 
health to enjoin city from operating 
alleged water supply system under 
supervision of a declared appointee 
until he obtains a license to act 
from state department of health, evi¬ 
dence was insufficient to establish 
that defendant city operated a wa¬ 
ter supply system within meaning 
of statute on which the department 
of health relied for authority.—I>e- 
partment of Health of New Jersey v. 
City of Hoboken, 28 A.2d 587, 130 N. 
J.Eq. 564. 

ZaJuBotion against munloipaaitx; evl- 
denoe required 

In order to Justify the continuance 
of an Izijunction against a municipal¬ 
ity In a proceeding to restrain the 
spreading of garbage, the evidence 
must be clear and positive, and the 
danger to the hecJth of the com¬ 
munity must not be merely specula¬ 
tive but must be established with 
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reasonable certainty.—City of Balti¬ 
more V. Coghlan, 115 A. 43, 139 Md. 
210 . 

3& Mass.—Worcester Board of 
Health v. Tupper, 96 N.E. 1096, 210 
Mass. 378. 

Wis.—State ex rel. Martin v. City 
of Juneau, 300 N.W. 187, 238 Wis. 
564. 

"State and local boards of health 
are not compelled to wait before 
acting until a health menace exists. 
When circumstances indicate that 
such a condition is imminent, they 
may take appropriate preventive ac¬ 
tion.”—^Dougan V. Board of Com'rs 
of Shawnee County, 43 P.2d 223. 141 
Kan. 554. 

39. N.T.—People v. Yonkers Board 
of Health. 36 N.E. 320, 140 N.Y. 1. 
37 Am.S.R. 522. 

4a N.H.—Manchester v. Smyth, 10 
A. 700, 64 N.H 380. 

29 C.J. p. 268 note 90. 

40. Masa—^Kineen v. Lexington 

Board of Health, 102 N.E. 352, 214 
Mass. 587. 

42. Tex.—^Bush v. Partlow, Civ. 
App., 258 S.W. 509. 

BslslTig hogs 

Tex.—^Bush v. Partlow, supra. 

43. Kan.—^Dougan v. Board of 

Com'rs of Shawnee County, 43 P. 
2d 223, 141 Kan. 564. 

29 CLJ. p 268 notes 96. 96. 

Abatement by municipal authorities 
see the C.J.S. title Municipal Cor¬ 
porations S§ 279-281, also 43 C.J. 
p 401 note 48-p 410 note 76. 
Injunction see supra 4 36. 

Regulation of nuisances see supra 5 

21 . 

Summary abatement by public offi¬ 
cials generally see the CJ.S. title 
Nuisances fi 108, also 46 C.J. p 759 
notes 69—74. 

Salt in. name of villagw 
Where a statute empowers local 
boards of health to make orders for 
the suppression of particular nui¬ 
sances and to maintain suits In the 
name of the municipality to restrain 
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lege facts constituting a nuisance,and it is not 
sufficient to allege that the board of health has de¬ 
clared a nuisance and ordered it abated likewise, 
where a board of health seeks to recover the cost 
of connecting defendant's property with the pub¬ 
lic sewer to abate a nuisance, defendant is entitled 
to the verdict if he shows that there was in fact 


no nuisance on his premises.^® The burden is on 
the party affected by an order to show that it was 
unauthorized.^*^ 

In an action to recover the expense of removing 
a nuisance the board of health is bound to prove 
that the work has been done.^® 


D. REMEDIES AGAINST ACTION OP SANITARY AUTHORITIES 


§ 38. In General 

Except where statutes permit, there Is no right of 
appeal from the orders of boards of health. When the 
validity of a regulation Is challenged as based on untrue 
findings of fact by the heaith authorities, their findings 
are not necessarily conclusive. 

In the absence of a statute permitting it, there is 
no right of appeal from the orders of boards of 
health,**^ either to higher administrative authori¬ 
ties®® or to the courts.®^ Under some statutes an 
aggrieved party has the right to an appeal from, or 
a review of, actions taken by the health authori¬ 
ties against him but such appeal may be limited 
to a determination of the validity of certain kinds 


of regulations.®® A complaining party who seeks a 
review of an order of a board of health is entitled 
to an opportunity to be heard and to have a record 
made on which a review may be had.®^ By ex¬ 
press provision of statute, the validity and reason¬ 
ableness of a rule or regulation may be reviewed in 
an action brought by a person interested.®® 

When the validity of a rule or regulation made by 
health authorities is challenged on the ground that 
the facts as found by them as justification for its 
promulgation are not true, the finding of the au¬ 
thorities is not necessarily conclusive.®® However, 
it has also been held that the finding of such au- 


violatlons of such orders, and, where 
a board of health of a villasre had 
made an order declaring a nuisance, 
a suit to abate the nuisance may be 
properly brought in the name of the 
village, instead of the board of 
health.—^Whlte Plains v. Tarrytown, 
W. P. & M. R. Co., 102 N.T.S. 1046, 
117 App.Div. 841. 

N.Y.—White Plains v. Tarry- 

town, W. P. & M. R. Co., supra. 
45b X.T.—^White Plains v. Tarry- 

town, W. P. & M, R. Co., supra. 
4eL X.J.—Borough of Oakl 3 m Board 
of Health v. Rulofson, 120 A. 328, 
98 X.J.Law 304. 

47. Mont—Miles City v. State 

Board of Health, 102 P. 696, 39 
Mont. 406, 25 L.R.A.,N.S.. 689. 

48. Pa.—Board of Health v. Pen- 
nock, 2 Pa.Li.J. 302. 

49. Wis.—Toebe Academy of Beauty 
Culture V. Kelly, 300 N.W. 476, 239 
Wis. 103. 

SOi. N.J.—Cranford Tp. Board of 

Health v. Union County Ct. C. P., 
86 A. 217. S3 N.J.Law 392. 

R.I.—^Brown v. District Council of 
Narragansett, 44 A. 932, 21 R.I. 603 
—Brown v. District of Narragan¬ 
sett, 42 A. 270, 21 R.L 156. 

51- RI.—Brown v. District Council 
of Narrangansett, 44 A. 932. 21 R. 
L 603—Brown v. District of Nar¬ 
ragansett, 42 A 207, 21 R.I. 156. 
Wash.—State ez rel. Lehman v. 
Partlow, 205 P. 420. 119 Wash. 316 
—State ex rel. McBride v. Superi¬ 
or Court for King County, 174 P, 
973. 103 Wash. 409. 


50. Wis.—State ex rel. Martin v. 
City of Juneau. 300 l^.W. 187, 238 
Wis. 564. 

29 C.J. p 269 note 29. 

Be novo healing 

Under statutes relative to Inspec¬ 
tion of school houses by the depart¬ 
ment of industrial relations, reports 
of such inspections, recommended 
orders, and service thereof, and 
rights of appeal to the court of com¬ 
mon pleas, the prescribed procedure 
on appeal to the common pleas means 
a “de novo” hearing.—^Department of 
Industrial Relations v. Board of Ed¬ 
ucation of Franklin Tp., Rural School 
DisL, Ohio App., 48 N.B.2d 121. 

Statutory limitation of time for 
taking appeal must be observed.— 
Department of Health of State of 
New Jersey v. City of North Wild¬ 
wood, 122 A 891, 95 N.J.Eq. 442. 
Befusal to record birth 
Where the commissioner of public 
health refused to have a birth re¬ 
corded, the proper remedy of the pe¬ 
titioner has been held to be, under 
statute, first to apply to the board 
of health, and then review the action 
of the commissioner by certiorari, 
and not by an application to the 
court for an order directing the com¬ 
missioner to record the date and 
place of birth.—^Matter of Kunhardt, 
181 N.Y.S. 142, 111 MIsc. 240. 

5^ Mass.—^Klneen v. Lexington 
Board of Health. 102 N.E. 352, 214 
Mass. 587. 

Orders appealable 
Order of state board of health con¬ 
demning Bchoolhouse is appealable.— 
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State Board of Health v. Ort. 151 
N.E. 31, 84 Ind.App. 260. 

Jury trial 

Evidence held to Justify finding 
that plaintiffs operating piggery 
within town limits were maintaining 
a nuisance.—^Ryder v. Board of 
Health of Lexington, 173 N.E. 580, 
273 Mass. 177. 

Bequests for rulings 
Plaintiffs seeking reversal of oiv 
der of board of health prohibiting 
operation of piggery were not enti¬ 
tled to ruling with reference to se¬ 
lected facts.—^Ryder v. Board of 
Health of Lexington, supra. 

54. Wis.—Toebe Academy of Beauty 
Culture V. Kelly, 300 N.W. 476, 239 
Wis. 103. 

55b Action by arohiteot 
Under statute an action to review 
the order of industrial commission 
refusing to vacate an order of the la¬ 
bor department requiring the con¬ 
struction of fire escapes cannot be 
maintained by an architect as agent 
for the real party in interest—Schei- 
er V. Mitchell. 176 N.Y.S. 697, 168 
App.Div. 182. 

Under Labor Law 1921, L.1921 c 50, 
art 3 § 111, supreme court may re¬ 
view validity and reasonableness of 
rules made by department of labor 
in action brought by person Inter¬ 
ested.—^Lown V. Department of La¬ 
bor of State of New York, 216 N.Y.S. 
492, 216 App.Dlv. 474. 

56. N.C.—^Board of Health of Bun¬ 
combe County V. Lewis, 146 S.B. 
692, 596, 196 N.C. 64L 
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thorities as to the unsanitary and dangerous condi¬ 
tion of property and the nature and extent of the 
remedy is final and conclusive if supported by sub¬ 
stantial evidence,®"^ although subject to attack if 
there are no facts supporting their conclusion.58 

In an action by a state against an officer of a 
board of health to recover money illegally paid out 
or appropriated, general rules have been applied in 
determining the sufficiency of the pleadings.^® 

In addition to the remedies considered in this 
section and infra §§ 39-42, other remedies against 
the illegal or unauthorized action of sanitary au¬ 
thorities include certiorari, see Certiorari §§ 17, 
18, and habeas corpus, see Habeas Corpus § 49. 

§ 39. Injunction 

In a proper case, and for good cause shown, but not 
otherwise, a court of equity will restrain the action of 
health authorities, as where they propose to act In a 
mode or matter beyond their Jurisdiction or threaten 
summary measures not called for by the conditions to be 
remedied. 

The jurisdiction of courts of equity to restrain 
boards of health or other health authorities has been 
asserted where the proposed action of the authori¬ 
ties threatens to create a nuisance injurious to 
health or property,®® or where the health authori¬ 
ties have acted fraudulently or oppressively.®^ The 
same rule has been applied where the authorities 
propose to act in a mode or matter beyond their ju¬ 


risdiction,®2 or have failed to observe jurisdiction¬ 
al or other prerequisites prescribed by statute,®® or 
threaten to adopt measures of summary abatement 
not called for by the conditions to be remedied,®^ 
or to enforce an order made without notice or hear¬ 
ing.®® 

On the other hand, the general rule has been laid 
down that a court of equity, on an application for an 
injunction to restrain a board of health from the 
summary abatement of what it has adjudged to be 
a public nuisance detrimental to the public health, 
will decline to restrain the proposed action of the 
board unless it is made to appear clearly that the 
board has acted wantonly and in bad faith,®® or 
has transcended its jurisdiction;®^ indeed, it has 
been broadly declared that an injunction will be de¬ 
nied where the jurisdiction conferred by statute on 
the board is summary in its nature, since the ob¬ 
jects to be attained by its exercise would be de¬ 
feated in many cases if the orders of the board 
were subject to judicial examination and revision 
before they could be carried into effect.®® It is well 
settled that a court of equity even if it has the pow¬ 
er will not, except on good cause shown, interfere 
in the measures taken by public officials to protect 
the public health;®® so, an injunction will be de¬ 
nied where there is, in the opinion of the court, an 
adequate remedy at law.^® 

A bill cannot be maintained in equity to compel 
the issuance of a license under a statutory provi- 


wliose ziglits . . • are iiu 

JuxioTuOy affected by the rule or 
regrulation will be heard by the 
courts upon his allegation that the 
facts are otherwise than as found by 
the board.”—^Board of Health of Bun¬ 
combe County V. Lewis, supra. 

57- Hawaii.—^International Trust Co. 
V. Bigelow, 33 Hawaii 199. 

58. Hawaii.—^International Trust Co. 
y. Bigelow, supra. 

59. Ky.—Commonwealth v. McCor¬ 
mick, 197 S.W. 977, 177 Ky. 474. 

60. Mich.—^Birchard v. Lansing 
Board of Health, 169 N.W. 901, 204 
Mich. 284, 4 A.L.H. 990. 

29 C.J. p 270 note 40. 

61. Mich.—Chase v. Middleton, 82 
N.W. 612, 123 Mich. 647. 

ConstraotloxL of UBneoessary sewer 
system 

Ohio.—State v. Board of Corners of 
Allen County, 177 N.B. 271, 124 
Ohio St. 174, appeal dismissed 
Board of Com'rs of Allen County. 
Ohio v. State of Ohio ex rel. Bow¬ 
man, 52 S.Ct. 494, 286 U.S. 626, 76 
L.Bd. 1269. 


68. Colo.—City & County of Denver 
V. Gibson, 24 P.2d 751, 93 Colo. 122. 
29 C.J. p 270 note 42. 

63. Pa.—^Eddy v. Board of Health, 
10 Phila. 94. 

29 C.J. p 270 note 43. 

Exceeding debt limit 
In taxpayer’s suit to enjoin levee 
and sanitary district from complet¬ 
ing expenditures under contracts, as 
creating indebtedness exceeding con¬ 
stitutional limitations, district can¬ 
not collaterally attack contracts as 
not being let by public bids; in such 
suit, where work under contract had 
continued for three and one-half 
years, taxpayers, who did not know 
financial condition of district until 
audit was taken, were held not 
barred by laches.—Wade v. East Side 
Levee & Sanitary Dist, 151 N.R 260. 
320 Ill. 396. 

6^ N.Y.—^Rogers v. Barker, 81 
Barb. 447. 

29 C.J. p 270 note 44. 

Ordering closiiig of motioiL plctruro 
theater as fire hazard, without giving 
owners opportunity to remedy de¬ 
fects, despite long continued opera¬ 
tion under similar conditions with¬ 
out injury to anyone, may be enjoin- 
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ed.—^Poster v. Goodpaster, 161 S.W. 
2d 626. 290 Ky. 410, 140 A.L.H. 1044. 
65. N.J.—Weil v. Ricord. 24 N.J.Bq. 

169. 

29 C.J. p 270 note 45. 

6& Del.—Liebig Mfg. Co. v. Wales, 
34 A. 902, 8 Del.Ch. 26. 

29 C.J. p 270 note 46. 

67- Pa.—^Paris v. City of Philadel¬ 
phia, 63 Pa.Super. 41. affirming 23 
Fa.Dist. 255. 

29 C.J. P 270 note 47. 

68. Mass.—Stone v. Heath, 60 N.B. 
975, 179 Mass. 385. 

29 C.J. p 270 note 48. 

69. N.Y.—Egan v. Health Dept, of 
City of New York, 41 N.Y.S. 352. 
9 App.Div. 431—Egan v. Health 
Dept, of City of New York, 45 N. 
Y.S. 325, 20 Mlsc. 38. 

29 aJ. p 270 note 49. 

70- Ala.—^Ferguson v. Selma. 43 Ala. 
398. 

29 C.J. p 270 note 50. 

Erlor exhaustion, of statutory 
remedies not required for Injunction 
in favor of owner of land assessed 
for sanitary sewer in excess of val¬ 
ue as improved.—-Baxter v. Van Hout- 
er, 163 N.B. 266, 115 Ohio St. 288. 
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§ 40 

sion applying only to the revocation of, or refusal 
to reissue, an existing license 

§ 40. Action for Damages 

A sanitary commission fop which the statute provides 
no funds for the payment of damages Is not liable In 
damages for personal Injuries. 

The liability of municipalities for torts in con¬ 
nection with the public health is considered in the 
CJ.S. title Municipal Corporations § 777, also 43 
CJ. p 971 note 7-p 973 note 28. 

A sanitary commission for which the statute pro¬ 
vides no funds for the payment of damages is not 
liable in damages for personal injuries.^^ 

§ 41. -Liability of Individual OfiBcers 

A health officer Is not liable for Injuries resulting 
from reasonable measures adopted by him, In good faith. 
In the performance of his duties; but he may be held 
personally liable for gross carelessness, unreasonable or 
arbitrary action, or acts In excess of his authority. 

A health officer who by statute is authorized to 
take action for the prevention of the spread of dis¬ 
ease is not liable for injuries resulting from such 
reasonable and customary measures as he may in 
good faith adopt or direct for that purpose with 
regard to persons or matters subject to his jurisdic¬ 
tion and this rule has been applied to errors of 
judgment^^ However, health officers may be held 
personally responsible for gross and willful care¬ 
lessness in the exercise of their powers,^® acts of 
corruption,^® unreasonable or arbitrary action,^^ or 
acts in excess of their authority.^® Thus, in an ac¬ 
tion against a health officer for damages, the com¬ 


plaint must allege that he acted in excess of his 
authority, or in bad faith, or without due care, or 
maliciously.*^® 

Under some authorities, where property has been 
destroyed as a nuisance summarily and without ju¬ 
dicial inquiry, the owner may maintain an action 
to recover damages, on showing that no nuisance in 
fact existed;®® but it has also been held that health 
officers are not liable for destroying property not 
actually a nuisance where, in seemingly extreme 
cases, there is reasonable ground to believe that im¬ 
mediate action is necessary and reasonable ground 
for believing the supposed nuisance to be one in 
fact.®^ 

Ratification of wrongful act The wrongful act 
of a member of a board of health does not become 
the wrongful act of other members by their subse¬ 
quent ratification of it.®® 

§ 42. -Liability of Incorporated Board of 

Health 

In the absence of statute providing otherwise, a 
board of health has been held exempt from liability In 
tort. 

A board of health, being a governmental agency, 
as considered supra § 6, and exercising public func¬ 
tions, as considered supra § 9, has been declared 
exempt from liability in tort,®® in the absence of 
statute providing otherwise ;®4 and it has been held 
that the statutory power to sue and be sued, as con¬ 
sidered infra § 56, cannot be so construed as to cre¬ 
ate a liability for tort.®® Under at least one stat¬ 
ute, no member of the board of health is to be sued 
or held to be liable for any act done by him in good 


71- Pa.—Seiavitch v. Appel, 20 Pa. 
Dist. & Co. 298. 

72. D.C.—Washington Suburban 
Sanitary Commission v. Magruder, 
12 F.2d 832, 66 App.D.C. 297. 

73- N.J.—^Valentine v, Englewood, 
71 A. 844, 76 N.J.Law 509, 19 UR. 
A.,N.S., 262, 16 Ann.Cas. 781. 

29 C.J. p 270 note 53. 

7^ Mo.—^McGuire v. Amyx. 297 S. 
W. 968, 317 Mo. 1061, 54 A.L.R. 
644. 

N.H.—Whidden v. Cheever, 44 A. 908, 
69 N.H. 142, 76 Ain.S.H. 154. 

75- Kan.—^Moody v. Wlckersham, 207 
P. 847, 111 Kan. 770, 24 A.UR. 794. 
29 C.J. p 270 note 56. 

XTsglaot to protect othacs txom. iiu 
footed pexBoa 

Statute making it unlawful for per¬ 
son infected with venereal disease 
to expose another to its infection by 
necessary implication makes it un¬ 
lawful for legal keepers of persons, 
known by them to be infected with 


communicable venereal disease, know¬ 
ingly to neglect to protect others.— 
Lewis y. City of Miami, 178 So. 150, 
127 Fla. 426. 

Fifty dollars actual, and eleven 
hundred sixty-two dollars and fifty 
cents punitive^ daanages held properly 
awarded for improper action of 
health officer in connection with 
quarantine of plaintiff.—^Moody v. 
Wlckersham, 207 P. 847, 111 Kan. 770, 
24 A.L.R. 794. 

76!i Wash.—^McKenzie v. Royal 
Dairy, 77 P. 680, 35 Wash. 890. 

29 C.jr. p 270 note 56. 

77- N.T.—^Crayton v. Larabee, 116 
N.B. 355, 220 N.Y. 498, L.RA1918B 
432, reversing 147 N.T.S. 1106, 162 
App.Dlv. 984. 

78. Mass.—^Hersey v- Chapin, 38 N. 

E. 442. 162 Mass. 176. 

29 C.J. p 271 note 58. 

The board of health cannot render 
its oilloezB immune from liability for 
the unlawful exercise of their au-^ 
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thorlty.—^Rock v. Carney, 186 N.W. 

798, 216 Mich. 280. 

79- N.Y,—^Bellows v. Raynor, 101 N. 
K 181, 207 N.Y. 389, affirming 129 
N.Y.S. 1118, 146 App.Dlv, 899. 

N.Y.—^People v. Yonkers Board 
of Health, 35 N.E. 320, 140 N.Y. 1. 
87 Azn.S.R. 622. 

Wis.—^Lowe V. Conroy, 97 N.W. 942, 
120 Wia 161, 102 Am.S.R. 983, 66 
L.R.A. 907. 

81. Conn.—^Raymond v. Fish, 51 
Conn. 80, 50 Axn.R. 8. 

88. La.—^Beers v. Board of Health, 
85 LaAhil 1132, 48 Am.R. 256. 

83. Fla.—^Forbes v. Escambia Coun¬ 
ty Board of Health, 9 So. 862, 28 
Fla. 26, 13 L.R.A. 549. 

84. N.J.—^Valentine v. Englewood, 71 
A. 344, 76 N.J.Law 509, 19 URA., 
N.S.. 262, 16 AnmCaa. 781. 

85. Fla.—^Forbes v. Escambia Coun¬ 
ty Board of Health, 9 So^ 862, 28 
Fla. 26, 13 L.R.A. 549. 
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faith and with ordinary discretion pursuant to the j health laws, but the action for damages is to be 
regulations and ordinances of the board or the 1 had against the board of health itself as a body-^® 

IV. GOITTBAGTS AND INDEBTEDNESS 


§ 43. In General 

Sanitary authorities empowered to take measures to 
preserve the public health and prevent the spread of 
disease may make reasonable contracts, and Incur neces¬ 
sary expenses, for those purposes. 

Boards of health cannot take measures for the 
promotion of the public health which involve the 
incurring of heavy expenses, unless the power to 
do so is clearly conferred by law.®^ Where, howev¬ 
er, the sanitary authorities are expressly empowered 
to take certain measures which involve the employ¬ 
ment of the services of others, the power to make 
reasonable contracts for that purpose may be im¬ 
plied.®® So the rule has been laid down that the 
discovery of a contagious disease in the community 
creates an immediate necessity for activity on the 
part of the officers charged with the duty of pre¬ 
venting its spread and creates a liability on the part 
of the general or local government to pay any nec¬ 
essary expenses incurred.®® Under the general 
power to preserve the public health and to provide 
against the spread of infectious or contagious dis¬ 
eases, it has been held that a board of health may 
be justified in renting a pesthouse or hospital, and 
the authorities may be liable for the rent even 
though it did not become necessary to use the prop- 
■erty.®® If no suitable place may be had, or if it 


may be erected at a cost less than the rent of such 
place, the board of health is justified in making ar¬ 
rangements to erect a temporary place for that 
purpose.®! 

Employment of prosecuting attorney. Where a 
board of health has a right to call on the prosecut¬ 
ing attorney of its jurisdiction to conduct an ac¬ 
tion for the recovery of a penalty,®® or to prosecute 
a violator of its regulations,®® it is not authorized 
to employ an attorney for such purpose. 

Bond election. The publication of a resolution 
calling a bond election for a sanitation district in a 
newspaper not designated by the board of supervis¬ 
ors of the district has been held not a compliance 
with law;®^ but publication of the resolution in 
five and one half-point type on a six-point slug, in¬ 
stead of the six-point type required by statute, has 
been regarded as a substantial compliance with the 
statute.®® An election on the question of the issu¬ 
ance of bonds by a sewer district has likewise been 
held valid as against objections.®® 

Construction of sewers, A contractor contract¬ 
ing with a sanitary district for the construction of 
sewers has been held not entitled to extra compen¬ 
sation on encountering more underground water 
than he had anticipated when submitting his bid.®^ 


as. N.T.—Starboro v. New York 
Health Dept. 49 N.Y.S. 1038, 26 
App.Dlv. 177—Golden v. New York 
Health Dept, 47 N.Y.S. 623, 21 
App.Dlv. 420. 

a7. N.Y.—^Haasr v. Mt Vemon, 68 
N.Y.S. 681, 41 App.Div. 366. 

29 aj. p 271 note 68. 

a& Kan.—^Hawthorne v. Cherokee 
County, 99 P. 698, 79 Kan. 296. 

29 C.J. p 271 note 69. 

89. Ind.—Knightstown v. Homer, 75 
N.B. 13, 36 Ind.App. 189. 

29 CJ. p 271 note 70. 

School hoard as hoard of health 
A statute authorizing school 
hoards to organize Into boards of 
health In certain cases, such as 
smallpox, and to perform certain du¬ 
ties Incident thereto, Impliedly gives 
a board so organizing the right If 
it elects to do so, to take care of the 
proper and necessary expenses that 
may be incurred.—^Dunbar Township 
School Dlst. V. Vanderbilt Borough 
School Dlst, 32 Pa.Co. 444. 

80. Mo.—Aull V. Lexington, 18 Mo. 
401. 

S9G.J.S.—55 


91. Iowa.—Staples v. Plymouth! 

County. 17 N.W. 569. 62 Iowa 364. 
98. N.Y.—Reynolds v. Ossining, 92 
N.Y.S. 954, 102 App.Div. 298. 

93. Ill.—Fergus v. Russell, 110 NK. 
130, 270 m. 304, Ann.Cas.l916B 
1120. 

94. Cal.—Sanitation Dlst. No. 4 of 
Los Angeles County v. Payne. 241 
P. 264, 197 Cal. 448. 

95. Cal.—Sanitation Dlst No. 4 of 
Los Angeles County v. Payne, su¬ 
pra. 

96. Zhorease of engineer’s estbnate 
An order for election on issuance 

of sewer district bonds was not void 
on ground that decree of incorpora¬ 
tion of district was invalid because 
of action of court In permitting 
amount of engineer’s estimate to be 
Increased over amount originally 
stated In report, as against conten¬ 
tion that court was bound by engi¬ 
neer’s report as it was filed, and was 
required either to accept or reject 
it, and had no power to increase, de¬ 
crease, change, or modify the esti- 
mata—State ex rel. Melrose Sewer 
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Dlst. V. Smith. 120 S.W.2d 1102, 343 
Mo. 207. 

Cost of project as compared with 
amount of Issue 

Under provision of statute for sub¬ 
mitting at special election proposi¬ 
tion to incur Indebtedness by sewer 
district in amount not greater tTmn 
estimate of cost of constructing 
sewers as provided In report of engi¬ 
neer. the controlling amount is the 
cost of constructing the system of 
sewers and not the suggested cost 
or the amount merely recommended 
by the engineer to be raised by a 
bond issue; and a bond issue was 
not invalid because amount of pro¬ 
posed indebtedness submitted to vote 
was greater than the estimate of the 
amount to be raised by voting bonds 
stated in the engineer’s report, where 
total cost of project as fixed by esti¬ 
mate in engineer’s report far exceed¬ 
ed amount of proposed bond issue 
submitted at election.—State ex rel. 
Melrose Sewer Dist. v. Smith, supra. 

97. U.S.—Allied Bridge & Construc¬ 
tion Co. v. Danville Sanitary Dist, 

C.C.A.DL, 114 F.2d 156, certiorazl 
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Debt limit. Where the cohstitution provides that 
*'no county, city, township, school district, or other 
municipal corporation shall be allowed to become 
indebted” beyond a certain amount, the amount of 
indebtedness which a sanitary district may incur is 
not affected by the indebtedness of other municipal 
corporations covering’ part of its territory.®^ 
Where the act establishing sewer districts presup¬ 
poses that outside financial aid may be forthcom¬ 
ing, a court may approve a project the cost of 
which is greater than the constitutional limit of a 
district’s indebtedness.®® 

In determining whether a sanitary district is in¬ 
curring indebtedness beyond the constitutional lim¬ 
it, a contract not providing for the moving of a 
specific amount of soil, or a specific sum, but for 
a certain amount per cubic yard, is to be regarded 
as creating a sufficiently definite liability, where 
the amount of work to be done can be ascertained 
with reasonable certainty and a present indebt¬ 
edness may be created despite the fact that pay¬ 
ment is to be made as the work progresses.® In 
determining whether such a district’s indebtedness 
exceeded the constitutional limit as of a certain 
date, various particular items have been held® or 
held not^ items of indebtedness, or not properly 
credited against indebtedness.® 


§ 44: Manner or Method of Execution 

Legal provisions as to the manner or method of exe¬ 
cuting contracts of health authorities must be complied 
with. 

Where the law provides the manner or method 
for the execution of contracts of health authorities, 
compliance with such provisions is prerequisite to 
the validity of such a contract.® It has been held, 
in the absence of statute, that the contract of a 
health officer duly authorized by the board need not 
be in writing to bind the public authorities.*^ 

§ 45. - Ratification of Contract of Mem¬ 

ber or Subordinate 

A board of health may ratify a contract entered Into 
by one of Its officers or members provided It could have 
authorized the making of the contract In the first In¬ 
stance. 

Ordinarily a subordinate officer cannot make a 
binding contract without the approval of the health 
board;® but the board may ratify a contract en¬ 
tered into by one of its officers or members pro¬ 
vided it could have authorized the making of the 
contract in the first instance.® Accordingly, if a 
physician is employed by one of the members of a 
board of health, without the authority of the board, 
and subsequently his bill is presented to and al¬ 
lowed by die board at a regular meeting, this con¬ 
stitutes a ratification which validates the orig- 


denled 61 S.Ct 618, 812 U.S. 687, 
85 Lum. 1124. 

98: Ill.—^Wilson v. Ghlcagro Sanitary 
Dlst, 27 N.B. 203, 183 Ill. 443. 

29 C.J. p 245 note 7. 

99. Mo.—State ex rel. Melrose Sew¬ 
er DisL V. Smith, 120 S.W.2d 1102, 
343 Mo. 207. 

1. Ill.—■'W^ade V. EaBt Side Levee & 
Sanitary Dlst., 151 N.E. 260, 320 
Ill. 396. 

8. Ill.—Wade v. East Side Levee & 
Sanitary Diet., supra. 

OhUgatioxui for work actually done 
under cost-plus contract may be 
counted as existing: Indebtedness.— 
Wade V. East Side Levee 6k Sanitary 
Diat., supra. 

3. Outstasdlngr bonds of drainage 
district taken over on account of 
overlapping of Improvement work.— 
Wade V. East Side Levee & Sanltary 
Dlst., supra. 

niterest on Judgment agralnat district 
HI.—Wade V. East Side Levee & 
Sanitary Dlst., supra. 
Condemnation Judgment or part 
thereof 

Cl) Condemnation Judgment in¬ 
volving crossing of railroad right of 
Way and construction of bridge 


[ across canal.—^Wade v. Bast Side 
Levee & Sanitary Dlst., supra. 

(2) Balance of condemxiatlon Judg¬ 
ment, not due until future date by 
agreement with creditor.—Wade v. 
East Side Levee & Sanitary Dlst., 
supra. 

(3) Portion of condemnation Judg¬ 
ment not to be payable until railroad 
company constructed bridge across 
canal, to be done within ten years.— 
Wade V. East Side Levee & Sanitary 
Dlst., supra. 

Bental to accrue under written 
lease of offices of district.—Wade v. 
East Side Levee & Sanitary Dist, 
supra. 

Amon n t of obUgutloa under constmo- 

tion oontraot 

Ill.—Wade V. Bast Side Levee & San¬ 
itary Diet., supra. 

Amounts due for materials sad la. 
bor for power line and transformer, 
for pumping units and connections, 
and for shaping up certain levees.— 
Wade v. East Side Levee & Sani¬ 
tary Dlst, supra. 

Other Itenm 

Obligations for work done at rail¬ 
road crossing, which trustees found 
had been completed and ordered pay¬ 
ment for; work ordered done by dis¬ 
trict board in ditch improvement 
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right of way; unfinished work on 
excavation contract executed after 
call for bids and under specification 
estimates and engineering data and 
bond.—^Wade v. Bast Side Levee & 
Sanitary DisL, supra. 

Zhterest not yet due 
Ill.—Wade V. East Side Levee & San¬ 
itary Dlst., supra. 

Payments for work performed after 
date as of which amount of indebted¬ 
ness was to be determined, under 
verbal contract made by district en¬ 
gineer for redredging canal on cost- 
plus basis authorized by order recit¬ 
ing emergency.—Wade v. East Side 
Levee & Sanitary DlsL, supra.. 

S- Cash on hand; taxes Ih process 
of collection 

IlL—^Wade v. East Side Levee & San¬ 
itary DisL, supra. 

6. Mo.—State v. Butler, 77 S.W. 660, 
178 Mo. 272. 

29 C.J. p 271 note 78. 

7. N.T.—Bernstein v. City of New 
York, 118 N.T.S. 908, 134 App.Dlv. 
226. 

a Wls.—Collier v. Scott, 102 N.W. 
909, 124 Wis. 400. 

9. Minn.—Schmidt v. Steams Coun¬ 
ty, 24 N.W. 858, 84 Minn. 112. 

29 C.J. p 272 note 82, 



39 C.J.S. 


EEAZTH 


inal irregular and unauthorized employment.^® 
However, where the board cannot delegate to a 
committee, none of whom is a member of the board, 
the power tp employ a physician, such employment 
cannot be ratified by the separate acts and decla¬ 
rations of members of the board,il and a ratifica¬ 
tion, to be valid, must be made by the board acting 
as a unit before the service is performed.^2 

§ 46. Medical Supplies and Services 

a. In general 

b. Implied contracts 

c. Financial ability of patient 

a. In General 

It is a general rule that In connection with quaran¬ 
tine the sanitary authorities may, on the public account, 
and In conformity with statutes, make such contracts for 
the furnishing of medical supplies and services as are 
necessary to protect the public from the spread of dis¬ 
ease. 

It is a general rule under the various statutes 
that in the case of persons quarantined, or to be 
quarantined, the sanitary authorities may, on the 
public account, make such contracts for the fur¬ 
nishing of medical supplies, nurses, and medical 
treatment as are necessary to protect the public 
from the spread of disease.^® Where the statute 
makes the furnishing of medical assistance condi¬ 
tional on the previous declaration of quarantine, 
there is no authority to incur expense for such 
service without such declaration.^^ Under a stat¬ 
ute requiring a written order for the services or 
supplies before they are rendered to make the pub¬ 
lic authorities liable therefor, an order after the 
services are rendered is ineffectual to bind them.^® 

Disinfecting premises. Statutory authority to 
clean and disinfect premises at the expense of the 
owner, or to close up the premises, negatives the 
power to impose on the county liability for disin¬ 
fecting premises in which persons afflicted with a 
contagious disease have resided, and such liability 


§ 46 

is not imposed by a statute relating to the care of 
the sick or infected.^® 

Services rendered by (mother. A physician hav¬ 
ing a contract of employment with a health board 
cannot hire another physician to perform the actu¬ 
al services and himself collect therefor however, 
he may recover for medicines furnished by him but 
administered by the other.^® 

School physiciem. A school committee has been 
held to be without power to elect one of its mem¬ 
bers to the salaried office of school physician.^® 

County nurse. In Georgia, under governing stat¬ 
utes, a county board of health has no power to em¬ 
ploy a county nurse, and the county board of com¬ 
missioners of roads and revenues is not authorized 
to pay from the county treasury the salary of a 
county nurse, on the recommendation of the coun¬ 
ty board of health, until the latter has fully com¬ 
plied with the statute authorizing it to act.2® 

b. Implied Contracts 

A contract to pay for medical services may be Im¬ 
plied In some circumstances, as In an emergency, but Is 
not necessarily Implied merely because services were 
rendered. 

A contract with health authorities for medical 
services is not necessarily implied merely because 
services were rendered but a contract to pay 
for such services may be implied where an emer¬ 
gency exists requiring immediate action.22 Where 
persons are placed in quarantine and there is a duty 
to provide for their wants and necessities, there has 
been held to be an implied contract to pay for nec¬ 
essary services rendered.23 

Reasonable compensation. Where the employ¬ 
ment of medical aid is shown, a specific sum need 
not be agreed on in advance, but a reasonable sum 
may be recovered after the services are rendered.24 

c. Financial Ability of Patient 

Except where statutes have a different effect, the 


la Minn.—^losco v. Waseco County, 
100 N.W. 734, 93 Minn. 134. 

29 C.J. p 272 note 83. 

11. Iowa.—^Younir v. Black Hawk 
County, 23 N.W. 923, 66 Iowa 460. 

12. Iowa.—^Youn? v. Black Hawk 
County, supra. 

13. Neb.—Bartlett v. Dahlsten, 178 
N.W. 636, 104 Neb. 738. 

29 C.J. p 272 note 86. 

14. Tex.—^Barrett v. Hill County, 74 
S.W. 811, 32 Tex.Clv.App. 479. 

15. Iowa.—Ruan v. Mahaska County, 
137 N.W. 1003, 167 Iowa 48. 

16. Iowa.—Schmidt v. Muscatine 
County, 94 N^W. 479, 120 Iowa 267. 


17. Mich.—Chapman v. Muskegon 
County. 134 N.W. 1026, 169 Mich. 
10 . 

29 C.J. p 272 note 92. 

18. Mich.—Chapman y. Muskegon 
County, supra. 

13. Mass.—^Barrett v. City of Med¬ 
ford, 160 N.SL 169, 160, 264 Mass. 
384. 

Beason for rule 

“The duties he Is to perform as 
physician are incompatible with the 
supervisory duties which as a mem¬ 
ber of the committee he should ex¬ 
ercise over the incumbent of the of¬ 
fice of school physician. Consistently 
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he cannot be master and servant."— 
Barrett v. City of Medford, supra, 
2(K Ga.—Williams v. Board of Edu¬ 
cation of Gwinnett County, 178 S. 
E. 148, 180 Ga. 86. 

21. Tenn.—^Nash v. City of Knox¬ 
ville. 64 S.W. 1062, 108 Tenn. 68. 

29 C.J. p 272 note 94. 

22. Ind.—^Monroe v. Bluffton, 67 N. 
E. 711, 31 Ind.App. 269. 

29 C.J. p 272 note 96. 

23. Tex.—^Eing County v. Mitchell, 
71 S.W. 610, 81 Tex.Civ.App. 171. 

2^ Me.—Clement v. Lewiston, 53 A. 

984, 97 Me. 96. 

29 CJ. p 272 note 97. 
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patient's ability to pay does not destroy the liability on 
a contract for medical services entered Into by health 
authorities. 

Except where statutes may be construed as mak¬ 
ing the liability of the public for medical treatment 
contracted for by the health authorities dependent 
on the inability of the patient to pay, 25 the ability 
of the patient to pay does not destroy the liability 
on a legal contract for medical services entered in¬ 
to by the health authorities.^® 

§ 47. Support of Persons Quarantined 

Under some statutes, support may be furnished on 
the public account to persons isolated through quarantine. 
In the absence of statute, decisions differ as to govern- 
mental liability for the support of such persons. 

Under some statutes, either by express provision 
or by necessary implication, health officers may fur¬ 
nish support on the public account to persons isolat¬ 
ed through quarantine,27 and under at least one 
statute this may be done whether such persons are 
or are not paupers.28 In the absence of statute, 
it is held that the general or local government is 
not liable for support or necessaries furnished to 
persons not paupers while quarantined in their res¬ 
idences,2 9 although a different rule has been applied 
in the case of persons confined in a pesthouse.®® 

§ 48. Personal Claim against Person Quaran¬ 
tined 

Purely personal expenses Incurred by a person while 
quarantined are not chargeable on the public account. 

Expenses of a purely personal nature incurred 
by a person during the time he was quarantined are 
not chargeable on the public account, as, for in¬ 
stance, expenses for work performed in his home.2l 

§ 49. Contracts with Health Officers 

A board of health cannot contract to pay a health 
officer for services within his official duties. It may con¬ 
tract with such officer, although not with one of its 
members, for extra services. 


A board of health cannot make a binding special 
contract with a health officer to pay him for serv¬ 
ices falling within the scope of his official duties.22 
As a general rule, however, a health officer may 
be employed by the board to perform extra servic- 
es,22 and he may recover compensation therefor,2^ 
although there is no express agreement fixing the 
compensation.25 

On the other hand, it is held that a board of 
health cannot enter into a valid contract with one 
of its members for the performance of extra serv¬ 
ices,®® and where such contracts are forbidden by 
statute they are void.®^ 

A reasonable compensation fixed by the board 
may be conclusive if made bona fide.®® 

§ 50. Liability of Patient 

Statutes charging persons afflicted with contagious 
or infectious diseases with the expense of their care. If 
they are able to pay, have been variously construed, as 
by declaring the primary liability to be In the public, 
with a right to reimbursement by the patient. 

In statutes giving to boards of health or similar 
officials the power to provide for the care of per¬ 
sons afflicted with contagious or infectious diseases, 
provision may be made for charging the patients 
themselves with the expense thereby incurred, pro¬ 
vided they are able to pay.®® Statutes of this char¬ 
acter have in some instances, however, been con¬ 
strued as imposing a primary liability on the public 
for such expenditures, with the right to reimburse¬ 
ment by the patients.^® A distinction has been 
made under the statutes in some jurisdictions be¬ 
tween expenses incurred for the purpose of pre¬ 
venting the spread of disease and expenses in car¬ 
ing for the individual sick, the patient not being 
chargeable with the former.^i 

In the absence of statute it has been held that the 
expense of caring for a person involuntarily con¬ 
fined in a pesthouse or hospital, under regulations 


25. Ind.—Jay County v, Fertlch, 46 
N.li. 699, 18 Ind.App. 1. 

29 C.T. p 272 note 1. 

25, Midi.—^McXlllop V. Cheboygan 
County. 74 N.W. 1060, 116 Mich. 
614. 

29 C.J. p 272 note 99. 

27. Tex.—King County v. Mitchell, 
71 S.W. 610, SI Tex.Civ,App. 171. 

29 C.J. p 27S note 3. 

2& Pa.—^In re Kibby, 12 Fa.DiBt 
527. 

2^ Neb.—Dodge County v. Diers, 95 
N.W. 602, 69 Neb. 861, 15 Ann.Ca8. 
282. 

20. N.H.—^Farmington v. Jones, 86 
N.H. 271. 


31. Minn.—^losco v, Waseca County, 

100 N.W. 734, 93 Minn. 184. 

82. N.BL—Congdon v. Nashua, 57 
A. 686. 72 N.H. 468. 

29 C.J. p 278 note 9. 

33, Iowa.—Dewitt v. Mills County, 

101 N.W. 766. 126 Iowa 169. 

29 C.J. p 278 note 10. 

34, Ala.—Selma v, Mullen, 46 Ala. 
411. 

Neb.—^Plumb v. York County, 146 N. 
W. 988, 95 Neb, 655. AnzLCa8.1916D 
1196. 

35, Ark.—Spearman v. Texarkana, 
24 S.W. 883, 58 Ark. 848, 22 L.ILA. 
856. 

29 CtaJ. p 278 note 12 . 
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3& Me.—^Lesleur v. Humford, 93 A. 

988. 113 Me. 317. 

29 C.J. p 278 note 13. 

37. Minn.—^BJelland v. Mankato, 127 
N.W. 397, 112 Minn. 24, 140 Am. 
S.R. 460. 

8a Mich.—Cedar Creek Tp. v. Wex¬ 
ford County, 97 N.W. 409, 136 Mich. 
124. 

39, Me.—Orono v, Peavey, 66 Me. 60. 
29 C.J. p 273 note 17. 

40, Mich.—Elliott V. Kalkaska, 26 N* 
W. 461, 58 Mich. 462, 55 Ain.Il. 706. 

29 C.J. p 278 note 18. 

41, Me.—Kennebunk v, Alfred, 19 
Me. 221. 

Minn.—^Marshall County v, Roseau 
County, 101 N.W. 164, 98 Minn. 240. 
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of the health officers which barred him from pro¬ 
viding assistance for himself, cannot be made 
chargeable against him,42 or, in the case of a mi¬ 
nor, against his parent ;48 nor are the parents of 
a minor liable to a physician for anti-rabic treat¬ 
ment given at the request of a town’s board of 
■liealth after a dog had bitten the minor>4 

§ 51. Liability of Municipalities 

a. In general 

b. Necessity of prior appropriation 

c. Approval of contract; bidding 

d. Legal residence of patient 

a. In General 

Under a number of statutes, the expenses of a mu¬ 
nicipal board of health may be charged against the mu¬ 
nicipality. 

In a number of jurisdictions, by force of stat¬ 
ute, the expenses of a municipal board of health 
may be charged against the municipality.^^ a mu¬ 
nicipality has been held not liable for quarantine 
expenses unless it has appointed a quarantine offi¬ 
cer and adopted a system of quarantine of its 
own;^® but where the municipality, instead of es¬ 
tablishing a board of health and placing such board 
or a health officer in charge of an epidemic within 
its jurisdiction, approves the appointment by the 
county board of health of one of its members to 
take charge of the epidemic, it becomes liable to 
him for the value of his services-^*^ 

b. Necessity of Prior Appropriation 

Authorities differ as to the necessity of a prior ap¬ 
propriation by the municipaiity to render it ilabie on a 
debt or contract entered into by its board of heaith. 

It has been held that a board of health cannot 
make a debt or contract binding on a municipality 
unless an appropriation to pay it has been previ¬ 
ously made by the municipal council,^® and, sim¬ 
ilarly, that an appropriation of a lump sum for the 
purposes of the board will limit the power of the 
latter to make appointments and incur other ex¬ 
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penses not made mandatory on it by statute,^® and 
that the courts will not require the municipality to 
increase its appropriation in order to comply with 
the view of the board of health as to what it re¬ 
quires to prosecute its work.®® Under other au¬ 
thority, the appropriation of a sum to meet the lia¬ 
bility is not a condition precedent to a right of re- 
covery.®! 

c. Approval of Contract; Bidding 

Decisions differ as to whether provisions for the ap¬ 
proval of municipal contracts apply to those entered Into 
by a board of health; but competitive bidding Is held not 
necessary. 

A general provision that all contracts made by any 
municipal department beyond a certain amount shall 
be approved by certain authorities has been held ap¬ 
plicable to contracts entered into by the board of 
health, so that a contract failing to receive this ap¬ 
proval is not binding on the municipality, and one 
contracting with the board of health is chargeable 
with knowledge of the limitations of its contractual 
powers, and is barred from any recovery.®® On the 
other hand, a provision of a city charter requiring 
approval and confirmation of certain municipal con¬ 
tracts by the municipal council has been held not 
applicable to contracts entered into by the board 
of health.®® 

It has been held not necessary that a contract en¬ 
tered into by a board of health in conformity with 
its powers should result from competitive bid¬ 
ding ;®4 and a charter provision that no contract 
shall be let or entered into except to and with the 
lowest bidder has been held not applicable to such 
contracts.®® However, where an appropriation is 
to be spent under the direction of the board of 
health, the work to be let out to the lowest respon¬ 
sible bidder, the board has no authority to make 
such a contract with one who is not the lowest 
responsible bidder.®® 

0. Legal Residence of Patient 

Under statutes providing that the reasonable expenses 


tti K.H.—^Labrle v. Manchester, 69 
N.H. 120, 47 Am.R. 179. 

48. N.H.—^Farminston v. Jones, 36 
N.H. 271. 

44. Mass.—Bryant v. Nolln, 158 N. 
R 791, 261 Mass. 358. 

45. Mich.—Keho v. Board of Audi¬ 
tors of Bay County, 209 N.W. 163, 
235 Mich. 163. 

29 C.J. p 273 note 26. 

Bliy8loiaa.’s fee for raUes treat¬ 
ment, erlven at request of board of 
health, held chargreable agrainst town. 
—Bryant v. Nolln, 168 N.R 791, 261 
Mana 868. 


46. N.C.—Vance County v. Render^ 
son, 79 S.E. 442, 163 N.Q 114. 

47. Ey.—^Blalr v. Mlddlesborough, 67 
S.W. 16, 23 Ey.L. 2253. 

48. Pa.—Parker v. City of Philadel¬ 
phia, 92 Pa. 401—^Bladen v. City 
of Philadelphia, 60 Pa. 464. 

46. La.—State v. City of New Or¬ 
leans, 37 La.Ann. 894. 

sa La.—State v. City of New Or¬ 
leans, 27 So. 672, 52 La.Ann. 1263. 

51. N.T.—Kent v. North Tarrytown, 
66 N.T.S. 886, 26 Misc. 86. aSBocmed 
64 N.Y.a 179, 60 Ajpp.Dly, 602. 
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62. Mass.—^n. S. Dralnagre & Irriga¬ 
tion Co. V. City of Medford, 114 N. 
R 734, 225 Mass. 467. 

68. U.S.—City of Detroit v. Qrum- 
mond, Mich., 216 F. 278, 182 C.C.A. 
417. 

64. N.T.—^Bernstein v. City of New 
York, 118 N.Y.S. 908, 184 App.Dlv. 
226. 

65. XJ.S.—City of Detroit v. Orum- 
mond, Mich., 216 F. 278, 182 CCJL 
417. 

66. Masa—Oliver v. Dale, 64 NJBL 
416, 182 Masa 89. 
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incurred by a board of health In caring for persons In¬ 
fected with specified contagious diseases shall be paid 
by the municipalities in which such persons legally re¬ 
side, the liability of a municipality Is confined to ex¬ 
penses in providing physicians, nurses, and necessaries. 

By statutes in some jurisdictions the reasonable 
expenses incurred by a board of health in caring 
for persons infected with certain specified conta¬ 
gious diseases are to be paid by the municipalities 
in which such persons have their legal residence, 
provided such person,57 or his parents®® or mas¬ 
ter,®® is unable to pay. Where the statute is si¬ 
lent' as to the liability of the parents, the munici¬ 
pality in which an infant infected has his legal res¬ 
idence is primarily liable, in case such person is 
unable to pay, and in such a case the ability of a 
father to pay does not show the ability of the 
infant to pay.®® 

The failure of a municipality to establish an iso¬ 
lation hospital as prescribed by the statute, or to 
remove infected persons to a hospital, does not pre¬ 
clude it from recovering expenses from the mu¬ 
nicipalities in which the persons cared for legally 
reside.®! 

Character and extent of liability. The liability 
of a municipality under the rules above stated has 
been confined to such expenses as arise in pro¬ 
viding physicians, nurses, and such necessaries as 
the nature of the case may require.®® It may in¬ 
clude services rendered during the period of ill¬ 
ness' and subsequent thereto during the period of 
quarantine.®® A distinction has been made between 
expenses incurred for the purpose of preventing a 
spread of disease and expenses incurred for the 
individual sick, the municipality of the residence 
not being chargeable with the former.®^ Expenses 
for the services of policemen stationed to enforce 
the quarantine of the houses, and for supplies for 
other persons not ill, furnished because they were 
quarantined in the same building with the patients, 
are not recoverable.®®* 


§ 52. Liability of County 

a. In general 

b. Character and extent of liability 

c. Audit and allowance 

a. In Gleneral 

Statutes under which part or all of the expense of 
measures taken by township or municipal boards to com¬ 
bat contagious or Infectious diseases Is laid on the county 
of the patient's residence have been held constitutional. 

In the absence of statute a county is not liable 
for expenses incurred by inferior local authorities 
in suppressing contagious or infectious diseases.®® 
However, by statute in several states the expense, 
or a certain amount thereof, of measures taken by 
township or municipal boards to combat contagious 
or infectious diseases is laid on the county wherein 
the patient resides at the time the expense is in¬ 
curred.®^ The constitutionality of such legisla¬ 
tion has been sustained,®® although it cannot be 
given retroactive operation®® as against the vested 
rights of individual creditors.^® The liability of 
the county of the patient’s residence when once 
vested is not affected by a statute abolishing such 
liability.71 

It has been held that the state department of 
health may perform work at the expense of the 
county where the state department has disapproved 
the appointment of a county health officer desig¬ 
nated to perform the work and no other one has 
been nominated by the county authorities.^® 

A statute authorizing county boards of health to 
abate nuisances and remove sources of filth does 
not authorize a county health officer to proceed 
with steps for such abatement without authoriza¬ 
tion from the board, and the county is not liable for 
services rendered under kn unauthorized contract 
made by such officer.^® 

b. Character and Extent of Liability . 

(1) In general 

(2) Financial ability of patient 


B7. Vt.—^Brattleboro v. Stratton, 24 
Vt. 306. 

ea 'Mass.—Haverhill v. Marlbor¬ 
ough, 72 N.S. 943, 187 Mass. 150. 

69. Masa—^Haverhill v. Marlbor¬ 
ough, supra. 

ea Vt.—^Brattleboro v. Stratton, 24 
Vt. 306. 

61. Mass.—^Haverhill v. Marlbor¬ 
ough, 72 N.B. 943, 187 Mass. 150. 

ea ; vt—Brattleboro v. Stratton, 24 
Vt 806. 


64i Mass.—Haverhill v. Marlbor¬ 
ough, supra. 

29 C.J. p 274 note 55. 

6& Mass.—^Haverhill v. Marlbor¬ 
ough, supra. 

ea Ky.—^Bell County v. Blair. 50 S. 
W. 1104, 21 Ky.L. 121. 

N.J.—^Rockaway Tp. v. Morris Coun¬ 
ty, 53 A, 373. 68 N.J.Law 16. 

67. Minn.—^Louriston v. Swift Coun¬ 
ty, 93 N.W. 1052. 89 Minn. 91. 

29 C.J, p 274 notes 61, 62, p 275 note 

68 . 

68. Pa.—Quinn v. Cumberland Coun¬ 
ty, IS Pa,Co. 602. 

69. Mich.—Arenac County v. Iosco 
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County, 122 N.W. 629, 158 Mich. 
344. 

7a Minn.—Comstock v. Le Sueur 
County, 99 N.W. 427, 100 N.W. 662, 
92 Minn. 88, distinguishing Lake 
Crystal v. Blue Earth County, 97 
N.W. 888, 91 Minn. 247, and Buffalo 
Lake Bd. of Health v. Renville 
County, 95 N.W. 221, 89 Twrinn, 402. 
71. Mich.—Arenac County v. Iosco 
County, 122 N.W. -629, 158 Mich. 
344. 

7a N.M.—State Health Dept. v. San 
Miguel County, 196 P. 805, 26 N.M. 
634. 

7a Mont.—^Pue v. Lewis and Clark 
County, 248 P. 573, 76 Mont 207. 


aa Mass.—Haverhill • r. Marlbor¬ 
ough, 72 N.E. 948, 187 Masa 150. 
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(1) In General , 

A county’s liability for expenses In connection with: j 
health measures Is confined to cases within the statute; 
and It Is not liable for services performed at the request 
of one who has no authority to bind It. A county and a 
municipality may be Jointly liable for the expenses of 
treatment In which they combine. 

The liability of a county for expenses in con¬ 
nection with health measures is strictly confined to 
the cases included in the statutory provisions 
where the statute provides that the county shall be 
liable only on the conditions specified, the liability 
cannot be established until it is shown that the facts' 
exist which are contemplated by the statute.^^ 

Prior order of health authorities. Ordinarily in 
order to bind the county the services must have 
been rendered under order of the board of health*^® 
made in advance the requirement may be 

held satisfied by the subsequent ratification on the 
part of the board of the previous unauthorized act 
of one of its members.'^® 

Prior payment by others. It has been held not to 
be necessary, in order to charge the county, that 
the township or municipality shall have paid the 
expenses; it is sufficient that the obligation has 
been incurred."^® 

Exhausting remedy against others. There may 
be no necessity of exhausting the remedy against 
other persons made liable by the statute, if the pa¬ 
tient is unable to pay, before action can be brought 
against the county.®® 
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Services not properly authorized^. . The county 
is not liable for services performed .at the request 
of one who has no authority to bind it.®i It has 
been held that the county boaVd of health cannot, 
while there is a regularly appointed health officer 
in office, who refuses to perform the duties of the 
office, impose the performance of his duties 'on an¬ 
other physician, and make the county liable for the 
payment of the latter’s services.®^ 

Isolation and quarantine. It has been held that 
the municipality must pay for the examination of 
a patient for the purpose of determining whether he 
is afflicted with a contagious ■ disease, and that the 
county must pay the expenses of caring for him 
if it is determined that the disease is dangerous to 
the public health.®® Where the family with which 
the infected person happens to be is isolated, it has 
been held that the county is liable for the expenses 
incurred for the supplies or services furnished not 
only to the infected person* but also to the isolated 
family.®^ The county has been held liable for dis¬ 
infecting buildings where contagious diseases have 
existed, whether a quarantine was or was not main¬ 
tained.®® 

Joint liability of municipality and county. Where 
the board of health of a municipality combines with 
that of the county for the treatment of persons 
within the county afflicted with a contagious dis¬ 
ease, they are both responsible for the expenses,®® 
the city for those incurred in treating the persons 
so afflicted within the city limits, and the county 


74. Iowa.—Schmidt v. Muscatine 
County, 94 N.W. 479, 120 Iowa 267. 
29 C.J. p 275 notes 70, 88 [a], [b]. 
Character of debt 

In view of fact that county su¬ 
perintendent of public health Is not 
constitutional officer, although board 
of health is provided for by Const, 
art. 6 S 39, compensation for expens¬ 
es of county superintendent of health, 
provided in last paragraph of Comp. 
Stl921 § 8680, for suppression of 
dangerous epidemics, Is not in nature 
of Involuntary Indebtedness, but Is 
voluntary, and grows out of contrac¬ 
tual relation, and any claim not con¬ 
tracted under such provision Is Ille¬ 
gal and void.—Eckles v. Board of 
Com’rs of Hughes County, 239 P. 567. 
112 OkL 33. 

Order of state board of health 
It Is the duty of the board of 
county commissioners to bear the 
expense of executing an order regu¬ 
larly Issued by the local health offi¬ 
cer of the state board of health, and 
directed to the sheriff Isolating a wo¬ 
man affected with venereal disease 
at the state quarantine hospital for 
women at Lansing, under Gen.St.1815 


§ 4714.—^Nyberg v. Board of Com’rs 
of Sedgwick County, 216 P. 282, 113 
Kan. 758. 

Salary of officer 

Where action to enforce payment 
of salary of county physician and 
quarantine officer was based on stat¬ 
ute creating county board of health 
of Madison County, right to maintain 
action dependent on the validity of 
the statute.—Sams v. Board of 
Com’rs of Madison County, 7 S.E.2d 
640, 217 N.C. 284. 

75. Iowa.—Schmidt v. Muscatine 
County, supra—Gill v. Appanoose 
County, 26 N.W. 908, 68 Iowa 20. 
75. Ky.—^Hickman County v. Scar¬ 
borough, 149 S.W. 1116, 160 Ky. 1. 
Minn.—^losco v. Waseca County, 100 
N.W. 784, 93 Minn. 134. 

77. Ky.—^Hickman County v. Scai> 
borough, 149 S.W'. 1116, 160 Ky. 1. 
7a Minn.—^losco v. Waseca County, 
100 N.W. 734, 93 Minn. 134. 

7a Mich.—^Bishop v. Ottawa County, 
103 N.W. 686, 140 Mich. 177. 

Minn.—^Montgomery v. Le Sueur 
County, 21 N.W. 718, 32 Minn. 532. 
aa —Arenac County v. Iosco 
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County^ 122 N.W. 629, 168 Mlch^ 
844. 

81. Kan.—^Dykes v. Stafford Coun^. 

121 P. 1112, 86 Kan. 697. ' ’ 

29 C.J. p 276 note 77. i 

The seoreitary of the ooujity- bou^ 
of health does not have authority to 
bind the county for an Indebtedness 
Incurred by him, as In abatinji^ a nui¬ 
sance.—^Martin v. Montgome]^ Coun¬ 
ty, 60 N.m 998, 27 Ind.App. 98. 
Medical aervloe to prisoner 

County officers have no authority 
to employ surgeons or doctors to at¬ 
tend prisoners, other than the physi¬ 
cian provided for by statute.—^How¬ 
ard Henderson Hospital v. Campbell 
County, 13 Tenn.App. 686. 

82. Ky.—^Hickman County v. McMor- 
rls, 147 S.W. 768, 149 Ky. 1. 

83. Mich.—^Brown v. Livingston 
County, 85 N.W. 746, 126 Mich. 276. 

84. Iowa,—Clinton v. Clinton Coqn- 
ty, 16 N.W. 87, 61 Iowa 206. 

85. Iowa-—Sawyer v. Wepello Coun- 
. ty, 133 N.W. 104, 162 Iowa 749. 
8& Ky.—Pulaski County v. Somer¬ 
set, 98 S.W. 1022, 30 Ky.L. 887.^^; 
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for those incurred in treating the persons afflicted 
outside the city.®*^ 

Voluntary donations. The county will not be 
liable for a voluntary donation over and above the 
charge made for the services or supplies.®^ 

(2) Financial Ability of Patient 

In some Jurisdictions a county’s liability Is conditional 
on the patient’s Inability to pay; but this limitation has 
been held not to extend to sorvices rendered In fumigat¬ 
ing premises of those afTllcted with contagious disease 
and establishing quarantine. 

In some jurisdictions the liability of the county 
is conditioned on the inability of the patient, or 
those liable for his support, to pay;®^ however, it 
has been held that in case of a legal employment 
the pecuniary ability of the patient is not control¬ 
ling,90 and that this limitation does not extend to 
services rendered in fumigating premises of those 
afflicted with the contagious disease and establish¬ 
ing necessary quarantine,®^ since such measures are 
not taken for the individual benefit of the particu¬ 
lar patient, but to prevent the spread of the disease, 
and are therefore for the benefit of the public gen- 

erally.®9 

c. Audit and Allowance 

The county board or board of health Is generally giv¬ 
en the duty of auditing and allowing expenses Incurred. 
It has been held to be concluded by the determination of 
the township or municipal board as to such matters as 
the patient’s inability to pay, the necessity of the serv¬ 
ices rendered, the compensation to be paid, and the con¬ 
tagious character of the disease. 

The power and duty of auditing and allowing the 
expenses incurred are generally vested by law in 
the county board,®®. or in the county board of 
health, which afterward certifies the account to the 
county board or commissioners for payment.®^ 
Such a board is bound to come to a decision on the 


merits on any claim which has been properly pre¬ 
sented, notwithstanding a new board of health, on 
the county board referring the claim back, returned 
it to the county board with the statement that the 
services were not rendered pursuant to an order of 
the board of health.®® 

Conclusiveness of action of board. Under some 
statutes the determination of the township or mu¬ 
nicipal board as to the inability of the patient to 
pay,®® the necessity and fitness of the articles fur¬ 
nished®'^ and of the services rendered,®® the fact 
that they were furnished,®® the amount of com¬ 
pensation to be paid for medical services,^ or the 
contagious or infectious character of the disease® 
has been held to conclude the county board, in the 
absence of mistake, fraud, or bad faith.® However, 
it has been held that the approval of a bill for serv¬ 
ices by the board of health is prima facie evidence 
only of the value of the services, and that it is for 
the jury to say what such value is under the en¬ 
tire record.^ 

Record. It has been held that a county board of 
health may, in the absence of a statute to the con¬ 
trary, bind the county for goods and services fur¬ 
nished the county at die instance of the board with¬ 
out making a record of its contract.® 

§ 53. Liability of State 

In the absence of statute, a state la not liable for 
expenses Incurred by county or municipal authorities In 
preventing the spread of disease. A statute Imposing 
such liability has been held not retroactive. 

A statute making the state liable for the expenses 
incurred by the county or municipal authorities in 
preventing the spread of certain contagious dis¬ 
eases has been held not retroactive.® In the ab¬ 
sence of statute the state is not liable.^ 


87. Ky.—^Pulaski County v. Somer-, 
set, supra. 

88. Mich.—^Durand v. Shiawassee 
County, 93 N.W. 1074, 132 Mich. 
448. 

29 C.J. p 275 note 89. 

89. Iowa.—^Resner v. Carroll County, 
102 N.W. 148, 126 Iowa 423. 

29 ax p 275 note 91. 

80l Hlch.—Chapman v. Muskeeron 
County, 134 N.W. 1025, 169 Mich. 
10 . 

91. Ky.—-Hickman County v. McMor- 
rls, 147 S.W. 768, 149 Ky. 1—Hud¬ 
gins V. Carter County, 72 S.W. 780, 
116 Ky. 183. 24 Ky.L. 1980. 

98. Ky.—Hickman County v, McMor- 
rls, 147 S.W. 768, 149 Ky. 1. 

93. N.C.—^Halford v. Senter, 86 S.1L 
525, 169 N.a 546. 

29‘ ax p 276 note 97. 


94. OkL—Cooke v- Custer County, 78 
P. 270, 18 Okl. 11. 

96. Mich.—Dawe v. Monroe Bd. of 
Health, 109 N.W. 433, 146 Mich. 
316. 

98L Mich.—^McKlllop V. Cheboygan 
County, 74 N.W. 1050, 116 Mich. 
614, disapproving Farnsworth v. 
Kalkaska Sup’rs, 23 N.W. 465. 66 
Mich. 640, and following Elliott v. 
Kalkas k a Sup’rs, 25 N.W. 461, 68 
Mich. 462, 55 Am.B. 706. 

29 ax P 276 note 8. 

97. Mich.—Arenac County v. Iosco 
County, 122 N.W. 629, 158 Mich. 
844—Cedar Creek Tp. v. Wexford 
County. 97 N.W. 409, 186 Mich. 124. 

. 9& Mich.—-Arenac County v. Iosco 
County, 122 N.W. 629, 158 Mich. 
344—Cedar Creek Tp. v. Wexford 
County, 97 N.W. 409, 136 Mich. 124. 
9^ Mich.—Arenac County y. Iosco 
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County, 122 N.W. 629, 158 Mich. 344 
—Cedar Creek Tp. v. Wexford 
County, 97 N.W. 409, 136 Mich. 124. 

1. Iowa.—^Resner v. Carroll County, 
102 N.W. 148, 126 Iowa 428—Twee¬ 
dy V. Fremont County, 68 N.W. 921, 
99 Iowa 721. 

8, Mich.—Cedar Creek Tp. v. Wex¬ 
ford County, 97 N.W. 409, 136 Mich. 
124. 

29 C.X p 276 note 8. 

8. Iowa.—^Tweedy v. Fremont Coun¬ 
ty, 68 N.W. 921, 99 Iowa 721. 

4. Iowa.—Sawyer v. Wepello Coun¬ 
ty, 183 N.W. 104, 162 Iowa 749. 

& Ky. —^Bardstown v. Nelson Coun¬ 
ty, 78 S.W. 169, 26 Ky.Ii. 1478. 

6l Ga.—State V. Bradford, 36 Ga. 
422. 

7. N.T.—Geneva v. State, 128 N.T.S. 
470, 70 Misa 206. 



39 C.J.S. 

§ 54. Liability of Vessel or Carrier 

Reasonable charges for quarantine services may be 
imposed on a vessel or Its owner or consignee, If the ves¬ 
sel Is subject to, and Is In, quarantine. 

Reasonable charges for quarantine services may¬ 
be imposed on a vessel^ or its owner or consignee 
but in order to do so such vessel must be subject 
to, and be put in, quarantine.^O It has been held 
that the quarantine expenses may lawfully be im¬ 
posed on a carrier which brings suspected passen¬ 
gers within the state but it has also been held 


§ 56 

that if during the voyage a contagious disease 
breaks out on a vessel, and on her arrival at port 
the health authorities find it necessary, in order to 
prevent the spread of the infection, to have the 
sick passengers sent to a hospital to be treated, the 
owners of the vessel cannot be made liable for the 
expenses incurred thereby.^2 The owner of a ves¬ 
sel under quarantine regulations has been held not 
liable for the expenses of a seaman at a hospital to 
which he had been transferred by order of the 
board of health.^S 


HEALTH 


V. ACTIONS 


§ 55. In General 

In actions arising out of health regulations and con¬ 
tracts, general rules govern as to who are proper and 
necessary parties. 

The enforcement of orders or resolutions of 
health authorities is considered supra §§ 29-37, and 
remedies against the actions of health authorities 
are considered supra §§ 38-42. 

Parties, The general rules governing as to who 
are proper and necessary parties apply in actions 
arising out of health regulations and contracts.^^ 
In all actions or proceedings against public authori¬ 
ties in which any action, order, regulation, ordi¬ 
nance, or proceeding of the board of health is to 
be called in question, the board has been held a 
necessary party.Where no board of health is 
created, and a city council exercises the powers con¬ 
ferred on such boards, the city is a proper party 
defendant in any action brought as a result of such 
exercise.^® 


Action on contractor's bond. In determining 
whether a surety bond furnished by a contractor 
under a contract with a sanitary district operates 
for the benefit of third persons, the bond and the 
contract are to be construed as one instrument,^'^ 
and a third person’s right to recover on the bond, 
as for injuries to person or property, depends on 
its terms and conditions.^® 

§ 56. Capacity of Health Authorities to Sue 
and Be Sued 

Boards of health which are not Incorporated and do 
not have express authority for the purpose are commonly 
regarded as without capacity to sue or be sued, the pro¬ 
ceeding being In the name of the municipality. 

Where, as discussed supra § 6, boards of health 
are made bodies corporate, they have the capacity 
to sue and be sued.^® In the absence of incorpora¬ 
tion, unless there is express authority,®® neither the 
board®^ nor its officers®® can, under most authori¬ 
ties, sue or be sued in an official capacity, the prop- 


8. Pla.—Ferrari v. Escambia County 
Board of Health, 5 So. 1, 24 Fla. 
390. 

29 C.J. p 276 note 16. 

9. Md.—Harrison v. Baltimore, 1 
Gill 264. 

Pa.—Board of Health v. Lloyd, 1 
Phlla. 20. 

la Fla.—^Forbes v. Escambia Coun¬ 
ty Board of Health, 9 So. 862, 28 
Fla. 26, 13 L.R.A. 649. 

29 C.J. p 276 note 18. 

11. U.S.—Minneapolis, St P. & S. S. 
M. R. Co. y. Milner, C.C.Mlch., 57 
F. 276. 

1ft, La.—City of New Orleans v. 
Windermere, 12 La.Ann. 84. 

13. Mass.—Provlncetown v. Smith, 
120 Mass. 96. 

14. Vt.—State Board of Health v. 
St Johnsbury. 73 A. 681, 82 Vt 
276, 23 L.ItA..N.S.. 766, 18 Ann.Cas. 
496. 

29 C.J. p 276 note 23, 


IB. N.T.—Bell V. New York. 68 How. 
Pr. 834. 

1& Pa.—Brandt y. City of Allen¬ 
town, 20 Lehlfth Co.L.J. 94. 

17. m.—CkUesburff Sanitary List, 
for Use of Anderson y. American 
Surety Co. of New York, 32 N.E.2d 
407, 308 IlLApp. 467. 

Ifti Ill.—Galesburer Sanitary Dlst., 
for Use of Anderson y. American 
Surety Co. of New York, supra. 
Property owner’s claim based on tort 
Where terms of bond made proyl- 
slons of contract part of bond, and 
contract proylded that contractor 
aerreed to pay damages for Injury to 
property sustained by any person 
as result of any act or omission by 
contractor in construction work, bond 
created an obligation on part of sure¬ 
ty for benefit of property owner 
whose property was damaged by con¬ 
struction work; and sanitary dis¬ 
trict could maintain action against 
surety for property owner's benefit 
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to recover amount of Judgment which 
property owner had recovered against 
contractor, notwithstanding property 
owner's claim against contractor wa^ 
based on tort.—Galesburg Sanitary 
Diat., for Use of Anderson v. Amer¬ 
ican Surety Co. of New York, supra. 

19. Fla.—Forbes v. Escambia Coun¬ 
ty Board of Health, 9 So. 862, 28 
Fla. 26, 13 L.R.A 649. 

29 C.J. p 277 note 37. 

Liability of board of health in tort 
see supra 9 42. 

29. Minn.—^Buffalo Lake Board of 
Health v. Renville County, 95 N. 
W. 221, 89 Minn. 402. 

29 C.J. p 277 note 38. 

21. Pa.—^Board of Health v. Robzem 
36 Luz.Leg.R6g. 82, 34 Mun.L.R. 
67. 

29 C.jr. p 277 note 39. 

22. Ga.—Woodward v. Westmore¬ 
land, 62 S.E. 810, 124 Ga. 629, 4 
AnmCas. 472. 

29 C.J. p 277 note 40. 
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§ S6 

er procjeeding in several jurisdictions being for the 
■ action to be brought in the name of the municipali¬ 
ty in which the sanitary authority is organized;^® 
but it has been hel<i that a board of health, being 
a governmental agency, endowed with distinct le¬ 
gal rights, may enforce such rights by proceedings 
in the courts, although it is not made a corporation 
b^ statute.®^ Where a remedy is given by statute 
*^^(0 a board of health, the repeal of the statute ab- 
rdgates the remedy,®® and the creation of a new 
board, succeeding to the statutory rights and pow¬ 
ers of an old board, is not sufficient, without a 
saving clause, to keep alive an action instituted 
under the old statute.®® 

' ‘ A purchaser of warrants issued by a sewer dis- 
^ trict has the same right to enforce collection that 
the original holders had.®^ 

'Under governing Illinois statutes, an action of 
assumpsit will lie against a sanitary district to re¬ 
cover fees of special commissioners, earned in a 
special assessment,proceeding.®® 


§ 57. Procedure 

In actions arising out of health regulations and con¬ 
tracts, general rules have been applied with respect to 
pleading, burden of proof, weight and sufflclency of evi¬ 
dence, and province of court and Jury. 

Pleading. In a suit against a county, .an allega¬ 
tion of the financial inability of the patient or those 
liable for his support may be’ required.®® In an ac¬ 
tion to recover for services, the order of the sani¬ 
tary authority for the performance of the services 
should be alleged.®® Other applications of rules of 
pleading appear in the note.®^ 

Evidence. In actions arising out of health reg¬ 
ulations and contracts, general rules of evidence 
govern with inspect to the burden of proof®® and 
the weight and sufficiency of evidence.®® 

Province of court and jury. General rules with 
regard to the province of court and jury apply.®^ 
Where a statute gives a right of action against a 
board of health on proof that the board or its offi¬ 
cers acted without reasonable and probable cause, 
the question of reasonable and probable cause is for 
the court.®® 


HEALTH INSUEANOE. See the C.J.S. title In- 
suranee, also 29 C.J. p 278 note 1-p 284 note 20. 
HEALTHY. See Health § 1. 

HEAP* To oast,.lay, or ^gather in a heap, to pile, 
aocumulate, or amass.^. 


HEAR. 

In General 

To apprehend or take cognizance of by the ear, to 
have the sense or faculty of perceiving sound, to 
perceive by the ear, hence to heed, to listen to;® 


■23. Pa.—^Board of Health v. Robzen, 

. as Liiz.Lfeff.Reff. -82, 34 MU 11 .L..R. 
67. 

29 Ci.J. ,P 277 note 41. 

^ Ky.—^Henderson County Board 
of Health v. Ward, 64 S.W. 726, 

• 107 Ky. 477. 21 Ky.L. 1193. 

' as. JjTjT.—^New York Health Dept 
y, 70 N.T. 630-T-New York 

Health'Dept. V. Pinckney, 7 Daly 
260,. '/ 

as* N.T.—^Hughfilbn V. Rocheater.-' 1 
N.T.a 7,25, 49 Hun 46. 

29 C.j. p 277 note 46. 

27. Mo.—State ex rel. Boatmen’a 
Nat Bank of Sfc Louis v: Webster 
Garoves General Sewer Dlst No. 1 
of St Louis County, 37 S.W.2d 
905. 327 Mo. 694. 

' -uyOawlUl prior affreameiLt to pnr- 
Ohase 

Such purchaser. If he acquired 
■warrcuits In lawful manner, had right 
' ■to'Collect them’ even If prior agree¬ 
ment'respecting purchase was with¬ 
out lawful authority.—State ex rel. 
Boatmen's Nat Bank of St. Louis v. 
Webster' Groves General Sewer Dist. 
Noil 1 of St. Louis County, supra. 

28. Ill.—^Mann v. Downers Grove 
Sanitary Diet, 266 llLApp. 626. 


29.' Iowa—Tweedy v. Fremont Coun¬ 
ty, 68 N.W. 921, 99 Iowa 721. 

29 C.J. p 277 note 26 [a]. 

90. Ky.—^Thomas v. Edmonson Coun¬ 
ty, 8 ‘Ry.L. 266. 

31. Where no board of health Is cre¬ 
ated, and a city coun'Oil exercises the 
powers conferred on such boards, the 
pleading in an action brought against 
the city as a result of such exercise 
should recite the facts which place on 
the' city responsibility' for enforcing 
health regulations.—^Brandt v, City 
of Allehto'wn, 20 Lehigh CO.L.J. 94. 
Action for registrar’s fees 

' Allegations that local registrar of 
vital statistics was duly appointed 
and earned fees sued for while acting 
In discharge of duties held sufficient 
on demurrer.—Damaby v. Furlong, 
287 S.W. 918, 216 Ky. 476. 

32. Mich.—^Rock v. Carney, 185 N.W. 
798, 216 Mich. 280. 

29 C.J. p 277 note 31. , 

33. Evidence hdd sufficient 

( 1 ) To show that the premises 
were in an unsanitary condition like¬ 
ly to produce disease and discomfort 
—Case V. Manila Board of Health, 24 
Philippine 260. 

(2) To show a trespass.—^Bellows 
V. Raynor, 101 N.B. 181, 207 N.Y. 
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S 8 ». afflrmln, 129 N.T.S. IIIS, 146 
App.Div. 899. 

Evidence held Insufficient 

(1) To support finding of chajicel- 
lor that lessee's treasurer appeared 
in its behalf at hearing on fire mar¬ 
shal’s order to remove building.— 
R'lchols Electric Co. v. Flenberg, 141 
A 679. 101 Vt‘. 99. 

(2) To Justify Judgment against 
physician for amount of fees paid 
him for expenses as county supers 
intendent of public health on ground 
that - amount allowed was so arbi¬ 
trary and excessive as to amount to 
constructive fraud.—Ward County v. 
Halverson. 274 N.W. 664, 67 N.D. 
620. 

(3) Other evidence held insufficient 
see 29 C.J, p 277 note 83 [b]. 

34. Mich.—Rock v. Carney, 185 N.W, 
798, 216 Mich. 280. 

29 C.J. p 277 note 37. 

35. N.J.—^Valentine v. Englewood, 71 
A 844, 76 N.J.Law 609, 19 L.R.A, 
N.S., 262. 16 Ann.Caa. 781. 

L Century D. 

‘’Heaped up” 

As meaning "accumulated."—^Peo¬ 
ple’s Fire Ins. Co. v. Parker, 35 N.J. 
Law 676, 677, 6 Vroom. 676. 

2. Webster New lnt.D. 
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to give heedi listen, or hearken. ^ When used in a 
negative statement, as that one did not hear, the 
word expresses the negation of apprehension or con¬ 
scious knowledge.^ 

In Law 

The term “hear** implies that some one is before 
the court to speak and that such court or other 
tribunal has power to determine,^ within the lim¬ 
its imposed by the context or circumstances;'^ and 
it has been said that the word "heard" does not 
necessarily indicate an oral presentation of a con¬ 
troversy, or require listening to an oral aigument,^ 
but may be used in the sense of ^^eview,"® or as 
meaning considered and determined as submitted, 
with or without oral argument.^® 

Hearing. A familiar term,ll the meaning of 
which in a particular case is to be determined by 
the character of its use either as a participle or a 

noun.^2 

As a participle, it means the reception of facts 
and arguments thereon for the sake of deciding cor- 

rectly.13 

As a verbal noun, it is a technical term applica¬ 
ble to chancery proceedings see Equity §§ 480-494; 
to criminal prosecutions see Criminal Law §§ 331- 
346, preliminary and conduct thereof, §§ 370-383, 


summary Trial, and § 927 et seq, formal or jury 
trial on the merits generally; and to the judicial 
determination of civil issues between parties see the 
C.J.S. title Trial §§ 1-3, also 29 C.J. p 285 notes 
17, 18 and 64 C.J. p 31 note 1-p 34 note 61 and 
§ 574 et seq, hearing and determination of cause by 
court without a jury. ^TEearing'* as an essential of 
due process of law see Constitutional Law § 622. 
For other references to specific uses of the term in 
its legal sense see 20 C.J. p 285 note 12 and consult 
the Descriptive-Word Index. 

In a broader and more popular sigrdfication, it 
means the session of any court, or of an adjunct 
thereof, for considering the proofs in a case;^* 
embraces every step therein where the judge is 
called upon to rule for or against any party to the 
cause it is used to describe whatever takes place 
before magistrates clothed with, and exercising, ju¬ 
dicial functions and sitting without jury at any. 
stage of a proceeding subsequent to its inception, 
and may include proceedings before an auditor.^® 
"Hearing’^ involves an opposite party, a defendant, 
and necessarily implies notice thereof to him;^*^ it 
contemplates a listening to facts and evidence for 
the sake of adjudication imports a trial and 
sometimes implies the power to administer some 
adequate remedy.20 

The term has been held synonymous with "oppor- 


3^ Iowa.—^Engrvall v. Des Ilolnea 
City R. Co., 121 N.W. 12, 14, 145 
Iowa 560. 

^ Fla.—^Powell v. Gary, 200 So. 864, 
866, 146 Fla. 834—Seaboard Air 
Ldne Ry. Co. v. Myrick, 109 So. 
193, 196, 91 Fla. 918. 

5b N.Y.—^Hoffman v. Newell, 20 N.Y. 

S. 432, 488. 

29 C.J. p 284 note 3. 

6. Va.—^Mayo v. Murchie, 3 Munf. 
358, 397, 17 Va. 868, 897. 

7. U.S.—^Bradley v. Fallbrook Irr. 
Diet, C.C.Cal., 68 F. 948, 962. 

8. CaL—^Nlles v. Edwards, 80 F. 134, 
135, 96 Cal. 41. 

Neb.—Schmidt v. Boyle, 74 N.W. 964, 
965, 54 Neb. 387. 

9. Neb.—Schmidt v. Boyle, supreu 

la Cal.—^Niles v. Edwards, 80 P. 
134, 135, 95 Cal. 41. 

IL Ill.—Glennon v. Britton, 40 N. 
E. 694. 598, 156 Ill. 282. 

IS. Mo.—State v. Seehorn, 228 S.W. 
664, 670, 283 Mo. 608. 

13. N.Y.—^People v. Blair, 33 N.Y.S. 
2d 183, 190, 191, citing Corpus Jo- 
xls. 

Pa.—^Lewlsburg Bridge Co. v. Union 
& Northumberland Counties, 81 A. 
824. 829, 232 Pa. 255. 

29 C.J. P 284 note 6. 


14L Pa.—^Lewisburg Bridge Co. v. 
Union & Northumberland Counties, 
supra. 

15. N.M.—State ex rel. Lebeck v. 
Chavez, 113 P.2d 179, 187, 46 N.M. 
161. 

Bssential elemeuts 

(1) There are at least three essen¬ 
tial elements of a common-law “hear¬ 
ing:’* The right seasonably to know 
the charges or claims preferred; the 
right to meet such charges or claims 
by competent evidence; and the right 
to be heard by counsel on the proba¬ 
tive force of the evidence adduced by 
both sides, and on the law applicable 
thereto.—Wisconsin Telephone Co. v. 
Public Service Commission, 287 N.W. 
122, 133. 148, 282 Wis. 274. 

(2) The word “hearing** contem¬ 
plates an opportunity to be heard, not 
only the privilege to be present when 
the matter is being considered, but 
the right to present one’s conten¬ 
tions, and to support the same by 
proof and argument.—State v. Mll- 
hollan, 195 N.W. 292, 295, 50 N.D. 
184. 

(3) A hearing need not be the ab¬ 
stract best.—Southern Garment Mrrs 
Ass’n V. Fleming, 122 F.2d 622, 627, 
74 App.D.a 228. 

Whole prooeedlng 

' (1) As ordinaniy used, ^‘hearing*' 
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means the whole proceeding, includ¬ 
ing the decision therein.—Chicago 
Ry. Equipment Co. v. Blair, C.C.A., 
20 F.2d 10, 11. 

(2) It Includes the introduction of 
evidence, the argrument of counsel, 
and the pronouncement of a decree. 
Mont.—Grant v. Michaels, 28 P.2d 
266, 270, 94 Mont. 462. 

N.Y.—^People v. BlaJr, 33 N.Y.S.2d 
183, 190, 191, citing Oozpns JuIsl 
W.V a.—State v. State Road Commis¬ 
sion, 131 S.B. 7. 8, 100 W.Va. SSL 

16. Ill.—^Menard v. Bowman Dairy 
Co., 16 N.E.2d 1014, 1016, 296 lU. 
App. 323. 

Mass.—McArthur Bros. Co. v. Com¬ 
monwealth, 83 N.E. 884, 886, 197 
Mass. 137. 

17. jTenn.—^Independent Life Ina Co. 
V. Rodgers, 65 S.W.2d 767, 165 
Tenn. 447. 

18L Okl.—Amerada Petroleum Coiv 
poration v. Hester, 109 P.2d 820, 
821, 188 Okl. 894. 

191 Mont.—Grant v. Michaels, 23 P. 

2d 266, 270, 94 Mont. 452. 

N.Y.—^People v. Thompson, 94 N.Y. 
461, 466. 

aOL Ind.—^Adams v. ShelbyvlUe, 57 
N.E. 114, 121, 164 Ind. 467, 77 Am. 
S.R. 484. 49 L.R.A 797. 
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tunity to be beard”.^! It has been distinguished 
from "explanation” see 35 C.J.S. p 214 note 86. 

Phrases employing various forms of the word are 
set out in the note .22 Other phrases as to which 
more recent adjudications have not been found see 
29 C.J. p 285 notes 7-11, p 286 notes 24-34. 

HEASiSAY. Defined generally as information com¬ 
municated by another, report; hence common talk, 
gossip, or rumor.23 The term is synonymous with 

■"report.”24 

As used generally with respect to evidence see 
Criminal Law §§ 718—729, and Evidence §§ 192-210. 
For references to some specific uses of the term in 
particular connections see 29 C.J. p 286 note 35 and 
consult the Descriptive-Word Index. 

HEABSE. A carriage for conveying the dead to 
the grave,25 and held to be a. "wagon” within the 
meaning of a particular statute.^® 

HEABT. The principal organ of the circulation 
of the blood in man and other animals;27 a muscu¬ 
lar structore receiving nourishment from blood con¬ 
ducted to its various parts by branches of the two 
coronary arteries.28 


Analogously, with reference to wood, such as 
hickory sawlogs, the "heart” is specifically the dark 
wood inside of the sap, and is one of the constitu¬ 
ent parts of such sawlog for commercial purposes.^® 

Phrases in which the word occurs are set out in 
the note.20 

EEABTE; MONET. In England, a tax, other¬ 
wise called “chimney money,” consisting of two 
shillings on every hearth or stove in the kingdom, 
levied by 14 Car. 11 0 10; it was abolished by 1 W. 
& M. c 10, as it was extremely unpopular.®^ 

HEARTH SILVER. In English law, a species of 
modus or composition for tithes; namely, a pre¬ 
scription for cutting down and using for fuel the 
tithe of wood.®2 

HEAT. High temperature as distinguished from 
low temperature or cold. Also agitation of mind; 
exasperation; rage; vehemence,23 In a particular 
connection, the two words, ^fiieat” and ^fiieating,” 
may be synonymous.®^ 

Heat stroke. A sudden prostration resulting 
from exposure to excessive heat, regardless of the 
source from which the heat emanates;®® fever due 


81. OkL—^Amerada Petroleum Corpo¬ 
ration V. Hester^ 109 P.2d 820, 821, 
188 Okl. 894. 

28. pbxaaefl oonatmed 
„ (1) "After a hearing: for grood 
cause shown."—^Independent Life Ins. 
Co. V. Rodgrera, &5 S-W.2d 767, 769, 
165 Tenn. 447. 

(2) . "Final hearing" see 86 C.J.S. 
p 763 note 8, also Admiralty S 200 b 
(2) note 57 and Equity 9 480 note 29. 

(3) '"Full hearing" see 37 C.J.S. p 
1894 note 20 (20). 

(4) “Further hearing" see 87 C.J. 
S. p 1416 note 26 (10). 

(6) 'TBEear and determine." con¬ 
strued as an essential ingredient of 
Jurisdiction. 

Mont.—Grant v. Michaels, 23 P.2d 
266, 270. 94 Mont. 452. 

N.Y.—People v. Gllberg, 21 N.T.S. 
2d 920. 924. 

29 O.J. p 285 note 6. 

(6) '*Hear, audit and determine" 
see 7 C.J.S. p 1276 note 68. 

. (7) “Heard and decided In bank" 
construed as not requiring addition¬ 
al oral argument.—Niles v. Edwards, 

30 P. 134, 135, 95 C^al. 41. 

(8) “Hearing de novo" see 25 CLJ.S. 
p 1011 note 37. 

(9) 'Hearing in vacation" see 
Courts S 167. 

(10) “Hearing Is concluded" when 
the parties have had a full oppor¬ 
tunity to present their case before 


the court, without a Jury and have 
finally closed It, and the court has 
taken the case under advisement.— 
Commonwealth v. Seventeen Half 
Barrels of Beer, 94 Pa.Super. 430, 
484. 

(11) "Interlocutory hearing" in 
equity see Equity S 480 note 30. 

(12) "Opportunity to be heard."— 
Amerada Petroleum Corporation v. 
Hester, 109 P.2d 820. 821, 188 Okl. 
394. 

(18) “Preliminary hearing" In 
criminal prosecutions see Criminal 
Law 5 331. 

(14) “Right to be heard • . . 
In the court of last resort . . . 
shall not be denied" as not forbid¬ 
ding the denial of an oral argniment. 
—Schmidt V. Boyle, 74 N.W. 964. 965. 
54 Neb. 887. 

(15) “To be heard" as synonymous 
with "to be argued" see 6 C.J.S. p 
383 note 67. 

83. Century D, 

84. Mo.—State v. Culler, 82 Mo. 623. 
627. 

Mont.—State v. Vettere, 248 P, 179, 
183, 76 Mont 674. 

85. Wis.—Spikes V. Burgess, 27 N. 
W. 184, 66 Wis. 428, 430. 

83. Wis.—Spikes V. Burgess, supra. 
87. Century D. 

28. Minn.—Addington v. State De¬ 
partment of University ' Farm 
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School, 281 N.W. 269, 270. 203 Minn. 
281. 

88. Ala.—Meadow River Lumber Co. 
V. Black. 153 So. 290, 293, 26 Ala. 
App. 28. 

30. Phrases oonstmed 

(1) “Heart center," with reference 
to saw logs, the small, soft core or 
pith to be found in ail hickory logs, 
and said to be of no value as an 
article of commerce.—^Meadow River 
Lumber Co. v. Black, 158 So. 290, 
292, 293, 26 Ala.App. 28. 

(2) “Heart disease" as equivalent 
to “angina pectoris" see 3 C.J.S. p 
1073 note 79, as distinguished from 
“aortitis" see 8 C.J.S. p 1422 note 62, 
and as subject matter of warranty or 
representation In applications for in¬ 
surance see the C.J.S. title Insurance 
55 476, 604. also 1 C.J. p 421 note 
91 [a], 37 C.J. p 466 note 57 [f]. 

(3) “Heart trouble."—Lytwyn v. 
John Hancock Mut. Life Ins. Co. of 
Boston, Mass., 245 N.Y.S. 854, 355, 
188 Mlsc. 293. 

31. Black L.D. 

38. Black L.D, 

33. Webster New IntD. 

34. U.S.—The Good Hope,. N.T., 197 
F. 149, 160, 116 C.C.A 678. 

35. Minn.—^Mather v. London Guaiv 
antee & Accident Co., 145 N.W. 963, 
125 Minn. 186; 

Neb.—Herbert v. State,-246 N.W. 464, 
455. 124 Neb. 812. 
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to excessive heat, bnt most commonly to exposure 
to the direct heat of the sun, although indirect solar 
heat or artificial heat may have the same efEect.3<{ 
The phrase has been held equivalent to, or syn¬ 
onymous with, ‘Tieat prostration”® 7 and ‘'sun¬ 
stroke.”®® It has been compared with, or distin¬ 
guished from “sunstroke.”®® 

Specifically considered as an accident causing 
death or disability see the C.J.S. title Insurance; 
and as a compensable accident see the C.J.S. title 
Workmen’s Compensation Act § 187, also 71 C.J. p 
375 note 29-p 625 note 55. 

Other phrases employing the word are collected 
in the footnote.^® 

HEAVE IN STATS, HEAVE SHORT, and 
HEAVE TO. See Collision § 2 a note 48, also 11 
C.J. p 1016 notes 12-15. 


HEAVES. A disease, chiefly of horses, in which 
the elasticity of the lungs is lost, the air vesicles 
are permanently distended, and expiration is diffi¬ 
cult, and which is accompanied with heaving of the 
fianks and a persistent cough; broken wind; em- 
physenia;^! it is said to be an incurable disease, 
not hard to detect, and has the same effect on a 
horse that asthma has on a man; it is sometimes 
caused by distemper.^® 

Heavy. Having the heaves; as a “heavy” 
horse.^® 

HEAVY. A comparative or a relative term as ap¬ 
plied to different articles but said to convey a 
definite impression;^® and defined as meaning 
heaved or lifted with labor, hence ponderous, or 
weighty; also burdensome, hard to endure, accom¬ 
plish, or fulfill, not easy to bear, oppressive.^® 


Sixnllarly expreBsad 

(1) A condition of tbe body pro¬ 
duced by great heat. 

Minn.—State v. District Court, Ram¬ 
sey County, 164 N.W. 916, 138 
Minn. 250. L.R.A1918F 918. 

Tex.—Texas Employers’ Ins. Ass’n v. 
Moore, Civ.App., 279 S.W. 516, 518. 

(2) A depression of the vital pow¬ 
ers. due to exposure to excessive 
heat, and manifesting itself as pros¬ 
tration with syncope, etc., (heat ex¬ 
haustion), as prostration with In¬ 
sensibility, fever, etc., (true sun¬ 
stroke), or, rarely, as acute menin¬ 
gitis sunstroke, or Insolation (in the 
wider sense). 

Ind.—Cunningham v. Warner Gear 
Co., Ind.App., 198 N.E. 808, 811, 
101 IndLApp. 220. 

Ky.—Smith v. Standard Sanitary 
Mfg. Co., 277 S.W. 806, 807, 211 Ky. 
454. 

(3) The effect produced on the 
body by exposure to Intense heat, 
whether from the sun, from furnaces, 
or from the atmosphere.—Continen¬ 
tal Casualty Co. v, Johnson, 85 P. 545, 
546, 74 Kan. 129, 118 Am.S.R. 808, 6 
L.R.A.,N.S.. 609, 10 Ann.Cas. 851. 

36. Kan.—Continental Casualty Co. 
V. Johnson, supra. 

Causes dlsoussed 

(1) Exposure to the direct rays of 
the sun, artificial heat in confined 
quarters, or diffused atmospheric 
heat without proper ventilation Is 
the cause.—Smith v. Standard San¬ 
itary Mfg. Co., 277 S.W. 806. 807, 211 
Ey. 454. 

(2) Heatstroke results from a dis¬ 
turbance of the heat balance of the 
body due to an environment that Is 
unfavorable for heat elimination.— 
Doyle V. City of Saginaw, 248 N.W. 
27, 29. 258 Mich. 467. 


37. *<Seat prostration" Interohangea- 
bla 

Pa.—^Russell v. Scott Paper Co., 13 A. 

2d 81, 82. 140 Pa.Super. 84. 

Tex.—^Texas Employers' Ins. Ass’n 
V. Moore, CivJlpp., 279 S.W. 516, 
518. 

38. "Sunstroke" synonymous 

Elan.—Continental Casualty Co. v. 
Johnson. 85 P. 545, 546, 74 Elan. 
129, 118 Am-S-R. 308, 6 L.R.A..N.S., 
609. 10 Ann.Cas. 851. 

Minn.—^Mather v. London Guarantee 
& Accident Co., 145 N.W. 963, 125 
Minn. 186. 

Neb.—Herbert v. State. 246 N.W. 464, 
455, 124 Neb. 312. 

Frequently Interohangeable 
"Heatstroke” and "sunstroke” are 
so similar that the terms are fre¬ 
quently used interchangeably.— 
Doyle V. City of Saginaw, 243 N.W. 
27, 29, 258 Mich. 467. 

39. ICan.—Continental Casualty Co. 
V. Johnson, 86 P. 646, 646, 74 Kan . 
129, 118 Am.S.R. 308. 6 L.R.A..N. 
S., 609, 10 AnnuCas. 851. 

Ky.—Smith v. Standard Sanitary 
Mfg. Co., 277 S.W. 806, 807, 211 Ky. 
454. 

Minn.—State v. District Court, Ram¬ 
sey County, 164 N.W. 916, 138 
Minn. 260, L.R.A.1918F 918. 

29 C.J. P 286 note 42 [a]. 

40l Phrases construed 

(1) “Circulatory heating system” 
as equivalent to “indirect heating 
system” and distinguished from "di¬ 
rect heating system” and “radiating 

I heating system” see 14 C.J.S. p 1122 
note 62. 

(2) “Comminuted heat insulating 
material” see 15 C.J.S. p 579 note 54. 

(3) '“Direct heating system” see 26 
C.J.S. p 1317 notes 26-28. 

(4) “Heating apparatus,” see the C. 
J.S. titles Fixtures S 45, as constltut- 
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Ing fixtures and Mechanics Liens S 
27, also 40 C.J. p 71 note 41-p 72 
note 48, as subject to lien. 

(6) “Heating engineering.”—^Kam- 
mer v. Hawk, 117 N.E. 676, 221 N.T. 
378. 

(6) “Heat of passion” as distin¬ 
guished from “anger” see 3 C.J.S. 
p 1073 note 68; as not constituting 
an irresistible Insane impulse see 
Criminal Law § 62; and as element 
of, or defense in, homicide cases see 
the C.J.S. title Homicide 9§ 42. 87. 
also 29 C.J. p 1126 note 78-p 1128 
note 7—30 C.J. p 29 notes 86-98. 

(7) “Heat prostration” as inter¬ 
changeable with “heat stroke” see 
supra note 37, and synonymous with 
“sunstroke.” 

Ark.—^U. S. Fidelity & Guaranty Co. 
V. Hofilnger, 45 S.W.2d 866, 867, 
185 Ark. 50. 

Ind.—Cunningham v. Warner Gear 
Co., 198 N.E. 808, 811, 101 Ind.App. 
220 . 

(8) “Indirect heating system” as 
distinguished from “direct heating 
system” see 26 C.J.S. p 1317 note 28. 

(9) “Injuries . . . Inconsequence 
of heat.”—Cragin v. New York Cent. 

R. Co.. 61 N.T. 61. 64, 10 Am.R. 659. 

(10) “Radiating heating system” 
as equivalent to “direct heating sys¬ 
tem” see 26 C.J.S. p 1317 note 27. 

41. Webster New IntD. 

42. Mo.—Overhulser v. Peacock, 128 
S.W. 526. 527, 528, 148 Mo.App. 504. 

43. Mo.—Overhulser v. Peacock, su¬ 
pra. 

44. Cal.—^People v. Perales, 76 P. 
170. 172, 141 Cal. 581. 

S. C.—^Elder v. Charlotte, C. & A. R. 
Co., 13 S.C. 279, 281. 

45. Ind.—^Peats v. State, 12 N.E.2d 
270, 274. 213 Ind. 560. 

46. Webster New IntD. 
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In another sense see Heaves ante note 43. 

Phrases in which the word oocnrs are set out in 
the note.^7 

HEBBEltM A N. An unlawful fisher in the Thames 
below London Bridge; so called because such fish¬ 
ermen generally operated at ebb tide>8 

EEBBEBTHEF. In Saxon law, the privilege of 
taking the goods of a thief; also the trial of a 
thief, within a certain liberty.^® 

HEBBING’ WEAB. A device for catching fish in 
ebbing water.®® 

HEBDOMAD. A week, a space of seven days.®^ 

HEBDOMADIUS. A week’s man, the name given 
to the canon or prebendary in a cathedral church, 
who had the particular care of the choir and its 
offices for his own week.®^ 

HEBEPHEENIA. As one of three types of ^^de- 
mentia prsecox” see the C.J.S. title Insane Persons 
§ 2, also 32 C.J. p 609 note 30. 

HEBOTE. The king’s edict commanding his sub¬ 
jects into the field.®® 

HEBREW. Of or pertaining to the Hebrews; He¬ 
braic; as, the Hebrew language or rites.®^ Ap- I 
plied to language, the term has been distinguished | 
from ^^iddish.”®® I 


I HECGAGhlUM. In feudal law, rent paid to a lord 
i of the fee for a liberty to use the engines called 
"hecks.”®® 

HEOHO. In Spanish literally "done,” hence in 
Spanish law, act or deed, which may be the subject 
as well as the source of an obligation. It also 
means fact, in contradistinction to "derecho”,— 
law.®*^ 

HEOH. An engine to take fish in the river Ouse.®® 

HEDA A small haven, wharf, or landing place.®® 

HEDAGIITM. Toll or customary dues for landing 
goods, etc., at the hithe or wharf; sometimes ex¬ 
emption therefrom was granted by the crown to 
particular persons and societies.®® 

HEDGE. Primarily, as a noun, any sort of shrub¬ 
bery, as evergreens, planted in a line or as a fence 
or boundary.®! 

Derivatively, as a verb, to safeguard or insure 
oneself against losses arising from unfavorable 
changes in the price of commodities which one must 
buy or sell in his business, by entering into com¬ 
pensatory arrangements, or counterbalancing trans¬ 
actions, on the other side.®® 

As a transaction, the losses from which are de¬ 
ductible in computing income tax see the C.J.S. title 
Internal Revenue. 

Hedging. As a term used in speculation see 
Gaming § 1. 


47. FliarMM ooastraed 

(1) "Heavily Involved In debt,” as 
meaning subject to attack by credi¬ 
tors.—^Nashville First Nat. Bank v. 
Nashville Trust Co., Tenn,Ch.A., 62 
S.W. 892, 408, 404. 

(2) "Heavy articles,” used In a 
technical sense, and contrasted with 
articles of measurement.—Bonham v. 
■Charlotte, C. & A. R. Co., 18 S.C. 267, 
277. 16 S.C. 633, 634. 

(8) "Heavy missile” as including a 
rock or brick.—^Peats v. State, 12 N. 
R2d 270, 274, 218 Ind. 660. 

(4) "Heavy rain,” as not a clear 
and unambignious expression since 
It might be either an ordinary or an 
extraordinary rain.—Superior Coal & 
Builders Supply Co. v. Board of Bd- 
ucatlon of Dayton, Ky., 83 S.'W'.2d 
876, 876, 260 Ky. 84—Leisl v. City 
of Newport, 80 S.W.2d 666, 268 Ey. 
506. 

(6) "Heavy wooden stick” not ex 
vl termini a deadly weapon, or a 
deadly Instrument—^People v. Per¬ 
ales, 76 P. 170, 172, 141 CaL 681. 
4A Black L.D. 


48, Black L.D. 
ea Black LuD. 

51. Black L.D. 

52. Black L.D. 

53. Black L.D. 

54. Century D. 

56. U.S.—U. S. V. Tod, C.C.A.N.T., 
294 F. 820, 822. 

SSL Black L.D. 

57. Bscrlche Diccionario. 

‘‘Seoho ajeao”—act or deed of an* 
other, that whicdi is done with re¬ 
spect to another, similar to "res inter 
alios acta.”—^Escrlche Diccionario. 

"Sedios jDurtUloatlvoa”—Justifying 
fkcts, denoting in criminal law any 
facts tending to exculpate accused, 
as alibi, Insanity, self-defense, etc.— 
Escrlche Diccionario. 

‘‘PnsLto do heoho”—^polnt of fact, 
contrasted with "punto de derecho.” 
point of law.—^Bscriche Diccionario. 

58. Black L.D. 

68. Black Ii.D. 
eOL Black L.D. 


61. Webster New Int.D. 

Fhxase construed 

"Grow a good and substantial 
hedge by the close of the term,” con¬ 
strued to mean that a hedge as good 
as could reasonably be made before 
the expiration of the lease should be- 
made; and not to require making 
a hedge that would turn stock, but 
only that the lessee should plant and 
faithfully cultivate it during the 
term.—Gilchrist v. Gilchrist. 76 Ill. 
281, 284. 

S2u U.S.—^U. S. V. New York Coffee & 
Sugar Exchange, N.Y., 44 S.Ct. 226, 
227, 263 U.S. 611, 68 Li.Bd. 476. 
Mont—Whorley v. Patton-KJose Co., 
6 P.2d 210, 214, 90 Mont 461, 

S.D.—^Aberdeen Farmers' Equity Ex¬ 
change V. Sand, 221 N.W. 597 53' 
S.D. 574. 

BpcfdflcaUy In the Imsinoss 

The word "hedge,” as used in the 
milling business, has been defined or 
described in substantially similar 
terms.—^Bluefield Milling Co. v. West¬ 
ern Union Telegraph Co., 189 S.B. 638,. 
104 W.Va. 160. 
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It has, however, .been characterized as a legiti¬ 
mate and useful form of price insurance, or a law¬ 
ful method of insuring against loss, arising from- 
market fluctuations, on contracts for the purchase 
of Commodities, particularly raw materials in large* 
quantities, for actual delivery in the future, entirely 
apart from a mere gamble or wager on the future; 
prices of such commodities.®^ 

Phrases in which the word occurs are set out in 
the note.®4 

HEDG-EBOTE. See Common Lands § 4 b (2) note. 
62. * 

HEED. To consider, give attention to, observe, re¬ 
gard with care, or take notice of.®® Under partic¬ 
ular circumstances, ^^heed” is said to have been, 
properly construed as meaning to hear;®® while un¬ 
der other circumstances ^^heeding” has been held to 
involve the exercise of judgment and choice in sud¬ 


den emergency;®7 .and so to be distinguished from 
^flooking/^®® «i ,, 

HEEDLESS. The term ordinarily implies negli¬ 
gence or tho want of care;®® hence, it may be gen¬ 
erally defined as meaning careless;*^® and, in a par¬ 
ticular connection, it includes the element of disre¬ 
gard of the rights of others.'^i 

Depending oh the circumstances, '‘heedless’’ has 
been held practically synonymous with "reckless.”^® 
It has been distinguished from "willful.”'^® 

HEEDLESSNESS. The noun corresponding to the 
adjective '‘heedless,”^^ defined above. The word sig¬ 
nifies a failure to take heed;*^® and has been said 
to mean without the exercise of any care.*^® Stand¬ 
ing by itself, it connotes a lack of care substantially 
identical with that indicated by the word “negli¬ 
gence but, as used with other words, it has been 
construed as meaning something more than the 
mere failure to exercise the care of a reasonably 


63. U.S.—^Lyons Milling: Co. v. Golfe 
& Carkener, G.C.A.Kan., 46 F,2d 
241. 247. 

Ariz.—Fagerberg v. Phoenix Flour 
Mills Co., 71 P.2d 1022, 1028, 1029. 
60 Ariz. 227. 

Minn.—Fraser v. Farmers’ Co-op. Co., 
209 N.W. 33. 36, 37, 167 Minn. 369. 
Mont—^Whorley v. Patton-KJose Co., 

5 P.2d 210. 214, 90 Mont 461. 

Tenn.—^Palmer v. Love, 80 S.W.2d 
100, 106, 18 Tenn.App. 679. 

6&I Fhrasas oonstraed 

(1) ’’Hedge clause,” as descriptive 
of declarations in a circular that cer¬ 
tain statements were based on infor¬ 
mation which was regarded as rella^ 
ble.—^Equitable Life Ins. Co. of Iowa 
V. Halsey, Stuart & Co., Ill., 61 S.Ct 
623, 624, 629. 312 U.S. 410, 86 L.Ed. 
920. 

. (2) ”Hedge priest,” in olden time, 

.a hedge parson, a vagabond priest; 
specifically in Ireland, formerly, a 
^ priest .who has been admitted to or¬ 
ders directly from a hedge school, 
without preparation In theological 
studies at a regular college.—^Black 
■L.D. 

(3) ’’’Hedge’ the market,” con-1 
struod as used in the flour milling 

* business.—Bluefleld Milling Co. v. 
VT’estem Union Telegraph Co., 139 S.| 
■*. 638, 104 W.Va. 160. | 

(4) “Hedging contract,” defined in 
'connection with contract for future' 

delivery and not for dealing in fu¬ 
tures.—Lowrle v. J. N. Wisner & 
Co., Tex.Civ.App.. 47 S.W.2d 636, 637. 

(6) “Hedging sale.”—^Du Pont v. 

‘ Commissioner of Internal Revenue, 
C.C.A., 98 P.2d 469, 460. 

(6) “Hedging transaction,” con¬ 


trasted with “speculation on mar¬ 
gin.”—^Fagerberg v. Phoenix Flour 
Mills Co., 71 P.2d 1022, 1029, 50 Ariz. 
227. 

65. Century D. 

66. Iowa.—Engvall v. Des Moines 
City R. Co., 121 N.W. 12. 14, 145 
Iowa 660. 


(2> Since It has been said to Im¬ 
ply something of a continued or per¬ 
sistent course of action, mere 
thoughtlessness, Inadvertence, or er¬ 
ror in Judgment will not constitute 
“heedless . or reckless disregard jof 
the rights of others.”:—^Llnn v. No- 
red, Tex.Civ.App., 133 S.W.2d 234, 
238. 


67. U.S.—Glynn v. Elrippner, C.C.A. 
Minn., 60 F.2d 406, 408. 

68L U.S.—Glynn v. Krlppner, supra. 
69. Cal.—^Fisher v. Western Fuse & 
Explosives Co., 108 P. 659, 661, 12 
Cal.App. 739. 

TOi Conn.—^Bordonaro v. Senk^ 147 
A. 136, 137,. 109 Conn. 428. 

S.C.—^Peak v. Fripp, 11 S.E.2d 883, 
384, 196 S.C. 374—Cummings v. 
Tweed, 10 S.E.2d 322, 825. 195 S.a 
173—Fulghum v. Bleakley, 181 S- 
E. 30. 33, 177 S.C. 286. I 

71. N.D.—State v. Sullivan, 227 N. 

W. 230, 232. 68 N.D. 732. 

“Heedless and reokless disregard olj 
the rljffhts of others” , 

(1) The phrase has been construed 
to import more than ordinary negll-; 
gence and to indicate wanton mis¬ 
conduct or a reckless indifference to 
consequences. ; 

Conn.—^Vanderkrulk v. Mitchell, 173 
A. 900, 903, 118 Conn. 625—Maher 
V. Fahy, 161 A. 318, 819, 112 Conn. 
76—Bordonaro v. Sexik, 147 A. 136, 
137, 109 Conn. 428. 

N.Y.—People v. Ambrlco, 12 N.Y.S. 
2d 610, 612. 

S.C.—Peak v. Fripp, 11 S.E.2d 883,; 
384, 196 S.C. 374—Cummings v. 
Tweed, 10 S.E.2d 322, 325, 195 S.C. 
173 . ; 

Tex.—McMllllan v. Sims, Clv.App., 
112 S.W.2d 793, 796. 
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(3) It has been held equivalent to 
“gross negligence.”—^Llnu v. Nored, 
supra-r-Hamilton v. Perry, Tex.Ctv. 
App., 85 S.W.2d 846, 849. 

As used in automobile guest statute 
see the C.J.S. -title Motor Vehicles 
S9 399, 400, also 42 C.J. p 1066 note 
35tP 1067 note 60.' ^ 

72. Han.—Stout v. Gailemore, 26 F. 

' 2d 673, 577. 138 Kan. 386. 

N.d:—S tate V. Sullivan, 227 N.W. 23p, 
^32', 68 N.D. 732. 

53 C^. .p 649 no^ 84. ^ 

73. Ala.—St. John v. State, 113 So. 
321, 823, 22 Ala.App. 116. 

'7!4u Webster New IntD: 

75. Conn.—Silver v. Silver, 143 A. 
S40; ''242, IDS' Conn. 371, 66 

943. 

N.D.—Schwager v. Anderson, 249 N. 
W. 306, 808, 63 N.D. 679. 

76. Tex.—^Paschall v. Gulf, C. & S. 
F. Ry. Co., Clv.App., 100 S.W.2d 
183, 191. 

77- Conn.—Silver v. Silver, 143 A. 
" 240, *242', 108 Conn. 371, 65 A.L.R. 

‘ 943: ‘ ' 

N.D.—Schwager v. Andersbn, 249 N. 

W. 806, 308, 63 N.D. '679. 

Okl.—Gill V. Hayes, 108 P.2d 117, 119, 
188 Okl. 484. 

Tex.—Scott v. Gardner, Clv.App., 106 
S.W.2d 1109, lllL 
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pradent maiii' and as connoting recklessnessi 07 a 
reckless disregard of the rigHts of otliers.^^ 

As ordinarily used; ^'recklessness*' is synonymous 
with “carelessness** see 12 C.J.S. p 1148 note 19, 
“gross neglect;**79 and “negligence*' see the G.J.S. 
title Negligence § 1, also 45 G.J. p 633 note 56. 

HEEL. The part of the foot which is below and 
behind the anMe.^^ 

Phrases employing the word are set out in the 
note.8i 

HEELER. An opprobrious term. In common and 
general acceptation, a person who is the lackey or 
hanger-on of another, hence in a political sense an 
unscrupulous and disreputable person.82 

HEGARI. A plant used for forage; also spelled 

“higear.**^3 


HEGEMONY. The leadership of one among sev¬ 
eral indei>endent confederate states.^^ 

HEGIRA. The flight of Mohammed from Mecca; 
the epoch or account of time used by the Arabians 
and the Turks, who compute the Mohammedan era 
from the time that Mohammed was compelled to es¬ 
cape from Mecca to Medina on the night of Thurs- 
day, July 15, A. D. 622, hence July 16, begins the 
era.85 

HEGUMENOS. The leader of the monks in the 
Greek Ghurch.®® 

HEIFER. A young cow.®*^ More accurately, a cow 
that has not had a calf;®® although it is sometimes 
inaccurately used as referring to a mature cow that 
has had a calf.®® As included, or not included, by 
the term “cow** see 21 C.J.S. p 1033 notes 43, 44. 

HEIGHT. Defined generally as elevation, altitude, 
distance upwards.®® In the case of things having 


78. Conn.—Silver v. Silver, 143 A. 
240, 242, 108 Conn. 871, 65 A.Li.11. 
948 . 

N.T.—Olefaky v. Ludwig, 272 N.T.S. 

158, 242 App.Dlv. 637. 

N.D.—Schwager v. Anderson, 249 N. 

W. 306, 809, 63 N.D. 579. 

Okl.—Gill V. Hayes, 108 P.2d 117, 119, 
188 OkL 434. 

Tex,—Scott V. Gardner, Clv.App., 106 
S.W.2d 1109, 1111. 

‘^CSansed tey Ills ZuedlessiLeBs or Ills 
recklesB disregard of tlio xlglits 
of others” 

The phrase has been construed as 
though it read '^caused by hla heed¬ 
less and his reckless disregard of the 
rights of others.” 

Cohn.—Silver v. Silver, 148 A. 240, 
242, 108 Conn. 871, 66 A.LJI. 943. 
Neb.—^Alesio v. Lococo, 279 N.W. 164, 
166, 184 Neb. 461. 

N.T.—Metcalf v. Reynolds, 196 N.B. 
681, 267 N.Y. 62. 

N.D.—Schwager v. Anderson, 249 N. 

W. 806, 808, 68 N.D. 679. 

Okl.—Gill V. Hayes, 108 P.2d 117, 
119, 188 OkL 484. 

S.C.—^Fulghum V. Bleakley, 181 S.B. 

80, 82, 177 S.C. 286. 

Tex.—Scott v. Gardner, Clv.App., 106 
S.W.2d 1109, nil. 

Construed in the so called ”auto- 
moblle guest” statutes see the C.J. 
S. title Motor Vehicles 5§ 399, 400, 
also 42 C.J. p 1065 note 85-p 1067 
note 60. 

79- Tex.—^Paschall v. Gulf; G. & S. 
F. Ry. Co., Clv.App., 100 S.W.2d 
183, 191. 

80. Black Ii.D. 

81. Phrases construed 

(1) "Heel base” or "heel blank,” 
in the nomenclature of the art of 
building heels, the term is applied 


to several heel lifts cemented to¬ 
gether, forming the height of the 
heel minus the rand and a bottom or 
finishing lift—^Brockton Heel Co. v. 
International Shoe Co., D.C.N.H., 19 
F.2d 145. 

(2) "Heel comer” and "heel point”, 
names given to the point of Juncture 
between the leg, heel, and foot por¬ 
tions of hosiery* long proved a point 
of weakness, subject to special 
strain and consequent frequent break¬ 
age; also known and referred to as 
the "comer point”, "topping comer**, 
and "point of Juncture.*'—^Artcraft 
Silk Hosiery Mills v. Roman Stripe 
Mills, D.aPa., 40 P.Supp. 127, 

(8) 'Heel lift,” the term is applied 
to one layer of leather used in form¬ 
ing a heel; it may consist either of 
a single piece, or of several pieces 
cut and shaped, laid in the same 
plane, all forming the equivalent of 
a single thickness of leather.—Brock¬ 
ton Heel Co. v. International Shoe 
Co., supra. 

(4) **Heel log,” in the art of build¬ 
ing heels, the term is applied to a 
succession of heel lifts coated with 
an adhesive, piled one upon the oth¬ 
er, to which pressure has been ap¬ 
plied, making a log of some indeter¬ 
minate length.—Brockton Heel Co. v. 
International Shoe Co., supra. 

(5) "Heel log section” is a portion 
of a heel log of any convenient 
length.—Brockton Heel Co. v. Inter¬ 
national Shoe Co., supra. 

(6) "Heel rand*' and "heel rand 
lift,** terms applied to the cup-shap¬ 
ed piece attached to the top of the 
heel, so as to fit into the heel seat 
of the Bhoa—^Brockton Heel Co. v. 
International Shoe Co., supra. 
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(7) “Heel seat lasting,** In the 
manufacture of shoes, is one part 
of the operation of "lasting** and 
consists of conforming the upper 
materials and the insole snugly to 
the contour of the heel of the last 
and fastening them down with tacks. 
—^Williams Mfg. Co. v. United Shoe 
Machinery Co., Ohio, 62 S.Ct 3179, 
1180, 316 U.S. 364, 86 L.Bd. 1537— 
United Shoe Machinery Corporation 
V. Williams Mfg. Co., D.C.Ohio, 29 
F.Supp. 1016. 

82. Tex.—^Wlnnsboro Cotton Oil Co. 

V. Carson, Clv.App., 186 S.W. 1002, 
1008. 

83. Ark.—Jacobs v. Shelton, Ark., 
166 S.W.2d 262, 263. 

84. Black L.D. 

86. Black L.D. 

Somatlmss spalled **]iejlra”, al¬ 
though "hegira** is the form in ordi¬ 
nary usage. It is derived from **hl- 
Jrah,” in one form or another, an 
oriental term denoting flight, or de¬ 
parture.—^Black Li.D. 

86w Black L.D. 

87. Ark.—Fletcher v. State, 128 S* 

W. 2d 997, 999, 198 Ark. 376. 

29 C.J. p 287 note 62. 

88. Ark.—^Fletcher v. State, supra.. 
88. Ark.—Fletcher v. State, supra. 

9a N.T.—122 Bast Fortieth St. 

Corporation v. Dranyam Realty 
Corporation, 284 N.Y.S. 884, 388. 
226 App.Dlv. 78. 

Phrases construed 

(1) “BlCective height” see 28 C.J.S. 
p 889 note 11. 

(2) *‘Raise the dam to a corres¬ 
ponding height,*' construed In cou- 
nection with a grant of power to- 
change the level of impounded water. 
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their base upon the ground, the term refers to the 
distance above the ground, as contrasted with 
‘‘depth” in speaking of a structure below the sur- 
face.®i 

In addition to the popular use of the word, there 
is a technical sense in which, by custom and com¬ 
mon usage, it is employed with reference to build¬ 
ings and structures. In this sense, it has been de¬ 
fined as meaning the vertical distance, measured in 
a straight line from the curb level to the level of 
the highest point of the roof.^^ 

EEia or HEIBS. 

As a Noun 

^—Technical Oommon-law Sense. As a law term 
“heir” or “heirs” is said to have a fixed legal mean¬ 
ing,®® being a technical term®^ or a word of art;®® 
and, since the word has a technical signification,®® 
it must, when unexplained and uncontrolled by the 
context, be interpreted according to its technical 
sense, or its strict legal import,®*^ unless an inten¬ 
tion to the contrary clearly appears.®® However, 


the signification attached to this word, even by the 
common law, has not always been the same,*® for 
the term is a flexible one,^ is susceptible of more 
than one interpretation,® and has in law several sig¬ 
nifications, under different circumstances,® since the 
signification of the word is in all cases a question of 
intention.^ So it has been said that the technical 
term “heir” may be used in two principal senses: 
(1) To describe the estate or interest given. (2) To 
describe the persons who are to take.® When used 
in the first sense, it is said to be used as a word of 
limitation, that is, it limits or describes the estate 
given, and not the persons who are to take.® In 
the second sense, taken in its strictest common-law 
application, the word is said to involve the idea 
of descent or inheritance by operation of law, and 
hence not to be properly applicable to one who takes 
by virtue of the will of a decedent and it has al¬ 
so been said that, at common law, the word relates 
to the succession to real property,® has a definite 
sense as applied to real estate,® and is not tech¬ 
nically applicable to personal property but is 
used only with relation to real estate, and signifies 


—Colwell V. May’s Landing Water 

Power Co., 19 N.J.Ea. 246. 249. 

91. N.T.—122 East Fortieth St 
Corporation v. Dranyam Realty 
Corporation, 234 N.T.S. 384, 388, 
226 App.Div. 78. 

92. N.T.—122 East Fortieth St Cor¬ 
poration V. Dranyam Realty Cor¬ 
poration, supra. 

93. Ala.--Castleberry v. Stringer, 57 
So. 849, 850, 176 Ala. 250. 

Ill.—Lydick v. Tate, 44 N.B.2d 688. 
692, 380 Ill. 616—Black v. Jones, 
106 N.E. 462, 466, 264 IlL 648, Ann. 
Cas.l916D 1178. 

29 QJ. p 287 notes 65, 67. 

94 . in—Lydick v. Tate, 44 N.E.2dl 
683, 592, 380 Rl. 616. 

95. Pa.—Phillips V. Swank, 13 A. 
712, 713, 120 Pa. 76, 6 Ain.S.R. 691. 

29 CJ. P 287 note 66. 

96. Ill.—^Noe V. Moseley, 86 N.E.2d 
240, 242, 377 111. 162. 

Md.—Lobe V. Goldheim, 138 A. 6, 163 
Md. 248. 

N-.C.-Stephens v. Clark. 189 S.B. 191, 
196, 211 N.a 84, quoting Oorpns 
Jmls. 

29 C.J. p 293 note 77. 

97. Fla.—Reimer v. Smith, 142 So. 
603, 606, 106 Fla, 671, citing Oor- 
pns Jnils. 

IlL—^Noe V. Moseley, 36 N.E3,2d 240, 
242, 377 Ill. 162—Meeker v. Steeple- 
ton, 141 N.E. 158, 169, 309 IlL 337 
—^Hall V. Bay, 276 IlLApp. 344, 
348. 

Ind.—^Newhaus v. Brennan, 97 N.E. 
988, 940, 49 Ind.App. 664. 

Md.—Lobe V. Goldheim. 188 A. 6, 163 
Md. 248. 

30 C.J.S.—66 


N.T.—In re Scott’s Will, 204 N.T.S. 
478, 494. 

N.C.—Stephens v. Clark, 189 S.B. 191, 
196, 211 N.C. 84, quoUng Corpus 
Juris. 

Tex.—First Nat Bank v. Wallace, 
Clv.App,, 13 S.W.2d 176, 180. 

29 C.J. p 293 notes 78, 79. 

93. Ill.—Lydick v. Tate, 44 N.E.2d 
688, 692, 380 IlL 616. 

Pa.—^Ralston v. Truesdell, 86 A. 813, 
814, 178 Pa. 429. 

99. Fla.—Reimer v. Smith, 142 So. 

603, 606, 106 Fla. 671. 

Mass.—O'Connell v. Powers, 197 N. 
E. 162, 163, 291 Mass. 163—^Dexter 
V. Dexter, 186 N.E. 782, 783, 283 
Mass. 327. 

Pa.—Crosby v. Davis, 2 Pa.L.J.R. 

403, 4 Pa.L.J. 193, 202. 

L Me.—Jacobs v. Prescott, 66 A. 

761, 762, 102 Me. 63. 

29 C.J. p 293 note 81. 
a. IlL—^Noe V. Moseley, 86 N.E.2d 
240, 242. 377 IlL 162. 

29 C.J. p 298 note 82. 

3 . Ill.—^Black V. Jones, 106 N.E. 462, 
466, 264 IlL 548, Ann.Ca6.1916D 
1173. 

29 aJ. p 294 notes 83, 84. 

4L Ala.—Wilcoxen v, Owen, 186 So. 
897, 902, 287 Ala. 169, 126 AL.R. 
639, citing Corpus Juris. 

Ill.— ^Noe V. Moseley, 86 N.B.2d 240, 
242, 377 Ill. 162—Will County Nat 
Bank of Joliet v. Champaign Coun¬ 
ty Mutual Relief Ass'n, 269 Ill. 
App. 201, 207. 

Md.—Lobe v. Goldheim, 138 A. 6, 6. 
153 Md. 248. 

Mass.—Gilman v. Congregational 
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Home Missionary Soc., 177 N.E. 
621, 622. 276 Mass. 580. 

N.T.—In re Scott’s Will, 204 N.T.S. 
478, 494. 

29 CJ. p 294 note 86. 

6. N.T.—Matter of Reynolds, 178 N. 
T.S. 821, 823, 109 Mlsc. 463—^Matter 
of Child, 166 N.T.S. 1071. 1072, 99 
Misc. 463. 

6. Ala.—Wilcoxen v. Owen, 186 So. 
897, 902, 237 Ala. 169, 126 A.L.R. 
539, citing Corpus Juris. 

HL—Sutllfl V. Aydelott 27 N.E.2d 
629, 632, 378 IlL 633. 

Tenn.—^Bost v. Johnson. 188 S.W.2d 
491, 492, 176 Tenn. 282, citing Cor. 
pus Juris. 

29 C.J. p 296 note 18. 

7. Ill.—^Butterfield v. Sawyer, 68 N. 
E. 602, 187 m. 598, 79 Am.S.R. 246, 
62 L.R.A. 76. 

S.D.—^Tlllotson V. Carpenter, 250 N. 
W. 889. 342, 61 S.D. 670, citing 
Oorpiu Juris. 

29 C.J. p 291 note 84. 

& N.T.—Cushman v. Horton, 59 N. 

T. 149, 161. 

29 C.J. p 289 note 6. 

9. N.a —^McCabe v. Spruil, 16 N.C. 
189, 190. 

29 C.J. p 289 note 7. 

la Fla.—Reimer v. Smith, 142 So. 
603, 606, 106 Fla. 671, citing Cor¬ 
pus Juris. 

Ill.—Glover v. CondelL 46 N.B. 178, 
180, 168 IlL 666, 687, 86 L.R.A 860. 
Ky.—^Higginbothom v. Higginbothom, 
197 S.W. 627, 628, 177 Ky. 271, 274. 
L.R.A.1918A 1106. 

29 C.J. p 289 note 10. 
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tlie person wlio succeeds to the real estate,and 
has been defined as the person on whom the law 
casts the estate in lands, tenements, or heredita¬ 
ments immediately on the death of his ancestor.^^ 
In this strictly proper sense of the word, “heir*’ sig¬ 
nifies one who has succeeded to a dead ancestor 
it is used to express the relation of persons to some 
deceased ancestor,and cannot be applicable to 
one whose ancestor is living,for no one is an heir 
until after the death of the ancestor.^^ 

The construction of the term, in its technical 
sense, and a discussion of who are, or are not, 
“heirs,” depending on the connection or context in 
which the word is used, as in deeds, descent stat¬ 
utes, insurance policies, and wills, or considered 
from the standpoint of whether it refers to those 
who take legally by descent or to those who take 
under will, or whether it is used as a word of lim¬ 
itation or of purchase, and whether it is applied to 
realty or to personalty, is discussed in the C.J.S. 
titles specifically involved, such as Bastards § 25 a 
notes 56-59, § 27 notes 45-49; Death § 34; Deeds 
§§ 99 c, 123; Descent and Distribution §§ 19, 61; 
Estates § 4; Insurance § 1158; Trusts § 186, also 
65 C.J. p 540 note 29-p 641 note 40; and Wills 
§§ 671-681, 870-879, also 69 C.J. p 207 note 86-p 
221 note 26, and p 505 note 89-p 526 note 34. See 
also 29 C.J. p 287 note 71, p 288 note 81-p 301 
note 53; and consult the Descriptive-Word Index. 


In Scotch law the word ‘Tieirs” comprehends not 
only those who succeed to lands but successors to 
personal property also.^^ 

-^Broader, Common, or Popular Sense. The word 

^Tieir,” or “heirs,” it frequently happens, is not 
used in any exact or technical way,i8 but is some¬ 
times employed in a colloquial, nontechnical or pop¬ 
ular sense and, in contrast with the strict tech¬ 
nical sense, discussed in the preceding subdivision, 
is not restricted to those who acquire real property 
by right of descent, but the common concept of the 
term is far broader and more inclusive, 20 as descrip¬ 
tive of a class of persons who cannot, in fact, take 
as heirs, in the strict, technical sense ;2i and it has 
often been used and construed as including all who 
would inherit either real or personal estate.22 So 
used, it has been said that the word '^eir” is not a 
“designatio personfle,”23 but is “nomen coUecti- 
vum,”24 or “nomen generalissimum,” and in a com¬ 
prehensive sense may include all kinds of heirs,2B 
and that the word “heir” is interchangeable with 
'Hieirs,” and “heirs” includes the smaller term 
^'heir,”20 the word, in such cases, being used in a 
collective sense as comprehending any number of 
persons who may happen to answer the descrip- 
tion.27 The word is ordinarily a word of inheri¬ 
tance,2 8 or connects itself logically with the concept 
of inheritance,2 9 and refers to a class of persons 


11. Md.—Rabe v. McAllister, 8 A.2d 
922, 927. 177 Md. 97. 

N.J.—Ahlemeyer v. Miller, 191 A. 836, 
838, 15 N.J.Mlsc. 469. 

29 C.J. p 291 notes 37-39. 

IS. Ark.—Johnson v. Knights of 
Honor, 13 S.W. 794, 795, 68 Ark. 
265, 259, 8 L..R.A. 732. 

Ky.—^Hig^nbothom v. Higglnbothom, 
197 S.W. 627; 628, 177 Ky. 271, 274, 
L.R.A.1918A 1106. 

29 C.J. p 292 note 67. 

See also Descent and Distribution $ 
19. 

13. Ind.—Fountain County Coal & 
Min. Co. V. Becklehelmer, 1 N.E. 
202, 102 Ind. 76, 81, 52 Am.R. 645. 

14. Conn.—Gerard v. Ives, 62 A. 607, 
609. 

29 C.J. p 290 note 24. 

IBk Ala.—Sloss-Sheffield Steel, etc., 
Co. V. Dollar, 64 So. 272, 274, 170 
Ala. 239. 

29 C.J. p 290 note 25. 

1^ U.S.—^Morsman v. Commissioner 
of Internal Revenue, C.CJL, 90 P. 
2d 18, 26. 113 A.L.R. 441. 

29 C.J. p 290 note 22. 

Blmllaily expMiaea 

(1) '*A living person has no heirs." 

—Kepler v. Castle, 117 N.M. 1029, 281 

IlL 444, 449—Duffield v. Duffleld, 108 


N.E. 673, 268 Ill. 29, Ann.Cas.l916D 
859. 

(2) **Nemo est hssres vlventls" 
that is, no one is heir to the living. 
—Gerard v. Beecher, 68 A. 488. 441, 
80 Conn. 363, 16 L.R.A.,N.S., 900— 
45 C.J. p 1380 note 16. 

(3) "In strictness of legal nomen¬ 
clature, the *heir/ in this country 
and in England, where the common 
law prevails, signifies one upon 
whom the law casts his ancestor’s 
estate Immediately upon the ances¬ 
tor's death.'*—^Matter of James. 30 
N.T.S. 1, 80 Hun 371. 374. 

17. Black D.D. 

1& MdL—Lobe v. Goldhelm, 188 A. 
6. 6, 153 Md. 248. 

N.Y.—In re Scott's Will, 204 N.Y.S. 
478, 494. 

29 C.J. p 294 note 85. 

19. Ark.—Dyer v. Lane, 161 S.W.2d 
678, 680, 202 Ark. 571. 

2a Cal.—Egilbert v. Hall, 112 P.2d 
291, 294, 44 CaLApp.2d 306, citing 
Corpus Juris. 

Pa.—^In re Line, 70 A, 791, 221 Pa. 
374. 378, 19 L.R.A.,N.S., 293—Ash¬ 
ton's Estate, 19 A. 699, 184 Pa. 290, 
296. 

21. Iowa.—^Furenes v. Severtson, 71 
N.W. 196, 197, 102 Iowa 822. 
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22. Conn.—^Morse v. Ward, 103 A. 
119, 120, 92 Conn. 408. 

With refereaoe to personalty 

It means, when there are no oth4r 
words to give it a different construc¬ 
tion, those bearing an analogous sit¬ 
uation with the heirs of real estate. 
—^Kiser v. Kiser, 55 N.C. 28, 80—29 
C.J. p 290 notes 18, 21. 

23, Ind.—^Morin v. Holliday,' 77 N.E. 
‘ 861, 862, 89 Ind.App. 201. 

2a N^C.—^Price v. Griffin, 64 S.E. 
372, 373, 160 N.C. 623, 29 L.R.A.,N. 
S., 935. 

29 C.J. p 288 note 74. 
as, N.C.—Miller v. Churchill, 78 N.C. 
872, 373. 

2a Kan.—In re Doyle's Estate, 103 
P.2d 52, 56, 152 Kan. 23, citing 
Corpus Juris. ^ 

29 C.J. p 288 note 72. 

27. U.S.—^Aspden’s Estate. C.C.Pa., 
2 F.Cas.No.689, 2 Wall.Jr. .368. 
Kan.—^In re Doyle's Estate, 103 P.2d 
52, 56, 152 KAn. 23, citing Corpus 
Juris. 

2& Fla.—^Reimer v. Smith, 142 So. 
603, 605, 105 Fla. 671. 

2a Minn.—^First & American Nat. 
Bank of Duluth v. Higgins, 293 N. 
W. 685, 591, 208 Minn. 295. 
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who take by succession from generation to genera¬ 
tion, and means all legally entitled to partake of 

the inheritance.30 

In common speech, therefore, it is frequently used 
to indicate those who come in any manner to the 
ownership of any property by reason of the death 
of the owner and in its primary sense, ‘‘heir’’ 
has been defined as a x>erson who inherits, or who 
may by law inherit,® ^ or one capable of in¬ 
heriting a person who receives, inherits, or is 
entitled to succeed to the possession of any prop¬ 
erty after the death of its ownerthe person on 
whom property devolves on the death of another, 
either by law or by will;®® the person who suc¬ 
ceeds to property on the death of another who is 
the ancestor.®® In this more general sense of the 
word, however,®^ as contrasted with its strictly 


proper sense, discussed in the preceding subdivision 
notes 13-16, death of the ancestor is not necessarily 
a requisite; and the word “heir” is capable of be¬ 
ing applied to one whose ancestor is living,®® as 
when it is sometimes used, or construed, as includ¬ 
ing “heir apparent,”®® “heir at law,”40 or “heir pre¬ 
sumptive,1 all of which terms presuppose the an¬ 
cestor to be living.^® 

-CivU-Law Meamng. In the Roman law and in 

the modem civil law, the term “heir” has an en¬ 
tirely different, and a more extended signification 
than in the common law.^® In the civil law it 
means one who succeeds to the rights and occupies 
the place of a deceased person, or is entitled to 
succeed to the estate of one deceased, whether by 
the act of the person or by operation of law;^^ a 
person who receives, by title of succession, all rights 


20. Flo.—Reimer v. Smith, 142 So. 
603, 605, 105 Fla. 671, cltlnir Cox- 
PUB Juris. 

29 C.J. p 289 notes 94, 95. 

Similarly expreased 
All who take generally, without 
exception, as a class of inheritable 
persons.—^Van Ollnda v. Carpenter, 
19 N.E. 868, 871, 127 IlL 42, 11 Am. 
S.R. 92. 2 L.R.A. 455. 

81. Gal.—Egilbert v. Hall, 112 P.2d 
291, 294, 44 Cal.App.2d 805, quot¬ 
ing OorpUB JtuAs. 

29 C.J. p 293 note 67. 

32. Cal.—^Egilbert v. Hall, supra, 
citing Corpus Jnxls. 

N.T.—^In re Armstrong's Will, 800 
K.Y.S. 81, 89, 164 Mlsc. 919, quot¬ 
ing Corpus Juris. 

29 C.J. p 288 notes 78, 79. 

88. U.S.—^Hutchinson Inv. Co. v. 
Caldwell, Kan., 14 S.Ct 504, 505, 

162 U.S. 65, 38 L.Ed. 366. 

N.T.—^In re Armstrong's Will, 800 
N.Y.S. 81, 89, 164 Misc. 919, quot¬ 
ing Corpus Juris. 

Similarly eaq^ressed 
Kindred who are capable of in¬ 
heriting.—^West V. Glisson, Tex.Civ. 
App., 184 S.W. 1042, 1043. 

8di Cal.—^Egilbert v. Hall, 112 P.2d 
291, 294, 44 Cal.App.2d 805, cit¬ 
ing corpus Juris. 

N.J.—In re Young's Estate, Orph,, 

163 A. 433, 435, 11 N.J.Misc. 27. 
N.T.—In re Armstrong's Will, 300 

N.Y.S. 81, 89, 164 Misa 919, quot¬ 
ing Corpus Jtiris. 

Or.—^Nunner v. Erickson, 61 P.2d 839, 
848, 161 Or. 576, citing Corpus 
Juris. 

29 O.J. p 288 note 82. 

25. Ill.—^Union Trust Co. v. Shoe¬ 
maker,- 172 IlLApp. 865, 408. 

Md.—^Rabe v. McAllister, 8 A.2d 922, 
927, 177 Md. 97, citing Corpus Ju¬ 
ris. 

Mifth- —EUnne v. Farmers' Mut Fire 


Ins. Co. of Hillsdale County, 217 
N.W. 766, 766, 241 Mich. 687. 

29 C.J. p 293 notes 75, 76. 

Similarly expressed 

(1) The word la often employed to 
denote a person who acquires or may 
receive property, either personal or 
real, by right of blood relation.— 
Matter of James, 80 N.Y.S. 1, 80 Hun 
371, 374. 

(2) One who. on the death of an¬ 
other, may acquire or succeed to his 
estate by right of blood and by ope¬ 
ration of law.—^Adams v. Akerlund, 
48 N.E. 454, 168 HI. 632, 638—Butter¬ 
field V. Sawyer, 68 N.E. 602, 187 Ill. 
698. 601, 79 Am.S.R. 246, 62 L.R.A. 76. 

(3) Heirs are the persons entitled 
by will or otherwise to share in the 
estates of decedents. 

Ala.—Graham v. De Yampert, 17 So. 

366, 106 Ala. 279, 283. 

Ill.—^Unlon Trust Co. v. Shoemaker, 
172 I11.APP. 366, 408. 

(4) When the right of the heir to 
have the property of his ancestor 
was secured by the Magrna Charta, 
an "heir" was not understood to 
mean one entitled to take by stat¬ 
ute of descent, but the term meant a 
child or relative by blood.—^Beals v. 
State, 121 N.W. 347, 361, 139 Wis. 
644. 

(5) For other statements see 29 
CJ. p 298 notes 71-73. 

36. N.T.—^In re Armstrongr’s Will, 
300 N.Y.S. 81, 89, 164 Misc. 919, 
quoting OOKpus Juris. 

29 C.J. P 289 note 93. 

37. N.T.—Heath v. Hewitt, 27 N.E. 
959, 127 N.Y. 166, 173, 24 Am.S.R. 
438, 13 L..R.A. 46. 

38. Conn.—^Lockwood v. Jesup, 9 
Conn. 272, 273. 

29 C.J. p 290 note 27. 

39. Del.—GBfialfrel Co, v. Du Pont, 
157 A. 918, 919, 18 DeLCh. 271. 

29 C.J. P 291 note 28. 
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40. Pa.—^McCrea's Estate. 86 A. 412, 
180 Pa. 81. 82. 

W.Va.—Stuart v. Stuart, 18 W.Va. 
675, 689, 690. 

41. N.Y.—^Matter of Phraner, 178 N. 
Y.S. 768, 772, 109 Misc. 287. 

29 C.J. p 291 note 30. 

42. Ind.—^Fountain County Coal & 
Min. Co. V. Beckleheimer, 1 N.E. 
202, 204, 102 Ind. 76, 52 Am.R. 645. 

43. Md.—Rabe v. McAllister, 8 A.2d 
922, 927, 177 Md. 97. citing Corpus 
Jnris. 

29 C.J. p 292 note 69. 

See also Haeres, Heredero, or Here- 
tier ante p 761 note 19-p 762 note 
35. 

OlvU-law classlflcation 

(1) The term heir has several sig¬ 
nifications. Sometimes it refers to 
one who has formally accepted a 
succession and taken possession 
thereof; sometimes to one who is 
called to succeed, but still retains 
the faculty of accepting or renounc¬ 
ing, and it is frequently used as ap¬ 
plied to one who has formally re¬ 
nounced. Hence the use of the word 
heir is in itself of but little moment 
It is the object and intent manifested 
by its use that is the natural thing. 
—^Mumford v. Bowman, 26 LaAnn. 
413, 417. 

(2) "The civil law recognizes sev¬ 
eral kinds of heirs, and the relation 
of the widow, under our statute, as 
the recipient of real estate by de¬ 
scent from her husband, is very 
analogous to that of "irregular heir" 
under the liouislana code.—^Brown v. 
Harmon, 73 Ind. 412, 415. 

29 C.J. p 292 note 59 [a] (1). 

(3) Under the civil law there 
were two sorts of heirs, called re¬ 
spectively "testamentary heirs" and 
“heirs at law" or "legal heirs."—^In 
re Harvey's Estate, 80 N.Y.S. 1, 2, 
80 Hun 371. 

44h HL—^Butterfield v. Sawyer, 68 N. 
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both, active and i>a3siye, which belonged to the de¬ 
ceased at the moment of his death.^® It applies 
to all persons who are called to the succession, 
whether by act of the party or by operation of 
law;4® and includes a universal legatee.^^ 

-Oompaxed with Other Terms. 

Issue. ''Issue” may be equivalent to "heirs, 
or "heirs of the body,”^9 without regard to degree.®® 
On the other hand, it has been said that "issue^* is 
more flexible than "heirs,”®^ and that the words 
"issue of his body^' are more flexible than the words 
"heirs of his body,” the former, more frequently 
than the latter, being interpreted as mere "descrip- 
tio personarum” and synonymous with "children,”®2 
although, when used in its broader sense, "heir” is 
much more extensive than "issue.”®® 

Other terms, "Heir** and "ancestor” are correla¬ 
tive terms see 3 C,J.S. p 1064 note 82. Depending 


on whether it is given its technical or its popular 
meaning, "heirs” has been held equivalent to, or syn¬ 
onymous with, "blood relation” see 11 C.J.S. p 367 
note 33, "child” see 14 C.J.S. p 1108 note 56, "de¬ 
scendant” see 26 C.J.S. p 985 note 49, "devisee,” 
see the C.J.S. title Wills § 1097, also 69 C.J. p 913 
note 27, and 29 C.J. p 295 note 4 [a], "distributee” 
see Descent and Distribution § 1 b notes 39, 40, 
"family” see 35 C.J.S. p 743 note 10, "heir at 
law,”®^ "legal heir,”®® "legatee,” see the C.J.S. title 
Wills § 1097, also 69 C.J- p 913 note 33, and 29 
C.J. p 295 note 4[a], and "next of kin.”®® Similar¬ 
ly it has been compared with, or distinguished from, 
"ayant cause” see 7 C.J.S. p 1313 note 2^ "body 
heir” see 11 C.J.S. p 379 note 51, "child” see 14 
C.J.S. p 1108 note 60, "debtor^’ see 26 C.J.S. p 31 
note 22, "devisee,” see the C.J.S. title Wills § 1097, 
also 69 C.J. p 913 notes 25, 26, and 29 C.J. p 295 
note 4 [a], "distributee,”®^ "estate” see Estates § 


E. 602. 604. 187 Ill. 598. 601. 79 Am. 
S.R. 246, 52 L..R.A 76. 

29 cur. p 292 notes 60-62. 

45. La.—Justus* Succession, 11 So. 
96. 44 La.Ann. 721, 728. 

Sinillar deflnltloxui 

(1) He who actively or passively 
succeeds to the entire property or 
estate, rights, and obligations of a 
deceased, and occupies his place.— 
Black L.D. 

(2) A universal successor In the 
event of death.—^Black L.D. 

46. Ill.—Walker v. Walker, 118 N.B. 
1014, 1019, 283 lU. 11—Meadow- 
croft V. Winnebago County, 64 N.Bl 
949. 960, 181 Ill. 604. 

Md.—Rabe v. McAllister, 8 A.2d 922, 
927, 177 Md. 97, citing Ooxpus Ja¬ 
ils. 

47. La.—Succession of Davis, 168 So. 
118. 119, 184 La. 969. 

4a Ind.—Allen v. Craft, 9 N.E. 919, 
921. 109 Ind. 476, 68 Am.R. 435. 

83 C.J. p 823 note 69. 

49- Ind.—Granger v. Granger, 44 N. 
E. 189. 190. 46 N.E. 80, 88. 147 Ind. 
95, 36 L.R.A. 186. 

33 C.J. p 823 note 60. 

6a N.T.—Soper v. Brown, 82 N.E. 
768, 770, 136 N.T. 244, 32 Am.S.R. 
731—^Harrison v. McAdam, 76 N.T. 
S. 701. 703, 80 Mlsc. 18. 

BL N.C.—^Ford v. McBrayer, 88 S.R 

738. 788. 171 N.a 420. 

sa U.S.—^Daniel v. Whartenby, Del., 
17 Wall. 689, 643. 21 L.Ed. 661. 

Del.—Farrell v. Paries. Ch., 17 A.2d 
17. 22, citing Coxpns JoiIb. 

N.C.—^Pord v. McBrayer, 88 S.E 736, 

739, 171 N.C. 420. 

29 C.J. p 304 note 28 [a]—38 C.J. p 
824 note 63. 

SimUany eacpressod 

(1) "Igsue of the body" is com-f 


monly used in a less restricted and 
technical sense than ‘‘heirs of the 
body.**—City National Bank v. Slo¬ 
cum. C.C.AOhio, 272 P. 11, 19. 

(2) “Heirs of the body” and "Is¬ 
sue** are not identical.—^Black v. 
Cartmell, 10 B.Mon., Ky., 188. 193. 

(3) “Heirs of the body*' and "Is¬ 
sue of his body** are not synonymous. 
—Bradford v, Griffin, 19 S.B. 76, 77. 
40 S.C. 468. 

53. Force of the words oompared 

(1) The word "heirs** Is stronger 
than the word “Issue.**—^Den v. Mc- 
Peake, 2 N.J.Law 291, 298. 

(2) The meaning of the word 
“heir" Is much more extensive 
that of "issue.** Thus, while the word 
“Issue" would be Included within the 
broader definition of the word “heir," 
a devise to heirs might Include a 
class not Included within a devise to 
hls Issue.—^Bodine v. Brown, 42 N.T. 
S. 202, 204, 12 App.Div. 335—29 C.J. 
p 296 note 2 [a]. 

B4i IlL—^Rolofson v. Rolofson, 246 
Ill.App. 306, 316. 

56. N.T.—New Tork Life Insurance 
& Trust Co. V. Winthrop, 142 N.E. 
431, 433, 237 N.T, 93. 81 A,L.R. 791. 

56. Ala.—Wllcoxen v. Owen, 186 So. 
897. 902, 237 Ala. 169, 125 A.L.R. 
589, citing Cozpos Jorls—^Tompkins 
V. Levy, 6 So. 346, 348, 87 Ala. 263, 
13 Am.S.R. 81. 

Del.—^In re Cavender*s Estate, 180 A. 

746. 748, 14 Del.Ch. 466. 

Fla.—Lowrlmore v. First Savings & 
Trust Co. of Tampa, 140 So. 887, 
889, 102 Fla. 740. 

Ind.—^Ruslng v. Ruslng, 23 Ind. 63, 
64. 

Miss.—Harris v. McLaran, 30 Miss. 
583, 571. 

N.J.—^Leavitt v. Dunn, 28 A- 690. 66 ' 
N.J.Law 809, 44 Am.S.R. 402—In re F 
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White’s Bstate, 165 A. 863, 864, 
112 N.J.Eq. 546—Caruso v. Caruso, 
143 A 771, 776, 103 N.J.Eq. 487— 
Lipplncott V. Purtell, 131 A 210, 
211, 98 N.J.Eq. 569—Trenton Trust 
&: Safe Deposit Co. v. Donnelly, 55 
A 92, 94, 65 N.J.Eq. 119—Tuttle 
V. Woolworth, 50 A 445, 447, 62 N. 
J.Eq, 532—^Reen v. Wagner, 26 A 
467, 468, 61 N.J.Eq. 1—Scudder*s 
Executors v. Vanarsdale. 13 N.J, 
Eq. 109, 110—^In re Derby*s Estate, 
180 A 216, 219, 18 N.J.Mlsc, 662. 
N.T.—Montignanl v. Blade, 39 N.E. 
719, 720, 146 N.T. Ill— Tillman V. 
Davis. 95 N.T. 17, 26. 47 Am.R. 1— 
In re Meahl's Estate, 271 N.T.S. 
666, 669, 241 App.Div. 333—^Bayley 
V. Lawrence, 118 N.T.S. 286, 288, 
133 App.Div. 888—New Tork Life 
Insurance & Trust Co. v, Hoyt, 52 
N.T.S. 819, 823, 31 App.Dlv. 84— 
Bodlne V. Brown, 42 N.T.S. 202, 
203, 12 App.Div. 335—Cushman v. 
Horton, 1 Hun 601, 602, 4 Thomp. 
& a 108, 104—In re Wlntringham’s 
Will, 292 N.T.S. 290, 296, 161 Mlsc. 
846—^In re Bawden*s Estate, 238 N. 
T.S. 166, 167, 136 Mlsc. 614—Crump 
V. Mangan, 168 N.T.S. 679, 681, 101 
Mlsc. 568—^Bayley v. Beekman, 117 
N.T.S. 88. 89. 62 Mlsc. 667—Hess v. 
Zahn, 107 N.T.S. 961, 963, 67 Mlsc. 
616—^In re Allison, 102 N.T.S. 887, 
891, 63 Mlsc. 222—^Matter of Slnz- 
helmer, 5 DezmSur. 321, 822— 

M'Cormlck v. Burke, 2 Dem.Sur. 
137, 139. 

N.C.—Tyson v. Tyson, 9 N.C. 472, 481. 
Pa.—^In re Simpson*s Estate, 166 A 
91. 93. 304 Pa 396, 78 AL.R. 989— 
In re Wooten's Estate, 97 A 1066, 
1067, 253 Pa 136^In re West’s Es¬ 
tate. 63 A. 407, 408, 214 .Pa 35. 

57- Ky.—^Louisville & N. R. Co. v. 
Coppage, 13 S.W- 1086, 1087, 12 
Ky.L. 200. 
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1 a note 35, 'legatee,”*>8 «next of kin,”69 and “of 
the blood” see 11 C.J.S. p 366 note 15. 

-^In phrases. 

Legitimate heirs. Children bom in lawful wed¬ 
lock,60 or children generally, not referring to heirs 
generally, collateral as well as lineal, or issue in 
indefinite succession,61 the use of the qualifying 
word “legitimate” indicating that “heirs” is not 
used in a technical sense, but rather in a popular 
sense, as meaning legitimate children, without ex¬ 
tending to the whole line of successors ;62 but the 
phrase has also been construed to mean heirs of his 
"body lawfully begotten.63 

The term, in particular connections, has been 
held equivalent to, or synonymous with, “chil¬ 


dren”64 and *Tawful heirs.”66 It has beeu distin¬ 
guished from, or held not equivalent to, “issue,” and 
“issue of his body.”66 

Testamentary heir. In the civil law, one who is 
named and appointed heir in the testament of the 
decedent. This name distinguishes him from a le¬ 
gal heir, one on whom the law casts the succession, 
and from a conventional heir, one who takes it by 
virtue of a previous contract or settlement,67 one 
to whom all the estate would be given by will;66 
the person who is created universal successor by 
a will.69 

Other Phrases. The following notes contain oth¬ 
er phrases in which the word occurs, and which 
have been defined or construed;*^6 or which are dis- 


:See also Descent and Distribution fi 
1 b notes 38-48. 

58. in the civil law 

(1) Under various articles of the 
civil codes, an heir is one who suc- 
•ceeds under a universal title; a lega¬ 
tee one who succeeds under a par¬ 
ticular title, and an heir to whom a 
speciflc thing is left Is considered 
4L legatee.—Escriche Dicclonario. 

(2) Following the principles of the 
•civil code, there is an essential dif¬ 
ference between instituting a legatee 
.and instituting an heir, because the 
latter succeeds by general right and 
the former by special right.—^Llor- 
^nte V. Rodriguez, 10 Philippine 686, 
:689. 

(3) Particular persons held to take 
:as heir and not as legatee, since the 
•distinction between the two is con- 
•stantly maintained throughout the 
code, and their rights and obligations 
differ materially.—^Del Rosario v. Del 
Rosario, 2 Philippine 321, 827. 

In Anglo-Amerloaa law see the C.J. 
:S. title Wills S 1097, also 69 CJ. p 
913 note 33-p 914 note 41, and 29 
C.J. p 295 note 4 [a]. 

59. Ala.—Wilcoxen v. Owen, 185 So. 
897, 902, 237 Ala. 169, 125 AL.R 
539, citing Corpiui Juris. 

Iowa.—^Kalbach v. Clark, llO N.W. 
599, 602, 133 Iowa 216, 12 L.R.A, 
N.S., 301, 12 Ann.Cas. 647. 

Me ,—Carrier v. Bornsteln, 1 A.2d 219, 
220, 136 Me. 1. 

If.T.—^New York Life Insurance & 
Trust Co. V. Hoyt, 52 N.T.S. 819, 
823, 31 App.Dlv. 84—In re Win- 
tringham's Will, 292 N.T.S. 290, 
295, 161 Misc. 346—In re Barrett’s 
Estate, 253 N.T.S. 658, 663, 141 
Misc. 637—^In re Milliette’s Estate, 
206 N.T.S. 842, 349, 128 Misc. 745. 
■Pa.—Ivins' Appeal, 106 Pa.St 176, 
183, 51 Atn.R. 516. 

(60. Ind.—Lamb'v. Medsker, 74 N.E. 
101^ OtOia, SS IndvApp. 662. 


N.T.—^Lytle v. Beveridge, 58 N.T. 
692, 604. 

61. N.T.—^Lytle v. Beveridge, supra. 

62. N.T.—^Prindle v. Beveridge, 7 
Lans. 225, 230. 

63. N.J.—^Dewan v. Cox, 9 N.J.Law 
10, 14. 

64. N.T.—Lytle v. Beveridge, 58 N. 
T. 692. 606. 

66. Cal.—Corison v. Williams, 208 P. 
381, 334, 58 Cal.App. 282. 

66. N.T.—Lytle v, Beveridge. 68 N. 
Y. 592, 605. 

67. Black L.D. 

68. Md.—^Rabe v. McAllister. 8 A2d 
922, 927, 177 Md. 97, citing Corpus 
Juris. 

69. Ill.—Walker v. Walker. 118 N.E. 
1014. 1019, 283 Ill. 11. 

Ely.—Higglnbothom v. Higglnbothom, 
197 S.W. 627, 628, 177 Ely. 271, L.R. 
A1918A 1106. 

7a Phrases construed 

(1) "Adopted heir” or "heir by 
adoption," construed as a child by 
adoption who is. In a limited sense, 
made an heir not by the law, but 
by contract evidenced by deed, and 
so distinguished from "heirs at law" 
and "lawful heirs." 

Mich.—^Morrison v. Sessions, 88 N.W. 
249, 70 Mich. 297, 308. 14 AmS.R. 
600. 

Mo.—Clarkson v. Hatton, 44 S.W. 761, 
143 Mo. 47. 57, 65 Am.S.R. 686, 89 
L.R.A. 748. 

29 C.J. P 301 note 65 [a]. 

(2) "Beneficiary heir" or "heir ben¬ 
eficiary," in the civil law, one who 
has accepted the succession under the 
benefit of an inventory regularly 
made, as where he apprehends that 
the succession will be burdened with 
debts beyond Its value, being thus 
distinguished from "unconditional 
heirs" who inherit without any res¬ 
ervation. or without making an In¬ 
ventory.—^Bla<dE L.D. 

(3) "Conventional heir," In the civ¬ 
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il law, one who takes a succession 
by virtue of a contract or settlement 
entitling him thereto; distinguished 
from "irregular heir," "legal heir” 
and "testamentary heir."—^Black L.D. 

(4) "Heir by custom," in English 
law, one whose right of inheritance 
depends on a particular and local 
custom, such as gavelkind, or bor¬ 
ough English.—Black L.D. 

(6) "Heir by devise," one to whom 
lands are devised by will; a devisee 
of lands; answering to the hares 
factus of the civil law.—^Black L.D. 

(6) "Heir by intestacy," in the civ¬ 
il law, the next of kin by blood in 
case of Intestacy. 

Ill.—Walker v. Walker, 118 N.E. 1014, 

1019, 283 m. 11. 

Ky .—^Higglnbothom v. Higglnbothom, 

197 S.W. 627, 628, 177 Ky. 271, 274, 

L.R.A.1918A 1105. 

(7) “Heir general," an heir at law; 
the ordinary heir by blood, succeed¬ 
ing to all the lands.—^Forrest v. 
Porch, 45 S.W. 676, 100 Tenn. 891, 
393. 

(8) “Heir institute,” in Scotch law, 
one to whom the right of succession 
is ascertained by disposition or ex¬ 
press deed of the deceased.—^Black L. 
D. 

(9) "Heir male," in English law, 
the nearest male blood relation of 
the decedent, unless further limited 
by the words "of his body" which 
restrict the inheritance to sons, 
grandsons, and other male descend¬ 
ants In the right line; and in Scotch 
law, an heir Institute, who, although 
not next In blood to the deceased, is 
his nearest male relation who can 
succeed to him.—Black L.D. 

(10) "Heir of conquest," In Scotch 
law, one who succeeds to the de¬ 
ceased in conquest.—^Black L.D. 

(11) "Heir of line," In Scotch law, 
one who succeeds lineally by right 
of blood; one who succeeds to the 
deceased In his heritage—^Blaok Ii.D. 
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onssed elsewhereJ^ For immerous other phrases as 3-8 and 10-12, p 243 notes 42-55, and 66-75, p 344 
to which more recent adjudications have not been notes 80-65, 2-7, and p 344 npte 9-p 345 note 98, 
found see 29 C.J. p 301 notes 66, 67, p 303 notes 


(12) “Heir of provision,” in Scotch 
law, one who succeeds as heir by vir¬ 
tue of a particular provision In a 
deed or instrument—Black Li.D. 

(13) “Heir of tailzie,” In Scotch 
law, he on whom an estate is set¬ 
tled that would not have fallen to 
him by legal succession.—^Black L.D. 

(14) **Heir of the blood,” an in¬ 
heritor who succeeds to the estate 
by virtue of consanguinity with the 
decedent either in the ascending or 
descending line. Including illegiti¬ 
mate children, but excluding hus¬ 
bands, wives, and adopted children. 
—Black L.D. 

(16) “Heirs and assigns,” distin¬ 
guished from “forever” see 36 C.J.S. 
p 1252 note 31, and sometimes con¬ 
strued as words of limitation, and 
sometimes as words of purchase.— 
In re Burrows' Estate, 182 N.E. 79, 
80, 259 N.Y. 449—^In re Tamargo, 116 
N.E. 462, 463. 220 N.Y. 225—In re 
Giosden’s Will, 286 N.Y.S. 309, 810, 
158 Misc. 99—29 C.J. p 346 note 28. 
See also 6 C.J.S. p 1037 notes 41, 49. 

(16) “Heirs and representatives,” 
as meaning next of kin or distribu¬ 
tees.—^In re Nelson's Estate, 74 A. 
861, 869, 9 Del.Oh. 1. 

(17) “Heirs lawfully begotten of 
their body,” as descriptive of chil¬ 
dren.—^Bowden v. Lynch, 91 S.E. 967, 
969, 173 N.a 203. 

(18) “Heirs or devisees,” as not 
Including a legatee.—^Brauns v. All- 
shie, D.C.Idaho, 5 F.Supp, 888, 389. 

(19) “Heir special,” in English 
law, the issue in tall, who claims per 
formam doni; by the form of the 
gift.—Black L.D. 

(20) “Heir substitute, in a bond,” 
in Scotch law, he to whom a bond is 
payable expressly in case of the cred¬ 
itor's decease, or after his death.— 
Black L.D. 

(21) “Heir unconditional,” in the 
civil law. one who inherits without 
any reservation, or without making 
an inventory, whether his acceptance 
is express or tacit; distinguished 
from “heir beneflclary.”—^Black L.D. 
See also Heir beneficiary supra this 
note. 

(22) “Irregidar heir,” In the civil 
law, one who is neither testamen¬ 
tary nor legal heir, and who has 
been established by law to take the 
succession, as when there are no di¬ 
rect or collateral relatives surviving 
the decedent, and the succession con- 
seauently devolves on the surviving 
husband or wife, or illegitimate chil¬ 
dren, or the stata—Black L.D., citing 
Miller V. Miller, 29 So. 802, 105 La. 
257. 262. 


(23) “Joint heirs.” in general, co¬ 
heirs; but the term is also applied 
to those who are or will be heirs to 
both of two designated persons at 
the death of the survivor of them, 
the word “Joint" in the latter case 
being applied to the ancestors rather 
than the heirs.—^Black Li.D. 

(24) “Last heir,” he to whom the 
lands come If they escheat for want 
of lawful heirs, namely, sometimes 
the lord of whom the lands are held, 
sometimes the king.—Cyclopedic L. 
D. 

(26) “Lawful bodily heirs,” as not 
synonymous in all respects with 
“lawful issue.”—^Yarrlngton v. Free¬ 
man. 255 S.W. 1034, 1035, 201 Ky. 136. 

(26) “Lawfully begotten heirs.”— 
Watson V. Williamson, 30 So. 281, 283, 
129 Ala. 362—36 C.J. p 970 note 37 

[b]. I 

(27) “Legal heir,” in the civil law, 
one who takes the succession by re¬ 
lationship to the decedent and by 
force of law, distinguished from a 
testamentary or conventional heir.— 
Black L.D. See also the C.J.S. titles 
Deeds S 99 c. Descent and Distribu¬ 
tion S 19, Insurance § 1168, and Wills 
§S 673-680, also 69 C.J. p 207 note 2- 
P 220 note 19. and 29 C.J. p 348 note 
78-p 344 note 86. 

(28) “Legal heirs and next of kin.” 
—Oleson V. Somogyi, 107 A 798, 800, 
90 N.J.Eq. 342. 

(29) “Living heir” and “living 
heirs,” as equivalent to “living de¬ 
scendants” see 26 C.J.S. p 986 note 72, 
and given their technical m ppuing 
as including all the legal heirs.—^Pot¬ 
ter V. Potter, 187 N.E. 426, 427, 306 
Ill, 37—^Lee v. Roberson, 180 N.E. 774, 
778, 297 UL 821—29 C.J. p 846 notes 
65, 66. 

(80) “My legal personal heirs and 
representatives.”—Genung v. Best, 
135 A 614, 616, 100 N.J.Eq. 250. 

(31) “Natural heir,” generally, a 
lineal descendant, an heir begotten 
of the body, or heirs by consanguin¬ 
ity as distinguished from heirs by 
adoption; also distinguished from 
“collateral heirs.” 

Ark.—Maynard v. Henderson, 173 S. 
W. 831, 832, 117 Ark. 24, Ann.Ca8. 
1917A 1167. 

Pa.—Crawford v. Withrow, 171 A 
894, 895, 314 Pa. 497, quoting Cox- 
pus ^nuls. 

29 C.J. p 344 notes 90, 92. 

See also the C.J.S. titles Deeds 9 99 
note 80, construed in a deed; and 
WlUs 8§ 679, 917, also 69 C.J. p 
^19 note 7-p 220 note 14, p 687 
note 93-p 688 note 10. 

(32) “Nearest and lawful heirs.”_ 
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Reinders v. Hoppelman, 7 S-W. 288, 
290, 94 Mo. 338. 

(S3) “Nearest male heirs.”—Jones 
V. Jones. 61 A. 362, 363, .201 Pa. 648. 

(34) “Respective heirs and as¬ 
signs,” as necessarily implying the 
idea of substitution or representa¬ 
tion.—^In re Hoermann's Estate, 290 
N.W. 608, 611, 234 Wis. 130, 128 AL. 
R 89. 

(86) “Unto him and his heirs and 
assigns forever,” presumed to be 
words of limitation, and to limit an 
estate even where the subject mat¬ 
ter of the gift is money.—In re Hoer- 
mann’s Estate, supra. 

(86) “Without living heirs of their 
body,” as Importing a definite failure 
of issue.—Glover v. Condell, 46 N.E. 
173, 179, 163 Ill. 566, 35 L.R.A. 360. 
7L Phrases elsewhere dlsoiuised 

(1) “Bodily heir,” “bodily heirs” 
and “heir or heirs of the body,” de¬ 
fined generally see 11 C.J.S. p 376 
notes 30-41, p 880 note 74-p 381 note 
99; and as more specifically con¬ 
strued or applied see the C.J.S. titles 
Deeds 99 99 c, 110-118, 126 a; Es¬ 
tates 99 4, 11, 21; and Wills 9 679, 
also 69 dJ. p 219 note 7-p 220 note 
14. 

(2) “Children or heirs” see 14 C.J. 
S. p 1109 note 75. 

(3) “Collateral heir” see Descent 
and Distribution 9 88. 

(4) “Expectant heir” see Descent 
and Distribution 9 19. 

(6) “Forced heirs” or “necessary 
heirs” see the C.J.S, titles Descent 
and Distribution 9 26, Wills 9 98, 
also 68 C.J. p 513 note 97-p 616 note 
40. 

(6) “Heir apparent” see Descent 
and Distribution 9 61. 

(7) “Heir at law” see the C.J.S. 
titles Deeds 9 99 c. Descent and Dis¬ 
tribution 9 19, and Wills 9 673, also 
69 C.J. p 207 note 2-p 210 note 16, 
and 27 dJ. p 802 note 77^ 808 note 
93. 

(8) “Heir presumptive” see De¬ 
scent and Distribution, 9 61. 

(9) “Heirs of children'! and “heirs 
or children” see 14 C.J.S. p 1109 notes 
78. 79. 

(10) “Lawful heirs” see the CXJ.S. 
titles Descent and Distribution 9 19, 
and Wills 99 673-680, also 69 dX 
p 207 note 2-p 220 note 19. 

(11) “Lineal heir” or “lineal heirs” 
see Deeds 9 126 b, and Descent and 
Distribution 9 19. 

(12) “Right heirs” see the C.J.S. 
UUes Deeds 99 99, 126 b. and Wills 
9 679, 69 dJ. p 219 note 7-p 220 note 
14, and 29 dJ. p 344 notes 97-7. 



39 C.J.S. 


HEIRS OR HEIRS—HELP 


As a Verb 

To inherit; also it may be used in the sense of 
to have, to receive, to succeed 

HEIBDOM. Succession by inheritance.'^^ 

HEIRESS. A female heir;'^^ a female heir to a 
person having an estate of inheritance; and when 
there are more than one, they are called ^^coheiress- 

HEIRLOOM. A chattel, which, contrary to the na¬ 
ture of chattels, shall go by special custom to the 
heir along with the inheritance, and not to the ex- 
•ecutor.'^® 

HEIRSHIP. The quality or condition of being heir, 
or the relation between the heir and his ancestor.'^'^ 
It is a legal right, regulated by law, to be enjoyed 
subject to the conditions prescribed by statute, and 
not a mere privilege.*^® 

HELD. The preterit and past participle of ^Hiold,” 
q. V. 

HELEN. As a feminine personal name, see the 
C.J.S. title Names §§ 3, 8, 12, also 45 C.J. p 375 
note 97 [b] (4). 

HELIX. Anything having a spiral form, as an 
-electrical conducting coil; also, the curve formed 
on any cylinder, especially a right circular cylinder, 

‘73. Ky.—^Parrott v. Graves, 82 S.W, 

605, 606, 17 Ky.L. 773. 

Va.—Randolph v. Wright, 81 Va. 

608, 612. 

‘*To heir aa estate” Is a common 
expression, and means to take as 
heir, to inherit.—^Hall v. Chaffee, 14 
N.H. 216, 224. 

73. Black L.D. 

■74. N.J.—Chadwick v. Chadwick, 37 
N.J.Bq. 71, 76. 

'VB. Black Li-D. 

76. Black Ij.D. 

29 C.J. p 346 note 16. 

Derivation 

The saxon termination “loom” sig¬ 
nifies a limb or member, so that an 
heirloom is nothing else but a limb 
er member of the inheritance. “Heir¬ 
looms” are generally such things as 
cannot be taken away without dam¬ 
aging or dismembering the freehold; 
such as deer in a park, doves in a 
cote, deeds and charters, etc.—^Black 
-L.D. 

77. Black Li.D. 

78. Wls.—Winke v. Olson, 160 N.W. 

164, 167, 164 Wis. 427. 

'“Helrslilp movables” 

In Scotch law, the movables which 


by a right ■'line in a plane that is’ wrapped ro'und the 
cylinder, as an ordinary screw thread; any curve, 
on a developable surface, that rolls out into a right 
line when the surface is flattened out upon a 
plane.*^® 

HELL In general, a place where outcast persons 
or things are gathered; the abode of evil spirits; 
the place or state of punishment for the wicked 
after death.®® It has been said that the word is a 
synonym for all that is evil and corrupt in the 
grossest and basest sense of those tcrms.®^ 

In England, the name frequently given to a place 
under the exchequer chamber, where the king’s debt¬ 
ors were confined.®® 

heller. The name of a modem Austrian copper 
coin.®® 

HEIM. In one sense, the tiller or handle of the 
rudder of a ship. In other senses, a covering for 
the head in war, a coat of arms bearing a crest; 
also thatch or straw.®^ 

HELMSMAN. See Collision § 1 a note 48, also 11 
C.J. p 1016 note 16. 

HELOWE-WALK The end-wall covering and de¬ 
fending the rest of the building.®® 

HELP. As a noun, a helper; assistant, especially 
1 a hired one.®® 

pleasant. For instance, in Dickens' 
celebrated novel of ‘The Tale of Two 
Cities,’ Jerry Cruncher’s wife made 
his home very unpleasant to him by 
her habit of 'fiopping,' as he termed 
it, in saying her prayers on aJl occa¬ 
sions. So a habit of drinking or 
smoking might to the refined prohi¬ 
bitionist be intolerable, a hell on 
earth, and to others Just the thing 
that would make life pleasant.’’— 
Saillard v. Saillard, 2 Tenn.Ch.A. 896, 
402. 

82. Black Ii.D. 

83. N.T.—Czemey v. Haas, 129 N.T. 
S. 637. 641, 144 App.Div. 430. 

84. Black L.D. 

85. Black L..P. 

86. Webster New Int.D. 

“All neoessazy help” 

Power to appoint “all necessary 
help” at a prison held to Include au¬ 
thority to employ a physician for the 
prisoners.—State v. Hobart, 13 Nev. 
419, 421. 

“To find heip^’ 

Construed as meaning to furnish 
such manual labor on request as 
might reasonably be needed to ac¬ 
complish the work contracted for.— 
Ladd V. Patten, 66 Me. 97, 98. 


go to the heir, and not to the ex¬ 
ecutor, that the land may not go to 
the heir completely dismantled, such 
as the best of furniture, horses, cows, 
etc., but not fungibles.—^Black L.D. 

79. U.S.—In re Liddell, Cust & Pat. 

App., 69 F.2d 370, 372. 

aa Webster New Int.D. 

81. Qa.—^Atlanta News Pub. Co. v. 

Medlock, 61 S.B. 766, 768, 123 Ga. 

714, 718, 3 L.R.A.,N.S., 1139. 

“Kell OIL earth” 

“The words . . . have not, so 
far as we are aware received any 
Judicial construction, and cannot nec¬ 
essarily have any fixed or statutory 
meaning. It must be somewhat a 
matter of taste and Imagination as 
to what would be a veritable hell on 
earth. There are marked differences 
of opinion abroad as to what the 
hell not on earth is, and indeed as 
to whether there is such a place or 
condition. And all that we can infer 
from such language is that a hell is 
a very unpleasant place or situation. 
But what would be very unpleasant, 
or to use the language in the bill, 
*hell,’ to one would to another of 
different taiates, education or preju¬ 
dices, be perfectly tolerable or even 
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EELP—HENCB 


89 C.J.S. 


As a verb, to aid, to assist as, for example, to 
help another make a sale of his land.^^ 

^^elp” has sometimes been held synonymons with 
"promote”*® 

HELPEB. One who is employed as assistant to 
another in doing some kind of work.®® 

HELPLESS. Dependent, destitute of help or 
strength, feeble, incapable of acting without as¬ 
sistance, incapable of self-support or self-defense; 
needing help, unable to help or defend one’s self, 
weak.®i The term has been applied to a dog as in¬ 
dicating that it is indifferent to its surroundings 
despite particular circumstances of danger.®* 

HELPLESSNESS. The state of being helpless.®* 
The phrase "utter helplessness” has been distin¬ 
guished from "total disability” see 26 C.J.S. p 1324 
note 6. 

HELSING. A Saxon brass coin, of the value of a 
half-penny.®^ 

HEMATOMA. A hemorrhage from broken vessels 
into the tissues.®® 

HEMEPLEGIA and HEMIPLEGY. See the C.J.S. 
title Insane Persons § 2, also 32 C.J. p 611 notes 86, 
87. 

HEMMED HANDHEBOHIEPS. See ante p 770 
note 50 (3). 

HEMOL. A derivative of the coloring material of 
the blood from crystallized hemoglobin obtained di¬ 
rectly from solutions of ox blood. It is combined 
of various elements, zinc, iron, mercury, iodme, and 


bromine.®® 

HEMOLDBOEH or HELMELBORGH. An old 

Norse term, meaning a title to possession.®*^ 

HEMOPEEICABDITTM. The filling of the peri¬ 
cardial cavity with blood flowing from a ruptured 
aneurysm, and the clotting of the blood content.®* 

HEMORRHAGE. A dischaige of blood from blood 
vessels; usually applied to flux, either external or 
internal, from a vessel or vessels ruptured by dis¬ 
ease or by a wound, and constituting, when consid¬ 
erable and unchecked, an immediate danger ta 
life.®® 

HEMP. A tall Asiatic herb, widely cultivated, the 
tough bast flber of which is used for the manufac¬ 
ture of cloth, floor covering, and cordage. The 
tender parts, its flowers and leaves, yield bhang, and 
are employed in pharmacy under the name of "can- 
nabin,” or "cannabis.”! 

HEMSTITCHED AND EMBROIDERED HAND- 
KERCHIEFS. See ante p 770 note 50. 

HEN. As an abbreviation see Abbreviations 1 C. J.. 
S. p 276 note 5. 

In its general sense, the common domestic or 
barnyard fowl, Gallus domesticus, or any specimen 
of this fowl, in all its varieties and without regard 
to gender; a chicken.® Under particular circum¬ 
stances, the term has been held to include a pullet,®^ 
and to be synonymous with "chicken” see 14 C.J.S. 
p 1104 note 74 in Pocket Parts. 

HENCE. As a deduction from the preceding state¬ 
ment or premises, consequently, therefore some- 


67. Webster New IntD. 

sa Wis.—Hooker v. Hyde. 21 N.W. 
52. 54. 61 Wis. 204. 

89. Cal.—^Bank of Italy v. Johnson. 
251 P. 784. 792. 200 Cal 1. 

90. Century D. 

Partionlar appUoatloiui 

CD A clerk or bartender In a hotel 
—Weaver v, Wheaton. 2 Pa.Co. 428, 
430. 

(2) The '^helper” of an operator 
or pressman of a printing press Is 
sometimes called a ‘‘press feeder.”— 
Doerr v. Dally News Pub. Ca. 106 
N.W. 1044, 97 Minn, 248, 249. 

(3) One tending the operation of 
carding machines in a wool factory. 
—Truntle v. North Star Woolen Min 
C!o.. 58 N.W. 832, 833, 57 Minn. 62. 

(4) One who hauls ore and dumps 
it In the furnace at a smelter.—Ko- 
tera v. American Smelting and Refin¬ 


ing Co., 114 N.W. 945, 946. 80 Neb. 
648. 

91- Qa.—^Macon, D. & S. R, Co. v. 
Moore, 64 S.D. 700, 708, 126 Qa 
810. 

92. Ala—Owen v. Southern Ry. Co., 
133 So. 33. 34. 222 Ala 499. 

93. Century D. 

SA Black L.D. 

96. Neb.—^Eielley v. McCauley, 296 
N.W. 437, 438. 139 Neb. 60. 

9a U.S.—Wisconsin Alumni Re¬ 
search Foundation v. George A. 
Breon & Co., Inc., C.C.AMo., 85 F. 
2d 166. 170. 

97. Black LuD. 

98. N.J.—Jones v. Newark Termi¬ 
nal & Transp. Co„ 24 A2d 564, 566, 
128 N.J.Law 190. 

99. Century D. 

"8ub-diixttl hMnoxxhags*’ 

A hemorrhage between the dura 


and the skull.—Altmayer v. Travel¬ 
ers Protective Ass'n of ALmerlca^ C.C. 
AWls., 119 P.2d 1006, 1006. 

1- Fla—Simpson v. State, 176 So^. 

515, 516. 129 Fla 127. 

For history and uses of the plant 
see Cannabis 12 C.J.S. p 1111 note 
46 and p 1112 note 61. 

2, Century D, 

‘‘Hen house” 

A building In which chickens and' 
other poultry are housed.—^Lucas v. 
Stata 39 So. 821, 144 Ala 63. 3 Ij.R. 
A,N.S., 412. 

8i CaL—^Poultry Producers of Cen¬ 
tral California v. Nilsson, 289 P.. 
1086, 1088. 197 Cal. 246. 

4. Webster New Int.D. 

"Hence In this case” held to be the< 
eauivalent of “therefore.”—Alexan¬ 
der V. People, 96 Ill. 96, 101. ■ 
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89 C.J.S. 

times the equivalent of "so.”^ 


EENCE—EER OB SEES 


HENCEFORTH. A word of futurity,^ meaning 
from this time forth, from now on.*^ 

As employed in legal documents, statutes, and the 
like, the word always imports a continuity of ac¬ 
tion or condition from the present time forward, but 
excludes all the past.^ 

HENCEFORWARD or HENCEFORWARDS. 

From this time forward; henceforth.® It has been 
said that the word, as used in a particular resolve 
by the legislature, does not necessarily convey the 
idea of perpetuity; that it means no more than 
hereafter, which may import a permanent or tempo¬ 
rary arrangement, according to the general tenor 
of the instrument and the nature of the subject mat¬ 
ter about which it is uaed.i® 

HENCHMAN. An attendant, a follower,a foot¬ 
man, a herald, or one who holds himself at the bid¬ 
ding of another a hanger-on, a page,!® a serv¬ 
ant,or a servile assistant and subordinate;!® it is 
now chiefly used as a political cant term,!® a,nd has 
come to mean here a political follower.!^ Although, 
in a particular connection, it may be used in a bad 
sense,!® it is not necessarily a word of sinister 
meaning;!® i^^t is sometimes used in the sense of 
^‘friend.”20 

HENEDFENNY. A customary payment of money 
instead of hens at Christmas; a composition for 

•cggs.2! 

HENFARE. A flne for flight on account of mur- 
der.22 


HENGHEN. In Saxon law, a prison, a goal, or 
house of correction.®® 

HENGWYTE. Saxon, in old English law, an ac¬ 
quittance from a flne for hanging a thief.®^ 

HENRICTJS VETUS. Henry the Old, or Elder, 
that is, King Henry I, so called in ancient English 
chronicles and charters, to distinguish him from the 
subsequent kings of that name.®® 

HEORDFAETE or HUDEFAEST. In Saxon law, 
a master of a family, keeping a house, as distin¬ 
guished dErom a lower class of freemen, namely, “fol- 
geras,” or "folgarii,” who had no habitations of 
their own, but were house-retainers of their lords.®® 

HEORDFENNY. Peter’s pence-®7 

HEORDWERCH. In Saxon law, the service of 
herdsmen, done at the will of their lord.®® 

HEPBURN ACT. The name commonly given to an 
act of congress of June 29,1906, amending §§ 1, 6, 
14^ 15, 16, and 20 of the Interstate Commerce Act 
of February 4, 1887, and adding §§ 16a and 24 
thereto.®® 

HEPTARCHY. A government exercised by seven 
persons, or a nation divided into seven govern¬ 
ments.®® 

HER or HERS. ‘*Her” may be a possessive adjec¬ 
tive and also the objective or possessive case, fem¬ 
inine, aing ular of the personal pronoun "she,” q. v.; 
and "hers” is generally a possessive pronoun,®! de- 
flned as meaning of or belonging to her.®® Both 


5. Ind.—Clem v. State. 88 Ind. 418. 
431. 

6. N.T.—Thomson v. American Sure¬ 
ty Co.. 62 N.B3. 1073. 1074. 170 N.T. 
109. 

7. Century D. 

8. Black L.D. 

**From henceforth” 

U.s.—U. S. V. Le Baron. Ala., 19 
How. 73, 75, 16 L.Bd. 626. 

8. Century D. 

la Mass.—Opinion of Chief Justice, 
7 Pick. 126 note, 128 note. 

11. Tex.—Oates v. State, 148 S.W.2d 

780. 783, 140 Tex.Cr. 228. 

12. Black Li.D. 

13. Md.—Barnes v. State, 41 A- 

781. 783, 88 Md. 347. 

14. Md.—Barnes v. State, supra. 
Tex.—Gates v. State, 148 S.W.2d 780, 

783. 140 Tex.Cr. 228. 

15. Ky.—Herald Pub. Co. v. Feltner. 
104 S.W. 870, 373, 168 Hy. 86. 


16. Tex.—Gates v. State. 148 S.W. 
2d 780, 783, 140 Tex.Cr. 228. 

17. Black Li.D. 

la Ky.—^Herald Publishing Co. v. 
Feltner, 164 S.W. 370. 873, 168 Ky. 
85. 

Tex.—Gates v. State, 143 S.W.2d 780, 
783, 784, 140 Tex.Cr. 228. 

19. Tex.—Gates v. State, supra. 

9a Tex.—^Davls v. State, 106 S.W. 
144, 146, 62 Tex.Cr. 149. 

21. Black L.D. 

23. Black Li.D. 

3a Black Li.D. 

24. Black Li.D. 

9a Black Li.D. 

2a Black Li.D. 

27. Black Ij.D. 

2a Black Li.D. 

29. Black Ii.D. 
sa Black li.D. 


Anglo-Saxon Heptarchy 

By the year 660, seven different 
monarchies had been formed In Eng¬ 
land by the German tribes, namely, 
that of Kent by the Jutes; those of 
Sussex, Wessex, and Essex by the 
Saxons; and those of East Anglia, 
Bemlcla, and Delra by the Angles. 
To these were added, about the year 
586, an eighth called the **Klngdom 
of Mercia,” also founded by the An¬ 
gles, and comprehending nearly the 
whole of the heart of the present 
kingdom. These states formed what 
has been designated the ”Anglo-Sax- 
on Octarchy,” or more commonly, 
although not so correctly, the “An¬ 
glo-Saxon Heptarchy,” fjrom the cus¬ 
tom of speaking of Eelra and Beml¬ 
cla under the single appellation of 
the "Kingdom of Northumberland.”— 
Black Ij.D. 

81. Century D. 

32. Standard IX 
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EEB OB EEB8—HEBCISCUNDA OB EIBCISCUNDA 


words are used as referring exclusively to females,33 
and, like the corresponding masculine form, “his,” 
see He ante p 805 notes 39, 41, may, depending on 
the circumstances, denote entire ownership or pos- 
session,34 or may refer to authority and control, 
rather than ownership, and may signify simple pos¬ 
session, or some other relation not that of an own¬ 
er.3 5 

Phrases employing the word are set out in the 

note.36 

HEKAU). In ancient law, a diplomatic messenger 
who carried messages between kings or states, and 
especially proclamations of war, peace, or truce.37 

In English law, an officer whose duty is to keep 
genealogical lists and tables, adjust armorial bear¬ 
ings, and regulate the ceremonies at royal corona¬ 
tions and funerals.33 

HERATiDBY, The art, office, or science of her¬ 
alds; also, an old and obsolete abuse of buying and 
selling precedence in the paper of causes for hear- 
ing.39 

HERALDS’ COLLEGE. In England, an ancient 
royal corporation, first instituted by Richard III in 
1483, comprising three kings of arms, six heralds, 
and four marshals or pursuivants of arms, together 
with the earl marshal and a secretary.^® 

HERBAGE. The green pasture and fruit of earth 
provided by nature for the food or bite of cattle; 
feed for cattle in fields and pastures, and nothing 
more; a species of pasturage, distinct from com¬ 
mon,and referred to as an easement or liberty in 
English law, consisting in the right to pasture cat¬ 
tle on another’s ground.^3 Jt has been said that 
acorns, chestnuts, beechnuts, figs, and the like are 


not herbage, and that the term does not include a 
right to out grass, or dig potatoes, or pick apples.*^ 
It has been distinguished from “vesture.”^^ 

HERBAGIXJM ANTERIUS. The first crop of grass 
or hay, in opposition to aftermath or second cut- 

ting.43 

HERBAJE. In Spanish, a collection of herbs; a 
fee paid for pasturage and, in Aragon, a tax paid in 
proportion to one’s herds.^® 

HERBENGER or HARBINGER. An officer in the 
royal house, who goes before and allots the noble¬ 
men and those of the household their lodgings; al¬ 
so, an innkeeper.^"^ 

HERBERGAGIUM. Lodgings to receive guests in 
the way of hospitality.^® 

HERBERGARE. To harbor; to entertain.49 

HERBERGATUS. Harbored or entertained in an 
inn.39 

HERBERT or HERBURY. An inn.®^ 

HERBOLARIO. In Spanish law, an empiric herb 
doctor for whom a license is required,®® 

HEROIA. Aharrow.®3 

HEROIARE. To harrow.®^ » 

HERGIATURA. In old English law, harrowing, 
work done with a harrow.®® 

HERCISGTJNDA or HIRGISGDNDA. In the civil 
law, a variant form of the more commonly used 
“erciscunda,” meaning to be divided.®® 


83. Ark.—Warner v. State, 17 S.W. 

6. 7, 54 Ark. 660. 

29 C.J. p 847 note 56. 

34. U.S.—Elyton Land Co. v. Mc- 
Elrath, Alcu. 58 F. 763, 766, 3 C.C.A 
649. 

36. Cal.—People v. Arthur, 82 P.2d 
1002, 1003. 1 Cal.App.2d Supp., 768. 
3& Phrases construed 

(1) "Her and her children" and 
“her children" see 14 C.J.S. p 1109 
notes 80, 81. 

(2) ‘Her property."—^McDuffie v. 
Montgomery, C.C.111.. 128 F. 105, 111. 

(3) “Her real estate" means the 
separate real estate of the wife.— 
Fletcher v. Monroe, 48 N.E. 1063, 
1064, 145 Ind. 66. 

(4) “Her store."—^People v. Arthur, 
32 P.2d 1002, 1003, 1 Cal.App.2d Supp. 
768. 

(5> “Shall desire .for her use."— 


Greene v. Smith, 19 A. 1081, 1082, 17 
R.I. 28. 

37. Black L.D. 

38. Black L.D. 

39. Black L.D. 

40. Black L.D. 

The heralds’ hooks, compiled when 
progresses were solemnly and reg¬ 
ularly made into every part of the 
kingdom, to inquire into the state 
of families, and to register such 
marriages and descents as were ver¬ 
ified to them on oath, are allowed to 
be good evidence of pedlgrrees. The 
heralds’ office is still allowed to make 
grants of arms and to permit change 
of names.—^Black L.D. 

4L N.H.—Simpson v. Coe, 4 N.BL 
301, 803. 

29 aJ. p 847 note 62.’ 

Common of pasture see Common 
Lands S 4 b (1). 
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43. Black L.D. 

43. N.H.—Simpson v. Coe, 4 K.EL 
801, 303. 

4A N.H.—Simpson v. Coe, supra. 

45. Black L.D. 

46i Escriche Dlcdonarlo. 

47. Black L.D. 

4a Black L.D. 

4a Black L.D. 

5a Black L.D. 

61. Black L.D. 

6a Escriche Dlcclonario. 

5a Black L.D. 

64. Black L.D. 

55. Black L.D. 

6a Black LuD. 

See also 30 C.J.S. p 1133 note 85. 

Actio famines heroisouades—-an ac¬ 
tion for dividing an inheritance.— 
Black L.D. 
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HERD. As a notiiij 'a'nionber, a collection of many 
individuals, particularly a number of beasts assem¬ 
bled together;® 7 an indefinite number, more than a 
few, of cattle, sheep^ horses, or other animals of the 
larger sorts, assembled and kept together as one 
drove and under one care and management.®® 

As a verb, to tend, lead, or drive as a herdsman;®® 
to tend, take care of, manage, and control a herd 
of cattle or other animals; it implies more than 
merely driving them from place to place,®® as from 
one range to another for grazing and feeding 
and means more than merely driving and retain¬ 
ing stock upon particular premises.®® 

HERDER. Generally, one employed in the care of 
a herd of beef cattle or a flock of sheep.®® 

In a particular application, the term describes 
a person who is in the herding business, who takes 
horses, mules, cattle, and sheep into his possession, 
and away from the possession and control of their 
owner, and is.responsible for their s^fe-keeping and 
safe return at the expiration of the agreed time;®^ 
and so refe^ to an independent contractor for the 
herding of cattle, rather than to one employed for 
wages by the month.®® 

It has been distinguished from ^'driver” see 28 
C.J.S. p 494 note 57, and "fairmer” see 36 C.J.S. 
p 752 note 39. 


HERDEWIGH. A grange or place for cattle or 
husbandry.®® 

HERDWERGH or HEORDWERCH. Herdsmen’s 
work, or the customary labor done by shepherds and 
inferior tenants, at the will of the lord.®'^ 

HERE. In the place or region where the person 
speaking is; on this spot or in this locality.®® 

HEREAFTER. A word with a distinct meaning, 
pertaining to something that will occur in the fu¬ 
ture, and defined as meaning after this time, in fu¬ 
ture time;®® in time to come;*^® subsequently 
also, as a noun, a future existence or state, or some 
future time or state.*^® The term does not neces¬ 
sarily refer to or imply unlimited duration;7® and 
has been contrasted with “afterwards” see 2 C.J.S. 
p 1012 note 73, and “forever” see Forever 36 C.J.S. 
p 1252 in Pocket Parts. 

HEREBANNUM. In old English law, a proclamar 
tion summoning the army into the field; and a 
mulct or fine for not joining the army when sum¬ 
moned; also a tax or tribute for the support of the 
army.*^^ 

HEREEOTR The royal edict summoning the peo¬ 
ple to the field.'^® 

HEREBY. By this act or statute,*?® will,'?'? or oth- 


TamlUa nerolsoiuiida—an inherit¬ 
ance to be divided.—^Black L.D. 

57, Utah.—^Brim v. Jones, 45 P. 46, 
352, 354, 13 Utah 440. 

58. Black L.D. 

69. Mont.^SchTeiner v. Deep Creek 
Stock Ass’n, 217 P. 663, 665, 68 
Mont. 104. 

ea Black L.D. 

61. Idaho.—Phipps v. Grover, 75 P. 
64, 65, 9 Idaho 415. 

68. Or.—^Fiy v. Hubner, 57 P. 420, 
421, 35 Or. 184. 

Phrases oonstined 

(1) "Herd or stock laws" see Ani¬ 
mals 5 185 b (2) (d). 

(2) "Under herd and In charge of 
herders," In grazing districts gen¬ 
erally, the term has a well under¬ 
stood meaning, conveying the idea 
that a considerable number of do¬ 
mestic animals are gathered and held 
together by herders in constant at¬ 
tendance on them and in control of 
their movements from place to place 
on the public range or within certain 
areas.—Schreiner v. Deep Creek Stock 
Ass’n. 217 P. 663, 665, 68 Mont. 104. 

63. Century D. 

64u Wash.—^Hooker v. McAllister, 40 
P. 617, 619, 12 Wash. 46. 


65. Mont.—^Underwood v. Blrdsell, 9 
P. 922, 923, 924, 6 Mont. 142. 

66. Black L.D. 

67. Black L.D. 

68. N.C.—Teague v. Schaub. 45 S.E. 
762, 764. 133 N.a 458. 

"Here insert” 

Ind.—^Midland H. Co. v. Trlssal, 65 N. 
m 543, 545, 30 Ind.App. 77. 

69. Idaho.—^Ercanbrack v. Farls, 79 
P. 817, 818, 819, 10 Idaho 584. 

TOl Idaho.—^Ercanbrack v. Faris, 
supra. 

29 C.J. p 347 note 72. 

71. Or.—^Harvey v. Clark, 32 P.2d 
591. 592, 147 Or. 179. 

Partioular appUoations 

(1) Sometimes it is construed as 
referring to the time of the passage 
of an ordinance, or statute. 

Iowa.—Kendlg v. Knight, 14 N.W. 78, 

79, 60 Iowa 29. 

IOasb .—Tremont & Suffolk Mills v. 
City of Lowell, 42 N.B. 1134, 1135, 
165 Mass. 265. 

(2) But the greater weight of au¬ 
thority supports the view that it re¬ 
fers to the date of taking effect of 
an ant 

N.J.-*-Matawan v. Horner, 5 A. 807, 
810, 48 N.J.Law 441, 445. 

N.Y.—^Moore v. Mausert, 49 N.T. 332, 
335. 


Or.—^Harvey v. Clark, 32 P.2d 691, 
592, 147 Or. 179. 

29 C.J. p 347 note 72 [c] (4). 

(3) Analogously, it has been con¬ 
strued to refer to the time of the 
adoption of a constitution by the 
qualified voters of the state.—^Llst v. 
Wheeling, 7 W.Va. 501. 522. 
nurases oonstnxsd 

(1) "At any time hereafter."— 
Thomas v. Muller, 106 Ill. 36, 43. 

(2) "Hereafter accruing."—^Ercan- 
brack v. Farls. 79 P. 817, 818, 819, 10 
Idaho 584. 

78. Idaho.—^Ercanbrack v. Farls, su¬ 
pra, 

29 C.J. p 347 note 72. 

73. N.J.—^Dobbins v. Cragln, 23 A. 
172, 176, 50 N.J.Bq. 640. 

74. Black L.D. 

75., Black L.D. 

76. Ala.—^Lane v. Kolb, 9 So. 873, 
877, 92 Ala. 636. 

.Whole apt 

"By the word hereby' is meant, nqt 
that particular section alone, but the 
whole act, of which it is a part"-^ 
Essex County Nat. Bank v. Harrison, 
40 A. 209, 210, 67 N.J.Eq. 91. 

77. Pa.—^Alsop's Appeal, 9 Pa. 374, 
382. 

S.C.— Renwick v. Smith, 11 S.C. 294,. 
307. 
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er document,78 as the case may be. The word in¬ 
dicates an act in prsBsenti.79 

HEBEDAD or HEBEDAMTENTO. In Spanish 
law, primarily and anciently an inheritance; hence 
derivatively cultivated land, plantation.®® 

H E BE D EBO. See Haeres, Heredero, or Heretier 
ante p 761 note 19-p 762 note 35. 

EEBEDITAQ-I u M. In Sicilian and l^eapolitan 
law, that which is held by hereditary rights; the 
same as “hereditamentum”, or ^'hereditament,” in 
English law.8l 

HEBEDITAMENT, Defined in the C.J.S. title 
Property § 7, also 50 C.J. p 576 note 33-p 757 
note 48; as subject to acquisition by prescription 
see Adverse Possession § 9, and to dower see Dow¬ 
er § 12 b. 

HEBEDITABT. Descended or capable of descend¬ 
ing from an ancestor to an heir at law; transmit¬ 
ted or capable of being transmitted ;®2 that which 
is the subject of inheritance.83 

Phrases in which the word occurs are set out in 
the note.®^ 

HEBEDITY. A universal law of organic life, de¬ 


fined as that biological law by which all beings en¬ 
dowed with life tend to repeat themselves in their 
descendants.®® 

EEBEFABE. Saxon, a going into or with an ar- 
^ going out to war, "profeotio militaris,” an 
expedition.®® 

EEBEGEAT. A heriot.®7 

HEBEGELD. Saxon; in old English law, a tribute 
or tax levied for the maintenance of an army.®® 

EEBEIN. As used in legal phraseology, a locative 
adverb which, according to the context, may refer 
to the section, the chapter, or the entire enactment 
in which it is used.®® This rule of construction ap¬ 
plies alike to statutes®® and legal documents gener¬ 
ally, like wills, etc.®i 

HEBEINAFTEB. Afterward in this (statement, 
narrative, or document); referring to something 
afterward to be named or described.®® In particu¬ 
lar connections, the word may embrace all that fol¬ 
lows;®® but generally cannot refer to a preceding 
section or portion,®^ although where its use is man¬ 
ifest error and an intention to refer'to an earlier 
provision is evident from consideration of the whole 
document the word has been construed to have that 


Ta. Mass.—Custy v. Donlan, 84 N. 
£3. 860. 169 MajBB. 246, 246, 88 Am. 
S.R. 419. 

79. Kan.—^B3vana v. McCarthy, 22 P. 

631, 42 Kan. 426, 427. 

N.J.—Chambers v. Sharp, 48 A. 222, 
224, 61 N.J.Kq. 263. 

Phrases illustxatiiiff present force 

(1) '*Be and Is hereby srranted" as 
expressive of grant In prsesentl of 
whole property see 10 C.J.S. p 216 
note 6. 

(2) '^Hereby created."—^Manton v. 
South Shore Traction Co., 104 N.Y.S. 
612, 614. 

(8) 'TBCereby granted."—Okanogan 
County V. Cheetham, 80 P. 262, 263, 
87 Wash. 682, 70 L.R.A. 1027. 

(4) ‘hereby have Judgment" as 
the equivalent of **have Judgment” 
see ante p 782 note 96(7). 
n Kscriche Dlcclonarlo. 

"SDeredad yaeenie^—In Spanish 
law, an inheritance not yet entered 
on or appropriated.—^Black Li.l>. 
a. Black Ii.D. 
ttL Webster New Int-D. 

88. Black L.D. 

84. Phrases oonstmed 

(1) ‘'Hereditary disease,*' a physi¬ 
cal €dlment transmitted or trans¬ 
missible from parent to child in con¬ 
sequence of. the Infection of the 
former or the presence of the disease 


in his system, and without exposure 
of the latter to any fresh source of 
infection or contagion. 

Black Li.D. 

II.S.—Grldley v. Northwestern Mut. 
I* Ins. Co., aC-N.-f., 11 F.Cas.No. 
6.808, 14 Blatchf. 107. 

Va.—South Atlantic Life Ins. Co. v. 
Hurt's AdmX 79 S.B. 401, 404, 116 
V& 898. 

(2) "Hereditary Insanity” see In¬ 
sane Persons § 2, also 82 CJ. p 694 
note 44. 

(3) "Hereditary real estate” see 
Descent and Distribution 9 9 note 47. 

(4) "Hereditary right to the 
crown," by the positive constitution 
of the kingdom, the crown of Eng¬ 
land has ever been descendible, and 
so continues, in a course peculiar to 
Itself, yet subject to limitation by 
parliament; but, notwithstanding 
such limitation, the crown retains its 
descendible quality, and becomes 
hereditary in the prince to whom It 
Is limited.—Black L.D. 

(6) "Hereditary succession” see 
Descent and Distribution i 1 c. 

(6) "Hereditary taint”,—Grldley v. 
Northwestern Mutual Life Ina Co., 
supra. 

86. Mlsa—^Prewitt v. State, 68 So. 
330, 881, 106 Miss. 82, 6 AL.B. 
1476. 

8& Black L.D. 
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87. Black UD. 

8a Black L.D. 

89. T7.S.—Saulsberry v. Maddix, Ct 
C.AKy., 126 F.2d 430, 434. 

Okl.—Adams v. City of Hobart, 27 
P.2d 696, 699, 166 Okl. 267, citing 
Corpus Juris. 

Pa.—Martin v. Droney, 11 Pa.Dlst. 

& Co. 734, 786, 41 LanaL.Rev. 273. 
29 C.J. p 848 note 86. 
sa U.S.—Miller v. Victor, N.T., 8 
S.Ct. 1225, 1227, 127 TJ.S. 672, 32 
L.Ed. 201. 

See specifically the C.J.S. title Stat¬ 
utes 9 338, also 69 C.J. p 987 note 
35, and 29 aj. p 848 note 85 [al 
( 1 ). 

91. Cal—^In re Pearson's Estate, 88 
P. 461, 468, 98 Cal. 603. 

Mass.-laslgl v. lasigi, 36 N.B. 679, 
681, 161 Mass. 76. 

Phrases oonstraed 

(1) "All moneys herein directed." 
—laslgl V. lasigi, 36 N.B. 679, 681, 
161 Mass. 75. 

(2) "As herein provided.'*—Martin 
V. Droney, 11 Pa.Dist & Co. 734, 786, 
41 Lanc.L.Ilev. 278. 

92m Century D. 

29 C.J. p 848 note 86. 

98. Dak.—^Duggan v. Davey, 26 N.W. 

887, 893, 4 Dak. 110. 

94. Iowa.—Great Western Accident 
Ins. Co. V. Martin, 166 N,W. 706, 
706, 183 Iowa 1009. 
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effect and to mean ‘Tierembefore.”®5 

Phrases employing the word are set out in the 
note.®® 

HKR'RTNBEFOBE. The term has a settled mean¬ 
ing,®*^ being a word of limitation, which, when of 
unequivocal meaning and clearly expressed, will pre¬ 
vail to limit what goes before;®® and has been de¬ 
fined as meaning before in this (statement, narra¬ 
tive, or document); in the preceding part of this 
(writing, document, speech, and the like); refer¬ 
ring to something already named or described.®® 

Phrases in which the word occurs are set out in 
the note.i 

HEREMONES. Followers of an army.® 

HERENAGH. An archdeacon.® 

HERENGIA. In Spanish law, inheritance; suc¬ 
cession,'* 

HEREOF. Of this.® 

HEREON. On this; hereupon.® 

HERES. See Haeres, Heredero, or Heretier ante 
p 761 note 19. 


HERESOHIP. In old Scotch law, theft or rob- 
bery.7 

HERESUTA, HERESSA, or HERESSIZ. A hired 
soldier who departs without leave.® 

HERESY. In English law, an offense against re¬ 
ligion, consisting not in a total denial of Christiani¬ 
ty, but only of some of its essential doctrines, pub¬ 
licly and obstinately avowed; an opinion on divine 
subjects devised by human reason, openly taught, 
and obstinately maintained;® also cdled "crimen 
judicii,” an erroneous opinion.^® 

The term has been distinguished from 'Hslasphe- 
my.^»ii 

HERETIER. See Haeres, Heredero, or Heretier 
ante p 661 note 19-p 762 note 35. 

HERETOGH. A general, leader, or commander; 
also a baron of the realm.^® 

HERETOFORE. The word denotes time past, gen¬ 
erally, as distinguished from time present or fu- 
ture,l® without conveying the idea of comprehend¬ 
ing any remote time in this or the last oentury,^^ 
and, in its common acceptation,^® means before; be¬ 
fore and up to the present time; before, or down 
to, this time; hithmrto;^® in time past, previous 


95. S.C.—^WcLrlng v. Cheraw & l>ar- 
lington R. R. Co., 16 S.a 416, 426 
—Creighton v. Pringle, 8 S.C. 77, 
94. 

96. Phrases oonstmed 

(1) *‘As hereinafter appointed.**— 
Colt V. Colt, 33 Conn. 270, 280. 

(2) “Hereinafter appointed execu¬ 
trix,’* as merely descriptive of the 
person, not of the capacity in which 
she was to act.—Stafford v. Wash- 
bum. 130 N.T.S. 671, 676, 145 App. 
Dlv. 784. 

(8) “Hereinafter named.**—Appeal 
of Shey, 46 A. 882, 78 Conn. 122. 

(4) '’Legacies hereinafter bequeath¬ 
ed.*’—^Alsop’s Appeal, 9 Peu 874, 882. 

(6) “Not hereinafter specifically 
admitted.”—Duggan v. Davey, 26 N. 
W. 887, 893, 4 Dak. 110. 

97. Okl.—Taylor v. Insurance Co. of 
North America, 106 P. 864, 861, 
26 Okl. 92, 138 Am.S.R. 906. 

9a Or.—Taylor v. Umatilla Coun¬ 
ty, 6 Or. 401, 404. 

9a Okl.—Taylor v. Insurance Co. of 
North America, 106 P. 864, 861, 26 
Okl. 92, 188 Am.S.R. 906. 

L Phrsjies oonstraed 

(1) “Gifts and bequests ’hereinbe¬ 
fore granted.* *’—Wood v. Conrey, 62 
Md. 642, 646. 

(2) '’Hereinbefore contained.**—^In 


re Cambrian R. Co., L. R., 8 Ch. 278, ‘ 
297. 

(3) “Hereinbefore provided.**— 

State V. Intoxicating Liquors and 
Vessels, 68 A. 666, 667, 101 Me. 161. 

(4) “Hereinbefore set forth.”—^H. 
W. Johns Mfg. Co. v. Robertson, C. 
C.N.T., 60 F. 900, 906. 

(6) “Persons, societies and corpo¬ 
rations to whom I have hereinbefore 
made bequests.**—Wetmore v. Park¬ 
er, 52 N.Y. 450, 464. 

a Black L.D. 
a Black L.D. 

4. Bscriche Dicclonarlo. 

‘‘Berenda profectleia^ 

An inheritance left to one still 
under the patria potestas. When left 
with the Intention that the latter ac¬ 
quire it for himself and not for his 
father it is called herencla adventi- 
cia.—^Bscriche Dicclonarlo. 

“Herenda vaoaata” 

An intestate or unclaimed inheri¬ 
tance.—^Bscrlche Dicclonarlo. 

6. Tenn.—Baugh v. Metropolitan 
Life Ins. Co.. 117 S.W.2d 742, 744, 
173 Tenn. 862. 

Phrase construed 

“One year from the date of the 
Issue hereof.**—^Baugh v. Metropoli¬ 
tan Life Ins. Co., supra. 

6. Mo.—^Winters v. Reserve Loan 
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Life Ins. Co., 290 S.W. 109, 116, 
221 Mo.App. 619. 

Phrase construed 

“Indebtedness hereon.**—^Winters v. 
Reserve Loan Life Ins. Co., supra. 

7. Black L.D. 

& Black L.D. 

9. Black L.D. 

Purdy aooleslastloal 

This offense is now subject only to 
ecclesiastical correction, and is no 
longer punishable by the secular law. 
—^Black L.D. 

la Bng.—Nayler*8 Case, 6 How.St 
Tr. 802. 

11. Bng.—Nayler*8 Case, supra. 

12. Black L.D. 

13. Conn.—^Andrews v. Thayer, 40 
Conn. 166, 167. 

Okl.—^Woods V. Coleman, 122 P. 284, 
235, 32 Okl. 244. 

14. N.Y.—^People v. Baltimore & O. 

R. Co., 22 N.B. 1026, 1028, 117 N. 
Y. 160—Hill V. New York, 18 N.Y. 

S. 399, 402. 

15. Okl.—Woods V. Coleman, 122 P. 
234, 235, 32 Okl. 244. 

13. Mo.—State v. Holtcamp, 138 S. 

W. 621, 622, 236 Mo. 282. 

N.Y.—^People v. Baltimore & O. R. 
Co., 22 N.R 1026, 1028, 117 N.Y. 
160—Hill V. New York, 18 N.Y.S. 
899, 402. 
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time, or previously up to this time;^® and it 
may mean in times before the present; formerly. 

In particular connections, the word has been vari¬ 
ously construed as referring to the date of the en¬ 
actment of a statute,20 or to a condition prior there- 
to,2i or to the time of its taking effect and prior 

thereto.22 

It has been held equivalent to ^'anterior’’ see 3 
CJ.S. p 1395 note 88. 

Phrases employing the word, are listed in the 
note.23 

HERETUM, In old records, a court or yard for 
drawing up guards or military retinue.24 

HEREUNDER. Under this; as authorized by 
thia.26 The word may refer to an entire instrument 
or to a particular part of the instrument in which it 
appears.26 


HEREZELD. In Scotch law, a gift or present made 
or left by a tenant to Ms lord as a token of rever- 
ence.27 

HERUE. In Saxon law, offenders who joined in a 
body of more than tMrty-five to commit depreda- 
tions.28 

HERIDA. In Spanish law, wound, a lesion.23 

HERIDO. In Spsuiish literally “wounded;” and in 
Spanish law, the victim of a wound, blow or other 
bodily injury.30 

HERICiAUDS. In old English law, a sort of gar¬ 
ment.® ^ 

HERIOT. See Hariot or Harriott ante p 777 note 
5-p 778 note 7. 

HERISCHILD. In old English law, a species of 


Okl.—^Woods V. Coleman. 122 P. 234, 
235, 32 Okl. 244. 

17. Ill.—Keeler v. Merchajita* L. & 

T. Co.. 97 N.R 1061. 1064, 253 Ill. 
528. 

Okl.—Woods V. Coleman. 122 P. 234. 
235. 32 Okl. 244. 

18. Okl.—^Woods V. Coleman, supra. 
18i Ill—George v. People, 47 N.E. 

741, 743, 167 IlL 447. 

80. Pa.—^Zelesnlck v. Spring Town¬ 
ship School District. 12 Pa.Dist. 
& Co. 345. 347. 

81. N.J.—^Perrlne v. Farr, 22 N.J. 
Law 356, 365. 

88. N.J.—^Matawan Comrs. v. Hom¬ 
er, 5 A. 807, 810, 48 N.J.Law 441. 
Okl.—^Woods V. Coleman. 122 P. 234, 
235, 32 Okl. 244. 

29 C.J. p 348 note 96 [c]. 

83. Phrases oonstmed 

(1) "Any payments heretofore re¬ 
ceived by me."—Skookum Oil Co. v. 
Thomas, 128 P. 363, 866, 162 Cal. 
539. 

(2) "As heretofore." 

Me.—^Vickerie v. Buswell, 13 Ma 289, 
291. 

N.J.—^Harris v. Vanderveer, 21 N.J. 
Fq. 424, 430. 

(3) "As heretofore enjoyed." 

Ill.—^Brewster v. People. 55 N.B. 640, 
641, 183 IlL 143—George v. Peo¬ 
ple, 47 N.B. 741, 743. 167 Ill. 447. 
Mo.—State v. Holtcamp, 138 S.W. 
521, 522, 235 Mo. 232—State v. 
Harney, 67 S.W. 620, 628, 168 Mo. 
167, 57 L.R.A. 846. 

(4) "By reason of the use and oc¬ 
cupation heretofora"—^Dumols v. 
New York, 76 N.Y.S. 161, 163, 37 
Misa 614. 

(6) "Debts *heretofore contract¬ 
ed.* *■—Ware v. Hylton, Va., 3 Dali., 

U.S., 199, 242, I L.Bd. 668. 


(6) "For any year heretofore."— 
Millers' Mutual Fire Ins. Co. v. City 
of Austin. Tez.Clv.App., 210 S.W. 825, 
828. 

(7) "Heretofore accustomed to be 
used."—^Perrlne v. Farr, 22 N.J.Law 
356, 366. 

(8) "Heretofore erected."—^Pan- 

coast v. Troth, 34 N.J.Law 377, 382. 

(9) "Heretofore existing."—^Blzby 

V. Whitney. 6 Ma 192, 196. 

<10) "Heretofore given," construed 
as meaning "hereinbefore griven."— 
Allison V. Chaney. 63 Mo. 279. 283. 

(11) “Heretofore incorporated."— 
McGarvey v. Swan, 96 P. 697, 704, 17 
Wyo. 120. 

(12) "Heretofore . . offense 

was committed,"—^Miller v. State, 116 
S.W. 578. 679, 55 Tex.Cr. 174—Wil¬ 
son V. State, 16 Tez.App. 150, 155. 

(13) "Heretofore otherwise used 
and practiced."—^State v. Saunders, 
25 A. 688, 690, 66 N.H 39, 18 L.R.A. 
646. 

(14) "Heretofore rendered," as 
meaning previously rendered.—^Par¬ 
sons V. Wayne County Circuit Judge, 
37 Mich. 287, 289. 

(16) "In all cases in which it has 
heretofore been used."—Crouse v. 
Walrath, 41 How.Pr., N.T., 86, 88— 
People V. Kennedy, 2 Park.Cr., N.Y., 
312, 817. 

(16) ' “Not heretofore disposed of.” 
—Crane's Appeal. 2 Root, Conn., 487, 
488. 

(17) “Or has heretofore been con¬ 

sulted or employed.**—^People v. 
Judge of Saginaw Circuit Court, 26 
Mich. 342, 344. I 

(18) “Proceedings hereafter or 

heretofore brought**—^People v. Cren- 
nan, 36 N.B. 187, 188, 141 N.T. 289. | 
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(19) "Records heretofore mada**— 
Bishop V. Schneider, 46 Mo. 472. 482, 
2 Am.R. 533. 

(20) "Unless he has heretofore 

designated . . . his politics."— 

State V. Keith, 142 P. 532, 534, 87 
Nev. 462, Ann.Cas.l917A 1276. 

(21) "Which has heretofore been 
used."—^People v, Baltimore & O. R. 
Co.. 22 N.E. 1026. 1028, 117 N.T. 160 
—Hill V. New York. 18 N.Y.S. 399, 
402. 

24b Black L.D. 

25. Ky.—^Hart v. Commonwealth, 
269 S.W. 300, 301, 207 Ky. 343. 

26. Cal.—^Pringle v. Wilson, 104 P. 
316, 319, 156 CaL 313, 24 L.R.A., 
N.S.. 1090. 

Ind.—^Fletcher Savings & Trust Co. 

V. American Surety Co. of ■ New 
York, 176 N.B. 247, 261, 92 Ind. 
App. 651. 

Ky.—^Hart v. Commonwealth, 269 S. 

W. 300, 301, 207 Ky. 348. 
XUnstrative phrases 

(1) “All condemnation proceedings 
hereunder."—^Hart v. Commonwealth, 
supra. 

(2) "Freed from all liability here¬ 
under.*'—^Pringle v. Wilson, 104 P. 
316, 319, 166 Cal. 313, 24 L.R.A.,N.S., 
1090. 

(3) "Notice of any loss hereunder.’* 
—^Fletcher Savings & Trust Co. v. 
American Surety Co. of New York, 
175 N.E. 247, 261, 92 Ind.App. 661. 

27. Black L.D. 

28. Black L.D. 

29. Escrlche Dlcclonarlo. 

30. Bscrlche Dicclonaxlo. 

31. Black UD. 
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military service, or knight’s fee.32 

HEB-ISOHULDA. In old Scotch law, a fine or pen¬ 
alty for not obeying the proclamation made for 

warfare.33 

HEBJSGXNDIUM. A division of household goods.2^ 
HERISUT. Lraying down of arms; desertion from 

the army.3 5 

HEBISTAL. The station of an army, or the place 
where a camp is pitched.36 

HERITABLE. Capable of being taken by descent, 
the term being chiefly used in Scotch law, where it 
enters into several phrases.37 
Phrases in which the word occurs are set out in 

the note.38 

HERITAGE. In the civil law, every species of im¬ 
movable which can be subject of property; such as 
land, houses, orchards, woods, marshes, ponds, etc., 
in whatever mode they may have been acquired, ei¬ 
ther by descent or purchase.39 
In the Norman law, a term used to designate real 
estate.**® 

In Scotch law, land, and all property connected 
with land; real estate as distinguished from mova¬ 
bles or personal estate.^^ 

HERITOR. In Scotch law, a proprietor of land.^3 


HERMAFRODITA. Hermaphrodite, from the 
names of the Greek deities, Hermes and Aphrodite. 
In Spanish law, one who unites in himself both sex- 

es.43 

HERMANDAD. In Spanish law, brotherhood, be¬ 
ing applied both to the natural relationship and to 
an artificial one.^^ 

HERMANOS. In Spanish law, brothers.*® 

HERMAPHRODITE. In medical jurisprudence, a 
person of doubtful or double sex; one possessing, 
really or apparently, and in more or less developed 
form, some or all of the genital organs of both sex¬ 
es.*® 

HERMAPHRODITUS TAM MASOTTLO QUAM 
FABMIN^ GOMPARATIJR SEGUNDXTM 
PRiEVALENTIAM SEXUS INGALESGEN- 
TIS.*7 

HERME!NETTTIGS. The science or art of construc¬ 
tion and interpretation;*® and more particularly, 
the art of interpretation and construction of legal 
writings.*® 

HERMER. A great lord.®® 

HERMOGEinAN GODE. A collection of imperial 
constitutions made by Hermogenes, a jurist of the 
fifth century. It was nothing more than a supple¬ 
ment to the Codex Gregorianus, containing the con- 


82. Black L.D. 

83. Black L.D. 

84. Black L.D. 

85. Black L.D. 

86. Black L.D. 

87. Black L.D. 

38. PhxMes eonatmad 

(1) **Heritable bond,” a bond for a 
sum of money to which is added for 
further security of the creditor a 
conveyance of land or heritage to 
be held by the creditor as pledge.— 
Black L.D. 

(2) “Heritable interest." an Inter¬ 
est which is attached to the owner¬ 
ship of land.—^Hemsley v. Marlbor¬ 
ough House Co., 61 A, 466, 466, 68 N. 
J.Hq. 596. 

(3) “Heritable -Jurisdictions," 

grants of criminal Jurisdiction for¬ 
merly bestowed on great families In 
Scotland, to facilitate the adminis¬ 
tration of justice; abolished in effect 
by 20 Geo. II o 60.—Black L.D. 

(4) “Heritable obligation," in 
Louisiana, an obligation enforceable 
by the heirs and assigns of one par¬ 
ty against the heirs of the other.— 
Black L.D. 


(6) “Heritable rights," in Scotch 
law, rights of the heir; all rights to 
land or whatever is connected with 
land, as mills, fishings, tithes, etc.— 
Black L.D. 

(6) “Heritable security," security 
constituted by heritable property.— 
Black L.D. 

39. Black L.D. 

40. Pa.—^Dowdel v. Hamm, 2 Watts 
61. 65. 

41. Black L.D. 

42. Black L.D. 

43. Escrlche Dlccionario. 

44. Escrlche Dlccionario. 
“Henuandad de vhieros’’ 

A vlnegrower's association.—^Es- 
criche Dlccionario. 

“Santa Hermandad” 

Literally “Holy Brotherhood,” an 
association to combat crime.—Es- 
criche Dlccionario. 

45. Estirlche Dlccionario. 

XUnstratlvo phrases 

(1) "Hermanos camales," carnal, 
or fiesh and blood, brothers, those 
having the same father and mother. 
—^Escrlche Dlccionario. 
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(2) “Hermanos consanguineos" — 
brothers having the same father 
only.—^Escrlche Dlccionario. 

(-3) “Hermanos legitimos”, lawful 
or legitimate brothers, that is, those 
bom in lawful matrimony.—^Escrlche 
Dlccionario. 

(4) **Hermanos naturales”, natural 
brothers, that is, those bom outside 
of matrimony but of parents who 
could marry.—^Escrlche Dlccionario. 

(6) “Hermanos uterinos”, brothers 
with the same mother only.—^Bs- 
criche Dlccionario. 

46. Black L.D. 

47. A maxim meaning “An herma¬ 
phrodite is to be considered male or 
female, according to the predomi¬ 
nance of the exciting sex.”—^Black 
L.D. 

48. Black L.D. 

49. Bapalje & L.L.D. 

“Legsl hermenentioB" 

The systematic body of mles which 
are recognized as applicable to the 
constmctlon and interpretation of 
legal writings.—Black L.D. 

50. Black L.D. 
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stitutions of Diocletian and Maximilian.^! 
HEBNESOUS. A heron.62 

HEBNESITTM or HEBNASIUM. Household goods, 
or implements of trade or husbandry; also the rig¬ 
ging or tackle of a ship.^S 

HEBNIA. It has been said that the word is not 
a legal term having in law a distinct or fixed mean¬ 
ing which the ordinary person would not readily 
understand, but is rather an ordinary word of sim¬ 
ple meaning, and so does not usually require legal 
definition.fi^ It has, however, been defined as a 
protrusion consisting of an organ, tissue, or part 
projecting through some natural or accidental open¬ 
ing in the walls of its natural cavity; 55 a rupture;56 
and it has been described as a diseased or abnormal 
physical condition,®'^ congenital or acquired.®® 

In strict surgical usage, the term includes not 


only the protrusion of parts of the viscera from the 
abdominal cavity, but also the protrusion of any 
soft interior organ or part from its normal cavity, 
as a hernia of the brain, lung, or eye,®® although 
abdominal or intestinal hernia is said to be the most 
common;55 but in the popular, ordinary use of the 
word, and even when it is employed in some stat¬ 
utes, only the ordinary hernias, or “ruptures,” which 
give evidence of their occurrence by a noticeable 
protrusion from some part of the abdominal cav¬ 
ity, are included.®! 

As construed in accident insurance policies and in 
compensation statutes see the C.J-S. titles Insur¬ 
ance § 776, also 1 C.J. p 453 note 34; and Work¬ 
men’s Compensation Acts §§ 185, 186, also 71 C.J. 
p 620 note 5—p 622 note 28. 

Phrases in which the word occurs are set out in 
the note.5® 


61. Black Ij.D., aub verbo Codex 
Hermogenlanua. 

See also Code 14 C.J.S. p 1304 note 

10 . 

62. Black L.D. 

53. Black KD. 

6^ Tex—Texas Employers' Ins. 
Ass'n y. LemonSi Civ.App., 52 S.W. 
2d 707, 770. 

55. Idaho.—Cook v. Wlnget, 94 P.2d 
676, 677, 60 Idaho 661—^Newman v. 
Rogers Lumber Co., 52 P.2d 186, 
137, 66 Idaho 206—Stoddard v. Ma^ 
son's Blue Link Stores, 45 P.2d 597, 
600. 55 Idaho 609. 

Pa.—^Blpd v. Brown, 25 A.2d 857, 860, 
148 Pa^Super. 584. 

Tex—Southern Casualty Co. v. Pnlk- 
erson, Clv.App., 30 S.W.2d 911, 916. 
Protrusion, the essential ctaaraeteriB- 
tlc 

The term implies the protrusion of 
some organ or some tissue, and does 
not Include the perforation or apera- 
ture, either natural or accidental, 
without protrusion of some organ or 
tissue, nor does it refer to or include 
the hernial sac into which the organ 
or tissue protrudes.—^N’ewman v. 
Rogers Lumber Co., 62 P.2d 136, 187, 
56 Idaho 206. 

Similarly expressed 

(1) A protrusion of any vlscus or 
tissue through an abnormal opening 
in the cavity in which It Is normal¬ 
ly confined.—Spirakofl v, Pluto Coal 
Mining Co.. 100 P.2d 154, 157, 105 
Colo. 552—^ECallack & Howard Lum¬ 
ber Co. V. Bagly, 68 P.2d 442, 443, 100 
Colo. 402—Central Surety & Insur¬ 
ance Corporation v. Industrial Com¬ 
mission of Colorado, 271 P. 617, 619, 
84 Colo. 481. 

<2) Hernia Is the peritoneum and 
Its contents going through, accom¬ 
panied by the Intestines or some oth¬ 


er substance.—Cessante v. Ford Mo¬ 
tor Co.. 278 N.W. 671, 672, 283 Mich, j 
621—^Robbins v. Original Gas Engine 
Co.. 167 N.W. 437, 438, 191 Mich. 122. 

(3) Other definitions differing only 
slightly in wording. 

Idaho.—Stoddard v. Mason's Blue 
Link Stores. 45 P.2d 597, 600, 66 
Idaho 609. 

N.X—^Furferl v. Pennsylvania R. Co., 
189 A. 126, 129, 117 N.J.Law 608. 

56b Idaho.—Stoddard v. Mason's 
Blue Link Stores, 45 P.2d 697, 600, 
56 Idaho 609. 

N.J.—^Purferl v. Pennsylvania R. Co., 
189 A. 126, 129, 117 N.J.Law 508. 
Tex.—Texas Indemnity Ins. Co. v. 
Holloway, Clv.App., 30 S.W.2d 921, 
926—Southern Casualty Co. v. Ful¬ 
kerson, Civ.App., 30 S.W.2d 911, 
916. 

54 C.J. p 1112 note 42. 

67. Pa.—^Berner v. Philadelphia & 
Reading Coal & Iron Co., 100 Pa. 
Super. 824, 329. 

Sa Pa,—^Blrd v. Brown, 25 A.2d 867, 
859, 148 Pa.Super. 584. 

CteTLses 

Hernias may be produced from 
many causes; straining and heavy 
lifting are common causes, but severe 
coughing, sudden falls, and any vio¬ 
lent physical action or strenuous 
movement of the muscles of the ab¬ 
domen also sometimes bring about 
conditions terminating in hernia.— 
Capers v. Arkansas Natural Gas Cor¬ 
poration, La.App., 195 So, 618, 620. 
Judicial notice as to causes of hernia 
see Evidence § 79 note 97. 

69. Idaho.—Stoddard v. Mason's Blue 
Link Stores, 45 P.2d 697, 600, 65 
Idaho 609. 

Pa.—^Pastva v. Forge Coal Mining 
Co., 179 A. 919, 921. 119 Pa.Sapev. 
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455 —^Pollock V. Clairton School 
Dist., 100 Pa.Super. 333. 337. 
eo, Tex—Southern Casualty Co. v. 
Fulkerson, Clv.App., SO S.W.2d 911, 
916. 

61. Pa.—^Pastva v. Forge Coal Min¬ 
ing Co., 179 A 919, 921. 119 Pa 
S uper. 466—^Pollock v. Clairton 
School District, 100 Pa.Super. 333. 
338—^Berner v, Philadelphia & 
Reading Coal & Iron Co., 100 Pa. 
Super. 824, 329. 

02 , Phrases oonstraea 

(1) ‘*Hemla of the abdomen."— 
Furferl v. Pennsylvania R. Co., 189 
A 126, 128, 129, 117 N.J.Law 608. 

(2) "Hernia of the brain, lungs, or 
intestines.” 

Idaho.—Stoddard v. Mason’s Blue 
Link Stores, 46 P.2d 597. 600. 55 
Idaho 609. 

Tex—Southern Casualty Co. v. Ful¬ 
kerson, Civ.App., 30 S.W.2d 911, 
916. 

(3) “Incomplete or inducible her- 
nlA" is one which can be reduced 
and made to go back into the abdomi¬ 
nal cavity and can be kept there by 
the use of a truss.—^Parker v. Weber- 
King Mfg. Co., 189 So. 660, 661, 19 La 
A pp. 177. 

(4) “Inguinal hemlA" defined as a 
rupture which passes through the ab¬ 
dominal wall in the Inguinal region, 
and ordinarily classified as trauma¬ 
tic.—^Furferl v. Pennsylvania R. Co., 
suprA 

(6) 'Tntestlnal hemlA”—Stoddard 
V. Mason's Blue Link Stores, aupnu 
<6) “Irreducible or complete her- 
nlA" described as one that cannot be 
pushed and kept back because the 
rupture in the abdominal wall Is too 
largA 

La—^P arker v. Weber-Elng Mfg. Co., 
supnu 
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EEB0IN—EE8T CORN 


H£K01N. A poison,®3 a derivatiye of morphine®^ 
or opium,®® and resembles those substances.®® 

HEBOUD or HEBAXJD. A herald.®^ 

HERPES. A generic term applied (with a quali¬ 
fier indicating the form or part afiected) formerly 
to numerous dissimilar diseases, including eczema, 
lichen, psoriasis, and ringworm;®® any of various 
and acute infiammatory affections of the skin and 
mucous membrane, characterized by the formation 
of clusters of the vesicles, which have a tendency 
to creep or spread from one part to another.®® 

Herpes zoster or Herpes zoster capitals, A cutan¬ 
eous affection which appears in several forms and 
is also known as “shingles.”70 Jt is caused princi¬ 
pally by infection, traumatism, and chemical burns 
or poison.'^i 

HEBPETIFOBlMnrS. A skin disease.*^® 

HERPEX. A harrow.'^® 

HERPIOATIO. In old English law, a day’s work 

with a harrow.74 


HERRA DOB. In Spanish law, an ironmonger, or 
ironsmith.75 

HERR A MTENT AS. In Spanish law, the tools of 
an artisan which, like the library and implements 
of a professional man, are exempt from execution.*^® 

HERRING'. A clupeoid fish of great economic im¬ 
portance and commercial value.'^'^ 

HERS. See ante p 889 note 31. 

HERSHIP. In Scotland, the crime of carrying off 
cattle by force.^® 

HERTIAN WAVES. See Electricity § 1 b p 477 
note 56. 

HERT7S. Latin, a master.*7® 

HESIA. An easement.®® 

HESTA or HESTHA. A little loaf of bread; also 
a capon or young cockerel.®^ 

HEST CORN. In old records, corn or grain given 
or devoted to religious i>ersons or purposes.®® 


(7) '"Mesenteric hernia," defined as 
the passage of a portion of the gut 
through an opening in the mesen¬ 
tery.—Stoddard v. Mason's Blue Link 
Stores, supra. 

(8) "Preexisting hernia" and "re¬ 
curring hernia" see the C.J.S. title 
Workmen's Compensation Acts §§ 
185, 186, also 71 C.J. p 621 note 13, 
p 622 notes 28-28. 

(9) "Strangulated hernia" defined 
as a one in which the protruding or¬ 
gan or tissue is constricted to the 
point where there is a material in¬ 
terference with circulation. 

Colo.—SplrakofiC v. Pluto Coal Min¬ 
ing Co., 100 P.2d 164, 157, 105 Colo. 

652. 

La.—Parker v. Weber-King Mfg. Co., 

139 So. 660, 661, 19 La.App. 177. 

(10) "Traumatic hernia," defined 
as a hernia resulting from the direct 
application of force to that portion of 
the abdominal wall at which the her¬ 
nia appears, or a hernia resulting 
from the Indirect application of force 
causing greatly increased intra-ab¬ 
dominal pressure.—^Furferi v. Penn¬ 
sylvania R. Co., 189 A. 126, 128, 117 
N.J.Law 508. 

(11) "Umbilical hernia," defined as 
a hernia that has forced its way 
through the umbilicus.—Central 
Surety & Insurance Corporation v. 
Industrial Commission of Colorado, 
271 P. 617, 719, 84 Colo. 481. 

63. N.T.—Tidd V. Skinner, 122 N.B. 

247, 248, 226 N.T. 422, 3 A.L.R. 

1145. 
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64. Mont—State v. Brennan, 300 P. 
278, 275, 89 Mont 479. 

N.T.—Tldd V. Skinner, 122 N.B. 247, 
248, 226 N.T. 422, 8 A.L.R. 1145. 
Tex.—Baker v. State, 58 S.W.2d 534, 
123 Tex.Cr. 209. 

Charaoterlstlos 

It is a white crystal, soluble in wa¬ 
ter, and is supposed to have a special 
depressing effect on the spinal cord; 
it is sometimes used in cough reme¬ 
dies, and, in common with other sub¬ 
stances, is classified as a narcotic 
drug.—^Baker v. State, 58 S.W.2d 534, 
636, 123 Tex.Cr. 209. 

65. U.S.—Chadwick v. United States, 
C.C.A.Tex.. 117 P.2d 902, 908. 

66. Tex.—^Baker v. State, 58 S.W.2d 
634, 123 Tex.Cr. 209. 

67. Black L.D. 

66. U.S.—^U. S. V. Kinsel, D.C.WaBh., 
263 F. 141. 

69. U.S.—^U. S. V. Kinsel, supra. 

TO. La.—Glover v. Fidelity & Casu¬ 
alty Co., App., 10 So.2d 255, 257, 
258. 

N.T.—Tooker v. Security Trust Co., 
49 N.T.S. 814, 817, 26 App.Div. 372. 
'^Herpes oapltas” compared 

"The use of the word 'capltas* lo¬ 
cates the disease upon the scalp 
while the Greek word *zosta' meaning 
a belt or girdle would seem to lo¬ 
cate it in the region of the waist. 
In the evidence the ailment is some¬ 
times called 'herpes zoster capltas,' 
and sometimes "herpes capltas,' as if 
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there were no distinction."—Tooker 
V. Security Trust Co., supra. 

71. La.—Glover v. Fidelity & Cas¬ 
ualty Co., App., 10 S6.2d 255, 257. 

72. N.T.—^Hynds v. Brooklyn 

Heights R. Co., 97 N.T.S. 706, 706, 
111 App.Div. 839. 

73. Black L.D. 

74. Black L.D. 

76. Bscriche Dlccionario. 

76. ' Bscriche Dlccionario. 

77. Century D. 

“HezrliLg Bilvex” 

A composition in money for the 
custom of supplying herrings tor the 
provision of a religious house.—^Black 
L.D. 

‘‘Pickled herrings” 

Herrings preserved in a brine of 
vinegar, salt, and spices.—^Hansen v,. 
Robertson, C.C.N.T., 29 F. 686. 

78. Black L.D. 

79. Black L.D. 
niustratlve phrases 

(1) “Hems dat ut servus faclt"— 
the master gives or agrees to give 
the wages, in consideration of, or 
with a view to, the servant's doing 
the work.—^Black L.D. 

(2) "Servus faclt ut herus det"— 
the servant does the work in order 
that the master may give him the 
wages agrreed on.—^Black L.D. 

80L Black L.D. 

81. Black L.D. 

82. Black L.D. 
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HET.£RABGHA. The head of a religious house; 
the head of a college; the Trardeii of a corpora- 

tion.83 

HET.£BIA. In Boman law, a company, society, or 

college. 84 

HETERODYNE and HETERODYNING. As de¬ 
scriptive of radio interference, see the C.J.S. title 
Telegraphs and Telephones § 290. 

HEUVELBORH. In old English law, a surety.8 5 

HE WHO COMES INTO EQUITY MUST GOME 
WITH CLEAN HANDS. See Equity § 93. 

HE WHO SEEKS EQUITY MUST DO EQUITY. 

See Equity § 90. 

HEYLODE. In old records, a customary burden 
on inferior tenants for mending or repairing hays 
or hedges. 86 

HEX. A dictionary term, meaning literally six, 
sometimes used as a prefix, in combination with oth¬ 
er words, in chemistry in the sense of containing 
six atoms or molecules of the radical or substance; 
as hexbenzoate, hexbromide, etc.87 

HEYMECTUS. A hay net; also a net for catching 

conies.88 

HIBERNAGIUM OR HYBERNAGIUM. The sea- 
son for sowing winter com.89 

HICKEY. A bump resulting from a blow.80 

In another sense, a device for bending pipes or 
conduits; more specifically, in electricity, a thread¬ 
ed coupling for attaching a fixture to an outlet 
box.9i 

As used in telephone or telegraph construction 


see the C.J.S. title Telegraphs and Telephones § 4, 
also 29 C.J. p 349 note 28 [a]. 

HICKORY SAWLOG. A term referring to timber 
or lumber from hickory trees as articles of com¬ 
merce, and described as consisting of the bark, the 
sap, the heart, and the heart center, the heart cen¬ 
ter being the only part without value as an article 

of commerce. 8 2 

HIDAGE or HYDAGE. An extraordinary tax for¬ 
merly payable to the crown for every hide of land.®® 

HIDALGO. In Spanish law, a person of distin¬ 
guished class or noble lineage; an aristoorat.84 

HIDALGUIA. In Spanish law, nobility, the state 
of being an hidalgo.®® 

HIDE. As a noun, the skin of an animal, either 
raw or dressed, more generally applied to the un¬ 
dressed skins of the larger domestic animals, as 
oxen, horses, etc.® 6 

“Hides” are sometimes distinguished from “skins” 
by their weight.® 7 

As included within tariff free list see Customs 
Duties § 73. 

In old English law, a measure of land, being as 
much as could be worked with one plow, or as much 
land as would support one family or the dwellers in 
a mansion house; also a house, a dwelling house; 
and, in this sense, “hide” was anciently employed 
as a unit of taxation.®® 

As a verb. To conceal, or withdraw from sight, 
to put out of view, to secrete.®® 

The verb has been compared with, or distin¬ 
guished from, “conceal” see 15 C.J.S. p 793 note 71, 
“disguise” see 27 C.J.S. p 147 note 74, “dissemble” 
see 27 C.J.S. p 365 note 11, and “secrete.”^ 


83. Black L.D. 

84. Black Ii.D. 

86. Black L.D. 

86. Black L.D. 

87. U.S.—MacEjaclien v. Tar Prod¬ 
ucts Corporation. Cust & PatApp., 
41 F.2d 295, 297. 

ea Black L.D. 

89. Black Ii.D. 

98. La.—Blfer v. Hibernia Nat. 
Bank in New Orleans, App., 174 So. 
287, 289. 

91. Webster New Int. D. 
sa Ala.—^Meadow River Lumber Co. 
V. Black, 163 So. 290, 298, 26 Ala. 
App. 28. 

98. Black L.D. 


94. Escriche Dlcclonarlo. 

Dezlved ftrom *‘HiJodaleo,” a con¬ 
traction of ‘‘hl3o de algo/* literally 
“son of something [expressive of 
substance].”—Escriche Dlcclonarlo. 

95. Escriche Dlcclonarlo. 

96. N.T.—Healy v. Brandon, 21 N.T. 
S. 390, 395, 66 Hun 615. 

Slustratlva phrases 

(1) “Hides of cattle.”—Rosabach v, 
U. S., C.C.N.T., 116 P. 781. 

(2) “Raw hides and skins of all 
kinds.”—Coggill v. Lawrence, C.C.N. 
T., 6 F.Cas.No.2,956, 1 Blatchf. 602. 

97. CHat of dlstlnotlcxii 

•Hides” are separated from “skins” 
by weight; If more than twelve 


pounds In weight, they are known as 
“hides,” If less, they are known as 
“skins.”-U. S. V. Helmrath. N.Y.. 
146 F. 36, 76 C-QA. 261. 

98. Black L.D. 
niustrstlve phrases 

(1) “Hide and gain,” In English 
law, a term anciently appUed to ar¬ 
able land.—Black L.D. 

(2) “Hide lands,” In Saxon law, 
lands belonging to a hide, that Is, 
to a house or mansion.—^Black L.D. 

99. Webster New Int.D. 

1. Ala.—^Dale County v. Gunter, 46 
Ala. 118, 142. 

OkL—Dameal v. State, 174 P. 290, 
292, 14 OkLCr. 540, 1 A.L.R, 688. 
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HIDEL--EIGH, SIOHEB, AND HIGHEST 


HIDEL. In old English law, a place of protection; 
a Banctuary.2 

HIDGILD. A sum. of money paid by a villein or 
servant to save himself from a whipping.^ 

HIERARCHY. Originally government by a body 
of priests; now, the body of officers in any church 
or ecclesiastical institution, considered as forming 
an ascending series of ranks or degrees of power 
and authority, with the correlative subjection, each 
to the one next above. Derivatively, any body of 
men, taken in their public capacity, and consid¬ 
ered as forming a chain of power, as above de- 
scribed.4 

HIGEAR. See Hegari ante p 880 note 83. 

HIGEBAIiL. A drink of liquor diluted in a taU 
glass.^ 

Highball signal. As a term used in railroading 
see the C.J.S. title Railroads § 1, also 29 C.J. p 350 
note 58. 

HIGHBINDER. Although of local origin, the word 
is generally understood as meaning a rough, a man 
of evil character and murderous tendencies, specifi¬ 


cally one of a Chinese secret society said to be 
blackmailers.^^ 

HIGH, HIGHER, and HIGHEST. 

High 

A comparative adjective,*^ used in various senses,^ 
the interpretation and application of which may 
vary substantially.® It is said to be commonly a 
relative term, referring to the height of a thing 
when compared to other structures.^® It is fre¬ 
quently used as meaning prominent also some¬ 
times as denoting that which is common, open, and 
public.12 

High sea or high seas. That portion of the sea 
which washes the open coast the outside of low- 
water mark on the coast.^^ The term has been held 
to include certain waters, or bodies of water,but 
not others.!® 

Under particular circumstances, it may be syn¬ 
onymous with “main sea,”!*^ “ocean,” and “sea.”!® 

Jurisdiction over the high seas see Admiralty §§ 
10-13, Collision §§ 3, 25, and Criminal Law § 138. 

Other phrases employing the word are collected 
in the footnote.!® For still other iJirases as to 


2. Black L.D. 

3. Black L.D. 

4. Black L.D. 

5. La.—Lelser v. Thomas, App., 160 
So. 670. 

& Cal.—^People v. Ho Kim You, 141 
P. 950, 956, 24 CaLApp. 461. 

7- U.S.—^Hastings Mfg. Co. v. Auto¬ 
motive Parts Corporation, D.C. 
Mich., 39 F.Supp. 819, 826. 

& Ind.—Massey v. Dunlap, 44 N.H. 

641, 644, 146 Ind. 850. 

9. U.S.—Hastings Mfg. Co. v. Au¬ 
tomotive Parts Corporation, D.C. 
Mich., 39 F.Supp. 319, 826. 
la Ky.—^Louisville & N. R. Co. v. 
Tucker, 65 S.W. 463, 464, 23 Ky. 
L. 1929. 

IL Ind.—Massey v. Dunlap, 44 N.E. 
641, 644, 146 Ind. 350. 

12. U.S.—^U. S. V. Rodgers, Mich., 
14 S.Ct 109, 113, 160 U.S. 249, 264, 
37 L.Bd. 1071. 

13. La.—Morgan v. Negodich, 8 So. 
636, 639, 40 La.Anxi. 246. 

More speoULcaUy descxlhed 

(1) A large body of navigable wa¬ 
ter other than a river, which is of 
an extent beyond the measurement of 
one's unaided vision, and is open and 
unconflned, and not under the exclu¬ 
sive control of any one nation or peo¬ 
ple, but is the free highway of ad¬ 
joining nations or people.—^U. S. v. 
Rodgers, Mich., 14 S.Ct 109, 118, 
160 U.S. 249, 87 L.Bd. 1071. 


(2) It does not indicate any sepa¬ 
rate and distinct body of water, but 
only the open waters of the sea or 
ocean, as distinguished from its mar¬ 
gin or coast, its harbors, bays, 
creeks, inlets, ports, and havens.— 
The Cuzco, D.aWash., 225 F. 169, 
176. 

14. U.S.—Ross V. McIntyre, N.Y., 11 
S.Ct 897, 902, 140 U.S. 463, 86 L.Bd. 
681—U. S. V. Seagrlst CUN-Y., 27 
F.Cas.No.16.245, 4 Blatchf. 420. 

SlmUaxly expressed 

The "high sea" or “main sea” (al- 
tum mare, or le haut meer), proper¬ 
ly begins at low water mark.—^De 
Lovio V. Bolt C.C.Mass., 7 F.CaaNo. 
8,776. 2 Gall. 898. 

15. Held included 

(1) “The term *hlgh seas' includes 
waters on the seacoast without the 
boundaries of low-water mark.”— 
Ross V. McIntyre, N.Y., 11 S.Ct 897, 
902, 140 U.S. 463. 471, 86 L.Bd. 681— 
U. S. V. Newark Meadows Improve¬ 
ment Co., C.C.N.Y.. 178 F. 426, 428. 

(2) “High seas,” as used in deter¬ 
mining whether movables taken in 
war are to be considered “prize” tak¬ 
en on the high seas. Includes coast 
waters without the boundaries of 
low-water mark, although within 
bays or roadsteads, waters on which 
a court of admiralty has Jurisdic¬ 
tion.—^U. S. V. Dewey, D.C.. 28 S.Ct 
416, 422. 188 U.S. 264, 47 L.Bd. 468. 
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1& Held not Included 

(1) The term “high sea” cannot be 
construed to Include any portion of 
an Inlet which is well surrounded 
by islands and can only be entered by 
coming in near some of those islands 
or by way of certain straits.—^The 
Kodiak, D.C.Alaska, 58 F. 126. 128. 

(2) A basin or haven is not a part 
of the high seas.—^U. S. v. Morel, C. 
C.Pa., 26 F.Cas.No.16,807, Brunn.CoL 
Cas. 378. 

(3) The Great Lakes within the 
purview of a particular statute.— 
The North Star, Mich., 62 F. 71, 75. 
10 aC.A. 262. 

(4) Lake Michigan, which lies 
wholly within the territory of the 
United States, is not a “high sea” in 
the sense that it is open and unln- 
closed, and a free highway of ad¬ 
joining nations or people.—^Bigelow 
V. Nickerson. Wls., 70 F. 113, 117, 17 
C.C.A. 1, 80 L.R.A. 836. 

17. U.S.—^U. S. V. Newark Meadows 

Impr. Co., 178 F. 426, 428. 

13 U.S.—^U. S. V. New Bedford 

Bridge, C.C.Masa., 27 F.Cas.No.l6,- 

867, 1 Woodb. & M. 401. 

19. Phrases oonstxued 

(1) “High commission court” or 
“Court of high commission” see 
Courts S 11 P note 46. 

(2) “High crimes and misdemean¬ 
ors” as ground for impeachment see 
the CpJ.S. Officers i 68, also 46 C.X 
p 1002 notes 1-4. 



HIGH, HIGHER, AND HIGHEST 


which more recent adjudications have not been 
found see 29 C.J. p 350 notes 52-57. 

Higher 

The comparative of ^^igh ;”20 an^ in its strictly 
grammatical use “higher^’ refers only to one of two 
fhings;2i also defined as meaning above par.22 

Highest 

The superlative of “high.”23 The term implies 


39 O.J.S. 

comparison, and, in a particular connection, com- 

petition.24 

Highest bidder. The best bidder; 26 the best re¬ 
sponsible bidder,26 or the highest bidder able to 
pay.27 

Other phrases employing the word are set out m 
the note.28 For still other phrases as to which more 
recent adjudications have not been found see 29 C.J. 
p 351 notes 68-73. 


(3) *'Hlgh desnree of care” see the 
C.J.S. title Negligrence § 11, also 45 
C.J. p 697 notes 49, 50. 

(4) **Hlgh frequency,” with refer¬ 
ence to radio devices see the C.J.S. 
title Telegraphs and Telephones, § 
293. 

(6) "High grade automobile” and 
*liigh-graded” and “high-grading" see 
38 C.J.S. p 972 note 17(5), p 973 note 
18(5). 

(6) *Hlgh-lived,” as applied to a 
horse, high spirited, but not Imply¬ 
ing necessarily that he was vicious 
and dangerous for persons accus¬ 
tomed to handling horsea—Wilson v. 
Slouz Cons, Min. Co., 52 P. 626, 627, 
16 Utah 392. 

(7) ‘High misdemeanors” see 
Cirimlnal Law 3 7 note 33. 

(8) “High or great diligence," see 
26 C.J.a p 1311 note 79. 

(9) “High power accelerators” see 
Accelerator 1 CJ.S. p 409 note 80 in 
Pocket Parts. 

(10) ‘High right,” as the right of 
a person to enjoy his physical or¬ 
ganization and all the powers there¬ 
of.—People V. Olsen, 11 P. 577, 578, 
4 Utah 413. 

(11) ‘High school” see the C.J.S, 
title Schools and School Districts 5 
1, also 66 CLJ. p 169 notes 47-50. 

(12) ‘High spring tides,” the flux¬ 
es of the sea at those tides which 
happen at the two equinoctial peri¬ 
ods. 

CaL—^Bolsa Land Co. v. Vaqueros Ma¬ 
jor Oil Company, 76 P.2d 519, 521, 

25 CaLApp.2d 75—^Blchelberger v. 

Mills Land & Water Co., 100 P. 

117, 122, 9 CaLApp. 628. 

Del.—^Banks v. Wilmington Terminal 

Co., Super., 24 A.2d 692, 601. 
H.T.—Baird v. Campbell. 78 N.T.S. 

617, 624, 67 App.Piv. 104, affirmed 

69 N.E. 1120, 177 N.T. 539. 

(18) “High-tension system” see 
EUectrielty 5 1 b p 477 note 57. 

(14) “High-water line” and “high- 
water mark” see the C.J.S. titles 
Boundaries S 32, as boundary; Nav¬ 
igable Waters, S 88, also 29 dJ. p 
350 notes 44-61 and 46 C.J. p 586 note 
92-p 536 note 99, with reference to 
luivlgable waters; and Waters S 71, 
also 29 CXJ. p 360 note 46 [a}, [b], 
and 67 O.J. p 822 note' 65, with 
reference to nonnavlgable waters. 


(16) “High wind” see Collision 5 2 
b note 61. 

(16) "Ordinary high tlda”—Hlhn 
Co. V. Santa Cruz. 150 P. 62. 65, 170 
Cal. 436. 

(17) “Very high wind prevailing" 
as distinguished from “a cyclone, tor¬ 
nado or hurricane” see 25 C.J.S. p 
438 note 9. 

20, Webster New IntD. 

Phrases oonstroed 

(1) “Higher and lower scale,” In 
the practice of the English supreme 
court of judicature the two scales 
regulating the fees of the court and 
the fees which the solicitors are en¬ 
titled to charge; the lower scale 
applies, unless the court otherwise 
orders, to all causes and matters 
assigned by the judicature acts to 
the king's bench, or the probate, di¬ 
vorce, and admiralty divisions; all 
actions of debt, contract, or tort; 
and in almost all causes and matters 
assigned by the acts to the chancery 
division in which the amount in liti¬ 
gation Is under one thousand pounds; 
and the higher scale applies In all 
other causes and matters; also In 
actions falling under one of the above 
classes, but in which the principal 
relief sought to be obtained is an in¬ 
junction.—^Black L.D. 

(2) 'Higher ofCense” in classifying 
the offenses according to degrees, the 
maximum of punishment determines 
whether offenses, when compared 
with each other, are of higher, lower, 
or equal degree. 

CaL—^People v. Newcomer, 60 P. 405, 

408, 118 Cal. 263. 

Ta.—^Benton v. Commonwealth, 21 S. 

E. 496, 497, 91 Ya. 782. 

(8) “Higher institutions of learn¬ 
ing'* are major institutions, state¬ 
wide In their operation, which are 
maintained by general taxation, and 
are absolutely independent of each 
other, and term does not apply to 
junior colleges.—^McHenry v. Oua¬ 
chita Parish School Board, 126 So. 
841, 844, 169 Leu 646. See also Col¬ 
leges and Universities § 1 note 7. 

21, CaL—^People v. Newcomer, 60 P. 

405. 408, 118 Cal. 268. 

22, N.T.—^In re Stutzer, 26 Hun 481, 

484. 

28. Webster New IntD. 

900 


84. U.S.—^Fairfax v. Hopkins, C.C.D. 
C., 8 P.Cas.No.4,614, 2 Cranch C.a 
134. 

25. U.S.—^Zantzlnger v. Pole, 1 DalL, 
Pa.. 419, 1 L.Ed. 204. 

Considered from various standpoints 

(1) Bid In current money.—^Hart v. 
Buckner, La., 64 F. 925, 934, 5 C.C.A. 
1 . 

(2) Bid In good faith. 

U.S.—Fairfax v. Hopkins, C.C.D.C., S 
F.Cas.No.4,614, 2 Cranch C.C. 134. 
Md.—Gray v. Velrs, 33 Md. 18, 22. 

(3) With reference to the sale of 
lands for taxes the “highest bidder” 
has been held to be one who will pay 
the tax for the least quantity of land. 
—^Lovejoy v. Lunt, 48 Me. 877, 878 
—^Loomis V. Pingrree, 48 Me. 299, 811. 
Implies competition 

The word “highest” considered 
grammatically, implies at least two 
lower bids or bidders,, and in any 
view, the word indicates that there 
shall be competitive bidding.—^Ral¬ 
ston V. State, 84 N.E.2d 930, 938, 218 
Ind. 691. 

86. Md.—Gray v. Veirs, 96 Md. 18, 
22 . 

N.Y.—^Irving Sav. Inst. v. Robinson, 
71 N.Y.S. 193, 194, 86 Mlsc. 449. 

87. U.S.—^Zantzinger v. Pole, 1 DalL, 
Pa., 419, 1 L.Ed. 204. 

28. Phrases oonstroed 

(1) “Highest bid of Interest” as 
distinguished from “the best bid of 
interest” see 10 C.J.S. p 347 note 87. 

(2) “Highest degree of care” see 
the C.J.S. title Negligence S 13, al¬ 
so 9 C.J. p 1290 notes 8-10. 

(8) “Highest office.” in a popular 
or political sense, the most promi¬ 
nent office on the election ballot at 
the last preceding election, such as 
governor, mayor, etc.—^Massey v. 
Dunlap, 44 N.E. 641, 644, 146 Ind. 850 
—29 C.J. p 361 note 67 [a], [b]. 

(4) “Highest proved value,'* as 
meaning the highest amount which 
the jury, from consideration of all 
the proofs in an action of trover. 
And that the property converted, was 
worth at any time during the period 
between the conversion and the trial, 
if during that period there was a 
difference in value.—^Elder v. Wood¬ 
ruff Hardware & Mfg. Co., 86 S.E. 
268, 16 Ga.App. 265. 



EIGELY—EIGHWATMAN OR EIGEWAY ROBBER 


HIGHLY. In great degree; in high manner.29 

Highly” has been held substantially equivalent 
to “very,” used as an adverb.^o 

HIGHNESS. A title of honor given to piinees.^^ 
HIGHWAY. See Highways § 1. 


Phrases employing the word are set out m the 

note.32 

HIGHWAYMAN or HIGHWAY ROBBER. See 
the C.J.S. title Robbery § 1, also 29 C.J. p 362 note 
88 . 


29. Mo.—Benoist v. Drlveaway Co. 
of Missouri, App., 122 S.W.2d 86, 
90. 

XUnstratlve plurases 

(1) “Highly prejudicial,** defined as 
meaning hurtful, damaging, or detri¬ 
mental, but not necessarily improper 
when applied to an argument.—State 
V. Brickey, 152 S.W.2d 1056, 1061, 348 
Mo. 248. 

(2) ‘‘Highly prudent person,** a 
very prudent, cautious, and compe¬ 
tent person.—Gilmore v. Houston 
Electric Co., 102 S-W. 168, 169, 46 Tex 
Civ.App. 316. 


30. Hardly any difference between 
them 

Mo.—Benoist v. Driveway Co. of Mis¬ 
souri, App., 122 S.W.2d 86, 90. 

31. Black L.D. 

The children of crowned heads gen¬ 
erally as given the style, or title, of 
“Highness.**—Black ri.D. 

The Icings of Hngland, before the 
time of James I, were not usually 
saluted with the title of “Majesty,** 
but with that of “Highness.**—^Black 
LJ). 

32. Phrases constmed 

(1) “Highway boards or commis¬ 


sions*' and “highway commissioners'* 
see Highways S 154 et seq. 

(2) “Highway crossing,** as ap¬ 
plied to railroads see the C.J.S. ti¬ 
tle Railroads § 140, also 29 C.J. jy 351 
note 86. 

(3) “Highway easement’* see High¬ 
ways §§ 1, 136. 

(4) “Highway robbery** see the C. 
J.S. title Robbery S 1, also 54 C.J. p 
1009 notes 17-23. 

(6) “Highway system” and Im¬ 
provements relating thereto see 
Highways 9 177 et secu 

(6) “Highway tax’* and “highway 
taxes” see Highways 8 288 et sea. 


901 



39 C.J.S. 


HIGHWAYS 

This Title includes roads open for free passage to the public, established for public benefit; nature and 
scope of power to establish and maintain such roads in general; constitutional and statutory provisions re- 
latui^ thereto; appointment and removal, rights, powers, duties, and liabilities of highway boards, officers, 
etc; establishment of such roads by statutory proceedings, construction, repair, and improvement thereof, 
and alteration, vacation, and abandonment thereof; taxes for highway purposes and local assessments for 
pardcnlar roads; title to and rights in the land occupied, and removal of and liabilities for obstructions, 
encroachments, etc.; and use of such roads, and liabilities for injuries from defects, obstructions, etc., there¬ 
in, and for injuries from violations of the law of the road causing collisions, etc. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Wordi Index 

Analysis 

1 BEPramONS, NATintE, AND ESTABLISHMENT IN (GENERAL, §§ 1, 2 
IL ESTABLISHMENT BY PRESCRIPTION, USER, OR RECOONITION, §§ 3-24 

HL ESTABLISHMENT BY LEOISLATIVE ACT OR BY STATUTORY PROOEEDINa, §§ 25-^5 

A. In Genebal, §§ 25-^6 

B. STAa?DToaY Proceedings to Establish, §§ 37-95 

17. ALTERATION, VACATION, AND ABANDONMENT, §§ 96-135 

A. Alteration, §§ 96-112 

B. Vacation, §§ 113-129 

C Abandonment, §§ 130-135 

▼. TUliE TO PEE AND RIUHTS OF PUBUO AND ABUTTINO OWNERS, §§ 136-143 
IIX HIGHWAY DISTRICTS, BOARDS, AND OPPIOERS, §§ 144-174 

Divisiozis Vn to End In Voliune 40 

vn. OONSTRUOnON, IMPROVEMENT, AND REPAIR, §§ 176-216 
TQL OBSTRUCTION AND ENCROACHMENT, §§ 217-231 
IZ. USE OP HIGHWAY AND LAW OF THE ROAD, §§ 232-247 
X INJURIES FROM DEFECTS OR OBSTRUCTIONS, §§ 248-282 
XL TAXES AND ASSESSMENTS, §§ 283-311 

Sub-Analysis 

L DSmiTIONS, NATURE, AND ESTABLISHMENT IN GENERAL-p 909 

§ 1. Definitions, nature, and construction—^p 909 
2. Modes of establishment—^p 920 

n. ESTABLISHMENT BY PRESCRIPTION, USER, OR RECOGNITION—p 921 
§ 3- In general—^p 921 

4. Sufficiency of user—p 922 

5. -Public user and adaptability of way thereto—^p 923 

6. -Use of definite line of travel—^p 925 

7. -Continuity of user in general—^p 926 

8. -Interruption of use^p 926 

9. -Hostility of user in general—p 928 

10. —— Recognition, maintenance, and repair by public authorities—p 930 

11. — User of wild and unoccupied lands—931 
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HIGHWAYS 


n. BSTABIJSHMBNT BY PBBSCEIPTION, TJSBE, OR RECOGNITION—Contimied 
§ 12. -User of land outside of established highway—p 932 

13. -User under defective proceedings to establish highway or ineffectual 

dedication—p 932 

14. -Color or claim of right—^p 932 

15. - Duration of user; prescriptive period—p 933 

16. -Knowledge and consent of landowner—^p 934 

17. Against whom prescription may be asserted—p 936 

18. Lands subject to prescription—^p 936 

19. Effect of prescription—^p 937 

20. Character and extent of highway—^p 937 

21. Ascertainment and entry of record—939 

22. Pleading—^p 940 

23. Evidence—^p 941 

24. Questions of law and fact—^p 94S 

m. BSTABLISHMBNT BY LBGISLATIYB ACT OR BY STATUTORY FROGBEDINGh-p 946 

A. In General— p 946 

§ 25. Constitutional power in general—^p 946 

26. Necessity, utility, and character of road—p 946 

27. — Determination as to necessity and utility—^p 946 

28. -Determination as to character—^p 949 

29. Who may exercise power—^p 949 

30. Persons against whom power may be exercised—^p 950 

31. Lands subject to exercise of power—^p 950 

32. - Public property generally—^p 950 

33. -Existing highways—^p 950 

34. - Private property generally—^p 951 

35. - Statutory exemption^—^p 951 

36. Establishment by legislative act—^p 952 

R Statuttort Pbooeedings to Establish— 952 
§ 37. Statutory provisions—^p 952 

38. -Amendment and repeal—^p 954 

39. Jurisdiction and powers of public authorities generally—p 954 

40. -Roads in different coordinate jurisdictions—p 957 

41. Parties—p 958 

42. Citation and notice—^p 960 

43. -Necessity—^p 960 

44. -Persons entitled to notice—^p 961 

45. -Form and sufficiency—^p 962 

45 , -Service—p 963 

47. -Objections and waiver thereof—^p 964 

48. Petition or other application—p 965 

49. -Formal requisites—^p 966 

50. - Sufficiency—^p 966 

51. -Application relating to two or more roads—969 

52. -Amendment or withdrawal—p 969 

53. -Objections and waiver—p 970 

54. Contest and hearing—p 970 

55. Commissioners, viewers, surveyors, jurors, and other like officers—p 97 }\ 

56. _Appointment, qualification, and substitution in general—p 972 

57. -Competency or eligibility—p 975 

58. -Compensation—^p 977 
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HIGHWAYS 

m. ESTABLISHMENT BT LEGISLATIVE AOT OB BY STATXJTOEY PBOOEEDINQ—Continued 

B. Statittory Proceedings to Establish —Continued 

§ 59. -Acts and proceedings in general —977 

60. - Notice of hearing—p 981 

61. — View—^p 984 

62. - Report in general—^p 984 

63. -Return of report and proceedings thereon—^p 988 

64. Location—^p 994 

65. - Course—^p 995 

66. -Length—^p 997 

67 . -Width—p 997 

68. - Survey—p 998 

69. Judgment, order, or record—^p 999 

70. — Form and contents—^p 1001 

71. -Amendment—^p 1005 

72. — Review and setting aside—p 1005 

73. - Operation and effect—p 1006 

74. - Collateral attack—^p 1008 

75. Defects in proceedings—^p 1009 

76. -Waiver and estoppel—^p 1009 

77. - Curative statutes—^p 1010 

78. Appeal and error—p 1011 

79. - Right to appeal—^p 1011 

80. - - Decisions reviewable—^p 1012 

81. -To what tribunal appeal may be taken—^p 1013 

82. - Presentation and reservation of grounds of review—1013 

83. - Parties—p 1014 

84. — Proceedings for transfer—^p 1014 

85. -Record—^p 1016 

86. -Effect of appeal—^p 1016 

87. - Proceedings on appeal—^p 1016 

88. Certiorari—^p 1020 

89. Injunction—^p 1023 

90. Costs and expenses—^p 1026 

91. Operation and effect of establishment—^p 1027 

92. -Character, location, and extent of road—^p 1028 

93. Pleading existence of highway—^p 1029 

94. Evidence as to existence of highway—^p 1029 

95. Questions of law and fact—^p 1032 

IV. ALTBBATION, VACATION, AND ABANDONMENT-p 1032 

A. AiiTKbation— 1032 

§ 96. What constitutes alteration—p 1032 

97. Power to alter —^ 1033 

98. What roads may be altered—^p 1034 

99. Grounds of alteration—1035 

100. Proceedings—^p 1035 

101. -Petition—1037 

- , 102. — Parties—^p 1038 

103. -Notice—^p 1038 

104. -Remonstrance—^p 1039 

105. -Hearing and determination—p 1039 

106. — Commissioners, viewers, jurors, or other like officers—^p 1040 
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SIQHWAYS 


IV. ALTERATION, VACATION, AND ABANDONMENT—Continued 

A. Ajufera^tion—C ontinued 

§ 107. - Order or judgment—1041 

108. - Defects and objections—1043 

109. - Supervision of courts—^p 1043 

110. ■ Costs—p 1045 

111. Operation and effect of alteration—^p 1045 

112. Relocation—^p 1046 

B. Vacation—^ p 1047 

§ 113. Power to vacate—^p 1047 

114. - By vote of town—^p 1050 

115. What roads may be vacated—^p 1050 

116. Grounds for discontinuance—^p 1052 

117. Proceedings—p 1053 

118. - Petition and parties—p 1053 

119. - Notice—p 1055 

120. - Remonstrance—^p 1055 

121. - Hearing and determination—^p 1056 

122. - Commssioners or viewers—^p 1057 

123. - Order or judgment and record in general—^p 1057 

124. - Conclusiveness and collateral attack—p 1059 

125. - Defects and objections and waiver thereof—^p 1060 

126. - Appeal and certiorari—^p 1060 

127. - Injunction—^p 1063 

128. - Costs—^p 1064 

129. Operation and effect of vacation—p 1064 

C- Abandonment— p 1065 

§ 130. In general—^p 1065 

131. By nonuser—^p 1066 

132. By failure to open, construct, or repair—^p 1069 

133. By reason of obstructions or encroachments—1070 

134. By acceptance or use of new road in place of old—^p 1070 

135. By deviation from established way—^p 1071 

V, TITLE TO PEE AND RIGHTS OF PUBLIC AND ABUTTING OWNERS—p 1071 

§ 136. Title to fee—p 1071 

137. - Reversion on vacation or abandonment—p 1073 

138. - Right to soil and materials—p 1074 

139. Rights of public—^p 1077 

140. - Deviation from established way—^p 1079 

141. Rights of abutting owners—^p 1079 

142. - Use of highway for private purposes—^p 1083 

143. - Remedies—^p 1084 

VI. HIGHWAY DISTRICTS, BOARDS, AND OPPICBRS-p 1089 

§ 144, Districts—^p 1089 

145. - Definition, nature, and status—^p 1089 

146. - Power to create—^p 1091 

147. - Constitutionality and construction of statutes—^p 1091 

148. - Mode of creation and proceedings therefor—p 1093 

149. - Territorial extent and boundaries—p 1099 

150. -Alteration—^p 1101 
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VL HIGHWAY DISTBIOTS, BOABDS, AND OFFICERS—Continued 
§ 151. - Consolidation—1102 

152. - Dissolution or other termination—1102 

153. - Assignment to officers—p 1103 

154. Boards or commissions—^p 1103 

155. - Nature and creation—^p 1103 

156. * - Proceedings, meetings, and records—^p 1106 

157. - Powers and functions in general—^p 1108 

158. - Contracts, indebtedness, and securities—^p 1112 

159. - Capacity to sue and be sued—^p 1130 

160. - Tort liability—^p 1130 

161. Officers and agents —p 1131 

162. - Nature, creation, and abolition of office—^p 1132 

163. -Appointment or election—^p 1134 

164. - Eligibility and qualification—^p 1136 

165. -Term and tenure of office—^p 1138 

166. -Filling vacancies—^p 1144 

167. - Compensation—^p 1145 

168. - Powers and authority in general—^p 1147 

169. - Contracts, indebtedness, and expenditures—^p 1149 

170. - Duties—^p 1151 

171. - Civil liability—^p 1152 

,172. - Liability for penalty—^p 1156 

173, - Civil actions by or against—^p 1156 

174, - Offenses and prosecutions therefor—p 1158 

§§ 175 to End In Volume 40 

Vn. OONSTRUOTIOH, IMPROVEMENT, AND REPAIR 

§ 175. Constitutional and statutory provisions 

176. Highway funds 

177. Authority and duty to construct or repair 

1^8. -As dependent on availability of funds 

179. Mode, plan, and sufficiency 

180. - Materials for construction or repair 

181. -^ Removal of fences, buildings, and other property 

182. -Guideposts 

183. Existence and character of road 

184. -Roads in different jurisdictions 

185. Drainage 

186. -Power and duty 

187. - Personal liability of officer 

188. -Abatement of drainage nuisance 

189. -Injunction 

190. —=— Drainage districts 

191. Lighting and lighting districts 

192. Proceedings for improvement of highways and for construction of free grav¬ 

el roads or turnpikes 

193. -Submission of question to vote 

194. -Commissioners or viewers 

195. -Hearing and record 

196. -Appeal and certiorari 

197. —^— Collateral attack 

198. Compelling construction, improvement, or repair and remedies for breach of 

duty 
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Vn. CONSTRUCTION, IMPROVEMENT, AND REPAIR—Continued 

§ 199. Restraining construction, improvement, or repair. 

200. Criminal responsibility for neglect 

201. Expenses 

202. - Liability of municipality to laborers and materialmen in general 

203. — Road machinery and appliances 

204. - Improvement bonds or certificates 

205. — Work or material on credit 

206. - Recovery of advances made by highway officer 

207. -Apportionment 

208. Contracts for road work 

209. - Performance and pa 3 mient 

210- - Contractors* bonds 

211. — ' ■ Actions 

212. Liability for damages 

213. Damages 

214. - Payment or assessment as prerequisite to road ■work 

215. - Measure of damages; deduction of benefits 

216. -Actions or proceedings to recover 

Vni. OBSTRUCTION AND ENGROACEMENT 

§ 217. As nuisance 

218. What constitutes 

219. Existence or legality of highway 

220. Defenses 

221. Persons liable 

222. Remedies 

223. -Actions and proceedings to compel removal in general 

224. - Preliminary notice or order to remove 

225. - Summary removal without legal formality 

226. -Injunction in general 

227. - Proceedings to enjoin 

228. -Action for damages 

229. - Penalties and actions therefor 

230. - Criminal responsibility 

231. - Prosecution and punishment 

IX. USE OF HIGHWAY AND LAW OF THE ROAD 

§ 232. Power to control and regulate generally 

233. Right and mode of use 

234. - Traction engines and other heavy vehides or equipment 

235. - Bicydes 

236. Law of road 

237. - Meeting 

238. - Overtaking and passing 

239. -Turning across road 

240. Care required in use of road 

241. - Vehicles and persons on foot 

242. - Reckless driving or racing 

243. - Frightening horses 

244. - Horses not under control, and runaways 

245. - Contributory negligence 

246. Actions for injuries 

247. Penal and criminal proceedings 
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X. INJUBIES FROM DEFECTS OR OBSTRUCTIONS 

§ 248. Persons and governmental bodies liable 
249. - State 

25Q. - Counties, towns, and other political subdivisions 

251. - Highway officers 

252. - Persons causing defect 

253. -Abutting owners 

254. Care and duty as to condition of highway generally 

255. Roads and portions thereof to which duty extends 

256. - Roads under repair 

257. Defects and obstructions causing injury 

258. - Defects caused by elements; snow and ice 

259. - Objects frightening horses 

260. Precautions 

261- - Lighting highway 

262. - Barriers, railings, and other guards or danger signals 

263. Notice of defect or obstruction 

264. Proximate cause 

265. Persons entitled to redress 

266. - Persons violating law 

267. - Persons bound to repair 

268. Contributory negligence 

269. - Competency of person injured 

270. - Knowledge of defect or obstruction 

271. - Choice of ways 

272. - Leaving traveled way 

273. - Traveling at night 

274. - Suitableness of horses, vehicles, and harness 

275. Notice of claim for injury 

276. Actions 

277. -Time to sue, jurisdiction, and venue 

278. - Parties; right of action 

279. - Pleading 

280. - Evidence 

281. - Trial 

282. - Damages 

XI. TAXES AND ASSESSMENTS 

§ 283. Highway taxes 
284. - Power to impose 

'285. - Construction, amendment, and repeal of statutes 

286. - Purpose 

287. -Amount or rate 

288. ■ - Persons and property liable 

289. -Levy and assessment 

290. - Payment, collection, and enforcement 

291. -Remedies for erroneous taxation 

292. - Disposition of proceeds 

293. Local assessments 

294. - Power to levy in general 

295. - Construction and repeal of statutes 

296. -Amount and purposes of assessment 

297. - Property liable 

298. -Mode of assessment; apportionrsient of benefits ' 
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XI. TAXES AEE ASSESSMEIH^S—Continued 

§ 299. - Proceedings for assessment 

300. -Defective or invalid assessments and remedies therefor in general 

301. -Estoppel of landowner 

302. -Curative statutes 

303. -Reassessment and additional assessments 

304. — Collection, enforcement, and lien 

305. -Disposition of proceeds 

306. Poll taxes 

307. Work on roads by taxpayers 

308. -Civil liability for failure or refusal to work 

309. -Criminal responsibility for failure or refusal to work 

310. -Collection of taxes not worked out 

311. Rights and remedies of taxpayers 


I. DEFINITIONS, NATTJEE, AND ESTABLISHMENT IN GENERAL 


§ L Definitions, Nature, and Construction 

a. Definition 

b. Distinguishing characteristics 

c. Related terms 

a. Definition 

While, broadly speaking, the term ^'highway” la a 
generic one applicable to all kinds of public ways, ordi¬ 
narily It is employed as meaning a way open to all the 
people without distinction for passage and repassage at 


their pleasure. As a right or interest In land It Is an 
easement of a perpetual character; a freehold or Incor¬ 
poreal hereditament. 

The term “highway,” as ordinarily used, is con¬ 
fined to a public way over land^ and it is in this 
sense that it is employed in this Title. As thus 
used, it means a way open to all the people with¬ 
out distinction for passage and repassage at their 
pleasure.2 However, it is a generic term, frequent¬ 
ly used in a very broad sense with the result' that 


1. Miss.—Mississippi Cent. R. Co. v. 
Alexander, 152 So. 663, 655, 169 
Mias. 620. 

29 C.J. p 864 note 11. 

2. Miss.—Mississippi Cent. R. Co. v. 
Alexander, 162 So. 663, 666, 169 
Miss. 620, Quoting Corpus Jnxls. 

N.C.—Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.B. 
2d 262, 264, 219 N.C. 402, citing 
Corpus Juris, 

Tex.—Southwestern Greyhound Lines 
V. Railroad Commission, Civ.App., 
147 S.W.2d 318, 820, quoting Cor¬ 
pus Juris, and affirmed Railroad 
Commission v. Southwestern Grey¬ 
hound Lines, 167 S.W.2d 364, 188 
Tex. 134. 

29 C.J. p 364 note 12. 

Other deflnitlous 

(1) “A main road or thoroughfare; 
hence, a road or way open to the use 
of the public.” 

Cal.—City of Long Beach v. Payne, 
44 P.2d 306, 307, 3 Cal.2d 184—Peo¬ 
ple v. Knight, 96 P.2d 173, 174, 36 
Cal.App.2d 472. 

Tex.—Stroud v. Hunt Oil Co., Civ. 
App., 147 S.W.2d 664, 669. 

(2) “A public way for the use of 
the public in general, for passage 
and traffic, without distinction.” 


Mich.—^Detroit International Bridge 
Co. V. American Seed Co., 228 N.W. 
791, 798, 249 Mich. 289, citing Cor- 
pus Juris—Macomber v. Nichols, 34 
Mich. 212, 217, 22 Am.R. 622. 

Neb.—Omaha & Council Bluffs St. 
Ry. Co. V. City of Omaha, 208 N.W. 
123, 124, 114 Neb. 483. 

(3) ”A passage, road, or street, 
which every citizen has a right to 
use.” 

U.S.—Illinois Cent. R. Co. v. Bennett, 
C.C.A.M1SS., 296 F. 436, 437. 

Ga.—Johnson v. State, 58 S.B. 266, 
267, 1 Ga.App. 196. 

La.—Galloway v. Wyatt Metal & 
Boiler Works, 181 So. 187, 189, 189 
La. 837, quoting Corpus Juris, and 
annulling, App., 180 So. 206. 

29 C.J. p 364 note 12 [a] (3). 

(4) “A road or way open to the 
use of the public,” 

Ga.—Southern R. Co. v. Combs, 63 
S.B. 508, 124 Ga- 1004, 1006. 

S.D.—Lawrence v. Ewert, 114 N.W. 

709, 21 S.D. 580, 583. 

Tex.—Stroud v. Hunt Oil Co., Civ. 
App., 147 S.W.2d 664, 669. 

(6) Road or way on which all. per¬ 
sons have the right to travel at pleas¬ 
ure.—Gulf & S. I. R. Co. V. Adkin- 
son, 77 So. 964, 1X7 Miss. 118. 
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(6) "A public road, street, or way. 
dedicated to every lawful and rea¬ 
sonable use to which It may be j>ut 
by the public at large for purposes 
of transportation or travel.”—State, 
for Use of Hoffman v. Potomac Edi¬ 
son Co., 170 A. 568, 571, 166 Md. 188. 

(7) ”A way open to the public at 
large for travel or transportation, 
without distinction, discrimination or 
restriction, except such as Is incident 
to regulations cjalculated to secure to 
the general public practical benefit 
therefrom and enjoyment thereof.” 
N.C.—^Hildebrand v. Southern Bell 

Telephone & Telegraph Co., 14 S.B. 
2d 252, 266, '219 N.C. 402. 

Wash.—State ex rel. Oregon-Wash- 
ington R. & Nav. Co. v. Walla Wal¬ 
la County, 104 P.2d 764, 766, 6 
Wash.2d 95. 

(8) “Nothing more than a strip of 
ground set aside, improved, and dedi¬ 
cated to the public for use as a pas¬ 
sageway.”—State ex rel. Wabash Ry. 
Co. V. Public Service Commission of 
Missouri, 100 S.W.2d 522, 626, 840 
Mo. 225, 109 AL.R. 764. 

(9) “A public way open and free to 
any one who has occasion to pass 
along it on foot or with any kind of 
vehicle-”. 



39 0. J* S> 


EIGEWAYS 


§ 1 

no fixed rule with regard to its meaning can be giv¬ 
en,® and its construction depends on the intent with 
which it is used, as determined by the context.^ 
Thus it may be used in a purely abstract sense to 
signify a right of free passage without importing 
anything concerning the character or construction 
of the way,® or it may refer to a strip of land tak¬ 
en under the authority of a system of law and pre¬ 
pared and devoted to the use of travelers and as im¬ 
porting a roadway on the soil constructed under 


the authority of such law.® The term is frequently 
used in a very broad sense*^ as a generic term for 
all kinds of public ways,® whether by land or by 
water,® whether or not they are devoted to vehicu¬ 
lar transportation,!® and whether or not the public 
right of user is conditional or unconditional.!! On 
the contrary, in a particular context, the term may 
be used in a much narrower sense.!® 

Legal status. A highway is regarded as an ease¬ 
ment!® and is regarded as an easement of perpetual 


Qa.—Schlesinger v. City of Atlanta, 
129 S.B. 861, 867, 161 Ga. 148. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.B. 
2d 252, 254, 219 N.C. 402. 

29 C.J. p 364 note 12 [a] (10). 

(10) Further definitions. 

Conn.—^New Britain Trust Co. v. 

Spencer, 108 A. 16. 117 CJonn. 402. 
ir.C.—Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.E. 
2d 252, 264, 219 N.C. 402. 

Tex.—Williams v. Carroll, Clv.App., 
182 S.W. 29, 36, modified on other 
grounds 202 S.W. 604, 109 Tex. 166 
—^Moore v. State, 160 S.W.2d 91, 93, 
141 Tex.Cr. 670. 

29 C.J. p 364 note 12 [a]. 

Sbatntovy deflnltloiui 

(1) "A way or place of whatever 

nature, publicly maintained and open 
to the use of the public for purposes 
of vehicular travel."—People v. 
Knight. 96 P.2d 173, 174, 85 CaLApp; 
2d 472. I 

(2) "Roads, streets, or alleys, and 
bridges, laid out by the public, or. If 
laid out or erected by others, dedicat¬ 
ed or abandoned to the public.”—Ore¬ 
gon Short Line R. Co. v. Pfost, 27 P. 
2d 877. 880, 63 Idaho 669—^Palmer v. 
Northern Pac. Ry. Co., 88 P. 947, 949, 
11 Idaho 583. 

(8) “All state and county roads, 
streets, alleys, avenues, boulevards, 
parkways, and other public places ac¬ 
tually open and in use, or to be 
opened and used, for travel by the 
public.”—State ex reL Oregon-Wash- 
ington R. & Nav. Co. v. Walla Walla 
County, 104 P.2d 764, 766, 5 Waah.2d 
96. 

(4) Other statutory definitions.— 
Scalf V. Bicher, 63 P.2d 368, 11 OaL 
App.2d 44. 

2 , Ga,—Southern R, Co. v. Combs, 
63 S.B. 608, 124 Ga. 1004. 

4. Ala,— Rodgers v. Commercial CJas- 
ualty Ins. Co., 186 So. 684, 686, 237 
Ala, 801, citing COxpna JTnxls- 

29 C.J. P 368 notes 4. 5. 

5 , Ga.—Johnson v. State, 58 S.B. 
265, 267, 1 GrtuApp. 196. 

29 C.J. p 364 note 6. 

d. Ga,—Johnson v. State, supra. 
Mo.—State ex reL Wabash Ry. Co. v. 
Public Service Conunission of Mis¬ 


souri, 100 S.W.2d 522, 626, 340 Mo. 
225, 109 A.L.R. 754. 

29 C.J. p 364 note 7. 

“The word *highway* comprehends 
every public thoroughfare . . . 

with its soil and all the space above 
it.”—State V. Scott, 132 A. 686. 686. 
82 N.H. 278. 

“A highway, in its ordinary con¬ 
ception, is a strip of land bounded by 
approximately parallel boundaries for 
the purpose of direct travel. It does 
not include the idea of bays or ex¬ 
crescences on either side of it, not 
within the direct course of travel, 
and not adapted thereto.”—^Town of 
Randall v. Rovelstad, 81 N.W. 819, 
826, 105 Wis. 410. 

7. N.T.—^In re Bums, 49 N.B. 246, 
166 N.T. 23. I 

a TJ.S.—Gatewood v. Continental 
General Life Ins. Co. of Hartford, 
Conn., D.CVa,, 28 P.2d 211, 212— 
Illinois Cent. R. Co. v. Bennett, C. 
C.A.Misa, 296 F. 436, 437. 

Ala.—Sexton v. State, 196 So. 746, 
239 Ala. 662, denying certiorari 196 
So. 742, 29 Ala.App. 886—^Pappen- 
burg V. State, 65 So. 418, 419, 10 
AlaAj;>p. 224, certiorari denied 66 
So. 82, 188 Ala. 8. 

Ark.—Canard v. State, 298 S.W. 24, 
26. 174 Ark. 918—Arkansas River 
Packet Co. v. Sorrels, 8 S.W. 683, 
684, 50 Ark. 466. 

CaL—City of Long Beach v. Payne, 
44 P.2d 305, 307, 3 Cal.2d 184—B. & 
H. Transportation Co. v. Johnson, 
10 P.2d 606, 607, 122 CaLApp. 461. 
Ga.—Shannon v. Martin, 139 S.H 
671, 164 (Ja, 872. 

IlL—Central Illinois Coal Mining Co. 
V. Illinois Power Co., 249 IlLApp. 
199. 

Ind.—^Murphey v. Inter-Ocean Casual¬ 
ty Co.. 186 N.B. 902, 903, 98 Ind. 
App. 668. 

Iowa.—Goben v. Akin, 227 N.W. 400, 
208 Iowa 1364. 

Mass.—Wood v. Town of Concord, 167 
N.B. 311, 268 Masa 186. 

Mlsa—^Mississippi Cent. R. Co. v. Al¬ 
exander, 162 So. 663, 665, 169 Miss. 
620. 

Mont.—State v. District Court of 
Fourteenth Judicial Diet In and 
for Broadwater County, 260 P. 184, 
186, 80 Mont 228. 
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N.H.—State v. Scott, 132 A. 686, 686> 

82 N.H. 278. 

29 C.J. p 868 note 1, p 364 note 8. 

Bvery thoroughfare which is used 
by the public, and which Is common 
to all the public, and which the pub¬ 
lic has a right to use is a highway. 
—Rodgers v. Commercial Casualty 
Ins. Co., 186 So. 684, 686, 237 Ala. 
301, citing Corpus Juris—Bryson v. 
Phelps, 126 So. 796, 797, 23 Ala.App. 
346, certiorari denied 125 So. 798, 220 
Ala. 389—29 C.J. p 364 note 8 [b]. 
Origin and development 

(1) “Highways,” as they were orig¬ 
inally developed, were for the con¬ 
venience and easy passage of per¬ 
sons on foot, on horseback, in vehi¬ 
cles drawn by horses or oxen, and al¬ 
so for transportation of commodities 
by the same means.—City of Roches¬ 
ter v. Falk, 9 N.Y.S.2d 848, 170 Misa 
238. 

(2) Other statements.—^Ada County 
v. Wright, 92 P.2d 134, 139, 60 Idaho- 
394, citing Corpus Juris—29 CJ. p 
364 note 8 [d]. 

9b Cal.—City of Long Beach v. 
Payne, 44 P.2d 306, 807, 3 CaL2d 
184. 

Miss.—Mississippi Cent. R. Co. v.. 
Alexander, 162 So. 668, 666, 169' 
Miss. 620. 

29 C.J. p 364 notes 9, 10. 
la Ga.—Schlesinger v. City of At¬ 
lanta, 129 S.E. 861, 867, 161 Ga. 
148. 

29 C.J. p 866 note 16. 

IL Wis.-Weirlch v. State, 121 N. 
W. 662, 663, 140 Wis. 98, 22 L.R.A., 
N.S., 1221, 17 Ann.Cas. 802. 

12. Aria—^Territory v. Richardson, 
76 P. 466, 8 Aria 336, 339. 

29 dJ. p 366 note 46. 

13. Mich.—^Board of Road Com'rs 
of Lapeer County v. Markley, 245 
N.W. 496, 497, 260 Mich. 466, cit¬ 
ing Corpus juris. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.B. 
2d 252, 219 N.C. 402. 

S.C.—Bdgefield County v. Georgla- 
Ciarolina Power Co., 88 S.B. 801,. 
104 S.a 811. 

29 C.J. p 368 note 99. 

No dominant estate is required to 
constitute a public easement, such as 
a highway.—Atlantic Mills v. New 
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diaracter,!^ and therefore a freehold estate,or 
incorporeal hereditament It is an interest in 
land.^*^ 

Ways included. The term “highways,” in its 
broader sense, in particular contexts and under the 
circumstances of particular uses has been held to 


include such public ways as: alleys boule¬ 
vards bridle paths carriageways cotmty 
and township roads driveways footways 
gravel roads horseways lanes neighbor¬ 
hood roadsplank roadspublic roads;*® pub¬ 
lic squares;*^ public wharfs;** railroads or rail¬ 
ways;** rivers or streams*^ which are navigable;*® 


York Cent. R. Co., 214 N.T.S. 123, 126 
Misc. 349. 

Mich.—^Board of Road Com'rs of 
Lapeer County v. Markley, 245 N. 
W. 496. 497, 260 Mich. 466, ciUng 
Coxpiu Jnxls. 

29 CJ. p 368 note 1. 

15. Mich.—^Board of Road Com’ra of 
Lapeer County v. Markley. supra, 
citing Ooxpns JnzlB. 

29 C.J. p 368 note 2. 

lOi Ind.—Cox V. Louisville, N. A. & 

C. R. Co.. 48 Ind. 178, 182. 

■S.C.—Edgefield County v. Georgia- 
Carolina Power Co.. 88 S.E. 801, 
104 S.C. 311. 

17. Mich.—^Board of Road Com’rs of 
Lapeer County v. Markley, 246 N. 
W. 496. 260 Mich. 466. 

.'S.C.—^Edgefield County v. Oeorgiar- 
Carolina Power Co., 88 S.E. 801, 
104 S.C. 311. 

18. Ind.—^Murphey v. Inter-Ocean 
Casualty Co., 186 N.E. 902, 903. 
98 Ind.App. 668. 

1 C.J. p 1162 note 62. 

Fuhllo UBO govenui 
An alley dedicated to public use 
Is a public highway and is governed 
by the rules pertaining thereto. 

Ind.—Bergan v. Co-operative Ice &| 
Fuel Co.. 84 N.E. 833. 836, 41 Ind. 
App. 647. 

Mo.—O’Brien v. Burroughs Adding 
Mach. Co., 177 S.W. 811, 813. 191 
Mo.App. 501. 

■W.Va.—^Byme v. Wheeling Can Co., 
78 S.E. 758, 769, 72 W.Va. 600. 
•Coxnparad and dlstingtilBlied 
Minn.—State v. City of Montevideo, 
171 N.W. 314, 316, 142 Minn. 167. 

19. Mo.—State ex rel. Wabash Ry. 
Co. V. Public Service Commission 
of Missouri, 100 S.W.2d 622, 626, 
340 Mo. 225, 109 A.L.R. 764. 

An state hlgliway 

(1) “Boulevard” sometimes con¬ 
veys the idea of a state highway.— 
■Clendanlel v. Conrad, 83 A. 1036, 
1042, 26 Del. 649, Aiin.Cas.l915B 968. 

(2) But it has been held that while 
at is a “public way/* it is not neees- 
sarily a state “highway.”—City of 
Medford v. Metropolitan District 
'Commission, 22 N.E.2d 110, 111, 303 
Mass. 637. 

go . Cal.—City pf Long Beach v. 
Payne, 44 P.2d 306, 807, 3 CaL2d 
184. 

'29 C.J. p 365 note 18. 
in. Ala.—Rodgers v. Commercial 
Casualty Ins. COm So. 684, 686, 


237 Ala. 301, citing Gorpua guls— 
Pappenburg v. State, 66 So. 418. 
419, 10 Ala.App. 224, certiorari de¬ 
nied 66 So. 32, 188 Ala. 8. 

Ark.—Canard v. State, 298 S.W. 24, 

26, 174 Ark. 918—^Arkansas Riv¬ 
er Packet Co. v. Sorrels, 8 S.W. 
683, 684, 60 Ark. 466. 

Cal.—City of Long Beach v. Payne, 

44 P.2d 806, 307, 8 Cal.2d 184. 

22. Cal.—City of Long Beach v. 
Payne, supra—& H. Transporta¬ 
tion Co. V. Johnson, 10 P.2d 606, 
507, 122 Cal.App. 451. 

Ind.—^Murphey v. Inter-Ocean Cas¬ 
ualty Co., 186 N.E. 902, 908, 98 Ind. 
App. 668. 

29 C.J. p 866 note 20. 

“Road” defined see infra subdivision 
c of this section. 

In unincorporated county territory 
A public way over unincorporated 
territory of a county is generally re¬ 
ferred to as a “highway” or "road.” 
—San Franclsco-Oakland Terminal 
Rys. V. Alameda County, 226 P. 304, 
66 CaLApp. 77. 

23. Mo.—State ex rel. Wabash Ry. 
Co. V. Public Service Commission 
of Missouri, 100 S.W.2d 522, 626, 
340 Mo. 225, 109 A.L.R. 764. 

24. Ala.—Rodgers v. Commercial 
Casualty Ins. Co., 186 So. 684, 686, 
237 Ala 301, citing Oorpus yurls— 
Pappenburg v. State, 66 So. 418, 
419, 10 AlaApp. 224, certiorari de¬ 
nied 66 So. 32. 188 Ala 3. 

Ark.—Canard v. State, 298 S.W, 24, 
26, 174 Ark. 918. 

Cal.-^lty of Long Beach v. Payne, 
44 P.2d 805, 807, 8 CaL2d 184. 

29 C.J. p 365 note 23. 

25. Ind.—Murphey v. Inter-Ocean 
Casualty Co., 186 N.E. 902, 903, 98 
Ind.App. 668. 

26L Ala—^Rodgers v. Commercial 
Casualty Ins. Co., 186 So. 684, 686, 
237 Ala 301, citing OPrpns Jtixls— 
Pappenburg v. Stata 66 So. 418, 
419, 10 AlaApp. 224, certiorari de¬ 
nied 66 So. 82, 188 Ala 3. 

Ark.—Canard v. State, 298 S.W. 24, 
26, 174 Ark. 918—^Arkansas River 
Packet Co. v. Sorrels, 8 S.W. 683, 
684, 60 Ark. 466. 

27. Cal.—Smith v. San Luis Obispo, 
80 P. 591, 693, 96 CaL 463. 

2& Ind.—^Kissinger v. Hanselman. 
33 Ind. 80. 

29 C.J. p 865 note 26. 

29. Ind.—Strange v. Grant County, 
91 N.E. 242, 243, 173 Ind. 640. 

29 C.J. p 366 note 27. 
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30. Cal.—Sherman v. Buick, 82 Cal. 

241, 242, 91 Am.D. 577. 

Mo.—City of St. Louis v. Bell Place 
Realty Co.. 168 S.W. 721, 259 Mo. 
126. 

3L N.C.—State v. Eastman, 13 S. 

E. 1019, 109 N.C. 785. 

29 C.J. p 366 note 30. 

32. Mo.—^Hafner Mfg. Co. v. City of 
St. Louis. 172 S.W. 28, 262 Mo. 621. 

33. U.S.—Gatewood v. Continental 
General Life Ins. Co. of Hartford, 
Conn., D.C.Va. 23 F.2d 211, 212. 

CaL—City of Long Beach v. Payne, 

44 P.2d 806, 307, 3 Cal.2d 184. 

Ind.—^Murphey v. Inter-Ocean Cas¬ 
ualty Co., 186 N.E. 902, 903, 98 
Ind.App. 668. 

Simllaxlty of purpose 

(1) As to their purpose or use, 
railroads may properly be termed 
public roads or highways.—Oregon 
Short Line R. Co. v. Pfost, 27 P.2d 
877, 881, 53 Idaho 659, Quoting Cor¬ 
pus Juris—61 C.J. p 409 note 90, p 
641 note 11 [a]. 

(2) This is so whether they have 
been constructed by the government 
Itself or by the agency of corpora¬ 
tions or individuals under legislative 
authority.—Olcott v. Fond Du Lac 
County Sup’rs. Wis., 16 Wall. 678, 21 
REd. 882. 

(3) In some Jurisdictions, rail¬ 
roads are expressly declared to be 
public roads or highways by consti¬ 
tutional or statutory provision.—Ore¬ 
gon Short Line R. Co. v. Pfost, 27 
P.2d 877, 880, 68 Idaho 669—61 C.J. 
p 410 note 93. 

(4) They are none the less public 
ways because tolls or fares are 
charged for transportation, or be¬ 
cause the public may not use on 
them their own cars or motive pow¬ 
er.—Olcott V. Fond Du Lac County 
Sup’rs, supra. 

51 C.J. p 409 note 90, p 410 notes 91- 
95. 

34. Me.—Chapin v. Maine Cent. R. 
Co., 68 A. 1106, 1107, 97 Me. 161. 

jiCass.—^Kean v. Stetson, 5 Pick. 492, 
495. 

35. Ala.—^Rodgers v. Commercial 
Casualty Ins. Co., 186 So. 684, 686, 
237 Ala. 801, citing Coxpos Jnxis. 

Ark.—Canard v. State, 298 S.W. 24, 
26, 174 Ark. 918—^Arkansas River 
Packet Co. v. Sorrels, 8 S.W. 683, 
684. 50 Ark. 466. 

CaL—City of Long Beach v. Payne, 
44 P.2d 306, 807, 3 Cal.2d 184. 

Ind.—^Murphey v^ Inter-Ocean Cas- 
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roads section line roads street railroads or 
railways streets,®® sidewalks thereon,and al- 
leys^l in incorporated cities, towns, and villages; 
tnunways;^® and turnpikes or toll roads*® estab¬ 
lished by public authority.** Trees that have been 
planted on the highway for shade or ornament may 
be included in the word “highway.”*® 

Whether or not certain other ways are highways 
is considered in titles of which such ways are the 


subject matter; for example. Bridges § 3, Canals § 
1, and Ferries § 1. 

Ways not included. The term “highways,” in its 
narrower sense, in particular contexts and under the 
circumstances of particular uses has been held not 
to include such public ways as: An alley,*® a cart¬ 
way**^ serving no public purpose,*® a landing,*® a 
levee,®® a navigable stream,®l a neighborhood 
road,®® a private road,®® a railroad or railway,®* a 


ualty Co., 186 N.E. 902, 903. 98 Ind. 
App. 668. 

45 C.J. p 444 note 73. 

36. U.S.—Illinois Cent R. Co. v. 

Bennett, C.C.AMiss., 296 F. 436, 
437. 

N.H.—State v. Scott 132 A- 686, 686, 
82 N.H: 278. 

29 C.J. p 366 note 35. 

''RoELds" defined -see infra subdivi¬ 
sion c of this section. 

37- Neb.—^Henry v. Ward, 68 N.W. 

618, 49, Neb. 392. 

' 29 C.J. p 366 note 36. 

38. Pa.—Sparks v. Philadelphia & C. 

R. Co.. 61 A. 881, 882, 212 Pa. 105. 
Chaxaoterlstios as highway consid¬ 
ered 

(1) A street railway Is an artificial 
highway, designed to accommodate 
the inhabitants of municipalities, 
and which enables them to pass 
from one portion of their territory 
to another.—Sparks v. Philadelphia 
& C. R. Co., supra. 

(2) Street railroad tracks are 
merely a part of the hlg:hway, fur¬ 
thering the identical use of travel 
for which the streets were establish¬ 
ed.—State V. Hartford St. R. Co., 66 
A. 606, 76 Conn. 174. 

(3) The fact that a uniform fee 
is charged for persons taking pas¬ 
sage over them does not differenti¬ 
ate them from other highways.— 
Sun Printing & Publishing Ass’n v. 
City of New York, 46 N.E. 499, 162 
N.Y.'257, 87 L..R.A. 788. 

39. U.S.—niinois Cent. R. Co. v. 
Bennett, C.C.A.Mi8s., 296 F. 436, 
437. 

CaL—B. & H. Transportation Co, v. 
Johnson, 10 P.2d 506, 507, 122 Cal. 
App. 461. 

Ga.—City of Albany v. Ader, 168 S. 

. E. 1. 176 Ga. 391. 

Ill.—Central Illinois Coal Mining Co. 
V. Illinois Power Co., 249 IlLApp. 
199. 

Ind.—^Murphey v. Inter-Ocean Cas¬ 
ualty Co., 186 N.E. 902, 903, 98 Ind. 
App. 668. 

Ky.—^Dougherty v. Kentucky Alco¬ 
holic Beverage Control Board, 130 

S. W.2d 766, 760, 279 Ky. 262. 
Mass.—Stone v. Bean, 15 Gray 42. 
Mo.—State ex rel. Wabash Ry. Co. 

V. Public Service Commission of 
Missouri, 100 S.W.2d 522, 626, 840 
Mo. 226, 190 A.L.R. 764. 


■Wyo.—^Western Auto Transports v. 
City of Cheyenne, 120 P.2d 690, 
593, 57 Wyo. 351, citing Corpus Jtu 
ils. 

44 C.J. p 882 note 79, p 888 note 13. 
Whether aecessazlly so 

(1) It has been said that all 
streets are 'highways,'* but all 
“highways” are not necessarily 
streets. 

Fla.—^Amos v. Mathews, 126 So. 308, 
331, 99 Fla. 1. 

La—Guinn v. Kemp, 136 So. 764. 765. 
18 La App. 3. 

Tex.—^Williams v. Carroll, Clv.App., 
182 S.W. 29, 35, modified on other 
grounds 202 S.W. 504, 109 Tex 155 
—Pence v. State, 9 S.W.2d 348, 349. 
110 TexCr. 378. 

44 C.J. p 882 note 80. 

(2) But it has also been held that 
streets are not necessarily included 
In the generic term highway.—Shan¬ 
non V. Martin, 139 S.E. 671, 164 Ga 
872, 64 AL.R. 1246, conformed to 
140 S.E. 425, 37 GaApp. 343. 

40. Ill.—Central Illinois Coal Min¬ 
ing Co. V. Illinois Power Co., 249 
IlLApp. 199. 

N.HL—State v, Scott, 182 A. 686, 686, 
82 N.H. 278. 

If psrved and availahls for vehicular 
travel 

Wls.—Poyep V. State, 3 N.W.2d 369, 
240 Wls. 337. 

41. Iowa—Chamberlain v, Iowa TeL 
Co.. 93 N.W. 696, 119 Iowa 619. 

Mo,—O’Brien v. Burroughs Adding 
Mach. Co., 177 S.W. 811, 813, 191 
Mo.App. 501. 

42. CaL—City of Long Beach v. 
Payne, 44 P.2d 806, 308, 8 Cal.2d 
184. 

Ind.—Strange v. Grant County, 91 N. 
B. 242, 243, 174 Ind. 640—Murphey 
V. Intex^Ocean Casualty Co., 186 
N.E. 902, 903, 98 IndJLpp. 668. 

43. Cal.—City of Long Beach v. 
Payne, 44 P.2d 806, 307, 8 Cal.2d 
184. 

Ill.—Central Illinois Coal Mining Co. 
V. Illinois Power Co., 249 IlLApp. 
199. 

Ind.—^Murphey v. Inter-Ocean Cas¬ 
ualty Co.. 186 N.E. 902, 903, 98 Ind. 
App. 668. 

Md.—Siellng v. Uhl, 163 A 614, 160 
Md. 407. 

N.J.—Atlajatlc & S. Ry, Co. v. State 
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Board of Assessors, 77 A 609, 80 
N.J.Law 83. 

The only distlnotlon Is that the 
turnpikes or toll roads are construct¬ 
ed and maintained at private ex¬ 
pense, and travel on them is condi¬ 
tioned on the payment of toll.—State 
V. Hannibal & R. C. Gravel Road Co., 
39 S.W. 910, 188'Mo. 332, 36 L.R.A 
457—66 C.J. p 1127 note 24. 

44. Mich.—^Detroit International 

Bridge Co. v. American Seed Co., 
228 N.W. 791, 249 Mich. 289. 

45k Conn.—^Robbins v. Hartford City 
Gas Light Co., 74 A 113, 82 Conn. 
894. 

43. Ill.—Burton Co. v. City of Chi¬ 
cago, 86 N.E. 93, 236 Ill. 383. 15 
Ann.Cas. 966 and note. 

2 C.J. p 1161 note 59. 

47. Adams Gloss., citing Cowell. 

4a N.C.—State v. Norris. 93 S.B. 
950, 174 N.Q 808. 

49. La.—^Duffy v. City of New Or¬ 
leans, 21 So. 179, 49 La.Ann. 114, 
119. 

BO, La.—^Duffy v. City of New Or¬ 
leans, supra. 

51. N.Y,—^People v. State Tax 
Com’rs., 96 N.E. 435, 203 N.Y. 119. 
29 C.J. p 366 note 64. 

62. Ala.—^Mllls V. State, 20 Ala. 86,. 

88 . 

S.a—State V. Harden. 11 S.C. 360, 
368. 

5a S.C.—State v. Mobley, 26 S.C.L. 
44. 

Distlngaislied 

A highway is a principal road lead¬ 
ing to some place of general resort, 
and is commonly traveled by all 
kinds of people; private roads are 
neighborhood ways not commonly 
used by other than people of the- 
neighborhood, where they are, al¬ 
though they may be used by any ono 
who may have occasion so to do.— 
State V. Mobley, supra—50 C.J. p 379 
note 21. 

5^ Idaho.—Oregon Short Line R. 
Co. V. Pfost, 27 P.2d 877, 881. 53 
Idaho 559. quoting Corpus iTiixls. 

51 C.J. p 410 note 97. 

A railroad right of way ia not a 
highway open to the general public 
for use without restriction; the own¬ 
ership of such ways is by private in¬ 
terests.—^Murphey v, Inter-Oceau 



39 C.J.S. 


HIGHWAYS 


river bank,56 a road dedicated by private owners,56 
a speedway,57 a street,®* or a wharf.®* 

Terms held synonymous or not synonymous. As 
sometimes used, the term “highway*' may be synon¬ 
ymous with “course,”®* “lane,”®! “path,**®2 “road,” 
see infra subdivision c of this section, "street,”®* 
and “way.”®4 On the other hand, it has been dis¬ 
tinguished from, or held not synon 3 nnous with, 
“lane,”®® “roadway,”®® “route,”®7 “street,”®* and 
“way.”®* 

Highways and town ways compared and distin¬ 
guished. Under the system of public ways preva¬ 
lent in some jurisdictions, a highway is a public 
way leading from town to town, or place to place, 
in contradistinction to private ways for the use of 
the inhabitants of a particular town.*^* The dis¬ 
tinction between highways, technically so called, 
and town ways or private ways, consists in the fact 
that the former are laid out and may be altered or 
discontinued by the authorities having jurisdiction 
throughout the county, while the latter are laid out 
and may be altered or discontinued by the select¬ 


§ 1 

men with the approval of the town.*^ In other 
respects they are alike, and equally parts of the sys¬ 
tem of public ways.^* In common acceptation, how¬ 
ever, the term “highway” means a public way, and 
includes a town way.^* In some jurisdictions, when 
“highway” is used in a statute, it does not include 
a town way,*^^ unless its connection therein should 
require some different construction.'^® In other ju¬ 
risdictions, however, the term is given its ordinary 
meaning,*^® unless it appears that the legislature 
used it in its narrower sense.*^^ 

Public highway. Since a highway in the ordi¬ 
nary sense is a way open to all the people without 
distinction for passage and repassage at their pleas¬ 
ure, and, as appears infra subdivision b of this sec¬ 
tion, is necessarily public in character, the term 
“public highway** has been said to be a tautological 
expression.^* Nevertheless, the expression is in 
very common use, and has been the subject of a 
variety of definitions, some identical or almost iden¬ 
tical with definitions of “highway,** and others 
somewhat different.*^* Thus it has been broadly 
defined as a road which every person has a right to 


Casualty Co., 186 N.B. 902, 903, 98 
Ind.App. 668. 

65. La.—Duffy v. City of New Or¬ 
leans, 21 So. 179, 49 La.Ann. 114, 
119. 

66. Wis.—^Palne Lumber Co. v. Osh¬ 
kosh, 61 N.W. 1108, 89 Wis. 449, 
457. 

67. Conn.—Eckert v. Levinson, 99 A. 
699, 91 Conn. 838. 

68. Ga.—City of Albany v. Ader, 168 
S.E. 1. 176 Ga. 391. 

44 C.J. p 883 note 14. 

69. N.J.—Palen v. Ocean City, 62 A. 
947, 948, 72 N.J.Law 16. 

Wash.—State ex rel. Wauconda Inv. 
Co. V. Superior Court for King 
County, 124 P. 127, 128, 68 Wash. | 
660, Ann.Cas.l913E 1076. 

29 aj. p 366 note 62. 

6a Mo.—State v. Taylor, 126 S.W. 

892. 224 Mo. 898, 484. 

Tex.—Stroud v. Hunt Oil Co., Civ. 
App., 147 S.W.2d 564, 669. 

61. Mass.—Commonwealth v. Bos¬ 
ton, 16 Pick. 442, 446. 

“Ocean lane” 

Mass.—Commonwealth v. Boston, su¬ 
pra. 

60. Mo.—State v. Taylor, 128 S.W. 

892, 224 Mo. 392, 484. 

Tex.-^troud v. Hunt Oil Co., Civ. 
App., 147 S.W.2d 664. 669. 

63. Ala.—Jefferson County v. State, 
54 So. 767, 759, 172 Ala. 138. 

Mass.—Commonwealth v. Boston, 16 
Pick. 442, 446. 

64, Mo.—State v. Taylor, 128 S.W. 
892, 224 Mo. 898, 484. 

39 C.J.S.—58 


Tex.—Stroud v. Hunt Oil Co., Civ. 

App., 147 S.W.2d 664, 569. 

65. N.T.—^Wiggins v. Tallmadge, 11 
Barb. 457, 465. 

66L Wis.—Poyer v. State, 3 N.W.2d 
369, 240 Wis. 387. 

Two roadways may constitute a 
highway.—^Blanton v. Curry, App., 
121 P.2d 125, affirmed and supple¬ 
mented 129 P.2d 1, 20 CaL2d 792. 

The use of these temis in other 
statutes, and the decisions thereun¬ 
der, have no bearing on their mean¬ 
ing as used in the vehicle code; as 
used in the vehicle code the terms 
are not synonymous.—Blanton v. 
Curry, supra. 

67- La,—^Louisiana Highway Com¬ 
mission v. Cormier, 128 So. 66, 13 
La,App. 459. 

68. Ky.—^Dougherty v. Kentucky Al¬ 
coholic Beverage Control Board, 
180 S.W.2d 766, 760, 279 Ky. 262. 

69. Fa—^Kister v. Reeser, 98 Pa 1, 
4, 6, 42 Am.R. 608. 

7a Me.—Waterford v. Oxford Coun¬ 
ty, 69 Me. 460, 452. 

29 C.J. p 368 note 4. 

“Town way" defined see infra sub¬ 
division c of this section. 

71. Mass.—^Monterey v. Berkshire 
County Com'rs, 7 Cush. 394. 

29 C.J. p 368 note 6. 

78. Mass.—Butchers’ Slaughtering & 
Melting Ass’n v. City of Boston, 80 
N.E. 94, 139 Mass. 290, 291. 

29 C.J. p 368 note 6. 

73. Mass.—Jones v. Inhabitants of 
Andover, 6 Pick. 69. 

29 C.J. p 868 note 7. 
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74. Me.—Wells v. Tork County, 11 
A. 417, 79 Me. 522. 

29 CJ. p 868 note 8. 

75. Me.—Cleaves v. Jordan, 34 Me. 
9, 12. 

76. Mass.—Jones v. Inhabitants of 
Andover, 6 Pick. 59. 

29 C.J. p 368 note 10. 

77. Maas.—^Boston, & A. R. Co. v. 
Boston, 2 N.E. 948, 140 Mass. 87, B8 
—Jones V. Andover, -6 Pick. 59, 61. 

78L La—Galloway v. Wyatt Metal & 
Boiler Works, 181 So. 187, 189, 189 
La 587, quoting Corpus Juris, and 
annulling, App., 180 So. 206. 

Mich.—^Detroit International Bridge 
Co. V. American Seed Co., 228 N.W. 
791, 249 Mich. 289. 

Mont.—State v. District Court of 
Fourteenth Judicial Dist in and 
fc^r Broadwater County, 260 P. 134, 
135, 80 Mont. 228. 

29 CJ. p 867 note 78. 

“The distinction attempted to be 
pointed out . . . between a 

’highway* and a ’public highway’ does 
not exist . . and the phrase 

’public highway’ is a tautological ex¬ 
pression.’’—Sexton V. State, 196 So. 
746, 239 Ala. 662, denying certiorari 
196 So. 742, 29 Ala App. 386. 

79. Kan.—State v. Kansas Natural 
Gas, Oil, Pipe Line Improvement 
Co., 80 P. 962, 71 Kan. 508, 114 Am. 
S.R. 607. 

29 CJ. p 367 note 78. 

Context should be exa mi ned to de¬ 
termine the precise sense in which 
the term is used,—^Payne v. Road 
Imp. Dist. No. 1, of Marion County, 
216 S.W. 1047, 141 Ark. 288. 
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use;80 and a way open to the use of all persons 
who may desire to travel thereover, each person 
desiring to use the way having an tqual right with 
any and all others so to do.^i More narrowly it 
has been defined as a highway in which there is no 
interest but the public interest to be subserved, and 
one in which there is an entire absence of any pri¬ 
vate or proprietary right.^^ Again, it has been de¬ 
fined as a highway established and maintained by 
the public authorities** for the use of the public 
a highway that has been used and kept up by the 
public for such a period of time that the law will 
presume a dedication to the public use.*® The term 


is also frequently defined in statutes relating to 
highways.** It has been said that the term should 
be regarded as having been used in a general sense, 
unless there is a reason for believing otherwise.**^ 

In its broadest sense, the term “public high¬ 
way** includes public ways of every description 
which the public have a right to use for travel,** 
either conditionally or unconditionally.** It has 
been held broad enough to include alleys,®* when 
laid out and established by public authority,®i nav¬ 
igable rivers,®® pent roads,®* public wharves®^ rail¬ 
roads,®® rural roads,®* streets,®7 and turnpikes and 


sa Ala.—^Rodgrers v. Commercial 
Casualty Ins. Co., 186 So. 684, 685, 
337 Ala. 301, citing: Corpmi Jnarls. 
'‘The term meaiie more 

than a right of way over which a 
public highway may be established 
. it is a passage or road 
which ‘every citizen has a right to 
use.'"—^Lawrence v. Bwert, 114 N.W. 
709. 710, 21 S.D. 680. 

81. Ind.—^Murphey v. Inter-Ocean 
Casualty Co.. 186 K.E. 902. 903. 98 
Ind.App. 668. 

Similar deflnitloiia 

(1) **A way for general travel, 
which is wholly public.”—Welrich v. 
State, 121 N.W. 652, 140 Wla 98, 22 
L.R.A..N.S.. 1221, 17 Ann.Cas. 802. 

(2) A highway open and public for 
the passage of every person without 
toll or imposition.—^Bradshaw v. Rog¬ 
ers, 20 Johns., N.Y., 103, 105. 

(3) A way common and free to all 

the king's subjects to pass and re¬ 
pass at liberty.—^House-Wives 

Leagrue v. City of Indianapolis, 185 N. 
E. 511, 204 Ind. 685. 

88. Ind.—^Murphey v. Inter-Ocean 
Casualty Co.. 186 N.E. 902, 903, 98 
Ind.App. 668. 

83. N.C.—State v. Norris, 93 S.E. 
950, 951, 174 N.C. 808. 

Similar deitaltions 

Ala.—Bellview Cemetery Co. v. Mc- 
Evers, 67 So. 376, 376, 174 Ala. 467. 
39 C.J. p 867 note 78 [b]. 

84. N.C.—^Waldroup v. Ferguson, 195 
S.E. 615, 617. 213 N.C. 198. 

85. N.C.—State v. Norris, 93 S.E. 
950, 951, 174 N.C. 808. 

29 C.J. p 867 note 78 [b] (4). 

86. N.Y.—^People v. Westchester 
County. 26 N.B.3d 27, 282 N.Y. 224, 
affirming 15 N.Y.S.2d 865. 257 APP- 
Dlv. 769. 

Hhtiire of statnte 
The statute defining public high¬ 
ways is a statute of repose.—^Trow¬ 
bridge V. Van Wagoner, 296 N.W. 
689, 296 Mich. 587. 

87. Wis.—Weipich v. State, 121 N.W. 
652, 653, 140 Wls. 98. 22 LuR.A..N. 
S., 1221, 17 Ann-Cas. 802. 


88. Ill.—^Mammlna v. Alexander Au¬ 
to Service Co., 164 N.E. 178, 176, 
333 Ill 158, 61 A-L..R. 649. 

29 C.J. p 364 note 8 [a], p 367 note 78 
[c]. 

89. U.S.—Gatewood v. Continental 
General Life Ins. Co. of Hartford, 
Conn.. D.C.Va.. 23 P.2d 211, 212. 

Wis.—Welrich v. State, 121 N.W. 652, 
140 Wia 98. 

90 l Ark.—^Payne v. Road Imp. Dlst. 
No. 1, of Marion County, 216 S.W. 
1047, 141 Ark. 288. 

Ill.—Chicago Motor Coach Co. v. City 
of Chicago, 169 N.E. 22, 337 Ill. 200, 
66 A.L.R. 834. 

91. Minn.—State v. City of Monte¬ 
video, 171 N.W. 314, 316, 142 Minn. 
167. 

92l Mich.—^Rosema v. Construction 
Materials Corporation, 243 N.W. 24, 
258 Mich. 457. 

N.Y.—^People v. New York & On¬ 
tario Power Co., 219 N.Y.S. 497, 501, 
219 APP.D1V. 114. 

N.C.—Cromartle v. Stone, 140 S.B. 
612, 616, 194 N.C. 663. 

Pa—Commonwealth v. Poster, 36 Pa 
Super. 433, 435. 

Wis.—^Milwaukee Western Fuel Co. v. 
City of Milwaukee, 139 N.W. 640, 
543, 152 Wis. 247. 

93. Vt.—^French v. Barre, 5 A, 568, 
58 Vt. 567. 

48 C.J. p 798 note 2. 

94. Mo.—Hafner Mfg. Co. v. City of 
St Louia 172 S.W. 28. 32, 262 Mo. 
621. 

95. U.S.—Wisconsin, M. & P. Ry. Co. 
V. Jacobson, Minn., 21 S.Ct 115, 
179 U.S. 287, 45 Ii.Ed. 194—Gate- 
wood V. Continental General Life 
Ins. Co. of Hartford, Conn., D.C 
Va, 23 F.2d 211, 212. 

IlL—Lord V. City of Chicago, 113 N. 
E. 597, 599, 274 Ill. 313. 

Minn.—^Barney v. City of Chicago, 
St P. M. & O. Ry. Co., 208 N.W. 
821, 822, 167 Minn. 190. 

N.Y.—Ward v. Brie R. Co., 149 N.Y.S. 
717, 722, 87 Misc. 365, affirmed 154 
N.Y.S. 94, 167 App.Dlv. 950, af¬ 
firmed 109 N.E. 1095, 215 N.Y. 629. 
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QuasL.pn'bllo highway 
S.C.—^Dobbins v. Seaboard Air Line 
R. Co., 93 S.E. 982, 983, 108 S.C. 
254. 

Ballzoad platform 
The platform of a railway compa¬ 
ny at its station or stopping place is 
not a public highway.—Gillls v. 
Pennsylvania R. Co., 69 Pa 129, 141, 
98 Am.D. 317. 

98. Ark.—Payne v. Road Imp. Dlst 
No. 1, of Marlon County, '216 S.W. 
1047, 141 Ark. 288. 

Ill—Chicago Motor Coach Co. v. City 
of Chicago. 169 N.E. 22, 387 Ill. 200, 
66 A.L.R. 834. 

97. Ala—^Ruffin Coal & Transfer Co. 
V. Rich, 108 So. -600, 214 Ala 622— 
William E. Harden, Inc., v. Harden, 
197 So. 94, 29 AlaApp. 411. 

Ark.—^Payne v. Road Imp. Dist. No. 
1, of Marlon County, 216 S.W. 1047, 
141 Ark. 288. 

Cal.—Criswell v. Pacific Electric Ry-' 
Co., 120 P.’2d 670, 48 Cai.App. 2 d 819. 
Ill.—Chicago Motor Coach Co. v. 
City of Chicago, 169 N.E. 22, 337 
Ill. 200, 66 A.L.R. 834. 

Ky.—flllnols Cent. R. Co. v. Smith, 
118 S.W. 933, 936, 133 Ky. 732. 
Mich.—^Macomber v. Nichols, 34 Mich. 

212, 217, 22 Am.R. 522. 

Minn.—State v. Babcock, 220 N.W. 

408, 411, 175 Minn. 103. 

Mo.—^Phillips V. Benson, 30 S.W.2d 
1066, 1068, 326 Mo. 282. 

Neb.—Omaha & C, B. St Ry. Co. v. 
City of Omaha 208 N.W. 123, 124, 
114 Neb. 483. 

N.Y.—^Robia Holding Corporation v. 
Walker, 239 N.Y.S. 669, 661, 136 
Misc. 358, affirmed 246 N.Y.S. 210, 
280 App.Div. 666, affirmed 178 N.E. 
747, 257 N.Y. 431. 

Or.—^Parker v. City of Sllverton, 220 
P. 139. 141, 109 Or. 298, 81 A.L.R. 
589. 

Va—^Richmond, F. & P. R. Co. v. 
City of Richmond, 133 S.E. 800, 806, 
145 Va 225. 

”A public highway is not neces¬ 
sarily a street but a street is neces¬ 
sarily a public highway.”—^Forgy v. 
Rutledge, 180 S.W. 90, 93, 167 Ky. 
182. 
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toll roads.®8 On the other hand, as used in a more 
limited sense, it has been held not to include rail¬ 
roads,®® toll roads,1 or ways of necessity.® The 
term has been held synon 3 rmous with “public road”® 
and “street.”^ It has been distinguished from, or 
held not synonymous with, “private road,”® “pri¬ 
vate highway,”® “public road,”7 and “public 
square.”* 

b. DistjngnisbiTig CliaTacteristics 

The distinguishing mark of a highway, whether de¬ 
scribed by that term or by any term construed as equiva¬ 
lent, Is that It must be a way which Is open generally to 
publlo use. If it is thus open, neither its size, the mode 
of its creation. Its ownership, nor the fact that It is 
used by but a few persons will affect its character. Fur¬ 


§ 1 

ther. It Is 'generally held that It need not be a thorough¬ 
fare. 

Highways are public ways as contradistinguished 
from private ways.® The distinguishing mark of a 
highway or of any way designated by a term con¬ 
strued as equivalent, such as a “public way” or 
“public highway,” is that it must be a way which 
is open generally to public use,i® or as expressed in 
the English books, “common to all the king’s sub- 
jects,”ii although it is the right to travel on a 
highway by all the world and not the exercise of 
the right which makes the way a highway.^® Its 
character is not determined by the size of the way,i® 
or by the number of persons who actually use it 
for passage if it is open, it is immaterial that but 


98. N.Y.—^People ex rel. New York' 
Cent. R. Co. v. State Tax Commis¬ 
sion, 199 N.Y.S. 820, 206 App.Dlv. 
462. 

Pa.—Commonwealth v. 'Wilson Fe¬ 
male College, 42 Pa.Super. 419, 421. 
Wls.—Welrich v. State, 121 N.W. 
652, 140 Wls. 98. 22 L.H.A..N.S., 
1221, 17 Ann.Cas. 802. 

65 C.J. p 1126 note 28. 

As public highway within statute 
authorizing Impounding of cattle 
see Animals S 136 a. 

99. Ill.—^Lord V. City of Chicago, 
118 N.F. 597, 599, 274 Ill. 313. 

1. Wis.—Welrich v. State, 121 N.W. 
662. 140 Wls. 98, 22 Ii.R.A..N.S., 
1221, 17 AnmCas. 802. 

2. U.S.—^U. S. v. Kludge, D.C.Cal., 
208 F. 611, 618. 

a Ill.—^Drainage Com’rs of Dlst. 
No. 1 V. Village of Cerro Gordo, 76 
N.E. 616, 217 Ill. 488. 

4. Me.—^Dorman v. Lewiston, 17 A. 
316, 317, 81 Me. 411. 

5. ‘^Private road” dlatliigtilBhed 

(1) “A public highway, as distin¬ 
guished from a private road. Is one 
which Is open to the travel of the 
public.”—St. Louis & S. F. R. Co. v. 
Smith, 137 P. 714, 41 Okl. 163, 166. 

(2) The expense of laying out a 
private road is not borne by the pub¬ 
lic at large, but by the individual or 
individuals for whose accommoda¬ 
tion it Is chiefly laid out.—Sherman 
V. Buick, 32 Cal. 241, 91 Ajn.D. 677— 
50 C.J. p 379 note 20. 

6. Ala.—^Dunn v. Ounn, 42 So. 686, 
149 Ala. 683, 693. 

29 C.J. p 367 note 78 [d]. 

7. Ga.—Johnson v. State, 68 S.E. 
265, 267, 1 Ga.App. 196. 

“Public road” deflned see infra sub¬ 
division c of this section. 

8,. Ill.—Guttery v. Glenn, 66 N.E. 

305, 201 Ill. 276. 

50 C.J. p 863 note 49 [a]. 

9. U.S.—^Hillsborough County, Fla. 
V. Keefe, C.C.A.Fla., 82 F.2d 127, 
129, certiorari denied Hillsborough 


County V. Keefe, 66 S.Ct. 946, 298 
U.S. 679, 80 L.Ed. 1400—Hillsbor¬ 
ough County, Fla. v. Buck, C.C.A. 
Fla., 82 F.2d 127, certiorari denied 
66 S.Ct. 946. 298 U.S. 679, 80 L.Ed. 
1400—^BUllsborough County, Fla. v. 
Equitable Life Ins. Co. of Iowa, C. 
C.A.Fla., 82 F.2d 127. certiorari de¬ 
nied 56 S.Ct. 946, 298 U.S. 679. 80 
L.Ed. 1400. and 56 S.Ct. 947, 298 U. 
S. 679, 80 L.Ed. 1400. 

La.—Galloway v. Wyatt Metal & 
Boiler Works. 181 So. 187, 189, 189 
La. 837, quoting Coxpiis Juris, and 
annulling App., 180 So. 206. 

Wash.—State ex rel. Oregon-Wash- 
ington R. & Nav. Co. v. Walla 
Walla County, 104 P.2d 764, 766, 

6 Wash.2d 96, quoting Oorpus "iriir- 
is. 

50 C.J. p 373 note SO. 

In Its earlier use a highway desig¬ 
nated a principal way traveled by 

the general public, as distinguished 

from a byway, or bypath.—People v. 

Knight, 96 P.2d 173, 174, 35 CaLApp. 

2d 472. 

la Ala.—Sexton v. State, 196 So. 
746, 239 Ala. 662, denying certio¬ 
rari 196 So. 742, 29 Ala.App. 336. 

Ark.—Canard v. State, 298 S.W. 24, 
26, 174 Ark. 918. 

La.—Galloway v. Wyatt Metal & 
Boiler Works, 181 So. 187, 189, 189 
La. 837, quoting Corpus Juris, and 
annulling, App., 180 So. 206. 

Mont.—State v. District Court of 
Fourteenth Judicial Dlst In and 
for Broadwater County, 260 P. 134, 
80 Mont 228. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S. 
E.2d 252, 255, 219 N.C. 402. 

Tex.—^Moore v. State, 160 S.W.2d 91, 
93, 141 Tex.Cr. 570. 

Utah.—^Morris v. Blunt, 161 P. 1127, 
49 Utah 243. 

Wash.—State ex rel. Oregon-Wash- 
ington R. & Nav. Co. v. Walla Wal¬ 
la County, 104 P.2d 764, 766, 6 
Wash.2d 96, quoting Corpus Juris. 

29 C.J. p 366 note 71, p 367 note 80 
—60 C.J. p 867 note 13. 

915 


Highway as public use supporting 
taking see Eminent Domain 9 33. 

£awu or garden 

The space between established curb 
line and property line, if maintained 
as lawn or garden, is not “open to 
public for vehicular traffic” within 
statute BO defining highway.—Poyer 
V. State, 3 N.W.2d 369, 240 Wls. 337. 

II. Ark.—Canard v. State, 298 S.W. 
24, 25, 174 Ark. 918. 

La.—Galloway v. Wyatt Metal & 
Boiler Works, 181 So. 187, 189, 189 
La. 837, quoting Corpus Juris, and 
annulling App., 180 So. 206. 

Wash-—State ex rel. Oregon-Wash- 
ington R. & Nav. Co. v. Walla Wal¬ 
la County, 104 P.2d 764, 766, 5 
Wash.2d 96, quoting Corpus Juris. 
29 C.J. p 367 note 72. 

18. Ala.—^Rodgers v. Commercial 

Casualty Ins. Co., 186 So. 684, 237 
Ala. 301. 

Fla.—^Hillsborough County v. High¬ 
way Engineering & Construction 
Co., 199 So. 499, 145 Fla. 83. 

III. —Rodgers v. Hess, 156 N.E. 811, 
325 Ill. 603—Road Diet. No. 4 v. 
Fralley, 146 N.E. 196, 313 Ill. 668 
—^Law V. Neola Elevator Co., 117 
N.Ew 435, 437, 281 IlL 143. 

La.—Galloway v. Wyatt Metal & 
Boiler Works, 181 So. 187, 189, 189 
La. 837, quoting Corpus Juris, and 
annulling, App., 180 So. 206. 
Miss.—Gulf & S. I. R. Co. v. Adkin- 
son, 77 So. 964, 117 Miss. 118. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S. 
E.2d 262, 219 N.C. 402. 

Wash.—State ex rel. Oregon-Wash- 
Ington R. & Nav. Co. v. Walla 
Walla County, 104 P.2d 764, 766, 
6 Wash.2d 96, quoting Corpus Jiu 
ris. 

29 aJ. p 367 note 73—50 C.J. p 867 
note 15. 

13L N.C.—^Tlse V, 'Whitaker-Harvey 
Co., 67 S.B. 210, 211, 144 N.C. 607. 

14ii Ala.—^Rodgers v. Commercial 
Casualty Ins. Co., 186 So. 684, 237 
Ala. SOL 
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few individuals are in a position to make use of 
it,or that one person is most benefited by it;i® 
and its character as a highway is not affected even 
by the fact that it furnishes access or egress to but 
a single property owner.^^ 

Whether thoroughfare or cut de sac. According 
to some authorities, in order to be a highway, a way 
must have two termini each of which connects with 
a public highway or a place of public resort 
hence a cul de sac cannot be a highway.^® Accord¬ 
ing to the weight of authority, however, it is not es¬ 
sential that both termini of a highway connect with 
a public highway or a place of public resort,20 and 
it is held that a cul de sac may be a public high¬ 
way,although, of course, it is not necessarily 

one.22 


The ownership of a highway is immaterial in de¬ 
termining its character as such in legal contem¬ 
plation it may be a highway, whether it is one 
owned by a private corporation^^ or one owned by 
the government,®® or a governmental corporation.®® 
However, the fact that a railroad is privately owned 
has been held to exclude it from the meaning of 
the term “highway” in its ordinary sense.®*^ 

The mode of its creation does not of itself de¬ 
termine the character of a way as to its being a 
highway.®® 

Designation of a road or highway as “private” 
does not affect its character if it is in fact a public 
road or highway.®® 

The duty of public maintenance has been said to 
be a prime essential of a highway.®® 


Colo.—Leach v. Manhart, 77 P.2d 662, 
102 Colo. 129. 

Ill.—Rodgers v. Hess, 166 N.B. 811, 
325 Ill. 603—^Road Dist. Ho. 4 v. 
Frailey, 146 N.B. 196, 813 Ill. 568— 
Law V. Neola Elevator Co., 117 N. 
B. 436, 437, 281 Ill. 143. 

N.C.—^Tlse V. Whitaker-Harvey Co., 
67 S.E. 210, 211, 144 N.C. 607. 

Wash.—State ox rel. Oregon-Wash- 
Ington R. & Nav. Co. v. Walla Wal¬ 
la County, 104 P.2d 764, 766, 5 
Waah.2d 95, quoting Cozpus JTiuiJi. 
50 C.J. p 867 note 15. 

15. Pla.—^Hillsborough County v. 
Highway Engineering & Construc¬ 
tion Co., 199 So. 499, 145 Fla. 83. 

Ill.—Road Dlst. No. 4 v. Frailey, 146 
N.B. 195, 315 Ill. 568. 

Wash.—State ex reL Oregon-Wash- 
Ington R. & Nav. Go. v. Walla Wal¬ 
la County, 104 P.2d 764, 766, 6 
Wash. 2d 95, quoting Corpus Jtuelcu 
29 C.J. p 367 note 76—50 GJ. p 867 
note 14. 

16. Ill.—^Road Dlst. No. 4 v. Frailey, 
145 N.B. 195, 318 IlL 568. 

Tex.—Galveston. H. & S. A. R. Co. v. 
Baudat, 46 S.W. 939, 18 Tex.Civ. 
App. 595, 600. 

17- Colo.—^Leach v. Manhart, 77 P. 
2d 652, 658, 102 Colo. 129, citing 
Corpus JiLElB —^Nicolas v. Grassle, 
267 P. 196, 197, 83 Colo. 536, cit¬ 
ing Oozpns Jtizls. 

Wash.—State ex rel. Oregon-Wash- 
Ington R. & Nav. Co. v. Walla 
Walla County, 104 P.2d 764, 766, 5 
Wash.2d 95, quoting Corpus JUxls. 
29 C.J. p 367 note 77. 

18. S.G—^Fanning v. Stroznan, 101 
S.B. 861, 113 S.C. 495, 498. 

“To be a public highway, it must 
have a terminus, a quo the public 
can enter It. and a terminus ad quern 
they can leave it."—^Manigault v. S. 
M, Ward & Co.. GC.S.C., 123 F. 707, 
713, affirmed . 26 S,Ct. 127, 199 U.S. 
473, 50 LuBd. 274. 


^‘Publlo ueigliborhood road” 

S.C.—State V. Dodenholf, 160 S.B. 
316, 163 S.G 7. 

19. N.C.—State v. McDaniel, 53 N.C. 
284. 

17 C.J. p 391 note 74 [a] (2). 

20. Mich.—People v. Jackson, 7 
Mich. 432, 74 Am.D. 729. 

N.T.—People v. Van Alstyne, 3 Abb. 

Dec. 576, 3 Keyes 35. 

Or.—Moody v. Benson, 220 P. 561, 109 
Or. 414. 

21. U.S.—Illinois Cent. R. Co. v. 
Bennett, C.C.A.Mlss., 296 F. 486. 

Mich.—^People v. Jackson. 7 Mich. 
432, 74 Ain.D. 729. 

Mo.—City of Puxico v. Harbin, 252 
S.W. 393, 394—^Armstrong v. City 
of St. Louis; 3 Mo.App. 151. 

N.T.—^People ex reL Johnson v. Kes¬ 
sler, 245 N.Y.S. 534, 138 Misc. 607. 

17 C.J. p 391 note 74 [a] (1). 

“Although every public thorough¬ 
fare is a highway, it is not essential 
that every highway should be a pub¬ 
lic thoroughfare, as it is now well 
settled that a cul-de-sac may be a 
highway.”—City of Puxico v. Harbin, 
suprcL 

2& Mo.—City of Puxico v, Harbin, 
supra. 

Way leading to impassable barrier, 
existing at a spot to which no one 
could naturally or reasonably wish 
to go, cannot ordinarily be regarded 
as a highway.—Armstrong v. City of 
St. Louis, 3 Mo.App. 151. 

23. IlL—Road Dist. No. 4 v. Frailey, 
146 N.B. 196, 313 Ill. 668. 

La.—Galloway v. Wyatt Metal & Boil¬ 
er Works, 181 So. 187, 189 La. 837, 
annulling, App., 180 So. 206. 

Utah.—^Public Utilities Commn. v. 

Jones, 179 P. 746, 54 Utah 111. 
Title to highways see infira S 136. 

24. La.—Galloway v. Wyatt Metal 
& Boiler Works, 181 So. 187, 190, 189 
La. 837, quoting Corpus JPorls, and 
annulling, App., 180 So. 206. 

N.T.—^People v. Westchester County, 
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26 N.B.2d 27, 282 N.T. 224, affirm¬ 
ing 16 N.T.S.2d 366, 267 App.Dlv. 
769. 

Utah.—^Public Utilities Commn. v. 
Jones, 179 P. 746, 746. 64 Utah 111. 
A turnpike is a “highway,” not¬ 
withstanding the beneficial Interest 
in the form of tolls is in the private 
corporation or company.—Slellng v. 
Uhl, 163 A. 614, 619, 160 Md. 407—29 
^ C.J. p 367 note 95 [a]. 

25. La.—Galloway v, Wyatt Metal 
& Boiler Works, 181 So. 187, 190, 
189 La. 837, quoting Corpus Juris, 
and annulling, App., 180 So. 206. 
N.T.—^People v. Westchester County, 
26 N.E.2d 27. 282 N.T. 224, affirm¬ 
ing 16 N.T.S.2d 366, 257 App.Div. 
769. 

Utah.—^Public Utilities Commn. v. 

Jones, 179 P. 746, 746, 64 Utah 111. 
28. Lia.—Galloway v. Wyatt Metal 
& Boiler Works, 181 So. 187, 190, 
189 La. 837, quoting Corpus Juris, 
and annulling, App., 180 So. 206. 
N.T.—^People v. Westchester County, 
26 N.B.2d 27, 282 N.T. 224, affirm¬ 
ing 16 N.T.S.2d 366, 267 App.Dlv. 
769. 

Utah.—^Public Utilities Commn. v. 

Jones, 179 P. 746, 746, 54 Utah 111. 
27. Idaho.—Oregon Short Line R. 
Co. V. Pfost, 27 P.2d 877, 881, 63 
Idaho 559, quoting Corpus Juris. 

51 C.J. p 410 note 97. 

2& La.—Galloway v. Wyatt Metal 
& Boiler Works, 181 So. 187, 190, 
189 La. 837, quoting Corpus Juris, 
and annulling, App., 180 So. 206. 
N.T.—People v. Westchester County, 
26 N.B.2d 27, 282 N.T. 224, affirm¬ 
ing 16 N.T.S.2d 366. 257 App.Div. 
769. 

29 C.J. p 367 note 87-92. 

2A Ill.—^Road Dlst. No. 4 v. Frailey, 
145 N.B. 195. 313 Ill. 668. 

3(L N.C.—Hildebrand v. Southern 
Bell Telephone & Telegraph Co., 14 
S.H.2d 262, 219 N.C. 402. 

Wash.—State ex reL Oregon-Wash- 
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c. Related Terms 

The courts have had occasion to define and distin¬ 
guish various roads and ways described otherwise than as 
-‘highways,” as, for exannple, "roads,” "public roads,” 
"great roads,” "state roads,” "county roads,” and 
"county ways,” as well as other words and terms relat¬ 
ing to highways. 

The term "road” has no fixed meaning in the : 
law,31 and the scope to be given to it depends on 
the context in which it appears,33 or on the intent 
and purpose of the statute in which it appears.33 


It has been defined as any place set apart and ap¬ 
propriated, either de jure or de facto, for the pur¬ 
pose of free passage, whether by public authority 
or by the general license or permission of the own¬ 
ers of the land.34 In its broadest sense it is a 
generic term for all kinds of ways,35 or for all 
kinds of public ways,®6 and thus it may include al- 
leys,37 boulevards,®® bridle paths,®® carriageways,^® 
driftways,^! driveways,^® footpaths,^® footways,^^ 
highways,^®' lanes,^3 railroads,^*^ sidewalks,^® and 
streets.**® It may even include private roads or 


Ington R. & Nav. Co. v. Walla 
Wafla County, 104 P.2d 764, 6 
Wash. 2d 95. 

31. Ga.—Southern R. Co. v. Combs, 
53 S.E. 608, 124 Ga. 1004. 

29 C.J. p 369 note 21. 

32. Ga.—Griffin v. Sanborn, 66 S.E. 
71, 127 Ga. 17. 

21 C.J. p 369 note 22. 

33. Conn.—^Moleske v. MacDonald, 
146 A. 820, 821, 109 Conn. 336. 

34. Ga.—Johnson v. State, 68 S.E. 
266, 267, 1 Ga.App. 195. 

29 C.J. p 368 note 18. 

Other dejOnitioxLS 

(1) "A public way for passage or 
travel.” 

U.S.—Barber Asphalt Paving Co. v. 
Headley Good Hoads Co., D.C.Del., 

283 F. 236, 237, motion granted, 

284 P. 177, affirmed, C.C.A., 292 F. 
119. 

Minn.—Northwestern Tel. Exch. Co. 
v. City of Minneapolis, 88 N.W. 627. 
81 Minn. 140, 154, 63 L.RA. 175. 
modified on other grounds on re¬ 
hearing 86 N.W. 69, 81 Minn. 140, 
63 L..R.A. 175. 

(2) ”A strip of ground appropri¬ 
ated for travel, forming a line of 
communication between different 
places.” 

U.S.—Barber Asphalt Paving Co. v. 

Headley Good Roads Co., supra. 
Minn.—^Northwestern Tel. Bxch. Co. 
V. City of Minneapolis, supra. 

(3) ”A place where one may ride; 
an open way or public passage for 
vehicles, persons and anknals; a 
track for travel, forming a means of 
communication between one place 
and another.”—^Boykin v. State High¬ 
way Department of South Carolina, 
144 S.E. 227, 229, 146 S.C. 483. 

(4) “A highway, hence any similar 
passage for travel public or private.” 
U.S.—Barber Asphalt Paving Co. v. 

Headley Good Roads Co., supra. 
Minn.—^Northwestern Tel. Exch. Co. 
V. City of MlnneapollSi supra. 

(5) An open way for public pas¬ 
sage, especially from one city, town, 
or village to another.—^Boykin v. 
State Highway Department of South 
Carolina, supra—29 C.J. p 368 note 
18 [a] (3).. 

(6) Nothing more than a strip of 


ground set aside, Improved, and dedi¬ 
cated to the public for use as a pas¬ 
sageway.—State ex rel. Wabash By. 
Co. v. Public Service Commission of 
Missouri. 100 S.W.2d 522, 525, 840 
Mo. 225, 109 A.D.R. 754. 

(7) Additional definitions. 

Ala.—Smith v. Clemmons, 112 So. 

442, 443, 216 Ala. 52. 

Tex.—^Williams v. Carroll, Civ.App., 
182 S.W. 29, 35, modified on other 
grounds 202 S.W. 504, 109 Tex. 155. 
29 C.J. p 368 note 18 [a]. 

Statutory definitions 
Idaho.—Meservey v. Gulliford, 93 P.‘ 
780, 14 Idaho 133. 

“Post road” defined see the C.J.S. 
title Post Office § 1, also 49 C.J. p 
1131 notes 6, 7. 

35. U.S.—Washington County v. Wil¬ 
liams, Neb., Ill P. 801, 809, 49 C. 
C.A. 621. 

29 C.J. p 369 notes 23, 24. 

36. Cal.—^B. & H. Transportation 

Co. V. Johnson, 10 P.2d 506, 507, 
122 Cal.App. 451. 

Mass.—Stedman v. Inhabitants of 
Southbridge, 17 Pick. 162. 

In nninjcorporated cotmty territory 
A public way over unincorporated 
territory of a county is generally re¬ 
ferred to as a “highway” or “road.”— 
San Francisco-Oakland Terminal Rys. 
V. Alameda County, 225 P. 304, 66 
Cal.App. 77. 

37. U.S.—^Abbott V. City of Duluth, 
C.C.Minn„ 104 F. 833, 837, affirmed 
117 F. 137, 65 C.C.A. 163. 

29 C.J. p 369 note 25. 

Synonymous 

Iowa.—Talbert v. Mason, 113 N.W. 
918, 136 Iowa 373, 381, 125 Am.S.R. 
269, 14 D.R.A.,N.S., 878. 

2 C.J. p 1161 note 69 [d]. 

38. Mo.—State ex rel. Wabash Ry. 
Co. V. Public Service Commission 
of Missouri, 100 S.W.2d 522, 526, 
340 Mo. 225, 109 A.L.R. 764. 

39. Va.—Terry v. McClung, 52 S.E. 
355, 104 Va. 599, 602. 

40. Tex—International, & G. R. Co. 
V. Jordan, 1 TexA.Clv.Cas. 5 859. 

Va.—Terry v. McClung, 52 S.E. 366, 
104 Va. 599, 602. 

41. Va.—Terry v. McCludg, 62 S.H. 
866, 104 Va. 599. 
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42. Mo.—State ex rel. Wabash Ry. 
Co. V. Public Service Commission 
of Missouri, 100 S.W.2d 522, 626, 
340 Mo. 225. 109 A.L.R. 754. 

43. S.C.—Singleton v. Road Comrs., 
11 S.C.L.. 626, 627. 

29 C.J. p 369 note 30. 

44. Va.—^Terry v. McClung, 52 S.E. 
355, 104 Va. 699, 602. 

29 C.J. p 369 note 31. 

45. U.S.—^Barber Asphalt Paving Co. 
v. Headley Good Roads Co., D.C. 
Del., 283 F. 236, 237, motion grant¬ 
ed, 284 F. 177, affirmed, GC.A., 292 
F. 119. 

Neb.—Weaver v. Dawson County 
Mut. Tel. Co., 118 N.W. 650, 661, 
82 Neb. 696, 22 L.R.A.,N.S.. 1189. 

29 C.J. p 869 note 32. 

48. U.S.—Barber Asphalt Paving Co. 
V. Headley Good Roads Co., D.C. 
Del., 283 F. 236, 237, motion grant¬ 
ed 284 F, 177, affirmed, C.C.A., 292 
F. 119. 

AIcl—C ity of Mobile v. Harker, 85 
So. 425, 427, 204 Ala. 26. 

Neb.—^Weaver v. Dawson County 
Mut Tel. Co„ 118 N.W. 660, 661, 82 
Neb. 696, 22 L.R.A-,N.S., 1189. 

29 C.J. p 369 note 33. 

47. U.S.—Washington County v. 
Williams, Neb., Ill F. 801, 809, 49 
C.C.A. 621. 

48. Conn.—^Moleske v. MacDonald, 
146 A. 820, 821, 109 Conn. 336— 
Manchester v. Hartford, 30 Conn. 
118, 120. 

48. U.S.—Barber Asphalt Paving Co. 
V. Headley Good Roads Co., D.C. 
Del., 283 F. 236, 237, motion grant¬ 
ed 284 F. 177, afilrmed, C-CA, 292 
F. 119. 

Ala.—City of Mobile v. Harker, 85 
So. 425, 427, 204 Ala. 26. 

Cal.—B. & H. Transportation Co. v. 
Johnson, 10 P.2d 606, 607, 122 Cal. 
App. 461. 

Mo.—State ex rel. Wabash Ry. Co. 
V. Public Service Commission of 
Missouri, 100 S.W.2d 522, 526, 340 
Mo. 225, 109 AL.R 754. 

Neb.—Weaver v. Dawson County 
Mut Tel. Co., 118 N.W. 660, 661, 
82 Neb. 696, 22 L.R.A,N.S., 1189. 
N.C.—Cherry v. Atlantic Coast Dine 
R. Co., 116 S.B. 192, 198, 185 N.C. 
90. 
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ways.®® Indeed, in its broadest sense “road” has 
been deemed to be synonymous with “way,”®^ al¬ 
though, strictly speaking, the terms are not syn- 
onymous,®2 the latter being a generic term for a 
wider class.®® In a narrower sense, “road” is now 
commonly used as denoting a public way in the 
country other than the street of a town or a city,®^ 
and may not include alleys,®® railroads,®® or 
streets.®*^ Where both “public highways” and “pri¬ 
vate roads” are defined by statute, a road may be 
such as to be neither.®® It has been said that un¬ 
less the diminutive “private” is prefixed thereto, 
the word “road,” applies to public roads.®® 

The word “road” applies generally to highways,®® 
and in legal acceptation is commonly regarded as 


synonymous with “highway,”®^ but, strictly speak¬ 
ing, while a highway is a road, a road is not neces¬ 
sarily a highway.®® 

Public road. A public road is a way established 
and adopted by proper authority for the use of the 
public, which every person has a right to use for 
all purposes of travel or transportation to which 
it is adapted and devoted,®® and over which he has 
a right to pass. Whether a road is public depends 
in a measure on the particular facts.®* Thus it 
must, of physical necessity, be so situated and con¬ 
nected as to be accessible to the public,®® but it 
does not depend on its length,®® or on the place to 
which it leads,®'^ or on the number of people who 
use it.®® It is enough if its use is free and com- 


Tarms compared 

While the term “street” or “ave¬ 
nue” commonly applies to a public 
highway In a village, town, or city, 
and the term “road” to suburban 
highways, there may be roads in a 
city or town and streets and ave¬ 
nues in the country.—City of Spo¬ 
kane V. Spokane County, 36 P.2d 311, 
313, 179 Wash. 130—^Murphy v. King 
County, 88 P. 1115, 46 Wash. 687— 
29 C.J. p 369 note 36. 

50. Neb.—Weaver v. Dawson County 
Mut. Tel. Co.. 118 N.W. 660, 661, 82 
Neb. 696, 22 L.II.A..N.S.. 1189. 

29 C.J. p 369 note 19. 

SU Cal.—City of San Francisco v. 

Grote, 47 P. 938, 939, 86 Li.R.A. 602. 
Ga.—Johnson v. State, 58 S.K 266, 
267, 1 Ga.App. 195. 

29 cJr. p 368 note 16. 

B2. Tenn.—^Newsom v. Newsom, Ch., 
56 S.W. 29, 31. 

67 CJ. p 1465 note 66. 

bs. Pa.—^Kister v. Reeser, 98 Pa. 1, 
4, 42 Am.R. 608. 

‘*We sometimes use the term ‘road' 
in ordinary conversation in the same 
sense ajs 'way,* but in legal parlance 
this is improper. ‘Road' means any 
piece of land used or appropriated 
for travel. *Way' means nearly the 
same thing as ‘right of way' or. In 
other words, the right of one person, 
or of the community at large, to pass 
over the land of another.”—Johnson 
V. State, 58 S.& 266, 267, 1 Ga.App. 
196. 

54. Wash.—City of Spokane v. Spo¬ 
kane County, 36 P.2d 811, 813, 179 
Wash. 130—^Murphy v. King Coun¬ 
ty, 88 P. 1116, 46 Wash. 687, 691. 
29 C.J. p 869 note 20. 

Neb.—Nebraska TeL Co. v. Wes¬ 
tern Independent Liong Distance 
TeL Co., 96 N.W. 18, 86 Neb. 772, 
776. 

Dlstliigiilshsd 

Ohio.—^Morrow v. Wittier, 25 Ohio N. 
P.,N.S., 85, 88 . 


5& Iowa—State v. Wapello Coun¬ 
ty, 13 Iowa 388. 

57. Wash.—City of Spokane v. Spo¬ 
kane County, 86 P.2d 311, 318, 179 
Wash. 130—^Murphy v. King Coun¬ 
ty, 88 P. 1116, 45 Wash. 687. 

29 C.J. p 369 note 39. 

58. Ariz.—Territory v. Richardson, 
76 P. 456, 8 Ariz. 336. 

59. Pa—^Phillips V. Connellsvllle & 
S. L. R. Co.. 93 A. 603, 247 Pa 660. 

ea Ala—Smith v. Clemmons, 112 
So. 442. 443, 216 Ala 62—City of 
Mobile V. Harker, 86 So. 426, 427, 
204 Ala 26. 

Mo.—State ex reL Clay County v. 
Hackmann, 196 S.W. 706, 708, 270 
Mo. 658. 

Neb.—^Weaver v. Dawson County Mut. 
Tel. Co., 118 N.W. 660, 661, 82 Neb. 
696, 22 LI.R.A..N.S., 1189. 

N.C.—Cherry v. Atlantic Coast Dine 
R. Co., 116 S.E. 192, 193, 185 N.C. 
90. 

29 C.J. p 368 note 13. 

Denotes townsUp or oonnty highway 
Tex.—WllUams v. Carroll, Civ.App., 
182 S.W. 29, 35. modified on other 
grounds 202 S.W. 604, 109 Tex. 155. 

61. Ga—Southern R. Co. v. Combs, 
63 S.K. 608, 124 Ga 1004. 

Mo.—State ox rel. Clay County v. 
Hackman. 195 S.W. 706, 270 Mo. 
658. 

Tex.—Stroud v. Hunt Oil Co., Civ. 
App., 147 S.W.2d 564, 569. 

6S. B.C.—Styles v. Victoria, 8 B.C. 
406, 409. 

Distinotlon stated 
"The word ‘road* refers to the land. 
‘Highway* denotes the easement, and 
that the land taken has been sub¬ 
jected to servltuda”—Johnson v. 
State, 68 S.D. 266, 267, 1 GaApp. 
195. 

63. Ky.—Clnclnimti R. Co. v. Com¬ 
monwealth, 80 Ky. 187, 188. 

29 C.J. p 870 note 43. 

Other 

(1) “A way open to all people with- 
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out distinction for passage and re¬ 
passage at their pleasure.” 

La—Galloway v. Wyatt Metal & 
Boiler Works, 181 So. 187, 189, 189 
La 837, annulling, App., 180 So. 
206. 

Tenn.—Turner v. Esllck, 240 S.W. 
786, 789, 146 Tenn. 236—Sumner 
County V. Interurban Transporta¬ 
tion Co., 213 S.W. 412, 418, 141 
Tenn. 493, 5 A.L.R. 766. 

(2) Additional definitions.—Single- 
ton V. Road Comra, 11 S.C.L. 626, 
627. 

29 C.J. p 370 note 43 [a]. 

Statutory definitions 
Philippine.—Cuaycong v. Benedlcto, 
37 Philippine 781, 790. 

A right to establish a publlo road 
at a particular place does not consti¬ 
tute such a road until the right is 
, exercised.—^Landry v. Gulf States 
Utilities Co., 118 So. 142, 166 La 
1069. 

Boads along navigable streamsi 

constructed by riparian proprietors, 
are “public roads.”—^Powell v. Por¬ 
ter, 135 So. 24. 172 La 681. 

64, Tex—^Bradford v. Moseley, Com. 
App., 223 S.W. 17J, 173. 

Held “public road” 

A road, which was one of the old¬ 
est roads in county, was used gen¬ 
erally by the public without restraint 
or limitation, and was maintained by 
the public which built Its bridges, 
etc., was a “public road.”—^Phcenix 
Refining Co. v. Walker, TexClv.App., 
108 S.W.2d 328, error dismissed. 

65. Ala—^Trammell v. Bradford, 78 
So. 894, 198 Ala 518. 

Pa—^In re Schuykill River Road, 19 
PaSuper. 876, 377. 

66b Va—^Henlnger v, Peery, 47 S. 

E. 1018, 1014, 102 Va 896. 

29 C.J. p 370 note 46. 

67. Va—^Heninger v. Peery, supra 
29 C.J. p 370 note 47. 

68. Va—^Henlnger v. Peery, supra 

29 C.J. p 370 note 48. > 
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mon to all citizens,and that the public has actual 
access to it,*^® whether by a mere neighborhood or 
settlement road,'^i or by some established public 
highway.72 It is immaterial that one person may 
be most benefited by it In a general sense “pub¬ 
lic road” may include alleys,^4 railroads,'^® streets,76 
or turnpikes but, like the word “road,” the term 
“public road” is commonly used in a narrower sense 
to denote a public way in the country other than the 
street of a town or a city,^® and in this sense it ob¬ 
viously will not include alleys'^® or streets.®® “Pub¬ 
lic road” has been held equivalent to, or synony¬ 
mous with, “public path”®i and “public highway ;”®2 
and it has been distinguished from or held not syn¬ 
onymous with “byroad” or “byway,”®® “lane,”®4 and 
“public highway.”®® 

"'Great roads^’ is a term commonly used to desig¬ 
nate main or principal roads or highways,®® 

"State road* and "county road** The terms 
“state road” and “county road” seem to have no 
precise technical meaning.®^ In some statutes they 
are used merely to distinguish ‘liighways” created 
directly by the legislature and those erected by the 
county authorities under general laws;®® but a 
better supported view is that any public road lying 


§ 1 

wholly within one county is a county road,®® while 
a state road extends through or into several coun¬ 
ties.®® The term “county roads,” as used- in a stat¬ 
ute, may mean those roads and highways under the 
control and supervision of the county commission¬ 
ers of the respective counties, as distinguished from 
streets or alleys in incorporated cities or towns.®^ 

A county way is one which leads from one town 
to another, as distinguished from a town way,®® 
which is one within the territorial limits of a par¬ 
ticular town. 

A public way is a way which all the people have 
the right to use,®® and thus is the equivalent of 
“highway” in its, ordinarily accepted sense, or of 
“public highway.” 

"Town way** is a term used in some statutes sig¬ 
nifying a highway laid out in proceedings in which 
a town or city has original jurisdiction,®4 and which 
is within the territorial limits of a particular 
town.®® 

Other words or terms relating to highways have 
received the construction of the courts, including 
“an act concerning highways,”®® “any state, county 
or township highway,”®7 “erected,”®® “estab- 


69. Va.—^Henlnger v. Peery, supra. 
7a Ala.—Trammell V, Bradford, 73 
So. 894, 895, 198 Ala. 618. 

71. Ala.—Trammell v. Bradford, su¬ 
pra. 

7S. Ala.—Trammell v. Bradford, su¬ 
pra. 

73. Tex.—^Bradford v. Moseley, Com. 
App., 223 S.W. 171, 174—Galveston 
H. & S. A. R. Co. y. Baudat, 46 S. 
W. 939, 941, 18 Tex.Civ.App. 695. 

74. W.Va.—State v. Robinson, 104 
S.B. 473, 474, 87 W.Va, 374. 

75. Idaho.—Oregon Short Line R. 
Co. V. Pfost, 27 P.2d 877. 881. 63 
Idaho 669, quoting Cospus Jnxis. | 

£1 C.J. p 409 note 90, p 410 notes 
91-96. 

7a Mo.—State v. Hackman, 195 S. 

W. 706, 270 Mo. 668. 

H.Y.—^Rodgers v. Bradshaw, 20 
Johns. 786, 742. 

W.Va.—State v. Robinson, 104 S.H. 
473, 474, 87 W.Va. 374. 

77. Tenn.—^Turner v. Bslick, 240 S. 

W. 786, 789, 146 Tenn. 286. 
DlstlxLgnishad 

A “public road" Is open and public 
for the passage of every person, 
without any toll, or other imposition; 
whereas a turnpike is private prop¬ 
erty, subject to be travelled over, 
on first paying an equivalent for its 
. use.—^Bradshaw v. Rodgers, 20 Johns. 
<N.T.) 108, 106. 


78. Tex.—^Pence v. State, 9 S.W.2d 
348, 110 Tex.Cr. 378. 

79. Tenn.—Tennessee & A. R. Co. v. 
Adams, 3 Head 596, 698. 

2 C.J. p 1161 note 69. 

80. Tenn.—Tennessee & A. R. Co. v. 
Adams, supra. 

81. S.C.—Singleton v. Road Comrs., 
11 S.C.L. 626, 627- 

88. Ill.—^District No. 1 Drain Comrs. 
V. Cerro Gordo, 75 N.B. 616, 217 Ill. 
488. 

83. N.J.—Stevens v. Allen, 29 N.J. 
Law 68, 71. 

84. N.T.—^Wiggins v. Tallmadge, 11 
Barb. 457, 466. 

85. Ga.—Johnson v. State, 58 S.EL 
265, 1 Ga.App. 196. 

8a S.a—State V. Mobley, 26 S.C.L. 
44—Bx parte Withers, 5 S.C.L. 83, 
86 . 

87. Kan.—Cowley County v. John¬ 
son, 30 P. 806, 76 Kan. 65. 

Both are ‘*pubUo roads” 

U.S.—Postal Telegraph Co. v. State 
Highway Commission, D.C.Or., 276 
F. 968. 

sa Wis.—State V. Hayden, 82 Wls. 
663. 673. 

89. Kan.—Cowley County v. John¬ 
son, SO P. 805, 76 Kan. 66. 

29 C.J. p 870 note 65. 
portion passing through county 
A public highway may be a state 
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road, but as to that portion passing 
through a particular county it may 
be a county road.—^Lewls v. Leon 
County, 107 So. 146, 91 Fla. 118. 

Streets of municipalities are public 
roads of county of which municipal¬ 
ity is part.—Adkins v. Harrington, 
261 S.W. 626, 164 Ark. 280. 

9a Kan.—Cowley County v. John¬ 
son, 30 P. 805, 76 Kan. 65. 

29 C.J. p 870 note 56. 

91. Wash.—City of Spokane v. Spo¬ 
kane County, 36 P.2d 311, 313, 179 
Wash. 130—^Murphy v. King Coun¬ 
ty, 88 P. 1115, 46 Wash. 687. 

9a Me.—^Waterford v. Oxford Coun¬ 
ty. 69 Me. 450, 452. 

15 C.T. p 675 note 26. 

9a Or.—Wolfard v. Fisher, 84 P. 
850, 48 Or. 479, 7 L.R.A..N.S., 991, 
opinion adhered to 87 P. 530, 48 
Or. 479, 7 L.R.A.N.S., 991. 

60 C.J. p 867 notes 18. 14. 

94. Mass.—Boston & A. R. Co. v. 
City of Boston, 2 N.B. 948, 140 
Mass. 87. 

Relation to “highway" see supra sub¬ 
division a of this section. 

9a Me.—Waterford v. Oxford Coun¬ 
ty Com’rs, 69 Ma 460. 

96. Ind.—^Findling v. Poster, 81 N.B. 
480, 170 Ind. 325. 

97. Ind.—^Houlton v. Carpenter, 64 
N.B. 939, 940, 29 Ind.App. 643. 

9a Cal.—^Watson v. Greely, 282 P. 
476, 69 Cal.App. 648. 
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lished ”99 “five mfies of highway,“hard road,”9 
“hard surface,"® "highway of Baltimore city,”* 
“highways, established roads and ways,”® “highways 
in a town,”® “intersecting highway,”^ “intersecting 
roads,”® “intersection” of roads or highways,® “laid 
out,"^9 “laid out or erected,”^* “laid out and estab¬ 
lished agreeably to law,”^® “laying out,”^® “open 
public highway,”!* “paved road,”!® “permanent 
road,”!® “road de facto,”!'^ “state aid road,”!* “state 
highway,”!® “street, avenue, or highway,”®® “terri¬ 
torial road,”®! “ ‘the order made’ or ‘the authority 
granted,’ ”®® “to open,”®® and “turnout road.”®* 


The terms “locate” and “location” of highways 
are defined infra § 64, and the term “relocate, in¬ 
fra § 112. 

§ 2. Modes of Establishment 

A highway may be established only by statute or 
statutory procoecrings In the exercise of the right of emi¬ 
nent domain, or by other recognized modes. 

A highway may be established either by pre¬ 
scription, user, or recognition, see infra § 3, by 
statute or statutory proceedings in the exercise of 
the right of eminent domain,®® or by dedication to 


99. Tex.—Southwestern Greyhound 
Lines v. Railroad Commission, Civ. 
App., 147 S.W.2d 318, affirmed Rail¬ 
road Commission v. Southwestern 
Greyhound Lines, 157 S.W.2d 354, 
138 Tex. 124. 

L N.Y.—People v. Selkirk, 73 N.R 
248, 180 N.T. 401. 

29 C.J. p 370 note 59. 

2. ±a applied to gravel road 

Ill.—People V. Robeson, 97 N.E. 687, 
688. 253 Ill. 456. 

3. La.—^Parley v. Old Homestead 
Inc., 127 So. 878, 170 La. 389. 

4L Md.—^Patapsco Electric Co. v. 
Baltimore, 72 A. 1039, 1041, 110 Md. 
306. 

5. N.C.—Goforth v. Southern R. Co., 
57 S.E. 209, 144 N.C. 569. 

6. N.H.—^Drew v. Cotton, 42 A. 239, 
240, 68 N.H. 22. 

7. Cal.—^Lawrence v. Goodwill, 186 
P. 781, 783, 44 Cal.App. 440. 

33 CJ. p 475 note 60. 

8. Md.—^Buckley v. White, 111 A. 
777, 779, 137 Md. 124. 

33 C.J. p 475 note 61. 

9. Vt.—^Alken v. Metcalf, 102 A. 330, 
331, 92 Vt. 57. 

33 aj. p 475 notes 70, 7L 
Oonunon space 

The word “intersection” as applied 
to a highway, means the space com¬ 
mon to two highways.—^Rodgers v. 
Commercial Casualty Ins. Co., 186 So. 
684, 686, 237 Ala. 301, Quoting Cor¬ 
pus Juris. 

"’Xntezseotlon of public hlgliway” 
C«a.—^Lawrence v. Goodwill, 186 P. 
781, 787, 44 CaLApp. 440. 

la Ill.—^Heppes Co. v. City of Chi¬ 
cago, 103 N.E. 455, 260 Ill. 506. 
zeQniz4ii4r bnJldJn^r er constmc- 
tioii 

(1) The phrase “laid out,” as used 
in the statute defining highways, does 
not imply the building or construc¬ 
tion of a Btmcture, and hence a way 
need not have a road on it in order to 
be a county highway.—^Watson v. 
Greely, 282 P. 475, 69 Cal.App. 648. 

(2) Term “to lay out,” when used 
with reference to highways, means 
taking necessary legal steps for es¬ 


tablishment of and looking toward 
construction of highway, but does 
not Include actual construction.— 
French v. Lewis and Clark County. 
288 P. 455, 456, 87 Mont. 448. 

IL Mont.—^French v. Lewis and 
Clark County, supra. 

12. Tex.—Morriss v. Cassaday, 15 S. 
W. 102, 78 Tex. 515. 

13. Ill.—Heppes Co. v. City of Chi¬ 
cago. 103 N.E. 455, 260 Ill. 506. 512. 

14. VL—Bridgman v. Hardwick, 81 
A. 33. 34. 67 Vt. 132. 

As not iaoludiag pent road 
VL—Wolcott V. Whitcomb, 40 Vt. 40. 
41. 

48 C.J. p 798 note 3. 

15. Tex.—Gibson v. Davis, Civ.App., 
236 S.W. 202, 212. 

48 C.J. p 567 note 31. 

As Inolnfling 

CD A road covered with sand and 
clay.—Gibson v. Davis, supra—48 C. 
J. p 557 note 34. 

(2) A shell road.^—Coleman-Fulton 
Pasture Co. v. Arkansas County, Civ. 
App., 180 S.W. 316, 317, affirmed 191 
S.W. 566, 657, 108 Tex. 223. 

As not inolTLdlng a macadam road. 
—^Leake v. City of Philadelphia, 10 
Pa.Co. 263, 266, affirmed 24 A. 361, 
363. 160 Pa. 643. 

16h Okl.—Pine v. Baker, 184 P. 446, 
461, 76 OkL 62. 

48 C.J. p 922 note 82. 

17- Minn. —^Locke V. St. Paul & T. 

R. Co., 15 Minn. 850. 

1& Ill.—De Witt County v. Greene, 
161 N.B. 372, 320 Ill. 372. 

Built at Joint expense of state end 
county.—^De Witt County v. Greene, 
supra. 

19. Ind.—<?ummlns v. Spence, 91 N. 
E. 629, 174 Ind. 115. 

58 C.J. p 1320 note 21. 

Designation and domiiilon 
A state highway is any road or 
highway designated as such by the 
commission or by law. and intend¬ 
ed to be under the exclusive domin¬ 
ion of state authority.—Barrett v. 
Union Bridge Co., 245 P. 978, 979, 
117 Or. 666—58 C.J. p 1320 notes 19. 

20 . 


dty streets are state highways. 
Colo.—^Armstrong v. Johnson Storage 
& Moving Co., 268 P. 978. 84 Colo. 
142. 

Miss.—State ex rel. Rice v. Evans- 
Terry Co., 169 So. 668, 660, 178 
Miss. 526. 

20. N.T.—In re New York Cent. & 
H. R. R. Co., 93 N.H. 616. 200 N.Y. 
121 . 

21. Wis.—State v. Hayden, 32 Wis. 
663, 673. 

22. Kan.—Cowley County v. John¬ 
son. 80 P. 806. 76 Kan. 65. 

23. Kan.—Cowley County v. John¬ 
son, supra. 

46 C.J. p 1107 notes 98-1. 

2A Ala.—^McDade v. State, 11 So. 
376, 876, 96 Ala. 28. 

2a Arlz.—^Board of Sup'rs of Apache 
County V. Udall, 1 P.2d 843, 38 
Aria 497. 

Pla«—Couture v. Dade County, 112" 
So. 76, 93 Fla. 342. 

Ky.—Louisville & N. R Co. v. Engle, 
129 S.W.2d 133, 278 Ky, 676—Louis¬ 
ville & N. R Co. V. Whittle's 
Adm'rs, 287 S.W. 894. 216 Ky. 814. 
Mont.—State v. District Court of 
Fourteenth Judicial Dist. in and. 
for Broadwater County, 260 P. 184,. 
80 Mont 228. 

N.H—Dow V. Latham. 120 A. 268, 
80 N.H 492. 

N.Y.—Oak Hill Country Club v. Town 
of Pittsford, 190 N.H. 821, 264 N.Y. 
188, reversing 266 N.Y.S. 996, 240 
App.Div. 802, affirming 262 N.Y.S. 
101, 140 Misc. 863, and reargument 
denied 191 N.E. 620, 264 N.Y. 672— 
Town of Albion v. Ryan, 194 N.Y.S., 
261, 201 App.Div. 717. 

29 aJ. p 870 note 74. 

Such a proceeding is a special pro*. 
oeedJng 

Wyo.—Gillespie v. Board of Com’rs 
of Albany County, 80 P.2d 797, 47 
Wyo. 1. 

Not only mode 

Legal proceedings, instituted pur¬ 
suant to applicable statutes are not 
the only mode of establishing public 
highway.—City of Michigan City v. 
Szczepanek, 160 N.E. 874, 85 Ind.App.. 
227. 
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the public by the owner of the soil with the sanc¬ 
tion of the public authorities, see Dedication § 8, 
and in no other way.26 A person, however, may be 
equitably estopped from denying the existence of 
a highway.27 If a highway is admitted to exist, the 
method by which it became such is ordinarily im¬ 
material but, in any case in which the inquiry 

n. E8TABIJ8HMEKT BY PBESGl 
§ 3. In General 

In the absence of statutory prohibition, a highway 
may be established by long public user, regardless of 
whether this mode of establishment Is denominated long 
user, prescription, or the acquisition of a right by limi¬ 
tation, It being, in any case, the adverse possession and 
use which establishes the highway. Notwithstanding 
technical objections to Its use in this connection, the 
term “prescription" is frequently employed to designate 
the establishment of a highway by long user. 

Except in a state where the rule is otherwise by 


is material, the method in which it was established 
must be shown.^s Under a statute so providing, a 
road may be a public highway, although not official¬ 
ly established, if it is designated as a highway on 
government maps or plats of record in a United 
States land office within the state, and has not 
been closed or vacated by the proper authorities.^o 

a»TION, USER, OR RECOGNITION 

virtue of a statute and the construction thereof,®^ a 
highway may be established by long user as such^^ 
or, according to many authorities, by prescription,^^ 
or by prescription and usage,*^ or by long use by 
the public carried on in such manner and persisted 
in for such length of time as to give a right by pre¬ 
scription or limitation.SB A view sometimes taken 
is that, since the unorganized public cannot take un¬ 
der a grant,*® and since prescription is based on the 
presumption of a prior grant,*^ the term “prescrip- 


2& Ariz.—Board of Sup’rs of Apache 
County V. Udall, 1 P.2d 343, 38 
Arlz. 497. 

Ky.—Louisville & N. R. Co. v. Engle, 

129 S.W.2d 133, 278 Ky. 576— 

Louisville & N. R. Co. v. Whittle's 
Adm’rs. 287 S.W. 894, 216 Ky. 314. 

Mont.—State v. District Court of 
Fourteenth Judicial Dist in and 
for Broadwater County, 260 P. 134, 
80 Mont 228. 

N.H.—Dow v. Latham, 120 A. 258, 
80 N.H. 492. 

29 C.J. p 371 note 76. 

27. Ind.—Ross v. Thompson, 78 Ind. 
90. 

29 C.J. p 371 note 77. 

28. Ind.—Cleveland C., C. & St. L. 
R. Co. V. Christie, 100 N.B. 299, 178 
Ind. 691. 

29 C.J. p 371 note 78. 

29. Ga.—^Hutchinson v. State, 70 S. 
E. 63, 8 Ga.App. 684. 

30. Wyo.—Board of Com’rs of Sher¬ 
idan County v. Patrick, 107 P. 748, 
IS Wyo. 130. 

31. Ariz.—Mead v. Hummel, 121 P. 
2d 423, 68 Arlx 462—Curtis v. 
Southern Pac. Co.. 8 P.2d 1078, 39 
Ariz. 670—Champie v. Castle Hot 
Springs Co., 233 P. 1107, 27 Ariz. 
463. 

32. Fla.—Couture v. Dade County, 
112 So. 75, 98 Fla. 342. 

Me.—Piper v. Voorhees, 155 A. 656, 

130 Me. 306—Littlefield v. Hub¬ 
bard. 128 A. 285, 124 Me. 299. 38 
A.L.R. 1306. 

Mo.—Gilleland v. Rutt App., 63 S.W. 
2d 199. 

29 C.J. p 371 note 86. 
m ibonlsiaaa 

(1) In the absence of proof of In¬ 
tention on the part of the owner to 
dedicate his property to public use, 
the mere use of the passage by the 


public, for however long* a time, can¬ 
not serve as the basis of prescription. 
—^Lawson v. Shreveport Waterworks 
Co., 35 So. 390, 111 La. 73—29 GJ. 
p 371 note 86 [a]. 

(2) However, a road which is. and 
always has been, open to public use 
is a public road or highway, even 
though it has never been dedicated, 
expropriated, or legally established, 
as a public road.—Galloway v. Wyatt 
Metal & Boiler Works, 181 So. 187, 
189 La. 837, annulling, App., 180 So. 
206. 

33L Fla.—Couture v. Dade County, 
112 So. 75, 93 Fla. 342. 

Ill.—Koch V. Mraz, 165 N.E. 343, 334 
Ill. 67. 

Mo.—Borders v. Glram App., 232 S. 
W. 1062, transferred, see, Sup., 226 
S.W. 916. 

N.Y.—In re School Site on Avenue 

M, Borough of Brooklyn, City of 
New York, 219 N.Y.S. 646, 128 Mlsc. 

'' 626. 

N.a—Wright V. Town of Lake Wac- 
camaw. 158 S.E. 99, 200 N.G 616. 
N.D.—Berger v. Morton County, 221 

N. W. 270, 67 N,D. 306. 

Okl.—Seaman v. Chesnut, 71 P.2d 965, 
180 Okl. 682. I 

Tex.—Spradley v. Hall, Civ.App., 64 
S.W.2d 1054, rehearing denied 57 
S.W.2d 182—Miller v. Goldenbagen, 
Civ.App., 24 S.W.2d 773. 

Wash.—^Northwest Cities Gas Co. v. 

Western Fuel Co., 123 P.2d 771. 

29 C.J. p 371 note 86. 

Boad may become public one by pre- 
scxlptiou 

Ark.—Meek v. Love, 122 S.W.2d 606, 
197 Ark. 394. 

Ky.—^Ewen v. Conunonwealth, 39 S. 

W.2d 969, 239 Ky. 492. 

Bxlateace by prescxiptlou 

(1) A highway may exist by pre¬ 
scription.—People V, San Luis Val- 
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ley Land & Cattle Co.. 6 P.2d 87S, 90 
Colo. 23. 

(2) It may come Into existence 
by prescription.—Carstens v. Keat¬ 
ing, 230 N.W. 432, 210 Iowa 1326. 

(3) A road may acquire a lawful 
existence by prescription.—^E^insinger 
V. Hunter, 192 N.W. 264, 196 Iowa 
661. 

ITotwltlistaading dUnoulty of appli- 
oatlou of law of UmltatloiL as it re¬ 
lates to public road, public can ac¬ 
quire prescriptive right to public 
road.—^Hoffman v. Bynum, Tex.Clv. 
App., 101 S.W.2d 600. 

Prior to taUag effect of pertinent 
statute, highway in Montana could 
be established by prescription.—^May¬ 
nard V. Bara, 30 P.2d 93, 96 Mont. 
302. 

Acquisition of private right of way 
by prescription see Easements S 18. 

34. Fla.—^Daugherty v. Latham, 190 
So. 742, 139 Fla. 477. 

35. Tex.—^Phillips v. Texas & P. Hy- 
Co., Com.App., 296 S.W. 877, re¬ 
versing Texas & P. Ry. Co. v. Phil¬ 
lips, Clv.App., 289 S.W. 697—Hoff¬ 
man V. Bynum, Clv.App., 101 S.W. 
2d 600—^Money v. Aiken, Clv.App., 
256 S.W. 641. 

29 C.J. p 371 note 86. 

36. Yt.—Gore v. Blanchard, 118 A. 
888, 96 Yt 234. 

29 C.J. p 371 note 81. 

37. Me.—^Piper v. Yoorhees, 155 A. 
656, 130 Me. 306. 

Tex.—^Phillips V. Texas & P- Ry. Co., 
Com.App., 296 S.W. 877, reversing 
Texas & P. Ry. Co. v. Phillips, 
Civ.App.. 289 S.W. 697. 

.Yt.—Gore v. Blanchard, 118 A. 888, 
96 Yt 234. 

29 C.J. p 371 note 82.' 

Prescription generally as resting on 
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tion,” in its strict sense, has no application to high¬ 
ways.^* More frequently, however, it is considered 
that the establishment of a highway by prescription 
or long user is based on the presumption either of 
an antecedent exercise of the power of eminent do¬ 
main by the proper authorities** or of a prior dedi¬ 
cation of the land to public use.^* In any case, it 
is the adverse possession and use which establishes 
the highway whether such use begins in one 
way or another makes no difference in principle,^* 
and whether the court says that continuous adverse 
user for a certain number of years raises a pre¬ 
sumption of dedication, or that it vests the public 
with an easement of the right to travel the way, 
is not material, the same conclusion being reached 
by either process of reasoning.^* 

There are, or at times have been, statutes in sev¬ 
eral states which accord legal status to highways 
which have been used or recogpiized as such; and 
such statutes are given effect, provided they are ap¬ 
plicable and in force at the time, this being true of 
statutes which declare that a way is a highway 
where it has been used as such by the public for a 
specified period of time,^^ or where it has been used 
as a highway for the specified leng^ of time, and 
maintained and kept in repair by the public authori¬ 
ties at the public expense, see infra § 10, or simply 


where it has been worked or recognized as a high¬ 
way by the public authorities, see infra § 10; but 
some of these statutes apply only to highways orig¬ 
inally established by dedication or laid out by stat¬ 
utory proceedings, and are not intended to author¬ 
ize the conversion of private ways into public high¬ 
ways.^* A statute providing that highways used as 
such for a certain number of years shall continue 
as located and as of their original width creates a 
method of establishing public highways independent 
of strict prescription.^® 

§ 4. Sufficiency of User 

A highway exists by prescription when, and only 
when, the land In question has been used by the public, 
with the knowledge of its owner, adversely under clalrm 
or color of right, and not merely by the owner's permis¬ 
sion, and continuously and uninterruptedly for the period! 
required to bar an action for the recovery of the posses* 
slon of land or otherwise prescribed by statute. 

To establish a highway by prescription the land 
in question must have been used by the public, see 
infra § 5, with the actual or implied knowledge of 
the landowner, see infra § 16, adversely, see infra § 
9, under claim or color of right, see infra § 14, and 
not merely by the owner’s permission, see infra § 
9, and continuously, see infra § 7, and uninterrupt¬ 
edly, see infra § 8, for the period required to bar 


presumption of past arrant see Ad¬ 
verse Possession § 2. 

Presumption of lost gnrant generally 
see Adverse Possession §§ 281-235. 
Easement by prescription as based 
on presumption of lost grant see 
Easements S 6. 

38. Vt—Gore v. Blanchard, supra. 
29 C.J. p 371 note 83. 

Whether public may acquire ease¬ 
ments by prescription generally 
see Easements § 8. 

38. Fla.—Couture v. Dade County, 
112 So. 75, 93 Fla. 342. 

29 C.J. p 371 note 84. 

PresunptloiL of proper estabUshmeiLt 
(1) When found, the facts neces¬ 
sary to establish a highway by pre¬ 
scription give rise to a legal pre¬ 
sumption that at some previous time 
the highway was established pursu¬ 
ant to law by the proper authority. 
Fla.—^Dade County v. Snyder, 191 So. 
186, 140 Fla. 135. 

N.H.—^Town of Windham v. Jubln- 
vllle, 25 A.2d 416—^Wason v. Na¬ 
shua. 155 A 681, 85 N.H. 192. 

C2) In an action for breach of 
covenants against encumbrances bas¬ 
ed on the existence of a public road 
which had been in use for forty I 
years, the law would presume the es-1 


tabllshment of the road, in view of 
its long public user and recognition. 
—Elmore v. McNealey, Mo.App., 236 
S.W. 381, modifying 235 S.W. 164. 

(3) A road by prescription must 
rest on the presumption that it was 
established by proper authority, and 
cannot exist where such authority 
has been but recently created.—^Vl- 
daurrl v. Martinez, Tex.Clv.App., 260 
S.W. 651, reversed on other grounds 
Martlnes v. Vidaurri, Com.App., 276 
S.W. 999. 

Public use for statutory or prescrip¬ 
tive period as giving rise to pre¬ 
sumption of existence of elements 
of prescription see infra § 23 a 

40m Fla—Couture v. Dade County, 
112 So. 75, 93 Fla 342. 

29 C.J. p 371 note 86. 

Statutory presumption 
A statute may in effect provide 
that where lands have been appro¬ 
priated for highway purposes and 
used for not less than four years, it 
will be presumed that the owners 
have dedicated them to such use 
unless within one year they express 
a contrary intent in writing to the 
state road department or the public 
body maintaining the road.—Bridge¬ 
head Land Co., for Use and Benefit 
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of River’s Edge v. Hale, 199 So. 361, 

145 Fla. 389, followed in Bridgehead 
Land Co., for Use and Benefit of 
River’s Edge v. Inter County Tele¬ 
phone & Telegraph Co., 199 So. 863, 

146 Fla. 394. 

Presumption of dedication arising 
from use of land by public gen¬ 
erally see Dedication SS 16-18, 20, 
44 a 

41, Fla—Couture v. Dade County, 
112 So. 76, 93 Fla 342. 

29 C.J. p 378 note 87. 

43- Ill.—^Road Diet. Com'rs v. Swain, 
168 Ill.App. 674. 

48» N.D.—Walcott Tp. v. Skange, 71 
N.W. 644, 6 N.D. 382. 

44 Mich.—Trowbridge v. Van Wag¬ 
oner, 296 N.W. 689, 296 Mich. 687— 
Chene v. City of Detroit, 248 N.W. 
884, 263 Mich. 512, affirming 247 
N.W. 172, 262 Mich. 263. 

N.D.—^BWtzberger v. Traill County, 
242 N.W. 913, 62 N.D. 208. 

29 C.J. p 373 note 88 [a]-[d]. 

4B. Mich.—Potter v. Safford, 14 N. 

W. 694, 50 Mich. 46. 

29 C.J. p 378. note 91. 

46. Ind.—Cozy Home Realty Co. v. 
Ralston, 14 N.B.2d 917, 214 Ind. 
149. 
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an action for the recovery of possession of land or 
otherwise prescribed by statute, see infra § IS. 
When these conditions are present, a highway exists 
by prescription otherwise not.48 It is said that 
the requirements for establishing a highway by user 
are the same as those for the acquisition by an in¬ 
dividual of an easement by prescription;^® but some 
■statutes allowing the establishment of a highway by 
user do not require the user to be under such cir¬ 
cumstances as would be necessary to give an in¬ 
dividual a right of way by prescription.®® 


§ 5 

§ 5. -Public User and Adaptability of 

Way Thereto 

While general public use of the land in question Is 
essential to the establishment of a highway by prescrip¬ 
tion, the extent or quantity of travel thereon Is not de¬ 
terminative if the land is open and used as a road, in 
the exercise of a free and unrestricted right so to use It, 
by all persons who have occasion to go over it. The 
road must be so situated and conditioned as to be avail¬ 
able to the traveling public, but need not be of great 
length or connect prominent points. 

One of the essentials of the establishment of a 
highway by prescription is use of the land in ques¬ 
tion by the public®^ and such use of the land must 


47. Okl.—City of Hollis v. Gtould, 
123 P.2d 241, 242. 190 Okl. 835, 
quotinir Corpus Juris—Seaman v. 
Ohesnut, 71 P.2d 965, 966, 180 
Okl. 582, quoting Corpus Juris— 
State ez rel. King v. McCurdy, 43 
P.2d 124, 126, 171 Okl. 445, quot¬ 
ing Corpus Juris. 

29 C.J. p 373 note 98. 

Ctlier groupings of tiemeuts 

(1) An open, defined roadway, In 
•continuous use by the public as a 
highway, without let or hindrance, 
for a period of twenty years, be¬ 
comes a public highway by prescrip¬ 
tion.—Central of Georgia Ry. Co. v. 
Paulkner, 114 So. 686, 217 Ala. 82. 

(2) A road has become a public 
•one by prescription if It has been 
used by the public as a road open¬ 
ly, notoriously, adversely, continu¬ 
ously and without objection for 
twenty years.—Sharp v. State, 142 
So. 683, 26 Ala.App. 173. 

(3) Where there is no intention 
to dedicate, but the public has tak¬ 
en possession of the property of an 
Individual, and used and maintained 
it as a highway for a period of twen¬ 
ty years or more, a highway by pre¬ 
scription becomes complete.—Shirley 
V. Morgan, 162 S.B. 831, 170 Ga. 824 
—^Healey v. Atlanta, 64 S.B. 749, 126 
Ga. 736. 

(4) Road used by public uninter¬ 
ruptedly for twenty years, with land¬ 
owner’s knowledge and consent, be¬ 
comes public highway.—^Michigan 
Cent. R. Co. v. Michigan City, 169 N. 
B. 873, 94 Ind.App. 481. 

(6) Actual public use of a road, 
general, uninterrupted, continued for 
more than ten years under a claim 
of right, the latter evidenced by the 
owners' attempted establishment of 
a public highway in the general 
course of the used track, and by the 
exercise of Jurisdiction over the road 
by the public authorities, established! 
a highway by prescription.—Cohen 
Bros. Iron & Metal Co. v. Shackel¬ 
ford Brick Co., 198 N.W. 818, 197 
Iowa 674. 

(6) Diagonal cut-off across city 
lots, used openly, peaceably, and con¬ 
tinuously by public for about thirty 


years, is a public road.—^Bell v. 
Smith, 56 S.W.2d 398. 246 Ky. 470. 

(7) Public may acquire right of 
way by use of privilege, under claim 
of right, adverse to, and acquiesced 
in, by owner for at least twenty 
years.—^Piper v. Voorhees, 156 A. 666, 
180 Me. 806. 

(8) Public highway by prescrip¬ 
tion may be established by contin¬ 
uous adverse use thereof by public 
over ten-year period.—^Lancaster 
County V. Graham, 235 N.W. 338, 120 
Neb. 785. 

(9) Where a right of way was 
used by the public freely, continu¬ 
ously, and uninterruptedly, under a 
claim of right, for more than twenty 
years, and was a well-defined road, 
it might properly be described as a 
"public way," as a highway may be 
established by prescription where the 
public has used it continuously and 
uninterruptedly for twenty years.— 
Town of Windham v. Jubinville, N. 
H., 26 A.2d 415. 

(10) Prescription, as related to a 
public highway, occurs through op¬ 
en, adverse, notorious, continuous 
and uninterrupted use by public gen¬ 
erally for twenty years.—^Michael A. 
Scatuorchio, Inc., v. New York, S. & 
W. R. Co., 169 A. 704, 10 N.J.Misc. 
628. 

(11) A road which has been used 
by public generally for more than 
ten years and recognized as such is a 
public road by prescription.—Comp¬ 
ton V. State, 109 S.W.2d 761, 133 Tex. 
Cr. 211. 

(12) Long-continued use of road 
by public, known to and acquiesced 
in by owners of land, establishes 
easement and road by prescription. 
—Spradley v. Hall, Tex.Civ.App., 64 
S.W.2d 1064, rehearing denied 67 S. 
W.2d 182. 

(13) The failure to include certain 
elements in some of the foregoing 
statements may be accounted for by 
the rule obtaining in some Jurisdic¬ 
tions, see infra § 23, that the unex¬ 
plained public user of a road as a 
highway for the prescriptive period 
raises a presumption of the exist¬ 
ence of the other elements. 
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(14) So also the Importance ac¬ 
corded in some states, under statute 
or otherwise, to working or recogni¬ 
tion of the road by public authori¬ 
ties, see infra § 10, may account for 
an expanded statement of sufficient 
elements. 

48. Okl.—City of Hollis v. Gould, 
123 P.2d 241, 242, 190 Okl. 335, 
quoting Corpus Juris—Seaman v. 
Chesnut, 71 P.2d 965, 966, 180 Okl. 
582. quoting Corpus Juris—State 
ex rel. King v. McCurdy, 48 P.2d 
124, 126, 171 Okl. 446, quoting Cor¬ 
pus Juris. 

29 C.J. p 373 note 99. 

49u N.H.—Woodsvllle Fire Dist v. 
Stahl, 119 A. 128, 80 N.H. 602, 27 
A.L.R. 1144, 

29 C.J. p 371 note 86. 

50. N.T.—Spelr v. Utrecht, 24 N.B. 
692, 121 N.Y. 420, modifying 2 N. 
Y.S. 426, 49 Hun 294. 

51. Ala.—Beverly v. State, 186 So. 
768, 28 Ala.App. 451. 

Ark.—Merritt Mercantile Co. v. 

Nelms, 269 S.W. 663, 168 Ark. 46. 
Colo.—^People v. San Luis Valley 
Land & Cattle Co., 5 P.2d 873, 90 
Colo. 23. 

Ill.—^Poeller, for Use of Town of 
Shiloh Valley v. Griffin, 82 N.B.2d 
938, 309 I11.APP. 238. 

Okl.—City of Hollis v. Gould, 123 P. 
241, 242, 190 Okl. 836, quoting 

Corpus Juris—Seaman v. Cffiesnut, 
71 P.2d 966, 966, 180 OkL 682, quot¬ 
ing Corpus Juris—State ex rel. 
King v. McCurdy, 43 P.2d 124, 126, 
171 Okl. 446, quoting Corpus Ju^ 
ris. 

Tex.—^Robison v. Whaley Farm Cor¬ 
poration, 37 S.W.2d 714, 120 Tex. 
633, rehearing denied 40 S.W.2d 52, 
120 Tex. 633 and affirming Whaley 
Farm Corporation v. Robinson, Civ. 
App., 26 S.W.2d 242—^Ladies Benev. 
Soc. of Beaumont v. Magnolia 
Cemetery Co., Civ.App., 268 S.W. 
198, affirmed, Com.App., 288 S.W. 
812. 

29 C.J. p 373 note 1. 

Travel to and from toll bridge, fexry» 
ox public lauding 

(1) A road running through pri¬ 
vate property to a river could not 
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be by the public generally®^ a way common to 
all;53 a. user by a few individuals, as distinguished 
from the public generally, does not constitute such 
user by the public as creates title by prescription.®^ 
The word “public,” as used in this connection, 
means all those who have occasion to use the 
road;®® and the public character of a road does not 
depend on the extent or quantity of travel if it is 
open and in use by all who have occasion to go over 
it,®® or if it is traveled as much as the circumstanc¬ 
es of the surrounding population and their business 
require;®*^ nor is the fact that the public travel 


thereon bears an insignificant proportion to private 
travel necessarily decisive against its becoming a 
highway.®® The test is not the number of persons 
actually using the road,®® or the frequency,®® quan¬ 
tum,® ^ or extent®® of use, but is instead the char¬ 
acter of use®® and of the right to use,®^ and wheth¬ 
er or not the public generally has a free and un¬ 
restricted right to use the road®® when there is 
occasion to do so.®® The requirement as to public 
use is satisfied where there is actual®*^ and gener¬ 
al®® public use, or where the road is openly and 
notoriously used as an open public highway in corn- 


become a public highway by pre¬ 
scription. unless there was a public 
landing as one of its termlnL—O'¬ 
Brecht v. State, 125 A. 539. 145 Md. 
171. 

(2) Under a particular statute, a 
way thrown open to the public will 
not become a public highway, how¬ 
ever long it may be used, where the 
travel on it is limited to travel to 
and from a toll bridge or ferry.— 
Harriman v. Moore, 67 A. 225, 74 N. 
EL 277—29 C.J. p 373 note 1 [c]. 
Public character of highways gen¬ 
erally see supra 5 1> 

Mont.—^Violet v. Martin, 205 P. 
221, 62 Mont. 386. 

—^Wason v. Nashua, 156 A, 681, 
85 N.H. 192. 

N.C—Cohoon v, Houghton, 1 S.K2d 
362. 216 N.C. 116—Hemphill v. 
Board of Aldermen of Forest City, 
193 S B. 163. 212 N.a 186. 

Okl.—^Dolese v. State, 212 P. 610, 23 
Okl.Cr. 81. 

Tex.—Vidaurri v. Martinez. Civ.App., 
260 S.W. 661, reversed on other 
grounds Martinez v. Vidaurrl, Com. 
App., 276 S-W. 999. 

29 aj. p 378 note L 

53. Mont.—^Violet v. Martin, 205 P. 
221. 62 Mont 335. 

29 C.J. p 373 note 1. 

TTse of road as pubUo highway in 
cosunon by general public is neces¬ 
sary to establish public highway by 
prescription.—^Needham v. Village of 
Winthrop Harbor, 163 N.B. 468, 831 
111. 523. 

Fzivate roadway 

Where private roadway overlapped 
adjacent tracts of land, one tract was 
partitioned and plaintiff subsequent¬ 
ly acquired a parcel which was ac¬ 
cessible only by using the roadway, 
roadway did not become a public 
highway by twenty years’ use.— 
Switzer v. Armantrout, 19 N.B.2d 
858, 106 Ind.App. 468. 

54. IlL—Cietl V. Smith, 16 N.B. 268, 
320 m. 467. 

29 C.J. p 373 note 1. 

Use by landowner to reac h premises 
(1) The use, by a landowner and 
bis teziants, of a road running 
through the land, in going to differ¬ 


ent parts of his land, cannot be made 
the foundation of prescriptive rights 
by others.—Sullivan v. Mefford. 121 
N.W. 669, 143 Iowa 210. 

(2) A landowner's use of a beach 
road within the coniines of defend¬ 
ant’s property for purpose of reach¬ 
ing his premises does not establish 
beach road’s character as public road. 
—^People V. Rlndge, 164 P. 633, 174 
Cal. 743. 

(8) Pact that owners of property 
had right of way over railroad, afoot 
and by vehicle, for long period of 
time to provide access to field for 
cultivation and to carry away crops 
and wood, did not make crossing a 
public highway, where it was never 
used by the public of the neighbor¬ 
hood.—^Lake Lenore, Inc., v. Dela¬ 
ware, L. & W. R. Co., 168 A 178, 113 
N.J.Bq. 533. 

66L Md.—^Easter v. Overlea Liand 
Co., 99 A 893, 129 Md. 627. 

29 CJ. p 874 note 2. 

6a Ala.—Still V. Lovelady, 117 So. 
481, 482, 218 Ala. 19, citing Cox^ 
pus Juris. 

Mo.—Gllleland v. Rutt, App., 68 B.W. 
2d 199. 

29 C.J. p 874 note 3. 

Use of road leading to cemetery by 
all members of public who had occa¬ 
sion continuously for twenty years 
makes it public highway.—Guard v. 
Cleveland. C, C. & St. L. R. Co„ 171 
N.B. 209, 91 Ind.App. 671. 

57. Iowa.—Baldwin v. Herbst, 6 N. 

W. 267, 54 Iowa 168. 

Neb.—^Beatrice v. Black, 44 N.W. 189, 
28 Neb. 263. 

sa Mass.—Taft v. Commonwealth, 
33 N.E. 1046, 168 Mass. 526. 

29 C.J. p 374 note 6. 

That chief users are few families 
Zubving spMlal need therefor does not 
necessarily stamp a road as a private 
way.—^Moore v. Cruit, 191 So. 252, 
238 Ala. 414—-Still v. Lovelady, 117 
So. 481, 218 Ala. 19. 

Desigaatlon. of a road as ''settle^ 
meat road" does not necessarily 
mean it is not also a “public road” 
as distinguished from a "private 
road.”-Moore v. Cruit, 191 So. 252, 
238 Ala. 414. 


59. Ill.—^Van Amburg v. Reynolds, 
23 N.B.2d 694, 372 IlL 817—Chica¬ 
go & B. L Ry. Co. V. Road Dist. 
No. 10, 187 N.B. 166, 853 lU. 160— 
Koch V. Mraz, 165 N.B. 343, 334 
Ill. 67—Needham v. Village of 
Winthrop Harbor, 163 N.B. 468, 
831 Ill. 623—Mudge v. Wagoner, 
151 N.B. 276, 820 Ill. 357. 

Ind.—Cozy Home Realty Co. v. Rals¬ 
ton. 14 N.B.2d 917, 214 Ind. 149. 

29 C.J. p 374 note 3. 

SO. Ind.—Cozy Home Realty Co. v. 

Ralston, supra. 

29 C.J. p 374 note 8 [a] (1). 

61- Ala.—^Moore v. Cruit, 191 So. 
252, 238 Ala. 414—Still v. Love¬ 
lady, 117 So. 481, 218 Ala. 19. 

62. Mo.—^Wallach v. Stetina, App., 
28 S.W.2d 389, transferred, Sup., 
20 S.W.2d 663—^Phelps v. Dockins, 
App., 234 S.W. 1022. 

63i Ala.—^Moore v. Cruit, 191 So. 262, 
238 Ala. 414—Still v. Lovelady, 117 
So. 481, 218 Ala. 19. 

Ill—Koch V. Mraz, 166 N.B. 343, 834 
IlL 67. 

29 C.J. p 374 note 8 [a] (1). 
Character of use by genaral pubUo 
Ill.—^Mudge V. Wagoner, 161 N.B. 
276. 320 111. 367. 

ed. Mo.—^Phelps v. Dockins, App., 
234 S.W. 1022. 

Extent of right to use is deter- 
minativa—Wallach v. Stetina, App., 

28 S.W.2d 389, transferred. Mo., 20 
S.W.2d 663. 

IlL—Van Amburg v. Reynolds, 
23 N.B.2d 694, 872 lU. 817—Koch 
V. Mraz, 166 N.B. 348, 334 IlL 67— 
Needham v. Village of Winthrop 
Harbor, 168 N.B. 468, 831 IlL 623— 
Lee V. Dickman, 147 N.B. 380, 316 
IlL 629. 

29 C.J. p 874 note 3. 

66. Ill.—Chicago & E. I. Ry. Co. v. 
Road Dist No. 10, 187 N.B. 166, 
863 Ill. 160. 

67. Iowa,—Cohen Bros. Iron & Met¬ 
al Co. v. Shackelford Buick Co., 198 
N.W. 318. 197 Iowa 674. 

OkL—Seaman v. Chesnut, 71 P.2d 
966, 180 Okl. 582. 

e& Iowa,—Cohen Bros. Iron & Met¬ 
al Co. V. Shackelford Buick Co., 
198 N.W. 818, 197 Iowa 674, 
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mon by the public,®® or there is use free and com¬ 
mon to all who have occasion to use the road as a 
public highway,*^® or the public generally has a 
right to use the highway.Whether use as pub¬ 
lic highway involves, or must be accompanied by, 
repair, adoption, or taking charge, of road by pub¬ 
lic authorities is discussed infra § 10. 

While a road, to become a highway, must be so 
situated and so conditioned as to be available to the 
traveling public,*^2 not be of great length^S 

or connect prominent points."^^ 

A cul de sac may, according to the weight of au¬ 
thority, become a highway by prescription;*^® but 
the contrary has also been held.*^® 

§ 6. - Use of Definite Line of Travel 

To create .a highway by prescription or user, the 
user must be confined, without substantial change, to a 
definite line or way. 

The public cannot acquire a prescriptive right to 
pass over a tract of land generally; in order to cre¬ 
ate a highway by prescription the user must be con¬ 


§ 6 

fined to a definite and specific line or way.*^*^ This 
is especially true where the locus in quo consists 
of wild or uninclosed lands.*^® However, it is not 
indispensable that there shall be no deviation from 
a direct line of travel*^® or that all vehicles that 
traverse the road shall follow exactly the same 
route®® or traverse the road in exactly the same 
rut.®^ Slight variations in the line of travel are not 
fatal ;®2 it is sufficient that the travel has been con¬ 
fined to substantially the same line;®® and the fact 
that a large portion of the travel over a public road, 
instead of passing over the entire length of such 
road, turned off and passed over a shorter route to 
a city, will not prevent the running of the statute 
in favor of the public as to the portion not gen¬ 
erally used, where there has not been an entire non¬ 
user of such road.®^ On the other hand, there must 
be no substantial change;®® and there is some au¬ 
thority for the view that no deviation is permissi¬ 
ble.®® 

A landowner who has acquiesced in the relocation 
of a road and stood by while the public authorities 


Boad to navlffa'blo water has be¬ 
come public by prescription where 
It has been used generally by the 
public for more than twenty years 
and the shore adjacent thereto has 
been used generally, by the public 
navigating the water, as a landing 
for boats and their cargoes.—^Havard 
v. State, 124 So. 912, 23 Ala.App. 228, 
certiorari denied 124 So. 915, 220 Ala. 
359. and followed In Lyons v. State, 
124 So. 916 (second case), 28 Ala. 
App. 231, certiorari denied 124 So. 
915 (third case), 220 Ala. 360. 

69. Ill.—^Van Amburg v. Reynolds, 
23 N.B.2d 694, 372 Ill. 317—Koch 
V. Mraz, 166 N.B. 843, 334 Ill. 67— 
Needham v. Village of Wlnthrop 
Harbor, 163 N.B. 468, 381 Ill. 623— 
Mudge v. Wagoner, 161 N.B. 276, 
820 Ill. 857—^Liee v. Dlckman, 147 
N.B. 380, 316 Ill. 529. 

TOl Ind.—Cozy Home Realty Co. v. 
Ralston, 14 N.B.2d 917, 214 Ind. 
149. 

TL Mo.—^Phelps v. Doclcins, App., 
234 S.W. 1022. 

29 C.J. p 874 note 3 [a] (2). 

72. Mont.—Violet v. Martin, 206 P. 
221, 62 Mont 336. 

29 C.J. p 374 note 6. 

73. Ind.—Nichols v. State, 89 Ind. 
268—Stewart v. Swartz, 106 N.B. 
719, 57 Ind.App. 249. 

Highway with both tenniiil in 
same town may be established by 
prescription.—Commonwealth v. Pe- 
tltcler, 110 Mass. 62—29 QJ. p 374 
note 12. 

74. Ill.—^Harper v. Dodds, 8 IlLApp. 
331. 


75. Ala.—^Trammell v. Bradford, 73 
So. 894, 198 Ala. 618. 

29 C.J. p 374 note 10. 

76. S.C.—^Panning v. Stroman, 101 
S.B. 861, 113 S.C. 496. 

17 C.J. p 891 note 74 [a] (2). 

77. N.T.—Quinn v. Brie R. Co., 223 
N.T.S. 104, 221 App.Dlv. 133. 

N.C.—Cohoon v. Roughton, 1 S.E.2d 
862, 216 N.C. 116—Hemphill v. 
Board, of Aldermen of Forest City, 
198 S.B. 163, 212 N.C. 186. 

Okl.—Dolese v. State, 812 P. 610, 28 
OkLCr. 81. 

Tex.—^Robison v, Whaley Farm Cor¬ 
poration, 37 S.W.2d 714, 120 Tex. 
638, rehearing denied 40 S.W.2d 62, 
120 Tex. 688 and aJXlrmlng WhaJey 
Farm Corporation v. Robinson, Civ. 
App., 26 S.W.2d 242—Vidaurri v. 
Martinez, Tex.Clv.App., 260 S.W. 
661, reversed on other grounds 
Maitinez v. Vidaurri, CozcuApp., 
276 S.W. 999. 

Utah.—^Lindsay Land & Live Stock 
Co. V. Chumos, 286 P. 646, 76 Utah 
884. 

Wash.—Stevens County v. Burrus, 
40 P.2d 126, 180 Wash. 420. 

29 C.J. p 374 note 13. 

7a Ind.—Stringham v. Chicago, I. & 
L. Ry. Co., 141 N.B. 247, 81 Ind. 
App. 20. 

29 C.J. p 376 note 14. 

7a Utah.—^Lindsay Land & Live 
Stock Co. V. Chumos, 286 P. 646, 
76 Utah 884. 

sa IlL—Needham v. Village of Win- 
throp Harbor, 163 N.B. 468, 381 Ill. 
628. 


8L IlL—^Mudge v. Wagoner, 161 N 
B. 276, 320 UL 857. 

Sa N.C.—Cohoon v. Roughton, 1 S. 
B.2d 362, 215 N.C. 116—Hemphill 
V. Board of Aldermen of Forest 
aty, 193 S.B. 153, 212 N.C. 186. 
Utah.—Sullivan v. Condas, 290 P. 
964, 76 Utah 585—Lindsay Land Str 
Live Stock Co. v. Chumos, 286 P. 
646, 76 Utah 884. 

29 C.J. p 376 note 16. 

sa Ill.—^Needham v. Village of Win-^ 
throp Harbor, 163 N.B. 468, 831 
Ill. 523—^Mudge v. Wagoner, 151 N. 
B. 276, 320 Ill. 857. 

N.C.—Cohoon v. Roughton, 1 S.B.2d 
362, 216 N.C. 116—Hemphill v. 

Board of Aldermen of Forest City, 
193 S.B. 153, 212 N.C. 186. 

Utah.—^Lindsay Land & Live Stoclr 
Co. V. Chumos, 286 P. 646, 76 Utah 
884. 

29 C.jr. p 875 note 16. 

84. Neb.—^Beatrice v. Black, 44 N.W. 
189, 28 Neb. 263. 

85. Okl.—^Dolese v. State. 212 P. 
610, 23 OkLCr. 81. 

Tex.—Robison v. Whaley Farm Cor¬ 
poration, 37 S.W.2d 714, 120 Tex. 
633, rehearing denied 40 S.W.2d 
62, 120 Tex. 633 and affirming 

Whaley Farm Corporation v. Rob¬ 
inson, Civ.App., 26 S.W.2d 242— 
Vidaurri v. Martinez, Clv.App., 260 
S.W. 661, reversed on other- 
grounds Martinez v. Vidaurri, Com. 
App., 275 S.W. 999. 

Wash—Stevens County v. Burrus, 40 
P.2d 126, 180 Wash 420. 

86l Mont.—^Maynard v. Bara, 30 P. 
2d 98, 96 Mont. 302. 
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expended public funds in the improvement of the 
road as thus located is not in a position to ques¬ 
tion the identity of the line of travel;*^ and a 
change of location made by the owner of the land 
for his own convenience after the right of the pub¬ 
lic in the road has become established through user 
does not defeat such right.®* Where the travel over 
a part of a road has continued for the requisite 
time, that part may be established as a highway 
notwithstanding variations in other parts ;** but the 
time in which various distinct lines of travel to a 
certain point have been used cannot be united so as 
to make up the requisite time to establish a pre¬ 
scriptive right to any given line of road.*® 

§ 7. - Continuity of User in General 

Continuity of user throughout the prescriptive period 
Is essential to the creation of a highway by prescription. 

In order to create a highway by prescription, the 
user must be continuous throughout the prescrip¬ 
tive period.® 1 Nevertheless this element of continu¬ 
ity need not exist as to any one person or corpora¬ 
tion, public or private and all such periods of 


possession as are in community of interest and are 
not adverse to each other may be tacked.®* There 
is such privity between the municipal authorities of 
an incorporated town and the county authorities of 
the county in which the town is situated as that the 
public occupancy of the one may be tacked to the 
public occupancy of the other, in order to make out 
a prescription, where the continuity is not other¬ 
wise broken.®^ Whether the use of distinct lines of 
travel may be tacked is considered supra § 6. 

§ 8. -Interruption of Use 

Lack of Interruption of the public use thereof dur¬ 
ing the prescriptive period by the owner of the soil over 
which the road runs, Is essential to the establishment of 
a highway by prescription. An act of the owner which Is 
sufficient to terminate an Immature prescriptive right 
and to require the prescriptive period to begin anew is 
one which Is substantial, effective, and, under the cir¬ 
cumstances, Inconsistent with the use of the road as a 
highway and Indicative of an Intent to exclude the pub¬ 
lic from its uninterrupted use as such. 

In order to establish a highway by prescription, 
the road must be used, during the prescriptive pe¬ 
riod, without interruption®* by the owner of the 


87. N.D.—^Berger v. Morton County, 
221 N.W. 270, 57 N.D. 805. 

Acquiescence or lack thereof as ele¬ 
ment of prescription see infra § 16. 

88. Ill.—^Mudsre V. VTasroner, 161 N. 
E. 276, 320 IIL 367. 

88. Wis.—Hart v. Red Cedar, 24 N. 
W. 410. 68 Wis. 634. 

9a Mass.—Dahlsren v. Boston & 

M. R. R., 96 N.EI. 527, 210 Mass. 
243. 

Mich.—City of Howell v. McKeever, 
225 N.W. 884, 247 Mich. 435—Van 
Wieren v. Macatawa Resort Go., 
209 N.W. 825, 236 Mich. 606—Reno 

V. Johnson, 194 N.W. 529, 224 Mich. 
14. 

Mo.—State ex reL McIntosh v. Har 
worth, App., 124 S.W.2d 663. 

29 C.J. p 375 note 19. 

91. Ark.—^Harrison v. Harvey, 160 
S.W.2d 758, 202 Ark. 486. 

Colo.—^People v. San Luis Valley 
Land & CatUe Co., 5 P.2d 878, 90 
Colo. 23. 

Ill.—Clokey v. Wabash Ry. Co., 187 

N. E. 475, 353 Ill. 349—Koch v. 

Mraz, 166 N.K 343, 834 Ill. 67— 
Jobst V. Mayer, 168 N.E. 746, 827 
Ill. 423—Village of Winnetka v. 
Lyons, 164 N.E. 207, 823 Ill. 486— 
Gietl V. Smith, 151 N.K 263, 320 
Ill. 467—^Foeller, for Use of Town 
of Shiloh Valley v. Griffin, 32 N.E. 
2d 938, 309 IlLApp. 238. 

Iowa.—^Dugan v. Zurmuehlen. 211 N. 

W. 986, 203 Iowa 1114. 

La.—^Landry v. Gulf States Utilities 
Co., 118 So. 142, 166 La. 1069. 

Md.—^Pennsylvania R. Co. v. Breed¬ 
en, 140 A. 82, 154 Md. 9L 


N.H.—Wason v. Nashua, 155 A 681, 
85 N.H. 192—WoodBville Fire Diet, 
v. Stahl, 119 A 128, 80 N.H. 602, 
27 AL.R. 1144. 

N.J.—^Dodge & Bliss Co. v. Jersey 
City, 144 A 14, 16. 103 N.J.Bq. 662, 
citing Oozpus !Fvaia, and reversed 
on other groimda 148 A 783, 105 
N.J.Eq. 645. 

Okl.—City of Hollis v. Gould, 123 P. 
2d 241. 242, 190 Okl. 335, quoting 
Coxpiis Jozls—Seaman v. Chesnut, 
71 P.2d 965, 966, 180 Okl. 582, quot¬ 
ing Corpus Xarla—State ex rel. 
King V. McCurdy. 43 P.2d 124, 126, 
171 OkL 445, quoting Corpus Jtirls. 

Tenn.—^Lewisburg, Tennessee v. Em¬ 
erson, 6 Tenn.App. 127. 

Tex—^Phillips v. Texas & P. Ry. Co., 
Com.App., 296 S.W. 877, reversing 
Texas & P. Ry. Co. v. Phillips, Civ. 
App., 289 S.W. 697—^Adkinson v. 
Green, Clv.App., 13 S.W.2d 412. 

29 C.J. p 876 note 20. 

Length of prescriptive period see in¬ 
fra 5 16. 

99. Ga.—Davis v. State, 71 S.E. 603, 
9 CkuApp. 480. 

93. Ga.—^Davls v. State, supra. 

94. Ga.—^Davis v. State, supra. 

95. Ala—Beverly v. State, 186 So. 
768, 28 AlaApp. 451. 

Colo.—^People v. San Luis Valley 
Land & Cattle Co., 5 P.2d 878, 90 
Colo. 23. 

Ill—Clokey v. Wabash Ry. Co., 187 
N.E. 476, 863 111, 349—Koch v. 
Mraa, 166 N.B. 348, 334 Ill. 67— 
Village of Winnetka v. Lyons, 164 
N.B. 207, 823 Ill. 486—Gietl v. 
Smith. 151 N.B. 258, 320 111. 467— 
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Foeller, for Use of Town of Shi¬ 
loh Valley v. Griffin, 32 N.B.2d 938, 
309 IlLApp. 238. 

Iowa—Culver v. Converse, 224 N.W. 
834, 207 Iowa 1173—^Dugan v. Zur- 
.muehlen, 211 N.W. 986, 203 Iowa 
1114. 

Md.—^Pennsylvania R. Co. v. Breeden, 
140 A 82, 154 Md. 91. 

N.H.—^Wason v. Nashua, 156 A 681, 
85 N.H. 192—Woodsville Fire Diet. 
V. Stahl, 119 A 123, 80 N.H 602, 
27 AL.R. 1144. 

N.J.—^Dodge & Bliss Co. v. Jersey 
City, 144 A 14, 16. 103 N.J.Eq. 
552, citing Corpus Juris, and re¬ 
versed on other grounds 148 A 
788, 105 N.J.Bq. 546. 

Okl.—City of Hollis v. Gould, 123 P. 
2d 241, 242, 190 Okl. 336, quoting 
Corpus Jufls—Seaman v. Chesnut, 
71 P.2d 965, 966, 180 Okl. 682, quot¬ 
ing Corpus juris—State ex rel. 
King V. McCurdy, 43 P.2d 124, 126, 
171 Okl. 445, quoting Corpus Ju¬ 
ris—Dolese V. State, 212 P. 610, 28 
Okl.Cr. 81. 

Tex—^Phillips v. Texas & P. Ry. Co., 
Com.App., 296 S.W. 877, reversing 
Texas & P. Ry. Co. v. Phillips. Civ. 
App., 289 S.W. 697—^Adkinaon v. 
Green, Civ.App., 13 S.W.2d 412— 
Ladies Benev. Soo. of Beaumont v. 
Magnolia Cemetery Co., Clv.App., 
268 S.W. 198, affirmed, Com.App., 
288 S.W. 812—Vldaurrl v. Marti¬ 
nez, Clv.App., 260 S.W. 661, re¬ 
versed on other grounds Martinez 
V. Vidaurrl, Com.App., 276 S.W. 
999. 

Wash.—Stevens County v. Burrus, 40 
P.2d 125, 180 Wash. 420. 

29 aj. p 876 note 24. 
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soil over which it runs;96 but after the prescrip¬ 
tive right of the public has matured, an attempt by 
the owner to bar the way by a fence or otherwise 
is unavailing and without effect on the public 
right,unless the right acquired is lost by public 
acquiescence for the statutory period.98 If a pre¬ 
scriptive right is asserted on the ground of user 
after interruption, the time necessary to perfect it 
must begin anew,®9 and be computed from the date 
of such interruption! or the abatement thereof.2 
The effect of change or variation in the line of 
travel is considered supra § 6. 

Whcit constitutes interruption. Any unambiguous 
act by the owner which evidences,^ and gives notice 
to the public of,^ his intention to exclude the pub¬ 
lic from the uninterrupted use of the highway de¬ 
stroys the immature prescriptive right. It has been 
said, however, that the interruption, to defeat the 
right of prescription, must be an interruption of the 


§ 8 

right, and not simply of the use or possession;® 
and it must appear that the claimant of the right of 
way has acquiesced in the interruption in such a 
manner as to make the subsequent use merely per¬ 
missive.® The interruption must be actual and sub¬ 
stantial,^ and inconsistent with the use of the road 
as a highway.® Mere verbal objection by the own¬ 
er, without more,® or abortive attempts to stop the 
use,!® as by erecting a fence, or other obstruction, 
which is removed whenever it becomes necessary to 
exercise the use,!! are insufficient to defeat pre¬ 
scription. On the other hand, the posting of notic¬ 
es,!® the closing of a private way at night,!® and 
the erection of fences, gates, or bars,!* usually con¬ 
stitutes an interruption of the public use; and, 
while evidence of such an interruption is not abso¬ 
lutely conclusive against the claim to a highway by 
prescription,!® since it depends on the occasion, cir¬ 
cumstances, or effect of the act,!® is proper for 


9& Ill.—^Madison v. Gallagher. 42 
N.m 316, 159 Ill. 105. 

29 C.J. p 376 note 25. 

Acquiescence of owner In user see 
Infra § 16. 

97. N.H.—Town of Windham v. Ju- 
blnvllle. 25 A.2d 415. 

N.D.—^Krltzberger v. Traill County, 
242 N.W. 913, 62 N.D. 208. 

Wash.—^Yakima County v. Conrad, 
66 P. 411, 26 Wash. 155. 

Effect of prescription generally see 
infra § 19. 

98. Ark.—Porter v. Huff, 257 S.W. 
393, 162 Ark. 62. 

99. Ala.—Whaley v. Wilson, 24 So. 
855, 120 Ala. 602. 

Ind.—Shellhouse v. State, 11 N.E. 
484, 110 Ind. 509. 

1. Ala.—Whaley v. Wilson, 24 So. 
855, 120 Ala. 602. 

8. Ind.—^Michigan Cent. R. Co. v. 
Michigan City, 169 N.E. 873, 94 
Ind.App. 481. 

3L Ala.—Beverly v. State, 186 So. 

768, 28 Ala.App. 461. 

Ind.—Michigan Cent. R. Co. v. Mich¬ 
igan City, 169 N.E. 873, 94 Ind. 
App. 481. 

29 C.J. p 376 note 27. 

Exercise of dominloxL over the site 
of the road by the landowner, as by 
closing it up, interrupts the running 
of a prescriptive right.—Still v. Love- 
lady, 117 So. 481, 218 Ala. 19. 

4. Ala,—^Beverly v. State, 186 So. 

768, 28 Ala.App. 451. 

6. Ill.—^Madison v. Gallagher, 42 N. 

E. 316, 159 Ill. 106. 

29 C.J. p 376 note 28. 

6. Ill.—^Madison v. Gallagher, 42 N. 
E. 816, 169 Ill. 105. 

7- Ill.—^Thorworth v. Scheets, 110 
N.E. 42. 269 Ill. 673. 

29 C.J. p 376 note 80. 


FaUnre fox fifty years to close da- 
oedent’s estate and rerouting for es¬ 
tate's convenience of road which had 
existed over lands long before de¬ 
ceased purchased them and in excess 
of statutory period could not break 
continuity or prevent accrual of pub¬ 
lic right to relocated portions.—Gray 
V. Magee, 24 P.2d 948, 188 Cal.App. 
663. 

& Ill.—Chicago V. Howes, 48 N.E. 

408, 169 Ill. 260. 

29 C.J. p 376 note 31. 

TTse of space above soil 

(1) Since a legal highway includes 
not only the soil, but also the space 
above it, the construction of a build¬ 
ing with eaves overhanging the walk 
was an assertion by the owner of a 
right Inconsistent with public use of 
the walk, which prevents its estab¬ 
lishment as a public highway by pre¬ 
scription—Woodsvllle Plre Dlst. v. 
Stahl. 119 A 123, 80 N.H. 602, 27 
AL.IL 1144. 

(2) So also occupancy by a prop¬ 
erty owner by means of a bay win¬ 
dow of space above a claimed pre¬ 
scriptive highway was a continuous 
assertion of a right inconsistent with 
the public right in the highway, and, 
the town's claimed highway right 
and the property owner’s admitted 
right as owner being in conflict, the 
latter prevails.—^Town of Exeter v. 
Meras, 114 A 24, 80 N.H. 132. 

9. Mont.—^Lockey v. Bozeman, 113 
P. 286, 42 Mont. 387. 

29 C.J. p 876 note 32. 
la Ky.—Wilkins v. Barnes, 1 Ky. 
L. 828. 

IL Ind.—^Pitser v. McCreery, 88 N. 

E. 803, 89 N.E. 317, 172 Ind. 663. 

29 C.J. p 376 note 84, 

19. Wash.—Seattle v. Moeller, 129 P. 
884, 72 Wash. 99. 
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13. Wash.—Shell v. Poulson, 63 P. 
204, 23 Wash. 535. 

14. U.S.—Threedy v. Brennan, D.C. 
Wls., 40 F.Supp. 69, affirmed, C.C. 
A, 131 F.2d 488. 

Ind.—Michigan Cent R. Co. v. Michi¬ 
gan City, 169 N.E. 878, 94 Ind.App. 
481. 

29 C.J. p 876 note 37. 

15. Mass.—Weld v. Brooks, 25 N.E. 
719, 152 Mass. 297. 

29 C.J. p 377 note 38. 

Weight and sufficiency of evidence of 
elements of highway by prescrip¬ 
tion generally see infra § 23. 

16. Ill.-^Han8en v. Green, 113 N.E. 
982, 275 Ill. 221. 

29 aj. p 877 note 39. 

Barriers against animals 

(1) Fences with gates erected 
solely to keep cattle from straying 
do not defeat prescription.—Rhodes 
V. Halvorson, 97 N.W. 614, 120 Wls. 
99—29 C.J. p 377 note 39 [d]. 

(2) A highway may be established 
by prescription where a part thereof 
Is obstructed by gates and bars dur¬ 
ing the pasturing season, but people 
nevertheless travel the road, the road 
is used more in the winter than in 
the summer, and the bars are not up 
in the winter.—Town of Windham v. 
Jubinvllle, N.H., 25 A2d 416. 

*<Fzlvate roadway” sign 

The posting of sign reading “Pri¬ 
vate Roadway** at one end of lane 
did not show an interruption of use 
during prescriptive period, in absence 
of evidence as to how long the sign 
was maintained or that it deterred 
the use of the premises as a roadway 
by the public.—Cozy Home Realty 
Co. V. Ralston, 14 N.B.2d 917, 214 
Ind. 149. 
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consideration,and strongly tends to rebut the pre¬ 
sumption which would otherwise arise.^* So too 
the erection of a gate across a road and acquies¬ 
cence therein by users of the road weighs some¬ 
what strongly against their testimony that the road 
has been continuously used as a public highway; 
but the record may offer some explanation of the 
apparent inconsistency.^® 

§ 9. - Hostility of User in General 

User by the public to create a highway by prescrip¬ 
tion or long user must be adverse and hostile to, and ex¬ 
clusive of, Individual rights of the owner Inconsistent 

Erection of gnte by anotlibr landown¬ 
er 

Erection and maintenance of a gate 
by an adjoining landowner across a 
road near where It entered the land 
of one against whom a right by pre¬ 
scription was claimed, but without 
obstructing the free use thereof 
across the latter*s property, evinced 
no Intention to exclude the public 
therefrom, and hence destroyed no 
prescriptive right.—^Holmes v. Pierce 
County, 208 P. 7. 121 Wash. 66. 

17. Ala—^Merchant v. Markham, 54 
So. 236. 170 Ala 278. 

18. Cal.—^De la Guerra v. Strledel, 

112 P. 856, 169 Cal. 85. 

Iowa.—^Baldwin v, Herbst, 6 N.W. 

267, 54 Iowa 168. 

19- Wash.—^Holmes v. Pierce Coun¬ 
ty, 208 P. 7. 121 Wash. 56. 

90. Ark.—^Merritt Mercantile Co. v. 

Nelms, 269 S.W. 563, 168 Ark. 46. 

Me.—^Littlefield v. Hubbard, 128 A. 

285, 24 Me. 299, 38 A.L.R. 1306. 

W.Va—^Miller v. Chesapeake & O. 

Ry. Co.. 116 S.B, 521, 93 W.Va. 267. 

Wls.—State V. Town Board of Town 
of Tomahawk Lake, Oneida County, 

212 N.W. 249. 192 Wia 186. 

29 C.J. p 377 note 44. 
publio use of| or travel over, private 
way 

HI.—Koch V. Mraz, 165 N.E. 348, 384 
IlL 67. 

Md.—^Pennsylvania R. Co. v. Breeden, 

140 A. 82, 164 Md. 91. 

29 CJ. p 377 note 44 [b], 

91. Ark.—^Harrison v. Harvey, 150 
S.W.2d 768. 202 Ark. 486—Merritt 
Mercantile Co. v. Nelms, 269 S.W. 

563, 168 Ark. 46. 

Colo.—^People v. San Luis Valley 
Land & Cattle Co.. 5 P.2d 878, 90 
Colo. 23. 

Ill.—Stengl V. Starr Bros., 18 N.E.2d 
179, 370 Ill. 118—Clokey v. Wabash 
Ry. Co., 187 N.K 475, 353 Ill. 349 
—Koch V. Mraz, 165 N.E1. 848. 834 
Ill. 67—Jobs! V. Mayer; 168 N.EL 
746, 827 HL 423—Village of Win- 
netka v. Lyons, 164 NJH, 207, 823 
IlL 486—Foeller, for Use of Town 
of Shiloh Valley v. Griffin, 82 N.E. 

2d 938. 309 ULApp. 238. 

Iowa.—Culver v. Converse, 224 N.W, 


with use of the land as a highway. A user merely by 
permission of the owner of the land Is not sufficient. 

Mere user of land by the public as a highway is 
insufficient of itself to establish a highway by pre¬ 
scription or long user.®® The user must be adverse 
and hostile to the rights of the owner and mere 
travel by the public does not of itself constitute ad¬ 
verse use of the property by the public.®® Regard¬ 
less of how long it is continued,®® a user by license 
or permission of the owner of the land sought to 
be impressed with a public easement of travel is 
not adverse, and affords no basis for prescription,®^ 
unless the landowner consents to the user of his 

hawk Lake. Oneida County, 212 N.W. 
249, 192 Wls. 186. 

Space above soil 

The public must have such an oc¬ 
cupancy as to he adverse In respect 
of the space above the soil.—Town 
of Exeter v. Meras. 114 A. 24, 80 N. 
H. 132. 

In New Tork It seems that a perti¬ 
nent statute does not require the 
user to be adverse.—Spelr v. Utrecht, 
24 N.B. 692, 121 N.T. 420, modifying 
2 N.Y.S. 426, 49 Hun 294. 

Xb South Oarollna the text rule Is 
applied, as shown Infra § 11, where 
the road passes over uninclosed 
woodland, but It does not obtain 
where the road runs through culti¬ 
vated land.—Savannah River Lumber 
Corporation v. Bray, 200 S.E. 760, 3 89 
S.C. 237—State v. Miller, 118 S.E. 624, 
125 S.E. 289—29 C.J. p 877 note 45 
[b]. 

SSL Ill.—Clokey v. Wabash Ry. Co., 
187 N.E. 476, 363 Ill. 849. 

98- Ky.—Turner Blkhom Mining Co. 

V. Spencer, 124 S.W.2d 772, 276 Ky. 
473. 

Mich.—Stickley v. Sodus Tp., 71 N.W. 

745, 131 Mich. 510, 59 L.R.A. 287. 

91. Ark.—^Etarrlson v. Harvey, 160 S. 

W. 2d 758, 202 Ark. 486. 

Colo.—^People v. San Luis Valley 

Land & Cattle Co., 5 P.2d 873, 90 
Colo. 23—^Fortner v. Eldorado 
Springs Resort Co., 230 P. 386, 76 
Colo. 106. 

Ky.—City of Grayson v. Eastern 
Kentucky Southern Ry. Co., 62 S. 
W.2d 1034, 260 Ky. 316. 

Mich.—Van Wleren v. Macatawa Re¬ 
sort Co., 209 N.W. 825, 235 Mich. 
606. 

N.J.—^Dodge & Bliss Co. v. Jersey 
City, 144 A. 14, 16, 108 N.J.Bq. 662, 
citing Coxpua Juris, and reversed 
on other grounds 148 A. 783, 106 
N.J.Bq. 646. 

Okl.—City of Hollis v. Gould, 123 P. 
2d 241, 242, 190 Okl. 335, quoting 
Corpus Juris —Seaman v. Chesnut, 
71 P.2d 966, 966. 180 OkL 582, quot¬ 
ing Corpus Juris —State ex rel. 
Bing V. McCurdy, 43 P.2d 124, 171 
OkL 445, quoting Corpus Juris. 

Tex.—Davis v. Meckel^ dv-App., 67 


834, 207 Iowa 1173—^Dugan v. Zur- 
muehlen, 211 N.W. 986, 203 Iowa 
1114. 

Mass.—^Harvey v. Inhabitants of 
Town of Sandwich, 152 N.E. 625, 
256 Mass. 379—^Bullukian v. In¬ 
habitants of Town of Franklin, 142 
N.E. 804, 248 Mass. 151. 

N.H.—^Woodsvllle Fire Dlst. v. Stahl, 
119 A. 123. 80 N.H. 602, 27 AL.R. 
1144. 

N.J.—^Dodge & Bliss Co. v. Jersey 
City, 144 A. 14, 16. 103 N.J.Bq. 662. 
citing Corpus Juris, and reversed 
on other grounds 148 A. 783, 105 
N.J.Bq. 646. 

N.C.—Cohoon v. Houghton, 1 S.E.2d 
862. 216 N.C. 116—Hemphill v. 

Board of Aldermen of Forest City, 
193 S.E. 153, 212 N.C. 185. 

Okl.—City of Hollis v. Gould. 123 P. 
2d 241, 242, 190 Okl. 336, quoting 
Corpus Juris —Seaman v. Chesnut, 
71 P.2d 966, 966, 180 Okl. 682, quot¬ 
ing Corpus Juris —State ex rel. 
King V. McCurdy, 48 P.2d 124, 171 
OkL 445, quoting Corpus Juris— 
Dolese v. State, 212 P. 610, 23 OkL 
Cr. 81. 

Tenn.—^Lewlsburg, Tennessee v, Em¬ 
erson, 6 Tenn.App. 127. 

Tex.—^Nance v. McClellan, Com.App., 
89 S.W.2d 774, 778, citing Corpus 
Juris —^Phillips V. Texas & P. Ry. 
Co., Com.App.. 296 S.W. 877, re¬ 
versing Texas & P. Ry. Co. v. 
Phillips, Civ.App.. 289 S.W. 697— 
Boone v. City of Stephenville, Civ. 
App., 37 S.W.2d ■ 842, 843, citing 
Corpus Juris —Adkinson v. Green, 
Civ.App., 13 S.W.2d 412—Vldaurri 
V. Martinez, Civ.App., 260 S.W. 651, 
reversed on other grounds. Com. 
App., 275 S.W. 999. 

Vt.—Gore v. Blanchard, 118 A. 888, 
96 Vt. 234. 

Wash.—Stevens County v. Bumis, 40 
P.2d 125, 180 Wash. 420. 

29 C.J. p 377 note 46. 

Adverse user or presumption of in¬ 
tention to dedicate 
The user must be adverse or un¬ 
der such circumstfuiceB as will give 
rise to a presumption of an Intention 
on the part of Gie owner to dedicate 
the road as a public highway.—State 
V. Town Board of Town of Toma- 
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land by the public as of right,^6 in which case it 
is not necessary for the prescriptive term to elapse 
in order to vest title in the public.^® Permissive 
use has reference to the conduct of the landowner 
in acquiescing and consenting for the road to be 
traveled by the public,while adverse user imports 
an assertion of right, on the part of those travel¬ 
ing the road, hostile to that of the owner.28 There 
need be no declaration that the use is adverse 
nor is it always necessary to show some aggressive¬ 
ly hostile act by the public.®® Whether use will be 
presumed to have been adverse or permissive is dis¬ 
cussed infra § 23 a. 

Exclusiveness of user. In order to create a high¬ 
way over private lands by prescription, the public 
user must be exclusive,®^ that is, it must be such as 
to show a claim of right to use the land as a high¬ 


way to the exclusion of any individual right of the 
owner inconsistent therewith.®® Retention of do¬ 
minion and control over the land by the owner pre¬ 
cludes prescription.®® 

Assessment or levy of taxes. While the fact that 
the municipality has levied and collected taxes or 
special assessments on the land claimed as a high¬ 
way within the prescriptive period tends to rebut 
the claim of adverse user,®^ it is not conclusive 
against the claim that the land'is a highway,®® espe¬ 
cially where the highway did not cover all the tract 
on which the tax was levied.®® Where the public 
has already acquired an easement by user in a high¬ 
way, the listing of the land for taxes and the pay¬ 
ment thereof by the owner do not affect the rights 
of the public in the land.®^ Assessment of sur¬ 
rounding property for the improvement of a private 


rence 

Construction of fence obstructing 
privately built road served to Inform 
public that use was permissive, even 
thoug:h fence was soon demolished. 
—^Macleay Estate Co. v. Curry Coun¬ 
ty, 272 P. 268. 127 Or. 366. 

Gates 

(1) Permissive use by public of 
road through defendant’s premises 
barred by gates does not give public 
prescriptive right to road.—Weber v. 
Chaney, Tex.Clv.App., 6 S.W.2d 213, 
error refused. 

(2) However, the maintenance of 
gates on the road by the owner Is 
of no great consequence in determin¬ 
ing whether the use of the road by 
the public Is adverse or permissive, 

, and at most is a circumstance to 
be considered by the jury in passing 
on the nature of the user, as it may 
be considered either as a denial or 
as an admission of the right of the 
public to use the road.—^Haby v. 
Hicks, Tex.Clv.App.. 61 S.W.2d 871, 
error dismissed—^Davis v. Meckel, 
Tex.Civ.App., 67 S.W.2d 622. 

(8) Oates as Interruption of use by 
public see supra § 8. 

86. Tex.—^Phillips v. Texas & P. Ry. 
Co., Com.App.. 296 S.W. 877, revers¬ 
ing Texas & P. Ry. Co. v. Phillips, 
Civ,App., 289 S.W. 697. 

29 C.J. p 879 note 47. 

Consent of landowner generally see 
infra S 16. 

86. Mo.—^McGrath v. Nevada, 86 S. 
W. 236, 188 Mo. 102—Albers v. 
Acme Paving & Crusher Co., 194 
S.W. 61, 196 Mo.App. 265. 

87 . S.C.—St. Andrews Parish Tp. 
Oom’rs V. Charleston Mining & 
Mfg. Co., 67 S.E. 2Q1, 76 S.C. 882. 


89. Ill.—^Thorworth v. Scheets, 110 
N.B. 42, 269 IlL 673. 

30. Ill.—^Thorworth v. Scheets, su¬ 
pra. 

29 C.J. p 379 note 62. 

31. Ill.—Clokey v. Wabash Ry. Co., 
187 N.B. 476, 868 Ill. 349—Jobst 
V. Mayer, 168 N.E. 746, 327 Ill. 
428. 

Mo.—^Kelsey v. City of Shrewsbury, 
71 S.W.2d 780, 781, 336 Mo. 78, 
quoting Coxpns Juris. 

Tex.—Texas & N. O. R. Co. v. Har¬ 
vey, Civ.App.. 146 S.W.2d 227, 229, 
citing Corpus Juris. 

Wash.—Stevens County v. Bumis, 40 
P.2d 126, 180 Wash. 420. 

29 C.J. p 379 note 68. 

38. Mo.—^Kelsey v. City of Shrews¬ 
bury, 71 S.W.2d 730, 731, 335 Mo. 
78, quoting Corpus Juris. 

29 C.J. p 379 note 58. 

Necessity of color or claim of right 
generally see infra 9 14. 

33. Mo.—^Kelsey v. City of Shrews¬ 
bury, supra, quoting Corpus Juris. 

Tex.—Texas & N. O. R. Co. v. Har¬ 
vey, Civ.App., 146 S.W.2d 227, 229, 
citing Corpus Jails. 

29 C.J. p 379 note 69. 

Erectlou of gate across road tends 
to evidence an intention on the part 
of owner to assume and assert own¬ 
ership and possession of the land 
over which the road runs.—Williams 
V. Prather, 196 So. 118, 289 Ala. 624. 

34. Ill.—Stengl v. Starr Broa, 18 N. 
E.2d 179, 370 Ill. 118. 

29 C.J. p 379 note 63. 

36. Mich.—^Hawkins v. Dillman, 266 
N.W. 492. 268 Mich. 483. 

29 C.J. P 879 note 64. 

36. Iowa—Cedar Rapids v. Young, 
93 N.W. 667, 119 Iowa 662. 


S.W.2d 622—Brundrett v. Tarpley, 
Civ.App., 60 S.W.2d 401, 402, cit¬ 
ing Corpus Juris—Meckel v. Davis, 
Civ.App., 39 S.W.2d 1106, error de¬ 
nied Davis V. Meckel, 42 S.W.2d 
417, 121 Tex. 89—Boone v. City of 
Stephenville, Civ.App., 87 S.W. 2d 
842, 843, citing Corpus Juris—^Ad- 
klnson v. Green, Civ.App., 13 S.W. 
2d 412—Ladies Benev. Soc. of 
Beaumont v. Magnolia Cemetery 
Co., Civ.App. 268 S.W. 198, affirmed. 
Com.App., 288 S.W. 812—Vidaurri 

V. Martinez, Civ.App., 260 S.W, 661, 
reversed on other grounds. Com. 
App., 276 S.W. 999. 

29 C.J. p 378 note 46. 

Mere permissive use of a private 
road or way by the general public 
will not make it a public highway 
by prescription or adverse use. 
Mich.—Stickley v. Sodus Tp., 71 N. 

W. 746, 131 Mich. 510, 69 L.R.A. 
287. 

N.M.—^Board of Com'rs of San Miguel 
County V. Friendly Haven Ranch 
Co., 267 P. 998, 82 N.M. 842. 

Or.—Macleay Estate Co. v. Curry 
County, 272 P. 263, 127 Or. 366. 
Tenn.—Lewisburg, Tennessee v. Em¬ 
erson, 6 Tenn.App. 127. 

Eaok of objection 
Where public used roadway In 
question without attempt to secure 
permission from landowner, fact that 
no objection was raised is not suffi¬ 
cient to show a permissive use.—Lee 
V. Dlckman. 147 N.E. 880, 316 Ill. 
529. 

Obstructions generally 
The placing of obstructions by the 
owner across a road on his land is a 
strong indication that use of the road 
by others is permissive only. 

Ala.—^Williams v. Prather, 196 So. 
118, 239 Ala. 524. 

Mont.—Maynard v. Bara, 30 P.2d 98, 
96 Mont 302. 

39 aj.s.—59 


9B, Misa—^Burnley v. Mullins, 88 So. 

635, 86 Miss. 44L 
29 C.J. P 879 note 50. 
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37. Mich.—Campau v. Detroit, 62 N. 
W. 718, 104 Mich. 560—^Ellsworth 
V. Grand Rapids, 27 Mich. 250. 
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way does not constitute an adverse claim by the 
public.*® 

§ 10. -Recognition, Maintenance, and 

Repair by Public Authorities 

There are divergent rules in the different states, both 
under and In the absence of statutes expressly dealing 
with the subject, as to the necessity and effect, In con¬ 
nection with the establishment of a public highway by 
use or prescription, of the maintenance, repair, or other 
recognition by public authorities of the road as a public 
highway. 

Under some statutory provisions a road is a pub¬ 
lic highway where, for a specified time, it is used 
by the public, and worked and kept in repair by 
the public authorities, as such,39 or simply where it 
is recognized,^® worked,^^ or recognized and main- 
tained,^2 or has been constructed and is worked and 
kept in repair,^® as such by the public authorities; 
but it is, of course, essential to the establishment of 
a highway under such a statute that the act or acts 
specified in the particular statute be done by the 
proper public authorities within the prescribed 


time.^^ Some of these statutes do not preclude the 
creation of a highway by common-law prescription 
independently of their provisions but under oth¬ 
ers it is held that, with the exception of highways 
established by prescription prior to the passage 
thereof,^® a road cannot be established by use or 
prescription unless public money or labor is expend¬ 
ed thereon^^ or it is declared a public highway by 
public authorities having jurisdiction of the sub¬ 
ject.^® 

In the absence of a statute expressly mentioning 
working or other recognition of a road as a public 
highway in connection with the establishment of 
the road as a public highway by prescription, such 
working or other recognition has been held es¬ 
sential in some jurisdictions.^® In other jurisdic¬ 
tions, the fact that the public authorities have not 
worked the road in question, or otherwise recog¬ 
nized it as a highway, while not conclusive of its 
nonexistence as such,®® tends, except in a case 
where repairs are not needed,®^ to show that no 
highway exists,®® especially where the road is over 


38. Ill.—Chicago v. Borden, 60 K.E. 
915, 190 Ill. 480. 

39. Minn.—Whlteley v. Strickler, 198 
N.W. 420, 169 Minn. 146. 

29 C.J. p 879 note 61 [a] (1). 

40t Colo.—Leiber v. People, 81 P. 
270, 33 Colo. 493. 

Idaho.—^Meservey v. Guilliford, 93 P. 
780. 14 Idaho 133. 

41, W.Va.—Ball v. Cox, 1 S.K. 673, 
29 W.Va. 407. 

48. K.M.—^Board of Com’rs of San 
Miguel County v. Friendly Haven 
Ranch Co.. 257 P. 998, 32 N.M. 342. 

43. Validity of atatuta 

The statute which vested in state 
road department all right, title, and 
easement in land whereon department 
had constructed roads, and worked 
and kept them in repair for a period 
of four years, unless owner thereof 
within one year made known to de¬ 
partment his claim thereto, operated 
as an act of repose with respect to 
Important public rights, and was not 
Invalid as altering materially the 
law of adverse possession, since one 
year was sufficient time for any ad¬ 
verse claimant to file his claim.— 
Bridgehead Land Co., for Use and 
Benefit of River’s Edge v. Hale. 199 
So. 361, 145 Fla. 889, followed in 
Bridgehead Land Co., for Use and 
Benefit of River’s Edge v. Inter Coun¬ 
ty Telephone & Telegraph Co., 199 
So. 363. 145 Fla. 394. 

4^ La.—^Elliott V. Police Jury of 
Evangeline Parish. 132 So. 368. 15 
LclApp. 642. 

29 C.J. p 379 note 62. 


45. Wash.—Seattle v. Smithers, 79 
P. 616, 37 Wash. 119. 

29 C.J. p 380 note 63. 

46. Mo.—State ex rel. McIntosh v. 
Haworth. App., 124 S.W.2d 653. 

29 C.J. p 379 note 61 [a] (2). 

Mo.—State ex reL McIntosh v. 
Haworth, supra. 

However there is authority tending 
to the contrary also based on theo¬ 
ries of estoppel In pals and Implied 
dedication.—^Borders v. Glenn, App., 
232 S.W. 1062, transferred, see, Mo., 

226 S.W. 915. 

•48. Mont—^Maynard v. Bara, 30 P. 

2d 93, 96 Mont 302. 

29 C.J. p 379 note 61 [bj. 

49 . U.S.—Summerville v. Duke Pow¬ 
er Co., C.C.A.N.C.. 116 P.2d 440— 
Boston & M. R. R. V. Daniel, C.C.A. 
Vt, 290 F. 916. 

N.C.—^Hemphill v. Board of Aiders 
men of Forest City, 193 S.E. 153, 
212 N.C. 185. 

29 C.J. p 380 note 64. 

Taking over control and matnte- 
nanoe of at least some portion of the 
alleged highway Is essential; fact 
that township has taken over con¬ 
trol of other roads between which 
road Involved is means of passage 
is not sufficient.^—Snow v. Murphy, 

227 N.W. 644. 248 Mich. 659. 

Oeneral statute oonstmed 

Under a statute declaring that "all 
roads not recorded which have been 
or shall have been used as public 
highways for twenty years or more 
shall be deemed public highways," 
the user must be like that of high¬ 
ways generally, and the road must 
not only be traveled on, but kept In 
repair or taken in charge of or adopt¬ 
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ed by. the public authorities, all this 
being Implied in the words "used as 
public highways."—People v. Brook- 
Isnti & Queens Transit Corporation. 7 
N.B.2d 833. 273 N.Y. 394, reversing 
292 N.Y.S. 204, 249 App.Div. 826— 
Pirman v. Confer, 7 N.E.2d 262, 273 
N.Y. 357, 111 A.L.R. 216, modifying 
286 N.Y.S. 467, 247 App.Div. 839, re¬ 
argument denied 10 N.E.2d 666, 274 
N.Y. 670, motion granted 11 N.E.2d 
788, 276 N.Y. 624—People v. Suther¬ 
land, 168 N.E. 888, 252 N.Y. 86— 
29 C.J. p 377 note 45 [a] (2), p 380 
note 64 [a] (2). 

sa Tex.—^Phillips v. Texas & P. Ry. 
Co., Com.App., 296 S.W. 877, re¬ 
versing Texas & P. Ry. Co. v. Phil¬ 
lips, Clv.App., 289 S.W. 697. 

29 C.J. p 380 note 66. 

BL Ill.—Lewiston v. Proctor, 27 Ill. 
414. 

Aooeptanoe not negatived 

Assuming, for the purposes of the 
case, that acceptance of the road by 
the public is essential to the estab¬ 
lishment of a highway by prescrip¬ 
tion, a road xnay be laid out over 
ground or on a route which requires 
little, if anything, in the way of 
repairs or Improvements to render It 
fit for public use, and if such road is 
opened, and is used and traveled by 
the public generally, the mere fact 
that road officers have not expended 
time or money thereon will not neg¬ 
ative an acceptance.—^Klnsinger v. 
Hunter, 192 N.W. 264, 196 Iowa 661. 
58, Md.—^Pennsylvania R. Co. v. 

Breeden, 140 A. 82, 154 Md. 91. 
Tex.—Cousins v. Sperry, Clv.App., 
139 S.W.2d 665. 

29 C.J. p 380 note 66. 
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wild and unoccupied land and, on the other hand, 
the fact that the public authorities have worked, 
kept up, or otherwise recognized the road claimed 
as a highway, while not conclusive of its existence 
as such,S4 tends to show that a highway exists, and 
in connection with public user for the necessary pe¬ 
riod may establish a highway by prescription,^® es¬ 
pecially in the case of a road over wild and unoccu¬ 
pied land.®® 

Action by public authorities manifesting claim of 
right is considered infra § 14, and action giving no¬ 
tice to owner infra § 16. Recognition by public au¬ 
thorities of highway used by public after defective 
proceeding to establish it is discussed infra § 13. 

Extent of work required. It is not essential that 
the whole®7 or any particular part®® of a road 
should be worked as a highway by the public au¬ 
thorities, or that the expenditure of labor or money 
should have been constant during each and every 
year of the prescriptive period.®® The work re¬ 
quired is only as much as may be necessary to keep 
the road in substantial repair or to put it in con¬ 
dition for public travel.®® Even small expenditures 
for improvements or repairs of a road by road offi¬ 


§ 11 

cers may show an acceptance of the road by the 
public, if acceptance is necessary ;®i but, neverthe¬ 
less, the work done may be so slight and incidental 
as to be without significance under the circumstanc¬ 
es.®® 

§ 11. -User of Wild and Unoccupied 

Lands 

While a highway may be established by prescription 
over unoccupied, unimproved, and uninclosed land where 
all the elements of prescription are present, the pre¬ 
sumption that public use of such land is permissive, 
rather than adverse, lends emphasis to the various requi¬ 
sites of prescription, and mere travel over the land by the 
public is, without more. Insufficient to establish a high¬ 
way. 

It is sometimes said that a highway cannot be 
established by prescription where the locus in quo 
is wild and unoccupied land.®® This statement, 
however, is too broad. While a mere user of wild, 
unoccupied, and uninclosed lands by the public for 
travel is insufficient without more to create a high¬ 
way,®^ yet a highway may be prescribed over such 
lands,®® provided the user is adverse®® and under 
claim or color of right,®7 and not by mere license 
or permission of the landowner,®® the owner has 


53. Ark.—^Brumley v. State, 103 S.W. 
616, 83 Ark. 236. 

29 C.J. p 380 note 68. 

54. Tenn.—Current y. Stevens, 116 
S.W.2d 1026, 1027, 173 Tenn. 250, 
quoting: CozpiiB Jtizls. 

29 C.J. p 380 note 69. 

55. Ga.—^Hyde v. Chappell, 22 S.Sl 
2d 313. 

Tenn.—Current v. Stevenson, 116 S. 
W.2d 1026, 1027, 173 Tenn. 260, 
quoting: Coxpnji Juzls. 

Tex.—^Turner v. Live Oak County, 
Civ.App., 107 S.W.2d 1103, error 
dismissed—Compton v. State, 109 
S.W.2d 761, 133 Tex.Cr. 211—Rich¬ 
ardson V. State, 6 S.W.2d 141. 109 
Tex.Cr. 403. 

29 C.J. p 381 note 71. 

Ck>iuity oommlsslonaxs, assuming' 
jnxisdlotlon of prooeedlagr for aban¬ 
donment of road and establishment 
of new road, affirmatively recognaized 
old road as public highway.—Daugh¬ 
erty V. Latham, 190 So. 742, 139 Fla. 
477. 

56. Kan.—State v. Horn, 12 P. 148, 
35 Kan. 717. 

Tex.—^Hall v. Austin, 48 S.W. 53, 
20 Tex.Civ.App. 69. 

57. Minn.—^Wells v. Sullivan, 147 N. 
W. 244, 125 Minn. 363. 

29 C.J. p 381 note 76. 

58. Mo.—State v. Macy, 72 MoA.pp. 
427. 

29 C.J. p 381 note 77. 


53. Mo.—Garbee v. St Louls-San 
Francisco Ry. Co., 290 S.W. 666, 
220 Mo.App. 1245. 

29 C.J. p 381 note 78. 

SO. Mo.—Garbee v. St Louls-Fran- 
ciaco Ry. Co., supra. 

29 C.J. p 381 note 79. 

61. Iowa.—^Kinsinger v. Hunter, 192 
N.W. 264, 196 Iowa 661. 

68. Ky.—^Luscher v. Lewis, 53 S.W. 
2d 170, 245 Ky. 64. 

Wash.—Stevens County v. Burrus, 40 
P.2d 126, 180 Wash. 420. 

63. Colo.—Lleber v. People, 81 P. 
270, 33 Colo. 493. 

29 C.J. p 381 note 80. 

Lands subject to prescription gen¬ 
erally see infra 5 18. 

64. Ill.—Gletl V. Smith, 161 H.B. 263, 
320 Ill. 467. 

S.C.—State V. MiUer, 125 S.R 298, 
180 S.C. 152. 

Wash.—Stevens County v. Burrus, 40 
P.2d 126, 180 Wash. 420. 

29 C.J. p 381 note 81. 

65. Ill.—Peotone v. Illinois Cent R 
Co., 79 N.E. 678, 224 Ill. 101. 

29 C.J. P 881 note 82. 

Prescriptive highway over public 
lands see infra $18. 

6& Ark.—Brumley v. State, 103 S.W. 

616, 83 Ark. 236. 

29 C.J. p 381 note 83. 

Where road passes over nalnclosed 
woodland, it must be shown that the 
user was adverse.—Savannah River 
Lumber Corporation v. Bray, 200 S.E. 
760, 189 S.C. 237—State v. Miller, 126 
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S.E. 298, 130 S.C. 162—State v. Mil¬ 
ler, 118 S.m 624, 126 S.C. 289—29 C. 
J. p 377 note 46 [b] (1). 

67- Ind.—Stringham v. Chicago, L 
& L. Ry. Co., 141 N.B. 247, 81 
Ind.App. 20. 

S.C.—State v. Miller, 125 S.E. 298, 130 
S.a 162—State v. Miller, 118 S.E. 
624, 126 S.C. 289. 

29 C.J. p 381 note 83. 

68. Ind.—Stringham v. Chicago. I. 
& L. Ry. Co., 141 N.E. 247, 81 Ind. 
App. 20. 

S.C.—State V. MUler, 118 S.E. 624, 125 
S.C. 289. 

WlB.—state V. Town Board of Town 
of Tomahawk Lake, Oneida County, 
212 N.W. 249, 192 Wls. 186. 

29 C.J. p 382 note 84. 

Tendency to show pexmisslve use 
Open, uninclosed character of land 
and fact of its trifling value have a 
tendency to show merely permissive 
use.—^Llttlefleld v. Hubbard, 128 A. 
285, 24 Ma 299, 38 A.L.R. 1306. 
Matters not oonstltnttng repudiation 
of permission 

Advertisements by railroad and 
other org:anizatlons inviting public 
patronage, showing the existence of 
a trail through wild timber land, 
used as a portage, did not consti¬ 
tute an unequivocal repudiation of 
landowner’s permission to use the 
trail or probative of an adverse 
claim, as respects acquisition of ease¬ 
ment to use the trail by prescription. 
—^Lundberg v. University of Notre 
Dame, 282 N.W. 70, 231 Wls. 187, re- 



§ 12 

actual or implied knowledge or notice of the adverse 
user and claim of right as shown infra § 16, and 
the user is by the general public of a definite way, 
as shown supra § 6, without interruption or sub¬ 
stantial change, for the requisite period.®^ Work¬ 
ing or other recognition of alleged highway by 
public authorities, or absence thereof, as tending to 
show or negative establishment by prescription of 
highway over wild and unoccupied land is discussed 
supra § 10. 

§ 12. -User of Land Outside of Estab¬ 

lished Highway 

Notwithstanding some authority to the contrary 
where land outside the limits of an established highway 
Is used under the mistaken belief that It Is included with¬ 
in the original limits of the road, It Is generally held that 
the adverse public use of such land, by mistake or other¬ 
wise, for the requisite period of time creates a prescrip¬ 
tive right to use such land as a highway. 

An adverse user by the public, by mistake or oth¬ 
erwise, for the requisite period of time, of lands 
outside of the lines of an established highway is 
generally held to create a prescriptive right to use 
such lands as a highway,*^® and after the lapse of 
the prescriptive period the public authorities cannot 
correct the mistake by opening the road on the lines 
originally established.71 There are cases, however, 
which hold that this is not the effect where land 
outside the limits of a highway has been used un¬ 
der the mistaken belief that it is included within the 
limits of the road as legally established.^^ 

In order to create a prescriptive highway right to 
lands outside the lines of an established highway. 


89 C.J.S. 

the user must be adverse and under claim of right, 
and not merely permissive.^® 

§ 13. -User under Defective Proceedings 

to Establish Highway or Ineffectual 
Dedication 

Where there are fatal defects In statutory proceed¬ 
ings to establish a highway, or the owner of land makes 
an Ineffectual attempt to dedicate land to the public as 
a highway, public use of the land In question may create 
a highway by prescription. 

Although statutory proceedings for the establish¬ 
ment of a highway over private land may be fa¬ 
tally defective, yet if the public use the locus in 
quo as a highway,and the public authorities rec¬ 
ognize it as such,*^® for the requisite period, it be¬ 
comes a highway by prescription, the user and rec¬ 
ognition generally being referable to a claim and 
color of right in the public. However, in the ab¬ 
sence of statute to the contrary, the public user, as 
in other cases, must be adverse and under claim or 
color of right, and not merely by revocable per¬ 
mission of the owner,76 and it must be for the pre¬ 
scriptive period.'^^ The land so used must be that 
described in the defective proceedings.*^® 

A highway may be established by prescription 
over land which the owner has made an ineffectual 
attempt to dedicate to the public as a highway.*^® 

§ 14. -Coloror Claim of Right 

It Is essential to the establishment of a highway by 
prescription or adverse user that the user be under color 
or claim of right; but a claim of right may be Inferred 
from the circumstances. 

In order to establish a highway by prescription 
or adverse user, the user must be under color®® or 
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hearing denied 286 N.W. 839, 281 Wls. 

187. 

Presumption that use of vacant and 
unoccupied land by public is per¬ 
missive and not adverse see infra 
5 28 a. 

ea Ind.—Stringham v. Chicago, X. & 
L. By. Co., 141 N.E. 247, 81 Ind. 
App. 20. 

TOt Wis.—Christianson v. Caldwell, 
139 N.W. 751, 162 Wls. 136. 

29 C.J. p 382 note 87. 

Ulstalce as to boundary line 

Tex.—Alexander v. Schleicher Coun¬ 
ty, Tex,Civ.App., 291 S.W. 263, af¬ 
firmed, CozxlApp., 3 S.W.2d 76. 

71. Pa.—Hancock v. Wyoming, 24 A. 
88, 148 Pa. 635. 

29 C.J. p 882 note 88. 

72. Han.—Shanline v. WUtsie* 78 
P. 486, 70 Kan. 177. 

29 C.J. p 382 note 89. * 

78. Minn.—^McCasland v. Walworth 
Tp., 157 N.W. 716, 132 Minn. 460. 

'29 C.jr. p 832 note 90. 


74. Neb.—Lee v. Eyerly, 191 N.W. 
699, 109 Neb. 639. 

Tex.—^Haby v. Hicks, Civ.App., 61 S. 
W.2d 871, error dismissed, citing 
Corpus orozlB. 

29 C.J. p 882 note 98. 

After abandonment of proceedings, 
highway may be established by user. 
—^Town of Buchanan v. Wolflnger, 
298 N.W. 176, 237 Wis. 662. 
Presumption in aid of order of es¬ 
tablishment after user of highway 
see infra 9 73. 

76. Minn—Rogers v. Aitkin, 80 N. 

W. 702, 77 Minn. 539. 

29 C.J. p 883 note 94. 

Recognition of highway by public 
authorities generally see supra 9 
10 . 

76. Tenn.—Whitesides v. Earles, Ch., 
61 S.W. 1038. 

77. Neb.—^Mosier v. Herman, 202 N. 
W. 876, 113 Neb. 318. 

78. Wash.—Shell v. Poulson, 63 P. 
204, 23 Wash. 586. 

29 C.J. p 383 note 97. 
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Width of highway by prescription 
under defective proceedings to es¬ 
tablish see infra 9 20. 

79. Mass.—Commonwealth v. Hench- 
ey, 82 N.E. 4, 196 Mass. 300. 

29 C.J. p 383 note 98. 

8a Colo.—^People v. San Luis Val¬ 
ley Land & Cattle Co., 6 P.2d 873, 
90 Colo. 23. 

N.J.—^Dodge & Bliss Co. v. Jersey 
City, 144 A. 14. 16, 103 N.J.Eq. 
652, citing Corpus Jtuls, and re¬ 
versed on other grounds 148 A. 788, 
105 N.J.Eq. 646. 

OkL—City of Hollis v. Gould, 123 P. 
241, 242, 190 OkL 336, Quoting Ooru 
pus Juris—Seaman v. Chesnut, 71 
P.2d 966, 966, 180 Okl. 682, quot¬ 
ing Corpus Juris—State ex reL 
B:ing V. McCurdy, 48 P.2d 124, 126, 
171 Okl. 445, quoting Corpus Jtu 

TlSi 

Tex.—^Boone v. City of Stephenville, 
Clv.App.. 37 S.W.2d 842, 843, Citing 
corpus JurlB. 

29 C.J. p 388 note 99. 
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claim®^ of right. This claim of right must be man¬ 
ifested by acts indicating an intention to enjoy the 
land as a highway without regard to the wishes of 
the owner,82 as by some appropriate action on the 
part of the public authorities.^8 There need be no 
claim of right in words; it may be inferred from 
the manner, character, and frequency of the exer¬ 
cise of the right and the situation of the parties.84 
The final test is whether the user is of such a 
character as to show the assertion or assumption 
of a right to use the way, or a use under the belief 
that it is a matter of public right.85 Use by one 
who finds a way open before him, and uses it be¬ 
cause it seems to be intended for such use, does not 
of itself show that this use is exercised as a mat¬ 
ter of right but the fact that one member of 
the public paid rental to the owner of the land for 
the use of the road may not, under the circum¬ 


§ 15 

stances, be fatal to a claim of right on the part of 
the public generally.8*^ 

§ 15. -Duration of User; Prescriptive 

Period 

An applicable statute specifically fixing the period of 
user for establishing a highway by prescription or user 
Is controlling. In the absence of such a statute, some 
courts consider twenty years to be the proper period, 
while others deem the governing period to be, by analogy, 
the one prescribed by the local statute limiting the time 
for bringing an action for the recovery of land. User for 
the full period considered controlling in the particular 
state Is necessary and sufficient In so far as duration of 
user Is concerned. 

To create a highway by prescription or adverse 
user, there must be user for the full88 prescriptive 
or limitation period considered controlling in the 
particular state. This period varies seven,82 ten,22 
fifteen,8l and twenty82 years* user being examples 


81. Ark.-^Harrlaon v. Harvey, 150 S 
W.2d 758, 202 Ark. 486. 

Colo.—^People v. San Lula Valley 
Land & Cattle Co., 5 P.2d 873. 90 
Colo. 28. 

Ill.—Koch V. Mraz, 165 N.B. 343, 334 
Ill. 67—Jobat V. Mayer, 158 N.E. 
746. 327 Ill. 423—Village of Wln- 
netka v. Lyons, 154 N.B. 207. 323 
Ill. 486—Gletl v. Smith, 161 N.B. 
263, 320 ni, 467—Foeller. for Use 
of Town of Shiloh Valley v. Grif¬ 
fin, 32 N.B.2d 938, 309 IlLApp. 238. 

Iowa.—Culver v. Converse, 224 N.W, 
834, 207 Iowa 1173—Dugan v. Zur- 
muehlen, 211 N.W. 986, 208 Iowa 
1114. 

Maas.—Harvey v. Inhabitants of 
Town of Sandwich, 162 N.E. 625, 
256 Mass. 379—Bulluklan v. Inhab¬ 
itants of Town of Franklin, 142 N. 
B. 804. 248 Mass. 151. 

N.H.—Wason v. Nashua, 166 A. 681. 
85 N.H. 192. 

N.j.—^Dodge & Bliss Co. v. Jersey 
City, 144 A. 14, 16, 103 N.J.Eq. 
552, citing Corpus Juris, and re¬ 
versed on other grounds 148 A. 783, 
105 N.J.Bql. 645. I 

N.C.—Cohoon v. Roughton, 1 S.H.2d 
362, 216 N.C. 116—Hemphill v. 

Board of Aldermen of Forest City, 
193 S.B. 1^3, 212 N.C. 186. 

Okl.—City of Hollis v. Gould, 128 
P.2d 241, 242, 190 Okl. 335, quoting 
Corpus Juris—Seaman v. Chesnut, 
71 P.2d 965, 966, 180 Okl. 582. quot¬ 
ing Corpus Juris—State ex reL 
King V. McCurdy, 43 P.2d 124, 126, 
171 Okl. 446, quoting Corpus Juris 
—Dolese v. State, 212 P. 610, 23 
Okl.Cr. 81. 

Tenn.—Lewisburg, Tennessee v. Em¬ 
erson, 6 Tenn.App. 127. 

Tex.—^Robison v. Whaley Farm Cor¬ 
poration, 87 S.W.2d 714, 120 Tex. 
638, rehearing denied 40 S.W.2d 
62, 120 Tex. 633 and affirming Wha¬ 
ley Farm Corporation v. Robinson, 


Civ.App., 25 S.W.2d 242—Phillips v. 
Texas & P. Ry. Co., Com.App., 296 
S.W. 877, reversing Texas & P. Ry. 
Go. V. Phillips, C1V.APP., 289 S.W. 
697—Boone v. City of Stephenville, 
Clv-App., 37 S.W.2d 842, 843, cit¬ 
ing Corpus Jnria 

Vt.—Gore v. Blanchard, 118 A. 888. 
96 Vt 284. 

Wash.—Stevens County v. Burrus. 40 
P.2d 126, 180 Wash. 420. 

29 C.J. p 383 note 99. 

ITser not oorrespondlng to olalxn 
of right Is Insufficient—California 
Special Road Dlst v. Bueker, 282 S. 
W. 71. 221 Mo.App. 486. 

82. Ill.—^Rose V. Farmington, 63 N. 

B. 631, 196 Ill. 226. | 

29 C.J. p 383 note 1. 

Necessity of owner’s actual or Im¬ 
plied knowledge or notice of claim 
of right see Infra S 16. 

83. Neb.—^Kansas City & O. R. Co. 
V. State. 106 N.W. 713, 74 Neb. 868. 

29 C.J. p 383 note 2. 

Action taken held not to create color 
of right 

Cat—^Riverside County v. Leslie, 292 
P. 981, 109 CaLApp. 288. 

84. Ill.—^Hansen v. Green. 113 N.B. 
982, 275 Ill. 221. 

29 C.J. P 383 note 3. 

of right may be inferred 
from clroumstuiceB of the manner 
of the use of the property.—Boone 
V. City of Stephenville, Tex.Civ.App., 
87 S.W.2d 842. 

Xnferenoe ffom use after posting of 
sign 

The continued use of lane by public 
as a roadway after posting of sign 
reading “Private Roadway” warrant¬ 
ed an inference that such use was 
under a claim of right.—Cozy Home 
Realty Co. v. Riston, 14 N.B.2d 917, 
214 Ind. 149. 


Presumption of claim of right see In¬ 
fra S 23 a. 

85. Mass.—Sprow v. Boston & A. R. 

Co., 89 N.B. 1024, 163 Mass. 830. 

8& Ill.—Koch V. Mraz, 165 N.B. 848, 
884 IIL 67. 

87. Iowa.—Cohen Bros. Iron & Metal 
Co. V. Shackelford Brick Co., 198 N. 
W. 318, 197 Iowa 674. 

88. Tex.—^Phillips V. Texas & P. Ry. 
Co., Com.App., 296 S.W. 877, revers¬ 
ing Texas & P. Ry. Co. v. Phil¬ 
lips, Civ.App., 289 S.W. 697—Cou¬ 
sins V. Sperry, Clv.App., 139 S.W, 
2d 666. 

29 C.J. p 384 notes 6 [b], 12, 13, p 
886 note 16. 

Fariods of user held sujBlelent 

(1) Thirty-five or forty years.— 
McLennan County v, Taylor, TexClv. 
App., 96 S.W.2d 997, error dismissed. 

(2) Forty years.—County Com’rs 
of Carroll County v. Rlckell, 126 A. 
711, 146 Md. 463. 

(3) More than forty years.—Sea¬ 
man V. Chesnut. 71 P.2d 965, 180 Okl. 
682—29 C.J. p 884 note 5 [a] (8). 

(4) Other periods see 29 C.J. p 884 
note 6 [a] (1). (2), (4)-(6). 
Continuity of user see supra S 7. 
Use without interruption see supra 

S 8. 

88. Ark.—^Harrison v. Harvey, 150 S. 

W.2d 768, 202 Ark. 486. 

9a Tex.—^Adkinson v. Green, Civ. 

App., 13 S.W.2d 412, 

Wash.—Stevens County v. Burrus, 40 
P.2d 126, 180 Wash. 420. 

91 , Ill.—^Koch V. Mraz, 166 N.BL 348, 
834 Ill. 67. 

Okl.—State ex reL King v. McCurdy, 
43 P.2d 124, 171 Okl. 446. 

C2. N.H.—Wason v. Nashua, 166 A. 
681, 86 N.H. 193. 

N.D.— Krltzberger v. Traill County, 
242 N.W. 913, 62 N.D. 208. 
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of different requirements; and even in a particular 
state the period has varied from time to time by 
reason of the supplanting of the common law by 
statute and subsequent amendments of the statute.® ^ 
Anciently prescription implied a claim to an incor¬ 
poreal hereditament arising from its having been 
enjoyed from time immemorial, see Easements § 6 
also 29 CJ. p 384 notes d-11. Many courts of this 
country have recognized the period of twenty years 
as one necessary to, and sufficient for, the crea¬ 
tion of a highway by adverse user.®* According to 
other authorities, however, in the absence of any 
statute specially applicable to highways, the dura¬ 
tion of the user is, by analogy, governed by the lo¬ 
cal statute fixing the time for bringing an action 
for land, whether that time is fixed at twenty years 
or a greater or lesser period, and a compliance with 
such statute is necessary and sufficient in so far as 
time of user is concerned.® ^ If the period for pre¬ 
scribing a highway is specifically fixed by statute, 
use of the required character for the statutory pe¬ 
riod is necessary and sufficient;®® and if the con¬ 
trolling statute is deemed to be one relating to a 
public claim to an easement in real estate by vir¬ 
tue of adverse possession, as it sometimes is,®^ user 
for the period prescribed by such statute is essen¬ 


tial.®® Sometimes it is stated generally that there 
must be user for the period required to bar an ac¬ 
tion for the recovery of possession of land or oth¬ 
erwise prescribed by statute.®® 

The same period of time is necessary in order to 
establish a highway of prescription over lands for¬ 
merly occupied by a highway which has been legal¬ 
ly discontinued,! or over public lands of the United 
States, a right of way over which has been granted 
by act of congress for highway purposes,® as is nec¬ 
essary to establish a prescriptive highway over pri¬ 
vate lands in general. 

§ 16. -Knowledge and Consent of Land- 

owner 

The authorities agree that It Is requisite to the es¬ 
tablishment of a highway by prescription that the owner 
have knowledge of the adverse user and of the claim of 
right and that, unless express notice Is required by 
statute, implied knowledge is sufficient; but they are not 
in harmony as to whether, In the absence of a controlling 
statute, the user must be with or without the consent 
or acquiescence of the owner. 

In order that a highway over private lands may 
be established by prescription, the owner must have 
had knowledge of the adverse user,® and of the 


9a 111. — ^Doss V. Bunyan, 104 N.B. 

168, 262 IlL 101, 108. 

29 aJ. p 385 note 14 [al. 

94. Ala.—^Beverly v. State, 186 So. 
768, 28 AUuApp. 461—^Havard v. 
State, 124 So. 912, 23 Ala.App. 228, 
certiorari denied 124 So. 915, 220 
Ala. 369, followed In Lyons v. 
State. 124 So. 915, second case, 23 
Ala.App. 231, certiorari denied 124 
So. 915, third case, 220 Ala. 360. 

Fla.—^Zetrouer v. Zetrouer, 117 So. 
383, 96 Pla. 976—^Zetrouer v. Zet¬ 
rouer, 103 So. 626, 89 Fla. 263. 

Ga.—Shirley v. Morgan, 152 S.F. 831, 
170 Ga. 824—Atlanta & W. P. R. 
Co. V. Wise, 198 S.1]. 126, 58 Geu 
App. 200. 

Mass.—^Harvey v. Inhabitants of 
Town of Sandwich, 152 N.R 625, 
256 Mass. 379—^BuUukian v. Inhab¬ 
itants of Town of Franklin, 142 
N.F. 804, 248 Mass. 151. 
hf.J.—^Michael A. Scatuorchio, Inc. v. 
New York, S. & W. R. Co., 169 A. 
704, 10 N.J.M1SC. 528. 

N.C.—^Davis v. Alexander, 162 S.ES. 
372, 202 N.a 130. 

Tenn.—^Lewisburg, Tennessee v. Em¬ 
erson, 5 Tenn.App. 127. 

29 C.J. p 384 note 12. 

95. Ark.—^Harrison v. Harvey, 160 
S.W.2d 768, 202 Ark. 486—Merritt 
Mercantile Co. v. Nelms, 269 S.W. 
563, 168 Ark. 46. 

OkL—Dolese v. State, 212 P. 810, 28 
OkLCr. 81. 

Tex.—^Robison v. Whaley Farm Cor¬ 


poration, 37 S.W.2d 714, 120 Tex. 
633, rehearing denied 40 S.W.2d 52, 
120 Tex. 633 and affirming Whaley 
Farm Corporation v. Robinson, Civ. 
App., 25 S.W.2d 242—Adkinson v. 
Green, Civ.App., 18 S.W.2d 412— 
Moore v. McLennan County, Civ. 
App., 278 S.W. 341—Ladles Benev. 
Soc. of Beaumont v. Magmolia Cem¬ 
etery Co., Civ.App., 268 SW. 198, 
affirmed, Com.App., 288 S.W. 812 
—^Vidauni v. Martinez, Clv.App., 
260 S.W. 661, reversed on other 
grounds Martinez v. Vidaurrl, Com. 
App., 275 S.W. 999. 

Wash.—Stevens County v. Burrus, 40 
P.2d 126, 180 Wash. 420. 

29 aj. p 384 note 13. 

96. Ill.—Koch V. Mraz, 165 N.E. 343, 
334 Ill. 67—Jobst v. Mayer, 168 N. 
B. 746. 327 Ill. 428—Village of 
Winnetka v. Lyons, 154 N.E. 207, 
823 Ill. 486—^Mudge v. Wagoner, 
161 N.E. 276. 320 Ill. 357—Foeller, 
for Use of Town of Shiloh Valley 
v. Griffin, 32 N.E.2d 938, 309 Ill. 
App. 238-—Merkel v. Woodslde, 254 
Ill.App. 203, transferred, see 165 
N.E. 163, 333 HI. 489. 

Ind.—^Michigan Cent. R. Co. v. Mich¬ 
igan City, 169 N.E. 873, 94 Ind. 
App. 481, 

N.H.—^Wason v. Nashua, 156 A. 681, 
86 N.H. 192. 

N.D.—^Kritzberger v. Traill County, 
242 N.W. 913, 62 N.D. 208. 

29 C.J. p 886 note 15. 
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97. Iowa.—Culver v. Converse, 224 
N.W. 834, 207 Iowa 1178. 

98. Iowa.—Culver v. Converse, su¬ 
pra—^Dugan V. Zurmuehlen, 211 N. 
W. 986, 203 Iowa 1114. 

99: Colo.—^People v. San Luis Valley 
Land & CatUe Co.. 6 P.2d 873, 90 
Colo. 23. 

OkL—City of Hollis v. Gould, 123 P. 
2d 241, 242, 190 OkL 335, quoting 
Corpus Juris —Seaman v. Chestnut, 
71 P.2d 966, 966, 180 Okl. 682, quot¬ 
ing Corpus Juris —State ex reL 
King V. McCurdy, 43 P.2d 124, 126, 
171 Okl. 445, quoting Corpus Juris. 

1. Mass.—Coakley v. Boston & M. 
R Co., S3 N.E. 930, 159 Mass. 32. 

2. Wash.—Vogler v. Anderson, 89 P. 
661, 46 Wash. 202, 123 Am.S.R. 932, 
9 L.RA..N.S., 1223. 

29 C.J. p 385 note 17. 

3. IlL—^Village of Winnetka v. Ly¬ 
ons. 164 N.E. 207, 328 HI. 486— 
Foeller, for Use of Town of Shiloh 
Valley v. Griffin, 32 N.E. 938. 309 
IlL App. 238. 

29 C.J. p 885 note 18. 

Actual ox ImpUad knowledge Is 

necessary. 

Colo.—^People v. San Luis Valley 
Land & Cattle Co., 5 P.2d 873, 90 
Colo. 28. 

N.J.—^Dodge & Bliss Co. v. Jersey 
City, 144 A. 14. 16, 103 N.J.Eq. 662. 
citing Corpus Juris, and reversed 
on other grounds 148 A. 783, 106 N. 
J.Eql* 546a 
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claim of right,^ especially where the lands are wild 
and unoccupied.6 Unless express notice is required 
by statute,® knowledge need not be actual, but may 
be implied from the character of the user and the 
facts and circumstances of the case;*^ but if the 
owner has no actual knowledge of the user, it must 
be open,® notorious,® and of such character,^® and 
the facts and circumstances must be such.^^ as to 
put him on notice thereof and of the fact that a 
public right of travel is claimed. 

Consent or (acquiescence. It has been stated that 
generally the user must have been with the acqui¬ 
escence or consent of the landowner,12 or there 
must have been such conduct on his part as to 
amount at least to an implied recognition of the 
adverse claim of the public.^® However, in some 
states it is now held that under statutes providing 


§ 16 

for the establishment of highways by user the in¬ 
tention of the landowner is immaterial, and that a 
road used by the public for the required period be¬ 
comes a highway even without the consent or ac¬ 
quiescence of the owner of the land.^^ Indeed, it 
has been declared generally that the use must have 
been without the consent or acquiescence^® of the 
owner; and it is true, as stated supra § 9, that use 
by mere permission or license of the owner, not 
amounting to consent to use by the public as of 
right, is insufficient. Interruption by owner of pub¬ 
lic use is considered supra § 8. 

Collection of rental by the owner from one mem¬ 
ber of the public for use of the road may not, un¬ 
der the circumstances, negative acquiescence by the 
owner in continued use by the public generally. 
So the fact that the owner’s acquiescence in the ad- 


Okl.—City of Hollis v. Gould, 123 P. 
2d 241, 242, 190 Okl. 335, quotlniT 
Corpus Juris —Seaman v. Chesnut, 
71 P.2d 965, 966, 180 Okl. 682, quot¬ 
ing Corpus Juris —State ex rel. 
King V, McCurdy, 48 P.2d 124, 126, 
171 Okl. 446, quoting Corpus Ju¬ 
ris. 

Tex.—Boone v. City of Stephenvllle, 
Civ.App., 37 S.W.2d 842, 843, citing 
Corpus Juris. 

4. Cal.—Riverside County v. Leslie, 
292 F. 981, 109 CaLApp. 288. 

Iowa.—Culver v. Converse, 224 N.W. 
834, 207 Iowa 1173—^Dugan v. Zur- 
muehlen, 211 N.W. 986, 203 Iowa 
1114. 

29 C.J. p 385 note 19. 

5. Neb.—Van Wanning v, Deeter, 
110 N.W. 703, 78 Neb. 282, affirmed 
112 N.W. 902, 78 Neb. 284. 

29 C.J. p 386 note 20. 

6. Iowa.—^Long v. Wilson, 173 N.W. 
76, 186 Iowa 834. 

29 C.J. p 386 note 21 [a]. 

7. Mich.—Trowbridge v. Van Wag¬ 
oner, 296 N.W. 689, 296 Mich. 687. 

29 C.J. P 386 note 22. 

XTotloe 

(1) Express notice of a claim of 
right in the public is not necessary. 
—GleU V. Smith, 161 N.E. 263, 320 
Ill. 467. 

(2) Continuous use by public un¬ 
der claim' of right creates its own no¬ 
tice.—Central of Georgia Ry. Co. v. 
Faulkner. 114 So. 686, 217 Ala. 82. 
Presumption of knowledge see infra 

§ 23a. 

e. Ark.—^Harrison v. Harvey, 160 S. 

W.2d 758, 202 Ark. 486. 

Ill.—Clokey v. Wabash Ry. Co., 187 
N.E. 476, 363 Ill. 349— Needham v. 
Village of Winthrop Harbor, 163 
N.E. 468, 331 Ill. 628— Jobst v. 
Mayer,. 168 N.E. 746, 327 Ill. 423— 
Gietl V. Smith, 151 N.E. 253, 320 
IlL 467. 


Vt.—Gore v. Blanchard, 118 A. 888, 

96 Vt. 234. 

29 C.J. p 386 note 23. 

9. Ill.—Clokey v. Wabash Ry. Co., 
187 N.E. 476, 363 Ill, 349— Need¬ 
ham V. Village of Winthrop Har¬ 
bor, 163 N.E. 468, 331 Ill. 623— 
GleU V. Smith, 161 N.E. 253, 320 IlL 
467. 

VL—Gore v, Blanchard, 118 A. 888, 
96 Vt 234. 

la N.H.—^Wason v. Nashua, 156 A, 
681, 85 N.H. 192. 

Tex.—^Ladies' Benev. Soc. of Beau¬ 
mont V. Magnolia Cemetery Co., 
Civ.App., 268 S.W. 198, affirmed, 
Com.App., 288 S.W. 812. 

29 C.J. p 386 note 23. 

11. Or.—^A. C. Bohrnstedt Co. v. 
Scharen, 119 P. 837, 60 Or. 349. 

29 C.J. p 386 note 23. 

CondTLot of pubUo authorities 

(1) There must be such conduct 
on the part of the public authorities 
as to reasonably inform the owner 
that the highway is used under a 
claim of right—Gietl v. Smith, 161 
N.E. 263, 320 IlL 467. 

(2) The use must be accompanied 
by some act on the part of the pub¬ 
lic authorities, open, notorious and 
hostile to the private ownership, 
which gives the original owner no¬ 
tice that his title is denied.—Trow¬ 
bridge V. Van Wagoner, 296 N.W. 
689, 296 Mich. 687—Murphey v. Lee 
Tp., 214 N.W. 957, 239 Mich. 661. 

12. Kan.—^Missouri, K. & T. R. Co. 
V. Long, 27 Kan. 684. 

29 C.J. p 386 note 24. 

Aoqulesoeuoe 

Mass.—^Bulluklan v. Inhabitants of 
Town of Franklin, 142 N.E. 804, 
248 Mass. 151. 

13. N.H.—Town of Exeter v. Mer- 
as, 114 A. 24, 80 N.H 132. 

935 


ISatterB oonstltutlng reoognitlou 

(1) A landowner, joining in peti¬ 
tion to county commissioners for 
abandonment of road over her land, 
affirmatively recognized road as pub¬ 
lic highway.—Daugherty v. Latham, 
190 So. 742, 139 Fla. 477. 

(2) Landowner’s change of loca¬ 
tion of road, opening up a new road 
for public use to conform to his im¬ 
provements, is recognition of public 
claim to a roadway and may be be¬ 
ginning of prescriptive period.—Still 
V. Lovelady, 117 So. 481, 218 Ala. 19. 
Matters not constitutliig recogultlon 

(1) Where owners of tract main¬ 
tained gate and crossbars at termini 
of passway sought to be established 
as an easement by prescription, 
which gates were erected by owners 
when no claim was made to right of 
passway thereover, maintenance of 
gates and crossbars was not a recog¬ 
nition of the existence of a public 
passway over the tract.—^Marrs v. 
RaUiff, 128 S.W.2d 604, 278 Ky. 164. 

(2) Use permitted by summer re¬ 
sort company of its private land by 
public to reach its resort was held 
never to have ripened into recogni¬ 
tion of public right to use it as high¬ 
way.—^Fortner v. Eld,orado Springs 
Resort Co., 280 P. 386, 76 Colo. 106. 

14. Ind.—Pltser v. McCreery, 88 N. 

E. 303, 89 N.E. 317, 172 Ind. 663. 

29 C.J. p 386 note 26. 

15- IlL—^Village of Wlnnetka v. Ly¬ 
ons, 164 N.E. 207, 323 IlL 486— 
Foeller. for Use of Town of Shiloh 
Valley, v. Griffin, 32 N.E.2d 988, 
809 IlLApp. 238. 

16. Mass.—^Harvey v. Inhabitants of 
Town of Sandwich, 162 N.E. 626, 
256 Mass. 879. 

17. Iowa.—Cohen Bros. Iron & Met¬ 
al Co. V. Shackelford Brick Co., 

, 198 N.W. 818, 197 Iowa 674. 
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verse user is due to a mistaken belief that a high¬ 
way over the land has been duly established by the 
public authorities does not defeat the public’s pre¬ 
scriptive right thereto.^* 

§ 17. Against Whom Prescription May Be 
Asserted 

A highway may not be established by prescription 
over lands owned by a person who Is non sul Juris; but 
It Is otherwise as to establishment by user under a stat¬ 
ute not containing a saving clause. 

It has been held that a highway cannot be ac- 
?iuired by prescription over lands owned by a person 
who is non sui j’uris,^® deciding the question as 
though prescription were based on the presumption 
of a lost grant,20 even in states where the presump¬ 
tion of an antecedent exercise of the power of em¬ 
inent domain is recognized as the basis of highway 
prescription.^! However since a statute of limi¬ 
tation, in the absence of a saving clause, runs 
against all persons, whether sui juris or not, as 
shown in the C.J.S. title Limitations of Actions § 
216, also 37 CJ. p 985 note 14; and since a statute 
prescribing a period for the establishment of a 
highway by user is in effect a statute of limitation, 
it follows that in those states where such a statute 
exists the legal disability of the owner of the locus 
In quo does not, in the absence of a saving clause, 
affect the establishment of a highway by user .22 
A second disability added to one which existed 
when the adverse enjoyment first began is always 

disregarded.23 

A highway over lands held in trust may be es¬ 
tablished by prescription against both trustee and 

beneficiary.24 


§ 18. Lands Subject to Prescription 

A highway may be established by prescription over 
any land subject to the right of the state to lay out a 
highway over It, including private ways, public lands* 
and, except where there Is a contrary statutory provi¬ 
sion or Inconsistent statutory grant, even railroad rights 
of way. 

The public may acquire a prescriptive right to a 
highway over any land which is subject to the right 
of the state to lay out a highway over it ,2 5 as, for 
instance, lands once covered by a high way 2 ® or 
turnpike27 since discontinued, or lands held in com- 
mon28 or in trust.29 The establishment of a pre¬ 
scriptive highway over wild and unoccupied land 
is discussed supra § 11. 

Public Icmds, A highway may be established by 
prescription or user over public lands,®® whether 
state,®! county,®® or municipal;®® but a county can¬ 
not acquire a prescriptive right to use lands of 
which it is the owner by virtue of a deed to it be¬ 
fore the expiration of the prescriptive period.®^ 
Under an act of congress granting the right of way 
for the construction of highways over public lands 
not reserved for public uses, see the C.J.S. title 
Public Lands § 85, also 50 CJ. p 962 note 26, a 
highway may be established by prescription over 
land belonging to the United States;®® but the con¬ 
trary has also been held,®® and in the absence of 
such enabling statute the rule would be otherwise.®"^ 
The changing of a town way to a county way is 
discussed infra § 20. 

Railroad right of way. Except where there is a 
statutory provision to the contrary,®® or the land 
for the right of way was granted to the railroad 


la Iowa.—state v. Waterman, 44 
N.W. 677, 79 Iowa 860—^Duncombe 
V. Powers, 89 N.W. 261, 76 Iowa 
185. 

la Mo.—State v. Macy, 67 Mo.App. 
826. 

29 GLJ. p 886 note 84. 

na Tex.—Austin v. Hall, 57 S.W. 
563, 98 Tex 691—^Evans v. Scott, 
83 S.W. 874, 87 TexCiv^App. 373- 

Sl. Tex—Galveston, H. & S. A. R. 
Co. V. Baudat, 51 S.W. 541, 21 Tex 
dvJ^p. 236. 

22. H.Y.—BevenpecJt v. Lambert, 44 
Barb. 696. 

23. Mo.—State v. Bishop, 22 Mo. 
App. 435. 

29 CJ. p 387 note 40. 

aL M.J.—^Prudden v. Llndsley, 29 N. 
JJSq. 615. 

89 CJ. p 387 note 41. 

25. S.C—State v. Washington, 61 
S.E. 896, 80 S.C 376. 


20. Mass.—Coahley v. Boston & M. 

R. Co., 38 N.EL 980, 169 M^s.-32. 
29 CJ. p 387 note 44. 

27. N.Y .—^People v. Queens County, 
46 N.R 468, 151 N.Y. 190. 

20li Mass.—^Folger v. Worth, 19 Pick. 
108. 

29. K.J.—^Prudden v. Llndsley, 29 N. 
J.Eq. 616. 

3Ch Utah.—Sulllveui v. Condeus, 290 
P. 964, 76 Utah 586. 

29 CJ. p 387 note 49. 

31- Or.—Wallowa County v. Wade, 
72 P. 798, 43 Or. 258. 

29 CJ. p 387 note 60. 
liaok of Btatntory anthozlsatloii 
A statute which merely provides 
that all highways used as such for 
not less than a designated period 
and worked and kept up as such by 
public exixense shall be public high¬ 
ways does not authorize the acquisi¬ 
tion by use of a highway over lands 
of the stata—State v. Seattle, 107 P. 
827, 67 Wash. 602, 27 L.R.A.,N.S., 
1188. 


32: Ill.—Phillips V. Lelnlnger, 117 
N.E. 497, 280 Ill. 132. 

29 CJ. p 387 note 5L 

33. Mass.—^McHay v. Reading, 68 N. 

E. 48, 184 Mass. 140. 

29 CJ. p 887 note 52. 

3L Idaho.—^Kootenai County v. Kin- 
man, 47 P.2d 887, 56 Idaho 1.. 

35. N.M.—Wilson V. Williams, 87 P. 
683, 685, 43 N.M. 178, citing Oor- 
pus Taxis. 

Utah.—Sullivan v, Condas, 290 P. 

954, 76 Utah 585. 

29 CJ. p 387 note 54. 

33. OkL—Dolese v. State, 212 P. 610, 
23 Okl.Cr. 81. 

29 C.J. p 387 note 55. 

37. Kan.—Smith v. Smith. 8 P. 385, 
34 Kan. 298. 

29 CJ. p 887 note 56. 

38. Ind.—^Murphey v. Inter-Ocean 
Casualty Co., 186 N.E. 902, 98 Ind. 
App. 668. 

29 CJ. p 887 note 57. 


936 



39 C.J.S. 


HIGHWAYS 


company by a state legislature^^ or by congress,^® a 
public highway may exist by prescription over the 
right of way of a railroad company, either across 
the tracks or parallel thereto.^! The exception of 
the case of a congressional grant does not apply 
after the passage of a federal statute making the 
grant thereafter subject to the local law of adverse 

possession.42 

A previously established private way may be 
changed into a public highway by adverse user on 
the part of the public evidence must be 

clear, as shown infra § 23. 

§ 19. Effect of Prescription 

The establishment of a highway by prescription vests 
In the public an easement In, or right to use, the land 
over which the road runs for highway purposes; and the 
public cannot be divested of this right save by vacation 
or abandonment of the highway In the manner prescribed 
by law. 

When it is of such character and for such length 
of time as to establish a highway by prescription 
or long user, user of land as a highway vests in the 
public an easement in,^^ or right to use,^® the land 
for highway purposes. This right inures to the ben¬ 
efit of any person who has an interest in maintain¬ 
ing the road,^® and may be enjoyed to the same ex¬ 
tent as though a grant existed.^^ If the right ex¬ 
ists, the fact that there are other roads which par¬ 


§20 

ticular members of the public may use is immate- 
rial.48 While the right or easement may be ex¬ 
tinguished,^^ the public cannot be divested thereof 
save by vacation or abandonment of the highway in 
the manner prescribed by law,®® and not by act of 
the owner of the land;®i and, until the highway is 
changed or altered in the manner pointed out by 
statute, the right of the public comprehends use of 
the highway on the very ground on which it is lo- 
cated.®2 The right of the public is not lost by the 
fact that the principal use of the road has become 
beneficial to only one person,®® by subsequent inter¬ 
ruption of use for less than the statutory period,-®^ 
by the fact that some members of the public there¬ 
after obtained permission from the owner to use 
the road®® or sought to have the road legally es¬ 
tablished,®® by payment of rent by one person to 
the owner for use of the road,®*^ by an order of a 
county court establishing another road between the 
same termini, but not specifically vacating any 
road,®® or by the fact that title to the property has 
become vested in the state.®® 

Obstruction of a highway established by user or 
prescription is considered infra § 219. ' *• 

§ 20. Character and Extent of Highway 

User sufficient to create a highway by prescription 
I establishes the public character of the road or highway. 


89. Fla.—Seaboard Air Line Hy. Co. 
V. Board of Bond Trustees of Spe¬ 
cial Road and Bridge Dlst. No. 1 
of Alachua County, 108 So. 689, 
91 Fla. 612, 46 A.L.R. 870. 

40, Kan.—^Ruff v. Board of Com’rs 
of Shawnee County, 272 P. 189, 127 
Kan. 188. 

41. Ala.—Central of Georgia Ry. Co. 
V. Faulkner, 114 So. 686, 687, 217 
Ala. 82, citing Corpus Juris. 

29 C.J. p 387 note 68. 

Contrary has been asserted as to| 
the acquisition of a public easement i 
by user longitudinally along a rail¬ 
road right of way; but In the case 
wherein the assertion was made 
some of the elements of prescription 
were lacking.—McCran v. Brie R. Co., 
116 A. 103, 93 N.J.Ecu 286, modified 
on other grounds 124 A. 50, 95 N.J. 
Bq. 653. 

48. Kan.—Ruff v. Board of Com'rs 
of Shawnee County, 272 P. 189, 127 
Kan. 188. 

43. Mass.—Weld V. Brooks, 25 N.B. 

719, 152 Mass. 297. 

29 C.J. p 388 note 69. 

Statutory provision to contrary 
will be accorded effect.—^People v. 
Rindge, 164 P. 633, 174 Cal. 743—29 
C.J. p 388 note 69 [c]. 

Insufficiency of mere user or per¬ 
missive user see supra 5 2* 


44. Fla.—^Dade County v, Snyder, 
191 So. 186, 140 Pla. 136—Zetrouer 

V. Zetrouer, 103 So. 626, 89 Fla. 263. 
Ky.—Tolliver v. Louisville & N. R. 

Co.. 10 S.W.2d 623, 226 Ky. 132. 
Tex.—Jarrell v. Boedeker, Clv.App., 
146 S.W.2d 298. 

45. Ky.—Tolliver v. Louisville & 
N. R. Co., 10 S.W.2d 628, 226 Ky. 
132. 

N.M.-^Wilson v. Williams. 87 P.2d 
683, 48 N.M. 173. 

29 C.J. p 388 note 62. 

46. Tex.—^Phillips v. Texas & P. Ry. 
Co., Com.App., 296 S.W. 877, re¬ 
versing Texas & P. Ry. Co. v. 
Phillips, Clv.App., 289 S.W. 697— 
Hall V. Austin, 48 S.W. 68, 20 Tex. 
Clv.App. 69. 

47. Fla.—^Zetrouer v. Zetrouer, 103 
So. 626, 89 Fla. 263. 

48. Mo.—Strong v. Sperling, 205 S. 

W. 266, 200 Mo.App. 66. 

49. Me.—^Piper v. Voorhees, 166 A. 
666, 180 Me. 305. 

50 Ill.—Chicago & B. I. Ry. Co. v. 
Road Dlst. No. 10. 187 N.B. 166, 863 
IIL 160. 

29 C.J. p 388 notes 68. 64. 

Correction of mistake after prescrip¬ 
tive user of lands outside lines of 
established highway see supra 5 
12 . 


61. Ky.—Tolliver v. Louisville & N. 

R. Co., 10 S.W.2d 623. 226 Ky. 182. 
29 C.J. p 388 note 63 [a] (1). 
Conveyance of land 
Ky.—Tolliver v. Louisville & N. R. 

Co., 10 S.W.2d 623, 226 Ky. 182. 
Mo.—^Patton v. Forgey, 168 S.W. 676^ 
171 Mo.App. 1. 

Attempt by owner to bar way see su¬ 
pra 5 8. 

Change of location by owner for his 
convenience see supra 8 6. 

Listing of land for, and payment of, 
taxes see supra S 9. 

68. Tex.—^Ballard v. Bowie County, 
126 S.W. 56, 59 Tex.Clv.App. 438. 
Width of highway see infra 9 20. 

63. Tex.—Galveston, BL & S. A. R. 
Co. V. Baudat, 61 S.W. 641, 21 Tex. 
Clv.App. 236. 

54. Ohio.—^Madden v. Pennsylvania. 
Co., 21 Ohio Clr.Ct. 73, 11 Ohio Cir- 
Dec. 671. 

56. S.C.—State v. Bookter, 76 S.B- 
110, 93 S.C. 97. 

56. Tex.—Haby v. Hicks, Clv.App.p 
61 S.W.2d 871, error dismissed. 

57. IIL—^Mudge v. Wagoner, 161 N. 
B. 276. 320 IIL 867. 

sa Ky.—Bell v. Smith, 66 S.W.2d 
398, 246 Ky. 470. 

59. IIL—^Phillips v. Leininger, 111 
N.B. 497, 280 Ill. 132. 

29 C.J. p 388 note 78. 
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The width of a highway so created is generaliy coexten- 
sWe with the extent of actual user for road purposes, 
and comprehends not only the traveled track, but also 
such other land as Is actually, reasonably, and necessari¬ 
ly used for highway purposes incidental to use of the 
track. 

Where all the elements of establishment of a 
highway by prescription are present, user of land 
as a highway for the prescriptive period establish¬ 
es the character of the road as a public road or 
highway,®® although not as a public statutory road 
of a certain class.®i 

In some of the New England states a county 
highway, and not a town way, is generally presumed 
from mere use and cnjo 3 nnent ;®2 but, once a town 
way is duly established, long continued use of it by 
the public does not make it a county way by pre¬ 
scription.®® 


Width and extent generally. Generally speaking, 
the width and extent of a highway established by 
prescription or user are governed, measured, and 
limited by the extent of the actual user®^ for road 
purposes.®® The easement is not, however, neces¬ 
sarily limited to the beaten path or traveled track,®® 
or to such path and the ditches on either side,®*^ 
but carries with it the usual width of highways in 
the locality,®® or such width as is reasonably nec¬ 
essary for the safety®® and convenience*^® of the 
traveling public, and for ordinary repairs and im- 
provements.*^! In other words, a highway estab¬ 
lished by user or prescription includes the traveled 
track and whatever land is necessarily used as in¬ 
cidental thereto for highway purposes;"^® but this 
does not mean that the prescriptive right carries 


60. AIel—B everly v. State, 186 So. 
768, 28 Ala.App. 451. 

61. Tex—Jameson v. Srwin, Civ. 
App., SI S.W.2d 1129. 

62m Maes.—Stedman v. Southbridge, 
17 Pick. 162—Commonwealth v. 
Newbury, 2 Pick. 51. 

63- Me.—Bigelow v. Hillman, 37 Me. 

62. 

MasA-^-Coakley v. Boston & M. R. 

Co., 38 N.H 930, 169 Mass. 32. 

64h Alaska.—Clark v. Taylor, 9 Alas¬ 
ka 298. 

Cal.—^Riverside County v. Leslie, 292 
P. 981, 109 CaLApp. 238. 

Mo.—State ex reL McIntosh v. Ha¬ 
worth. App., 124 S.W.2d 653—^Roth 
V. Hoffman, 111 S.W.2d 988, 234 
Mo.App. 114—^Hall v. Flag Special 
Road Dist., App., 296 S.W. 164— 
California SpecicU Road Dlst. v. 
Bueker, App., 266 S.W. 98, trans¬ 
ferred, see 231 S.W. 71 and re¬ 
manded, Sup., 248 S.W. 927. 

Mont.—Maynard v. Bara, 30 P.2d 93, 
96 Mont. 302. 

Wis.—^Nicolai V. Wisconsin Power & 
Light Co., 277 N.W. 674, 227 Wis. 
83. 

29 C.J. p 888 notes 78, 79. 

Common and ordinary use 
When the location of a highway 
established by prescription is indefi¬ 
nite and uncertain, its limits and 
boundaries will ordinarily be deter¬ 
mined by the common and ordinary 
use of the highway.—Levine v. 
Town of West Haven, 179 A. 841, 
120 Conn. 207. 

Width dnnlnig and at end of period 
of prasoxiptloa is established width. 
—Campbell v. Covington County, 137 
So. Ill, 161 Miss. 374—29 C.J. p 388 
note 79 [a]. 

Travel of pnbUo over vacant prop¬ 
erty wlOiout owner’s knowledge 
gives no right outside tract used for 
actual travel.—^Village of Winnetka 
v. Lyons, 154 N.E. 207, 323 IIL 486. 


65. Mo.^Sck6rle v. Perry, App., 297 
S.W. 424. 

66. Alaska.—Clark v. Taylor, 9 Alas¬ 
ka 298. 

Conn.—^Levine v. Town of West Ha¬ 
ven, 179 A 841, 120 Conn. 207, cit¬ 
ing Oorpiu JtLzis. 

Miss.—Campbell v. Covingrton Coun¬ 
ty, 137 So. Ill, 161 Miss. 374. 
N.H—Hoban v. Bucklln, 184 A 862, 
88 N.H. 73, modified on other 
grounds 186 A 8, 88 N.H. 73. 

Tex—^Tturria Town & Improvement 
Co. v. Hidalgo County, Civ.App., 
126 S.W.2d 1092—Haby v. Hicks, 
Civ,App., 61 S.W.2d 871, error dis¬ 
missed, citing Corpus JUils. 

Wia—^Nicolai v. Wisconsin Power & 
Light Co., 277 N.W. 674, 227 Wis. 
88 . 

29 C.J. p 389 note 80. 

67. N.H.—Hoban v. Bucklln, 184 A 
362, 88 N.H. 73, modified on other 
grounds 186 A 8, 88 N.H. 73— 
State V. Morse, 50 N.H 9. 

Bight may Inoludo sufflolent land 
fox drainage ditches 
Tex—Yturria Town & Improvement 
Co. V. Hidalgo County, Civ.App., 
126 S.W.2d 1092—Haby v. Hicks, 
Civ.App., 61 S.W.2d 871, error dis¬ 
missed, citing Corpus Juris, 

68. Utah.—Whitesides v. Creen, 44 
P. 1032, 13 Utah 841, 67 Am.S.R. 
740. 

29 C.J. p 389 note 82. 

69. N.H—^Hoban v. Bucklin, 184 A 
362, 88 N.H 73, modified on other 
grounds 186 A 8, 88 N.H 73. 

Parkway between, tralllo lanes 

That strip of land lay between two 
paved ways, one for eastbound traffic 
and the other for westbound traffic 
and most of the land was not actual¬ 
ly a traveled portion of the highway, 
did not prevent strip from becoming 
a part of the public highway.—^Trow¬ 
bridge v. Van Wagoner, 296 N.W. 689, 
296 Mich. 587. 


70. Conn.—^Levine v. Town of West 
Haven, 179 A 841, 120 Conn. 207, 
citing Corpus Juris. 

N.H—Hoban v. Bucklin, 184 A. 362, 
88 N.H 78, modified on other 
grounds 186 A 8, 88 N.H. 73. 

Tex—^Tturria Town & Improvement 
Co. V. Hidalgo County, Clv.App., 
126 S.W.2d 1092—Haby v. Hicks, 
Civ.App., 61 S.W.2d 871, error dis¬ 
missed, citing Corpus Juris. 

29 C.J. p 389 note 83. 

Twenty feet is not an unreasonable 
width.—^Haby v. Hicks, TexCiv.App., 
61 S.W.2d 871. 

One hundred feet 

Fixing the width of the road at one 
hux&dred feet was justifiable where 
there was evidence that more than 
this width had actually been used 
and it was a legitimate conclusion 
from all the evidence that a road of 
this width was reasonable and neces¬ 
sary for the purposes for which the 
road was used.—Lindsay Land & 
Live Stock Co. v. Chumos, 285 P. 646, 
75 Utah 384. 

73- Mo.—California Special Road 
Dist. V. Bueker, 256 S.W. 98, trans¬ 
ferred, see, 231 S.W. 71 and re¬ 
manded, Sup., 248 S.W. 927. 

N.H.—^Hoban v. Bucklin, 184 A 362, 
88 N.H 73, modified on other 
grounds 186 A 8, 88 N.H 73. 
N.T.—Beisheim v. People, 39 N.Y.S. 
2d 333. 

Tex—^Yturria Town & Improvement 
Co. v. Hidalgo County, Civ.App., 
126 S.W.2d 1092—Haby v. Hicks, 
Civ.App., 61 S.W.2d 871, error dis¬ 
missed, citing Corpus Juris. 

29 C.J. p 389 note 84. 

72. Miss.—Campbell v. Covington 
County, 137 So. Ill, 161 Miss. 374. 
N.H—^Hoban v. Bucklin, 184 A 362, 
88 N.H 73, modified on other 
grounds 186 A. 8, 88 N.H, 73. 

Wis.—^Nicolai v. Wisconsin Power & 
Light Co., 277 N.W. 674, 227 Wis. 
i 83. 
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with it a right in the public to lay out and construct 
an extended and enlarged highway.73 

The question of the width of a highway by user 
is affected in some states by statutes prescribing the 
width of highways generally.74 Such a statute does 
not govern the width absolutely 5 a prescriptive 
highway may be either broader^e or narrower77 
than the width prescribed for highways generally. 

An important element in determining the width 
of a highway by prescription is the recognition of 
the limits of the way by persons whose lands front 
thereon,78 as indicated by the monuments and fenc¬ 
es which they themselves place upon the ground,79 
and the lines which they fix for the same in making 
conveyances of their property.80 

Width where prescription is under color of defec¬ 
tive proceedings. A qualification of the general 
statement that the width of a prescriptive highway 
is measured by the actual user exists where a high¬ 
way is acquired by prescription under color of de¬ 
fective proceedings to establish the same. In this 
event the width of the highway is ordinarily the 
width of the highway so attempted and intended to 
be established, although the user does not extend 
over that entire width ;8l and, on the other hand, 
the width of the highway is limited to the bounds 
of the highway so attempted and intended to be es¬ 
tablished, where there has been no actual adverse 
user of lands outside of those bounds.^^. The qual¬ 
ification does not apply where part of the highway 
as attempted to be established has been inclosed and 


§ 21 

exclusively used and occupied by the owner during 
the prescriptive period ;83 and if there has been 
an adverse user by the public, for the prescriptive 
period, of lands outside of the bounds of a highway 
so attempted to be established the user governs the 
width of the highway.84 

§ 21. Ascertainment and Entry of Record 

In lome states there are statutes providing for the 
ascertainment, description, and entry of record, by the 
proper authorities, of highways existing by user. Pro¬ 
ceedings under such a statute must compiy with all the 
requirements of the iaw and not disregard constitutional 
rights of the landowners. 

In some states, highways established by user or 
prescription need not be recorded and the re¬ 
fusal of the county court to recognize the existence 
of a prescriptive highway does not affect its exist¬ 
ence as such, or the vested rights of the public 
therein.88 However, in states wherein statutes pro¬ 
viding for the ascertainment, description, and entry 
of record, by the proper authorities, of highways 
existing by user, for the full period fixed by stat¬ 
ute, have been enacted, such statutes, if applicable 
and in force at the time, will be accorded effect^ 
To entitle a highway to be entered of record, it 
should be ascertained and described with the same 
certainty that would be necessary in originally es¬ 
tablishing a highway.88 The power of the highway 
commissioners, under the statutory provisions re¬ 
lating to ascertainment, is limited to ascertaining 
the boundaries of the road according to the actual 


73. Miss.—Campbell v. Covington 
County. 137 So. Ill, 161 Miss. 374. 

l^aok of necessity for greater wldtli 
Where a right of way by prescrip¬ 
tion has been gained by the public 
through the use of a road and bridge, 
and there was no showing of any ne¬ 
cessity for a road and bridge of any 
greater width for the convenient use 
of the road or bridge or for the main¬ 
tenance or repair of the road and 
bridge, the width of the road was 
limited to the width maintained and 
used.—Clark v. Taylor, 9 Alaska 398. 

74. Wash.—^In re West Marginal 
Way. 186 P. 644, 109 Wash. 116. 

29 C.J. p 389 note 86. 

Presumption as to highway being of 
statutory width see Infra § 23. 

75. Miss.—Campbell v. Covington 
County, 187 So. Ill, 161 Miss. 374. 

29 C.J. p 389 note 87. 

76. Mich.—Trowbridge v. Van Wag¬ 
oner, 296 N.W. 689, 296 Mich. 687. 

Minn.—^Marchand v. Maple Grove, 51 
N.W. 606, 48 Minn. 271. 

77. W.Va.—Belp v. Calhoun County 
Court, 156 S.B. 754, 110 W.Va. 7. 

29 C.J. p 889 note 89. 


78. Ill.—Village of Wlnnetka v. Ly¬ 
ons, 154 N.S3. 207, 323 Ill. 486. 

29 C.J. p '389 note 90. 

79. Ill.—^Village of Wlnnetka v. Ly¬ 
ons, supra. 

N.H.—Hoban v. Bucklin, 184 A. 362, 
88 N.H. 73, modified on other 
grounds 186 A. '8, 88 N.H. 73. 

Pa.—Fritchey v. Commonwealth, 200 
A 623. 831 Pa. 179. 

Vt.—Gore v. Blanchard, 118 A 888, 
96 Vt. 334. 

W.V€U—^Relp V. Calhoun County 
Court, 166 S.B. 754, 110 W.Va. 7. 

39 C.J. p 389 note 91. 

8a Pa.—Washington Borough v. 
Steiner, 25 Pa.Super. 392—Com¬ 
monwealth V. Llewellyn, 14 Pa.Su¬ 
per. 214. 

80.. Me.—Pillsbury v. Brown, 19 A 
858, 82 Me. 450; 9 L.B.A 44. 

29 C.J. p 389 note 93. 

8flL Ill.—Samuell v. Sherman, 48 N. 
B. 576, 170 IlL 265. 

Wis.—Konkel v. Pella, 99 N.W. 463, 
122 Wis. 148. 

83. Mich.—Watz v. Sunderland, 110 
N.W. 607, 147 Mich. 96. 

Wis.—^Town of Buchanan v. Wolflng- 

i er, 298 N.W. 176, 337 Wis. 662. 
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Part of strip, outside of used poru 
tton, fanaed by o'wner 

Cal.—^Riverside County v. Leslie, 29>3 
P. 981, 109 Cal.App. 238. 

84b Or.—^Bayard v. Standard Oil Olaf.. 
63 P. 614, 38 Or. 438. 

29 C.J. p 389 note 96. 

86b Iowa.—^Kinsinger v. Hunter, 193 
N.W. 264, 196 Iowa 651. 

Mich.—Trowbridge v. Van Wagoi^ex^ 
296 N.W. 689, 296 Mich. 687. 

29 C.J. p '390 note 97. 

ElglLways estabUslied by having bees, 
worked at pubUo expeiLsa and hy 
public user 

Idaho.—^Meservey v. Gulllford, 93 P. 
780, 14 Idaho 138. 

aa Mo.—State v. Wells, 70 Mo. 6X 
—^Brown v. Kansas City. St J. ft 
C. B. R. Co., -20 Mo.App. 437. 

Recognition by public authorities, er 
absence thereof, during prescrip¬ 
tive period see supra S 10. 

87. Ind.—^McCreery v. S^lis, 67 T.R 
673, 162 Ind. 265. 

29 C.J. p 890 notes 99 [a], [b], 1. 

88b Ind.—Stephenson v. Farmer, 49 

I Ind. 234. 

I 29 C.J. p 390 note 2. 
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use during the period,89 and does not extend to 
changing the course of the highway.^o 

The proceedings in such cases are entirely stat¬ 
utory, and compliance with all the requirements of 
the law is essential.^i Also, the constitutional 
rights of landowners must be respected in the pro- 
ceedings.82 Such proceedings are summary in their 
character,93 and may be instituted and maintained 
by the proper board of county commissioners on its 
own motion,84 without petition,®^ but, if moved for 
by any person other than the board of commission¬ 
ers, a petition is proper,®6 although a written peti¬ 
tion is not necessary in either case.9^ If in writing, 
the petition need not be signed,98 but it should state 
the names of the owners of lands affected.®® Prop¬ 
er notice should be given such owners but a vol¬ 
untary appearance, without objection, by all the 
owners cures the failure to give proper notice,^ 
or to state the names of all the owners in the peti- 
.tion.8 It has been both held^ and denied® that the 
sufficiency of a petition may be tested by demurrer 
or motion. A motion to dismiss a petition, no 
ground for such motion being specified, is properly 
overruled.® 

The petitioners and the owners of the land over 
which the highway runs are adverse parties,and 
any person competent to sue may, by petition or mo¬ 
tion, make himself a party to the proceeding.® 

Viewers are not required in such proceedings;® 
and the only issue to be tried is whether the alleged 


highway has existed by user for the prescriptive 
period with the consent of the owners, or has been 
laid out and not recorded.^® The burden is on the 
petitioner to show the width of the way as used,^^ 
and that none of an objector's land would be uncon¬ 
stitutionally taken.i2 It is competent to prove facts 
tending to show dedication, as well as user.^8 

A judgment recording a highway is binding on 
petitioners and owners of land over which the high¬ 
way runs.^^ 

Review. Any person aggrieved by the final ac¬ 
tion of the board of commissioners may have his 
remedy either by injunction^® or appeal,^® as the 
circumstances of the case may require. A mere 
judgment for costs against remonstrant is not a 
final judgment from which an appeal will lie.!*^ 

§ 22. Pleading 

General rules of pleading are applied In determining 
the necessity and sufflclency of, and In construing, al¬ 
legations of the establishment of a highway by user or 
prescription, as well as in determining the admissibility 
of evidence under the pleadings. 

A bill, complaint, or petition based on the exist¬ 
ence of a public highway, and not alleging its es¬ 
tablishment by another permissible mode, must, to 
be sufficient, allege its establishment by prescrip¬ 
tion, user, or limitation.^® So, also, a defense in 
ejectment that the locus in quo is a highway by pre¬ 
scription must be pleaded in order to be proved.^® 
Such a plea is not objectionable as a plea of acqui- 


89- Ind.—^Bvans v. Bowman, 108 N. 

E. 956, 183 Ind. 264. 

29 C.J. p '390 note 3. 

80l N.T.—Beiaheim v. People, 39 N. 
T.S.2d 333. 

91. Ind.—^McKeen v. Porter, 34 N.B. 
223, 134 Ind. 483. 

29 C.J. p 390 note 4. 

92. Oa. —^Milam v. Sproull, 36 Ga. 
893. 

Ind.—McCreery v. Eallls, 67 N.B. '673, 
162 Ind. S55. 

93. Ind.—Gibbons v. Copper, 67 Ind. 
81. 

94. Ind.—^Hlgham v. Warner, 69 Ind. 
549—Gibbons v. Copper, 67 Ind. 81. 

95. Ind.—^Hlgham v. Warner, 69 Ind. 
549—Gibbons v. Copper, 67 Ind. 
81, 

96^ Ind.—Hlgliani v. Warner, 69 Ind. 
549. 

29 -C.J. p 890 note 8. 

97. Ind.—^Higliajn v. Warner, supra. 

9B, Ind.—Souera v. Walters, 99 N.B. 
1002, 178 Ind. 699—Vandever v. 
Ger^wller, 63 Ind. 185. - 

■99L .Ind.—Souers v. Walters. 99 N.B. 
1002, 178 Ind. 599—^Vandever v. 
Garshwiler, 63 Ind. 185. 


1- Ind.—Souers v. Walters, 99 N.B. 

1002, 178 Ind. 699. 

29 aj. p 390 note 12. 

9L Ind.—Orton v. Tilden, 10 N.B. 

936, 110 Ind. 131. 

29 C.J. p 390 note 13. 

3. Ind.—Orton v. Tilden, supra. 

4. Ind.—^Vandever v. Garshwller, 63 
Ind. 186. 

6. Ind.—Gibbons v. Copper, 67 Ind. 
81. 

6L Ind.—^Vandever v. Garshwller, 63 
Ind. 185. 

7- Ind.—Souers v. Walters, 99 N.B. 
1002, 178 Ind. 599. 

8. Ind.—Gibbons v. Copper, 67 Ind. 
81. 

9, Ind.—^Vandever v. Garshwller, 63 
Ind. 185. 

la Ind.—^V^dever v, Garshwller, 
supra. 

29 C.J. p 390 note 20. 

11. Ind.—^Kruse v. Kemp, 102 N.B. 
183, 179 Ind. 650. 

la. Ind.—McCreery v. PaUls, 67 N. 

B. 673, 162 Ind. 255. 

13. Ind.—McKeen v. Porter, 34 N.B. 

-223, 184 Ind. 483. 

29 C.J. p .391 note 24. 
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14. Ind.—Souers v. Walters, 99 N.B. 
1002, 178 Ind. 599. 

15- Ind.—Gibbons v. Copper, 67 Ind. 
81. 

16. Ind.—Yelton v. Addison, 101 Ind. 
58—Gibbons v. Copper, 67 Ind. 81. 

17. Ind.—^Louden v. Blice, 145 N.B. 
763, 195 Ind. 507. 

18. Mo.—Gibson v. Judges of Chris¬ 
tian County Court, 268 S.W. 700, 
217 Mo.App. 460. 

Pleadings hSld snfllotent 

(1) In general. 

Ala.—Bellvue Cemetery Co. v. Mc- 
Bvers, 57 So. 375, 168 Ala. -535. 

Md.—County Com'rs of Carroll Coun¬ 
ty V. Klckell, 126 A. 711, 146 Md. 
463. 

Mont.—Violet v. Martin, 205 P. 221, 
62 Mont. 335. 

Tex.—^Langerhans v. Pape, Clv.App., 
37 S.W.2d '287. 

(2) To apprise defendant of loca¬ 
tion of road.—Gray y. Magee, '24 P. 
2 d 948, 133 Cal.App. 658. 

19. N.T.—^Burlew v. Hunter, 58 N. 
' T.S. 453,'41 App.Dlv. 148. 

I 29 C.J. p 391 note 32. 
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sition of title to land by parol.20 Where defend¬ 
ant by counterclaim seeks to have a road adjudged 
a public highway by user, he is required to de¬ 
scribe it with such reasonable certainty as to iden¬ 
tify it.2i However, a general description is suffi¬ 
cient where plaintiff in his complaint described the 
same roadway and there is no issue as to the iden¬ 
tity of the roadway, but only as to whether it is 
a private way or public highway.22 The answer 
and plea in a particular case may be insufficient to 
show that plaintiff is estopped to claim that a road 
is a public highway by user or prescription.23 

The pleadings and proof must correspond.24 Un¬ 
der a general denial it is competent to show that 
the use was permissive, and not adverse ;25 and ev¬ 
idence of a specific description of the highway is 
admissible, although the description is alleged gen- 
erally.26 

Construction. An allegation that a road had been 
used as a highway for more than ten years prior to 
the commencement of the action cannot be treated 
as definitely describing a longer period than ten 
years and one day.27 

§ 23. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 


a. PresmiLptions and Burden of Proof 

Tha general burden of proving a highway by user 
or prescription rests on the party asserting the exist¬ 
ence of such highway; but sometimes the existence of 
certain elements of prescription Is presumed, as from 
open and notorious, or unexplained, public user for the 
required period, and In such case the burden of ad¬ 
ducing evidence shifts so as to make It incumbent on 
the party denying the existence of a prescriptive high¬ 
way to present evidence showing that the use was under 
license or permission, rather than under an adverse 
claim of right. 

Generally speaking, the burden of proving a 
highway by user or prescription is on the party 
who asserts the existence of such highway.28 It 
is incumbent on him to prove public user22 for the 
statutory or prescriptive period,^® and that such 
user was adverse,®^ under claim of right,22 contin- 
uous,22 uninterrupted,^^ and with knowledge of the 
owner.25 Furthermore, he has the burden of prov¬ 
ing any additional matters which, in the particular 
state, are considered essential to the creation of 
a highway by user or prescription, such, as recog¬ 
nition or control of the road by the public authori¬ 
ties,28 and consent or. acquiescence,2'7 or lack of 
consent,22 by the landowners. However, a pre¬ 
sumption of the existence of a highway by prescrip¬ 
tion, or of the existence of certain elements of pre¬ 
scription, shifts, to the party denying the exist¬ 
ence of a prescriptive highway, the burden of ad- 
' ducing evidence29 to explain away the presump- 


2a Ky.—^Rose v. Stephens, 112 S.W. 
676. 

29 C.J. p 391 note 33. 

21. Utah.—Sullivan v. Condas, 290 
P. 954, 76 Utah 686. 

22. Utah.—Sullivan v. Condas, su¬ 
pra. 

23. Ill.—Merkel v. Woodslde, 254 IlL 
App. 203, transferred, see 165 N.E. 
163, 333 Ill. 489. 

24. Idaho. Meservey v. Gulliford, 
93 P. 780, 14 Idaho 133. 

29 C.J. p 391 note 35. 

25. Wash.—Dennis v. Gary, 105 P. 
172, 56 Wash. 112. 

2a Utah.—Sullivan v. Condas, 290 
P. 954, 76 Utah 585. 

27. Idaho.—Meservey v. Gulliford, 
93 P. 780, 14 Idaho 133. 

2a N.T.—Rochford v. State, 274 N. 
Y.S. 656, 163 Mlsc. 289, affirmed 282 
N.Y.S. 264, 246 App.Div. 794. 

Tex.—Yturrla Town & Improvement 
Co. v. Hidalgo County, Civ.App., 
125 S.W.2d 1092. 

29 C.J. p 391 note 38. 

29. Ill.—Stengl v. Starr Bros., 18 N. 
B.2d 179, 370 Ill. 118—Poeller, for 
Use of Town of Shiloh Valley v. 
Griffin, 32 N.K2d 938, 309 ULApp. 
238. 


S.C.—State V. Miller, 125 S.E. '298, 130 
S.C. 162. 

29 C.J. p 391 note 39. 

3a Ill.—Stengl V. Starr Bros., 18 N. 
H.2d 179, 370 IlL 118—Poeller. for 
Use of Town of Shiloh Valley v. 
Griffin, 32 N.m2d 938, 309 IlLApp. 
238. 

S.C.—State V. Miller, 125 S.B. 298, 
130 S.C 162. 

29 C.J. p 391 note 41. 

31. Ill.—Stengl V. Starr Bros., 18 N. 
B.2d 179, 370 Ill. 118—Poeller, for 
Use of Town of Shiloh Valley v. 
Griffin, 32 N.E.2d 938, 309 ULApp. 
•238. 

S.C.—State V. Miller, 126 S.E. 298, 180 
S.C. 162. 

29 C.J. p 391 note 89. 

32. Ill.—Stengl v. Starr Bros., 18 N. 
H..2d 179, 370 IlL 118—Poeller, for 
Use of Town of Shiloh Valley v. 
Griffin. 32 N.E.2d 938. 809 IlLApp. 
238. 

S.C.—State V. Miller, 126 S.E. 298, 
130 S.C. 152. 

Tex.—Boone v. City of Stephenvllle, 
Civ.App., 37 S.W.2d 342, 844, citing 
Corpus Juris. 

29 C.J. p 891 note 40. 

3a Ill.—Stengl V. Starr Bros., 18 N. 
B,2d 179, 370 IlL 118—Poeller, for 
Use of Town of Shiloh Valley v. 
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Griffin, 32 N.E.2d 988, 309 ULApp. 
238. 

S.C.—State V. Miller, 125 S.E. -298, 130 
S.C. 152. 

29 C.J. p 391 note 41. 

34u IlL—Stengl v. Starr Bros., 18 N. 
E.2d 179, 370 Ill. 118—Poellfer, for 
Use of Town of Shiloh Valley v. 
Griffin. 32 N.E.2d 938. 809 ULApp. 
238. 

35. Ill.—Stengl V. Starr Bros., 18 N. 
E.2d 179. 370 Ill. 118—Poeller, for 
Use of Town of Shiloh Valley v. 
Griffin, 32 N.E.2d 938, 309 ULApp. 
238. 

3a Wyo.—^Board of Com'rs of Sher¬ 
idan County V. Patrick, 104 P. 531, 
18 Wyo. 130, rehearing denied 107 
P. 748, 18 Wyo. 130. 

Recognition by public authorities as 
element see supra 9 10. 

37. Mass.—Sprow v. Boston & A. R. 

Co., 89 N.E. 1024, 163 Mass. SSO. 
Consent, or absence thereof, as ele¬ 
ment see supra § 16._ 
aa Ill.—Stengl V. Starr Brqa, 18 N. 
■ B.2d 179, 370 Ill. 118—Poeller, for 
Use of Town of Shiloh Valley, v. 
Griffin, 82 N.E.2d 938, 309 Ill.App. 
238. 

39. IlL—Thorworth v. Scheets, llO 
N.B. 42, 269 Ill. 573—Toof v. Deca¬ 
tur, 19 ULApp. 204. 
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tion,40 and to show that the use was merely per¬ 
missive,^^ or under license^^ inconsistent with a 
claim of right in the public,^8 or was not under a 
claim of right adverse to the owners.^* 

The adverse character of public user of land as a 
road may be presumed or inferred from all the cir¬ 
cumstances and, according to some authorities, 
the unexplained public user of a road as a highway 
for the prescriptive period raises a presumption of 
the existence of the other elements of a highway 
by user,*® such as that the use was adverse^^ and 
under a claim of rights® So, also, it is said that, in 
the absence of proof that the use was permissive, 
the use and enjoyment of a roadway by the public 
for the statutory or prescriptive period creates a 
presumption of a grant,or of a way by prescrip¬ 
tion.®® Furthermore, open and notorious use of 
a highway is presumed to have been adverse and 
under a claim of right,except where the circum¬ 
stances of the case, such as the character of the 
land and the nature and extent of the user, raise 
a presumption that the use was with the permission 


of the owner and such open and notorious use is 
usually sufficient to raise a presumption that the 
owner had notice thereof.®® However, the use of 
vacant, uninclosed, and unoccupied land for a high¬ 
way will be presumed to have been by permission 
and not adverse ;®4 and even though such use was 
open and notorious, the owner will not be presumed 
to have had notice thereof,®® especially where he 
resided at a distance from the land.®® Also, there 
is authority for the propositions that the user of a 
way was permissive and not adverse ;®^ user will be 
presumed to have been permissive in a case of doubt 
or uncertainty as to its character,®® or where there 
was a mere deviation beyond the bounds of an es¬ 
tablished highway which may be accounted for by 
topographical difficulties or carelessness of travel¬ 
ers as to the true line;®® there is no presumption 
that use of land as a way by the public was with¬ 
out the permission of the owner;®® no presumption 
of an adverse claim is raised by the mere use of 
land for the purpose of a road;®i no presumption 
of adverse use arises merely from using what is 
open to use,®® or from the mere fact of user by 


40. Ky.—Smith y. Pennington, 91 S. 
W. 730. 122 Ky. 355. 28 Ky.L. 1282. 
8 i.R.A..N.S.. 149. 

29 C.Jr. p 392 note 49. 

41. Ala.—Central of Georgia By. Co. 
y. Faulkner, 114 So. 686, 217 Ala. 
82. 

m.—^Mudge y. Wagoner, 151 N.E. *276, 
320 Ill. 257. 

Mo.—Wallaeh v. Stetina, App., 28 S. 
W.3d 389, transferred, see. Sup., 20 
S.W.2d 663—^Bosendahl y. Buecker, 
App., 27 S.W.2d 471. 

29 C.J. p 392 note 48. 

48. Ill.—Merkel y. Woodside, 254 IlL 
App. 203, transferred, see 165 N.Ei. 
163. 288 HI. 489. 

43, Ill.—^Van Amburg y. Beynolds, 
28 N.E.2d 694. 372 Ill. 317—Need- 

■ Tiom V. Village of Winthrop Har¬ 
bor, 162 N.E. 468, 331 Ill. 523—Lee 
y. Dickman, 147 N.E. 380, 316 Ill. 
529. 

44. CaL—Gray v. Magee, 24 P:2d 948, 
133 Cal.App. 653. 

46. Tex.—^Dayls v. Meckel, Ciy.App., 
67 S.W.2d 622. 

29 C.J. p 379 note 62. 

4a Ill.—^Thorworth y. Scheets, llO 
N.E. 42, 269 Ul 578. 

29 C.J. p 892 note 46. 

47. Ind.—Cozy Home Realty Co. v. 
Ralston, 14 N.E.2d 917, 214 Ind. 
149. 

Mo.—Rosendahl y. Buecker, App., 27 
S.W. 471. 

48. Ill.—^Town of Littleton v. Maiv 
tin. 284 I11.APP. 219. 

Ind.—Cozy Home Realty Co. v. Ral¬ 
ston, 14 N.E.2d 917, 1214 Ina 149. 


Mo.—^Rosendahl y. Buecker, App., 27 
S.W.2d 471. 

29 C.J. p 392 note 46 fal 
Ooutiiuied and. tmlntemipted use as 
a highway for the statutory period 
is presumed to be under claim of 
right.—^Village of Winnetka v. Ly¬ 
ons. 154 N.E. 207, 323 Ill. 486. 

48. IlL—Koch y. Mraz, 165 N.E. 343, 
234 IlL 67—Lee y. Dickman, 147 N. 
E. 380, 316 IlL 529—Merkel y. 
Woodside, 254 IlLApp. 203, trans¬ 
ferred, see 165 N.E. 163, 333 IlL 
489. 

Mo.—^Rosendahl y. Buecker, App., 27 
S.W.2d 471. 

Presumptions underlying doctrines of 
prescription or long user as ap¬ 
plied to highways see supra 5 3. 

60. IlL—Koch y. Mraz, 165 N.E. 348, 
234 IlL 67—^Lee y. Dickman, 147 N. 
E. 380, 216 IlL 629—Merkel y. 
Woodside, 264 IlLApp. 203, trans- 
ferrea see 165 N.E. 168, 338 IlL 
489. 

Rresiunptlon. that grant or use was 
prssozlirtlye 

Ill.—^Van Amburg y. Re3molds, 28 N. 
E.2d 694, 372 UL 817. 

61. Vt—Gore v. Blanchard, 118 A. 
888, 96 Vt. 234. 

52. VL—Gore v. Blanchard, supra. 

63. IlL—^Dimon y. People, 17 UL 416. 
Iowa.—State v. Teeters, 66 N.W. 764, 

97 Iowa 458. 

64. Ark.—Caddo Riyer Lumber Co. 
y. Rankin, 295 S.W. 62, 174 Ark. 428 
—^Merritt Mercantile Co. v. Nelms, 
269 S.W. 568, 168 Ark. 46. 

UL—Gietl y. Smith, 151 N.E. 25'8, 320 
IlL 467. ' 


Ind.—Strlngham y. Chicago, 1. & L,. 
Ry. Co., 141 N.E. 247, 81 InaApp. 
20 . 

Wash.—Steyens County y. Burrus, 40 
P.2d 126, 180 Wash 420. 

29 C.J. p 291 note 40 [c] (1). 
Adverse character not Inferred 

(1) A mere user by public of a 
way through uninclosed woodland for- 
any length of time is insufficient of 
itself to support an Inference that 
the use was adverse and hostile to* 
rights of owner.—Savannah River 
Lumber Corporation v. Bray, 200 S. 
E. 760, 189 S.C. 337. 

(2) Adverse character of use is not 
inferred as matter of law, from un¬ 
interrupted use for period of twenty 
years or more.—State v. Miller, 125 
S.E. 298, 130 S.C. 15-2. 

66. Iowa.—State v. Kansas City, St. 
J. & C. B. R. Co., 45 Iowa 189. 

661 Iowa—State v. Kansas City, St 
J. & C. B. R. Co., supra 

67. Iowa—Culver v. Converse, 224 
N.W. 884, 207 Iowa 1173. 

5& Ala—^Bellvue Cemetery Co. v.. 

McEvers, 53 So. 272, 168 Ala 685. 
59. Minn.—^McCasland y. Walworth. 
Township, 167 N.W. 715, 132 Minn. 
460. 

Wis.—^Randall v. Rovelstad, 81 N.W. 
819, 105 Wis. 410. 

OOl Me.—^Anderson y. Dyer, 78 A.. 
458, 107 Me. 342. 

61. Ala—Gosdln v. Williams, 44 So.. 
611. 151 Ala 592. 

29 aj. p 377 note 44 [c]. 

62. Masa—Sprow v. Boston & A. R.. 
Go., 39 N.E. 1024, 168 Masa 380. 
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the public for the period required to establish a 
public way by prescription;®® and that where the 
original use was permissive, there is no presumption 
that continued use or possession was under an ad¬ 
verse claim.®4 The distinction, if any, as to the 
presumption to be applied, between city and rural 
property, cannot properly be invoked where lots, 
although technically city lota, are rural in nature.®® 
Presumption as to establishment, by user or pre¬ 
scription, of county highway rather than town way 
is considered supra § 20. 

Width and side lines. A highway by prescrip¬ 
tion is presumed to be of statutory width,®® unless 
the facts and circumstances clearly indicate that the 
abutting owner limited the width.®"^ According to 
some authorities, however, there is no presumption 
as to the width of a highway by user;®® and in a 
suit to establish plaintiiTs right as a member of 
the public, he has the burden of establishing the 
location of the side lines of the highway.®® 

Freedom of owner from legal disability. The 
party asserting the existence of a highway by pre¬ 
scription has the burden of proving that the own¬ 
ers were free from legal disability, and were per¬ 
sons against whom a prescriptive right could be ac¬ 
quired by adverse use,*^® where the prescriptive 
right is claimed against some one other than a party 
to the suit or some person under whom he claims, 
but not where it is asserted against a party to the 


suit and his predecessors in title.^® 
b. Admissibility 

Any competent evidence tending to show that the 
road In question Is or Is not a public highway by user or 
prescription Is admissible to prove or disprove the exist¬ 
ence of such highway by user or prescription. 

The fact of the existence of a public highway 
may be proved or disproved by any competent ev¬ 
idence,*^® either written*^^ or parol.*^® Circumstan¬ 
tial as well as direct evidence is admissible.*^® Dec¬ 
larations of the owner of the land over which the 
road runs,^*^ or of the public authorities,^® tending 
to show that it is or is not a highway, are admis¬ 
sible as are also acts of the public authorities in 
working or otherwise recognizing the highway,*^® 
in allowing a road tax to be worked out on the 
road in question,®® or in refusing to assess the land 
for taxation.®! Evidence may be given that it is 
the general understanding in the community that 
the locus in quo is a highway.®® Assuming that ac¬ 
ceptance of the road by the public is essential to the 
establishment of a highway by prescription, pub¬ 
lic use is itself evidence of acceptance.®® 

An order of the public authorities refusing to 
discontinue a road, on the ground that it is not a 
highway, does not constitute evidence that such 
road is not a highway by prescription.®^ Evidence 
on the question of public necessity is not important 
beyond explaining the nature of the user;®® and 


•63. Maas.—^Bullukian v. Inhabitants 
of Town pf Franklin, 142 N.B. 804, 
248 Mass. 161. 

64. Iowa.—^Du^n v. Zurmuehlen, 
211 N.W. 986, 203 Iowa 1114. 

29 C.J. p 391 note 40 [c] (2). 

Ky.—Bell v. Smith. 55 S.W.2d 
398, 246 Ky. 470. 

66. Me.—^Pillsbury v. Brown, 19 A. 
858, 82 Me. 450, 9 L-R-A. 94. 

29 C.J. p 392 note 60. 

Tatentlon. of owner as to width 
Landowner who permits road to be 

acquired by prescription is presumed 

to have intended road of legal width. 

—^Krltzberger v. Traill County, 242 

N.W. 913, 62 N.D. 208. 

67. Idaho.—Meservey v. Gulliford, 
93 P. 780, 14 Idaho 133. 

29 C.J. p 392 note 51. 

68. Wis.—^Nicolai v. Wisconsin Pow¬ 
er & Light Co., 277 N.W. 674, 227 
Wis. 83. 

69. N.H.—Hoban v. Bucklin, 184 A. 
362, 88 N.H. 73, modified on other 
grounds 186 A. 8, 88 N.H. 73. 

TO. Tex.—Wright v. Fanning, Civ. 
App., 86 S.W. 786—^Bvans v. Scott, 
83 S.W. 974, 37 Tex.Cly.App. 873. 


71. Tex.—^Austin v. BCall, 67 S.W. 
563, 93 Tex. 591. 

29 C.J. p 391 note 45. 

72. Tex.—^Tturria Town & Improve¬ 
ment Co. V. Hidalgo Ooxmty, Civ. 
App., 125 S.W.2d 1092. 

73. Ky.—^Tolliver v. Louisville & N. 

R. Co., 10 S.W;2d 623, 226 Ky. 132. 
Tenn.—Current v. Stevenson, 116 S. 

W.2d 1026, 1027, 173 Tenn. 250, 
quoting Corpus Otizls. 

29 C.J. p 392 note 52. 

74. Tenn.—Current v. Stevenson, su¬ 
pra, quoting Corpus JUxls. 

29 C.J. p 392 note 63 [al-[e]. 

Maps and records 

Cal.—Gray v. Magee, 24 P.2d 948, 

I 183 Cal.App. 653. 

29 C.J. P 392 note 53 [a], [e]. 

7B. Tenn.—Current v. Stevenson, 116 

S. W.2d 1026, 1027, 173 Tenn. 260, 
quoting Corpus juris. 

Tex.—Compton v. State, 109 S.W.2d 
761, 133 Tex.Cr. 211. 

29 C.J. p 392 note 54. 

76. Mo.—School Dist No. 84 v. Too- 
loose, 195 S.W. 1023. 

77. Ind.—Sullivan v. State, 52 Ind. 
809. 

Tenn.—Current v. Stevenson, 116 S. 
W.2d 1026, 1027, 173 Tenn. 260, 
quoting Corpus Juris. 
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78- Tenn.—Current v. Stevenson, su¬ 
pra, quoting Corpus Juris. 

29 C.J. p 892 note 66. 

79. Ala.—Central of Georgia Ry. Co, 

V. Faulkner, 114 So. 686, 217 Ala- 
82. 

Tenn.—Current v. Stevenson, 116 S. 

W. 2d 1026, 1027, 173 Tenn. 260, 
quoting Corpus Juris, 

29 C.J. p 392 note 67. 

80. Mich.—Wicks v. Ross, 37 Mich. 
464. 

Tenn.—Current v. Stevenson, 116 S. 
W.2d 1026, 1027, 178 Tenn. 260, 
quoting Corpus Juris. 

81. Mich.—Grandville v. Jenlaon, 47 
N.W. 600, 84 Mich. 54, affirmed 49 
N.W. 644, 86 Mich. 667. 

Tenn.—Current v. Stevenson, 116 S. 
W.2d 1026, 1027, 178 Tenn. 260, 
quoting Corpus Juris. 

83. Tenn.—Current v. Stevenson, su¬ 
pra, quoting Corpus Juris. 

29 C.J. p 392 note 60. 

83. Iowa.—Kinsinger v. Hunter, 192 
N.W. 264, 196 Iowa 661. 

8di Mass.—Commonwealth v. Petit- 
cler, 110 Mass. 62. 

86. Iowa.—^Hougham v, Harvey, 40 
Iowa 634. 
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evidence of an attempt to lay out a highway by le¬ 
gal proceedings is admissible to prove the existence 
of a highway by .user, in the same locality, but not 
of one in a different locality.*® 

c. Weight and Suficieiicy 

Ordinarily, a preponderance of the evidence le the de¬ 


gree of proof considered necessary and sufficient to show 
the establishment of a public highway by user or pre« 
soriptlon. 

The establishment of a public highway by pre¬ 
scription must be shown by a preponderance of the 
evidence;**^ and sometimes it is said that the evi- 


86. Wls.—^Bartlett v. Beardmore, 43 
N.W. 492, 74 Wls. 485. 

29 C.J. p 393 note 61. 

87. Md.—^Easter v. Overlea Land Co., 
99 A. 893, 129 Md. 627. 

Wash.—^Hebish v. Pacific County, 10 
. P.2d 99'9, 168 Wash. 91. 

Bvldenoe held snfilcieiLt 

(1) To show establishment of pub¬ 
lic highway by prescription or user. 
X7.S.—rSchiefelbeln v. U, S., C.C.A. 

Iowa, 124 F.2d 945. 

Ala.—Williams v. Burt, 140 So. 761, 
224 Ala. 442—Gulf States Steel 
Co. v. Beveridge, 96 So. 587, 209 
Ala. 473. 

Ark.—^Bngler v. Incorporated Town of 
Mountalnburg, 120 S.W.2d 570, 196 
Ark. 1178—^Holt v. Crawford Coun¬ 
ty, 277 S.W. 620, 169 Ark. 1069. 
CaL—Cray v. Magee. 24 P.2d 948, 133 
CaLApp. 653. 

lU.—Mudge V. Wagoner, 161 N.B. 276, 
320 Ill. 357. 

Iowa.—Kinslnger v. Hunter, 192 N.W. 
264, 195 Iowa 651. 

Kan.—^Krlng v. West, 300 P. 1080, 183 
EAn. 456. 

Mich.—Village of RIvervlew v. A. G. 
Liggett & Sons Co., 234 N.W. 116, 
263 Mich. 23. 

Mo.—Phelps V. Docklns, 284 S.W. 
1022. 

Neb.—^Lancaster County v. Graham, 
236 N,W. 838. 120 Neb. 785. 

N.D.—Hillsboro Nat. Bank v. Acker¬ 
man, 189 N.W. 667, 48 N.D. 1179. 
Tex,—Miller v. Moravletz, Civ.App., 
69 S.W.2d 242—^Perry v. Jaggers, 
Clv.App., 9 S.W.2d 143, error dis¬ 
missed—Tolbert v. McClellan, Civ. 
App., 241 S.W. 206. 

Utah.—Jeremy v. Bertagnole, 116 P. 
2d 420, 101 Utah 1-—Sullivan v. 
Condas, 290 P. 954, 76 Utah 685. 

29 C.J. p 398 note 66 [a] <1). 

(2) To show existence, by user or 
prescription, of public highway of 
certain width.—^Van Amburg v. Reyn¬ 
olds, 23 N.E.2d 694, 372 lU. 817— 
Town of Ellison v. Brent, 228 Ill.App. 
438. 

29 aj. p 393 note 65 [a] (3). 

(8) To show that strip of land was 
part of public roadway by prescrip¬ 
tion,—Gllleland v. Rutt, Mo.App., 68 
S.W.2d 199. 

<4) To sustain finding that road at 
point in controversy had been well 
defined as a passageway and that 
there had been no material change 
In Its course or location for, period 
of time necessary to establish a road 


by prescription.—Wilson v. Williams, 
87 P.2d 683, 43 N.M. 173. 

(6) To support finding that road 
was continuously and uninterrupt¬ 
edly used as public thoroughfare for 
more than ten years.—Lindsay Land 
& Live Stock Co. v. Churnos, 286 P. 
646, 75 Utah 384. 

(6) To support finding that public 
generally, under a claim of right, 
had used particular strip of road in 
auestlon for a period of ten years 
without interruption or substantial 
change.—^Yturria Town & Improve¬ 
ment Co. V. Hidalgo County, TexClv. 
App., 126 S.W.2d 1092. 

<7) To sustain finding that the 
public had adversely used the road¬ 
way for more than thirty years.—Cox 
V. Martin, 118 S.W.2d 667, 196 Ark. 
1177. 

<8) To show the existence of a 
highway and a continuous use there¬ 
of without objection for more than 
thirty years.—^Hanson v. Lake View 
Township, 197 N.W. 679, 47 S.D. 268. 

(9) To sustain finding that for 
over forty years a roadway had been 
used by all occupants of defendant’s 
farm and by public at large without 
objection or interruption and that, 
since a certain year, town had cared 
for and maintained roadway as other 
public roads had been kept.— Parley 
V. Roberts. 18 A.2d 386, 91 N.H. 254. 

<10) To show, or sustain, a finding 
that a public way, road, or highway 
was not created or established by 
user or prescription. 

CaL—Gray v. Magee, 292 P. 167, 108 
CaLApp. 570—^Reuter v. Gaudreau, 
209 P. 216, 58 CaLApp. 684. 

La.—^Landry v. Gulf States Utilities 
Co., 118 So. 142, 166 La 1069. 

Md.—^Pennsylvania R. Co. v. Breeden, 
140 A. 82, 154 Md. 82. 

Mass.—^Harvey v. Inhabitants of 
Town of Sandwich, 162 N.E. 626, 
256 Mass. 879. 

Mont.—^Peasley v. Trosper, 64 P.2d 
109, 103 Mont. 401. 

Pa—Commonwealth ex reL Pox v. 
Faux, 95 PaSuper. 482—^Baltz v. 
Snell, 66 Montg.Oo. 289. 

Wash.—Stevens County v. Burrus, 40 
P.2d 125, 180 Wash. 420. 

(11) To Justify refusal of trial 
Judge to find that road had been es¬ 
tablished by prescription.—Hootenal 
County V. Klnman. 47 P.2d 887, 66 
Idaho 1, 

(12) To sustain Judgment for de¬ 
fendants on ground that the road was 
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not a public road.—^Birkey v. Bur- 
guard, Mo.App., 146 S.W.2d 66. 

(13) To sustain findings that use 
of a trail by the public was only 
casual and desultory, and not regu¬ 
lar, and that, therefore, no public 
highway was established by user.— 
Kirk V. Schultz, Idaho, 119 P.2d 266. 

(14) To establish, or sustain a find¬ 
ing, that use of the road by the pub¬ 
lic was permissive. 

Ala.—Williams v. Prather, 196 So. 
118, 239 Ala. 524. 

Tex.—^Weber v. Chaney, Civ.App., 5 
S.W.2d 213, error refused. 

Vt.—Gore v. Blanchard, 118 A. 888. 
96 Vt 234. 

(15) To sustain finding that use of 
roadway by public was not adverse 
but permissive.—Merritt Mercantile 
Co. V. Nelms, 269 S.W. 663, 168 Ark. 
46. 

(16) To prove that use of roadway 
was permissive and not under claim 
of right.—^Moulton v. De Gulbert, 144 
N.R 310, 312 111. 567. 

(17) For other purposes or to show 
other matters see 29 C.J. p 893 note 
65 [a] (2), (4). 

JBvldenoe held InsullloleiLt 

(1) To show the establishment of 
a public road, highway, or passway 
by prescription or user. 

Colo.—^People v. San Luis Valley 
Land & Cattle Co., 5 P.2d 873, 90 
Colo. 23. 

Idaho.—Oregon Short Line R. Co. v. 
City of Caldwell. 226 P. 175, 39 
Idaho 71. 

IlL—Koch V. Mraz, 165 N.E. 343, 384 
Ill. 67—^Needham v. Village of Win- 
throp Harbor, 163 N.E. 468, 831 IlL 
623—^Village of Winnetka v. Lyons, 
164 N.E. 207, 323 IlL 486. 

Iowa.—Culver v. Converse, 224 N.W. 
884, 207 Iowa 1173—Shuler v. In¬ 
dependent Sand & Gravel Co., 209 
N.W. 781, 208 Iowa 134. 

Ky.—^Marrs v. Ratliff, 128 S.W.2d 604, 
278 Ky. 164—Turner Elkhorn Min¬ 
ing Co. V. Spencer, 124 S.W.2d 772, 
276 Ky. 473—Carrlgan v. Kurtz, 121 
S.W.2d 686, 275 Ky. 286—Luscher 
V. Lewis, 63 S.W.2d 170, 246 Ky. 
64. 

Me.—^Plper v. Voorhees. 166 A. 566, 
130 Me. 306—^Littlefield v. Hubbard, 
128 A 285. 124 Me. 299, 38 AL.R. 
1806. 

Mass.—^Bullukian v. Inhabitants of 
Town of Franklin, 142 N.E. 804, 
248 Mass. 151. 

Mo.-^-Bowzer v. State Highway Com- 
mlSBlon, 170 S.W.2d 899. 
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dence must be satisfactory,88 or clear and definite,89 
or dear and convincing,®® or, where the user has 
extended over a long period of years, that very 
slight evidence will be sufficient to show that it was 
enjoyed under a claim of right.®^ According to 
some authorities, evidence of continuous and unin¬ 
terrupted public use of the premises for the statu¬ 
tory period, although uncontradicted, is insufficient 
alone to establish prescriptive title as a matter of 
law;®2 but, as noted in subdivision a of this sec¬ 
tion, other authorities hold that such evidence rais¬ 
es a presumption of the existence of the other ele¬ 
ments of prescription. 

§ 24. Questions of Law and Fact 

Most of the matters involved In a determination of 


whether or not a highway exists by user or prescription 
are questions of fact and are to be decided as such by the 
Jury or court accordingly as the case is tried with or 
without a Jury. 

Whether or not a highway exists by prescription 
is generally a question of fact®® for the jury.®^ 
Thus, where the evidence is sufficient to submit to 
the jury, it is proper and necessary to submit to 
the jury the questions of adverse or permissive 
use,®® notice to the landowner,®® and recognition by 
the public authorities.®*^ The width of the highway 
also presents a question of fact for the jury to 
determine from all the facts and circumstances 
proved,®® or, when the case is tried by the court 
without a jury, it is a question of fact to be de¬ 
termined by the court.®® 


Mont.—Maynard v. Bara, 30 P.2d 93, 

96 Mont. 302. 

Neb.—Mosier v. Herman, 202 N.W. 
876, 113 Neb. 318. 

N.T.—People v. Sutherland, 168 N.B. 
838, 252 N.Y. 86. 

Tex.-^arpenter v. Parmer County, 
C 1 V.APP., 51 S.W.2d 829—Vidaurrl 

V. Martinez, Civ.App., 260 S.W. 661, 
reversed on other grounds Mar¬ 
tinez V. Vidaurrl. Com.App., 276 S. 

W. 999. 

Wls.—Lundberg v. University of No¬ 
tre Dame, 282 N.W. 70, 231 Wls. 
187, rehearing denied 286 N.W. 839, 
231 Wls. 187. 

29 G.J. p 393 note 65 [b]. 

(2) To establish that land had be¬ 
come highway by user prior to ap¬ 
propriation.—^Rochford v. State, 274 
N.Y.S. 666, 153 Mlsc. 239, affirmed 282 
N.Y.S. 264, 246 App.Dlv. 794. 

(3) To prove, or sustain finding of, 
the use of the road by the public for 
the required period.—Moulton v. 
Irish, 218 P. 1063, 67 Mont 604—Vio¬ 
let V. Martin. 205 P. 221, 62 Mont 
336. 

(4) To fix definite date at which 
statute began to run.—Maynard v. 
Bara, 30 P.2d 93, 96 Mont 302. 

(5) To Indicate a use of such char¬ 
acter as Is necessary to establish 
public highway by prescription.— 
Stengl V. Starr Brothers, 18 N.B.2d 
179, 370 Ill. 118. 

(6) To show or prove an adverse 
use by the public. 

Cal.—Rochez & Rochez v. Southern 
Pac. R. Co., 17 P.2d 794, 128 Cal. 
App. 474. 

Mo.—Mayo v. Schumer, App., 266 S. 
W. 649. 

S.C.—State V. Miller, 125 S.E. 298, 
130 S.C. 162. 

(7) To sustain defendant landown¬ 
er’s burden of proving use of road 
by public was permissive only.—^Ros- 
endahl v. Buecker, Mo.App., 27 S.W. 
2d 471. 

(8) To show declaration by police 

39 C.J.S.—60 


Jury that road wan public highway. 
—Landry v. Gulf States Utilities Co., 
118 So. 142, 166 La. 1069. 

88, Iowa.—Shuler v. Independent 
Sand & Gravel Co., 209 N.W. 731, 
203 Iowa 134. 

89. Establishment of prescriptive 
right to use lands outside limits of 
established highway 

Wls.—Randall v. Rovelstad. 81 N.W. 
819, 106 Wls. 410. 

Establishment of prescriptive rlgfht 
to private right of way 

(1) Proof of user, to establish a 
prescriptive right to a private way, 
should be clear and definite.—Burk v. 
Dlers, 169 N.W. 263, 102 Neb. 721— 
29 C.J. p 388 note 60. P 393 note 66. 

(2) The fact must exist that the 
way is used as a public right, and 
it must be proved by some evidence 
which distinguishes the use relied 
on from a rightful use by those who 
have a right to travel over the pri¬ 
vate way, and also from a use which 
is merely casual or incidental or per- 1 
missive.—Bullukian v. Inhabitants of 
Town of Franklin, 142 N.B. 804, 248 
Mass. 161—Sprow v. Boston & A. R. 
Co., 39 N.B. 1024. 163 Mass. 330. 

(3) If the evidence is equally con¬ 
sistent with the view that the uses 
relied on were of the latter charac¬ 
ter, plaintiff falls to sustain the bur¬ 
den of proof resting on him to show 
a use under a claim of right.—Sprow 
V. Boston & A. R. Co., supra. 

To establish highway by pzesozlp- 
tlon, without color of title, by proof 
of travel over It for statutory period, 
testimony must definitely show use 
of IdenUcal strip of land over which 
right Is claimed.—Maynard v. Bara, 
30 P.2d 93, 96 Mont. 302. 

9a Adverse xise 

Before road may be established by 
prescription over land of another, 
evidence must be clear and convinc¬ 
ing that use of road by public was 
adverse and not merely permitted by 
landowner.—^Maynard v. Bara, supra. 
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Convincing evidence 
To arrive at conclusion that a way 
over private lands Is a public road, 
evidence must be convincing that 
public have pursued a definite, fixed 
course continuously and uninterrupt¬ 
edly, and coupled it with an assump¬ 
tion of control and right of use ad¬ 
versely under claim of color of right, 
and not merely by the owner’s per¬ 
mission, for the statutory period.— 
Violet V, Martin, 205 P. 221, 62 Mont. 
335. 

91. Ky.—^Turner Blkhom Mining Co. 

V. Spencer, 124 S.W.2d 772, 276 Ky. 
473. 

29 C.J. p 393 note 70. 

98. N.H.—^Wfiuson v. Nashua, 166 A. 
681, 86 N.H. 192. 

Under statute evidence of use alone 
Is Insufficient to establish public 
highway by prescription.—Shuler v. 
Independent Sand & Gravel Go., 209 
N.W. 731, 203 Iowa 134. 

Evidence of use by public of road 
obstructed by gates, standing alone, 
is Insufficient to establish highway 
by prescription.—^Maynard v. Bara, 30 
P.2d 93, 96 Mont. 302. 

93. Tez.—^Money v. Aiken, Civ.App., 
256 S.W. 641. 

94. Tex.—^Langerhans v. Pape, Civ. 
App., 27 S.W.2d 287. 

29 C.J. p 393 note 7L 

95 . Mass.—^Fitchburg R. Co. v. Page. 
131 Mass. 391. 

Tex.—^Davls v. Meckel, Civ.App. 67 S. 
W.2d 622. 

96. Ill.—Middletown v. Glenn, 116 N. 
B. 847, 278 Ill. 149. 

97. Mich.—^Neal v. Gilmore, 104 N. 
W. 609, 141 Mich. 519. 

9& Idaho.—^Meservey v. Gulllford, 
93 P. 780, 14 Idaho 133. 

29 C.J. p 393 note 76. 

99 . Utah.—Whitesides v. Green, 44 
P. 1032, 13 Utah 341, 57 Am.S.R. 
740. 

Eooatiou of boundary of highway 
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A. IN GENERAL 


§ 25. Constitutional Power in General 

The eetablithment of highways Is a governmental 
function and the power to take property for that pur¬ 
pose Is based on the right of eminent domain. 

The establishment of highways is a governmental 
function.^ The power of providing highways for 
the use of the public is a branch of the right of em¬ 
inent domain,2 which right is, as shown-in Emi¬ 
nent Domain § 2, an inherent and necessary attri¬ 
bute of sovereignty existing independently of con¬ 
stitutional provisions, although, as indicated in Em¬ 
inent Domain § 3, subject to regulation by consti¬ 
tutions. 

§ 26, Necessity, Utility, and Character of 
Road 

The establishment of highways must be based on 
public use and necessity, rather than on benefit to par¬ 
ticular Individuals. 

A highway cannot be established merely for the 
benefit of an individual in order to justify the 
taking of land for a highway, there must exist a 
public necessity for the proposed road, and it must 
be of public utility or convenience.^ The road need 
not, however, be shown to be an absolute neces¬ 
sity; it is sufficient that it is required for public 
convenience or advantage.® 


§ 27. -Determination as to Necessity 

and Utility 

a. In general 

b. Factors to be considered 
a. Ill General 

Whether highways are necessary Is a legislative, 
rather than a Judicial, question, which ordinarily Is de¬ 
termined by administrative officials whose discretion In 
the matter will not bo Interfered with unless abused. 
Under some statutes, however, the necessity of a high¬ 
way Is determined by the court. 

The necessity, propriety, or expediency of estab¬ 
lishing public highways is primarily a legislative 
question rather than a judicial one;® that is, it is 
for the legislature to determine that highways are 
necessary for public use and convenience and to 
provide for their establishment by local boards or 
courts.*^ Although, as shown infra § 36, the leg¬ 
islature may establish a specific highway, ordinarily 
it does not determine that a highway at a particular 
place is necessary for the public use or convenience, 
or that it is practical to establish it there.® Usu¬ 
ally the necessity and utility of a proposed highway 
are matters resting within the discretion of the of¬ 
ficial or officials to whom the power to establish is 
delegated,® and their action in laying out or refus- 


acQulred by user Is question of fact. 
—Village of Wlnnetka v. Lyons, 154 
N.E. 207, 828 ni. 486. 

1, Md.—-Winebrenner v. Salmon, 142 
A. 723. 166 Md. 663. 

Tex.—Robison v. Whaley Farm Cor¬ 
poration, 37 S.W.2d 714. 120 Tex. 
683, rehearing denied 40 S.W.2d 62, 
100 Tex. 638, and affirming Whaley 
Farm. Corporation v. Robinson, Civ. 
App., 25 S.W.2d 242—^Robbins v. 
Limestone County, 268 S.W. 913, 
114 Tex. 345, answers to certified 
questions conformed to, Clv.App., 
272 S.W. &2«—State v. Malone. Civ. 
App., 168 S.W.2d 292, error refused. 
Vt.—Stalbird v. Town of Washing¬ 
ton, 172 A. 628, 106 Vt. 218. 

Boxal highways 

“The plenary power of the state to 
provide a system of rural highways 
. . . is well settled.”—^Alabama 

G-reat Southern R. Co. v. Denton, 195 
So. 218, 221, 239 Ala. 301. 

Ahsanoe of ooBStLtatioaal mandate 
In at least one jurisdiction “there 
is no constitutional mandate which 
requires the commonwealth or any 
of its territorial subdivisions to es¬ 
tablish. and maintain highways for 


public travel.”—Opinion of the Jus¬ 
tices, 148 N.E. 889, 891. 260 Mass. 591. 

2. Conn.—Clark v. Saybrook, 21 
Conn. 313. 

Highway as public use for which 
property may be taken see Eminent 
Domain S 33. 

Power to establish: 

Streets In municipalities see the C. 
J.S. title Municipal Corporations 
S 1042, also 44 aj. p 884 notes 
17-24. 

Toll roads see the C.J.S. title Turn¬ 
pikes and Toll Hoads S§ 4-6, also 
65 C.J. p 1127 note 35-p 1128 
note 51. 

3. Ind,—^Bronnenberg v. Goins, 108 
N.E. 862, 183 Ind. 225. 

29 C.J. p 398 note 45. 

Convenience or necessity of private 
road see the C.J.S, title Private 
Roads S 5, also 50 C.J. p i381 note 
67—p 383 note 86. 

4. Tex.—^Mosel v. Real, Civ.App., 49 

S.W.2d 475, error refused. 

29 C.J. p 894 note 92. 

Public highways as constituting pub¬ 
lic use within power of Eminent 
Domain see Eminent Domain 8 33. 
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5. Ga.—^Anderson v. Lsmeh, 3 S.E.2d 
85, 188 Ga. 154, 122 A.L.R. 1456. 

29 C.J. p 394 note 93. 

6b Md.—^Murphy v. Uhl, 149 A. 666, 
159 Md. 7. 

Minn.—Petition for Establishment of 
Highway Between Sibley and Ren¬ 
ville Counties, 6 N.W.2d 626—In re 
Garvey. 222 N.W. 578. 176 Minn. 
94—In re Judicial Road in Scott 
and Le Sueur Counties, 194 N.W. 
775, 156 Minn. 327. 

29 C.J. p 395 note 14. 

7. Minn.—In re Garvey, 223 N.W. 
578, 176 Minn. 94. 

8. Minn.—^In re GarvjBy, supra 

9. Or.—Moody v. Benson, -230 P. 561, 
109 Or. 414. 

Tex—Tarrant County v. Shannon, 
104 S.W.2d 4, 129 Tex 264, revers¬ 
ing Shannon v. Tarrant County, 
Civ.App., 99 S.W.2d 964—^McClos- 
key V. Helnen, Civ.App., 266 S.W. 
193. 

W.Va—Childers v. State Road Com'r, 
19 S.E.2d 611. 

29 C.J. p 896 note 15. 

Location and establishment of im¬ 
provements, Improved highways, 
and etate highway systems see in¬ 
fra 5 179. 
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ing to lay out the highway will not be disturbed by 
the courtsio unless it appears that such action was 
arbitrary and unreasonable,in disregard of evi¬ 
dence which was practically conclusive against it,i2 
or constituted a gross abuse of discretion,or was 
against the best interest of the public,!^ fraudu¬ 
lent,^® based on an erroneous theory of law,^® 
or in excess of the powers conferred on such offi¬ 
cials.^*^ Under some statutes the court may prop¬ 
erly determine the convenience, necessity, or ex¬ 
pediency of a roadji® the intervention of a commit¬ 
tee being unnecessary,!® or being discretionary with 
the court,®® or the opinion of viewers being merely 
an aid to the court in forming a correct judgment.®! 
Where, under the statutes, it is for the court to de¬ 
termine whether the road is reasonably necessary 
for public use and convenience, or impractical to 
establish because of the expense, the determination 
of the court will be upheld if its findings are sus¬ 
tained by the evidence;®® and it is not necessary 
for such evidence to be practically conclusive in fa¬ 
vor of the court’s determination.®® 

In determining the questions of public utility. 


§ 27 

necessity, and convenience, the board or court may 
receive the opinions of witnesses, having knowledge 
of the subject,®^ but such evidence must be material 
and definite.®® Under some statutes the board or 
court is not confined to evidence produced accord¬ 
ing to legal rules.®® Direct evidence is not neces¬ 
sary; the public utility of the proposed highway 
may be inferred from the facts and circumstances.®^ 
Highway improvement plans and systems. The 
determination of the mode, plan, and sufficiency of 
highway improvements, and the location of and 
provision for state highway systems, together with 
the incidental establishment of new highways and 
the relocation of old highways, is considered infra 
§ 179. 

b. Factois to Be Considered 

In determining the public utility or necessity of s 
road it is proper to consider ail factors bearing thereon, 
such as topography, population, the effect of other high¬ 
ways, the termini of, and the places rendered accessible 
by, the proposed highway, and the expenses involved. 

In determining the question of public utility, ne¬ 
cessity, or convenience the board or court may 
properly consider the topography of the country,®® 


la Md.—^Murphy v. XJhl, 149 A. 566, 
169 Md. 7. 

Minn.—re Garvey, 222 N.W. 578, 
176 Minn. 24. 

N.C.—^Leaksvllle Cotton Mills v. 
Board of Com'rs of Rockingham 
County, 114 S-B. 172, 184 N.C. 227. 
Tex.—^Allison v. Sutton County, Civ. 
App., 278 S.W. 9-28—^MoCloskey v. 
Helnen. Clv.App., 266 S.W. 193. 
Wash.—State v. Superior Court for 
Chelan County, 267 P. 281, 144 
Wash. 124. 

Conclusiveness of report of commis¬ 
sioners or viewers see Infra S 62. 

Presumptioiui 

(1) The decision of road commis¬ 
sioners as to the necessity, propriety, 
and utility of the road is presumed 
to he correct. 

Ga.—Neufvllle v. Robinson, 160 S.B. 

562, 43 Ga.App. 823. 

Minn.—^Petition for Establishment of 
Highway Between Sibley and Ren¬ 
ville Counties, 6 N.W.2d 626—^In 
re Judicial Road in Scott and liC 
Sueur Counties, 194 N.W. 775, 166 
Minn. 327. 

(2) This presumption can bo over-| 
come only by showing conclusively 
that the highway will serve no pub¬ 
lic purpose and that no necessity for 
It exists.—^Petition for Establishment 
of Highway Between Sibley and Ren¬ 
ville Counties, supra—In re Judicial 
Road in Scott and Lie Sueur Coun¬ 
ties, supra. 

Evidonoe held InsnilLoloiLt 

(1) To establish conclusively and 
as a matter of law that proposed 
road was not of public utility as 


found by the rood commissioners.-*- 
Neufvllle V. Robinson, 160 S.E. 552, 
43 GaApp. 823. 

(2) To show that road was eetab- 
lished not for puldio benefit, but for 
private gain, In bad faith, and In 
collusion with a landowner for the 
purpose of defrauding the public.— 
Nelson v. Board of Supers of Town 
of Franconia, 202 N.W. 278, 162 Minn. 
612. 

(3) To show that town board acted 
arbitrarily, oppressively, fraudulent¬ 
ly, or unreasonably in establishing 
road.—^Appeal of Sowers, '220 N.W. 
419, 175 Minn. 168. 

11. Md.—^Murphy v, Uhl, 149 A. 566, 
159 Md. 7. 

Minn.—^In re Garvey, 222 N.W. 678, 
176 Minn. 94—Appeal of Sowers, 
220 N.W. 419, 176 Minn. 168. 

12. Minn.—In re Garvey, 232 N.W. 
578, 176 Minn. 94. 

13. N.C.—Leaksville Qotton Mills v. 
Board of Com’rs of Rockingham 
County. 114 S.E. 172, 184 N.C. 227. 

Tex.—^Allison v. Sutton County, Civ. 
App., 278 S.W. 928—^McCloskey v. 
Helnen, Clv.App., i266 S.W. 198. 

14. Minn.—^In re Garvey, 222 N.W. 
678, 176 Minn. 94—Appeal of Sow¬ 
ers. 220 N.W. 419, 176 Minn. 168. 

N.C.—^Leaksville Cotton Mills v. 
Board of Com’rs of Rockingham 
County, 114 S.E. 173, 184 N.C. 227. 

15. Minn.—^In re Garvey, 222 N.W. 
678, 176 Minn. 94. 

Wash.—State v. Sujoerior Court for 
Chelan County, 267 P. 281, 144 
Wash. 124. 


16L Minn.—^In re Garvey, '222 N.W. 
578, 176 Minn. 94. 

17. Tex.—^McCloskey v. Heinen, Civ- 
App., 266 S.W. 193. 

1& Minn.—In re Garvey, 222 N.W- 
578, 176 Minn. 94. 

29 C.J. p 396 note 17. 

19. Conn.—^Bridgeport v. Hubbell, 5 
Conn. 237. 

39 C.J. p 396 note 17 [a]. 

SOu Mass.—Commonwealth v. Cam¬ 
bridge, 7 Mass. 158. 

29 C.J. p 396 note 17 [b], 

21. Pa—^In re Stowe Tp. Road, 20 
PaSuper. 404. 

29 C.J. p -396 note 17 [d]. 

22. Minn.—^Petition for Establish¬ 
ment of Highway Between Sibley 
and Renville Counties, 6 N.W.2d 
626—^In re Garvey, 222 N.W. 678, 
176 Minn. 94. 

23. Minn.—^In re Garvey, supra 

24. Ind.—Hire v. Knlseley, 29 N.E. 
113-2, 130 Ind. 295. 

,29 C.J. p 396 note 20. 

25. Ind.—Sterling v. Frick. 86 N.E. 
65, 171 Ind. 710, rehearing denied 
87 N.E. 237. 171 Ind. 710. 

29 C.J. p 396 note SI. 

20L Ala—^Lowndes County Coitfi s.* 
Courts V. Bowie, 34 Ala 461. 

29 C.J. p 396 note 23. 

27. Ind.—Hagaman v. Moore, 84 Ind. 
496. 

2a Ind.—Speck v. Kenoyer, 78 N.H. 

896, 164 Ind. 431. 

29 C.J. p 896 note 24. 
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the character of the soil, 2 9 the condition of the 
population,®^ the wants and wishes of the people, 
the location of public places,®® the location of 
railroads,®® the location, condition, and inconven¬ 
ience of highways already established®^ or pro¬ 
posed,®® whether public or not,®® and the probable 
extent of travel, although this element is not con¬ 
trolling if the road is required for the public con¬ 
venience.®'^ 

On the other hand, it has been held improper to 
consider the fact that a highway over the same 
route has previously been discontinued,®® or the 
fact that the highway sought to be established 
might otherwise become a highway by user;®® and 
it has also been held that the issue of the utility of 
a proposed highway, on a trial in the circuit court, 
is limited to the utility of the route selected by the 
viewers, and that the utility of other proposed 
routes is immaterial.^® 

The fact that the use of the highway will be 
for purposes of pleasure merely will not prevent its 
establishment but a highway cannot be laid out 
merely for purposes of ornament,^® although this 
matter may be considered in connection with con¬ 
venience and necessity.^® 

Termini of road; cut de sac. The character of 


the place of beginning and ending of a proposed 
highway has a bearing on the question of its pub¬ 
lic necessity, utility, or convenience. If the pro¬ 
posed road neither begins nor ends at a preexist¬ 
ing highway or other public place, it cannot as a 
rule be established as a highway, since in the nature 
of the case no public necessity exists for it, and if 
formally laid out it would not be of public utility or 
convenience; one terminus at least must be at a 
preexisting highway or other public place.^^ How¬ 
ever, except where it is otherwise provided by stat¬ 
ute,^® it is not requisite, in order to justify the es¬ 
tablishment of a highway, that it should both be¬ 
gin and end at preexisting highways or other public 
places, provided it is a public necessity, and, if laid 
out, will be of public utility and convenience; it is 
sufl&cient if one terminus is at an existing highway 
or other public place.^® Accordingly a cul de sac 
may be established as a highway,^^ jf public neces¬ 
sity, utility, or convenience requires,^® provided, in 
at least one jurisdiction, the terminus is at a place 
of necessary public resort.^® 

It has been held sufficient for the terminus of a 
public road to be located at a river,®® a creek,®! a 
lake,®® a church,®® a cemetery,®4 a public school,®® 
a railroad station,®® a large manufacturing estab¬ 
lishment,®*^ and intersecting points on two public 


29. lud,—Speck v. Kenoyer, supra. 
•29 ■C.J. p '396 note 25. 

SO. Ind.—Speck v. Kenoyer, supra. 
29 O.J. p i396 note 26. 

31. Ala.—^Lowndes County Comrs.* 
Court V. Bowie, 34 Ala. 461. 

29 O.J. p 396 note 27. 

32. Ind.—Opp V. Timmons, 48 N.B. 
1028, 149 Ind. 236. 

29 C.J. p *396 note 28. 

83. Conn.—^Hartford v. Day, 29 A- 
480, 64 Conn. 250. 

29 C.j. p 396 note 29. 

34. Pa.—^In re Snow Shoe Tp. Road, 
14 Pa.Dlst & Co. 244. 

•29 C.J. p 397 note 30. 

85. Conn.—^Peckham v. Lebanon, 39 
Conn. 231. 

29 C.J. p 397 note 31. 

36 - Ind.—^Pittsburgh, C., O. & St. L. 
R. Co. V. Gregg, 102 N.B. 961, 181 
Ind. 42. 

29 C.J. p 397 note 32. 

37. Ind.—Heath v. Sheets, 74 N.H. 
505, 164 Ind. 665. 

29 C.J. p 397 note 80 . 

38. N.H.—Hayward v. Bath, 38 N.H 
179. 

39. Ind-—Opp V. Timmons, 48 N.E. 

, 1028, 149 Ind. 236. 

40m Ind.—Speck v. Kenoyer, 73 N.E. 

896, 164 Ind. 431. 

TosslbUlfey of amyteer routs 

The fact that a road could have 


been laid out over lands other than 
those chosen does not show that 
there was no public necessity for the 
road, but merely raises the issue of 
whether the road was laid out to the 
grreatest advantage of inhabitants 
and with as little prejudice as pos¬ 
sible to inclosures.—^Police Jury of 
Parish of St. James v. Borne, 5 So. 
2d <301, 198 La. 959. 

41, Conn.—Bryan v. Branford, 60 
Conn. 246. 

29 C.J. p 397 note 36. 

48. VL—^Woodstock v. Gallup, 28 Vt 
587. 

^ Vt.—-Woodstock V. Gallup, supra. 
29 C.J. p 397 note 38. 

44. KJ.—^Lord v. Gifford, 50 A. 903, 
-67 N.J.Law 193. 

<29 G.J. p 394 note 94. 

45. Pa.—^In re West Pikeland Road, 
63 Pa. 471. 

29 C.J. p 395 note 95. 

46. Cal.—Los Angeles County v. 
Rlndge Co., 200 P. 27, 53 CaLApp. 
166. 

Or.—^Moody v. Benson, 230 P. 561, 109 
Or. 414. 

29 C.J. p 395 note 96. 

47. Iowa—Johnson v. Clayton Coun¬ 
ty, 16 N.W. 866 , 61 Iowa 89. 

29 C.J. p 396 note 97. 

Bona Ada residsiuse wi-thln Inoloaure 
Under statutes providing for the 
establiahment of a road as a neces- 
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sary way of ingress to, and egress 
from, an Inclosure on which certain 
persons reside, It must be shown that 
such persons are in good fhlth living 
within the Inclosure and that the 
road is a necessity for them.—Gray 
V. Lewis. Tex.Clv.App., 88 S.W.2d 603. 

48. Mich.—^People v. Jackson, 7 
Mich. 433, 7-4 Am.D. 729. 

29 C.J. p 39>3 note 98. 

49. Pa—^In re Pine Grove Tp. Road, 
19 PaDist 817. 37 PaCo. 648. 

29 C.J. p 39o note 99. 

50- R.I.—Watson v. South Kings¬ 
town, 5 R.I. 562. 

29 C.J. p 395 note 1. 

61. N.Y.—^Matter of Wagataff, 114 H. 
Y.S. .226, 129 App.Div. 691. 

52. S.D.—Sample v. Harter, 166 N. 
W. 1016; 37 S.D. 160. 

53. Pa.—In re West Pikeland Road, 
63 Pa. 471—^In re Church Road, 5 
Watts & S. 200. 

54. Ind.—^Kissinger v. Hanselmeji, 
33 Ind. 80. 

Pa—^In re Lower Merlon Tp. Road, 
8 PaDist 681, 22 PaCo. 646. 

65. Pa—In re London Britain Road, 
1 ChestCo. 896, 13 Lanc.Bar 207. 

Ba Pa—In re Schuylkill River 

Road, 19 PaSuper. 376. 

29 C.J. p 896 note 7. 

57. Pa—^In re Schuylkill River 

Road, supra 
29 C.J. p 895 note 8. 
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Toads.ss A road may properly teiminate at the 
state line, although there is no highway connecting 
with it in the adjoining state,or at a county 
line,®® or at a town line,®i notwithstanding the per¬ 
sons in the adjoining town only will utilize 

Expenses involved; indemnity. The damages 
which will be incurred and all other elements of 
expense may be considered in determining whether 
to establish the road.®® In this connection the 
financial ability of the municipality to bear the ex¬ 
pense of constructing the road,®^ or of keeping it 
in repair,®® may be considered. The financial ina¬ 
bility of a county to build a proposed road or to pay 
for property to be taken therefor does not, it has 
been held, affect the issue of public utility;®® and 
in determining the question of utility it has been 
held not proper to consider the amount of taxable 
property, the rate of road taxation, the amount of 
the road fund, or the number of road hands in the 
■district.®^ 

While the highway should not be established, if 
not of public necessity, merely because the petition¬ 
er or another person agrees to indemnify the mu¬ 
nicipality against damages and costs,®® or because 
an individual offers his land for the highway at a 
low price,®® the fact of such agreement or offer 
does not show an absence of public necessity,"^® or 
invalidate the proceedings, in the absence of evi¬ 
dence that the commissioners were influenced there- 
by.*^^ Where, however, the fact of such influence 
appears, the proceedings are invalid.*^® 

Benefit to individuals. Although, as shown su¬ 


§ 29 

pra § 26, a highway cannot be established merely 
for the benefit of an individual, yet, in deciding 
whether the public good requires that a highway be 
laid out, it is proper that individual advantages 
should be considered by the commissioners,*^® and 
if the public utility of the highway is established, 
then the mere fact that it will be of special advan¬ 
tage or convenience to certain individuals cannot 
destroy its public character.*^^ 

§ 28. -Determination as to Character 

The determination of the character of the road 
in so far as such character relates to the necessity 
and utility of the road has been considered in § 
27. Propriety of expenditure of funds as affected 
by primary or secondary character of road is dis¬ 
cussed infra § 176 and the existence and charac¬ 
ter of the road as affecting questions as to construc¬ 
tion and improvement infra § 183. 

Examine Pocket Parts for later cases. 

§ 29. Who May Exercise Power 

The power to eetablleh highways rests primarily In 
the legislature which may, subject to constitutional re- 
strictlonSf delegate It to political subdivisions or local 
agencies, to be exercised In the manner prescribed. 

The establishment of highways is a governmental 
function of the stated® and the power rests pri¬ 
marily in the legislature, subject to constitutional 
restrictions,*^® although the legislature may likewise 
subject to constitutional restrictions, delegate this 
power to other agencies as it may determine, such 


B8. Pa.—^In re Springfield Road, 73 
Pa. 127. 

69. N.H.—^Rloe v. Rindge, 53 N.H. 
530—Crosby v. Hanover, 86 N.H. 
404. 

€0, Me.—^Mlllett v. Franklin County, 
16 A. 897, 81 Me. 257. 

29 C.J. p 395 note 11. 

•ei. N.T.—Matter of Burdick, 58 N. 

T.S. 759, 27 Mlsc. 298. 

02. Vt.—Gilman v. Westfield, 47 Vt 

20 . 

63. Ind.—^Bronnenberg v. Goins, 108 
N.B. 86<2, 183 Ind. 225. 

29 C.J. p 398 note 48. 

64. Pa.—^In re Snow Shoe Tp. Road, 
14 Pa.Dlst. & Co. 244. 

29 C.J. p 398 note 49. 

06. Ala.—Lowndes County Comrs.' 

Court V. Bowie, 34 Ala. 461. 

29 C.J. p 398 note 60. 

66L Ga.—^Neufville v. Robinson, 150 
S.B. 552, 43 Ga.App. 823. 

67. Ind.—Sterling v. Frick, 56 N.B. 
65, 171 Ind. 710, rehearing denied 
57 N.B. 257, 171 Ind. 710. 


oa Mo.—Seafield v. Bohne, 69 S.W. 
1051, 169 Mo. 537. 

29 aJ. p 897 note 39, p 394 note 92 
[a]. 

09. N.H.—Smith v. Conway, 17 N.H. 
586. 

TO. N.H.—^Proctor v. Andover, 42 N. 
H. 348. 

29 C.J. p 397 note 41. 

71. Wis.—Sharpe v. Hasey, 123 N.W. 
647, 141 Wis. 76. 

29 C.J. p 3'98 note 42. 

72. N.J.—Hampton v. Poland, 18 A. 
174, 50 N.J.Law 867. 

29 C.J. p 398 note 43. 

7a Ind.—Watson v. Crowsore, 93 
Ind. 220. 

29 C.J. p 598 note 45. 

74, N.M.—Gallegos v. Conroy, 29 P. 

2d 384, 38 N.M. 154. 

Or.—^Moody v. Benson, 220 P. 561, 
109 Or. 414. 

Tex.—^MoCloskey v. Heinen, Clv.App., 
■366 S.W. 193. 

29 C.J. p 398 note 47. 

7B. Iowa.—Iowa Ry. & Light Corpo¬ 
ration v. Lindsey, 531 N.W. 461, 
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211 Iowa 544, followed in State v. 
Central States Blectric Co., 531 
N.W. 467, and Central States Blec¬ 
tric Co. V. Pocaliontas County, 231 
N.W. 468. 

76L Conn.—^De Capua v. City of New 
Haven, 13 A!.-2d 581, 126 Conn. 558. 

Minn.—^Petition for Bstabllshment of 
Highway between Sibley and Ren- 
vUle Counties, 6 N.W.2d 626. 

Mont.—State v. District Court of 
Fourteenth Judicial Dlst. In and 
for Broadwater County, 260 P. 134, 
137, SO Mont 228, citing Coipus 
Juris. 

Tex.—Robison v. Whaley Farm Cor¬ 
poration, 37 S.W.2d 714, 120 Tex. 
635, rehearing denied 40 S.W.'2d 52, 
100 Tex. 638 and affirming Whaley 
Farm Corporation v. Robinson, Civ. 
App., 55 S.W.2d 242—^Robbins v. 
Limestone County, 268 S.W. 915, 
918, 114 Tex. 345, citing Cotpns Jo- 
zlS| and answers to certified ques¬ 
tions conformed to, Clv.App., 272 
S.W, 536—State v. Malone, Civ. 
App., 168 S.W.2d 292, error refused. 

Wyo.—^Ross V. Trustees oi Universi¬ 
ty of Wyoming, 228 P, 642, 646, 
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as minor political subdivisions or local authorities,*^^ 
to be exercised only by reason of such statutory 
delegation and in the manner prescribed.*^8 

The power and authority to determine on high¬ 
way improvements, including the power to estab¬ 
lish new highways as incident thereto or to relo¬ 
cate existing highways, are considered infra § 177. 

§ 30. Persons against Whom Power May 
Be Exercised 

The fact that a person is under legal disability 
does not, as is shown in Eminent Domain § 65, pre¬ 
vent the taking of his property for public use, such 
as for a highway. 

Examine Pocket Parts for later cases. 

§ 31. Lands Subject to Exercise of Power 

Land generally as subject to the power of emi¬ 
nent domain has been considered in Eminent Do¬ 
main § 66. 

Examine Pocket Parts for later cases. 

§ 32. — Public Property Generally 

A highway cannot be laid out through lands of the 
state or property devoted to a public use In the absence 
of special statutory authority. 

A highway cannot be laid out through lands of 
the state in the absence of authority so to do grant¬ 
ed expressly or by reasonable inference.*^® Where 


a proposed road crosses land of the state, the con¬ 
sent of the legislature must, under some statutory 
provisions, be obtained before the road is laid 
out;80 but under other provisions consent given 
after the highway has been laid out validates the 
proceedings, not only as against the state, but as 
against all other owners of land through which the 
highway passes.®^ Without special legislative au¬ 
thority a highway cannot be laid out through prop¬ 
erty appropriated by the legislature for public use,®^ 
as for a public park,®® if such use would be inter¬ 
rupted by the presence of the highway. Where, 
however, use of the land for a highway is not in¬ 
consistent with the use to which it is already put, 
the rule is otherwise.®^ Lands subject to sale un¬ 
der the general laws of the state are sometimes ex¬ 
cluded from the restriction.®® 

§ 33. - Existing Highways 

Ordinarily a highway cannot be laid out upon an ex¬ 
isting highway, although It may properly be established 
so as to run in part on an existing highway. 

The general rule is that viewers cannot locate a 
highway upon another highway which has been le¬ 
gally laid out and opened,®® or upon a road which 
has become a public highway by prescription,®"^ 
without vacating the old road.®® A highway may, 
however, be established so as to run in part upon 
a road already existing,®® as far as it may be nec- 


31 Wyo. 464, denying rehearing 2<22 
P. 3, 30 Wyo. 433, citing Coxpns 
Jnxlji. 

29 C.J. p 399 notes 65, 56, 58. 

Establishment of highway by leglslar 
tlve act see Infra S 36. 

77. Oonn.—D© Capua v. City of New 
Haven, 13 A.2d 581, 126 Conn. 558. 

Iowa.—^lowa Ry. & Light Corpora¬ 
tion V. Lindsey, 231 N.W. 461, 211 
Iowa 644, followed In State v. Cen¬ 
tral States Electrib Co., 231 N.W. 
467 and Central States Electrjbc Co. 
V. Pocahontas County, 221 N.W. 
468. 

Pa.—Commonwealth ex rel. Reno v. 
Smith, 48 Dauph.Co. 217. 

Tex.—State v. Hale, 146 S.W.2d 731, 
136 Tex. 29, modifying, Civ.App., 
06 S.W.2d 135—^Robbins v. Lime¬ 
stone County, 268 S.W. 915, 918, 114 
Tex 345, citing Ctoxpns Jnxls, and 
answers to certlfled questions con¬ 
formed to, Civ.App., 272 S.W. 526— 
Britton v. Smith, Civ.App., 82 S.W. 
2d 1065. 

29 C.J. p 399 notes 58, 59. 

Jurisdiction and powers of public 
authorities generally see infra {39. 

78. Mont—State v. District Court of 
Fourteenth Judicial Diet, in and 
for proadwater County, 260 P. 134, 
137, 80 Mont 228, citing Gorpns 
jTazlA. 


Pa.—^Byer v. Porks Tp., 7 PeuDist. & 
Co. 227. 20 North Co. 33. 

Tex—Robbins v. Limestone County, 
368 S.W. 916, 918, 114 Tex 346. cit¬ 
ing Cozpos Jozis, and answers to 
certified questions conformed to, 
Civ.Ai>p., 272 S.W. 626. 

29 C.J. p 399 note 67. 

Statutory provisions as to proceed¬ 
ings to establish highway see in¬ 
fra { 87. 

ApplieatloB. to seleotmen 
In some Jurisdictions a highway 
over private lands cannot be estab¬ 
lished simply by town vote without 
application to, and action by, the se¬ 
lectmen.—^Kean v. Stetson, 6 Pick. 
(Mass.) 492—39 C.J. p 401 note 6. 

79. Or.—Steelhammer y. Clackamas 
County, 135 P.2d 292. 

Public property as subject to eminent 
domain generally see Eminent Do¬ 
main 9 86. 

An easement held by the state 

constitutes an interest which it holds 
in land which cannot be Ignored in 
the attempt of local authorities to 
open a road.—Steelhammer v. Clack- 
axnan County, supra. 

8a N.J.—^Ludlam v. Swain, 62 A. 

192, 73 N.J.Law 162. 

29 C.J. p 3'99 note 69. 

81. RL—Clarke v. South Kings¬ 
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town Town Council, 27 A. 336, 18 
RI. ’283. 

80. Neb.—State v. Boone County, 110 
N.W. 629, 78 Neb. 271, 15 AnmCas. 
487. 

29 C.J. p 399 note 65. 

Property previously devoted to pub¬ 
lic use an subject to eminent do¬ 
main generally see Eminent Do¬ 
main {§ 74-83. 

83. Mass.—^In re Wellington, 16 
Pick. 87, 36 Am.D. 631. 

8A Mass.—^Boston v. Brookline, 30 
N.E. 611, 156 Mass. 172. 

85. Tex—^Middleton v. Presidio 
County, Civ.App., 13-8 S.W. 812. 

29 C.J. p 399 note 68. 

86. Pa.—^In re Reserve Tp. Road. 80 
Pa. 165. 

29 C.J. p 399 note 71. 

Taking of highways under power of 
eminent domain generally see Emi¬ 
nent Domain § 81. 

87. Pa.—In re Willson’s Farm Road, 
1 Pearson 170. 

8a Pa.—^In re Penn Tp. Road, 66 Pa. 
461—In re Upper Darby Road, 2 
Pa.Co. 366, 2 Del.Co. 472. 

8a Maas.—Folsom v. Middlesex, 63 
N.E. 155, 173 Mass. 48. 

29 C.J. p 399 note 74. 

Statutory restzlotloiL as to length 
Under some statutory provisions. 
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€ssary to reach the point of termination called for 
in the order.®® 

§ 34. -Private Property Generally 

A hiahway ordinarily can be laid out to run across 
«ny private property not exempted by statute from ap¬ 
propriation for such use. 

In the absence of any statutory prohibition, a 
highway may generally be laid out across property 
■of a private character, whether improved or unim¬ 
proved.®! However, it should not be laid through 
a man’s dwelling house unless this is absolutely nec¬ 
essary ;®® and the fact that a landowner will be in¬ 
jured by the establishment of a particular route 
may be ground for avoiding that route.®® 

§ 35. - Statutory Exemptions 

The statutes may prohibit highways from being laid 
•out through certain places or structures, such as dwell- 
.Ings, buildings used for trade, gardens, orchards, orna¬ 
mental grounds, yards, and Inclosures. 

Under some statutes a highway may not be laid 
out through certain places or structures,®^ as, for 
example, dwelling houses,®® public buildings,®® or 
-any building, fixture, or erection for the purpose of 


trade or manufacture.®"^ Such a statute has been 
held to apply although the owner of the house or 
building was an applicant for the highway.®® In 
order lhat a dwelling house may have the protec¬ 
tion given by statute, the construction and occupan¬ 
cy thereof must be bona fide.®® The erection of a 
building on the line of a proposed way after appli¬ 
cation has been made for the establishment of the 
way will not suflSce;! and uncompleted buildings, 
without windows or doors, and not occupied or rea¬ 
sonably capable of occupancy, are not protected.® 
Gardens, orchards, and ornamental grounds. Un¬ 
der some statutes a public highway cannot be laid 
out through gardens,® orchards,^ and ornamental 
grounds contiguous to a dwelling house.® Such 
statutes are intended to prevent establishment of 
a public highway on ground especially set apart and 
actually used by the owner for an orchard® or gar¬ 
den.*^ A highway cannot pass through even the 
borders of the orchard if the effect thereof is to de¬ 
prive the owner of the beneficial enjoyment of his 
fruit trees in whole or in part,® but a highway may 
be extended through an orchard if the owner’s ben- 
j eficial use and enjoyment thereof are not interrupt- 


the county commlaaloners cannot 
make a road part of the free srravel 
roads if it is of leas than a pre¬ 
scribed length.—^Hamilton v. McMa- 
hel. 141 N.E. 469, 80 Ind.App. 478. 

.9a Pa.—In re Road in Springdale 
Tp., 91 Pa. 260. 

;2'9 O.J. p 399 note 75. 

91. Ind.—Romlnger v. SlmmOna, 88 
Ind. 453. 

J29 C.J. p 400 BOte 78. 

sa Pa.—^In re Extension of Second 
St, 23 Pa. 346. 

29 C.J. p 400 note 79. 

Statutory exemption of dwelling 
house see infra S 85. 

93. La.—Cross v. Lafourche Interior 
Police Jury, 7 Rob. 121. 

29 O.J. p 400 note 80. 

94. A small pxlvy is not within the 
terms of a statute prohibiting a road 
from being laid out so as to cause 
the removal of any dwelling house or 
any substantial, permanent, or valuer- 
ble building.—Junkln v. Knapp, 217 
N.W. 834, 20^ Iowa 184. 

Special permission for highway 
thxongrh. oemetexy ! 

The legislative intent to provide 
for the construction of a highway, 
read in connection with the practical 
situation of existing road construc¬ 
tion, has been construed to grant per¬ 
mission for the construction of a 
highway through a cemetery as pro¬ 
vided for in a statute prohibiting the 
laying out of a highway through a 
cemetery except by special permis¬ 
sion of the legislature.—^Roman Cath¬ 


olic Diocese of Newark v. McGovern, 
142 A. 349, 6 N.J.Misc. 572. 

96. N.J.—^Fredericks v. HofCmeister, 
41 A. 722, 62 N.J.Law 565. 

29 CJ. p 400 note 86. 

Dwellings as exempt from condemns^ 
tion generally see Eminent Domain 
5 68 . 

9a Engtue lioxuie as public bnlldlBg 
An engine house owned and occu¬ 
pied by a fire company, and situated 
on private land, is not a public build¬ 
ing within the meaning of statute 
prohibiting the pulling down of any 
public building for the purpose of 
opening a road.—^Pancoast v. Troth, 
34 N.J.Law 381, reversed on other 
grounds 86 N.J.Law 422. 

97. Wla—Sharpe v. Hasey, 114 N. 
W. 1118, 134 Wls. 618. 

•29 C.J. p 400 note 87. 

9a N.J.—^Fredericks v. Hoflmeister, 
41 A. 722, 62 N.J.Law 665. 

99. Iowa.—Hartley v. Lee County, 
162 N.W. 48, 179 Iowa 814. 

29 C.J. p 400 note 89. 

1. N.J.—Verga v. Miller, 15 A. 335, 
45 N.J.Eq. 93. 

29 C.J. p 400 note 90. 

a N.J.—Whlttingham v. Hopkins, 67 
A. 402, 70 N.J.Law 322. 

3. N.T.—^People v. Greenburgh, 67 N. 
T. 619. 

29 C.J. p 400 note 92. 

Gardens as exempt from condemna¬ 
tion generally see Eminent Do¬ 
main § >68. 

4. Iowa.—^Hoover v. Iowa State 
Highway Commission, 22>2 N.W. 
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438, 207 Iowa 66—Junkin v. Knapp, 
217 N.W. 834, 205 Iowa 184. 

29 C.J. p 400 note 92. 

Orchards as exempt from condemna¬ 
tion generally see Eminent Domain 
S 68. 

What couititutes an. orchard 

(1) Within the meaning of statutes 
prohibiting the laying out of high¬ 
ways through orchards, an orchard 
may he defined to be a collection of 
fruit trees set out for the use of the 
farm or for any other purpose.— 
Junkin v. Knapp, 217 N.W. 834, 836, 
205 Iowa 184, citing Corpus Juris. 

(2) A collection of sixty-five fruit 
trees, including plum, peach, apple, 
mulberry, and cherry trees, has been 
held to be an orchard within such a 
statute, notwithstanding a contention 
that the trees were not properly or 
scientifically pruned, cultivated, and 
sprayed.—Junkin v. Kinapp, '217 N. 
W. 834, 206 Iowa 184. 

(3) Other holdings as to what con¬ 
stitutes an orchard within the mean¬ 
ing of such statutes see 29 CJ. p 400 
note 92 [a3, p 401 note 94 [a], 

a Iowa.—^Hoover v. Iowa State 
Highway Commission, 222 N.W. 
438, 207 Iowa 66. 

29 C.J. p 401 note 93. 
a Iowa.—^Hartley v. Lee County, 162 
N.W. 48. 179 Iowa 814. 

29 C.J. p 401 note 94. 

7. N.T.—^People v. Greenburgh, 67 N. 
Y. 649—People v. Horton, 8 Hun 
367. 

a Wis.—Seymour v. State, 19 Wis, 
240. 
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ed.® Such statutes do not apply to a garden or an 
orchard planted in the line of a prospective high- 
wayi® after the commencement of proceedings to 
establish it,^^ in order to raise difficulties in its 
building. 

Yards and inclosures. Some statutes prohibit the 
laying out of a highway through a yard or inclosure 
without the owner’s consent, or without a special 
proceeding to determine the necessity of so doing, 
unless a good way cannot otherwise be had.^^ Un¬ 
der a statute providing that a road shall not be 
opened through any inclosure while there is a crop 
growing therein, a crop planted after the passage 
of an order establishing the road is not protected.^® 

§ 36. Establishment by Legislative Act 

A highway may be established directly by the leg- 
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Islature without any Intervention on the part of a sub¬ 
ordinate agency or official. 

It is competent for the legislature to establish a 
specific highway, or class of highways,^® without 
the intervention of any inferior agency-i*^ Where 
a highway is thus established it requires no act of 
acceptance on the part of anyone to make it a pub¬ 
lic highway; it becomes such by act of the sov¬ 
ereign power by which it is established.^® 

The determination of the legislature as to the ne¬ 
cessity and location of highway improvements, in¬ 
cluding the selection of routes, the establishment of 
state highway systems, the making of highways 
state highways, and the incidental establishment of 
new highways or the relocation of old highways, is 
considered infra § 175 et seq. 
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§ 37. Statutory Provisions 

statutory authority Is required for the establishment 
of a highway by local officers. Strict compliance with 
the mode of proceeding prescribed by such .statutes is re¬ 
quired by some authorities, while others permit a liberal 
construction of the statute as to procedural matters, or 
regard a substantial compliance as safficlent. 

To justify the establishment of a highway by lo¬ 
cal officers there must be statutory authority there¬ 


for,i® and the procedure prescribed by the statute 
must be pursued.®® The grant of power to lay out 
and open a highway has been held to imply power 
to condemn private property therefor but there 
is authority to the contrary.®® While the legisla¬ 
ture may, and commonly does, provide a mode of 
procedure for the establishment of highways,®® it is 
not necessary that all the rules governing the pro- 


9. N.Y.—Snyder v. Tmmpbour, S8 
N.T. 856—Snyder v. Plass, 28 N.Y. 
465. 

lOL N.Y.—In re Penn. 136 N.Y.S. 262, 
161 App.Dlv. 797. 

11. Ala.—Thompson v. State, 20 Ala. 
54. 

Iowa.—^Ballou v. Plder, 64 N’.W. 622, 
95 Iowa 693. 

12. N.Y.—Beardslee v. Dolffe, 88 N. 
E. 305, 143 N.Y. 160, 42 Ajn.S.R. 
707. 

•29 C.J. p 400 note 81. 

Yards as exempt from condemnation 
generally see Eminent Domain S 
68 . 

Znolosnxe of tnhenmlosls camp 
Under a statute prohibiting the 
laying out of a pul'lic highway 
through any yard or Inclosure used 
for educational or charitable pur¬ 
poses, It has been held that a high¬ 
way could not be laid out through 
the way and Incloaure of a state tu¬ 
berculosis camp.—State v. Town 
Board of Town of Tomahawk Lake, 
Oneida County, 213 N.W. 249, 192 
Wis. 186. 

13. N.Y.—^People v. Queens County, 
12 N.Y.S. 21, 68 Hun 371—In re 
James, 48 Hun 67. 

14. Ind.—Cummins v. Shields, 84 
Ind. 164. 

29 C.J. p 400 note 83. 


15. Ala.—Thompson v. State, 20 Ala. 
54. 

16. Ga—^Lee County v. City of 
Smlthvllle, 115 S.E. 107, 164 Ga 
550—Hines v. Wilson, 102 S.B. 646, 
25 GaApp. 68. 

IlL—Koch V. Mraz, 165 N.R 348. 884 
IlL 67. 

Iowa—Cars tens v. Keating, 230 N.W. 
432, 310 Iowa 1326. 

N.Y.—In re School Site on Avenue 
M. Borough of Brooklyn, City of 
New York, 319 N.Y.S. 645, 128 
Misc. 525. 

Tenn.—^Marshall v. State, 171 S.W.2d 
269—Johnson Freight Lines v. Da¬ 
vis, 123 aw.2d 820, 174 Tenn. 51. 

29 CJ. p 401 note 2. 

Who may exercise power to establish 
highways see supra § 29. 

17. Tex.—Robbins v. Limestone 
County, 268 S.W. 915, 918, 114 Tex. 
345, citing corpus Juris and an¬ 
swers to certified questions con¬ 
formed to, Clv.App., 372 S.W. 626. 

29 C.J. p 401 note 3. 

Highways on section lines see infra 
§ 65. 

18. Pa—Commonwealth v. Mc- 
Naughter, 18 A. 934, 181 Pa 55. 

R.I.—Knowles v. Knowles, 65 A, 766, 
-25 R.I. 825. 

19. Tex.—Robbins v. Limestone 
County, 268 S.W. 915, 114 Tex. 845, 
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answers to certified questions con¬ 
formed to, Clv.App., 272 S.W. 626. 
29 C.J. p 401 note 7. 

Vfho may exercise power see supra ( 
29. 

Applloatton of general wninimt do¬ 
main. statuts 

County establishing county road' 
must follow procedure In statute reg¬ 
ulating establishment of county 
roads and not In statute conferring 
on counties right of eminent domain 
for construction of Jails or other 
buildings or for other public purpos¬ 
es.—O’Keefe v. Hudspeth County, 
Tex.Civ.App.. 25 S.W.2d 625. 

80. Bead lying along section Una In 
county must be established under or¬ 
dinary statutory proceedings for es¬ 
tablishment of highways.—^Prank A. 
Hubbell Co. v. Gutierrez, 32 P.2d 226,. 
37 N.M. 809. 

81. IlL—Chicago & N. W. R. Co. v. 
Town of Cicero, 89 N.E. 574, 154 HL 
666 . 

22. Ga.—^Brunswick & W. R. r>. v. 
Waycross, 21 S.E. 145, 94 Gku 102,. 
104. 

29 C.J. p 401 note 11. 

23. Cumulative or ezd'usive methods 
(1) The statutory provisions deal¬ 
ing with the laying out, alteration, 
and discontinuance of roads, “in so< 
far as they pertain to the establish¬ 
ment of new roads or new parts of an 
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ceedings should be embodied in one statute, but the 
general rules of procedure, statutory and otherwise, 
may be looked to in aid of a statute providing for 
the establishment of highways.24 Special road laws 
are to be construed in connection with the general 
road laws of the state,25 and when they are silent 
on any subject the general law prevails.^® 

Constitutionality and validity. The constitution¬ 
ality of statutes governing the establishment of 
highways, or of particular provisions thereof, has 
been upheld as against various contentions, as that 
they denied due process of law;27 and a statute 
creating a new highway system for a county has 
been held not invalid as a mere colorable pretext 
for changing highway officers.28 
General rules of construction. An act for the 


establishment of highways must be construed as a 
whole.28 Unless there is shown a clear intent to 
the contrary, such statutes should not be construed 
retrospectively,®® or so as to interfere with pending 
proceedings.®^ 

Statutes relating to the establishment of high¬ 
ways have been required to be strictly construed 
in favor of landowners®® and in so far as they 
authorize the taking of private property for pub¬ 
lic use;®® since the jurisdiction conferred is spe¬ 
cial and limited, every requisite of the statute must 
be complied with.®^ According to some decisions, 
the mode of proceeding prescribed must be strictly 
pursued,®® at least as to jurisdictional require¬ 
ments,®® and this must appear on the face of the 
proceedings.®^ Other cases hold that a substantial 


altered road, are merely cumulative, 
and not exclusive.”—Barham v. 
Grant, 196 S.E. 43, 46, 185 Ga. 601. 

(2) The method of laying: out and 
establishing: public roads under Civ. 
Code 1910 § 640 et seq la not exclu¬ 
sive, but cumulative.—^Lee County v. 
City of Smlthvllle, 115 S.E. 107, 154 
Ga. 550. 

(3) Statute authorizing: establish¬ 
ment of public highway on affidavit 
of Isolated landowner which Is not 
Inconsistent with general road law 
does not provide exclusive method 
for establishing public road to iso¬ 
lated real estate.—^Mlady v. Knox 
County, 249 N.W. 585, 125 Neb. 191. 
Oonfllctlng provisions 

In Louisiana Rev.St. § S369, pro¬ 
viding in part that roads shall be. 
thereafter laid out by a Jury of free¬ 
holders, is not in conflict with Civ. 
Code art 2640, and the articles im¬ 
mediately preceding it, providing for 
the taking of private property for 
public use under the law of eminent 
domain.—Fuseller v. Iberia Parish 
Police Jury, '33 So. 597, 109 La. 551. 
Statutes held distinct 

The approval of the plans of dedi¬ 
cated streets, etc., as required by the 
Act of 1933 P.L. 103. 53 P.S. § 19093 
—1140, Is an entirely different mat¬ 
ter from, and has no connection with, 
the laying out of roads or streets un¬ 
der the Act of 1836, P.L. 551, as 
amended, 36 P.S. §3 1781, 1785.—Pe¬ 
tition for Laying Out of Public Road 
in Susquehanna Tp., Dauphin County, 
52 Dauph.Co., Pa., 315. 

Opening new roads 

"One of the main purposes of Ar¬ 
ticle XX [of the Act of June 24, 1931, 
P.L. 1206, 53 P.S. 3 19092—2013] Is 
the opening of now public roads.”— 
In re Ruthwood Ave., 16 A.2d 585, 
538, 142 Pa.Super. 101. 

Modes of establishment see supra 3 2. 

fl4. Ind.—Robinson v. Rippey, 12 N. 

B. 141, 111 .Ind. 112. 

29 C.J. p 402 note 13. 


25. N.C.—^Dickson v. Perkins, 90 S. 

E. 289, 172 N.C. 359. 

29 C.J. p 402 note 14. 

Special or local acts relating to high¬ 
ways see the C.J.S. title Statutes 3 
200, also 59 C.J. p 765 note 93-p 770 
note 8. 

2a Va.—^Wilburn v, Raines, 68 S.B. 
993, 111 Ya. 334. 

27- U.S.—^North Laramie Land <3o. 

V. Hoffman, 45 S.Ct 491, 268 U.S. 
276, 69 L.Ed. 953, affirming 219 P. 
561, 30 Wyo. 238, Wyoming statute. 

Ark.—^Arkansas State Highway Com¬ 
mission V. Pulaski County, 168 S. 

W. 2d 1098. I 

Ill.—Road Diet No. 4 v. Pralley, 146 

N.B. 195, 313 Ill. 568. 

Md.—Willis V. Milling. 194 A. 684, 
173 Md. 28. 

^ich.—^Lefevre v. Houseman-Spltzley 
Corporation, 224 N.W. 669, 246 

Mich. 383. 

Minn.—In re Highway of Fillmore 
and Houston Counties, 197 N.W. 
741, 158 Minn. 302. 

Or.—^Latourette v. County Court of 
Clackamas County, 281 P. 182, 131 
Or. 168. 

Tenn.—Butler v. McMahon, 64 S.W.’2d 
1, 166 Tenn. 511. 

Tex.—^Doughty v. DeFee, Clv.App., 
162 S.W.2d 404, error refused— 
Haverbekken v. Coryell County, 
Clv.App., 290 S.W. 673. 

Wash.—Great Northern Ry. Co. v. 
Glover, 77 P.2d 698, 194 Wash. 146. 

28. Tenn.—Butler v. Mc M a h a n , 64 
S.W.2d 1, 166 Tenn. 611. 

28. N.C.—^North Carolina State 
Highway Commission v. Young, 168 
S.E. 91, 200 N.a 603. 

sa Or.—^Rlce v. Douglas County, 
183 P. 768, 98 Or. 661. 

■W.Va.—^Downs v. Lazzelle, 136 S.E. 
196, 102 W.Ya. 663. 

31 . Tex.—Bryan v. McKinney, Civ. 

App., 279 S.W. 476. 

29 C.J. p 403 note 36. 
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32. Tex.—Atkina v. Davis, Clv.App., 
291 S.W. 968. 

33. Ill.—^Funderburk v. Spengler, 86 
N.E. 193, 234 IIL 674. 

29 C.J. p 401 note 8. 

34. Cal.—^Riverside County v. Les¬ 
lie, 292 P. 981, 109 Cal.App. 238. 

Okl.—Dolese v. State. 212 P. 610, 28 
Okl.Cr. 81. 

29 aJ. p 402 note 16. 

35. Me.—^Halle v. Sagadahoc County 
Com'rs. 31 A.2d 925. 

Pa.—Shapera v. Allegheny County, 
25 A.2d 566, 668, 344 Pa. 473. 

Tex—^Robison v. Whaley Farm Cor¬ 
poration, 37 S.W.2d 714, 120 Tex 
633, rehearing denied 40 S.W.2d 52, 
100 Tex 638 and affirming Whaley 
Farm Corporation v. Robinson, Civ. 
App., 26 S.W.2d 242. 

29 C.J. p 402 note 17. 

Curative statutes see Infra § 77. 
Season for mle 

“Public highways are within the 
control of the commonwealth and 
counties cmd townships do not have 
any common-law power to build or 
improve roads.”—Shapera v. Alle¬ 
gheny County, supra. 

36. Tex—Jameson v. Erwin, Civ. 
App., 91 S.W.2d 1129. 

—Town of Buchanan v. Wolfln- 
ger, 298 N.W. 176, 237 Wls. 652. 

29 C.J. p 402 note 18. 

‘On oases wherein public necessity 
Is not involved, and those in which 
the commissioners* court is not upon 
Its own motion authorized to open 
public roads, it is now settled that 
a compliance with the requirements 
of the statutes Is Jurisdictional, and 
that unless such compliance is 
shown the commissioners' court is 
without Jurisdiction to order the op¬ 
ening of such road.”—Gray v. Lewis, 
TexCiv.App., 88 S.W.2d 608, 606. 

37. Conn.—Crawford v. Bridgeport, 
108 A. 125, 92 Conn. 48L 
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compliance with the statute is sufficient,where 
nothing which is fundamental or jurisdictional is 
omitted,39 and that, as far as matters of procedure 
are concerned, the statutes should be liberally con¬ 
strued.^® 

§ 38. -Amendment and Repeal 

The amendment and repeal of statutes relating to 
the establishment of highways are governed by the rules 
relating to statutes generally; thus repeals by Implica¬ 
tion are not favored. 

Questions as to the amendment^^ or repeal^ 2 of 
statutes relating to the establishment of highways 
are governed by the rules relating to statutes gen¬ 
erally. Repeals of highway statutes by implication 
are not favored;^® but where an act covers the 
same subject matter as the older law, and contains 
provisions that cannot be reconciled with it, a re¬ 
peal will be implied,to the extent of the inconsist- 
ency,46 although this reason fails where there is 
a positive and unequivocal assertion that there is 
no intention to repeal the older statute,46 or where 
it is expressly continued in force.47 Earlier and 
later statutes are to be construed together and so 
construed as to give, if possible, effect to each.48 


Where each of two statutes covers a separate and 
independent subject, a general repealing clause con¬ 
tained in the last enacted in no wise affects the 
first.49 Even the fact that two statutes are direct¬ 
ed to the attainment of the same end does not war¬ 
rant the conclusion that the later repeals the earli¬ 
er;®® nor will mere inconvenience worked by the 
similarity of two statutes justify the courts in de¬ 
claring that the earlier is impliedly repealed by the 
later.®! 

An unconditional repeal of the statute under 
which a proceeding for the establishment of a high¬ 
way is pending ipso facto abates the proceeding,®^ 
unless pending proceedings are excepted or saved.®® 
A change in the mode of procedure by statute 
pendente lite does not abate the proceedings,®4 but 
the new procedure should be followed, according to 
most authorities,®® although it has been held that 
there is a choice of procedure in such cases.®® 

§ 39. Jurisdiction and Powers of Public Au¬ 
thorities Generally 

Public officers, in exercising the power of establlshlrrg 
highways, act for the county or municipality on which, as 
the state’s political agent, the power and duty are con¬ 
ferred. As between officers of a county and those of a 


sa Ill.—^Dlckison V. Clark, 2 K.£:.2d 
91, 861 IlL 258. 

Iowa.—Wheeler v. Riggs, 271 N.W. 

509, 222 Iowa 1373. 

Tex.—^Haverbekken v. Coryell Coun¬ 
ty. 247 S.W. 1086, 112 Tex. 422— 
Allison V. Wilbarger County, Civ. 
App., 24 S.W.2d 1103. 

29 C.J. p 402 note 20. 

Sabstantlal oompllBAoe held not 
shown 

CaL—^Riverside County v. Leslie, 292 
P. 981, 109 Cal.App. 238. 

39. Ill.—Hlne V, Roberts, 141 N.B. 
166, 309 HL 439. 

29 C.J. p 402 note 21. 

40. Minn.—^Anderson v. San Fran¬ 
cisco. 99 N.W. 420, 92 Minn. 57. 

29 aJ. p 401 note 9. 

41. Amendment held void 

Ind.—^McIntyre v. Marine, 93 Ind. 
193. 

Xiaw relative to survey and map¬ 
ping* held modified.—State v. Grant 
County Superior Court, 191 P. 416, 
112 Wash. 34. 

excepting paxtlonlar 

oouity 

County court proceeding establish¬ 
ing new road in Benton County must 
comply with original statute, where 
amending statute expressly excepted 
such county.—Casey v. Douglas, 296 
S.W. 706, 173 Ark. 641, 

42. Statutes or pxovlsloxui held re¬ 
pealed 

Ga.—^Browne v. Benson, 137 S.E. 626, 
163 Ga. 707. 


Ky.—Burton v. Bryant, 251 S.W. 192, 
199 Ky. 447. 

Statutes or provisions held not re¬ 
pealed 

Ark.—Prewitt v. Warfield, 156 S.W. 

2d 238, 203 Ark. 137. 

Ga.—^Browne v. Benson, 137 S.H. 626, 
163 Ga. 707—Commissioners of 
Roads and Revenues of Decatur 
County v. Curry, 114 S.B. 341, 164 
Ga. 378. 

Repeal of particular statutes see 29 
C.J. p 402 note 23 [a]. 

43. Ark.—^Arkansas State Highway 
Commission v. Pulaski County, 168 
S.W.2d 1098. 

29 C.J. p 402 note 25. 

Statute held repealed hy implication 
Wash.—Great Northern Ry. Co. v. 

Glover, 77 P.2d 698, 194 Wash. 146. 
Statute held not repealed hy implica¬ 
tion 

Ark.—^Arkansas State Highway Com¬ 
mission V. Pulaski County, 168 S. 
W.2d 1098. 

Fla.—Baskin v. State ex reL Tracy, 
156 So. 655, 115 Fla. 392. 

29 C.J. p 402 note 25 [a]. 

44b Ind.—^Findling v. Foster, 84 N. 
E. 529, 170 Ind. 326—^Robinson v. 
Rippey, 12 N.E. 141, 111 Ind. 112. 

4B, Wash.—Great Northern Ry. Co. 
V. Glover. 77 P.2d 698, 194 Wash. 
146. 

Fresnmption from express repeal of 
other acts 

I The presumption that sections of, 
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general highway acts, because ex¬ 
pressly repealing certain acts with¬ 
out specific reference to township act, 
were not intended to repeal latter 
act, is overcome because of clear in¬ 
consistency between such act and 
new legrlslation.—Great Northern Ry. 
Co. v. Glover, supra. 

43. Ind.—^Robinson v. Rlppey, 12 N. 
B. 141, 111 Ind. 112. 

47. Mo.—Bauble v. Ossman, 44 S. 
W. 338, 142 Mo. 499. 

48. La.—^Fuseller v. Iberia Parish 
Police Jury, 33 So. 597, 109 La. 561. 

49- Wash.—Gregory v. Kitsap Coun¬ 
ty. 188 P. 761, 110 Wash. 476. 

50, Ind.—Robinson v. Rippey, 12 N. 
E. 141, 111 Ind. 112. 

5L Ind.—Robinson v. Rlppey, supra. 

52. Va.—Terry v. McClung, 52 S.B. 

356, 104 Va. 699. 

29 C.J. p 402 note 33. 

63, Ind.—Bleumel v. State, 186 N.E. 
113, 204 Ind. 544, denying rehear¬ 
ing 184 N.E. 178, 204 Ind. 644. 

29 C.J. p 402 note 34. 

54. Ind.—Mayne v. Huntington 
County, 24 N.E. 80, 123 Ind. 132. 

29 C.J. p 403 note 37. 

55. Ind.—Steele v. Empson, 41 N.E. 
822, 142 Ind. 397. 

29 C.J. p 403 note 38. 

56. Or.—^Rlce v. Douglas County, 
183 P. 768, 93 Or. 55L 

29 C.J. p 403 note 89. 
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municipality within It, the general rule Is that the latter 
have power to lay out ways wholly within their terri¬ 
torial Jurisdictions, while the former are confined to the 
establishment of ways extending beyond the municipal 
limits; where authority is given to county offlcers to 
act on the neglect or refusal of municipal officers to do 
so, such neglect or refusal is Jurisdictional. 

The power and duty of establishing highways are 
in the municipality, town, or county on which they 
are conferred by law,^^ as distinguished from 
the particular road district or highway officers 
through which, for convenience, such power may 
be exercised,^* and in exercising such power and 
performing such duty the county or municipality 


§ 39 

acts as the political agent of the state.®® For its 
own convenience it is authorized to confer this 
power on certain bodies or officers, whose duties are 
expressly or by implication prescribed by statute 
their powers and duties, as so defined and limited, 
may not be exceeded,®^ nor has a court discretion¬ 
ary power to enlarge them.®^ Sometimes the pow¬ 
er is delegated to officers whose office is especially 
created for the purpose;®® but more commonly it 
is delegated as an additional power to officers hav¬ 
ing other functions and duties in the administration 
of the local government,®^ or is delegated to some 


57. Neb.—^Denver v, Myers, 88 N.W. ’ 
191, 63 Neb. 107. 

Tex.—^Phillips v. Texas & P. Ry. Co., 
Com.App., 296 S.W. 877, reversing 
Texas & P. Ry. Co. v. Phillips, Civ. 
App., 289 S.W. 697. 

'mere all statutory requlrexuenta 
liave beeu compiled with, for open¬ 
ing a public road between counties, 
the county courts must order the 
road opened.—State ex rel. Cornelius 
V. McClanahan, 278 S.W. 88, 221 Mo. 
App. 399, transferred, see, Sup., 273 
S.W. 1059. 

PartlorUar oonuty held within statute 
Statute providing for public road 
systems in counties having popula¬ 
tion of more than one hundred sixty 
thousand and less than two hundred 
thirty thousand wherein Is located 
an Incorporated city having popula¬ 
tion in excess of one hundred thou¬ 
sand inhabitants, held applicable to 
Tarrant county.—Tarrant County v. 
Shannon, 104 S.W.2d 4, 129 Tex 264, 
reversing Shannon v. Tarrant County, 
Civ.App., 99 S.W.2d 964. 

Town offlcers; roads constructed by 
county 

Highway Law § 106, providing that 
the town board and the town super¬ 
intendent of highways shall deter¬ 
mine the place where, and the man¬ 
ner In which, moneys shall be ex¬ 
pended for highways within the 
town, applies only to "town high¬ 
ways," provided for under § 3 subd 
4, and is not applicable to roads con¬ 
structed by the county.—Pilbeam v. 
Sisson, 198 N.Y.S. 834, 204 App.Dlv. 
762. 

5a Neb.—^Denver v, Myers, 88 N.W. 
191, 63 Neb. 107. 

59. Me.—State v. Fuller, 76 A 316, 
106 Me. 671. 

Wyo.—^Ross V. Trustees of Universi¬ 
ty of Wyoming, 228 P. 642, 647, 31 
Wyo. 464, citing Corpus Juris, and 
denying rehearing 222 P. 3, 30 
Wyo. 433. 

60. Me.—State v. Puller, 76 A 316, 
106 Me. 671. 

61. Me.—^Inhabitants of Phippsburg 
V. Sagadahoc County Com’rs, l4l 
A 95, 127 Me. 42. 


Tex.—^B1 Paso Electric Co. v. Leeper, 
Civ.App., 42 S.W.2d 863, reversed 
on other grounds, Com.App., 60 S. 
W.2d 187. 

60. Me.—^Inhabitants of Phippsburg 
V. Sagadahoc County Com’rs, 141 
A 95, 127 Me. 42. 

6a state highway commission or 
department 

Iowa.—Iowa Ry. & Light Corporation 
V. Lindsey, 231 N.W. 451, 211 Iowa 
544, followed in State v. Central 
States Electric Co., 231 N.W. 467, 
and Central States Electric Co. v. 
Pocahontas County, 231 N.W. 468. 
Pa.—Calkins v. Bradford County, 28 
' Pa.Dlst. & Co. 161. 

29 C.J. p 403 note 46 [a]. | 

Other officers see 29 C.J. p 403 note 
46. 

64i Board of auditors 
Jurisdiction of county board of 
auditors relative to rejection of pro¬ 
posed plat applies only where court 
directs township board to approve 
plat.—^Lefevre v. Houseman-Spltzley 
Corporation, 224 N.W. 659, 246 Mich. 
383. 

County eommissionezs or supervisors 

(1) In Colorado, county commis¬ 
sioners have authority to construct 
a public highway on a strip of land 
under a license from a railroad com¬ 
pany which owns the strip, without 
acquiring a permanent right of way 
by condemnation, conveyance, or pre¬ 
scription.—Switzer v. Board of Coun¬ 
ty Com’rs, Chaffee County, 203 P. 
680, 70 Colo. 663. 

(2) In Florida, whether or not 
county commlssionera have power 
and Jurisdiction to close and abandon 
a road will not affect their power to 
establish a public road, where the 
road is necessary and for the public 
benefit.—^Daugherty v. Latham, 190 
So. 742, 139 Fla. 477. 

(3) In Indiana, "boards of com¬ 
missioners have exclusive original | 
jurisdiction in all matters Involving 
the establishment ... of pub¬ 
lic highways in their respective coun¬ 
ties.”—Ward V. Board of Com*rs of 
Lake County, 167 N.B. 721, 723, 199 
Ind. 467. 


(4) In Indiana the County Unit 
Road Law gives to the board of 
county commissioners Jurisdiction of 
proceedings for the establishment 
of a county unit road which, as re¬ 
quired by § 38, has been declared to 
be a public utility.—^Hull v. Board 
of Com*rs of La Porte County, 14S 
N.E. 589, 196 Ind. 160. 

(5) In Kansas, "in the establish¬ 
ment and opening of a public road, 
a board of county commissioners has 
no authority to enter into a contract 
with a landowner, through whose 
land the road is. laid, to build and 
maintain a chute or runway across 
and under the highway through 
which live stock can pass from one 
tract to the other.”—^Haucke v. Board 
of Com'rs of Morris County, 224 P. 
64, 115 Kan. 659. 

(6) In Minnesota, statutes author¬ 
izing the board of county commis¬ 
sioners to lay out and establish a 
county road wholly within township 
which constitutes a direct connecting 
link with two or more existing roads 
authorized a crossroad connecting 
two parallel roads extending through 
the county.—^Appeal of Ondrachek, 
191 N.W. 418, 164 Minn. 178. 

(7) Other county commissioners or 
supervisors. 

G^.—Browne v. Benson, 137 S.E. 626, 
163 Ga. 707—^Neufville v. Robin¬ 
son, 160 S.E. 552, 43 Ga.App. 823. 

Or.—^Lauderback v. Multnomah Coun¬ 
ty, 226 P. 697, 111 Or. 681. 

Wash.—State ex rel. Puget Sound & 
B. R. Ry. Co. V. Joiner, 47 P.2d 14, 
182 Wash. 801—Carlson v. Kitsap 
County, 213 P. 930, 124 Wash. 156. 
29 C.J. p 408 note 47 [aj. 

County oommlssioiierfl’ court 
Tex—Hill V. Taylor Cowity. Civ. 
App., 294 S.W. 868—Black Bros. v. 
State, Civ.App., 263 S.W. 676, re¬ 
versed on other srrounds State v. 
Black Bros., 297 S.W. 213, 116 Tex 
616. 

29 C.J. p 403 note 47 [d]. 

Police Juries 

La.—^De Moss v. Police Jury of Bos¬ 
sier Parish, 118 So. 700, 167 La. 83, 
68 A.L.R. 336, reversing and con¬ 
formed to 120 So. 137, 9 La.Appw 
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court,in which case it has been held that the 
court may act in vacation.®® 

In exercising their authority to establish high¬ 
ways, public authorities must conform to all applica¬ 
ble constitutional provisions.®*^ 

A proceeding which is void for want of juris¬ 
diction does not exhaust a special power under 
which the commissioners may act but once;®® but 
if a statute allows only a certain period of time for 
laying out a particular road the expiration of that 
time pendente lite takes away all power to act fur¬ 
ther.®® 

Authority to construct or improve'" roads, given 
to public officers, has been construed to include the 
power to locate and construct new roads.^® 

As between officers of county and township. The 
power to establish a highway lying wholly within 
a township usually rests in the township officers 


in some states, however, the county officers, have,, 
or may have, jurisdiction in such cases.Con¬ 
versely, the legislature may confer on township of¬ 
ficers power over county ways;*^® but where the 
power of county commissioners to establish roads 
within the county is made exclusive they cannot 
shift it to a board of township trustees,and if the 
road extends beyond the township the power is 
usually vested in the county officers, and the town¬ 
ship officers cannot act in the matter.^® 

. As between officers of county and town. In New 
England town officers have the power to lay out a 
road wholly within the limits of a town.*^® In such 
case, county officers have no jurisdiction,*^^ unless 
the way so laid forms part of a county way.*^® If 
the way extends into two or more towns the county 
officers have jurisdiction to lay it out,*^® and the se¬ 
lectmen cannot do so.®® 

A claim that a town board is without power to 
act because the proposed road has been designated 


216—williams v. Police Jury of 
Concordia Parish, 107 So. 126, 160 
Lra. 325. 

29 C.J. p 403 note 47 [e]. 

Other officers see 29 C.J. p 403 note 
47. 

As hstween hoard of oommlssion.. 
on and ordinary of county, hoard of 
commissioners is alone authorized 
to establish road, and ordinary Is 
without such authority; but the 
method of laylnsr out public roads Is 
that prescribed In Clv.Gode 1910 § 
640 et seq, applicable to proceedings 
on application to the ordinary.— 
Commissioners of Roads and Reve< 
nues of Decatur County v. Curry, 114 
S.D. 341. 154 Ga. 378. 

Presumption as to Jurisdiction 
The statute providing that future 
proceedings of all officers and courts 
of limited and Inferior Jurisdiction 
should be presumed regular, except 
as to matters required to be entered 
of record, unless otherwise expressly 
declared, applied to proceedings of 
county board of supervisors in estab¬ 
lishing highways, but raised no pre¬ 
sumption In favor of such tribunal's 
Jurisdiction, In absence of determina¬ 
tion by it that it had Jurisdiction.— 
Davelaar v. Marlon County, 277 N.W. 
744, 224 Iowa 669. 

"A waives for a ‘roving right of 
way* . would not be suffi¬ 
cient to give the commissioners Ju¬ 
risdiction to establish such a high¬ 
way."—Stevens County v. Burrus, 40 
P.2d 125, 128, 180 Wash. 420. 

66. County oourts 

(1) In Arkansas the county court 
has exclusive Jurisdiction.—^Prewitt 
V. Warfield. 166 S.W.2d 238, 208 Ark. 
137—Cazort v. Road Improvement 
Dist. Na S of Johnson County, 299 


S.W. 1014, 175 Ark. 570—Stumpff v. 
Louann Provision Co., 292 S.W. 106, 
173 Ark. 192—^Elansas City Southern 
Ry. Co. V. Sevier County, 286 S.W. 
1036, 287 S.W. 404, 171 Ark. 900. . 

(2) County court held not to have 
abused discretion in opening public 
rural road over railroad right of way, 
acquired by railroad for yard pur¬ 
poses, though not being used there¬ 
for.—^Kansas City Southern Ry. Co. 
V. Sevier County, supra. 

(3) In Oregon "county court," as 
used in road law, includes board of 
commissioners of Multnomah county. 
—^Lauderback v. Multnomah County, 
226 P. 697, 111 Or. 681. 

(4) Other county courts see 29 -C.' 
J. p 403 note 48 [a]. 

Other courts see 29 C.J. p' 403 note 
48. 

Fresumptio]! as to JoxladiotioxL 
When establishing road, county 
court is court of limited Jurisdiction, 
and Jurisdictional facts must appear 
affirmatively, there being no pre¬ 
sumption that it has Jurisdiction.— 
Jones V. Avondale Heights Co., 47 
S.W.2d 949, 243 Ky. 186—Potter v. 
Matney. 176 S.W. 987, 166 Ky. 266. 

Zn Texas "the district court had no 
authority to establish a road of any 
class originally, or by reducing the 
width of one erroneously attempted 
to be laid out of a greater width 
than allowed by law."—Bryan v. Mc¬ 
Kinney, Clv.App., 279 S.W. 476, 480. 

68. Minn.—State v. Macdonald, 4 N. 
W. 1107, 26 Minn. 446. 

67- Ark.—Casey v. Douglas, 296 S. 
W. 706, 173 Ark. 641. 

6& Ma—Cole v. Cumberland Coun¬ 
ty, 7 A 897, 78 Me. 682. 
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Wls.—State V. Hanson, 170 N.W. 725, 
168 Wls. 497. 

69. Me.—William v. Lincoln Coun¬ 
ty, 86 Me. 845. 

7a Wash.—Carlson v. Kitsap Coun¬ 
ty, 213 P. 980, 124 Wash- 166. 

State highway systems see infra S 
175 et seq. 

7L S.D.—^Keen v. P!airview Tp., 67 
N.W. 628, 8 S.D. 668. 

29 C.J. p 404 note 53. 

72. Minn.—Becker County v. Shev- 
lln Land Co., 243 N.W. 438, 186 
Minn. 401, certiorari denied Shev- 
lln Land Co. v. Becker County, 
Minn., 58 S.Ct. 117, 287 U.S. 655, 
77 L.Ed. 566. 

29 C.J. p 404 note 54. 

73. Mich.—People v. Nankin High¬ 
way Com'rs., 15 Mich. 847. 

29 C.J. p 404 note 56. 

7<L Ohio.—State ex rel. Kerr v. 
Neitz, 16 N.E.2d 236, 58 Ohio App. 
186. 

75. Pa.—^In re Verona Borough 

Road, 12 A 466, 9 Pa.Cas. 114. 

29 C.J. p 404 note 56. 

7a Me.—^Hebron v. Oxford County. 
68 Me. 314. 

29 C.J, p 404 note 58. 

77. Vt.—^In re Bridport, 24 Vt 176. 

29 C.J. p 404 note 59. 

7a Me.—^Wells v. Tork County, 11 
A 417, 79 Me. 522. 

29 C.J. p 404 note 60. 

79. Conn.—Windham v. Litchfield, 22 
Conn. 226. 

29 CJ. p 404 note 61. 

sa Ma88.-<^Monterey v. Berk8hlre 
County, 7 Cu8h. 394. 

N.H.—In re Griffin, 27 N.H. 848. 
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a county-aid road cannot be maintained in the ab¬ 
sence of proof of such designation.^! 

As between officers of county and municipal cor- 
poration* As a rule county officers have no power 
to establish highways wholly82 or partly83 within 
the limits of an incorporated city, town, or village, 
without the consent of the local authorities.^^ 

Refusal or neglect of officers having primary 
power. In New England county commissioners or 
certain county courts have jurisdiction to lay out a 
town way in case the town selectmen neglect or 
refuse to do so,35 or in case the town refuses or 
delays to approve a way as laid out;8e and a like 
rule prevails in some other states as between other 
officers having primary and secondary jurisdic- 
tion.37 jjj such a case the county court, in legal 
effect, is a court of appeal, with regard to the iden¬ 
tical matter presented to the selectmen for action.^s 
If the selectmen refuse to act, a petition to the 
court may be presented forthwith,89 and must be 
presented within a reasonable time.39 If no ex¬ 
press refusal is made, a reasonable time for them 
to act in the premises must elapse before such pe¬ 
tition can be presented.®! 

The neglect or refusal of the selectmen to lay 
out the highway,®® or of the town to approve the 
way as laid out,®® is a prerequisite to the jurisdic¬ 
tion of the county commissioners or court, and it is 
the duty of the court to decide the question j®^ 
but the fact that the petitioners are different from 
those who petitioned the selectmen is immaterial.®^ 
The highway sought to be established must be one 
within the authority of the selectmen to lay out.®® 


§ 40 

After the court has acquired jurisdiction by the 
neglect of selectmen to lay out a road and the filing 
in court of a petition, it cannot be ousted of such 
jurisdiction by subsequent action of the selectmen 
in laying out the road.®*^ 

Highway for access to school building. Under 
some statutes a school board, when authorized by 
the electors, may obtain at the district expense a 
public highway by which the pupils may reach 
the school building without trespassing upon pri¬ 
vate property.®® Power under such a statute is not 
conhned to cases of schoolhouses not situated on 
any highway,®® or to cases in which a private right 
to pupils to pass has been refused;! nor is the pow¬ 
er affected by the fact that a tax to pay for the 
road has been voted.® The fact that the school 
board is guilty of fraud or collusion in establishing 
the road and thereby increases the expense thereof 
does not deprive the district of the road.® 

§ 40. -Roads in Different Coordinate 

Jurisdictions 

In tho absence of statutory authority, county officers 
cannot establish a highway In another county, and for 
the establishment of a highway In two or more counties 
the officers of each county must take action. A like 
rule applies to a proposed road In two or more towns. 

While the legislature may confer on the officers 
of one county the power to establish a highway in 
another county,^ in the absence of statutory author¬ 
ity a county court or board is without authority to 
lay out a highway in another county;® and for the 
establishment of a highway lying in two or more 
counties the officers of each county must take ac- 


81. Minn.—^Peterson v. Board of 
Sup'rs of Town of Chisago Lake, 
272 N.W. 391, 199 Minn. 456. 

82. Iowa.—Fhilbrlck v. University 
Place, 76 N.W. 742, 106 Iowa 862. 

29 C.J. p 404 note 63. 

83. Ill.—Shields v. Ross, 41 N.m 
985, 158 Ill. 214. 

29 C.J. p 404 note 64. 

Xn Fenasylvaiila, where a road lies 
partly within a borough and partly 
within a township, the court of quar¬ 
ter sessions has Jurisdiction of the 
whole roa4; having Jurisdiction of 
a part of the road, namely, the part 
which lies within the township, its 
Jurisdiction extends into the borough. 
—In re Somerset & Stoystown Road. 
74 Pa. 61—29 C.J. p 404 note 66 [a]. 

84. Ind.—Sparling v. Dwenger, 60 
Ind. 72. 

29 C.J. p 404 note 65. 

85. Vt—Gilley v. Barre, 87 A. 1111. 
29 C.J. p 406 note 75. 

Averment of neglect or refusal see 
infra S 60. 


88 Ma—^North Berwick v. Tork' 
County, 25 Ma 69. 

87. Tex.—Haynes v. Satterfield, 2 
Tex.Unrep.Cas. 299. 

29 C.J. p 406 note 77. 

88. Vt—Gilley v. Barre, 87 A, 1111. 

29 C.J. p 406 note 78. 

89. N.H.—In re Patten, 16 N.H. 277. 

90. Vt—Moore v. Chester, 46 Vt 
603. 

29 C.J. p 406 note 80. 

91. N,H.—In re Patten, 16 N.BL 277. 

92. Vt—Crawford v. Rutland, 52 Vt 
412. 

29 C.J. p 406 note 82. 

93. Me.—Lewiston v. Lincoln Coun¬ 
ty, 30 Me. 19. 

29 C.J. P 406 note 83. 

94. Vt.—^Dunn v. Pownal, 26 A. 484, 
65 Vt 116. 

29 C.J. p 406 note 84. 

95. N.H.—Simpson v, Orford, 41 N. 
H. 228. 

Vt—^Moore v. Chester, 45 Vt 603. 
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m. N.H.—In re Griffin, 27 N.H. 34S. 

29 C.J. p 406 note 86. 

97. N.H.—^In re Stratton, 21 N.H 44. 

98. Iowa.—^Brockway v. Louisa 
County, 110 N.W. 844, 183 Iowa 
298. 

66 aj. p 479 note 24. 

Bight hdld dlsoretlonary 

Iowa.—Bogaard v. Plain View Inde¬ 
pendent Diet, 61 N.W. 859, 98 Iowa 
269. 

99. Iowa.—^Bogaard v. Plain View 
Independent Dist, supra. 

L Iowa.—Bogaard v. Plain View In¬ 
dependent List, supra. 

8. Iowa.—Bogaard v. Plain View In¬ 
dependent Dlst., supra. 

3. Iowa.—^Brockway v. Louisa Coun¬ 
ty, 110 N.W. 844, 133 Iowa 298. 

4. Ind.—Cooper v. Harmon, 83 N.BJ. 
704, 170 Ind. 113. 

29 C.J. p 405 note 67. 

5. Pa.—^In re Overton Tp, Road, 43 
PcLSuper. 278. 
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tion.® A like rule applies where the proposed road 
lies in two or more towns or townships.^ The lo¬ 
cation of a highway near a town line, but wholly 
within the town,® or which connects with another 
proposed highway in another town,® is authorized 
to be done by the commissioners of the town in 
which the road is located, and the joint boards of 
the two towns have no jurisdiction.^® 

Provisions of a highway law relating to the inclu¬ 
sion in a county highway of a portion of the high¬ 
way within a city and to the construction of county 
highways through cities of a certain class at joint 
county and city expense were held to relate only to 
highways toward the expense of which a city 
contributes, as against the contention that they 
forbade the construction of a particular highway 
through such a city.^l 

State highway systems. The location and plan of 
state highway systems and improvements, together 
with the incidental establishment of new highways 
and the relocation of old highways, are discussed 
infra § 179. 


§ 41. Parties 

a. Petitioners 

b. Respondents; defendants 

c. Addition or withdrawal 

a. Petitioners 

statutory requirements as to the number and qualifi¬ 
cations of petitioners for a highway are mandatory. 

The requisite number and qualifications of peti¬ 
tioners for a highway depend on the provisions of 
the local statutes,^® common requirements being 
that the petition must be signed by a specified num¬ 
ber of freeholders,13 householders,!^ landowners,15 
voters or electors,!® persons or corporations assess¬ 
able for highway labor,!^ interested citizens,!® or 
responsible persons;!® and residence in the vicin¬ 
ity,®® or within a specified distance,®! of the pro¬ 
posed highway may be required. These provisions 
as to the persons who must apply are mandatory;®® 
a deficiency of even one in the required number 
of qualified petitioners is fatal.®® On the other 
hand, if a sufficient number of names of qualified 
petitioners remains on the petition,®^ the presence 
of a rejected name will not invalidate it.®® 


6. Me.—^In re Durham's Inhabitants, 
103 A. 9, 117 Me. 181. 

29 C.J. p 405 note 69. 

County line road 

Under a statute providing for the 
establishment of a road on the line 
between two counties “by the concur¬ 
rent action of the respective boards 
of supervisors," the board of each 
county must act independently in Its 
own Jurisdiction and in accordance 
with statutory provisions governing 
its proceedings, there being no provi¬ 
sion in the statutes for Joint action. I 
—^Leonard v. Benton County, 191 N. 
W. 141, 194 Iowa 1250. 

7- Mich.—Brewer v. Gerow, 47 N.W. 

113, 83 Mich. 250. 

29 C.J. p 405 note 70-71. 
a. Ill.—Mack v. Highway Comrs. 41 
Ill. 878. 

9. Wls.—State V. Clyde, 109 N.W. 
985, 130 Wis. 159. 

29 C.J. p 405 note 73. 

10. S.D.—^Andover v. Cooper, 157 N. 
W. 1053, 37 S.D. 258. 

11. N.T.—In re McKinley Parkway 
Extension Highway in City of 
Lackawanna, Erie County, 15 N.Y. 
S.2d 710, 258 App.Div. 844, reargu¬ 
ment denied 17 N.Y.S.2d 862, 268 
App.Div. 1033, appeal granted. 

19. Mont.—^Warren v. Chouteau 

County, 265 P. 676, 82 Mont. 115. 
29 C.J. P 406 note 90. 

Averments in petition as to Qualiflca- 
tion see infra S 50. 

Parties opposing petition see infra § 
54. 


Waiver of objections to number or 
qualiflcations of petitioners see in¬ 
fra S 53. 

18. Miss.—^Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

Mont.—^Warren v. Chouteau County, 
265 P. 676. 82 Mont 116. 

29 O.J. p 406 note 91. 

A wife “has such an interest in 
the community estate as brings her 
within the definition of a freeholder" 
within the statutory requirement:— 
Atkins V. Davis, Tex.Civ.App., 2$1 S. 
W. 968. 971. 

“Preoinot,” as used' In a statutory 
provision requiring the signatures of 
a certain number of freeholders of 
the “precinct,” means the commis¬ 
sioners' precinct, and not the road 
precinct or district—^Hill v. Taylor 
County, Tex.Civ.App., 294 S.W. 868— 
Atkins V. Davis, Tex.Civ.App., 291 S. 
W. 968. 

14. Miss.—Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

29 C.J. p 406 note 92. 

15. Ky.—Terrell v. Drake, 140 S.W. 
53. 146 Ky. 13. 

29 C.J. p 406 note 93. 

10. Wyo.—^North Laramie Land Co. 
V. Hoffman, 219 P. 661, 30 Wyo. 238, 
affirmed 46 S.Ct 491, 268 U.S. 276, 
69 L.Ed. 968. 

29 C.J. p 407 note 94. 

17. N.Y.—In re Riddell, 116 N.Y.S. 
261, affirmed 119 N.Y.S. 1142, 184 
App.Dlv. 990. 

29 C.J. p 407 note 95. 
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18. N.C.—Grady v. Grady, 184 S.E. 
612, 209 N.C. 749. 

19, Me.—Cyr v. Dufour, 68 Me. 492. 
29 C.J. p 407 note 96. 

aa Kan.—Canaday v. Hull, 181 P. 

121, 104 Kan. 785. 

29 C.J. p 407 note 97. 

81. S.D.—Kothe v. Berlin Tp., 103 N. 

W. 667, 19 S.D. 427. 

29 C.J. p 407 note 98. 

88. Ky.—Terrell v. Drake. 140 S.W. 

53. 145 Ky. 13. 

29 C.J. p 407 note 1. 

Consent of all owners; holder of 
sheriff’s oerUflcate 
Under a statute providing that 
roads may be established without 
the appointment of a commissioner, 
if written consent of all the owners 
of the land to be used is first filed 
in the auditor's office, the consent of 
the holder of a sheriff's certificate 
which subsequently ripened into a 
sheriff's deed must be obtained as 
well as that of the person acquiring 
the fee title during the period of re¬ 
demption.—^Vien V. Harrison County, 
228 N.W. 19. 209 Iowa 580. 

38. Colo.—White v. Arvada, 153 P. 

696, 60 Colo. 343. 

29 C.J. p 407 notes 1, 2. 

84. Ky.—Story v. Little, 121 S.W. 
1022, 135 Ky. 115. 

Or.—Giesy v. Marlon County, 178 P. 
598, 91 Or. 450. 

85. S.D.—^Bockoven v. Lincoln Tp., 
83 N.W. 835, 13 S.D. 317. 
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The qualification of petitioners is a matter of ev¬ 
idence to be determined by the court on the hear¬ 
ing of the petition,26 or by the board of county 
commissioners before acting on the petition ;27 and 
the burden of proof is on the petitioners22 to show 
all the facts entitling them to make the applica- 
tion.26 

Roads in different jurisdictions. Where the pro¬ 
posed road runs into two or more territorial ju¬ 
risdictions, it is generally required that persons of 
the requisite qualifications from each of such ju¬ 
risdictions shall join in the petition ;20 but it has 
been held that, where a statute provides for the 
establishment of a road through two or more coun¬ 
ties or towns, on the application of a certain num¬ 
ber of residents therein, the petition is sufficient, 
although all the signers reside in one of such coun¬ 
ties or towns.2i 

b. Respondents; Defendants 

In a proceeding to establleh a highway, the occupant 
or true owner of the land affected must be made a party 
respondent. A town through which a highway la laid out 
should be made a party. 

In a proceeding to establish a highway, the owner 
or occupant of the land affected must be made a 
party respondent ;22 and as a rule he is the only 
necessary party.22 A person, such as a mortgagee, 
who has only an equitable title or interest, or is not 
the true owner, is not a necessary party,2^ except, it 
seems, where he has long had adverse possession.25 

Since a town or other community through which 
a highway is laid out will have the burden of main¬ 
taining it, it is interested and should be made a 


party ;26 but other towns in the vicinity need not 
be made parties®*^ unless it is manifest that they will 
eventually be charged with a portion of the expense, 
in which case it is the better practice to make them 
parties to the original petition.®^ The selectmen,®^ 
or the inhabitants and taxpayers,^® of a town are 
not parties to highway proceedings, and have, as 
such, no right to appear and be heard in opposition 
to the laying of a highway, but are represented by 
the town. 

In any proceeding by a party adversely affected 
by the laying out of a road, or the taking of prop¬ 
erty therefor, the county, or its representative, the 
board of supervisors, is the proper party defend¬ 
ant,^^ and the petitioners for the road are not prop¬ 
er parties.^2 

c. Addition or Withdrawal 

Petitioners generally are allowed to withdraw as such 
at any time before final hearing. Jurisdiction is not 
ousted by such withdrawal, even though the petitioners 
remaining are fewer than the required number, unless 
the Jurisdictional number Is required to exist at the 
time of the order. 

Petitioners for a highway generally are allowed, 
at any time before a final hearing and determina¬ 
tion, to withdraw as such on payment of costs 
but intention to withdraw must be indicated in some 
unmistakable manner.^^ A petitioner withdrawing 
his name simply dismisses the proceeding as to him¬ 
self jurisdiction is not thereby ousted,^® even 
though the petitioners remaining are fewer than the 
required numberj^*^ unless the statute requires the 
jurisdictional number of petitioners to exist at the 
time the order is made and jurisdiction once at- 


26. Minn.—Banse v. Claris, 71 N.W. 

S19, 69 Minn. 53. 

29 C.J. p 407 note 6. 

27- Mont.—Warren v. Chouteau 
County, 265 P. 676, 82 Mont. 115. 

28. N.J.—In re Highway, 8 N.J.Law 
665. 

29. N.T.—In re Riddell, 116 N.Y.S. 
261. affirmed 119 N.Y.S. 1142, 134 
App.Div. 990. 

30- Ill.—Wright V. Mlddlefork High¬ 
way Com'rs, 33 N.B. 876, 145 Ill. 
48. 

29 C.J. p 407 note 8. 

31. Minn.—State v. Macdonald, 4 N. 
W. 1107, 26 Minn. 445. 

29 C.J. p 408 note 9. 

32. Ark.—^McMahan v. Ruble, 204 S, 
W. 746, 136 Ark. 88. 

29 C.J. p 408 note 11. 

38- Ind.—Ryder v. Horstlng, 29 N. 

m 667, 130 Ind. 104, 16 L.R.A. 186. 
29 C.J. p 408 note 12. 

State 

Contention that state was neces¬ 


sary party to proceeding to open 
county road because order of com¬ 
missioners’ court attempted to take 
property belonging to state, in that 
road had its beginning at point in 
state highway, was without merit 
where record clearly showed that 
commissioners did not Intend to ap¬ 
propriate any property or easement 
rights of the state on the highway.— 

I Doughty V. DePee, Tex.Civ.App., 162 
I S.W.2d 404, error refused. 

84. —Goodrich v. Atchison 

County, 27 P. 1006, 47 Kan. 365, 18 
L..R.A. 113. 

29 aJ. P 408 note 18. 

35. Mo.—^Anderson v. Pemberton, 1 
S.W, 216, 89 Mo. 61. 

29 C.J. p 408 note 14. 

36. Mass.—Lanesborough v. Berk¬ 
shire County, 22 Pick. 278, 

29 C.J. p 408 note 16. 

37. N.H.—Webster v. Alton, 29 N. 
H. 369. 

38. N.H—Webster v. Alton, supra. ' 
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39. Conn.—^Plainfield v. Packer, 11 
Conn. 576. 

29 C.J. P 408 note 18. 

40. N.H.—^Bennett v. Tuftonborough, 
64 A. 700, 72 N.H 68—In re Land- 
aff, 84 N.H 163. 

41. Miss.—^Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

42. Miss.—^Ferguson v. Seward, su- 
pra. 

43. Ind.—Black v. Campbell, 13 N.H. 
409, 112 Ind. 122. 

29 C.J. p 408 note 22. 

44. Ohio.—^Makemson v. Kauffman, 
36 Ohio St 444. 

29 C.J. p 408 note 23. 

45. Ind.—^Ralston v. Beall, 30 N.H. 

1095, 171 Ind. 719. 

46. Ind.—^Little v. Thompson, 24 Ind. 
146. 

Ohio.—Grinnell v. Adams, 84 
Ohio St. 44. 

48. Ind.—Ralston v. Beall, 30 NJEL 

1096, 171 Ind. 719. 

Oiiio.—Hays v. Jones, 27 Ohio St 218. 
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§ 41 

tached is not defeated by any number of the peti¬ 
tioners becoming remonstrants against granting the 
prayer of the petition.^® 

After the petition has been acted on by the prop¬ 
er tribunal, the right to withdraw names no longer 
exists.so 

The addition or withdrawal of parties by amend¬ 
ment of the petition is considered infra § 52. 

A purchaser pendente life of land aifected by a 
highway proceeding need not be added as a party 
respondent. 

§ 42. Citation and Notice 

The notice considered infra §§ 43-47 is notice of 
the institution of proceedings for the establishment 
of a highway; notice of hearing by commissioners, 
viewers, or other like officers is considered infra § 
60. 

Examine Pocket Parts for later cases. 

§ 43. -Necessity 

Notice of the application for the opening of a high¬ 
way to the owner or occupant of the land affected or 
others Interested Is commonly required; under some au¬ 
thorities failure to give such notice renders the pro¬ 
ceedings void, while under others only landowners fall¬ 
ing to receive notice may attack them on that ground. 
Authorities differ as to the necessity for notice and 
hearing on the question of the necessity of establishing 
a road or of its public utility or convenience. 

While it has been declared that no notice is re¬ 
quired or necessary before opening a public road,®^ 


and while a statute providing for the establishment 
of a highway is not invalid because it makes no 
provision for notice of the intended application for 
a road where it gives the parties interested an op¬ 
portunity to be heard,®® or a right of appeal,®^ at 
a subsequent stage of the proceedings, some sort of 
notice of the application for the opening of a high¬ 
way is required, under most statutes, to be given 
the owner or occupant of the land to be affected or 
other persons interested;®® and in some jurisdic¬ 
tions it has been held that, in the absence of a gen¬ 
eral appearance by the person interested, some form 
of process,®® such as a summons®*^ or order to show 
cause,®® is necessary. In some jurisdictions the re¬ 
quired notice is jurisdictional in its nature and fail¬ 
ure to give it renders the proceedings void;®® in 
others the absence of notice does not render the 
proceedings void for all purposes,®® and only the 
landowners who have failed to receive notice are 
entitled to attack the proceedings on that ground.®^ 

The authorities are in conflict as to whether per¬ 
sons interested are entitled to notice and a hearing 
on the question of the expediency or necessity of 
establishing a road, or of its public utility or con¬ 
venience ; in some jurisdictions such notice is essen¬ 
tial,®® while in others it is not®® 

Second notice. After amendment of the petition 
so that, in effect, it amounts to a new proceeding, 
a second notice must be given.®^ The marriage and 
subsequent change of name of one of the owners of 
the land through which the proposed road would 
run does not require a new and additional notice 


49. Ohio.—Grinnell v. Adams, 84 
Ohio St. 44. 

50. Ill.—^Tolono Highway Comrs. v. 
Bear, 79 N.H 681, 224 Ill. 259. 

29 C.J. p 408 note 28. 

51. Mo.—Stewart v. White* 11 S.W. 
668, 98 Mo. 226. 

5& Ark.—^Prewitt v. Warfield, 166 
S.W.2d 238, 208 Ark. 137—State 
Life Ins. Co. of Indianapolis, Ind. 
V. Arkansas Highway Comm., 148 
S.W.2d 671, 202 Ark. 12. 

53. N.Y.—Citizens' Sav. Bank v. 
Greenburgh, 66 N.R 978, 173 N.T. 
216, reversing 70 H.T.S. 68, 60 App. 
Div. 226, affirming 66 N.T.S. 554, 
81 Mlsc. 428. 

54. Or.—^Towns v. Klamath County, 
53 P. 604, 38 Or. 225. 

5& Ga.—Commissioners of Boads 
and Revenues of Decatur County v. 
Curry, 114 S.R 841, 154 Ga. 378. 
Ky.—^Terrell v. Drake, 140 S.W. 68, 
145 Ky. 18. 

29 C.J. p 408 note 88. 

“The purpose of notice Is to Inform 
interested persona"—Liauderback v. 


Multnomah County, 226 P. 697, 708, 
111 Or. 681. 

Xn Kebraska the county board may, 
without petition or notice, make a 
preliminary order establishing a sec¬ 
tion line road or declaring that It 
shall be opened; but before it can 
be actually opened there must be 
proceedings, upon proper notice, to 
ascertain damage8.-^Mo8hler v. Her¬ 
man, 202 N.W. 876, 118 Neb. 318— 
Barry v. Deloughry, 66 N.W. 410, 47 
Neb. 354—State v. Otoe County, 6 
Neb. 129. 

56. Ky.—Potter v. Matney, 176 S.W. 
987. 166 Ky. 266. 

67. Ky.—^Lee v. Hardwick, 2 T.B. 
Mon. 91. 

68. Ky.—^Fletcher v. Fugate, 3 J.J. 
Marsh. 631. 

59. Iowa.—Swift V. Davis County, 
170 N.W. 764, 186 Iowa 488. 

Ky.—Jones v. Avondale Heights Co., 
47 S.W.2d 949, 243 Ky. 136—Ste¬ 
phens V. Hubbard, 27 S.W.2d 665, 
234 Ky. 116—^Louisville & N. R. Co. 
V. Gerard, 180 Ky. 18, 112 S.W. 916. 
29 C.J. p 409 note 37. 
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Proof of posting notice held es¬ 
sential to Jurisdiction.—Lauderback 
V. Multnomah County, 226 P. 697. Ill 
Or. 681. 

OozpnB Jiuls oited In connection 
with notice by Jury of view.—^Atkins 
V. Davis, Tex.Clv.App., 291 S.W. 968, 
970. 

Notice of hearing see Infra 5 60. 

80. N.T.—People v. Allen, 55 N.Y.S. 
1057, 37 App.Dlv. 248, affirmed 57 
N.H. 1122, 162 N-Y. 616. 

29 C.J. p 409 note 88. 

81. N.H.—Grand Trunk R Co, v. 
Berlin, 86 A. 554, 68 N.H. 168. 

29 C.J. p 409 note 39. 

Objections generally see Infra 9 47. 

62. Vt.—Walbridge v, Cabot, 80 A. 
806, 67 Vt. 114. 

29 QJ. p 409 note 40. 

63. N.Y.—People v. Smith, 21 N.Y. 
595. 

29 C.J. p 409 note 41. 

64. Ind.—^Thrall v. Gosnell, 62 N.R 
462, 28 Ind.App. 174. 

29 C.J. p 409 note 42. 
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to her in order to give the court jurisdiction as to 
her.65 

In Texas, in a proceeding to open a road on the 
application or petition of freeholders, the statutory 
requirement of the posting of notices is jurisdic¬ 
tional;®® but such formal posting of notices is not 
required when the commissioners’ court proceeds, 
on its own motion, to establish a road under other 
statutory provisions.®^ 

§ 44. -Persons Entitled to Notice 

Notice of application for the opening of a highway Is 
commonly required to be given to the owners of land 
through which the road Is to be laid out; notice to occu¬ 
pants or residents of such land, or to the town, Is some¬ 
times required. 

Owners. The statutes generally provide for no¬ 
tice of application for the opening of a highway to 
the owners of land through which the road is to be 
laid out,®® or to the agents of such owners.®® In 
case of change of ownership of land pending the 
proceedings, as by purchase at a foreclosure sale, 
it is generally held that the subsequent owner need 
not be notified but there is also authority to the 
contrary, 


§ 44 

Each of two tenants in common '^2 qj- joint life 
tenants'^® has been held entitled to notice, as have 
heirs and legatees'^^ and the owner of an ease¬ 
ment but a judgment creditor of the owner is 
not so entitled.*^® 

Where a married woman is the owner of the 
land,77 or has an interest therein,*^® she is entitled 
to notice; but where the legal title is in the hus¬ 
band,*^® or he appears to be the owner,®® or ex¬ 
ercises acts of ownership-, over it as the agent of the 
wife,®i notice to her is unnecessary. 

A mortgagee not in possession is not an owner 
within the meaning of such a statute, the mortgagor 
being the owner entitled to the notice;®® but if the 
mortgagee is in possession he is entitled to notice.®® 

Occupants; residents. It is sometimes required 
that the notice be served on all the “occupants” of 
land through which the proposed highway is to be 
laid,®^ or on the residents of such lands®® or their 
agents.®® 

Town. It is sometimes required by statute or rule 
of court that notice be given to the town of the 
proposed laying out of a road therein,®'^ and in 


66. Ind.—Schmidt v. Wright. 86 Ind. 

66 . 

66. Tex.—^Haverhekken v. Hale. 204 
S.W. 1162. 109 Tex. 106—Bradford 
V. Moseley, Com.App.. 223 S.W. 171 
—Irion County v. Mayer. Civ.App., 
149 S.W.2d 629—Hall v. Wilbarger 
County, C1V.APP., 37 S.W.2d 1041. 
affirmed Wilbarger County v. Hall. 
Com.App., 65 S.W.2d 797—Owens 

V. Briscoe County, Civ.App., 268 S. 

W. 963. 

67. Tex.—^Irlon County v, Mayer, 
Civ.App.. 149 S.W.2d 629. 

Connty seat roads 

Under statutes authorizing a coun¬ 
ty commissioners’ court to lay out 
one flrst-class road In the direction 
of the county seat of each adjacent 
county and providing the method of 
assessing damages from laying out 
such roads, notice to the owners of 
the land taken for the road is not 
essential to the validity of the pro¬ 
ceedings.—Morgan v. Oliver, Civ.App.. 
80 S.W. 111, reversed on other 
grounds 82 S.W. 1028, 98 Tex. 218. 

68. W.Va.—^Hoar v. County Court of 
Lewis County, 104 S.B. 620, 87 W. 
Va. 94. 

29 C.J. p 410 note 44. 

69. Tex.—^Evans v. Santana Live- 
Stock & Land Co., 17 S.W. 232. 81 
Tex. 622. 

29 C.J. p 410 note 46. 

Agrenojr hsid not shown. 

Tex.—Carpenter v. Parmer County, 
C1V.APP.. 61 S.W.8d 829. 

30 C.J.a—61 


TO. Ind.—Murphy v. Beard. 38 N.B. 

33, 138 Ind. 660. 

29 G.J. p 410 note 46. 

71. CaL—Curran v. Shattuck, 24 CaL 
427. 

78. N.H.—Whltcher v. Benton. 48 N. 
H. 167, 97 Am.D. 697. 

73. Kan.—^Brown v. Paul, 164 P. 288, 
100 Kan. 319, 101 Kan. 87. 

74. Conn.—Shelton v, Derby, 27 
Conn. 414. 

29 C.J. p 410 note 44 [f]. 

76. Pa—^In re Williams Tp. Road. 
19 PaDist 121. 

76. Ind.—Gimbel v. Stolte, 59 Ind. 
446. 

77. Ohio.—^Dwigglns v, Denver, 24 
Ohio St. 629. 

78. —^Brown v. Paul. 164 P. 288, 
100 Kan. 319. 

29 C.J. p 410 note 51. 

79. Kan.—^Mathewson v. Skinner. 71 
F. 680. 66 Kan. 309. 

SOU Iowa—^Berger v. Tracy, 118 N. 
W. 466, 186 Iowa 597, error dis¬ 
missed 80 S.Ct. 410. 215 U.S. 594, 
54 L.Ed. 341. 

29 C.J. P 411 note 63. 

8L S.D.—^Kothe v. Berlin Tp., 108 
N.W. 667, 19 S.D. 427, 

8& TT^n. —Goodrich v. Atchison 

County, 27 P. 1006, 47 Kan. 355, 18 
L.R.A. 118. 

29 C.J, p 411 note 56. 
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83. N.H.—^In re Parker, 36 N.H. 84. 
29 ajr. p 411 note 56. 

84. Minn.—^Thompson v, Berlin, 91 
, N.W. 26. 87 Minn. 7. 

29 C.J. p 411 note 67. 

Ballzoad company 
lowa—State v. Iowa Cent. R. Co., 69 
N.W. 86, 91 Iowa 275. 

29 C.J. p 411 note 67 [b]. 

One who uses land only as the bed 
for underground pipes Is not the “oc¬ 
cupant” entitled to such notlca— 
People ex rel. Crandall v. Allegany 
County Sup'rs, 36 How.Pr., N.T., 544. 

8a Ga.—Commissioners of Roads 
and Revenues of Decatur County v. 
Curry, 114 S.B. 341. 164 Ga 378. 

8a Pact of agency snnst be shown 
Ga—Commissioners of Roads and 
Revenues of Decatur County v. 
Curry, supra 

Signature followed by *'Agt.*’ 

Where the statute excepts appli¬ 
cants for the establishment of a road 
from the requirement of notice, an 
application with a signature followed 
by “AgL,” is the individual applica¬ 
tion of the signer, and does not dis¬ 
pense with the necessity of notice 
to the persons for whom it Is claimed 
he acted as agent—Commissioners 
of Roads and Revenues of Decatur 
County V- Curry, supra 

87. Vt—^Drown v. Barton, 46 Vt 
38. 

29 C.J. P 411 note 68. 
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such case a notice to the selectmen and town clerk 
as such has been held sufl5cient.8S A town in which 
no part of a road prayed for lies is not entitled to 
notice, although it is a party to the petitionand 
it is not necessary that the towns in the vicinity 
of those through which a road is to pass, and which 
may be chargeable under the statute, should be 
notified at the hearing on the question of laying out 
the road.^o 

Township commissioners or supervisors may be 
required to be notified.®^ 

Petitioners for the road,®^ or their grantees,®® are 
not entitled to notice. 

§ 45. — Form and Sufficiency 

A notice of application for the opening of a high¬ 
way must conform to statutory requirements as to form, 
content, and time. It should give such Information as 
the names of the petitioners, the tribunal to which the 
application will be made, and a description of the pro¬ 
posed road. 

The notice of application for the opening of a 
highway, or of a resolution therefor, should state 
the nature of the proposed action,®^ the names of 
the petitioners,®® the tribunal to which the applica¬ 
tion will be made,®® the time when the application 


is to be made® 7 or when objections must be filed,®® 
and the place of application.®® 

Description of road; lands and owners involved. 
The notice should also contain a description of the 
proposed road,^ and should specify the several 
tracts of land through which the road will pass,® 
and the names of the owners thereof.® While a 
minute description of the proposed route is unnec¬ 
essary and improper,^ the beginning and end there¬ 
of should be clearly stated,® and, if the statute pro¬ 
vides that the notice shall specify the intermedi¬ 
ate points through which the road is to pass, an 
omission thereof invalidates the proceedings.® A 
mistake with regard to the proposed location will, 
it has been held, invalidate the proceedings if not 
readily discoverable, although it might be discov¬ 
ered by careful examination of the petition and no¬ 
tice.*^ 

Signature; seal. In some jurisdictions the no¬ 
tice is required to be signed by petitioners or the 
proper officers,® and the names on the notice and 
those on the petition should correspond.® In the 
absence of such a requirement, signing is not nec¬ 
essary;^® nor is a seal necessary unless required by 
statute.^^ 


sa Conn.—^Baker v. Windham. 26 
Conn. 697. 

29 C.J. p 411 note 69. 

89. Conn.—Windsor v. Field, 1 Conn. 
279. 

9a N.H.—Webster v. Alton, 29 N.H. 
369. 

91. Pa.—^In re Mifflin Tp. Road, 68 
Pa.Super. 281. 

29 C.J. p 411 note 63. 

9a Iowa.—Swift V. Davis County, 
170 N.W. 764, 186 Iowa 488. 

29 C.J. p 411 note 64. 

93. Neb.—^Taylor v. Austin, 119 N. 
W. 1123, 83 Neb. 681. 

94. Iowa.—Stevens v. Cerro CJordo 
County, 41 Iowa 341. 

29 C.J. p 411 note 67. 

Omission of the word ‘‘public” be¬ 
fore “highway” held not fatal.—Q-or- 
bftm V. Johnson, 122 N.W. 181, 157 
Mich. 433. 

9B. Or.—^Elnff v. Benton County, 10 
Or. 612. 

29 aj. p 411 note 68. 

9a Or.—Sweek v. Jorgensen, 64 P. 

156, 33 Or. 270. 

29 C.J. p 411 note 69. 

©7. Or.—^Bitting v. Douglas County, 
33 P. 981, 24 Or. 406. 

29 C.J. p 412 note 70. 

Misstatement of the time will not 
deprive the court of Jurisdiction, 
where the objector Is not misled.— 
State V. Morrison, 167 N.W. 706, 132 
Minn. 464. 


9a Neb.—Beatty v. Beethe, 36 N.W. 

494, 23 Neb. 210. 

29 C.J. p 412 note 71. 

99. Del.-—In re Public Roads, 6 Del. 
174. 

1. Wls.—Schillock V. Jonea 182 N. 

W. 908, 147 Wls. 119. 

29 C.J. p 412 note 78. 

Bxroneous change at landowner’s 
suggestion 

A notice of proceedings to estab¬ 
lish a highway, correctly describing 
the location of the road, is sufficient 
to confer Jurisdiction of a landowner, 
to whom It was read In such form by 
the officer serving It, even though he 
persuaded the officer that the descrip¬ 
tion was erroneous and Induced him 
to change It in accord with his sug¬ 
gestion.—^Leonard v. Benton County, 
191 N.W. 141, 194 Iowa 1250. 

5. Minn.—^Town of Lyle v. Chicago, 
M. & St. P. R. Co.. 56 N.W. 820. 66 
Minn. 223. 

29 C.J. p 412 note 74. 
a Iowa.—State v. Iowa Cent R Co., 
69 N.W, 35, 91 Iowa 276. 

29 aj. D 412 note 76. 

4, N.J.—^In re Middlesex & Somerset 
Counties Public Road, 4 N.J.Law 
34. 

a Tex.—Jameson v. Erwin, Civ.App., 
91 S.W.2d 1129. 

29 C.J. p 412 note 77. 

6. Cal.—Smithers v. Pitch, 22 P. 936. 
82 Cal. 163. 

7. Iowa.—^Butterfield v. Pollock, 45 
Iowa 267. 
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OlexlcBl error as to length 
However, where words In notice, 
‘'said road to be 60 feet in length," 
were clerical error, and length of 
road otherwise correctly appeared 
rherelii, it was proper to overrule 
motion to dismiss proceedings on 
ground that road only fifty feet long 
could not be public utility.—^Anderson 
V. Howard, 129 S.E. 667, 84 GkuApp. 
292. 

a Or.—^Lauderback v. Multnomah 
County, 226 P. 697. Ill Or. 681. 

29 C.J. p 412 note 80. 

Signature by all county commis¬ 
sioners not required; signatures of 
majority sufficient—Anderson v. 
Howard. 129 S.E. 567, 84 Ga.App. 292. 
Individual signatures not required 
Under a statute requiring that the 
"applicants" give notice by written 
advertisement of their intended ap¬ 
plication, a notice signed "J. T. Mad¬ 
dux and 26 others" is sufficient; the 
individual separate signatures of at 
least the minimum number of ap¬ 
plicants are not necessary.—^Wlthlng- 
ton V, Hunt, Tex.Civ.App., 16 S.W. 
2d 178. 

9. Or.—^King v. Benton County, 10 
Or. 612. 

29 aj. p 412 note 80 [a]. 

la Mo.—Daugherty v. Brown, 3 S. 

W. 210, 91 Mo. 26. 

29 C.J. p 412 note 81. 

11. Iowa.—State v. Chicago, M. & 
SL P. R Co., 46 N.W. 741, 80 Iowa 
686 . 
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Time of notice. Statutory provisions as to the 
time of notice must be strictly observed.^2 com¬ 
puting the time both the day of service and the 
day of hearing must be excluded, 13 unless the stat¬ 
ute provides otherwise.!^ 

§ 46. - Service 

a. In general 

b. Return or proof 

a. In General 

Service of notice of application or proceedings for 
the establishment of a highway, as by posting, must con¬ 
form to the statutory requirements, personal service on 
persons affected not being necessary unless required by 
statute. Whether notice to Interested persons can take 
the place of the statutory notice is in dispute. 

Where the statute does not prescribe the manner 
in which service of notice of application or pro¬ 
ceedings for the establishment of a highway is to be 
made, it must be made as directed by laws govern¬ 
ing the service of civil process generally.13 It has 
been held permissible to make service by leaving the 
notice at the dwelling house of the person to be 
served,!3 qj. to make it constructively,!'^ as by pub¬ 
lication in a newspaper,!* or, as will appear, by 
posting a copy of the petition or notice. In case 
of constructive notice, notice is imputed to the per¬ 


son concerned, regardless of his actual knowledge,!® 
although it does not deprive a landowner who had 
no actual notice of the proceedings of the right to 
recover damages for his property taken, within a 
reasonable time after obtaining actual notice.^® 

Necessity of personal notice. Personal notice 
on persons affected by the laying out of the road is 
not necessary unless expressly required by statute.*!■ 
In case personal notice is required by rule of court, 
but not by statute, its absence, although ground for 
direct attack on a report by viewers, has been held 
not to be ground for impeaching a decree collater¬ 
ally.** A requirement that the notice be served 
“personally” is satisfied by the reading of it to 
those entitled,** or by handing it to a third person 
who was sent by the person to be served and who 
handed it to the latter.*^ 

Posting notice. A statutory provision as to the 
posting of notice must be substantially complied 
with,*® the usual requirement being that the notice 
shall be posted at three public places*® in the town- 
ship*7 or judicial district,** along,** or in the vicin¬ 
ity of,3® the proposed road. Sending notice by mail 
is not sufficient under such a statute ;*! but, on the 
other hand, it has been held that, where notice is 
personally served, posting is unnecessary.** Post- 


12, Minn.—Great Scott v. Robinson, 
132 N.W. 204, 116 Minn. 247. 

29 C.J. p 412 note 84. 

Bervloe on • oonnty held sufficient 
even though not made during or 
within ten days before a session of 
the county board.—In re Judicial 
Road In Scott and Le Sueur Ck>untles, 
194 N.W. 776, 166 Minn. 327. 

Presentation of petition before giving 
of notloe 

However, judgment opening public 
highway over railroad right of way 
held not Invalid because petition was 
presented before notice was given 
that application would be made for 
the road as required by latter stat¬ 
ute, where court did not act on peti¬ 
tion until after notice had been prop¬ 
erly authenticated and filed.—^Kansas 
City Southern Ry. Co. v. Sevier Coun¬ 
ty, 286 S.W. 1035, 287 S.W. 404, 171 
Ark. 900. 

Filing bond and appointing viewers 
before full publication 
That bond to protect county for 
costs and expenses In opening of 
highway was filed, and viewers were 
appointed, before notice had been 
published for a full week, held mere 
irregularities In exercise of Jurisdic¬ 
tion by court in opening highway.— 
Kansas City Southern Ry. Co. v. 
Sevier County, supra. 


13. Mich.—Coquard v. Boehmer, 46 
N.W. 996, 81 Mich. 446. 

29 C.J. p 412 note 86. 

Mo.—Stutz V. Cameron, 162 S. 
W. 221, 264 Mo. 340. 

29 C.J. p 413 note 86. 

15. Conn.—Winchester v. Hinsdale, 
12 Conn. 88. 

1& N.H.—Sanborn v. Meredith, 68 
N.H. 160. 

29 C.J. p 413 note 88. 

17. Miss.—Stewart v. Hines County 
Police Bd.. 26 Miss. 479. 

A. statute authorising constructive 
service must be strictly construed.— 
Curran v. Shattuck, 24 Cal. 427. 

1& Iowa.—State ex rel. Patrick v. 
Chicago, B. & a R. Co., 26 N.W. 37, 
68 Iowa 135. 

29 C.J. p 413 note 91. 

15. Me.—State v. Beeman, 36 Me. 
242. 

Md.—^East Baltimore Station Metho¬ 
dist Protestant Church v. Balti¬ 
more, 6 Gill 391, 48 AjolD. 640. 

20, Neb.—Pawnee County v. Storm, 
62 N.W. 696, 34 Neb. 735. 

21. Pa.—^Wagner v. Salzburg Tp., 19 
A. 294, 132 Pa. 636. 

29 C.J. p 413 note 96. 

A statutory requirement of ‘trea¬ 
sonable notloe” of a proposed view 
has been held not to render personal 
notloe necessary if the usual mode of 


Saving official notice is by publica¬ 
tion.—^Freetown v. Bristol County, 9 
Pick., Mass., 46. 

22. Peu—^Mathewson v. Clinton Tp., 
8 Pa.Co. 204. 

29 C.J. p 413 note 97. 

23. Wis.—Green v. State, 14 N.W. 
620, 66 Wis. 583. 

24 Tex.—^Vogt v. Bexar County, 42 
S.W. 127, 16 Tex.Clv.App., 667. 

29 aj. p 413 note 99. 

25. Or.—^Lauderback v. Multnomah 
County, 226 P. 697, 111 Or. 681. 

29 C.J. p 413 note 1. 

28. Mo.—^Bennett v. Hall, 83 S.W. 

439, 184 Mo. 407. 

29 C.J. p 413 note 2. 

27. Iowa.—^McColllster v. Shuey, 24 
Iowa 362. 

29 C.J. p 414 note 3. 

28. Minn.—^Forster v. Winona Coun¬ 
ty, 87 N.W. 921, 84 Minn. 308. 

29 C.J. p 414 note 4. 

29. Colo.—Williams v. Routt Coun¬ 
ty, 84 P. 1109, 37 Colo. 66. 

29 C.J. p 414 note 5. 

3a Mont.—Territory v. Lannon, 22 
P. 495, 9 Mont. 1. 

29 C.J. p 414 note 6. 

31. N.T.—^People v. Stedman, 10 N.Y. 
S. 787, 67 Hun 280. 

29 C. J. p 414 note 7. 

32. Mich.—Gorham v. Johnson, 122 
N.W. 181, 167 Mich. 433. 
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ing copies of the notice is held sufficient under a 
statute requiring notice to be given by advertise¬ 
ment posted at certain places.®® 

The posting of copies of the petition has been 
held a sufficient compliance with a requirement of 
notice of the presentation of the petition ;®4 but un¬ 
der a statute requiring the posting of a copy of the 
petition and a notice stating when it would be pre¬ 
sented the mere posting of the petition is not suffi¬ 
cient notice.® 5 

Posting in such a manner as to conceal the clerk’s 
attestation that the notice was a certified copy of 
a resolution adopted by the county board has been 
held insufficient.®® 

Actual notice as replacing statutory notice. It 
has been held that, where actual notice is given to 
parties interested, the want of the statutory notice 
will not affect the validity of the proceedings ;®7 
but there are also cases to the contrary.®® 

Service by petitioner on town officers. Where pe¬ 
titioners for a highway were required to cause a 
certified copy of the petition to be given to the 
town officers, it was held that such service might 
be made by the petitioner himself.®® 

h. Eetum or Proof 

Where the statute requires notice, proof of notice Is 
prerequisite to the establishment of the road. If the 
statute does not prescribe the mode of proof, any sat¬ 
isfactory proof, as by affidavit or orally. Is acceptable. 

Where the statute requires notice before the mak¬ 
ing of the order, proof of notice is a prerequisite to 
the establishment Of the road,and must appear 

33. Or.—Vedder v. Marlon County, 

29 P. 61S. 22 Or. *264. 

34h Mo.—Sutherland v. Holmes, 78 
Mo. 399. 

3& Mo.—^Peed V. Barker, 61 Mo.App. 

556. 

86. Or.—Lauderbajck v, Multnomah 
County, 226 P. 697, 111 Or. 681. 

87. Me.—Sumner v. Oxford County, 

37 Ma 112. 

Mass.—Copeland v. Packard, 16 Pick. 

217. 

86. Or.—^Bitting: v. Dougrlas County, 

33 P. 981, 24 Or. 406. 

Pa.—^In re Grapevine Road, 18 Pa. 

Co. 689. 

36. N.H.—Sanborn v. Meredith, 58 N. 

H. 160—^McClure v. Groton, 50 N. 

H. 49. 

da Or.—^Lauderback v. Multnomah 
County, 226 P. 697. 703, 111 Or. 

681. 

29 C.J. p 414 notes 15, 17. 

Record and presumption as to notice 
see Infra S 70. 

“A Jouxnal entey aldlns proof by 


before viewers are appointed.^! If the statute is 
silent as to the manner of proving notice, any sat¬ 
isfactory proof thereof is acceptable,^® as by affi¬ 
davit, to be discussed, infra notes 45-50, or oral¬ 
ly;^® but it has been held that the mere certificate 
of the person posting the notice is not sufficient, 
the statute not providing therefor, and this not be¬ 
ing a recognized legal form of proof.^^ 

Affidavit, Where no provision is made for any 
formal return of service, proof of service may be 
made by the affidavit of the person concerned in the 
service,^® or of one of the petitioners who knows 
that notice has been given,^® stating when, where, 
and by whom service was made;^^ and the affida¬ 
vit may be aided by the record.^® However, an 
affidavit need not be filed unless expressly re¬ 
quired ;4® and even when the statute requires affi¬ 
davits as to the posting of notice to be filed with 
the county clerk it has been held that the fact that 
such affidavits are thereafter found to be absent 
from the file does not affect the validity of the pro¬ 
ceeding^, but that the posting may be proved by 
the person who performed it.®® 

§ 47. — Objections and Waiver Thereof 

A landowner may waive a notice which Is personal 
to him, as by appearing and participating In the proceed¬ 
ing or filing a claim for damages. One who Is not In¬ 
jured cannot object to the absence of proper notice to 
another. 

A landowner cannot waive any requirement of 
the statute in which the public generally is interest¬ 
ed,but where the notice provided for is personal 
to the landowner to be affected by the laying out of 
the road it may be waived by him,®® although such 

14a Or.—^Prench-Glenn Live Stock 
Co. V. Harney County, 68 P. 36, 36 
Or. 138. 

29 C.J. p 416 note 24 [b]. 

46. Minn.—Forster v. Winona Coun¬ 
ty, 87 N.W. 921, 84 Minn. 308. 

29 C.J. p 416 note 26. 

50. Mont—Carron v. Clark, 36 P. 
178, 14 Mont 301. 

51. Tex.—Carpenter v. Parmer 
County. Clv.App., 61 S.W.2d 829. 

29 C.J. p 415 note 27. 

Advertisement 

A landowner “could not waive tlie 
twenty days* advertisement of the 
intended application to lay out the 
road. That information Is for the 
public generally, and is a Jurisdic¬ 
tional step without which there la no 
jurisdiction.*'—Hall v. Wilbarger 
County. TexClv.App., 37 S.W.2d 1041, 
1046, affirmed Wilbarger County v. 
Hall, Com.App., 66 S.W.2d 797. 

66. Minn.—^Peterson v. Board of 
Sup*rs of Town of Chisago liOke, 
272 N.W. 391, 199 Minn. 466. 

Tex,—Carpenter v. Parmer County, 


affidavit which contains Insufficieni 
facts must be based upon some com< 
petent evidence of record.**—Lauder- 
back V. Multnomah County, supra. 

41. N.J.—State V. Shreeve. 16 N.J 
Law 67. 

29 C.J. p 414 note 16. 

46. N.H.—^Parish v. Gilmanton, 11 
N.H 293. 

Or.—^McMillan v. Mason, 140 P. 445, 
70 Or. 138. 

43. Del.—^IsaacB’ Petition, 39 A. 688, 
17 DeL 61. 

29 C.J. p 414 note 20. 

44. Mich.—Detroit Sharpshooters' 
Assoc. V. Hteuntramck Highway 
Com'rs, 34 Mich. 86. 

29 aj. p 414 note 21. 

45- Wia—State v. Boemer, 149 N. 

W. 766, 169 Wls. 201. 

29 C.J. p 414 note 22. 

4a Or.—Gaines v. Linn Coxmty 28 
P. 131, 21 Or. 426. 

47- Mich.—Truax v. Sterling, 41 N. 

W. 886, 74 Mich. 160. 

29 C.J. p 416 note 24. 

964 



39 C.J.S. 

notice is jurisdictionaland no person who is not 
injured has any right to object to the absence of 
proper notice to another.54 Thus, where a land- 
owner appears and participates in the proceeding,55 
takes an appeal,56 or files a claim for damages,57 
he thereby waives the absence of notice or defects 
therein, or is estopped to raise the question.' In or¬ 
der that an appearance may constitute a waiver 
of notice it must be such as secures to the person 
entitled to the notice the same opportunity and the 
same benefit he would have had if the legal notice 
had been given.58 It seems that notice may be 
waived by the consent of the landowner to the lay¬ 
ing out of the road,59 although there is also author¬ 
ity to the contrary such consent must be given in 
court, and not to the commissioners appointed to 
view the road.61 

Notice to the hoard of commissioners or super¬ 
visors may be waived only by their formal action as 
a body; the fact that some of them acting indi¬ 
vidually signed the petition for the road, or a waiv¬ 


§‘48 

er of notice, will not save the proceedings.®* 

§ 48. Petition or Other Application 

Under the varying language of govemPng statutes, 
an application, or petition, may be required for the es¬ 
tablishment of a highway or the authorities may estab¬ 
lish a highway of their own motion. 

Under the common statutory provision that an 
order for a road shall be made on application by 
freeholders or taxpayers, and in such a case the 
statutory application, generally termed the petition, 
is necessary to confer jurisdiction on the court or 
other authority vested with the power of laying out 
roads.5® If there is no statutory requirement as to 
the application, or if action by court or officials, 
without petition, is provided for as an additional 
method, the court or officials may establish the high¬ 
way entirely of their own motion or initiative.®^ 

A petition for an alteration of a highway is, it 
seems, insufficient to support proceedings for the 
establishment of a new highway,85 unless the word 
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Clv.App., 51 S.W.2d 829—HaU v. 
Wilbarger County, Clv.App., 37 S. 
W.2d 1041, affirmed Wilbarger 
County V. Hall, Com.App., 55 S.W. 
2d 797. 

29 C.J. p 415 note 28. 

63. Tex.—McCown v. Hill, Clv.App., 
73 S.W. 850. 

64. Minn.—Appeal of Sowers, 220 N. 
W. 419, 176 Minn. 168. 

29 C.J. p 415 note 30. 

One wlio lias been duly served can¬ 
not object that others have not been. 
—^Anderson v. Howard, 129 S.B. 667, 
34 Ga.App. 292—29 C.J. p 409 note 39. 

55. Iowa.—McKinley v. Lucas Coun¬ 
ty. 244 N.W. 663. 215 Iowa 46— 
Leonard v. Benton County, 191 N. 
W. 141, 194 Iowa 1250. 

Minn.—Peterson v. .Board of Sup’rs 
of Town of Chisago Lake, 272 N.W. 
391, 199 Minn. 455. 

29 C.J. p 416 note 31. 

Sncoessors of landowner held 
bound by his actions.—McKinley v. 
Lucas County, 244 N.W. 663, 215 
Iowa 46. 

Special appearance 
A landowner who entered a special 
appearance to challenge Jurisdiction 
did not submit to the court’s Juris¬ 
diction, even though the attorney 
representing him appeared for other 
objectors.—State v. Morrison, 167 N. 
W. 706, 132 Minn. 464. 

Be. Mich.—^Page v. Boehmer. 118 N. 
W. 602, 154 Mich. 693. 

67. Iowa.—^McKinley v. Lucas Coun¬ 
ty, 244 N.W. 663, 216 Iowa 46— 
Leonard v. Benton County, 191 N. 
W. 141, 194 Iowa 1250. 

29 CLJ. p 416 note 83. 


Successor's of landowner held 
bound by his actions.—McKinley v. 
Lucas County, 244 N.W. 663, 216 
Iowa 46. 

5& Tex.—Haverbekken v. Hale, 204 
S.W. 1162, 109 Tex. 106—Carpen¬ 
ter V. Parmer County, Civ.App., 51 
S.W.2d 829. 

69. Iowa—Swift V. Davis County, 
170 N.W. 764, 185 Iowa 488. 

29 C.J. p 416 note 35. 

6a S.C.—St. Bartholomew's Parish 
Lower Bd. Boad Comrs. v. Murray, 
30 S.C.L. 335. 

61. Ky.—Crawford v, Snowden, 3 
Lltt. 228. 

62« Pa.—In re Mifflin Tp. Road, 68 
PaSuper. 281—^In re Clarion Bor¬ 
ough’& Clarion Tp. Road, 17 Pa 
Dist. 853, 36 PaCo. 17. 

63. Mont.—State v. District Court 
of Fourteenth Judicial Dist. In and 
for Broadwater County, 260 P. 134, 
80 Mont. 228. 

N.H.—Hoban v. Bucklin, 184 A. 362, 
88 N.H. 73, modified on other 
grounds 186 A. 8, 88 N.H. 73. 

Tex.—^Haverbekken v. Coryell Coun¬ 
ty, 247 S.W. 1086, 112 Tex. 422— 
Black Bros. v. State, Clv.App., 253 
S.W. 676, reversed on other 
grounds State v. Black Bros., 297 
S.W. 213, 116 Tex. 616. 

29 C.J. p 416 note 41. 

"The petition for the view lies at 
the foundation of the proceeding to 
lay out and open a township road.”— 
In re Road In Shenango Tp., 88 Pa 
Super. 51, 52—^In re Maldencreek Tp. 
Roads, 14 PaDist. & Co. 763, 22 
Berks 273. 

da Ark.—Prewitt v. Warfield, 166 S. 
W.2d 288, 208 Ark. 137. 
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Tex.—^Robison v. Whaley Farm Cor¬ 
poration, 37 S.W.2d 714, 120 Tex. 
633, rehearing denied 40 S.W,2d 5^ 
120 Tex. 683 and affirming V^aley 
Farm Corporation v. Robinson, Civ. 
App., 26 S.W.2d 242—^Doughty v. 
DeFee, Clv.App., 162 S.W;2d 404; 
error refused—virion County ir. 
Mayer, Clv.App., 149 S.W.2d 629— 
Parkey v. Archer County, Clv.App., 
61 S.W.2d 176, error refused. 
Contra, Tows v. Commissioners' 
Court of Coryell ‘County, Civ.App.j 
41 S.W.2d 677. 

29 C.J. p 416 note 44, 

Xu. Montana board of county com¬ 
missioners cannot on its own initia¬ 
tive, and without petition, establish 
highways.—State v. District Court of 
Fourteenth Judicial Dist. in and for 
Broadwater County, 260 P. 134, .80 
Mont. 228, disapproving Reid v. Lin¬ 
coln County, 126 P. 429, 46 Mont. 31. 

Xn. XTsbxaska a highway on a sec¬ 
tion line may be established by a 
county board without petition.— 
Jares v. Board of Com’rs of Howard 
County, 236 N.W. 328, 120 Neb. 779— 
29 CJ. p 416 note 44 [a] (2). 

65. Me.—^In re Livermore, 11 Me. 
276. 

29 CJ. p 416 note 42. 

Baforenoe to “altaxatlou.” not con^ 
trolling' 

That application for change of ter¬ 
ritorial road referred to change as an 
alteration, held not to make altered 
route a part of original territorial 
road, but change held to constitute 
laying and establishment of a new 
road.—^Dickson v. Davis County, i'05 
i N.W. 466, 201 Iowa 741. 
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“alteration” is used in the petition not technically, 
but substantially with the meaning of establishment 
of a new highway;®® and a petition for an im¬ 
provement is likewise insuflEcient for such establish¬ 
ment.®'^ 

Tmo petitions for the establishment of the same 
road may be presented at the same time and may 
be treated as one petition.®® 

§ 49. — Formal Requisites 

A petition In writing, and signed by the petitioners, 
la commonly required. The petition should be addressed 
to the body having Jurisdiction to establish highways. 

In the absence of any provision requiring the pe¬ 
tition to be in writing, it has been held that an oral 
application is sufficient, especially where no objec¬ 
tion is. made thereto.®® As a rule, however, the 
statutes require a petition in writing, and signed by 
the petitioners'^® or a certain number of them;*^! 
but the location of the signatures has been declared 
immaterial,^® and the failure of the petitioners to 
sign at the end not absolutely fatal if their names 
appear in some other part.^® The petition should 
be addressed to the court or board having jurisdic¬ 
tion to establish highways.^^ 

Verification. Unless so required by statute, the 
petition need not be verified by oath or affirma¬ 
tion.^® 

Filing. Where the petition is delivered to the 
proper officer or tribunal, it need not be “filed” in 
the technical sense.^® 


Bond, Where a statute requiring the filing of 
a bond by the petitioners does not provide for sure¬ 
ties, a bond is not void because signed only by pe- 
titioners.^7 

§ 50, - Sufficiency 

a. In general 

b. Qualifications of petitioners 

c. Names of owners or occupants of land 

d. Description of road 

a. In General 

A petition for a highway should contain all facts es¬ 
sential to Jurisdiction, Including the character of the re¬ 
lief sought and the facts entitling petitioners thereto; 
but It need not follow the exact language of the statute 
or, unless the statute requires, aver that the highway is 
of public utility and necessity. 

A petition for the establishment of a highway 
should contain all the facts required to be stated 
therein by statute in order to confer jurisdiction.'^® 
It should state the character of the relief sought*^® 
and the facts entitling petitioners to such relief,®® 
but need not state the reason for their action in 
the matter.®! jt jg not essential that the petition 
should follow the exact language of the statute; 
language unmistakably indicating its object and pur¬ 
pose will be held sufficient.®® Jurisdiction does not 
depend on the sufficiency or the correctness of the 
averments of the petition, but on the subject mat¬ 
ter to which it relates;®® a defective petition for 
a highway,®^ or a petition for a highway which 


ea Mass.—T. Deerfield, 18 
Pick. 102. 

29 C.Js p 416 note 42. 
fi7, Ind.—^Lowe v. Brannan, 4 NJSL 
580, 105 Ind. 247. 

Mass.—Gommonwealtli v. Cambiidffe, 
7 Mass. 158. 

ea Ind.—Gifford v. Baker, 62 N.B. 

690, 158 Ind. 889. 

Two papers fastened toffeilies 
Bvldence held to sustain findlnff 
that two papers were fastened to¬ 
gether and circulated together as the 
petition for establishment of the 
road.—North Laramie Land Co. v. 
Hoffman, 219 P. 561. 80 Wyo. 238. 
affirmed 46 S.Ct 491, 268 IT.S. 276, 
69 L.Ed. 958. 

ea Tenn.—^Hawkins v. Trousdale 
County Justices, 12 Lea 351. 

29 C.J. p 417 note 46. 

7a ■ Ind.—Cooper v. Harmon, 83 N. 

BL 704, 170 Ind. 118. 

29 aj. p 417 note 48. 

The signature of a third person on 
an application for the establishment 
of a public road would not bind the 
ewn^S of land through which it was 
proposed to establish it witheoit evi¬ 


dence that they authorized or assent¬ 
ed to his act.—Commissioners of 
Roads and Revenues of Decatur 
County V. Curry, 114 S.B. 841. 154 
Ga. 378. 

71. Ind.—Hays v. Parrish, ’52 Ind. 
132. 

72. Wyo.—^North Laramie Land Co. 
v. Hoffman, 219 P. 661, 80 Wyo. 
238, affirmed 45 S.Ct 491, 268 U.S. 
276, 69 L.Ed. 953. 

73. Md.—Smith v. Goldsborough, 80 
A. 574, 80 Md. 49. 

74fc Iowa.—State v. Barlow, 16 N.W. 

733, 61 Iowa 572. 

29 C.J. p 417 note 61, 

76b Pa.—^In re Lower Merlon Tp. 

Road, 80 Pa.Co. 396. 

70, Iowa.—'Hartley v. Lee County, 
162 N.W. 48, 179 Iowa 814. - 

77. Pa—^In re Franklin Tp. Road, 
54 PaSuper. 293. 

7a Mo.—^Mitchell v. Nichols. 52 S. 
W.2d 885, 330 Mo. 1233, transferred, 
see, App., 20 S.W.2d 554. 

29 C.J. p 417 note 56. ... 

Petition for estsbUshment by clerk 
Petition to have rosd, taken over^ 

966^ 


by highway commission and subse¬ 
quently abandoned for purposes of 
maintenance by commission, estab¬ 
lished by clerk of superior court as 
neighborhood public road, held suffi¬ 
cient as against demurrer.—Grady v. 
Grady, 184 S.E. 512, 209 N.C. 749. 
79. Iowa—^Lehmann v. Rinehart, 67 
N.W. 866, 90 Iowa 346. 

29 C.J. p 417 note 57. 
sa Or.—Sullivan v. Cline, 54 P. 154, 
83 Or. 260. 

29 aj. p 417 note 58. 

81. Or.—Strong v. Coos County, 127 
P. 963, 63 Or. 357. 

sa Or.—^Feagins v. Wallowa Coun¬ 
ty, 128 P. 902, 62 Or. 186. 

29 C.J. p 417 note 60. 

A petition that a highway ‘*be 
opened for travel" was held insuffi¬ 
cient to authorize the establishment 
of a road.—Curtis v. Pocahontas 
County, 33 N.W. 616, 72 Iowa 151. 
83. Ind.—Chicago & A. R. Co. v. 

Sutton, 30 N.E. 291, 130 Ind. 405. 

29 .C.J. p 418 note 61. 

8A Ind;—Chicago & A. R. Co. v. 

Sutton, supra—^Harris v. Curtis, 72 
. N.E. 1102, 84 IncLApp. 438. ■ * 
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also contains a prayer for relief partially beyond 
the power of the board to grant,85 will nevertheless 
effectually invoke its jurisdiction and clothe it with 
power to adjudicate on the matter presented. 

Necessity and utility of road. Unless such aver¬ 
ment is required by statute, in which case it is suf¬ 
ficient if the facts stated induce such inference,86 
a petition for a highway need not aver that the 
highway is of public utility and necessity.87 

Neglect or refusal of selectmen to establish road. 
Under a statute authorizing an application to the 
county court for a highway from place to place 
within the same town only where the selectmen 
neglect or refuse to lay it out, the averment of 
such neglect or refusal is indispensable to give the 
court jurisdiction,88 and it must appear from the 
record that the averment is true;89 and a require¬ 
ment of averment of unreasonable refusal by the 
selectmen has likewise been held jurisdictional.86 
It is not necessary to allege a special demand or re¬ 
quest of the selectmen to lay out such highway 
the averment of neglect and refusal may be sup¬ 
ported by any evidence from which that fact may 
fairly' be inferred.®^ 

Disagreements of superintendents of highways. 
Under a statute providing that, in case the super¬ 
intendents of highways shall disagree as to the ne¬ 
cessity of running a highway between two towns in 
different counties, the supreme court shall appoint 
three commissioners, the disagreement of the super¬ 
intendents must be shown.88 

b. Qualifications of Petitioners 

Authorities differ as to whether the petition or ap¬ 
plication must show the quaiiflcations of the signers. 

85w Ind.—Chlcagro & A. R. Co. v. 

Sutton, 30 N.B. 291, 130 Ind. 406— 

Harris v. Curtis, 72 N.B. 1102, 34 
Ind.App. 438. 

86. Conn.—Plainfield v. Packer, 11 
Conn. 576. 

29 C.J. p 419 note 79. 

87. Tex.—Schiller v. 

App., 21 S.W.2d 571. 

29 C.J. p 419 note 78. 

88. Conn.—^Torrington 
Conn. 197. 

29 C.J. p 419 note 80. 

89. Conn.—Plainfield v. Packer, 11 
Conn. 676. 

9a Me.—Inhabitants of Phlppsburg 
V. Sagadahoc County Com'rs, 141 
A. 96, 127 Me. 42—Goodwin v. Sag¬ 
adahoc County, 60 Me. 328. 

A speoiflo statement of all the acts 
and facts which constitute an unrea¬ 
sonable refusal Is unnecessary.—True 
V. Freeman. 64 Me. 673. 

91. Conn.—^Waterbury v. Darien, 8 
Conn. 262. 


While as a matter of practice it is better .to state 
on the face of the petition facts showing the sign¬ 
ers to be qualified,84 it has been held .that such a 
showing in the petition is not necessary unless re¬ 
quired by statute ;85 it is sufficient if their qualifica¬ 
tions appear either from the record of the proceed¬ 
ings of the commissioners®8 or from the evidence 
adduced on the hearing.® Other courts, however, 
have decided that the application must show that 
the signers have the necessary qualifications.®® 

c. Names of Owners or Occupants of Land 

Where the petition is required to give the names of 
the owners, occupants, or agents of all lands through 
which the proposed road Is to run, the omission of a 
name has been held to render the proceedings void, but 
other authority regards them as void only as to the per¬ 
son not named. 

A petition for the establishment of ,a highway is 
frequently required to give the names of the own¬ 
ers, occupants, or agents, if known, of all lands over 
which the proposed road is to run,®® or, if un¬ 
known, to state so and the petition must substan¬ 
tially conform to the requirements of the statute in 
this respect.® It is the names of the owners, not 
the descriptions of their respective holdings affect¬ 
ed, that are required.® Under some statutes the 
petition need not contain the names, provided it is 
accompanied by a list of the landowners.^ lin jiu- 
risdictions where it is improper to fbc intermediate 
points between the termini in describing the road, 
the owners of land between the termini should not 
be named.5 

The omission of the name of an owner, occu¬ 
pant, or agent of land, in a petition for establish¬ 
ing a highway, has been held not jurisdictional and 

99. Mo.—Mitchell v. Nichols, 62 S.W. 
2d 885, 330 Mo. 1233, transferred, 
see, App., 20 S.W.2d 664. 

29 CJ. p 418 note 70. 

Owner and oocnpaxtb of, and agent 
for, same land need not all be named. 
—Ryder v. Norsting, 29 N.B. 667, ISO 
Ind. 104, 16 Li.RA 186. 

1. Mo.—^Navln v. Martin, App., 102 
S.W. 61—Mulligan v. Martin, 102 
S.W. 59, 126 Mo.App. 630. 

Ind.—^Hughes v. Sellers, 34 Ind. 
337. 

29 C.J. p 418 note 72. 

3. Mo.—^Rlpkey v. Blnns, 175 S.W. 
206, 264 Mo. 605. 

4. Mo.—^Halter v. Leonai^ 1^2 8. 
W. 706, 223 Mo.'286.' 

29 C.J. p 418 note 74. ' 

5. Pa.—^In re Catharine Tp. Road, 76 
Pa. 189—^In re Salisbury Tp. Road, 
20 Pa.Dlst 785.. 

Description of road soje; ],i?ifra isnbjdl- 
vlsion d of t^ section, n , ,. ; 


Duncan, Civ. 


v; Nash, 17 


92. Conn.—^Waterbury v. Darien, su¬ 
pra. 

29 C.J. p 419 note 83. 

93. N.T.—Matter of Donley. 126 N. 
Y.S. 274, 69 Misc. 196. 

94. S.D.—^Bockoven v. Lincoln Tp., 
83 N.W. 336, IS S.D. 317. 

Qualifications of petitioners general¬ 
ly see supra § 41. 

95. Wyo.—^North Laramie Land Co. 
V. Hoffman, 219 P. 661. 30 Wyo. 
238, affirmed 46 S.Ct 491. 268 U.S. 
276, 69 L.Bd. 953. 

29 C.J. p 418 note 65. 

9a Mont.—^Warren v. Chouteau 

County. 266 P. 676. 680, 82 Mont 
115, citing Corpus Juris. 

29 C.J. p 418 note 67. 

97- Mont—Warren v. Chouteau 

County, supra, citing CbrpuB Juris. 
29 C.J. p 418 note 68. 

9a Mich.—^Wilson v. Burr Oak, 49 
N.W. 672, 87 Mich. 240. 

29 C.J. p 418 note 69.,. 
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not to render the proceedings void,® except as to 
the person not named,^ who is the only one who 
may object to such omission;® but other authority 
holds that such an omission voids the proceedings.® 

d. Description of Eoad 

The petition must describe the proposed road, Includ¬ 
ing the terminal points and general course, with rea¬ 
sonable certainty and definiteness; but technical preci¬ 
sion Is not required. Except where required by statute 
to do so, it should not fix Intermediate points. 

The petition must contain a description of the 
proposed road in order to confer jurisdiction to es¬ 
tablish it,^® but, as the reason for this requirement 
is that parties interested should be given such in- 

6. Ill.—CaldweU v. Moffatt, 215 Ill. 

App. 683. 

Wyo.—^North Laramie Land Co. v. 

Hoffman, 219 P. 561, 80 Wyo. 238, 
affirmed 45 S.Ct 491, 268 U.S. 276. 

69 L.Ed. 963. 

29 C.J. p 419 note 76. 

7. S.D.—^Bockoven v. Lincoln Tp., 83 
N.W. 336, 13 S.D. 317. 

a. S.D.—^Bockoven v. Lincoln Tp., 
supra. 

Wyo.—^North Laramie Land Co. ▼. 

Hoffman, 219 P. 661, 30 Wyo. 238, 
affirmed 46 S.Ct 491, 268 U.S. 276, 

69 L.Bd. 953. 
season for mle 

A landowner, “who was named, 
should not have the power to over¬ 
throw a proceeding so ffenerally 
beneficial as the laying: out of a pub¬ 
lic road.” 

S.D.—Bockoven v. Lincoln Tp. 83 N. 

W. 835, 336, 13 S.D. 817. 

Wyo.—^North Laramie Land Co. v. 

Hoffman, 219 P. 661, 570, 30 Wyo. 

238, affirmed 46 S.Ct 491, 268 U.S. 

276, 69 L.Bd. 958. 

9. Mo.—^Mitchell V. Nichols, 52 S.W. 

2d 886, 330 Mo. 1233, transferred, 
see, App., 20 S.W.2d 554. 

10. ^ Tex.—^Haverbekken v. Coryell 
County, 247 S.W. 1086, 112 Tex. 

422. 

29 C.J. p 419 note 85. 

11. Me.—^Blaisdell v. Yorli; 87 A. 

361, 110 Me. 500. 

29 C.J. p 419 note 86. 

12. Minn.—Dahlin v. Eddy, 147 N.W. 

240, 126 Minn. 359. 

29 C.J. p 419 note 87. 

13. Tex.—Haverbekken v. Coryell 
County, 247 S.W. 1086, 1088, 112 
Tex. 422, citing: Corpus Juis. 

29 C.J. p 418 note 88. 

14. Or.—Geo. Palmer Lumber Co. 

V. Wallowa County, 118 P. 1013, 60 
Or. 342. 

16L Minn.—Martinson y. Bagrle 
Creek, 162 N.W. 761, 129 Minn. 892. 

IB. Neb.—Uettman V. Plttengrer, 182 
N.W, 407, 89 Neb. 825. 

29 C.J. p 419 note 91. 


formation as will enable them to be present and be 
heard,the description, while it must not be vague 
and indefinite,!® need not be expressed with techni¬ 
cal precision.1® The petition need not contain a de¬ 
tailed survey of the line of the road, where that is 
impracticable,14 nor is it necessary that the road be 
described by reference to government subdivisions 
or by other monuments of which the court takes ju¬ 
dicial notice;!® it is sufficient if the description is 
so definite and certain as to enable persons familiar 
with the locality to locate the way,i® and to enable 
a surveyor to run it.l7 Thus the petition must de¬ 
scribe with reasonable certainty, or substantial defi¬ 
niteness, the terminal points of the proposed way,!® 

the description found In the petition 
to the situation found on the ground, 
it will be deemed sufficient.”—^Hav- 
erbekken v. Coryell County, 247 S. 
W. 1086, 1088, 112 Tex. 422, citing 
Corpus Juris. 

Terminus at road not yet built 

(1) The terminus may be described 
as on a road "now building.”—^Acton 
V. York County, 77 Me. 128. 

(2) A description of a proposed 
highway providing that It should 
terminate by Intersecting a road in 
another county, which road in fact 
did not exist at the time, held, never¬ 
theless, sufficient, where the petition 
to establish such other road had been 
filed the same day.—^Haverbekken v. 
Coryell County, 247 S.W.- 1086, 112 
Tex. 422. 

Descriptioxis of termini held sufflolent 

Tex.—^Haverbekken v. Coryell Coun¬ 
ty, 247 S.W. 1086, 112 Tex. 422— 
Willcox V. Jackson, Civ.App., 124 
S.W.2d 189, error dismissed, Judg¬ 
ment correct—Willcox v. Jackson, 
Civ.App., 106 S.W.2d 766, error 
dismissed—^Hill v. Taylor County, 
Clv.App., 294 S.W. 868. 

29 aj. p 420 note 93 [b]. 

Xu Feunsylvania 

Cl) Statute requiring petition for 
laying out public road in county to 
fix termini by giving distance from 
intersecting public road, street, or 
railroad, already opened, is manda¬ 
tory, and omission to comply there¬ 
with, where compliance is possible, 
is fatal—^In re Inhabitants of Cone- 
maugh Tp., 167 A. 264, 256, 109 Pa. 
Super. 396—29 C.J. p 420 note 93 
[k] (8). 

(2) The reference of the statute is 
to "a public road, street, or railway, 
which intersect the public road upon 
which the terminal point of the road 
to be laid out la situated.”—^In re 
Inhabitants of Conemaugh Tp., su¬ 
pra—29 C.J. p 420 note 98 [k] (9). 

(3) Where neither terminus of 
proposed public road was open pub¬ 
lic road, but both termini were uh'* 
opened streets stated to be laid out 
on named plai; of lots, petition was 


Whole proceeding looked to 

“In an attack on the sufficiency of 
the description given in a petition 
after the road has been located, the 
whole proceeding may be looked to in 
determining the issue."— Haverbek¬ 
ken v. Coryell County, 247 S.W. 1086, 
1088, 112 Tex. 422, citing Corpus JUr 
rls—29 C.J. p 420 note 93 [i], [J]. 
Descriptions held sufficiently certain 
Iowa.—^Harbacheck v. Moorland Tele¬ 
phone Co., 226 N.W. 171, 208 Iowa 
652. 

Minn. —^in re Judicial Road in Scott 
and Le Sueur Counties, 194 N.W. 
776, 156 Minn. 827—^Appeal of On- 
dracheck, 191 N.W. 418, 164 Minn. 
178. 

Tex—^Haverbekken v. Coryell Coun¬ 
ty, 247 S.W. 1086, 112 Tex 422. 

29 C.J. p 419 note 93 [b]. 

17- N.D.—^Kleppe v. Odin Tp., 169 N. 

W. 313, 40 N.D. 696. 

29 C.J. p 420 note 92. 
la Fla.—Baskin v. State ex reL 
Tracy, 155 So. 655, 115 Fla. 392. 
N.H—^Hoban v. Bucklin, 184 A 362, 
88 N.H. 73, modified on other 
grounds 186 A 8, 88 N.H. 73. 

Tex—Haverbekken v. Coryell Coun¬ 
ty. 247 S.W. 1086, 112 Tex 422— 
Willcox V. Jackson, Civ.App., 106 
S.W.2d 766, error dismissed.—Schil¬ 
ler V. Duncan, Civ.App., 21 S.W.2d 
671—^Black Bros. v. State, Civ.App., 
253 S.W. 576, reversed on other 
grounds State v. Black Bros., 297 
S.W. 218, 116 Tex 616. 

29 CJ. p 420 note 93. 

Substantial oompUance with stat¬ 
utory requirement in this respect 
held sufficient—^Haverbekken v. Cor¬ 
yell County, 247 S.W. 1086, 112 Tex 
422—^mu v. Taylor County, TexCiv. 
App., 294 S.W. 868. 

“Technical precision, is not re¬ 
quired in designating the termination 
of a proposed road. If the descrip¬ 
tion is such that the termination 
designated therein can be located 
with reasonable certainty by persons 
familiar with the locality and such 
that the same can be located, if nec¬ 
essary, by a surveyor by applying 

$68 
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and sufficiently, or with reasonable accuracy, speci¬ 
fy its general course.19 Except where required by 
statute to do so ,20 it is improper for the petition to 
fix any intermediate points; the terminal points and 
the general course only should be stated, leaving the 
route to the discretion of the commissioners or 

viewers, 21 

If the petition is based on a special statute, the 
sufficiency of the description will depend on the re¬ 
quirements thereof .22 

The width of the proposed road need not be stat¬ 
ed unless it is expressly required by statute.23 

§ 51. ■ ' ■ Application Relating to Two or 

More Roads 

Authorities differ as to whether two or more dis¬ 
tinct highways can be prayed for Irj the same petition, 
and whether prayers for a new road and the vacation of 
an old one may be Joined. 

In the absence of statutory authority,24 some de¬ 
cisions lay down the rule that two or more distinct 
highways cannot be prayed for in the same peti- 
tion,25 unless they connect with one another, or 
are closely identified and designed to form a system 
of roads, 2 6 and that it is not permissible to apply 


§ 52 

for a road to be laid out on either one of two des¬ 
ignated routes.27 On the other hand, it has been 
held that while such a prpceeding is doubtless ir¬ 
regular, and it may be safer and better to require 
that a separate petition be filed in each case,28 such 
irregularity is not jurisdictional and is not ground 
for collateral attack on the legality of the roads 
laid out thereunder .2 9 

Vacation and establishment. Under some stat¬ 
utes, prayers for a new road and the vacation of 
an old road may be joined in the same petition,®^ 
at least where the former is to take the place of the 
latter but the contrary has been held under oth¬ 
er statutes.32 

§ 52. -Amendment or Withdrawal 

A petition for a highway may be amended in proper 
respects, as by a change of route; and It may be with¬ 
drawn before final decision, unless withdrawal would be 
against public poiicy. 

Amendment, The power to allow amendments 
to petitions in highway cases is well established.33 
Thus it has been held proper to allow an amend¬ 
ment changing the route to be followed, 34 changing 
the terminal points,®® showing otvnership of the 


held defective and proposed road un¬ 
authorized.—In re Inhabitants of 
Conemaugh Tp., supra. 

(4) The petition must name the 
township In which the road ends.— 
In re Alsace Township and Lower 
Alsace Tp. Road. 17 Pa.Dist. & Co. 
199—29 C.J. p 420 note 9^ [g] (1). 

(6) Earlier decisions in Pennsyl¬ 
vania, and other cases construing 
statute, see 29 CXJ. p 420 note 93 [k]. 

19. Fla.—Baskin v. State ex reL 

Tracy, 165 So. 665, 115 Fla. 892. 

29 C.J. p 421 note 94. 

Correction lines 

*‘The petition for a Judicial road 
which states that it begins at a giv¬ 
en point and extends due south on 
designated section lines to a given 
point sufficiently describes the road, 
although there may be correction 
lines which will vary the road from 
a due south course."—In re Judicial 
Road in Scott and Le Sueur Coun¬ 
ties. 194 N.W. 776, 166 Minn. 327. 

Statement of dlstanoes as '‘approxi- 
mately” 

The description of a road as con¬ 
tained in a petition Initiating pro¬ 
ceedings in connection with specific 
calls indicated therein, although cer¬ 
tain distances are stated as "approxi¬ 
mately," held sufficiently definite to 
confer Jurisdiction to lay the road.— 
Appeal of Ondrachek, 191 N.W. 418, 
164 Minn. 178. 


2a Or.—Geo. Palmer Lumber Co. v. 
Wallowa County, 118 P. 1013, 60 
Or. 342. 

29 C.J. p 431 note 95. 

21. Pa.—In re Road in Shenango 

Tp., 88 Pa Super. 61—In re Maiden- 
creek Tp. Roads, 14 PaDist. & Co. 
763, 22 Berks 273—Petition for 

Public Hoads in LaJee Tp., 12 Pa 
Dist. & Co. 251, 25 Luz.Leg.Reg. 
131—^In re Lower Macungie Road 
Application, 19 Leh.Co.L.J. 287. 

29 C.J. p 421 note 96. 

Desorlptlon, regarded as snzplnsage 
N.M.—^Michelet v. Chaves County, 
152 P. 1140, 21 N.M. 95. 

29 C.J. p 421 note 96 [d]. 

22. Ind.—^Hedrick v. Hedrick, 66 
Indi 78. 

29 C.J. p 421 note 98. 

23. N.D.—^Kritzberger v. Traill I 

County. 242 N.W. 913, 914, 62 N.D. 
208. 

29 C.J. p 421 note 97. 

cmi the ahseaoe of any speolflca- 
tlon. of width in the petition or on 
the part of the establishing body, 
the road is presumed to be at least 
sixty-six feet in width."—^Kritzberg- 
er V. Traill County, supra 

24. Ind.—^Monroe County v. Harrell, 
46 N.E. 124, 147 Ind. 500. 

29 C.J. p 421 note 99. 

25. Pa—^Petition for Public Roads 
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in Lake Tp.. 12 PaDlst & Oo. 251, 
25 Luz.Leg.Reg. 131. 

29 C.J. p 421 note 1. 

2a. Ohio.—^Putnam County v. Young* 
36 Ohio St. 288. 

29 C.J. p 421 note 2. 

27. N.J.—^In re Highway, 7 N.J.Ijaw 
37. 

28. Minn.—^Banse v. Clark, 71 N.W. 
819, 69 Minn. 58. 

Wash.—Chelan County v. Navarre, 80 
P. 845, 38 Wash. 684, 

29. Wash.—Chelan County v. Na¬ 
varre, supra. 

29 C.J. p 422 note 6. 

3a Minn.—Sheehan v. Bath, 88 N. 
W. 852, 80 Minn. 865. 

29 C.J. p 422 note 6. 

31. Iowa—^Harris v. Mahaska Coun¬ 
ty, 56 N.W. 324, 88 Iowa 219. 

32. Ohio.—Geddes v. Rice, 24 Ohio 
St. 60. 

29 C.J. p 422 note 8. 

33. pa—^In re Public Road from 
Lincoln Highway to Maple Ave., 
10 PaDlst. & Co. 786, 40 Lanc.L. 
Rev. 649. 

29 CJ. p 422 note 9. 

34L Ind.—.^tna L. Ins. Co. v. Jones, 
89 N.E. 871, 173 Ind. 149. 

29 C.J. p 422 note 10. 

sa Pa—In re Upper Mt Bethel 
Road, 7 North.Co. 29. 
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land affected,®® adding®"^ or striking out®® names, 
or showing; the qualifications of petitioners.®® This 
power is comprehensive, and the discretion of the 
court of board will not be reviewed unless abused.^® 
However, the power to amend will not be extend¬ 
ed to allowing the petition to be amended in those 
particulars on which the original jurisdiction of the 
local tribunal depends, after reference to commis¬ 
sioners or viewers and a report made by them,^i or 
after the case has been removed into the appellate 
court nor is an amendment permissible which 
will vary the original purpose of the proceeding,^® 
dr which seeks to amend an invalid petition, but 
is presented after the period during which a peti¬ 
tion must be presented.^* 

Supplemental petition, A second petition by prop¬ 
er persons entitled “supplemental” will be treated 
as part of the original petition, although not stated 
to be such.4® 

Withdrawal, A petition for a highway may be 
withdrawn at any time before the final decision of 
the tribunal having jurisdiction thereof,^® unless 
under the circumstances such action would be con¬ 
trary to public policy.^7 

§. 53 ^ -Objections and Waiver 

Objections to the petition not going to the jurisdic¬ 
tion should be made at the first opportunity, or will be 
deemedVwaived; but want of Jurisdiction which Is ap¬ 
parent on the face of the proceedings may be taken ad¬ 
vantage of at any stage. 

• Objections to the petition must be specifically 
stated, or they will be disregarded.^® 

As a general rule, objections to the petition not 
going to the jurisdiction should be made at the first 


opportunity, or they will be deemed waived.-*® Ob¬ 
jections to facts on which the jurisdiction of the 
board depends, not apparent on the face of the rec¬ 
ord, can be taken only by appearing before the 
board of commissioners and making such objection 
at the time the petition is presented, and before the 
appointment of viewers;®® and if such objections 
are not so presented they cannot be raised after¬ 
ward either before the board or on appeal.®^ If, 
however, want of jurisdiction is apparent on the 
face of the proceedings, it may be taken advantage 
of at any stage thereof.®® It has been said that 
the objection of want of jurisdiction may be pre¬ 
sented in any way, as by motion, that will enable the 
court to determine whether the necessary require¬ 
ments of a petition have been complied with;®® 
but under other authority, where the lack of a ju¬ 
risdictional fact does not appear on the face of the 
proceedings, the objection cannot be raised by mo¬ 
tion for summary dismissal,®^ but should be pre¬ 
sented by plea in abatement.®® 

Appearance without making objections waives all 
defects and irregularities in the proceedings except 
such as render them wholly invalid;®® appearance 
without making objections to the sufficiency of the 
petition is a waiver of whatever objections might 
have been made.®*^ 

Objections to the number or qualifications of the 
petitioners should be made at the first opportunity 
before the board; if not made then and there, they 
will be deemed waived.®® 

§ 54. Contest and Hearing 

Under the provisions of controlling statutes,,a prop¬ 
erly qualified person may contest or object to the estab- 


*'i 

3& ind.—Hedrick v. Hedrick, 65 
Ind. 78. 

29 C.J. p 422 note 12. 

' 37. Ind.—^Bronnenburgr v. O'Bryant, 
38 N.R 416. 139 Ind. 17. 

38. N.H.—^Webster v. Bridgewater, 
63 H.H. 296. 

29 C.,J.f j) 422 note 14. 

39ii yt— Howe V. Jamaica, 19 Vt. 

607—Hewes v. Andover, 16 Vt. 610, 
40k Ind.—^Bums v. Simmons, 1 N.B. 
72, 101 Ind. 557. 

41. Pa.—^In re Beaver Tp. Head, 29 
Pa.Dist. 676. 

29 G.J. p 422 note 17. 

48. Ky.—Terrell v. Drake, 140 S.W. 

63, 145 Ky. 13. 

29 C.J. p 422 note 18. 

Contra, .ZEkna L. Ins. Co. v. Jones, 
89 N.H. 871, 173 Ind. 149. 


Lincoln Highway to Maple Ave., 101 
Pa.Dist. & Co. 786, 40 Lanc.L.Rev. 
649. 

45. Pa—In re Markley St., 13 
Montg.Co. 120. 

48. Conn.—^West v. Tolland, 26 

Conn. 133. , , 

29 C.J. p 422 note 22. 

47. Iowa.—Jacobs v. Tobiason, 21 
N.W. 590, 65 Iowa 246, 64 Am.R. 9. 

29 C.J. p 422 note 23. 

48. Ind.—^Pittsburgh, C. C. & St. L. 
R. Co. V. Gregg, 102 N.H. 961, 181 
Ind. 42—Osborn v. Sutton, 9 N.H. 
410, 108 Ind. 443. 

Objection to omission of landowner's 
name see supra § 50 c. 

49. N.H.—^Foz V. Tuftonborough, 68 
N.H 19. 

29 C.J. p 423 note 24. 


51. Ind.—Pittsburgh. C. C. & St L. 
R. Co. V. Gregg, 102 N.B. 961, 181 
Ind. 42—^^tna L. Ins. Co. v. Jones, 
89 N.H. 871, 173 Ind. 149. 

52L Ind.—^Hays v. Campbell, 17 Ind. 
430. 

29 C.J. p 423 note 27. 

53. Vt.—Crawford v. Rutland, 52 Vt 
412. 

54. Ind.—Pittsburgh, G C. & St. L. 
R. Co. V. Gregg, 102 N.H. 961, 181 
Ind. 42. 

55. Ind.—Pittsburgh, C. C. & St. L. 
R. Co. V. Gregg, supra. 

29 GJ. p 423 note 81. 

56: Ind.—Wells v. Rhodes, 16 N.H. 
830. 114 Ind. 467. 

57. Ind.—^Washington Ice Co. v. Lay, 
2 N.H. 222, 103 Ind. 48. 

29 GJ. p 423 note 24 [a]. 


43. Vt-r-Gilley v. Barre, 37 A. 1111. 
29 GJ. p 422 note 19. 

44L Pa.—In re Public Road from 


5Q. Ind.—^^tna L. Ina Co. v. Jones, 
89 N.B. 871, 173 Ind. 149. 

29 C.J. p 423 note 25. 


58. Ind.—Miller v. Burks,' 43 N.H. 

930, 146 Ind. 219. 

29 C.J. p 423 note 25 £a]. ■ 
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iishment of a highway by filing a remonstrance or other 
objection, which serves as an answer to the petition. 

Under some statutes a contest of highway pro¬ 
ceedings may be made by the filing of a remon¬ 
strance or other objection to the establishment of 
the road as, for example, on the ground that a 
person through whose land the proposed highway 
would pass will be damaged thereby,®® or that the 
highway is not a public utility;®! but it has been 
held that no such pleadings as an answer or demur¬ 
rer are proper in highway proceedings.®^ A re¬ 
monstrance is in the nature of an answer to the pe¬ 
tition,®® and tenders an issue which must be exam¬ 
ined by the commissioners or court,®^ before a final 
order can be made.®® It may be filed at any time 
before the final action of the board or court.®® The 
remonstrance must show on its face that the re¬ 
monstrants have the statutory qualifications.®*^ It 
has been held that, where a remonstrance with a 
greater number of qualified remonstrators than 
there is of the petitioners is received, the court is 
without authority to grant the petition.®® 

Defects in a remonstrance are waived by failure 
to object thereto.®® 

Parties. A person through whose lands a pro¬ 
posed road will pass is beneficially interested, and 
is a proper party to contest the legality of the pro¬ 
ceedings for the establishment of the road.*^® Such 
right may also exist in favor of resident freehold- 
ers.71 A taxpayer, merely as such, will not be 


§ 55 

heard in opposition to laying out a highway; he is 
represented by the town, and his interest is too re- 
mote.72 

Hearing, A board of county commissioners has 
been held not required to hear an application for a 
road on a “regular court day.”^® 

In the absence of statutory provision, the qualifi¬ 
cation of a county commissioner to preside at the 
hearing of an application for the establishment of 
a road cannot be challenged because of his having 
expressed an opinion as to the road and having 
personal feeling and prejudice and a proceeding 
cannot be held void because the judge who presided 
over the meetings of the commissioners’ court 
owned land along the proposed route, where it is 
not shown that he voted in any of the proceedings 
or that the orders were not passed by a qualified 
quorum.*^® 

Under a statute providing that in certain pro¬ 
ceedings the boards of the towns involved, or a ma¬ 
jority of each, acting together as one board, shall 
hear and determine, a majority vote of the com¬ 
bined body is sufiicient.^® 

§ 55. Commissioners, Viewers, Surveyors, 
Jurors, and Other Like Officers 

In ttatutory proceedings to establish a highway, a 
petition ordinarily must be referred to viewers, survey¬ 
ors, Jurors, or other like officers. 


59. Ga.—^Ballard v. Jones, 97 S.SL 
443, 148 Oa. 613. 

29 C.J. p 423 note 34. 

Baxeptioiui 

(1) The fact, not appearing In the 
petition, that at one terminus a pro¬ 
posed public road does not connect 
with any public thoroughfare must 
be raised by exceptions to the view¬ 
er’s report in the event of a favor¬ 
able recommendation by them.—^In 
re Alsace Township and Lower Al¬ 
sace Tp. Road, 17 Pa.Dlst & Co. 199. 

(2) The failure of township super¬ 
visors to file exceptions to a petition 
for viewers as provided for by a 
rule of court will not validate the 
proceeding when the appellate courts 
have characterized viewers' reports 
based on a petition such as here pre¬ 
sented, as entirely irregular and fa¬ 
tal.—^In re Lower Macungle Road 
Application, 19 L6h.Co.L.J., Pa., 287. 

eOu Ind.—Bronnenberg v. Goins, 108 
N.B. 862, 188 Ind. 226. 

61. Ind.—^Bronnenberg v. Gk)lns, su¬ 
pra. 

62. Ala.—^Lowndes County v. Bowie, 
84 Ala. 461. 

Ind.—^Logan v. Ellser, 26 Ind. 898. 


63. Ind.—^Bronnenburg v. O’Bryant, 
88 N.B. 416, 189 Ind. 17-—Schmled 
V. Keeney, 72 Ind. 309. 

Negative pregnant 
An averment in a remonstrance 
that the proposed highway would not 
be of *’eufflclent public utility” is a 
negative pregnant, and is equivalent 
to an admission that it would be of 
public utility.—Wells v. Rhodes, 16 
N.B. 830, 114 Ind. 467. 

Amendmesit 

Where a remonstrance alleging 
want of public utility was rejected 
by the commissioners and circuit 
court 8LS to that allegation, as not 
showing that the remonstrants were 
resident freeholders, the court does 
not err in refusing to allow the re¬ 
monstrance to be amended in that re¬ 
spect, there being no reason why the 
amendment should not have been 
made in the commissioners' court, 
and no showing as to what actually 
occurred there.—Wells v. Rhodes, su¬ 
pra. 

64b Ind.—^Bronnenburg v., O'Bryant, 
38 N.H. 416, 139 Ind. 17—Schmled 
V. Keeney, 72 Ind. 809. 

65. Or.—^S^eaglns v. Wallowa Coun¬ 
ty, 123 P. 9t}2. 62 Or. 186. 
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66 . Ind.—^Denny v. Bush, 96 Ind. 316. 
Or.—^Vedder v, Marion County, 86 P- 

635, 41 P. 3, 28 Or. 77. 

67. Ind.—Wells v. Rhodes, 16 K.B. 
830, 114 Ind. 467. 

29 C.J. p 424 note 41. 
ea Or.—strong v. Coos County, 127 
P. 968, 63 Or. 367. 

69. Ind.—Lake Brie & W. R. Co. v- 
Spldel, 48 N.E. 1042, 19 Ind.App. 8. 
TO. Cal.—^Damrell v. San Joaquin 
County, 40 Cal. 164. 

29 C.J. p 424 note 46. 

71. Ind. —^Doctor v. Hartman, 74 Indr 

221 . 

29 C.J. p 424 note 46. 

72. N.H.—Bennett v. Tuftonborough, 
64 A. 700, 72 N.H. 63—Burnham v. 
GolEstown, 50 N.H. 660. 

73. Ga.—Anderson v. Howard, 129 
S.E3. 567, 34 Ga.App. 292. 

74. Ga.—Anderson v. Howard, su¬ 
pra. 

75. Tex.—Doughty v. DeFee, Civ. 
APP., 162 S.W.2d 404, error refused. 

7 a Minn.—Skrove v. Town Board of 
Towns of Belmont and Christiana 
in Jackson County, 191 N.W. 684, 
164 Minn. 118. 
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' In most jurisdictions it is ordinarily required that 
a petition for a highway shall be referred to com¬ 
missioners, viewers, surveyors, jurors, or other like 
officers, unless the written consent of all the land- 
owners whose land is sought to be taken is obtained 
and filed.78 The various decisions with respect to 
the road are to be made primarily by the commis- 
sioners.79 

§ 56. - Appointment, Qualification, and 

Substitution in General 

a. . In general 

b. Form, sufficiency, and validity of or¬ 

der 

c. Qualification 

d. Proof of qualification 

e. Removal, substitution, and reappoint¬ 

ment 

f. Waiver of objections 
a. In General 

The power to appoint commissioners, viewers, sur¬ 
veyors, Jurors, etc., can be exercised only by the offleer or 
tribunal authorized by statute, and there must be sub¬ 
stantial compliance with statutory provisions relating to 
the number of commissioners, etc. 

The power to appoint commissioners, viewers, 
surveyors, jurors, etc., can be exercised only by the 
officer or tribunal authorized by statute,®® and such 


power cannot be delegated®^ in the absence of a 
statute so providing.®® 

Where, by reason of a similarity of names, a per¬ 
son who was not appointed as one of a jury of 
viewers was notified that he had been appointed, 
and in good faith acted in concurrence with the oth¬ 
ers in laying out a highway, the report will not be 
set aside.®® 

Number appointed. While there must be sub¬ 
stantial compliance with statutory provisions relat¬ 
ing to the number of commissioners, viewers, etc.,®* 
and a practice of appointing more than the required 
number was held erroneous,®® it has been held that 
the appointment of more than the required number 
is immaterial, provided the proper number acts.®® 

b. Fonn, Sufficiency, and Validity of Order 

Orders appointing road viewers must comply sub¬ 
stantially with statutory provisions relating thereto and 
the time and place of meeting must be definitely stated 
therein. 

There must be substantial compliance with stat¬ 
utory provisions relating to orders appointing road 
viewers.®7 It has been held that such an order 
need not be made in regular term,®® and that the 
order need not recite the names of the appointees 
if they are otherwise designated with certainty,®® 
or show affirmatively that they were competent and 
eligible to act;"®® nor is it necessary to'recite in 
detail the names of the persons on whose applica- 


77- Mass.—Janvrin v. Poole, 63 N. 

SI 1066, 181 Mass. 468. 

Neb.—Shirley v. Harlan County, 223 
N.W. 284, 117 Neb. 846. 

2f9 C.J. p 424 note 60. 

Statute constraed 
The word “highway,” as used in a 
statute, providing a board of sur¬ 
vey for a town to lay out and estab* 
lish highways, covers all ways which 
the public Interest requires to be laid 
out, relocated, altered, or widened 
by the town authorities, including 
an avenue in the town.—Janvrin v. 
Poole, 63 N.SI 1066, 181 Mass. 463. 

78, Neb.—Deloughery v. Lapsley, 
198 N.W. 109, 110 Neb. 105. 

29 C.J. p 424 note 61. 

Jmisdlctionftl and mandatory 

The statutory prerequisites to es¬ 
tablishment of highway by county 
board of supervisors without ap¬ 
pointment of commissioner that writ¬ 
ten consent of all owners of land 
used for such purpose be filed and 
recorded were Jurisdictional > and 
mandatory.—^Davelaar v. Marion 
County, 277 N.W. 744, 224 Iowa 669. 
idjgBlng petition Insufflolent 
The signing and filing of a petition 
for the establishment of a road by 
landowners, whose land will be taken 


for the highway if it be establish^ 
is not the ‘Written consent” required 
by statute, for the establishment of 
a road by consent.—^Deloughery v. 
Lapsley, 193 N.W. 109, 110 Neb. 106. 
79. Minn.—Petition for Establish¬ 
ment of Highway Between Sibley 
and Renville Counties, 6 N.W.2d 
626. 

8 a Md.—Gist v. Owlngs, 62 A. 896, 
95 Md. 302. 

29 C.J. p 424 note 63. 

Bffect of opening road 
The opening of a road without the 
approval of the plans was held not 
to affect the authority of the court 
to appoint viewers.—^Petition for Lay¬ 
ing Out of Public Road in Susque¬ 
hanna Tp., Dauphin County, 62 
DauphCo., Pa., 316. 

81. Iowa.—^Bennett v. Fisher, 26 
Iowa 497. 

29 C.J. p 426 note &4. 

88 . Iowa.—State v. Kimball, 28 Iowa 
681. 

83. Pa.—^In re Elk Tp. Road, 2 Pa. 
Co. 45. 

8 ^ Pa.—^In re Hickory Tree Road, 
48 Pa. 139. 

29 CwJ. p 426 note 71. 
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85. P€L—In re Jonestown Road, 1 
Penr. & W. 243. 

8 & Miss.—Illinois Cent. R. Co. v; 

Swalm, 86 So. 147, 83 Miss. 631. 

87- Kan,—Willis v; Sproule, 13 Kan. 
267. 

Determination of emergency ' '' 
Formal entry on the records bf the 
determination of .an emergency in¬ 
volved in the appointment of viewer 
in a road establishment proceeding 
under a statute authorizing the chair¬ 
man of the board to make such ap¬ 
pointment if in his Judgment an 
emergency exists is not Jurisdictional 
in the absence of statutory require¬ 
ment.—North Laramie Land Co.' v. 
Hoffman, 219 P. 661, 80 Wyo. 288, 
affirmed 46 S.Ct. 491, 268 U.S. 276,’ 
69 L.Ed. 953. 

88 . Pa.—^In re Jefferson Tp. Road, 2 
LackLeg.N. 287, affirmed 8 Pa. 
Super. 467. 

89. N.J.—State v. Potts, 4 N.J.Law 
347, affirmed 6 N.J.Law 862. 

29 C.J. p 425 note 68. 

9a N.T.—Matter of Baker, 66 N.E. 
1100, 173 N.Y. 249, affirmed. 69 N. 
T.S. 1128, 69 App.Dlv. 626. ' . 

Pa.—^In re Schuylkill Falls'' Roa^ 2 
Blnn. 260. 
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tion the order is made.®i However, the time®^ and 
placets of meeting must be definitely stated therein. 
In some states the order must state one or more 
of the statutory reasons justifying the estabKshment 
of a highway and it must contain- a general de¬ 
scription of the proposed road by its termini, with 
a statement of its general direction.®^ 

Where it is provided by statute that applications 
shall be referred to a ,committee of three disinter¬ 
ested persons selected by the parties, or, if the par¬ 
ties cannot or do not agree in the selection, by the 
court, it is not necessary to the validity of the ap¬ 
pointment of such committee that the court shall 
have expressly found either that the parties agreed 
or were unable or failed to agree on the persons ap¬ 
pointed;®® and an order to a jury of review, recit¬ 
ing the action of one jury for and another against 
the road, is not such an irregularity as will require 
setting aside the proceedings of the jury of re¬ 
view.®*^ 

Clerical errors; signature and seal, Qerical er¬ 
rors ordinarily are not fatal.®® The order should 
be under the hand and seal of the appointing tri¬ 
bunal, and an order not so authenticated is void.®® 

Alteration of order^ The order to viewers is the 
act of the court, and it cannot be changed or al¬ 
tered in any respect except by the court. If any 
change, however slight, is made in it after it leaves 
the court, it is no longer the order of the court, and 
viewers have no authority to act under it.^ 

91. Ky.—^Ford v. 

993, 108 Ky. 658, 22 Ky.L. 261. 

92. N.J.—^Wharton v. Sorden, 36 A, 

672, 69 N.J.Law 356. 

29 C.J. p 425 note 61. 

93. N.J.—^Wharton v. Sorden, supra. 

29 C.J. p 426 note 62. 

94. Ky.—^Nlschen v. Hawes, 21 S.W. 

1049. 15 Ky.L. 40. 

29 C.J. p 426 note 68. 

95. . Ky.—Hubbard v. WlcklifEe, 2 A. 

K. Marsh. 602, followed in Hub¬ 
bard v. Wickllffe, 1 Lltt 80. 

29 C.J. p 425 note 64. 

96l Conn.—^Baker v. Windham, 26 
Conn. 697. 

29 C.J. p 425 note 65. 

97. Pa.—In re Willistown Tp. Road, 

6 Pa.Co. 803. 

9a N.J.—State V. Atkinson, 27 N.J. 

Law 420. 

29 C.J. p 425 note 67. 

99. Pa.—^In re Paradise Tp. Road, 

15 Pa.Dl8t. 958. 

29 aj. p 425 note'68. 

1. —^In re West Lampeter Tp. 

Road, 16 Pa.Plat. 401.... 


c. Qnalificatioii 

Road viewers must take the oath prescribed by stat¬ 
ute, and, where so required, It must be subscribed. 

- While the legislature may exempt commissioners 
or road viewers from taking an oath,® and while a 
statutory requirement that the report be under oath 
does not render it necessary that the commissioners 
should be sworn before entering on their duties,® it 
is generally required by statute that such officials 
must be sworn; and a failure to comply with this 
requirement vitiates the proceedings.^ 

The oath administered to commissioners, view¬ 
ers, etc., must comply® substantially® with the form 
prescribed by statutory provisions, and any material 
deviation from it will invalidate the proceeding,*^ 
although a slight variance will be immaterial.® Un¬ 
less expressly required by statute,® the oath need 
not be subscribed,!® or even be in writing.!! 

While the question as to who may administer the 
oath is governed by the local statutes, which must 
be complied with,!® it has been held that the fact 
that the oath'is administered by an ofl&cial who has 
no power to administer oaths does not affect the 
validity of the proceedings.!® 

;. d. Proof of Qualification 

Under some statutes the taking of the required oath 
must appear of record, but under others extrinsic evl- 
'dence Is admissible to prove such fact. 

In-order to render the proceedings effective, in 
Spme. jurisdictions it must appear that the commis- 

body of the oath, where he signed It 
with his true name.—^Hoagland v. 
Culvert, 20 N.J.Law 887.' ' 

10. Ind.—^Hays v. Parrish, 52 Ind. 
132. 

llJ Tez.—Calveston. H. & A. R. 
Co. V. Baudat, 46 S.W. 939, 18 Tex. 
Civ.App. 595—^Bwing v. State, Cr., 
88 S.W. 618. 

12. Pa.—^In re Lower Merion Tp. 
Road, 8 Pa.Dist. 581, 16 Montg.Co. 
177. 

29 C.J. p 427 note 86. 

13. Iowa.—Woolsey v, Hamilton 
County, 32 Iowa 130. 

BMnlsterial act 

In proceeding for establishment of 
county road, even if member of jury 
of view was sworn by specially hired 
counsel of commissioners’ court 
seeking to open road, such fact would 
not within Itself void acts of the 
Juror or of the Jury of view^on which 
he served, since' the act of admin¬ 
istering the oath to the Juror was 
purely “ministerial” and not “quasi 
JudiclfiU,”—^Doughty v. DeFee, Tex. 
Clv.App., 162 S.W.2d 404, error re« 
, fused. 


Culllns, 66 S.W. 


5 

2 . Wls.—State v. ‘Hogue, 86 N.W. 
860, 71 Wis. 384. 

29 C.J. p 426 note 74. 

3. Mo.—Sutheijland v. Holmes, 78! 
Mo. 399—^Warren v. Gibson, 40 Mo. 
App. 469. 

4. N.J.—In re Middlesex & Burllngi 
ton Counties Public Road, 4 N.J. 
Law 396. 

29 C.J. p 426 note 76. 

5. Ala.—^Keenan v. Dallas County 
Comrs. Ct, 26 Ala. 668. 

29 C.J. p 426 note 78. 
a Mass.—Commonwealth v. West- 
borough, 3 Mass. 406. 

29 C.J. p 426 notes 77, 79. 

7. Pa.—^In re Cambria St, 75 Pa. 
867. 

29 C.J. p 426 note 80. 
a N.J.—State v’ Shreve, 4 N.J.Law 
841. 

29 C.J. p 426 note 81. 

9. N.J.—Fisher v. Allen, 8 N.J.Law 
801. 

29 aJ. p 426 note 82. 

Mistako In speilisg 
An oath is not rendered invalid 
because of a mistake In the spell 
Ing of the surveyor’s name in the 
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sioners, viewers, etc., were duly sworn and this 
is generally required to appear of record,i5 as by 
the return or report.^® In the absence of any such 
requirement,^'^ or where a written oath is not re¬ 
quired,extrinsic evidence is admissible to prove 
the taking of the oath. 

In some jurisdictions it has been held that the 
showing is sufficient if it is stated that the view¬ 
ers or commissioners were swom,i® or sworn ac¬ 
cording to law,20 since such a statement will raise 
the presumption, in the absence of evidence to ’the 
contrary, that the oath was in the form prescribed 
by law.2i Where, however, it appears affirmatively 
on the face of the record that the proper oath was 
not taken, the report will be set aside.22 In other 
jurisdictions it has been held that a recital that the 
viewers or commissioners were duly sworn before 
acting is insufficient,23 unless the form of the oath 
taken is set out.24 

It must also appear, either on the face of the 
proceedings or otherwise, that the person who ad¬ 
ministered the oath was qualified to do so.2® 

a Bemoval, Substitution, and Reappointment 

Where a road viewer Is dlaqualifled, or dies,' or be¬ 
comes incapacitated, or refuses to act, another may be 
substituted. 

The power of appointment generally includes the 
power to appoint a new committee, jury, etc, where 
the one originally appointed is disqualified to act,26 
or fails or refuses to act,27 or fails to agree.28 If 
the original board is enjoined from acting it may 

14. N.J.—state v. Northrop, 18 N. 

J.Law 271. 

29 C.J. p 427 note 88. 

15. Ky.—^Breckinridge v. Ward, 1 T. 

B.Id:on. 57. 

29 C.J. p 427 note 89. 

16. Ga.—^Parham v. Justices Deca¬ 
tur County Inferior Ct., 9 Ga. 841. 

29 C.J. p 427 note 90. 

' 17. Iowa.—^Dollarhlde v. Muscatine 
County, 1 Greene 158. 

29 CJ. p 427 note 91. 

18. Tex.—Sneed v. Falls County, 41 
S.W. 481, 91 Tex. 168. 

29 CJ. p 427 note 92. 

19. Conn.—^Husted v. Greenwich, 11 
Conn. 388. 

29 C.J. p 427 note 98. 

20. Conn.—^Huntington v. Birch, 12 
Conn. 142. 

29 CJ. p 427 note 94. 

21. Pa,—^In re Bast Donegal Tp. 

Road, 90 Pa, 190. 

29 C.J. p 427 note 95. 

2^ Pa.—^In re Bast Donegal Tp. 

Road, supra,- 

29 CJ. p 427 note 96. I 


be reappointed after the injunction is dissolved.29 
So if a commissioner, juror, viewer, etc., is dis¬ 
qualified for any reason to act,®® or dies,®^ or be¬ 
comes incapacitated,22 or refuses to act,33 another 
may be substituted. Where viewers are appointed 
by a court which retains supervision over them, the 
court may fill vacancies occurring before action by 
the viewers.®^ 

After substitution either a new order must be is¬ 
sued®® or the substitution must be indorsed on the 
original order so that it will appear to be directed 
to all the viewers who are to act under it.®® If a 
substitution is made where there is no reason for 
it, the proceedings of the board, thus constituted, 
will be quashed if seasonably objected to.®*^ Where 
viewers continue to act after their term has expired, 
and the same persons are reappointed, they are, dur¬ 
ing the interval, viewers de facto and entitled to act 
in the absence of objection.®® If a road commis¬ 
sioner’s term of office expires pendente lite, his suc¬ 
cessor may make the report on the proposed high¬ 
way.®® 

f. Waiver of Objectioiis 

Objections to Irregularities In ths appointment or 
qualification of road viewers must be made at the earn¬ 
est moment possible, and failure to object in due seasorr 
generally operates as a waiver thereof. 

Objection to irregularities in appointment or 
qualification of viewers, etc., must be made at the 
earliest moment, when by the exertion of common 
diligence and observation the fact might have been 
discovered,*® and failure to object in due season 

32. Ind.—Osbom v. Sutton, 9 N.BL 
410, 108 Ind. 443. 

33. Me.—Shaw v. Piscataquis Coun¬ 
ty, 39 A. 468, 91 Me. 102. 

29 C.J. p 428 note 9. 

34. Pa,—In re Little Britain Road, 
27 Pa, 69—In re Road in Beaver 
and Ashland Tps., 13 Pa.Dlst. & 
Co. 662. 

Notloe that this will be done is not 
necessary.—^In re Little Britain Road, 
27 Pa 69—^In re Road in Beaver and 
Ashland Tps., 13 PaDlst. & Co. 662, 

36. Pa—In re Silver LaJce Tp. Road,. 
84 Pa 181. 

29 C.J. p 428 note 11. 

Sfii Pa—In re Cherry St., 1 PaDlst, 
41. 

37. Mass.—^Danvers v. Bssex Coun¬ 
ty Comrs., 2 Mete., 186. . 

38. Pa—^In re Tlonesta Tp. Road, 44 
PaCo. 685. 

39. Va.—Jeter v. Board, 27 Gratt, 
910, 68 Va 910. 

4a Conn.—Pond v. Milford, 85 Conn. 
82. 

29 C.J. p 428 note 21* 


23. Ala—^Keenan v. Dallas County 
Comra Ct, 26 Ala 568. 

29 C.J. p 427 note 97. 

24. Ala—^Lowndes County Comrs. 
Ct V. Bowie, 84 Ala 461. 

25. N.J.—State V- Hutchinson, 10 N. 
J.Law 242. 

29 C.J. p 427 note 99. 

28. N.EL—^Northern R. Co. v. En¬ 
field. 67 N.H. 608. 

29 C.J. p 427 note 2. 

87. IlL—Henline v. People, 81 Ill. 
269. 

29 C.J. p 427 note 3. 

28. Masa—Mendon v. Worcester 
County, 10 Pick. 235. 

29 CJ. p 427 note 4. 

29. Iowa—^Miller v. Kramer, 184 N. 
W. 688, 164 Iowa 628. 

3a N.H.—Northern R, Co. v. En¬ 
field, 67 N.H. 608. 

29 C.J. p 427 note 6. 

31. Ma—Shaw v. Piscataquis Coun¬ 
ty, 39 A. 468, 91 Me. 102. 

Pa—In re'Road in Beaver and Ash¬ 
land Tpa, 18 PaDlst & Co. 662. 
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generally operates as a waiver thereof.^i This ap¬ 
plies, for example, to objections based on the in¬ 
competency or ineligibility of the commissioners, 
viewers, etc.,42 or their failure duly to qualify as 
such,43 unless such failure is considered a jurisdic¬ 
tional defect.44 It has been held that the objec¬ 
tion must be made before the viewers are sworn,45 
before the hearing,46 or before the view or location 
actually takes place ,-47 and cannot be made after 
the filing of the report or return.43 

Irregularities in the appointment or qualification 
of the commissioners, etc., are waived by one who 
appears before them generally and contests the pro¬ 
ceeding on the merits.43 

§ 57. -Competency or Eligibility 

a. In general 

b. Persons interested 

a. In General 

Commissioners, viewers, etc., In proceedings to es¬ 
tablish a highway must possess the statutory quallflca- 
llons, such as residence, etc. 

In accordance with statutory provisions, com¬ 
missioners, viewers, jurors, etc., must be suitable,®® 
or discreet and proper®^ persons, residing in prox¬ 
imity to the road,®2 and they are frequently re¬ 
quired to be resident®3 freeholders of the county or 


town.®4 However, the fact that one member of the 
body is incompetent to act does not in all cases in¬ 
validate the proceedings;®® it renders them merely 
voidable.®® 

b. Persons Interested 

(1) In general 

(2) Petitioners 

(3) Relationship to person interested 
(1) In General 

Ordinarily a person having a direct personal or finan¬ 
cial Interest In the establishment of a highway Is in¬ 
competent to act as commissioner, Juror, etc.. In high¬ 
way proceedings. 

While it has been held that the common-law rule 
that a judge cannot sit in a cause in which he is 
interested does not apply to commissioners of high¬ 
ways,®*^ the general rule is that, if a person has a 
direct personal or financial interest in the establish¬ 
ment of a highway, he is incompetent to act as com¬ 
missioner, juror, viewer, etc.®® It is not every 
possible interest, however, which will disqualify a 
person from acting in that capacity;®® it must be 
an immediate, direct interest in the laying out of 
the road, as distinguished from that general inter¬ 
est which each citizen has in a highway,®® and not 
an indirect, contingent interest,®i or a remote or 
supposed advantage or disadvantage.®® The dis- 


41. Pa.—Frankstown Tp. Road, 12 
Pa.Di8t. & Co. 660. 

42. Mass.—Ipswich v. Essex Coun¬ 
ty, 10 Pick. 619. 

29 C.J. p 428 note 18. 

43. N.H.—Wentworth v. Farming- 
ton, 61 N.H. 128. 

29 C.J. p 428 note 19. 

44k N.T.—^Matter of Thompson, 128 
N.Y.S. 604, 70 Misc. 286. 

29 C.J. p 428 note 20. 

46. Ala.—Molett v. Keenan, 22 Ala. 
484. 

4a N.H.—Wentworth v. Farming- 
ton, 61 N.H. 128. 

29 C.J. p 428 note 23. 

47. Ky.—Garrett v. Hedges, 17 S.W. 
871, 18 Ky.Li. 647. 

29 C.J. p 428 note 24. 

4a Pcu—^In re Frankstown Tp. Road, 
12 Pa.Dist. & Co. 660. 

29 C.J. p 428 note 26. 

49. N.H—In re Gilford, 26 N.H. 124. 

N.T.—Matter of Nlel, 106 N.Y.S. 479, 
56 Misc. 317. 

sa Del.—In re Lee, 60 A. 862, 20 
DeL 576. 

29 G.J. p 429 notes 29, 80. 

51. G€l—^P arham v. Justices Deca¬ 
tur County Inferior Ct, 9 Ga. 841. 

29 C.J. p 429 note 81. 


^ Ga.—^Anderson v. Howard, 129 
S.E. 667, 84 Ga.App. 292. 

29 C.J. p 429 note 32. 

Dlsoretlon of oommlssioaLexs 
Where application Is made for es¬ 
tablishment of new road, county 
commissioners, in the appointment 
of reviewers to examine and report 
on public utility of it, have some 
discretion and are not bound to ap¬ 
point men living nearest thereto 
without regard to their fitness for 
such duties.—^Anderson v. Howard, 
supra. 

6 a N.Y.—Tiffany v. Gifford. 7 N.Y. 
S. '43 

29 C.J. p 429 note 35. 

64. Tex.—Doughty v. DeFee, Civ. 

App., 152 S.W.2d 404, error refused. 
29 C.J. p 429 note 36. 

Member of associatioa owning real 
estate 

Where establishment of county 
road was challenged on theory that 
two members of Jury of view were 
not '‘freeholders’* of county, but one 
testified that, although he did not 
own land, he was a member of an 
association which owned real estate 
in county, and other, who testified 
that he did not own land, further tes¬ 
tified that he had an interest in a 
company, and evidence created strong 
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inference that such company owned 
building and lot where it did business 
in the county, and where all members 
of Jury of view participated in final 
decision and signed report as re¬ 
quired by statute which permitted 
majority of them to act. the chal¬ 
lenge was not sustained.—^Doughty v. 
DeFee, supra. 

65. Tex.—^Doughty v. DeFee, supra. 
29 C.J. p 429 note 37. 

66 . Me.—^Blalsdell v. York, 87 A. 
361, 110 Me. 600. 

29 C.J. p 430 note 88. 

67. Mich.—^Zlegel v. Board of Road 
Com'rs of Genesee County, 216 N. 
W. 426. 427, 241 Mich. 161, quoting 
Corpus Juris. 

29 C.J. p 430 note 39. 

68 . Mo.—Jones v. Zink, 65 Mo.App. 
409. 

29 C.J. p 480 note 40. 

59. Pa.'—^In re Lower Windsor Tp. 

Road, 29 Pa 18. 

29 C.J. p 430 note 41. 

6 a Vt.—Chase v. Rutland, 47 Vt- 
893. 

29 C.J. p 430 note 42. 

61. Mass.—^Danvers v. Essex Coun¬ 
ty, 2 Mete. 185—^Wilbraham v- 
Hampden County, 11 Pick. 322. 

63. N.H.—^Mitchell v. Holderness, 29 
N.H 623. 
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qualification of interest does not extend to an engi¬ 
neer whom the statute requires to be appointed 
merely to aid the viewers in the location of the 
work and in making estimates. 

Landowners. While, apart from statute, a land- 
owner is not disqualified to act,®^ under some stat¬ 
utes landowners along the proposed highway are 
disqualified to act.®5 A landowner who has been 
appointed commissioner may remove his disqualifi¬ 
cation by conveying his lands before acting.®® 

Taxpayers. The fact that one is a taxpayer of 
the town which will contribute to the construction 
and maintenance of the proposed highway has been 
held not to disqualify him to act;®^ but there are 
cases to the contrary.®® 

Residence in town. In the absence of statute to 
the contrary, a road viewer or juror is not disqual¬ 
ified by the fact that he is a resident of the town 
or township through which the proposed road will 
run.®® In some states, however, by statute, such 
residence operates as a disqualification.^® 

Officers in prior proceedings. While the contrary 
has been held,^^ the general rule is that one is not 
disqualified to act as a viewer or surveyor because 
he has acted in that capacity in former proceedings 
involving the same road, which for some reason 
have failed.*^® The fact that one of the surveyors 
of the town through which the proposed road ran 
objected to it and had given an opinion as to its 
propriety does not disqualify him to act.^® 

While a member of the county court has been 
held qualified to confirm a viewers’ report made by 
him and others before he became a member of the 
court,a person voting as a member of a county 
board for a resolution establishing a highway has 


been held disqualified from acting as commissioner 
to view and pass on the expediency of the road, 
and his attempt to do so was held invalid.^® 

(2) Petitioners 

A petitioner for a highway Is generall'y held to be 
Incompetent to serve as a commissioner, Juror, viewer, 
etc. 

A petitioner for a highway is generally held to 
be incompetent to serve as a commissioner, juror, 
viewer, etc., and if he does so the proceedings are 
vitiated.7® Thus petitioners have been decided not 
to be within statutory requirements of ^'disinter- 
ested”77 or “indifferent”^® men. On the other hand, 
it has been held that petitioners are not disquali¬ 
fied by a statute requiring appointees to be “dis¬ 
interested,”^® “discreet and proper persons,”®® or 
“persons who are not interested” in the lands 
through which the road is to be laid out.®^ Also 
a judgment of a commissioners’ court laying out a 
road has been held not to be void because peti¬ 
tioners were appointed on the jury of view, the 
statute not prohibiting their appointment and the 
disqualification of jurors not usually invalidating- 
the judgment based on their verdict,®® nor does the 
appointment of petitioners as viewers affect the va¬ 
lidity of the proceedings when the viewers act 
merely in an advisory capacity to the county com¬ 
missioners, who may disregard their action.®® Al¬ 
though persons unite in a petition for the opening 
of a road, they may nevertheless be appointed view¬ 
ers of the route of the road, where they do not be¬ 
come parties on the record.®^ 

Former petitioner. One who was an applicant 
for a road once laid, where the proceedings were 
afterward set aside, is not thereby disqualified for 
discharging the duties of a' surveyor on a subse¬ 
quent application for a road over the same route.®® 


63. Ind.—Thompson v. Goldthwait, 
31 N.E. 451. 132 Ind. 20. 

6^ . Minn.—^Webster v. Washington 
County, 2 N.W. 697, 69S. 26 Minn. 
220 . 

29 C.J. p 430 note 46. 

6& N.J.—State V. Conover, 7 N.J. 
Law 203. 

29 C.J. p 430 note 48. 

ea Vt.—Gray v. Middletown. 56 Vt. 
53. 

67. N.J.—^Parsell v. Mann, 30 IT.J. 
Law 530. 

29 C.J. p 430 note 50. 

6a 17.11.—In re New Boston, 49 N. 
H. 328. 

29 C.J. p 430 note 51. 

6a Pa.—In re Bloomshnrgr & Scott 
Tps. Road, 11 Pa.Dlst. 93. 


7a N.H.—Mitchell v. Holdemess, 29 
N.H. 523. 

29 C.J. p 430 note 53. 

71. Mich.—^Locke v. Wyoming: Tp. 
Highway Comr., 65 N.W. 658, 107 
Mich. 631. 

29 C.J. p 431 note 54. 

72, Pa.—^In re Union Tp, Road, 29 
Fa.Super. 573. 

29 C.J. p 431 note 55. 

7a N.J.—^In re Highway, 3 N.J.Law 
948. 

74L HL—Galbraith v. LitUech, 78 IlL 
209. 

7a Neb.—Shirley v, Harlan County, 
223 N.W. 284. 117 Neb. 846. 

7a Pa.—^In re Ohio & Ross Tpa 
Road, 31 A. 74, 166 Pa. 182. 

29 C.J. p 431 note 59. 

77. Ind.—^Epler v. Niman, 5 Ind. 459. 

L 29 O.J. p 431 note 60. 
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7a R.I.—^Anthony v. South Elings- 
town, 13 R.I. 129. 

79. Minn.—Webster v. Washington 
County, 2 N.W. 697, 26 Minn. 220. 

Sa Qa—^Parham v. Justices Deca¬ 
tur County Inferior Ct, 9 (ku 341. 

81. N.T.—^Buckley v, Drake, 41 Hun 
384. 

29 C.J. p 431 note 64. 

82. Tex.—^Doughty v. DePee, Civ. 
App., 152 S.W.2d 404, error refused 
—^Vogt V. Bexar County, 42 S.W, 
127, 16 Tex.Civ.App. 567. 

8a Mont.—Crowley v. Gallatin 
County, 36 P. 813, 14 Mont. 292. 

84. Va—^Whtte v. Coleman, 6 Gratt. 

. 138, 46 Va 138. 

8a N.J.—State V. Vandervera 25 N 
J.Law 669. 
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(3) Relationship to Person Interested 
Persons closely related by affinity and consanquinity 
to the active promoters of a road have been held dis¬ 
qualified to act as viewers under a statute requiring 
viewers to be disinterested persons. 

It has been held that the interest of the petition¬ 
ers in a highway case is too remote to work a dis¬ 
qualification to one from acting as commissioner, 
by reason of his being related to such petitioner. 
However, the appointment of viewers nearly related 
by affinity and consanguinity to the active promot¬ 
ers of the road is not within the meaning and spirit 
of the statutes which require the viewers to be 
disinterested persons,®*^ at least where the circum¬ 
stances surrounding the parties tend to cause ap¬ 
prehension that improper influences would be 
brought to bear on the juror and bias his judg- 
ment.88 Thus the fact that one of the viewers was 
the brother,89 uncle,99 father-in-law,91 or brother- 
in-law92 of one of the petitioners for the road is 
sufficient to disqualify him. Likewise the brother- 
in-law98 and the father-in-law94 of a landowner 
have been held to be disqualified; but relationship 
to one who, while active in urging the proceedings, 
is not directly interested as petitioner or adjoining 
owner,95 or to the trustees of a church which owns 
land which will be taken for the highway,98 has 
been held not to disqualify. The fact that two of 
the viewers are related is also immaterial,97 and an 
official charged with the duty of drawing the jurors 
is not disqualified by the fact that his brother signed 
the petition.98 Also proceedings for the establish¬ 
ment of a road were held not void because a mem¬ 
ber of the jury of view was a relative of one of 
the county commissioners.99 

A paid employee of petitioners for a road is not 
competent to act as a viewer.^ 


§ 58. -Compensation 

The right of commissioners, viewers, etc.^ to com¬ 
pensation and the amount thereof depend on the provi¬ 
sions of the statutes. 

The right of the commissioners, viewers, etc., to- 
compensation, and the amount thereof, depend on 
the provisions of the statutes,^ and in the absence 
of any special statute providing for compensation in 
such cases the rules regulating the compensation of 
jurors have been held to apply.® 

§ 59. — Acts and Proceedings in General 

a. In general 

b. Adjournments and continuances 

c. Proceedings by part of commissioners-,. 

viewers, etc. 

d. Irregularities and improper conduct 

e. Time and place of meeting 

f. Reconsideration or rehearing 

g. Waiver of objections 

a. In General 

Highway commissioners or viewers constitute a 
tribunal of special and limited Jurisdiction and must 
act In substantial accord with the statutes, but they 
are not held to any great degree of formality of pro¬ 
cedure. 

Highway commissioners or viewers constitute a 
tribunal of special and limited jurisdiction,^ whose 
primary duty is to determine whether the road is 
necessary,® and they must act in substantial accord 
with the statute^ or order of court*^ under which 
they are appointed. If appointed to lay a road with- 
in a town they can act only within the territorial 
limits of the town within which the road is to be 
laid.® While in some of their functions they act 
as a quasi-judicial tribunal,® in the very nature of 


86L Mass.—Wllbraham v. Hampden 
County, 11 Pick. 322. 

29 G.J. p 431 note 70. 

87- Ark.—Beck v. Biggers, 60 S.W. 
514, 66 Ark. 292. 

Mo.—Jones v. Zink, 65 Mo.App. 409. 

88. Pa,—^In re Sadsbury Tp. Road, 9 
Pa,Co. 521. 

29 C.J. p 431 note 72. 

89. Ark.—Beck v. Biggers, 60 S.W. 
614, 66 Ark. 292. 

90. Me.—In re Clifford, 69 Me. 262. 

91. Ark.—^Beck v. Biggers, 60 S.W. 
514, 66 Ark. 292. 

93L Pa,—In re Hllltown Tp. Road, 
18 Pa, 233. 

29 C.J. p 432 note 76. 

93. Mass.—Taylor v. Worcester 
County, 105 Mass. 225. 

29 C.J. p 432 note 77. 

94. Ind.—Bradley v. Frankfort, 99 
Ind. 417. 
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95b Pa.—In re Lower Windsor Tp. 

Road, 29 Pa, 18. 

29 C.J. p 432 note 79. 

96. N.T.—People v. Cline, 23 Barb. 
197. 

97. Mont.—Crowley v. Gallatin 
County, 36 P. 313, 14 Mont 292. 

9a N.T.—People v. Dalns, 38 Hun 
43. 

99. Tex.—^Doughty v. DeFee, Civ. 

App., 162 S.W.2d 404, error refused. 
1. Pa.—In re Greenfield Tp. Road, j 
23 Pa,Dlst 102—In re Wbitemarsb 
Road, 3 Kulp 474. 

9- Minn.—Raymond v. Steams Coun¬ 
ty, 18 Minn. 60. 

29 C.J. p 432 note 84. 

Mileage cannot be allowed unless 
provided for by statute.—Weaver v. 
Bushong, 9 Lanc.Bar., Pa., 33. 
a La,—^In re City of New Orleans, 
20 La,Ann. 394. 

29 C.J. p 432 note 86. 

977 


4. Wash.—Flint v. Horsley^ 66 P, 
59, 25 Wash. 648. 

29 C.J. p 432 note 87. 

a Pa.—^In re Petition to Lay Out 
Road In Tunkhannock Tp., Monrcbe- 
County, 2 Monroe L.R. 17. 

6. Tex.—^Robison v. Whaley Farm 
Corporation, 37 S.W.2d 714, 120* 
Tex. 633, rehearing denied 40 S.W. 
2d 52, 120 Tex. 633, and affirming 
Whaley Farm Corporation v. Robi¬ 
son, Civ.App., 26 S.W.2d 242. 

29 C.J. p 432 note 88. 

7. Conn.—Webb v. Rocky-Hill, 21 
Conn. 468. 

29 C.J. p 432 note 89. 

a VL—In re Brldport, 24 Tt 176. 

9. Iowa.—Oelweln v. Waliuth, 144 
N.W. 600, 162 Iowa 667. 

N.J.—^Van Gilder v. Cape May Coun¬ 
ty, 88 A, 500, 83 N.J.Law 139. 

Must foisu Independent Judgment 
County surveyor. In viewing and 
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things they are not held to any great degree of for¬ 
mality of procedure,10 or governed by the technical 
rules of evidence applied in courts of record.ii 
They have, from necessity, full power and authority 
to regelate their own proceedings and to determine 
the order and course of business before them¬ 
selves, 12 but they must give a full hearing on the 
merits to all parties interested and desiring to be 
heard.i2 They cannot make a special finding of the 
facts and submit the questions of law arising there¬ 
on to the court.l^ The viewers must actually go 
upon the land and lay and mark it out.l^ They 
may, but are not compelled to, call on the county 
surveyor to assist them in laying out the road,i® 
it being held sufficient if the commissioners by their 
report designate the location of the road with suf¬ 
ficient certainty.i^ 

b. Adjonnunents and Gontinnances 

It is generally competent for commissioners or view¬ 
ers to adjourn, at their discretion, to another time and 
place. 

It is competent for the commissioners or viewers 
to adj'oum, at their discretion, to another time and 
place,12 not to exceed the time fixed by statute,!® 
provided they are prepared to report at the return 
day,2® the commissioners being the sole judges of 
what is a sufficient cause to adjoum.2i There must, 
however, be a regular adjournment, and not a sim¬ 
ple separation and reconvening .22 


According to some decisions, notice of an ad¬ 
journment must be given to all interested persons,23 
and if, after a commissioner sits pursuant to a prop¬ 
er notice, he adjourns the hearing to another day 
without designating the time and place he thereby 
loses jurisdiction to proceed further ;24 all persons 
originally notified must take notice of such adjourn¬ 
ments without any new notice.26 The omission 
of commissioners to adjourn from day to day, pend¬ 
ing proceedings on a petition for a highway, is an 
irregularity which is not jurisdictional in its char- 
acter.26 

c. Proceedings by Part of Conmiissioners, View¬ 
ers, Etc. 

In the absence of a statutory provision to the con¬ 
trary, a majority of the viewers, etc., may decide or 
report with respect to the highway, and under some 
statutes a majority of the commissioners or viewers can 
act in laying out the road. 

Under highway statutes so providing, a majority 
of the commissioners or viewers can act in laying 
out the road, 2 7 and this rule has been applied in 
some jurisdictions under general statutes providing 
that majorities of boards of this kind can act.23 
Under other statutes it is held that, when several 
persons are authorized to view a road, they must 
all deliberate and view the proposed road,2® or at 
least be notified and given an opportunity to par¬ 
ticipate,®® unless the absence of the minority has 
been waived by the persons in interest;®! but where 


reporting: on expediency of estab¬ 
lishing road pursuant to resolution 
of county board, must form inde¬ 
pendent Judgment and exercise Judi¬ 
cial function.—Shirley v. Harlan 
County, 228 N.W. 284, 117 Neb. 846. 
la Iowa.—Oelwein v, Walrath, 144 
N.W. 600, 162 Iowa 667. 

11. N.T.—^Matter of Pugh, 49 N.T.S. 
398, 22 Mlsc. 43, reversed on other 
grrounds 61 N.Y.S. 1145, 46 App. 
Dlv. 634. 

29 C.J. p 432 note 93. 

12. Ga.—Tift V. Dougherty County, 
74 Ga. 340. 

29 C.J. p 433 note 94. 

1& N.H.—Jones v. Goffstown, 39 N. 
H. 254. 

29 C.J. p 433 note 95. 

I4i. Pa.—^In re Germantown & Per- 
klomen Turnp. Road Co., 4 Rawle 
191—^Point-no-Point Road Case, 2 
Serg. & R. 277. 

16. Ark.—Cain v. Littrell, 150 S.W. 

2d 630. 202 Ark. 387. 

29 C.J. p 433 note 97. 

16. Kan.—^Molyneux v. Grimes, 98 P. 

278, 78 Kan. 830. 

29 C.J. p 433 note 98. 


17. Iowa.—^Palmer v. Clark, 87 N.W.' 
502, 114 Iowa 558. 

29 aj. p 433 note 99. 

18. Minn.—Baldwin v. Rosendale 
Tp., 124 N.W. 641, 110 Minn. 87. 

29 CXJ. p 436 note 48. 

19- Wls.—State V. Castle, 44 Wis. 
670. 

29 aj. p 437 note 49. 

20. Ohio.—^Butman v. Fowler, 17 
Ohio 101. 

21- N.H.—In re Hampstead, 19 N.H. 
343. 

29 C.J. p 437 note 51. 

22. Minn,—Baldwin v, Rosendale 
Tp., 124 N.W. 641, 110 Minn. 87. 

29 C.J. p 437 note 63. 

23. Ill.—Wright v. Mlddlefork High¬ 
ways Comrs., 33 N.H. 876, 146 Ill. 
48. 

29 CJ. p 437 note 53. 

24> Mich.—^Dixon v. Port Huron Tp. 
Highway Comrs., 42 N.W. 814, 76 
Mich. 225. 

29 CJ. p 437 note 54. 

25. Wis.—^Marlatt v. Chipman, 151 
N.W. 249, 160 Wia 193. 

29 C.J. p 437 note 56. 

26- Ill.—^Allison v. McDonough 
County Highway Comrs., 54 IlL 170, 

978 


27. Tex.—^Doughty v. DeFee, Civ. 
App., 152 S.W.2d 404, error re¬ 
fused. 

29 C.J. p 437 note 57. 

View at separate times 
In proceeding for establishment of 
county road, the fact that one mem¬ 
ber of Jury of view was not present 
with the other four Jurors, when they 
viewed out the road immediately be¬ 
fore all five members met to make 
their final report, did not render pro¬ 
ceeding void where the other Juror 
had viewed out the proposed road 
with other members of the Jury and 
he was thoroughly familiar with the 
land Involved.—^Doughty v. DeFee, 
Tex.Clv.A'pp., 152 S.W.2d 404, error 
refused.—^Norwood v. Taylor County, 
Civ.App., 9-3 S.W.2d 575. 

2B. Mass.—Dartmouth v. Bristol, 26 
N.H. 425, 153 Mass. 12. 

'29 C.J. p 437 note 58. 

29. N.T.—^People v. Williams, 36 N. 
T. 441. 
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3a N.J.—State V. Shreve, 4 N.J.Law 
341. 

29 C.J. p 487 note 60. 

31. Conn.—Smith v. New Haven, '22 
A. 146, 59 Conn. 203. 
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the requirements have been complied with a major¬ 
ity may decide,32 or report,33 unless the statute oth¬ 
erwise provides.34 They must, however, act as a 
body and not separately.35 A minority cannot 
act;36 and if the majority has met and decided 
ag’ainst an application, the minority cannot there¬ 
after meet and lay out the road.37 

A statute authorizing a majority of a board of 
three to act has been held to contemplate a full 
board,38 and where one member fails to qualify,39 
or where a vacancy occurs, provision being made 
for filling the vacancy,40 the remaining members 
cannot act even to make a report,4i but the rule is 
otherwise where the statute does not provide for 
filling the vacancy.42 On the other hand, it has 
been held that a majority may act in case of a fail¬ 
ure to qualify,43 notwithstanding provision is made 
for the filling of vacancies,44 at least in the ab¬ 
sence of any request therefor.4B 

The fact that one who does not act is disquali¬ 
fied does not affect the proceedings,40 but if one 
disqualified joins with the others in the view the 
proceeding is invalid,47 although the others consti¬ 
tute a number equal to that required by the statute 
to join in such action.48 

It is not material to the validity of the report of 
road viewers that a dissenting one was not pres¬ 
ent at the first meeting, if he afterward attended 
and took part in the proceedings.49 


d. Irregularities and Improper Conduct 

(1) In general 

(2) Entertainment by persons interested 
(1) In General 

Any Irregular conduct or Improper evidence which 
appears to have unduly prejudiced' the determination of 
commissioners or viewers will furnish grounds to set 
aside the determination. 

While it is held that the proceedings of commis¬ 
sioners, viewers, and jurors in establishing a high¬ 
way cannot be guarded with the same strictness as 
those which are had in court, every reasonable pre¬ 
caution should be taken to guard against the possi¬ 
bility of improper influence and to insure a perfect¬ 
ly fair trial and any irregular conduct or im¬ 
proper evidence which appears to have unduly prej¬ 
udiced their determination will furnish grounds to 
set the determination aside.5^ Even the existence 
of a cause which might improperly affect their 
judgment, although it is not known that it did so-, 
is a sufficient ground for such action.®^ Communi¬ 
cations with the officials by one of the parties in¬ 
terested, in the absence of the others, has been held 
sufficient ground for setting aside their proceed¬ 
ings,33 as has the refusal of viewers to listen to a 
remonstrance by citizen taxpayers who were pres¬ 
ent at the view;34 but conduct slightly irregular, 
and attended with no evil result, may not be ground 
for setting aside the report,®® especially where no 
objection was made thereto;®® and although incom¬ 
petent evidence is laid before road commissioners. 


32. Pa.—^In re State Road, 60 Fa. 
230 . 

29 CJ. p 487 note 62. 

33. Ill.—Galbraith v. Llttiech, 73 
Ill. 209. 

29 O.J. p 437 note 68. 

34. N.H.—Colony v. Dublin, US N.H. 
432. 

29 C.J. p 438 note 64. 

35. N.J.—Whittingham v. Hopkins, 
67 A. 402, 70 N.J.Law 322. 

29 C.J. p 438 note 65. 

38. Kan.—State v. Horn, 9 P. 208, 34 
Kan. 556. 

Tex.—Robison v. Whaley Farm Cor¬ 
poration, 37 S.W.'2d 714, 120 Tex. 
63>3, rehearing denied 40 S.W.2d 52, 
120 Tex. 683 and affirming Whaley 
Farm Corporation v. Robinson, Civ. 
App., 25 S.W.2d 242. 

37. N.J.—In re Highway, 16 N.J. 
Law '391. 

38L N.H.—^Palmer v. Conway, >22 N.H. 
144. 

Ohio.—^In re Wells County Road, 7 
Ohio St lO. 

39. Ghio.—In re Wells County Road, 
supra. 
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49 N.H. 119. 

29 C.J. p 438 note 68. 

41. N.H.—Wentworth v. Farmington, 
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43. N.T.—People v. Syracuse, 68 N.T. 
291. 

29 C.J. p 438 note 70. 

43. Ind.—^BEays v. Parrish, 62 Ind. 
132. 

N.T.—People v. Schellenger, 10 N.T. 

S. 947, 56 Hun 647. 
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W. 127, 164 Wis. 23. 

44 Conn.—Smith v. Town of New 
Haven, 22 A 146, 59 Conn. 203. 
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Road Case, 2 Montg.Co. 29. 
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49. Pa—In re Paradise Tp. Road, 29 
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Road, 4 PaDist 662. 
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Conn. 667. 

39 C.J. p 438 note ^1, 

Offer to defray cos.. 

Offer by private individuals to de¬ 
fray cost of right of way and con¬ 
struction of road connecting public 
highway with navigable stream was 
held not to infiuence and vitiate ac¬ 
tion of county board In establishing 
road.—^Becker County v. Shevlin 
Land Go., 243 N.W. 433, 186 Minn. 
•401, certiorari denied Shevlin Land 
Co. V. Becker County, Minn., 53 S.Ct 
117, 287 U.S. 666, 77 L.Ed. 666. 
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yet their report will not be set aside on that ac¬ 
count, if it appears that it was directly withdrawn, 
and that they gave it no consideration; and their 
own affidavits are admissible to show that they dis¬ 
regarded it.57 

Fees. The payment of illegal fees to surveyors 
by interested persons has been held ground for set¬ 
ting aside their return,®^ but there is nothing un¬ 
usual or improper in the conduct of the oflScials in 
requiring the payment of their fees before deliver¬ 
ing their report to the successful party, or in their 
stating to the parties after the hearing was closed 
that they should require such payment.^® 

(2) Entertainment by Persons Interested 

In the absence of Intentional Impropriety or re¬ 
sulting prejudice, the fact that the viewers or commis¬ 
sioners are entertained by persons interested in the pro¬ 
posed highway ordinarily will not invalidate their pro¬ 
ceedings. 

While it is sometimes held that the mere enter¬ 
tainment of road viewers, commissioners, or jurors 
by an interested person is cause for setting aside 
their report,®^ the majority of cases hold that, in 
the absence of any intentional impropriety or re¬ 
sulting prejudice, the fact that the viewers or com¬ 
missioners are entertained by persons interested in 
the proposed highway will not invalidate their pro¬ 
ceedings,particularly where the entertainment is 
at the conclusion of the work after the report has 
been signed and where it is a custom in the 
county for petitioners to furnish lunches to the 
county commissioners during the proceedings for 
the -location of a highway,®® or where one of the 
petitioners is a hotel keeper and he furnished the 
jury their dinners, taking pay for them,®^ or where 
there is no hotel in the town, rendering it necessary 
that the viewers be accommodated at some private 
house,®® the furnishing of entertainment is not 


ground for setting aside the report; but if the en¬ 
tertainment is of such a nature as unduly to influ¬ 
ence the commissioners or viewers it may be a 
ground for setting aside their proceedings,®® as it 
will be also where the entertainment is in violation 
of a rule of court that viewers shall not be enter¬ 
tained by or at the expense of any person interested 
in the proceedings;®7 and under such a rule the re¬ 
port will be set aside where the viewers were en¬ 
tertained at the house of a petitioner, although done 
at the instance of a person not interested.®® 

e. Time and Place of Meeting 

Commissioners or viewers generally must meet at the 
time and place named In the order. 

While a substantial compliance with the require¬ 
ments is sufficient,®® the meeting or other action of 
the viewers or commissioners must be at the time 
and place named in the order,7® unless the statute 
otherwise provides.71 If they meet to transact 
business at a different time*^® or place,78 their pro¬ 
ceedings are void and will be set aside. If the or¬ 
der is made returnable on a certain day, any pro¬ 
ceedings by the viewers after that day, without no¬ 
tice to persons interested, are invalid.7^ 

f. Reconsideration or Rehearing 

Ordinarily the authority of viewers, commissioners, 
etc., ends with their cftclslon, and after they have ren¬ 
dered the decision and reported they cannot reconsider 
or alter It. 

While a contrary view has been taken,7® the gen¬ 
eral rule is that the authority of viewers, commis¬ 
sioners, or jurors ends with their decision, and aft¬ 
er they have rendered the decision and repotted 
they cannot reconsider or alter it,76 at least with¬ 
out notice to the opponents of the road;'^7 nor can 
they render a second report without a fresh ap¬ 
pointment;*^® and even though the power subse- 
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69L Mass.—^Blake v. Norfolk County, 
114 Mass. 688. 

66 . Pa.—^Xn re Sadsbury Tp. Road, .9 
Pa.Co. 521. 


65. Conn.—Beardsley v. Wasbingrton, 
89 Conn. 265. 

6a N.H.—In re Newport Highway, 
•48 N.H. 433. 

29 C.J. p 439 note 97. 

67. Pa.—^In re Lykens Tp. Road, 19 
Pa.Co. 146. 

29 C.J. p 439 note 98. 

6a Pa.—^In re Londonderry Tp. 
Road, 6 Pa.Co. 391. 

69. Wis.—^Marlatt v. Chlpman, 151 
N.W. 249, 160 Wis. 193. 

29 C.J. p 439 note 6. 

7a Ill.—Smith v. Hudson Tp. High¬ 
way Comrs., 36 N.B. 967, 160 IlL 
285. 

29 C.J. p 489 note 1. 

71. Ind.—^Black v. Thomson, 7 N.B. 

184, 107 Ind. 162. 

29 C.J. p 439 note 2. 
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72, Ind.—^Hobbs v. Tipton County, 
3 N.E. 263, 108 Ind. 575. 

N.J.—Wharton v. Sorden, 36 A. 672, 
59 N.J.Law <356. 

73. Mich.—^Barlow v. Oscoda Tp. 
Highway Comr., 26 N.W. 665. 69 
Mich. 443. 

29 C.J. p 439 note 4. 

74b Pa.—In re Metzler & Hugus 
Road, 62 Pa. 151. 

29 C.J. p 440 note 6. 

7R Ohio.—^Butman v, Powler, 17 
Ohio 101. 

7a- Ky.—Pollard v. Ferguson, 1 Lltt 
196. 

29 •C.J. p 449 note 11. 

77. Pa.—In re Road in Northmore- 
land & Monroe Tps., 26. Pa.Dl8t. 
842. 

7a Ky.—^Philltpa t. Tucker, 2- Mete. 
69. 
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quently to alter a report is recognized, the altera¬ 
tions should be made at an adjourned or called 
meeting of the viewers, and not by separate or in¬ 
dividual agreement.*^® A rehearing on the ground 
of newly discovered evidence will be refused where 
it was not shown that the evidence could not have 
iDccn obtained earlier by reasonable diligence.®® 

In proceedings by freeholders to lay out a public 
road, they may reconsider any vote passed before 
they separate.®! 

Subsequent views are considered infra § 63. 
g. Waiver of Objections 

Objections to the proceedings of viewers or commis¬ 
sioners may be waived. 

If a party consents to the doing of a certain thing 
lie has no standing subsequently to object to the 
irregularity thereof,®2 and parties who proceed with 
the hearing without objection cannot, after a de¬ 
cision adverse to them has been rendered, raise the 
objection for the first time,®® particularly where the 
record shows that no real wrong was done, that the 
•person thus objecting had a chance to except, that 
damages had been paid, and work on the road actu¬ 
ally done,®^ and an appeal to the supervisors on the 
•merits is a waiver of the irregularity in failing to 
adjourn from day to day.®® So a person may be 
estopped to set up the insufficiency of the report in 
the description of the land taken,®® and failure of 
interested persons to object in due time to the re¬ 
port of a road commissioner on the route of a pro¬ 
posed highway because of his failure to comply with 
the provisions of a statute directing him to report 
whether any yard, garden, orchard, or part thereof 
will be taken if the road is established is a waiver 
■of such objection.®7 Similarly an irregularity in 
filing a report of viewers out of time is cured by 
defendant’s laches in not objecting until more than 
a year thereafter, during which time he acquiesced 
in the report, and plaintiff had prepared for trial.®® 


§ 60 

The objection that petitioner for a new highway is 
not a competent •witness on a hearing before road 
commissioners must be made when witness is of¬ 
fered or it will be held to be waived.®® 

However, where viewers, before they were 
sworn, viewed a great portion of the road, such ir¬ 
regularity is not a matter which counsel could 
waive; and hence his silence at the time cannot 
estop the party interested from making the objec¬ 
tion afterward;®® and in like manner the appear¬ 
ance by one claiming to be the attorney of the land- 
owners, and his argument against the necessity of 
the highway, have been held to be no waiver of 
objection to the failure of the commissioners, in 
their order for the highway, to follow the descrip¬ 
tion of the road in the application as required by 
statute.®! 

Waiver of objections to the appointment or qual¬ 
ification of viewers, etc., is considered supra § 56; 
and waiver of objections to notice is considered in¬ 
fra § 60. 

§ 60. -Notice of Hearing 

a. In general 

b. Contents and sufficiency 

c. Service 

d. Proof and record 

e. Objections and waiver 

a. In General 

Statutes regulating proceedings to establish high¬ 
ways generally provide that notice of the proceeding of 
the commissioners or viewers shall be given to those 
interested therein. 

Although in the absence of a statute so providing 
notice is not required,®® the statutes regulating pro¬ 
ceedings to establish highways generally provide 
that notice of the proceeding of the commissioners 
or viewers shall be given to those interested there¬ 
in, such as owners of adjacent land or those over 
whose land they are about to make the location.®® 


79. Pa.—In re West Manchester Tp. 

Road, 8 York Leg.Rec. 169. 

•sa Conn.—Goodwin v. Wethersfield, 
43 Conn. 437. 

•*81. N.J.—State V. Justice, i24 N.J. 
Law 418. 

•82. Conn.—Harwlnton v. Catlln, 19 
Conn. 520. 

^9 C.J. p 429 note 27. 

783. Ind.—Llmmlnar v. Barnett, 33 N. 

E. 1098, 134 Ind. 332. 

29 C.J. p 440 note 20. 

'84. Pa.—In re Eldred Tp. Road, 24 
Pa.Co. 321. 

W. Ill.—Allison V. ' McDonough 

•County Highway Comrs., 64 Ill. 170. 


86. Pa.—^Hay v. IT, S. Pipe Line Co., 
7 Kulp 401. 

87. Va.—Jeter v. Board, 27 Gratt. 
910, 68 Va. 910. 

88. Pa.—^Higgins v. Sharon, 5 Pa. 
Super. 93, 41 Wkly.N.C. 9. 

89. N.H.—Watts V. Derry, i22 N.H. 
498. 

90l Pa.—In re Foster Tp. Road, 1 
Hulp 249. 

91. N.Y.—^People v. Stedman, 10 N. 
Y.S. 787, 67 Hun 280. 

9& OKI.—Arthur v. Choctaw County, 
' 141 P. 1, 43, Oki: 174. , . 

29 O.J. p 433 note 2. 
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93. Ark.—^NevlUB v. Reed, 6 S.W.Sd 

327. 176 Ark. 903. 

29 C.J. p 433 note 3. 

Persons entitled to notice 

(1) The claimant under a mineral 
lease Is an owner of an interest in 
realty on whom notice must be 
served.—^Atkins v. Davis, Tex.Civ. 
App., 291 S.W. 968. 

(2) .Notice should be given to the 
town In which the highway is \o be 
located, or to the. commissioners or 
supervisors thereof.—Commonwealth 
v. Egremont, 6 MAss. 491—^29 C.J. p 
433 n'ota 5. 

(3) Jury of view’s failure to , give 
landowner’s •wife notice when they 
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Under the construction given some of the statutes 
the required notice is a condition precedent to ac¬ 
tion on the part of the commissioners or viewers 
and in its nature jurisdictional, failure to give the 
notice invalidating the proceedings,®^ unless damag¬ 
es are to be assessed at a later meeting of which the 
landowners are given notice.®® On the other hand, 
while the failure to give the required notice has 
been held to constitute error,®® the proceedings 
have been held not wholly void,®^ the proceedings 
being held valid as to the property owners served 
with notice,®® or who have waived notice®® by ap¬ 
pearing and taking part in the proceedings;^ and 
notice of a view to open or vacate a road has been 
held necessary to an adjoining property owner only 
when his land is affected thereby.® 

After reversal of the action of supervisors in re¬ 
fusing to lay out a highway, no further notice is 
necessary unless expressly required.® 

b. Contents and Sufficiency 

The sufficiency of the notice is determined by the 
terms of the statute or order under which it is given, 
and ordinarily It must state the time and place of the 
meeting of the commissioners or viewers. 

The sufficiency of the notice must, of course, be 
determined largely by the statute or order under 
which the notice is given.^ While such statutes 
are construed strictly,® and in determining the suffi¬ 
ciency of the notice extrinsic evidence is not ad¬ 


missible,® the report of the commissioners will not 
be set aside on the ground that the notice to the 
selectmen and landholders of the hearing was in¬ 
sufficient, in the absence of anything to show that 
anyone was prejudiced.*^ 

The notice should state the time and place of 
the meeting of the commissioners and viewers;® 
and both time® and placed® should be specified with 
particularity. It must describe the starting point 
of the road to be laid out, either expressly or by 
reference to the petition,^! and the land included 
in the proposed highway,^® although the latter re¬ 
quirement is sufficiently complied with if the tracts 
may be readily identified.^® 

In the absence of a provision to the contrary, no¬ 
tice need not be in writing if the owner is notified 
personally and attends the survey but a rule re¬ 
quiring written notice of a road view to be given 
to the owner or occupier of lands is not complied 
with by giving oral notice to a tenant,^® unless ac¬ 
cepted as such by the owner.i® If in writing, the 
notice should be authenticated by a responsible sig- 
nature.i7 

c. Service 

Personal notice, notice by posting, or notice by pub¬ 
lication or advertisement may be sufficient, depend¬ 
ing on the terms of the statute or order of the court. 

While the mode in which the notice shall be giv¬ 
en is sometimes left to the discretion of the court,l® 


would lay out road will not vitiate 
Gommlseloners’ court proceedings.— 
Atkins V. Davis, supra. 

ITotloe of appointment 

Notice to property owners of the 
appointment of commissioners to 
mark out a proposed new roa^ is not 
essenticU where the property owners 
are given notice and an opportuni¬ 
ty to be heard before an order, laying 
out and establishing the road. Is is¬ 
sued.—^Neufville v. Robinson, 160 S. 

13. 652, 43 aa.App. 823. 

94. Tex.—^Atkins v. Davis, Civ.App., 
291 S.W. 968. 

29 O.J. p 434 note 6. 

The county becomes a trespasser.— 
Scott's Bluff County v, Tri-State 
Dand Co., 142 N.W. 296, 93 Neb. 805. 

95. Tex.—^Hlll v. Taylor County, 
Clv.App., 294 S.W. 868. 

29 C.J. p 434 note 8 [c] (2). * 

96. Ark.—^Nevius v. Reed, 6 S.W.2d 
327, 176 Ark. 903. 

97- Ark.—Cain v. Littrell, IBO S.W. 
2d 630, 202 Ark. 887—Donoke Coun¬ 
ty V. Lee, 135 aW. 833, 98 Ark. 845. 
98. Art-^Polk V. Lincoln County 
Road Impr. DlsL, 185 S.W. 453, 128 
. Ark.. 334. 

39 C.J. p 434 note 8. 


99. N.H.—Grand Trunk R. Co. v. 
Berlin. 36 A 554. 68 N.H. 168. 

1. Minn.—^Tyrone v. Burns, 113 N.W. 
695, 102 Minn. 318. 

a Pa.—^Matter of Susquehanna Riv¬ 
er Road, 1 Pearson 59. 

29 C.J. p 434 note 11. 

3L Wls.—^Morris v. Edwards, 112 N. 
W. 248. 132 Wis. 91. 

^ Tex.—Hankamer v. County 
Comrs. Ct., Civ.App., 154 S.W. 623. 

29 C.J. p 434 note 13. 

5. Mass.—^Fitchburg R. Co. v. Fitch¬ 
burg, 121 Mass. 132. 

29 C.J. p 434 note 14. 

& Iowa.—^Butterfield v. Pollock, 46 
Iowa 257. 

7- N.H.—In re Ford, 45 N.H. 400. 

Ohio.—Grooms v. Board of Com'rs of 
Adams County, 173 N.E. 252, 86 
Ohio App. 455. 

8. Ohio.—Grooms v. Board of Com'rs 
of Adams County, supra. 

29 C.J. p 434 note 17. 

9. Minn.—^Damon v. Baldwin Town 
Bd., 112 N.W. 536, 101 Minn. 414. 

Typographical error 
That published notice gave wrong 

year for hearing on petition respect¬ 
ing establishing road held not to in¬ 

982 


validate proceeding, where all other 
dates were correctly stated, no one 
being misled thereby.—Grooms v. 
Board of Com’rs of Adams County, 
173 N.E. 253, 36 Ohio App. 455. 
la Ill.—^Audubon v. Hand, 88 N.E. 

196, 281 Ill. 334. 

39 C.J. p 434 note 19. 

11. Ill.—Behrens v. Melrose Tp. 
Highway Comrs., 48 N.E. 578, 169 

Ill. 568. 

29 C.J. p 485 note 20. 

1& N.T.—Snyder v. Trumpbour, 38 
N.Y. 355, 7 Transcr.A. 63. 

29 C.J. p 436 note 21. 

13. Wis.—State v. Nelson, 15 N.W. 
14, 57 Wls. 147. 

29 C.J. p 435 note 22. 

14. Cal.—^Humboldt County v. Dlns- 
more, 17 P. 710, 75 Cal. 604. 

15. Pa.—^In re Clinton Tp. Road, 3 
Pa.Co. 170. 

29 CJ. p 435 note 25. 
la Pa.—^In re Clinton Tp. Road, su¬ 
pra. 

17. Conn.—Goodwin v. Wethersfield, 
43 Conn. 437. 

29 C.J. p 4'86 note 28. 

1& Conn.—-Shelton v. Derby, 37 
Conn. 414. 
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•where the statute prescribes the method of service 
such method must be pursued,^* and the court can¬ 
not take away or confer jurisdiction by requiring a 
different kind of notice from that prescribed.^® 
Personal notice should be given where required 
by rule of court or by statute but under some 
statutes personal notice is not necessary,2® notice 
by posting®* or by publication or advertisement®® 
being sufficient; and the appointment of commis¬ 
sioners and viewers, and their visiting the ground, 
have been held to be circumstances of such notori¬ 
ety as to put all persons on their guard that they 
may know when to attend court to be heard.®* 

By whom made. Notice of the time and place of 
the surveyors’ meeting may be served by the appli¬ 
cants or any other person in their behalf.®® 

Time. The notice must be given the number of 
days before the meeting specified in the statute,®® 
or, in the absence of specific provision enacted by 
the legislature, within a reasonable time under the 
facts and circumstances of each particular case.®® 

d. Proof and Kecoid 

The record of the proceedings must generally show 
that a proper notice of the meeting of commisslonese or 
viewers has been duly served, published, or posted. 

Although it has been held that the fact of service 
and not the proof of it gives jurisdiction,^0 and ac- 
•cordingly the fact of giving notice need not appear 
in the report, but may be shown by extrinsic evi¬ 


dence,®^ it is generally held that the record of the 
proceedings must show that a proper notice of the 
meeting of commissioners or viewers has been duly 
served, published, or posted,®^ and that otherwise 
the proceedings will be void.®® The notice should 
appear in the return or report, or in the order of 
the court approving it.®^ 

While a recital that due notice was given has 
been held not sufficient,®® a report of viewers set¬ 
ting forth that they met “pursuant to legal notice” 
has been held to be sufficient, in the absence of any 
allegation by any property holder that he had not 
received notice,®® as has also a report that notice 
of the meeting “as is required by law*' was given.® 
However, such a report is no evidence of service on 
an owner or occupant who is not named therein.®® 

e. Objections and Waiver 

Unless the giving of notice Is Jurisdictional, the omis¬ 
sion of notice to a landowner may be waived by him 
and no one else may take advantage of the lack of no¬ 
tice. 

Where notice of the time and place of meeting of 
commissioners and viewers is jurisdictional, the 
failure to give such notice cannot be waived,®^ and 
other landowners may take advantage of such omis¬ 
sion.^® Where, however, such notice is a privilege 
for the benefit of the landholder, it may be waived 
by him,4i and no one else may take advantage of 
its omission.^® Thus, where parties entitled to. no¬ 
tice appear and make no objection at the time, such 


19. Minn.—Damon v. Baldwin, 112 
N.W, 636, 101 Minn. 414. 

■ae. Pa.—^Mathewson v. Clinton Tp., 
8 Pa.Co. 204. 

29 C.J. p 435 note 28. 

:9l. Psl ,—^In re Lower Swatara Tp. 

Road, S Pa.Dlst. 686. 

'22. Minn.—Damon v. Baldwin, 112 
N.W. 636, 101 Minn. 414. 

29 C.J. p 436 note 31. 

23. Ind.—^Murphy v. Beard, 88 N.E. 
83, 188 Ind. 560. 

29 C.J. p 435 note 32. 

24. Ark.—Cain v. Littrell, 160 S.W. 
2d 630, 202 Ark. 387. 

29 C.J. p 435 note 38. 

25. Ohio.—Grooms v. Board of 
Com'rs of Adams County, 178 N. 
B. 252, 36 Ohio App. 465. 

29 C.J. p 435 note 34. 

Pnblloatlon In single newspaper suf¬ 
ficient 

Ohio.—Grooms v. Board of Com’rs of 
Adams County, 173 N.B. 262, 36 
Ohio App. 455. 

.26. Miss.—Stewart v. Hines County 
Police Board, 25 Miss. 479. 

Pa.—In re Baldwin & Snowden Road, 
8 Grant 62. 

27. N.J.—State v. Atkinson, 27 N.J. 
Law 420. 


28. Mich.—Coquard v. Boehmer, 45 
N.W. 996, 81 Mich. 446. 

29 C.J. p 435 noteU?. 

29. Me.—Belfast Academy v. Sal- 
mond, 11 Me. 109. 

29 CJ. p 436 note 38. 

3a Minn.—^Krenik v. Cordpva, 104 N. 

W. 130. 96 Minn. 372. 

29 C.J. p 436 note 46. 

3L Minn.—Stevens v. Sandnes, 121 
N.W. 902, 108 Minn. 271. 

29 C.J. p 436 note 47. 

32L Kan.—Chase County v. Cartter, 1 
P. 814, 30 Kan. 581. 

29 C.J. p 436 note 39. 

33. Mich.—Shue v. Richmond Tp., 2 
N.W. 808, 41 Mich. 638. 

29 C.J. p 436 note 40. 

34. Tex.—Jameson v. Erwin, Civ. 
App., 91 S.W.2d 1129. 

29 C.J. p 436 note 41. 

35. Ill.—^McKee Highways Com’rs v. 
Smith, 76 N.E. 896, 217 Ill. 250. 

29 C.J. p 436 note 42. 
sa Pa.—^In re Verona Borough & 
Penn Tp. Road, 12 A 466, 9 Pa. 

I Cas. 114. 

29 C.J. p 436 note 43. 

37. Pa.—In re Locust St., 25 A 816, 
163 Pa. 276—In re East Penn Tp. 
Road, 2 Pa.Co. 453. , 
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38. Pa.—^In re Palmer Tp. Road, 109 
Pa. 274. 

39. Ill.—Matthlessen v. Ott, 109 N. 

E. 260, 268 Ill. 569, affirming, 190 
Ill. App. 301—McKee Highway 

Com’rs V. Smith, 76 N.B. 396, 217 
Ill. 250. 

4a Tex.—^Atkins v. Davis, Civ.App., 
291 S.W. 968. 
l^essea of mineral right 

Jury of view's failure to give les¬ 
see of mineral right notice to pro¬ 
posed road through land was avails^ 
hie to any objecting landowner.—^At¬ 
kins v.‘ Davis, Tex.Clv.App., 291 S.W. 
968. 

41. Ark.—^Nevius v. Reed, 6 S.W.2d 
327, 176 Ark. 903. 

29 C.J. p ,440 note 30. 

42. Pa.—^In re Manhelm Tp. Road, 
13 Pa.Dist. 480. 

Sight of tenant 

Where a rule requires written no¬ 
tice of a road view to be given to 
the owner or occupier of lands, and 
the only notice given was verbal 
notice to a tenant, no objection can 
be made thereto except by the owner; 
the tenant cannot do so.—^In re Clin¬ 
ton Tp. Road, 3 Pa.Co. 170. 
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appearance is a waiver of the right to notice,^3 ^nd 
consequently of the right to object to the form or 
sufficiency of the notice,or to the character of the 
service thereof.Similarly objection to the pro¬ 
ceedings or to the notice on some specified ground 
is a waiver of objections on other grounds;^® and, 
although the statutory requirement as to time of 
notice has not been complied with, one who, having 
informal notice of the meeting, allows the road to 
be made and expenditures to be incurred is estopped 
to deny the sufficiency of the notice.^^ However, 
the filing of exceptions to the report of the view¬ 
ers has been held not a waiver of a landowner’s 

right to notice.^3 

The omission of a town to appear in court and 
object to the acceptance of an award of highway 
commissioners or move for its recommitment has 
been held to be a waiver of the alleged insufficiency 
of the notice received from the commissioners."*9 
Although the county commissioners are entitled to 
notice of road view where the county must pay 
the damages, they alone can object to the want of 
such notice,60 and, under a statute directing the 
committee to give seasonable notice to the select¬ 
men of a town in which a highway is to be laid 
out, failure to give notice to the selectmen of one 
of two towns, both of which were parties to the 
proceedings, cannot be taken advantage of by the 
other.6l 

§ 61 . - View 

Generally the commissionere, vlewera, or Jurors have 
a duty to view the premises at the appointed time and 
place. 


While not required under some statutes,62 ordi¬ 
narily it is the duty of the commissioners, viewers, 
or jurors, at the time and place appointed, to pro¬ 
ceed to view the premises,63 but unless so required 
this need not be before the hearing.®* The mode of 
examination rests generally in their discretion.®® 

§ 62 . — Report in General 

a. In general 

b. Necessity, utility, convenience, and 

character of highway 

c. Description of road 

d. Owners and improvements 

e. Damages and cost of road 

f. Return of map or plat and petition 

a. In General 

A report of the viewers of their proceedings Is nec¬ 
essary to the proper establishment of a highway, and It 
must state, briefly and with certainty, whatever is re¬ 
quired by statute. 

A report of the viewers of their proceedings is 
necessary to the proper establishment of a high¬ 
way.®® The report stands in the same relation to* 
the board of commissioners as does the verdict of 
a jury to the court.®7 It must state, briefly and 
with certainty,®® whatever is required to be stated 
by the local statutes,®® but nothing else need be 
stated, it being presumed that the viewers have 
properly performed their duty with respect to mat¬ 
ters not referred to.®® So the presumption is that 
the requirements of the statute have been complied 


43. N-H.—Toune v. Milan, S4 A. 16, 
78 N.H. 552. 

29 C.J. p 441 note 32. 

44. Me.—Condon v. County Com*rs, 
86 A. 626, 89 Me. 409. 

29 C.J. p 441 note 33. 

4B. N.H.—^Parish v. Gilznanton, 11 N. 
H. 293. 

43. Maas.—Commonwealth v. West- 
borough. 3 Mass. 406. 

47- Masa—^Rutland v. Worcester 
County, 20 Pick. 71. 

4a Ark.—Nevlus v. Reed. 5 aW.2d 
327. 176 Ark. 903. 

49. Maaa—Gill v. Scituate, 100 
Mass. 200. 

aa Pa..—In re Frlendsvllle & Mid¬ 
dletown Road, 16 Pa.Co. 172. 

51. Conn.—Windsor v. Field, 1 Conn. 
279, 

sa Iowa.—Wheeler v. Riggs, 271 N. 
W- 609, 222 Iowa 1373. 


Examine into expediency 

Statute does not require that com¬ 
missioner appointed on petition for 
establishment of highway go upon 
the land, but only that he examine 
Into the expediency of the establish¬ 
ment of the proposed road.—Wheeler 
V. Riggs, supra. 

53. Tex.—Doughty v. DePee, Civ. 

App., 152 S.W.2cl 404, error refused. 
29 C.J. p 440 note 8. 

Eioidental to main purposes of stat¬ 
ute 

Under provisions of statute con¬ 
cerning the laying out and opening 
of township highways providing that 
"Whenever, under the provisions of 
this act, the right of eminent do¬ 
main and/or the . . . assessment 
of damages and benefits in viewer 
proceedings is provided for, the pro¬ 
ceedings shall be as set forth in this 
article,” viewer proceedings are in¬ 
tended to be merely incidental to ac¬ 
complishment, in a constitutional 
manner, of main purposes of statute. 
—In re Ruthwood Ave., 16 A.2d 686, 
142 Pa.Super. 101. 
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I SA N.H.—^Raymond v. Griffin, 23 N- 

I H. 340. 

29 C.J. p 440 note 9. 

65. N.J.—State V. Justice, 24 N.J. 
Law 413. 

56. Minn.—^Petition for Establish¬ 
ment of Highway Between Sibley 
and Renville Counties, 6 N.W.2d 
626. 

Tex.—^Hlll V. Taylor County, Civ. 
App., 294 S.W. 868. 

29 C.J. p 441 note 42. 

57. Ind.—^Doctor v. Hartman, 74 Ind. 

221 . 

6& Pa.—^In re Pottsgrove Road, 2 
Walk. 503. 

29 C.J. p 441 note 45. 

59. Pa.—In re Petition to Lay Out 
Road in Tunkhannock Tp., Monroe 
County, 2 Monroe L.R. 17. 

29 C.J. p 441 note 46. 

Report showing notice of proceedings 
see supra § 60. 

90. Pa.—^In re Petition to Vacate 
Road in Dingman Tp., Pike County, 
Pa, 1 Monroe L.R. 103. 

29 aj. p 442 note 47. 
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with by the viewers, and, therefore, it is not neces¬ 
sary specifically so to state in the report,®^ unless so 
required by the statute regulating the subject.®2 
The report and the accompanying map or draft 
must be considered together, and omissions in one 
may be supplied by the other.®® 

A report made on an order which has been 
-changed or altered in any respect is a report made 
without order of court, and the court has no ju¬ 
risdiction to confirm it.®^ 

Formal requisites. The report should be carefully 
prepared not only as to substance, but also as to 
form,®® and ordinarily should be in writing,®® un¬ 
der the hands and seals of the board or a majority 
thereof.®"^ 

Presence of commissioners, viewers, etc. Wheth- 
•er the report of viewers must show the number 
present at the view is dependent on the provisions 
of the particular statute.®® While it has been held 
that the report should state particularly the view¬ 
ers who were present at the view,®® and that, where 
•signed by fewer than all the members, it should ap¬ 
pear that the others were present or had notice of 
the meeting,^® it has been held that where the re¬ 
port is signed by a majority of the viewers it will 
he presumed that the others were present until the 
contrary is shown.^1 


§ 62 

b. Necessity, Utility, Oonvenience, and. Charac¬ 

ter of Highway 

Substantial compliance with statutes requiring state¬ 
ments In a report as to the necessity or utility of the 
proposed road Is sufficient. 

Where the statute, in prescribing the essentials 
of the report, does not expressly require a statement 
of the necessity or utility of the road, such a state¬ 
ment is unnecessary.*^® It is sometimes required, 
however, that the report should contain statements 
as to the necessity*^® or utility^^ of the proposed 
road, the public advantage and private inconven¬ 
ience thereof,*^® and its character, as whether it is 
a town or private way,"^® or whether it is neces¬ 
sary for public or private purposes.*^^ The report 
need not be made in the very language of the stat¬ 
ute, but a substantial compliance therewith is suf- 
ficient.78 

c. Descriptiou of Bead 

A report of viewers must so describe the road that It 
can be located with reasonable certainty. 

The report must contain a definite and certain de¬ 
scription of the road to be laid out,^® and also of 
the land to be taken for the road.80 However, the 
report does not require the accuracy of a deed,®^ 
and all that is necessary is that the road be so de¬ 
scribed that it can be located with reasonable cer- 
1 tainty,*® and small errors and omissions not affect- 


<61. Pa.—In re Melon St., 88 A. 482, 

■ 182 Pa. 897, 38 L..R.A. 275. 

29 C.J. p 442 note 48. 

•62. N.J.—State v. Tauger, 29 N.J. 
Law 884. 

29 C.J. p 442 note 49. 

-63. Pa.—In re Manchester & West 
Manchester Tp., Road, 8 York Leg. 
Rec. 169. 

64. Pa.—In re West Lampeter Tp. 
Road, 16 Pa.Dist. 401. 

65. Pa.—In re Tlonesta Tp. Road, 
44 Pa.Co. 685. 

29 C.J. p 442 note 52. 

66. W.Va.—Herron v. Carson, 26 W. 
Va. 62. 

29 C.J. p 442 note 58. 

67. Pa.—In re Greenwood Tp. Road, 
27 Pa.Super. 549. 

^9 C.J. p 442 note 54. 

68. Kan.—^Venard v. Cross, 8 Kan. 
. 248. 

29 C.J. p 442 note 55. 

.69. Pa.—In re South Ablngton Tp. 

Road, 109 Pa. 118. 

29 C.J. p 442 note 55 [d]. 

•TOt N.J.—Griscom v. Gilmore, 16 N. 
J.Law 105. 

29 C.J. p 442 note 55 [c]. 


71. m.—Galbraith v. Llttiech, 78 
HI. 209—Louk V. Woods, 16 Ill. 
256. 

72. Ind.—Campbell v. Fogg, 31 N.B. 
454, 132 Ind. 1. 

29 C.J. p 443 note 56. 

73. Wyo.—^North Laramie Land Co. 
V. HofiCman, 219 P. 661, 30 Wyo. 238, 
affirmed 45 S.CL 491, 268 U.S. 276. 
69 L.Bd. 953. 

29 C.J. P 443 note 67. 

74. Wyo.—^North Laramie Land Co. 

V. Hoffman, supra. 

29 C.J. p 448 note 58. 

76, Ky.—Soaper v. Kimsey, 187 S. 

W. 797, 144 Ky. 82. | 

29 C.J. p 443 note 59. 

76, Me.—Christ Church v. Wood¬ 
ward, 26 Me. 172. 

29 C.J. p 444 note 60. 

77 . Pa.—^In re Herrick & Ararat 
Tps. Road, 16 Pa.Super. 679. 

29 C.J. P 444 note 61. 

78b Wyo.—^North Laramie Land Co. 
V. Hoffman, 219 P. 661, 30 Wyo. 
238, affirmed 45 S.Ct. 491, 268 U. 
S. 276, 69 L.Sd. 958. 

29 C.J. P 444 note 62. 

79, Tex.—Jameson v. Brwin, Civ. 
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App., 91 S.W.2d 1129—Hill v. Tay¬ 
lor County, Clv.App., 294 S.W. 868. 
29 C.J. P 444 note 64. 

Entire road 

Field notes of survey and descrip¬ 
tion of road Included in report of 
Jury of view confined only to ■that 
portion of road that crossed land of 
objecting landowner held insvfficient 
to authorize establishment of road. 
—Jameson v. Erwin, Tex.Civ.App., 91 
S.W.2d 1129. 

Adoption of map or plat 

Adoption by reviewers in report of 
map or plat attached thereto, con¬ 
taining all Information and data nec¬ 
essary to definite location of road, 
was sufficient compliance with the 
statute as to “marking it out*'—^An¬ 
derson V. Howard, 129 S.H. 667, 34 
Ga.App. 292. 

80. Ind.—Greer v. Lake, 114 N.E. 
961, 186 Ind. 67. 

29 C.J. p 444 note 65. 

81. Tex.—Currie v. Glasscock Coun¬ 
ty, Clv.App., 188 S.W. 1198. 

88. Tex.—^Bryan v. McKinney, Civ. 

App., 279 S.W. 476, 

29 O.J. P 444 note 66. 

Eesorlptlon snfflolent 
Tex.—^Bryan v. McKinney, supra. 

29 C.J. p 444 note 66 [a]. 
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ing the certainty of the location may be regarded as 

immaterial. 83 

While it has been held error to designate in the 
report an intermediate point or points between the 
proposed termini of the road,®^ it has been held to 
be the duty of viewers of a road to describe the 
route laid out for the road by metes and bounds,85 
and the termini must be fixed with reasonable cer¬ 
tainty,8® by some visible object, sufficient to deter¬ 
mine their exact locality, 8? and the courses and dis¬ 
tances should be given,8 S although courses will be 
controlled by monuments.®® A description of the 
center line of the road, accompanied by a statement 
showing its width, is sufficient.®® 

In determining the sufficiency of the description, 
the whole report must be considered,®i and it may 
receive support by reference to the petition or or¬ 
der,® 2 or to a map or plat.®® Where, however, the 
report discloses illegality on its face, it cannot be 
aided by the map.®^ 

Width of highway. While in some cases it has 
been held that the report must state the width of 
the road,®8 where the statute fixes a width, it need 
not be stated in the report or return,®® unless there 
is an express requirement to that effect.®*^ 

Grade of road. Under some statutes the grade 
of the road should be stated in the report;®® al¬ 


though under others this is not necessary.®® 
d. Owners and Improvements 

Where required by statute, the report of viewers, 
must state the names of the owners of land over which 
the proposed road will run and Improvements thereoni 
must be briefly stated. 

Under some statutes, the names of the owners, 
of the lands over which the proposed road will run 
must be stated in the report,^ if such names are- 
known ; if they are unknown, a certification of that 
fact must be made.® All that is required is that 
the viewers shall report in good faith the apparent 
ownership of the land; they need not adjudicate 
the title thereto.® 

In some states, viewers are also required to note- 
briefly the improvements through which the road 
may pass.^ While the word “improvements” has‘ 
been held to refer to inclosed fields, and not to* 
bams and houses,® a broader construction has beea 
given to the term, and, while mere boundary lines® 
or railroads'^ are not improvements, the term is. 
held to include fences, and buildings, clearings, etc.,, 
upon the lands inclosed by them.® It has been held 
sufficient if there is a reference to the improve¬ 
ments in either the draft or the report, although the 
statute provides for its incorporation in the draft.® 

Where the viewers fail to note improvements, the 
report may be sent back for that purpose but 


83. Mass.—Carr v. Berkley, 14 N.B. 
746, 146 Mass. 539. 

29 C.J. p 444 note 67. 

84. Pa.—^Petition for Public Roads 
In Lake Tp., 12 Pa.Dist. & Co. 251, 
25 Luz.Lesr.Regr. 131. 

85. Ind.—Campbell v. Fogrgr, 31 IT.E. 
454, 132 Ind. 1. 

Ky.—^Phillips V. Tucker, 3 Mete. 69. 
88. Conn.—Blakeslee v. Tyler, 11 A. 

291. 55 Conn. 887. 

29 C.J. p 444 note 70. 

87. Ky.—^Phillips v. Tucker. 3 Mete. 
69. 

29 C.J. p 445 note 71. 

88, Ky.—^Tinirle v. Tingle, 12 Bush 
160. 

29 aj. p 445 note 72. 

83. Me.—^Woodman v. Somerset 
County, 25 Me. 800. 

N.H.—In re Knowles. 22 N.H. 361. 
90 l Or.—Rice v. Douglas County, 183 
P. 768, 93 Or. 651. 

29 C.J. p 446 note 74. 

91. Ill.—^Todemler v. Asplnwall, 43 
Ill. 401. 

N.J.—State V. Cake, 24 N.J.Law 516. 

92, N.T.—In re Redmond. 106 N.T.S. 
936. 

29 C.J. p 445 note 76. 

03. Pa.—In re Hector Tp. Road, 19 
Pa.Super. 120. 

29 CJ. p 445 note 77. 


94 N.J.—Mowbray v. Allen, 33 A. 

199, 58 N.J.Law 316. 

29 C.J. p 445 note 78. 

95. Minn.—^Petition for Establish¬ 
ment of Highway Between Sibley 
and Renville Counties, 6 N.W.2d 
626. 

se. Wis.—state v. Hogue, 36 N.W. 

860, 71 Wls. 384. 

29 C.J. p 446 note 79. 

Statute fixing tnf-nl-mTiTVi width 

The statute fixing a minimum 
width of roads established by town 
and county boards, and falling in ex¬ 
press terms to Include commission¬ 
ers appointed by the court, did not 
Include' such commissioners by im¬ 
plication, in view of the variety of 
duties Imposed on the boards gen¬ 
erally which were not intended to be 
imposed on such commissioners, and 
hence the minimum width fixed by 
the statute did not control a com¬ 
missioner's report which failed to 
state the width of the road so as to 
eliminate existing indeflnlteness.— 
Petition for Establishment of High¬ 
way Between Sibley and Renville 
CounUes. Minn., 6 N.W. 2d 626. 

97. N.T.—Matter of King, 87 N.T.S. 

236, 42 Mlsc. 480. ’ 

29 C.J. p 446 note 80. . . . 
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98b Pa.—^In re Cussewago Tp. Road; 

3 Brewst 190. 

29 C.J. p 445 note 81. 

99. Va.—Tench v. Abshlre, 19 S.E: 
779. 90 Va. 768. 

1. Ky.—Talllaferro v. Roach, 12 & 
W. 1039. 11 Ky.L. 665. 

29 C.J. p 445 note 83. 

8. Mass.—Commonwealth v. Great 
Barrlngrton, 6 Mass. 492—Common¬ 
wealth v. Coombs, 2 Mass. 489. 

3. Cal.—Sacramento . County v. 

Glann,‘I13 P. 360, 14 Cal.App. 780. 
4i Pa.—In re Upper Darby Tp. Road,. 

16 Pa.Super. 652, 8 Del.Co. 168. 

29 C.J. p 446 note 87. 

5. N.J.—State V. Smith, 21 N.J.Law 
91. 

29 C.J. p 446 note 88. 

6. Pa.—In re Leet Tp. Road, 28 A* 
238, 169 Pa. 72. 

7> Pa.—^In re O’Hara Tp. Road, 25 
A. 602, 152 Pa. 319—In re Bristol 
Tp. Road, 49 Pa.Super. 549. 

8. Pa.—In re Leet Tp. Road, 28 A. 
238, 169 Pa. 72. 

9^' Pa.—^In re Quemahoning Tp. 

Road, 27 Pa.Super. 150. 

29 C.J. p 446'note 93. 

1(K ■ Pa.—In re O'Hara* Tp. Road, 25 
A. 602, 152 Pa. 319.' 

29 C.J. P 44^ note 94. •; 
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the court is not bound to send it back.il Where 
no proof is produced that there are any other im¬ 
provements than those noted, it will be presumed 
that the viewers performed their duty,i2 and ordi¬ 
narily, if there is no reference to improvements in 
the draft or in the report, the presumption is that 
there are none,i3 but this presumption is rebutted 
by the report of the viewers that they have noticed 
the improvements, and in such case the omission 
to note them is erroneous.^^ 

6. Damages and Cost of Boad 

It Is frequently required that the report shall con¬ 
tain a finding as to the damages which will result from 
the establishment of the proposed road. 

It is commonly required that the report shall con¬ 
tain a finding as to the damages which would result 
to property owners from the establishment of the 
proposed road,^5 and if no damages are sustained 
the report should so state.^® However, in some 
jurisdictions an omission to assess and report dam¬ 
ages is equivalent to a finding that none have been 
sustained, and the proceedings will not be set 
aside,^'^ while in others an objection of this char¬ 
acter ordinarily lays the foundation only for a re¬ 
commitment of the report for the purpose of as¬ 
sessing the damages, although the court may for 
this reason connected with others refuse to recom¬ 
mit, and reject the report.^® In still others the 
omission is fatal to the return.^® 

In the absence of statutory authority®® or rule 
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of court,®! the viewers have no authority to direct 
how, when, or by whom the damages shall be paid,®® 
but such imposition of damages is not necessarily 
fatal to the report, and may be treated as surplus¬ 
age.®® It is sometimes necessary that the report 
should show a refusal of owners to grant a right of 
way over their property or to release damages.®^ 

Cost, In some states the report of the super¬ 
visors or commissioners must, under ordinary cir¬ 
cumstances at least, contain an estimate of the cost 
of the proposed road.®® 

f. Betnm of Map or Plat and Petition 

Where required by statute, a map or plat of the road 
must accompany the report of the viewers, and some¬ 
times the petition for the road must be returned. 

In order that the requisite certainty of location 
may be obtained,®® it is frequently required under 
the statutes that a map, plat, or draft shall ac¬ 
company and be filed with the report of viewers,2*^ 
and the petition for the road may be required to be 
returned by the selectmen.®® However, the neg¬ 
lect of the commissioners to return a plan of the 
way laid out is not material if they have returned 
a sufficient description.®® 

The draft of the road reported may be attached 
by the viewers or by another person authorized by 
them to do so,®® or by the surveyors,®! even after 
the viewers have signed their report and separat¬ 
ed,®® and need not be signed or even seen by the 


11. Pa.—^In re O’Hara Tp. Road, su¬ 
pra—In re Bellevemon Borough 
Road. 16 Wkly.N.C. 282. 

12. Pa.—^In re Mount Joy Tp. Road, 
10 Pa.Dlst. 490, 26 Pa.Co. 111. 

13. Pa.—In re Leet Tp. Road, 28 A. 
288, 169 Pa. 72. 

29 C.J. p 446 note 96. 

14b Pa.—^In re O’Hara Tp. Road, 26 
A. 602, 152 Pa. 319. 

29 C.J. p 446 note 98. 

IB. Wyo.—^North Laramie Land Co. 
v. Hoffman. 219 P. 661, 30 Wyo. 
288, affirmed 46 S.Ct 491, 268 U.S. 
276, 69 L.Bd. 963. 

29 C.J. p 446 note 99. 

Report or findings of assessment of 
compensation by commissioners, ar- I 
bitrators, or boards In eminent do- I 
main proceedings generally see 
Eminent Domain SS 299-804. 
separata Items of each landowner 
Whether the statute contemplates 
that the separate Items of damages 
and benefits to each property holder 
along the line of the road shall be re¬ 
ported may at least be Questioned, 
since, the specific damages are to be 
later fixed by appraisers, and any de¬ 
fect that may exist in the report in 


this respect constitutes a mere Ir¬ 
regularity.—^North Laramie Land Co. 
V. Hoffman, suprcu 

16. N.J.—Troutman v. Cooper, 23 N. 
J.Law 381, 

29 C.J. p 447 note 5. 

17. Me.—Detroit v. Somerset Coun¬ 
ty, 62 Me. 210. 

29 C.J. p 447 note 6. 
la N.H.—In re Patten. 16 N.H. 277. 
19. N.J. — State V. Garretson, 23 N.J. 
Law 388—^Troutman v. Cooper, 23 
N.J.Law 381. 

2a Peu—^In re Covington Road, Wil¬ 
cox, 121. 

29 C.J. p 446 note 2. 

21. Pa—^In re Stowe Tp. Road, 20 
PaSuper. 404. 

29 C.J. p 447 note 3. 

22. Pa—In re O’Hara Tp. Road, 87 
Pa 356. 

23. Pa—^In re O’Hara Tp. Road, su¬ 
pra 

Sa Mo.—Chicago R. I. & P. R. Co. v. 

Toung, 8 S.W. 776, 96 Mo. 89, 

29 C.J. p 447 note 10. 

25. CaL—^Tehama County v. Bryan, 
8 P. 673. 68 CaL. 67. 

.29 C.J. P 447 note IL. 
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as. KT.—Rider v. Stryker, 68 N.T. 
136, affirming, 2 Hun 116, 4 

Thomps. & C. 399. 

29 C.J. p 447 note 12. 

27. Va—Bare v. Williams. 45 S.B. 
331, 101 Va. 800. 

29 C.J. p 447 note 18. 

28. Vt.—^Kidder v. Jennison, 21 Vt. 
108. 

29 C.J. p 447 note 14. 

29. Me.—^Howland v. Penobscot 

County, 49 Me. 143—^Lisbon v. Mer^ 
rill, 12 Me. 210. 

3a Pa—In re New Hanover Tp. 
Road, 18 Pa 220. 

81. N.J.—State v. English, 22 N.J. 

Law 291, affirmed 22 N.J.Law 713. 
32. N.J.—State v. English, supra 
Pa—In re New Etanover Tp. Road. 
18 Pa 220. 

Report not Invalidated 
Where It was undisputed that the 
report of the viewers properly, de¬ 
scribed the route of proposed coun¬ 
ty road,’ mere fact that surveyor’s 
description of the route of the road 
was attached to report of viewers 
after it was signed did not Invalidate 
■report.—Cain v. Littrell, 150 S.W,2d 
;630, 202 Ark. 887. 
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commissioners or viewers.®* The form and suffi¬ 
ciency of the map or plat depends on the require¬ 
ments of the particular statute,®^ and a map may 
be corrected by the report or return.®® 

§ 63. -Return of Report and Proceedings 

Thereon 

a. In general 

b. Objections and exceptions 

c. Conclusiveness of report 

d. Hearing 

e. Confirmation or rejection of report 

f- Amendment and recommitment 

g. Subsequent views 

a. In Gleneral 

Unless there Is a valid order extending the time, 
a report of proceedings to establish a highway must be 
made and filed within the time provided by statute. 

The report of proceedings to establish a highway 
must be made and filed within the time provided by 
statute,®® the usual requirement being that the re¬ 
port shall be made to the term of court held next 
after the appointment of viewers or next after their 
proceedings are had and finished.®^ This has been 
held to be the proper time even in the absence of a 
statute specifically so providing.®® If it is not so 
returned the proceedings are irregular and the re¬ 
port may be set aside,®® and the parties have a right 
to consider the application as abandoned,*® unless 
there is a valid order extending the time, see infra 
notes 44-51, and it is error in the court to award a 
view returnable to any but the next term, or to con¬ 
firm a report made in pursuance of an order not 
followed up as the statute prescribes.^! Under such 
a statute viewers cannot report during the term at 
which they were appointed*® 


Viewers may file an amended report at any time 
before final action.*® 

Extension of time. If a view cannot be had in 
time to report at the next term after the order is¬ 
sued as required by statute, a continuance of the 
order from time to time may be obtained** in open 
court and docketed so that the record may be no¬ 
tice that the order is still pending,*® and, unless 
otherwise provided by statute,*® this must be done 
before the order has expired, that is, before or dur¬ 
ing the session of court to which it is returnable.**^ 
If that term is permitted to pass without the pres¬ 
entation of the report, or an order extending the 
time for making it, the order to view becomes, ipso 
facto, inoperative, and with it the authority of the 
viewers ceases.*® The court itself has no power 
subsequently, by a nunc pro tunc order or other¬ 
wise, to resuscitate the defunct order to view,*® 
and, if anything further is attempted, it must be 
done by proceeding de novo.®® Where a continu¬ 
ance has been ordered, the report cannot be filed 
at the same term at which the continuance was 
granted.®! 

b. Objections and Exceptions 

(1) In general 

(2) Time of filing 

(1) In General 

Objections or exceptions to a report of viewers, etc., 
must bo definite and certain, properly alleged, and sus¬ 
tained by proof. 

Defects or irregularities in proceedings of com¬ 
missioners, viewers, or jurors may be taken advan¬ 
tage of by remonstrance,®® exception,®® sugges- 


Sa. N.J.—state v. English. 22 N.J. 
Law 291, affirmed 22 X.J.Law 713. 

34. N.J.—State v. Hopping, 18 N.J. 
Law 423. 

29 C.J. p 448 note 20. 

35. N.J.—State v. Miller, 23 N.J.Law 
883 

29 C.J. p 448 note 21. 

38. Me.—Chapman v. York County, 
9 A. 728, 79 Me. 267. 

29 C.J. p 448 note 22. 

37. Me.—Harpswell v. Cumberland 
County, 2 A. 880, 78 Me. 100. 

29 C.J. p 448 note 23. 

3a Ark.—^Rust v. Eocourel^ 196 S. 
. W. 988, 130 Ark. 89. 

39. Or.—^McMillan v. Mason, 140 P. 
445, 70 Or. 183. 

29 C.J. p 448 note 25. 

4a Pa.—^In re Baldwin and Snowden 
Road, 8 Grant 62. 

29 O.J. p 448 note 26. 


41. Pa.—^In re Prankstown Tp. Road, 
26 Pa. 472. 

42. Pa.—In re Chartlers Tp. Road, 
48 Fa. 814. 

29 C.J. p 448 note 29. 

43. Ky.—Vogle v. Bridges, 22 S.W. 
82, 15 Ky.L. 6. 

44. Pa.—In re Salem Tp. Road, 103 
Pa. 250. 

29 C.J. p 448 note 32. 

45. Pa.—In re Baldwin and Snowden 
Road, 3 Grant 62. 

Fetltloii marked "continued” 

An exception that no application 
was made within the required time 
for an extension of time for making 
the return will not be considered 
where the petition was marked **con- 
tlnued" at the proper term of court. 
—In re Jones, 70 A. 15, 22 Del. 463. 
48. Pa.—^In re Tulpehocken Tp. 

Road, 21 Fa.Dlat 158. 

29 C.J. p 449 note 84. 
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47. Pa.—In re Baldwin and Snow¬ 
den Road, 3 Grant 62. 

29 C.J. p 449 note 35. 

48. Pa.—In re Salem Tp. Road, 103 
Pa. 250. 

29 C.J. p 449 note 36. 

49. Pa.—^In re Gibson and Guy's Mill 
Road, 37 Pa. 255. 

29 C.J. p 449 note 37. 

Ba Pa.—In re Salem Tp. Road, 103 
Pa. 250. 

61. Pa.—^In re Mahanoy Road, 2 Leg. 
Rec. 890. 

52. Ind.—Lake Erie & W. R. Co. v. 
Spidel, 48 N.E. 1042, 19 Ind.App. 8. 

29 C.J. p 449 note 40. 

53. Pa.—In re Petition to View and 
Xay Out a Public Road In Pocono 
Tp., Monroe County, 5 Monroe L. 
R. 19—^In re Petition to Lay Out 
Road in Tunkhannock Tp., Monroe 
County, 2 Monroe L.R. 17. 

29 aj. p 449 note 41. 
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tion,®^ objection,request for recommitment,56 ap¬ 
plication for a review,®^ or a caveat,®* or by a sec¬ 
ond petition,®* according to the practice and pro¬ 
cedure in particular courts or under particular stat¬ 
utes. An objector must have a direct interest in 
the land affected,®* unless otherwise provided,®^ 
and the objections must be definite and certain,6* 
properly alleged,®* and sustained by proof.®^ 

An objector must stand on his objections as made 
before the commissioners, and cannot, subsequent 
to a hearing thereon, urge objections differing from 
those first made.®® Where the proposed highway 
lies in adjoining counties, it is not ground for set¬ 
ting aside the report that a majority of the com¬ 
missioners of one county would not have consented 
to lay out the road had not a satisfactory apportion¬ 
ment of damages and expenses been made.®® 

Waiver of objections to proceedings for estab¬ 
lishment of a highway is considered supra § 59. 

(2) Time of Filing 

Exceptions or objections must be filed In good sea¬ 
son, and ordinarily the court may not permit the filing of 
exceptions after the time for filing them has expired. 

Exceptions and objections to be available must 
be taken in good season.®^ The statutes or rules of 
court generally provide the time within which ex¬ 


ceptions or objections to the proceeding or report 
of commissioners, reviewers, etc., must be taken, 
and exceptions or objections not taken within such 
time are of no effect,®* and it has been held that the 
court is without power, after the time for filing ex¬ 
ceptions has passed, to permit the filing of another 
exception raising the point desired,®* or an amend¬ 
ment of a former exception.*^* However, the court 
will permit an amendment to exceptions to the re¬ 
port of road viewers to be filed nunc pro tunc, 
where the magnitude of the expenses to be incurred 
shows that action on the report should be had only 
on full notice to taxpayers and all others con- 
cerned.7i 

After a public road has been opened pursuant to 
order of court, it is too late to move to set aside the 
report of viewers for irregularities in the proceed¬ 
ings, in the absence of any excuse for the delay 
in making the motion;*^* and after the report of 
viewers appointed to lay out a road has been con¬ 
firmed absolutely by the court, it is too late to take 
exceptions thereto which are purely technical;"^* 
but exceptions may be taken to road viewers* re¬ 
ports even after final confirmation, where the ex¬ 
ceptions are to matters apparent on the record, and 
fatal to the confirmation,74 or where, by reason of 
the failure of the viewers- to comply with the law. 


64. Ky.—Bennett v. Greenup Coun¬ 
ty. 17 S.W. 167, 13 Ky.L. 349- 
29 C.J. P 449 note 42. 

55. Ga.—Anderson v. Howard, 129 
S.R 567. 34 Ga.App. 292. 

29 C.J. p 449 note 43. 

56. Pa.—^In re Belgh's Road, 23 Pa. 
302. 

57. Pa.—In re Amwell Tp. Road, 13 
Pa.Dlst. 22. 28 Pa.Co. 129. 

29 C.J. p 450 note 45. 

Petition for review see Infra subdi¬ 
vision g (2) of this section. 

58. N.J.—^Brands v. Craig, 6 A. 430, 

49 N.J.Law 185, affirmed 17 A. 1103, 

50 N.J.Law 176—State v. Reckless, 
38 N.J.Law 393. 

59. Ind.—Schepman v. Buhner, 70 N. 
B. 390. 32 Ind.App. 562. 

29 C.J. p 450 note 47. 

6a Conn.—Shelton v. Derby, 27 
Conn. 414. 

29 C.J. p 450 note 48. 

61. Pa.—In re Fayette Tp. Road, 20 
Pa.Dist. 171. 37 Pa.Co. 505. 

29 C.J. p 450 note 49. 

62. Ind.—Sisson v. Carithers, 72 N. 
B. 267, 35 Ind.App. 161, petition 
overruled 73 N.B. 924, 85 Ind.App. 
161. 

29 C.J. p 450 note 50. 

63. Conn.—Lockwood v. Gregory, 4 
Day 407. 

29 C.J. P 450 note 61. 


6^ N.H.—Hayward v. Bath, 40 N.H. 

100 . 

29 C.J. p 450 note 52. 

Burden of proof 

Persons objecting to establishment 
of new road after report of road com¬ 
missioners to ordinary have burden 
of showing that proposed new road is 
not one of public utility.—^Neufville 
V. Robinson, 160 S.B. 552, 43 Ga.App. 
823. 

Bevlewers contxadlotixig return 
Reviewers appointed by county 
commissioners to examine and report 
on public utility of proposed road 
could not Impeach their return, and, 
in application for road, board of 
county commissioners was not bound 
to sustain objection to road solely 
on testimony of reviewers in contra- ] 
diction of their sworn report.—^An¬ 
derson V. Howard, 129 S.B. 667, 34 
Ga.App. 292. 

65. Miss.—Sullivan v. Lafayette 
County, 58 Miss. 790. 
ea N.H.—Chandler v. Candla, 54 N. 
H. 178. 

67. Pa.—In re Petition to Vacate 
Road in Dingman Tp., Pike County, 
Pa., 1 Monroe L.R. 103. 

29 C.J. p 450 note 55. 

An ezoeption to the recommitment 
'must be taken when the petition is 
recommitted.—Foss v. Strafford, 26 
N.H. 78. 


68. Pa.—^In re Petition to Vacate 
Road in Dingman Tp., Pike Coun¬ 
ty, Fa., 1 Monroe L.R. 103. 

29 C.J. p 450 note 59. 

69. Pa.—In re Oxford Alley, 8 Pa. 
Co. 221—^In re Petition to Vacate 
Road In Dingman Tp., Pike County, 
Fa., 1 Monroe L.R. 103. 

Buie to discharge rule 
Where a rule to show cause why 
exceptions should not be stricken 
from the record has been issued, a 
rule to show cause why exceptions 
should not be permitted to stajid and 
be filed nunc pro tunc is in effect a 
rule asking the discharge of a rule 
and is not proper practice.—In re Pe¬ 
tition to Vacate Road in Dingman 
Tp., Pike County, Pa., supra. 

7a P€L—^In re Oxford Alley, 8 Pa. 
Co. 221. 

29 C.J. P 450 note 57. 

71. Pa.—^In re Cherrytree Tp. Road, 
10 Pa.Co. 389. 

72. Pa.—Williams v. Wright, 6 Pa. 
Co. 497—In re Saucon Tp. Road, 2 
Del.Co. 370. 

73. Pa.—In re Upper Darby Tp. 
Road, 15 Pa.Super. 652, 8 Del.Co. 
158. 

29 C.J. p 450 note 61. 

74b Pa.—^In re Beaver Tp. Road, 29 
Pa.Dlst. 675. 

29 C.J. p 450 note 68. 
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no opportunity for filing exceptions was allowed 
and, if not allowed by the lower court, they may 
be taken in the appellate court. 

c. Condnsiveiaess of Report 

The conclusivenees of the report of the commission¬ 
ers, viewers, etc., depends largely on the statutes In 
the several states. 

The conclusiveness of the report of the commis¬ 
sioners, viewers, etc., depends largely on the stat¬ 
utes in the several states. In some of the cases it 
is held that the report is conclusive as to all mat¬ 
ters which the commissioners had jurisdiction to 
determine,77 as, for instance, the question of a 
previous dedication,78 or of the necessity, utility, or 
convenience of the road,79 or on the question of 
damages,80 unless the commissioners acted in bad 
faith or were guilty of gross errors and mistakes,®^ 
it being held that the question of the necessity of 
a proposed public road must be determined in the 
duly appointed mode of proceeding by viewers, re¬ 
viewers, and, in the discretion of the court, re¬ 
reviewers; and it is error for the court to deter¬ 
mine the question on evidence given before it on 
appeal from the reports of viewers,82 the court be¬ 
ing held to exercise the same control over commis¬ 
sioners for laying out a road, etc,, that it does over 
arbitrators, and no more, and consequently it will 
not review their proceedings by way of appeal.®® 
Nevertheless it has been held that the view and re¬ 
view are only for the purpose of informing the con¬ 
science of the court, and therefore either or both 
may be rejected.®^ 

In other jurisdictions the report of viewers is 
not prima facie evidence of the matter therein con¬ 
tained, but is merely intended to aid the court,®® 
and may be by it rejected in whole or in part, ei¬ 


ther on its own knowledge, or after hearing oppos¬ 
ing evidence®® in regard to the propriety or other¬ 
wise of the proposed road.®7 The court, however, 
will not consider affidavits as to what took place in 
proceedings before the commissioners, or as to mo¬ 
tives, principles, or inducements on which they 
founded or joined in a report,®® and an affidavit of 
a person not one of the surveyors will not be suffi¬ 
cient evidence to contradict the return of a road.®® 

d. Hearing 

A hearing on the report must be had at or within 
the time provided by statute or order of the court. 

A hearing on the report must be had at or with¬ 
in the time provided by the statute or order of 
court,®® which is generdly a specified number of 
days after the presentment of the report,®^ or at 
the next regular term of court.®® Unless expressly 
required,®® noti(je of the time of the hearing is 
unnecessary.®^ A notice of hearing on a certain 
day may be rescinded and another notice given for 
a hearing on another day.®® 

Where the report of commissioners in regard to 
laying out a new highway is recommitted on ac¬ 
count of want of notice to some landowners affect¬ 
ed thereby, such landowners have a right to be 
heard, to hear and meet the evidence, and to exam¬ 
ine witnesses on the new hearing before the com¬ 
missioners.®® 

e. Confirmation or Rejection of Report 

,The report of a Jury of view must ordinarily be 
approved or disapproved as a whole by the commission¬ 
ers' court. 

Where the jury of view returns a report, the 
commissioners' court must either reject it or adopt 
it,®7 and a failure to do so renders the report a nul- 


75. Pa.—Ooehrlng v. Rankin, 17 Pa. 
Super. 186. 

7& Pa.—^In re O’Hara Tp. Road, 25 

A. 602, 152 Pa. 319. 

29 C.J. p 451 note 65. 

77. Ind.—Gifford v. Baker, 62 N.H. 
690, 158 Ind. 389. 

7a. Conn.—Betts v. New Hartford, 
25 Conn. 180. 

79. Pa.—In re Roaring: Brook Tp. 
Road, 21 A. 411, 140 Pa. 632. 

29 C.J. p 452 note 95. 

80. Va.—^Wygal v. Wilder, 86 S.B. 
97, 117 Va, 896. 

29 O.J. p 452 note 96. 

81. Va,—Williamson v. Read, 56 S. 

B. 174, 106 Va, 453. 

29 C.J. p 452 note 97. 

83. Tex.—Cummlngrs v. Rendall 

County, 26 S.W. 489, 7 Tex.Clv.App. 
164. 

29 C.J. p 452 note 98. 


Sa. N.T.—^Bushwlck & Newtown 
Bridge & Turnpike Road Co. v. Bb- 
bets, 3 Bdw. 363. 

Appeal in proceedings to establish 
highway see infra 9S 78-87. 

84. Pa.—^In re Benzlnger Tp. Road, 
10 A. 35. 115 Pa, 436. 

29 C.J. p 453 note 1. 

86. Kan.—^Molyneux v. Grimes, 98 P. 
278, 78 Kan. 830. 

29 C.J. p 453 note 2. 

88. Ky.—^Bennett v. Greenup County, 
17 S.W. 167, 13 Ky.Li. 349. 

87- Ky.—Winston v, Waggoner, 5 J. 
J.Marsh. 41. 

88. N.H.—In re Groton, 48 N.H. 91. 

89. N.J.—State V. Scott, 9 N.J.Law 
17. 

90. Kan.—^Masters v. HcHolland, 12 
Kan. 17. 

29 C.J. p 451 note 87. 
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91. Ind.—^Byer v. New Caatle, 24 N. 

B. 678, 124 Ind. 86. 

29 C.J. p 451 note 88. 

98. Or.—Tompkins v. Clackamas 
County, 4 P. 1210, 11 Or. 364. 

29 C.J. p 451 note 89. 

93. N.T.—^Matter of Thomson, 83 N. 
Y.S. 209, 85 App.Div. 221—^Matter 
.of Glenslde Woolen Mills, 36 N.T. 

S. 693, 92 Hun 188. 

94. Tex.—^Ross v. Veltmann, Civ. 
App., 161 S.W. 1073—Galveston, H. 
& S. A. R. Co. V. Baudat, 45 S.W. 
939, 18 Tex.Clv.App. 596. 

96. R.L—Clarke v. South Kingstown, 
27 A 336, 18 R.L 288. 

9& N.H.—Stinson v. Dunbarton, 46 
N.H. 385. 

97., Fla—Baskin v. State ex reL 
Tracy, 166 So. 666, 667, 116 Fla 
892, citing Ootxium Jnzis. 
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lity,®* and it has been held improper to dismiss 
the report of viewers and continue the cause to the 
next term of court.»9 The court’s approval ex¬ 
tends only to such matters in the report as properly 
fall within the powers and duties of the viewers, 
and it can give no sanction or efficiency to anything 
which they were not authorized by law to do.i For 
proper cause, the report of the commissioners or 
viewers may be set aside and another ordered by 
the same or different persons,^ or it may be recom¬ 
mitted, see infra subdivision f of this section, but 
mere irregularities in the report are not ground for 
dismissing the entire proceedings.® 

Confirmation should not be refused on the ground 
that the damages assessed are inadequate unless 
that fact appears from the face of the report nor 
will confirmation of a report recommending the 
opening of a road be withheld on the ground of its 
expense, unless the cost will exceed the constitu¬ 
tional limit,® or unless it will be so great within 
that limit as to be unreasonable under all the cir¬ 
cumstances of the case.® If the report is confirmed, 
it must be confirmed unconditionally.*^ 

While a confirmation nunc pro lunc is not al¬ 
lowable,® it has been held that a confirmation of 
the report may be entered at a subsequent term, 
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where objections have delayed a final decision.® 

Partial adoption. Although the rule is otherwise 
in some jurisdictions,^® as a general rule, in the ab¬ 
sence of a statutory provision to the contrary, the 
report must be approved or disapproved as a whole, 
and it cannot be adopted in part and rejected in 
part;ii and the court has no authority to order a 
material alteration in a proposed road because it ap¬ 
peared that the surveyor had not pursued the di¬ 
rections of the viewers, and to confirm the report as 
altered, but should return the report to the viewers 
that they may make the correction.^® 

f. Amendment and Eecommitment 

Amendments to cure clerical errors are liberally al¬ 
lowed under the supervision of the tribunal to which the 
report is made. 

Amendments to the report are allowed liberally, 
and there is generally a right of amendment sub¬ 
ject to the supervision of the tribunal to which the 
report is made,^® so as to show conformity with the 
statute,!^ but radical defects^® or mistakes of law^® 
cannot be so cured. 

In case of clerical error or of omission of neces¬ 
sary matter from a report, the court may recom¬ 
mit the report for correction,as, for instance, for 


Minn.—^Petition for Establishment of 
Highway Between Sibley and Ren¬ 
ville Counties, 6 N.W.2d 626. 

Tex.—^Hlll V. Taylor County, Civ. 

App., 294 S.W. 868 . 

29 C.J. p 463 note 7. 

Bffeot of conflxmatloiL 

On confirmation by court of quar¬ 
ter sessions of action of township 
ofilciaJs with regard to the laying out 
and opening of a road, officials were 
clothed with authority to proceed 
with physical opening and construc¬ 
tion of road, and the limit of Juris¬ 
diction of court of quarter sessions 
in matters concerning laying out and 
opening of township highways is 
reached when report of township 
commissioners la confirmed, either 
automatically when no exceptions 
have been filed or when exceptions 
taken have been dismissed. If dam¬ 
ages and benefits to abutting prop¬ 
erty owners by the laying out of a 
township highway have been agreed 
on, confirmation of township com¬ 
missioners’ report by court of quar¬ 
ter sessions Is end of matter, but, if 
not agrreed on, the Incidental and ex¬ 
clusive jurisdiction of court of com¬ 
mon pleas to appoint viewers and 
adjudicate all such controversies at¬ 
taches as soon as quarter sessions 
has confirmed report in other par¬ 
ticulars.—In re Ruthwood Ave., 16 A. 
'2d 586, 142 Pa.Super. 101. 


SnAolenoy of order 

(1) An order setting aside a report 
must state that it was set aside on 
exception sustained by the court.— 
In re Delaware Ave., 67 Pa 309. 

(2) “Exceptions sustained” indi¬ 
cates that all exceptions were sus¬ 
tained.—In re Thirtieth St., 23 A. 655, 
147 Pa 246. 

98. Ind.—Montgomery v. Baltimore 
& O. S. W. R. Co., 65 N.E. 217, 
29 Ind.App. 692. 

Pa.—In re Lower Allen Tp. Road, 

5 PaDlst. 764, 18 PaCo. 298. 

99. Ind.—State v. Hall, 181 N.E. 821. 

191 Ind. 271. I 

1. Pa—In re Guilford Tp. Road, 4 
Pa.Dlst. 570. 

2 . Ind.—^Doctor v. Hartman, 74 Ind. 
221 . 

29 C.J. p 463 note 10. 

3 . Pa.—^In re North Union Tp. Road, 
24 A. 749, 150 Pa 612. 

29 C.J. p 453 note 12 . 

4 . Or.—^Eemp v. Polk County, 81 P. 
240, 46 Or. 646. 

6 . Pa—^In re Meshoppen & Wash¬ 
ington Tps. Road, 28 PaDlst. 322. 

0 ^ Pa.—re Meshoppen & Wash¬ 
ington Tps. Road, supra 

7. Pa.—In re Lathrop, 84 Pa 126. 
29 C.J. P 453 note 16. 

8 . Pa—In re Lower Allen Tp. Road. 
6 PaDlst. 7a4, 18 PaCo. 298. 
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9. Pa—^In re Beech Creek Tp. Road, 
17 PaDlst. 681, 34 PaCo. 670. 

29 C.J. p 453 note 17. 

la N.H.—In re Patten, 16 N.H. 277. 

29 aj. p 454 note 21. 

11. Minn.—^Petition for Establish¬ 
ment of Highway Between Sibley 
and Renville Counties, 6 N.W.2d 
626. 

29 C.J. p 453 note 19. 

18. Pa—In re Catharine Tp. Road, 
76 Pa. 189—^In re Road, 14 Serg. & 

R. 204. 

18. Colo.—^Boothroyd v. Larimer 
County, 97 P. 256, 43 Colo. 428. 

29 C.J. p 454 note 22. 

14. Qa—^Thornton v. Hitchcock, 78 

S. E. 179, 139 Oa 749. 

15- Pa—In re Cambria St., 76 Pa 
367—In re Cherry St, 1 PaDlst 41. 
29 C.J. p 464 note 24. 
le. N.H.—In re Brown, 61 N.H. 367. 
29 C.J. p 454 note 25. 

17. Tex.—^Haverbekken v. Coryell 
County, 247 S.W. 1086, 112 Tex. 422. 
29 C.J. p 454 note 26. 

Same viewers 

Where the court of county com¬ 
missioners after receiving the Jury’s 
report on a proposed highway dis¬ 
charged the Jury, and thereafter. In 
order to correct a supposed error In 
the posting. of notices, reappointed 
the Jury and required them to make 
another report, It was held that by 
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the purpose of supplying some omission that would 
otherwise vitiate the proceeding wholly or in part,^® 
or where a report is defective in not stating that ef¬ 
forts were made to obtain releases of damages, and 
in not specifying the improvements,^® where the 
viewers fail to set out the fact of notice in their 
report,®® or where there is a discrepancy between 
the report and the petition, which is explained by 
the report,®^ or by the accompanying draft.®® How¬ 
ever, failure to fix the termini cannot be cured by 
referring the report back to the viewers when the 
defect originated in the petition.®® The commis¬ 
sioners may, on such recommitment, make a sup¬ 
plemental report,®4 and, on a general recommit¬ 
ment it has been held that the report is open to cor¬ 
rection or amendment in any particular.®® 

Right of commissioners or viewers to reconsider 
or alter decision is discussed supra § 59 f. 

g. SubseanezLt Views 

(1) In general 

(2) Petition for review 

(3) Report of reviewers and rereview¬ 

ers 

(1) In General 

In some Jurisdictions, Interested parties may have a 
review of a proposed highway, and a rerevlew, and even 
-a fourth view under special circumstances. 

In some jurisdictions if interested parties are for 
some good reason dissatisfied with the view, they 
may have a review®® and a rereview,®^ and even 


a fourth view tmder special circumstances,®® the 
expenses of all of which must be borne by the pe¬ 
titioners therefor.®® The granting of a review is 
a matter of right, provided the statutory conditions 
have been complied with;®® and, although under 
some circumstances a new appointment of review¬ 
ers on the original petition for review is demand- 
able as a matter of right if applied for promptly,®^ 
the granting of a third view of a proposed road 
rests in the discretion of the court,®® and the court 
will not allow the practice to extend to unreason¬ 
able bounds, but will limit the reviews, and after a 
reasonable number of reviews is had the dissatis¬ 
fied party is limited to his appeal to the court on the 
merits.®® 

The right to review is not dependent on the filing 
of exceptions to the report of viewers,®^ but there 
can be no review until there is a report on the road 
prayed for, either for or against it.®® 

Validity of appointment. Since a review is mere¬ 
ly a continuation of the original proceeding, the 
appointment of reviewers cannot be valid unless the 
appointment of the original viewers was valid.®® 

(2) Petition for Review 

A petition for review must be for the same purpose 
as the original petition and statutory provisions and rules 
of court must be complied with in respect of Its con¬ 
tents, the time of filing, and notice of the time and 
place of hearing. 

In some states provision is made by statute for a 
petition for a review,®"^ and, since the review is a 


the first discharge the court did not 
lose jurisdiction of the matter, so 
that new proceedings and a new peti¬ 
tion were necessary to restore it, 
aince such holding would not be in 
harmony with the statutes under 
which the court may of its own mo¬ 
tion appoint a jury of view to lay 
out certain classes of roads, or, if 
damages assessed were excessive, a 
new Jury to reassess them might be 
appointed.—Haverbekken v. Coryell 
County. 247 S.W. 1086, 112 Tex. 422— 
29 C.J. p 454 note 26 [b]. 
la N.HL—In re Britton. 19 KH. 446. 
19. Pa.—In re Hempfield Tp. Road. 

16 A. 738, 122 Pa. 439. 

29 C.J. p 454 note 28. 

SO. Pa.—In re Seidel’s Road, 2 
Woodw. 275. 

ai. Pa.—In re Towamencln Road, 9 
- PaDlst 660, 23 Pa.Co. 113, 16 
Montg.Co. 194. 

32. Pa.—^In re Brecknock Tp. Road. 
■ 2 Woodw, 18. 

33. Pa.—^In re Mt. Pleasant Road* 22 
Pa.Dist 765. 

39 CJr. p 454 note 33. 


24. Conn.—Ives v. Bast Haven, 48 
Conn. 272. 

25. N.H.—Peavey v. Wolfborough, 
37 N.H. 286. 

26. Ind.—Peed v, Brenneman, 72 Ind. 
288. 

29 C.J. p 464 note 86. 

37- Pa—^In re Road in Spring Gar¬ 
den and North Codorus Tp., 10 Pa 
Bist. & Co. 662, 41 York Leg.Rec. 
49. 

29 C.J. p 455 note 37. 

28. Pa—In re West Hempfield Tp. 
Road, 3 Lanc.Bar Sept 80, 1871. 

29. Pa—^In re Upper Yoder Tp. 
Road, 18 A. 651, 129 Pa 640. 

29 C.J. p 465 note 89. 

30. Pa—In re Deet Tp. Road, 28 A. 
238, 169 Pa 72. 

29 C.J. p 456 note 41. 

31. Pa—^In re Leet Tp. Road, su¬ 
pra 

29 C.J. p 455 note 44. 

32. Pa—In re Road in Spring Gar¬ 
den and North Codorus Tp., 10 Pa 
Diet & Co. 562, 41 York Leg.Rea 
49. 

29 C.jr. p 455 note 42. 

992 


33. Pa—^In re Spring Garden Road, 
43 Pa 144. 

29 C.3. p 455 note 43. 

34. Pa.—In re Hoad In Spring Gar¬ 
den and North Codorus Tp., 10 Pa 
Dlst & Co. 662, 41 York Leg.Rec. 
49. 

29 C.J. p 455 note 45. 

35. Pa—In re Road In Spring Gar¬ 
den and North Codorus Tp., 10 Pa 
Dlst. & Co. 662, 41 York Leg.Rec. 
49. 

29 O.J. p 455 note 40. 

36. Pa.—^Petition for Laying Out of 
Public Road In SusQuehanna Tp., 
Dauphin County, 62 Dauph.Co. 315. 

37- Pa—In re Road in Spring Gar¬ 
den and North Codorus Tp., 10 Pa 
Dist & Co. 562, 41 York Leg.Rec. 
49. 

29 C.J. p 451 note 66 . 

Oronnds 

Whether or not the width of a pub¬ 
lic road as laid out by road viewers 
will constitute a hazard when con¬ 
structed Is a question of road engi¬ 
neering to be met when the road Is 
actually constructed and Is not the 
proper basis for a request for a re- 
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matter of right,88 the report cannot be confirmed 
pending a petition to review.38 The petition for a 
review must be for the same purpose as the original 
petition,48 and should be signed by the parties in 
interest,4i and must show that the court has juris¬ 
diction ;4 2 and the petitioner should first ask the 
court to strike off or open the confirmation.43 
However, a petition for the review of a highway 
on the ground that damages allowed on view were 
inadequate should not state the amount of damages 
awarded.44 

Written notice of an application for the appoint¬ 
ment of reviewers must be given to supervisors, 
of the time and place for the hearing of such ap¬ 
plication, and the fact that the petition is presented 
by the county commissioners does not obviate the 
requirement as to notice. The notice must be given 
at the time the petition is filed, although exceptions 
to the report of the viewers have not been dis¬ 
posed of.48 

Time for filing. Where the statute so provides, 
as is sometimes the case, a petition for review must 
be made at or before the term of court next after 
that at which the viewers* report was confirmed.48 
Under such a statute, the application for a review 
may be filed either at the term at which the original 
view was returnable,47 or at any time during the 
next term,48 unless a rule of court limits the time 
when the application must be made to the first week 
of the term.48 If a term has been allowed to in¬ 
tervene without taking such action, it is fatal, and 
reviewers cannot be appointed,8® and this is true. 


even though exceptions to the report of viewers are 
pending ;8i nor can the statutory requirement be 
evaded by an entertainment of the petition and an 
appointment of viewers nimc pro tunc.®^ 

(3) Report of Reviewers and Rereviewers 

!n deciding between conflicting reports the court 
will have regard to the public Interest and may adopt 
the report of the viewers or that of the reviewers or 
rerevlewers at Its discretion. 

In case of conflict, the court may adopt the re¬ 
port of the viewers or that of the reviewers^s or 
rereviewers84 at its discretion, but the court has 
no power to alter either report; it must confirm 
one or the other or reject both.85 In approving one 
rather than the other, the court does not pass on 
the subject of damages,®® or the best route for the 
proposed new road,®7 and,' where there are two re¬ 
ports in favor of the same road differing as to the 
amount of damages, the court must approve the 
damages as last assessed.®® 

The adoption of a report of rereviewers is a 
waiver of a report of viewers, although exceptions 
thereto are.still pending,®® and similarly^ where 
there have been reports by viewers and reviewers, 
a final order of the court confirming the report of 
the viewers disposes of the report of the reviewers, 
and the exceptions thereto, as fully as if they had 
been expressly adjudicated on;®® and, where view¬ 
ers and reviewers, on a second review, reported sub¬ 
stantially the same route for a road, if the court, 
under a misapprehension as to the identity of the 
routes, confirms the first report, such misappre- 


vlew.—In re Petition to View and 
Lay Out a Public Road In Pocono 
Tp., Monroe County, 6 Monroe L.R., 
Pa., 19. 

Pa.—In re Cuasewago Tp. Road, 

3 Brewst. 190. 

39. Pa.—In re Cuasewagro Tp. Road, 
supra. 

Vlme of appointment of reviewers 

(1) It has been held that there la 
nothiner Irregular In the appointment 
of reviewers while exceptions are | 
pending to the report of viewers.— 
In re Cross Keys Tavern Road, 2 
Pennyp. (Pa) 60. 

(2) However, it has also been held 
Irregular to appoint reviewers or re¬ 
revlewers before disposition of ex¬ 
ceptions to the previous proceeding. 
—In re Greenwood Tp. Road, 27 Pa 
Super. 54‘9—In re Road in Spring 
Garden and North Codorus Tp., 10 
PaDlst. & Co. 562. 41 York Leg.Rec. 
49—In re Seiple's Private Road, 8 
PaDlst. & Co. 303, 40 York Leg.Rec. 
• 5 . 

40. Pa—In re Little Britain Tp. 
Road, 16 PaDlst 575. 

29 C.J. p 461 note 69. 
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4L Pa—^In re ShafCerstown Road, 3 
Watts 476. 

29 C.J. p 461 note 70. 

43. Pa.—^In re Church Road, 5 Watts 
& S. 200. 

43. Pa—Matter of Seller’s House 
Road, 2 Pearson 449. 

44 u Pa—In re East Fkllowfleld 
Rond, 2 CheatCo. 424. 

45. Pa—^In re Franklin Tp. Road, 
40 PaOo. 484. 

4 a Pa.—In re West Bradford Tp. 
Road, 2 ChestCo. dl'S. 

29 ajr. p 451 note 80. 

47- Pa—^In re Duff’s Private Road,' 
66 Fa 459—In re East Pennsboro 
Tp. Public Road, 26 PaDlst 920. 

40 ^ Pa.—In re Mifflin Tp. Road, 4 
PaDlst. 338, 16 PaCo. 74—^In re 
Frankford Tp. Road. 11 PaDlst 78, 
24 PaCo. 649. 

49 . Pa—^In re McCandless Tp. Road, 
1 A- B'94, no Pa 605. 

29 C.J. p 451 note 83. 

sa Pa—^In re Lackawanna Tp. 
Road, 3 A. 848, 112 Pa 212. 

29 C.J'. p 461 note 84. 
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51. Pa—^In re Franconia Tp. Road, 
78 Pa 816. 

29 C.J. p 451 note 85. 

53. Pa—^In re East Pennsboro Tp. 
Public Road, 26 PaDlst 920. 

63. Pa.—^Petition for Laying out of 
Public Road in Susquehanna Tp., 
Dauphin County, 63 Dauph.Co.^315. 

29 C.J. p 455 note 46. ^ 

54. Pa—^In re Kingston Tp. Road, 
19 A- 760, 134 Pa 409—In re 
Ralpho Tp. Road, 15 A. 725. 

65. Pa.—In re Belgh's Road, '23 Pa 

202 . 

56k Pa—^In re Bensalem Tp. Road, 
38 Pa 368—^In re Moreland Tp. 
Road, 13 Montg.Co. 71. 

57. Pa—In re Moreland Tp. Road, 
supra 

58. Pa—^In re East Earl Tp. Road, 
19 PaDlst 570. 

69L Pa—^In re Norrlton & Whitpaln 
Tp. Road, 4 Pa 327. 

ea Pa—^In re Kingston Tp. Road, 
19 A- 750, 134 Pa 409—In re Green¬ 
wood Tp, Road, 27 PaSuper. 549. 
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hension will not invalidate the decree.®^ Confirma¬ 
tion absolutely of the viewers’ report, and confir¬ 
mation nisi of the reviewers’ report on the same 
day, are inconsistent judgments, and the proceed¬ 
ings are erroneous.®^ 

In deciding between two reports the court will 
have regard to the public interest,®® although it 
has been held that, in the absence of anything ap¬ 
pearing on the face of the reports warranting a 
preference, the first report should be adopted.®^ 
Where there are three reports, two of which agree, 
it is the duty of the court to accept the facts as 
found by the two concurring rather than those 
found by the other,®® and, where viewers and re- 
reviewers unanimously favor a road, it will not be 
refused because two of three reviewers report ad¬ 
versely to its establishment®® After reviewers 
have filed their report in the clerk’s oflGice, it is com¬ 
petent for the court, during the same term, to va¬ 
cate their appointment for sufficient reasons, and to 
set aside all the proceedings thereon.®^ 

"Where viewers have recommended a certain 
width, and this was the width fixed by the court 
when it confirmed the report nisi, and the rereview¬ 
ers report and recommend “the same road, with its 
courses and distances as reported by the viewers in 
this case,” the omission to attach a copy of the plan 


reported by the viewers to the report of the rere¬ 
viewers is not a fatal defect.®® 

§ 64. Location 

A highway cannot be regarded as established until 
It has a definite location. 

A road cannot be regarded as established until it 
has a definite location.®® It is not sufficient to 
recommend that a road be located;^® the point of 
starting must be actually found, and the route ac¬ 
tually located,71 and the road should be so described 
in the proceedings as to be identified.^® The loca¬ 
tion of a highway has been said to be a definite ju¬ 
dicial act;73 but the acts of county commissioners 
as to the location of a road will not be interfered 
with by the courts unless bad faith or a manifest 
abuse of discretion is established, or unless it clear¬ 
ly appears that they have acted for private ends 
and not in the public interest.7^ 

The location of highway improvements, including 
the location of state highways and the alteration of 
existing highways in the development and construc¬ 
tion of state highway systems, is considered infra 
§ 179. 

To ‘‘lay OM*” a highway is to locate it and define 
its limits.7® 

“To locate*" is to define the limits, to establish 
in a particular place,7® and has been said to be as 


61. Pa.—^In re Beigh*s Road, 23 Pa. 
302. 

6a. Pa.—In re- New Washington 
Road, 23 Pa. 485. 

63. Pa.—In re Dallas Road, 7 Loz. 

Leg.Reg. 147. 
a9 CJ. p 456 note 56. 

64L Pa.—^In re Line between Sum¬ 
mit emd Sadsbury Tps., 16 Pa.Di8t. 
' <583. 

65. Pa.—^In re East Earl Tp. Road, 
19 Pa-DisL 570. 

6 & Pa.—^In re Manheim Tp. Road, 
5 Lianc.Bar Febr. 14, 1874. 

67. Pa.—In re Baldwin & Lower SL 
Olair Tp. Road, 36 Pa. 9. 

6 a Pa.—^In re Stowe Tp. Poad, 20 
Pa.Super. 404. 

69. Iowa.—^Barnes v. Pox, 16 N.W. 
581, 61 Iowa 18. 

“A highway . . . must be de¬ 

fined with reasonable certainty. The 
public must have the means of know¬ 
ing how far they may travel, without 
becoming trespassers, and the in¬ 
dividual, to what extent his land may 
be occupied by others.”—^New Britain 
Trust Co. v.‘ Spencer, 168 A. 16. 117 
Conn. 402. 

Test of definiteness 

*Tf the proceedings under a stat- 
lite to create a highway are so def¬ 


inite and certain that a competent 
surveyor, with the record before him, 
could locate the road, it is sufficient.'' 
N.D.—^Dunstan v. City of Jamestown, 
72 N.W. 899, 901, 7 N.D. 1. 

Va.—Commonwealth ex rel. State 
Highway Commission v. Klnzie, 183 
S.E. 190, 193, 165 Va. 605. 

76i Kan.—^Abbott v. Johnson Coun¬ 
ty. 48 P. 922. 6 Kan.App. 182. 

71. Conn.—Crawford v. Bridgeport, 
103 A. 125, 92 Conn. 431. 

29 CJ. p 456 note 65. 

72. Mich.—Gregory v. Knight, 14 N. 
W. 700, 60 Mich, 61. 

29 C.J. p 456 note 69. 

Description of road in: 

Judgment or order see infra $ 70. 
Petition see supra 5 50. 

Report of viewers or other officers 
see supra S B2, 

73. Me.—^In re Railroad Com'rs, -39 
A. 478, 91 Me. 135. 

38 C.J. p 133 note 90 [b]. 

Where the boundary of a highway 
is iincertain« and a dispute arises as 
to whether a proposed improvement 
is within the highway, the director 
of highways should proceed under 
statute to have location of road Ju¬ 
dicially' determined.—^Braun v. Mer- 
rell, 186 N.E. 925, 45 Ohio App. 188, 
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dismissed Merrell v. Braun, 186 N.E. 
93, 126 Ohio St. 457. 

74. N.C.—^Leaksville Cotton Mills v. 
Board of Com’rs of Rockingham 
County, 114 S.B. 172, 184 N.C. 227. 

Tex.—^Davidson v. Wells, Civ.App., 
233 S.W. 518—^Board of Permanent 
Road Com’rs of Hunt County v. 
Johnson, Civ.App., 231 S.W. 859. 
Acts merely showing bad Judgment 
do not support a claim of abuse of 
discretion.—^Davidson v. Wells, Tex. 
Civ.App., 233 S.W. 618—Board of 
Permanent Road Com’rs of Hunt 
County v. Johnson, Tex.Clv.App., '231 
S.W. 859. 

The fact that the Ibuildlng of a 
particular road is given preference 
over others of equal or greater im¬ 
portance does not show abuse of dis¬ 
cretion.—Davidson v. Wells, Tex.Civ. 
App., 233 S.W. 618. 

75. Conn.—Crawford v. Bridgeport, 
103 A 126, 92 Conn. 431. 

Work of viewers 

“The term ‘lay out* well expresses 
the work to be done by the viewers 
in establishing upon the ground the 
lines and angles of the road.”—^Feag- 
ins V. Wallowa County, 128 P. 902, 62 
Or. 186. 

76. Or.—Fearglns v. Wallowa Coun¬ 
ty, supra. • ^ 
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comprehensive as "lay out” in a road proceeding.^^ 
As used in statutes relating to ways, the word “lo¬ 
cation” is sometimes used to mean the land included 
within the limits of the way as laid out, and some¬ 
times as synonymous with “laying out.”78 As ap¬ 
plied to a road, the term “located” is of uncertain 
sign^ificance it may refer to the fixing of the 
line which the road is to occupy,®® to the determi¬ 
nation and designation, by those authorized to do so, 
of the precise place where the road is to be built,®! 
or to the actual construction of the road®® on the 
ground.®® 

§ 65. -Course 

a. In general 

b. Variance 

a. In General 

Local statutes determine what body or officers are 
empowered to select the route of a highway. Ordinarily, 
the most direct and feasible course should be selected. 

The body or officers empowered to select the 


route of a highway must he determined by refer¬ 
ence to the local statutes,®^ and such body has no 
right to delegate its power in this respect.®® 

Highway officers should select the most direct 
and feasible course for the highway,®® although an¬ 
other route would be somewhat less expensive;®*^ 
and this discretion is not taken away or limited by 
the fact that the petition describes a definite and 
particular line.®® However, directness should not 
be sought at the expense of too much injury to in¬ 
dividuals,®® and, where a direct course would cause 
great damage, the road should approximate to it 
as nearly as it can under all the circumstances.®® 

It has been held improper to lay two roads near 
to and parallel to each other between the same 
points,®! especially when it is apparent that one, or 
a large portion of it, is rendered useless by laying 
the other.®® 

On section lines. Under some statutes, all sec¬ 
tion lines within the state are made public high¬ 
ways,®® with the fundamental limitation of compen- 


77 . Or.—Feaglna v. Wallowa Coun¬ 
ty, supra. 

7 a Mass.—Foster v. Boston Park 
Oom’rs, 133 Mass. -321, 332. 

The location a&A the aiteratloiL of 
a county road are not one and the 
same thing.—Ford v. Frakine, 83 A. 
466, lOS Me. 164. 

7a Cal.—Schwartlng v. Carpenter, 
108 P. 318, 819, 167 Cal. 432. 
sa Cal.—Schwartlng y. Carpenter, 
supra. 

81. Md.—^Kensington R. Co. v. 
Moore, 80 A. 614, 615, 115 Md. 36, 
Ann.Cas.l912C 1306. 

Whose location controls 

“If . . . [the opening of a 

highway] has been ordered by a 
court, then the location actually 
made by the supervisors on the 
ground controls rather than the 
courses and distances designated in 
the report of the viewers. . . . 

Where the opening Is by direction of 
the Legislature, the acts of those to 
whom the duty of building has been 
given fixes the boundaries.’*—^Lenhart 
V. Wright, 138 A. 496, 497, 286 Pa. 
-361. 

BSL Cal.—Schwartlng v. Carpenter, 
108 P. <318, 167 Cal. 432. 

Md.—Kensington R. Co. v. Moore, 80 
A. 614, 616, 115 Md. 36, Ann.Cas. 
1912C 1-306. 

Construction generally see infra 99 
175-216. 

83. Cal.—Schwartlng v. Carpenter, 
108 P. 318," 167 Cal. 432. 

04. N.C .—Parks v. Board of Com’rs 
of Lenoir County, 120 S.R 46, 186 
N.C. 490. 

29 C.J. p 466 note 66. 


Xn condemnation proceedings, “it is 
not for the jury or private landown¬ 
ers, but for the public authorities, to 
say where the road ought to go."— 
Gilpin v. State Highway Board, 146 
S.B. 651, 652, 89 6 a.App. 238. 

Felloe Jury 

In Louisiana, "under the law the 
police Jury is expressly designated 
as the governing authority in road 
districts and subroad districts, and 
it is given supervisory power in all 
matters pertaining to road • . . 

location ... in such districts." 
—^Donaldson v. Police Jury of Tangrl- 
pahoa Parish, 10-9 So. 84, 39, 161 La. 
471. 

85. N.C—Cobum V. Board of Com’rs 
of Swain County, 131 S.B. 372, 191 
N.C. 68 . 

29 C.J. p 466 note 67. 

Bxeroise of discretioiL by Jnzy of 
view 

(1) Jury of view is presumed to 
have exercised discretion in selecting 
route of public road, although route 
selected is one desired by county, 
and their action cannot be enjoined. 
—Allison V. Sutton County, Tex.Clv. 
App., 278 S.W. 928. 

(2) That Jury adopted field notes 
of resident engineer did not prevent 
road from being one which in their 
judgment should be established.— 
Hill V. Taylor County, Tex.Civ.App., 
294 S.W. 868 . 

86 . La.—^Maginnls v. Terrebonne Po¬ 
lice Jury, 30 So. 846, 106 La. 298. 

29 C.J. p 456 note 70. 

In FaniLBylvaala "the law requires 
the viewers to lay out the road, hav¬ 
ing respect to the shortest distance 
and the best ground for a road, and 
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in such manner as to do the least in¬ 
jury to private property: section 2 , 
Act of June 13, 1836, P.L. 666 .’’— 
In re Road in Shenango Tp., 88 Pa. 
Super. 61, 63. 

87. Tex.—^Tippett v. Gates, Clv.App., 
1223 S.W. 702. 

29 CJ. p 456 note 7L 

88 l Minn.—State v. Thompson, 48 N. 

W. 1111, 46 Minn. 302. 

N.M.—^Michelet v. Chaves County, 152 
P. 1140, 21 N.M. 95. 

89. La.—Cross v. Lafourche Interior 
Police Jury, 7 Rob. 121. 

90i. La.—Cross v. Lafourche Interior 
Police Jury, supra. 

91. Pa—In re Franklin, Liberty & 
Great Bend Road, 7 PaCo. 278—^In 
re North Branch Tp. Road, 1 Leg. 
Chron 119. 

98: Pa—^In re Franklin, Liberty 3b 
Great Bend Road, 7 PaCo. 273. 

98. S.D.—Sample v. Harter, 156 N. 

W. 1016, 87 S.D. 160. 

29 C.J. p 466 note 75. 

“Ail section llneSf * under the grant 
of OongresB of 1866 (Rev.StU.S. 9 
2477 [U.S.Comp.St. 9 4919]). having 
been accepted by Laws Dak.Ter, 1871, 
c. 83, became public highways from 
the time of the congressional grant.** 
—^Hillsboro Nat Bank v. Ackerman, 
189 N.W. 657, 48 N.D. 1179. 

Statute Inapidloablei sho-wing as to 
survey 

Where statement of facts in action 
by owner of mining claim against 
chief engineer and a precinct super¬ 
intendent of the Alaska road com¬ 
mission, to restrain them from caus¬ 
ing the completion of a bridge and 
the construction of approaches there- 
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sation for private property.®^ Statutory provision for 
the layout of highways on section lines does not take 
away power to locate them elsewhere.®® There is 
no presumption that, because a highway has some 
portion of its course on a section line, it follows 
the line throughout.®® 

Beaten track. The rule as to the fixing of bound¬ 
aries of public roads by reference to the beaten 
track does not supplant direct evidence as to where 
the road was actually located when opened ;®7 if 
when a road was opened its course was marked by 
marking the boundaries or center line, the limits of 
the road do not shift with the deviation of the cen¬ 
ter line of travel.®® 

The location of state highway improvements, in¬ 
cluding the location of new roads and the alteration 
of existing roads, is considered infra § 179. 

b. Variance 

A highway should be laid out substantially on the 
course described In the petition asking for It; and 
strictly in conformance to the report of the ofTIcers and 
the order of the court. 


The layout of a highway should in general follow 
the course named or described in the petition ask¬ 
ing for it,®® with substantially the same termini.^ 
It is not essential that the road be laid out on the 
exact line or course prayed for or described in the 
petition;® it is sufficient if the correspondence is 
substantial.® The local authorities, in acting on the 
petition, may exercise a reasonable discretion in 
varying the route proposed therein, as public inter¬ 
est may require,^ in order to procure a more prac¬ 
tical or convenient route,® to improve the align¬ 
ment or grade,® to avoid unnecessary expense,^ or 
for other justifiable reasons as found on final hear¬ 
ing,® such variations not being regarded as sub¬ 
stantial, but as another method of locating and es¬ 
tablishing the road petitioned for.® The only au¬ 
thority given to make changes, however, is between 
the termini of the road described in the petition 
and a considerable variance is permissible only 
where obviously necessary.^i Of course a petition 
for one highway does not authorize the laying out 
of an entirely different one;i® and a road located 


to on claim; did not fibow whether i 
claim was 6 n surveyed or unsurveyed ! 
lands, the dedication contained In 
statute establishing' public highways 
edong section lines was inapplicable. 
—Clark V. Taylor, 9 Alaska 298. 

94. Neb.—-Warner v. Cavey, 144 N. 
W. 785, 94 Neb. 778—Rose v. Wash¬ 
ington County, 60 N.W, 352, 42 
Neb. 1. 

95. Kan.—Casey v. Rilgore, 14 Kan. 
478. 

96. IndL—Selsler v. 'Smith, 46 N.E. 
993, IdO Ind. 88 . 

97. Pa.—^Bartholomew v. Baker, 17 
^ A.2d 724. 143 Pa.Super. 149. 

'9^ Pa.—Bartholomew v. Baker, su¬ 
pra. 

99--/ Ajrk.—-Wallace v. Desha County, 
109 S.W.2d 950, 194 Ark. 848. 
Pla-—Baskin v. State ex reL Tracy, 
155 'So. '665, 15 Pla. .392, citing Cor¬ 
pus Juris. 

Tex—^Allison V*. - Wilbarger County, 
Civ.App., 24 S.W.2d 1103, 1105, 

quoting Corpus Jtixls. 

-129 C.J. p 457 note 81. 

T^axlauoa between petition and plat 

( 1 ) Variance between petition and 
inaccurate plat filed with commis¬ 
sioner held not to deprive court of Ju¬ 
risdiction where terminus of road 
was not changed and neither jury nor 
parties misled.—^Road Dlst. No. 4 v. 
Frailey, 145 N.E. 196, 313 IIL 568. 

( 2 ) 'Where report of comml-ssioner 
on petition for establishment of high¬ 
way recommended Its establishment, 
a variance between the plat prepared 
and filed by him and the petition for 
'the establishment of the road so 


slight that prejudice could not result 
therefrom held not to affect validity 
of the proceeding, especially where 
plat In detail and self-explanatory 
was prepared and filed by county en¬ 
gineer before final action of board of 
supervisors.—Wheeler v. Riggs, 271 
N.W, 509, 222 Iowa 1373. 

1. Tex—^Allison v. Wilbarger Coun¬ 
ty, Civ.App., 24 S.W.2d 1103, 1105, 
quoting Corpus Juris. 

29 C.J. p 467 note 82. 

la niiitols, Roads and Bridges Act 
§ 78, relating to laying out new roads, 
authorizes surveyor to make such 
changes between termini as public in- 
terest and convezilence may require, 
but he does not have authority to 
change termini.—^Road Dist No. 4 v. 
Frailey, 145 N.SL 195, 313 IIL 568. 

One^half mile held material vari- 
anca—Allison v. Wilbarger County, 
TexClv.App., 24 S.W.2d 1103. 

2 m Ark.—-Wallace v. Desha County, 
109 S.W.2d 960, 951, 194 Ark. 848, 
citing Corpus Juris. 

Mich.—Pellich v. Qity of Fordson, 222 
N.W. 89, 245 Mich. 136—Teatter v. 
Myers, 217 N.W. 67, 241 Mich. 326. 
Tex—Allison v. Wilbarger County, 
Clv.App., 24 S.W.2d 1103, 1106, 
quoting Corpus Juris. 

'29 CLJ. p 467 note 83. 

2 m Ark.—-Wallace v. Desha County, 
■109 S.W.2d 960, 194 Ark. 848. 

Mich.—^Yeatter v. Myers, 217 N.W. 
57, -241 Mich. 325. 

Tex—Allison v. Wilbarger County, 
Clv.App., 24 S.W.2d 1103, 1105, 
quoting Corpus Juris. 

29 'C.J. p 467 note 84. 
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If only a part; of the road Is prop¬ 
er, *‘that part should be substantially 
on the section lines described In the 
petition.”—Wallace v. Desha County, 
109 S.W.2d 960. 952, 194 Ark. 848. 

4h Ark.—Wallace v. Desha County, 
109 S.W.2d 950, 194 Ark. 848. 

Tex.—^Allison v. Wilbarger County, 
Clv,App., 24 S.W.2d 1103, 1106, 
quoting Corpus Juris. 

29 C.J. p 458 note 85. 

5b Ark.—Wallace v. Desha County, 
109 S.W.2d 950, 194 Ark. 848. 
Mich—Teatter v. Myers, 217 N.W. 67, 
241 Mich. 325. 

Neb.—Richardson v. Frontier County, 
142 N.W. 528, 94 Neb. 27. 
Avoidance of pond hole 
Mich.—^Teatter v. Myers, 217 N.W. 67, 
241 Mich 325. 

e, W.Va.—^Hamer v. Monongalia 
. County Ct.. 92 S.E. 781, 80 W.Va. 
626. 

7. Ark.—Wallace v. Desha County, 
109 S.W.2d 960, 194 Ark. 848. 

8 . Ark.—-Wallace v, Desha County, 
supra. 

9m Ark.—Wallace v. Desha County, 
supra. 

la Tex—Allison v. Wilbarger Coun¬ 
ty, Clv.App., 24 S.W.2d llO-S, 1106, 
quoting Corpus Juris. 

29 C.J. p 4o8 note 88. 

11 . Tex—^Allison v. Wilbarger Coun¬ 
ty, supra, quoting Corpus Juris. 
W.Va.—^ELarner v. Monongalia -Coun¬ 
ty CL, 92 S.E. 781, 80 W.Va. 626. 
13. Tex—Allison v. Wilbarger 

County. Clv.App., 24 S.W.2d 1103, 

I 1105, quoting Corpus Juris. 

I 29 C.J. p 468 note 90. 
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in a different place and serving a different purpose 
IS unauthorized even if it reaches the same objec¬ 
tive as that sought in the petition.18 

It will be presumed that a variation was reason¬ 
able and required by the interests of the public 
and, in the absence of any showing to the contrary, 
the termini as located will be presumed identical 
with those named in the petition.^^ 

If one through whose land the road would run 
agrees that it may be run in a given way, it can¬ 
not be established in any other way without first 
summoning the landowner. 

Variance from report or order. Although slight 
changes have been permitted,ordinarily no change 
will be permitted in the layout from the report of 
the officers designated 8 and a road has been re¬ 
quired to be laid out exactly as ordered by the 
court, substantial compliance being insufficient.!® 
So the termini should be as ordered.®® 

From town line. Under a statute providing for 
the laying of a road on the town line or as near 
thereto as the convenience of the ground will per¬ 
mit, and that the officers may vary the road to one 
side or the other of such line as they think proper, 
several variations from the line of approximately 
five hundred feet have been held authorized.®! 


§ 66. -Length 

Some authorities have sanctioned the establishment 
of a part of the highway applied for; according to oth¬ 
ers, a highway of substantially greater or iess iength 
than that petitioned for or ordered may not be laid out. 

The establishment of only a part of the highway 
applied for has been held in a number of cases to 
be valid;®® but according to other decisions high-* 
way authorities have no power to lay out a high¬ 
way of greater®® or less®^ length than petitioned 
for or ordered. Substantial compliance, however, is 
sufficient,®® and, where a road is properly laid out, 
according to a petition therefor, between the termi¬ 
ni named therein, the fact that it is extended be¬ 
yond such termini over lands not owned by the ob¬ 
jecting party does not invalidate the order opening 
such highway between the points named.®® 

§ 67. -Width 

Statutes fixing the width of public highways or pre¬ 
scribing maximum or minimum widths must be com¬ 
plied with. Variance of the width from that prayed for 
in the petition Is not as a rule material. 

Where a statute fixes the width of public high¬ 
ways, it must generally be complied with;®^ but 
where there is such a statute, it is unnecessary, in 
the establishment of a highway, to recite its width,®® 
and the presumption is that a road laid out is of 


13. Fla.—Baskin v. State ex rel. 
Tracy, 155 So. 656, 116 Fla. 392. 

14. Wla.—State v. Clyde, 109 N.W. 
986, 130 Wls. 159. 

29 C.J. p 458 note 92. 

15. Me.—Cushinsr v. Gay, 23 Me. 9. 
29 C.J. p 458 note 91. 

la ICy.—^Lewls v. Smith, 1 AK. 
Marsh. 158. 

17. Ala.—^Lowndes County Comrs. 

Ct V. Bowie, 34 Ala. 461. 

29 C.J. p 458 note 94 [h]. 

la N.J.—^Whittingham v. Hopkins, 
57 A. 402, 70 N.J.Law 322. 

29 C.J. p 458 note 94. 

19. Ark.—Gibson v. Steadman, 2 S. 
W.2d 1103, 176 Ark. 99. 

BvldezLce held to BTutaln flndlncr 
that highway had not been laid out 
exactly as ordered.—Gibson v. Stead¬ 
man, supra. 

Traveled track outside houndaxy 
The statute providing that, where 
road has been laid out by viewers, 
report of viewers has been confirmed, 
and road has been opened with trav¬ 
eled track within lines of road as 
originally laid out, such lines shall 
remain the boundary lines, is not 
rendered inapplicable if the road at 
any point is outside the boundaries 
fixed by the order.—^Bartholomew ▼. 
Baker, 17 A2d 724. 148 Pa.Super. 149. 


20 ^ Pa.—In re Penn Tp. Road, 24 
Pa.Co. 626. 

29 C.J. p 457 note 79. 

21 . Minn.—Skrove v. Town Board of 
Towns of Belmont and Christiana 
in Jackson County, 191 N.W. 684, 
164 Minn. 118. 

22. N.H.—Spaulding v. Groton, 44 A 
88 , 68 N.H. 77. 

29 G.J. p 458 note 95. 

23. Wash.—^Megrath y. Nickerson, 
64 P. 163, 24 Wash. 235. 

29 C.J. p 459 note 96. 

24. Tex.—^Allison v. Wilbarger 
County, Clv,App., 24 S.W.2d 1103. 

29 C.J. p 459 note 97. 

25. Md.—Riggs V. Wlnterode, 59 A 
762, 100 Md. 439. 

29 C.J. p 469 note 98. 

26. Wis.—State v. O’Connor, 47 N. 
W. 433, 78 Wls. 282. 

29 C.J. p 459 note 99. 

27. Wyo.—George W. Condon Co. v. 
Board of Com’rs of Natrona Coun¬ 
ty, 103 P.2d 401, 66 Wyo. 38. 

29 C.J. p 469 note 2. 

Width neoeBsaxy for xeasoxuble use 
Width of highway necessary for 
most convenient and advantageous 
trailing of sheep across unfenced 
lands is not conclusive on issue of 
width of highway, under grant of 
right of way by federal statute, un¬ 
less such use was reasonable and 
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necessary.—^Bishop v. Hawley, 238 P. 
284, 33 Wyo. 271. 

“Territorial road” 

Road laid in 1844, in pursuance of 
L. 1843-44, c 115, was held to consti¬ 
tute a "territorial rOad,’* and to be, 
therefore, seventy feet in width, not¬ 
withstanding that a part of the road 
includes several miles of "county 
road."—^Dickson v. Davis County, 205 
N.W. 466, 201 Iowa 741. 

Ih Alaska, the sixty-foot road 
width is limited by the tenitoriail 
laws for Alaska to territorial roads 
built or maintained, or built and 
maintained, by the territorial board 
of road commissioners, either by it¬ 
self or in cooperation with the board 
of road commissioners for Alajska, 
and has no application to the roads 
constructed by the Alaska road com¬ 
mission.—Clark v. Taylor, 9 Alaska 
298. 

Xn XTorth Dakota, "the state has an 
easement on the section lines to the 
width of two rods on each side for 
highway purposes.”—^King v. Stark 
County, 266 N.W. 664, 666, 66 N.D. 
467. 

In Texas, the commissioners* court 
cannot establish a road more than 
sixty feet wlda—^Hlll v. Taylor Coun¬ 
ty, Civ.App., 294 S.W. 868—Bryan v- 
McRlnney, Civ.App., 279 S.W. 476. 
28: Iowa.—^Dickson- v. Davis Coun¬ 
ty, 206 N.W. 466, 201 Iowa 741.^ • 
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the statutory width.29 The fixing of the width is 
sometimes left to the discretion of the local au¬ 
thorities,within such limitations as may be fixed 
by a prescription of maximum and minimum 
widths.®^ The width may also be fixed by reference 
to buildings and fences along the way,^^ by negotia¬ 
tion with a landowner, 33 or, as appears supra § 20, 
by user. 

Specification of width in the judgment or order 
is considered infra § 70. 

The center line of the road as opened on the 
ground is the point from which the sides are to be 

determined.34 

Variance, Since the width of highways is gen¬ 
erally fixed by statute or within the discretion of 
the court or officers laying out the highways, a vari¬ 
ance of the width from that prayed for in the pe¬ 
tition is not as a rule material.35 On the other 
hand;- a‘ layout var 3 ring from the statutory limit is 
illegal,3 8 unless the variance is necessary and un¬ 


avoidable ;37 but it has been held that such vari¬ 
ance does not render the proceedings open to col¬ 
lateral attack.38 A limitation as to the width need 
not be observed where land of greater width is do¬ 
nated for the road and the increased width does not 
involve a greater expense.33 A law limiting the 
width of highways cannot be evaded by locating a 
public road next to another public road;^® a high¬ 
way may, however, connect with another highway 
at a very acute angle.^i 

§ 68. - Survey 

A survey should be ordered If essential to the precise 
location of a highway, and must be followed In the ac¬ 
tual layout. Under some statutes, a resurvey may be 
made to ascertain and record the location of a highway 
which has been legally established but the location of 
which has become uncertain. 

If the precise location of a highway cannot oth¬ 
erwise be given, the authorities should order a sur¬ 
vey to be made;42 no survey need be ordered 


SSu Iowa.—^Richardson v. Derry, 284 
N.W. 82, 226 Iowa 178—Harbach- 
eck V. Moorland Telephone Co., 226 
N.W. 171, 208 Iowa 662. 

Wyo.—George W. Condon Co. 
Board of Com'rs of Natrona Coun¬ 
ty, 103 P.2d 401, 66 Wyo. 38. 

29 C.J. p 469 note 2 [a]. 

aOL Cal—^People v. Olsen, 298 P. 648, 
109 Cal.App. 623. 

Minn.—^Petition for Establishment of 
Highway Between Sibley and Ren¬ 
ville Counties, 6 N.W.2d 626. 

29 C.J. p 469 note 3. 

Pallure to spoolfy width 
A statutory provision that all roads 
shall be of a stated width unless the 
county court orders otherwise must 
be considered as i>art of a resolution 
of the county court establishing a 
road but not prescribing Its width.— 
Latourette v. County Court of Clack¬ 
amas County, 265 P. 330, 121 Or. 323. 
Width of right of way 
“The power to lay out and con¬ 
struct a highway Implies the power 
to acquire a right of way having at 
least the minimum statutory width.’* 
—^North Carolina State Highway 
Commission v. Young, 168 S.E. 91, 
93, 200 N.a 603. 

Aot making post roads pubUo roads 
to he constructed and maintained by 
county commissioners does not pro¬ 
hibit their classification by the coun¬ 
ty authorities, as first, second, or 
third class roads.—^Browne v. Ben¬ 
son, 187 S.E. 626, 168 Ga 707. 

* Beport by viewers on width 

Under a statute specifying the 
width' of the right of way for any 
public road, “unless the board of su¬ 
pervisors order a different width," 
prqce^zvgp to establish a road were 


not erroneous because viewers were 
directed to report on the question as 
to how wide the road should be, the 
width of the road as finally fixed 
representing the independent Judg¬ 
ment and action of the supervisors. 
—^Bwlng V. Board of Sup*rs of Nel¬ 
son County, 109 S.B. 474, 181 Va 471. 
81. Cal.—^People v. Olsen, 298 P. 

646, 109 CaLApp. 623. 

29 CJ. p 469 note 8. 

Width greater than minimum 
A statute providing a minimum 
width for highways does not restrict 
them to this width, and a wider road 
may be established when required.— 
f^eople V, Olsen, supra—29 C.J. p 
459 note 3 [b]. 

Bridle path 

Authority to fix the width of a 
highway confers no authority to es¬ 
tablish a bridle path.—^Terry v. Mc- 
Clung, 62 S.E. 366, 104 Va 699. 

38, Masa—Home v. Haverhill, 110 
Mass. 527. 

29 C.J. p 460 note 6. 

33. Deed in return for qultOlaim 
Where county supervisors, acting 

for state In relocating highway, ob¬ 
tained from landowner deed to strip 
of land In consideration of agreement 
to quitclaim to him strip previously 
used as public road, state’s right of 
way Is limited to strip deeded, and 
its claim to wider strip because of 
its previous ownership of abandoned 
road is without merit.—State v. Bix- 
by, 272 F. 639, 34 Aria 435. 

34. Pa—Lenhart v. Wright, 183 A. 
496, 286 Pa 351. 

35. Mo.—In re Essex Ave., 25 S.W. 
891, 121 Mo. 98. 

.29 C.J. p 460 note 8. 
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33. Vt.—Bridgman v. Hardwick, 31 
A 33, 67 Vt 132. 

29 G.J. p 460 note 9. 

37. Neb.—Sanford v. Webster Coun¬ 
ty, 98 N.W. 822, 5 Neb., Unoff., 364, 
29 QJ. p 460 note 10. 

“Peculiar obstacles existing, pre¬ 
venting the road from being of the 
required width, may be of such na¬ 
ture that noncompllance with the 
statute should not be held to be fa¬ 
tal.”—George W. Condon Co. v. Board 
of Com’rs of Natrona County, 103 P. 
2d 401, 408,-56 Wyo. 38. 

8& Iowa—^Knowles v. Muscatine, 20 
Iowa 248. 

39. Ohio.—^Hays v. Lewis, 28 Ohio 
St 326. 

40. Pa—^Bridgewater & Wllkesbarre 
Tump. Road Case, 4 Watts & S. 
89. 

41. Pa—^In re West Plkeland Road, 
68 Pa 471. 

42. Ark.—Walleice v. Desha County, 
109 S.W.2d 950, 194 Ark. 848. 

29 C.J. p 460 note 16. 

Township had authority to oon^ 
ta»ct for surveys of meander lines of 
lake and of county road on side 
thereof, where such surveys were 
necessary to determine whether 
buildings between water line and 
traveled portion of road encroached 
on road.—^McGaughan v. West Bloom¬ 
field Tp., 256 N.W. 645, 268 Mich. 
553. 

Existing aaolMLt highway was held 
not surveyed, bounded, and marked 
out by commissioners’ establishment 
of new lines within existing lines 
capable of being definitely fixed.— 
Gill V. Town Council of Jamestown, 
.133 A 806, 47 R.L 426. ^ . 
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where it is not necessary for such location.'*^ Such 
a survey should be according to the true meridian, 
if one has been established otherwise the course 
and distance should be ascertained by the compass 
with proper allowance for the variation of the nee¬ 
dle.^® A survey must be made by a proper person, 
such as a “competent surveyor,’*46 and be approved 
by the proper authority.47 it need not be made be¬ 
fore the assessment of damages,48 and the presence 
of all the commissioners is not necessary to give it 
validity.48 It must describe the road with certain¬ 
ty,®® by definite monuments it has also been re¬ 
quired to specify the width of the road,®^ but un¬ 
der other authorities this is not necessary.®® 

A survey must not vary from the location or¬ 
dered, ®4 or the location fixed by the viewers,®® and 
must itself be followed in the actual layout.®® 

Conclusiveness. A statutory survey is not con¬ 
clusive.® 7 and no one who is not a party is barred 
by it.®® ^ 

A resurvey may, under some statutes, be made of 
highways which were properly laid out, but which 


§ 69 

have become uncertain by reason of the loss of the 
records of establishment or through other contin¬ 
gencies.®® The only purpose of a resurvey is to 
ascertain the location of a road already legally es¬ 
tablished and make a record of it;®® it is not the 
office of such proceedings to cure original proceed¬ 
ings which were fatally defective.®^ The resurvey 
need not correspond with the original survey,®® 
since to resurvey a highway means to relocate it, 
and the lines may be where originally located or 
may be elsewhere.®® 

A resurvey is made ex parte without notice and 
evidence, and is not binding on adjoining landown¬ 
ers or any other interested person,®4 unless it is 
otherwise provided by statute.®® It has, however, 
the effect of estopping the public from claiming that- 
the road runs on a different line from the sur-^ 
vey.®® 

§ 69. Judgment, Order, or Record 

a. Judgment or order in general 

b. Record in general 


43k Mont.—^Durland v. Prickett, 3S 
P.2d 662, 655, 98 Mont 999. 

“If the road Is accurately describ¬ 
ed In the petition seeking its cre¬ 
ation, if its location and boundaries 
are definitely marked, and if a suffi¬ 
cient plat accompanies the petition, 
it would appear to be idle . 
to order the county surveyor to sur¬ 
vey the road and prepare a plat of 
it”—Durland v. Prickett, supra. 
Survey of exlstixig portloii wuLeoes- 
saiy 

In proceedings for a judicial road, 
it is not necessary to estimate costs 
and damages or make a formal sur¬ 
vey of that part of the road which 
runs on a township line over an ex¬ 
isting road already constructed.—^In 
re Judicial Road in Scott and Le 
Sueur Counties, 194 N.W. 776, 166 
Minn. 327. 

44 , Pa.—In re Frlendsville & Mid¬ 
dleton Road, 16 Pa.Co. 172. 

45 , Del.—Huey v. Richardson, 2 Del. 
206. 

46, 111.—^Brown v. Robertson, 16 N. 
B. 30, 123 Ill. 631, affirming 23 Ill. 
App. 461. 

29 C.J. p 460 note 18. 

Appointment of connty surveyor 
held pexmlsslve, and not mandatory. 
—Durland v. Prickett, 39 P.2d 662, 98 
Mont 399. 

47, Or.—^Miller v. Union County, 86 
P. 3, 48 Or. 266. 

29 C.J. p 460 note 19. 

48, Ill.—Crouse v. Whitlock, 46 Ill. 
App. 260. 


49. N.T.—Marble v. Whitney, 28 N. 
Y. 297. 

sa Mont.—^Pagel v. Fergus County, 
44 P. 86. 17 Mont 586. 

Vt.—^Kidder v. Jennlson, 21 Vt 108. 
51. Or.—Rice v. Douglas County, 
183 P. 768, 93 Or. 661. 

29 C.J. p 460 note 28. 

58, Conn.—Beardslee v. French, 7 
Conn. 126, 18 Am.D. 86. 

53. N.T.—^People v. Salem Highway 
Com’rs, 1 Cow. 23. 

29 C.J. p 461 note 26. 

5A KD.—Semerad v. Dunn County, 
160 N.W. 865, 36 N.D. 487. 

29 aj. p 461 note 26. | 

55. N.D.—^Dunstan v. Jamestown, 72 
N.W. 899, 7 N.D. 1. 

29 C.J. p 461 note 27. 

56. Cal.—^People v. Covell, 62 P.2d 
602, 17 Cal.App.2d 627. 

29 C.J. p 461 note 28. 

Field notes for only part of road 
Even if field notes of proposed road 
through one tract were sufficient, 
they would not authorize laying out 
of remainder of road through other 
tracts as to which field notes had not 
been fumished.^—Jameson v. Erwin, 
Tex.Civ.App., 91 S.W.2d 1129. 
Bstoppti to claim other houndaxies 
Where a road established by user 
is surveyed by the county surveyor 
under direction of the highway com¬ 
missioners, the public is estopped 
from claiming other boundaries for 
the road.—^Posey v. Commissioners 
of Highways, 113 N.K 136, 274 Ill. 
30. 


67. Kan.—State v. Manny, 160' "Pi 

1014, 99 Kan. 140. - ' j ^ 

29 C.J. p 461 notes 29-30. ' ' ' 

6R Kan.—State v. Manny, supra. 

59. Vt.—^Berkshire v. Nelson A Hall 
Co., 105 A. 28, 92 Vt. 440. 

29 C.J. p 461 note 31. 

60l Iowa.—Caulkins v. Ward, 10S N. 

W. 966, 127 Iowa 609. 

29 C.J. p 461 note 32. 

61. Iowa.—Barnes v. Fox, 16 N.W. 
681, 61 Iowa 18. 

68. Vt—Culver v. Fair Haven, 31 A. 
143, 67 Vt 163. 

29 C.J. p 461 note 84. 

Ahseasce of divargenoe 
Under statute authorizing to^ 
highway. commissioners to cause 
insufficiently described highway to 
be ascertained and entered of record 
in town clerk's office, commissioners' 
survey, in absence of evidence of 
divergence between it and boundaries 
established by previous survey, is 
declaratory of location of highway* 
as originally established.—^Beishelm 
V. People, 39 N.Y.S.2d 838. 

63. Vt—Culver v. Fair Haven, 31 
A. 143, 67 Vt 163. 

64. IlL—^Mattoon v. Elliott 102 N.EL 
261, 269 Ill. 72. 

29 C.J. p 461 note 86. 

63- -Iowa.—Caulkins v. Ward, 108 N. 

W. 966, 127 Iowa 609. 

29 C.J. p 461 note 86. 

66. Ill.—Gentleman v. Soule^ 32 HL 
271. 88 AjxlD. 264—^Mattoon v. E8- 
;iQtt i86.m.App. 78, 
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a. Judgment or Ordo: ta General 

It Is generally necessary that there be an order es¬ 
tablishing a highway, and that It be rendered and filed 
within the time prescribed therefor. 

An order establishing a highway is generally nec¬ 
essary,®^ although, under some statutes, the order 
does not become effective unless it is followed by 
action to put the highway in condition for use.®® 
Under other statutes, the establishment of a high¬ 
way follows from the acceptance of the report,®® or 
the filing of the record,^® and a formal order es¬ 
tablishing the highway is not necessary.71 In de¬ 
termining the validity of the order, it must be con¬ 
sidered in its entirety,^® 

PMic announcement A requirement that the 
decision be publicly announced may be considered 
directory, unless injury results from the omission.^® 

Time of rendition. Where the statute provides 
that decision on the application shall be rendered 
within a certain time, there is no jurisdiction to 
render the order after that time,^^ unless for good 
cause there is an adjournment for a reasonable 
time.*^® In the absence of a statutory prohibi¬ 
tion, the order may be entered at a special term,7® 
or at the same term at which the report was re¬ 


ceived,'^'^ or, after hearing the evidence and argu¬ 
ment, the order may be rendered at a special meet¬ 
ing of the commissioners, notwithstanding they had 
agpreed to withhold it until a later date;^® but un¬ 
der some statutes it cannot be made until the term 
after that at which the width is fixed by the court.^® 

Time of filing. A requirement that the order be 
filed within a certain time generally must be strict¬ 
ly complied with,®® unless it is apparent, from the 
language of the statute, that the requirement as to 
the time of filing is directory merely and does not 
go to the validity of the proceedings.®^ If the stat¬ 
ute does not specify the time of filing, it is suffi¬ 
cient if the filing is within a reasonable time.®® 

b. Becord in General 

A record of the proceedings establishing a highway, 
when required by statute, should at least substantially 
comply with the requirements of the statute. 

In the absence of statute, an order for opening 
a road is valid, although not entered on the rec¬ 
ords of the board.®® On the other hand, if the stat¬ 
ute requires the proceedings, or a part thereof, to 
be recorded, at least a substantial compliance with 
such requirement is essential to the establishment 
of the highway,®^ and it has been held that a re¬ 


ar. Minn.—State, by Peterson v. 
Werder, 273 N.W. 714, 200 Minn. 
148. 

Tex—^Rankin v. Noel, ClvJlpp., 185 
S.W. 883. 

29 C.J. p 461 note 41. 

68. Mo.—^Proctor v. Proctor, 4 S.W, 
2d 882, 222 Mo.App. 21. 

69. N.H.—State V. Dover, 10 N.H. 
394. 

29 C.J. p 461 note 39. 

70. Wash.—Sumner v. Peebles, 32 P. 
221, 1000, 5 Wash. 471. 

71. N.H.—State v. Dover, 10 N.H. 
394. 

Wash.—Sumner v. Peebles, 32 P. 221, 
* 1000, 5 Wash. 471. 

29 C.J. p 461 note 38. 

72. Me.—^Inhabitants of Phlppsburgr 
V. Sagradahoc County Com'rs, 141 
A. 96, 127 Me. 42. 

73. Ill.—^McManus v. McDonough, 
107 Ill. 96. 

74. Ill.—Wood V. Springfield High¬ 
way Comrs., 62 IlL 391. 

29 G.J. p 465 note 23. 

Statatoxy regnlremeiit that officials 
"act” within, certain time does not 
require them to render a decision In 
that time, but merely to begin their 
Investigation.—Wells v. Hicks, 27 IlL 
843. 

75- IlL—Wood V. Springfield Hlgh- 
. way Comrs., 62 HL 391. 

76. Tex.—^TerreU v. Tarrant County, 
28 S.W. 867, 8 Tex.Civ.App. 668. 


77. Or.—Morton v. Hood River 
County, 171 P. 584, 88 Or. 144. 

78L Ga—^Anderson v. Howard, 129 
S.R 567, 34 GaApp. 292. 

79. Pa.—^In re Lathrop Tp. Road, 84 
Pa. 126. 

29 C.J. p 465 note 28. 

80. S.D.—-Wayne v. Caldwell, 47 N. 
W. 647, 1 S.D. 483, 86 AznS.R. 750. 

29 C.J. p 467 note 45. 

Pnrpose of ststnte providing that 
when supervisors shall lay out, alter, 
widen, or discontinue any highway, 
they shall make an order therefor 
which together with award of dam¬ 
ages, shall be filed within ten days, 
is to compel supervisors of town to 
act on petitions for the laying out of 
a highway and to avoid a situation 
where by complete Inaction an ap¬ 
peal might be defeated.—Zblewski v. 
Town of New Hope, 8 N.W.2d 366, 
242 Wis. 451. 

81. Wls.—^Hark v. Gladwell, 6 N.W. 
323, 49 Wls. 172. 

88. IlL—Wright v. Mlddlefork High¬ 
way Comrs., 33 N.E. 876, 145 IlL 
48. 

29 C.J. p 467 note 47. 

Where road is on town line divid¬ 
ing towns, the failure to file a dupli¬ 
cate or copy of the order with the 
town clerk of one of the towns un¬ 
til about six months after the road 
had been established, does not de¬ 
stroy the order establishing the road, 
where there is no statutory require- 
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ment as to such filing.—^Freeman v. 
Township of Pine City, 286 N.W. 299, 
205 Minn. 309—29 C.J. p 467 note 47 
[b]. 

83. S.C.—Ford v. Whitaker, 10 S.C. 
L. 5. 

84. U.S.—^Bums v. Multnomah R. 
Co., C.C.Or., 16 F. 177, 8 Sawy. 643. 

Tex—^Willcox v. Jackson, Clv.App., 
124 S.W.2d 189. 

29 aj. p 466 note 87. 

Record held snfflolent 

(1) To show statutory notice of 
construction of highway.—^Harbach- 
eck y. Moorland Telephone Co.r 226 
N.W. 171. 208 Iowa 662. 

(2) To show that required security 
for expenses of application for con¬ 
struction of highway had been given. 
—^Harbacheck v. Moorland Telephone 
Co., supra. 

Report filed by seleotmen laying 
out a highway Is a sufficient record. 
—^Hardy v. Houston, 2 N.H. 309. 
Notice to Jury of view and xetnni 
A requirement that the record 
show service on Jury of view in pro¬ 
ceedings to establish road cannot be 
met by recording one return and hav¬ 
ing commissioners* court recite that 
similar notices and returns were on 
file as to other Jurors.—^HIU v; Tay¬ 
lor County, TexCiv.App., 294 S.W. 
868 . 

Flat and field notes 
Where road is located on section 
line, it necessarily is one half on 
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quirement of the record of the establishment of a 
highway involves the making of a copy of the whole 
proceedings in a book prepared for the purpose.®® 
The fact that a report of an engineer and a mem¬ 
ber of the board, concerning the layout, does not 
appear of record does not affect the legal effect of 
the order of the board or of the establishment of 
the road, where the record shows that such report 
was properly adopted by a resolution of the board.®® 
The purpose of the record is to give notice of the 
establishment of the road,®*^ and to make known 
to individuals how and what part of their lands 
have been appropriated therefor,®® and to this end 
the record should show clearly the facts.®® Per¬ 
sons having actual notice of the establishment are 
of course bound thereby,®® but subsequent pur¬ 
chasers of land are not bound by the proceedings 
for the establishment of a public highway without 
actual or constructive notice thereof.®^ 

Loss of record. In case of a loss of any part of 
the record, such as a report of the commissioners, 
the court may order a certified copy thereof .to be 
made and recorded,®® but this can be done only by 
the act of the court on due investigation,®® and 
there must be record evidence of the missing pa¬ 
pers, or the want of it supplied.®^ The legal exist¬ 
ence of a highway, however, cannot be disputed on 
the ground that the report of the commissioners 
cannot be found among the papers in the clerk’s 
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ofl5ce, where it is established that such report once 
existed, and that the highway has been in use for 
some years.®® 

§ 70. -Form and Contents 

a. In general 

b. Description of highway 

c. Statement of jurisdictional facts ' 

d. Conditional order 

a. In Geneial 

The Judgment or order for the layout of the highway 
should be made In plain terms, should state what pre¬ 
liminary steps were taken, and should contain appro¬ 
priate provisions with respect to the construction of the 
highway and the rights of persons affected thereby. It 
should be signed as prescribed by statute. 

The judgment or order for the layout of a high¬ 
way should be made in plain terms;®® an order for 
a survey is not sufficient as an order for the opening 
of a highway.®'^ Technical terminology, however, 
is not required;®® and it has been held that an or¬ 
der for the record of the highway is sufficient as 
an order of establishment.®® The order ordinarily 
should state what preliminary steps were taken,^ 
except where the statute provides that the record or 
a certified copy thereof shall constitute prima facie 
evidence that such steps have been taken.® Jt 
should also apportion the expense,® award and set¬ 
tle damages,^ fix the time within which the road 


each side thereof, and absence of plat 
or field notes is immaterial.—^Harba- 
check V. Moorland Telephone Co., 226 
N.W. 171, 208 Iowa 652. 

Beoord of roads 

A statute srivinff county commis¬ 
sioners until a given date to make a 
record of all highways in the county 
and providing that no other roads 
shall be highways unless and until 
lawfully established as such by ofil- 
clal authority, Indicates policy that 
roads should be shown on the rec¬ 
ords.—George W. Condon Co. v. 
Board of Com'rs of Natrona County, 
103 P.2d 401, 56 Wyo. 88. 

85. Ohio.—State v. Carman, Tapp. 
194. 

29 C.J. p 466 note 89. 

88. N.C.—Merrell v. Bridges, 196 S. 
B. 874, 213 N.C. 123. 

87. Colo.—^Lieber v. People, 81 P. 
270, 88 Colo. 493—^Weld County v. 
Ingram, 73 P. 37, 81 Colo. 319. 

Va.—Bare v. Williams, 45 S.B. 331, 
101 Va. 800. 

88. Colo.—Lleber v. People, 81 P. 
270, 33 Colo. 493. 

Va.—Bare v. Williams, 45 S.B. 331, 
101 Va. 800. 

89. Me.—Orono v. Penobscot Coun¬ 
ty, 30 Me. 802. 


Wash.—Sumner v. Peebles, 32 P. 221, 
1000, 6 Wash. 471. 

9a Colo.—Weld County v. Ingram, 
73 P. 37, 31 Colo. 319. 

91. Colo.—Lieber v. People, 81 P. 
270, 83 Colo, 493—Weld County v. 
Ingram, 73 P. 87, 81 Colo. 319. 

29 C.J. p 466 note 44. 

98. N.J.—^Frame v. Boyd, 86 N.J. 
Law 457. 

Supplying lost or destroyed records 
generally see the C.J.S. title Hec- 
ord §§ 42-52, also 58 C.J. p 684 
note 60-p 642 note 39. 

93. Pa.—In re Howell’s Mills State 
Boad, 6 Whart. 362. 

29 C.J. p 466 note 37 [d] (8). 

94. Pa.—^In re Howell's Mills State 
Boad, supra. 

95. Kan.—State v. Atchison, T. & S. 
F. By. Co., 147 P. 801, 96 Kan. 22— 
State V. O'Laughlin, 29 Kan. 20. 

98. Neb.—Oyler v. Bose, 66 N.W. 

1099, 48 Neb. 211. 

29 C.J. p 462 note 43. 

97- Neb.—Oyler v. Bose, supra. 

98. Me.—Windham v. Cumberland 
County, 26 Me. 406. 

N.T.—Tucker v, Bankln, 16 Barb. 471, 

99. Colo.—^Boulder County v. Brier- 
ly, 88 P. 869, 39 Colo. 99. 
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lowcL —Larson v. Fitzgerald, 64 N.W. 

441, 87 Iowa 402. 

29 C.J. p 462 note 46. 

1. Tex.—Missouri, K. & T. B. Co. v. 

Austin, Civ.App., 40 S.W. 36- 
29 C.J. p 462 note 46. 

8. Ill.—^Bodgers v. Hess, 166 N.TL 
811, 325 Ill. 608. 

Presumption of regularity generally 
see infta S 78. 

3. Me.—Plngree v. Penobscot Coun¬ 
ty, 30 Me. 361. 

Miss.—^Illinois Cent. B. Co. v. Swalip, 
36 So. 147, 83 Miss. 631. 

Expense oil oonstles, and not on 
' towns 

Under a statute placing the pro¬ 
portionate expense of establishing a 
highway on the counties through 
which it runs, an order laying out 
highways running into two counties, 
should not cast on the town organi¬ 
zation through which the highways 
pass the obligation of opening them 
for public travel, nor relieve the 
counties therefrom.—^In re Highways 
In Fillmore and Houston Counties, 
191 N.W. 698, 164 Minn. 246. 

4i U.S.—Threedy v. Brennan, B.C. 
Wls., 40 F.Supp. 69, affirmed, C. 
C.A., 181 F.2d 488. 
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shall he constructed,® give the landowner time to re¬ 
move his property,® and direct the proper officer to 
open the road and keep it in repair.*^ Clerical er¬ 
rors in the judgment will not invalidate it;® and 
mere omissions which do not affect the jurisdiction 
of the court or board do not affect the validity of 
the proceedings.® If the order laying out a road is 
invalid, the board cannot give effect thereto by a 
subsequent order attempting to ratify and validate 
it.i0 

Necessity of highway. It is not necessary that 
.the order recite any determination as to the neces¬ 
sity of the highway,unless such an adjudication 
is expressly required by statute.^® 

Signature. An order of layout must be sig^ied 
either by the whole board of commissioners,^® or 
by the chairman^^ or president,^® as may be re¬ 
quired by statute. Where an order is signed by 
only two without reciting a meeting of the three 
or notice' to the third, it is void unless it appears 
that there were only two commissioners but, un¬ 
der such circumstances, it will not be presumed that 
there was not a third commissioner.^^ One com¬ 
missioner cannot sign the name of another without 
his immediate assent and direction ;i® nor can he 


give authority to his associate commissioner to sign 
his name to the order in his absence, and when the 
survey shall be completed.^® 

Approval. Unless so required, an order of a 
county board establishing a state road need not be 
approved by the state highway commission.®® 

b. Description of Highway 

The order should contain an accurate and definite 
description of the highway established, Including its 
width. 

An accurate and definite description of the high¬ 
way is essential to the validity of the final order 
establishing it,®i and if the description is insufficient 
as to a part of the proposed highway it has been 
held insufficient as to all,®® at least in the absence 
of any apparent reason for regarding the whole 
proposed road otherwise than as an entirety.®® 
Technical accuracy is not required,®^ especially 
where the road has been opened and in use by the 
public for a number of years;®® but the descrip¬ 
tion must be so definite as to be intelligible to a rea¬ 
sonably intelligent man,®® and such as to enable a 
person conversant with such matters to trace the 
road out on the ground,®*^ and where an order 


Hinn.—^Xn re Judicial Road in Scott 
and Le Sueur Counties, 194 N.W. 
775^ 166 Minn. 327. 

Wis.—Town of Buchanan v. Wolfln- 
ger, 298 N.W. 176, 237 WIs. 662— 
State ex rel. Van Coulter v. Fad- 
den, 242 N.W. 899, 209 Wis. 1. 

29 C.J. p 462 note 48. 

6. 'Minn.—In re Judicial Road in 
Scott and Le Sueur Counties, 194 
N.W. 776, 166 Minn. 32l 
. yt.-^Patchin v. Doolittle. 3 Vt. 467. 
Order held Told 

An order for laying out road, to be 
done in three parts covering one year 
each. Is void under statute limiting 
time for opening way to two years.— 
Inhabitants of Phlppsburg v. Saga¬ 
dahoc County Com'rs, 141 A. 96, 127 
Me. 42. 

Omissloxi, but farther hearing dL 
rented 

In proceedinfins for a Judicial road, 
the fact that the court did not fix the 
time and manner of opening a road 
in the oMer establishing it, but di¬ 
rected a further hearing for the pur¬ 
pose of determining that question 
and the question as to the apportion¬ 
ment of costa and damages, did not 
affect the validity of the proceedings. 
' —^In re Judicial Road in Scott and 
Le Sueur Counties, 194 N.W. 776, 166 
Minn. -327. 

a Masa—Commonwealth v. West- 
borough, 3 Mass. 406. 

29 C.J. p 462 note 60. 


7. Ind.—Glendennlng v. Stahley, 91 
N.E. 234, 173 Ind. 674. 
a Mass.—Monterey v. Berkshire 
County, 7 Cush. 394. 

Minn.—Banse v. Clark, 71 N.W. 819, 
69 Minn. 63. 

Wis.—State v. Miller, 117 N.W. 809, 
136 Wis. 344. 

9. Minn.—^In re Judicial Road in 
Scott and Le Sueur Counties, 194 
N.W. 775, 166 Minn. 327. 

la Miss.—^Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

Board has no power to give retro¬ 
active effect to order attempting to 
ratify and validate a previous order 
to lay out, alter, or change a road, 
and recite that the necessary Juris¬ 
dictional facts were found or adjudi¬ 
cated at a previous meeting of the 
board.—Ferguson v. Seward, supra. 

11. Neb.—McNair v. Stale, 41 N. 
W. 1099, 26 Neb. 267. 

29 CJ. p 462 note 64. 

12. R.I.—^Hunter v. Newport, 6 R.I. 
325. 

29 C.J. p 462 note 65. 

13; N.Y.—People v. Hynds, 30 N.T. 
470, afElrming 27 Barb. 94. 

14. Wis.—Glllett v. McGonlgal, 49 
N.W. 814, 80 Wis. 168. 

15. Ill.—Schuyler County Highway 
Comrs. y. Missouri Bridge & Iron 
Co., 173 IlLApp. 435, affirmed 100 
N.E. 239, 266 Ill. 348. 
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Idi N.Y.—Simmons v. Sines, 4 Abb. 

Dec. 246, 4 Keyes 153. 

29 C.J. p 464 note 1. 

17. N.Y.—Simmons v. Sines, supra. 
29 C.J. p 464 note 1 [a]. 

18. Wis.—State v. James, 4 Wis. 408. 

19. N.Y.—Todd v. Todd. 8 Hun 298, 
6 Thomps. & C. 631. 

2a Minn.—State v. Anding, 166 N. 
W. 1048, 132 Minn. 36. 

21. Ark.—Bums v. Harrington, 267 
S.W. 729, 162 Ark. 162. 

Minn.—^Ingelson v. Olson, 272 N.W. 

270, 199 Minn. 422, 110 A.L.R. 167. 
Tex.—^HUl V. Taylor County, Civ. 

App., 294 S.W. 868. 

29 C.J. p 462 note 56. 

Besczlptioxi held soffideiLtly certain 
Minn.—^Ingelson v. Olson, 272 N.W. 

270, 199 Minn. 422, 110 A.L.R. 167. 
29 C.J. p 462 note 56 [a]. 

22. Minn.—Sonnek v. Minnesota 
Lake, 62 N.W. 961, 60 Minn. 668. 

29 C.J. p 462 note 57. 

23; Minn.—Sonnek v. Minnesota 
Lake, supra. 

24. Ind.—Souers v. Stahl, 109 N.B. 
796, 59 Ind.App. 643. 

26. Pa.—In re Union Township 
Road, 29 Pa.Super. 673. 

29 C.J. p 462 note 56 [b]. 

2a N.D.—Semerad v. Dunn County, 
160 N.W. 866, 86 N.D. 437. 

27. Ark.—Wallace v. Desha County, 
109 S.W.2d 960, 194 Ark. 848. 

29 C.J. p 468 note 60. 
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fails in this particular, it will be void and of no 
effect.^® The description may, however, be aided 
by reference to the application if the latter contains 
a sufficient description,29 or to the report,^® or to 
a particular plan.®! It is generally sufficient if the 
proceedings taken as a whole sufficiently indicate 
the route and termini of the road to enable it to be 
located without excessive difficulty.®® 

It is sufficient to state the center line of the road 
with accuracy, with a specification of the width on 
each side thereof;®® and if it is not stated whether 
the line named is the center line or a side line, it 
will be presumed to be the former,®^ unless such 
presumption is plainly excluded,®® as where the 
line named is a river bank,®® or the boundary of a 
railroad right of way.®^ 

Survey. Under some statutes the survey of the 
highway must be incorporated in the order;®® but 
the filing of a survey does not avail to cure an in¬ 


§ 70 

sufficient description if it is neither ■ incorporated 
nor referred to in the order.®® 

Width. It has been held that, where the statute 
does not fix the width of the highway, it must be 
stated in the order or previous proceedings,^® and 
under some statutes such a statement is expressly 
required.^! In some states, however, no statement 

as to the width is necessary,^® ^nd even where it is 

required it is held that an order not specifying the 
width will be good as against collateral attack, 4* 
especially where the road has been traveled and 
worked for many years.^^ A reference to the pe¬ 
tition which states the width is a sufficient des¬ 
ignation thereof,^® but such reference has been held 
insufficient where it does not appear that the pe¬ 
tition stated the width and there is no statutory re¬ 
quirement that it should do so,^® or where the width 
stated was indefinite.^*^ Where the statute names 
a width, it is unnecessary to state any width in the 
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as. Ark.—Burns v. Harringrton, 257 
S.W. 729, 162 Ark. 162. 

29 C.J. p 463 note 61. 

DesoiiptioxLB lidld void for imoeTtalxu 
ty 

(1) Commencing at point In cer¬ 
tain quarter of stated quarter sec¬ 
tion where named road crosses sec¬ 
tion line, “thence south along said 
fence row to the SW comer of said 
field; thence east along said fence 
2660 feet,'* within named person’s 
field.—Wallace v. Desha County, 109 
S.W.2d 950, 194 Ark. 848. 

(2) Where the order made no ref¬ 
erence to any survey, and the route 
was not marked or designated except 
in a general and indefinite way, and 
there was nothing to Indicate how or 
where the lands of the respective 
owners would be crossed, except that 
one terminus of the road would in¬ 
tersect the county road at a certain 
place.—Bums v. Harrlngrton, 257 S. 
W. 729, 162 Ark. 162. 

(3) Other descriptions held void 
for uncertainty see 29 C.J. p 463 
note 61 [a]. 

2d. N.T.—Satterly v. Winne, 4 N.H. 

. 186, 101 N.Y. 218. 

29 C.J. p 463 note 62. 

Sa Oa.—Brown v. Sams, 45 S.S]. 
719, 119 Ga. 22. 

31. Mass.—Gilkey v. Watertown, 5 
N.H. 162, 141 Mass. 817—Stone v. 
Cambridge, 6 Cush. 270. 

KH.—Hall v. Manchester, 89 N.BL 
296. 

32. Cal.—^Humboldt County v. Dins- 
more, 17 P. 710, 75 CaL 604. 

Kan.—State v. Paul, 213 P. 166, 112 
Kan. 826. 

Minn.—jlngelson v. Olson, 272 N.W. 

270, 199 Minn. 422, 110_A.L.Il. 167. 
^29 aJ. p '463 note 66. 


Dlatanoe controlled by statement 
In construing order laying out 
road, distance stated therein as 
“thence due west about 5 rods or 
until it strikes the division line" was 
controlled by statement that high¬ 
way was to run until it struck divi¬ 
sion line.—^Ingelson v. Olson, supra. 
Bnnniog line on wrong side 
If the location Is otherwise clear¬ 
ly determinable from the record, It 
is immaterial that the surveyor call¬ 
ed to aid the viewers of a road peti¬ 
tioned for along the east side of a 
railroad right of way ran his line 
on the west side of the proposed road 
Instead of along its center according 
to the general custom of land sur¬ 
veyors.—State v. Paul, 218 P. 166, 
112 Kan. 826. 

33. N.T.—^People v. Haverstraw, 20 
N.T.S. 7—People v. Redhook High¬ 
way Com’rs., 18 Wend. 310. 

Wls.—Shlllock V. Jones, 132 N.W, 
908, 147 Wls. 119. 

34. Tex.—^Harrell v. Hill County, 
Clv.App., 81 S.W.2d 686, error dis¬ 
missed. 

29 C.J. p 468 note 67. 

Where road a« laid out runs along 
boundary line, line is deemed to be 
in the center and with equal width 
of land on each side thereof.—^Har¬ 
rell V. Hill County, supra. 

35. CaL—Graham v. Ballard, 106 P. 
215, 167 Cal. 96—PTeshour v. Hlhn, 
•34 P. 87, 99 Cal. 443. 

33. Ind.—^Hays v. State, 8 Ind. 425. 

37. Ind.—^McjDonald v. Payne,. 16 N. 
B. 795, 114 Ind. 369. 

38. N.T.—^Matter of De Camp, 46 N. 
T.S, 298, 19 APP.D1V. 664—Pratt v. 
People, 13 Hun 664. 

29 C.J. p 463 note 71. 
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39. N.T.—Matter of De Camp, 46 N. 
T.S. 293, 19 App.Dlv. 664. 

4a Vt—State v. Leicester, 33 Vt. 
653. 

29 C.J. p 463 note 74. 

Width as fixed by viewers see supra 
5 67. 

Effect of subsequeut order 
Where the petition, surveyor’s 
port and description, the right of 
way deed, and the order establish^ 
ing the road, all call for a road of a 
certain width, the fact that the court 
subsequently ordered the surveyor to 
lay out a road of a different width 
is a mere irregularity and does not 
Invalidate the previous order estab¬ 
lishing the road.—^Hall v. Flag Spe¬ 
cial Road Dist., Mo.App., 296 S.W. 
164. 

41. Ind.—Helms v. Bell, 68 N.BL 707, 
166 Ind. 602. 

Pa—^In re Hempfield Tp. Road, 16 A. 

738, 122 Pa. 439. 

29 C.J. p 463 note 75. 

42. R.I.—Clarke v. South Kings¬ 
town, 27 A. 386, 18 R.L 283—^Bo^^- 
ton & P. R. Corp. v. Lincoln, ]i8 
R.I. 706. 

43. Ill.—Clay County Highway 
Comrs. V. Harrison. 108 IlL 398. 

29 C.J. p 464 note 77. 

44. Ill.—Pearce v. Gilmer, 64 IlL 25. 

45. Mo.—^Rose v. Kansas City, 80 S. 
W. 618. 128 Mo. 186. 

29 C.J. p *464 note 79. 

48. . 'Ind.—^Hudson v. Voreis, 34 N.B. 
503, 134 Ind. 642. 

'j i ‘ 

417. Ind.—Stauffenberg v. Makeever, 
12£» N.B. 584, 72 Ind.i^p.. 86. _ 
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order,or, if the order states a width, it must be 
within the limits specified in the statute.^^ 

' & Statement of Jurisdictional Facts 

Facts showing Jurisdiction, Including notice, to make 
the order establishing the highway, should be stated in 
the record. 

The general rule is that the facts showing juris¬ 
diction to make the order establishing the highway 
must appear on the face of the record of the pro¬ 
ceedings,5® both with respect to the subject matter 
and to the persons whose land is sought to be ap¬ 
propriated,^^ and if the order fails to show such 
facts they cannot be supplied by a subsequent or¬ 
der reciting that the jurisdictional facts had been 
found at the time of the previous order.52 No 
facts can be presumed in aid of such jurisdiction.^^ 
However, it seems that, where the statute names 
particular matters to be placed on the record, it is 
not necessary to set out other jurisdictional facts 
therein.®^ 

Notice, being jurisdictional, as stated supra § 60, 
must appear from the record,®^ and cannot be pre¬ 
sumed.®® The record need not, however, show 
particulars about the notice;®*^ and where it ap¬ 
pears that notice was duly given, it will be pre¬ 
sumed that such notice was properly served,®® pub¬ 
lished,®® or posted.®® On proof of posting, it will 
be presumed that it was put up in the manner re¬ 
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quired by law,®^ for a sufiicient length of time,®® 
in public places.®® 

d. Conditional Order 

A conditional order making the opening of the high¬ 
way contingent on the performance of certain acts by 
the petitioners, or other persons benefited, may be made, 
under some statutes. 

While orders lajdng out highways are neces¬ 
sarily conditional in the sense that they are subject 
to the payment of claims for damages by landown- 
ers,®4 there is a conflict of authority on the general 
question of the power to make such orders contin¬ 
gent on the performance of some act by individu¬ 
als.®® In some states, it has been held, in view of 
the wording of the statutes, that a condition thus 
leaving the effect of the order in abeyance is in¬ 
valid,®® and that such an order is not final.®*^ On 
the other hand an order making the opening of the 
highway conditional on the payment of damages or 
expenses by the petitioners or other persons bene¬ 
fited by the road has been held valid,®® and, under 
some statutes, such a condition is expressly re¬ 
quired;®® but the order is not rendered defective 
because of its failure to fix a time for the perform¬ 
ance of the condition.*^® Sudi a requirement, if 
made, should be plainly stated or the language such 
that this is clearly to be implied, for the burden of 
expense in establishing highways, in the absence of 
anything to the contrary, is assumed to be appro- 
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48. Tex.—Scaling v. Denny, 125 S. 
W. 351, 58 Tex.Clv.App. 279. 

29 CJ. p 464 note 82. 

49. StatemexEt lield snilloleint 
Iowa.—Baird v. Johnston, 297 N.W. 

3X5, <230 Iowa 161. 

50. Miss.—Aden v. Board of Sup'rs 
of Issaquena County, 107 So. 753, 
142 Miss. 696—Craft v. Desoto 
County, 31 So. 204. 79 Miss. 618. 

Mo.—Clay County Court v. Baker, 
241 S.W. 447, 210 Mo.App. 66. 

MonL—Warren v. Chouteau County, 
265 P. 676. 680, 82 Mont. 115, cit¬ 
ing CoipiUi Juris. 

29 C.J. p 464 note 83. 

Sfaets to he stated 

(1) That petition was duly signed. 
—^Thatcher v. Crlsman, 39 P. 886, 6 
Colo.App. 49. 

(2) That certain number of signers 
of petition were freeholders or house¬ 
holders of county.—^Aden v. Board of 
Sup'rs of Issaquena County, 167 So. 
753. 142 Miss. 696. 

Sufficiency of recitals of Jurisdiction¬ 
al facts see infra S 73. 

61. Colo.—Goerke v. Manltou, 139 P. 

1049, 25 Colo.App. 482. 

Or.—State v. Officer, 4 Or. 180. 

SSL Misa—^Ferguson v. Seward, 111 
So. 536, 146 Mlsa 613. 


Supplying Jurisdictional facts by 
proof aliunde see infra 9 73. 

53. Mont.—Warren v. Chouteau 

County, 265 P. 676, 680, 82 Mont. 
115, citing Corpus Juris. 

29 C.J. p 464 note 85. 

54. Ohio.—McClelland v. Miller, 28 
Ohio St 488. 

29 €.J. p 464 note 86. 

55. Iowa—^McKinley y. Lucas Coun¬ 
ty, 244 N.W. 663, 215 Iowa 46. 

Vt—^Berkshire y. Nelson & Hall Co., 
106 A. 28, 93 Vt 440. 

29 C.J. p 464 note 88. 

66. Vt—^Barber v. Vinton, 73 A. 881, 
83 Vt 327. 

57. Ala—^Lowndes County Comrs. 
Ct y. Bowie, 34 Ala 461. 

Tex.—^Ross y. Veltmann, Clv.App., 
161 S.W. 1073. 

29 CJ. p 464 note 90. 

58. Wis.—State v. Boemer, 149 N.W. 
766, 159 Wis. 201. 

59. Kan.—Crawford v. Blk County, 
4 P. 1011. 32 Kan, 55c. 

60i Iowa—^Larson y. Fitzgerald, 64 
N.W. 441, 87 Iowa 402—State v. 
Anderson, 39 Iowa 274—^Woolsey 
y. Hamilton County, 32 Iowa 130. 
61. Iowa—State y. Anderson, 38 
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Iowa 274—Woolsey v. Hamilton 
County, 33 Iowa 130. 

62. Iowa—McCollister y. Shuey, 24 
Iowa 362. 

63. Iowa.—Carr v. Payette County, 
37 Iowa 608. 

64. Ga—^Brown v. Sams, 46 S.B. 719, 
119 Ga 22. 

65. Kan.—Bice v. Ard, 143 P. 418, 
93 ICan. 165. 

N.H—Dudley y. Cllley, 6 N.H 
558. 

29 CJ. p 465 note 6. 

67. Ill.—Linblom y. Bamsey, 75 IlL 
246. 

68. Me.—^Patridge y. Ballard, 2 Me. 
50. 

Miss.—^Illinois Cent B. Co. y. Swalm, 
86 So. 147, 83 Miss. 631. 

29 C.J. p 465 note 8. 

69. Iowa—Yengel y. Allen, 161 N.W. 
631, 179 Iowa 633. 

29 CJ. p 465 note 9. ' 

Com^Uanco with oondltiou is es¬ 
sential to legal establishment of 

highway.—^McKinley v. Lucas Coun¬ 
ty. 244 N.W. 663, 215 Iowa 46. 

7a Iowa—^Brown y. Ellis, 126 Iowa 
85. 
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priate for the county to bear.^l it has also been 
held that the court or commissioners may, in the 
exercise of a sound discretion, impose as a condi¬ 
tion that the right of way be donated,'^2 or that pe¬ 
titioners place the road in a certain condition,^^3 
or give bond to construct a ford.*^^ Other condi¬ 
tions have been held to render the order void, as 
where there is an attempt to impose thereby an il¬ 
legal burden on the municipality,*^5 or to bind the 
petitioner for the road to construct and maintain a 
fence to protect the owner through whose land the 
road will run,"^® or where it is provided that a high¬ 
way shall be used only during a certain part of the 
year,'^'^ or where the condition annexed is in viola¬ 
tion of statute.*^® However, the imposition of un¬ 
authorized conditions does not necessarily render 
void the whole order laying out a road,*^® unless so 
intimately connected therewith that they cannot be 
rejected without vitiating the whole proceeding.®® 
The due performance of a prescribed condition has 
been held to make such an order effective without 
further action,®^ and the validity of the condition 
is immaterial.®® Delay in performance may be ex¬ 
cused under proper circumstances.®® 

§ 71. -Amendment 

The record may he amended aa to ministerial de¬ 
tects, or Irregularities. 

The record of proceedings may be amended nunc 
pro tunc if there is matter of record authorizing 


it.®* Where there is a mistake in making up the 
record, so that it does not correctly express the ac¬ 
tion of the tribunal, it may be amended so as to 
conform to the truth,®® even after certiorari to re¬ 
view the proceedings has been instituted;®® and 
where, .die record is amended in a proper and legal 
manner, it has the.same force and effect as though 
originally made as amended, and can no more be 
contradicted by parol than any other lawful rec¬ 
ord.®*^ However, the record cannot be amended so 
as to make an entirely different decision on proof 
that the tribunal would have made the latter deci¬ 
sion if the members of the court had had a better 
understanding of the law;®® nor may amendment 
be employed to alter or review what has been done 
judicially, but only as to ministerial acts.®® 

§ 72. -Review and Setting Aside 

By some authorities, a court or board having power 
to order the laying out of a highway has no authority to 
review or set aside such order; but there are other au¬ 
thorities to the contrary. 

It has been held that a court or statutory board 
having power to lay out a highway exhausts its 
authority by the layout and has no implied author¬ 
ity to review or reverse it,®® either at the same or 
at a subsequent term, even though afterward con¬ 
vinced that it was wrong.®^ However, there are 
adjudications to the contrary,®® and it has' been 
held that until vested rights are acquired by others 
the court or board may revoke its^ order arid cari- 


TL Iowa.—^Tengrel v. Allen, 161 N.W. 
631, 179 Iowa 633. 

72. Tex.—Tjrree v. Navarro County 
Road Dlst. No. 6, Clv;App., 199 S. 
W. 644. 

73. Iowa.—^Yengel v. Allen, 161 N. 
W. 631, 179 Iowa 333. 

■29 C.J. p 465 note 12. 

74. Kan.—Rice v. Ard, 143 P. 418, 
93 Kan. 163. 

75. Me.—^Acton v. York County, 77 
Me. 128. 

Mass.—Braintree v. Norfolk, 8 Cush. 
-546. 

29 C.J. p 466 note 14. 

70. Mo.—Bngler v. Knoblaugh, 110 
S.W. 16, 131 Mo.App. 481. 

29 C.J. p 466 note 15. 

77, Mass.—^Holcomb v. Moore, 4 Al¬ 
len 629. 

78, N.H.—^Brown v. Brown, 61 N.H. 
367—Brown v. Brown, 50 N.H. 538 
—^Dudley v. Butler, 10 N.H. 281. 

79, Ill.—Rich V. Gow. 19 IlLApp. 8L 
N.H.—Dudley v. CUley, 5 N.H. 658. 

•0, Me.—^Acton v. York County, 77 
, Me. 138. 

N.H.—Brown v. Browi^ 60 N.H. 388. 


81. Iowa.—^McBlroy v. Hite, 185 N. 
W. 20, 164 Iowa 458. 

29 C.J. p 465 note QO. 

82. Iowa.—^Yengel v. Allen, 161 N. 
W. 631, 179 Iowa 633. 

83. Iowa.—^Yengel v. Allen, supra. 

29 C.J. p 465 note 22. 

84. Ala.—^Lowndes County Comrs. 
Ct. V. Hearne, 59 Ala. 371. 

29 C.J. p 465 note 29. 

85. Ala.—^Kirby v. Marshall County 
Com’rs, 65 So. 163, 186 Ala. 611. 

Ill.—^Du Pago County v. Winfield 
Highway Com'rs., 32 N.H. 269, 142 
Ill. 607. 

Pa.—In re Petition for Appointment 
of a Jury of View to Lay Out and 
Open a Road in Upper Providence 
Tp., 64 Montg.Co. 140. 

29 C.J. p 465 note 29, p 466 note 30. 
Before next term 
Where exceptions are filed to the 
report or where a proceeding for re¬ 
view is pending, the court may act 
at any time to rectify Its omission to 
fix the width of the road at a -time 
sufficiently long before the term next 
following the supplemental order, In 
order to allow the filing of exceptions 
before the beginning of that term.— 
In re Petition for Appoin^ent of a 

1005 


Jury of View to Lay Out and Open a 
Road In Upper Providence Tp.^ supra. 

80. Ala.—^Klrby v. Marshall County 
Comrs. Ct., 65 So. 163, 186 Ala. 611. 
Certiorari generally see Infra 3 88. 

87. Ill.—^Du Page County v. Martin, 
39 IlLApp. 298, affirmed 32 N.H. 
269, 142 111. 607. 

88. N.H.—In re Brown, 51 N.H: '367. 

89. N.Y.—^Hallock v. Woolsey, “23 
Wend. 828, following Woolsey v. 
Tompkins, *23 Wend. 324. ' s'e 

90L Ind.—^Robson v. Richey," 65-'N.H. 

1032, 169 Ind. 660. 

29 C.J. p 467 note 49. I 

Appellate review see Infra §6 78-87. 
Certiorari see infra S 88. 

9L Ind.—^Robson v. Richey, 65 N.H. 
1032, 159 Ind. 660. 

92. Kan.—State v. Board of Com'rs 
of Jefferson County, 9 P.2d 637, 136 
Kan. 7. 

29 C.J. p 467 note 61. 

Coaaty oonuulssioiLars at saiiLe ses- 
■lon four days subseguent to order 
in matter of opening of road have 
jurisdiction to set aside order.—State 
V. Board of Com’rs of Jefferson Coun¬ 
ty, supra. 
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cel its designation of a highway.® ^ it has also been 
held that so long as the order remains unexecuted 
the board has power to change it;®^ and that, 
where a board of county commissioners rejects a 
report of viewers appointed by it to lay out and lo¬ 
cate a public road, such board may at the same 
session reconsider its action by which the report 
was rejected.®® The institution of a suit to set 
aside an order made on the petition of freeholders, 
does not deprive the commissioner’s court of au¬ 
thority to enter an order opening the road of its 
own motion.®® 

§ 73. — Operation and Eff^t 

a. Conclusiveness 

b. Presumption of regularity 

c. Extrinsic evidence to sustain record 

d. Recitals of jurisdictional facts 

e. Refusal of road as bar to subsequent 

application 

a. OoncltLsiveiLess 

An order, of a court or board, establishing a high¬ 
way, Is generally conclusive as to matters decided by it, 
within its Jurisdiction. 

Where the proper tribunal has acted on a layout 
of a road as to matters within its jurisdiction, its 
decision is conclusive®^ and res judicata,®® until va¬ 


cated or declared void in a direct proceeding 
brought for that purpose, and another court may not 
annul or revise the order, unless it is clearly shown 
that the court or board, in establishing the highway, 
transcended its powers, was guilty of fraud or col¬ 
lusion, or grossly abused its discretion,®® or unless 
the validity of the order has been affected by in¬ 
tervening vested rights.^ The order is conclusive, 
however, only as to matters within the jurisdiction 
of such tribunal® which are directly in issue, and 
actually adjudicated,® as a result of proceedings 
conducted according to the statutes authorizing 
them.^ 

b. Presumption of Eegularity 

Where jurisdiction Is apparent, It will be presumed lir 
aid of the order that every fact necessary to Its validity- 
existed and that all preliminary steps were taken. 

Where jurisdiction appears, it will be presumed in 
aid of the order that every fact necessary to its 
validity existed and that all necessary preliminary 
steps were taken;® and in some states this rule ob¬ 
tains by virtue of a statutory provision to the ef¬ 
fect that the order of establishment shall be prima 
facie evidence of the regularity of the proceedings,® 
but such a provision does not dispense with an af¬ 
firmative showing of jurisdiction.'^ The presump¬ 
tion of regularity is especially applicable after lapse 
of time,® or after there has been a user of the high- 


98. Tex.—Heathxnan v. Slnerletary, 
Com.App., 13 S.W.2d 160—^Norwood 
- V. Taylor County, Clv.App„ 93 S.W. 
3d 573, error dismiased. 

94. Cal.—^Burkett v. San Joaquin 
County, 18 Cal. 702. 

29 C.J. p 467 note 52. 

95. Kan.—Hlggrlna v. Curtla, 18 P. 
207. 39 Kan. 283. 

9& Tex.—^Doughty v. DePee, Civ. 
App., 16'2 S.W.2d 404, error refused. 

97- Minn.—^Hauschlld v. Commis¬ 
sioners of Lyon and Lincoln Coun¬ 
ties. 233 N.W. 827. 182 Minn. 123. 
Tex.—^Doughty v. DeFee, Olv.App., 
152 S.W. 2d 404, error refused—^Mc- 
Closkey v. Helnen, C^v.App., 266 S. 
W. 198. 

WaalL—State v. Superior Court In 
and for Walla Walla County, 323 P. 

3. 128 Wash. 460. 

29 C.J. p 467 note 54. 

Baoozdad xoad retnm cannot be ad¬ 
judged void except in direct proceed¬ 
ings to set It aside.—Cline v. State 
Highway Conunlsslon, 141 A. 677, 6 
N.J.M1SC. 381. 

Operation and effect of establishment 
of highway see Infra SS 91* 92. 

9& Conn.—Webb v. Rocky-Hill, 21 
Conn. 488. ~ 

29 C.J* p, 467 note 55. 


Secisloii on review 
Decision of circuit court, on re¬ 
view of county court order establish¬ 
ing a road, that county court had no 
Jurisdiction. Is '^res Judicata" on sub¬ 
sequent proceeding for establishment 
of another road over same route in¬ 
volving same parties and Issues, but, 
where Issues in subsequent proceed¬ 
ing differ, such decision Is not res 
Judicata.—Steelhammer v. Clackamas 
County, Or., 186 P.2d 292. 

99- Tex.—Doughty v. De Fee, Civ. 
App., 152 S.W.2d 404—^McCloskey v. 
Helnen, Civ.App., 266 S.W. 193. 
XTo abnse of discretion appearing 
in the establishment and improve¬ 
ment of a road as a state highway 
by the highway commission, the 
court cannot interfere and control 
the same.—^Moody v. Benson, 220 P. 
561, 109 Or. 414. 

1- Tex.—^Fletcher v. King, Clv.App., 
76 S.W.2d 980, error refused. 

9. Tex.—Galveston, H. & S. A. R. 
Co. V. Baudat, 45 S.W. 939, 18 Tex. 
Clv.App. 595. 

29 C.J. p 468 note 56. 

3. N.Y.—Spelr v. Utrecht, '24 N.B. 
692, 121 N.Y. 420. 

4. Mo.—Jones v. Zink, 65 Mo.App. 
409. 

5. Ind.—Todd V. Crail, 77 N.E. 402, 
167 Ind. 48. 
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Wyo.—^North Laramie Land Co. v. 
Hoffman, 219 P. 661, 30 Wyo. 238„ 
affirmed 45 S.Ct 491, 268 U.S. 276, 
69 L.Ed. 953. 

29 C.J. p 468 note 60. 

0. Ill.—^Rodgers v. Hess, 156 N.E 
811, 325 111. 603. 

Wis.—State v. Boemer, 149 N.W. 766, 
159 Wls. 201. 

29 C.J. p 468 note 66. 

Presumption of rSlease of damages 
A statute providing that, when an 
order to lay out, alter, widen, or dis¬ 
continue any highway has been filed 
for more than thirty years without 
award of damages or release having 
been filed, and road has been used 
and money expended thereon for at 
least five years, release will be pre¬ 
sumed, has no application In action 
for declaratory Judgment to adjudge, 
as a town road, a road which had 
been laid out and traveled by public* 
for approximately thirty-one years, 
and for the maintenance of which 
public funds were expended by towxk 
for about twelve years.—^Zblewskl v» 
Town of New Hope, 3 N.W.3d 366,. 
242 Wis. 451. 

7. Wis.—WilUams v. Glblin, 56 N. 

W. 646, 86 Wis. 147. 

29 C.J. p 468 note 67. 

a, Iowa.—;Qulnn v. Baage, 114 N.W* 
i06, 138 Idwa 426. 
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way.® The order is presumed as made on suffi¬ 
cient evidence,^® and on a sufficient finding.^i 
However, where jurisdiction does not appear, it 
cannot be remedied by a presumption of regulari- 
ty.i2 

c. Extrinsic Evidence to Snstain Record 

Jurisdictional facts may be shown by extrinsic evi¬ 
dence, except where such facts are required to appear 
jon the record. 

Unless the record is required to furnish all the 
means for testing the validity of the proceedings,^® 
where jurisdiction does not duly appear on the face 
of the record, such jurisdiction may be shown by 
extrinsic evidence,^* either in a direct or collateral 
■proceeding.^® Thus, extrinsic proof is admissible, 
on the introduction of the record, to show notice,^® 
or that the petition was signed by the necessary 
•number of qualified petitioners.^^ 

d. Recitals of Jurisdictional Facts 

Recitals of Jurisdictional facts generally should show 
«very fact that Is essential to the court’s or board’s ju¬ 
risdiction, otherwise Its order will be ineffectual. 

The recitals of jurisdictional facts should con¬ 
form to the statute,!® and where they show the 
lack of any essential element, and such lack is not 
supplied by the papers relative to the antecedent 
proceedings, the order will be ineffectual to estab¬ 
lish the road.!® A general finding that all legal 


prerequisites have been complied with has been held 
sufficient.®® The assumption of jurisdiction by pro¬ 
ceeding in the various steps provided by the statute 
to a final order establishing the road is a decision 
on the question; and a formal order declaring that 
the board had jurisdiction of the particular case or 
that all jurisdictional facts had been shown is not 
necessary.®! It is not requisite that the record of 
the board of county commissioners should embrace 
the evidence offered on the hearing.®® It is suffi¬ 
cient that the record shows that the commissioners 
had jurisdiction.®® A recital of notice®^ or a find¬ 
ing of other jurisdictional facts?® is generally pre¬ 
sumed to be true when attacked in a collateral pro¬ 
ceeding; but such a recital is not conclusive when 
a direct attack is made on the proceedings.®® 

e. Refosal of Road as Bar to Subsequent Ap¬ 
plication 

As a general rule, the refusal or dismissal of an ap¬ 
plication for the establishment of a highway will not 
bar a subsequent proceeding to establish a highway over 
the same route. 

It has been held that the doctrine of res judicata 
is applicable to petitions for highways,®^ at least 
so far as to make it incumbent on a party who 
would avoid the effect of a former judgment to 
show new matter accruing since the rendition of 
such judgment.?® The general rule, however, is 


a. Me.—Guslilzigr V. Webb, 66 A. 719, 
102 Me. 157. 

^9 CJ. p 4-68 note 62. 

User as creating estoppel to assert 
defects In proceedings see infra 9 
76. 

User -under defective proceedings as 
creating hlgliway by prescription 
see supra S 13. 

Tia Mich.—Gtorham v. Johnson, 122 
N.W. 181, 157, Mich. 433. 

:29 C.J. p 468 note 68. 
ai. Cal.—^Humboldt County v. Dins-1 
more, 17 P. 710, 75 Cal 604. 

29 C.J. p 468 note 64. 

“12. Wis.—Town of Buchanan v. 
Wolflnger, 298 N.W. 176, 237 Wls. 
652—Williams v. Giblin, 66 N.W. 
645, 86 Wls. 147. 

-29 C.J. p 468 note 65. 

Award or release of damages, being 
Jurisdictional, their absence cannot 
'be remedied by a presumption of 
regularity in the proceedings.—Town 
of Buchanan v. Wolflnger, 298 N.W. 
176, 237 Wis. 652. 

-13. Vt—^Barber v. Vinton, 73 A. 881, 
82 Vt 327. 

.29 C.J. p 468 note 68. 

' .Necessity that record state jurisdic¬ 
tional facts see supra S 70. 


14. ' Ind.—Todd v. Crail, 77 N.B. 402, 
167 Ind. .48. 

Ky.—Terrell v. Drake, 140 S.W, 53, 
145 Ky. 13. 

Wyo.—^l^orth Laramie Land Co. v* 
Hoffman, 219 P. 561, 666, 30 Wyo. 
1238, citing Corpus Juris, end af- 
flrmed 45 S.Ct. 491, 268 U.S. 276, 
69 L.Ed. 95'3. 

29'C.J. p 468 note 70. 

15. Ind.—Todd -v. Crail, 77 N.B. 402, 
167 Ind. 48.' 

la Iowa—Larson v. Fitzgerald, 54 
N.W. 441, 87 Iowa 402—State v. 
Anderson, 39 Iowa 274—^Keyes v. 
Tait, 19 Iowa 123. | 

17. Minn.—^Banse v. Clark, 71 N.W, 
819, 69 Minn. 53. 

29 CJ. p 469 note 73. 

la Mo.—Chicago, R. L & P. R. Co. 
V. Young, 8 S.W. 776. «6 Mo. 39— 
Daugherty v. Brown, 8 S.W. 210, 
91 Mo. 26. 

Necessity of statement of Jurisdic¬ 
tional facts see supra 5 70. 

19. Ill.—Cox V. East Fork To-wnshlp 
Highway Com'Ps., 62 N.B. 791, 194 
Ill. 355. 

■29 C.J. p 469 note 76. 
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20; . Ark.—^Brumley v. State, 103 S.W. 

616, 83 Ark. 236. 

29 aJ. p 469 note 77. 

21. Ind.—^Pittsburgh, C., C. & St. L. 

' R. Co. V. Gregg, 102 N.B. 961, 181 
Ind. 42. 

29 C.J. p 469 note 78. ■ ^ 

2a Ind.—Eisslngei^ v. Etemselman, 

. 33 Ind. '60. 

23. Elan.—^Howell v. Redlon, 24 P. 
1109, 44 Kan. 658. 

29 C.J. p 469 note 80. 

24. Ark.—^Brumley v. State, 108 S. 
W. 616, 83 Ark. 236. 

29 C.J. p 469 note 81. 

25. Ind.—Todd v. Crail, 77 N.B. 402, 
167 Ind.- 48. 

29 C.J. p 469 note 82. 

Collateral attack generally see lnft«« 
5 74. 

20L Colo.—Williams v. Routt Coun¬ 
ty, 84 P. 1109, 37 Colo. 65. 

29 C.J. p 469 note 83. 

217. Conn.—Webb v. Rocky-HUl, 21 
Conn. 468. 

2ia Conn.—^Terry v. Waterbury, 26 
Conn. 526. 

29 C.J. p 470 note 85. 
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that, apart from statute, the refusal or dismissal 
of an application for the establishment of a high¬ 
way will not bar a -subsequent proceeding to estab¬ 
lish one over the same route,^^ especially if the ev¬ 
idence as to the necessity of the road is different in 
the two proceedings.^® It has been held that an 
order establishing a highway may be made, al¬ 
though, subsequent to the filing of the petition un¬ 
der which it was made, another similar but less 
extensive petition was filed and a highway ordered 
thereunder, which, however, was not constructed 
within the statutory time.^i However, under some 
statutes or rules of court, to prevent unwarrantable 
repetition of the same proceedings, a second appli¬ 
cation cannot-be made within a specified time after 
the re^jisal.of the first.32 Such a statute is opera¬ 
tive, however, only where the second petition is 
for substantially-the - same highway,23 and does not 
preclude a subsequent petition where the proceed¬ 
ings were dismissed for mere informality or irreg¬ 
ularity.2 4 


§ 74. — Collateral Attack 

An order establishing a highway Is not subject to 
collateral attack, In any subsequent proceeding, unless 
It Is void because of a jurisdictional defect. 

Where the tribunal before which the proceedings 
to establish a highway are instituted has jurisdic¬ 
tion of the parties and of the subject matter, its 
order establishing the road cannot be collaterally 
attacked in any subsequent proceeding,36 -especially 
where a right of appeal exists.®® When jurisdic¬ 
tion is once shown, the courts will construe further 
proceedings with liberality on a collateral attack; 
and a substantial compliance with the statute in 
such cases will be held sufficient,®"^ and mere irreg¬ 
ularities will not be considered.®® Accordingly, ir¬ 
regularities in the proceedings for establishment of 
a highway cannot be made the grounds of a de¬ 
fense to an indictment or penal action for the ob¬ 
struction of the highway,®® or to a prosecution for 
refusing to work thereon.40 Such proceedings also 
cannot be attacked in an action of trespass against 


29. Or.—St«elhammer v. Clackamas 
County, 135 P.2d 292. 

29 C.J. p 470 note 86. 

Decisloii oxL review 

Decision of circuit court, on review 
of order of county court establishinsr 
a road, wmch decision merely recited 
tliat, county court had acted In excess 
Jnrlfldfc'tion and annulled order, 
iq[pLa,ne,t^'res judicata*' on subsequent 
jpro^ee^n^ for establishment -of an- 
atheiP''*^ad over same route, where 
Issue wajs raised whether jurlsdic- 
could be secured by county court 
over the state and land In which 
state had Interest.—Steelhammer v. 
Clackamas County, supra. 

9a N.G.—Warlick v. Xiowman, 16 S. 

E. 336, 111 N.C 532. 

29 CJ. p 470 note 87. 

3L .Mass.—^Folsom v. Middlesex 
"County, 53 N.R 155, 173 Mass. 48. 

92. Minn.—^Peterson v. Board of 
Sup’rs of Town of Chlsagro Lake, 
272 199 Minn. 455. 

Pa.—^In re Public Road, from Lincoln 
Highway to Maple Avenue, 10 Pa. 
Dlst. & Co. 785. 40 Lanc.L.Rev. *649. 
Wls.—State V. Eggen, 238 N.W. 404, 
206 WlB^ 651, rehearing denied 240 
N.W. 839, 206 Wla 661. 

29 C.J. p 470 note 89. 
aniilnre to maert on date set as not de^ 
nlal 

Where town board returned peti¬ 
tion to establish road for additional 
signatures and petition contained er¬ 
roneous description, board's failure 
to meet on date set for hearing of 
petition did not constitute denial 
thereof within one year prior to pres¬ 
entation,' during subsequent month, 
of petition for road to be established 
over practically the same land so as 


to prevent board from acting first 
on later petition on date set for hear¬ 
ing of both petitions.—^Peterson v. 
Board of Sup'rs of Town of Chisago 
Lake. 273 N.W. -391, 199 Minn. 465. 
sa Me.—Waterford v. Oxford Coun¬ 
ty, 59 Ma 460. 

Pa.—In re Columbus Tp. Public 
Road, 17 Pa.Dist 774. 

29 C.J. p 470 note 90. 
sa N.Y.^Matter of Laldlaw, 148 N. 
T.S. 56, 1*62 App.Div. 755, 768, af¬ 
firmed 107 N.B. 1080, 213 N.T. 553. 
29 C.J. p 470 note 91. 

36. Ark.—^Davis v. Cook, i251 S.W. 
691, 159 Ark. 84. 

Mont.—^Warren v. Chouteau County, 
265 P. 676, 82 Mont. 116. 

Wls.—State V. Bggen, 288 N.W. 404, 
206 Wls. 651, rehearing denied 240 
N.W. 839. 206 Wis. 661. 

Wyo.—Cottman v. Lochner, 278 P. 71, 
40 Wyo. 378. 

29 C.J. p 470 note 93. 

Seoozded rood return cannot be at¬ 
tacked collaterally.—Cline v. State 
Highway Commission, 141 A. '577, 6 
N.J.Mlsc. 331. 

Injunction «ls direct or collateral at¬ 
tack see Infra § 89. 

What constitutes collateral attcuk 
see the C.J.S. title Judgments §9 
408-411, also 34 C.J. p 520 note 84- 
p 625 note 91. 

sa Tex.—Vogt V- Bexar County, 42 
S.W. 127, 16 Tex.Clv.App. 667. 

87- Colo.—^Missouri Pac. R. Co. v. 
Atkinson, 129 P. 566, 23 Colo.App. 
■857. 

29 C.J. p 472 note 12. 

Petition for estabUahanant of hlglu 
way will be held sufficient, against 
collateral attack, if petitioners' qual¬ 
ifications appear either from petition 
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or record of proceedings.—^Warren v. 
Chouteau County, 265 P. 676, 82 

Mont 116. 

Waiver of damages lield siUBlolent as 
petition 

On collateral attack of proceedings 
to establish a road, a so-called waiv¬ 
er of damages for taking land for the 
road could alone properly be consid¬ 
ered a sufficient petition for estab¬ 
lishment thereof, where such waiver 
has enough signers and describes the 
proposed road, and where It Is Infer¬ 
able from its statements that the 
signers were asking the board to es¬ 
tablish the road.—North Laramie 
Land Co. v. Hoffman, 219 P. 561, 80 
Wyo. 238, affirmed 46 S.Gt. 491, 268 
U.S. 276, 69 L.Ed. 963. 

30. Wyo.—Cottman v. Lochner, 278 
P. 71, 40 Wyo. 378—^North Laramie 
Land Co. v. Hoffman, 219 P. 561, 30 
Wyo. 238, affirmed 46 S.Ct. 491, 268 
U.S. 276. 69 L.Ed. 963. 

In viewer's report 

The viewer and his report, in the 
scheme of highway establishment, 
being of minor importance, any de¬ 
fect therein. In not giving his opin¬ 
ion of the separate items of damages 
and benefits to each property owner. 
Is a mere Irregularity not to be con¬ 
sidered on collateral attack of the 
establishment—North Laramie I.and 
Co. V. Hoffman, supra. 

39. Ind.—Miller v. Porter, 71 Ind. 
521. 

N.C.—State v. Smith, 5 S.B. 261, 100 
N.C. 660. 

Tex.—Crouch v. State, 46 S.W. 578, 
39 Tex.Cr. 146. 

40. N.a—State y. Yoder, 44 S.B. 689, 
132 N.C. 1111. 

29 C.jr. p 471 note 96. 
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the oficcrs opening the road,^i in an action for the 
wrongful obstruction of the highway,^2 jn subse¬ 
quent condemnation proceedings,^ 2 Jn an ejectment 
suit by the grantee of one of the landowners, 
or in a proceeding to compel a railroad to grade ap¬ 
proaches to its track or to build a bridge over the 
highway.^® 

In case, however, of absence of jurisdiction the 
order is absolutely void and may be made the sub¬ 
ject of collateral attack.^® Not every error the 
tribunal may commit in the course of the procedure 
will render, its judgment void or subject to collat¬ 
eral attack>7 It is only where the court acquires 
no jurisdiction of the case in the first instance, or 
when, after having acquired jurisdiction, it goes be¬ 
yond its limits, that its action is to be treated as a 
nullity.^ 2 For the purpose of ascertaining whether 
the tribunal had jurisdiction, the court may exam¬ 
ine the proceedings,49 and evidence aliunde the rec¬ 
ord is admissible for this purpose.^® 

§ is. Defects in Proceedings 

After Jurisdiction has attached, subsequent Irregu¬ 


larities do not Invalidate the proceedings unless preju¬ 
dice has resulted. 

Where jurisdiction has once attached, subsequent 
irregularities do not, as a rule, invalidate the pro¬ 
ceedings®^ unless prejudice has resulted to the party 

complaining.®^ 

§ 76. — Waiver and Estoppel 

Defects In the highway proceedings may be waived 
by the parties interested, unless the defects are such as 
to render the proceedings void for lack of Jurisdiction. 

The parties interested in a proceeding to lay out 
a public highway may waive, or may be estopped to 
object to, want of jurisdiction of the person,®® or 
statutory requirements as to the manner of pro- 
cedure,®4 enacted for the benefit of individuals, 
rather than for the benefit of the public general¬ 
ly,®® except such as render the proceedings wholly 
invalid;®® but want of jurisdiction of the subject 
matter cannot be thus waived.®*^ Defects and irreg¬ 
ularities in the proceedings may be waived by fail¬ 
ure to make objections,®® or by delay in making 
them,®9 ty taking an appeal,®® by acquiescing in the 


41. IlL—Hankins v. Calloway, 88 Ill. 
156. 

29 C.J. p 471 note 97. 

4A. Colo.—Missouri Pac. R. Co. v. 
Atkinson. 129 P. 566, 23 Colo.App. 
■867. 

43. Cal.—Sacramento County v. 

Olann. 113 P. 360, 14 Cal.App. 780. 

44. Mo.—Mitchell v. Kansas City & 
I. R. T. R. Co., 39 S.W. 790, 138 Mo. 
826. 

45. Miss.—Illinois Cent R Co. v. 
Swalm, 36 So. 147, 83 Miss. 6^1. 

43. Kan.—Howard v. Schmidt, 79 P. 
142, 70 Kan. 640. 

Tex.—^Heath v. Boyd, Clv.App., 171 
S.W.2d 396. 

■29 CJ. p 471 note 6. 

Order resting on petition, not show- 
Ingr its validity on its face, is void, 
and may be questioned whenever rec¬ 
ord is used as evidence.—^Warren v. 
Chouteau County, 265 P. '676, 82 Mont 
115. 

47. Mo.—Seafleld v. Bohne, 69 S.W. 
1051. 169 Mo. 637. 

“CtoeraUy speaking, provisions 
only which are enacted for the spe¬ 
cial benefit of Interested parties 
should, in a proceeding of this kind, 
be construed as mandatory and Juris¬ 
dictional,*' so as to constitute non- 
compliance therewith an illegality, as 
distinguished from an error or ir¬ 
regularity, as a ground for a collat¬ 
eral attack.—^North Laramie Land 
Co. V. Hoffman, 219 P. 561, 30 Wyo. 
238, affirmed 45 S.Ct 491, 268 U.S. 
276, 69 L.Ed. 953. 

Where board acquired Jnxisdlction 
by filing of highway petition, action, 
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however Irregular and erroneous, was 
not void.—State v. Eggen, 238 N.W. 
404. 206 Wis. 651, rehearing denied 
240 N.W. 839, 206 Wis. 651. 

43. Mo.—Seafleld v. Bohne, 69 S.W. 
1051, 169 Mo. 537. 

49. Neb.—Peterson v. Fisher, 98 N. 

W. 660, 71 Neb. 238. 

S.D.—Yankton County v. B^emlsch, 
76 N.W. 312, 11 S.p. 170. 

60i Wyo.—^North Laramie Land Co. 

V. Hoffman, 219 P. 561, 6'66, 30 Wyo. 
238, citing Corpus Juris, and af¬ 
firmed *46 act. 491, 268 U.S. 276, 69 
L.Ed, 963. 

29 C.J. p 472 note 11. 

6L Minn.—State v. Morrison, 157 N. 

W. 706, 132 Minn. 454. 

Mo.—Hall V. Flag Special Road Dist., 
App., 296 S.W. 164. 

Or.—^Lauderback v. Multnomah Coun¬ 
ty, 226 P. 6'97, 111 Or. 681. 

29 C.J. p 472 note 14. 

Jurisdiction not attaching, estab¬ 
lishment of highway is unauthorized. 
—Jameson v. Erwin, Tex.Civ.App., 91 
S.W.2d 1129. 

Defects as to: 

Notice: 

Of applications see supra 2 46. 
Of view see supra § 60. 

Petition see supra § 60. 
Qualification and competency of 
commissioners see supra § 66. 
Report of commissioners see supra 
§ 62. 

52. Cal.—Sacramento County v. 

Glann, 113 P. 360, 14 CaLApp. 780. 
Minn.—State ex rel. Mass v. Morri¬ 
son, 167 N.W. 706, 182 Minn, 454. 
29 C.J. p 472 note 14. 
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53L Wis.—^Damp v. Dane, 29 Wis. 
419. 

29 C.J. p 472 note 15. 

S.D.—Woodworth v. Spirit 
Mound Tp., 74 N.W. 448, 10 S.D. 
504. 

29 C.J. p 472 note 16. 

55w S.D.—Woodworth v. Spirit 
Mound Tp., 74 N.W. 448, 10 S.D. 
504. 

29 C.J. p 472 note 17. 

56. Ind.—Wells v. Rhodes, 16 N.E. 
830, 114 Ind. 467. 

29 C.J. p 472 note 18. 

57. Mont—^Pagel v. Fergus County, 
44 P. 8<6, 17 Mont 686. 

Wis.—^Damp v. Dane, 29 Wis. 419. 

29 C.J. p 472 note 20. 

58. Ky.—Stewart v. Carter County, 
56 S.W.2d 371, 246 Ky. 442. 

29 C.J. p 472 note 21. 

Contract to fence lands 
A landowner who does not Insist on 
a contract requiring the county to 
fence his lands, nor proceed prompt¬ 
ly to correct the Judgment, establish¬ 
ing the road, by the incorporation of 
such agreement therein, cannot ask a 
modification of the Judgment, in this 
respect, after the opening of the road. 
—Stewart v. Carter County, supra 

59. Wis.—State v. Eggen, 238 N.W. 
404, 206 Wis. 661, rehearing denied 
240 N.W. 839, 206 Wis. 661, 

29 O.J. p 472 note 22. 

eo. Mich.—Campau v. Le Blanc, 86 
N.W. 636, 127 Mich. 179. 

' 29 C.J. p 472 note 28. 
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•layout,or by consenting to the irregularity.®^ Pe¬ 
titioners for a highway are not thereby estopped 
to question the legality of the proceeding,®® unless 
they also release damages;®^ but a petition to 
change a road may estop petitioner from objecting 
to the road as laid out.®® Failure to appeal may 
amount to a waiver of irregularities in the proceed¬ 
ings;®® but it does not make valid what is on its 
face void.®*^ 

Applying for and accepting damages. Applica¬ 
tion for,®® or acceptance of,®® damages, or appeal 
from the award of damages,^® estops landowners to 
contest the validity of the layout of a highway, on 
the ground of irregularities in the proceedings, un¬ 
less the irregularities are fatal to the jurisdiction, 
or render the proceedings void."^^ The rule is oth¬ 
erwise where the claim for damages reserved the 
right to contest the establishment of the highway,^® 
or where the claim filed was conditional, and was 


39 C.J.S. 

abandoned.73 Estoppel, however, cannot arise from 
the mere allowance of damages without the accept¬ 
ance thereof.74 

Pleading. In order to be available, waiver must 
be pleaded.*^® 

I 77 . -Curative Statutes 

Defects In proceedings to establish a highway may 
be cured by statutory provision. 

Defects in proceedings to establish a highway 
may be cured by statutory provision,"^® and such 
curative acts are constitutional,'^'^ unless within the 
inhibition against special or local legislation.^® 
Such statutes, however, ordinarily do not validate 
proceedings which were originally void for want 
of jurisdiction,'^® or revive roads which have ceased 
to exist;®® but, under some statutes, even void 
proceedings are rendered valid after the lapse of a 
designated period of years.®^ Such curative stat- 


61. S.D.—Duxbury v. McCook Coun¬ 
ty, 205 N.W. 242, 48 S.D. 523. 

29 C.J. p 472 note 24. 

Estoppel 

In action to auiet title against 
easement for highway purposes, 
where it is shown that plaintiff 
Joined in petition for road, was 
awarded damages, changed his fenc¬ 
es, and used culvert across road built 
for him, and that road had been 
worked and traveled continuously 
since plaintiff is estopped from at¬ 
tacking the regrularity of the original 
proceedings in laying out highway.— 
Duxbury v. McCook County, supra. 

62. Minn.—^Bruns v. Town of Nicol¬ 
let, 231 N.W. 924, 181 Minn. 192. 

29 C.J. p 473 note 25. 

Appearingr and takliig part 

Taxpayer of town, having partici¬ 
pated in hearing and assessment of 
damages until determination estab¬ 
lishing cartway, is estopped to assert 
proceeding was defective.—^Bruns v. 
Town of Nicollet, supra. 

Oonsent to private road does not 
waive irregularities in proceedings to 
establish a public road.—Pagel v. 
Fergus County, 44 P. 86, 17 Mont. 
586. 

63. N.T.—Hoy v. Hubbell, 109 N.T.S. 
801, 125 App.Div. 60. 

29 C.J. p 473 note 26. 

64. Ill.—Trlckey v. Schlader, 52 Ill. 
78—Warfield v. Hohman, 128 IlL 
App. 243. 

65. Tex.—^Kelley v. State, 80 S.W. 
382, 46 Tex.Cr. 23. 

88. Ind.—Suits v. Murdock, >63 Ind. 
78. . 

67. Minn.—-Dahlln v. Bddy, 147 N.W. 

240, 125 Minn. 359. 

N.T.—Miller v. Brown, 56 N.T. 383. 
29 G.J. p 473 note 30. 


68. Kan.—^Evans v. Edelbrock, 187 P. 
664, 106 Kan. 238. 

Neb.—Witherwax v. Holt County, 178 
N.W. 925, 105 Neb. 7. 

29 C.J. p 473 note 32. 

69. Mich.—^Prescott v. Patterson, 14 
N.W. 571, 49 Mich. 622. 

29 C.J. p 473 note 83. 

Failure to cash warrant for damages 
The fact that the owner of land 
taken for public road never cashed 
the warrant drawn in his behalf for 
the sum allowed him in compensa¬ 
tion of damages has no effect on the 
validity of the proceedings establish¬ 
ing the road.—^Dunham Stock Farm 
Co. V. County Com'rs of Pottawato¬ 
mie County, 226 P. 781, 116 Kan. 315. 
TO. Kan.—Canaday v. Hull, 181 P. 
121, 104 Kan. '785—Wilson v. Cloud 
County, 132 P. 1176, 90 Kan. 107. 

71. Minn.—Dahlln v. Bddy, 147 N. 

W. 240, 125 Minn. 359. 

29 C.J. p 473 note 35. 

TO. Tex.—^Moseley v. Bradford, Civ. 
App.. 190 S.W. 824. 

73. Iowa.—Smith v. Gorrell, 46 N.W. 
992, 81 Iowa 218. 

74. S.D.—^Wickre v. Independence 
Tp., 141 N.W. 973. 31 S.D. 623. 

76b Tex—^Moseley v. Bradford, Civ. 

App., 190 S.W. 824. 

76L Mich.—^Pellich v. City of Ford- 
son, 222 N.W. 89, 245 Mich. 135. 
Wis.—State v. Bggen, 238 N.W. 404, 
206 Wis. 651, rehearing denied 240 
N.W. 839, 206 Wis. 651. 

29 C.J. p 473 note 39. 

After lapse of designated period 

(1) Regularity of proceedings for 
establishing highway cannot be ques¬ 
tioned after eleven years of continu¬ 
ous use.—^Pellich v. City of Fordson, 
222 N.W. 89, '245 Mich. 135. 

(2) Lapse of three months without 
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challenge, from time of filing com¬ 
missioners' order determining high¬ 
way should be laid out, under a stat¬ 
ute requiring an action or proceed¬ 
ing to test the validity of an order 
establishing a highway to be brought 
within three months after the order, 
cures Irregularity in proceedings 
leading up to promulgation of order. 
—State V. Eggen, 238 N.W. 404, 206 
Wis. 651, rehearing denied 240 N.W. 
839, 206 Wis. 651. 

Statute validating order of com- 
mlsrioners with respect to road dis¬ 
trict wan held not to cure irregulari¬ 
ties in establishment of road.—^At¬ 
kins V. Davis, TexClv.App., 291 S.W. 
968. 

77. Ind,—Johnson v. Wells County, 
8 N.K 1, 107 Ind. 15. 

29 C.J. p 473 note 40. 

78. Ind.—Johnson v. Wells County, 
8 N.E. 1, 107 Ind. 15. 

29 C.J. p 473 note 41. 

79. Or.—Grady v. Dundon. 47 P. 915, 
30 Or. 333. 

29 C.J. p 473 note 42. 

8a Wis.—^Hunter v. Chicago, St P., 
M. & O. R. Co.. 75 N.W. 977, 99 Wis. 
613—Williams v. Glblln, 66 N.W. 
646, 86 Wis. 147. 

8L Wis.—^Zblewski v. Town of New 
Hope, 8 N.W.2d 366, 242 Wis. 461. 
After five years from final proceeds 
Ing 

<1) A statute providing that, after 
five years from final proceeding, high¬ 
way shall be taken to have been law¬ 
fully laid out, renders immaterial al¬ 
leged fact that order of town board 
laying out highway was void because 
there was no assessment of damages 
or releases as required by statutes.— 
Zblewski v. Town of New Hope, su¬ 
pra. 
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utes are generally not to be construed as having a i 
retroactive effect, unless it clearly appears that it I 

was so intended by the legislature.^^ 

§ 78. Appeal and Error 

As discussed infra §§ 79-S7, questions relating to 
appeals in statutory proceedings to establish high¬ 
ways are generally controlled by constitutional or 
statutory provisions. 

Examine Pocket Parts for later cases. 

§ 79. -Right to Appeal 

a. In general 

b. Persons entitled to appeal 
a. In General 

The right to appeal In highway proceedings exists 
only when expressly conferred by constitutional or statu¬ 
tory provision. 

As highway proceedings are not according to the 
course of the common law, they are generally con¬ 
sidered not reviewable by writ of error ;83 and, in 
regard to appeals, the general rule that the right 
to appeal exists only when expressly conferred by 
constitutional or statutory provision is applicable.*^ 
Under the statutes of many states, however, the 
right of appealing to another board or specified 


court exists,** some of the statutes conferring the 
right but limiting it to certain matters, such as an 
award of damages,*® or other particular matters,**^ 
and there must be a strict compliance with statu¬ 
tory provisions regulating such appeals.** It is no 
objection to the validity of statutes relating to high¬ 
way proceedings that they make no provision for 
appeals.** 

Successive appeals, or appeals from the court ap¬ 
pealed to, are authorized by some statutes,*® but, in 
the absence of such statutory authorization, no ap¬ 
peal lies from the decision of the court to which 
an appeal is first taken,® ^ unless it has exceeded its 
jurisdiction.** 

b. Persons Entitled to Appeal 

The right of particular persons to appeal In highway 
proceedings is dependent on statutory provisions, and 
generally an appeal may be taken by any person who 
is Interested In the proceedings or aggrieved by the deci¬ 
sion rendered therein. 

It is generally provided by the statutes that an 
appeal may be taken by any person who is inter¬ 
ested in the proceedings or aggrieved by the deci¬ 
sion rendered therein.** In some jurisdictions the 
right of appeal is held to belong to every resident 
taxpayer in the town, who, as such, is liable to as- 
I sessment for highway labor,*^ but the weight of au- 


(2) A statute providing that when 
order to lay out a highway has been 
filed for more than thirty years with¬ 
out award of damages or release hav¬ 
ing been filed, and road has been 
used and money expended thereon for 
at least five years, release will be 
presumed, only creates the presump¬ 
tion of a release which will entitle 
municipality to the full width of the 
road without further compensation to 
the present owners, and does not pre¬ 
vent operation of curative statute In 
cases where a jurisdlctlonally defec¬ 
tive order dealing with a highway 
has been filed.—Zblewskl v. Town of 
New Hope, supra. 

82. Wis.—State v. Atwood, 11 Wls. 
422. 

29 C.J. p 474 note 44. 

Retroactive operation of curative 
statute generally see the C.J.S. ti¬ 
tle Statutes § 430, also 69 C.J. p 
1178 note 37-p 1181 note 78. 

83 . N.H.—Dorchester v. Wentworth, 
31 N.H. 451. , 

29 C.J. p 474 note 45. 

84 . Mo.—^Tevis v. Foley, 80 S.W.2d 
68, 825 Mo. 1050. 

Tex.—Gray v. Lewis, Civ.App. 88 S. 
W.2d 603. 

29 C.J. p 474 note 47. 

Origin..and exlsten<?e of remedy by 
appeal generally see Appeal and 
Error J . 


XlmltatioiL tm general statute 

Statutes regulating appeals In pro¬ 
ceedings to establish a highway have 
been held to constitute a limitation 
on the right to appeal granted by 
general statutes.^—^Tevls v. Foley, 30 
S.W.2d 68, 325 Mo. 1050—Reynolds 
V. Potts, 264 S.W. 663, 305 Mo. 1— 
Clark V. Boley, MoJLpp., 294 S.W. 730. 

85. Ky.—^Burton v. Bryant, 251 S.W. 
192, 199 Ky. 447. 

Me.—Tuttle V. Somerset County 
Com'rs, 164 A. 541, 131 Me. 475. 

Mo.—Tevis v. Foley, 30 S.W.2d 68, 
825 Mo. 1050. 

Tex.—Gray v. Lewis, Civ.App., 88 S. 
W.2d 603. 

29 C.J. p 474 note 48. 

86. Iowa.—^In re Dugan, 106 N.W. 
614, 129 Iowa 241. 

29 C.J. p 476 note 49. 

87- Mo.—^Foster v, Dunklin, 44 Mo. 
216. 

juxlsdiotloiL or disoretioiL 

Order of commissioners* court for 
opening road to Isolated inclosure Is 
subject to direct attack in district 
court, where commissioners* court 
acted without Jurasdlotlon or clearly 
abused its discretion or where 'Its 
jurisdiction was fraudulently In¬ 
voked.—Gray v. Lewis, Tex.Civ.App., 
88 9.W.2d 603. - 


88. Me.—Tuttle V. Somerset County 
Com’rs, 164 A 541, 131 Me. 475. 

89. Tex.—Galveston, H. & S. A B. 
Co. V. Baudat, 45 S.W. 939, 18 Tex. 
Civ.App. 695. 

Wls.—State V. Wallman, 85 N.W. 975, 
110 Wia 312. 

90l Ky.—^Burton v. Bryant, 261 S.W. 

192, 199 Ky. 447. 

29 C.J. p 475 note 52. 

91. Mo.—Tevis v. Foley, 30 S.W.2d 
68 , 326 Mo. 1050. 

29 C.J. p 476 note 53. 

Exception to rule 

Appeal from order denying motion 
to set aside Judgment establishing 
road on ground of entry without 
movant's consent was held not with¬ 
in statute Inhibiting appeal from 
Judgment of circuit court In road 
proceedings.—^Thomas v. Craghead, 58 
S.W.2d 281, 332 Mo. 211, transferred, 
see, App., 22 S.W.2d 1067. 

98. Md.—Cumberland Valley R. Co. 
V. Martin. 59 A 714, 100 Md. 166— 
Webster v. Cockey, 9 Gill 92. 

9 a Ark.—^Bums v. Harrington, 267 
S.W. 729, 162 Ark. 162. 

Va—^M archant & Taylor v. Mathews 
County, 124 S.B. 420, 139- Va 723. 

29 C.J. p 476 note 56. 

94. ' Minn,—^Baldwin ' v. Rosendale 
Tp.. 124 N.W, 641, 110 Minn. 87. 

29 C.J. p 475 note. 56. 
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thority is to the effect that one is not aggrieved so 
as to entitle him to appeal unless he is interested in, 
or affected by, the proceedings in some manner dif¬ 
ferent from the public, citizens, and taxpayers gen¬ 
erally.^ 5 An owner of land affected by the proposed 
road is entitled to appeal,®® even though he is a 
nonresident® or has not been a party to the orig¬ 
inal proceedings, either as petitioner or remon¬ 
strant,®® and some courts specifically confine the 
right to persons whose lands have been or will be 
taken.®® In some jurisdictions it has been held that 
petitioners for a highway have no such interest in 
the proceedings as to entitle them to appeal,^ while 
in other jurisdictions a contrary rule prevails.® 
The board of commissioners whose decision has 
been reversed by the court is also entitled to ap¬ 
peal.® 

§ 80. - Decisions Reviewable 

The question as to what decisions are reviewabie on 
appeal in highway proceedings depends on the statutes 
in the various Jurisdictions, and ordinarily only a final 
determination of the proceedings may be reviewed on 
appeal or writ of error. 

Except where the right to appeal from interloc¬ 
utory orders is given by statute,^ only a final de¬ 
termination of the proceedings may be reviewed on 
appeal or writ of error.® A judgment or order 


is final, within the meaning of this rule, when it 
makes a complete disposition of the cause or pro¬ 
ceeding;® and the fact that it is void,*^ or ungram¬ 
matical and unskillfully drawn,® is immaterial. In 
some jurisdictions it has been held that statutes au¬ 
thorizing appeals in cases where petitions for the 
establishment of highways are granted do not ap¬ 
ply to cases where such petitions are refused,® while 
in others an order dismissing a petition for a road,l® 
or a petition for the vacation of an old road and the 
location of a new one,^^ may be reviewed. Appeals 
will not be allowed from orders which have become 
moot.^® 

Appeals are generally limited to such cases as re¬ 
quire the exercise of judicial power,i® and, there¬ 
fore, where the board or lower court exercises ad¬ 
ministrative, quasi-legislative, or discretionary pow¬ 
er, no appeal lies,i^ in the absence of fraud or sur¬ 
prise,^® abuse of discretion,l® or the violation of 
settled principles of law or equity.i*^ Thus the de¬ 
termination as to the necessity, expediency, and util¬ 
ity of the proposed road is a quasi-legislative and 
discretionary matter which, under most statutes, is 
committed so exclusively to the highway board or 
tribunal as not to be the subject of review, or if 
reviewable, is unreversible if supported by any ev- 
idence,!® unless an abuse of discretion is shown.^® 


95. Maas.—Chandler v. Railroad 

Com*rs., 5 N.E. 609, 141 Mass. 208. 
29 C.J. p 47« note 67. 

98m Ark.—^Burns v. Harrington, 267 

S.W. 729, 162 Ark. 162. 

Va.—^Marchant & Taylor v. Mathews 
County. 124 S.B. 420, 139 Va. 723. 
29 C.J. p 476 note 58. 

97; Ky.—Brown v. Beard, 156 S.W. 
152, 163 Hy. 563. 

Wis.—State V. Geneva, 82 N.W. 650, 
107 Wis. 1. 

93. Ky.—Barr v. Stevens, 1 Bibb 292. 
Or.—Gaines v. Linn County, 28 P. 
133, 21 Or. 430. 

99. Mo.—Clark v. Boley, App., 294 
S.W. 730. 

29 C.J. p 476 note 61. 

1 . Tenn.—Goldman v. Grainger 

County Justices, 3 Head 107. 

29 C.J. p 476 note 62. 

2 . Va.—^Marchant & Taylor v. Math¬ 
ews County, 124 S.E. 420, 139 Va. 
723. 

29 C.J. p 476 note 63. 

3. Ala.—^Lowndes County Com’rs. CL 
V. Bowie, 34 Ala. 461. 

Tenn.—^Lafollette v. Tiller, 58 S.W. 
1065, 105 Tenn. 636. 

4. Iowa.—Warner v. Doran, 30 
Iowa 621. 

29 C.J. p 476 note 65. 

5. Tex.-^chiller v. Duncan. Civ. 
App., 21 S.W.2d 571, 

29 C.J, p 476 note 66, 


6. Ark.—^Bums v. Harrington, 267 
S.W. 729, 162 Ark. 162. 

29 C.J. p 476 note 67. 

Pallnxe to take action 

Town board's failure within sixty 
days after filing of highway petition, 
to take final action was held denial 
of application giving right to appeal, 
regardless of Interim proceedings.— 
State V. Bggen, 238 N.W. 404, 206 
Wis. 651, rehearing denied 240 N.W, 
839, 206 Wis. 651. 

7. Mo.—Smith v. Jacobs. 77 Mo.App. 
264. 

29 C.J. p 477 note 68. 

& Ind.—Glendenning v. Stahley, 91 
N.E. 234, 173 Ind. 674. 

9. Mich.—Wilson v. Burr Oak Tp. 

Bd.. 49 N.W. 672, 87 Mich. 240. 

29 aj. p 477 note 70. 
la Ind,—Cooprlder v. Board of 
Com'rs of Clay County, 188 N.H. 
579, 206 Ind. 130. 

Wis.—State V. Bggen, 238 N.W. 404, 
206 Wis. 651, rehearing denied 240 
N.W. 839, 206 Wis. 661. 

29 C.J. p 477 note 71. 

IL Pa.—In re Pike Tp. Road, 30 Pa- 
Super. 644. 

12m Va.—Marchant & Taylor v. 
Mathews County, 124 S.B. 420, 189 
Va. 728. 

QuastloxL not moot 
Repair of old wharf within time 
fixed by court order refuslzig to open 

1012 


road *'at this time" to proposed new 
wharf, which was only one within 
several miles, on same side of river 
as several populous communities de¬ 
siring road, did not render question 
of necessity of proposed road mooL 
so as to preclude consideration by 
appellate court, after final order dis¬ 
missing petition, where no service 
thereto was resumed by steamboat 
company and according to testimony 
of its president none ever would be 
afforded again, because of Inherent 
dangers of location.—^Marchant & 
Taylor v. Mathews County, supra. 

13. Wash.—Selde v. Lincoln County, 
65 P. 192, 25 Wash. 198. 

14, N.C.—^Parker v. State Highway 
Commission, 143 S.E. 871, 196 N.C. 
783. 

29 C.J. p 477 note 74. 

IB. N.H.—Jones v. Mason, 97 A. 746, 
78 N.H. 148. 

la Tex.—Gray v. Lewis, Clv.App., 
88 S.W.2d 60S. 

29 aJ. p 477 note 76- 

17. N.J.—State v, Vandevere, 25 N. 
J.Law 669. 

la N.H.—Jones v. Mason. 97 A. 746, 
78 N.H 148. 

29 C.J. p 477 note 7a 

1^- Pa.—^In re Derry Tp. Road. 30 
Pa. Super.. 539. 

Tex.—Quanah, A. & P. R. Co. v. 
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So under a statute making the question of damages 
one solely for the consideration of the board of 
commissioners, its judgment and determination in 
that regard cannot be controlled or reviewed.^® 
Under some statutes, however, an appeal brings up 
the whole proceedings on the merits, and it is prop¬ 
er for the appellate tribunal to inquire into the 
necessity for the road as well as the matter of dam¬ 
ages, but not questions of the jurisdiction and reg¬ 
ularity of the proceedings,^! while under other stat¬ 
utes matters of power and jurisdiction are review- 
able on appeal or writ of error .22 

The joint decision of commissioners of different 
counties is not appealable^^ in the absence of stat¬ 
utory provisions therefor.24 

§ 81. -To What Tribunal Appeal May 

Be Taken 

An appeal In highway proceedings can be taken only 
to a board, court, or Judge given jurisdiction thereof. 

An appeal in highway proceedings can be taken 
only to a board, court, or judge given jurisdiction 
thereof ;25 and, where the jurisdiction of different 
courts is dependent on the amount of damages, the 
amount claimed and not that allowed by the high¬ 
way board is determining.^® Where the right of the 
public in highways is an easement, as considered 
infra § 136, a proceeding to establish a highway in¬ 
volves a freehold within the meaning of statutes 
conferring appellate jurisdiction of such questions 
on certain courts.27 

A change of venue may be granted, as appeals 
from the order of the board of commissioners es¬ 
tablishing or relocating a highway are on the same 
footing vdth ordinary civil actions.^® 


I 82. -Presentation and Reservation of 

Grounds of Review 

In accordance with general rules, objections not af¬ 
fecting the jurisdiction cannot be raised for the first time 
on appeal In highway proceedings. 

The general rule that objections not affecting the 
jurisdiction cannot be raised for the first time on 
appeal is applicable to highway proceedings, 2 ® even 
though the objector did not become a party to the 
proceedings until after the appeal was taken.30 in 
accordance with this rule questions as to the qualifi¬ 
cation of the petitioners,2! the sufficiency of the 
notice,22 petition,^® order to view,34 report,®^ 
bond,®® the admission or exclusion of evidence,®*^ 
and other questions of like character, are waived 
by the failure of the remonstrant to raise them be¬ 
fore the board. An exception to the rule exists in 
the case of objections going to the jurisdiction 
which may be made at any time,®® although under 
some statutes objections to facts on which the ju¬ 
risdiction of the board depends, not apparent on the 
fact of the record, cannot be raised on appeal where 
no objection was properly presented to the board.®® 
Likewise matters which are necessarily vacated by 
the appeal and trial de novo are not within the op¬ 
eration of the rule.^® 

This rule precludes a party from having con¬ 
sidered on appeal from the court in which a review 
is first sought objections which he has failed to 
make in the primary board or courtand objec¬ 
tions which he has properly made but failed to in¬ 
sist on in the intermediate court will not be con¬ 
sidered by the higher court.^2 jn order to escape 
the consequences of the rule the objections of a 
party must be specifically stated,^® and it is not suf- 


Hardeman Comity, Clv.App., 146 S. 
W. 683. 

20. Ind.—Wilkinson v. Bixler, 88 
Ind. 574. 

21. N.D.—Semerad v. Dunn County, 
160 N.W. 865, 35 N.D. 437. 

29 C.J. p 477 note 81. 

22. Mo.—Smith, v. Jacobs, 77 Mo. 
App. 254. 

29 C.J. p 477 note 82. 

23. Me.—^Freeman v. Franklin Coun¬ 
ty, 74 Me. 326. 

29 C.J. P 477 note 83. 

24b N.T.—Matter of Barrett, 40 N. 

T.S. 266, 7 App.Div. 482. 

29 aj. p 477 note 84. 

26. Ind.—Cooprider v. Board of 
Com'rs of Clay County, 188 N.E. 
679. 206 Ind. 130. 

Or.-»-Steelhammer v. Clackamas 
County, 136 P.2d 292. 

29 C.J. p 477 note 86. 


26. S.D.—Dell Kapids v. Irving, 68 
N.W. 313, 9 S.D. 222. 

29 C.J. p 478 note 86. 

27. Ky.—^Burton v. Bryant, 261 S. 
W. 192, 199 Ky. 447. 

29 C.J. p 478 note 88. 

2& Ind.—Schmied v. Keeney, 72 Ind. 
309. 

29. Ind.—Cooprider v. Board of 
Com’rs of Clay County, 188 N.B. 
679. 206 Ind. 130. 

29 C.J. p 478 note 93. 

30l Ind.—Smith v. Alexander, 24 Ind. 
464. 

81. Ind.—Gilford v. Jasper County, 
67 N.E. 609, 160 Ind. 654. 

29 CJ. P 478 note 95. 

32. Ind.—^Forsyth v. Wilcox, 41 N. 
E. 371, 143 Ind. 144. 

29 C.J« p 478 note 96. 

33. Iowa.—Swift V. Davis County. 
170 N.W. 764, 186 lOwa 488. 

29 C.J. P 478 note 97. 
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34. Ind.—^Forsyth v. Wilcox. 41 N. 
E. 371. 143 Ind. 144. 

35. Ky.—Burton v. Bryant, 251 S. 
W. 192, 199 Ky. 447. 

29 C.J. p 478 note 99. 

36. Ind.—^Hobinson v. Rippey, 12 N. 
B. 141, 111 Ind. 112. 

37. Mo.—^Matter of Critzer, 206 S. 
W. 16. 276 Mo. 614. 

38. Kan.—Wabaunsee County v. 

Muhlenbacker. 18 Kan. 129. 

39. Ind.—^Emmons v. Clark, 174 N.E. 
87, 203 Ind. 622. 

40. Ind.—^Brandenburg v. BUttel, 37 
N.E. 829. transferred, see 45 N.E. 
45, 16 Ind.App. 224. 

41. Ky.—^Burton v. Bryant, 251 S. 
W. 192, 199 Ky. 447. 

29 C.J. p 478 note 6. 

42. Mo.—^Long v. Talley. 3 SW. 389, 
91 Mo. 306. 

43. Ind.—^Pittsburgh, C., C. & St Ii. 
R. Co. v. Gregg, 102 N.E: 961, 181 
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ficient to adopt exceptions made by other parties.^^ 

Waiver of objection. By joining issue and pro¬ 
ceeding to a trial of the appeal, and failing to make 
any motion to quash, appellant waives the objec¬ 
tion that questions raised by the appellee cannot be 
considered on appeal for the reason that they were 
not raised in the lower court,45 

§ 83. -Parties 

Broadly stated, all persons whose rights and liabili¬ 
ties may In any way be affected by the final decree 
should be made parties to the proceedings for review. 
Whether a Joint appeal is allowable depends on the na¬ 
ture of the interests involved and the local statutes. 

It has been stated broadly that all persons whose 
rights and liabilities may in any way be affected by 
the final decree should be made parties to the pro¬ 
ceedings for review,and that, where either party 
brings a petition in error to review the proceed¬ 
ings, those opposed are necessary parties.^^ Wheth¬ 
er the board or court which passed on the estab¬ 
lishment of the highway is a proper and necessary 
party is a question influenced by local statutes and 
decided differently in different jurisdictions,^® it be¬ 
ing held in some that it is,^® and in others that it 
is not.®® The road itself should not be made a de¬ 
fendant, since it is not a person natural or artifi¬ 
cial against whom or in whose favor any judgment 
or order can be made.®^ 

Joint or separate appeals. Whether a joint ap¬ 
peal by several parties is allowable depends on the 
nature of the interests involved and the local stat¬ 
utes.®® Tenants in common may join in an ap¬ 
peal, but parties having different interests cannot 
do so,®® nor can interested parties appear and join 
in an appeal by a remonstrator where they have not 
appeared in the lower court.®^ Where several per¬ 
sons whose land will be affected by the establish¬ 


ment of a proposed highway have filed separate re¬ 
monstrances, they may also prosecute separate ap¬ 
peals from the orders made on their respective re¬ 
monstrances.®® 

Under some statutes, it has been held that other 
persons who were petitioners or parties need not 
assist in the prosecution of the appeal, an appeal 
by one party inuring to the benefit of all.®® 

§ 84. -Proceedings for Transfer 

a. In general 

b. Time for taking appeal 

c. Notice of appeal 

d. Petition or application 

e. Bond 

a. In General 

There must be compliance with statutory provisions 
relating to the proceedings necessary to transfer a high, 
way proceeding from the highway board to a court. 

The proceedings necessary to transfer a highway 
proceeding from the highway board to a court are 
prescribed and regulated entirely by statute, and, 
when there are specific provisions relating to high¬ 
way proceedings, they control over statutes relating 
to appeals generally.®*^ Where the mode of appeal¬ 
ing is not specially prescribed by statute, the stat¬ 
ute regulating appeals from justices’ courts has 
been followed in some jurisdictions,®® while in oth¬ 
ers, a mode previously in use has been adopted.®® 
Before a transfer of the proceedings is effected 
there must be a compliance with statutory require¬ 
ments relating to the petition or application for ap¬ 
peal, the appeal bond, and notice of appeal as shown 
infra subdivision d, e, and c of this section, the fil¬ 
ing of a transcript or transmission of original pa¬ 
pers,®® the assignment of errors,®^ and the filing 


Ind. 42—Osborn v. Sutton, 9 N.B. 
410, 108 Ind. 443. 

44L Ind.—^Pittsburgh, C., C. & St. I*. 
R. Co. V. Gregg, 102 N.B. 961, 181 
Ind. 42. 

Pa.—^In re Shaler Tp. Road, 8 A. 102, 
1 Pa.Cas. 337. 

45- Pa.—Du Bois Opera House Co. 

V. Du Bols, 16 Pa.Co. 210. 

46. Pa.—Hlbberd's Appeal, 2 Pa. 

Dlst 28. 6 Kulp 497. 

Va.—Marchant & Taylor v. Mathews 
County, 124 S.B3. 420, 139 Va. 723. 
47- Elan.—Chase County v. Carter, 24 
Kan. 611. 

29 C.J. p 479 note 11. 

48. Waiver of service of process on 
boai:d of supervisors, on appeal to 
circuit court from order opening pub¬ 
lic road, by commonwealth's attorney 
on its behalf as its representative. 


because of motion by appellees to 
dismiss appeal on grround that board 
had not been summoned, whereupon 
case proceeded without further pro¬ 
test, made board party to appeal.— 
Marchant & Taylor v. Mathews Coun¬ 
ty. 124 S.B. 420, 189 Va. 723. 

49. Va.—^Marchant & Taylor v. 

Mathews County, supra. 

29 C.J. p 479 note 12. 

6 a Me.—In re Ripley, 39 Me. 350. 
29 CJ. p 479 note 13. 

Bl. Iowa.—Myers v. Old Mission & 
Whltbeck Road, 7 Iowa 316. 

52, IlL—Sangamon County v. 

firoTO, 18 Ill. 207. 

58. m.— Sangamon County v. 

Brown, supra. 

64. Ark.—^Rust v. Kocourek; 196 S. 
W. 938, 130 Ark. 39. 
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55. Ind.—^Leffel v. Obenchaln, 90 
Ind. 60. 

66 . Va.—Marchant & Taylor v, 
Mathews County, 124 S.B. 420, 139 
Va. 728. 

67. Ark.-Ward v. Wilson, 191 S.W. 
917, 127 Ark. 266. 

29 C.J. p 479 note 20. 

58. N.C.—Sutphln v. Sparger, 64 S. 
E. 867, 160 N.C. 617—Blair v. Coak- 
ley, 48 S.B. 804, 186 N.C. 406. 

69. N:H—Twombly v, Madbury, 27 
N.H. 488. 

ea Ind.—^Bronnenberg v. Gtolns, 108 
N.B.'862, 183 Ind. 226. ^ 

29 C.J. p 479 note 26. 

. 61 . Ind.- 7 -BAll V. McDonald, 85 N.EL 
707, 171 Ind.-9. • 

29 C.J. p 480 note 27. . 
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of an affidavit of interest by an appellant who is 
not a party to the proceedings.®^ 

Only the steps required by statute need be taken 
in order to perfect an appeal;®® and under some 
statutes defects may be waived by failure to object 
in due season,®4 or may be cured.®® 

h. Time for Takmg Appeal 

An appeal In highway proceedings mutt ordinarily be 
taken within the time prescribed by statute. 

In order to be ^effectual the appeal must be taken 
within the period prescribed by statute,®® and an 
appeal not taken within the required time will be 
denied unless the delay is sufficiently excused.®*^ 
Where the statute does not expressly limit the time, 
the intervention of a term of court before the ap¬ 
peal is entered does not render it irregular and 
void.®® 

An appeal or error proceeding is premature when 
instituted before the final termination of the pro¬ 
ceedings before the board.®® 

c. Notice of Appeal 

In the absence of a waiver of such statutory re¬ 
quirement! a sufflclent notice of appeal must be given. 

Where the statute requires notice of the appeal, 
a failure to give such notice is a fatal defect,^® 
unless the defect is waived.^^ The notice must 
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identify the judgment or order appealed from,72 
and state briefly the ground of appeal,*^® and must 
be signed by the party appealing or his attorney.^* 

Service of notice of appeal be had on the 
party or his attorney,''^® or on some designated offi¬ 
cial,'^® or filed with the town clerk under some 
statutes.*^^ 

d. Petition or Application 

An appellant Is frequently required to file a peti¬ 
tion stating the grounds of appeal and any other mat¬ 
ters required by statute. 

Unless required by statute, appellant is not re¬ 
quired to file a petition for appeal, although if he 
does so he must stand or fall thereby.^® Under 
many statutes, however, appellant is required to 
file a petition,*^® stating the grounds of the ap¬ 
peal,®® and such other matters as may be pre- 
scribed,®! and accompanied by an affidavit.®® 

e. Bond 

The filing of a sufficient bond Is frequently made a 
Jurisdictional requisite of a valid appeal. 

While the giving of bond and sureties is not es¬ 
sential unless required by statute or by order of 
court,®® the filing of a bond is frequently made a 
jurisdictional requisite of a valid appeal, and, where 
this is the case, the requirements of the statute 
I must of course be complied with,®^ although an ap¬ 


es, Ind.—Wilson V. Wheeler, 25 N. 

B. 190, 125 Ind. 173. 

29 C.J. p 480 note 28. 

63. Minn.—^McBlrath v. Lakeville 
Tp., 99 N.W. 895, 92 Mlnnl 248. 

29 C.J. p 480 note 29. 

64. Minn.—State v. Shardlow, 46 N. 
W. 74, 43 Minn. 524. 

66. Tenn.—Lafollette v. Road ComT, 
58 S.W. 1065. 105 Tenn. 536. 

29 C.J. p 480 note 31. 

66. Me.—^Tuttle v. Somerset County 
Comr's, 164 A. 541, 181 Me. 475. 

29 C.J. p 480 note 32. 

Pinal order 

Order refusing to open road to pro- 1 
posed wharf *'at this time,” and post¬ 
poning opening for eight months to 
give owner of old wharf opportunity 
to repair It, was held not final, so as 
to bar petition for writ of error more 
‘ than year later.—^Marchant & Taylor 
V. Mathews County, 124 S.B. 420, 139 
Va. 723. 

67. Me.—Tuttle v. Somerset County 
Com'rs. i64 A. 541, 131 Me. 475. 

39 C.J. p 480 note 38. 

R'eglect of public ofllolal 

The court may allow an appeal 
nunc pro tunc, where it appears that 
the failure to file the appeal within 
the time preiscrlbed by statute is due 


to an act of omission or neglect on 
the part of' a public official.—^Petition 
of Lehigh Paper' Mills, Inc., 5 Pa. 
Dlst & Co. 112, 19 North.Co. 177. 

68. Vt—Shelbum v. Bldridge, 10 Vt. 
128. 

69. P6U—Irwin’s Appeal, 7 Pa.Super. 
854. 

29 C.J. p 480 note 35. 

7a Me.—^Tuttle v. Somerset County 
Com’rs, 164 A. 541, 131 Me. 475. 

29 C.J. P 481 note 36. 

7L Va.—^Marchant & Taylor v. 
Mathews County, 124 S.B. 420, 139 
Va. 723. 

29 C.J. P 481 note 37. 

Power to waive 

Power, If any, of commonwealth's 
attorney, as county's representative, 
to accept service of notice on board ^ 
of supervisors, of appeal to circuit | 
court from its order opening public' 
road, is tantamount to power to 
waive notice.—^Marchant & Taylor v. 
Mathews County, supra. 

72. lowfiu—^In re Dugan, 105 N.W. 
514, 129 Iowa 241. 

29 C.J. p 481 note 38. ’ 

73. Minn.—^Baldwin v. Rosendale 
Tp., 124 N.W. 641, 110 Minn. 87. 

29 C.J. P 481 note 39. 
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74. Minn.—^Baldwin v. Rosendale 
Tp., supra. 

75. Iowa.—^Ellls v. Carpenter; 56 N. 
W. 678, 89 Iowa 521. 

29 C.J. p 481 note 41. 

76. Iowa.—Spurrier v. Wirtner, 48 
Iowa 486. 

29 C.J. p 481 note 42. 

77- Minn.—^Burkleo v. Baytown, 120 
N.W. 626, 121 N.W. 874, 108 Min*. 
224. 

29 C.J. p 481 note 43. 

78. Kan.—Walbridge v. Russell 
County, 86 P. 473, 74 Kan. 341. 

79. Ill.—Smith V. Boisvert. 65 N.B. 
631, 183 IIL 318. 

29 C.J. p 481 note 46. 
aa Pa,—^In re Widening of Twenty- 
I fourUi St, 18 Pa,DlsL 619. 

29 C.L p 482 note 47. 

81. Minn.—State v. St John, 50 N. 
W. 200, 47 Minn. 315. 

I 29 C.J. p 482 note 48. 

82. Pa,—In re Widening of Twenty- 
fourth St., 13 Pa.Dlst. 619. 

29 O.J. p 482 note 49. 

83. Ill.—^Peoria County v. Harvey, 
18 111. 364. 

84. Miss.—Semmes v. Board of 
Sup'rs of Sunflower County, 89 So. 
811, 127 Miss. 84. 

29 C.J. p 482 note 52. 
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peal will not be dismissed for want of bond where 
one is tendered before the motion to dismiss on 
that accoimt is disposed of.®® The bond must be 
given to,®® and signed®*^ and approved by,®® the 
persons designated by statute. 

Where the bond is radically defective, it is not 
amendable;®® nor may the court permit a new bond 
to be filed.®® Where, however, the bond is not 
void,®l or where it is lost,®^ a substituted or new 
bond may be filed. 

Sureties. While sureties on the bond are not 
necessary in the absence of a statute requiring sure¬ 
ties,®® they are generally required.®^ One who pe¬ 
titioned for the establishment of a highway may be 
a surety for a copetitioner,®® but persons uniting in 
a remonstrance cannot appeal without some other 
person as surety.®® 

§ 85. -Record 

The record can be made up and matter Incorporated 
therein only in the manner prescribed by statute and 
practice in the various Jurisdictions, and the appellate 
court will not take cognizance of or consider matters not 
embraced In the record. 

The appellate court will not take cognizance of 
or consider matters not embraced in the record,®^ 
which can be made up, and wherein matter can be 
incorporated only in the manner prescribed by the 
statute and practice of the particular jurisdiction;®® 
and matters not stated therein will be presumed not 
to have been done,®® an exception existing as to 
steps not jurisdictional in their nature and which 
are not absolutely required to be in the record.^ 

§ 86. -EEect of Appeal 

The effect of an appeal as a supersedeas depends on 
the statutes and practice In the particular Jurisdiction. 


While it has been held that in the absence of a 
provision in the statutes to that effect, an appeal 
to the court from an order establishing a road does 
not automatically stay further action,® since ap¬ 
peals may be taken on grounds affecting the ju¬ 
risdiction and validity of the proceedings before the 
commissioners, or on grounds affecting particular 
persons only,® it has also been held that an appeal 
on grounds affecting the jurisdiction and validity of 
the proceedings, where the hearing is de novo, va¬ 
cates the judgment or order of the lower board or 
court,^ and suspends the authority of the highway 
officials to open the road or take other steps in ex¬ 
ecution of the judgment,® and pending such appeal 
the case does not come within the provision of the 
law looking to the proper maintenance and work¬ 
ing of the roads.® However, an appeal on grounds 
affecting only particular persons will suspend only 
so much of the proceedings as affects the individual 
concerned.*!^ 

§ 87. -Proceedings on Appeal 

a. In general 

b. Notice of hearing 

c. Dismissal 

d. Scope and extent of review 

e. Determination and disposition of cause 

a. In General 

In many respects the procedure on an appeal In a 
highway case Is the same as In ordinary civil actions. 

In many respects the procedure on an appeal in 
a highway case is the same as in ordinary civil ac¬ 
tions.® Thus, the party sustaining the burden of 


85. Tenn.—^Lafollette v. Tiller, 68 
■ S.W. 1066. 106 Tenn. 636. 

86 . R.L—^Valll v. New Shorehazn, 
28 A. 844. 18 R.I. 406. 

29 G.J. p 482 note 64. 

87. IlL—^Appanooce v. Knelt 2 HI. 
App. 583. 

29 aJ. p 482 note 55. 

88 . Miss.—Semmea v. Board of 
Sup'rs of Sunflower County, 89 So. 
811. 127 Miss. 84. 

29 C.J. p 482 note 56. 

89. R.I.—^Vaill v. New Shoreham, 28 
A. 844. 18 R.L 406. 

9a Ind.—Scotten v. Divelblss, 46 
Ind. 301. 

29 C.J. P 482 note 68. 

81. Ark.—^Nemier v. Bramlett, 146 
S.W. 486. 103 Ark. 209. 

29 C.J. p 482 note 59. 

98. Ind.—^Fowler v. Newsona, 90 N. 
SL 9, 174 Ind. 104. 


93. Ill.—Oswego V. Kellogg. 99 Ill. 
590. 

29 CJ. p 482 note 61. 

9a Minn.—State v. Fitch, 16 N.W. 

411. 30 Minn. 632. 

29 C.J. p 482 note 62. 

95. Ind.—^Fowler v. Newsom, 90 N. 

R 9. 174 Ind. 104. 

29 C.J. p 482 note 63. 

9a Ind.—Scotten v. Divelblss, 46 
Ind. 301—^McVey v. Heavenrldge, 
80 Ind. 100. 

97. Ind.—Cox V. Lindley, 80 Ind. 
827. 

29 C.J. p 482 note 66. 

9a Neb.—Brabham v. Custer Coun¬ 
ty. 92 N.W. 989, 8 Neb., Unoft. 801. 
29 C.J, p 488 note 66. 

99. Kan.—Wabaunsee County v. 

Muhlenbacker, 18 Kan. 129. 

29 C.J. p 483 note 67. 

1 . Neb.—^Brabham v. Custer County, 
92 N.W. 989, 3 Neb., Unoft, 801. 

29 C.J. p 483 note 68. 
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a Wash.—State v. Superior Court 
for Chelan County, 257 P. 281, 144 
Wash. 124. 

a IlL—^Pool V. Breese, 3 N.R 714,. 
114 IIL 694. 

a IlL—^Pool V. Breese, supra. 

29 C.J. p 488 note 43. 
a N.H.—^Morse v. Wheeler, 45 A* 
561, 69 N.H. 292. 

29 C.J. p 488 note 44. 
a N.C.—State v. Davis, 74 S.R 916, 
169 N.C. 465. 

7. Conn.—Messer v. Wildman, 2 A^ 
706, 63 Conn. 494. 

29 C.J. p 488 note 42. 
a Tenn.—Lafollette v. Tiller, 58 S. 

W. 1066, 106 Tenn. 536. 

29 C.J. p 483 note 69. 

Change of venue on appeal see su¬ 
pra § 81. 

Time 

Where the highway commissioners 
of two towns, between which a road 
^ on a township line was sought to 
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proof is entitled to open and close the argument.^ 
The judges must all meet for the purpose of de¬ 
termining such appeal,10 and then a decision of a 
majority will be valid.H Where a jury trial is pro¬ 
vided for, the judge is not entitled to sit with the 
jury in the capacity of a juror,and the necessity 
and sufficiency of instructions depend on the stat¬ 
utes and local practice in each jurisdiction.^^ 
ConsoUdaiion of appeals. In a proper case sev¬ 
eral appeals in the same proceeding may be consol¬ 
idated,!^ but this will not be done where the par¬ 
ties are different.!^ Where several appeals are 
heard separately, it will be assumed that the par¬ 
ties assented thereto.!® 

Adjournment. Where the appeal is heard by a 
board, that body may adjourn for reasonable 
cause,!^ even to a place outside of the limits of the 
town.!® A defect in the adjournment is waived by 
the appearance of the parties at the adjourned 
meeting.!® 

b. Notice of Healing 

Notice of the hearing of an appeal In highway pro¬ 
ceedings must generally be given. 


§ 87 

It is generally required that notice of the hear¬ 
ing of an appeal in highway proceedings be giv¬ 
en®® to the appellants and appellees,®! as well as to 
the owners of land through which the road will 
pass,®® and to the commissioners or other officers 
who established the highway.®® 

c. Dismissal 

In a proper case, as where the appeal has not bec^ 
perfected, the court may dismiss the appeal. 

The court may dismiss an appeal which has not 
been perfected®^ within the statutory time,®® where 
all the parties are not properly before the court®® 
or where the record clearly shows that the highway 
board was without jurisdiction ;®^ and the effect of 
such dismissal is to leave the cause as if no appeal 
had been taken.®® However, where the lower board 
or court has acquired jurisdiction, no irregularity in 
the subsequent proceedings is ground for dismissing 
the appeal,®® especially where, on appeal, a trial de 
novo is had, and the irregular proceedings are 
thereby vacated.®® 


be established, failed to agree ou 
September 29, and an appeal was tak¬ 
en to the county superintendent, who 
op November 1 ordered the establish¬ 
ment of the road, and where a sub¬ 
sequent arbitration hearing was held 
on November 6 at the request of one 
of the commissioners for the purpose 
of curing any previous legal defects 
and complying more fully with ^he 
provisions of the statutes as to arbi¬ 
tration by the county superintendent. 
It was held that the hearing of the 
appeal and arbitration was had with¬ 
in a reasonable time, and that no Ir¬ 
regularity, invalidating the organiza¬ 
tion of the road, had been shown.— 
Hlne V. Roberta, 141 N.E. 166, 809 Ill. 
439. 

9. Ind.—Peed v. Brenneman, 89 Ind. 
252. 

2d C.J. p 483 note 70. 

10. N.T.—^Harris v. Whitney, 6 How. 
Pr. 175. 

29 C.J. p 483 note 72. 

11. N.T.—^Harris v. Whitney, supra. 

12. Ohio.—^Halstead v. Sawyer, 1 
Ohio Dec., Reprint, 456, 10 West L. 
J. 85. 

13. InstraotloiLs refused 

On appeal to the court, where a 
Jury trial waa had, it was held that 
the refusal of requested instructions 
was not error, as such proceedings 
are special proceedings, where the 
court stated that it Is quite likely 
jthat no error would have been com¬ 
mitted if the court had not instruct¬ 
ed the Jury.—In re Elba Tp. Public 


Highway, 210 N.W. 297, 286 Mich. 
282. 

14. Ind.—^Klrsch v. Braun, 58 N.E. 

1082, 163 Ind. 247. 

29 CJ. p 483 note 76. 

16. S.D.—Williams v. Turner, Tp., 
87 N.W. 968, 15 S,D. 182. 

16. Mloh.—^Bogue v. De Long, 110 N. 
W. 119,- 147 Mich. 63. 

17. Mich.—^People v. Essex Tp. Bd., 

, 38 Mich. 615. 

18. Ill.—Goshen Highway Comrs. v. 
Jackson, 45 N.E. 1000, 166 Ill. 17, 
affirming 61 IlLApp. 381. 

19. Ill.—Anderson v. Wood, 80 IlL 
15. 

80. Mich.—Sanger v. Brownstown 
Tp. Board, 76 N.W. 121, 118 Mich. 
19. 

29 C.J. p 483 note 79. 

ReasoxiAble notice of axbitxatloa 
Under a statute making the county 
superintendent of highways the prop¬ 
er official to arbitrate a disagreement 
between two town commissioners, as 
to the laying out of a road on a 
township line, which does not pre¬ 
scribe any procedure as to the notice 
of hearing or the notice itself, rea¬ 
sonable notice is sufficient.—^BUne v. 
Roberts, 141 N.E. 166, 309 Ill. 489. 

81. Mich,—^Prescott v. Patterson, 7 
N.W. 237, 44 Mich. 525. 

29 C.J. p 483 note 80. 

89L N.T.—^People v. Enlskern, 54 N. 

T. 62, reversing 50 Barb. 87. 

29 C.J. p 483 note 81. 

83. N.T.—^People v. Osborn, 26 
Wend. 186. 


84. Me.—^Tuttle V. Somerset County 
Com'rs, 164 A. 541, 131 Me. 475. 

Mo.—Reynolds v. Potts, 264 S.W. 663, 
305 Mo. 1. 

Blsmissal of cause 
Court did not err in refusing to 
dismiss the cause on appeal from 
an order establishing a public road, 
where a motion to dismiss appeal 
was properly sustained, as trial court 
had no Jurisdiction to rule on any 
question in the case.—^Reynolds v. 
Potts, supra. 

86. N.C.—^Blair v. Coakley, 48 S.E. 

804, 136 N.a 405. 

Settl2ig aside order of dismissal 
Under some statutes where the 
time to appeal from an order grant¬ 
ing a motion to dismiss an appeal 
from a determination of the board of 
supervisors of a township to lay a 
certain road had not expired, the 
court has power to set it aside.— 
Gross V. Board of Sup'rs of Lincoln 
Tp., 163 N.W. 126, 137 Minn. 162. 

26. Ky.—Jewell v. BUrk, 47 S.W. 766, 
20 Ey.L. 863. 

27- N.H.—^Bickford v. Franconia, 60 
A 98, 73 N.H 194. 

29 C.J. p 487 note 36. 

2a N.C.—^Andrews v. Beam, 1 S.E. 

632, 97 N.a 316 . 

29 C.J. p 488 note 37. 

89. Ind.—^Hays v. Parrish, 62 Ind. 
132. 

29 C.J. p 488 note 38. 

aa Ind.—^Black v. Thomson, 7 N.E. 
184, 107 Ind. 162. 
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Grounds for a dismissal may be presented orally 
as well as in writing.^i 

dL Scope and Extent of Review 

(1) In general 

(2) References 

(1) In General 

General rules as to presumptions and questions of 
fact on appeal are applied in highway proceedings. Un¬ 
der some statutes, there Is a trial de novo on appeal, 
and appellate Jurisdiction Is confined to the subject 
matter of the original petition. 

Appellate jurisdiction in highway proceedings is 
confined to the subject matter of the original pe¬ 
tition, ^2 even though there is a trial de novo on 
appeal of the issues framed in the board or court 
where the proceedings were first instituted,33 or 
such as may be permitted by amendment on ap- 
peal.34 The discretion of the lower court will not 
be disturbed unless it has been clearly and preju¬ 
dicially abused,3 5 and where proceedings establish¬ 
ing a highway are vacated on appeal on the ground 
of lack of jurisdiction, the merits of the cause 
should not be determined.3® 

Where an appeal is based entirely on the award 
of damages, no other questions are open for re¬ 
view,® 7 and conversely where no appeal is taken 
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from the judgment assessing damages, such issue 
will not be tried on appeal.®® 

Trial de novo. Although where no evidence is 
introduced in the appellate tribunal, the review pro¬ 
ceeds on questions of law and jurisdiction much 
in the same manner as on a writ of error®® under 
the statutes of some jurisdictions, there is a trial de 
novo on appeal^® by the court without the inter¬ 
vention of a jury of view,^^ and where such a trial 
is had, the court disregards irregularities in the 
original proceedings and proceeds to try the mat¬ 
ter anew on the merits.^® 

Presumptions. The usual presumptions in favor 
of the correctness and regularity of the proceedings 
of the lower tribunal obtain in appeals in highway 
proceedings,^® especially on appeals from an in¬ 
termediate court to a higher court and, among 
other things, it will be presumed in the absence of 
a contrary showing that the viewers were not only 
properly qualified and appointed,^® but that they 
observed statutory requirements in performing their 
duties.^® 

. Questions of fact. Questions of fact determined 
by the court^7 or jury^® or board^® trying the is¬ 
sue are not reviewable, unless such determination 
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31. Ind.—Scotten v. Dlvilbiss. 60 
Ind. 37. 

32. N.H.—In re Patten, 16 N.H. 277. 
N.T.—Matter of Laidlaw, 148 N.T.S. 

56, 162 App.Div. 755, affirmed 107 
N.E. 1080, 213 N.Y. 653. 

Bxteat of power 

The appellate court can exercise 
no £nreater power or authority than 
was within ' the jurisdiction of the 
court from which the appeal was tak¬ 
en.—Casey v. Douglas, 296 S.W. 705, 
173 Ark. 641. 

Ifecesslty and convenlenoe 

On appeal from board of supervis¬ 
ors’ order opening public road to pro¬ 
posed wharf, it was proper for court 
to consider necessities of such ac¬ 
commodation to applicants, extent to 
which it may be convenient or incon¬ 
venient to others, direct or Indirect 
advantages to public at large, etc.— 
Marchant & Taylor v. Mathews Coun¬ 
ty, 124 S.B. 420, 139 Va. 723—Lewis 
V, Washington, 5 Gratt 266, 46 Va. 
266. 

33. Ind.—Emmons v. Clark, 174 N.E. 
87,' 203 Ind. 622. 

29 C.J. p 483 note 87. 

34. Ky.—^Portland & Greenwood 

Tump. Co. V. Bobb, 10 S.W. 794, 88 
Ky. 226, 10 Ky.L. 796. 

29 C.J. p 484 note 88. 

8B.- iCy.—Stewart v. Carter County, 
65 's.W.2d 371, 246 Ky. 442. 


36. N.Y.—In re Riddell, 116 N.Y.S. 
261, affirmed 119 N.Y.S. 1142, 134 
App.Div. 990. 

Jnrlsdletloxi. only to annul order 
Neither supreme court nor circuit 
court on review of county court order 
opening county road, which order was 
made without jurisdiction by reason 
of state's Interest in land over which 
road was sought to be opened, had 
jurisdiction except to annul such or¬ 
der.—Steelhammer v. Clackamas 

County, Or., 135 P.2d 292. 

37. Tex.—^Huggins v. Hurt, 56 S.W. 
944, 23 Tex.Civ.App. 404. 

29 C.J. p 484 note 89. 

38L Mo,—^Matter of Crltzer, 206 S.W*. 
16, 275 Mo. 514. 

39. Pa.—In re Complanter Tp. Road, 
26 Pa.Super. 20. 

29 C.J. p 484 note 92. 

40. Ind.—^Emmons v. Clark, 174 N.E. 
87. 203 Ind. 622. 

29 C.J. p 484 note 93. 

41. Tenn.—Greene County Justice v. 
Graham, 6 Baxt. 77. 

29 C.J. p 483 note 71. 

42. Ind.—Irwin v. Armuth, 28 N.E. 
702, 129 Ind. 340. 

29 C.J. p 484 note 94. 

View by court 

On appeal from, order of county 
court establishing road, the circuit 
court committed no error in making 
a personal view of the proposed road 
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where both sides were present In per¬ 
son or by counsel or had opportunity 
to be present and the evidence ad¬ 
duced in court was sufficient to sup¬ 
port court's finding of public con¬ 
venience and necessity.—Cain v. Litt- 
rell, 160 S.W.2d 630, 202 Ark. 887. 

Report of viewers is admissible 
where it Is not invalid on its face. 
—^Emmons v. Clark, 174 N.E. 87. 203 
Ind. 622—29 C.J. p 484 note 94 [cj. 

43. Minn.—^Forster v. Winona Coun¬ 
ty, 87 N.W. 921, 84 Minn. 308. 

29 C.J. p 485 note 96. 

44i Ky.—^Louisville & N. R. Co. v. 
Gerard, 112 S.W. 915, 130 Ky. 18. 

4B. Or.—Towns v. Klamath County, 
53 P. 604, 33 Or. 225. 

Pa.—^In re Derry Tp. Road, 11 Pa. 
Super. 282. 

46. Pa.—In re South Ablngton Tp. 
Road, 109 Pa. 118—In re Derry Tp. 
Road, 11 Pa.Super. 232. 

47. Ky.—Burton v. Bryant, 261 S.W. 
192, 199 Ky. 447. 

29 C.J. p 485 note 1. 

48. Ind.—^Emmons v. Clark, 174 N.H 
87, 203 Ind. 622. 

29 C.J. p 486 note 2. 

49. Minn.—^In re Garvey, 222 N.W. 
578, 176 Minn. 94. 

Pa.—^Appeal of Holmes, 22 Pa.Dlst. & 
Co. 548. . 
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is flagrantly against lie evidence.®® This rule ap¬ 
plies to a finding as to public necessity or utility,® ^ 
or as to damages-®® 

(2) References 

Under the statutes In some Jurlsdlcttonss an appeal 
In highway proceedings Is referred to referees, or com¬ 
missioners, or to a committee. 

Where it is the practice to try highway cases de 
novo on appeal, the appointment of referees or 
commissioners is improper.BS The statutes of a 
few states, however, provide for the reference of 
the appeal to referees or commissioners, or to a 
committee,who sometimes exercise the same 
functions as county commissioners in the first in- 
stance,55 and sometimes have the same powers and 
duties, with respect to the matter in hand, as the 
judges by whom they were appointed.®® Under 
such statutes it is essential that there be a valid 
appointment®*^ of disinterested persons,®® who must 
be properly sworn before they assume their du¬ 
ties.®® After holding hearings at the proper time 
and place,®® a valid decision may be arrived at by 
any two of three referees.®^ On making their de¬ 
cision, the proceeding is then, in some jurisdictions, 
before the court for affirmance, modification, or re¬ 
versal.®® In others the referees have power to re¬ 
verse an order of commissioners refusing to lay out 
a highway, and to lay out the road in accordance 


with the prayer of applicant, and to make such an 
order as the commissioners should have made,®® 
on proper notice to the persons interested.®^ Un¬ 
der the proper circumstances referees have power 
to reverse the decision in part and affirm it as to 
the residue.®® On an appeal from an order laying 
out a highway their action should be confined to a 
reversal if they find the road unnecessary.®® 

6 . Determixiation and Disposition of Cause 

The reviewing court will affirm or reverse the de¬ 
cision of the lower court or board in accordance with Its 
views as to whether or not material error was commit¬ 
ted, and In some cases may make a final disposition of 
the case and execute the Judgment. 

The reviewing court will affirm or reverse the 
decision of the lower court or board in accordance 
with its views as to whether or not material error 
was committed,®*^ or it may affirm the proceedings 
in part and reverse them in part,®® unless the judg¬ 
ment is an entirety.®® While it has no power to . 
validate proceedings taken without jurisdiction,*^® 
it is not compelled to reverse the proceedings for 
every technical and harmless error,but may cor¬ 
rect the mistake or allow it to be corrected,^® or 
remand the record to the lower court for correc¬ 
tion.^® The appellate court possesses power in 
some cases to make a final disposition of the case 
and execute its own judgment in others it may 


60l Ky.—^Burton v. Bryant, 2B1 S.W. 

192. 199 Ky. 447. 

29 C.J. p 486 note 3. 

3Proo«ed witb ffreat oautloxi 
The appellate court should proceed 
with great caution in overruling the 
decision of county road authorities 
and of local courts respecting chang¬ 
es in the location of roads, etc., espe¬ 
cially where the evidence is conflict¬ 
ing.—Baker v. Evers, 120 S.B. 278, 
137 Va. 492. 

Bl. Minn.—In re Garvey, 222 N.W. I 
678, 176 Minn. 94. 

29 C.J. p 486 note 4. 

52. Iowa.—Clary v, Blondel, 169 N. 
W. 604, 178 Iowa 101. 

63. Ind.—^Hays v. Parrish, 52 Ind. 
132—^Kemp v. Smith, 7 Ind. 471. 

54. Me.—Millett v. Franklin Coun¬ 
ty, 16 A. 897, 81 Me. 257. 

29 C.J. P 485 note 7. 

55. Me.—^Andover v. Selectmen v. 
Oxford County, 29 A. 982, 86 Me. 
185. 

56. N.Y.—People v. Harris. 63 N.Y. 
391. 

29 C.J. p 486 note 9. 

57. Me.—^French v. Oxford County, 
64 Me. 683. 

29 C.J. P 486 note 10. 


68l Me.—^Friend’s Appeal, 63 Me. 
387. 

29 CJ. p 486 note 11. 

59. Me.—^Raymond v. Cumberland 
County, 63 Me. 110. 

29 C.J. p 486 note 12. 

60. N.Y.—^People v. Strevell, 27 Hun 
218. 

29 C.J. p 486 note 13. 

61. N.Y.—^People v. Burton, 66 N.Y. 
462. 

29 C.J. p 486 note 14. 

62. N.H.—^Underwood v. Bailey, 68 
N.H. 69. 

29 C.J. p 486 note 15. 

63. N.Y.—^People v. EZniskem, 54 N. 
Y. 62. 

29 C.J. p 486 note 16. 

64i N.Y.—^People v. Brown, 47 Hun 
469. 

29 C.J. p 486 note 17. 

65. N.Y.—People v. Baker, 19 Barb. 
240. 

66. N.Y.—^People v. Carman, 47 
Hun 880. 

29 C.J. p 486 note 19. 

e 7 . Va.—^Marchant & Taylor v. 
Mathews ,County, 124 S.E. 420‘, 139 
Va. 728. 

29 C.J. P 486 note 20. 
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Bistntotlons not exronaons or prop¬ 
erly given 

Ind.—^Ferguson v. Bllsland, 146 N.E. 
326, 196 Ind. 291. 

68. Me.—Bryant v. Penobscot Coun¬ 
ty, 8 A. 460, 79 Me. 128. 

29 C.J. p 487 note 21. 

69. Ky.—Jewell v. Kirk, 47 S.W. 766, 
20 Ky.L. 863. 

29 C.J. p 487 note 22. 

70. Md.—Cumberland Valley R. Co. 
V. Martin, 59 A 714, 100 Md. 165. 

71. Mich.—^In re Elba Tp. Public 
Highway. 210 N.W. 297. 236 Mich. 
283. 

29 C.J. p 487 note 24. 

7SL Mo.—^Anderson v. Myrtle Tp. 

Board, 75 Mo. 57. 

29 C.J. p 487 note 24. 

73. Ind.—Sidener v. Baser. 22 Ind. 

201 . 

29 C.J. p 487 note 26. 

74. Ark.—Casey v. Douglas, 296 S. 
W. 705. 173 Ark. 641. 

Va.—^Marchant & Taylor v. Mathews 
County, 124 S,H. 420, 139 Va. 723. 

29 C.J. P 487 note 26. 

Conditional esta bl is h m e nt 
Circuit court’s Judgment, changing 
route adopted by county court for 
road, and making location dependent 
on contingencies, was held erroneous. 
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and sometimes must remand the case to the board 
or lower court with directions as to how to pro¬ 
ceed, which directions must be obeyed.*^® The 
latter course is generally pursued where the ap¬ 
peal is from the assessment of damages and the 
jury in the appellate court has allowed an amount 
different’ from that allowed below-^*^ Where the 
judgment reverses an order refusing the road, the 
appellate court may, under some statutes, proceed 
to establish and lay out the road,*^^ but under other 
statutes the rule is otherwise,except where the 
appeal is to and not from the county commission¬ 
ers.®® 

Statutory ■ requirements relating to the filing of 
the order of the appellate tribunal must be complied 
with before such order is valid and effective.®^ 

§ 88. Certiorari 

a. In general 

b. Persons entitled to writ 

c. Application and return 

d. Review 

c. Determination and disposition of 
cause 

a. In General 

within the discretion of the court, certiorari Is a 
proper remedy In some Jurisdictions to test the jurisdic¬ 
tion of the tribunal which passed on the question of es¬ 
tablishment of a highway, at least where such proceed¬ 
ings constitute judicial proceedings. 

Subject to the general rules governing the use 
of such writ, the writ of certiorari, or-the equiva¬ 


lent statutory writ of review, Js the proper remedy, 
and in some states the only remedy, for testing the 
jurisdiction of the board or tribunal which passed 
on the question of the establishment of the high- 
way,®2 and for reviewing the regularity and le¬ 
gality of its proceedings,®® or the proceedings on 
appeal from its action.®^ It will not lie where 
the proceedings conform in all respects to the re¬ 
quirements of law,®® or where there is a remedy 
by appeal,®® writ of error,®*^ or some other adequate 
remedy,®® in the absence of a statute to the con¬ 
trary.®® However, where the proceedings are void 
for want of jurisdiction,®® or where an appeal has 
been refused,®^ certiorari will lie, notwithstanding 
the right of appeal exists. 

Judicial and discretionary acts. Within the rule 
that certiorari lies only to review judicial acts, the 
proceedings of highway officers in opening or vacat¬ 
ing public roads, under statute authority, are judi¬ 
cial proceedings.®® A distinction has been made, in 
some jurisdictions, between the power of a court, 
and the power of selectmen, to lay out highways, 
the former being held judicial, and the latter not.®® 
It has been held that certiorari does not lie to try 
the legality of a private or town way established by 
the doings of the selectmen and the vote of the 
town.®^ 

The proceedings connected with the laying out 
of highways and roads are in many cases discre¬ 
tionary, and where such is the case certiorari 
will not lie to review the exercise of such discre¬ 
tion by the board or court,®® unless it has clearly 
exceeded its power.®® 


—Casey v. Douglas. 296 S.W. 706, 173 
Ark. 641. 

Wliere denial of petition afflimed 
Court, affirming decision of county 
board of supervisors, denying peti¬ 
tion for road establishment, and dis¬ 
missing proceedings, wsls held not re¬ 
quired to certify proceedings to 
board.—^Payne v. Howell, 186 S.E. 
702, 146 V£U 210. 

76. Ark.—Casey v. Douglas, 296 S. 

W. 706, 173 Ark. 641. 

Ind.—Cooprlder v. Board of Com'rs 
of Clay County, 188 N.M. 679, 206* 
Ind. ISO. 

29 CJ. p 487 note 27. 

76. Me.—^Harriman v. Waldo Coun¬ 
ty, 68 Me. 83. 

29 ax p 487 note 28. 

77. Iowa.—^Helson v. Goodykoontz, 
47 Iowa 32. 

29 C.J. p 487 note 29. 

78. N.T.—^People v. Champion, 16 
Johns. 61; 

29 aJ. p 487 note 30. 

79. Me.—^Irving v. Sagadelioc Coun¬ 
ty, 69 Ma 618. 


89. Me.—Orrlngton v. Penobscbt 
County, 61 Me. 670. 

81. Ill.—^Alexander v. Rubensam, 12 
IlLApp. 120. 

82. Ill.—Hlne v. Roberts, 141 KB. 
166, 309 Ill. 439. 

Or.—^Latourette v. County Court- of 
Clackamas County, 256 P, 330, 121 
Or. 823. 

29 C.J. p 488 note 46. 

83. IlL—Hine v. Roberts, 141 KB. 
166, 309 lU. 439. 

29 C.J. p 488 note 47. 

84h Ark.—Cazort v. Road Improve¬ 
ment Dlst. No. 3 of Johnson Coun¬ 
ty, 299 S.W. 1014, 176 Ark. 670. 

29 C.J. p 489 note 48. 

86. Ga.—^Hightower v. Jones, 11 S. 
B. 872, 85 Ga. 697. 

29 aJ. p 489 note 60. 

86^ K J.—^Ringwood Co. v. West Mil¬ 
ford Tp., 82 A. 867, 82 N.J.Law 74L 
29 aJ. p 489 note 61. 

87. Me.—^Nobleboro v. Idncoln 

County, 68 Me. 548. 

, 29 aJ. p 489 note 62. 


88; Tex.—McKinley v. Frio County, 
88 S.W. 447, 39 Tex.Clv.App. 618. 
29 aJ. p 489 note 63. 

8^ Miss.—^Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

90. Mich.—^Names v. Olive & Rob¬ 
inson Highway Com'rs., 80 Mich. 
490. 

29 C.J. p 489 note 54. 

91. Tenn.—Shields v. Greene County 
Justices, 2 Coldw. 60. 

92. Mich.—^Ziegel v. Board of Road 
Com'rs of Genesee County, 216 K 
W. 426, 427, 241 Mich. 161, quot¬ 
ing Corpus Juris. 

29 C.J. p 489 note 67. 

93. N.H.—^Robbins Y, Bridgewater, 
6 N.H. 624. 

94. Me.—Gay v. Bradstreet, 49 Me. 
680, 77 Am.D. 272. 

29 C.J.P 490 note 61. 

96. N.X—State V. Pierson, 87 N.J. 
Law 363. 

29 C.J. p 490 note 62. 

98; Mass.—Cambridge v. Middlesex 
County, 44 KB. 1089, 167 Mass. 
137. 
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Writ as discretionary. The general rule that cer¬ 
tiorari is not a writ of right but a writ issuable in 
the discretion of the court to prevent substantial 
injustice is also applicable in this class of cases, 
and it will never be allowed wherever any great 
public detriment or inconvenience might result from 
interfering with the proceeding.98 The writ will 
also be denied where sought for the correction of 
merely formal defects,99 not shown to have resulted 
in injury,! and where its issuance would be of no 
substantial benefit but to prevent substantial in¬ 
justice, the writ will issue, although the defect is 
formal and technical,® provided it is not the sub¬ 
ject of amendment.^ A laying out, which is con¬ 
trary to the statute, should not be allowed to remain 
in force merely because in the particular instance 
no substantial injury seems likely to result,® or be¬ 
cause the error was due wholly to ignorance of law 
on the part of the selectmen.® 

b. Persons Entitled to Writ 

Certiorari will ordinarily be Issued only for the relief 
of some injured party and generally no one but a party 
to the record or one whose rights are concluded by the 
Judgment or who has a direct and Immediate Interest 
can maintain the writ. 

No one but a party to the record,*^ or one whose 
rights are concluded by the judgment,® dr one who 
has a direct and immediate interest in it or is privy 
thereto,9 can maintain the writ. A certiorari can 
be issued only for the relief of some injured par¬ 
ty,!® and it will not be allowed where his objection 
is that the rights of others have been infringed.!! 
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The owners of land through which a proposed 
road runs, and whose lands are taken for such road, 
have such interest in the proceedings to establish 
the road as to entitle them to a review thereof.!® 
So has the county!® or town,!^ unless it appears 
that it suffered no injury;!® but the writ will not 
be granted on the application of persons whose only 
interest is that they are citizens and taxpayers of 
the town,!® or who have no interest to be affected, 
otherwise than as members of the community.!*^ 
Where an order made by highway commissioners 
is reversed on appeal by supervisors, the proceeding 
reversing it may be reviewed at the suit of the 
commissioners.!® 

EstoppeL A landowner estops himself by insti¬ 
tuting proceedings to recover damages.!® 

c. Application and Eetum 

The application for a writ of certiorari should be sued 
out by the proper parties within a reasonable time 
where no time Is specified by statute, and the record 
shouid be certified as It existed when the writ issued. 

An application for a writ of certiorari is prema¬ 
ture when made before the final termination of the 
proceedings to establish or lay out the highway,®® 
or before the disposition of an appeal therefrom;®! 
and after the final termination of the proceedings 
the writ must be sued out within the time limited 
by statute,®® or, in case there is no statutory limi¬ 
tation, within a reasonable time.®® Mere lapse of 
time short of the limitation for prosecuting a writ 
of error will not bar certiorari to review proceed- 


97. Ark.—Butler v. Blackshare, 267 

S.W. 879, 162 Ark. 69. 

29 C.J. p 490 note 65. 

98. Ill.—Butler Qrove Highway 

Com'rs. V. Barnes, 62 N.B. 775, 195 
Ill. 43. 

99. Or.—Latourette v. County Court 
of Clackamas County, 256 F. 330, 
121 Or. 323. 

29 aj. p 490 note 67. 

1. Or.—^Latourette v. County Court 
of Clackamas County, supra. 

29 C.J. p 491 note 68. 

2. Me.—^Bethel v. Oxford County, 60 
Me. 535. 

29 C.J. p 491 note 69. 

3. N.H.—Boston & M. B. Co. v. Fol¬ 
som. 46 H.H. 64. 

4. Mass.—^North Reading v. 2i£lddle- 
sex County, 7 Gray 109. 

29 C.J. p 491 note 71. 

6. N.H.—In re Brown, 51 N.H. 367. 

6. N.H.—In re Brown, supra. 

7. Or.—^Morton v. Hood River Coun¬ 
ty, 171 P. 684, 88 Or. 144. 

29 C.J. p 491 note 74. 


8. Or.—Gaines v. Linn County, 28 
P. 132, 21 Or. 480. 

29 C.J. p 491 note 75. 

9. Ill.—Hlne V. Roberts, 141 N.H. 
166, 309 IlL 439. 

29 C.J. p 491 note 76. 

l(k Ill.—^Hine v. Roberts, supra.. 

29 C.J. p 491 note 77. 

IL m.—^Hlne v. Roberts, supra. 

29 C.J. p 491 note 78. 

12. Mich.—^Names v. Olive & Rob¬ 
inson Highway Com'rs, 30 Mich. 
490. 

29 C.J. p 491 note 79. 

13. Ga.—Summerville Macadamized 
Graded or Plank Road Co. v. Deut- 
scher Scheutzen Club, 57 Ga. 495. 

Me.—^Bath Bridge & Turnp. Co. v. 
Magoun, 8 Me. 292. 

14. Me.—Bath Bridge & Tump. Co. 
V. Magoun, supra. 

15. Me.—Strong v. County Com'rs., 
31 Me. 678. 

29 C.J. p 491 note 82. 

16L Mich.—^Vanderstolph v. High¬ 
way Com'r, 15 N.W. 496, 50 Mich. 
330. 

29 C.J. p 491 note 83. 
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17, Ala.—Creswell v. Greene Coun¬ 
ty Com’rs. Ct., 24' Ala. 282. 

29 C.J. p 491 note 84. 

18;, Ill.—^Butler Grove Highway 
Comrs. V. Barnes, 62 N.E. 775, 195 
Ill. 43. 

N.T.—^Klnderhook Highway Com'rs. 
V. Claw, 15 Johns. 537. 

19, N.J.—Rinehart v. Cowell, 44 N. 
J.Law 860. 

29 C.J. p 492 note 86. 

20. N.J.—^In re Road, 8 N.J.Law 139. 
29 C.J. p 492 note 87. 

Judgment held final 
Order of board of supervisors, di¬ 
recting road to be laid out, was held 
“final Judgrment," revlewable by cer- 
tlorarL—^Fergruson v. Seward, 111 So. 
696, 146 Miss. 613. 

81. Minn.—Grlnager v. Norway, 22 
N.W. 174, 38 Minn. 127. 

88. Pa.—^In re Road In Smlthfield 
Tp., Monroe County, 1 Monroe L.R. 
93. 

29 C.J. p 492 note 89. 

83. Ark.—^Butler v. Blackshare, 267’ 

S.W. 379, 162 Ark. 69. 

29 C.J. p 492 note 90. 
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ings for the establishment of a highway,*^ unless 
it appears that something has been done so that 
great public detriment or inconvenience might re¬ 
sult from declaring it invalid,25 as where money or 
labor has been expended on the highway,26 but even 
this fact will not operate as a bar where petitioner 
has not slept on his rights.27 

The application should be prosecuted by the party 
aggrieved,28 and according to some decisions, ap¬ 
plicants for the road26 and the highway commis- 
sioner®® should be made defendants. Other cases 
hold that applicants for the roadSi and the highway 
commissioners®2 are not proper parties. 

The writ should state the termini of the proposed 
road,33 show the interest of the relator,®^ and be 
directed to the board®® or court®® whose action is 
sought to be reviewed. 

The return thereto must be made by certifying 
the record as it existed when the writ issued,®^ and 
sending up the records which relate to the matter 
sought to be reviewed.®® Two distinct final orders 
•cannot be brought up by one writ.®® A return, 
filed before a motion to quash a writ of certiorari, 
must be taken as verity and the matter decided on 
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the assumption that the facts stated in the return 
are true.^® 

d. Beview 

On certiorari In proceedings to establish a highway, 
the reviewing court Is confined to an Inquiry Into the 
regularity of the particular proceedings brought up by 
the writ, and will generally confine Itself to errors of 
law appearing on the face of the record. 

The reviewing court is confined to an inquiry in¬ 
to the regularity of the particular proceedings 
brought up by the writ,^^ and on certiorari in a 
highway case, the reviewing court will confine it¬ 
self to, and pass on, only errors of law appearing 
on the face of the record; it will not examine the 
evidence received by the board or lower court on 
appeal, or receive evidence itself ;42 nor will it pass 
on the merits of the controversy,^® or the necessity 
or expediency of the road,^^ or otherwise control 
the discretion of the board.^® In some jurisdic¬ 
tions, however, the operation of the writ has been 
extended by statute so as to permit an examina¬ 
tion of the facts and the evidence,^® and the ad¬ 
mission of evidence to show that the board acted in 
excess of its jurisdiction or otherwise acted illegal- 
ly.47 
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M. Ill.—Matthlessen v. Olt, 109 IT. 
E. 260, 268 Ill. 669, afElrmlnff 190 
IlLApp. 301. 

29 C.J. p 492 note 91. 

:S6. Ark.—^Rust v. Eocourek, 196 S. 

W. 938, 130 Ark. 39. 

29 C.J. p 492 note 92. 

26. N.J.—Hildreth v. Rutherford, 20 
A. 60, 52 N.J.Law 601. 

29 C.J. p 492 note 93. 

■27. N.J.—State v. Green, 18 N.J. 
Law 179. 

28. Minn,—State v. Fitch, 16 N.W. 
411, 30 Minn. 632. 

29 C.J. p 492 note 95. 

29. Gra.—^Klng v. Gafford, 169 S.E. 
292, 43 Ga.App. 452. 

29 C.J. p 492 note 96. 

SKX Mich.—^Brazee v. Raymond, 26 
N.W. 699, 69 Mich. 548. 

31. Ill.—^Matthlessen v. Ott, 109 N. 
E. 260. 268 UL 569, afflrminiT 190 
IlLApp. 301. 

Miss.—^Ferffuson v. Seward, 111 So. 
696, 146 Miss. 613. 

32. N.T.—^People v, Ononda^ Coun¬ 
ty CL, 37 N.T.S. 869, 92 Hun 13. 

:33. Pa.—^In re Bast & West Nant- 
mlll Tp. Road, 4 Yeates 433. 

at Mo.—State v. Staten, 187 S.W. 
42, 268 Mo. 288. 

Mich.—^French v. Bpringrwells 
Highway Com'rs. 12 Mich. 267. 

29 C.J. p 492 note 3. I 


! 33i N*.J.—State r. Stout, 33 N.J.Law 
42. 

29 C.J. p 492 note 4. 

37. Ala,—^Lowndes County Com'rs. 

Ct. V. Heame, 69 Ala. 871. 
Frooesdlags after issuaaioe 
Proceedings of board of supervis¬ 
ors after certiorari removing pro¬ 
ceedings to circuit court were im¬ 
properly made part of record.—^Fer¬ 
guson V. Seward, 111 So. 596, 146 
Miss. 613. 

SSL Wls.—State ex rel. Paulson v. 
Town Board of Perry, Dane Coun¬ 
ty, 283 N.W. 360, 230 Wls. 76. 

29 C.J. p 493 note 6. 

Appellate prooeedingp 
The record of proceedings before 
commissioners on appeal to county 
Judge from town board’s order, lay¬ 
ing out road across appellant’s land, 
is not part of record of, or properly 
returnable by, board on certiorari to 
review such order, and relator's mo¬ 
tion to require amendment of return 
to writ of certiorari for review of 
town board’s order, laying out road 
across relator's land, so as to Include 
transcript of evidence taken by com¬ 
missioners at hearing on appeal to 
county Judge from such order, and 
relator’s demand on board for survey 
and appraisal of proposed roadway, 
was properly denied.—State ex rel. 
Paulson V. Town Board of Perry, 
Dane County, 283 N.W. 360, 230 Wls.; 
76. I 


39. Ala.—Creswell v. Greene County 
Com’rs CL, 24 Ala. 282. 

29 C.J. p 493 note 7. 

4a Wls.—State ex rel. Paulson v. 
Town Board of Perry, Dane Coun¬ 
ty, 283 N.W. 360, 230 Wls. 76. 

41. Wis.—State v. Wallmann, 85 N. 
W. 976, 110 Wis. 812. 

29 C.J. p 493 note 14. 

42, Ark.—Cazort v. Road Improve¬ 
ment Dlst. No. 3 of Johnson Coun¬ 
ty, 299 S.W. 1014, 176 Ark. 670. 

Ill.—Hlne v. Roberts, 141 N.BL 166, 
309 Ill. 439. 

Miss.—^Ferguson v. Seward, 111 So. 
696, 146 Miss. 613. 

Wls.—State ex rel. Paulson v. Town 
Board of Perry, Dane County, 288 
N.W. 360, 230 Wis. 76. 

29 C.J. p 493 note 8. 

48. N.Hl—In re Landaff. 34 N.H. 
163. 

29 C.J. p 493 note 9. 

44. Iowa.—Oelwein v. Walrath, 144 
N.W. 600, 162 Iowa 667. 

29 C.J. p 493 note 10. 

4B. Iowa.—Oelwein v. Walratn, su¬ 
pra. 

46. N.T.—^People v. Hildreth, 27 N. 
B. 658, 126 N.T. 360. 

29 C.J. p 493 note 12. 

47. Iowa.—Tledt v. Carstensen, 16 
N.W. 214, 61 Iowa 334. 

29 C.J. p 498 note 18. 
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It has been held to be immaterial whether the i 
question has been raised in the court below ;48 but 
the general rule is that questions not raised below 
cannot be considered>9 The proceedings of the 
board or court which established the road cannot be 
sustained, on certiorari, unless the record shows 
that the board or court had jurisdiction, and that 
its jurisdiction was exercised in the mode prescribed 
by statute.®® Where jurisdiction appears, the bur¬ 
den is on the relator to show error,®i and also that 
such error injured some substantial right,®^ since 
error will not be presumed.®® However, in favor 
of the regularity of the proceedings, certain pre¬ 
sumptions attach,®^ such as the presumption that 
due notice of the different steps of the proceeding 
was properly given.®® 

e. Determination and Disposition of Cause 

Whlld on cortlorarl the court must quash or affirm 
the proceedings, where proceedings as to different parts 
of a highway are separabie, the court may affirm them 
so far as they are regular and quash them so far as' 
they are Irregular. 

The general rule is that on certiorari the court 
must quash or affirm the proceedings.®® The trial 
is not de novo,®*^ and the court is without jurisdic¬ 
tion to take any further action,®® or to render a 
new judgment.®® Where the parties have permitted 
the certiorari proceedings to lie dormant for a long 


§ 89 

period of time, they will not be entitled to any re- 
lief.60 

Where proceedings as to different parts of a high¬ 
way are separable, the court may affirm them so far 
as they are regular and quash them so far as they 
are irregular ;®i and where further action in the 
lower court is necessary to determine the merits, 
so much only of the proceedings may be quashed as 
are erroneous, and the cause remitted to the court 
below.®® 

Where the writ of certiorari was improvidently 
granted®® or too tardily applied for,®^ it must be 
dismissed, but the fact that the bond is made pay¬ 
able to the wrong person or political entity has been 
held not to require dismissal of the writ.®® 

§ 89. Injunction 

Ordinarily an Injunction will not lie to restrain the- 
opening of a road in the absence of fraud, abuse of dis¬ 
cretion, or unless the order establishing such road is- 
void, and plaintiff has no adequate legal remedy. 

While a suit for an injunction sometimes has the 
character of a direct attack on proceedings for the 
establishment of a highway,®® ordinarily an injunc¬ 
tion will not lie to prevent the establishment of a 
highway over which the board of commissioners 
, has taken jurisdiction,®*^ unless the proceedings are 


48 ^ N.J.—State V. Vandervere, 25 N. 
J.Law 669, affirming 25 N.J.Law 
233, and disapproving Biddle v. 
Dancer, 20 N.J.Law 633. 

49. Me.—Phillips v. Franklin Coun¬ 
ty. 22 A. 385, 83 Me. 641. 

29 C.J. p 493 note 16. 

50ii Ala.—^Keenan v. Dallas County 
Comrs. Ct., 26 Ala. 568. 

Or.—^Woodruff v. Douglas County, 21 
P. 49, 17 Or. 314. 

61. N.J.—State v. Vanbuskirk, 21 N. 
J.Law 86. 

29 C.J. p 494 note 18. 

52. Or.—^Latourette v. County Court 
of Clackamas County, 255 P. 330, 
121 Or. 323—Heuel v. Wallowa 
County, 149 P. 77, 76 Or. 354. 

53. Or.—Heuel v. Wallowa County, 
149 P. 77, 76 Or. 354. 

■^Ig. —state V. Clemenson, 184 N.W. 
403, 148 Wis. 268. 

54. Ark.—Cazort v. Road Improve¬ 
ment Dist. No. 3 of Johnson Coun¬ 
ty, 299 S.W. 1014, 176 Ark. 670. 

29 C.J. p 494 note 21. 

56. Pa.—^In re Schuylkill Falls' 
Road, 2 Binn. 260. 

29 C.J. p 494 note 22. 

58. Minn.-Petition for Hstabllsh- 
' ment of Highway Between Sibley 


and Renville Counties, 6 N.W. 2d 
626. 

29 C.J. p 494 note 23. 

67. Ala.—Steele v. Madison Coun¬ 
ty, 3 So. 761, 88 Ala. 304. 

68. N.T.—People v. Ferris, 36 N.Y. 
218, reversing 41 Barb. 121. 

29 CJ. p 494 note 25. 

59. Mass.—Commonwealth v. West 
Boston Bridge, IS Pick. 196. 

Minn.—^Petition for Establishment of 
Highway Between Sibley and Ren¬ 
ville Counties, 6 N.W.2d 626. 
ea N.J.—Morris v. Hill, 163 A. 96, 

9 N.J.Mlso. 141. 

61. Mass.—Commonwealth v. West 
Boston Bridge, 13 Pick. 195. 

29 C.J. p 494 note 27. 

62. Minn.—^Petition for Establish¬ 
ment of Highway Between Sibley 
and Renville Counties, 6 N.W.2d 
626. 

29 C.J. p 494 note 28. 

Froqeedlngs after r e c m a afl 

When Judicial proceeding to estab¬ 
lish a road was returned to the low¬ 
er court because of failure to state 
the width of the road, and necessity 
for the road had been established, 
trial court would not be required to 
reconsider the entire issue, but, when 
a rehearing Is had on the commis¬ 
sioners' report, the necessity of the 
road sould be .reconsidered- only in- 
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sofar as the determination of the 
width of the road and changed con¬ 
ditions occurring since the last hear¬ 
ing might affect the question, and' 
the appellate court would assume 
that alterations in the plat would be- 
made and the altered plat would be 
filed before the hearing, if the new 
report called for alterations in the 
plat.—^Petition for Establishment of 
Highway Between Sibley and Ren¬ 
ville Counties, supra. 

63. Mich.—^Flint & P. M. R. Co. v. 
Norton, 31 N.W. 134, 64 Mich. 248. 

64. Ark.—^Butler v. Blackshare, 257 
S.W. 379. 162 Ark. 69. 

N.J.—State V. Everltt, 23 N.J.Law 
378. 

65. Miss.—Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

68 Tex.—^Robison v. Whaley Farm 
Corporation, 37 S.W.2d 714, 120^ 
Tex. 633, rehearing denied 49 S.W. 
2d 52, 120 Tex. 633, and affirming, 
Whaley Farm Corporation v. Rob¬ 
inson, Civ.App., 26 S.W.2d 242— 
Gray v. Lewis, Civ.App., 88 S.W. 
2d 605—^Hill v. Taylor County, Clv- 
App., 294 S.W. 868. 

29 C.J. p 470 note 98 [d] (3). 

67. Tex.—^Irlon County v. Mayer, 
Civ.App., 149 S.W.2d 629—Jameson 
V. Irwin, Civ.App.. 91 S.W.2d 1129. 
29 C.J.- p 494 note 84. 
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void®8 or so defective as to be an absolute nullity,®^ 
since an injunction would amount to a collateral at¬ 
tack.*^® Thus irregularities in proceedings for es¬ 
tablishment of a highway cannot be subjected to at¬ 
tack in a proceeding to enjoin the opening of a 
roadj^ the removal of a fence which obstructed the 
highway,or the cutting down of banks on lands 
on the side of the road.^® However, in the absence 
of estoppel,threatened illegal action on the part 
of the highway officers in opening a highway may, 
in a proper case, be restrained by injunction.'^® So 
injunction will issue where there is no legally es¬ 
tablished highway,"^® or where the opening has been 
deferred beyond the statutory period,or where 


adequate compensation to the landowner has not 
been paid or tendered,*^® or where the statutory no¬ 
tice has not been given.*^® Injunction may also lie 
to prevent deviations from the proper line of the 
highway,®® or to prevent the removal of fences 
without first giving the statutory notice,®^ but the 
fact that no funds are available to pay damages,®® 
or that the road would damage a landowner con¬ 
siderably,®® will not justify an injunction. Also 
equity will not interfere to control the discretion of 
a board having jurisdiction,®^ except where such 
board exceeds the power conferred, or fraud is im¬ 
puted and shown, or there is a clear case of abuse.®® 


Tex.—^Irion County v. Mayer, 
Clv.App., 1*49 S.W.2d 629—West 
Production Co. v. Penn, Clv.Anp.. 
181 S.W.2d ISl, error refused— 
Gray v. Lewis, Civ.App., 88 S.W.2d 
603. 

29 C.J. p 494 note 33. 

SdbseqnaiLt prooeedinjrs 
Institution of suit to enjoin com¬ 
missioners* court from opening coun¬ 
ty road, and to set aside orders made 
'by commissioners* court attempting 
to establish road on petition of free¬ 
holders, did not deprive commission¬ 
ers’ court of authority to enter order 
opening road on its own motion.— 
Doughty V. DeFee, Tex.CIv.App., 152 
S.W.2d 404, error refused—^Easter Oil 
Corporation v. Wilbarger County, 
■Tex.Clv.App., -30 S.W.2d 438. 

€8. Ind.—^Adams v. Harrington, 14 
N.E. 603, 114 Ind. 66. 

Tex.—^Allen v. Parker County, 67 S. 

W. 703, 23 Tex,Civ.App. 536. 

VOl Ind.—Chicago & A. R. Co. v. 

Sutton, 60 N.B1. 291, 130 Ind. 405. 

29 CJ. p 494 note 35. 

71- Wyo.—^North Laramie Land Co. 
V. Hoffman, 219 P. 561, 30 Wyo. 
238, affirmed 45 S.Ct. 491, -268 U.S. 
276, 69 L.Ed. 953. 

29 aJ. p 471 note 3. 

7a. N.D.—Ekwortzell v. Blue Grass 
Tp., 147 N.W. 726, 28 N.D. 20. 

73. Cal.—Graham v. Ballard, 106 P. 
215, 157 CaL 96. 

74. Wls.—Genske v. Veith, 186 N.W. 
1013, 176 Wis. 390. 

JnxlsdiotloxiaJl matters 

Property owner whose land was or¬ 
dered taken for opening highway was 
held not estopped in Injunction pro¬ 
ceeding to deny that persons seeking 
highway resided on Inclosed prem¬ 
ises or needed outlet, Irrespective of 
plaintiff's participation in proceed¬ 
ings before commissioners* court, 
since residence and necessity for road 
were jurisdictional matters.—Gray v. 
Lewis, Tex.Civ.App., 88 S.W.2d 603. 

75- Ga.—Shore v. Banka County, 132 
S.E. 753, 162 Ga. 186. 

IKul —^Beaty ▼. Board of Com’rs of 


Kearny County, 256 P. 1011, 123 
Kan. 626. 

Mich.—Groves v. Bowman, 166 N.W. 
933, 201 Mich. 46—^Lawrence v. Kir¬ 
by, 108 N.W. 770. 145 Mich. 432— 
Lyle V. Lesia. 31 N.W. 23, 64 Mich. 
16. 

Mo.—Rosenberger v. Miller, 61 Mo. 
App. 422. 

Neb.—^Peterson v. Hopewell, 76 N.W. 
451, 55 Neb. 670. 

Okl.—Salyer v. Jackson, 232 P. 412, 
105 Okl. 212. 

R.I.—^Lewls V. Town of North Kings¬ 
town, 11 A. 173, 16 R.I. 15, 27 Am. 
S.R. 724. 

Tex.—Gray v. Lewis, Civ.App., 88 S. 
W.2d 603—^Atkins v. Davis, Civ. 
App., 291 S.W. tes—Plowman v. 
Dallas County. Civ.App., 88 S.W. 
252, affirmed 91 S.W. 221, 99 Tex. 
509. 

Wls.—^Uren v. Walsh, 14 N.W. 902, 
67 Wls. 98. 

29 C.J. p 494 note 36. 

Scope of iujuiLotion 
An injunction against county com¬ 
missioners who have failed to com¬ 
ply with certain requirements of law, 
to restrain their opening a road, can¬ 
not be final and perpetual, but only 
until they comply with such require¬ 
ments.—Champion v. Sessions, 2 Nev. 
271. 

76- Ill.—Willett V. Woodhams, 1 IlL 
App. 411, 

29 C.J. p 494 note 37. 

77- Ill.—Green v. Green, 34 Ill. 320. 

78L Tex.—West Production Co. v. 
Penn, Clv.App., 131 S.W.2d 131, er¬ 
ror refused. 

29 C.J. p 494 note 39. 

Payments to other owners 

Enjoining opening of highway for 
failure to pay damages to owner of 
other land in same plat through tak¬ 
ing land subject to restrictive cove¬ 
nant was held error, the action of 
the board being in strict accordance 
with requirements of the statutes.— 
Puller V. Board of Town of Madison, 
214 N.W. 324, 193 Wla 649. 

76- Tex.—Jameson v. Erwin, dv., 


I App., 91 S.W.2d 1129—^Atkins v. 

I Davis. Civ.App., 291 S.W. 968. 

29 C.J. p 495 note 40. 

80. Mo.—^Hall V. Flag Special Road 
Dist., App., 296 S.W. 164. 

29 C.J. p 495 note 41. 

Bstoppel 

Where landowner was present 
when the supervisors laid out a high¬ 
way, suggested several changes in its 
line over his premises which were 
made, assisted in staking it out, and 
did not object thereto except as to 
damages, and at trial of his suit to 
enjoin its opening objected to evi¬ 
dence as to his participation in se¬ 
lecting the route because it affirma¬ 
tively appeared that the highway was 
laid out in accordance with the pe¬ 
tition, it was held that he could not 
be heard to assert any claim on ac¬ 
count of deviations of the highway 
as laid out on his lands.—Genske v. 
Veith, 186 N.W. 1013, 176 Wls. 390. 

81. Ind.—Conley v. Grove, 24 N.B. 
731, 124 Ind. 208. 

82. Neb.—Throener v. Cuming Coun¬ 
ty, 118 N.W. 92, 82 Neb. 45'3. 

29 C.J. p 496 note 43. 

83. Tex.—^Parkey v. Archer County, 
Civ.App., 61 S.W.2d 176, error re¬ 
fused. 

39 C.J. p 495 note 44. 

84. Tex.—West Production Co. v. 
Penn, Civ.App., 131 S.W.2d 131, er¬ 
ror refused. 

29 C.J. p 495 note 47. 

Uastex plan of auditors for town¬ 
ship, where constituting part of gen¬ 
eral county plan for highways, was 
not revlewable by court.—^Lefevre v. 
Houseman-Spltzley Corporation, 224 
N.W. 659, 246 Mich. 383. 

To xestxaia heaiflag 
An injunction will not lie to re¬ 
strain the proper tribunal from hear¬ 
ing and acting on an application for 
laying out a highway.—Florsheim v. 
Patterson, 243 N.W. 759, 208 Wls. 
590. 

85. Tex,—virion County v. Mayer, 
Civ.App., 149 3.W.2d 629—West 
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An injunction will not lie where the landown- 
er*s legal remedy,86 as by appeal,87 is adequate, al¬ 
though an injunction has been held properly grant¬ 
ed notwithstanding the existence of a remedy by 

certiorari. 8 8 

In order to warrant the issuance of an injunc¬ 
tion, the petitioner must show an actionable inju¬ 
ry,88 but it is not essential that the injury threat¬ 
ened shall be actually irreparable,80 nor is it nec¬ 


essary in such cases to allege that defendant is in¬ 
solvent, as the injuries in a legal sense are irrepa- 
rable.8i However, an action for an injunction must 
be commenced within the time limited by statute,®^ 
and the bill must clearly aver every matter neces¬ 
sary to entitle plaintiff to the relief sought.®® The 
burden is on plaintiff to prove his averments®^ by a 
preponderance of the evidence® 8 "which must be rel¬ 
evant, competent, and material.®® 


Production Co. v. Penn, Civ.App., 
131 S.W.2d 131, error refused— 
Gray v. Lewis, Civ.App., 88 S.W. 
2d '608. 

29 C.J. p 495 note 48. 

IflCattaEa not showing- lack of good 
faith, etc. 

(1) The fact, If determined in an 
independent Judicial proceeding, that 
there is no necessity for a public 
road would not require granting of 
injunction on ground of lack of good 
faith on part of commissioners' court 
in finding to the contrary.—^Hidalgo 
County V. Johnstone, Tex.Civ.App., 
137 S.W.2d 825, error dismissed, Judg¬ 
ment correct. 

(2) In proceeding for establish¬ 
ment of county road, the fact that Ju¬ 
ry of view adopted field notes or 
maps prepared by others did not of 
itself show that the road adopted 
was not the one which, in the Judg¬ 
ment of the Jury, should have been 
established.—Doughty v. DeFee, Tex. 
Civ.App., 152 S.W.2d 404, error re¬ 
fused.—^Norwood V. Taylor County, 
Tex.Civ.App., 93 S.W.2d 67-8, error 
dismissed. 

86. Ark.—Morrow v. Mock, 236 S.W. 
610, 151 Ark. 892. 

29 C.J. p 495 note 45. 

Condemnation prooeedlng no defense 
In action to enjoin county court 
from laying out road, fact that com¬ 
plaint, which had not been attacked | 
or denied, had been filed for condem¬ 
nation of plaintiff’s land was no de¬ 
fense.—^Kerns v. Union County, 261 
P. 76, 123 Or. 103. 

87. Ark.—Morrow v. Mock, 236 S. 
W. 610, 161 Ark. 892. 

Miss.—^Blakely v. Board of Sup'rs of 
Grenada County, 158 So. 483, 171 
Miss. 652. 

Tex.—Mldleton v. Presidio County, 
Civ.App., 129 S.W. 637. 
i29 C.J. p 495 note 46. 

88. N.M.—Frank A. Hubbell Co. v. 
Gutierrez, 22 P.2d 225. 37 N.M. 
309. 

88. Mich.—^Brown v. Gardner, Harr. 
291. 

Mo.—^Hall V. Flag Special Road Dlst, 
App., 296 S.W. 164. 

29 C.J. p 495 note 49. 

Possessloii la sufficient title on 
which to maintain an action against 
a road overseer who Is attempting to 

39C.J.S.—65 


open a road without right—Cramer 
V. Kester, 86 P. 415, 4 Oal.nnrep.Caa 
603. 

Leave to IxLstitnte aotloii 
Private citizen whose rights are 
not invaded may not maintain bill 
to enjoin board of supervisors from 
laying out and opening of public road 
unless he procures from appropriate 
public authority leave to institute 
such suit in his own behalf and that 
of the public generally.—Blakely v. 
Board of Sup'rs of Grenada County, 
158 So. 483, 171 Miss. 652. 

90: Mo.—^McPlke v. West, 71 Mo. 
199—Carpenter v. Grisham, 69 Mo. 
247. 

29 O.J. p 495 note 50. 

91. Mo.—^Meyers v. Williams, 199 S. 
W. 565, 199 Mo.App. 21—^Harris v. 
Gomer Tp. Bd., 22 Mo.App. 462. 

98. Wls.—Hedberg v. DetUing, 224 
N.W. 108, 198 Wls. 843. 

93. Miss—^Blakely v Board of Sup’rs 
of Grenada County, 158 So. 483, 171 
Miss. 652. 

Tex.—Doughty v. DeFee, Civ.App., 
162 S.W.2d 404, error refused. 

29 C.J. p 495 note 62. 

Complaint held sufficient 
Mo.—^Hall V. Flag Special Road Dlst., 
App., 296 S.W. 164. 

29 C.J. p 495 note 52 [b]. 

Complaint held InsiiffloleiLt 
Ga.—^Anderson v. Lynch, <3 S.B.2d 85, 
188 Ga. 154, 122 A.L.R. 1456. 

Tex.—^Hidalgo County v. Johnstone, 
Civ.App., 137 S.W.2d 826,. error dis¬ 
missed, Judgment correct. 

29 aJ. p 495 note 52 [c]. 

94. Tex.—^Norwood v. Taylor Coun¬ 
ty, Civ.App., 93 S.W.2d 678, error 
dismissed. 

29 C.J. p 495 note 53. 

Tempoxavy Injunction 
District Judge could hear oral evi¬ 
dence In determining whether to is¬ 
sue temporary injunction to restrain 
opening of road across land of peti¬ 
tioners, and was not required to de¬ 
termine issue solely on petition.— 
Norwood V. Taylor County, supra. 

96. Tex.—^Bradford v. Moseley, Com. 

App., 228 S.W. 171. 

Bvldanoa held sufficient 
(1) In general. 

Conn.—^New Britain Trust Co. v. 
Spencer, 168 A. 16, 117 Conn. 402. 
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Iowa.—Suiter v. Board of Sup’rs of 
Scott County, 192 N.W. 133, 195 
Iowa 1374. 

Mo.—^Hall V. Flag Special Road Dist, 
App., 296 S.W. 164. 

Tex.—Tturria Town & Improvement 
Co. V. Hidalgo County, Civ.App., 
125 S.W.2d 1092—Parkey v. Archer 
County, Clv.App., 61 S.W.2d 175, 
error refused. 

29 C.J. p 495 note 53 [b]. 

(2) To show road tribunal was 
without Jurisdiction-—Gray v. Lewis, 
Tex.Civ.App., 88 S.W.2d 603. 

(3) To show absence of fraud or 
abuse of discretion. 

N.C.—^Reed v. State Highway and 
Public Works Commission, 184 S.H. 
513, 209 N.C. 648. 

Tex.—^West Production Co. v. Penn*. 
Civ.App., 131 S.W.2d 131, error re¬ 
fused—^Parkey v. Archer County, 
supra. 

Evidence held Insuffloleut 

(1) In general. 

Okl.—^Null v. Board of Com’rs of 
Latimer County, 224 P. 169, 98 Okl. 
16. 

Tex.—^Norwood v. Taylor County, Civ. 
App., 93 S.W.2d 673, error dis¬ 
missed—^Hill V. Taylor County, Civ. 
App., 294 S.W. 868. 

(2) To show abuse of discre-tion, 
fraud, or collusion.—Doughty v. De- 
Fee, Tex.Civ.App., 152 S.W.2d 404, er¬ 
ror refused. 

96. Okl.—^Null V. Board of Coih’rs of 
Latimer County, 224 P. 169, 98 Okl. 
16. 

Evidence held admlssl'ble 

(1) In general.—North Laramie 
Land Co. v. Hoffman, 219 P. 661, 30 
Wyo. 238, affirmed 45 S.Ct 491, 268 
U.S. 276, 69 L.Ed. 953. 

(2) In suit to enjoin Hidalgo Coun¬ 
ty and its officers from opening a 
road, testimony of an individual as 
to personal uses that could be made 
of road was admissible, since a road 
may be shown to be of a public ben¬ 
efit by showing what benefit it would 
be to each individual affected there¬ 
by, as such IndlYlduais taken collec¬ 
tively constitute the public.—^Tturria 
Town & Improvement Co. v. Hidalgo 
County, Tex.Civ.App., 126 S.W.2d 
1092. 
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Where an application to enjoin the opening of a 
road constitutes a direct attack, the court can in¬ 
quire fully into what transpired in order to deter¬ 
mine whether the action taken was valid,and the 
presumptions which would apply to such order as 
against a collateral attack thereon do not obtain.®® 
The issuance of a temporary injunction to restrain 
the opening of a road is within the discretion of the 
court.®® In such an action, the court cannot lay out 
or establish a different road.^ 

Right to open new road, A perpetual injunction 
against opening a road under proceedings which 
have been taken does not prevent laying out a road 
at any future time over the same land whenever the 
proper steps are taken to acquire the right of way 
and the right has been secured.® 

Effect of bringing suit. The mere pendency of 
a suit to enjoin further action in highway pro¬ 
ceedings has no supersedeas effect whatever in the 
absence of a restraining order or temporary in¬ 
junction.® 

§ 90. Costs and Expenses 

a. In general 

b. Bond or other security 

c. On appeal or certiorari 

a. In General 

Costs in highway proceedings ordinarily follow the 
event of the proceeding, but this rule must be applied 
in conjunction with the general rule that there exists no 
right to recover any costs In the absence of statutory au¬ 
thority therefor. 

As in civil actions generally, costs in highway 


proceedings follow the event of the suit and go to 
the prevailing party but this rule must be applied 
in conjunction with the rule that there exists no 
right to recover any costs in the absence of stat¬ 
utory authority therefor,® and with statutes which 
expressly or impliedly deny the right to recover 
costs to the applicant or the petitioner for the 
road,® or which impose liability therefor on the 
county or town,"^ or exempt a remonstrant from lia¬ 
bility.® The commissioners personally cannot be 
taxed for costs.® 

Liability for fees of referees,i® commissioners,!^ 
or viewers,!® and other charges not included in 
costs proper,!® is dependent primarily on statute, 
the rule, in the absence of statute, being that the 
party who invokes the action of the officials, and 
not the cotmty or town, is liable.!^ 

It has been held that, if county commissioners lay 
out a highway across a township, but fail to de¬ 
termine who is to bear the expense, the proceedings 
are invalid,!® and that, before a recovery of ex¬ 
penses may be had, it must be shown by the record 
of the county commissioners to whom, and by 
whom, the amount was adjudged to be paid.!® Un¬ 
der some statutes no liability for expenses accrues 
until the work is finished and the road opened.!^ 
Proof of liability must correspond to the require¬ 
ments of the statute.!® 

Reimbursement may be had by petitioners who 
have expended money in procuring the establish¬ 
ment of the highway of the remaining petitioners,!® 
unless the petition has been materially altered with¬ 
out their consent.®® 


07- Tex.—Gray v. Lewis, Clv.App., 
88 S.W.2d 603. 

“98. Tex.—Gray v. Lewis, supra. 

30. Tex.—Norwood v, Taylor Coun¬ 
ty, Clv.App., 93 S.W.2d 673. error 
dismissed. 

1. Tex.—Hill V. Taylor County, dv. 
App., 294 S.W. 868. 

Order held not Invalid 
Injunction restralnlngr commission¬ 
ers’ court from taking strip wider 

than sixty feet for road was held not 

an attempt to establish different road. 

— ^Hill V. Taylor County, supra. 

a. Cal.—Curran v. Shattuck, 24 CaL 
427. 

3. Wash.—State v. Superior Court 
for Chelan County, 267 P. 231, 144 
Wash. 124. 

4b N.C.—^Davls v. Hill, 33 N.a 9. 

29 C.J. p 495 note 56. 

O**-—^McCall V. Marlon County, 
78 P. 1030, 43 Or. 636, rehearing 
denied 76 P. 140, 48 Or. 686. 

29 C.J. p 496 note 67. 


Effect of nonpayment 
In proceeding to establish county 
road where petitioners who were 
charged with expense do not pay or 
are unwilling to do so, court may 
declare such road not a public high¬ 
way and adjudge aU costs against 
petitioners.—Cain v. Littrell, 160 S. 
W.2d 630, 202 Ark. 387. 

®- Ky.—^Hawkins v. Robinson, 6 J.J. 
Marsh. 8. 

7- Va.—White v. Coleman, 6 Gratt 
138, 47 Va. 188. 

29 C.J. p 496 note 59. 

8- Ky.—Hawkins v. Robinson, 6 J.J. 
Marsh. 8. 

9. Ill.—Oran Highway Comrs. v. 
Hoblit, 19 ni.App. 269. 

101 N.T.—^Disosway v. Wlnant, 1 
Abb.Dec. 608, 8 Keyes 412, 2 

Transcr.A. 192, 83 How.Pr. 460. 

11. N.H.—Smith v. Belknap County, 
61 A. 628, 71 N.H. 203. 

29 aj. p 496 note 63. 
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1^ Pa.—^Bmst V. Baker, 1 Browne 
326. 

29 C.J. p 496 note 64. 

13. Ind.—Walker v. Hamilton Coun¬ 
ty, 49 N.B. 1078, 19 Ind.App. 668. 

29 C.J. p 496 note 66. 

14. Mo.—Smith v. Brasher, 67 Mo. 
App. 666. 

29 C.J. p 496 note 66. 

16. Me.—Ware v. Penobscot County, 
38 Me. 492. 

16. Me.—^Waldo County v. Moore. 83 
Me. 511. 

17. Minn.—Thorn v. Washington 
County. 14 Minn. 233. 

18. Ill.—Steele v. Randolph County, 
63 Ill. 460. 

29 C.J. p 496 note 70. 

19. N.BL—Burnham v. Steele, 8 N.H. 
182. 

2a Me.—Jewett v. Comforth, 8 Me. 
107. 

2 aj. p 1177 note 48 [aJ. 
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b. Bond or Other Secority 

A statutory requirement of a cost bond has been held 
directory only and not Jurisdictional In character. 

While, in the absence of statute, a court has no 
authority to require a cost bond in highway pro- 
ceedings,^^ such a bond is sometimes required for 
the protection of the county against the costs and 
expenses incurred, in case it is not deemed expedi¬ 
ent to establish the road .22 Such a statutory re¬ 
quirement is directory only,28 and not jurisdiction¬ 
al in character,24 and the fact that a bond is not 
required,25 or is defective,^® or not properly ap- 
proved,27 or that the sureties therein did not prop¬ 
erly justify,28 is not a fatal defect. 

A bond may be required only under the circum¬ 
stances expressly provided for,28 and its omission 
may be taken advantage of only by some party who 
has an interest in the proceeding and who is liable 
to lose thereby.®® 

Filing a bond does not comply with a statute re¬ 
quiring that a deposit of money be made in the 
county treasury.®! 

c. On Appeal or Certiorari 

The right to recover costs on appeal or certiorari In 
highway proceedings Is ordinarily dependent on statute, 
although It has been held that, In the absence of statute 
governing the matter, the appellate court may exercise 
its discretion In ordering costs to be paid. 

The rules regarding the allowance of costs in ap¬ 
peals of this nature are chiefly statutory, and dif¬ 
fer in the various states,®® and, where no costs 
are provided for on appeal, none can be recovered.®® 
It has been held, however, that, in the absence of 
any statute governing the matter, the appellate court 


§ 91 

must exercise its discretion in ordering costs to be 
paid,®^ and that the appellate court should dispose 
of the costs made in its own court, and not refer 
them to the lower court.®® In some states the rule 
giving costs to the prevailing party is applicable.®® 

A party seeking a review of the proceedings by 
either the original board or tribunal or a higher 
court is chargeable with the costs of the steps 
which he takes to obtain such review on the dis¬ 
missal of his exceptions, either of his own motion 
or by the court ;®'^ and, where the cause is dismissed 
by the appellate court for want of jurisdiction in 
the lower board or court, applicant for the road is 
liable for all the costs of the proceedings, includ¬ 
ing those of appeal.®® Where the error might have 
been remedied in the lower court by amendment on 
motion, costs will be refused in the higher court.®® 

Where the proper parties are not before the 
court, it can make no award of costs.^® As high¬ 
way commissioners have no personal interest in the 
matter, an award of costs should not be made 
against them personally,^! except where they have 
made themselves parties to the appeal or certio¬ 
rari.**® Payment cannot be required until the ap¬ 
peal has been determined and the costs have been 
adjudged.^® 

§ 91. Operation and Effect of Establishment 

The mere survey and platting of a road do not es¬ 
tablish It as a public highway, but It may be opened by 
possession and use by the public. After establishment, 
a highway remains such until It Is vacated by the pub¬ 
lic authorities or Is abandoned. 

An alleged road is not a legally established high¬ 
way where it was never opened to travel, or used by 


fill Or.—^Douglas County v. Clark, 
13 P. 511, 15 Or. 3. 

22. Or.—^Prench-Glenn Live-Stock 
Co. V. Harney County, 58 P, 85, 86 
Or. 138. 

23. Iowa.—Swift V. Davis County, 
170 N.W. 754, 185 Iowa 488—State 
V. Barlow, 16 N.W. 733, 61 Iowa 
572. 

24. Or.—^French - Glen Live - Stock 
Co. V. Harney County, 58 P. 35, 36 
Or. 138. 

25. Iowa.—^Woolaey v, Hamilton 
County, 32 Iowa 180. 

26: Ark.—Kansas City Soutkem By. 
Co. V. Sevier County, 286 S.W. 1035, 
287 S.W. 404, 171 Ark. 900. 

29 C.J. p 497 note 79. | 

27. Or.—Prench-Glenn Live-Stock 
Co. V. Harney County, 58 P. 35, 86 
Or. 38. 

29 C.J. p 497 note 80. 

28. Cal.—^Hopkins v. Contra Costa 
County, 89 P. 983, 106 CaL 566— 


Hill V. Ventura County, 30 P. 885, 
95 Cal. 239. 

29. Conn.—Shelton v. Derby, 27 
Conn. 414. 

29 C.J. p 497 note 82. 

30. Ark.—^KanscLs City Southern Ry. 
Co. V. Sevier County, 286 S.W. 1035, 
287 S.W. 404, 171 Ark. 900. 

29 C.J. p 497 note 83. 

31. Mo.—^Meyers v. Williams, 199 S. 
W. 565, 199 Mo.App. 21. 

32. Or.—^McCall v. Marlon County, 
73 P. 1031, 43 Or. 636, rehearing de¬ 
nied 75 P. 140, 43 Or. 586. 

33. Minn.—^Andrews v. Marion, 23 
Minn. 372. 

29 C.J. p 497 note 86. 

34. Tenn.—^Ex parte Williams, 4 
Terg. 679. 

35. Iowa.—Ball v. Humphrey. 4 
Greene 204. 

36. Ill.—Sangamon County v. Brown, 
13 Ill. 207, 212. 

29 C.J. p 497 note 89. 
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37. Ky.—Broadway Coal Min. Co. V. 
Smith. 126 S.W. 157, 186 Ky. 725, 
26 L.R.A..N.S.. 666. 

29 C.J. p 497 note 90. 

3a Ind.—^Dyer v. Steuben County, 84 
Ind. 542. 

Mo.—Wilhite v, Wolfe. 90 Mo.App. 18- 

39. N.J.—^Mount Olive Tp. v. Hunt, 
17 A. 291. 61 N.J.Law 274. 

N.T.—People v. Perris, 36 N.T. 218. 
reversing 41 Barb. 121. 

40. Tenn.—^Bvans v. Shields, 8 Head 
70. 

41. Ala.—^Russell v. Tarver, 26 Ala. 
480. 

Ill.—^Alexander v. Rubensam, 12 Ill. 
App. 120. 

42. Ala.—Russell v. Tarver, 26 Ala. 
480. 

lU.—Sonora Highway Com’rs. v, 
Carthage, 27 Ill. 140. 

4a Iowa.—Scott V. Lasell, 82 N.W. 
322, 71 Iowa 180. 
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the public, or formally declared a public highway.^^ 
The mere survey and platting of a road do not es¬ 
tablish it as a public highway,^® and an adjudication 
locating or establishing a highway does not gener¬ 
ally render the highway actually existent for pur¬ 
poses of use until it has been opened,^® although 
it is, it seems, legally existent on the making of 
the adjudication, without any opening,notwith¬ 
standing the time for an aggrieved party to apply 
for a discontinuance has not expired,^® at least so as 
to justify the town and its agents in entering for 
the purpose of making and constructing the road 
and fitting it for travel.^® However, it has been 
held that a public highway need not be opened by 
officials, but may be opened by the people by taking 
possession and using it,®® and, where the highway 
is established on a preexisting road which is already 
in condition for use, no opening is necessary.®^ 
After establishment, a highway remains such un¬ 
til it is vacated by the public authorities or is aban- 
doned.®2 The alteration, vacation, or abandonment 
of highways is considered infra §§ 96-135. 

§ 92. -Character, Location, and Extent 

of Road 

The character of a road Is usually determined by the 
terms of the statute and order under and by virtue of 
which It was established. In determining the location 
and esrtent of a public highway the courts endeavor to 
construe the location so as to make It certain and 
within tire powers of the officers who made it. 


The character of a road is usually determined by 
the terms of the statute and order under and by 
virtue of which it was established,®® and its char¬ 
acter as a public highway is not changed or affected 
by the fact that it is used for only a few purposes 
or by only a few persons,®^ by the fact that it ter¬ 
minates on private lands,®® or that the erection of 
gates on it is authorized.®® In determining the lo¬ 
cation and extent of a public highway the courts 
endeavor to construe the location so as to make it 
certain and within the powers of the officers who 
made it.®7 An intention to furnish access to pub¬ 
lic waters will be carried out by holding that a 
road thereto extends to the water’s edge;®® but, 
when, subsequent to the location of the highway, 
the state makes a grant of all the land, below the 
original high-water line in front of the highway, 
the rule is otherwise.®® Monuments will be held to 
govern courses and distances;®® but in the case of 
a variation between a location by monuments and 
the return of the authorities, the latter is control- 
ling.®i The survey and platting of a road, although 
they do not establish it as a highway, as considered 
supra § 91, have the effect of estopping the public 
from claiming that the road runs on a different line 
from the survey.®® 

A statute providing that landowners shall have 
the right to require the public authorities to place 
bounds on undisputed street lines does not author- 


44^ Mont—^Warren v. Chouteau 
County, 265 P. 676, 82 Mont 116. 
45- Ill.—Gentleman v. Soule, 32 IlL 
271. 83 Ain.D. 264. 

46. Mont'^Warren v. Chouteau 
County, 265 P. 676, 82 Mont. 115. 
29. C.J. p 498 note 97. 

47- Me.—^In re Old Orchard R. 

Com'rs., 89 A. 478, 91 Me. 135. 

29 C.J. p 498 note 98. 

48L Maes.—Cralxie v. Mellen, 6 Mass. 

7. 

46^ Mass.-7-IjOker V. Bamon, 17 Pick. 

2S4-^raie:ie V. Mellen, 6 Mass. 7. 
50 l N.D.—^K^lzberi^er v. Traill Coun¬ 
ty. 242 N.W, 913, 62 N.D. 208. 

51. Ohio.—Heddleston v. Hendricks, 
40 N.R 408, 62 Ohio St 460. 

29 C.jr. p 498 note 2. 

52. Ill.—Chicago & B. I. Ry. Co. v. 
Road Dlst 'No, 10, 187 N.B. 155, 
863 Ill, 160—Rodgers v. Hess, 166 
hr.B. 811, 326 Ill. 603. 

Mass.—^Mahan v. Town of Rockport, 
190 N.B. 810, 287 Mass. 34. 

W.Va.—Marlon County Court v. Hall, 
. 128 S.B. ^84. 99 W.Va. 1. 

29 C.J. p 498 note 8. 

Hot lost hy negUgenos 
* If public acgulres right to any part 
of road. It cannot be lost by negli¬ 


gence of public officials.—Cline v. 
State Highway Commlssloi;!, 141 A. 
577, 6 N.XMlsc. 331. 

53. Ma—Bigelow v. Hillman, 87 Ma 
52. 

29 CJ. p 498 note 9. 

Where highway acquired by user see 
supra § 20. 

Where highway established by dedi¬ 
cation see Dedication § 51. 

54. Ill.—Rodgers v. Hess, 166 N.E. 
811, 325 Ill. 603. 

29 C.J. p 499 note 10. 

55. IlL—Sheaff v. People, 87 IlL 189, 
29 Am.R. 49. 

SSL Conn.—^Blakeslee v. Tyler, 11 A. 
291, 66 Conn. 387. 

IlL—^Rodgers v. Hess, 166 N.B. 811, 
325 IlL 603. 

57, N.J.—Cline v. State Highway 
Commission, 141 A. 577, 6 K.J.Mlsc. 
831. 

29 C.J. p 499 note 18. 
limitation, by maps and deeds 

Right to extent of land au¬ 
thorized for highway may be limited 
as evidenced by maps and deeds neg¬ 
ativing intention to occupy alL—^Len- 
hart y. Wright, 133 A. 495, 286 Pa. 
85L 


Record construed 

Record In proceedings for a public 
highway was held not susceptible of 
a fair Interpretation that either the 
road petitioners, viewers, or the 
board of county commissioners In¬ 
tended that the highway In contro¬ 
versy should be located partly on the 
railway right of way and partly on 
the lands adjacent thereto,—State v. 
Paul, 213 F. 165, 112 Kan. 826. 

58. N.J.—^Newark Lime & Cement 
Mfg. Co. V. Newark, 15 N.J.Bq. 64. 

29 C.J. p 499 note 14. 

59. N.J.—^New Jersey Cent. R. Co. v. 
City of Elizabeth, 22 A. 47, 53 N.J. 
Law 491, following Hoboken v- 
Pennsylvania R. Co., 8 S.Ct. 643, 
124 n.S. 666, 31 L.Ed. 648, and dis¬ 
tinguishing Hoboken Land & Im¬ 
provement Co. V. Hoboken, 36 N.J. 
Law 540. 

eo. N.H.—Miller ▼. Sllsby, 8 N.H 
474. 

Wis.—Racine v. J. I. Case Plow Co., 
14 N.W. 699, 66 Wis. 539. 

61. Me.—^Dennett v. Hopkinson, 14 
Me. 341. 

62. Ill.—Gentleman v. Soule, 82 HL 
271, 88 Am.D. 264. 
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ize the officials named therein to determine the lo¬ 
cation of disputed street lines.® ^ 

§ 93. Pleading Existence of Highway 

In pleading the existence and location of a hlgh- 
waVf a statement of the legal proceedings taken to es¬ 
tablish the highway Is sufficient. 

In pleading the existence and location of a pub¬ 
lic highway, a statement of the legal proceedings 
taken to establish the highway is sufficient,®^ and 
general averments and description are also suffi¬ 
cient.®® If such description leaves the precise road 
intended in doubt, defendant should require plaintiff 
to give a more particular description, before going 
to trial.®® 

The allegations and the proof must correspond.®*^ 
An averment that the road was duly and legally 
established authorizes a showing of dedication and 
public acceptance.®® 

§ 94. Evidence as to Existence of Highway 

a. In general 

b. Presumptions and burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. In General 

The rules as to evidence relating to the existence 
or location of a highway generally are considered 
infra this section. Evidence in proceedings relat¬ 
ing to the obstruction of highways is considered in¬ 
fra §§ 227-229, 231. 

Examine Pocket Parts for later cases. 

b. Presumptions and Eurden of Proof 

Where It Is shown that the authorities which es- 

63. Conn.—Kent v. Pratt. 48 A. 418, 

73 Conn. 573. 

64. Ind.—Kyle v. Kosciusko County, 

94 Ind. 115. 

29 C.J. p 499 note 22. 

Petition lield insufficient 
Mo.—Olbson V. Judges of Christian 
County Court, 268 S.W. 700,* 217 
Mo.App. 460. 

65. Mo.—Platte Hlver Drainage Dlst. 

No. 1 of Buchanan County v. An¬ 
drew County, 278 S.W. 387. 

29 C.J. p 499 note 23. 

68 . Mass.—Snow v. Adams, 1 Cush. 

443. 

67. Colo.—Missouri Pac. R. Co. v. 

Atkinson, 1^9 P. 666, 23 Colo.App. 

357. 

29 C.J. p 499 note 25. 

68 . Conn.—City of Hartford v. New 
York & N. H. R Co., 22 A. 87, 59 
Conn. 250. 

69. Wls.—Olwell V. Travis, 123 N.W. 

Ill, 140 Wls. 647. 

29 C.J. p 499 note 28. 


tabllshed a road had Jurisdiction, every presumption fs 
in favor of the legality and regularity of their proceed¬ 
ings, but this presumption may be rebutted by showing 
that the proper steps were not In fact taken. 

There is a diversity of opinion as to whether 
plaintiff, in relying on a road by statutory proceed¬ 
ings, must prove the jurisdiction of the board, or 
whether, on a showing of an order locating and de¬ 
claring a road open, the burden of showing that 
jurisdiction was not obtained is on the person as¬ 
serting the invalidity of the judgment. According 
to one line of decisions the legal establishment and 
existence of a public highway is shown, prima fa¬ 
cie, by the introduction of the record of the pro¬ 
ceedings,®® or by the facts that it has been opened, 
and that the public has been permitted or invited to 
use it,7® especially after the laps6 of a considerable 
time,'^^ so as to cast on any person contesting the 
road proceedings the burden of establishing their 
invalidity.*^® Other cases hold that the burden of 
proof in such cases is on the public authorities or 
other parties who allege the existence of the high¬ 
way,*^® and that mere lapse of time will not supply 

the omission.74 

In any case, where it is shown that the authori¬ 
ties which established the road had jurisdiction, 
every presumption thereafter is in favor of the le¬ 
gality and regularity of their proceedings,*^® but this 
presumption is one of fact merely, and may be re¬ 
butted by showing that the proper stepa were not 
in fact taken.*^® Also, where ancient’ records are 
offered as proof of the existence of a way, all rea¬ 
sonable presumptions are to be taken in favor of 
their validity.*^*^ In the absence of evidence to the 
contrary, it will be presumed that the actual lo- 

of turnpike has burden of proving le¬ 
gality of alteration.—Lenhart v. 
Wright, 133 A. 496, 286 Pa. 351. 

7t Neb.—Postal v. Martin, 96 N.W. 

8 , 4 Neb., Unoffi, 634. 

76. Ill.—Rodgers v. Hess, 156 N.BL 
811, 325 Ill. 603. 

Mich.—Pellich v. City of Fordson, 222 
N.W. 89. 245 Mich. 186. 

29 C.J. p 500 note 34. 

Opening presumed 
Public highway Is assumed to have 
been opened as legally directed, in 
absence of contrary showing.—^Len- 
hart V. Wright, 133 A. 496, 286 Pa. 
851. 

76. 111.—^Rodgers v. Hess, 156 N.B. 
811, 825 Ill. 603. 

Wls.—State V. Liogue, 4l N.W. 1061, 
73 Wls. 698. 

77. Conn.—^Ingham v. Brooks, Ml A. 
209, 96 Conn. 817. 

N.H.—^Hoban v. Bucklln, 184 A, 862, 
88 N.BL 78, modified on other 
grounds 186 A. 8 , 88 N.BL 73. 

29 C.J. p 500 note 41, 


70. Pa.—^Kennedy v. Williamsport, 
11 Pa Super. 91. 

71. Ma—Cushing v. Webb, 66 A. 719, 
102 Me. 157. 

29 C.J. p 499 note 30. 

72. Kan.—Heacock v. Sullivan, 79 P. 
669, 70 Kan. 750. 

29 C.J. p 500 note 31. 

73. Idaho.—Ross v. Swearingen, 226 
P. 1021. 39 Idaho 35. 

Mo.—^Donnelly v. City of St. Louis, 
285 S.W. 1006. I 

Va.—White v. Reed. 136 S.B. 809, 146 
Va 246. 

29 C.J. p 600 note 32. 

Quallfloatlon of petitlonem 

The presumption that the court or 
board had Jurisdiction to establish 
a highway is not authorized in the 
absence of a showing that those sign¬ 
ing the petition were guallfled to do 
so.—Warren v. Chouteau County, 266 
P. 676, 82 Mont. 115. 

OSMiLge la. hovmdary 
One asserting change in boundary 
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cation of the road was correct,that it was laid 
out to the minimum legal width,^9 and that the 
road traveled and worked was substantially where it 
was located.®® 

c. Admissibility 

While records of the establishment of a highway 
constitute the regular proof of Its establishment, exist¬ 
ence, and location, and according to some authorities are 
the only evidence admissible on those questlonsy there la 
authority to the contrary. 

While the records of the establishment of a high¬ 
way constitute the regular proof of its establish¬ 
ment, existence, and location,®^ and according to 
some authorities are the only evidence admissible 
on those questions unless their loss is accounted 
for,®® or no objection to parol evidence is made,®® 
it has also been held that these facts may be proved 
by reputation or hearsay,®^ such as by ancient rec¬ 
ords,®® and declarations of deceased persons,®® or 
by other parol evidence,®^ the use of a way by the 
public and the limits thereof being considered a 
public fact concerning which anyone with knowl¬ 
edge may speak.®® Of course, where a highway be¬ 
comes public by public use, parol evidence may be 
resorted to to establish that fact, without first 
showing whether or not there is record evidence 
of the highway as such.®® 


Any or all of the records of the proceedings es¬ 
tablishing the way or certified copies thereof, in¬ 
cluding the notes and maps of the surveyors and 
viewers, are admissible,®® especially under statutes 
requiring records to be made,®i or under statutes 
making them or a certified copy thereof compe¬ 
tent evidence,®® and the records, 1o be admissible, 
need not be explicit as to all the preliminary steps, 
provided they show jurisdiction and the final or¬ 
der;®® but they are not admissible where jurisdic¬ 
tional facts do not appear,®^ where they are not 
authenticated as required by statute,®® where they 
are so incomplete or manifestly irregular as to be 
misleading and untrue,®® or where they are made by 
one without authority.®^ The writings or parol 
testimony offered must be relevant and purport to 
be evidence of the matters intended to be proved.®® 

Such records are at least prima facie evidence of 
the facts which they recite,®® and are not subject 
to direct contradiction by parol evidence,^ except 
as to jurisdictional facts,® although evidence ali¬ 
unde may be received to explain and supply defects 
therein,® or to identify the subject matter.^ 

d. Weight and Sufficiency 

General rules are applicable In determining the 
weight and sufficiency of evidence relating to the ex¬ 
istence or location of a highway. 


78. Kan.—Council Grove Tp. v. Bow¬ 
man, 92 P. 660, 76 Kan. 663. 

Wliere Bissrle Usie ran. 

Where the record describes the 
hifirhway with courses and distances. 
It will be presumed that a single line 
run was intended to be the center 
of the highway In the absence of evi¬ 
dence In the record to the contrary.— 
Belshelm v. People, 39 N.Y.S.2d 888. 

79. Kaji.—^Hentzler v. Bradbury, 47 
P. 330, 6 KaiLApp. 1. 

Appropriation cmd occupation 
Appropriation of sufficient width 
and occupation of land for highway 
to extent Indicated by statute are 
presumed, when taking Is authorized 
by commonwealth.—^Lenhart v. 

Wright. 138 A. 496, 286 Pa. 361. 
aa Iowa—Barnes v. Robertson, 137 
N.W. 1018, 166 Iowa 730. 

81. HI.—Rodgers v. Hess. 166 N.E. 

811, 3^5 Ill. 608. 

29 C.J. p 500 note 48. 

88. Me.—State v. Berry, 21 Ma 169. 
29 C.J. p 500 note 43. 

Best and secondary evidence general¬ 
ly see Evidence § 776 et sea. 

83l Ky.—^Maysville & B. S. R, Co. 

V. Greenup County, 12 Ky.L. 46. 

29 C.J. p 500 note 44. 

84. Iowa—^Merrill v. Hutchins, 164 
N.W. 184, 180 Iowa 1276. 

29 C.J. p 500 note 46. 


• Admissibility generally of evidence 
of reputation as to matters of gen¬ 
eral Interest see Evidence § 196. 

85. N.H.—^Webster v. Boscawen, 29 
A. 670, 67 N.H. 111. 

29 C.J. p 500 note 46. 

Purposes for which ancient docu¬ 
ments admitted generally see Evi¬ 
dence 9 746. 

86. N.H.—^Lawrence v. Tennant, 15 
A. 643, 64 N.H. 532. 

87. N.H.—Tuftonboro v- Willard, 197 
A. 404, 89 N.H. 253. 

29 ai. p 500 note 48. 

8^ Miss.—Witherspoon v. Meridian, 
13 So. 843, 69 Miss. 288. 

29 aj. p 601 note 49. 

89. Mo.—^Donnelly v. City of St 
Louis, App., 285 S.W. 1005. 

sa Ohio.—King v. Kenny, 4 Ohio 79. 

29 CJ. p 601 note 50. 

91. Pa—Jonestown Road Case, 1 
Serg. & R. 487. 

Wis.—^Randall v. Rovelstad, 81 N.W. 
819, 105 Wia 410. 

92. Ill.—Waterman v. Raymond, 34 
Ill. 42. 

Ind.—^Epler v. Nlman, 5 Ind. 469. 

29 C.J. p 601 note 52. 

93. Iowa—State v. Lane, 26 Iowa 
223. 

29 aJ. p 501 note 64. 
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94, Cat—Shepherd v. Turner, 62 P. 

106, 129 CaL 630. 

29 C.J. p 501 note 65. 

96. Ill.—Gillett V, Taylor, 48 Ill.App. 
403. 

Yt.—^Blodget V. Royalton, 14 Vt 288. 

96. Iowa—State v. Snyder, 26 Iowa 
208. 

29 C.J. p 501 note 67. 

97. Pa—Schuylkill County's Appeal, 
38 Pa 469. 

29 C.J. p 501 note 58. 

98. CaL—Shepherd v. Turner, 62 P. 
106, 129 Cal. 530. 

29 C.J. p 502 note 64. 

99. Ill.—Lowe V. Aroma, 21 IlLApp. 
698. 

29 C.J. p 501 note 59. 

1. Ill.—O'Connell v. Chicago Termi¬ 
nal Transfer R. Co., 66 N.E. 365, 
184 Ill. 308, 321. 

29 C.J. p 601 note 60. 

Parol or extrinsic evidence affecting 
writings generally see Evidence § 
851 et seq. 

2- N.T.—^People v. Seward, 27 Barb. 

94, affirmed 30 N.T. 470. 

Ohio.—^Anderson v. Hamilton Coun¬ 
ty, 12 Ohio St 636. 

a Wis.—Austin v. Allen, 6 Wis. 134. 
29 C.J. p 501 note 62. 

4. Ga—Penick v. Morgan County, 
62 S.E. 300, 131 Ga 386. 

29 C.J. p 502 note 68. 
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In general the rules and standards prevailing in 
other civil actions are applicable in passing on the 
weight and sufficiency of evidence relating to the 
existence of a highway,5 although, where a highway 
has been for many years located, graded, and estab¬ 
lished with due care and in good faith, it may not 
be impeached without clear and convincing proof 
of error.6 Although, where the facts necessary to 
establish the existence of a highway are set forth 
in a statute, the evidence must show such facts/ 
it has been stated that to show a lawfully laid out 
highway, there must be proof or a presumption that 
damages have been awarded, or a release obtained, 
or a dedication made/ 

Evidence that a road has been used and traveled 
by the public, and kept in repair by the proper au¬ 
thorities, is sufficient prima facie to establish the 
existence of such road as a public highway/ and 
the mere absence of record proof is insufficient to 
establish the fact that the place in question is not 
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a public highway/® In considering evidence as to 
the legal or actual existence and limits of a high¬ 
way, care should be taken not to g^ve any one item 
conclusive effect,or not to give any independ¬ 
ent weight to evidence which is of no worth unless 
accompanied by other evidence/2 Thus surveys, 
reports, plats, and other preliminary proceedings, 
or proof that a road had been used as a public 
way,i^ or accepted by the authorities,^ 5 ^re insuffi¬ 
cient to establish the existence of the highway with¬ 
out proof of an actual opening to public use. How¬ 
ever, plats and surveys and field notes, while not 
evidence of the existence of a highway, are evi¬ 
dence of its location,!® and, although not conclusive 
evidence,!*^ will control in the absence of * other- 
evidence of its actual location/® In considering 
evidence as to the limits of a highway, evidence 
which would be regarded as slight and msafis- 
factory if applied to matters of recent occurrence 
may be sufficient when relating to matters which 


S. Ky.—Conner v. Matheny, 254 S. 

W. 433, 200 Ky. 86. 

29 C.J. p 502 note 66. 

Evidence held euflloleiLt 

(1) In general. 

Ark.—StumpfC v. Louann Provision 
Co., 292 S.W. 106, 173 Ark. 192. 
Minn.—Freeman v. Township of Pine 
City, 286 N.W. 299, 205 Minn. 309, 
Mo.—St. Louis County v. Bender, 169 
S.W.2d 889. 

R.I.—Greene v. Town Council of 
Warwick, 116 A. 198. 

Tex.—Irion County v. Mayer, Civ. 

App., 149 S.W.2d 629. 

Va.—Commonwealth ex rel. State 
Highway Commission v. Klnzie, 
183 S.E. 190, 165 Va. 505. 

Wls.—State V. Root, 184 N.W. 685, 
175 Wls. 188. 

(2) To establish existence of high¬ 
way or road.—State ex rel. Young v. 
Maresch, 273 N.W. 225, 225 Wls. 225 
—29 C.J. p 602 note 66 Cf]. 

(3) To show location of highway. 
Ky.—Conner v. Matheney, 254 S.W. 

433, 200 Ky. 86. 

N.H.—Tuftonboro v. Willard, 197 A- 
404, 89 N.H. 253. 

(4) To show that road was a pub¬ 
lic road. 

Mont.—State ex rel. Babcock v. Lens- 
man, 99 P.2d 492, 110 Mont. 51. 
Utah.—Barbogllo v. Gibson, 213 P. 
385, 61 Utah 314. 

(6) To sustain finding that alleged 
public road had not been used as 
such for continuous period of more 
thajft ten years, and had never been 
worked, or public labor or money ex¬ 
pended thereon.—^Proctor v. Proctor, 
4 S.W.2d 88,2, 222 Mo.App. 2L . 


Evidence held Insnfllnient 

(1) In general. 

Ala.—Louisville &.N. R. Co. v. Mal- 
chow, 114 So. 53, 216 Ala. 656. 
lowfiL —Baird v. Johnston, 297 N.W. 
315, 230 Iowa 161. 

Mont.—^Warren v. Chouteau County, 
266 P. 676, 82 Mont 115. 

Ohio.—Braun v. Merrell, 186 N.K 
925, 46 Ohio App. 188, error dis¬ 
missed Merrell v. Braun, 186 N.R 
93, 126 Ohio St 457. 

Pa.—^Variano v. Rose, 2 Pay.L.J. 119. 
Wls.—State V. Fadden, 242 N.W. 899, 
209 Wls. 1. 

(2) To show establishment . of 
highway.—Cohen Bros. Iron & Metal 
Co. V. Shackelford Brick Co., 198 N. 
W. 318, 197 Iowa 674—29 C.J. p 602 
note 66 [h]. 

Clear and njieqiiivooal 
Evidence as to adoption or main- 
tenemce as public road divesting 
grant of railroad right of way by fed¬ 
eral government must show clear 
and uneQulvocal act—^Louisville & N. 
R. Co. V. Malchow, 114 So. 53, 216 
Ala. 656. 

Lapse of time between March 4, 
1899, when town accepted layout of 
way, and Dec. 16, 1932, when peti-l 
tlon to register title to land was filed 
without action by petitioner, or by 
any owner under whom petitioner 
claimed, to remove cloud cast on 
title by acceptance of such layout 
established presumptively, but not 
conclusively, the performance of ev¬ 
ery act by town essential to validity 
of such layout—Mahan v. Town of 
Rockport, 190 N.E. 810, 287 Mass. 34. 

Mistake of fact 

That town board acted under mis¬ 
take of fact in treating road as pub¬ 
lic highway would not prevent find- 
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ing that highway existed.—^People ex 
rel. Johnson v. Kessler, 245 N.Y.S. 
534, 138 Misc. 607. 

6. N.D.—Glinski v. Kowalski, 163 N. 

W. 1069, 87 N.D. 283. 

?■ Idaho.—^Ross- v. Swearingen, 226 
P. 1021, 39 Idaho 35. 
a Wls.—State V. Root, 184 N.W; 
686, 176 Wls. 188. 

9. Kan.—Greenwood County v. 

Scott, 61 P. 967, 9 Kan.App. 871. 

Vfiu—Commonwealth ex rel. State 
Highway Commission v. Kinzle, 
183 S.E. 190, 165 Va. 505. 

10. Wash.—State v. Robinson, 41 F. 
884, 12 Wash. 491. 

11. Mass.—^Butchers’ Slaughtering 
& Melting Ass'n v. City of Boston, 
80 N.E. 94, 139 Mass. 290. 

29 C.J. p 502 note 69. 

la Ga.—^Brantly v. Huff, 62 Ga. 532. 

13. Ill.—Gentleman v. Soule, 32 Ill. 

271, 83 Am.D. 264. 

29 C.J. p 502 note 71. 
la Wash.—Dahlstrom v. Anderson, 
106 P. 127, 56 Wash. 676. 

15. Va.—^Tazewell County v. Nor¬ 
folk & W. R. Co., 91 S.E. 124, 119 
Va. 763. 

29 C.J. p 502 note 73. 
la N.Y.—^Blackman v. Riley, 34 N. 
E. 214, 188 N.Y. 318, affirming 18 
N.Y.S. 476, 63 Hun 621. 

Or.—^Naylor v. Beeks, 1 Or. 216. 

17. Ill.—Hiner v. People, 34 IlL 297. 
N.Y.—^Blackman v. Riley, 84 N.E. 214, 
138 N.Y. 318, affirming 18 N.Y.S. 
476, 63 Hun 621. 

1& Iowa.—Webster County v. Wa- 
sem Plaster Co., 174 N.W. 683, 188 
Iowa 1168—^Pine v. Reynolds, 174 
N.W. 267, 187 Iowa 379, 6 A.L.R. 
1206. 
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took place at a remote period,and practical con- in actlona involving the exut- 

* r a.t. t a.- i f. tj OP location of a highway, 

stniction of the location for many years should be 

given great weight where otherwise the proper lo- 1° accordance with general rules, in actions in¬ 
cation would be in great doubt*® volving the existence or location of a highway, 

questions of fact are for the jury,*l but the suf- 
§ 95. Questions of Law and Fact ficiency and effect of records are for the detennina- 

Questlon. of fact are for the Jury while questions tion of the court.** 

IV. ALTEBATIOF, VACATION, AND ABANDOIOIENT 
A. ALTERATION 


§ 96. What Constitutes Alteration 

An “alteratfon” of a highway, as the term Is gen¬ 
erally used, refers to a change In the course thereof, and 
does not Include the mere leveling, change of grade, or 
repair of an existing highway, although, In the absence 
of statutory restriction, It Is deemed sufficiently broad 
to include a change In width. While It Is distinguishable 
from the establishment of a new highway and the dis¬ 
continuance of an old highway, It necessarily Involves to 
some extent the establishment of a new highway and the 
vacation of part of an existing highway. 

An alteration of a highway, as the expression is 
used, generally refers to a change in the course 
thereof,^® and, therefore, necessarily involves to 
some extent the establishment of a new highway^^ 
and the vacation of the part of the old highway for 
which the substitution is made,26 Consequently, 
the fact that the petition in praying for an altera¬ 


tion asks also for a discontinuance of the part of 
the highway made unnecessary thereby does not 
change the character of the proceeding as one for 
an alteration.26 An alteration is, however, a sep¬ 
arate form of improvement,27 which is to be dis¬ 
tinguished both from the vacation or discontinu¬ 
ance of an existing highway^® and from the estab¬ 
lishment of a new highway and it is not per¬ 
missible on a petition for an alteration in an exist¬ 
ing highway to establish a new highway-^® 

Unless restricted by the language of the perti¬ 
nent statute,31 the terms “change” or “alteration” 
are broad enough to include a widening or narrow¬ 
ing,32 and the straightening of a crooked high- 
way.33 However, the mere leveling,3^ change of 
grade,35 or repair,35 of an existing highway, or a 


la N-T.—^Blackman v. Riley, 84 N*. 
B. 214, 138 N.y. 818, affirminsr 18 
N.T.S. 476, 68 Hun 621. 

SOm Iowa.—^Merrill v. Hutchins, 164 
N.W. 184, 180 Iowa 1276—^Taesrer 
V. Rlepe, 67 N.W. 1126, 90 Iowa 
484. 

21 . Ohio.—^Reed v. Harlan, 2 Ohio 
Dec., Reprint, 663, 8 WestD.Month. 
632. 

Character of land 
The Question as to the character of 
the land, as beins: within a statute 
ezemptlngr condemnation of orchards, 
ornamental grounds, etd, is generally 
a question of fact—^People v. Moore, 
16 N.T.S. 604, affirmed 29 N.BL 1031, 
129 N.Y. 639. 

22 . Iowa.—State v. Prine, 26 Iowa 
231. 

On i^eadlngs, ezhlhlts, and affidavit 

Whether road admittedly designat¬ 
ed as state highway by highway com¬ 
mission was adopted temporarily was 
law question, where pleadings, ex¬ 
hibits, and affidavit were only evi¬ 
dence.—^Town of Newton v. State 
Highway Commission, 138 S.H. 601, 
194 N.C. 169, petition dismissed 139 
S.B. 613, 194 N.a 308. 

S3. N.J.—^Wilmar Co. v. Camden 
County, 165 A. 26, 27, 107 N.J.Law 
230, 108 N.J.Law 208, quoting Cor¬ 
pus Jtixls. 


Utah.—Weber County v. Ritchie, 96 
P.2d 744, 98 Utah 372. 

29 C.J. p 603 note 81—2 aJ. p 1166 
note 91. 

Improvement of direction In puhUo 
interest 

To alter a highway means to im¬ 
prove its direction so that it may 
better serve public interests.—Greene 
V. Goodwin Sand & Gravel Co., 129 
N.T.S. 709, 72 Miac. 192—People v. 
Judges Cortland County, 24 Wend., N. 
Y., 491. 

24. N.J.—Wllmar Co. v. Camden 
County, 166 A, 26, 27, 107 N.J.Law 
230, 108 N.J.Law 208, quoting 

Corpus Juris. 

29 aj. p 503 note 82—2 QJ. p 1166 
note 91. 

26. Ga.—^Barham v. Grant, 196 S.H. 
43, 185 Ga. 601. 

Ind.—Scofield v. Miller, 149 N.E. 345, 
196 Ind. 635. 

29 C.J. p 503 note 82. 

Operation of alteration as dlscontln 
uance of part of old road see in¬ 
fra S IIL 

2 a Mass.—^Hobart v. Plymouth 
County, 100 Mass. 159. 

27. N.Y.—People v. Jones, 63 N.Y. 
306, reversing 2 Thomps. & C, 860. 

2 a Wls.—Huening v. Shenkenberg, 
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242 N.W. 662, 653, 208 Wis. 177, 
citing Corpus Juris. 

29 C.J. p 603 note 86. 

2 a Me.—Ford v. Brsklne, 88 A. 455, 
109 Me. 164. 

29 C.J. p 503 note 87. 

Location and alteration of highway 
distinguished see supra 5 64. 

30. W.Va.—^Harner v. Monongalia 
County Ct, 92 S.H. 781, 80 W.Va. 
626. 

29 C.J. p 503 note 88. 

31. Del.—^Alston's Petition, 40 A.. 938, 
17 Del. 369. 

29 C.J. p 508 note 89. 

32. Mass.—^Boston, & A. R. Co. v. 
Middlesex County, 59 N.H. 116, 177 
Mass. 511. 

29 C.J. p 503 note 90. 

The contrary has been held as to 

widening.—^Weber County v. Ritchie, 

96 P.2d 744, 98 Utah 272. 

sa Minn.—^Nelson v. County Board 
of Nicollet County, 191 N.W. 918, 
154 Minn. 358. 

29 C.J. p 604 note 91. 

SA Mass.—Callender v. Marsh, 1 
Pick. 418. 

36- Utah.—^Weber County v. Ritchie, 
96 P.2d 744, 98 Utah 272. 

29 C.J. p 504 note 98. 

3a Mass.—^Bigelow v. Worcester, 48 
N.1IL 1, 169 Mass. 390. 
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diversion of traffic therefrom to other existing 
roads,3is not an alteration thereof. 

The alteration of city streets is considered in the 
CJ.S. title Municipal Corporations § 1664, also 44 
C.J. p 892 note 42-p 893 note 57. 

State highways and state highway systems. The 
alteration or relocation of a highway as incidental 
to the establishment by the state of a state highway 
system and the improvement of state highways are 
considered infra § 179. 

§ 97. Power to Alter 

While the legislature may alter highways by direct 
enactment, It may, and frequently does, confer authority 
to alter on state or local boards, officers, or other agen¬ 
cies, and such agencies have such, and only such, power 
In the premises as Is conferred on them by statute. A 
landowner, as such, has no right to change or alter a 
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public highway; and the governmental power to alter 
cannot be surrendered or Impaired by contract. 

In the exercise of the police power,3® the state 
may change or alter public highways.39 The pow¬ 
er of the state in this respect is vested in the leg¬ 
islature,which may exercise it either directly^^ 
or by authorizing the making of the change or al¬ 
teration by some appropriate agency,^^ such as a 
state highway commission, ^ 3 or county governing 
body.^^ Public officers and bodies other than the 
legislature have such, and only such, power in re¬ 
spect of the alteration of highways as is conferred 
on them by statute,this being true as to a state 
road or highway board or commission,^® local road 
or highway commissions or commissioners, ^7 rail¬ 
road commissioners,^® county commissioners^® or 
supervisors,®® towns in town meeting,selectmen®® 
or other town authorities,®® surveyors,®^ and vari¬ 
ous courts, such as county courts,®® and, likewise, 


37- Utah.—^Weber County v. Hltchle, 
96 P.2d 744. 98 Utah 272. 

3a N.C.—Mosteller v. Southern Ry. 

Co., 17 S.E.2d 133, 220 N.C. 275. 
Tenn.—Liles v. Crevelingr, 268 S.W. 
625, 151 Tenn. 61. 

39. Tenn.—^Lilcs v. Creveling, supra. 

The state has plenary power to re¬ 
locate highways.—Alabama Great 
Southern R. Co. v. Denton, 195 So. 
218, 239 Ala. 301. 

No one has vested right In main¬ 
tenance of highway in particular 
place, since state may relocate road 
in public Interest.—Hempstead Coun¬ 
ty V. Huddleston, 31 S.W.2d 300, 182 
Ark. 276. 

da Ga.—^Lee County v. City of 
Smlthville, 115 S.E. 107, 154 Ga. 
560. 

Xnclnslon In power to establish 

(1) The power existing In the leg¬ 
islature to establish highways, see 
supra S 29, Includes the lesser pow¬ 
er to alter them, subject only to the 
duty of making compensation for 
the property taken or Injured there¬ 
by.—Connecticut Light & Power Co. 
V. Town of Southbury, 111 A. 360, 
95 Conn. 88—29 C.J. p 504 note 95. 

(2) Compensation see Eminent Do¬ 
main S 126 d. 

41. Tenn.—^Llles v. Crevellng, 268 S. 
W. 625, 151 Tenn. 61. 

29 C.J. p 504 note 98. 

42. Md.—^Huffman v. State Roads 
Commission of Maryland, 137 A. 
358, 152 Md. 566. 

N.J.—^Wllmar Co. v. Camden County, 
155 A. 26, 27, 107 N.J.Law 280, 108 
N.J.Law 208, citing Corpus Juris. 

43. Md.—^Huffman v. State Roads 
Commission of Maryland, 137 A. 
858, 152 Md. 566. 

Miss.—^Wilkinson County v. State 


Highway Commission, 4 So.2d 298, 
191 Miss. 750. 

N.C.—Mosteller v. Southern Ry. Co., 
17 S.E.2d 133, 220 N.C. 275. 

Pa.—Farmers Trust Co. v. Cumber¬ 
land County Com'rs, 20 Pa.Dlst. 

& Co. 271. 

Tenn.—^Liles v. Crevellng, 268 S.W. 
625, 151 Tenn. 61—State Highway 
Dept. V. Mitchell, 216 S.W. 336, 142 
Tenn. 58. 

Alteration as Incident to state high¬ 
way improvement see infra § 179. 

44. Ala.—^Alabama Great Southern 
R. Co. V. Denton, 195 So. 218, 289 
Ala. 301. 

45. Ill.—People v. Clark, 119 N.E. 
329, 283 Ill. 221. 

29 C.J. p 504 note 97. 

Express statutory llmltatioii of 
authority will be accorded effect.— 
Stuckey v. Jones, Tex.Clv.App., 240 
S-W. 66B. 

EhLbseguosLt olassifioatlou 

Public road originally established 
as thirty feet wide may be subse¬ 
quently classifled, in proceedings au¬ 
thorized by statute, as either second 
or third class road.—^Browne v. Ben¬ 
son, 137 S.E. 626, 163 Ga. 707. 

48. Arlz.—State ex reL Sullivan v. 

Carrow, 114 P.2d 896, 57 Ariz. 484. 
Alteration as incident to slate high-j 
way improvement see infra § 179. 

47. N.C.—Hlnnant v. Johnston 
County Highway Commission, 151 
S.E. 625, 198 N.C. 293. 

29 C.J. p 504 note 3. 

48. Conn.—Doolittle v. Branford, 22 
A. 336, 59 Conn. 402. 

29 C.J. p 504 note 8, 

Authority of commission to alter 
highway to effect abolition of 
grade crossing see the C.J.S. title 
Railroads $ 163, also 51 C.J. p 683 
notes 82, 85, 89. 
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Relocation by railroad company of 
highway crossed by railroad see 
the C.J.S. title Railroads S 167, al¬ 
so 51 C.J. p 673 notes 20-22. 

Right of railroad company to change 
location or grrade of highway cross¬ 
ed by railroad see the C.J.S. title 
Railroads § 145, also 51 C.J. p 654 
note 50-p 665 note 67. 

49. Ind.—^Lemasters v. WilllamiEi 
Coal Co., 189 N.E. 414, 206 Ind. 369. 
29 C.J. p 604 note 1. 

A single commissioner has no pow¬ 
er to alter a road. 

S.C.—St. Bartholomew's Parish Road 
Comrs. V. Murray, 80 S.C.L. 335. 
Wash.—Stevens County v. Burrus, 40 
P.2d 125, 180 Wash. 420. 

50l Iowa.—Carstens v. Keating, 280 
N.W. 432, 210 Iowa 1826. 

29 C.J. p 604 note 2 [a]-[cj. 

51. Me.—Latham v. Wilton, 23 Me. 
126. 

58. N.H.—Clement v. Burns, 43 N.H. 
609. 

Vt.—^Hutchinson v. Chester, 33 Vt 
410. 

53. Minn.—Goemdt v. Town Of 
Scandia Valley, 180 N.W. 914, 148 
Minn. 25. 

29 C.J. p 604 note 6 CaI-[fL 

54. N.J.—^Holmes v. Jersey City, 12 
N.J.Eq. 299. 

29 C.J. p 504 note 7. 

56. Ark.—St. Louis-San Francisco 
Ry. Co. V. Wardell-Whitton Road 
Improvement Dlst. No. 2, 249 S.W. 
17, 167 Ark. 667. 

Ky.—Mack v. Leavell, 47 S.W.2d 1067, 
243 Ky. 276—Stewart v. Cooley, 255 
S.W. 701. 200 Ky. 804. 

Or.—^Latourette v. County Court of 
Clackamas County, 281 P. 182, 131 
Or. 168. 

W.Va.—Ryan v, Monongalia County 
Court, 161 S.E. 316, 108 W.Va. 404. 
29 C.J. p 506 note 9 [a]. 
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as to various courts such as levy courts, courts 
of quarter sessions,®^ and courts of general ses¬ 
sions.®® 

A public highway, however established, cannot be 
altered or changed at the will of the owner of the 
land over which it passes.®® 

Agreements. A county is not precluded from 
moving a highway to its true line by an agreement 
between landowners in which it has not acqui¬ 
esced,®® nor is it bound by an alleged oral agree¬ 
ment of a county judge and a county commission¬ 
er separately with a landowner that a roadway was 
erroneously located and would be moved. Fur¬ 
ther, the county may change the location of a high¬ 
way through the land of a property owner without 
violating any duty as to him.®® 

Roads in different jurisdictions. In the absence 
of statutory prohibition, local tribunals have au¬ 
thority to make alterations in a highway within 
the limits of their town or county, although such 
highway is a part of a continuous line of road run¬ 
ning into other towns or counties;®® but statutes, 
in force at the time, vesting the power of altera¬ 
tion in another body or tribunal,®^ or in the super¬ 
visors of adjoining towns, where the road is on 
the boundary line,®® are controlling. 

Power of jury. Under a former Massachusetts 
statute a party aggrieved by the doings of the coun¬ 
ty commissioners in the location or alteration of a 
highway could, on proper preliminary proceedings, 
have a jury to determine the matter of his com¬ 
plaint, and the jury could make any alterations 


prayed for between the termini so far as they 
should think them necessary or proper.®® Under 
this provision, the jury might make alterations in 
a highway that has been located anew by the com¬ 
missioners.®^ However, the power which the stat¬ 
ute gave to such a jury was very limited.®® They 
could not revise the judgment of the commissioners 
as to the common convenience and necessity of lay¬ 
ing out or altering the way in question;®® neither 
did they have authority to make an entire new line 
of way from one terminus to the other,or to 
change the termini of the road as located by the 
county commissioners,'^^ or to remove the road, or 
any part of it, to the land of another proprietor.*^® 
They could make only minor alterations, limited to 
the land of the petitioners, and thus render the 
way less burdensome to them.*^® A petition, how¬ 
ever, was not vitiated by including in it a prayer for 
alterations which it would not be in the power of 
the jury to grant.The verdict was sufficiently 
certain if it gave the commencement and termina¬ 
tion, and the courses and distances. It was not nec¬ 
essary to name the owners of the land over which 
the road was established, because the jury had no 
power to lay out the road over the land of any 
other person.*^® 

§ 98. What Roads May Be Altered 

The highways which may be altered are those which 
are within the terms and meaning of statutes authoriz¬ 
ing alteration. 

A road becomes a public highway within the 
meaning of a statute authorizing the alteration of 
public highways'^® either where it has been laid 


approval by county lilgliway engi¬ 
neer 

The statutory provision that coun¬ 
ty court shall not order road changed 
until proposed change is approved 
by county highway engineer Is man¬ 
datory, and failure to observe it is 
not mere irregularity, but is Jurisdic¬ 
tional.—^Morris v. Karr, 114 S.W.2d 
962, 342 Mo. 179. 

66 . Md.—Williamson v. Caman, 1 
Gill & J. 184. 

29 aJ. p 606 note 9 [d]. 

67. Pa.—^In re. Pottsvllle Borough, 
21 A. 500, 140 Pa. 631. 

29 C.J. p 605 note 9 [b]. 

5& Del.—In re Day, 109 A. 673, 30 
DeL 566—Alston’s Petition, 40 A. 
938. 17 DeL 359. 

59. Ky.—^Rockcastle County v. Nor¬ 
ton, 226 S.W. 1079, 189 Ky. 690. 

29 C.J. p 505 note 10. 

6 a S.D.—Krelder v. Yarosh, 217 N. 

W. 640, 62 S.D. 380. 

61. Tex.—^Alexander v. Schleicher 
County, Com.App., 3 S.W.2d 76, af¬ 
firming, Clv.App., 291 S.W. 263. 


62. Ala.—McRea v. Marion County, 
133 So. 278, 222 Ala. 511. 

63- Ind.—Jackson v. Smiley, 18 Ind. 
247. 

29 C.J. p 506 note 11. 

AppUoatton of prohibition 
A statute prohibiting a town board 
of supervisors from altering any and 
all. state roads did not take away the 
power of such board to alter terri¬ 
torial roads lying wholly within 
the town,—State v. Hayden, 32 Wis. 
663. 

64. Ariz.—^Board of Sup’rs of Apache 
County V. Ddall, 1 P.2d 343, 38 
Ariz. 497—^Apache County v. TJdale, 
1 P.2d 340, 38 Ariz. 488. 

Minn.—^Nelson v. County Board of 
Nicollet County, 191 N.W. 913, 164 
Minn. 358. 

29 C.J. p 606 note 12 [a]. 

65. Wis.—^Nels v. Franzen, 18 Wis. 
537. 

29 C.J. p 505 note 12 [b] (1). 

66 . Mass.—Dean v. Lowell, 136 
Mass. 55. 

, 29 C.J. p 506 note 13. 
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67- Mass.—Gloucester v. Essex 

County, 3 Mete. 376. 

29 C.J. p 606 note 14. 

68 . Mass.—Teamans v. Hampden 
County, 106 Mass. 140. 

29 C.J. p 606 note 15. 

69. Mass.—Teamans v. Hampden 
County, supra. 

29 C.J. p 605 note 16. 

7a Mass.—^Hobart v, Plymouth 
County, 100 Mass. 159. 

29 C.J. p 505 note 17. 

71. Mass.—^Hobart v. Plymouth 
County, supra. 

29 C.J. p 606 note 18. 

72. Mass.—^Wilson v. Beverly, 103 
Mass. 136. 

73. Mass.—^Wilson v. Beverly, supra. 

29 C.J. p 605 note 20. 

74. Mass.—^Westport v. Bristol 
County, 9 Allen 204. 

29 C.J. p 605 note 21. 

76- Mass.—^Merrill v. Berkshire, 11 
Pick. 269. 

76. Bgulvalent tezms 

(1) The words "any state, county 



39 C.J.S. 


HIGHWAYS 


§ 100 


out pursuant to statutory directions,^7 or where it 
has been used for over twenty years as a highway,78 
or where it has been laid out and dedicated to pub¬ 
lic use as a highway by the owner of the soil, and 
accepted or ratified as a highway by the township 
in which it lies.79 The fact that a highway has 
ncit been opened or used will not prevent its alter¬ 
ation if the circumstances require it.80 The alter¬ 
ation of special classes of highways may depend 
on the terms and construction of statutes specifi- 
. cally relating thereto.^i 

§ 99. Grounds of Alteration 

Apart from statutory exceptions as, for example, of 
changes of a minor character, a change or alteration In 
a public road ordinarily should not be made unless It 
will promote the safety, convenience, or other interests 
of the public. 

The alteration of a road is authorized on any 
ground for which a new road might be estab- 
lished.82 According to the statutes and decisions 
thereunder, a public road should not be changed or 
altered, except where the change is not a substan¬ 
tial one,®3 or is made merely for the purpose of 


shortening the distance from the point of beginning 
to the point of destination,^^ unless the interests of 
the public require the change or alteration.®^ How¬ 
ever, the proposed alteration need not be an abso¬ 
lute physical public necessity; it is sufficient if it 
will be of public utility®® and such a public benefit 
that the want of it is a public inconvenience.®7 If 
the public interest requires the alteration, it will 
be made, even at any sacrifice of private interest;®® 
but such sacrifice will not be required except on the 
ground of the public good.®® On the other hand, 
if no inconvenience results to the public, the mere 
fact that the change promotes the interest of an 
individual will not make such change unlawful.®® 

§ 100. Proceedings 

To effect an alteration of a highway, there should be 
an original and regular proceeding complying with ap¬ 
plicable statutory requirements. 

Authority under the order to open is exhausted 
by the action of those to whom it is directed, and 
cannot be resumed ;®i and a road, once laid out, 
cannot be altered, except by a new and original pro¬ 
ceeding, according to the road law.®® This is true, 


or township hlgrhway,** as used in 
a statute authorizing a change of lo¬ 
cation, are deemed to refer In sub¬ 
stance to any public highway.—^Pat¬ 
ton V. Cresswell, 21 K.R 663, 120 Ind. 
147. 

(2) They may be regarded as used 
to designate and comprehend all roads 
open to the public, owned by the 
state, as the ultimate proprietor, for 
use as highways, maintained at pub¬ 
lic expense, subject to legislative con¬ 
trol, and under the protection and 
management of governmental agen¬ 
cies, such as counties, townships, or 
road districts, and to distinguish such 
highways from others owned by pri¬ 
vate corporations, and maintained at 
private expense, as toll roads owned 
by turnpike or gravel road companies. 
—^Houlton V. Carpenter, 64 KE. 939, 
29 Ind.App. 643. 

77- N.J.—^Holmes v. Jersey City, 12 
N.J.Eq. 299. 

78. Wash.—Cunningham v. Weedin. 
142 P. 463, 81 Wash. 96. 

29 C.J. p 606 note 26. 

79. N.J.—^Holmes v. Jersey City, 12 
N.J.Eq. 299. 

80u Pa.—^In re Gettysburg State 
Road, 2 Penr. & W. 289—Common¬ 
wealth V. House, 4 Pa.Ii.J. 327, 3 
Pa.Ii.J.R. 1. 

81. Highway passing along haalc of 
liver 

A statute providing that, when any 
public highway “which passes along 
the bajik" of any lake, river, or other 
watercourse, and which is not in¬ 
cluded in the limits of a city or vil¬ 
lage, shall, by the washing away of 


the banks, or from any other cause, 
become reduced to a width of less 
than fifty feet, the highway commis¬ 
sioners shall lay out such highway 
on adjacent lands to that width, does 
not refer to highways In which a 
ditch or other artificial watercourse 
may be laid, and which may be so 
reduced in width.—^De Liapp v. Beck¬ 
with. 72 N.W. 237, 114 Mich. 394. 
Highways in territory 
Under the Territorial Act of Jan. 
12, 1871, Comp.Li. $ 1189, declaring 
that all section lines shall be public 
highways as far as practicable, “pro¬ 
vided that nothing in the act shall be 
so construed as to interfere with 
existing highways In the settled por¬ 
tions of the territory," a person 
seeking to prevent the change of a 
highway must show that It was le¬ 
gally established in a settled portion 
of the territory, or existed by pre¬ 
scription, at the time such act was 
passed.—^Keen v. Palrvlew Tp., 67 N. 
W. 623, 8 S.D. 668. 

88 . Mo.—^Turlow v. Ross, 46 S.W. 

1126, 144 Uo. 234. ] 

Alteration as incident to establish¬ 
ment of state highway system or 
state highway see infra S 179. 

83. Kan.—State v. Kansas State 
Highway Commission, 299 P. 966, 
133 Kan. 367. 

84. Tex.—Stuckey v. Jones, Civ. 
App., 240 S.W. 665. 

85. Mass.—Commonwealth v. Cam¬ 
bridge, 7 Mass. 168. 

Tex.—Stuckey v. Jones, Civ.App., 240 
S.W. 665. 

29 C.J. P 606 note 30. 
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Hanger from railroad trains 
It has been held that the possible 
danger from trains operated on a rail¬ 
road track or the frightening of 
horses thereby is a proper considerao 
tlon in determining the expediency 
of the proposed alteration.—^Helm v. 
Short, 7 Bush, Ky., 623—29 C.J. p 
606 note 33. 

88 . Ga.—^Barnard v. Durrence, 96 8. 
E. 872, 22 GeuApp. 8. 

29 C.J. p 606 note 31. 

87. Mass.—Commonwealth v. Cam¬ 
bridge, 7 Mass. 168. 

8 R N.C.—^Kenedy v. Erwin, 44 N.CL 
387. 

Change of road so as to nm 
throngh. orchard and garden is not 
prohibited where a former statute 
containing a prohibition to this ef-r 
feet has been repealed and a require¬ 
ment that the viewers report wheth¬ 
er the road will run through an or¬ 
chard or garden is merely to aid in 
the proper estimate of damages.— 
Allen V. Cecil, 17 S.W.2d 1010, 229 
Ky. 713. 

89. .N,C—^Kenedy v. Erwin, 44 N.C. 
387. 

9a S.C.—State v. State Militia Road 
Comrs., 45 S.C.Ij. 485. 

29 C.J. p 606 note 86. 

91. Pa.—^Morrow v. Commonwealth, 
48 Pa. 305. 

29 C.J. p 506 note 86. . 

98. Pa.—Bartholomew v. Baker, 17 
A.2d 724, 143 Pa.Super. 149. 

29 C.J. p 606 note 37, 
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even though the boundaries do not precisely con¬ 
form to the survey but a road may be opened to 
its full legal width without following the statutory 
procedure for altering a road.®^ The alteration of 
a highway must be effected in a regular proceed¬ 
ing for that purpose,and the statutory require¬ 
ments must be strictly adhered to and complied 
with.9 6 Under some circumstances, however, there 
may be a legal change in the location of the high¬ 
way, notwithstanding the want of statutory proceed¬ 
ings ;97 and it is unnecessary to comply with a stat¬ 
ute which is inapplicable^* or is not in force at the 
time.99 The application of a statute providing for 
abbreviated procedure in certain cases depends on 
whether the facts of a case bring it within the stat¬ 
ute as properly construed.^ Particular statutes, al¬ 
though permitting the institution of the proceedings 
by resolution of the county court instead of by pe¬ 
tition, see infra § 101, require the same procedure to 


be followed after the institution of the proceedings, 
whether they are instituted by resolution or peti¬ 
tion.* 

Some statutes furnish an exclusive method of 
procedure by which the original route of a road 
may be changed* or highways may be altered by 
county supervisors,^ while others are merely cumu¬ 
lative, and not exclusive, in so far as they pertain 
to the establishment of new parts of an altered 
road.® 

A board of county commissioners, or other body 
invested with like power and authority, in altering 
roads or changing their location, is a quasi court.® 
The capacity in which a board or court institutes 
proceedings on its own motion is considered infra 
§ 102 . 

Amicable proceedings. Under a statute providing 
for the relocation of a highway where the land- 


93. CaL—^Patterson v. Munyan, 29 
P. 250, 93 Gal. 128. 

29 C.J. p SOtf note 38. 

94. Iowa.—Richardson v. Derry, 284 
N.W. 82, 226 Iowa 178. 

29 C.J. p 506 note 37 [a]. 

95. Ill-—^Posey v. Highway Oomrs., 
113 N.K 136, 274 Ill. 30. 

29 C.J. p 607 note 39. 

XTaxTowlng width hy affldaTlti 

Where highway was established at 
ninety-nine feet by act of legislature, 
its width could not be narrowed by 
^davits of residents of long stand¬ 
ing in neighborhood stating that ref¬ 
erence to highway in speech of peo¬ 
ple In vicinity had reference merely 
to twenty-foot traveled portion of 
highway.—^Belshelm v. People. 39 N. 
T.S.2d 333. 

98. Ariz.—^Board of Sup'rs of Apache 
County V. Udall, 1 P.2d 343, 38 
Arlz. 497. 

Pa.—Farmers Trust Co. v. Cumber¬ 
land County Corners, 20 Pa.Dlst. & 

■ Co. 27L 

W.Va.—Lilly v. BowUng, 197 S.E3. 

299, 120 W.Va. 169. 

29 CJ. p 507 note 40. 

Frooednre for altering public roads 
is properly followed on petition for 
changing road by moving entrance 
and laying out pkrt of new highway. 
—^Tuggle V. Tribble, 6 S.W.2d 312, 
177 Ark. 296. 

BiTeot of esuineat doualiL statufee on 
prooednxal statute 
Statute delegating power of emi¬ 
nent domain tb counties did not affect 
statute providing procedure for 
change of roads except to modify 
procedure by condemnation for ac¬ 
quiring rUdits of way.—^Baskin v. 
State tcc -reiL Tracy, 155 So. 655, 116 
FUl 392. 


97. Ohio.—Sllverthome v. Parsons. 

54 269, 60 Ohio St. 331—Hagel- 

barger v. Pennsylvania Co., 19 

Ohio Cir.Ct.. N.S., 62. 

Acquisition of right of way by deed 
or contract 

(1) When the owners of land 
crossed by a county road enter into 
an agreement with the county com¬ 
missioners, pursuant to which they 
convey to the commissioners other 
land, with a view to effecting a nec¬ 
essary change in the road, and the 
road Is by order of the commission¬ 
ers opened on the lands conveyed, 
and Is so used by the public and by 
the proper authorities, there Is a legal 
change In the location of the high¬ 
way, notwithstanding the want of 
statutory proceedings for that pur¬ 
pose.—Sllverthome v. Parsons. 64 N. 
EL 259, 60 Ohio St. 331. 

(2) Board of supervisors may ac¬ 
quire, by contract, right of way for 
change of road deemed necessary, and 
although road may not be changed 
according to statute, contract Is val¬ 
id and not affected by any Irregular¬ 
ity of procedure In changing the road. 
—Grantham v. Lamar County, 114 
So. 83. 148 Miss. 148. 

9a statute providing for locating 
road 

The proceedings for widening a 
portion of a public road need not con¬ 
form to an inapplicable statute pro¬ 
viding for locating a public road, or 
a bridge, but not referlng to the wi¬ 
dening of a road,—Steigler v. Peaoh 
Bottom Tp. Road Petitioners, 161 A. 
719, 105 Fa.Super. 66. 

COuuige of route before opening of 
road 

To make a change from the route 
of the original view before the road 
is opened in whole or In part, the 

1036 


proper proceeding Is not a petition to 
change and vacate, but a petition to 
review, on which the court is at lib¬ 
erty to adopt the report of the view¬ 
ers, or that of the reviewers as may 
seem best.—^In re Vernon Township 
Road, 70 Pa. 23. 

Statute providing for dlscontlnu- 
aaoa of roads does not apply to cases 
of alteration of roads.—Thompson v. 
Crabb, 6 J.J.Marshu, Ky., 222. 

99. Hew portion, of altered road 
Where the statute declaring that 
‘'any proceeding to establish a -new 
road, or to alter or relocate an old 
one. shall be void unless carried out 
In substantial compliance with the 
provisions of the three preceding 
sections," did not contain the words 
"or to alter or relocate an old one," 
before the adoption of the Code of 
1933, failure of county authorities 
substantially to comply with provi¬ 
sions of one of the three preceding 
sections did not make void the alter¬ 
ation, in 1932, of an old road, in so 
far as the new portion of the altered 
road was concerned.—Barham v. 
Grant, 196 S.E. 43, 185 Ga. 601. 

1 . Pa.—In re Change of Road in 
Towamenslng Tp., Carbon County, 
18 A2d 468, 144 Pa.Super. 57. 

29 C.J. p 507 note 40 [h]. 

1L Or.—^Latourette v. County Court 
of Clackamas County, 281 P. 182. 
131 Or. 168. 

3: Ark.—^Klttrell v. Road Improve¬ 
ment Dist. No. 16. 244 S.W. 469, 
165 Ark. 437. 

4i -Arlz.—^Board of Sup’rs of Apache 
County V. Udall, 1 P.2d 348, 88 
Ariz. 497. 

6 . Ga.—^Barham v. ‘Grrant, 196 S.E. 
43. 185 Ga. 601. 

6 ; S.C.—State v. Hughes, 145 S.IL 
. 297, 147 S.C. 462. 
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owners have executed and filed with the court their 
relinquishment of the right of way for such pro¬ 
posed relocation, a highway cannot be relocated 
where one landowner fails to file such relinquish- 
ment.7 Under a statute permitting the relocation 
of a road by agreement between the township super¬ 
visors and the property owners affected, the agree¬ 
ment of owners of land not abutting on, or adjoin¬ 
ing a portion of, the road are not “property owners 
affected” so as to make their consent necessary, 
notwithstanding the proposed change will require 
them to travel farther or over more dirt-surfaced 
road.® An agreement between a power company 
and the state road commission and the county com¬ 
missioners for the relocation, at the expense of the 
power company, of county roads overflowed by its 
dam does not require the relocation of parallel roads 
in all instances on new and independent beds, but 
may permit the moving of roads toward existing 
roads, making one road sufficient for all traffic in 
the same direction.® 

§ 101, - Petition 

Except where the proceeding may be Instituted by a 
designated board or court on Its own Initiative, an ap¬ 
plication to change or alter a highway must be made by 
a written petition, signed by the applicants and contain¬ 
ing such statements and descriptions as are required by 
statute. 

Differing from some early statutes under which 


an application to change or alter a public highway 
could be made by motion, provided notice was giv¬ 
en, later statutes require such application to be 
made by written petition,^® signed by the persons 
named therein as petitioners,^^ except where the 
initial steps may be taken by some designated board 
or court on its own initiative.^® It is not neces¬ 
sary that the statutory form be strictly followed. 
A substantial compliance is sufficient where the 
action desired is expressed with reasonable cer- 
tainty.i® The petition must state specifically an ob¬ 
ject which appears to be clearly within the purview 
of the act giving the court jurisdiction, otherwise 
the proceedings are irregular.^^ It should describe 
the existing road,lB the route of the proposed 
road,l® the termini thereof,!*^ and the character of 
the alterations proposed,^® and state whatever else 
the statute may require but, unless required by 
statute,®® it is not necessary that the petition shall 
contain any averment as to notice,®^ or as to the 
length®® or width®® of the proposed road, or that 
it will be of public benefit®^ or utility.®^ The peti¬ 
tion should describe the petitioners, so as to make 
it appear that they have an interest in the subject 
matter of the legal controversy which the petition 
initiates,®® and should state the names of the prop¬ 
erty owners over whose lands the proposed road is 
to be located.®*^ 


7; Mo.—Stegner v. Wassman, 178 S. 
V^. 466. 

S. Pa.—In re Change of Road In 
Towamensing Tp., Carbon County, 
18 A.2d 468, 144 Pa.Super. 67. j 

9. Md.—Ragan v. Susquehanna Pow¬ 
er Co.. 146 A. 758, 157 Md. 521. 

10 . Ky.—Ford v. Collins, 66 S.W. 
993, 108 Ky. 653. 22 Ky.L. 251. 

29 C.J. p 507 note 44 [a]. 

11. Ind.—Patton v. Creswell, 21 N. 
E. 663, 120 Ind. 147. 

29 C.J. p 507 note 45. 

la. W.Va.—^Harner v. Monongalia 
County Ct., 92 S.B. 781, 80 W.Va. 
626. 

Widening road 

(1) “Statutory width’* of road, 
within statute authorizing boards of 
supervisors, on their own motion, to 
change the course of any part of a 
road in order to widen the road 
above statutory width, is the width 
fixed by the supervisors under stat¬ 
utes leaving the power to fix the 
width' with the supervisors within 
certain limitations.—Carstens v. 

/Keating, 230 N.W. 432, 210 Iowa 1326. 

(2) Jurisdiction to widen road un¬ 
der statute permitting action by 
board of superylsprs on its own mo¬ 
tion is concurrent with, collateral to, 


and Independent of statute requiring 
petition.—Carstens v. Keating, supra. 
Contents of resolution 

(1) Where, under statute, the pro¬ 
ceedings are initiated by resolution 
of the county court, the resolution 
must, except in certain particulars 
noted in the statute, contain sub¬ 
stantially the same statement of 
facts as a petition of freeholders for 
the same purpose.—Latourette v. 
County Court of Clackamas County, 
265 P. 330, 121 Or. 323. 

(2) Resolution must contain de¬ 
scription of manner in which road 
is to be changed and statement of 
public necessity therefor.—^Latourette 
V. County Court of Clackamas Coun¬ 
ty, supra. 

13. Iowa.—^Polk V. Irwin, 181 N.W, 
689, 190 Iowa 1340. 

29 C.J. p 507 note 47. 

14. Mo.—Wilhite V. Wolf, 78 S.W. 
793, 179 Mo. 472. 

29 C.J. p 507 note 48. 

15. Ill.—Cox V. Bast Pork Tp. High¬ 
way Com'rs, 62 N.EL 791, 194 Ill. 
355 . 

29 C.J. p 507 note 49. 

16. Ind.—^Kelly v. Augsperger, 85 
^.E. 1004, 171 Ind. 166. 

29 C.J. p 508 note 50. 
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17. Qa.—^Barnard v. Dizrrence, 95 S. 

B. 372, 22 Ga.App. 8. ’ .. 

29 C.J. p 508 note 51. 

lA Me.—^Raymond v. Cumberland 
County, 63 Me. 112. 

29 C.J. p 508 note 52. 

19. Pa.—In ire Washington Pike, 9 
Pa.Dlst. 52. 

29 C.J. p 508 note 53 [a]'. 

80^ N.C.—^Leath v. Summers, 25 N, 
a 108, 22 Am.D, 711. 

29 C.J. p 508 note 54. 

21 . Ind.—Conaway v. Ascherman, 94 
Ind. 187. 

82. Ind.—^Bowers v. Snyder, 88 Ind. 
30. 

83. Mo.—^Zelbold v. Poster, 24 S.W. 
155, 118 Mo. 349. 

24. Ky.—Allen v. Cecil, 17 S.W.2a 
1010, 229 Ky. 713. 

25. Ind.—Conaway v. Ascherman, 94 
Ind. 187. 

29 C.J. p 608 note 68. 

86 . Wls.—State v. Nelson, 16 N.W. 

14, 67 Wls. 147. 

29 C.J. p 608 note 59. 

27. Ga.—^Barnard v. Durrence, 96 S. 

E. 372, 22 Ga.APP. 8. 

29 C.J. p 608 note 60. 
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A petition to lay out a road does not give juris¬ 
diction to alter an already existing roadj^S but 
there is no objection to asking in the same petition 
for the vacation of one highway and the establish¬ 
ment of another in lieu thereof,^® unless such al¬ 
teration will effect such a radical change in the 
route of the road as practically to amount to a 
new road.30 

Amendment A petition to alter a highway is 
subject to amendment in a proper case;3i but, after 
acting on a petition signed by others and too de¬ 
fective to confer jurisdiction, the commissioners 
have no right to amend the petition and thereby 
confer on themselves a jurisdiction which they did 
not possess when the petition was presented.32 

§ 102. -Parties 

In a proceeding Instituted by petition, statutory re¬ 
quirements as to the number and qualifications of peti¬ 
tioners are Jurisdictional; and where there Is a permis¬ 
sible withdrawal of some of the petitioners before the 
petition Is acted on, the board or court must take notice 
thereof In determining Its jurisdiction. In instituting a 
proceeding on its own initiative by resolution, the board 
or court does not act as a private party; and even 
where the proceeding Is commenced by petition, it is 
held that the petitioners are not parties, in the proper 
sense of the term, to the subsequent proceedings of the 
board or court. 

In order that a board of supervisors or other 
body may acquire jurisdiction, by petition, to alter 
or change a public road, the number^* and qualifi- 
cations^^ of the persons joining in the petition 
must conform to statutory requirements; but, not¬ 


withstanding this rule, it is held that, on the filing 
of the petition, the signers thereof do not become, 
in any proper sense, parties to the proceedings of 
the board in altering and changing the road.86 

A county court, in exercising statutory power to 
institute proceedings by resolution, instead of by 
petition of freeholders, acts as a public tribunal, 
rather than as a private party, and has no interest 
in the result of the proceedings except such as aris¬ 
es from performance of a public duty imposed on 
it by law.s® 

Addition or withdrawal of petitioners is permis¬ 
sible before the petition has been acted on,87 
not afterward.38 The board of commissioners is 
bound to take notice of such withdrawal in de¬ 
termining its jurisdiction.®® 

§ 103. - Notice 

Notice is necessary In proceedings to alter a high¬ 
way when, and only when. It is required by an applicable 
statute and has not been waived. 

Some statutes providing for the alteration of 
highways require no notice,^® or require none in 
certain classes of cases, as in proceedings to widen 
a road^i or to alter a road with the written con¬ 
sent of the landowners affected,^® or where a road 
is changed by the county highway commission for 
a designated county.^® As a general rule, however, 
the statutes require notice in proceedings to alter 
highways,and a failure to comply with such re¬ 
quirement renders the proceedings invalid,^^ and the 


Me.—Cobe v. Banton, 76 A. 907, 
106 Me. 418. 

29 C.J. p. 608 note 62. 
aSL Ind.—Scofield v. Miller, 149 N.R 
346, 196 Ind. 635. 

29 C.J. p 608 note 63. 

SQi Ohio.—^Bacon v. Noble, 20 Ohio 
Clr.Ct. 281, 11 Ohio Clr.Dec. 49. 

31. Maas.—^New Marlborough v. 

Berkshire County, 9 Mete. 423. 

29 C.J. p 609 note 66. 

32. Me.—^Newcastle v. Lincoln Coun¬ 
ty, 32 A. 886, 87 Me. 227. 

33. Ky.—Allen v. Cecil. 17 S.W.2d 
1010, 229 Ky. 713. 

Miss.—^Ferguson v. Seward, 111 So. 

696, 146 Miss. 613. 

29 C.J. p 609 note 67 [a]. 

34. Ark.—^Klttrell v. Road Improve¬ 
ment Diet. No. 16, 244 S.W. 469. 155 
Ark. 437. 

Ky.—Allen v. Cecil, supra. 

Miss.—^Ferguson v. Seward, 111 So. 

fi96. 146 Miss. 618. 

29 QJ. p 609 note 67 [c]-[f]. 

Bale of land duziagr pendency of pro- 
oeedlngs 

An applicant for alteration of a 
highway crossing her land did not 
lose the right* to continue the pro- 


I ceeding by selling the land during 
pendency of the proceeding where 
she, by an instrument in writing 
filed with the commissioners appoint¬ 
ed to determine the necessity of the 
alteration, released all claim for 
damages to her property, and In the 
conveyance of the land actually re¬ 
served the lands released for high¬ 
way purposes and for the purposes 
of the proceeding, so that she was 
stin owner of the land on which the 
altered highway was proposed to be 
constructed.—^Matter of Morse, 126 
N.Y.S. 739, 69 Mlsc. 29, affirmed 129 
N.Y.S. 1136, 146 App.Dlv. 936. 

35b Miss.—^Ferguson v. Seward, 111 
So. 696, 146 Miss. 613. 

30. Or.—^Latourette v. County Court 
of Clackamas County, 281 P. 182. 
131 Or. 168. 

37. Ind.—Current v. Current, 125 N. 
R 779, 72 Ind.App. 368. 

38. ni. —^People v. Sullivan Tp. High¬ 
way Commissioners, 110 N.B. 347, 
270 HI. 141—^Tolono Highway Com¬ 
missioners V. Bear, 79 N.E3. 681, 224 
UL 259. 

39. Ind,—Current v. Current, 125 N. 
K 779, 72 Ind.App. 863. 
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4a Ark.—Crawford County v. Sim¬ 
mons, 1 S.W.2d 661, 176 Ark. 1061 
—St. Louis-San Francisco Ry. Co. 
V. Wardell-'W’hltton Road Improve¬ 
ment DlsL No. 2, 249 S.*W. 17, 167 
Ark. 667. 

29 C.J. p 609 notes 71, 74 [a] (1). 

Statute held repealed 

W.VtL—Marion County Court v. Hall, 
128 S.R 284, 99 W.Va. 1. 

41. Ky.—^Keeton v. Alexander, leo* 
S.W. 761, 166 Ky. 78. 

48. Ky.—Jones v. Rudd, 92 S.W.2d 
814, 263 Ky. 662—Whitley County 
V. Luten Bridge Co., 271 S.W. 676, 
208 Ky. 626. 

43. N.C.—Hinnant v. Johnston Coun¬ 
ty Highway Commission, 161 S.R 
626, 198 N.C. 293. • 

44. Mass.—Bigelow v. "Worcester, 48’ 
N.R 1, 169 Mass. 390. 

29 C.J. p 509 notes 71 [b] (2), 72.. 

nrotioe held to comply with statute 

Ry.—Stewart v. Colley, 265 S.W. 701, 
200 Ky. 804. 

45. Or.—Jensen v. Curry County, 
106 P. 96, 66 Or. 64. 

29 aj. p 609 note'78." 
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order of alteration void,*® the requirement being 
jurisdictional*'^ and a strict compliance therewith 
being essential.*® Notice is variously required by 
statute to be given to the parties interested,*® to the 
town to be affected by the alteration,®® to the high¬ 
way commissioner,®! or to the public generally.®® 
It is within the power of the legislature to pre¬ 
scribe what notice shall be given;®® and the form 
and contents of the notice must substantially com¬ 
ply with the statutory requirements.®* Only a gen¬ 
eral statement of the action proposed to be taken is 
necessary.®® A description of the road and the pro¬ 
posed alteration must be given,®® and if the taking 
of land is involved, the notice must be sufficient to 
inform the owner that his land will be taken.®*^ 

Proof of notice. The giving of notice must be 
proved,®® and, unless there is a statutory require¬ 
ment to the contrary, this may be done by parol 
evidence.®® 

Waiver. A voluntary general appearance,®® or 
the filing of a remonstrance,®! waives the giving of 
notice. However, one officer cannot waive a notice 
required to be given to another officer,®® nor can 
one person waive the notice required to be given to 
the public.®® 


§ 104- -Remonstrance 

A remonstrance against a proposed change In a high¬ 
way Is available under an applicable statute expressly 
providing therefor. 

The object of requiring notice is to invite ob¬ 
jection to the proposed change, and anyone whose 
interest may be affected may contest the matter.®^ 
There may be a “remonstrance” under an applica¬ 
ble statute expressly providing therefor.®® Such a 
remonstrance, whether against the public utility of 
the proposed highway or on account of damages, 
constitutes an answer to the petition and tenders 
an issue which must be examined by the commis¬ 
sioners.®® The right to remonstrate against the 
utility of a road is not waived by first remonstrating 
on account of damages.®*^ 

§ 105. -Hearing and Determination 

A proper hearing and determination Involve compli¬ 
ance with applicable statutory provisions and due consid¬ 
eration of pertinent facts. 

It is the duty of the public officers or court act¬ 
ing on a petition to alter a highway to make a full 
investigation, and this involves a hearing and due 
consideration of all such facts as have a proper 
bearing on the merits of the petition both for and 
against.®® It is, of course, proper to comply with 


4 a Ky.—Jones v. Avondale Heights 
Co., 47 S.W.2d 949, 243 Ky. 136. 

47. Ky.—Stephens v. Hubbard, 27 S. 

W.2d 665, 234 Ky. 116. 

4a Pa.—^In re Salem Township 
Road, 103 Pa. 250. 

4 a W.Va.—^Hoar v. Lewis County 
Ct., 104 S.m 620, 87 W.Va. 94. 

29 C.J. p 509 note 74. 

Booord ownars of property affected 
A statute requiring the mailing of 
notices to owners of property 
through which the highway passes, 
as shown by the records of the tax 
collector, may be complied with with¬ 
out consulting the records of the 
probate court for the purpose of as¬ 
certaining the names of the heirs of 
deceased owners.—^Latourette v. 

Kruse, 10 P.2d 592, 139 Or. 422. 

60. Conn.—Huntington v. Birch, 12 
Conn. 142. 

29 C.J. p 510 note 75. 

61. N.T.—Matter of Wood, 97 N.T. 
S. 871, 111 App.Dlv. 781. 

6 a Ky.—Chenault v. Collins, 169 S. 

W. 834, 166 Ky. 312. 

29 C.J. p 610 note 77. 

5 a Ky.—Stewart v. Colley, 266 S.W. 
701, 200 Ky. 804. 

54. N.J.—Chasmer v. Convery, 22 A 
345, 63 N.J.Law 588. 

29 C.J. p 610 note 78 [a]-[e]. 

5& Mass.—^Hyde Park v. Norfolk 
County, 117 Mass. 416. 


6 a Md.—Jenkins v. Riggs, 59 A 768, 
100 Md. 427. 

29 C.J. p 610 note 80. 

57. B.C.—Quackenbush v. District 
of Columbia, 20 D.C. 800. 

29 C.J. p 610 note 81. 

6a Mo.—Self V. Qowln, 80 Mo.App. 
398. 

29 C.J. p 610 note 82. 

Bvldenoe was hdld to show that 
posted notice containing county 
court's resolution to alter highway 
was duly authenticated by county 
clerk's signature.—^Latourette v. 
Kruse, 10 P.2d 692, 139 Or. 422. 

6 a Iowa.—Larson v. Fitzgerald, 64 
N.W. 441, 87 Iowa 402. 

Mo.—^Zelbold v. Foster, 24 S.W. 156, 
118 Mo. 349. 

60. Ill.—^Davis County v. Magoon, 
109 Ill. 142. 

29 C.J. p 610 note 84. 

61. Ind.—^Patton v. Creswell, 21 N. 
E. 663, 120 Ind. 147. 

ea N.Y.—Matter of Wood, 97 N.T.S. 

871, 111 App.Div. 781. 
ea Ky.—Chenault v. Collins, 169 S. 

W. 884, 166 Ky. 312. 

64. Mo.—Self V. Gk>win, 80 Mo.App. 
398. 

Lack of staadlngr to file exceptions 
Owners of land not abutting on or 
adjoining a portion of township road 
which was to be vacated had no 
standing to file exceptions to town¬ 
ship supervisors' petition for change 
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of township road, notwithstanding 
proposed change would require them 
to travel farther or over more dirt 
surface roads.—^In re Change of 
Road in Towamenslng Tp., Carbon 
County, 18 A2d 468, 144 Pa.Super. 
67. 

66 . Md.—Jenkins v. Riggs, 69 A 768, 
100 Md. 427. 

29 C.J. p 610 note 89. 

6 a Ind,—Schmled v. Keeney, 72 Ind. 
309. 

67. Ind.—Schmled v. Keeney, supra. 

6 a Pa.—^In re Washington Pike,, 9 
Pa.Dist. 62. 

Questions to be considered on such 
hearing are limited by the terms of 
the petition.—Shaw v. Piscataquis 
County, 43 A 106, 92 Ma 498: 

Cost and damages 

(1) The issue being whether the 
proposed change is of public utility 
the cost and damages incident to 
the change are pertinent, so that the 
width of the strip proposed to be 
taken, its proximity to a dwelling, 
and the character of the building af¬ 
fected thereby, may be shown.—^Raab 
V. Roberts, 64 N.E. 618, 30 Ind.App. 
6 , rehearing denied 66 N.EL 191, 80 
Ind.App. 6. 

(2) In relocating a road, the high¬ 
way commission. In determining cost 
of a necessary bridge under St.l921 
S 1265, requiring approval of the re¬ 
location by electors if the bridge 
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applicable statutory provisions which relate to the 
continuance of the hearing,®® which afford an op¬ 
portunity to be heard after the entry of an order 
selecting a route and before it becomes final,^® 
or which relate to determination of the matter with¬ 
in a prescribed time from the date of the hearing.^^ 

§ 106. -Commissioners, Viewers, Jurors, 

or Other Like Officers 

statutory provisions are controlling as to matters re¬ 
lating to viewers or other like officers in proceedings to 
alter highways. 

An order appointing viewers, or other like offi¬ 
cers, in proceedings to alter a highway must sub¬ 
stantially conform to the requirements of the stat¬ 
ute, or it will be fatally defective.^® It must de¬ 
scribe the proposed alteration with reasonable cer¬ 
tainty, 73 but it need not recite in detail the names 
of the parties on whose application it is made.74 
The order to view may, before it has expired, be 
continued by the court to the following term.'^® 
After a county board has passed a resolution for 
improvement of a town highway with county aid, 
and before the improvement has been made, a 
county court is without power, under the construc¬ 
tion placed on some statutes, to appoint commis¬ 
sioners to determine the necessity of altering the 
highway.7® 

Statutory power of jury to alter highway pre¬ 
viously located or altered by county commissioners 
see supra § 97. 

would cost more than three hundred 
dollars, need not consider a contract 
by an interested private party to 
build a bridge for less than the ac¬ 
tual cost, to cost the taxpayers not 
more than three hundred dollars.— 

State V. Wisconsin Highway Com¬ 
mission, 198 H.W. 763, 183 Wls. 614. 

Btridenoe held to sustain fittsi’iiff in 
favor of petitlonera—^Wrlghtsman v. 

Brown, 144 N.E. 21, 194 Ind. 680. 

S9. Iowa.'—Hessler v. Hirshire, 3 N. 

W. 613, 52 Iowa 668. 

29 G.J. p 610 note 92 [c]. 

7a Ky.—^Vaughan v. Helstand, 227 

S.W. 474, 190 Ky. 365. 

29 C.J. p 510 note 92 [d], 

71. N.T.—^People v. Van Brunt, 90 

N.T.S. 846, 99 App.Div. 664. 

29 G.J. p 611.note 93. 

TSL Va.—^Mitchell v. Thornton, 21 

Gratt. 164, 62 Va. 164. 

29 C.J. p 511 note 94. 

73. Ky.—Poston v. Terry, 6 J.J. 

Marsh. 220. 

29 C.J. p 611 note 95. 

74k Ky.—^Pord v. Collins, 56 S.W. 

993, 108 Ky. 553, 22 Ky.Li. 251. 

76k Pa.—^In re Hoad In Manheim Tp., 

' York County, Pa., 80 Pa.Super. 681. 


Competency <md qualification. It is important 
that fair, impartial, and disinterested viewers should 
be selected and appointed and a person who has 
a direct personal or financial interest in the altera¬ 
tion to be made is disqualified to serve in such ca- 
pacity.78 The viewers or road jurors must be free¬ 
holders under a statute so requiring,*^® but not un¬ 
der a statute providing merely that they shall be 
“suitable persons.”®® Unless required by statute, 
the viewers or other like officers need not be 
sworn.®® 

The compensation of road viewers is according to 
the rate fixed by statute.®® 

The report or return of the viewers, commis¬ 
sioners, jurors, or other like officers need not con¬ 
tain matters not required by statute to be embraced 
therein;®^ but it must comply with applicable stat¬ 
utory requirements as to contents,®® such as re¬ 
quirements as to descriptions,®® statements of com¬ 
pliance with statutory directions,®*^ and statements 
as to the utility of the change or alteration®® or 
the public and private conveniences and inconven¬ 
iences of the old and new roads.®® A strict com¬ 
pliance with these requisites is indispensable to the 
validity of their report,®® but it will be presumed to 
have been made in conformity with the statute, 
where nothing to the contrary appears.® ^ The in¬ 
clusion of matters on which the viewers are not au¬ 
thorized to pass renders the report irregular and il¬ 
legal,®® unless it may be regarded as surplusage, 

86. N.J.—state V. Lipplncott, 26 N. 
J.Law 434. 

29 C.J. p 611 note 6 [d] (2), [e] (2), 
(3). [f] (1). 

Beport was not too Indeflalte^ al¬ 
though not fixing the width of the 
road, where it did fix the distance 
the proposed change would go 
through the property of landowners, 
since It was capable of being made 
certain and definite.—Stewart v. Col¬ 
ley, 255 S.W. 701, 200 Ky. 804. 

87. N.J.—^Hampton v. Poland, 18 A. 
174. 60 N.J.Law 367. 

29 aJ. p 611 note 5 [e] (1). 

88. Ga.—Cottlng v. Culpepper, 4 fi. 
E. 388. 79 Ga. 792. 

29 C.J. p 511 note 5 [b]. 

89. Ky.—Gratzer v. Gertlsen, 205 S. 
W. 782. 181 Ky. 626. 

C.J. p 611 note 6 [d] (1). 

ea N.J.—^Fowler v. Larabee, 35 A. 

911, 59 N.J.Law 269. 

29 C.J. p 612 note 6. 

9L Ind.—Heagy v. Black, 90 Ind. 
534. 

29 C.J. p 612 note 7. 

92. Pa.—^In re Church St, 8 Pa.Dlst 
467. 


7a N.T.—In re More, 202 N.Y.S. 

421, 207 App.Dlv. 79. 

77- W.Va,—^Hoar v. Lewis County 
Ct, 104 S.E. 620, 87 W.Va. 94. 

7a W.Va.—^Hoar v. Lewis County 
Ct., supra. 

29 C.J. p 511 note 98. 

7a Pa.—^Weltz v. Jeannette Bor¬ 
ough, 22 Pa.Dist. 1024. 

29 C.J. p 511 note 99 [a], 
sa DeL—In re Lee, 60 A. 862, 20 
Del. 676. 

29 C.J. p 611 note 1. 

81. Ky.—Garrett v. Hedges, 17 S.W. 
871, IS Ky.L. 647. 

29 CJ. p 511 note 2. 

82. Va.—Mitchell v. Thornton, 21 
Gratt 164, 62 Va. 164. 

29 CJ. p 511 note 3. 

aa Pa.—In re Walnut St, 17 Lane. 
L.Hev. 302. 

29 CJ. p 611 note 4 [al. 

84. Ind.—Spaulding v. Mott 76 N.E. 
620, 167 Ind. 58. 

29 CJ. p 611 note 6 [a] (2), [cl (2), 
Cfl <6), <8), (9). 

86. Del.—In re Lee, 60 A, 862, 20 
Del. 576. 

29 CJ. p 611 note 6 [al-Cfl. 
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in which case it may be stricken out but where 
the tribunal appointing the viewers had power to 
authorize them to do what they actually did, it may 
subsequently ratify such unauthorized acts.^^ The 
report of the viewers is not conclusive and final, 95 
but is subject to the approval of the court.^® When 
insufficient,9*^ or incorrect in form or detail,98 the 
report may be recommitted or referred back for cor¬ 
rection. 

Exceptions to report of viewers are considered 
infra § 108. 

§ 107- -Order or Judgment 

a. In general 

b. Conclusiveness and collateral attack 
a. In General 

An order for the change or alteration of a highway 
should be the definite and affirmative act of the board or 
court Invested with power to make It; It should contain 
the essential elements required by statute and conform, 
at least substantially, to the terms of the statute; and It 
should be filed or recorded. It may be conditional, but 
not in the alternative; and It may be vacated at a sub¬ 
sequent term when It Is void, although not when It Is 
valid. 

It is essential to the change of a road by a county 
court that there be a definite and afiirmative act or 
order of the court.99 However, an order signed by 
a person as judge is, under a statute, deemed in 


effect to be made by him acting as a court.^ The 
order should preferably follow the terms of the 
statute, but if it substantially conforms thereto it 
will be sufficient.2 It should not, of course, contain 
provisions which are contrary to, or inconsistent 
with, statutory provisions ;9 and if it shows the lack 
of any essential element which is not supplied by the 
papers in the antecedent proceedings, it is insuffi¬ 
cient and ineffectual.^ 

The order for the alteration of a highway must 
be for such a way as the one described in the peti¬ 
tion.® It is usually required to contain a descrip¬ 
tion of the highway altered,® but this may be done 
by reference to other papers filed in the proceed¬ 
ings.^ Under some statutes, where the change or 
alteration is ordered in connection with an improve¬ 
ment, the order must state the kind of improvement 
to be made.® 

Conditional or alternative order. While the or¬ 
der should be specific and not in the alternative,^ 
it need not be absolute, but may be made to depend 
on a future contingency,^® such as the making of 
the alteration by the petitioner,^^ or the payment 
by him of damages to property owners injured by 
the alteration.12 Even if die condition is void, the 
validity of the order making the alteration is not 
necessarily affected,^® but it is held otherwise as to 
i a condition against public policy.!^ 


93. Pa.—In re Upper Mount Bethel 
Tp. Road. 24 Fa.Dist 746. 

94 . wis.—Hark v, Gladwell, 5 N.W. 
323, 49 Wls. 172. 

95 . Kan.—Lockard v. Hartley. 145 
P. 900. 93 Kan. 742. 

29 C.J. p 612 note 11. 

Advene report 

Under a particular statute, the 
board of county commissioners can 
relocate a road, although all the 
viewers report adversely thereto.— 
Lockard v. Hartley, 146 P. 900, 93 
Kan. 742. 

96. Ky.—Bennett v. Greenup Coun¬ 
ty, 17 S.W. 167, 13 Ky.L. 349. 

29 G.J. p 512 note 12. 

97. N.J.—^Fowler v. Larabee, 36 A. 
911, 69 N.J.Law 269. 

29 C.J. p 512 note 13. 

9^1 Me.—^Deering v. Cumberllind 
County, 32 A. 797, 87 Me. 161. 

Pa.—In re Brecknock Tp. Road, 2 
Woodw. 13. 

99. W.Va.—^Ryan v. Monongalia 
County Court, 161 S.H. 316, 108 W. 
Va. 404. 

1. Ark. — ^Wilmot Road Improvement 
DisL V. De Yampert, 261 S.W. 880, 
169 Ark. 298. 

a. Va.—Mitchell v. Thornton, 21 
Gratt. 164, 62 Va. 164. 

39 G.J.S.—66 


Boad tax voted and levied 

Order of county court, under Acts 
1911 p 364 § 1, widening road, need 
not recite that road tax had been 
voted and levied, even if such fact 
Is necessary for the statute to be ap¬ 
plicable.—Sloan V. Lawrence County, 
203 S.W. 260, 134 Ark. 121. 
Sntplusage 

(1) If a statement improperly in¬ 

cluded In an order may be treated as 
surplusage, the remainder of the orr 
der will not be affected.—Tolono 
Highway Commissioners v. Bear, 79 
N.E. 681, 224 IlL 269. I 

(2) Where a judgment changing 
the location of a highway requires 
the erection of an obstruction across 
the old highway, the Inclusion of 
such matter, although not essential 
to the decision. Is not error.—Carrick 
V. Garth, 179 S.W. 609, 166 Ky. 617. 

3 . Minn.—In re Highways in Fill¬ 
more and Houston Counties, 191 N. 
W. 598, 164 Minn. 246. 

4. Ill.—Cox v. East Fork Tp. High¬ 
way Com'rs, 62 N.E. 791, 194 Ill. 
365. 

5. Mass.—^Maln v. Faunce, 98 N.E. 
621, 212 Mass. 182. 

29 C.J. P 512 note 16. 
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6 . Wis.—State v. Burgeson, 84 N. 
W. 241, 108 Wis. 174. 

29 C.J. p 512 note 17. 

7. Cal.—Levee Diet. No. 9 v. Farm¬ 
er, 36 P. 569, 101 Cal. 178, 23 L.R.A. 
388. 

29 C.J. p 612 note 19. 

8 . Ind.—Spaulding v. Mott, 76 N.E7. 
620, 167 Ind. 58. 

29 C.J. p 612 note 18. 

Proceedings for improvement gen¬ 
erally see infra 89 192-197. 

9. Me.—Shaw v. Piscataquis Coun¬ 
ty, 43 A. 106, 92 Me. 498. 

Mass.—^Roxbury v. Boston & P. R. 
Corp., 6 Cush. 424. 

10 . Iowa.—^Harris v. Ma h as k a Coun¬ 
ty, 66 N.W. 324, 88 Iowa 219. 

29 C.J. p 612 note 20. 

IL Tex.—Smith v. Ernest, 102 S.W. 

129, 46 Tex.Civ.App. 247. 

29 C.J. P 613 note 21. 

IS. Elan.—^Lockard v. Hartley, 146 P. 
900, 93 Kan. 742. 

Ky.—Thurman v. Bmmerson, 4 Bibb 
279. 

13. Mass.—^Blake v. Norfolk County, 
114 Mass. 583. 

29 C.J. p 612 note 20 [a]. 

14. Wis.—State v. Ryan, 106 N.W. 
1093, 127 Wis. 699. 
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Vacation or ratification, A void order may be 
set aside or vacated at a subsequent term by the 
court ex mero motu,^® or at the instance of a party 
aggrieved but a valid order cannot be vacated 
at a subsequent term.^*^ A board of supervisors 
may not give retroactive effect to an order attempt¬ 
ing to ratify and validate a prior order. ^8 

Filing and record. As the altering of a road nec¬ 
essarily involves, see supra § 96, and operates as, 
see infra § 111, a vacation or discontinuance of at 
least a part of the old road, there ought to be some 
record by which it can be determined what was va¬ 
cated and what was newly established;^® and pro¬ 
vision for the recording of the order of alteration 
is often expressly made. In some states the stat¬ 
ute requiring an order of alteration to be filed in 
the offices of the town and county clerks within a 
specified time is held merely directory and the 
alteration is lawful, although the order is not filed 
as required.2^ Under other statutes the filing of the 
order within the time specified is essential to the 
validity of the proceedings.^® It is sufficient if the 
order appears in a special record kept in the coun¬ 
ty clerk’s office for the purpose, rather than in the 
records of general county court proceedings.^® 

b. ConcliisiveiLess and Collateral Attack 

Where a board, court, or officer making an order In 
highway alteration proceedinga had jurisdiction, the usual 
rules as to reasonable Intendments In favor of regularity 
and validity and as to immunity from collateral attack 
are applied; but the doctrine of res judicata is not 
strictly applied, and a second application Is not barred 
unless it is within a prohibitory statute. 

15. Ala.—^Mitchell v. Coosa County 
Comrs. Ct., 22 So. 993, 116 Ala. 

650. 

16;. Va.—^Hollins v. Patterson, 6 
Leigli 457, 33 Va. 457. 

17- Ark.—Reiff v. Conner, 10 Ark. 

241. 

Tex.—^Robson v. Byler, Civ.App., 37 
S.W. 872. 

After loxLfiT uae of altered lilgliway 
Where a board of county commis¬ 
sioners has made an order for the al¬ 
teration of a state highway In pro- 
ceedingrs substantially conforminer to 
statutory provisions, and such altera¬ 
tion has in fact been made, and such 
altered'highway opened and used for 
approximately twenty-two years, a 
subseguent board may not declare 
the former order void, notwithstand¬ 
ing technical defects or irregularities 
In the proceedings wherein such 
former order was made.—^Arbaugh v. 

Baltimore & O. S. W. R. Co., 135 N.E. 

881, 104 Ohio St. 110. 

1 & Miss.—^Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

19. IlL—Cox v. Blast Fork Tp. BQgh- 


The rule that a judgment of a court having ju¬ 
risdiction cannot be collaterally attacked, see the 
C.J.S. title Judgments § 401, also 34 CJ. p 511 note 
46, has been applied by many courts to the orders 
of boards, courts, or officers exercising their stat¬ 
utory authority in proceedings for the altering of 
a public highway.^* Thus it has been held that the 
order for alteration is not subject to collateral at¬ 
tack because it fails to recite the facts necessary 
to give jurisdiction to the court,®® or because the 
description is too indefinite,®® or because of failure 
to comply with a statutory provision imposing a 
mere procedural, and not a jurisdictional, require- 
ment.27 A fact necessary to confer jurisdiction, 
which is found and made a part of the proceed¬ 
ings, cannot be collaterally denied and put in is¬ 
sue.®® If, however, the order or judgment is whol¬ 
ly void it is impeachable in collateral proceedings.®® 
Where the jurisdiction of the local authorities to 
alter roads is considered special and limited, all the 
essential facts necessary to confer jurisdiction to 
make the alteration must appear on the face of the 
record;®® but where the court has general juris¬ 
diction of the subject of alteration of roads,®! or 
where jurisdiction is established on the record,®® 
then all reasonable intendments will be made in fa¬ 
vor of the regularity and validity of the proceed¬ 
ings, unless the fact of jurisdiction is contradicted 
by the record.®® In some states an order altering 
a highway is made by statute prima facie evidence 
of the regularity of all proceedings prior thereto,®^ 
subject to rebuttal by any person questioning the 
validity of such proceedings.®® 

87. Mass.—^Li'Homme v. Town of 
Wlnchendon, 192 N.B. 614, 288 

Mass. 291. 

a& Conn.—^Huntington v. Birch, 12 
Conn. 142. 

89. Maas.—^Aheam v. Middlesex 
County, 65 N.B. 905, 182 Mass. 518. 
N.J.—State v. Morristown, 32 N.J. 
Law 67. 

29 C.J. p 513 note 36. 

30. Mo.—Wilhite V. Wolf, 78 S.W. 
793, 179 Mo. 472. 

29 C.J. p 613 note 37.' 

31. Tex.—^Robson v. Byler, 37 S.W. 
872, 14 Tex.Clv.App. 374. 

38. Vt.—^Wead v. St. Johnsbury & L. 

C. R. Co., 24 A. 361, 64 Vt. 62. 

29 C.J. p 613 note 39. 

33. Ky.—Garrett v. Hedges, 17 S.W. 
871, 13 Ky.L. 647. 

29 C.J. p 513 note 40. 

34. Ill.—Cox V. Bast Pork Tp. High¬ 
way Commissioners, 62 N.B. 791, 
194 Ill. 355. 

29 C.J. p 513 note 41. 

36. Ill.—Cox V. Bast Pork Tp. Hlgh- 
I way Commissioners, supra. 


way Commissioners, 62 N.B. 791, 
194 lU. 365. 

29 aj. p 513 note 27. 

Sa Wls.—Hark v. Gladwell, 5 N.W. 
323, 49 Wls. 172. 

21 . Ind.—White v. Morris, 4 Blackf. 
2 . 

82. Mass.—Jeffries v. Swampscott, 
105 Mass. 635. 

Contra Boston v. Brazer, 11 Mass. 
447. 

83. Ark.—Wllmot Road Improve¬ 
ment Dist. V. De Tampert, 251 S. 
W. 880, 159 Ark. 298. 

84. Ark.—St. Louls-San Pranclsco 
Ry. Co. V. Wardell-Whitton Road 
Improvement Dlst. No. 2 , 249 S.W. 
17, 167 Ark. 567. 

Pa.—^Hoff V. Allegheny County, 23 A. 

2d 338, 343 Pa. 669. 

29 C.J. p 613 note 32. 

25. Tenn.—Stanley v. Sharp, 1 
Helsk. 417. 

Tex—^Robson v. Byler, 37 S.W. 872, 
14 TexCiv.App. 374. 

28. Ill.—^Bailey v. McCain, 96 Ill. 
277. 
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Persons bound or affected. Where an order 
changing a road is made under a statute author¬ 
izing it on the consent of the owner or owners of 
the land in which the change is proposed, it affects 
no one not a party to it.36 The county is not bound 
by an order of a county court where it is not final 
and there has been no consent thereto, or approval 
thereof, by the fiscal court, as required by statute.^? 

Bar to second application. Where the good faith 
of applicants for change of a road is not ques¬ 
tioned, and it is not alleged that the requested 
change was the same as that involved in a previous 
application, the decision on the previous applica¬ 
tion is not res judicata,^8 the doctrine of res judi¬ 
cata not being strictly applied to such proceedings. 

It is, or at times has been, provided by statute in 
some states that on the final determination of pro¬ 
ceedings to alter a highway, no other proceedings 
shall be had, nor any petition entertained, in regard 
to the same road, for a limited time thereafter.^o 
Such a limitation does not include a decision refus¬ 
ing to alter,or a decision reversing or setting 
aside an order to alter.42 

§ 108, — Defects and Objections 

Objections to alteration proceedings should be made 
before the Inferior tribunal, as by excepting to the report 
of the viewers. There may be a waiver or estoppel, oh 
the part of a person failing to object. 

As a general rule all objections to alteration pro¬ 
ceedings must be made before the inferior tri¬ 
bunal,43 and if not so presented they will be consid¬ 
ered by an appellate court to have been waived.44 
Regardless, however, of whether or not there is an 
estoppel as against county authorities, a person is 
not estopped by his failure to object to the altera¬ 


tion of a road from setting up, as against another 
person obstructing the old portion of the altered 
road, that such old portion has not been discontin¬ 
ued as provided by law and is still a public road.45 

An exception to the report of the viewers is con¬ 
sidered the proper method to question the legal ca¬ 
pacity of petitioners for the dteration.46 No an¬ 
swer to the exception is required.47 

§ 109. -Supervision of Courts 

a. In general 

b. Appeal 

c. Certiorari 

a. In General 

Ordinarily the courts will not enjoin a change or al¬ 
teration of a highway where the proceedings therefor are 
not void, nor will It interfere, except on weli recognized 
grounds, with the exercise by local authorities of their 
discretion In such proceedings. 

Where county authorities alter a public road in 
the mode pointed out by law, courts will not inter¬ 
fere with the exercise of their discretion unless it 
is manifestly abused,48 or is corruptly or arbitrarily 
exercised,49 or is based on an erroneous theory of 
law.so Mere errors made by them, or irregularities 
in their proceedings, are reviewable only in direct 
proceedings for appellate review,®^ and do not form 
a proper foundation for a bill in equity52 for an in- 
junction.®3 However, if the proceedings are void 
they may be enjoined ;®4 and, even though an al¬ 
leged ground for holding an order void is considered 
insufficient, a restraining order may be continued, it 
is held, to the end that the proposed change be not 
made until adequate and satisfactory access to a 
i cemetery is provided.35 In a suit for an injunction, 


36. Ey.—^Illinois Cent. R. Go. v. 
Ward, 35 S.W.2d 863, 237 Ky. 478. 

37. Ky.—Livingston County v. Dunn. 
263 S.W. 344, 205 Ky. 809. 

38. Va.—Wilburn v. Raines, 168 S.B. 
998, 111 Va. 334. 

29 C.J. p 514 note 43. 

39. Va.—Wilburn v. Raines, supra. 

40. Statute no lougor in force 

N.J.—Smock V. Vanderveer, 41 N.J. 
Law 503. 

29 G.J. p 514 note 45 [a]. 

41. Ill.—^Randecker v. Highway 
Comrs., 61 IlLApp. 426. 

N.T.—^People v. Jones, 63 N.T. 506, 
reversing 2 Thomps. & C. 360. 

48. Ill.—Sholty V. Dale Tp. Highway 
Comrs, 63 111. 209. 

43. Va.—^Mitchell V. Thornton, 21 
Gratt. 164, 62 Va. 164. 

44. Mass.—Watertown v. Middlesex 
County, 66 N.E. 571, 176 Mass. 22. 

29 CJ. p 514 note 49. 


46. Ga.—^Barham v. Grant, 196 S.B. 
48, 185 Ga. 601. 

46. Ky.—Allen v. CecU, 17 S.W.2d 
1010, 229 Ky. 715. 

47. Ky.—^Allen v. Cecil, supra. 

4& Minn.—Brazil v. Sibley County, 
181 N.W. 829, 148 Minn. 164. 

29 O.J. p 514 note 50-51. 

Only tn plain case, where the lack 
of necessity wan clearly manifest, 
would the courts set aside county 
commissioners’ formal declaration 
that public safety necessitated 
change in road.—Schmidt v. Alleghe¬ 
ny County, 154 A. 803, 803 Pa. 560. 

49. Tex.—^Pry v. Jackson, Civ.App., 
264 S.W. 612. 

Where there la nothing unreason¬ 
able or oaprlolous in the choice of lo¬ 
cation, and Question of expediency Is 
satisfied, courts will not interfere.— 
Schmidt v. Allegheny Qounty, 164 A. 
808, -308 Pa. -560. 
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50l Minn.—^Brazil v. Sibley County, 
181 N.W. 329, 148 Minn. 164. 

51 . Ark.—St. Louls-San Francisco 
Ry. Co. V. Wardell-Whltton Road 
Improvement Diet. No. 2, 249 S.W. 
17. 157 Ark. 657. 

6% Md.—Jenkins v. Riggs, 59 A. 758, 
100 Md. 427. 

29 C.J. p 514 note 55. 

63. Ark.—St Louls-San Francisco 
Ry. Co. V. Wardell-Whltton Road 
Improvement Dlst. No. 2, 249 S.W. 
17, 167 Ark. 667. 

Grounds for denying Injunotion. 

Injunction against alteration has 
been denied on general equitable 
principles, and in view of local road 
law.—Scott V. Cabarrus County, 87 
S.K 104, 170 N.C. 327. 

64. N.T.—Kubak v. Halsey, 148 N.T. 
S. i384, 86 Mlsc. 281. 

N.C.—-Hlnnant v. Johnston Coun¬ 
ty EUghway CommlsBlon, 151 S.B. 
626, 198 N.C. 293. 
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the court will give proper consideration to the 
pleadings it will assume, as the record stands in 
a particular case, that the contemplated change of 
road will be beneficial to the public and, where 
a change is merely threatened, it will not assume 
that the commissioners will make the change with¬ 
out proper application and notice.®^ 

b. Appeal 

statutory provisions are controlling In determining 
questions as to the right of appeal In proceedings to alter 
highways, the steps necessary to perfect the appeal, and 
the scope of the trial or review In the appellate court. 

An appeal in proceedings to alter highways may 
be taken in,59 and only in,®® those cases specified 
or reasonably implied by the statutes. When con¬ 
ferred, the right of appeal is usually limited to per¬ 
sons interested,®^ or aggrieved,®2 or who consider 
themselves aggrieved,®® and it must be exercised by 
complying with statutory requirements in respect of 
the time for taking the appeal,®^ and filing a tran¬ 
script,®® and in respect of giving notice of appeal,®® 
filing a copy of the notice,®7 and the giving®® and 
approval®® of an appeal bond. The appeal may be 
considered abandoned, where for a considerable pe¬ 
riod of time appellant failed to secure an order of 
allowance of the appeal or to perfect an appeal 
without it.*^® 


Appellate jurisdiction does not involve the right 
to review the discretion of the commissioners or 
lower court,unless there has been a manifest 
abuse thereof,7® or an erroneous theory of the law 
has been adopted,*^® or the best interests of the pub¬ 
lic require it.*^^ Under some of the statutes, the 
appellate court has jurisdiction only of matters of 
law arising on the record under others such 
court must try the cause on its merits, and not as 
a court of error.^® On a trial de novo, the case is 
to be heard on facts existing at the time the hear¬ 
ing is had,77 and on such hearing the appellant can¬ 
not attack the regularity of the proceedings before 
the commissioners;*^® but the court may not try a 
substantially different issue from that tried in the 
lower court and where the lower court’s order 
was void for want of jurisdiction the appellate court 
is without jurisdiction to try the case de novo.®® 

c. Certiorari 

Except as limited or extended by statutes In particu¬ 
lar Jurisdictions the general rules governing certiorari 
apply to certiorari to review the action of local authori¬ 
ties In altering roads. 

Where no other remedy exists,®! and, under some 
statutes, even where an appeal is authorized by 
law,®® certiorari will ordinarily lie to review the 
action of the local authorities in altering roads,®® 


56. Pleadlxiers may be InsufflolexLt to 
enable the court to determine wheth¬ 
er some other action should be tak¬ 
en, such as the construction of a 
causeway over the submerged part of 
a road, Instead of changing the route 
of the road.—Fry v. Jackson, Tex. 
Clv.App., 264 S.W. 613. 

57. Wls.—Cunneen v. Kalscheuer, 
206 N.W. 917, 188 Wls, 448. 

5a Tex.—^Pry v. Jackson, Clv.App., 
264 S.W. 613. 

56. Ark.—St. Louls-San Francisco 
Ry. Co. V. Wardell-Whitton Road 
Improvement Dlst. No. 2 , 549 S.W. 
17, 157 Ark. 557. 

29 C.J. p 514 note 58 [a], [bj. 

Ky,—^Noe v. Klrtland, 542 S.W. 
828, 195 Ky. 542. 

29 C.J. p 514 note 58. 

61. Ill.—^Brown v. Robertson, 15 N. 
R 30, 12'3 Ill. -631, affirming 28 Ill. 
App. 461. 

29 C.J. p 615 note 60 [aj. 

■62. Mass.—Chandler v. Conunon- 
wealth R. Comrs., 5 N.EL 609, 141 
Mass. 208. 

29 C.J. p 616 note 61 [a]-[c]. 

6 a N.D.—^McLean County v. Rath- 
Jen, 169 N.W. 580, 41 NJ 5 . 73 . 

29 C.J. p 515 note 62. 

64. N.D.—-McLean County v, Rath- 
^en, supra. 

29 C.J. 1 ^ 514 note 69 faj* 


65. Ark.—^Brlner v. Holleman, 170 
S.W. 1010, 116 Ark. 213. 

29 C.J. p 514 note 59 [d]. 

6 a Mo.—State v. TJrton, 166 S.W. 

895, 179 Mo.App. 264. 

29 g.J. p 514 note 69 [b] (2), (4). 

67. Minn.—^Hagemeyer v. Wright 
County, 73 N.W. 628, 71 Minn. 42. 

29 C.J. p 614 note 69 Cb] (1), (3). 

6 a N.C.—Sutphin v. Sparger, 64 S. 

B. 367, 150 N.C. 617. 

29 C.J. p 514 note 59 [c] (1). 

69. Ind.—Scotten v. Dlvelblss, 46 
Ind. 301. 

29 C.J. p 514 note 69 [c] (2). 

7a Or.—^Latourette v. Kruse, 10 P. 
2d 592, 139 Or. 432. 

71. Minn.—Brazil v. Sibley County, 
166 N.W. 1077, 139 Minn. 468. 

29 C.J. p 615 note 63. 

72. Ky.—Commonwealth v. Bain- 
brldge, 6 J.J.Marsh. 436. 

Minn.—^Brazil v. Sibley County, 166 
N.W. 1077, 139 Minn. 458, 

7a Minn.—^Brazil v. Sibley County, 
181 N.W. '839, 148 Minn. 164—Brazil 

V. Sibley County, 166 N.W. 1077, 
139 Minn. 458. 

74. Minn.—Brazil v. Sibley County, 
166 N.W. 1077, 139 Minn. 458— 
Obert V. Otter Tail County, 141 N. 

W. 810, 123 Minn. 20. 
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75, Mo.—Foster v. Dunklin, 44 Mo. 
216. 

29 C.J. p 615 note 67. 

7a Ky.—Carrlck v. Garth, 179 S.W. 

609, 166 Ky. 617. 

29 C.J. p 615 note 68 . 

77. N.Y.—Rector v. Clark, 78 N.Y. 

21 , reversing 12 Hun 189. 
Amendment of report 
Where there Is nothing In the stat¬ 
ute prohibiting the amendment of the 
viewers' report on appeal to the cir¬ 
cuit court, and the case Is tried de 
novo in that court, such an amend¬ 
ment may be allowed.—Gratzer v. 
Gertisen, 206 S.W. 782, 181 Ky. 626— 
Carrlck v. Garth, 179 S.W. 609, 136 
Ky. 617. 

7a N.Y.—^Rector v. Clark, 78 N.Y. 

21 , reversing 12 Hun 189. 

29 C.J. p 616 note 70. 

79. Ark.—Tuggle v. Tribble, i 6 S.W. 
2d 812. 177 Ark. 296. 

aa Mo.—^Morris v. Karr, 114 S.W.2d 
962, 842 Mo. 179. 

81. Ark.—Grlnstead v. Wilson. 65 S. 

W. 108, 69 Ark, 687. 

29 C.J. p 515 note 71. 

sa Miss.—Ferguson v. Seward, 111 
So. 696, 146 Miss. 618. 

sa Ga.—^Nichols V. Sutton. 22 Ga. 
869, 

28 C.J. p 616 note 72; . 
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to the end that the validity of the proceedings may 
"be determined,excesses of jurisdiction re¬ 
strained, 8 5 and errors and irregularities corrected.88 
Parties have been permitted to resort to certiorari, 
even vrhen the proceedings were wholly void for 
want of jurisdiction ;87 but the decision on the ne¬ 
cessity of the alteration, and the manner in which 
it shall be made, and the limits of it, is final, and 
will not be considered.®8 The application for a 
certiorari is always addressed to the sound discre¬ 
tion of the court.88 It is to be granted, not as a 
matter of right, for the purpose of enabling a per¬ 
son to reverse proceedings for mere errors of form, 
or technical objections, but only where substantial 
injustice has been done to the person seeking re¬ 
dress.®® The time of making the application for a 
certiorari,®! and the whole circumstances of the 
case, and particularly the consequences resulting 
from a reversal of the proceedings,®® have a ma¬ 
terial influence on the action of the court in such 
cases. As a rule the writ is available only to one 
who is directly interested in the proceedings sought 
to be reversed and who will suffer a special in¬ 
jury.®® The signers of the petition for the change 
or alteration are not proper parties defendant to a 
petition for a writ of certiorari,®4 as they are not 
parties to the proceedings of the board, see supra § 
102, the county, or its representatives, the board of 
supervisors, being the proper party defendant.®^ 
The fact that the certiorari bond is not payable 
to the proper party is not sufficient ground for dis¬ 
missal of the certiorari where, by statute, the bond 
has the effect which a bond payable as prescribed 
by law would have.®® 


The review is solely by inspection of the record* 
no inquiry as to any matter not appearing by the 
record being permissible;®'^ and it is improper to 
incorporate in the transcript of record any attempt¬ 
ed orders or proceedings of the board of super¬ 
visors after removal of the proceedings by certi¬ 
orari.®® If the errors are such as to demand it, the 
judgment should be that the proceedings below be 
quashed.®® 

§ no, -Costs 

In the original proceedings, costs may be discretion¬ 
ary; and, on appeal by one person, he may be prima 
facie liable for all the costs. 

In proceedings before the county commissioners 
for the alteration of a town way costs may be dis¬ 
cretionary with the commissioners,! in which case 
a writ of certiorari will not be granted for the pur¬ 
pose of revising their adjudication as to such costs.® 
On appeal by one of the petitioners for the altera¬ 
tion of a highway he is prima facie liable for all 
the costs, there being nothing to show but that he 
caused all the costs.® 

§ 111. Operation and Effect of Alteration 

In most, although not all, cases an alteration of a 
road by competent authority operates as a discontinu¬ 
ance of such portions of the old road as are not within 
the limits of the new and altered road. 

It has been repeatedly decided that an alteration 
by competent authority of an existing road or way 
operates as a discontinuance of such portions of the 
old road as are not embraced within the liriaits fixed 
I for the new ‘one,® and, unless otherwise provided,® 


84. Mass.—GlUsey v. Watertown, 5 
N.R 162, 141 Mass. 817. 

29 aJ. p 515 note T2. 

Dismissal of wxlt 

Writ of review, seeklngf to review 
decision of county court directing al¬ 
teration of county road, was prop- 
■erly dismissed, where controlling 
statutes were fully complied with.— 
Latourette v. County Court of Clack¬ 
amas County, 281 P. 182, 131 Or. 168. 

85. CaL—Sutter County lievee Dlst. 
No. 9 V. Farmer. 85 P. 869, 101 Cal. 
178, 28 Ii.RA. 388. 

29 C.J. p 515 note 72. 

86. Mass.^Aheam v, Middlesex 
County, supra. 

29 C.J. p 516 note 72. 

87. Mass.—^Ahearn v. Middlesex 
County, supra. 

8a Iowa.—^Polk V. Irwin, 181 N.W. 

689, 190 Iowa 1840. 

-29 C.J. p 516 note 74. 

89. Ill.—Board of Suprs. v. Magoon, 
199 Ill. 142. 


Mass.—Whately v. Franklin County, 

1 Mete. S-Se. 

Denial of certiorari for purpose of 
revising discretionary adjudication 
as to costs see infra S HO. 

9a Mass.—Whately v. Franklin 

County, supra. 

91. Mass.—^Whately v. Franklin 

County, supra. 

29 C.J. p 616 note 77. 

98. Ill.—Board of Suprs. v. Magoon, 
109 Ill. 142. 

29''C.J. p 516 note 78. 

9a Mass.—^L'Homme v. Town of 

Winchendon. 192 N.B. 614, 288 

Mass. 291. 

29 C.J. p 61-6 note 79. 

9a Miss.—Ferguson v. Seward, 111 
So. 596, 146 Miss. 618. 

95. Miss.—Ferguson v. Seward, su¬ 
pra. 

9a Miss.—^Ferguson v, Seward, su- 
plra. 

97. Ill.—^Rande<acer v. Highway 

Comrs., 61 IlLApp. 426. 

29 C.J. p 516 note 80. 
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9a Miss.—Ferguson v. Seward, 111 
So. 596, 146 Miss. 613. 

99. Mass.—Gilkey v. Watertown, 6 
N.B. 152, 141 Maas. 317. 

1. Mass.—^New Marlborough v. 

Berkshire County, 9 Mete. 423. 

29 C.jr. p 516 note 82. 

2. Mass.—New Marlborough v. 

Berkshire County, supra. 

29 C.J. p 516 note 83. 
a Ind.—EReader v. Smith, 88 Ind. 
440. 

a La.—Leoour v. Lecour, 6 La.App. 
360. 

Ohio.—^Arbaugh v. Baltimore & Or. 
S. W. R. Co., 136 N.B. 381, 104 Ohio 
St.* 110. 

WlB.—Miller Inv. Co. v. City of Mil¬ 
waukee, 244 N.W. 758, 767, 209 Wls. 
517, citing Corpus Juris. 

29 C.J. p 616 note 86. 

Alteration in connection with estab¬ 
lishment of state highway system 
or improvement see Infra { 179. 

5. Mo.—^Phelps Y. Pacific R. Co., 51 
Mo. 477. 
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no special order of discontinuance is necessary.® 
The fact that one of the termini of the road as al¬ 
tered is different from the terminus in the same di¬ 
rection of the old road does not affect the appli¬ 
cation of the principle.*^ There are, however, cer¬ 
tain cases in which alteration will not have this 
effect, as where the old road is not thereby ren¬ 
dered unnecessary,® where there is strictly no al¬ 
teration, but rather the establishment of a new 
road,® or where there is no record to show that an 
alteration was intended.^® In any case the old 
road continues as the public highway until the new 
one is laid out and made practicable to use,^^ and 
it is sometimes so provided by statute or, under 
somewhat different statutes, there is an ipso facto 
vacation after the lapse of a prescribed time unless, 
within that time, the board deems the new road to 
be fit for public travel at all times of the year and 
makes a formal order of vacation.^® Where a road 
has been discontinued by the effect of an alteration 
therein, it can be reestablished only by the proper 
statutory proceedings,^^ or by dedication by the 
owner.i® 

An order changing a road is effective only from 
the date thereof.^® Conclusiveness of, and collat¬ 
eral attack on, an order is considered supra § 107 b. 


§ 112. Relocation 

Under the terms of the statutes In some Jurisdictions 
provision Is made for the relocation, as distinct from the 
alteration, of an existing highway under which the Iden¬ 
tity of the original way Is preserved without Important 
changes. 

Under particular statutory provisions, the county 
commissioners in some jurisdictions are authorized 
to relocate or locate anew any road laid out by the 
authority of a town, or otherwise, either for the 
purpose of establishing the boundaries, or of mak¬ 
ing alterations in the course or width of the road.^^ 
Under this authority the commissioners may make 
some departure from the old or existing bounda- 
ries.i® To relocate is the same thing as to locate 
anew;i® and under a petition to relocate the com¬ 
missioners may widen a road,®® change its grade, 
and include within its boundaries new strips of 
land,®® and exclude other strips.®® However, a stat¬ 
ute relating to relocation is construed to require 
preservation of identity and exclude material and 
important changes;®^ and a change or alteration 
in a highway cannot be accomplished under the 
guise of relocating ancient lines.®® The procedure 
required by statute,®® including a requirement that 
the petition be presented by municipal officers,®*^ 
must be followed. An adjudication of county com- 


e. Wl8.—Miller Inv. Co. v. City of 
Milwaukee, 244 N.W. 763, 209 Wls. 
617. 

29 C.J. p 516 note 87. 

7. Mass.—Commonwealth v. Boston 

A A. R. Co., 22 N.E. 913, 160 Mass. 
174. • 

Or.—^Vedder v, Marion County, '36 P. 
635, 28 Or. 77, opinion adhered to 
41 P. 3, 28 Or. 77. 

8. Iowa.—^Rector v. Christy, 87 N.W. 
489, 114 Iowa 471. 

29 C.J. p 617 note 89. 

XTeoessity for access 

(1) Where discontinuance of form¬ 
er turnpike after alteration would re¬ 
sult in cuttingr off certain properties 
from access to the hl^rhway, and 
where there was no affirmative ac¬ 
tion on the part of the county court 
abandoning: or discontinuing: any part 
of the turnpike road, the former 
turnpike would be deemed not to 
have been discontinued.—^Lilly v. 
Bowling-, 197 S.B. 299, 120 W.Va. 169. 

(2) The alteration of a way by 
the substitution of a new one there¬ 
for did not discontinue the old way 
if the latter was necessary to furnish 
access to a public landing, as this 
would in effect discontinue a landing, 
which the county commissioners had 
tio authority to do.—^Bennett v. Clem- 
ence, 6 Allen, Masa, 10. 

9. Me.—Cobe v. Banton, 7i6 A.' 907, 
106 Mb. 418. 

29 C.J. p 517 note 90. 


Alteration in connection with estab¬ 
lishment of state highway system 
or improvement see infra S 179. 
la Mass.—Johnson v. Wyman, 9 
Gray 186. 

29 C.J. p 517 note 91. 

11 . La.—^Lawson v. Shreveport Wa¬ 
terworks Co., 86 So. 890, 111 La. 
73. 

29 C.J. p 617 note 92. 

IS. Pa.—^In re Bridgeport Tump., 83 

A. 145, 171 Pa. 812. 

29 C.J. p 617 note 93. 

18. Minn.—^Nelson v. County Board 
of Nicollet County. 191 N.W. 913, 
154 Minn. 358. 

14. Ohio.—^Arbaugh v. Baltimore & 
O. S. W. R. Co., 136 N.B. 881, 104 
Ohio St. 110. 

W.Va—^Tates v. West Grafton, 11 S. 

B. 8, 93 W.Va 607. 

15. W.Va—^Yates v. West Grafton, 
supra 

la Ky.—^Mack v. Leavell, 47 S.W.2d 
1067, 248 Ky. 276. 

17. Mass.—Cambridge v. Middlesex 
County, 44 N.B. 1089, 167 Masa 137. 
29 C.J. p 517 note 96. 

la Mass.—Stockwell v. Fitchburg, 
110 Mass. 806. 

29 C.J. p 517 note 97. 

19. Masa—Cambridge v. Middlesex 
County, 44 N.B. 1089, 167 Masa 
137—^Hyde Park v. Norfolk Coun¬ 
ty, 117 Mass. 416. 
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sa Masa—Watertown v. Middlesex 
County, 66 N.B. 971, 176 Mass. 22— 
Cambridge v. Middlesex County, 44 
N.E. 1089, 167 Mass. 187. 

91. Masa—Watertown v. Middlesex 
County, 56 N.B. 971, 176 Masa 22. 
29 C.J. p 517 note 2. 

88. MasB.^Cambrldge v. Middlesex 
County, 44 N.B. 1089, 167 Masa 
137. 

8a Mass.—Cambridge v. Middlesex 
County, supra 

9A Mass.—^Bennett v. Wellesley, 76 
N.B. 717, 189 Masa 308. 

29 C.J. p 517 note 96 [a]. 

85. R.I.—Gill v. Town Council of 
Jamestown, 133 A. 806, 47 R.I. 426. 
Alteratloni and relocation disttau 
grulshed 

A relocation of the way under one 
statute is a different proceeding in 
law from an alteration of a way un¬ 
der another statute, although a relo¬ 
cation may sometimes include an al¬ 
teration in the course or width of 
the way, and an alteration may some¬ 
times Involve, at least in part',.,a kind 
of relocation.—^Holbrook v. Douglas, 
85 N.B. 854, 200 Mass. 94—29 C.J. p 
517 note 96 [b]—2 C.J. p 1166 note 
91 [c3. 

86L Me.—Halle v. Sagadahoc County 
Com'rs, 81 A.3d 925. 

87. Me.—Halle v. Sagadahoc County 
Com’rs, supra. 
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missioners, on a petition to relocate three high¬ 
ways, that the prayer of the petitioners should be 
granted in part is invalid for uncertainty.28 An ap¬ 
peal may be had only as authorized by statute.29 
Expenses. All the expenses of locating anew a 
road in a town may be assessed, under a statute, on 
the petitioners, the town, or the county, as the com¬ 
missioners may order,*® 


"Relocation" in the sense of "alteration" is con¬ 
sidered in connection with the discussion of the pro¬ 
ceedings to alter a highway by local authorities in 
§§ 96-111 supra, and in connection with the reloca¬ 
tion or alteration of existing highways as incident 
to the establishment of state highway systems and 
state highways infra § 179. 


B. VACATION 


§ 113. Power to Vacate 

a. In general 

b. By local governmental agencies 
a. In General 

The power to vacate a highway rests primarily In 
the state, to be exercised through the Instrumentalities 
and in the mode prescribed by law. 

In the absence of constitutional restriction, pub¬ 
lic highways are under full control of the legisla¬ 
ture, and may be vacated in such manner and 
through such instrumentalities as the legislature 
may designate.*^ While this control is, as regards 
vacation, generally exercised through the instru¬ 
mentality of local governmental subdivisions of the 
state, as discussed infra this and the following sec¬ 
tion, the legislature may, in the absence of consti¬ 


tutional limitations,** discontinue highways by di¬ 
rect legislative act** or through its own agencies,*^ 
or by validating defective proceedings of local offi¬ 
cials,** or may delegate the exercise of its power to 
inferior bodies;** but public highways can be va¬ 
cated only through the instrumentalities and in the 
'mode prescribed by law.**^ Highways cannot be 
discontinued at the pleasure of a town** or of the 
officers on whom the power of discontinuing or va¬ 
cating highways is conferred.** 

The power to lay out and establish or construct 
and maintain highways does not include the power 
to vacate.^® 

Discontinuance by agreement. Where a public 
highway has once been established, ordinarily it 
may not be discontinued by contract or agree¬ 
ment;^^ and when the proceedings called for by 


aa Mass.—^Teamans T. Hampden 
County, 16 Gray 86. 

aa. Me.—Haile v. Sa^radalioc County 
Com'rs, 31 A.2d 925. 

30l Mass.—Richards v. Bristol Coun¬ 
ty, 120 Mass. 401. 

29 C.J. p 517 note 6. 

31. U.S.—^Balanced Rock Scenic At¬ 
tractions V. Town of Manitou, C.C. 
A.C 0 I 0 ., 38 F.2d 28, 29, citing Cois 
pns Juris, and certiorari denied 60 
S.Ct. 468, 281 U.S. 764, 74 UBd. 
1172. 

Ala.—^Alabama Great Southern R. Co. 
V. Denton, 196 So. 218, 239 Ala. 301. 

Ga.—^Lee County v. City of Smlth- 
ville, 116 S.m 107, 164 Ga. 560— 
Calfee v. Jones, 188 S.EL 307, 54 Ga. 
.\pp. 481. 

Mich.—Rogers v. City of Jackson, 231 
N.W. 621, 261 Mich. 266. 

29 C.J. p'617 note 7. 

Alteration of highway distinguished 
from vacation or discontinuance 
see supra S 96. 

32. Mich.—^Davies v. Saginaw Coun¬ 
ty, 60 N.W. 862. 89 Mich. 296. 

29 C.J. p 618 note 9. 

33. Pa.—^Day v. McAuley, 110 A. 874, 
267 Pa. 417. 

29 C.J. p 618 note 10. 

34. Ga.—Calfee v. Jones, 188 S.B. 
307, 64 Ga.APP. 481. 


Power of state boards and commis¬ 
sions to discontinue highways in 
abolishing railroad crossings see 
the CJ.S. title Railroads S 163, al¬ 
so 61 C.J. p 683 notes 80-91. 

35. Mich.—^People v. Ingham Coun¬ 
ty, 20 Mich. 95. 

3& Ga—Calfee v. Jones, 188 S.K 
307, 64 GaApp. 481. 

37. IlL—Chicago & B. I. Ry. Co. v. 
Road Dlst. No. 10, 187 N.EL 166, 363 
Ill. 160. 

Okl.—^Hillsdale Co. v. Zom, 100 P.2d 
436. 187 OkL 38. 

Pa—Commonwealth ex rel. Walker 
V. Centre County Com’rs, 9 PaDist. 
& Co. 671, 41 York Leg.Rec. 173. 
Tenn.—^Blake v. Skelton, 6 Tenn.App. 
539. 

W.Va—^Marlon County Court v. Hall, 
128 S.E. 284, 99 W.Va 1. 

29 C.J. p 618 note 12. 

Proceedings see infra §S 117-128. 
Approval of enoroachment 
Township board's approval of plat 
containing lots extending into high¬ 
way does not affect highway since 
the method of vacating highways is 
provided by statute, and they cannot 
be otherwise vacated except by non¬ 
user.—^Pellich V. City of Pordson, 222 
N.W. 89. 246 Mich. 136. 

On chaaige in route 
Old portion of highway, in which 
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substantial deviation affecting abut¬ 
ting property holders' rights is made, 
can be closed only when necessary 
and in accordance with statutes.— 
Brown v. Roberts, 65 S.W.2d 9, 246 
Ky. 316. 

Owner giving new road 

Owner executing deed to land for 
new road without consideration un¬ 
der belief that he could close old 
road was not authorized thereby to 
close old road, and in order to close 
such old road it was necessary to 
proceed according to statute, with 
notice to abutting owners.—^Tows v. 
Commissioners’ Court of Coryell 
County, TexClv.App., 41 S.W.2d 677. 

38. Iowa.—McCarl v. Clarke County, 
148 N.W. 1015, 167 Iowa 14. 

29 C.J. p 523 note 71, 

39. Iowa.—^McCarl v. Clarke County, 
supra. 

29 C.J. p 623 note 72. 

40. Mont.—State v. Hoblltt, 288 P. 
181, 87 Mont. 403. 

41. W.Va.—^Lllly V. Bowling, 197 S. 
H. 299. 120 W.Va. 169. 

Agreement of abutting owners in¬ 
effectual 

I A public turnpike could not be dis¬ 
continued by an agrreement of abut¬ 
ting property owners, since a public 
highway, once established, may not 
be discontinued by agreement of 
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the statute are of a semi judicial nature the body to 
which they are delegated cannot by an agreement 
bind itself as to its future judgment therein tut 
where owners of land have given a conditional con¬ 
sent to use of their property for a roadway, so that 
there is a mere public user without the road having 
become a public highway in the strict sense of the 
term, and where the proper officials have accepted 
the roadway on this basis and agreed to the con¬ 
ditions, on fulfillment of the conditions so specified 
and agreed to the owners may close the roadway.^3 
Where the legislature duly ratifies an agreement 
between county commissioners and a public utility 
for vacation of certain roads, the agreement is con¬ 
trolling and may obviate the necessity for following 
the usual statutory procedure.^^ 

Private interests and convenience. While the 
private interests and convenience of the citizens 
must be considered in determining whether or not 
to vacate a highway,^® vacation will not be refused 
merely because it may possibly cause inconvenience 
to an individual,^® although the fact that the road is 
useful to several families is a consideration adverse 
to its vacation.^*^ 

Infringement on property rights; rights of abut¬ 


ters, Apart from questions as to the right of a 
property owner whose right of ingress to and egress 
from a public road is cut off by the vacation of a 
highway, to damages or to compensation because of 
the taking or damaging of his property for public 
use, the authorities concerning which are in conflict 
and are considered in Eminent Domain § 126, it 
would seem that the alleged vested interest of an 
abutting landowner is not in itself sufficient to pre¬ 
clude the vacation of a highway,^® although there 
is authority to the contrary and the statutes con¬ 
ferring power on local authorities to discontinue or 
vacate highways in some jurisdictions preclude a 
vacation or discontinuance where it would deprive 
the owner of land of access to a public highway.®® 
Further it has been held that a statutory right in a 
county to discontinue a public road is restricted to 
abandonment by the county of its maintenance as 
a public highway and does not include the right to 
deny its use to the owners of property situated 
thereon.®^ In any event, one whose property does 
not abut on the closed section of a road ordinarily 
has no right to complain of the vacation of such 
road if he still has reasonable, access to the gen¬ 
eral road system.®® The vacation of roads by the 
proper authorities can be questioned only by abut- 


abuttinsr property owners, where 
such discontinuance aifects the rights 
of the public.—^Lllly v. Bowling, su¬ 
pra—^29 C.J. p 523 notes 73, 74. 

42. R.I.—^Frank W. Coy Real Estate 
Co. V. Pendleton, 123 A. 662, 45 R.I. 
477. 

43. Fla.—Couture v. Dade County, 
112 So. 75, 93 Fla. 342. 

44. Md.—^Ragan v. Susquehanna 
Power Co., 146 A. 768, 157 Md. 621. 

45. Fla.—^Daugherty v. Latham, 174 
So. 417, 128 Fla. 271, citing Cox- 
pus Juris. 

Ohio.—^De Forest v. Wheeler, 5 Ohio 
St. 286. 

46. Ky.—^Perkins v. Madison, 139 S. 
W. 967, 144 Ky, 718. 

29 C.J. p 622 note 56. 

47. N.C.—^Ashcraft v. Lee, 81 N’.C. 
136. 

Pa.—^In re Exeter Tp. Road, 1 Kulp 
363. 

29 C.J. p 522 note 57. 

48. Ark.—Tuggle v, Tribble, 6 S.W. 
2d 812, 177 Ark. 296. 

Maiutensuioe at public expense 

Abutting owner has no vested right 
in continuance of highway at public 
expense, and any damage resulting 
from its abandonment is damnum ab¬ 
sque injuria, provided road is not 
closed.—State v. Hughes, 146 S.E. 
297, 147 S.C. 452. 

Wliexe xoad not dosed 
The board of county commission¬ 
ers or other body vested with like 


power and authority may abandon or 
discontinue a road as a public high¬ 
way without incurring liability in 
damages to the landowner if the road 
is not closed. 

N.Y.—^Kruse v. Town of Ashford, 20 
N.T.S.2d 862, 174 Misc. 867. 

S.C.—State V. Hughes, 146 S.B. 397, 
147 S.C. 452 

49. N’.C.—Davis v. Alexander, 162 S. 
E. 372, 202 N.C. 130. 

A oonuty cannot vacate a road 
where the special interest of a prop¬ 
erty owner with regard to Ingress or 
egress by means of the road will be 
Invaded and the injury cannot be re¬ 
dressed by an action for damages, the 
statute making no provision for an 
action against the county.—^Bolmar 
V. City of Topeka, 252 P. 229, 122 
Kan. 272. 

Sa Wis.—State v. Schloemer, 228 N. 
W. 487, 200 Wis. 360. 

Where, in the course of Btralghten- 
Ing a highway, a portion is cut off, 
the authorities cannot close either 
end of the road so as to deprive own¬ 
ers of property on it from using the 
new portion in either direction, and 
a mandatory injunction may be had 
by the owner of property on a por¬ 
tion of a highway cut off when it is 
straightened against the closing of 
either end of the old road where it is 
shown that a connection with the re¬ 
located road may be made without in¬ 
jury thereto and at comparatively 
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small cost—Powell v, Spartanburg 
County, 134 S.E. 367, 136 S.a 371. 

51. Tex.—^MacFarlane v. Davis, Civ. 
App., 147 S.'W.2d 528—Commission¬ 
ers' Court of Harris County v. 
Kaiser, Civ.App., 23 S.W.2d 840, er¬ 
ror refused. 

Private easement 

A special act providing that a road 
is a public highway and is set apart 
for public use gives an abutter on 
the existing roadway the right to 
have it remain open; but where he 
also possesses a right similar to a 
private easement such right is not 
dependent on the statute.—^Meyer v. 
Galveston, H. & S. A Ry. Co., Tex. 
Com.App., 50 S.W.2d 268, reversing, 
Civ.App., 30 S.W.2d 936. 

Effect of abandonment as destruction 
of private easement see infra S 129. 

58L Md.—^Llbertlnl v. Schroeder, 182 
A 64. 149 Md. 484. 

N.M.—Mandell v. Board of Com'rs of 
Bernalillo County, 99 P.l2d 108, 44 
N.M. 109. 

Pa.—^In re Vacating of Highways— 
North East Tp., 25 Erie Co. 58. 
Wash.—Olsen v. Jacobs, 76 P.2d 607, 
193 Wash. 506. 

Access to lake 

Where persona suing to set aside a 
commissioners' order vacating a high¬ 
way leading to a lake did not own 
property abutting on either highway 
or lake, but merely owned property 
in the general vicinity of the lake. 
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ting property owners or those whose reasonable 
means of access have been obstructed and who have 
suffered a special damage different in kind, and not 
merely in degree, from that suffered by the general 
public.5® 

State highways and state highway systems. The 
vacation of highways as incidental to the creation 
and improvement of a state highway system or the 
establishment of state highways is considered infra 
§ 179. 

b. By Local Governmental Agencies 

(1) In general 

(2) Roads in two jurisdictions 


(1) In General 

The power to vacate highways ordinarily Is delegated 
to, and exercised by, the appropriate officers of the local 
governmental subdivisions of the state. 

Ordinarily the power of vacation is conferred on 
the appropriate oflScers of local governmental sub¬ 
divisions, such as highway commissioners,® ^ sur¬ 
veyors of highways,®® county commissioners or 
supervisors,®^ or township supervisors,®® or on 
towns by vote in town meetings, as discussed infra 
§ 114, or through the selectmen®® or board.®® In 
other cases it is provided that the discontinuance 


the fact that the closing of the high¬ 
way would deny them access to the 
lake which they had formerly en¬ 
joyed did not constitute such special 
damage or Interest as would entitle 
them to be heard to urge the setting 
aside of the order of vacation.—Ol¬ 
sen V. Jacobs, supra. ^ 

£3. S.C.—Powell V. Spartanburg 

County, 184 S.EL 367, 136 S.C. 871. 
Wash.—Olsen v. Jacobs, 76 P.2d 607, 
193 Wash. 606. 

Right to Injunction see Infra S 127. 
persons entitled to damages 

(1) Where, on the abandonment of 
a road, It Is closed by the public au¬ 
thorities, one fronting on the closed 
portion of the road is entitled to re¬ 
cover damages sustained by him dif¬ 
ferent in kind and degree from those 
suffered by the public generally.— 
Powell V. Spartanburg County, 184 
S.B. 367, 136 S.C. 371. 

(2) Where a highway Is abandoned 
under a void order, landowners ad¬ 
joining the old road suffer a special 
Injury and may have Its obstruction 
enjoined.—Stephens v. Hubbard, 27 
S.W.2d 665. 284 Ky. 116. 

ITeoessity of ezistexioo of way 

(1) To Justify the recovery of 
damages because of the discontinu¬ 
ance of a town way, the existence of 
the town way must be shown. 

Mass.—Perry v. Sherborn, 11 Cush. 

3S8. I 

N.H.—Eames v. Northumberland, 44 
N.H. 67. 

(2) The town may show that the 
way which was discontinued was not 
a legal town way.—^Perry v. Sher¬ 
born, supra. 

£4. Ala.—Alabama Great Southern 
R. Co. v. Denton, 195 So. 218, 239 
Ala. 801. 

S.C.—State V. Hughes, 145 S.E. 297. 

147 S.C. 452. 

29 C.J. p 618 note 18. 

Drainage oomxalsslon, power over 
neighborhood roads 
Neighborhood roads are public 
roads created by twenty years' pre¬ 
scriptive user, and sanitary and 
drainage commission for Charles¬ 


ton County, under provisions giving 
It the same power as county commis¬ 
sioners, has right to abandon them 
as well as other public roads.—State 
V. Hughes, 145 S.E. 297, 147 S.a 452. 

55. N.T.—People v. Nichols. 61’N.T. 
470. 

29 C.J. p 518 note 14. 

56. N.J.—State V. Bassett, 83 N.J. 
Law 26—State v. Snedeker, 80 N.J. 
Law 80. 

57. Idaho.^Kootenai County v. Eln- 
man, 47 P.2d 887, 56 Idaho L 

Mich.—^Rogers v. City of Jackson, 
231 N.W. 621, 261 Mich. 266. 

Miss.—Byrd v. Board of Sup'rs of 
Jackson County, 176 So. 386, 179 
Miss. 880, suggestion of error over¬ 
ruled 176 So. 910, 179 Miss. 880— 
Berry v. Board of Sup'rs of Jeffer¬ 
son Davis County, 126 So. 406, 156 
Miss. 629. 

Mont.—State v. Hoblltt. 288 P. 181, 
87 Mont 403. 

Pa.—Shapera v. Allegheny County, 
26 A2d 666, 344 Pa. 473. 

29 C.J. p 618 note 16. 

Bxoluslve character of power 
I The power to vacate a public high¬ 
way is vested exclusively In the 
board of county commissioners on 
proper procedure, as provided by 
statute.—^Hillsdale Co. v. Zom, 100 
P.2d 436, 187 Okl. 38. 

Implied repeal of authozlty; concur, 
rent power 

(1) Act authorizing state highway 
committee, “In Its sole discretion," to 
vacate county roads for specified pur¬ 
pose, does not repeal statute author¬ 
izing vacation thereof by county com¬ 
missioners, and under the general 
statutes county commissioners may 
vacate a county road even though the 
vacation is sought for one of the pur¬ 
poses specified in the later statute 
committing the power to vacate to 
the highway committee.—State v. 
Superior Court for Chelan County, 
267 P. 231, 144 Wash. 124. 

(2) “In its sole discretion” means 
merely that the state highway com¬ 
mittee, when assuming Jurisdiction 
under the statute, shall have power 
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to make a decision which Is conclu¬ 
sive in the absence of bad faith, and 
does not mean that Its power of va¬ 
cation shall be exclusive of that of 
other bodies.—State v. Superior Court 
for Chelan County, supra. 

Neoesslty of inters eoting points 
Statute providing that, on being 
satisfied that public will not be ma¬ 
terially Injured, county commission¬ 
ers shall order vacation of as much 
of former highway as lies between 
different points of intersection, does 
not deprive commissioners of Juris¬ 
diction of petition asking to vacate 
existing highway and to establish 
new highway between which there 
were no different points of intersec¬ 
tion.—^Lemasters v. Williams Coal 
Co., 189 N.E. 414, 206 Ind. 369. 
Township roads nnneoessary because 
of Improvement 

The power of county commission¬ 
ers to vacate absolutely as much of 
township roads taken over by the 
county for Improvement as may be¬ 
come unnecessary by reason of such 
improvement Is not limited by stat¬ 
utes providing that any road vacated 
as a county road shall become a 
township road, the latter statute be¬ 
ing designed merely to provide a pro¬ 
cedure whereby county roads may be 
vacated, as county roads, to the local 
authorities of the township.—Shapera 
V. Allegheny County, 26 A.2d 566, 344 
Pa. 473. 

5& N.D.—^Morton County v. Forest¬ 
er, 168 N.W. 787, 40 N.D. 281. 

59. Conn.—^Welton v. Thomaston, 24 
A. 333, 61 Conn. 397. 

29 C.J. p 518 note 19. 

60. N.T.—Greene v. Goodwin Sand & 
Gravel Co.. 129 N.T.S. 709. 72 Misc. 
192. 

29 C.J. p 518 note 21. 

Boad estabUshed under special act 
A road established under a special 
act of the legislature cannot be va¬ 
cated by a town board, under Gen.St. 
1913 S 2530.—School Dlst No. 23 of 
Sibley County, v, Faxon Tp., 199 N.W. 
484, 160 Minn. 29. 
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shall be by or under the supervision of a court.®^ 
In some instances the jurisdiction conferred is con¬ 
current.® ^ 

(2) Roads in Two Jurisdictions 

Where a highway Is located In two governmental 
subdivisions of the state it may be discontinued by the 
appropriate officers of both, acting Jointly. 

A highway in two counties or towns, located by 
the commissioners of both counties or towns, act¬ 
ing jointly, cannot be discontinued, in whole or in 
part, by one of such boards acting separately ;®3 
but the mere fact that a highway situated within a 
county or township in fact forms a portion of a 
continuous highway originating and terminating at 
points outside the boundaries thereof does not di¬ 
vest the board of supervisors of jurisdiction over 
the highway which is actually situated within the 
boundaries of the county or township.®^ 

§ 114 , - By Vote of Town 

Under the statutes In some Jurisdictions town high¬ 
ways may be vacated by a vote of the town In a town 
meeting. 

By statute in some states highways in a town may 
be vacated by a vote of the town in town meeting,®® 
and not otherwise.®® In other states ^ town meet¬ 
ing has no power to discontinue a highway once es¬ 
tablished.®*^ Under these statutes it has been held 
that highways may be vacated although they are 
parts of continuous thoroughfares extending to oth¬ 
er towns.®® The fact that the vote is conditional 
has been held not to make the vacation void.®® A 
vote absolute in its terms takes effect from its pas¬ 


sage, although the meeting at which it is passed may 
be adjourned to a subsequent day.*^^ 

§ 115. What Roads May Be Vacated 

a. In general 

b. Existence and mode of establishment 

c. Newly established and unopened high¬ 

ways 

d. Part of highway 
a. In General 

In general a highway may not be vacated, In the ab¬ 
sence of express statutory authority, unless It Is useless. 
Inconvenient, or burdensome. Further, to be vacated 
under a particular statutory provision, the highway must 
come within Its terms. 

The question whether a highway should be vacat¬ 
ed or discontinued is determined primarily by a con¬ 
sideration of its necessity or utility,and as a rule 
highways cannot be vacated unless they are useless, 
inconvenient, or burdensome.*^® In determining 
whether or not a highway is useless, the question is 
not what is the opinion of the greatest number of 
people, but what are the facts as to the actual use 
of, and necessity for, the road.'^® Although a road 
is useless in itself, yet if it is intersected by, or is 
the terminus of, other public roads, it should not be 
vacated.7^ 

Particular classes of roads. The power to vacate 
a highway of a particular class or description can 
be exercised only as to a highway falling within the 
scope of the statute and in accordance with its 
terms.*^® So a statute which authorizes county corn¬ 


el. Ala.—^Alabama Great Southern 
H. Co. v. Denton, 195 So. 21S, 239 
Ala. 801. 

Ky.—Jones v. Avondale Heights Co., 
47 S.W.2d 949, 243 Ky. 135. 

Pa.—^In re Hoad from Houston to 
Canonshurg, 8 Fa.Dist. & Co. 89, 6 
Wash.Co. 49. 

29 C.J. p 518 note 22. 

Before Incorporation, of community, 
the county court had Jurisdiction to 
vacate old county road and open new 
road on petition of property owners. 
—Stumpff V. Louann Provision Co., 
292 S.W. 106, 173 Ark. 192. 

Fendenoy of injunction, against abut¬ 
ters in another court 
Pendency of circuit court action to 
enjoin abutting owners from closing 
of portion of width of highway did 
not deprive county court of Jurisdic¬ 
tion to order abandonment of such 
portion.—Jones v. Avondale Heights 
Co., 47 S.W.2d 949, 243 Ky. 135. 

.ea. Ind.—Hudson Tp. v. Smith, 106 
359. 182 Ind. 260. 

29 C.J. p 619 note 23. 


63. Mich.—^Bigelow v. Brooks, 77 N. 
W. 810, 119 Mich. 208. 

29 CJ. p 519 note 24. 

64. Iowa.—Lamansky v. Williams, 
101 N.W. 446, 125 Iowa 578. 

29 C.J. p 619 note 25. 

Vacation by municipality of county 
or other highways within its bor¬ 
ders see the C.J.S. title Municipal 
Corporations § 1666, also 44 C.J. p 
896 notes 97-3. 

65. Mass.—^Mahan v. Town of Hock- 
port, 190 N.E. 810, 287 Mass. 34. 

29 C.J. p 519 note 26. 

66. Mass.—Mahan v. Town of Rock- 
port, supra. 

67. Wls.—^Brock v. Hlshen, 40 Wia 
674. 

29 C.J. p 619 note 28. 

68L N.H.—^Drew v. Cotton, 42 A. 289, 
68 N.H 22. 

69. Mass.—Coakley v. Boston & M. 
H. Co., 33 N.B. 930, 169 Mass. 82. 

N.H.—^New London v. Davis, 69 A. 
869, 73 N.H. 72__ 

29-C.J. p 519 note 29. . 
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TO. Me.—^Bigelow v. Hillman, 87 Me. 
62. 

29 CJ. p 620 note 80. 

71. Conn.—Cromwell v. Connecticut 
Brown Stone Quarry Co., 50 Conn. 
470. 

29 CJ. p 521 note 60. 

73. Mo.—Witte v. Sorrell, 219 S.W. 
595. 

29 CJ. p 521 note 51. 

Where one hundred or more peru 
sons are wholly dependent on nse of 
a road as a public outlet, county au¬ 
thorities may not discontinue it.— 
Marion County Court v. Hall, 128 S. 
Bl. 284, 99 W.Va. 1. 

73. Ind.—^Hughes v. Beggs, 16 N.E. 
817, 114 Ind. 427. 

29 CJ. p 521 note 62. 

74. Pa.—^Matter of Susquehanna 
Hoad, 1 Pearson 69. 

75. rr.J.—^Ricker v. Morris County 
Clerk C P., 88 A. 817, 86 N.J.Law 
66 . 

29 C.J. p 620 note 43. 
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missioners to “vacate roads” does not authorize the 
vacation of ways which are not roads.76 

Private ways. In the absence of express statu¬ 
tory authority, mere private ways are not subject to 
vacation by the public authorities.'^^ 

b. Existence and Mode of Establishment 

The vacation of a highway Imports Its previous ex¬ 
istence and establishment, although the manner In which 
it came Into existence Is not material. 

As a foundation for a proceeding to vacate there 
must be a public highway actually existing.78 It is 
immaterial how such highways originated,*^9 wheth¬ 
er by long usage,80 dedication,®! act of congress,®® 
or under authority of a special charter.®® 

c. Newly Established and Unopened Blghways 

A road which has been established may, In the ab¬ 
sence of statutory Inhibition, be vacated although It has 
not been opened or although an appeal Is pending from 
the order establishing It. 

Except as a statute may preclude the vacation of 
a highway within a specified time after its estab¬ 


lishment,®^ a highway may be subject to discontin¬ 
uance after it has been laid out and recorded, al¬ 
though it has never been opened,®® where the orig¬ 
inal occasion for it has ceased by reason of the 
opening of another highway, or where there has 
been a material change as to its necessity.®® Fur¬ 
ther, where the statute makes express provision 
therefor, a road which has been laid out and re¬ 
corded but not yet been opened may be vacated.®*^ 
Under a statute providing for vacation of a road 
established and opened in part, vacation is unau¬ 
thorized where the facts show that the road was 
not opened even in part.®® 

d. Part of Highway 

A part of a highway may be vacated. 

The application to vacate may be limited to a part 
of a road,®® and in such case it is lawful to vacate 
such part only,®® although the ending left is not at 
a place of public resort or convenience;®! but the 
vacation cannot lawfully be less extensive than the 
application,®® and part of a public road may not be 


CoiULty toads 

(1) Compliance with all conditions 
prescribed by statute shown, author¬ 
izing vacation of county road so that 
it could become township road.—^Pe¬ 
tition of Lancaster County Com’rs, 6 
Pa.Dlst. & Co. 61S, 89 Lanc.L.Rev. 
145. 

(2) Statute construed as providing 
that all roads which have become 
county roads may, on a change of 
circumstances rendering such course 
desirable, be vacated as county roads 
and turned over to the care of local 
authorities generally, so that, even 
if a given county road does not run 
through a township, it may be va¬ 
cated to become the road of another 
political subdivision, such as a bor¬ 
ough.—In re Road from Houston to 
Canonsburg, 8 Pa.Dlst. & Co. 89, 6 
WashCo. 49. 

76. Ohio.—^Morrow v. Wittier, 26 
Ohio N.P.,N.S., 85. 

An alley is not a road so as to be 
subject to vacation by county com¬ 
missioners under a statute empower¬ 
ing them to vacate “roads.”—^Morrow 
V. Wittier, supra. 

77- Fla.—^Daugherty v. Latham, 190 
So. 742, 747, 139 Fla. 477, quoting 
Corpus Jhrls. 

29 C.J. p 620 notes 41, 42. 

Way used under oontraot 

That conunlssloner*s court could 
discontinue roadway as public road 
did not Include authority to close 
private way acquired by individual 
by contract.—Meyer v. Galveston, H. 
& S. A. Ry. Co., Tex.Com.App., 50 
S.W.2d 268, reversing, Clv.App., 80 
S.W.2d 936. 


78. Fla—^Daugherty v. Latham, 190 
So. 742, 747, 189 Fla 477, quoting 
corpus iTuzls. 

29 C.J. p 620 note 31. 

79. Fla—^Daugherty v, Latham, su¬ 
pra, quoting Corpus dturls. 

N.D.—^Morton County v. Forester, 168 
N.W. 787, 40 N.D. 281. 

80. Fla—^Daugherty v. Latham, 190 
So. 742, 747, 189 Fla 477, quoting 
Corpus Juris. 

N.J.—State v. Snedeker, 80 N.JT.Law 
80. 

81. Fla.—^Daugherty v. Latham, 190 
So. 742, 747, 139 Fla 477, quoting 
Corpus Juris. 

29 C.J. p 620 note 34. 

82. Fla—Daugherty v. Latham, su¬ 
pra, quoting Corpus Juris. 

29 C.J. p 520 note 36. 

83. Fla—^Daugherty v. Latham, su¬ 
pra quoting Corpus Juris. 

29 C.J. p 520 note 36. 

84. Me.—^Adams v. Ulmer, 89 A. 347, 
91 Ma 47. 

Wis.—^Brock V. Hishen, 40 Wis. 674. 
29 C.J. p 520 note 44. 

Blghways lududed 
Bstabllshed “highways,” under 
Comp.L.1917 8 2802, relating to dis¬ 
continuance, includes any public 
highway, and not merely county 
roads.—^Adney v. State Road Commis¬ 
sion of Utah, 248 P. 811, 67 Utah 667. 

86. Ma—^Millett v. County Commis¬ 
sioners, 16 A. 24, 80 Me. 427. 

29 CJ. p 621 note 45. 

86. N.Y.—^Matter of McFadden, 89 
N.T.S. 104, 96 App.Div. 68. 

87. Pa—^In re Road in Greenwich 
L Tp., 11 Pa 186. 
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Wash.—^Murphy v. King County, 88 P. 

1116, 45 Wash. 322. 

29 C.J. p 621 note 47. 

88. Pa—^In re Road In Paint Tp., 88 
Pa.Super. 166. 

Cutting away brush for a distance 
of two hundred feet, without remov¬ 
ing largest trees or stumps, and with¬ 
out grading or other work to open the 
road, does not constitute a partial 
opening so as to make a road laid out 
on the map subject to vacation under 
statutory provisions for vacation of a 
road established and opened in part; 
and under such a statute the road 
must be fairly practicable for use by 
the general public in order to be “op-* 
ened” so that the clearing away of 
brush did not constitute an opening 
of the road even as to the portion 
cleared.—^In re Road in Paint Tp., 88 
Pa.Super. 166. 

89. Fla.—^Daugherty v. Latham, 190 
So. 742, 747, 139 Fla. 477, quoting 
Corpus juris, 

29 C.J. p 620 note 37. 

90 . Fla.—^Daugherty v. Latham, su¬ 
pra, quoting Corpus Juris, 

29 C.J. p 620 note 38. 

9L Fla.—^Daugherty v. Latham, su¬ 
pra, quoting Corpus Juris. 

Pa.—^In re Fast Hopewell Tp. Road, 
17 Pa.Dlst. & Co. 769, 45 York Leg. 
Rec. 156. 

29 C.J. p 620 note 39. 

92. Fla.—Daugherty v. Latham, 190 
So. 742, 747, 139 Fla. 477, quoting 
Corpus Juris. 

N.J.—Condict v. Ramsey, 47 A. 423, 
65 N.J.Law 603. 
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vacated so as to leave part still in use as a purely 
private road maintained at public cxpense.^3 The 
power to discontinue is not affected by the pendency 
of an appeal from the order of establishment, 
or of a mandamus proceeding to compel the open¬ 
ing of a road which has been ordered.^® 

§ 116. Grounds for Discontinuance 

a. In general 

b. Newly established and unopened roads 
a. In General 

The grounds fixed by statutes authorizing the dis¬ 
continuance of highways are as a rule controlling. 

Ordinarily, where the grounds for vacation of a 
highway are fixed by statute, it can be vacated only 
where such grounds are established, but the fact 
that there are other and nonstatutory grounds ad¬ 
vanced will not prevent the vacation of a highway 
where a statutory ground is shown to exist.®® The 
private benefit of a person or corporation is not a 
proper ground for vacating a highway.®*^ A high¬ 
way may be vacated because of its comparative use¬ 
lessness by reason of the construction of other 
roads,®® or through the construction of a railroad, 
even though this was contemplated at the time of 
the establishment of the highway,®® but vacation of 
an existing highway may be denied where the new 
highway is not established.^ 

Neglect of town oflScials to keep a highway in re¬ 
pair does not warrant the permanent closing of the 
highway by the town board,® and the fact that the 
road hands in the township are insufficient to main¬ 
tain all the roads therein is not ground for discon¬ 


tinuing any particular road.® 

Under due legislative grant of power, county com¬ 
missioners may enter into a valid agreement with 
a public utility to vacate roads to be flooded by rea¬ 
son of construction of waterworks.^ 

b. Newly Established and Unopened Eoads 

A highway which has been laid out but not con¬ 
structed may be discontinued because of a change of 
circumstances, as, for example, the fact that It has- 
become unnecessary or financially burdensome. 

To sustain an application for the discontinuance' 
of a highway laid out but not constructed, it is nec¬ 
essary for applicants to show new matter accruing 
since the establishment of the highway,® removing 
the occasion for it and rendering it unnecessary,®' 
or the matter will be considered res judicata, and 
no longer open to litigation.*^ The changes which 
may occur to affect the expediency or necessity of 
constructing a particular road, in a country under¬ 
going a constant change, are various and incalcula¬ 
ble.® A diminution in the ability of a town to build 
a highway may be a sufficient change of circum¬ 
stances after its establishment to authorize its dis¬ 
continuance before it is actually opened, the finan¬ 
cial ability of the town being one of the consider¬ 
ations determining the propriety of establishing the- 
highway in the first place.® So the diminished abil¬ 
ity. of the town to maintain the road may warrant 
a discontinuance.!® The period at which the change 
occurred is immaterial, provided it was since the 
road was laid out.!! 

Under a statute providing for vacation in case 
a road is not opened within a prescribed period aft- 


93. Pa.—^In re Boad in Boss Tp., 17 
Pa.Dlst & Co. 754, 26 LiUZ.Le8r.Resr. 
411—^In re Prankstown Tp. Boad, 
12 Pa.Dlst & Co. 660—^In re Lon¬ 
don Britain Boad, 1 Chester Co. 
396. 

Statute as to oreatLon of private 
roads 

The text rule Is not changred by 
reason of a statute authorlzlngr the 
creation of a private road out of the 
vacated portion of a public road.— 
In re Boad In Boss Tp., 17 PcLDlst. 
& Co. 754, 26 Luz.Le£r.He8r. 411. 

94. N.H .—Clarke v. Manchester, 56 
N.H. 602. 

95. N. J.—State v. Judgres Salem 
Pleas. 9 N.XIiaw 246. 

96L N.M.—^Mandell v. Board of 
Com’rs of Bernalillo County. 99 P. 
2d 108, 44 N.M. 109. 

GloslxLg at xeanest of school author!, 
ties 

The vacation of au unneeded hlgrh- 
way would not be the less legal by 
reason of the fact that school au¬ 


thorities may have wanted the high¬ 
way closed as a school safety meas¬ 
ure, and for reasons different from 
those constituting the statutory 
ground for closing, and different 
from those disclosed In the vacation 
proceedings. If In fact there was au¬ 
thority for the closing.—Mandell v. 
Board of Com’rs of Bernalillo Coun¬ 
ty, supra. 

97. W.Va.—^Armstrong v. Taylor 
County Ct. 46 S.B. 131, 64 W.Va. 
602. 

29 C.J. p 522 note 58. 

98. Ind.—^Boss v. Deak, 169 N.B. 673, 
201 Ind. 446, 68 A.L.R. 788. 

29 C.J. p 522 note 53. 

99. Pa.—^In re Palo Alto Boad, 28 A. 
649, 160 Pa. 104—^In re West Done¬ 
gal Tp. Boad, 21 Pa.Super. 620. 

W.Va.—Armstrong v. Taylor Comity 
Ct., 46 S.B. 131, 54 W.Va. 602. 

L Ind.—^Boss V. Deak, 169 N.B. 673, 
201 Ind. 446, 68 A.L.B. 788. 

2, Wis.—State v. Schloemer, 228 N. 
W. 487, 200 Wls. 360. 
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8. N.C.—Ashcraft v. Lee, 81 N.C. 
135. 

4. Md.—^Bagran v. Susquehanna Pow¬ 
er Co., 146 A. 758, 157 Md. 521. 

5. N.H.—^In re Marlborough, 46 N.H. 
494. 

29 C.J. p 522 note 61. 

3. Pa.—^In re Madison & Harmony 
School-House Boad, 37 Pa. 417. 

29 C.J. p 522 note 62. 

7- Conn.—Webb v. Rocky-Hlll, 21 
Conn. 468. 

N.H.—In re Goffstown, 43 N.H. 199. 

29 C.J. p 622 note 63. 

8, N.EL—In re Hopkinton, 27 N.H. 
133. 

29 C.J. p 622 note 64. 

8. N.H.—Tuftonborough v. Pox, 68 
N.H. 416. 

la N.H—^In re Marlborough, 45 N. 
H. 656. 

29 C.J. p 523 note 66. 

[ IL N.H.—^In re Hampstead, 19 N,H. 
813. 

1 29 O.J. p 523 note 67. 
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er the order establishing it, the time runs from the 
date from vriiich the proper authorities formally 
determined to proceed with the opening of the 
road.i® 

§ 117. Proceedings 

The proceedings for the vacation of a highway must 
be in accordance with the proper procedure as provided 
by statute, and ordinarily a highway cannot be discon¬ 
tinued by mere agreement. 

A public highway, as stated supra § 113 a, can be 
vacated only through the instrumentalities and in 
the mode prescribed by law. The procedure to be 
followed in discontinuing a highway is wholly stat¬ 
utory and the method prescribed must be substan¬ 
tially complied with or the proceedings will be 
void.^® Where the statute provides for a proceed¬ 
ing by petition and notice, a mere ex parte order or 
resolution is meffective.l4 After a highway has 
been regularly established a subsequent order in the 
same proceedings discontinuing it is unauthorized 
and void.i^ 


There is a material difference between the lay¬ 
ing out of, and making changes and alterations in, 
public roads and the vacating of such roads, and 
the procedure to vacate is controlled by statutes re¬ 
lating thereto.!® However, it has been held that 
matters of procedure omitted from a statute relat¬ 
ing to vacation may be supplied by reference to a 
statute as to establishment, when such is the ap¬ 
parent intent of the legislature.!*^ By statute it may 
be provided that, on a change in the road, as by 
abandoning a portion thereof, the discarded portion 
shall remain open for public travel for a specified 
length of time, after which it shall be closed as va¬ 
cated.!® 

§ 118. -Petition and Parties 

Ordinarily proceedings for vacation of a highway 
should be Instituted by a petition In accordance with 
statutory requirements. Such petitions are open to 
amendment If not mere nullities, and persons signing 
petitions may withdraw their names at any time before 
the petition has been acted on. A citizen and taxpayer 
may become a party to the proceedings. 


12. Ohio.—State ex pel. Kerr v. 
Neitz, 16 N.IL2d 2-36, 68 Ohio App. 
136. 

la Arlz.—^Board of Siip'rs of Apache 
County V. Udall, 1 P.2d S43, 38 
Ariz. WT. 

Ga.—Barham v. Grant, 196 S.E. 43, 
185 Ga. 601—Wellmaker v. Lamar 
County Advisory Board, 160 S.E. 
708, 4'3 GaApp. 816—Shellnut v. 
Carroll County, 117 S.E. 333, 30 
Ga.App. 200. 

Ky.—^Hensley v. Lewis, 128 S.W.2d 
917, 278 Ky. 610, 123 A.L.R. 587— 
Brown v. Hoherts, 65 S.W.2d 9, 
246 Ky. 316. 

Pa.—Shapera v. Allegheny County, 25 
A.2d 566, 844 Fa 473—^In re Hoad 
in Smithfileld Tp., *29 Pa.Dlst & Co. 
208. 

R.I.—Davis V. Girard, 196 A, 264, 69 
H.L 471, opinion supplemented 196 
A. 795, 60 RI. 38—^Wall v. Eisen- 
stadt. 154 A. 651, 51 R.L 839. 

Tenn.—Blake v. Skelton, 5 TennApp. 
539. 

Utah.—^Adney v. State Road Commis¬ 
sion of Utah, 248 P. 811, 67 Utah 
567. 

29 C.J. p 523 note 68. 

Approval of hltfliway engtoeer 
County court Is without jurisdic¬ 
tion to order a road vacated under 
Rev.St. 1919 9 10634, before such va¬ 
cation has been approved by county 
highway engineer, in view of 9 10789, 
providing for such approval In case 
of establishment or change of a road, 
the terms "changre” or ‘‘changing” be¬ 
ing equivalent to “vacate” or "va¬ 
cating” in this respect.—Tummons v. 
Stokes, App., 274 S.W. 528, certiorari 


quashed State ex rel. Tummons v. 
Cox, 282 S.W. 694, 813 Mo. 672. 

Bond 

(1) Failure to take a bond required 
by statute at the time of entertain¬ 
ing a petition to vacate a highway 
has been held jurisdictional so as to 
Invalidate vacation proceedings be¬ 
fore a hoard of county commission¬ 
ers.—^Elsensohn v. Garfield County, 
281 P. 799, 132 Wash. 229. 

(2) The fact that petitioners ap¬ 
plying to a county board for the va¬ 
cation of a highway did not file a 
bond for the payment of the expens¬ 
es of the proceedings will not Inval¬ 
idate the same.—Sullivan v. Bobbins, 
80 N.W. 840, 109 Iowa 285. 

Consent of electors 

County board is without jurisdic¬ 
tion to vacate public road where pro¬ 
ceedings of board fall to show that 
majority of electors residing within 
two miles of road sought to he va¬ 
cated, and not residing within village 
or city, has consented thereto as pro¬ 
vided by statute.—Wright v, Loup 
River Public Power Dist, 277 N.W. 
63, 133 Neb. 715. 

Meeting 

In absence of legal meeting of au¬ 
thorized township highway commis¬ 
sion, as required by statute, road 
could not be discontinued.—Colvin v. 
Tallassee Power Co., 154 S.E. 678, 
199 N.C. 858. 

Wliat oonstitates dlsoontluasnoa 

(1) The determination by the au¬ 
thorities to abandon a proposal for a 
ferry crossing at a point on a high¬ 
way which had been flooded by a 
newly constructed reservoir and to 
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substitute a bridge at a different 
point did not constitute a discontinu¬ 
ance of the old highway.—^Pulton 
County V. Board of Hudson River 
Regulating Dlst, 248 N.Y.S. 8, 231 
App.Dlv. 408. 

(2) Improvement of a portion of a 
highway does not of itself constitute 
a vacation of the unimproved por¬ 
tion alongside it.—Stuart v. Board of 
Com'rs of Cuyahoga County, 165 N.B. 
53, 30 Ohio App. 28'3. 

14. Neb.—McNair v. State, 41 N.W. 
1099, 26 Neb. 257. 

N.C.—Colvin V. Tallassee Power Co., 
154 S.E. 678, 199 N.C. 353. 

29 C.J. p 523 note 69. 

15. Kan.—^Mills v. Neosho County, 
82 P. 361, 60 Kan. 635. 

29 C.J. p 623 note 70. 

16. Ark.—Hill V. McCllntock, 1 S. 
W.2d 664. 176 Ark. 1059. 

Distinction between alteration and 
discontinuance of highway see su¬ 
pra 9 96. 

17. Iowa.—^Magdefrau v. Washing¬ 
ton County, 293 N.W. 574, 228 Iowa 
853. 

18. Betroactive effect 

A change by way of shortening an 
old road in 1889 did not amount to a 
vacation of the abandoned portion, 
under Gen.St 1913 9 2585, L. 1903 c. 
96, providing that after the change of 
a road the discarded portion shall re¬ 
main open to the puliUc travel for 
two years, after which it shall be 
considered as vacated, as that statute 
by its terms did not apply to any 
road changed before its enactment— 
Whlteley v. Strlckler, 198 N.W, 420, 
159 Mlxm. 145. 
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Except where highway officials are authorized 
to institute proceedings on their own motion,^® ap¬ 
plication for the vacation of a public highway must 
be made as required,®® and should be signed by pe¬ 
titioners of the number and character required by 
statute.®^ While the petition need not follow the 
exact statutory form,®® it must contain everything 
that is required to be set forth therein by the stat¬ 
ute,®® such as a description of the road to be va¬ 
cated,®^ the names of owners or occupants of land 
through which the highway passes,®® and, under 
some statutes, how the road became a public road.®® 
Conversely only the required facts need be stated,®^ 
and a petition complying with the statutory form is 
not demurrable.®® In some states the facts required 
to be alleged in the petition are jurisdictional;®® in 


others, the insufficiency of the petition does not af¬ 
fect the jurisdiction, but merely the validity of the 
proceedings as affecting persons injured by the dis¬ 
continuance.®® 

Generally speaking, in a proceeding to vacate a 
public road a citizen and teixpayer has the right to 
be made a party.®l Under statutes permitting a 
"citizen” of a county to petition for vacation of a 
road, a corporation of the county may so petition in 
its corporate name.®® A highway cannot be vacated 
by proceedings solely against those who petitioned 
for the opening of the highway, since such petition¬ 
ers cease to have any interest beyond that possessed 
by the public in general.®® 

Amendment of petition. Unless a petition is a 
mere nullity,®^ it may be amended.®® 


i;9. Tex.—^Parkey v. Archer County,' 
Civ.App., 61 S.W.2d 176, error re¬ 
fused. 

29 C.J. p 523 note 75. 

80. Ga.—^Barham v. Grant, 196 S.R 
43, 186 Ga. 601—^Wellmaker v. La¬ 
mar County Advisory Board, 160 
S.R 708, 43 Ga.App. 816. 

Kan.—^Dunham Stock Farm Co. v. 
County Com'rs of Pottawatomie 
County, 226 P. 781, 116 Kan. 316. 
N'.C.—Colvin V. Tallassee Power C!o., 
154 S.R 678, 199 N.C. 363. 

Tex—^Tows V. Commissioners’ Court 
of Coryell County, Civ.App., 41 S. 
W.2d 677. 

29 C.J. p 523 note 76. 

81, OkL—Thomas v. Farrier, 65 P.2d 
526, 179 Okl. 263. 

Wash.—McGrath v. Stevenson, 77 P. 

2d 608, 194 Wash. 160. 

**rreeliolder** 

(1) A ‘’freeholder,” within statute 
permlttinsr petition by a specified 
number of freeholders to vacate road, 
must be holder of legal or equitable 
title to real estate, and the holder of 
executory contract to purchase land 
is not Included by the term.—^Daniels 
V. Fossae, 278 P. 412, 152 Wash. 516. 

(2) Possession of contract of sale 
is not a freeholder.—^Morrow v. Witt¬ 
ier. 26 Ohio N.P..N.S., 85. 

Where petition to vacate highway 
was signed by only four property 
owners Instead of twelve as required 
by statute, proceedings were a nulli¬ 
ty.—^Thomas v. Farrier, 65 P.2d 626, 
179 Okl. 263. 

Besideo± in vidnlty 
Under a statute authorizing ’’free¬ 
holders residing in the vicinity” to 
petition for vacation of a road, a per¬ 
son may have more than one place of 
residence within the contemplation 
of such statute, even though under 
other laws he Is confined to a single 
place of residence; the quoted phrase 
is not used in a strict sense Imply¬ 
ing a permanent abode, and a tem¬ 
porary resident may be a freeholder 


residing in the vicinity, as where the 
petitioner is the owner of a summer 
cottage near the road in question.— 
McGrath v. Stevenson, 77 P.2d 608, 
194 Wash. 160. 

Whore a road has heen established 
but not opened even in part, a pro¬ 
ceeding for vacation of such road 
comes within the purview of stat¬ 
utes providing for vacation of estab¬ 
lished but unopened highways on pe¬ 
tition of a majority of the persons 
who asked for its construction, and, 
If it does not appear that a majority 
of such persons signed the petition to 
vacate, the court is without Jurisdic¬ 
tion to proceed.—^In re Road in Faint 
Tp., 88 Pa.Super. 166. 

38. Iowa.—^Devoe v. Smeltzer, 58 N. 

W. 287, 86 Iowa 385. 

PcL—^In re McCandless Tp. Road, 1 
A. 694, no Pa. 60<5. 

Tex—^Porter v. Johnson, Civ.App., 
140 S.W. 469. 

83. N.Y.—^Matter of Rushmore, 109 
N.Y.S. 1099, 57 Misc. 555, affirmed 
109 N.Y.S. 1143, 131 App.Dlv. 917. 
29 C.J. p 524 note 79. 

Xh Ponuuiylvaaia 

(1) By more recent cases It is held 
sufficient for the petition to allege 
that the road to be vacated is use¬ 
less, without setting forth the cir¬ 
cumstances, as additional circum¬ 
stances may properly appear in, and 
be supplied by, the draft and report. 
—^In re Bristol Tp. Road, 49 Pa.Su¬ 
per. 649—29 -CJ. p 524 note 79 [d] 
(4), (6). 

(2) Farlier statutes required the 
petition to set forth not only that 
the road was useless but also the cir¬ 
cumstances rendering it so.—In re 
Ottercreek Tp. Public Road, 104 Pa. 
261. 

29 aj. p 524 note 79 [d] (l)-(3). 
84^ Ind.—Cook v. Quick, 26 N.E. 

1007, 127 Ind. 477. 

29 G.J. p 524 note 78 [b]. 

DMcrlpUon held snffloieBLt In re¬ 
spect of fixing the points of begin¬ 
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ning and ending of the road.—^In re 
East Hopewell Tp. Road, 17 PeuDlst. 
& Co. 759, 45 York Leg.Rec. 166— 
In re Petition to Vacate Road in 
Dlngman Tp., Pike County, 1 Mon¬ 
roe L.R,Pa., 103. 

85. Ind.—^Houpt V. Dutton, S'S N.E. 
634, 170 Ind. 69. 

23. Pa.—In re Frankstown Tp. 

Road, 16 Pa-Dlst. & Co. 500— 
Frankstown Tp. Road, 18 Pa.Dlst. 
& Co. 660—^In re Petition to Vacate 
Public Road, 5 Sch.Reg. 58. 

29 C.J. p 524 note 79 [e]. 

SIT. N.Y.—^Matter of Rushmore, 109 
N.Y.S. 1099, 67 Misc. 555, affirmed 
115 N.Y.S. 1143, 131 APP.D1V. 917. 
29 O.J. p 524 note 80. 

2& Neb.—Jares v. Board of Com’rs 
of Howard County, 236 N.W. 328, 
120 Neb. 779. 

89. Neb.—^Letherman v. Hauser, 110 
N.W. 745, 77 Neb. 731. 

30. Mich.—Pearsall v. Eaton Coun¬ 
ty, 39 N.W. 678, 71 Mich. 438. 

2-9 C.J. p 524 note 82. 

31. Ark.—Hill v. McClintock. 1 S. 
W.2d 6-64. 176 Ark. 1059. 

Rights and remedies of taxpayers 
generally see infra S 311. 

38. Md.—^Fltzwater v. Youghiogheny 
Hydro-Electric Corporation, 131 A. 
776, 149 Md. 461. 

Delay in signing naans of agent as 
immatezlaa 

Failure to sign name of agent as 
such to petition of corporation for 
closing road until hearing of petition 
and counter petitions was held im¬ 
material.—Fltzwater v. Youghioghe¬ 
ny Hydro-Electric Corporation, su¬ 
pra. 

33. Ind.—^Dimming v. Barnett, 38 N. 
E. 1098, 134 Ind. 882. 

34. Vt.—^Barton v. Sutton, 106 A. 
583, 9.3 Vt 102. 

29 C.J. p 526 note 85. 

35. N.H.—In re Milton, 20 N.EC. 261. 
, 29 C.J. p '525 note 86. 
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Withdrawal of petitioners. Voluntary subscrib¬ 
ers to a petition may withdraw their names at any 
time before it is finally acted on,86 but they may not 
do so afterward.87 

§ 119. -Notice 

In the absence of statute or rule requiring notice of 
vacation proceedings none need be given, but, where the 
statute so provides, the giving of notice Is essential un¬ 
less waived. 

Where notice is not required by statute® 8 or rule 
of court,88 or where the proceeding is not judicial 
in character,48 no notice need be given. Where 
the statute so provides, notice should be given^i in 
the manner4 2 and within the time48 prescribed. Un¬ 
der some statutes there should be a general notice, 
to be posted for a specified length of time,44 or to 
be published in a newspaper of general circulation 
within the governmental locality involved,46 and un¬ 
der other statutory provisions personal notice should 
be given to persons interested,46 as to owners or oc¬ 
cupants of lands through which the road passes,47 
but notice to a nonresident of a county through 
which a road passes has been held unnecessary.48 
The notice must designate the highway or portion 
thereof sought to be vacated,48 and contain what¬ 
ever else the statute requires.®® Failure to comply 
substantially with statutory requirements as to no¬ 
tice vitiates proceedings for vacation of a high¬ 


way,®l and an order for discontinuance before proc¬ 
ess has been issued against owners along the road, 
in compliance with statute, is void.®® 

The return of service should state specific facts 
from which the sufficiency of the service may be de¬ 
termined.®® 

Waiver of notice. Personal notice to individuals 
may be waived by the individuals entitled to it,®4 
and the signing of a petition for discontinuance by 
abutting owners satisfies statutory requirements of 
notice to them,®® but notice by posting, being re¬ 
quired for the benefit of the public at large, cannot 
be waived.®® 

§ 120. - Remonstrance 

In some Jurisdictions persons falling within the statu¬ 
tory class entitled to object may file a remonstrance to a 
petition for the vacation of a highway. Officials repre¬ 
senting the general public are entitled to object to vaca¬ 
tion Irrespective of statutory provisions limiting the 
rights of Individuals to certain classes of remonstrants. 

The statutes sometimes expressly provide for a 
remonstrance against the vacation of a road either 
by persons whose land abuts thereon or by, other 
persons interested,®*^ as where the statute permits 
a remonstrance by persons through whose land the 
highway runs,®® or grants the right of remonstrance 
to all freeholders of the township.®® The remon- 


30. Ark.—Hill V. McCllntock, 1 S. 

W,2d '664, 176 Ark. 1059. 

29 C.J. p 624 note 83. 

37. Pa.—^In re Lower Saucon Tp. 

Road, 19 Pa.Dlst 368. 

3a Mich.—Rogers v. City of Jack- 
eon. 231 N.W. 621. >251 Mich. 266. 

*29 C.J. p 526 note 87. 

3a Pa.—^In re Hast Hopewell Tp. 
Road, 17 Pa.Dist. & Co. 769. 45 
York Leg.Rec. 166. 

4a N.J.—^Verona v. Essex County, 
96 A 780. 88 N.J.Law 56, affirmed 
98 A 1084, 89 N.J.Law 873. 

41. Ga.—Barham v. Grant, 196 S.H. 
43, 186 Ga. 601—^Wellmaker v. La¬ 
mar County Advisory Board, 160 S. 
H. 708, 43 Ga.App. 816. 

Kan.—^Dunham Stocsk Farm Co. v. 
County Com'rs of Pottawatomie 
County, 226 P. 781, 116 Kan. 316— 
Mills V. Com'rs of Neosho County, 
32 P. 361, 60 K&n. 636. 

Ky.—^McCreary County Fiscal Court 

V. Roberts. 166 S.W.2d 977. 292 Ky. 
527. 

29 C.J. p 526 note 89. 

43. Ky.—Stephens v. Hubbard, 27 S. 

W. 2d 665, 284 Ky. 116. 

4a Mich.—^Prlce v. Stagray, '3i5 N.W. 

815, 68 Mich. 17. ' 

29 C.J. p 526 note 91. 


44, W.Va.—^Lazzell v. Garlow, 30 S. 
H. 171, 44 W.Va. 466. 

29 C.J. p 525 note 93. 

45. Ky.—Stephens v. Hubbard, 27 S. 
W.2d 666, 234 Ky. 115. 

Notice as Juxlsdlctiojial 
Published notice required for dis¬ 
continuance of road is JurlsdictlonaL 
—Stephens v. Hubbard, supra. 

4a Tenn.—^Hill v. Hoffman, Ch., 58 
S.W. 929. 

29 C.J. p 525 note 94. 

47. Iowa.—^Moffltt V. Bralnard, 60 N. 

W. 226, 92 Iowa 122. 

29 C.J. p 626 note 94 [b]. 

4a Pa-—^In re Strasbury Tp. Road, 
15 Pa-Dist 666. 

49. N.J.—State V. Green, 18 N.J.Law 
179. 

60. Iowa.—^Moffitt V. Bralnard, 60 N. 
W. 226, 92 Iowa 122, 26 L.RA 821. 

Pa.—In re Dallas Tp. Road, 8 Kulp 

68 . 

29 C.J. p 626 note 96. 

61. Ark.—Hill V. McClintock, 1 S.W. 
2d -564, 17i3 Ark. 1069. 

Ky.—Stephens v. Hubbard, 27 S.W.2d 
•666, 234 Ky. 115. 

N.C.—Colvin V. Tallassee Power Co., 
154 S.H. 678, 199 N.C. 853. 

Okl.—Thomas v. Farrier, 65 P.2d 626, 
179 Okl. 263. 

29 C.J. p 526 note 92. 
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minre to post notice as Jurisdiction¬ 
al defect 

In proceedings before board of 
county commissioners to vacate and 
close a highway, the posting and 
publication of notice, as required by 
applicable statute, are jurisdictional, 
and board could not obtain jurisdic¬ 
tion without complying with statute. 
—^Elsensohn v. Garfield County, 231 
P. 799, 182 Wash. 229. 

52. Ky.—^Jones v. Avondale Heights 
Co., 47 S.W.2d 949, 243 Ky. 185. 

53. Mich.—^People v. Nankin High¬ 
way Comrs., 14 Mich. 528. 

54u N.EL—Candia v. Chcmdler, 68 N. 
H. 127. 

Pa.—In re Strasburg Tp. Road, 16 Pa- 
Dist. 666. 

29 C.J. p 526 note 98. 

55. Ky.—Jones v. Avondale Heights 
Co.. 47 S.W.2d 949, 243 Ky. 135. 
sa Ky.—^Mitchell v. Bond, 11 Bush. 
614. 

29 aJ. p 626 note 99. 

57. Mo.—In re Big Hollow Road, 19 
S.W. 947, 111 Mo. 326, affirming 49 
Mo.App. 368. 

29 C.J. p 626 note 1. 

68. Ind.—^Hupt V. Dutton, 83 N.H. 
•684, 170 Ind. 69. 

29 C.J. p 626 note 1 [a]. 

69. Mo.—^In re Big Hollow Roa.d, 40 
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strance should be in proper form,®® and it is essen¬ 
tial that it should appear on the face of the remon¬ 
strance that the remonstrant has the statutory qual¬ 
ifications ; otherwise the remonstrance is fatally de- 
fective.®^ 

Official representatives of public. Statutes pro¬ 
viding for remonstrance by persons of certain qual¬ 
ifications will not be construed as so limiting the 
right of remonstrance as to preclude ofl&cial repre¬ 
sentatives of the public from appearing and oppos¬ 
ing the vacation of a highway.®^ 

Time of filing. Where the law does not fix the 
time for filing a remonstrance, one filed at any time 
before the hearing is sufficient,®® and, where a pe¬ 
tition for the vacation of a highway is publicly read, 
following due notice of the petition, and there has 
been no remonstrance, the court may proceed forth¬ 
with to vacate the road, and is not required to al¬ 
low the remainder of that day for the filing of a 
remonstrance, so that a remonstrance filed on the 
same day but after entry of an order vacating the 
highway is too late.®^ 

§ 121. — Hearing and Determination 

The matter of vacation of a highway should be 
decided on a due hearing, and not arbitrarily, and ques¬ 
tions arising on such a hearing Include the utility of the 
highway and the matter of damages. Officials with a 
personal Interest In the discontinuance of a highway are 
disqualified to pass on the application for Its vacation. 

The matter of vacation of a highway should as a 
rule be determined on a public hearing and not ar¬ 


bitrarily and without due proceedings.®® Questions 
triable on such a hearing include the utility or inu¬ 
tility of the highway sought to be vacated,®® and 
damages, if allowable, and asked for by a remon¬ 
strant. ®7 Where the preliminary steps appear to be 
regular, questions as to whether the petitioner re¬ 
sided in the vicinity,®® and whether the interests of 
the public justify the vacation,®® are for determina¬ 
tion of the board of county commissioners. 

The questions involved may be determined on tes¬ 
timony addressed to the court or board,*^® unless a 
jury of view is required to be appointed by statute, 
under principles discussed infra § 122, or a jury 
trial is held after the report of the viewers, as dis¬ 
cussed infra this section. The utility of a road 
sought to be vacated is a question of fact for ju¬ 
dicial determination on the evidence, and may not 
be arbitrarily decided by a county court.*^! 

Disqualification to hear or act on application. 
Personal interest in the outcome of a proceeding to 
vacate a highway may disqualify an official from 
acting on the matter;"^® but the fact that close rel¬ 
atives of a commissioner of highways signed a pe¬ 
tition for vacation of a road does not disqualify him 
from acting thereon.'^® 

Adjournments must comply with statutory regula¬ 
tions.'^^ 

On a jury trial involving determination of an ap¬ 
plication for vacation of a highway the court will 
apply the usual rules respecting admissibility of ev¬ 
idence*^® and instructions to the jury.*^® 


Mo.App. 363, affirmed 19 S.W. 947. 
Ill Mo. 326. 

39 aj. V 52>6 note 1 [bl. 

GOi ITesratlve pxeffxuuit 

Remonstrance held not open to ob¬ 
jection that It constituted a negative 
pregnajit—Boss v. Deak, 4 N.E.2d 
180, 210 Ind. 449. 

81. Ind.—^Early v. Hamilton, 75 Ind. 
376—^Brandenburg v. Hlttel, 45 N. 
E. 45, 16 Ind.App. 224. 

62. Minn.—Jamieson v. Ramsey 
County, 130 N.W. 1000, 114 Minn. 
330. 

Ohio.—Silverthorn v. Parsons, 8 Ohio 
Clr.Dec. 349. 

€& Mo.—^De Jarnett v. Tlckameyer, 
40 S.W.3d 686, 328 Mo. 153. 

Mo.—^De Jarnett v. Tlckameyer. 
supra. 

65b N.C.—Colvin v. Tallassee Power 
Co., 154 S.E. 678, 199 N.O 353. 

6BL K.a—Ashcraft v. Lee, 81 N.C. 
135. 

67. Ind.—Cook v. Quick, 26 N.E. 
. 1007, 127 Ind. 477. 


68. Kan.—Smith v. Board of Corners 
of Reno County, 247 P. 1046, 121 
Kan. 444. 

89. Kan.—Smith v. Board of Comers 
of Reno County, supra. 

7a Ga.—Thomas v. Hawkins, 20 Ga. 
126. 

29 C.J. p 52<6 note 6. 
trtility of road 

Evidence held sufficient to sustain 
the findings and conclusion of both 
the quasl-Judlcial board before whom 
proceedings were originally brought 
and the district court to the effect 
that a road sought to be vacated was 
"not needed."—^Mandell v. Board of 
Com'rs of Bernalillo County, 99 P.2d 
108, 44 N.M. 109. 

71. Ark.—Hill v. McCllntock, 1 S.W. 
2d 564, 175 Ark. 1039. 

72. Mich.—^Patterson v. Township 
Board of Ravenna Tp., 201 N.W. 
188, 229 Mich. 133. 

Zhtexest as stookholdoors la ooxpoxa- 
tioa 

Where members of township board 
were interested as stockholders in 
power corporation for whose benefit 
portion of highway was discontinued, 
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they were disqualified to act end the 
board's action thereon was a nullity. 
—^Patterson v. Township Board of 
Ravenna Tp., 201 N.W. 188, 229 Mich. 
133. 

73L IlL—^People ez reL Illinois Zinc 
Co. V. Lynch, 255 IlLApp. 601. 

74. Mich.—^Price v. Stagray, 35 N. 
W. 816, 68 Mich. 17. 

'29 C.J. p 626 note 8. 

75. Evidence held inadmissible 
Admitting testimony that railroad 

had contracted to maintain certain 
highway, if one in question were va¬ 
cated, was held error.—^Boss v. Deak, 
169 N.E. 678. 201 Ind. 446, 68 AL.R. 
788. 

76. Znstmotions Improperly refused 

(1) Refusal of instruction not to 
consider proposed use of highway as 
access to track not built was error 
as present utility is the question.— 
Boss V. Deak, 169 N.E. 673, 201 Ind. 
446, 68 A.L.R. 788. 

(2) Refusing instruction that fact 
that railroad agreed to pave highway, 
if road should be vacated, could not 
be considered as existing fact was 
error.—^Boss v. Deak, supra. 
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§ 122. -Commissioners or Viewers 

Under some statutes commissioners or viewers, whose 
qualifications and authority are prescribed, examine and I 
report as to the proposed vacation. Their report should 
be In compliance with the statute and may be confirmed 
or set aside as demanded by the equities of the case. 

A petition being filed, provision is usually made 
in the statutes for the appointment of commission¬ 
ers or viewers who shall examine and report,*^7 qx 
appointment may be vested in the discretion of the 
court"^* or the county commissioners."^® The au¬ 
thority of commissioners or viewers is limited by 
the statute or by the terms of the order appointing 
them,®® which must follow the petition.®^ The view¬ 
ers or commissioners are usually required to be dis¬ 
interested®® freeholders.®® While all the viewers 
must participate in the view,®^ or at least be given 
an opportunity to do so,®® if a minority for any rea¬ 
son do not take part, the others may proceed in 
their absence,®® and may make a valid report.®"^ 

The report must be full and specific,®® and must 
show that the statute and rules of court have been 
complied with,®® particularly with respect to the de¬ 
scription of the road vacated,®® and the giving of 
notice.®! In the absence of statute clearly so re¬ 
quiring, the viewers need not take and preserve tes¬ 
timony for the benefit of the county board in pass¬ 
ing on their report.®® Failure of viewers to obtain 


a release or to assess damages to abutting landown¬ 
ers, resulting from vacation of a highway, does not 
invalidate their report, where it shows that they in¬ 
vestigated and found that the benefits equalled the 
damages.®® 

According to the circumstances of the case the 
report will be confirmed,®^ set aside,®® or recom¬ 
mitted for correction or amendment;®® but it must 
be approved or disapproved as a whole.®Persons 
who remonstrate against the report of viewers, 
which they then construe as favoring the vacation 
of a highway, and succeed in having such report 
superseded by a report of reviewers, who also find 
that the highway should be vacated, may not there¬ 
after claim that the report of the first viewers real¬ 
ly was against vacation of the highway and should 
control.®® 

§ 123. - Order or Judgment and Record 

in General 

Discontinuance of a highway should be by order made 
In compliance with statutory requirements and sufllclent- 
ly describing the road to bo vacated, and the facts es¬ 
sential to the Jurisdiction of the board or court Issuing 
the order must affirmatively appear from the record. 
Only persons Interested within the contemplation of con¬ 
trolling statutes may sue to set aside an order of vaca¬ 
tion, which will not be set aside on trivial grounds, but 
Is open to annulment for proper reasons. 


7T. Ark.—Hill v. McCllntock, 1 S.W. 

2d 564, 175 Ark. 1059. 

N.H.—In re Howard, 28 N.H. 157. 
N.Y.—Matter of McFadden, 89 N.Y. 

S. 104, 96 App.Dlv. 68. 

29 C.J. p 527 note 9. 

78. Pa.—In re Ottercreek Tp. Pub¬ 
lic Road, 104 Pa. 261. 

29 C.J. p 527 note 9 [e]. 

79, Md.—Riggs V. Wlnterode, 59 A 
762, 100 Md. 439. 

29 C.J. p 527 note 9 [a]. 

80, N.H.—In re Hampstead, 19 N.H. 
343. 

Pa.—In re Silver Lake Tp. Road, «4 
Pa. 131. 

29 C.J. p 52'7 note 10. 

81. Pa.—In re Drumore Tp. Road, 
15 Pa.Dist. 625. 

29 C.J. p 627 note 11. 

83. N.Y.—People v. Belden, IW N. 

Y.S. 929, 132 App.Div. 558. 

83, N.Y.—Matter of Trask, 81 N.Y. 

S. 63, 81 App.Dlv. 318. 

29 C.J. p 527 note 1*3. 

84L Pa.—In re Farrell Road, 35 Pa. 
Super. 86. 

86. N.J.—Condict V. Ramsey, 47 A 
423, 66 N.J.Law 603. 

88. N.J.—Condict v. Ramsey, supra. 

87. N.H.—^In re Goflstown, 36 N.H. 
(292. 
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Pa.—In re Farrell Road, «6 Pa.Super. 

86 . 

29 C.J. p 627 note 17. 

8& Pa.—^In re Vacation of Beaver 

Tp. Public Road, 28 Pa.DisL 989. 

29 C.J, p 627 note 18. 

Report beld sufliclenily "fall’’ 

(1) The statute authorizing county 
commissioners to appoint a board as 
viewers in proceedings for vacation 
of road and requiring that viewers 
make report does not require more 
In the way of a “report” than a find¬ 
ing that the road is not needed and 
the recommendation that it be closed, 
and in the absence of a further re¬ 
quirement from the board of commis¬ 
sioners, such a viewers' report is 
sufficiently “full.”—^Mandell v. Board 
of Com’rs of Bernalillo County, 99 P. 
2d 108, 44 N.M. 109. 

(2) A report reciting that viewers 
had been appointed by county com¬ 
missioners to view portion of street 
involved in vacation proceedings, 
that highway was not needed, and I 
that best Interests of county would] 
be served by discontinuance thereof, 
was sufficient compliance with stat¬ 
ute requiring that viewers make re¬ 
port to county commissioners set¬ 
ting forth “fully" their finding.— 
Mandell v. Board of Com'rs of Bem- 

, allllo County, supra, 
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89. Pa.—In re Vacation of Beaver 
Tp. Public Road, 28 Pa-Dist. 989. 

29 C.J. p 527 note 19. 

9a N.J.—State V. Lipplncott, 25 N. 

J.Law 434. 

29 aJ. p 528 note 20. 

91. Pa.—^In re Vacation of Beaver 
Tp. Public Road, 28 Pa.Dlst. 989. 
29 C.J. p 528 note 21. 

98. N.M.—^Mandell v. Board of 

Com’rs of Bernalillo County, 99 P. 
2d 108, 44 N.M. 109. 

93. Pa.—^In re Bast Hopewell Tp. 
Road, 17 Pa.Dist. & Co. 759, 46 
York Leg.Rec. 166. 

94. Pa.—In re Bast Hopewell Tp. 
Road, supni—^In re Vacating a Par¬ 
tially Opened Road in Conewago 
Tp., Dauphin County, 63 Dauph.Co. 
176. 

29 C.J. p 528 note 22. 

95. Pa.—In re Liberty Tp. Road, 28 
Pa.Dlst. 98—In re Bailey Hill 
Road, 37 Pa.Co. 396. 

29 C.J. p 628 note 23. 

98. Pa.—^In re Silver Lake Tp. Road, 
84 Pa. 131. 

29 G.J. p 528 note 24. 

97. Pa.—^In re Plainfield & Washing¬ 
ton Tp. Road, 66 Pa.Supep. 479. 

29 C.J. p 528 note 25. 

98. Ind.—^Bmley v. Schimmell, 191 
N.H. 89, 207 Ind. 9 . 
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Discontinuance of a highway must be by order 
of the proper authorities and such order must be 
in substantial compliance with statutory require¬ 
ments.®® The order should be limited to the road 
it purports to vacate, and which alone was author¬ 
ized to be vacated,^ should sufficiently describe the 
road or portion thereof to be vacated,® and in the 
description thereof should not substantially vary 
from the petition and notice.® 

The facts essential to the jurisdiction of a county 
board or court to vacate a road must affirmatively 
appear on the record of the proceedings, or such 
record will be fatally defective,^ and where an 
agreement forms the basis of an order to close a 
road, such agreement is properly attached to the 
order as part of the record.® When the exercise of 
authority is limited by statute, and its exercise af¬ 
fects the private rights of individuals by divesting 
them of property or valuable rights, the record of 
the proceedings must show that the act by which 
this is done is within the limits of the power con¬ 
ferred.® Presumptions of law favoring the validity 
of a judgment rendered by an inferior court or tri¬ 
bunal do not arise, unless it affirmatively appears in 
the record that the court or tribunal has jurisdiction 
of the subject matter of the action or proceeding 
pending, and of the parties litigant and since a 
county court in discontinuing a highway is regarded 
as a court of limited jurisdiction, there is no pre¬ 


sumption that it has jurisdiction of the proceeding, 
and the jurisdictional facts must affirmatively ap¬ 
pear.® However, where the record shows juris¬ 
diction in the court or tribunal, and does not dis¬ 
close prejudicial error in the proceedings, in such 
cases presumptions of law arise and sustain the 
judgment or order.® 

Where the law appears to have been properly 
complied with, immaterial defects in the order will 
not invalidate it,^® nor will the order be invalidated 
by a mere irregularity in ministerial acts connected 
with the proceedings.^^ Such adjudication can be 
vacated only in the manner and on the grounds that 
would justify the vacation of a judgment rendered 
by a court of record, and a mere error in the ad¬ 
judication of a question of fact, not procured by 
fraud, extrinsic or collateral to such question, is 
not ground on which it may be vacated.^® Howev¬ 
er, an order confirming the report of viewers as to 
vacation of a highway may be annulled for proper 
reasons,^® as where the right of exceptants were 
prejudiced without their default by the unauthor¬ 
ized withdrawal of their counsel, which resulted in 
improperly ending the proceedings and an order 
vacating a road may be vacated where the evidence 
shows that it was in fact not useless.^® 

A writ of review and not a suit in equity is the 
proper procedure to follow where one seeks to set 
aside proceedings in the county court vacating a 


99. Ga.—Wellmaker v. Lamar Coun¬ 
ty Advisory Board, 160 S.E3. 70S. 
48 Ga,App. 816. 

Iowa.—^McCarl v. Clarke County, 148 
N.W. 1015, 167 Iowa 14, 

'SO C.J. p 529 note 26. 

JtidgmeoLt of aliemtioxL urn iauniffloient 
to effect vaoatloiL 
Judgment establishing new road, 
which amounts only to alteration of 
old road, is not Judgment discontinu¬ 
ing old road, and the discontinuance 
of the portion rendered unnecessary 
by the new road must, to be legally 
effective, be by order of the county 
authorities and registration, as re¬ 
quired by law.—•WellmaJEer v. Lamar 
County Advisory Board, 160 S.S. 708, 
43 G^a^App. 816. 

1. Iowa.—^Larkin v. Harris, "86 Iowa 
93 . 

2. Pa.—Shapera v. Allegheny Coun¬ 
ty, 25 A2d 566. 344 Pa. 473. 

Order IXLCOzporating description In 

inItiaT resolution, which was phys¬ 
ically attached to petition, was held 
sufficient where it appeared that the 
petition stated that the portion of 
the old road not Included within lines 
of the new, as shown on attached 
plans, should be vacated, final decree 
of court of quarter sessions approv¬ 


ing the application, and granting in 
the words of the statute permission 
to vacate so much of the old road 
**a8 may become unnecessary and 
useless," and such order vacated the 
portion of the old road displaced by 
new.—Shapera v. Allegheny County, 
supra. 

a N.H.—In re Milford, 07 M.H. 57. 
29 C.J. p 5^9 note 28. 

4 , IGan.—^Dunham Stock "Fsirm Co. v. 
County Com’rs of Pottawatomie 
County, 226 P. 781, 116 Kan. ■315. 

Neb.—In re Petz, 193 N.W. 25-6, 110 
Neb. 121. 

29 C.J. p 529 note 30. 

CoiLSsut of majority of electors re¬ 
siding within two miles of road to .be 
vacated, as required by statute, 
must appear from the record of the 
proceedings of the board, or its or¬ 
der to vacate will be held erroneous 
as made without Jurisdiction.—^In re 
Petz, supra. 

5. Md,—^Fitzwater v. Youghlogheny 
Hydro-Electric Corporation, 131 A. 
776, 149 Md. 461. 

6L Mich.—^Pearsall v. Eaton County, 
09 N.W. 678, 71 Mich. 438. 

29 C.J. p 629 note 81. 

7- lU.—^Imhofl V. Commissioners of 
Highways, 89 Ill.App. 66. 
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a Ky.—Jones v. Avondale Heights 
Co., 47 S.W.2d 949, 243 Ky. 136. 

9. Cal.—^Plrth v. Bohrmann, 176 P. 
2*3, 87 Cal.App. 003. 

Ohio.—Smith v. Prenzer, 12 Ohio Cir. 

Ct. 060, 5 Ohio Clr.Dec. 668. 

29 C.J. p 530 note 03. 

10. Ill.—^Atherton v. Highway 

Com’rs. 81 Ill.App. 59. 

11. Or.—^Holmes v. Graham, 80 P.2d 
870, 169 Or. 466. 

Failure to outer rasolutiou lu Journal 
The entry in Journal of county 
court of a resolution declaring that 
proceedings to vacate a county road 
would be undertaken was a minis¬ 
terial act, and failure to enter resolu¬ 
tion in Journal at the time of its 
adoption was merely an irregularity 
which did not render the proceedings 
void.—^Holmes v. Graham, supra. 

IS: Cal.—^Pirth v. Bohrmann, 176 P. 
23, -37 Cal.App. 803. 

13. Pa.—^In re Schuylkill River 
Road, 20 Pa.Co. 669, 14 Montg.Co. 
46. 

14. Pa.—^In re Schuylkill River 
Roafi, supra. 

15. Ark.—^Hlll V. McClintock, 1 S.W. 
2d 664, 175 Ark. 1059. 
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highway, and a suit in equity brought to set aside 
the resolution of a county court vacating a county 
road is properly dismissed.1® An order discontinu¬ 
ing a road, however irregular, cannot be rescinded 
for that cause at a subsequent term;i7 but if it is 
wholly void, it may be set aside at any subsequent 
term.i® 

Conditional vorcation. Conditions or reservations 
annexed to the vote or adjudication vacating a 
highway have been held in some cases to be valid,l® 
and in others void,20 the question depending ap¬ 
parently on the character of the condition or res¬ 
ervation. In some cases the annexation of an in¬ 
valid condition or reservation has been held not to 
render the vacation void;2i in others it has made 
the whole adjudication of no effect.22 

Who may sue to set aside order of vacation. Only 
persons interested, within the contemplation of con¬ 
trolling statutes, may maintain an action to set aside 
an order of county commissioners vacating a high¬ 
way, and where plaintiffs are not so interested they 
will be denied relief even though the action of the 
board was unauthorized.^® 

§ 124. -Concltisiveness and Collateral 

Attack 

Subject to come exceptions, It Is the general rule 
that an order or judgment discontinuing a public road Is 
conclusive and not open to collateral attack, and that 
after a determination relative to discontinuance of a 
highway there may be no further proceedings In refer¬ 


ence thereto during such period as may be limited by 
statute, although there is also authority to the effect that 
a determination by a board or commission is not con¬ 
clusive but is open to further proceedings at a subsequent 
date. 

Generally speaking, an order or judgment discon¬ 
tinuing a public road is deemed conclusive so long 
as it remains in force,®^ and the correctness of such 
a proceeding may not be questioned collaterally.®® 
In some states it seems that the principle which ob¬ 
tains in suits at common law, that a former judg¬ 
ment is conclusive on all points directly in issue 
on the trial, does not apply strictly to proceedings 
to procure the discontinuance of highways.®® 

Where the order or judgment in a highway va¬ 
cation proceeding is void, it is open to collateral 
attack,®*^ and the fact that an appeal would lie 
where the order is beyond the jurisdiction of the 
board, does not preclude a collateral attack on it.®® 

Bar to further proceedings. It is commonly pro¬ 
vided by statute that after the final determination of 
a proceeding to discontinue a highway no further 
proceedings shall be had in reference to the same 
highway,®® until the expiration of such time as may 
be limited by the statute,®® and imder provisions of 
this character, it is improper to appoint surveyors 
of a highway to vacate a road while proceedings on 
a previous appointment of surveyors are still pend- 
ing.®i It has also been held that after a refusal 
to vacate a road, another petition for the vacation 
of the same road will not be considered unless a 


16L Or.—Holmes v. Graham, 80 P.2d 
870, 159 Or. 466. 

ITi Ark.—^Reift v. Conner, 10 Ark. 
241. 

Ky.—Barr v. Stevens, 1 Bibb 292. 

18L Ala.—^Mitchell v. Coosa County 
Corners Ct., 22 So. 998, 116 Ala. 
650. 

W.Va.—Conrad v. Lewis County, 10 
V^.Va. 784. 

19. Ark.—Tunnah v. Moyer, 162 S. 

W.Sd 1007, -202 Ark. 821. 

29 C.J. p 530 note 38. 

aa N.H.—Cheshire Turnp. v. Ste¬ 
vens, 10 N.H. 133. 

29 C.J. p 530 note 39. 

ai. Mass.—Coakley v. Boston & M. 

R. Co., '33 N.H. 960, 159 Masa 32. 
N.H.—Cheshire Tump. v. Stevens. 10 
N.H. 133. 

38. Iowa.—^Hayes v. Tyler, *52 N.W. 
116, 85 Iowa 12$. 

N.T.—People v. Three Judges, 24 
Wend. 249. 

as. Wash.—Olsen v. Jacobs, 76 P.2d 
607, 193 Wash. 50'6. 

Pleadings mnst show special Inteiest 
Wash.—Olsen v. Jacobs, supra. 


84. Ky.—^Bradbury v. Wlaton, 31 S. 

W. 869, 94 Ky. 163. 

29 C.J. p 530 note 43. 
as. Ark.—Stumpff v. Louann Provi¬ 
sion Co., 292 S.W. 106, 173 Ark. 192. 
Or.—^Holmes v. Graham, 80 P.2d 870, 
169 Or. 466. 

S.C.—State V. Hughes, 146 S.H. 297, 
147 S.C. 462. 

Tex.—^Tows V. Commissioners’ Court 
of Coryell County, Civ.App., 41 S. 
W.2d 677. 

29 C.J. p 530 note 44. 

Act of anas! court 
County commissioners, or other au¬ 
thorized body. In discontinuing loca¬ 
tion of roads acts as a '’quasi court.” 
—State V. Hughes, 145 S.K. 297, 147 
S.C. 452. 

Salt for Injunction, as coUateral at¬ 
tack 

Suit to enjoin erection of building 
on vacated road is a collateral attack 
on Judgment of vacation.—Stumpff v. 
Louann Provision Co., 292 S.W. 106, 
173 Ark. 192. 

aei N.H.—^In re Strafford, 14 N.H. 
30. 

87. Wash.—^Ellsensohn v. Garfield 
County, 231 P. 799. 132 Wash. 229. 
29 O.J. p 530 note 45. 
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88. lowcL—^Heery v. Roberts, 170 N- 
W. 405, 186 Iowa 61, petition over¬ 
ruled 172 N.W. 161, 186 Iowa 61. 
By suit In equity 
Where proceedings before board of 
county commissioners to vacate and 
close a highway were irregular, and 
board was without Jurisdiction to en¬ 
ter order by reason of failure to com¬ 
ply with. Remington Comp.St. $5 
650'3—6>506. such order was void, and 
persons seeking to attack such pro¬ 
ceedings who were not record par¬ 
ties, while they might have appealed 
under 8 4076, were under no duty to 
appeal from such void order, but 
could proceed by suit in equity at¬ 
tacking the order.—Hlsensohn v. Gar¬ 
field County, 231 P. 799, 132 Wash, 
229. 

80. Iowa.—^Devoe v. Smeltzer, 5'3 N. 
W. 287, 86 Iowa 385—Cook v. Trigg, 
3 N.W. 726, 52 Iowa 709. 

29 C.J. p 530 note 47. 

30; N.J.—State v. Adams, 26 A 914, 
-65 K.J.Ijaw 334, reversing. Sup., 21 
A 938. 

29 O.J. p 680 note 48. 

8L N.J.—State v.. Adams, supra. 
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different state of facts as to the necessity or desir¬ 
ability of the road is shown.32 Jn the absence of 
statutory regulation of the subject, it has been said 
that even if there has been a decision on the merits 
on an application to vacate a highway, it is not the 
practice to apply the common-law principle, ap¬ 
plicable to adversary suits, that a former judgment 
is conclusive ‘ on all points in issue, although, where 
the real merits of a road petition have been re¬ 
peatedly passed on, the court might in its discre¬ 
tion refuse to entertain a further petition; and it 
has been held that, where the basis of a prior de¬ 
cision by road commissioners does not appear, the 
court will not dismiss a further petition but will 

refer it to the commissioners.^^ 

§- 125. -Defects and Objections and 

Waiver Thereof 

Objections" to the regularity of proceedings for vaca¬ 
tion of a highway should be seasonably made at the 
hearing. 

In cases of this character, objections to the reg¬ 
ularity of the proceedings must be seasonably taken 
at the hearing or they cannot be made available on 
appeal,*^ and the ruling on a motion to dismiss is 
waived by consent to a trial on the merits, so as to 
preclude raising such point on appeal.®® 


§ 126. — Appeal and Certiorari 

a. Review in general 

b. Certiorari 

a. Review in General 

An appeal from a decision with respect to the vaca¬ 
tion of a highway will lie when permitted by statute and 
subject to the provisions thereof. 

Where the statute so provides, there is a right 
of appeal from an order vacating or refusing to va¬ 
cate a highway,®® including the order of an admin¬ 
istrative or similar body;®^ but in the absence of 
contrary statute no appeal lies from the decision of 
a local board or similar body in respect of the leg¬ 
islative phase of its decision as to vacation of a 
highway.®® Statutes prohibiting review by appeal 
or writ of error of judgments of the circuit court 
establishing a road have been construed as not pro¬ 
hibiting appeal from such a judgment vacating a 
road.®® Compliance with prescribed procedure is 
essential to exercise of the right to appeal.^® The 
right to appeal,^^ and the jurisdiction of the court,^® 
should appear affirmatively from the record; oth¬ 
erwise the appeal will be dismissed. 

Who may appeal. Generally speaking, the right 
of appeal from an order or judgment in respect of 
the vacation of a highway may be exercised by, and 
is restricted to, persons falling within the contem¬ 
plation of the statutes,^® such as persons ag¬ 
grieved,^^ persons who may feel themselves ag- 


sa. N.H.—In re Bath, 22 N.H. 676— 
Boscawen's Petition, aS N.EC. 421. 

29 O.Ja p 530 note 60. 

33. N.H.—In re Strafford, 14 1T.H. 
SO. 

34. Me.—^MUiett v. Franklin County, 
16 A. 897, 81 Me. 257. 

Pa.—In re Vacating a Partially 
Opened Boad In Conewago Tp., 
Dauphin County, 53 Dauph.Co. 175 
—In re Vacating Partially Opened 
Public Hoad in Conewago Tp., 

. Dauphin County, 51 Dauph. Co. 296. 

29 C.J. p J531~note 52. 

35. Ark.— Htfr V. McCllntock, 1 S.W. 
2d i564ri75 Ark. 1059. 

33. Ark.—Stumpff v. Louann Provi¬ 
sion Co., 293 S.W. 106, 178 Ark. 192. 

29 C.J. p 531 note 54. 

37. Kan.—^Heatherman v. Board of 
Com'rs of Kingman County, 254 P. 
831, 123 Kan. 77. 

Ohio.—^Board of Com'rs of Crawford 
County V. Gibson, 144 N.E. 117, 110 
' Ohio St. 290—Williams v. Chesa¬ 
peake & O. Hy. Co.. 7 ]Sr.E.2d 570, 54 
Ohio App. 843. 

Pa.—^In re Vacating a Partially 
Opened Hoad in Conewago Tp., 
Dauphin County, -53 Dauph.Co. 175. 


dhdiolal phase of order 

In determining whether legal objeo- 
tlon to vacating road appears, board 
of county commissioners acts Judi¬ 
cially.—^Heatherman v. Board of 
Com'rs of Kingman County, 254 P. 
321, 123 Kan. 77. 

38)1 Kan.—Heatherman v. Board of 
Com’rs of BUngman County, supra. 
Minn.—^Holf v. Town of Hancock, 
Carver County, 208 N.W. 757, 167 
Minn. 187. 

Mere exercise of discretioa. 

Under evidence, act of town board 
In vacating highway held within its 
legislative discretion and not subject 
to overturn on appeal.—Holf v. Town 
of Hancock, Carver County, supra. 

39. Mo.—^Tummons v. Stokes, App., 
274 S.W’. 628, certiorari quashed 
State ex rel. Tummons v. Cox, 282 
S.W. 694, 813 Mo. 672. 

4a Mo.—Wilson V. Wynn, App., 94 
S.W.2d 961. 

ZTeoesslty of flUng exceptions 
Filing of affidavit for appeal from 
judgment vacating public road with¬ 
out filing of exceptions or attempt to 
comply with general statute relating 
to appeals was Insufficient, so that 
appeal should have been dismissed 
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by circuit court—Wilson v. Wynn, 
supra. 

Appeal bond 

Giving of appeal bond on appeal to 
circuit court from county court's or¬ 
der vacating road may be waived by 
appellee.—^Hill v. McCllntock, 1 S.W. 
2d 664, 175 Ark. 1059. 

41. Ind.—Odell v. Jenkins, 8 Ind. 
522. 

42. Ill.—Conover v. Gatton, 96 N.B. 
522, 251 IlL 587. 

43. Mo.—^De Jarnett v. Tlckameyer, 
40 S.W.2d 686, 828 Mo. IS'S. 

4t Mo.—^In re Big Hollow Hoad, 40 
Mo.App. 363, affirmed 19 S.W. 947, 
111 Mo. 326. 

29 C.J. p 531 note 60 [d]. 

SSTecesslty for beoomlng party to pro¬ 
ceeding 

Hev.St (1843) pp 186, 187, provide 
that If the person aggrieved by the 
decision, and appealing therefrom, Is 
not a party to the matter or prO'- 
ceedlng, the appeal shall not he al¬ 
lowed, unless he makes himself a 
party by affidavit setting forth ex¬ 
plicitly the nature of his interest in 
the subject matter.—Odell v. Jenkins. 
8 Ind. .522. 
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grieved,^® persons or parties interested,parties to 
the proceeding,or citizens and taxpayers.^® 

Scope of review and trial de novo. Where ap¬ 
peals are permitted, the jurisdiction of the appellate 
court is, in some states, appellate only, and the mer¬ 
its of the case cannot be entered into;^® nor can 
the order or judgment of the inferior tribunal be 
reversed unless for some error or irregularity ap¬ 
parent on the record,®® or because the court below 
exceeded its jurisdiction or erred in its judgment in 
point of law.®^ On review the appellate court will 
examine the evidence for the purpose of testing its 


sufficiency to support the conclusions of the court 
below,®2 and the findings of fact in the proceedings 
below are entitled to the same weight as the verdict 
of a jury.®® Matters not raised by the bill of ex¬ 
ceptions may not be considered.®^ 

In other states the case is tried de novo in the 
appellate court,®® and the only issues triable are 
those formed by the petition and remonstrance,®® 
or issues presented to the board.®^ 

Stay of proceedings. Where the statute relating 
to appeals from the orders and decisions of boards 
of county commissioners contains no staying provi- 


45b Minn.—Schuster v. Lemond, 6 N. 

W. 802, 27 Minn. 253. 

29 C.J. p 531 note 60 [e]. 

ITecessity for Interest 

The provision of the statute allow¬ 
ing persons who may feel themselves 
aggrieved to appeal from an order 
vacating a highway is not to he tak¬ 
en literally, and under such a statu¬ 
tory provision it is essential to show 
a special Interest In order to have the 
right of appeal as one feeling him¬ 
self aggrieved.—Schuster v. Lemond,. 
supra. 

46L Mo.—De Jarnett v. Tickameyer, 

40 S.W.2d 686. 328 Mo. 153. 

29 C.J. p 531 note 60 [a], 
xratiixe of IntarMt 
(1) Under a statute providing for 
appeal from an order vacating a pub¬ 
lic road by "any party in Interest in 
common as remonstrators, or as an 
individual' 'affected thereby in any 
manner," two classes of persons are 
granted the right of appeal, namely; 
First, Any party in interest in com¬ 
mon as remonstrator: second, any 
party In Interest as an Individual 
affected by the Judgment of vacation. 
The first clause of the statute ^has 
been construed as meaning any free¬ 
holder residing in the township 
through which the road runs who has 
remonstrated, regardless of the na¬ 
ture of the injury he would sustain 
by the vacation. The second clause 
of the statute has been construed to 
give the right of appeal to any in¬ 
dividual' resident of the township, al¬ 
though not a remonstrator, who 
would sustain a special injury from 
the vacation of the road different 
from that sustained by the public at 
large. Persons filing a remonstrance 
only after Judgment vacating the 
road and not Individually affected j 
thereby lack the right of appeal un¬ 
der either provision of the statute.— 
De Jarnett v. Tickameyer, 40 S.W.2d 
686, 828 Mo. 163. 

(2) Any freeholder of a county re¬ 
siding in vicinity of road ordered 
vacated is person interested, and may 
appeal.—Board of Com'rs of Craw¬ 
ford County V. Qibson, 144 ^.B. 117, 
110 Ohio St. 290. 


47. Or.—^Fisher v. Union County, 72 
P. 797, 43 Or. 22*3. 

29 C.J. p 531 note 60 [b]. 

4a Ark.—Hill V. McClintock, 1 S.’ 

W.2d 664, 175 Ark. 1069. 

29 CJ. p 681 note 60 [f]. 

49. Ky.—Crittenden County Ct. v. 

Shanks, 11 S.W. 468. 88 Ky. 476. 

29 C.J. p 531 note 56. 

Sa Pa.—^In re Allentown Road, 5 
Whart 442—In re Jefferson Tp. 
Hoad, 3 Pa.Super. 467—In re Va¬ 
cating a Partially Opened Road in 
Conewago Tp., Dauphin County, 68 
Dauph.Co. 176. 

51. Pa.—^Daughters of American 
Revolution v. Schenley, *54 A. 366, 
204 Pa. 672—^In re Jefferson Tp. 
Road, 3 Pa.Super. 467. 
sa Pa.—^In re Road in Paint Tp., 
88 Pa.Super. 166. 

53. Pa.—^In re Road In Paint Tp., 
supra—In re Vacating Partially 
Opened Public Road in Conewago 
Tp., Dauphin County, 51 Dauph.Co. 
296. 

,54. Miss.—Byrd v. Board of Sup*rs 
of Jackson County, 176 So. 910, 
179 Miss. 880, overruling sugges¬ 
tion of error 17*6 So. 386, 179 Miss. 
880. 

Character of road aot within ezeep- 
tlona 

In .proceeding to close road, where 
Question whether road was .private 
rather than public road was not 
raised or passed on by county board 
of supervisors or circuit court, issue 
could not be considered in supreme 
court—Byrd v. Board of Supers of 
Jackson County, supra. 

55. Ind.—Bmley v. Schimmell, 191! 

N.E. 89, 207 Ind. 9. 

29 C.J. p 631 note 69. 

BvldexLoe 

Reviewing court on a trial de novo 
must consider report of viewers in 
proceeding to vacate highway as cor¬ 
rect when certified by auditor and in 
evidence under statute as against un¬ 
authenticated exhibit.—^Emley v. 
Schimmell, supra. 

Verdict 

' In proceedings to vacate highway 
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and establish new one, verdict for 
petitioners and against remonstrator 
on Question of utility, that proposed 
change would be of public utility, 
and fixing remonstrator's damages at 
certain sum, was sufficiently intelligi¬ 
ble so that Judgment could be pro¬ 
nounced thereon, and motion for ven¬ 
ire de novo was properly overruled, 
it not being necessary that verdict 
should expressly state that portion of 
highway sought to be vacated was 
of inutility.—Scofield v. Miller, 149 
N.B. 345, 196 Ind. 635. 

Slghly technical oxxo» in orders 
appointing reviewers in proceeding to 
vacate highway and in report do not 
reQulre reversal on trial de novo of 
Judgment vacating highway after de¬ 
cision of <xuestlon of Tittllty of road 
by two sets of viewers and Jury in 
circuit court.—^Bmley v. Schimmell, 
191 N.E. ■89, 297 Ind. 9. 

5& Ind.—^Bmley v. Schimmell, su¬ 
pra. , 

Bemottstraace settiiig’ up only inutil¬ 
ity of vacation 

In proceeding to vacate highway 
and to establish i^ew highway, wheye 
remonstrance before board of com¬ 
missioners set Tip only that proposed 
vacation and location of road would 
not be of public utility, and that per¬ 
son remonstrating would bC damaged 
in certain manner and amount, on 
appeal to circuit court, only Questions 
presented by such-Issues wore before 
circuit court for its decision.—Sco¬ 
field V. Miller, 149 N.E. 345, 196 Ind. 
.685. 

67, Ind.—^Aetna Life Ins. Co. v. 

Jones, 89 N.E. 371, 173 Ind. 149. 

29 O.J. p 531 note 59 [a]. 

Ktiinber Qualifications of poti- 

ttoners not raised baiow 

In proceedings to vacate highway 
and establish new one, where no is¬ 
sue was made or tried before com¬ 
missioners’ court as to number or 
Qualifications of petitioners, it was 
not necessary that evidence should 
be introduced or finding made on ap¬ 
peal to circuit court .with relation 
thereto.—Scofield v. Miller, 149 N.E. 
345, 196 Ind. 685. , 
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sion incident to such appeals, there is not an auto¬ 
matic stay of proceedings on appeal from the de- 
dsion of such ^ an administrative tribunal as to va¬ 
cation of a highway.5® 

Action to set aside judgment obtained by fraud. 
The rule that a new action may be maintained to 
set aside and annul a judgment obtained by fraud 
is applicable to set aside the verdict of a jury ren¬ 
dered on an appeal from an order vacating a high¬ 
way.®® 

b. Certiorari 

Certiorari Is a recognized method of reviewing pro¬ 
ceedings for the vacation of a highway, but may be de¬ 
nied where application therefor Is either premature or 
tardy or where no adequate grounds exist. On certiorari 
the usual Issues are as to the Jurlsdictfon of the tribunal 
below and whether It acted In excess of such Jurisdiction, 
and the merits of the vacation are not ordinarily open 
to review. The writ Is available In a proper case to 
parties specially interested. 

In so far as a proceeding to discontinue a high¬ 
way is judicial in its nature it is reviewable by cer¬ 
tiorari in a proper case;®® but the writ will not is¬ 
sue until the proceeding has terminated,and may 
in the sound discretion of the court be quashed 
where there was unreasonable delay in applying 
for it.®® 

To whom writ available. As a rule the writ is 
available only to a party to the proceeding,®® or to 


one who is directly interested and v/ho will suifer a 
special injury.®^ 

The petition must show that relator is a person 
entitled to the writ,®® and must state the facts con¬ 
stituting the alleged erroneous exercise of judicial 
functions or the employment of excessive jurisdic¬ 
tion with such certainty of detail as to enable the 
court, from an inspection of the averments, to de¬ 
termine whether an injury or injustice has been 
done to the petitioner by the decision or determi¬ 
nation of which he complains.®® Where the peti¬ 
tioners for a writ of certiorari to review proceed¬ 
ings as to vacation of a highway fail to attach a 
transcript of the record to their petition, it is propr 
er for the commissioners whose orders are being 
reviewed to bring the transcript of proceedings be¬ 
fore the court.®^ 

Scope and extent of review. It is the duty of the 
superior tribunal to inspect the record as it is re¬ 
turned in obedience to the writ,®® and to deter¬ 
mine whether the inferior tribunal had jurisdic¬ 
tion,®® or whether it exceeded its jurisdiction,7® or 
otherwise proceeded in violation of law.*^! Matters 
within the discretion of the inferior tribunal will 
not be reviewed.*^® A petition for a writ of certio¬ 
rari is an application to the judicial discretion of 
the court,7® and will not be granted for formal and 
technical errors only, where no real injustice has 
been done.^* 


58. Wash.—state v. Superior Court 
for Chelan County, 257 F. 231, 144 
Wash. 124. 

59. Minn.—Street t. Alden, 64 N.W. 
157. 62 Minn. 160. 64 AnLS.R. 622. 

ea Ark.—^Butler r. Blackshare, 257 
aw. 879. 162 Ark. 69. 

22 O.J. p 532 note 65. 

61m IIL—^Roberts v. Romlck, 146 HL 
App. 16. 

ea Ark.—^Butler v. Blackshare, 257 
S.W. 379. Ids Ark. 69. 
over two yean* delay 
Where a petition for certiorari to 
review an order of county court va- 
catingr part of a public road and es- 
tabllshlns: a new route, on petition 
of county road commissioners actlnsr 
as such pursuant to Spec.Acts 1919 
p 5-69, was not filed for more than 
two years, the court did not abuse 
its discretion In quashlngr the writ.— 
Butler V. Blackshare. supra. 

63. Or.—Fisher v. Union County, 72 
P. 797, 43 Or. 223- 

66. UL—Hartshorn v. Bierbom, 148 
NJB. 872, 212 HI. 275. 

29 C.J. p 532 note 78. 

Same Interest ae ffeneral pnbllo In- 
sullLoieiLt 

Parties who do not own land over 
which a vacated highway passes or 
which abuts on such hlflrhway, and 


are not parties to the proceedings to 
vacate the highway, have only such 
Interest as Is possessed by other 
members of the public residing In the 
vicinity, and cannot In their person¬ 
al or Individual capacity maintain an 
action attacking the record of the 
corporate authorities vacating the 
road, special injury being necessary. 
—^Hartshorn v. Bierbom, supra. 

66^ Iowa.—^McKinney v. Baker, 69 
N.W. 688, 100 Iowa 862. 

Or.—^Fisher v. Union County, 72 P. 

727. 43 Or. 223. 

29 C.J. p 683 note 79. 

86. Or.—^Fisher v. Union County, 
supra. 

67- Ill.—^People ex rel. Illinois Zinc 
Co. V. Lynch, 255 IlLApp. 601. 

ea Ill.—Troxell v. Dick, 74 N.B. 
694, 216 lU. 98. 

Nev.—State v. Washoe County, 12 
Nev. 17. 

N.T.—People v. Newell, 116 N.T.S. 

399, 131 App.Dlv. 555. 

29 C.J. p 532 note 67. 

Beoord In prior prooeedlngs which 
involved vacation of the same high¬ 
way but which were dismissed Is 
properly excluded from consideration 
on certiorari.—^People ex rel. Illinois 
.Zinc Co. V. Lynch, 255 IlLApp. 601. 
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69. Ill.—Troxell V. Dick. 74 N.H. 694, 
216 Ill. 28. 

Mo.—State ex rel. Meyer v. Schlotz- 
hauer, 28>6 S.W. 82. 315 Mo. 847. 

7a Mo.—State ex reL Meyer v. 

Schlotzhauer, supra. 

29 CJ, p 532 note 69. 

Oertioraxl Is properly granted 
where proof submitted under rule to 
show cause establishes debatable 
questions as to validity of vacation 
of road.—Wilmar Co. v. Board of 
Chosen Freeholders of Camden Coun¬ 
ty, 151 A 877, 8 N.J.Mlsc. 633. 

Certiorari Is properly denied where 
the record as a whole shows every 
Jurisdictional fact and fails to show 
any act In excess of Jurisdiction. 

HL—^People ex reL Illinois Zinc Co. 

V. Lynch, 255 IlLApp. 601. 

Mo.—State ex rel. Meyer v. Schlotz¬ 
hauer. 286 S.W. 82, 315 Mo. >347. 

71. IIL—Troxell v. Dick, 74 N.E. 694, 
216 Ill. 98. 

29 C.J. p 532 note 70. 

72. Mass.—Commonwealth v, Rox- 
bury, 8 Mass. 457. 

'29 C.J. p 532 note 74. 

73- Masa—^Holden v. Berkshire, 7 
Mete. 561. 

29 C.J. p 532 note 75. 

74. Masa—^Holden v. Berkshire, su¬ 
pra. 
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Evidence, The burden of proof rests on the one 
yeeking to set aside proceedings as to vacation of 
a highway,*^® and lack of jurisdiction or illegality 
in the proceedings below may be shown by evidence 
dehors the record."^® The court properly excludes 
evidence offered relative to abandonment or utility 
of the road.'^'^ Moreover, it has been held that cer¬ 
tiorari in road proceedings brings up only the rec¬ 
ord, of which the evidence forms no part,*^® and, 
therefore, the appellate court has no power to re¬ 
view the questions of fact passed on by the court 
below.*^® 

§ 127. -Injunction 

An Injunction will lie In a proper case to prevent the 
vacation of a highway, as where the vacating tribunal 
exceeded its jurisdiction, and persons having a special 
Interest In the matter are entitled to petition for Injunc¬ 
tive relief. 

In a proper case injunction will lie to prevent a 
proposed vacation of a highway,as where the 
proceedings for vacation were void for want of 


jurisdiction,®^ or where no provision exists for 
awarding compensation,®® or where compensation is 
provided for but not allowed.®® 

A court of equity lacks power to control by in¬ 
junction the discretion of the proper officers of a 
county in the vacation of public highways,®^ unless 
such discretion has been abused.®® Mere apprehen¬ 
sion that a highway is about to be vacated is not 
sufficient ground for interference by injunction.®® 

Necessity for special interest. In order to enti¬ 
tle one to the issuance of an injunction, it must ap¬ 
pear that he will suffer a special injury, not sus¬ 
tained by the general public,®*^ and the burden is on 
plaintiff to establish such fact.®® Deprivation of 
access to one's property resulting from vacation of 
a highway may furnish the special interest or in¬ 
jury essential to injunctive relief;®® but it is gen¬ 
erally held that one whose property does not abut 
on the closed section of a highway may not secure 
injunctive relief where he still has reasonable ac¬ 
cess ^.0 the general highway system.®® Owners ac- 


75. Or.—Heuel v. Wallowa County, 
149 P. 77, 76 Or. 3B4. 

Wban Imrden of proof nnlmportaiLt 
The question on whom rests the 
burden of proof becomes unimportant 
when the transcript of the record Is 
before the court and both parties 
are bound thereby as far as the Is¬ 
sue of Jurisdiction Is concerned.— 
People ex rel. Illinois Zinc Co. v. 
Lynch, '255 llLApp. 601. 

76. Pa.—Frost V. Scott, 12 Pa-Dlst 

'33'9. I 

29 C.J. P 532 note 71 [aj. 

77. Mo.—State ex rel. Meyer v. 
Schlotzhauer, 286 S.W. 82, 315 Mo. 
347. 

78. Pa.—^In re Big Run Road, 47 Pa. 
Super. 166. 

29 C.J. p 632 note 72. 

79. N.T.—People v. Newell, 115 N. 
T.S. '399, 131 App.Div. 555. 

Pa,—In re West Donegal Tp. Road, 
21 Pa.Super. 620. 

29 C.J. P 532 note 73. 

TaUnro to awavd damages held not 
ground for grant pf certiorari under 
evidence.—^People ex rel. Illinois Zinc 
Co. V. Lynch, 255 Ill.App. 601. 

View 

Where the record discloses that 
commissioners examined and viewed 
the roads involved, petitioners for 
certiorari are not in a position to 
claim that certiorari should be grant¬ 
ed for lack of view as required by 
statute.—^People ex rel. Illinois Zinc 
Co. V. Lynch, supra. 

80. Fla.—^Daugherty v. Latham, 174 
So. 417, 128 Fla. 271. 

—MoflElt V. Brainard, 60 N.W. 
226, 92 Iowa 122, 26 L.R.A, 821. 


GTOUBLds for iBjUXLOtiOlL BhOWIl 

Agreement by parties dividing land 
that fenced public road should be 
and remain public road was alone 
sufficient to authorize enjoining clos¬ 
ing it; dedication of road and use 
by public for forty-nine or fifty years 
was also by itself sufficient to Jus¬ 
tify granting injunction against clos¬ 
ing it—Souder v. Hicks, 243 P. 1004, 
120 Kan. 515. 

Bvldsnoe wamuitixLg denial of 

Junotion I 

In suit to compel reopening of road 
which was closed as a condition of 
acceptance by the state of convey¬ 
ance of land on both sides of road 
for state park, wherein members of 
state park board were sued as in¬ 
dividuals only, evidence established 
that county commissioners' court and 
members of state park board had act¬ 
ed in good faith under statutes re¬ 
lating to discontinuance of highways 
and establishment of state parks, and 
injunctive relief was denied.—Boyd 
V. Dillard, Tex.Civ.App., 151 S.W.2d 
847, error dismissed, Judgment cor¬ 
rect 

81. Iowa.—^Moffit V. Brainard, 60 N. 
W. '226, 92 Iowa 122, 26 L.R.A. 821. 

29 CJ. p 53*3 note 85. 

82. Ohio.—Grinnell v. Portage Coun¬ 
ty, 27 Ohio Cir.Ct 118. 

83. Ohio.—McQuigg v. Culllns, 47 N. 
B. 595, 56 Ohio St 649. 

84. Neb.—Stone v. Nebraska City, 
122 N.W. 63, 84 Neb. 789. 

Tex.—^Boyd v. Dillard, Civ.App., 151 
S.W.2d 847, error dismissed, Judg¬ 
ment correct 

85. Tex.— Porter v. Johnson, Civ. 
1 App., 140 S,W. 469. 

1063 


88. Kan.—^Troy v. Doniphan County, 

4 P. 1009, 32 Kan. 507. 

87. N.M.—^Mandell v. Board of 
Com'rs of Bernalillo County, 99 P. 

2d 108, 44 N.M. 109. 

Wash.—^McGrath v. Stevenson, 77 P. 
2d 608, 194 Wash. 160—Olsen v. 
Jacobs, 76 P.2d 607. 193 Wash. 506. 

29 C.J. p 533 note 89. 

No injury not common to general 
public 

■Where there is no injury suffered 
by owners of adjoining or near-by 
property not common to all former 
users of road, such an owner, not of 
the abutting property owner class, is 
not entitled to injunctive or other re¬ 
lief against proposed closing.—^Man- 
dell V. Board of Com’rs of Bernalillo 
County, 99 P.2d 108, 44 N.M. 109. 

88h Iowa.—Sawyer v. Meyer, 45 Iowa 
152. 

89. Fla.—^Daugherty v. Latham, 174 
So. 417, 128 Fla 271. 

Dismissal for want of equity errone¬ 
ous 

Dismissal for want of equity of 
bill to enjoin closing of a public 
highway held erroneous, where com¬ 
plainant alleged that highway was 
her only means of ingress to, and 
egress from, her farm, that closing 
would deprive her of means t©- trans¬ 
port her farm products and necessi¬ 
ties of life to market, and that high¬ 
way was closed for benefit of other 
private property owners and in an 
effort to deprive complainant of high¬ 
way’s usa—^Daugherty v. Latham, 
supra 

90, N.M.—Mandell v. Board of 
Com’rs of Bernalillo County, 99 P- 
2d 108. 44 N.M. 109. 
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quiring title to property solely for the purpose of 
preventing discontinuance of a road have been held 
to have no equity to do so, even if closing the road 
deprives them of access to their property.^l 

Existence of other remedy. In accordance with 
the general rule, injunction will not lie to restrain 
the vacation of a highway, if an adequate remedy 
at law exists,®^ and injunction may be denied where 
complainant had an adequate remedy by appeal or 
certiorari,although where proceedings to vacate 
a highway are void for want of jurisdiction the 
remedy by certiorari is not exclusive and injunc¬ 
tion may lie.®^ Petitioners who lack the right of 
appeal from an order relative to vacation of a high¬ 
way may be entitled to injunctive relief.® ® 

Parties, A number of persons similarly affected 
by a threatened discontinuance of a highway may 
join in a suit to restrain such a discontinuance.®® 
One opposing the grant of an injunction against va¬ 
cation of a highway, which injunction was sought 
to protect means of access over the highway to com¬ 
plainant’s property, may not intervene in the in¬ 
junction suit for the purpose of adjudicating pri¬ 
vate rights to use the way as between intervener 
and complainant.® 7 

Laches, The right to an injunction against va¬ 
cation of a road may be barred by laches.®® 

Effect as stay, Iii the absence of a restraining 
order or temporary injunction, the mere pendency 
of an action in equity wherein one seeks the setting 


aside of a vacation of highways and the enjoining 
of further action in pursuance of a board’s orders 
as to vacation has no supersedeas effect and does 
not of itself stay further proceedings relative to 
such vacation.®® 

§ 128. - Costs 

Costs In proceedings relative to vacation of highways 
aro ordinarily allowed only where authorized by statute. 

Costs may be awarded in connection with pro¬ 
ceedings for vacation of a highway in compliance 
with the general principles governing the matter of 
costs and under express or implied statutory au¬ 
thority for their award in proceedings of this char¬ 
acter but in the absence of statutory authority for 
their award costs may be denied.® 

§ 129. Operation and Effect of Vacation 

In general the effect of the abandonment or vacation 
of a highway Is to terminate further liability on the 
part of the authorities for Its maintenance and repair, but 
not to terminate private easements. 

When a public highway is vacated or abandoned 
according to law by the highway authorities they 
are, in the absence of contrary provisions of the 
statute, relieved of a further duty to maintain and 
repair it,® and, as shown infra § 137, the rights of 
the fee owner are restored. In the absence of con¬ 
trary statute,^ private easements are, however, not 
terminated® and the private right of owners on 
the highway to use the old road for the purposes 
of ingress and egress persists.® As i general rule 


91. Wis.-^unneen v. Kalscheuer, i 
206 KW. 0l7, 188 -Wls. 448. 
fifl. Iowa.—Kroegrer v. Walcott, 76 
N-W. 841—^Mcljachlan v. Gray, 74 
N.W. 773. 105 Iowa 259. 

29 C.J. p 638 note 82. 

S3. Arlc.—Stumpir v. Louann Provl- 
aion Co.. 592 S.W. 196, 173 Ark. 192. 
Iowa.—^McLachlan v. Gray, 74 N.W. 
773, 105 Iowa 259. 

Ohio.—Williams y. Chesapeake & O. 
Ry. Co., 7 N.E.2d 570, 54 Ohio App. 
348. 

29 C.J. p 638 note 82 Ca3. 

94. lowa—Moffit V. Bralnard, 60 N. 
W. 236, 92 Iowa 123, 26 L-ILA. 821. 

29 CJ. p 538 note 85 [a]. 

95. Mich.—Patterson v. Township 
Board of Ravenna Tp., 201 N.W. 
188, 229 Mich. 183. 

96. Tex.—^Porter v. Johnson, Civ. 
App., 140 S.W. 469. 

97. Fla.—^Daugherty v. Latham, 190 
So. 742, 189 Fla. 477. 

Con t acoveoesy not zelevaat to puzpoM 
of suLt 

Where the purpose of a suit for 
fadunctlon is' to' adjudicate whether 
a hoard of county commissioners, In 


the exercise of the Jurisdiction re¬ 
posed In It, may close and abandon an 
old road and establish a new one, the 
Question of private rlgrhts between 
complainant and an Intervener In re¬ 
spect of Ingress to, and egress from, 
lands used as a home or for agri¬ 
cultural purposes is not Involved and 
there can be no adjudication In such 
as a suit as to the rights of such par¬ 
ties as against each other.—^Daugh¬ 
erty V. Latham, 190 So, 742, 189 Fla 
477. 

98L Ohio.—Williams v. Chesapeake & 
Ohio Ry. Co., 7 N.B.2d 670, 54 Ohio 
App. 343. 

9^ Wash.—State v. Superior Court 
for Chelan County, 257 P. 2*31, 144 
Wash. 124. 

1. N.H.—^In re Barrington, 19 N.H. 
399. 

29 C.J. p 533 note 93. 

2. Wls.—Warren v. Wausau, 28 N. 
W. 187, U Win. 206. 

3. Ohio.—McQulgg V. Cullins, 47 N. 
E. 596. 56 Ohio St 649. 

S.C.—State V. Hughes, 145 S.E. 297, 
147 S.C. 452. 

28 C.J. p 534 note 1. 
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4L N.T.—Barber v. Woolf, 109 N.B. 

868, 216 N,T. 7. 

29 C.J. p 534 note 3 [a]. 

9. Ohio.—^McQulgg v. Cullins, 47 N. 

E. 685, 66 Ohio St 649. 

Tenn.—Jackson v. Hutton. 15 Tenn. 

App. 281. 286, oltlng Oozpns JnzlB. 
Tex.—^Meyer v. Galveston, H. & S. 
A Ry. Co., Com.App., 60 S.W.2d 
268, reversing, CivA-Pp., 30 S.W. 
2d 936. 

Wash.—Howell v. King County, 134 
P.2d 80. 

29 C.J. p 534 note 4. 

6. Okl.—Thomas v. Farrier, 65 P.2d 
526, 179 Okl. 268. 

Tenn.—Current v. Stevenson, 116 S. 
W.2d 1026, 173 Tenn. 250—Jackson 
V. Hutton, 15 Tenn.App. 281. 

Tex.—Spradley v- BtaJl, Civ.App., 67 
S.W.2d 182, denying rehearing 64 
S.W.2d 1054. 

Basement shown by prolonged us¬ 
age of old roa.d as right of way.— 
Jackson v. Hutton, 15 Tenn.App. 281. 
Other means of Ingress or egress 
Notwithstanding the abandonment 
of a highway, one to whom the strip 
[ of ground involved belongs, ahd who 
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the abandoned road cannot be closed without the 
consent of those over whose land it passes or 
whose property fronts thereon.^ Where a highway 
is abandoned and relocated entirely on the land of 
an abutter, the opposite abutter upon the road as it 
was originally located has no right to cross that part 
of the bed of the old highway which was not lo¬ 
cated on his land except where the facts would re¬ 
quire the operation of the right of necessity.^ The 
easement of the public in a prescriptive way, which 
has been extinguished by the location of a highway, 
is not revived or restored by the subsequent discon¬ 
tinuance of the highway.9 

Construction of order. An order vacating or 
changing one of two roads established on the same 
line will not operate to vacate or change both, but 
will be confined in its effect to the one it purports 
to vacate or change.^® 

When vacation or discontinuance complete. The 
discontinuance is complete, it seems, on the making 
of the adjudication without an actual shutting up of 
the road or an exclusion of travel therefrom.i^ A 
judgment closing a portion of an old highway and 
directing the opening of a new highway, under a 
proposal for a change of location, does not effect 
a legal closing of the old.highway until the new 
one has been opened, and, where a new highway 
is to be laid out to take the place of an old high¬ 
way, the latter may not be fenced up by the owners 
of the land until the new highway is made fit for 
travel,13 and it is sometimes so provided by stat- 
ute.w 


Effect of continued user. After-abandonment a 
highway cannot be regarded as a public highway 
merely because it is used by the public imder a defi¬ 
nition demanding that public highways be main¬ 
tained by the public, as discussed supra § 1, since 
maintenance of a road by members of a community 
on their own responsibility and initiative is not suf- 
ficient.i3 In a proper case an injunction may issue 
to prevent further use of a vacated road.i* 

Estoppel to attack abandonment. Where a high¬ 
way is once legally abandoned, its status as a legal 
highway may be challenged by anyone,!'^ notwith¬ 
standing he may be estopped to attack the validity 
of the highway.18 Landowners adjoining an old 
road abandoned under a void order are not estopped 
to attack the validity of the proceedings by the fact 
that they had signed a petition to open a new road 
and had worked thereon.i® 

Obstruction and encroachment. The effect of 
vacation or abandonment of a public highway on li¬ 
ability for encroachment thereon or obstruction 
thereof is considered infra § 219. AVhen the order 
discontinuing the highway directs, that it be kept 
open as a private right of way, the owner of the 
fee has no right to close it.30 

Reestablishment. Where a highway has been 
lawfully discontinued it may not be reestablished 
without setting aside the discontinuance or making 
a new statutory establishment, or a new dedication 
by the owner, and recognition or acceptance by the 
proper public authorities in the manner provided by 
law.3i 


C, ABANDONMENT 


§ 130. In General 

The right of the public to the use of a public high¬ 
way may be lost by abandonment. 


While “once a highway always a highway” is an 
ancient maxim of the common law, 22 nevertheless, 
as far as the public is concerned, the right to a pub¬ 


is afforded a way of Ingress to and 
egress from his property, has such 
a special interest as will permit him 
to maintain an action to prevent its 
obstruction, and this although he has 
an equally good or better way of in¬ 
gress and egress by another highway. 
—Thomas v. Farrier, 65 P.2d 626, 179 
OkL 263. 

7. S.C.—State v. Hughes, 146 S.iE3. 
297, 147 S.C. 462. 

Right of fee owner to close road see 
infra S 137. 

8. S.C.—^Andrews v. McDade, 21 S.R 
2d 202, 201 S.C. 24. 

9. Me.—In re Old Orchard R. Cross¬ 
ing, 39 A. 478, 91 Me. 185. 

29 C.J. p 534 note 5. 

10. Iowa.—Larkin v. Harris, 36 Iowa 
98. 


N.J.—^Attorney General v. Morris & 
F. R. Co., 19 N.J.FQ. 886. 

29 C.J. p 534 note 6. 

11. Masa—Coakley v. Boston & M. 
R. Co., 33 N.E. 930, 159 Masa 32. 

29 C.J. p 638 note 96. 

12. Ky.—^Hays v. Madison County, 
118 S.W.2d 197, 274 Ky. 116. 

13. Idaho.—Rasmussen v. Silk, 143 
P. 526, 26 Idaho 841. 

Wls.—Witter V. Damitz, 61 N.W. 676, 
81 Wis. 285. 

29 C.J. p 638 note 97. 

14. Mo.—Phelps V. Pacific R. Co., 61 
Mo. 477. 

Pa.—In re Londonderry Tp. Roads, 
18 A. 128, 129 Pa. 244. 

29 C.J. p 534 note 98. 

15. H.C.—Cohoon v. Houghton, 1 S.B. 
2d 862, 216 N.C. 116. 
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16. Pa.—Central R. Co. of New Jer¬ 
sey V. Hoover, 84 Luz.Leg.Reg. 1. 

17. Wls.—State v. Halvorson, 206 N, 
W. 426, 187 Wls. 611. 

18L Wls.—State v. Halvorson, supra. 

19. Ky.—Stephens v. Hubbard, 27 
S.W.2d 666, 234 Ky. 115. 

2a Miss.—^Hatch v. Monroe Coun¬ 
ty, 56 Miss. 26. 

Right of fee owner to close gener¬ 
ally see infra S 137. 

21. W.Va.—^Yates v. Town of West 
Grafton. 11 S.B. 8, 33 W.Va. 607. 

29 C.J. p 533 note 96. 

22. Ind.—^McRoberts v. Vogel, 196 
N.K 417, 100 Ind.App. 303, 

Iowa.—Clare v. Woyan, 216 N.W. 739, 
740, 204 Iowa 1021, citing Coxpfos 
Jnxis. 
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lie highway may be lost by abandonment, ^3 subject 
only to the limitation that the abandonment shall not 
injure vested rights.^* To effect an abandonment 
there must be an intention to abandon.25 

It is presumed that a highway, once shown to ex¬ 
ist, continues to exist.36 Abandonment is a fact 
which must be proved^^ and the burden is on the 
one who asserts abandonment to prove it^S by clear 
and satisfactory evidence.^3 Abandonment may be 
shown by evidence of matters in pais, as well as 
by proceedings in court, or other public records-^® 
The minutes of the board of highway supervisors 
for successive years have been held to show aban¬ 
donment of a road,31 while a person’s repeated ef- 
' forts to secure the vacation of a highway may con¬ 
stitute an admission that the road has never been 
* abandoned.33 

State highway systems, state highways, and state 
aid roads. The questions of abandonment incidental 


to the establishment of state highway systems and 
state highways or state aid roads are considered in¬ 
fra § 179. 

§ 131. By Nonuser 

a. In general 

b. Of part of width 

a. In General 

Nonuser of a public highway may, under certain cir¬ 
cumstances, constitute an abandonment, and fn some Ju¬ 
risdictions statutes expressly provide that nonuser of a 
highway for a designated period of time operates as an 
abandonment. 

Nonuser will not, as a general rule, operate to 
discontinue a legally established highway,33 unless 
coupled with affirmative evidence of an intent to 
abandon.3^ Especially is this so when there is no 
use of the premises adverse to the right in the pub- 


N.C.—Long V. Melton, 10 S.E!.2d 699, 
218 N.C. 94—Davis V. Alexander, 
162 S.B. 372. 202 N.C. 130. 

29 C.J. p 534 note 8. 

S3. Iowa.—Clare v. Wogaji, 216 N. 

W. 739, 204 Iowa 1021. 

29 C.J. p 534 note 9. 

Maxim “once a Mgbway always a 
highway” gives way to rules of law 
concerning the abandonment or va¬ 
cation of a highway.—Chicago & B. 
L Ry. Co. V. Road DlsL No. 10, 187 
N.B. 156, 363 Ill. 160. 

Nonnser, adverse possession, and 
sometimes estoppel may be consid¬ 
ered In determining abandonment of 
highway.—Clare v. Wogan, 216 N.W. 
739, 204 Iowa 1021. 

Abandonment by nonuser see Infra 
S 131. 

-Loss by adverse possession see Ad¬ 
verse Possession § 16. 

Wlierthec highway has been aban¬ 
doned Is gnestlon of law and fact to 
be tested by rules of law announced 
‘ by supreme court or provided by stat¬ 
utes.—Chicago & B. I. Ry. Co. v. Road 
Diet. No. 10, 187 N.B. 166, 363 Ill. 160. 
2A. Mo.—Johnson v. Rasmus, 141 S. 

W. 690, 237 Mo. 686. 

Rights of abutting owners see supra 
S 129. 

S5. Mo.—^McBneny v. Gerlach, App., 
142 S.W.2d 1095. 

Or.—^Macleay Estate Co. v. Curry 
County, 272 P. 263, 127 Or. 366. 

29 C.i. p 634 note 11. 

93. TJ.S.—Central Pac. Ry. Co. v. 
Alameda County, 52 S.Ct. 225, 284 
U.S. 463, 76 L.Bd. 402, affirming 
' Central Pac. Ry. Co. v. Alameda 
County, 299 P. 76. 212 Cal. 348, cer¬ 
tiorari granted 52 S.Ct. 24, 284 U. 
S. 603, 76 L.Bd. 517. 

N-T.—^Avoca Soil Improvement Co. v. 


Wilber, 245 N.T.S. 66. 137 Misc. 827 
—Beisheim v. People, 39 N.T.S.2d 
333. 

27. Iowa.—Clare v. Wogan, 216 N.W. 
739, 204 Iowa 1021. 

28. U.S.—Central Pac. Ry. Co. v. 
Alameda County. 52 S.Ct. 226, 284 
U.S. 463. 76 L.Ed. 402, affirming 
Central Pac. Ry. Co. v. Alameda 
County, 299 P. 76, 212 Cal. 348. cer¬ 
tiorari granted 52 S.Ct 24, 284 U. 
S. 603, 76 L.Bd. 617. 

Mo.—^Rosendahl v. Buecker, App., 27 
S.W.2d 471. 

N.Y.—Trainer v. Lewis, 277 N.Y.S. 16. 
243 App.Dlv. 630—Avoca Soil Im¬ 
provement Co. V. Wilber, 245 N.Y. 
S. 65, 137 Misc. 827. 

N.C.—^Long V. Melton, 10 S.B.2d 699, 
218 N.C. 94. 

Or.—^Macleay Estate Co. v. Curry 
County, 272 P. 263, 127 Or. 366. 

29 C.J. p 634 note 12, p 500 note 39. 
Burden of showing authority for 
abandonment 

'Whoever asserts a discontinuance 
of a highway once lawfully estab¬ 
lished . . . assumes the burden 
of showing, not only the actual al¬ 
teration and abandonment, but by 
what authority that result was pro¬ 
duced."—^Dudding v. White, 96 S.B, 
942, 944, 82 W.Va. 542. 

89. Or.—^Macleay Estate Co. v. Cur¬ 
ry County, 272 P. 263, 127 Or. 366. 
29 C.J. p 534 note 13. 

Evidence held sufficient 
Me.—Piper v. Voorhees, 165 A. 666, 
130 Me. 305. 

Mich.—^Meyer v. Meldruxn, 211 N.W. 
658, 237 Mich. 318. 

N.Y.—Schuyler v. Town of Angelica, 
242 N.Y.S. 78, 137 Misc. 190, af¬ 
firmed People ex rel. Schuyler v. 
Town of Angelica, 248 N.Y.S. 806, 
232 App.Dlv. 718. 
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Okl.—Salyer v. Jackson, 282 P. 412, 

105 Okl. 212. 

29 C.J. p 534 note 13 [a]. 

Evidence held Insuffloient 
Minn.—^Freeman v. Township of Pine 
City, 286 N.W. 299, 206 Minn. 309 
—Hopkins V. Dahl, 236 N.W. 706, 
183 Minn. 393. 

Mo.—^Rosendahl v. Buecker, App., 27 
S.W.2d 471. 

Tenn.—Cheatham County v. Baker, 64 
S.W.2d 31. 16 Tenn.App. 1. 

Wis.—State ex rel. Young v. Ma- 
resch, 273 N.W. 226, 226 Wis. 226. 
29 C.J. p 634 note 18 [b]. 

80l Mo.—Johnson v. Rasmus, 141 S. 
W. 590, 237 Mo. 586. 

31. Miss.—^Noxubee County v. Long, 

106 So. 83, 141 Miss. 72. 

32. Or.—Macleay Estate Co. v. Cur¬ 
ry County, 272 P. 263, 127 Or. 356. 

33. Ga.—Barham v. Grant, 196 S.E. 
43, 185 Ga. 601. 

Ill.—Chicago & B. I. Ry. Co. v. Road 
Dlst. No. 10, 187 N.B. 166, 353 Ill. 
160. 

Iowa.—Clare v. Wogan, 216 N.W. 

739, 204 Iowa 1021. 

Mont.—French v. Lewis and Clark 
County, 288 P. 455, 87 Mont 448. 
P£L—^Lenhart v. Wright, 133 A. 496, 
286 Pa. 361. 

R.I.—Wall V. Bisenstadt, 154 A. 661, 
61 RI. 339—Gill V. Town Council 
of Jamestown, 138 A. 806, 47 RI. 
426. 

29 C.J. p 534 note 15. 

34. Iowa.—^Robinson v. Board of 
Supers of Davis County, 269 N.W. 
921, 222 Iowa 663. 

Okl.—Johnston v. Town of Yukon ex 
reL Dobry, 112 P.2d 869, 870, 188 
Okl. 632, citing Corpus Juris. 

29 C.J. p 535 note 16. 
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lic.85 On the other hand, many cases hold that, in¬ 
asmuch as a way may be obtained and established 
by user, it may also be lost to the public by non- 
user.3« Thus it is said that the law will raise a pre¬ 
sumption of an extinguishment of the right when 
the road has not been used for a long period, 
even in the absence of other circumstances indicat¬ 
ing an intention to abandon ;88 and if there has 
been in the meantime some act done by the owner 
of the land charged with the easement inconsistent 
with, or adverse to, the right, a much stronger pre¬ 
sumption of extinguishment will arise.®^ 

By statute in some states nonuser of a highway 
for a designated period operates as an abandonment 
thereof,even though the original closing may 
have been wrongful.41 The abandonment by the 
public must be complete and entire to work a va¬ 
cation ;42 there is no abandonment where the pub¬ 
lic continues to use the way under a claim of 
right.4® A transient or partial nonuser will not 
suffice,44 although the nonuser need not extend the 
entire length of the road in order to fall within such 
a statutory provision.45 The abandonment of a part 
of a highway, regardless of the proportion it bears 


to the total length, does not constitute an abandon¬ 
ment of the portion still used,46 even though that 
portion is a cul-de-sac.47 

Duration of nonuser. Ordinarily an abandonment 
is not deemed to be established when the period 
of nonuser is less than the period necessary to es¬ 
tablish adverse possession, except where a new 
highway has been opened and established in place 
of the one abandoned ;48 and, while courts have 
occasionally refused to name any fixed period of 
time as necessary to constitute an abandonment by 
nonuser,49 in some cases the statutory period of pre¬ 
scription has been stated to be necessary.®® Fur¬ 
ther, it has been held that until a highway dedicat¬ 
ed to the public is needed for actual public use, no 
mere nonuser, however long continued, will effect 
an abandonment.®! 

Qualified abandonment. Where the statute so 
provides, in case a highway, while not entirely dis¬ 
used, is only slightly traveled there may be a quali¬ 
fied abandonment of it by the highway authorities 
on filing a certificate declaring such qualified aban- 


Necessity xxt Intent to abandon see 
supra S ISO. 

35. Iowa.—^Davies v. Huebner, 46 
Iowa 674. 

29 C.J. p 686 note 17. 

36. Ark.—^Meek v. Love, 122 S.W.2d 
606. 197 Ark. 394. 

Iowa.—^Arthur v. Wright County, 186 
N.W. 602, 192 Iowa 683. 

Mich.—^Meyer v. Meldruzn, 211 N.W. 

658, 237 Mich. 818. 

29 C.J. p 635 note 18. 

37. N.Y.—^Lembeck 6; Betz, Bagle 
Brewing Co. v. Bosensteln, 158 N. 
T.S. 999, 168 App.Dlv. 668. 

29 C.J. p 685 note 19. 

3a Ga.—^Kelsoe v. Oglethorpe, 48 S. 
E. 366, 120 Ga. 951, 102 Am.S.R. 
138. 

39. Ga.—^Kelsoe v. Oglethorpe, su¬ 
pra. 

40l Mo.—G etting v. Pollock, 176 S. 

W. 222, 189 Mo.App. 263. 

29 C.J. p 535 note 23. 

JjL New Tozk 

(1) A public highway not used as 
such for six years ceases to be such 
under L.1890 c 568 § 99, Highway 
L. (ConsoLL. c 25) 5 234, now 9 205. 
—City of New Rochelle v. New Ro¬ 
chelle Coal & Lumber Co., 224 N.Y. 
696, 121 N.E. 270—Avoca Soil Im¬ 
provement Co. V. Wilber, 245 N.Y. 
S. 65, 137 Misc. 827—29 C.J. p 535 
note 28 [f] (1). 

(2) The statute does not apply 
where the fee Is vested in the pub- 
11a—Silver Beach Realty Corpora¬ 
tion v. Geelan, 204 N.Y.S. 701, 122 


Mlsa 644—29 C.J. p 585 note 23 [f] 

( 8 ). 

(3) The certificate of a town su¬ 
perintendent in declaring an abandon¬ 
ment under the statute Is a mere 
ministerial act, and is open to attack 
on proof that the facts on which it 
Is based are nonexistent.—Trainer 
V. Lewis, 277 N.Y.S. 15, 243 App.Dlv. 
630—^Avoca Soil Improvement Co. v. 
Wilber, supra. 

(4) Notice should be given to those 
living on the highway before it Is 
declared to be abandoned.—^Avoca 
Soil Improvement Co. v. Wilber, su¬ 
pra—^People ex reL De Groat v. Mar- 
lett, 88 N.Y.S. 962, 41 Mlsa 151. 

(5) All the requirements of the 
statute must be strictly complied 
with to make the certificate of aban¬ 
donment effectiva—^Avoca Soil Im¬ 
provement Co. V. Wilber, supra. 

In WlBoonsliL abandonment of high¬ 
way by virtue of statute can occur 
only when it has been entirely aban¬ 
doned as route of travel and when 
no highway funds have been expend¬ 
ed on It for five years.—State ex rel. 
Young V. Maresch, 278 N.W. 225, 225 
Wls. 226. 

4L N.Y.—Trainer v. Lewis, 277 N.Y. 

S. 15, 248 APP.D1V. 630. 

29 C.J. p 636 note 24. 

42. Mich.—^Littlejohn v. Corey, 236 
, N.W. 809, 264 Mich. 111. 

29 C.J. p 686 note 25. 

43. Ill.—^Hansen v. Green, 118 N.E. 
982, 275 Ill. 221. 
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N.Y.—^Kayner v. Brown, 162 N.Y.S. 
986, 1121, 167 APP.D1V. 958. 

User mnst be along tho lines of 
the existing street to prevent aban¬ 
donment.—Schuyler v. Town of An¬ 
gelica, 242 N.Y.S. 78, 137 Mlsa 190, 
affirmed People ex rel. Schuyler v. 
Town of Angelica, 248 N.Y.S. 806, 
232 App.Dlv. 718. 

44. Mich.—^Littlejohn v. Corey, 285 
N.W. 809, 264 Mich. Ill, 

29 C.J. p 586 note 27. 

46. N.Y.—Schuyler v. Town of An-i 
gellca, 242 N.Y.S. 78, 187 Mlsc. 190, 
affirmed People ex rel. Schuyler v. 
Town of Angelica, 248 N.Y.S. 806, 
232 App.Dlv. 718. 

29 C.J. p 536 note 28. 

46. Mo.—^Proctor v. Proctor, 4 S.W. 
2d 882, 222 Mo.App. 21. 

Wash.—Foster v. Bullock, 60 P.2d 
892, 184 Wash. 264. 

29 C.J. p 635 note 18 [a]. 

47. Wash.—^Foster v. Bullock, supra. 

4«. Mich.—Lyle v. Lesia, 81 N.W. 

23, 64 Mich. 16. 

29 C.J. p 586 note 29. 

49. Conn.—Grelst v. Amrhyn, 68 A. 
621, 80 Conn. 280. 

29 C.J. p 686 note 30. 

50. Ark.—^Meek v. Love, 122 S.W.2d 
606, 197 Ark. 394. 

29 C.J. p 536 note 31. 

61* Minn.—Parker v. St Paul, 60 N. 

W. 247, 47 Minn.' 317. 

29 C.J. p 536 note 32. 

Abandonment by failure to open 
I highway see Infra 9 182.' : 
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donment.52 The effect of such abandonment is to 
render it no longer necessary to work the road at 
public expense although it does not cease to be a 
highway, and, although no person is required to 
keep any part of it in repair, its use as a highway 
cannot be impaired or obstructed.^s One owning 
land upon a highway cannot, after a qualified aban¬ 
donment in accordance with such a statute, recover 
damages therefor.^^ Where there is a right of ac¬ 
tion, it accrues at the time of the abandonment.®5 
The right to object to a certificate of qualified aban¬ 
donment on the ground that the then existing facts 
did not warrant it may be lost by a failure to com¬ 
mence a proceeding within a reasonable time after 
the certificate is filed.®® 

h. Of Part of Width 

The failure of the public to use the entire width of a 
legally laid out and established highway does not of it¬ 
self constitute an abandonment of any portion of It. 


If a highway is legally laid out and established, 
the mere fact that the public does not use it to its 
entire width will not of itself constitute an abandon¬ 
ment of any portion thereof.®*^ The rule is the 
same whether or not the road is fenced by the ad¬ 
joining landowners.®® Encroachments on a high¬ 
way continually used cannot be legalized by mere 
lapse of time; the limited use will not lessen the 
right of the public to use the entire width of the 
road whenever the increased travel and exigencies 
of the public render this desirable.®® A statute pro¬ 
viding that all roads that have not been opened or 
used within a certain time shall be deemed vacated 
does not apply so as to vacate a part of the width 
of a road not actually used,®® but such a statute has 
been held to apply to a part of the width where such 
part was never in fact opened or worked.®^ 

A statutory reduction in the width of a highway 


52. N.T.—^People ex rel. Melenback- 
er V. Hubbell, 144 N.Y.S. 219, 82 
Mlsc. 624. 

3)iit7 to order abaxLdoxuiLesLt 

The superintendent of hig:hways 
has the duty to order abandonment 
when conditions specified in the stat¬ 
ute appear.—^Kruse v. Town of Ash¬ 
ford, 20 N.Y.aSd 852, 174 Mlsc. 367. 
Oooaslosal use 

(1) Casual use of road and Isolated 
payment by town authorities to own¬ 
er of adjoining’ premises do not es¬ 
tablish existence of highway, where 
road had been neglected by public 
for sixty years.—Swezey v. Berry, 
267 N.Y.a 365. 143 Misc. 372. 

(2) Occasional use of highway by 
some wayfarer or hunter who might 
occasionally drift along does not pre¬ 
vent abandonment.—Schuyler v. Town 
of Angelica, 242 N.Y.S. 78, 137 Mlsc. 
190, affirmed People ex rel. Schuyler 
V. Town of Angelica, 248 N.Y.S. 806, 
232 App.Div. 718. 

Ocoupied premises 

There may be a qualified abandon¬ 
ment under such a statute although 
there are occupied premises on the 
highway.—^Kruse v. Town of Ash¬ 
ford, 20 N.Y.a2d 852, 174 Mlsc. 367. 

CkmdnslTeness of oertliloate 

(1) A certificate of qualified aban¬ 
donment filed in accordance with the 
statute by highway officers is not 
conclusive unless made so by statute, 
but Is an admin^tmtiye aot open to 
attack on proof that the facts on 
which it was based were nonexistent. 
—Salisbury v. Rogers, 298 N.Y.S. 670, 
252 App.Div. 223. 

<2> The burden of proving that the 
requisite facts do not exist which 
authorize the filing of a certificate 
of qualified abandonment is on the 
person attacking the certificate.— 


Kruse v. Town of Ashford, 20 N.Y.S. 
2d 852, 174 Mlsc. 367. 

53. N.Y.—People ex reL Melenback- 
er V. Hubbell, 144 N.Y.S. 219, 82 
Mlsc. 624. 

54. N.Y.—^Kruse v. Town of Ashford, 
20 N.Y.S.2d 852, 174 Misc. 867. 

Where aooess remains 

In case of a qualified abandonment, 
where an owner’s property is not 
cut offi from all access to the main 
highway no recoverable damages are 
sustained by him.—^Elruse v. Town of 
Ashford, supra. 

56. N.Y.—^Kruse v. Town of Ash¬ 
ford, supra. 

^aohes 

Long acquiesence on the part of an 
owner may constitute laches, barring 
his right, if any, to recover damages 
resulting from the abandonment.— 
Kruse v. Town of Ashford, supra. 

56. N.Y.—Salisbury v. Rogers, 298 
N.Y.S. 670, 262 App.Div. 223. 

57. Ind.—^McRoberts v. Vogel, 196 N. 
B. 417, 100 Ind.App. 303. 

Masa—^Mahan v. Town of Rockport, 
190 N.E. 810. 287 Mass. 34—Vye v. 
City of Medford, 165 N.B. 34, 266 
Mass. 208. 

Mo.—^Hall V. Flag Special Road Dlst, 
App., 296 S.W. 164. 

N.J.—Cline v. State Highway Com¬ 
mission, 141 A. 577, 6 N.J.Misc. 331. 
N.Y.—^Beisheim v. People, 39 N.Y.S. 
2d 333. 

Ohio.—Stuart v. Board of Com'rs of 
Cuyahoga County, 166 N.B. 63, 30 
Ohio App. 283. 

Pa.—Lenhart v. Wright, 188 A. 496, 
286 Pa. 361. 

29 C.J. p 536 note 38. 

Failure of pubUo offloers to dls- 
oharge duties respecting control, im¬ 
provement, and maintenance of high¬ 
way cannot deprive public of Its 
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right to use all such highway; nor 
will failure to use by public be 
treated as abandonment even if such 
nonuser extended over entire period 
of limitations.—McRoberts v. Vogel, 
196 N.B. 417, 100 Ind.App. 303. 

verbal coxLsexLt of member of board 
of county commissioners to use of 
portion of public highway for pri¬ 
vate purposes is insufficient to con¬ 
stitute formal vacation or a-'andon- 
ment thereof.—State ex rei. King v. 
McCurdy, 43 P.2d 124. 171 Okl. 445. 

58. Iowa.—^Richardson v. Derry, 284 
N.W. 82, 226 Iowa 178. 

Mo.—Baughman v. Faulwell, 137 S. 
W. 627, 166 Mo.App. 227. 

59. Kan.—State v. Paul, 213 P. 165, 
112 Kan. 826. 

Okl.—State ex rel. King v. McCurdy, 
43 P.2d 124, 127, 171 Okl. 446, quot¬ 
ing Corpus Juris. 

29 C.J. p 637 note 35. 

Abandonment by reason of obstruc¬ 
tions or encroachments see infra 
5 188. 

ea Kan.—State v. Paul, 218 P. 166, 
112 Kan. 826. 

29 C.J. p 537 note 36. 

Abandonment by failure to open or 
construct road see infra S 182. 

61. U.S.—^Knickerbocker Ice Co. v. 

Hofstatter, C.C.A.N.Y.. 82 F.2d 184. 
N.Y.—Gucker v. Lewis, 293 N.Y.S. 28. 
249 App.Div. 858. 

Xu IioulBiaaa^ under Civ.Code art 
789, providing that a right to a serv¬ 
itude is extinguished by nonusage for 
a period of ten years, an additional 
ten-foot strip was lost by abandon¬ 
ment where It was not taken pos¬ 
session of or used until after the 
lapse of ten years after the proceed¬ 
ing for widening the road.—^Paret v. 
Louisiana Highway Commission, 161 
So. 768, 178 La. 464. 
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constitutes an abandonment of the right of user of 
the remainder.** 

§ 132. By Failure to Open, Construct, or Re¬ 
pair 

Unless otherwise provided by statute, delay in open¬ 
ing a highway or failure to repair does not of Itself 
•constitute an abandonnnent. 

In the absence of any statutory provision on the 
subject, the fact that there has been delay in open¬ 
ing up a highway cannot generally be relied on to 
defeat the right to the way,®^ nor will failure to 
Iceep a road in repair constitute an abandonment of 
the road.®^ 

Under some statutes the failure to open a high¬ 
way within a certain length of time after it is es¬ 
tablished as a highway operates as an abandonment 
thereof.®® The statutory period does not begin to 
run until the end of the proceedings involved in the 
‘establishment of the road,®® which may be the date 
-of the order for opening,®*^ or the time the plat is 
filed.®® In case of a highway created by dedica¬ 
tion or special act, the time runs from the accept¬ 
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ance of the dedication,®® o-r* the time the special act 
is passed.^® These statutes are construed to apply 
only to roads which have been authorized, but never 
in fact opened.'^i To avoid vacation the road must 
be opened its entire length within the time limited.'^® 
However, where the statute does not prescribe how 
well, or how much, the road shall be worked, if it 
should be opened and worked at all within the pe¬ 
riod required, it will not lose its legal existence;*^® 
and the failure to open and work a portion of ,a 
highway will not invalidate so much thereof as has 
been opened and worked in compliance with the 
statute.74 

What constitutes opening. What must be done 
to constitute an opening of a highway within the 
meaning of the statutes making the failure to open 
a highway operate as an abandonment has not been 
precisely defined.^® It may be formally opened by 
the road overseers, or it may be informally opened 
by them or by others ;'^® or it may be opened in fact 
by the public taking possession of it and using it.^*^ 
The criterion as to whether a road has been “opened 
and worked” is whether it has been made passable 
as a highway for public travel.*^® It need not be 


<62. N.Y.—^Lembeck & Betz Eagrle 
Brewlner Co. v. Hoaensteln, 163 N. 
Y.S. 999, 168 App.Div. 568. 

‘63. Iowa.—Clare v. Wogan, 216 N.W. 

789, 204 Iowa 1021. 

Mont—French v. Lewis and Clark 
County, 288 P. 465, 87 Mont 448. 
2^.J.—West Jersey & S. R. Co. v. 
Stafflcker, 151 A. 201, 106 N.J.BCL. 
412. 

29 C.J. p 537 note 88. 

64. Ark.—^Meek v. Love, 122 S.W.2d 
606, 197 Ark. 394. 

Iowa.—Clare v. Wogan, 216 N.W. 739, 
204 Iowa 1021. 

■29 C.J. p 637 note 39. 

65- N.T.—Gucker v. Lewis, 293 N.T. 

S. 28, 249 App.Dlv. 858. 

Wash.—Stevens County v. Burrus, 40 
P.2d 125, 180 Wash. 420, 

Wls.—State V. Halvorson, 205 N.W. 

426, 187 Wls. 611. 

29 C.J. p 537 note 40. 

Bepeal of statnte 

Kan.—^Dunham Stock Farm Co. v. 
County Com'rs of Pottawatomie 
County, 226 P. 781, 116 Kan. 315— 
Buie V. Thompson, 204 P. 684, 110 
Kan. 617. 

»66. Ill.—^Lyons Highway Commis¬ 
sioners V. People, 38 ILL 847. 

Me.—Coombs v. Franklin County, 71 
Me. 239. 

29 C.J. p 538 note 4L 
"ProoeedlAgs’’ 

Under statute providing that, 
whenever proceedings have been com¬ 
menced for opening and laying out 
of a public road In a .township, the 


road shall be opened for public use 
within five years next after comple¬ 
tion of such “proceedings,” quoted 
word refers to proceedings com¬ 
menced for opening and laying out 
of road, and does not Include inci¬ 
dental controversies In a different 
forum arising over damages and ben¬ 
efits as a consequence of laying out 
road.—In re Ruthwood Ave., 16 A.2d 
635, 142 PaSuper. 101. 

67. Ohio.—McClelland v. Miller, 28 
Ohio St. 488. 

68. Wash.—Clark v. Seattle, 128 P. 
670, 71 Wash. 316. 

69. N.Y.—Christie v. Hawley, 67 N. 
Y. 133. 

70. Kan.—Cowley County v, John¬ 
son, 90 P. 805, 76 Kan. 65. 

71. Ohio.—^Heddleston v. Hendricks, 
40 N.B. 408, 52 Ohio St 460. 

29 C.J. p 638 note 46. 

Street dedicated In platted tract of 
land outside of cities and towns 
comes within statute vacating coun¬ 
ty road which remains unopened for 
public use for five years after order 
Is made or authority granted for 
opening It—^Howell v. Ellng County,' 
Wash., 184 P.2d 80—29 CJ. p 538 note 
46 [a] (8). 

Section lines 

(1) Reservation of land two rods 
in width on each side of all sec¬ 
tion lines for highway purposes, by 
U.S.Comp.Stl918 § 5024, and Organ¬ 
ic Act 9 23, when accepted by Terri¬ 
tory of Oklahoma by Wilson Rev. & 
StAimotl903 9 6072, and by state by 
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Const art 16 5 2, considered with 
Comp.St.l921 9 9988, carried with 
It Implied condition that such re¬ 
served lands should be suitable and 
practicable for road purposes, and 
where any section line In state em¬ 
braced by terms of such reservation 
and acceptance Is physleally. Impassa¬ 
ble, and not practicable for road pur¬ 
poses, abandonment will be presumed 
after lapse of reasonable time. In 
absence of some action by proper au¬ 
thorities evincing Intention to open 
such line for public use.—Salyer v. 
Jackson, 232 P. 412, 105 Okl. 212. 

<2) Other cases see 29 C.J. p 638 
note 46 [b]. 

72. N.T.—Beckwith v. Whalen, 70 N. 
Y. 430, affirming 9 Hun 408. 

29 C.J. p 638 note 47. 

73. N.Y.—People v. Marlette, 88 N. 
T.S, 962, 41 Misc. 161, 18 N.Y.Ann. 
Cas, 234, affirmed 88 N.Y.S. 879, 94 
App.Div. 592. 

29 C.J. p 538 note 48. 

74. Me.—State v. Madison, 69 Me. 
638. 

29 G.J. p 538 note 49. 

75. IlL—Wiley v. Brlmfleld, 59 Ill 
306. 

29 C.J. P 638 note 50. 

76. Kan.—Wilson v. Janes, 29 Kan. 
233. 

77. Kan.—Oohlenberg v. Hartley, 
166 P. 286, 100 Kan. 487. 

29 C.J. p 538 note 53. 

7a N.Y.—^Horey v. Haverstraw, 26 
N.EL 632, 124 N.Y. ^73, xeverslng ^7 
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in such a state of repair as to exclude a possibility 
of indictment for nonrepair, but it is not opened if 
nothing has been done to the larger part of it and 
the remainder was already open and used as a 
roadJ® The fact that travel deviates in various 
places from the line of the road as established does 
not cause a discontinuance of the road in such parts 
as being unopened;®® nor does the fact that the 
commissioners allowed the owner of land through 
which the road was laid out to put up bars to pro¬ 
tect his crops affect the validity of the opening for 
the purpose of the statute.®^ Although no work is 
done in preparing the highway after it is estab¬ 
lished, a discontinuance does not, it seems, ensue if 
it is established on an existing road which is suffi¬ 
cient for the public use.®^ 

§ 133. By Reason of Obstructions or En¬ 
croachments 

A public highway is not abandoned merely because 
encroachments and obstructions are placed on it. 

An encroachment or obstruction placed on a high¬ 
way,®® or the erection of fences, bars, and gates,®4 


will not affect or diminish the public rights in it, 
or constitute an abandonment in favor of an abut¬ 
ting owner. The encroachment may, however, be 
submitted to for such a period of time as to raise 
a fair presumption of abandonment;®® and the pub¬ 
lic may be estopped to claim any easement in a road 
where it has for years been in disuse and closed to 
travel by permanent structures built across the en¬ 
tire width.®® 

§ 134. By Acceptance or Use of New Road in 
Place of Old 

A public highway Is not abandoned merely because a 
new highway Is built. 

The mere building of a new highway is ineffectu¬ 
al to work an abandonment of an old road, where 
the former is a new and separate highway,®*^ espe¬ 
cially where the new road is not opened, and the 
old one continues to be used and worked.®® Nev¬ 
ertheless the public will lose their right to a high¬ 
way where they have abandoned it and accepted an¬ 
other in its stead for such a length of time, and un¬ 
der such circumstances, as to give them a title to 
the substituted road,®® a mere adoption of another 


Hun ■366, 14 N.Y.St 498, 28 N.T. 
Wkly.Dlg. 180. 

29 C.J. p 5-38 note 64. 

Presence of gates along line of 
travel le Inconeistent with existence 
of public highway.—State v. Fadden, 
342 N.W. 899, 209 Wia 1—State v. 
Halvorson, 206 N.W. 426, 187 Wls. 
611. 

79. Me.—State v. Clornvllle, 4*3 Me. 
427. 

80. Elan.—^Rule.v. Thompson, '204 F. 
684, 110 Han. 617—Stlckel v. Stod¬ 
dard. 28 Kan. 715. 

81. Ill.—Wiley V. Brimfleld, 59 Ill. 
1306. 

82. Ohio.—^Heddleston v. Hendricks, 
40 N.E. 408, 52 Ohio St 460. 

29 C.J. p 539 note 59. 

88. Iowa.—^Dickson v. Davis County, 
206 N.W. 46-6, 201 Iowa 741. 

Kan.—State v. Paixl, 218 P. 166, 112 
Elan. 826. 

29 C.J. p 539 note 60. 

Encroachments and obstructions gen¬ 
erally see Infra S§ '217-231. 
lOoltivatioxii of highway for a short 
period by abutting lando'wners does 
not amount to an abandonment— 
Chicago & E. I. Ry. Co. v. Road Diet 
No. 10, 187 N.E. 155, 353 Ill. 160. 

Brectlon of mill within Umlts of 
pnhlio hlgh'way of township, pursu¬ 
ant to permission of the township 
board, did not of Itself constitute an 
abandonment of the highway.—^U. S. 
G-ypsum Co. v. Christenson. 197 N.W. 
497, 226 Mich. 347. 

M Iowa.—Clare v. Wogan. *216 N.W. 


789, 204 Iowa 1021—^Dangle v. 

Brauch, 185 N.W. 28. 193 Iowa 140. 
Kan.—^Dunham Stock Farm Co, v. 
County Com’rs of Pottawatomie 
County, 226 P. 781, 116 Kan. -Slo. 

29 C.J. p 589 note 61. 

Bffeot of agreement for nee of road 
User of alleged public road across 
farm did not lose her rights to the 
road because of a contract between 
owners of farm and her deceased 
husband whereby the deceased hus¬ 
band had been given the privilege of 
using the road for two years, since 
her husband could not affect or de¬ 
stroy her right, as a member of the 
general public, to use the road.—^Mc- 
Eneny v. Gerlach, Mo.App., 142 S.W. 
2d 1095. 

86. Wash.—^Fltts v. Pierce County, 
138 P. 885, 78 Wash. 238. 

29 C.J. p 639 note 62. 

BB. Md.—^Baldwin v, Trimble, 67 A. 

176, 85 Md. 396, '36 L.R.A. 489. 
Fifteen yean 

Where public road crossed private¬ 
ly owned land, and was used by pub¬ 
lic pursuant to right allegedly ac¬ 
quired by prescription, but for fifteen 
years landowners maintained wire 
Sfaps across the road, which people 
traveling the road opened and closed 
when traveling through, and court 
found that the public's right to use 
the road was thus lost and aban¬ 
doned, conclusion of law and Judg¬ 
ment that the public should be per¬ 
mitted to travel such road as a mat¬ 
ter of prescription were erroneous.— 
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Mount V. Dillon, 138 S.W.2d 69. 20a 
Ark. 153. 

Burden of proof 

In action to restrain the obstruc¬ 
tion of an alleged public road across 
defendants’ farm, defendants' evi¬ 
dence was Insufficient to sustain 
burden of proving that defendants 
had asserted exclusive ownership In 
themselves as against the public or a 
nonuser on part of public of the road 
for a period of ten years so as to 
show an abandonment by the public. 
—^McEneny v. Gerlach, Mo.App., 142 
S.W.2d 1096. 

87. Me.—^Plper v. Voorhees, 155 A- 
656, 130 Me. 305. 

Tenn.—Blake v. Skelton, 5 Tenn.App. 
539. 

Tex.—Yows V. Commissioners' Court 
of Coryell County, Clv.App., 41 S- 
W.2d 677. 

29 C.J. p 639 note 64. 

BstabUshmeut of haw road does 
not violate Injunotlou against abaiu 
donment of old road.—^Neufvllle v. 
Robinson, 160 S.E. 652, 43 GaApp. 
826. 

sa Mo.—State v. Kitchen, '216 S.W. 

981, 205 Mo.App. 31. 

N.C.—State v. HoUeman, 41 S.B. 99r 
160 N.C. 658. 

89. IlL—Chicago & B. I. Ry. Co. v.. 
Road Dlst No. 10, 187 N.E. 166, 
356 Ill. 160. 

Ky .—^Tudor v. Shannon, 171 S.W.2d 
426. 

Me.—^Plper v. Voorhees, ISf A, 556, 
180 Me. 306. 
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line of travel by the public, without legal right 
thereto, being insufficient®® 

In some jurisdictions the establishment of a new 
road does not constitute an abandonment of the old 
road unless it is abandoned in the manner pre¬ 
scribed by statute.®! 

§ 135. By Deviation from Established Way 

A deviation from Its legal limits, unless of such a 
nature ae to evidence an Intention to abandon the part 
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deviated from, will not work an abandonment of a high¬ 
way legally established. 

If a highway is legally laid out, a slight devia¬ 
tion from its legal limits,®2 by mistake,®® or to 
avoid some obstacle,® ^ does not constitute an aban¬ 
donment of such road, even under a statute provid¬ 
ing that a road remaining unopened or unused for 
a certain period shall be deemed vacated,®® unless 
such deviation has been continued for such a length 
of time and under such circumstances as to show 
an intention to abandon the part deviated from.®® 


V. TITLE TO PEE AND RIOHTS OP PXJBLIO AND ABUTTINO OWNERS 


§ 136. Title to Fee 

In the absence bf statutes affecting the rule, the pub¬ 
lic acquires only an easement In highways, title to the 
fee remaining In the owner. The highway, whether a 


fee or easement was acquired. Is the property of the 
public, or of the state in trust for the public. 

The general rule is that the public acquire an 
easement only in highways, the fee of the land re¬ 
maining in the owner, subject to the easement.®'^ 


Mich.—^Hoffman v. Dlekman, '243 N. 

W. 8, 259 Mich. 290. 

Tenn.—City of Knoxville v, Sprankle, 

9 Tenn.App. 218. 

Utah.—DaJil v. Roach, '287 P. 622, 76 
Utah 74. 

29 G.J. p 539 note 66. 

Ohanire in zonte^ failure to rebnlld 
hrldg'e, and plowing across estab¬ 
lished abandonment.—Swezey v. Ber¬ 
ry, 257 N.T.a 365, 143 Mlsc. 372. 

TsKst that the new highway may be 
less nsefol to the public is immateri¬ 
al.—Grube v. Nichols, 36 111. 92. 

When part of road Is ont off by 
straightening, or changed by reloca¬ 
tion, the easement of the public 
therein is terminated. 

Ind.“”ClarlE v. State, 173 N.B. '233, 
95 Ind.App. 667, rehearing denied 
m N.B. 601, 96 Ind.App. 667. 

La.—^Ayer v. Kirkwood, 119 So. 475, 

9 La.App. 606. 

90. S.D.—Lowe V. Bast Sioux Falls 
Quarry Co., 126 N.W. -609, 26 S.D. 
393. 

29 C.J. p '539 note 67. 

91. Ky.—^Maggard v. Breeding, 162 
S.W.2d 523, 290 Ky. 701—^Brown v. 
Roberts, 66 S.W.2d 9, 246 Ky. 316— 
Mills V. Dawson, '247 S.W. 764, 197 
Ky. 618. 

29 C.J. p 539 note 69. 

90. Iowa.—^McBlroy v. Hite, 136 N. 

W. 20, 154 Iowa 453. 

29 C.J. p >540 note 70. 

Bvldenoe held sufficient 

In railroad’s suit to quiet title to 
land used for highway purposes, evi¬ 
dence sustained finding of identity of 
portions of present road with origi¬ 
nal highway.—Central Pac. Ry. Co. 
V. Alameda County, Cal., 52 S.Ct. 226, 
284 U.S. 463, 76 LuBd. 402, affirming 
Central Pac. Ry. Co. v. Alameda 
County, 299 P. 76, 212 Cal. 348, cer¬ 
tiorari granted 62 S.Ct. 94, i284 U.S. 
603, 76 L.Bd. 517. 


93. Kan.—Shanline v. Wlltsie, 78 P. 
436, 70 Kan. 177. 

9A Kan.—^Rule v. Thompson, 904 P. 
684, 110 Kan. 617. 

Ky.—Mills V. Dawson, 247 S.W. 764, 
197 Ky. 618. 

29 C.J. p 640 note 72. 

96. Wla.—^Maire v. Kruse, 55 N.W. 
389, 85 Wla. 302. 26 L.R.A- 449. 

'29 C.J. p 640 note 73. 

9€l Iowa.—Clarken v. Lennon, 912 
N.W. 686, 203 Iowa 359. 

29 C.J. p 540 note 74. 

97. U.S.—S. B. Penick & Co. v. New 
York Cent R. Co.. C.aA.N.J.. Ill P. 
2d 1006. 

Cal.—San Franclsco-Oakland Termin¬ 
al Rys. y. Alameda County, 225 P. 
304, 66 CaLApp. 77. 

Conn.—State v. Muolo, 176 A. 401, 
119 Conn. 323. 

Ill.—^Minnie Creek Drainage Dist v. 

Streeter, 158 N.B. 383, 327 Ill. 236. 
Ind.—^Dimming v. Barnett 3*3 N.B. 
1098, 134 Ind. 332. 

Iowa.—Clare v. Wogan, 216 N.W. 739, 
204 Iowa 1021. 

Ky.—^Hollowell v. Caldwell County, 
155 S.W.2d 481, 288 Ky. 89. 

Me.—^Brooks v. Bess, 193 A. 361, 135 
Me. 290. 

Md.—West V. Maryland Gas Trans¬ 
mission Corporation, 159 A. 758, 
162 Md. 298. 

Mass.—City of Boston v. A. W. Per¬ 
ry, Inc., 22 N.B.3d 637, 304 Mass. 
18—In re Opinion of the Justices, 8 
N.B.2d 179, 297 Mass. 559. 

Mich.—^U. S. Gypsum Co. v. Christen¬ 
son, 197 N.W. 497, 226 Mich. 347. 
Minn.—Town of Kinghurst v. Inter¬ 
national Lumber Co., 219 N.W. 172, 
174 Minn, 306. 

N.T.—Silver Beach Realty Corpora- 
Uon V. Geelan, 204 N.T.S. 701, 122 
Misc. 644, affirmed 206 N.T.S. 961, 
210 App.Dlv. 829. 

Ohio.—Ohio Bell Telephone Co. v. 
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Watson Co.. W7 N.E1. 907, 112 Ohio 
St. 386—^Donough v. Mansfield Tel¬ 
ephone Co., App., 32 N.B.2d 480— 
Leech v. Cook, 192 N.B. 797, 48 
Ohio App. 205. 

Okl.—^Noble v. Oklahoma City, 127 P. 
2d 843, 845, quoting Corpus JUads— 
Joy V. Kizziar, 38 P.2d 49'3, 494, 
169 Okl. 642, quoting Corpus JTurls. 
Pa.—Sprague v. Nelson, 6 Pa.Dist & 
Co. 493, 6 Brie Co. 181. 

Wls.—Spence v. Frantz, '217 N.W. 700, 
195 Wis. 69—Town of Hustisford 
V. Knuth, 209 N.W. 887, 190 Wis. 
495—Town of Marion v. Southern 
Wisconsin Power Co., 208 N.W. 592, 
189 Wls. 499. 

29 C.J. p 540 note 76. 

Title to streets see the C.J.S. title 
Municipal Corporations $9 1681, 

1682, also 44 C.J. p 912 note 94-p 
917 note 38. 

‘*Blght of way,” whether public or 
private, is mere right of limited or 
special use, and differs from owner¬ 
ship in fee of land over which way 
passes.—West v. Maryland Gas 
Transmission Corporation, 159 A. 758, 
162 Md. 298—29 C.J. p 540 note 76 
Cc]. 

Bulo not altered by statute 
Cal.—^Las Posas Water Co. v. Ven¬ 
tura County, 275 P. 817, 97 Cal.App. 
296. 

Where oouuty never procured deed 
to highway which it had operated 
and maintained for several years, 
county acquired as to the highway 
at most only an “easement,” and the 
fee remained in the person who 
owned the realty when the highway 
was constructed.—Stewart County v. 
Holloway, Ga.App., 25 S.B.2d 315. 
Couveyanoe by township 
A township will not be presumed 
to have conveyed, to owner of mill, 
land in highway on which the town¬ 
ship permitted owner to erect mill, 
since the township board had no pow- 
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In the absence of evidence to the contrary title to 
the fee is presumed to be in, the abuttii^ landown¬ 
er and this title extends to the center of the 
way,®® unless the presumption is rebutted.^ As ap¬ 
pears in Boundaries § 35, where an abutting owner 
owns the fee of a highway, a grant or conveyance 
of the land abutting on such highway carries the 
fee in the highway to the center thereof, where the 
surrounding circumstances do not indicate a con¬ 
trary intent. 

However, the rule that title to the fee of the 
highway remains in the original owner or his gran¬ 
tee is subject to change by statute,® and it has quite 


frequently been provided that a statutory dedica¬ 
tion will vest the fee in the public, see Dedication § 
SO; and this is likewise the case when, at the time 
of the establishment of the highway, the particular 
locality was subject to the civil law, by which the 
fee is vested in the sovereign.® While it is entirely 
competent for the legislature to provide for taking 
the fee of the land appropriated, and divesting the 
owners of all proprietary interest therein,^ yet to 
accomplish that purpose it is necessary plainly to de¬ 
clare an intention so to do,® and an easement only 
will be taken unless the statute plainly contemplates 
and provides for the appropriation of a larger in¬ 
terest.® It has been held that a town is authorized 


er to convey such land, the fee belnsr 
in the abutting owner.—^U. S. Gypsum 
Co. V. Christenson, 197 N.W. 497. 22-6 
Mieh. 347. 

Fexpetnal easement; fjraehold 

(1) It has, however, also been held 
that the public has a perpetual ease¬ 
ment, which la a freehold, in its high¬ 
ways.—^People V. Magruder, 86 N.K 
615, 237 Ill. 340—28 C.J. p 498 note 4. 

(2) The valid establishment of a 
public highway deprives an owner of 
land over which it passes of his free¬ 
hold therein.—Aden v. Koad Dist. No. 
3, 97 I11.APP. 347. 

<8) But the owner still retains pre¬ 
scriptive rights which are not Incon¬ 
sistent with the easement of the 
highway.—^Augusta v. Moulton, 73 
Me. 284. 

98. Conn.—Muratori v. Stiles & 
Reynolds Brick Go.. 25 A.2d 58, 128 
Conn. 674—State v. Muolo, 176 A. 
401, 119 Conn. 323. 

Me.—Brooks v. Bess, 195 A. 361, 135 
Me. 290. 

Mass.—In re Opinion of the Justices, 
8 N.B.2d 179, 297 Mass. 559. 

Minn.—^Town of Klnghurst v. Inter- 
' national Lumber Co., 219 N.W. 172, 
174 Minn. 305. 

N.T.—Swezey v. Berry, 257 N.T.S. 
365, 148 Mlsc. ‘372. 

■Ohio.—^Leech v. Cook, 192 N.H. 797, 
48 Ohio App. 205. 

Pa—Sprague v. Nelson, 6 PaDlst. & 
Co. 493, 6 Erie Co. 181. 

Tex.—^Pecos & N. T. Ry. Co. v. Palls, 
Civ.App., 96 S.W.2d 430—Quanah 
Acme & P. Ry. Co. v. Swearingen, 
Civ.App., 4 S.W.2d 136, error re¬ 
fused. 

29 C.J. p 641 note 77. 

99. Conn.—^Muratori v. Stiles & 
Reynolds Brick Co., 25 A.2d 58, 138 
Conn. 674—State v. Muolo, 176 A. 
401, 119 Conn. 323. 

Me.—Brooks v. Bess, 1*95 A. 361, 136 
Me. 290. 

Mass.—^In re Opinion of the Justices, 
8 N.B.2d 179, 297 Mass. 559. 

Minn.—Town of Kinghurst v. Inter¬ 
national Lumber Co., 219 N.W. 172, 
174 Mina 305. 


Ohio.—Leech v. Cook, 192 N.B. 797, 
48 Ohio App. 205. 

Pa—Sprague v. Nelson, 6 PaDlst. & 
Co. 493. 6 Brie Go. 181. 

Tex.—^Pecos & N. T. Ry. Co. v. Palls, 
Civ. App., 96 S.W.2d 430—Quanah 
Acme & P. Ry. Co. v. Swearingen, 
Clv.App., 4 S.W.2d 136, error re¬ 
fused. 

Vt.—^Kennedy v. Robinson, 160 A. 170, 
104 Vt. 374. 

Wis.—Spence v. Prantz, 217 N.W. 

700, 195 Wis. 69. 

29 C.J. p 641 note 78. 

Owner of loads on both sides of 
the highway la presumed entitled to 
the fee of the entire road. 

Ark.—^McGee v. Swearingen, 109 S. 

W.2d 444, 194 Ark. 735. 

N.T.—^Hunter v. Van Beuren, 224 N. 
Y.S. 163, 130 Miac. 599. 

1. Conn.—State v. Muolo, 17>6 A. 401, 
119 Cona 323. 

Mo.—-Nell V. Independent Realty Co., 
298 S.W. 363, 317 Mo. 1235, 70 A. 
L.R. 660. 

Vt.—^Kennedy v. Robinson, 160 A. 

170, 104 Vt. 374. 

2-9 CJ. p 541 note 79. 

Where otherwise deolaxed la groat 
Tex.—Pecos & N. T. Ry. Co. v. Polls, 
Clv.App., -96 S.W.2d 430—Quanah 
Acme & P. Ry. Co. v. Swearingen, 
Clv.App., 4 S.W.2d 136, error re¬ 
fused. 

2. N.T.—^Warner v. Hoffman, .38 N. 
T.S.2d 467. 

29 C.J, p 541 note 82. 
la. Hawaii 

(1) Under statute to that effect, ti¬ 
tle to all public highways is in the 

j Territory of Hawaii In fee simple.— 
In re American Sugar Co.'8 Applica¬ 
tion, 29 Hawaii 820—39 CJ. p 641 
note 81 [b], 

(2) Such title is In the territory 
and not in the county, so that when 
the attorney general, in behalf of 
territory, disclaims right to land, 
county cannot claim land as public 
highway.—^In re American Sugar 
Co.'s Application, supra. 

3. U.S.—^Kansas Natural Gas Co. v. 
Haskell, C.C.Okl., 172 P. 646, af¬ 
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firmed 31 S.Ct 564, 221 U.S. 229, 55 
L.Bd. 716, 35 L.R.A.N.S., 1193. 

29 C.J. p 541 note 81. 

Dutch law 

(1) The ownership of the fee of 
roads established during the Dutch 
occupancy of New Tork was gov¬ 
erned by the Dutch law, which vested 
it in the sovereign.—^Appleton v. City 
of New Tork. 114 N.B. 73. 219 N.T. 
150. affirming 148 N.T.S. 870, 163 
App.Dlv. 680, and reargument denied 
115 N.B. 1033, 219 N.T. 681—29 C.J. 
p 541 note 81 [a]. 

(2) But this rule did not apply 
after the British assumed sovereign¬ 
ty, and the fee of a street opened 
thereafter did not vest in the British 
crown by reason thereof.—^Appleton 
V. City of New York, supra. 

4i N.T.—^Warner v. Hoffman, 38 N. 

T.S.2d 467. 

29 C.J. p 541 note 82. 

6. N.T.—Mott V. Bno, 74 N.B. 229, 
181 N.T. 346. 

29 C.J. p 541 note 83. 

6, N.H.—City of Laconia v. Morin, 
80 A.2d 479. 

N.T-—Silver Beach Realty Corpora¬ 
tion V. Geelan, 204 N.T.S. 701, 122 
Mlsc. 644, affirmed 206 N.T.S. 961, 
210 App.Div. 829. 

29 C.J, p 541 note 84. 

Preferred oonstrao-feloii 

(1) A statute authorizing estab¬ 
lishment of highways will be con¬ 
strued to leave the fee in the land- 
owner, if the language permits.— 
Bradley v. Crane, 94 N.B. 353, 201 N. 
T. 14—Mott V. Bno, 74 N.B. 229, 181 
N.T. 346. 

(2) But this rule applies only 
where no epeciflc lands are described 
and where grant was limited to so 
much land as may be necessary for 
public road, and when an easement la 
all that is necessary and is all that 
is described, conveyed, or paid for.— 
Thompson v. Orange & Rockland 
Electric Co., 173 N.B. 224, 254 N.T. 
366, reversing 239 N.T.S. 758, 228 
App.Dlv. 672, and certified question 
answered 173 N.B. 889, 254 N.T. 612. 
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to accept a deed of the fee of lands for highway 
purposes.^ 

Interest of state and public. Highways, whether 
a fee or easement has been acquired, are the prop¬ 
erty of the public,8 or the state,® which, either di¬ 
rectly or indirectly, through its governmental sub¬ 
divisions,^® hold them in trust for the people at 
large represented by the state.il Thus the easement 
will not merge in the fee where the stated® or coun- 
tyi® acquires the fee. Title to the material of which 
a highway is constructed is in the governmental 
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agency charged with the repair of the road which 
holds it in trust for the public.^^ 

§ 137. --Reversion on Vacation or Aban¬ 

donment 

Generally, when the highway is discontinued or aban¬ 
doned the servitude is discharged and absolute title re> 
verts to the owner of the fee. 

From the principles stated in the preceding sec¬ 
tion it regularly follows that when the highway is 
discontinued or abandoned the land becomes dis¬ 
charged of this servitude,and the absolute title 
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7. N.T.—Mitchell v. Einstein, 94 N. 
7,S. 210, 105 App.Div. 413, revers¬ 
ing 86 N.T.S. 759, 42 Mlsc. 858. 

29 G.J. p 542 note 85. 

Warranty deed reciting that town¬ 
ship was to have and to hold land I 
forever conveyed fee simple and not^ 
merely right to use land for highway | 
purposes.—Regier v. Ameranda Pe¬ 
troleum Corporation, 30 P.2d 136, 139 I 
Kan. 177. 

County assuming supervision over| 
roadway owned by town, although be¬ 
yond its limits, did not acquire fee- 
simple title, which remained in the 
town.—Meyer v. Galveston, H. & S. 
A. Ry. Co., Tex.Com.App., 50 S.W.2d 
268, reversing, Clv.App., 30 S.W.2d 
936. 

8. U.S.—Sage v. Baldwin, D.C.Tex., ^ 
55 F.2d 968—Southern Motorways 
V. Perry, D.C.Ga., 39 P,2d 146. 

Ala.—^Nashville, C. & St L. Ry. Co. 

V, Hulgan, 121 So. 62, 219 Ala. 56. 
Cal.—San Francisco-Oakland Termin¬ 
al Rys. v. Alameda County, 225 P. 
304, 66 Cal.App. 77. 

Ky.—Consolidated Coach Corporation 
V. Kentucky River Coach Co., 60 
S.W.2d 127, 249 Ky. 65. 

Pa.—Commonwealth v. Guseman, 35 
Pa.Dist & Co. 687, 3 JBny.Ii.J. 128. 
Tex.—^New Way Lumber Co. v. Smith, 
96 S.W.2d 282, 128 Tex. 173, af¬ 
firming Smith V. New Way Lum¬ 
ber Co., Clv.App., 84 S.W.2d 1101— 
City of Dallas v. Harris, Clv.App., 
157 S.W.2d 710, error refused— 
Railroad Commission of Texas v. 
Inter-City Forwarding Co., Civ. 
App., 57 S.W.2d 290, followed in 
Railroad Commission of Texas v. 
Bradberry, Clv.App., 57 S.W.2d 294. 
Wash.—^Pacific Inland Tariff Bureau 
V. Schaaf, 95 P.2d 781, 1 Wash.2d 
210 . 

“Public highways are public prop¬ 
erty, established, constructed, and 
maintained at public expense—for 
public use.“—Reo Bus Lines Co. v. 
Southern Bus Line Co., 272 S.W. 18, 
^O, 209 Ky. 40. 

Property of people of whole state 
A highway Is the property of the 
people of the whole state, rather than 
of a particular district, and they 
may, by their representatives and at. 

39 C.J.S.—68 


their pleasure, dispose of it.—Com¬ 
monwealth ex rel. Walker v. Centre 
County Com’rs, 9 Pa.Dist & Co. 671, 
41 York Leg.Rec. 17'8. 

9. U.S.—Bchwartzman Service v. 
Stahl, D.C.Mo., 60 F.2d 1034. 

Pa.—Shapera v. Allegheny County, 25 
A.2d 666, 344 Pa, 473—Westmore¬ 
land Chemical & Color Co. v. Pub¬ 
lic Service Commission, 144 A. 407, 
294 Pa. 451, followed in 144 A. 412, 
293 Pa, 333. following 142 A. 867, 
293 Pa. 326—Appeal of Klepeis, 20 
Lehigh CO.L.J. 69. 

Tex.—State v. Hale, 146 S.W.2d 731. 
136 Tex. 29, modifying. Civ.App., 96 
S.W. 2d 135—Britton v. Smith, Civ. 
App., 82 S.W.2d 1065. 

VL—State v. Gamelin, 13 A,2d 204, 
111 Vt 245. 

W.Va.—Nulter v. State Road Com¬ 
mission of West Virginia, 193 S.E. 
649, 119 W.Va. '312, dissenting opin¬ 
ion 194 S.E. 270, 119 W.Va, 312. 

10. Mass.—In re Opinion of the Jus¬ 
tices. 147 N.E. 681, 251 Mass. 569. 

Xhterest of town. 

(1) A town through which a high¬ 
way runs has been held to have no 
proprietary interest therein.—Town 
of St. Joseph V. Willow River Power! 
Co., 237 N.W. 83, -205 Wls. 231. 

(2) However, It has also been held 
that the town in which a road lies 
holds title to the easement therein as 
trustee for the traveling public.— 
Brooks V. Bess, 195 A. 361, 136 Me. 
290. 

Xntexest of county 

(1) Counties are not owners of 
public roads established within their 
boundaries, but such roads belong to 
state.—State ex rel. State Highway 
Commission v. District Court of First 
Judicial Dist. In and for Lewis and 
Clark County, 69 P.2d 112, 105 Mont. 
44. 

(2) Public roads belong to the 
state and not to the counties, and 
even though title thereto has been 
taken in name of counties, and they 
were charged with construction and 
maintenance within their boundaries, 
this was for benefit of the state and 
its people.—^Robbins v. Limestone 
County. 268 S.W. 916, 114 Tex. 345, 
answers to certified questions con- 
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formed to. Clv.App., 272 S.W. 626— 
"State V. Malone, Tex.Clv.App., 168 S. 
W.2d 292, error refused. 

(3) The right of a county to the 
use and possession of an established 
highway is a legal, and not a mere 
equitable, right.—^Marlon County v. 
Ray, 144 So. 845, 10-7 Pla. 124. 

11. Ill.—Stark County v. Henry 
County, 168 N.E. 116, 326 Ill. 536, 
64 A.L.R. 777. 

Md.—^West V. Maryland Gas Trans¬ 
mission Corporation, 159 A. 758, 
173 Md. 298. 

Va—^Nusbaum v. City of Norfolk, 
145 S.E. 257, 151 Va. 801. 

29 C.J. p 642 note 89. 

13. Cal.—^People v. Marin County, 
37 P. 208, 103 Cal. 223, 26 L.R.A. 
659—^Las Fosas Water Co. v. Ven¬ 
tura County, 275 P. 817, 97 Cal.App. 
296. 

13. Conveyance to county 

Deed quitclaiming to county strip 
of land, together with tenements, 
hereditaments, and appurtenances, to 
have and to hold forever as public 
highway, conveyed fee as well as 
easement for road purposes.—^Las 
Posas Water Co. v. Ventura County, 
supra. 

14. Transfer from town to county 
With respect to material In bridg¬ 
es and culverts constructed on regu¬ 
larly laid out town roads, the town 
holds the naked legal title in trust 
for the public, and the legislature 
may lawfully transfer it to the coun¬ 
ty as a new trustee; and whatever 
proprietary title or interest an or¬ 
ganized town may have in the ma¬ 
terial in bridges and to culverts con¬ 
structed on regrularly laid out town 
roads ceases by operation of law on 

I a transfer of the road to the county. 
—Roseau County v. Herelm Tp., 183 
N.W. 518, 149 Minn. 292. 

15. Me.—Burnham v. Burnham, 167 
A. 693, 1-32 Me. 113. 

Ohio.—Oberhelman v. Allen, 26 Ohio 
Cir.Ct..N.S., 305. 

S.C.—^Andrews v. McDade, 21 S.E. 2d 
202, 201 S.C. 24. 

29 C.J. p 542 note 91. 

“The land, it is sometimes said, re¬ 
verts to the owner, dlslncumbered of 
the public use, but the expression Is 



§ 137 


HIGHWAYS 


39 C.J.S. 


to the land covered by the highway reverts to the 
owner of the fee,^® without any further action of 
the highway authorities,except where the fee to 
the highway has passed to the public.^® This gen¬ 
eral rule governs even in cases where a new and 
different highway is substituted for the one aban- 
doned.i® Where the public easement on lands has 
been once extinguished, it cannot be revived except 
by new dedication or condemnation,^® or by appli¬ 
cation to the proper authorities to establish it as a 
highway.^^ The legislature, in discontinuing a road, 
can vest in abutting owners only such title to the 

not altogether accurate. The land 
does not revert, because there has 
been no alienation. The public has 
only been entitled to a certain spe¬ 
cific right, the enjoyment of which is 
incompatible with the exercise of cer¬ 
tain private rights, which are there¬ 
fore necessarily suspended. When, 
however, the highway is abandoned 
from the strip of land over which 
the public has a right of way, the 
land is discharged of the burden, and 
the private rights revive.”—^Plper v. 

Voorhees, 155 A. 656, 559, 130 Me. 

305. 

16. Ark.—^Nell v. Independent Real¬ 
ty Co., 298 S.W. 363, 317 Mo. 12-35, 

70 A.L.R. 560. 

Ill.—Copple v. Scott, 23 lSr.B.2d 700, 

372 Ill. 307. 

La.—Gill V. Louisiana Highway Com¬ 
mission, App., 153 So. 329—Lecour 
V. Lecour, 6 La.App. <360. 

Me.—Burnham v. Burnham, 167 A. 

693, 132 Me. 113. 

Md.—^Llbertlnl v. Schroeder, 132 A. 

64, 149 Md. 484. 

Mich.—U. S. Gypsum Co. v. Christen¬ 
son. 197 N.W. 497, 226 Mich. 847. 

Mo.—^Houck V. Little River Drainage 
Dlst, 119 S.W.2d 826, <343 Mo. 28. 

N.Y. —Swezey v. Berryt 257 N.T.S. 

365, 143 Mlsc. 372. 

Ohio.—Oberhelman v. Allen, 26 Ohio 
Clr.CtN.S. 306, 

P€U—Shapera v. Allegheny County, 

25 A.2d 566, 344 Pa. 473. 

9 C.J. p 204 notes 33, 34—29 C.J. V 
542 note 9'2. 

Abandonment of dedicated property 
generally see Dedication 5 64. 

Effect of vacation and abandonment 
of street see the C.J.S. title Munici¬ 
pal Corporations § 1683, also 44 C. 

J. p 917 note 39-p 920 note 83. 
imder statute 

(1) In provision that land reserved 
for highway shall "Inure” on aban¬ 
donment for highway purposes to 
owner of tract of which it formed 
part of original survey, "inure” 
means to tAke or have effect, to serve 
to the use. benefit, or advantage of a 
person, and, when the easement is 
abandoned, the title to the strip aban¬ 
doned becomes ipso facto again cou¬ 
pled with the use.—Salyer v. Jack- 
son, 232 P. 412, 105 OkL -212. 


roadbed as is owned by the public.22 
Under or apart from statutes to that effect, the 
adjoining owners are entitled to reclaim the soil of 
a vacated road to the center thereof,23 unless the 
ground was originally taken in unequal proportions, 
in which case the owners may reclaim in the pro¬ 
portion of the original contribution.^^ 

§ 138 . - Right to Soil and Materials 

a. In general 

b. For construction, repair, or improve¬ 

ment of highway 

Bights of owner 

(1) The owner of the fee has the 
right to close or fence off an aban¬ 
doned portion of the highway. 

Ky.—Jones v. Avondale Heights Co., 

47 S.W.2d 949, 243 Ky. 136. 

La.—^Ayer v. Kirkwood, 119 So. 476, 

9 La.App. 306. 

(2) Corporation having title in fee 
and proving continuous possession 
by Itself and predecessors for fifty 
years was entitled to restrain tres¬ 
passes by defendants acting under 
claimed easement in public which 
had been abandoned.—^Knickerbocker 
Ice Co. V. Hofstatter, C.C.A.N.T., 32 
F.2d 184. 

(3) Liability for obstruction see 
infra § 219. 

(4) Interference with private ease¬ 
ments see supra S 129. 

Jnrlsdlotloii of highway aathozltleB 

Fiscal court had no jurisdiction of 
road abandoned as county or public 
road and could not direct removal of 
fence thereon, since on abandonment 
the owner of the fee resumed his 
rights in the land.—Ward v. Butcher, 
18 S.W.2d 963, 230 Ky. 138. 

17. R.I.—Prank W. Coy Real Estate 
Co. V. Pendleton, 123 A. 662, 45 R. 
I. 477. 

la Iowa.—Lake City v. Fulkerson, 
98 N.W. 376, 122 lowa 569. 

29 C.J. p 642 note 93. 

19. Conn.—Benham v. Potter, 62 
Conn. 248. 

Pa.—^In re Flick's Estate, 6 Kulp 
329. 

2a Mich.—Cooper v. Detroit, 4 N.W. 
262, 42 Mich. 584. 

21. Utah.—Tuttle v. Sowadzkl, 126 
P. 969, 41 Utah 501. 

2a N.T.—Mitchell v. Einstein. 94 N. 
Y.S. 210, 106 App.Div. 413. revers¬ 
ing 86 N.Y.S. 769, 42 Mlsc. 358. 

2a Kan.—Bowers v. Atchison, T. & 
S. F. Ry. Co., 237 P. 918, 119 Kan. 
202, 42 A.L.R. 229. 

29 C.J. p 643 note 97. 

24L Kan.—Southern Kansas R. Co. v. 

Showalter, 47 P. 831, 67 K&n. 681. 
Pa.—^In re Magnet St. & Lyceum 
Ave.. Public Road, 6 Pa.Dlst 771, 
19 Pa.Co. 70- 


* (2) The word "highway” In statute 

providing that discontinued highway 
shall belong to adjoining landowners, 
includes culverts and other similar 
structurea—Carpenter v. Town of 
Spring Green, -283 N.W. 409, 231 Wis. 
72. 

(3) Under statute to that effect, 
where more than five years had ex¬ 
pired after date of confirmation by 
court of Quarter sessions of township 
commissioners’ report concerning 
laying out of to-wnship road, and 
road had not been opened to public 
and there had been no appropriation 
of township funds for opening road, 
land proposed to be taken for road 
reverted to its owners free of any 
easement or right of public use, not¬ 
withstanding that appeals from re¬ 
port of viewers appointed to assess 
damages and benefits to property 
owners arising out of laying out of 
road were still pending in court of 
common pleas.—^In re Ruthwood 
Ave., 15 A.2d 635, 142 PaSuper. 101. 

BavezsloiL to grantee 

<1) Where grant of land adjoining 
highway is such as to convey the 
fee to the center of the road, the 
abandonment of the highway effects 
a reversion to the grantee. 

Kan.—^Bowers v. Atchison, T. & S. F. 
Ry. Co., 237 P. 913, 119 Kan. 202, 
42 A.L.R. 229. 

Ky.—^Hollowell v. Caldwell County. 
166 S.W.2d 481, 288 Ky. 89—Hen¬ 
ry V. Board of Trustees of Diocese 
of Kentucky, 270 S.W. 476, 207 Ky. 
846. 

(2) But where the grant is such as 
will not convey the fee to the center 
of the highway, the grantee has no 
right of reversion in the highway.— 
National Bank of Tacoma v. John¬ 
son, 241 P. 458, 137 Wash. 452. 

(3) Grant as conveying fee to cen¬ 
ter of highway see Boundaries § 86. 
Timber rights revert 

Miss.—State, to Use of Stanton, v. 
Junkin, 159 So. 107, 172 Miss. 226, 
followed in State, to Use of Netter- 
vllle V. Junkin, 159 So. Ill, sug¬ 
gestion of error overruled State, 
for Use of Netterville v. Junkin, 
159 So. 864. 
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a. In General 

Title to the soil and all the profits thereof, such as 
trees, herbage, and mines and quarries, remain In the 
owner, who may exercise all rights of ownership therein 
consistent with the existence of the easement. 

Notwithstanding the laying out of the highway 
and the condemnation of the land to the use of the 
public for travel, the title to the soil, and all the 
profits thereof consistent with the existence of the 
easement, remain in the original owner.26 The ti¬ 
tle of the owner, subject only to the easement, re¬ 
mains perfect, not only to the land covered by the 
highway, but to all the material within its bound¬ 
aries, except such as may be needed to build or to 
maintain the road.2® He, therefore, has title to any 
superfluous earth, gravel, or rock, not necessary or 
useful to the construction or repair of the high¬ 
way,and to all grass,^^ springs of water,29 grow¬ 
ing crops,®® and the other materials hereinafter sep¬ 
arately considered. However, these rights are sub¬ 


ordinate to the use for which the land has been ac¬ 
quired by the public, and cannot be utilized in such 
manner or under such conditions as to interfere 
with the free and full enjoyment of the public ease¬ 
ment,®^ and the state may enjoin any such inter¬ 
ference.®® 

Trees. The ownership of the trees in the high¬ 
way remains in the proprietor of the fee,®® and ex¬ 
cept where forbidden by statute,®^ he may remove 
them at pleasure,®® having regard to the safety and 
convenience of public travel.®® 

The property right of the owner in the trees 
along the highway generally may not be interfered 
with without his consent.®"^ The highway officers 
cannot remove or cut such trees,®® except when it 
is necessary for the safe and free use of the high¬ 
way, see infra subdivision b of this section; and 
it has even been said that if their removal is nec¬ 
essary the owner should have an opportunity to 
transplant them.®® 


35. Ky.—^Sroodloe v. City of Hich- 
mond. 63 S.W.2d 785, 260 Ky. 608. 
Mass.—City of Boston v. A. W. Per¬ 
ry. Inc., 22 N.m2d 627, 304 Mass. 
18—^in re Opinion of the Justices. 

8 N.m2d 179. 297 Mass. 669. 

Miss.—Campbell v. Covingrton Coun¬ 
ty. 137 So. Ill, 112, 161 Miss. 374, 
citing Corpus Jxaiu. 

N.H.—Baldwin v. Wallace, 146 A. 90, 
84 N.H, 71. 

N.C.—Hildebrand v. Southern Bell 
Telephone & Telegrraph Co„ 14 S.B. 
2d 262, 219 N.a 402. 

Ohio.—Ohio Bell Telephone Co. v. 
Watson Co., 147 N.B. 907, 112 Ohio 
St. 386. 

29 C.J. p 643 note 8. 

“Every other right or benefit de¬ 
rivable from the land, not essential¬ 
ly Injurious to, or Incompatible with 
the peculiar use called the right of 
way, belongs as absolutely and en¬ 
tirely to the holder of the fee sim¬ 
ple as If no such right of way ex¬ 
isted.*'—West V. Maryland Gas 
Transmission Corporation, 169 A. 768, 
763, 162 Md. 298. 

Right to soil and materials In: 

City streets see the CJ.S. title Mu¬ 
nicipal Corporations §S 1684, 
1686. also 44 CJ. P 920 note 8^p 
926 note 70. 

Highways by dedications see Dedi¬ 
cation §S 63, 64. 

86. Miss.—Campbell v. Covington 
County, 137 So. Ill, 112, 161 Miss. 
374, citing Corpus Juris. 

29 C.J. p 643 note 4. 

87. Ark.—WUkerson v. Gerard, 188 
S.W.2d 76, 200 Ark. 126. 

Miss.—Campbell v. Covington Coun¬ 
ty, 137 So. Ill, 161 Miss. 374. 

29 C.J. P 543 note 5. 

8a Miss.—Campbell V. Covington 


County. 187 So. Ill, 112, 161 Miss. 
874, citing Corpus Juris. 

29 aJ. P 643 note 8. 

89. Miss.—Campbell v. Covington 
County, supra, citing Corpus Juris. 
29 C.J. P 648 note 9. 

30. Miss.—Campbell v. Covington 
County, supra, citing Corpus Juris. 

29 C.J. p 643 note 10. 

31. Md.—Chesapeake & Potomac TeL 
Co. V. Gk>ldsborough. 94 A. 322, 126 
Md. 666, Ajin.CaB.1917A 1. 

Minn.—State v. Nelson, 248 N.W. 761, 
189 Minn. 87. 

Miss.—Campbell v. Covington Coun¬ 
ty, 137 So. Ill, 112, 161 Misa 874, 
citing Corpus Juris. 

33. Suffioleuoy of state’s title 

State's ownership of easement for 
highway purposes is sufficient title 
to support application for injunction 
prohibiting owner of fee from injur¬ 
ing highway.—State v. Nelson, 248 
N.W. 751, 189 Minn. 87. 

83. Cal.—Rupp V. Hively, 271 P. 768, 
94 CaLApp. 667. 

Me.—^Brooks v. Bess, 195 A. 861, 136 
Ma 290. 

Miss.-State, to Use of Stanton, v. 
Junkln, 169 So. 107, 172 Miss. 226. 
followed in State, to Use of Net- 
tervllle, v. Junkln, 169 So. Ill, sug¬ 
gestion of error overruled State, 
for Use of Nettervllle, v. Junkln, 
169 So. 864—Campbell v. Covington 
County, 137 So. Ill, 161 Miss. 874. 
N.H.—City of Laconia v. Morin, 30 A. 
2d 479—^McCaffrey v. Concord Elec¬ 
tric Co., 114 A. 896, 80 N.H. 46, 
17 A.L.R. 818. 

Ohio.—Ohio Bell Telephone Co. v. 
Watson Co., 147 N.H. 907, 112 Ohio 
St. 886—^Donough v. Mansfield Tel¬ 
ephone Co., App., 32 N.E.2d 480. 
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Okl.—^Merrlweather v. State, 12 P.2d 
707, 708, 53 Okl.Cr. 420, quoting 
Corpus Juris. 

29 C.J. p 543 note 18. 

34. Cal.—^Rupp V. Hlveley, 271 P. 
768, 94 CaLApp. 667. 

29 C.J. p 544 note 14. 

35. Miss.—Campbell v. Covington 
County, 137 So. Ill, 112, 161 Mias. 
374, citing Corpus Juris. 

OkL—^Merrlweather v. State, 12 P.2d 
707, 708, 53 Okl.Cr. 420, quoting 
Corpus Juris. 

N.T.—^Lancaster v. Richardson, 4 
Lans. 136. 

86. Okl.—^Merriweather v. State, 12 
P.2d 707, 708, 63 OkLCr. 420, quot¬ 
ing Corpus Juris. 

29 C.J. P 544 note 16. 

37. Ohio.—Ohio Bell Telephone Co. 
V. Watson Co., 147 N.B. 907, 112 
Ohio St. 886—^Donough v. Mansfield 
Telephone Co., App., 32 N.E.2d 480. 

Necessity of compensation for Injury 
to property by use of highways see 
Eminent Domain § 122. 

38. OkL—^Merrlweather v. State, 12 
P.2d 707, 708, 63 Okl.Cr. 420, quot¬ 
ing Corpus juris. 

29 C.J. p 644 note 17. 

UabUity for unauthorised cutting 
Township commissioners who 
wrongfully and unauthorlzedly cut 
down trees adjoining highway for re¬ 
lief purposes only are liable therefor 
in individual capacity to owner.— 
Leech v. Cook, 192 N.B. 797, 48 Ohio 
App. 206. 

39. Mich.—Clark v. Dasso, 34 Mich. 

86 . 

OkL—^Merriweather v. State, 12 P.2d 
707, 708, 68 OkLCr. 420, quoting 
I Corpus Juris. 
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Herbage. The right to the herbage, including 
grass, is likewise exclusively in the owner of the 
fee.^0 Accordingly, although he may pasture his 
cattle on his land within the highway subject to any 
regulations as to allowing cattle to go at large, 
the public at large has no right to such pasturage.^ 2 
While it has been held that the legislature cannot 
authorize municipalities to permit the domestic an¬ 
imals of one person to depasture the land of anoth¬ 
er, over which an ordinary highway has been lo¬ 
cated, thus in effect depriving the landowner of the 
herbage without compensation,^® there are also cas¬ 
es to the contrary.4^ 

Mines and quarries. Mineral deposits and quar¬ 
ries within the limits of the highway belong to the 
owner of the fee,^^ and he may work the mines or 
quarry the stone so long as he does not interfere 
with the public use of the highway,^® or cause the 
road to subside.^ 


b. For Construction, Repair, or Improvement of 
Highway 

In general, In the construction, maintenance, or im¬ 
provement of the highway, the proper officers may do ail 
necessary acts and use all materials In the right of 
way. 

As appears infra § 139, on the laying out of a 
highway the public acquire not only the right of 
way, but also the powers and privileges incident to 
that right, including the right to construct, repair, 
and improve the highway. To accomplish this the 
proper officers may, in their discretion,^® and with¬ 
out prior notice to abutting owners,^® do any act 
in the highway that is necessary or proper to make 
and keep the way safe and convenient for the pub¬ 
lic travel,®® and may use all materials in the right 
of way for proper construction, maintenance, or 
improvement of the highway.®^ 

They may raise or lower the surface,®® dig up the 
earth,®® cut down trees,®^ and use the earth, stone. 


40. Me.—^Brooks v. Bess. 196 A. 361, 
135 Me. 290. 

29 C.J. p 544 note 19. 

41. Mass.—^Parker v. Jones, 1 Allen 
270. 

Miss.—Cajupbell v, Covln^on Coun¬ 
ty. 137 So. Ill, 112, 161 Miss. 874, 
citlnsr CozpiLs Juris, 

42. Mich.—Campau v. Konan. 39 
Mich. 862. 

29 C.J. p 644 note 21. 

43- Conn.—■WoodrufC v, Neal, 28 
Conn. 166. 

Mass.—Stackpole v. Healy, 16 Mass. 
33. 8 Am.D. 121. 

44. Ind.—Welch v. Bowen, 2 N.BL 
722, 103 Ind. 252. 

29 C.J. p 544 note 23. 

45. Minn.—Campbell v. Covington 
County, 137 So. Ill, 112, 161 Miss. 
374, citing Corpus Juris. 

Tex.—^Humble Oil & Refining Co. v. 
Wagener, Clv.App., 19 S.W.2d 457, 
error dismissed. 

29 C.J. p 644 note 24. 

46. Mo.—Gamble v. Pettljohn, 22 S. 
W. 783, 116 Mo. 376. 

29 C.J. p 644 note 25. 

47. Pa.—Brelsch v. Locust Mountain 
Coal Co., 110 A, 242, 267 Pa. 646, 
9 A.L.R. 1330. 

29 C.J. p 544 note 26. 

Mlulng under higliway m nulsanoe 
Where coal under highway cannot 
be removed without disturbing sur¬ 
face. removal would be *hulsance per 
se.”—Coyne v. John Gibbons Coal Co., 
172 A. 663, 314 Pa. 502. 

Ctood or bad mining In no way af¬ 
fects the right of surface support, 
and sufficient support can be demand¬ 
ed even though it be necessary to 
leave untouched every pound, of coal 
under land.—In re State Highway 
Route No. 185, Schuylkill County 


(Glen Alden Coal Co.). 14 A.2d 76, 389 
Pa. 149. 

Statute regulating -mitiiTig under 
highway 

Under statutory provision to that 
effect, where the highway mining 
commission determined how much 
could safely be removed, and in what 
manner removal should be made, a 
coal mining company would be re¬ 
lieved from liability for subsidence 
if It removed, in manner directed, 
only the quantity of coal authorized 
by the commission; and by such 
statute legislature did not Intend to 
authorize a waiver of surface sup¬ 
port beneath or adjacent to public 
highways, or to empower commis¬ 
sion to authorize and direct removal 
of coal required for highway sup¬ 
port, where there would be any sub¬ 
sidence, merely because removal 
thereof would not endanger traveling 
public, but primary intention of leg¬ 
islature was to provide for adequate 
support of highways.—In re State 
Highway Route No. 186, Schuylkill 
County (Glen Alden Coal Co.), supra. 
Subsidence caused by former owner 

Commonwealth cannot recover 
damages from owner of property 
abutting on highway for subsidence 
of highway caused by former owner 
of mineral estate.—Commonwealth v. 
Panhandle Mining Co., 172 A, 106, 
316 Pa. 16. 

4a OOTUity supervisors have full Ju¬ 
risdiction over roads, ferries, and 
bridges with a large, but not unregu¬ 
lated, discretion as to what the pub¬ 
lic convenience requires.—State, to 
Use of Stanton v. Junkln. 169 So. 107, 
172 Miss. 226, followed in State, to 
Use of Nettervllle v. Junkln, 169 So. 
Ill, suggestion of error overruled 
State, for Use of Nettervllle v, Jun¬ 
kln, 169 So. 864. 
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49. Miss.—State, to Use of Stanton 
V. Junkln, 159 So. 107. 172 Misa 
226, followed in State, to Use of 
Nettervllle v. Junkln, 169 So. Ill, 
suggestion of error overruled State, 
for Use of Nettervllle, v. Junkln, 
159 So. 864. 

BO. Miss.—State, to Use of Stanton, 
V. Junkln, 169 So. 107, 109, 172 
Miss. 226, quoting Corpus Juris, 
and followed in State, to Use of 
Nettervllle, v. Junkln, 169 So. Ill, 
suggestion of error overruled State, 
for Use of Nettervllle, v. Junkln, 
169 So. 864. 

Neb.—^Psota v. Sherman County, 245 
N.W. 405, 406, 124 Neb. 154, quot¬ 
ing Corpus Juris. 

29 C.J. p 544 note 29. 

61. Miss.—State, to Use of Stanton, 
V. Junkln, 169 So. 107, 172 Miss. 
225, followed in State, to Use of 
Nettervllle, v. Junkln, 159 So. Ill, 
suggestion of error overruled State, 
for Use of Nettervllle, v. Junkln, 
159 So. 864. 

62. Neb.—^Psota v. Sherman County, 
246 N.W. 405, 406, 124 Neb. 164, 
quoting Corpus Juris. 

29 C.J. p 544 note 30. 

53. Mo.—Cook v. Hecht, 64 Mo.App. 
278. 

29 C.J. p 544 note 81. 

64. Iowa.—Harrison v, Hamilton 
County, 284 N.W. 456. 

Me.—Brooks v. Bess, 196 A. 361, 
135 Me. 290. 

Miss.—State, to Use of Stanton, v. 
Ju nkln , 169 So. 107, 109, 172 Miss. 
225, quoting Corpus Juris, and fol- 
, lowed in State, to Use of Netter¬ 
vllle, V. Junkln, 169 So. Ill, sug¬ 
gestion of error overruled State, 
for Use of Nettervllle, v. Junkln, 
159 So. 864. 
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and gravel within the limits of the highway in a 
reasonable and proper manner.55 It has been held 
that trees or timber growing on the land may be 
used for the purpose of building, repairing, or im¬ 
proving the road;5® but there is also authority to 

the contrary.57 

Removal of soU for use elsewhere. According 
to some of the cases, soil may be taken from one 
part of the highway and used on another part,58 or 
even on a different highway which is within the ju¬ 
risdiction of the same authorities, both highways 
being regarded as parts of one plan of public im¬ 
provement while in other cases it is stated that 
there is no right to remove soil from one part of 
the highway in order to improve the highway at 
another place, unless such removal is necessary for 
the proper construction or repair of the part from 


which it is removed,®® or unless the improvement 
of the highway to which it is removed is a part of 
the same general plan of improvement as that of 
the highway from which it is taken.® ^ 

§ 139. Rights of Public 

The public easement In the highway extends to the 
full limits of the highway, and consists In the privilege of 
passage and the powers and privileges Incident there¬ 
to; but the public has no rights Incongruous with high¬ 
way purposes. 

The general easement in the public, acquired by 
the location of a highway, extends to the limits of 
the highway as located,®^ and consists in the priv¬ 
ilege of passage,®® by obvious methods of transpor¬ 
tation and passage,®^ together with the powers and 
privileges which are incident to such a right.®® It 


S.D.—Gustafson v. Gem Tp., 286 N. 

W. 712. 68 S.D. 808. 

29 C.J. p 644 note 82. 

SCotlves of lilglLway ollLoers 

Where county authorities In re- 
movlns certain trees alons highway 
adjacent to lands owned by plaintiff 
acted legally, fact that their motives 
were wanton, malicious, and commit¬ 
ted for the sole purpose of Injuring 
plaintiff as alleged by him would be 
Immaterial.—^Rablner v. Humboldt 
County, 278 N.W. 612, 224 Iowa 1190, 
116 A.II.R. 89. 

Statutes held inapplicable 

The removal of trees on a high¬ 
way, which was necessary In the Im¬ 
provement of the roadway by the 
county, was not controlled by provi¬ 
sions of the statutes dealing with 
highway drainage districts which 
prohibited removal of trees serving 
as ornaments or wlndbreaJEs, or by 
provisions of statutes relating to 
hedges along the highway.—^Rabiner 
v. Humboldt County, 278 N.W, 612, 
224 Iowa 1190, 116 A.L.R. 89. 

55. Iowa.—Overman v. May, 86 Iowa 
89. 

29 C.J. p 545 note 88. 

56. Miss.—State, to Use of Stanton. 
V. Junkin, 159 So. 107, 109, 110, 172 
Miss. 225, quoting Corpus Juris, 
and followed In State, to Use of 
Nettervllle, v. Junkln, 159 So. Ill, 
suggestion of error overruled State, 
for Use of Nettervllle, v. Junkln, 
159 So. 864. 

29 C.J. p 545 note 34. 

57. N.H.—^McCaffrey v. Concord 

Electric Go., 114 A. 395, 80 N.H. 45, 
17 A.L.R. 813. 

29 C.J. p 645 note 35. 

Ooastmotlon of statute 

Statute permitting city, town, or 
plantation to cut and remove all 
trees, shrubs, etc., growing between 
road limit and wrought part of any 
highway or town way must be strict¬ 


ly construed and any doubts resolved 
In favor of him whose property Is 
taken for public purposes, as respects 
adjoining landowner’s title and right 
to possession of trees which have 
been cut and removed.—Brooks v. 
Bess. 195 A 361, 135 Me. 290. 

58. Wls.—^Huston v. Ft. Atkinson, 
14 N.W. 444. 66 Wis. 360. 

29 C.J. p 545 note 86. 

59. Wis.—^Huston v. Ft Atkinson, 
supra. 

29 C.J. p 545 note 87. 

6a Ind,—^Anderson v. Bement 41 N. 

E. 647, 13 Ind.App. 248. 

29 CJ. p 545 note 88. 

61. Ind.—^Turner v. Rising Sun & 
Laughery Tump. Co., 71 Ind. 647. 
29 C.J. P 645 note 39. 

68 . Mass.—^In re Opinion of the Jus¬ 
tices, 8 N.E.2d 179, 297 Mass. 659. 
Tex.—Mosheim v. Rollins, Clv.App., 
79 S.W.2d 672, 675, error dismissed, 
quoting Corpus Juris. 

29 C.J. p 645 note 41. 

Qualified by abutter’s rights 

The right of the public to the un¬ 
obstructed use of the entire width of 
a highway Is qualified by the rights 
of abutting owners.—^Le Febvre v. 
Central Vermont Ry. Co., 123 A 211, 
97 Vt. 342. 

Extent of use as discretionary 
Whether entire right of way of es¬ 
tablished highway shall be open for 
travel rests in discretion of county 
supervisors, who may deterxnlne tlie 
matter at any time.—State, to Use 
of Stanton, v. Junkln, 169 So. 107, 172 
Miss. 225, followed In State, to Use 
of Nettervllle v. Junkln, 169 So. Ill, 
suggestion of error overruled State, 
for Use of Nettervllle v. Junkln, 169 
So. 864. 

Full width not Immediately needed 
The owner of land adjoining a 
highway acquired no right therein be- 
. cause public convenience or neces- 
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slty had not required the appropria¬ 
tion of the full width until a later 
date.—^Rablner v. Humboldt County, 
278 N.W. 612, 224 Iowa 1190, 116 A 
L.R. 89. 

Power to narrow road 

In proceeding to mark out ancient 
highway, council has no authority lo 
approve abutter's holding of part of 
highway by establishing lines within 
ascertainable existing linea—Gill v. 
Town Council of Jamestown. 133 A 
806, 47 B.L 425. 

63. Ark.—Wllkerson v. Gerard, 188 
S.W.2d 76. 200 Ark. 125. 

Md.—West V, Maryland Gas Trans¬ 
mission Corporation, 159 A 758, 
162 Md. 298. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.E 
2d 262, 219 N.a 402. 

Ohio.—Ohio Bell Telephone Co. v. 
Watson Co., 147 N.R 907, 112 Ohio 
St. 385—^Donough v. Mansfield Tel¬ 
ephone Co., App., 32 N.E.2d 480— 
Ohio Water Service Co. v. Newman, 
81 Ohio N.P.,N.S., 76. 

Tex.—^Mosheim v. Rollins, Civ.App., 
79 S.W.2d 672, 675. error dismissed, 
quoting Corpus Juris. 

29 C.J. p 545 note 42. 

Use of highway and law of the road 
see Infra SS 232—247. 

Xncrease In use 

Conveyance of land for a public 
highway Implies that it will be used 
as convenience and welfare of public 
may demand, although that demand 
may be augrmented by Increase of 
population.—Collopy v. United Rail¬ 
roads of San Francisco, 228 F. 69, 67 
CaLApp. 716. 

6A Mass.—^In re Opinion of the Jus¬ 
tices. 8 N.E.2d 179, 297 Mass. 559. 

6a Md.—West V. - Maryland Gas 
Transmission Corporation, 159 A 
758, 162 Md. 298. 

Miss.—State, to Use of Stanton, v. 
Junkln, * 169'So. 107, 109, 172 Miss. 
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has been said that the easement includes every rea¬ 
sonable means for the transmission of intelligence, 
the conveyance of persons, and the transportation 
of commodities.®® 

Specifically, the easement has been held to in¬ 
clude the right to construct, maintain, and improve 
a safe and convenient roadway,®*^ to operate rail¬ 
ways,®® to make sewers and drains,®® lay gas and 
water pipes,and wires and conduits,^^ install fire 
alarm and police boxes,^® and traffic lights, signs. 


and similar devices,*^® make reservoirs,*^^ and do any 
other acts which tend to facilitate travel, and are 
in furtherance of the purpose for which the ease¬ 
ment was acquired.*^® However, the public have 
no right in a highway which is incongruous with the 
purpose for which it was originally created, and 
which at the same time is injurious to the proprietor 
of the soil ;'^® and the owners of the fee have a val¬ 
id ground of objection to the imposition on the land 
of any servitude not resulting from agreement, pre¬ 
scription, or condemnation. 77 While it has been 


226. quoting: Coxpns JuxIb, and fol¬ 
lowed In State, to Use of Netter- 
ville, V. Junkln, 169 So. Ill, augr- 
grestlon of error overruled State, 
for Use of NTettervllle, v. Junkin, 
169 So. 864. 

Neb.—^Psota v. Sherman County, 246 
N.W. 406. 406, 124 Neb. 164, quot¬ 
ing* Oorpna Jnrla. 

N.J.—Laurel Garden Corporation v. 
New Jersey Bell Telephone Co., 
160 A. 649, 560, 109 N.J.Law 171, 
quoting Oospus Jlixis. 

N.C.—Hildebrand v. SoutLern Bell 
Telephone & Telegraph Co., 14 S.E. 
2d 262. 219 N.C. 402. 

Tex.—^Moshelm v. Rollins, Civ.App., 
79 S.'W'.2d 672, 676, error dismissed, 
quoting Oorpns JiuLs. 

29 C.J. p 645 note 43. 

Use of street by municipality for 
purpose other than highway see 
Municipal Corporations § 1656, al¬ 
so 44 C.J. P 937 note 60-p 938 note 
76. 

Rights of public In highways by ded¬ 
ication see Dedication § 64. 

Broad IxLtexpretatloxL 

The easement of travel has been 
Interpreted In a broad sense.—In re 
Opinion of the Justices, 8 N.E.2d 179, 
297 Mass. 559. 

Vse above or below surface 

**The public authorities have the 
right to occupy the space above and 
below the surface for any purpose 
within the scope of public uses to 
which highways may be put”—Coyne 
v. John Gibbons Coal Co., 172 A. 653, 
654, 314 Pa. 602. 

PubUo use only 

The qualified title which the pub¬ 
lic has in highways Is held In trust 
the trust being that they shall be 
used for public purposes only.—^Bator 
V. Ford Motor Co., 267 N.W. 906, 269 
Mich. 648. 

68. Md.—^West v. Maryland Gas 
Transmission Corporation, 159 A. 
768, 162 Md. 298. 

Mass.—Crullen v. Edison Electric Il¬ 
luminating Co. of Boston, 149 N.E. 
666, 264 Mass. 93. 

67. Miss.—State, to Use of Stan¬ 
ton V. Junkin, 169 So. 107, 172 Miss. 
226, followed In State, to Use of 
Netterville v. Junkin, 159 So. Ill, 
Buggrestlon of error overruled State, 


for Use of Netterville v. Junkin, 
169 So. 864. 

Neb.—^Psota v. Sherman County, 246 
N.W. 406. 406. 124 Neb. 164, quot¬ 
ing Corpus Juris. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.E. 
2d 262, 219 N.C. 402. 

Ohio.—Ohio Bell Telephone Co. v. 
Watson Co., 147 N.E. 907, 112 Ohio 
St. 385—^Donough v. Mansfield Tel¬ 
ephone Co., App., 32 N.E.2d 480. 
Tex.—^Moshelm v. Rollins, Civ.App., 
79 S.W.2d 672, 676. error dismissed, 
quoting Corpus Juris. 

29 C.J. p 544 note 28, p 546 note 44. 

68 . Mass.—Crullen v. Edison Elec¬ 
tric Illuminating Co. of Boston, 149 
N.E. 666, 264 Mass. 93. 

69. Mass.—^In re Opinion of the Jus¬ 
tices. 8 N.E.2d 179, 297 Mass. 559. 

N.J.—^Laurel Garden Corporation v. 
New Jersey Bell Telephone Co„ 160 
A. 549, 560, 109 N.J.Law 171, quot¬ 
ing Corpus Jnxis. 

29 C.J. p 545 note 46. 

70m Mass.—^In re Opinion of the Jus¬ 
tices, 8 N.E.2d 179, 297 Mass. 669 
—Crullen v. Edison Electric Il¬ 
luminating Co. of Boston, 149 N.E. 
665, 264 Mass. 93. 

N.J.—^Laurel Garden Corporation v. 
New Jersey Bell Telephone Co., 
160 A. 649, 660, 109 N.J.Law 171, 
quoting Corpus Jails. 

29 C.J. p 646 note 46. 

Fox private purpose 
Under provision giving supervisors 
control over highways, county board 
of supervisors may lawfully grant 
water company franchise to lay 
mains In public highways, and fact 
that privilege was for private pur¬ 
pose does not constitute the use 
unlawful.—Southern California Edi¬ 
son Co. V. Railroad Commission of 
California, 230 P. 661, 194 CaL 767. 
71- Mass.—In re Opinion of the Jus¬ 
tices, 8 N.E.2d 179, 297 Masa 559. 

7a, Masa—^In re Opinion of the Jus¬ 
tices, supra.' 

73. Mass.—^In re Opinion of the Jus¬ 
tices, supra. 

74b N.J.—Laurel Garden Corporation 
V. New Jersey Bell Telephone Co, 
160 A. 649, 560, 109 N.J.Law 171, 
quoting Corpus Joiis. 
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Tex.—^Moshelm v. Rollins, Civ.App., 
79 S.W.2d 672, 675, error dismissed, 
quoting Corpus Juris. 

29 QJ. p 646 note 47. 

76- Mass.—In re Opinion of the Jus¬ 
tices, 8 N.E.2d 179, 297 Mass. 559. 
Neb.—^Psota v. Sherman County, 246 
N.W. 406, 406, 124 Neb. 164, quoting 
Corpus Juris. 

N.J.—^Laurel Garden Corporation v. 
New Jersey Bell Telephone Co., 160 
A. 649. 560, 109 N.J.Law 171, quot¬ 
ing Corpus Jtuis. 

Tex.—^Mosheim v. Rollins, Civ.App., 
79 S.W.2d 672, 675. error dismissed, 
quoting Corpus Juris. 

29 C.J. p 646 note 48. 

FlpSliBes and luoldental telephone 
lines 

Statute giving a right to lay, 
maintain, and operate pipe lines to¬ 
gether with Incidental telegraph and 
telephone lines, does not merely au¬ 
thorize such construction along or 
under highways to which the county 
or state owns the fee, and does not 
require that the telephone lines must 
follow the pipeline right of way.— 
Continental Pipe Line Co. v. Gandy, 
Tex.Clv.App., 162 S.W.2d 766. 

70L Mass.—City of Boston v. A. W. 
Perry, Inc., 22 N.E.2d 627, 304 
Mass. 18. 

29 C.J. p 546 note 49. 

Violation of abutter’s rights 
Whatever Is done within the lim¬ 
its of the highway by the public 
which Is not Justifiable as incidental 
to travel Is a violation of the rights 
of the abutting owner.—In re Opin¬ 
ion of the Justices, 8 N.E.2d 179, 297 
Mass. 559. 

Bemoval of soil 

Entry on the land for other purpos¬ 
es such as removal of gravel or sand 
therefrom by one not an owner was 
not Justified.—Wilkerson v. Gerard, 
138 S.W.2d 76, 200 Ark. 126. 

Bulkhead within road 
County commissioners were not au¬ 
thorized to grant franchise to main¬ 
tain bulkhead within county road.— 
West V. Keith, 283 P. 198, 164 Wash. 
682. 

77. Md.~-Chesapeake & Potomac Tel¬ 
ephone Co. of Baltimore City v, Ty¬ 
son, 163 A. 271, 160 Md. 298. 
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held that the easement includes the right to erect 
telephone, telegraph, and electric light and power 
poles,there is also authority to the contrary.^® 

Where the state has acquired the fee, it may use 
the highway for any public purpose not inconsist¬ 
ent with, or prejudicial to, its use for highway pur¬ 
poses.*® 

§ 140. - Deviation from Established Way 

Under certain condltlona, where a highway becomes 
Impassable a traveler has the right of deviation to the 
adjoining land without liability. 

Under certain conditions, where a highway be¬ 
comes obstructed and impassable, a traveler may 
go outside the highway on the adjacent land with¬ 
out subjecting himself to liability.*^ In order for 
one to have the right of deviation the obstruction 
must be such as would prevent travelers from go¬ 
ing through, over, or around it,82 and must arise 
from sudden and temporary causes.®* Also it must 
be shown that no other passway was convenient or 
accessible.®^ 

The right in such cases, arising out of the neces¬ 
sity of the situation, is restricted to such necessi¬ 


ty,®® and gives to the public no permanent ease¬ 
ment in the abutting land.®® It is only exercisable 
over the land nearest to the obstruction and for such 
a distance as is reasonably required for passing 
around it. It is not broad enough to entitle the 
traveler to pass over the whole or as much of the 
landowner's property as he sees fit, or to cross it 
for the purpose of reaching a destination not on 
the highway along which he is traveling.®*^ 

§ 141. Rights of Abutting Owners 

Abutting owners have certain private rights which 
are not common to the public generally,, such as the 
rights of access, of view, of light and air, and of lateral 
support; but these rights are subordinate to the right 
of passage of the public, and are subject to reasonable 
regulation and restriction. 

It is the rule, as stated in Corpus Juris, which 
has been frequently quoted and cited with approval, 
that an abutting owner has two distinct kinds of 
rights in a highway, a public right which he enjoys 
in common with all other citizens,®® and certain 
private rights which arise from his ownership of 
property contiguous to the highway, and which are 
not common to the public generally;®® and this re- 


78. Mass.—In re Opinion of the Jus¬ 
tices, 8 N.E.2d 179, 297 Mass. 669 
—Crullen v. Edison Electric Illum¬ 
inating Co. of Boston. 149 N.E. 666, 
264 Maas. 93. 

79. Ill.—^Postal Telegraph Cable Co. 
V. Eaton. 49 N.E. 365, 170 Ill. 613. 

N.C.—^Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S.E. 
2d 262. 219 N.C. 402. 

Ohio.—Ohio Bell Telephone Co. v. 
Watson Co., 147 N.E. 907, 112 Ohio 
St. 385—^Donough v. Mansfield Tel¬ 
ephone Co., App., 32 N.E.2d 480. 
Abutting owner’s right to compensa¬ 
tion for new use of highway see 
Eminent Domain S 1®®- 
Kandowiiers not estopped 

Landowners granting right of way 
over additional ground for realign¬ 
ment of highway, as alternative to 
acquisition by condemnation, were 
not estopped to complain of tele¬ 
phone company’s relocation of poles 
outside original road area.—Chesa¬ 
peake & Potomac Telephone Co. of 
Baltimore City v. Tyson, 153 A. 271, 
160 Md. 298. 

8Q, N.T.—^Perlmutter v. Greene, 182 
N.E. 6, 269 N.T. 827. 81 A.L.R. 1643, 
reversing 254 N.T.S. 642, 284 App. 
Dlv. 896, affirming 249 N.T.S. 496, 
140 Misc. 42. 

81. Tex.—Gulf Production Co. v. 

Gibson, Clv.App., 234 S.W. 906. 
Ya.—Commonwealth v. Einzle, 183 S. 
E. 190, 193, 165 Va, 606, quoting 
Corpus Juris. 

29 C.J. p 646 note 52. 


Generally, one is bound to travel 
in the worked part of a highway, if 
it is In proper condition.—^Booth v. 
Louisiana & A. By. Co., La.App., 187 
So. 188. 

82. Tex.—Gulf Production Co. v. 

Gibson, Clv.App., 234 S.W. 906. 

29 C.J. p 646 note 62. 

Xf ohstraotioxL can he removed 
without material delay, it Is appar¬ 
ently the traveler’s duty to do so In 
order to avoid passing on the abut¬ 
ting property.—^Morey v. Fitzgerald, 
56 Vt. 487, 48 Am.B. 811. 

83. Tex.—Gulf Production Co. v. 

Gibson, Clv.App., 234 S.W. 906. 

29 C.J. p 546 note 62. 

84. Tex.—Gulf Production Co. v. 

Gibson, supra. 

Xf traveler has notice of the exist¬ 
ence of the obstruction and can reach 
his destination by another route, 

which is more circuitous but not un¬ 
reasonably long, he will not be pei> 
mltted to exercise this right of devia¬ 
tion. 

N.C.—State v. Brown, IS S.E. 940, 109 | 
N.a 802. 

Vt.—^Morey v. Fitzgerald, 66 Vt 487, 
48 Am.B. 811. 

85. N.J.—Trenton Water Power Co. 
V. Donnelly, 73 A. 697, 77 N.J.Law 
659. 

88 . Cal.—Carey v. Bae, 68 Cal. 159. 
N.HL—State v. Northumberland, 44 
N.H. 628. 

87. N.J.—^Trenton Water Power Co. 
v. Donnelly, 73 A. 697, 77 N.J.Law 
659. 


88. Cal.—^Lane v. San Diego Ry. Co., 
280 P. 109, 111, 208 Cal. 29. quoting 
Corpus Jnris—^People v. Ricclardl. 
App., 107 P.2d 647—-Strehlow V. 
Mothom, 280 P. 1021, 1024, 100 Cal. 
App. 692, citing Ooxsnm Jnris. 

Ga.—Barham v. Grant, 196 S.E. 48, 
185 Ga. 601—State Highway Board 

V. Baxter. 144 S.E. 796, 801, 167 Ga. 
124, citing Corpns Juris. 

Idaho.—^Foster’s Inc. v. Boise City, 
118 P.2d 721. 

La.—State ex rel. Gebelin v. Depart¬ 
ment of Highways, 8 So. 2d 71, 74, 
200 La. 409, quoting Corpus Juris 
—Jones Island Realty Co. v. Mld- 
dendorf, 185 So. 881, 882, 191 La. 
456, quoting Corpus Juris. 

N.T.—Woodruff v. Paddock, 29 N.E 
1021, 130 N.T. 618, affirming 9 N. 
T.S. 381, 56 Hun 288. 

N.C.—^Hiatt v. City of Greensboro. 
160 S.E. 748, 762, 201 N.C. 616, 
quoting Corpus Juris. 

R.I.—Gill V. Town Council of James¬ 
town, 133 A. 806, 47 R.I. 425. 

Tenn.—Current v. Stevenson, 116 S. 

W. 2d 1026, 1028. 173 Tenn. 250, 
quoting Corpus Juris. 

Vt.—^Kelbro, Inc., v. Myrick, 80 A,2d 
627. 

Wash.—West v. Keith, 288 P. 198, 164 
Wash. 682. 

89. Cal.—^Rose v. State. 123 P.2d 606, 
19 Cal.2d 713, prior opinion 105 P. 
2d 302, prior opinion, App., 94 P. 
2d 1058, and followed In Betten¬ 
court V. State, Sup., 128 P.2d 625, 
Brandon v. State, 123 P.2d 525, 
Jones V. State. 123 P.2d 526 and 
Laughlin v. State, 123 P.2d 526— 
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gardless of whether or not the fee of the highway 
is in him.9^ These rights are property of which 
he may not be deprived without his consent, except 
on full compensation and by due process of law.^i 

These rights include certain easements, or ap¬ 
purtenant easements,92 such as the rights of ac¬ 
cess, discussed infra notes 5-15 and of view, infra 
notes 16-20, of light and air,92 of lateral support,94 
and the right to have the highway kept open, as a 
thoroughfare to the whole community for the pur¬ 
pose of travel,95 for its full width.92 An abutting 
owner has no property right in trees on the high¬ 
way in front of another’s land except such as in¬ 
heres in the state’s easement ;9 7 nor does he have 


39 C.J.S. 

a prescriptive right of easement to have such trees 
remain as a windbreak.92 

The rights of an abutting owner apply not only 
to the highway proper, but also to essential parts of 
the highway such as bridges and overpasses.99 

Regulation and restriction of rights. The rights 
of abutting owners are subordinate to the right of 
the public to proper use of the highway.^ Thus the 
exercise of the rights of abutting owners is subject 
to reasonable regulation and restriction for the pur¬ 
pose of providing reasonably safe passage for the 
public ;2 but regulations or limitations cannot be 
sustained which unduly delimit or unreasonably in- 
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Iiane v. San Diegro Electric Hy. Co., 
280 P. 109, 111, 208 Cal. 29, Quot¬ 
ing: Oorpna JTails—^People v. Ric- 
clardi, App., 107 P.2d 647—Strehlow 
V. Mothorn, 280 P. 1021, 1024, 100 
Cal.App. 692, citingr CorpnB JnxlB. 
Ga.—Barham v. Grant, 196 S.E. 43. 
185 Ga. 601—State Higrhway Board j 

V. Baxter, 144 S.E. 796, 801, 167 
Ga. 124, citing Cozpns Jnrls. 

La.—State ex reL Gebelln v. Depart¬ 
ment of Higrhways, 8 So.2d 71, 74, 
200 La. 409, Quoting: Coxpns Jtuls— 
Jones Island Realty Co. v. Mldden- 
dorf. 185 So. 881, 882, 191 La. 456. 
Quoting Ooxpiui Jmls. 

N.C.—Hiatt V. City of Greensboro, 
160 S.E. 748, 752, 201 N.C. 615, 
Quoting Corpus Juris. 

R.I.—Gill V. Town Council of James¬ 
town, 133 A. 806, 47 R.I. 425. 

Tenn.—Current v. Stevenson, 116 S. 

W. 2d 1026, 1028, 173 Tenn. 260, 
Quoting Corpus Jorls—Thornton v. 
Connelly. 15 Tenn.App. 436. 

Vt—Kelbro, Inc., v. Myrick, 30 A. 
2d 527. 

Wash.—West v. Keith. 283 P. 198, 164 
Wash. 682. 

29 C.J. p 547 note 63. 

Rights of abutting owners in city 
streets see the C.J.S. title Munici¬ 
pal Corporations SS 1701-1706, al¬ 
so 44 C.J. p 942 note 28-p 946 note 
69, p 959 note 36-p 960 note 61. 
Protection of rights 

(1) These rights are carefully 
g:u€urded.—In re Opinion of the Jus¬ 
tices. 14 N.E.2d 462, 300 Mass. 602. 

(2) Rights of abutter and rights of 
public are to be guarded with eQual 
care.—State v. Muolo, 176 A. 401, 
119 Conn. 323. 

Loss of rlg:htB 

These rights of the landowners 
may be lost where their existence 
is denied and they are exclusively 
possessed for the statutory period by 
one who claims to own the fee of 
the highway.—^Woodruff v. Paddock, 
29 NJm. 1021, ISO N.Y. 618, affirming 
9 N.Y.S. 381, 56 Hun 288. 

Application of statute fui to trafllo 
The statute grouting department of i 


' highways authority to reE:ulate and 
control all traffic on public highways 
and to adopt and enforce traffic rules 
and regnilatlons applies as to the 
public generally, and has no appli¬ 
cation where plaintiffs claim a spe¬ 
cial right as a property right result¬ 
ing from their ownership of land ad¬ 
joining the highway.—State ex rel. 
Gebelln v. Department of Highways, 
8 So.2d 71. 200 La. 409. 
nnpxopex use of highway 
Owner of land abutting on high¬ 
way retains all rights not incompati¬ 
ble with the public easement, and 
any person making use of highway 
beyond scope of the easement, as by 
maintaining a place of private busi¬ 
ness on the highway In front of the 
abutter's property, commits wrong 
against abutting owner of fee, un¬ 
less he acts under legislative author¬ 
ity in furtherance of public use and 
with compensation made or under 
proper exercise by state of its police 
power.—State v. Muolo, 176 A, 401, 
119 Conn. 323. 

9(X Cal.—^Lane v. San Diego Electric 
Ry. Co., 280 P. 109, 111, 208 Cil. 
29, Quoting Corpus Juris —Strehlow 
V. Mothom, 280 P. 1021, 1024, 100 
Cal. App. >692, citing Corpus Juris. 
Ga.—^Barham v. Grant, 196 S.B. 43, 
185 Ga. 601—State Highway Board 

V. Baxter, 144 S.E. 796, 801, 167 Ga. 
124, citing Corpus Juris. 

La.—State ex rel. Gebelln v. Depart¬ 
ment of Highways, 8 So.2d 71, 74, 
200 La. 409, quoting Corpus Juris— 
Jones Island Realty Co. v. Midden- 
dorf, 185 So. 881, 882, 191 La. 466, 
Quoting Corpus Juris. 

N.C.—Hiatt V. City of Greensboro, 
160 S.B. 748. 762, 201 N.C. 616, 
Quoting Corpus Juris. 

Tenn.—Current v. Stevenson, 116 S. 

W. 2d 1026, 1028, 173 Tenn, 250, 
Quoting Corpus Juris. 

Vt.—Kelbro, Inc. v. Myrick, "SO A.2d 
627, 531, citing Corpus Juris. 

29 C.J. p 547 note 64. 

81. TenzL—Current v. Stevenson, 116 
S.W.2d 1026, 1028, 173 Tenn. 250, 
Quoting Corpus Juris. 
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Vt.—Kelbro, Inc., v. Myrick, 30 A.2d: 
627. 

29 C.J. p 547 note 65. 

92. Vt—Kelbro, Inc., v. Myrick, su¬ 
pra. 

93. Cal.—^People v. Blcciardl, App., 
107 P.2d 647. 

29 C.J. p 547 note 67. 

94. W.Va.—^Peddicord v. Marshall 
County Court, 8 S.E.2d 222, 121 W. 
Va. 270. 

29 C.J. p 547 note 68. 

95. Tenn.—Current v. Stevenson, 116 
S.W.2d 1028, 1028, 173 Tenn. 250, 
Quoting Corpus Juris. 

29 C.J. p 547 note 69. 

96L Bight to object 
Abutting owners were entitled to> 
object to establishment of highway 
within existing lines by commission 
authorized only to mark out existing 
lines.—Gill v. Town Council of 
Jamestown, l^S A. 806, 47 R.I. 425. 
97. Cal.—^Rupp V. Hiveley, 271 P.. 

768, 94 Cal.App. 667. 

9& Cal.—^Rupp V. Hiveley, supra. 

99. Ga.—State Highway Board v. 

Baxter, 144 S.E. 796, 167 Ga. 124. 
Trestle 

Persons who bought land abutting 
on highway over which was built a 
trestle leading to ferry acquired a 
“property interest" in the trestle as 
an essential part of the highway, en¬ 
titling them to use of trestle free- 
from obstruction or hindrance by 
county and county commissioners.— 
MacFarlane v. Davis, TexCiv.App., 
147 S.W.2d 528. 

1. Abutting owners may not restrict, 
the use of the highway by the public. 
—Brelnig v. Allegheny County, 2 A. 
2d 842, 332 Pa. 474. 

2m N.Y.^Jones Beach Boulevard Es¬ 
tate V. Moses, 197 N.E. 318, 268 N. 
Y. 362, 100 AL.R. 487, reversing 
266 N.Y.S. 983, 240 App.Div. 846, 
reversing Jones Beach Boulevard 
Estates v. Moses, 269 N.Y.S. 53, 
144 Mlsc. 435. 

Pa.—^Brelnig v. Allegheny County, t 
A.2d 842, -332 Pa. 474. 
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termeddle with the rights of the abutting owners.^ 
The mere disturbance of the rights of the abutting 
owners by the imposition of new uses on the high¬ 
way consistent with highway purposes must be tol¬ 
erated.'* 

Right of access. As stated in Corpus Juris, an 
abutting landowner on a public highway has a spe¬ 
cial right of easement and user in the public road 
for access purposes, and this is a property right 
which cannot be damaged or taken from him with¬ 
out due compensation.® While entire access may 
not be cut off,® an owner is not entitled, as against 
the public, to access to his land at all points in the 
boundary between it and the highway if he has 


free and convenient access to his property and to 
the improvements thereon, and his means of ingress 
and egress are not substantially interfered with by 
the public, he has no cause of complaint.® 

If necessary, to enable him to reach the traveled 
part of the road, he has the right to bridge a ditch 
or construct a grade for that purpose;® but in do¬ 
ing so he has no right willfully to obstruct such 
ditch or highway, his rights as a private landowner 
being subordinate to the public right of construct¬ 
ing and keeping the highways in repair.So ordi¬ 
narily he may construct a sidewalk, set hitching 
posts, and place stepping stones to enable passengers 
to enter or alight from a vehicle more readily.^^ 


& Pa.—Brelnlg v. Allegheny County, 
supra. 

4, N.T.—Perlmutter v. Greene, 182 
N.H. 5, 259 N.T. 327. 81 A.L.R. 1543, 
reversing 254 N.Y.S. 542, 2‘34 App. 
Div. 896, affirming 249 N.Y.S. 495, 
140 Mlsc. 42. 

6. U.S.—Schlefelbeln v. TJ. S., CC.A. 

Iowa, 124 F.2d 945. 

Cal.—^Lane v. San Diego Electric Ry. 
Co., 280 P. 109, 111, 208 Cal. 29, 
quoting Oorpua Juris —People v. 
Rlcoiardl, App., 107 P.2d 647— 
Strehlow v. Mothorn, 280 P. 1021, 
1024, 100 CaLApp. 692, citing Cor¬ 
pus Juris —Genazzl v. Marin Coun¬ 
ty. 263 P. 825, 826. 88 Cal.App. 545, 
citing Corpus Juris. 

Conn.—-Knothe v. Zlnzer, IIB A, 477, 
96 Conn. 709. 

Ga.—Barham v. Grant, 196 S.E. 48, 
185 Ga. 601—State Highway Board 

V. Baxter, 144 S.E. 796, 801, 167 
Ga. 124, citing Corpus Juris. 

Idaho.—Poster’s, Inc., v. Boise City, 
118 P.2d 721. ' 

La.—State ex rel. Gehelln v. Depart¬ 
ment of Highways, 8 S0.2d 71, 74, 
200 La. 409, quoting Corpus Juris. 
Mich.—Grand Rapids Gravel Co. v. 
William J. Breen Gravel Co., 247 N. 

W. 902, 904, 262 Mich. 36o, citing 
Corpus Juris. 

N.T.—Chautauqua County v. Swan¬ 
son. 21 N.T.S.2d 2, 260 App.Dlv. 
124—Grlefer v. Sullivan County, 
286 N.Y.S. 791, 246 App.Dlv. 385, 
affirmed 6 N.H.2d 606, 273 N.T. 516, 
reargument denied 10 N.E.2d 564, 
274 N.Y. 587—Delaware County v. 
Wakeman, 6 N.Y.S.2d 166, 168 Mlsc. 
644. 

N.C.—Hildebrand v. Southern Bell 
Telephone & Telegraph Co., 14 S. 
E.2d 252, 219 N.C. 402—Hiatt v. 
City of Greensboro, 160 S.E. 748, 
752, 201 N.C. 515, quoting Corpus 
Juris. 

Tenn.—Current v. Stevenson, 116 S. 
• W.2d 1026, 1028, 173 Tenn. 250, 
quoting Corpus Juris. 

W.Va.—Dick V. City of Hinton, 156 S. 

E. 81, 82, 109 W.Va. 708, citing 
, Corpus Juris. 

29 C.J. p 547 note 71. 


"A road Is primarily laid out for 
the benefit of the adjoining landown¬ 
ers.”—^Beals V. City of Los Angeles, 
Cal.App., 116 P.2d 489, 492. 

Nature of district Immaterial 

The rights of access are the same 
whether property is situated in busi¬ 
ness district of a large city or In res¬ 
idential district of a small town, al¬ 
though extent of damage for Inter¬ 
ference therewith might be different. 
—Rose V. State, 123 P.2d 505, 19 Cal. 
2d 713, prior opinion 105 P.2d 302, 
prior opinion, App., 94 P.2d 1058, fol* 
lowed in Bettencourt v. State, Sup., 
123 P,2d 525, Brandon v. State, 123 
P.2d 525, Jones v. State, 123 P.2d 
526 and Laughlln v. State, 123 P.2d 
526. 

Approaches to bridge or overpass 
Owner of abutting land has right 
of access to approaches to bridge or 
to overpass over railroad. 

Ga.—State Highway Board v. Bax¬ 
ter, 144 S.E. 796, 167 Ga. 124. 

.N.H.—Maine-New Hampshire Inter¬ 
state Bridge Authority v. Ham’s 
Estate, '30 A.2d 7. 

29 C.J. p 547 note 71 [b]. 

Old and new highways regarded as 
one 

Where old portion of altered road, 
abutting on plaintiff’s land, and new 
road established by county authori¬ 
ties, were contiguous at point where 
plaintiff maintained a way of egress 
from, and ingress to, old road and 
both new portion and old portion 
were a public highway, they were, 
for purposes of suit to restrain de¬ 
fendant from Interfering with plain¬ 
tiff’s egress from, and ingress to, old 
portion, a single highway, and plain¬ 
tiff had right of egress from, and 
Ingress to, such highway and to the 
most traveled portion thereof.—^Bar¬ 
ham V. Grant, 196 B.E. 43, 185 Ga. 
601. 

Parkway not within rule 

The requirement that a highway be 
kept open for access as well as for 
travel does not apply to a state park¬ 
way forming part of the state park 
system.—^Board of Sup’rs of Monroe 
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County V. Wilkin, 22 N.Y.S.2d 465, 
260 App.Div. 366, appeal denied 25 
N.Y.S.2d 788, 260 App.Div. 995. 

& Cal.—Genazzl v. Marin County, 
263 P. 825, 826, 88 Cal.App. 545, 
citing Corpus Juris. 

Ga.—State Highway Board v. Bax¬ 
ter, 144 S.E. 796, 801, 167 Ga. 124, 
citing Corpus Juris. 

29 C.J. p 548 note 72. 

7. Cal.—Genazzl v. Marin County, 
263 P. 825, 826, 88 Cal.App. 545, 
citing Corpus Juris. 

Ga.—State Highway Board v. Bax¬ 
ter. 144 S.E. 796, 801, 167 Ga. 124, 
citing Corpus Juris. 

29 C.J. p 548 note 72. 

However, It has been held that con¬ 
venience, as well as necessity of own¬ 
er, entitles him to access to, and 
egress from, land abutting public 
street at all points, in absence of ex¬ 
traordinary peril to public.—^Town of 
Tilton V. Sharpe, 151 A 452, 84 N. 
H. 393. 

8 . Cal.—Genazzl v. Marin County, 
263 P. 825, 826, 88 Cal.App. 545, 
citing Corpus Juris. 

Ga.—State Highway Board v. Bax¬ 
ter, 144 S.E. 796, 801, 167 Ga. 124, 
citing C03*pu8 Jhris. 

Iowa.—Lingo v. Page County, 208 N. 

W. 327, 201 Iowa 906. 

29 C.J. p 548 note 73. 

I 

9. Ga.—Barham v. Grant, 196 S.E. 
43, 185 Ga. 601—State Highway 
Board v. Baxter. 144 S.E. 796, 801, 
167 Ga. 124, citing Corpus Juris. 

29 C.J. p 548 note 74. 

la Ga.—^Barham v. Grant, 196 S.B. 
43. 185 Ga. 601—State Highway 
Board v. Baxter, 144 S.E. 796, 801, 
167 Ga. 124, citing Corpus Juris. 
Mich.—^Eagle Tp. Highway Com'rs v. 
Ely, 19 N.W. 940, 54 Mich. 173. 

11. Conn.—^Newton v. New York, N. 
H. & H. B. Co., 44 A 813, 72 Conn. 
42(k 

State providing eutranoeways 
That state had provided, at its own 
expense, six entranceways onto high¬ 
way did not Interfere with abutting 
owner’s right to provide a way at his 
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However, this right is subject to the condition that 
it must not unreasonably obstruct the way,^* or un¬ 
reasonably render the use of the highway danger¬ 
ous.^* 


The right of access of the abutting owner-is sub¬ 
ordinate to the rights of the state or the public 
at large,and is subject to reasonable regulation 
and restriction.*^® 


own expense wlxich he might deem 
more convenient to him than those 
furnished by state, provided no rights 
of traveling public are Interfered 
with in so doing.—State ex rel. State 
Highway -Commission v. Hoffmann, 
Mo.App., 132 S.W.2d 27. 

IS, Pa.—Commonwealth v. Hauck, 
103 Pa. 536. 

29 C.J. p 348 note 77, 

13. N.H.—Town of Tilton v. Sharpe, 
155 A. 44, 85 N.H. 188. 
Setezmlnatloiii of leasonablenBss 
<1) In determining reasonableness 
of exercise of right of access all 1 
facts should be considered.—Town of 
Tilton V. Sharpe, 155 A. 44, 86 N.H. 
138—^Town of Tilton v. Sharpe, 161 
A. 462, 84 N.H. 893—^Tilton v. Sharpe, 
146 A. 159, 84 N.H. 4-3. 

(2) Reasonableness of entrance to 
lot over sidewalk does not depend on 
whether it is essential to profitable 
transaction of particular business.— 
Town of Tilton v. Sharpe, 155 A. 44, 
83 N.H. 138. 

(3) Character of proposed use of 
sidewalk for entrance to lot and ac¬ 
cessibility thereof at other points 
must be considered on Question of its 
reasonableness; and, to render pro¬ 
posed entrance to filling station un¬ 
reasonable, it is not essential that in¬ 
evitable accident would result or that 
incident danger could not be avoided 
by exercising reasonable care; ajid 
that corner entrance to filling station 
will create unusual hazard by invit¬ 
ing disregard of traffic signal and 
crossing of one-way traffic is not de¬ 
terminative of its unreasonableness. 
—Town of Tilton v. Sharpe, 165 A, 
44, 85 N.H. 138. 

(4) Particular driveways into a 
filling station were held reasonable 
or unreasonable depending on wheth¬ 
er it rendered the use of the highway 
by pedestrians and vehicles unusual¬ 
ly dangerous.—^Town of Tilton v. 
Sharpe, 155 A. 44, 85 N.H. 138—^Town 
of Tilton V. Sharpe, 161 A. 452, 84 N. 
H. 393. 

(6) Finding that pass way from 
filling station could be used without 
unusual danger, if vehicle operators 
and pedestrians exercised reasonable 
care, was held not in conflict with 
conclusion that such use was unrea¬ 
sonable.—Town of Tilton v. Sharpe, 
155 A. 44, 85 N.H. 138. 

14i N.T.—Gllsey Buildings v. Incor¬ 
porated Village of Great Neck 

Plaza, 11 N.Y.S.2d 694, 170 Mlsc. 

945, affirmed 16 N.Y.S.2d 832, 258 

App.Div. 901. 


“The abutter cannot make a busi¬ 
ness of his right of access in deroga¬ 
tion of the rights of the traveling 
public. He is entitled to make only 
such use of his right of access as is 
consonant with traffic conditions and 
police reQuirements that are reason¬ 
able and uniform."—^Breinlg v. Alle¬ 
gheny County, 2 A.2d 842, 848, 332 Pa. 
474. 

Sffeze dlstuxbance by the state of 
the right of access, by the imposition 
of new uses on the highway consist¬ 
ent with highway purposes, must be 
tolerated.—Perlmutter v. Greene, 182 
N.EL 6, 259 N.Y. 327, 81 A.L..R. 1643, 
reversing 254 N.Y.S. 642, 234 App.Div. 
896, affirming 249 N.Y.S. 495, 140 
Misc. 42. 

Place of access 

Abutting owner cannot Insist on 
right of access at any place he sees 
fit, since he holds such right subject 
to superior right of state.—^King v. 
Stark County, 268 N.W. 654, 66 N.D. 
467. 

15. N.Y.—Gilsey Buildings v. Incor¬ 
porated Village of Great Neck 
Plaza. 11 N.Y.S.2d 694, 170 Misc. 
945 , affirmed 16 N.Y.S.2d 832, 258 
App.Div. 901. 

N.D.—^King V. Stark County, 266 N. 

W. 654, 66 N.D. 467.’ 

Begnlatlon h^d proper 

(1) Traffic signal, maintained at 
entrance to street, requiring vehicles 
to pass to right, is reasonable regula¬ 
tion although affecting right of ac¬ 
cess somewhat.—^Town of Tilton v. 
Sharpe, 161 A. 452, 84 N.H. 398. 

(2) Where landowner granted 
paved roadway site, reserving rights 
of way over unpaved strips to as¬ 
sure owner of access to paved road 
from his land, ordinance of park 
commission regulating left turns, 
which made necessary five-mile extra 
drive to place where U-turn could be 
made, when owner wished to turn left 
in coming upon highway, was held 
not Invalid as an unreasonable re¬ 
striction, since rights of abutter are 
subject to right of state to regulate 
public highways, and measure affect¬ 
ed every one on highway uniformly 
and was designed to speed traffic and 
decrease danger.—Jones Beach Boul¬ 
evard Estate V. Moses, 197 N.E. 813, 
268 N.Y. 362, 100 A.LuR. 487, revers¬ 
ing 266 N.Y.S. 983, 240 App.Div. 846, 
reversing Jones Beach Boulevard Es¬ 
tates V. Moses, 259 N.Y.S. 53, 144 
Misc. 435. 

Begnlatlon held, laopropez 

(1) Action of selectmen restricting 
abutting owner’s right of access in 
individual cases is not Justifiable as 
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exercise of power to regulate use of 
highways.—Tilton v. Sharpe, 146 A. 
159, 84 N.H. 43. 

(2) Regulations, such as parking 
regulations, cannot be authorized 
which purport to confer on individu¬ 
als the rights of occupancy of high¬ 
way which in time, space, or other¬ 
wise exceed fair limits of exercise of 
public easement of travel and which 
would thereby Interfere with the 
right of access.—In re Opinion of the 
Justices, 8 N.E.2d 179, '297 Mass. 569. 

BastxlotlonB as to dzlve'ways 

(1) The absolute prohibition of 
driveways to an abutting owner’s 
land which fronts on a slngi» thor¬ 
oughfare, and which cannot be 
reached by any other means, is un¬ 
lawful; but the public authorities 
have the undoubted right to regulate 
the manner of the use of driveways 
by adopting such rules and regula¬ 
tions, in the interest of public safe¬ 
ty, as will accord some measure of 
access and yet permit public travel 
with a minimum of danger, and such 
rules and regulations must be rea'- 
sonable, striking a balance between, 
the public and the private Interest; 
and in highly congested areas the 
right of vehicular access to property 
abutting highway can be reduced to 
a minimum and can be so limited as 
to exclude the right to maintain: 
driveways Immediately fronting the 
property, where it is possible to lo- 

, cate the drivei^ays elsewhere, and, 
if that is not possible, vehicular ac¬ 
cess can, in proper cases, be restrict¬ 
ed to the hours of least congestion.— 
Breinlg v. Allegheny County, 2 A.2d 
842, 332 Pa. 474. 

(2) The department of highways 
authority to limit the number of 

access connections which owner of 
land abutting on public highway may 
make with the highway to such ex¬ 
tent as the department deems neces¬ 
sary for public safety, and the Judg¬ 
ment of the officers and engineers of 
the department is entitled to great 
deference, but the authority of the 
department is not beyond that of the 
courts, and entire access may not be 
cut off; and where owners' land ex¬ 
tended about one thousand seventy- 
seven feet along one side of high¬ 
way and one thousand eight hundred 
twenty-two feet along other side. 
Judgment permitting landowner to 
make four connections with highway 
on one side and six connections on 
the other was affirmed.—State ex rel. 
Gebelin v. Department of Highways. 

I 8 So.2d 71, >200 La. 409. 
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Right of view. An important right of an abut¬ 
ting owner is the right of view, that is, the right 
to see the highway and to be seen from the high¬ 
way.^® This right requires the space between the 
abutter and the highway to be kept open so that 
signs or goods may be seen by passers-by so as to 
attract them to patronize the business carried on on 
the property.i7 However, it does not include the 
right to display advertising matter foreign to the 
business conducted on the property,^® so that an 
abutting owner cannot convey the right of view to 
third persons for the advertising of other business- 
es.i® The right of view is subordinate to the rights 
of the public and may be interfered with where the 
safety of the public is involved.^® 

§ 142. -Use of Highway for Private 

Purposes 

An abutting owner has the right to make any neces- 
sarVi reasonable use of the highway which does not In¬ 
terfere with the public easement; but this right Is sub¬ 


ordinate to the right of the public and Is subject to rea¬ 
sonable regulation. 

The owner of land through which a highway 
passes has a right to make any reasonable use of 
the highway which does not interfere with the en- 
j'oyment of the public easement.21 Thus a reason¬ 
able use may be made of highways for moving 
buildings,22 temporarily depositing goods, fuel, and 
building materials thereon,^® and leaving thereon 
for a reasonable time articles about to be moved 
from or into a building,24 and apparatus^® or vehi- 
cies26 for the purpose of aiding in such removal. 

The obstruction by the abutting owner must, how¬ 
ever, be of a reasonably necessary character, and it 
must not unreasonably interfere with the rights of 
the public to use the highway.27 While no unbend¬ 
ing rule can be laid down as to whether a particu¬ 
lar use is unreasonable and constitutes a nuisance, 
each case depending on its own circumstances,2® 
an obstruction is unreasonable if it is practically 
continuous.22 It has been held that the abutting 


16b Oal.—People v, Ricclardl, App., 
107 P.2d 647. 

Vt—^Kelbro, Inc., v. My rick, 80 A. 2d 
627. 

17. CaL—^People ▼. Ricclardl, App., 
107 P.2d 647. 

1& CoxLvoyaiLoa of rlglit 
Vt.—^Kelbro, Inc., v, Myrlck, 80 A. 
2d 527. 

19. Vt—^Kelbro, Inc. v. Myrlck, su¬ 
pra. 

sa Soraeniaff off bUlboard 

A highway officer may, for consid¬ 
erations other than purely esthetic 
reasons, screen a billboard on an 
abutting owner’s land from the high¬ 
way, and in such case it Is immateri¬ 
al that considerations of an esthetic 
nature also exist; and screening a 
billboard has been held proper where 
It is on a dangerous curve and tends 
to divert the motorist’s attention 
from the road; and where such act 
is lawful, the courts will not restrain 
It or assume the management of the 
highways.—^Perlmutter v. Greene, 182 
N.B. 6, 269 N.T. 327, 81 A.Li.R 1643, 
reversing 254 K.7.S. 542, 234 App.Dlv. 
896, affirming '249 N.Y.S. 495, 140 
Mlsc. 42. 

21. Conn.—^Muratorl v. Stiles & 
Reynolds Brick Co., 25 A.2d 58, 
128 Conn. 674. 

Oa.—^Donalson v. Georgia Power & 
Xilght Co., 166 S.1]. 440, 176 Ga. 462. 
111.—^Minnie Creek Drainage Dlst. v. 

Streeter, 158 N.B. 383, 327 Ill. '236. 
Minn.—Town of Kinghurst v. Inter¬ 
national Lumber Co., 219 N.W. 172, 
173, 174 Minn. 306, citing Corpus 
Juris. 

N.T.—^Town of Amherst v. Tide Wa¬ 
ter Oil Sales Corporation, 272 N.Y. 
S. 162, 241 App.Dlv. 912—Allen v. 
New York Cent. R. Co., 2'39 N.Y.S. 


140, 228 App.Dlv. 382, reversing 233 
N.Y.S. 446, 133 Mlsc. 618. 

Vt.—^Le Pebvre v. Central Vermont 
Ry. Co.. 123 A. 211, 97 Vt. 342. 
Wls.—Town of Hustisford v. Knuth, 
209 N.W. 687, 190 Wls. 496. 

29 C.J. p 548 note 79. 

Rights of abutter to use of city 
streets see the C.XS. title Munici¬ 
pal Corporations 1707-1709, also 
44 C.J. p 946 note 70-p 959 note 35. 
Use of highway generally see infra 
S§ 233-235. 

Bights extend to center 

Where public acaulred only an 
easement of passage over property 
that was taken for highway, abut¬ 
ting owners were left with rights to 
use the locus for any purpose not in¬ 
consistent with public travel and pre¬ 
sumably such rights extended to 
thread of the way.^—City of Laconia 

V. Morin, N.H., 50 A.2d 479. 

KegsUty dependent on reasonableness 

Use of sidewalk Is legal or illegal 
according as it is reasonable or un¬ 
reasonable.—^Town of Tilton v. 
Sharpe, 161 A. 452, 84 N.H. 393. 
Ibogging railroad across highway 
Presence of properly constructed | 
and maintained logging railroad 
across highway was not Incompatible 
with travel thereon.—^Town of Klng- 
hurst V. International Lumber Co., 
219 N.W. 172, 174 Minn. ’306. 
Transporting ooal across highway 

W. Va.—Clay County Court v. Adams, 
165 S.B. 174, 109 W.Va. 421. 

29. N.Y.—^New York Tel. Co. v. Dltt- 
man, 159 N.Y.S. 625, 96 Mlsc. 60. 

29 C.J. p 549 note 80. 

23. Wls.—^Loberg v. Amherst, 68 N. 
W. 1048, 87 Wls. 6'34, 41 Am.S.R. 
69. 

29 C.J. p 54-9 note 81. 

losa 


24. Mo.—Gerdes v. Christopher & 
Simpson Architectural Iron & 
Foundry Co., 27 aW. 615, 124 Mo. 
347. 

29 C.J. p i549 note 82. 

25. Wls.—^Jochem v. Robinson, 39 N. 
W. 383, 72 Wls. 199, 1 L.R.A. 178. 

29 CJ. p 549 note 83. 

86 . Iowa.—Sikes v. Manchester, 12 
N.W. 766, 59 Iowa 66. 

29 C.S. p 549 note 84. 

87. Me.—Ltynn v. Hooper, 44 A. 127, 
93 Me. 46, 47 L..R.A. 752. 

29 C.J. p 549 note 85. 

Restriction, for mere convenience 
Owner of land on both sides of 
open highway could not diminish or 
restrict use thereof merely because 
it would serve his convenience.— 
Perry v. Jaggers, Tex.Clv.App., 8 S: 
W.2d 143, error dismissed. 

88 b Clxonmstances control 

“An awning, a sign, or a bay win¬ 
dow extending over the sidewalk, a 
hitching post, a stepping stone, a 
mail box, a telephone pole, a shade 
tree, or a silent policeman, within 
the limits of the highway, may or 
may not be a nuisance, according to 
the circumstances.”—^Le Pebvre v. 
Central Vermont Ry. Co., 123 A. *211, 
216, 97 Vt. 342. 

29. Wls.—^Busse V. Rogers, 98 N.W. 

219, 120 Wls. 445, 64 L.R.A. 183. 

29 C.J. p 549 note 86. 

Teams or vehicles In front of prem¬ 
ises 

It has been held not to be a rea¬ 
sonable use of the highway to keep 
teams or vehicles constantly in front 
of the premises and in such numbers 
as to interfere with the use of the 
highway by others.—^Plynn v. Taylor. 
28 N.E. 418, 127 N.Y. 696, 14 L.R.A. 
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owner may convey his right to use the highway 
for private purposes to another.^O 

The rights of the abutting owner are, of course, 
always subordinate to the rights of the public, 
and may grow less and less, as the public needs in- 
crease .22 The use by the owner of the fee is sub¬ 
ject to reasonable regulation in the interest of the 
comfort and convenience of the community as a 
whole.®8 With this exception he retains all that is 
not needed for public uses.®^ 

Right to plant trees. One of the privileges of 
ownership of the fee of the soil in a highway is 
that of setting out shade trees, as long as they do 
not interfere with traveL^s This right is subject to 
the control of the legislature,^® which may make 
such regulation as to the improvement of the high¬ 
way as will render it more convenient for public 
use,®*^ and also subject to the right of the abutters 
to have trees removed in the exercise of their right 
to use the whole length and breadth of the way for 
passage.®® 

Right to dig ditches and lay pipeline. The use 
which the abutting owner may make of the highway 
includes the right to maintain ditches or drains for 


the benefit of his lands, provided he does not inter¬ 
fere with the use as a highway,®® and to this end 
he must take proper precaution to cover them so as 
not to interfere with the safety and convenience of 
travelers, and thereafter to keep the covering in 
repair.^® This right of the owner is subject to such 
reasonable rules and regulations as may be imposed 
by the state or the local authorities.^^ 

The owner of the fee has the right to lay a pipe¬ 
line across and under the bed of the road, provided 
he does not thereby obstruct the road;^® and he 
may convey that right to another.*® 

§ 143. -Reme^s 

a. In general 

b. Action for damages 

c. Injunction 

a. In Gtenerid 

As regards obstructions and encroachments on the 
highway, an abutting owner has all the usual rights and 
remedies of a freeholder. 

Subject only to the public easement, an abutting 
owner has, as regards obstructions and encroach¬ 
ments on the highway, all the usual rights and rem- 


556, aifirmlng 53 Hun 167, 6 N.Y.S. 96 
—29 C.J. p '549 note 87. 

SQi Md.—^West v. Marylajid Gas 
Transmission Corporation, 159 A. 
758, 162 Md. 298. 

31. in.-^-<:;aJumet Federal Sayings & 
Loan Ass'n of Chicago v. City of 
Chicago, 29 N.E.2d 292, >306 IlLApp. 
524. 

29 O.J. p <549 note 88. 

33. Cal.—Gumsey v. Northern Cali¬ 
fornia Power Co., 94 P. 858, 7 Cal. 
App. 534. 

29 G.J. p 549 note 89. 

33. CaL—Colegrove Water Co. v. 
Hollywood, 90 P. 1053, 161 Cal. 425, 
13 L.R.A.,N.S., 904. 

Conn.—State v. Muolo, 176 A. 401, 
119 Conn. 323. 

IIL—Calumet Federal Savings & Loan 
Ass'n of Chicago v. City of Chica¬ 
go, 29 N.H.2d 292, 306 lll.App. 524. 
PennlssioiL xegubred 

Under statute authorizing highway 
commission to control uses of land 
embraced within easements for high¬ 
way purposes, owner of such land 
could use it, whether for building 
or cultivation, only by permission, 
and not as a matter of right, except 
for Ingress and egress.—^Hildebrand 
V. Southern Bell Telephone & Tele¬ 
graph Co., 14 S.E.2d 252, 219 N.C 
402. 

34. CaL—Gumsey v. Northern Cali¬ 
fornia Power Co., 94 P. 858, 7 Cal. 
App. 534. 

26 C.J. p 549 note 92. 


36. Conn.—^Muratori v, Stiles & 
Reynolds Brick Co., 25 A.2d 68, 128 
Conn. 674. 

29 C.J. p 549 note 9'8. 

Bight to plant as mere license 

Statute granting abutting owners 
right to use a specified part of the 
highway for cultivating growth of 
trees was a mere license, revocable 
by the proper authorities at any time 
where necessary -for the improvement 
of the road.—Gustafson v. Gem Tp., 
235 N.W. 712, 58 S.D. -308. 

36. Construction of statutes 

The statute giving tree wardens 
the control of trees and shrubs with¬ 
in limits of public road or grounds in 
town or borough, and statute forbid¬ 
ding every person, under a penalty, 
to remove, prune or injure any shrub 
or ornamental tree within the limits 
of a public highway without written 
permission, when read together, make 
it clear that the legislative intent 
was to vest exclusive control in a 
tree warden of all trees within the 
limits of a highway or of any parts 
of trees standing within those lim¬ 
its, although the trees themselves 
stood on private grounds, except as 
other authorities have Jurisdiction.— 
Muratori v. Stiles & Reynolds Brick 
Co., 25 A.2d 58, 128 Conn. 674. 

37. N.J.—Sherman v. Butcher, 60 A. 
336, 72 N.J.Law 63. 

3a Mass.—^Pinkerton v. Randolph, 
85 N.E. 892, <200 Mass. 24. 

3a Wash.—Holm v, Montgomery,* 
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113 P. 1115, 62 Wash. 398, 34 L.H. 
A., N.S., 606. 

29 C.J. p 650 note 96. 

Right to drain Into highway see in¬ 
fra 9 186. 

Evidence showtng no Interference 
Evidence in suit to enjoin Inter¬ 
ference with irrigation ditch was 
held to sustain finding that exten¬ 
sion of ditch along highway did not 
Interfere with traveling public or 
abutting landowners.—^Mulr v. Kay, 
244 P. 901, 66 Utah 650. 

4a N.J.—Rupp V. Burgess, 66 A. 

166, 70 N.J.Law 7. 

29 C.J. p 650 note 97. 

41, N.T.—Wells V. Croton-on-Hud- 
Bon, 124 N.Y.S. 1058, 69 Mlsc. 97. 

29 C.J. p 550 note 98. 

42. Md.—West V. Maryland Gas 
Transmission Corporation, 159 A. 
758, 162 Md. 298. 

Evidence as to title 
In suit by an abutting owner to 
restrain another abutting owner from 
using the highway for Irrigation pipe 
lines, evidence was held to show that 
defendant, and not plaintiff, owned 
the fee to the part of the highway in 
which the pipe lines were to be laid, 
so that plaintiff was not entitled to 
enjoin such use.—^Almaden Vineyards 
Corporation v. Arnerlch, 70 P.2d 243. 
21 Cal.App.2d 701. 

4a Md.—West V, Maryland Gas 
Transmission Corporation, 169 A. 
758, 16*2 Md. 298. 
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edies of the owner of a freehold,including, in 
addition to ejectment, see Ejectment § 14, and ac¬ 
tions for damages and injunction, see infra subdi¬ 
visions b and c of this section, trespass,^® waste, 
and an action to remove an obstruction*^ or abate a 
nuisance.*® So trover lies for cutting and remov¬ 
ing timber within the limits of a highway,*^ or for 
taking earth or stone not necessary to the construc¬ 
tion or repair thereof.®® However, no action lies 
for obstructing a highway until it is opened.®! 

b. Action for Damages 

An abutting owner may maintain an action for dam¬ 
ages for special injury resulting from an obstruction of» 
or encroachment on, the highway, as where his right of 
access, or his possession of treea, Is Interfered with. 


Where an abutting owner suffers a special injury 
from the obstruction beyond that suffered by the 
public, he may maintain an action for damages,®® 
and the fact that such obstruction is also a public 
nuisance is immaterial;®® but he cannot maintain 
an action for an injury to public rights in a street 
or highway without showing that he has special 
or private rights which have been invaded.®* 

The interruption of access is a special injury dif¬ 
ferent in kind from that suffered by the public gen¬ 
erally, and entitles an abutting owner to maintain 
an action for damages.®® The obstruction need not 
be immediately in front of plaintiffs property in 
order that he may sue for damages, it being suffi¬ 
cient if it renders access to his lot impossible or im¬ 
pairs it substantially;®® and an abutting owner who 


44. Cal.—Beals v. City of Los An¬ 
geles. App., 116 P.2d 489. 

29 C.J. p 550 note 1. 

Remedies of: 

Abutting owners of city streets see 
the C.J.S. title Municipal Corpo¬ 
rations 9S 1710—1715, also 44 C.J. 
p 961 note 6'3-p 972 note 80. 
Private persons for Interference 
with public easement see infra SS 
222-231. 

45. Cal.—Beals v. City of Los An¬ 
geles. App., 116 P.2d 489. 

Ind.—Kincaid v. Indianapolis Natur¬ 
al Gas Co., 24 N.B. 1066, 124 Ind. 
577, 19 Am.S.R. 113, 8 L.R.A. 602. 
Ohio.—Ohio Water Service Co. v. 

Newman, 31 Ohio N.P.,N.S,, 75. ■ 

29 C.J. p 560 note 2. 

Teupoxary trespasses 
Where a railroad company, build¬ 
ing a bridge, committed acts of tres¬ 
pass on the highway in connection 
with the construction work, and such 
trespasses would cease on completion 
of the work, it was held that such 
acts did not offend against the fee, 
but merely against possession, and 
since the abutting owner did not 
have exclusive possession of the 
highway he could not maintain tres¬ 
pass.—Fitch V. New York, P. & B. 
R. Co., 20 A. 345. 59 Conn. 414, 10 L. 
R.A. 188. 

TTnlawfol cuttliif of trees 

Mo.—Betz V. Kansas City Home Tel. 

Co., 97 S.W. 207, 121 Mo.App. 478. 
N.Y.—Kellar v. Central Telephone & 
Telegraph Co.. 105 N.Y.S. 63, 63 
Mlsc. 523. 

Pa.—Huling V. Henderson, 29 A. (276, 
161 Pa. 653. 
ownership of fee 

(1) Plaintiff must own the fee of 
the highway to entitle him to main¬ 
tain trespass.—^Western Union Tel. 
Co. V. Krueger, 64 N.K 635, 30 Ind. 
App. 28. 

(2) However, ownership of the fee 
Is not essential to maintain trespass 
for cutting of trees in the highway 


where t)ie abutting owner is given 
the right, by statute, without refer¬ 
ence to the fee, to plant trees.—^Ed- 
sall V. Howell, 38 N.Y.S. 892, 86 Hun 
424. 

401 N.Y.—Jackson v. Hathaway, 15 
Johns. 447, 8 Am.D. 268. 

47, Cal.—Beals v. City of Los An¬ 
geles, App., 116 P.2d 489. 

Ky.—^Illinois Cent. R. Co. v. Ward, 
85 S.W.2d 863, 237 Ky. 478. 

29 CJ. p 650 note 7. 

4a Cal.—Beals v. City of Los An¬ 
geles, App., 116 P.2d 489. 

29 C.J. p 550 note 8. 

ClDimty ooniinlsslo]Lez*s permit to 
erect structures in county road does 
not affect abutting owners’ right to 
sue parties maintaining nuisances.— 
West V. Keith, 283 P. 198, 154 Wash 
682. 

Parties 

Abutting owners, specially injured 
by structures constituting public nui¬ 
sances in county road, may. In their 
own names, sue persons creating and 
maintaining nuisances, without join¬ 
ing county.—West v. Keith, supra. 
Bvldenoe 

Evidence was held to show that lofiT 
bulkhead and garage In county road 
were especially Injurious to abutting 
owners, and constituted substantial 
or unreasonable obstruction of coun¬ 
ty highway, rendering bulkhead and 
garage public nuisances.—^West v. 
Keith, supra. 

49. Pa.—Sanderson v. Haverstlck, 8 1 
Pa 294. 

Effect of statutes 

Owner of lajxd adjoining a town 
way was entitled to recover In trover 
for conversion by road commissioner 
of wood growing within the exterior 
limits thereof which the commis¬ 
sioner allowed workmen to remove 
to their respective homes, notwith¬ 
standing statute giving town a right 
to remove trees and shrubs growing 
between the road limits, particularly 
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in view of statute creating a lien on 
adjoining owner’s land for failure to 
remove trees and bushes each year 
after growth is once removed by 
town.—Brooks v. Bess, 195 A. 861, 
135 Me. 390. 

50. Ark.—^Wilkerson v. Gerard, 138 
S.W.2d 76, 200 Ark. 126. 

Maas.—^Phillips v. Bowers, 7 Gray 

21 . 

51. Me.—Southerland v. Jackson, 80 
Me. 462, 50 Am.D. 683. 

Sfi. Cal—^Beals v. City of Los An¬ 
geles, App., 116 P.2d 489. 

Ga.—Barham v. Grant, 193 S.E. 43, 
185 Ga 601. 

Ky.—^Hays v. Madison County, 118 S. 
W.2d 197, 274 Ky. 116—Illinois 

Cent R. Co. v. Ward, 35 S.W.2d 
863, 237 Ky. 478. 

Mich.—^Bator v. Ford Motor Co., 257 
N.W. 906, 269 Mich. 648. 

29 C.J. p 551 note 18. 

63. Ga—^Barham v. Grant 196 S- 
E. 43, 185 Ga 601. 

N.Y.—^Ackerman v. True, 67 N.R 629^ 
175 N.Y. 853, 13 N.T.Ann.Caa 206. 
reversing 76 N.Y.S. 696, 71 App.Div. 
143. 

5^ Or.—Bakke v. Johnson, 202 P. 
1091, 102 Or. 496. 

S.C.—^Leltzsey v. Fellers, 187 S.B. 
740, 181 S.C. 401—Powell v. Spar¬ 
tanburg County, 134 S.R 367, 186 
S.C. 371. 

29 C.J. p >551 note 12. 

65. Conn.—Tress v. Plvorotto, 183 
A. 35, 104 Conn. 389—^Knothe v. 
Zlnzer, 115 A. 477, 96 Conn. 709. 
Ga—Barham v. Grant, 196 S.E. 4‘3^ 
185 Ga 601. 

La—Jones Island Realty Co. v. Mld- 
dendorf, 186 So. 881, 191 La 466. 
29 C.J. p 551 note 16. 

66L Conn.—^Tress v. Plvorotto, 133 A. 
35, 104 Conn. 889—^Knothe v. Zln¬ 
zer, 115 A. 477, 96 Conn. 709. 

Xnd.—^Dantzer v. Indianapolis Union 
R Co., 89 N.R 223, 141 Ind. 604, 50. 
Am.S.R 343, 84 L.RA. 769. 
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is compelled by an obstruction in the highway to 
take a more circuitous route in order to reach his 
premises may maintain an action for damages;®"^ 
and the fact that other means of access to the prop¬ 
erty are available affects merely the amount of 
damages, and not the right to recovery.®® One may 
sue for damages to lots by obstruction of a high¬ 
way, although the legal title is held by another as 
trustee for him.®® An abutting owner is not es¬ 
topped to maintain an action for an obstruction by 
his conveyance of some property to be used for the 
relocation of the highway.®® 

An abutting landowner may recover damages for 
interference with his possession or right of posses¬ 
sion of trees along the highway adjoining his prop¬ 
erty ;®i and this is so, under a statute vesting abut¬ 
ting owners with a limited easement in the trees, 
even though the abutting owner does not own the 
fee to the middle of the highway.®® 

Dafmges- In ascertaining the damages which an 
abutting owner has sustained by reason of an ob¬ 
struction or encroachment, a distinction is made be¬ 
tween cases where the injury is permanent and cas¬ 


es where the injury is temporary.®® Where the in¬ 
jury is permanent, the rule is to prove the value of 
the property with the obstruction or encroachment 
and its value with the same removed, and the dif¬ 
ference is the measure of damages.®^ Where the 
injury is temporary, however, the measure of dam¬ 
ages is either the diminution in the value of the use 
of the land during the period of the existence of the 
obstruction or encroachment or the reasonable cost 
of removal.®® After a determination that the ob¬ 
struction or encroachment is unlawful, the abutting 
owner has the right to remove it if the cost of re¬ 
moval is not unreasonable,®® and the measure of 
damages would be the expense of removal.®"^ It 
has also been held that the damages may be the ex¬ 
tent of injury to the abutting owner's business and 
his loss of profits.®® 

Incidental damages in common with the rest of 
the public are not the subject of recovery;®® but 
the mere fact of interference with his right of ac¬ 
cess will entitle an abutting owner to at least nom¬ 
inal damages.^® Punitive damages may be recov¬ 
ered where the circumstances are such as to justify 
the allowance of such damages.'^i Damages arising 


67. Ga.—Barham v. Grant, 196 S.E. 
43, 186 Ga. SOI. 

Mo.—Sheedy v. Union Press Brick 
Works, 25 Mo.App. 527. 

However, it was held that an own¬ 
er, who, as a result of floodlnsr of 
roads, pursuant to an agreement be¬ 
tween a power company and the 
county commissioners providing for 
flooding of roads and their reloca¬ 
tion, was required to use longer roads 
was not entitled to recover damages 
from the power company or the 
county commissioners.—^Hagan v. 
Susquehanna Power Co., 146 A. 768, 
157 Md. 521. 

68. Ky.—Illinois Cent. R. Co. v. 

Ward. 85 S.W.2d 868, 237 Ky. 478. 

69. Ky.—^Yates v. Big Sandy R. Co., 
89 S.W. 108, 28 Ky.L. 206. 

60. Ky.—^Illinois Cent. R. Co. v. 

Ward, 65 S.W.2d 86'3. 237 Ky. 478. 
ex. Me.—Brooks v. Bess, 196 A. 361, 
135 Me. 290. 

N.BL—^Baldwin v. Wallace, 146 A. 90, 
84 N.H. 71—^McCaffrey v. Concord 
Electric Co., 114 A. 395, 80 N.H. 
46, 17 A.L.R 813. 

Blahllity of county 
Where a flnding that trees along 
strip of land deeded to county for 
highway were to remain standing 
was supported by grantors' testimony 
and clause in deed reserving all "im¬ 
provements'* on land, and where 
county had set aside money from 
road fund, to he applied, with federal 
aid and state funds, in construction 
of state road, and had requested 
state highway department to act for 


county In matters necessary to se¬ 
cure federal aid, the county would be 
liable to grantors of right of way for 
destruction of trees by direction of 
state highway department—^Peterson 
V. Yakima County, 236 P. 79, 134 
Wash. 604. 

68. N.Y.—Chautauqua County v. 
Swanson, 21 N.Y.S.2d 2, 260 App. 
Dlv. 124. 

63. Ky.—^Anderson v. Hayes, 136 S. 
W.2d 558, 281 Ky. 484, 128 A.L.R. 
774. 

64. Ga.—^Barham v. Grant, 196 S.E. 
43, 185 Ga. 601. 

Ky.—^Anderson v. Hayes, 136 S.W.2d 
558, 281 Ky. 484, 128 A.L.R. 774. 

29 C.J. p 551 note 21. 

Farnuu&eut depreeiatloii 
Where the character of the injury 
is permanent, and the complaint rec¬ 
ognizes the right of defendant to con¬ 
tinue in the use of the property 
wrongfully appropriated, and to ac¬ 
quire, as a result of the suit, the ti¬ 
tle thereto, the damages should be 
assessed on the basis of the perma¬ 
nent depreciation in value of the 
property injured.—^Indiana, B. & W. 
R Co, V. Bberle, 11 N.B. 467, 110 Ind. 
542, 59 Am.R 225—28 C.jr. p 651 note 
22 . 

SB. Ky.—^Anderson v. Hayes, 186 S. 
W.2d 658, 281 Ky. 484, 128 A.L.R. 
774. 

Damages up to time of aottou 

Where the action Is in trespass, to 
recover for a i>aj3t injury, without 
recognizing the legality of the ob- 
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atruction, or defendant’s right to con¬ 
tinue it as a result of the suit, only 
such damages can be recovered as 
accrued up to the time of the com¬ 
mencement of the action.—^Indiana, 
B. & W. R. Co. V. Bberle, 11 N.B. 467, 
110 Ind. 642, 59 Am.R. 225. 

6a Ky.—^Anderson v. Hayes, 136 S. 
W.2d 658, 281 Ky. 484, 128 A.L.R. 
774. 

67. Ky.—^Anderson v. Hayes, supra. 

6a Ga.—Barham v. Grant, 196 S.E. 
4'3, 185 Ga. 601. 

69. Conn.—Newton v. New York, N. 
H. & H. R. Co., 44 A. 816, 72 Conn. 
420. 

29 C.J. p 552 note 24. 

7a Ky.—Bannon v. Murphy, 88 S. 

W. 889, 18 Ky.L. 989. 

Award held authorized 
An award of two hundred dollars 
to owner of land for damage result¬ 
ing from obstruction of access to 
owner's land, caused by defendant’s 
construction of building on property 
which adjoined owner's land and 
which had been dedicated by owner 
to highway commission for highway 
purposes only, was authorized.— 
Jones Island Realty Co. v. Mldden- 
dorf, 185 So. 881, 191 La. 456. 

71. Gcl—^B arham v. Grant, 196 S.B. 
48. 185 Ga. 601. 

Mo.—^Dickensheet v. Chouteau Min. 

Co., 202 S.W. 624, 200 Mo.App. 160. 
Exemplary or punitive dcunages gen¬ 
erally see Damages SS 117-127. 
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from both a temporary and a permanent nuisance 
may be recovered in the same action.'^^ 

Proceedings. Rules governing proceedings in civ¬ 
il actions generally have been applied in actions for 
damages for the injury suffered by an abutting 
owner by an obstruction or encroachment in the 
highway."^® It is no defense to an action for dam¬ 
ages that the complaining landowner carried on il¬ 
legal activities on his property.'^^ 

c. Injunction 

Except where he has a remedy at law, or la estopped, 
an abutting owner may enjoin a wrongful use of the 
highway resulting In special injury to him, as where 


there is Interference with hla right of access or of lat¬ 
eral support. 

Injunction may be maintained by the owner of 
the fee in a proper case to restrain a wrongful use 
of the highway but an abutting owner cannot 
restrain a public nuisance resulting from the ob¬ 
struction of the highway unless he sustains some 
damage differing in kind from that suffered by the 
general public.'^® 

Thus an abutting owner is entitled to an injunc¬ 
tion where an obstruction or excavation results in 
special injury to him, distinct from that suffered by 
the general public,as where his right of access is 
interfered with,"^® or where he is compelled by rea- 


70, Mo.—Wallace v. Kansas City & 
S. R. Co., 47 Mo.App. 491. 

73. N.C—^Bowie v. Tucker, 160 S.H. 

-200, 197 N.C. 671. 

Fleadlnffs 

(1) A complaint In an action for 
damages must state facts sufficient 
to constitute a cause of action.— 
Bowie V. Tucker, supra. 

(2) A complaint for cutting trees 
In a highway should allege that 
plaintiff is the owner of the fee of 
the highway, and that the trees were 
on his side of it. 

Ind.—Western Union Tel. Co. v. 
Krueger, 64 N.E. 636, 80 Ind.App, 
28. 

Tex.—Fall v. Thompson, Clv.App., ST 
S.W.2d 262, 266, citing Corpus 
rlB. 

C3) A complaint for Impeding 
plaintiff's Ingress and egress to his 
lands, by obstructing the highway 
on which they abut, need not aver 
that he had the right of Ingress and 
egress, such right being presumed.— 
Yates V. Big Sandy R. Co., 89 S.W. 
108, 28 Ky.U 206. 

(4) Complaints held sufficient to 
state a cause of action. 

Ga.—Barham v. Grant, 196 S.E. 43, 
186 Ga. 601. 

N.C.—^Bowle V. Tucker, 160 S.B. 200, 
197 N.C. 671. 

29 C.J. p 551 note 19 [a]. 

(6) Declaration by owner of land 
abutting on established highway 
stated no cause of action against 
county supervisors where It alleged 
only the cutting of trees In the right 
of way, and there was no showing 
that Improvement or repair of high¬ 
way was unnecessary or that such 
trees were not used in such Improve¬ 
ment or repsir.—State, to Use of 
Stanton, v. Junldln, 159 So. 107, 172 
Miss. 226, followed In State, to Use 
of Nettervllle, v. Junkln, 169 So. Ill, 
suggestion of error overruled State, 
for Use of Nettervllle, v. Junkln, 169 
So. 864. 

BvidaoBjOS 

(1) In landowner's suit against 


county supervisors and their sure¬ 
ties for cutting of trees in highway, 
the highway must be regarded as 
having been properly established 
where declaration did not state width 
of highway or that it had not been 
properly established.—State, to Use 
of Stanton, v. Junkln, 159 So. 107, 
172 Miss. '225, followed In State, to 
Use of Nettervllle, v. Junkln, 159 
So. Ill, suggestion of error overruled 
State, for Use of Nettervllle, v. Jun¬ 
kln, 169 So. 864. 

(2) In action to recover for losses 
from temporary obstruction of high¬ 
way, admission of testimony as to 
market value of abutting property 
before and after erection of obstruc¬ 
tion was error, since decline In mar¬ 
ket value of property Is allowable 
only where obstruction is perma¬ 
nent—^Anderson v. Hayes, 136 S.W.2d 
568, 281 Ky. 484, 128 AUR. 774. 
XfurtmotloiiB 

An Instruction directing verdict for 
plaintiff if defendant erected obstruc¬ 
tion which prevented plaintiff from 
marketing her coal, timber, and prod¬ 
uce waa objectionable as unsupport¬ 
ed by evidence of lost profits result¬ 
ing from inability to market timber 
and farm produce, especially when 
following Instruction limited 'value of 
use of property involved in case to 
net profits which plaintiff could have 
earned from operation of coal mine 
on the property in a businesslike 
manner.—^Anderson v. Hayes, supra. 
74. N.C.—Long v. Melton, 10 S.B.2d 
699. 218 N.C. 94. 

75- Ala.—^Mobile County v. Barnes- 
Creary Supply Co., Ala., 142 So. 72, 
73, 224 Ala. 164, citing OorpuB Jtu 
xls. 

N’.C.—^Davis V. Alexander, 162 S.B. 
373, 375, 202 N.C. 130, citing Cor¬ 
pus juris. 

29 C.J. p 662 note 80. 

Private use 

An abutting owner may restrain a 
use of the highway for private pur¬ 
poses, as where defendant continual¬ 
ly parked his car In front of plain¬ 
tiff’s property for the purpose of so- 
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llcltlng business on the highway, 
even though It was contended that 
defendant thereby rendered a con¬ 
venient service to the public, for that 
argument would apply with equal 
force to other business stands with¬ 
in highway limits, such as a gas sta¬ 
tion, a garage, or a restaurant.—^Fur¬ 
long V. A N. Derlnger, Inc., 13 A2d 
186. Ill Vt. 220. 

Boad not maintained by authorities 

Where the existence of a public 
way is established It is Immaterial 
that It was never maintained by the 
public authorities.—Ritter v. Hewitt, 
181 So. 289, 236 Ala. 206. 

7a Or.—^Bakke v. Johnson, 202 P. 
1091, 102 Or. 496. 

S.C.—Leltzsey v. Fellers, 187 S.B. 740, 
181 S.C. 401. 

Wash.—Olsen v. Jacobs, 76 P.2d 607, 
193 Wash. 606. 

Belief not 'ws.rranted 
Where an irrigation ditch was ex¬ 
tended along the highway, but In 
such a way as not to Interfere with 
the rights of the traveling public or 
the use of the highway by abutting 
owners, an abutting landowner was 
held not to have such special Interest 
In extension of ditch along highway 
to warrant injunctive relief, or abate¬ 
ment.—Muir V. Kay, 244 P. 901, 66 
Utah 660. 

77. Cal.—^Beals v: City of Los An¬ 
geles, App., 116 P.2d 489. 

Tenn.—Current v. Stevenson, 116 S. 
W.2d 1036, 173 Tenn. 260—Thorn¬ 
ton V. Connelly, 16 Tenn.App. 436. 
Wash.—^D'Ambrosia v. Acme Packing 
& Provision Co., 37 P.2d 887, 179 
Wash. 405. 

29 CJ. p 552 note 31. 

78. Ark.—^Meek v. Love, 122 S.'W.2d 
606, 197 Ark. 394. 

Conn.—Tress v. Pivorotto, 183 A 35, 
104 Conn. 389—^Knothe v. Zinzer, 
115 A. 477, 96 Conn. 709. 

Ky.—^Brown v. Roberts, 55 S.W.2d 9, 
246 Ky. 316. 

Okl.—Thomas v. Farrier, 66 P.2d 626, 
179 Okl. 263. 

29 C.J. p 562 note 32. 
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son of the obstruction to take a substantially more 
circuitous route in going to or from his property.^® 
This is true, even though the highway is not his 
sole means of ingress or egress,®® even though his 
land does not abut on the highway at the exact point 
of the obstruction,and even where his land does 
not actually abut on. the highway, if it is near 
enough to be materially affected by the obstruc¬ 
tion.®® 

Similarly a landowner is entitled to an injunction 
40 prevent any excavation on neighboring land, 
which will cause subsidence or destruction of the 
highway in front of his premises,®® or take a'v^ay 
the lateral support of the soil to which he is enti- 
tled.®4 So also an abutting owner may enjoin the 
destruction of an essential part of the highway®® or 
the removal of trees from the highway;®® but a 
landowner may not enjoin the removal of trees 
from the highway abutting on his property where 
•such removal was necessary for the construction, 
repair, or improvement of the highway.®^ Since, as 


appears in § 141, an abutting owner has no right 
or easement to have trees remain on the highway in 
front of another’s land, he cannot enjoin the re¬ 
moval of the trees by the owner of the abutting 
property.®® 

However, where an abutting owner has an ade¬ 
quate remedy at law, a suit for injunction cannot be 
maintained.®® Moreover, in accordance with the 
equity maxim that he who comes into a court of 
equity must come with clean hands, see Equity §§ 
93-99, where the complaining landowner is himself 
obstructing the road he cannot enjoin an obstruc¬ 
tion by others;®® but it is no defense to a suit to 
enjoin an obstruction that the complaining landown¬ 
er carried on illegal activities on his property.®^ 
Furthermore, the right of an abutting owner to en¬ 
join an obstruction of, or encroachment on, the 
highway may be lost by acts or conduct constituting 
waiver or estoppel.®® 

Effect of injunction. An injunction against one 
interfering with the use of a road by an abutting 


avoid multiplicity of nits 
An owner of property abutting on a 
public highway, whose means of 
egress from, and Ingress to, his prop¬ 
erty has been Illegally Interfered 
with, may maintain a suit In equity 
to enjoin further Interference, when 
such interference amounts to a con¬ 
tinuing nuisance or trespass, and 
where an Injunction would prevent a 
multiplicity of suits.—^Barham v. 
Crant, 196 S.E. 43, 18^ Oa. 601. 

Bemoval of building obstructing 
the highway may be compelled.— 
Jones Island Realty Go. v. Mldden- 
dorf, 185 So. 881, 191 La. 456. 

Special injury shown. 

Landowner showed damage pecu¬ 
liar to himself by showing that dur¬ 
ing certain seasons of year road was 
the only practical access he had to 
public markets for his farm products 
from his farm, and that road was 
necessary for proper enjoyment of 
Ilia property.—^Ritter v. Hewitt, 181 
So. 289. 236 Ala. 2lD5. 

79- Iowa.—^Toung v. Rothrock, 96 
N.W. 1105, 121 Iowa 588. 

29 C.J. p 552 note 33. 

SCere Inconvenience 
However, where the obstruction 
merely requires him to pass over a 
new road, less convenient than the 
•obstructed road, he Is injured in the 
same manner as the general 'publlc, 
and cannot maintain the suit.—^Bryan 
V. Petty, 143 N.W. 987, 162 Iowa 62. 
Cnlnde-^ao 

Property owners may maintain an 
action to open the way when by the 
closing of one end thereof their prop¬ 
erty is placed In a cul-de-sac.-^Beals 
V. City of Lios Angeles, C!al.App.. 116 
P.2d 489- 


ao. ICan.—Dyche v. Welchselbaum, 
68 P. 126, 9 HamApp. 360. 

Okl.—^Thomas v. Farrier, 65 P.2d 626, 
179 Okl. 263. 

81. Conn.—Tress v. Plvorotto, 133 A. 
35, 104 Conn. 389—Knothe v. Zln- 
zer, 115 A. 477, 96 Conn. 709. 

Ky.—Brown v. Roberts, 55 S.W.2d 9, 
246 Ky. 316. 

29 C.J. p 552 note 35. 

82. Ohio.—Madden v. Pennsylvania 
R. Co.. 21 Ohio Cir.Ct. 73, 11 Ohio 
Clr.Dec. 671. 

83. N.T.—Flnegan v. Eckerson, 62 
N.T.S. 993, 82 App.Div. 233. 

8A N.T.—^Flnegan v. Eckerson, su¬ 
pra. 

85. Pest r a ot lon of trestle 
Owners of land abutting highway, 
the value of which would be Impaired 
by destruction of trestle previously 
maintained as part of the highway, 
were entitled to Injunction against 
destruction of the trestle on aban¬ 
donment of the highway, especially 
where such destruction was not based 
on petition signed by freeholders as 
required by statuta—^MacFarlane v. 
Davis, Tex.Civ.App., 147 S.W.2d 628. 

88. Tex.—^Bexar County v. Camp, 
Clv.App., IQ'S S.W.2d 191- 

87. Iowa.—^Rablner v. Humboldt 
County, 278 N.W. 613, 324 Iowa 
1190, 116 A.L.R. 88. 

sa Trees servhig as •windbreak 

Plaintiffs, owning orange grove, 
were not entitled to restrain property 
owner on other side of road from de¬ 
stroying trees growing on defend¬ 
ant's side of highway, which served 
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as windbreak.—^Rupp v. Hlveley, 271 
P. 768, 94 CalApp. 667. 

89. fitatntory remedy 
Mo.—^Wainscott v. Strode, App., 237 
S.W. 196. 

9a intentional obstmotlon 
In a suit to enjoin obstruction of 
a road, defended on the ground that 
plaintiff, an abutting owner, was him¬ 
self obstructing the same road, he 
cannot be permitted to claim that 
It was unintentional after he was in¬ 
formed thereof by the road overseer, 
and ordered to remove it—^Wainscott 
V. Strode, Mo.App., 237 S.W. 196. 

91. N.C.—Long V. Melton, 10 S.E.2d 
699. 218 N.C. 94. 

92. Tex.—^Bexar County v. Camp, 
Civ.App., 103 S.W.2d 191. 

Conveyance for •widening hlgh'way 
Court properly denied injunction 
restraining authorities from digging 
drainage ditch, where plaintiffs had 
executed deed, containing certain res¬ 
ervations, conveying property for 
widening of highway.—^Bexar County 
V. Camp, supra. 

Bights held not lost 
An owner of land abutting on a 
public highway, by merely remain¬ 
ing silent while an adjoining owner 
is erecting an encroachment on the 
highway, is not deprived of his right 
to a mandatory injunction to remove 
the encroachment by reason of laches 
or acquiescence, where such silence 
has not continued for such a length 
of time as will authorize the pre¬ 
sumption of a grant.—^Ackerman v. 
True. 67 N.B. ■629, 176 N.T. 853, 18 
N.T.Ann.Oas. 206, reversing 76 N.T.S. 
696, 71 APP.D1V. 148. 
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owner does not restrain such person as far as the 
general public is conce«ied.®3 Under an order re¬ 
straining defendant from obstructing a public road, 
plaintiff landowner could not refuse defendant land- 
owner the right to use the road.®^ 

Proceedings. Rules governing pleadings,^® evi¬ 
dence,®® trial,and other procedural matters,®® in 
suits for injunctions generally, see the C.J.S. title 
Injunctions §§ 162-223, also 32 C.J. p 286 note 63-p 
390 note 49, have been applied in suits by abutting 
owners to enjoin obstructions or encroachments of 
the highway. While it has been held that persons 
owning separate tracts of land abutting on the high¬ 
way have no joint right of action to enjoin an ob¬ 


struction, but must proceed separately,®® there is 
also authority to the contrary,^ Inasmuch as any 
unlawful obstruction or interference with a highway 
is, per se, a nuisance, negligence need not be 
shown.® 

It is no defense to a suit to remove an obstruc¬ 
tion that the object constituting the obstruction is 
a convenience to the public;® nor is it a defense 
that the obstruction has been upon the highway for 
a considerable number of years,^ since prescription 
or lapse of time cannot establish the right to main¬ 
tain a public nuisance, see the C.J.S. title Nuisances 
§ 92, also 46 C.J. p 751 note S9-p 752 note 65. 
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§ 144. Districts 

Highway and road districts are discussed infra § 
145 et seq. 

Examine Pocket Parts for later cases. 


§ 145. -Definition, Nature, and Status 

A highway district or road district Is a subdivision 
of the state created to aid in the administration of that 
governmental function which concerns highways. 

A highway or road district is an agency or subdi- 


93. Cal.—Strehlow v. Mothorn, 280 

P. 1021, 100 Cal.App. 692. 

94. Mo.—^Wallach v. Stetlna, App., 

28 S.W.2d 389, transferred, see. 

Sup., 20 S.W.2d 668. 

99. Complaint or petition 

(1) The complaint must state a 
proper case for Injunction.—Rupp v. 
Hlveley, 871 P. 768, 94 qal.App. 667. 

(2) Complaint held to state facts 
sufficient to constitute a cause of ac¬ 
tion for injunction.—Barham v. 
Grant, 196 S.R 43, 185 Ga. 601. 

(3) Petition held sufficiently to 
state failure of county authorities to 
discontinue road in accordance with 
statutory requirements.—Barham v. 
Grant, supra. 

(4) In suit by landowner to re¬ 
strain obstruction of a public road, 
bill was not demurrable because of 
insufficient description of the road in¬ 
volved.—Ritter V. Hewitt, 181 So. 289, 
236 Ala. 205. 

(6) A prayer for temporary injunc¬ 
tion restraining removal of trestle 
and approach to ferry landing, “with 
notice to show cause why the In¬ 
junction should not be made perma^ 
nent on hearing*’ and that on hear¬ 
ing court enter order “restraining the 
said commissioners . . for 

three years'* and for other relief, 
general and special, sustained con¬ 
clusion that plaintiffs prayed for a 
permanent injunction.—MacFarlane 
V. Davis, Tex.Civ.App., 1-47 S.W.2d 
628. 

93. PxMnunptloiLa and bnxdeiL of 
proof 

(1) In the absence of allegations 

89C.J.S.—69 


to the contrary it will be presumed 
that a new road has been established 
in one of the methods provided by 
law.—^Barham v. Grant, 196 S.B. 4‘3, 
185 Ga. 601. 

(2) In general the burden of proof 
is on the complaining landowner.— 
MacDonough Point Corporation v. 
Field, 192 A. 19, 109 Vt 25. 

Evidence held snfftoiesLt 

(1) To sustain finding that road 
was a public road, so as to authorize 
the granting of injunction as to ob¬ 
struction. 

Ala.—Ritter v. Hewitt, 181 So. 289, 

236 Ala. 205. 

Tenn.—Current v. Stevenson, 116 S. 

W.2d 1026, 178 Tenn. 250. 

(2) To show that exercise by own¬ 
er of right of ingress to, and egress 
from, residence from abutting high¬ 
way did not unreasonably endanger 
public safety.—State Highway Board 
V. Baxter, 144 S.B. 796, 167 Ga. 124. 

(3) To authorize destruction of 
trees on ground that trees materially 
interfered with improvement of the 
road by obstructing drainage, and to 
sustain the conclusion of the author¬ 
ities that the highway could not 
properly be Improved without remov¬ 
al of the trees.—^Rabiner v. Humboldt 
County, 278 N.W. 612, 224 Iowa 1190, 
116 A.L.R. 89. 

Evldeaoe held IsumULolegit 

(1) To show that ingress to, and 
egress from, plaintiff's property were 
destroyed by location and improve¬ 
ment of highway entitling plaintiff 
to injunction.—^Lingo v. Page Coun¬ 
ty. 208 N.W. 827. 201 Iowa 906. 
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(2) To support finding that ad¬ 
joining landowners had a prescriptive 
right in the road.—Cuirent v. Ste¬ 
venson, 116 S.W.2d 1026, 178 Tenn. 
250. 

97. QuestioB. hSld one of fact 
Whether exercise by plaintiff of 

right of Ingress to, and egress from, 
residence from highway would un¬ 
reasonably endanger public safety 
was question of fact under evidence. 
—State Highway Board v. Baxter, 
144 S.B. 796, 167 Ga. 124. 

98. Findings 

(1) In the absence of flndlngrs that 
defendant had made wrongful use 
of the highway an injunction will 
not be granted.—MacDonough Point 
Corporation' V. Field, 192 A. 19, 109 
Vt 25. 

(2) Trial court, which granted a 
permanent injunction, necessarily 
found that there was a roadway tfi- 
tween the lands and that the use by 
the public was not permissive but ad¬ 
verse or prescriptive.—Cox v. Mar¬ 
tin, 118 S.W.2d 667, 196 Ark. 1177. 

99. Ind.—^Eads v. Eumley, 119 N.E. 
219, 67 Ind.App. 361. 

N.J.—Morris & R. R. Co. v. Prudden, 
20 N’.J.Eq. 620. 

1. Wls.—Pettibone v. Hamilton, 40 
Wls. 402. 

8. N.T.—^Flnegan v. Eckerson, 57 H. 
Y.S. 605, 26 Mlsc. 674. 

3. Wash.—^D* Ambrosia v. Acme 

Packing St Provision Co., 87 P.2d 
887, 179 Wash. 405. 

4. Wash.—^D*Ambrosia v. Acme 

Packing St Provision Co.,' supra. 
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vision of the state created by or under general laws 
to aid in the administration of that governmental 
function which concerns highways.® It is govern¬ 
mental® or quasi-governmental*^ in its character, be¬ 
ing analogous to drainage, municipal water, public 
utility, or metropolitan water districts.® Highway 
or road districts under some statutes are bodies cor¬ 


porate® or public^® or quasi-public^i corporations. 
Under other statutes they have been held not to be 
public corporations^® and they have been distin¬ 
guished from private corporations.^® They are not 
counties!^ or municipal corporations,i® although 
they have been held quasi-municipal corporations,^® 
or municipal corporations in the general sense in 


5. Idaho.—Strickfaden v. Green | 

Creek Higrhway Diet., 248 P. 456, 
42 Idaho 738, 49 A.X..R. 1057. 

La.—State v. Coulon, 3 So.2d 241, 197 
La. 1058. 

Mo.—State, at Inf. of Gentry v. 
Hushesvllle Special Hoad Diet. No. 
11 of Pettis County, 6 S.'W.2d 694, 
319 Mo. 1246~&tate ex rel. Little 
Prairie Special Road Dist. of Pem¬ 
iscot County V. Thompson, 286 S. 
W. 67, 316 Mo. 56—Road Dist. No. 
41, Henry Tp., Vernon County v. 
Jackson. 231 S.W. 1043, 208 Mo. 
App. 194. 

29 C.J. p 663 note 49. 

General flroverunental purposes 
A highway or road district is not 
created for general governmental 
purposes. 

XJ.S.—Kimama Highway Dist. v. Ore¬ 
gon Short Line R. Co., C.C.A.Idaho. 
298 R 431, affirming, D.C., Oregon 
Short Line R. Co. v. Kimama High¬ 
way Diet., 287 R 734. 

Fla.—^Taylor v. Williams, 196 So. 175, 
142 Fla. 402, rehearing denied 195 
So. 184, 142 Fla. 562, and 196 So. 
214, 142 Fla. 756. 

Idaho.—Strickfaden v. Green Creek 
Highway List., 248 P. 466, 42 Idaho 
788, 49 A.L.R. 1067. 
delation of state 

The relation of the state to special 
road districts is sovereign and gov¬ 
ernmental and not contractual or 
with equality of rights.—Carlton v. 
Mathews, 137 So. 815, 841, 108 Fla. 
301. 

SlahUity for torts 

(1) In some Jurisdictions, some¬ 
times by virtue of statutory provi¬ 
sions, road districts or highway dis¬ 
tricts may be liable for their torta 
Idaho.—Strickfaden v. Green Creek 

Highway Dist, 248 P. 456, 42 Ida¬ 
ho 738, 49 A.L.R. 1067. 

La.—Wise v. Eubanks, App., 169 So. 
161. 

(2) However, it has also been held 
that road districts are not liable for 
negligence in the absence of legisla¬ 
tion making them so liable. 

Ark.—^Lawson v. Road Improvement 
Dist No. 7. 259 S.W. 747, 163 Ark. 
303. 

Mo.—Sharp v. Kurth, App., 245 S.W. 
636. 

Purpose of statute authorizing for¬ 
mation of special road and bridge 
district, to prevent undue burden on 
property remote from improvements, 
controls In locating roads, in charac¬ 


ter of roads constructed, and in ex¬ 
penditures made.—State v. Walton 
County. 112 So. 630, 93 Fla. 796. 

Overlapping territory between two 
road districts is not a political ter¬ 
ritory.—State ex rel. Casagne v. Po¬ 
lice Jury of St. Tammany Parish, 
106 So. 837, 160 La. 230. 

6. Ark.—^Arkansas-Louisiana High¬ 
way Improvement Dist. v. Pickens, 
276 S.W. 355. 169 Ark. 603. 

7. Ark.—Burt v. Road Improvement 
Dist No. 11, 253 S.W. 1, 169 Ark. 
275. 

8. Cal.—Wheatley v. Superior Court 
In and for Napa County, 279 P. 989, 
207 Cal. 722, followed in Dempster 
V. Superior Court in and for City 
and County of San Francisco, 279 
P. 991, 207 Cal. 796, Bsaisa v. Su¬ 
perior Court in and for Sonoma 
County, 279 P. 992, 207 Cal. 796, 
and Crawford v. Superior Court in 
and for Mendocino County, 279 P. 
992, 207 CaL 797, and appeal dis¬ 
missed and certiorari denied Craw¬ 
ford V. Superior Court of State of 
California, in and for Mendocino 
County. 50 S.Ct 238, 281 U.S. 692, 
74 L.Ed. 1121. 

Mo.—^Embree v. Kansas City-Liberty 
Boulevard Road Dist, 166 S.W. 282, 
257 Mo. 593. 

Drainage districts see Drains S9 5- 
14. 

Water districts see the C.J.S. title 
Waters S 243, also 67 C.J. p 1162 
note 86-p 1176 note 21. 

9. Tex.—OEIawley v. Warlick, Civ. 
App., 278 S.W. 877—^Maroney v. 
Feagln. Civ.App., 264 S.W. 105. 

29 C.J. p 554 note 61. 

Not a corporation 

(1) A road district is neither a cor¬ 
poration nor a quasi corporation in 
South Dakota.—Custer County Bank 
V. Custer Bank, 100 N.W. 424, 18 S. 
D. 274. 

(2) A road district cannot become 
a party as a corporation quasi or 
otherwise.—^White v. Road Dist. No. 
1, 9 Iowa 202. 

10b U.S.—^Road Improvement Dist. 
No. 7 of Poinsett County, Ark., v. 
Guardian Savings & Trust Co., C.C. 
A.Ark., 298 F. 272, certiorari grant¬ 
ed Guardian Savings & Trust Co. 
V. Road Improvement Dist. No. 7, 
of Poinsett County, Ark., 44 S.Ct. 
637. 266 U.S. 678, 68 L.Ed. 1188, re¬ 
versed on other grounds Guardian 
Savings Trust Go. v. Road Im¬ 
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provement Dist No. 7, of Poinsett 
County, Ark., 45 S.Ct. 201, 267 U.S. 
1, 69 L.Ed. 487, modified on other 
grounds 45 S.Ct. 361, 267 U.S. 680, 
69 L.Ed. 798. 

Cal.—Wheatley v. Superior Court in 
and for Napa County, 279 P. 989, 
207 Cal. 722, followed in Dempster 
V. Superior Court in and for City 
and County of San Francisco, 279 
P. 991, 207 Cal. 796, Bsaisa v. Su¬ 
perior Court in and for Sonoma 
County. 279 P. 992, 207 Cal. 796, 
and Crawford v. Superior Court in 
and for Mendocino County, 279 P. 
992, 207 Cal. 797, and appeal dis¬ 
missed and certiorari denied Craw¬ 
ford V. Superior Court of State of 
California, In and for Mendocino 
County, 60 S.Ct. 238. 281 U.S. 692, 
74 L.Ed. 1121. 

La.—^Wise v. Eubanks, App., 159 So. 
161. 

Mo.—State ex inf. Hales ex rel. 
Walker v. Harper, 266 S.W. 469, 
301 Mo. 115—^Embree v. Kansas 
City-Liberty Boulevajrd Road Dist., 
166 S.W. 282, 257 Mo. 693—Sharp 

V. Kurth. App., 246 S.W. 636. 

IL Mo.—Wheat v. Platte City Ben. 
Assessment Special Road Dist. of 
Platte County, 59 S.W.2d 88, 227 
Mo.App. 869, transferred, see 52 S. 

W. 2d 866, 330 Mo. 1245. 

29 C.J. p 663 note 58. 

12. Idaho.—Strickfaden v. Green 
Creek Highway Dist, 248 P. 466, 
42 Idaho 738, 49 A.L.R. 1067. 

13. La.—^Farmer v. Myles, 30 So. 
858, 106 La. 833. 

14. Colo.—^Milhelm v. MofCat Tunnel 
Improvement Dist, 211 P. 649, 72 
Colo. 268. 

16. Ala.—Bradley v. State, 97 So. 
643, 210 Ala. 166. 

Idaho.—Strickfaden v. Green Creek 
Highway Dist., 248 P. 466, 42 Ida¬ 
ho 738. 49 A.L.R. 1067. 

29 G.J. p 563 note 60. 

Not a political nLunlcipallty 

U.S.—^Kimama Highway Dist. v. Ore¬ 
gon Short Line R. Co., C.C.A.Idaho. 
298 F. 431, affirming, D.C., Oregon 
Short Line R. Co. v. Kimama High¬ 
way Dist, 287 F. 734. 

Idaho.—Strickfaden v. Green Creek 
Highway Dist., 248 P. 466, 42 Idaho 
738, 49 A.X.R. 1067. 

16. Cal—Golden, Gate Bridge and 
Highway Dist v. Felt, 6 P.2d 585, 
214 Cal. 308—■'Wheatley v. Superipr 
Court in and for Napa County, 279 
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that they exercise.govemmentd functions.!’^ 

“Highway district” or “road district” may be 
used merely to designate the geographical area em¬ 
braced within the district for taxation or other ad¬ 
ministrative purposes and the terms have been 
employed as referring to a board, commission, or 
other instrumentality created to function within the 
territorial limits of a designated area.^* 

I 146. -Power to Create 

The legislature may create highway or road dis¬ 
tricts, and this power may be delegated to certain courts 
or other local authorities. 

Under its general powers as to the establishment 
of highways, see supra § 25 et seq, and sometimes 
by virtue of express constitutional provisions, the 
legislature may create and establish highway or 


road districts,and, unless prohibited by constitu¬ 
tional provision, this power may be delegated to 
certain courts or other local authorities.^^ 

§ 147, — Constitutionality and Construc'- 

tion of Statutes 

Statutes creating or authorizing the creation of high¬ 
way or road districts will be reasonably and liberally con¬ 
strued to carry out the legislative Intent and their valid¬ 
ity has been repeatedly sustained. Defects In such stat¬ 
utes and In proceedings thereunder may be cured by 
subsequent legislation. 

Statutes creating or authorizing the creation of 
highway or road districts may be invalid as in vio¬ 
lation of state or federal constitutional provi¬ 
sions ;22 but the validity .of such statutes has been 
repeatedly sustained as against various objections.23 
Constitutional provisions as to cities and towns or 


P. 989. 207 Cal. 722. followed In 
■ Dempster v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 279‘ P. 991, 207 Cal. 796, 
Esaisa v. Superior Court in and for 
Sonoma County, 279 P, 992, 207 
Cal. 796, and Crawford v. Superior 
Court in and for Mendocino Coun- 
• ty, 279 P. 992, 207 Cal. 797, and ap¬ 
peal dismissed and certiorari denied 
Crawford v. Superior Court of State 
of California, In and for Mendocino 
County, 50 S.Ct 238, 281 U.S. 692. 
74 L.Ed. 1121. 

Idaho.—Strlckfaden v. Green Creek 
Highway Dist.. 248 P. 456, 42 Idaho 
738, 49 A.L.R. 1057. 

17. Mo.—State, at Inf. of Gentry v. 
Hughesville Special Road Dist. No. 
11 of Pettis County. 6 S.W.2d 594, 
319 Mo. 1246—State ez rel. Little 
Prairie Special Road Dist. of Pem¬ 
iscot County V. Thompson, 286 S.W. 
67, 815 Mo. 56. 

aciuiiolpality 

Pa.—Swaney v. Georges Tp. Road 
Dist., 164 A. 336. 809 Pa. 386. 

18. U.S.—Lauderdale County v. Bat¬ 
tel, Miss.. 229 F. 693, 600, 143 C.C. 
A. 616. 

29 C.J. p 668 notes 45-47. 

DlBtxlot Is entire entity 

Tracts of land In highway improve¬ 
ment district are not independent 
units, even though taxed separately 
to pay for improvements, but district 
Is an entire entity created as gov¬ 
ernment agency to carry out sup¬ 
posed will of property owners.—Ar- 
kansas-Louislana Highway Improve¬ 
ment Dist. V. Pickens, 276 S.W. 355, 
169 Ark. 603. 

19. La.—Farmer v. Myles, 30 So. 
868. 106 La. 333. 

Boards or commissions' see infra 5 
154 et seq. 

20. U.S.—^Miller County Highway & 
Bridge Diet. v. Standard Pipe Line 


Co., C.C.A.Ark.. 19 F.2d 3, certio¬ 
rari granted Standard Pipe Line 
Co. V. Miller County Highway & 
Bridge Dist., 48 S.Ct 122, 275 U. 
S. 520, 72 L.Ed. 404, reversed on 
other grounds 48 S.Ct. 441, 277 

U. S. 160, 72 L.Ed. 881, 68 A-L.R. 
126—^Dunn v. Port Bend County, D. 
C.Tex.. 17 P.2d 829. 

Ark.—Thompson v. Mann, 252 S.W. 
4, 169 Ark. 391. 

Fla.—^Taylor v. Williams, 195 So. 176, 
142 Fla. 402, rehearing denied 196 
So. 184, 142 Fla. 662, and 196 So. 
214, 142 Fla. 756. 

Mo.—State, at Inf. of Gentry v. 
Hughesville Special Road Diet. No. 
11 of Pettis County, 6 S.W.2d 694, 
319 Mo. 1246. 

N.C.—^Moore v. Board of Education of 
Iredell County. 193 S.E. 732, 212 
N.C. 499. 

Tex.—^Anderson County Road Diet. 
No. 8 V. Pollard, 296 S.W. 1062, 116 
Tex. 647—^Louisiana Ry. & Nav. Co. 

V. State, Civ.App., 298 S.W. 462, 
affirmed, Com.App., 7 S.W.2d 71, 
rehearing denied 17 S.W.2d 467. 

29 C.J. p 554 note 67. 

Coutltiitlonal approval 
The statutory policy of the legisla¬ 
ture authorizing road and bridge dis¬ 
tricts with bond and taxing author¬ 
ity for duly authorized district pur¬ 
poses was in effect approved by the 
constitutional amendment which im¬ 
pliedly recognized the existing stat¬ 
ute establishing and authorizing the 
establishment of districts and ex¬ 
pressly regulates future issues of 
district bonds and refunding bonds.— 
W, J. Howey Co. v. Williams, 196 
So. 181, 142 Fla. 416, rehearing de¬ 
nied 195 So. 184, 142 Fla. 562, and 

196 So. 214, 142 Fla. 756. 

Not by oonstltntloxL 

Road districts are created not by 
the constitution but by the legisla¬ 
ture.—State V. Coulon, 3 So.2d 241, 

197 La. 1058. 


81. Fla.—Whitney v. Hillsborough 
County, 127 So. 486, 99 Fla. 628. 
N.C.—^Moore v. Board of Education of 
Iredell County, 193 S.E. 732, 212 
N.C. 499. 

Tex.—Anderson County Road DlsL 
No. 8 V. Pollard, 296 S.W. 1062, 
116 Tex. 647—^Louisiana Ry. & Nav. 

. Co: V. State, Civ.App., 298 S.W. 462, 
affirmed, Com.App., 7 S.W.2d 'll, re¬ 
hearing denied 17 S.W.2d 457. 

29 C.J. p 554 note 69. 

88. U.S.—Browning v. Hooper, Tex., 
46 S.Ct. 141, 269 U.S. 396, 70 L.Ed. 
880, reversing, D.C., 3 F.2d 160— 
Oregon Short Line R. Co. v. Clark 
County Highway Dist., D.C.Idaho, 
17 P.2d 126. 

Ala.—Bradley v. State, 97 So. 548, 
210 Ala. 166. 

Ark.—^Haley v. Sullivan, 267 S.W. 727, 
162 Ark. 69. 

Fla.—^Paul Bros. v. Long Branch and 
Lakeside Special Road and Bridge 
Dist., 92 So. 687, 88 Fla. 706. 

Miss.—^Havens v. Hewes, 91 So. 397, 
128 Miss. 660. 

29 C.J. p 564 note 71. 

83. U.S.—^House v. Road Improve¬ 
ment Dist No. 2 of Conway Coun¬ 
ty, Ark., 46 S.Ct. 60, 266 U.S. 176, 
69 L.Ed. 229, dismissing error 
House V. Road Improvement Dist. 
No. 2, Conway County, 251 S.W. 
12, 158 Ark. 880, and 261 S.W. 21, 

166 Ark. 367—Gulf & S. I. R. Co. 
V. Ducksworth, C.C.A.Mlss., 286 F. 
646, affirming, D.C.. Gulf & S. I. R. 
Co. V. Duckworth, 280 P. 733—Co¬ 
lumbia Inv. Co. V. Long Branch 
and Lakeside Special Road and 
Bridge Dist, D.C.Fla, 281 F. 342. 

Ark.—^Murphy v. Cook, 166 S.W.2d 
330, 202 Ark. 1069—^Morehart v. 
Mabel vale Road Imp. Dist. No. 29, 
10 S.W.2d 866, 178 Ark. 219—Cross 
County Road Improvement Dist. 
No. 4 v. Henderson, 266 S.W. 962, 

167 Ark. 176—^Board of Com*rs of 
Road Improvement Dist No. 9 v. 
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as to districts entirely within city limits may not 
govern other road districts.^* 

Construction of statutes. Statutes creating or 
authorizing the creation of highway or road dis¬ 
tricts should be reasonably and liberally construed^S 
to carry out the legislative intent.^® A general stat¬ 
ute which is expressly applicable only to proceed¬ 
ings inaugurated under it has no application to dis¬ 
tricts subsequently organized under special stat- 
utes.2'7 


The repeal of a statute of this character is gov¬ 
erned by the general rules.^® While the subse¬ 
quent creation of a district including the former 
district has been held to repeal the former statute 
by implication as far as a construction of the latter 
road law is concerned, 2 ® a statute creating a road 
district has been held not repealed by a later statute 
creating another road district embracing in its ter¬ 
ritory a part of the first district.®® 

Curative statutes. The fact that the legislature 


Purlow. 262 S.W. 991, 166 Ark. 60— 
Davis V. Road Improvement Dist. 
No. 7 of Little River County. 257 
S.W. 724, 162 Ajk. 98—McKnight 
V. Mitchell, 256 S.W. 868, 161 Ark. 
385—^Rayder v. McGehee East and 
West Highway Dlst., 256 S.W. 36, 
161 Ark. 269—Capps v. Judsonla- 
Steprock Road Improvement Dlst., 
242 S.W. 72, 164 Ark. 46—Desha 
Road Improvement Dlst. No. 2 v. 
Stroud, 241 S.W. 882. 163 Ark. 687 
—^Road Improvement Dlst. Nos. 1, 
2. and 3 of Dallas County v. Crary, 
237 S.W. 444. 151 Ark. 484. 

Cal.—Gtolden Gate Bridge and High¬ 
way Dist V. Felt 5 F.2d 585, 214 
Cal. 808—Sharp v. Joint Highway 
Dlst No. 6, 295 P. 841. Ill CaLApp. 
81. 

Colo.—^MUhelm v. Moffiat Tunnel Im¬ 
provement Dlst, 211 P. 649, 72 
Colo. 268. 

Sla.—Taylor v. Williams, 196 So. 176, 
142 Fla. 402, rehearing denied 195 
So. 184, 142 Fla. 562, and 196 So. 
214, 142 Fla. 766. 

Mo.—State ex ret lAttle Prairie Spe¬ 
cial Road Dlst of Pemiscot County 
•V. Thompson, 285 S.W. 57, 815 Mo. 
56—State ex inf. EEales ex rel. 
Walker v. Harper, 266 S.W. 469, 
801 Mo. 115—State ex ret Melvin 
V. Hackmann, 248 S.W. 837, 295 
Mo. 14. 

S.C.—^Evans v. Beattie, 136 S.E. 538, 
187 S.C. 496. 

Tex.—San Antonio & A. P. Ry. Co. 

V. State, 95 S.W.2d 680, 128 Tex. 
33. 

29 C.J. p 654 note 72. 

EncroaOhment on exlstlag oonstltiL- 
tlonal hoards, courts, or entitles 
Ark.—^Reed v. Paving Dist No. 2 of 
Jefferson County, 286 S.W. 829, 
171 Ark. 710—Newton v. Althel- 
mer, 280 S.W. 641, 170 Ark. 366— 
Wbnherly v. Road Improvement 
Dist No. 7 in Polk County, 265 S. 

W. 666, 161 Ark. 79. 

CaL-^oint Highway Dlst No. 18 v. 

Hlnznan, 32 P.2d 144, 220 Cal. 578. 
S.C.—State V. Moorer, 150 S.R 269, 
152 S.C. 465, appeal dismissed and 
certiorari denied Johnson v. State 
Highway Commission of South Car- 
oUna, 50 S.Ct 238, 281 U.S. 691, 74 
- LbEd. 1120—^Briggs v. Greenville 
County, 185 BE. 158, 137 S.a 288. 
29 C.'J. p 664 note 72 [dl. 


Prior expanses imposed on new dis¬ 
trict 

A statute creating an Improvement 
district which Included a portion of 
another road Improvement district or¬ 
ganized under the general statutes 
was not unconstitutional because it 
imposed the cost of preliminary work 
done In the old district and accepted 
by the new district as a charge 
against the new district—Southern 
Crawford Road Improvement Dist v. 
Brown. 246 S.W. 821, 156 Ark. 267. 
Partial invalidity 

Such a statute may be invalid In 
part without affecting the validity of 
the remaining portion of the statute. 
—Easley v. Patterson, 218 S.W. 381, 
142 Ark. 52—29 C.J. p 555 note 73. 

24. Colo.—^Mllhelm v. Moffat Tunnel 
Improvement Dlst, 211 P. 649, 72 
Colo. 268. 

29 C.J. p 565 note 74. 

25. Mo.—State ex Inf. Hales ex rel. 
Walker v. Harper, 256 S.W. 469, 301 
Mo. 116. 

29 C.J. p 665 note 75. 

Seeozd of action by court 
Under a statute creating a road 
Improvement district, and providing 
that the county court should be al¬ 
ways open for the purposes of the 
act, any Judicial power exercised by 
the county Judge for any purpose 
coming within the act necessarily 
constituted an action by the court, a 
record of which could properly be 
kept in the county clerk's olBce in a 
book kept for that purpose.—^Wllmot 
Road Improvement Dlst. v. De Yam- 
pert, 251 S.W. 880, 159 Ark. 298. 

26. Ark.—Cowan v. Thompson, 9 S. 
W.2d 790, 178 Ark. 44. 

29 CJ. p 655 note 77. 

27. Ark.—Carl-Lee v. Road Improve¬ 
ment Dlst. No. 16 of Woodruff 
County, 247 S.W, 1056, 167 Ark. 134. 

ProvislonB as to repeal 

A statute providing that It shall 
not be construed to repeal any spe¬ 
cial act for the creation of road im¬ 
provement districts which may be 
created In counties where a special 
act is applicable, and shall be lib¬ 
erally construed for the purpose of 
aiding and promoting improvement 
of public roads in the state, and on 
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trial of any question relating to the 
establishment of any district or the 
collection of any tax thereunder aft¬ 
er a district has been established by 
the county court, the presumption 
shall be In favor of the establishment 
of said district, or the collection of 
the tax thereunder, has no applica¬ 
tion to districts formed under spe¬ 
cial statutes, enacted subsequent to 
the general statute.—Carl-Lee v. 
Road Improvement Dlst. No. 16 of 
Woodruff County, supra. 

EleotioB. as to route 

A statute providing for an election 
in all road districts created since 
the session of 1915, where no con¬ 
struction work hcLd been done or 
contract let or bonds issued, but 
making the act Inapplicable to dis¬ 
tricts where the act creating the dis¬ 
trict or amendments to it provide for 
petitions of any majority of property 
owners, or an election to ascertain 
their will, held not applicable to a 
road Improvement district created by 
a special statute which provided for 
an election as to the routa—^Rayder 
V. McGehee East and West Highway 
Dlst., 256 S.W. 35, 161 Ark. 269. 

28. Ark.—Raines v. Bollck,t50 S.W. 

2d 621, 184 Ark. 136—^Raines v. 

Bollck, 39 S.W.2d 309, 183 Ark. 832. 

Wash—^Elnowlton v. Mason County, 

235 P. 83, 184 Wash. 256. 

29 C.J. p 665 note 79. 

Savlxig olanses 

Provisions In later statutes may 
save a local act from repeal by such 
statutea—^Baker v. State, 133 So. 291, 
222 Ala. 467. 

Statute oonstmad 

Act of 1923, providing In § 1 that 
Acts Special Sess.1920, No. 183, cre¬ 
ating road Improvement district No. 
16 of Woodruff county '*ls hereby re¬ 
pealed" did not repeal such a^t of 
1920, but merely suspended further 
operations under the act until elec¬ 
tion as to whether the district should 
continue to exist provided for by sec¬ 
tion 8.—Summers v. Road Improve¬ 
ment Dlst No. 16 of Woodruff Coun¬ 
ty, 264 S.W. 696, 160 Ark. 871. 

29. Ark.—^Bush v. Delta Road Impr. 

Dlst, 216 S.W. 690, 141 Ark. 247. 

ZOk Ark.—^Mitchell v. Jlmmerson, 254 

S.W. 490, 160 Ark. 248. 
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made a futile attempt to provide for the creation 
of road districts does not subtract from or exhaust 
its power,and defects in highway laws and in 
proceedings thereunder may be cured, and the pro¬ 
ceedings validated, by subsequent legislation,S2 and 
such statutes have been held not invalid.83 A stat¬ 
ute validating road districts previously organized 
gives such districts, from inception, the legal status 
of defined districts.®^ 

§ 148. -Mode of Creation and Proceed¬ 

ings Therefor 

a. In general 

b. Jurisdiction 

c. Petition or application 

d. Notice 

e. Hearing 

f. Decision 

g. Review 

h. Proceedings attacking legality; col¬ 

lateral attack 

i. Estoppel or waiver of objections 

a. In General 

Proceedings for the establishment of a road or high¬ 
way district must comply with the provisions prescribed 
by statute or by the local authorities to whom the matter 
has been delegated. 


Except as limited by constitutional or statutory 
provisions, the legislature or the delegated agency 
may adopt any method it chooses for the establish¬ 
ment of road or highway districts,and a district 
when incorporated may be a valid and constitution¬ 
al agency of the state, although some of the powers 
with which the legislature may have sought to in¬ 
vest the directors or officers thereof are invalid.38 
The proceedings for the establishment of a district 
must comply with the provisions prescribed by stat¬ 
ute, or the local authorities to whom the matter has 
been delegated.®*^ 

The proceeding has been referred to as a special 
statutory proceedings^ in the nature of a proceed¬ 
ing in rem.39 

Preliminary survey, etc. Statutory provisions re¬ 
quiring the filing of preliminary surveys, plans, 
specifications, and estimates of cost have been con¬ 
sidered as mandatory, and a compliance therewith 
as a condition precedent and jurisdictional,^® but 
provisions as to the manner of having them pre¬ 
pared may be considered as directory only.^i 

Consent of Icmdowners; election. While the leg¬ 
islature has the right to organize a road or highway 
district without the consent of the landowners,^^ 
the question as to whether a district shall be estab¬ 
lished is frequently determined by the will of the 
property owners.^® The order calling an election 


31. Tex.—^Louisiana Ry. & Nav. Co. 
V. State, Clv.App., 298 S.W. 462, af¬ 
firmed, Com.App., 7 S.W. 2d 71, re¬ 
hearing denied 17 S.W. 2d 467. 

32. U.S.—^Dunn v. Fort Bend Coun¬ 
ty, D.C.Tex., 17 F.2d 329. 

Tex.—^Anderson County Road Diet. 
No. 8 Vx Pollard, 296 S.W. 1062, 116 
Tex. 647. 

33. U.S.—Charlotte Harbor & N. Ry. 
Co. V. Welles, 43 S.CL 3, 260 U.S. 
8 , 67 L.Ed. 100, affirming 82 So. 770, 
78 Fla. 227—Oregon Short Line R. 
Co. V. Clark County Highway Dlst., 
D.aidaho, 22 F.2d 681. 

Tex.—Louisiana Ry. & Nav. Co. v. 
State. Clv.App., 298 S.W. 462, af¬ 
firmed, Com.App., 7 S.W.2d 71, re¬ 
hearing denied 17 S.W.2d 467. 

34w Tex.—Twing v. Rhodes, Com. 
App., 16 S.W.2d 258, answering cer¬ 
tified questions, Clv.App., 24 S.W.2d 
728, reversed Rhodes v. Twing, 41 
S.W.2d 13, appeal dismissed 53 S. 
Ct. 5. 287 U.S. 561, 77 L.Ed. 495— 
Louisiana Ry. & Nav. Co. v. State, 
Civ.App., 298 S.W. 462, affirmed, 
Com.App., 7 S.W. 2d 71, rehearing 
denied 17 S.W.2d 457. 

Organization nnder void statute 
Notwithstanding a road district 
was organized under a void statute, 
curative statutes have been held to 
validate the organization of the dis¬ 


trict.—^Henson Commissioners’ Court 
of Henderson County, Tex.Clv.App., 
56 S.W.2d 240, error refused. 

Curative statute not retroaotive 
Ark.—Skipper v, Dermott-Collins 

Road Improvement Diet., 265 S.W. 
369, 166 Ark. 92. 

35. Mo.—State ex inf. Hales ex rel. 
Walker v. Harper, 256 S.W. 469, 
301 Mo. 115. 

29 C.J. p 555 note 83. 

Provided prooeduze not invalid 
Fla.—^Whitney v. Hillsborough Coun¬ 
ty, 127 So. 486, 99 Fla. 628. 

36. Cal.—^Doyle v. Jordan, 252 P. 577. 
200 Cal. 170. 

37. Ark.—Thompson v. Stephenson, 
285 S.W. 371, 171 Ark. 689. 

Mo,—State at Inf. of Gentry v. 
Hughesville Special Road Diet. No. 
11 of Pettis County, 6 S.W.2d 594, 
319 Mo. 1246. 

29 C.J. p 556 note 84. 

Districts held legally created 
Miss.—^Payne v. Board of Sup’rs of 
Tallahatchie County, 106 So. 625, 
141 Miss. 167. 

38. Ark.—Griffin v. Boswell, 187 S. 
W. 165, 124 Ark. 234. 

89. Ark.—Luck v. Magnolla-McNell 
Road Impr. Diet. No. 1, 217 S.W. 
781, 141 Ark. 603. 
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4a Ark.—^Maples v. Carroll County 
Road Impr. Dlst. No. 2, 208 S.W. 
577, 137 Ark. 177. 

29 C.J. p 556 notes 93, 95. 

41. Ark.—Jones v, Sevier County 
Road Impr. No. 1, 190 S.W. 667, 
126 Ark. 318. 

29 C.J. p 556 note 97. 

43. Ark.—Sparks v. Hallo way, 227 
S.W. 981, 147 Ark. 572—NaU v. 
Kelly, 179. S.W. 486, 120 Ark. 277. 

43. Ark.—Gaster v. Dermott-Collins 
Road Improvement Dlst, 248 S.W. 
2, 156 Ark. 507. 

Provision for election held directory 
Okl.—Rea v. State, 119 P. 235, 29 
Okl. 708. 

29 C.J. p 556 note 2. 

Provision for election held mandatory 
Ark.—Skipper v. Dermott-Collins 
Road Improvement Dlst, 265 S.W. 
369, 168 Ark. 92. 

29 C.J. p 556 note 4. 

ICaJorlty in value of property own¬ 
ers 

Assessment of lots on owner's val¬ 
uation, far exceeding market value, 
could not be considered in determin¬ 
ing total valuation with respect to 
whether petitioners for rural im¬ 
provement district constituted ma¬ 
jority in value of property owners. 
—^Fisher v. Tenarkana - Forest Park 
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must confine such election to the boundaries of the 
proposed districL^^ 

b. Jmisdiction 

Every fact eaaentlal to the Jurisdiction of the tribunal 
creating a road district must be compiled with, and such 
Jurisdiction must appear affirmatively. 

Jurisdiction of proceedings to establish a road dis¬ 
trict is derived from the statutes,^® and every fact 
essential to the jurisdiction of the court or county 
board must be complied with,^® and such jurisdic¬ 
tion must appear affirmatively.^"^ While jurisdic¬ 
tion ordinarily is acquired on the filing of a proper 
petition and lie service of notice,^® where the court 
or board has jurisdiction over the subject matter 
generally, the owners of the lands concerned may, 
by their acts and conduct, submit to the jurisdiction 
of such court or board, for the purpose of deter¬ 
mining the advisability or necessity for the estab¬ 
lishment of a road improvement district.^® The 
court or board must not only have power to enter¬ 
tain jurisdiction in the first place,®® but it must al¬ 
ways act within its jurisdiction.®^ However, ju¬ 
risdiction has been held not lost by reason of an or¬ 
der of dismissal which was subsequently quashed 
on certiorari.®^ 

The finding of the court or board that it has ju- 


[ risdiction is not conclusive of that fact,®® and want 
I of jurisdiction can be raised at any time.®^ 

a Petition or Application 

A petition Is the foundation of the jurisdiction of the 
tribunal In road district proceedings and the statutory re¬ 
quirements therefor must be followed substantially. 

A petition is the foundation of the jurisdiction of 
the court, county board, or other tribunal in road 
district proceedings,®® and such petition must com¬ 
ply substantially with statutory requirements.®® It 
should be in writing,®^ and show facts necessary to 
confer jurisdiction.®® The petition must contain a 
description of the lands to be included in the pro¬ 
posed district®® sufficiently describing them so as to 
notify the landowners that their lands are includ¬ 
ed,®® and where a plat is required to be filed with 
the petition the description in the petition and the 
plat must be substantially the same.®^ So a mate¬ 
rial variance between the description in the petition 
and the one in the notice of the proceedings may be 
fatal.®® Failure to describe the project in the pe¬ 
tition has been held not a fatal defect,®® at least 
where the petition was sufficient to put the electors 
on inquiry as to the real project,®^ and a variance 
between the route of the road described in the pre¬ 
liminary plans and the route described in plans 


Favingr Dlst. Na S. 26 S.W.2d 111, 
181 Ark. 460. 

Tzoperty owaiexs or electors 

Acts Sp.Sess., Febr. 1920, Act No. 
240, creating road improvement dis¬ 
trict, and not to be effective until 
approved by qualified electors, was 
not within exemption specified by 
Acts Sp.Sess., Oct. 1928, p 11, pro- 
vldlner for election by property own¬ 
ers, and before proceeding, election 
by them was necessary, regardless 
of approval at election by “qualified 
electors," they not being necessarily 
"real property owners," who, in turn, 
are not necessarily qualified elec¬ 
tors.—Skipper V. Dermott-ColUns 
Road Improvement Diet.. 265 S.W. 
869, 166 Ark. 92. 

44. Tex.—^Robertson v. Key, Civ. 
App., 240 S.W. 1018. 

45. Tex.—^Meurer v. Hooper, Civ. 
App., 271 S.W. 172. 

46. Tex.—^Meurer v. Hooper, supra. 
4fir. Ark.—Griffin v. Boswell, 187 S. 

W. 165, 124 Ark. 234. 

29 G.J. p 556 note 87. 

48. Mo.—State ex Inf. Mayfield ex 
rel. Cook v. Dougan, 264 S.W. 997, 
305 Mo. 883. 

ABm Gal.—Swall v. Los Angeles 
County, 184 P. 406, 42 CaLApp. 758. 
29 C.J. P 556 note 92. 

50l Mo.—S tate v. Colbert, 201 S.W. 
52, 273 Mo. 198. 


51. Miss.—^Bryant v. Board of Supers 
of Yalobusha County, 98 So. 148, 
188 Mlsa 714. 

Mo.—State v. Colbert, 201 S.W. 62, 
273 Mo. 198. 

Ba. Mo.—Johnson v. Underwood, 24 
S.W.2d 133, 824 Mo. 578. 

63. Mo.—State V. Colbert, 201 S.W. 
52, 273 Mo. 198. 

54. Ark.—-Lee Wilson & Co. v. Osce¬ 
ola & Little River Road Impr. List. 
No. 1, 192 S.W. 371, 127 Ark. 310. 

55. Tex.—Meurer v. Hooper, Civ. 
App., 271 S.W. 172. 

68 . Ark.—^Bost v. Road Improve¬ 
ment Dlst. No. 4 of Pope County, 
260 S.W. 724, 261 S.W. 659, 163 Ark. 
607. 

29 C.J. p 556 note 6. 

Petition held sufficient 
Miss.—^Brooks v. Board of Supers of 
Simpson County, 102 So. 777, 137 
Miss. 719. 

Mo.—Johnson v. Underwood, 24 S.W. 
2d 133, 824 Mo. 578. 

S7. Ark.—Cox v. Lenoke County 
Road Impr. Dist. No. 8, 176 S.W. 
676, 118 Ark. 119. 

Tex.—Meurer v. Hooper, Civ.App., 271 
S.W. 172. 

BS. Ark.—^Householder v. Har ris, 227 
S.W. 425, 147 Ark. 349. 

29 C.J. p 656 note 9. I 
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59, Cal,—Anaheim Sugar Co. v. 
Orange County, 183 P. 809, 181 Cal. 
212 . 

Mo.—State v. Colbert, 201 S.W. 62, 
278 Mo. 198. 

ea Ark.-Hill V. Echols, 216 S.W. 

882, 140 Ark. 474. 

29 aj. p 567 note 11. 

61- Ark.—^Householder v. Harris, 227 
S.W. 426, 147 Ark. 349. 

29 C.J. p 557 note 18. 

Sm al l scale plat 

Where strip of land excluded from 
the organization of a road Improve¬ 
ment district was too narrow to be 
shown accurately on the map accom¬ 
panying the petition, drawn to a 
scale of one half Inch to the mile, 
it cannot be said that the plat affirm¬ 
atively shows that the strip was In¬ 
dicated on the plat as being Included 
In the district, so as to put It in con¬ 
flict with the precise description In 
the petition expressly excluding it, 
BO as to subject the organization to 
collateral attack as void.—Sanders v. 
Wilmans, 254 S.W. 442, 160 Ark. 133. 

Ga Ark.—^Norton v. Bacon, 168 S.W. 
1088, 113 Ark. 666. 

63. Cal.—^Doyle v. Jordan, 262 P. 677, 
200 Cal. 170. 

64i Cal.—^Doyle v. Jordan, supra. 
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which accompanied the petition has been held not 
to render the procseedings void.® 5 . 

Petitioners amd signers. There must be a sub¬ 
stantial compliance with statutory provisions as to 
the number and qualifications of persons who 
should make and sign the petition or application.®® 
A petition was held sufficient where the signers 
placed their names in the body thereof,®*^ or on sep¬ 
arate sheets of paper attached thereto.®® 

Withdrawal of names. A petitioner may with¬ 
draw from the petition®® for valid reasons,*^® as 
where he was induced to sign the petition by fraud 
or misrepresentation but such withdrawal must 
occur before action has been taken, and where ju¬ 
risdiction has been acquired it cannot be divested 
by the withdrawal of names.*^® Signinj; a remon¬ 
strance may amount to a withdrawal of the remon¬ 
strant’s signature from the original petition.^® 

Amended or supplemental petitions. Under some 


statutes a petition may be added to or amended, or 
additional or supplemental petitions may be filed or 
presented,74 and an alteration of a petition prior to 
circulation thereof has been held not to affect the 
validity of the proceedings.^® 

Several petitions. Where other petitions have 
been filed after the filing of the first, any one may 
be considered,^® and affirmative action on it pre¬ 
cludes any relief under the others,77 at least where 
the proponents of the other district refuse to elimi¬ 
nate territory which is included in the district for 
which the court has already ordered an election.78 

Withdrawal of ordinance. A county board can¬ 
not repeal an ordinance declaring intent to join,a 
district after petition was certified and presented to 
the proper state officer,7® nor can it withdraw such 
ordinance after other counties have adopted like 
ordinances and taken all the statutory proceedings 
requisite to the joining of the district.®® 


65. Ark.—Gregg v. Hoad Improve¬ 
ment Diet. No. 2 of Jackson Coun¬ 
ty, 277 S.W. 616, 169 Ark. 671. 

66 . U.S.—Oregon Short Line R. Co. 
V. Kimama Highway Dist, D.C.Ida- 
ho, 287 F. 734, affirmed, C.C.A., 
Kimama Highway Dist v. Oregon 
Short Line R. Co., 298 F. 431. 

29 C.J. P 567 note 16. 

OozamlBSloniers of state tnstitntioxiB 
The board of commissioners of 
state institutions are the officials in 
charge of state institutions compe¬ 
tent to sign a petition for the creation 
of a highway district as contemplat¬ 
ed by statutes relating to the crea¬ 
tion of paving districts.—^Loos v. | 
Lancaster County, 188 N.W. 253, 108 
Neb. 531—Brown Real Estate Co. v. 
Lancaster County, 188 N.W. 247, 108 
Neb. 514. 

Title to land 

Proceedings to convert a good 
roads district into a highway dis¬ 
trict under Comp.St.Idaho 1919 § 1602, 
were wholly Insufficient, where, of 
the required 'twenty signers on the 
petition holding title or evidence of 
title to lands in the district, six were 
but entrymen on public lands, who 
had neither procured nor earned ti¬ 
tle.—Oregon Short Line R Co. v, Ki¬ 
mama Highway Dist., D.C.Idaho, 287 
F. 734, affirmed, C.C.A, Kimama 
Highway Dist. v. Oregon Short Line 
R. Co., 298 F. 431. 

67. Mo.—State ex inf. Hales ex rel. 
Walker v. Harper, 266 S.W. 469, 301 
Mo. 115. 

68 . Miss.—^Mays v. Lafayette Coun¬ 
ty, 91 So. 196, 128 Miss. 643. 

«9, CaL—Doyle v. Jordan, 252 P. 
577, 200 Cal. 170. 


70. Ark.—^Echols v. Trice, 196 S.W. 
801, 130 Ark. 97. 

29 C.J. p 667 note 19. 

71. Ark.—Luck v. Magnolla-McNeil 
Road Impr. Dist. No. 1. 217 S.W. 
781, 141 Ark. 603. 

72. Cal.—Doyle v. Jordan, 262 P. 
677, 200 Cal. 170. 

29 C.J. p 667 note 20. 

After filing 

(1) Withdrawal of names from pe¬ 
tition for formation of bridge and 
highway district, after certification 
by coimty clerk and filing with secre¬ 
tary of state, held too late.—^Doyle 
V. Jordan, 262 P. 677, 200 Cal. 170. 

(2) Statutes limiting the right to 
withdraw to a certain period of time 
after the filing of the petition have 
been construed not to give the peti¬ 
tioner the absolute right to with¬ 
draw within such period if the peti¬ 
tion has already been acted on in 
compliance with the provisions of 
the statute.—Heldel v. Geary County, 
187 P. 866, 106 Kan. 382. 

Ijoave of oourt 

Where a petition has been filed, a 
signature may not be withdrawn with¬ 
out leave of court, notwithstanding 
statutory provisions authorizing iden¬ 
tical petitions to be circulated and 
additional names to be filed at any 
time until the county court acts.— 
Reed v. Paving Dist. No. 2 of Jeffer¬ 
son County, 286 S.W. 829, 171 Ark. 
710. 

1 73. Iowa.—^Dunham v. Fox, 69 N.W. 
436, 100 Iowa 131. 

74 . Tex.—^Meurer v. Hooper, Civ. 

App., 271 S.W. 172. 

29 C.J. p 657 note 24. 

Anthozlty of attorneys 

(1) The mere employment of attor¬ 
neys to present the petition and have 
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the court act on it does not carry 
with it authority to make a radical 
change in the petition.—Meurers' v. 
Hooper, Tex.Civ.App., 271 S.W. 172. 

(2) Refusal of the commissioners' 
court to permit radical amendment to 
a petition for the creation of a road 
district pursuant to Vernon’s Sayles 
Clv.St.Annot.l914 arts 627, 628, 631,. 
and Vernon Civ.StAnnotSuppL1918 
art 637d. by attorneys authorized by 
parol to make the amendment, was 
not abuse of discretion Justifying re¬ 
lief by mandamus.—Meurer v. Hoop¬ 
er, supra. 

75. Ark.—^Vanderford v. Monroe 
County Road Improvement Dist. 
No. 4, 244 S.W. 448, 166 Ark. 891. 

76. Miss.—^Hays v. Lafayette Coun¬ 
ty, 91 So. 196, 128 Miss. 643—^Book- 
out V. Itawamba County, 60 So. 668, 
103 Miss. 413. 

77. Miss.—Bookout v. Itawamba 
County. 60 So. 568, 103 Miss. 418. 

Denial of second petition 

Where two petitions were filed for 
the establishing of a road district 
and the commissioners' court grant¬ 
ed the petition which was filed first 
and ordered an election, that court 
did not abuse Its discretion by deny¬ 
ing the second petition, on the ground 
that the territory therein described 
overlapped the territory described in 
the first petition, even though the 
commissioners knew of the filing of 
the second petition at the time the 
first petition was granted.—^Huggins 
V. Vaden, Tex.Clv.App., 253 S.W. 877. 

78. Tex.—^Huggins v. Vaden, Civ. 
App.. 269 S.W. 204. 

79 . CaL—^Doyle v. Jordan, 252 P. 
677, 200 Cal. 170. 

80. Cal.—^Doyle v. Jordan, supra. 
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d. Notice 

When notice Is required by statute, the provisions 
thereof must be substantially followed. 

A statute need not provide for notice to property 
owners with regard to the mere creation of a road 
district,and hence notice is necessary only when 
and as required by or under the statutes.®^ Howev¬ 
er, when required by statute, the notice must be giv¬ 
en in compliance with the particular statute, *3 and 
a failure to obtain jurisdiction by proper notice has 
been held to render an order establishing a district 
and all subsequent proceedings void as to landown¬ 
ers not notified.84 

While the notice need not describe the improve- 
ment,*5 it must describe adequately the lands to be 
included,®® and the notice and the plat required to 
be filed must conform as to descriptions of such 
lands.®"^ An immaterial change in the original 
plans of organization, without notice to landowners, 
does not necessarily invalidate proceedmgs.®® 

For a published notice to constitute constructive 
service of notice, there must be strict compliance 
with statutory requirements.®® 


e. Hearing 

Statutes frequently provide for a hearing, at some 
stage of road district proceedings, and regulate the pro¬ 
cedure on such hearing. 

A statute merely creating or authorizing the cre¬ 
ation of a road district need not provide a taxpayer 
or property owner with an opportunity to be 
heard,®® and under ordinary circumstances in some 
jurisdictions the court has no discretion to refuse 
to hear and grant a petition for a road district and 
to order an election, etc. and where the petition 
is signed by the requisite number of qualified voters 
and the other legal requirements are complied with, 
it is the duty of the court, in the absence of fraud, 
to call an election®® and the court is not concerned 
with the reasons which impelled those drawing up 
the petition in determining what shall be the bound¬ 
aries of the district.®® However, the statutes fre¬ 
quently provide for a hearing at some stage of the 
proceedings and regulate the procedure on such 
hearing,®^ and, where a hearing can be and is 
asked for as a matter of right, the court or board 
has no authority to make orders affecting the mer¬ 
its of the petition until after a hearing shall have 
been had,®® and remonstrances may be filed or pre- 


7alliU0 of soittA ooimtlM to Join 
Acceptance of county's offer In or¬ 
dinance to unite with counties adopt¬ 
ing: like ordinances to form bridge 
and highway district was not pre¬ 
cluded by refusal of two counties 
to Join where ordinance provided for 
intention to unite with such other 
counties as may adopt like ordinanc- 
ea—^Doyle v. Jordan, supra. 

81. XT.S.—SL Louis & S. W. Ry. Co. 
V. Nattin, La.. 48 S.Ct 438, 277 U. 
S. 157, 72 L.Ed. 830, affirming, I). 
C.. 27 F.2d 766. 

82. Mo.—State ex inf. HeUes ex rel. 
Walker v. Harper, 256 S.W. 469, 
301 Mo. 115. 

25 C.J. p 557 note 27. 

83. Ark.—Gregg v. Road Improve¬ 
ment Dist. No. 2 of Jackson Coun¬ 
ty, 277 S.W. 515, 169 Ark. 671. 

29 C.J. p 557 note 29. 
aramlng petltioiiezs 

Where only two of the parties fil¬ 
ing petition for a special road dis¬ 
trict were correctly named in the no¬ 
tice, and the surname of the third 
was correctly given, it was substan¬ 
tial compliance with the statute pro¬ 
viding for notice.—State ex inf. 
Hales ex rel. Walker v. Harper, 256 
S.W. 469, 301 Mo. 115. 

84. Iowa.—^In re Secondary Road 
Dist. No. 11 of Clay County, 288 
N.W. 66, 218 Iowa 988. 

86. Cal.—Wheatley v. Superior Court 
in and for Napa County, 279 P. 
989, 807 CaL 722, followed In Demp¬ 


ster V. Superior Court In and for 
City and County of San Francisco, 
279 P. 991, 207 Cal. 795, Esaisa v. 
Superior Court in and for Sonoma 
County, 279 P. 992, 207 CaL 796. and 
Crawford v. Superior Court in and 
for Mendocino County, 279 P. 992, 
207 Cal. 797, and appeal dismissed 
and certiorari denied Crawford v. 
Superior Court of State of Califor¬ 
nia, in and for Mendocino County, 
50 S.Ct. 288, 281 U.S. 692, 74 L.Ed. 
1121 . 

88. Ark.—Gregg v. Road Improve¬ 
ment Dist No. 2 of Jackson Coun¬ 
ty, 277 S.W. 515, 169 Ark. 671. 

29 C.J. p 557 note 80. 

Xrotloe held suidoient 

(1) In general.—State, at Inf. of 
Gentry v. Hughesville Special Road 
Dist. No, 11 of Pettis County, 6 S.W. 
2d 594. 319 Mo. 1246. 

(2) That notice and resolution of 
police Jury to create subroad district 
omitted plaintiff's lands in special 
description by sections and townships 
appearing in first part of such notice 
and resolution held not to vitiate no¬ 
tice and resolution construed togeth¬ 
er, where omitted lands were clearly 
included in final description by 
boundaries.—^Henderson Land, Tim¬ 
ber & Investment Co. v. Police Jury 
of Vernon Parish, 106 So. 285, 159 La. 
788 . 

87. Ark.—^Norton v. Bacon, 168 S.W. 

1088, 118 Ark. 566. 

29 C,J. p 567 note 81. 
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8 & Ark.—Pharr v. Ehox, 223 S.W. 
400, 145 Ark. 4. 

88 . Iowa.—^In re Secondary Road 
Dist. No. 11 of Clay County, 238 
N.W. 66, 213 Iowa 988. 
zrothlng left to inference 

Notice of hearing on establishment 
of road district should leave nothing 
as to essentials to inference or con¬ 
jecture, and a published notice of 
hearing merely stating month, day, 
and liour of hearing, and which failed 
to specify year was held insufficient 
to confer Jurisdiction.—In re Sec¬ 
ondary Road Dist No. 11 of Clay 
County, supra. 

9a U.S.—St. Louis & S. W. Ry. Co. 
V. Nattin, La., 48 S.Ct 438, 277 U. 
S. 157, 72 L.Ed. 830, affirming, D. 
C., 27 P.2d 766. 

Cal.—^Potter v. Santa Barbara Coun¬ 
ty, 116 P. 1101, 160 Cal. 849. 

Tex.—King v. Falls County, Civ.App., 
42 S.W.2d 481. 

91. Tex.—^Meurer v. Hooper, Civ. 
App., 271 S.W. 172. 

95. Tex.—^Huggins v. Vaden, Civ. 
App., 259 S.W. 204—^Huggins v. Va¬ 
den, Civ.App., 263 S.W. 877. 

93. Tex—^Huggins v. Vaden, Civ. 
App., 259 S.W. 204—^Huggins v. 
Vaden, Civ.App., 263 S.W, 877. 

94. Ark.—^Luck v. Magnolla-McNell 
Road Impr. Dist. No. 1, 217 S.W. 
781. 141 Ark. 603. 

29 C.J. p 667 note 86, p 558 note 88. 

96. Ean.—^Heidel v. Geary County, 
187 P. 866, 106 Kan. 382. 
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sented by persons having the proper interest in the 
proceedings.®® At such hearing the minority of 
those interested has a right to be heard in opposi¬ 
tion to the improvement;®'^ but its objections are 
not controlling on the court or board.®^ Where a 
hearing is had, the authority of a court or board 
has been held to be limited to the case made by 
the petition.®® The setting aside by the court of its 
previous orders creating road districts >vhich never 
functioned and the establishment of new districts 
have been held discretionary.^ 

f. Decision 

The decision or order of the tribunal establishing a 
road district must comply, with statutory requirements 
and must conform to the petition and other proceedings 
on the application. 

The decision or order of the court or board es¬ 
tablishing a road district must comply with statu¬ 
tory requirements,2 and must conform to the peti¬ 
tion and other proceedings on the application,® 
and, in the absence of a remonstrance,^ the court 
or board may not establish a district with bounda¬ 


ries different from those set forth in the petition.® 
Also the order must be within the jurisdiction of 
the court or board making it;® and an order beyond 
the scope of such jurisdiction may be set aside by 
the court or board on its own motion.^ Under 
some statutes the order must contain an accurate 
description of the district,® but it need not incorpo¬ 
rate the preliminary survey, plans, specifications, 
and estimate of cost.® 

A judgment organizing a district is not void be¬ 
cause made on an adjourned day, the probate court 
by previous adjournment being in session on the 
same day.^® 

g. Review 

The statutes of the particular Jurisdiction control 
the right of appeal and the procedure on appeal. Cer¬ 
tiorari may lie to review the proceedings In a proper 
case. 

The provisions of the statutes of the particular 
jurisdiction control the right of appeal and the pro¬ 
cedure on appeal,as, for instance, with respect to 
the grounds for an appeal,i® persons who may ap¬ 
peal,!® the effect of the pendency of an appeal,!^ 


96. Ark.— Householder v. Harris, 227 

S.W. 425. 147 Ark. 349. 

29 C.J. p 657 note 34. 

97. Kan.—Heldel v. Geary County, 
187 P. 866. 106 Kan. 382. 

29 C.J. p 568 note 42. 

98. Kan.—^Heidel v. Geary County, 
supra. 

99. Miss.—^Bookout v. Itawamba 
County, 60 So. 668, 103 Miss. 413. 

Territory described In petition 
In proceedings to establish a sepa¬ 
rate road district, the board of supers 
visors has Jurisdiction only over that 
territory described In the petition.— 
Bryant v. Board of Sup'rs of Yalo¬ 
busha County, 98 So. 148, 133 Miss. 
714. 

1. Tex.—^Duddlesten v. Robinson, 
Civ.App.. 32 S.W.2d 696. 

2. Tex.—Robertson v. Key, Civ.App., 
240 S.W. 1013. 

Order held suffloieBt 
Miss.—Mays v. Lafayette County, 91 
So. 196, 128 Miss. 543. 

3. Mo.—State v. Colbert, 201 S.W. 
52, 278 Mo. 198. 

29 C.J. p 668 note 44. 

Ibimitlng general pnrposea of dis¬ 
trict 

Order for an election held not In¬ 
valid as limiting the general purpose 
outlined In the petition for the for¬ 
mation of a road district.—^Huggins 
V. Vaden, Tex.Clv.App., 269 S.W. 204. 

4i Mo.—State ex Inf. Mayfield ex rel. 
Cook V. Dougan, 264 S.W. 997,- 306 
Mo. 388. 


Amended petition not neoeesaxy 
Where, in proceeding to organize 
a special road district, remonstrances 
were filed, authorizing the county 
court to make changes In boundaries 
of the proposed district, an amended 
petition was not necessary to enable 
the court to depart from the bound¬ 
aries prescribed in the original pe¬ 
tition.—State ex inf. Hales ex reL 
Walker v. Harper. 266 S.W. 469. 301 
Mo. 115. 

Kands not benefited 

The state highway department has 
nothing to do with fixing the bound¬ 
aries of road improvement districts, 
except to describe them In the peti¬ 
tions prepared at the indication of 
the promoters, such boundaries being 
primarily established by the proper¬ 
ty owners In the petition which they 
sign, although power is conferred on 
the county court on hearing to elim¬ 
inate from the district any unbene- 
flted lands.—^Vanderford v, Monroe 
County Road Improvement Dlst. No. 

4, 244 S.W. 448, 166 Ark. 391. 
Territorial extent and ' boundaries 

generally see infra 9 149. 

5. Miss.—Bryant v. Board of Supers 
of Yalobusha County, 98 So. 148, 
133 Miss. 714. 

29 C.J. p 656 note 10 [a]. 

Order construed 

In proceedings to establish a sep¬ 
arate road district In which the pe¬ 
tition included all of a certain sec¬ 
tion lying north of a river, order es¬ 
tablishing the district as Including 
all of such section did not constitute 
a judicial finding that all of the sec¬ 
tion lay north of the river.—^Bryant 
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V. Board of Sup'rs of Yalobusha 
County, supra. 

6. Ark—Light V. Self. 211 S.W. 369, 
214 S.W. 746, 138 Ark 221. 

29 C.J. p 558 note 45. 

7. Miss.—Bookout V. Itawamba 
County, 60 So. 668, 103 Miss. 418. 

29 C.J. p 568 note 46. 
a Tex.—Robertson v. Key, Clv.App., 
240 S.W. 1018. 

Desoription by course and calls hgld 
sufficient 

Tex—^Robertson v. Key, supra. 

9. Ark—^Maples v. Csurroll County 
Road Impr. Dlst. No. 2, 208 S.W. 
677, 187 Ark 177. 

10. Ark—Gregg v. Road Improve¬ 
ment Dlst. No. 2 of Jackson Coun¬ 
ty, 277 S.W. 616, 618, 169 Ark 671. 
*Tt is not physically Impossible for 

the judge to hold sessions of both 
courts on the same day, and it is not 
beyond the power of either of those 
courts to adjourn to a day to which 
there has been an adjournment by 
the other court”—Gregg v. Road Im¬ 
provement Dlst No. 2 of Jackson 
County, supra. 

11. Ark—^Davls v. Cook, 246 S.W. 11. 
165 Ark 618. 

18. Ark—Horn v. Baker, 216 S.W. 

600, 140 Ark 168. 

29 C.L p 668 note 49. 

13. Ark—Householder v. Harris, 227 
S.W. 426, 147 Ark 349. 

29 C.J. p 568 note 60. 

14L Ark—Grlffln v. Boswell, 187 S. 

W. 165, 124 Ark 234. 

29 C.J. p 668 note 64. 
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questions that may be considered on appeal, the 
disposition of the controversy,^® and the effect of 
failure to perfect an appeal within the prescribed 
time.!*^ 

Certiorari. In accordance with general rules, 
certiorari may lie to review the proceedings where 
the court or other inferior tribunal has failed to 
comply with the essential requirements of the stat¬ 
ute, or otherwise acts without jurisdiction or in ex¬ 
cess of its jurisdiction.!® 

h. Proceedings Attacking Legality; Collateral 
Attack 

Proceedings attacking the formation of a road dis¬ 
trict must be brought within the time limited by statute* 
and ordinarily equitable relief will not be granted where 
no objection through the forms provided has been made 
within the specified time. Such proceedings cannot be 
collaterally attacked for mere Informalities or irregulari¬ 
ties not amounting to jurisdictional defects. 

Proceedings attacking the formation of a road or 
highway district must be brought within the time 
limited by statute,!® and fraud cannot be predicated 
on the mere exercise of the right to petition for an 
election in connection with the creation of a road 


district,®® and the action of the court toward the 
creation of a district pursuant to statutory require¬ 
ments cannot be held void for fraud or abuse of 
discretion.®! A district created by statute cannot be 
assailed except by showing that the statute is void 
on its face.®® 

Equitable relief. Where no appeal has been tak¬ 
en®® or where no objection through the forms pro¬ 
vided has been made within the specified time,®^ 
a suit in equity will not lie to attack or question the 
legality of the proceedings.®® So, where the stat¬ 
ute provides an adequate remedy, an injunction will 
not lie to attack the proceedings.®® 

Quo warranto. In accordance with general rules, 
quo warranto or a proceeding in the nature of quo 
warranto may be the proper remedy by which to 
attack or question the legal existence of a special 
road district.®^ 

Collateral attack. It is a general rule that the 
proceedings of this character cannot be collaterally 
attacked for mere informalities or irregularities not 
amounting to jurisdictional defects,®® and a high- 


i6-. Ark.—^Lewla v. Polk County 
Hoad IiQpr. Diat No. 1, 216 S.W. 
697, 140 Ark. 10. 

29 C.J. p 56 S note 61. 

TaUdlty of taxation, provlalona 
In reviewin^r proceediners incorpo¬ 
rating brldga and highway diatrlct, 
conatitutlonallty of statutea with ref¬ 
erence to provisions for taxation will 
not he determined.—Wheatley v. Su¬ 
perior Court In and for' Napa Coun¬ 
ty.'279 P.'989, 207 Cal. 722, followed 
in Denipster v. .Superior Court in and 
for I City and County of San Fran¬ 
cisco. 279 P. 991.'207-Cal. 796. Fsalsa 
V. Superior Court in and for Sonoma 
County. 279 P. 992, 207 Cal. 796, 
Crawford v. Superior Court in and 
for Mendocino County, 279 P., 992, 207 
Cal. 797. and appeal dismissed and 
certiorari denied Crawford v. Supe¬ 
rior. Court of State of California in 
and for Mendocino County, 60 S.Ct 
238. 281 n.S. 692, 74 L.Ed. 1121. 

Ark.—^Reed v. Paving Dist. No. 2 
of Jefferson County. 286 S.W. 829, 
171 Ark. 710. 

29 C.J. p 668 note 62. 

Judgment not fatiUly defective 
Judgment of circuit court, affirm¬ 
ing^ Judgment establishing improve¬ 
ment district for grading and pav¬ 
ing highway, held not fatally defec¬ 
tive. where its recitals showed that 
eburt heard cause de novo on tran¬ 
script of Judgnnent of county court 
and testimony and exhibits.—Reed v. 
Paving Dist. No, 2 of Jefferson Coun¬ 
ty, 286 S.W. 829. 171 Ark. 710. 

17, Ark.—^Luck v. Magnolia-McNeil 


Road Impr. Dist. No. 1, 217 S.W. 
781, 141 Ark. 603. 

29 C.J. p 668 note 63. 
la Ark.—Pritchett v. Poinsett 

County Road Impr. Dist. No. 3, 219 
S.W. 21, 142 Ark. 609. 

29 C.J. p 668 note 66. 

19. La.—Henderson Land. Timber & 
Investment Co. v. Police Jury of 
Vernon Parish, 106 So. 286, 169 La. 
783—^Brock v. Police Jury, Parish 
of St Landry, 105 Sa 227, 169 La. 
66 . 

Statute not applicable 

The right to auestion the proceed¬ 
ings for converting a good roads dis¬ 
trict into a highway district was 
held not affected by a statute limit¬ 
ing the time to six months within 
which to attack proceedings for or¬ 
ganization of a highway district, 
such limitation applying only to orig¬ 
inal proceedings for organization of 
highway districts.—Oregon Short 
Line R.' Co. v. Klmama Highway 
Dist., D.C.Idaho. 287 F. 734, affirmed, 
C.C.A, Klmama Highway Dist. v. 
Oregon Short Line R. Co.. 298 F. 431. 

20. Tex.—^Meurer v. Hooper. Civ. 
App., 271 S.W. 172. 

21 . Tex.—^Meurer v. Hooper, supra 

22 . Ark.—^Henderson v. Road Im¬ 
provement Dist. No. 1 of Hot 
Spring County, 283 S.W. 39. 171 
Ark. 8. 

23. Ark.—^Luck v. Magnolia-McNell 
Road Impr. Dist. No. 1, 217 S.W. 
781, 141 Ark. 603. 

24. Idaho.—^Ditzel . v. Evergreen 
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Highway Dist., 187 P. 269, 32 Idaho 
692. 

25. Ark.—^Luck v. Magnolia-McNell 
Road Impr. Dist. No. 1, 217 S.W. 
781, 141 Ark. 603. 

29 C.J. p 568 note 69. 

26L Ark.—^Pharr v. Knox. 223 S.W. 
400, 145 Ark. 4. 

27. Mo.—State v. Colbert, 201 S.W. 

52. 273 Mo. 198. 

CouoluslveuesB of record 

In quo warranto to test validity 
of county court's order incorporat¬ 
ing special road district, in absence 
of charge of fraud in procurement 
of order incorporating district, rec¬ 
ord of county court, reciting findings 
authorizing order of incorporation, is 
conclusive against contention that pe¬ 
tition was not signed by required 
number of landowners.—State ex inf. 
Mayfield ex rel. Cook v. Dougan, 264 
S.W. 997, 305 Mo. 383. 

2& Ark.—Gregg v. Road Improve¬ 
ment Dist. No. 2 of Jackson Coun¬ 
ty. 277 S.W. 616. 169 Ark. 671— 
Vanderford v. Monroe County Road 
Improvement Dist. No. 4, 244 S.W. 
448. 155 Ark. 391. 

Miss.—Board of Sup'rs of Prentiss 
County for Boonevllle and Burton 
Good Roads Dist. v. Holley, 106 
So. ,644, 141 Miss. 432—^Borroum 
V. Purdy Road Dist., 95 So. 677, 131 
Miss. 778. 

Tex.—^Huggins v. Vaden, Civ.App., 
.269 S.W. 204. . 

29 C.J. p 669 note 66. 

Attacking original organization in 
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way district, although defectively and irregularly 
organized, will be deemed a de facto corporation 
where it has functioned as such,29 and its legal ex¬ 
istence cannot be called into question on collateral 
attack.30 However, where the board exceeds its 
jurisdiction and its order is void, it may be at¬ 
tacked in a collateral proceeding,®^ and, where a 
county board exceeded its jurisdiction by including 
land beyond the state in a road district, the court 
cannot enter a new order changing the district or 
limiting it to such territory as lies within the county 
or state.®® 

i. Estoppel or Waiver of Objections 

Landowners may by their acts or omissions waive 
irregularities In highway or road district proceedings 
and estop themselves to deny the legal existence of the 
district. 

Landowners may by their acts or omissions waive 
irregularities in highway or road district proceed¬ 
ings and estop themselves to deny the legal exist¬ 
ence of the district.®® Thus property owners, hav¬ 
ing withdrawn their protest against the establish¬ 
ment of a district, cannot thereafter object to the 
formation of the district.®^ While signing a peti¬ 
tion for establishment of a district has been held to 
constitute waiver of notice as to time of hearing 
thereon,®® the owner of land in a road improvement 
district is not estopped to question the right of com¬ 


missioners to make a proposed change in the route 
in the road by reason of the fact that he signed a 
petition for the district in which he agreed to any 
change that might thereafter be made,®® and knowl¬ 
edge of improvements made on a road does not es¬ 
top landowners from objecting to the validity of a 
district on the ground of jurisdictional defects.®^ 
Also a voluntary appearance and the filing of ob¬ 
jections at the hearing have been held not to waive 
defects in obtaining jurisdiction.®® 

§ 149. -Territorial Extent and Bounda¬ 

ries 

a. In general 

b. Lands benefited 

a. In (General 

What lands may be included In a road or highway 
district Is a matter of discretion, and the boundaries need 
not be confined to any existing subdivisions of the county 
or state. 

The legislature must define and fix the territorial 
extent, limits, and boundaries of the road or high¬ 
way district or must make provision for having this 
done by some other agency,®® and, except as limited 
by constitutional or statutory provisions, the tri¬ 
bunal creating a road or highway district has full 
discretion as to the territorial extent, limits, and 
boundaries thereof.^® The exercise of this discre¬ 
tion is conclusive and cannot be disturbed by the 


proceedings to alter district see in¬ 
fra S 160. 

PULdliLgrs oonOliislve 

The findings of the county court 
as to conflict between petition for 
organization of a road improvement 
district and maps are conclusive on 
collateral attack.—Sanders v. Wil- 
mans. 254 S.W. 442, 160 Ark. 133. 
XCotlve Of petltlcaeTS 

Judgment of county court creating 
improvement districts is not open to 
collateral attaok by showing motive 
of those petitioning for improvement 
—^Newton v. Althelmer, 280 S.W. 641, 
170 Ark. 366. 

Ziefeot In fldld notes 

Defect in field notes describing 
road district, omitting word “thence," 
was mere irregularity, and did not 
invalidate incorporation, and the 
court was authorized to insert word 
“thence" in field notes, upholding va¬ 
lidity of description and incorpora¬ 
tion of road district.—Grisham v. 
Tate, TexCiv-App., 35 S.W.2d 264, er¬ 
ror dismissed. 

89. U.S.—Oregon Short Line R. Co. 
V. Klmama Highway Dist., D.C. 
Idaho, 287 F. 734, afiirmed. C.C.A., 
Klmama Highway Dist v. Oregon 
Short Line R. Co., 298 F. 431. 


30. U.S.—Oregon Short Line R Co. 

V. Klmama Highway Dist., supra. 

31. Miss.—^Bryant v. Board of Sup'rs 
of Yalobusha County, 98 So. 148, 
133 Miss. 714—^Borroum v. Purdy 
Road Dist, 95 So. 677. 131 Miss. 
778. 

38. Miss.—^Borroum v. Purdy Road 
Dist, supra. 

33. Wash.—^In re Assessment Roll 
for Paving of Dupont and Elm 
Streets and Northwest Ave. in City 
of Bellingham. 12 P.2d 589. 168 
Wash. 439. 

34. Wash.—In re Assessment Roll 
for Paving of Dupont and Elm 
Streets and Northwest Ave. in City 
of Bellingham, supra. 

35. Iowa.—^In re Secondary Road 
Dist No. 11 of Clay County, 238 N. 

W. 66, 213 Iowa 988. 

38. Ark.—^Nunes v. Coyle, 230 S.W. 
11, 148 Ark. 365. 

37. Iowa.—In re Secondary Road 
Dist No. 11 of Clay County, 238 
N.W. 66, 213 Iowa 988. 

38. Iowa.—^In re Secondary Road 
Dist No. 11 of Clay County, su¬ 
pra. 

39. Ark.—^Bacon v. Road Improve¬ 
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ment Dist. No. 1 of Howard Coun¬ 
ty, 248 S.W. 267, 157 Ark. 309. 

29 C.J. p 559 note 67. 

A precinct of a county was held 
not a “defined district'* within mean¬ 
ing of constitutional and statutory 
provisions relating to organization 
of road districts.—Browning v. Hoop¬ 
er, Tex., 46 S.Ct 141, 269 U.S. 89t 
70 L.Ed. 330, reversing, D.C., 3 F.23 
160. 

40. Ark.—^Bulloch v. Dermott-Colltiy 
Road Improvement Dist, 244 S.*^ 
327, 155 Ark. 176, reversed on oth¬ 
er grounds 44 S.Ct 457, 265 U.B. 
570, 68 L.Ed. 1184. 

Fla.—^tate v. Walton County, 112 
So. 630, 93 Fla. 796—Willis v. Spe¬ 
cial Road & Bridge District No. ^ 
Osceola County, 74 So. 495, 73 Fla. 
446. 

La.—^Hulin v. Road i>ist No. 4, Par¬ 
ish of Vermilion, 115 So. 650^ 185 
La. 443. 

29 C.J. p 559 notes 68-70. 

Lands not described in petition see 
supra 8 148 f. 

Validity only gnestlon. 

The creation of an improvement 
district as a public agency fbr the 
construction of a proposed improve¬ 
ment is a legislative proceediztg^ waA 
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courts,41 except where, as said in some cases, the ex¬ 
ercise of the discretion is shown to have been so ar¬ 
bitrary and unreasonable as to amount to a discrim¬ 
ination and an outrage on a common sense of fair- 
ness.42 

The boundaries of a road district need not be 
confined to any existing subdivisions of the county 
or state, or any defined territory existing prior to 
the creation of the district,43 and, in the absence of 


a statute to the contrary,44 the district may overlap 
another highway or road district45 if substantial 
benefits will be derived from each district,46 and it 
may embrace a part or the whole of a district 
formed for other purposes.47 Also, in the absence 
of constitutional or statutory limitations,48 a high¬ 
way or road district may embrace lands in a city, 
town, or village,49 and, according to decisions on 
subject, if it constitutes a single improvement,®® 


'presents no Judicial aueation, further 
than the determination whether there 
Is a valid enactment, which must be 
determined from the face of the act 
and matters of which the court may 
take notice.—^House.v. Hoad Improve¬ 
ment Dish No. 5, Conway County, 251 
S.W. 21, 168 Ark. 357, error dismissed 
House V. Hoad Improvement Dist. 
No. 2 of Conway County, Arlc., 45 S. 
Ct. 60. 266 U.S. 175,' 69 L.Ed. 229. 

41, Ark.—Bulloch v. Dermott-Colllns 
Hoad Improvement Dist., 244 S.W. 
827, 156 Ark. 176, reversed on oth¬ 
er grounds 44 S.Ct. 457, 266 U.S. 
570. 68 L.Ed. 1184. 

29 C.J. p 659 note 71. 

Substituting' desoxlptlou 

The court may, in construing a 
statute as to extent of Improvement 
district, reconcile two conflicting de¬ 
scriptions by striking out words In 
' one so as to conform to the other, 
but, although the legislature had er¬ 
roneously included and omitted cer¬ 
tain lands in describing a road im¬ 
provement district, the court could 
not substitute correct description.— 
Milwee v. Tribble, 214 S.W. 66. 139 
Ark. 574—^Heinemann v. Sweatt, 196 
S.W. 931. 130 Ark. 70. 
failure to object before board 
Cal.—^Pierce v. Solano County, 217 P. 
645, 62 CaLApp. 465. 

42. Ark.—^Bulloch v. Dermott-Col¬ 
llns Hoad Improvement Dist., 244 

t S.W. 327, 155 Ark. 176, reversed on 
other grounds 44 S.Ct 467, 265 U. 
S. 570, 68 L.Ed. 1184. 

Pla.—State v. Walton County, 112 
So. 630, 93 Fla. 796—Willis v. Spe¬ 
cial Hoad & Bridge District No. 2, 
Osceola County, 74 So. 495, 73 Fla. 
446. 

29 C.J. p 659 note 72. 

Intervening land excluded 
When it appears from an act cre¬ 
ating an Improvement district or 
from conditions or situations of 
which the court will take Judicial no¬ 
tice, that lands of complaining own¬ 
ers are entirely separated from roads 
to be Improved by Intervening lands 
excluded from the district or by im¬ 
passable obstructions or barriers, the 
Inclusion of the lands thus separated 
renders the act void because arbl- 
‘trary and discriminatory.—^House v. 
Hoad Improvement Dist No. 6, Con¬ 
way County, 261 S.W. 21, 168 Ark. 


367, error dismissed House v. Hoad 
Improvement Dist. No. 21 of Conway 
County, Ark., 46 S.Ct. 60, 266 U.S. 
176, 69 L.Bd. 229—Sadler v. McMur- 
trey, 240 S.W. 18, 162 Ark. 621— 
Johns V. Bradley County Hoad Impr. 
Dist, 218 S.W. 389, 142 Ark. 78. 
Jjands separated by body of water 
That a road improvement district, 
as laid out by a special statute, in¬ 
cluded lands separated by a stream 
or body of water from the area which 
was contiguous to and might be ben- 
eflted by the improvement, did not 
make the Inclusion of such lands ar¬ 
bitrary for, while subject to overflow, 
they were valuable for grra^lng and 
accessible from the road by a ferry 
and bridge.—Sale v. Hoad Improve¬ 
ment Dist. No. 16 of Woodruff Coun¬ 
ty, 246 S.W. 843, 156 Ark. 501. 
Dlscrlmlnatlou or azbitrarlnasB mot 
shown 

Ark.—^House v. Road Improvement 
Dist. No. 6, Conway County, 251 
S.W. 21, 168 Ark. 867, error dis¬ 
missed House V. Hoad Improvement 
Dist. No. 21 of Conway County, 
Ark., 45 S.Ct 60, 266 U.S. 175, 69 
Ii.Ed. 229—Sale v. Hoad Improve¬ 
ment Dist. No. 16 of Woodruff 
County, 246 S.W. 843, 166 Ark. 601 
—Sadler v. McMurtrey, 240 S.W. 
18, 152 Ark. 621—Sebastian Coun¬ 
ty Road Impr. Dist v. Hocott, 217 
S.W. 268, 141 Ark. 801. 

La.—^Hulln v. Road Dist No. 4, Par¬ 
ish of Vermilion, 115 So. 660, 166 
La. 443. 

43. Mont.—State ex reL Siegfried v. 
Carbon County, 92 F.2d 301, 108 
Mont. 610, 123 A.L.R. 1466. 

44. Tex.—^Robertson v. Key, Civ. 
App., 240 S.W. 1013. 

Dlstriot created under general act 
providing that, where a practical 
subdivision or defined “road district" 
of a county has been established and 
Issued bonds, none other shall be cre¬ 
ated or established “overlapping the 
same territory" while any of the 
bonds of the first are outstanding, re¬ 
fers to a road district established un¬ 
der the general act, and not to a town 
which has made street improvements 
solely under its charter.—Robertson 
v. Key, supra. 

45. Ill.—^People ex rel. Jones v. 
Woodrum, 190 N.B. 916, 356 Ill. 
427. 


La.—Brock v. Police Jury, Parish of 
St. Landry, 105 So. 227, 159 La. 66. 
Tex.—San Antonio & A. P. Ry. Co. 

V. State, 96 S.W.2d 680, 128 Tex. 
33. 

29 C.J. p 560 note 85. 

46. Ark.—^Van Dyke v. Mack, 214 S. 

W. 23, 139 Ark. 624. 

47. Tex.—Simmons v. Llghtfoot, 146 
S.W. 871, 106 Tex. 212. 

29 C.J. p 560 note 87. 

48. Wash.—^Knowlton v. Mason 
County, 236 P. 33, 134 Wash. 255. 

49. Cal.—Joint Highway Dist. No. 
13 V. Hlnman, 82 P.2d 144, 220 Cal. 
678. 

Ill.—People ex rel. Jones v. Wood- 
rum, 190 N.E. 916, 356 Ill. 427, 
Tex.—Robertson v. Key, Civ.App., 240 
S.W. 1013. 

29 C.J. p 660 note 89. 

Separate district 

Under some statutes, cities, towns, 
and villages may constitute separate 
road districts.—^Mobile & O. R. Co. v. 
Fraser, 169 Ill.App. 210—29 C.J. p 560 
note 90. 

Magisterial districts 

Magisterial districts may be con¬ 
stituted separate road districts.— 
Narrows v. Giles County, 106 S.E. 82, 
128 Va. 672. 

Surveyors’ districts are not re¬ 
quired to be so limited as to Include 
the whole territory of the town.— 
Thompson v. Fellows, 21 N.H. 426— 
29 C.J. p 660 note 92. 

60. Ark.—Road Improvement Dists. 
Nos. 1, 2, and 3 of Dallas County v. 
Crary. 237 S.W. 444, 161 Ark. 484. 
Singleness of Improvement 

(1) In determining the validity of 
a district as regards the territorial 
extent thereof, the test is not the ex¬ 
tent of the area included In the dis¬ 
trict, but the singleness of the au¬ 
thorized improvement and the rela¬ 
tionship of it to the Included terri¬ 
tory as to the benefits to accrue from 
the improvement—Capps v. Judsonia- 
Steprock Road Improvement Dist, 
242 S.W. 72, 164 Ark. 46—29 C-J. P 
660 note 82. 

(2) Legislative determination. In 
creating three road improvement dis¬ 
tricts, that the group of roads in 
each district constitute a single im¬ 
provement will not be disturbed by 
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a part or the whole of a county,or parts of more 
than one county,52 may be included. 

Contiguous territory. The words “contiguous 
territory,” used in a statute to describe what lands 
may be included in a road district, refer to lands, 
whether publicly or privately owned, situated with¬ 
in the outside boundaries of the proposed district,53 
and prohibit the organization of a district composed 
of two or more tracts of country segregated by in¬ 
tervening territory which is excluded therefrom.54 
However, in the absence of such a restriction, a 
district has been held not invalid because of the in¬ 
clusion of noncontiguous land therein.55 

b. Lands Benefited 

Only land that will be benefited should be Included In 
a road or highway district. 

The general rule is that the district should in¬ 
clude only lands that will be benefited,5® and should 
exclude lands that will not be benefited ;57 but nei¬ 


ther the mere exclusion of lands that will be bene- 
fited^s nor the mere inclusion of lands that will not 
be benefited59 is a fatal defect, at least where a 
reasonable basis of distinction exists between prop¬ 
erty included and that excluded.®® The determina¬ 
tion of what lands will be benefited, when a matter 
of discretion, is conclusive and will not be dis¬ 
turbed, 31 unless manifestly discriminatory and 
without foundation in reasdn.fi2 All land included 
in a district will be presumed to be benefited.®® 

§ 150. -Alteration 

Subject to constitutional or statutory limitations, 
highway or road districts may be altered by enlarging 
or reducing the territory Included therein. 

Subject to constitutional or statutory limitations, 
and as long as existing contracts are not adversely 
affected,®^ highway or road districts may be altered 
by enlarging or reducing the territory included 
therein,®® whenever the public interest will thereby 


the court unless obviously and dem¬ 
onstrably erroneous.—^Road Improve¬ 
ment Dists. Nos. 1, 2, and 3 of Dal¬ 
las County v. Crary, 237 S.W. 444, 161 
Ark. 484. 

51. Ark.—Road Improvement Dlats. 
Nos. 1, 2, and 3 of Dallas County 
V. Crary, supra. 

Colo.—^Mllheim v. MofCat Tunnel Im¬ 
provement Dist., 211 P. 649, 72 
Colo. 268. 

Wash.—^Knowlton v. Mason County, 
235 P. 33. 134 Wash. 265. 

29 C.J. p 660 note 93. 

52. S.C.—Evans v. Beattie, 186 S.E. 
638, 137 S.C. 496. 

29 C.J. p 560 note 94. 

53. Idaho.—Huggins v. Link, 152 P. 
1052, 28 Idaho 186. 

54. Idaho.—^Huggins v. Link, supra. 
65. U.S.—Garland Co. v. Filmer, D. 

C.Cal., 1 P.Supp. 8. 

Cal.—Golden Gate Bridge and High¬ 
way Dist. v. Felt, 5 P.2d 686, 214 
Cal. 808. 

56. Flo.—State v. Walton County, 

■ 112 So. 680, 93 Fla. 796—Willis v. 

Special Road & Bridge District No. 
2, Osceola County, 74 So. 495, 73 
Fla. 446. 

29 C.J. p 569 note 74. 

Pipe line is “real property," prop¬ 
erly included in highway and bridge 
district.—Miller County Highway & 
Bridge Dist v. Standard Pipe Line 
Co., C.C.A.Ark., 19 P.2d 8, certiorari 
granted Standard Pipe Line Co. v. 
Miller County Highway & Bridge 
Dist., 48 S.Ct 122, 276 U.S. 620, 72 
L.Bd. 404, reversed on other grounds 
48 S.Ct. 441, 277 U.S. 160, 72 KEd. 
531. 58 A.L.R. 126. 

57. Ark.—Tatum v. Wallis, 226 S.W. 
636, 146 Ark. 288. 

29 jp 652 note 75. 


58. U.S.—^House y. Road Improve¬ 
ment Dist No. 2 of Conway Coun¬ 
ty. Ark., 45 S.CL 60, 266 U.S. 176, 
69 L.Ed. 229, dismissing error 
House V. Road Improvement Dist 
No. 2, Conway County, 251 S.W. 12, 
158 Ark. 830, and 251 S.W. 21, 158 
Ark. 867—Garland Co. v. Filmer, 
D.C.CaL, 1 P.Supp. 8. 

Ark.—Gregg v. Road Improvement 
Dist No. 2 of Jackson County, 277 
S.W. 616. 169 Ark. 671. 

Cal.—Golden Gate Bridge and High¬ 
way Diet V. Pelt 5 P.2d 686, 214 
Cal. 308. 

29 C.J. p 669 note 76. 

Provision, for siLhseqLiLexLt taxation or 
inolusion 

A statute creating a road improve¬ 
ment district was not rendered in¬ 
valid by excluding from the district 
tracts of land, whlcli Jut into the 
area Included but which do not nec¬ 
essarily intervene between Included 
tracts and the improved roads, the 
statute authorizing taxation of omit¬ 
ted lands, if BubseQuently found to be 
benefited,—^Neterer v. IMckinson & 
Watkins, 239 S.W. 722, 163 Ark. 6. 
Bemedy of property owners 

Where the boundary lines of an 
Improvement district excluded lands 
which were benefited, hy the improve¬ 
ment, the remedy of property owners 
was not to Impeach the validity of 
the district because of exclusion of 
benefited lands, but to move for their | 
inclusion.—^House v. Road Improve¬ 
ment Diet. No. 6, Conway County, 261 
S.W. 21, 168 Ark. 867, error dismissed 
House V. Road Improvement Diet No. 
2 of Conway County, Ark., 46 S.Ct. 
60. 266 U.S. 176, 69 L..Kd. 229. 

59. U.S.—^House V. Road Improve¬ 
ment Dist No. 2 of Conway Coun¬ 
ty, Ark., 46 S.Ct 60, 266 U. S. 176, 
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69 L.Ed. 229, dismissing error 
House V. Road Improvement Dist 
No. 2, Conway County, 251 S.W. 
12, 168 Ark. 330, and 251 S.W. 21, 
158 Ark. 357. 

6a U.S.—Garland Co. v. Filmer, D.C. 
Cal.. 1 P.Supp. 8. 

61. Mont.—State ex rel. Siegfried v. 
Carbon County, 92 P.2d 301, 108 
Mont 510, 123 AL.B. 1466. 

29 C.J. P 660 note 79. 

68. Colo.—^Milhelm v. Moffat Tunnel 
Improvement Dist, 211 P. 649, 72 
Colo. 268. 

Fla.—Stewart v. New Smyrna-Coro- 
nado Beach SpeelaJ Road & Bridge 
Dist. in Volusia County, 132 So. 
636, 100 Fla. 323. 

29 C.J. p 560 note 80. 

63. CaL—Swall v. Los Angeles Coun¬ 
ty, 184 P. 406, 42 CaLApp. 768. 

64. Ark.—^Bacon v. Road Improve¬ 
ment Dist No. 1 of Howard Coun¬ 
ty, 248 S.W. 267, 167 Ark. 809. 

Fla.—State v. Halifax Special Road 
and Bridge Dist of Volusia Coun¬ 
ty, 171 So. 302, 126 Fla. 451. 

65. Pla.—State v. Halifax Special 
Road and Bridge Dist of Volusia 
County, supra. 

IlL—^People ex reL Jones v. Wood- 
rum. 190 N.E. 916, 856 Ill. 427— 
People V. Hamilton, 132 Nf.R 439, 
299 la S89. 

N.C.—^Moore v. Board of Education 
of Iredell County, 193 S.E. 732. 212 
N.C. 499. 

28 C.J. p 560 notes 97, 98. 

Statute coutned 

Special Act Extra Se8S.1920, relat¬ 
ing to road Improvement district No. 
2, Jackson county, organized under 
Crawford & M.Dlg. 5 5399 et seq, did 
not attempt to change its organiza¬ 
tion as an existing entity, and, ex- 
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be subserved!®® 

Any real property which is benefited by the im¬ 
provement may be annexed to a road district,®^ not¬ 
withstanding the improvement has already been 
constructed,®® and a statute adding additional terri¬ 
tory to a road district constitutes a legislative de¬ 
termination that such lands will be benefited.®® An 
injunction will be granted to prevent the annexation 
of disputed territory to a road district under a void 
statute,^® and the failure to include lands contigu¬ 
ous to roads and entirely surrounded by lands in¬ 
cluded in the territory added has been held to ren¬ 
der the proceeding to add territory \oid.^l 

Proceedings for the alteration of road districts 
ordinarily are regulated by statute,^® and there must 
be a substantial compliance with statutory provi¬ 
sions.^® A statute providing for the annexation of 
land to a road district is not void because owners of 
such land are given no opportunity to be heard on 
the question of organization of the district,^^ and 
the question of validity of original organization, 


since it arises collaterally, cannot be considered in 
the absence of a lack of jurisdiction.76 

§ 151. -Consolidation 

Subject to constitutional or statutory provisions^ 
highway or road districts may be consolidated. 

Subject to constitutional or statutory provisions, 
highway or road districts may be consolidated,"^® 
and requirements as to notice and hearing have 
been held not conditions precedent to the existence 
of such a district.^^ Statutory provisions regard¬ 
ing the formation of road districts have been held 
not to apply to the consolidation of such districts.^® 

§ 152. - Dissolution or Other Termination 

The legislature may, with due regard to vested, 
rights, abolish highway districts or provide for their dls- 
solution or other termination. 

The legislature may, with due regard to vested’ 
rights, abolish highway districts, or provide for 
their dissolution or other termination.*^® A new 


cept as it conflicted therewith, did 
not repeal S§ 5426-6428, providlnsr 
for Includln^r benefited lands in a dis¬ 
trict already organized, in operation 
in the district, and it contains noth¬ 
ing which prevented the district from 
incorporating new territory therein.— 
Sanders v. Wilmans, 254 S.W. 442, 160 
Ark. 133. 

DisozlininatioiL or arbitrariness not 
.shown 

Ark.—Cross County Road Improve¬ 
ment Diet. No. 4 v. Henderson, 266 
S.W. 962, 167 Ark. 176. 

66. Ind.—^Lyon v. Kee, 22 N.E. 128, 
120 Ind. 150. 

29 C.J. p 561 note 99. 

67. ' Ark.—Sanders v. Wilmans, 254 
S.W. 442, 160 Ark. 188. 

68. Ark.—Cross County Road Im¬ 
provement Diet. No. 4 V. Hender¬ 
son, 266 S.W. 962, 167 Ark. 176. 

Cohstxuctlon of unauthorized road 
Construction by commissioners 
with funds of an Improvement dis¬ 
trict of a part of a road not au¬ 
thorized in the organization of the 
district is not a ground for annexa¬ 
tion of territory to the district, un¬ 
der statutes providing therefor where 
benefited lands are not Included.— 
Sanders v. Wilmans, 254 S.W. 442, 
160 Ark. 183. 

69. Ark.—Cross County Road Im¬ 
provement Dist. No. 4 V. Hender¬ 
son, 266 S:W. 952, 167 Ark. 176. 

TOt Ark.—McCord v. Welch, 227 S. 
W. 766, 147 Ark. 362. 

71. Ark.—Sanders v. Wilmans, 254 
S.W. 442, 160 Ark. 188. 

78. Ill.—^People v. Hamilton, 132 N. 
E. '439, 9d9 Ill. 389! 


73L Appointment of commissioner 

Proceedings to annex property to 
road improvement district was not 
invalidated because a commissioner 
was appointed by county court on 
resignation of his predecessor.— 
Gregg V. Road Improvement Diet. No. 
2 of Jackson County, 277 S.W. 615, 
169 Ark. 671, 

Notice 

Where a statute as to altering 
boundaries of road districts, omits to 
fix the length of time posted notice 
shall be given, a reasonable notice is 
implied.—^People v. Hamilton, 132 N. 
E. 439, 299 Ill. 889. 

Demurrer 

(1) In proceeding to annex terri¬ 
tory to road Improvement district, 
demurrer to specifications in affidavit 
reaches back to record, including pe¬ 
titions, plats, and order of county 
court establishing district, and court 
might, in testing sufficiency of de¬ 
murrer, consider the allegations in 
connection with whole record.—Gregg 
V. Road Improvement Dist. No. 2 of 
Jackson County, 277 S.W. 616, 169 
Ark. 671. 

(2) A demurrer to a paragraph of 
a remonstrance against addition of, 
territory to an Improvement district, 
charging that the notice described 
lands not mentioned in the petition 
or in the order creating the district, 
was correctly sustained, for the rea¬ 
son that the allegation in that regard 
stated a mere conclusion.—Sanders v. 
Wilmans, 254 S.W. 442, 160 Ark. 183. 
Bevlsw 

Under Crawford & M.Dlg. § 6403, 
an allegation in remonstrance to pro¬ 
ceedings. to apnex terr}3to.ry to a. ^gd 
Improvement district. Is a part of 
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designation or assigrnments of ground 
of appeal.—Gregg v. Road Improve¬ 
ment Dist. No. 2 of Jackson County,. 
277 S.W. 616, 169 Ark. 671. 

74. Ark.—Sanders v. Wilmans, 264 
S.W. 442, 160 Ark. 183. 

75- Ark.—Gregg v. Road Improve¬ 
ment Dist. No. 2 of Jackson Coun¬ 
ty, 277 S.W. 615,169 Ark. 671—San¬ 
ders V. Wilmans, 254 S.W. 442, 160 
Ark. 133. 

78. La.—^BEardin v. Police Jury of 
Vernon Parish, 99 So. 690, 155 La. 
899. 

29 C.J. p 561 note 8. 

77- La.—^Hardin v. Police Jury of* 
Vernon Parish, supra. 

78. La.—Cleaver, Vass & Co. v. Con¬ 
solidated Road Dist. A of Camer-- 
on Parish, 117 So. 783, 166 La. 711. 
79- Ark.—Tri-County Highway Im¬ 
provement Dist. V. Vincennes 
Bridge Co., 278 S.W. 627, 170 Ark.. 
22—Bowman Eng. Co. v. Ark. Mo. 
High. Dist, 235 S.W. 399, 161 Ark. 
47. 

N.C.—Moore v. Board of Education of 
Iredell County, 193 S.E. 732, 212.. 
N.C. 499. 

29 C.J. p 561 note 4. 

EMatute hALd valid 
A statute abolishing a statutory 
road improvement district before per^ - 
formance of an executory contract 
for construction of an improvement 
and making reasonable provision for 
the discharge of all contract obliga¬ 
tions was held not invalid.—^Morgan^ 
Const. Co. V, Pitts, 242 S.W. 812, 164’ 
Ark. 420. * ! 

Power of court after repeal 
. Chancery court Jhad power to .wind! 
up afCairs of highway district, not- 
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district may be substituted for an old one,80 and, 
where all the territory of an old district is includ¬ 
ed in a new one, the former ceases to exist.81 
However, a statute providing for the division of 
counties into road districts and repealing all laws 
concerning roads and highways in conflict with the 
statute does not, until the county is divided into 
road districts, abrogate existing road districts with¬ 
in the county,82 and a statute providing that no 
more road districts shall be organized with dimen¬ 
sions greater than a certain area has been held not 
to intend to abolish districts theretofore organized 
with areas in excess of that prescribed.®8 

Recall of petition insufficient. Where a petition 
to organize a road district has served its purpose, 
and a district has been legally created, the action 
of county authorities recalling the original petition 
was held not to dissolve the district or terminate 
the uncompleted road project.®^ 

§ 153. - Assignment to Officers 

Where highway districts are considered merely as 
geographical areas for administration purposes, It Is the 
duty of the proper authorities to assign road districts 
to the care of the proper highway officers. 

Where highway districts are considered merely as 
geographical areas for administration purposes, see 


supra § 145, it is the duty of the proper authorities 
to assign road districts to the care of the proper 
highway officers,®® and to apprise them of the lim¬ 
its and boundaries of the district.®® The duty to 
make such assignment may be mandatory,®"^ or it 
may be directory only.®® Failure to make such an 
assignment does not necessarily prevent the road 
officers from acting®® or absolve them from duties 
imposed by law.®® 

§ 154. Boards or Commissions 

The appointment or election, the eligibility and 
qualifications, the term and tenure, and the compen¬ 
sation of members of the boards or commissions, 
not being materially dissimilar from that of other 
highway officers, are discussed infra §§ 163-167. 

Examine Pocket Parts for later cases. 

§ 155- -Nature and Creation 

a. Nature 

b. Creation and regulation 
a. Nature 

Highway boards and commissions are governmental 
administrative agencies. 

Highway boards and commissions are govern¬ 
mental agencies,®^ and not judicial tribunals,®® al- 


wlthstandlng, after chancery proceed¬ 
ing began, act creating district was 
repealed,—South Miller County High¬ 
way Dist V. Dorsey, 297 S.W. 883, 
174 Ark. 568. 

jpetltlon for dlsorganiiatioii 

Statute providing for disorganiza¬ 
tion of highway district on petition 
signed by majority of persons pos¬ 
sessing qualifications necessary to 
sign a petition for organization of 
■such district remained in force and 
oftect notwithstanding repeal of stat¬ 
ute specifying qualifications neces¬ 
sary to sign a petition for organiza¬ 
tion of such district, and the peti¬ 
tion should have been signed by a 
majority of the adult residents with¬ 
in the district, and the holders of ti¬ 
tle or evidence of title to lands there- j 
in situated; and a petition which 
was not signed by a majority of the 
•aggregate of adult persons resident 
in the district and of persons who 
were holders of title or evidence of 
title to lands situated therein, was 
held insufficient.—^Devery v, Webb, 
70 P.2d 877. 68 Idaho 118. 

Tline for appeal 

Where appeal from final decree, in 
proceedings to wind up the affairs of 
road improvement district was not 
taken within the time specified by 
statute, the appeal will be dismissed. 
—^Deane v. Davis, 261 S.W. 88, 158 
Ark. 641. 


80l Idaho.—Good Hoad Ihst. No. 2 v. 
Washington County, 162 P. 183, 27 
Idaho 732. . 

81. Ark.—^Bush v. Delta Road Impr. 

Dist.. 216 S.W. 690, 141 Ark. 247. 

29 C.J. p 561 note 6. 

88. Cal.—^Tehama County v. Bryan, 

8 P. 673, 68 CaL 67. 

88. Arlz.—^Bartlett v. MacDonald, 
149 P. 762, 17 Arlz. 194. 

84. Kan.—True v. McCoy, 241 P. 249, 

119 Kan. 824~State v. Mills. 223 
P. 261, 116 Kan. 531. 

85. N.J.—^Morgan v. Monmouth 
Flank Road Co., 26 N.J.Law 99. 

29 C.J. p 561 note 10. 

86. Vt.—^Newbury v. Tenney, 2 Aik. 
296. 

87. N.J.—^Anonymous, 7 N.J.Law 
192. 

29 C.J. P 561 note 12. 

8& Mass.—Callender v. Marsh, 1 
Pick. 418. , 

89. Mass.—^McCormick v. Boston, 

120 Mass. 499. 

29 C.J. p 661 note 14. I 

90. N.J.—^Morgan v. Monmouth 
Plank Road Co., 26 N.J.Law 99. 

29 C.J. p 561 note 15. 

81. Miss.—^Mississippi State High¬ 
way Commission v. Yellow Creek 
Drainage Diet., 180 So. 749, 181 
Miss. 661. 


Mo.—^Burow V. St. Louis Public Serv¬ 
ice Co., 100 S.W.2d 269, 339 Mo. 
1092. 

Utah.—State, by State Road Com¬ 
mission V. District Court, Fourth 
Judicial District in and for Utah 
County, 78 P.2d 502, 94 Utah 384. 

29 C.J. p 561 note 20. 

Aznui of state 

State highway commissions- ajid 
similar bodies are arms of the state. 
Iowa.—^Hoover v. Iowa State High¬ 
way Commission, 222 N.W. 438, 207 
Iowa 56. 

Kan,—^Verdigris River Drainage Dist. 
No. 1 V. City of CoffeyviUe. 86 P.2d 
592, 149 Kan. 191—Gresty v. Darby, 
68 P.2d 649, 146 Kan. 63. 

Me.—Starrett v. Inhabitant's of Tfo'wn 
of Thomaston, 137 A. 67,' 126 Me. 
206. 

OkL—^Lelninger v. Mlnter,'281 P^ 801, 
139 Okl. 169. 

Utah.—Campbell Bldg. Co. v. 'State 
Road Commission, 70 P.2d'. 857, 95 
Utah 242. 

State agenoy 

The state highway commission is 
a “state agency."—Sholars v, Louisi¬ 
ana Highway Commission, La.APP., 6 
So.2d 163, followed in Carter» v. 
Louisiana Highway Commission, La. 
App., 6 So.2d 159. 

98. Or.—^Beirl v. Columbia County, 
144 P. 467, 78 Or. 107. 

29 C.J. P 661 note 21. 
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though in a very limited sense some portion of their 
duties may be of a judicial character.^® Their pow- 
-ers and duties are usually administrative in na¬ 
ture.®^ 

A state highway commission is not a commercial 
or industrial corporation such as may be organized 
under the general corporation laws.^5 Highway 
boards and commissions have been termed quasi®® 
or quasi-public®*^ corporations, with official func¬ 
tions similar to those of corporate bodies of like 
nature, but a state highway commission is not a 
quasi-public corporation in the sense of a corpora¬ 
tion for private gain but rendering, at least in part,, 
public service.®® 

Such highway bodies are principally charged with 
the government and administration of their particu¬ 
lar political subdivision in relation to highway mat¬ 


ters,®® and they have been referred to as the “lo¬ 
cal authorities” in charge of such matters.^ The 
state highway commission, however, is not the gov¬ 
erning body of a county,® nor is it the agent of a 
town or county in which a state highway is locat¬ 
ed,® and in some jurisdictions it is a distinct legal 
entity apart from the state.'* The members of such 
boards are public officers,® exercising functions of 
an administrative,® and not a judicial character* 
However, a highway board or commission is not 
a state “officer,”® at least within the meaning of 
constitutional provisions relating to the creation of 
officers by special legislation,® of requiring all offi¬ 
cers to take and subscribe to an oath before enter¬ 
ing on the discharge of their duties.^® 

Highway boards or commissions may be the 
bodies through which the highway districts exer- 


QmaUfloatlon of JuAffos 

State hlgrhway commission, not be- 
ln£r court exercising judicial function, 
but administrative board, its mem¬ 
bers are not affected by common-law 
principles governing Qualldcatlon of 
judges and judicial officers.—Bou- 
cbelle V. State Highway Commission, 
100 So. 884. 211 Ala 474. 

93. Ill.—Gruptail V. Teft, 16 Ill. 365. 

County oonrfes have original and ex¬ 
clusive jurisdiction in all matters re¬ 
lating to public roads; and this ju¬ 
risdiction when invoked and exei> 
clsed is that of a court of superior 
jurisdiction with all attendant pre¬ 
sumptions.—^Burrow v. Ployd, 99 S. 
W.2d 673. 193 Ark. 220. 

Qua8i.>judicial 

<1) State highway commission acts 
as a Quasi-judlclal body In determin¬ 
ing the validity and amount of 
clalma—State ex reL Attorney Gen¬ 
eral V. Broadaway. 93 S.W.2d 1248, 
192 Ark. 634. 

(2) County road commission Is 
quasi judicial in character, and with¬ 
in the scope of its powers is superior 
to the selectmen of a town.—^Town of 
Shrewsbury v. Davis. 142 A. 91. 101 
Vt 181. 

84b Iowa.—^Mclieland v. Marshall 
County. 201 N.W. 401, 199 Iowa 
1232. modified on other grounds 203 
N.W. 1. 199 Iowa 1232. 

29 C.J. P 562 note 23. 

Branch of executlvs 

State highway commission is a 
subordinate branch of the executive 
department.—State ex rel. State 
Highway Commission v. Kansas City 
Power & Light Co., 106 S.W.2d 1085, 
232 Mo.App. 308. 

95b Kan.—Verdigris Blver Drainage 
Diet No. 1 V. City of Coffeyvllle, 
86 P.2d 592, 149 Kan. 191. 

Utah.—State, by State Road Com¬ 
mission. V. District Court, Fourth 


Judicial Dist. In and for Utah 
County. 78 P.2d 502. 94 Utah 384. 
Flea of ultra vires cannot be made 
against the state highway commis¬ 
sion. since, strictly speaking, it is 
not a corporation.—State ex rel. State 
Highway Commission v. Kansas City 
Power & Light Co.. 105 S.W.2d 1086, 
232 Mo.App. 808. 

BervLoe of process 

State highway commission Is not 
“private corporation," within statutes 
as to service of process thereon.— 
State ex rel State Highway Commis¬ 
sion of Missouri V. Bates. 296 S.W. 
418, 317 Mo. 696. 

96b UL—^McManus v. McDonough, 
107 Ill. 95—^Lancaster Highway 
Comrs. V. Baumgarten. 41 Ill. 264. 

97. Mo.—State ex reL State High¬ 
way Commission v. Day, 85 S.W.2d 
37. 827 Mo. 122. transferred, see 
47 S.W.2d 147, 226 Mo.App. 884. 
Tenn.—^Miller v. Washington County, 
226 S.W. 199, 143 Tenn. 488. 

sa Mo.—State ex rel. State High¬ 
way Commission of Missouri v. 
Bates. 296 S.W. 418, 817 Mo. 696. 

99. Ind.—Wright v. House. 121 N.B, 
483. 188 Ind. 247. 

29 C.J. p 561 note 18. 

1. N.T.—^Pawling v. New York. N. 
H. & H. R. Co.. 129 N.Y.S. 648. 144 
App.Dlv. 791—^Matter of Niagara 
Highway Comra. 26 N.Y.S. 231, 72 
Hun 675. 

29 C.J. p 661 note 19. 

8. Iowa.—^Puller & Hiller Hardware 
Co. V. Shannon & Willfong. 215 N. 
W. 611, 206 Iowa 104. 

3. Me.—Grlndell’s Case, 138 A. 66. 
126 Me. 287. 

Bead commissioners, acting as 
such, are public officers and not 
agents of town.—Shea v. Town of 
Lexington. 195 N.H. 494, 290 Masa, 
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361—Wood V. Town of Concord, 167 
N.E. 811, 268 Mass. 185. 

State highway department 
A road having been made a part 
of the state system, the work done 
thereon by the state highway de¬ 
partment was necessarily performed 
by it as principal and not as agent 
for the county.—^Norris v. State 
Highway Department, 167 S.B. 382, 
42 GaApp. 699. 

4. La.—Saint v. Allen. 134 So. 246, 
172 La 350. 

Pa—See Pennsylvania Turnpike Com¬ 
mission V. Baldwin Bros., 90 Pittsb. 
Leg.J. 219. 

Artificial legal entity 

The state highway commission is 
an artificial legal entity, created by 
the state for the purpose of con¬ 
tracting for the building of state 
highways and bridges and the main¬ 
tenance of the sama It is not the 
state, but a mere entity created by 
the stata—Chrlsteson Vi State High¬ 
way Commission. Mo., 40 S.W.2d 616, 
transferred, see, App., 46 S.W.2d 906. 

5. Utah.—Campbell Bldg- Co. v. 
State Road Commission, 70 P.2d: 
857, 95 Utah 242. 

29 C.J. p 662 note 28. 

8. Ark.—^Harrison v. Ablngton, 215 
S.W. 266. 140 Ark. 116. 

N.Y.—People v. Wheeler. 21 N.Y. 82. 

7. Ark.—^Harrison v. Ablngton, 216' 
S.W. 266. 140 Ark. 116. 

N.Y.—^People v. Wheeler, 21 N.Y. 82. 

8. Mo.—Chrlsteson v. State Highway 
Commission, 40 S.W.2d 616, trans¬ 
ferred, see, App., 46 S.W.2d 906> 
—State ex rel. State Highway Com¬ 
mission V. Day, 86 S.W.2d 87, 827 
Mo. 122. transferred, see 47 S.W.2d. 
147, 226 Mo.App. 884. 

9. Tex.—Garrett v. Limestone Coun¬ 
ty, C1V.APP.. 280 S.W. 1010. 

la Ark.—Nall v. Kelley, 179 S.W* 
486, 120 Ark. 277. 
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cise their authority in regard to highways.^ and 
they represent the district, not the bondholders .12 

b. Creation and Kegnlation 

Subject to constitutional restrictions, the legislature 
can create, or provide for the creation of, highway boards 
and commissions, and prescribe their Jurisdiction and du. 
ties. 

Subject to any constitutional restrictions,is the 
legislature may create, or provide for the creation 
of, highway boards and commissions,provide how 
they shall be constituted,!5 prescribe their powers 
and jurisdiction,!® and may from time to time vary 
the number of members which shall constitute such 
board or commission.!^ The legislature may abol¬ 
ish an existing highway body and place their duties 
on another highway body.!® 

These highway bodies may be distinct from oth¬ 
er local authorities,!® or the legislature may avail 


itself of the county, town, or other existing quasi¬ 
public local authority for such purpose.®® A forti¬ 
ori, the legislature has authority to have such bodies 
or commissions confer with, and report to, the leg¬ 
islature itself, or to a committee of that body, or 
to any other agency that it may select.®! 

Some statutes provide for the organization of 
county road commissions, which shall take charge 
of and maintain the roads in such counties as may 
by election adopt the provisions of the statute. 
Whether or not there has been a valid election in 
the county on the proposition is a question of mixed 
law and fact for the trial court to determine.®® 

Where the legislature provided no special statu¬ 
tory method to determine the population of a coun¬ 
ty, under a statute providing that in counties hav¬ 
ing a certain population the county judges shall 
constitute a board of road overseers, it has been 


11. Miss.—De Soto County v. 

Weatherford, 76 So. 114, 114 Miss. 
259. 

12 . Ark.—Arkansas-Lioulsiana High¬ 
way Improvement Dist. v. Pickens, 
276 S.W. 365. 169 Ark. 603. 

13. llAegatloxL 

Statute authorizing county commis¬ 
sioners to take steps necessary to ob¬ 
tain charter for public corporation to 
take over highways for purpose of 
making self-liguidatlng improvements 
was held not void.—Tranter v. Alle¬ 
gheny County Authority, 173 A. 289, 
316 Pa. 66. 

Deprivation of public oflloe 

Statute providing for election of 
county highway commission was held 
not invalid as a mere colorable at¬ 
tempt to legislate certain public of¬ 
ficers out of office.—Baird v. Baird, 
134 S.W.2d 166, 176 Tenn. 860. 
Deprivation of public office as de¬ 
privation of property without due 
process of law see Constitutional 
Law § 600. 

14. Del.—State ex rel. Morford v. 
Emerson, 8 A,2d 164, 1 Terry 233. 

Md.—Murphy v. Uhl, 149 A. 666, 169 
Md. 7. 

N.C.—Ellis V. Greene, 138 S.B. 395, | 
191 N.C. 761—^Huneycutt v. Board 
of Road Com'rs of Stanly CountyJ 
109 S.E. 4, 182 N.C. 319. 

29 C.J. p 562 notes 86, 37. 

Duty 

Under the mandatory provision of 
a state constitution, It was the duty 
of the legislature to establish a state 
highway commission.—Wentz v. 
Thomas, 16 P.2d 65. 169 Okl. 124. 
Xoosl oommlsslon 
A local act creating highway com¬ 
mission for a particular county Is 
valid, since legislature may create 
highway commission to take over du- 
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ties of boards of county commission- • 
ers.—^Hill v. Ponder. 19 S.E.2d 6, 221 
N.C. 68—^Freeman v. Board of Com*rs 
of Madison County. 7 S.E.2d 354, 217 
N.C. 209. 

The purpose of the private act 
which seta up a detailed scheme for 
the maintenance, operation, and con¬ 
trol of the roads, bridges, and levees 
in counties designated, but which ac¬ 
tually applies to Cheatham County 
alone, is to provide both for the cre¬ 
ation and for the organization of the 
highway commission.—C h e a t h a m 
County V. Murlf, 138 S.W.2d 430, 176 
Tenn. 93. 

15. Statutes construed 

(1) The law contemplates that 
state highway board shall consist of 
three members, one of whom shall be 
chairman.—Patten v. Miller, 8 S.B.2d 
757, 190 Ga. 123. 

(2) Statute relating to chairman of 
state highway board was not re¬ 
pealed by subsequent statuta—Pat¬ 
ten v. Miller, 8 S.E.2d 786, 190 Ga. 
162—Patten v. Miller, 8 S.E.2d 776, 
190 Ga. 106. 

16. Miss.—Board of Sup'rs, Smith 

County V. Hawkins, 5 So.2d 684, 

192 Miss. 330. 

Statute hold valid 

Ala.—Johnson v. Robinson, 192 So. 

412, 238 Ala. 668. 

Statutes construed 

The statute providing for establish¬ 
ment of county park trustees mani¬ 
fests Intent that in counties operat¬ 
ing under the county road system the 
board of county road commissioners 
should take the place of, and exercise 
and perform the powers and duties 
of, the board of county park trus¬ 
tees. Accordingly, title to property 
should not be taken in the name of 
a nonexisting board of county park 
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trustees, where such board has been 
supplanted by board of county road 
commissioners.—Board of Road 
Com’rs of Wayne County v. Llnge- 
man. 291 N.W. 879, 293 Mich. 229. 

17. Del.—State ex reL Morford v. 
Emerson, 8 A.2d 164, 1 Terry 233. 
Deflnltlogi of duties of state high¬ 
way commission contained in a con¬ 
stitutional amendment does not make 
the commission as then constituted 
a constitutional body wholly beyond 
the reach or power of the legisla¬ 
ture.—^Bouchelle v. State Highway 
Commission, 100 So. 884, 211 Ala. 
474. 

18. S.C.—^Askew v. Smith, 119 S.B. 
378, 126 S.C. 159. 

Suit In successor’s name 

In absence of a decree rendered in 
a proceeding in which the question 
of constitutionality is a necessary 
issue, declaring unconstitutional the 
statute creating the department of 
highways as highway commission’s 
successor, department remains com¬ 
mission’s successor, and the attorney 
general properly brought suit to re¬ 
cover overcharges allegedly paid out 
by commission in name of depart¬ 
ment as commission’s successor.— 
Department of Highways v. Thomas, 
7 So.2d 619, 200 La. 73. 

19. N.C.—Huneycutt v. Board of 
Road Com'rs of Stanly County, 109 
S.E. 4, 182 N.a 319. 

29 CJ. p 662 note 38. 

90u N.J.—^Bowman v. Essex County, 
54 A. 818, 69 N.J.Law 109. 

29 C.J. p 562 note 39. 

2L S.C.—LitUe v. WUUmon, 87 S.E. 

435, 103 S.C. 50. 

29 aj. p 562 note 41. 

9B. Ark.—Starrett v. Andrews, 116 
S.W.2d 549, 195 Ark. 1078. 
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held that the question of population is fixed by the 
last decennial census.^S 

Statutes creating these boards or commissions 
should be liberally construed so as to carry into ef¬ 
fect the purpose of the legislature.^^ Where a 
subsequent statute relating to highway boards and 
commissions is not intended to repeal an earlier 
statute relating thereto, both statutes must be con¬ 
strued as being in full force and effect unless they 
are irreconcilably repugnant.26 

§ 156. — Proceedings, Meetings, and Rec¬ 
ords 

Proceedings, meetings, and records of highway boards 
and commissions must be In accordance with the statutes 
creating them. 

Ordinarily, under the various statutes, highway 
boards and commissions must act officially to bind 
the territory which they represent,26 and the rule is 
that they must act as a body and not separately.27 
Accordingly, a highway board or commission can 
act oflicially only in a convened session with the 
members or a quorum thereof present^S Conver¬ 


sations of individual members wherein a majority 
of the members agree to a project, without a for¬ 
mal meeting of the board or notice given to absent 
members, do not constitute a valid contract en¬ 
tered into by the board.29 Likewise, knowledge of 
the members of the board of improvements being 
made cannot bind the territory which they repre¬ 
sent where the board has taken no official action 
thereon.3^ A board or commission may ratify and 
adopt the individual acts of its members, if such 
acts are within the board’s authority,and if the 
act of ratification is sufficient to comply with stat¬ 
utory requirements.® 2 

A board or commission properly convened may 
commonly act by a majority,®® although a member 
is disqualified,®^ except, it has been held, where 
those absent were not duly notified of the meet¬ 
ing.®® Although there is authority to the con¬ 
trary,®® where a vacancy exists in the board of 
commissioners, it has been held that there is no 
authority in the remaining members to discharge 
the duties intrusted to the board.®*^ 

A new board or set of officers may continue the 
proceedings commenced by a former board or set 


23. Mo.—^Ha.r(Slin v. Jefferson County, 
147 S.W.2d 643. 347 Mo. 410. 

24. Miss.—^Bosjd of Sup’rs of Cov- 
in^on County v. State Highway 
Commission, 194 So. 743, 188'Miss. 
274. 

Mont.—State ex rel. Matson v. 

O'Hem, 65 P.2d 619, 104 Mont 126. 
29 C.J. p 562 note 44. 

25. Mo.—State ex rel. Moseley v. 
Lee, 5 S.W.2d 88, 819 Mo. 976. 
Oeneral townslilp aot, not contain¬ 
ing any provision for a board of road 
commissioners and not conferring 
on the township committee control 
over the roads of the township, does 
not repeal a general road act applica¬ 
ble to all townships unless an intent 
to do so clearly appears.—^Brant v. 
Tracey. 67 A. 126, 70 N.J.Law 497. 

EAn.—^Board of Com’rs of Bar¬ 
ton County V. Comanche Tp., 32 P. 
2d 497, 139 Kan. 500. 

27. Mont.—'State ex rel. Matson v. 
O'Hern. 65 P.2d 619. 627. 104 Mont. 
126, citing Ooxpns JtixtB. 

Pa.—In re Bald Eagle Tp. Sup*rs. 6 
Pa.Blst. & Co. 39. 

29 C.J. p 562 note 51, p 563 note 56. 
Mlxilstexlal acts 

The rule is inapplicable to acts 
which are purely ministerial.—^Brod- 
head v. Lower Saucon Tp., 2 Lehigh 
Val.L.R., Pfiu, 881. 

Divlston. of township 

Supervisors may individually bind 
the township where they have divid¬ 
ed it among them.—Commonwealth 
V, Colley Tp., 29 Pa. 121. 


Xndlvidiul supervisor cannot enter 
into, contracts pertaining to .ordinary 
repair and maintenance of township 
roads contrary to the wishes of the 
majority members of the board, 
where the board constitutes the en¬ 
tire township a single road district.— 
Commonwealth ex rel. Hlbbs v. Col¬ 
bert, 172 A. 700. 815 Pa. 403. 
bnposslhlllty to convene hoard 
It has been held that it is only 
where it would be Impossible to con¬ 
vene the board that the action of a 
minority Is legal, notwithstanding a 
usage to the contrary.—Scribner v.! 
HolUs, 48 N.H. 30. I 

28. Kan.—^Board of Com’rs of Bar- I 
ton County v. Comanche Tp., 82 P. 
2d 497, 139 Kati . sqq. 

Mont—State ex rel Matson v. 
O'Hem, 66 P.2d 619, 104 Mont. 126. 

29. K a n .—Board of Com’rs of Bar¬ 
ton County V. Comanche Tp., 32 P. 
2d 497, 139 Kan. 600. 

30. K a n .—^Board of Com’rs of Bar¬ 
ton County V. Comanche Tp., su¬ 
pra. 

3L Mass.—McCormick v, Boston, 
120 Mass. 499. 

re Hempfleld Tp., 36 Pa. Co. 

682. 

32i Order on aolnatas 
Under the statute, the state high¬ 
way commission cannot ratify an un¬ 
authorized contract other tha-n by an 
order on its minutes.—^Pearl Realty 
Co. V. State Highway Commission, 
164 So. 292, 170 Miss. 103. 


'33. S.C.—State ex rel. Coleman v. 

Lewis, 186 S.E. 626, 181 S.C. 10. 

29 C.J. p 662 note 68. 

Compromise of 

Two of three highway district com¬ 
missioners present at trial, all hav¬ 
ing notice, could confess Judgment 
and compromise action against dis¬ 
trict.—Marshell v. Davis Const. Co., 
3 S.W.2d 12, 176 Ark. 96. 

la absence of statutory restrictions 
on the state highway committee 
touching the manner of its procedure 
in making orders and decisions, or 
in the manner of evidencing its or¬ 
ders and decisions, it may express 
its lawful orders and decislpns 
through the concurrence of a major¬ 
ity of its members, which may be 
evidenced In writing over the signa¬ 
tures of its chosen chairman or sec¬ 
retary, signed in behalf of the com¬ 
mittee, or over the signatures of a 
majority of the committee. If it 
chooses not to have a chairman or 
secretary.—State v. Hartley, 257 P. 
396, 144 Wash. 135. 

84. Idaho.—Shoshone Highway Dist. 
V. Anderson, 125 P. 219. 22 Idaho 
109. 

29 C.J. p 563 note 54. 

35. N.Y.—^People v. Williams, 86 N. 
T. 441. 

29 C.J. p 563 note 55. , 

38. S.C.—State ex rel. Coleman v. 
Lewis. 186 S.E. 626, 181 S.C. 10. 

37. N.H.—^Palmer v, Conway, 22 N. 
H. 144. 
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of officers, and may adopt the valid acts of a for¬ 
mer board or set df officers.®* 

Where a statute requires a board to meet at least 
once within a stated period, such requirement is not 
a prohibition to meet oftener.®® 

Adjournments. Under a requirement that, where 
the board at its meeting makes an adjournment, 
that fact shall be publicly announced, and notice of 
the adjourned meeting shall be posted up at the 
place where the first* meeting is had, a failure to 
post such notice at the place required by law, when 
it appears that such notice was posted at a more 
public place than that where the first meeting is 
had, is but an irregularity that will not affect the 
jurisdiction of the board of commissioners.^® 

Rescission of action. A board has a right to re¬ 
scind its action or resolution theretofore passed and 
to adopt new resolutions necessary to make its ac¬ 
tion entirely clear.^l 

Records. In the absence of an express statutory 
requirement therefor,^® highway officers are not 
required to keep a record of their acts.^® Unless 
specifically required no particular form or charac¬ 
ter of book is essential.^^ 

The records may be amended to speak the truth^® 


on a proper showing,^® as where they fail in cer¬ 
tain particulars by omissions of the clerk.^*^ The 
records of such proceedings, however, cannot be 
contradicted, aided, or supplemented by parol.^® 

Where by statute a certain officer is made the 
custodian of the records, such officer is entitled to 
their possession as long as he continues in office and 
in the proper discharge of the duties thereof.^® 

Reports and approval. Statutory requirements 
relating to reports by road boards and commissions 
and approval thereof must be complied with.®® 

Review. Ordinarily, under the various statutes, 
orders of highway administrative boards are sub¬ 
ject, at least to a limited extent, to judicial re¬ 
view.® i In some jurisdictions in an appeal from 
a highway administrative board, whether it is an 
agency of the state or of a municipality, a citation 
to the board as such, served on the secretary or its 
individual members, to appear and answer the com¬ 
plaint, is the proper procedure.®® The reviewing 
power of the courts over the acts of a highway ad¬ 
ministrative body must be exercised with caution.®® 
On collateral attack the proceedings of a board are 
presumed to be regular and done in the lawful ex¬ 
ercise of authority, unless the contrary appears.®* 


38. IT.S.—^Lancaster v. Avoyelles 
Parish Police Jury, D.C.lia., 264 F. 
179. 

La.—Crow v. Parish Road Diet. No. 
19, 76 So. 182, 141 La. 1017. 

39. S.C.—State V. Rabom, 38 S.F. 
260, 60 S.C. 78. 

40 . Ill.—Wright V. Middlefork High¬ 
way Com'rs. 83 N.E. 876, 146 Ill. 
48. 

41. Tex.—^Montfort v. Navarro 
County, App., 226 S.W. 424. 

42. Ill.—^People V. Toledo, SL L. & 
W. R. Co., 110 N.ES. 723, 270 Ill. 
472. 

29 C.J. p 563 note 70. 

KOnuteB 

(1) Under some statutes the min¬ 
utes of board meetings kept by the 
secretary must show the claims that 
were considered and allowed or re¬ 
jected.—Walton V. Channel, 204 P. 
661. 34 Idaho 632, 644. 

(2) Some statutes requiring state 
highway commission to keep minutes 
of its proceedings and providing that 
such records should be public records 
are mandatory.—Pearl Realty Co. v. 
State Highway Commission, 164 So. 
292, 170 Miss. 103. 

43. Ill.—Old Town v. Dooley, 81 HI. 

256—^Interstate Independent Tel. & 
TeL Co. V. Towanda, 123 Ill.App. 
55, affirmed 77 N.H 456, 221 HI. 
299. ■ ' - . 


44L Ill.—^People v. Cincinnati, L. & C. 
R. Co., Ill N.E. 662, 271 Ill. 487— 
People V. Robeson, 97 N.E. 687, 
263 Ill. 466. 

45. Ill.—^People V. Illinois Cent. R. 
Co., 113 N.E. 868, 276 Ill. 166. 

29 C.J. p 568 note 73. 

46. Ill.—^People v. Illinois Cent. R. 
Co., 113 N.E. 858, 276 Ill. 166— 
People V. Chicago & A R. Co., 113 
N.E. 147, 274 Ill. 209—People v. 
Cincinnati, L. & C. R. Co., Ill N. 
E. 652, 271 Ill. 487. 

29 C.J. p 563 note 74. 

47. HI.—^People v. Illinois Cent. R. 
Co., 113 N.E. 858, 276 Ill. 166— 
People V. Chicago & A R. Co., 113 
N.E. 147, 274 IlL 209. 

29 C.J. p 663 note 76. 

4a Ill.—Chicago Great Western R. 

Co. V. Leaf River, 136 IlLApp. 669. 
49. Ind.—Cathcart v. New Durham 
Tp., 96 N.E. 961, 46 Ind.App. 102. 
29 aJ. p 663 note 79. 

60. Anaually 

Statute has been held to require 
reports and approval of Improvement 
district commissioners to be filed an¬ 
nually.—^T^arkin Road Improvement 
Dlst of Cross County v. EngUsh, 186 
S.W.2d 190, 199 Ark. 792. 

Statute isappUcablo 

Some statutes requiring aH boards 
of commissioners of road Improve¬ 
ment districts to file an annual re¬ 
port during the month oC September, 
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apply only to road improvement dis¬ 
tricts created under them, and not 
to ro^ improvement districts created 
under special acts.—Jones v. State, 
242 B.W. 877, 164 Ark. 288, foUowed 
in 242 S.W. 380, 168 Ark. 642. 

51. Settlements 

A statute, on failure of a district, 
authorizing the board to ascertain 
the amount due by the district for 
preliminary expenses and damages 
growing out of any of the contracts 
entered into by the board, to collect 
the amount from the landowners in 
the district, and to pay such claims, 
does not constitute the board a judi¬ 
cial tribunal without right of appeal. 
While much weight must be given to 
such settlements, they cannot be re¬ 
garded as final. Such settlements 
necessarily cast on the landowners in 
the district the burden of showing 
that the allowances were Inequitable 
and unjust.—Gould v. Toland, 232 S. 
W. 434, 149 Ark. 476, dissenting opin¬ 
ion 232 S.W. 947, 149 Ark. 476. 
Exercise of discretion see Infra 9 157. 

53. Conn.—^Rommell v. Walsh, 16 A. 
2d 6, 127 Conn. 16. 

53. Mont.—State ex rel. State High¬ 
way Commission of Montana v. 
District Court of First Judicial 
Dlst. in and for Lewis and Clark 
County, 81 P.2d 347, 107 Mont. 126. 

64. Ala.—Floyd v. StatOi 74 So. 762, 
16 AlaApp. 664.* 
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§ 157. -Powers and Functions in General 

A highway board or commission can exercise such 
powers, and such powers only, as are expressly or Implied¬ 
ly granted by statute. These powers must be exercised 
In such manner as to comply with statutory requirements. 

Within its constitutional limitations, the legisla¬ 
ture may gp'ant to such boards whatever powers it 
may see fit^S As a natural incident to its right to 


grant such powers, the legislature may, after con¬ 
ferring powers on a highway board or commission, 
withdraw them.®® 

While boards and commissions can exercise such 
powers, and such powers only, as are conferred on 
them by the constitution and the statutes of the 
state,®'^ they may not be restricted to the exercise 


55. N.C.—Moore v. Boaj-d of Educa¬ 
tion of Iredell County, 198 S.R 732, 
212 N.C. 499. 

29 C.J. p 563 note 82. 

Power to: 

Construct and maintain highway 
see infra § 177. 

Control and regulate use of high¬ 
way see Infra § 232. 

Establish highway see supra §§25- 
27, 39. 40. 

Tax and assess highway see infra 
§ 284. 

Anihoxlty of former oflloers 

Highway boards or commissions 
may be invested with the authority 
over the highways that the county 
commissioners or other officials had 
theretofore possessed.—^Yancey Coun¬ 
ty V. Yancey County, 81 S.E. 1001, 
165 N.C. 632—Valleytown Tp. High¬ 
way Commn. v. Webb, 68 S.E. 211, 
152 N.C. 710—29 C.J. p 564 note 8. 

56. N.C.—^Franklin Tp. Highway 
Commn. v. Gibson Constr. Co., 87 S. 
E. 330, 170 N.C. 618. 

Tex.—Iverson v. Dallas County, Civ. 

App., 110 S.W.2d 255. 

Statute held not repealed 
Ky.—Oldham County v. Arvln, 64 S. 
W.2d 907, 261 Ky. 317, 

57. U.S.—^Moffat Tunnel Improve¬ 
ment Dist. V. Denver & S. L, Ry. 
Co., C.C.A.C 0 I 0 ., 45 P.2d 716, mod¬ 
ifying, D.C., Denver & S. L. Ry. Co. 
V. Moffat Tunnel Improvement 
Dist, 35 F.2d 365, and certiorari 
denied Moffat Tunnel Improvement 
Dist. V. Denver & S. D. Ry. Co., 61 
S.Ct 485, 283 U.S. 837, 75 D.Ed. 
1448—Kimama Highway Dist. v. 
Oregon Short Line R. Go., C.C.A. 
Idaho, 298 F. 431. affirming, D.C., 
Oregon Short Line R. Co. v. Ki¬ 
mama Highway Dist, 287 F. 734. 

Ala.—State v. Kirkpatrick, 95 So. 
490, 19 Ala.App. 60, certiorari de¬ 
nied Ex parte State, 95 So. 494, 209 
Ala. 16. 

Arlz.—Olmsted & Gillelen v. Hesla, 
211 P. 689, 24 Arlz. 646. 

Ark.—^England v. State Highway 
Commission, 6 S.W.2d 28, 177 Ark. 
167—Connor v. Blewskwood, 2 S.W. 
2d 44, 176 Ark, 139—^Meek v. Chris¬ 
tian, 270 S.W. 614, 168 Ark. 813— 
Burt V. Road Improvement Dist 
No. 11, 253 S.W. 1, 159 Ark. 276. 
Colo.—^Moffat Tunnel Improvement 
Diet v. City and County of Denver, 
' is F .24 735: S3 Colo. 317. 


Ind.—State v. Clamme, 1S4 IT.B. 676, 
80 Ind.App. 147. 

Kan.—^Verdigris River Drainage Dist 
No. 1, in Montgomery County v. 
State Highway Commission, 125 P. 
2d 387. 155 Kan. 323. 

La.—Farmer v. Myles, 30 So. 858, 
106 La. 333. 

Md.—^Valentine v. Road Directors of 
Allegany County, 126 A. 147, 146 
Md. 199. 

Mass.—^Boston, W. & N. Y. St Ry. 
Co. V. Commonwealth, 17 N.B.2d 
166, 301 Mass. 283. 

Mo.—State ex rel. Maes v. Wehmey- 
er. 26 S.W.2d 456, 324 Mo. 983— 
State ex rel. State Highway Com¬ 
mission V. Kansas City Power & 
Light Co., 105 S.W.2d 1085, 232 Mo. 
App. 308. 

Mont—State ex rel. State Highway 
Commission v. District Court of 
First Judicial Dist in and for Lew¬ 
is and Clark County, 69 P.2d 112, 
105 Mont 44. 

N.Y.—Foley v. State, 30 N.Y.S.2d 
998, 177 Misc. 443, reversed on oth¬ 
er grounds 41 N.Y.S.2d 256. 265 
App.Dlv. 682. 

N.D.—^Rolette State Bank v. Rolette 
County. 218 N.W. 637, 56 N.D. 671. 
Pa.—Farmers Trust Co. v. Cumber¬ 
land County Com’rs, 20 Pa.Dlst & 
Co. 271. 

Tex.—State Highway Commission v. 
Humphreys, Clv.App., 58 S.W.2d 
144, error refused—Gulf Bitulithic 
Co. V. Nueces County, Clv.App., 297 
S.W. 747, reversed on other 
grounds. Com.App., 11 S.W.2d 306— 
Seward v. Falls County, Clv.App., 
246 S.W. 728. 

Vt—Town of Shrewsbury v. Davis, 
142 A. 91. 101 Vt 181. 

Va.—Southern Ry. Co. v. Common¬ 
wealth, 167 S.E. 678, 159 Va. 779, 
reversed on other grounds Southern 
Ry. Co. V. Commonwealth of Vir¬ 
ginia ex rel. Shirley, 54 S.Ct 148, 
290 U.S. 190, 78 L.Ed. 260. 

29 C.J. p 664 note 86. 

Power of state highway commission 
to require that railroad company 
make change in grade of railroad 
see the G.J.S. title Street Railroads 
§ 120, also 60 C.J. p 279 notes *66, 
67. 

Oonfliotlng Juxlsdlotloii 

Board first assuming power to keep 
road in good repair, authorized by 
two different statutes, not conflicting, 
would retain jurisdiction.—^Mooring 
V. Warden & Whltton Road Mainte¬ 
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nance Diet. No. 2, 23 S.W.2a 163, 180 
Ark. 660. 

Constitutional body 

(1) Where under the constitution 
the board of supervisors Is vested 
with full Jurisdiction over roads, to 
be exercised in accordance with such 
regrulations as the legislature may 
prescribe, the legislature cannot, un¬ 
der the guise of regulations, divest 
the board of supervisors of its Juris¬ 
diction and substitute other agencies 
as the controlling factor in the ex¬ 
ercise of this Jurisdiction.—^Board of 
Sup'rs of Quitman County v. Self, 
126 So. 828. 166 Miss. 278—Board of 
Sup’rs of Claiborne County v. Cal¬ 
lender, 90 So. 722, 128 Miss. 159. 

(2) Constitutional amendment was 
held to authorize the legislature to 
take from boards of supervisors their 
exclusive Jurisdiction over certain 
highways and to confer on the state 
highway commission control and su¬ 
pervision of such highways.—^Ala¬ 
bama & V. Ry. Co. V. Graham, 157 
So. 241, 171 Miss. 695. 

Deslgnatloa of -state highways 

Highway commission has full pow¬ 
er to designate state highways out¬ 
side Incorporated towns and cities. 
That designation of state highways 
outside Incorporated limits results In 
use of certain city streets by traffic 
coming into city on designated high¬ 
ways is not exercise of control over 
city streets by highway commission. 
—Elliott V. Ely, Tex.Civ.App., 68 S.W. 
2d 839, error refused. 

Pending bill was held to confer 
powers on highway department in ad¬ 
dition to those conferred by constitu¬ 
tion and previous statutes.—^In re 
Opinions of the Justices, 146 So. 820, 
226 Ala. 165. 

Power of hiring and discharging 
foremen and laborers on county roads 
is not vested in the county road en¬ 
gineer but is vested primarily in the 
fiscal court, and secondarily, if the 
fiscal court falls to exercise that au¬ 
thority, in the county judge.—^Fiscal 
Court of Fayette County v. Nichols, 
153 S.W.2d 986, 287 Ky. 478. 

Province of court 

In determining the Jurisdiction 
vested in state highway commission, 
the sole duty of the supreme court 
Is to determine from an examination 
of the statute the extent of the pow¬ 
ers which the legislature has vested 
in one of its own creatures.—Cabell 
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of powers expressly conferred on them by the 
act creating them,58 but they may exercise such im¬ 
plied powers as are necessary to carry out the pow¬ 
ers expressly granted,®® or such as are requisite to 
accomplish the purposes for which they are creat¬ 
ed.®® On the other hand, the fact that the statutes 
do not expressly prohibit a highway body from cer¬ 


tain actions does not impliedly permit them, since 
such a body exercises only statutory powers.®^ A 
detailed enumeration and careful limitation of the 
powers granted may suggest that no additional pow¬ 
ers were intended.®^ 

Statutes granting powers should be considered 
as a whole,®® and be given a liberal construction,®^ 


-V. City of Cottage Grove, Or., 180 P. 
2d 1013. 

Buies and refirolatlonB fixed by the 
bureau of public roads, In compll- 
.-ance with executive orders of the 
president of the United States under 
the Emergency Relief Appropriation 
Act of 1936, possessed the same ef- 
-fect as though a part of the act, 
since the bureau of public roads Is 
an arm of the executive department, 
and the president may act through 
such a department.—State ex rel. Ea- 
ser V. Leonard, 102 P.2d 197, 164 Or. 
S79. 129 A.L.R. 1125. 

Securing federal aid 

Unless power Is withheld express¬ 
ly or by clear implication, state high¬ 
way commission may contract to do 
whatever government requires as 
condition precedent to federal aid.— 
State Highway Commission v. Smith, 
'62 S.W.2d 1044, 250 Ey. 269. 

State highways are under exclusive 
control and management of state 
highway department—^Hall v. Wil¬ 
barger County, Tex.Clv.App., 37 S. 
W.2d 1041, affirmed Wilbarger Coun¬ 
ty V. Hall, Com.App., 55 S.W.2d 797. 
TTnauthorlzed acts void 

Acts done outside the statutory 
powers of the commissioners are 
void. 

Mass.—George A. Puller Co. v. Com¬ 
monwealth, 21 N.E.2d 629, 803 

Mass. 216. 

'Ohio.—Ohio & M. R. Co. v. People, 
15 N.E. 276, 123 Ill. 648. 

-68. Tenn.—^Miller v. Washington 
County, 226 S.W. 199, 143 Tenn. 
488. 

Machinery and equipment 

The state highway commission has 
the power to acquire, use, and oper¬ 
ate all machinery and- equipment 
■necessary for doing its work.—State 
Highway Commission v. Mason, 4 So. 
2d 345, 192 Miss. 676, suggestion of 
■error overruled 6 So.2d 468, 192 Mlsa 
576. 

.59. Ala.—Court of Com*rs of Pike 
County V. Johnson, 167 So. 481, 229 
Ala. 417—-Union Indemnity Co. v. 
State. 114 So. 416. 217 Ala. 36. 
3i4onL—Gulllot v! State Highway 
Commission of Montana, 66 P.2d 
1072, 102 Mont. 149. 

-Or.—Cabell v. City of Cottage Grove, 
130 P.2d 1013. 

Tenn.—^Miller v. Washington County, 
226 S.W. 199, 143 Tenn. 488. 


Board ox oommlssiou held authorized 

(1) To appoint consulting engineer 
to advise members.—State v. Clau¬ 
sen, 272 P. 22, 160 Wash. 20. 

(2) To deed back unconditionally 
vacated highway.—^Eucera v. State 
Highway Commission, 64 P.2d 66, 145 
Ean. 121. 

(3) To determine what work shall 
be done and to direct and procure 
it to be dona—Gresty v. Darby, 68 
P.2d 649. 146 Ean. 68. 

(4) To dispose of useless property. 
—^Huffman v. State Roads Commis¬ 
sion of Maryland, 137 A. 368, 162 Md. 
666 . 

(6) To enact an ordinance requir¬ 
ing majority vote of the township 
committee to hire or discharge em¬ 
ployees working on streets and high¬ 
ways in the township.—Clark v. Lan¬ 
dis Tp., 19 A.2d 696, 126 N.J.Law 
371. 

(6) To lease tunnel even though 
aggregate of all rentals would not 
pay entire coat of tunneL—^MofCat 
Tunnel Improvement List. v. Denver 
& S. L. Ry. Co.. aC.A.Colo., 46 P.2d 
716, modifying, D.C., Denver & S. L. 
Ry. Co. V. MofCat Tunnel Improve¬ 
ment Dist, 36 F.2d 365, and certio¬ 
rari denied MofiCat Tunnel Improve¬ 
ment DlsL V. Denver & S. L, Ry. Co., 
61 S.Ct. 485, 283 U.S. 887. 75 L.Ed. 
1448. 

(7) To make rules and regulations 
not In Violation of law.—Court of 
Com’rs of Pike County v. Johnson, 
157 So. 481, 229 Ala. 417. 

(8) To own property appropriate 
for road building and maintenance 
within its territorial limits.—Wise v. 
Eubanks, La.App., 159 So. 161. 

(9) To settle for damages to high¬ 
ways.—Town of Dekorra v. Wiscon¬ 
sin River Power Co., 206 N.W, 423, 
188 Wis, 601. 

Board or- oommlssiosi h^ not tnu 
pUedly authorized 

(1) To adjust and compromise dis¬ 
pute regarding compensation arising 
from contract which It was author¬ 
ized to maka—George A. Fuller Co. 
V. Commonwealth, 21 N.E.2d 529, 303 
Mass. 216. 

(2) To expend money for premium 
for guaranty insurance against 
claims arising under workmen’s com¬ 
pensation law.—Leininger v.'Mlnter, 
281 P. 801, 139 OkL 169. 
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60. Okl.—State ex rel. Sanders v. 
Grlsso. 87 P.2d 165, 184 Okl. 348 
—^Hickman v. Board of Com’rs of 
Pottawatomie County, OkL, 35 P. 
2d 960, 169 Okl. 72—Hawks v. Seay, 

1 P.2d 148, 160 Okl. 160—Wentz 
V. Dawson, 299 F. 493, 149 Okl. 94. 
29 C.J. p 564 note 89. 

Buying out street railway locations 
Under the statute relating to fed¬ 
eral aid in the construction of high¬ 
ways, the department of public works 
was not authorized to buy out street 
railway locations especially In ab¬ 
sence of showing that making of con¬ 
tract for purchase of locations was 
necessary to cooperate with the Unit¬ 
ed States, or required to secure fed¬ 
eral aid.—^Boston, W. & N. T. St. Ry. 
Co. V. Commonwealth, 17 N.E.2d 166, 
801 M&lss. 283. 

Title to property 

(1) The state highway commission 
has power to acquire and hold title 
to rights of way and other property 
to fulfill its functions and It may 
acquire such property by contract, 
purchase, gift or otherwise. 

Miss.—State Highway Commission v. 
Mason, 4 So.2d 345, 192 Miss. 576, 
suggestion of error overruled 6 So. 
2d 468, 192 Mias. 576. 

Mo.—State ex rel. State Highway 
Commission v. Huddleston, App., 
52 S.W.2d 33. 

(2) State highway commission may 
acquire right of way and establish 
state highway In county without con¬ 
sent of board of county commission¬ 
ers.’^—Gallegos V. Conroy, 29 P.2d 834, 
38 N.M. 154. 

61. S.C.—^Fant v. State Highway De¬ 
partment, 162 S.E. 262, 164 S.C. 
187. 

S1L Mass.—^Boston, W. & N. T. St. 
Ry. Co. V. Commonwealth, 17 N.E. 
2d 166, 301 Mass. 283. 

63. Mont.—State ex rel. Matson v. 
O'Hem, 65 P.2d 619, 104 Mont. 126. 
Statute held impliedly repealed by 
later statute.—State ex rel. Bard v. 
Board of Com’rs of Grant County, 
41 P.2d 1106, 89 N.M. 119. 

64;, Miss.—^Board of Sup'rs of Cov¬ 
ington County V. State EUghway 
Commission, 194 So. 743, 188 Miss. 
274. 

Mont.—State ex reL Matson v. 

O’Hem, 66 P.2d 619, 104 Mont. 126. 
N.M.—State ex rel. Bard v. Board 
of Com’rs of Grant County, 41 P. 
2d 1105, 89 N.M. 118. 
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and the language of such statutes should not be 
given a restricted or over-technical interpretation.®^ 
Since these boards or commissions exist only for 
the purpose of the general political government of 
the state,®® and are the agents and instrumentalities 
the state uses to perform its functions,®*^ all the 
powers with which they are intrusted are the pow¬ 
ers of the state.®® Except as otherwise provided by 
law, highway boards or commissions, being of the 
nature of quasi-public corporations, ordinarily pos¬ 
sess the powers and authority granted to bodies of 
that nature,®® in so far as they concern highway 
matters.*^® While their powers may not be as com¬ 
prehensive as those granted to municipal corpora¬ 
tions proper, they are akin thereto.^^ 


Since these bodies are purely auxiliary to the 
state, all the duties with which they are charged 
are duties of the state,and their duties and liabil¬ 
ities are limited to such as are imposed or created 
by statute.*^® 

Allowance of claims. Under some statutes the 
board of commissioners of a highway district is the 
only body authorized to allow claims against the 
district, and claims must be considered and allowed 
or rejected at meetings of the board duly held.*^* 
An attempt to allow a bill against the district, 
which has already been paid, is a nullity.^® 

Discretion. Such boards, within the limits of 
their powers,*^® may use their discretion,^7 and 


65. Miss.—Trahan v. State Highway 
Commissionp 151 So. 178, 169 Miss. 
732. 

66. U.S.—Madden v. Lancaster Coun¬ 
ty. Neh., 65 P. 188, 12 C.C.A. 566— 
Travelers’ Ins. Co. v. Oswego, Kan.. 
69 F. 68, 7 C.C.A. 669, affirmed 70 
F. 226, 17 C.C.A. 77. 

67. Ariz.—Conway v. State Consoli¬ 
dated Pub. Co., 112 P.2d 218. 67 
Arlz. 162. 

29 C.J. p 563 note 84. 

6a U.S.—^Madden v. Lancaster Coun¬ 
ty, Neh., 66 F. 188, 12 C.C.A. 666— 
Travelers* Ins. Co. v. Oswego. Kan., 
69 P. 68. 7 C.C.A. 669, affirmed 70 P. 
226. 17 C.C.A. 77. 

Regulative, ezeontlve, and Judicial 
The court of county commissioners 
Is given general Jurisdiction with leg¬ 
islative, executive, and Judicial pow¬ 
ers, over matter of providing a sys¬ 
tem of county roads.—^Alabama Great 
Southern H. Co. v. Denton, 195 So. 
218, 239 Ala. 301. 

69. U.S.—^Merchants’ Nat. Bank v. 
Yancey County, D.C.N.C., 270 P. 
834. 

CorporatiLons for public purposes 
Road and highway districts possess 
the usual powers of corporations es¬ 
tablished for public purposes.—State 
V. Helfeman, 148 S.W. 90. 243 Mo. 
442. 

70. U.S.—Merchants’ Nat. Bank v. 
Yancey County, D.C.N.C., 270 P. 
834. 

Cal.—^Potter v. Santa Barbara Coun¬ 
ty, 116 P. 1101, 160 Cal 849. 

Tex.—^Montfort v. Navarro County, 
Civ.App., 226 S.W. 424. 

7L U.S.—Wheeling Tract. Co. v. 
Belmont County, Ohio, 248 P. 206, 
160 C.C.A. 283. 

73.. U.S.—^Madden v. Lancaster Coun¬ 
ty, Neb.. 66 P. 188, 12 C.C.A, 666 
—Travelers’ Ins. Co. v. Oswego, 
Kan., 69 P. 68, 7 C.C.A. 669. af¬ 
firmed 70 P. 226. 17 C.C.A. 77. 

73. Fla.—State ex rel. Gillespie v. 
Johnsou, 187 So. 126, 108 Pla. 163. 


Ga.—^Browne v. Benson, 187 S.B. 626. 
163 Ga. 707. 

Idaho.—Walton v. Channel, 204 P. 

661, 84 Idaho 632, 544. 

OkL—State ex rel. Sanders v. Grisso, 
87 P.2d 155, 184 Okl. 348. 

29 C.J. p 665 note 18. 

Gonuty commissloiLars’ court, hav¬ 
ing the legal title to the funds of a 
road district, occupies a trust rela¬ 
tion to all the creditors of the dis¬ 
trict, and its duties in respect thereto 
are commensurate with Its powers, 
and it becomes entitled, and It Is Its 
duty, to make every defense for them 
against an opposing claim that they 
could make if before the court in 
their own proper persons, and, being 
Invested with such powers and sub¬ 
ject to such obligations, they will 
necessarily be bound by what Is done 
against as well as by it—Austin 
Bros. Bridge Co. v. Road Dlst No. 3 
of Liberty County, Tex.Civ.App., 247 
S.W. 674. 

Statute defining duties held valid 
Iowa.—McLeland v. Marshall Coun¬ 
ty, 201 N.W. 401, 199 Iowa 1282, 
modified on other grounds 203 N.W. 
1, 199 Iowa 1282. 

State board of administration must 
estimate amount available for coun¬ 
ty’s credit from gasoline taxes ap¬ 
plicable to county and district road 
bonds for next fiscal year, without 
reference to local authorities’ acts, 
and determine In first instance 
amount counties and districts must 
raise by local taxation for debt serv¬ 
ice of bonds. County commissioners 
must seasonably inform state board 
of administration of their election 
under statute to direct board to use 
county’s share of gasoline tax reve¬ 
nues for purchase of depreciated road 
bonds, so that board may seasonably 
determine and certify amounts to be 
raised by county and road district 
taxation to meet debt service require¬ 
ments.—State ex rel. De Soto County 
V. Sholtz. 157 So. 645, 117 Pla. 268. 

74. Faymsul; cannot legally be made 
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until the board, at a meeting, has 
considered and allowed the claim.— 
Walton V. Channel, 204 P. 661, 34 
Idaho 632, 544. 

Police Jury’s resolution, directing 
officers thereof to make compromise 
settlement of suits between It and 
Individual, with whom parish con¬ 
tracted for construction of roads, was 
held to show police Jury’s recognition 
of such individual's claim as indebt¬ 
edness of parish.—State ex reL 
Thompson v. Police Jury of Catahou¬ 
la Parish, 160 So. 414, 181 La. 789. 

75. Idaho.—Walton v. Channel, S04 
P. 661, 34 Idaho 632, 544. 

76. iffust be consistent with statute 
Exercise of state highway com¬ 
mission’s powers and discretion and 
enforcement of rules and regulations 
must not be Inconsistent with statute 
creating commission or other state 
laws.—^Lelnlnger v. Ward, 268 P. 863, 
126 Okl. 114—^Plynn Const. Co. v. 
Leininger, 257 P. 374, 125 Okl. 197. 

77. Ala.—^Mitchell v. Walden Motor 
Co., 177 So. 151, 236 Ala. 34. 

Miss.—Board of Sup’rs of Quitman 
County V. Self, 125 So. 828, 156 
Miss. 273. 

29 C.J. p 6-64 note 6. 

Aooeptance of bids 
Board of county road commission¬ 
ers which advertised for bids for 
sale of trucks, reserving right to 
reject bids, could not be restrained 
from making payments for trucks 
purchased, on ground that board re¬ 
jected lowest bid, since it was with¬ 
in discretion of board to determine 
character of trucks to be purchased, 
under statute which failed to require 
board to advertise for bids in pur¬ 
chasing equipment—^Bolt v. Board of 
Road Com'rs of Muskegon County, 
268 N.W. 817, 277* Mich. 76. 

Amount of future highway malxu 
tenanoe^ other than that already con¬ 
tracted for, was discretionary with 
highway commission.—Johnson v. 
Ferguson, Tex.Civ.App., 66 S.W.-^d 

163, error dismissed. ^ - 
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-courts have no authority to control such discre^ 
tion"^* in the absence of an abuse thereof.^® 

Donations of equipment. Under the federal stat¬ 
ute authorizing the distribution of war material 
consisting of industrial machinery and supplies 
among state highway departments, the state has 
been held to have title to such property donated.^O 
The state commissioner of highways, acting for the 
state highway department, has been held to have 
power to apply for and receive machinery and 
equipment so donated.8i Under the provision of 
the federal statute that vehicles and equipment in 
serviceable condition, donated for highway purpos¬ 
es, shall not be sold to any individual, company, or 
corporation, the state has authority to sell equip¬ 
ment which, although virtually new, is not service¬ 
able for building of highways.^^ The state may re¬ 
pudiate the acts of its highway officers if they fail 
to dispose of such property in accordance with the 
acts of congress.®^ 


Expenditures. A highway body may make such 
expenditures, and only such expenditures, as they 
are authorized, either expressly or impliedly, by 
statute to make.Matters relating to the power to 
create indebtedness are considered infra § 158, 
highway funds generally are discussed infra § 176, 
and expenses for construction, improvement, and 
repair of highways, infra §§ 201-207. 

Investments. Under some statutes the invest¬ 
ment of funds of a highway district must be in 
strict compliance with the statute, and an invest¬ 
ment of district funds in securities other than those 
enumerated in the statute is illegal.^® The district 
is entitled to recover on notes of individuals held 
by it for which it has given a valid consideration.^® 

Mode of exercise. Such boards must exercise 
their powers in the manner prescribed by law.®'^ 
Where, however, the law does not prescribe the 
mode of procedure to be followed, such boards have 


m U.S.—Denver & S. L. Ry. Co. v. 
Moffat Tunnel Improvement Diet. 
D.C.C 0 I 0 ., 35 F.2d 865, modified on 
other grounds, C.C.A., Moffat Tun¬ 
nel Improvement Dlst. v. Denver 
& S. Ij. Ry. Co., 46 P.2d 716, certio¬ 
rari denied 61 S.Ct. 486, 283 U.S. 
837, 76 L.Ed. 1448. 

Ala.—Bouchelle v. State Highway 
Commission, 100 So, 884, 211 Ala. 

■ 474. 

Iowa.—^Hoover v. Iowa State High¬ 
way Commission, 222 N.W. 438, 207 
Iowa 56. 

Ky.—Oldham County v. Arvln, 64 S. 

W.2d 907, 261 Ky. 817. 

La.—Cook & Boyett v. Police Jury 
of Bienville Parish, 6 La.App. 692— 
Pruden v. Police Jury of St, Tam¬ 
many, 4 La.App. 656. 

Mo.—State ex rel. Spearman v, Mis¬ 
souri State Highway Commission, 
53 S.W.2d 282, 331 Mo. 306. 

Okl.—State ex rel. Sanders v. Qrisso, 
87 •P,2d 166, 184 Okl. 348—Hawks 
v. Seay, 1 P.2d 148, 160 Okl. 160. 
Tex.—Bobbitt v. Gordon, Civ.App., 
108 S.W.2d 234—^Ferguson v. John¬ 
son, Civ.App., 67 S.'W.Zd 372, error 
dismissed—Johnson v. Ferguson, | 
Civ.App., 65 S.W.2d 168, error dis¬ 
missed. 

VTash.—State v. Clausen, 272 P. 22, 
160 Wash. 20. 

29 C.J. p 564 note 7. 

“Courts are. without power to in¬ 
terfere with the board's discretion¬ 
ary action within the scope of its 
authority, or the exercise of powers 
conferred by statute on the sole 
ground that the board's action is 
characterized by lack of wisdom or 
sound judgment.”—State ex rel. State 
Highway Commission of Montana v. 
District Court of First Judicial Dlst 


in and for Lewis and Clark County, 
81 P.2d 347, 349, 107 Mont 126. 

79. Ark.—Conway v. Miller County 
Highway & Bridge Dlst, 179 S.W. 
1009, 120 Ark. 610. 

N.C.—^North Carolina State Highway 
Commission v. Young, 158 S.E. 91. 
200 N.a 603—^Town of Newton v. 
State Highway Commission of 
North Carolina, 133 S.H. 522, 192 
N.C. 1, rehearing denied 134 S.E. 
483, 192 N.C. 834. 

S.D.—State ex rel. Conway v. Ber¬ 
ry, 267 N.W. 664, 63 S.D. 276. 

80b Ark.—State v. Miller-Butter- 
worth Co., 260 S.W 719, 163 Ark. 
629—State v. Cox, 248 S.W. 651, 
164 Ark. 493. 

81. Ark.—State v. Cox, supra. 

82. A oraae constructed and pur¬ 
chased by the federal government as 
a hoisting machine for loading and 
unloading vessels at dock, when not 
serviceable for general road-building 
purposes, because too wide for stand¬ 
ard gauge railroad tracks, although 
capable of limited use for loading 
and unloading at central points, was j 
not within the prohibition against 
sale of property donated to the 
states, if in serviceable condition.— 1 
State V. Mlller-Butterworth Co., 260 
S.W. 719, 163 Ark. 629. 

State Is bound by the act of the 
commissioner of state highways in 
selling roadmaking eauipment do¬ 
nated by the federal government 
When not in a serviceable condition. 
—State V. Cox, 248 S.W. 661, 164 Ark. 
>493. 

83. Ark:—State v. Cox, supra. 

84 . Rnglneez’s automobile 

Where statute authorized fiscal 
court to furnish automobile 'to coun- 

* nil 


ty road engineer and pay operating 
expenses, court's payment of neces¬ 
sary expenses for operation of engi¬ 
neer's own automobile while used in 
discharge of his duties was proper. 
—Oldham County v. Arvln, 64 S.W.2d 
907, 261 Ky. 317. 

85. Idaho.—Oversmlth v. Highway 
Dlst. No. 2, Latah County, 218 P. 
361, 37 Idaho 752. 

Act validating actions, obligations, 
contracts, and liabilities of highway 
districts prior to 1927 did not vali¬ 
date unlawful purchase of land bank 
bonds by highway district with its 
sinking funds.—Filer Highway Dist. 
in Twin Falls County ex rel. Alworth 
V. Shearer, 30 P.2d 199, 54 Idaho 201. 
Warrant of another district 

An order of the commissioners* 
court, directing the investment of 
funds of a road district in a warrant 
for work done for another district, 
is illegal in the sense that the court 
had no authority to Invest such funds 
in commercial paper.—^Austin Bros. 
Bridge Co. v. Road Dlst. No. 3 of 
Liberty County, Tex.Civ.App.. 247 
S.W. 674. 

86. Ark.—Burt v. Road Improve¬ 
ment Dist No. 11, 263 S.W. 1, 159 
Ark. 275. 

87. Ark.—^Meek v. Christian, 270 S. 
W. 614, 168 Ark. 318. 

jiass.—Boston, W. & N. Y. St. Ry. 
Co. V. Commonwealth, 17 N.E.2d 
166, 301 Mass. 283. 

Minn.—State, by Peterson v. Werder, 
273 N.W. 714, 200 Minn. 148. 
Miss.-^State Highway Department v. 
Duckworth, 172 So. 148, 178 Miss. 
36. 

29 C.J. p 564 note 4. 
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discretion to adopt any mode reasonably well adapt¬ 
ed to the end proposed.^® 

Notice of powers. Parties dealing with highway 
boards and commissions must take notice of their 
powers,89 and they cannot acquire greater rights 
than such officers exercising their statutory author¬ 
ity are authorized to confer.®® 

Surrender of power. Highway boards cannot 
validly surrender or alienate their police power to 
regulate highways.®^ 

Validating unauthorised acts. The legislature 
may validate the unauthorized acts of a highway 
commission.®® A highway commission has power 
to ratify, and thus validate, any act that it had ju¬ 


risdiction to perform in the first instance.®® 

§ 158. - Contracts, Indebtedness, and Se¬ 

curities 

a. Contracts 

b. Indebtedness and securities generally 

c. Bonds 

a. Contracts 

Highway boards and commissions can enter Into con- 
tracts as to matters within their Jurisdiction. 

Ordinarily highway boards and commissions have 
the power to make contracts with regard to matters 
within their jurisdiction.®^ They may employ such 
agents and servants,®® and such highway boards 


S8. Okl.—Cleveland County v. Barr, 
173 P. 206. 68 Okl. 193. 

89. TJ.S.—Moffat Tunnel Improve¬ 
ment Diet. V. Denver & S. L. Ry. 
Co., C.C.A.C 0 I 0 ., 46 P.2d 716, modi- 
fyingr, D.C., Denver & S. L. Ry. Co. 
V. Moffat Tunnel Improvement 
Diet., 35 P.2d 365, and certiorari 
denied Moffat Tunnel Improvement 
Dlst. V. Denver & S. L. Ry. Co., 61 
S.Ct. 486. 283 U.S. 837, 76 L.Hd. 
1448. 

93. Miss.—De Soto County v. 
Weatherford. 76 So. 114, 114 Miss. 
259. 

One highway district la chargeable 
with knowledge of the limitations of 
the lawful powers of other highway 
districts with which It seeks to con¬ 
tract.—^Deer Creek Highway Dlst. v. 
DoumecQ Highway Dlst, 218 P. 371, 
37 Idaho 601. 

91. U.S.—Wheeling Tract Co. v. 
Belmont County, Ohio, 248 P. 20B, 
160 C.C.A. 283. 

92. U.S.—Merchants' Nat Bank v. 
Yancey County, D.C.N.C., 270 P. 
834. 

Ark.—Sikes v. Douglas, 227 S.W. 988, 
147 Ark. 469. 

29 C.J. p 664 note 16. 

93. Ark.—State ex reL Attorney 
General v. Broadaway, 93 S.W.2d 
1248, 192 Ark. 684. 

94. Ala.—Court of Com'rs of Pike 
County V. Johnson, 167 So. 481, 229 
Ala. 417. 

Ark.—Board of Improvement of Pav¬ 
ing Improvement Dlst No. 23 v. 
Matheney, 76 S.W.2d 81, 189 Ark. 
967. 

Ga.—Washington County v. Sheppard, 
167 &JE, 339, 240 Wash. 46. 

Ind.—State v. Wright 176 N.B. 666, 
97 Ind.App. 660. 

Ky.—^Lee County v. Hleronsrmus, 42 
S.W.2d 730, 240 Ky. 490. 

Or.—Foster v. Lake County, 284 P. 
830, 132 Or. 374. 

Tenn.—^Ray v. Ollphant 1 TennJi.pp. 
219. 

29 O.J. p 665 note 20. 


Contract for construction or repair 
see Infra fi 208. 

Contract of officers generally see in¬ 
fra § 169. 

Interest 

Where trustees of a county road 
and bridge district were authorized 
to contract for defined purposes and 
to refund bonded Indebtedness, the 
district could be compelled to pay in¬ 
terest on Judgment recovered by one 
rendering service to the district in 
connection with refunding program. 
—^Bd C. Wright & Co. v. Adkins, Pla., 
12 So.2d 296. 

Joint oontraots 

(1) Highway district could enter 
Into Joint contract with state and 
United States for construction of 
road and apportionment of cost.— 
Orangeville Highway Dlst. v. All- 
shle, 290 P. 717, 49 Idaho 608. 

(2) A public body, such as a board 
of bond trustees for a county road 
and bridge district, can be held Joint¬ 
ly liable with a private corporation 
under Implied contract where the 
public corporation receives benefits 
therefrom.—^Bd C. Wright & Co. v. 
Adkins, Fla., 12 So.2d 296. 

Statute oonferzlng power held valid 
Iowa.—^McLeland v. Marshall County, 
201 N.W. 401, 199 Iowa 1232, modi¬ 
fied on other grounds 203 N.W. 1, 
199 Iowa 1232. 

tTudertaUng to construct road 
As a necessary Intendment to the 
statutory provisions relative to the 
powers of county courts and the es¬ 
tablishment of public roa,ds, a coun¬ 
ty court was authorized to accept a 
deed for right of way, the consider¬ 
ation for which was the agreement 
of the county court to build there¬ 
on a class A hard road, and. In the 
absence of other facts, failure to 
construct and pave such road within 
reasonable time renders the county 
court liable In an action for breach 
of Its agreement—^Adkins v. Wayne 
County Court, 119 S.E3. 284, 94 W.Va 
460. 


95- Cal.—Gouts v. San Diego Coun¬ 
ty, 34 P.2d 812, 139 Cal.App. 706. 
Tenn.—Cheatham County v. Murff, 
138 S.W.2d 430, 176 Tenn. 93— 
Lorlng V. McGinness, 44 S.W.2d 
314, 163 Tenn. 543. 

Tex.—Gulf Bitullthlc Co. v. Nueces 
County, Com.App., 11 S.W.2d 306, 
reversing, Civ.App., 297 S.W, 747- 
29 C.J. p 565 note 21. 

Discretion 

Statute empowering county com¬ 
missioners to employ county road su¬ 
perintendent was held to vest com¬ 
missioners with discretion as to 
person to be employed and terms of 
employment.—State ex rel. Bard v. 
Board of Com'rs of Grant County, 41 
P.2d 1106, 89 N.M. 119. 

Docket entry of commissioner’s 
court established contract of employ¬ 
ment, notwithstanding clerk’s error 
In transcribing minutes.—Stephens 
County V. Moore, Tex.Clv.App., 14 
S.W.2d 958. 

Bmployment not appointment 
Bmployment of road superintend¬ 
ent was not an appointment to of¬ 
fice, nor did the action of the board 
in creating the position create any 
office.—Couts V. San Diego County,. 
84 P.2d 812, 189 CaLApp. 706. 

Employment of themselves 

(1) Under statute, fiscal court of 
county maintaining system of public 
turnpikes can employ county road 
engineer or county surveyor to con¬ 
struct and maintain county roads, 
and, if engineer or surveyor is not 
so employed, court can employ other 
persons, including court commission¬ 
ers, to do such work at rate of com¬ 
pensation allowed to commissioners 
for dividing land.—Knox Fiscal 
Court v. Davis, 101 S.W.2d 409, 26T 
Ky. 165. 

(2) Fiscal court commissioners of 
county maintaining system of public 
turnpikes, however, could not em¬ 
ploy themselves to supervise con¬ 
struction and maintenance of county 
roads where court had theretofore 
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and commissions may make such purchases,^ ^ as 
may be necessary or convenient for the proper 
carrying out of their work. On the other hand, 
they may not enter into unreasonable contracts,®*^ 
contracts that are illegal or against public policy,®® 
or contracts wholly without the scope of their au¬ 
thority and powers.®® A contract which is beyond 
the powers of a highway body is unenforceable,^ 
and where there is no power to make the contract, 
the board cannot be bound on a quantum meruit or 


on principles of estoppel.® The fact that part of 
an entire contract is void will invalidate the whole 
contract.® 

There must be a compliance with statutory pro¬ 
visions as to the particular manner in which such 
contracts are to be made.^ A highway body to 
make a binding contract must act as a body,® one 
member alone being without power so to do.® If, 
however, a contract is one that the board could 


employed county road engineer.— 
Knox Fiscal Court v. Davis, supra. 
Statutory constmotloa 

Statute empowering: county com¬ 
missioners to employ county road 
superintendent must be given rea¬ 
sonable and practical construction.— 
State ex rel. Bard v. Board of Com*rs 
of Grant County, 41 P.2d 1105, 39 N. 
M. 119. 

Bight to texxnliLats 

(1) Provision in contract for em¬ 
ployment of county highway engineer 
that either party could terminate 
agreement on notice authorized ei¬ 
ther party to terminate without 
cause.—Puckett v. Road Dlst. No. 2, 
Tex.Civ.App., 290 S.W. 804. 

(2) Contract employing highway 
engineer providing against discharge 
“until end of a month” required no¬ 
tice to employee to terminate em¬ 
ployment Accordingly, a resolution | 
on last day of month terminating 
employment of highway engineer and 
notice to him following day did not 
preclude recovery of compensation 
for following month.—Stephens Coun¬ 
ty v. Moore, Tex.Civ.App., 14 S.W.2d 
958. 

96, Ala.—State Board of Adminis¬ 
tration V. Roquemore, 117 So. 767, 
218 Ala. 120. 

29 C.J. p 566 note 22. 

Approval of county attorney 

Fiscal court was authorized to buy 
right of way for road without ap¬ 
proval and consent of county attor¬ 
ney.—Dee County V. Hieronymus, 42 
S.W.2d 730, 240 Ky. 490. 

97, Ark.—^Road Improvement Dlst. 
No. 7 V. Dillard, 9 S.W.2d 776, 177 
Ark. 1194. 

29 C.J. p 566 note 23. 

Zn testing the validity of such con¬ 
tracts, the court should not substi¬ 
tute its own Judgnoaent for that of 
the commissioners, the authority to 
make the contract being lodged in the 
commissioners, but the inquiry of the 
court is to determine whether or not 
the contract is so Improvident as to 
demonstrate Its unreasonableness.— 
Board of Improvement of Paving Im¬ 
provement Dlst. No. 23 V. Matheney, 
76 S.W.2d 81, 189 Ark. 957. 

98, Ark.—Miller County Highway & 


Bridge Dlst. v. Cook, 204 S.W. 420. 
134 Ark. 328. 

Ill.—Brauns v. Peoria, 82 IlL 11. 

Term of employment 

(1) Contracts extending beyond the 
term of the existing board, thus ty¬ 
ing the hands of the succeeding 
board and depriving the latter of 
their proper powers, have been held 
to be void as contrary to public pol¬ 
icy, at least In the absence of a 
showing of necessity or good faith 
and public Interest—Olmsted v. Gll- 
lelen v. Hesla, 211 P. 589, 24 Arlz. 
546. 

(2) Term of county road supervls- 
or*e employment if arbitrarily un¬ 
reasonable in duration, is beyond 
road commission’s power, as not be¬ 
ing in public interest—^Lorlng v. 
McGinness. 44 S.W.2d 314, 163 Tenn. 
643. 

99. U.S.—Moffat Tunnel Improve¬ 
ment Dlst. V. Denver & S. L. Ry. 
Co., C.C.A.C 0 I 0 ., 46 P.2d 716, mod¬ 
ifying, D.C., Denver & S. D. Ry. 
Co. V. Moffat Tunnel Improvement 
Dlst, 35 P.2d 365, and certiorari 
denied Moffat Tunnel Improvement 
Dlst V. Denver & S. D. Ry. Co., 61 
S.Ct 486, 283 TJ.S. 837, 76 D.Bd, 
1448. 

Arlz.—Olmsted & Gillelen v. Hesla, 
211 P. 589, 24 Arlz. 546. 

Tex.—^Hlll County v. Bryant & Huff¬ 
man, Clv.App., 264 S.W. 620, af¬ 
firmed and reversed on other 
gnrounds in part 16 S.W.2d 613, 118 
Tex, 369. 

29 C.J. P 665 note 25. 

Particular contracts hOld unauthor¬ 
ized 

(1) Buying locations of street rail¬ 
roads in highways.—^Boston, W. & 
N. T. St Ry. Co. V. Commonwealth, 
17 N.E.2d 166, 801 Mass. 283. 

(2) Compromise agreement relating 
to compensation arising out of an 
authorized contract.—George A. Pul¬ 
ler Co. V. Commonwealth, 21 N.B.2d 
529, 303 Mass. 216. 

1 . Mass.—Antoun v. Commonwealth, 
20 N.E.2d 423, 303 Mass. 80. 

Mo.—State ex rel. State Highway 
Commission v. E^ansas City Power 
& Dight Co., 106 S.W.2d 1085, 232 
MO.APP. 808. 


Tex.—Elliott V. Ely. Clv.App., 58 S.W. 
2d 839, error refused. 

2. Idaho.—Deer Creek Highway Dlst. 
V. Doumecq Highway Dlst, 218 P. 
371, 37 Idaho 601. 

Tex.—Seward v. Falls County, Civ. 
App., 246 S.W. 728. 

3. Cal.—Couts v. San Diego County, 
34 P.2d 812, 139 CaLApp. 706. 

4. Ill.—Brauns v. Peoria, 82 Ill. 11. 
Pa.—Coverdale v. Pennsylvania Turn¬ 
pike Commission, 50 Dauph.Co. 79. 

29 C.J. p 565 note 27. 

Pozmal written order 

The attempted purchase of land 
near, but not part of, right of way 
of trunk highway by highway com¬ 
missioner, without formal written or^ 
der indicating purpose for which 
property was to be acquired or used, 
as required by statute, was not sus¬ 
tainable on mere testimony that pur¬ 
chase was desirable in Interest of 
safety of traffic to utilize property 
as sight comer.—State, by Peterson 
V. Werder, 273 N.W. 714, 200 Minn. 
148. 

Minutes 

Members of highway commission 
could not authorize agents to bind 
commission unless an order there¬ 
for was entered on its xnjinutes au¬ 
thorizing giving of such authority, 
or unless the order constituting a 
contract recited the making thereof 
and its approval by highway commis¬ 
sion.—State Highway Department v. 
Duckworth, 172 So. 148, 178 Miss. 85. 
Writing 

Special road district's contract for 
purchase of road machinery was void, 
where contract was not in writing, 
and title to machinery remained in 
seller.—^Hawkins v. Cox, 66 S.W.2d 
639, 334 Mo. 640. 

5 , Ill.—Deer Park Highway Comrs. 
V. Wrought Iron Bridge Co., 3 Ill. 
App. 670, affirmed 101 Ill. 518. 

Pa—Austin Mfg. Co. v. Ayr Tp., 24 
Pa.Super. 91. See Coverdale v. 
Pennsylvania Turnpike Commis¬ 
sion, 60 Dauph.Co. 79. 

0 , 111 —Deer Park Highway Comrs. 
V. Wrought Iron Bridge Co., 8 IlL 
App. 670, affirmed 101 IlL 618. 

Pa.—Austin Mfg. Co. v. Ayr Tp., 24 
Pa.Super. 9L 
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lawfully have authorized, the board has power to 
ratify and adopt itJ 

Employment of counsel. Ordinarily, under the 
various statutes, highway boards and commissions 
may employ counsel to represent them in any liti¬ 
gation that may arise out of the performance of 
their duties and the execution of their powers,® 
and may, when necessary, employ counsel to advise 
them and, in the absence of express authorization 
to do so, if it is reasonably necessary, the authority 
is implied.!® On the other hand, such bodies are 
unauthorized to appoint special legal advisers where 
the power therefor is denied by the statutes of the 
particular jurisdiction,!! and it has been held that, 
in the absence of statutory authorization, a county 
road board has no power to employ counsel, at the 
expense of the county, to defend litigation which 
may be brought against the board.!^ 

Grants of franchises. Where boards have been 


empowered to grant franchises for highway pur-', 
poses, such franchises have been held to be con-: 
tracts not subject to annulment by the grantings 
power, in the absence of express authority!® 

b. Indebtedness and Securities Generally 

A highway body can Incur Indebtedness If authorized' 
by statute to do so, but in creating a debt or liability it 
must keep within the statutory authorization. 

Except as provided by law, highway boards or 
commissions have no power to create a debt or. 
liability ;!4 but such power may be expressly con¬ 
ferred by the legislature,!® or implied so far as is 
necessary to carry out the express powers con¬ 
ferred.!® They may have power to incur indebted¬ 
ness to the extent that funds are or will be avail¬ 
able for payment.!"^ Indebtedness created for nec¬ 
essary expenses may be validated by express statu¬ 
tory provision.!® 


7. Pa.—In re Hempfleld Tp., 36 Pa. 
Co. 532. 

8 . La.—Saint v. Allen, 134 So. 246, 
172 La. 350. 

29 C.J. p. 565 note 31. 

ZTecesBlty of employment 

Where the administrative officers 
are authorized to employ attorneys, 
the necessity of obtaining an attor¬ 
ney’s opinion as to the validity of 
bonds In order to effect a sale Is pri¬ 
marily a question for their determi¬ 
nation.—^Davls v. Cook, 251 S.W. 691, 
159 Ark. 84. 

Written contract of employment 
was held unnecessary, and attorney 
was entitled to recover compensa¬ 
tion for his services.—Hardwlcke v. 
Wymore, 235 S.W. 171, 208 Mo.App. 
414, transferred see. Sup.. 228 S.W. 
757. 

9. N.M.—^State v. Davidson. 275 P. 
373, 33 N.M. 664. 

County board of supervisors have 
authority to employ attorney for road 
district commissioners and to pay 
him out of funds of road district, and 
to pay such attorney to prepare nec¬ 
essary papers for bond issue out of 
such funds.—^Miller v. Tucker, 105 
So. 774. 142 Miss. 146. 
la Ark.—^Parker v. Pace & Davis, 
82 S.W.2d 259, 190 Ark. 950. 

11 , Ky.—Montgomery v. Gayle, 288 
S.W. 323, 216 Ky. 667. 

12 . Ga.—Ross v. Bibb County, 61 S. 
m 465, 130 Ga. 585. 

13- U.S.—^Northern Ohio Tract & 
Light Go. V. State, 38 S.Ct 196, 245 
U.S. 574, 62 L.Ed. 481, reversing 
State V. Northern Ohio TrsLct & 
Light Co., 114 N.K 53, 93 Ohio St 
.466. 

14. U.S.—^Merchants' Nat Bank v. 


Yancey County, D.C.N.C., 270 P. i 
834. 

29 C.J. p 565 note 36. 

IB. Mich.—Brandt v. Luce, 142 N.W. 

1117, 177 Mich. 184. 

29 C.J. p 565 note 37. 

16. Ark-—Gould v. Sanford, 244 S. 
W. 433, 155 Ark. 304. 

29 C.J. p 565 note 38. 

Bxtraozdlnary emergency 

(1) Road supervisors may borrow 
money to meet extraordinary emer¬ 
gency.—^Athens Nat Bank v. Rldge- 
bury Tp., 154 A. 791, 303 Pa. 479— 
Maneval v. Jackson Tp., 21 A. 672, 
141 Pa. 426. 

(2) Where such debts are incurred 
in anticipation of future revenue, the 
supervisors must provide for such 
revenue.—^Athens Nat. Bank v. Rldge- 
bury Tp., 154 A. 791, 303 Pa. 479. 

17. Mo.—^Hawkins v. Cox, 66 S.W. 
2d 539, 334 Mo. 640. 

29 C.J. p 566 note 39. 

Anticipation of revenues 

(1) The highway commission can, 
within the authority of current ap¬ 
propriations, contract in anticipation 
of revenues provided.—Carter v. Mi- 
ley, 103 P.2d 933, 187 Okl. 530. 

(2) Validity of town highway com¬ 
missioner's purchase contract does 
not depend on actual collection, at 
time of execution thereof, of suffi¬ 
cient money to pay contract price, 
where taxes authorized and levied ex¬ 
ceed such price.—^American Mexican 
Refining Co. v. Wetzel, 183 N.D. 593, 
350 111. 575, reversing 264 lll.App. 
220 . 

Budget law 

Under the so-called "Budget Law,” 
no expenditures can be made by a 
county board of supervisors, nor can 

1114 


any future indebtedness be incurred, 
for any purpose not provided for in 
the budget, unless the funds to cov¬ 
er such indebtedness are already on 
hand.—Board of Sup’rs of Apache 
County V. Udall, 1 P.2d 343, 38 Ariz. 
497. 

runds available 

(1) "Funds available,” as limiting 
highway commission's powers re¬ 
specting entering contracts for high¬ 
way Improvements, means funds 
made available for highway improve¬ 
ments by legislature through appro¬ 
priation.—Ferguson v. Johnson, Tex 
Civ.App., 57 S.W.2d 372, error dis¬ 
missed. 

( 2 ) Such a statute did not unequiv¬ 
ocally limit commission's power to 
contract to funds actually deposited 
in treasury to highway fund's credit 
so as to preclude inquiry into legisla¬ 
tive purpose or resort to canons of 
construction.—^Ferguson v. Johnson, 
supra. 

( 8 ) Prospective revenues from gas¬ 
oline tax and motor license fees, ap¬ 
propriated for highway purposes, are 
"funds available,” notwithstanding 
uncertainty or instability of reve¬ 
nues.—^Ferguson v. Johnson, supra. 

(4) Federal aid appropriations are- 
not mere gratuities, and can be in¬ 
cluded in estimating "funds availa¬ 
ble.”—Ferguson v. Johnson, supra. 

(5) That legislature could repeal 
appropriation for highways did not 
exclude appropriated funds from 
"funds available.”—Ferguson v. 
Johnson, supra. 

1 & U.S.—^Merchants' Nat Bank v. 

Yancey County, D.C.N.C., 270 F, 

834. 

29 O.J. p 566 note 40. 
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Where such power is granted it must be exer¬ 
cised within its limits,and for the particular pur¬ 
pose for which it was given.20 Where the statute 
limits the indebtedness that may be contracted to 
the funds in the treasury or to the amount of the 
revenue of the current year, a board has no power 
to anticipate the revenue of future years.^i Any 
acts of such board creating a larger indebtedness 
than the amount allowed are invalid.^^ 

The rights and remedies of a creditor of a high¬ 
way district or similar body, in the absence of a 
statute providing otherwise, are governed by the 
general rules applicable in civil actions generally.^S 
The purchasers of certificates of indebtedness is¬ 
sued by a road district have been held to be in 
no better position than the original payees, although 


they took in due course for valuable consideration 
before maturity and without notice of infirmities, 
unless, by the recitals in the certificates, the dis¬ 
trict is estopped from pleading invalidity.2** In the 
absence of a statute or agreement to the contrary, 
one loaning money to a road district has no interest 
in the money after it is loaned, the relationship be¬ 
ing that of debtor and creditor.^S An indebtedness 
of a highway district is not a separate charge on 
each tract of land in the district, but is an indebt¬ 
edness of the whole district.^® 

Abolition or failure of district On abolition of 
a board leaving unpaid obligations, moneys due to 
such board should be applied pro rata on all claims 
against it.27 On repeal of a statute creating a high¬ 
way district, claims must be presented within the 
time allowed by statute,2® and objections to the al¬ 


ia. Ariz.—^Board of Sup’rs of Apaohe 
County V. Udall, 1 P.2d 343, 88 Arlz. 
497. 

N.T.—^Flike v. Strobel, 297 N.T.S. 412, 
262 App.DlV. 85. 

59 C.J. p 666 note 41. 

Approval of ooTinty court 

The commissioners of a road im¬ 
provement district could not issue 
vouchers to pay for services of at¬ 
torney for district and for supervis¬ 
or and keeper of district's records, 
vrhere statute requiringr annual ap¬ 
proval of expenditures by county 
•court and filing of annual commis¬ 
sioners’ report with court was not 
•complied with.—Parkin Hoad Im¬ 
provement Dlst. of Cross County v. 
mgllsh, 136 S.W.2d 190, 199 Ark. 
702. 

XdJultatloiL applicable only to comities 
Law permitting Improvement dis¬ 
trict to borrow money to ten per 
■cent of assessed valuation was not 
In conflict with constitutional provi¬ 
sion limiting county indebtedness to 
six per cent.—Warren v. Salmon Riv¬ 
er-Grande Ronde Highway Improve¬ 
ment Diet.. 262 P. 662, 120 Or. 408. 
-HaaBseBsment of benefitB 

Certificates of indebtedness Issued 
l)y highway improvement district 
were valid when issued after lawful 
Teassessment of benefits, although 
they with amount of bond issue ex¬ 
ceeded original assessment of bene¬ 
fits.—^Filbert v. Arkansas & Missouri 
Highway Dlst., D.C.Ark., 2 F.2d 114. 

m Ill.—St. Louis, A. & T. H. R. 
Co. V, People, 66 N.E. 716, 200 Ill. 
365. 

Mich.— Atty.-Gen. v. Bay County, 34 
Mich. 46. 

ai- IlL—Sullivan v. Deer Park High¬ 
way Comra, 29 N.H. 688 , 114 Ill. 
262. 

59 C.J. P 666 note 48. 

.Axnofmt aotnaUy levied 

Under a constitution limiting road 


district’s indebtedness in any one 
year to revenue of such year, limit 
of Indebtedness is not amount of rev¬ 
enue that the district may provide, 
but the amount actually levied for 
that year, that being the “Income and 
revenue provided for the year.”— 
Hawkins v. Cox, 66 S.W.2d 639, 834 
Mo. 640. 

Salf-enforclng 

Constitutional provision limiting 
indebtedness of political subdivision 
in any one year to revenue for that 
year was held self-enforcing and 
limited road district’s power to be¬ 
come Indebted beyond revenue pro¬ 
vided for such year.—^Hawkins v. 
Cox, supra. 

S2. Mo.—^Hawkins v. Cox, supra. 

29 C.J. p 666 note 44. 

23. interest 

Where no recovery can be had on 
certificates of indebtedness, it Is er¬ 
ror to allow the interest provided 
for in the certificates. Where an 
allowance on the claim which the 
certificate represents is proper, inter¬ 
est may be allowed from the date of 
filing claim.—^Meek v. Christian, 270 
S.W. 614, 168 Ark. 813. 

MarsbaUng 

Transferee and holder of a note 
Issued by a road improvement dis¬ 
trict which did not have sufficient 
funds on hand to pay Its outstanding 
Indebtedness, being the first to in¬ 
stitute action, had the right to im¬ 
pound the funds of the district in the 
hands of a bank, and to satisfy the 
debt and court did not err in dis¬ 
missing Interventions by contractors 
asking that the court be required to 
marshal the securities in its hands 
and resort to other securities for the 
satisfaction of its Judgment against 
the payee in the note, the work hav¬ 
ing been completed.—^Road Improve¬ 
ment Dlst No. 4 of Cleveland Coun¬ 
ty V. Southern Trust Co., 239 S.W. 8 , 
152 Ark. 420. 


24. U.S.—Filbert v. Arkansas & Mis¬ 
souri Highway Dlst, D.C.Ark., 2 
P.2d 114. 

Ark.—Meek v. Christian, 270 S.W. 
614, 168 Ark. 313. 

25. Mo.—^Wheat v. Platte City Ben. 
Assessment Special Road Dlst. of 
Platte County, 69 S.W.2d 88. 227 
Mo.App. 869, transferred see, 62 
S.W.2d 856. 330 Mo. 1245. 

26. Ark.—^Arkansas-Loulsiana High¬ 
way Improvement Dlst v. Pickens, 
276 S.W. 356, 169 Ark. 603. 

27. U.S.—^Merchants’ Nat. Bank v. 
Tancey County, D.C.N.C., 270 P. 
834. 

28. Ark.—^Mcllroy v. Baird, 248 S.W. 
1, 157 Ark. 288—^Morgan Const Co. 
V. Pitts, 242 S.W. 812, 164 Ark. 420. 
Bringing of Bnlt on claim against 

the commissioners was held to be 
equivalent to an actual presentation 
of claim.—^Road Improvement Dist. 
No. 4 of Johnson County v. Burkett, 
266 S.W. 930, 167 Ark. 176. 

Fartionlar periods held reasonable 

(1) Six months.—Road Improve¬ 
ment Dist. No. 4 of Johnson County 
v. Burkett supra. 

(2) Ninety days.—-Western Ran¬ 
dolph Road Improvement Dist. v. 
First Nat Bank, 262 S.W. 928. 169 
Ark. 678. 

Waiver 

Such a statute is to be likened un¬ 
to a statute of nonclaim, rather than 
a statute of limitation. Consequent¬ 
ly, the commissioners of the district 
cannot revive a barred claim by any 
promise to pay, nor can they waive 
the terms of the statute by consent¬ 
ing to the entry of judgment against 
the district.—-Westem Randolph Road 
Improvement Dist. v. First Nat. 
Bank, supra. 

word “claim” has been construed 
to embrace every species of legal de¬ 
mand.—Road Improvement Dist No. 

, 4 of Johnson County v. Burkett, 266 
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lowance of claims must be timely made.^® Irregu¬ 
larity in the allowance of claims on account of the 
failure of one of the members of the board to at¬ 
tend the meeting of the board does not defeat the 
right of claimant to recover where his claim is not 
shown to be unfounded.^® On repeal of the statute 
creating a road district, the district has been held 
to have authority to collect interest on indebtedness 
to it.3l 

Where an improvement district is abandoned or 
dissolved before it is ascertained that the cost of the 
improvement will not exceed the benefits, under 
some statutes only preliminary expenses can be im¬ 
posed on the property owners of the district.32 
Preliminary expenses, under such rule, are all ex¬ 


penses incident to the investigation by which it is 
sought to determine whether the value of the bene¬ 
fits to the lands by the improvement will exceed the 
cost of such improvement and thereby warrant its 
completion.^® A claim for preliminary expenses 
in organizing a road district must be founded on a 
valid statute.®^ It has been held that the legisla¬ 
ture has no power to impose on the district the 
expense of preparing the bill to be introduced in 
the legislature for the enactment of the statute cre¬ 
ating the district.®® 

Evidence of indebtedness. A highway body au¬ 
thorized to incur indebtedness may also be either 
expressly or impliedly authorized to issue appropri- 


S.W. 930, 167 Ark. 176—Western Ran¬ 
dolph Road Improvement Dlst. v. 
First Nat. Bank, 262 S.W. 928. 159 
Ark. 578. 

29. Snlt to enforce taxes 

Where a certificate of road Im¬ 
provement district commissioners, 
showing the Indebtedness of the dis¬ 
trict on repeal of the act creating the 
district, was not attacked until suit 
was brought to enforce payment of 
dellnQuent taxes, it has been held 
that It was too late to litigate the 
validity of the claims against the dis¬ 
trict.—^McPherson v. Board of Com'rs 
of Hazelwood Road Imp. Diet, 10 S. 
W.2d 876, 178 Ark. 289. 

30. Ark.—^Kent v. Plant, 265 S.W. 
516, 166 Ark. 58. 

31. Ark.—^McPherson v. Board of 
Com’rs of Hazelwood Road Imp. 
Dlst., 10 S.W.2d 876, 178 Ark. 289. 

32. Burden Is on claimant to show 
that his claim Is for preliminary ex¬ 
penses.—^Elkins V. Huntington-Mid¬ 
land Highway Dlst., 256 S.W. 835, 161 
Ark. 656. 

malms held valid 

Ark.—^Elkins v. Huntington-Midland 
Highway Dlst., supra. 

Bnginaar 

(1) If an engineer. In good faith, 
performs services in making a pre¬ 
liminary survey and plans authorized 
by statute, he is entitled to compen¬ 
sation, even though the contemplated 
improvement Is abandoned.—^Meek v. 
Christian, 270 S.W. 614. 168 Ark. 313 
—^Mashbum v. North Arkansas High¬ 
way Improvement Dlst. No. 8. 266 S. 
W. 964, 167 Ark. 68. 

(2) An engineer’s fee, like that of 
an attorney. Is a single fee, although 
It may be shared by several persons 
making up the engineering firm.— 
Carter v. Bartholomew Road Im¬ 
provement Dlst, 246 S.W. 487, 166 
Ark, 413. 

(3) Chancellor’s finding cui to the 
value of the services, of an engineer 
Was' held not against the preponder¬ 


ance of the evidence.—Could v. San¬ 
ford. 244 S.W. 433. 166 Ark. 304. 

(4) Charge of engineer was held 
to be for more than was necessary 
to determine whether benefits con¬ 
templated would exceed cost of im¬ 
provement.—^Elkins V. Huntington- 
Midland Highway Dlst., 256 S.W. 
835, 161 Ark. 556. 

(5) Evidence was held to show 
that amount of certificates of indebt¬ 
edness Issued by highway district to 
engineer under Invalid contract rep¬ 
resented fair and reasonable compen¬ 
sation.—^Meek V. Christian, 270 S.W. 
614, 168 Ark. 313. 

(6) A claim against a road im¬ 
provement district of fifty dollars a 
day for services as contracting engi¬ 
neers was excessive.—Carter v. Bar¬ 
tholomew Road Improvement Dlst, 
supra. 

JturisdlotloiL 

Statutes have been construed as to 
the jurisdiction of a particular court 
to adjudicate clcUms against dis¬ 
trict for preliminary expenses.—^Mis¬ 
souri Pac. R. Co. V. Sears, 265 S.W. 
653, 166 Ark. 104. 

Knowledge 

Parties contracting with district 
are bound to take notice of the law 
that their contracts would not be 
binding on the district unless the 
Improvement was constructed, and 
that the district, if the work were 
abandoned, would be liable only for 
preliminary expenses.—^Elkins v. 
Huntington-Midland Highway Dlst, 
256 S.W. 835, 161 Ark. 666. 

Quaatnm meruit 

(1) Claims for services performed 
in good faith must be determined on 
the Quantum meruit rule.—^Bradley 
County Road Improvement Dlst. No. 
1 V. Wilson, 269 S.W. 688, 168 Ark. 
204— OoMld. V. Sanford, 244 S.W. 438, 
155 Ark. 304—Gk>uld v. Toland, 232 S. 
W. 434, 149 Ark. 476, dissenting opin¬ 
ion 282 S.W. 947, 149 Ark. 476. 

(2) Allowances held reasonable.— 
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Bradley County Road Improvement 
Dlst. No. 1 V. Wilson, supra. 

Bight to appeal 

Commissioners of the district have 
no right of appeal as to the claims 
disallowed by the court, since they 
are not aggrieved by the disallowance 
thereof.—Steele v. Buchanan, 246 S. 
W. 489, 156 Aik. 439. 

Servloes of attorneys in connection 
with the issuance of bonds for the 
construction of the road are not al¬ 
lowable as preliminary expenses.— 
Gould V. Sanford, 244 S.W. 433, 165 
Ark. 304. 

Sums borrowed for use in paying 
preliminary expenses are allowable, 
as the commissioners have power to 
provide for the payment of these ex¬ 
penses even In the absence of express 
statutory authority to borrow money 
for that purpose.—^Elkins v. Hunt¬ 
ington-Midland Highway Dlst, 256 S. 
W. 835, 161 Ark. 656—Southern Craw¬ 
ford Road Improvement Dlst. v. 
Brown, 245 S.W. 821, 166 Ark. 267— 
Gould V. Sanford, 244 S.W. 433, 155 
Ark. 304. 

33. Ark.—Elkins v. Huntington-Mid¬ 
land Highway Dlst., 256 S.W. 835, 

161 Ark. 666. 

34. Ark.—HAley v. Sullivan, 267 S. 

W. 727, 162 Ark. 59. 

35. "TTntll the law is passed and the 
'district begins to functloaL under its 
operation, there is no one in author¬ 
ity to enter Into a contract for the 
performance of such service. One 
who performs the service is neces¬ 
sarily a volunteer so far as concerns 
those who subseauently act pursuant 
to the statuta The fact that In¬ 
dividuals interested in the enactment 
of such a law are the property own¬ 
ers who were subsequently to enjoy 
the benefits arising from the Im¬ 
provement affords no basis for Im¬ 
posing the burden on the property 
owners of the district as a whole.”— 
Gould V. Sanford, 244 aw. 4S2, 484, 
166 Ark. 804. 
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ate evidence of such indebtedness.^® A technical 
compliance with the statute as to the form of the 
instrument evidencing an authorized debt is not 
necessary.®*^ Tax anticipation warrants are not 
general liabilities of the highway body and are pay¬ 
able only out of the tax levy against which they 
are issued.®® Road district warrants have been 
held to be included in an act authorizing the call¬ 
ing of county warrants for cancellation or reis¬ 
sue.®® 

Under some statutes the state highway bodies 
may issue refunding certificates of indebtedness to 
municipalities and street improvement districts in 
an amount equal to the actual cost of improving 


streets which are now continuations of state high¬ 
ways through cities and towns.^® Any district ask¬ 
ing this relief is entitled to receive only such aid 
as is provided by the law in force at the time the 
request is made.'^i Under such a statute refunding 
certificates cannot be issued for any greater amount 
than the actual cost of the improvement,^® and the 
obligation assumed by the state has been held to be 
limited to bonds that were outstanding at the date 
of the passage of the act.^® 

Priority, Under the law in some jurisdictions, 
creditors of a road district are to be paid in the 
order of the execution of the contracts under which 


36. Ark.—^Meek v. Christian, 270 8 . 

W. 614, 168 Ark. 313. 

AmoTint 

Under a statute specifically author¬ 
izing county’s construction of portion 
of state highway under agreement 
whereby state reimburse^ county. It 
was competent for county governing 
commission to issue for that purpose j 
a part only of the notes authorized.— 
Barnwell v. Matthews, 128 S.IL 712, 
132 S.C. 314. 

Oerfcilloates of indebtedness 

Cl) Under some statutes improve¬ 
ment district's certificates of Indebt¬ 
edness cannot be issued unless au¬ 
thorized by county court, and issu¬ 
ance Is predicated on tax levied for 
their payment—Trice v. Arkansas 
State Highway Commission, 62 S.W. 
2d 650, 186 Ark. 100. 

(2) For maintenance of improve¬ 
ment district's roads not taken into 
state highway system, annual tax 
authorized py county court not ex¬ 
ceeding one per cent of the better¬ 
ments may be levied, and such reve¬ 
nue may be anticipated by Issuance 
of certificates of Indebtedness to be 
paid out of revenues of such taxes 
when collected.—^Trlce v. Arkansas 
State Highway Commission, supra. 

( 8 ) Improvement district’s certifi¬ 
cates of Indebtedness were not “main¬ 
tenance bonds/’ under statute, so as 
to authorize payment of certificates 
out of county highway fund.—Trice 
V. Arkansas State Highway Commis¬ 
sion, supra. 

Xa aotloiL on Judgment note, no affi¬ 
davit of defense was reQulred of 
township road district—Swaney v. 
Georges Tp. Road Dist, 164 A. 336, 
309 Fa. 386. 
binooent purOhaser 

Where bond dealer’s secretary and 
representative were present when 
board of commissioners of highway 
district authorized issuance of war¬ 
rant and knew that the warrant was 
issued pursuant to payee’s agrreement 
to advance amount thereof on pur¬ 
chase price of bonds, the bond dealer 


as transferee of warrant' could not 
recover thereon on theory that it 
was an Innocent purchaser for value 
as against district’s defense that 
payee violated his contract to pur^ 
chase the bonds reaulring district 
to resell to other buyer at lower 
prica—Western Lawrence County 
Road Improvement Dist. v. Freld- 
man-D’Oench Bond Co., 258 8 .W. -378, 
162 Ark. 362. 

Stats certifleatsB 

County commissioners, where coun¬ 
ty has board of commissioners, are 
solely entitled to sell, transfer, nego¬ 
tiate. and have custody of certificates 
of Indebtedness Isfued by state high¬ 
way department to counties, hence 
county treasurer was reuulred to turn 
certificates over to commissioners on 
demand.—Hill v. Holmes, 176 S.B, 
409, 179 Ga. 628. 

Bubsequaat note 

As respects liability of second- 
class township on ninety-day Judg¬ 
ment note executed in payment for 
hauling crushed stone used In con¬ 
struction of township road, the facts 
that work was done in 1927 and that 
note waa not executed until 1928 did 
not affect township's liability, since 
debt was Incurred when work was 
done and note which township was 
authorized to give merely postponed 
time within which suit could be 
brought.—^Thomas v. Overfield, Tp., 
177 A. 806, 318 Pa. 24. 

37. '<iregotlable bonds” 

Where a nonnegotlable note was 
Issued by a road improvement dis¬ 
trict for a loan of money used in 
the work, it was liable to the holder 
of the note, although the act creating 
the district provided that it could 
1 borrow money and “issue negrotlable 
bonds therefor.*'—^Road Improvement 
Dist, No. 4 of Cleveland County v. 

1 Southern Trust Co., 289 S.W. 8 , 162 
Ark. 420. 

38. IIL—^People ex rel. Gill v. Otis, 

10 N.H.2d 672, 867 Ill. 136. 

under statute providing that the 

road district shall not be obligated 
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to pay whatever may be borrowed on 
tax warrants except out of the col¬ 
lections of unpaid special tax bills. It 
is presumed that one loaning money 
to the district on security of tax 
warrants did so in reference to the 
statute, as any contract violating 
the statute would be void. One loan¬ 
ing money to road district on secur¬ 
ity of unpaid tax bills cannot recover 
on theory that, district having paid 
money to state highway commission,, 
unpaid balance on loan should have 
been paid from amount returned by 
state highway commission to dis¬ 
trict.—Wheat V. Platte City Ben. As¬ 
sessment Special Road Dist. of Platte 
County, 69 S.W.2d 88 , 227 Mo.App. 
869, transferred, see 52 S.W.2d 866 , 
330 Mo. 1245. 

39. Ark.—Wilkes v. Bank of Augus¬ 
ta & Trust Co., 260 S.W. 398, 163- 
Ark. 465. 

40. Ark.—^Refunding Board of Ar¬ 
kansas v. Bailey, 80 S.W.2d 61, 
190 Ark. 658. 

Pnzpose of legislature In enacting 
such statutes was to relieve tax bur¬ 
den of real property owners with re¬ 
spect to costs of Improving such 
streeta—Smith v. Refunding Board 
of Arkansas, 83 S.W.2d 76, 191 Ark. 
1 . 

Statute held to have onxed any in¬ 
validity In previous statute and to- 
have ratified act of state highway 
commission in issuing certificates un¬ 
der supposed authority of previous 
statuta—Smith v. Refunding Board 
of Arkansas, supra. 

41. Ark.—Street Improvement Dist. 
No. 316 V. Arkansas Highway Com¬ 
mission, 83 S.W.2d 81, 190 Ark. 
1046. 

4S. Ark.—^Refunding Board of Ar¬ 
kansas V. Bailey, 80 S.W.2d 61, 190' 
Ark. 668 . 

43 . Ark.—Street Improvement Dist. 
No. 316 V. Arkansas Highway Com¬ 
mission, 83 S.W.2d 81, 190 Ark. 1045’ 
—Smith V. Refunding Board of Ar¬ 
kansas, 83 S.W.2d 76, 191 Ark. IL 
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their claims arise.^^ Where there is no statutory 
requirements that warrants of a road district 
should be registered, no inference of priority aris¬ 
es in one creditor’s favor from an order directing 
that his warrant should be first registered.^® 

c. Bonds 

(1) In general 

(2) Preliminary proceedings 

(3) Form, requisites, and negotiability 

(4) Issuance and disposition 

(5) Validity, contest, and confirmation 

(6) Priority, sinking funds, and calls and 

redemption 

(7) Rights and remedies 


(1) In General 

Highway districts and sinniiar bodies possess no In¬ 
herent authority to issue bonds, but such power Is fre¬ 
quently extended to them. 

Highway districts and similar bodies possess no 
inherent authority to issue bonds. Such authority 
must be wholly derived from the sovereign states.46 
Highway districts or other highway bodies are fre¬ 
quently authorized to issue bonds for highway pur¬ 
poses and improvements,^'^ but such authorization 
must be based on a valid statute.^® On the other 
hand, provided it violates no constitutional provi¬ 
sions, the legislature may withdraw the power to 
issue bonds.4® Also, under some statutes, an elec- 


44 . FnroliaBe 1)7 otber district 
Where the county commissioners 
ordered that a road district pay a 
warrant against another district not 
having sufficient funds, and hold the 
same until there was money avail¬ 
able to pay It, It became the owner 
and holder of the warrant, and was 
subrogated to the rights of the orig¬ 
inal holders, but acquired no claim 
against the other district, or Its 
funds, beyond the Interest of Othe 
original holders, and was not entitled 
to a preference over other creditors. 
—^Austin Bros. Bridge Co. v. Road 
Dist. No. 3 of Liberty County, Tex. 
C1V.APP.. 247 S.W. 674. 

45- Tex,—^Austin Bros. Bridge Co. v. 
Road Dist No. 3 of Liberty Coun¬ 
ty, supra. 

48. Pla.—State v. Broward County, 
126 So. 491, 99 Fla. 383. 

Ark.—Cowan v. Thompson, 9 S. 
W.2d 790, 178 Ark. 44. 

Fla—State v. Brevard County, 126 
So. 353, 99 Fla 226. 

Mo.—^Hawkins v. Cox, 66 S.W.2d 539, 
334 Mo. 640. 

29 C.J. p 566 note 48. 

G'snaral law 

Special road tax law county or dis¬ 
trict may take advantage of provi¬ 
sions of general law authorizing Is¬ 
suance of road bonds, but If not so 
taken advantage of, special law cre¬ 
ating district controls.—San Antonio 
& A. P. Ry. Co. V. State, 95 S.W.2d 
680, 128 Tex. 33. 

Judgment against distxiot 

Separate road district, managed 
by county board of supervisors, was 
authorized to issue funding bonds to 
pay judgment against district recov¬ 
ered In suit by state tax collector.— 
Jenkins v. Board of Sup'rs. Lee Coun¬ 
ty, 199 So. 90. 189 Miss. 814. 
Subsequent county election 

Under some statutes bonds voted 
by a road district, but not Issued or 
sold, are rendered void by a subse¬ 
quent county election to Improve 
the roads, and only so much of the 


bonds issued by the county as may 
be necessary to compensate the dis¬ 
trict shall be set aside for that pur¬ 
pose. Payment for the Improvement 
by county warrants instead of from 
proceeds of county bond election is 
sufficient compensation for road dis¬ 
trict.—Maroney v. Feagin, Tex. Civ. 
App., 264 S.W. 105. 

48. Fla.—State v. South Lake Coun¬ 
ty Special Road and Bridge Dist. 
in Lake County,* 198 So. 832. 145 
Fla. 210—^Tayldr v. Williams, 195 
So. 184, 142 Fla. 562, denying re¬ 
hearing 195 So. 175, 142 Pla. 402, 
rehearing denied 196 So. 214, 142 
Pla 756—W. J. Howey Co. v. Wil¬ 
liams, 195 So. 184, 142 Pla 562, de¬ 
nying rehearing 195 So. 181, 142 
Fla 415, rehearing denied 196 So. 
214, 142 Fla 756. 

Tex.—Twing v. Rhodes, Com.App., 16 
S.W.2d 258, answering certified 
questions,. Civ.App., 24 S.W.2d 728, 
reversed on other grounds Rhodes 
V. Twing, Com.App., 41 S.W.2d IS, 
appeal dismissed 53 S.Ct. 5, 287 U. 
S. 661, 77 L.Bd. 496—Scaling v. 
Williams, Civ.App., 284 S.W. 310. 
Authority of former bodies 

In the absence of constitutional 
restrictions, the legislature may vest 
in such bodies the same authority for 
the Issuing of bonds for public roads 
that other local authorities formerly 
had.—^Yancey County v. Yancey 
County, 81 S.B. 1001, 166 N.C. 632— 
29 C.J. p 666 note 49. 

Failnxe to limit 

Special road districts' regularly 
validated bonds, refunded' by issu¬ 
ance of other bonds, were not invalid 
because acts authorizing them did 
not limit amount of bonds or tax to 
support them.—State v. South Lake 
County Special Road and Bridge Dist. 
in Lake County, 198 So. 832, 145 Fla. 
210 . 

Overlapping districts 

Bonds of special road and bridge 
districts regularly created are not 
invalid because districts overlap or 
are overlapped by one or more oth¬ 
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er taxing districts, as creation of 
overlapping taxing districts for pur¬ 
pose of making public improvements 
is matter of legislative discretion, 
which courts will not control, unless 
shown to violate some provisions of 
organic law.—State v. South Lake 
County Special Road and Bridge Dist. 
In Lake County, 198 So. 832, 145 Pla. 
210 —W. J. Howey Co. v. Williams, 

195 So. 181, 142 Fla. 415, rehearing 
denied 195 So. 184, 142 Fla. 562, and 

196 So. 214, 142 Pla. 756. 

Frobibition. inapplicable 

(1) Constitutional provision pro¬ 
hibiting incurring of indebtedness ex¬ 
ceeding income and revenue for year 
does not apply to joint highway dis¬ 
tricts issuing revenue bonds.—Sharp 
V. Joint Highway Dist. No. 6, 296 
P. 841, 111 Cal.App. 81. 

(2) Although constitution forbids 
state bonds for roads, it does not for¬ 
bid or regulate the issuance of dis¬ 
trict road bonds to provide funds for 
construction.—State v. Brevard Coun¬ 
ty, 126 So. 353, 99 Fla. 226. 

Statutes held vaUd 

Ark.—G-reen v. Williams, 278 S.W. 6, 
169 Ark. 1198—Road Improvement 
Dlsts. Nos. 1, 2, and 3 of Dallas 
County V. Crary, 237 S.W. 444, 161 
Ark. 484. 

Cal.—Golden Gate Bridge and High¬ 
way Dist. V. Felt, 5 P.2d 686, 214 
Cal. 308—Sharp v. Joint Highway 
Dist No. 6, 295 P. 841, 111 Cal. 
App. 81. 

Fla.—Taylor v. Williams, 195 So. 176, 
142 Pla. 402, rehearing denied 196 
So. 184, 142 Fla. 562, and 196 So. 
214, 142 Fla. 766. 

Idaho.—Stark v. McLaughlin, 261 P. 
244, 45 Idaho 112. 

Or.—Warren v. Salmon River-Grande 
Ronde Highway Improvement Dist, 
252 P. 562, 120 Or. 408. 

Tex.—San Antonio & A. P. Ry. Co. 
V. State, 95 S.W.2d 680, 128 Tex. 
33. 

49. N.C.—^Franklin Tp. Highway 
Commn. v. Gibson Constr. Co., 87 
S.E. 330, 170 N.a 613. 
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tion may be held m a road district to determine 
whether or not bonds theretofore voted should be 
canceled.5® 

On annexation of a territory to a road district, 
the enlarged territory has been held liable to pay its 
pro rata share of the bonds originally issued by the 
organized district.®! A statute providing for the 
division and apportionment of the assets and lia¬ 
bilities of highway districts divided by the bound¬ 
ary line of a newly created county has been held 
not to require the owners of land in a portion of a 
district so divided, and thereafter attached to an 
adjoining highway district, to pay the entire amount 
of its proportionate indebtedness in the old district, 
and at the same time contribute toward the indebt¬ 
edness of the annexing district which had been in¬ 
curred before the consolidation.®^ The fact that a 


second road district was created by the legislature 
and is participating in the suit does not affect plain¬ 
tiff bondholder’s right to recover on bonds issued by 
the original district.®® 

Payment for highway construction, improvement, 
or repair by improvement bonds or certificates, see 
infra § 204. 

Limitations on the power to issue bonds may be 
and often are imposed by the state constitution and 
by the enabling statute,®^ the most usual being to 
the effect that bonds shall not be issued in excess 
of a certain specified amount,®® or in excess of a 
certain per cent of the assessed valuation of the' 
taxable property in the particular district or local¬ 
ity.®® 

The purposes for which highway bonds may be 


statute oonstraed and held not to. 
repeal prior authorization of district 
commissioners to issue bonds.—Car- 
vllle V. Road Improvement Dlst. No. 

2 of Craighead County, 238 S.W. 777, 
162 Ark. 487. 

SOki Amendment of retnme 

The fact that two of the oflacers of 
a special election for the cancellation 
of a road district bond issue, before 
the result of the election was de¬ 
clared by the commissioners* court, 
amended the returns to show the true 
result, did not avoid the election, 
there being no fraud or bad faith.— 
Hewitt v. Mays, Tez.Civ.App., 263 S. 
W. 610. 

ITotloe 

That the notice for a road district 
election to cancel a bond Issue misde¬ 
scribed the bonds as being forty-year 
bonds, when in fact they were thirty- 
year bonds, did not render the elec¬ 
tion void.—^Hewitt V. Mays, supra, 
numbering of ballots 

Such an election is a special elec¬ 
tion, and it Is immaterial whether or 
not the ballots are numbered.—^Hew- | 
itt V. Mays, supra. 

Submission of proposition 

Where, at the time of the flllng 
of a petition for submission to the 
voters of a road district of the ques¬ 
tion of revocation and cancellation of 
road bonds, the commissioners’ court 
had before it substantial bids for the 
bonds which could be and were le¬ 
gally sold, they were not required 
to order an election under Acts 37th 
Leg.1919. c 38 S 2.—Gibson v. Davis, 
Tex.Civ.App., 236 S.W. 202. 

61. Miss.—^Lincoln County v. Butter¬ 
field, 72 So. 274, 111 Miss. 840. 

62. Idaho.—Oliver v. Wendell High¬ 
way Dlst. of Gooding County. 224 
P. 81, 38 Idaho 635. 

53 . U.S.—William L. Ross & Co, v. 


Road Dlst. No. 4 of Shelby County, 
D.CTex., 27 F.2d 153. 

5^ La.—State ex rel. Abney v. Po¬ 
lice Jury of St. Tammany Parish, 
105 So. 97, 159 La. 53. 

29 C.J. p 666 note 50. 

“Bonded debt” 

(1) Bonds secured by pledge of 
funds sufficient to meet obligations 
without resorting to levying property 
tax do not constitute ‘Tbonded debt,** 
within the meaning of the constitu¬ 
tional limitation.—^Bvans v. Beattie, 
135 S.E. 638, 137 S.C. 496. 

(2) If bonds issued by highway 
district for advancement to state 
highway commission under reim¬ 
bursement agreement constitute 
bonded debt, amount of reimburse¬ 
ment to be made should be offset in 
computing net bonded debt.—Bvans 
V. Beattie, supra. 

OvezlappiiLg drainage distxlot 
Amount of bonds issuable by road 
district is unaffected by issue by 
drainage district overlapping or with¬ 
in road district.—^Payne v. Board of 
Sup’rs of Tallahatchie County, 106 
So. 626, 141 Mlsa 167. 

56. U.S.—Merchants* Nat. Bank v. 
Yancey County, D.C.N.C., 270 F. 
834. 

N.C.—Valleytown Tp. Highway 
Commn. v. Webb, 68 S.R 211, 162 
N.C. 710. 

Statute held valid 

Statute creating highway districts 
and authorizing evidences of indebt¬ 
edness to finance highway construc¬ 
tion was not void as creating exces¬ 
sive “bonded indebtedness'* in view of 
pledge of gasoline and motor vehicle 
taxes.—State v. Moorer, 150 S.E. 269, 
152 S.C. 456, appeal dismissed and 
certiorari denied Johnson v. State 
Highway Commission of Squth Caro¬ 
lina, 60 S.Ct 238, 281 U.S. 691, 74 
L.Hd. 1120. 


66 . Ark.—Thompson v. Boone Coun¬ 
ty Rd. Impr. Dlst. No. 1, 213 S.W. 
386, 139 Ark. 136. 

29 C.J. p 666 note 52. 

Decline in assessed value 

When road bonds have once been 
legally voted, and the issue duly val¬ 
idated, a decline in the assessed val¬ 
ue of the county will afford no 
ground for injunction against the 
issuance of any portion of the bonds. 
—Burns v. Decatur County, 173 S.B. 
127, 178 Ga. 276. 

Xmplled repeal 

Act removing thirty per cent lim¬ 
itation on bond Issues for road con¬ 
struction was not impliedly repealed 
by later acta—^Taylor v, Rogers, 2 
S.W.2d 66, 176 Ark. 166. 

Overlapping districts 

Bond issue for road district was 
not authorized, where overlapping 
territory in district had exceeded its 
limit, and a Judgment authorizing 
bond issue in excess of limit of bond¬ 
ed Indebtedness of overlapping dis¬ 
trict was erroneoua—State ex rel. 
Cassagne v. Police Jury of St Tam¬ 
many Parish, 106 So. 837, 160 La. 230. 

BednotioiL of Issue 

In action to compel police Jury of 
parish to sell bonds for road dis¬ 
trict which would raise bonded in¬ 
debtedness over the ten per cent lim¬ 
it, reduction of bond issue to conform 
with limit of statute could not be 
permitted, in absence of alternative 
allegations of petition or prayer for 
such relief.—State ex rel. Abney v. 
Police Jury of St. Tammany Parish, 
105 So. 97, 159 La. 53. 

Statute construed 

Special act was held to indicate a 
legislative purpose to remove the 
thirty per cent limit of assessed val¬ 
ue of property in the district.—Green 
V. WilUams, 278 S.W. 6, 169 Ark. 
1198. 
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issued are usually specified by statute.®*^ 

State aid. A statute providing that certain funds 
when collected should be used in payment of ob¬ 
ligations theretofore contracted for district road 
purposes does not relieve a road district from its 
primary obligation on its bonds.®® In taking over 
roads constructed by districts to become state roads 
or a part of the state highway system of roads, the 
state, under some statutes, is not obligated to pay 
district road bonds, and such taking over does not 
affect the obligations of road districts to pay the 
principal and interest on bonds issued by them.®® 
Under some statutes the fact that a per cent of 
the cost of the improvement is chargeable to the 
state highway commission does not relieve the 
board of county commissioners of the duty of issu¬ 
ing bonds covering that portion of the cost, and the 
state highway commission is not liable for interest 
on the portion chargeable to it.®® The purpose of a 
statute providing for state aid in paying an im¬ 
provement district’s bonds on a determination of 
the value of improvements expended on continua¬ 
tions of state highways is to determine the amount 
to be donated to the district, and not to limit the 
use of the fund paid to property owners whose 
property fronts on a state highway which has been 
improved by the district.®^ Where an issue of road 
bonds has been duly authorized and validated, any 
constitutional amendment or legislation which de¬ 
prives the county of anticipated aid in the repay¬ 
ment of the indebtedness has been held to afford 


no ground for an injunction against that part of 
the bonds which has not been issued.®® 

Under the statutes in some jurisdictions, the 
state board of administration is a state agency cre¬ 
ated by legislative authority for the more efficient, 
convenient, and orderly handling and administra¬ 
tion of funds which may come into its control for 
application to outstanding district road bonds.®® 
Such board is not the debtor, nor the legal repre¬ 
sentative, of the bondholders.®^ Under such stat¬ 
utes, bondholders have a contractual right enforce¬ 
able against the road district, but they have no 
such right enforceable against the board.®® To all 
intents and purposes, the fund handled by the state 
board constitutes an additional, alternative, supple¬ 
mental, and limited special fund provided for by 
law, to be administered in strict accordance with 
the statute.®® In this special fund, no bondholder 
has the right to participate except as is provided, 
or may be provided, by the statute under which the 
board functions.®^ 

A statute reducing the interest rate paid by the 
state to counties on highway reimbursement bonds 
has been held not to be invalid, since no contractu¬ 
al relationship exists between the state and counties 
and the reimbursement acts are strictly gratui¬ 
tous.®® Also, a county, under such circumstances, 
is merely a political subdivision of the state, and 
any contract between it and the state is not protect¬ 
ed by the constitution from alteration or revoca¬ 
tion.®® 


57. Bonds hM not issnad for lllesral 
purpose, bucIl as for the hulldinsr of 
an exclusively state highway.—State 
ex reL Havana State Bank v. Rodes, 
151 So. 289, 115 Fla. 269. 

58. Va.—Godwin v. Board of Sup’rs 
of Nansemond County, 171 S.H. 521, 
161 Va. 494. 

59. Fla.—State ex rel. Urquhart v. 
Johnson, 145 So. 880, 107 Flai. 624. 

ZTotwithstaadlng state obligation 
Changes In legislative policies rel¬ 
ative to public road construction and 
maintenance, when no provision of 
the Constitution is violated, and con¬ 
tributions by the federal goverment 
to construction or maintenance of 
roads, did not affect obligations of 
special road and bridge districts on 
bonds issued for public road con¬ 
struction, notwithstanding that state 
may be obligated to pay for such 
roads as a state expense if such 
roads are, by statute, taken over by 
state and made a state expense, thus 
rendering it the duty of the leg¬ 
islature to provide for raising rev¬ 
enue to defjray the expense of the 
-state pursuant to the Constitution.— 
W. J. Howey Co. v. Williams, 195 So. 
LSI, 142 Fla. 415, rehearing denied 


195 So. 184, 142 Fla. 562, and 196 
So. 214, 142 Fla. 756. 

90. PaymeiLt at maturity 
Highway commission is required 
to pay principal of bonds which have 
been issued for benefit district high¬ 
ways and apportioned to the com¬ 
mission as such bonds mature.—State 
V. Board of Com’ra of Johnson Coun¬ 
ty, 292 P. 921, 131 Kan. 403. 

61. Ark.—Jackson v. Foster, 94 S.W. 
2d 113, 192 Ark. 712. 

62. Ga—^Bums v. Decatur County, 
173 S.E. 127, 178 Ga, 275. 

63. DlscretioxL 

State board of administration, 
where funds prove insufficient to pay 
principal and Interest on road bonds, 
is vested with some measure of dis¬ 
cretion.—State ex rel. Gillespie v. 
Carlton, 138 So. 612, 103 Fla 810. 
64h Fla—State ex reL Gillespie v. 
Carlton, supra 

65k Fla—State ex rel. Gillespie v. 
Carlton, supra 

6 & Fla—State ex reL Gillespie v. 
Carlton, supra 

67. ‘^Xf tbM board has violated no 
statutory duty, but nevertheless is 
without funds to provide for the pay¬ 
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ment of the principal and interest 
of any of the bonds which come 
within the scope of the statute, and 
the holder of any such bonds falls 
to secure payment and is dissatisfied 
with the provisions of this statute 
set up for his payment, because he 
is unable to get under it sufficient 
funds from the board to pay his de¬ 
mands, the legal remedy still remains 
to such bondholder on his contract, 
and may be asserted by him against 
the county or special road and bridge 
district in default, to the same extent 
as if the state board of administra¬ 
tion had never been created.”—State 
ex rel. Gillespie v. Carlton, 138 So. 
612, 620. 103 Fla. 810. 

OerUfloate of indebtedsiMs 
Holder of improvement district's 
certificates of indebtedness was en¬ 
titled to bondholder’s status and to 
receive funds in administration 
board’s hands on parity with other 
bonds of district.—State ex reL Ar- 
rell V. Johnson, 147 So. 264, 109 Fla. 
263. 

68 L Tenn.—Cunningham v. Broad- 
bent, 147 S.W.2d 408, 177 Tenn. 202. 
69. Tenn.—Cunningham v. Broad- 
bent, supra. 
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Refunding bonds. Under proper statutory au¬ 
thorization, a road district may issue refunding 
honds.'^® The purpose of refunding unmatured 
bonds is to renew the same obligation at reduced 
interest rates.'^l Under some statutes, road district 
refunding bonds are not only obligations in them¬ 
selves for what they purport to be on their face 
and under the statutes pursuant to which they are 
issued, but are authorized extensions and continu¬ 
ations of the obligations represented by the bonds 
that are refunded by them, which original obliga¬ 
tions are not extinguished by, but are merged into, 
the refunding bonds with like force and effect as if 


the original bonds had remained unrefunded by the 
issuance of such refunding bonds.'^^ 

(2) Preliminary Proceedings 
There must be substantial compliance with proceed¬ 
ings preliminary to Issuing bonds, such as a bond elec¬ 
tion. 

The legislature may, in the absence of constitu¬ 
tional restriction, authorize the creation of a bond 
issue without a vote of the people, and, in the ab¬ 
sence of such requirement, no election is neces- 
sary.78 However, an election is often required,*^^ 
and in such case there must be a substantial com¬ 
pliance with the statutory requirements^^ 


70. Fla.—State v. Halifax Special 
Hoad and Bridge Diet, of Volusia 
County, 171 So. 802, 126 Fla. 461. 
D^lablUty for servlceB 
In action against a county road 
and bridge district and its refund¬ 
ing agent to recover for services 
rendered in connection with bond re¬ 
funding program, where services 
were performed at request of dis¬ 
trict or at request of agent, but al¬ 
ways with knowledge and consent of 
both parties and the services benefit¬ 
ed both parties. Joint liability of 
district and refunding agent was es¬ 
tablished. Where such service was 
common to, and In the Interest of, 
road district and its refunding agent, 
the interests of the district and the 
agent were not ''antagonistic” and 
did not prevent recovery for services 
performed on the ground that plain¬ 
tiff could not represent both defend¬ 
ants.—Fd C. Wright & Co. v. Adkins, 
Fla., 12 So.2d 296. 

Proceeds of original honds 
Regarding refunding of highway 
district bonds, court would presume 
that none of proceeds of original 
road bonds were used for highways 
where road district never received 
part of proceeds and record did not 
disclose what was done with amount 
received.—^Road Dlst No. 4, Shelby 
County, V. Allred, 68 S.W.2d 164, 123 
Tex. 77. 

3ftefiindlii«r to landowners 
The legislature has power to au¬ 
thorize a refunding bond issue for 
the Indebtedness of a highway dis¬ 
trict, but it does not have power to 
authorize repayment or refunding to 
the landowners of assessments which 
they have already paid If such as¬ 
sessments were valid.—^Road Im¬ 
provement Dlst. No. 7 V. Dillard, 9 
S.W.2d 776, 177 Ark. 1194. 
Sesolntlon 

The resolution of county commis¬ 
sioners authorizing the Issuance of 
refunding bonds should not be am¬ 
biguous as to the burden to be placed 
on the taxpayers by the refunding 
bonds.—Outman v. Cone, 192 So. 611, 
141 Fla. 196. 

39C.J.S.—71 


statute held not repealed 
Ark.—Cordell v. Kent, 295 S.W. 404, 
174 Ark. 503. 

71. Fla.—Outman v. Cone, 192 So. 

611, 141 Fla. 196. 

Canceled call 

Where option to call road and 
bridge bonds contained no limitation 
on how many times the bonds might 
be called, the fact that road and 
bridge district canceled call on out¬ 
standing bonds before entry of final 
decree validating refunding bonds 
did not Invalidate the refunding 
bond issue on the theory that orig¬ 
inal bonds were no longer subject to 
call.—Sheats v. Cocoa Beach Special 
Road and Bridge District, Brevard 
County, 4 So.2d 861, 148 Fla. 696. 

The proceeds of refunding bonds 
Issued on behalf of special tax road 
and bridge districts in Hillsborough 
County must be used exclusively to 
discharge old bonds and may not be 
used otherwise, and the fact that re¬ 
funding bonds sell at a premium has 
no effect on such rule.—State v. 
Northeast Tampa Special Road and 
Bridge Dist. of Hillsborough County, 
3 So.2d 481, 148 Fla. 14. 

72- Fla.—State ex reL Pinellas 

County V. Sholtz, 166 So. 736, 116 
Fla. 661. 

73. Colo.—^Mllheim v. Moffat Tun¬ 
nel Improvement Dlst., 211 P. 649, 
72 Colo. 268. 

29 CJ. p 567 notes 64, 65. 

Constitutioiial restrictiou held liu 
applicable to Joint highway district. 
—Joint Highway Dist No. 13 v. Hln- 
man, 32 P.2d 144, 220 Cal. 678. 

Statute requiring election held In^ 
applicable to a highway district 
which had entered Into construction 
contracts and issued bonds prior to 
passage of act—Massey v. Arkansas 
& Missouri Highway Dlst in Pulaski 
County, 269 S.W. 887, 163 Ark. 63— 
Walker v. Culbertson, 268 S.W. 990, 
168 Ark. 346. 

7 ^ BefUndiag bonds, attaching new 
and additional, or more burden¬ 
some, terms, must be approved by 
the freeholders.—^Taylor v. Williams, 
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195 So. 175, 142 Fla. 402, rehearing 
denied 195 So. 184, 142 Fla. 662, and 

196 So. 214, 142 Fla. 756—Outman v. 
Cone. 192 So. 611, 141 Fla. 196. 

Second Issue 

Only election and not petition was 
necessary for second issue of bonds 
of road district—^Payne v. Board of 
Sup'rs of Tallahatchie County, 106 
So. 625, 141 Miss. 167. 

75. Ark.—^Road Improvement Dist 
No. 2 of Lonoke County v. Shifflett, 
273 S.W. 1034, 169 Ark. 179. 
Tex.—^Road Dist No. 8, Jackson 
County, V. Pollard, 14 S.W.2d 67, 
118 Tex. 265—King v. Falls Coun¬ 
ty. Clv.App., 42 S.W.2d 481—Rob¬ 
inson V. Bostrom, Civ.App., 21 S. 
W.2d 680. 

29 C.J. p 567 note 67. 

Contest 

(1) A county court, acting Judi¬ 
cially, cannot entertain and conduct 
a contest in a road bond election.— 
State V. Wood County Court, 120 S. 
B. 767, 95 W.Va. 263. 

(2) The election can be contested 
only on statutory grounds, and no is¬ 
sue as to the acts of the commis¬ 
sioners' court can be considered, and 
the validity of the formation of the 
district cannot be questioned.—^War¬ 
ren V. Robinson, Tex.Civ.App., 32 S. 
W.2d 871. 

(3) Where the court finds that the 
election failed to carry, under some 
statutes it is not Improper for the 
court to declare the district void.— 
Baskin v. Walschak, Tex.Clv.App., 
202 S.W. 747. 

Duty to oall 

If a petition to establish a road 
district is signed by the requisite 
number of resident property taxpay¬ 
ing voters and the other legal re¬ 
quirements are complied with, it is 
the duty of the commissioners' court, 
in the absence of fraud, to call an 
election, irrespective of the reasons 
which impelled those drawing up the 
petition in the determination of the 
boundaries.—^Huggins v. Vaden, Tex. 
Civ.App., 259 S.W. 204. 
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A bond election creates a status analogous to a 
contractual relation between the road district and 
the landownersApparently, bonds which are is¬ 
sued under a statutory amendment subsequent to the 
election, making basic changes in the conditions of 


the authorization of the bonds, are invalid.An 
amendment, however, which merely clarifies an am¬ 
biguity in the earlier law,^® or which is merely pro¬ 
cedural in character,*^® will not invalidate bonds is¬ 
sued thereunder, particularly where no extra bur- 


Frand. 

(1) That member of state highway 
commission promised, prior to bond 
election, that location of highway 
would not be changed showed no 
fraud by county officers acquiescing 
therein.—Camp v. Thomas, Tex.Civ. 
App., 26 S.W.2d 470, error refused. 

(2) Fraud could not be predicated 
on mere exercise of right to petition 
for election for bond issue.—^Meurer 
V. Hooper, Tex.Clv.App., 271 S.W. 172. 

Xrregularttles In the manner of 
conducting the election will not In¬ 
validate it. 

III.—^Natural Products Co. v. Du 

Page County, 145 N.F. 298. 814 111. 

74. 

Tex—^Duddlesten v. Robinson, Civ. 

App., 32 S.W.2d 695—Coward v. 

Williams, Clv.App.. 4 S.W.2d 249. 
llEaJoEity of electors 

Bonds of a road district are not 
shown to be Invalid on the theory of 
not being voted by a majority of 
qualified electors where the return of 
the election commission showed one 
hundred forty nine votes for and 
one hundred twelve votes against is¬ 
sue, notwithstanding that the order 
for election recited that there were 
one hundred eighty qualified electors. 
—Board of Supers of Prentiss Coun¬ 
ty for Boonevllle and Burton Good 
Roads Dist. v. Holley, 106 So. 644, 
141 Miss. 482. 

ITotioe 

(1) Where the only newspaper 
published in parish road district had 
missed some of Its weekly publlcs/- 
tions, and there was no assurance 
that It would be published regularly 
during period In which notice or call 
for election authorizing bond issue 
would have to be published or dur¬ 
ing period In which result of elec¬ 
tion would have to be promulgated, 
publishing of notice and result of 
election In police Jursr's official Jour¬ 
nal which had a circulation through¬ 
out district as well as In all other 
parts of parish was a valid and suffi¬ 
cient publication under statute.— 
Carnahan v. Police Jury of Calcasieu 
Parish, 6 So.2d 766, 199 La. 262. 

(2) Where a road district has 
been regularly created, the notice of 
bond issue election designating the 
district by the name by which the 
district was designated In the order 
creating it wcus sufficient.—Hays v. 
Lafayette County, 91 So. 196, 128 
Miss. 548. 

(8) Notice that It was its purpose 
to issue road bonds of such district 
under a particular statute was not 


void for failure to specify the pur-| 
pose of the bonds and amount pro¬ 
posed to be Issued.—^Hays v. Lafay¬ 
ette County, supra. 

Order 

(1) A commissioners' court order 
for an election to issue bonds to con¬ 
struct two roads therein described 
was not Invalid as limiting the gen¬ 
eral purpose, outlined In the peti¬ 
tion, of constructing and maintaining 
‘'paved roads and turnpikes, or In aid 
thereof,” especially In view of the 
commissioners’ testimony as to their 
Intention to build other roads If 
there was any money left.—^Huggins 

V. Vaden, TexCiv.App., 259 S.W. 204. 

(2) Although the petition for the 
establishing of a road district and 
the holding of a road bond election 
designated that the proceeds will be 
used for the maintenance of roads 
generally, the order of the commis¬ 
sioners’ court for a bond election 
for the construction of two desig¬ 
nated roads was valid, as It Is left 
to the commissioners' discretion as 
to what roads shall be constructed, 
and the designation of the roads to 
be improved prior to the election Is 
to be commended.—^Huggins v. Vad¬ 
en, Tex.Clv.App., 258 S.W. 877. 

(8) Order of commissioners for 
election, when reasonably construed 
was held expressly and exclusively 
to confine the election to the bound¬ 
aries of the proposed district.—^Rob¬ 
ertson V. Key, Tex.Clv.App., 240 S. 

W. 1018. 

(4) Posting of order submitting 
proposition to voters was held suffi¬ 
cient.—^Vineyard v. Roane County 
Court, 114 S.B. 880, 92 W.Va. 61. 

Flans, spedfloatloBs, and estimates 
by the state highway commission 
may be furnished at the time of the 
letting of construction contracts, and 
they are not conditions precedent to 
a vote for bonds.—^Natural Products 
Co. V. Du Page County, 146 N.B. 298, 
814 BL 74. 

Quallfloation of Voters 

(1) Vote of one bom In Mexico 
who had only procured first natural¬ 
ization papers, and vote of one liv¬ 
ing outside the district were prop¬ 
erly rejected.—Coward v. Williams, 
Tex.Clv.App., 4 S.W.2d 249. 

(2) Qualified voter has right to 
vote at road district bond election, 
regardless of who has paid his poll 
tax.—Warren v. Robinson, TexCiv. 
App., 32 S.W.2d 871. 

Surplusage on, ticket 

Election commissioners were un¬ 
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authorized to put on ticket for road 
bond Issue additional or conditional 
matter, and any such matter Is sur¬ 
plusage.—^Board of Sup’rs of Quit- 
man County V. Self, 126 So. 828, 166 
Miss. 273. 

Termini of road 

When petitioners In their petition 
fixed definitely but one of the termi¬ 
ni of a proposed road, or both only 
In a general way, and the voters ap¬ 
proved the proposition by a vote au¬ 
thorizing bonds for the construction 
thereof, they will be regarded as 
having left to the discretion of the 
county court the determination of 
the exact location of the terminus 
not fixed, and of the road between 
the points so determined.—^Vineyard 
V. Roane County Court, 114 S.E. 380, 
92 W.Va. 61. 

The returns of a vote In a road 
bond election are to be canvassed 
and the result ascertained and certi¬ 
fied by the commissioners of the 
county court sitting as a board of 
canvassers. The result so ascertain¬ 
ed is to be certified to the county 
court for entry on Its record, in or¬ 
der that proper action may be taken 
thereon.—State v. Wood County 
Court, 120 S.E. 767, 96 W.Va. 263. 

76. U.S.—Garland Co. v. Filmer, D. 
C.Cal., 1 F.Supp. 8. 

Cal.—Golden Gate Bridge and High¬ 
way Diet, V. Filmer, 21 P.2d 112, 
217 Cal. 764, 91 A.L.R. 1. 

Tex—^Wright v. Allen, Clv.App., 267 
S.W. 980. 

Bffeot of limitation. In order for elec- 
tion 

Provision In county court’s order 
of submission, that committee of 
citizens should act with court In se¬ 
lecting kind of road Improvement, 
vested such choice in committee and 
required county court’s action to car¬ 
ry such decision Into effect.—State v. 
Kanawha County Court, 148 S.H. 674, 
105 W.Va. 689. 

77. U.S.—Garland Co. v. Filmer, D. 
C.Cal., 1 F.Supp. 8. 

Cal,—Golden Gate Bridge and High¬ 
way Dlst v. Pelt, 5 P.2d 685, 214 
Cal. 308. 

7a U.S.—Garland Co. v. Filmer, D. 

C.Cal., 1 F.Supp. 8. 

79. Zadlcation of preferential fund 
from which interest during construc¬ 
tion Is to be paid cannot be deemed 
to imply a repudiation of the obli¬ 
gation to pay interest save in the 
manner indicated so as to Invalidate 
bonds issued under such amendment. 
—Golden Gate Bridge and Highway 
Dist. V. Felt, 6 P.2d 586, 214 Cal. 808. 
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den is placed on the landowners thereby.*® The lo¬ 
cation of the proposed highway is within the pro¬ 
tection of the contract created by the bond elec¬ 
tion,*^ and in the absence of a reservation of such 
right,** the location of the highway must substan¬ 
tially conform to that authorized by the election.** 
Property owners, however, have no contractual 
right arising from such election to the designation 
of a part of the road as a state highway.*^ 

Ascertainment of approximate cost, A substan¬ 
tial compliance with a statute requiring the county 
court, through an engineer, to ascertain the approx¬ 
imate extent and probable cost of the proposed im¬ 
provement is sufficient.*® 

Hearing, A state law authorizing a road body 
to issue bonds need not provide taxpayers with an 
opportunity to be heard.*® 


(3) Form, Requisites, and Negotiability 

The bonds must comply with statutory requirements 
as to form and requisites. 

There must be a substantial compliance with ap¬ 
plicable constitutional and statutory provisions as 
to form, etc., of highway bonds,*^ such as provi¬ 
sions relating to interest** and the time of maturi¬ 
ty.** Road bonds should not contain misleading 
statements.*® The fact, however, that highway 
bonds in their recitals of authority through inad¬ 
vertence recite the wrong authorizing act does not 
affect the validity of the bonds, if as a matter of 
fact authority for their issue does exist.®l 

Negotiability, In some jurisdictions properly 
validated highway bonds are negotiable instru¬ 
ments and in the hands of holders in due course 


Kno^edffe of law 

Electors voting on the proposition 
are presumed to have been familiar 
with the statute, so that although 
the proposition specified that inter¬ 
est shall be paid out of the proceeds, 
they knew that the bonds were to be 
the general obligations of the dis¬ 
trict supported by taxation. Conse¬ 
quently, an amendment to the statute 
subsequent to the election that the 
interest on the bonds during con¬ 
struction should be paid by funds 
raised by taxation did not Invalidate 
bonds issued thereunder.—Golden 
Gate Bridge and Highway Dlst v. 
Felt, supra. 

sa Distribution of surplus revenues 

An amendment changing the meth¬ 
od of distribution of surplus reve¬ 
nues cannot Injure the taxpayers.— 
Golden Gate Bridge and Highway 
DisL V. Felt, supra. 

81. Tex.—^Wright v. Allen, Clv.App., 

267 S.W. 980. 

Zn absence of definite identUlcatloa 
of the specific road to be improved, 
a discretion exists in the commis¬ 
sioner's court as to which of two or 
more routes may be followed be¬ 
tween control points named in the 
pre-election orders.—Bletcher v. Ely, 
Tex.Clv.App., 53 S.W.2d 817, error 
refused. 

m detezmlnlng location of biglu 
way named but not described In pre¬ 
election order fixing purpose for 
which proceeds of bond Issue were to 
be used, the maxim. “That Is cer¬ 
tain which can be m^e certain," ap¬ 
plies where diversion Is charged.— 
Fletcher v. Ely, supra. 

88 . PreSleotion. orders entered by 
the commissioner’s court must be 
treated as a contract between the 
commissioner’s court and the electo- 
rata Substantial compliance with 
such orders is sufl^lclent, particularly 
where the right to make changes In 


the location of the roads is expressly 
reserved.—Wright v. Allen, Tex.Civ. 
App.. 267 S.W. 980. 

83. Tex—^Wright v. Allen, supra. 

Substantial, rather than literal, 
performance is all that is required.— 
Fletcher v. Ely, TexCiv.App., 63 S. 
W.2d 817, error refused. 

84u Tex—^Elliott V. Ely, Clv.App., 
68 S.W.2d 839, error refused. 

85. W.Va.—In re Hlckenboatom, 120 
S.E. 785, 96 W.Va. 248. 

80. U.S.—St. Louis & S. W. Ry. Co. 
V. Nattln, La., 48 S.Ct. 438. 277 U. 
S. 167, 72 L.Ed. 830, affirming. D. 
G, 27 P.2d 766. 

87- Cal.—Joint Highway Dist. No. 
13 V. Hlnman, 32 P.2d 344. 220 Cal. 
678. 

Fla.—State v. Broward County, 126 
So. 491, 99 Fla. 383. 

SSL Fla.—^Taylor v. Williams, 195 
So. 184, 142 Fla. 662. denying re¬ 
hearing 196 So. 176, 142 Fla. 402, 
rehearing denied 196 So. 214, 142 
Fla. 766—W. J. Howey Co. v. Wil¬ 
liams, 196 So. 184, 142 Fla. 562, 
denying rehearing 196 So. 181, 142 
Fla. 416, rehearing denied 196 So. 
214, 142 Fla. 766—State v. Broward 
County, 126 So. 491, 99 Fla. 383. 
Oonstruotlon of agreements 
Agrreement of investment company 
to purchase highway improvement 
district’s bonds should be considered 
with contemporaneous agreement to 
pay Investment company for serv¬ 
ices of its attorneys, and an agree¬ 
ment that highway improvement dis¬ 
trict should sell bonds to investment 
company at par, and should pay ten 
per cent of bonds for services of in¬ 
vestment company’s attorneys, was 
void, where such compensation ren¬ 
dered the interest rate in excess of 
the statutory limitation.—^Hattrem- 
Nelson & Co. v. Salmon River-Grande 

1123 


Ronde Highway Improvement Dlst., 
285 P. 231, 132 Or. 297. 

XiOglBlature has power to limit the 
amount of interest that can be al¬ 
lowed on bonds of a road district.— 
Stokes V. Paschall, TexCiv.App., 243 
S.W. 611. 

Befn,Tiding bonds 

Provisions In special road and 
bridge district refunding bonds that 
they shall revert to and bear rate of 
Interest borne by original bonds on 
default in compliance with certain 
covenants and conditions therein are 
valid.—State v. Special Road & 
Bridge Dlst., No. 4 of DeSoto County, 
182 So. 688, 183 Fla. 119. 

89. Fla.—^Taylor v. Williams, 196 
So. 184, 142 Fla. 662, denying re¬ 
hearing 195 So. 176, 142 Fla. 402, 
rehearing denied 196 So. 214, 142 
Fla. 766—W. J. Howey Co. v. Wil¬ 
liams, 195 So. 184, 142 Fla. 662, 
denying rehearing 195 So. 181, 142 
Fla. 415, rehearing denied 196 So. 
214, 142 Fla. 766. 

Thirty days 

Where the words used to limit the 
time within which the bonds to be 
issued must mature are “thirty 
days," there is no ambiguity in the 
words used. The court has no right 
or authority to strike out of the act 
words which have a definite and well 
known meaning and substitute in 
lieu thereof other words which the 
court might assume would express 
the more reasonable intent of the 
legislature.—Osborne v. Simpson, 114 
So. 648, 94 Fla. 793. 

90. Tex.—Road Diet No. 4 Shelby 
County V. Allred, 68 S.W.2d 164, 
123 Tex. 77. 

91. Mo.—Lewis W. Thompson & Co. 

V. Conran-Gldeon Special Road 
Dist. of New Madrid County, 19 S. 

W. 2d 1049, 828 Mo. 968. 
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they are prima facie valid, subject only to the de¬ 
fense of forgery or fraud.® 2 

(4) Issuance and Disposition 

Highway bonds must be issued and disposed of In 
accordance with applicable statutory provisions. A high, 
way body has no right to use the proceeds of bonds for 
unauthorized purposes. 


In issuing bonds, highway districts and similar 
bodies must proceed according to the statutes rela¬ 
tive thereto,®® and an illegal issuance of highway 
bonds will be enjoined.®^ Thus, there must be a 
compliance with statutory provisions prohibiting 
the sale of bonds below par,®® although in the ab- 


92. U.S.—Road Diet. No. 4 of Shel¬ 
by County, Tex. v. Home Bank & 
Trust Co., C.C.A.Tex., 5 F.2d 626, 
certiorari denied 46 S.CL 22, 269 IT. 
S. 563, 70 L.Bd. 413. 

Tex.—Road Dist. No. 2, Colorado 
County V. Gregory, Civ.App., 120 
S.W.2d 859. 

93. Ark.—Lewelling & Price-Wil¬ 
liams V. St. Francis Road Improve¬ 
ment Dist. No. 1, 260 S.W. 1, 158 
Ark. 91. 

Fla.—Stewart v. New Smyma-Coro- 
nado Beach Special Road & Bridge 
Dist. in Volusia County, 182 So. 
636, 100 Fla. 823—State v. Bro¬ 
ward County, 126 So. 491, 99 Fla. 
383—State v. Simpson, 114 So. 642, 
94 Fla. 789. 

Miss.—^De Soto County v. Stranahan, 
Harris & Oatls, 181 So. 640, 159 
Miss. 23—^Board of Sup'rs of Pren- 
tls County for Boonevllle and Bur¬ 
ton Good Roads Dist v. Holley, 106 
So. 644, 141 Mlsa 432—Board of 
Sup'rs of Lafayette Comity v. 
Parks, 96 So. 466, 132 Mlsa 762. 
Appointment of fiscal ocrent 
Where the statute authorizes the 
naming of a fiscal agent only to re¬ 
ceive the proceeds of the sale of the 
bonds, a stipulation in a hid naming 
a fiscal agent for other purposes is 
unauthorized.—^French v. PoUce Jury 
of Catahoula Parish, 161 So. 767, 178 
La. 449. 

Contingent Md 

That a bid for the purchase of 
road bonds is contingent on the 
award to the bidders of the contract 
to construct the road is no legal ob¬ 
stacle to consummation of the sale 
of the bonds to them, where they bid 
a sum above the market value there¬ 
of, and their bid for the construction 
of the road was the lowest and best 
obtainable, and not above the sums 
usually prevailing for such work.— 
Gibson V. Davis, Tex.Clv.App., 236 S. 
W. 202. 

Delivery 

Issuance of bonds by special road 
district was not complete until de¬ 
livery.—Johnson V. Underwood, 24 S. 
W.2d 133, 324 Mo. 679. 

Di^ty to Issue 

(1) In order to provide funds to 
pay the cost of paving the highway, 
the board of county commissioners 
must issue and sell bonds for the 
full amount of the cost of the im¬ 
provement.—State V. Board of Com'rs 
of Leavenworth County, 279 P. 10, 


rl28 Kan. 463, denying motion 246 P. 
1061, 121 Kan. 148, and 268 P. 837, 
126 Kan. 671. 

( 2 ) These bonds shall be issued 
and sold as soon as the contract 
price for the Improvement la deter¬ 
mined by the state highway commis¬ 
sion.—State V. Board of Com’rs of 
Johnson County, 292 P. 921, 131 Kan. 
408. 

Ofilolal aotlon 

The law contemplates that all offi¬ 
cial authority, duties, and functions 
shall be exercised and performed by 
duly commissioned officers; the dele¬ 
gation of official authority, duties, or 
ftinctlons by officials to nonofficials 
la not permitted.—W. J. Howey Co. v. 
Williams, 196 So. 181, 142 Fla. 416, 
rehearing denied 196 So. 184, 142 Fla. 
562, and 196 So. 214, 142 Fla. 756— 
Taylor v. Williams, 195 So. 176, 142 
Fla. 402, rehearing denied 195 So. 184, 
142 Fla. 662, and 196 So. 214, 142 Fla. 
756. 

94. Fla.—-Pierce v. Isaac, 184 So. 

669, 136 Fla. lOL 
By rallzood 

Issuance of highway district bonds 
will be enjoined as confiscatory at 
Instance of railroad company, where 
it appears such road would serve 
no substantial local need, that dis¬ 
trict was sparsely inhabited contain¬ 
ing little cultivated land, and that 
railroad whose property comprised 
most of taxable property of district 
would have to pay almost entire cost 
of building such road.—^Yale High¬ 
way Dist V. Oregon Short Line R. 
Co., aC.A.Idaho, 8 F.2d 676, 48 A.L.R. 
494—Klmama Highway Dist v. Ore¬ 
gon Short Line R. Co., C.C.A.Idaho, 
298 F. 481, affirming, D.C., Oregon 
Short Line H. Co. v. Klmama BUgh- 
way Dist, 287 F. 784. 

Oonfisoatoxy tax 

The issuance of bonds will not be 
enjoined as imposing a confiscatory 
tax where the betterments assessed 
are In excess of the bond Issue, and 
the landowners have permitted the 
assessment to become final without 
protesting.—Swan v. Ozark Trail 
Road Improvement Dist, 277 S.W. 
342, 169 Ark. 987. 

96. OouvezslOB. 

(1) Where commissioner’s court 
'refused to deliver special road dis¬ 
trict bonds to contractor to be sold 
below par, until execution of indem¬ 
nity bond, execution by surety of In¬ 
demnity bond, together with agree¬ 
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ment giving contractor and surety 
joint control of bond, rendered con¬ 
tractor and surety jointly liable for 
conversion of bonds when they were 
sold below par in violation of statute. 
The measure of damages under such 
circumstances is the par value of the 
bonds, and where the vote and the 
Issuance of the bonds were valid and 
in compliance with the law, the 
bonds were not invalidated, so as to 
prevent recovery against contractor 
and surety for their conversion.— 
American Surety Co. of New York 

V. Hill County, Tex.Com.App., 267 
S.W. 265, affirming, Civ.App., 254 S. 

W. 241. 

(2) In a county’s action for con¬ 
version of road district bonds sold 
below par, the burden was on defend¬ 
ants, if they desired to avail them¬ 
selves of the defense that the coun¬ 
ty could have purchased the bonds 
for less than par, to make such 
showing.—^American Surety Co. of 
New York v. Hill County, Tex.Clv. 
App., 254 S.W. 241, affirmed, Com. 
App., 267 S.W. 265. 

Expenses tnddent to Issnaaoe 

Under a statute providing that 
bonds shall be sold at not less than 
their par value, provided expenses 
incident to the issuance of bonds 
may be paid from the proceeds. If 
the commissioner’s court, in the ex¬ 
ercise of a sound discretion, finds It 
reasonably necessary to employ bond 
brokers to aid In the sale of bonds, 
they may do so and may lawfully 
pay a reasonable commission out of 
the proceeds of the bonds so- sold. 
Such a contract with a broker is not 
a sale of the bonds, but simply an 
agreement to find a purchaser. The 
commissioner’s court, however, is 
not authorized to fix an unreasonable 
and exorbitant brokerage fee as an 
indirect method of selling the bonds 
at less than their par value.—Stokes 
V. Paschall, Tex.Clv.App., 243 S.W. 
611. 

invalidity of agreement 

Where statute authorizing Issuance 
of bonds provided that they should 
be sold at not less than par, an 
agreement of a road Improvement 
district to refund an amount paid to 
bond bidder by contractors, in or¬ 
der that they could bid and offer par 
value for the bonds, was void and 
unenforceable.—^Lewelling & Price- 
Williams V. St Francis Road Im¬ 
provement Dist No. 1 , 260 S.W. 1, 
158 Ark. 91. 
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scnce of statutory prohibition bonds may be sold 
for less than par.®® 

In the absence of restriction,®*^ the serial amount 
and times of issuance of the bonds are within the 
discretion of the board.®® 

General rules apply with respect to the rights and 
liabilities of the parties to a contract to purchase 
bonds from a highway district.®® Contracts for the 
sale of bonds made prior to the election authoriz¬ 
ing the issuance and sale of bonds,^ or before the 
assessment of benefits,® have been held to be pre¬ 
mature and not binding on either party, and a sub¬ 
sequent ratification can be effective only by the 


concurring acts of the parties.® A contract for the 
sale of bonds by the district at an unreasonable dis¬ 
count is improvident and unenforceable.^ Some 
statutes limit the time within which a purchaser of 
highway bonds can sue to annul his contract to pur¬ 
chase.® Where a statute provides that the bonds 
should be sold to the highest bidder for cash, a sale 
and purchase of the bonds on credit or deferred in¬ 
stallment pa 3 mients are void; but it does not follow 
that the purchaser is, in consequence of that fact, 
entirely relieved from any liability to pay for the 
bonds, as he may be liable in debt.® Purchasers of 
the bonds are not entitled to a rescission of their 
contracts of purchase on the ground that the stat- 


96. Beason for mle 

*The board of directors may sell 
or dispose of the bonds at such times 
or in such manner as It may deem 
to be to the public Interest"—Gold¬ 
en Gate Bridge and Highway Dlst. v. 
Filmer, 21 P.2d 112. 113, 217 Cal. 754, 
91 A.li.11. 1. 

■^ata of Interest,” contemplated 
by statute and proposition, submitted 
to bridge district electors, to issue 
bonds ^‘bearing interest not exceed¬ 
ing 6 %.” was held to be coupon rate, 
not rate of yield to bond purchasers. 
—Golden Gate Bridge and Highway 
Dlst V. Fllmer, 21 P.2d 112, 217 Cal. 
764, 91 A.1-.R, 1. 

97. N.C.—^Franklin Tp. Highway 
Commn. v. Gibson Gonstr. Co., 87 
S.K 380, 170 N.a 513. 

9& K.G.—^Ashe County Hoad Comrs. 
V. Ashe Bank; 107 S.EL 245, 181 N. 
C. 347. 

99. Ark.—St Francis County Hoad 
Impr. Dlst No. 2 v. Southern Trust 
Co.. 207 S.W. 62, 136 Ark. 624. 

29 C.J. p 666 note 48 [c]. 

Amendment of statute 
Contract to purchase the entire an¬ 
ticipated bond Issue of road Improve¬ 
ment district, estimated to be a stat¬ 
ed sum, “or as much more as the 
district may require," for the Im¬ 
provement, was terminated by 
amendment of the authorizing stat¬ 
ute, removing certain limitations aa 
to the cost of the Improvement, pro¬ 
viding for the Improvement of addi¬ 
tional roads and for the surfacing 
only of roads designated by the com¬ 
missioner, instead of all roads, since 
such amendment effected a change In 
the contract by the legislature on be¬ 
half of the district without purchas¬ 
er's consent, thereby discharging 
purchaser from his obligation.— 
Western Randolph County Hoad Im¬ 
provement Dlst. V. Clifford, 233 S.W. 
914, 160 Ark. 94. 

Jozy questloiL | 

In an action against highway dis¬ 
trict on warrant by payee's trans¬ 
feree In which th«^ district counter¬ 


claimed for breach of contract to' 
purchase bonds, question of whether 
payee made the contract to purchase 
the bonds on his own behalf or as 
transferee's agent was held for Jury. 
—Western Lawrence County Road 
Improvement Dlst. v. Prledman- 
D’Oench Bond Co., 258 S.W. 378, 162 
Ark. 362. 

Fart performanoe 

Highway district's executory con¬ 
tract for the sale of bonds, if void 
for want of power in such district 
to enter into such a contract, became 
a complete and binding contract on 
part performance thereof by pur¬ 
chaser's substantial payment, to be 
applied in partial discharge of the 
obllgratlon assumed.—Westem Law¬ 
rence County Hoad Improvement 
Dlst V. Frledman-D’Oench Bond Co., 
supra. 

Recovery 

( 1 ) On breach of contract to pur¬ 
chase bonds, highway district could 
recover the difference between the 
market price of the bonds on the 
date when first advised that bonds 
would not be- accepted and the con¬ 
tract price which the purchaser had 
agreed to pay, together with the ex¬ 
pense connected with the prepara¬ 
tion and issuance of the second bond 
Issue mada necessary by purchaser's 
default, after allowing the purchaser 
credit for advance made on purchase 
prlca—^Western Lawrence County 
Road Improvement Dlst. v. Frled- 
man-D'Oench Bond Co., supra. 

(2) In an action on road district's 
warrant, issued for advance made on 
purchase price in which the district 
counterclaimed for breach of con¬ 
tract to purchase bonds and admitted 
Its liability to plaintiff for the 
amount of the warrant, Jury could 
not refuse to deduct the amount of 
the warrant from damages sustained 
by district because of breach of 
contract to purchase bonds, on theo¬ 
ry that the plaintiff had no right to 
recover the advance made because of 
Its default In refusing to accept 
bonds.—^Western Lawrence County 1 
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Road Improvement Dlst. v. Fried- 
man-D’Oench Bond Co., supra. 

1 . Assignee of alleged purchaser of 
highway district bond Issue from 
board of supervisors prior to election 
authorizing bond Issue acquired no 
rights under assignment.—^De Soto 
County v. Stranahan, Harris A Oatis, 
181 So. 640, 159 Miss. 23. 

2. Ark.—^Western Lawrence County 
Hoad Improvement Dlst. v. Frled- 
man-D'Oench Bond Co., 258 S.W. 
378, 162 Ark. 362—^Western Ran¬ 
dolph County Hoad Improvement 
Dlst V. Clifford, 233 S.W. 914, 150 
Ark. 94. 

3. Alleged Joint contract for pur¬ 
chase of highway district bond Is¬ 
sue from board of supervisors was 
not ratified by subsequent order ac¬ 
cepting Individual bid.—De Soto 
County V. Stranahan, Harris & Oatis, 
131 So. 640, 169 Miss. 23. 

To constitute xatlfloatlon there 
must be a distinct recognition of the 
existence of the prematurely made 
contract after the assessment of 
benefits, but part performance or a 
reSxecutlon of the contract Is not 
necessary. The district, by insist¬ 
ing that contract for sale of bonds 
should be performed by buyer, rati¬ 
fied such contract.—^Western Law¬ 
rence County Road Improvement 
Dlst. V. Frledman-D’Oench Bond Co., 
258 S.W. 378, 162 Ark. 362. 

Jozy question 

Question as to whether or not 
contract was ratified was held for 
Jury.—Western Lawrence County 
Road Improvement Dlst v. Pried- 
man-D’Oench Bond Co., supra. 

A Ark.—^Road Improvement Dlst. 
No. 7 V. Dillard, 9 S.W.2d 776, 177 
Ark. 1194. 

5. La.—Cleaver, Vass & Co. v. Con¬ 
solidated Road Dlst A of Cameron 
Parish. 117 So. 783, 166 La. 711. 

6 . Tex.—^People's Guaranty State 
Bank v. Castle^ Civ.App., 218 S.W. 
619. 
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ute tmder which the district was organized and the 
bonds were issued is invalid, where the district af¬ 
firms its validity and has met all payments at ma¬ 
turity and where the right of any person to ques¬ 
tion the validity of the district has been lost^ 

Disposition of proceeds as highway funds is dis¬ 
cussed infra § 176. 

(5) Validity, Contest, Confirmation 

The validity of bonds ordinarily depends on the con- 
etitutlonal and statutory provisions In existence at the 
time of their issuance. In a proper case bonds may be 
validated by statute, and In aome jurisdictions statutes 
provide for proceedings to confirm the validity of bonds 
before their issuance. 

‘ The validity of bonds of a highway district or 
other highway body depends on the constitutional 
and statutory provisions in existence at the time of 
their issuance.® The requirements of the statute 
conferring the authority must be substantially com¬ 


plied with in all material particulars or the bonds 
will not be valid, in the absence of a validating stat¬ 
ute.® However, mere irregularities will not invaU 
idate the bonds,i® especially where they have 
reached the hands of purchasers for value with¬ 
out notice.ii Under some statutes, if the validity 
of any election, special tax, or bond issue, author¬ 
ized or provided for and held under the provisions 
of the act, is not raised within a designated time, 
the authority to issue the bonds and the legality 
thereof is conclusively presumed.^® 

Certification. Under some statutes, before bonds 
may be offered for sale, the necessary papers and 
information are to be sent to the attorney gen¬ 
eral, who shall carefully examine the bonds in con¬ 
nection with the facts and the state constitution 
and laws, and if, as a result of such examination, 
the attorney general shall find that they are valid 
and binding obligations, he shall so officially certi¬ 
fy.!® Such a statute has been held to be merely 


7. XT.S.—^Dunn v. Fort Bend County, 
D.C.Tex., 17 F.2d 329. 

& Bonde lield. vaJld 
U.S.—^Boynton v. MofCat Tunnel Im¬ 
provement Diet., C.C.A.C 0 I 0 ., 67 F. 
.2d 772, certiorari denied Moffat 
Tunnel Improvement Diet. v. Boyn¬ 
ton, 63 act- 20, 287 XJ.S. 620, 77 
L..Ed. 638. 

CaL—Joint Hlgrliway Diet No. 18 v. 

Hlnman. 82 P.2d 144, 220 CaX 578. 
na.—State v. South Lake County 
Special Road and Bridge Diet in 
Lake County, 198 So. 832, 146 Fla. 
210 . 

Sabiegnoait dlvlsioiL of dlstzlct 
The provision of LeSoto County 
Division Act that portions of special 
road and bridge district, divided by 
boundaries of counties created by 
such act, In each of such counties 
shall constitute separate districts, 
ccomot be applied so as to invalidate 
district bonds outstanding at time of 
division or refunding bonds subse¬ 
quently issued In lieu thereof pur¬ 
suant to resolution of DeSoto Coun¬ 
ty board of commissioners, but dis¬ 
trict remains In its entirety as It 
was before passage of act so far as 
such bonds are concerned.—State v. 
Special Road & Bridge Dlst. No. 4 
of DeSoto County, 182 So. 683, 133 
Fla. 119. 

FartieB 

Court had no jurisdiction of ac-! 
tlon involving validity of tunnel dis¬ 
trict’s bonds, In absence of bond¬ 
holders or showing why they were 
not parties, as the bondholders 
should be made parties to proceed¬ 
ings Involving bonds* validity, or 
oomplednt should show why they are 
not parties.—Denver Land Co. v. 
Moffat Tunnel Improvement Dlst., 
284 P. 839, 87 Colo. 1. 


Sffeot of adjndioatloii. 

In TriflTiflii.Tniia proceeding to compel 
signing bridge and highway district 
bonds, that petitions for formation 
of district were signed by Insuffi¬ 
cient number of electors could not 
bo urged, in view of previous deci¬ 
sions.—Golden Gate Bridge and 
BUghway Dlst. v. Felt, 6 P.2d 686, 
214 CaL 808. 

9m Fla.—^McSwain v. De Soto County 
Spec. Road & Bridge Dlst., 88 So. 
479, 81 Fla. 666. 

Bzplratloxi of statutory period 

Where a consolidated road district 
was formed under Act Extra Sess., 
1921, No. 118 and the question of is¬ 
suing bonds submitted to the voters, 
any omission to comply literally 
with the constitution or statute did 
not affect validity of proceedings 
after the expiration of sixty days. 
In view of Act Extra Seas., 1921, No. 
46 and Const. 1921 art 14 § 14, relat¬ 
ing to the validity of bonds, where 
the majority of the taxpayers had 
affirmed the action of the jury and 
voted the bonds.—Hardin v. Police 
Jury of Vernon Parish, 99 So. 690, 
165 La. 899. 

la Cal.—^Potter v. Santa Barbara 
County, 116 P. 1101, 160 CaL 349. 

29 C.J. p 566 note 60. 

11. Mo.—^Rose V. Springfield & 
Brookline Special Road Dlst., 205 
S.W. 64, 275 Mo. 590. 

29 C.J. p 566 note 61. 

Bstopptf, by xedtalB 
Road district and property owners 
are estopped by recitals in bonds 
from asserting, as against Innocent 
bondholders, defects In act creating 
district and invalidity of assessment. 
—^Road Improvement Dlst. No. 7 of 
Poinsett County, Ark., v. Guardian 
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Savings & Trust Co., C.C.A.Ark., 8 
F.2d 982, certiorari denied 46 S.Ct. 
475, 271 U.S. 663, 70 L.Ed. 1139. 

12. BefhBal to iBSne 

Where bond issue, authorized for 
purpose of constructing and main¬ 
taining certain designated roads, was 
violative of the state constitution be¬ 
cause It increased the bonded Indebt¬ 
edness to more than ten per cent of 
the SpSeessed valuation of district, 
right and duty of police jury of par¬ 
ish to refuse to Issue bonds was not 
foreclosed by lapse of slxty-day pre¬ 
scriptive period for attacking bond 
issues.—State ex reL Abney v. Police 
Jury of St. Tammany Parish, 105 So. 
97, 159 La. 53. 

Taxpayer's suit to annul proceed¬ 
ings of police jury Including taxpay¬ 
ers’ election authorizing bond issue 
by road district was barred by statu¬ 
tory and constitutional prescription, 
where suit was filed more than the 
prescribed number of days after re¬ 
sult of election was promulgated.— 
Carnahan v. Police Jury of Calcasieu 
Parish, 5 So.2d 766, 199 La. 262. 

13. Tex.—Gibson v. Davis, Clv.App., 

236 S.W. 202. 

Appeal from order of approval 

Where the clerk of a bond issue 
election to construct a road, In his 
affidavit filed with the attorney gen¬ 
eral, made a mistake as to the time 
of the posting of the notice of elec¬ 
tion, such mistake will not be regard¬ 
ed, on appeal from an order of ap¬ 
proval by the attorney general of the 
bond authorized, especially where the 
error is corrected by a minute affi¬ 
davit filed on appeal.—^Vineyard v. 
Roane County Court, 114 S.E. <380, 92 
W.Va. 61. 
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directory, and a departure from the statute as to the 
time and mode will not invalidate proceedings there- 
under.i^ The attorney general cannot be compelled 
to approve bonds containing statements calculated 

to mislead purchasers.^B 

Validating statutes. In some jurisdictions stat¬ 
utes have been enacted validating the bonds of 
road districts and similar highway bodies.^® It has 
been held that such statutes can cure an irregular 
exercise of the power to issue highway bonds, but 
they cannot cure the complete want of authority to 
act.i*^ It has also been held, however, that the leg¬ 


islature has power to validate highway bonds is¬ 
sued by any political subdivision of the state which 
it previously could have constitutionally author- 
izeiis 

Validation proceedings. In some jurisdiction^, 
statutes exist providing for an action by a road dis¬ 
trict to determine the validity of bonds,and when 
such bonds have been validated, only questions of 
legality with reference to organic requirements or 
prohibitions or absence of statutory power can be 
considered by the courts in the absence of fraud in 
which the bondholder participated.^® Under such 


14b Tex.—Gibson v. Davis, Civ.App., 
236 S.W. 202. 

16. Tex.—Road Dist. No. 4, Shelby 
County, V. Allred, 68 S.W. 2d 164, 
123 Tex. 77. 

16. Tex.—^Henson v. Commissioners’ 
Court of Henderson County, Civ. 
App., 56 S.W.2d 240, error refused. 

Old road district 

Where legrlslature validated bonds 
of old road districts but not bonds of 
new district, new district and bonds 
thereof were not validated.—Rogan 
V. Bobbitt. 29 S.W.2d 321. 119 Tex. 
347. 

Showing necessary 

Legislature could validate road dis¬ 
trict’s bonds and say what holders 
must show to bring themselves with¬ 
in validating act—Twing v. Rhodes. 
Civ.App., 24 S.W.2d 728, certified 
questions answered 16 S.W.2d 258, 
118 Tex. 410, and reversed on other 
grounds Rhodes v. Twing, Com.App., 
41 S.W.2d 13, appeal dismissed <53 S. 
Ct. 5, 287 U.S. 661, 77 L.Bd. 495. 
Bfeatnte held valid 

Special statute, validating highway 
district and approving bond issue 
previously approved by two thirds of 
voters, was held valid.—Oregon Short 
Line R. Co. v. Clark County Highway 
Dlst, D.CIdaho, '22 7.2d 681. 

17. Petition for election 

Where bond Issue election was In¬ 
valid because petition for holding 
election was not signed by a major¬ 
ity of freeholders in road district as 
required by statute, a so-called vali¬ 
dating act could not cure defect, 
since validating act could not confer 
jurisdiction where none existed be¬ 
fore.—People ex rel. Blair v. Ervin, 
31 N.E.2d 789, 275 Ill. 435. 

la Defects of record 
Failure to have proof of publica¬ 
tion of notice of bond election for 
road district on file was cured by val¬ 
idating acts.—^Memphis & C. Ry. Co. 
V. Bullen, 121 So. 826, 154 Miss. 536, 
affirmed Memphis & C. Ry. Co. v. 
Pace, 51 act. 108. 282 U.S. 241, 75 
L.Ed. 315, 72 A.L.R. 1096. 

19. Bonds properly validated 
Fla.—State v. Special Rood and 


Bridge Dist. No. 3 of Palm Beach 
County, 10 So.2d 341—State v. Spe¬ 
cial Road & Bridge Dist No. 5 In 
St. Lucie County, 183 So. 844, 134 
Fla. 424. 

Gall of outstanding bonds 
Members of road district may. in 
their discretion, elect to call out¬ 
standing bonds prior or subsequent 
to validation proceedings for refund¬ 
ing bonds.—Sheets v. Cocoa Beach 
Special Road and Bridge District, 
Brevard County. 4 So. 2d 861, 148 Fla. 
596. 

Contract for fee 

In proceedings to validate refund¬ 
ing bonds proposed to he issued on 
behalf of special tax road and bridge 
districts in Hillsborough County, rec¬ 
ord did not show that validity of pro¬ 
posed bonds was affected by a con¬ 
tract, if any, whereby county com¬ 
missioners had agreed to pay fiscal 
agents a fee on all bonds not ex¬ 
changed but which were sold under 
refunding plan.—State v. Northeast 
Tampa Special Road and Bridge Dist. 
of Hillsborough County, 3 So.2d 481, 
148 Fla. 14. 

Bn masse validations are not ob¬ 
jectionable.—State v. Special Road 
and Bridge Dist No. 4 of Martin 
County, 173 So. 716, 127 Fla. 631, fol¬ 
lowed In State v. Special Road and 
Bridge District No. 12 of Martin 
County, 173 So. 719, 127 Fla. 640, 
State V. Special Road and Bridge 
District No. 16 of Martin County, 
173 So. 720. 127 Fla. 640. State v. 
Special Road and Bridge District No. 
18 of Martin County, 173 Bo, 720, 
127 Fla. 641, and State v. Martin 
County, 173 So. 720, 127 Fla. 642. 
T.iwitf.ing ' amonsb 

In proceedings to validate refund¬ 
ing bonds proposed to be Issued on 
behalf of special tax road and bridge 
districts in Hillsborough County, 
where amount of outstanding refund¬ 
able Indebtedness of each district was 
shown at hearing, the trial court's 
decree should have limited the au¬ 
thority of the board of county com¬ 
missioners of Hillsborough County to 
Issue bonds in amount sufficient to 
refund outstanding refundable obli¬ 
gations CLnd no more.——State v. North¬ 
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east Tampa Special Road and Bridge 
Dist. of Hillsborough County, 3 So.2d 
481. 148 Fla. 14. 

Proceedings held regular and court 
held to have jurisdiction.—State v. 
South Lake County Special Road and 
Bridge Dist. in Lake County, 198 So. 
832, 145 Fla. 210. 

2a Agent for official action 

In the issuing of bonds to be paid 
by taxation, the official duties of the 
county commissioners Include the ad¬ 
ministrative function of providing 
directly for the printing, approval, 
and other legal or fiscal matters, not 
Including mere technical or ministeri¬ 
al services which may be performed 
by employeea The law does not con¬ 
template or permit the appointment 
of a foreign corporation represent¬ 
ing the holders of a substantial por¬ 
tion of the outstanding bonds -as 
fiscal agent for the county or dis¬ 
tricts in managing or controlling any 
of the official functions Involved In 
the Issuing of refunding bonds. Ac¬ 
cordingly, a resolution of the county 
commissioners and a contract ap¬ 
pointing such an agent to perform 
official action are not in accord with 
law, and the bill of complaint set¬ 
ting forth such facts in a taxpayer's 
suit should not be dismissed.—Taylor 
V. Williams. 195 So. 175, 142 Fla. 402, 
rehearing denied 195 So. 184, 142 Fla. 
562, and 196 So. 214, 142 Fla. 756. 
Perm of bond 

After validation, the bonds cannot 
be held to he invalid In their entire¬ 
ty because of the form of the bonds, 
which form is not forbidden or fatal¬ 
ly defective, but merely inaptly word¬ 
ed.—Taylor v. Williams, 195 So. I'To, 
142 Fla. 402. rehearing denied 195 
So. 184, 142 Fla. 662. and 196 So. 214, 
142 Fla. 756. 

Severable and Illegal pxovlsloiuB in 
refunding bonds may be treated as 
eliminated from the face of the honds- 
after validation, and the remaining' 
portions of the bonds are valid in the 
absence of a violation of organic pro¬ 
visions.—Taylor v, Williams, 195 So. 
175, 142 Fla. 402, rehearing denied 
195 So. 184. 142 Fla. 562, and 196 So. 
214, 142 Fla. 756. 
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statutes, notice may be given by publication,and 
such notice is sufficient to bind taxpayers who may 
wish to intervene.^ ^ Validation should be denied 
not only where illegality appears but also where 
there are serious errors, defects, or deficiencies in 
the proceedings taken for issuing the bonds or in 
the form or substance of the bonds.23 On the oth¬ 
er hand, where practical considerations involved in 
refunding proceedings have been worked out in the 
interest of the taxing unit, and all parties have 
acted in good faith, an appellate court will not 
hold the proceedings invalid tmless there is shown 
to be a clear violation of some provision of a stat¬ 
ute or the constitution.^^ Where there are no con¬ 
troverted issues to be determined, the court prop¬ 
erly may enter a final validation decree without 
hearing evidence.25 It is competent for the judi¬ 
cial decree of validation to set at rest any ques¬ 
tions of fact which are, or might be, brought in is¬ 
sue in such proceeding.2® 

(6) Priority, Sinking Funds, and Calls and 
Redemption 

Under some statutes, owners of highway bonds have 
a claim on revenues pledged to secure their payment 
which Is prior to any claims thereto which may subse¬ 
quently arise. Sinking funds provided for in the au¬ 
thorizing act are part of the bondholder’s contract se¬ 
curity. 

Under some statutes, holders of highway bonds 
have a claim on highway revenues pledged to secure 
their payment which is prior to any subsequent 


claims thereto or thereon.27 Where the statute 
confers a single lien for the whole bond issue, there 
is no priority of the holders of bonds issued at dif¬ 
ferent times.^® In the absence of some authority 
for making them so, refunding bonds are not prior 
in dignity to the original bonds.29 

A sinking fund provided for in the act under 
which road bonds are issued is a part of the bond¬ 
holder’s contract security.^O it is competent for 
the legislature to change the trustees of sinking 
funds, and the fact that the sinking fund has passed 
into the hands of the state board of administra¬ 
tion, as successor to the original trustees, does not 
alter a bondholder’s legal rights with respect to 
such sinking fund as may be actually in existence 
and available to satisfy his claim.si Under such 
circumstances, it is the duty of the state board to 
set up and continue the same kind of a sinking fund 
as was provided for by the statute creating the dis- 
trict.32 Where the state board of administration is 
the statutory trustee of sinking funds, a bill in eq¬ 
uity to submit to the approval of the chancellor the 
propriety of a desirable and authorized reinvest¬ 
ment of sinking funds in any new forms of securi¬ 
ties is the proper procedure.®® Where road district 
bonds are held by the state board for investment 
of sinking funds, the board is under no mandatory 
duty to exchange original bonds for refunding 
bonds as requested by the officers of the road dis¬ 
trict.®* 


SI. Fla.—state v. Special Road and 
Bridge Diet. No. 4 of Martin Coun¬ 
ty, 173 So, 716, 127 Fla. 681, fol¬ 
lowed In State v. Special Road and 
Bridge District No. 12 of Martin 
County, 173 So. 719, 127 Fla. 640, 
State V. Special Road and Bridge 
District No. 16 of Martin County, 
173 So. 720. 127 Fla. 640, State v. 
Special Road and Bridge District 
No. 18 of Martin County, 17'8 So. 
720, 127 Fla« 641, and State v. Mar¬ 
tin County, 173 So. 720, 127 Fla 
642. 

22. Fla.—State v. Special Road and 
Bridge Dist. No. 4 of Martin Coun¬ 
ty, supra. 

23. “Courts should validate bonds 
only when their legality Is estab¬ 
lished and their regularity In every 
Important particular Is also shown, 
so as to avoid as far as possible 
doubts as to the legality and regular¬ 
ity of the bonds as Issued, and to in¬ 
spire confidence In the bonds."— 
Taylor v. Williams, 195 So. 175, 178, 
142 Fla. 402, r^earlng denied 196 So. 
184, 142 Fla. 562, and 196 So. 214, 142 
Fla. 756. 

M. Fla.—State v. Special Road and 
Bridge Diet. No. 3 of Palm Beach 
County, 10 So.2d 341. 


25. Fla.—State v. Special Road and 
Bridge Dlst. No. 4 of Martin Coun¬ 
ty, 178 So. 716, 127 Fla, 631, fol¬ 
lowed in State v. Special Road and 
Bridge District No. 12 of Martin 
County, 173 So. 719, 127 Fla, 640, 
State V. Special Road and Bridge 
District No. 16 of Martin County, 
173 So. 720, 127 Fla, 640, State v. 
Special Road and Bridge District 
No. 18 of Martin County, 173 So. 
720, 127 Fla, 641, and State v. Mar¬ 
tin County, 173 So. 720, 127 Fla. 
642. 

28. Fla,—^Lee v. Atlantic Coast Line 

R. Co., 194 So. 252, 141 Fla. 645. 
27. S.C.—State v. Moorer, ISO S.E. 

269, 1)52 S.C. 455, appeal dismissed 
and certiorari denied Johnson v. 
State Highway Commission of 
South Carolina, 50 S.Ct 238, 281 U. 

S. 691. 74 L.Ed. 1120. 

2a Ark.—^Hoehler v. W. B. Worthen 
Co., .243 S.W. 822, 154 Ark. 444. 

2a Fla,—State ex rel. Georgia Bond 
& Mortgage Co. v. Cone. 189 So. 47. 
187 Fla. 412. 

Befandlng bonds oaUable 
The fact that refunding bonds, 
which merely renewed old obliga¬ 
tions, were callable at discretion of 
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district did not make the bonds sub¬ 
ject to priority in payment over un¬ 
refunded bonds of the districL—Cone 
y. State ex rel. Massey, 189 So. 44, 
137 Fla, 417. 

sa Fla,—State ex rel. Davis v. State 
Board of Administration, T56 So. 
130, 115 Fla, 806. 

31. Fla,—State ex rel. Davis v. State 
Board of Administration, supra. 

HConeys In fond 

After moneys of special road and 
bridge district pledged by statute to 
payment of bonds are placed In stat¬ 
utory Interest and sinking fund, re¬ 
gardless of source from which they 
were derived, they become subject 
to all terms and conditions of law 
under which the fund was created 
and provided to be maintained as 
part of bondholders* contract securi¬ 
ty.—State ex rel. Davis v. State 
Board of Administration, supra. 

32. Fla.—State ex rel. Davis v. State 
Board of Administration, supra. 

38. Fla.—State ex rel. Pinellas 

County V. Sholtz, 155 So. 736, 115 
Fla, 561. 

34. Fla,—State ex rel. Pinellas 

County V. Sholtz, supra. 
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The failure of a statute creating a highway dis¬ 
trict and authorizing the issuance of bonds, to pro¬ 
vide for the creation of a sinking fund and to au¬ 
thorize a tax for sinking fund purposes, has been 
held not to affect the validity of bonds issued there- 
under.35 

Payments from highway funds are considered in¬ 
fra § 176. 

Call for redemption. Where highway bonds con¬ 
tain a call provision, the district, in order to take 
advantage of it so as to stop interest, must comply 
with the call.36 Where the language of the option 
provision of the bonds fixes a definite date on which 
the option of redemption may be exercised by the 
road district, if the district fails to exercise the op¬ 
tion at the time specified the right of redemption is 
lost.37 A call for redemption may not be used to 
force on an unwilling holder a sale of his bonds.88 
Where, however, no purchase is intended and a 
redemption is the intention, the bondholders have 
no right to inquire into or question the methods 
employed by the district in obtaining the money to 
pay them.S9 

(7) Rights and Remedies 

An action may bo maintained to enforce the liability 
on highway bonds, and, where necessary to protect the 
rights of bondholders, in the absence of a statute to the 
contrary, a receiver may be appointed for a road dis¬ 
trict. 

A holder of highway bonds has a right to receive 
his money at maturity, and until then to have his 


security unimpaired.^® He will not be allowed to 
refuse payment from a source other than that ex¬ 
pressly pledged to him; neither may he prevent the 
obligor from obligating itself elsewhere to obtain 
funds with which to pay him.*^! 

Where the road district issuing the bonds is a 
legal entity capable of suing and being sued, action 
may be maintained against it to enforce its liability 
on its bonds.^2 a court of equity properly may in¬ 
tervene in the management of a road district and 
afford appropriate relief when it is made to appear 
that the rights of bondholders in the fund created 
for their payment are interfered with or threat¬ 
ened, and such equitable jurisdiction is not lost as 
a result of the fact that, after the bill is filed, an 
adequate legal remedy may become available.^® A 
statute authorizing the chancery court to appoint a 
receiver on default in interest pa3rments on bonds 
has been held to be valid.^^ The dissolution of a 
receivership rests in the sound discretion of the 
chancery court, but such discretion must not be 
abused.^5 Qn the other hand, the appointment of 
a receiver for a road improvement district is ex¬ 
pressly prohibited by some statutes.**® 

Pleadings and evidence. The rules applicable to 
civil actions generally apply in actions on highway 
bonds with respect to pleadings^^ and evidence.^® 

Recovery. Where the bonds contain an express 
covenant that, in case of default, there shall be 
paid first, out of the proceeds of the assessraent 
pledged, a reasonable compensation to the trustee 


35. N.C.—Cooper v. Board of Com'rs 
of Franklin County, 111 S.E. 621, 
183 N.C. 231, rehearing dismissed 
113 S.E. 569, 184 N.C. 615. 

S.C.—State v. Moorer, 150 S.E. 269, 
152 S.C. 465, appeal dismissed and 
certiorari denied Johnson v. State 
Highway Commission of South 
Carolina, 50 S.Ct. 238, 281 U.S. 691, 
74 L.Ed. 1120. 

aa. U.S.—-Meredith v. Hillsborough 
County, C.C.A.Fla., 127 F.2d 916. 

37. Tex.—Road DlsL No, 2, Colorado 
County V. Gregory, Clv.App., 120 S. 
W.2d 859. 

381 U.S.—^Meredith v. Hillsborough 
County, C.C.A.Fla., 127 F.2d 916. 

3fti U.S.—^Meredith v. Hillsborough 
County, supra. 

40. Fla.—State ex rel. American 
United Life Ins. Qo. v. Howell, 13 
So. 2d 214. 

4L Fla.—State ex rel. American 
United Life Ins. Co. v. Howell, su¬ 
pra. 

48. Fla.—Klemm v. Special Road 
and Bridge Dist. No. 9 of Lake 
County, 190 So. 694, 189 Fla. 823. 


43. U.S.—Hidalgo County Road Diet. 

No. 1 V. Morey, C.C.A.Tex., 74 F. 

2d 101. 

44. Repeal of law 

Act repealing all laws authorizing 
appointment of receiver for road im¬ 
provement district was not retroac¬ 
tive and therefore inapplicable to re¬ 
ceivership pending at time of enact¬ 
ment of act.—Rodgers v. Carson Lake 
! Road Imp. Dist. No. 6, 8S S.W.2d 
716, 191 Ark. 112. 

45. Question whether ohaaceUor 
ahused his discretion in dissolving 
receivership for road Improvement 
district must be tested by facts and 
circumstances existing at time of dis¬ 
solution of receivership and not at 
time when receiver was first appoint¬ 
ed.—^Rodgers v. Carson Lake Road 
Imp. Dist. No. <6, supra. 

48. Recelvegr’s or attomey’s fees 

Court was without power to allow 
receiver’s fees or attomey’s fees in 
connection with receivership which 
court improperly created.—Rogers 
Paving Improvement Diet No, 18 v. 
Swofford, 99 S.W.2d 577, 193 Ark. 260. 
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47. Fraud 

Fraud, to be available as a defense^ 
must be properly alleged.—^Lewis W. 
Thompson & Co. v. Conran-Gideon 
Special Road Dist of New Madrid 
County, 19 S.W.2d 1049, 823 Mo. 958. 
dgB. Frlnia fade case 

Under some statutes, the introduc¬ 
tion in evidence of bonds bearing the 
state auditor’s certificate of compli¬ 
ance with the laws and contract con¬ 
ditions creates a prima facie case for 
plaintiff suing on the bonds or cou¬ 
pons thereto attached.—Lewis W. 
Thompson & Co. v. Conran-Gideon 
Special Road Diet of New Madrid 
County, supra. 

Rofflctenoy 

In a suit to enforce highway dis¬ 
trict bonds, a defense that the as¬ 
sessment of benefits was void must 
be sustained by strong and clear evi¬ 
dence, particularly where the assess¬ 
ment has been approved and con¬ 
firmed by the legislature.—^Road Im¬ 
provement Dist. No. 7 of Poinsett 
County, Ark., v. Guardian Savings & 
Trust Co., C.C.A.Ark., 8 P.2d 932, cer¬ 
tiorari denied 46 S.Ct. 476. 271 U.S. 
663, 70 L.Ed. 1189. 
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and to such counsel as he may find it necessary to 
employ, a recovery of the trustee’s and attorney’s 
fees is proper, notwithstanding a provision of a 
statute forbidding the board to use any money aris¬ 
ing from the sale of bonds for any purpose other 
than therein specified.**® Where, however, by the 
terms of the act controlling the district, its taxing 
power is limited, and where the maximum legal 
assessment will not exceed the amount of the bond 
claims, the allowance to the trustee and counsel is 
payable from the fund collected for the bondhold¬ 
ers, and cannot be taxed against the district as 
costs.®® A decree directing a road district and oth¬ 
ers to pay the principal and interest on plaintiffs 
matured bonds is not subject to attack by the debt¬ 
or, on the ground that the decree does not prorate 
available funds between plaintiff and other bond¬ 
holders, where no holder of such other bonds have 
asserted such a claim or asked that the funds be 
marshaled.®^ The bondholders have been held to 
be entitled to recover the amount paid by them for 
the bonds without any deduction for commissions 


paid by the district to its agent for selling the 
bonds.®® 

§ 159. -Capacity to Sue and Be Sued 

Road boards or comrtilsslons usually are legal en¬ 
titles capable of suing and being sued. 

In the absence of statute, highway boards have 
no capacity to sue or be sued;®® but their capacity 
to sue or be sued may arise from express statutory 
provision,®^ or may be inferred from their power 
to contract,®® in which case their rights and liabili¬ 
ties may be enforced in the same manner as are 
those of private corporations or natural persons.®® 
It has been held that the status of a state highway 
department as a litigant is subject to the same rules 
as those which govern other litigants.®^ 

§ 160. -Tort Liability 

Highway boards or commissions ordinarily are not 
liable In tort. 

Being governmental agencies, highway boards or 
commissions, as such, ordinarily are not liable in 
tort,®® and a suit will lie against such bodies only 


419. TJ.S.—Mercajitlle Trust Co. of St. 
Louis, Mo., V. Wllmot Hoad Diet., 
Ark.. 48 S.Ct 61, 275 U.S. 117, 72 L. 
Sid. 192, reverslngr, G.C.A., 12 F.2d 
718, certiorari granted 47 S.Ct. 92, 
27‘3 U.S. 676, 71 L.Bd. 834. 

BO. U.S.—St. Louis Union Trust Co. 
V. Hoad Improvement Dist. "No. 3 
of Van Buren County, C.C.AApk., 
299 F. 292, certiorari denied 45 S.Ct. 
93, 266 U.S. 609, 69 L.Ed. 466— 
Guardian Savings & Trust Co. v. 
Road Improvement Dist. No. 2 of 
Benton County, G.C.AArk., 290 F. 
152. 

51. U.S.—^Hidalgo County Hoad Diat. 
No. 1 V. Morey. C.'C.ATex., 74 F.2d 
101 . 

59L U.S.—^Hoad Improvement Dist. 
No. 7 of Poinsett County, Ark., v. 
Guardian Savings & Trust Co., C. 
C.AArk., 8 F.2d 932, certiorari de¬ 
nied 46 S.Ct. 475. 271 U.S. 663, 70 
L.Bd. 1139. 

5a. Ala.—Consolidated Indemnity & 
Ins. Co. V. Texas Co., 140 So. 666, 
567, 224 Ala. 349, citing Corpus Jn- 
xls. 

Arlz.—Grande v. Casson, 72 P.2d 676, 
60 Arlz. 397. 

Cal.—San Bernardino County v. 
Southern Pac. R. Co., 70 P. 782, 137 
Cal. 659. 

Statute held valid 

Statute permitting only certain 
bodies, etc., to sue state highway 
commission with respect to location 
of -state highway held valid.—^Parker 
y. State Highway Commission, 143 S. 
EL 871, 196 N.C. 783. 

5^ Fla.—^Klemm v. Special Hoad 
and Bridge Dist. No. 9 of Lake 
County, 190 So. 594, 189 Fla. 323. 


[La—Wise v. Eubanks, App., 159 So. 
161. 

Miss.—State Highway Commission v. 
Mason, 4 So.2d <345, 192 Miss. 576, 
suggestion of error overruled 6 So. 
2d 468, 192 Miss. >576—State High¬ 
way Commission v. Knight, 154 So. 
263, 170 Miss. 60. 

Mo.—State ex rel. State Highway 
Commission v. Day, 35 S.W.2d 37, 
327 Mo. 122, transferred, see 47 S. 
W.2d 147, 226 Mo.App. 884—Road 
Dist. No. 41, Henry Tp., Vernon 
County V. Jackson, 231 S.W. 1043, 
208 Mo.App. 194. 

Pa.—^Pennsylvania Turnpike Commis¬ 
sion V. Baldwin Broa, 90 Plttsb. 
Leg.J. 219. 

Tex.—Maroney v. Feagln, Clv.App., 
264 S.W. 105. 

Utah.—Campbell Bldg. Co. v. State 
Hoad Commission, 70 P.2d 857, 867, 
95 Utah 242, citing Corpus Juris. 

29 C.J. p 567 note 71. 

Action ex ooutraotu 
State highway department is amen¬ 
able to an action ex contractu.—State 
Highway Department v. MacDougald 
Const. Co., 187 S.E. 734, 54 Ga.App. 
310. 

County seat city cannot maintain 
action against state highway com¬ 
mission and county commissioners 
concerning location of part of state 
highway system.—City of Mankato 
V. Board of Corners of Jewell County, 
266 P. 96, 125 Kan. 674. 

Statute ooustmed 
Statutory provision that state road 
commission "'may sue, and It may be 
sued only on written contracts made 
by it or under its authority'* does 
not preclude commission from suing 
iOnly on Its written contracts, but 
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merely evidences wish by legislature 
to limit actions against commission 
to actions on written contracta— 
Campbell Bldg. Co. v. State Road 
Commission, 70 P.2d 867, 96 Utah 242. 
VesLUe and eendoe 

(1) State could provide for place of 
suit against state highway commis¬ 
sion and manner of service.—State 
ex rel. State Highway Commission 
of Missouri v. Bates, 296 S.W. 418, 
317 Mo. 696. 

(2) State highway commission 
must be sued in Cole County, where¬ 
in it is domiciled and secretary must 
reside.—State ex rel. State Highway 
Commission of Missouri v. Bates, su- 
pra. 

<3) Accordingly, an action by 
township against the commission for 
compensation for a road in township 
taken over as part of state highway 
system could be only maintained in 
Cole County and not in another coun¬ 
ty where the road was located.— 
State ex rel. State Highway Commis¬ 
sion V. Billings, Mo., 123 S.W.2d'170. 

SB- S.C.—Chesterfleld County v. 
State Highway Department of 
South Carolina, 187 S.E. 548, 181 
S.C. 323. 

Tex.—^Horn v. Matagorda County, 
Com.App., 213 S.W. 934. 

55. Tex.—Horn v. Matagorda Coun¬ 
ty, supra. 

57. S.C.—^Poston v. State Highway 
Department, 6 S.E. 2d 729, 192 S.C. 
137. 

58. Kau.—Fisher v. Delaware Tp., 
Wyandotte County, 127 P. 94, 87 
Kan. 674, 41 L.R.A,N.S., 1074, Ann. 
Oas.l914A 554. 
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for liability imposed by statute.^® In a suit in 
which plaintiff proceeds only against a county, but 
alleges facts under which the county may, under the 
statutes, vouch the state highway department into 
court in order that it shall defend the suit and be 
responsible for all damages awarded against the 
county, plaintiff is bound to establish liability 
against the county before he is entitled to any re¬ 
covery or relief against the state highway depart- 
ment.®0 

Notwithstanding under some circumstances high¬ 
way officers may be individually liable for individ¬ 
ual acts, as considered infra § 171, local authorities 
are not responsible in damages for the consequen¬ 
tial injuries to private property which flow from, or 
are incident to, the performance of highway du¬ 
ties,®^ as when the officer acts as a public officer 
carrying into effect a public law for the public good 
and not as agent of the particular municipality in 
which he is working,®^ unless a statute otherwise 


provides;®® nor are such authorities liable when 
the officers act beyond their authority.®^ However, 
such local authorities may be liable when they di¬ 
rect the performance of acts not within the scope 
of the imposed duties,®® and for the negligence of 
their agents where they act within the scope of 
their authority,®® as for trespass committed by their 
officers in entering on private property in road 
work.®*^ 

§ 161. Officers and Agents 

The law relating to highway offices or officers gen¬ 
erally is contained In statutes, special or general. Apart 
therefrom, general rules as to public officers govern with 
respect to highway officers. 

While the law regarding highway offices or offi¬ 
cers is largely the creature of statute, as limited 
by applicable constitutional provisions,®® the gener¬ 
al rules as to public officers, discussed in the CJ.S. 
title Officers, also 46 CJ. p 911 et seq, apply ex- 


N-C.—^Latham v. State Highway 
Commission, 131 S.E. 385, 191 N.C. 
141—Jenkins v. Griffith, 127 S.H. 
625, 189 N.C. 633. 

Okl.—Xiowe V. Storozyszyn, 83 P.2d 
170, 172, 183 Okl. 471, auotlng Cor¬ 
pus Juris. 

Tenn.—Tyler v. Obion County, 106 S. 
W.2d 548, 650, 171 Tenn. 650, quot¬ 
ing Corpus J'uzls —^Binkley v. 

Hughes. 73 S.W.2d 1111, 168 Tenn. 
86, quoting Corpus Juris. 

Tex.—Gotcher v. State, Clv.App., 106 
S.W.2d 1104. 

29 C.J. p 667 note 76. 

5^1 Mont—Johnson v. City of Bill¬ 
ings, 54 P.2d 579, 101 Mont 462. 
Fropxletaxy capacity 
Under statutes, counties and cities, 
with respect to care of highways and 
liability for injury thereon, stand in 
same relation to traveling public in 
so far at least as injury results from 
some act of an agent of either while 
in prosecution of an enterprise en¬ 
gaged in by either in a proprietary 
capacity.—Johnson v. City of Bill¬ 
ings, 54 P.2d 579. 101 Mont 462. 
Statute ooxLstmed 
Under statute providing that board 
of county commissioners should be 
liable in its official capacity for dam¬ 
ages received by reason of its negli¬ 
gence or carelessness in not keeping 
any “such road” in proper repair, the 
<luoted words refer to any public, 
state, or county road established by 
the hoard.—^Robinson v. Swing, *36 N. 
E.2d 880, 70 Ohio App. 88. 

^ BUsslsslppi 

(1) In suits based on negligence 
and lack of authority of the agent, 
against the state highway commis¬ 
sion the text rule applies.—State 
Highway Commission v. Knight, 154 
So. 268, 170 Miss. 60. : 


<2) Where the commission has the 
right, power, and duty to arrange by 
contract with the owner for the use 
of his property and refuses to do so 
and uses the property over the own- 
er*8 protest and damages it. the com¬ 
mission cannot avoid liability by 
pleading the text rule. Accordingly, 
where heavy highway machinery was 
parked on land over owner's protest, 
when the machinery was not being 
used on highway work, the commis¬ 
sion was liable to the landowner for 
damages caused.—State Highway 
Commission v. Mason, 4 So.2d 345, 
192 Miss. 576, suggestion of error 
overruled 6 So.2d 468, 192 Miss. 576. 
6a Failure to me claim 
Petition against county and against 
state highway department as vouchee 
was fatally defective, where there 
was no showing of a written claim 
to county within the statutory period 
after cause of action accrued.—^Pelt- 
on v. Macon County, 169 S.£. 780, 4'8 
Ga.App. 651. 

BTulsanoe 

As a county cannot be held liable 
in damages for the creation or main¬ 
tenance of a nuisance, the same rule 
is applicable where plaintiff is seek¬ 
ing to reach the state highway de¬ 
partment by means of a judgment 
against the county.—Felton v. Macon 
County, supra. 

01. Conn.—^Rudnyai v. Harwlnton, 63 
A. 948, 79 Conn. 91, 6 Ann.Cas. 988. 
Me.—Graff cm v. Town of Poland, 99 
A. 14, 116 Me. 875. 

29 C.J. p 679 note 46. 

82. Mo.—^Lamar v. Bolivar Special 
Road Dlat.. 301 S.W. 890. 

29 C.J. p 579 note 47. 

63. N.T.—Clapper v. Waterford, 30 
N.E. ■240, 131 N.T. 882—Winchell v. 
Camlllus. 95 N.T.S. 688, 109 App. 
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Dlv. 341, affirmed 83 N.E. 1134, 190 
N.T. 536. 

64L Me.—Goddard v. Harpswell, 83 
A. 980, 88 Me. 228. 

29 O.J. p 579 note 49. 

05. Conn.—^Rudnyal v. Harwinton, 
•63 A. 948, 79 Conn. 91. 6 Ann.Cas. 
988. 

oa Neb.—^Douglas County v. Taylor, 
70 N.W. 27, 60 Neb. 636. 

29 C.J. p 679 note 51. 

Supexiutexideut of highways is not 
employee or agent of his town but 
is a public officer, for whose negli¬ 
gent acts the town, in absence of 
statute Imposing liability, is not lia¬ 
ble.—^Kittle V. Town of Klnderhook, 
212 N.T.S. 410, 214 App.Dlv. 346. 

67. Ind.—^Platter v, Seymour, 86 Ind. 
323. 

Iowa.—^Hendershott v. Ottumwa, 46 
Iowa 658, 26 Am.R. 182. 

Mass.—-Waldron v. Haverhill, 10 NJE. 
481, 143 Mass. 582. 

68. Office as legislative, not oonatl- 
tutioual 

The office of commissioner of roads 
and revenues for the county of Madr 
Ison, created by statute. Is a “legis¬ 
lative office" as dlstlngrulshed from 
an office created by the constitution. 

-Compton V. Hix, 193 S.E. 2*53, 134 

Ga. 749. 

Statute not repealed by Implication 
The Road Patrol Act of 1931, gen¬ 
eral In form, hut having local appli¬ 
cation to Mobile County, was not re¬ 
pealed by Implication by State Hlgh- 
wu Patrol Act of 1939, or by a con¬ 
stitutional amendment and the en¬ 
abling act to effectuate It placing 
office of sheriff of Mobile County on 
salary basis.—Stone v. State ex rel. 
Lartigue, 2 So.2d 334, 30 .Ala.App. 
162. 
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cept in so far as they have been abrogated, changed, 
or modified by the particular statutory provisions 
under consideration;®9 and this is true of their 
creation, appointment or election, eligibility, quali¬ 
fications, tenure of office, compensation, powers, du¬ 
ties, and liabilities, discussed specifically infra §§ 
162-174. Provisions of special laws relating to 
highway officers are to be considered together and 
in connection with general laws relating to offi¬ 
cers.*^® 

I 162 . - Nature, Creation, and Abolition 

of Office 

a. Nature 

b. Creation 
a. Nature 

Highway offices ordinarily arfe public In nature, creat- 
ed to exercise governmental functions. 


Highway offices ordinarily are statutory,7^ public 

in their nature,^^ Qf gji administrative/^ rather 

than of a judicial,^^ character, and created to ex¬ 
ercise governmental functions/® 

Under some of the statutes highway officers are 
considered state officers or employees,*^® and are 
not to be regarded as agents for the local authori¬ 
ties,'^'^ such as, for instance, the town.*^® Under 
others, as the road district has no separate corpo¬ 
rate entity but it is merely a. geographical or terri¬ 
torial subdivision of a political division for admin¬ 
istrative purposes, the highway officers in such dis¬ 
tricts are not considered officers of the district,*^® 
or of the state,®® but officers of the political divi¬ 
sion of which the district is the geographical or 
territorial subdivision,®^ such as, for instance, the 
county,®2 or the town.®® 


69. Power of leglslatura 
The legislature had power to sus¬ 
pend general law regarding appoint¬ 
ment of highway patrolmen by enact¬ 
ment of local law for Mobile County. 
—State ex reL Holcombe v. Mobile 
County, 193 So. 315, 238 Ala. 656. 
Bffaot of local law oil general law 

(1) The statute repealing an act 
regarding employment, discharge, and 
compensation of road patrolmen in 
counties having population of not 
less than ninety two thousand five 
hundred or more than one hundred 
fifty thousand did not repeal statute 
relating to appointment of highway 
patrolmen in counties of population 
of not less than one hundred five 
thousand or more than three hundred 
thousand.—State ex rel. Holcombe v. 
Mobile County, supra.' 

(2) Where local law regarding road 
patrolmen for Mobile County did not 
conflict with provisions of general 
law regarding appointment of high¬ 
way patrolmen, the local law did not 
replace the general law but at most 
suspended the operation of the gen¬ 
eral law so far as It related to Mobile 
County, substituting the rule of the 
local act.—State ex rel. Holcomhe v. 
Mobile County, supra. 

Va Ga.—Compton v. Hlx, 198 S.E. 
252, 184 Ga. 749. 

71- Ga.—Compton v. Hix, 193 S.E. 
252. 184 Ga. 749. 

H.I.—^Mathewson v. Hawkins, 31 A. 
430, 19 R.I. 16, 19. 

72. Mo.—^Langston v. Howell Coun¬ 
ty, 79 S.W.2d 99. 336 Mo. 444. 

N.H.—Grimes v. Keenan, 187 A. 100, 
88 N.H. 230. 

N.T.—Cregler v. Hill. 203 N.Y.S. 418, 
122 Misc. 569. 

29 C.J. p 667 note 88. 

County highway snpezliLteiifie&t is 
a public officer, not an employee.— 
Hyde V. Board of Com’rs of Wells 
County, 198 H.E. 383, 209 Ind. 245— 


Hastings v. Board of Com'rs of Mon¬ 
roe County, 188 N.E. 207, 205 Ind. 687. 
Highway surveyor 
Mass.—Sherman v. Town of Swansea, 
158 N.E. 800, 261 Mass. 407—Wal¬ 
cott V. Swampscott, 1 Allen 101. 
N.H.—Baton v. Burke, 22 A. 452, 66 
N.H. 306. 

73. N.Y.—^In re Standard Bltullthlc 
Co., 105 N.E. 967, 212 N.Y. 179. 

74. Ark.—^Harrison v. Abington, 215 
S.W. 255, 140 Ark. 115. 

29 C.J. p 567 note 90. 

Discretion of officers see infra S 168. 

75. Ariz.—Grande v. Casson, 72 P.2d 
■676, 50 Ariz. 397. 

29 C.J. p 567 note 91. 

76. N.H.—O'Brien v. Derry, 60 A. 
843, 7’3 N.H. 198. 

Agents of state 

Mo.—State ex rel. Reynolds County 
v. State Highway Commission, 42 
S.W.2d 193, 328 Mo. 859. 

N.Y.—^Eastern Rock Products v. May¬ 
er, 244 N.Y.S. 96, 137 Misc. 555. 
Supervisor of maintenance 

Supervisor of maintenance of state- 
maintained roads, whose duties in¬ 
cluded observing, inspecting, and re¬ 
porting to see that work was done 
as required by the engineers, and was 
paid salary by highway commission, 
was a “state officer” or employee.— 
Polley V. Fortenberry, 105 S.W.2d 
143, 268 Ky. 389. 

77. N.Y.—Lynch v. Rhinebeck, 103 
N.E. 888, 210 N.Y. 101. 

29 C.J. p 567 note 92. 

78. Mass.—Sherman v. Town of 
Swansea, 158 N.E. 800, 261 Mass. 
407—White V. Phlllipston, 10 Mete. 
108. 

R.I.—^Mathewson v. Hawkins, 81 A. 

430, 19 R.I. 16. 

29 C.J. p 568 note 93. 

“They are elected by towns and 
cities, not because they are to render 
services for their peculiar benefit or 
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advantage, but because this mode of 
appointment has been deemed expe¬ 
dient by the legislature in the dis¬ 
tribution of public duties and bur¬ 
dens for the purposes of the govern¬ 
ment, and for the good order and 
welfare of the community. . . . 

Towns cannot direct or control them 
in the performance of these duties; 
they cannot remove them from office 
during the term for which they are 
chosen . . . nor can towns ex¬ 

ercise any right of selecting the serv¬ 
ants or agents by whom they perform 
the work of repairing the highways. 
In the discharge of these general du¬ 
ties they are wholly Independent of 
towns, and can in no sense be con¬ 
sidered their servants or agents.”— 
Walcott V. Swampscott, 1 Allen, 
Mass., 101, 102. 

79. Neb.—^Denver v. Myers, 88 N.W. 
191, 53 Neb. 107. 

29 C.J. p 568 note 94. 

80. Mo.—Hill V. Hopson, 120 S.W. 
:29, 221 Mo. 103. 

81. TJ.S.—^Lauderdale County v. Kit- 
tel, Mlsa, 239 F. 593, 143 C.C.A. 
615. 

29 C.J. p 568 note 95. 

82. Ga.—^Malone v. Mlnchew, 15'3 S. 
E. 773, 170 Ga. 687. 

Tenn.—GrlndstaJf v. Carter Counter, 
279 S.W. 1041, 152 Tenn. 605. 

29 C.J. p 568 note 96. 

State Bupervlsloii 

While the county superintendent of 
highways is a “county officer,” he is 
under the supervision of the state 
superintendent of public works.— 
Karl v. State, 18 N.E.2d 852, 279 N. 
Y. 555, reversing 7 N.Y.S.2d 131, 255 
App.Dlv. 826. 7 N.Y.S.2d 132, 255 App. 
Dlv. 825, and motion grranted 20 N.E. 
2d 22, 280 N.Y. 574. 

83. Neb.—^Denver v. Myers, 88 N.W. 
191, 53 Neb. 107. 

N.J.—Green v. Kleinhans, 14 N.J. 
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b. Creation 

Subject to constitutional restrictions, the legislature 
tias power to create highway offices. 

As an incident to its powers over the public roads 
and highways, but subject to limitations and re¬ 
strictions imposed by constitutional provisions, the 
legislature may create or provide for the creation 
of highway offices,^^ and for the abolition of such 


offices.^® Among the officers created or provided 
for are highway agents,*® highway commission- 
ers,*7 highway engineers,** highway or road over¬ 
seers,** highway patrols and investigators,*® high¬ 
way registrars and pollholders for election,*i high¬ 
way superintendents,** highway supervisors,** and 
highway surveyors.*^ Such statutes have been re- 


Law 473—State v. Hageman, 18 N. 

J.Law 314. 

29 C-J*. p 568 note 9 [a] (1). 

84. Ky.—Mllliken v. Harrod, 122 S. 

W.2d 148. 275 Ky. 597. 

N.C.—Hill V. Ponder, 19 S.KSd 5, 221 

N.C. 68. 

29 C.J. p 568 note 1. 

XzerolBe of police power 

The evils Intended to be suppressed 
by act creating office of county high¬ 
way patrol and investigator are with¬ 
in police power of state.—Mllliken v. 
Harrod, 122 S.W.2d 148, 276 Ky. 697. 
Statutes held valid 
IT.C.—Hill V. Ponder, 19 S.B.2d 6, 221 

N.C. 58. 

S5. Tenn.—Traywlck v. Gllkey, 71 

S.W.2d 676, 167 Tenn. 465. 

29 CJ. p '368 note 2. 

JlboUtlon by leglalatiire only 

A resolution by the county board 
•of supervisors, abolishing the office 
•of county superintendent of high¬ 
ways, is void, for. although the high¬ 
way law authorizes the board to cre¬ 
ate the office. It does not authorize 
the board to abolish It, and this may 
be done by the legislature only.— 
Cregier v. Hill, 203 N.T.S. 413, 122 
Mlsc. 569. 

By adoption of new system 

(1) Legislature, to accomplish gov¬ 
ernmental purpose of maintaining 
highways, may abolish old system as 
well as offices created to administer 
It and adopt new system,—Butler v. 
McMahan, 64 S.W.2d 1, 166 Tenn. 511. 

(2) Adoption of alternative road 
law in a county eliminates road com¬ 
missioners in that county.—^Browne 
V. Benson, 137 S.E. 626. 168 Ga. 707— 
Varner v. Thompson, 60 S.B. 216, 3 
Ga.App. 415. 

(3) To effect the abolition of an 
•office by a change in the Mghway 
system, the change must he real and 
substantial, not colorable only.— 
Tray wick v. Gilkey, 71 S.W.2d 676, 
167 Tenn. 465. 

(4) Statute transferring county 
road commissioners* powers to coun¬ 
ty workhouse commission was held 
not invalid as making merely color¬ 
able change of county highway sys¬ 
tem to remove road oommissloners 
from office.—Powers v. Wiseman, 67 
'S.W.2d 142, 167 Tenn. 140. 

(6) Statute reducing number of 
highway commissioners from three 
to two, providing for supervision of 
work by fonemaa Instead of by a su¬ 


pervisor, changing details of report¬ 
ing, accounting, and internal manage¬ 
ment, and appointing two commis¬ 
sioners to displace previously elected 
incumbents was held to have effected 
a colorable change only and not to 
have affected the right to office of 
such incumbents.—Traywlck v. Gll¬ 
key, supra. 

By aleotlon 

Under some statutes the office of 
county highway engineer is continu¬ 
ing one which can be abolished only 
by vote of people of county as pro- 
‘vlded by statute, and cannot be dis¬ 
pensed with or duties transferred by 
county court to county surveyor, or 
other persona.—^Langston v. Howell 
County, 79 S.W.2d 99, 836 Mo. 444. 

By repeal of sta'tiilit creating office 

(DA highway office may be abol¬ 
ished by repeal of the statute creat¬ 
ing it 

Tenn.—Goetz v. Smith, 278 S.W. 417. 
152 Tenn. 451. 

I W.Va.—^Richardson v. Raleigh Coun¬ 
ty Court, 117 S.E. 482, 93 W.Va. 
604. 

(2) Where, in the codification and 
reSnactment of the state highway 
laws, the legislature, although ex¬ 
pressly repealing the existing high¬ 
way laws, has at the time of such 
repeal substantially reSnacted former 
sections of the existing highway law 
relating to the state highway depart¬ 
ment, and to the state highway com¬ 
missioner, and has not expressly 
abolished the latter office, but con¬ 
tinued the same In force with the 
same title, tenure, and ealary, and 
with substantially the same functions 
which it theretofore possessed, such 
office'Will not he considered as hav¬ 
ing been abolished by such repeal, 
but as continuing and undisturbed.— 
State V. Cowen, 117 N.E. 238, 96 Ohio 
St. 277. 

Statute held valid 
Act terminating unexpired terms of 
certain highway commissioners 
whose office had been created by pre¬ 
vious act was held constltutionaL— 
State ex rel. Coleman v. Lewis, 186 
S.E. 625, 181 S.C. 10. 

Btathte held Invalid 

Statute abolishing office of county 
road commissioner for Trousdale 
county, and providing that office of 
county superintendent of roads there¬ 
by created could not be filled at first 
election by any one who had served 
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as county road commissioner for as 
much as four out of the eight years 
immediately preceding election, was 
Invalid.—Beasley v. Cunningham; lOS 
S.W.2d 18. 171 Tenn. 834. 110 AL.R. 
306. 

Abolition of public offices generally 
see the C.J.S. title Officers § 10, 
also 46 C.J. p 934 note 70~p 9*35 
note 82. 

80. N.H.—Wheeler v. Gllsum, 62 A. 
697. 73 N.H. 429, 3 L.R.A.,N.S., 135 
—O’Brien v. Derry. 60 A. 843, 78 N. 
H: 198. 

87- S.C.—Little V. Willimon, 87 S.B. 

435, 103 S.C. 50. 

29 C.J. p 568 note 4. 

Bafined 

An officer appointed in each county 
or township, in many of the states, 
with power to take charge of the al¬ 
tering, opening, repair, and vacating 
of highways within such county or 
township.—^Black L.D. 

ComxniSBloiieTs of roads and zevNiues 
Ga.—Compton v. Hlx, 198 S.B. 252, 
184 Ga. 749. 

29 C.J. p 668 note 4 [b]. 

88. Mo.—Langston v. Howell Coun¬ 
ty, 79 S.W.2d 99, 336 Mo. 444. 

29 C.7. p 568 note 5. 

89. Mo.—^Hin v. Hopson, 120 S.W. 
29, 221 Mo. 103. 

29 C.J. p 568 note 6. 

90. Ky.—Shannon v. Dean, 130 S.W. 
2d 812, 379 Ky. 279—Mllliken v. 
Harrod, 122 S.W.2d 148, 275 Ky. 
597, 

OL N.C.—^Woodall v. Western Wake 
Highway Commn., 97 S.B. 226, 176 
N.C. 377. 

92. Ind.—State v. Hart, lOS N.E. 149, 
181 Ind. 692. 

N.T.—^Lynch v. Rhlnebeck, 108 N.E. 
888, 210 N.T. 101. 

“To'wn. anperlntendent of hlgh- 
•ways” as eaulvalant to "town super¬ 
intendent" in statute relating to 
highways.—Maxson v. Gale, 136 N.T. 
S. 967, 142 App.Div. 335. 

93. Wash.—State v. Newland, 79 P. 
983, 37 Wash. 428.' 

39 C.J. p 568 note 9. 

Supervisor of nuatntenaaoei 
Ky.—^Polley v. Fortenberry, 105 S-W. 
2d 143, 268 Ky. 369. 

94. N.BL—^Eaton v. Burke, 22 A 452, 
66 N.H. 804. 
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peatedly upheld against various constitutional ob¬ 
jections.®® 

Under some statutes the creation of highway of¬ 
fices depends on the due and prior organization of 
highway districts.®® 

Creation and abolition of public offices generally 
are considered in the C.J.S. title Officers §§ 8-10, 
also 46 C.J. p 933 note 56-p 935 note 82. 


§ 163. -Appointment or Election 

within constitutional limits the legislature may de¬ 
termine the manner of selecting highway officers. 

Subject to constitutional limitations and restric¬ 
tions,®^ it is within the discretion of the legislature 
to determine the manner of the selection of high¬ 
way officers.®® 

The election of highway officers®® or the appoint- 


mmotloiui 

Mass.—Sikes ▼. Hatfield, 18 Gray 
347. 

ILL—Sweet v. Conley, 39 A, 826, 20 
ILL 381, 888. 

96b Ky.—Shannon v. Dean, 130 S.W. 
2d 812, 279 Ky. 279—Mllliken v. 
Harrod, 122 S.W.2d 148. 276 Ky. 
597. 

29 C.J. p 569 note 11. 

96L Idaho.—State v. Goodlnff, 124 P. 

791. 22 Idaho 128. 

29 C.J. p 569 note 12. 

Organization of districts see supra 
§ 144-153. 

97. Mode of seieotion violating coiu 
stitutioii renders statute void.—^Has¬ 
sell V. Walters, 93 S.W.2d 1268, 170 
Tenn. 206. 

SSleotloa as "couiLty offloem** 

(1) County road commissioners 
were held “county officers" within 
constitution requiring their selection 
by people or county court.—^Lorlng 
V. McGinness, 44 S.W.2d 314, 163 
Tenn. 543. 

(2) Statute establishing zones and 
authorizing voters In each zone to 
elect one county road commissioner 
waa held not unconstitutional as fill¬ 
ing offices otherwise than by people. 
—Lorlng V. McGinness, supra. 

9& N.C.—Hill V. Ponder, 19 S.H.2d 
5, 221 N.C. 58. 

Tenn.—^Powers v. Wiseman, 67 S.W. 

2d 142, 167 Tenn. 140. 

29 C.J. p 669 note 18. 

Delegating option as to mode of ra- 
eleotlon 

(1) Under some statutes the option 
to select road commissioners by ap¬ 
pointment or election is vested In the 
county board of supervisors, such 
delegation of power being proper.— 
Matthews v. Montgomery, 266 N.W. 
300, 275 Mich. 141. 

(2) Under such a statute, the coun¬ 
ty board of supervisors was held 
not without Jurisdiction to declare 
that county road commissioners 
should be selected by appointment 
where they had previously been elect¬ 
ed.—Matthews v. Montgomery, supra. 

(3) Thereunder a resolution of 
board declaring purpose to appoint 
was sufficient, an ordinance not be¬ 
ing necessary.—^Matthews v. Mont¬ 
gomery, supza. 

Dosl g nattoii by Isglslatnzo 

(1) In the absence of constltutlon- 
.al prohibition, the legislature may 


name the members of the board cre¬ 
ated by a statute.—State ex rel. Mor- 
ford V. Emerson, Del., 8 A.2d 154, 1 
Terry, 233. 

(2) A statute designating certain 
persons as members of the board for 
a particular period, their successors 
to be appointed in the manner pro¬ 
vided, has been upheld as valid, such 
a statute being an exercise of a leg¬ 
islative function and not an Invasion 
the executive prerogative.—State ex 
reL Morford v. Emerson, Del., 10 A.2d 
515, 1 Terry, 328. affirmed 14 A2d 
878, 1 Terry 496. 

Interim designation or appointment 

(1) Legislature had power to au¬ 
thorize county judge to appoint work- 
house commissioners to serve until 
Quarterly court's next meeting by act 
transferring county road commission¬ 
ers' powers to workhouse commis¬ 
sion.—^Powers V. Wiseman, 67 S.W. 
2d 142, 167 Tenn. 140. 

(2) Statute establishing a board of 
county highway commissioners as 
elective officers and providing for the 
appointment of commissioners until 
the next general election held not in¬ 
valid.—Goetz V. Smith, 278 S.W. 417, 
162 Tenn. 451. 

<3) Legislature was held to have 
power to appoint county superintend¬ 
ent of roads until a subsequent elec¬ 
tion is held.—Butler v. McMahan, 64 
S.W.2d 1, 166 Tenn. 511. 

Ex offlolo membership 

Certain county officers may be 
made ex officio members of highway 
boards. 

Mo.—State v. Morehead, 166 S.W. 746, 

256 Mo. 683. 

Tenn.—^Powers v. Wiseman, 67 S.W. 

2d 142, 167 Tenn. 140. 

29 C.J. p 569 note 14. 

AppoiutmMLt by governor 

Provision of act requiring members 
of highway board of Winston County 
created by the act to be appointed 
by the governor was held not to vio¬ 
late the constitution.—Johnson v. 
Robinson, 192 So. 412, 238 Ala. 568. 

County oommlssioners 

County commissioners. In appoint¬ 
ing county highway superintendent, 
perform ministerial act.—Hastings v. 
Board of Com'rs of Monroe County, 
188 N.E. 207, 205 Ind. 687. 

County oonzt 

Some statutes vest the discretion 
and power to select the county high¬ 
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way engineer in the county court.— 
Langston v. Howell County, 79 S.W. 
2d 99, 336 Mo. 444. 

Vse of state offloers In county 

(1) Motor Vehicle Act S 80 is not 
unconstitutional because It permits 
the appointment of traffic officers, 
who are state officers, to act in par¬ 
ticular counties.—Ryan v. Riley, 223 
P. 1027, 65 Cal.App. 181. 

(2) Such statute, in empowering 
the chief of the motor vehicle divi¬ 
sion to appoint such number of traffic 
officers as he may deem necessary, 
is not void because it does not limit 
or specify the number of traffic offi¬ 
cers to be appointed.—^Ryan v. Riley, 
supra 

Discretion to make appointments 

Under a statute vesting discretion 
in the fiscal court whether or not to 
make appointments of road commis¬ 
sioners, such court cannot be com¬ 
pelled to make such appointments.— 
Muhlenburg County Fiscal Court v. 
Muhlenburg County Road Commis¬ 
sion, 9 S.W.2d 129, 225 Ky. 482. 
Compelling appointment 

Where a highway had once been 
lawfully established, and had not 
been abandoned, but had not been 
worked for several years, and the 
location thereof was in dispute, the 
question for the jury, in contested* 
proceedings for the appointment of 
an overseer for the road and the as¬ 
signment of hands thereto, was to de¬ 
termine the location of the old high¬ 
way as it existed under the order es¬ 
tablishing it.—Conner v, Matheney, 
254 S.W. 433, 200 Ky. 86. 

Issnaaoe of oommlssioiL 

Provision in act relating to state 
highway commission permitting com¬ 
missioners to exercise their dutleS' 
under certificate of elecUon pending 
issuance of commission by governor 
was held not violative of constitu¬ 
tional provision directing governor to* 
commission all state officers.—State 
ex rel. Coleman v. Lewis, 186 S.E. 
625, 181 S.C. 10. 

99. Mo.—State v. Heffeman, 148 S- 

W. 90, 243 Mo. 442. 

29 C.J. p 569 note 15. 

De facto officers 

It has been held that, if highway 
commissioners are not de jure officers 
because not elected at time required 
by constitution, they axe nevertheless 
de facto officers whose acts are valid. 
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merit of highway officers^ must comply with consti¬ 
tutional and statutory provisions and requirements, 
and must be of someone of a class eligible, who 


must duly qualify, as discussed infra § 164. 

The selection is not necessarily defeated by in¬ 
formalities,^ and the officer may cure or waive the 


as long: 849 not challenged in Legal 
manner.—^Trahan v. State Highway 
Commission, 151 So. 178, 169 Hiss. 
732. 

Xooal law oontixLTLed In effect 

A local act providing for the elec¬ 
tion of commissioners was held to he 
continued In effect by a provision of 
a later general code expressly saving 
local statutes from appeal.—^Baker v. 
State, 1-33 So. 291, 222 Ala. 467. 

1. Ky.—Bristow V. Shrout, 94 S.W. 
2d 3-52, 264 Ky. 125—Johnson v. 
Sampson, 24 S.W.2d 306, 232 Ky. 
648. 

■Tex.—^Denison v. State, Civ.App., 61 
S.W.2d 1017, error refused Denison 
V. State ex rel. Allred, 61 S.W.2d 
1022. 122 Tex. 459. 

29 C.J. p -569 note 16. 

Approval of fiscal court 

(1) Some statutes vest county 
iudge with authority to appoint 
•county road engineer, where county 
has provided therefor, subject to ap¬ 
proval or disapproval of members of 
fiscal court—Bristow v. Shrout, 94 
S.W.2d 352, 264 Ky. 126. 

(2) Under such a statute the power 
•of members of fiscal court other than 
county Judge with respect to appoint¬ 
ment of county road engineer is lim¬ 
ited to giving or withholding their 
consent to appointment previously 
made by county Judga—^Bristow v. 
Shrout, supra. 

(3) The members of the court can¬ 
not make the appointment them- 
■selvea—^Bristow v. Shrout, supra 

(4) Act providing for breaking of 
tie vote of fiscal court members in 
election of county officer applies only 
to cases where fiscal court as a body 
Is empowered to make election or ap¬ 
pointment, and does not apply where 
-county Judge Is speclfica.lly author¬ 
ized to make appointment subject to 
consent of other members of fiscal 
court, as in case of county road en¬ 
gineer.—^Bristow V. Shrout, supra, 
'ConeTunrmt action 

Under the •statutes, the mayor and 
councllmen of city in special road 
district were held each to have one 
vote for road commissioner at meet¬ 
ing with members of county court— 
'State ex Inf. Holt ex reL Jones v. 
Meyer, 12 S.W,2d 489, 321 Mo. 858. 
.Oonfinnathm by senate 

(1) Under some statutes the ap¬ 
pointment of members of the state 
'highway commission or the chairman 
thereof by the governor must be con¬ 
firmed by the senate. 

:Ky.—Johnson v. Sampson, 24 S.W.2d 
306, 232 Ky. 648. 


Tex,—^Denison v. State ex rel. Allred, 

61 S.W.2d 1022, 122 Tex. 459, re¬ 
fusing error Denison v. State, Olv. 

App., 61 S.W.2d 1017. 

(2) A two-thirds vote of the sen¬ 
ate is required under some statutory 
and constitutional provisions.—^Deni¬ 
son V. State, Civ.App.. 61 S.W.2d 1017, 
error refused Denison v. State ex rel. 
Allred. 61 S.W.2d 1022, 122 Tex. 459. 

(3) Expiration of term of appoin¬ 
tive officer, such as chairman of state 
highway commission, creates vacancy 
for purpose of appointment of suc¬ 
cessor by governor with advice and 
consent of two-thirds of Senate, as 
required by the constitution, even 
though Incumbent holds over until 
successor Is appointed and qualified. 
—^Denison v. State. Civ.App., 61 S.W. 
2d 1017, error refused Denison v. 
State ex rel. Allred, 61 S.W.2d 1022, 
122 Tax. 459. 

(4) Entry in senate journal, with 
respect to senate's action on gov¬ 
ernor's nomination of one to office of 
chairman of state highway commis¬ 
sion. that nomination was "not con¬ 
firmed," and language used by secre¬ 
tary of senate in communication to 
governor that "Senate has refused 
to confirm" nomination, must be In¬ 
terpreted In light of constitutional 
provision that nomination "shall be 
with advice and consent of two- 
thirds of Senate present," and as so 
construed was held to mean that two 
thirds of senate present did not con¬ 
sent to nomination, and therefore 
appointment did not become effective. 
—^Denison v. State ex reL Allred, 61 
S.W.2d 1023, 122 Tex. 469, refusing 
error Denison v. State, Clv.App., -ei 
S.W.2d 1017. 

Contract 

Where, under the governing stat¬ 
utes, a contract between the chief of 
division of motor vehicles and coun¬ 
ty board of supervisors authorizing 
hoard to appoint traffic officers for 
county was not required to be In 
writing, and acceptance by chief of 
recommendations of county board as 
to traffic officers constituted appoint¬ 
ment of traffic officers under contract 
with chief.—^Elsenhuth v. Department 
of Motor Vehicles, 37 P.2d 726, 2 Cal. 
App.2d 207. 

Eleotlon by ooimty court 

Tenn.—State ex rel. Kempson v. 

Moore, 67 S.W.2d 161, 167 Tenn. 

170. 

Appolutmant after bond elsctloiL 

<1) Under a statute providing for 
appointment of road commissioners 
a specified time before a bond elec- 
, tion, the fiscal court cannot appoint 
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road commissioners after such elec¬ 
tion.—^Muhlenburg County Fiscal 
Court V. Muhlenburg County Road 
Commission, 9 S.W.2d 129, 225 Ky. 
432. 

(2) That road commissioners 
would better serve people than fiscal 
court does not authorize construction 
of statute as authorizing their ap¬ 
pointment after bond election.—Muh¬ 
lenburg County 'Fiscal Court v. Muh¬ 
lenburg County Road Commission, 
supra. 

Time of eleotloii by fisool court 

Under a statute providing for the 
election of the county road engineer 
by the fiscal court, such engineer to 
hold office for a specified time from 
the time of his election, such court 
was held authorized to reflect an In¬ 
cumbent prior to the expiration of 
his term, where all members of the 
court would still be In office at the 
expiration of such term, regardless 
of whether political advantage was 
sought by such election.—Walker v. 
Fox, 287 S.W. 228. 216 Ky. 'ZZ. 

Proof of appolu-tmeut 

(1) Under some statutes, the coun¬ 
ty board of supervisors’ appointment 
of its members as road commission¬ 
ers for their separate districts can 
be evidenced only by order on board’s 
minutes.—Simpson County v. Panther 
Oil & Grease Co., 188 So. 566. 185 
Mis& 506. 

(2) Under the applicable statutes. 
It was held that one not appointed 
in writing as member of state high¬ 
way commission after adjournment 
of senate without confirming his pre¬ 
vious appointment was not entitled 
to offlca—Johnson v. Sampson, 24 S. 
W.2d 306, 232 Ky. 648. 

(3) Evidence, Including testimony 
of plaintiff and county highway en¬ 
gineer, was sufficient to establish 
that plaintiff was appointed chief 
deputy to county highway engineer. 
—^Powell V. Buchanan County, 156 S. 
W.2d 1'72, 848 Mo. 807. 

BecoiLsldaratloix of appoiutaneait i3nu> 
proper 

Election of county road commis¬ 
sioner by board of supervisors of 
county was held final and not subject 
to annulment by motion for reconsid¬ 
eration made at special meeting held 
over two weeks later, although prior 
to beginning of commissioner’s term 
of office, where board had no rules 
of procedure providing for such re¬ 
consideration.—^Lind V. Fish, 262 N. 
W. 413, 372 Mich. 671. 

8. Mass.—ClEtrk v. Easton. 14 N.E. 

795, 146 Mass. 43. 

29 C.J. p 669 note 19. 
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irregularity by acting in office.* 

Chairman, In the absence of a provision in the* 
statute creating a highway administrative body for 
the appointment of a chairman, the members may 
choose who may be chairman.^ The general par¬ 
liamentary custom of considering the first named 
member of a committee as chairman is inapplicable 
to a highway administrative body created by stat¬ 
ute.® 

Under a statute requiring the chairman to be a 
member of the board, the appointment of one not 
a member of the board as chairman constitutes an 
appointment to membership.® 


g 164. — Eligibility and Qualification 

a. Eligibility 

b. Acceptance of office and qualification 
a. Eligibility 

Eligibility to hold highway office Is limited to persons 
possessing the qualifications prescribed by law. 

Although special qualifications for a highway of¬ 
fice need not be prescribed by the statute creating 
it,7 eligibility to a highway office is limited to per¬ 
sons who possess the qualifications validly pre¬ 
scribed by law,® such as qualifications as to age,® 
citizenship,right to vote,^^ and residence^® in the 
district,^® and ownership of property.^* A mere ir- 


3. Tenn.—^Mitchell v. State, 2 Swan 
554. 

29 O-J. p 569 note 20. 

4. Fast assent of members tbat the 
governor might act as chairman did 
not impair their right to choose an¬ 
other chairman.—State v. Hartley, 
257 P. 396, 144 Wash. 135. 

6. Wash.—State v. Hartley, supra. 

6. Ga.—^Holder v. Anderson, 128 S.H. 
181, 160 Ga. 433. 

7. QnallflcatloiiB of oommlssloners 
The act creating the Moffat Tunnel 

Improvement district is not Invalid 
because there is no specification as 
to the dualificatlons of the commis¬ 
sioners, its governing body, since 
there is no reguirement that their, 
qualifications be prescribed, and it' 
being established that a taxpayer 
may act.—^Mllhelm v. Moffat Tunnel 
Improvement Dlst, 211 F. *649, 72 
Colo. 268. 

8L Ga.—Sweat v. Barnhill, 165 S.ZI. 

18, 171 Ga, 294. 

29 C.J. p 669 note 21. 

Faxty aflUlation 

(1) Statute providing that not 
more than three of five road commis¬ 
sioners shall belong to same political 
party was held valid under constitu¬ 
tional provision that no political or 
religious test other than oath to sup¬ 
port constitution shall be required as 
qualification.—^Marshall v, Burke, 11 

5. W.2d 688, 168 Tenn. 133. 

(2) Thereunder, where three of 
county road commissioners were 
Democrats, no other Democrat was 
eligible.—^Marshall v. Burke, supra. 

(3) A statute providing that “one 
each of the two members of the sev¬ 
eral township highway commissions 
to be elected under this act shall, so 
far as feasible and practicable, come 
from eadh of the two leading political 
parties of such township,*' is merely 
recommendatory to the voters and an 
election is legal although all the 
officers elected belong to one party. 
—Cole V. Sanders, 9*3 S.B. 476, 174 N. 
C. 112, 114, AnzLCa8.1918D 1023. 


Knowledge of law nnneeessaxy 

Members of state highway commis¬ 
sion need not be learned in the law.— 
State V. Fidelity & Deposit Co. of 
Maryland, 58 S.W.2d 696, 187 Ark. 4. 
Ghalxmaa of highway oommlsBloii 

(1) Under a statute providing that 
the members of the highway com¬ 
mission shall select a chairman from 
among its members, membership in 
the commission is a prerequisite to 
the holding of the office of chairman. 
—Johnson v. Laffoon, 77 S.W.2d >346, 
257 Ky. 166. 

(2) Lawful removal of a member 
of the commission deprives such 
member of the right to hold office as 
chairman.—Johnson v. Laffoon, su¬ 
pra. 

Provision,si appointuest 

Under the applicable statutes, it 
was held that the provisional ap¬ 
pointment of county superintendent 
of highways pending establishment 
of eligible list by civil service com¬ 
mission was Invalid, where commis¬ 
sion had not certified appointee as 
qualified for provisional appointment 
after noncompetitive examination.— 
People ex rel. Dwell v. Robson, 1 N. 
Y.S.2d 476, 253 App.Dlv. 127, modify¬ 
ing 297 N.T.S. 815, 251 App.Div. •689, 
and affirmed 16 K.B.2d 112, 278 N.Y. 
•&85. 

Trial of eligibility 

(1) The eligibility of an appointee 
to hold the statutory office of county 
engineer can be tried only in a direct 
proceeding to which the alleged offi¬ 
cer is a party.—Ake v. Bookhammer, 
119 A. 238, 18 DeLCh. 820. 

(2) The fact that an appointee, 
who was not qualified under the stat¬ 
ute to hold the office of county en¬ 
gineer, was designated as “acting" 
county engineer, but was performing 
the duties and receiving the compen¬ 
sation of the county engineer, does 
not establish that he was not filling 
the statutory office of county engi¬ 
neer so as to permit attack on the 
right to hold the office by other than 
direct proceeding.—Ake v. Bookham¬ 
mer, supra. 


N.T.—^MacDonald v. Ordway, 114 
N.B. 386, '219 N.T. 328, reversing 
160 N.Y.S. 64, 174 App.Dlv. BIS. 

10. N.T.—^MacDonald v. Ordway, su¬ 
pra. 

11. Legal voter 

One may be a legal voter, satisfy¬ 
ing the requirement, although not a. 
qualified elector because of not hav¬ 
ing resided a sufficient length of time 
in the particular precinct in which he 
lived at the time of the election.— 
Marklewlcz v. People ex rel. Delaney. 
126 IlLApp. 203, affirmed People ex 
rel. Delaney v. Marklewlcz, 80 N.B. 
2d 256, 225 Ill. 563. 

Fayment of taxes 
One who at the time of his ap¬ 
pointment or election has not paid 
his taxes es required by the constitu¬ 
tion is not a qualified voter and hence 
is ineligible to hold the office.—Sweat 
V. Barnhill, l!55 S.B. 18, 171 Ga. 294. 
Appointment by legtslatnze ImmatezL- 
al 

That road commissioner was ap¬ 
pointed by act of legislature would 
not prevent appointee Arom being in¬ 
eligible for nonpayment of taxes as 
provided in the constitution.—Sweat 
V. Barnhill, supra. 

lA N.Y.—MacDonald v. Ordway, 114 
N.B. 886. 219 N.T. 328, reversing 
160 N.T.S. 64, 174 App.Dlv. 518. 

la Or.—State v. Cook. -65 P. 89, 

Or. '377. 

29 C.J. p 670 note 25. 

14. Ark.—Nall v. Kelley, 179 S.W. 

486, 120 Ark. 277. 

29 C.J. p 570 note 25%. 
invalid requirement 

The provision of a statute that two 
of the members of each district road 
board must be freeholders is contrary 
to a constitutional provision that ev¬ 
ery person qualified to vote shall be 
eligible to any office.—Fauquier 
County Center Magisterial Dlst. Road 
Bd. V. Spllman, 84 S.B. 10>8, 117 Va. 
201 . 
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regularity does not so disqualify an officer as to 
render his acts invalid.^® 

Incompatible offices. Whether one who is al¬ 
ready a public officer is^® or is not^^ eligible for 
a highway office may depend on the provisions of 
the particular statute and on the general rules as 
to incompatible offices, discussed in the CJ.S. title 
Officers § 23, also 46 CJ. p 941 note 2-p 948 note 
73. 

b. Acceptance of Office and QnaMcation 

Constitutional and statutory requirements with re¬ 
spect to the qualifying steps to be taken to entitle one 
to hold a highway office must be satisfied. 

Requirements imposed by constitution or statute 
as to the manner in which a highway officer shall 
qualify before entering on the duties of his office 
must be complied with within the time specified.^® 

Following the general rules applying to de facto 
officers, discussed in the CJ.S. title Officers § 139, 
also 46 C.J. p 1056 note 40, a highway officer who 
qualifies and participates in the performance of 


his duties, although ineligible, holds his office un¬ 
der color of title as a de facto officer^® and as such 
his acts are valid.®® However, an officer holding 
over is not a de facto officer where he has never 
qualified for the office to which he had been elect- 
ed.®i 

Oath of office. Where required by statute, the 
taking of an official oath is necessary to the legal 
possession of the office.®® Failure to comply with 
the requirements as to the oath may be deemed a 
refusal to serve.®® 

Bond, In the absence of statute, road officers 
are not required to give bond for the faithful per¬ 
formance of their duties.®^ However, where the 
statute requires it, the giving of such bond is nec¬ 
essary to the legal possession of the office.®® The 
amount of the bond depends on the provisions of 
the particular statute under which it is required.®® 

Mere irregularities in an effort to comply with 
the statute do not disqualify the officer, ®7 and the 
omission to give bond does not ipso facto oust the 


16. W.Va.—Props t v. Calhoun Coun¬ 
ty Ct.. 106 S.H. 878, 88 W.Va. 400. 
29 C.J. p 570 note 26. 

16. Tex.—Montford v. Navarro 
County, Clv.App., 226 S.W. 424. 

29 C.J. p 570 note 46. 

17- Ky.—Daviess County v. Good¬ 
win, 77 S.W. 185, 116 Ky. 891, 25 
Ky.L. 1081. 

29 C.J. p 670 note 47. 

State hlerhway engrlneer 

Althougrh a special act tendering: 
the state highway engineer the posi¬ 
tion of engineer for a certain road 
district would have governed his re¬ 
lationship with that district, had he 
accepted the position, it did not 
change the public policy, Impllable 
from a statute prescribing the state 
highway engineer's oath, so as to al¬ 
low him to become engineer for any 
other road district.—Carter v. Brad¬ 
ley County Road Improvement DlsL 
Nos. 1 and 2, 246 S.W. 9, 155 Ark. 288. 

18. Ark.—^Barnett v. McCray, 277 S. 
W. 46, 169 Ark. 888. 

Qnallfloatloxi prior to ellgriUlity 
Where county superintendent of 
highways was provisionally appoint¬ 
ed, pending establishment of eligible 
list, to All vacancy created by previ¬ 
ous appointee's failure to take oath 
of office on being reappointed, with¬ 
out civil service commission having 
certified him as qualified for provi¬ 
sional appointment after noncompeti¬ 
tive examination, but after he had 
taken oath and filed bond, commis¬ 
sion certified him as qualified for pro¬ 
visional appointment and he was 
again provisionally appointed, second 
appointment was valid and previous 
oath of office and filing of bond suf- 
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ficed as qualification.—People ex rel. 
Ewell V. Robson, 1 N.Y.S.2d 476, 253 
App.Dlv. 127, modifying 297 N.Y.S. 
816, 251 App.Div. 689, and affirmed 
16 N.B.2d 112, 278 N.Y. 58'5. 

19. Idaho.—Shoshone Highway Dlst. 
V. Anderson, 125 P. 219, 23 Idaho 
109. 

20. Idaho.—Shoshone Highway Dlst 
V. Anderson, supra. 

21. Ky.—Chatham v. Davenport, 220 
S.W. 1062, 187 Ky. 801. 

22. Neb.—State v, Weber, 245 N.W. 
407, 124 Neb. 84. 

N.Y.—People ex reL Ewell v. Rob.son, 

1 N.Y.S.2d 476. 263 App.Div. 127, 
modifying 297 N.Y.S. 315, 251 App. 
Div. 689, and affirmed 16 N.E.2d 
112, 278 N.Y. 685. 

29 C.J. p 570 note 82. 

AppUoabUity of statute 
Statutory requirement that town 
officer subscribe oath for faithful 
performance of office, and file certifi¬ 
cate thereof, held applicable to road 
overseer.—State v. Weber, 245 N.W. 
407, 124 Neb. 84. 

Provision mandatory 
Neb.—State v. Weber, 245 N.W. 407, 
124 Neb. 84. 

Constitutional oath sufflloiont 
Under statute providing that fail¬ 
ure of any of commissioners to 
"qualify" within specified time from 
passage of act shall be deemed a 
nonintention to serve, it Is sufficient 
for commissioners to take the gen¬ 
eral oath provided by the constitu¬ 
tion.—^Barnett v. McCray, 277 S.W. 
45. 169 Ark. 833. 

23. Neb.—State v. Weber, 245 N.W. 
407, 124 Neb. 84. 
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9A Pa.—In re Chapman Tp., 40 Fa. 
Co. 702. 

25. Mo.—Everton Special Road Dlst. 
V. Bank of Everton, App., 65 S.W. 
2d 385. 

N.Y.—^People ex rel. Ewell v. Rob¬ 
son, 1 N.Y.S.2d 476, 253 App.Div. 
137, modifying 297 N.Y.S. 815, 2S1 
App.Div. 689, and affirmed 16 N.E. 
2d 112, 278 N.Y. 685. 

29 C.J. p 570 note 36. 

Who required to furnish bond 
Under statute authorizing creation 
of road districts and which provides 
that officers of police Jury of parish 
in which district lies, or In which 
the most territory of district lies, if 
district lies In two or more parishes, 
shall be officers of the road districts, 
and which then provides that treas¬ 
urer of road district shall furnish a 
special bond, treasurer of any road 
district created under the statute is 
I required to give such bond and not 
Just treasurers of districts which lie 
in two or more parishes.—Road Diet. 
No. 1 of Ja.ckson Parish v. Fidelity 
& Deposit Co. of Maryland, 197 So. 
252, 195 La. 621. 

Liabilities on bonds see Infra § 171. 

26. Additional bond 

Under some statutes it was the 
duty of the board of commissioners 
of a highway district to require of 
the treasurer additional bonds when¬ 
ever it became certain that the funds 
In his hands exceeded or would ex¬ 
ceed a certain per cent of the amount 
of the bonds already filed.—Walton v- 
Channel, 204 P. 661, 34 Idaho 632, 544. 

27. W.Va.—Propst v. Calhoun Coun¬ 
ty CL, 106 S.E. 878, 88 W.Va. 400. 

29 C.J, p 570 note 87. 
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appointee from office, 28 nor does it make his acts 
void29 or render him a trespasser,8® he being at 
least an officer de facto,8^ and rightfully in office, 
at least as far as the rights of third persons are 
concerned, until, in and by a direct judicial or other 
authorized proceeding, a forfeiture is judicially de- 
clared.82 Under some statutes, however, the fail¬ 
ure to file the requisite bond creates a vacancy in 
office if such failure is due to the fault of the 
officer.83 

The tender by the officer of a sufficient statutory 
bond cannot properly be refused.84 

The approval of the bond has been presumed 
from its retention for the length of time provided 
for filing it without objection.85 


§ 165. -Term and Tenure of Office 

a. In general 

b. Holding over 

c. Loss of office 

a. In General 

within constitutional limits, the legislature may tlx 
and regulate the term of highway offlcers. 

Under its general power to create highway offi¬ 
ces, discussed supra § 162, the legislature has the 
power, subject to constitutional limitations and re- 
strictions,86 to fix and regulate the tenure of a 
highway office and the terms of highway officers.87 


sa N.T.—Foot V. Stiles. 57 N.T. 399 
—Matter of Kerr, 108 N.T.S. 591, 67 
Misc. 324. 

Pa.—^Lower Merlon Tp. v. Frederick, 
22 Pa.Co. 448, 15 Montg.Co. 105. 

29. N.T.—Foot V. Stiles, 57 N.T. 399. 
W.Va.—^Propst v. Calhoun County Ct., 

106 S.E. 878, 88 W.Va. 400. 

30. N.T.—^Foot v. Stiles, 67 N.T. 
399. 

31. Me.—Willey v. Windham, 50 A. 
281, 95 Me. 482. 

N.Y.—Foot V. Stiles, 57 N.T. '399. 

30. N.T.—^Foot V. Stiles, supra. 

83. Qau —Compton v. Hix, 193 S.B. 
262, 184 Ga. 749. 

34. Pa.—^In re Bmmel, 27 A. 842, 168 
P£L 157. 

29 C.X p 670 note 44. 

36. Pa.—^Township Auditors v. Fred¬ 
ricks, 22 Pa.Co. 448. 

36. SelectlosL of "ooniLty officers” 
Under constitutional provision re- 
quirlngr county offices created by the 
legrislature to be filled by the people 
or the coxmty court, a statute ap¬ 
pointing* pike commissioners for 
more than year, was held unconsti¬ 
tutional. in that appointment was for 
period beyond the next general elec¬ 
tion, or beyond regular session of 
quarterly county court.—GrlndstafiC 
V. Carter County, 279 S.W. 1041, 162 
Tenn. 605. 

Necessity for speclfled period 

(1) Where constitutional provision 
requires or contemplates that the 
term of office of a highway officer 
be for a specified period, not for 
life, or continuous, or during good 
behavior, failure of a statute creat¬ 
ing the office to specify its terms 
renders it Invalid.—^Farmer v. Wise¬ 
man. 161 S.W.2d 1086, 177 Tenn. 678, 
135 A.LuR. 1169. 

(2) A provision that the commis¬ 
sion shall serve a term of a number 
of years, or ''until the provisions of 
this act are completely carried out," 
does not violate a constitutional pro¬ 
vision that the terms of all offlcers 


shall be for some specified period, 
as the term is for the specified period 
of three years, and the further pro¬ 
vision merely restricts the term to 
the completion of the work, if com¬ 
pleted within that time and does not 
extend the term beyond such period 
without reappointment.—^Lillard v. 
Melton. 87 S.B. 421, 193 S-C. 10. 

(3) Statute providing that the 
terms of office of the highway com¬ 
missioners shall end when their du¬ 
ties under the act shall have been 
fully performed does not violate con¬ 
stitutional provision prohibiting ap¬ 
pointments for life or during good 
behavior, such specification of the 
term being a sufficient limitation of 
the tenure of office.—^Evans v. Beat- 
tie, 136 S.B. 638, 137 S.C. 496. 

(4) State highway acts, by falling 
to limit terms of offices were held 
not unconstitutional as creating per¬ 
manent state offices.—^Bush v. Mar- 
tineau, 296 S.W. 9, 174 Ark. 214. 
Speoiiying beginning of term 

Constitutional provision that the 
terms of all officers elected at the 
general August election shall begin 
on the succeeding first day of Sep¬ 
tember was read into Private Acts of 
1941, providing a new road law for 
Sequatchie County, so as to over¬ 
come objection to act that it failed 
to specify date of commencement of 
term of office of members of county 
road commission therein provided 
for.—^Farmer v. Wlsemaa, 161 S.W.2d 
1086, 177 Tenn. 678, 136 AL..R. 1169. 
Statutes held valid 
Del.—State ex rel. Morford v. Emer¬ 
son, 10 A.2d 516, 1 Terry 328, af¬ 
firmed 14 A.2d 378, 1 Terry 496. 
S.C.—^Evans v. Beattie, 135 S.R 638, 
137 S.a 496. 

29 C.J. p 671 note 63. 

37. Ga.—^Holder v. Anderson, 128 S. 

E. 181, 160 Ga. 438. 

29 C.J. p 570 note 52. 

Chaoige of term 

An act changing the term of office 
of members of the board of the state 
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highway department was not invalid 
on ground that executive had sole 
power to make appointments to the 
board, since other statutes indicate 
that the department is a ''legisla¬ 
tive” rather than an "executive in¬ 
strumentality."—State ex rel. Mor¬ 
ford V. Emerson, Del., 10 A2d 615, 1 
Terry, 828, affirmed 14 A.2d 378, 1 
Terry 496. 

Aimual appointmeiLt 

Under statute authorizing county 
board to employ annually a county 
highway superintendent whose ten¬ 
ure of office could be terminated at 
any time by resolution of board on 
thirty days' notice, superintendent's 
"tenure of office” is one year unless 
he is sooner removed by board.— 
Griggs V. Harding County, S.D., 3 
N.W.2d 485. 

PenaaiieiLt ’teniire 

(1) The statutes of some Jurisdic¬ 
tions vest permanent tenure of office 
in certain highway offlcers under 
specified circumstances, such right 
of tenure being a vested right.— 
Eisenhuth v. Department of Motor 
Vehicles, 37 P.2d 725, 2 Cal.App.2d 
207. 

(2) Traffic officer appointed by 
chief of division of motor vehicles 
at time statute made such officers 
subject to appointment as members 
of highway patrol and entitled to 
permanent civil service status after 
serving one year was held entitled 
to permanent status after working 
one year under appointment without 
limitation by chief of division of 
motor vehicles.—Eisenhuth v. De¬ 
partment of Motor Vehicles, supra. 

(3) Under the governing statutes, 
a traffic officer appointed in 1928 by 
chief of division of motor vehicles 
and temporarily relieved from active 
duty after September, 1928, was not 
discharged so as to deprive him of 
status as traffic officer on Jan. 1, 
1929, and hence his service of one 
year under subsequent commission 
entitled him to permanent clasalfica- 
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However, the authority to fix the tenure of certain 
highway officers may be delegated to the local au¬ 
thorities. 

Where the statute does not otherwise provide, 
the term of office as fixed therein begins on the 
date of the appointment.*® 

Except as the statutes may provide otherwise, 
highway officers who have duly qualified and en¬ 
tered on the discharge of their duties are entitled 
to hold office during the time for which they were 
selected,^® and, under some statutes, until their suc¬ 
cessors are elected and qualify,^^ subject, however, 
to the possibility of loss of office by removal or 
otherwise, discussed infra subdivision c of this sec¬ 
tion. 

b. Holding Over 

Under statutes It Is often held that a duly qualified 
highway officer may hold over after expiration of his term 
on failure to select a successor or until the selection and 
qualification of his successor. 

Under statutory provisions it is often held that 
highway officers may hold over after expiration of 
the term of office on failure to elect or appoint a 


successor,^* or on failure of the successor to quali¬ 
fy,^* unless they have not duly qualified.^^ 

One lawfully removed from office cannot hold 
over until the appointment and qualification of his 
successor notwithstanding the provision of a stat¬ 
ute for such holding over after expiration of the 
term of office fixed therein.'*® 

One ineligible to hold the office to which he was 
elected after his prior appointment thereto cannot 
hold over until the election and qualification of his 
successor.^® 

c. Loss of Office 

(1) In general 

(2) Removal 

(1) In General 

A highway officer may lose office before expiration 
of his term in various ways, such as abolition of the 
office, resignation, removal, etc. 

A highway officer may lose office before expira¬ 
tion of his term by operation of law,**^ as by the 
abolition of the district*® or of the office,*® or by 
a valid legislative change of the highway system,®® 


tlon as traffic officer.—^Slsenliutli v. 
Department of Motor Vehicles, su¬ 
pra. 

38L Tenn.—State v. Williford, 68 S. 

W. 296, 104 Tenn. 694. 

29 C.J. p 671 note 64. 

OoTUity oonrt 

Some statutes vest the discretion 
and power to fix lengrth of term of 
highway engineer In county court.— 
Langston v. Howell County, 79 S.W. 
2d 99. 836 Mo. 444. 

39 . N.T.—People ex rel. Ewell v. 
litobson, 1 N.T.S.2d 476, 263 App. 
Div. 127, modifying 297 N.T.S. 316, 
261 App.Dlv. 689, and affirmed 16 
N.E.2d 112, 278 N.T. 686. 

40 . XT.S.—^Miller v. Rivers, D.C.Ga., 
31 P.Supp. 640, reversed on other 
grounds, C.C.A., Rivers v. Miller, 
112 F.2d 439. 

Ga.—Holder v. Anderson, 128 S.B. 
181, 160 Ga. 433. 

N.J.—Poinler v. State, 44 N.J.Law 
433. 

COxLtlnxLatloiL In office | 

Act creating office of road and 
bridge foreman and providing that 
present road foreman should be road 
and bridge foreman until his term 
expired, unless sooner removed for 
cause, meant to continue In office 
such officer who was of right en¬ 
titled to be designated present coun¬ 
ty road foreman, where at time of 
enactment there existed controversy 
between Incumbent and new appoin¬ 
tee.—State ex rel. McIntyre v. Mc- 
Eachem, 166 So. 86, 281 Ala. 609.' 


Provisional or alxioliLte appointment 
Whether appointment of county 
superintendent of highways was pro¬ 
visional or absolute was Immaterial 
to his right to hold office, perform 
Its functions, and receive salary, and 
affected only his security of tenure. 
—People ex rel. Ewell v. Robson, 1 
N.T.S.2d 476, 263 App.Dlv. 127, modi¬ 
fying 297 N.T.S. 316, 261 App.Dlv. 
689, and affirmed 16 N.R2d 112, 278 
N.T. 686. 

41. Ala.—^Baher v. State, 183 So. 
291, 222 Ala. 467. 

40. Ky. Bristow v. Shrout, 94 S.W. 

2d 352, 264 Ky. 126. 

Tenn.—State ex rel. Kempson v. 
Moore, 67 S.W.2d 151, 167 Tenn. 
170. 

Tex.—^Denison v. State, Clv.App., 61 
S.W.2d 1017, error refused Denison 
V. State ex rel. Allred, 61 S.W.2d 
1022, 122 Tex. 469. 

29 C.J. P 671 note 69. 

As officer de Jure 

County highway engineer, on ex¬ 
piration of official term for which 
he was appointed was held entitled 
to continue in office as de jure offi¬ 
cer until appointment and qualifica¬ 
tion of successor.—^Langston v. How¬ 
ell County, 79 S.W.2d 99, 336 Mo. 444. 

43. Acting officer 

Where duly qualified and acting! 
county superintendent of highways 
was reappointed and filed renewal 
bond, although he did not taAe new 
oath of office, he continued to hold 
office lihtll his successor was duly 
chosen and qualified.—^People ex reL 
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Ewell T. Robson, 1 N’.Y.S.2d 476, 266 
App.Dlv. 127, modifying 297 N.T.S. 
316, 251 App.Dlv. 689, and affirmed 
16 N.E,2d 112, 278 N.T. 685. 

4A Ky.—Chatham v. Davenport, 220 
S.W. 1062, 187 Ky. 801. 

45. IlL—^Weaver v. Menard County, 
239 IlLApp. 266. 

48 . Ga.—Odom v. Jones, 167 S.B. 
304, 176 Ga. 147. 

47. Iowa.—Mauck v. Lock, 30 N.W. 

666, 70 Iowa 266. 

29 C.J. p 571 note 81. 

Creation of new road district 
One elected to office within a dis¬ 
trict of which he Is a resident loses 
office on the lawful creation of a new 
district on such basis as to make him 
a nonresident of the old district in 
which he held office.—^People ex rel. 
Jones V. Woodrum, 190 N.E. 916, 356 
Ill. 427. 

4a Ind.—^Lyon v. Kee, 22 N.E. 128, 

I 120 Ind. 150. 

49. S.C.—State ex rel. Coleman v. 
Lewis, 186 S.E. 626, 181 S.G 10. 

Term immediately ended 
The effect of a statute repealing 
the act creating the office Is to va¬ 
cate Immediately the office and term¬ 
inate the term of the Incumbent 
thereof.—Richardson v. Raleigh 
County Court, 117 S.B. 482, 93 W.Va. 
604. 

5a Substantial change 

(1) ChairmaJi of central road com¬ 
mission under earlier statute was 
held not unconstitutionally legislated 
out of office by a later statute maA- 
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or by the incumbent's acceptance of another office 
incompatible therewith,®^ or by his becoming a non- 
resident.52 The mere change of the boundaries of 
an officer’s district, as long as he resides therein, 
does not oust a duly qualified officer, his term not 
having expired.53 

The refusal of a highway surveyor to execute a 
receipt for a tax bill does not vacate his office.®^ 

Resignation, A highway officer may lose his of¬ 
fice by resignation.®^ Under some statutes such 
resignation takes effect only when accepted at a 
meeting duly notified.®® 

(2) Removal 

As a general rule highway officers may be removed 
from office prior to the end of their terms only by such 
authority, on such grounds, and in such manner aa pro¬ 
vided by the constitution or statutes. 

Apart from, or subject to, constitutional limita¬ 
tions and restrictions, the legislature has power to 
provide for the removal of statutory highway offi¬ 
cers prior to the expiration of their terms,®'^ by any 
agency it chooses,®® summarily or for cause.®® In 


the absence of particular statute, the general stat¬ 
utes regarding the removal of public officers dis¬ 
cussed in the C.J.S. title Officers §§ 59-71, also 46 
CJ. p 983 note 49-p lOOS note 73, apply to highway 
officers.®® 

In ivhom authority vested. When the power to 
remove is granted to certain authorities, the power 
must be exercised by them.®l Thus, in the absence 
of authority, it cannot be exercised by the commis¬ 
sioners of highways,®® or by the governor,®3 or by 
a chancery court by appointing receivers to com¬ 
plete the road and take over the affairs of the 
district,®^ or by a county court having special au¬ 
thority to appoint highway officers.®® The general 
power of supervision over county roads conferred 
on the county court does not in itself invest such 
court with authority to remove the road commis¬ 
sioners,®® and authority of the county court to re¬ 
move commissioners appointed under a general stat¬ 
ute does not include the power of removal of com¬ 
missioners appointed under a special act.®*^ 

Grounds. Highway officers may be removed on 
such grounds, and only on such grounds, as are pre- 


Ingr aubstantlal chancres In the road 
system.—^Lorlng: v. McGlnness. 44 
S.W.2d 314, 163 Tenn. 543. 

(2) Statute providing*, as a part 
of the plan of reorganization of the 
state government, for the termina¬ 
tion of the Incumbency of the occu¬ 
pants of the offices of the state road 
commissioners on appointment by 
the governor and qualification of 
members of the newly created engi¬ 
neering commission for the purpose 
of permitting the members of such 
commission to serve as ex officio 
members of the state road commis¬ 
sion, is not unconstitutional as In¬ 
fringing on the governor's appoin¬ 
tive power, where it did not appear 
on the face of the act that the con¬ 
solidation and reorganization of all 
the duties under the state engineer¬ 
ing commission did not constitute It 
a substantially new office and that 
the reorganization was not bona fide. 
—State ex reL Hammond v. Maxfield, 
Utah, 132 P.2d 660. 

51. N.T.—People v. Nostrand, 46 N. 
T. 375. 

29 C.J. p 571 note 63. 

5& Iowa.—^Mauck v. Lock, 30 N.W. 

566, 70 Iowa 266. 

29 C.jr. p 571 note 64. 

53. Ind.—Cathcart v. New Durham 
Tp., 95 N.H. 961, 45 Ind.App. 102. 
Wash.—State v. Nelson, 34 P. 562. 
7 Wash. 114. 

54h Vt.—Cummings v. Clark, 15 Vt. 
653: 

65. N.J.—State V. Ferguson, 81 N.J. 
Law 107. 


60. N.J.—State V. Fergruson, supra. 
57. S.D.—In re Dwyer, 207 N.W. 
210, 49 S.D. 350. 

6& Ind.—^Hyde v. Board of Com'rs 
of Wells County, 198 N.E. 333, 209 
Ind. 245. 

Okl.—^Wentz v. Thomas, 15 P.2d 65. 
159 Okl. 124. 

59. Ind.—Hyde v. Board of Com'rs 
of Wells County. 198 N.E. 833, 209 
Ind. 246. 

Cause not necessary 

Under a statute authorizing the 
commissioners “at any time . 
by a resolution stating their reasons” 
to terminate the tenure of office of 
the county highway superintendent, 
It Is not necessary that the commis¬ 
sioners act for cause.—^In re Dwyer, 
207 N.W. 210. 49 S.D. 350. 

60. Mo.—State v. Morehead, 165 S. 
W. 746, 256 Mo. 688. 

29 C.J. p 571 note 75. 

61. Ark,—^Fayne v. Malone, 261 S.W. 
632, 164 Ark. 323. 

29 C.J. p 671 note 77. 

Board of county commissioners 
Colo.—^People v. Carter, 38 P. 332, 6 
Colo.App. 166. 

Ind.—^Hyde v. Board of Com'rs of 
Wells County, 198 N.E. 333, 209 Ind. 
245. 

dLairman of highway commission 
That governor's removal of high¬ 
way commissioner from office would 
disqualify commissioner from hold¬ 
ing office as chairman of commission, 
which office he held by virtue of elec¬ 
tion of members of commission, and 
over which position governor alleged¬ 

1140 


ly had no power of removal, was held 
not to prevent removal from office of 
highway commissioner, since result¬ 
ant removal as chairman depended, 
not on governor’s power to remove, 
but on his power to take away mem¬ 
bership in commission.—Johnson v. 
Laffoon. 77 S.W.2d 345, 257 Ky. 156. 

62. S.C.—State v. Lancaster Roads 
Com'rs, 4 S.C.L. 293. 

68. Ga.—Patten v. Miller, 8 S.E.2d 
767, 190 Ga. 123. 

Oenexal statute inapplicable 

General statutory provision relat¬ 
ing to power of governor to remove 
appointive officers was held Inappli¬ 
cable to state highway commission¬ 
ers, in view of special provision in 
act creating commission conferring 
power of removal on the courts.— 
Wentz V. Thomas, 15 P.2d 66, 159 
Okl. 124. 

Power not implied 
Power of governor to remove state 
highway commissioner, in view of 
act creating commission was held 
not necessarily implied from consti¬ 
tutional division of governmental 
powers.—Wentz v. Thomas, supra. 

64. Ark.—^Martin v. Hargrove, 232 
S.W. 596, 149 Ark. 383. 

65. Ark.—^Taylor v. Wallace, 219 S. 
W. 814, 143 Ark. 67. 

W.Va.—Helmlck v. Tucker County 
Ct, 64 S.B. 17, 65 W.Va. 231. 

66. Ark.—^Payne v. Malone, 261 S. 
W. 682, 164 Ark. 328—Taylor v. 
Wallace, 219 S.W. 814, 143 Ark. 67. 

67. Ark.—^Payne v. Malone, 261 S. 
W. 632, 164 Ark. 323. 
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scribed by statute, the legislature having the pow- grounds.®^ 

or, within constitutional limits, to prescribe the Procedurjs, The statutes, general or special, usu- 


6& Ind.—^Hyde v. Board of Com’rs 
of Wells County, 198 N.E. 333, 209 
Ind. 246—^Hastlngrs v. Board of 
Com'ra of Monroe County, 188 N.E. 
207. 205 Ind. 687. 

g.C.—Dacus V. Johnston, 185 S.E. 

491. 180 S.C. 329. 

29 C.J. P 671 note 72, 74. 

Cause must he shown 

—State ex rel. McIntyre v. Mc- 
Eachem, 166 So. 36, 231 Ala. 609. 
Bemoval fox ‘‘cause” 

(1) Some statutes vest In the ap¬ 
pointing power a right to remove 
for “cause.” 

Colo.—^People on Complaint of and 
ex rel. Baird v. Downing, 86 P.2d 
254, 108 Colo. 354. 

Mont.—State ex rel. Matson v. O*- 
Hern, 66 P.2d 619, 104 Mont. 126. 

(2) Under such a statute the re¬ 
moving power has authority to re¬ 
move for any cause satisfactory to 
him.—People on Complaint of and ex 
rel. Baird v. Downing, supra. 

(3) Under such a statute, an hon¬ 
est belief, after fair consideration 
of all facts and circumstances, that 
state highway commissioners had 
Improperly collected per diem fees 
and expenses, constituted grounds 
for removal.—State ex rel. Matson v. 
O'Hern, supra. 

(4) Thereunder the approval of 
state highway commissioners' claims 
for alleged Improper per diem fees 
and expenses by state board of ex¬ 
aminers of which governor's pre¬ 
decessor was member does not estop 
governor to remove commissioners 
for collection of such per diem fees 
and expenses.—State ex rel. Matson 
V. O’Hern, supra. 

Absence of senate confirmation 
One whose appointment as member 
-of state highway commission was 
not confirmed by senate at Its next 
session, as required by statute, could 
be removed by governor thereafter, 
although until such removal the ap¬ 
pointee was a de jure officer.—John¬ 
son V. Sampson, 24 S.W.2d 306, 232 
Ey. 648. 
mcompetenoy 

Under a statute providing for re¬ 
moval from office for refusal or neg¬ 
lect to perform the duties of his 
office, a township supervisor can¬ 
not be removed for Incompetency.— 
In re Bald Eagle Tp. Sup'rs, 5 Pa. 
Dist. & Co. 39. 

^^Zficompeteney, malfeasance, or neg¬ 
lect of dnty” 

Ind.—^Hastings v. Board of Com'rs 
of Monroe County. 188 N.E. 207, 
205 Ind. 687. 

Malfeasance and misfeasance 

(1) Under some statutes a high¬ 
way officer may be removed foxr mal¬ 


feasance or misfeasance in office.—‘ 
Carlisle v. Burke, 144 N.T.S. 163, 82 
Misc. 282. 

(2) Thereunder “malfeasance” In¬ 
volves a corrupt intent, and “mis¬ 
feasance” means performance of an 
act which may be lawfully done In 
improper manner by which another 
person receives Injury.—^Loughran v. 
Markle, 276 N.T.S. 721, 242 App.Dlv. 
331, affirmed 195 N.E. 219, 266 N.Y. 
601. 

(3) Under such a statute, county 
superintendent of highways could not 
be removed on ground that he di¬ 
verted money appropriated from one 
job to another, where superintend¬ 
ent drew on general highway fund 
for money with which to finish road 
which would be damaged If not com¬ 
pleted, and approval was secured 
from state commissioner of high¬ 
ways.—^Loughran v. Markle, supra. 

(4) Nor could he be removed on 
ground of constructing bridge which 
served only private property, where 
board of supervisors ordered con¬ 
struction of bridge.—^Lioughran v. 
Markle, supra 

(6) County superintendent of high¬ 
ways could not be removed on 
ground that he did work benefiting 
only private property, where work 
was done to make creek flow in na¬ 
tural channel and prevent further 
damage from floods.—^Loughran v. 
Markle, supra 

(6) County superintendent of 
highways could not be removed on 
grround that he interfered with pur¬ 
chase of stone by bridge contractor 
by requesting him to purchase stone 
produced in county, which request 
was complied with, where contractor 
could disregard request—^Loughran 
V. Markle, supra 

(7) County superintendent of high¬ 
ways could not be removed on 
ground of employing clerical aid 
without regard to civil service laws, 
or regulations, where superintendent 
was authorized to employ clerical 
help up to three thousand dollars 
and he expended three hundred sev¬ 
enty dollars and sixty cents for two 
temporary employees, and there was 
no proper civil service list—^Lough- 
ran v. Markle, supra 

(8) County superintendent of high¬ 
ways could not be removed on 
ground of receiving payments from 
county for work done by himself in 
addition to salary, where superin¬ 
tendent was not restricted by his 
contract of employment from doing 
outside work, and work done was for 
district attorney on superintendent's 
private machine, and county was 
charged less than prevailing price for 
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Similar work.—Loughran v. Markle, 
supra 

Neglect ox failure to perfoxm duties 

(1) Failure of a board of commis¬ 
sioners of highway district to ap¬ 
point treasurer at first meeting un¬ 
der Comp.St. § 1504, was held not to 
require removal of commissioners 
from office under statute making 
failure to perform official duties a 
ground for removal, where no funds 
came into their hands until long aft¬ 
er the first meeting.—Sharp v. 
Brown, 221 P. 139, 88 Idaho 136, fol¬ 
lowed in Sharp v. McCall. 221 P. 143, 
38 Idaho 148 and Sharp v. Jeffrey, 
221 P. 143, 38 Idaho 147. 

(2) Under such a statute, wher«i 
the secretary and treasurer of a 
highway district prepared certain 
financial and road reports which 
were submitted to the board of com¬ 
missioners and approved by them 
and thereupon filed and published, 
there was not such a plain refusal 
and neglect by the commissioners to 
perform the official duties required 
as to subject them to removal from 
office, although the reports did not 
In all respects comply with the law 
and were not published until after 
the date specified In the statute.— 
Walton V. Channel, 204 P. 661, 34 
Idaho 532, 644. 

(3) On the other hand failure by 
a board to consider and allow or re¬ 
ject claims against the district be¬ 
fore they are paid Is neglect of offi¬ 
cial duty, for which they may be 
removed from office.—Walton v. 
Channel, supra. 

(4) Governor's removal of highway 
commissioner because of neglect of 
duty in failure to remedy and im¬ 
prove unsatisfactory maintenance 
situation of highway system held not 
improper under evidence—State ex 
reL Olson v. Welford, 260 N.W. 693, 
65 N.D. 622. 

Bemoval when, best Interest of town 

requires 

Mass.—^Lacy v. Young, 133 N.E. 90, 

240 Mass. 118. 

Petition of landowners 

Petition for removal of highway 
commissioner was held Insufficient 
under statute for not alleging loss 
of confidence of seventy-five per cent 
of landowners.—Boyd v. Drace, 295 
S.W. 963, 174 Ark. 571. 

Wrongful disbursement of funds 

(1) State highway commissioners 
were held not “officers” within stat¬ 
ute relating to suspension of offi¬ 
cers wrongfully disbursing funds ap¬ 
propriated by the legislature, since 
funds of highway commission appro¬ 
priated by legislature could be dis¬ 
bursed only by state treasurer on 
comptroller general's warrant—^Da- 
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ally prescribe the procedure to be followed in re¬ 
moving highway officers, a compliance with the 
statutory requirements being necessary.®^ Where 
no special procedure is provided for, it has been 
held that the removing authority may determine 
what is appropriate under the circumstances and 
proceed in any reasonable manner not in conflict 
with the policy of the state.’^o 

The removal ordinarily is within the discretion 


of the authority in whom the power is vested 

While under some statutes the removal may be 
without notice to anyone, *^2 or the preferring of spe¬ 
cific charges and giving a hearing,73 as where the 
appointment is during pleasure or for a fixed peiiod 
with a discretionary power of removal,^^ or where 
a power of removal by resolution has been confer¬ 
red,76 under other statutes notice and hearing are 
necessary.76 


CUB V. Johnston, 185 S.E. 491, 180 S. 
C. 329. 

(2) Under such statute, the ac¬ 
tion of state hlgrhway commissioners 
in voting* to pay salary of chief 
highway commissioner, which they 
were authorized to do, did not war¬ 
rant governor's suspension of high¬ 
way commissioners from office.—^Da- 
cus V. Johnston, supra. 

(3) Likewise their actions in vot¬ 
ing to enter into reimbursement 
agreements with counties did not 
warrant their suspension.—Dacus v. 
Johnston, supra. 

69- U.B.—Miller v. Rivers, D.C.Ga., 
31 F.Supp. 640, reversed on other 
grounds, C.C.A., Rivers v. Miller, 
112 F.2d 439. 

Ind.—^Hyde v. Board of Com'rs of 
Wells County, 198 N.B. 333. 209 
Ind. 245—^Hastings v. Board of 
Com'rs of Monroe County, 188 N.B. 
207, 206 Ind. 687. 

29 C.J. p 671 note 78. 

Ftttltlo]! for removal must be sign¬ 
ed by the reaulred number of prop¬ 
erty owners to give court Jurisdic¬ 
tion of removal proceedings.—^In re 
Bald Bagle Tp. Sup’rs, 5 Fa.Dlst. & 
Co. 39. 

7a MonL—State ez reL Matson v. 
O’Hern, 66 P.2d 619, 104 Mont. 
126. 

71. Mont.—State ex rel. Matson v. 
O'Hem, supra. 

29 C.J. p 671 note 82. 

Goveznor 

Colo.—^People on Complaint of and 
ex reL Baird v. Downing, 86 P,2d 
254. 103 Colo. 354. 

Bamoval based on motion Instead 
of resolution is proper where motion 
was carried by roll call.—People ez 
rel. Roy v. Board of Sup'rs of Knox 
County, Ill., 260 IlLApp. 13, trans¬ 
ferred, see 169 N.B. 787, 328 Ill. 343. 

72. Ala.—^Turner v. State, 64 So. 
503, 170 Ala. 77. 

Mass.—^Lacy v. Young, 133 N.B. 90, 
240 Mass. 118. 

S.D.—-In re Dwyer, 207 N.W. 210, 49 
S.D. 850. 

Removal by governor 

Under a statute providing that 
“members of the board may be re¬ 
moved by the governor for cause," 
the governor's failure to serve on a 
member of highway advisory board 


notice of charges setting forth a 
cause for removal and the governor's 
failure to hold hearing before remov¬ 
ing the member from office did not 
render the removal void.—People on 
Complaint of and ez rel. Baird v. 
Downing. 86 P.2d 264, 103 Colo. 364. 

Appointment of new officer as re¬ 
moval of the old officer.—Turner v. 
State. 64 So. 603. 170 Ala. 77. 

73. Mass.—^Lacy v. Young, 133 N.B. 
90, 240 Mass. 118. 

S.D.—In re Dwyer, 207 N.W. 210, 
49 S.D. 350. 

Statute silent as to procedure 
Ill.—^People ex rel. Roy v. Board of 
Sup’rs of Knox County. Ill., 250 
IlLApp. 13, transferred, see 169 N. 
E. 787, 328 Ill. 343. 

74. Colo.—^People v. Carver, 38 P. 
332, 5 Colo.App. 156. 

“When power Is given to remove 
. . . for such cause as shall seem 

sufficient to the removing board 
. . . removal may be made with¬ 

out notice and hearing.''—^Lacy v. 
Young, 133 N.B. 90, 92, 240 Mass. 
118. 

Removal when interest of town re- 
qulxes 

Under statute construed as au¬ 
thorizing the removal of town super¬ 
intendents of streets, when, in the 
Judgment of the selectmen, the best 
Interests of the town so required, it 
was not necessary to file charges or 
serve notice on the superintendent or 
give him a hearing before removing 
him.—^Lacy v. Young, supra. 

76. S.D.—In re Dwyer, 207 N.W. 210, 

49 S.D. 350. 

76. U.S.—^Miller v. Rivers, D.C.G€U, 
31 F.Supp. 540, reversed on other 
grounds, CC.A., Rivers v. Miller, 
112 F.2d 439. 

Ala.—State ex rel. McIntyre v. Mc- 
Eachem, 166 So. 36, 281 Ala. 609. 
Ky.—^Reese v. Hickman County, 220 
S.W. 314, 187 Ky. 641. 

Hearing implies notice 
A statute providing for removal 
after a hearing is not invalid as not 
providing for notice, a reasonable 
notice being implied in the provi¬ 
sion for a hearing.—^Hyde v. Board of 
Com’rs of Wells County, 198 N.B. 
333, 209 Ind. 245. 

SufficUnoy of noticft 
Under a statute not specifying 
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how much notice is to be griven, no¬ 
tice served on county highway super¬ 
intendent fifteen days before date 
fixed for hearing before county <om- 
missloners preliminary to removal 
for malfeasance was held reasonable 
notice contemplated by statu ta— 
Hyde v. Board of Com’rs of Wells 
County, supra. 

Formal complaint or charges uimso. 

essary 

Ind.—^Hyde v. Board of Com'rs of 

Wells County, supra. 

Necessity for bill of particulars 

Where the charges made against 
a superintendent of highways by the 
board of supervisors under statute, 
authorizing the removal of a super¬ 
intendent on written charges, after 
an opportunity to be heard, were of 
the most general character, a re¬ 
quest for a bill of particulars was 
refused, and an adjournment after 
the prosecution had rested was de¬ 
nied, the proceeding should be an¬ 
nulled, as superintendent did not 
have a fair trial.—People ex reL 
Cregier v. Cansldy, 200 N.Y.S. 260, 
206 App.Dlv. 774. 

Removal by reclassifloatioii improper 

(1) Where statute provides for 
removal of officer only for cause, aft¬ 
er trial on written charges, attempt¬ 
ed lay-off of general mainteriance 
engineer by transfer of eng'neer 
with lower classification constituted 
in effect an unauthorized dismlssaL 
—Winslow V. Bull, 276 P. 974, 97 CaL 
App. 516. 

(2) Acquiescence of civil service 
commission in action of highway 
commission in transferring mainte¬ 
nance engrlneer without required 
classification did not constitute ‘'re¬ 
classification'' of position.—^Winslow 
v. Bull, supra. 

AdmlBslbUlty of evldei&oe 

(1) In proceeding to remove coun¬ 
ty superintendent of highways, re¬ 
fusal to accept reports of department 
of audit and control and of county 
treasurer, which reports were only 
complete statements of road ac¬ 
counts which were subject matter 
of complaint, held error under the 
applicable statutes.—Loughran v. 
Markle, 276 N.Y.S. 721, 242 App.Dlv. 
331, affirmed 196 N.B. 219, 266 N.Y. 
601. 

(2) County commissioner, charged 
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It has been held that, where the proceedings are 
not regulated by statute, they must be according to 
the common law,77 or according to general law or 
statutes, *^8 thus necessitating the specification of 
charges,*^® reasonable notice,^0 impartial hearing,^! 
separate adjudication on each charge,and an or¬ 
der for removal.^® 

No appeal lies from the removal of a highway of¬ 


ficer by the proper authority in the absence of stat- 
ute.8^ However, there are statutes providing for 
the reinstatement of highway officers illegally re¬ 
moved,85 and mandamus has been held to be the 
proper remedy to compel reinstatement of a high¬ 
way officer,®® in accordance with general rules dis¬ 
cussed in the CJ.S. title Mandamus § 203, also 
38 CJ. p 710 note 75-p 714 note 49. 


with collectiniT illegal fees for super¬ 
vising road construction, should have 
heen permitted to show value re¬ 
ceived by county.—State v. Russell, 
274 P. 148, 84 Mont. 61. 

-SufDLolency of evidenoe 

(1) Evidence held not to show that 
county superintendent of highways 
used his office to build up political 
machine, so as to Justify his remov¬ 
al.—^Loughran v. Markle. 276 N.T.S. 
721, 242 App.Dlv. 331, affirmed 196 N. 
E. 219, 266 N.Y. 601. 

(2) County superintendent of high¬ 

ways could not be removed from 
office on ground of refusing to pur¬ 
chase material for use in highway 
construction on public bids, when 
materials could have been purchased 
for lower price than that contracted 
for, where evidence with regard to 
materials purchased was uncertain. 
—^Loughran v. Markle, supra. I 

77. Me.—State v. McLellan, 102 A. 

778, 117 Me. 73. 

78. Ky.—Johnson v. Laffoon, 77 S. 

W.2d 346, 267 Ky. 166. 

Ohio.—State v. Cowen, 117 N.B. 238, 

96 Ohio St 277. 

Bemoval of usurper 

If county road engineer was a 
usurper in office, removal was gov¬ 
erned by statutes relating to pro¬ 
ceedings for removal of usurpers 
from office.—^Madison County Fiscal 
Court V. Cotton, 117 S.W.2d 201, 273 
Ky. 608. 

Beoonslderatloii of former charges 

Where the statute does not set 
up machinery for the removal pro¬ 
ceedings, a tie vote by supervisors 
In proceeding to remove county road 
commissioner was held final in com¬ 
missioner’s favor, so that subsequent 
ouster without new statement of 
charges and chance to be heard was 
void.—^Rouse v. Regers, 266 N.W. 203, 
267 Mich. 338. 

Jarlsdictional requirements 

Under statute authorizing gover¬ 
nor to remove highway commissioner 
for prescribed causes, prerequisites 
to jurisdiction to remove commis¬ 
sioner are reasonable notice of time, 
place of hearing, and of charges stat¬ 
ing cause for removal, reasonable 
opportunity to defend, characterized 
by full disclosure of adverse evi¬ 
dence and decision on proofs of rec- 
erd supporting it.—State ex reL Ol¬ 
son V. Welford, 260 N.W. 693, 66 N. 
J>. 622. 


78i N.D.—State ex rel. Olson v. Wel¬ 
ford, supra. 

29 C.J. p 571 note 89. 

WUlfnlxLeas and corznptlon not 
charged 

State highway commissioners who 
were removed from office by gover¬ 
nor on charges of Improper collec¬ 
tion of per diem fees and expenses 
could not complain on ground that 
elements of willfulness and corrup¬ 
tion were not charged, In view of 
rule that governor In such proceed¬ 
ings can proceed in any reasonable 
manner not In conflict with policy 
of state.—State ex rel. Matson v. O’- 
Hem. 66 P.2d 619, 104 Mont. 126. 

sa N.D.—State ex rel. Olson v. 
Welford, 260 N.W. 693, 65 N.D. 
522. 

29 C.J. p 671 note 90. 

81. N.D.—State ex rel. Olson v. Wel¬ 
ford, supra. 

29 C.J. p 671 note 91. 

Dlsoretloa as to issues 
Under a statute empowering the 
governor to remove a highway com¬ 
missioner for "cause,” the governor 
hearing charges can exercise discre¬ 
tion in consideration of the issues 
Involved.—State ex rel. Matson v. 
O’Hem, 66 P.2d 619, 104 Mont 126. 
Buies of fair procedure govern ! 

Governor hearing charges with a 
view to removal of state highway 
commissioners is not required to dis¬ 
regard ordinary rules of fair pro¬ 
cedure, and to hear and admit every¬ 
thing, however incompetent, irrele¬ 
vant or repetitious it might be.— 
State ex rel. Matson v. O’Hern, su¬ 
pra. 

6S, Me.—State v. McLellan, 102 A 
778, 117 Me. 73. 

83. Me.—State v. Mcliellan, supra 

84, Ky.—Reese v. Hickman County, 
220 S.W. 314, 187 Ky. 641. 

29 aJ. p 67 note 94. 

Disoretionary power not reviewable 
(1) Under statute authorizing se¬ 
lectmen to remove superintendents of 
streets when in their judgment the 
best Interests of the town so require, 
the action of the selectmen in re¬ 
moving a superintendent because in 
their judgment the Interest of the 
public requires his removal cannot 
be revised by the court.—^Lacy v. 
Young, 138 N.B. 90, 240 Masa 118. 
1 (2) Under a statute conferring 
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power of removal in the manner pro¬ 
vided by law for specified reasons, 
but silent as to the mode of pro¬ 
cedure, the power is not subject to 
review.—^People ex rel. Roy v. Board 
of Sup’rs of Knox County, Ill., 250 
I11.APP. IS. transferred, see 159 N.B. 
787. 328 Ill. 348. 

(3) Under a statute empowering 
the governor to remove highway com¬ 
missioners for cause, the governor 
has discretionary power to remove 
commissioners from office, exercise of 
which is subject to review only where 
governor acts arbitrarily and caprici¬ 
ously.—State ex rel. Matson v. 
O’Hern. 65 P.2d 619, 104 Mont. 126. 

(4) Such a proceeding before the 
governor is considered an exercise of 
executive, not judicial power.—State 
ex rel. Matson v. O’Hem, supra. 

(6) Whether policy of state high¬ 
way commissioners to collect per 
diem fees and expenses for services 
rendered when state highway com¬ 
mission was not in session was suffi¬ 
cient to build up administrative prac¬ 
tice and thereby justify charging for 
such services, and whether state re¬ 
ceived sufficient value to vindicate 
commissioners in making claims for 
such fees and expenses, were ques¬ 
tions for governor hearing charges 
with view to removal of commission¬ 
ers, and not subject to review.—State 
ex rel. Matson v. O’Hem, supra. 

AS judicial pxooeedliig 

Where, under the statutes, the 
board of county commissioners is 
considered a court even though it al¬ 
so performs ministerial duties, a re¬ 
moval proceeding against a county 
highway officer by and before such 
a board is a judicial proceeding from 
which an appeal lies under a statute 
providing for an appeal from “any 
decision” of such board, "any deci¬ 
sion” meaning any judicial decision. 
—^Hyde v. Board of Com'rs of Wells 
County. 198 N.B. 333, 209 Ind. 245— 
Hastings v. Board of Com’rs of Mon¬ 
roe County, 188 N.B. 207, 205 Ind. 
687—^Board of Com'rs of Lake County 
V. Woodward. 194 N.BL 736, 101 Ind. 
App. 142. 

89. Petitiou to reliurtate held Insnffl^ 
dent 

Ky.—^Reese v. Hickman County, 220 
S.W. 314, 187 Ky. ■641. 

sa Md.—^Miles v. Stevenson, 80 A 
646, 80 Md. 358. 
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Certiorari has been held to be an appropriate 
remedy for the determination of the legality of the 
county court’s action in removing a highway offi- 
cer.87 

On information in the nature of a writ of quo 
warranto to review the removal of highway offi¬ 
cers, the review is limited to the determination of 
the question whether the authority in which the 
power to remove was vested proceeded according 
to law, 88 and the facts cannot be retried.89 

§ 166. -Filling Vacancies 

Vacancies In highway offices must be filled In the 
manner prescribed by statute. 


The legislature may regulate the manner of fill¬ 
ing vacancies in highway offices.®® Thus it may au¬ 
thorize a highway board or commission to fill va¬ 
cancies in its own body, although it makes the board 
a self-perpetuating body.®^ 

The mode of filling vacancies in the office is gen¬ 
erally prescribed by statute, which must be followed 
whether the method provided is by election®® or by 
appointment,®® and the authority to fill the vacancy 
must be exercised by the particular official,®^ 
court,®® or board®® designated for that purpose. 
To permit the exercise of a power to fill a vacancy 
an actual vacancy must exist,8*^ and the mere pow- 


87. Mo.—state v. Morehead, 165 S. 

W. 746. 256 Mo. 683. 

N.T.—People v. Cocks, 134 N.Y.S. 808. 
149 App.Div. 883. 

Certiorari to review removal from 
office generally see Certiorari § 28 
c. 

88i. Me.—State v. McLellan. 102 A. 
778, 117 Me. 73. 

Quo warranto to review removal from 
office generally see the C.J.S. title 
Quo Warranto 9 7, also 51 C.J. P 
315 note 5. 

89. Me.—State v. McLellan, supra. 
90 l N.C.—^Hargrave v. Davidson 
County, 84 S.E. 1044, 168 N.C. 626. 
Statutes construed 
Provision of act relating to vacan¬ 
cy in office of commissioner, caused 
by failure to qualify was held not in 
conflict with provision as to vacancy 
arising after qualification, each deal¬ 
ing with a different situation.—Cason 
V. Ham, 131 S.E. 88, 161 Ga. 366. 
Order of appointment 
Where two persons are appointed 
to fill vacancies in the office of com¬ 
missioners of highways, without des¬ 
ignating the class to which they 
shall respectively belong, the one 
first named in the appointment Is to 
be regarded as appointed to the first 
class of that highest in numerical 
order.—^People v. Richmond County, 
20 N.T. 252. 

91. N.C.—^Hargrave v. Davidson 
County. 84 S.E. 1044, 168 N.C. 626. 

92. N.T.—People v. Randall, 54 N.T. 

S. 450, 12 Mlsc. -619, affirmed -36 N. 

T. S. 202, 91 Hun 266, affirmed 45 
N.B. 841, 151 N.T. 497. 

93. N.J.—King v. Duryea, 45 N.J. 
Law 258. 

29 C.J. p 572 note 7. 

Consent of county Judge 
Ky.—^Morgan v. Champion, 150 S.W. 
517, 150 Ky. 396. 

9ft. Ordinary 

Under the statutes, where incum¬ 
bent commissioner of roads and rev¬ 
enues failed to give bond as re¬ 
quired following his reSlectlon, ordi¬ 
nary had power to appoint successor 


to fill vacancy thus created.—Comp¬ 
ton V. Hix, 193 S.B. 252, 184 Ga. 749. 
Governor 

Under some constitutional provi¬ 
sions the governor may by appoint¬ 
ment fill actual vacancies in offices 
of member and chairman of state 
highway board.—^Patten v. Miller, 8 
S.E.2d 757, 190 Ga. 128. 

Etenate oonfLnnatlon 
Under a statute providing for sen¬ 
ate confirmation of the governor’s ap¬ 
pointments to membership in the 
state highway commission, but say¬ 
ing nothing about confirmation with 
respect to appointments to fill va¬ 
cancies, such confirmation was held 
necessary of an appointment to fill a 
vacancy in the commission in view of 
a general statute requiring senate 
confirmation of all the governor’s ap¬ 
pointments, whether original or to 
fill vacancies.—Johnson v. Sampson, 
24 S.W.2d 306, 232 Ky. 648. 

96. N.H.—Goodwin v. Milton, 25 N. 
H. 458. 

N.J.—^King V. Duryea, 45 N.J.Law 
258. 

Approval of fiscal court 

(1) Under some statutes the coun¬ 
ty Judge fills vacancies in the office 
of county road engineer, subject to 
the approval of the fiscal court.— 
Bristow y. Shrout, 94 S.W.2d 352, 264 
Ky. 126. 

(2) Under such a statute, county 
Judge's appointment of county road 
engineer to succeed himself was in¬ 
effective, where two of members of 
fiscal court did not consent thereto, 
but county road engineer was enti¬ 
tled to continue in office after ex¬ 
piration of his term until his suc¬ 
cessor was appointed and qualified.— 
Bristow y. Shrout, 94 S.W.2d 352, 264 
Ky. 125. 

96. Mich.—^Dougherty v. Joyce, 207 
N.W. 863, 233 Mich. 619. 

Tenn.—^Todtenhausen y. Blnox Coun¬ 
ty, 177 S.W. 487, 132 Tenn. 169. 

97. Qa.—^Patten v. Miller, 8 S.E.2d 
776, 190 Ga. 105—Patten y. Miller, 
8 S.B.2d 757, 190 Ga. 125. 
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N.T.—^People ex rel. Green y. Black, 

241 N.T.S. 244, 229 App.Div. 47. 
Abaxidonment of office 

The office of member and chairman 
of state highway board could not be 
vacated by order of governor based 
solely on the finding that incumbent 
had abandoned the office, since fact of 
abandonment must first be ascer¬ 
tained and declared by proper tribu¬ 
nal in a Judicial proceeding to which 
Incumbent is a party.—^Patten v. Mil¬ 
ler, 8 S.B.2d 757, 190 Ga. 123. 
Ineligibility 

Where the statute declaring tha 
holder of federal office ineligible to 
hold a highway office except specified 
offices from its operation, an order- 
of governor declaring vacancy in of¬ 
fice of member and chairman of state 
highway board for ineligibility of in¬ 
cumbent because of his holding a. 
federal office failed to show ineligi¬ 
bility because of holding a federal' 
office where order failed to show 
what federal office incumbent held.— 
Patten v. Miller, supra. 

Filling prospective vacancy 

Appointment by county supervisors 
of road commissioner to fill prospec¬ 
tive vacancy was held authorized, 
where resolution was confirmed after 
new term commenced.—^Attorney 
General v. Schulz. 247 N.W. 178, 262 
Mich. 271. 

Resignation 

An order of governor which recited 
that member and chairman of state- 
highway board on different occasions 
“has stated to me, as governor of' 
Georgia, that if I desired to accept 
his resignation I could do so, and 
that he would 'go home’ “ did not 
show a “resignation’’ so as to author¬ 
ize governor to appoint another per¬ 
son to fill office, but merely disclosed', 
past offers to resign if governor then 
so desired and statement did not au¬ 
thorize future action thereon by the- 
governor.—Patten v. Miller, 8 S.B. 
2d 757. 190 Ga. 123. 

Vacancy after xeSlcotloxL 

Construing the statutes, it was: 
held that where the Incumbent in of- 
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er to fill an actual vacancy does not include a pow- 
€r to create the vacancy.®® 

In the absence of a statutory requirement to that 
effect, no notice of application to fill the vacancy®® 
or notice of the appointment^ may be necessary; 
and the order of appointment need not recite the 
vacancy.® 

The appointment of someone to fill a vacancy 
may be enforced by judicial order.® 

For a consideration of the rules governing vacan¬ 
cies in public office generally see the C.J.S. title 


Officers §§ 49-S3, also 46 C.J. p 971 note 3-p 978 
note 36. 

§ 167. -Compensation 

A highway officer Is entitled to only such compensa¬ 
tion as fa provided by law for his office. 

In the absence of a statute authorizing it, high¬ 
way officers are not entitled to compensation.'* 
When compensation is provided for,® highway offi¬ 
cers, agents, or employees are entitled to compen¬ 
sation.® Statutes relating to the compensation of 
highway officers must be strictly construed in favor 


flee died after his reSlectlon, but be¬ 
fore the end of the current term, two 
vacancies were created, one with re¬ 
spect to the first term, and the other 
with respect to the term for which 
the deceased had been reelected, an 
appointment to fill the vacancy be¬ 
fore expiration of the first term be- 
ins effective only to the end of such 
term and ineffective thereafter.—^Peo¬ 
ple ex rel. Green v. Black, 241 N.Y.S. 
244, 229 App.Div. 47. 

Vacancy caused by creatloii of iiew 
road district 

An immediate vacancy is created 
in a highway office of a district by 
the creation of a new road district 
out of part of the old district in 
which the incumbent is a resident, 
residence within a district being a 
requisite to holding office therein.— 
People ex rel. Jones v. Woodrum, 190 
N.K 916. »56 Ill. 427. 

Second appointment improper 

County supervisors having appoint¬ 
ed road commissioner to fill vacancy 
were held without authority to ap¬ 
point another to office during unex- 
plred portion of term.—^Attorney Gen- I 
oral v. Schulz. 247 N.W. 178, 262 
Mich. 271. 

Proof required generally 
An order of governor finding and 
declaring a vacancy in office of mem¬ 
ber and chairman of state highway 
board to exist was of no effect un¬ 
less facts recited by governor were 
sufficient to establish such conclu¬ 
sion, since governor had no Jurisdic¬ 
tion to create a vacancy and could 
only fill vacancy actually existing.— 
Patten v. Miller, 8 S.E.2d 757, 190 
Ga. 123. 

98. Ga.—Patten v. Miller, supra. 

99. N.H.—Goodwin v. Milton, 25 N. 
H. 458. 

1. N.J.—King V. Duryea, 45 N.J. 
Law 258. 

8. Idaho.—Meservey v. Gulllford, 93 
P. 780, 14 Idaho 133. 

3. N.Y.—People v. Marlette, 88 N.Y. 
S. 879, 94 App.Dlv. 592. affirming 
83 N.Y.S. 962, 41 Mlsc. 151. 

29 C.J. p 572 note 14. 


4 Mass.—Sikes v. Hatfield, IS Gray 
•347. 

indivlduBl servioes 
Per diem fees and expenses of state 
highway commissioners for individu¬ 
al services were not legally collecta¬ 
ble, since commissioner’s compensa¬ 
tion was limited to services rendered 
when commission acted as a body.— 
State ex rel. Matson v. O'Hem, 65 P. 
2d 619, 627, 104 Mont 126, citing Co]% 
pus Juris. 

XXL abseuoe of valid appolutmeut, 
agent is not entitled to compensa¬ 
tion.—^McGinty v. Pickering, 179 S. 
B. 358. 180 Ga. 447. 

ft, Couuty Judges 

Under a statute providing that In 
counties of a certain population the 
county Judges shall constitute a 
board of road overseers, a county 
Judge is not entitled to a salary as a 
member of such a board where the 
county is not of such a population 
as to come within the statutory class. 
—^Hardin v. Jefferson County, 147 S. 
W.2d 643, «47 Mo. 410. 

Public money 

Irrespective of whether those ex¬ 
ercising the powers of the highway 
department and their legal advisors 
are paid out of the highway fund or 
the state’s general fund, their source 
of compensation is public money.— 
Conway v. State Consolidated Pub. 
Co., 112 P.2d 218, 57 Ariz. 162. 

a Ala.—State v. Stone, 89 So. 823, 
18 Ala.App. 170. I 

Idaho.—Choate v. North Fork High¬ 
way Dist., 228 P. 885, 39 Idaho 
483. 

Ky.—Shannon v. Dean, 130 S.W.3d 
812, 279 Ky. 279. 

Mo.—State ex reL Moseley v. Lee, 5 
S.W.2d 83, 819 Mo. 976. 

Approval of appointment 
Under statute, one claiming to be 
entitled to balance allegedly due for 
his salary as chief deputy to county 
highway engineer was not required 
to prove that his appointment was 
made with the advice and consent, 
ratification or approval of county 
court.—^Powell v. Buchanan Coimty, 
15'5 S.W.2d 172, 348 Mo. 807. 
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Duration of right 

(1) Highway official held entitled 
to salary until successor was validly 
appointed.—People ex rel. Ewell v. 
Robson, 1 N.Y.S.2d 476, 253 App.Dlv. 
127, modifying 297 N.Y.S. 315, 251 
App.Dlv. 689, and affirmed 16 N.E.2d 
112, 278 N.Y. 1585. 

(2) In some Jurisdictions the coun¬ 
ty superintendent of highways is a 
public officer. The salary of such 
an officer is an incident of his office, 
and he is entitled to whether he 
performs the services or not, except 
that, if it has been paid to a de facto 
occupant of his office, during the pe¬ 
riod of his separation fX'om service, 
he cannot recover from the municl- 
padity, but has an action against the 
de facto occupant for money had and 
received.—Cregler v. Hill, 203 N.Y.S. 
413, 122 Mlsc. 569. 

Estoppd 

(1) Where county court paid plain¬ 
tiff who claimed to have been ap¬ 
pointed chief deputy to county high¬ 
way engineer less than statutory 
amount for such office, proof that 
plaintiff filled out a voucher for his 
pay for one month in which he des¬ 
ignated his status as bookkeeper, to¬ 
gether with designations of plaintiff 
other than as chief deputy in other 
vouchers and his accepting and cash¬ 
ing warrants under such designations 
for an amount smaller than salary of 
chief deputy, did not “estop” plain¬ 
tiff to recover balance due him.— 
Powell V. Buchanan County, 155 S.W. 
3d 172, -348 Mo. 807. 

(2) Road superintendent did not 
waive, and was not estopped to as¬ 
sert. claim for unpaid salary by ac¬ 
cepting warrants for smaller 
amounts, where he did not present 
bills, never gave receipt in full, and 
was never notified that warrants 
were in full settlement.—Stephens 
County V, Haynes, Tex.Clv.App., 284 
S.W. 225. 

(3) Road superintendent’s ratifica¬ 
tion of reduction of salary by com¬ 
missioners* court must be based on 
full knowledge, and evidence was 
held not to show conclusively that he 
consented to salary reduction.— 
Stephens County v. Haynes, supra. 
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of the governmentj and such officers are entitled 
only to what is clearly given by law,^ or by the 
agency to which the authority to fix the compensa¬ 
tion has been delegated.^ A provision in a statute 
that an officer shall receive a salary not exceeding 
a specified amount does not authorize the pa)rment 
of the maximum amount, unless his compensation 
has been so fixed by the power to which the author¬ 
ity to fix has been delegated.^® A statutory provi¬ 
sion that an officer’s salary shall be paid monthly 
does not mean that, where salary is earned but not 
paid monthly, the officer shall be barred of his right 
to collect it.ll A general statute limiting the time 


of presentment of claims against counties has been 
held to be inapplicable to salaries of particular high-' 
way officers.12 

A highway officer may be compelled to refund il¬ 
legal compensation received by him.^^ 

The compensation of commissioners, viewers, etc., 
in establishing highways is discussed supra § 58, 
and the compensation of road viewers as to altera¬ 
tion of highway supra § 106. 

Abandonment of, or removal from^ office. A 
highway officer’s right to compensation may be for¬ 
feited by his abandonment of the office.^^ Likewise 


7. Tenn.—^Draper v. Putnam County, 
App., 158 S.W.2d 648. 

S«t;Toaotlv» opexatloxL 

Such statutes are not usually retro¬ 
active.—-Weaver v. Menard County, 
239 IlLApp. 265—29 C.J. p 572 note 
21 . 

a Ark.—Ladd v. Stubblefield, 111 S. 
W.2d 655, 195 Ark. 261—State v. 
Fidelity & Deposit Co. of Mary¬ 
land. 58 S.W.2d ‘696, 187 Ark. 4— 
Bradley C<^unty Road Improvement 
Dlst No. 1 V. Wilson. 269 S.W. 583, 
168 Ark. 204. 

Sa.—Sammons v. Glascock County, 
131 S.B. 881, 161 Ga. 893. 

111.—Road District No. 44 of Perry 
County, Ill., V. Ervin, 222 Ill.App. 
'394. 

Ky.—Oldham County v. Arvln, 64 S. 

W.2d 907, 261 Ky. 817. 

Miss.—^Miller v. Tucker, 105 So. 774, 
142 Miss. 146. 

Tenn.—Draper v. Putnam County, 
App., 156 S.W.2d 348. 

29 C.J. p 572 notes 19, 80. 

SleiiLberB of oommlttees 

(1) Under a statute allowing* the 
commissioners of a road Improve¬ 
ment district a per diem compensa¬ 
tion "for each day devoted to the 
work," the commissioners are enti¬ 
tled to such compensation for the 
discharge of duties In attendance on 
board meetings only, and not as 
members of committees or as Individ¬ 
uals. In Inspecting or assisting in 
work done for the board, compensa¬ 
tion for such services being payable 
only as provided by contract with 
the board, the members of which 
cannot contract for the payment of 
compensation to themselves.—^Hol¬ 
combe V. Kennedy, 251 S.W. 7, 158 
Ark. 585. 

(2) Under some statutes in coun¬ 
ties maintaining a system of free 
turnpikes the members of the fiscal 
court are entitled to compensation 
for committee work In looking after 
the roada—Knox Fiscal Court v. Da¬ 
vis, 101 S.W.3d 409, 267 Ky. 165— 
Graves County ex rel. County Attor¬ 
ney V. Graves Fiscal Court, 82 S.W. 
2d 794, 259 Ky. 632. 

(8) The words "free turnpike" 


mean public roads operated without 
tollgates regardless of how or when 
they were acquired, and a county 
maintains a system of free turnpikes 
when it maintains at Its own expense 
a system of free public roads.— 
Graves County ex rel. County Attor¬ 
ney V. Graves Fiscal Court, supra 
Fay from other sources 

A county road supervisor’s claim 
against county was properly credited 
with amount paid by Works Progress 
Administration to supervisor to as¬ 
sist the administration In codrdinat- 
Ing Its road improvement work with 
work of county, since services ren¬ 
dered administration by supervisor 
were those which he had already 
been employed by county to perform, 
time used in discharging his work 
for administration was county’s time, 
and whatever sums he received from 
administration belonged In fact to 
county.—^Hlgh v. Lonoke County, 110 
S.W,2d 512, 194 Ark. 1000. 

Reports 

Some statutes prohibit the pay¬ 
ment for any service performed by a 
road overseer until he has filed with 
the county clerk all reports and 
statements required of him by law.— 
Woodruff County v. White, 11 S.W. 
2d 478, 178 Ark. 606. 

Secretary 

(1) Where a statute requires the 
board of commissioners of a road Im¬ 
provement district to select one mem¬ 
ber as secretary, but no provision Is 
made for compensation other than 
the per diem compensation allowed 
each member while at meetings and 
where each member is required to 
take an oath that he will not become 
Interested In any contract made by 
the board, a claim for salary as sec¬ 
retary cannot be allowed, as the per 
diem compensation allowed must 
have been intended to cover such 
services and a claim therefor is nec¬ 
essarily founded on contract and 
comes within the prohibition of the 
latter section.—Wallace v. Allen, 238 
S.W. 47, 152 Ark. 381. 

(2) Where no such oath of olfice Is 
required, a commissioner appointed 
secretary is entitled to compensation 
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on a quantum meruit basis.—Gold¬ 
smith V. Wright, 282 S.W. 970, 170 
Ark. 1116. 

(3) Particular allowances of com¬ 
pensation considered.—Goldsmith v. 
Wright, supra. 

Trearurer 

Under a statute allowing the treas¬ 
urer of the board of commissioners 
of a road Improvement district com¬ 
missions on sums paid out, but pro¬ 
viding that he shall be entitled to no 
commission on funds paid to the 
depositary bank, the treasurer Is en¬ 
titled to commissions on all funds 
actually paid out, although placed 
on deposit with such fiank, such pro¬ 
vision being intended merely to pre¬ 
vent the allowance of commissions 
on depositing such funds.—^Holcombe 
V. Kennedy, 261 S.W. 7, 168 Ark. 686. 
Vacation 

Employee of state highway depart¬ 
ment who worked at hourly wage 
with no pay for vacations taken pri¬ 
or to time that rule of civil service 
board granting vacations with pay, 
promulgated under statute, was en¬ 
acted, was not entitled to vacation 
with pay out of the state highway 
fund for any period prior to the date 
of the enactment of the rule, since 
grant of such vacation pay would be 
a mere “gratuity.’’—Nollet v. Hoff¬ 
mann, 297 N.W. 164, 210 Minn. 88, 
134 A.L.R. 192. 

9- N.Y.—MacDonald v. Ordway, 114 
N.E. 386, 319 N.T. 328, reversing 
160 N.T.S. 64, 174 App.Dlv. 618. 

29 C.J. p 572 note 20. 

10. Tenn.—Draper v. Putnam Coun¬ 
ty, App., 156 S.W.2d '348. 

11a Ga.—Sammons v. Glascock 
County, 131 S.E. 881, 161 Ga. 893. 

19l G8»—Sammons v. Glascock 
County, supra. 

13. N.Y.—^Engel v. Garner, 190 N.Y. 
S. 344, 116 Mlsc. 289. 

14. Tex.—Bush v. Newton County, 
Clv.App., 135 S.W. 604. 

Jury questloiL 

In administratrix’ action, against 
county to recover salary alleged to be 
due for decedent’s services as high- 
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a highway officer cannot recover compensation, aft¬ 
er he has been legally removed from office, for a 
period of time subsequent to his removal.^^ 

Approval of claims. When required,^® highway 
officers must file their accounts for services^^ and 
have them approved in the proper manner.^® 

Expenses incurred and work and labor. Under 
proper statutory authorization, an officer who in¬ 
curs necessary expenses is entitled to reimburse¬ 
ment for them,19 provided such expenses are with¬ 
in his powers and duties.20 Where, however, a 
highway officer’s salary is fixed, it has been held 
that he is not entitled to recover expenses incurred 
in the performance of his duties.^i 

Use of team and servants. Where it is unlawful 
for a highway officer to set at work his own man 
and team on the highways, he cannot obtain com¬ 
pensation for time spent in supervising them^^ or 


for their services.23 In the absence of a statutory 
provision a road commissioner has been held not to 
be entitled, in addition to his statutory compensa¬ 
tion, to recover for labor performed by himself and 
for hire for his team.24 It has also been held that 
a roadmaster may recover for the use of his team 
by the consent of the town officers,^® but not where 
such use is unknown to the supervisors.^® 

§ 168. -Powers and Authority in General 

Highway officers have only such powers and au¬ 
thority as are conferred on them by statute 

The legislature has the power to confer authority 
over the public highways throughout the state on 
such local or state officers as it deems best, and 
may divide the authority in such manner as it 
chooses.27 On the other hand, highway officers 
have only such powers as are expressly conferred 
on them by statute,^® or such as may be necessary 


-way engineer, whether decedent had 
abandoned office of highway engineer 
held for Jury under evidence.— 
Xiangston v. Howell County, Mo., 108 
S.W.2d 19. 

15- IlL—Weaver v. Menard County, 
239 I11.APP. 265. 

W.Va.—Craig v. Nicholas County 
Court. 185 S.B. 1, 117 W.Va. 198. 

16. ObL Ctoorgia, where salary Is due 
road commissioner under Acts 1912 p 
895 S 10, it Is unnecessary that It he 
audited or entered on minutes of the 
hoard of roads and revenues.—Sam¬ 
mons V. Glascock County, 181 S.E. 
881, 161 Ga. 898. 

17. Ind.—Ohio Tp. V. Llpklng, 171 
N.B. 224, 91 Ind.App. 877. 

Sheriff 

Under statute relating to compen¬ 
sation of sheriff for performance of 
duties of “highway patrol and in¬ 
vestigator,” sheriff must support his 
claim against the auditor for com¬ 
pensation for the services rendered 
hy him hy reasonable and suhstan- 
tlal evidence as to the basis of com¬ 
putation or standards of measure¬ 
ment prescribed.—Shannon v. Dean, 
130 S.W.2d 812, 279 Ky. 279. 

1& Ky.—^Flowers v. Logan County, 
147 S.W. 918, 148 Ky. 822. 

*29 C.J. p 572 note 33. 

19. Ind.—Clark Civil Tp. v, Brook¬ 
shire, 16 N.B. 132, 114 Ind. 437. 

A olalm for gasoUna and oil used 
by highway commissioner in his au¬ 
tomobile, while transacting business 
for the highway district was prop¬ 
erly allowed. A commissioner, how¬ 
ever, returning from foreign state, 
where he went on personal matters, 
to attend meeting of highway con^- 
mlssioners, was not entitled to allo'^- 
ance for travel outside district, not 
being e^jpense tncurrOd In perform¬ 


ance of official duty.—Choate v. 

North Fork Highway Dist, 228 P. 

da's, 89 Idaho 483. 

20. Mass.—Jones v. Lancaster, 4 
Pick. 149. 

29 C.J. p 572 note 28. 

21. Ill.—Weaver v. Menard County, 
239 I11.APP. 265. 

22. Mich.—^Baars v. Laketon Tp., 129 
N.W. 7, 163 Mich. 865, Ann.Cas. 
1912A 866. 

23. Pa.—^In re East Cameron Tp., 
25 Pa.Dist. 277. 

29 C.J. p 572 note 27. 

24. Ill.—Road District No. 44 of 

Perry County, Ill., v. Ervin, 282 Ill. 
App. 394. I 

25. Me.—^Willey v. Windham, 50 A. i 

281. 95 Me. 482. | 

'29 CJ. p 572 note 28. 

26. Pa.—^Andrus v. Shlppen Tp., 36 
Pa.Super. 22. 

27. IlL—Stephens v. Chicago, B. & 
Q. R. Co., 135 N.B. 68, 303 Ill. 49, 
reversing 217 Ill.App. 1. 

28. Ala.—Court of Com'rs of Pike 
County V. Johnson, 167 So. 481, 
229 Ala. 417. 

Ariz.—^Board of Sup*rs of Apache 
County V. Udall, 1 P.2d 343, 38 
Ariz. 497. 

Ill.—^Buzlere v. Highway Com'r of 
Town of Rockville, 178 N.B. 397, 
846 Ill. 131, affirming 260 Ill.App. 

I 89—^Folkers v. Butzer, 13 N.B.2d 
624, 294 HLApp. 1—Cosgrove v. 
Highway Commissioner of Town of 
Rockville, 281 Ill.App. 406—Brow¬ 
nell Improvement Co. v. Highway 
Commissioner of Town of Sumner, 
280 HLApp. 43. 

Mass.—Tuckermein v. Moynihan, 185 
N.B. 2, 282 Mass. 662—Walcott v. 
Swampscott, 1 Allen 101. 

Minn.—State v. Babcock, 222 N.W. 
285, 175 Minn. 583, followed in 
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state V. Babcock, 222 N.W. 287, 175 
Minn. 590. 

Pa.—Commonwealth ex rel. Hlbbs v. 

Colbert, 172 A. 700, 315 Pa. 403. 
S.C.—Martin v. Saye, 14!5 S.E. 186, 
147 S.C. 433. 

Wis.—^Marathon County v. Industrial 
Commission, 260 NW. 641, 218 Wis. 
275. 

29 C.J. p 573 note 85. 

Power to: 

Construct, maintain, and repair 
highway see infra '8 177. 

Control and regulate use of high¬ 
way see infra 5 232. 

Establish highway see supra 8 '39. 
Tax and assess for highway see in¬ 
fra 8 284. 

Powers and functions of board or 
commission see supra 8 157. 
SUghway patrols 

(1) A highway patrolman has the 
power of a sheriff or other police 
officer.—Tongue v. National Surety 
Corporation, 3 S.E.2d 198, 190 S.C. 
421. 

(2) The object of the statute au¬ 
thorizing the state highway patrol 
to “assist” the county and local po¬ 
lice authorities to enforce the liquor 
law was not to authorize the patrol 
to assist only when summoned by 
such local authorities, but to assist 
the body of local officials In enforce¬ 
ment generally.—^Vickers v. State, 
142 S.W.2d 188, 176 Tenn. 415, peti¬ 
tion dismissed 145 S.W.2d 768, 176 
Tenn. 415. 

Partioiilar statiites coxurtraed as to 
the powers and authority of particu¬ 
lar highway officers. 

Conn.—Stock v. Cox, 6 A.2d 346, 125 
Conn. 405—Connecticut Rural 
Roads Improvement Ass’n v. Hur¬ 
ley, 197 A. 90. 124 Conn. 20. 

Ky.—Bristow v. Shrout, 94 S.W. 2d 
352, 264 Ky. 126. 

I Mont.—State ex reL Durland v. Board 
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for the due and efficient exercise of the powers ex¬ 
pressly granted,29 or which may be fairly implied 
from the statute granting the express powers;®^ 
and the extent and scope of these powers are limit¬ 
ed to the matters intrusted to them and to the terri¬ 
tory assigned to them.^i An act which highway of¬ 
ficers undertake to perform which is not within 
their statutory powers, is void,92 

Except as otherwise expressly provided,33 the 
authority of highway officers extends to every part 
of the highway24 for its entire width,25 but is strict¬ 
ly confined to highway matters®® and within the 
limits®^ of their highway territories.®® In the ab¬ 
sence of express statutory provision therefor,®® 
their authority does not extend over highways lying 
within the corporate limits of municipalities.'*® 
Where the public acquires only an easement in a 
highway, the only control over it which highway 
officers can exercise is such as is necessary to main¬ 
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tain the highway in a proper condition for the ex¬ 
ercise of such use by the public.^^ 

Discretion, Within the limits of the jurisdiction 
conferred on them by law, highway officers have a 
reasonable discretion, and courts will not interfere 
with them in the lawful exercise of such jurisdic¬ 
tion unless it is abused and it has been held that 
such discretion stops where absolute rights of prop¬ 
erty begin.4® In exercising their discretion they are 
not justified in acting wantonly, or maliciously, or 
with a clear abuse of discretion, or without any dis¬ 
cretion at all.^* 

Employment of others. In the absence of statu¬ 
tory authorization, or, under some statutes, the au¬ 
thorization of the highway board or commission, a 
highway officer has no power to employ others in 
his official capacity."*® Highway officers, however, 
are frequently empowered to employ others,^® but 
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of Com'rs of Yellowstone County, 
64 P.2d 1060, 104 Mont 21. 

Ohio.—State v. Baker, 147 N.B. 501, 
112 Ohio St 356. 

S.C.—parte Williamson, 183 S.E. 

«06, 178 S.C. 531. 

Bednolair •wtkgtm 

Under civil service act, commission¬ 
er of highways had power to reduce 
wages of employees in highway de¬ 
partment up until wage and salary 
schedules were approved hy commis¬ 
sion of administration and finance as 
provided in the act—State ex rel. 
Goar V. Hoffmann, 296 N.W. 24, 209 
Minn. 308. 

29. Ill.—^Euzlere y. Highway Com’r 
of Town of Rockville, 178 N.H. 397, 
346 IIL 131, affirming 260 llLApp. 
29. 

29 C.J. p 573 note 36. 

30. IIL—^Folkers v. Butzer, 13 N.B.2d 
624, 294 I11.APP. 1. 

29 C.J. p 573 note 37. 

31. N.T.—^People v. Onondaga Coun¬ 
ty. Ill N.E. 1057, 217 N.T. 424. 

29 C.J. p !57'3 note 38. 

County superintendent of highways 
alone has power to make purchases 
of supplies.—^Bajstern Rock Products 
V. Mayer, 244 N.T.S. 96. 137 Misc. 556. 

32. HL—Cosgrove v. Highway Com¬ 
missioner of Town of Rockville, 
281 IlLApp. 406—Brownell Im¬ 
provement Co. V. Highway Commis¬ 
sioner of Town of Sumner, 2SO Ill. 
App. 43. 

33. Idaho.—^Reinhart v. Canyon 

County, 125 P. 791, 22 Idaho 348. 

34. N.T.—Drlggs v. Phillips. 8 N.E. 
514, 103 N.Y. 77—^Anderson v. Van 
Tassel, 63 N.Y. 631. 

29 C.J. p 573 note 40. 

35. N.Y.—Drlggs v. Phillips, 8 N. 
E. 614, 108 N.Y. 77—Anderson v. 
Van Tassel, 53 N.Y. 831. 


36. N.Y.—^Rochester v. Gray, 117 N. 
Y.S. 1091, 133 App.Div. 852, revers¬ 
ing 112 N.Y.S. 774. 60 Misc. 591. 

29 C.J. p 673 note 42. 

37. Miss.—Clay v. Postal Tel.-Cahle 
Co.. 11 So. -658, 70 Miss. 406. 

29 ax p 673 note 43. 

38L Mich.—^Delta Lumber Co. v. 
Wayne County Auditors, 40 N.W. 
1, 71 Mich. 572. 

Ohio.—Grove v. Mlkesell, 13 Ohio St. 
158. 

39. Minn.—Automatic Signal Adver¬ 
tising Co. V. Babcock, 208 N.W. 132, 
166 Minn. 416. 

4a ill.—Lee V. People, 123 IlLApp. 
520. 

29 C.X p 573 note 45. 

41. -Cal.—Gurnsey v. Northern Cali¬ 
fornia Power Co., 117 P. 906, 160 
Cal. 699, 36 L.R.A.,N.S., 185. 

42. Ill.—People ex rel. Clark v. Bal¬ 
timore & O. S. W. By. Co., 187 N.E. 
463, 353 Ill. 492. 

Md.—^Walter v. Board of Com'rs of 
Montgomery County, 25 A.2d 682, 
180 Md. 498. 

Pa.—Commonwealth v. Cunningham. 
26 Pa.Dlst. 950. 

Tenn.—^Binkley v. Hughes, 73 S.W.2d 
1111, 1112, 168 Tenn. 86. quoting 
Coxpus Juils. 

29 ax p 574 notes 63-56. 

43- Tenn.—Binkley v. Hughes, su¬ 
pra, Quoting Corpus Juris. 

29 C.X p 574 note 66. 

44- Tenn.—^Binkley v. Hughes, su¬ 
pra, quoting Corpus Juris. 

29 ax p 574 notes 57—60. 

45- Approval by oommisslouerB 
Purchasing CLgent of a county could 

not appoint road superintendent with¬ 
out approval of board of county com¬ 
missioners.—Surry County v. Sparg¬ 
er, 167 S.E. 27. 200 N.a 400. 
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At fixed salary 

Ark.—White v. Chotard, 162 S.W.2d 

552, 202 Ark. 692. 

County clerk held empowered only 
to appoint one deputy clerk to be 
paid out of county road funds, and 
he has no power to hire other em¬ 
ployees for the county road system.— 
Board of Road Com’rs of Wayne 
County V. Lingeman, ‘291 N.W. 879, 
293 Mich. 229. 

46. Approval of town board 

Employment of laborers by town 
superintendent of highways is not 
subject to approval by town board.— 
Clarke v. Town of Russia, 15 N.Y.S. 
2d 415, 267 App.Dlv. 703, reversed 
on other grounds 28 N.E. 2d 833, 283 
N.Y. 273—Hiscox v. Holmes, 268 N. 
Y.S. 222, 289 App.Dlv. 602. 

Duty to approve claim 

County judge as road commission¬ 
er had authority to employ a fore¬ 
man to supervise handling of machin¬ 
ery and equipment and therefore it 
was the duty of county judge to ap¬ 
prove claim for services rendered 
and of county treasurer to pay wai^ 
rants.—Chotard v. Smith, 163 S.W.2d 
319, 204 Ark. 569. 

Hmployment of counsel 

(1) Where the regularly employed 
town attorney is unavailable, the 
town superintendent has Implied au¬ 
thority to engage counsel.—^Hiscox v. 
Holmes, 269 N.Y.S. 222. 239 App.Dlv. 
602. 

(2) The highway commissioner of 

a town has no power to employ an 
attorney so as to bind the town for 
his services.—People v. Warren 

County, 31 N.Y.S. 248, 82 Hun 298. 
Fixed term of employmeiLt 

Written contract executed by state 
director of highways engaging office 
employee for one year was invalid. 
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such power must be exercised in good faith.^7 
Where the contract involved relates to a matter of 
discretion to be exercised by the highway engineer, 
unless the statute conferring the powers to contract 
clearly authorizes him to make a contract of em¬ 
ployment extending beyond his own term he has no 
power to do so.^8 Under some statutes giving pref¬ 
erence of emplo 3 niient to honorably discharged sol¬ 
diers, there is no obligation on the part of a town 
superintendent of highways to keep any laborer on 
the pay roll when there is no work to be done; but 
if there is work to be done and he has on the pay 
roll an honorably discharged soldier he may not 
discharge him except for cause.^^ 

Mode of exercise. The exercise of their powers 
by highway officers must be in the manner pre¬ 
scribed by law.5® 

Notice of powers. Persons who deal with high¬ 
way officers are chargeable with notice of the lim¬ 


itations on their authority.51 

§ 169. - Contracts, Indebtedness, and Ex¬ 

penditures 

A highway officer or agent, acting In hia official 
capacity, can enter Into only such contracts, or create 
such indebtedness, or make such expenditures, as ex¬ 
pressly or Impliedly authorized. 

Contract obligations can be imposed by highway 
officers on local authorities only as far as they are 
authorized to incur such obligations.^^ If the stat¬ 
ute provides the particular manner in which the 
contract can be made, a failure to comply there¬ 
with renders the contract void,®^ as where the stat¬ 
ute provides that a contract for work shall be let 
to the highest bidder.®^ An unauthorized contract 
made by a highway oflBcer or agent may be ratified 
by the proper authorities so as to bind them, if 
such a contract would have been valid if made by 
such authorities.®® 


since director had no power to bind 
state highway commission by con¬ 
tracting for fixed term of employ¬ 
ment.—^McNeal v. State Highway 
Commission. 56 P.2d 74, 143 Kan. d51. 
Small Mnergenoias 
Town road overseer has authority 
to employ aid in removing obstruc¬ 
tion or unsafe condition on public 
highway within town If it can be 
done speedily and with small ex¬ 
pense—TourzaJc v. Town of Platte, 
209 N.W. 910, 168 Minn. 245. 

47. Plotltloiis servioes 

The conduct of county judge as 
road commissioner in employing a 
foreman would justify disallowance 
of the foreman's claim for compen¬ 
sation if evidence should show that 
the services alleged to have been 
rendered were fictitious, that amount 
claimed was absurd, that transac¬ 
tions were fraudulent or that coun¬ 
ty was being cheated.—Chotard v. 
Smith, 163 S.W.2d 319, 204 Ark. 569. 

48. Ala.—Mobile County v. Stlck- 
ney, 125 So. 784, 23 Ala.App. 373. 

49. N.T.—Ziolkowskl v. Holstein. 257 
N.Y.S. 559. 148 Mlsc. 819. 

5a Mich.—Beard v. DeGoit, 25 N.W. I 
174, 58 Mich. 245. j 

29 CJ. p 573 note 49. 

51. Ill.—^Folkers v. Butzer, 13 N.S]. 
2d 624, 294 IlLApp. 1. 

N.T.—^Nlland v. Bowron, 85 N.B. 
1012, 193 N.T. 180. 

52. Ill.—Folkers v. Butzer. 13 N.B.2d 
624. 294 Ill.App. 1—^Brownell Im¬ 
provement Co. V. Highway Com¬ 
missioner of Town of Sumner, 280 
lUApp. 48. 


Ky.—^Postlethweighte v. Towery, 80 
S.W.2d 541, 258 Ky. 468. 

Miss.—^Pearl Realty Co. v. State 
Highway Commission. 154 So. 292. 
170 Miss. 103. 

Pa.—Commonwealth ex rel. Hibbs v. 

Colbert, 172 A. 700, 315 Pa. 403. 
S.C.—Sumter Trust Co. v. Sumter 
County, 134 S.B. 209, 136 S.C. 15. 
29 C.jr. p 574 note 63. 

BesoissloiL of contract 
A party seeking to rescind a con¬ 
tract entered into with a highway of¬ 
ficer on the ground of fraud is not 
required to show the ofiElcer's au¬ 
thority to enter into the contract 
and to make the representation.— 
State Highway Commission v. Pow¬ 
ell, 185 So. 689, 184 Miss. 266. 
Settlement contract ! 

County commissioner held to have 
authority to enter into a contract of 
settlement of a claim for unliqui¬ 
dated damages held by the county.— 
Pulaski County y. Fidelity & Deposit 
Co. of Maryland, 198 S.E. 90, 58 Ga 
App. 167. 

Special resolution 
Highway committee appointed by 
county supervisors was held, under 
evidence, to have authority to pur¬ 
chase property necessary for high¬ 
way. without special resolution of 
supervisors authorizing purchasa— 
Onondaga County v. Aungler. 263 N. 
Y.S. 403, 141 Mlsc. 809. 

53. Ill.—Folkers v. Butzer, 13 N.B. 
2d 624, 294 IlLApp. 1—^Brownell 
Improvement Co. v. Highway Com¬ 
missioner of Town of Sumner, 280 
IlLApp. 43. 

29 C.J. p 574 note 64. 

Formal action 

The attempted purchase of proper¬ 
ty near, but not part of, right of 
way of trunk highway by highway 
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commissioner, without formal action 
indicating purpose for which proper¬ 
ty was to be acquired or used as re¬ 
quired by statute, was not sustaina¬ 
ble on ground that property was 
needed for drainage purposes, In ab¬ 
sence of showing that drain had been 
surveyed or otherwise laid out as 
appurtenance of highway as required 
by statute; nor was such action sus¬ 
tainable because of requirement by 
federal government that state spend 
part of funds sent by federal gov¬ 
ernment for artistic development, 
since such requirement could not af¬ 
fect application of state law.—State, 
by Peterson v. Werder. 273 N.W. 714, 
200 Minn. 148. 

Writing 

Except as required by statute, con¬ 
tracts made by highway officers need 
not be in writing.—^Bixler v. Special 
Road Dlst. No. 1, Newton County, 
Mo.App., 156 S.W.2d 960. 

54. Mich.—Beard v. DeGoit, 25 N.W. 

174, 68 Mich. 245—^People v. Baraga 

Tp., 39 Mich. 554. 

55. Pa—^In re Hempfield Tp., 86 Pa 

Co. 632. 

Method of zatlfloation 

Highway commission's action in 
entering on and occupying leased 
premises and obtaining injunctive re¬ 
lief under lease executed by highway 
director was not ratification of lease 
provision extending lease for addi¬ 
tional year on commission's failure 
to give notice to terminate lease and 
hence did not estop commission to 
question validity of such provision, 
since commission could not ratify un¬ 
authorized contract otherwise than 
by order on its minutes.—^Pearl Real¬ 
ty Co. V. State Highway Commission, 
164 So. 292, 170 Miss. 103. 
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Statutes frequently prohibit highway officers from 
having an interest in contracts executed in their 
official capacity.^® Such a statutory prohibition has 
been held to apply to implied contracts-^*^ Neither 
party to a contract coming within such prohibition 
can, by any subterfuge, waive the disqualification.®® 
No right of recovery can be based on a contract 
within the prohibition,®® even for services rendered 
after the disqualified officer ceased to be an offi¬ 
cer.®® Where an engineering firm, together with 
an officer within the prohibition, contracts to per¬ 
form services for a road improvement district, the 
engineering firm is not disqualified to recover for 


its services, at least in the absence of a claim of 
collusion.®^ 

Indebtedness and expenditures. Ordinarily high¬ 
way officers have no power to incur or create in¬ 
debtedness,®® except, perhaps, in certain cases of 
emergency.®® They have no authority to issue evi¬ 
dences of indebtedness®^ or to purchase on credit.®® 
However, there are statutes under which such offi¬ 
cers have the power to create indebtedness or ex¬ 
pend money, but, where such is the case, the power 
must be exercised strictly within the limits of the 
authority conferred.®® A resolution of the board of 


56. Idaho.—Sanborn v. Pentland, 208 

P. 401, 35 Idaho 639. 

Ill.—Road District No. 44 of Perry 

County, Ill., V. Ervin, 222 Ill.App. 

394. 

N.T.—Engel v. Garner, 190 N.T.S. 

344, 116 Misc. 2S9. 

Agent of pnbllo Institution 

Under a statute prohibiting any of¬ 
ficer or agent of a public Institution 
from being Interested In any con¬ 
tract for furnishing supplies, eta, 
to such Institution, a roadmaster is 
not an “agent” of a township.—^An¬ 
drus V. Shlppen Tp., 84 Pa.Co. 312. 
Depository 

Although a statute required direc¬ 
tors of road Improvement district 
thereby created to take oath not to 
be Interested in contracts, selection 
as depository of bank of which one 
commissioner was president, direc¬ 
tor, and stockholder did not support 
suit for waste, where district's funds 
had been expended in building the 
road without waste or loss, and none 
had l>een used to pay bank for Its 
services.—^Davis v. Cook, 251 S.W. 
691, 159 Ark. 84. 

Engineer of ooonty Improvement dis¬ 
trict 

Contract employing state highway 
engineer as engineer of a county 
road improvement district Is within 
implied prohibition.—Carter v, Brad¬ 
ley County Road Improvement Dlst. 
Nos. 1 and 2, 246 S.W. 9, 156 Ark. 
288. 

Interest of agent 

Pact that road commissioner was 
Incorporator of corporation from 
which board of supervisors and com¬ 
missioner, as agent of such board, 
purchased material for use on public 
highways did not make contract void. 
—^Miller v. Tucker, 105 So. 774, 142 
Miss. 146. 

Fart of oath of office of state high¬ 
way engineer prescribed by statute 
that he will not become Interested 
directly or indirectly In any contract 
for the construction of any public 
road amounts to a prohibition against 
his entering into such a contract, 
rendering it Invalid if he does enter 


into It.—Carter v. Bradley Count> 
Road Improvement Diet. Nos. 1 and 
2, 248 S.W. 9. 155 Ark. 288. 

Scope of prohibition 

The state highway engineer's oath, 
that he shall not be interested in 
a contract for construction of any 
public highway applies to a highway 
constructed under special act, as well 
as to one constructed under the gen¬ 
eral law.—Carter v. Bradley County 
Road Improvement Diet Nos. 1 and 
2, supra. 

57. Idaho.—Sanborn v. Pentland, 208 
P. 401, 35 Idaho 639. 

58. D^yed effective date 

Relative to whether a contract em¬ 
ploying the state highway engineer 
as the engineer of county road im¬ 
provement district was invalid as 
within any statutory prohibition 
against his entering into contracts 
whereby he becomes interested In any 
contract for construction of a public 
road, it Is immaterial that It stipu¬ 
lated that it should not become effec¬ 
tive until he had executed a bond, 
and that the bond was not executed 
until after his successor as state en¬ 
gineer had qualified.—Carter v. Brad¬ 
ley County Road Improvement Dlst. 
Nos. 1 and 2, 246 S.W. 9, 165 Ark. 
288. 

59. Ark.—Carter v. Bartholomew 
Road Improvement Dlst, 246 S.W. 
487, 166 Ark. 418. 

60. Ark.—Carter v. Bradley County 
Road Improvement Dlst Nos. 1 and 
2. 246 S.W. 9, 165 Ark. 288. 

61. Ark.—Carter v. Bartholomew 
Road Improvement Dlst, 246 S.W. 
487. 166 Ark. 413. 

62. Ill.—^Randolph v. Town of Ber¬ 
nadette, 243 I11.APP. 581. 

29 C.J. P 676 note 68. 

Honey had and received 

In the absence of statutory au¬ 
thorization, a highway officer has 
no power to borrow money, spend it 
for improvements on the highways, 
and make the township liable on the 
theory of money had and received.— 
1 Dorrah v. Jordan, 6 N.E.2d 214, 288 
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Ill.App. 632—^Michael v. Jordan, 6 N. 
E.2d 213. 288 Ill.App. 432. 

63. R.I.—Sweet v. Conley, 39 A 326, 
20 R.I. 381. 

64. Ill.—^Hudson v. Walters, 266 Ill 
App. 242. 

29 C.J. p 576 note 70. 

65. Iowa.—^Hanks v. North, 10 N.W. 
786, 7 N.W. 166, 68 Iowa 396—Wells 

V. Grubb, 10 N.W. 799, 68 Iowa 384. 

66. Ark.—White v. Chotard, 162 S. 

W. 2d 662, 202 Ark. 692. 

N.T.—^Pllke V. Strobel. 297 N.Y.S. 
412, 252 App.Div. 35—Hlscox v. 
Holmes. 260 N.Y.S. 667, 237 App. 
Dlv. 240. 

29 C.J. p 676 note 72%. 

Available funds 

(1) Town highway commissioner 
cannot Incur indebtedness in excess 
of money in treasury or taxes levied 
to discharge Indebtedness.—^American 
Mexican Refining Co. v. Wetzel, 183 
N.E. 693, 360 Ill. 575, reversing 264 
Ill. App. 229—^Buziere v. Highway 
Com’r of Town of Rockville, 178 N.E. 
397, 246 Ill. 131, affirming 260 IlL 
App. 29—Standard Oil Co. v. Town 
of Patterson, 21 N.B.2d 12, 300 Ill. 
App. 386—^Hudson v. Walters, 266 Ill. 
App. 242. 

(2) A contract to purchase for a 
price in excess of available funds is 
valid as far as it Is carried out and 
executed.—Hudson v. Walters, su¬ 
pra. 

(3) It Is not necessary that at the 
time of contracting there be sufficient 
money actually collected from the 
levy to pay the indebtedness created. 
—Standard Oil Co. v. Town of Pat¬ 
terson. supra. 

County court’s pennisaion 

(1) Under some statutes a road 
overseer la not entitled to recover 
for road work not done under the 
authority and direction of the coun¬ 
ty court.—Woodruff County v. White, 
11 S.W.2d 478, 178 Ark. 606. 

(2) The county court can require 
overseer to make application for per¬ 
mission to make contemplated ex¬ 
penditures In writing, showing the 
amount needed, and the purpose for, 
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L road district authorizing its officers to borrow 
noney and execute a note authorizes the issuance 
)f a negotiable note.®^ 

A statute providing that the determination of a 
rounty board as to the place and manner of ex- 
Denditures shall be approved by the highway com¬ 
missioner implies the right and duty of the commis¬ 
sioner in his discretion to disapprove of the deter¬ 


mination.®® 

§ 170. - Duties 

A highway officer's duties are such as are prescribed 
by law. 

The duties of highway officers are such and such 
only as are prescribed by law,®® and they must per¬ 
form these duties in the manner thus prescribed, 7® 


and the place where, the money is 
to be expended; such written ap¬ 
plication Is not a condition prece¬ 
dent to obtainin^r the permission of 
the county court unless made so by 
statute.—^Road Dlst. No. 27 of Craw¬ 
ford County V. Spradley, 236 S.W. 
842. 151 Ark. 494. 

(3) Where road overseer discussed 
contemplated expenditures with coun¬ 
ty court and advised the court fully 
of the necessary improvements and 
the amount required to make im¬ 
provements, and obtained the court's 
permission to make expenditures for 
such Improvements, and where the 
county judge approved the work aft¬ 
er improvements had been made, 
there was a substantial compliance 
with the statute.—^Road Dist. No. 27 
of Crawford County v. Spradley, su¬ 
pra. 

(4) In proceedings by road over¬ 
seer against road district for allow¬ 
ance of claim for work done on roads, 
where county court did not assign 
overseer's failure to verify and file 
claim with county court as required 
by Crawford & H.Dlg. § 2029, as a 
ground for refusal to allow claim, 
and where no objection to the claim 
was raised In the county court or in 
the circuit court on such ground, 
and no objection was made to the 
introduction In evidence of copies of 
the overseer's accounts and reports 
presented by him to the county court, 
the district could not complain, on 
appeal from judgment allowing claim, 
that it was not verified and filed as 
required by such statute.—Hoad Dlst. 
No. 27 of Crawford County v, Sprad¬ 
ley, supra. 

Surveys 

The power to purchase lumber may 
include the authority to have it sur¬ 
veyed.—Wells V. GofCstown, 16 N.H. 
63. 

Use of free labor 

In road overseer’s proceeding for 
allowance of claim against road dis¬ 
trict for work done on public roads, 
In which district claimed that county 
court had notified the overseer that 
funde of district had been exhausted 
and had directed him to use only 
f;-ee labor, and that the overseer vlo- 
'ated such order In doing the work 
for which he presented his claim, 
the evidence was held to sustain find¬ 
ings against district.—^Road Diet. No. 


27 of Crawford County v. Spradley, 
236 S.W. 842. 151 Ark. 494. 

67. CorreotloiL 

Where board of road improvement 
district authorized president and sec¬ 
retary to execute a negotiable prom¬ 
issory note, and they failed to make 
the note negotiable by omitting the 
words “or order,” they had the pow¬ 
er, wthout a further meeting of the 
board, to alter and change the note 
to make it negotiable, with the con¬ 
sent of the holders thereof, and, as 
between the parties, an actual cor¬ 
rection of the note was unnecessary 
where the president wrote a letter 
to the holder authorizing him to 
make the change.^—Road Improve¬ 
ment Dist. No. 4 of Cleveland Coun¬ 
ty V. Southern Trust Co., 239 S.W. 8. 
152 Ark. 422. 

66. N.T.—^Ulster County v. State De¬ 
partment of Public Works, 207 N. 
T.S. 520, 211 App.Div. 629. affirmed 
148 N.B. 742. 240 N.Y. 647. 

69. Mass.—Tuckerman v. Hoynlhan, 
185 N.R 2. 282 Mass. 562. 

Mo.—^Blxler v. Special Road Dlst. No. | 
1, Newton County, App., 166 S.W. 
2d 960. j 

N.T.—Clarke v. Town of Russia, 16 
N.T.S.2d 416, 257 App.Div. 703. re¬ 
versed on other grounds 28 N.B.2d 
833, 283 N.Y. 272—Hiscox v.! 

Holmes, 269 N.Y.S. 222. 239 App. 
Dlv. 602. 

R. I.—Sweet v. Conley, 39 A. 326, 20 R. 
I. 881. 

S. C.—^Ex parte Williamson, 183 S.B. 
505, 178 S.C. 531. 

Wash.—State v. Hartley, 267 P. 396, 
144 Wash. 135. 

29 C.T. p 675 note 75. 

Duty to: 

Construct, maintain, and repair 
highway see infra 9 177. 

Control and regulate use of high¬ 
way see Infra § 232. 

Establish highway see supra §3 39, 
40. 

Tax and assess for highway see in¬ 
fra 9 294. 

Chairman 

The statutory designation of a 
chairman of state highway board by 
necessary Implication carries with it 
the burden of such duties not com¬ 
mon to mere membership on board 
even in absence of express enumera¬ 
tion of duties of such chairman.— 
Patten v. Miller, 8 S.B.2d 786, 190 
Ga. 162. 


ConiLty commissioner 

Statutory duties and powers of 
each county commissioner to super¬ 
vise construction and maintenance 
of roads and bridges In his district 
were held administrative and subor¬ 
dinate to, and in aid of, entire com¬ 
missioners' court.—Court of Com’rs 
of Pike County v. Johnson, 157 So. 
481. 229 Ala. 417. 

County treasurer is, by implication, 
auditing official for bills Incurred by 
county superintendent for highway 
construction.—Eastern Rock Products 
V. Mayer, 244 N.Y.S. 96, 187 Mlsc. 
555. 

Signing Invalid bonds 

Secretary of bridge and highway 
district, although removable at pleas¬ 
ure of board, could refuse to sign 
bonds he believed invalid, as regards 
question whether mandamus proceed¬ 
ing presented genuine controversy.— 
Golden Gate Bridge and Highway 
Dist. V. Felt, 5 P.2d 685, 214 Cal. 808. 
Supervision of contracts 

Board of supervisors and state en¬ 
gineer, contracting with board of di¬ 
rectors of state institutions for con¬ 
struction of highway, has duty and 
responsibility to see that work is 
properly done.—^Koch v, Johnson, 243 
P. 611, 30 Arlz. 14. 

Township road superintendent's 
duties are supervisory, and he is not 
“road patrolman."—^Hop v. Brink. 217 
N.W. 651, 205 Iowa 74. 

76. La.—^Department of Highways 

v. Thomas, 7 So.2d 619, 200 La. 73. 
29 C.J. p 575 note 76. 

Beoords 

The statutory provisions that state 
road commissioner shall have sole 
authority to keep a complete and ac¬ 
curate record of all proceedings, rec¬ 
ord and file all bonds and contracts 
taken or entered into, and assume 
responsibility for custody and pres¬ 
ervation of all papers and documents 
pertaining to his office, that rules 
shall be recorded in a book especially 
kept for that purpose, and that all 
other records and entries necessary 
to show official conduct of depart¬ 
ment shall be preserved and shall be 
public records and open for inspec¬ 
tion during business hours, are “man¬ 
datory," where such proceedings con¬ 
cern the public interest or rights of 
individuals.—West v. City of Clarks¬ 
burg, 13 S.E.2d 155, 123 W.Ya. 22. . 
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and liot according to their own individual notions 
or judgmentIn order to impose on highway offi¬ 
cers particular duties the authorization should be 
specific and complete.'^^ Jn the absence of consti¬ 
tutional restrictions, the legislature may from time 
to time prescribe additional duties for highway offi- 

cers.75 

Duty to qualify and serve. One elected as a high¬ 
way officer is commonly bound to serve^^ after due 
notice of his election;*^5 and is sometimes subjected 
to a penalty for refusal to serve, as considered in¬ 
fra § 172. 

Dufy to account. Ordinarily it is the duty of a 
highway officer to account for all moneys coming 
into his hands, the disbursement made, and for what 
purpose.*^^ 

Delegation of duties. Highway officers charged 
with duties involving the exercise of judgment and 
discretion cannot delegate the duties imposed on 
them by law.77 

Inferior officers. It is the duty of inferior officers 
to carry out the orders of their superior officers 
when specifically given.^* 


§ 171. - Civil Liability 

Highway officers are not personally liable for errors 
of Judgment, but are liable for willful or malicious acts. 
In some Jurisdictions they are personally liable for neg¬ 
ligence in performing their official duties, and for in¬ 
juries resulting from their neglect of duty. 

As a general rule, highway officers are not per¬ 
sonally liable for errors of judgment*^® in the ex¬ 
ercise of their reasonable discretion,®® although pri¬ 
vate property may be injured thereby neither 
are they liable while acting in good faith within 
their authority,®® unless a right of action is given 
by statute.®® 

Highway officers, however, are not ordinarily con¬ 
sidered to be judicial officers in the sense that they 
are entitled to the common-law protection against 
civil action for misconduct in office.®^ In general, 
a highway officer charged with ministerial duties, 
who exceeds them to commit a tort, is liable for its 
consequences, without regard to the motive which 
prompts him.®® Although some highway officers 
have been held not to be liable for negligence in 
the performance of governmental functions,®® in 
other jurisdictions it has been held that a highway 
officer may be liable for his own negligent minis¬ 
terial acts.®*^ Highway officers will be held indi- 


TU N.T.—^People v. Montgromery 
Hlgrliway Comra.. 62 N.T.S. 998, 48 
App.Div. 560—Carlisle v. Burke, 144 
K.Y.S. 168, 82 Misc. 282. 

Discretion of Ughway officers see su¬ 
pra S 168. 

Va. CaL—Jost V. Kingr, 137 P. 4, 166 
Cal. 894. 

29 C.J. p 575 note 78. 

73. S.a—^Bvans v. Beattie, 185 S.1L 
538, 137 S.C. 496. 

74. Teat.—Prance v. State, Cr., 77 
S.W. 452. 

29 C.J. p 575 note 79. 

75. HL—^Tocum v. Waynesville, 89 
IIL 220. 

29 C.J. p 575 note 80. 

76. Neb.—^Denver v. Myers, 88 N.W. 
191, 63 Neb. 107. 

29 C.J. p 575 note 82 [aj. 

'77. N.T.—^Lynch v. Hhlnebeck, 103 
N.E. 888, 210 N.T. 101, reversingr 
133 N.T.S. 739, 149 App.Div. 921. 

TSL Ind.—Looney v. Clifton, 62 N.E. 
271, 157 Ind, 681—^Lamphier v. 
Karch, 109 N.EL 938, 69 lnd.App. 
661. 

29 C.J. p 675 note 86. 

79^ Ark.—State ex reL Attorney 
General v. Broadaway, 93 S.W.2d 
1248, 192 Ark. 634. 

Minn.—•Wilbrecbt v. Babcock, 228 N. 

W. 916, 179 Minn. 268. 

Utah.—^Lowry v. Carbon County, 232 
P. 908, 64 Utah 565. 

29 C.J. p 676 note 91. 


Liability for: 

Damage from construction or re¬ 
pair of highway see Infra § 212. 
Defective highway see Infra S 261. 
Drainage see Infra § 190. 

Penalty see infra S 172. 

80. Kan.—Gresty v. Darby, 68 P.2d 
649, 146 Kan. 63. 

Minn.—-Wilbrecht v. Babcock, 228 N. 

W. 916, 179 Minn. 263. 

Mo.—Sharp v. Kurth, App., 245 S.W. 
636. 

29 C.J. p 576 note 92. 

Abuse of dlscretLou 
A highway officer may be held lia¬ 
ble for an abuse of his discretion, 
such as failing to exercise any dis¬ 
cretion at all.^—Wadsworth v. Mid¬ 
dletown, 109 A. 246, 94 Conn. 435. 

81. Kan.—Gresty v. Darby, 68 P.2d 
649, 146 Kan. 63. 

N.M.—Summerford v. Board of 
Com'rs of Dona Ana County, 298 
P. 410, 413, 85 N.M. 374, citing Cor¬ 
pus Juris. 

29 C.J. p 576 note 93. 

88. Minn.—Wilbrecht v. Babcock, 
228 N.W. 916, 179 Minn. 268. 

29 CLJ. p 576 note 94. 

Knowledge of authority 
Where a highway officer contracts 
In grood faith with persons having 
knowledge of the extent of his au¬ 
thority, or who have equal means of 
knowledge, he will not become in¬ 
dividually liable, unless the Intent to 
incur personal liability is clearly 
expressed, although It should be 
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found that, through Ignorance of the 
law, he may have exceeded his au¬ 
thority.—Mann v. Richardson, 66 Ill. 
481. 

83. Neb.—^McConnell t. Dewey, 5 
Neb. 385. 

8A N.T.—^Beardslee v. Dolge, 38 N.E. 

206, 143 N.T. 160, 42 Am.S.R. 707. 
85. Ohio.—^Wrlghtsel v. Fee, 81 N.E. 
795, 76 Ohio St. 529, 13 L.R.A., 
N.S., 233. 

29 C.J. p 677 note 9. 

86b Mo.—Sharp v. Kurth, App., 245 
S.W. 686. 

County’s superintendent of oon- 
Btruotlon of turnpike was not liable 
for injuries to laborer, being engaged 
only in performing county duty in¬ 
cident to its sovereigrnty.—Forsythe 
V. Pendleton County. 266 S.W. 639, 
205 Ky. 770. 

State highway oonunlssionerB are 
not liable for negligence in the build¬ 
ing and maintaining of a public high¬ 
way.—Grande v. Casson, 72 P.2d 676, 
50 Arlz. 397. 

87. Utah.—^Lowry v. Carbon County, 
232 P. 908, 64 Utah 556. 

29 aj. p 676 note 97, p 577 note 99. 
KEalfeasaiLce or uonfeasance 

Highway officers are generally lia^' 
ble for injuries in consequence of 
malfeasance or nonfeasance in per¬ 
formance of ministerial duties.— 
Strickfade v. Green Creek Highway 
Diet, 248 P. 456, 42 Idaho 788, 49 A. 
L.R. 1067. 
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vidually liable for their willful and malicious acts,*^ 
or for their unauthorized acts of trespass.®^ Al¬ 
though such officers may not be liable for minute 
trespasses,®® they are liable for injuries to private 
property caused by unauthorized acts performed by 
them,®^ as where they trespass on land outside the 
proper location,®® or where no highway legally ex¬ 
ists.®® A highway officer may be held so liable not¬ 
withstanding the local authority,®4 or the board®® 
whom he represents, is not liable at the suit of a 
private person for the misconduct of the officer. 

Highway officers guilty of a breach of duty have 
been held to be liable for any loss to the highway 
district occasioned thereby,®® and it has been held 
that the commissioners of a highway district have 
no power to waive the treasurer’s breach of duty so 
as to relieve him of personal liability for loss aris¬ 
ing therefrom.®'^ It has also been held that high¬ 
way officers should be held to a faithful perform¬ 
ance of their official duties, and made to answer in 
damages to all persons who may have been injured 
through their malfeasance, omission, or neglect, to 


which the persons injured have in no way contrib¬ 
uted.®® The rule that a public officer, who is a 
member of a corporate body on which a duty rests, 
cannot be held liable for the neglect of duty of that 
body, see the CJ.S, title Officers § 127, also 46 C.J. 
p 1045 note 17, does not apply to a member of the 
board of a road district where there is a duty re¬ 
garded as ministerial or where a duty has been 
positively imposed by law and its performance re¬ 
quired at a time or in a manner on conditions which 
are specifically designated and the duty to perform 
under the conditions specified is not dependent on 
the officer’s judgment or discretion.®® A highway 
officer has been held liable for refusal to perform 
his duty, although such refusal has been based on a 
bona fide opinion that the statute is unconstitution- 
al.i On the other hand it has been held that a 
highway officer cannot be held personally liable for 
acts of nonfeasance, and that he cannot be held li¬ 
able for not performing his duties as he should have 
performed them.® Accordingly, highway officers 
failing to perform a statutory duty, such as requir- 


Own nisoosLanet 

Higrhway commissioners are liable 
for their wrongful or careless mis¬ 
conduct, even though they may not 
be liable for the acta of their em¬ 
ployees.—^Mulllnax V. Hambrlght, 108 
S.E. 187, 116 S.C. 459. 

Statute whereby state assumes lia¬ 
bility for defendant’s torts does not 
relieve defendant from his personal 
responsibility therefor.—^Rhynders v. 
Greene, 8 N.T.S.2d 148, 255 App.Dlv. 
401. 

88. Minn.—Wllbrecht v. Babcock, 

228 N.W. 916, 179 Minn. 263. 

Mo.—Sharp v. Kurth, App., 246 S. 

W. 636. 

29 C.J. p 576 note 98, p. 577 notes 99, 

8 . 

X^aUnxe to dlsoover an observable 
fact cannot be classified as willful 
misconduct or negligence.—Campbell 
County V. Ridenour, 120 S.W.2d 1000, 
22 Tenn.App. 250. 

Offloer enjoined 

A highway officer cannot be held 
for an act of willful misfeasance In 
not supervising and controlling road 
work at a time when he thought he 
was enjoined by court decree from 
interfering with the control or man¬ 
agement of the work.—Campbell 
County V. Ridenour, supra. 

Under some statutes no highway 
commissioner Is liable for any dam¬ 
ages sustained by anyone unless he 
acts with a corrupt and malicious in¬ 
tent. Accordingly, a complaint In ac¬ 
tion against commissioners for waste 
In purchasing gravel bed, which was 
not used, was demurrable, when not 
alleging that commissioners acted 

39 O.J.S.—73 


corruptly or maliciously.—Davis v. 
Cook. 261 S.W. 691, 169 Ark. 84. 

89. Conn.—^Munson v. MacDonald, 
155 A 910, 113 Conn. 651. 

Md.—Murphy v. Uhl, 149 A 566, 159 
Md. 7. 

29 C.J. p 677 notes 1, 2. 

Bvldenoe warranted finding that 
highway commissioner in Improving 
trunk highway wrongfully Invaded 
and damaged plaintiff’s land.—Nel¬ 
son V. Babcock, 248 N.W. 49, 188 
Minn. 684, 90 AUR. 1472. 

9a Iowa—^Brown v. Bridges, 81 
Iowa 138. 

91. Md.—Murphy v. Uhl, 149 A 666, 
159 Md. 7. 

Minn.—^Nelson v. Babcock, 248 N.W. 

49, 188 Minn. 684. 90 AL..R. 1472. 
29 C.J. p 577 note 11. 

98. S.D.—Webster v. White, 66 N.W. 

1145, 8 S.D. 479. 

29 C.J. p 678 note 12. 

93. Ala.—Jackson v. Bohlln, 75 So. 
697, 16 AlaApp. 105. 

29 C.J. p 678 note 13. 

94. Minn.—^Tholkes v. Decock, 147 N. 
W. 648, 126 Mina 607, 62 L.R.A, 
N.S., 142. 

Old.—Mott V. Hull, 152 P. 92, 61 Okl. 

602, L..R.A.1916B 1184. 

29 C.J. p 677 note 8. 

96. Va—^Prince William County v. 

Manuel, 88 S.B. 64, 118 Va 716. 

29 C.J. p 677 note 4. 

9a rallure to ooU warrants 
Under some statutes, failure of 
treasurer of highway district to call 
outstanding warrants for payment 
when they should have been called 
renders him liable for loss resulting 
therefrom and for interest aoerued 
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and unpaid since the date warrants 
should have been called.—^Buhl High¬ 
way Diet. V. Allred, 238 P. 298, 41 
Idaho 54, 

liAok of personal benefit 

Under statute giving the state 
right of action for repayment of 
money advanced under contracts 
made In violation of a statute manda- 
torlly requiring state purchasing 
agent to advertise and receive bids 
on purchasing equipment, highway 
director and'public works commis¬ 
sioner who contracted for purchase 
of road machinery in violation of lat¬ 
ter statute, but did not receive or 
benefit from any payment made by 
the state for machinery, would not 
be liable to the'.'State.—State ex reL 
Parsons v. Bunting Tractor Co., 77 
P.2d 464, 58 Idaho 617. 

97. Idaho.—^Buhl Highway Dlst. v. 

Allred, 238 P. 298. 41 Idaho 54. 
ea Fla.—Fidelity & Deposit Co. of 
Maryland v. Cone, 190 So. 268, 138 
Fla 804, 128 AL.R. 760. 

99. Fla.—^Fidelity & Deposit Co. of 
Maryland v. Cone, supra 

1. N.T.—Clark v. Miller, 64 N.T. 628, 
affirming 42 Barb. 266, 47 Barb. 38. 

8. Mass.—White v. Phllllpston, 10 
Mete. 108. 

Tenn.—Campbell County v. Ridenour, 
120 S.W.2d 1000, 22 Tenn.App. 250. 
Unauthorised oerttficatlou 

Parish engineer and chairman of 
road committee, certifying without 
police Jury’s authorization that cer^ 
tain amounts were due road paving 
contractor, which assigned certifi¬ 
cates to one advancing money to It, 
were not liable to the assignee for 
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ing a bond from a road contractor,* or procuring 
an affidavit from a defaulting contractor showing 
satisfaction of claims,^ have been held not to be 
liable personally for unpaid claims against such 
contractors. Highway officers are not liable for 
failure to require a bond where the bond, if it had 
been required, would not have been available to 
plaintiff.® 

Highway officers, and officers of highway districts 
may be held individually liable for misappropriation 
of public funds,® but, where such officers act in 
good faith, believing at the time that they have 
authority to make the expenditures, it has been held 
that they will not be held individually liable for the 
funds so expended.^ 

Acts of predecessor, A highway officer is not 
liable for injuries caused by the negligence of his 
predecessor in office.® 

Acts of subordinates. While the officer is not lia¬ 


ble for the acts of a subordinate who occupies an 
office known to the law,® or where the empleyment 
is within the scope of the officer’s authority and the 
officer himself is free from any blame,he is Kable 
for the acts of one voluntarily employed by him,ii 
especially if he knows of the acts of such employee 
and acquiesces therein,^® or gives specific direction 
to commit the act.^® 

Justification by authority. A highway officer is 
free from liability to individuals for acts performed 
under a regular order of a judicial or quasi-judicial 
character,^^ such as an order of court^® or other 
authority,!® notwithstanding irregularities in the 
proceeding in which the order is made.!*^ Thus he 
is not liable where the road is duly established by 
law,!® although the time for the appeal from the 
layout has not passed,!® or the land damages are 
not assessed.®® However, to be exempt from lia¬ 
bility the order must be legal and valid,®! and his 
acts thereunder must be lawful®® and in accordance 


Buch. amounts.—liane v. E. J. Deas 
Co.. 125 So. 514, 12 La.App. 882. 

3. N.C.—Hunter v. Allman, 135 S.E]. 
291, 192 N.C. 483. 

lilabllity of county or other govern¬ 
mental unit see infra 5 210. 

4b Tenn.—^Eaultable Casualty & 

Surety Co. v. Jackson, 44 S.W.2d 
899, 168 Tenn. 54. 

5. Iowa.—^Bateson v. Marshall Coun¬ 
ty, 289 N.W. 803, 213 Iowa 718. 

6. Tima of drawing voucher 
Appropriation held not expired at 

time voucher was drawn.—State ex 
rel. Attorney General v. Broadaway, 
98 S.W.2d 1248, 192 Ark. 684. 

iradar PuhUo Depository Daw, 
bank, depository of highway district 
funds, cannot pay warrants of dis¬ 
trict or any moneys out of funds on 
deposit, except on order or check of 
treasurer, and for either bank or 
treasurer to use district's money so 
as to discharge subsequent warrants, 
not entitled to be paid for lack of 
funds, is misappropriation of funds. 
—^Buhl Highway Dist. v. Allred, 238 
P. 298, 41 Idaho 64. 

Warrants payable to another 

Fact that county warrants for pay¬ 
ment from county road taxes of ex-' 
penses of operation of automobile 
used by county judge and ex officio 
road commissioner in connection with 
his duties were not payable to such 
official did not relieve him of lia¬ 
bility to account for such payments, 
which were unlawful—^Ladd v. Stub¬ 
blefield, 111 S.W.2d 655, 196 Ark. 261. 
Waste 

Fact that men employed in con¬ 
struction of road in road improve¬ 
ment district were required to cash 
time slips at particular place of busi¬ 


ness will not support suit against 
commissioners, engineers, and con¬ 
tractors for waste, without showing 
that they were charged a higher price 
thjMi other customers, or that the 
district lost anything by the axrange- 
ment^Davls v. Cook, 261 S.W. 691, 
169 Ark. 84. 

7. Ark.—State ex rel. Attorney Gen¬ 
eral V. Broadaway, 98 S.W.2d 1248, 
192 Ark. 684. 

Not learned la law 

Members of state highway commis¬ 
sion need not be learned In law, and 
such members acting In good faith 
on attorney general’s sdvice were 
not personally liable for unauthorized 
action in paying to highway engi¬ 
neers and assistant attorney general 
living expezises In addition to au¬ 
thorized salary.—State v. Fidelity & 
Deposit Co. of Maryland, 58 S.W.2d 
696, 187 Ark. 4. 

a Ind.—^McOsker v. Burrell, 55 Ind. 
425. 

N.T.—Gould V. Booth, 66 N.T. 62—1 
Lament v. Haight, 44 How.Pr. 1. 

9. Md.—Anne Arundel County v. Du¬ 
vall, 64 Md. 350, 89 Am.H. 893. 

29 C.J. p 678 note 20. 

OodperatioxL In wrong 
While public officer is not respons¬ 
ible for torts of his subordinates, evi¬ 
dence warranted finding that high¬ 
way commissioner cooperated in 
dumping rocks on plaintiff’s land suf¬ 
ficient to render commissioner liable. 
—^Nelson v. Babcock, 248 N.W, 49, 
188 Minn. 584, 90 AL.R. 1472. 

10, Tenn.—Campbell County v. Hide- 
nour, 120 S.W.2d 1000, 22 TenmApp. 
260. 

Utah.—^Lowry v. Carbon County, 232 
P. 908, 64 Utah 565. 

29 C.J. p 578 note 21. 
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IL Conn.—Wadsworth v. Middle- 
town, 109 A 246. 94 Conn. 436. 

29 C.J. p 578 note 22. 

la Mass.—^Elder v. Bemis, 2 Mete. 
599. 

13. N.T.—^Konner v. State, 126 N.B. 
843, 227 N.T. 478. 

14. Ind.—Chicago & A R Co. v. Sut¬ 
ton, 30 N.B. 291, 180 Ind. 405. 

29 C.J. P 578 note 33. 

la Mo.—Crenshaw v. Snyder, 22 & 
W. 1104, 117 Mo. 167. 

29 C.J. p 578 note 34. 

13. Mass.—Gaylord v. King, 8 N.B. 

596, 142 Mass. 495. 

29 C.J. p 678 note 85. 

17. Mo.—^Peery v. Gill, 36 Mo.App. 
685. 

Va—^Yeager v. Carpenter, 8 Leigh 
464, 36 Va 454, 31 Am.D. 665. 

18. Vt.—^Robinson v. Winch, 28 A 
884, 66 Vt 110. 

29 C.J. p 578 note 37. 

19. Mass.—Craigle v. Mellen, 6 
Mass. 7. 

fla Vt—^Robinson v. Winch, 28 A 
884, 66 Vt no. 

21. Mich.—^Lamed v, Briscoe, 29 N. 

W. 22. 62 Mich. 393. 

29 C.J. p 678 note 40. 

28. Mo.—^Patten v. Weightman, 51 
Mo. 432. 

29 C.J. p 579 note 41. 

Knowledge of agents of highway 
commission that tortious acts were 
unlawful would render them person¬ 
ally responsible notwithstanding they 
were acting by direction of the com- 
mlssioa—Gooch v. Blllott, 118 S.B. 
72, 120 S.C. 245. 



39 C.J.S. 


EIGEWAYS 


§ 171 


therewith.23 He cannot justify under the map he 
received from the township clerk purporting to con¬ 
tain all the legal roads in the township where the 
road does not exist either de facto or de jure.^^ 

Highway officers are not personally liable for 
the taking of land for a public highway where there 
has been a legal condemnation and appropriation.^® 

Liability to local authorities, A town or other 
supervising agency may recover against an officer 
for whose neglect it has been compelled to pay a 
fine or amercement.26 

The undertaking of a surveyor employed by a 
highway commissioner being that he will bring to 
his work the necessary knowledge and skill to per¬ 
form it properly, if he fails to do so, he will be lia¬ 


ble to his employer for the damage caused there- 

by.27 

Liability on bond. The liability on a highway 
officer’s bond is limited to its terms.^® As a general 
rule, where the principal is personally liable for his 
acts, surety on his bond are likewise liable,29 and, 
where the highway official is not personally liable, 
sureties on his bond likewise are not liable.^® High¬ 
way officers are liable under official bonds for ex¬ 
pending money for materials which should be paid 
over to some local authority.®^ It is no defense to 
the liability on the bond that in receiving and keep¬ 
ing money the officer acted without authority.22 
Ordinarily the official bond of a highway officer is 
broad enough to include a liability for moneys ille¬ 
gally collected by him, under wrongful demands for 


23. Del.—Cowglll V. Hurley, 86 A- 
731, 27 Del. 161—^Huey v. Hendrlx- 
en, 1 Del. 145. 

24h Iowa.—Campbell v. Kennedy, 34 
Iowa 494. 

2S. Maas.—Dennlston v. Clark, 126 
Mass. 216. 

N.C.—^Marshall v. Hastings, 93 S.SL 
977, 174 N.C. 480. 

20, N.J.—^Morgan v. Monmouth 
Plank Hoad Co., 26 N.J.Law 99. 

27. Mioh.—^Thompson Highway 
Comrs. V. Beebe, 20 N.W. 826, 65 
Mich. 137. 

2a Fla.—^Fidelity & Deposit Co. of 
Maryland v. BoarcSl of Bond Trus¬ 
tees of Special Road & Bridge Dlst. 
No. 1 of Washington County, 190 
So. 480, 139 Fla 78. 

29 C.J. p 678 note 27. 

ConstraotloiL 

(DA bond of a highway officer Is 
to be reasonably construed so as not 
to defeat the purpose of reQulrlng 
sureties for the protection of the 
public.—Small v. National Surety 
Corporation, 19 S.E.2d 668, 199 S.C. 
392—^Yongue v. National Surety Cor¬ 
poration, 3 S.R2d 198, 190 S.C. 421. 

(2) Where a bond recLulred by stat¬ 
ute follows the language of the stat¬ 
ute, the statute Is as much a part of 
the bond as If In terms Incorporated 
therein.—Small v. National Surety 
Corporation, supra. 

Exemptions 

In absence of statute, provision In 
surety bond of treasurer of road dis¬ 
trict exempting surety from liabil¬ 
ity for loss of public funds because 
of failure of depository bank is val¬ 
id. In the particular case the evi¬ 
dence supported finding that provi¬ 
sion In bond exempting surety from 
liability for such loss was considered 
by parties to be of no effect, justi¬ 
fying striking clause from bond and 
permitting recovery thereon.—Nay¬ 


lor Special Road Dlst. of Ripley 
County V. Fidelity & Deposit Co., Mo. 
App., 76 S.W.2d 436, Quashed State 
ex rel. Fidelity & Deposit Co. of 
Maryland v. Allen, Sup., 85 S.W.2d 
455. 

Filing of olainiM 

Where surety is liable on its bond 
for claims which are duly filed, sure¬ 
ty Is not liable for claims which are 
not timely filed.—^Equitable Casualty 
& Surety Co. v. Jackson, 44 S.W.2d 
899, 163 Tenn. 54. 

Fatrolman’s bond 

(1) State highway patrolman's offi¬ 
cial bond, under which surety agreed 
to Indemnify the state against loss 
caused by failure of officials named 
In bond faithfully to discharge du¬ 
ties of their respective offices and 
honestly to account for all money or 
other personalty that might come in¬ 
to their respective hands In connec¬ 
tion with their offices, did not cover 
alleged claim of third party for tort 
committed on third party by patrol¬ 
man under color of his office.—Wood- 
ard V. Hunter, 10 S.E.2d 721, 218 N.a 
780. 

(2) However, sureties on a patrol¬ 
man’s bond required In some juris¬ 
dictions vouch for his acts and bind 
themselves to make good any dam¬ 
ages he may cause any member of 
the public by a breach of his official 
duty or power or from any unlawful 
act while acting under color of his 
office or by virtue of hie office.— 
Small V. National Surety Corporation, 
19 S.E.2d 658, 199 S.C. 892—^Tongme v. 
National Surety Corporation, 8 S.E. 
2d 198, 190 S.C. 421. 

(3) The “unlawful act" referred to 
Is an act done by the officer vlrtute 
officii or colore officii and not in his 
Individual capacity.—^League v. Na¬ 
tional Surety Corporation, 17 S.E.2d 
783, 198 S.C. 289—^Tongue v. National 

I Surety Corporation, supra. 

I (4) Where state highway patrol-1 

1155 


man while on leave but while dressed 
In official uniform and displaying 
badge of office became Intoxicated 
and abandoned motor cycle and 
stopped trucks on highway to ob¬ 
tain a ride and circumstances Indi¬ 
cated that he was discharging duties 
of his office, patrolman If not acting 
by virtue of his office was acting un¬ 
der "color of office" and surety on 
official bond was liable for wrongful 
acts of the patrolman resulting In 
injuries.—^League v. National Surety 
Corporation, supra. 

Separate bonds 

Where the statutes contemplate 
that the town treasurer will have 
custody of two separate funds for 
which he shall give separate bonds, 
the surety on one bond Is not liable 
for the treasurer’s defaults which 
should be covered by a separate bond. 
—^Town of Ganeer v. Cleary, 280 IlL 
App. 34. 

29. Fla.—Thomas v. Carlton, 143 So. 
780, 106 Fla. 648. 

Idaho.—Buhl Highway DlsL v. All- 
red. 238 P. 298. 41 Idaho 64. 

> Fallnxe to require aeonzlty 

Under bond of road and bridge dis¬ 
trict trustee conditioned on faithful 
performance of duties, surety was 
liable for loss resulting from failure 
of board to require security for funds 
on deposit in bank which failed, 
where member participated in omis¬ 
sion and duty to require security was 
Imposed by statute.—Fidelity & De¬ 
posit Co. of Maryland v. Cone. 19G 
So. 268, 138 Fla. 804, 128 A.L..R. 750. 

80. Ark.—State ex rel. Attorney 
General v. Broadaway, 93 S.W.2d 
1248, 192 Ark. 634—State v. Fideli¬ 
ty & Deposit Co. of Maryland, 68 
S.W.2d 696, 187 Ark. 4. 

81. Iowa.—Wells v. Stombock, IS N. 
W. 389, 59 Iowa 376. 

82. N.Y.—Ham v. SUvemall, 7 Hun 

SS- 
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compensation, in excess of that to which he was le¬ 
gally entitled.33 There is no liability on the bond 
of a highway officer where the officer’s breach of 
duty did not proximately cause any damage.®^ 

Money in custody. Highway officers have been 
held to assume the risks of loss of money deposited 
in their custody^S and they may be liable to ac¬ 
count for such money, regardless of their good 
faith,36 and, when unauthorized, they are liable for 
the wrongful sale of bonds on credit^ although un¬ 
able to sell them for cash.37 

§ 172. - Liability for Penalty 

Where a statute so provides, a highway officer may 
be liable for a penalty for failure to perform or properly 
discharge his duties. 

Statutes often impose penalties for failure of 
highway officers to perform or properly discharge 
their duties.® 3 The liability to such penalty is lim¬ 
ited to those persons included within the provisions 
of the statute, and then only for breach of duties 
which come within the scope of their jurisdiction.®® 
There is no liability for errors of judgment in the 
exercise of reasonable discretion;^® and the liabil¬ 
ity may be restricted to acts of willful neglect of 
duty.41 One who is not an officer de jure, but only 
an officer de facto, is not liable to the penalty;^® 
neither is one who has not been notified of his ap¬ 
pointment ;43 nor one refusing to open a road pend¬ 
ing a petition for review.^^ An overseer may be 


liable to the penalty for neglect to obey the order of 
the commissioners.^® 

It has been held that where the statute imposes 
a penalty on a highway officer for failure to per¬ 
form his duties, taxpayers cannot maintain a peti¬ 
tion for his removal on that ground, but that the 
remedy is by action to enforce the penalty.^® 

Several penalties. The neglect of a town to erect 
and maintain guideposts at all intersections of the 
highways within its limits is one entire offense, and 
a separate penalty does not accrue for each inter¬ 
section of roads at which the town has neglected 
to erect guideposts.®^ 

§ 173. - Civil Actions by or against 

In the absence of statute providing otherwise, ac¬ 
tions by or against highway officers are governed by the 
usual rules relating to civil actions. 

Where a statute provides an exclusive mode of 
redress against the unauthorized acts of highway 
officers, that mode of redress must be pursued,®® 
and an action at law will not lie against such offi¬ 
cers for damages.®® Where, however, the statute 
merely makes the remedy cumulative, the common- 
law remedy is not repealed by the statute.®® A stat¬ 
ute prescribing the mode of proceeding against 
highway officers has been held not to extend to the 
executors of the delinquents.®^ 

It is not necessary, as a prerequisite to an action 
on the official undertaking of a highway commis- 


Sa Cal—Santa Barbara County ▼. 

Rucker, 170 P. S60, 86 CalApp. 676. 
34. Ga.—^Pulaski .County v. Fidelity 

& Deposit Co. of Sfaryland, 198 S.B. 

90. 68 Ga.App. 167. 

^ N.T.—^People v. Treanor, 44 N. 

Y.S. 528, 15 App.Dlv. 508. 

Buty absolute 

Wbere the statute In direct terms 
or from its srenerSI tenor Imposes 
the duty to pay over public money 
received and held as such and no 
condition limiting* that obligation Is 
discoverable In the statute, the ob¬ 
ligation thus imposed and assumed 
by the officer , will be deemed to be 
absolute, and the fact that the money 
has been lost without his fault does 
not constitute a defense to an action 
for its recovery.—^Thomas v, Carlton, 
143 So. 780, 106 Fla. 648. 

Statute authorizing commissioners 
of special road district to appoint 
treasurer and prescribe his duties 
was held not to authorize board to 
designate depository of district's 
funds 'so as to relieve treasurer of 
liability on depository's failure.-— 
.Bragg aty Special Ro^ Dist. v. 
Johnaon, 20 S.W.2d 22, 328 Mo. 990, 
66 A.Ii.R. 1053. 


S6L N.Y.—People ▼. Treanor, 44 N. 

Y.S. 628, 16 App.Div. 608. 

37, K.Y.—People v. Treanor, supra. 
3& Pa.—^Township of North Middle- 
ton V. Weary, 78 PEuSuper. 608. 

29 aj. p 679 note 54. 

Befosta to seirvs 

In some iurisdlctlons the refusal 
of a highway officer to serve, after 
his appointment or election, may sub¬ 
ject him to a penalty.—Wlnnegar v. 
Roe, 1 Cow., N.Y., 268—^29 C.J. p 
580 note 68. 

33i Feu—Sewlckley Tp. v. Knight, 24 
Pa.Dl8t. 189, affirmed 61 Pa.Super. 
181. 

Jnxisdiotion of zoad 
On a suit for penalty against the 
township supervisors for violation of 
duty, a judgment against defendant 
will be reversed, where it appeared 
that the road complained asrainst 
was a county road, no longer under 
the jurisdiction of the supervisors. 
—^Township of North Middleton v. 
Weary, 78 Pa.Super. 603. 

40, HI.—^MoU V. Pickaway, 14 HL 
App. 843. 

41. 111.—Salt Creek v. Mason County 
Highway Com'rs, 25 IlLApp. 187. 
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42, N.Y.—^Bentley ▼. Phelps, 27 
Barb. 624. 

43- U.S.—U. S. V. Custis, D.C., 26 P. 
Cas.No.14.909, 1 Cranch CC. 417. 

4A Pa.—Commonwealth v. House, 4 
Pa.Li.J. 327. 

HL—^Hlzer v. Rockford, 86 Ill. 
825. 

4& Pa.—In re North Union Road 
Master, 18 Pa.Dist. 268, 36 Pa.Co. 
863. 

47. N.H.—Clark v, Lisbon, 19 N.H. 
286. 

43, Mass.—^Elder v. Bemls, 2 Mete. 
699. 

Neb.—^McConnell v. Dewey, 6 Neb. 
885. 

Tex.—Thornton v. Springer, 6 Tex. 
587. 

29 O.J. p 680 note 79. 

4% Mass.—Elder v. Bemls, 2 Mete. 
699. 

29 C.X p 680 note 80. 

60 N.H.—^Adams v. Richardson, 48 
N.H. 212. 

29 C.J. p 580 note 84. 

51. Pa.—Shronk v, Penn Tp., 8 
Bawle 847. 
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sioner, that a demand be made on him for the rec« 
ords of his oflfice under a statute which has refer¬ 
ence only to a proceeding to secure such records.®^ 
Where a statutory bond is required primarily for 
the benefit and protection of the public, in the ab¬ 
sence of a provision in the statute to the contrary, 
it has been held that the securing of a judgment 
against the officer principal or his estate is not a 
prerequisite to the maintenance of an action on his 
official bond.®3 

Venue, In the absence of a statute providing oth¬ 
erwise, the action should be brought in the county 
where the cause of action arose.^^ 

Parties, Actions by or against highway officers 
in their official capacity should join all the parties 
interested®® by their official names.®® Where there 
has been a change in the personnel of a board, 
those who are its members at the lime the suit is 
brought are proper parties.®*^ In a tort action 
against a highway officer in his individual capacity 
it has been held that the addition of defendant’s ti¬ 
tle of office does not make the action other than an 
individual one.®® Highway commissioners may 
severally sue for their compensation.®® The action 
for a penalty must be brought by the person on 
whom the right of action is conferred by statute.®® 

In an action by a town against the sureties on an 
official undertaking of the commissioner of high¬ 
ways, it is not necessary to join the commissioner 
as a party defendant.®^ Under some statutes a suit 
against bond trustees of a road district and their 
sureties for loss of the district’s money is properly 
brought in the governor’s name for the district’s 
use.®® An action on the bond of a township super¬ 


visor has been held to be properly brought in the 
name of the town as beneficiary of the bond and the 
real claimant of the money being sued for.®® 

Pleadings, The general rules governing the suf¬ 
ficiency of the complaint, declaration, or petition in 
other civil actions apply in actions by or against 
highway officers.®^ The essential allegations of the 
complaint must be averred with certainty;®® it 
must distinctly aver the nature and extent of plain¬ 
tiff’s interest in the land in question;®® and the 
damages must be alleged with definiteness.®*^ In an 
action against a highway officer to compel him to 
turn over the property and funds in his hands to 
his successor a demand for such property must be 
alleged;®® the mere allegation that he was the 
proper officer is insufficient.®® 

Affirmative defenses, in order to be available, 
must be pleaded.*^® Matters in mitigation may be 
shown under the general issues without being spe¬ 
cially pleaded.*^^ 

Presumptions and burden of proof. The burden 
is on a highway officer to establish the facts that 
constitute his defense.^® Thus he must prove his 
official capacity^® and that he acted within the terri¬ 
torial limits of his authority.^^ 

In an action on a highway officer’s official bond, 
plaintiff has the burden of establishing not only a 
breach of the bond but that such breach proximately 
caused the damage claimed.^® 

In a suit against the commissioners of a highway 
district for waste in purchasing a gravel bed which 
was never used, where the liability of the district 
was fixed in an action by the seller, it will be as- 


62. N.H.—^Hadley v. Garner, 101 N. 

T.S. 777, 116 App.Div. 68. 

53: S.C.—Small v. National Surety 
Corporation, 19 S.Ei.2d 658, 199 S. 
a 892. 

64. N.T.—^People v. Hayes, 7 How. 
Pr. 248. 

65. Miss.—Attala v. Niles, 68 Miss. 
48. 

29 C.J. p 581 note 87. 

66. S.C.—St. Peter’s Parish Road 
Comrs. v. McPherson, 28 S.C.Ij. 218. 

29 C.J. p 681 note 88. 

67. Del.—^Armstrong v. Landers, 42 
A 617, 17 Del. 449. 

N.Y.—Hitchman v. Baxter, 6 N.T. 
Civ.Proc. 226. 

S.C.—Miller v. Ford, 38 S.C.L. 376, 55 
Am.D. 687. 

5& N.T.—Campbell v. Powers, 140 
N.T.S. 676, 166 App.Div. 862. 

59. N.H.—Hoit V. Babcock. 17 N.H.^ 
260. 

ea Ind.—White River Tp. v. Cottom, 
11 Ind. 216. 


61. N.Y.—Hadley v. Garner, 101 N. 
Y.S. 777, 116 App.Div. 68. 

62. Fla.—Thomas v. Carlton, 143 So. 
780, 106 Fla. 648. 

63. Ill.—Town of Ganeer v. Cleary, 
280 llLApp. 34. 

64. S.C.—Mullinax v. Hambrlght, 
108 S.B. 187, 116 S.a 469. 

29 C.J. p 681 note 95. 

65. CaL—Jost V. King, 187 P. 4, 166 
Cal. 394. 

29 C.T. p 581 note 96. 

OflLclal capacity 

Where the claim is made in an 
official capacity, the complaint 
should show by proper averments 
that it is BO made and not made by 
one In his individual capacity.— 
Gould V, Glass, 19 Barb., N.Y., 179. 

66. Cal.—Jost V. King, 137 P, 4, 166 
Cal. 894. 

29 C.J. p 681 note 98. 

67. Cal.—Jost V. King, supra. 

29 C^J. p 681 note 99. 
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6& Ky.—Commonwealth v. Osborne, 
7 Ky.Op. 393. 

68. Ky.—Commonwealth v. Osborne, 
supra. 

70. JnstlfloatioiL under legal author¬ 
ity is not available as a defense to 
an action of trespa^as against a high¬ 
way officer unless specially pleaded. 
—Jackson v. Bohlin, 75 So. 697, 16 
Ala.App. 105. 

71. Aleu—nJackson v. Bohlin, supra. 

72. Mich.—^Labo v. Asam, 106 N.W. 
281, 148 Mich. 24. 

Minn.—^Danielson v. Kyllonen, 126 N. 

W. 404, 111 Minn. 47. 

N.T.—^Dominick v. Hill, 6 N.T. St. 
329. 

73. N.T.—^Dominick v. Hill, supra. 
74b Mich.—^Labo v. Asam, 106 N.-W. 

281, 148 Mich. 24. 

Minn.—^Danielson v. Kyllonen, 126 ,N. 
W. 404, 111 Minn. 47. 

76. Ga.—^Pulaski County v^ Fidelity 
& Deposit Co. of Maryland, 198 
S.EL 90, 58 Ga.App. 167. 
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sumed that the district paid only what the gravel bed 
was worth.7® 

Evidence, The general rules governing the ad¬ 
missibility of evidence in other civil actions are 
ordinarily applicable in these actions.^*^ Competent 
evidence is admissible to show justification by au- 
thority'^8 and to show the amount of damages plain¬ 
tiff suifered in the depreciation in the value of his 
landsMatter not admissible as a justification 
may be admissible in mitigation of damages.^^ 

The general rules governing the sufficiency of the 
evidence are applicable to these actions.®^ 

Questions of fact. Where the evidence is suffi¬ 
cient to entitle plaintiff to go to the jury,^^ disputed 
questions of fact should be submitted to the jury.83 
In trials by a judge sitting without a jury, disputed 
questions of fact are for the determination of the 
trial'judge.8^ 

Costs, The local statutes usually determine the 
liability for costs, in actions brought by or against 
highway officers.85 As a general rule costs are not 


awarded against highway officers who sue as 
such.®® Where commissioners of highways make 
themselves parties by name to a proceeding to re¬ 
verse a decision made by the supervisors, they have 
been held liable for costs. 

• 

§ 174. -Offenses and Prosecutions There¬ 

for 

At common law highway officers may be Indicted for 
nuisance on rendering highways unsafe by neglect of 
duty, and such officers are frequently liable criminally 
under the various statutes for acta of misfeasance or non¬ 
feasance. 

Apparently, at common law highway officers are 
subject to indictment for nuisance where high¬ 
ways are rendered inconvenient or dangerous 
through their neglect of duty,®® and under the stat¬ 
utes in the various jurisdictions, highway officers 
may be criminally liable for the commission of pro¬ 
hibited acts or for failure to perform their duties.®® 
Under some statutes, highway officers cannot be 
prosecuted for misuse of their discretion,®® and 


78- Ark;—^Davis v. Cook, 261 S.W. 
691, 159 Ark. 84. 

77- Wia—Sckroeder v. Kllpp, 97 N. 

■W. 909, 120 Wls. 246. 

29 C.J. p 581 note 16. 

78l Mich.—^Krueger v. Le Blanc, 28 
N.W. 767, 62 Mich. 70. 

29 C.J. p 581 note 16. 

79. Ala—Jackson v. Bohlln, 76 So. 

697, 16 AlaApp. 106. 

29 aj. p 682 note 17. 

80l Good telth 

Defendant may show under the 
fireneral Issue, In mitlgratlon of dam- 
asres, that he was at the time of the 
trespass acting In good faith under 
what he considered legal authority. 
—Jackson v. Bohlln, supra. 

81. Mich.—Labo v. Asam, 106 N.W. 
281, 148 Mich. 24. 

29 C.J. p 682 note 20. 

Bvldenoe lUld snifLoleiLt 
Idaho.—^Buhl Highway Diet. v. All- 
red, 238 P. 298. 41 Idaho 54. 

29 aj. p 582 note 20 [c]. 

Svidenoe h41d iiurnAcleat 

(1) To show plalntllTs contribu¬ 
tory negllgenca—^League v. National 
Surety Corporation, 17 S.E.2d 783, 
198 S.a 289. 

(2) In other cases see 29 C.J. p 
682 note 20 [d]. 

82. Ala—Webb v. Story, 64 So. 163, 
184 Ala 583. 

88. Mich.—^Nedow v. Porter, 81 N.W. 

266, 122 Mich. 466. 

29 C.J. p 581 note 8. 

2a a suit for trespass, direction of 
a verdict for defendants because 
they acted by direction of a county 
. highway conunlasion was error, since 


they would still be personally liable 
If they knew that their acts were 
unlawful, and that was a question 
for the Jury.—Gooch v. Elliott, 113 
S.E. 72. 120 S.C. 246. 

84i TalUe 

In action for damages from wrong¬ 
ful disposal of road grader by high¬ 
way commissioner, value of road 
grader was question of fact for trial 
Judge sitting without a Jury, and his 
finding that amount received by 
commissioner and turned over to 
treasurer of road and bridge fund of 
township was fair market , value 
would not be disturbed, where it was 
not manifestly against weight of the 
evidence.—^Town of Centrevllle v. 
Reinhardt, 28 N.E.2d 343, 306 IlLApp. 
281. 

86. Ill.—Lyons v. People, 38 Ill. 347 
—Gardner v. Chambersburgh, 19 
Ill. 99. 

88. Ala—^Bettis v, Nicholson, 1 
Stew. 849. 

Ind.—Sebrell v. Eall Creek Tp., 27 
Ind. 86. 

N.T.—McCoy v. McClarty, 104 N.T.S. 
80, 53 Mlsc. 69. 

Ohio.—Blttle v. Hay, 5 Ohio 269— 
Carter v. Hawley, Wright 74. 

87- Ill.—^People V. Madlsbn County, 
17 N.m 802, 126 Ill. 334—Sonora 
Highway Corners v. Carthage, 27 
Ill. 140. 

8a S.a—State V. ChappeU, 20 S.C.L. 
391. 

29 C.J. p 580 note 66. 

Criminal responsibility for; 

Failure to maintain or repair see 
infra S 200. 

Obstructions see infra 8 230. 

1158 


89. Pa—In re Road in Penn Tp., 24 
PaDlst & Co. 162, 7 Som.Leg.J. 
319, 49 York Leg.Rec. 73. 

29 aj. p 580 note 67. 

Consplraoy to misuse power 
The use of office of chief engrlneer 
of department of highways in infiu- 
enclng placing of bonds by contrac¬ 
tors with certain favored agencies 
for private gain of individuals own¬ 
ing or Interested in such agencies 
was a clear violation of duties of a 
public official.—Commonwealth v. 

Kirk, 17 A2d 195, 340 Pa 346. 

9a Miss.—Pegram v. State, 83 So. 

741, 121 Miss. 564. 

29 C.J. p 580 note 68. 

Advloe of subordinates 

In prosecution of former secre¬ 
tary of highways for misuse and 
waste of public funds, supplementary 
Instructions that former secretary 
was not required to accept advice 
of subordinates, that It was for Jury 
to determine whether such advice 
was sufficient for secretary to base 
his discretion on, and that advice of 
subordinates did not relieve former 
secretary of entire responsibility 
were proper.—Commonwealth v. 
Brownmiller, 14 A.2d 907, 141 Pa. 
Super. 107. 

IMlegatioiL of authority 
Under the statutes, the secretary 
of highways Is the one that is pri¬ 
marily responsible for using proper 
discretion, and he may not escape 
or avoid such obligation by attempt¬ 
ing to delegate authority to assist¬ 
ants.—Commonwealth v. Brownmil¬ 
ler, supra. 
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their- liability is generally restricted to cases in 
which the act or neglect is willful but road offi¬ 
cers are not ordinarily vested with discretion to re¬ 
fuse entirely to perform their duties in any way.92 
In order that a highway officer be guilty of such a 
statutory offense, he must be an officer included 
within the statute denouncing the offense.^S it is 
no defense that the officer is liable to a civil action 
for neglect of duty as an officer in another capac¬ 
ity.®^ 

If a person, while acting as highway commission¬ 
er, commits a criminal offense, in the absence of 
a statute to the contrary, he cannot be prosecuted 
in his official capacity, but only as an individual.® ^ 

Adverse interest Under statutes prohibiting 
highway officers from becoming interested in any 
claims growing out of road work, it is no defense to 
the prosecution that the officer had not taken the 
oath of office.®® An agent of the highway commis¬ 
sioner is a public agent within a statute penalizing 
any public officer, trustee, or agent receiving for 
his own use, from any person with whom he makes 
a contract, pa 3 nnent for the making of such con- 
tract.®7 

Refusal to serve. Under some statutes it is an 
offense for a highway officer to refuse to serve aft¬ 
er he has been appointed or elected.®® 

Several offenses. Where each road in a road dis¬ 
trict is the subject of particular duties on the part 


of road officers, a failure to perform his duties with 
respect to each road constitutes a separate of-- 
fense.®® 

Indictment or information. The general rules 
applicable to the sufficiency of indictments are or¬ 
dinarily applicable in these prosecutions.^ Such in¬ 
dictments should contain plain averments of the of¬ 
fense charged,® and, where necessary to constitute 
the offense,® state the qualification and duties^ of 
the officer, and the place,® the time® and willful¬ 
ness*^ of the offense, with a proper conclusion.® 
The means available should be set out where the 
officer’s duty was conditioned on a sufficiency,® as 
that of labor!® or of funds.!! some cases it is 
held, however, that lack of means is a matter of 
defense which need not be set out in the indict¬ 
ment.!® A description of the particular road should 
be given;!® but the description of the road in the 
indictment need not include its termini, but may de¬ 
scribe it simply as running from a point in the 
county, in the direction of another designated point 
in such county.!* 

The neglect to open and repair a road,!® and to 
mile-mark and put up pointers at forks,!® may be 
joined in one count; but it has been held that 
charges of failure to repair and to mile-mark a 
road cannot be joined in the same count.!^ 

Evidence. The general rules of evidence applica¬ 
ble in other criminal prosecutions with regard to 
its admissibility!® and its sufficiency!® apply in these 


91. Ill.—^People V. Haishbarger, 27 
N.S3.2d 860, 304 IlLApp. 634. 

Mich.—^People v. Gould, 211 N.W. 

846, 237 Mich. 156. 

29 C.J. p 580 note 69. 

92. Pa.—Commonwealth v. Day, 69 
Pa.Super. 541. 

93. Idaho.—^Ex parte Rogers, 57 P. 
2d 842, 56 Idaho 521. 

Engineer for oommlssioner 
A statute, authorizing conviction 
of any officer, clerk, or other person 
In state or county treasury for fraud 
or embezzlement. Includes a county 
engineer for rofiid commission, who 
defrauded county by filing false esti¬ 
mates of work done and material 
furnished; doctrine of ejusdem gen¬ 
eris being unavailable.—^People v. 
Gould, 211 N.W. 346, 287 Mich. 166. 
9ft, Pa.—^Edge V. Commonwealth, 7 
Pa. 276. 

29 C.J. p 680 note 71. 

95. Ill.—Stephens v. Bost, 244 IlL 
App. 261. 

96. Ry.—Commonwealth v. Pate, 61 

S.W. 1009, 110 Ky. 468. 22 Ky.L. 
1890. 

29 C.J. p 680 note 74. 

97. Conn.—State v. Kemp, 9 A.2d 68, 
126 Conn. 60. 


96. Tex.—^France v. State, Cr., 77 
S.W. 462. 

29 C.J. p 680 note 72. 

99. S.C.—State V. Chappell, 20 S.C. 
L. 391. 

1. Ga.—^Blankenship v. State, 40 Ga. 
680. 

29 C.J. p 582 note 25. 

2. Ala.—^McCullough v. State, 63 
Ala. 76. 

29 C.J. p 682 note 26. 

3. N.a—State v. Event, 4 N.C. 436. 
29 C.J. p 682 note 27. 

4i Mo,—State v. Kopper, 65 Mo. 478. 
29 C.J. p 582 note 28. 

5. Mo.—State v. Tuley, 20 Mo. 422. 
29 C.J. p 682 note 29. 

6 . Tex.—Howell v. State. 16 S.W. 
633, 29 Tex.App. 592. 

29 CJ. p 682 note 30. 

7. Mich.—^People v. Gould, 211 N.W. 
346, 237 Mich. 166. 

29 C.J. p 682 note 81. 
mtent and piupo** 

HL —^People V. Harshbarger, 27 N.B. 
2d 860, 304 IlLApp. 634. 

Pa.—Oraffins v. Commonwealth, 3 
Penr. & W. 502. 

9 . IlL—^LeoLuat v. People, 11 Ill. 830. 
N.Y.—^People V. Adsit, 2 Ettll 619. 
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la Ill.—^Lequat v. People, 11 Ill. 
880. 

11. N.T.—People v. Adsit, 2 Hill 
619. 

12. Ind.—State v. Brown, 8 Blackf. 
69—State v. Harsh, 6 Blackf. 846 
—^Tate V. State, 5 Blackf. 73. 

13. Tex.—^Hardeman v. State, 26 
Tex. 179. 

29 C.J. p 682 note 37. 

14. Ind.—State v. Harsh, 6 Blackf. 
346. 

16. Pa.—^Edge V. Commonwealth, 7 
Pa. 275. 

16. Tenn.—State v. Jopling, 10 
Humphr. 418. 

17. Tenn.—Greenlow v. State, 4 
Humphr. 26. 

18. Pa.—Commonwealth v. Brown- 
miller, 48 Dauph.Co. 256, affirmed 
14 A.2d 907, 141 Pa.Super. 107. 

29 aJ. p 682 note 43. 

19. Evidence held suffloleat to sus¬ 
tain conviction.—Commonwealth v. 
Brownmiller, 14 A.2d 907, 141 Pa- 
Super. 107, affirming 48 Dauph.Co. 
265. 
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prosecutions. The evidence must show the elements 
of the crime beyond a reasonable doubt,as that 
the road is public,as described in the indict¬ 
ment ,22 the appointment,** notification,** and quali¬ 


fication*® of the officers, and the offense complained 
of.2® The condition of county roads must be 
proved.**^ The burden of proving matter of de¬ 
fense is on defendant.** 


aa Miss.—^Pegram ▼. State, 88 So. 

741. 121 Miss. 664. 

29 C.J. p 682 note 45. 

ai. Ala.—Saveli v. State, 48 So. 201, 
160 Ala. 97. 

Ark.—State v. Moore, 28 Ark. 660. 

aflL Ark.—l^ormar t. States 81 Ark. 
49. 


23. Ala.—Saveli v. State, 48 So. 201, 
160 Ala. 97. 

29 C.J. p 682 note 48. 

8^ Ark.—State v. Moore, 28 Ark. 
550. 

Tex—Sigler v. State. 17 Tex 304. 

as. Ark.—State v. Stroope, 20 Ark. 
20A 


N.H.—Palmer v. Carroll, 24 N.H. 314. 
Vt—^Andrews v. Chase, 6 Vt. 409. 
as. Ala.—Ward v. State, 39 So. 923. 
Miss.—^Pegram v. State, 83 So. 741. 
121 Miss. 564. 

a?. Ala.—Ward v. State, 39 So. 923. 
2& Ala.—Saveli v. State, 43 So. 201, 
160 Ala. 97. 

28 aJ. p 688 note 64, 
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Hamcsuckeii .764, 767 

Ham fare . 767 

Hamlet. 767 
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Hamleta. 767 

Hamma . 767 

Hammer. 767 

Hamsocne . 767 

Hanaper. 767 

Hanaper office . 768 

Hand . 768 

Hand bill. 769 

Handborow .. 769 

Hand car. 769 

Handcuff . 769 

Hand down. 769 

Hand-fasting . 769 

Hand-grith . 769 

Handhabend . 769 

Hand-habende . 769 

Handhold . 769 

Handicraft . 769 

Handiwork . 769 

Handkerchief . 769 

H. and L. 770 

Handle . 770 

Handle bail. 771 

Handler . 771 

Handling . 770 

Handmade. 771 

Handsale . 771 

Handsel . 771 

Handsome . 771 

Hand truck . 768 

Handwriting . 771 

Handy . 772 

Hang . 772 

Hanger. 772 

Hanging . 772 

Hangman. 772 

Hangwite. 772 

Hanig. 772 

Hanse. 772 

Hanseatic .. 773 

Hansgrave. 773 

Hantelod . 773 

Hantelode . 773 

Hap . 773 

Happen . 773 

Happening . 773 

Happiness . 773 

Haque . 774 

Haracium . 774 

Harangue . 774 

Harass .. 774 

Harassment. 774 

Harbinger .774, 890 
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Harbor . 774 

Harborer . 776 

Harbour..... • 774 

Harbourer ... 776 

Hard. 776 

Hardboard.. 776 

Hard cases . 776 

Hardening . 777 

Hardheidis . 777 

Hardpan . 777 

Hardship ... 777 

Hardware . 777 

Hare system. 777 

Hariot . 777 

Harm .. 778 

Harmful . 778 

Harmless . 778 

Harmonic plane... 778 

Harmonize . 778 

Harmony . 778 

Harnasca. 778 

Harness . 778 

Haro . 778 

Harriott. 777 

Harron.. 778 

Harrow . 779 

Harsh. 779 

Hart . 779 

Harter Act. 779 

Harvest . 779 

Harvested ...779 

Has .779, 781, 782 

Haspa. 779 

Hasp and staple. 779 

Hasta . 779 

Hasten . 779 

Hat . 779 

Hatch . 779 

Hatchway . 779 

Hate . 780 

Hatred . 780 

Hatters’ shakes... 780 

Hauber. 780 

Hand laudum est qui benedicere rsepublicae..., 780 

Haugh . 780 

Haul . 780 

Hauling . 780 

Haulm . 781 

Haur. 781 

Haustus . 781 

Haut. 781 

Hauthoner. 781 

Havana- .. 781 


Have ... 

Haven . 

Having . .. 

Haw . 

Hawaii. 

Hawberk . 

Hawbert .. 

Hawgh . 

Hay . 

Haybote. 

Haydite .. 

Hayward . 

Hazard... 

Hazardor. 

Hazardous. 

Hazar-zamin. 

H.B. 

H.C. 

He. 

Head . 

Headache ... 

Headborough . 

Hcadchair . 

Head-courts . 

Header. 

Heading. 

Headland. 

Headline . 

Head money. 

Headnote. 

Head of water .... 

Head-on. 

Head-pence. 

Headquarters . 

Headright . 

Headright certificate 

Head-silver. 

Headstrong. 

Headway .. 

Heafodweard . 

Heal . 

Healer . 

Healgemote. 

Heals fang . 

Health insurance .. 

Healthy . 

Heap. 

Hear .. 

Hearing . 

Hearsay . 

Hearse .. 

Heart ... 

Hearth money. 
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Hearth silver 

IkMt . 

Heat stroke .. 
Heave in stays 

Heaves. 

Heave short . 
Heave to .... 

Heavy . 

Hchberman .. 
Hel)herthcf .. 
Ilehhini; wear 
IlelHlnznad ... 
Hebclomadius 
Hebephrenia . 

Hebote . 

Hebrew . 

Hcccagium .. 

Hccho. 

Heck. 

Heda. 

Hedafjium ... 

Hedge. 

Hedgebote ... 

Hedging. 

Heed. 

Heedless .... 
Hcodlessness 

IIccl . 

Heeler . 

Hegari . 

Hegemony ... 

Hegira . 

Hcgumcnos .. 

Heifer . 

Height . 

Heir . 

Heirdom .... 

Heiress . 

Heirloom .... 

Heirs . 

Heirship .... 

Held . 

Helen . 

Helix . 

Hell . 

Heller. 

Helm . 

Helmciborch . 
Helmsman ... 
Helowc-wall • 

Help . 

Helper .. 

Helpless. 


Helplessness . 888 

Helsing . 888 

Hematoma . 888 

Hemiplegia . 888 

Hemiplegy. 888 

Hemmed handkerchiefs . 888 

Hemol . 888 

Hemoldborh . 888 

Hemopericardium . 888 

Hemorrhage . 888 

Hemp . 888 

Hemstitched and embroidered handkerchiefs 888 

Hen . 888 

Hence.. 

Henceforth . 889 

Henceforward . 889 

Henceforwards . 889 

Henchman. 889 

Henedpenny . 889 

Henfare . 889 

Henghen . 889 

Hengwyte . 889 

Henricus vetus. 889 

Heordfaete . 889 

Heordpenny . 889 

Heordwerch.889, 891 

Hepburn Act . 889 

Heptarchy . 889 

Her . 889 

Herald . 890 

Heraldry . 890 

Heralds’ college. 890 

Heraud. 897 

Herbage. 890 

Herbagium anterius . 890 

Herbaje . 890 

Herbenger. 890 

Herbergagium . 890 

Herbergare . 890 

Herbergatus . 890 

Herbery . 890 

Herbolario . 890 

Herbury. 890 

Hercia . 890 

Herciare . 890 

Herciatura . 890 

Hcrciscunda ... 890 

Herd. 891 

Herder . 891 

Herdewich . 891 

Herdwerch . 891 

Here . 891 

Hereafter .. 891 
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Herebannum . 891 Hermeneutics . 

. 891 Hermer . 

. 891 Hermogenian code 

. 892 Hernasium . 

Heredamiento. 892 Hernescus . 

Heredero .761,892 Hernesium . 

Hereditagium . 892 Hernia .. 


Hereditament . 892 Heroin .. 897 

He‘‘®'l'tary . 892 Heroud . 897 


. 892 Herpes 

. 892 Herpes 

. 892 Herpes 

?!®"® 8 eld . 892 Herpeti 

. 892 Herpex 

Hereinafter . 892 vr __ 


oy^ Heroud .. 897 

892 Herpes . 897 

892 Herpes zoster .. 897 

892 Herpes zoster capitas ..... 897 

892 Herpetiformis . 897 

892 Herpex .. 897 

892 Herpicatio . 897 


Hereinbefore . 893 Herrador .897 

. 893 Herramientas . 897 


. 893 I Herring . 897 

. 893 Hers .889, 897 

. 893 Hership. 897 

. Hertian waves . 897 

.. 893 Hems.. .. 897 


. 893 Hesia . 897 

. 893 Hesta . 897 

. 893 Hest corn . 897 

. 853 Hestha . 897 

. 853 Heterarcha. 898 

.761,893 Hetaria . 898 


Heretier . 

Heretoch . 

....761, 893 
. 89.3 

Heretofore . 

. 893 

Heretum . 

. 8Q4 

Hereunder. 

. 894 

Herezeld ., 

894 

Herge. 

894 

Herida . 

. 894 

Herido . 

804 

Herigalds . 

. 894 

Heriot . 

. 777 894 

Herischild . 

. . 804 

Herischulda . 

. 805 

Heriscindnim . 

895 

Herislit . 

805 

Heristal . 

. -. 805 

Heritable. 

R05 

Heritage . 895 

Heritor . rqc; 

Hermafrodita . roc; 

Hermaiidad . qqz 

Hermanos . coc 

Hermaphrodite. qqz 

HermapliToditus tarn masculo quam faeminae 

comparatur secundum praevalentiam 

sexus 

incalescentis . 



He who comes into equity must come with 

clean hands.'. 898 

He who seeks equity must do equity. 898 

Hex . 898 

Heylode . 898 

Heymectus . 898 


Highball -/... g 99 

Highball signal... 399 
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Higher .899, 900 

Highest .899, 900 

Highest bidder. 900 

Highly . 901 

IlighTH'Ss . 901 

High sea . 899 

High seas . 899 

Highway . 901 

Highwayman . 901 

Highway robber. 901 

11 im . 804 

Hirciscunda . 890 

His . 804 
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Howgh .780, 783 

Hudefaest . 889 
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On hand. 768 
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Public hatred. 780 
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INDEX TO 

GUARDIAN AND WARD 


Aliunddnniont, 

Tiilcrt'sts of ward, authority of guardian, § 73 
Tardnts, waiv(*r of right to appointment as 
guardian, ID 

Trust, ronioval of guardian, § 4r>, p. 66 
AUdurtion of ward, guardian’s right of action for, 

§ 17(», p. 301 

Absconding gnaniian, bond, accounting as condition 
jiK'codtuit 1(1 action on, g 213, p. ^9 
AbsfUKM' of guardian, 

Appc»intnicnt, rc'vocation, § 40 
Ucnioval, grnund for, g If), p. 69 
Aims** 4ir discretion, removal of guardian, review, § 
46. fi. To 

Abus(' of trust, compound interest as chargeable to 
guardian, g S7, p. liTt 
Accejdauf^c, 

Apisiintmont as guardian, § 30 
Itcsignatioii of guardian, g 47 
Access to ward, denial of, g oS 
Acconiinodation guardian, g 3, p. 13 
Accounting and settlement, gg 143-167, pp. 246-296 
Absconding guardian, condition precedent to ac¬ 
tion <»n liond, g 213, p. 389 
Accuracy, S H8 

A(*tions, gg 151-158, pp. 252-274 

(riiardian against ward prior to, g 169, p, 297 
Recovery of amount due on, § 169, p. 298 
Admissibility of evidence In proceedings for, § 156, 
p. 262 

Advisory verdict, g 157, p. 266 
Agreement iKitwoen gizardian and ward, condition 
IJHK'CHlent to validity, g 95, p. 169 
Amendment, 

Decree of settlement, § 357, p, 267 
i*loadings, g 154, p. 259 
Ancillary guardian, g 192 
Annual accounts, 

Durden of proof in attack on, g 218, p. 408 
Fon-t* imd effect of, g 166, p. 289 
Anmtal rests, commissions of guardian on basis 
of, g 162, p. 282 
AprH\at and error, post 
Aptiearance, proceeding for, S 164, p. 258 
Api>roval by court, gg 151, 166 
A.ssigimient of interest in estate, effect of, § 147 
Asazimpsit, action os lying to enforce payment of 
balance, g 157, p. 268 

Attachment, enforcement of judgment by, g 157, 

p. 268 

Attorney’s foes, allowance for, g 165 

Balnii<*e due ward, decree for payment of, g 157, 

p. 266 

Balance in favor of guardian, enforcement of 
dwree for, § 160, p. 207 
Bill of review, 

Opening or setting aside by, g 167, p. 291 
Reopening accounts by, § 166, p- 290 
Bond of guardian, post 
39CU.B.—74 


Accounting and settlement—Continued, 

Bond on appeal, necessity of, g 158, p. 270 
Burden of proof, § 180 

Attack on, § 166, p. 290; g 218, p. 408 
Opening or setting aside, g 167, p. 295 
Proceeding for, § 156, p. 260 
Caveat to l etui-n of guardian, burden of proof as 
to, § 156, p. 261 
Certiorari, 

Error as correctible by, g 167, p. 292 
Review by, g 158, p. 268 
Charges, § 160 

Burden of proof, g 156, p. 262. 

Citation, failure to cite guardian as ratification of 
unauthorized acts, § 96, p. 172 
Closing of accounts, § 149 
Collateral attack, § 166, p. 287 

Intermediate accounting, g 166, p. 290 
Compensation of guardian, allowance for, g§ 162- 
164, pp. 279-284 
Completeness of account, § 148 
Compliance with statute, § 148 
Conclusiveness, g 166, p. 287 

Liability on guardian’s bond, g 205, p. 367 
Concuri*ent jurisdiction of proceeding for, g 163, 
p 254 

Conditional approval, effect of, § 166, p. 287, n. 
73 

Consent to, conclusiveness, g 166, p. 288 
Consolidation, 

Accounts, permission for, g 148, n, 73 
Separate suits for, § 157, p. 265 
Correction of accounts, intermediate accounting, § 
166. p. 289 

Costs, allowance for, § 165 
County courts, jurisdiction of proceedings, g 163, 
p. 255 
Creditors, 

Appeal by, g 168, p. 269 
Intervention, g 164, p. 258 
Opening at instance of, g 167, p. 293 
Right to demand, g 147, n. 64 
Credits, g 161 

Burden of proof as to, § 156, p. 261 
Evidence, g 166, p. 263 
Expenditures as dependent on, g 143 
Expenditures by guardian, g 88, p. 155 
Payments to ward or husband, g 88, p. 157 
Gross-bill in proceeding for, § 154, p. 259 
Current settlements, conclusiveness as to surety 
on bond, g 205, p. 370 
Damages, award of, g 157, p. 267 
Death of guardian. 

Bond, liability of estate on, g 202, p. 3^ 
Conclusiveness of settlement after, g 205, 
p. 370 

Condition precedent to action on bond, g 213, 
p. 390 

Jurisdiction in case of, g 163, p. 255 
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Accounting and settlement—Continued, 

Death of guardian—Continued, 

Personal representative, accounting, § 146 
Death of ward requiring, § 41 
De facto guardians, credits, § 161 
Default of guardian with respect to, removal for, 

§ 45, p. 68 

Delivery of property. 

Decree for, § 157, p. 267 
Remaining in hands of guardian, § 143 
Director of Veterans’ Bureau, party to proceed¬ 
ing, § 154, p. 257, n. 74 

Disability of guardian, jurisdiction in case of, § 
153, p. 255 
Discharge, 

Liability, § 143 

Surety on guardian’s bond, § 207, p. 378; 

§ 208 

Discretion of court, attorney’s fees, § 165 

Duties of guardian, § 143 

Enforcement of decrees or orders, § 157, p. 267 

Equity, jurisdiction, § 153, p. 253 

Estoppel, 

Denial of guardianship in order to evade, § 5 
Guardian, § 98 

Evidence, opening or setting aside, § 167, p. 295 
Exceptions, § 155 

Appeal as dependent on, § 158, p. 269 
Hearing on, § 157, p. 264 
Proceedings for. 

Appeal as requiring, § 158, p, 269 
Record on appeal as including, § 158, p. 
271 

Execution against guardian, § 157, p. 268 
Executor or administrator, 

Deceased guardian, §§ 146, 160 
Conclusiveness, § 166, p. 288 
Deceased ward, demand by, § 147 
Guardian acting as, § 196 
Ex parte proceedings, § 152 
Expenditures, credit for, § 88, p. 155; § 161 
Expenses, allowance for, § 165 
Extent of review in proceedings for, § 158, p- 
271 

Extraneous matters, inquiry into, § 157, p. 265. 
Pact questions, § 157, p. 265 
Failure to account. 

Forfeiture of compensation, § 164 
Liability on bond, § 198, p. 353 
Penalties or fines, § 145 
Family agreement, release pursuant to, § 159 
Pinal account, conclusiveness, § 166, p. 287 
Final judgment or decree, appeal as requiring, § 
158, p. 269 
Findings, 

Conclusiveness on appeal, § 158, p. 272 
Trial of exceptions, § 157, p. 266 
Fines, failure to account, § 145 
Foreign guardian, § 192 
Fraud, opening or setting aside, f 167, p. 292 
Gifts to ward, eharges for, § 161 
Good faith, informal settlement with ward out 
of eom]^ § 159 

Guardla» ad lifeem, infant ward, § 154, p. 267 
GuardHem de son tort, § 146 
Harmless error, g 158, p. 278 


Accounting and settlement—Continued, 

Hearing, § 157, p. 264 
Appeal, § 158, p. 272 
Opening or setting aside, § 167, p. 295 
Husband of ward. 

Requiring on application of, § 147 
Settlement with, g 159 
Incidental matters, 

Inquiry into, § 157, p. 265 
Power to deal with, § 153, p. 255 
Infant ward, requiring on reaching majority, 

§ 147 

Informal settlement with ward becoming of age, 

§ 159 

Informalities, effect, § 148 

Insolvency of guardian as affecting duty, g 144 

Interest, 

Balance due guardian, g 161 
Failure to render account, g 87, p. 150 
Intermediate accountings, effect, g 166, p. 280 
Intermediate settlement, appeal from, g 158, p. 
269 

Invested funds, credit for, g 161 
Investments pursuant to court order, attack on, 
g 84, p. 137 
Issues and proof, g 154 

Proceeding to open or set aside, g 167, p. 296 
Itemization, g 148 
Judgment or decree, g 157, p. 266 

Conclusiveness as to sureties, g 206, p. 370 
Jurisdiction, g 153, pp, 253-257 
Appeal, g 158, p. 268 
Opening or setting aside, g 167, p. 291 
Want of, g 106, p. 288 
Jury questions, g 157, p. 265 
Laches, g 153, p. 256 

Opening or setting aside, g 167, p. 293 
Law questions, g 157, p. 265 
, Lien of ward for amount due on, g 100, p. 176 
Limitations, g 153, p. 256 

Opening or setting aside, g 167, p. 203 
Majority of ward, gg 42, 143 
Marriage of ward terminating estate, g 43 
Minor ward, effect of settlement with, g 159 
Misrepresentations, opening or setting aside on 
ground of, g 167, p. 292 
Modification, g 167, pp. 290-296 
Moot objections, consideration of, g 157, p. 265 
Mortgages on property of tutor, enforcement as 
requiring, g 100, p. 178 

Motion, opening or setting aside on, g 167, p. 
291 

Natural guardian, duty, g 146 
Nature of proceedings for, g 152 
Necessity, g 143 

New trial, review as requiring motion for, g 158, 
p. 270 

Newly discovered evidence, review based on, g 
167, p. 292, n. 36 

Next friend, proceeding by, g 154, p. 267 
Notice, g 164, p. 258 
Oath, g 148 
Objections, g 155 
Opening, g 167, pp. 290-296 
Operation and effect, g 166, pp. 287-290 
Order in proceeding for, g 157, p. 266 
Partial accounts, effect, g 166, p. 289 
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Advances or advancements—Continued, 

Sales of property, reimbursement from, § 107 
Support and education of ward, funds available to 
repay, § 62, p. 99. 

Advantages, guardian not permitted to obtain, § 93, 

p. 162 

Adverse interest, i-emoval of guardian on ground of, 

§ 45, p. 66 

Adverse possession, purchase at guardian’s sale by 
party in possession, § 128 
Advice of counsel. 

Guardian acting under, liability for mistakes of 
law, § 76, p. 120, n. 69 

Removal of guardian, defense of acting under, § 
46, p. 70 

Advisory verdict, accounting proceeding, § 157, p. 
266 

Affidavits, sales under order of court, proof of publi¬ 
cation of notice, § 123 

After-acquired interest, sales under court of order as 
affecting, § 139, p. 230 

Age, 

See, also, Majority, generally, post 
Incapacity by reason of as ground for appoint¬ 
ment of guardian, § 7, n. 40 

Agents, 

Collection of assets, § 78 
Management of estate, § 91 
Aliens, appointment as guardian, § 18, p. 31 
Allowances, support and maintenance of ward, § 62, 
p. 97 

Ambiguity, bond of guardian, construction, § 197 
.Amendment, 

Accounting and settlement. 

Decree of settlement, $ 157, p. 267 
Pleadings, § 154, p. 259 
Answer In actions involving, { 179, p. 324 
Bond of guardian, pleadings in action on, § 217, 
p. 404 

Order appointing guardian, § 26, p. 47 
Parties, actions involving, § 176 
Removal of guardian, petition for, § 46, p. 72 
Sales under order of court, order of confirmation, 
§ 131, p. 213 

Amotion of office of tutor, successor, duty of under¬ 
tutor, § 55 

Amount, liability on bond of guardian- Bond of 
guardian, post 
Ancillary guardianship, 

Accounting and settlement, § 192 

Actions by foreign guardian as requiring, § 190 

Appointment of guardian, § 191 

Defined, § 185 

Effect of grant of letters, § 191 
Revocation of letters, § 191 
Security, § 191 
Annual accounts, 

Burden of proof in attack on, $ 218, p. 408 
Force and effect of, § 166, p. 289 
Annual reports, 

Approval of as ratification of unauthorized in¬ 
vestment, § 96, p. 170 
Duty of filing, § 143 

Annual rests, accounting and settlement, commissions 
of guardian on basis of, § 162, p. 282 
.Annual returns, guardian, admissibility in action on 
bond, § 218, p. 410 . . 


Annulment of marriage, testamentary guardian, right 
to appoint in case of, § 13, p. 25 
Answer, actions involving, § 179, p. 323 
Bond of guardian, § 217, p. 404 
Appeal and error, 

Accounting and settlement, § 158, pp. 268-274 
Attorney's fees, § 165 
Costs, § 165 

Disposition of appeal, § 158, p. 272 
Intermediate accounting, § 166, p. 289 
Opening or setting aside, S ^^7, p. 296 
Presentation and reservation of grounds of 
review, § 158, p. 269 
Requisites for review, § 158, p. 270 
Reservation of grounds of review, § 158, p. 
269 

Scope and extent of review, § 158, p. 271 
Actions involving, § 183 
Costs on, § 184 

Appointment of guardian, proceedings for, § 
28, pp. 48-51 

Bond of guardian, action on, § 219 
Bond on appeal in proceedings for. 

Accounting and settlement, § 158, p. 270 
Removal of guardian, § 46, p. 74 
Claims against guardian, allowance or rejection, § 
103 

Custody of ward pending appeal in proceedings 
for, i 57 

Discharge of guardian, order overruling objec¬ 
tions to, S 47 

Foreign guardians, actions by, § 190 
Infants, appeal from order denying right to se¬ 
lect guardian, § 14 

Lease of ward’s property, § 142, p. 243 
Removal of guardian, proceedings for, § 46, p. 74 
Revocation of guardianship, review of decision in¬ 
volving, § 50, p. 82 
Sales under order of court. 

Proceedings for application of proceeds, § 
140 

Review of, 

Order approving or disapproving, i 131, 

I P. 214 

Order for, § 118, p. 200 

Selection of guardian by ward attaining proper 
age, § 63 

Transfer of cause, § 168, p. 270 
Appearance, 

Accounting and settlement, proceedings for, § 154, 
p. 258 

Actions involving, § 177 
Waiver of, § 178 

Sales under order of court, infant, § 117 
Appellate court, appointment of guardian, trial de 
novo on appeal, § 28, p. 51 
Application, 

Appointment of guardian, post 
Lease of ward's property, § 142, p. 243 
Sales under order of court, post 
Appointment .of guardian, §§ 6-^, KP. 16-61 
Acceptance of office, § 36 

Admissibility of evidence in proceedings for, 
§ 25 

Aggrieved persons, appeals by, | 28, p, 60. 
Aliens, I 18, p. 31 
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Appointment of guardian—Continued, 

Allegations as to in, 

Actions involving, § 179, p. 823 
Actions on bond, § 217, p. 402 
Amendment of order appointing, § 26, p. 47 
Ancillary guardian, § 191 
Answer, proceedings for, § 24 
Appeal and error, § 28, pp. 48-^51 
Appellate court, trial de novo, § 28, p. 51 
Appraisers, order as required to name, § 26, p. 
45 

Attorney's fees, unsuccessful proceeding for, § 92, 
n. 74 

Bond, order as required to specify amount of, § 
26, p. 45 

Burden of proof in proceedings for, § 25 
Certiorari, review by, § 28, p. 49 
Challenging validity in action on guardian's bond, 
§ 214 

Chancery, proceeding in, § 21 
Circumstances affecting propriety, § 7 
Citizenship of ward. Jurisdiction as dependent on, 
§ 9 

Clerical errors, order appointing, § 26, p. 46 

Clerk of court, § 21 

Collateral attack, § 38 

Conclusions, proceedings for, § 26, p. 45 

Concurrent Jurisdiction, § 8 

Condition in order of appointment, § 26, p. 46 

Consent to. 

Discontinuance of proceedings, § 27 
Necessity, § 30 

Consolidation of proceedings, § 20 

Constitutional provisions. Jurisdiction, § 8 

Construction of order appointing, § 26, p. 46 

Corporations, eligibility, § 18, p. 30 

Costs in proceeding for, § 26, p. 47 

Date, erroneous entry as to, § 26, p. 48 

Decree, force and effect of, § 88 

Deed, § 3, p. 12; § 13, pp. 23-26 

Discontinuance of proceedings, § 27 

Discretion of court, § 12 

Domicile of. 

Infant, as place for, § 2 
Ward, Jurisdiction as dependent on,''§ 10 
Eligibility for guardianship, § 18, pp. 30-35 
Entry of order of appointment, § 26, p. 48 
Estoppel to deny validity, § 5 
Evidence, § 180 

Admissibility in action on bond, § 218, p. 
410 

Appeal from decision involving, § 28, p. 51 
Proceedings for, § 25 

Executors or administrators, § 18, p. 34 
Existence of ward as prerequisite, § 7 
Ex parte proceeding, § 23, p. 37 
Expenses incurred previous to, credit for, § 88, 
p. 156 

Findings in proceeding for, § 26, p. 45 
Forfeiture of right, burden of proof, § 25 
Form of. 

Notice of application, § 23, p. 40 
Proceedings for, § 21 
Harmless error, § 28^ p. 49 
Hearing, appeal from decision involving, g 28, p. 
51 

Interests of ward, protection of, g 17 


Appointment of guardian—Continued, 

Irregularities, effect, g 38 
Joint guardian, g 194 
Judicial nature of proceedings, g 21 
Jurisdiction, §g 8-11, pp. 19-23 

Citizenship of ward as affecting, g 9 
Domicile of ward as affecting, g 10 
Location of property as affecting, g 11 
Nationality of ward as affecting, g 9 
Besldence of ward as affecting, § 10 
Situs of property as affecting, g 11 
Letters of guardianship, § 37 
Location of property, jurisdiction as affected by, g 
11 

Loss of right to, § 19 

Maintenance of ward prior to, allowance for, g 
62, p. 104 

Married women, eligibility, § 18, p. 31 
Maternal relatives, preferential right, g 18, p. 34 
Method of, §§ 12-15, pp. 23-28 
Modification of order appointing, g 26, p. 47 
Moot questions, determination on appeal in pro¬ 
ceedings for, § 28, p. 48 

Nationality of ward. Jurisdiction as dependent on, 
§ 9 

Nature of proceedings for, g 21 
Next of kin, parties to proceedings for, g 22 
Nonresidents, g 18, p. 31 
Notice, § 23, pp. 37-41; § 30 
Successor, g 55 

Nunc pro tunc order, g 26, p. 46 
Oath of office, § 30 
Operation and effect, g 38 
Paramount consideration, g 17 
Parents, 

Preference to, g 18, p. 32 
Waiver of prior right, g 19 
Parties, proceedings for, § 22 
Appeal, g 28, p. 50 
Partnership, eligibility, g 18, p. 31 
Paternal relatives, preferential right, g 18, p. 34 
Persons who may be appointed, §g 18-19, pp. 28-35 
Petition for guardianship. 

Persons who may file, g 22 
Bequirements, g 24 

Selection of person other than one asked in^. 

§ 12 

Place for, g 2 
Presumptions, 

Collateral attack on, g 38 
Order or decree appointing, g 26, p. 46 
Proceedings for, g 25 
Prior appointment, g 7 
Proceedings for, gg 29-29, pp. 35-52 
Admissibility of evidence, g 25 
Answer, g 24 
Appeal, g 28, pp. 48-51 
Application, § 24 
Consolidation, g 20 
Costs, g 26, p. 47 
Discontinuance, g 27 
Disposition on appeal, g 28, p. 51 
Entitling, g 24, n. 16 
Evidence, g 25 
Ex parte nature, g 23, p. 37 
Findings and conclusions, g 26, p. 46^ 

Form of, g 21 
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Appointment of gruardian—Continued, 

Proceedings for—Continued, 

Inventory of estate, § 29 
Jury question, § 26, p. 45 
Nature of, § 21 
Notice, § 23, pp. 37-^1 
Order or decree, § 26, p. 45 
Parties, § 22 

Persons who may institute, 8 22 
Petition, § 24 
Process, § 23, pp. 37-41 
Eecord, § 26, p. 47 
Sufficiency of application, § 24 
Transfer of, § 20 

Trial, § 26, pp. 4448 ! 

Process, proceedings for, § 23, pp. 37-41 
Public administrator, § 18, p. 35 
Publication, sei-vice of notice by, § 23, p. 41 
Purposes for which made, § 6 I 

Reasonable notice of proceedings, § 23, p. 41 
Recital of in bond, § 34, p. 56 
Record of order of, § 26, p. 47 
Reinstatement after revocation of, § 52 
Relationship of petitioner, showing as to, 8 24 
Relatives, preferential right, § 18, p. 83 
Requisites, § 13, p. 25 

Residence of ward. Jurisdiction as dependent on, 

§ 10 

Restrictions in order of, § 26, p, 46 
Reversal of order of, § 28, p. 51 
Revocation of appointment, post 
Sales under order of court, collateral attack, § 
338 

Single order respecting person and estate, 8 26, p., 
46 

Situs of property, jurisdiction as affected, 8 11 
Special nature of proceeding, 8 21 
Statement of ward’s estate, filing of, § 29 
' Statutory provisions, post i 

Strangers, eligibility, 8 18, p. 31 
Successor, Jurisdiction to appoint, i 56 ■ 

Sufficiency, § 13, p. 25 i 

Evidence in proceedings for, 8 25 
Suitability of father, admissibility of evidence,' 
§ 25 

Suspension of order of, appeal operating as, § 
28, p. 49 I 

Term time, § 21 j 

Testamentary trustees, 8 18, p. 34 i 

Transcript on appeal from order of, 8 28, p. 61 
Transfer of proceedings, § 20 
Trial in proceedings for, 8 26, pp. 44-48 
Trustee, eligibility, § 18, p. 34 ; 

Vacation, making in, 8 21 
Waiver of right to, 8 19 
Wills, 8 3, p. 12; 8 13, pp. 23-26 
Withdrawal of application, § 27 
Written notice of application, necessity, 8 23, p. 
40, n. 6 
Appraisal, 

Estate of ward, 8 77 
Sales under order of court, 8 120 
Collateral attack, 8 138 

Appraisers, appointment of guardian, order as re¬ 
quired to name, 8 26, p. 45 

Apprentices, appointment of guardian for, notice to 
master as essential, 8 23, p. 38 


Approval, 

Account of guardian, defense of in subsequent ac¬ 
tion by ward, 8 172, p. 309 
Accounting and settlement, 8 166, p. 287 
Bond of guardian, 8 34, p. 55 

Sales under order of court, § 121, p. 204 
Claim against estate, support and education, 8 
103 

Deposit of funds, § 86, p. 147 
Discharge of guardian, 8 47 
Expenditures by guardian, 8 88, p. 155 
Investment of funds, 8 84, p. 135 

Unauthorized investment, § 84, p. 142 
Loan of guardianship funds, 8 85, pp. 144, 146 
Sale of property, conditional sale by guardian, 
8 82, p. 129 

Settlement by guardian, 8 151 
Arbitration and award, authority of guardian to sub¬ 
mit question, 8 72 

Assessments, lien on real estate of ward for, reim¬ 
bursement of guardian paying, 8 88, p. 156 
Assets, 

Collection of, 8 78 

Liability of guardian for misappropriation of 
funds, 8 94 

Assignee of ward, actions by, 8 170, p. 305 
Defenses, 8 172, p. 310 
Assignments, custody of ward, 8 56, p. 90 
Assumpsit, 

Accounting and settlement, action to enforce pay¬ 
ment of balance, § 157, p. 268 
Ward’s action against guardian, settlement as 
condition precedent, § 169, p. 298 
Attachment, accounting and settlement, enforcement 
of Judgment by, 8 167, p. 268 
Attainment of majority. Majority, generally, post 
Attoi-ney in fact, sale by nonresident guardian 
through, oath, 8 189 

Attorneys, collection of assets, employment for, | 78 
Attorneys’ fees. 

Accounting and settlement, allowance for, § 165 
Allowance for, § 92 
33ond of guardian, action on, 8 220 
Claim for, allowance of, 8 103 
Credit for expenditures for, 8 92 
Removal of guardian, allowance of, 8 46, p. 76 
Revocation of guardianship, 8 50, p. 83 
Attornment, authority of guardian, 8 73 
Auctioneers, sales under order of court, employment 
of, § 127 

Aunts, appointment of guardian, parties to proceeding 
for, 8 22, n. 59 

Balance, accounting and settlement, decree for pay¬ 
ment of, 8 157, p. 266 

Bank stock. Investment of ward’s funds in, 8 84, p. 
141, n. 11 

Banks, eligibility to act as guardian, 8 18, p. 31 
Bastards. Illegitimate children, post 
Bids, sales under order of court, manner of receiv¬ 
ing, 8 122 
Bill of review. 

Accounting and settlement, 

Opening or setting aside by, 8 167, p. 291 
Reopening accounts by, 8 1^ P- 290 
Discharge of surety on guardian's bond, correc¬ 
tion of order by, 3 207, p. 379 
Blanket mortgage, authority to execute, 8 141, p. 
238 
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Bond of guardian, §§ 31-36, pp. 52-68 

Absconding guardian, accounting as condition 
precedent to action on, § 213, p, 389 
Accounting and settlement, 

Conclusiveness on sureties, § 205, p. 367 
Condition precedent to action on, § 213, p. 388 
Discharge of surety by, § 208 

Failure to make, § 207, p. 372 
Enforcement of liability on, § 211 
Liability in respect of, § 198, p. 353 
Limitations as to action on bond commencing 
after, § 215, p. 394 
Pleading in action on, § 217, p. 405 
Actions on. §§ 212-220, pp. 386-414 

Accounting and settlement as condition to, § 
213, p. 388 

Admissibility of evidence, § 218, p. 409 
Amendment of pleadings, § 217, p. 404 
Answer, § 217, p. 404 
Assessment of damages, § 219 
Attorney’s fees, § 220 
Burden of proof, § 218, p. 407 
Circumstantial evidence as sufllcient, $ 218, 
p. 411 

Collusion as defense, § 214 
Commencement of limitations, § 216, p. 393 
Complaint, § 217, p. 401 
Compliance with conditions precedent, § 213, 
p. 387 

Conclusiveness of judgment, § 219 
Conditional judgment, § 219 
Conditions precedent, § 213, pp. 387-391 
Allegations as to performance of, § 217, p. 
402 

Cost bond, § 220 
Costs, § 220 

Cross-petition, § 217, p. 404 
Declaration, § 217, p. 401 
Default judgment, § 219 
Defendants, § 216, p. 399 
Defenses, § 214 

Laches, § 215, p. 396 
Delay in bringing, § 215, p. 396 
Demand as condition precedent, § 213, p. 388 
Allegations as to, § 217, p. 404, n. 6 
Demurrers, f 217, p. 406 
Dismissal and nonsuit, § 219 
Enforcement of liability, § 212 
Evidence, § 218, pp. 407-412 
Execution on judgment, § 219 
Findings, § 219 
Fraud as defense, § 214 
Guardian as necessary party, § 216, p. 399 
Insolvency of guardian, § 216, p. 399 
Issues, § 217, p. 406 
Joinder of. 

Causes, § 217, p. 402 
Parties, § 216, p. 398 
Joint or several judgment, § 219 
Judgment, § 219 
Jutisdlction, § 212 
Jury questions, § 219 
Laches, S 215, p. 396 
Leave of court, § 213, p. 388 
Limitations applicable, § 215, p. 393 
Pleading, § 217, p. 405 
Nature of remedy, § 212 


Bond of guardian—Continued, 

Actions on—Continued, 

Nominal obligee, § 216, p. 397 
Nonresident plaintiff, cost bond, S 220 
Notice as condition precedent, § 213, p. 388 
Parties. § 216, pp. 397-401 
Personal representative of deceased guardian 
as proper party, § 216, p. 399 
Petition, § 217, p. 401 
Plaintiff, § 216, p. 397 
Plea, § 217, p. 404 
Pleading, § 217, pp. 401-407 

Judgment on pleadings, g 219 
Prematurity, § 215, p. 393 
Presumptions, § 218, p. 408 
Prior action to establish devastavit as con^ 
dition, § 213, p. 390 
Proof, § 217, p. 406 
Relators, § 216, p. 397 

Removal of guardian as condition, g 213, p.. 
391 

Replication in, g 217, p. 405 
Resort to other security as condition, g 213,. 
p. 391 

Review, § 219 

Several bond, parties, g 216, p. 398 
Stay of, § 219 

Sureties as proper parties defendant, g 216, p. 

399 

Termination of guardianship as condition, g 
213, p. 391 

Third persons as proper parties, g 216^ p. 

400 

Time to sue, g 215, p. 393 
Transfer of cause, g 219 
Trial of. g 219 
Variance, § 217, p. 406 
Venue, g 212 

Weight and sufficiency of evidence, g 218, p. 
411 

Additional bond, 

Discharge of sureties by, g 207, p. 375 
Liability on, g 198, p. 355 
Primary liability on, g 202, p. 364 
Additional security, power to require, g 36 
Adjudication of liability on, conclusiveness, g 205» 
pp. 366-371 

Admissibility of evidence in action on, g 218, p. 
409 

Alteration of, discharge of surety, g 207, p. 373 
Ambiguity, construction, g 197 
Amendment, pleadings in action on, g 217, p. 404 
Amount of liability, gg 209, 210, pp. 380-385 
Cost of litigation, g 209, p. 383 
Interest, g 209, p. 381 
Limitation as to, g 209, p. 380 
Release of indemnity given surety as affect¬ 
ing, g 209, p. 382 

Second or subsequent bond, g 209, p. 382 
Single bond for separate wards, g 209, p. 382, 
Special sale bond, g 209, p. 382 
Substitution of bond, g 209, p. 382 
Amount of penalty, g 34, p. 56 
Answer in action on, g 217, p. 404 
Appeal and error, review in action on, g 219 
Appointment of guardian. 

Allegation in action on bond, g 217, p. 402 
Challenge to in action on bond, g 214 
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Bond of guardian—Continued, 

Approval, § 34, p. 55 

Sales under order of court, § 121, p. 204 
Assessment of damages, action on, § 219 
Assumption of liability on, § 198, p. 357 
Attoi*ney’s fees in proceeding involving, § 220 
Liability of estate, § 92 

Avoidance, plea of matters in, action on bond, § 

217, p. 405 

Breach or fulilllment of conditions, §§ 198, 199, 
pp, 348—358 

Allegations as to in action on bond, § 217, p. 

403 

Burden of proof, § 218, p. 407 
Special sale bond, § 199 
Burden of proof, action on, § 218, p. 407 
Citation, 

Absconding or nonresident guardian, § 213, 
p. 389 

Enforcement of liability by, § 211, n. 30 
Collateral attack, judgment or decree fixing lia¬ 
bility, § 205, p. 368 
Collection of assets, § 78 
Collusion, defense of in action on, § 214 
Commencement of limitations as to actions on, § 

215, p. 393 

Commingling of funds, liability, § 198, p. 349 
Compensation of guardian, allowance as credit 
against liability on, § 210 
Complaint, action on, § 217, p. 401 
Conclusiveness, 

Judgment in action on, § 219 
Judgments, etc., as to sureties, on, § 205, 
pp. 366-371 

Conditional execution, liability in case of, § 197, 
n. 8 

Conditional Judgment, action on, § 219 
Conditions, § 34, p. 55 
Conditions precedent to. 

Action on, g 213, pp. 387-391 

Allegation as to performance of, § 217, p. 

402 

Possession of property of ward, § 32 
Consequential damages, liability, § 209, p. 381 
Construction of, § 197 
Continuing liability on, g 198, p. 354 
Conversion, liability for, g 198, p. 349 
Correction of by court, § 34, p. 66 
Costs, action on, § 220 

Cosurety, release of as discharge from liability, g 
207, p. 374 

Creditors, relators in action on, § 216, p. 398 
Credits, setoff, | 210 
Cross-petition in action on, § 217, p. 404 
Cumulative bond, liability on, § 198, p. 356 
Primary liability, g 202, p. 364 
Damages, allegations as to in action on, g 217, 
p. 402 

Date as essential part of, g 34, p. 55 
Death of. 

Guardian, 

Accounting as condition precedent to slo - 
tion on, g 213, p. 390 
Liability of estate, g 202, p. 362 
Limitations as to actions on as affected, g 
215, p. 393 

Parties, discharge of surety by, g 207, p. 374 
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Bond of guardian—Continued, 

Death of—Continued, 

Surety, new bond or additional security on, g 
40 

Debts, liability for failure to pay, g 198, p. 353 
Declaration in action on, g 217, p. 401 
Deductions, liability on, § 210 
Default Judgment, action on, g 219 

Conclusiveness on sureties, g 205, p. 369 
Defendants, actions on, g 216, p. 399 
Defenses, actions on, g 214 
Delay, actions on, g 215, p. 396 
Delivery, g 34, p. 65 

Demand, condition precedent to action on, g 213, 
p. 399 

Allegations as to, g 217, p. 404, n. 5 
Demuri'er in action on, g 217, p. 406 
Deposits, liability in respect of, g 198, p. 350 
Designation of ward, g 34, p. 56 
Devastavit, 

Allegations as to in action on bond, g 217, p. 
403, n. 96 

Prior action to establish as condition to ac¬ 
tion on, g 213, p. 390 
Discharge of guardian, 

Liability for funds received after, g 200, p. 
359 

Limitations commencing to run against ac¬ 
tion on bond from, g 215, p. 394 
Discharge of sureties. Sureties, post 
Discretion of court, 

Discharge of surety, g 207, p. 378 
Dispensing with, g 32 
Dismissal of action on, g 219 
Dii^nsing with, g 32 

Testamentary provisions, g 33 
Domestic and foreign bonds, liability as between, 
g 202, p. 364 

Dual capacity, primary liability of sureties of 
person acting in, g 202, p. 364 
Duration of liability on, g 198, p. 354 
Effective date, § 34, p. 55 
Embezzlement, liability, g 198, p. 349, n. 27 
Enforcement of liability, actions for, g 212 
Equity, enforcement of liability in, g 212 
Estoppel, denial of liability, g 206 
Evidence, 

Action on, g 218, pp. 407-412 
As to giving of,‘g 36 
Execution, g 34, p. 55 

Allegations as to in action on bond, g 217, p. 
403 

Enforcement of Judgment in action on bond, g 
219 

Liability as dependent on, g 197 
Executors or administrators, 

Liability, 

As to property held as, g 200, p. 359 
When acting as, g 198, p. 350 
Primary liability in respect of guardian act¬ 
ing as, g 202, p. 365 
Exemplary damages, g 209, p. 383 
Existing law, construction with reference to, g 197 
Ex parte proceeding, discharge of surety in, g 207, 
p. 378, n. 30 

Expenditures, liability In respect of, g 198, p. 
^ 352 
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Bond of guardian—Continued, 

Expenses connected with, allowance for, § 88, p. 
157 

Extension of time, discharge of surety by, § 207, 
p. 375 

Extent of liability on, § 198, p. 348 
Failure to give, effect, § 32 
Faithful performance, liability on bond condi¬ 
tioned on, § 198, p. 348, n. 14 
Fiduciary capacity. 

Liability, 

As to property held in, § 200, p. 359 
When acting in, § 198, p. 350 
Primary liability as to guardian acting in, 
§ 202, p. 364 
Filing, § 34. p. 56 

Final settlement, concluslveness on sureties, § 205, 
p. 367 

Financial corporation acting as guardian, exemp¬ 
tion, § 32 

Findings, action on, § 219 

Foreign assets, liability in respect of, § 200, p. 
359 

Foreign bonds. Jurisdiction of action on, § 212 
Fraud, defense of in action on bond, § 214 
Gross negligence, liability, § 198, p. 349 
Hearing, discharge of surety, § 207, p. 377 
Husband and wife. Joinder as relators in action 
on, $ 216, p. 399 

Implication of law, discharge of surety by, § 
207, p. 372 

Increase of estatei liability in respect of, § 200, 
p. 358 

Indemnity of surety, release of as affecting lia¬ 
bility, § 209, p. 382 

Insolvency, parties to action on bond in case of, § 
216, p. 399 

Interest, liability in respect of, § 209, p. 381 
Intermediate account, liability for failure to ren¬ 
der, § 198, p. 353 

Inventory, admissibility as evidence in action on 
bond, § 218, p. 410 

Investment expenses, allowance as credit against 
liability on, § 210 

Investments, liability in respect of, § 198, p. 351 
Issues in action on, § 217, p. 406 
Joinder of, 

Causes, action on, § 217, p. 402 
Parties, action on, § 216, p. 398 
Joint and several. 

Bond, discharge of surety on, § 207, p. 374 
Judgment, action on, § 219, p. 413 
Liability, § 202, p. 362 
Joint bond. 

Liability on, § 202, p. 363 
Parties to action on, § 216, p. 398 
Judgment or decree. 

Action on, § 219 
Conclusiveness as to, 

Liability. § 205, p. 366 
Sureties, § 205, p. 370 
Discharge of surety, § 207, p. 379 
Jurisdiction, action on, § 212 
Jury questions, action on, § 219 
Laches, defense in action on, § 215, p. 395 
Leave of court, action on, § 213, p. 388 


Bond of guardian—Continued, 

Liability on. §§ 197-210, pp. 346-385 

Accounting and settlement, § 198, p. 353 
Additional bond, § 198, p. 355 
Amount of, §§ 209, 210, pp. 380-385 
Assumption of, § 198, p. 357 
Between two or more persons, § 202, pp, 362- 
365 

Breach or fulfillment of conditions, §§ 198, 
199, pp. 348-358 

Capacity in which property held as affecting, 
§ 200, p. 359 

Cost of litigation as included, § 209, p. 383 

Cumulative bond, $ 198, p. 355 

Debt due from guardian, § 200, p. 360 

Deductions, § 210 

Deposit, § 198, p. 350 

Discharge of prior bond, $ 198, p. 355 

Discharge of sureties. Sureties, post 

Duration of, § 198, p. 354 

Estoppel to deny, § 206 

Expenditures, § 198, p. 352 

Extent of, § 198, p. 348 

Investments, § 198, p. 351 

Limitation on, § 198, p. 348 

Loans, § 198, p. 351 

Management of estate by sureties, § 198, p. 
353 

Offsets, § 210 

Particular funds or property, §§ 200, 201, pp. 
358-362 

Payment, § 198, p. 352 
Primary liability, § 202, p. 362 
Prior defalcations, § 198, p. 354 
Property received before execution of, S 200, 
p. 360 

Renewal bond, § 198, p. 356 
Scope of, § 198, p. 348 

Second or subsequent bond, § 198, p. 355; S 
202, p. 363 
Set-off, § 210 
Several liability, § 204 
Special sale bond, § 199 
Stipulations limiting, § 198, p. 357 
Subsequent sureties, § 198, p. 356 
Substituted bond, § 198, p. 355 
Successive guardians, § 202, p. 363 
Two or more, 

General bonds, § 202, p. 363 
Persons, § 204 

Uniting in one bond, § 202, p. 363 
Limitation of liability on, § 198, p. 348 
Limitations, actions on, § 215, p. 393 
Pleading of, § 217, p. 405 
Litigation expenses, liability for, § 209, p. 383 
Loans, liability for losses on, § 198, p. 351 
Losses, liability as limited to, § 209, p. 381 
Majority of ward. 

Accounting as condition precedent to action 
on, § 213, p. 390 
Liability after, § 200, p. 359 
Maladministration, liability for, § 198, p. 348 
Mineral leases, execution of, § 142, p. 244 
Mortgage, operation as, § 197 
Necessity, § 32 

New bond, discharge of surety by, 8 207, p. 375 
New security, 8 35 
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Bond of guardian—Continued, , 

Next friend, action on by, § 216, p. 397 
Nominal obligee, action by, § 216, p, 397 
Nonresident guardian, accounting as condition 
precedent to action on, § 213, p. 389 
Notice, condition precedent to action on, § 213, p. 
388 

Obligee, § 34, p, 56 
Offsets, § 210 

Orders of court, § 34, p. 55 

Discharge of sureties by, § 207, p. 376 
Liability, 

Conclusiveness as to liability, § 205, p. 
366 

Failure to obey, § 198, p. 350 
Surety’s, as dependent on, § 34, p. 55 
Necessity of specifying amount of, § 26, p. 
45 

Particular funds or property, liability for, §§ 200, 
201, pp. 358-362 

Parties, actions on, § 216, pp. 397-401 
Partition sale, liability for proceeds of, § 201 
Past defaulted, substituted bonds as covering, § 
198, p. 355 

Payment, liability in respect of, § 198, p. 352 
Penalty, liability as limited to amount of, § 209, 
p. 380 

Pension of ward, covering amount of, § 34, p. 57 
Performance, plea of in action on bond, § 217, 
p. 405 

Petition in action on, § 217, p. 401 
Plaintiffs in action on, § 216, p. 397 
Pleadings, action on, § 217, p. 401-407 
Judgment on pleadings, § 219 
Premature action on, § 215, p. 393 
Premiums, allowance as credit to surety, $ 210 
Presumptions, 

Action on, § 218, p. 408 
As to giving of, § 36 
Primary liability on, § 202, p. 362 
Prior defalcations, liability, § 198, p. 354 
Probate court. 

Discharge of surety, § 207, p. 376 
Jurisdiction of actions on, § 212 
Probate judge, party to action on, § 216, p. 401 
Proceedings, discharge of surety, § 207, p. 377 
Profits of estate, liability in respect of, § 200, p. 
358 

Proof, action on, § 217, p. 406 
Public guardian, liability, § 197; § 198, p. 350 
Qualification as requiring, § 32 
Real party in interest, action on in name of, § 216, 
p. 397 
Recitals, 

Appointment, § 34, p. 36 
Estoppel to deny, § 206 
Reduction, 

Amount of penalty, § 34, p. 57 
Power of court, § 197, p. 347, n. 99 
Reference, sufficiency of sureties, § 34, p. 57 
Regularity, liability as dependent on, § 197 
Relation back, § 198, p. 354 
Relators, actions on, § 216, p. 397 
Release of cosurety, discharge by, § 207, p. 374 
Release or discharge of sureties. Sureties, post 
Remedies on, §§ 211-220, pp. 385-414 
Removal of guardian, post 


Bond of gruardian—Continued, 

Removal of ward from state, § 59 
Renewal bond, liability, § 198, p. 356 
Primary liability, § 202, p. 364 
Replication, action on, § 217, p. 405 
Reports, conclusiveness on sureties, § 205, p. 367 
Requisites and sufficiency, § 34, pp. 54-57 
Resignation of guardian, discharge of surety by, § 
207, p. 374 

Resort to other security as condition to action on, 

§ 213, p. 391 

Restoration by ward as condition precedent to ac¬ 
tion on, § 213, p. 388 
Retrospective operation, § 198, p. 354 
Sales of property. 

Estoppel, § 206 

Liability as between general and special sale 
bonds, § 203 

Real property, liability as to proceeds of, § 
201 

Sales under order of court, post 
Scope of liability, § 198, p. 348 
Seal as essential, § 34, p. 55 
Second or subsequent bond, liability on, $ 198, p. 
355; § 202, p. 363 
Amount of Habillty, § 209, p. 382 
Primary liability, § 202, p. 363 
Set-off and counterclaim, action on, § 210 
Several bond, parties to action on, § 216, p. 398 
Several liability, § 204 

Several obligors, release of one as release of all, § 
207, p. 375 

Single bond for benefit of several wards, § 34, p. 
56 

Amount of liability, § 209, p. 382 
Special bond, post 
Statutory provisions, post 
Stay of proceedings in action on, § 219 
Stipulations limiting liability, § 198, p. 357 
Subsequent sureties, liability, § 198, p. 356 
Substituted bond, liability on, § 198, p. 355 
Amount of liability, § 209, p. 382 
Primary liability, § 202, p. 363 
Successor guardian, 

Action on by, § 216, p. 397 

Duty of bringing action, § 195 
Liability, § 202, p. 363 

Sufficiency of evidence in action on, § 218, p. 
411 

Summary proceedings, enforcement of liability, § 
211 

Support and education, liability, § 198, p. 352 

Sureties, post 

^Daxes 

Liability, § 198, p. 349, n. 21 
Release by ward as affecting liability of sure¬ 
ty for, § 208 

Technical irregularities, effect, § 34, p. 55 
Termination of guardianship. 

Condition precedent to action on, § 213, p. 
391 

Discharge of surety, § 207, p. 374 
Testamentary guardian, § 33 
Third persons, parties to action on, § 216, p. 400 
Time, 

Action on, § 215, p. 393 

Sales under order of court, § 121, p. 205 
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Bond of guardian—Continued, 

Time—Continued, 

Taking effect, § 34, p. 55 
Transfer of action on, § 219 
Trial in action on, § 219 

United States, party to action on, § 216, p. 397, 
n. 88 

Uniting in one bond, liability in case of, § 202, p. 
383 

Validity of appointment, liability as dependent 
on, § 197 

Variance, action on, § 217, p. 406 
Venue, actions on, § 212 

Ward, action on in own name on majority, S 
216, p. 397 

Waste, defense of in action on bond, § 214 
Bond on appeal in proceedings for. 

Accounting and settlement, § 158, p. 270 
Removal of guardian, § 46, p. 74 
Borrowing money, 

Guardian, statutory authorization, § 101, p. 181 
Liability of estate, § 102 

Breach, bond of guardian, allegations as to in action 
on bond, § 217, p. 403 

Broker’s services, liability of ward on contract for, 5 
101, p. 180, n. 64 

Bulk sales, sales under order of court, § 122 
Burden of proof, 

Accounting and settlement, § 156, p. 260 
Attack on, § 166, p. 290 
Opening or setting aside, $ 167, p. 295 
Actions involving, § 180 

Appointment of guardian, proceedings for, 9 25 
Bond of guardian, action on, § 218, p. 407 
Credit, accounting proceeding, § 156, p. 261 
Removal of guardian, § 46, p. 72 
Revocation of appointment as guardian, § 50, p. 82 
Sales under order of court, § 117 
Setting aside, 9 137, p. 225 
Settlement with ward, 9 ISO 
Burial expenses, indigent parent of ward, authority of 
guardian to pay, § 88, p. 156 
Business, 

Advancements to ward to carry on, allowance for, 
§ 88, p. 157 

Carrying on for ward, § 69 
Funds of ward used in guardian’s business, lia¬ 
bility in respect of, § 93, p. 165 
Business transactions, 

Guardian and ward, fair dealing, § 95, p. 187 
Representing ward in, § 68 

Capacity to sue, allegations as to in actions involving, 
9 179, p. 322 
Care of, 

Estate, 99 68-104, pp. lOB-185 
Ward, §9 58-67, pp. 91-108 

Carrying on business, power of guardian, § 69 
Cash payment, sales under order of court, 9 126 
Caveat emptor, sales under order of court, § 139, p. 
230 

Certificate, Issuance to person appointed guardian, 9 
37 

Certificate of deposit, deposit of funds on, liability for 
loss, 9 86, p. 149 
Certiorari, 

Accounting and settlement, 9 158, pw 268; § 167, 

. JK 292 


Certiorari—Continued, 

Appointment of guardian, § 28, p. 49 
Chambers, judge’s, 

Appointment of guardian, 9 21 
Removal of guardian, § 46, p. 70 
Sales under order made at, 9 105 
Chancery. Equity, post 
Chancery guardians, § 3, p. 12 
Change of domicile of ward, § 59 
Charges, accounting and settlement, 9 160 
Charitable institutions, appointment of guardian for 
child in custody of, § 7 
Children. Infants, post 

Chivalry, guardianship in, nature of, 9 3, p. 9 
Choice of guardian, 

Infant, § 14 

Ward attaining proper age, 9 53 
Choses in action, 

Guardian’s sale of, 9 82, p. 132, n. 18 
Reduction to possession, 9 78 
Situs of for purposes of guardian’s action on, 9 
170, p. 304 

Circumstantial evidence, 

Bond of guardian, sufficiency in action on, 9 218, 
p. 411 

Removal of guardian, sufficiency, 9 46, p. 72 
Citation, 

Absconding or nonresident guardian, accounting 
by, 9 213. p. 389 

Bond of guardian, enforcement of liability, 9 211, 
n. 30 

Citizenship, appointment of guardian, Jurisdiction as 
dependent on, § 9 

Civil law, guardians under, 9 3, p. 13 
Claims, 

Presentation and allowance, § 103 
Sales under order of court, payment of, 9 107 
Classes of guardians, 9 3, pp. 9-14 
Clerical errors, order appointing guardian, 9 26, p. 46 
Clerk of court, 

Appointment of guardian, 9 21 

In vacation, collateral attack, 9 38, n. 15 
Election of guardian as, disqualification, § 54 
Clerks, employment by guardian, 9 76, p. 119 
Collateral attack. 

Accounting and settlement, 9 166, p. 287 
Intermediate accounting, 9 166, p. 290 
Appointment of guardian, 9 38 
Failui'e to give bond, § 32 
Bond of guardian, judgment or decree fixing lia¬ 
bility, 9 205, p. 368 

Claims against guardian, approval of, 9 103 
Confession of Judgment by guardian, § 71 
Contract between guardian and ward, 9 95, p. 169 
Deed of guardian, 9 82, p. 129 
Discharge of guardian, judgment or order for, § 
47 

Intermediate accounting, 9 166, p. 290 
Investments, 

Order of court directing or approving, § 84, p. 
136 

Purchase of realty as, 9 84, p. 143, n. 32 
Leases, 

Order authorizing, § 142, p. 243 
Validity against, 9 142, p. 245 
Mortgages, Judgment authorizing, 9 141, p. 240 
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CSoUateral attack—Continued, 

Kemoval of ^ardlan, order made without notice, 
S 46, p. 71 

Sales under order of court, § 138 
Order of confirmation, § 133 
Successor guardian, order appointing, § 55 
Temporary guardian, order appointing, § 26, p. 
47 

Transactions between guardian and ward, § 95, 

p. 168 

Collection of assets, 

Actions by guardian to collect debt, § 170, p. 
302 

Interest, failure to collect, § 87, p. 150 
Liability on bond for failure in respect of, § 198, 
p. 349 

Rights and duties of guardian, § 78 
Successor guardian, § 195 
Collusion, 

Bond of guardian, defense of in action on, § 214 
Sales under order of court, 

Purchaser as guilty of, § 139, p. 230 
Setting aside for, § 137, p. 221 
Support and education, setting aside allowance 
to parent, on account of, § 62, p. 105 

Comity, 

Actions or defenses by foreign guardians, § 190 
Authority of foreign guardians, § 186 
Custody of ward, foreign guardian’s right, § 187 
Personal property, rights of foreign guardian, § 
188, p. 333 

Commingling of funds, § 76, p. 119 

Compound interest as recoverable, § 87, p. 154, n. 
66 

Deposit of funds of ward, liability for loss, 8 86, 
p. 148 

Forfeiture of right to commissions, 8 ^84 
Interest as recoverable In case of, 8 87, p. 150 
Liability in case of loss, 8 84 

Bond of guardian, liability on, 8 198, p. 349 
Removal of guardian, 8 45, p. 67 
Commission, issuance to person appointed guardian, 
§ 37 

Commissioners, sales under order of court, 8 120 
Commissions, allowance to guardian, 8 162, p. 279 
Common law guardian, 8 3, p. 9 
Compensation of guardian, 

Accounting and settlement, allowance for, 88 162- 
164, pp. 279-284 
Amount of, 8 162, p. 280 
Basis of allowance, 8 162, p. 281 
Bond, allowance as credit against liability on, 8 
210 

Discretion of court. 

Amount of, 8 162, p. 280 
Extra allowance, 8 163 
Dual capacity, guardian acting in, 8 196 
Extra allowance, 8 163 
Forfeiture of right, 8 164 
Fund out of which payable, 8 162, p. 280 
Lien against estate, 8 166, p. 2^ 

Personal representative, guardian acting as, 8 196 
Time of chaining, 8 162, p. 280 
Waiver of right to, 8 164 

Compensation of personal representative of deceased 
guardian, 8 104 


Competitive bidding, lease of ward’s property, 8 142, 
p. 245 

Complaint, actions involving, § 179, p. 322 

Bond of guardian, action on, § 217, p. 401 
Compound interest, liability of guardian, 8 87, p, 154 
Compromise and settlement. 

Authority of guardian, § 70 
Family meeting, determination by, § 70 
Guardian, discharge of obligor or debtor, 8 172, 
p. 309 

Judicial sanction, 8 70 

Sales under order of court for purpose of, 8 107 
Concealment, revocation of appointment on ground 
of, 8 49 

Conclusions, appointment of guardian, proceedings 
for, 8 26, p. 45 
Conclusiveness, 

Accounting and settlement, 8 166, p. 287 
Liability on bond, 8 205, p. 367 
Bond of guardian, Judgments, reports, and set¬ 
tlements, 8 205, pp. 866-371 
Intermediate accounting, § 166, p. 289 
Judgment in action involving, 8 182 
Judgment or decree, action on guardian’s bond, 
8 219 

Concurrent jurisdiction, 

Accounting and settlement, proceeding for, 8 163, 
p. 253 

Appointment of guardian, 8 8 
Removal of guardian, 8 4^ p. 70 
Conditional approval, accounting and settlement, ef¬ 
fect of, 8 166, p. 287, n. 73 
conditional execution, bond of guardian, liability in 
case of, 8 197, n. 8 

Conditional judgment, bond of guardian, action on, 
8 219 

Conditions, 

Bond of guardian, 8 34, p. 55 
Order appointing guardian, 8 26, p. 46 
Sales under order of court, 8 126 
Conditions precedent, bond of guardian, actions on, 
8 213, pp. 887-891 
Allegations as to, 8 217, p. 402 
Confession of judgment. 

Actions involving, 8 182 
Guardian, 

Authority to bind ward by, 8 71 
Estoppel of ward as result of, 8 99 
Confirmation, 

Lease of ward’s property, 8 142, p. 243 
Sale of property, conditional sale by guardian, 
8 82, p. 129 

Sales under order of court, post 
Conflict of laws, 8 2 
Conflicting interests. 

Management of estate, 8 93, p. 162 
Revocation of appointment on ground of, 8 49 
Selection of guardian, 8 17 
Conflicting rights, custody of ward, 8 66, p. 89 
Consent, 

Accounting and settlement, conclusiveness, 8 166» 

p. 288 

Appointment of guardian, 8 30 

Discontinuance of proceeding for, 8 27 
Conversion of property of ward, guardian, 8 94 
Judgment by in actions involving, 8 182 
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Consequential damages, l)ond of guardian, liability In 
respect of, § 209, p. 381 

Conservators, contract disposing of property in bands 
of, approval, § 101, p. 181 

Consideration, lease of ward’s property, inadequacy, § 

142, p. 246 

Consolidated account, permission for, § 148, n. 73 
Consolidation, 

Accounting and settlement, separate suits for, § 

157, p. 265 

Appointment of guardian, proceedings for, 8 20 
Constitutional provisions, 

Appointment of guardian, jurisdiction, § 8 
Claims against guardian, allowance of, § 103 
Investments, character of, § 84, p. 140 
Judicial supervision of guardianship, § 4 
Sales under order of court, § 105 
Probate courts, § 105 
Construction, 

Bond of guardian, § 197 
Deed, sales under order of court, § 134 
Discharge of guardian, order of, § 47 
Investment of funds, order of court directing, § 

84, p. 136 

Judgment in actions involving, § 182 
Order appointing guardian, § 26, p. 46 
Sales under order of court, order for, § 118, p. 

200 

Statutory provisions, sales under order of court, § 

110 

Constructive fraud, sales under order of court, col¬ 
lateral attack, § 138, n. 45 
Constructive guardian, § 3, p. 13, n. 82 
Constructive notice, bond of guardian, decree fixing 
liability on, § 205, p. 368, n. 69 
Constructive service, notice of application for sale of 
property, § 113 

Constructive trust, executor of public guardian, action 
to establish, § 170, p. 304 

Contingent estate, sale under order of court, 8 105 
Contracts, 

Actions on, name in which brought, 8 175, p. 317 
Custody of ward, transfer by, § 56, p. 90 
Guardian and ward, validity of, 8 95, P- 157 
Guardian’s right to bring action on for benefit 
of ward, 8 170, p. 303 

Infant ward, binding effect on guardian, 8 101, 

p. 182 

Personal liability of guardian on, § 171 
Hatification, unauthorized contracts of guardian, 

8 96, p. 170 

Sale of real property, power of guardian to make, 

8 82, p. 129 

Successor guardian, liability on, 8 195 
Third persons, liability on contracts made with, 

§ 101, pp. 179-182 

Control of estate, successor guardian, 8 195 
Conversion, 

Compound interest, recovei-y against guardian, 8 
87, p. 154. n. 66 

Defenses in action against guardian for, 8 172, 
p, 310 

Interest, liability of guardian converting money 
of ward, 8 87, p. 153 
Liability, 

Bond of guardian, 8 198, p. 349 
Guardian converting ward’s property, 8 94 
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Conversion—Continued, 

Name in which action maintainable, 8 175 
Bemoval of guardian on ground of, 8 45, p. 
67 

Ward’s right of action as against guardian for, 
8 169, p. 298, n. 39 

Conveyances. Deeds and conveyances, post 
Corporations, 

Appointment as guardian, eligibility, 8 18, p. 30 
Control over by ward, guardian’s authority, 8 59 
Corpus of estate, commissions of guardian as charge¬ 
able against, § 162, p. 280 
Correction, inventory of ward’s estate, § 77 
Cost bond, guardian’s bond, action on by nonresident, 
§ 220 
Costs, 

Accounting and settlement, allowance for, § 165 
Actions involving, § 184 

Appointment of guardian, proceeding for, § 26, p. 
47 

Bond of guardian, 

Action on, 8 220 

Liability for costs of previous litigation, 8 
209, p. 383 

Custody of ward, proceedings for, 8 57 
Removal of guardian, proceedings for, 8 46, p. 76 
Revocation of guardianship, 8 50, p. 83 
Sales under order of court, setting aside, 8 137, p. 
227 

Cotutors, 8 3, p. 14 
Counsel fees. Attorneys’ fees, ante 
Counterclaim. Set-off and counterclaim, post 
Counties, change of domicile of ward as to, § 59 
County courts, jurisdiction, 

Accounting and settlement, 8 153, p. 255 
Appointment of guardian, § 8 
Courts, 

Account, causing to be made up and settled, 8 148 
Accounting, requiring on own motion, § 147 
Approval of. 

Guardian selected by infant, 8 14 
Investments of ward’s funds, 8 84, p. 135 
Bond of guardian. 

Correction of, 8 34, p. 56 
Release of surety on, 8 207, p. 376 
Change of domicile of ward, consent of, 8 59 
Claims against guardian, allowance of, § 103 
Compromise or settlement of claim, approval of, 
8 70 

Contracts, authorizing guardian to bind ward by, 

§ 101, p. 180 

Custody of ward, control over, 8 56, p. 87 
Deposit of funds, power to authorize, 8 86, p. 147 
Discretion of court, post 
Duty of appointing guardian, 8 7 
Encumbrances, order authorizing guardian to pay 
off, 8 88, p. 157 

Expenditures, authorization by, 8 88, p. 155 
Improvements, authorizing expenditures for, 8 90 
Infant as ward of court appointing guardian, 8 1 
Investments, order directing or approving, 8 84, p. 
135 

Loan of guardianship funds, approval of, $ 85, 
p. 144 

Management of estate, authority of as essential, 
8 76, p. 120 

Mortgages, authorization, 8 141, p. 237 
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Courts—Continued, 

Religious instniction of ward, control over, § 
60 

Removal of guardian, proceeding on own motion, 

§ 46, p. 69 

Revocation of appointment of guardian, 

Power as to, § 48 

Proceeding on own motion, § 50, p. 80 
Sale of real property, special authority for, § 82, 

p. 128 

Sales under order of, confirmation, § 131, p. 212 
Selection of guardian. 

Approval of selection by infant, § 14 
By court, discretion, § 12 
Settlement, approval of, § 161 
Supervision of guardianship, § 4 
Support and education, order in respect of, § 62, 
p. 95 

Testamentary guardian. 

Appointment of guardian named by will, § 13, 
p. 24 

Confirmation of, § 13, p. 24 

Covenants, sales under order of court, deeds, § 134 

Creature of law, guardian as, § 1 

Creditors, 

Accounting and settlement. 

Accounting on demand by, § 147, n. 64 
Appeal by, § 158, p. 269 
Intervention on, § 154, p. 258 
Opening at instance of, § 167, p. 293 
Bond of guardian, relators in action on, § 216, 
p. 398 

Credits. Accounting and settlement, ante 
Cross-bill, accounting and settlement, proceedings for, 

§ 154, p. 259 

Cross-petition, actions Involving, § 179, p. 324 
Bond of guardian, action on, § 217, p. 404 
Cumulative bond of guardian, liability on, § 198, p. 
355 

Primary liability, § 202, p. 364 
Curative statutes, sales under order of court, effect, § 
135 

Curator, nature of r^ationshlp, § 3, p. 12 
Current settlements, conclusiveness as to sureties on 
bond of guardian, § 205, p. 370 
Custodian, notice to of proceedings for appointment of 
guardian for infant, § 23, p. 40 
Custody of estate, §§ 68-104, pp. 108-185 
Custody of ward, §§ 56-69, pp. 86-93 
Access to by others, denial of, S 58 
Appeal, custody pending, § 57 
Assignment of, § 56, p. 90 

Character of would-be custodian, consideration of, 
§ 56, p. 88 

Gonfiicting rights, § 56, p. 89 
Consanguinity of would-be custodian, considera¬ 
tion of, § 56, p. 88 
Contract, transfer by, § 56, p. 90 
Control of court over, § 56, p. 87 
Damages for deprivation, § 57 
Discretion of court, § 66, p. 89, n. 23 
Division of, § 56, p. 89 

Enticing minors from, punishment for, S 58 
Expenses incurred in connection with proceed¬ 
ings, § 57 

Foreign guardian, § 187 


Custody of ward—Continued, 

Health of would-be custodian, consideration of, § 
56, p. 88 

Hearing on petition for, § 57 
Notice of petition for, § 57 
Parents’ right to, § 56, p. 89 
Preferences as to, § 56, pp. 86, 89 

Infant’s preference, consideration of, S 56, p. 
88 

Proceedings to secure or protect, § 57 
Protection of, proceedings for, § 57 
Qualification of guardian as condition precedent, 

§ 67 

Religious faith, consideration of, § 56, p. 88 
Right to, § 56, pp. 86-90 
Statutory provisions, § 56, pp. 87, 89 
Testamentary guardian, § 56, p. 90 
Transfer of, § 56, p. 90 

Welfare of infant as controlling consideration, § 
56, p. 87 

Custom, guardians by, § 3, p. 10 
Damages, 

Accounting and settlement, award of, § 157, p. 267 
Actions to recover, name in which brought, § 175, 
p. 317 

Bond of guardian, allegations as to in action on, 

§ 217, p. 402 

Custody of ward, deprivation of, § 57 
Sales under order of court, setting aside, $ 137, p. 
226 

Date, 

Appointment of guardian, erroneous entry as to, 
§ 26, p. 48 

Bond of guardian, § 34, p. 55 
Dative tutors, § 3, p. 14 

Bond, appointment without, { 32, n. 88 
Death of, 

Guardian, 

See, also. Executors and administrators, 
generally, post 

Accounting and settlement, ante 
Bond of guardian, limitations as to actions 
on as affected, § 215, p. 393 
Discharge of surety on bond by, § 207, p. 374 
Powers and duties of representatives of de¬ 
ceased guardian, § 104 
Termination of guardianship by, § 40 
Parent, appointment of guardian, 

By deed taking effect on, { 13, p. 25 
For Infant, § 7 
Surety, 

Liability of estate, § 207, p. 374 
Termination of guardianship by, § 40 
Tutor, successor, duty of undertutor In respect 
of, § 55 
Ward, 

Accounting and settlement by guardian, § 41 
Discharge of, 

Guardian, § 47 

Surety on guardian’s bond, § 207, p. 374 
Personal representative, guardian as, § 196 
Termination of guardianship by, § 41 

Debts, 

Actions to recover. 

By guardian, § 170, p. 302 

Name in which brought, § 175,. p. 317 
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Debts—CJontlnued, 

Bond of guardian, liability for, 

Debt due from guardian, § 200, p. 360 
Failure to pay, § 198^ p. 353 
Claim for, presentation, § 103 
Deceased parents of ward, authority of guardian 
to pay debts of, § 89 

Mortgaging property to pay, § 141, p. 238, n. 85 
Payment out of estate, § 89 
Sales under order of court for payment of, § 107 
Declaration, bond of guardian, action on, § 217, p. 
401 

Decree. Judgment or decree, post 
Deeds and conveyances. 

Appointment of guardian by deed, § 3, p. 12; § 
13, pp. 23-26 

Guardian, estoppel to deny legality, § 98 
Ratification of guardian’s unauthorized acts by 
signing, § 96, p. 172 
Sales under order of court, § 134 

Compelling conveyance, § 139, p. 235 
Deeds of trust. Mortgages, post 
De facto guardians, § 3, p. 13 

Accounting and settlement, credits allowed, § 161 
Duties and liabilities, § 68 
Default, guardian, estopp^ of ward by, § 99 
Default judgment. 

Actions involving, § 182 
Bond of guardian. 

Action on, § 219 

Conclusiveness on sureties, J 205, p. 369 
Defects. Sales under order of court, post 
Defendants, bond of guardian, action on, § 216, p. 399 
Defenses, 

Actions involving, § 172, pp. 308-311 
Bond of guardian, actions on, § 214 
Foreign guardians, behalf of ward, § 190 
Removal of guardian, proceeding for, § 46, p. 70 
Revocation of appointment as guardian, § 50, 

p. 80 

Deferred payments, sales under order of court, f 
126 

Deficiency, mortgage foreclosure, liability, S ^41, p. 
241 

Definitions, § 1 

Ancillary guardianship, § 185 
Chancery guardians, $ 3, p. 12 
Curator, § 3, p. 12 
Foreign guardian, J 185 
General guardian, § 3, p. 12, n. 75 
Guardianship for nurture, § 3, p. 10, n. 39 
Natural guardianship, § 3, p. 10, n. 41 
Special guardian, § 3, p. 13 
-Delegation of duty. 

Investment of funds, § 84, p. 139 
Management of estate of ward, § 76, p. 119 
Delegation of power, sales under order of court, § 127 
Delinquent taxes, mortgaging property for purpose of 
paying, § 141, p. 238, n. 86 
Dtilvery, bond of guardian, § 34, p. 55 
Demand, bond of guardian, condition precedent to ac¬ 
tion on, § 213, p. 388 
Allegations as to, § 217, p. 404, n. 5 
Demurrer, 

Actions involving, § 179, p. 323 

Bond of guardian, action on, i 217, p. 406 


Deposit of funds, § 86, pp. 146-149 

Bond of guardian, liability, § 198, p. 350 
Certificate of deposit, liability for loss, § 86, p. 149 
Commingling, liability for loss, § 86, p. 148 
Courts, power to authorize, § 86, p. 147 
Duty of guardian, § 86, p. 146 
Estate of ward, deposit not in name of, liability 
for loss, § 86, p. 148 

Failing institutions, withdrawal from, § 86, p. 

147 

Good faith, § 86, p. 147 

Guardian de son tort, control over, § 86, p. 148 
Investment, liability for loss of deposit as, § 86, p. 

148 

Limiting control of guardian over, liability for 
loss, § 86, p. 148 

Loan, liability for loss of deposit as, § 86, p. 
148 

Open account, liability for loss on, § 86, p. 149 
Savings banks, authority to make, § 86, p. 149 
Temporary deposit pending investment, liability 
for loss, § 86, p. 148 

Trust estate, liability for loss of deposit not in 
name of, § 86, p. 148 
Withdrawal of deposit, § 86, p. 147 
Depreciation, investments, liability of. 

Bond, § 198, p. 352 
Guardian, § 84, p. 139, n. 94 
Description of property, sales under order of court, 
Deeds, § 134 

Order required to contain, § 118, p. 199 
Petition for sale, § 115 
De son tort. 

Accounting by guardian, J 146 
Deposit by guardian, control over, § 86, p. 148 
Detrimental acts, authority of guardian in respect of, 
§ 73 

Devastavit, bond of guardian. 

Allegations as to in action on, § 217, p. 403, n. 95 
Prior action to establish as condition to action 
on, § 213, p. 390 
Diligence, 

Collection of assets, § 78 
Investment of ward’s funds, § 84, p. 138 
Liability of guardian for failure to exercise, § 
76, p. 120 

Direction of verdict, actions involving, § 181 
Director of Veterans’ Bureau, accounting, parties to 
proceeding for, § 154, p. 257, n. 74 
Disability of. 

Guardian, accounting and settlement, jurisdiction, 
§ 153, p. 255 

Ward, contract with guardian on removal of, va¬ 
lidity, § 95, p. 168 

Disaffirmance, ward reaching majority, 

Contract between guardian and ward, | 95, p. 168 
Unauthorized acts of guardian, § 96, p. 171 
Disbursements. Expenditures, post 
Discharge of guardian, § 47 

Liability on bond for funds received after, § 200, 
p. 359 

Limitations as commencing to run against action 
on bond from, § 215, p. 394 
Settlement with husband of ward operating as, 
§ 159 

Discharge of sureties on guardian’s bond. Sureties, 
post 
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Discontinuance, appointment of guardian, proceedings 
for, § 27 

Discretion of court. 

Ancillary guardianship, § 191 
Appointment of guardian, interference with on 
appeal, § 28, p. 49 

Attorney's fees, accounting and settlement, § 165 
Bond of guardian. 

Discharge of surety, § 207, p. 378 
Dispensing with, § 32 

Commissions of guardian, disallowance, § 164 
Compensation of guardian, § 162, p. 280 
Extra allowance, § 163 
Costs, actions involving, § 184 
Custody of ward, § 56, p. 89, n. 23 
Foreign guardian, § 187 

Foreign guardianship, removal of property, i 188, 
p. 334 

Interest on funds of estate, § 87, p. 150 
Leases, execution of, § 142, p. 242, n. 51 
llemoval of guardian, § 46, p. 73 

Interference with on appeal, § 46, p. 75 
Sales under order of court, § 117 
Approval of, § 131, p. 211 
Bond of guardian, § 121, p. 202 
Selection of guardian, §§ 12,17 
By infant, § 14 

Ti*ansfer of guardianship to another state, § 193 
Discretion of guardian, support and education of 
ward, § 61 

Dislike of ward, guardian as removable for, S P- 
66 

Dismissal and nonsuit, 

Bond of guardian, action on, S 219 
Revocation of appointment, petition for, § 50, p. 
82 

Disparagement, removal of guardian on ground of, 
§ 67 

Disputed claims, power of court to hear and deter¬ 
mine, § 103 
Divorce, 

Appointment of guardian, preference in case of, § 
18, p. 33 

Custody of minor ward, award of, § 57 
Natural guardian in case of, § 3, p. 11 
Notice to divorced parent of guardianship pro¬ 
ceeding, S 23, p. 30, n. 81 
Testamentary guardian, right to appoint in case 
of, § 13, p. 25 
Domicile, 

See, also. Residence, post 
Age of majority of ward determined by, § 42 
Appointment of guardian. 

At domicile, § 2 

Jurisdiction as dependent on, § 10 
Change of, § 59 

Sales under order of court as affected by, § 
105 

Duration of guardianship, §f 39-^5, pp. 61-86 
Nonage of ward, § 39 

Earnest money, unauthorized contract of sale by 
guardian, recovery of, § 82, p. 129 
Earnings of ward, rights as to, § 64 
Ecclesiastical guardian, § 3, p. 12 
Education, consideration in selection of guardian, § 
17 

Education of ward. Support and education, post 
39 C.J.S.—75 


Effect. Operation and effect, post 
Ejectment, 

Guardian’s right to maintain, § 170, p. 301 
Name in which action brought, § 175, p. 317 
Election, guardianship by, § 3, p. 12 
Election of remedies, 

Guardian’s right to exercise, § 68 
Majority ward attaining, § 170, p. 307 
Purchase of property with funds of ward, § 93, p. 
165 

Ward as bound by guardian’s election, § 170, p. 
306 

Eligibility for guardianship, § 18, pp. 30-35 
Emancipation of minor, prescription against right 
of action against tutor beginning on, § 174 
Embezzlement, 

Guardian, 

Forfeiture of right to commissions, § 164, n. 
18 

Liability, § 94 

On bond, § 198, p. 349, n. 27 
Ward, gfuardian’s right to repay amount em¬ 
bezzled, § 88, p. 155 

Eminent domain, representation of infant owner in 
proceedings, § 175, p. 315, n. 75 
Encumbrances, 

Expenditures for removal of, § 88, p. 157 
Sales under order of court, discharge of, § 107 
Endowment policy, investment of ward’s funds in, § 
84, p. 141, n. 16 

Enticement, minors from custody of guardian, punish¬ 
ment, § 58 

Entitling proceeding, appointment of guardian, § 
24, n. 16 

Equitable actions, accounting, action for, S 152 
Equitable estoppel, sales under order of court, pur¬ 
chaser’s title as protected by, § 139, p. 232 
Equitable title, sales under order of court, § 134 
Equity, 

Accounting and settlement, jurisdiction, § 153, p. 
253 

Opening or setting aside, § 167, p. 291 
Appointment of guardian, proceeding in, § 21 
Jurisdiction, § 8 
Bond of guardian. 

Enforcement of liability, § 212 
Transfer of action on, § 219 
Chancery guardians, § 3, p. 12 
Jurisdiction, 

Actions involving, § 173 
Estate, by court of, § 103 
Removal of guardian, jurisdiction, f 46, p. 71 
Revocation of appointment, jurisdiction, § 60, p. 
81 

Sale of estate, jurisdiction to direct, § 105 
Supervision of guardianship by courts of, § 4 
Transactions between guardian and ward, per¬ 
mitting, § 95, p. 168 

Errors of judgment, losses through, liability of guard¬ 
ian, § 76, p. 120 

Escrow, bond of guardian, d^ivery to obligee as 
creating, § 34, p. 55 

Estate, guardian of, nature of relationship, § 3, p. 
12 

Estate of guardian, preferred claim or privilege of 
^ ward on, § 100, pp. 176-179 
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Estate of ward, 

Appraisal, § 77 

Borrowed money, liability, § 102 
Custody of estate, g§ 68-104, pp. 108-185 
Deposit of funds, ante 
Funds, post 
Inventory, filling, § 77 
Lump sum award from, § 103, n. 81 
Management, § 76, pp. 117-121 
Marriage as terminating guardianship of, § 43 
Preservation of, liability on contract for, § 101, p. 
180 

Representing in respect of, g§ 68-73, pp. 108-114 
Support and education, use for, § 62, pp. 93-105 
Estoppel, §§ 97-09, pp. 178-176 

Authority of guardian to create, § 73 
Bond of guardian, liability on, § 206 
Conveyance by guardian, § 82, p. 129, n. 80. 
Denial of guardianship, g 5 
Guardian, § 98 

By estoppel, $ 3, p. 13 
Protection under doctrine of, § 97 
Sales under order of court, § 135 

Obligors on bond of guardian, g 121, p. 205 
Ward, creation against, g 99 
Evidence, 

Accounting and settlement. 

Opening or setting aside, g 167, p. 295 
Proceedings for, g 156, pp. 260-264 
Actions involving, g 180 
Appointment of guardian, g 180 

Admissibility in action on bond, g 218, p. 410 
Appeal from decision involving, g 28, p. 51 
Proceedings for, g 25 
Bond of guardian. 

Actions on, § 218, pp. 407-412 o 
Giving of, g 36 

Letters of guardianship, authority to act, g 37 
Qualification of guardian, admissibility in action 
on bond, g 218, p. 410 

Removal of guardian, proceedings for, g 46, p. 72 
Revocation of appointment, proceeding for, g 50, 

p. 82 

Sales under order of court. 

Proceedings for, g 117 
Setting aside, g 137, p. 225 
Exceptions, 

Accounting and settlement, ante 
Removal of guardian, review of order as requir¬ 
ing, g 46, p. 74 
Exchange of. 

Lands, court order for sale as authorizing, g 105 
Property, power of guardian, g 82, pp. 12^133 
Execution, 

Accounting and settlement, award of against 
guardian, g 157, p. 268 

Actions involving enforcement of judgment, g 182 
Bond of guardian, enforcement of Judgment in 
action on, g 219 

Execution of bond of guardian, g 34, p. 55 

Allegations as to in action on, g 217, p. 403 
Executors and administrators. 

Accounting and settlement, ante 
Actions Involving guardian or ward, parties to, g 
176, p. 319 

Administrator with will annexed, acting as testa¬ 
mentary guardian, g 13, p. 24 


Executors and administrators—Continued, 

Bond of guardian, liability, 

In respect of property held as, g 200, p. 359 
Primary liability in respect of person acting 
as, g 202, p. 365 
When acting as, g 198, p. 350 
Deceased guardian. 

Accounting by, g 146 

Enforcement of obligations or contracts by, 
g 170, p. 304 

Parties to action on bond, g 216, p. 399 
Powers, duties, and liabilities, g 104 
Settlement by, g 166, p. 288 
Ward’s right of action against, g 169, p. 
299 

Deceased ward, 

Accounting demanded by, g 147 
Guardian as personal representative, g 196 
Objections to accounting by, § 155 
Eligibility as guardian, g 18, p. 34 
Guardians acting as, g 196 

Public guardians, actions by to establish con- 
structlve trust, g 170, p. 304 
Retention of minor’s share of estate as creating 
guardianship, g 3, p. 13, n. 83 
Exemplary damages, bond of guardian, g 209, p. 
383 

Exempt property, sales under order of court, g 106 
Exhibits, sales under order of court, application ac¬ 
companied by, g 115 

Existing debts, mortgaging property to secure or pay 
off, g 141, p. 238, n. 85 

Exlstiiig law, bond of guardian, construction with ref¬ 
erence to, g 197 
Ex parte proceedings, 

Accounting and settlement, g 152 
Appointment of guardian, g 23, p. 37 
Bond of guardian, discharge of surety, g 207, p. 
378 

Expenditures, gg 88-92, pp. 154r-162 

Administration of funds of ward, right to make, 
g 88, p. 155 

Approval of court, g 88, p. 155 
Attorney’s fees, g 92 
Bond of guardian. 

Allowance for, g 88, p. 157 
Liability in respect of, g 198, p. 352 
Burial expenses of indigent parent, authority to 
pay, g 88, p. 156 

Business, advances to ward to carry on, g 88, p. 
157 

Court authorization, necessity, g 88, p. 155 
Credit for, accounting as prerequisite, g 143 
Debts of ward, payment, g 89 
Encumbrances, removal, g 88, p. 157 
Funeral expenses of ward’s husband, allowance 
for, g 88, p. 157 

Improvements, right to make, g 90 

Income, limiting to, g 88, p. 156 

Insurance, g 90 

Interest on, g 88, p. 156 

Legal services, g 92 

Limiting to Income, g 88, p. 156 

Litigation expenses, g 92 

Management of estate, g 88, pp. 154-157; g 91 

Payment of debts, g 89 
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Expenditures—Continued, 

Payment to ward or husband, allowance for, § 
88, p. 157 

Principal of estate, making out of, § 88, p. 166 
Prudence in respect of, § 88, p. 154 
Ratification of unauthorized expenditures, § 96, 
p. 170 

Reimbursement of guardian, § 88, p. 154 
Repairs, § 90 

Services in management of estate, § 91 
Support and education of ward, § 62, p. 93 
Court order as essential, § 62, p. 95 
Propriety of, § 62, p. 102 
Taxes, § 90 

Ti-aveling expenses of guardian, § 88, p. 167 
Vouchers furnished with, § 150 
Expenses, accounting and settlement, allowance for, 
§ 165 

Express ratification, unauthorized acts of guardian, § 
96, p. 171 

Extension of time, bond of guardian, discharge of 
surety by, § 207, p. 375 

Extra allowance, compensation of guardian, § 163 
Extravagance, 

Removal of guardian because of, § 46, p. 67 
Support and education of ward, credit allowed 
guardian, § 62, p. 104 

Fact questions, accounting and settlement, § 157, p. 
265 

Family agreement. 

Accounting and settlement, release pursuant to, § 
159 

Compromise or settlement, determination by, § 
70 

Mortgages, authorization in, § 81 
Recommendation of guardian, revocation of ap¬ 
pointment for lack of unanimity, § 49 
Remarriage of natural tutrix, determination as to 
continuance of trust, § 43 
Sales under order of court, necessity of, S 116 
Selection of guardian by, S 15 
Father, 

See, also. Parents, post 

Appointment as guardian, preference, § 18, p. 
32 

Nature, guardianship by, § 3, p. 10 
Sales under order of court, application by, § 109 
Suitability as guardian, evidence on issue, § 25 
Support and maintenance, allowance out of estate 
of ward for, § 62, p. 101 

Testamentary guardian, right to appoint, § 13, p. 
24 

Federal courts, diverse citizenship, jurisdiction of ac¬ 
tions involving, § 173 

Female guardian or ward, marriage as terminating 
guardianship, § 43 
Fiduciary relationship, 

Bond of guardian. 

Liability as to property held in, § 200, p. 359 
Primary liability in respect of person acting 
in, § 202, p. 364 

Discharge of guardian as terminating, § 47 
Guardians acting in, § 196 
Property of ward, § 68 
Filing, 

Bond of guardian, § 34, p. 56 
Inventory, estate of ward, § 77 


Filing—Continued, 

Letters of guardianship, § 37 
Sales under order of court, order for, § 118, p. 
200 

Final account. Accounting and settlement, generally, 
ante 

Final judgment, accounting and settlement, appeal as 
requiring, § 158, p. 269 
Final reports, duty of filing, § 143 
Financial circumstances. 

Consideration in selection of guardian, § 17 
Removal of guardian on ground of, § 45, p. 66 
Financial corporations, bond when acting as guardian, 
exemption, § 32 
Findings, 

Accounting and settlement, 

Conclusiveness on appeal, § 158, p. 272 
Trial of exceptions, § 157, p. 266 
Appointment of guardian, proceedings for, § 26, 
p. 45 

Bond of guardian, action on, § 219 
Fines, 

Accounting, failure to account, § 145 
Payment by guardian, allowance for as necessary, 
§ 62, p. 103, n. 98 

Fitness, parent as guardian, evidence on issue of, § 
25 

Flaw in title, sale under order of court as precluded 
by, § 108, n. 91 

Forcible entry and detainer, guardian’s right to writ 
of, § 170, p, 301 
Foreclosure, 

Guardian’s right to foreclose for benefit of ward, 
§ 170, p. 301 

Mortgage on property of ward, § 141, p. 241 
Permission to foreclose, necessity, § 141, p. 241 
Sale, 

Approval of as ratification of unauthorized 
investment, § 96, p. 170 

Property of ward, purchase by guardian, § 93, 
p. 164 

Security, loan of funds, liability for loss on fail^ 
ure to foreclose, § 85, p. 146 
Vacating, § 141, p. 242 

Foreign assets, bond of guardian, liability, § 200, 
p. 359 

Foreign bonds, guardians. 

Jurisdiction of action on, § 212 
Liability on as against domestic bond, § 202, p. 
364 

Foreign corporations, bond of guardian, surety on, § 
34, p. 57, n. 83 

Foreign guardianship, §§ 186-190, pp. 331-^9 
Accounting and settlement, § 192 
Actions in behalf of ward, § 190 
Appeal and error, actions by foreign guardian, 
§ 190 

Correction of order for removal of property, § 188, 
p. 336 

Custody of ward, § 187 
Defenses in behalf of ward, § 190 
Definition, § 185 

Hearing, proceeding for removal of property, § 
188, p. 336 

Limited powers, § 186 
Local letters, § 186 
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Foreign guardianship—Continued, 

Notice, application for removal of property, § 188, 
p. 335 

Orders, proceedings for removal of property, § 188, 
p. 336 
Parties, 

Actions by, § 190 

Proceedings for removal of property, § 188, p. 
335 

Personal property, rights in respect of, § 188, p. 
333 

Pleading, actions by, § 190 

Possession of property, proceedings to obtain, § 
188, p. 335 

Powers of foreign guardian, §§ 186-190, pp. 331- 
339 

Proof, actions by foreign guardian, § 190 
Property of ward, rights in respect of, § 188, pp. 
332-^36 

Real property, § 188, p. 333 
Removal of property, § 188, p. 333 
Proceedings for, § 188, p. 335 
Revocation of order for, § 188, p. 336 
Sale of property. 

Oath of attorney making sale, § 189 
Operation and effect, § 189 
Proceedings for, § 189 
Rights in regard to, § 188, p. 334 
Territorial limitation of powers, § 186 
Transfer of guardianship to another state, § 193 
Transfer of property, conditions regarding, § 188, 
p. 334 

Venue, proceedings for removal of property, 5 188, 
p. 335 

Forfeiture, compensation of guardian, § 164 

Fotin of Judgment, action on guardian’s bond, § 219 

Fraud, 

Accounting and settlement. 

Informal settlement with ward, § 159 
Opening or setting aside for, S 1^7, p. 292 
Bond of guardian, defense of in action on, § 214 
Compound interest as recoverable against guard¬ 
ian in case of, § 87, p. 154 
Discharge of guardian, setting aside for, § 47 
Lease of ward’s property, cancellation for, § 142, 
p. 246 

Revocation of appointment on ground of, § 49 
Sales under order of court, setting aside for, § 
137, p. 220 

Settlement procured by, binding effect on ward, 
§ 70 

Support and education, setting aside allowance to 
parents on ground of, § 62, p. 105 
Freeholders, sales under order of court, appraisal by, 
§ 120 

Friction, removal of guardian on ground of, § 45, p. 67 
Friends, selection of guardian, family meeting, § 15 
Funds, 

Commingling, interest recoverable, § 87, p. 160 
Deposit of funds, ante 

Guardian’s business, employment in, § 93, p. 165 
Interest, post 

Investments, generally, post 
Loans, § 85, ppw 143^146 
Funeral expenses. 

Claims for, power of court to hear, § 103 
Husband of ward, expenditure for, § 88, p. 157 


Future estate, sale under order of court, § 106 
General guardian. 

Actions against ward, appearance in, § 175, p. 818 
Actions by, § 175, p. 316 
Bond, necessity, § 32, nn. 89, 90 
Collection of assets, § 78 
Custody of ward, § 56, p. 86 
Leases, § 80, p. 124 
Nature of relationship, § 3, p. 12 
Gifts, 

Award to guardian, validity, § 95, p. 170 
Disposal of ward’s property by, § 79 
Good faith. 

Collection of assets, § 78 

Compromise and settlement in, authority of 
guardian, § 70 

Deposit of funds, § 86, p. 147 
Guardian, § 76, p. 118, n. 53 
Informal settlement with ward out of court, § 
159 

Investments, § 84, p. 134, n. 44; p. 138 
Purchase of realty as, § 84, p. 143 
Sales under order of court, § 122 
Governing law, § 2 
Grandparents, 

Appointment of guardian, parties to proceeding 
for, § 22, n. 59 

Custody of ward, preference over guardian, S 56, 

p. 86 

Nature, guardianship by, § 3, p. 11 
Gross negligence. 

Compound Interest as recoverable against gniard- 
ian for, § 87, p. 154 

Liability on bond of guardian for, § 198, p, 349 
Guardian ad litem. 

Accounting and settlement, representation of in¬ 
fant by, § 154, p. 257 

Actions against infant ward, defending, § 175, p. 
318 

Actions by, § 175, p. 315 

Bond of guardian, liability on when acting under 
separate appointment as, § 198, p. 350 
Sales under order of court, parties to proceeding, 
§ 111 

Guardian de son tort, § 3, p. 13 
Harmless error, proceedings for, 

Accounting and settlement, § 158, p. 273 
Appointment of guardian, § 28, p. 49 
Hearing, 

Accounting and settlement, § 157, p. 264 
Opening or setting aside, § 167, p. 295 
Proceedings for, appeal, § 158, p. 272 
Appointment of guardian, appeal from decision in¬ 
volving, § 28, p. 51 

Bond of guardian, discharge of surety, § 207, p. 
377 

Custody of ward, proceedings for, § 57 
Foreign guardianship, proceedings for removal 
of property, § 188, p. 336 

Revocation of appointment as guardian, § 59, p. 
82 

Sales under order of court, 

Application for, § 117 
Confirmation of, § 131, p. 213 
Homestead, 

Minor ward, sale of by guardiazi, g 82, p. 130, n. 
98 
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Homestead—Continued, 

Sale under order of court, § 106 
Hostile interest, management of estate, § 93, p. 163 
Hostility, removal of guardian, § 46, p. 66 
Household of guardian, services of ward rendered in, 
allowance for, § 64 
Husband and wife. 

Accounting and settlement with husband of ward, 
§ 169 

Accounting on demand of husband of female 
ward, § 147 

Actions, maintenance by spouse of ward, § 170, p. 
305 

Bond of guardian. Joinder as relators in action on, 
§ 216, p. 399 
Divorce, ante 

Joinder in guardianship on marriage of female 
guardian, § 43 
Parents, post 

Purchase at guardian’s sale by husband or wife 
of guardian, § 128 

Sales under order of court, application by hus¬ 
band of infant wife, § 109 

Ignorance, removal of guardian on ground of, § 45, p. 
66 

Illegitimate children. 

General guardianship as precluded where mother 
is living, § 7 

Mother of, account on demand of, § 147 
Natural guardian of, § 3, p. 11 
Notice of guardianship proceeding, mother’s right 
to, § 23, p. 39, n. 81 

Putative father, petition for appointment of 
guardian by, § 22 

Testamentary guardian, right to appoint for, § 13, 
p. 25 

Imbecility, minor ward, continuing to act as guardian 
after majority, § 42 

Immoral conduct, removal of guardian, § 45, p. 68 
Implication of law, bond of guardian, discharge of 
surety by, § 207, p. 372 

Implied ratification, unauthorized acts of guardian, 
§ 96, p. 171 

Improper conduct, removal of guardian, § 45, p. 68 
Improvements, 

Covenants in lease to pay for, binding effect, § 
80, p. 124 

Expenditures for, § 90 

Liens for, power of guardian to create, § 81 
Sales under order of court. 

Obtaining means to pay for, § 107 
Recovery for on setting aside, § 139, p. 234 
Inadequacy of consideration. 

Leases, cancellation for, § 142, p. 246 
Sales under order of tourt. 

Avoidance because of, § 187, p. 222 
Collateral attack for, § 138 
Refusing to confirm for, § 132 
Incidental matters, accounting and settlement. 
Inquiry into, § 157, p. 265 
Power to deal with, § 153, p. 255 
Income, 

Estate of ward, use for support and education, S 
62, p. 93 

Improvements in excess of, authority to make, § 
90 

Limiting expenditures to, § 88, p. 156 


Increase of estate, liability on guardian’s bond as to, 

§ 200, p. 358 

Indebitatus assumpsit, ward’s action of against 
guardian, settlement as condition precedent, § 169, 
p. 298 

Indemnity, surety on guardian’s bond, release of as 
affecting liability, § 209, p. 382 
Indians, natural guardian of minor allottee, trans¬ 
fers of property, § 79 

Individual interests of guardian in transaction,'§ 93, 
pp. 162-165 
Infants, 

Absolute right to select guardian, § 14 
Actions, authority to prosecute, § 176, p. 315 
Appeals by, order appointing guardian, § 28, p. 
50 

Application for appointment of guardian by, no¬ 
tice to parents, § 23, p. 40 
Eligibility to act as guardian, § 18, p. 31 
Estoppel, doctrine as applying to conduct of ward 
during minority, § 99 

Family meeting, selection of guardian by, § 15 
Guardianship as continuing during nonage of 
ward, § 39 

Majority, generally, post 

Marriage of female ward to, termination of 
guardianship, § 43 

Notice, application for appointment of guardian 
for, § 23, p. 38 

Ratification of guardian’s unauthorized acts dur¬ 
ing minority, § 96, p. 170 
Selection of guardian, post 
Separate guardians for person and estate of, § 6 
Settlement with ward during minority, binding 
effect, § 159 

Inference, contracts by, binding effect, § 101, p. 182 
Injunction, 

Removal of guardian. Issuance pending proceed¬ 
ing, § 46, p. 76 

Sales under order of court, recordation of deed, 
§ 137, p. 223 

Inquiry, sales under order of court, purchaser’s duty 
of making, § 139, p. 231 
Insanity, 

Minor ward, continuing to act as guardian after 
majority, § 42 

Pai'ent, notice, application for appointment of 
guardian for infant, § 23, p. 39 
Insolvency of guardian. 

Accounting, necessity in case of, § 144 
Parties to action on bond in case of, § 216, p. 
399 

Removal on ground of, § 45, p. 66 , 

Institution, appointment of guardian for child under 
care of, § 7 

Instructions, guardian’s right to apply to court for, i 
4 

Instructions to Jury in actions involving, § 181 
Insurance, 

Expenditures for, § 90 
Proceeds of, control, § 74, n. 29 
Interest, 

Accounting and settlement, aUowance on balance 
due guardian, § 161 

Bond of guardian, liability for, § 209, p. 381 
Expenditures by guardian, § 88, p. 156 
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Interest—Continued, 

Funds of estate, § 87, pp. 149-154 
Compound interest, § 87, p. 153 
Computation, § 87, p. 154 
Discretion of court, § 87, p. 150 
Liability of guardian, § 87, p. 149 
Kate, § 87, p. 152 
Simple interest, § 87, p. 153 
Time from which charged, § 87, p. 151 
Investments, liability on failure to keep funds 
invested, § 84, p. 134 

Interlocutory orders, sales under order of court, § 

118, p. 200 

Intermediate account. 

Failure to render, liability on bond, § 198, p. 
353 

Force and effect, § 166, p. 289 
Intermediate settlement, appeal from, § 158, p. 269 
Intervention, actions involving, § 176 
Inventory, 

Admissibility in action on guardian’s bond, § 218, 
p. 410 

Condusiveness against surety on guardian’s bond, 
§ 218, p. 412 

Default with respect to, removal of guardian, § 
45, p. 68 
Filing of, § 77 

Before appointment of guardian, § 29 
Investments, §§ 84, 85, pp. 133-146 

Accounting and settlement, credit for invested 
funds, § 161 

Approval of court, $ 85, p. 135 
Bank stock, § 84, p. 141, n. 11 
Bond of guardian, liability for losses on, g 198, 
p. 351 

Change in form of, § 84, p. 134 
Character of, § 84, p. 139 

Commissions of guardian, allowance in respect of, 

§ 162, p. 282 

Constitutional provisions, character of, g 84, p. 
140 

Construction of order of court directing, g 84, 
p. 136 

Delegation of responsibility as to, g 84, p. 139 
Deposit of funds. 

As investment, liability for loss, g 86, p. 148 
Awaiting, § 86, p. 146 
Depredation, liability. 

Bond, g 198, p. 392 
Guardian, § 84, p. 139, n. 94 
Diligence on part of guardian, g 84, p, 138 
Dii^osal of nonlegal property received as part 
of estate, § 84, p. 141 
Duty of guardian, g 84, p. 133 
Effect of order of court approving, g 84, p. 136 
Endowment policy, purchase of, g 84, p. 141, n. 
16 

Error of judgment, liability for loss, g 84, p. 139 
Failure to, 

Invest funds, 

Interest in case of, g 87, p. 160 
Liability on bond, g 198, p. 352 
Secure approval of court, effect, § 84, p. 137 
-Good faith, g 84, p. 134, n. 44; p. 138 
Guardian’s property, § 93, p. 164 
Individual Interest of guardian in obligation, g 84, 
P. 141 


Investments—Continued, 

Insurer of safety, guardian as, g 84, p. 139 
Interest, failure to, 

Invest, § 87, p. 152 
Keep funds invested, g 84, p. 134 
Jurisdiction of court, investments outside of, g 84, 
p. 141 

Law of domicile as controlling, g 2 
Loan of guardianship funds, g 85, pp. 143-146 
Losses, liability as dependent on, § 84, p. 139 
Majority of ward, impounding funds beyond, g 
84, p. 141 

Mandatory statutory requirements, g 84, p. 140, 
n. 2 

Maturity, security invested in, g 84, p. 141 
Name of guardian, propriety of, g 84, p. 134 
Negligence, liability, g 84, p. 138 
Nonlegal property received as part of estate, dis¬ 
posal of, g 84, p. 141 

Nonproductive real estate, purchase of, g 84, p. 
143 

Notice, proceedings to obtain approval of, g 84, p. 
135 

Operation of order of court directing, g 84, p. 136 
Order of court, necessity of, g 84, p. 135 
Personal representative of deceased guardian, g 
104 

Protection of guardian, order of court directing or 
approving, g 84, p: 137 

Prudence on part of guardian, g 84, p. 138 
Ratification, g 96, p. 170 

Prior purchase of real estate, g 84, p. 142 
Real property. 

Loan of guardianship funds on, g 85, p. 145 
Purchase of as, g 84, p. 142 
Reinvestment, g 84, p. 142 

Removal of guardian for improper investments, 
g 45, p. 67 

Sales under order of court for purpose of, special 
bond, g 121, p. 203 

Speculation, investment in, g 84, p. 141 
Statutory provisions. 

Character of, g 84, p. 140 
Compliance with, g 84, p. 134 
Surety on guardian’s bond, compelling lawful in¬ 
vestment, g 84, p. 140, n. 2 
Territorial jurisdiction of court, securities be¬ 
yond, g 84, p. 141 

Trade, power to Invest in, g 84, p. 141 
Unauthorized investments, liability, g 84, p. 140 
United States funded debt or bonds, g 84, p. 141, 
n. 14 

Verbal advice by judge, sufficiency as order, g 84, 
p. 136 

Void transactions, unauthorized purchase of real 
estate, g 84, p. 143 * 

Will, making in accordance with, g 84, p. 135 
Written order of court, necessity, g 84, p. 136 
Irregularities. Sales under order of court, post 
Issues, 

Accounting and settlement, proceedings for, g 154 
Opening or setting aside, g 167, p. 296 
Actions involving, § 179, p. 324 
Bond of guardian, action on, g 217, p. 406 
Removal of guardian, appeal from order of re¬ 
moval, g 46, p. 76 

Itemization, account of guardian, g 148 
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Joinder of causes, bond of guardian, action on, § 217, 
p. 402 

Joinder of parties, 

Actions involving, § 175, p. 318 
Bond of guardian, action on, § 216, p. 398 
Joint and several liability, bond of guardian, § 202, p. 
362 

Joint bond of guardian, 

Liability, § 202, p. 363 
Parties to action on, § 216, p. 308 
Joint guardians, powers and duties, § 194 
Joint or several judgment, bond of guardian, action 
on, § 219, p. 413 

Joint ownership, sale of property for purposes of dis¬ 
tributing proceeds, § 107 
Judges, 

Appointment as guardian, eligibility, § 18, p. 32 
Sales under order of court, purchase of property, 
§ 128 

Judgment or decree. 

See, also. Orders, post 

Accounting and settlement, proceeding for, § 157, 

p. 266 

Actions involving, § 182 
Appointment of guardian, § 26, p. 45 
Force and effect of, § 38 
Bond of guardian. 

Action on, § 219 
Gonclusiveness as to. 

Liability, § 205, p. 366 
Sureties, § 205, p. 370 
Discharge of surety, § 207, p. 379 
Discharge of guardian, $ 47 
Mortgages, approval or authorization, § 141, p. 240 
Removal of guardian, § 46, p. 74 
Revocation of guardianship, § 50, p. 82 
Sales under order of court, § 118, pp. 198-201 
Proceedings to set aside, § 137, p. 226 
Judicial appointment of guardian. Appointment of 
guardian, generally, ante 
Judicial sales, ratification, § 135 
Jurisdiction, 

Accounting and settlement. 

Appeal, § 158, p. 268 

Opening or setting aside, § 167, p. 291 
Proceedings for, § 153, *pp. 253-257 
Want of, § 166, p. 288 
Actions involving, § 173 
Appointment of guardian, ante 
Bond of guardian, action on, § 212 
Removal of guardian, § 46, p. 70 
Appeal, § 46, p. 74 

Revocation of appointment as guardian, § 50, p. 
81 

Sales under order of court, § 105 
Setting aside, § 137, p. 223 
Jury questions. 

Accounting and settlement, § 157, p. 265 
Actions involving, § 181 
Bond of guardian, action on, § 219 
Jury trial, appointment of guardian, proceedings for, 
§ 26, p. 45 

Juvenile courts, appointment of guardian. 

For ward of, § 7 
Jurisdiction, i 8 


loaches, 

Accounting and settlement. 

Opening or setting aside, § 167, p. 293 
Proceedings for, § 153, p. 256 
Actions involving, § 174 

Bond of guardian, defense of in action on, § 216, 
p. 396 

Revocation of appointment as guardian, § 50, 

82 

Law questions. 

Accounting and settlement, § 157, p. 265 
Actions Involving, § 181 
Leases, § 142, pp. 242-246 

Appeal from order granting leave to lease, § 142, 
p. 243 

Application for, § 142, p. 243 
Approval, § 142, pp. 242, 243 
Authority of guardian to execute, § 80, pp. 123- 
126 

Authorization, § 142, p. 242 
Collateral attack. 

On order authorizing, § 142, p. 243 
Validity against, § 142, p. 245 
Competitive bidding, § 142, p. 245 
Compliance with statute, § 142, p. 244^ 
Confirmation, § 142, p. 243 ^ 

Consideration, cancellation for inadequacy, § 142, 
p. 246 

Execution of, § 142, p. 242 
Form and requisites, § 80, p. 124 
Fraud, cancellation for, § 142, p. 246 
Inadequacy of consideration, cancellation for, § 
142, p. 246 

Minority, lease beyond, § 142, p. 244 
Modification, § 142, p. 246 
Nunc pro tunc order confirming, § 142, p. 244 
Operation and effect, § 142, pp. 244, 246 
Order authorizing, § 142, p. 243 
Proceedings for authorization, § 142, p. 243 
Ratification, § 142, p. 244 
Requisites, § 142, p. 244 
Statutory provisions, § 142, p. 242 
Confirmation, § 142, p. 243 
Vacating or setting aside, § 142, p. 246 
Validity, § 142, p. 244 

Voidable lease, extension beyond ward’s minority, 
§ 142, p. 244 
Leave of court. 

Actions by guardian in behalf of ward, § 170, p. 
300 

Bond of guardian, action on, § 213, p. 388 
Investment of funds, purchase of real estate, 9 
84, p. 143 

Legal services, allowance to guardian for, § 92 
Legal transactions, representing ward In, § 68 
Legislature, 

Power to prescribe forms of guardianship, § 3, 
P. 9 

Regulation of guardianship, § 4 
Letters of guardianship, 

Piling, § 37 

Foreign guardian, § 186 
Issuance as essential, § 37 

Registration, evidence of appointment, § 26, p. 48 
Liability, Bond of guardian, ante 
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Lien, 

Guardlan*s estate, ward as having, § 100, pp. 176- 
179 

Mortgage on property of ward, § 141, p. 239 
Power of guardian to create, § 81 
Sales under order of court, purchase money lien, 
§ 139, p. 235 
Limitation of actions, 

Accounting and settlement, § 153, p. 256 
Opening or setting aside, § 167, p. 293 
Actions involving, § 174 
Bond of guardian, actions on, § 215, p. 393 
Pleading of, § 217, p. 405 
Sales under order of court. 

Cure of defects by limitation statutes, S 135 
Setting aside, § 137, p. 223 
Litigation expenses, 

Allowance to guardian, § 92 
Bond of guardian, liability, § 209, p. 383 
Loans, 

Bond of guardian, liability for losses, § 198, p. 351 
Deposit of funds as, liability for loss, S 86, p. 148 
Guardian, 

Authority to authorize loan to, § 84, p. 137 
Not permitted to make to himself, § 93, p. 
163, n. 99 

Guardianship funds, § 85, pp. 143-146 
Ratification of unauthorized loans, § 96, p. 172 
Location of property, appointment of guardian, ju¬ 
risdiction as affected, § 11 
Loco parentis, 

Guardian of person as standing in, § 56, p. 87 
Support and maintenance, allowance to guardian 
standing in, § 62, p. 100 

Testamentary guardian, appointment by person 
standing in, § 13, p. 25 

Losses, 

Deposit of funds. 

Liability of guardian, § 86, p. 147 
Protection from, J 86, p. 147 
Investments, 

Court order protecting from, S 84, p. 137 
Liability of guardian as dependent on, g 84, 
p. 139 

Liability of guardian, g 76, p. 120 
Loan of guardianship funds without security, lia¬ 
bility, g 85, p. 144 

Sale of personalty by guardian, liability, g 82, p. 
132 

Mail, notice of application for appointment of guard¬ 
ian, g 23, p. 41, n. 14 

Maintenance. Support and education, generally, post 
Majority, 

Accounting on. 

Application of ward reaching, g 147 
Attainment by ward, g 143 
Action against guardian by ward attaining, g 169, 
p. 298 

Award, validity of contract with guardian as de¬ 
pendent on, g 95, p. 167 

Bond of guardian, action on by ward attaining, g 
216, p. 397 

Accounting as condition, g 213, p. 390 
Contracts, 

Binding on ward after attaining, validity, g 
101, p. 179 

By guardian with ward attaining, validity, g 
95, p. 168 


Majority—Continued, 

Discharge of guardian on ward attaining, g 47 
Election of remedies by ward attaining, g 170, p. 
307 

Enforcement of obligations by ward attaining, § 
170, p. 306 

Estoppel of ward attaining, g 99 
Gift by ward to guardian after attaining, validity, 
g 95. p. 170 

Investments impounding funds of ward beyond, § 
84. p. 141 

Laches on part of ward after attaining, effect, § 
174 

Liability on guardian’s bond after attainment of, 
g 200, p. 359 

Limitations as commencing to run, 

Against actions on guardian’s bond, g 215, p. 

394 

On attainment of, g 174 

Private settlement with ward attaining, validity, 
g 159 

Ratification of unauthorized acts of guardian on, 
g 96, p. 171 

Receipt by ward attaining, admissibility in ac¬ 
counting proceeding, g 156, p. 262 
Settlement with ward attaining, discharge of 
surety on guardian’s bond, g 208 
Support and education of ward after, allowance 
for, g 62, p. 104 

Termination of guardianship by, g 42 
Maladministration, bond of guardian, liability, g 198, 
p. 348 

Male ward, marriage as terminating guardianship, g 
43 

Malfeasance, forfeiture of right to compensation, g 164 
Management of estate, g 76, pp. 117-121 

Confilcting Interests of guardian, g 93, p. 162 
Contracts relating to, liability, g 101, p. 179 
Expenditures, g 88, pp. 154-157; g 91 
Law governing, g 2 

Undue profit or advantage to guardian, g 93, p. 
162 

Marriage, 

Discharge of guardian by marriage of ward, g 47 
Disparagement in consummating, § 67 
Limitations as to actions on guardian’s bond com¬ 
mencing on, g 215, p. 394 

Support and education of ward after, allowance 
for, g 62, p. 104 

Termination of guardianship by, g 43 

Liability on contract for support, g 172, p. 

310 

Married women as guardians, g 18, p. 31 
Maternal grandparent, appeal from order appointing 
guardian by, § 28, p. 50, n. 48 
Maternal relatives, appointment as guardian, pref¬ 
erences, g 18, p. 34 

Maturity, investments, securities invested, g 84, p. 141 
Mechanics’ liens, power of guardian to enter into 
contract creating, g 81 
Medical services. 

Contracts for, liability, g 101, p. 180, n. 61 
Expenditures by guardian for, propriety, g 62, p. 
103 

Expenses of last Illness of parent of ward, g 88, 
p. 155, n. 76 

Mental incapacity, removal of guardian, g 45, p. 66 
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Merger, guardian for, possession or control of ward’s 
estate, § 74 
Mineral leases, 

Authorization, § 142, p. 242 
Bond of guardian executing, § 142, p. 244 
Power of guardian to enter into, § 80, p. 124 
Minors. Infants, ante 

Misappropriations, compound interest recoverable 
against guardian, § 87, p. 154, n. 66 
Misconduct, 

Interest chargeable against guardian, § 87, p. 
153 

Removal of guardian, § 45, p. 67 
Misfeasance, removal of guardian, § 46, p. 69 
Mismanagement, 

Liability of guardian, § 76, p. 120 
Removal of guardian, § 45, p. 68 
Retiring guardian, liability for losses, § 195 
Revocation of appointment, § 49 
Misnomer, sales under order of court, § 122 
Idisrepresentatlons, accounting and settlement, open¬ 
ing or setting aside on ground of, § 167, p. 292 
Mistake, 

Forfeiture of right to compensation, § 164 
Sales under order of court, correction of, § 139, p. 
232 

Modification, 

Accounting and settlement, § 167, pp. 290-296 
Expenditures by guardian, § 88, p. 156 
Lease of ward’s property, § 142, p. 246 
Order appointing guardian, § 26, p. 47 
Sales under order of court, order of sale, § 118, 

p. 200 

Moot qi>estions, 

Accounting and settlement, § 157, p. 265 
Appointment of guardian, appeal, § 28, p. 48, n. 
33 

Morals, consideration in selection of guardian, § 17 
Mortgages, § 141, pp. 237-241 

Blanket mortgage, authority to execute, § 141, p. 
238 

Bond of guardian, operation as, § 197 
Collateral attack on judgment authorizing, § 141, 
p. 240 

Contents and execution of, § 141, p. 239 
Decree approving or authorizing, § 141, p. 240 
Deficiency on foreclosure, liability, § 141, p. 241 
Foreclosure, ante 

Guardian, securing ward’s claim by, § 100, p. 176 
Loan of guardianship funds secured by, § 86, p. 
145 

Nunc pro tunc order authorizing, § 141, p. 240 
Operation and effect, § 141, p. 239 
Order approving or authorizing, g 141, p. 240 
Parties to proceeding for order authorizing, § 141, 
p. 239 

Payment of, authority of guardian, § 88, p. 157 
Power of guardian to execute, g 141, p. 237 
Proceedings for, g 141, p. 239 
Property of tutor, indebtedness to ward as, g 100, 
p. 176 

Property or interest subject to, g 141, p. 238 
Purposes of, g 141, p. 238 

Real estate of ward, power of guardian to mort¬ 
gage, g 81 

Setting aside order authorizing, g 141, p. 240 
Vacating order authorizing, g 141, p. 240 


Mother, 

See, also. Parents, post 
Custody of minor ward, § 56, p. 90 
Earnings of minor ward, § 64 
Illegitimate child, 

Account on demand of, § 147 
Appointment of testamentary guardian by, g 
13, p. 25 

Nature, guardianship by, § 3, p. 10 

Purchase of property at guardian’s sale, § 128 

Services of child, g 64 

Suitability of guardian, evidence on issue, g 25 
Support and education, allowance for out of in¬ 
fant’s estate, § 62, p. 101 
Testamentary guardian, 

Appointment to exclusion of, g 13, p, 24 
Right to appoint, g 13, p. 24 

Motion, 

Accounting and settlement, opening or setting 
aside on, § 167, p. 291 

Revocation of letters of guardianship, proceeding 
by, g 60, p. 81 

Name in which guardian should sue, g 175, p. 816 
Nationality, appointment of guardian, jurisdiction as 
dependent on, g 9 
Natural guardian, 

Accounting, duty to account, g 146 

Actions by, g 176, p. 315, n. 78 

Bond, necessity, § 32 

Change of domicile of ward, g 59 

Control by court, g 4 

Custody of ward, g 56, p. 86 

Domicile of ward, change of, g 59 

Earnings of ward, right to, g 64 

Estate of ward, control, g 68 

Existence of as precluding general guardian^lp, 

§ 7 

Lease of ward’s land, g 80, p. 124 
Possession or control of property, g 74 
Removal, grounds for, g 45, p. 65 
Sales under order of court, application by, g 109 
Services of ward, g 64 
Natural guardianship. 

Common law, g 3, p. 10 
Guardianship by nature as, g 3, p. 11 
Illegitimate chUdren, g 3, p. 11 
Mother, abandonment of child by father, g 3, p. 
11 

Natural parent, custody of ward, preference over 
guardian, g 56, p. 86 
Natural tutors, g 3, p. 14 

Natural tutorship, father, declining or abdicating, g 
47 

Natural tutrix, remarriage, family meeting to deter¬ 
mine continuance of trust, g 43 
Nature of guardianship, g 1 
Necessaries, 

Allowance to guardian of amount expended for, g 
62, p. 103 

Guardian’s right to recover for necessaries fur¬ 
nished ward, g 170, p. 303 
Personal liability of guardian, g 101, p. 180; I 
171 

Necessary parties, actions, involving, g 176, p. 818 
Neglect of guardian, 

Compensation forfeited, g 164 
Removal, g 46, p. 67 
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Negligence, 

(Collection of assets, liability, § 78 
Guardian, estoppel of ward by reason of, § 99 
Investment of funds, liability for loss, § 84, p. 138 
Property of ward, failure to acquire possession, 
$ 74 

Retiring guardian, liability for losses, § 195 
New bond, guardian, 

Death of surety as requiring, § 40 
Discharge of surety by giving, § 207, p. 376 
New guardian. 

Acceptance of resignation, appointment as amount¬ 
ing to, § 47 

Actions by, § 170, p. 305 

Against predecessor, § 169, p. 299 
Selection by ward, § 63 
New security, bond of guardian, § 36 
New trial, accounting and settlement, review as requir¬ 
ing motion for, § 158, p. 270 

Newly discovered evidence, accounting and settlement, 
review based on, § 167, p. 292, n. 36 
Next friend. 

Accounting and settlement, proceeding by, § 154, 
p. 267 

Actions by, § 175, p. 315 

Actions involving guardian, etc., substitution for 
guardian, § 176 

Bond of guardian, action on by, § 216, p. 397 
Removal of guardian, proceeding by, § 46, p. 69 
Revocation of appointment as guardian, proceed¬ 
ing by, § 50, p. 81 

Sales under order of court, proceedings by, § 109 
Next of kin. 

Appointment of guardian, parties to proceeding 
for, § 22 

Nature, guardianship by, § 3, p. 10 
Nominal obligee, bond of guardian, action on, § 216, 
p. 397 

Nonfeasance, removal of guardian, § 46, p. 69 
Nonle^al securities, reinvestment of, § 84, p. 142 
Nonproductive real estate, investment of ward's funds 
in, §84, p. 143 
Nonresident guardian. 

Bond, accounting as condition precedent to action 
on, § 213, p. 389 

Properly, representing ward with respect to, § 68, 

«' n. 64 

Removal without notice, § 26, p. 72 
Nonresidents, 

Appointment as guardian, eligibility, § 18, p. 31 
Guardian’s bond, cost bond in action on, § 220 
Notice, 

Accounting and settlement, proceeding for, § 164, 
p. 258 

Appointment of guardian, § 30 
Proceedings for, § 23, pp. 37-41 
Bond of guardian. 

Condition precedent to action on, § 213, p. 388 
Discharge of surety, § 207, p. 378 
Custody of ward, petition for, § 57 
Foreign guardianship, proceedings for removal of 
property, § 188, p. 335 

Investments, proceedings to obtain approval of, § 
84, p. 135 

Removal of guardian, proceedings for, § 46, p. 71 
Revocation of appointment as guardian, 
Application for, § 50, p. 81 


Notice—Continued, 

Revocation of appointment as guardian—CJontin- 
ued. 

For failure to give, § 49 
Sales under order of court, § 123 
Application for, § 113 
Collateral attack for defects in, § 138 
Confirmation of, § 131, p. 213 
Successor guardian, appointment of, § 55 
To quit, infant landlord, validity, § 80, p. 124 
Nunc pro tunc oi*ders. 

Appointment of guardian, § 26, p. 46 
Leases, confirmation, § 142, p. 244 
Mortgages, authorization, § 141, p. 240 
Sales under order of court, validating, § 131, p. 212 
Nurture, guardian by. 

Custody of ward, § 56, p. 86 
Lease of ward’s land, § 80, p. 124 
Nurture, guardianship for, § 3, p. 10 
Oath, 

Account of guardian, § 148 

Foreign guardianship, sale of property through at¬ 
torney in fact, § 189 
Guardian, requirements, § 30 
Sales under order of court, guardian, § 119 
Objections, 

Accounting and settlement, § 165 
Sales under order of court, confirmation of, § 131. 
p. 213 

Obligee, bond of guardian, § 34, p. 66 
Officer of court. 

Election of guardian as, disqualification, § 54 
Guardian as, § 1 
Oil and gas leases. 

Authorization, § 142, p. 242 
Competitive bidding, § 142, p. 246 
Extension beyond ward’s minority, § 142, p. 245 
Power of guardian to enter into, § 80, p. 124 
Open account, deposit of funds on, liability for loss, § 
86, p. 149 

Open court, selection of guardian in, infant, § 14 
Operation and effect. 

Accounting and settlement, § 166, pp. 287-290 
Bond of guardian, discharge of surety. § 208 n 
379 

Lease of ward’s property, § 142, p. 246 
Sales under order of court, confirmation, § 133 
Orders, 

Appointment of guardian, proceeding for, § 26^ p. 
45 

Bond of guardian, ante 

Foreign guardianship, proceedings for removal of 
property, § 188, p. 336 
Leases, authoiization, § 142, p. 243 
Mortgages, approval or authorization, § 141, p. 
240 

Nunc pro tunc orders^ ante 
Removal of guardian, § 46. p. 74 
Revocation of guardianship, § 50, p. 82 
Sales under order of court, post 
Ordinary, appointment of guardian, jurisdiction, § 8 
Original security, loan of guardianship funds on, § 8i5, 
p. 144 
Parents, 

See, also, Infants; Father; Mother, ante 
Appointment as guardian, 

Preference, § 18, p. 32 
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Parents—Continued, 

Appointment as guardian—Continued, 

Waiver of right, § 19 

Appointment of guardian for child as affecting 
relations between parent and child, § 38 
Earnings of minor ward, right to, § 64 
Existence of as precluding general guardianship 
for infant, § 7 

Medical expenses during last illness, payment out 
of ward’s estate, § 88, p. 11)5, n. 76 
Nature, guardianship by, § 3, p. 10 
Notice, application for appointment of guardian, § 
23, p. 30 

Services of minor ward, § 64 
Support and education. 

Allowance for from estate of ward, § 62, p. 101 
Use of ward’s estate when living, § 62, p. 104 
Unfitness as guardian, burden of proof, § 25 
Wishes of, consideration in selecting guardian, § 
17 

Partial accounting, force and effect, § 166, p. 289 
Partial removal of guardian, § 45, p. 66 
Parties, 

Accounting and settlement. 

Opening or setting aside, § 167, p. 293 
Proceedings for, § 154, p. 257 
Appeal, § 158, p. 270 

Actions involving guardian or ward, § 175, pp. 
314-320 

Amendments as to, § 176 

Foreign guardian, actions by, § 190 

Substitution, § 176 

Appointment of guardian, proceedings for, § 22 
Appeal, § 28, p. 50 

Bond of guardian, actions on, § 216, pp. 397-401 
Claim against estate, proceedings for allowance of, 
§ 103, n. 88 

Foreign guardianship, proceedings for removal of 
property, § 188, p. 335 

Mortgages, proceedings for order authorizing, § 
141, p. 239 

Removal of guardian, proceedings for, § 46, p. 69 
Appeal, § 46, p. 75 

Revocation of appointment, proceeding for, $ 50, 
p. 80 

Sales under order of court, proceedings for, § 111 
Setting aside, § 137, p. 223 
Partition, 

Autliorlty of guardian to, 

Act with reference to, § 83 
Consent to judgment entered, § 71 
Bond of guardian, liability for proceeds of sale on, 
§ 201 

Guardian’s right to sue for in behalf of ward, § 
170, p. 301 

Name in which suit for is brought, f 175, p. 317 
Sale of interest in realty of ward for purpose of, 
§ 82, p. 130, n. 98 

Partnership, authority to act as guardian, § 18, p. 31 
Past defaults, substituted bond of guardian as cover¬ 
ing, § 198, p. 355 

Paternal relatives, appointment as guardian, prefer¬ 
ences, § 18, p. 34 
Payment, 

Bond of guardian, liability in respect of, § 198, p. 
352 

Obligations, medium of, § 78 


Payment—Continued, 

Sales under order of court, § 126 
Tender of, § 139, p. 234 

Penalty, 

Accounting, failure to account, § 145 
Bond of guardian, 

Amount of liability as limited to, § 209, 

380 

Recital as to amount of, § 34, p. 66 
Statutory provisions, § 209, p. 383. 

Pension of ward, bond of guardian as required to 
cover amount of, § 34, p. 57 
Performance, 

Bond of guardian, plea of in action on bond, § 217, 
p.405 

Sales under order of court, purchaser, § 139, p. 
234 

Perishable property, guardian’s power of sale, § 82, p. 
131 

Permanent guardian, preferences, ancillary guardian, 
§ 191 
Person, 

Guardian of, 

Authority, § 3, p. 12 
Control over property, § 68 
Marriage as terminating guardianship of, § 43 
Personal care, management of estate of ward, § 76, p. 
119 

Personal Injuries, ward, guardian’s right to maintain 
action, § 170, p. 304. 

Personal judgment, actions Involving, § 182 
Personal liability, guardian, 

Contracts with third person, § 101, p. 180 
Necessaries furnished ward, f 171 
Personal property, 

Exchange of, power of guardian, § 82, p. 132 
Foreign guardianship, rights in respect of, § 188, 
p. 333 

Guardian’s right to maintain action to protect 
Ward’s rights in, § 170, p. 302 
Mortgage or pledge of, power of guardian, g 81 
Possession and control, § 74 
Sale, power of guardian, § 82, p. 131 
Personal representatives. Executors and administra¬ 
tors, ante 
Petition, 

Actions involving, g 179, p. 322. 

Appointment of guardian, ante 
Bond of guardian. 

Action on, § 217, p. 401 
Discharge of surety, § 207, p. 378 
Custody of ward, proceedings for, g 67 
Removal of guardian, proceedings by, § 46, p. 
70 

Resignation of guardian, g 47 
Revocation of letters of guardianship, proceeding 
commenced by, g 50, p. 81 
j Sales under order of court, post 
Physical disability, 

Appointment of guardian on ground of, § 7 
Removal of guardian, g 45, p. 66 
Place, sales under order of court, g 124 

Specification in order of sale, g 118, p. 190 
Plaintiffs, 

Actions involving, g 176, p. 315 
Bond of guardian, action on, g 216, p. 397 
Plea, bond of guardian, action on, g 217, p. 404 
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Pleadings, 

Accounting and settlement, 

Opening or setting aside, § 167, p. 294 
Proceedings for, § 154, p. 259. 

Actions involving, § 179, pp. 322-325 
Bond of guardian, action on, § 217, pp. 401-407 
Judgment on pleadings, § 219 
Foreign guardian, actions by, § 190 
Removal of guardian, proceedings for, § 46, p. 72 
Revocation of appointment as guardian, § 50, p. 81 
Sales under order of court, setting aside, § 137, 
p. 224 

Pledges, power of gruardian to pledge ward’s personal¬ 
ty. § 81 

Possession of property, § 74 

Actions for, name in which brought, § 175, p. 
317 

Foreign guardian, proceedings to obtain, § 188, 
p. 335 

Guardianship as involving, § 1 
Liability on bond for failure to take, § 198, p. 
349 

Nature, guardian by, § 3, p. 12 
Successor guardian, § 195 

Posting, notice, application for sale of property, g 
113 

Potential creditor, accounting on demand by, § 147, 
n. 57 

Poverty, removal of guardian because of, § 45, p. 
66 

Power of attorney, guardian’s right to grant on be¬ 
half of infant, § 68, n. 70 

Powers and duties of guandian, law governing, § 
2 

Preferences, appointment of guardian, ancillary 
guardian, § 191 

Preferred claim, guardian’s estate, ward as having, § 
100, pp. 176-179 
Premature action. 

Bond of guardian, § 215, p. 393 
Effect, § 174 

Premiums, bond of guardian, allowance as credit to 
surety, g 210 

Present enjoyment, absolute estate of, sale under or¬ 
der of court, § 106 
Presentation of claims, § 103 
Preservation of estate. 

Contracts for, liability, § 101, p. 180 
Mortgaging property for purpose of, g 141, p. 
239 

Presumptions, 

Accounting and settlement, ante 
Actions involving, § 180 
Appointment of guardian, 

Collateral attack, § 38 
Proceeding for, § 25 
Bond of guardian. 

Action on, g 218, p. 408 
Giving of, g 36 

Gift by ward to guardian, validity, g 96, p. 170 
Lease of premises of ward, validity, g 80, p. 
124 

Letters of guardianship, g 37 
Order or decree appointing guardian, g 26, p. 
46 

Revocation of guardianship, appeal from order 
Involving, g 50, p. 83 


Presumptions—Continued, 

Sales under order of court, 

Collateral attack, g 138, n. 43 
Oath of guardian, § 119 
Power to make, § 105, n. 13 
Review of order, g 118, p. 201, n. 89 
Setting aside, § 137, p. 225 
Prima facie evidence. 

Accounting and settlement, annual or partial ac¬ 
count, § 166, p. 290 
Final settlement as, § 205, p. 368 
Primary liability, bond of guardian, g 202, p. 362 
Principal of wand’s estate, 

Expenditures out of, g 88, p. 156 
Support or education, use for, g 62, p. 94 
Prior defalcations, liability on guardian’s bond, g 196, 
p. 354 

Private accounting and settlement, § 169 
Private agreement, sale of property, effect, g 129 
Private sale. Sales under order of court, post 
Privilege, estate of guardian, ward as having, g 100, 
pp. 176-179 
Probate courts. 

Accounting and settlement, Jurisdiction, g 153, p- 
253 

Appointment of guardian, jurisdiction, § 8 
Bond of guardian, 

Discharge of surety on, g 207, p. 376 
Jurisdiction of actions on, g 212 
Claims, allowance of, § 103 
Jurisdiction, actions involving, § 173 
Removal of guardian, jurisdiction, g 46, p. 71 
Sale of property, 

Jurisdiction to order, § 105 
Records of, § 110 

Services rendered guardian by ward, determizta- 
tlon of allowance for, § 64 
Supervision of guardianship, g 4 
Support and education. 

Authorizing indebtedness for, § 63 
Fixing allowances for, g 62, p. 105 
Probate judge, bond of guardian, party to action on, 
g 216, p. 401 
Proceedings, 

Accounting and settlement, ante 
Appointment of guardian, ante 
Bond of guardian, discharge of surety, g 207, p. 
377 

Custody of ward, securing or protecting, § 57 
Investments, approval of court, g 84, p. 135 
Leases, authorizing, § 142, p. 243 
Mortgage of property, § 141, p. 239 
New bond, compelling giving of, § 35 
Removal of guardian, § 46, pp. 69-76 
Resignation of guardian, g 47 
Revocation of appointment, § 50, pp. 80-83 
Sales under order of court, post 
Process, 

Accounting and settlement, proceedings for, g 154, 
p. 258 

Actions involving, § 177 
Waiver of, § 177 

Appointment of guardian, proceedings for, g 23, 
pp. 37-41 

Professional services, personal liability of guardian 
for services rendered ward, g 171 
Profits. Bents and profits, post 
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Proof, 

Accounting and settlement, proceedings for, § 154 
Actions involving, § 179, p. 324 
Bond of guardian, action on, § 217, p. 106 
Foreign guardians, actions by, § 190 
Proper parties, actions involving, § 175, p. 320 
Property, 

Authority of general guardian over, § 68 
Bond as condition precedent to possession and 
control of property of ward, § §2 
Exchange, f 82, pp. 128-133 
Fiduciary relationship with respect to, § 68 
Foreign guardianship, rights in respect of prop- | 
erty of ward, § 188, pp. 332-336 
Location of. Jurisdiction to appoint guardian as 
affected, § 11 
Personal property, ante 
Possession and control, § 74 
Purchase of property, post 
Real property, post 
Sale of property, post 
Sales under order of court, post 
Title to, § 75 

Transfers of, §§ 79-83, pp. 123-133 
Tinst relationship with respect to, § 68 
Vested interest of guardian, § 75 
Protection of, 

Estate, appointment of guardian for, § 6 
Ward, duty of guardian, § 58 
Prudence, 

Expenditures by guardian, § 88, p. 154 
Investment of ward’s funds, $ 84, p. 138 
Loan of guardianship funds, § 85, p. 144 
Sale of personalty of wand, lequirements, § 82, p. 
132 

Public administrator, appointment as guardian, § 18, 
p. 35 

Public agency, appointment of guardian for child un¬ 
der care of, § 7 
Public guardian, i 3, p. 12 

Good faith, § 76, p, 118, n. 53 
Liability on bond when acting as, § 198, p. 350 
Revocation of authority, appeal from order In¬ 
volving, S 50, p. 83, n. 29 
Public sale, sales under order of court, § 125 
Publication, 

Notice of, 

Application for appointment of guardian, § 
23, p. 41 

Sale of property, § 123 
Service, 

Accounting and settlement, proceeding for, S 
154, p. 258 

Notice of application for sale of property, § 
113 

Purchase money, s^es under order of court, lien for, 
§ 139, p. 235 
Purchase of property. 

See, also, Sale of property, post 
Funds of ward, title as Impressed with trust, § 
93, p. 164 

Guardian, contract involving after attaining ma¬ 
jority, § 95, p. 169 

Ratification of imauthoriBed purchase, § 96, p. 
170 


Purchase of property—Continued, 

Rights and liabilities of purchasers at sale by 
guardian, § 82, p. 129 
Personal property, § 82, p. 131 
Sales under order of court, § 139, pp. 229-235 

Purpose, 

Appointment of guardian, § 6 
Sales under order of court, § 107 
Petition required to show, § 115 
Qualification of guardian. 

Admissibility of evidence as to in action on bond, 

§ 218, p. 410 
Bond, necessity, § 32 

See, also. Bond of guardian, generally, ante 
Joint guardian, § 194 

Quasi guardians, accounting and settlement, § 146 
Credits allowed, § 161 

Quo warranto, removal of guardian, § 46, p. 70 
Rate of interest, funds of estate, g 87, p. 152 
Ratification, 

Accounting and settlement, informal settlement 
with ward, g 159 

Contract between guardian and ward, § 95, p. 168 
Investments, purchase of real estate as, g 84, p. 
142 

Lease of ward’s property, g 142, p. 244 
Purchase of real estate with funds of ward, g 84, 
p. 143 

Sales under order of court, g 135 
Unauthorized acts, 

Authority of guardian, g 73 
Guardian’s acts, g 96^ pp. 170-173 
Void appointment of guardian for minor ward, 
g 38, n. 24 

Real party in interest, bond of guardian, action in 
name of, g 216, p. 397 
Real property. 

Actions by guardian with respect to, § 170, p. 
300 

Exchange of, power of guardian, g 82, p 132 
Foreign guardianship, rights in respect of, g 188, 
p. 333 

Investment of ward’s funds in, g 84, p. 142 
Loan of guardianship funds on, g 85, p. 145 
Mortgage of, power of guardian, g 81 
Possession and control, g 74 
Sale or exchange of, g 82, pp. 128-133 
See, also, Sale of property; Sales under or¬ 
der of court, generally, post 
Reasonable notice, proceedings for appointment of 
guardian, g 23, p. 41 
Receipt, 

Accounting and settlement, admissibility in pro¬ 
ceedings for, g 156, p. 262 

Ratification of guardian’s unauthorized acts by 
giving, g 96, p. 172 

Receipts and disbursements, commissions on amount 
of, g 162, p. 279 
Recitals, 

Bond of guardian, estoppel to deny, g 206 
Letters of guardianship, § 37 
Sales under order of court, deeds, g 134 
Recordation, 

Appointment of guardian, order appointing, g 26, 
p. 47 

Sales under order of court. 

Order confirming, g 131, p. 212 
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Becordatlon—Continued, 

Sales under order of court—Continued, 

Order for, § 118, p. 200 
Redemption, 

Foreclosure sale of property of ward, purchase by 
guardian as, § 93, p 164 
Sales under order of court, § 136 
Reduction, bond of guardian, power of court, § 197, 
p. 347, n. 99 
Reference, 

Accounting, proceeding for, § 157. p. 265 
Bond of guardian, sufladency of sureties, 8 34, 
p. 67 

Sales under order of court, § 120 
Refunds, 

Sales under order of court, void sales, § 140 
Setting aside sale of property of ward, § 139, p. 
233 

Registration, letters of guardianship, evidence of ap¬ 
pointment, 8 26, p. 48 

Rehearing, accounting and settlement, proceedings 
for, § 157. p. 266 
Reimbursement, 

Expenditures by guardian, § 88, p. 154 
Support and maintenance of ward, § 62, p. 97 
Reinstatement, revocation of guardianship, § 62 
Reinvestment, sales under order of court for, § 107 
Special bond, § 121, p. 203 
Relation back. 

Bond of guardian, § 198, p. 354 
Sales under order of court, ratification of, § 136 
Relationship, petition for guardianship of infant as 
required to show, § 24 
Relatives, 

Appointment as guardian, preferential right, 8 18, 
p« 33 

Notice, application for appointment of guardian 
for infant, 8 23, p. 40 

Removal of guardian, proceeding by, 8 46, p. 69 
Wishes of, consideration in selecting guardian, 

§ 17 

Relators, bond of guardian, action on, 8 216, p. 397 
Release, 

Accounting, relief from duty, 8 144 
Authority of guardian to execute, 8 68, n. 64; 8 
73 

Cosurety on guardian’s bond, discharge from lia¬ 
bility by, 8 207, p. 374 

Discharge of surety on guardian’s bond by, § 207 
p. 374 ; 8 208 

Judgment in action Involving, 8 182 
Personal representative of deceased guardian, au¬ 
thority respecting, 8 104 
Religious beliefs. 

Custody of ward, consideration in determining S 

66. p 88 

Regulation of religious instruction of infant 
wards, 8 60 

Removal of guardian for dlfPerences of, 8 45, p. 
67 

Revocation of appointment of guardian because 
of, 8 49 

Selection of guardian, 8 17 

Remainder, sale of estate in under order of court, § 
106 

Remedies, bond of guardian, 88 211-220, pp 385-414 


Removal of guardian, 88 44-46, pp 65-76 
Accounting, 8 143 

Amendment of petition for, 8 46, p. 72 
On appeal, 8 46, p. 74 

Appointing court, proceeding on own motion, 
46, p 69 

Attorney’s fees, allowance in proceeding for, 8 46, 
p 76 

Bond, appeal, 8 46, p. 74 
Bond of guardian. 

Condition precedent to action on, 8 213, p. 
391 

Insufficiency of security, 8 45, p. 66 
Liability for funds received after, 8 200, p 
358 

Limitations as commencing to run against a(s 
tions on, 8 215, p 395 
Parties to action on, 8 216, p. 398 
Burden of proof, § 46, p. 72 
Chancery, Jurisdiction of pi-oceeding, 8 46, p 71 
Circumstantial evidence, proof by, § 46, p 72 
Condition precedent to action on bond, 8 213, p. 
391 

Costs of proceeding for, 8 46, p 76 
Defenses in proceeding for, 8 46, p. 70 
Desires of minor, consideration in proceeding for, 
8 46. p 73 

Deteiminatlon of cause on appeal involving, f 
46, p. 75 

Direct proceeding for as essential, 8 46, p 69 
Discretion of court, § 46, p. 73 

Interference with on appeal, 8 46, p 75 
Dismissal of cause on appeal, 8 46, p 75 
Disparagement as ground of, 8 67 
Disposition of cause on appeal, 8 46, p. 76 
Evidence in proceeding for, 8 46, p 72 
Exceptions, review of order as requiring, 8 46, p. 
74 

Final accounts, liability as ceasing on approval 
of. 8 166, p 288 

Form of proceedings for, 8 46, p. 69 
Good cause as essential, 8 45, p 65 
Grounds for, 8 45, pp. 65-69 
Injunction pending proceedings for, 8 46, p 76 
Issues on appeal from decree of removal, 8 46, 
p 75 

Jurisdiction of proceeding for, 8 46, p 70 
Appeal, 8 46, p. 74 

Liability on bond for funds received after, § 200 
p. 358 

Limitations as commencing to run against action 
on bond from, 8 215, p 395 
Alotion to review, application for removal as 
amounting to, 8 28, p. 50 
Nature of proceedings for, f 46, p. 69 
Next friend of infant, proceeding by, 8 46, p 69 
Notice of proceedings for, 8 46, p. 71 
Order or decree, 8 46, p 74 
Partial removal, 8 25, p. 66 
Particular grounds for, 8 45, p 66 
Parties, 

Proceeding for, 8 46, p 69 
Review of order, 8 46, p 75 
Petition, commencement of proceedings by, 8 46 
p 70 

Pleadings, 8 46, p 72 

Probate courts, jurisdiction, 8 46, p 71 
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Removal of guardian-'^ontinued, 

Proceeding for, § 46, pp. 60-76 
Quo warranto, availability for, § 46, p. 70 
Review, § 46, p. 74 
Right of removal, § 44 

Self-executing nature of order of removal, § 46, p. 
74 

Special proceeding for, § 46, p. 70 
Testamentary guardian, § 44 
Cause for, § 45, p. 66 
Time for application, § 46, p. 70 
Trial in proceeding for, § 46, p. 73 
Vacation of office as resulting, § 45, p. 60 
Waiver, jurisdiction of proceeding, § 46, p. 71 
Removal of property. 

Foreign guardian, § 188, p. 334 
Foreign guardianship, proceedings for, § 188, p. 
335 

Renewal bond, guardian, liability on, § 108, p. 356 
Primary liability, § 202, p. 364 
Rents and profits, 

Accounting for rents received for use of ward’s 
realty, § 160, n. 12 
Ancillary guardian, right to, § 101 
Bond of guardian as covering, § 200, p. 358 
Guardian’s right to maintain action for, § 170, p. 
301 

Real estate of ward, control over, § 74 
Sales under order of court, recovery of on set¬ 
ting aside of sale, § 130, p. 234 

Repairs, 

Expenditures for, § 00 

Sales under order of court to obtain means to 
pay for, § 107 

Replication, bond of guardian, action on, S 217, p. 

485 

Reports, 

Bond of guardian, conclusiveness on sureties, } 
205, p. 367 

Default of guardian with respect to, removal fof, 
§ 45, p. 68 

Sales under order of court, § 130 
Commissioners, $ 120 
Time for, § 143 

Resale, sales under order of court, § 131, p. 211 
Ordering, § 132 

Rescission, contract for sale of property of ward, § 
137, p. 222 


Residence, 

See, also, Domicile, ante 

Appointment of guardian, jurisdiction as depend¬ 
ent on, § 10 

Change of by guardian of person, f 59 
Infants, appointment of guardian for purpose 
of transferring, § 6 

Jurisdictional purposes, evidence on issue of, § 25 
Petition for guardianship, showing as to, § 24 
Removal of guardian on moving residence from 
state, § 45, p. 68 

Revocation of appointment of guardian on change 


of, § 49 

Sales under order of court, petition showing, § 


115 


Resignation of guardian, § 47 

Attempt to revive as ground for removal, § 45, p. 
66 

Discharge of surety on bond by, § 207, p. 374 


Res judicata, discharge of guardian, judgment or or¬ 
der for, § 47 

Restatement, account of guardian. 

Limitations applicable, § 167, p. 294 
Ordering of, § 167, p. 291 

Restoration, bond of guardian, condition precedent to 
action on, § 213, p. 388 

Resulting trust, investment in name of guardian as 
creating, § 84, p. 134, n. 46 

Retiring guardian, rights, duties, and liabilities, § 195 
Retrospective operation, bond of guardian, § 198, p. 
354 

Return, sales under order of court, S 130 
Reversionary interest. 

Mortgaging, § 141, p. 238 
Sale under order of court, § 106 
Review. Appeal and error, ante 
Revocation of ancillary guardianship, § 191 
Revocation of appointment, §§ 48-62, pp. 78-84 
Accounting, § 51 
Arbitrary revocation, § 50, p. 80 
Burden of proof, § 50, p. 82 
Concealment as ground, § 49 
Costs, § 50, p. 83 
Counsel fees, § 50, p. 83 

Courts, proceeding on own motion, § 50, p. 80 
Defenses, § 50, p. 80 

Determination of proceeding for, § 50, p. 82 
Discharge of surety by, § 207, p. 374 
Dismissal of petition for, § 50, p. 82 
Disposition of property on, § 51 
Evidence in proceeding for, § 50, p. 82 
Fraud as ground, § 49 
Grounds for, § 49 

Hearing, proceeding for, § 50, p. 82 

Interests of ward preventing, § 48 

Judgment of, § 50, p. 82 

Jurisdiction of proceeding for, § 50, p. 81 

Laches as barring, § 50, p. 82 

Motion, proceeding by, § 50, p. 81 

Notice of. 

Application, § 50, p. 81 

Proceedings for appointment, failure to give, 

§ 49 

Order of revocation, § 50, p. 82 
Parties to proceeding for, § 50, p. 80 
Persons who may bring proceedings for, § 50, p. 
80 

Petition for, § 50, p. 81 
Pleading, § 50, p. 81 
Power of court, § 48 
Presumptions, review, § 50, p. 83 
Proceedings for, § 50 

Public guardian, appeal, § 50, p. 83, n. 29 
Reinstatement, § 52 
Review, § 50, p. 83 

Selection of new guardian by ward attaining 
proper age, § 53 
Statutory provisions, post 
Supersedeas, appeal operating as, | 50, p. 83 
Right of way, grant over ward’s land, construction 
as lease, § 80, p. 125 

Road improvements, representing estate of ward in 
respect of, § 68, n. 64 

Royalties, support and education, use for, § 62, p. 94, 
n. 94 
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Sale of property, § 82, pp. 128-133 

See, also. Purchase of property, ante 
Bond, action on, pleading, § 217, p. 402 
Bond of guardian. 

Estoppel In respect of, § 206 
Liability, 

As between general and special bonds, 
§ 203 

In respect of proceeds, § 201 
Foreign guardian, 

Oath of attorney making sale, S 189 
Operation and effect, § 189 
Proceedings for, § 189 
Rights in respect of, § 188, p. 334 
Order of court. Sales under order of court, post 
Power of guardian, § 82, pp. 128-133 
Purchase by guardian as permissible, § 93, p. 
164 

Sales under order of court, §§ 105-140, pp. 185-237 
Accounting as to proceeds, § 140 
Actual sale as essential, § 122 
Admissibility of evidence, setting aside, § 137, p. 
225 

Advance on bid, reopening in case of, § 132 
Advances, reimbursement for, § 107 
Adverse possession, purchase by party in, § 128 
Affidavits, proof of publication of notice, § 123 
After-acquired Interest as affected, § 139, p. 230 
Amendment, order of confirmation, § 131, p. 213 
Appeal and error, § 118, p. 200 
Appearance of infant, § 117 
Application, 

Allegations of, § 115 
(Contents of, § 115 

€ollateral attack for irregularities in, J 138 

Description of property, § 115 

Exhibits accompanying, § 115 

Formal requisites, § 115 

Hearing on, § 117 

Names of wards shown in, § 115 

Necessity for, § 112 

Necessity shown in, § 115 

Notice of, § 113 

Object of inquiry on, J 117 

Propriety of sale shown in, § 115 

Purpose of sale as required to be shown, § 115 

Requisites and sufficiency, § 115 

Of notice, § 113 

Residence of ward shown in, § 115 
Service of notice of, § 113 
Signature to, | 115 
Time of, § 114 
Verification, § 115 
Application of proceeds, § 140 
Appointment of guardian, collateral attache for 
defects in, § 138 
Appraisal of property, § 120 

Collateral attack for irregularities in, § 138 
Approval, § 131, p. 211 

Attack on, persons who may make, § 137, p, 223 

Auctioneers, employment of, § 127 

Best interests of ward, § 108 

Bids, § 122 

Bond of guardian, 

‘ Collateral attack tor defects In, S 138 
Estoppel in respect of, § 206 
Liability as to proceeds, § 201 


Sales under order of court—Continued, 

Bond of guardian—Continued, 

Recitals in order as to, § 118, p. 199 
Requisites and sufficiency, § 121, p, 204 
Special bond, § 121, pp. 202-205 
Liability on, § 199 
Bulk sales, § 122 
Burden of proof, § 117 

Setting aside, § 137, p. 225 
Cancellation of contract of sale, § 137, p. 222 
Cash payment, § 126 
Caveat emptor, § 139, p. 230 
Chambers, order by judge in, § 105 
Claims, payment, § 107 
Collateral attack, § 188 

Order of confirmation, § 133 
Collusion, 

Purchaser guilty of, § 139, p. 230 
Setting aside for, § 137, p. 221 
Commissioners, appointment, § 120 
Completion of, § 122 

Compelling, § 139, p. 234 
Compliance with statute, §§ 110, 122 
Compromise of claims, § 107 
Conclusiveness of order, § 118, p. 200 
Conditions, § 126 
Conduct of sale, §§ 122,127 
Confirmation, § 131, pp. 211-214 
Effect of refusal, § 132 
Operation and effect of, § 133 
Refusing or revoking, § 132 
Vacating order of, § 132 

Conflict between order of sale and order confirm¬ 
ing sale, § 184 
Conflicting interests, § 122 
Construction of, 

Deed, S 134 

Order of sale, § 118, p. 200 
Constructive fraud, collateral attack for, § 138, m 
45 

Constructive service, notice of application, § 113 
Contents of petition, § 115 
Contingent estates, § 106 
Contract, 

For sale, rescission or cancellation, § 137, p. 
222 

Resulting from offer, § 122 
Conveyance of property, § 134 
Compelling, § 139, p. 235 
Correction of mistake or error, § 139, p. 232 
Costs, setting aside, § 137, p. 227 
Covenants in deed, § 134 
Curing defects, § 135 

Custodianship of moneys arising from, § 14(V 
Damages, setting aside sale, § 137, p. 226 
Debts, payment of, § 107 
Deed to purchaser, § 134 
Defects and Irregularities, 

Ootiateral attack on ground of, { 138 
Curing of, § 135 

Confi](rmation as curing, § 133 
Effect, § 110 

Setting aside for, § 137, p. 221 
Waiver, § 135 

Defenses to action for price, § 172, p. 303 
Deferred payments, § 126 
Delegation of authority, § 127 
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Sales under order of court—Continued, 

Delivery of deed, § 134 
Description of property, 

Deed, § 134 

Order containing, § 118, p. 199 
Disapproval, § 131, p. 211 
Discretion of court, § 117 

Approval of, § 131, p. 211 
Bond of guardian, § 121, p. 202 
Distribution of proceeds, § 140 
Domicile of ward, effect, § 105 
Encumbrances, discharge of, 8 107 
Entry of order for, § 118, p. 200 
Equitable estoppel, purchaser’s title protected, 8 
139, p. 232 

Equitable title in purchaser, 8 134 
Equity, power to direct, 8 105 
Erroneous description in deed, rejection of, 8 
134 

Estoppel, 8 135 

Obligors on bond of guardian, 8 121> P> 205 
Evidence, 8 117 

Setting aside, 8 137, p. 225 
Exchange of land under power, 8 105 
Execution of deed, 8 134 
Exempt property, § 100 
Exhibits, application accompanied by, 8 115 
Existence of facts authorizing, order showing, 

8 118, p. 199 

Failure to file bond, effect, 8 121, p. 203 
Fairness, 8 122 

False description in deed, rejection of, 8 134 
Family meeting, necessity, 8 116 
Father, application by, 8 109 
Filing of order for, 8 118, P- 200 
Flaw in title as ground for refusing, 8 108, n. 91 
Foreign guardianship, 8 188, p. 334 
Proceedings for, 8 189 
Fraud, setting aside for, 8 137, p. 220 
Freeholders, appraisal by, 8 120 
Future estate or Interest, 8 106 
Good faith, 8 122 
Grounds for refusing order, 8 108 
Guardian, qualification to purchase, 8 128 
Guardian ad litem, parties to proceeding, 8 HI 
Hearing, 

Confirmation of, 8 131, p. 213 
Proceeding to obtain, 8 117 
Heirs of ward, attack on sale, 8 137, p. 223 
Homestead interest, 8 106 
Improvements, 

Payment for, 8 107 

Recovery for on setting aside, § 139, p. 234 

Inadequacy of price, 

Avoidance because of, 8 137, p. 222 
Collateral attack for, 8 138 
Refusal to confirm, 8 132 
Increased bid, reopening in case of, 8 132 
Injunction, recordation of deed, 8 137, p. 223 
Inquiry, purchaser’s duty of making, 8 139, p. 

231 

Interest subject to sale, 8 106 
Interests of ward, 8 108 
Interlocutory nature of order, 8 118, p. 200 
Investment purposes, special bond in case of, 8 
121, p. 203 

Joint ownership, distribution of proceeds, 8 107 
39 C.J.S.—76 1201 


Sales under order of court—Continued, 

Judge, purchase by, 8 128 

Judgment or decree, proceedings to set aside, 8 
137, p. 226 
Jurisdiction, 8 105 

Confirmation of, 8 131, p. 212 
Setting aside sale, 8 137, p. 223 
Lease as, 8 142 , p. 245 
Liability. 

As to proceeds, 8 140 
Of purchasers, § 139, pp. 229-235 
Lien for purchase money, 8 139, p. 235 
Limitation of actions, setting aside, § 137, p. 223 
Mandatory requirements, 8 119 
Misapplication of proceeds, 8 140 
Misnomer of infant in proceeding, 8 122 
Mistake, correction of, 8 139, p. 232 
Modification of order of sale, 8 118, p. 200 
Mother as qualified to purchase, § 128 
Natural guardian, application by, 8 109 
Nature of estate, § 106 
Necessity, 8 108 

Petition as required to show, 8 115 
Next friend, proceedings by, 8 109 
Notice, 

Application, § 113 

Collateral attack for defects in, 8 138 
Confirmation, 8 131, p. 213 
Sale, 8 123 

Nunc pro tunc order validating, 8 131, p. 212 
Oath required, 8 HO 
Object of inquiry on application, 8 117 
Objections to confirmation, § 131, p. 213 
Operation and effect of, 

Confirmation, 8 133 
Deeds, 8 134 
Order for, 8 H8, p. 200 
Order of sale, 8 118, pp. 198-201 

Collateral attack for irregularities in, 8 138 
Compliance with, 8 122 
Confirmation, 8 131, p. 213 
Parcels, 8 122 
Parties, proceedings to. 

Obtain, 8 HI 
Set aside, 8 137, p. 223 
Payment, 8 126 

Order of sale fixing terms, 8 118, p. 199 
Tender of as essential, 8 139, p. 234 
Performance by purchaser, 8 139, p. 234 
Persons, 

Authorized to conduct, 8 127 
Entitled to. 

Order, 8 109 
Purchase, 8 128 

Petition. Application, ante, this head 
Place of, 8 124 

Order required to specify, 8 118, p. 199 
Pleadings, setting aside, 8 137, p. 224 
Posting of notice, application, 8 H3 
Power to order sale, § 105 
Presumptions, ante 

Private agreement for sale, effect, 8 129 
Private sale, 88 122,126 

Confirmation, 8 131, p. 211 
Notice, § 123 
Return, 8 130 

Probate court, jurisdiction, 8 106 
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Sales under order of court—Continued, 

Proceedings to obtain, §§ 110-118, pp. 191-201 
Application, §§ 112-115, pp. 192-197 
Gonflnnation, § 131, p. 212 
Evidence, § 117 

Family meeting as essential, § 116 
Hearing, § 117 
Notice of application, § 113 
Order or decree, § 118, pp. 198-201 
Parties, § 111 
Vacation of, § 137, p. 222 
Proceeds, rights and liabilities, § 140 
Proof of publication of notice, § 123 
Property, 

Covered by deed, § 134 
Subject to sale, § 106 

Propriety as required to be shown in petition, 
§ 115 

Public sale, § 125 
Publication of notice, § 123 
Purchase money, lien for, § 139, p. 235 
Purchasers, § 128 

Liability as to application of proceeds, § 
140 

Rights and liabilities, § 139, pp. 220-235 
Purposes, § 107 

Petition as required to show, § 115 
Qualifications of appraiser, § 120 
Ratification, § 135 
Recitels in deed, § 134 
Reco^ation of order, § 118, p. 200 
Order of confirmation, § 131, p. 212 
Recovery of property on vacating sale, § 137, pp. 
220-227 

Redemption from, § 136 
Reference, § 120 
Refund, 

Setting aside of sale, § 139, p. 233 
Void sales, § 140 
Refusal to confirm, effect, § 132 
Reinvestment purposes, § 107 
Relation back, ratification, § 135 
Remainders, § 106 

Rents and profits, recovery on setting aside, § 
139, p. 234 

Reopening to bidders prior to confirmation, § 132 
Repairs, payment for, § 107 
Report of, § 130 

Commissioners, § 120 
Requisites of deed, § 134 
Resale, § 131, p. 211 
Order of, § 132 

Rescission of contract of sale, § 137, p. 222 > 

Restoration of property of ward, setting aside of 
sale, § 139, p. 233 
Return, § 130 
Reversionary estate, § 106 
Review, § 118, p. 200; § 131, p. 214 

Order respecting application of proceeds, i 
140 

Revocation of confirmation, § 132 
Rights and liabilities. 

As to proceeds, § 140 
Of purchaser, § 139, pp. 229-235 
Service of notice of application, § 113 
Setting aside, post 
Signature to application for, § 115 
Situs of proper^, § 105 


Sales under order of court—Continued, 

Special bond, § 121, pp. 202-205 
Special guardian, § 109 
Statutory provisions, post 
Stepfather as qualified to purchase, § 128 
Strict compliance with statute, § 122 
Subsequent purchasers, caveat emptor, § 139, 
p. 231 

Substantial compliance with statute, § 122 
Support and education, payment for, § 107 
Sureties on bond of guardian, § 121, p. 204 
Attack on, § 137, p. 223 

Taxes, refund of on setting aside, § 139, p. 233 
Temporaiy guardian, § 109 
Proceedings by, § 109 

Tender of payment, purchaser’s rights as de¬ 
pendent on, § 139, p. 234. 

Termination of guardianship, effect, § 105 
Terms, § 126 

Payment, order of sale fixing, § 118, p. 199 
Testamentary guardian, proceedings by, § 109 
Time of, § 124 

Application, § 114 
Confirmation, § 131, p. 212 
Execution of bond of guardian, § 121, p. 
205 

Report of sale, § 130 
Title of purchaser, § 139, p. 229 
Trial, proceedings to set aside, § 137, p. 226 
Trial de novo, review, § 131, p. 214 
Trust estate devised to ward, § 106 
Undivided interest of minor, § 106 
Vacation. Setting aside, post 
Venue, § 105 

Verification of petition, § 115 
Void sales. 

Avoidance, § 137, p. 221 
Proceeds, § 140 

Purchase by unqualified persons, § 128 
Ratification, § 135 
Refunds to purchasers, § 140 
Rights of purchasers, § 139, p. 231 
Waiver, irregularities, § 135 
Warranty of title, § 139, p. 230 
Will, restrictions in, § 106 
Withdrawal of bids, § 122 
Written application, necessity, § 115 
Satisfaction of Judgment, actions involving, § 182 
Savings banks, deposits of funds in, authority, § 86, 
p. 149 

Seal, bond of guardian, § 34, p. 55 
Second mortgages, loan of guardianship funds, § 85, p. 
145 

Security, loan of guardianship funds without, § 85, p. 
144 

Selection of guardian. 

Affections of infant, consideration of, § 17 
Conflict of interests, § 17 
Discretion of court, §§ 12,17 
Education, consideration of, § 17 
Eligibility for guardianship, § 18, pp. 3(K65 
Family meeting, § 15 

Financial situation, consideration of, § 17 
Infant, § 14 

Notice of proceedings, § 23, p. 38 
Revocation of prior appointment on, § 49 
Successor guardian, § 55 
Wishes of, consideration, § 17 
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Selection of guardian—Continued, 

Method of, §§ 12-15, pp. 23-28 
Morals, consideration, § 17 
New guardian, selection by ward, § 53 
Open court, selection by infant in, § 14 
Paramount consideration, § 17 
Religious considerations, § 17 
Statutory preferences, § 18, p. 30 
Welfare of child as primary consideration, § 
17 

Wishes of infant, parents, or relatives, considera- 
tion, i 17 

Self-executing orders, removal of guardian, § 46, p. 74 
Separate accounts, several wards, § 148 
Separate guardianship, person and estate, § 6 
Single order respecting, § 26, p. 46 
Servants, authority of guardian to employ, § 76, p. 
110 

Service of. 

Notice of application for sale under order of 
court, § 113 

Process, actions involving, § 177 
Services, 

Claim of guardian for, allowance, § 103 
Compensation of guardian for, § 162, p. 279 
Management of estate, expenditures for, § 91 
Ward’s, 

Household of guardian, allowance for, § 
64 

Right to, § 64 
Set-olT and counterclaim. 

Actions involving, § 172, p. 311 
Bond of guardian, action on, § 210 
Services rendered by ward against cost of main¬ 
tenance, § 64 

Support and education, earnings of ward, $ 62, p. 
98, n* 39 
Setting aside, 

Accounting and settlement, S 107, pp. 290-296 
Private settlement, § 159 
Discharge of guardian, § 47 
Family meeting, selection of guardian by, § 15 
Lease of ward’s property, § 142, p. 246 
Mortgages, order authorizing, § 141, p. 240 
Resignation of guardian, acceptance of, § 47 
Sales under order of court, § 131, p. 211; § 137, 
pp. 220-227 

Liability for reimbursement of purchaser, § 
199 

Order for, § 118, p. 200 
Order of confirmation, $ 132 
Refund, § 139, p. 233 
Settlement, 

Accounting and settlement, ante 
Compromise and settlement, ante 
Several bond„ guardian, parties to action on, § 216, 
p. 398 

Several fiduciary relations, guardians acting in, § 
196 

Several guardianships, consolidation, g 20 
Several liability, bond of guardian, g 204 
Several obligors, bond of guardian, release of one as 
release of all, g 204, p. 375 
Several wards. 

Accounts, separate accounts for, § 148 
Single bond for benefit of, g 34, p. 56 
Signature, sales under order of court, application for, 
gll5 


Silence, guardian, estoppel of ward by, g 99 
Simple interest, liabUity of guardian, g 87, p. 154 
Single bond, benefit of several wards, g 34, p. 66 
Situs of property. 

Appointment of guardian, jurisdiction as affected, 
§ 11 

Sales under order of court, § 106 
Socage, guardianship in, g 3, p. 10 

Actions maintainable by guardian, g 170, p. 301 
Custody of ward, g 56, p. 87 
Lease of lands of ward, g 80, p, 124 
Possession of property, g 74 
Selection of another guardian by ward attaining 
proper age, g 53 

Spanish law, guardianship in, g 1 
Special bond. 

Guardian, 

Discharge of surety by giving, g 207, p. 
375 

Special sale bond. 

Discharge of surety, g 207, p. 373 
Liability, § 199 

Amount of, g 209, p. 382 
As against general bond, g 203 
Sale of property. 

Estoppel to deny liability, g 206 
Sales under order of court, g 121, pp. 202- 
205 

Special guardian. 

Accounting, duty to account, g 146 
Appointment, Jurisdiction, g 8 
Nature of relationship, g 3, p. 13 
Sales under order of court, g 109 
Special proceedings. 

Accounting and settlement, g 152 
Appointment of guardian, g 21 
Removal of guardian, g 46, p. 70 
Special tutor ad hoc, power to appoint, g 8, n. 85 
Speculation, 

Funds of ward, removal of guardian, g 45, p. 67 
Investment of ward’s property in g 84, p. 141 
Standing timber, sale of, power of guardian, g 82, p. 
128, n. 75 

States, change of domicile of ward to another state, § 
59 

StatutoiT guardian, change of domicile of ward, g 
59 

Statutory provisions, 

Accounting and settlement, 

Appeal, g 158, p. 268 
Compliance with statute, g 148 
Costs and expenses, g 165 
Limitations, § 153, p. 256 
Penalties for failure to account, g 145 
Persons who may require, g 147 
Proceedings for, g 151 
Review, g 167, p. 292 

Actions by guardian against third person, g 170, 
p. 300 

Actions involving. 

Jurisdiction, g 173 
Parties, g 175, p. 314 
Time of bringing, g 174 
Aliens, appointment as guardian, g 18, p. 31 
Amount of compensation of guardian, g 162, p. 
280 

Ancillary guardianship, g 191 


1203 



INDEX TO GUABDIAN AND WARD 


Statutory provisions—Continued, 

Appointment of guardian, § 3, p. 12 

Appeal from decision involving, § 28, p. 

50 

Application for, § 24 
Jurisdiction, § 8 
Notice, § 23, p. 38 
Order, § 26, p. 45 
Proceedings for, § 21 
Bond of guardian, § 32 
Amount of. 

Liability, § 209, p. 383 
Penalty, § 34, p. 56 
Construction with reference to, § 197 
Form and requisites, § 34, p. 54 
Jurisdiction of action on, § 212 
Leave of court to sue on, § 213, p. 388 
Limitations for suits on, § 215, p. 393 
Necessity, § 32 
Obligee, § 34, p. 56 
Penalty, § 209, p. 383 
Release of sureties, § 207, p. 377 
Summary remedies, § 211 
Borrowing money, authority of guardian, § 101, 

p. 181 

Change in domicile of infant ward, $ 59 
Claims, presentation and allowance, § 103 
Commissions, allowance to guardian, § 162, p. 

279 

Compensation of guardian, § 162, p. 279 
Contracts, 

Binding estate of ward by, § 191, p. 181 
Inclusion in, § 101, p. 181 

Custodians, notice to of proceeding for appoint¬ 
ment of guardian, § 23, p. 40 
Custody of ward, § 56, pp. 87, 89 
Deed, appointment of guardian by, § 13, p. 23 
Executors and administrators, eli^bility to act as 
guardians, § 18, p. 34 

Foreign guardianship, sale of property, § 188, p. 

334 

Gift by ward to guardian, validity, § 95, p. 170 
Interest, liability of guardian for, § 87, p. 153 
Inventory, estate of ward, § 77 
Investments, 

Character, § 84, p. 140 
Compliance with, § 84, p. 134 
Order of court, § 84, p. 135 
Leases, § 142, p. 242 

Confirmation, § 142, p. 243 
Requirements, § 80, p. 125 
Loans, guardianship funds, § 85, p. 144 
Meaning of word guardian as used in, § 1 
Mortgages, 

Authorization, § 141, p. 237 
Proceedings for, § 239 
Purposes, ! 141, p. 238 
New guardian, selection by ward, § 53 
Oath of guardian, § 30 

Oil and gas leases, competitive bidding, § 142, p. 

245 
Parents, 

Notice to of proceedings for appointment of 
guardian, § 23, p. 39 

Preference in appointment as guardian, § 18, 
p. 32 

Personal property, sale by guardian, § 82, p. 132 
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Statutory provisions—Continued, 

Physical infirmity, guardianship on ground of, 
§ 7 

Property of ward, possession and control, § 74 
Removal of guardian, 

Grounds, § 45, p. 65 
Jurisdiction, § 46, p. 70 
Revocation of appointment, § 48 
Grounds, § 49 
Procedure, § 50, p. 80 
Review, § 50, p. 83 

Sale of real property, authority of guardian, g 
82, p. 130 

Sales under order of court, § 105 
Bond of guardian, § 121, p. 202 
Compliance with, §§ 110, 122 
Confirmation, § 131, p. 212 
Construction of, § 110 
Entry of order for, § 118, p. 200 
Hearing on application, § 117 
Lien for purchase money, g 139, p. 235 
Notice, § 123 

Application, § 113 
Oath of guardian, § 119 
Order or decree, § 118, p. 198 
Persons entitled to, § 109 
Place of, § 124 
Private sale, g 125 
Probate court, g 105 
Property or Interest subject to, g 106 
Purposes, g 107 
Redemption from, g 136 
Reference, g 120 

Reports of commissioners appraising prop¬ 
erty, g 120 

Revocation of order of confirmation, g 132 
Special bond of guardian, g 121, p. 202 
Time of, § 124 

Selection of guardian, g 3, p, 13 
Infant, g 14 
Preferences, g 18, p. 30 
Statement of ward’s estate, filing, § 29 
Supervision of guardianship, g 4 
Temporary guardian, order appointing, g 26, p. 
46 

Termination of guardianship, marriage of ward, 
g 43 

Testamentary guardians. 

Mother’s right to appoint, g 13, p. 25 
Powers dependent on, g 68 
Torts of ward, liability of guardian, g 65 
Venue, actions involving, g 173 
Will, appointment of guardian by, g 13, p. 23 
Stay of proceedings. 

Actions involving, g 182 

Bond of guardian, action on, g 219 , 

Stepfather, purchase of property at guardian’s sale, 
gl28 

Stepparents, appointment as guardian, preference to, 
g 18, p. 32, n. 86 

Stewards, management of estate, employment of, g 91 
Stipulations, bond of guardian, limiting liability, g 
198, p. 357 
Strangers, 

See, also, Third persons, post 
Appointment as guardian, g 18, p. 31 
Removal as guardian, g 45, p. 65 
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Strangers—CJontiniied, 

Revocation of appointment, right to move for, § 
50, p. 80 

Support and education, reimbursement of guard¬ 
ian, i 62, p. 99 I 

Subsequent bond, guardian, amount of liability, § 209, 
p. 382. 

Subsequent purchasers, sales under order of court, 
caveat emptor, § 139, p. 231 

Subsequent sureties, bond of guardian, liability, § 198, 
p. 356 

Substituted bond, guardian, liability on, f 196, p. 355 
Amount of liability, § 209, p. 382 
Primary liability, § 202, p. 363 
Successive guardians, 

Bond, liability on, § 202, p. 363 
Rights, duties, and liabilities, § 195 
Successor guardian. 

Actions by, § 170, p. 305 

Against predecessor, § 169, p. 299 
Bond, action on by, § 216, p. 397 
Delivery of property to, § 143 
Jurisdiction to appoint, § 55 
Parties to appeal by former guardian from order 
appointing successor, § 28, p. 50 
Summary proceedings, bond of guardian, § 211 
Superior courts, appointment of guardian, Jurisdic¬ 
tion, § 8 

Supersedeas, revocation of guardianship, appeal op¬ 
erating as, § 50, p. 83 
Supervision of guardianship, § 4 
Supplemental account, filing on remand on appeal, 

§ 158, p. 274 

Support and education, §§ 61-63, pp. 93-106 
Accounting and settlement, credit for, § 161 
Accumulation of annual Income for, § 62, p. 95 
Actions relating to expenses for, guardian’s right 
to maintain, § 170, p. 303 

Adoption of ward, allowance in case of, § 62, p. 
100 

Advances by guardian, funds available to repay, 

§ 62, p. 99 

Allowances to guardian for, § 62, p. 98 

Maintenance prior to appointment, § 62, p. 
104 

Amount of expenditures for, $ 62, p. 102 
Anticipation of annual income, § 62, p. 95 
Bond of guardian, liability for failure to pay for, 
§ 198, p. 352 
Claim for. 

Presentation and allowance, § 103 
Prior to appointment, credit for payment of, 
§80 

Collusion, setting aside allowance to parent be¬ 
cause of, § 62, p. 105 

Compensation of guardian, payment out of fund 
provided for, § 162, p. 280 
Conclusiveness of allowance for, § 62, p. 105 
Contracting indebtedness for, leave of court, § 63 
Contracts, 

Between guardian and ward, § 95, p. 167, 
n. 67 

Liability on, § 101, p. 179 
Court order, expenditures without, § 02, p. 95 
Deed, expenditures authorized by, § 62, p. 95 
Discretion of guardian, § 61 
Duties of guardian, § 61 


Support and education—Continued, 

Employment of ward in earning own support, § 
64 

Expenditures for, § 62, p. 93 
Propriety, § 62, p. 102 

Extravagance in respect of, credit to guardian, § 
62, p. 104 

Father as guardian, allowance out of Infant's es¬ 
tate, § 62, p. 101 

Fixing of allowance for, § 62, p. 105 
Fraud, setting aside allowance to parents for, § 
62, p. 105 

Gift to ward, use of interest on funds, § 62, p. 
94 

Income of ward’s estate, use of, § 62, p. 93 
Living parents, use of ward’s estate in case of^ 

§ 62, p. 104 

Loco parentis, allowance to guardian standing in, 

§ 62. p. 100 

Majoiity, allowance for maintenance after, § 62, 
p. 104 
Marriage, 

Allowance for maintenance after, § 62, p. 104 
Terminating guardianship, liability on con¬ 
tract for support, § 172, p. 310 
Medical attention, propriety of expenditure for, 
§ 62, p. 103 

Member of family, allowance to guardian caring 
for ward as, § 62, p. 100 

Mortgaging property for purposes of, § 141, p. 
238, n. 85 

Mother, allowance for out of estate of ward, § 62, 

p. 101 

Necessaries, allowance for, § 62, p. 103 

Obligation of guardian, § 61 

Parents, allowance for from estate of infant, § 

62, p. 101 

Periodical fixing of expenditures for, § 62, p. 105 
Personal liability of guardian, § 61 
Principal of ward’s estate, use of, § 62, p. &4 
Application to court, § 62, p. 97 
Probate courts, power to fix allowance for, § 62, 
p. 105 

Propriety of expenditures for, § 62, p.‘102 
Reimbursemmit of guardian furnishing, § 62, p. 
98 

Royalties as income for purpose of, § 62, p. 94, 
n. 94 

Sale of property to obtain means for, § 107 
Jurisdiction to order, § 105 
Set-off, services rendered guardian by ward, § 64 
Strangers, reimbursement for amount paid to, § 
62, p. 99 

Suitable allowances for, § 62, p. 98 
Surplus of accumulated income of ward, use for, 
§ 62, p. 96 

Testamentary direction, § 62, p, 94 
Third persons, claims of, § 63 
Use of ward’s estate for, § 62, pp. 93^106 
Veteran’s benefits, use of for minor daughter, § 
62, p. 94, n. 94 

Wills, expenditures authorized by, § 62, p. 95 
Surcharges. Accounting and settlement, ante 
Sureties, bond of guardian, § 34, p. 67 
Accounting and settlement, ante 
Attack on sale of property of ward, § 137, p. 223 
Compelling lawful investments, § 84, p. 140, n. 2 
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Sureties, bond of guardian—Continued, 

Conclusiveness of judgments or settlements as to, 
§ 205, pp. 366^71 
Construction in favor of, § 197 
Corporations, § 34, p. 67 
Deceased guardian, accounting, § 19S, p. 354 
Defendants in action on, § 216, p. 399 
Discharge of, §§ 207, 208, pp. 372-380 

Accounting as prerequisite, § 207, p. 378 
Additional bond, § 207, p. 375 
Alteration of date as, § 207, p. 373 
Application or petition for, § 207, p. 378 
Bill of review, § 207, p. 379 
Breach of promise to give new bond, § 207, 
p. 372 

Correction of order, § 207, p. 379 
Death of parties, § 207, p. 374 
Discharge of guardian as, § 207, p. 374 
Discretion of coui-t, § 207, p. 378 
Effect, § 207, p. 379 

Ex parte proceeding, § 207, p. 378, n. 30 
Extension of time of payment, § 207, p. 376 
Failure of guardian to account, etc., § 207, p. 
372 

Hearing In proceeding for, § 207, p. 377 

Implication of law, § 207, p. 372 

Joint and several bond, § 207, p. 374 

Judgment of, § 207, p. 379 

Judicial act as essential, § 207, p. 377 

New bond as, § 207, p. 375 

Notice of application for, § 207, p. 378 

Operation and effect, § 207, p. 379 

Order of court, § 207, p. 376 

Procedure, § 207, p. 377 

Release by ward, § 208 

Release of, 

Cosurety as, § 207, p, 374 
Guardian as, § 207, p. 374 
Removal of guardian to another state, § 207, 
p. 373 

Resignation of guardian as, § 207, p. 374 
Review, § 207, p. 379 
Revocation of. 

Appointment as effecting, § 207, p. 374 
Letters as prerequisite, § 207, p. 378 
Settlement with ward, § 208, p. 379 
Special bond as, § 207, p. 375 

Special sale bond, § 207, p. 373 
Substitution of new bond, § 207, p. 378 
Termination of guardianship as, § 207, p. 
874 

Written application as essential, § 207, p. 378 
Duties, § 198, p. 353 
Management of estate, § 198, p. 353 
Parties to proceedings. 

Accounting, § 154, p. 257 
Revocation of appointment, § 50, p. 81 
Sales under order of court, § 121, p. 204 
Surety companies, bond of guardian, § 34, p. 57 
Surprise, accounting and settlement, opening or set¬ 
ting aside on ground of, § 167, p. 292 
Surrogate, appointment of guardian, jurisdiction, § 8, 
n. 66 

Surviving parent. 

Appointment of guardian, showing as to in pe¬ 
tition for appointment, § 24 


Surviving parent—Continued, 

Removal as natural guardian of minor child, § 45, 
p. 65 

Survivorship, joint guardian, § 194 
Suspension of order appointing guardian, appeal op¬ 
erating as, § 28, p. 49 

Tacit mortgage. Indebtedness to ward as, § 100, p. 176 
Tax sales, defeating interest of ward at, § 93, p. 164 
Taxes, 

Bond of guardian. 

Liability, § 198, p. 349, n. 21 
Release by ward as affecting liability for, § 
208 

Expenditures for, § 90 
Lien, 

Mortgage of property to pay, power of guard¬ 
ian, § 81, n. 55 

Reimbursement of guardian paying, § 88, p. 
156 

Sales under order of court, refund on setting aside 
of sale, § 139, p. 233 

Temporary deposits, funds of ward, liability for loss, 
§ 86, p. 148 

Temporary guardian. 

Appointment, jurisdiction, § 8 
Certiorari, review of appointment, § 28, p. 60 
Claims against, presentation, § 103, n. 88 
Oath of office, § 30, n. 83 
Order appointing, § 26, p. 46 

Permanent appointment, order making as essential, 
§26, p. 47 

Personal propei-ty, control, § 74, n. 24 
Petition for appointment, § 24 
Powers and duties, § 68 
Sales under order of court, § 109 
Application by, § 109 

Temporary Incapacity, parents, appointment of guard¬ 
ian for child on ground of, § 7, n. 45 
Termination of guardianship, §§ 39-55, pp. 61-86 
Acceptance of resignation as, § 47 
Accounting on, §§ 143,147 
Actions for benefit of ward after, § 170, p. 304 
Bond of guardian, condition precedent to action on, 
§ 213, p. 391 

Conversion by guardian as, § 94 
Death of. 

Guardian or surety, § 40 
Ward, § 41 
Discharge of, 

Guardian, effect, § 47 

Surety on guardian’s bond by, § 207, p. 374 
Interest recoverable against guai*dlan after, § 87, 
p. 164 

Majority of ward, § 42 
Marriage of ward or female guardian, § 43 
Payments to guardian after, § 39 
Recovery for necessaries furnished ward after, § 
169, p. 297 

Sales under order of court after, § 105 
Selection of new guardian by ward attaining prop¬ 
er age, § 53 

Ward’s right of action after, § 170, p. 306 
Terms, sales under order of court, § 126 
Fixing of in order of sale, § 118, p. 199 
Territorial jurisdiction, 

Accounting and settlement, proceedings for, § 153, 
p. 255 
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Territorial jurisdiction—Continued, 

Investments in securities beyond, § 84, p. 141 
Testamentary guardian, 

Accounting, § 146, n. 34 

Adult child, power to appoint for, § 13, p. 24 
Annulment of marriage, right to appoint in case of, 

§ 13, p. 25 

Appointment, § 3, p. 12; § 13, pp. 23-26 
Function of court, § 13, p. 24 
Jurisdiction, § 8 

Requisites and sufficiency, § 13, p. 25 
Bond, ne<*essity, § 33 
Change of domicile of ward, § 59 
Confirmation by court, § 13, p. 24 
Control by court, § 4 
Custody of ward, § 56, p. 90 
Divorce, right to appoint in case of, § 13, p. 25 
Domicile of ward, change of, § 59 
Good faith, § 76, p. 118, n. 53 
Illegitimate children, right to appoint for, § 13, 
p. 25 

Legislative control, § 4 

Letters of guardianship, § 37 

Oath of office, § 30 

Persons who may appoint, § 13, p. 24 

Powers of, § 68 

Property of ward, possession, § 74 
Removal for cause, § 44 
Grounds, § 45, p. 66 
Sale of realty, authority, § 82, p. 130 
Sales under order of court, proceedings by, § 109 
Superseding l)y another selected by ward attaining 
proper age, § 63 
Support and education. 

Allowance for, § 62, p. 99 
C^hiirgGS for, § 62, p. 99 
Transfer of guardianship to, § 65 
Written instrument, appointment by as essential, 
§ 13, p. 25 

Testamentary trustees, appointment as guardians, § 
18, p. 34 

Testamentary tutors, § 3, p. 14 
Third persons. 

See, also, Strangers, generally, ante 
Actions against by guardian, § 170, p. 300 
Actions by against guardian or ward, § 171 
Appointment as guardians, § 18, p. 32, n. 88 
Bond of guai*dian, parties to action on, § 216, p. 
400 

Contracts with, liability, § 101, pp. 179-182 
Debts of, use of ward’s funds to pay, § 94 
Karnings accruing for services for, right to, § 64 
Estoppel to deny validity of guardianship, § 6 
Notice of misuse of ward’s assets, profiting by, § 
94 

Settlement of claim procured by fraud of, binding 
effect. § 70 

' Support and education. 

Allowance for, § 62, p. 99 
Claims of, § 63 

Timber lease, power of guardian to execute, § 40, p. 

124 

Time, 

Accounting and settlement, opening or setting 
aside, § 167, p. 293 
Actions involving, § 174 


Time—Continued, 

Bond of g^iardian. 

Actions on, § 215, p. 393 

Sales under order of court, § 121, p. 205 

Taking effect, § 34, p. 56 

Compensation of guardian, allowance for, § 162, p. 
280 

Interest, funds of estate, § 87, p. 151 

Removal of guardian, proceeding for, § 46, p. 70 

Reports, § 143 

Sales under order of court, ante 
Title. 

Estoppel of guardian to contest, § 98 
Property of ward, § 75 
Torts, 

Against ward. 

Guardian’s right to maintain action for, § 170, 
p. 304 

Liability, § 66 

Liability for torts of ward, § 65 
Trade, investment of property of ward in, § 84, p. 141 
Transcript, appeal from order appointing guardian, § 
28, p. 51 
Transfer of, 

Causes, 

Accounting and settlement, appeal, § 158, p. 
270 

Bond of guardian, action on, § 219 
Custody of ward, § 56, p. 90 
Guardianship, discretion of court, § 193 
Proceedings for appointment of guardian, § 20 
Property of ward or interest therein, §§ 79-^3, pp. 
123-133 

Traveling expenses, allowance to guardian, § 88, p. 157 
Trespass, 

Guardian’s right to maintain action for, § 170, p. 
301 

Name in which action maintainable, § 175, p. 317 
Treating trespasser as guai'dian, § 3, p. 13 
Trial, 

Actions involving, § 181 

Appointment of guardian, proceeding for, § 26, pp. 
44—48 

Bond of guardian, action on, § 219 
Removal of guardian, proceeding for, § 46, p. 73 
Sales under order of court, proceedings to set aside, 
§ 137, p. 226 
Trial de novo. 

Accounting and settlement, appeal in proceeding 
for, § 158, p. 272 

Appointment of guardian, appeal from decision in¬ 
volving, § 28, p. 51 

Sales under order of court, review, § 131, p. 214 
Triennial reports, duty of filing, § 148 
Trover and conversion. Conversion, ante 
Trust companies, acting *is guardians, 

Authority, § 18, p. 31 
Execution of trast, § 76, p. 121 
Trust deeds. Mortgages, generally, ante 
Trust estate, sale under order of court, § 106 
Trust funds, posse.sslon or management, § 74 
Trust relationship. 

See, also, Fiduciary relationship, generally, 
ante 

Conversion by guardian as affecting, § 94 
Guardianship as trust, § 1 
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Trust relationship—Continued, i 

Purchase of property, with funds of ward, § 93, p. 
164 

Trustee, 

Appointment of guardian for property of Infant In 
hands of, § 7 ! 

Eligibility to act as guardian, § 18, p. 34 
Guardian acting as, § 196 
Property of ward, § 68 
Guardian as, £ 75 

Tutors, 

Actions by, authority to sue, § 170, p. 300 
Adoption of ward by, responsibility as continuing, 

§ 39 

Bond, necessity, § 32, n. 88 
Classes of, § 3, p. 14 

Mortgage on property of, Indebtedness to ward as, 

§ 100, p. 176 
tJndertutors, post 
Unauthorized acts, 

Estoppel of ward, $ 99 
Liability of ward, § 102 
Ratification, § 96, pp. 170—173 
Uncles, appointment of guardian, parties to proceed¬ 
ing for, § 22, n. 59 
Undertutors, § 3, p. 14 
Accoimting, 

By tutor on demand of, § 147 
Essential to fix liability of, § 169, p. 299 
Collateral attack on appointment of, § 38, n. 15 
Death of tutor as vacating office of, § 40 
Family meeting, presence at in selection of guard¬ 
ian, § 15 

Resignation, right to resign, § 47 
Supervision by court, § 4, n. 3 
Undivided interest. 

Partition, authority of guardian to act, $ 83 
Sales under order of court, § 106 
Undue profit, guardian not permitted to obtain, $ 93, 

p. 162 

Unfitness, removal of guardian, § 45, p. 66 
United States, 

Bond of guardian, party to action on, § 216, p. 
397, n. 88 

Obligations, Investment of ward’s funds in, § 84, 
p. 141, n. 14 

Unsuitability, removal of guardian, { 45, p. 66 
Use and occupation, guardian’s right to maintain ac¬ 
tion to recover compensation for, § 170, p. 301 
Vacancy in office of guardian, Jurisdiction to ap¬ 
point successor, § 55 
Vacation. Setting aside, ante 
Vacation of court, appointment of guardian in, § 21 
Collateral attack, § 38, n. 15 
Revocation, § 50, p. 81 

Vacation of office, removal of guardian as, § 45, p. 
69 

Variance, 

Actions Involving, § 179, p. 324 
Bond of guardian, action on, § 217, p. 406 
Venue, 

Actions Involving, § 173 
Bond of guardian, action on, § 212 
Foreign guardianship, proceedings for removal of 
property, § 188, p. 335 
Sales under order of court, £ 105 


Verification, 

Foreign guardian, petition to transfer property 
by, § 188, p. 335 

Pleadings in actions involving, § 179, p. 324 
Sales under order of court, petition for, § 115 

Vested interest, property of ward, £ 75 
Veterans* Administration, substituting judgment for 
that of guardian, § 68, n. 64 
Veterans’ benefits, support and education of minor 
daughter, use for, £ 62, p. 94, n. 94 
Void sales. Sales under order of court, ante 
Voidable leases, tenn extending beyond ward’s minori¬ 
ty, £ 142, p. 244 
Volunteer, 

Accounting by, § 146 
Guardian, § 3, p. 13 
Vouchers, accounting, £ 150 

Conclusiveness when accompanied by, 8 166, pi 
290, n. 5 

Waiver, 

Accounting and settlement, ante 
Actions involving, service of process and ap¬ 
pearance, £ 178 

Appointment as guardian, right to, § 19 
Compensation of guardian, § 164 
Interest of ward, authority of guardian, § 73 
Notice, appointment of guardian for infant, £ 23, 
p. 38 

Removal of guardian, objection to jurisdiction, §' 
46, p. 71 

Sales under order of court, irregularities, £ 135 
Warranty, sales under order of court, £ 139, p. 230 
Waste, 

Bond of guardian, defense of in action on, £ 214' 
Defenses in action against guardian for, £ 172, 
p. 310 

Liability of guardian for, £ 94 
Negligence and fraud in falling to prevent, guard¬ 
ian’s right to sue for, £ 170, p. 303 
Personal property liable to, sale by guardian, | 
82, p. 131 

Removal of guardian on ground of, £ 45, p. 67 
Ward’s right of action against guardian for, £* 
169, p. 298, n. 39 

Welfare of child, consideration in selecting guardian^ 
8 17 
Wills, 

Partition of land, provisions, £ 83 
Sale of realty of ward, authority, £ 82, p. 130 
Sales under order of court, restrictions, £ 106 
Support and education, expenditures authorized, £ 
62, p. 95 

Testamentary guardian, generally, ante 
Wishes of infant, consideration in selecting guard¬ 
ian, § 17 
Withdrawal, 

Appointment of guardian, application for, £ 27 
Bid at sale under order of court, £ 122 
Women, 

Marriage of female guardian or ward as termlnatr 
Ing guardianship, £ 43 
Married woman as guardian, £ 18, p. 31 
Words and phrases. Definitions, ante 
I Writ of entry, guardian’s authority to maintain, £ 
1 170, p. 301 
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Writing, 

Bond of guardian, application for discharge of 
surety in, § 207, p. 378 

Investment of funds, oi*der of court in, § 84, p. 
130 

Lease of ward's real estate, requirements, § 80, 
p. 125 


Writing—Continued, 

Notice, appointment of guardian, application for, 
§ 23, p. 40, n. 6 

Petition for guardianship in, § 24 
Sales under order of court, application in, § 115 
Testamentary guardian, appointment by, § 13, p. 
25 
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Abandonment, proceedings, dismissal of writ, § 86 
Abduction, prisoner not within jurisdiction by means 
of, § 29, p. 515 
Acquittal, 

Bar to subsequent prosecution, right to relief, § 
23 

Insanity as ground of, acquittal as prima facie 
evidence of insanity, § 48, p. 591, n. 15 
Setting aside, right to release, § 24 
Action, nature as, § 1, p. 425 
Adjournment of hearing, § 101, p. 685 
Administrative ofllcers or boards, detention under 
Invalid rule, S 28 
Admission, 

Allegations in petition. 

Effect of absence of denial in return, § 97 
Failure to deny, § 82, p. 638, n. 25 
Counsel contradicting allegation in petition, § 82, 
p. 638 

Innocence, weight of affidavits, § 100, p. 680, n. 
87 

Petitioner, that writ should not issue, J 82, p. 
637 

Adoption, 

Record of adoption proceedings, admissibility, § 
41, p. 577, n. 67 

Surrender df illegitimate child for purpose, 
revocabllity, § 43 

Ad prosequendum, § 1, p. 424, n. 2 
Petition, 

Improperly designating writ, 8 80, p. 626, 
n. 21 

Necessity of alleging that statutory time for 
trial not expired, § 80, p. 632 
Ad subjiciendum, § 1, p. 424 
Ad testificandum, i 1, p. 424, n. 2 
Advisory verdict, § 101, p. 683 
AfiELdavits, § 100, p. 680 

Answer or traverse to return, § 99 
Appeal, use on, § 120, p. 735, n. 82 
Application for writ, § 80, pp. 625-634 
Defects in criminal prosecutions, relief, § 20, p. 

465, n. 76; pp. 466, 467 
Deteimining weight, § 26, p. 491, n. 35 
Extradition proceedings, § 39, p. 553 

Admissibility, § 36, p. 549, nn. 95, 96 

Fugitive from Justice, status as, § 39, p. 
555, n. 58; p. 556, n. 62; p. 557, n. 
67 

Illegality in proceedings, § 26, p. 492, n. 39 
Infants, proceedings involving custody, admissi¬ 
bility, 8 41, p. 677 
Motion, 

For rehearing, § 107 
To dismiss appeal, 8 US, p. 730 
Preliminary inquiry on application, etc., in fed¬ 
eral courts, § 82, p. 643, n. 54 
Return to writ. Incorporation in, § 89, p. 653 


Affidavits—Continued, 

Search warrants, insufficiency, 8 29, p. 523, n. 11 
Warrant based on insufficient affidavit, § 27, p. 
506 

Writ reciting contents of, effect, 8 84, n. 77 
Affirmance of judgment void for want of jurisdiction, 
effect, 8 10i P* 457 

Age, 

Alien, refusal of further medical examination, 8 
30, p. 526 

Child, effect of confession of guilt under va¬ 
grancy statutes, applicable only to persons 
of 16 or over, § 47, n. 72 
Erroneous finding of jurisdictional fact, ground 
for writ, § 16, p. 456 

Presumption that court examined witnesses con¬ 
cerning prisoner’s age, § 100, p. 670, n. 82 
Soldier allegedly under age, § 31, p. 533 
Aiibi, 

Extradition cases, defense not tried on habeas 
corpus, § 30, p. 562 
Trying defense of, § 22 
Allens, 

Allegation of denial of fair hearing by immigra¬ 
tion officers, sufficiency, § 80, p. 628 
Bail, right of Chinese attempting to enter coun¬ 
try Illegally, § 95, n. 64 

Confinement in jail, federal jurisdiction, 8 67 
Costs, steamship company’s liability, § 106 
Custody for deportation or exclusion, § 30, pp* 
524-531 

Custody under state authority, federal remedy,. 

8 4, p. 434 
Deportation, 

Custody for, § 30, pp. 527-^531 
Disposition of person, § 102, p. 691 
Piling of additional charge, objection on ap¬ 
peal, § 113, n. 43 

Judgment discharging alien, conclusiveness, 
8 104, p. 696 

Record, necessity of attaching to petition, § 
80, p. 632, n. 71 

Return to writ, sufficiency, § 89, p. 656, n* 
12 

Enemies, determination of status, § 50 
Federal jurisdiction, § 68 

International law, legality of custody depending 
on, federal remedy, 8 15, p. 453 
Proceedings in forma pauperis, 8 106 
Rehearing in proceedings involving fraud, 8 107 
Review of order remanding for rehearing, 8 109, 
p. 709 

Allowance of writ. Issuance of writ, post 
Alteration of writ, effect, 8 84 
Amendment, 

Answer or traverse to return, 8 99 
Docket of justice of the peace to show trial, 8 87, 
n. 43 

Petition, 8 80, p. 634 


121Q 



INDEX TO HABEAS CORPUS 


Amendment—Continued, 

Record on appeal, § 117, p. 727, n. 30 
Return to writ, § 91 

After decision on appeal, res judicata, § 121, 
p. 752, n. 81 
Verification, § 89, p. 657 
Sentence, 

Place of confinement, § 26, p. 486 
Propriety, § 103, p. 693 
Writ, review of order of, § 109, p. 709 
Amnesty, availability on habeas corpus, § 29, p. 515 
Anarchists, aliens, finding of fact, § 30, p. 627 
Ancillary writs, certiorari and habeas corpus as, § 
122 

Answer traversing or avoiding return, § 99 
Petition treated as, § 97 
Appeal, 

See, also, Writ of error, generally, post 
Affirmance, 

Denial of application, effect on second appli¬ 
cation, § 105, p. 701 
Grounds for, § 121, p. 747 
Bail pending appeal, consideration of errors of 
law, § 34, p. 537 
Bond, § 114, pp. 717, 720 
Certiorari, “appeal” treated as, § 110, n. 4 
Costs, allowance, § 121, p. 752 
Defects in perfecting or prosecuting, § 29, p. 523, 
n. 11 

Determination and disposition of cause, § 121, p. 
740-752 

Dismissal, § 118, pp. 730-733 
Divided court, § 121, p. 748 

Entertaining or failure to provide for as constitut¬ 
ing suspension of writ, § 123 
Exhaustion of state remedies, prerequisite to writ 
from federal court, § 4, p. 432 
Existence of remedy, effect, § 8 
Federal courts, post 

Finding on appeal as to legality of detention, 
conclusiveness, § 15, p. 449 
Habeas corpus proceedings. Review of habeas 
corpus proceedings, generally, i)ost 
Harmless error, § 120, p. 745 
Hearing, § 119 

In forma pauperis, federal courts, § 114, p. 720 
Jurisdiction, § 112 

Original application for habeas corpus, pro¬ 
priety of exercising on appeal $ 57 
Manner of taking, § 114, pp. 716-721 
Moot questions, generally, post 
Necessity of, presumption of Information to peti¬ 
tioner, § 100, p. 672 
Notice of. 

Circuit Courts of Appeals, § 114, p. 719 
Necessity, etc., transcript, right to obtain 
without charge, § 114, p. 717, n. 62 
Participatory appeal, writ not to be used as, § 
15, p. 447, n. 85 
Parties, § 109, p. 711 
Presumptions, § 120, p. 739 
Rehearing, § 119 
Remedy by appeal, 

Availability in contempt proceedings, effect, § 
36, p. 644 

Effect of existence, § 26, p. 481 


Appeal—Continued, 

Reversal, 

Conviction because of infirmity of verdict, § 
27, p. 513 

Grounds for, § 121, p. 748 
Review de novo, § 120, p. 744 
Review of habeas corpus proceedings, generally, 
post 
Right of. 

Habeas corpus proceedings, §§ 109, 110, pp. 
705-713 

Presumption of infoimation to petitioner, § 
100, p. 672 

Sufficiency of evidence of denial of, § 100, 
p. 676 

Substitute for appeal, not available as, § 15, p. 
444 

Supersedeas or stay of proceedings, § 116, pp. 721- 
724 

Effect, § 26, p. 492 
Time for, § 114, p. 717 

Federal coui'ts, § 114, p. 718, n. 74 
Withdrawal, § 118, p. 730 

Appearance, release on condition of entry of in civil 
actions, § 102, p. 687, n. 78 
Appellate courts. 

Application to, propriety, § 78 
Jurisdiction of state tribunals, § 57 
Application for writ, §§ 75-81, pp. 619-634 
Allegations in petition. 

Conclusiveness or effect in general, § 82, p. 
638; § 97 

On appeal, § 120, p. 739 
Status as evidence, § 100, p. 679 
Supplying allegations omitted from return, § 
89, p. 656 

Consent of prisoner, absence of, § 77, p. 621 
Court or Judge applied to, § 78 
Demand for release as prerequisite, § 75 
Demurrer, § 81 

Review of order on, § 109, p. 709 
Determination on petition in absence of return, 
§ 88 

Dismissal, § 82, pp. 639, 640 
Petition, § 82, p. 636, n. 13 
Right to review, § 109, p. 708 
Insufficiency first questioned on appeal, S 113, n. 
43 

Knowledge of prisoner, absence of, § 77, p. 621 
Legality of restraint at time as sole issue, § 13, 
p. 443 

Motion to dismiss, federal courts, § 82, p. 646 
Notice, § 79 

Parties, § 77, pp. 620-623 

Petition, affidavit, or complaint, § 80, pp. 625- 
634 

Conclusiveness or effect of allegations gen¬ 
erally, § 82, p. 638; § 97 
On appeal, § 120, p. 739 
Pleadings, petition as part of, § 97 
Prior application, allegations in petition, § 80, 
p. 632 

Repudiation by prisoner, effect, § 77, p. 621 
Res judicata, effect of denial of application for 
writ of error, § 15, p. 449 
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Application for writ—Continued, 

Service of copy on district attorney, vacating 
judgment discharging petitioner for failure 
of record to show, § 103, p. 694 
Successive applications, res judicata doctrine, § 
105, pp. 698-702 

Testing sufficiency of petition by motion to quash 
writ, § 86 
Time for, § 76 

Verification of petition, § 80, p. 633 
Want of prosecution, dismissal, § 82, p. 640 
Argument, right to open and close, § 101, p. 685 
Armed force, service of writ prevented, disposition, 
§ 85 

Army. Military service, post 
Arrest, 

Allens, irregularities, § 30, p. 526 
Civil actions or process, 

Bail pending appeal from denial of writ, § 
32; § 115, p. 724 

Defendant improperly brought within juris¬ 
diction, § 29, p. 516 

Release of person extradited, § 39, p. 550 
Disregard of illegal suspension of sentence, § 26, 
p. 494 

During pendency of proceedings, propriety, § 87 
Evidence of lawfulness, sufficiency, § 100, p. 676, 
n. 50 

Federal officer under state process, federal rem¬ 
edy, § 4, p. 434 

Immunity from, right to release, § 19 
International extradition proceedings, legality, § 
39, p. 563 

Military arrests, § 31, p. 532 
Nonpayment of license fee under allegedly void 
ordinance, § 18, p. 460, n. 57 
Ordinance, alleged violation of, legality, § 27, 
p. 509 

Parole violator, defects, § 26, p. 498 
Privilege from, right to release, § 19 
Re-arrest, 

After discharge, penalty, § 103, p. 695 
Same process after discharge, invalidity, § 
104, pp. 695, 696 

Sheriff of another county, validity of arrest by, 
§ 27, p. 506, n. 86 

Soldiers, civil arrests, delivery to military au¬ 
thorities, § 31, p. 531 

Substitute for writ of arrest, § 4, p. 430, n. 49 
Testing legality of, § 11 

Warrant, objections, availability after commit¬ 
ment, § 27, p. 508 
Assignments of error. 

Inadequacy, dismissal of appeal, § 118, p. 733 
Necessity, § 116 

Attachment, compelling obedience of writ, § 96 
Attorney General of United States, respondent in pro¬ 
ceedings by prisoner confined in medical center 
for federal prisoners, § 77, p. 622, n. 60 
Attorneys. Counsel, post 
Aunt, right to apply for writ, § 77, p. 621 
Automobile accident cases, release of defendant on 
condition of entry of appearance in, $ 102, p. 687, 
n. 78 


Ball, 

Admission to, 

Pending review, § 115, p. 723 
Res judicata, § 104, p. 697 
State’s right to appeal, § 109, p. 710, n. 82 
Suspension of order pending appeal by state, 
§ 115, p. 721, n. 88 

Application pending, propriety of Issuing writ, 

§ r 

Application to appellate court for admission to, 
§ 82, p. 637 

Discharge on, effect, § 9 
Excessive ball, remedy, § 78, n. 92 
Extradition cases, § 39, p. 564 
Federal courts, bail pending appeal, § 115, p. 724 
Filing of petition and granting of bail pending 
hearing, assertion of jurisdiction, § 51 
Matters relating to, §§ 33-35, pp. 536^39 
Moot questions, § 120, p. 746 
Order admitting to, waiver of informality, § 103, 
p. 693 

Pending habeas corpus proceedings, § 95 
Record on appeal, right to ball determined from, 
§ 117, p. 729, n. 33 
Refusal, 

Res judicata, § 105, p. 701 
Review, discussion of facts, § 121, p. 747 
Release, 

On bail, order concerning custody required on 
voluntary dismissal, § 86 
Pending review, dismissal of proceedings, § 
118, p. 731 

Right to be admitted to, § 102, p. 691 
Right to review of orders relating to, § 109, pp. 
708, 709 

“Bank night” as lottery, $ 47, p. 508, n. 13 
Bastards, 

Propriety of habeas corpus to secure child's cus¬ 
tody, § 42 

Surrender to third person for adoption, revo- 
cabllity, § 43 

Bastardy proceedings, legality of detention in, S 50 
Bench warrants. 

Issuance on indictment giving courts jurisdiction, 
right to relief, § 27, p. 509 
Writ supei-seded by, § 68 

Bill of exceptions, effect of absence of, 8 P- 726, 
n. 30 

Bill of particulars, determination of right to, § 27, p. 
510 

Body execution, arrest in civil actions, § 32 
Bonds, 

Alien seaman, discharge on condition of bond for 
departure, § 102, p. 692 
Appeal bond, § 114, pp. 717, 720 
Bail bond in habeas corpus proceedings, 8 95 
Release of prisoner on giving appearance bond, 8 
102, p. 687, n. 78 

Security for costs, necessity, 8 106 
Supdrsedeas bond on appeal in proceedings in¬ 
volving child's custody, 8 115, p. 722 

Briefs, 

District attorney, duty to submit brief and ap¬ 
pear at oral argument on petition, 8 82, p. 
635, n. 9 
Failure to file. 

Dismissal of appeal, 8 US, p. 733 
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Briefs—Continued, 

Failure to file—Continued, 

Reversal of judgment, § 121, p. 749 
Objection to ordinance first stated in petitioner’s 
closing brief disregarded, § 80, p. 627, n. 27 
Review of habeas coi-pus proceedings, § 116 
Statements in respondent’s brief, effect, § 82, p. 
638, n. 24 

Waiver of objection to admissibility by reference 
to evidence, § 101, pp. 685-686 
Bringing in additional parties, § 77, p. 623 
Brother, right to apply for writ, § 77, p. 621 
Burden of proof, S 100, p. 667 

Alien’s right of entry, § 30, p. 624 
Alien’s right to remain in United States, § 30, p. 
530 

Allegations of petition on hearing thereon in fed¬ 
eral courts, § 82, p. 644, n. 69 
Attorney’s fees in proceeding for child’s custody, 

§ 106, n. 7 

Bail, proceedings to secure admission to, § 34, 
p. 638 

Contempt commitment, invalidity, § 36, p. 546 
Error, affii-matlve showing on appeal, § 120, p. 
739 

Extradition proceedings, 

Correctness of governor’s determination, 8 39, 
p. 549 

Identity of person demanded, § 39, pp. 551- 
552 

Fugitive from justice, status as, § 39, p. 555 
Infants, proceedings Involving custody, § 41, p. 
576 

Lack of jurisdiction, § 100, p. 681 
Paupers, impropriety of detention, § 50 
Quarantine or health regulations, validity of ac¬ 
tion under, $ 49 

Review of decision relating to, § 29, p. 519 
Right to writ, § 82, p. 636 
Sanity, recovery of, § 48, p. 591 
Capias ad satisfaciendum, bail for debtor arrested 
under, § 95, n. 65 

Capital punishment, expiration of time originally 
fixed, 8 26, p. 494 

Certificate of probable cause, appeal to circuit court 
of appeals, § 114, p. 719 
Certification of, 

Questions to appellate court, 8 113 
Transcript on appeal, 8 117, p. 727, n. 31 
Certiorari, 

Ancillary writ, § 122 
Appeal treated as, 8 HO, n. 4 
Arresting proceedings on second application after 
final judgment on appeal, 8 105, p. 701 
Denial by United States Supreme Court, effect, 
§ 4, p. 436 

Habeas corpus in aid of proceedings, 8 122 
Record on review, 8 117, p. 727, n. 30 
Remedy by, attacks on ordinance, 8 18, p. 460, nn. 
60, 61 

Review of habeas corpus proceedings, 8 HO 

Petition for and issuance of certiorari, 8 H4, 
p. 718 

Scope of review, 8 120, p. 738 
Substitute, habeas corpus not available as, 8 15, 
p. 447, n. 85 

Chancellor, jurisdiction, 8 58 


Change of venue, § 73 

Review of order of, 8 100, p. 709 
Changes in writ, effect, 8 84 

Charitable institutions, release of child in custody of, 

§ 47 

Chief of police, return to writ sued out by person con¬ 
victed for violating ordinance, 8 88, n. 73 
Children. Infants, post 

Chinese Exclusion Act, broad charge of violation, 8 
30, p. 529, n. 75 
Circuit Courts of Appeals, 

See, also. Federal courts, generally, post 
Appeal bond, necessity, 8 H4, p. 720 
Application for writ to judge of, propriety, 8 78 
Certification of questions to Supreme Court, 8 
113, n. 50 

Dismissal for want of jurisdiction of petition for 
leave to file habeas coipus petition, § 82, p. 
645 

Judges, authority to appoint attorney for peti¬ 
tioner, 8 82, p. 645 
Jurisdiction, 8 39 
Appeals, 8 H2 

Manner of taking appeal, 8 H4, p. 718 

Notice of appeal, 8 H4, p. 719 

Stay pending review, power of single judge, 8 H5, 

’ p. 723 

Time for filing record on appeal, extension, 8 H7, 
p. 728, n. 32 

Writ in extradition proceeding returnable before 
court rather than judge, propriety, 8 84, n. 
85 

Citation, appellate proceedings, necessity, 8 H4» p. 

717 

Cities, 

Notice of proceedings by person convicted for vio¬ 
lating ordinance, 8 79, n. 96 
Ordinances, post 

Return to writ by chief of police, 8 88, n. 73 
Citizenship, 

Aliens, ante 

Question for immigration officials, 8 30, p. 527 
Civil actions, proceedings or process, 

Arrest, bail pending appeal from denial of writ, 
8 116, p. 724 

Delays in prolonging imprisonment, 8 29, p. 623 
Discharge as res judicata in damage actions, § 
104, p. 697 
Nature, 81» P. 426 

For purpose of appeal, 8 108 
Re-arrest under after discharge, propriety, 8 103, 
p. 695 
Release, 

Defendant on condition of entry of appear¬ 
ance, 8 102, p. 687, n. 78 
Illegal detention, 8 H 
Clerical errors, 

Correction nunc pro tunc, effect, 8 102, p. 690 
Parties’ names in citation, dismissal of appeal, § 
118, p. 733 
Clerk of court. 

Authority to issue writ, 8 59 
Teste of writ, 8 84, p. 647 

Writ of error issued without allowance by Judge^ 
8 114, p. 718 
Collateral attack. 

Contempt proceedings, 8 36, p. 639 
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Collateral attack—Continued, 

Conviction under allegedly unconstitutional ordi¬ 
nance, § 18, p. 460, n. 57 
Indictment, § 20, § 462, n. 71 
Objections to judgment or sentence, § 26* pp. 477- 
504 

Record of court of inferior jurisdiction, § 16, p. 
456, n. 24 

' Collateral remedy, § 1, p. 426 

Color. Race, generally, post 

Commissioner of Internal Revenue, regulations as 
law, § 64 

Commissioners. Court commissioners, post 

Commitment, 

Attack on, § 27, pp. 505-513 
Authority of official, burden of proof, § 100, p. 
667 

Criminal charge, testing legality, § 11 
Defects, effect, § 102, p. 600 
Form of judgment set out in, failure to show 
prisoner’s presence at time of sentence, § 27, 
p. 611, n. 60 

Infants to institutions, conclusiveness, etc., § 47 
Insane persons, 

Conclusiveness, § 48, p. 589 

Fatal defect, remand for further proceedings, 

§ 102, p. 681 

Preliminary examination, unconstltutionality of 
statute as ground for relief, § 18, p. 459 
Presumption of accuracy, § 100, p. 670, n. 82 
Prima facie evidence of rightful detention, § 100, 
p. 675 

Writ of error to examine legality, nature as, § 1, 
p. 425 

Committing magistrate. 

Appearance at hearing by counsel, propriety, § 
101, p. 685 

Petition to include evidence taken before, § 80, p. 
633 

Common law, 

Definition of “habeas corpus”, resort to, { 62, p. 
606 

Effect of statutes, § 3 
Federal courts as governed by, § 74 
Prerogative common law writ of ancient origin, 
§ 1. P. 424 

Compensation of officers, item of costs, § 106 

Complaint, 

Application for writ, § 80, pp. 625-634 
Attack on, § 20, pp. 462-469 
Commitment void due to insufficiency of, § 27, 
p. 510 

Contempt proceedings, insufficiency, $ 36, p. 543, n. 
39 

Copy, attaching to petition for writ, § 80, p. 632, 
n. 71 

Incorporating in petition, § 80, p. 632, n. 71 
Treaty offense, sufficiency for international extra¬ 
dition, § 39, p. 563 

Warrant based on defective complaint, § 27, p. 
506 

Conclusions, return to writ, § 89, p. 653 

Conclusiveness, 

Allegations in petition, etc., § 82, p. 638; § 97 
Answer or traverse to return, § 99 
Certificate of conviction, § 27, p. 512, n. 59 


Conclusiveness—Continued, 

Commitment of. 

Infant to institution, § 47 
Person as insane, § 48, p. 589 
Decision of reviewing court, § 121, p. 752 
Determination of health authorities, § 49 
Discharge, order of, § 104, pp. 695-698 
Findings, 

Appellate court as to legality of detention, § 
15, p. 449 

Contempt proceedings, § 36, p. 541, n. 27 
Facts, § 120, p. 742 

Immigration authorities, § 30, p. 628 
Indictment in extradition proceedings, § 39, p. 
554 

Judgment of conviction, deportation proceedings 
against alien, § 30, p. 530 

Judgment rendered in other proceedings when in¬ 
volved in habeas corpus proceedings for 
child’s custody, § 46 

Presumption of jurisdiction, § 100, p. 681 
Recital in revocation of parole attached to peti¬ 
tion, § 80, p. 633, n. 70 
Record, 

Commitment for contempt, § 36, p. 545 
Scope of inquiry in habeas corpus proceed¬ 
ings, § 26, p. 490 

Refusal to discharge, § 105, pp. 698-702 
Return to writ, § 98 
Concurrent jurisdiction. 

State and federal courts, § 51 
State courts, § 56 
Confession, 

Involuntary nature, proof, § 21, p. 470, n. 4 
Voluntary, sufficiency of evidence, § 100, p. 677. 
Confession and avoidance of allegations of return, g 
99 

Congress, suspension of writ, g 123 
Congressional committee, witnesses refusing to an¬ 
swer, warrant based on affidavit of committee's 
employee, § 27, p. 506, n. 89 
Conscription, military service, g 31, p. 533 
Consent, 

Application without prisoner’s consent g 77, p. 
621 

Conferring jurisdiction over subject matter, g 52 
Prisoner, 

Dispense with production of body in court, g 
93 

Issuance of writ, absence of, dismissal, g 86 
Constitutional provisions, g 3 

See, also. Federal Constitution, generally, 
post 

Due process of law, post 
Evidence secured in violation of, g 29, p. 519 
Suspension of writ, § 123 
Unconstltutionality of statutes, etc., post 
Violation, remedy, g 15, pp. 449-463 
Waiver by accused, determination, g 15, p. 452, n. 8 
Constitutional questions. 

Determination, effect of existence of trial court's 
jurisdiction, g 7 

Extradition proceedings, review, g 39, pp. 553-554 
Federal Supreme Court’s jurisdiction to review 
state proceedings, g 112 

Ground for federal writ in case of detention un> 
der state authority, g 4, p. 432, n. 75 
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Constitutional questions—Continued, 

Petition, sufficiency as presenting, § 80, p. 629, n. 
62 

Removal of prisoner to another federal district 
for trial, defenses not tried on habeas corpus, 
§ 40, p. 568 

Constitutionality. Unconstitutionality of statutes, etc., 
post 

Construction of petition, § 80, p. 626 
Consuls, 

Extradition, appeal, right of foreign consul, § 109, 
p. 710, n. 79 

Foreign government seeking extradition as proper 
person to defend, § 77, p. 623 
Contempt, 

Appeal from order at hearing on question of 
jurisdiction, right of person in contempt, § 
109, p. 710, n. 77 

Commitment for, §§ 36-58, pp. 539^47 
Disobedience of writ, § 96 
Enforcement of habeas corpus Judgment, § 103, p. 
695 

Petitioner who refused to answer required to set 
out questions, § 80, p. 627 

Return to writ showing detention for, sufficiency, 
§ 89, p. 655, n. 11 
Contents, 

Return to writ, § 89, pp. 653^-657 
Writ, § 84 

Continuance, § 101, p. 685 

Request for as waiver of defects in service of 
writ, § 85, n. 4 
Conviction, 

Aliens, deportation, $ 30, p. 530 
Bar to subsequent prosecution, right to relief, § 
23 

Certificate of, conclusiveness, § 27, p. 512, n. 
59 

Certified copy of record of judgment, showing in 
justification of detention, § 27, p. 511 
Correction of record, opportunity for, § 82, p. 
637 

Insanity, 

Arising after, trial of issue, § 57 
Claimed by prisoner at time of, § 48, p. 
591 

Ordinance allegedly unconstitutional, habeas 
corpus as collateral attack, § 18, p. 460, n. 
57 

Staying operation of void judgment, § 4, p. 430, n. 
49 

Copy of. 

Authority for prisoner’s detention, setting out in 
return to writ, § 89, p. 654 
Process or record, attaching to petition, § 80, p. 
632 

Corporations, 

Antipathy of large corporations, prosecutions, suf¬ 
ficiency of evidence, § 100, p. 678 
Writ never directed to, § 77, p. 622 
Correction of. 

Prosecuting authorities, sufficiency of evidence, § 
100, p. 677 

Record of conviction, opportunity for, § 82, p. 
637 

Costs, §l,p. 426; §106 

Allowance on appeal, § 121, p. 752 


Costs—Continued, 

Commitment for nonpayment of fine and costs, 
absence of offer to pay fine without allegedly 
erroneous costs, § 27, p. 512, n. 63 
Contempt, punishment by requiring payment of, 
absence of “restraint”, § 36, p. 545, n. 56 
Failure to file motion to correct costs, effect, § 26, 
p. 483, n. 88 

Review of judgment for, § 109, p. 709 
Counsel, 

Admissions contradicting allegations in petition, § 
82, p. 638 

Aliens at hearing on right to enter, § 30, p. 525 
Appearance by, right of person having custody, § 
101, p. 685 
Appointment, 

Abuse of discretion, review, § 120, p. 737 
Appeal, § 114, p. 720, n. 81 
Petitioner under federal statutes, § 82, p. 
645 

Assistance of, presumption, § 100, p. 671 
Claim by attorney as witness that question called 
for privileged communications by client, rem¬ 
edy, § 37, n. 77 

Conference with witness, refusal to allow at hear¬ 
ing or release of material witness, § 101, p. 
683, n. 25 

Denial of right to assistance of, sufficiency of evi¬ 
dence, § 100, p. 678 

Deprivation of assistance of, burden of proof, § 

100, p. 668 

Failure to appoint, § 15, p. 452 
Fees, allowance for, § 106 

Investigation preliminary to court-martial, § 31, 
p. 534, n. 49 
Petition, 

Alleging lack of, sufficiency, § 80, p. 627, n. 
25 

Former client, attorney’s right to file, § 77, 
p. 620, n. 20 

Prepared without advice of, construction, f 
80, p. 626, n. 22 

Verification by of answer to return, sufficiency, f 
99, n. 51 

Withdrawal, allegation of, sufficiency, § 80, p. 
628 

Counties, liability for costs, § 106 
County attorney, participation in proceedings involv¬ 
ing child’s custody, § 74, n. 99 
Court commissioners. 

Authority to issue writ, § 59 
Federal district court commissioner, hearings be¬ 
fore on petition, etc., propriety, § 82, p. 644, 
n. 59 

Order for Issuance of writ, court’s jurisdiction to 
vacate, § 82, p. 639 

Reference of cause, propriety, § 101, p. 684 
Review of court order affiimlng or vacating or¬ 
der of, § 109, p. 709 
Review of order of, § 112, n. 17 
Vacating order of, authority of court, § 103, p. 
694 

Courtmartial, 

Detention under authority of, § 31, p. 534 
Double punishment by sentence, review by Su¬ 
preme Court, § 112, n. 37 
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Courts, 

Application for writ, courts to which made, i 
78 

Consideration of application after refusal by high¬ 
er or lower court, § 106, pp. 700, 701 
Denial of writ by whole court as precluding sub¬ 
sequent grant by single judge, § 105, p. 700 
Discretion of court, post 
Federal courts, post 

Inquiry into legal existence, S 29, p. 516 
Issuance of writ by court of own motion, § 80, p. 
625 

Judges, post 

Order entered in hearing out of court, status, § 

103, p. 603 

Presumption, regularity of proceedings, § 100, p. 
670 

Proceedings brought in wrong court, dismissal, { 
86 

State courts, post 

Suspension of writ, power of judiciary, § 123 
Writ in extradition proceedings returnable before 
court rather than judge, propriety, § 84, 
n. 85 

Writ never directed to, § 77, p. 622 
Criminal cases or proceedings. 

Appellate jurisdiction in habeas coipus proceed¬ 
ings, § 112 

Costs, retaxlng in habeas corpus proceeding, § 106 
Nature as, § 1, p. 426 

Withdrawal sought by prosecutors, effect, § 18, p. 
444 

Criminal offenses. 

Acts not constituting. 

Attack on indictment, f 20, p. 462 
Right to release, § 17 

Aliens, deportation after conviction, | 30, p. 
530 

Conviction, generally, ante 
Determination of guilt, S 4, p. 430 
Extradition, charge of crime, § 39, p. 552 
Guilt, generally, post 

Judgment or sentence falling to disclose offense, 
§ 26, p. 488 

Removal of prisoners for trial, § 4, p. 431 
Testing legality of arrest or commitment, S U 
Custody, 

See, also. Restraint, generally, post 
Definition, § 93, n. 53 
Determination of rights, § 4, p. 430 
Federal courts, jurisdiction. Federal courts, post 
Infants, generally, post 
Damages, 

Discharge as res judicata in damage actions, § 

104, p. 697 

Disobedience of writ, § 96 
False return, common law remedy, § 98, n. 15 
Use of writ to recover, § 4, p. 430 
Daughter, right to apply for writ, § 77, p. 621 
Death, 

Prisoner, dismissal of application, § 82, p 640 
Respondent pending appeal, effect on liability for 
costs, § 106 

De facto court, inquiry Into legal existence, | 29, p. 
516 

Defects and irregularities, { 15, pp. 444-453 

AfBldavits showing illegality in proceedings, § 26, 
p.^,n.39; $ 100, p. 680 


Defects and irregularities—Continued, 

Aliens, deportation proceedings, effect, | 102, p. 
692 

Aliens, exclusion or deportation proceedings, § 30, 
pp. 524-531 

Arrest in civil actions, § 32 
Bail, §§ 33-35. pp. 536-539 

Child’s custody, taking advantage of errors, etc., 
occurring in other proceedings, § 46 
Commitment, § 27, pp. 505-513 

Infants to Institutions, taking advantage of 
errors, etc., § 47 
Insane persons, § 48, p. 590 
Complaint, aflSdavit, etc,, § 20, pp. 462-469 
Contempt proceedings § 36, p. 541 
Effect, 

Disposition of person, § 102, pp. 686-692 
Illegality of restraint, § 15, pp. 4 4 4 -4 5 3 
Evidence of, weight and sufficiency, § 100, pp. 675- 
679 

Grand jury, § 29, p. 617 

Grounds of Illegality in general, S 15, pp. 444- 
453 

Health authorities’ proceedings, taking advantage 
of invalidity, § 49 

Indictment or Information, § 20, pp. 462-469 
Judgment, sentence, or order, § 26, pp 477-504 
Jurisdiction, means of acquiring, § 29, p. 515 
Jurisdictional defects, § 16, pp. 453-457 
Jury, § 29, p. 520 
Mittimus, § 27, pp. 505-513 
Process, § 29, p. 515 

Record on appeal, dismissal of proceedings, { 
118, p. 732 

Service of writ, waiver, § 85 
Venue, § 29, p. 516 
Verdict, § 24 

Warrant, § 27, pp. 505-513 
Warrant or re-arrest of parolee, § 26, p 498 
Writ, defects in form, effect, S 84 
Defendants, § 77, p. 622 
Defenses, 

Contempt commitment, inquiry on habeas corpus, 
§ 36, p. 541 

Extradition cases, not tried on habeas corpus, S 
39, p. 561 

Extradition proceedings not tried on habeas cor¬ 
pus, international extradition, § 39, p. 564 
Inadequate time for preparation, S 29, p. 523, n. 
11 

Removal of prisoner to another federal district 
for trial, not tried on habeas coipus, § 40, p. 
568 

Review of matters relating to, f§ 22, 23, pp. 472- 
476 

Definitions, f 1, pp. 424r-427 
Custody, i 93, n. 53 
Fair hearing, § 30, p. 525 
Law, § 64 

Resort to common law for meaning of term 
“habeas corpus”, § 62, p. 606 

Delay, 

Bringing prisoner to trial, remand by Supreme 
Court with directions, § 102, p. 691 
Discharge to permit further proceedings, g 102, 
p. 690 

Disposition of case as constituting suspension of 
writ, § 123 
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Delay—Continued, 

Holding hearing, § 101, p. 684 
Instituting proceedings, effect, § 76 
Making return to writ, effect, § 88 
Proceedings, ground for discharge, § 29, p. 522 
Seeking review, effect, § 114, p. 717 
Demand for release, prerequisite to application, § 
75 

Demurrer, 

Answer or traverse to return, § 99 
Indictment, writ not substitute for, § 20, p. 466 
Motion to quash writ as amounting to § 86, n. 31 
Petition, § 81 

Review of order on, § 100, p. 709 
Retui-n to writ, § 90 
Denial, 

Allegations of, 

Petition, absence of as constituting admission, 
§ 82, p. 638, n. 25 
Return, § 09 

Writ, §§ 82, 83, pp. 635-646 

Prisoner repudiating application, § 77, p. 621 
Remedy, § 83 

Right to review, § 109, p. 708 
Suspension of writ not effected by, § 123 
Depaitment of penal institutions, commissioners of as 
parties respondent, § 77, p. 622, n. 60 
Deportation, Aliens, ante 
Depositions, § 100, p. 680 

Costs incurred by persons imprisoned for refusal 
to testify, § 106 

Denial of motion to inspect or transcribe, review, 
§ 109, p* 709 

Deputy sheriff, return to writ, § 88 
Detention. Restraint, generally, post 
Determination, § 101, pp. 682-^686 
Discharge, 

Allens, in deportation proceedings, § 102, p. 691 
Appellate court’s power to order, § 121, p. 751 
Conditions, § 102, p. 687 

Delay of to pemiit further proceedings, § 102, p. 
600 

Demand for as prerequisite to application for writ, 
§ 75 

Effect, § 104, pp. 695-608 

Evidence requisite to show grounds for, § 100, p. 
675 

Infants committed to institutions, § 47 
Insane persons, § 102, p. 691 
Order of. 

Indorsement on writ, sufficiency, § 103, p. 693 
Invalidity, duty of warden, § 103, p. 695 
Vacation, § 103, p. 694 
Rearrest, 

Penalty, § 103, p. 605 

Same process, invalidity, § 104, pp. 695, 696 
Reformatory, effect in subsequent proceedings, § 53 
Refusal, 

Effect, § 105, pp. 698-702 
Remand to custody, § 102, pp. 686-692 
Right to review, § 109, p. 708 
Rehearing on motion of state, § 107 
Relief as limited to, § 108, p. 693 
Return to writ, effect of failure to make, § 88 
Right to review order of, § 109, p. 708 
Statutory provisions, § 4, p. 431 
Supersedeas pending review, § 115, p. 721 

30 C. J.S.—77 


Discharge—Continued, 

Without prejudice, § 103, p. 693 
Discretion of court, § 6 

Abuse of discretion, presumption against, § 120, p. 
740 

Affidavits. § 26, p. 392, n. 39 

Bail pending review after conviction, § 115, p. 724 
Certiorari In aid of habeas corpus, § 122 
Conscientious Judgment, implication of, § 26, p. 
497, n. 5 

Continuance, § 101, p. 686 
Costs, § 106 

Discontinuance of proceedings for child’s custody, 
§ 86, n. 33 

Extradition proceedings, § 39, p. 560 
Federal courts, custody under state authorities, g 
4, pp. 431-435 

Infant’s custody, § 41, p. 574 
Infants, custody proceedings, dismissal of appeal 
as presenting only question of exercise of, § 
118, p. 733 

Jury, taking advisory verdict, g 101, p. 683 
Postponement of trial, g 29, p. 523 
Presence of prisoner at hearing on questions of 
law arising on return to writ, § 90 
Reading petition as evidence, g 100, p. 680, n. 85 
Review of exercise of, g 120, p. 741 

Review on habeas corpus, g 16, p. 449 
Time, 

Application for writ, g 76 
Hearing, g 101, p. 684 
When writ may be returnable, g 84, n. 92 
Discrimination because of race. Race, post 
Diseased persons. 

Insanity, presumption of, § 100, p. 671 
Quarantine or health regulations, g 49 
Diseases, aliens, finding of fact, g 30, p. 527 
Dismissal, 

Appeal, etc., g 118, pp. 730-733 
Application, right to review, g 109, p. 708 
Habeas corpus proceeding, effect, g 103, p. 693 
Indictment for want of prosecution, remedy, g 21, 
p. 469, n. 1 

Petition, § 82, p. 636, n. 13 

Federal procedure in general, g 82, p. 646 
Grounds not involving merits, g 82, pp. 639, 640 
Leave to file habeas corpus petition in circuit 
court of appeals, § 82, p. 645 
Writ, g 86 

Demurrer to petition as serving purpose of 
motion for, g 81 

Disobedience of writ, penalties, g 96 , 

Disposition of cause. 

Decision that writ should issue, § 82, p. 637 
On review, § 121, pp. 746-762 
Disposition of person, g 102, pp. 686-692 
Reviewing court, g 121, p. 751 
Disqualification, 

Grand jurors, g 29, p. 517 
Jurors, § 29, p. 520 
Trial Judge, g 29, p. 617 
Distinguished from other writs, g 2 
District attorneys, 

Appearance at argument on petition, necessity, g 
82, p. 635, n. 9 

Notice of application for or issuance of writ, g 79 
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District attorneys—Continued, 

Service of copy of application, vacating judgment 
discharging petitioner for failure of record to 
show, § 103, p. 694 

District courts of United States. Federal courts^ gen¬ 
erally, post 

District of Columbia, jurisdiction of courts of, § 70 
Divorce, 

0]^ild's custody, condusiveness of decree, § 46 
Habeas corpus proceedings for child's custody as 
barring subsequent divorce proceeding, § 45 
Judge after transfer from court rendering divorce 
decree as proper party to proceedings to de¬ 
termine children’s custody, § 77, p. 622, n. 66 
Merits of divorce case, inquiry in proceedings for 
release from commitment for failure to pay 
allowance for child, § 36, p. 541, n. 30 
Pending suit as affecting habeas corpus for child’s 
custody, § 41, p. 671, n. 13 

Power of chancellor to dismiss wife’s divorce suit 
and award custody of child on husband’s ha¬ 
beas corpus proceedings, § 44 

Docket, 

Failure to enter judgment on, § 26, p. 482, n. 85 
Fee, inability to pay on appeal, effect, § 8, n. 35 
Documentary evidence, photostatic copies, appellate 
court’s power to direct furnishing of, § 119 
Domicile, erroneous finding of Jurisdictional facts, 
grounds for writ, § 16, p. 456 
Double jeopardy. Former jeopardy, post 
Draft boards. 

Glassification upheld on habeas corpus, effect, f 
105, p. 699 

Review of decisions^ § 31, p. 533 
Drugs, detention of addict, § 49 
Drunkards, legality of detention, § 50 
Due process of law, 

Aliens, deportation proceedings, § 30, p. 529 
Allegation of absence of, sufficiency, § 80, p. 628 
Burden of proving denial of, § 100, p. 668 
Child’s custody, Invalidity of jud^ent relating 
to, i 46 

Claim of denial of constitutional rights, § 15, p. 451, 
n. 6 

Denial of in state proceedings, federal writ, § 105, 
p. 700 

Detention by state authorities without due process, 
federal jurisdiction, § 65 

Judgment or sentence violative of, § 26, p. 488 
Jury trial, § 29, p. 520 
Presumption of, § 100, p. 671 
Education, infanta, making provision for, § 41, p. 571 
Effect. Operation and effect, post 
Effectiveness, $ 5 

Elections, refusal to testify before legislative investi¬ 
gating committee, § 38, n. 89 
England, history of writ in, § 1, p. 427 
Enlistment, military service, § 31, p. 532 
Equal protection, burden of proving denial of, § 100, 

p. 668 

Equitable remedy, 

' Estoppel to question jurisdiction to proceed ac¬ 
cording to equitable principles, i 52 
Judgment in excess of jurisdiction, § 103, p. 692 
Nature as, § 1, p^ 426 


Equity jurisdiction, § 58 

Children’s custody, effect of statute governing ha¬ 
beas corpus, § 56 

Errors, 

Appeal, generally, ante 
Defects and irre^arltles, generally, ante 
Remedy for correction of, § 15, pp. 444r-i53 
Review of habeas corpus proceedings, generally, 
post 

Escape, 

Parole, prisoner entitled to, effect, § 26, p. 495 
Prior to review of sentence, effect, § 102, p. 688, n. 
83 

Remaining at large until sentence expires, § 26, p. 
494 

Estoppel to deny jurisdiction, § 52 
Evidence, § 100, pp. 667-682 

Admission of only legal testimony, presumption of, 
§ 100, p. 671 

Admission or exdusion, review of rulings, § 21, 
p. 470 

After-discovered evidence, § 26, p. 492 
Alien’s right of entry, § 30, p. 524 
Allegation of lack of proper evidence of guilt, suf¬ 
ficiency, § 80, p. 628 
Ball, proceedings to secure, § 34, p. 538 
Burden of proof, ante 
Commitment, inquiry into, 

Supporting evidence, § 27, p. 507 
Validity, § 27, p. 506 

Committing magistrate, evidence taken before to 
be included in petition, § 80, p. 633 
Contempt commitment, proceedings to secure dis¬ 
charge, § 36, p. 546 
Contempt proceedings, § 36, p. 540 
Court-martial, § 31, p. 535 

Deportation proceedings against aliens, 5 30, p. 530 
Extradition proceedings, construction, § 39, p. 548 
Fugitive from justice, status as, admissibility, § 
39, p. 555 

Hearing under statute governing federal courts, § 
82, p. 644, n. 59 
Infants, 

Custody, proceedings, § 41, pp. 576-679 
Obtaining discharge from institutions^ § 47 
Introduction of evidence supporting petitioner’s 
conviction, necessity, § 101, p. 685 
Parol evidence. 

Admissibility, § 100, p. 674 
Age of soldier seeking release as infant, § 31, 
p. 533 

Fugitive from justice, status as, § 39, p. 555, 
n. 59 

Photostatic copies, appellate court’s power to di¬ 
rect furnishing of, § 119 
Presumptions, post 

Questions of, review on habeas corpus, § 29, p. 518 
Reception of, 

In habeas corpus proceedings, § 101, p. 685 
Urging error on appeal, § 113, p. 43 
Refusal to produce, contempt, § 37 
Removal of prisoner to another federal district for 
trial, review, $ 40, p. 566 
Return to writ. 

Setting out evidence at trial, § 89, p. 667 
Status as evidence, § 98 
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Evidence—Continued, 

Suflaeiency, 

Presumption of, § 120, p. 740 
Review on habeas corpus, § 29, p. 518 
Suppression, 

Ground for writ, § 15, p. 452, n. 7 
Sufficiency of evidence to show, § 100, p. 677 
Examining magistrate, refusal of dischai’ge, prerequis¬ 
ite to writ, § 7 
Exceptions, 

Return to writ, § 90 

Review of habeas coipus proceedings, J 110 
Excessive bail, § 34, p. 538; § 78, n. 92 
Excessive sentence, § 26, p. 499 
Execution, 

Body execution, civil actions, § 32 
Capital offense, expiration of time originally 
fixed, § 26, p. 494 

Judgment in habeas corpus, § 103, p. 695 
Executive clemency. 

Recommendation by appellate court, § 121, p. 747 
Subsequent matters involving only question of, § 
26, p. 503 

Executive restraints, § 28 

Exhaustion of state lemedies, prerequisite to federal 
writ, § 4, pp. 432-435 
Exhibits, 

Attaching to petition, effect, § 80, p. 633 
Failure to include in record, effect, § 632, n. 71 
Use on appeal, § 120, p. 735, n. 82 
Extradition, § 30, pp. 548-565 

Appeal, right of foreign consul, § 109, p. 710, n. 
70 

Custody by state authorities in violation of ex¬ 
tradition treaty, federal jurisdiction, § 65 
Discharge of prisoner, res judicata, $ 104, p. 697 
Foreign consul as proper person to defend habeas 
coipus proceedings, § 77, p. 623 
Inquiry into legality of detention, concurrent ju¬ 
risdiction, § 51 

Jurisdiction of state court to challenge requisition, 
$56 

Motion to compel filing of answer, failure to rule 
on, § 88* n. 67 

Presence of relator at time of alleged offense, con¬ 
flicting evidence, § 102, p. 688, n. 79 
Remand to custody of demanding state’s agent, § 
102, p. 690 
Return to writ. 

Absence of not an issue, § 88, n. 69 
Sufficiency, § 89, p. 654, n. 7 
Time for application for writ, reasonableness, § 76 
Warrant, post 

Writ returnable before circuit court of appeals 
rather than judge, § 84, n. 85 
Fair hearing. 

Conscription for military service, $ 31, p. 633 
Definition, $ 30, p. 525 
Fair trial. 

Denial, 

Ground for writ, § 15, p. 462, n. 7 
Sufficiency of evidence, § 100, p. 676 

Partiality of jury, $ 29, p. 521 
Presumption of, § 100, p. 671 

By demanding state in extradition cases, $ 39, 
p. 562 


False imprisonment, 

Discharge on habeas corpus as res Judicata in ac¬ 
tion for, $ 104, p. 697 

Remand of prisoner as not barring action for, $ 105, 
p.699 

Father, right to apply for writ, $ 77, p. 620 
Federal constitution. 

Allegation of restraint in violation of, sufficiency, 

§ 80, p. 628 

Burden of proving violation of, § 100, p. 668 
Commitment from state court allegedly violative 
of, remedy, § 27, p. 513 
Custody In violation of. 

Federal jurisdiction, § 65 
Under state authority, concurrent jurisdiction, 
$51 

Jury trial In state courts, $ 29, p. 520 
Preservation of writ, $ 3 

Suspension of writ, provisioiHs relating to, $ 123 
Violation, relief in federal courts, § 15, p. 453 
Writ Implicitly recognized by, $ 62, p. 606 
Federal courts. 

Appeal, 

Bond, necessity, $ 114, p. 720 
In forma pauperis, § 114* p. 720 
Manner of taking, etc., § 114, pp. 718-721 
Proper remedy for obtaining review, $ 110 
Statutory regulations, $ 109, p. 706, n. 31 
Time for, § 114, p. 718, n. 74 
Application for writ, courts or judges applied to, 

$ 78 

Appointment of attorney for petitioner, $ 82, p. 646 
Bail pending appeal, $ 115, p. 724 
Circuit Courts of Appeals, ante 
Commissioner, hearings before on petition, etc., 

§ 82, p. 644, n. 59 
Common law, applicability, $ 74 
Complaint in writing, necessity, $ 80, p. 626 
Extradition, interstate, inquiry into legality of de¬ 
tention, concurrent jurisdiction, $ 51 
Insane persons, post 
Issuance of writ, $ 82, pp. 640-646 
Judge’s right to hear petition addressed to anoth¬ 
er judge, $ 82, p. 642 
Jurisdiction, $$ 6^-69, pp. 606-616 
Aliens, $$ 67, 68 

Appellate jurisdiction in habeas corpus proceed¬ 
ings* $ 112 

Circuit courts of appeals, $ 69 
Custody under federal authority, $ 63 

Violation of federal constitution or laws, 
$ 65 

Custody under state authority, $ 4> pp. 431- 

435; $62, p. 608 

Acts done or omitted by federal author¬ 
ity, S 64 

’ Commitment, denial of constitutional 
rights, § 27, p. 513 

Defenses, matters relating to, $ 22 
Double jeopardy, § 23 
Exemption claimed under federal laws, $ 
10 

Exhaustion of state remedies, prerequi¬ 
site, $ 15, p. 461 

Foiuigners in cases involving law of na¬ 
tions, I 67 
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Federal courts—Ck)ntiiiued, 

Appellate Jurisdiction in habeas corpus proceed¬ 
ings—Continued, 

Custody under state authority—Continued, 
Indeterminate sentence law, claim of ex 
post facto, § 26, p. 495, n. 88 
Indictment, etc., allegedly insufllcient, § 
20, p. 468 

Insane persons, § 48, p. 590 
Judgment or sentence, attack on, § 26, p. 
480 

Jury, exclusion of persons of accused’s 
race, § 29, p. 521 

Letters from prisoner to federal Judge, 
effect, § 80, p. 626, n. 20 
Person put on probation by federal court, 
§ 25 

Trial, procedural errors, § 21, p. 471 
Unconstitutionality of statute, etc., § 18, 
p. 461 

Violation of federal constitution, laws, 
or treaties, § 65 
Concurrent Jurisdiction, § 51 
Custody under territorial authority, § 4, p. 
436; §66 

Dismissal by circuit court of appeals for 
want of, § 82, p. 645 
District courts, § 69 
District of Columbia, courts of, § 70 
Diversity of citizenship, § 68 
Infants, § 62, p. 607 

Diverse citizenship, § 68 
Insane persons, § 62, p. 607 
Petition required to show, § 80, p. 631 
Statutes broadening, effect on state courts’ 
Jurisdiction, § 56 
Territorial limitations, § 69 
Pardoning power of state governor, review, § 29, 
p. 515 

Paroled prisoner, challenging state’s right to re¬ 
take, § 26, pw 495, n. 92 
Proceedings in forma pauperis, § 106 
^ Refusal of discharge in state proceedings, res 
Judicata, § 105, p. 700 

Removal to another district for trial, time for 
applying for writ, § 76 

Service of federal writ not prevented by state 
process, § 85 
Stay of. 

Issuance of writ, § 82, p. 645 
Proceedings pending review, § 115, p. 723 
State proceedings, § 87 
Supreme Court of United States, post 
Time for appeal, § 114, p. 718, n. 74 
United States Court of Appeals for District of 
Columbia, power to entertain original peti¬ 
tion, § 70 
Venue, § 71 

Writs to run in name of President, § 84, n. 76 
Federal government, executive department’s conclu¬ 
sion on political question, § 39, p. 564 
Federal officers, 

Arr^t under state process, federal remedy, § 4, 
p. 434 

Federal Jurisdiction over officers detained by 
state, §64 


Federal officers—Continued, 

Return to state court’s writ, necessity of show¬ 
ing detention by federal authority, § 89, p. 
657 

State courts’ Jurisdiction over persons in custody 
of, § 61 

Federal prisoners, removal to another district for 
trial, § 40, pp. 565--668 

Federal questions, prerequisite to writ from federal 
court, § 62, p. 607 

Federal Rules of Civil Procedure, notice of appeal, § 
114, p. 719 

Fees, items of costs, § 106 

Felony, conviction of misdemeanor under Indictment 
for, § 26, p. 482, n. 85 

Financial benefits, considerations affecting child’s 
custody, § 41, p. 674 

Financial inability to appeal to United States Su¬ 
preme Court, effect, § 4, p. 435, n. 96 

Findings, § 101, p. 686 

Appellate court as to legality of detention, con¬ 
clusiveness, § 15, p. 449 
Conclusiveness, § 120, p. 742 
Presumption of correctness, § 120, p. 740 

Fines, 

Absence of offer to pay fine without allegedly er¬ 
roneous costs, § 27, p. 612, n. 63 
Imprisonment by court having Jurisdiction to im¬ 
pose only fine, § 26, p. 484 
Payment, release from imprisonment, § 26, p. 602 
Sentence imposing both fine and imprisonment, 
excessiveness, § 26, p. 600 

Suspension and subsequent imprisonment, illegal¬ 
ity, § 26, p. 494 

Foreign countries. 

Alien detained under warrant directing dei)orta- 
tlon to wrong country, § 30, pp. 529-530 
Extradition proceedings, § 39, pp. 562-564 

Consul as proper person to defend habeas 
corpus proceedings, § 77, p 623 
Federal Jurisdiction notwithstanding custody un¬ 
der state authority, § 4, p. 434 

Foreign states. 

Adjudication of incompetency, subsequent attack 
on, § 48, p. 589, n. 94 

Child allegedly adapted in, foreign laws as part 
of law of state, § 121, p. 750, n. 62 
Child’s custody. 

Conclusiveness of foreign Judgments, § 46 
Judgment changing, service of process as 
question of fact, § 101, p. 683, n. 28 
Propriety of directing submission of questions 
to foreign tribunals, § 54 
Res Judicata, foreign proceedings involving, § 
45 

Conveying prisoner through to lawful place of de¬ 
tention, § 29, p. 522 

Record of foreign court reciting plea of guilty, 
claim of error, § 26, p. 491, n. 32 
Seizure of prisoners in, § 29, p. 523, n. 11 

Forgery, indictment omitting copy of forged instru¬ 
ment, § 20, p 464, n. 76 

Form of, 

Affidavits, § 100, p. 680 
Application for writ, § 80, pp. 625-633 
Return to writ, § 89, pp. 653-667 
Writ, § 84 
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Former jeopardy, 

Allegation of, anflaciency, § 80, p. 628 
Extradition cases, defense not tried on habeas 
corpus, § 39, p. 562 
Ground for relief, § 23 

Showing facts outside record, § 26, p. 491, n. 35 
Fourteenth Amendment, trial violative of, federal 
remedy, § 21, pp. 471-472 
Fraud, 

International extradition. Inquiry, § 39, p. 564 
Pardon, raising question on habeas corpus, §• 29, 
p. 515 

Prisoner brought within jurisdiction by, § 29, p. 
516 

Proceedings involving rights of alien wife, right 
to rehearing, § 107 

Setting aside judgment because of, § 103, p. 694 
Free speech, ordinance void on face, § 18, p. 460, n. 
57 

Friends, right to apply for writ, § 77, p. 621 
Fugitives from justice. 

Extradition, § 39, pp. 548-565 
Lunacy proc'eedlngs Instituted against, continu¬ 
ance of habeas corpus proceedings, § 101, p. 
685 

Order of commitment, statutory recitals, § 103, p. 
693 

Status as. 

Persons demanded in extradition proceedings, 

§ 30, pp. 554-559 

Suflficiency of answer to return, § 99, n. 34 
Supreme Court’s determination as to tolling of 
limitations, conclusiveness, § 22 
Fugitives from Justice Act, nature of proceeding un¬ 
der, § 1, p. 426, n. 18 

Future imprisonment, testing legality, § 13, p. 443, n. 
73 

Governor, 

Extradition, review of determination, § 39, p. 548 
Pardon, generally, post 
Restraint under executive authority, § 28 
Grand jury. 

Commitment of witness for refusal to answer 
questions, § 37 

Discriminatory exclusion from. Race, post 
Errors or irregularities relating to, § 29, p. 517 
Lack of legal existence, § 27, p. 510 
Witness disobeying subpoena issued on authority 
of district attorney, § 29, p. 515 
Grandfather, right to apply for writ, § 77, p. 620 
Granting of writ. Issuance of writ, post 
Grounds in general, § 4, pp. 428-431 

Grounds of illegality warranting relief, §§ 14^-29, 
pp. 444-523 

Guam, jurisdiction of Supreme Court of Philippine 
Islands, § 70 
Guardians, 

Ad litem, conduct of proceedings, § 77, p. 622 
Application for writ by, § 77, p. 620 
Bringing in as parties to proceedings involving 
Infant, § 77, p. 623 

Conclusiveness of order appointing guardian for 
Infant, § 46 

Determination of questions relating to, propriety, 
§ 41. p. 570 

Habeas corpus proceedings involving child’s cus¬ 
tody as barring subsequent guardianship pro¬ 
ceedings, § 45 


Guardians—Continued, 

Incompetent or insane persons. 

Jurisdiction over persons under guardian¬ 
ship, § 54 

Propriety of guardianship, § 48, pp. 591, 592 
Release from guardianship as to person but 
not property, validity, § 102, p. 691 
Removal, judgment in excess of juidsdictlon, § 
103, p. 692 

Right to maintain proceedings for child’s cus¬ 
tody, § 42 

Guilt, 

Allegation of lack of evidence of, § 80, p. 628 
Determination of, use of writ, § 4, p. 430 
Evidence on question of, inadmissibility, § 100, 
pp. 673-674 

Extradition cases, issue not tried on habeas 
corpus, § 39, p. 561 

Immateriality as regards legality of detention, § 
13, p. 442 

Person removed to another federal district for 
trial, inquiry, § 40, p. 568 
Plea of guilty, post 

Habeas Coitus Act, early English statute, § 3 
Habitual offenders, 

Impropriety of previous convictions as grounds 
for relief, § 26, p. 485 

Necessity of first serving sentence for primary 
offense, § 26, p. 504 

Hard labor, unauthorized sentence, § 26, p. 501 

Harmless errors, § 120, p. 745 

Hawaii, 

Jurisdiction of courts of, 8 70 
Suspension of writ, § 123 
Health, 

Confinement endangering, § 26, p. 503, n. 71 
Prisoner, transfer from one institution to anoth¬ 
er because of, § 29, p. 522 
Regulations, detention under, § 49 
Hearing, § 101, pp. 682-686 

Allen’s allegation of denial of fair hearing by im¬ 
migration officers, § 80, p. 628 
Appeal or other proceedings for review, 8 119 
Confinement to consideration of petition, § 82, p. 
636 

Denial, ground for writ, § 16, p. 452, n. 7 
Dispensed with where petition insufficient, fed 
eral courts, § 82, p. 641, n. 48 
Motion to quash writ, § 86 

Presentation and reservation of grounds of re^ 
view, § 113 

Presumptions on appeal, § 120, p. 740 
Refusal of postponement, absence of exception, § 
113, n. 43 

Time for, § 82, p. 635, n. 4 

I TTftfl pgfl 

Inadmissibility of evidence, 8 100, p. 673, n. 21 
Return to writ, § 89, p. 663 
Histoix 8 1, p. 426 
Husband and wife, 

Notice to wife who had husband committed for 
disobeying order to provide, 8 79, n. 95 
Right to apply for writ, 8 77, p. 620 
Identity, 

Mistake in Identity of prisoner, 8 29, p. 522 
Person described in extradition warrant, 

Burden of proof, 8 39, pp. 551-552 
Inquiry, 8 89, p. 550 
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Identity—Continued, 

Person removed to another federal district for 
trial, § 40, p. 567 

Presumptions relating to, § 100, j}. 671 
Suflacieney of evidence, § 100, p. 677 
Idiocy^ Mental deflciency, post 
lll^ality of restraint. Restraint, post 
Illegitimate children. Bastards, ante 
Imbecility. Mental deficiency, post 
Immigration officers. 

Alien’s allegation of denial of fair hearing, suf¬ 
ficiency, § 80, p. 628 

Director, nominal appellant, § 114, p. 720, n. 80 
Remand of cause to, immigration authorities, f 
121, p. 750, n. 59 

Seamen denied shore leave, remedy, § 50, n. 62 
Immorality, alien importing woman for Immoral pur¬ 
poses, finding of fact, § 30, p. 527 
Immunity from. 

Arrest, right to release, § 19 
Other process, respondent, § 87 
Prosecution, witness before legislative commit¬ 
tee, § 20, Pl 466, n. 83 
Imprisonment, 

See, also. Place of detention; Restraint, gen¬ 
erally, post 

Gommitment warrant Issued by clerk prior to en¬ 
try of Judgment or pending appeal, § 27, p. 512 
Sixpiration of term, right to release, § 26, p. 502 
Jails, generally, post 

Oppression or i^'ustice resulting from, $ 29, p. 
522 

Prisons, generally, post 

Prolonging by d^ays in civil proceedings, § 29, p. 
523 

Sentence, 

Imposition of fine, excessiveness, § 26, p. 500 
Unauthorized, § 26, p. 484 
Incommunicado, 

Alien confined without warrant, § 30, p. 529, n. 81 
Holding prisoner before prosecution, right to re¬ 
lease after conviction, § 13, p. 442, n. 68 
Indeterminate sentences, grounds for writ, $ 26, p. 495 
Indians, 

Custody under state authority, federal remedy, § 
4, p. 434, nn. 82, 83 

Discharge from army denied, time for filing rec¬ 
ord on appeal, § 117, p. 728, n. 32 
Indictment or information. 

Allegations, 

Prevailing over contrary allegations in peti¬ 
tion for writ, § 82, p. 640, n. 44 
Regarded as true on application for v^rit, { 
82, p. 638 

Appellate court’s review of sufficiency, § 120, p. 
737, n. 96 

Attacks on, § 20, pp. 462-469 
Ball, attack on indictment, § 34, p. 537 
Consolidation for trial, remedy, § 21, p. 469, n. 1 
Copy not furnished, remedy, § 21, p. 460, n. 1 
Delay in returning, § 29, p. 522 
Extradition proceedings, $ 39, p. 553 
Failure to charge offense, commitment pending 
further proceedings, § 102, p. 689, n. 83 
Grand Jury, generally, ante 
Oath, failure of acting prosecuting attorney to 
take, t 29, p. 517 


Indictment or information—Continued, 

Presumption of. 

Proper charge, § 26, p. 483, n. 89; § 100, p. 
671 

Sufficiency under laws of demanding state, § 
120, p. 740 

Re-arrest on same indictment after discharge, in¬ 
validity, § 104, pp. 695, 696 
Removal of prisoner to another federal district 
for trial, sufficiency, § 40, p. 567 
Return of indictment as affecting inquiry into 
legality of prior detention, § 27, p. 509 
Venue, failure to lay venue, sufficiency of habeas 
corpus petition, § 80, p. 627, n. 26 
Infants, §§ 41-47, pp. 568-588 

Adoption claimed in foreign state, foreign laws as 
part of law of case, § 121, p. 750, n. 62 
Affidavit, writ for custody Issued on, sufficiency, 
§ 80, p. 626, n. 20 

Alien’s minority, conclusiveness of finding, g 30, 
p. 528, n. 73 

Allowance under divorce decree, contempt pro¬ 
ceedings for nonpayment, g 36, p. 539, n. 18 
Appeal in custody proceedings, g 110 
Bond, g 114, p. 717 

Presenting only exercise of lower court’s dis¬ 
cretion, dismissal, g 118, p. 733 
Application for writ by parent or child on other’s 
behalf, g 77, pp. 620, 621 
Attorney’s fees, burden of proof, g 106, n. 7 
Considerations affecting custody, g 41, pp. 572-576 
Costs in custody proceedings, g 106 
Counsel for minor charged with capital offense, 
presumption of absence of offer to appoint, g 
100, p. 672, n. 6 

County attorney, authority to participate In cus¬ 
tody proceedings, g 74, n. 99 
Custody pendente llte, g 94 
Demand for custody as prerequisite, g 43 
Determination of custody, nature of proceeding, g 
1, p. 426, nn. 14, 22 

Discharge of infants committed to institutions, g 
47 

Discretion of court, review of exercise of, g 120, 
p. 741 

Disposition of custody proceedings by revievnng 
court, finality, g 121, p. 751 
District of Columbia, Jurisdiction of district 
court, g 70 

Evidence in custody proceedings, g 41, pp. 576-579 
Exclusion of parties from courtroom during 
child’s testimony, g 101, p. 683, n. 26 
Extradition, infancy as ground for relief, g 39, 
p. 551 

Federal courts, Jurisdiction, g 62, p. 607 
Diverse citizenship, g 68 
Foreign states, ante 
Guardians, generally, ante 

Intervention in custody proceedings, g 77, p. 623 
Judgment or order awarding custody, g 44 
Jurisdiction, g 54 

Appellate Jurisdiction in custody proceedings, 
g 112 

Persons involved in custody proceedings, g 54 
Retention in order as to custody, g 44 
Statutes as affecting, g 56 
Termination, g 55 
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Infants—Continued, . 

Military service, § 31, p. 632 ] 

Nature of habeas corpus proceedings involving 
custody, § 41, p. 509 

Objection to remedy for obtaining custody as too 
late on application for new trial, § 107 
Operation and effect of. 

Determination in habeas corpus, § 45 
Judgments or orders in other proceedings, § 
46 

Parties to custody proceedings, § 77, pp. 621, 622 
Persons entitled to, 

Review of custody proceedings, § 109, p. 709 
Writ, § 42; § 77, p. 621 

Petition in custody proceedings, sufficiency, § 80, 
p. 631, n. 62 

Plaintiffs in custody proceedings, § 77, p, 621 
Pleading, 

Rules applicable in custody proceedings, § 74 
Under Juvenile Act, insufficiency, § 20, p. 
468, n. 91 

Preference of child as to custody, § 41, p. 575 
Permitting questioning of child, § 41, p. 578 
Presumption adverse to mother’s giving up child, 

§ 120, p. 740, n. 50 

Remand of custody proceedings to lower court, 

§ 121, p. 760 

Removal from territorial Jurisdiction of court, 
effect, § 60 

Return to writ in custody proceedings. 
Conclusiveness, § 98 
Construction, § 89, p. 653 
Failure to make, effect, § 88, n. 69 
Reversal of order concerning custody, provision by 
appellate court for custody, § 121, p. 761 
Right to review in custody proceedings, § 109, p. 
707 

Rights of parents, § 41, p. 573; § 42 
Service of citation on parent of allegedly delin¬ 
quent child, time, § 29, p. 515 
State as party to custody proceedings, § 77, p. 
621 

Strangers, application for writ in custody proceed¬ 
ings, § 77, p. 621 

Supersedeas or stay of custody proceedings pend¬ 
ing review, § 115, p. 722 

Venue statutes governing actions. Inapplicability 
to custody proceedings, § 71 
Voluntary dismissal of custody proceedings, § 
86 

Ward of court, status of minor on institution of 
custody proceedings in equity court, § 87, n. 41 
Informality of application, sufficiency, § 80, p. 626 
Information and belief, 

Averments on, sufficiency, § 80, p. 629 
Verification of petition on, § 80, p. 633 
Injunction, 

Contempt commitment for violating unauthorized 
injunction, § 36, p. 543, n. 34 
Inquiry into existence of in proceeding attack¬ 
ing commitment for contempt, § 36, p. 539, n. 
19 

Sale under trust deed, injunction against as 
restraint, § 9, n. 45 

State court, review by federal court, S d;, p. 433, 
n. 78 

Innocence. Guilt, ante 


Insane persons, § 48, pp. 588-592 

See, also. Mental deficiency, post 
Affidavit alleging insanity, sufficiency, § 100, p. 

680, n. 92 
Commitment, 

Fatal defect, remand for further proceedings, 

§ 102, p. 691 

Hearing as to validity, remand without prej¬ 
udice, § 103, p. 693 

Conviction, Insanity arising thereafter, trial of 
issue, § 57 

Defense of insanity in criminal case, § 22 
Discharge from custody, § 102, p. 691 

Person committed as insane, collateral attack, 

§ 104, p. 697 

District of Columbia, Jurisdiction of district 
court, § 70 

Evidence of sanity, sufficiency, § 100, p. 678 
Extradited person claiming release because re¬ 
strained as insane person, § 39, p. 550 
Extradition, insanity as matter of defense, § 39, 
p. 562 

Federal courts, 

Attack on state procedure, § 18, p. 461, n. 66 
Insanity of state prisoners as ground for 
writ, § 22 

Intervention in state proceedings, § 4, p. 433, 
n. 80 

Jurisdiction, § 62, p. 607 

Fugitive from Justice, continuance of proceedings, 
§ 101, p. 685 

Guardianship, release from as to person but not 
property, § 102, p. 691 

Jurisdiction, persons under guardianship, § 54 
Jury, advisory verdict on question of sanity, § 
101, p. 683, n. 34 

Order suspending sentence because of insanity, 
res Judicata, § 104, p. 606, n. 79 
Petition for writ. 

Petition for restoration to sanity as constitut- 
§ 80, p. 626, n. 20 
Sufficiency, § 80, p. 631, n. 62 
Presiunption of insanity from proof of particular 
disease, § 100, p. 671 

Release, statute forbidding within year, validity, 
§ 3, n. 40 

. Remand to custody, res Judicata, $ 105, p. 698, n. 
12 

Right to determination of sanity after commit¬ 
ment to hospital for criminal insane, { 123, 
n. 10 

Transfer to. 

Hospital for criminal Insane, necessity of 
Eerving sentence, § 26, p. 604 
State of residence, failure to Join state or of¬ 
ficials as parties, § 77, p. 623 
Veterans, commitment to hospital, federal Juris¬ 
diction, § 63, n. 77 

Institutions, discharge of Infants committed to, § 
47 

Instructions to Jury, review, § 21, p. 471 
Insurrection, arrests by militia, § 31, p. 532 
International law, aliens. 

Confinement in Jail in cases Involving, federal 
Jurisdiction, § 67 

Custody as affected by, federal remedy, g 15, p. 
453^ 
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Interstate commerce, 

Occupation tax as Interference, § 18, p. 460, n. 57 
Ordinance imposing license tax inapplicable, § 
26, p. 488, n. 24 

State action affecting, federal Jurisdiction, § 4, 
p. 434 

Intervention, § 77, p. 623 

Appeal by sheriff, intervention by state, § 109, 
p. 711 

Intimidation of witness by grand jurors, f 29, p. 518 
Intoxicating liquors. 

Imprisonment for first offense. Invalidity of ordi¬ 
nance, § 26, p. 485, n. 2 

Unconstitutionality of statute or ordinance, right 
to relief, § 18, p. 460, nn. 56, 59 
Invalidity of statutes. Unconstitutionality of stat¬ 
utes, etc., post 

Irregularities. Defects and irregularities, ante 
Issuance of writ, §§ 82, 83, pp. 634-646 
Lack of jurisdiction. 

Quashing or dismissal, § 86 
Right to disregard writ, § 96 
Petition insufficient, effect, § 80, p. 629 
Waiver, petition as constituting writ, § 80, p. 


Issues, §§ 97-09, pp. 661-667 

Jail liberties, procuring admission to, § 34, p. 537 

Jails, 

See, also. Imprisonment, ante; Place of de¬ 
tention; Prisons, post 
Confinement in, necessity, § 9 
Federal courts, jurisdiction over prisoners In, § 62. 
p. 607 

Custody under federal authority, $ 63 
Detention in violation of treaty, § 65 
Unfit condition, § 29, p. 522 
Warden, nominal appellant, § 114, p. 720, n. 


Writ directed to keeper instead of sheriff, pro¬ 
priety, § 84, n. 78 

Japanese, American citizen of Japanese ancestry, re¬ 
straint by military orders, § 31, p. 632, n. 16 
Joinder of. 

Persons assisting In wrongful detention, § 77, p. 
622 

■ Several applicants In petition for writ, § 77, p 
622 

Judges, 

Application for writ, judges applied to, § 78 
Duty personally to hear and appraise testimony, 
i 101, p. 684 

Grant of writ after denial by whole court, S 105, 
p. 700 

Hearing, before whom conducted, § 101. n. 683 
Jurisdiction, 

Federal judges, § 69 
State courts, §§ 57, 68, pp, 600-603 
Objections relating to, § 29, pp, 516, 517 
Order entered in hearing out of court, status, 
§ 103, p, 693 
Review, 

Decision of single justice, § 112 
Proceedings before judge in vacation, § 109, 
p. 707 

Bight of federal judge to hear petition addressed 
to another judge of same court, § 82, p. 642 


Judges—Continued, 

Signature on writ, § 84, p. 647 
Successor to presiding judge in original proceed¬ 
ings for child’s custody, motion for new trial, 
§ 107 

Tfemporary judge, order by, § 103, p. 693 
Writ in extradition proceeding returnable before 
court rather than judge, propriety, § 84, n. 
85 

Judgment or order, §§ 103-105, pp. 692-702 
Affirmance, § 121, p. 747 

Certified copy of record of, showing in justifica¬ 
tion of detention, § 27, p. 611 
Copy of order, etc., attaching to petition. § 80, pp. 

632, 633 
Discharge, ante 

Effect. Operation and effect; Res judicata, post 
Enforcement, § 103, p. 696 
Entry, necessity, § 103, p. 603 
Execution, propriety, § 103, p. 695 
Finality, prerequisite to review, § 109, p. 705 
Foreign judgment changing children’s custody, 
service of process as question of fact, § 101, 
p. 683, n. 28 

Fraud, setting aside, § 103, p. 694 
Ground for modifying order underlying commit¬ 
ment, investigation, § 26, p. 603 
Infants, awarding custody, § 44 
Interlocutoi-y, right to appeal, § 109, p, 705, n. 
29 

Invalidity, burden of proof, § 100, p. 668 
Judgment on pleadings, propriety, § 99, n. 49 
Jurisdiction, termination on rendering final judg¬ 
ment, § 55 

Modification, § 103, pp. 693, 694 

Judgment determining child’s custody, § 44 
Power of appellate court, § 121, p. 749 
Objections, right to relief, § 26, pp. 477-604 
Operation and effect, post 
Presumption of. 

Correctness, § 120, p. 739 
Validity, § 100, p. 670 
Res judicata, post 

Return to writ, judgment shown by, sufficiency, § 
89, p. 656, n. 7 

Reversal, grounds for, § 121, p. 748 
Satisfaction, right to release, § 26, p. 502 
Show cause order, § 79 

Staying void judgment of conviction, § 4, p. 430, 
n. 49 

Vacation, § 103, pp. 693, 694 

Judgment authorizing imprisonment, burden 
of showing invalidity, § 100, p. 667 
Judicial authorities, r^ief from restraint by, § 12 
Jurisdiction, §§ 61-70, pp. 596-617 

Allegation of lack of, sufficiency, § 80, p. 628 
Appellate courts of state, § 57 
Appellate jurisdiction, § 112 
Burden of proving lack of, § 100, p. 681 
Certiorari where lower court acts in excess of, § 
110 

Committing magistrate, inquiry into, § 27, p. 606 
Concurrent jurisdiction, 

State and federal courts, § 51 
State courts, § 56 
Consent, 

Effect, S 16, p. 457 
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Jurisdiction—Continued, 

Consent—Continued, 

Jurisdiction over subject matter not con¬ 
ferred by, § 62 

Contempt proceedings, § 36, p. 540 

Commitment of witness, inquiry into Jurisdic¬ 
tion, § 37 

Conviction by court lacking jurisdiction, § 102, p. 
6fi9, n. 83 

Determination of jurisdictional questions, § 7 
Dismissal of appeal because of lack of, § 118, p. 
732 

District of Columbia, courts of, § 70 
Erroneous determination of Jurisdictional ques¬ 
tions, § 16, p. 456 
Estoppel to deny, § 52 

Evidence impeaching or supporting, admissibility, 

§ 100, p. 681 

Federal courts, ante 
Hawaiian courts, § 70 

Improper acquisition, inquiry into, § 29, p. 515 

Infants, ante 

Insane persons, § 54 

Interference with other courts, § 53 

Issuance of writ without jurisdiction. 

Quashing or dismissal, § 86 
Right to disregard writ, § 96 
Judgment not to contain provisions In excess of, 
§ 103, p. 692 

Justices of the peace, § 58 

Lack of, ground for relief, § 16, p. 455 

Loss of, 

Delay In entering sentence, S 26, p. 493 
Dismissal of writ, § 86 

Disregard of constitutional rights, remedy, § 
15, 4). 450 

Ground for writ, § 16, p. 457 
Military court, soldier arrested by state officers 
for rape, § 53, n. 95 
Necessity, § 52 
Persons, § 54 

Petition insufficient, effect after issuance of writ, 
§ 80, p. 629 

Philippine Islands, courts of, § 70 
Presumption, § 86; § 100, p. 681 

Jurisdictional facts, silence of record, § 120, 
p. 741 

Puerto Rico, courts of, § 70 

Removal of prisoner to another federal district 
for trial, inquiry, § 40, p. 565 
Retention of in order as to child’s custody, § 44 
Return to writ, necessity of showing jurisdiction 
of court making commitment, § 89, p. 656 
State courts, post 

Supreme Court of United States, § 69 
Termination, § 55 
Territorial courts, § 70 
Territorial limitations, § 60 
Federal judges, § 69 

Traverse to return as raising issue, § 99, n. 37 
Waiver of, 

Defects, effect, f 16, p. 457 
Territorial limitations, § 60 
Want of jurisdiction, § 52 

Jurisdictional questions, ground for writ, § 16, pp. 
453-457 


Jury, 

Denial of right to jury trial, sufficiency of evi¬ 
dence, § 100, p. 676 

Discrimination because of race. Race, post 
Errors or irregularities relating to, § 29, p. 520 
Failure to award jury trial, objection on appeal, 

§ 113, n. 43 

Hearing in habeas corpus proceedings, § 101, p. 
683 

Misconduct, remedy, § 21, p. 469, n. 1; p. 471, n. 9 
Waiver of jury trial, burden of showing unfair¬ 
ness, § 100, p. 674, n.’29 
Justices of the peace. 

Amendment of docket to show trial, § 87, n. 43 
Apparent discrepancy between various dates, § 29, 
p. 523, n. 11 

Compelling justice to take jurisdiction anew, § 
27. p. 509 

Failure to transcribe testimony, validity of com¬ 
mitment, § 27, p. 506, n. 86 
Jurisdiction, § 58 

Presumptions of jurisdiction inapplicable, § 100, 
p. 681, n. 9 

Juvenile asylums, obtaining discharge from, § 47 
Juvenile court, determination of as affecting proceed¬ 
ings involving child’s custody, § 46 
Kidnapping, fugitive from justice, effect in proceed¬ 
ings Involving extradition, § 39, p. 556, n. 62 
Knowledge, 

Allegations to be made on, § 80, p. 629 
Application without prisoner’s knowledge, § 77, 
p. 621 

Law, 

Meaning of term “law” in federal statutes, S 64 
What law governs proceedings involving child’s 
custody, § 41, p. 572 
Legal remedy, nature as, § 1, p. 426 
Legality of restraint, 

See, also. Restraint, post 

Finding of appellate court, conclusiveness, § 15, 
p. 449 
Legislature, 

Commitments for contempt, relief, § 38 
Suspension of writ, § 123 

Witness before committee, Immunity from prose¬ 
cution, § 20, p. 466, n. 83 

Letters, 

Application for leave to appeal, letter considered 
as, § 114, p. 720, n. 81 

State prisoner writing to federal judge, effect, 8 
80, p. 626, n. 20 
Licenses, 

Invalid rules under license statute, 8 28 
Ordinance, 

Allegedly void, right to relief, 8 18» P- 460, 
n. 57 

Inapplicable to Interstate commerce, 8 26, p. 
488, n. 24 

Limitation statutes. 

Application for writ, applicability, 8 76 
Extradition cases, matters of defense not tried 
on habeas corpus, 8 39, p. 562 
Presumption as to presence within jurisdiction, § 
100, p. 672 

Raising defense of, 8 22 

Local option law, question of local adoption, 8 29, p. 
514 
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Lotteries, **bank night” as lottery, § 47, p. 508, n. 13 
Lynching prevented by early trial, lack of fair trial, 
§ 15. p. 452, n. 7 
Magistrates, 

Appearance at hearing by counsel for committing 
magistrate, propriety, § 101, p. 685 
Jurisdiction, sufficiency of evidence, § 100, p. 681, 
n. 9 

Presumption of proper performance of duties, § 
100, p. 671 

Magna Gharta, history of writ in relation to, § 1, p. 
427 

Mainprize, writ of, § 1, p. 427 

Mandamus, petition sufficient for though insufficient 
for habeas corpus, § 80, p. 629, n. 45 
Mandate of reviewing court, § 121, p. 751 
Marriage, 

Annulment action as affecting habeas corpus to 
determine child’s custody, § 41, p. 571, n. 16 
Evasion of military service, § 31, p. 533, n. 43 
, Masters in chancery. Jurisdiction, $ 59 
Mayor, return to writ sued out by person convicted 
of violating ordinance, § 88, n. 73 
Mental condition, prisoner, transfer to another in¬ 
stitution because of, § 29, p. 522 
Mental deficiency, 

Alien, 

Conclusiveness of finding, § 30, p. 528, n. 73 
Idiocy, finding of fact, § 30, p. 527 
Claim of imbecility first made on habeas corpus 
after conviction, § 48, p. 591 
Hefense of imbecility, criminal case, § 22 
Guardian ad litem to conduct proceedings, § 77, 
p. GZ2 

Insane persons, generally, ante 
Mental Health Act, attack on constitutionality, § 18, 
p. 461, n. 65 
Military authorities. 

Presumption of consent to trial of soldier by state 
court, § 100, p. 670, n. 82 
Release from or to, § 31, pp. 531-535 
Military commission, certification of questions by Cir¬ 
cuit Court of Appeals, § 113, n. 50 
Blilitary courts. 

Jurisdiction, soldier arrested by state officers for 
rape, § 53, n. 95 

Return showing detention under order of, suffi¬ 
ciency, § 89, p. 655, n. 11 
Military force, service of writ prevented, § 85 
Military restraints, § 31, pp. 531-535 
Military service, 

Acts done in as done in pursuance of law of 
United States, § 64 

Decision upholding draft board’s classification, 
conclusiveness, § 105, p. 699 
Discharge of persons illegally held as soldiers, 
effect of constitutional provision as to sus¬ 
pension of writ, § 123 

Indian denied discharge, time for filing record on 
appeal, § 117, p. 728, n. 32 

Release of soldiers from or to military authori¬ 
ties, § 31, pp. 531-535 

State court, trial of soldier, presumption of con- 
' sent, § 100, p. 670, n. 82 
Minors. Infants, ante 


Minutes of court. 

Suspension of hearings to permit correction, § 
101, p. 685, n. 50 

Weight in solving conflicts in evidence, § 100, 
p. 675 
Misdemeanor, 

Conviction under indictment for felony, § 26, p. 
482, n. 85 

Disobedience of writ, § 96 
Mistake, 

Identity of prisoner, § 29, p. 522 
Prisoner brought within jurisdiction by, § 29, p. 
516 

Mittimus, attack on, § 27, pp. 505-513 
Mob spirit preventing fair trial, § 15, p. 452, n. 7 
Sufficiency of. 

Allegation, § 80, p. 628 
Evidence, § 100, p. 677 

Modification of judgment, order, or sentence, S 103, 
pp. 693, 694 

Determining child’s custody, § 44 
Power of appellate court, § 121, p. 749 
Money awards, Judgment in excess of Jurisdiction, § 
103, p. 692 
Moot questions, § 5 
Dismissal of. 

Appeal, § 118, p. 730 
Petition, § 82, p. 639 
Writ, § 86 

Review, habeas corpus proceedings, S 120, p. 746 
Moral turpitude, alien convicted of crime involving, 
finding of fact, § 30, p. 527 
Conclusiveness of finding, § 30, p. 630 
Mother, right to apply for writ, § 77, p. 620 
Motions, 

Arrest of Judgment, writ not substituted for, § 
26, p. 478 " 

Compelling filing of answer by agent of state de¬ 
manding extradition, failure to rule on, § 
88, n. 67 

Dismissal of petition, federal courts, § 82, p. 646 
New trial. 

Lack of Jurisdiction of, ruling as harmless, § 
26, p. 503 

Prerequisite to review, § 113 
Preventing timely filing, § 29, p. 523, n. 11 
Writ not substitute for, § 15, p. 447, n. 85 
Quashing of. 

Indictment, writ not substitute for, § 20, p. 
465 

Return to writ, § 90 

Writ, testing sufficiency of petition, § 86 
Rehearing, § 107 

Striking answer or traverse to return, § 99 
Testing sufficiency of return to writ, § 90 
Motive, extradition proceedings, § 39, p. 560 
International extradition, § 39, p. 564 
Municipal corporations. 

Notice of proceedings by person convicted for 
violating ordinance, § 79, n. 96 
Ordinances, post 

Return to writ by chief of police, § 88, n. 73 
Municipal courts, presumptions of Jurisdiction inap¬ 
plicable, § 100, p. 681, n. 9 
Narcotics, 

Alien deported for selling, $ 30, p. 529, n. 75 
Detention of addict, § 49 
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Naturalization director, imprisonment for disobeying 
mandamus from state court, federal remedy, § 4, 
p. 434, n. 86 
Nature, § 1, pp. 424r-427 

Navy, release from naval authorities, § 31, pp. 531- 
535 

Necessity, § 5 

Ne exeat, discharge from detention under writ of, § 
50 

Negativing or avoiding gi*ound of imprisonment, suf¬ 
ficiency of petition, § 80, p. 632 
Negroes. Race, genei'ally, post 
New trial. 

Motions, ante 

Obtained by habeas coiinis, § 26, p. 478 
Powei- to grant, § 103, p. 003 
Remand to custody for, § 102, p. 688 
Newly discovered evidence, § 26, p. 492 

New trial, power to grant, § 103, p. 093 
Successive applications, § 105, p. 090 
Next friend, application for writ, § 77, p. 621 
Nonresidents, 

Afiidnvits, § 100, p. 080, n. 87 
Jurisdiction over persons involved in proceedings 
for child’s custody, § 54 

Parent’s right to maintain proceedings for child’s 
custody, § 42 
Security for costs, § 106 
Nonsuit, 

Jurisdiction over infants as affected by, § 41, p. 
.570, n. 96 

Voluntary, allowance by appellate court, S 121, 
p. 747 

Notice, 

Appeal, 

Circuit Courts of Appeals, § 114, p. 710 
Necessity, etc., § 114, p. 717, n. 52 
Application for or Issuance of writ, § 79 
Prosecutor, failure to give as warranting dis¬ 
missal, § 86 
Return to writ, § 88 

Solicitor General or prosecutor, waiver, § 85, n. 
97 

Oaths, 

Acting prosecuting attorney, failure to take, § 
29, p. 517 

Judge, failure to take, § 29, p. 517 
Objections to return to writ, method of presenting, 
§ 90 
OflOicers, 

Appointment by judge of any lawful officer of 
county to serve writ, validity, § 84, n. 78 
Costs, liability, § 106 
Disputed title to office, § 29, p. 617 
Failure to perform duties, § 29, p. 623, n. 11 
Federal officers, ante 

Fees or compensation, items of costs, § 106 
Name of officer detaining petitioner, necessity of 
stating, § 80, p. 629 
Right of review, § 109, p. 711 
State officer, obligation to serve writ on federal 
officer,. § 85 

Open court, hearing not required in, § 101, p. 683 
Operation and effect, 

Conclusiveness, ante 
Discharge, § 104, pp. 696-698 


Operation and effect—Continued, 

Judgments and orders in. 

Habeas corpus proceedings for child’s cueh 
tody, § 45 

Other proceedings when involved in habeas 
corpus proceedings for child’s custody, § 
46 

Refusal to discharge, § 105, pp. 698-702 
Suspension of writ, § 124 
Writ or application, § 87 
Opinion of judge. 

Consideration in elucidation of record, § 80, 

633, n. 79 

Oral opinion, failure to object, § 113, n. 43 
Order. Judgment or order, ante 
Ordinances, 

Arrest for violation, legality, § 27, p. 509 
Burden of proving conviction under invalid por¬ 
tion, § 100, p. 068, n. 64 

Custody for violation, federal jurisdiction, § 65 
Imprisonment for first offense, validity, § 26, p. 
485, n. 2 

Notice to city of proceedings by person convicted 
for violation, § 79, n. 96 

Objection first stated in petitioner’s closing brief 
disregarded, § 80, p. 627, n. 27 
Petition, 

Alleging matters outside record, § 80, p. 630, 
n. 61 

Necessity of setting out ordinance, § 80, p. 627 
Presumption of validity, § 100, p. 671 
Return to writ sued out by person convicted for 
violation, § 88, n. 73 

Unoonstitutionallty, ground for relief, § 18, p. 460 
Origin, § 1, p. 426 

Original writ, service made by delivery of, § 85, n. 97 
Other proceedings pending, dismissal of appeal, § 118, 
p. 733 

Other remedy, effect of existence, §§ 7, 8 
Paramount authority of writ, § 87 
I Pardon, 

Lawful restraint becoming unlawful because of, 
§ 13, p. 444 

Recommendation by appellate court, § 121, p. 
747 

Revocation of conditional pardon, admissibility of 
evidence showing conviction, § 100, p. 673, 
n. 20 

Testing validity, § 29, p. 514 
Parens patriae, exercise of function of federal courts, 
§ 62, p. 607 

Parent and child. Infants, generally ante 
Parol evidence. 

Admissibility, § 100, p. 674 

Age of soldier seeking release as infant, § 31, p. 
533 

Fugitive from justice, status as, § 39, p. 665, n. 59 
Parole, 

Arrest for violation of conditions, jurisdiction, § 
53 

Board and parole officers as necessary parties, § 
77, p. 622 

Detention of parolee under void part of sentence, 
§ 102, p. 687, n. 76 
Effect. § 9 

Petition failing to show terms of, insufficiency, § 
80, p. 628, n, 33 - 
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Parole—CJontinued, 

Presumptions relating to, § 100, p. 673 
Hecital in revocation attached to petition, con¬ 
clusiveness, § 80, p. 633, n. 79 
Revocation, 

Disqualified judge, effect, § 102, p. 689, n. 83 
SufiSciency of evidence of propriety, § 100, p. 
678 

Right of paroled prisoner to relief, § 26, pp. 495- 
499 

Parties, § 77, pp. 620-623 

Right to review, § 109, p. 710 
Paupers, 

Appeal on pauper’s oath, § 114, p. 717, n. 59 
Proceedings in forma pauperis, § 106 
Federal courts, § 114, p. 720 
Relief of persons detained as, § 50 
Peace bond, coiJmitment for failure to give, § 33 
Penalties for. 

Denial of writ, § 83 
Disobedience of writ, § 96 
Evading service of writ, § 85 
Re-ari-est after discharge, § 103, p. 605 
Penitentiaries. Prisons, post 
Peonage statutes, remedy for violation, § 50 
Perjury, 

Conviction allegedly based on false testimony, § 
29, p. 519 

Sufidclency of evidence to show, § 100, p. 677 
Persons, 

Against whom writ runs, § 77, p. 622 
Entitled to. 

Apply for writ, § 77, p. 620 
Review of proceedings, § 109, p. 709 
Writ Involving child’s custody, § 42 
Jurisdiction over, § 54 
Liable for costs, § 106 
Required to make return to writ, 8 88 
Petition. Application for writ, generally, ante 
Philippine Islands, 

Jurisdiction of courts of, § 70 
Suspension of writ, § 123 

Photostatic copies, evidentiary documents, appellate 
court’s power to direct furnishing of, § 119 
Picketing, ordinance invalid in part, § 18, p. 461, n. 
64 

Pictures, person demanded in extradition proceeding, 
admissibility, § 39, p. 562, n. 18 
Place of detention. 

Alleging in petition, necessity, 8 80, p. 629 
Amendment of sentence, propriety, § 103, pp. 693, 
694 

Defect in sentence relating to effect, 8 102, p, 689 
Error relating to, 8 26, p. 485 
Insane persons, change of, 8 48, p. 592 
Jurisdictional purposes, place of actual detention 
not controlling, 8 60, n. 4 
1 Objections relating to, 8 29, p. 521 
Plaintiffs, 8 77, p. 620 

Proceedings involving children’s custody, § 77, p. 
621 

Plea of guilty, 

Allegations in indictment as prevailing over al¬ 
legations in petition for writ, 8 82, p. 640, n. 
44 

Defenses, availability, effect of plea, 8 22, n. 18 
Denial of assistance of counsel, burden of proof, 
8 100, p. 668 


Plea of guilty—Continued, 

Entry of facts on accusation, prima facie evidence, 
§ 100, p. 675 

Erroneous recital of rather than of plea of nolo 
contendere, § 26, p. 482, n. 85 
Fear Inducing plea, § 29, p. 520, n. 62 
Foreign court’s record, recital, 8 26, p. 491, n. 
32 

Indictment or information, 

Absence of, § 20, p. 465, n. 76 
Fatally defective, right to relief, 8 20, p 467 
Jurisdictional defects waived, etc., effect, 8 16, 
p. 457 

Motion to withdraw, writ not substitute for, 8 15, 
p. 447, n. 85 

Sufliciency of evidence, 8 100, p. 677 
Threats or promises, effect, 8 13, p. 442, n. 69; 8 
15, p. 452, n. 9 

Misrepresentations of eligibility for suspend¬ 
ed sentence, 8 15, p. 452, n. 7 
Withdrawal refused, right to relief, 8 21, p. 470, 
n. 3 

Pleading, 

Application for writ, § 80, pp. 625-634 
Child’s custody, general rules applicable in pro¬ 
ceedings for, 8 74 

Decision solely on basis of pleadings, disposition 
of appeal, 8 120, p. 739 
Demurrer, ante 

Flexibility of rules, 8 82, p. 635, n. 4 
Offense, sufficiency of complaint for international 
extradition, 8 39, p. 563 
Petition as part of pleadings, 8 97 
Return to writ as first and principal pleading, 8 
88 

Technical rules inapplicable, return to writ, 8 
89, p. 653 

Police, 

Chief, return to writ sued out by person convicted 
for violating ordinance, 8 88, n. 73 
Presumption of proper performance of duties, 8 

100, p. 671 

Political questions, international extradition cases, 
8 39, p. 564 

Postponement of hearing, refusal of, absence of ex¬ 
ception, 8113, n. 43 
Power to suspend, 8 123 
Prayer for writ, 8 80, p. 629 
Preliminary examination. 

Delay, ground for discharge, 8 29, p. 522 
Habeas corpus proceeding as being in effect, re¬ 
view, 8 109, p. 709 

Lack of, ground for release, 8 27, p. 609 
Transfer to another justice, validity, 8 27, p. 506, 
n. 86 

Preliminary inquiry on application and opposing 
papers, federal courts, 8 82, p. 642 
Prematui-ity of application, 8 76 
Prerogative writ, nature as, 8 1, p. 425 
Presence of petitioner. Production of prisoner, post 
Presentation and reservation in lower court of grounds 
of review, 8 113 

President of United States, federal writs to run in 
name of, 8 84, n. 76 
Presumptions, 8 100, pp. 669-673 

Bail, presumption of appropriate order, 8 34, p. 
538 
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Presumptions—Continued, 

Contempt proceedings, § 36, p. 645 
Witnesses, § 37 

Court-martial, validity of Judgment, § 31, p. 534, 
n. 49 

Extradition proceedings. 

Fair trial in demanding state, § 39, p. 562 
Good faith, § 39, p. 561 

Rights of prisoner, protection by asylum state, 
§ 30, p. 548 

Infants, proceedings involving, 

Custody, § 41, p. 576 
Discharge from institutions, § 47, n. 82 
Jurisdiction, § 86; § 100, p. 681 

Silence of record, jurisdictional facts, § 120, 
p. 741 

Motion to quash writ, § 86 

Proper charge in information, § 26, p. 483, n. 
89 

Regularity of deportation order, § 30, p. 528, n. 
70 

Return to writ presumed time, § 98 
Review of habeas corpus proceedings, § 120, p. 
739 

Timth of allegations of petition, § 80, p. 629 
Federal courts, § 82, p. 641, n. 47 
Prima facie evidence, 

Commitment as showing rightful detention, § 
100, p. 675 

Return to writ, § 98 

Prior application for writ, allegations in petition, § 
80, p. 032 

Priority of right to custody, § 26 
Prisoners, 

Obtaining presence of for another trial, $ 4, p. 
431 

Production of prisoner, post 
Prisons, 

See, also. Imprisonment; Jails; Place of 
detention, generally, ante 
De jure status, determination, § 29, p. 521 
Records, irregularity, | 29, p. 623, n. 11 
Segregation of convict with long prison record, 
§ 29, p. 522 
Warden, 

Custody of prisoner by sheriff as representa¬ 
tive of, § 60 

Duty when order releasing prisoner declared 
void, § 103, p. 695 

Regulation as to submission of petition, va¬ 
lidity, § 3, n. 40 

Respondent, properly named as, § 77, p. 
622 

Private persons, relief from restraint by, § 12 
Privileged communications, claim by attoimey as wit¬ 
ness, remedy, § 37, n. 77 

Privileges and immunities clause, burden of proving 
violation, § 100, p. 668 
Probable cause. 

Detention of person removed to another federal 
district for trial, § 40, p. 567 
Holding on criminal charge. 

Burden of proof, § 100, p. 669 
Sufficiency of evidence, § 100, p. 676 
Want of as ground for writ, effect of waiver of 
preliminary examination, § 27, p. 508 


Probate courts. 

Jurisdiction over insane persons under guardian¬ 
ship, § 54 

Order of discharge, conclusiveness, § 104, p. 606 
Probation, 

Federal court, release of defendant from state 
custody, § 25 

Right of probationer to relief, § 26, p. 498 
Process, 

Appellate proceedings, necessity of service, § 114, 
p. 717 

Arrest in civil actions, § 32 
Commitment of infants to state training school, 
necessity of service on Infant, § 47, jl 77 
Copy, attaching to petition, § 80, p. 632 
Defects or irregularities, § 29, p. 515 
Immunity of respondent from other process, § 87 
Imprisonment, attack on warrant or commit¬ 
ment, § 27, pp. 605-^13 

Judgment not supporting process under which 
relator imprisoned, § 26, p. 488 
Re-arrest on same process after discharge, in¬ 
validity, § 104, pp. 696, 696 
Return to writ, setting out or annexing copy, § 
89, p. 654 

Service in foreign proceeding, question of fact, § 
101, p. 683, n. 28 

State process ineffectual to prevent service of 
federal writ, § 85 
Production of prisoner, §§ 92-95 
Custody pendente lite, § 94 
Presence at inquiry or hearing. 

Appeal, necessity, § 119 
Application for writ, § 82, p. 639 
Presumption on appeal, § 120, p. 740 
Propriety of issuing writ, federal courts, § 
82, p. 644 

Questions of law arising on return to writ, § 
90 

Prohibition agent, detention by state for shooting 
prisoner, federal remedy, § 4, p. 434, n. 86 
Property, 

Determination of rights, § 4, p 430 
Judgment disposing of, propriety, § 103, p. 692 
Prosecuting attorney, notice of application for or 
issuance of writ, § 79 

Prosecuting authorities, corruption, suflaciency of 
evidence, § 100, p. 677 

Public charge, alien likely to become, finding of fact, 
§ 30, p. 527 

Public opinion allegedly aroused against prisoner, § 
82, p. 637 

Puerto Rico, jurisdiction of courts o-f, § 70 
Punishment, 

Allegation of double penalty, sufficiency, § 80, p. 
628 

Error in, relief, § 26, p. 483 
Excessive sentence, § 26, p. 500 
Purpose in general, f 4, pp. 428-431 
Quarantine, testing legality of detention, { 49 
Quashing of writ, § 86 

Demurrer to petition as serving purpose of mO' 
tion for, § 81 

Order refusing, right to review, § 109, p. 708 
Prisoner repudiating application, § 77, p. 621 
Quo warranto, habeas corpus not to be used as, { 15, p, 
447, n. 85 
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Race, exclusion of, 

Negroes, 

Grand Jury, 

Parol evidence inadmissible, § 100, p. 674, 
n. 24 

Validity of indictment as regards extradi¬ 
tion, i 39, p. 553, n. 42 

Jury panel, suflBciency of evidence, § 100, p. 

668, n. 60 

Persons of accused’s race. 

Grand jury, § 29, p. 517, n. 38 
Jury, § 29, p. 521 

Sufficiency of evidence, § 100, p. 676 
Reargument, review of order denying, § 109, p. 
709 

Re-arrest after discharge. 

Penalty, § 103, p. 695 

Same process, invalidity, § 104, pp. 695, 606 
Reasonable doubt, proof of guilt of person being held 
for trial, § 100, p. 675 
Recall of writ, § 86 

Recognizance, commitment to jail for failure to enter 
into for appearance, § 33 
Record, 

Aliens, incomplete records, remand to immigration 
officers, § 101, p. 686 

Allegations in petition restricted to, § 80, p. 630, 
n. 61 

Ambiguities in record of court of inferior juris¬ 
diction, construction, § 100, p. 682 
Assistance of counsel, necessity of showing of¬ 
fer of, § 100, p. 678 

Bringing up by certiorari in aid of habeas coiTpus, 
§ 122 

Gonclusiveness, § 26, p. 490 

Contempt commitment, conclusiveness, § 36, p. 
545 

Copy of record of proceedings attacked, attach¬ 
ing to petition, § 80, p. 632 
Correction of record of conviction, opportunity 
for, § 82, p. 637 

Dismissal of appeal because of defects, § 118, p. 
732 

Evidence dehors record on question of jurisdiction, 

§ 100, p. 681 

Extradition, discharge, necessity of fatal defect 
on face of, § 39, p. 548, n. 90 
Failure to show service of copy of application on 
district attorney, § 103, p. 694 
Incompleteness, affirmance of judgment, § 121, 
p. 748 

Jurisdictional defects, examination of record, § 
16, p. 456 

Jurisdictional facts not shown by, presumption 
on appeal, § 120, p. 741 

Parol evidence in contradiction, Inadmissibility, 
§ 100, p. 674 

Presumption of regular performance of official 
duties in preparation of, § 100, p. 671 
Prison records, irregularity, § 29, p. 523, n. 11 
Return to writ, record of conviction properly 
made part of, § 89, p. 655, n. 7 
Review of habeas corpus proceedings, § 117, pp. 
725-729 

Scope of inquiry in attack on judgment or sen¬ 
tence, i 26, p. 490 

Unlawful conviction, basis for issuing writ, § 
80, p. 626, XL 20 


Record—Continued, 

Word “record” ineptly used in petition, effect, § 
80, p. 626, n. 22 
Reference, § 101, p. 684 

Review of order for reference to take testimony^ 
§ 109, p. 709 
Reformatories, 

Infants, obtaining discharge, § 47 
Order of discharge, effect, § 63 
Refusal of writ. Denial, ante 
Refusal to discharge, effect, § 106, pp. 698-702 
Rehearing, § 107 

Alien remanded for, review of order, § 109, p. 
709 

Review of habeas corpus proceedings, $ II^" 
Relatives, right to apply for writ, § 77, pp. 620, 
621 

Religious beliefs, considerations affecting child’s cus¬ 
tody, § 41, p. 575 

Remand to custody, § 102, pp. 686-692 
Modification of order, § 103, p. 694 
Reversal of order liberating prisoner, § 121, p. 
751 

Supersedeas pending review, § 115, p. 721 
Remand to lower court, disposition of cause, § 121, 
p.749 
Removal, 

Federal prisonei* to another district for trial, § 40, 
pp. 665-n568 

Time for applying for writ, § 76 
Prisoner improperly i-emoved from Jurisdiction,. 
§29,p.516 

Repeal of statutes, § 29, p. 514 

Sentence under repealed statute, § 26, p. 484 
Replevin, writ of personal replevin, § 1, p. 427; § 2 
Repudiation by prisoner of application for writ, effect,. 
§ 77, p. 621 

Reputation, accused, inquiry in proceeding to fix bail^ 
§ 34, p. 537 

Requisites of writ, § 84 

Requisition, interstate extradition, § 39, p. 559 
Residence, 

Erroneous finding of jurisdictional facts, § 16, p. 
456 

Infant’s, use of habeas corpus to discover, § 41, p. 
571 

Nonresidents, ante 
Res judicata. 

Chancery court, effect of doctrine, § 82, p. 635, 
n. 7 

Denial of application for writ of error, § 15, p. 
449 

Discharge order, § 104, pp. 695-698 
Jurisdictional decision, § 16, p. 457 
Proceedings to determine child’s custody, § 45 
Refusal to discharge, § 106, pp. 698-702 
Right to amend return after decision on appeal,. 
§ 121, p. 752, n. 81 
Respondents, § 77, p. 622 
Restraint, 

Actual restraint, necessity, § 9 

Contempt proceedings, § 36, p. 545 
Aliens, 

Deportation or exclusion, § 30, pp. 524-531 
Enemies, § 50 

Allegation of unlawful restraint, sufficiency, S 

80, p. 628 


1230 



INDEX TO HABEAS CORPUS 


Restraint—Continued, 

Allegations relating to in petition, necessity, § 
80, p. 629 

Arrest, generally, ante 
Civil process, § 11 

Commitment, attack on, § 27, pp. 605-513 
Contempt, imprisonment for, §§ 36-88, pp. 539- 
547 

Criminal process, § 11 
Drunkards, § 50 
Executive restraints, § 28 
Extradition proceedings, § 39, pp. 548-665 
Future imprisonment, testing legality, § 13, p. 443, 
n. 73 

Grounds of illegality, §§ 1^29, pp. 444r-623 
Health regulations, § 49 
lUegality, §§ 13-50, pp. 441-595 

Conclusiveness of order of discharge, § 104, p. 
G95 

Defects and irregularities, generally, ante 
Deprivation of rights of person lawfully in 
custody, § 9 

Finding of appellate court, conclusiveness, § 
15, p. 449 

Infants, right to release, § 41, p. 572 
Judgment or sentence, objections to, § 26, pp. 
477-504 

Punishment for, use of writ, § 4, p. 430 
Release from unlawful imprisonment as sole 
function of writ, § 4, p. 430 
Sentence, attack on, § 26, pp. 477-604 
Imprisonment, generally, ante 
Infants, generally, ante 

Injustice resulting from imprisonment, { 29, p. 
522 

Insane persons, § 48, pp. 588-592 
.Jails, generally, ante 

Lawful restraint becoming unlawful, § 13, p. 444 
Military or naval authorities, § 31, pp. 531-536 
Nature of, §§ 9-12 

Service of writ as affecting, S 87 
Negativing or avoiding ground of imprisonment, 
sufficiency of petition, § 80, p. 632 
Objections to place of confinement, § 29, p. 621 
■Oppression resulting from imprisonment, § 29, 

p, 522 

Payment of costs, requiring as punishment for 
contempt, § 36, p. 645, n. 56 
Paupers, § 50 
Pendente llte, § 94 
Peons, § 50 

Place of detention, generally, ante 
Presumption of legality, § 120, p. 740 
Priority of right to custody, § 25 
Prisons, generally, ante 
Private persons, restraint by, § 12 
Process, 

Ari*est in civil actions, § 32 
Attack on warrant or commitment, § 27, pp. 
505-513 

Defects or irregularities, g 29, p. 615 
Judgment not supporting, g 26, p. 488 

Public authority, g 12 
■Quarantine regulations, g 49 
Remand to custody, § 102, pp. 686-692 
Repealed statutes, § 29, p. 514 


Restraint—Continued, 

Return to writ, averments relating to, g 89, pp. 

664-657 
Seamen, g 50 
Slaves, g 50 
Sufficiency, g 9 

Termination of unlawful restraint prior to serv¬ 
ice of writ, g 86 

Unreasonable duration, conclusiveness of dis¬ 
charge because of, g 104, p. 698 
Voluntary restraint, effect, g 10 
Infants, g 41, p. 571 
Warrant, attack on, g 27, pp. 506-613 
Return to rule to show cause, federal courts, g 82, p. 
643 

Return to writ, gg 88-91, pp. 651-668 
Affidavits, 

Fortifying or controverting, g 100, p. 680 
Incorporated in, g 89, p. 663 
Allegations in petition, necessity of denying, g 
97 

Amended, supplemental, and substituted returns, 
g 91 

Amendment after decision on appeal, res judica¬ 
ta. g 121, p. 752, n. 81 
Answer traversing or avoiding, g 99 
Appeal, effect of return in absence of traverse, 
g 120, p. 739 

Appellate court issuing writ returnable before 
trial court, jurisdiction, g 58 
Burden of disproving allegations, g 100, p. 668 
Oonclusiveness, g 98 

Court or judge before whom writ returnable, 
designation, g 84, p. 647 
Failure to make, effect, § 88 

Discharge of prisoner, g 102, p. 687, n. 76 
Falsity, etc., contempt of court, g 96 
Form and sufficiency, g 89, pp. 653-657 
Issues arisin;; on facts stated in, § 97 
Objections, raising by demurrer, motion, etc., g 
90 

Persons required to make, g 88 
Production of body of prisoner with return, g 93 
Restraint lawful at time of, ^ect, g 13, p. 443 
Review of order directing further return, § 109, 
p. 709 

Time for, g 88 

Designation in writ, g 84, p. 647 
Verification, g 89, p. 657 

Reversal, conviction, infirmity of verdict, right to re¬ 
lease, g 27, p. 613 
Review in general, 

Appeal, ante 
Certiorari, ante 
Writ of error, post 

Review of habeas corpus proceedings, gg 108-121, pp. 
706-752 

Affirmance, grounds for, g 121, p. 747 
Assignments of error, g 116 

Inadequacy, dismissal of appeal, g 118, p. 733 
Bill of exceptions, effect of absence, g 117, p. 
726, n. 30 

Bond, necessity, g 114, pp. 717, 720 
Briefs, g 116 

Failure to file. 

Dismissal of appeal, g 118, p. 733 
I Reversal of judgment, g 121, p. 749 


1231 



INDEX TO EABEAa CORPUS 


Beview of habeas eoipus proceedings—Continued, 
Certification of questions, § 113 
Conclusiveness of reviewing court’s decision, § 

121, p. 752 

Costs, § 121, p. 762 

Determination and disposition of cause, § 121, pp. 
746-752 

Dismissal, § 118, pp. 730-783 
Federal courts, manner of taking appeal, etc., S 
114, pp. 718-721 
Form of remedy, §§ 110, 111 
Habeas corpus to review proceedings, § 111 
Harmless errors, § 120, p. 745 
Hearing, § 119 
Jurisdiction, § 112 
Mandate, § 121, p. 751 

Manner of taking appeal, etc., § 114, pp. 716-721 

Moot questions, ante 

Motion for new trial, necessity, § 113 

Parties, $ 109, p. 711 

Presentation and reservation In lower court of 
grounds of review, § 113 
Presumptions, § 120, p. 739 

Proceedings for transfer of cause, § 114, p. 716- 
721 

Proceedings in forma pauperis, federal courts, § 
114, p. 720 

Process or citation, necessity of service, § 114, p. 
717 

Record, § 117, pp. 726-729 
Reheating, § 119 
Remand of cause, § 121, p. 749 
Reversal, grounds for, § 121, p, 748 
Right to review, § 109, pp. 705-711 
Scope and extent, § 120, pp. 734-746 
Supersedeas or stay of proceedings, $ 115, pp. 
721-724 

Time for appeal, { 114, p. 717 
Transcript, obtaining without charge, 8 114, p. 
717, n. 62 

Trial de novo, § 120, p. 744 
Revocation of, 

Pardon, Judicial review of reasons, 8 29, p. 515 
Sui^ension of sentence, 8 26, p. 494 
Rule to show cause, 

Federal courts, 8 82, p. 642 
Inquiry and determination on, 8 82, p. 638 
Sale, injunction against sale under trust deed as con¬ 
stituting restraint, 8 9, n. 45 
Seal, 

Bail bond, 8 95, n. 68 

Court, requisite of writ, 8 84, p, 647 . 

Seamen, 

Aliens, discharge on condition of bond for de¬ 
parture, 8 102, p^ 692 

Obtaining shore leave or release from confine¬ 
ment, 8 00 

Search warrants. Insufficiency, 8 29, p. 523, n. 11 
Secretary of Treasury, regulations as law, 8 84 
Security for costs, necessity, 8 106 
Segregation of convicts with long prison records, 8 
29, p. 622 
Self-incriminatlon, 

Propriety of wltnei^’ refusal to answer, 8 37 
Testimony before grand Jury, 8 29, p. 518 


Sentence, 

Allegation of defective sentence, sufficiency, § 80, 

p. 628 

Ambiguity, resolving doubts in favor of ];)etitlon- 
er, § 100, p. 672 
Amendment, 

Place of confinement, § 26, p. 486 
Propriety, § 103, p. 693 
Court-martial, § 31, p. 635 

Defects, effect where conviction valid, 8 102, p. 
689 

Excessive penalty, certiorari as auxiliary to ha¬ 
beas corpus, § 122, n. 96 

Invalidity, release without prejudice to resen¬ 
tencing, 8 103, p. 693 
Modification, propriety, 8 103, p. 693 
Objections, right to relief, 8 26, pp. 477-^04 
Partial invalidity, necessity of serving valid part, 
§ 102, p. 690, n. 87 
Presumption of validity, 8 100, p. 670 
Pronouncing less than six hours after convic¬ 
tion, 8 26, p. 482, n. 85 

Stay of federal writ to permit state court to im¬ 
pose proper sentence, 8 82, p. 645 
Suspended sentence, attack on, 8 26, p. 493 
Vacation, propriety, 8 103, p. 693 
Service of. 

Process sufficient to support Judgment in ■per- 
sonam, want of, § 29, p. 615 
Writ, 8 86 

Nature of restraint as changed by, 8 87 

Sheriff, 

Appeal by, 8 109, p. 711 

Attempted dismissal after leaving office, 8 
118, p. 730, n. 42 

Arrest by sheriff of another county, validity, 8 
27, p. 506, n. 86 

Commitment of to county jail, invalidity, 8 27, p. 
513 

Costs, liability, f 106 

Custody of prisoner by as representative of waiv 
den, 8 60, n. 1 

Respondent, properly named as, 8 77, p. 622 
Return to writ by chief deputy, propriety, 8 88 
Writ directed to keeper of Jail Instead of sheriff, 
propriety, 8 84, n. 78 

Sickness, witnesses, delay in trial, 8 29, p. 522 
Signature, 

Defects in indictment, 8 20, p. 466, n. 76 
Judge, on writ, 8 84, p. 647 
Return to writ, 8 89, p. 653 
Slavery, release, 8 

Soldiers. Military service, generally, ante 
Son, right to apply for writ, § 77, p. 621 
Special proceedings, 8 1, p. 426 

“Special statutory proceeding,” habeas corpus not 
deemed to be, 8 109, p. 706, n. 33 
Special term. Irregularity in calling, 8 29, p. 616 
Speedy trial, right to, 8 29, p. 523 
State, 

Application in name of, 8 77, p. 621 
Costs, liability, 8 106 

Federal jurisdiction, custody under state au¬ 
thority, 8 4, pp. 431-435 

Intervention in appeal by sheriff, 8 109, p. 711 
Party defendant, 8 77, p. 622 
Rehearing on motion of, 8 107 
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State—Continued, 

Review, right to obtain, § 109, p. 710 
Security on review, necessity, § 114, p. 718 
State courts. 

Exhaustion of remedies in, prerequisite to fed¬ 
eral writ, § 4, pp. 432-435 
Constitutional right allegedly violated, § 15, 
p. 451 

Jurisdiction, §§ 56-61, pp. 599-606 
Appellate courts and judges, § 57 
Concurrent jurisdiction, § 56 
With federal courts, § 51 
Courts and judges other than appellate, § 68 
Custody under federal authority, § 61 

Production of prisoner with return, § 93 
Return to writ, showing authority, § 89, 
p. 657 

Extradition, 

Challenging requisition, § 56 
Inquiry into legality of detention, $ 51 
International extradition, § 61, n. 20 
Judicial 005061*8, § 69 
Territorial limitations, § 60 
Statute held constitutional by, federal remedy, 
§ 18, p. 461, n. 66 

Stay of proceedings pending federal proceedings, 
§87; § 116, p. 723 

Suspension of writ, federal power, § 123 
Status of person, erroneous finding of jurisdictional 
facts, § 16, p. 456 
Statutory provisions, § 3 

Affidavits showing illegality in proceedings, § 26, 
p. 492, 11. 39 

Common-law jurisdiction as affected by, § 66 
Contempt, release from Imprisonment, § 36, p. 
644 

Costs, § 106 

Custody in violation of federal laws. Jurisdic¬ 
tion of federal courts, § 65 
Disci-etion of court, § 6 
Grounds for writ, § 4, p. 431 
Indictment in language of, § 20, p. 462 
Indorsement of order on warrant, directory na¬ 
ture, § 103, p. 693 

Judgment or sentence, attack on, § 26, p. 478 
Effect of statutes, § 26, p. 492 
Local option law, question of local adoption, § 
29, p. 514 

Penalties for denial of writ, § 83 
Petition for writ, § 80, p, 626 
Presumption of validity, § 100, p. 671 
Proceedings and relief generally regulated by, § 
74 

Right to review of habeas corpus proceedings, § 
109, p. 705 

Sentence under void or inapplicable statutes, § 
26, p. 484 

Service of writ, waiver of provisions for benefit 
of person served, § 85 
Time for return to writ, § 88 
Unconstitutionality of statutes, etc., post 
Stay of, 

Issuance of writ by federal courts, § 82, p 645 
Proceedings, 

Review of habeas corpus proceedings, § 116, 
pp. 721-724 

39G.J.S.—78 


Stay of—Continued, 

Proceedings—Continued, 

State courts, effect of proceedings in federal 
court, § 87 

Stenographers* fees, items of costs, § 106 
Stepfather, right to apply for writ, § 77, p. 620 
Strangers, application for writ, § 77, p. 621 
Subpoenas, § 101, p. 685 

Allegation of denial of right to compulsory proc¬ 
ess, sufficiency, § 80, p. 628 
Defects, remedy, § 29, p. 515 
Substitution of con-ected return to writ, § 91 
Successive applications, res judicata doctrine, § 105, 
pp. 698-702 

“Suit,” nature of habeas corpus, § 109, p. 706, n. 33 
Jurisdiction of United States Supreme Court, § 
112 

Summary nature of hearing, § 101, p, 683 
Summary remedy, § 1, p. 425 

Sunday, entry of judgment on, sufficiency of evi- 
dience, § 100, pp. 677-678 
Supersedeas or stay of proceedings, 

Arresting proceedings on second application after 
final judgment on appeal, § 105, p. 701 
Review of habeas corpus proceedings, § 115, pp. 
721-724 

Supplemental return to writ, § 91 

Support, infants, making provision for, § 41, p. 571 

Supreme Court of United States, 

Application for. 

Leave to file petition, denial, § 82, p. 640, n. 
44 

Review of state courts’ decisions, necessity 
and effect, § 4, p. 435 
Writ, propriety, § 78 

Certification of questions by Circuit Court of 
Appeals, § 113, n. 50 
Certiorari, proper remedy, § 110 
Commitment from state court allegedly violating 
Federal Constitution, § 27, p. 513 
Jurisdiction, § 69 

Review of habeas corpus proceedings, § 112 
Suspended sentence. 

Attack on, § 26, p. 493 

Revocation, presumption against arbitrary action, 
§ 100, p. 672 

Suspension of writ, §§ 123, 124 

Taxes, interstate commerce, license tax inapplicable, 
§ 26, p. 488, n. 24 

Technical considerations, scope of review, § 120, p. 
736 

Technical errors, review of proceedings, § 120, p. 745 
Technical formality. 

Not required, § 74 
Scrutiny of petition, § 80, p. 626 
Technical rules of pleading inapplicable, § 80, p. 627, 
n. 23 

Return to writ, § 89, p. 653 
Term of court, 

Hearing not postponed until regular term, § 101, 
p. 684 

Necessity of naming in order, § 103, p. 693 
Vacation of judgments, $ 103, p. 694 
Territorial authorities, custody under, federal Juris¬ 
diction, § 4, p. 436; § 66 
Territorial courts, Jurisdiction, § 70 
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Territorial limitations on Jurisdiction of, 

Federal Judges, § 69 
State courts, § 60 
Teste of writ, § 84, p. 647 
Third persons, application for writ, § 77, p. 620 
Time for, 

See, also. Delay, generally, ante 
Appeal, § 114, p. 717 

Federal courts, § 114, p. 718, n. 74 
Application, § 76 

Filing record on appeal, extension, § 117, p. 728, n. 
32 

Hearing, g 82, p. 635, n. 4; § 101, p/'684 
Return to writ, 8 88 

Designation in writ, § 84, p. 647 
Training schools, discharge of infants from, § 47 
Transcript, record on appeal, § 117, pp. 726-729 
Transfer from one place of confinement to another, § 
29, p. 521 

Transfer of cause for review, g 114, PP- 716-721 
Traverse to return, g 99 

To rule to show cause, federal courts, g 82, p. 
643 

Treaties, 

Custody under state authority In violation of, fed¬ 
eral Jurisdiction, g 65 

Violation, remedy in federal courts, g 15, p. 453 
Trial, 

Delay, 

Bringing prisoner to trial, remand by Su¬ 
preme Court with directions, g 102, p. 
691 

Effect, 8 29, p. 522 
Denial of, g 29, p. 520 
Fair trial, ante 
Jury trial. 

Failure to award, objection on appeal, g 113, 
n. 43 

Waiver, burden of showing unfairness, g 100, 
p. 674, n. 29 

Mob allegedly dominating, sufficiency of petition, 
g 80, p. 628 

Moving place of, irregularity, g 29, p. 516 
Ordinary rules inapplicable to habeas corpus 
hearing, g 101, p. 683 

Presentation and reservation of grounds of re¬ 
view, g 113 

Presumptions relating to, g 100, p. 671 
Procedural errors, remedy, g 21, pp. 469-472 
Removal to another federal district for trial, 
time for applying for writ, g 76 
Speedy trial, right to, g 29, p. 623 
Sufficiency of evidence relating to conduct of, g 
100, p. 676 

Use of writ to delay or change form of, g 4, p. 
430 

Trustees, injunction against sale by as restraint, g 9, 
n. 45 

Unconstitutionality of statutes, etc., 

See, also. Constitutional provisions; Consti¬ 
tutional questions, ante 

Appellate court’s consideration of question, g 120, 
p. 737 

Arrest under execution in civil action, g 32 
Burden of proof, g lOO, p. 668 
Commitment of Insane persons, g 48, p. 590 


Unconstitutionality of statutes, etc.—Continued, 

Drunkards, confinement, inquiry on habeas coi^ 
pus, g 60 

Federal Jurisdiction to release prisoner imprisr- 
oned under state statute, g 65 
Grounds for relief, g 18, pp. 458-461 
Habeas corpus, statutory regulations, g 3 
Indictment, ground for relief, g 20, p. 462 
Sentence under void statute, g 26, p. 484 
Uniform Criminal Extradition Act, inquiry on habeas 
corpus, g 39, p. 658 

United States Commiseioner, power to issue writs, 

§ 69 

United States courts. 

Circuit Courts of Appeals, ante 
Federal courts, ante 
Supreme Court of United States, ante 
United States marshal. 

Arrest by state authority, federal Jurisdiction, g 
64 

Nominal appellant, g 114, p. 720, n. 80 
Vacation of Judgment or sentence, g 103, pp. 693, 694 
Variance between, 

Indictment and proof, right to relief, g 20, p. 465, 
n. 76 

Pleadings and proof, g 97 
Venue, g 71-73 

Indictment failing to allege. 

Federal remedy, g 20, p. 468, n, 98 
Sufficiency of petition, g 80, p. 627, n. 26 
Questions relating to, g 29, p. 516 
Review of order changing venue, g 109, p. 709 
Verdict, 

Advisory verdict, g 101, p. 683 
Attack on, g 24 

Invalidity, burden of proof, g 100, p. 668 
Presence of defendant at reading of, presumption, 
8 100, p. 671 
Verification, 

Answer or traverse to return, g 99 
Petition, g 80, p. 633 

Certiorari petition, g 114, p. 718 
Return to writ, g 89, p. 657 
Veterans, commitment to hospital, 

By state court, federal remedy, g 4, p. 433, n. 78 
Insane veterans, federal jurisdiction, g 63, n. 77 
Void, 

Judgment or sentence, g 26, p. 486 
Order, 

Of discharge, effect, g 104, p. 696 
Vacating or expunging, g 103, p. 694 
Statutes. Unconstitutionality of statutes, etc., 
generally, ante 

Voluntary dismissal of writ, g 86 
Voluntary restraint, effect, g 10 
Infants, g 41, p. 571 

Volunteers, application for writ, g 77, p. 621 
Waiver, 

Bail, 

Informality in order admitting to, g 103, p. 
693 

Right to, g 34, p. 637 
Defects, 

Indictment, etc., waiver by plea, g 20, p. 465, 
n. 76 

Relied on as ground for writ, g 15, p. 452, 
n. 7 
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VTaiver—Continued, 

Denial of allegations of return, § 99 
Issuance of writ, § 82, p. 639 

Petition as constituting writ, § 80, p. 625 
Jurisdiction, 

Effect of appearance of parties, etc., § 52 
Territorial limitations, § 60 
Jurisdictional defects, effect, § 16, p. 457 
Jury trial, § 29, p. 520 

Noncompliance with statute requiring notice to 
solicitor general, etc., § 85, n. 97 
Objection to, 

Admissibility of evidence, effect of reference 
in brief, § 101, pp. 685-686 
Return to writ, § 90 

Right of prisoner to be produced in court, 8 93 
Right to assistance of counsel. 

Burden of proof, § 100, p. 669 
Presumption, § 100, p. 672 
Service of writ, statutory provisions for benefit 
of person served, § 85 
Venue, objections to, § 72 
Verification of petition, § 80, p. 633 
Want of prosecution, dismissal of, 

Application, § 82, p. 640 
Writ, § 86 
War, 

Alien enemies, determination of status, § 50 
Denial of writ in time of, § 123, n. 15 
Jurisdiction of military courts over soldier ar¬ 
rested by state ofiicers for rape, S 53, n. 95 
Warden. Prisons, ante 
Warrant, 

Arrest, 

Objections, availability after commitment, § 
27, p. 608 

Parolee, defects, § 26, p. 498 
Attack on, § 27, pp. 505-513 
Bench warrant. 

Issued on indictment giving court Jurisdic¬ 
tion, § 27, p. 609 
Writ superseded by, § 58 
Copy, attaching to petition, 8 89, p. 632 
Extradition, 

Delay in executing, 8 39, p. 551 
Failure to produce at hearing, objection on 
review, 8 113, n. 43 

International extradition, § 39, p. 563 
Necessity of proper executive warrant, § 39, 
p. 559 

Indorsement of order on, directory nature of stat¬ 
utes, § 103, p. 093 

Re-arrest on same warrant after discharge, in¬ 
validity, 8104, pp. 695, 696 
Recitals in governor’s warrant attached to re¬ 
turn, condusiveness, 8 98, n. 24 
Return to writ, setting out or annexing copy, § 89, 
p. 654 

Search warrants, insufficiency, § 29, p. 523, n. 11 
Welfare of child, considerations affecting custody, 
§41, p. 572 
Withdrawal of. 

Proceedings, dismissal of writ, 8 86 


Withdrawal of—Continued, 

Return to writ and substitution of corrected re¬ 
turn, 8 91 
Witnesses, 

Absence delaying trial, effect, § 29, p. 522 
Acceptance by lower court of evidence from 
credible witnesses, effect, 8 120, p. 744 
Allegation of denial of right to compulsory 
process, sufficiency, § 80, p. 828 
Commitment for failure to give bond or appear¬ 
ance, i-elease, 8 50, n. 68 
Contempt, § 37 

Costs incurred by persons imprisoned for re¬ 
fusal to testify on taking of depositions, § 
106 

Credibility, passing on in determining propriety 
of commitment, § 27, p. 508 
Cross-examination, § 101, p. 685 
Defendant compelled to testify before grand 
jury, self-incrimination, § 29, p. 518 
Denial of right to obtain, burden of proof, § 100, 

p. 668 

Enforcing attendance at hearing by subpoena, § 
101, p. 685 

Evidence of irregularities relating to, sufficiency, 
§ 100, p. 677 

False testimony, ground for relief, § 29, p. 519 
Immunity from prosecution, § 20, p. 466, n. 83 
Incompetent witness’ testimony as sole basis for 
commitment, § 27, p. 507, n. 2 
Intimidation, sufficiency of evidence, § 100, p. 677 
Refusal to testify before congressional committee, 
§ 27, p. 506, n. 89 

Rulings relating to, review, § 21, p. 470 
Subpoenas, defects, right to relief, § 29, p. 
515 

Women, 

Exclusion from list of jury to try female prisoner, 
§ 29, p. 521 

Extradition, warrant using pronoun “he”, § 39, 
p. 652, n. 17 

Writ de homine repleglando, § 1, p. 427; § 2 

Writ de manucaptione capienda, § 1, p. 427 
Writ de odio et atia, § li P- 427 
Writ of error. 

See, also. Appeal; Review of habeas coipus 
proceedings, generally, ante 
Denial of application as res judicata, § 15, p. 449 
Exhaustion of state remedy, prerequisite to writ 
from federal court, § 4, pp. 432-433 
Existence of remedy by, effect, § 8 
Issuance, § 114, p. 718 
Nature as, § 1, p. 426 

Remedy by, not substitute for, § 15, p, 444 
Review by, § 109, p. 707; § 110 
Writ of habeas corpus, form and requisites, § 84 
Writ of ne exeat, discharge from detention under, 8 
50 

Writ of prohibition, trial on merits of criminal charg¬ 
es, 8 115, P. 723 

Writ of review, habeas corpus not available as, 8 15, 
p. 447, n. 85 

Writ of right, nature as, 8 0 

Writing, return to writ, necessity, 8 89, p, 653 
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Actions, penalties, recoTery of, § 10 
Agents, 

Acting as, § 1, p. 787 
Offenses, § 11 
Assistants, 

Offenses, § 11 
Peddlers, § 1, p. 787 

Bakery routes, conduct of as peddling, § 1, p, 786, 
n. 28 

Barter, peddler disposing of goods by, § 1, p. 785 
Bells, prohibiting use of, § 6, p. 794 
Bills and notes, goods sold without license, validity of, 
§9 

Bond, license, necessity of, § 7 

Book canvassers, sales by order or sample, § 2 

Burden of proof, criminal prosecutions, § 11 

Butchers, disposing of own products, § 4 

Citizens, license limited to, § 7 

Clergymen, licenses, exemption, § 8 

Colporteurs, license requirement, § 1, p. 788, n. 46 

Conditional sales, peddler making, § 1, p. 785 

Construction, ordinances relating to, § 6, p. 794 

Contracts, validity of, § 9 

Corporations, 

Acting as, § 1, p. 787 
License to peddle, § 7 
Offenses, § 11 
Criminal prosecutions, § 11 

Customs and usages, distinctions between peddling 
and other service, § 1, p. 786 
Definitions, § 1, pp, 784r-789 
Huckster, § 1, p. 787 

Delegation of power, regulation of, § 6, p. 792 
Delivery, goods previously sold, § 3 
Derivation of term, § 1, p. 784, n. 1 
Disabled persons, licenses, exemption, § 8 
Disabled soldiers and sailors, license fee, exemption 
from, § 7 

Discrimination, ordinance operating to discriminate, § 
6, p. 794 

Disfavor, business as looked on with, § 6^ p. 791 
Distinctions, § 1, p. 784; § 5 
Drummers, sale by order or sample, § 2 
Duration, license, § 7 

Educational purposes, profit of sales devoted to, § 1, 
p. 788 

Employers, penalties, peddling without license by 
employees, § 10 
Evidence, 

Criminal prosecutions, § 11 
Penalties, actions to recover, § 10 
Exemptions, licenses, $ 8 

Exposing goods, attracting attention by, § 1, p. 784 
Farmers, sale of own products, § 4 
Fees, licenses, S 7 
Forfeitures, § 12 

Future delivery, taking orders for, § 2 
Gardeners, sale of own products, S 4 


Horns, prohibiting use of, § 6, p. 794 
Huckster, defined, § 1, p. 787 

Immediate delivery, peddler as required to make, § 
1, p. 785 

Incidental sales, effect of, § 4 

Indictment and information, criminal prosecutions, § 
11 

Indigent persons, licenses, exemption, § 8 
Innkeepers, loss of goods, recovery from, § 9 
Installment sales, peddler making, § 1, p. 785 
Instructions, criminal prosecutions, § 11 
Invitation, enteiing private premises on, § 6, p. 795 
Issues, criminal prosecutions, § 11 
Itinerant peddling, defined, § 1, p. 788 
Itinerant trader, hawker as, § 1, p. 784 
Itinerant vendors, distinguished, § 5 
Labels, attracting attention by, § 1, p. 784 
Laborers, licenses, exemption, § 8 
Legislature, regulation by, § 6, p. 791 
Licenses, §§ 7, 8, pp. 796-799 

Corporations, offense of peddling without, § 11 

Delegation of power to license, § 6, p. 794 

Duration, § 7 

Effect of, § 7 

Exemption, § 8 

Pees, § 7 

Forfeiture, goods offered for sale by unlicensed 
peddler, § 12 

Legislative power as to, § 6, p. 791 
Limitation to person, § 7 

Municipal corporations, authority to require, § 
6, p. 792 

Offense of peddling without, § 11 

Penalties, peddling without, § 10 

Prohibiting business by excessive fee, § 6, p. 793 

Recordation, § 7 

Refusal of, § 7 

Requisites to obtain, § 7 

Revocation, § 7 

Sale by unlicensed peddler, recovery for death, 
§ 9 

Transferability, § 7 

Lightning rods, house to house sale of as peddling, § 
1, p. 788, n. 43 

Loitering, prohibiting, § 6, p. 794 
Manufacturers, licenses, exemption, § 8 
Merdiandise, sale of as essential, § 1, p. 788 
Merchants, distinguished, § 5 

Milk dealers, peddling from door to door, § 1, p. 787. 
n. 30 

Ministers, subscriptions or sales by, § 1, p. 788 
Moral character, license requiring, § 7 
Municipal corporations, 

Licenses, fees, § 7 
Regulations by, § 6, p. 792 

Newspaper subscriptions, solicitors of, § 2, n. 58 
Notice, revocation of license, 8 7 
Oath, license, 3 7 
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Offenses, § 11 

Order, person selling by, § 2 
Ordinances, 

Construction of, § C, p. 794 
Definitions by, § 1, p. 788 
Licenses, § 7 

Exemption, § 8 
Offenses under, § 11 
Regulation by, § 6, p, 792 
Penalties, § 10 

Photographei-s, peddlers’ or hawkers* license fee as 
applying to, § 1, p. 788, n. 43 
Placards, attracting attention by, § 1, p. 784 
Place, regulations as to, § 6, p. 795 
Police power, prohibiting business under, § 6, p. 791 
Presumptions, criminal prosecutions, § 11 
Private premises, invitation to go on, § 6, p. 795 
Profit, business of peddler conducted at, § 1, p. 786 
Proof, criminal prosecutions, § 11 
Public nuisance, prohibiting as, § 6, p. 794 
Public outcry. 

Attracting attention by, § 1, p. 784 
Prohibiting, § 6, p. 794 
Punishment, violation of regulations, § 11 
Recordation, licenses, § 7 

Regular customers, peddler having, § 1, p. 787 
Regulations, § 6, pp. 791-795 

Delegation of power, § 6, p. 792 
Religious purposes, profits of sales devoted to, § 1, 
p. 788 


Religious sect, members of as peddlers, § 1, p, 786, n. 10 
Retail dealer, peddler as, § 1, p. 784 
Revocation, license, § 7 

Rolling stores, peddler conducting, § 1, p. 785, n. 6 
Sample, person selling by, § 2 
Signals, attracting attention by, § 1, p. 784 
Solicitation, merchant soliciting as peddler, § 2 
Statutory provisions, 

Definitions, § 1, p. 788 
Forfeitures, § 12 
Licenses, § 7 

Exemption, § 8 
Offenses under, § 11 

Penalties, peddling without license, S 10 
Regulation, § 6, p. 791 

Suppression, power to suppress, § 6, p. 793 
Synonymous term, § 1, p. 785 
Taxes, §§ 7, 8, pp. 796-799 

Imposition for revenue purposes, 8 6, p. 793 
Theater tickets, offering for sale as hawking and ped¬ 
dling, § 1, p. 788, n. 43 
Time, regulations as to, § 6, p. 795 
Transfer, licenses, § 7 
Transient vendors, distinguished, 8 5 
Traveling merchants, distinguished, 8 5 
Traveling salesmen, sale by order or sample, 8 2 
Trial, criminal prosecutions, 8 H 
Variance, criminal prosecutions, § 11 
Words and phrases. Definitions, ante 
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Abatement of nuisance, § 21, p. 834 
Burden of proof, § 37 
Complaint in proceeding for, § 37 
Disinfection of property under power to, § 16 
Emergency cases, § 21, p. S3S 
Expenses of, § 21, p. 835 
Liability of county, § 52 
Hearing, § 21, p. 837 
Injunction against, § 39 
Notice, § 21, p. 837 
Peremptory order, § 21, p. 838 
Proceeding for, § 37 

Quarantine as Included within power, § 15, p. 828 
Service of notice, § 21, p. 838 
Actions, 

Capacity of authorities to sue and be sued, § 66 
Damages, recovery against authorities, §§ 40-42 
Regulations and contracts, actions arising out of, 
§§ 65-67 

Administrative bodies, boards of health as, § 6 
Advertising, tobacco, regulation of, § 28 
Alteration, dangerous buildings, requiring, § 23 
Animals, regulations pertaining to, § 25, p. 848 
Appeal and error, boards of health, orders of, § 38 
Appetite, term as induding, § 1 
Ashes, regulation of collection and disposal of, § 28 
Assessments, sanitary districts, § 5, p. 816 
Assistants, boards of health, power to employ, § 7, p. 
819 

Authorities. Sanitary authorities, post 
Autopsies, public record, statute making, § 26 
Barber board, sanitary regulations, Jurisdiction to 
enforce, § 29 

Barber schools, regulation of, § 25, p. 849 
Barberlng, regulation of, § 25, p. 848 
Bathing, public water supply, prohibiting, § 28 
Beauty culture, regulation of occupation of, § 25, 
p. 848 

Beauty culture schools, regulation of, § 25, p. 849 
Bedding, regulations as to manufacture and sale of, 
§ 25, p. 850 
Births, 

Registration of, § 26 
Review of order refusing, § 38, n. 52 
Blood test, venereal disease, submission to by person 
suspected of having, § 20 
Boards of health, §§ 6-8, pp. 817-822 
Abatement of nuisance, § 21, p. 835 
Actions arising out of regulations and contracts, 
parties to, § 55 
Administrative bodies, § 6 
Appeal from orders of, § 38 
Appointment of officers, § 7, p. 818 
Assistants, power to employ, § 7, p. 819 
Burial permits, regulations as to, § 27 
Capacity to sue and be sued, § 56 
Compensation of members, § 8 
Concurrent jurisdiction, § 9 


Boards of health—Continued, 

Conflicting Jurisdiction, § 9 
Contagious diseases, power to deal with, § 12 
Contracts with authorities, post 
. County authorities, selection of officers, § 7, p. 
819 

County nurse, power to employ, § 46 
Creation of, § 4 
Damages, liability for, § 42 
Dead bodies, regulations for transportation of, § 
27 

De facto officers, § 7, p. 819 
Delegation of powers, § 7, p. 819; § 9 
Discretion, selection of officers, § 7, p. 818 
Eligibility of officers, § 7, p. 819 
Epidemic, discretion in respect of, § 12 
Executive officer of, § 6 
Expenses, 

Audit and allowance, § 52 
Liability of municipality, § 51 
Power to incur, § 43 
Express powers, § 9 

Extra services, employment of health officer to 
perform, § 49 

Injunction, restraining action of, § 39 
Legal entity, § 6 
Legislative power, §§ 4,10 
Liberal construction of powers, § 9 
Mandatory constitutional provisions, § 4 
Municipal corporations, liability for expenses of, 
§ 51 

Notice, rules or regulations, $ 11 
Nuisance, 

Conclusiveness of determination of, § 21, p. 
838 

Legalizing, § 21, p. 836 
Power to deal with, § 21, p. 834 
Oath of officers, § 7, p. 819 
Officers, 

Appointment, § 7, p. 818 

Compensation, § 8 

Contracts with, § 49 

Duties of, § 6 

Eligibility, 5 7, p, 819 

Liability for damages, § 41 

Physicians, § 7, p. 820 

Qualiflcation, § 7, p. 819 

Removal, § 7, p. 820 

Residence requirements, § 7, p. 820 

Salary, § 8 

Selection of, § 7, p, 818 
Term, § 7, p. 820 
Vacancies, § 7, p. 820 
Penalties, power to impose, § 30 
Physicians, officers of, § 7, p. 820 
Powers of, § 9 
Proceedings of, § 11 

Prosecuting attorney, employment of, § 43 
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Boards of health—Continued, 

Publication of iniles or regulations, § 11 
Qualifications of members, § 7, p. 819 
Quarantine, establishment of, § 15, p. 829 
Quorum, § 11 
Ratification, 

Contract of member or subordinate, 8 45 
Wrongful act of member, § 41 
Becord, § 11 

Removal of officers, § 7, p. 820 
Residence of officers or members, § 7, p. 820 
Review, orders of, § 38 
Revocation of license or peniiit, § 29 
Rules and regulations, § 10 
Contagious diseases, § 12 
Passage of, § 11 
Salary, § 8 

Sanitary districts, control of, § 5, p. 814, n. 56 
State authorities, appointment of officers by, § 7, 
p. 819 

Strict construction of powers, § 9 
Subordinate officers, appointment of, 8 7, p. 819 
Term of office, 8 7, p. 820 
Territorial jurisdiction, § 9 

Abatement of nuisances, § 21, p. 835 
Torts, liability for, § 42 

Tourist camps, supervision of, § 25, p. 852, n. 14 
Vacancies in office, 8 7, p. 820 
Power to fill, § 7, p. 819 
Vital statistics, registration of, § 20 
Women, membership on, § 7, p. 820 
Boating, public waters, prohibiting, § 28 
Bond election, sanitation districts, proceedings, § 43 
Bonds, sanitary disti*icta, power to issue, 8 5, p. 816 
Buildings, regulations with respect to, § 22, p. 840 
Departures, authority to permit, § 22, p. 839 
Owner, duty of complying with, 8 22, p. 841 
Unhealthful or unsafe buildings, 8 22, pp. 839-845 
Burden of proof. 

Abatement of nuisance, 8 37 
Actions arising out of regulations and contracts, 
8 57 

Criminal prosecutions, 8 33 
Penalties, actions to recover, 8 30 
Bureau of tuberculosis, validity of statute providing 
for, 8 4 

Burial permits, regulations concerning, 8 27 
Business, regulation of, 8 25, pp. 847-852 
OaiTiivals, contagious diseases, prohibiting to prevent 
spread of, § 13 

Carriers, quarantine, liability for expenses of, 8 54 
Cast off clothing, regulation of dealers in, 8 25, p. 
851 

Certificate of approval, fire escapes, conclusiveness, § 
24 

Certificates, births and deaths, § 26 
Certified copies, death certificates, power to furnish, 
§ 26 

Cesspools, licenses for cleaning, regulation requiring, 
8 28, n. 79 

Chautauquas, contagious diseases, prohibiting to pre¬ 
vent spread of, 8 13 

Chiropractors, death certificates, power to make, 8 26 
Cigarettes, regulation of manufacture, use and sale 
of, 8 28 

Circuses, contagious diseases, prohibiting to prevent 
spread of, 8 13 


Cities. Municipal corporations, post 
Closing of buildings, authority to correct dangerous 
condition, 8 22, p. 841 

Clothing manufacturers, regulation of, 8 25, p. 851 
Collateral attack, de facto corporation, sanitary dis¬ 
trict existing as, 8 5, p. 815 

Communicable diseases. Contagious diseases, post 

Comparative tenn, healthy as, 8 1 

Compensation, 

Boards of health, 8 8 

Impressment of property, owner of, 8 18 
Infected property destroyed, 8 18 
Competitive bidding, boards of health, contracts by, 
8 51 

Conclusiveness, 

Contagious disease, finding as to being infected 
with, 8 15, p. 829 

Sanitary authorities, regulation of, 8 38 
Condition of body, word as having reference to, 8 1 
Constitutional provisions. 

Boards of health, ci-eatlon of, 8 4 
Health regulations as affected by, 8 2 
Sanitary districts, special assessments, 8 5, p. 817 
Construction, statutory provisions, 8 2 
Construction of buildings, 

Regulation of, multiple dwellings, 8 22, p. 842 
Regulations as to mode of, 8 22, p. 839 
Contagious diseases. 

Blood test, submission to, 3 20 
Charges for care of, liability of patient, 8 50 
Closing public places to prevent spread of, 8 
13 

Compensation for infected property destroyed, 8 
18 

Counties, liability for expenses in connection with, 
8 52 

Detention of persons infected or exposed to, 8 15, 

p. 828 

Discretion of boards of health in dealing with, 8 
12 

Disinfection to prevent spread of, 8 16 
Expenses, 

Joint liability of municipality and county, § 
52 

Liability for, 8 43 
County, 8 52 
Patient, 8 60 
State, 8 53 

Primary liability, 8 50 

Residence of patient as affecting liability, 8 
51 

Financial ability of patient, county’s liability for 
expense as affected, § 52 
Impressment of persons or proi)crty, 8 17 
Isolation of persons Infected with or exposed to, 
8 15, p. 828 

Liability for expense of, §8 50-64, pp. 868-873 
Mail, notice by, 8 10 
Notice to health officer, § 19 

Penalties, defense in action to recover for failure 
to report, 8 30 

Powers and duties of authority as to, §8 12-20, pp. 
826-834 

Precautions to eradicate, 8 20 
Private treatment, right to secure, 8 12 
Protection of public against, 8 12 
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CJontaglous diseases—Cantinued, 

Quarantine, § 15, pp. S2S-S32 

Private treatment as prohibited by, § 12 
Reporting cases of, § 19 
Rules o-r regulations in respect of, § 12 
State, liability for expense in connection with, § 
53 

Suppression, county’s liability for expenses in, § 
52 

Time of giving notice of, § 19 
Vaccination, requirement of, § 14 
Vessels, liability for expenses in connection with, 
§ 54 

Contractor’s bond, sanitation district, action on, § 
55 

Contracts with authorities, §§ 43-49, pp. 865-868 
Actions arising out of, § 55 
Burden of proof, actions arising out of, § 67 
Evidence, actions arising out of, § 57 
Execution, § 44 

Financial ability of patient as affecting liability 
on, § 46 

Health officers, contracts with, § 49 
Implied contracts, g 46 
Jury questions, actions arising out of, § 57 
Manner of execution, § 44 
Medical supplies and services, § 46 
Municipal corporations, liability of. § 51 
Pleadings, actions arising out of, § 57 
Power to make, § 43 
Ratification, § 45 
Writing as essential, § 44 
Cosmetology, regulation of, § 25, p. 848 
Cosmetology schools, regulation of, § 25, p. 849 
Counties, 

Boards of health, power to select oflicers, g 7, p. 
819 

Contagious diseases, liability for expenses in con¬ 
nection with, § 52 

County clerks, vital statistics, registration of, § 
26 

County nurse, power to employ, g 46 
County physician, death certificate, duty of making, g 
26 

Cdminal prosecutions, violation of rules, g§ 31-35, pp. 

858-860 

Damages, 

Boaiids of health, liability for, § 42 
Fire escapes, liability on failure to comply with 
requirements, g 24 
Health oflicers, liability for, g 41 
Sanitary authorities, liability for, gg 49-42 
Dangerous buildings, destruction and repair, § 23 
Dead animals, regulation of burying or removal of, 
g 28 

Dead bodies, regulations for transportation of, g 
27 

Deaths, registration of, g 26 
Debt limit, sanitation districts, g 43 
De facto corporation, sanitary district existing as, g 
5, p. 815 

De facto officers, boards of health, g 7, p. 819 
Defenses, 

Criminal prosecutions, g 31 
Penalties, actions to recover, g 30 
Definitions, g 1 

Factory, g 22, p. 845 


Definitions—Continued, 

Sanitary districts, g 5, p. 814 
Delegation of power. 

Boards of health, g 9 

Appointment of, § 7, p. 819 
Creation of, g 4 

Sanitaiy districts, exercise of delegated power, g 
5, p. 816 

Vaccination of person, g 14 

Department houses, garbage receptacles, requirements 
as to, g 28 

Discrimination, low cost housing projects, tenants in, 
g 22, p. 844 

Disease, word as meaning freedom from, § 1 
Diseases. Contagious diseases, ante 
Disinfecting premises, liability for expense of, g 46 
Disinfection, contagious diseases, preventing spread 
of, § 16 

Districts. Sanitary districts, post 
Dormitories, regulations applicable to, g 22, p, 842, n. 
88 

Duration, quarantine, g 15, p. 830 
Elevators, regulations with respect to, g 22, p. 840 
Embalmers, regulation of, g 25, p. 861 
Emergency, abatement of nuisance in cases of, § 21, 
p. 838 

Enforcement, health laws or regulations, g§ 29-37, pp., 
856-862 
Epidemics, 

Boards of health, employment of assistants to 
eradicate, g 7, p. 819 

Discretion of board of health in preventing, g 
12 

Quarantine in case of danger of, g 15, p. 829 
Regulation in case of danger of, g 10 
Equity, enforcement of health laws or regulations, g 
29 

Evidence, 

Actions arising out of regulations and contracts,, 
g 57 

Criminal prosecutions, § 33 
Penalties, actions to recover, g 30 
Executive officers, boards of health, g 6 
Expenses, 

Boards of health. 

Audit and allowance, g 52 
Power to incur, g 43 
Contagious diseases, ante 
County’s liability in connection with, g 52 
Quarantine, 

Liability of county, g 52 
Power to incur, g 46 

Extra compensation, health officer employed by board 
of health, g 49 

Factories, regulation of mode of construction and 
maintenance, g 22, p. 844 

Fairs, contagious diseases, closing to prevent spread 
of, gl3 

Federal government, sanitary regulations by, g 3 
Federal Immigration acts, quarantine as affected by 3 
15, p. 830 

Filth, regulation of collection and disposal of, 3 
28 

Financial ability of patients, liability for medical 
treatment as dependent on, g 46 
Fire escapes, legislative power to require, g 24 
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Fire hazards, 

Factory buildings, regulations as to, § 22, p. 845 
Finding of administrative authorities as to, con¬ 
clusiveness, § 22, p. 841 
Fire marshal, 

Dangerous buildings, duty in respect of, § 23 
Validity of statute creating office of, § 4 
Fishing, public water supply, prohibiting, § 28 
Foreign commerce, federal regulations relating to, 
§3 

Furniture, regulations as to manufacture and sale of, 
§ 25, p. 850 

Garbage, regulation of collection and disposal of, § 
2S 

Gas pipes, plumbing connecting with, i^egulation of, § 
22, p. 841 

Governmental agencies, boards of health, § 6 
Hale, word as meaning state of being, § 1 
Hearing, 

Abatement of nuisance, § 21, p. 837 
Health authorities, conduct of, § 11 
Quarantine proceeding, § 15, p. 831 
Hog raising, regulation of business of, § 25, p. 848 
Hotels, fire escapes, construction of word as used in 
statute requiring, § 24, n. 42 
Hours of business, barber shops, regulation of, § 
25, p. 840 

Housing, legislative power to provide for improve¬ 
ments, § 22, p. 843 

Ice, i-egulations respecting sale of, $ 25, p. 862, n. 
16 

Illegitimacy, birth certificates, statements respecting, 
§ 26, n. 10 

Implied contracts, health authorities, § 46 
Impressment, contagious diseases, power in case of, 
§ 17 

Impressment of persons or property, compensation, § 
18 

Imprisonment, enforcement of health regulations by, 
§ 31 

Indebtedness, sanitation districts, limitation as to, § 
43 

Indictment and Information, prosecutions for viola¬ 
tion of rule, § 32 

Infectious diseases. Contagious diseases, ante 
Injunction, 

Boards of health, action of, § 39 

Remedy of health authorities by way of, § 36 

Sanitary authorities, action of, § 3& 

Inspection, 

Death certificates, right of, § 26 
Elevators, requirements as to, § 22, p. 840 
Fire escapes, power to require, § 24 
Power to provide for, § 2 

Interstate commerce, federal regulations relating to, 
§3 

Isolation, 

Contagious diseases, 

Persons infected with or exposed to, § 15, 

p. 828 

Place of, f 15, p. 830 

Joint county and city board of health, rules and reg¬ 
ulations, § 10, n. 88 

Judgment, pi-osecution for violation of regulation, g 
35 

Jurisdiction, 

Authorities acting beyond, injunction, g 39 


J urisdiction—Continued, 

Penalties, actions to recover, g 30 
Jury questions. 

Actions arising out of regulations and contracts, 

§ 57 

Penalties, action to recover, § 30 
Prosecutions for violation of rule, S 34 
Keeper of building, fire escapes, compliance with reg¬ 
ulations, § 24 

Laundries, regulation of, § 25, p. 851 
Law questions, actions arising out of regulations and 
contracts, § 57 

Legal entity, board of health as, g 6 
Licenses, 

Garbage removal, requirements as to, g 28 
Revocation of, § 29 

Undertakers and embalmers, requirements as to, 

§ 25, p. 851 
Local authorities, 

Contagious diseases, power to deal with, g 12 
Quarantine powers, g 15, p. 829 
Local government, boards of health, creation of, g 4 
Low cost housing units, legislative power to provide 
for, g 22, p. 843 

Mail, contagious diseases, notice sent by, § 19 
Manure, regulation of collection and disposal of, g 
28 

Medical supplies, contracts with authorities for, g 
46 

Medicines, regulating distribution of, § 28 
Milk, regulation of sale of, g 25, p. 850 
Morbidity reports, physicians, requirements as to, g 
19 

Moving picture theaters, contagious diseases, dosing 
to prevent spread of, § 13 
Multiple dwellings, regulations as to, g 22, p. 842 
Municipal coi'porations. 

Actions arising on regulations and contracts# 
parties to, g 55 
Boards of health. 

Creation of, g 4 
Liability for expenses of, g 51 
Nuisances authorized by, jurisdiction in reei>ect 
of, g 21, p. 836 

Pollution of public waters, g 21, p. 837 
Sanitary districts as, g 5, p. 814 
Notice, 

Contagious diseases, duty of giving, g 16 
Dangerous buildings, destruction of, g 23 
Nuisance, abatement of, g 21, p. 837 
Quarantine, § 15, p. 831 
Rules or regulations, g 11 
Nuisance, 

Abatement of nuisance, ante 
Conclusiveness of determination of, g 21, p. 838 
Damages, unauthorized destruction of property 
as, g 41 

Hearing, abatement of, g 21, p. 837 
Injunction against, g 36 
Legalizing, boards of health, g 21, p. 836 
Method of suppressing, g 21, p. 836 
Notice, abatement of, g 21, p^ 837 
Power of authorities to deal with, g 21, p. 834 
Service of notice, abatement of, g 21, p. 838 
Oath, boards of health, officers, , g 7, p. 819 
Obstructing health officer. Jury question in prosecu¬ 
tion for, g 34 
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OcccuiMitions, regulation of, § 25, pp. 847-852 
Offensive conditions, 

Liegislative authorization, § 21, p. 836 
Suppression of, method, § 21, p. 836 
Officers. Boards of health, ante 
Orders, quarantine, § 15, p. 831 
Osteopaths, 

Birth certificates, power to sign, $ 26 
Death certificates, power to sign, § 26 
Medical Inspector, qualification for position of, 
§ 7, p. 820. n. 35 

Owner of property, fire escapes, compliance with stat¬ 
utory regulations, § 24 

Paint-spraying machines, prohibition against use of, 
§ 28, n. 82 
Parties, 

Actions arising out of regulations and contracts, 
§ 55 

Criminal prosecutions, violation of rules, § 31 
Penal statutes, factories, regulations for, § 22, p. 
846 

Penalties, 

Fire escapes, failure to comply with requirements, 
§ 24 

Violation of regulations, § 30 
Peremptory order, abatement of nuisance, § 21, p. 

838 

Permits, 

Garbage removal, requirement of, § 28 
Hog raising, engaging in, § 25, p. 848 
Revocation of, § 29 
Pesthouses, 

Expense of caring for person confined in, liability, 
§50 

Liability for support of persons confined in, | 
47 

Renting of, power of board, § 43 
Photography, business of as manufacturing within 
regulatory statute, § 22, p. 845, n. 21 
Physicians, 

Boards of health, officers, § 7, p. 820 
Contagious diseases, notice of to health officer, § 
19 

Employment by member of board of health, rati¬ 
fication, § 45 

Place, quarantine, § 15, p. 830 
Pleading, 

Actions arising out of regulations and contracts, § 
57 

Penalties, action to recover, § 30 
Plumbers, regulation of, § 25, p. 850 
Plumbing construction, regulations as to, § 22, p. 840 
Police power. 

Regulation of public health under, § 2 
Sanitary districts, § 5, p. 816 
Pollution of waters, regulation or prohibiting, § 21, 
p. 837 

Powers, boards of health, § 9 

Presumptions, sanitary authorities, legality of regula¬ 
tions, § 11 

Price fixing, barbers, regulations pertaining to, $ 25, 
p.849 

Prima facie evidence, dangerous buildings, determina¬ 
tion of, § 23 

Private treatment, contagious diseases, right to pro¬ 
cure, § 12 

Privies, regulations concerning, § 22, p. 841 


Procedure, 

Actions arising out of regulations and' contracts, 
S 67 

Quarantine, § 15, p. 831 
Sanitary authorities, § 11 
Sanitary districts, establishment of, § 6, p. 815 
Prosecuting attorney, boards of health, employment 
of, §43 

Prostitutes, venereal diseases, detention when af¬ 
flicted with, § 15, p. 829 

Public corporations, sanitary districts as, § 5, p. 
814 

Public health, 

Defined, § 1 

Protection of, duty of government, § 2 
Public lavatories, regulation of, § 28 
Public nuisances, power of authorities to deal with, 
§ 21. p. 834 

Public places, contagious diseases, closing to prevent 
spread of, § 13 

Public waters, pollution, regulation or prohibiting, § 
21, p. 837 

Publication, rules or regulations of sanitary au¬ 
thorities, § 11 

Punishment, prosecution for violation of regula¬ 
tions, § 35 

Purification of sewage, power to require, § 21, p. 835 
Quarantine, 

Carriers, liability for expenses of, § 64 
Circumstances justifying, § 15, p. 828 
Contact with contagious disease as authorizingr 
§ 15, p. 830 

Contagious diseases, private treatment as pro¬ 
hibited by, § 12 

Defense in prosecution for violation of, § 31 
Discretion, sanitary authorities, § 15, p. 830 
Duration, § 15, p. 830 
Exi)enses of, 

County’s liability, § 52 
Liability of municipality, § 51 
Power to incur, § 46 

Federal immigration acts, effect of, § 15, p. 
830 

Hearing, § 15, p. 831 
Legislative power, § 15, p. 828 
Liability for support, § 47 

Local authorities, power in respect of, § 15, p. 

829 

Medical supplies necessary, furnishing of, § 46 
Mode of, § 15, p. 830 

Necessaries furnished during, liability for, § 47 

Notice, § 15, p. 831 

Order for, § 15, p. 831 

Period of detention, § 15, p. 831 

Personal expenses, liability for, § 48 

Place of, § 15, p. 830 

Procedure, § 15, p. 831 

Removal of patient to place of, § 15, p. 832 

Residence, § 15, p. 830 

Scope of, § 15, p. 830 

Support of persons quarantined, § 47 

Typhoid carrier, § 15, p. 830, n. 86 

Uniform regulations as essential, § 15, p. 

830 

Vessels, liability for charges, § 54 
Warrant, removal to place of, § 15, p. 832 
Quarantine regulations, federal government, § 3 
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Quorum, boards of health, § 11 
Rat proofing, 

Buildings, power to require, § 22, p. 839, n. 48 
Indictment or information for violation of regu¬ 
lation, sufficiency, § 32, n. 18 
Ratification, 

Board of health. 

Contracts, § 45 

Wrongful act of member, | 41 
Records, sanitary authorities, § 11 
Reduction of sentence, prosecution for violation of 
regulation, § 35 

Refuse, regulation of collection and disposal of, § 
28 

Registrar of vital statistics, registration of births and 
deaths, § 26 

Registration, births and deaths, § 26 
Regulations, 

Actions arising out of, §§ 65-^57 
Burden of proof, actions arising out of, § 57 i 
Enforcement, §§ 29-^7, pp. 856-862 
Evidence, actions arising out of, § 57 
Jury questions, actions arising out of, § 57 
Pleadings, actions arising out of, § 57 
Power to regulate, § 2 
Quarantine, § 15, p. 829 
Sanitary districts, § 5, p. 814 
Relative term, words used as, § 1 
Remedies, 

Offensive conditions, suppression of, { 21, p. 836 
Sanitary authorities, action of, §§ 3^2, pp. 862- 
865 

Repair, dangerous buildings, requirement of, § 23 
Reports, deaths, duties in respect of, § 26 
Residence, 

Boards of health, officers or members, § 7, p. 820 
Quarantine in, § 15, p. 830 
Restaurants, regulation of, § 25, p. 851 
Rubbish, regulation of collection and disposal of, § 
28 

Safety regulations, 

Buildings, § 22, pp. 839-845 
Fire escapes, § 24 

Sanatoria, legislative power to construct and main¬ 
tain, § 20 

Sanitary, meaning of word, § 1 
Sanitary authorities. 

Appeal from orders of, § 38 

Births, notifying of, § 26 

Boards of health, ante 

Capacity to sue and be sued, § 66 

Conclusiveness of findings, § 38 

Contagious diseases, power to deal with, § 12 

Contracts with authorities, ante 

Creation and organization, §§ 3-8, pp. 813-822 

Damages, liability for, §§ 40-42 

Deaths, notifying of, § 26 

Discretion of, § 10 

Disinfection of property, preventing spread of 
disease, § 16 

Enforcement of health laws or regulations, §§ 
29-37, pp. 856-862 
Hearings, conduct of, § 11 

Impressment of persons or property, power as 
to, §17 

Injunction, restraining action of, § 39 
Legislative power, § 10 


Sanitary authorities—Continued, 

Nuisances, power to deal with, § 21, p. 834 
Penalties, power to prescribe, § 30 
Powers and duties of, §§ 9-42, pp. 822-866 
Presumptions, legality of regulations, § 11 
Proceedings, § 11 

Quarantine, discretion, § 15, p. 830 
Records, § 11 

Remedies against action of, §§ 38-42, pp. 862* 
865 

Rules and regulations, § 10 
Passage of, § 11 
Sanitary districts, post 
Territorial Jurisdiction, § 9 
Sanitary districts, 

Abolishment, § 5, p. 814 
Assessment, § 5, p. 816 
Assumpsit as lying against, § 56 
Bond election, proceedings for, § 43 
Bond of conti'actor, action on, § 55 
Bonds, power to issue, § 6, p. 816 
Boundaries, § 5, p. 815 
Debt limit, § 43 
Defined, § 5, p. 814 

Legislative power to create, § 5, p. 814 
Modification of, § 5, p. 814 
Police power, § 5, p. 816 
Power to create and abolish, § 5, p. 814 
Powers of, § 5, p. 815 
Proceedings for organization, § 6, p. 816 
Regulation and control of, § 5, p. 814 
Special assessments, § 5, p. 817 
Taxation by, § 5, p. 816 
Territorial extent, § 5, p. 815 
Sanitary regulations, federal government, § 3 
Sanitation, defined, § 1 
School physician, power to elect, § 46 
Schools, contagious diseases, closing to prevent 
spread of, § 13 

Secondhand clothing, regulation of dealers in, § 25, 
p. 851 

Sentence, prosecution for violation of regulation, § 
35 

Service, abatement of nuisance, notice of, § 21, p. 
838 

Sewers and sewage. 

Bonds, election on issuance of, § 43 
Legislative regulation of, § 21, p. 835 
Plumbing connections, regulations, § 22, p. 841 
Pollution of public waters, § 21, p. 837 
Sickness, word as meaning freedom from, § 1 
Slum clearance, provisions for, § 22, p. 843 
Smallpox, vaccination against, power to require, § 
14 

Special assessments, sanitary districts, power to 
make, § 5, p. 817 

Stables, regulations respecting maintenance of, § 25, 
p. 848, n. 60 
State, 

Boards of health, 

Creation of, § 4 

Power to select local officers, § 7, p. 819 
Contagious diseases, liability for expense in con¬ 
nection with, § ^ 

State tuberculosis board, governmental authority, § 
6, n. 94 
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Statutory provlsdons, 

Boards of health, 

Compensation of members, § 8 
Bevlew of orders, § 38 

Building regulations, construction of, § 22, p. 839 
Construction of, § 2 
Contagious diseases, 

Liability of patient for expense of, § 60 
Power to deal with, § 12 

Enforcement of health laws or regulations, § 29 
Expenses in connection with health measures, 
county’s liability, § 62 

Factory buildings, fire precautions, § 22, p. 845 
Fire escapes, requirements as to, § 24 
Low cost housing, yalldlty, § 22, p. 843 
Quarantine, procedure, § 15, p. 831 
Sanitary authorities, procedure, § 11 
Sanitary districts. 

Proceedings for establishment, f 6, p. 815 
Special assessments, § 5, jx 817 
Slum clearance, validity, § 22, p. 843 
Tenement houses, determination of what consti¬ 
tutes, § 22, p. 842 

Subordinate ofilcers, boards of health, power to ai>- 
point, § 7, p. 819 

Swine, permit to keep, § 25, p. 818 
Tags. 

Bedding or furniture. 

Indictment or information for failure to at¬ 
tach, § 32, n. 18 

Requirements as to, § 25, p. 850 
Taxes, sanitary districts, imposition of, § 5, p. 816 
Tenants, 

Fire escapes, compliance with regulations, § 24 
Low cost housing projects, selection of, § 22, p. 
844 

Tenement houses. 

Garbage receptacles, requiring of, § 28 
Regulations dealing with, § 22, p. 842 
Territorial extent, sanitary districts, { 5, p. 815 
Time, 

Contagious diseases, giving notice of, § 19 
Offensive conditions, remedying of, § 21, p. 836 
Tobacco, regulation of manufacture, use and sale of, 
§ 28 

Torts, boards of health, liability for, § 42 
Tourist camps, regulation of, § 25, p. 851 
Towns, enforcement of regulations of board of health, 
i 29 


Trades, regulation of persons engaged in, § 25, p. 847 
Trial, prosecutions for violation of rule, § 34 
Tuberculosis, bureau of, validity of statute providing, 
§4 

Typhoid carriers, quarantine, § 16, p. 830, n. 86 
Undertakers, regulation of, § 25, p, 851 
Unhealthful or unsafe buildings, regulations as to, § 
22, pp. 839^6 

Uniformity, quarantine regulations, § 15, p. 830 
Vacancies, 

Boards of health, 

Officers, § 7, p. 820 
Power to fill, § 7, p. 819 
Vaccination, 

Contagious diseases, requirement of, $ 14 
Unfitness for, § 14 
Venereal diseases, 

Detention and isolation of persons Infected with 
or exposed to, § 15, p. 828 
Indictment or information for communicating, 
sufficiency, § 32, n. 18 

Vessels, quarantine, liability for charges for services, 
§54 

Vital statistics, 

Local registrars of, § 6, n. 94 
Registration of, § 

Waiver, impressment, statutory prerequisite for ex¬ 
ecution of power of, § 17 
Warehouses, regulation of, { 25, p. 852 
Warrants, quarantine, removal to place of, § 15, p. 
832 

Washrooms, restaurants, regulations requiring, § 25, p. 
851 

Waste substances, regulation of collection and dis¬ 
posal of, § 28 

Water closets, restaurants, regulations requiring, § 
25, p. 851 

Water mains, plumbing connecting with, regulations 
as to, § 22, p. 841 

Water supply, regulations pertaining to, § 28 
Window cleaners, devices to protect, requirements as 
to, § 22, p. 841 

Women, boards of health, membership on, § 7, p. 20 
Words and phrases. Definitions, ante 
Writing, contract of health officer, necessity, § 44 
Zoning regulations, power to impose restrictions 
through, § 28 
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39 CJS 1 


page 1 

GUARD. It is the French word for 
safekeeping, care, protection, custody, 
watch, heed, and attention.' ^ 

I. 5. La.—Adkins v. Fireman’s Fund Ins Co, La. 

App, 313 So.2d 328, 330. 

GUARDIAN & WARD 

§ 2. Definitions 

page 11 

4. Alaska—Johnson v. Johnson, 544 P.2d 65 
Cal.—State v Supenor Court of Sacramento County, 
150 CalRptr 308. 86 C.A.3d 475. 

6. Wash.—CJJ5. quoted at loigth in State v Walec- 
zek. 585 P.2d 797, 800, 90 Wash.2d 746 

8. State was guardian 

Wis.—Town of Lafayette v. Gty of Chippewa Falls, 235 
N.W.2d 435, 70 Wis2d 610. 

II. 111.—CJS. quoted at length in In re Jennings, 368 
N.E2d 864. 11 lll.Dec. 256, 68 Ill.2d 125. 

§ 3. Nature of Office or Relation 

15. Mo.—Trenton Trust Co. v. Western Sur. Co, 599 
S.W.2d 481. 

page 12 

18. Or.—Matter of Guardianship of Messner, 564 
P.2d 1088, 29 Or App. 661. 

26. Del.—Martin v. Sand, Fam.Ct., 444 A.2d 309. 
Wash.—CJS. eited In State v. Waleczek, 585 P.2d 797, 
800. 90 Wash.2d 746. 

Md.—Kicherer v Kicherer, 400 A.2d 1097, 285 Md. 
114. 

page 13 

37. Managing conserratorship 
Tex.—Guardianship of Henson, Gv.App., 551 S.W.2d 
136, err. ref. no rev. err. 

44. 111.—Carey Elec. Contracting, Inc. v. First Nat. 
Bank of Bgin, 392 N.E2d 759, 30 lll.Dec. 104, 74 

lll.App.3d 233. 

Me.-CJ& cited in Estate of Peter C., 488 A.2d 468, 
470. 

N.H.—[n Tc Guardianship of Richard A.. 471 A.2d 
1169, 124 N.H. 474. 

§ 5. Classes or Kinds of Guardians 

page 15 

60. Alaska—Johnson v. Johnson, 544 PJd 65. 

§ 6. -Natural Guardians 

page 18 

3. La.—Tutonhip of Stanfield, App., 404 So.2d 521 
A Tex.—In Interest of Unnamed Child, Civ.App.', 584 
S.W.2d 476, err. ref. no rev. err. 

7. Kaii.-State v. At-Tumk, 552 P.2d 1375, 220 Kan. 
557. 

§ 7. Regulation and Supervision of 
Guardianship 

page 19 

15. Mont.—Matter of Sonsteng, 573 PJd 1149, 175 
Mont 307. 

17. Wyo.—State ex rel. Klopotek v. District Court of 
Sheridan County, 621 P.2d 223. 

19. Iowa—CJ& dtnd In Matter of Guardianship and 
Conservatorship of Ankeny, 360 N.W.2d 733, 736. 
Mass.—Guardianship of Bassett, 385 N.E2d 1024, 7 
Mass-App. 56. 


GUARDIAN & WARD § 16 

Pago 36 


§ 9. In General 

page 22 

46. Del.—Martin v. Sand, Fam.Ct., 444 A.2d 309. 
48. Illegitimate child 

Ark.—Lee v. Grubbs, 599 S.W 2d 715, 269 Ark. 205. 
Pa.—Hippensteel v. WC.A.B. (H.M. Kelly Trucking 
Co.), 457 A.2d 137, 72 Pa.CmwUh. 261. 

Temporary guardian 

Mass.—Guardianship of Minor, 419 N.E2d 1075, 11 
MasaApp. 1027. 

page 23 

23. Best interest of infut 
N.Y.—In re Paschen, 455 N.Y.S.2d 168, 116 Misc.2d 
421 

Under a statute so providing, when a 
person who has property deems him¬ 
self or herself unable to manage it by 
reason of infirmities of age or physical 
disability, that person may apply to 
.court to have a conservator appointed 
to manage the property 

62J. Neb.—Matter of Lange's Estate, 247 N.W.2d 
617, 197 Neb. 157. 

§ 10. Circumstances Affecting Pro¬ 
priety of Appointment 

63. Ill—Matter of Jennings, 336 N.E2d 786. 32 HI. 
App.3d 857, affd. and remd. 368 N.E.2d 864, 11 
lll.Dec. 256, 68 lll.2d 125. 

67. Ark.—Keenan v. Peevy. 590 S.W.2d 259, 267 
Ark. 218. 

71. Iowa-Matter of Young's Estate, 273 N.W.2d 
388. 

Consent 

CNik>—In re Guardianship of Gallagher, 441 N.E2d 
S93, 2 Ohio App.3d 218. 2 O.B.E 238. 

page 24 

79. N.Y—Application of Geero. 421 N.YE2d 965, 
101 Misc.2d 699. 

84. Md.—Mercy Heap., Inc. v. Jackson, 489 A.2d 
113a 62 Md.App. 409, cert. gr. 497 A.2d 484, 304 
Md. 47. 

page 25 

94. Anz.—Stansell v. Superior Court In and For Mar¬ 
icopa County, 607 PJd 9S9, 125 Ariz. 82. 

Md.—Coffey V. Department of Social Services of Balti¬ 
more City. 397 A.2d 233, 41 McLApp. 340. 
Mont.—Matter of Guardianship of Asefaenbrenner, 597 
P.2d 1156, 182 Mont. S4a 

N.Y.—Chautauqua County Dept, of Social Services v. 
McNoely, 419 N.YE2d 36a 71 A.D.2d 807. 

96. Mofi^—Matter of Guardianship of Aschenbren- 
ner, 597 P.2d 1156, 182 Mont. 54a 

97. Abandonment held ehomi 

N.Y.-Matter of Nixa C, 403 N.Y.S.2d 678,93 Miic.2d 
771. 

1. NJ.—Jacobson v, Jacobson, 370 AJd 65, 146 N.J. 
Soper. 491. 

§ 11. Jurisdiction 

page 26 

10. Ark.—Lee v. Gnibbs, 599 S.W.2d 715, 269 Aik. 
205. 

Md.—Wentzd v. Montgomery General Hosp., Ina, 447 
A.2d 1244, 293 Md. 685, cen. den. 103 S.Q. 79a 
459 U.S. 1147, 74 EEd.2d 995. 

N.Y.-ln re Caaeres, 412 N.Y.a2d 599,67 A.DJd 630. 

Matter of Guardianship of Rivera, 440 N.Y.S.2d 
517. 109 Misc.2d SOI. 


12. N.Y.—Matter of Unold. 446 N.Y.E2d 99. 86 
A.2d 612. 

13. Gommon pleas 

Ohio—Loetz v. Loetz, 406 N.E2d 1093, 63 Ohio St2d 
1. 17 0.0 3d 1. 

page 27 

19. Did not achieve an In loco parentis status 

Miss.—In re Guardianship of Watson, 317 Sa2d 30. 

25. Ga.—George v. Anderson, 217 S.E2d 609, 135 
GaApp. 273. 

28. N.Y—Eden M. v. Ines E. 410 N.Y.S.2d 997, 97 
Misc.2d 256. 

Pi«e28 

40. Tex.—Alston v. Rains, Gv.App., 589 EW.2d 481. 

42. Tex.—Evans v. Tarrant County Child Welfisre 
Unit, Gv.App., SSO EW.2d 144. 

§ 12. -Domicile or Residence 

page 29 

52. Ill —Matter of Cohn's Estate, 419 N.E2d 951, 50 
IllDec. 683, 95 llI.App.3d 204. 

N.Y.—Matter of Farrell. 410 N.Y.E2d 775, 97 Mac.2d 
18. . 

Pa.—In re R L L.’s Estate, 409 A.2d 321,487 Pa. 223. 

53. Neb.—^In re Guardianship of La Vdle, 230 
N.W.2d 213, 194 Nev. 91. 

59. Wyo.—State ex rd. Klopotde v. District Court of 
Sh^dan County, 621 P.2d 223. 

page 30 

65. Ga—Whitlock v. Barrett. 279 S.E2d 244, 158 
ChuApp. 100. 

page 31 

88. UeMmee outside state 

ni.— Eaton v. Eaton. 365 N.E2d 647. 8 IllDec. 4a SO 
llLApp.3d 306. 

§ 13 . _ Location of Property 

page 32 

90. N.Y—Matter of Kfineman, 430 N.Y.S.2d 24, 103 
Mi8C.2d 896. 

91. La.—Lemoine v. Roberson, App., 366 So.2d 1009. 

§ 14. Method of Selection and Ap¬ 
pointment 

99. N.Y.—In re Caieres. 412 N.Y.E2d 599, 67 
ADJd63a 

1. N.Y—Matter of Proios, 443 N.Y.S.2d 828. Ill 
Miac.2d2Sl 

§ 15 . Appointment by Deed or 
Will 

me 33 

7. N.Y.—Will of Tunney, 422 N.YE2d 622,\ 101 
Misc.2d 1058. 

9. Neb—In re Guardfamship of La Vdle, 230 N.W.2d 
213, 194 Neb. 91. 

Tex.—Guardianship of Henaon, GvApp., SSI EW.2d 
136, err. ref. no rev. err. 

17. Nd)—In re Ouardiamhip of La Vdle, 230 
N.W.2d 213, 194 Neb. 91. 

page 36 

58. La—Paul v. Cloud, App., 378-Sa2d 586, writ 
den.. Sup., 380 So.2d 101. 

g 16, -Selection by Infant 

63. Okl.—In Matter of Guardianship of Hill, 569 P.2d 
444. 

70. Tex.—In Interest of Oalliher, Gv.App., 546 
S.W.2d 663. 
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Page 37 

page 37 

74. W.Va.-S. H. V. R. L. H.. 289 S.E2d 186. 

§ 17. Persons Who May be Appoint¬ 
ed, and Matters Considered 
in Selection 

page 38 

89. Ark.—Lee v. Orubbs, 399 S.W.2d 713, 269 Ark. 
203 

Statutory bar to iastitutlon or fkdlity 

Me.—Estate of Peter C, 488 A.2d 468. 

Statutory ataudards inapplicable 
IlL-Petidon of Schomer. 411 N.E2d 334, 44 IlI.Dec. 
432. 89 IlI.Api).3d 92. 

90. Md.—Kicherer v. Kicherer, 400 A.2d 1097, 283 
Md. 114 

Tex.—In Interest of Herd, Civ.App., 337 S.W.2d 930, 
en. ref. no rev. err. 

91. Ark.—Knight v. Deavers, 331 SW2d 232, 239 
Ark. 43, 78 A.LR.3d 761—Bennett v McOough, 
664 S.W.2d 476, 281 Ark. 414. 

Tex.—King v. King. Gv.App., 344 S.W.2d 793 

Discretion not abused 

Or.—Matter of Dnacoll. 388 P.2d 49, 37 Or.App. 329. 
Tex^^Ouardianship of Henson. Civ.App., 331 S.W.2d 
136, err. ref. no rev. err. 

94. Aik.—Knight v. Deavers, 331 S.W.2d 252, 259 
Art 43. 78 A.LR.3d 761. 

in.— Matter of Stark's Estate, 342 N.E2d 234, 33 Ill. 
App.3d 626. 

KBn.-Johnson v. Melback, 612 P.2d 188, 3 Kan. 
App2d 69. 

Mont.—Matter of Guardianship of Quilette. 366 P.2d 
396, 173 Mont. 132. 

Tex.—In Interest of K, Gv.App., 520 S.W.2d 424, affd. 
Sup. 333 S.W.2d 168. cert. den. 97 EG. 273, 429 
U.S. 907, 30 LEd.2d 189, leh. den. 97 S.Q. 542, 
429 U.E lOia 30 L.Ed.2d 620-In Interest of 
Herd, Gv.App., 337 S.W.2d 950, err. ref. no rev. 
err. 

Wis.—In re Guardianship of Schmidt, 237 N.W.2d 919, 
71 Wis.2d 317 

Power to consent to surgery 
NJ.—Matter of Schiller. 372 A,2d 360, 148 N.J.Super. 
168. 

97. Relevant futon properiy considered 
m.—Petition of Schomer, 411 N.E2d 554, 44 lIl.Dec. 
432, 89 Ill.App3d 92. 

P>ge39 

1. Wis.—In le Guardianship of Schmidt, 237 N.W.2d 
919, 71 Wis.2d 317. 

15. Mont.—In re Marriage of Teach, 648 P.2d 293, 
199 Mont. 240 

page 40 

23. Kan.-Johnaon v. Melbaclc, 612 P.2d 188. 3 Kan. 
App2d 69. 

§ 18. — Particular Persons 

page 41 

40. Ark^Lee v. Giubfai. 399 EW.2d 715, 269 Ark. 
203. 

Kan.^Matter of Guardianship and Conservatorship of 
Stremel, 660 PJd 932, 233 Kan. 136. 

Johnson v. Melback. 612 P.2d 188, 3 Kan. 
App2d69. 

La^Tutorship of Stanfield, App, 404 Sa2d 322. 

page 42 

42, Aiiz.—McNeil v. Mahoney, 574 P.2d 31, 117 
Aril. 543. 

43. Ariz.—Morales v. Glenn, App., 560 P.2d 1234, 

114 Ariz. 327. 

Fla.—In re Castro, App. 344 Sa2d 270. 


45. Ga.—Whitlock v. Barrett. 279 S.E2d 244, 158 
Ga.App. 100. 

Wis.—In re Guardianship of Schmidt, 237 N.W.2d 919, 
71 Wi8.2d 317. 

46. Not abiue of discretion 

Tex —Deweese v. Crawford, Gv.App, 320 S.W.2d 322, 
err. ref no rev. err 

49. Del.—Martin v. Sand. Fam.Ct. 444 A.2d 309 

page 43 

51. Right prevails against mother's will 

Okl.—Buxton v. Wilson. 634 P 2d 1048 

59. Miss—Matter of Guardianship of Brown, 402 
So.2d 334. 

page 44 

65. La.—Tutorship of Stanfield, App., 404 So.2d 322. 

66. Priority of ascendants over collaterals 

La.—Succession of Scott. App., 303 So.2d 897. wnt 

den, Sup.. 307 So.2d 373. 

67. La.—Tutorship of Stanfield, App., 404 So.2d 322 

70. Ga.—Abrams v. Daflron. 270 S.E2d 278, 155 
Ga.App 182. 

Grandmother as against paternal uncle 

Tex.—Ramirez v. Garcia de Bretado, Civ App., 547 
S W.2d 717. 

77. Maternal grandmother 

(2) La.—Sucoeasion of Scott, App., 303 So.2d 897, 

writ den.. Sup. 307 So.2d 373. 

page 45 

81. Paternal uncle disqualifled 

Tex.—Guardianship of Henson, Gv.App, 551 S.W.2d 
136, err. ref no rev. err. 

page 46 

8. atLseaship reqnirement 

IlL—Matter of Cohn’s EsUie, 419 N.E2d 951, 50 111. 
Dec. 683, 93 IlLApp.3d 204. 

14. Tex.—Ramirez v. Garcia de Bretado, Civ.App., 
547 S.W.2d 717. 

§ 19. -Waiver or Loss of Right - 

to Appointment 

PSge47 

23. Mother not entitled to be guardian 

Tex.—Glover v. Moore, Gv.App, 536 S.W 2d 78 

28. N.Y.—Filippone v. Filippone. 444 N.Y.S.2d 405, 
111 Misc.2d 473. 

§ 20. Proceedings for Judicial Ap¬ 
pointment 

page 48 

38. Kan-Wohnson v. Melback, 612 P.2d 188. 5 Kan 
App2d69. 

Mont.—In re Marriage of Tesch, 648 P.2d 293, 199 
Mont. 240. 

Advcreary proceedingi 

N.Y.—Matter of Guardianship of Tamara I., 399 N.Y 
E2d 98, 91 Miac.2d 993. 

40. Mont—Matter of Adoption of T.M.M.. 608 P 2d 
130, 186 Mont 460. 

41. Mont—Matter of Guardian^ip of Gullette, 366 
P.2d 396, 173 Mont. 132. 

§ 21. — Who May Institute 

page 49 

61, N.Y.—In re Caseres, 412 N.Y.E2d 399, 67 
A.D.2d 630. 


page 50 

70. Temporary and informal possessors of mi¬ 
nors 

Tex —Sullivan v. Enoch, App 10 Dist, 654 S W.2d 546. 
dismissed 

Tex.—Sullivan v Enoch, App 10 Dist 654 S W id 
546, dismissed ’ ' 

§ 22. -Parties 

73. Intervention 

(2) Okl —Matter of Guardianship of Phifer Ann 
644 P 2d 1382. ’ 

76. NY—Matter of Jasmine L-, 375 NY.S.2d 755 
84 Misc 2d 43. 

§ 23. -Notice or Process 

page 51 

82. Okl —Matter of Guardianship of Randall. Add. 
569 P.2d 549 

Service by publication 

N Y.—Matter of Jasmine L., 375 N Y S 2d 755 84 
Misc.2d 43 

88. Notice to one who is caring for child 

Ind —Bnstow v Konopka, 336 N.E.2d 397, 166 Ind 

App. 337 

Standing to complain 

Okl.—Matter of Guardianship of Randall, Ann. 569 
P.2d 549. 

85. Okl.—Matter of Guardianship of Randall, App., 
569 P.2d 549. 

89. U.S.—Orlando v. Wizcl. D.C.Ark., 443 FSupp. 
744. 

page 52 

6. Mont.—Matter of Guardianship of Aschenbrenner, 

397 P2d 1136, 182 Mont 340 

Illegitimate child 

(1) N.Y.—Matter of Jasmine L, 375 N.Y.S2d 755, 
84Misc2d 45. 

(3) No notice need be given to unknown father. 
NY—Matter of Guardianship of Fernando F, 373 
N.Y S.2d 753, 83 Misc.2d 421 

7, Iowa—CJ jS. quoted in Patten v. Patrick, 276 
N.W.2d 390, 394. 

page 53 

22. Miss.—In re Guardianship of Watson, 317 So 2d 
30. 

§ 25. -Application or Petition, 

and Answer 

page 55 

43. Tex.—Thomas v. Whaley, Gv.App., 361 S.W.2d 
526, err. ref. no rev err. 

45. Fla.—In re Guardianship of Lewis, App., 323 
So.2d 14. 

57. Reasons why appointment sought and in¬ 
terest of petitioner 

Ark.—Knight v. Deavers, 531 S.W.2d 232, 239 Ark 43, 
78 A.LR.3d 761 

§ 26. — Evidence 
page 56 

73. Matomsl grandmother 

Tex.—Ramirez v. Garcia de Bretado, Gv.App., 347 
SW.2d 717. 

74. Kan.—Johnson v. Melback, 612 P.2d 188, 3 Kan. 
App.2d 69. 

page 58 

93. Ark.—A.B. v, Arkansas Social Services, 620 
S.W.2d 271, 273 Ark. 261. 

Ill—Matter of Jennings. 336 N.E2d 786. 32 Ill.App.3d 
857. afld. and remd. 368 N.E2d 864, II IlI.Dec. 
236. 68 Ill.2d 123 
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Mass.—Une v Candura, App., 376 N.E.2d 1232, 6 
MassAppi 377, 93 A.L.R.3d 59 
Tex.—In Interest of Herd, Civ.App., 337 S.W 2d 950, 
err. ref no rev. err 

^ Alt —A.B V Arkansas Social Services, 620 
S.W 2d 271, 273 Ark 261. 

Okl.—In Matter of Guanlianship of Hill, 569 P 2d 444 
95. Wis.—In re Guardianship of Schmidt, 237 
N.W.2d 919, 71 Wis 2d 317. 

98. III.—Matter of Stark’s Estate. 342 N E.2d 234, 33 
III.App.3d 626 

Tex.—Chapa v. Hernandez, Civ.App, 587 S W.2d 778 

99. Parents-in-law 

III.—Petition of Schomer, 411 N E 2d 554, 44 III Dec 
432, 89 III App.3d 92. 

4. Mont —Matter of Guardianship of Aschenbrtnner, 
397 P 2d 1156, 182 Mont. 540 

page 59 

8. III.—Matter of Cohn’s Estate. 419 N E2d 951, 50 

III.Dec. 683, 95 III.App.3d 204 

9. Ark —A.a V Arkansas Social Services, 620 S.W 2d 

271, 273 Ark. 261. 

§ 27. — Trial or Hearing 

19. Kan.-Johnson v. Melback, 612 P 2d 188, 5 Kan 
App.2d 69. 

NY—La Point v. Girard, 424 N.Y.S.2d 857, 74 
A.D.2d 656. 

page 60 

30. No absolute right to diamiM 
Cal.—Malibu Outngger Bd of Governors v Superior 
Court for Los Angeles County, 165 CaI.Rptr 1. 
103 CA 3d 573 

33, Factors influencing discretion 
Wis.—In re Guardianship of Schmidt, 237 N.W2d 919, 
71 Wis 2d 317 

§ 28. — Order or Decree 

page 61 

41. Mont.—Matter of Guardianship of Aschenbren- 
ner, 597 P 2d 1156. 182 Mont. 540. 

N.H.—Bagonzi v. Miller, 401 A.2d 1086, 119 N.H 369 

Conditions 

Obi-—Stewart v. Judge of 15th Judicial Dist, 342 P 2d 
945. 

page 63 

72. Tex.—Penshom v. Penshom, Civ App., 527 
S.W.2d 516. 

§ 29. -Review 

page64 

88. Mont—Henderson v. Henderson. 568 P.2d 177, 
174 Mont 1. 

To which court appeal is to be taken 

Tenn.—Cockrell v Woods. 328 S.W2d 206, 

89. in.— In rt Stonno’s Esute, 366 N.E2d 363, 9 
ni.Dee. 106 . 31 III.App.3d 49 . 

Tex.—Craft v. Craft. 580 S.W.2d 814. 

99. R.I.—In re Taylor’s Estate, 337 A.2d 236, 114 
N.H. 562. 

2. Petition for writ of error not sufildent 

Tex.—Thomas v. niff, qv.App., 524 S.W.2d 568. 

3, in.- In Interest of Kerwood, 359 N.E2d 183, 3 
IllDea 773, 44 in.App.3d 1040. 

page 65 

12. Ind.—Bristow v. Konopka. 336 N.E2d 397, 166 
Ind.App. 357. 

lowa^Patten v. Patrick, 276 N.W.2d 390. 

page 66 

27. R.I—In re Taylor’s Estate, 337 A.2d 236, 114 
N.H. 562. 
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Court will look for reasons to sustain trial court 
Wis.—In re Guardianship of Schmidt, 237 N.W.2d 919 
71 Wis.2d 317 

28. Tex Ramirez v. Garcia de Bretado, Civ.App. 
547 S.W.2d717 

31. Notice 

(3) Other matters 

Tex.-Vick V. Vick. App. 12 Dist.. 626 S.W2d 569. 

32. Ark.—Knight v Deavers, 531 S.W.2d 252 259 
Ark. 43, 78 A L.R.3d 761. 

Tex—Chapa v. Hernandez, QvApp.. 587 S.W 2d 778. 

page 67 

34. Or—Matter of Smith’s Estate, 552 P 2d 606, 26 
Or App. 1 

41. R.I.—In re Taylor’s Estate, 337 A.2d 236. 114 
N.H. 562 

Reversal denied 

NY—Matter of Martello, 430 N.YS.2d 709 77 
A D 2d 722 

§ 31. Bond 

page 69 

60. Ariz.—U.S. Fidelity & Guaranty Co. v. Chnstof- 
fel, App. 566 P.2d 308, 115 Ariz. 507. 

Purpose of bond 

Tex—Gabriel v. Snell, GvA[^, 613 S.W 2d 810. 

§ 32. -Requisites and Sufficien¬ 

cy 

page 72 

6, Minn —In re Guardianship-of Hampton, App., 359 
N W 2d 740, affd. in part, revd. in part on oth. 
grds. 374 N.W.2d 264. 

§ 35. Operation and Effect of Ap¬ 
pointment 

page 76 

75. Idaho—Matter of Revdlo, 606 P 2d 933, 100 Ida¬ 
ho 829. 

Guardian of ‘‘estates’’ appointment as terminat¬ 
ing any “natural” guardianship 
U.S—Todd V. Garrison, D.CMo., 417 F.Supp. 97, 
affd, CA.. 553 F.2d 103 

76, Wash.—Seattle-First Nat. Bank v. Brommers, 570 
P.2d 1035. 88 Wash.2d 190. 

79. NonoompUance with statute 
N.M.-Greene v. French, App., 641 P.2d 324, 97 N.M. 
493 

84. U.S.—Todd V. Garrison, D.CMo, 417 F.Supp. 
97, affd., CA,, 353 F.2d 103. 

§ 38. Death of Ward 

page 79 

19. Fla.—CJJS. dted In Amerada Hess Coip. v. Mor¬ 
gan. App. 1 Dist, 426 So.2d 1122, 1124, review 
den 436 So.2d 97, two cases. 

Hawaii—Bagalay v Lahaina Restoration Foundation, 
588 P.2d 416, 60 Haw. 125. 

Mo—Estate v. Livingston, App., 627 EWJd 673. 

R.I.—In re Taylor’s Estate, 337 A.2d 236, 114 N.H. 
562. 

Wash.—Matter of Guardianship of Heath’s Estate, 632 
P.2d 908, 30 Wash.App. 115. 

Wyo.—Noyes v. First Nat. Bank of Rawlins. 589 P.2d 
384. 

20. Claims on behalf of ward 

Mo.—Estate of Livingston, App., 627 S.W.2d 673. 

page 80 

21. Mo.—Esute of Livingston, App., 627 S.W.2d 673. 
N.Y.—Ryan v. Beth Israel Hospiul, 409 N.Y.S.2d 681, 

96 Mi8C.2d 816. 


Page 90 

R.I.—In re Taylor’s Estate, 337 A.2d 236, 114 N.H. 
562. 

Wash.—Matter of Guardianship of Heath's Esute, 632 
P 2d 908, 30 Wash-App. 115 

§ 39. Majority of Ward 

29. N. Y.—Matter of Petition of MacGowan, 394 N. Y 
S 2d 393, 90 Miac.2d 305. 

Tex.—Tharp v. Blackwell. Qv.App., 570 S.W.2d 154. 

§ 41. Removal of Guardian 

page 83 

70, Fla.—In re Guardianship of Dean, Aon.. 319 
So 2d 589. 

Ill -In re Jennings, 368 N E 2d 864, 11 III.Dec. 256, 68 
Ill.2d 125. 

71. Mont.—Matter of Guardianship of Doney, 570 
P.2d 575. 174 Mont. 282. 

77. Or—^Matter of Smith’s Esute. 552 P.2d 606, 26 
Or. App. 1. 

§ 42. —— Grounds 

page 84 

79. N.Y.—Application of Lanier, 447 N.Y.S.2d 230 
112 Misc.2d 491. 

86. Mont.—^In re Guarduuiship of French, 543 P 2d 
173, 167 Mont. 540 

90. Ill—Petition of Schomer,. 411 N.E2d 554, 44 
llLDec. 432, 89 IILApp 3d 92. 

U—In re Redmond. App, 351 Sa2d 1256, writ den., 
Sup., 353 So.2d 1341. 

91. Me.—CJ.S. dtad la EiUte of Peter C, 488 A.2d 
468. 469. 

§ 43.-- Neglect or Miscon¬ 

duct in Official Capacity 

page 85 

97, Or.—Matter of Guardianship of Messner, 564 
P.2d 1088. 29 Or.App. 661. 

13. Snch ftflore does not estabUsh mbapplica- 
tioB of foods 

Mo.—Hamiltonian Federal Sav and Loan Ass’n v. Re¬ 
liance Ins. Co., App., 527 S.W.2d 440 

§ 44. — — Other Particular 
Grounds 

page 86 

20. Ala.—Nigg v. Smith. 415 Sa2d 1081 

Adverse interest 

Cal.—Matter of Lacy’s EiUte, 126 CaI.Rptr. 432, 54 
C.A.3d 172. 

Change In dremnstanees 

111.—In re Wadman's EsUte, 442 N.E2d 333, 66 III 
Dec. 61, 110 III.App.3d 302. 

30, Or.—Matter of Driscoll. 588 P.2d 49. 37 Or.App. 
529. 

§ 45. — Proceedings 

page 88 

59. III.—Matter of Jennings, 336 N.E2d 786, 32 Ill. 
App.3d 857, affd. and remd. 368 N.E2d 864, 11 
IllDec. 256, 68 IU.2d 125. 

page 89 

81. Voluntary appearanoe 

Okl.—Pfbtenhauer v. Hunter, 536 P.2d 923. 

IwgeM 

91. Mich.—Muter of Auiau, 296 N.W.2d 2M, 98 
Michj^pp. 341. 

Uniform Child Custody Jnrlsdictioa Act 

Ohio—In re Guardianship of Wonderiy, 423 N.E2d 
420 67 Ohio St.2d 178, 21 O.Q3d 111. 
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Page 91 

page 91 

28. Iowa—Matter of Guardianship of Sams, 256 
N.W 2d 570. 

29. Burden of guardian 

Iowa—Matter of Guardianship of Sams, 256 N.W.2d 
570 

page 92 

40. Iowa—Matter of Guardianship of Sams, 256 
N.W.2d 570 

§ 46.-Trial, Determina¬ 

tion, and Costs 

page 93 

48. Discretion held not abused 

Fla.—Watts v. Watts, App., 355 Sa2d 222 

in(e94 

75. Ind—Wyneken v. Long, App, 400 N E2d 1147. 

§ 47.-Review 

page 95 

81. Review de novo 

Iowa—Matter of Guardianship of Sams, 256 N W.2d 
570. 

page 96 

97. Appeal by state 

Ill.—In re Jennings, 368 N.£.2d 864,11 III Dec. 256, 68 
111.2d 125. 

§ 48. Resignation and discharge of 
guardian 

^ page98 

36. Mats.—Matter of Schenck, 427 NE2d 23, 12 
Maas.App 532. 

§ 49. Revocation of Appointment 

page 99 

44. Mo.—Estate of Livingston, App., ^7 S.W.2d 673 

54. Kan.—Matter of Guardianship of Lake, 644 P.2d 
1368, 7 Kan.App.2d 586. 

N.Y.—Application of Unier, 447 N.Y.S.2d 230, 112 
Misc.2d 491. 

55. N.Y.—Raysor v. Gabbey, 395 N.Y.S.2d 290, 57 
AD.2d 437. 

page 100 

6. Me.—Estate of Peter C., 488 A.2d 468. 

§ 51. -— Parties, Pleading, 

and Evidence 

page 102 

3. Disqualification of guardian 
Tex.—Ramirez v. Garcia de Bretado, Civ App., 547 
S.W.2d 717. 

§ 52. — — Hearing, determina¬ 
tion, costs, and review 

page 103 

10. Kan.—Matter of Guardianship of Lake, 644 P.2d 
1368, 7 Kan App.2d 586. 

11. N.Y.—Application of Lanier, 447 N.Y.S.2d 230, 
112 Misc.2d 491. 

page 104 

26. Kan.—Matter of Guardianship of Lake, 644 P.2d 
1368, 7 Kan.App.2d 586. 


§ 54. Appointment of Successor 

page 106 

61. Ind.—Anderson Federal Sav and Loan Ass'n v. 
Guardianship of Davidson, 364 NE.2d 781, 173 
Ind.App 549. 

page 107 

68. III.—Matter of Jennings, 336 N.E 2d 786, 32 III. 
App.3d 857, affd. and remd 368 NE2d 864, 11 
Ill Dec. 256, 68 Ill 2d 125. 

§ 55. In General 

81. Idaho—Matter of Revello, 606 P.2d 933, 100 Ida¬ 
ho 829 

page 109 

98. Cal —Totten v. More Oakland Residential Hous¬ 
ing, Inc., 134 aURptr. 29, 63 C A.3d 538. 

Tex.—Little v. Little, Civ.App, 576 S W.2d 493. 

§ 56. Conflicting Rights of Guardi¬ 
an and Parents 

page 110 

16. Wis—Matter of Z, 260 N.W.2d 246, 81 Wis.2d 
194 

§ 57. Control by courts 

26. Mass.—Matter of Moe, 432 NE2d 712, 385 
Mass. 555 

§ 58. — Proceedings to Secure or 
Protect Custody 

page 113 

56. N.Y —Matter of Jacqueline F., 404 N.Y.S 2d 790, 
94 Misc.2d 96. 

§ 59. Denial of Access to, and Pro¬ 
tection of, Ward 

page 114 

68. Iowa—CJ.S. qioted in Matter of Guardianship 
and Conservatorship of Ankeny, 360 N.W 2d 733, 
737. 

69. Iowa— CJJS. qaoted In Matter of Guardianship 
and Conservatorship of Ankeny, 360 N.W.2d 733, 
111 

§ 61. Support, Education, and Reli¬ 
gious Training 

page 115 

95. Fla.—State v Winters, 346 SaZd 991 

Director of social services proper party 

N.Y.—Matter of athy C, 391 N.Y.S 2d 971, 89 
Misc.2d 539. 

Poaaeasory conservator 

Tex.—Blalock v. Blalock, Qv.App., 559 SW.2d 442. 

§ 63. — — Necessity of Prior 
Authorization by Court 

page 118 

26. N.Y.—Matter of Dariene C, 410 N.Y.S.2d 51, 96 
Misc.2d 952. 

§ 64. -— Allowance to, or Re¬ 

imbursement of. Guardian 

page 120 

54. Or.—Matter of Kessell, 606 P 2d 65a 44 Or.App. 
455. 


§ 68. Torts 

page 128 

76. Statute interpreted liberally for aggrieved 
party 

N.Y—Izzo V. Gratton, 383 N Y.S.2d 523, 86 Misc2d 
233 

§ 69. Authority, Powers, and Duties 
of Guardian in General 

page 130 

87. Tex.—Young Men's Christian Ass'n of Metropoli¬ 
tan Ft. Worth V Commercial Standard Ins. Co., 
Civ.App, 552 S.W.2d 497, err. ref. no rev. err.. 
Sup., 563 S W.2d 246 

94, Ind.—Matter of Guardianship of Brown, App., 
436 N E 2d 877. 24 A L.R. 4th 601. 

N.D.—Thompson v First Nat Bank in Grand Forks, 
269 N.W 2d 763. 

page 131 

95. Idaho—Brixey v. Hoffman, 611 P.2d 1000, 101 
Idaho 215. 

§ 70. -Management of Estate 

page 132 

9. N.Y.—Will of Tunney, 422 N.Y.S.2d 622, 101 

Misc 2d 1058. 

10. Ill —Matter of Brack's Estate. 395 N.E.2d 583, 32 
lll.Dec. 353, 76 III App.3d 1050. 

page 133 

12. Md.—Wentzel v. Montgomery General Hosp., 
Inc., 447 A.2d 1244, 293 Md. 685, cert den 103 
S.Ct. 790, 459 U.S. 1147, 74 L.Ed 2d 995. 

15. Fla.—Beck v Beck. App., 383 So.2d 268 

Or.—^Matter of Guardianship of Messner, 564 P.2d 
1088, 29 Or.App. 661. 

page 134 

16. N.Y.—Pettas v. Pettas, 389 NYS.2d 537, 88 
Mi8c.2d 955 

17. Wis.—Matter of Guardianship of Hougard, App., 
321 NW.2d 313, 107 Wis.2d 599 

19. Minn.—In re Schober's Estate. 226 N W 2d 895, 
303 Minn. 226. 

page 135 

22. Mo.—Trenton Trust Co. v. Western Sur. Co., 599 
SW2d 481. 

Liability not established 

Mo—Sample's Estate v. Travelers Indem. Co., 492 
S W 2d 829. app. after remand, App., 534 S.W.2d 
618. 

24. Ariz.—In re Guardianship of Styer, 536 P.2d 717, 
24Ariz.App. 148. 

Or.—Matter of Smith's Estate. 552 P.2d 606. 26 Or 
App. 1. 

page 136 

38. N H —Fleming v. Aiken, 381 A.2d 756, 117 N.H. 
1053, app. after remand 409 A.2d 1340 

39. Mo.— CJJ5. dted in In re Zeppenfeld's Estate, 
App., 593 S.W.2d 89a 894. 

page 138 

51. U.S.—Christoffel v E F. Hutton & Co., Inc., 
C.A.Anz, 588 F 2d 665. 

Md.—Matter of Kicherer. 400 A 2d 1097, 285 Md. 114. 

N M.—Matter of Guerra's Estate, App., 633 P.2d 716, 
96 N.M. 608 

58. Or— CJ.S. dted in Matter of Guardianship of 
Willbanks, 588 P2d 118, 120, 37 Or App 795 
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GUARDIAN & WARD § 99 

Page 201 


page 139 

Voluntary ward Where a court 
has jurisdiction over a guardianship, a 
voluntary ward is unable to convey his 
property, by gift or otherwise, without 
the court’s approval.®* ’ 

61.5 Fla.—Century Nat. Bank of Broward v. Bryan, 
App. 4 Dnt., 468 So.2d 243. 

§ 72. Possession and Control of 
Ward’s Property 

page 140 

72. Ohio—Toledo Trust Co. v National Bank of De¬ 
troit, 362 N.E.2d 273, SO Ohio App.2d 147, 4 
0 0.3d 12S 

Statutes distinguished 

N.Y —Feinberg v. Bache Halsey Stuart Inc., 402 N Y 
S.2d 187, 61 A.D.2d 135. 

75. Tex.—Gordon v. Terrence, App. 14 Dist., 633 
S.W.2d 649. 

76. Insurance money, etc. 

(2) Other matters. 

WVa—In re Custody of Woolfolk. 293 SE 2d 316 

§ 73. Title to Ward’s Property 

page 142 

99. Wash —Seattle-Iurst Nat. Bank v. Brommers, S70 
P.2d 103S, 88 Wash 2d 190 

page 143 

1. N.Y —In re Miller's Estate, 377 N.Y.S 2d 944, 84 
Misc2d 807. 

§ 74. Inventory and appraisal 

8. Mo.—Estate of Livingston, App., 627 S W.2d 673. 

§ 75. Collection of Assets 

page 144 

24. Ill.—Matter of Hayden’s Estate, 433 N E.2d 1161, 
60 IlLDec. 923, 105 Ill.App 3d 60. 

Ohio—Toledo Trust Co v National Bank of Detroit, 
362 N.E2d 273, SO Ohio App.2d 147, 4 0.0.3d 
125. 

Discovery 

(3) Other instances. 

Wis.—Matter of Guardianship of Wisnewski, App., 302 
N.W.2d 79, 100 Wis.2d 391. 

LifSe insurance proceeds 

NJ.—Keegan v Keegan's Estate, 384 A.2d 913, 157 
N.J.Super 279 

W 145 

26. Review 

III.—In re Joutsen’s Estate, 426 N.E2d 942, 55 IlI.Dec. 
617, 100 lU.App.3d 376. 

27. Scope of prooeedingB 

(2) Ocher matters. 

ni.—In re Joutsn's Estate, 426 N.E2d 942, 55 IlI.Dec. 
617, 100 llI.App.3d 376. 

§ 76. Contracts in General 

42. Mont.—CJJS, died la Bdgrade State Bank v. 
Swainson, 564 P.2d 174, 179, 192 Mont. 3Sa app. 
after remand 578 P.2d 1166, 176 Mont 444. 

43. Ga.—First Nat. Bank of Chattooga County v. 
Rapides Bank ft Trust Co., 244 S.E2d 51. 145 
Ga.App. 514. 

page 148 

47. Va.—CJ.S. dted In Carter v. Cavalier Central 
Bank and Trust Co.. Inc., 292 S.E2d 305, 307,223 
Va. 571. 


page 149 

64. Enforcing obligatioB of ward 
Cal.—In re Virgl’s Estate, 122 Cal.Rptr. 677, 49 C A.3d 
590 

§ 78. Compromise or Settlement of 
Claims; Releases 

page 151 

86. Minor's wishes should be considered 

N.Y.—Cagilioti v. Medi-Cab, Inc of New York, 382 
N.YS.2d 311, 52 A.D.2d 544 

§ 79. Deposits 

page 156 

19. Posting bail for infant 
N.Y—Estate of Rodriquez, 441 N.YS.2d 327. 109 
Misc.2d 1047 

22. Settlement of litigated claims 

NJ—Matter of Conda, 370 A.2d 16. 72 N.J. 229. 

page 157 

35. Mo—Trenton Trust Co. v. Western Sur. Co, 599 
S.W.2d 481 

§ 80. Expenditures 

page 158 

43. La.—^Tutorship of Vines, App, 331 Sa2d 894. 
N Y —Manikas v Misericordia Hospital, 443 N.Y.S.ld 

978, 111 Misc.2d 323. 

page 159 

46. Anz.—In re Guardianship of Styer, 536 P.2d 717, 
24 Anz.App. 148. 

Fla.—Beck v. Beck. App., 383 So.2d 268. 

Tex —Kilgore Federal Sav. ft Loan Ass'n v. Donnelly, 
App, 624 S.W 2d 933, err ref. no rev. err. 

47. Ariz.—In re Guardianship of Styer, 536 P.2d 717, 
24 Ariz App. 148. 

48. Ga.—Lagh v. Fears, 244 S.E2d 616,145 Ga.App. 
644 

page 160 

60. Ma—Hamiltonian Federal Sav. and Loan Ass’n 
V. Reliance Ins. Ca. App.. 527 S.W.2d 440. 

62. Ma—Hamiltonian Federal Sav. and Loan Ass'n 
V. Rdiance Ins. Ca, App., 527 S.W.2d 440. 

page 161 

76. La.—Tutorship of Vines, A|^, 331 So 2d 894. 
Or.—Matter of Guardianship of Messner, 564 P.2d 
1088, 29 Or.App. 661. 

§ 81. -Payment of debts 

page 163 

6. Priority 

Or.—Matter of Birch’s Estate, 634 P.2d 284, 54 Or. 
App. 151. 

§ g2, -Repairs, Improvements, 

Taxes, and Insurance 

page 164 

36. La.—MuUna v. Tateb App., 393 So.2d 259. 

§ 84. -Counsel Fees and Ex¬ 

penses of Litigation 

page 165 

42. Ga.—Tingle v. Cate, 236 S.E2d 127,142 Ga.App. 
467. 

44. N.Y.—In re HeyHger by Wright, 480 N.Y.S.2d 
869, 125 Miic.2d 915. 


page 166 

51. Hawaii—Matter of Guardianship of Henry’s Es¬ 
tate. 634 P.2d 615, 2 Haw.App. 529. 

§ 85. Gifts 

page 168 

81. Anz.—CJiS. cited In Eagerton v. Fleming, 700 
P2d 1389, 1392, 145 Anz 289 

Old.—Lindsay v. Gibson, 635 P.2d 331. 

§ 86. Interest on Funds of Estate 

page 169 

90. Tex.—Tharp v. Blackwell, CivApp., 570 S.W.2d 
154. 

§ 88. Investments Generally 

page 174 

57. N.Y.—Estate of Weinstein, 431 N.Y.S.2d 265, 106 
Misa2d 153. 

page 175 

66. Mo.—^Trenton Trust Co v Western Sur. Ca, 599 
S.W.2d 481. 

73. Ind.—Kuehl v. Terre Haute First Nat. Bank, 
App, 436 N.E.2d 1160. 

§ 93. -Lease 

page 190 

38. No atrict liabiUty 

Mo.—In re Zeppenfeld’s Estate, App., 593 S.W2d 890. 

§ 94. -Mortgage, Pledge, and 

Other Liens 

page 191 

51. Mo.—Trenton Trust Co. v. Western Sur. Co., 599 
S.W.2d 481 

§ 95 . -Sale 

page 192 

69. Ohio—Toledo Trust Co. v. National Bank of De¬ 
troit, 362 N.E2d 273, 50 Ohio App.2d 147, 4 
0.0.3d 125. 

Tex.—Cole v. McCanlies. Qv.App., 620 S.W2d 713. 
err. ref. no rev. err 

page 193 

82. Ga.—Memtt v. Department of Transp., 248 
S.E2d 689, 147 Oa.App. 316. 

§ 98. Guardian’s Individual Interest 
in Transactions 

page 198 

K 

41. N.D.—Thompson v. First Nat. Bank in Grand 
Forks, 269 N.W.2d 763. 

page 199 

43. Ariz.—In re Guardianship of Styer, 536 P.2d 717, 
24 Ariz.App. 148. 

44w Kan.—Fielder v. Howell. 631 P.2d 249, 6 Kan. 
App.2d 565. 

page 200 

57. U.S.—In re Beach. BkrtcyAla., 13 ER. 759. 

§ 99, _ Purchase or Acquisition 
of Ward’s Property 

page 201 

61. Gift conveyance disallowed 

Ofcl.—Lindsay v. Gibson, 635 P.2d 331. 

62. N.H.—Fleming v. Aiken, 381 A.2d 756, 117 N H. 
1053, app after remand 409 A.2d 134a 119 N.H. 
949. 
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Page 201 


§ 101. Contracts and Transactions 
Between Guardian and 
Ward 

page 203 

97. N.D.—Liebelt v. Saby, 279 N.W.2d 881. 

§ 102. Waste, Conversion, or Em¬ 
bezzlement by Guardian 

page 206 

34^ Ma—Trenton Trust Co. v. Western Sur. Co., S99 
S.W.2d 481. 

l^reUe damages 

Wash.—Seattle-First Nat. Bank v. Brommers, S70 P 2d 
103S, 88 Wa8h.2d 190 

35. Unapprored loans 

Tex.—Gabnd v. Snell, Qv.App., 613 S.W.2d 810. 

39. Idaho—Brixey v. Hoffman. 611 P.2d 1000, 101 
Idaho 213. 

Ma—Trenton Trust Ca v. Western Sur. Co., S99 
S.W.2d 481. 

page 207 

47. Fla.—In re Guardianship of Jansen, App. 2 Dist., 
40S So.2d 1074. 

§ 103. Ratifleation of Guardian’s 
Unauthorized Acts 

page 208 

61. III.—Bost V. Paulson's Enterprises, Ina, 343 
N.E2d 168, 36 Ul.App.3d 133. 

§ 105. -Of Ward 

page 212 

17. La.—Hardaway v. Martin, App., 401 So.2d 463. 

§ 108. Presentation and Allowance 
of Claims 

page 218 

94. Ma—Estate of Livingston, App., 627 S.W.2d 673. 
Or.—Matter of KesseU, 606 P.2d 630, 44 Or.App. 433. 

page 219 

95. Tex^anak v. Federal Deposit Ins. Corp., Civ. 
App.. 386 S.W.2d 902. 

97. Tex^In re Guardianship of Hair, Gv.App., 337 
S.W.2d 82, err. ref. no rev. err. 

99. Tex.—In re Guardianship of Hair, Gv.App., 337 
S.W.2d 82, err. ref. no rev. err. 

1. Or—Matter of Kessell, 606 P.2d 630^ 44 Or.App. 
433. 

§ 110. In General 

page 222 

42. GaaidiaB niidm court onim smy bind ward 
beyond nu^ority 

Wia.—Gear New Estates, Inc. v. Veitch, 227 N.W.2d 
84> 67 Wis.2d 371 

S 116. Proceedings to obtain order 
of sale 

§ 117, Application or Petition 
page 232 

99. Satisftictory proof in iMditUm to petition 
N.C—Matter of Thomas. 226 S.E.2d 371, 290 N.C. 
410. 


§ 119. -Hearing 

page 235 

54. Conn.—Marshall v. Kkinman. 438 A.2d 1199, 
186 Conn 67. 

§ 124. Sale 

page 244 

72. Neb.—Albert v Stueber, 273 N.W.2d 612, 202 
Neb 408. 

§ 127. -Terms and conditions 

page 247 

35. Conn.-Marshan v. Kleinman, 438 A.2d 1199, 
186 Conn 67. 

§ 130. — Confirmation in Gener¬ 
al 

page 250 

91. N.C—Matter of Thomas, 226 S.E2d 371, 290 
N.C 410. 

§ 138. Rights and Liabilities of Pur¬ 
chasers 

page 271 

4. N.Y.-In re Holquin's Estate, 420 NY.S.2d 670, 
101 Misc2d 174 

6. N.Y.—In re Holquin's Estate, 420 N.Y.S.2d 670, 
101 Mi8c2d 174. 

§ 142. — Foreclosure 

page 281 

53. Statate of limitatioiu 
Minn—Kelly v. Kelly, 229 N.W.2d 526, 304 Minn. 
237. 

.58. General bind 

N.Y.—Matter of Friedgood’s Estate, 444 N.Y.S.2d 338, 
111 Miac.2d 612. 

§ 145. In General 

page 286 

24. Or.—Matter of Guardianship of Messner, 364 
P.2d 1088, 29 Or.App. 661. 

page 287 

26. Idaho—Hoibaugh v. Myron Harbaugh Motor, 
Inc., 397 P.2d 18, 100 Idaho 293. 

§ 146. Relief from Duty to Account 

pa8e 289 ' 

52. Minn.—Robuie v. Rabuse, 231 N.W.2d 493, 304 
Minn. 460. 

S 147. Who May Require Account¬ 
ing, and Who Liable to Ac¬ 
count 

page 290 

70. Md.—Law v. John Hanson' Sav. and Loon, Ina, 
400 A.2d 1134, 42 Md.App. 303. 

page 291 

A bank acting as the guardian of a 
minor’s estate is required to account to 
the estate for profits it realizes from 
investi^ the corpus of the estate’s 
funds in its own various accounts.^'^ 

91 Ji m.—In re Estate of Swiecicki, 477 N.E2d 488, 
87 llLDea 511, 106 lll2d 111. 
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f 148. Requisites and Sufficiency of 
Account 

96. Statate violated 

Cal.—Guardianship of Estate of Slakmon, 147 Cal.Rptr. 
777, 83 C.A.3d 224. 

§ 149. -Property and Transac¬ 

tions Included 

b 

page 292 

12. Tex -Tharp v. Blackwell, Gv.App., 370 S.W.2d 
134. 

Social security benefits 

Iowa—Matter of Guardianship and Conservatorship of 
Cavin, 333 N.W.2d 840. 

§ 150. -Vouchers and Proof of 

Payment 

page 293 

26. Tex.—Tharp v. Blackwell, Gv.App., 570 S.W.2d 
154. 

28. Lost or destroyed 

Anz.—In re Guardianship of Styer, 336 P.2d 717, 24 
AriaApp. 148. 

§151. Proceedings and Actions for 
Accounting 

page 294 

31. Power of court under Juvenile Court Act 

Ill.—In re Wishington, 339 N.E2d 133, 3 IlLDec. 723, 
63 Ill.2d 391. 

3A Prior order approving claim cannot be col¬ 
laterally Impmiched 

Tex.—In re Guardianship of Hair, Gv.App., 537 
S.W.2d 82, err. ref. no rev. err. 

§ 152. -Jurisdiction 

page 296 

71. Neb.—Guardianship of Petersen v. Univeisal 
Surety Ca, 277 N.W.2d 428. 203 Neb. 42. 

§ 154 . -Parties, Process, Ap¬ 

pearance, and Pleading 

page 301 

66. Md.—Law v. John Hanstm Sav. and Loan, Inc., 
400 A.2d 1134, 42 Md.App. 305. 

§ 155. —~ Evidence 

page 302 

81. Fla.-CJS. dtad la Beck v. Beck, App., 383 
Sa2d 268, 270. 

83. Ariz.—In re Guardianship of Styer, 336 P.2d 717, 
24 AriaApp. 148. 

Or.—Storms v. Schilling, 348 P.2d 329, 25 Or.App. 
209-Matter of Smith's Estate, 332 P.2d 606, 26 
Or.App. 1. 

Tex.—In re Raico, av.App., 332 S.W,2d 337. 

page 304 

23. lowa^ahn ex rd. John v. Hormes, 249 N.W.2d 
638. 

W305 

25. Ariz.—In re Guardianship of Styer, 336 P.2d 717, 
24 ArteApp. 148. 

§ 156. — Hearing and Order or 
Decree 

3Z Raqneat for admissiom 

Tez.—Hiarp v. Blackwdl, Gv.App.. 370 S.W.2d 134. 

33. Tex.—Tharp v. Blackwdl, Gv.App., 370 S.W.2d 
134. 
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page 307 

68. Md—Law v. John Hanson Sav and Loan, Inc., 
400 A.2d 1154, 42 Md.App SOS. 

page 308 

71, Tex —Kaphan v, Fidelity & Deposit Co. of Mary¬ 
land, Gv.App.. 564 S W.2d 459, err. ref. no rev 
err. 

§ 157, -Appeal or Other Pro¬ 

ceeding for Review 

page 309 

99. N.D.—Liebelt v Saby, 279 N W 2d 881 
page 310 

19. N D.—Liebelt v Saby, 279 N W.2d 881. 

page 311 

36. Pa —Estate of McGrorey, 378 A 2d 855, 474 Pa 
402. 

page 312 

54. Hawaii—Matter of Guardianship of Henry’s Es¬ 
tate. 634 P.2d 615, 2 Haw.App. 529. 

§ 158,-Hearing, Determi¬ 

nation, and Disposition 

page 314 

Anz.—In re Guardianship of Styer, 536 P.2d 717, 
24 Anz.App. 148. 

§ 160. Charges 

page 317 

48, Ga —Tingle v. Cate. 236 S E 2d 127, 142 Ga.App. 
467 

page 318 

52. La.—Muliiu v. Tate, App., 393 So.2d 259. 

55. Court has discretion 

Mass.—Moran v Desmond, 351 N E.2d 214, 4 Mass. 
App 828 

N.Y.—Application of Unier, 447 N.Y.S2d 230, 112 
Misc.2d 491 

§ 161. Credits 

page 319 

64.- Tex.—Tharp v BlackweU, GvApp., 570 S.W.2d 
154. 

Prior to ward’s death 

Wash —Matter of Guardianship of Heath’s Estate, 632 
P.2d 908, 30 WBsh.App. 115 

§ 162. Compensation 

page 320 

81. Gaw—McDow v. Corley, 269 S.E2d 38. 154 Ga. 
App. 575. 

page 321 

84. Emotioiial needs 

III.—Matter of Donnelly's Estate, 445 N.E2d 49, 67 
lll.Dec. 757, 111 lli.App.3d 1035, affd., remd. 455 
N.E2d 88, 74 lll.Dec. 58, 98 Ill.2d 24. 

page 322 

13. Fla.—Gamse v. Touby. App., 382 Sa2d 115. 
page 323 

18. N.Y.-In re Denberg’s Estate, 388 N.Y.S.2d 308, 
54 A D.2d 866. 


GUARDIAN & WARD § 182 

Pag* 366 


§ 163. — Waiver or Forfeiture 

page 325 

48. Mass.—Moran v. Desmond, 351 N E.2d 214, 4 
Mas8.App 828. 

§ 164. Costs and Expenses 

page 326 

64. Mass—Moran v. Desmond, 351 N.E2d 214, 4 
Mass.App 828. 

Indlgeat ward 

N.H—In re Guardianship of Richard A, 471 A.2d 
1169, 124 NH 474 

page 327 

80. Neb.—CJ,S. cited in In re Guardianship of Brem¬ 
er, 307 N.W 2d 504, 509, 209 Neb. 267 
Allowance held proper 

Cal.—Guardianship of Estate of Slakmon, 147 CaLRptr. 
777, 83 C.A.3d 224 

Sua sponte award not authorized 
N.Y.—Matter of Estata of hitchin, 3 Dept., 484 N.Y. 
S.2d 162, 106 A.D.2d 730. 

Fees denied 

Or.—^Matter of Guardianship of Messner, 564 P.2d 
1088, 29 Or App. 661. 

§ 165. Operation and Effect 

page 329 

13. Neb —CJfJS. cited in In re Guardianship of Brem¬ 
er. 307 N.W 2d 504, 508, 209 Neb. 267. 

§ 166. Opening and Modifying or 
Vacating Settlement 

page 334 

66. Mass.-Lowinger v. Herlihy. 472 N.E2d 676, 19 
Mass.App. 935. 

79. Tex.—In re Rasco, Gv.App., 552 S.W.2d 557. 

§ 168. — Pleadings and Evidence 

page 336 

16. Neb.—In re Guardianship of Bremer, 307 N.W.2d 
504, 209 Neb. 267. 

§ 171. -Actions between Guard¬ 

ian and Ward or Their Per¬ 
sonal Representatives 

page 341 

85. Tex—Tharp v. Blackwell, Gv.App., 570 S.W.2d 
154. 

§ 172. -Actions by Guardian or 

Personal Representative 
Against Third Persons 

page 342 

93. IIL—Mastroianni v. Curtis. 397 N.E2d 56. 33 
ni.Dec. 723, 78 lll.App.3d 97. 

Mo.-Mueller v. Mueller, App.. 634 S.W.2d 578. 

95. DiTorce not necessary action witUa atat- 
nte 

N C—Freeman v. Freeman, 237 S.E2d 857, 34 N.C 
App. 301. 

page 346 

60. Hospital and medical expenses 

Tex.—Farley v. M M Cattle Co., Gv.App., 549 S.W.2d 
453, err. ref. no rev. err. 

However, it has been held that the 
right of action resides in the injured 
party and not in the guardian or repre¬ 
sentative."^ 


62.5. Ala.—Emerson v Southern Ry. Co., 404 So.2d 
576. 

§ 174. -Actions by Third Per¬ 

sons Against Guardian or 
Ward 

page 348 

93. Neb.-nAlbert v. Stueber. 275 N.W.2d 612, 202 
Neb. 408. 

N.Y.—Matter of Fnedgood'i Esute, 444 N.Y.S.2d 538, 
111 Misc.2d 612. 

4. Pa.—^Thompson Coal Co. v. Pike Coal Co, 412 
A.2d 466, 488 Pa. 198. 

page 349 

7. Mo.—Esute of Livingston, App., 627 S.W.2d 673. 

§ 175. Defenses, Set-off, and Coun¬ 
terclaim 

page 350 

25. Mo.—U.S. Fidelity ft Guaranty Ca v. Safeco Ins. 
Co. of America, 522 SW.2d 809, a|^. after re¬ 
mand. App.. SSS S.W 2d 848. 

§ 176. Jurisdiction and Venue 

page 351 

48. Tex—Texas Emp Ins Aas'n v Williams, Civ. 
App.. 522 S.W.2d 549, err. ref no rev. err. 

Estoppel to assert lack of Jurisdiction 
N.M.—Matter of Guerra's Esute. App., 633 P 2d 716. 
96 N.M. 608. 

page 352 

64. Profision for oonseiTators 

N.M.—SanU Fe Nat. Bank v Galt, App., 607 P.2d 649, 
94 NM. 111. 

65. Me.—Penobscot Area Housing Development 
Corp. v. Gty of Brewer, 434 A.2d 14. 32 A.LR. 
4th 1002. 

N.M.-Sanu Fe Nat. Bank v Gah. App., 607 P 2d 649, 
94 N.M. 111. 

§ 177. Time to sue, limitations, and 
laches 

page 354 

81. Termination of gnardianahip 

Fla.—In re Zaloudek's EsUte, App. 4 Dist., 407 So.2d 
317. 

§ 178. Parties 

page 358 

61. Tex.—Texas Emp. Ins. Ass'n v. Williams, Gv. 
Appb, 522 S.W,2d 549, err. ref. no rev. err. 

§ 179. — Necessary or Proper 
Parties 

page 360 

96. Fla.—CJ jS. eited la Community Fed. Sav. ft 
Loan V. Wright. 452 So.2d 638, 641. 

§ 181. Pleading 

page 362 

40, Fla.-In re Zaloudek’s Esute, App. 4 Dist., 407 
Sa2d 317. 

Ma-4EsUte of Livingston, App., 627 S.W.2d 673. 

§ 182. Evidence 

page366 

6. Fto.—Beck V. Beck, App., 383 Sa2d 268. 

21. Ga.—Leigh v. Fears, 244 S.E2d 616, 145 Ga.App. 
644. 
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Pag* 366 

Neb.—In re Ouardiuiihip of Bremer, 307 N.W.2d 504, 
209 Neb. 267 

Failwc to rant premiies 

Mo.—In re Zeppenfeld's Estate, App, 593 S W.2d 890. 

pige 367 

26. Ma—In re Zeppenfeld’s Estate, App.. 593 S W 2d 
890. 

§ 183. IMal 

Mo.—State ex rel. Paden v Carrel, App., 597 
S.W.2d 167. 

§ 184. Judgment and Execution 

page 368 

44. Okl.—Matter of Delaney, 617 P.2d 886. 

60. Ma—Estate of Livingston, App., 627 S.W.2d 673. 

page 369 

77. Ma—Estate of Livingston, App., 627 S.W.2d 673. 

§ 185. Costs 

page 370 

L Attorney's fees 

Ma—In re Zeppenfeld’s Estate, App., 593 S.W.2d 890. 
Tex.—Gordon v. Terrence, App. 14 Dist., 633 S.W.2d 
649. 

§ 187. Powers of Foreign Guardians 

page 371 

11. Jurladiction 

Old.—PfDtenhauer v. Hunter, 536 P.2d 923 

§ 188. — Custody of Ward 

page 372 

15. Kan.—Johnson v. Melback, 612 P.2d 188, 5 Kan. 
App.2d 69. 

16. Wash.—In re Saucido’s Marriage, 538 P.2d 1219, 
85 Wash.2d 653. 

19. Mo.—Garrison v. Jones. 557 S.W.2d 247. 

S 191. — Action! and Defense! in 
Behalf of Ward 

page 377 

96. U.S.—Genesoa Inc. v. Cone Mills Corp., C.A. 
N.C. 604 F.2d 281. 

§ 197. In Generai 

page 387 

36, m.—People For Use ci First Nat. Bank of Spring- 
field V. Illinois Nat. Ins. Ca, 358 N.E2d 99, 3 
IU.Dea 99, 44 Ill.App.3d 269. 

Wish.—Matter of Guardianship of Davison, 642 P.2d 
1259, 31 Wash.App. 48a 

§ 198. Breach or Fulfillment of 
Conditions 

page 388 

50. NJ.—Fengya v. Fengya, 383 A.2d 117a 156 NJ. 
Super. 340. 

§ 199. -Duration of Liability 

and Time of Breach; Suc¬ 
cessive Bonds 

page 393 

28. Tex.—Gabriel v. Sndl, av.App.. 613 S.W.2d 810. 


§ 205. Conclusiveness of Judgments, 
Reports, and Settlements 

page 405 

85. Neb.—Guardianship of Petersen v Universal 
Surety Co.. 277 N W.2d 428, 203 Neb 42 

§ 207. Discharge of Sureties 

page 409 

42. N J —Fengya v. Fengya. 383 A 2d 1170, 156 N J 
Super 340 

page 411 

72. Tex —Gabnel v Snell, Civ App, 613 S W 2d 810 

§ 210. Amount of Liability 

page 417 

78. Neb.—McGreevy v Bremers, 288 N.W.2d 490, 
205 Neb 554. 

§ 213. Actions in General 

page 422 

42. Tex.—Tharp v. Blackwell, Civ.App.. 570 S.W 2d 
154 

§ 214. Conditions Precedent 

page 424 

73. Tex.—Stevenson v. Tice, Civ App, 593 SW2d 
794. 

f page 425 

86. Neb.—Guardianship of Petersen v Universal 
Surety Co.. 277 N.W.2d 428, 203 Neb. 42. 

87. Neb.—Guardiaruhip of Petersen v Universal 
Surety Co., 277 N.W.2d 428, 203 Neb. 42. 

§ 216. Time to Sue, Limitations, and 
Laches 

page 429 

44, Tex.—U.S. Fiddity & Guaranty Co v Harper, 
Gv.App., 561 S.W.2d 63a 

49. N.C.—State ex ret Duckett v. Pettee, 273 S.E2d 
317, 50 N.CApp. 119. 

§ 217. Parties 

page 434 

38. Mo.—Sample's EsUte v. Travelers Indem. Co., 
603 S.W.2d 942. 

§ 218. Pleading 

page 437 

83. Ga.— ^Firrt Nat. Bank of Chattooga County v. 
Rapides Bank ft Trust Ca, 244 S.E2d 51, 145 
Ga.App. 514. 

§ 222. Trial, Judgment, and Costs 

page 444 

15. NJ.—Fengya v. Fengya, 383 A.2d 117a 156 N.J. 
Super. 340. 

GUESS. 

page 446 

2. Ma—CJIS. died In Crigui v. Lobbey, Mo.. 537 
EWJd 193, 199. 

GUILTY. 

page 448 

32. N.C.—CJJS. cited ia In re Perales, N.C., 250 
EE.2d 89a 922, 296 N.C. 109. 


GUMBO 


page 449 

49. Similarly defined 

••Gumbo" IS a type of soil that becomes very sticky 

and hard to walk in when wet and muddy 

Mo —Greer v Department of Liquor Control, Mo Add 
592 SW 2d 188, 191 

HABEAS CORPUS 

§ 2. Definitions, Origin, and Histoiy 
page 459 

I. Mont—CJ.S. cited in In re Hart, 583 P2d 411, 
412. 178 Mont. 235. 

page 460 

10. U.S —Stone v Powell, Cal, 96 S.Ct 3037, 428 
U S 465, 49 L Ed 2d 1067, on remand, C.A , 539 
F 2d 693, reh. den 97 S.Ct. 197, 429 U.S. 874, 50 
LEd2d 158 

II. U.S—CJA quoted at length in Littles v De 
Francis, DC.Ga.. 517 FSupp 1137, 1138. 

§ 3. Nature of Remedy 
page 461 

19. U S.—Dillon V Downes, D.C Va , 401 F.Supp. 
1240 

Alaska—Adams v Ross, 551 P.2d 948 

Ga.—McClure v Hopper, 214 S E 2d 503, 234 Ga. 45. 

Ill —Groshong ex rel. Tisdel v. Campbell, 333 N.E2d 
628, 31 lll.App 3d 71 

Wash.—Hyslad v. Rhay. 533 P 2d 409, 12 Wash App. 
872. 

20. Wis.—State ex rel Kome v. Wolke, 255 N.W.2d 
446, 79 Wis 2d 22. 

page 462 

24. Anx.—Smart v. Cantor, 574 P.2d 27, 117 Anz. 
539 

25. Iowa—McCalester v. Hillcrest Services to Chil¬ 
dren and Youth, 232 N.W.2d 1—Jensen ex rel 
Jensen v. Creason. 264 N.W.2d 735. 

Wis.—State ex rel, Memmel v Mundy, 249 NW.2d 
573, 75 Wis 2d 276. 

28. La.—State ex rel Clark v. MaruHo. 352 So.2d 
223 

Suit not habeas corpus proceeding 

US.—Project Release v Prevost, D.CNY, 463 
F.Supp. 1033. 

34w US—Keener v Ridenour, C A Ohio, 594 F 2d 
581. 

Okl.—Waldmann v. Wakimann, App., 567 P.2d 532. 

page 463 

35. U.S.—Durham v. Blankenship, D.CVa., 461 
F.Supp. 492, dism. CA.. 609 F.2d 506. 

36. Cola—People v. Pitcher, 557 P.2d 395, 192 Cola 
195 

§ 4. Constitutionai and Statutory 
Provisions in General 

page 464 

41 Ga.—Reed v. Hopper. 219 S.E2d 409. 235 Ga. 
298 

Ky.—Moore v. Dawson. 531 EW.2d 259. 

44. Ga.-Maddox v. Seay, 266 S.E2d 904, 243 Ga. 
793. 

Kan.—Beebe v. Chavez. 602 P.2d 1279. 226 Kan. 591. 

Nev.—Sheriff, Clark County v. Martinez. 574 P.2d 281, 
94 Nev. 63—Gary v. SherifT. Clark County. 605 
P.2d 212. 96 Nev. 78. 

Particiilar proviatoos 

(4) Nev.—Konstantinidis v. ShenfT, Oark County, 

607 P.2d 584, 96 Nev. 285. 
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page 465 

46. Ala.—Rayburn v State, 366 So.2d 708 
Dd —Delaware Slate Bar Ass’n v Alexander, 386 A.2d 
6S2. 12 A.LR4th 637, app dism, cert den. 99 
S Ct. 65. 439 U S. 808, 58 L.Ed 2d 100, reh. den 99 
S.Ct. 469, 439 U.S. 973, 58 L.Ed 2d 433 
Mich.—Walls v Director of Institutional Services Maxie 
Boy’s Training School, 269 N W 2d 599, 84 Mich. 
App. 355. 

48. W.Va.—State ex rel. Ridenour v Leverette, 271 
S.E.2d 612, 165 W.Va. 770. 

liberal constmction 

Wis—State ex rel. Wohlfahrt v. Bodette, App, 289 

N. W.2d 366, 95 Ww 2d 130 

51. Mich —Walls V Director of Institutional Services 
Maxie Boy's Training School, 269 N.W.2d 599, 84 
^ichApp 355 

Nev—Kinsey v. ShenfT, Carle County, 584 P.2d 158, 

* 94 Nev. 596. 

51 Miss—Keller v Romero. 303 So.2d 481. 

Miss—Nelson v Tullos, 323 So.2d 539. 

§ 5. Restrictions on Suspension of 
Writ 

page 466 

55. Not siupended 

US—Swain v Pressley. Dist.Col., 97 S.Ct 1224, 430 

U.S. 372. 51 L.Ed.2d 411 
59. Old—Spitznas v. State. Cr. 648 P.2d 1271. 

65. Gaoae not violated 
U.S.—Kanaiola v. Cviletti, CAKy, 630 F.2d 472, 
cert. den. 101 S.C. 1390, 450 U.S. 930, 67 L Ed 2d 
363. 

57. Tex.—Ex parte Campbell. Cr.. 565 S.W.2d 942. 
68. Mo.—CJS. quoted In Wiglesworth v. Wynck, 
531 S-W 2d 713, 717. 

page 467 

71. U.S.—Games v. Ricketts. C A.Ga., 554 F.2d 1346 
Nev.—Gary v. Sheriff, Clark County, 605 P.2d 212, 96 
Nev. 78. 

75. Ga.—Reed v. Hopper, 219 S.E2d 409, 235 Ga. 
298. 

Iowa—McElhaney v. Auger, 238 N.W.2d 797. 

Nev —Orego v. ShenfT, Qark County, 574 P.2d 275,94 
Nev 48 

77. Iowa—McElhaney v Auger, 238 NW2d 797. 
Mo—Wi^esworth v. Wyrick. 531 S.W 2d 713. 

Or—Atkeson v. Cupp, 680 P.2d 722, 68 OrApp. 196, 
review den. 685 P 2d 997, 297 Or 546. 

81. U S.—Davis v. Adult Parole Authonty, C A Ohio, 
610 F2d 410, on remand, D.C., 512 F.Supp. 533. 

§ 6. General Purpose and Use of 
Writ 

page 468 

89. U.S.-Chrter v Hardy. CA.Tex., 526 F.2d 314, 
reh. den. 528 F.2d 928, cert. den. 97 S.Q. 108, 429 

U. S 838, SO L.Ed.2d 105—Nguyen Da Yen v. 
Kiannger, C.A.aL, 528 F.2d 1194, on remand 70 
FJLD. 656, app. dism. C.A., 602 F.2d 925—Arias 

V. Rogers, CA.1U., 676 F.2d 1139. 

Ariz.—Smart v. Cantor. 574 P.2d 27. 117 Arlz. 539 
Cola—Ryan v. Cronin, 553 P.2d 754, 191 Cola 487 
Ind.—Pruitt v. Joiner, 395 N.E2d 276, 182 Ind.App. 
218. 

NJ.—State v. Perwin, 342 A.2d 178, 67 NJ. 594. 
N.C.—Matter of Imprisonment of Stevens, 221 S.E2d 
839, 28 N.CApp. 471. 

Ohio-ln re Smith. 364 N.E2d 17, 50 Ohio St.2d 192,4 

O. 0.3d 382. 

page 469 

90. Cal.—In re Brindle, 154 Cal.Rptr. 563, 91 CA.3d 
660. 

Conn.—Garamelia v. Browndl, 399 A.2d 843, 35 Conn. 
Sup. 117. 


91. Wash.—Hystad v. Rhay. 533 P.2d 409, 12 Wash. 
App 872. 

92. U.S.—Austin v Armstrong, D.C.Nev., 473 
F.Supp. 1114. 

94. Conn.—State v. Kyles, 363 A.2d 97. 169 Conn. 
438. 

Ky—Moore v Dawson. 531 SW.2d 259. 

N.Y.—People ex rel. Dudley v West. 386 N Y.S 2d 555. 
87 Misc.2d 967. 

Priority 

Kan^olly v Avery. 556 P2d 449, 220 Kan 692. 

page 470 

96. N.C.—CJI.S. quoted in Matter of Imprisonment 
of Stevens, N C. 221 S.E.2d 839. 840. 28 N.C. 
App. 471. 

2. U.S—Bounds v. Smith, NC. 97 S.Q. 1491, 430 
U.S. 817, 52 L.Ed.2d 72. 

page 472 

13. U.S —Frazier v. Harrison, D.C.Tenn.. 537 
F.Supp. 17, affd. C.A.. 698 F 2d 1219. 

14. Kan—CJ.S. cited In Foster v. Mayruud, 565 

P.2d 285, 290, 222 Kan. 506. 

Mont—CJ.S. dted In Stubben v. Flathead County 
Dept of Public Welfare, 5S6 P.2d 904, 90S. 171 
Mont. 111. 

NJ—Shaw v Hatrak, 396 A 2d 1147, 164 NJ.Super. 
414 

15. U.S —Wilwording v. Swenson, C.A.Mo. 502 F 2d 
844, certioran denied 95 SO. 835, 420 U.S. 912, 
42 LEd’2d 843, on remand, D.C. 405 FSupp. 
447 

Kan —CJ.S. dted in Foster v. Maynard, 565 P 2d 285, 
290, 222 Kan. 506 

W.Va—Rhodes v. Leverette. 239 S.E.2d 136. 160 
WVa 781. 

16. U S —Wilwording v Swenson, C.A.Ma, 502 F.2d 
844, certiorari denied 95 S.Q. 835, 420 U.S. 912, 
42 L.Ed.2d 843, oi) remand, DC., 405 F.Supp. 
447. 

§ 7. -Uses Other than Release 

from Custody or Imprison¬ 
ment 


18. U.S.—Pierre v. U.S. CA Fla., 525 F.2d 933. 
Ind—Moore v Smith, 390 N.E2d 1052, 181 IndApp. 
81—CJJS. cited in Pruitt v. Joiner, 395 N.E2d 
276, 278, 182 Ind.App. 218. 

Iowa—CJ.S. dted in In Interest of Meek. Iowa, 236 
N.W.2d 284, 288. 

Mass.—Petition of Stewart, 411 N.E2d 177, 381 Mass. 
777. 


page 473 

19. U.S.—Pierre v. U.S., C.A.F]a.. 525 F.2d 933. 
Cola—Moore v. Ricketts. 654 P.2d 837. 

Eitenaloo of writ beyond historical role not 

intended 

Orr-Rose v. Cupp, 542 P.2d 925, 23 Or.App 355. 

20. U.S.—U.S. V. Crawford, D.C.Tcnn., 477 ESupp. 
266. 

Ind.-Dunn v. Jenkins. 377 N.E2d 868. 268 Ind. 478. 

21. Ala.-£x parte MUler, Cr.. 310 Sa2d 890, 54 
Ala.App. 590. 

N.Y.—People ex rd Oand v. Henderson, 380 N.Y.S.2d 
191, 51 A.D.2d 888—People ex rel. Malinowski v. 
Casscles. 385 N.Y.S.2d 64a S3 A.D.2d 954—Peo¬ 
ple ex rd. World v. Jones, 453 N.Y.S.2d 6a 88 
A.D.2d 1096—People ex rel. OriRm v. LeFevre, 
454 N.Y.S.2d 3a 89 A.D.2d 676. 

Tenn.—Solomon v. &ate, Cr., 529 S.W.2d 743. 

page 474 

24^ La.—State v. Passman, 345 Sa2d 874. 

25. U.S.—Cleveland v. Ciocone, C.A.'Mo., 517 F.2d 
1082. 

Parson v. Keve, D.CDd.. 413 F.Supp. 111. 
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Page 478 

CoBversion of criminal commitment to dtil ato- 
tua 

N Y.—People ex rel. Ardito v. Trujilto. 441 N.Y.S.2d 
348, 109 Misc.2d 1009, app. dism. 451 N.YS.2d 
843, 88 A.D 2d 1002. 

26. U.S.-Johnson v. Wright. C.A.Ga.. 509 F.2d 828. 

Fla.—Thompson v. Wainwright, App., 328 Sa2d 487. 

page 475 

32. Ala.—Fidding v. State, Cr.App., 409 Sa2d 964. 

Fla.—Thompson v. Wainwright, App., 328 Sa2d 487. 

34. Ala.—Watkins v. State, Cr.App., 409 Sa2d 901. 

38. Ob —York v. Jarvis. 286 S.E2d 296, 248 Ga. 774. 

Utah-nJones v Smith. SSO P.2d 194. 

page 476 

39. Neb.-Sclileuter v. McOiiston, 277 N.W.2d 667, 
203 Neb. 101. 

Nev —Director, Nevada Dept, of Prisons v. Arndt, 640 
P2d 1318, 98 Nev. 84 

40. Serricemen’a reeallstment bonnaea 

U.S.—Caola v. U.S., D.CConn., 404 F.Supp. 1101. 

43. U.S.-Cnvatt v. Thomas, D.CWis., 399 FSupp. 
956 

44. Fines 

(1) Ga.—Bunn v. Burden. 228 S.E2d 83a 237 Oa. 

439. 

47. Cal.—In re Bnndle. 1S4 Cal.Rptr. 563. 91 C A.3d 

66a 

51. Advisory opinion 

(2) Other statements. 

Wash.—Proll v. Moms, 534 P.2d 569, 85 Wa8h.2d 274 

53. U.S.—Mizell V. Attorney General of State of 
N.Y, CAN Y, 586 F.2d 942, cert. den. 99 S.Ct. 
1519, 440 U.S. 967, 59 LEd.2d 783. 

§ 8. Necessity and Effectiveness of 
Writ 

page 477 

57. U.S.—Cornell v. State of Md.. D.CMd., 396 
F.Supp. 1092—HaU v. State of Ohio, D.C.Ohio, 
535 ESupp 1121. 

Iowa—In Interest of Meek. 236 N.W.2d 284. 

61. U.S.—Harrison v. State of Ind., CA.Ind., 597 
F.2d 115. 

Albano v. Anderson, D.CPa., 472 F.Supp. 931— 
Cotner v State of Okl., D.C.Okl, 527 ESupp. 47a 

Iowa—CJJSL quoted In In Interest of Meek, 236 
N.W.2d 284, 289. 

Minn.—Kelsey v. State ex rd. McManus, 244 N.W.2d 
53, 309 Minn. 560. 

N.Y.—People ex rel. Collier v. Superintendent, Green 
Haven Correctioiial Facility, 421 N.YE2d 123, 72 
A.D.2d 612. 

Wash.-McRae v. State, 559 P.2d 563, 88 Wash.2d 307. 

62. U.S.—Tyler v. Wyrick. CA.Mo., 540 F.2d 921. 

Bryan v. Quinlan. DC.N.Y.. 528 F.Supp. 930. 

Goacarrent aaitences 

(3) Allegation that grand jury illegally constituted 

escapes pale of concurrent sentence doctrine. 

U.S.—Dennis v. Hopper, CA.Oa., 548 F.2d 589. 

No bearing on iacaroeratlon 

Fla.—Cash v. Smith, App. 1 Dist.. 465 Sa2d 1294. 

page 478 

65. U.S.—Hdton V. U.S., D.CGa., 532 F.Supp. 813. 

66. U.E-Lane v. Williams, IS.. 102 S.Ct. 1322, 455 
U.S. 624, 71 LEd.2d 508. 

Malloy v. Purvis, CAAla.. 681 E2d 73a cert, 
den. 103 S.O. 1527, 460 U.S. 1071. 75 L.Ed.2d 
949. 

Russ v. Israel, D.C.Wis., 531 F.Supp. 490. 

Fla.—Cowick v. Wainwright, App.. 394 Sa2d 1109. 

Iowa—In Interest of Meek, 236 N.W.2d 284. 

Mont.—Quigg V. Cnst, 580 P.2d 921. 177 Mont. 134. 

Utah—Spain v. Stewart, 639 P.2d 166. 
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Page 478 

Not moot 

U.S.—Gilroy v. Ferro, DCN.Y., 534 F.Supp 326 
U.S.—Une v Williams. III., 102 S.Ct 1322, 455 
U.S 624, 71 L Ed 2d 508 
US. ex rel. Gnindset v Franzen. C.A III, 675 
F.2d 87a 

U S.—Clay V. Director, Juvenile Division Dept of Cor¬ 
rections, DCIII, 510 FSupp 566—Lesbian/Gay 
Fieedom Day Committee, Inc v U.S I N S, D C. 
Cal.. 541 F.Supp. 569, affd CA, 714 F2d 1470 
Ga.-Bfeland v Smith. 279 SE2d 204, 247 Ga. 690. 
Me—Boutot v. State. 380 A.2d 195. 

Tex—Ex parte Claric, Cr App., 588 S W.2d 898 

§ 9. -Expiration of Sentence 

page 479 

74. U.S.—Pinnell v. authron, CAArlt., 540 F.2d 
938. 

Pendency of motion to purge 

Tex —Ex parte Moore, Civ App., 567 S W 2d 523. 

§ 10. Discretion of Court 

page 480 

78. U.S.—Pierre v, Thompson, C.A Wash., 666 F 2d 
424. 

R.I.—CJjS. cited in State v Berbenan, 374 A.2d 778, 
780, 118 R.I. 413, app. after remand 411 A 2d 308, 
122 R.1 693 

§11. Existence and Exhaustion of 
Other Remedies 

81. US-Qualls V. Shaw, CATex., 53S F2d 318 
Fla.—Hargrave v. Wainwnght, 388 Sa2d 1021 

Hardy v. Greadington, App., 405 So.2d 768. 
Kaa.—Beaver v. ChafTee, 579 P.2d 1217, 2 iCan.App.2d 
364 

Ma—B. M. P V. G H P., App. 612 SW2d 843 
Nev,—Qranford v. SherifT, Lander County, 539 P2d 
1215, 91 Nev. 551. 

NY.—People ex rel. Davis v Arnette, 393 N.Y.S2d 
577, 57 AD.2d 562, affd. 379 N.E.2d 157, 44 

N. Y2d 877. 407 N.Y.S.2d 629. 

Ohio—In re Hunt, 348 N.E 2d 727, 46 Ohio St.2d 378, 
75 0.0.2d 450. 

Tenit.—State ex r^. Bodkins v. Cook, App., 633 S.W 2d 
477. 

page 481 

82. U S.—Porter y. Richardson, D.CCanal Zone, 403 
F.Supp. 663. ' 

Fla.—State v Hill, 313 So.2d 766. 

Ma—Wiglesworth v. Wyrick, 531 S.W.2d 713. 

N.Y.—People ex rel. Cordero v. Metz, 397 N.YS.2d 
424, 58 A D.2d 938. 

N.D.—Smith v. State, 236 N.W.2d 632. 

Ohio—In n Smith, 364 N.E2d 17. 50 Ohio St.2d 192, 4 

O. 0.3d 382. 

Tex.—Ex parte Groves, Crj\pp., 571 SW.2d 888. 

83. U.S.—Wounded Knee v Andeia. D.C.S D., 416 
F.Supp. 1236. 

Nev.—Hardin v. Griffin. 646 P.2d 1216, 98 Nev, 302. 
N.Y.—^People ex rel. Cender v. Henderson, 378 N.Y. 
S.2d 205, 51 A.D.2d 683. 

Mandamus 

(1) Ga.—Forhes v. Ricketts. 216 S.E2d 82. 234 Ga. 
316. 

page 482 

87. N.Y.—^Ricky Ralph M. v. Onodaga County Dept, 
of Social Senncea, 436 N.E2d 491, 56 N.Y.2d 77, 
451 N.Y.S.2d 41 

Dlmiasal not reipiired where right to other 
relief in interests of justtoe 
Conn.—Gaines v. Manson. 481 A.2d 1084, 194 Conn. 
510. 

89. U.S —Rowell v. Ocsterle, C.A.FIa, 626 F.2d 437. 
Harris v. MacDonald. D.C.IIl., 532 FSupp. 36. 


Fla —Brown v State, App. 375 So 2d 66 
NY—Application of Siveke, 441 N.Y.S2d 631, MO 
Misc 2d 4 

90. U S.—U S ex rel. Caruso v U S. Bd of Parole, 
C A NJ, 570 F.2d 1150, cert den 98 S Ct 2249, 
436 US 911. 56 LEd 2d 411 

Sargis V US Bd. of Parole. DC Mo, 391 
FSupp 362 

N D —Bushaw v. Havener. 247 N W.2d 62 

91. U S —Necklace v. Tnbnl Court of Three Affil¬ 
iated Tribes of Fori Benhold Reservation, C A 
N D, 554 F.2d 845 

Ohio—Roden v Hubbard, 417 NE2d 1255, 65 Ohio 
St 2d 37. 19 0.0 3d 228. 

92. U S —Mason v. Ciccone. C.A Mo, S31 F 2d 867 

page 483 

93. US—Brown v. Carlson, DC.Wis., 431 FSupp 
755 

94. US—Brown v. Carlson. DC Win.. 431 FSupp 
755 

Anz.—Pickett v Boykin. 576 P2d 120, 118 Ariz 261 
N Y —People ex rel Greene v. La Vallee, 393 N Y S 2d 
812, 57 AD.2d 675—^People cx rel. Holmes v 
Smith. 403 N.YS2d 162, 61 A.D 2d 1128, app 
dism 377 NE2d 746, 44 N.Y-2d 807, 406 N.Y 
S 2d 293‘ 

95. U.S—Brown v Carlson, D.CWis, 431 FSupp. 
755. 

98. U.S—Wells v Philbrick. DC.SD, 486 FSupp. 
807 

1. U S —Clonce v Presley. C A.OkI. 640 F 2d 271— 

Kyle V Hanberry, CAGa, 677 F2d 1386. 

Jones V. Watkins, DCGa, 422 FSupp 1268. 
Ala —Watkins v State, Cr.App. 409 So 2d 901 
Cal.—Frias v. Superior Court for San Joaquin County, 
l24ai.Rptr. 616, 51 CA.3d 919 
Kan.—State v. Dunnan, 573 P 2d 1068, 223 Kan. 428. 
N.C—CJJS. quoted in Hoffman v Edwards, 269 
S.E2d 311, 314, 48 NCApp. 559 
Pa—Com ex rel Lindsley v Robinson, 372 A.2d 1258, 
30 Pa.Cmwlth. 96 

R.I.—State v. Berbenan, 374 A 2d 778, 118 RI. 413, 
app after remand 411 A 2d 308, 122 R.l 693 
Utah—Ziegler v Miliken, 583 P 2d 1175. 

Exhaustion of remedies shown 
U.S—Wounded Knee v Andcra, DCSD.. 416 
F.Supp. 1236 

page 484 

2. U.S.—Adkins v U S Navy, D.C Tex , 507 F Supp. 

891. 

Or.—Penrod v. Cupp. 567 P2d 563, 30 Or.App. 371, 
affd. 581 P.2d 934. 283 Or. 21. 

Simultaneous pursuit of civil action permissible 
U.S.—Williams v. Ward, CA N.Y., 556 F.2d 1143, cert, 
dism. 98 SQ. 469, 434 U.S. 944. 54 LEd.2d 323 

3. U.S—U.S. ex rel. Sanders v. Arnold, C.A.Pa, .535 

F 2d 848—Stevie v. Sava, CA N.Y.. 678 F 2d 401, 
cert. gr. 103 S.Ct. 1249—Bradshaw v Carlson, 
C A Pa, 682 F.2d 105a 

Olsen V. U.S., D.C.Minn., 390 F.Supp. 1264, app 
dism. 521 F.2d 1404, cert. den. 96 S.Q 86a 423 
U.S. 1075, 47 L.Ed.2d 86—Talenco v Warden, 
U.S. Penitentiary, D.CPa., 391 F.Supp. 193—Kai¬ 
ser V. SecreUry of the Navy, D.C Cola, 542 
F.Supp 1263. 

Cal.—In re Thompson, 125 Cal.Rptr. 261, 52 CA.3d 
780—In re Muszaiski, 125 Cal.Rptr. 286, 52 
Cj\.3d 50a-In re Reed. 126 ai.RiUr. 524. 54 
C.A.3d 1030, mod. on oth. grds, neh. den. 128 
Cnl.Rptr. 829, 54 C.A.3d 103a 
Fla.—Comer v. Florida Parole and Probation Commis¬ 
sion, App. 388 Sa2d 1341. 

Kan—Highman v. Marquez, 613 P2d 394, S Kan. 
App2d ISB. 

N.Y.—Byers v. Kirby, 412 N.Y.S.2d 661. 67 A.D.2d 
727. 

Pa.—Com. V. Maute. 397 A.2d 826 263 Pa Super. 220. 
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5. U S—Montgomery v Rum.sfeld, CA.Cal., 572 

F2d 250 

Cal—In rc Davis, 158 Cal Rptr 384, 599 P,2d 690, 25 
C 3d 384 

6. US —Bradshaw v Carlson. CA Pa, 682 F.2d 

lOSO 

Cravalt v Thomas, D C Wis , 399 F Supp 956 

Prisoner paroled 

U.S —Orr V Gunnell. D C Conn . 564 F Supp 792. 

8. U S.—Schofs V Warden, FCl. Lexington, D.C Ky, 

509 F Supp 78. 

§12. -Trial of Origfinal Pro¬ 

ceeding 

9. Ala —C.J,S. cited in Watkins v State, Cr.App, 

409 So 2d 901, 902 

N Y —People ex rel Cordero v. Metz, 397 N.Y.S.2d 
424. 58 A D 2d 938—People ex rel. Greenwaldt v 
Infante. 449 N Y S 2d 346, 87 A D 2d 904. 
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12. Tex —Ex parte Groves, Cr App, 571 S W 2d 888 
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20. U.S.—Apple V. Greer. C A N.J . 554 F 2d 105 

22. Cal.—In re Dexter. 160 Cal Rptr 118, 603 P2d 
35. 25 C3d 921 

§ 13. -Appeal, Writ of Error, or 

Review 

23. U S —Dillon v Downes, D.C.Va., 401 F Supp 
1240 

Ala.—Fields V State. Cr App . 407 So.2d 186 
Cal—In re Garcia. 136 Cal Rptr 461, 67 CA3d 60 
Colo.—Ryan v Cronin, 553 P.2d 7H 191 Colo 487 
Conn —McClain v Munson. 439 A 2d 430, 183 Conn. 
418 

Flu.—Stale ex rel Budness v. Conness, App, 341 So.2d 
1007 

Ga.—Com v Hopper, 257 SE.2d 533, 244 Ga 28. 
Minn —Kelsey v. Stale, 283 N W 2d 892. 

Mont —Stale cx rel. Bretz v Sheriff of Lewis and Clark 
County, 539 P.2d 1191, 167 Mont. 363-CJA 
quoted at Length In Bretz v. Crist, 585 P2d 1083, 
1084, 178 Mont 465. 

N.Y.—People ex rel Greene v. La Vallro, 393 N.Y.S 2d 
812, 57 A D 2d 675—People cx rel. Greenwaldt v 
Infante, 449 N Y S 2d 346, 87 A.D.2d 904—People 
ex rel. World v. Jones, 453 N.Y S 2d 60. 88 A.D 2d 
1096 

Ohio—In rc Singer. 341 N E 2d 849. 45 Ohio St.2d 130, 
74 0.0 2d 253. 

Okl —In re Sanders. Cr., 568 P 2d 331 
Or.—Tice v. Cupp. 544 P2d 605, 24 Or.App. 127. 
Utah—Granato v Salt Lake County Grand Jury, 557 
P 2d 750. 
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25. NY —People ex rel Pina v. Casscles, 375 NY 
S 2d 635, so A.D.2d 805—People ex rd. Gnffin v. 
LeFcvre, 454 N.YS.2d 30. 89 A.D.2d 676 

Tex.—Ex parte Mayes, Cr., 538 S.W 2d 637. 

Goddard v. State, App 9 Dist., 626 S.W.2d 145, 
review refused. 

26. Tenn.—Daugherty v. Sims, Cr., 524 S.W.2d 503. 

27. U.S.—U.S. v. Hudson. C.A.S.D., 667 F.2d 767— 
Martin-Trigona v ShifT. C A Conn, 702 F 2d 380 

Z8, U.S —Wilson V. Marshall. D.C Ohio, 532 F.Supp. 
936 

ai.—In re Juarez, 125 Cal Rptr. 532, S3 C.A.3d 64. 
Ga.—Lewis v. Font, 286 SE 2d 716 248 Ga. 820. 
N.Y.—People ex rel. Steinberg v Supenntendent, Green 
Haven Correctional Facility, 391 N.Y.S.2d 915, 56 
A.D.2d 831. 

Ohio—In re Calhoun, 350 N.E.2d 665, 47 Ohio St.2d 
IS, I 0.0.3d 10. 

Tex.—Ex parte Powell. Cr, 558 S W.2d 480. 
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Interests of justice 

(3) Other instances 

Vi—Rutherford v Best, 421 A 2d 1303, 139 Vi 56 

page 488 

30. Cal—People v. Davis, 163 Cal Rptr 22, 103 
CA,3d 270 

N.Y —People ex rel Korih v Smith, 393 N Y S 2d 786, 
37 A D.2d 726 

Wash.—Matter of James, 640 P 2d 18. 96 Wash 2d 847, 
app after remand 666 P.2d 943, 35 Wash.App. 351. 

35. N Y.—People ex rel Korth v Smith, 393 N Y. 
S 2d 786, 57 A D 2d 726 

36. U S-8osa v U S , C.A.Tex. 350 F2d 244. 

Ala.—Morgan v Black, Civ.App, 402 So.2d 1040 

N Y.—People ex rel McGuire v Smith, 389 N.Y S 2d 
209. 34 A D 2d 1066 

Bypass standard set forth 

U.S—Stubbs V. Smith, C A.N Y , 533 F.2d 64 

page 489 

38. U S —Sosa V. U S . C A.Tex.. 550 F.2d 244 

Conn—McClain v Manson, 439 A 2d 430, 183 Conn. 

418. 

39. U.S.—Dillon V. Downes, D.C.Va.. 401 F.Supp. 
1240. 

Tex.—Ex parte Powell. Cr., 558 S W.2d 480 

41. U.S-Stone v Powell, Cal., 96 S.a 3037, 428 
U S 465, 49 L.Ed.2d 1067, on remand, C.A.. 339 
F 2d 693. reh. den 97 S Ct. 197, 429 U S. 874, 50 
LEd.2d 158 

Agee V. WyrKk, D.C Mo, 414 F Supp 435, afTd 
in part, C.A., 546 F 2d 1324. 

ai—Dennis v. Nelson. 120 CaI.Rptr. 267, 46 C A 3d 
50—In re Juarez, 125 CaI.Rptr 532, 53 CA.3d 64. 

Colo.—Ryan v. Crxmin, 533 P2d 754, 191 Colo. 487. 

Fla—Potvin v. Keller, 313 So.2d 703. 

Ga.—Byrd v Hopper, 215 SE2d 231, 234 Ga. 248. 

Hawaii-Oih v Chang, 557 P.2d 787, 57 Haw 411. 

Me—Shoreite v State, 402 A 2d 450. * 

Neb-State v Macken. 235 N.W.2d 867, 194 Neb. 806. 

NY—People ex rel Pendletcm v Smith, 371 N Y.S.2d 
316, 83 Misc2d 503. 

NC—Matter of Imprisonment of Stevens, 221 SE2d 
839, 28 N.CApp 471 

Ohio-ln re Hunt. 348 N.E2d 727, 46 Ohio St.2d 378, 
73 002d 450 

Utah—Lyle v Smith, 534 P 2d 908—Gee v. Smith, 541 
P.2d 6 

42. N Y—People ex rel Kelly v. Smith, 395 N.Y S 2d 
537. 57 A.D2d 702 

43. Utah—Maguire v. Smith, 547 P.2d 697. 

44. US.—Brock v Robinson, DCVa, 396 FSupp. 
554—Bradshaw v State of Okl., D.C.Okl., 398 
F.Supp 838—Shrader v. Riddle. DC.Va. 405 
F.Supp 752, afTd CA. 551 F.2d 309 

Cal.-In re Coughlin. 127 Cal Rptr. 337, 545 P.2d 249, 
16 C3d S2-ln re Juarez, 125 Cal Rptr 532, S3 
CA3d 64 

Ga.—Brown v Ricketts, 213 S E 2d 672, 233 Ga 809— 
Dungee v. Hopper, 244 S E2d 849, 241 Ga. 236, 
cert. den. 99 S.Q. 219, 439 U S 882, 58 LEd 2d 
194. 

Mass—In re Lamb, 334 N.E2d 28, 368 Mass. 491 

N Y.—People ex rel. Alim v, Smith, 396 N.Y.S.2d 116, 
57 A.D.2d 728 

Tenn —Helton v. State, Cr.. 530 S.W 2d 781. 

Utah—Bennett v. Smith, 547 P.2d 696 

§ 14. — — Expiration of Time 
for Appeal 

46. Mont.—CJ,S. cited In Stubben v Flathead Coun¬ 
ty Dept, of Public Welfare, 556 P,2d 904, 905, 171 
Mont. 111. 

Utah-Short v. Smith, 530 P.2d 204. 
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5Z U S.—U.S. ex rel. Marcello v. District Director of 
Immigration A Naturalization Service, New Or¬ 


leans, U , C A La.. 634 F2d 964, reh. den. 641 
F2d 879, cert den 101 SO. 3052, 452 US 917, 
69 L.Ed 2d 421 

Fla.—Potts V Wainwnght. App 4 Dist, 413 So 2d 156, 
result approved, Sup, 438 So 2d 825. 

Nev.—Dromiack v Warden, Nevada State Prison, 607 
P 2d 1145, 96 Nev. 269, app. after remand 634 P 2d 
1197, 97 Nev. 488. 

§ 15. -Post-Conviction Motions 

or Proceedings 

56. Tenn —State ex rel. Huskey v Hatler, 606 S W 2d 
534 

57. Cal.—In re Tones. 180 CaI.Rptr. 700, 128 C A 3d 
826 

Fla.—Vagner v Wainwright, 398 So 2d 448. 

Minn.—Kelsey v. State, 283 N.W.2d 892. 

N Y —People ex rel White v La Vallee, 381 N.Y.S 2d 
535. 51 A D.2d 1093 

N D.—Bushaw v. Havener. 247 N W 2d 62—Smith v. 
Satran, 295 NW.2d 118. 

Ohio—Noble v McMaken. 344 NE2d 129, 45 Ohio 
St.2d 236, 74 00 2d 379.- 

Okl —Robinson v Bol^ State School for Boys, Cr., 554 
P.2d 44 

Pa—Com. ex rel Wardrop v Warden, State Correc¬ 
tional Inst, at Dallas, 352 A 2d 88, 237 Pa Super 
502 
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64. N.D—Kittelson v Havener. 239 N.W2d 803. 

§ 16.-Under Federal Stat¬ 

ute 

‘ page 492 

76. U.S.—Albano v Anderson, D.C Pa, 472 F Supp. 
931 

page 4Si3 

81. U.S.—Lane v Hanberry, C A Ga.. 601 F.2d 80S— 
McGhee v Hanberry, CA.Ga., 604 F.2d 9 

page 494 

86. U.S.—McGhee v. Hanberry, C.A.Ga. 604 F.2d 9. 
88. US.—McGhee V Hanbeny, C A.Ga. 604 F.2d 9 

page 495 

94. U.S —Guida v. Nelson, CA.Conn., 603 F.2d 261. 
AdministratiTe remedies 

U S.—Smith V. Fenton, D.C.Ill., 424 F.Supp. 792. 

95. U.S.—U.S V. Radeker, D.COkl., 482 F.Supp. 
844 

§ 17. Conclusiveness of Judgments 
or Orders in Other Proceed¬ 
ings; Res Judicata 

page 496 

1. us— Evans v. Wilkerson, C.A.I11., 605 F.2d 369. 
R.I—CJ,S. dtod in Sute v. Bertenan, 374 A.2d 778, 
780, 118 R.I. 413, app. after remand 411 A.2d 308, 
122 R1 693. 

Coostitutioiial claims 

(3) Other claims 

U.S.—U.S. ex rel. Headley v. Manciisi, D.CN.Y., 392 
F.Supp. 187. 

3. U.S.—Erickson v. Mwitpnnery, D.CColo., 463 
F.Sttpp. 1217. 

Cal—In re Richard M., 122 CaI.Rptr. 531, 537 P.2d 
363, 14 C.3d 783. 

Oa.-Jarrell v. Hopper, 250 S.E2d 446, 242 Oa. 617. 
Idaho—Palmer v. Dermitt, 635 P.2d 955, 102 Idaho 
591. 

N Y.—^Peo|de ex rel. McOuire v. Smith, 389 N.Y3.2d 
209. 54 AD.2d 1066. 

Utah—Oniskor v. Smith, 540 P.2d 519. 
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Facts under which no bar 

(3) Other facts. 

U S —GnfTith v U S., C A.Fla., 535 F.2d 320 
4. US —TreeTop v. Smith, C AIdaha 577 F.2d 519 
Alaska—McCracken v Corey. 612 P.2d 990 
N.Y.—People ex tel. Gaines v. Jones, 435 N.Y.S 2d 401, 
79 A.D.2d 1065 

6. US—Rice V. Parratt, CANeb., 60S F.2d 1091. 
Fla —Florida Parole and Probation Commission v. Bak¬ 
er, App., 346 So.2d 640—Powers v. Schwartz, 
App, 357 So 2d 764 

Minn —Thompson v. Wood, 272 N W 2d 357. 

N.Y.—People ex rel. Boutelle v O'Mara, 390 N Y.S.2d 
19, 55 A.D.2d 804. 

Utah—Marticorena v Miller. 597 P2d 1349. 
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11. Cal.—In re Brindle. 154 Cal Rptr. 563, 91 CA 3d 
660 

12. U.S.—Howell V Jones, CATex., 516 F.2d 53, 
reh den. 521 F2d 815, cert. den. 96 S.Ct 1116, 
424 U.S 916. 47 LEd 2d 321, reh den. 96 SO. 
1687 425 U.S. 945, 48 LEd.2d 189.—Connor v. 
Hutto, C A.Ark ,516 F.2d 853, cert. den. 96 S.Ct 
278, 423 U.S. 929, 46 LEd.2d 257. 

Cola—Ryan v. Cronin. 553 P2d 754, 191 Colo 487., 
Ga.—Cambron v Ricketts. 216 S.£.2d 327, 234 Ga 
471—Treadwell v. Hopper, 219 S.E2d 155, 235 
Ga 241 

N.Y.—People ex rel Biggins v Hendersoi, 387 N.Y 
S.2d 325, 54 AD 2d 60S. 

Tenn —Helton v. State, Cr., 530 S.W 2d 781 
Utah—Jones v Smith, SSO P.2d 194. 

WVa—Louk v. Haynes, 223 S.E2d 780, 159 W.Va. 
482. 

123. U.S —Aldridge v. Dean, D C.Md., 395 F.Supp. 
1161 
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13. R.I.-State v Berberian, 374 A.2d 778, 118 R.L 
413, app after remand 411 A.2d 308,122 R1. 693. 

§ 18. Necessity, Nature, and Suffi¬ 
ciency of Restraint or De¬ 
tention Detention 

14w Fla.—State ex rel. Budness v. Conness, App., 341 
So 2d 1007. 

111.—People ex rel. Jackson v Moore. 336 N.E2d 197, 
32 III App.3d 269 

Kan.—Hannon v. Maynard. 597 P2d 1125, 3 Kan. 
App.2d 522. 

N.Y—People ex rel. South v. Hammock, 438 N.Y.S.2d 
34, 80 A.D.2d 47. 

Tex -Does v Doss, Ov.App ,521 S W 2d 709. 

Wis.—State ex rel. Kelley v. Posner. App., 282 N.W.2d 
d633, 91 Wis.2d 301. 

Custody Bot shown 

U.S.—Sylvander v. New En^and Home For Little 
Wanderen. D.CMass., 444 F.Supp. 393, afld. 584 
F.2d 1103—Moore-Beidl v. Beaudoin, D.C.N.Y., 
553 F.Supp. 40A afTd. 697 F.2d 294. 

Cnstody as bask requireiiieiit 

(1) Hams V. Ingram, CA.Va., 683 F.2d 97. 

Restraint by named respondents 

Mass.—Hennes^ v. Superintendent, Maasachusetta Cor¬ 
rectional Inst., Framingham, 438 N.E.2d 329, 386 
Mam. 848. 

15. U.S—Lane v. Williams. Ill, 102 S.Ct. 1322, 455 

U. S. 624. 71 L Ed.2d 508. 

Hill V. Johnson, CA.La , 539 R2d 439—Kravitz 

V. Com., CA.. 546 F.2d IIOOl 
Noncustodial sentence or loss of privilege 

(2) Suspended sentence was insuffidenl to place peti¬ 
tioner “in custody." 

U.S.—Furey v. Hyland, D.C.N.J., 395 F.Supp. 1356, 
aifd. 532 F.2d 746. 

Wife and children of alien held In, custody 

US.-<3aicia v Boldin, CJl.Tcx., 691 F.2d 1172. 
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16. Fla.—Schmunk v. State ex rel. Sandslrom, App. 
353 So.2d 907. 

17. D.C.—Watson v Federal Parole Bd., D.C, 394 
F.Supp 1291 

Fla —Grayson v. Wainwright, 330 So 2d 461 

Statutory requtremeat utisfied 

U.S —Tisnado v. U.S, C.A.Anz, 547 F 2d 452. 
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18. Detainer warrant 

(2) Detainer is custody to which writ may be direct¬ 
ed. 

Cal.—In re Shapiro, 122 Cal Rptr 768, 537 P.2d 888, 
14C.3d7ll. 

19. U S —Davis V. Muellar. C.A.N.D. 643 F 2d 521, 
cert. den. 102 S.Ct. 387. 454 U.S. 892, 70 L Ed.2d 
206. 

Sargis v. U.S. Bd. of Parole, D.CMo., 391 
F.Supp. 362—Gay v. U S. Bd. of Parole. D.C.Va., 
394 RSupp. 1374. 

N.H.—State v. Givner, 407 A.2d 824. 119 N.H 778. 
N Y.—People ex rel. Stage v. Sherwood, 404 N.Y.S.2d 
818, 94Misc2d 372. 

Pa.—Com. V. Hess, 414 A.2d 1043. 489 Pa. 580. 

20. N.Y.—State ex rel. Harbin v Wilmot. 428 N.Y. 
S.2d 152, 104 Misc.2d 272 

21. U.S.—Glenn v Dallman, C.A.Ohio, 686 F.2d 418. 
Jhnd V Ferrandina, D.C.N.Y . 355 F.Supp. 1155, revd 

on oth. grds., CA., 486 F.2d 442, on remand 377 
F.Supp 34^ on remand 401 F.Supp. 1215, afTd 536 
F.2d 478, oen. den. 97 S.a 97. 429 U.S 833, 50 
L.Ed.2d 98. leh. den. 97 S.Q 511.429 U.S. 988, 50 
LEd.2d 600. 

Ma—Nicholson v. State, 524 S.W.2d 106. 

Pa.—Com ex rel. Paulinski v Isaac, 397 A.2d 760, 483 
Pa. 467, cert. den. 99 S.Q. 2841, 442 U S. 918, 61 
LEd.2d 286. 

Custody Jnstifying federal relief 

(4) Other instances. 

U.S.—Bowman v. Wilson, D.C.Pa., 514 F.Supp. 403, 
revd in part, vac. in part on oth. grds. 672 F.2d 
1145. 

Remcation of driTer*8 Ucenae 

Ga.—Hardison v. Martin, 334 S.E2d 161, 254 Oa. 719. 
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23. Cnatody Jnsttiying federal relief 
(1) U.S.—U.S. V. Consiglio, D.C.Conn., 391 F.Supp. 
564. 

Impending threat of incarceration 

U.S.—Katz V. King, C.A.Mas8., 627 F.2d 568. 

25. Cal.—^La Bella v. Kaiser Foundation Health Plan, 
Inc., 138 Cal.Rptr. 212, 72 CA.3d 499. 
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30. U.S.—Russell V. City of Pierre, State of SD., 
CA., 530 F.2d 791, cert. den. 97 S.Q. 150, 429 
U.S. 855, 50 L.Ed.2d 131—^Harts v. State of Ind., 
CA.Iiid,732 F.2d 95. 

Jhirad v. Ferrandina, D.CN.Y., 355 F.Supp. 
1155, revd. on oth. grds. 468 F.2d 442, on remand 
377 F.Svppb 34, on remand 401 F.Supp. 1215, affd. 
536 F.2d 478, cert. den. 97 S.Q. 97. 429 U.S. 833, 
50 LEd.2d 98, reh. den. 97 S.Q. 511, 429 U.S. 988, 
50 LEd.2d 600. 

3L Admlntatratife segregation 
N.Y.—People ex rel. Beyah v. Coughlin, 13 Dept, 475 
N.Y.S.2d 592, 101 A.D.2d 901. 

37. U.S.—Duvallon v. Florida, CA.F1a., 691 F.2d 
483, cert den. 103 S,CL 1533, 460 U.S. 1073, 75 
L.E(L2d 953. 

S.D.—RuaseU v. City of Pierre, State of S.D., C.A.. 530 
F.2d 791, cert. den. 97 S.Q. 150,429 U.S. 855, 50 
L.Ed.2d 131. 

38. U5^-Cramer v. Fahner, C.A.ni., 683 F.2d 1376, 
, cert den. 103 S.Ct 376,459 U.S. 1016, 74 L.Ed.2d 

509. 

Wash.—Matter of Powell. 602 P.2d 711, 92 Wa8h.2d 
882. 


39. Ga.—Middlebrook v. Allen. 216 SE2d 331, 234 
Ga 481 
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40. US —Davis v Adult Parole Authority, DCOhio, 
SI2FSupp 533. 

Ga.—Atkins v. Hopper. 216 SE2d 89, 234 Ga 330. 

41. U S.—Cramer v Fahner, C A.lll, 683 F 2d 1376, 
cert den 103 S.Ct 376,459 U.S 1016, 74 L Ed 2d 
509 

Calhoun v Bordenkircher, DCW.Va, 510 FSupp 
1181 

N Y —People ex rel Taylor v Mayone, 444 N Y S 2d 
268, 84 A D 2d 633 

42. U S.—U S ex rel Wojtycha v Hopkins, C A.N J . 
517 F.2d420 

Smith V Sheeter, D.C.Ohio, 402 F.Supp. 624 

45. U.S.—U S v Gross, C A N J , 614 F 2d 365, cert 
den. 100 S Ct 3019. 447 U.S. 925, 65 L Ed 2d 
1118. 

U.S. ex rel Jones v. Agnew, D.C.N.Y, 392 
F.Supp. 528. 

Escape 

N.Y —People ex rel. Barrett v New York State Bd of 
Parole. 444 NE2d 1331, 58 NY 2d 729, 458 
N YS.2d 912. 

46. US—Escobedo v. Estelle, CATex.. 655 F2d 
613. 

Newman v. State Mo, D.CMo , 394 F Supp 
83. 

47. U S —Scarborough v Kellum, C A Miss, 525 
F.2d 931. 

Minn.—State v Linehan, 311 NW.2d 507 

Rerocation of bail 

R.I—Mello V. Superior Court. 370 A.2d 1262. 117 R.I 
578. 
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■ 49. D.C—Bension v. Meredith, D C., 455 F.Supp. 
662. 

51. U S —Fleming v. Abrams, D.CN Y., 522 F Supp. 
1203, affd., CA.. 697 F2d 290. 

§ 19. -Voluntary restraint 

52, Ala—Bryant v. Lee. Civ.App., 410 So.2d 87 

§ 20. — Criminal or Civil Process 
page 504 

59. U.S.-Cody v. Moms. C.A.Cal., 623 F2d 101. 

Thomas v. Levi, D.CPa., 422 F.Supp. 1027. 
Gal.—In re Golden, 135 CaLRptr. 512, 65 C.A.3d 789, 
cert. den. 98'S.a. 35,434 U.S. 805, 54 LEd.2d 63. 
111.—Raimondo v. Pavkovic, 437 N.E2d 712, 63 HI 
Dec. 63. 107 lll.App.3d 226. 

Mo—State ex rel. Bennett v. Gagne, App., 623 S.W.Zd 
87. 

61. Cal.—In re Hop, 171 Cal.Rptr. 721, 623 P.2d 282, 
29 C3d 82. 

62. Cal.—People v. Feagley, 121 Cal.Rptr. 509, 535 
P.2d 373, 14 C.3d 338. 

Ohio—In re Klepper, 361 N.E2d 427, 49 Ohio SL2d 
211, 3 0.0.3d 328. 

§ 21. — Public or Private Author¬ 
ity 

63. U.S.—Nguyen Da Yen v. Kissinger, CA.Cal, 528 
F.2d 1194, on remand 70 F.R,D. 656, app. dism. 
C.A., 602 F.2d 925. 

Corni.—Ciaramelia v. BrowneU, Super., 399 A.2d 843, 
35 ConmSup. 117. 

N.Y.—Application of Siveke, 441 N.Y.S.2d 631, 110 
Misc.2d 4. 

64w Wash.-Matter of Herman, 634 P.2d 310, 30 
Wash.App. 321. 

65, Tex.—Ex parte Bain, Cr.App., 568 S.W.2d 356. 
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§ 22. -Persons Released on 

Bond or Bail, or on Proba¬ 
tion or Parole 

page 505 

66. US—Farmer v Strickland, CA.Ga, 652 F,2d 
427, cert den 102 S.Ct. 1440, 455 US 944 71 
L Ed.2d 6S6 

Kan—Henderson v. Schenk, 631 P2d 246, 6 Kan 
App 2d 562 

Pa —Com V Orman, 408 A 2d 518, 268 Pa Super. 383. 
Tex.—Ex parte Tnllo, 540 S W 2d 728 

67. US—Ju.stices of Boston Mun Court v. Lydon, 
Mass., 104 set 1805, 466 U S 294, 80 L.Ed2d 
311 

Glucksman v Birns, D.CN.Y, 398 F.Supp. 
1343 

Ohio—In re Calhoun, 350 N E 2d 665, 47 Ohio St.2d 
IS, 1 00 3d 10 

Tex.—Ex parte Tnllo, Cr.App, 540 SW2d 728. 

Wis.—State ex rel Wohlfahrt v Bodette, App., 289 
N.W.2d 366, 95 Wis.2d 130. 

71. U.S—U.S. ex rel Grundset v Franzen, CA.IIL, 
675 F 2d 870 

Jhirad v Ferrandina, D C N.Y., 355 F Supp 
1155, revd on oth grds, CA.. 486 F2d 442, on 
remand 377 FSupp 34, on remand 401 FSupp. 
1215, affd 536 F 2d 478, cen den 97 S.Ct. 97,429 
U S 833, SO L.Ed.2d 98, reh den 97 S.Ct. 511, 429 
U S. 988. SO L Ed 2d 600 

Pa —Com. ex rel Paulinski v. Isaac, 397 A.2d 760, 483 
Pa 467, cert den. 99 S.Ct 2841, 442 U.S. 918, 61 
L.Ed.2d 286 

72. Ill —Creek v Clark, 429 N E 2d 1199, 57 III.Dec. 
836. 88 III 2d 54. 

NY.—People v Solomon. 398 N.Y S.2d 643, 91 
Misc 2d 760 

Since the publication of the bound volnme, the case of 
In re Cravens, 220 S W.2d 467, 153 Tex Cr. 341, and all 
other cases to the contrary, have been overruled the 
court holding that one may be "in custody" for habeas 
corpus purposes even though he is out on bail on his 
own personal bond. 

Tex.—Ex parte Tnllo, Cr. 540 S W.2d 728. 

page 506 

75. U S.—Drollinger v. Milligan, CA.Ind., 552 F.2d 
1220 

76. U.S.-Coronado v. U.S. Bd. of Parole, C.A.Tex., 
540 F 2d 216 

77. U.S -Keating v. State of Mo., C.A Mo.. 643 F 2d 
1315, oen. den. 102 S.Q. 163, 454 U.S. 846, 70 
L.Ed.2d 133. 

Garton v. Swenson. D.CMo., 417 F.Supp. 697. 
111.—People ex rel. Bassin v. Isreal, 335 N.E2d 53. 31 
III.App.3d 744 

Kan—Hannon v Maynard, 597 P.2d 1125, 3 Kan. 
App 2d 322. 

page 507 

79. U.S.—U.S. ex rel. Baker v. Finkbeiner, CA.I1I., 
351 F.2d 180 , 

80. III.—People ex rel. Willuuns v. Moms, 357 
N.E2d 851, 2 111 Dec. 631, 44 Ill.App3d 39 

N.Y.—People ex rel. Tucker v. Board of Parole, 391 
N.Y.S.2d 191, 56 A.D.2d 385. 

Oae state’s judgment of another’s parole coark- 
tlon 

U.S.—Hanson v. Circuit Court of First Judicial Circuit 
of Illinois, CA.111., 591 F.2d 404, cert. den. 100 
S.Ct. 220, 444 U S. 907, 62 EEd.2d 143. 

§ 23. General Considerations 

83. U.S.—Royal v. Superior Court of New Hamp¬ 
shire, Ro^ingham County, CA.N.H., 531 F.2d 
1084, cert. den. 97 S.Q. 178, 429 U.S. 867. 50 
L.Ed.2d 147. 

Leyva v. Superintendent, Green Haven Correc¬ 
tional FaciHty. D.CN.Y.. 428 F.Supp. 1. 
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84. Statute not applicable 
U.S.—U.S ex rel. Tyler v. Hall. D.C.Mo, 444 F.Supp 
104 

86. U S —Rhodes v. Foster, CA Neb.. 682 F 2d 711 

Jones V Russdl, 299 FSupp. 970—Barfield v 
Hams, D C N.C. S40 F.Supp. 431. afTd. C A., 719 
F2d 38. cert den 104 S.Ct. 2401, 81 L.Ed 2d 337. 
reh. den. 105 SQ 28, 82 L.Ed.2d 920 
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91. U S.—Steinberg v Police Court of Albany, N Y , 
CA.Ky.. 610 F2d 449 

95. Indictment on sufficient evidence not cog* 
nizable 

U.S —Tijerina v. Estelle, C A.Tex, 692 F 2d 3. 

97. Ohio-Engle v. Isaac. Ohio, 102 SCt. 1338, 456 
US 107, 71 L Ed 2d 783, reh. den 102 S.Ct. 
2286, 456 US 1001 73 L Ed 2d 1296, reh den. 
102 SCt. 2976, 4S7 US 1141. 23 L Ed 2d 1361 

page 509 

In the presence of an adequate and 
independent state procedural ground 
for decision, federal review of constitu¬ 
tional claims will be barred on habeas 
corpus absent a showing of cause for 
noncompliance with the state procedur¬ 
al rule.**^ 

9.5 Attorney error as adequate cause 
U.S.—Carrier v Hutto, C A.Va. 754 F.2d 520, cert. gr. 
490 A 2d 719, 302 Md. 681. 

12. U S.—Cuyler v. Sullivan. Pa. 100 S.Ct. 1708, 446 
US. 335, 64 LEd.ld 333, on remand, CA., 631 
F.2d 14. on remand. D.C.. 530 RSupp. 1353, on 
remand 553 FSupp. 1236. 

Blackmon v Blackledge. CA.N.C, 541 F.2d 
1070 

Davis V Bara. DCN.Y., 542 F.Supp. 743. 
Ark.—Davis v ampbell, 608 F.2d 317. 

Examination of transcript not epsential 
Mo.—Hill V. Wynck. CA.Mo.. 570 F.2d 748, cert. den. 
98 S.a. 2272, 436 U.S. 921, 56 L.Ed.2d 764. 

13. U.S.—Cook V. Bordenkircher, CA.Ky., 602 F.2d 
117, cert. den. 100 S.O. 286. 444 U.S. 936, 62 
LEd.2d 196. 

14. U.S.—U.S. ex rel. Hoover v Franzen, CAIII., 
669 F.2d 433, on remand D.C, 558 F.Supp. 974. 
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15. U.S.—Franklin v. Duckworth, D.CInd., 530 
FSupp 1315, afTd. CA., 714 F.2d 148. 

§ 24. Exhaustion of State Remedies 

17. US.-Colon V. Fogg, C.A.N.Y., 603 F 2d 403. 

Malone v. State of Tenn., D.C.Tenn., 432 
FSupp 5. 

18. U S -Oonce v. Presley, CA.Okl., 640 F.2d 271. 

Tony V. MonUnye, D.C.N.Y.. 404 F.Supp. 1397. 

page 511 

19. U.S—Williams v. Oieco, D.CN.Y., 442 F.Supp. 
831. 

20. U.S.—Miller v. People of State of Cal., CACal., 
SSI F.2d M68. 

Goero v. Olgiati, D.CN.Y., 410 F.Supp. 1080, 
motion den. 426 F.Supp. 1210, motion den. 426 
F.Sun>. 1213—U.S. ex rel. Camsquillo v. Thomas, 
D.CN.Y., 527 FSupp. 1105, afW., C.A., 677 F.2d 
225—Rock V. Zimmerman, D.CPa., 543 F3upp. 
179. 

Threshold question in every case 
U.S.—US. ex rel. Merritt v. Hicks, D.CNJ., 492 
FSupp. 99. 

Federal claim materially brooder that claim 
preMBted to state court 

U.S.-^ohnstone v. Wolff, D.CNev.. 582 F.Supp. 455. 


A federal district court must dismiss 
a state prisoner’s habeas corpus peti¬ 
tion containing both unexhausted and 
exhausted claims.^* 

203. US—Rose v. Lundy. Tenn.. 102 S-Cl. 1198, 
455 U S. 509. 71 L.Ed.2d 379. 

This rule, however, does not require 
the dismissal of a habeas corpus peti¬ 
tion because the court relies in part on 
issues which the court raises sua 
sponte.“ 

20.10. us.—Butler v. Rose, C.A.Tenn, 686 F.2d 
1163. 
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41. U.S.—Justices of Boston Mun. Court v. Lydon, 
Mess., 104 S.Q. 1805, 466 U S. 294. 80 L.Ed.2d 
311 

45. U.S.—Wilwording v. Swenson, Mo., 92 S.Ct. 407, 
404 U.S. 249, 30 LEd2d 418, app. after remand, 
C A., 502 F 2d 844, cert. den. 95 S.Ct. 835, 420 
U.S. 912, 42 LEd.2d 843, on remand, D.C, 405 
FSupp 447, afTd. 538 F.2d 332. 
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56. U.S —Wilwording v. Swenson, Mo.. 92 S Q. 407, 
404 U.S. 249, 30 LEd.2d 418, app. after remand, 
CA.. 502 F2d 844. cert. den. 95 SCt. 835, 420 
U.S. 912, 42 L.Ed.2d 843, on remand. D.C. 405 
FSupp. 447. affd. 538 F.2d 332. 

Fielding v. LeFevre, CA.N.Y. 548 F.2d 1102. 

57. U3.—Wilwording v. Swenson, Ma. 92 S.D. 407, 
404 U.S. 249, 30 L.Ed.2d 418, appi after remand, 
CA. 502 F2d 844, cert. den. 95 S.Ct. 835, 420 
U.S. 912, 42 L.Ed.2d 843, on remand. DC. 405 
F3upp. 447, afTd. 538 F2d 332. 

Fielding v. UFevre, CA.N.Y., 548 F.2d 1102. 

Parton v. Baunger, D.C.Mo., 427 F.Supp. 383. 

59. U.S.—Powell V Keve, D.CDel.. 409 FSupp. 228. 

61. U.S.—Brathwute v. Manson, CA.Conn. 527 F.2d 
363, revd. on oth. giris. 97 S.a. 2243,432 U.S. 98. 
53 LEd.2d 140—Weeks v. Estelle, CA.Tex., 531 
F.2d 78a-BeIl v. Wainwright, CA.Fla., 531 F2d 
1339. 

62. U.S.—Ballaid v. Maggio, CA.U.. 544 F.2d 1247, 
app. after remand 583 F.2d 159. 
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6A U.S.—Kelleher v. Henderaoo. CA.N.Y., 531 F.2d 
78. 

Emmett v. Rickette, 397 F.Supp. 1025. 

66. U.S.—Brathwaite v. Manion, CA.Conn.. 527 
F.2d 363, revd. on oth. gids. 97 S.a. 2243, 432 
U.S. 98. 53 L.Ed.2d 14a 

§ 25. -Applicability of Doctrine 

Generidly 

page 516 

74. U.S.—Stanley v. Wainwri^t, CAFla., 604 F.2d 
379, cert. den. 100 S.Ct. 3019, 447 U.S 925, 65 
L.Ed.2d 1118, reh. den. 10! S.Q. 29, 448 U.S. 
912, 65 L.Ed.2d 1174. 

75. U.S.—Lena v. Wyrick, CA.Ma, 665 F2d 804. 

U.S.—Evans v. Wolff, D.CMaas., 427 F.Supp. 40a 

76. U.S.-Jones v. Shell. CA.Aric.. 572 F.2d 1278. 

Green v. Wyrick, D.CMa, 428 F.Supp. 744. 

82. Merltle« dalm 

U.S.—Thomas v. Muncy, D.CVa.. 408 FSupp. 734. 

87. U.S.—Welsh v. Mndl. CA.1I1., 668 F.2d 328, 
cert den. 103 8.0. 235, 459 U.S. 923, 74 LEd.2d 
186. 

U.S.—U.S. ex id. Trantino v. Hafrak, D.C.NJ.,n 408 
F.Supp. 476, afU., CA.. 563 F.2d 86. cert den. 98 
S.a 1499. 435 U3. 928. 55 L.Ed.2d 524. 
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Explicit waiver not ahown 
U S.—U.S. ex rel. Lockett v. Illinois Parole and Pardoi 
Bd., C.A.I1I.. 600 F.2d 116. 

page 517 

90. U.S.—Lopez v. Smith. D.CN.Y., 515 F.Supp. 
753. 

93. U S.—Naraiyo v. Ricketts, CA.Cola. 696 F.2d 
83—Bowen v. State of Tenn., CA.Tenn., 698 F2d 
241. 

Stlpnlatioa of exhansdon aot permiaalhlc 

U.S-Jackson v Cupp, CA.Or., 693 F2d 867. 

94. U.S.—Wilwording v. Swenson, D.CMo., 331 
FSupp 1188, affd., CA.. 439 F.2d 1331, revd. on 
oth. gids. 92 S.O. 407, 404 US. 249, 30 L.Ed.2d 
418, app. after remand 502 F.2d 844. cert. den. 95 
S.O. 835, 420 US. 912, 42 L.Ed.2d 843. on 
remand 405 F.Supp. 447. 
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1. U.S.—Castaneda v. Partida, Tex., 97 S.O. 1272, 

430 US. 482, 51 LEd.2d 498. 

Indian Imprieoned pumiant to tribal law 

U.S.—Necklace v. Tribal Court of Three Affiliated 
Tribes of Fort Berthold Reservation, C.A.N.D., 554 
F.2d 845. 

Delay in state court Insuffldent 

U.S.-Jones v. Solem, CA.S.D.. 739 F.2d 329. 

2. U.S.—Kellick v. Wyrick. D.CMo. 427 FSupp. 

710. 
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K U.S.—Irby v. State of Missouri, CA.Mo.. 502 
F.2d 1096, on remand, D.C, 405 FSupp. 1183, 
app. after remand 529 F2d 1292, cert den. 96 
S.Q. 2213, 425 U.S. 997, 48 L.Ed.2d 822. 

Gaines v. Hopper, D.CGa.. 430 FSup. 1173, 
affd., CA, 575 F.2d 1147. 

17. U.S.—Quneron v. Fastoff, CA.N.Y., 543 F.2d 
971. 

18. U.S.-Caineron v. Fastoff, C.A.N.Y., 543 F.2d 
971. 
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20. U.S.-<-Ba]tbazar v, Superior Court of Com. of 
Mass.. DCMass, 428 FSupp. 425, afid. CA., 
573 F.2d 698. 

§ 26. -Availability and Adequap 

cy of State Remedies 

23. U.S.—Winkler v. Solem, D.C.S.D.. 525 F.Supp. 
117, affid.. CA., 688 F 2d 594. 
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26. U.S.—Robinson v. Leahy, D.CIIL, 401 FSupp. 
1027—U.S. ex lel. Souder v. Watson, D.CFa.. 413 
F.Supp. 711. 

27. U.S.—Cbamberiain v. Erickien, CAMinn., 744 
F2d 628, cert.den. 105 S.Ct. 1368, 84 L.Ed.2d 
387. 

28. U.S.—Gilbert v. Murphy, CAMe., 536 F.2d 1023 
—Santana v. Fenton, CANJ., 685 F.2d 71, oert. 
den. 103 S.Ct 75a 459 US. 11 IS. 74 LEd.2d 968, 
on remand, D.C, 570 F.Supp. 760—Pakulski v. 
Hickey, CA.Ohio, 731 F.2d 382-Dickenon v. 
Walsh, CAMass., 750 F.2d ISa 

Wilwording v. Swenson, D.C.Mo., 331 F.Supp. 
1188, affd., CA., 439 F.2d 1331, revd. on oth. gids. 
92 S.Ct 407, 404 U.S. 249, 30 L.Ed.2d 418, app. 
after remand 502 F2d 844, cert. den. 95 S.CL US, 
420 US. 912, 42 L.Ed.2d 843. on remand 405 
F.Supp. 447—U.S. ex rd. Rock v. Pinkey, D.C.I11.. 
430 FSiipp. 176, affd., CA, 582 F.2d 1282-^ohn- 
stooe V. Wolff. D.CNev., 582 FSupp. 455. 

Conatitntional argument not p rc a en ted to, or 
eouidered by, atate court 
U.S.—Anderson v. Harlem, U.S.Mich., 103 S.Ct. 276, 
459 US. 4. 74 L.Ed.2d 3. 
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29. U.S.-<Stin90n v. Nelson. C.A.Col.. S2S F.2d 728 
—Minning v. Stale of Ala, CA.Ala., 526 F.2d 
3SS—U.S. ex rel. Johnson v. Johnson. C.A Pa.. 
531 F.2d 169, cert. den. 96 S.Ct. 2214. 425 US 
997. 48 L.£d 2d 823. 

page 522 

32. Remedy not deliberately bypassed 

U.S.—Choice v. Pennsylvania Bd of Parole, D.C.Pa. 
448 FSupp. 29A 

33. U.S.—Briggs V. Raines, CA.Ariz., 652 F 2d 862. 
Doabta as to relief 

U.S.—Kelleher v. Henderson. C.A.NY.. 531 F.2d 78. 

page 523 

43. U.S.—Fulton v. Warden. Maiyland Penitentiary. 
D.CMd., 517 F.Supp. 485. afTd CA, 744 F.2d 
1026. cert. den. 105 S.Ct 3532, 87 L.Ed2d 655— 
Creech v. Sparkman, D.CN.C., 523 F.Supp. 1157. 
45. Utah—Duran v. Moms, 635 P.2d 43. 

49. US.—Adkins v. Botdenkircher. D.C.WVa., 517 
F Supp. 390. afTd. 674 F.2d 279, oert. den. 103 

S.Ct. 119, 459 U.S 853, 74 L.Ed.2d 104, and 103 
S.Ct 173, 459 US. 878, 74 LEd.2d 142. 

50. U.S.—Uwson V. Riddle, 401 F.Supp. 4ia 

page 524 

59. U.S.—Riley v. Gray. C.A:Ohio. 674 F2d 522, 
cert. den. 103 S.CL 266. 459 U.S. 948, 74 L.£d.2d 
207. 

Vagner v. Wainwright. D.CFla., 473 FSupp. 
436. 

60. U.S.—Carter v. Estelle, C.A.Tex.. 677 F.2d 427, 
reh. den. 691 F.2d 777. oert. den. 103 S.O. 1508, 
460 U.S. 1056, 75 LEd2d 937. 

Huynh Thi Anh v. Levi, D.CMich., 427 F.Supp. 
1281, alfd.. CA., 586 F.2d 625. 

61. Franklin v. Conway. C.A.Va., 546 P.2d S79. 

62. U.S.—Duckworth v. Serrano. 102 S.O. 18. 454 
U.S. 1, 70 LEd.2d 1 

Tatasl V. Hanlon, CA.FIa.. 530 F.2d 1205. 
Franks v. Johnacm. D.CMich., 401 F.Supp. 669. 

page 525 

63. U.S.-Jackaon v. State of Ala., C.A. AU., 530 F.2d 
1231, tA. den. 536 F.2d 1113. 

64w U.S.—U.S. ex.rel. Bonner v. Warden, Stateville 
Correctional Center, D.C11I.. 422 F.Supp. 11, 
aiSd.. CA.. 553 F.2d 1091, cert. den. 97 S.Ct. 
2662, 431 U.S. 943. S3 LEd.2d 263. 

66. U.S.—Garvey v. Caason, D.CDel., 423 RSupp. 

68 . 

67. U.S.—Wilwording v. Swenson, Ma, 92 S.Ct. 407, 

404 U.S. 249, 30 LEd.2d 418, appeal after re¬ 
mand, CA.. 502 F.2d 844. cert. den. 95 S.Ct. 835, 
420 U.S. 912, 42 LEd.2d 843, on remand, D.C.. 

405 RSupp. 447, afU. 538 R2d 332. 

Austin v. Swenson, 522 R2d 168, app. after 
remand, CA., S3S F.2d 443. 

68. DefiBiidaBt not enllgfcteMd as to remedy 

D.C.—Stieater v. Jadcaon. CA., 691 F.2d 1026, 223 
U&APP.D.C. 393. 

RetnmctiTe appUcatioe of strict inyocation of 
prooedoral deftudt on cormn nobis review 
U.S.—Edwards v. Thigpen, D.CMaa., 595 RSupp. 
1271. 
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69. U.S.—Sqrienza v. Vincent, CA.N.Y., 534 F.2d 
1007—Shelton v. Heard, C.A.Tex., 696 R2d 1127, 
on reooniidention 707 F.2d 20a 

70. U.S:—Brown v. Patton. D.CPa., 525 F.Supp. 
1062. 

71. U.S^Thoiiiai v. Muncy. D.CVa.. 408 RSupp. 
734. 

Fatuity Indi ca t ed by case law 

ex td. Reb v. Wainwright. CA.F1 b., 525 
F2d 1269-8tiibbs v. Smith, CA.N.Y., 533 F.2d 

64. 


Hallowdl V. Keve. D.CDel., 412 FSupp. 681, 
afTd, CA.. SSS F2d 103. 

76. U S —Lindner v. Wynck. CA Ma. 644 F 2d 724, 
cert. den. 102 S.Ct. 345,454 U.S. 872, 70 L Ed 2d 
178 

Robertson v. Riddle. D.CVa., 404 FSupp 1388 
Speculative or oo^ectural remedy 
U.S.—Matias v. Qshiro, C.A Hawaii, 683 F2d 318 

page 527 

77. U.S.—U S. ex rel Hubbard v. Cannon, D.C.III. 
403 FSupp. 675. 

78. U.S—Tatzel v. Hanlon, CA.FIa., 530 R2d 1203 
86. U.S—Buck V. Green, CA.Ga, 743 F.2d IS67. 

§ 27. — — Forfeiture or Waiv¬ 
er of State Remedies; Delib¬ 
erate Bypass 

page 528 

89. U.S.—Wade v. Lockhart. CA Ark., 674 F 2d 72 1 
U.S. ex rel. Rock v Pinkey, D.C III., 430 FSupp. 
176.afrd.. C.A,S82F.2d 1282. 

91. U.S.-^Joumigan v. Duffy, CA.Cal. 552 F 2d 283. 

92. U.S.—Martin v. Wynck, D.C Mo.. 411 FSupp. 
1069—Shuman v. Wolff, DCNev., 543 FSupp 
104—Jones v Henderson, O.CN.Y., 580 RSupp 
273. 

Escape from custody 

(1) Petitioner's escape from custody constituted pro¬ 
cedural waiver of nght to seek relief from stale court 
conviction 

U.S.—Hall V. State of Ala. CJk.Ala, 700 F2d 1333, 
cert. den. 104 S.Ct. 183, 464 U.S. 859. 78 L.Ed.2d 

183. 

Informed choice 

U.S.—Hammer v. Meachum. CA.Okl., 691 R2d 958. 
cert. den. 103 S.a. 1439, 460 U.S. 1042, 75 
LEd2d 796. 

93. U.S.—Hairston v. Cox, D.CVa., 361 RSupp. 
118a affd. C.A, 492 F.2d 1240, affd. 500 R2d 
584. 

Inoompetency at time of trial 

U.S.—Harkins v. Wynck, CA.Mo, 352 F.2d 1308. 
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94. U.S.—Hairston v. Cox, D.CVa., 361 RSupp. 
1180, iff., CA, 492 F.2d 124a affd. 500 F.2d 584 

95. U5.—Paine v. McCarthy, C.A.CbI.. 527 F.2d 173, 
cert. den. 96 S.Q. 1434 424 U.S. 937, 47 LEd.2d 
363. 

Inteathmal bypass not shown 

U.S.-^ouraigan v. Dufiy, CA-Cal.. 552 R2d 283. 
Deliberate walTer and bypass not shown 
U.S.—Shunun v. Wolff, D.CNev., 543 RSupp. 104. 
Conn —Paulsen v. Manson, 476 A.2d 1057, 193 Conn. 
333. 

97. U.S.—U.S. ex Td. Brown v. Warden, Pontiac State 
Correctional Center, D.CIH., 417 F.Supp. 970. 

1. U.S.—Martin v. Blackburn, D.CLa., 521 F.Supp. 
683, affo. CA., 711 F.2d 1273, rah. den. 739 F.2d 

184. 

2. U.S.—U.S. ex Id. Rosa v. Filce, CA.IU., 534 F.2d 

731. 
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3. U.S.—U.S. ex rd. Brown v. Warden, Pontiac State 

Correctional Center, D.CIE, 417 F.Supp. 970. 

5. U.S.—Umpldn v. Ricketts, CA-Ga.. 351 F.2d 68a 

reh den. 354 R2d.475. Cert. den. 98 S.CL 48S, 
434 U.Sw 957, 34 L.Ed.2d 316. 

U.S. ex id. Brown v. Warden, Pontiac State 
Cometional Center,' D.CI11., 417 RSupp. 970 

6. U.S.—Firanklin v. Wyrick, C.A.Ma, 529 F.2d 79, 
cert den. 96 S.a 1747,42S U.S. 962, 48 LEd.2d 
20S. 

U.S. ex Id. Galloway v. Fogg, D.C.N.Y., 403 
RSupp. 248. 
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Any prisoner bringing a constitution¬ 
al claim to federal court after a state 
procedural default must demonstrate 
cause and actual prejudice before ob¬ 
taining relief.** 

6J. US—Engle v Isaac. 102 SQ IS58, 456 U.S. 
107, 71 L.Ed 2d 783, reh den 102 S Ct. 2286, 456 
US. 1001, 73 LEd.2d 1296 and 102 S.Ct 2976, 
457 US 1141, 73 L.Ed.2d 1361. 

Payne v. Rees. CA Ky., 738 F.2d 118. 

7. U S.—Garcia v. Scully, D C.N Y., 538 F.Supp 365 

§ 28. -SufHciency of Utilization 

of State Remedies 

8. U.S—Atkins v. People of State of Mich., CA. 

Mich. 644 R2d 543, cert. den. 101 S.Ct. 3115.452 
U S. 964, 69 L Ed.2d 975—U.S. ex rd. Clanser v. 
Shadid, C A Ill., 677 F.2d 591. 

Castleberry v. Crisp, D C.Okl., 414 RSupp. 945 
Conn.—Anonymous v. Warden. 415 A.2d 764, 36 
COnn.Sup 168 

page 531 

9. U.S.—Turner v Wainwright. CA Fla, 550 R2d 

1012, reh den. 594 F.2d 43 
Grant v. Dalsheim, D.C.N Y., 533 FSupp. 1382. 

10. U.S.—Hayward v. Stone. C A.Cal., 496 F.2d 844, 
app. after remand 527 F.2d 256 

Successive petition precluded 

U.S—Matias v Oshira CA.Hawaii, 683 F.2d 318. 

11. U.S.—Thomas v Wynck, C.A Mo.. 622 F.2d 411, 
on remand, D.C. 320 RSupp 139. affd., CA, 687 
F.2d 235, cert. den. 103 S.Q 824, 459 U.S. 1175, 
74 L.Ed.2d 1020—Bailey v. Duckworth, CA.Ind., 
699 P.2d 424 

13. U.S.—US. ex rel. Aloi v. Arnold, D.CN.Y., 413 
P.Supp. 1384. 

Factual allegations 

U.S.—Hudson v. Rushen, C A.Cal., 686 F.2d 826, cert, 
den. 103 S.Q 1896, 461 U S 916, 77 L.Ed.2d 285. 

Mixed petition dismissed in entirety 
U.S.—U.S. ex rd. Hamilton v. DeRobertis, 551 F.Supp. 
634. 

14. U.S.—Ballard v. Maggio, C A.U.. 544 R2d 1247, 
app after remand 383 F.2d 159. 

Williams v. Scurr, D.C.Iowa, 528 F.Supp. 62. 
affd.. CA.. 665 F.2d 212. 

Adeqnate exbanstion of remedies althongh issue 
not addressed by highest court 
U.S.—Holtan v. Parratt, CA.Neb., 683 R2d 1163, cerL 
da. 103 S.Q. 1231, 439 U.S. 1225, 75 L.Ed.2d 
466. 

Snilideiit to raise claim for first time Is highest 
court 

U.S—Matthews v. ScuUy, D.CN.Y., 379 RSupp. 1. 

15. Guilty plea deliberate bypaas 
U.S.-Joumigan v. Dufiy. CA.Cal.. 552 F.2d 283. 

16. U.S.—Baxter v. Estelle^ CA.Tex.. 614 R2d 103a 
reh. den. 622 F.2d 1043, oert. da. 101 S.Q. 873, 
449 U.S. 1085, 66 L.Ed.2d 810. 

17. U.S.—U.S. ex id. Lopinson v. Marks, D.CPfe., 
409 RSupp. 683. affd. CA. 547 F.2d 1I66 l 

18. U.S.-Sinith V. Digmon. Ala., 98 S.Q. 597, 434 
U.S. 332, 54 L.Ed.2d 582. 

LaGrone v. Stote of OkL, D.COkl.. 428 F.Supp. 
26. 

Exhaustion shown 

U.S.—TuUy v. Sdieu. CA.N.J.. 637 F.2d 917, cert. da. 

102 S.Q. 301, 4S4 U.& 854, 70 LEd.2d 148. 
Lewinski v. Ristaina D.CMass., 448 RSupp. 

69a 
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19. U.S.-Andenon v. Cmscles, 531 R2d 6^Hud- 
lon V. Rushen, C.A.Cb 1., 686 F.2d 826, oert. den. 

103 S.Q. 1896, 461 U.S. 916, 77 L.Ed.2d 285. 
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Lowery v. Stete of Old.. 398 F.Supp 124—Vester 
V. Lewis, D CN C, 403 F.Supp. 235. 

20. U-S—Haywaitlv. Stone, CA.ai., 496 F 2d 844, 
app. after remand 327 F.2d 256. 

21. U.S.-rPowell V Keve, D.CDel, 409 F.Supp. 228. 

22. U.S.-Oreen v. Wynck, D.CMo.. 428 F.Supp 
744. 

25. U.S.—Wilwonling v Swenson. Mo. 92 S Ct. 407, 
404 U.S. 249, 30 LEd.2d 418, appeal after re¬ 
mand, CA, 302 F.2d 844, cert den. 93 S.Ct. 833, 
420 U.S. 912, 42 L£d.2d 843, on remand. D.C, 
403 RSupp. 447, affd. 338 F2d 332. 

U.S. ex rel. Rets v. Wainwrighl, C.A.Fla., 323 
F.2d 1269—Hayward v Stone. C.A.Cal., 496 F.2d 
844^ app. after remand 327 F.2d 236. 

Thibodeau v. Com. of Maas., D.CMaas., 428 
RSupp. 342. 

26. U.S.—Rodgers v. Wyrick, C.A.MO., 621 F.2d 921. 

27. US.-Finetti v Harris, C.A.N.Y., 609 F.2d 394. 

Hill V. Anderson, D.CMich., 492 F.Supp. 930. 

A habeas corpus petitioner may be 
deemed to have exhausted his state 
remedies where he cannot figure out 
what to do when he is dissatisfied with 
a favorable, yet inconclusive or incom¬ 
plete state court decision,” ^ or when 
he has obtained an apparently favors 
able judgment but no results,par 
ticularly where the petitioner is unedu¬ 
cated in the niceties of judicial proce¬ 
dure and is unrepresent^ by counsel 
at that stage.”'*’ 

283. U a— Toney v. Frenzen, C.A.1U.. 687 F.2d 
1016. 

28.10. U.a-Toney v. Franzen, CA.IU.. 687 F.2d 
1016. 

No rouoa or staodliig to appeal fiiToraUe ded- 

akm 

US.—Dennis v. Sohem, D.C.S.D.. 322 F.Supp. 698. 
28,15. U.S.—Toney v. Franzen, CA.111., 687 F.2d 
1016. 

PetMoner aoC aullldeBtly aopMitkated to par- 
ana other araflaUe re m cdleg 

U.a—Dennis v. Solem, D.CaD., 322 FSupp. 698. 

ptgesas 

29. U.a—Escobedo v. Estelle. CA.Tez.. 630 F.2d 70, 
on reh. 633 F.2d 613. 

Rice V. Wolff, D.CNeb., 388 RSupp. 183, iflU., 
CA., 313 F.2d 1280, revd. on other grd. 96 aa 
3037, 428 U.S. 463, 49 LEd.2d 1067, reh. den. 97 
aO. 197, 429 U.S. 874, 50 LEd.2d lS8-U.a ei 
rel. Tyrrell v. Jeffes, D.CPn., 420 RSupp. 236. 

30. Ua.—Ifby V. Sute of Missouri, CA.Ma, 302 
F.2d 1096, on remand, D.C, 403 FSupp. 1183, 
■pp. after remand 329 R2d 1292, cat den. 96 

S.a 2213, 423 U.a 997, 48 L.Ed.2d 822. 

U.a ex Id. Tyndl v. Jeflie^ D.CFa., 420 
RSupp. 2S6. 

32. U.a— UOrone v. State of OkL, D.COkL, 428 
RSupp. 26. 

33. U.a-Olebennan v. Trusty, D.CKy., 487 RSupp. 
913. 

38. U.a-Hudson v.Rushen.CA.Gal..686 R2d826. 
oert. den. 103 aa 1896,461 U.a 916^ 77 LEd.2d 
283. 

Reynolds v. State of OkL, 397 RSnppi 1111 

'§ 29. ——-Habeas Corpus in 

State Court 

P>8e534 

42. U.a— Doescher v. Estdle, CA.Tex., 616 F.2d 
203, reh. den. 618 F.2d 1389^Ricliuidion v. Fid- 
cimier. CA. 5 Crex.X 762 R2d 429. 


ReqairemcDta OMt 

U.S.—Harkw v. Murray. D.CVa.. 443 RSupp. 1327, 
affd., CA.. 388 R2d 1348-Sinith v. Atkins. D.C. 
Kan.. 340 F.Supp. 736 

FUing in state not ftitile act 

U.a—Zelenka v. Israel CA Wis., 699 R2d 421. 

44b U,S.—Thompson v. Procunier, C.A.Cnl., 539 F 2d 
26 

45. U.S—Brown v. Estelle, CATex., 330 F 2d 1280. 
U.a ex rel. Davis v. Camden County Jail D C 
N J., 413 RSupp. 1263. 

Ueeleee act not required 

U.a— Weat V. Janing, D.CNeb.. 449 F.Supp. 348. 

page 536 

60. U.S.—Green v. Wynck. D.C.Mo.. 414 RSupp. 
343. affd., CA.. 342 R2d 1178. 

61. U.a— Durkin v. Davis, CA.Va.. 538 R2d 1037. 
64. U.S.—Walker v. Dillaid, 323 R2d 3. ceit. den. 96 

act. 208, 423 U.S. 906, 46 LEd.2d 136. 

§ 30.-Coram NobU and 

Similar Post*Conviction 
Remedies 

page 537 

80. U.a~Johnson v. Fogg, CA.N.Y.. 633 F.2d 730, 
cert. den. 102 S.Ct. 1733,436 U.S 907,72 LEd.2d 
164. 

Ruzas V. Sullivan, D.CN.Y., 607 F.Supp. 6a 

Ezhanstioa ehowa 

U5.—U5. ex Id. Hickey v. Jeffes, CA.Pa.. 371 R2d 
762. 

82. U.Sb—U.a ex rel. Gadsden v. Vincent. D.CN.Y., 
411 RSupp. 336. 


page 538 

89. U.S.-8antana v. Fenton. CA.NJ.. 685 F.2d 71, 
oert. den. 103 aCt. 7SO, 459 US. 1115.74 LEdJd 
968, on remand. D.C, 570 F.Supp. 76a 

Robiiiaon v. State of OkL, D.COkl., 404 PSupp. 
1168-Conndly v. Parkinson. D.C5.D., 405 
F.Supp. 811—Edwards v. State of OkL, D.COkl., 
412 RSuppi 336 

90. U.a—U.a ex id. Bomer v. Warden, Stateville 
Correetioiial Center, D.CII1.. 422 RSupp. 11. 
afU.. CA., 333 R2d 1091, oert. den. 97 S.Ct. 
2662, 431 U.a 943, 33 L.Ed.2d 263. 

Ohfioni BMrit shown 

U.a— Grant v. State of Wiaconsin, D.CWis.. 430 
RSupp. S7S. • 


page 539 

3, U.a—U.a ex id. Cunningham v. Cuyler, D.CFa., 
479 F5upp. 76S. 

(2) Writ of mandamus n state remedy which b 
available to redress alleged violationa of federal law by 
(dson review board in paide applications snd applica- 
tion fer writ is an elemrat of exhaustion of state reme¬ 
dies required fbr federal habess relief, notwithstanding 
that mandamus cannot grant idief ftom custody. 

U.S.—US. ex id. Milone v. Greer. D.C.in., 381 
RSupp. 1231, diupeeing with United States ex id. 
Johnsm v. McOuinis, 371 RSupp. 270 and United 
States ex id. King v. McGinnis, 538 RSupp. 1343. 

Dne proceai dealad 

Inmate’s pedtion alleged that parole board denied Um 
due process in ftUmg n> comply with state statute 
requiring that aa inmate be advised of feetual informa¬ 
tion idled on when board makes decision which affects 
length of period of oonfinenient or commitment, and did 
not merely request relief fer violation of state statute; 
therefbre, inmate’s claim was propeiiy raised in habeas 
corpus 

US.—U.S. ex id. King v. McGinnis, D.CIIL, 338 
F5upp. 1343. 

4. U5.~llayward v. Stone, CA.Cal., 496 R2d 846 

app. after remand 327 R2d 256 
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5. U.S—Hayward v. Stone, C.A.Cal., 496 F.2d 844, 

app. after remand 327 F 2d 236 

6. U.S.—Hayward v. Stone, C.A.CaL, 496 R2d 844. 

app. after remand 327 R2d 236. 

7. U.S.—Eaton v Wyrick. CA.Mo., 328 F.2d 477. 

Santos v. Bayley, 400 RSupp. 784—Capes v. 
State of Okl., D.COkl., 412 F.Supp. 1111. 

page 540 

11. U.S.—Karlin v. Sute of Okl., D.COkl., 412 
F.Supp 635—Cox V. Sigler, D.C.Kaiu, 414 
F.Supp. 20a 

13. Sole exception to general rule 

US.—Robinson v. SUte of Okl., D.COkl., 404 F.Supp. 
1168. 

§ 31, -- Appellate Remedies 

in State Courts 

14. US.—Kdsey v. Suu of Minn, ex rd. Wood, 
C.A.Minn., 334 F.2d 893. 

15. U.S.—U.S. ex Id. Henne v Fike, C.A.III., 563 
R2d 809, cert den. 98 S.a 1237. 434 US. 1072. 
53 LEd.2d 776 

w541 

16i U.S—Barnard v. Henderson. CA.La., 531 F.2d 
1332 

17. U.S.—Combs v. State of Tenn., C.A.Tenn., 330 
F.2d 693, cert. den. 96 8.0. 1731, 423 U.S. 934. 
48 LEd.2d 198—Webster v. Frey, CA.Ky.. 663 
R2d 88. 

King V. Perini, D.COliio. 431 RSupp. 481. 
Improper preeentatloB of iasne 
U.S.—US ex rel. Deen v. Wyrick. D.CMa. 426 
RSupp. 1193. affd., C.A., 363 F.2d 1293, cert den. 
99 S.a. 286, 439 US. 913, 38 LEd.2d 260. 

18. U.S.—Benson v. Superior Court Dept, of Trial 
Court of Massachusetts, D.C.Mais., 307 P.Supp. 
973, affd. in pert, revd. in part, C.A., 663 F.2d 
355. 

|M8e542 

21. US.-Sinith v. Wyrick. D.CMa, 358 RSupp. 

6oa 

23. U.S.-Strader v. AUsbrook, CA.N.C, 636 R2d 
67. 

27. US.-Sute of NJ. v. Chesimaid, CA.NJ., 333 
R2d 63. 

30. U.S.—Bradley v. Judges of Superior Court For 
Los Aiq^ County, State of Califeraia, D.COal., 
372 F.Supp. 26 affe. in pnrt, app. dism. in part. 
CA., 331 F.2d 413. 

37. U.S.—Wan v. Superintendent, Viigmia State Peni- 
tentiaiy, CA.Va.. 333 F2d 339. 

Green v. Wyrick, D.CMo.. 414 F.Supp. 343, 
afld, CA., 342 F.2d 11178—WUliama v. Brewer, 
UCIowa, 373 RSupp. 17a afRnned. CA.. 309 
F.2d 227, afnnned 97 6Ct. 1232, 430 US. 387, 31 
LEd.2d 424, reh. den. 97 S.a. 2206 431 US. 923, 
S3 LEd.2d 246 on remand 283 N.W.2d 248, cert 
den. 100 6a 1839,446 US. 921, 64 LEdJd 277. 

page 543 

40. U.6—Tliibodean v. Com. of Mast, D.CMaaB., 
428 RSupp. 342. 

State prisoner who appealed to state 
interme&te court but, by his own de¬ 
fault, failed to appeal to state’s highest 
court will be deemed to have waived 
his right to habeas relief in federal 
court."’ 

45J U.S.—NutaU v. Greer. CA. 7 764 FJd 

461 

40. Ua-Ckrter v. Joga CA.Ofaia 637 F.2d 449. 
oert. den. 102 60.2249.456 U6 986 72 L.Ed.2d 
836 
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Balthazar v Supenor Court of Com. of Ma^s, 
D.C.Mass., 428 FSupp 42S, aflcl CA, 573 F.2d 
698. 

47. US.—Tyler v Swenson, C.A.Ma, 527 F.2d 877, 
cert. den. 96 S.Ct 1515. 425 U.S. 915, 47 L Ed.2d 
766. 

Same eridence and Issues 

U.S.—Eaton v Wynck, C A.Mo., 528 F.2d 477 

page 544 

49. U.S.—Lussier v. Gunter, CA.Mass., 552 F2d 
385, cert den. 98 S.Ct. 171, 434 U.S. 854, 54 
LEd.2d 124, and 98 S.Q. 221. 434 U.S. 873, 54 
L.Ed2d 153. 

Powell V. Keve, D.C.Del., 409 F.Supp. 228. 

54. U.S.—U S. ex rel. Suggs v. UVallee, D.C N Y.. 
422 RSupp. 1042. 

55. U.S.—Stanley v. Wainwnght, CAFIa., 604 F 2d 
379, cert den. 100 S.Ct. 3019, 447 U.S. 925, 65 
L.Ed2d 1118, reh. den. 101 SCt 29. 448 U.S. 
912, 65 L.Ed.2d 1174. 

Failnre to perfect appeal attributable to state 

U.S.—Harris v. Kuhiman, DCN.Y., 601 FSupp 987. 

56. U.S.—Resendez v. Garrison, C.A.N.C, 528 F 2d 
1310. cert. den. 97 8.0. 2986, 433 US 913, S3 
LEd2d 1099. 

page 545 

59. U.S.—Lam v. Supenntendent, Virginia State Peni¬ 
tentiary, 401 F Supp 397. 

page 546 

64. U.S.—Maya v. Harris, C.A.Va., 523 F2d 1258 

68. U.S.—Austin v. Israel, D.CWis., 516 FSupp. 
461. 

page 547 

74. U.S.—Veneri v Orcuit Court of Gasconade 
County, 528 F.Supp. 496. 

Failure to make review 

U.S.—U.S. ex rd. Oilier v. Greco, D.C.N.Y., 426 
F.Supp. 375. 

79. U.S.—Carter v. Newburgh Police Dept., D.C. 
N.Y.. 523 RSupp. 16. 

82.83. Remand 

U-R-^Allen v. Radack, D.CS.D.. 426 RSupp. 1052. 

page548 

88* U.S.—l>ler v. Swenson, C.A.Ma. 527 F.2d 877, 
cert den. 96 S.a 1515, 425 U.S. 915, 47 L.Ed.2d 
,766—Leonard v. Wainwright, C.A.FIa., 601 F.2d 
807. 425 U.S. 915, 47 L.Ed.2d 766. 

page 549 

98. U.&—Dennis v. Solem, D.C.S.D., 522 F.Supp. 
698. 

4. U.S.—Maggitt V. Wyrick. CA.Mo., 533 F.2d 383, 
cert. den. 97 S.a. 264, 429 U.S. 898, 50 LEd.2d 
183. 

§ 32. -Review by United States 

Supreme Court 

9. U.S.—U.S. ex rd. Oaaparino v. Butler, 398 F.Sun>- 
127. 

page 550 

11. U.S.—Wilcox V. Carter. D.CGa., 545 RSupp. 
1043. 

17. U.S.—Roes V. Ristaino, CA.Maia., 508 F.2d 754^ 
revd. on oth. grda. 96 S.Ct. 1017. 

Lagana v. UFevre, D.CN.Y., 493 F.Supp. 6. 

§ 38. — Identity of Issues in 
State and Federal Court 

page 551 

21. U3.—Grace v. Butterworth, C.A.Maia., 635 F.2d 

1. cert den. 101 S.Q. 3053, 452 U.S. 917, 69 


L Ed 2d 421—Hudson v Rushen, C A Cal., 686 
R2d 826, cert, den 103 S.Ct 1896, 461 US 916, 
77 L Ed 2d 283 

US ex rel- Galloway v Fogg. D.C.NY, 403 
F.Supp. 248—Nicholas v. Supenor Court of State 
ot Cal. for Marin County, DC Cal, 610 FSupp. 
267 

26. U.S.—Brown v Cuyler, CAPa., 669 F.2d 155 
page 552 

29. U.S.—Leyva v. Superintendent, Green Haven Cor¬ 
rectional Facility, D C N Y, 428 F Supp 1 

§ 34. Conclusiveness of Judgments 
or Orders in Other Proceed¬ 
ings; Res Judicata 

35. U S —Wilwording v. Swenson, C A Mo, 502 F.2d 
844, certiorari denied 95 SCt 835, 420 U.S. 912, 
42 L.Ed.2d 843, on remand, D.C., 405 RSupp 
447. 

Cal—In re Richard M., 122 Cal Rptr. 531, 537 P2d 
363, 14 C.3d 783. 

36. U.S—Gates v. Henderson, C.A.NY.. 568 F2d 
830, cert. den. 98 SCt. 775, 434 U.S. 1038, 54 
L.Ed.2d 787 

37. US.—Thomas v. Dietz, DCN.J.. 518 RSupp. 
794. 

Conn.—Timms v. Munson, 433 A 2d 998, ISO Conn. 
660. 

page 553 

47. U.S.—Wilwording v. Swenson, C.A Mo., 502 F.2d 
844, certiorari denied 95 SQ. 835. 420 U.S. 912, 
42 LEd.2d 843. on remand. DC. 405 F.Supp 
447. 

page 554 

52. U.S —U.S. ex rel. Wojtycha v. Hopkins. C A.N.J.. 
517 R2d 420. 

§ 35. Relief as Dependent on Illegal 
Restraint or Detention 

page 555 

61, U.S.—Keeiun v. Bennett, C.A.AIa., 613 F.2d 127 
Mass.-Petition of Stewart, 411 N.E2d 177, 381 Mass. 
777. 

Mo —State v. 'Murphy, App., 626 S.W.2d 649. 

Mont—CJJ5. quoted fai In re Hart. 583 P.2d 411, 418, 
178 Mont. 235. 

Utah—Sute in Interest oi Hales, Utoh, 538 P 2d 1034. 

page 556 

64. Colo.—BeU v. Bower. 606 P.2d 74. 199 Cola 195. 

65. Ga.—McCranie v. Stete, 276 S.E2d 263. 157 
GaApp. 110. 

Ind.—Pierson v. Phend, 379 N.E2d 442, 269 Ind. 190. 
N.C.—State v. Parks, 228 S.E2d 248, 290 N.C. 748. 
Tex.—Ex parte Page^ Cr.. 563 S.W.2d 822. 

Utah—Gentry v. Smith, 600 P.2d 1007. 

66. Ala.—Brantley v. State, 318 Sa2d 376, 55 Ala. 
App. 681. 

page 558 

77. IIL—In Interest Workman, 373 N.E2d 39. 14 
IU.Dec. 908, 56 IILApp.3d 1007, afid. 390 N.E2d 
900, 28 niDec. 541, 76 UI.2d 256, cert. den. m 

S.Ct 525, 44 U5. 992, 62 L.Ed.2d 422. 

S 36. Errors and Irregularities Gen¬ 
erally 

79. Tex.-CJJ5. dted In Ex parte Shields, Gr.. SSO 
EW.2d 67a 675. 

page 559 

80. Cola—Ryan v. Cronin, 553 P.2d 754, 191 Cola 
487. 
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page 560 

81. U S —Cruz V Alexander. D.C N.Y , 477 F.Supp. 
516, dism C A. 622 F2d 573. 

82. U S.—Van Poyck v Wainwnght, C A.Fla., 595 
F2d 1083 

La —Slate v Nowell, 363 So.2d 523. 

85. Ga—Moye v Hopper, 214 SE2d 920, 234 Ga 
230 

Nev.—Flowers v SherifT, Clark County. 548 P 2d 644, 
92 Nev 217 

page 561 

91. U S —Anderson v. Maggio, CA.La., 555 F.2d 
447 

Ga—Matter of Stoner, 314 S.E2d 214, 252 Ga. 397. 
Mo—Ex parte Ryan. App. 607 S.W2d 888. 

Tex.—Ex parte Hopkins, Cr.App.. 610 S.W.2d 479. 
W Va.—Cameo v OrifTith, 272 S.E2d 235, 165 W.Va. 
812. 

page 564 

96. Wash—Matter of Keene, 622 P.2d 36a 95 
Wash 2d 203. 

99. US —Robertson v Warden Maryland Penitentia¬ 
ry. Collins, D.C.Md., 466 F.Supp. 262, affd. C.A, 
624 F.2d 1095, cert den 101 S.Ct. 376, 449 U S. 
961, 66 L.Ed.2d 229. 

3. Idaho—Sherman v. State, App., 693 P2d 1071, 
107 Idaho 369. 

§ 37. Exceptional Circumstances; 
Deprivation of Fundamental 
or Constitutional Rights 

page 565 

6. Tex.—Ex parte Yarborough, Cr.App.. 607 S.W.2d 

565. 

7. U.S.—In re Kravitz. D.CPa., 504 FSupp. 43. 

9. U.S.—Bishop v. Wainwnght, CA-Fla., 511 F.2d 
664, cert den. 96 S.Q. 2186, 425 U.S. 980, 48 
LEd.2d 806. 

Cal.—In re Johnson, 157 CaI.Rptr. 674, 598 P.2d 834, 
24 C.3d 769. 

Fla.-PDtvin V. Keller, 313 Sa2d 703. 

Ill—people V. Willett. 358 N.E2d 657, 3 IllDec. 259. 
44 Ill.App.3d 545. 

Ind.—Hawkins v. Jenkins, 374 N.E2d 49a 268 Ind. 
137. 

Tenn.—CJ.S. cited in State ex rel. Anglin v. MitcheU, 
575 S.W.2d 284, 288. App. after remand 596 
S.W.2d 779. 

Tex.—Ex parte Shields. Cr.. SSO S.W.2d 670. 
Utah-Chess v. Smith. 617 P.2d 341. 

Wis.—State ex rel. Kelley v. Posner, App., 282 N.W.2d 
633, 91 Wis.2d 301. 

Privilege 

U.S.—Poulin v. Gunn, CA.Cal., 548 F.2d 1379, vac. on 
oth. grds. 98 S.Ct. 424^ 434 U5. 93a S4 LEd.2d 
295, app. after remand, C.A., 589 F.2d 1024. 

page567 

12. U.S.—Houston v. Estelle, C.A.Tex., 569 F.2d 372, 
reh den. 572 R2d 320. 

Utab-Wiokham v. Fisher. 629 P.2d 89a 
Denial of acoeaa to courts 
La.—State ex lel. Jdmon v. Maggio, 440 Sa2d 133a 
on remand 449 So.2d 547. writ den. 450 So.2d 354. 

14. W.Va.-Johnson v. McKenzie, 235 EE2d 138, 
160 W.Va. 385. 

15. Fla.—Hayden fv. Miller. App.. 372 Sa2d 538. 
Wash.—Hews v. Evans, 660 P2d 263, 99 Washed 90. 
18. Competency 
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W Vb.—S tate ex rel Burton v Whyte, 256 S E 2d 424, 
163 W Va 276 

23. US—Hardee v Kuhiman, 581 F.2d 330 
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668 . 

Failnre to raise ol^jection on trial or appeal 
(I) Prejudice prong of “cause and prejudice” excep¬ 
tion satisfied. 
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page 571 

34. U.S.—Mains v. Butterworth. CA.Mass., 619 F.2d 
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1. Fla.—Willis V. Wainwright, App., 375 So.2d 3. 

2. Utah—Harris v. Smith. 541 P.2d 343. 
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3. Utah—Reddish v. Smith, 576 P.2d 859. 

5- Cal.—People v. Manson, 132 Cal.Rptr. 265, 61 
CA.3d 102, cert den. 97 S.a. 1686,430 U.S. 986, 
52 L.Ed.2d 382, app. after remand 170 Cal.Rptr. 
189, 113 C A.3d 280, cert. den. 102 S.Ct. 158, 454 
U.S. 844, 70 L.Ed.2d 130. 

Tex—Ex parte Valdez, Cr., 550 S.W.2d 88—Ex Parte 
Ormsby, Cr App, 676 S.W.2d 130. 

Defects sufficient to sapport writ 

(8) Nev.—Clark v. Sheriff, aark County. 580 P.2d 

472, 94 Nev. 364 

Tex.—Ex parte Rogers, Cr.App., 589 S.W.2d 132. 
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6. Tex.—Ex parte Dickerson. Cr.. 549 S.W.2d 202. 

12. U.S.—U.S. ex rel. Maisonet v. La Vallee, D.C. 
N Y.. 405 F.Supp. 925. 
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13. Nev.—Ortega v. Sheriff, Clark County, 587 P.2d 
1326. 94 Nev. 773 

14. Nev.—Watson v. Sheriff, Lyon County, 566 P.2d 
416, 93 Nev. 403. 

Tex.—Ex parte Howeth, O.App., 609 S.W.2d 54a 

16. Nev.—Sheriff, Clark County v. Hilliard, 608 P.2d 
nil, 96 Nev. 345. 

20. U.S.—DeBenedictu v. Wainwnght, CA.Fla., 674 
F.2d 841. 
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23. Not fatally deflective 

U.S.—Cramer v. Fahner, CJk.111., 683 F.2d 1376, oert. 
den. 103 S.Ct. 376, 459 U.S. 1016, 74 L.E(L2d 509. 

27. U.S.—Davis v. Adult Parole Authority, D.COhk), 
512 F.Supp. 533. 

30. U.S.—Johnson v. Williams, D.CNJ., 508 F.Supp. 
52. affd. 666 F.2d 842. 
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36. U.S.—Brandi v. Estelle, C.A.Tex., 631 F.2d 1229. 

37. U.S.—U.S. ex rel. Corozzo v. Attorney General of 
State of N.Y., D.CN.y., 475 F.Supp. 707. 
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and Return of Indictment 
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47. U.S.—Uttle V. U.Sn CA.Ma. 524 F.2d 335, cert 
den. 96 S.Ct. 1125, 424 U.S. 920 ,47 LEd.2d 326. 

Ga.—Fountain v. York, 229 S.E2d 629. 237 Oa. 784 

48. U.S.—Durham v. Wyrick, CA-Ida, 649 F.2d 587. 

49. Oa.—Pulliam v. Balkcom, 263 S.E2d 123, 245 
Oa. 99. cert. den. 100 5.0.3023,447 U.S. 927, 65 
EEd.2d 1121. 

56. U.S.—U.S. V. Neff, CA.Ma. 525 F.2d 361. 
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58. UE—Dicenso v. Michaels. CA-Maks., ^ F.2d 
633. 

61. U.S— Wedn v. Thomaa, CJk.N.Y.. 671 F.2d 713, 
oert. den. 102 S.CL 3491, 458 U.S. 1109, 73 
L.Ed.2d 1372. 

63. Nev.-51ieiifr, Washoe County v.Hodes, 606 P.2d 
178, 96 Nev. 184. 
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72. U.S.—Cunningham v. Estdle, CA.Tex.. 536 F.2d 
81 
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73. U.S.—U.S. ex rel. Bacon v DcRobertis, D.CIll., 
546 RSupp. 4a affd C.A.. 728 F.2d 874. cert, 
den. lOS S.O. 143, 83 L.Ed.2d 81 
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76. U.S.—Durham v. Wyrick, C.A.Ma. 665 F.2d 185. 

78. U.S.—Milligan v. Stone, D.C.Cal.. 424 F.Supp. 
1088, affd., C.A., 548 P.2d 878. oert. den. 97 8.0. 
2955,^32 U.S. 908, 53 LEd.2d 1081. 

79. U.S.—Wright v. WsinwrighU C.A.Fla., 537 Fid 
224. 

82. U.S.—Frenas v. Hendenon, La.. 96 S.Ct. 1708, 
423 U.S. 536, 48 LEd.2d 149 

Discrlmiiiation la oonpositioa of Jury 
U.S.—Newman v. Henderson. C.A.U., 496 F.2d 896, 
rehearing denied 502 F.2d 1167, two cases, afRnned 
96 S.O. 1708, 425 U.S. 336, 48 EEd.2d 149, 
vacated on other grounds 96 S.O. 2161 425 U.S. 
967. 48 L.Ed.2d 791, on remand 539 F.2d 502, 
rehearing denied 344 F.2d 518, certiorari denied 97 
S.O. 2986, 433 U.& 914, 53 LEd.2d IlOa 
Ga.—PuHiam v. Balkcom, 263 S.E2d 123, 245 Ga. 99. 
cert. den. 100 S O. 3023, 447 U.S. 927, 63 L.Ed.2d 
1121. 

83. U.S.—Newman v. Hendenon, CA.La., 539 F.2d 
502, reh. dm. S44 F.2d 518, oert. den. 97 S.O. 
2986, 433 U.S. 914, 33 LEd.2d llOE 

91. Ul.—Langella v. Commissioner dt Corrections, 
State of N.Y., D.CN.Y., 413 RSupp. 1214^ affd.. 
CA.. 343 F.2d 818, oert. den. 97 &Ct. 1679, 430 
U.S. 983. 52 L.Ed.2d 377. 
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99. U.S.—Arizona v. Washington. Ariz., 98 S-Q. 824^ 
434 U.S. 497, 54 LEd.2d 717. 

Agee v. Wyrick. D.CMo., 414 F.Supp. 435, affd. 
in part, CA.. 546 R2d 1324 
Fla.-Wright V. Wainwright, App., 359 Sa2d 11. 

L U.S—Furman v. Dabheiin, D.CN.Y., 487 RSupp. 
1213. 

Mich.—Cross v. Department of Corrections, 303 
N.W.2d 218, 103 MicLApp. 409. 

Utah—State' v. Boggess, 601 P.2d 927. 

Speedy triel 

(Mio—State v. Gnema X Bookstore, 359 N.E.2d 1381 
49 Ohio App.2d 164, 3 0.0.3d 218. 
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2, Constitntiona! claim 

Cmin.—Stapks v. Rofaiiuon, 476 A.2d 58a 193 Conn. 
439. 

3. Ky.—North V. RusaeU, 540 S.W.2d 4. 

Maas.—In re Thompson, 362 N.E2d 531 5 Maas-App. 

282. V 

Tenn.—Rudd v. SUte, Or., 531 S.W.2d 117. 

Wash.-Matter of Herman, 634 P.2d 3ia 30 Wath. 
App. 321. 

5. Where plea aipreaiient invalid 

U.S.—Andemin v. Wainwright. D.CFhu, 446 F.Siip|)L 
763. 

Relier proper for broken plea bargain 

U.S.—U.S. v. Orem, D.CNev., 543 RSupp. 556. 

6. U.S.-PeiTy v. U.S., CA.Ma, 576 F.2d 158, cert 
den. 99 S.Q. 168, 439 U.S. 855. 58 EE(L2d 161 

7. Juvenile coart 

U.S.—PoUaid V. Riddle, D.CVa., 482 F.Suppi 26a 

P>8e636 

8. U.S.—Poindexter v. Wolff, D.CNeb., 403 F.Supp. 

723. 

Me.—Smith v. State, 432 A.2d 1246. 

10. U.Sb—Berard v. Stoneman, D.CVt.. 428 F.Supp. 

516, affiL CA.. 573 F.2d 1287. 

IL OkL—JduiK» v. State, Cr.App., 595 P.2d 1356. 

Error held hnmileea 

U.S.—U.S. V. Wallace, D.CVa.. 448 RSupp. 164. 
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12. U.S.-Shrader v. Riddle, D.CVa. 401 F.Supp. 
1345. 

14. Habett Goipns i^ief warranted 

Tex.—Ex parte Clark. Cr.. 545 S.W 2d 175. 

15. U.S.—Haggard v. State of Ala.. C.A Ala., 550 
F.2d 1019. reh. den. 554 F.2d 475. 
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16. U.S.—Walker v. Butterworth, C.ATMass., 599 
F.2d 1074, cert. den. 100 S.Ct. 288, 444 U S. 937. 
62 L.Ed.2d 197. 

Bradshaw v. State of Okl., 398 F.Supp 838. 
W.Va.—Edwards v. Leverette, 258 S.E.2d 436. 163 
W Va. 571. 

Onisaion of closing argnments from transcript 
Ga.—^Dungee v. Hopper, 244 S.E.2d 849, 241 Oa. 236, 
cert. den. 99 S.Q. 219, 439 U.S. 882. 58 L.Ed.2d 
194. 

17. U.S.—Hayton v. Egeler, C.A.Mich.. 555 F.2d 599, 
cert. den. 98 S.Q. 527, 434 U.S. 973. 54 L Ed.2d 
463. 

Bradshaw v. State of Okl., 398 F.Supp. 838. 
Ga—Pulliam v. Balkcom. 263 S.E2d 123, 245 Ga. 99, 
cert. den. 100 S Ct. 3023. 447 U.S 927, 65 L.Ed.2d 
1121. 

Wash.-Petition of Myers. 587 P.2d 532. 91 Wash.2d 
120, cert, den 99 S.Ct. 2828, 442 U.S. 912. 61 
L.Ed.2d 278. 

19. U.S.—Harris v. Spears, C.A.Ala., 606 F 2d 639, 
reh den. 612 F.2d 579. 

Greenfield v RrMnson, DCVa.. 413 F.Supp. 
1113 

Ix-SUte V. Dollar, 372 So.2d 1220. 

Pa.-Com. V. Orman. 408 A.2d 518, 268 Pa.Super 383. 

Rtgbt not waifer 

Ga.—HoHoway v. McElroy, 245 S.E2d 658. 241 Ga. 
400. 

Defecthre indictments 
Tex.—Ex parte Shannon. Or., 564 S.W.2d 768 
Refkmnl to ftirnish indigent with transcript 
W.Va.—Varney v. Superintendent, West Virginia Peni¬ 
tentiary. 264 EE2d 472, 164 W.Va. 420. 

20. U.S.—Lowery v. Cardwell. CA.Anz., 535 F.2d 
546, app. after remand 575 F.2d 727. 

21. UE-Oam v. Wolff, CA.Neb., 528 F.2d 208. 

Agee V. Wyrick, D.CMa, 414 F.Supp. 435, afRi 
in part, C.A., 546 F.2d 1324 
Tena—State ex rel. Anglin v. Mitchell, 575 S.W.2d 284, 
app. after remand 596 S.W.2d 779. 

Tex.-Ex parte Hagans, Cr., 558 S.W.2d 457. 

Denial of seferance 

U.S.—Jenkins v. Bordenkircher, CA.Ky., 611 F.2d 162, 
cert. den. 100 8.0. 2169,446 U.S. 943, 64 L.Ed.2d 
798. 

24. U.S.—Rodrigues v. Estelle, CA.Tex.. 536 F.2d 
1096. 

U.E ex rel. Trantino v. Hatrak, D.CNJ., 408 
RSupp. 476, afU.. CA.. 563 F.2d 86. cert. den. 98 
S.O. 1499, 435 U.S. 928, 55 LEd.2d 524. 

page 638 

25. U.&—U.S. ex rel. Means v. Sdem, D.CS.D.. 457 
RSupp. 1256. 

26. Ga.—Deyton V. Wanzer, 241 S.E2d 228, 240 Ga. 
509. 

30l U.S.^Lopez for and in Behalf of Garcia v. Curry, 
CA.N.Y.. 583 F.2d 1188. 

3L Waiver of claim 

U.S.—Fletcher v. Lane; D.CI11.. 446 F.Supp. 729. 
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34^ .U.S.—Morgan v. Massey, C.A.Fla., 526 F.2d 347. 
cerL den. 97 S.O. 533, 429 U.S. 1002, 50 LEd2d 
613-Sapienza v. Vincent. C.A.N.Y., 534 F.2d 
1007. 

Simmons v. Dalsheiin, D.CN.Y., 543 RSupp. 
729, affd., CA.. 702 P.2d 423. 
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Failure to provide biftircated trial 
U S —Murphy v State of Florida, C A Fla, 495 F.2d 
553, reh den, C.A., 497 F.2d 1368, affd. 95 SCt 
2031, 421 US 794, 44 L.Ed.2d 589 

35. U.S,—Alvarez v. Wainwnght, C A.Fla, 607 F 2d 
683—Cramer v. Fahner, CA.lIl, 683 F.2d 1376, 
cert, den 103 S Q 376,459 U S 1016, 74 L Ed 2d 
509 

Fritts V Thompson, D CTenn , 413 F Supp. 668 
La.—State ex rel. Fields v. Maggio, 368 So.2d 1016 
Pa.—Com. V Hill, 422 A.2d 1385, 282 Pa.Super. 462. 
W Va.—State ex rel. Gary v. Warden, Hutionsville Cor¬ 
rections Center, 288 SE2d 176 

36. U.S —U.S. ex rel. Hand v. Redman, D C Del., 416 
RSupp. 1109. 

37. U.S—Zilka v Estelle, CA.Tex, 529 R2d 388, 
reh. den 532 F.2d 186, cert, den 97 S.Ct 495, 429 
U.S. 981, 50 L.Ed.2d 590, reh den. 97 S Ct 1166, 
429 US. 1125, 51 LEd.2d 577—Hills v Hender¬ 
son. CA.la., 529 F2d 397, cert den 97 SCt 
139, 429 US. 850, 50 LEd.2d 124—Mason v 
Balcom, CA.Ga., 531 F.2d 717, reh den 534 
F.2d 1407—Lockett v. Blackburn, 571 F 2d 309, 
cert. den. 99 8.0. 207, 439 US. 873. 58 L Ed 2d • 
186—Dasher v. Stripling, C.A.Ga., 685 F.2d 385, 
on reh. 714 F.2d 1084. 

Minor V Hams, D.CN.Y. 556 F.Supp. 1371, 
affd. C.A.. 742 F.2d 1430. 

Issue becoming moot 

U S.—State of N.J. v. Chesimard, C A.N.J., 555 F.2d 
63 
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38. U.S.—Loter v. Estelle. C.A.Tex.. 546 F.2d 151, 
cert. den. 98 S.Ct 150, 434 U.S. 846. 54 L.Ed.2d 
112—Satterfield v. Zahradnick, CA.Va., 572 F.2d 
443. cert den. 98 SCt. 2270. 436 US. 920, 56 
L.Ed.2d 762. 

U.S. ex rd Craft v. Lefevre, D.CN.Y., 432 
F.Supp. 93. 

Procedure (or investigate fruids 
U.S.—Mason v. State of Arizoru. C.A.Ariz, 504 F.2d 
1345, oert. den. 95 SO. 1145, 420 US. 936. 43 
L.Ed.2d 412. 

Failure to ofaiject to introduction of prior convic¬ 
tion 

US.—Weaver v. McKaskle, C.A.Tcx., 733 R2d 1103. 

Federal habeas corpus relief is 
barred by the failure of a petitioner to 
have contemporaneously objected to 
errors as they arose in state courts or 
to pursue objections which were 
made.^*^ 

38 U.S.—Wainwright v. Sykes, Fla.. 97 S.Ct. 2497, 

433 U.S. 72, S3 L.Ed.2d 594, reh. den. 98 S.O. 
241, 434 U.S. 880, 54 L.Ed.2d 163. 

Bril^ V. Baas, D.CVa., 584 RSupp. 807, affd. 
742 F.2d 155. 

The preceding rule is applicable to 
capital,^*as well as noncapital,^* 
cases, and furthermore, the rule is not 
limited in its application to cases in¬ 
volving ineffective assistance of coun¬ 
sel.**-” 

38a0. U.S.—Briley v. Baas, D.CVa.. 584 RSupp. 
807. 

38Ji5. U.S—Briley v. Bass. D.C.Vb.. 584 RSupp. 
807. 

38J0. U.&—Briley v. Bass, D.CVa., 584 RSupp. 
807. 

Inadequacy of representation of counsel generally see 
infta § 61. 

39. U.S.—McQueen v. Swenson, CA.Mo., 498 R2d 
207, app. after remand 527 F.2d 579. , 


40. US—Crowell v Zahradnick, CA.Va, 571 F2d 
1257, cerl den 99 S.Cl 357. 439 U.S 956, 58 
L Ed 2d 348 

41. US.—Hicks V Wainwrighi, C.A.Fla, 633 R2d 
1146 

Fair V Cuyler, D.C Pa . 506 F.Supp 1088 

43. US —Panzavecchia v Wainwnght, C A Fla, 658 
F2d 337. 

44. US —Eberhardt v Bordenkircher, C A Ky, 605 
F2d 275. 

page 641 

45. U S —Alvarez v Estelle, C.A Tex, 531 F.2d 1319, 
reh. den. 534 F 2d 1407, cert den 97 S.Ct 748, 
429 U S 1044. 50 L Ed 2d 757, reh den. 97 EO 
1164, 429 US 1124, 51 L.Ed2d 576-Satterfield 
V Zahradnick, C.A Va , 572 F 2d 443, cert. den. 
98 SCt. 2270, 436 U.S. 920, 56 L.Ed.2d 762. 

US. ex rel Craft v Lefevre, DC.N.Y., 432 
F.Supp. 93 

46. U S —Boswell v. State of Ala., C A.AIa., 537 F 2d 
100 

Wilwording v Swenson, 331 F.Supp. 1188, affd., 
C.A, 439 F.2d 1331, revd. on oth. grds 92 S.Ct. 
407, 404 US. 249, 30 LEd.2d 418, app. after 
remand. CA.. 502 F.2d 844, cert, den 95 S.Ct 
835, 420 US 912, 42 L Ed 2d 843, on remand 405 
F.Supp. 447 

No objection at trial 

U S.—Gray v. Estelle. C A Tex. 538 F.2d 1190. 
Determination of effect 
(2) U.S—Hollins V. Beto, D.C.Tex., 373 FSupp. 
1246, affd.. C.A.. 500 F 2d 1183, affd. 503 F.2d 1373, 
cert. den. 95 S.Ct 813, 419 U.S 1125, 42 L Ed 2d 827 
Since the publication of the bound volume, the case of 
Williams V Estelle. C.A.Tex., 500 F.2d 206, Williams v 
Beto. D.C Tex., 364 RSupp. 335, was reversed, the 
court holding that although a state cannot, consistent 
with the Fourteenth Amendment, compel an accused to 
stand tnaJ before a jury while dressed in identifiable 
pnson clothes, the failure to make an ofagection to the 
court as to being tried in such clothes negates the 
presence of the compulsion necessary to establish a 
constitutional violation 

US.—Estelle v. Williams, D.C.Tex., 96 S.Q. 1691, 425 
U.S 501, 48 L.Ed.2d 126, reh. den. 96 S.Ct. 3182, 
426 U.S. 954, 49 LEd.2d 1194, on remand. CA, 
537 F.2d 856 

47. U.S.—Wnght v. State of Tex., CA.Tex., 533 F 2d 
185. 
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48. U.E—Preston v Seay. D.C.Mass.. 541 F.Supp. 
898, affd. C.A., 684 F.2d 172. 

48. U.E—U.S. ex rel Smallwood v. Lavalle, 377 
RSupp. 1148, affd., C.A., 508 F.2d 837. 

50. U.E—Bradley v. Judges of Superior Court for Los 
Angeles County, State of Cri. by McCourtney, 
C.A.Cal., S3] F.2d 413—Alvarez v. Estelle. CA. 
Tex., 531 F.2d 1319, reh. den. 534 R2d 1407, cert, 
den 97 EO. 748, 429 U.S. 1044, 50 LEd.2d 757, 
reh. den. 97 S.Ct. 1164, 429 U.S. 1124, 51 LEd.2d 
S76-Bruce v. Estelle, CA.Tex., 483 R2d 1031. 
app. after remand 536 F.2d 1051, oert. den. 97 
ED. 767, 429 U.S. 1053, 50 L.Ed.2d 770. 

Donovan v. Davis, 397 F.Supp. 372 Revd. on 
oth. grds., CA.. 558 F.2d 201 
Tex.—Ex parte Barcelo, Cr.App.. 577 EW.2d 499. 
W.Va.—Losh V. McKenzie. 277 S.E2d 606. 

Denial of right of oooftpontotion 

U.E—Riner v. Owens, CA.7(Ind.), 764 F.2d 1253. 

Harmless error shown 

U5.—U.E V. Wallace, D.C.Va.. 448 F.Supp. 164. 

Ovemled case 

Since the pablicition of the bound voinme, the case of 
WUliams v. Estelle, CA.Tex., 500 F.2d 206. was re¬ 
versed, the court holding that although a state cannot, 
consistent with the Fourteenth Amendment, compel an 
accused to stand trial before a jury while dressed in 
identifiable prison clothes, the failure to nfake an objec¬ 
tion to the court as to being tried in such clothes negates 
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the presence of the compulsion necessary to establish a 
constitutional violation. 

Plea bargdn agreement 

U.S.—Underwood v. Blackburn. D.CLa., 563 F.Supp. 
273. 

Failnn of Judge to recnae hfmaelf 

U.S.—U.S. V. Nacrelli, D.C.Pa., 543 F.Supp. 798. 

51. U.S —Shiriey v. State of N.C., C.A.N.C., 528 F.2d 
819. 

US.—Estelle v. Williams, C.A.Tex., 96 S.Ct. 1691, 425 
U.S. 501, 48 LEd.2d 126, reh. den. 96 SCt. 3182, 
426 U.S. 954, 49 L.Ed.2d 1194, on remand. C.A., 
537 F.2d 856. 
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56. U.S.—Neville v. Cavanagh, CA.1U., 611 F.2d 673. 
cert den. 100 S.Ct 1834,446 U.S 908,64 LEd.2d 
260. 

58. Erroneoua instnictioa 

U.S.—Spntlin v. Solem, C.A.S.D.. 577 F.2d 56. 

59. U.S.—Hayton v. Egeler. D.CMich., 405 RSupp. 
1133, affd., C.A.. 555 F.2d 599, cert. den. 98 S.Q. 
527, 434 U.S. 973, 54 LEd.2d 463. 

60. U.S.—Neville v. Ckvanagh, CA.II1., 611 F.2d 673. 
cert. den. 100 S.Ct. 1834, 446 U.S. 908, 64 LEd.2d 
260. 
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63. Decree of prejudice 
U.S.—Martin v. Warden, Huntingdon State Correction¬ 
al InsL, C.A.Pa.. 653 F.2d 799, cert. den. 102 S.Ct. 
1019, 454 U.S. 1151, 71 L.Ed.2d 306. 

§ 59. Del^ in Proceedings 

67. CaL—Simmons v. Municipal Court fbr Gty and 
County of San Francbco, 166 CaLRptr. 55^ 108 
C.A.3d 295, reh. den. 167 Cal.Rptr. 608, 109 
C.A.3d 15. 
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71. U.S.—Hughes v, Karr. Ark., 407 F3upp. 213. 
N.Y.-People ea rel. Kehoe v. Haikness, 376 N.Y.S.2d 

95a SO A.D.2d 1010. 

72. U.S.—Doescher v. Estelle, CA.Te]i., 616 F.2d 
205, rdi. den. 618 F.2d 1389. 

page 646 

77. N.Y.—People ex rel. Sangetti v. Monroe, 376 
N.Y.S.2d 184, 50 A.D.2d 824. 

79. Ala.—CJJ5. qwtad at lomlh hi Blake v. State. 

CrApp., 448 Sa2d 968, 969. 

82. Ohio-Bolus v. Engle, 355 N.E2d 493. 48 Ohio 
St.2d 3, 2 0.0.3d 2, cert. den. 97 S.Ct 1183, 430 
VS. 909, 51 LEd.2d 586. 

84^ N.Y.-People ex rel.. Small v. Scully. 460 N.Y. 

S.2d 37a 92 A.D.2d 943. 

Tex.-Ex parte Trillo, Cr., 540 S.W.2d 728. 

Me 647 

M. US^Wlbon V. Poitoa, CA-Fk., 04 P.2d 249. 
92. U.S.—Serrano v. Duckworth. D.CInd., 525 
F3upp. 9. 
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18. U.&—U3. ex rel. Hcnsoa v. Redman. D.CDel., 
419 RSupp. 678. 

24w U.S.-Wallaoe v. Kem. D.CN.Y.. 371 F3upp. 
1384, vac. on olh. grds.. CA.. 499 F.2d 1345. cert, 
den. 95 S.CL 1329, 420 U.S. 947. 43 LEd.2d 425. 

§ 60. Representation by Counsel 
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26. Oa.-WUliains v. Hopper, 254 S.E2d 854, 243 
Ga. 475. 

28. U.S.—US. ex raL Garrett v. Lane, D.CllL, 464 
RSupp. 793-Cruz v. Alexander. D.CN.Y.. 477 
RSup. 516, dism., CA., 622 R2d 573. 


Cal.-In re Johnson. 157 Cal.Rptr. 674, 598 P.2d 834, 
24 C.3d 769. 

Oa.—Kemp v. Spradlin, 301 S.E.2d 874, 250 Oa. 829. 
S.D.—Matter of Kozak, 256 N.W.2d 717. 

Tex.—Ex parte Howard. CnApp., 591 S.W.2d 906. 
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29. U.S.—Loter v. Estdle, C.A.Tex., 546 F.2d 151, 
cert. den. 98 S.Ct. 150, 434 U.S 846, 54 L.Ed.2d 
112 . 
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36. U.S.-Oray v. Estdle. CA.Tex.. 616 F.2d 801. 

37. Cal.—People v. Barlow, 163 CsLRptr. 664, 103 
CA.3d 351. 

page 654 

47. Denial of lay conuael 
Idaho—Mitchell v. .^nts of State. 670 P.2d 520, 105 
Idaho 419 
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52. U.S.—Davis v. Fiiher, C.A.Tex.. 546 R2d 66. 
54. Tex.—Ex pane Hogan. Cr., 556 S.W.2d 352 
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73. U.E—Reeves v. Mabry. D.C.Ark., 480 F.Supp. 
529. affd.. C.A. 615 F.2d 489. 
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The failure to provide counsel at a 
pretransfer hearing under the Inters 
state Agreement on Detainers gives 
rise to Iwbeas corpus relief.^*’ 

743. U.S.—Cavallaro v. Wyrick, CA.Mo.. 701 F.2d 
1273. cen. den. 103 S-O. 312a 462 U.S. 1135, 77 
LEd.2d 1372. 

77. Oa.—Dixon V. Hopper. 229 S.E2d 656, 237 C3a. 
811. 

82. U.S.-Davis v. Estelle, CA.Tex., 529 R2d 437. 

§ 61. — Inadequacy of Represen¬ 
tation 

page 659 

86. UE-^ones . Estelle, CA.Tex., 622 F.2d 124, 
cert. den. 101 S.Cl 537,449 U.S. 996, 66 L.Ed.2d 
295. 

Oa.—Zuit v. Oaddia, 279 SJE.2A 219,247 Oa. 717, cert, 
den. 102 S.a. 579,454 US. 1037, 70 L.Ed.2d 483. 

87. UE—Voyles V. Watkiiis. D-CMisb.. 489 RSuppi 
901—Barnett v. Alford, D.COkl., 550 F.Supp. 
719. 

N.Y.—Peo|de ex rd. Rodriguez v. Harris, 443 N.Y.S.2d 
784, 84 A.D2d 769. 

Gmliomarv trial arocedares 
Ul-Qiyler v. SulUvan, PB.. 100 ECt 1708. 446 UE 
335, 64 LEd.2d 333, on remand, CA.. 631 F.2d 
14, on remand, D.C, 530 RSupp. 1353, on remand 
553 RSupp. 1236. 

Federal coant not bound to state oourFO inter¬ 
pretation of OoustitatioB 
UEr-41illinark v. Cartwright. CA.OIcL, 742 R2d 584 
QnertlonoflSBct 

UE-WaHami v. Leeke, D.CEC, 444 RSupp. 229, 
app. diim.. CA.. 371 F.2d 579. 

88. UE-MidUm V. Evans, CA.Cbla, 622 R2d 504. 

UE ex rd. Lee V. Rowe, D.CIII., 446 FEipp. 
1039. 

89. Ala.—James v. State, Cr.App., 399 Sa2d 904 
Fla.—Wadiing^ v. State, 397 Sa2d 285. 
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9L UE—PBmmore v. Estdle, CA.Tex., 607 F.2d 
662, cert. den. 100 ECt. 2155, two ernes, 446 U.E 
937, 64 LEd.2d 789. 
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Greenfidd v Robinson, D.C.Va., 413 F.Supp^ 
1113. 

Conn.—State v. Just. 441 A.2d 98, 185 Conn. 339. 
Fla.—Smith v. State, 400 So.2d 936, app. after remand, 
421 So.2d 146-Terry v. State, App., 404 So.2d 
1154. 

Ga.—State Bd. of Cometions v. Smith, 233 EE2d 797, 
238 Ga 565. 

La.—State v. Tucker. 332 So.2d 797 

InteUigent walrer of direct appeal 

Conn.—State v. Rivera, 494 A.2d 57a 196 Conn. 367. 

92. Appeal 

U.S.—Summers v. Thompson, D.CTenn., 444 F.Supp. 
312. 

Cal.—In re Lower. 161 CalJlptr. 24 100 CA.3d 144. 

93. UE—Kibert v. Blankenship, CAVa., 611 F.2d 
52a cert. den. 100 S.a 184a 446 UE 911, 64 
L.Ed.2d 264 lefa den. 100 EG 298a 446 U.E 
993, 64 L.Ed.2d 85a 

McQueen v. Swenson. DCMa, 425 F.Sup|)b 
373, revd. on oth. grds.. CA.. 349 F.2d 570, revd. 
on oth. grds. 360 F.2d 959 
Ga.-Dick v. State, 287 EE2d 11, 248 Ga. 898. 

Tex.—Ex parte Spicer. Cr.App., 622 S.W.2d 132. 

Va.—Anderson v. Warden of Powhatan Correctional 
Center, 281 EE2d 885, 222 Va. 511. 
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96. Tex.—Ex parte Ewing. CrApp., 370 EW.2d 941. 

97. U.E—Maxey v. Benton, D.COkl, 483 RSupp. 1. 
99. La.-State v. Winlirey. 339 Sa2d 73. 

5. Va.—^Anderson v. Warden of Powhatan Correction¬ 

al Center, 281 S.E2d 883, 222 Va. 311. 

6. U.E—Washington v. Downes, D.CVa.^ 475 

RSupp. 573. 

Exhauition reqalremeat utisfied 
UE—Hayward v. Stone, CACal., 496 F.2d 844, app. 
after remand 527 F.2d 256. 

page 662 

9. U.E—U.E V. Sturm, CAPa., 671 F.2d 749, cert, 
den. 103 S.CL 95, 459 U.E 842, 74 L.Ed.2d 86. 

10. UE—Smith V. Warden, Maryland Penitentiary. 
D.CMcL, 477 RSupp. SOU 

13. Tex.—Ex parte Campoi, Cr.App., 630 S.W.2d 
276. 

14. U.E—Salkay v. Wainwright, CAFla., 352 F.2d 
151. 

ni.-People V. Martinez, 433 N.E2d 981. 60 BLDec. 
743, 104 IlLApp.3d 990. 
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15. U.E-McBiyar v. McElroy. D.COa., 510 RSupp. 
706. 

Basis fbr determiiutloii 

US.—McQueen v. Swenson, CA.Mo., 498 F.2d 207, 
app. after remand 527 R2d 579. 

(2) Other statements. 

U.E—Martin v. Blackburn, D.CLa., 321 F.Supp. 685, 
affd. CA. 711 F.2d 1273, reh. den. 739 F.2d 184 

Held not 

UE—^Kayes v. Stale of Ala., D.CAIa., 566 F.Supp. 
108. 

17. Not necessary 

UE-Riumds v. Hess. CA.OkL, 653 F.2d 1339, app. 
after remand 713 F.2d 596. 

18. UE—Saunders v. Eymsn, CAAriz.. 600 F.2d 

728. w 

Cal.—In re Grissom, ISO Cal.Rptr. 96, 85 CA.3d 84a 

20. UE-OUlihan V. Rodrigoez, CAN.M., 551 F.2d 
1182, cert. den. 98 ECt. 148, 434 US. 845, 54 
L.Ed.2d 111. 

Error flree trial not gnara n teed 
U.E—Martin v. Blackburn, D.QLa., 521 F.Supp. 685, 
afM. CA, 711 FJd 1273, reh. den. 739 F.2d 184 

21. U.E—Hawkman v. Pamtt, CANeb., 661 F.2d 
1161. 
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25. U.S.—Terry v. Franzen. D CIII.. 303 F Supp. 63. 
afTd. CA., 714 F2d 149. 

27. U.S.—Powell V. Spalding, C.A.WBah., 679 F.2d 
163. 

U.S. ex rel. Mitchell v. UVallee. D.C.N Y. 417 
FSupp. 1S4, afTd, C A., SSI R2d 301 
Idaho-Palmer v. Dermitt, 63S P.2d 9SS. 102 Idaho 
S91. 

28. U.S—Cox V Wynck. CAMo. 642 F2d 222, 
cert. den. 101 S.Ct. 3013, 451 US. 1021. 69 
LEd.2d 394—Holtan v. Parratt. C.A.Neb, 683 
F.2d 1163, cert den. 103 S.Ct 1231. 459 U.S 
I22S, 7S L.Ed.2d 466—Goodwin v Balkcom, C A. 
Ga.. 684 F.2d 794, cert den. 103 SCt. 1798, 460 
U.S. 1098, 76 L.Ed.2d 364—Dufresne v. Moran, 
CA.R.I., 729 F.2d 18. 

Baldwin v. Blackburn. D.C La., S24 F.Supp. 332, 
653 F.2d 942, cert, den 102 S.Ct 2021, 456 
U.S. 950, 72 L.Ed.2d 47S, reh. den. 102 SO 2918, 
4S7 U.S. 1112, 3 L.Ed,2d 1323. 

Pr^mUce not shown 

U.S.—McKeldin v. Rose, CA.Tenn, 631 F.2d 458, 
cert den. lOl S,a. 1488, 450 U S. 969, 67 L Ed.2d 
619—Hines v. Enomoto. CA.Gal., 658 F.2d 667, 
on remand D C.. 555 F Supp. 24, afTd C.A, 703 
F.2d 575, cert. den. 103 S.Q. 3545, 463 U.S 1211, 
77 L.Ed.2d 1394—Diaz v. Martin. C.A.Tex., 718 
F.2d 1372, reh den. 723 F.2d 907, cert den. 104 
S.Ct. 2358, 80 LEd.2d 830. 

Fla.—Terry v. State. App., 404 So 2d 1154. 

Va.—Stokes v. Warden, Powhaten Correctional Center, 
306S.E2d 882, 226 Va. 111. 

29. U S.—Cannon v. Berry. C.A Ala., 727 F.2d 1020, 
reh. den. 732 F.2d 944. 

Pless V. State of N.C., of Mecklenburg County, 
D.C.N C, 502 F.Supp. 438, afTd 673 F.2d 1315, 

30. U.S.—Garton v. Swenson, D.CMo., 417 F Supp. 
697. 

31. U.S.—O’Kelley v. State erf" N.C, C.A.N C, 606 
F.2d 56. 

Jackson v. State of S.C., D.C.S.C., 498 F.Supp. 
186. 

Denial shoim 

(1) Other instances. 

U.S.—U.S. ex rel. Vriner v. HedrKk, D.C.IIl., 500 
F.Supp. 977. 

Denial not shown 

(1) U.S.—Lace v. US., D.C.Vt., 606 F.Supp. 50 
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35. U.S.—Alim V. Smith, D.CN.Y., 474 F.Supp. 54. 

37. U.S.—Voyles v. Watkins, D.CMias., 489 FSupp. 
901. 

Tex.—Ex parte Harris, CrApp., 596 S.W.2d 893. 
W.Va.—Cannellas v. McKe^ 236 S.E2d 327, 160 
W.Va. 431. 

Particnlar circnnutances 

38. U.S^U.S, V. Hill, C.A.Va., 540 F.2d 1254. 

Barfidd v. Harris, D.CN.C, 540 FSupp. 451, 
affd. C.A., 719 F.2d 58, cert. den. 104 S.Ci. 2401, 
81 L.Ed.2d 357, reh. den. 105 S.CL 28, 82 L.Ed.2d 
92a 

Conn.—Buckley v. Warden. Connecticut Correctional 
Inst., Somers, 418 A.2d 913, 177 Conn. 538. 
Fla.->^Smith v. State, 400 So.2d 956, up, after remand 
421 So.2d 146. 

La.—State ex rd. Fidds v. Maggio, 368 So.2d 1016. 
Va.—Anderson v. Warden of Powhatan Correctional 
Center, 281 S.E2d 885, 222 Va. 511. 

Particnlar nutters 

(4) Other matters. 

U.S.—Parker v. Parratt, D.CNeb.. 504 FSupp. 69a 
affd. in part, revd. in part on oth. grds., C.A., 662 
F.2d 479, cert den. 103 S.Ct. 102, 459 U.S. 846,74 
L.Ed.2d 91. 

Abssooe of pr^udlce 

U.S.—Maxwdl V. Mabry, CAArk., 672 F.2d 683. 
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Mapp V. Clement, DCN.Y, 451 FSupp .505. 
affd., C A, 591 F2d 1.330, cert, den 99 SCt, 1428, 
440 U S 948. 59 L Ed 2d 637. 
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Professional judgment not to be second-gnessed 
by hindsight 

US— McQueen v Swenson. CAMo, 498 F 2d 207 
app after remand 527 F2d 579 ’ 


39. Denial of rights not shown 

U.S.—Praylow v Martin, CA.4 (SC). 761 F2d 179. 

cert, den 106 SCt. 535. 88 L Ed 2d 466. 

Ga—Dixon v Hopper. 229 SE2d 656. 237 Ga. 811 

40. Rights not denied 

U.S.—Quiroz V WawrzBszek, C A.Aru . 749 F 2d 1375, 
ceri den. 105 S.Ct 2119. 85 L Ed 2d 483 
43. U.S —Guzzardo v. Bengston, C A 111, 643 F 2d 
1300, cert den 101 SCt 3085, 452 US. 941. 69 
L Ed.2d 955 

45. U S.—Jackson v. Estelle, CA Tex . 548 F 2d 617, 
reh den SSI F.2d 863. 

Cal.—In Grissom, 150 Cbl Rptr 96, 85 C A.3d 840 

46. Cal—People v Green, 164 Cal Rptr 1. 609 P 2d 
468. 27 C.3d I 

47. Ga —Young v, Ricketts. 250 S E 2d 404. 242 Ga 
559. cert den. 99 SCt 2870. 442 US 934, 61 
LEd 2d 304, reh. den 100 S.Ct 193. 444 U.S 

'889. 62 LEd 2d 125. 

50. U.S.—McQueen v. Swenson, CA.Mo., 498 F.2d 
207, app after remand 527 F 2d 579 
Cal—People v Fnerson, 158 Cal Rptr. 281, 599 P2d 
587. 25 C 3d 142, app after remand 218 Cal Rptr. 
73. 705 P.2d 396, 39 C 3d 803. 

Relief justified 

U.S—Rummel v Estelle, CATex. 498 FSupp 793. 
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52. U.S.—Goodwin v. Balkcom, CA.Ga., 684 F.2d 
794, cert. den. 103 S.Ct 1798, 460 U.S 1098, 76 
L.Ed.2d 364. 

Ga.—Banka v. Glass, 250 S.E.2d 431, 242 Ga. 518, cen 
den. 99 S.Cl 1802, 440 U S. 986, 60 L.Ed.2d 249. 

53. U.S.— Hines v. Enomoto, C A.Cal., 658 F 2d 667, 
on remand D.C, 555 FSupp 24, afTd. C.A . 703 
F2d 575, cert. den. 103 S.Q 3545. 463 U.S 1211, 
77 L.Ed.2d 1394. 

55. U.S—Durham v, Blankenship, D.C.Va., 461 
P.Supp. 492, dism. CA., 609 F 2d 506. 

57. Adequate representation not denied 
(1) U.S—Cerbo V Fauvm-, CA.Pa,, 616 F2d 714, 
cert den. 101 S.Ct 158, 449 U.S. 858, 66 LEd.2d 73. 
Rock V. Zimmerman, D.CPa, 543 F.Supp. 179. 

59. U.S.—Healy v. Malcolm, D.CN.Y, 496 F.Supp 
941. 

60. U.S.-iJones v. Taylor, C.A.N,C., 547 F.2d 808. 
Cal.—People v Savala, 171 Cal.Rptr. 882, 116 C.A.3d 

41, app. after remand. 195 Cal.Rptr. 193, 147 
C.A.3d 63. 

61. Ga.—Young v. Ricketts, 250 S.E2d 404, 242 Ga. 
559, cert. den. 99 S.Ct. 287a 442 U.S. 934, 61 
LEd.2d 304, reh. den. 100 S.Ct. 193, 444 U.S. 
889, 62 LEd.2d 125. 

64. U.$.—McNulty V. Olim, C.A.Hawaii, 652 F2d 
1369. 
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68. U.S.—Hicks v. OUw, D.C.Kan., 523 F.Supp. 64. 

69. U.S.—Lagares Martinez v. Rivera Rodriguez, 
CA.Puerto Rico, 552 F.2d 39a 

70. U.S.—Parton v. Wyrick, CA.Ma, 614 F,2d 154, 
cert. den. 101 S.Ct 131,449 U.S 846, 66 LEd.2d 
56. 

Wash.-5tatc v. King, 601 P.2d 982,24 Wash.App. 495. 

71. U.S-—Sand v. Eatelle, CATex., 551 F2d 49, op. 
after remand 559 FJd 364* cert. den. 98 S.Q. 
1267, 434 U.S. 1076, 55 LBd.2d 783. 

72. U.S,—Goldman v. Anderson, CA.Midi.. 625 
F2d 135. 

Agee V. Wyrick. D.CMo., 414 F.Suppi 435. affd. 
in put. C.A., 546 F.2d 1324. 

73. U3.—Young v. State of Okl., D.COkl., 428 
FSupp. 288. 


75. 


76. 


US—Lumpkin v Ricketts. CAGa, 551 F2d 
68a reh den 554 F 2d 475 Cert, den 98 S.Ct 
485. 434 U S 957. 54 L Ed 2d 316 

Ga—Murphy v. Balkcom, 262 S.E2d 784, 245 
Ga. 13 


78. Utah—Chess v Smith, 617 P2d 341 
83. Fla —Meyer v State. App,. 5 Dist. 415 So 2d 7a 
approved Sup. 430 So 2d 440-Avera v. State. 
App 5 Disl .417 So.2d 804, result approved Sun 
430 So.2d 440 ’ 


Untimely appeal 

Or.—City of Klamath Falls v. Winters, 619 P.2d 217, 
289 Or 757. app dism 101 SCt 2037. 451 Us! 
964, 68 L.Ed 2d 343 


§ 62. —— Waiver of Right to Coun¬ 
sel 
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86. Ga.—Taylor v Ricketts, 238 S.E 2d 52, 239 Ga. 
501 

90. US.—Maynard v. Meachum, CA.Masi., 545 
F2d 273 

Sufficient understanding 
US.—U.S ex rel Konigsberg v Vincent, D.C.N.Y., 
388 FSupp 221, afTd, C.A. 526 F2d 131, cert, 
den. 96 S Ct 2652, 426 U.S. 937, 49 L.Ed.2d 388. 
92. U S —Rhmehart v. Gunn, C ACal, 598 F.2d 557, 
app after remand 661 F.2d 738. 

94. Waiver shown 

(I) US—Maynard v Meachum, C.A.Maa, 545 
F2d 273. 

§ 63. Plea of Guilty 
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8. U.S.—Ktbert v Blankenship, CAVa., 611 F2d 
520, cert, den 100 S.Ct. 1840, 446 U.S 911, 64 
LEd 2d 264. reh. den. 100 S.Q. 298a 446 U.S. 
993, 64 L Ed.2d 850-Hill v. Lockhart, CA.Art. 
731 F.2d 568, on reh. 764 F2d 1279, afU. 106 
S.Ct. 366, 88 LEd.2d 203. 

Ga.—Mason v. Banks, 248 S.E 2d 664, 242 Ga. 292. 
Ill —People ex rel. Jenkins v Department of Correc¬ 
tions, Adult Pardon and Parole Bd.. 336 N.E2d 
385, 32 lll.App.3d 147. 

La.—State v. Cusher, 400 So.2d 601. 

N.Y.—People ex rel. Jackson v. Smith, 376 N.Y.S.2d 
721, 50 A.D.2d 1057. 

Okl —Phillips V. State, Cr., 546 P.2d 1027, cert. den. 96 
S.Q. 1733, 425 U.S. 954. 48 LEd.2d 199. 

Tex.—Ex parte McWilliams. Cr.ApfK, 634 &W.2d 815, 
cert. den. 103 S.Ct. 447, 459 U.S. 1036, 74 LEd.2d 
601 

10. U.S.— Keel v. U.S., CA.Ala., 585 F.2d lia 
lU.— People V. Reese, 383 N.E2d 759, 22 Ill.Dec. 951. 

66 Ill.App.3d 199. 

11. U.S.—Cederbaums v. Harris, O.C.N.Y., 473 
F.Supp. 1238, motion gr. 484 F.Supp. 125. 
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13. U.S.—Via v. Superintendenr, Powhatan Correc¬ 
tional Center, CA.Va.. 643 F.2d 167. 

Vasserman v. Warden, Auburn State Prison. 
D.C.N.Y.. 412 FSupp. 26. 

La.—State v. Knighten, 320 So.2d 184—State v. De- 
Manuel, 321 SoJd 506. 

Nev.—Sigler v. Director, Nevada Dept, of Prisons, 626 
P.2d 275. 97 Nev. 221. 

Tenn.-Stata ex rel. Anglin v. Mitchell, 57S S.W.2d 284, 
app. after remand 596 S.W.2d 779. 

Tex.—Ex parte Harris, Cr.App.. 596 S.W.2d 893. 

14w U.E—Teubert v. Gagnon, D.CWis.. 478 F.SuppL 
474. 
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16. U S.—Blackledge V Allison, N.C. 97 S.Ct 1621, 
431 U S 63, 52 L.Ed.2d 136. 

Carver v. Wharton, D.CGa., 532 P.Supp. 512 
La —State v. Nelson, 379 So.2d 1072. 

Plea conaidered valid 

U.S.—U.S. ex rel. Cyburt v. Rowe. CA.IIL, 638 F2d 

1100. 

Wash.—State v. Hall. 573 P 2d 802, 18 Wash.App. 844. 
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18. U S.—U.S. ex rel Ferns v. Finkbeiner, C.A.I11., 
551 F2d 185, cert, den 98 S.Q. 1508. 435 U.S. 
932, 55 LEd.2d 530. 

19. Wash.—State v Hall. 573 P 2d 802, 18 Wash. 
App 844. 
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29. US —U.S V. Scott, C A.Ala.. 625 F.2d 623. 
Cal.—In re Ronald E. 137 CaI.Rptr. 781, 562 P.2d 684, 

19 C3d 315. 

Wyo—Cardenas v. Meacham. 545 P.2d 632. 
Improper advice or inteotional coaftisioa 
(2) Other statements 

US.—Cuyler v. Sullivan, Pa., 100 S.Q. 1708, 446 U.S 
335, 64 L.Ed.2d 333, on remand, C.A., 631 F.2d 
14^ on remand, D.C., 530 F.Supp. 1353, on remand 
553 F.Supp. 1236. 

30. U.S.—Osborne v. Thompson, D.CTenn., 481 
F.Supp. 162, alTd. C.A., 610 F.2d 461. 

D.C.—U S. V. Masthers, CA.. 539 F.2d 721. 176 U.S. 
App.D.C. 242. 

Juvenile delimiiient 

Okl.—Robmson v. Boley Sute School for Boys, Cr., 554 
P.2d 44. 
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33. D.C—U.S. v. Vela, C.A., 606 F.2d 1224. 196 
U.S.App.D.C. 317. 

m.—Pe<^e ex rd. Jenkins v. Department of Correc¬ 
tions, Adult Pardon and Parole Bd., 336 N.E2d 
385, 32 lll.App.3d 147. 

Ineligibility for parole 

U.S.—Wayne v. Raines, CA.Ariz., 690 F.2d 685, cert, 
den. 104 SCt. 275, 464 U.S. 914, 78 LEd.2d 256. 

34. U.S.—Connelly v. Parkinson, D.C.S.D., 405 
F.Supp. 811. 

UI.—Norman v. erod, 394 N.E2d 1043. 31 IU.Dec. 
725, 76 lll.2d 426. 

35. U.S.—Hobbs v. Blackburn, CA.La., 752 F.2d 
1079, cert. den. 106 S.Ct. 117, 88 LEd.2d 95. 

Thundeiahield v. Solem, D.C.S.D., 429 RSupp. 
944. afld., CA., 565 F.2d 1018, cert. den. 98 S-Q. 
1585. 435 U.S. 954, 55 LEd.2d 805. 

36. U.S.—RinptafT v. Mintzes, D.CMich., 539 
F.Supp. 1124. 
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43. Conn.—Buckley v. Warden, Connecticut Conreo- 
tional Inst., Somers, 418 A.2d 913, 177 Conn. 538. 

44. Conn.—Szarwk v. Warden, Connecticut Correc¬ 
tional Inatitutkm, 355 A.2d 49, 167 Conn. 10. 

48. U.S.—Ouenero v. Harris, D.C.N.Y., 461 RSupp. 
583. 
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81. Matter of diacretiOB 

Utah-Henline v.'Smith, 548 P.2d 1271. 

52. U.S.^oumigan v. Duffy, CA.Cal.. 552 F.2d 283. 
Plea of aolo contendere 
U.S.-4tawls v. Mabry, CA.Ark.. 630 F.2d 654, oert. 
den. 101 S.Ct. 790, 449 US. 1064^ 66 LEd.2d 608. 

83. U.S.-8teiiuvik v. Vinzant, CA-Waih., 640 P.2d 
949. 

D.C.—U.S. V. Masthen, CA.. 539 F.2d 721, 176 U.S. 
App.D.C. 242. 

Oa.-CbnlQgue v. State, 233 EE2d 168, 243 Oa. 141. 
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84. U.S.—Frank v. Blackburn. CA.La.. 646 F.2d 873, 
mod. 646 F.2d 902, cert. den. 102 S.Ct. 148, 454 
U.S. 840, 70 L.Ed.2d 123. 

Gunn V. Kuhlman, D.C.N.Y.. 479 F.Supp. 338. 

Failure to allow withdrawal not violation under 
circumetancec 

U.S.—Sailer v. Gunner, CA., 548 R2d 271. 

88. U.S.—Williains v. Estelle, CA.Tex., 681 R2d 946, 
app. after remand 735 F.2d 875, cert. den. 105 
S.Ct. 571 

Discretioiiary refeeal to allow withdrawal 

U.S.—Fluht v. SuperintMident, Green Haven Correo- 
tionai Facility, D.CN.Y., 480 RSuppL 81. 

Where a state law permits an ac¬ 
cused to plead ^ilty without forfeiting 
his right to judicial review of specified 
constitutional issues, the accused is not 
foreclosed from pursuing those consti¬ 
tutional claims in a federal habeas cot^ 
pus proceeding.”* 

SS.S. U.S.—Lelkowitz v. Newsome, 95 ECt. 886, 420 
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U.S ex rd. Jackson v. Henderson, D.C.N.Y., 403 
FSupp. 853. , 

IdentUkadou 

La.-Btate v. Jackson. 347 So.2d 172. 

6. U.S.—Nettles v. Wainwright. CA.Fla.. 677 F.2d 
410. 

Agee v. Wyrick. D.CMo., 414 F.Supp. 435. aflU. 
in part. CA.. 546 F2d 1324. 
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7. U.S.—Booker v. Engle, D.COhio, 517 FSupp. 558. 

8. U.S.—Hogan v. SUte of Neb., D.CNeb., 402 
FSupp. 812, affd. 335 F2d 458. 

II. U.S.—Logan v. Manhall. CA.Ohio, 680 F.2d 

1121. 

12. U.S.-Rozdl v. Estdle, CA.Tex.. 554 F.2d 229, 
cert. den. 98 S.Ct. 437, 434 U.S. 942, 54 LEd.2d 
303-U.S. ex rd. Bibbs v. TWomey. CA.ni., 506 
F.2d 122a app. after remand 538 F.2d 151, cert 
den. 97 S.a 1126, 429 U.S. 1102, 51 LEd.2d 551. 

Young V. SUte of Okl, D.COkl., 428 FSupp. 
288-^uinan v. WoffT, D.C.Nev., 543 FSupp. 104. 

13. U.S.—U.S. ex rd. Oark v. Hke, CA.I1L. 538 F2d 
7Sa cert den. 97 S.Ct. 791, 429 U.S. 1064, 50 
LEd.2d 781. 

DbcretloB of State court 

(3) Other sutements. 

U.S.—Hudson v. Sowden, D.C.Ky., 510 FSupp. 124, 
affd. CA., 698 F2d 122a 

piat7i4 

14. U.S.—Mercado v. Mauey. CA.Fla., 536 F.2d 
107. 

Young V, SUte of Okl., D.COkl, 428 FSupp. 
288. 

15. U.S.—U.S. ex tel Longstieet v. Warden, Illinois 
State Penitentiary, SutevUle Branch, D.Cni, 414 
FSupp. 67A 

16. Evidence of prior crimes or convictions 

U.$.-Britton V. Rogers, CA.Ark., 631 FJd 572, cert 
den. 101 S.a 2021,451 U,S. 979, 68 LEd,2d 327. 

17. U.S.-Uski V. Stone, 523 F.2d 14. 

19. U.S.-Freenianv. Slayton, CA.Va.. 550 F2d 909. 
cert. den. 97S.Ct. lisa 429 U.S. 1111,51 L.Ed.2d 
566—U.S. ex rd. Bibbs v. Twomey, CA.nL, 506 
F.2d 122 a app. after remand 538 F2d 151, ceit 
den. 97 S.Ct. 1126, 429 U.S. 1102, 51 LJBdJd 
S51-Creiner v. Fabner, CA.nL, 683 F2d 1376, 
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cert. den. 103 S.Ct. 376,459 U.S. 1016, 74 LEd 2d 
509. 

Fair trial not denied 

U.S.-Shaw V. Estdle, CA.Tex., 686 F2d 273. cert, 
den. 103 8.0 1215, 459 U.S 1215, 75 L.Ed.2d 
453. 
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20. U.S.—Twyman v. Sute of Old., CA.Okl., 560 
F.2d 422. cert. den. 98 S.O. 1254, 434 U.S. 1071, 
55 LEd.2d 774, reh. den. 98 S.O. 1594, 435 U.S. 
962, 55 L.Ed.2d 812. 

21. U.S.—Simmons v. Clemente. C.A.N.Y.. 552 F.2d 
65. 

Beiard v. Stoneman, D.CVt., 428 F.Sufq). 516, 
affd. CA., 573 F.2d 1287. 

22. U.S.—Rozell v. Estelle, C.A.Tex.. 554 F2d 229, 
cert. den. 98 S.O 437. 434 U.S. 942, 54 L.Ed.2d 
303. 

25. U.S.—Poindexter v. Wolff, D.CNeb.. 403 FSupp. 
723. 

26. U.S.-LaFrance v. Bohlinger, D.C Mass.. 365 
FSupp. 198, sUy den., CA., 487 F.2d 506, cause 
remd. 499 F2d 29, cert den. 95 SO. 669. two 
cases, 419 U.S. 1080,42 L Ed.2d 674—Williams v. 
Brewer, D Clowa, 375 FSupp 170, aif. CA., 509 
F2d 227, affd. 97 SO. 1232, 430 U.S. 387, 51 
LEd.2d 424, reh. den. 97 S.Q. 220a 431 U.S. 
925, S3 LEd.2d 24a on remand 285 N.W.2d 248, 
cert. den. 100 S.0.1859,446 U.S. 921, 64 L.Ed.2d 
277 
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27. U.S.-White V. Estdle^ C.A.Tex.. 720 F.2d 415. 

Testimony as to prior convlctioiu 

U.S.-Grizzdl v. Wainwright, CA.Fla., 692 F.2d 722, 

cert. den. 103 S.O. 2129, 461 U.S. 948. 77 LEd.2d 
1307. 

28. UJS.—U.S. ex rd. Wilson v. Warden, Zllinoia State 
PenitentiBiy, CA.ni., 600 F.2d 66, cert. den. 100 
S.Q. 675, 444 U.S. 1019, 62 LEd2d 65a 

29. U.S.-Goiiquest v. Mitchdl, CA.Va., 618 F2d 
1053. 

Houston V. Ndfon. D.CCaI., 404 FSupp. 11Q8. 

30. U.S.-Biyion v. Sute of Ala., CA. Ala.. 634 F2d 
862. 

Head v. Thompaon, D.CTenn., 477 FSupp. 2, 
affirmed 601 F2d 588, affd., CA.. 601 F.2d 588. 

32. U.S.—Blankenship v. Estdle, C.A.Tez., 545 F.2d 
5ia app. after remand 592 F.2d 270, cert. den. 
lOO S.O. 115, 444 U.S. 856. 62 L.EdJd 75. 

33. U.S.—FOwler v. Parratt, CAJ^ieb., 682 F2d 746. 

U.S. ex rd. King v. HUton, D.CN.J., 503 
FSupp. 303. 
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36. U.S.-Cole V. Wyrick, D.CMa. SOS RSupp. 69. 

Color photographs 

U.S.—Campbell v. Superintendent Virginia State Peni¬ 
tentiary, aCVa., 386 FSupp. 778. afid CA.. 539 
F.2d 705, cert den. 97 S.CL 791,429 U.S. 1064, SO 
LEd.2d 781. 

40. U.S.—U.K ex rel Machi V. U.S. Dept of Proba¬ 
tion and PUiole, CAWk, 536 F.2d 179—Boyd v. 
Mints. CA.NJ.. 631 FJ2d 247. 

45. U.S.-Wasliiiigtan v. Estelle, CATex., 648 F.2d 
276, cert den. 102 S.Q. 402, 454 U.S. 899, 70 
LEd.2d 216. 

Pdbliner v. Fbgg. D.CN.Y., 438 FSupp. 890 

§ 74. Confcssiong and Ineulpatory 
Statementg 

47. W.Va.-Sute ex Id. Burton v. Whyte, 256 S.E.2d 
424, 163 W.Va. 276. 
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48. U.S^-8cott v. OKver, CA.Me., 552 F2d 2a 
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49. Plea of guilty 

U S —Thundenhield v. Solem. D.CS.D., 429 F.Supp 
944. afrd , C.A . S6S F2d 1018, cert, den 98 S.Ct. 
1S85, 435 U.S. 954. 55 L Ed.2d 805. 
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56. U S.—Cardwell v. Taylor, Ariz., 103 S.Ct. 2015, 
461 U.S 571, 76 L Ed 2d 333. reh. den. 104 S.Ct 
30, 463 U.S. 1236, 77 L Ed 2d 1451. 

57. U.S.—Thompson v Wainwnght, DCFla, 601 
F.2d 768 

Stricken flrom record 

Ga.—Gibson v. Ricketts, 260 S.E 2d 877, 244 Ga. 482, 
cen den. 100 S.Ct. 1285, 445 U S. 920, 63 LEd 2d 
606. 

58. U.S.—Johnson v Hall, D.CMass., 465 F.Supp. 
516, affd. CA.. 605 F.2d 577. 

§ 75. -Federal Habeas Corpus 

to Review State Trials 

page 720 

67. U.S.--Walker v Wilmot, C.AN.Y., 603 F.2d 
1038. 

69. U.S.—Kennedy v Pinkney, D.C 111, 473 F.Supp. 
1279 

page 722 

85. U.S.—US. ex rel. Henne v. Fike, C.A.lll, 563 
F 2d 809, cert. den. 98 SQ. 1257, 434 U.S. 1072, 
55 L.Ed.2d 776. 
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94. U.S.—Martinez v. Estelle, C.A.Tex, 612 F.2d 
173. 

95. U.S —Swenson v Stidham, Mo., 93 S.Ct. 359, 409 
US. 224, 34 LEd.2d 431, mod. on oth. grds., 93 
8.0. 955. 410 U.S. 904, 35 L.Ed.2d 266, on 
remand, C.A., 506 F.2d 478, cert. den. 97 S.O. 
358, 429 U.S 941, 50 LEd.2d 311. 

98. US.—Vargas v. Brown, D.C.R.I.. 512 F.Supp. 
271. 

§ 76. Evidence Illegally Seized 

page 726 

14. U.S.—Hughes v. State of Oklahoma, D.C.Okl., 
426 RSupp. 36--JanelI v. Stahl, DCN.C, 446 
F.Supp 395, affd., C.A.. 588 F.2d 1349. 
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26. U.S.—aidwell v. Taylor, 103 S.Ct. 2015, 461 
U.S 571, 76 LEd.2d 333, leh. den. 104 8.0. 3a 
463 U.S. 1236, 77 L.Ed.2d 1451. 

Maiohese v. State of Cal, C.A.Cal., 545 F.2d 
645—Hines v Auger, C.A.Iowa, 550 F.2d 1094— 
Doby V. Strength. C.All(Ga.). 758 F.2d 1405. 

28. U.S.—Stone v. Powell, 96 S.O. 3037, 428 U.S. 
465, 49 L.Ed.2d 1067, on remand, C A., 539 F.2d 
693, reh. den. 97 S.O 197, 429 U.S. 874, SO 
L.Ed.2d 158. 

Husiong V Warden, Wisconsin Sute ReformatO' 
ry, C.A.WIS., 623 F 2d 1185. 

Curry v. Oarrnon, D.C.N.C., 423 F.Supp. 109. 

§ 77. Peijured Testimony 

page 728 

32. U5.—Fritz V. Douglas, D.C.Okl., 446 F.Supp. 
841. 

35. OU.-Smith v. Sute, Cr., 546 P.2d 1351. 

36. U.S.—Orifnth V. U.S., C.A.FI8., 535 F.2d 320— 
Avery v. Procunier, C.A.Tex., 750 F.2d 444. 

Bradshaw v. Sute of Okl., 398 F.Supp. 838— 
U.S. ex rd. Thomas v. Brierton, D.CIIl., 408 
RSupp. 14. and., CA., 577 F.2d 746. 

39. U.S.—U.S. V. Green, D.C.Nev., 532 F.Supp. 381. 

CaL—In re Kinchke, 125 Cal.Rptr. 68a 33 CA.3d 405, 
cert den. 97 S.O. 68, 429 U.S. 82a SO LEd.2d 81. 
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44. U $.—Braxton v. Estelle, C.A.Tex., 641 F 2d 392 

Welcome v. Vincent, DC.NY., 418 F.Supp 
1088, revd. on oth grds. C A., 549 F.2d 853, cert 
den. 97 S.Ct. 2960, 432 U.S 911, 53 L.Ed 2d 1084 

45. Basis for false testimony not shown 

(1) Materiality requirement not met. 

US—US V. Nacrelli, D.CPa, 543 F.Supp 798. 

48. U.S.—Ross V. Heyne, C.A.lnd, 638 F2d 979 
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51. U.S.—Marsh v. Mazurkewicz, 396 FSupp. »28, 

afTd. C.A., 547 F.2d 1162 « 

52. U S —Brooks v. Edwards, 396 RSupp. 662. 

Thus, Federal habeas corpus relief is 
not warranted where a jury's verdict 
would not be affected despite the pros¬ 
ecutor’s use of a state witness’s incor¬ 
rect and misleading testimony.”" 

53.60. U.S —U.S. ex rel. Dowd v. Lane, D C.III. 574 
F.Supp 972, afTd. 762 F.2d 1015. 

§ 78. Weight and Sufficiency of Evi¬ 
dence 

56. U.S-Jackson v. Virginia, Va., 99 S.Ct 2781, 443 
U.S 307, 61 L.Ed.2d 560, reh den. 100 SCt. 195, 
444 US. 890, 62 LEd.2d 126—Moore v Duck¬ 
worth, Ind., 99 SCt. 3088, 443 U.S 713, 61 
L.Ed.2d 865. 

Mercado v. Massey. CA.FU, 536 F2d 107 
Oumeri v Gunn, D.CCal, 404 FSupp 21 
Ga.-Allen v. Hopper, 217 S.E2d 156, 234 Ga. 642— 
Kreps V. Gray, 218 S.E 2d I, 234 Oa 745. 

Idaho—Palmer v. Dermitt, 635 P.2d 955, 102 Idaho 
591. 

I 
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59. Ample supporting proof 
U.S.—Brockington v. Quick. D.C.N.Y.. 486 F.Supp. 
801. 
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64w U.S.-Edward8 v Sasser, D.CVa, 462 FSupp. 
374. 

69. U.S.-Chatneld v. Ricketu. C.A.C 0 I 0 , 673 F.2d 
33a cert. den. 103 S.Q. 96, 459 U.S. 843, 74 
L.Ed.2d 88. 

Dobbert v. Strickland. D.CFla., 532 RSupp. 
545, affd. CA., 718 F.2d 1518, reh. den. 720 F.2d 
1294. cert. den. 104 S.Ct 3591, 82 L.Ed.2d 887. 
Ark.—Davis v. Campbell, 608 F.2d 317. 

70. U.S.—Harris v Blackburn, C.A.U., 646 R2d 
904 

Surkey v. Leverette. D.CW.Va., 462 F.Supp. 
749. 

Tex.—Cruz v. Sute, App. 13 Dist., 629 S.W.2d 852, 
review ref. 

Totally devoid of evidentiary support 

(2) Other sutemenu. 

U.S.-SpraUin v. Solem, CAS.D., 577 F.2d 56. 
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78. Credibility of expert testiiiiony 

U.S.—Fletcher v. Lane, D.CIIl., 446 F.Supp. 729. 

80. U.S.—U.S. ex rel. Maxey v. Morris, D.CIIl., 440 
RSupp. 56, affd., CA.. 591 F.2d 386, cert. den. 99 
S.Ct. 2828, 442 U.S. 912, 61 L.Ed.2d 278. 

81. U.S.—Concepcion Diaz v. Morales Bergeat, D.C 
Puerto Rioo, 409 F.Supp. 749. 

82. U.S.-Fish v. aidwdi, 523 F.2d 976, cert. den. 
96 S.Q. 801, 423 U.S. 1062, 46 L.Ed2d 654. 

Manh v. Mazurkiewicz, 396 RSuppi 28, affd. 
CA.. 547 F.2d 1162—Shuman v. Wolff, D.CNev.. 
543 RSupp. 104, 

W.Va.—Cannellas v. McKenzie, 236 S.E2d 327, 160 
W.Va. 431. 
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84. US.—Greenhaw v Wynck, DC Mo.. 472 
F.Supp. 730. 

87. U S—Lenza v Wyrick, CA.Mo., 665 F.2d 804. 
Gamer v. State of Old., D.C Okl., 430 F.Supp. 
692, affd C A. 561 F2d 1351, cert. den. 98 S.Ct 
1458, 435 US 908, 55 LEd.2d 499, app. after 
remand 671 R2d 377 
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88. U S.—Anderson v. Maggio, CA La , 555 F 2d 
447—Sneed v. Smith, C A.N.C., 670 F2d 1348— 
Carpenter v Leibson, CA.Ky., 683 F 2d 169. 

Wallen v Davis, D.CVa.. 401 FSupp. 1237. 

89. US —Brooks v. Rose, 5M F.2d 775. 

Stamper v Baskerville. D.CVa., 531 F.Supp. 

1122. 

90. US.—Grieco v Meachum, CA.Mass., 533 F.2d 
713, cert den 97 SQ. 158, 429 U.S. 858, 50 
L.Ed2d 135. 

Welch v. Riddle. D CVa., 402 F.Supp. 464, affd. 
C.A., 564 F.2d 94—Speigner v. Jago, D.COhio, 
450 F.Supp 799. affd., CA. 603 F.2d 1208, cert, 
den. 100 S.Ct 1023, 444 U.S 1076, 62 L Ed 2d 
758 

92. Entire or total lack of evidence 

U.S—Barksdale v Robinson, 397 F.Supp. 267 

93. US.—Hoppe v Sute of Wis., D.CWis.. 430 
F.Supp. 1062. 

Or.-Application of Treadwell, 633 P.2d 768, 291 Or. 
470 

Newly discovered evidence 
U.S.—Mapp V. Oement, D.C.N Y., 451 F.Supp. 505, 
affd., C.A., 591 F 2d 1330, cert. den. 99 S.Q. 1428, 
440 U.S. 948. 59 L.Ed.2d 637. 

94. U.S—U.S ex rel Hubbard v. Cannon, D.CI1I., 
403 RSupp. 675—Application of Aachmeller, D.C 
S.D., 430 F.Supp 983, affd. 534 R2d 830. 

The constitutional requirement pro¬ 
hibiting the criminal conviction of any 
person except upon proof of guilt be 
yond a reasonable doubt can be effec¬ 
tuated only if a federal habeas corpus 
court, in assessing the sufficiency of 
the evidence to support a state court 
conviction, inquires whether, after 
viewing the evidence in the light most 
favorable to the prosecution, any ra¬ 
tional trier of fact could have found 
the essential elements of the crime be¬ 
yond a reasonable doubt^^ 

94.5. U.S.-Jack8on v. Virginia. 99 S.Q. 2781, 443 
U.S. 307, 61 L.Ed.2d 56a reh. den. 100 S.Q.'195. 
444 U.S. 89a 62 L.Ed.2d 126—Pilon v. Borden- 
kiiriier, Ky.. 100 S.O. 7, 441 U.S. 1. 62 LEd.2d 
1 . 

Codqr V. Jones, CA.Oa.. 682 F.2d 1373. 

95. U.S.—Speigner v. Jago, CA.Ohio, 603 F.2d 1208, 
cert. den. 100 S.Q. 1023, 444 U.S. 1076, 62 
LEd.2d7S8. 

Young V. Warden, Maryland Penitentiaiy, D.C 
Md.. 383 F.Supp. 986, affd. 532 R2d 753, cert. den. 
96 S.Ct. 2185, 425 U.S. 98a 48 LEd.2d 805—Ray 
v. Jones, D.C.Ga.. 580 RSupp. 655. 
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97. U.S.—Wilson v. PUrratt, CA.Neb., 540 F.2d 415. 
Strong ^dence of gnih 

U.S.—Cramer v. Fahner. CA.IH., 683 F.2d 1376, cert, 
den. 103 S.Ct. 376,459 U.S. 1016, 74 LEd.2d 509. 

2. U.S.—Denti v. Abnms, D.C.N.Y., 497 F.Supp. 
604, affd., CA., 639 F.2d 768. 
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6. U.S.—U.S ex rel. Young v. Superintendent, Green- 
haven Correctional Facility, DCN.Y., 416 
RSupp. 580 

§ 79. Effect of Plea of Guilty 

11. Privilege againat self-incriinlnation 

Fla—Beck v Wainwnght, App, 381 Sold 1124. 

13. U.S—Reams v. Berry, DC.Ohio, 541 F.Supp 
795. 
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22. U.S.—Martinez v. Ricketts, D C Colo, 498 
F.Supp 893. 

§ 80. Witnesses 

23. Nev.—Eckert v. ShenfT, Clark County, 557 P.2d 
1150, 92 Nev 719. 

Impeachment of credibility 

(2) Other statements. 

U S —Palmigiano v. Houle, C.A.R.I., 618 F.2d 877, 
cert den 101 SCt. 272, 449 U.S 901, 66 L Ed.2d 
132. 

page 739 

24. Ga.—Jarvis v. Cross, 257 S.E.2d 510, 244 Ga. 61, 
cert. den. 100 S.Q. 484, 444 U.S. 981, 62 L.Ed.2d 
408. 

26. Cal.—In re Wright, 144 Cal.Rptr 535, 78 CA.3d 
788. 
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33. Cal.—In re Wright. 144 ai.Rptr. 535, 78 CA.3d 
788. 

Tex.—Ex parte Turner, Cr, 542 S.W.2d 187 

34. U.S.—Berryman v. Colbert, D.CMich., 387 

RSupp. 378, vac. on oth. gr^, CA., 538 F.2d 
1247—Foster v. Watkins. D.C.N.C., 423 F.Supp. 
53. Affd. C.A. 570 F.2d 501. 

36. U.S.—Berryman v. Colbert, D.CMich., 387 

RSupp. 378, vac. on oth. grds., C.A, 538 F2d 
1247. 

Error harmless under clrcnnutanoes 

U.S.—Berryman v. Colbert, D.CMich., 387 F.Supp 
378, vac. on oth. grds., CA.. 538 F2d 1247. 
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46. U.S.—Chesney v. Robinson, D.CConn., 403 
FBupp. 306, affd. 538 F.2d 308, cert. den. 97 S.Ct 
177, 429 U.S. 867, 50 L.Ed.2d 147. 

§ 81. Judgment, Sentence, or Order 
in General 

50. U.S.-Flelding v. LeFevre. CA.N.Y.. 548 F.2d 

1102 . 

lU.—People ex rel. Jackson v. Mooce, 336 N.E2d 197, 
32 Ill.App.3d 269. 

Neb.—State v. Macken, 235 N.W.2d 667, 194 Neb. 806. 

N.Y.—People ex rd. Malinowski v. Casscles, 385 N.Y. 
S.2d 640, 53 A.D.2d 954—People ex lel. Evans v. 
Fogg, 431 N.Y.S.2d 196, 77 A.D.2d 750. 

Tex.—Ex parte Davila, Cr.. 530 S.W.2d 543. 
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51. U.S.—Nichols v. Estelle, CA.Tex.. 556 F.2d 133a 
cert. den. 98 S.a 744, 434 U.S. 1020, 54 L.Ed.2d 
767. 

52. lU.—People ex rel. LaPlaca v. Sielaff, 348 N.E.2d 
516, 38 ni.App.3d 76a 

N.Y.—People ex rel. Brooks v. Smith, 384 N.Y.S.2d 
904, 52 A.D.2d 1078. 

Ohio-Stahl v. Shoemaker. 364 N.E2d 286, 30 Ohio 
' St.2d 351, 4 0.0.3d 485. 

Or.—Gordon v. State Bd. of Parole, 615 P.2d 1191, 48 
Or.App. 23. 

Utah—Reddish v Smith, 576 P.2d 859. 
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58. Ga—Maddox v Seay. 256 S.E2d 904, 243 Ga 
793 
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59. Neb—Pruitt v Parmtt, 251 N.W.2d 179, 197 
Neb. 834. 

Utah—Webster v Jones, 587 P.2d 528 
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65. Wash —Petition of Lee. 623 P.2d 687, 93 Wash.2d 
337. 
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66. Mich.—People v. Johnson, 230 N.W.2d 438, 60 
Mich.App. 371. 

Wash.—Petition of Lee, 623 P.2d 687, 95 Wash.2d 357. 

69. W.Va.—Bowman v Leveiette, 289 SE2d 435. 
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74. Tex.—Coronado v. State, Cr.App.. 617 S.W.2d 
265. 

§ 82. -Erroneous or Voidable 

Judgment or Sentence 

page 749 

78. U.S.—Bishop V. Wainwright, CA.Fla., 511 F 2d 
664. cert. den. 96 S.Ct. 2186, 423 U.S. 98a 48 
L.Ed 2d 806. 

Cal.—People v. Olken. 178 Cal.Rptr. 497, 125 C.A 3d 
1064. 

Ill.—People ex rel. Berlin v. Twomey, 328 N.E2d 58, 
27 Ill.App. 3d 1074—^People ex rd. Harper v. 
Brantley, 341 N.E.2d 126, 34 lD.App.3d 807—Peo¬ 
ple ex rel. LaPlaca v. Sielaff, 348 N.E2d 516. 38 
III. App 3d 760. 

Tex.—Ex parte Shidds, Cr.. 550 S.W 2d 670. 

Utah—Rose v. Smith, 540 P.2d 518. 

page 750 

79. U.S.—^Mastrian v McManus, CA.Minn., 554 
F.2d 813, cen. den. 97 S.Ct. 2985. 433 U.S. 913, 
33 LEd.2d 1099. 

Ga.—Burrdl v. Wood, 227 S.E2d 60. 237 Ga. 162. 

84. U.S.—Edwards v. Virginia State Dqit. of Correc¬ 
tions. D.CVa., 462 F.Supp. 164. 
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96. U.S.—Rodriguez v, Eatdle, C.A.Tex., 536 F.2d 
1096. 

Nev.—Hardin v. Griffin, 646 P.2d 1216, 98 Nev. 302. 
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98. Ambignity as to commencement of sen¬ 
tence 

Cdlo.-Holder v. Ricketts, 630 P.2d 544. 

99. FaUnre to make factnal findingi 

U.S.—Foster v. Strickland, CA.FIa., 707 F.2d 1339, 
cert. den. 104 S.a. 2373,80 LEd.2d 847, rdi. den. 
104 S.a. 3364. 82 LEd.2d 865. 

1. U.S.—Phegley v. Greer, D.CIU., 497 F.Supp. 519, 
■ffd., CA.. 683 F.2d 433. afld. 691 F.2d 306, cert, 
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1383. 


Leyvu v Superintendent, Green Hjven Correc¬ 
tional Facility, D C.N Y . 428 F Supp 1 

20. U S.—Moran v Morris, C.A Cal , 665 F 2d ^00 

page 772 

24. U S —Agee v Wyrick, C A Mo . 546 F 2d 1324 

Exhaustion of remedies found 

U S —Blanton v Blackburn, D C La . 494 F Supp 895, 
affd, C A . 654 F2d 719 

26. U S.—Bond v State of Okl . C A.OkI . 546 F 2d 
1369 

U S ex rel Brodic v Hilion. D C N.J . 496 
F.Supp. 619. 

27. U S —Gregory v State of N Y Parole Commis¬ 
sion. D C Pu , 496 F Supp. 748. 

28. US—Carter v Gagnon. D C.Wis , 495 F.Supp. 
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U.S. V. Waite. D C.Pa., 450 F.Supp 1165. 

Failure to instruct on lesser offense 

U.S.—U.S, ex rel. Peery v. Sielaff, CA.lIl, 615 r.2d 
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Tex—Doss V. Doss, Civ.App., 521 S.W.2d 709. 
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59. Tex.—Ex parte Carpenter, Civ.App., 566 S W.2d 
123. 

62. La.—State v. Angelico, 328 Sa2d 378. 

Tex.—Ex parte Wilson, Gv.App., 559 S.W.2d 698. 

63. Tex.—Ex parte Butler, Ov App., 523 S.W.2d 309. 

64w U.S.—Hankins v. Bell, DC.Mhs., 473 RSupp 

453, affd., CA., 614 F.2d 953. 
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66. Ma—Ex parte Ryan, App., 607 S.W.2d 888. 
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75. Tex.—Ex parte Nuh, Gv.App., 595 S.W.2d 571 
—In re Anderson, Gv.App., 604 S.W.2d 338. 

76. Tex.—Ex parte Smiley App. 4 Dist., 626 S.W.2d 
817. 

82. U.S.—Howell v. Thomas, CA.Tex., 566 F.2d 469, 
reh. den. 570 F.2d 949, cert. den. 99 S.G. 98, 439 
U.S. 826, 58 L.Ed.2d 119, reh. den. 99 S.G. 60a 
439 U.S. 997, 58 L.Ed.2d 671. 

Tex^Intemational Ass'n of Machinists and Aerospace 
Woficen, AFL-CIO v. Axdson, Inc., Gv.App., 
593 S.W.2d 362. 
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90. US—Estradd v. Bailey, DC Tex. 563 FSupp. 
222 

Ala—Ex parte Purvis, 382 So 2d 512. 

Conn,—McClain v. Robinson, 457 A 2d 1072, 189 
Conn 663 

Presentation of substantive proof 

Tenn—Richmond v Barksdale. App., 688 SW.2d 86 

page 880 

2. U.S—PerofTv Hylton, CAVa. 563 F2d 1099. 

3. Tex —Ex pane Gordon, 584 S W.2d 686. 

Limited jurisdiction 

Tex—Ex parte Lindsey, Civ.App., 561 S.W 2d 572. 
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6. Cal.—MofTat v Moffat, 165 CUI.Rptr. 877, 612 
P 2d 967, 27 C.3d 645 

Mo —State ex rel Girard v Percich, App, 557 S W 2d 
25 

Tex.—Ex parte Sturdivant, Civ.App, 544 SW.2d 51Z 

Order or judgment 

(2) Tex —Ex parte McCrary, Civ App , 538 S W.2d 

2 
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8. Anz.—Application of Stewart, App., 573 P 2d 504, 

117 Anz. 430. 

9. Or.—In re Westerfield, 592 P 2d 549, 285 Or 615. 
Failure to pay child support 

U.S —Hopkins V Jarvis, C A Ga.. 648 F.2d 981. 

Tex.—Ex parte Lindsey, Civ.App.. 561 S.W.2d 572. 

11. U.S.—Hankins v Bell. D.C.Miss, 473 FSupp. 
453, affd , C.A., 614 F.2d 953. 

Tex.—Ex parte Rine, Civ.App.. 603 S.W.2d 268 

12. Mo—Ramsey v. Grayland, App., 567 S.W2d 
682 

13. Ala—Stewart v Stewart, Gv.App., 378 So 2d 
233, writ den.. Sup. 378 So.2d 235. 

WVa—Smoot v. Dingess, 236 S.E2d 468, 160 W.Va. 
558. 

16. US.—Katz V. King, CA.Mass., 627 F.2d 568 

20. Failure to appeal 

Ra.—Gazil v Heidtman, App., 309 So.2d 574. 

Tex —Ex pane Payne, Civ App. 598 S W.2d 312. 

§ 114. -Witnesses 

page 883 

25. Col.—In re Abrams, 166 Cal.Rptr. 749, 108 
C A.3d 685. 

28. US.—Hankins v. Bell, D.C.Miss., 473 RSupp. 
453, affd., CA,614R2d 953. 

§ 115. Extradition Between States 

page 885 

43. U.S—Brown v. Nutsch, C A Neb., 619 R2d 758. 
Minn.-State v. Bailey. 262 N.W 2d 406. 

Time for application 

(2) U.S.-Jhirad v. Ferrandina. D.CN.Y.. 355 
RSupp. 1155, revd. on oth. grds., CA.. 486 F.2d 442. 
on remand 377 RSupp. 34, on remand 401 RSupp. 
1215, affd. 536 R2d 478, oert. den. 97 S.Ct. 97. 429 U S. 
833, 50 LEd.2d 98, reh. den. 97 S.Q. 511, 429 U.S. 
988, 50 LEd.2d 60a 

44w Cal.—In re Fabricant, 173 Cal.Rptr 245, 118 
CA.3d 115. 

45. Tex—Wray v. State, G.App., 624 S.W.2d 573. 

46, Ariz.—Application of Stewart. App., 573 P.2d 
504, 117 Ariz. 430. 

Cal.—In re Albright, 181 Cal.Rptr. 84. 129 CA.3d 504. 
Cola—Reese v. Warden and Keeper of County Jail, 
Jefferson County. 561 P.2d 339, 193 Cola 7. 
Kan.—Ellis v. Darr, 640 P.2d 361, 7 Kan.App.2d 285. 
Minn.—Sute ex rel. Clark v. Pierce, 317 N.W.2d 709. 
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Qhio—Smith V. Jago, 389 N E 2d 1138, S8 Ohio St.2d 
298. 12 00 3d 288 
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47. Ind.—Holland v. Har^r, 409 NE.2d 604, 274 
Ind. 1S6 

49. III.—People ex rel Dimas v. Shimp, 403 N E 2d 
7S0, 38 III Dec. S19. 83 III App.3d ISO. 

IV.Va.—Wooten v Hatfield, 287 S.E2d 516 

50. N.H.-Reeves v Cbx. 385 A 2d 847. 118 N.H. 
271. 

Tex— Ex parte McDonald, App. 2 Dist., 631 S.W.2d 
222. review ref. cert den 103 S a 1193, 459 U.S. 
1205, 75 LEd.Zd 438. 

51. U.S.—Valencia v. Limbs, CA Ariz, 655 F 2d 195. 

Perry v. Carter, D.C.Okl., 514 FSupp 19 
Fla.—State v. Norman, App., 362 So 2d 467. 

111.—Newman v. Elrod, 391 N.E.2d 37, 28 111 Dec. 838, 
72 III App 3d 616, cert den 100 SO. 1338, 445 
US. 942, 63 LEd.2d 776. 

NC—Matter of Armstrong, 270 S E.2d 619, 49 N.C. 
App 175 

Ohio—Carpenter v. Jamerson, 432 N.E2d 177, 69 Ohio 
St.2d 308, 23 00 3d 290. 

Wis -State ex rel. SielofT v. Golz, 258 N.W 2d 70a 80 
Wis.2d 225. 

Petitioner not entitled to discoTery 

COlo —Temen v Barry, 695 P.2d 745. 

52. Cal.—In re Oilchnst, 184 CalRptr. 861, 134 
CA.3d867 

Vt-In re Everett, 427 A.2d 349, 139 Vt 317. 

53. Colo.—Simmons v Leach, 626 P.2d 164. 

Ga.—Uvdy v Fulcher, 262 S.E2d 93, 244 Gl 771 
N.Y.—People ex rd. Wendt v. Harkness, 382 N Y S 2d 
368, 52 A.D.2d 678 

Pa.—Com ex rel Berry v Aytch, 385 A.2d 354, 253 
Pa Super. 312. 

Vt.-In re Everett. 427 A.2d 349, 139 Vt. 317. 
Wis.-Staie v. Ritter. 246 N.W.2d 552. 74 Wis2d 227. 

54. Colo.—Massey v. Wilson, 605 P.2d 469,199 Cola 
121 . 

111.—People ex rel. Agee v. Elrod, 418 NE2d 145, 49 
Ill.Dec 501, 93 III.App.3d 1038 
Me.—Olson v Thurston, 393 A2d 1320. 

55. Kan.—Gladney v. SherriT of Leavenworth County, 
598 P2d 559, 3 Kan.App.2d 568. 

N.C.—State v. Carter, 256 S.E2d 535, 42 N CApp. 

325, cert. den. 259 SE2d 302, 298 N.C. 301 
Vt.—Deyo v. SnelHng, 428 A.2d 1117, 139 Vt. 341 
W.Va.—State ex rd. Gonzales v Wilt, 256 S.E2d 15, 
163 W.Va. 27a 

Extradition papers 

Ala.—Battles v. State. Cr.App, 389 So.2d 957, writ den. 
Supi, 389 So.2d 960, cert. den. 101 S.Ct. 3059, 452 
U.S. 920, 69 L.Ed.2d 426. 

Ai1c.-Wilkin8 V. State, 528 S.W.2d 382, 258 Ark. 578. 
Cok).—Stdnman v. Caldwdl, 628 P.2d lia 
La.—State v. Tyler. 398 So.2d 1108, op. dissented 435 
So.2d 422. 

N.C.-Dodd V. SUte, 287 S.E2d 435. 56 N.CApp. 214. 
W.Va.—Wooten v. Hatfield, 287 S.E2d 516 l 
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56. U.S.—Simmons v. Braun, CA.N.Y., 627 F.2d 
635. 

Fla.-SUte V. Gale, App., 312 So.2d 824—Wilson v. 
State ex rel. Tarter. App., 325 Sa2d 51. 

57. Fla.—Stack v, State ex rd. Morgan, App., 381 
Sa2d 366. 

Ill—People ex rd. Dimas v. Shimp, 403 N.E2d 750,38 
IllDec. 519, 83 ni.App.3d ISO. 

N.H.-ReevBS v. Cox, 385 A.2d 847, 118 NJI. 271. 

Competency of prisoner 

Colo.-MlIler v. Lamm. 589 P.2d 1366.196 Cola 454- 
Pruett V. Barry. 696 P.2d 789. 

58. U.S.-Michigan v. Doran, 99 S.a. 530^ 439 U.S. 

* 282. 58 LEd.2d 521. 

Ark.-adle v. authron, 584 S.W.2d 6, 266 Ark. 419. 


Cal.—People v. Superior Court of Los Angeles County, 
182 ai.Rptr. 132, 130 C.A 3d 776 

Fla —State v. Devine, App. 342 So.2d 103 

Ga.—Stynchcombe v. Smith, 261 S.E2d 342, 244 Ga. 
548. 

Idaho-Kerr v. Watson, App., 649 P.2d 1234, 103 
Idaho 478. 

III.—In re Leonard. 327 N E2d 480, 27 Ill App.3d 870. 

Kan.—Application of O'Riordan, 643 P 2d 1147, 7 
Kan.App.2d 460. 

Md.-Utt v State, 443 A.2d 582. 293 Md. 271. 

NJ—Application of Mahler. 426 A 2d 1021, 177 NJ. 
Super. 337 

N.Y—People v. Faustina 432 NY.S2d 782. 105 
Misa2d641 

Tenn.—State ex rd. Jones v. Gann, CrApp. 584 
S.W.2d 235. 

Vt.—In re Everett, 427 A.2d 349, 139 Vt. 317. 

Wis -State v. Ritter, 246 N.W 2d 552, 74 Wli2d 227. 

59. Colo -Gerard v. Ossola, 649 P 2d 1110 

Fla—Chesser v. Dougherty, App. 1 Dist., 417 So.2d 
1164. 

Ill.-People ex rel. Agee v Elrtxi. 418 N.E.2d 145, 49 
III Dec. SOI, 93 Ill.App.3d 1038 
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60. U.S.—Wirth V Surles, C.AS.C, 562 F 2d 319. 
cen. den 98 S.Ct. 1509. 435 U.S 933, 55 L Ed.2d 
531. 

62. Tex.—Ex parte Scarbrough, Cr.App., 604 S.W.2d 
170. 

63. U.S—Danzy v. Johnson, D.CPa, 417 F.Supp. 
426, alTd, C.A., 582 F2d 1273. 
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73. Fla.-Hill V. Roberts, App.. 359 So.2d 911 

76. Conn.—Parks v. Bourbeau, 477 A.2d 636, 193 
Conn. 270. 

Mass.—In re Brown, 346 N.E 2d 83a 370 Mass. 267. 

Mont.—CJ.S. quoted in Petition of Blackburn, 701 
P2d715, 719. 

Wis.—State ex rel. Holmes v. Spice, 229 N.W 2d 97, 68 
Wis.2d 263. 
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78. Pa.-Com. v. Hude, 364 A 2d 413. 242 Pa.Super. 
555, affd. 397 A.2d 772, 483 Pa. 489. 

79. U.S.-Barrett v. U.S., C.A.Mich„ 590 F 2d 624. 

{ 116. -Particular Grounds and 

Matters Considered 

81. Alaska—Ford v Mosea, 606 P.2d 795. 

Cok).—Lomax v. Qonm, 575 P.2d 1285,194 Cola 523. 

84. N.H.-Reeves v. Cox, 385 A.2d 847, 118 N.H. 
271. 
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85. U.S.—Sabatier v. Dambrowski, D.CILL, 453 
FSupp. 1250. afid. CA.. 586 F.2d 866. 

86. Fla.—Faub v. Sheriff of Leon County, App., 384 
Sa2d 238, approved, Sup., 394 So.2d 117. 

N.Y.—People ex rd. Coster v. Andrews, 428 N.Y.S.2d 
594, 104 Mi$c.2d 506. 

Strict ndei of erldeiice not applicable 

Kan.-King v. ^wes, 580 P.2d 1318, 224 Kan. 335. 

93. Idaho-Walton v. State, 566 P.2d 765, 98 Idaho 
442. 

Vt.-In ic Roessd. 388 A.2d 835, 136 Vt. 324. 

Wk-State V. Ritter. 246 N.W.2d 552, 74 Wis 2d 227. 
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94. MicL—Willianis v. Wayne County Sheriff, 235 
N.W.2d S52, 395 Mich. 204. 

Miss.—Taylor v. Garrison, 329 So.2d 506. 

page 893 

1. m.—Oroshong ex rd. Tisdel v. Campbell, 333 
N.E2d 628, 31 Ill.App.3d 71. 


HABEAS CORPUS § 119 

Paga 901 

3. Ill—Mann v. People, 424 NE2d 883, 54 IllDec. 

133, 98 Ill.App.3d 448 

page 894 

4. Conflict erroneously determined by habeae 
corpus court 

Miss.—Taylor v. Garrison, 329 So.2d 506. 

6. U.S.—Campbell v. Shapp, D.CPa., 385 F.Supp. 
305, afTirmed, CA., 521 F.2d 1398. cert. den. 96 
S Ct 11 la 424 U.S. 912, 47 L Ed.2d 316. 

Ariz.—Montgomery v. Blubaum, 546 P.2d 1155, 26 
Ariz.App. 146 
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9. Colo.—Rush V. Baker. 533 P.2d 36, 188 Colo 136. 

§ 117 .-Requisition and 

Extradition Warrant 

12. Ill.—People V. Cheek, 420 N.E2d 238, 50 III.Dea 
921, 95 Ill.App.3d 392, affd. 442 N.E2d 877 66 
IlLDec. 316, 93 lll.2d 82. 

Pa.—Com. ex rel. Lattimore v. Gedney, 363 A.2d 786, 
240 Pa Super. 226. 

13. Colo.—Mais^ V. Wilson, 605 P.2d 469, 199 Cola 
121 . 

Extradition reqnest eaftldent 

Cola—Howe v. Cronin, 589 P.2d 930, 197 Cola 17. 
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25. Conn.—Barbee v. Santos, 362 A 2d 839, 168 
Conn. 274. 

Mont.—State v. Brackney, 538 P 2d 21, 167 Mont. 80 
Wit.—State ex rel. Holmes v. Spice, 229 N.W.2d 97, 68 
Wis.2d 263. 
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30. Wash.—Application of Jeffries, 548 P.2d 594, 15 
Wath.App. 302. 

§ 118.-Indictment, Infor¬ 

mation, or Affidavit 

page 899 

47. III.—People ex rel. Dimas v. Shimp, 403 N.E2d 
750 38 ni.Dec. 519, 83 ni.App.3d 150 

N.Y.—People ex rel. Pray v. Allen, 405 N.Y.S.2d 822, 
63 A D.2d 1056, app. den. 380 N.E2d 335. 45 
N.Y.2d 774, 408 N.Y.S.2d 509. 

48. N.Y.—People ex rel. Hall v. Casscles, 378 N.Y. 
S.2d 813, 51 AD.2d 623. app. dlsm. 348 N.E2d 
918, 38 N.Y.2d 1006, 384 N.Y.S.2d 442. 

49. Vt.-In re Roearel. 388 A.2d 835, 136 Vt. 324. 

FiMe of Indictment only 
Mich.—Williams v. Wayne County Sheriff; 235 N.W.2d 
552, 395 Mkh. 204. 

§ 119 .-Merits of Charge 

and Defenses 

page 900 

51. Tex.—Ex parte Young, CrApp., 619 S.W.2d 171. 

53. IE—Peofde ex leL Dimas v. Slump. 403 N.E2d 
750 38 ULDea 519. 83 Ill.App.3d 150 

Mont.—Crabtree v. State, 607 P.2d 566, 186 Mont 340. 

54, Ariz.—State ex rd. Babbitt v. Kinman. 550 P.2d 
1108, 27 Ariz.App. 66. 

Cal.—In re Golden, 135 GaLRptr. 512, 65 CA.3d 789, 
oert den.' 98 S.a 35.434 U.S. 805,54 LEd.2d 63. 
Md.—Bryson v. Warden, Bahumme Chy Jail, 413 A2d 
554, 287 Md 467. 

Neb.-Wiie V. State, 251 N.W.2d 373, 197 Neb. 831. 
page 901 

57. RJ.—Baker v. Laurie, 375 A.2d 405, 118 R.L 
539. 



§ 119 HABEAS CORPUS 

Page 902 

page 902 

59. U.S—U.S. ex rel. Mclnery v. Shelley, D.Clll., 
324 FSupp. 499. 

Oa.-Hut»n v. Stoner, 257 SE2d 539, 244 Ga 32, 
cert den. 100 8.0. 455. 444 U.S 967. 62 L Ed.2d 
379, reh den. 100 S.Q. 693, 444 U.S 1027, 62 
L.Ed.2d 662. 

Miss.—Johnson v. Ledbetter, 348 So.2d 1007. 

Ncb.-Wise V. State, 251 N.W2d 373. 197 Neb 831 

61. Ga—Hutson v. Stoner, 257 S.E 2d 539, 244 Ga. 

52, cert den. 100 S.Ct 455. 444 U S 967, 62 
LEd.2d 379, reh. den. 100 S,Ct 693, 444 U S. 
1027, 62 LEd.2d 662. 

63. N.M.—Bazaldua v. Hanrahan, 592 P.2d 512, 92 
N.M. 596. 

N.Y.—People ex rel. Hervey v Oslwyn, 379 N.Y S 2d 
68, 51 A.D2d 519. 

§ 120.-Violation of Con¬ 

stitutional Rights 

page 903 

68. U.S.—State ex rel. Bailey v Shepard. C.A.Minn, 
584 F.2d 838, cert. den. 99 SO. 1259, 440 US 
926, 59 LEd 2d 481 

Fla.—Salazar v. Sandstrom, App., 335 Sa2d 145. 

Oa.—Harriell v. Stynchcombe. 251 S.E2d 263, 242 Ga 
765. 

Mont.-^.S. qwited ii In re Hart. 583 P.2d 411, 418. 
178 Mont 235. 

Neb.—Wise v. SUte. 251 N.W.2d 373. 197 Neb 831. 

69. Minn.—Oarritson v State, 229 NW.2d 36, 304 
Minn. 133. 

72. U.S.-Campbell v. Shapp, D C.Pa.. 385 F.Supp 
305, affirmed, CA., 521 F2d 1398, cert, den 96 
S.a 1110, 424 U.S. 912, 47 L.Ed.2d 316 

page 904 

74. Ga.—Collins v. Waters, 268 S.E2d 154, 245 Ga. 
841. 

Kan.—Longoria v. ShenfT of Leavenworth County, 589 
P.2d 607, 223 Kan. 248. 

Vt.—In re Roessel, 388 A.2d 835, 136 Vt 324. 

Locitt of deteradnation in demanding court 

Colo.—Buffalo V. Tanksley. 536 P 2d 827,189 Cdo. 45 

Locna of determinatioo is demanding state 

Waah.-^pplication ci Jeffries, 548 P.2d 594, 13 Wash. 
App. 302. 

§ 121. -Federal Habeas Corpus 

Relief 

79. U.S.-5trader v. Blalock. D.C.Va.. 403 FSupp. 
1155, dism. C.A.. 549 F.2d 799. 

Idaho-Jacobaen v. State, 577 P.2d 24. 99 Idaho 45. 

Rdeaae on bond 

U.S.—Campbell v. Shapp, D.CPa., 385 F.Supp. 305, 
affirmed, CA., 521 F.2d 1398, cert. den. 96 S.O 
1110, 424 U.S. 912, 47 L.Ed 2d 316. 

page 905 

85. U.S.—Garrison v. Smith. D.CMiss., 413 F.Supp. 
747. 

87. U.S.—Michigan v. Doran, Mich., 99 S.Q 530, 
439 U.& 282, 58 LEd 2d 521. 

Oa.—Umbeit v. Jones, 299 S.E2d 716, 230 Oa. 603. 

Mkh.—Brown v. Sheriff of Wayne County, 330 N.W.2d 
335, 41S Mich. 658. 

Encd) V. Manistee County Sheriff, 272 N.W.2d 
720, 86 Mich.App. 545. 

88. U.S.-4leGenna v. Grasao. D.CConn., 413 
F.Supp. 427, affd. 96 S-Q. 2617, 426 U.S. 913, 49 
LEd.2d 368. 

89. U.S.—Harris v. Sute of S.C.. C.A.EC., 642 F.2d 
71. 

Matters properly detemdiiable by demanding 
state 
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90. US —Price V. Pitchesv C A Cal., 556 F 2d 926. 
cerl den 98 S Ct 504, 434 U S 965. 54 1, Ed 2d 
451, reh den 98 SCt 783. 434 US 1041, 54 
L Ed.2d 791 

93. U S.—Campbell v Superiniendeni, Bland Correc- 
lional Farm Unit, DCVa, 391 F.Supp 1238 

94. US.-Mosby V Mabry. C A Ark.. 625 F2d 809 

§ 122. International Extradition 

95. U S -PerofT v. Hylton, C A Va . 542 F 2d 1247. 
cerl den. 97 S Ct 787, 429 U S 1062, 50 L.Ed 2d 
778, reh den 97 SO. 1163. 429 US. 1124, 5! 
LEd 2d 575—Plaster v U S. C A Va . 720 F 2d 
340, on remand 60S F.Supp 1532. 

Jhirad V Fcrriindina, D C N Y. 355 F Supp 
1155, revd on oth grds, C A, 486 F2d 442, on 
remand 377 FSupp 34, on remand 401 FSupp 
1215, affd 536 F 2d 478, cert. den. 97 S.Cl. 97. 429 
U S 833, 50 L Ed 2d 98. reh den. 97 S.Ct 511. 429 
U.S 988, 50 LEd 2d 600 

96. US-US. ex rel Sakuguchi v Kaulukukui, CA. 
Hawaii, 520 F2d 726 
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6. US—Escobedo v U.S. CA.Fla.. 623 F.2d 1098, 
cerl. den 101 S Cl. 612, 449 U S 1036, 66 LEd.2d 
497, and 101 SCt 1371,450 U.S 922, 67 L Ed 2d 
35a reh den. 101 SCl 2012. 451 U.S 934, 68 
LEd 2d 321 

8. US-Jhirad v Ferrondina, CANY., 536 F2d 
478, cert den 97 S.Cl 97. 429 US. 833. 50 
LEd.2d 98, reh den 97 SCt SM. 429 US 988. 
SO LEd.2d 600 

Jhirad v. Ferrandina, D.C N Y., 355 F.Supp 
1155, revd on olh. grds, CA, 486 F.2d 442, on 
remand 377 F.Supp 34, on remand 401 FSupp. 
1215, affd 536 F 2d 478, cert. den. 97 S Ct 97. 429 
U.S. 833, 50 L Ed 2d 98, reh den. 97 S.Q SI I, 429 
U S 988, SO L Ed.2d 600 

page 909 

Federal courts undertaking habeas 
corpus review of extraditions have the 
authority to consider not only proce¬ 
dural defects in the extradition proce¬ 
dures that are of constitutional dimen¬ 
sion, but also the substantive conduct 
of the United States in undertaking its 
decision to extradite if such conduct 
violates constitutional rights.^® 

203. U.S.-Matter of Burl, C.A.Wis., 737 F.2d 1477 

§ 123. Federal Removal 

29. U.S.—Wilhams v. Dalsheim, D.CN.Y., 480 
F.Supp. 1049. 
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33. U.S.—Williams v Dakheim, DC.N.Y. 480 
F.Supp. 1049 

§ 124. Infants 

page 912 

53. Mont.-Kramer v. Kramer, 578 P.2d 317, 176 
Mont. 362. 

54w U.S.—White v. Sowders, C.A.Ky.. 644 F.2d 1177, 
reh. den. 102 S.Q. 299,454 U.S. 853, 70 L.Ed.2d 
146. 

Ga.—Hopkins v Hopkins, 229 S.E2d 751,237 Oa. 845. 
Ky.—Moore v. Dawson, 531 S.W.2d 259. 

Mo.—Fleming v. Fleming, App., 562 S.W.2d 168 
NJ.—E E B. V. D. A., 446 A,2d 871, 89 N.J. 595, cert 
den. 103 S.a. 1203, 459 U.S. 1210, 75 L.Ed.2d 
445. reh. den. 103 S-Q. 1806, 460 US. 1104, 76 
L.Ed.2d 369. 


N Y — Alan D M v Nassau County Dept of Social 
ScrviLCS. 395 N Y S 2d 666, 58 A D 2d 111 
Ohio—Pjsqualonc v Pjsqualonc, 406 NE2d 1121, 63 
Ohio Si.2d 96. 17 OO 3d 58 
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55, Ga —S.indcrs v Sanders, 250 S E.2d 488, 242 Ga 
641 

Tex —Trader v. Dear. 565 S W 2d 233. 

56. U S — Wesicrvillc v Kalamazoo County Dept, of 
Social Services, D C Mich , 534 F Supp. 1088, affd. 
CA. 708 F2d 731. 

Ark —Robinson By and Through Robinson v Shock, 
667 SW2d 956. 282 Ark. 262 
La—Buchanan v Malone. App 2 Or, 415 So.2d 259. 
Mo ~B M P, V G H P , App. 612 S W 2d 843 
Utah—Stale in Inieresi of Summers v WullTenstein, 571 
P2d 1.319, app after remand 616 P.2d 608 
59. U S —Nguyen Da Yen v Kissinger, C A Cal., 528 
F 2d 1194, on remand 70 F R D 656, app dism 
CA , 602 F 2d 925 

page 914 

65. La—Gautreaux v Allen, App., 345 So.2d 103 
67. Tex —Rankin v. Gray, Civ App, 584 S W 2d 539, 
app dism . Sup.. 594 S W.2d 409 

Remedy not available 
U S —Doc V Doc. C A Va. 660 F.2d 101. 

III.—In Inieresi of Workman, 373 N E2d 39. 14 HI 
Dec 908, 56 III App 3d 1007, affd. 390 N.E 2d 90a 
28 III Dec. 541, 76 III 2d 256. cerl den. 100 S.Ct 
525, 444 U S 992, 62 L Ed 2d 422. 

N Y —People ex rel. Ninesling v Nassau County Dept, 
of Social Services. 386 N.E.2d 235, 46 N.Y.2d 382, 
413 N.Y.S2d 626 

Production of child to court 
Tex —Caraza v Schilling, Civ App., 576 S W.2d 147 
76. Cal.—In re Timothy P N, 121 Cal.Rptr. 88a 48 
C A 3d 862. 

Idaho—Mitchell v Pincock. 577 P.2d 343, 99 Idaho 56. 
Vt—In re D. M. L, 406 A.2d 383, 137 Vt. 396. 

page 915 

78. Ky—Moore v. Dawson, 531 S W2d 259 

85. Miss.—Brashers v Green, 377 So.2d 597. 

86. La —Andrus v Barlow, App., *372 So.2d K3. 
Mont—Application of Berielson, 617 P.2d 121. 

90. Kan —CJ.S. cited in Beebe v. Chavez, 602 P.2d 
1279, 1285, 226 Kan. 591 

page 916 

92. Mo.—Stafford v Muster. 582 S.W.2d 670. 

94. La—Gawthome v. Williams. App., 313 Sa2d 
915 

96, U.S.— Donnelly v. Donnelly. C.A.Mass., 513 F2d 
129, cert. den. 96 S.Ct. 429. 423 U.S. 998, 46 
L.Ed.2d 373. 

N Y.—Raysor v. Oabbey. 395 N Y.S 2d 29a 57 A.D.2d 
437. 

Tex.—Ainsworth v. Homes of St Mark, Gv.App., 530 
S.W.2d 877 

98. Petition for immediate entitlement to cua- 
tody 

Ky.—Moore v. Dawson, 531 S W.2d 259. 

2. Or.—State ex rel. Butler v. Morgan, 578 P.2d 814, 
34 Or.App. 393 

page 918 

20. Tex.—Kellogg v. Kellogg. Gv.App.. 559 S.W.2d 
126. 

21. Ariz.—Smart v. Cantor. 574 P.2d 27, 117 Ariz. 
539. 

Mont.—Matter of Hall's Adoption, 566 P.2d 401. 173 
Mont. 142. 

N.Y.—Lo Presh v. Lo Piesii, 353 N.E2d 372, 40 
N.Y.2d 522, 387 N.Y.S.2d 412, 90 A.LR.3d 217, 
on remand 387 N.Y.S.2d 153, 54 AD.2d 582. 
S.D.-Application of G.K., 248 N.W.2d 38a 


U.S.—Garrison v. Smith, D-CMiss., 413 F.Supp. 747. 
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Blood test 

Pa.—Com. ex rel. Ermel v. Emiel, 393 A 2d 796, 2S9 
Pa.Super. 219. 

22. Me.—O’Malley v O'Malley. 338 A.2d 149 . 

page 919 

25. Ga.—^Westmoreland v Westmoreland, 2S2 S.E 2d 
496, 246 Ga. 77. 

Ind.—Hyatte v. Lopez, 366 N E.2d' 676, 174 Ind.App 
149. 

Continuing jurisdiction 

Ga —Geoige v. Sizemore, 233 S E2d 779, 238 Ga. S2S. 

26. Ala.-Walden v. Walden, Ov., 355 So 2d 372. 
N.Y —Alan D. M. v Nassau County Dept, of Social 

Services, 395 N.YS.2d 666, 58 A D.2d 111. 

Pa.—Jones v. Kniess, 375 A.2d 795, 249 Pa.Super. 134. 

27. Error shown 

Tex—Strobel v Thurman, 565 S.W.2d 238. 

page 920 

31. Pa.—Lough V. Chamey, 378 A.2d 951, 250 Pa.Su¬ 
per 311. 

Particular drcumstances 

(3) Other circumstances. 

Mont.—Korol v Korol. 613 P 2d 1016, 188 Mont. 351. 

Discretion not abused 

(1) Ga.—Duiden v. Barron, 260 S E 2d 17, 244 Ga. 
277. 

32. Ga —Dein v Mossman, 262 S E 2d 83, 244 Ga 
866 . 

34. Or —State ex rel. Butler v. Morgan, 578 P.2d 8K 
34 Or App. 393 

35. Neb —Contreras v Alsidez, 265 N.W.2d 452, 200 
Neb 773. 

38. No authority to award visitation rights 

Miss— Smith v. Watson, 425 So.2d 1030. 

40. Ga.—Dein v. Mossman. 262 S E2d 83, 244 Ga. 
866 . 

Tex.—Slape v. Slape, Gv.App., 553 S.W.2d 171. 

§ 125. — Persons Entitled to Writ 

page 921 

41. Cal —In re Richaid M.. 122 Cal.Rptr. 531, 537 
P2d 363, 14 C.3d 783. 

Ga.—Westmoreland v. Westmoreland, 252 S.E2d 496, 
243 Ga 77. 

Tex.—Lamphere v Qinsman, 554 S.W.2d 935. 
Noncustodial pareut cannot bring counterclaim 
Ga.-Hutto V. Hutto, 296 S.E2d 549. 250 Ga. 116. 
43. Ga.-Irwin v Smith. 242 S.E.2d 64, 240 Ga. 553. 
N.Y.—Lo Presti v. Lo PresU, 355 NE2d 372, 40 
N.Y.2d 522, 387 N.Y.S.2d 412, 90 A.L.R.3d 217, 
on remand 387 NY.S2d 153, 54 AD.2d 582. 

Visitation rights 

N Y.—Barzee v. Barzee, 467 N Y.S.2d 162, 120 Misc.2d 
1063. 

45. Okl.—Young v. Reynolds, App., 586 P2d 759. 

46. AIa.-Walden v. Walden, Qv., 355 Sa2d 372. 
Fla.—Cappar v. Cappar, App., 402 Sa2d 1284. 

Oa.—BKdces v. Backes, 230 S.E2d 299, 237 Ga. 899. 
La.—Courville v. Courville, App., 363 So.2d 93A writ 

den 365 So.2d 243. 

Tex.-ElIiott V. Bradshaw, 587 S.W.2d 108 
Wash.—In re Saucido's Marriage, 538 P.2d 1219, 85, 
Wash 2d 653. 

47. Mo.— M. P. M. V. Williams, App., 611 S.W.2d 
274. 

Discretion not abused 

Ga.—Burton v. Daniel, 242 S.E2d 586, 240 Ga. 805. 

page 922 

48. Tex.-nIacob8en v, Haas, App. 13 Dist., 688 
S.W.2d 634. 

Russell V. McMurtrey, Gv.App., 526 SW.2d 
270, err. ref. no rev. err. 


49. U S -Castorr v Brundage, CA Mich , 674 F 2d 
531, cert den 103 S.Ct 24a 459 US. 928, 74 
LEd.2d 189 

Idaho—Matter of Revello, 606 P 2d 933, 100 Idaho 829. 
52. To determine paternity 
N Y.—Raysor v Gabbey, 395 N.Y.S.2d 290, 57 A.D 2d 
437 


§ 126. — Considerations Affect¬ 
ing Custody 

57. Anz— Morales v. Glam, App, 560 P2d 1234, 
114 Anz. 327 

Cola—Nelson v. Schwntzer, 542 P2d 382, 189 Colo. 
511 

Ga.—Crumbley v. Stewart, 231 S E.2d 772, 238 Ga 169 
overruling Young v. Pearce, 212 Ga 722, 95 S.E2d 
671 and Bowen v. Bowen, 223 Ga 800, 158 S.E2d 
233 

III.—People ex rel. Elmore v Elmore, 361 N.E 2d 615, 5 
Ill.Dec 292, 46 IILApp 3d 504 

Ind.—Kissinger v Shoonaker, App., 425 N.E 2d 208. 

Iowa—McCalester v Hillcrest Services to Children and 
Youth. 232 N.W.2d 1 

Mont.—Conley v. Walden, 533 P2d 955, 166 Mont 
369 

Neb.—Nielsen v Nielsen, 296 N W.2d 483, 207 Neb 
141. 

NY—People ex rel Bruzzese v Bruzzese, 424 N.Y 
S.2d 492, 74 A D 2d 615 
Eschbach v. Eschbach, 436 N.E2d 1260, 56 
N.Y.2d 167, 451 N.Y.S.2d 658. 

Ohio—In re Haws, 411 N E2d 802, 64 Ohio App.2d 
168, 18 0.0.3d 123. 

Okl.—Ingles v. Hodges, 562 P.2d 845 

Or.—Yost v. Phillips. 535 P.2d 94. 21 Or.App. 464 

Utah—State In Interest of Hales. 538 P2d 1034. 
'^Serious immediate welfare” of child 

Tex.—McElreath v. Stewart, 545 S.W.2d 955 

page 923 

59. Tex.—Marshall v. Wilson, 616 S.W.2d 932. 

page 924 

61. NY—Raysor v. Gabbey, 395 N.Y.S2d 290. 57 
A.D.2d 437. 

Pa.—^Milligan v Davison, 367 A 2d 299, 244 Pa.Super. 
255. 

64. Oa.—Dein v. Mossman, 262 SE2d 83, 244 Oa 
866 . 

page 925 

65. Neb—Fnedrichsen v Koehn. 344 N.W2d 672, 
216 Neb. 628. 

Or.—Yost V. Phillips, 535 P 2d 94,21 Or.App. 464. 
page 926 

72. Old.—Ingles v. Hodges, 562 P.2d 845. 

77. Tex.—Waltreus v. Braddock, Qv.App., 551 
SbW.2d 169, err. ref. no rev. err. 

78. Between parents 

m.—People ex rel. Elmore v. Elmore, 361 N.E2d 615, 5 
niDec. 292, 46 lll.App.3d 504. 

page 927 

82. Removal from country 

Tex.—Hui-Mei Wise v. Yates, 639 S.W.2d 460. 

88. Oa.-Gambrell v. GambreU, 259 S.E2d 439, 244 
Ga. 178. 

La.—Swann v. Young, App., 311 So.2d 617. 

Ohio—In re Hua, 405 N.E.2d 255, 62 Ohio St.2d 227, 
16 0.0.3d 270. 

Okl.—Turley v. Turley, 638 P.id 469. 

Or.—Yost V. Phillips, 535 P.2d 94, 21 Or.App. 464. 

page 928 

89. Oa.—Howell v. Gossett, 214 S E2d 882, 234 Oa. 
145. 
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Page 936 

90. ChUd abuse 

N.Y —Gill V Smith. 382 N.Y S.2d 626, 83 Mis&2d 428. 

98. Ga—Bryant v. Wigley. 269 S.E.2d 418, 246 Ga 
155, app. after remand 277 S.E2d 246, 247 Oa 
487 

page 929 

5. Long acquiescence 

Ga.—Triplett v. Elder. 215 S.E.2d 247, 234 Ga. 243. 

page 930 

10. Idaho—Matter of Andersen, 589 P.2d 957, 99 
Idaho 80S. 

11. Ohio—Angle v. Children's Services Divwon, 
Holmes County Welfare Dept., 407 N.E2d 524,63 
Ohio St 2d 227, 17 0.0.3d 140 

13. Iowa—McCalester v. Hillcrest Services to Oiil- 
dren and Youth, 232 N.W.2d 1. 

16. N Y.—Anonymous v. Anonymous, 439 N.Y.S.2d 
255, 108 Misc.2d 1098. 

§ 127. -Judgment or Order 

Awarding Custody 

17. N.Y.—State ex rel. Doris D. v. Brooklyn Bureau 
of Community Services, 402 NY.S.2d 54^ 61 
A.D.2d 819. 

18. Oa -6alim v. Salim. 260 S.E2d 894, 244 Ga. 513. 

page 931 

21. U.S.—Lehman v Lycoming County Children’s 
Services Agency, 102 S.Ct. 3231, 458 U.S. 502, 73 
L.Ed 2d 928. 

page 932 

39. N.D.—Klein v. Snider. 253 N W.2d 425. 

Temporary order not final adjudication 

Tex.—Young v Martinez, App. 4 Dist., 685 S.W.2d 

361. 

40. Tex.—^Lamphere v. Chnsman, SS4 S.W.2d 935. 

page 933 

• 56. Conn.—Hao Thi Popp v. Lucas, 438 A.2d 755, 
182 Conn. 545. 

page 934 

65. Neb.—Application of Cjbowrwal, 301 N.W.2d 
349, 207 Neb. 831 

N.Y.—People ex rel Kourland v. Kourland, 387 N.Y. 
S.2d 62a 54 A.D.2d 638. 

67. U.S.—Bromley v. Crisp, CA.Okl., 561 F.2d 1351, 
cert den. 98 S.Q. 1458, 435 U.S. 908, 55 LEd.2d 
499, app. after remand 671 F.2d 377. 

Modification held not warranted 

U.S.—Syrovatka v. Erlich, CA.Neb.. 608 F.2d 307, 
cert. den. 100 S.a. 2152, 446 U.S. 935, 64 LEd.2d 
788, reh. den. 100 SCt. 3056, 448 U.S. 9ia 65 
LEd.2d 1140. 

La.—Satterlee v. Satteriee, App., 402 Sa2d 726, writ 
den. sup., 407 So.2d 733. 

69. Ma—Fleming v. Fleming, App., 562 S.W.2d 168. 

Death of custodial spouse 

N.D.—In re Buchholz, 326 N.W.2d 203. 

page935 

77. Oa.—George v. Sizempre, 233 S.E.2d 779, 238 
Ga. 525 

§ 128. — — Determination as 
Res Judicata 

84w Miss.—^Huffman v. Griffin, 337 Sa2d 715. 

page936 

85. Iowa—Doan Thi Hoang Anh v. Nelson. 245 
N.W.2d 511 

87. Wash.—Matter of Becker’s Welfare. 553 P.2d 
1339, 87 Wash.2d 470 
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§ 128 HABEAS CORPUS 

Pag* 937 

page 937 

96. Tex.—Standley v. Stewart, S39 S.W.3d 882. 
page 938 

3, Fla.—In re Adoption of Lewis, App, 340 So.2d 
126. 

§ 129. — Conclusiveness and Ef¬ 
fect of Judg:nient8 or Or¬ 
ders in Other Actions or 
Proceedings 

7. U.S.—Yack v Grimes, D.CPa, 331 FSupp. 244 
Miss.—CJ.S. cited Id Smith v Watson. 423 So.2d 1030, 
1032. 

page 939 

11. Miss.—Stevens v. Stevens, 346 So.2d 909. 

page 940 

22. Idaho—CJ.S. quoted at length In Matter of Re- 
vella 606 P.2d 933, 937, 100 Idaho 829. 

23. Ma—E M. P. V. G. H P., App., 612 S.W.2d 843. 

26, Limited circumstances 

Ga.—Word v. Word. 222 S.E.2d 382, 236 Ga. 100. 

Extreme emergency 

Ga.—Hutto V Hutto, 296 SE2d 549, 230 Ga. 116. 

page 942 

37. Mo.—B. M. P. V. G. H P., App., 612 S.W.2d 843. 

42. Ga.—Matthews v. Matthews, 232 S.E2d 76, 238 
Ga. 201 

Kan.-Jolly v. Aveiy, 356 P.2d 449, 220 Kan. 692. 
Or.—State ex rel. Butler v. Morgan, 378 P.2d 814, 34 
Or.App. 393. 

Tex.—Tooley v. Tooley, Qv.App.. 545 S.W.2d 524. 

§ 130. — Infants Committed to 
Institutions 

page 944 

53. S.D.-^pplicatK)n of G. K., 248 N W.2d 380. 

54. Ind.—Pierson v. PJiend, 379 N.E2d 442, 269 Ind 
190. 

Tex.-Matter of G. T. H., Ov.App, 541 S.W.2d 527. 
W.Va.—State ex rel. R'.S. v Trent, 289 S.E2d 166. 

56. Cal.-In re Ronald E, 137 Cal.Rptr. 781, 362 
P.2d 684, 19 C.3d 313. 

59. U.S.—U.S. V. Hudson, CA.S.D, 667 F.2d 767. 
CbL—I n re Ronald E, 137 Cal.Rptr. 781, 362 P 2d 684, 

19 C.3d 31S. 

Ky.—Biyant v. Kentucky Dept, for Human Resources, 
App.. 548 S.W.2d 163. 

§ 131. Insane Persons 

page 947 

79. U.E—Souder v. McGuire, CA.Pa.. 316 F.2d 820. 
Cal.—In re Watson. 154 CB].Rptr. 151. 91 CA.3d 453. 
Ohio—Roden v. Hubbard. 404 N.E2d 736. 62 Ohio 

St.2d 217, 16 0.0.3d 248, app. after remand 417 
N.E2d 1233, 63 Ohio St.2d 37, 19 0.0.3d 228. 

80. W.Va.—Sloan v. Wachtel. 233 S.E.2d 137, 160 
W.Va 148. 

Extraordinary writ 

Ohio—Sheffd v. Sulikowski. 403 N.E2d 993, 62 Ohio 
St.2d 128, 16 0.0.3d 147. 

page 948 

82. Mias.-Hooks v. Jaquith. 318 So.2d 860. 

83, Cal.—In re Ingram, 142 Cal-Rptr. 825, 76 CA.3d 
493. 

87. Idaho—Flores v. Lodge. 617 P.2d 837, 101 Idaho 
333. 


page 950 

99. US—Reese v Wainwright, CAFla, 600 F.2d 
1083, cert den. 100 SO. 487, 444 U.S. 983. 62 
LEd 2d 410 

Sailer v Gunn, D.CCal, 387 FSupp 1.367, 
revd . on oth. grds., C A.. S48 F 2d 271 

4. US—Ellingburg v Lockhart, 397 FSupp 771 

page 951 

7. U.S.—Pedrero v Wainwnght. CAFla, 590 F.2d 

1383, cert den. 100 SO. 299, 444 U.S 943. 62 
LEd.2d 310 

10. Kan-Application of Jones, 612 P.2d 1211, 228 
Kan 90 

N.Y-People v McNelly. 37! NYS2d 338. 83 
Misc.2d 262. 

11. Cal.—People v Henderson, 166 Cal Rptr 20, 107 
C A 3d 475 

page 953 

27. U S —Powell V. Stale of Fla., C A Fla , 579 F 2d 
324. 

page 954 

33. Ill,—Long V Israel. 371 NE2d 873, 13 Ill Dec 
781, 36 All.App.3d 14. 

page 955 

42. Tex —Ex parte Webb. Civ App. 623 S W 2d 372, 
err, dism. 

Assistance of counsel 

W.Va.-Sloan v Wachtel. 233 S E.2d 137, 160 W.Va 
148 

43. WVa.—Sloan v. Wachtel, 233 SE2d 137, 160 
WVa. 148 

44. Ohio—Wolonsky v Balson, 387 N.E2d 625, 38 
Ohio App 2d 25, 12 0.O.3d 34. 

§ 132. — Federal relief where 

confinement under state 
authority 

page 956 

56. US.-Jackson v. Foti, CA.La., 670 F 2d 316 

§ 133. Quarantine and Health 

page 959 

87. Counsel appointed after commencement of 
hearing 

W.Va.—Greene v. Edwards, 263 S.E 2d 661, 164 W.Va 
326. 

§ 135. Other Persons or Proceed¬ 

ings 

page 961 

8. US.—Crisp V. Mayabb, CAOkl.. 668 F.2d li27, 

cert. den. 103 SCt 62, 459 U.S. 827, 74 L.Ed.2d 
64 

§ 136. General Considerations 

pase963 

34. U.S.—U.S. ex rel. Tyrrell v. JelTes, D.CPa., 420 
FSupp. 236. 

35. Anz.— Webb v. Charles, App., 611 P.2d 562, 125 
Ariz 338. 

Ga.—Wood V. McGee, 244 S.E2d 846, 241 Ga. 242. 

Mo.—McIntosh v. Haynes, 545 S W.2d 647. 

42. U.S.—Rowell v. Oesterle, CA.Fla.. 626 F.2d 437. 

43. Tex.—Trader v. Dear, 565 S.W.2d 233 

44. Tex.—Trader v. Dear, 563 S.W.2d 233. 

page 964 

47. U.S.—Pitchess v. Davis, €al., 95 S.Ct. 1748, 421 
U.S. 482, 44 LEd.2d 317. 


52. Since the publication of the bound rolume the case 
of Leggeit v Leggett, 202 Mi.ss 425, 32 So 2d 189, 
has been overruled the court holding that court 
which had previously issued writ of habeas corpus 
awarding custody of minor child to father did not 
have continuing jurisdiction over mother's action 
for custody and support of minor child by virtue of 
decree rendered by it in habeas corpus prticeeding. 

Miss —Roach v Lang, 396 So 2d 11 

§ 137. -Necessity of Jurisdic¬ 

tion 

55. U S —Goodman v Kcohane, C.A.Fla., 663 F.2d 
1044, reh den 668 F.2d 336. 

D C —Christian v U S.. App. 394 A 2d 1, cert den 99 
set 2889. 442 U.S 944, 61 LEd 2d 315 

Ga.—Salim v. Salim, 260 S.E 2d 894, 244 Ga. 513. 

Tex—Garza v Schilling. Civ.App, 576 SW2d 147. 

56. U S —Fritchie v McCarthy, C.A.Qil.. 664 F 2d 
208. 

Anz—Webb v Charles, App, 611 P2d 562, 125 Anz 
558. 

58. S.C —Slichert v Heath, 334 S E 2d 282 

§ 138. — Interference with Juris¬ 
diction of Other Courts 

page 965 

68. US —Yow V Crater, D C N C , 526 F.Supp 240 

Idaho—Palmer v Dermitt, 635 P.2d 955, 102 Idaho 
591 

III —Hughes V Kiley. 367 N.E 2d 700, 10 III Dec 247, 
67 III 2d 261 

page 966 

74. “Special circumstances'* 

U.S.—Dolack V Allenbrand, C A.Kan , 548 F.2d 891 

page 967 

84. Nev.—Warden. Nevada Slate Prison v. Owens, 
563 P 2d 81. 93 Nev. 255. 

§ 139. -Jurisdiction over Per¬ 

sons Involved 

page 968 

89. U.S —Kills Crow v U S., C A.S D., 555 F.2d 183 

90. U.S.—Jacobson v. U S., C.A.Minn. 542 F.2d 725. 

Cal—In re Hop, 171 Cal Rptr. 721, 623 P.2d 282, 29 

C.3d 82. 

Fla —Gardner v. Slate. App., 368 So 2d 674. 

Ga.—Wuyc v Stale, 238 S.E.2d 923, 239 Ga 871. 

Utah—Hearn v. State, 621 P 2d 707, app after remand 
642 P.2d 757. 

94. U.S.—U.S. V. Knight, C.A.Neb., 638 F.2d 46. 

Person in custody of another state 

U.S.-Marks v. Rees. CA Ind., 715 F.2d 372. 

95. Mich.—People v. Gaval, 294 N.W.2d 215, 96 
Mich.App. 708. 

97. US.—Augello V. Warden, Metropolitan Correc¬ 
tional Center, U.S., Bureau of Pnsons, D C N Y., 
470 F.Supp. 1230. 

page 969 

2. Fla.—McLelland v. Stale, App., 368 Sa2d 673 

§ 140.-Child Custody Pro¬ 

ceedings 

4. Pa.—Uggitt v Uggitt. 384 A.2d 1261, 253 Pa.Su- 
per. 126. 

6. Kan.-Jolly v. Aveiy, 556 P.2d 449, 220 Kan. 692. 

8. Okl.—Spahr v Swanson, 596 P.2d 549. 

Pa.-Wolf V. Weymeri. 427 A.2d 678. 285 Pa.Super. 
361. 

10. Pa.—Com. ex rel. Log&n v. Toomey, 359 A.2d 
468. 241 Pa.Super. 80 
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11. Ga.—Jones v. Jones, 213 SE.2d 659, 233 Ga. 
793—Stacq^ V. Spivey, 22 S.E 2d 923, 236 Ga. 680. 

Miss.—CJ.S. dted Id HufTman v. GnAin, 337 So.2d 
715, 721. 

page 970 

12. Iowa—^Barcus v Barciu, 278 N.W.2d 646 

13. Miss.—Huffman v. Gnffin, 337 So.2d 715. 

N.Y.—Stale ex rel. Satti v. Satti 389 N.Y.S.2d 379, 55 

A.D.2d 149. motion dism. 368 NE2d 43, 42 
N.Y.2d 999, 398 N.Y.S.2d 421. affd 371 N.E2d 
535, 43 N.Y.2d 671, 400 N.Y.S.2d 817. 

15. Fla—Trujillo v. Tnyillo, App.. 378 So.2d 812. 

Tex,—Perry v. Scoggins, 626 S.W.2d 302, err. gr 

16. U.S.—U5. V. Janis, C.A.S.D., 599 F.2d 266. 

Tex.—Alvarado v. Alvarado, Civ.App., 583 S.W.2d 909. 

§ 141. State Courts 

page 971 

22. Tex—Ex parte Powell. Cr., 558 S W.2d 480. 

Priaoner la federal penitentiary 

Mich.—People v. Gaval, 294 N.W2d 215, 96 Mich. 
App. 708. 

23. Ga.—Oathn v Thompson, 256 S.E.2d 353, 243 
Ga. 668. 

24. Ohio—Loetz v Loetz, 406 N.E2d 1093, 63 Ohio 
St 2d 1, 17 00.3d 1. 

page 972 

32. Tex-Ex parte Crosley, Cr. 548 SW.2d 409. 

§ 142. —» Appellate Courts and 
Judges 

page 974 

42. Fla.—Behrens v. Woodson, App, 405 Sa2d 262. 

Mo.—M. P. M. V. Williams. App.. 611 S.W.2d 274. 

N.D.—^McGuire v. Warden of State Farm (State Peni¬ 
tentiary). 229 N.W.2d 211 

Ohio—Hughes v. Scaffide, 372 N.E2d 598, S3 Ohio 
St.2d 85, 7 0.0.3d 175. 

Extent of Jurisdiction of intemedlate appellate 
court 

(7) Other matters. 

N.Y.—People ex rel. Proctor v. Lc Fevre, 422 N.Y.S.2d 
969. 

44b Tex.—Ex parte Rutherford. Ov.App., 556 EW.2d 
853. 

46. Tex.—Ex parte Johnson, Cr, 561 S.W.2d 841. 

47. Ohio-Suhl v. Shoemaker, 364 N.E2d 286. 50 
Ohio St2d 351, 4 0.0.3d 485. 

R.I.—Baker v. Uurie, 375 A.2d 405, 118 El. 539. 

Tex.-Ex parte Ybarra, Cr.App., 629 S.W.2d 943. 

Relief denied in lower court 

(3) Tex.—Ex parte Norveli. Cr.. 528 S.W.2d 129. 

page 975 

48. Ma—Matter of W-K-M-, App., 537 

’S.W.2d 183. 

Tex.—Ex parte Supereinski, Cr., 561 S.W.2d 482. 

Court of CrtniHa] Appeals 

Tex.—Ex parte Herrin, Cr., 537 S.W.2d 33. 

49. Okl.-Jeny v. Panlon and Parole Bd., Cr.. 546 
P.2d 6Sa 

Vt.—In re Ivenon. 376 A.2d 23, 135 Vt. 255. 
Limitation on jnrisdlctioB of one, but not anoth¬ 
er, appellate court 

(2) Tex—In re Newton. Ov.App., 534 S.W.2d 194. 

Court of CMl Appeals 

Tex.—In re Newton, Ov.App. 334 S.W.2d 194. 

53, Fla.—Showers v. State, App., 359 Sa2d 928. 

56. U.S.—Matter of Mackin, CA.N. Y.. 668 F.2d 122. 

Ky.-Grimth v. Schultz. 609 S.W.2d 125. 

Nev.-Oow v. Sheriff. Clark County, 614 P.2d 535, 96 
N^. 605. 


ND—Smith v. Satran, 295 N.W2d 118. 

Tex —Ex parte Sarao. Civ App.. 583 S.W.2d 438. 

page 976 

60. N Y.—Anonymous v Anonymous, 439 N Y.S.2d 
255, 108 Mi«:.2d 1098 

63, Fla—^Jenkins v. Wainwnghi, 322 So 2d 477. 

64. Cal.—Simmons v. Municipal Court for City and 
County of San Francisco. 166 CaKRptr 55^ 108 
CA.3d 295, reh, den. 167 CaI.Rptr 608, 109 
CA.3d IS 

Tex.—Ex parte dear, Cr App., 573 S.W.2d 224 
page 977 

69. Hawaii-Oili v. Chang, 557 P 2d 787, 57 Haw. 
411. 

71. Hawaii—Oili v Chang. 557 P 2d 787, 5 Haw 411. 

73. Cal.—In re Richard M., 122 CaI.Rptr. 531. 537 
P 2d 363, 14 C3d 783. 

Wis.—State ex rel. LeFebre v. Abrahamson, 307 
N.W.2d 186, 103 W»2d 197 

74. La.—State v Linkl^ter, 345 So 2d 452, cert. den. 
98 S.Ct. 733, 434 U.S. 1016, 54 LEd2d 760 , 

76. Tex—Ex parte Crosky, Cr.. 548 S.W.2d 409 

77. Tex.—Ex parte Sheppard. Cr.. 548 S.W 2d 414. 

$ 143. -Courts and Judges Oth¬ 

er than Appellate 

page 978 

80. La —City of Baton Rouge v. Ross, 372 So.2d 552. 
Mont.—Matter of Rogers, 554 P.2d 289, 168 Mont. 527. 
Tex.—Ex Parte Payne, CrApp., 618 S.W2d 380 
Proceeding to obtain child custody 

Tex.—Rankin v. Gray, Ov.App, 584 S.W.2d 539, app. 
dism.. Sup. 594 SW.2d 409 

81. Ga.—Salim v Salim, 260 S.E2d 894, 244 Ga 513 
84. Ark.—Blosser v Blosaer, 616 S.W 2d 29, 2 Ark. 

App. 37. 

N.Y.-Yacov Y. v. Margaret Y.. 447 N.Y.S 2d 6H 112 
Misc.2d 623 

Tex.-Ex parte ampbell, Cr., 565 S.W.Zd 941 
Juvenile court 

Ga.—Grigp v. Griggs, 213 S.E2d 649, 233 Ga 751 
Family court 

N.Y.—King V. King, 373 NY.S.2d 944, 83 Misc.Zd 
1019. 

page 979 

90. Ariz.—H. M. L v. State, App., 641 P.2d 873, 131 
Ariz. 385. 

Tex.—Ex parte Oampbdl, Cr., 565 S W.2d 942. 

Wyo.—State ex rel. Klopotek v. District Court of Shen- 
dan County, 621 P.2d 223. 

92. Cirenit Court 

Ky.—^Abraham v. Com., App., 565 S.W.2d 151 
Mich.—People v. Wendt, 309 N.W.2d 23a 107 Mich. 
App. 269. 

§ 144 , -Territorial Limits on 

Jurisdiction 

page 981 

7. U.S—Rheuark v. Shaw, D.CTex., 477 F.Supp. 
897, afld. in part, revd. in part on otb. grds., C.A., 
628 F.2d 297, oert. den. 101 S.Ct. 1392, 450 U S. 
931, 67 EEd.2d 365. 

Neb.—Addison v. Parratt, 284 N.W.2d 574, 204 Neb. 
656. 

Tex.-Ex parte Lopez, ^)p, 668 S.W.2d 826. 
Territorial Umltatioa elimimited 

(1) Temtorial limitation on power of a superior court 
to entertain petitions for habeas corpus relief eliminated. 
Cai.—Griggs v. Superior Court of San Bernardino 

County. 546 P.2d 727, 128 CaI.Rptr. 223, 16 C.3d 
•M. 

(2) However, exercise of jurisdiction not automatical¬ 
ly muuidated. 
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Cal.—Griggs V. Supenor Court of San Bernardino 
County, 546 P.2d 727, 128 CaI.Rptr. 223, 16 C.3d 

34 

(3) Court of Appeals no longer limited 
ai.—In re Van Heflin, 128 CaI.Rptr 257, 58 C.A.3d 
131. 

11. Fla —Newman v Hornsby, App, 385 So.2d 1106. 

page 982 

22. Ga.—Salim v. Salim. 260 S E 2d 894, 244 Ga 513. 

§ 145. — Custody under Federal 
Authority 

27. Ala.—Johnson v State, CrApp., 410 So.2d 146. 
D C.—Jones v. Jackson, App., 416 A.2d 249 

§ 146. Venue of State Court Pro¬ 
ceedings 

page 983 

36. Colo —^Evans v District Court In and For Arapa¬ 
hoe County. 572 P 2d 811, 194 Colo. 299 

' N.Y.—People v Stewart, 442 N Y.S.2d 643. 83 A.D 2d 

713 

N D.—McGuire v. Warden of State Farm [State Peni¬ 
tentiary], 229 N.W.2d 211 
Tex.—Ex parte Green. Cr., 548 S.W.2d 914. 

37. Okt—Roundtree v. Bates, 630 P 2d 1299. 

page 984 

38. Ill.—People v. Goulet, 367 N.E2d 1045, 10 111 
Dec. 436, 52 IlIApp.3d 609. 

40. Ga.-Smith v State, 216 SE2d 111, 234 Ga 
39Q-James v. Hight, 307 S.E.2d 660, 251 Ga 
563. 

N.Y.—^People ex rel. Ardito v. Trujillo, 441 N Y S.2d 
348, 109 Misc2d 1009. App. dism. 451 NYS.2d 
843, 88 A.0.2d 1002. 

Costody of children 

(1) Fla.—^Newman v. Hornsby, App, 385 So.2d 
1106. 

Ky—Moore v. Dawson, 531 S.W2d 259. 

Couideration as habeas corpus petition 

(1) Oa.—Chandler v. Ault, 216 S.E.2d 101, 234 Ga. 
346. 

41. After expiration of sentence 

G8.-Smith v. State. 216 SE2d 111, 234 Ga. 390. 

page 985 

47. Fla.—C.JJ5. dted in Newman v Hornsby. App., 
385 Sa2d 1106, 1108. 

53. Ky.—Abraham v. Com., App, 565 S.W.2d 152. 
58, N.Y—Wright v. Brennan. 390 NY.S.2d 432, 55 
A.D.2d 903. 

§ 147. Nature and Scope of Jurisdic¬ 
tion in Genend 

page 986 

69. U.S.—Huynh Thi Anh v. Levi, DCMkh., 427 
F.Supp. 1281, affd. C.A. 586 F.2d 625 

page 987 

86. U.S.—Long v. Smith, CA Ky, 663 F.2d 18. cert, 
den. 102 S.a. 1724, 454 U.S. 1024, 72 EEd.2d 
143. 

Johnson v. Williams, D.C.NJ., 508 F.Supp. 52, 
aifd. 666 F2d 842. 

88. State law 

U.S.—Guzman v. Moms, CA.Gs].. 644 F2d 1295 

Federal Isfoe not preaent 

U.S.—Fowler v Leeke, D.C.S.C.. 509 F.Supp. 544. 

page 988 

95. U.S.—Doe V. Doe, C.A Va.. 660 F 2d 101. 

99. U.S.—Helton v. US. DC.Ga. 532 FSupp 813. 
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§ 148 HABEAS CORPUS 

Page 988 

§ 148 . —— Detention by State or 
Territorial Authorities 

p«e»0 

13. U.S.—US. ex rel Chabonian v. Gray, 398 
RSupp. 102a 

Jurisdiction Is orisliisl not appelltte 

U3.—Setter v Gunn, C.A.CaL, 529 F.2d 932, cert, den 
97 S.a 1150, 429 U.S. 1111, 51 LEd.2d 566. 

16. U S.~Malone v. State of Tenn., D.CTenn., 432 
RSupp. 5. 

page 991 

Sa U.S.-Hallowell v. Keve, C.A.Del., 555 F.2d 103. 

§ 151. -Detention by State Au¬ 

thorities 

page 994 

73. U.S.-Oaraa v. Smith. C.A.Fla., 674 F2d 838, 
mod. on oth. grds, reh. den. 680 F.2d 1327. 

75. U.S.-Rose v. Hodges, 96 S.Ct. 175, 423 U.S. 19. 

46 L.Ed.2d 162-Wolfr v. Rice, Neb., 96 SCt. 
3037, 428 U.S. 465, 49 L Ed.2d 1067, reh. den. 97 
S.a 197, 429 U.S. 874, 50 LEd.2d 158 

Tiitsman v. Black, CA Ky.. 536 F.2d 678-*Rob- 
inson v. Wade. CA.Tex.. 686 F.2d 298. 

Bedbe v. Vaughn, D.C.Del., 430 F.Supp. 1220- 
Carlson v. Hong, D.CHawaii. 545 F.Supp. 352, 
affd., CA., 707 F.2d 367. 

79. U.S.—Luuier v. Gunter. C.A.Mia5.. 552 F.2d 
385, cert. den. 98 S.a. 171, 434 U.S. 854, 54 
L.Ed.2d 124, and 98 S.Ct. 221, 434 U.S. 873. 54 
L.Ed.2d 153. 

Hoppe V. State of Wis., D.C.Wis.. 430 F.Supp. 
1062r-A2arl8on v. Hong, D.CHawaii, 545 F.Supp. 
352, affd., CA.. 707 F.2d 367. 

80. U.S.-Wilsonv. Parratt,CA.Neb.. 540F2d415 
—Castorr v. Brundage, CA Mich., 674 F2d 531, 
cert. den. 103 8.0. 240, 459 U.S. 928, 74 L.Ed.2d 
189. 

81. U.S.—Lehman v. Lycoming County Children's 
Services Agency. 102 &0. 3231, 458 U.S. 502, 73 
LEd.2d 928. 

Strader v. Blalock, D.CVa., 405 RSupp. 1155, 
dim. CA., 549 F.2d 799-Cailion v. Hong, D.C 
Hawaii, 545 F.Supp. 352, affd., C.A., 707 F.2d 367. 
Dne process 

U.S.-8herTill v. Wyrick. C.A.Mo., 524 F.2d 186, cert, 
den. 96 S.O. 1134, 424 U.S. 923, 47 LEd.2d 
332-Schleicher v. Wynck, C.A.Ma. 529 F.2d 906 
—Maggitt V. Wyrick. CA.Mo.. 533 F.2d 383, cert 
den. 97 S.O. 264, 429 U.S. 898, 50 L.EdJd 183. 

page 995 

82. U.S.—U.S. ex rel. Longstreet v. Warden, Illinois 
State Penitentiary, Stateville branch, D.CU1., 414 
F.Supp. 674. 

83. U.S.—Vines v. Muncy. CA-Va., 553 F.2d 342, 
cert. den. 98 S.O. 163, 434 U.S. 851, 54 LEd.2d 
120—Liamas-Almaguer v. Wainwiight. C.A.FIa., 
666 F.2d 191. 

Denial of BMrtion for new trial 

II.S.—MoCoUum V. SuUivan. D.CDel., 507 F.Supp. 
865. 

Evidentiary mlings 

U.S.—White V. Wyrick. C.A.Ma, 530 F.2d 818- 
Dreske v. Holt, C.A.Fla., 536 F.2d 105, ceit. den. 

97 5.0. 785. 429 U.S. 1061, 50 L.Ed. 777. 

Poindexter v. Wolff, aC.Neb., 403 F.Supp. 723. 

Gonndboratlon reqnireinents 

U.S.—Appbcatkm of Aschmeller, D.CS.D.. 403 
FSupp. 983, affd. 534 F.2d 830. 

Inatmctioaa 

U.R—U& ea reL Winfield v. Cassclea, D.CN.Y., 403 
RSupp. 956. 

88. U.S.-Cnu V. Alexander, DCN.Y., 477 RSupp. 
516, dism., CA., 622 F.2d 573. 


90. State rules of procedure 
U.S.—Hill V. Estelle. CA.Tex . 653 R2d 202, cert den 
102 S.Ct 577, 454 U.S. 1036, 70 L.Ed 2d 481 

page 996 

98, U.S—Mapp V. Warden, New York State Correc- 
tional Institution for Women, Bedford Hills, New 
York. C.A.N.Y.. 531 F.2d 1167, cert den 97 S Ct 
498, 429 U.S. 982. 50 L.Ed 2d 592. 

Jackson v Smith. D.C NY., 406 RSupp 1370 
W.Va.—Edwards v. Leverette. 258 S.E.2d 436, 163 
W.Va. 571 
Threshold inquiry 

U.S—Wilson V. Janklow, DCSD, 528 FSupp 359 

2. U.S—US. ex rel. Rock v Pinkey, DC III, 430 

RSupp. 176, affd., CA. 582 R2d 1282. 

3. U S.—Steinmsrk v. Parralt, D C.Neb, 427 F Supp 

931—Wilson V. Janklow, DCS.D, 528 FSupp 
359. 

4. U.S —Tribbitt v. Wainwnght, C A Fla, 540 R2d 

84a cert, den 97 S.Q. 1184, 430 US 910, 51 
LEd.2d 587-Lamb v. Estelle. CA Tex, 667 F 2d 
492. reh. den 671 F2d 1380 

page 997 

5. U.S.-U.S. ex rel Petillo v. State of N J.. C A N.J. 

562 R2d 903. 

8. U.S-Smith v. Phillips, N.Y, 102 SCt. 940. 455 

US. 209, 71 L.Ed.2d 78. on remsnd 552 FSupp 
653, affd., CA.. 717 R2d 44. cert den 104 SCt 
1287, 465 U.S. 1027, 79 LEd 2d 689 
Gillihan v. Rodriguez, CA N M, 551 F 2d 1182. 
cert den. 98 S.Ct. 148, 434 U S. 845, 54 L.Ed.2d 
111 . 

Handley v Pitts, D.CTenn.. 491 RSupp 597, 
affd., CA. 623 F.2d 23 

page 998 

9. U.S.—Passman v Blackburn, CA.U. 652 F2d 

559, oeit. den. 102 SQ 172^, 455 US. 1022, 72 
L.Ed.2d 141 

Kellick V. Wyrick, D.CMo, 427 FSupp 710. 

10. U.S.—Greco v. Workman, D.CMass., 481 
RSupp. 481. 

11. U.S.-Chanoe v. Garrison, C.A.N.C.. 537 R2d 

1212. 

22. U.S.—Combs v. State of Tenn., CA.Tenn, 530 
F.2d 695, cen. den. 96 S.Ct. 1731, 425 U.S. 954, 
48 LEd.2d 198-Gillilian v. Rodriguez, CA 
N.M., 551 R2d 1182, cert. den. 98 S.Q. 148, 434 
U.S. 845, 54 L.Ed.2d 111. 

Lam V. Superintendent, Virginia State Penitentia¬ 
ry, 401 RSupp. 397-Robenson v Riddle, D.C. 
Va., 402 RSun)< 144—Harmon v. Anderson, D.C. 
Mich., 495 RSupp. 341. 

Prompt arraignmeot 

U.S.—U.S. ex id. Davis v. Camden County Jail, D.C. 
NJ., 413 RSupp. 1265. 

§ 153. Diverse citizenship or alien¬ 
age 

page 1000 

39. U.S.-Gazcia v. Smith, C.A.Fla., 680 F.2d 1327. 

§ 154. Jurisdiction of Particular 
Courts or Judges 

page 1001 

54. U.S.—Henderson v. State of Ma, CA., 661 R2d 
107. 


page 1002 

63, U.S.—Swain v. Pressley, Dist.Col., 97 S.Ct. 1224. 
430 U.S. 372, 51 L.Ed.2d 411. 

64. Statute not Ineffective or inadequate 

U.S.—Swain v. Pressley, DistCol., 97 S.Ct. 1224. 430 

US. 372. 51 LEd.2d 411. 


§ 155. -District Courts 

page 1004 

96, U.S —Cywiniiki v Biiiney, D C Md, 488 F Supp 
674 

No authority to grant writ 
U S.—Broussard v Lippman, C A Tex, 643 F 2d 1131, 
cert den 101 S Cl 3059, 452 U.S. 920, 69 L Ed.2d 
425 

§ 156.-Territorial Limits 

on Jurisdiction 

page 1005 

5. U.S.—Gravink v U S . C A Iowa, 549 F.2d 1152— 
Noli V. People of State of Neb.. C A Neb, 537 
F 2d 967 

8. US—Breazeale v Bradley. CA.FIa. 582 R2d 5. 

9. U S.— Cleveland v. Ciccone. C.A.Mo., 517 F.2d 

1082 

'^Custodian** 

(2) Immediate rather than uiiimate custodian intend¬ 
ed 

DC—Starnes v McGuire, CA, 512 F.2d 918, 168 
USApp.D.C 4 . 

page 1006 

10. U S —Propoinik v Putman, C A Minn., 538 F 2d 
806 

13. US—McCoy v US. Bd of Parole, CA.Neb. 
537 F.2d 962. 

15. U S —Shelton v Taylor, C A N.Y. 550 F 2d 98, 
cert. den. 97 S.Ct 2958. 432 U.S 909, S3 L.Ed.2d 
1083 

17. Prison not within district 
U.S.-Prushinowski v. US. DCN.Y, 562 RSupp. 
ISl, alTd. CA, 742 F.2d 1436 

page 1007 

31. US—Shelton v Taylor, C.A.N.Y., 550 F2d 98. 
cert den. 97 SCt 2958, 432 U S 909, 53 L.Ed.2d 
1083. 

32. U.S—McCoy v US. Bd of Parole. C.ANeb., 
537 F.2d 962 

page 1008 

33. U.S—McCoy v U.S Bd. of Parole. CANeb., 
537 F.2d 962 

Sherman v. Hirshmoai, D C.N.J . 427 RSupp. 12. 
39. US—McCoy v. U.S Bd of Parole. CA.Neb., 
537 R2d 962 

page 1009 

49. U.S—Perry v. Carter. DC.Okl., 514 FSupp. 19. 

page 1010 

56. U.S—Jones v. Watkins, D.C.Ga., 422 RSupp. 
1268. 

58. U.S.—Jones v. Watkins. D.CGa., 422 RSupp. 
1268 

page 1012 

76. U.S.—Kudley v. Hollo. DC Ohio, 431 F.Supp. 
470 

§ 157. Venue 

page 1013 

82. U.S.-Walker v. Lockhart. D.C.Ark.. 620 R2d 
683, cen. den. 101 S.Ct. 874. 449 US. 1085. 66 
LEd.2d8ll. 

88. U.S.—Andrino v. U.S. Bd. of Parole, C.A.Ariz., 
550 R2d S19^-Coates v. Smith, CA.lll., 746 R2d 
393. 

Ga.—Dyer v. Allen, 233 S.E2d 772, 238 Ga. 516. 

89. U.S.-Shelton v. Taylor, CA.N.Y., 550 R2d 98, 
cen. den. 97 $.Ct. 2958. 432 U.S. 909, 53 LEd.2d 
1083. 
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HABEAS CORPUS 


§ 158. Procedure Generally 

page 8 

Wash.—State v Byrd. 638 P 2d 601, 30 Wash.App. 794 

page 9 

43.5. Rules governing cases under 28 U.S.C A 
§ 2254. Rule 1 el seq 

Under the rules governing the proce¬ 
dure with respect to habeas corpus by 
a state prisoner in the federal courts, 
the Federal Rules of Civil Procedure, 
to the extent that they are not incon¬ 
sistent with these rules, may be ap¬ 
plied 

43.10. Rules governing cases under 28 U.S.C.A. 
1 2254. Rule 11. 

§ 159. Representation by Counsel 

47. U.S.—Neeley v. Duckworth. DCInd.. 473 
F.Supp. 288. 

48. U.S.—Noms V. Wainwright. CAFla. 588 F2d 
130, cert. den. 100 S.Ct 93. 444 US 846. 62 
LEd.2d 60—Mitchell v. Wynck. CA.Mo.. 727 
F.2d 773, cert. den. 105 S.Ct. 100. 83 L.Ed 2d 45. 

Ga.—Pulliam v. Balkcom. 263 SE2d 123. 245 Ga. 99 
cert, den 100 S.Ct. 3023—State v. Davis. 269 
S.E2d 461, 246 Ga. 200. cert, den 101 SO 631. 
449U.S. 1057. 66 L Ed.2d 511. 

Ill—Tedder v. Fairman. 418 N.E2d 91, 49 Ill.Dec. 447. 
93 Ill.App.3d 948, affd. m part, revd. in part on 
oth gids.. 441 N.E2d 311. 65 Ill.Dec. 398, 92 
I11.2d 216. 

page 10 

52. U.S.—Martin v. State of Fla., CA.Fla.. 533 F.2d 
270. 

55. Ga.—Phdlips v. Hopper. 227 S.E2d 1, 237 Ga. 
68—Stephens v. Balkcom, 265 S.E2d 596,245 Ga. 
492. 

60. U.S.—Baihor v. Rialey. CA.Mont., 730 F.2d 
1228, cert. den. 105 S.Ct. 137, 83 L.Ed.2d 77. 
64k W.Va.-8ignian v. Whyte. 268 S.E2d 603, 165 
W.Va. 356. 

page 11 

The rules governing the procedure 
with respect to habeas corpus by a 
state prisoner in the federal courts re¬ 
quiring that counsel be appointed tf an 
evidentiary hearing is required as to a 
qualified petitioner, do not limit the 
appointment of counsel at any stage of 
the case if the interest of justice so 
requires."^ 

68.5. Rules governing cases under 28 U.S.C.A, 
§ 225A Rule 8(c). 

72. Kan.—State v. Andrews. 614 P.2d 447, 228 Kan 
368. 

78. Kan.—State v. Andrews, 614 P.2d 447, 228 Kan. 
368. 

PW 14 

23. U.a— Pitts V. Hopper, D.CGa., 402 F.Supp. 119. 
Tex.—Ex parte Taylor. App., 690 S.W.2d 33. 

26. Ala.—GJ jS. qaoted In Swann v. Qty of Hunts¬ 
ville, CrJkpp., 471 Sa2d 1268, 1269. 

§ 160. Presence of petitioner 

27. R.I.—State v. Grieoo, 430 A2d 411 


N.Y.—State v Connor. 447 NYS.2d 485, 87 A.D2d 
511 

§ 162. -Time for 

page 16 

58. US.^ackson v. Justices of Supenor Court of 
Massachusetts, D C Mass., 423 F Supp. 50, vac on 
oth. grds., C.A., 549 F.2d 215. cert. den. 97 S Ct. 
1666, 430 U.S. 975, 52 LEd.2d 370, cert den 97 
S Ct 1667, 430 U S. 975, 52 L Ed 2d 370 

Cal —Quintor v Municipal Court of San Leandro-Hay- 
ward Judicial Dist, 184 Cal.Rptr 313, 133 C A 3d 
980. 

NY.—People ex rel France v Smith, 391 N.YS2d 
239, 55 A D.2d 1048—People ex rel Gist v. Le 
Fevre, 451 N.Y.S.2d 884, 88 A D.2d 737. 

Not available before trial 
S D—Matter of Kozak, 256 N.W.2d 717. 

Final judgment of conviction required 
Ga—Horton v Wilkes. 302 SE2d 94, 250 Ga. 902 

59. U.S.—Atkins v. People of State of Mich, D C 
Mich, 488 F Supp. 402, affd. in part, revd in part 
on oth grds, C.A., 644 F.2d 543, cert den. 101 
Sa 3115, 452 U.S. 964, 69 LEd. 975. 

Nev.—Palmer v. Sheriff, White Pine County, 572 P.2d 
218, 93 Nev. 648 

61. US—Sutton V. Lash, CAInd, 576 F.2d 738— 
Cotton V Mabry, CA.Ark, 674 F.2d 701, cert 
den. 103 S.Ct. 374,459 U S 1015, 74 L Ed 2d 508. 

62. Explanation of delay required 

(I) Cal.—People v. Amsbary, 125 CaIRptr. 546, 51 
CA.3d 75 

Time spent in exhaustion of state remedies 
U.S.—Jefferson v. Dutton, D.CTenn.. 607 F.Supp 355. 
Pretrial petition 

(1) Language of statute, providing that a district 
court shall not consider any pretnal petition for habeas 
corpus if such petition is not filed and brought on for 
hearing before a plea to the charge is entered, is manda¬ 
tory. 

Nev.—Slattery v. Sheriff, Clark County, 544 P.2d 894, 
92 Nev. 19. 

(2) Petition not tunely filed was not cognizable in the 
district court, so that detennination thereon was not 
reviewable on appeal. 

Nev.—Slattery v. Sheriff, Clark County, 544 P.2d 894, 
92 Nev. 19—Sheriff of Washoe County v. Lendon, 
546 P.2d 234, 92 Nev. 112-Kline v. Sheriff. Clark 
County. 546 P.2d 1000, 92 Nev. 121—Williams v. 
Sheriff of Washoe County, 546 P 2d 1003, 92 Nev. 
127—Curtis v. Sheriff, Washoe County, 547 P.2d 
1360, 92 Nev. 209. 
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65. U.S.-Cotton V. Mabry, CA.Ark., 674 F.2d 701, 
oert. den. 103 S.a. 374, 459 US. 1015, 74 
L.Ed.2d. 508. 

Davis V. Adult Parole Authority, C.A.Ohio. 610 
F.2d 4ia on remand, D.C., 512 FSupp. 533. 
Neb.—Gamron v. Parratt, 256 N.W.2d 867, 199 Neb. 
163. 

Nev.—SherUr, Clark County v. Jensen, 600 P.2d 222, 95 
Nev. 595. 

66. U.S.—Henson v. Estelle. CATex., 641 F.2d 250, 
reh. den. 645 F.2d 71. cert. den. 102 S.Ct 603, 454 
U.S. 1056, 70 L.Ed.2d 593. 

68. U.S.—Bruce v. Estelle, CATex., 536 F 2d 1051, 
cert den. 97 S.Ct. 767.429 U.S. 1053, 50 LEd.2d 
770. 

Particular delays 

(4) U.S.—Ross V. Mefaane, CAWis., 536 F.2d 1199. 

Carver v. Wharton, D.CGa., 532 F.Supp. 512. 
Tex.—McGee v. State. App. 10 DisL, 629 S.W.2d 182. 
Prqjndke 

US.—Ifillety V. Sumner, D.CCal., 496 F.Supp. 632. 

69. U.S—Baxter v. Estelle, CATex., 614 F.2d 1030, 
reh. den. 622 F.2d 1043, cert den. 101 S.Ct 873, 
449 U.S. 1083, 66 L.Ed.2d 810-MiyoU v. State 
of Ala., CAAla., 623 F.2d 992, reh. den. 628 F.2d 
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1354. cert den. 101 S.Ct 1986, 451 U.S. 913, 68 
L Ed 2d 303 

Cal—In re Hancock. 136 Cal Rptr. 901, 67 C A.3d 943. 

Ga—Reed v Stynchombe. 290 S.E.2d 469, 249 Ga. 
344 

Not barred by laches 

U S —Louis V Blackburn, CA La.. 630 F 2d 1105 

70. U.S.—Baxter v Estelle. CA Tex, 614 F.2d 1030, 
reh den 622 F.2d 1043, cert, den 101 S Ct. 873, 
449 US 1083. 66 LEd 2d 810—Bouchillon v 
Estelle. C A Tex, 628 F.2d 926—Cotton v. Mabry, 
C.A Ark, 674 F.2d 701, cert den 103 S Q 374, 
459 U S. 1015, 74 LEd 2d 508—Garrett v. Mag¬ 
gie, CAU, 685 F2d 158, cert, den 103 SCt 
747, 439 U S. 1114, 74 LEd.2d 966. 

US.—U.S. ex rel Williams v Franzen, D.Cni, 531 
F Supp. 292, affd C.A. 687 F 2d 944. 

Particularized showing required 

U.S.—Paprskar v. EsteUe, CA.Tex., 612 F2d 1M3, 
cert, den 101 S.Ct. 239, 449 U S. 885, 66 L Ed.2d 
111 

Ability to address issues 

US—Aiken v. Spalding, C.AWash., 684 F.2d 632, 
cert. den. 103 S.Ct 1795, 460 U.S. 1093, 76 
LEd.2d 361. 

71. U S.—Honeycutt v. Ward. C.A.N.Y.. 612 F 2d 36, 
cert. den. 100 S.a. 2969 446 US. 985. 64 L.Ed.2d 
843 

73. W.Va.—Pugh v Leverette. 286 S.E2d 415. 

§ 163. Who May Apply for Writ 

page 18 

75. U.S.—In re Krevitz, D.CPa., 504 F.Supp. 43. 

80. U.S—Lenhard v. Wolff, CANev.. 603 F.2d 91. 

Lovisi V. Slayton, D.CVa, 363 F.Supp 620, 
affd.. CA.. 539 F.2d 349. cert, den 97 S.Ct. 485, 
429 US. 977, 50 L.Ed.2d 583. 

Cal.—In re Hop. 171 Cal.Rptr. 721, 623 P.2d 282, 29 
C.3d 82. 
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91. U.S.—Davis V. Austin. D.C.Ga, 492 FSupp. 273 
—Clark V. Blackburn. D.C.La., 524 F.Supp. 1248 
—Grosecloae ex rel. Harries v. Dutton, D.CTenn., 
594 FSupp. 949. 

95. U.S —Davis v. Austin, D.C.Ga, 492 F.Supp. 273. 

96. U.S.—Lenhaid v. Wolff. CA.Nev., 603 F.2d 91. 

§ 164. Parties 

3. Attorney for prisoner 

US.—Warren v. Cardwell C.A.Ariz., 621 F2d 319. 

7. U.S.—In re Krevitz, D.CPa., 504 FSupp. 43. 

Disabled persons 

Cal.—In re Borgogna, 173 CBl.Rptr. 388, 121 CA3d 
937. 
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9. Persona held not proper parties 

(2) Other persons. 

US.—Katz V. King, CAMass., 627 F2d 568. 

10. Necessary or indispensable parties 

(4) Stqiihther not teal 

IiKl—Collins V. Gilbreath, App.. 403 N.E2d 921. 

13. US.—^Huynh Thi Anh v. Levi, D.C.Mich., 427 
FSupp. 1281, afH., CA, 386 F.2d 625. 

14. US.—Wells V. Phflbriek, D.CS.D.. 486 F.Supp. 
807. 

Grandparents 

Oa.-Oeocie v. Shmon. 233 S.E2d 779.238 Ga. 525. 

18. Gal—In re Davis, 158 CaLRptr. 384, 599 P.2d 
69a 25 C3d 384. 

Idaho—George v. State Bd. of Correction, 566 P.2d 
Ilia 98 Idaho 451 

Pa—Com. ex rel Paulinald v. Isaac, 397 A2d 76a 483 
Pa. 467, cert. den. 99 S.Ct 2841, 442 US. 918, 61 
LE<L2d 286. 
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19. Severance appropriate 

U.S.—Heath v. Bell, D.CPa., 448 RSupp. 416. 

page 21 

21. Glass suit not most practicable 

Ohio-Harshaw v Farrell. 380 NE.2d 749, 55 Ohio 

App 2d 246, 9 0.0 3d 387 

Procedures analogous to class action 
U S.—^eraghty v. U S. Parole Commission, D C Pa, 
429 RSupp 737, revd on oth. grds, C A, 579 
F2d 238, vac on oth grds 100 S.Ct. 1202, 445 
U.S. 388, 63 L Ed 2d 479, on remand D.C, 552 
RSupp. 276, afTd. C.A, 719 F2d 1199, cert den. 
104 S.a. 1602 

22. Ill.—People ex rel. Williams v. Moms, App, 357 
N.E2d 851. 

Utah—Granato v Salt Lake Count}' Grand Jury, 557 
P.2d 750 

23. Ark.—State Dept, of Public Welfare v Lipe, 521 
S.W 2d 526 

Fla.—Hancock v State, App., 386 So.2d 613 
Mich —Cross v Department of Corrections, 303 
NW2d 218, 103 Mich.App 409 

County sheriff 

U.S.—Gregg v Slate of Tenn., D.C.Tenn, 423 F.Supp 
394 

24. U.S^Scott V US., DCVa., 586 F.Supp. 66 
Cal.—In re Lower, 161 Cal.Rptr 24, 100 C A.3d 144 

25. US.—Strader v Troy, C.AN.C, 571 F.2d 1263. 

26. US.—Strader v Troy, C.A.NC, 571 F.2d 1263. 
Ga.—Dismuke v Stynchcombe, 228 S£2d 817, 237 

Ga. 420. 

27. Ala.—Merntt v. Booker, 362 So.2d 878. 
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31. U.S.—Copeland v State of Miss., DC.Miss. 415 
RSupp 1271. 

Ga.—James v. Hight, App., 307 S.E2d 660, 251 Ga. 
363 

Dismissal of petition not warranted 
U.S.—U S. ex rel. Gauthreaux v. State of 111. Pardon 
and Parole Bd., D.C.IU., 447 RSupp. 600. 

32. U.S.—U.S. ex rel. Gray v. New York State Bd. of 
Parole, D.C.N.Y., 416 F.Supp. 823. 

36. U.S—^FemandeZ'Roque v Smith, D.CGa., 535 
RSupp. 741. 

37. Parole Commission 

Fla.—Taylor v. Wainwnght, App. 5 Dist., 418 So 2d 
1095, dism. 476 So 2d 669 

Commissioner of Department of Rehabilitation 
Ga.-nJames v. Hight, App. 307 S.E2d 660, 251 Ga. 
563. 

38. U S.—^Mackey v. Gonzalez, CA Fla, 662 F.2d 
712. 

Huynh Thi Anh v. Levi, U.CMich^ 427 F.Supp. 
1281. 

NJ.—Application of Mahler, 426 A.2d 1021, 177 N.J. 
Super. 337. 
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40. U.S.-BprBdling v. Maynard, D.COkl., 527 
F.Supp. 398. 

A petition filed by a natural mother 
seeking the return of an out-of-wed- 
lock child whom she had placed for 
private adoption was properly issued in 
name of the counsel for the unknown 
adoptive parents, where such counsel 
was the l^t person who acknowledged 
the whereabouts of the child and who 
facilitated the placement^^'^ 

47J. Ohio—Lemley v. Kaiier, 452 N.E2d 1304, 6 
Ohio St.3d 258, 6 O.B.R. 324. 

48. U.S.—U.S. ex rcL Caimona v. Ward, D.CN.Y., 
416 RSupp. 276. 


Cal—In re Borgogna, 175 Cal.Rptr 588, 121 C.A.3d 
937—In re Borgogna, 175 CalRptr 588, 121 
CA 3d 937 

RI —Granger v. Johnson, 367 A 2d 1062, 117 R.I. 440 
Wash -State v. Byrd. 638 P 2d 601, 30 Wash App 794. 
Limitations on next friend device 
US—Weber v Garza. CATex.. 570 R2d 511—Rum- 
baugh V. Procunier, CATex, 753 F2d 395, reh 
den 758 F2d 651, cert den. 105 S.Ct. 3544, 87 
L Ed.2d 668 

Brown v Brown, DCInd. 541 F.Supp 688 

49. US—U.S ex rel Carmona v Ward, DCN.Y. 
416 RSupp 276 

50. U.S —Berryman v Colbert, C A Mich , 538 F 2d 
1247 

52. US—Schulz V Letter, D.CWis, 528 FSupp 
675 

55. U S.—U S. ex rel Hoover v. Franzen, C.A III, 
669 F.2d 433. on remand D C. 558 F.Supp 974 

Habeas corpus proceedings institut¬ 
ed by involuntary committed individu¬ 
als are within the scope of a statute 
providing that in proceedings involving 
involuntary detention and treatment of 
mentally disordered persons, or pei^ 
sons developmentally disabled or im¬ 
paired by chronic alcoholism, the public 
shall be represented by the district at¬ 
torney.” ^ 

55.5. Cal —St. Joseph Hosp. of Orange v Kuyper, 4 
Dist., 194 Cal.Rptr. 876, 146 C.A.3d 1086 

§ 165. Courts or Judge to Whom 
Application Made 
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60. La.—Medus v Medus, App. 3 Cir, 410 So.2d 
1261. 

65. N.D.—McGuire v. Warden of State Farm [State 
Pemtentiaiy], 229 N.W.2d 211. 

Transfer of petition to trial court 
Mont.—Petition of High Pine, 535 P.2d 174, 166 Mont. 
538. 

§ 166. Notice 
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72. Ala.—Speed v. Speed, Ov.. 341 So 2d 156. 
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75. Agent of demanding state 
Ala.—Rayburn v. State, Cr.App., 366 So.2d 698, afid, 
Sup., 366 So.2d 708. 

§ 167. Petition, Affidavit, or Com¬ 
plaint 

80. U.S -Lewis v. Delaware State Hoapital, D.CDd., 
490 RSupp. 177. 

Anz.—^PSru v. Rainea, App., 633 P.2d 453, 130 Ariz. 
44. 

Cal.—People v. Pacini, 174 Cal.Rptr. 820, 120 CA.3d 
877 

Petition and response as only pleadings recog¬ 
nized 

Ky.—Moore v. Dawson, 531 EW.2d 259. 

Withdrawal 

U.S.—Potts V. Austin, D.CGa., 492 RSupp. 326, afTd. 
in part, vac. in part on otb. grds. CA., 638 F.2d 
727, reh. den., 642 F.2d 1210, cert, den., 102 S.Ct 
357, 454 U.S. 877, 70 L.Ed.2d 187, on remand 
DC, 575 RSupp. 37A affd. 734 F.2d 526, idi. 
den. 764 F.2d 1369. 

82. Rerlewable 

Texr—Ex parte Dora, Cr., 548 S.W.2d 392. 


Colo—Evans v. Distnet Court In and For Arapahoe 
County, 572 P.2d 811, 194 Colo. 299. 

83. Separate filing 

US—Young V. Hams, D.C.NY., 509 F.Supp. 1111. 

84. Cal.—People v. Uifer, 156 Cal.Rptr. 682, 94 
CA.3d 887. 
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86. Fla—CJ jS. guoted In Jamason v. State, App., 
447 So.2d 892, 895, approved 455 So.2d 380, app. 
dism. cert. den. 105 S.Ct 768, 83 L.Ed.2d 766. 

Under the rules governing the proce¬ 
dure with respect to habeas corpus by 
a state prisoner in the federal courts, 
the petition must be filed in the office 
of the clerk of the district court accom¬ 
panied by the required copies there¬ 
of.®®^ 

86.5. Rules governing cases under 28 U.S.CA. 
§ 2254, Rule 3. 

Joinder. A joinder of habeas corpus 
petitions, being unique, requires close 
scrutiny and a compelling justifica- 
tion.»“o 

86.10. Joinder allowed 

Fla.—Brown v. Wainwnght, 382 So.2d 1327. oen. den. 
102 S.Ct. 542, 454 U.S. 1000, 70 LEd.2d 407. 

87. Del.—Delaware State Bar Ass'n v. Alexander, 386 
A.2d 652, 12 A.ER 4th 637, app. dism., cert. den. 
99 S.Ct 65, 439 U.S. 808, 58 L.Ed.2d 100, reh. 
den 99 S.Ct. 469, 439 U.S. 973, 58 LEd.2d 433. 

Federal Rules of Civil Procedure govern 

U.S.—Robinson v. Wade, C.A.Tex., 686 F.2d 298. 

88. 111.—Pierson v. Bloodworth, 401 N.E2d 1320, 37 
ni.Dec. 227. 81 Ul.App.3d 645. 

Motion granted 

U.S.—U.S. ex rel. Brown v. U.S. Bd. of Parole, D.CPa., 
443 RSupp. 477. 

Allowance error 

Mich.—Bull V. Bull 311 N.W.2d 768, 109 Mich.App. 
328. 

Disallowance not error 

U.S.—Robinson v. Wade, C.A.Tex.. 686 F.2d 298. 

89. U.S.—Wilwording v. Swenson, CA.Ma, 502 F.2d 
844, certiorari denied 95 S.Ct 835, 420 U.S 912, 
42 L.Ed.2d 843, on remand 405 F.Supp. 447, afTd. 
538 F.2d 332. 

Watson V. Ralston, D.CWis., 419 F.Supp. 536. 
91. Anthorlzation not shown 
Del.—^Delaware State Bar Ass'n v. Alexander, 386 A.2d 
652, 12 A.L.R.4th 637, app. dism., cert. den. 99 
S.a 65,439 U.S. 808, 58 L.Ed.2d lOa reh. den. 99 
S.Ct 469, 439 U.S. 973, 58 LXd.2d 433. 

93. U.S.—Hodgei v. Rose, CA.Teim., 570 F.2d 643, 
cert. den. 98 S.Ct 2243, 2244, 436 U.S. 909, 56 
L.Ed.2d 408. 

94. U.S.—Bisheq) v. D.CTeon., 478 F.Supp. 
865. 

Mich.—Bull v. Bull 311 N.W.2d 768, 109 MichApp. 
328. 
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§ 168. — Form and Sufficiency 

3. N.Y.—People ex rel. Ragan v.UVaUee, 374 NY. 
S.2d 408, 49 A.D.2d 986. 

Ohio—In re Calhoun, 350 N.E.2d 665, 47 Ohio SL2d 
15, 1 0.0.3d 10. 

5. U.S.—U.S. ex rd. Bonner v. Warden, StatevDle 
Correctional Center, D.Cm., 422 RSupp. 11, 
affiL. CA.. 553 F.2d 1091, cert. den. 97 S.CL 
2662, 431 U.E 943, S3 L.Ed.2d 263. 

Ga.—Crawford v. Linahan, 253 S.E2d 171, 243 Oa. 
161. 
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Delay In taking effect 

Rules governing cases under 28 U.S.CA § 2234, 
Rule 1 et aeq.. dTective February 1, 1977. 
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Under the rules governing habeas 
corpus cases in the federal courts by a 
state prisoner, a substantial compli- 
ance as to the form of the petition is 
required.^'^ 

13, Rules govemuig cases under 28 U.S C A. § 2234, 
Rule 2. 

12. Tex.—Lehmann v. Lehmann, CivApp., 337 

S.W.2d 131. 

13. U.S.—Morris v. U.S., D.C.Va.. 399 F.Supp. 720. 

15. Applfeation for mandannu 

U.S.—Snihh V. Thompson, D.C.Tenn., 437 F Supp 189, 
alfd 339 F.2d 1221. 

Civil rights action 

U.S.—Rimmer v. Fayetteville Police Dept., CA.N.C., 
367 F.2d 273. 

Oral telephonic apidicatlon sufficient 
Fla.^ama8on v. State, App. 4 Dist.. 447 So.2d 892. 
approved 433 Sa2d 38C^ app. dism., cert den. 103 
S.a. 768, 83 L.Ed2d 766. 
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16. Nev.—SherifT, aaric County v. Toston, 366 P.2d 
411, 93 Nev. 394.. 

19. Mich.—People v. Wendt, 309 NW.2d 230, 107 
Mich.App. 269. 

Wia.-Zuehl v. State. 230 N.W.2d 673, 69 Wis.2d 333. 

20. U.S.—U.S. ex rel. Curtis v. People of State of Ill., 
CA.IU.. 321 F.2d 717, cert den. 96 S.Ct. 463, 423 
U.S. 1023, 46 L.Ed.2d 397—McNair v. McCune, 
CA.Va.. 527 F.2d 874—Haggard v. State of Ala¬ 
bama, CA.AIa., 494 F.2d 1187, reh. den 498 F 2d 
912, app. after remand 330 F.2d 1019, reh. den. 
554 F.2d 475. 

Dismissal In state courts 

U.S.—Wilwording v. Swenson, C.A.Ma, 302 F.2d 844, 
cert den. 95 8.0. 835, 420 U.S. 912, 42 L.Ed.2d 
843, on remand 405 F.Supp. 447, afiU. 338 F.2d 
332. 

21. Idaho—Calkins v. May, 545 P.2d 1008, 97 Idaho 
402. 
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22. U.&— Ihlbodeau v. Com. of Mass., D.CMass., 
428 F5npp. 341 

23. U.S.-^dhnson v. Hardy, CA.Tex., 601 F.2d 172. 

Robinson v. Leahy, D.C.I11., 401 F.Supp. 1027— 
Guegr v. Oarrison, D.C.N.C, 403 F.Supp. 395. 
Oa^-Smith v. State, 216 S.E.2d 111, 234 Oa. 39a 
N.C.-8tate v. PSrks, 228 S.E.2d 248, 290 N.C 748. 
Ok].-Joiies V. State, Cr., 554 P.2d 1211 
Tex.—Ex pvte Norvell. Cr.. 328 S.W.2d 129. 

27. U.Sw—Andrino v. U.S. Bd. of Parole, CA.Ariz., 
530 F.2d 519. 

page 32 

29. U.S.—Bounds v. Smith, N.C, 97 S.O. 1491, 430 
U.S. 817, 32 L.Ed.2d 71 

Mo.—aty of Nevada v. Middleton. App., 549 S.W.2d 
661. 

30. U.S.—Dorsey v. Warden, Southern Michigan 
State Prison, D.CMich., 421 F.Supp. 1133. 

Oa.—StegaO v. Stegall. 239 S.E.2d 6, 239 Oa. 800. 

31. U.S.—Maaon v. Qccone, C.A.Mo., 517 F.2d 73. 

page 33 

37. U.S.—Morris v. U.S., D.CVa., 399 F.Supp 720. 
42. U.S.—Cunningham v. Estelle, CA.Tex., 536 F.2d 

82. 

Dillon V. Downes, D.CVa., 401 F.Supp. 1240 
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43. U.S—US V Neff. CA.Mo.. 525 F.2d 361. 

N Y.—People ex rel. Rosano v. La Vallee, 389 N.Y S 2d 
477, 33 A D 2d 771 

45. U.S.—Apphcauon of Floyd. D.CNev, 413 
F.Supp. 574. 

page 35 

48. Mo.—State v. Champion. App., 573 S.W.2d 70 

59. U S —Blackledge v. Allison. N C. 97 S.Ct. 1621, 
431 US. 63, 32 L Ed 2d 136 

page 36 

60. Colo.—Evans v. District Court In and For Arapa¬ 
hoe County. 572 P.2d 811. 194 Colo. 299. 

63. Colo.—Evans v. District Court In and For Arapa¬ 
hoe County. 572 P.2d 811, 194 Colo 299. 

page 37 

68. N.Y.—CJ.S. died In People ex rel. Ayers v 
Lombard. 385 NY.S.2d 242, 245, 87 Misc.2d 353. 
affd. 391 N.Y.S.2d 242. 55 A.D2d 1051 

72. Ala.—Moore v. State, CrApp., 417 So 2d 610. 
Cal.—In re Davis, 138 Cal.Rptr. 384, 599 P.2d 690, 25 

C3d 384 

Fla —C J.S. cited In Polk v Crockett, App., 379 So 2d 
368. 369. 

Nev.—Shenff of Washoe County v Chumphol, 603 
P2d 690, 93 Nev 818-Sheriir. Clark County v. 
Scalio, 616 P.2d 402, 96 Nev. 776 

73. Cal—People v. Manson, 132 Cal.Rptr. 265, 61 
C.A.3d 102, cert. den. 97 S Cl 1686, 430 U.S. 986. 
32 LEd.2d 382, app after remand 170 CalRptr. 
189, 113 CA.3d 280, cert. den. 102 S.Ct 158, 454 
U.S. 844, 70 L.Ed 2d 130 

Nev.—Sheriff, Qark County v Arvey, 560 P.2d 153, 93 
Nev. 72. 

75. U.S.—^Dickinson v. Wainwright, C.A.Fla, 626 
F.2d 1184. 

Ala.—CJJS. dted in Pennington v. State, 459 So.2d 
976, 977. 
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80. Tex.—Ex parte Bums, Cr.App., 635 S.W2d 744. 
Prisoner petitioiis tolerantly interpreted 
U.S.—Moms v U.S.. D.CVa., 399 F.Supp 720. 

81. US—^Brown v. Brown, D.C.Ind.. 541 FSupp. 
688 , 

§ 169. — — Particular Allega¬ 
tions 

83. Ul.—People v Williams, 362 N.E2d 1306, 6 111. 
Dec. 386, 48 IU.App.3d 842. 

84. Ahu—Merritt v. Booker, 362 So.2d 878. 

86. U.a—Wacht V. Caidwdl, CA.Ariz., 604 F.2d 
1245. 

Dillon V. Downes, D.CVa., 401 F.Supp. 1240. 
Fla.-—Smith v. Wainwright, App., 371 So.2d 119. 

Mo.—Qty of Nevada v. Middleton, App., 549 S.W.2d 
661. 

Utah—Ziegler v. Miliken. 583 P2d 1175. 
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90. Or.—Rose v. Cupp, 542 P.2d 925, 23 OrApp. 
355. 

91. Cal.—In re Ronald E., 137 Cal.Rptr. 781, 562 
P.2d 684, 19 C3d 315. 

Fla.—Polk V. Crockett. App, 379 So.2d 369. 

92. U.S.—Fast v. Wead. D.COhio, 509 F.Supp. 744. 
94. Conn—Blue v. Robinson, 377 A.2d 1108, 173 

Conn. 360. 

Nev—Hill V. Shenff, Gark County, 596 P.2d 234, 95 
Nev. 438. 

96. U.S.—U.S. V. Jones, C.A.Fla, 614 F.2d 80. reh. 
den. 616 F.2d 569, cert, den 100 S.Ct. 2174, 446 
U.S. 945, 64 LEd.2d 801. 

97. Ohio—Uppert v. Engle. 361 N.E2d 239, 49 Ohio 
St.2d 281, 3 0.0.3d 434. 
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99. U.S —Russell v. State of Mo, CA.Mo . 511 F.2d 
861 

Conn.—Timms v. Manson, 448 A2d 202, 188 Conn. 27. 

1. U.S.—Roberts v Wainwright, CA.Fla., 666 F.2d 

517, cert. den. 103 SQ. 174, 459 US 878, 74 
L.Ed 2d 143—Dickson v Wainwnght, C.A Fla., 
683 F2d 348—Hannan v Mohn, CAW.Va.. 683 
F2d 834 

Lowery v. State of Okl, D.C.Okl, 398 F.Supp. 
124-Schrader v Riddle. D.CVa., 405 FSupp. 
752, affd., CA. 551 F2d 309 
Ala.—David v. State, Cr.App., 416 So.2d 778. 

Cal —People v. Madans, 175 CalRptr. 869, 122 C A 3d 
234—People v. Madaris, 175 Cal.Rptr 869. 122 
C.A.3d 234. 

2. U.S.—Ray v. Rose. CA.Tenn., 491 F2d 285, cert. 

den 94 S.Q. 2650. 417 US 936, 41 L.Ed.2d 240. 
on remand 392 F.Supp. 601, affd. 535 F.2d 966 
cert, den 97 S.Ct. 648, 429 U.S. 1026, 50 L.Ed 2d 
629. 

page 41 

4. U.S.—^Phillips v. Wainwnght, CA.Fla., 624 F2d 

585. 

5. U.S.—Mayberry v. Davis, C.A Ala, 608 F.2d 1070. 

Capes V. State of Okl , D.C Old., 412 F.Supp 

nil 

6. U.S.—Dennis v. Hopper, C.AGa. 548 F2d 589 

Race discrimiiiation 

U.S.—Hampton v. Wynck, CAMo., 606 F.2d 834, 
cert. den. 100 S.G. 681, 444 U.S. 1022, 62 L Ed.2d 
654. 

7. U.S.—Phillips v. U.S., D.C Mo.. 401 F.Supp. 594, 

sffd. 533 F.2d 369, cert. den. 97 S-G. 324, 429 
U.S. 924. SO LEd.2d 292. 

AUegptioiis insufadent 

U.S.—Smith v. State of Okl, D.COkl., 418 FSupp. 
907. 

8. U.S.—Psrton V. Wynck. C.A.Mo.. 614 F.2d-154, 

cert den. 101 S.Q. 131, 449 U.S. 846, 66 LEd.2d 
56. 

9. Fla.—Bagley v. Brierton, App., 362 So 2d 1048. 
Okl—Gamble v Benton, 600 P 2d 328. 

page 42 

10. Ma—McIntosh v. Haynes, 545 S.W.2d 647 
Sexual assault by another inmate 

Kan.—Breier v. Raines, 559 P.2d 813, 221 Kan 439. 

11. U.S —Pinnon v Cocone, C.A.Mo. 611 F.2d 252. 

15. U.S.—U.S V. Jones. C.A.Fla.. 614 F.2d 80, reh 
den 616 F.2d 569, cert. den. 100 S.G 2174, 446 
U.S. 945, 64 L.Ed2d 801. 

Masingill v. State of Ark, D CArk., 541 F.Supp. 
714. 

Conn.—^Tunms v. Manson, 448 A2d 202, 188 Conn. 27. 
Fla.—Roberts v. Brierton, App, 368 So.2d 117. 

Ill.—People ex rel. Swiderski v. Bnerton, 382 N E2d 
628, 22 IU.Dec. 308, 65 ni.App.3d 153. 

Mass.-Hennessy v. Superintendent. Massachusetts Cor¬ 
rectional Inst., Framingham, 438 N.E2d 329, 386 
Mass. 848. 

Nd>.—Almarez v. Hartmann. 318 N W.2d 98, 211 Neb 
243. 

Nev.—Husney v. O’Donnell. 596 P 2d 230, 95 Nev. 467. 
Or.—Application of Shrewsbury, 627 P.2d 910, 52 Or. 
App. 81. 

Tex.—^Ex parte Scarbrough, Cr.App., 604 S.W 2d 170. 
Extradition 
(2) Other statements. 

Alaska—Ford v. Moses, 606 P.2d 795. 

16. Allegations insufficient 

U.S.—Payne v. U.S., C.A.Tex., 539 F.2d 443, reh. den. 
542 F.2d 575, cert. den. 97 S.Ct. 1131, 429 U.S. 
1103, 51 L.Ed.2d 554—U.S. v. Carey, CALa., 571 
F.2d 1343. 
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§ 169 HABEAS CORPUS 

Page 43 


page 43 

17. U.S.—Balltrd v Elsea, D.CWis. 502 FSupp 
105. 

§ 171. Consideration of Petition and 
Issuance of Writ or Order 
to Show Cause 

page 44 

38. U.S.—Pennington v. Housewnght, C.A Ark, 666 
F.2d 329, cert den. 102 S.Ci. 1773, 456 U.S. 918, 
72 L.Ed.2d 178 

Although a state’s disregard of a 
federal court’s order to respond to a 
petition for habeas corpus is inexcusa¬ 
ble, the federal court should not grant 
a default judgment but should reach 
the merits of the petitioner’s claim.^*^ 

38 J. U.S.—Bermudez v. Rad, CANY., 733 F2d 
18. cert den. 105 S.Ct. 232, 83 L.Ed.2d 161 

page 45 

40. Cal.—In re Lewallen, 152 ai.Rptr 528, 590 P 2d 
383, 23 C.3d 274. 100 A.L.R.3d 823 
42. Cal.—In re Lawler, 151 Cal.Rptr. 833, 588 P.2d 
1257, 23 CA 3d 190 

page 47 

56. Kan.-nJolly v. Avery. 556 P.2d 449, 220 Kan 
692. 

page 48 

73. Ma—McIntosh v. Haynes, 545 SW.2d 647 
Wis.>-State ex rel LeFebre v. Abrahamson. 307 
N.W.2d 186, 103 Wii.2d 197. 

§ 172. — By Federal Courts 

page 49 

85.5. Rules governing cases under 28 US.CA 
§ 2254, Rules 2 et seq., 5. 

86. Waiver of constitutional claims 
U.S.—Wilwording v. Swenson, C.A.Mo., 502 F 2d 844. 
cert. den. 95 S.a. 835, 420 U.S. 912, 42 L £d.2d 
843, on remand 405 F-Su^). 447, afTd. 538 F.2d 
331 

page 50 

A preliminary consideration of the 
petition, by the federal district judge, 
to determine if the petitioner is entitled 
to relief is required under the rules 
governing habeas corpus cases in the 
federal courts by a state prisoner.^^^ 

88.5. Rules p>vemiiig cases under 28 U.S.CA. 
§ 2254, Rule 4. 

If the judge determines that the 
movant is entitled to relief, he must 
order the respondent to file an answer, 
or to take such other action as the 
judge deems appropriate.*^'^ 

88,10. Rules goveiumg cases under 28 U.S.CA. 
5 2254, Rule 4 

The answer must respond to the alle¬ 
gations of the petition, and also must 
state matters required under the 
rules.**-** 

88.15. Rules goveniuig cases under 28 U.S.CA. 
S 2254, Rule 5. 

92. U.S.—Williams v. Estelle, D.CTex., 416 F.Supp. 
1073. 


page 53 

24.5. Rules governing esses under 28 US.CA. 
§ 2254, Rules 3(b). 8. 

§ 173. Refusal of Writ and Dismis¬ 
sal of Petition 

page 54 

31. Ind.—State ex rel. Crumpacker v Lake Supenor 
Court. Room No One. 386 N.£2d 663, 270 Ind. 
413. 

32. US—US V Schrum. CAKan., 638 F.2d 214 

Cal—People v. Pendleton, 158 CaLRptr. 343, 599 P2d 

649, 25 C.3d 371 

N Y.—People ex rel. Jenkins v. Smith, 398 N.Y S 2d 7, 
58 A.D2d 1033 

Failure to produce proof 

(2) Other matters 

N.Y —People ex rel Dudley v. West. 386 N.Y S 2d 555, 
87 Misc.2d 967 

page 55 

33. Ky -Walten v. Smith, 599 S.W.2d 164 

La —State ex rel Bishop v Blackburn, 384 So.2d 406. 

37. U.S—US V. Jones, CA.Fla.. 614 F.2d 80. reh. 
den. 616 F.2d 569. cert. den. 100 S Q. 2174. 446 
US. 945, 64 LEd.2d 801 

NH —Martineau v. Pemn, 384 A.2d 135, 118 NH. 
167. 

N Y.—People ex rel Pendleton v Smith, 388 N.Y.S 2d 
426, 54 AD 2d 195 

41. Tex.—Ex parte Emmons, Cr.App., 660 SW2d 
106 

page 56 

46. U.S.—Bradenburg v. Beaman, C A.Wyo, 632 
F.2d 120, cert, den. 101 5.0 1522, two cases. 450 
U.S. 984, 67 LEd2d 820 

page 57 

57. Since the publication of the bound volnme the case 
of Baker v Tanner. 231 Ga. 732, 204 S.E2d 136 
has been overruled the court holding that petition 
for writ of habeas corpus should not be dismissed 
for failure to comply with technical requirements 
of statute esmblishing procedure for suing out wnt 
for persons whose liberty is restrained by virtue of 
sentence 

Ga—Mitchell v. Forrester, 278 SE2d 368, 247 Ga 
622. 

57. Tex—Ex parte Dora, Cr.. 548 S.W.2d 392 

59. Miss.— Bums v State, 344 So.2d 1189 

page 58 

64. U.S.—Browder v. Director, Dept, of Corrections 
of niinois. Ill, 98 S.Ct. 556, 434 U.S. 257, 54 
LEd2d 521, reh. den. 98 S.Ct. 1286, 434 U.S 
1089, 55 L.Ed.2d 795. 

R.I.—Granger v. Johnson, 367 A.2d 1062, 117 RI 440 

66. Refusal to reactivate not error 

U.S.—Long v. Board of Pardons and Paroles of Texas, 
CA.Tex.. 725 F,2d 306. 

69. U.S.—Shepard v. United States Parole Commis¬ 
sion. CA.N.Y., 554F.2d64. 

Cal —In re Ronald E, 137 Cal.Rptr. 781, 562 P.2d 684, 
19 C 3d 315. 

Ga.—Dismuke v. Stynchcombe, 228 S.E2d 817, 237 
Oa. 420. 

Ohio-In rt Moore, 357 N.E2d 1082, 48 Ohio St.2d 
185, 2 0.0.3d 379. 

Tex.—Ex parte Norvell. Cr., 528 S.W.2d 129 

Wash.—Matter of Gano, 596 P.2d 300, 23 Wash.App. 
478. 

Issue not moot ' 

U.S.—Ross v. Mebane, CA.Wis.. 536 F.2d 1199. 

Kan.—Henderson v. Schenk, 631 P.2d 246, 6 Kan. 
Api).2d 562. 

Mo.—Parrish v. Wyrick, App., 589 S.W.2d 74. 

Or.—Pyle v. Brooks, 570 P.2d 990, 31 Or.App. 479. 


Mootness not shown 

Cal.—In re Robin, 579 P.2d 1. 146 aLRptr. 352, 579 
P.2d 1. 21 C3d 337. 

page 59 

72. U.S—Cook V. Hanbeny. C.A.Oa., 596 F.2d 658, 
cert. den. 99 S.Ct. 2866, 442 U.S. 932, 61 L.Ed.2d 
301. 

Cnder v. Keohane, D.COkL, 526 F.Supp^ 727. 

Cal.-In re Thompson. 125 Cal.Rptr. 261, 52 CA.3d 
780. 

Mass—Petition of Alexander, 397 N.E2d 334, 8 Mass. 
App 933. 

N.Y.—State ex rel Fonfa v. Malcolm, 379 N.Y.S.2d 
117, 51 A.D.2d 738. 

73. U.S.—Sinclair v. Blackburn, C.A.La., 599 F.2d 
673, cert den. 100 S.Ct. 684, 444 U.S. 1023, 62 
LEd.2d 656. 

Cal.—In re Smith, 129 CalRptr 268, 57 CA.3d 336. 

N.Y —People ex leL Allah v. Warden, Bronx House of 
Detention. 367 N.Y S.2d 486, 47 A.D.2d 485, app. 
dism. 345 N.E2d 587, two cases. 38 N.Y.2d 823. 
382 N.YS.2d 44. 

Tex.—Ex parte Crosley, Cr., 548 S.W.2d 409. 

Parole 

U.S.—Welch v. Brown, D.C.Ohio,. 541 FSupp. 259. 

Conn.—Taylor v. Robinson, 372 A.2d 102, 171 Conn. 
691. 

Discharge from mental institution 

Ohio—In re Klepper, 361 N.E2d 427, 49 Ohio St.2d 
211, 3 0.0.3d 328, disapproving In re Popp, 35 
Ohio St2d 142, 298 N.E.2d 529. 

74. Ariz.—Seeley v. State, App., 655 P.2d 803, 134 
Ariz. 263. 

Wash.-^ohiuon v. Moms, 557 P.2d 1299. 87 Wa8h.2d 
922. 

76. U.S.—^Mizell v. Attorney General of State of 
N.Y, C A.N.Y.. S86 F.2d 942, cert den. 99 S.a. 
1519, 440 U.S. 967, 59 LEd.2d 783—Malloy v. 
Purvis. C.A.Ala., 681 F.2d 736. cert. den. 103 
S.a 1527, 460 U.S 1071, 75 LEd.2d 949. 

Idaho—Calkins v. May, 545 P.2d 1008, 97 Idaho 402. 

Ohio—McDuffie v. Berzzarins, 330 N.E.2d 667, 43 
Ohio St2d 23, 72 0.0.2d 13. 

Pa —Com. ex rd. Finken v. Roop, 339 A.2d 764, 234 
Pa.Super. 155, app. dism., cert den. 96 S.Ct. 1452, 
424 U.S. 960, 47 L.Ed.2d 728. 

Tex—Ex parte Ullmann, Civ.App., 616 S.W.2d 278, 
err. dism. 

§ 174. -By Federal Courts 

page 60 

89. U.S—Mitchell v U.S., D.CWis.. 483 F.Supp. 
291. 

page 61 

92. U.S.—Dupont v. Hall. CA.Mass., 555 F2d 15. 

96. U.S.—Rutledge v. Wainwright. CA.FIa.. 625 F.2d 
1200, ceit. den. 101 S.Q. 1746, 450 U.S. 1033, 68 
L.Ed.2d 229. 

98. U.S.—Tyler v. Wynck, D.CMo., 405 F.Supp. 
779, app. dism., C.A., 540 F.2d 921. 

99. U.S.—Sdvage v. Day. D.COkl., 430 F.Supp. 826. 

page 62 

7. U.S.—Lavender v. Hopper, CA.Ga., 548 F 2d 
1165. 

11. U.S.—HamUton v. Lumpkin, D.CVa., 389 
RSupp. 1069. 

12. U.S.—^Ron V. Wilkinson, CA.Conn.. 565 F.2d 
1254. 

16. U.S.—dark v. Zimmerman, D.CPa., 394 F.Supp. 
1166 

N.Y.—People ex rel. Knox v. Smith. 400 N.Y.S 2d 656, 
60 A.D.2d 789. 

page 63 

24. U.S.—Tedder v. U.S. Bd. of Parole, CA.Wash., 
527 F.2d 593. 
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Strader v. Blalock. D.CVa^ 40S FSupp. 1155, 
dnm. CA., 549 F.2d 799. 

CaL—In le Stinnette, 155 Cal.Rptr. 912, 94 C.A.3d 800. 

27. W.Va.>^tate ex rel. Miller v. Locke. 253 S.£.2d 
540, 162 W.Va. 946. 

28. U S.~Piirrow v. US. Bd. of Parole, D CMe., 418 
RSupp. 1309. 

29. U.S.—US. ex rel. Spina v. McQuUlan, CA.N Y.. 
525 F.2d 813. 

Jackson v. Wise. D.CCal., 390 F.Supp. 19—Wil- 
wording v. Wyrick. D.C.Mo., 405 RSupp 447, 
afM. 538 F.2d 338. 

30. U.S.—Midgett v McGelland, CA.Md.. 547 R2d 
1194. 

Under the rules governing the proce¬ 
dure with respect to habeas corpus by 
a state prisoner in the federal courts, a 
delayed petition resulting in prejudice 
to the state, in its ability to respond, or 
to retry, may be dismissed.^^ 

30J. Rules governing cases under 28 U.S.C.A 
§ 2254, Rule 9(a) as, amended in 1983. 

A second or successive petition, un¬ 
der the rules, may be ohsmissed if it 
fails to allege new or different 
grounds for relief. 

30.10. Rules governing cases under 28 US.CA 
S 2254, Rule 9(b). 

§ 177. Service of Writ 

page 67 

75. Pa.-~Com. ex rel. McKinn^ v. McKinney. 381 
A.2d 453, 476 Pa. 1. 

§ 178. Quashing or disndssing writ 

page 68 

98. Conn.—Manhall v. dark. 365 A.2d 1202, 170 
Conn. 199. 

page 69 

4. Ma—^In re Marriage of Vanet, App., 544 S.W,2d 
236. 

6. Ala.—Ounter v. State, Cr., 338 5a2d 6. 

9. Oaw—Parker v. State, 259 REJd 145, 151 <3a.App. 
139. 

Ohio-Hanhaw v. Farrell, 380 N.E.2d 749, 55 Ohio 
App.2d 246, 9 0.0.3d 387. 

CuMidered on meritB 

Aik^Von Luce v. Rankin, 588 aW2d 445, 267 Ark. 
34. 

page 70 

20. Cal.—In re Lee, 144 Cal.Rptr. 528, 78 CA.3d 
753. 

page 71 

34. Conn.—Pi v. Delta, 400 A.2d 709, 175 Conn. 527. 

§ 179. Operation and Effect of Writ 
or Application 

41. Ma—State ex rd. Bennett v. Oagne, App., 623 

S.W.2d 87. 

Tex.—Ex Perte Barnett, 600 S.W.2d 252. 

Moot 

Oa.-Salim v. Salim, 260 S.E.2d 894, 244 Oa 513. 

page 72 

42. lafiBBt as ward of coait 

Kan.—Beebe v. Chavez, 602 P.2d 1279. 226 Kan. 591. 
44. Oa.—Flowen v. State, 270 S.E2d 695, 155 Oa. 
App. 256. 


Balancing of factors 

U.S.—Hickey v Commandant of Fourth Naval Dist, 
D.CPa., 464 FSupp. 374, afTd., CA., 612 F2d 
572. 

Contempt order 

Tex—^Ex parte Pruake, Civ.App., S7S S.W.2d 417. 

Stay of execution 

Oa.—Zant v. Dick, 294 S.E.2d 508, 249 Ox 799. 
45. US.—Elwood V. Lehman, DCVa., 525 FSupp 
1148. 

Rehearing proper 

Tex.—Ex parte Lindsey. Civ.App, 561 S.W2d 572. 
50. U.S.—Hooks V Wainwnght, D.C.Flx, 540 
F.Supp. 652. 

Stay of death sentence 

(1) Hibeas corpus petitioner, condemned to death in 
state court, not entitled to stay of execution where he 
failed to establish that it was substantially likely he 
would succeed on merits. 

U.S.—Mulligan v. Zant. D.COx. 531 FSupp. 458. 

(2) Where defendant's claim that he had not been 
given proportionality review had not yet been presented 
to state courts and where claim was not lacking in ment 
federal court would grant stay of execution to permit 
state courts to consider claim. 

U.S.—Berry v. King, D.CLa., 576 F.Supp. 943. 

Stay denied 

(2) Other instances. 

U.S.—Brown v. Neagle, D.CW.Vx, 486 F.Supp. 364. 
Demonstration of likelihood of success on mer¬ 
its necessary 

US.—Monroe v Sute Court of Fulton County, D.C. 
Oa.. 560 RSupp. 542 

§ 180. Return to Writ or to Order to 
Show Cause; Answer to 
Petition 

page 73 

59. Mo.—Abel v. Wyrick. 574 S.W.2d 411 
66. Cal^Feople v. Green, 164 Cal.Rptr. 1. 609 P.2d 
468. 27 C 3d I. 

Mo.-Stafrard v. Muster. 582 S W.2d 670 
page 74 

70. W.Vx-Smoot V. Dingess, 236 S.E2d 468, 160 
W.Va. 558, 

7Z Tex— Ex parte Ropollo, Cr.. 558 S.W2d 869. 
76. Colo.—People v. Pitcher. 557 P.2d 395, 192 Colo. 
195. 

page 75 

90. Writ not served, return not required 
Fla.—State ex rel. Shapiro v. Sandatrom, App., 313 
Sa2d 134. 

page 76 

5. U&—Frick v. (Juinlin, CA.Fla., 631 F.2d 37. 

8. Oa.—Watson v. Hopper. 216 S.R2d 305, 234 Oa. 
408. 

§ 181. — Form and Sufficiency 

page 77 

17. Ga.—Marshall v. Hutson, 268 S.E2d 338, 245 
Ox 849. 

24. Cal.—In re Lewallen. 152 Cal.Rptr. 528, 590 P.2d 
383, 23 C3d 274, 100 A.L.R.3d 823. 

page 78 

40. Tex.—Ex parte Jackson, Cr.App.. 616 S.W.2d 
625. 

42. in.— Pierson v. Bloodworth, 401 N.E2d 1320, 37 
IllDec. 227, 81 IU.App.3d 645. 

48. Cal.—In re Lewallen. 152 Cal.Rptr. 528, 590 P.2d 
383, 23 C3d 274, 100 A.L.R.3d 823. 


page 79 

49. Cal.—People v. Green, 164 CalRptr. 1. 609 P.2d 
468, 27 C.3d 1. 

51. US.—Hillery v. Sumner, D.CCal.. 496 F.Supp 
632 

Return held insufficient 

(4) U.S—Hillery v. Sumner, D.CCal, 496 RSupp. 

631 

§ 182. — Objections to Return; 

Demurrer; Exceptions; 
Motion 

page 83 

CaL—In re Wessley W.. 181 Cal.Rptr 401, 125 C.A.3d 
240. 

§ 183. -Amended, Supplemen¬ 

tal, and Substituted Re¬ 
turns 

6. Cal.—People v. Pacini, 174 Cal.Rptr. 820, 120 
C.A.3d 877. ' 

Nev.—Warden, Nevada State Pnson v. O'Brian, 562 
P2d 484, 93 Nev. 211. 

Purpose of statute 

ni-Pienon v. Bloodworth, 401 N.E2d 1320, 37 Ill. 
Dec. 227, 81 Ill.App.3d 645. 

page 84 

14. ni— Pieiwn V. Bloodworth. 401 N.E2d 1320, 37 
IllDec. 227, 81 in.App.3d 645. 

§ 185. Production and Custody of 
Prisoner 

page 85 

31. Oa.—Sims v. Sims, 253 S.E2d 763, 243 Gx 276. 

W.Va,—Rhodes v. Leverette. 239 S.E2d 136, 160 
W.Vx 781 

34w W.Vx—Thomas v. Leverette, 239 S.E2d 500, 161 
W.Va. 224, leh den. 

page 86 

45. Ga.—Bryant v. Nesbitt, 248 S.E2d 667, 242 Ox 
291 

55. N.J.-State v Sinacore, 376 A.2d 580 ,151 N J.Sa- 
per. 106. 

§ 186. -BaU 

page 87 

60. U.S.—Rado v. Manson, D.CConn., 435 RSupp. 
349. 

N.C.-State v. Parks. 228 S.E.2d 248. 290 N.C 748. 

Masx—Petition of Upton. 439 N.E2d 1216, 387 Maax 
359. 

W.Vx—Shamblin v. Hey. 256 S.E2d 435, 163 W.Va. 
396. 

62. US.-Ostrer v. U.S., CA.N.Y., 584 R2d 594. 

65. Tex.—Ex parte Shields, Or.. 550 S.W.2d 67a 

page 88 

66. R.L-8tete v. Fteig, 421 A.2d 1258. 

Parolee 

(1) Incarceration pending revocation. 

U.$.—US. ex rd. Hebd v. Luther. D.CEL, 544 F.Supp. 
179. 

67. U.S.—luteri v. Naidoza, CA.Conn., 662 F.2d 
159. 

70. Colo.—Deas v. Wdnshienk, 533 P.2d 491, 188 
Cola 17. 

Tex.—Ex parte Smith, App., 624 S.WJd 671. 

73. US.—In re Wainwright, C.A.Flx, 518 R2d 173- 
Eaton V. Holbrook, CA.Maix, 671 R2d 670. 

Ketchum v. Ward. D.C.N.Y.. 391 F.Supp. 332— 
Morgan v. Manson, D.C.Conn., 411 F.Supp. 11— 
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Page 88 

Edwirds v. State of Old., D.COkl., 412 FSupp. 
SS6. 

N.Y.—^People ex rel. Roaentlul on Behalf of Kohlman 

V. Wdfton, 397 N.E2d 745, 48 N.Y.2d 230, 422 
N.Y.S.2d 55. 

Discretion not abused 

Tex.~Ex parte Prgean, CrApp.. 623 S.W.2d 731. 

Bsdl not warranted 

(2) Other instances. 

U.S.—Ketcfaum v Ward. D.C.N.Y.. 391 F.Supp. 332— 
Moi^gan V. Manson, D.C.Conn., 411 FSupp. 11 

Clear and substantial case not shown 

US—Edwards v. State of Old, D.C.Okl. 412 F.Supp 
556. 

74. WVa.-Shainblin v. Hey, 236 S.E2d 433, 163 

W. Va. 396. 

75. U.S.—PfidT V. Wells, CAOkl, 648 F 2d 689. 

Doesdier v Estelle, D.CTex., 477 F.Supp. 932. 
afTd. in part, vac. in part on oth. grds., C.A., 616 
F.2d 205, reh. den. 618 F.2d 1389 

page 89 

96. Excessive bail 

Tex—Ex parte Wright. Cr., 357 S.W.2d 106. 

§ 187. Disobedience of Writ; Reme¬ 
dy; Penalties 

1. Ga.—Moye v Hopper. 214 S.E2d 920, 234 Ga. 

23a 

Oral order 

Fla.—Jamaaon v. State, 433 So.2d 380, app. dism., cert, 
den. 103 S.Ct 768. 83 L Ed 2d 766 

2. Pa.—Com. ex tel McKinney v McKinney. 381 
A2d 433, 476 Pa. 1. 

§ 188. Answer Traversing or Avoid¬ 
ing Return 

page 91 

28. Effiect of depriving petitioner right to re¬ 
spond 

U.S.—Robinson v. Fairtnan, CAIU., 704 F.2d 368 

29. Petition and response as only recognized 
pleedlngB 

Ky.—Moore v. Dawson. 531 S.W2d 259. 

32. U.S.—Scott V. Estelle, CA.Tex.. 367 F.2d 632. 
Laj—^Bynmi v. Hd)ert, App. 3 Or., 425 Sa2d 322 

page 93 

53. Mo.—McMilian v. Rennau, App., 619 S.W.2d 
848, 30 A.L.E 4th 141. 

§ 189. Issues, Proof, and Variance 

page 95 

73. Mo.—Oty of Nevada v. Middleton, App., 349 
S.W.2d 661. 

74. Mo.—McMihan v Rennau, App., 619 S.W.2d 
848, 30 ALJl. 4th 141. 

§ 190. -Conclusiveness of Aver¬ 

ments of Petition, Return, 
and Answer Or Traverse 

page 96 

86. Pa.—Anderson v. Cuyler, 386 A2d 169, 33 Pa. 
Cmwlth. 297. 

page97 

Cal.—People v. Pacini. 174 Cal.Rptr. 82a 120 CA3d 
877. 

97. N.Y.—People ex rtl. Pray v. Allen, 403 N Y.S.2d 
822, 63 A.D.2d 1036, app. den. 380 N.E2d 335, 

45 N.Y.2d 774, 408 N.Y.S.2d 309. 

Csl.—In re Albright, 181 CaLRptr. 84^ 129 CA3d S04. 

3. ' Mo.—Gremminger v. BQlings, 540 S.W.2d 38. 


§ 192. Presumptions 

page 99 

22. U.S —Goins V. McKeen, C.A.Ohio, 60S F2d 947. 

No presumption of guilt 

Tex —Ex parte Garcia, Cr., 547 S.W.2d 271 

Guilty plea 

U.S.—Stone v. Cardwell. C A.Anz.. 575 F.2d 724 

page 100 

47. Iowa—Doan Thi Hoang Anh v Nelson, 245 
N.W.2d 311 

§ 193. -Validity and Regularity 

of Proceedings and Judg¬ 
ment 

page 101 

58. U.S.—Martineau v. Pemn, C.A.N.H., 601 F.2d 

1201. 

Natal V. People of Puerto Rico, D C Puerto Rico, 
424 FSupp 1082. 

Utah—Helinuth v Morris, 398 P.2d 333 

page 102 

60. US—Harkins v Wyrick. CAMo., 532 F.2d 
1308. 

Stroble v. Egeler, D.CMich., 408 F.Supp. 63a 
lemd. CA., 347 F2d 339. App after remand, 
CA., 387 F.2d 83a cert. den. 99 S.Ct 1289, 440 
U.S. 94a 59 L Ed.2d 499. 

65. Identiflcation in lineup 

U.S —Young V. State of Okl, D.C.Okl., 428 F.Supp. 
288. 

page 103 

71. US—Hughes V. State of Oklahoma, D.COkl., 
426 FSupp. 36. 

page 104 

80. U.S.—U.S. ex rel. Fisher v. Dnber, CA.N.J.. 346 
F2d 18. 

page 105 

85. U.S.—Brewer v. Williams, Iowa, 97 S.Ct. 1232, 
430 US. 387, 31 L.Ed.2d 424, reh. den. 97 S.Ct. 
220a 431 U.S. 923, 53 LEd2d 24a on remand 
283 N.W.2d 248, cert. den. 100 S.a. 1839, 446 
U.S. 921, 64 L.Ed.2d 277. 

Bellew V. Gunn. CACal., 532 F.2d 1288, cert, 
den. 96 S.O. 318a 426 US. 933, 49 L.Ed.2d 1192. 

US. ex rel. Schultz v Twomey, D.CIll., 404 
FSupp. 1300. 

88. U.S.—Johnson v. Prast C.A.. 548 F.2d 699. 

Ga—Moye v. Hopper, 214 S.E.2d 920, 234 Ga. 230. 

89. U.S.—Edmonds v. Lewis, D.C.N.C. 346 F.2d 
366, cert. den. 97 S.Ct 2682, 431 US. 958, 53 
L.Ed.2d 273. 

Thundenhield v. Solent, D.C.S.D.. 429 FSupp. 
944, aflE, CA., 363 F.2d 1018, cert. den. 98 S.Q. 
1383, 433 US. 934, 53 L.Ed.2d 803. 

page 106 

90. U.S.—Thundershield v. Solem, D.CS.D., 429 
FSupp. 944, aflE. CA., 363 F2d 1018, cert. den. 
98 S.Ct. 1383, 433 US. 934, 55 L.Ed.2d 803. 

95. U.S—Thomas v. Estelle, CATex., 582 PJd 939. 

96. Statute inapj^kaUe 

U.S.—U.S. ex rel. Wilson v. Warden Cannon, Stateville 
Penitentiary, CAHI., 338 F.2d 1272. 

97. U.S.—Swain v. Pressley, Dist.Col., 97 S.Ct 1224, 
430 US. 372, 31 L.Ed.2d 411. 

Banda v. Estdle. CATex., 319 F.2d 1037, cert, 
den. 96 S.Ct 467, 423 U.S. 1024, 46 EEd.2d 398. 

U.S. ex Id. Maisonet v. U VaUee. D.C.N.Y.. 403 
F.Supp. 923—^Remnn v. Gunter, 410 F.Sui^ 1361 
—Dnnbar v. Ros^ D.CTenn., 411 F.Supp. 773. 


AfTd., CA, 546 F2d 424. cert den. 97 $.Ct 1565. 

430 US. 937. 51 LEd.2d 783. 

Praaumption not applicable to Miranda rights 
U.S.—Williams v. Brewer, D.CIowa, 373 FSupp. 17a 
affd.. CA. 309 F2d 227, affd 97 S.Ct 1232, 430 
US. 387, 31 L.Ed.2d 424. reh. den. 97 S-Ct 220a 

431 US 923. 33 L.Ed.2d 24a on remand 283 
N.W.2d 248, cert. den. 100 S.Ct. 1839, 446 US. 
921. 64 LEd.2d 277. 

Exclusion of prospective capital aentenclng Ju¬ 
ror for cause presumptively correct 
US.—Wainwnght v. Witt, Fla., 103 ECt. 844, 83 
L.Ed.2d 841. 

Mixed questions of fact and law not included 
U.E—Cuyler v. SuUivan, Pa., 100 S.Ct. 1708, 446 UE 
333, 64 L.Ed.2d 333, on remand. CA. 631 F2d 
14, on remand, D.C., 330 F.Supp. 1353 
Mason v. Balcom, CAGa., 331 F.2d 717, reh. 
den. 334 F.2d 1407. 

Not simply **fhctiial findings** 

U.S—Kennedy v Pinkney, D.C.11L, 473 F.Supp. 1279. 
Affirmance of ruling by state supreme court not 
finding of 6ut to be accord presumption 
of correctness 

US.—Hillery v. Pulley. D.CCal., 563 F.Supp. 1228, 
afTd., remd., CA. 733 F2d 644, afld 106 ECt 
617. 

98. UE—Flemmi v. Gunter, D.CMass., 410 FSupp. 
1361—Mone v. Robinson, D.C.Conn., 69 FED. 
299. 
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1. U.S.—Jackson v. Howard, D.C.Pa., 403 F.Supp. 

107, affd.. C A, 347 F.2d 1161, cert den. 97 EQ. 
1606, 430 U S. 937, 31 L.Ed.2d 808—Roberts v. 
State of Okl., D.C.Okl., 403 FSupp. 1344 

Findings on searches and seizures 

U.S.—Mapp v Warden, New York State Correctional 
Institution for Women. Bedford Hills, New York, 
CANY., 531 F.2d 1167, cert. den. 97 SO. 498, 
429 US. 982, 30 EEd.2d 392. 

2. US.—^Moore v. Hopper, D.C.O 1 ., 389 F.Supp. 931. 

page 106 

16. Presumption inapplicable 

U.S.—Garton v. Swenson, D.C.M 0 ., 417 FSupp. 697. 

19. US.—Corum v. Gunn, CA Cal., 343 F2d 645— 
Denton v. Ricketts. CA.C 0 I 0 ., 728 F.2d 489. 

20. Rebuttal of presumption 

(3) Other cases. 

W.Va.—Housden v. Leverette, 241 S.E2d 810, 161 
W.Va. 324. 

page 109 

25. U.S.—Chapd v. Maryland Penitentiary Warden, 
D.CMd., 398 FSupp. 1131, affd. 339 F.2d 703. 

W.Va—Housden v. Leverette, 241 S.E2d 8ia 161 
W.Va. 324. 

26. W.Va.—Housden v. Leverette^ 241 S.E2d 8ia 
161 W.Va. 324. 

30. U.S.—U.E ex rd. Fletcher v. Walters, CA.Pa., 
526 F.2d 339—Potts v. Estelle, C.A.Tex., 329 F2d 
430. 

Winegar v. Corrections Dept., D.C.Mich., 400 
FSupp. 392, affd., CA., 349 F 2d 803, cert. den. 97 
S.Ct. 166a 430 U.E 972, 32 EEd.2d 366. 

page 110 

34. Miss.—Crumpton v. Owen. 376 So.2d 641. 

Pa.—Com. ex rd. Lattimore v Oedney, 363 A.2d 786, 
240 Pa.Super. 226. 

36. Overcoating presumption 

Colo.—Lomax v. Cronin. 573 P.2d 1283, 194 Cola 323. 

37. US.-Michigan v. Doran, 99 S.Ct S3a 439 U.E 
282, 38 LEd.2d 521. 

Kan.—McCullough v. Darr, 348 P.2d 1243. 219 Kan. 
477. 
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Soffldeiiey ihoim 

Cola—Lomax v. Cronin, 373 P.2d 1283, 194 Cola 323. 

No deference ihown 

Wii—State ex rel. SielofT v. Golz, 238 N.W.2d 700, 80 
Wi8.2d 223. 

pagein 

38. Idaho—Kerr v. Wataon, App, 649 P.2d 1234, 103 
Idaho 478. 

Mich.—WUliams v. Wayne County ShenfT, 233 N W.2d 
332, 393 Mich. 204. 

39. Warrant of arrest 

Mont.—State v Brackney, 338 P.2d 21, 167 Mont. 80. 

40. Cola-Ouy V. Nelion, 630 P.2d 610 

§ 194. Burden of Proof 

page 112 

45. U.S.—Banda v. Estelle. CA.Tex, 319 F.2d 1057, 
cert. den. 96 S.Ct. 467, 423 U.S. 1024, 46 L.Ed.2d 
398 

Dillon V. Downes, D.CVa., 401 F.Supp 1240. 

Oa.—Founuin v. York, 229 S.R2d 629. 237 Ga. 784. 

Ma—McIntosh v. Haynes, 343 S.W.2d 647 

Mont.—CJ& qnotwl in In re Hart, 383 P.2d 411. 419, 
178 Mont. 233. 

Tex.—Ex parte Clark, Cr., 337 S.W.2d 40. 

47. U.S.—aputo V. Henderson. CA.N.Y.. 341 F.2d 
979-Carmical v. Craven, C.A.Cal.. 437 F2d 582 
cert. den. 93 S.Ct. 227, 409 U.S. 929, 34 L.Ed.2d 
186, app. after remand 547 F.2d 1380—Carmical 
V. Craven. C.A.Cal., 437 F.2d 582, cert. den. 93 
S.a. 227, 409 U.S. 929, 34 L.Ed.2d 186, app. after 
remand C.A.. 347 F.2d 1380. 

Oa.—Bell V. Hopper. 227 S.E.2d 41. 237 Ga. 189, 
appeal dism., cert. den. 97 S.Q. 316, 429 U.S. 989. 
SO LEd.2d 602, rah. den. 97 S.Q. 826, 429 U.S. 
1079, SO L.Ed.2d 800. 

Pa.—CJ jS. chad In Commonwealth v. Marker, 23 D A 
C3d 119, 133. 

50. Cal.—In le Ronald E, 137 Cal.Rptr. 781, 362 
P.2d 684, 19 C3d 313. 

pagelU 

51. U.S.—Bruce v. EsteUe, CATex., 336 F.2d 1031. 
cert den. 97 S.Q. 767, 429 U.S. 1033, SO LEd.2d 
77a 

52. U.S.-Application of Martuzas, D.CN.Y., 400 
F.Supp. 1305. 

53. Ga.-Moye v. Hopper. 214 S.E2d 92a 234 Oa. 
23a 

56. U.S.—Cravatt v. Thomas, D.CWis., 399 F.Supp. 
936. 

Utah—Farrow v. Smith, 541 P.2d 1107. 

page 114 

57. U.S.—Lokoa v. Capps, CA.Ala., 328 F.2d 576, 
app. after remand 369 F.2d 1362, app. after re¬ 
mand 623 F.2d 1238, reh. den. 631 F.2d 732. 

Oa.—HarweU v. England, 217 S.E.2d 134, 234 Oa. 64a 

page 115 

63. U.S.—Ricon v. Garrison, CA.N.C, 317 F.2d 628, 
cert. den. 96 S.Ct. 193, 423 U.S. 893, 46 L.Ed.2d 
127. 

Stroble V. Egeler, D.CMich., 408 F.Supp. 63a 
temd. C.A, 347 F.2d 339. App. after remand, 
C.A., 387 F.2d 83a cert den. 99 S.Ct 1289, 440 
U.S. 94a 39 LXd.2d 499. 

64, U.S.—Chism v. Koehler, D.CMich., 392 F.Supp. 
659, aiU. 327 F2d 612, cert den. 96 S.Q. 1686, 
423 U.S. 944, 48 LEd.2d 188, idi. den. 96 S.Ct 
2238, 426 U.S. 912, 48 L.Ed.2d 838. 

WaiTer 

U.S.—Haiig V. WoHT, D.CNeb., 414 F.Supp. 290 

page 116 

72. Cal.—In re Becker, 121 CaLRptr. 739, 48 CA3d 
288. 


73. U.S.—Cobbs v. Robinson, CA.Conn., 328 F2d 
1331, cert, den 96 SCt 1419, 424 U.S. 947. 47 
LEd.2d 354. 

76. Probable cause for bolding 

Tex.—Ex parte Williams. Cr.App.. 387 S.W.2d 391. 

79. U.S.—U.S. ex rel. Sunbndge v Zelker, C.A.N.Y., 
314 F.2d 43. cert. den. 96 S.Ct 138, 423 U.S. 892, 
46 L.Ed.2d 101 

80. U.S.—Roddy v. Black CA.Ky, 516 F.2d 1380, 
cert, den 96 S.Ct. 226, 423 U.S. 917, 46 L.£d.2d 
147. 

page 117 

81. U.S.—Newman v. Sute of Mo, D.CMa, 394 
F.Supp. 83. 

83. U.S.—Bellew v. Ounn. CACal., 332 F.2d 1288, 
cert. den. 96 S.Ct. 3180,426 U.S. 933, 49 L Ed.2d 
1192. 

US ex rel. Smith v. Johnson, D.CPa., 403 
F.Supp. 1381, afid. 338 F.2d 321 

N.H.—Heath v. Vitek, 337 A.2d 345, 113 N.H. 200 

84. U.S.—Wilwording v Swenson. C.A.Mo.. 302 F.2d 
844, cert. den. 93 S.Ct 835, 420 U.S. 911 42 
L.Ed.2d 843. on remand 403 F.Supp. 447, affd 
338 F.2d 331 

85. US.—Howard v. Maggia CA.La, 340 F.2d 
1280. 

Opinion of state court 

US.—U.S. ex rel Parker v. Gray, D.CWis., 390 
FSupp. 70, affd 530 F.2d 980. 

86. U S.—U S. ex rel. Weger v. Bnerton, D.C.Ill., 414 
F.Supp. 1130. 

87. Burden on respondent 

U.S.—U.S. ex rel. aidwell v. State of Ill., D.C.I11., 423 
F.Supp. 1344. 

Conn.—Turcio v. Manson, 439 A.2d 437, 186 Conn. 1. 

§ 195 , _ Assistance of Counsel 
page 118 

91. U.S.-^Uihan v. Rodriguez, CA.N.M., 331 F.2d 
1182, cert. den. 98 S.Ct. 148, 434 U.S. 843, 34 
L.Ed.2d 111 

95. U5.-DeBerty v. Wolff, C.A.Neb., 513 F.2d 
1336. 

Ga.—Wilson v. Hopper, 218 S.E2d 573, 234 Ga. 859. 

Heaiy burden 

U.S.—FhUlips v. U.S.. D.CMo.. 401 F.Supp. 394, affd. 
333 F.2d 369, cert. den. 97 S.a 324,429 U.S. 924. 
50 L.Ed.2d 292. 

96. U.S.—U.S. ex lel. Johnson v, Johnson, C.A.Pa., 
331 F.2d 169, oert. den. 96 S.Q. 2214, 423 U.S. 
997, 48 L.Ed.2d 823. 

Heary burden 

U.S.—Garton v. Swenson, CAMo., 497 F.2d 1137, on 
remand, D.C., 417 F.Supp. 697. 

97. U.S.—Garton v. Swenson, CAMo., 497 F.2d 
1137, on remand, D.C, 417 FSupp. 697. 

Garton v. Swenarai, D.CMa, 417 F.Supp. 697. 

page 119 

3. U.S.—Clayton v. Haynes, C.AW.Va., 317 F.2d 
577. 

page 120 

5. U.S.—U.S. ex reL Fletcher v. Walters, CAPa., 326 
F.2d 339—Ford v. Wainwright CA.Pla., 526 
F.2d 919. 

§ 196. — Particular Persons or 
Proceedings 

page 121 

15. Burden shifts as to waiver 

U.S.—Smith v. Secretary of Navy, D.CMa, 392 
FSupp. 428. 


HABEAS CORPUS § 198 

Pag* 130 

21. Effect of continued conunitnient 
U.S.—Lambert v. State of Mont., CA.Mont., 345 F.2d 
87. 

25. Oa—Gordon v. Gordon. 227 S.E2d 53. 237 Oa. 
171. 

page 122 

27. La.—State ex rel. Sharp v. Sharp, App., 373 Sa2d 
167, wm den., Sup., 376 So.2d 1267. 

34. U.S—Reese v. Wainwright. CAFla.. 600 F.2d 
1083, cert den. IX S.Ct. 487, 444 U.S. 983. 62 
L Ed.2d 410. 

39. Kan—McCullough v Darr, 548 P 2d 1243, 219 
Kan 477. 

Neb.—Wise v. State, 251 N.W.2d 373, 197 Neb. 831. 
Tex.—Ex parte Cam, Cr.App.. 392 S.W.2d 359. 

page 123 

43. Fla.—State v. Gate, App., 312 So.2d 824. 

45. Miss.—Crumpton v. Owen, 376 So.2d 641. 

page 124 

48, W Va.—State ex rd. Gonzales v. Wilt, 256 S.E2d 
15. 163 W.Va. 270. 

50. Colo.—Samples v. Cronin, 336 P.2d 306, 189 
Colo 40 

§ 197. Admissibility 

52. U S —Thompson v. Oarriaon, CAN.C, 516 F.2d 
986. cert. den. 96 S.Ct. 287. 423 U.S. 933, 46 
LEd.2d 263. 

page 125 

55. U.S.—Cox V. Benson. CAInd, 348 F.2d 186. 
Ind.—Cobb v. Oilman. 391 N.E2d 618, 271 Ind. 223. 
64. U.S.—Roddy v. Black, CA.Ky., 316 F2d 138a 
cert. den. 96 S.Q. 226, 423 U.S. 917. 46 LEd.2d 
147. 

State may prove plea aa voluntary and intelli¬ 
gent 

U.S.-Roddy v. Black, CA.Ky., 316 F2d 138a cert 
den. 96 S.Ct. 226, 423 U.S. 917, 46 L.Ed.2d 147. 
66. Ga.-Reeve8 v. Allen, 231 S.E2d 286, 242 Oa. 
696. 

73. U.S.-Moya v. Eatelle, CATex., 696 F.2d 329. 

page 126 

76. Tex.—Ex parte Williams, Cr.App., 587 S.W.2d 
391. 

page 128 

95. U.S,—Smith v. Brewer, D.CIowa, 444 FSupp. 
482, affd., CA, 377 F.2d 466, cert den. 99 S.a 
437, 439 U.S. 967, 58 LEd.2d 426. 

97. R.l.-Baker v. Laurie. 373 A.2d 403, 118 R.I. 
339. 

§ 198. -Extradition 

8. Ga.—Harris v. Massey. 247 S.E.2d 33. 241 Oa. 38a 

9. lU.—People v. Swiriier, 376 N.E2d 797, 17 llLDea 
631, 60 IU.App.3d 431 

page 129 

14. Ga.—Frazier v. Rutledge, 252 S.E2d 463,243 Ga. 
39. 

N.R—Reevea v. Cox, 383 A.2d 847, 118 N.H. 271. 

15. N.H.—Reevea v. Cox, 383 A2d 847, 118 N.R 
271. 

16. N.H.—Reeves v. Cox. 383 A2d 847, 118 N.H. 
271. 

page 130 

20. Qa.-Hiurri8 v. Massey, 247 S.E2d 55, 241 Oa. 

58a 



39A CJS 8 


§ 199 HABEAS CORPUS 

Page 130 


§ 199 . Infants 

pa8« 131 

34, Iowa—Doan Thi Hoang Anh v. Nelson, 245 
N.W.2d 511. 

Tex—Tool^y v. Tooley. Civ.App, 545 S.W.2d 524 

page 132 

37. Ga.—Sanders v. Sanders. 250 S.W.2d 488. 242 
Qa.641. 

39. Ga.—Schowe v. Aixister, 225 S.E 2d 289, 236 Ga. 
720. 

§ 200. Weight and Sufficiency 

page 133 

49. U.S.-^ohnion v Mabry, CA.Ar1c., 602 F 2d 167 
53. Mont.—Yocher v. State. 597 P.2d 79. 182 Mont. 
351 

page 134 

59. U.S.—Bartlett v. U.S. D.CFla., 475 FSupp 73. 
Conflicting evidence ' 

U.S.—^Amdell v Warden, Nevada State Prison, C.A. 
Nev., 549 F.2d 1284. 

61. U.S.—Umire v McCarthy, C.A.N H., 570 F 2d 
17. 

66. U.S.—Anderson v Maggio, C.A.La.. 555 F.2d 
447. 

Evidence supporting conviction 

U.S.—SpratUn v. Solem, CA S.D.. 577 F 2d 56. 

§ 201. — Particular Defects or 
Grounds for Writ 

page 135 

75. U.&—Cander v. Maggio, CA.La., 550 F 2d 1034. 
Gd.—In re Mazoros. 142 Cal.Rptr 609, 76 CA.3d 50. 
Conn.-Forney v. Steinert, 365 A.2d 815, 169 Conn. 

690. 

La.—State v. George, 339 So.2d 762. 

Nev.—Eckert v. SherifT, Clark County. 565 P 2d 335, 93 
Nev. 323. 

Tex.—Ex parte Garda, Cr., 548 S.W.2d 405 

76. Minimam guarantees afforded 

U.S.—McCravy v. Lane, D.C.Tenn.. 444 F.Supp. 240, 
affd.. CA., 573 F.2d 1310, cert. den. 98 S.O. 2851, 
436 U.S. 947, 56 LEd.2d 789, reh. den. 99 S Ct 
228, 439 U.S. 884, 58 L.Ed.2d 199. 

77. U.S.—Application of Aschmeller, D.C.S.D.. 403 
RSapp. 983, affd. 534 P.2d 83a 

page 136 

80. U.S.—BaUaid v. Maggio, CA.La., 544 F.2d 1247. 
app. after remand 583 F 2d 1S9 

81. U.S.—U.S. ex tel. Young v. Superintendent, 
Oreenhaven Gorrectioiial Facility. D.CN.Y. 416 
F.Snpp. 580. 

Tex.—Ex parte Lozano, Cr., 542 S.W.2d 408. 

83. Consent to search 

U.S.—Trenuyne v. Ndson, CA.CaL. 537 F.2d 359. 

Hang V. WoUr. D.CNeb , 414 RSupp. 290. 
Prospective inspection or inventory 
U.S.—Lowe V. Hopper. 400 RSupp. 970. afU.. CA.. 
520 R2d 1405. rdL den. 523 F.2d 1055. 

Search of antomobile after arrest for traffic 
infraction 

U.S.—Application Of Martnzu. 400 RSupp 1305. 

84w U.S.—Chavez v. Rodriguez, C.A.N.M., 540 R2d 

5oa 

86. Nev.—Sheriff, Clark County v. Badillo, 600 P.2d 
221, 95 Nev. 593. 

In eoort identification 

U.S.—Fish V. Cantwell. 523 R2d 976, oerL den. 96 
S.CL 801,423 U.8. 1062, 46 L.Ed.2d 654—U.S. ex 
icL Peon V. Rdd, CA.N.Y.. 527 R2d 380. 


87. Nev —Craig v Sheriff, Washoe County. 557 P.2d 
710, 92 Nev. 741. 

Wis.—State ex rel Alvarez v Letter, App., 283 N W.2d 
408. 91 Wi8.2d 329 

page 137 

89. U S —Johnson v Rose. C.A Tenn., 546 F 2d 678. 

90. U.S—Partida v Castaneda. CA.Tex., 524 F.2d 
481, reh den 526 R2d 1407, cert. gr. 96 S.Ct 
2645, 426 U.S 934, 49 L.Ed.2d 385, affd. 97 S.Ct 
1272, 430 U.S 482. 51 L Ed 2d 498 

94. U S —Hoback v State of Ala., C. A.Ala, 607 F.2d 
680 

95. US.—Haggaid v Sute of Ala., CAAla., 550 
F2d 1019, reh. den. 554 F.2d 475 

Bradshaw v. State of Okl., 398 F.Supp. 838—Po¬ 
indexter V Wolff. DCNeb. 403 FSupp 723— 
Hayton v. Egeler, D.C.Mich, 405 F.Supp 1133, 
affd., CA. SS5 F2d 599, cert den 98 S.Ct. 527, 
434 US 973, 54 LEd.2d463 

96. U S.—Hang v Wolff, D CNeb.. 414 F.Supp. 290. 

page 138 

97. U.S.—Carmical v Craven, CACal, 547 F2d 
1380 

98. U S.-Jackson v. Hopper, CA.Ga., 547 R2d 260, 
cert. den. 98 S.Ct. 14a 434 U.S. 842, 54 LEd 2d 
106 

2. U S.—U.S ex rel Weger v. Bnerton, D.CDL. 414 

RSupp. 1150. 

Ga.^arrell v. Hopper. 250 S.E2d 446, 242 Ga. 617. 

3. U S.—Thompscui v. Gaffney, CA.Ohio, 540 R2d 

251, cert, den 97 SCt 823. 429 U.S. 1078, 50 
L.Ed.2d 798, reh den. 97 S.Ct 1611, 430 U.S. 
960, 51 LEd.2d 811 

4. U.S.—Boone v Paderick. CAVa., 541 F 2d 447. 

cert. den. 97 S.Ct. 1610,430 U.S. 959. 51 LEd.2d 
811. 

Rivera v. Warden, Attica Correctional Facility, 
D.CN Y, 431 RSupp. 1201. 

5. U.S.—Martin v. Parratt, CANeb.. 549 F 2d 50. 

Garton v Swenson, D.C Mo, 367 F.Supp. 1355, 
affd. in part, rev. in part on oth. grds., CA.. 497 
R2d 1137, on remand 417 RSupp. 697 
Kellick V. Wynck. D.C.Mo., 427 F.Supp. 710. 
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11. U.S.—^Watsem v Nix, D.CIowa, 551 F.Supp. 1, 
affd., CA., 696 F2d 1000. 

Ga—Maddox v. Seay, 256 S.E.2d 904, 243 Ga. 793. 

12. U.S.—McDonald v. Headrick, C.A.Ala., 554 F.2d 
253. cert den 98 S.a. 483, 434 US. 956, 54 
L.Ed.2d 315. 

Allocation right at sentencing 
U.S.—U.S ex rel Moore v. Fike, CA.in., 538 F.2d 
1301. 

Enhancement of sentence 

Tex.—Ex parte Hall. Cr.. 546 S.W.2d 303. 
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16. Fla.—^Bashlor v. Wainwright, App., 374 Sa2d 
546. 

17. Tex.—Ex parte Dickey, Cr., 543 S.W.2d 99. 

19. Ma—McIntosh v Haynes, S4S S.W.2d 647. 

20. Or.-^ohnson v. Cupp, 564 P.2d 734^ 29 OrApp. 
541. 
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24, U.S.-Mitchell v. Bell, D.C.A]a., 458 RSupp. 
1044. 

Fla^McNamaia v. Cook, App., 336 So.2d 677. 

25. Tenn.—Young v. State, Cr., 539 S.W.2d 850. 

§ 202.-Aggigtance of 

Counsel 

36. TeiL-Ex parte Rains, Cr., 555 S.W.2d 478. 


28. U.S —Akndge v. Hopper, CA.Ga., 545 F.2d 457, 
cert. den. 97 S Ct. 2657, 431 U.S. 941, 53 L.Ed.2d 
260 

33. U.S.—Davison v State of Old., D.C Old., 428 
RSupp. 34 

34. U.S.—Gillihan v. Rodriguez. C.A.N.M., SSI F 2d 
1182, cert, den 98 S.a 148, 434 U.S. 845, 54 
L.Ed2d 111. 
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39. Tex.—Ex parte Rains, Cr., 555 S.W.2d 478. 

40. U.S.—Stepp v. Estelle, CA.Tex., 524 F.2d 447 

State satisfied its burden 

US.—Collins V Fogg, D.CN.Y., 425 RSupp. 1339, 
affd., CA.. 559 F.2d 1202 Cert den. 98 S.Ct 
210, 434 U.S. 869, 54 LEd.2d 147 
43. U S.—Gillihan v. Rodriguez, CA.N.M, SSI R2d 
1182, cert. den. 98 S.O 148, 434 U.S. 845. 54 
LEd 2d 111 

W.Va—Fields v. Whyte, 242 S.E.2d 463, 161 W.Va. 
382. 
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46. U.S.—Thundershield v. Solem, D.CS.D., 429 
RSupp. 944, affd.. C.A., 565 R2d 1018. cert den. 
98 S.a 1585, 435 U.S. 9S4, 55 L.Ed.2d 805. 
50. U.S.—Mspp V. Clement, D CN.Y., 451 RSupp. 
SOS, CA., 591 R2d 1330, cert. den. 99 S.a. 1428, 
440 U.S. 948, 59 LEd.2d 637. 

53. U.S.—^U.S. ex rel. Johnson v. Johnson, CAPa., 

531 R2d 169, cert den. 96 8.0. 2214. 425 U.S 
997, 48 LEd.2d 823—Founts v. Pogue, CANev., 

532 R2d 1232, cert. den. 96 S.Ct. 2635, 426 U.S. 
925,^49 L.Ed.2d 379. 

Ga.—State Bd. of Corrections v. Smith, 233 S.E2d 797, 
238 Ga. 565. 

Neb.—Riker v. Vitek, 279 N.W.2d 876, 203 Neb. 719. 
N.H.—State v. West, 373 A.2d 348, 117 N.R 34a 
Utah-Gentry v. Smith. 600 P.2d 1007. 

W.Va.—State ex rd. Wine v. Bordenkircher, 2^ S.E2d 
747, 160 W.Va. 27. 
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54. U.S.—U.S. ex rd. Konigsbeig v. Vincent, D.C 
N.Y., 388 RSupp. 221, afM., CA., 526 F.2d 131, 
cert. den. 96 S.Ct. 2652, 426 U.S. 937, 49 LEd.2d 
388. 

§ 203.-Plea of Guilty; 

Confession 
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58. U.S.—Bankhead v Uvallee, D.C.N.Y., 430 
RSupp. 156. 

59. Guilty plea to felony intended for misde¬ 
meanor 

Oa.—Nix V. State, 223 S.E2d 81. 236 Oa. 110. 

60. U.S.—Hubbard v. Wihon, D.CColo., 401 P.Sun>. 
495. 

Ga.—Andrews v. State, 226 S.E2d 597, 437 Oa. 66. 
La.—State v. Smith, 375 So.2d 1328. 

Mont.—Matter of Uttle Light, 598 P.2d 572, 183 Mont 
52. 

W.Va.—Gibson v. McKenzie. 259 S.E2d 616, 163 
W.Va. 615. 

Nolo amtendere or non vidt plea 
U.S.—Williams v. Wainwright, CA.Fla.. 604 F.2d 404. 
Affirmative showing in record not required be¬ 
fore 

U.S.—Hendron v. Cowan, CAKy., 532 F.2d 1081. 

Absence of adequate Inquiry 

U.S.—Sailer v. Onnn. CACaL, 348 F.2d 271. 
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61. U.S.—Bonner v. Wyrick. CAMo., 563 R2d 1293, 
oert den. 99 S.Ct 286, 439 U.S. 913, 58 LEd.2d 
260. 
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N.M.—Bazaldua v Hanrahan, 592 P.2d 512, 92 N.M. 
596. 

92. N H —Reeves v. Cox, 385 A 2d 847, 118 N H 
271 

93. Colo.—Teters v. Watson, 547 P2d 1277, 190 
Colo. 355. 

Fla—State v. Gale, App., 312 So.2d 824 
Ga—Hamell v. Stynchcombe, 251 S £ 2d 263, 242 Ga. 
765. 

Kan.—King v. Hawes, 580 P2d 1318, 224 Kan 335. 

94. Colo.—Thomeczek v. Bray, 600 P 2d 66, 198 
Colo. 341 

Ga.—Smith v. Stynchcombe, 232 S E.2d 546, 238 Ga. 
263 

Ind —Masden v State. 355 N.E 2d 398, 265 Ind. 428. 
Mass.-Petition of Hamel. 391 N.E 2d 962, 8 Mass. 
App. 877. 

Tenn.—State v Lann, Cr.. 567 S.W.2d 772. 

W.Va.—State ex rel Gonzales v. Wilt, 256 S.E2d 15, 
163 W.Va. 270. 
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Pa.—Sweeney v. Sweeney, 361 A.2d 302, 241 Pa Super. 
235. 

SD—Application ofG.K., 248 N.W.2d 380. 

16. Pa —Com ex rel. Pruu v. Pruss, 344 A.2d 509, 
236 Pa.Super. 247. 
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17. La—Cawthome v. Williams, App, 313 So.2d 
915. 

19. Ga.—Wojciechowski v Allen. 234 S.£.2d 325, 238 
Ga. 556 

Ind—Hyatte v. Lopez, 366 NE.2d 676. 174 Ind.App. 
149. 

Nev.—Blanchard v. Nevada State Welfare Dept., 542 
P.2d 737, 91 Nev. 749 

20. Ga -Githens v. Githens, 221 S.E.2d 428, 233 Ga. 
657—Scarborough v Howell. 223 S.E2d 713, 236 
Ga 352. 

21. Iowa—Doan Thi Hoang Anh v Nelson, 243 
NW2d 511 

22. N Y —People ex rel. Therese W. v Hartdd J. D., 
384 N Y.S.2d 30, S3 A D.2d 620. 


63. U.S.—de Kaplany v. Enomoto, C.A.Cal., 540 F.2d 
975, cert, den 97 S.Ct. 815, 429 U.S. 1075, SO 
L.Ed.2d 793. 

Ga.—Nix V. State. 223 S.E2d 81, 236 Ga. 110. 

FUlng of habitual criminal charge 

U.S.—Watkins v. Solem, C.A.S.D., 571 F.2d 435. 

64. U.S.—Bergman v. Ufkowitz, C.A N.Y., 569 F.2d 
705. 

Palermo v. Oswald. D.C.N.Y.. 412 F.Supp. 935. 
affd. C.A., 545 F 2d 286, cert dism. 97 S.Ct 2166, 
431 U.S. 911, S3 L.Ed.2d 221. 

Tex.—Ex parte Jasper, Cr., 538 S.W 2d 782. 

65. U.S.—Marsh v. Mazurkiewicz, 396 F.Supp. 28, 
affd., C.A., 547 F.2d 1162. 

66. US.—Scnvens v. Henderson, C.A.La., 525 F2d 
1263, reh. den. 528 F.2d 928, cert. den. 97 S.Ct 
311, 429 U.S. 919, 50 L.Ed.2d 285—Parker v. 
Lockhart, C.A.Ark., 531 F.2d 927. 

Pickett V. State of Okl., D.C.Okl., 404 F Supp 
1157. 

La—State v. Baudoin, 334 So.2d 186. 

Wash-State v. Haer, 578 P2d 1339, 20 Wash App., 
306. 

Nolo contendere 

W.Va-Gibson v McKenzie. 259 S.E2d 616, 163 
W.Va. 615. 

67. US—U.S. ex rel Suggs v UVallee, D.CN.Y., 
430 F.Supp 877, affd , CA. 570 F.2d 1092, cert 
den 99 S.Ct 290, 439 U.S 915, 58 L.Ed2d 263. 
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73. U.S.—Gamer v. State of Okl, D C.Okl, 430 
F.Supp. 692, affd., CA.. S6u F2d 1351, cert. den. 
98 S.Ct. 1438, 435 U.S. 908, 55 L.Ed.2d 499, app. 
after remand CA.. 671 F.2d 377. 

74. U.S.—U S. ex rel. Foye v. Sute of N.J., C.A.N J., 
547 F.2d 217. 

75. U.S—U.S. ex rel. Burbank v. Warden, Illinois 
State Penitentiary. C.A.I11., 535 F.2d 361, cert, 
den. 97 S.Q. 750, 429 U.S. 1043, 50 LEd.2d 758, 
reh. den. 97 S.Q. 1187, 430 U.S. 911, 51 L.Ed.2d 
389. 

Young V. Warden, Maryland Penitentiary, D.C 
Mo.. 383 F.Supp. 986, affd. C.A., 532 F.2d 753, 
cert. den. 96 S.Ct. 2185, 423 U.S. 980, 48 LEd.2d 
803. 

76. U.S.—Hall V. Wolff, CA.Neb., 539 F.2d 1146. 
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78. U.S.—Lokoa v. Capps, CA.Ala.. 528 F.2d 576, 
app. after remand 569 F.2d 1362, app. after re¬ 
mand 625 F.2d 1258, reh. den. 631 F.2d 732-U.S 
ex rel. Lewis v. Henderson, 520 F.2d 896, oert. 
den. 96 5.0. 429^ 423 U.S. 998, 46 L.Ed.2d 373. 

US. ex rel. Galloway v. Fogg, D.CN.Y., 403 
RSupp. 248—OoUins v. Fogg, D.CN.Y., 423 
F.Supp. 1339, affd., C.A., 559 F.2d 1202, oert. den. 
98 S.a. 210, 434 U.S. 869, 34 L.Ed.2d 147. 

81. U.S.—Johnson v. Havener, CA.Ohio, 534 F 2d 
1232, cert. den. 97 S.Q. 243, 429 U.S. 889, 30 
LEd.2d 171. 

§ 204. -Particular Persons or 

Proceedings 
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84w Conn.—Barrila v. Blake, 461 A.2d 1373, 190 
Goon. 631. 

Miss.—Crumpton v. Owen, 376 So.2d 641. 

Tenn.—State ex rel. Price v. Evatt, Cr.App., 688 S.W.2d 
97. 

85. N.Y.-Peo|de ex rel. Pray v. Allen, 403 N.Y.S.2d 
822, 63 A.D.2d 1036, app. den. 380 N.E2d 333, 
45 N.Y.2d 774, 408 N.Y.S.2d 309. 

89. Ga.-Ward v. Jarvis, 242 S.E2d 134, 240 Oa. 
668 . 

90. US.—Girard v. Goins. C.A.Mo., 575 F.2d 160, 
on remand, D.C., 457 RSupp. 369. 

91. N.H.—Reeves v. Cox, 383 A.2d 847, 118 N.H. 
271. 


95. U.S—Peroff v Hylton. CAVa., 542 F.2d 1247, 
cert den. 97 S.Ct. 787, 429 US 1062, 50 L.Ed.2d 
778, reh. den. 97 S.Ct 1163, 429 U.S. 1124, 51 
L Ed.2d 575 

Ind—Masden v. State, 333 N.E 2d 398, 263 Ind 428. 
97. Conn—Duul v. Rice, Super., 376 A 2d 1119, 34 
Conn Sup 78 

III—People ex rel Martin v. Elrod, 344 N.E.2d 714, 36 
Ill.App 3d 952, cert. den. 97 S.Ct. 1599, 430 U.S. 
953, 31 LEd2d 804. 

Miss—Crumpton v. Owen, 376 So.2d 641. 

N.Y.—People ex rel Hervey v. Oslwyn, 379 NY.S.2d 
68, 51 A.D.2d 319. 

99. Tex.—^Ex parte Andrews, Qv.App., 566 S.W.2d 

668 . 
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2. Ind.-Masden v. State, 355 N.E2d 398, 265 Ind. 
428. 

4. U.S.-^irad v. Ferrandina, D.CN.Y., 362 F.Supp. 
1057, revd. on other grounds, C.A., 486 F.2d 442, 
on remand D C., 377 F.Supp. 34, on remand 401 
RSupp. 1215, affd., CA, 336 F.2d 478, cert. den. 
97 S.Ct. 97,429 U.S. 833, SO L.Ed.2d 98 reh. den. 
97 S.Ct. 311, 429 US. 988, SO L.Ed2d 600. 
6. Idaho-Walton v. State. 566 P.2d 763, 98 Idaho 
442. 

Ill-People V. House, 378 N.E2d 331, 18 IIlDec 867, 
61 ni.App.3d 668. 

N.Y.—People ex rel. Bemheim on Behalf of Fuller v. 
Warden of House of Detention for Men, 408 N.Y. 
S.2d 285, 95 Misc.ld 577. 

Tex.—Ex parte Bresco, CrApp., 573 S.W.2d 240. 
Intending crime to be conunitted in state mak¬ 
ing demand 

N.Y.—People ex rri. Reich v. Police Com’r of Gty of 
New York, 478 N.Y.S.2d 549. 124 Muc.2d 913. 

11. U.S.—Le Thi Sang v. Levi, D.CCal., 426 RSupp. 
971. 

Colo.—Nelson v. Schweitzer, 542 P.2d 382, 189 Colo. 
511. 

Ga.—Motes v. Stanton. 239 SE2d 26, 239 Ga. 842. 

12. Ind.—Hyatte v. Lopez, 366 N.E.2d 676, 174 Ind 
App. 149. 

Tex.—McCarty v. Walker. Gv.App.. 538 S.W.2d 861. 
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13. N.M.—Matter of Doe’s Adoption App., 555 P.2d 
906, 89 N.M. 606, cert. den. 558 P.2d 619, 90 
N.M. 7, and 358 P.2d 620, 90 N.M. 8. 

Tex.—In Interest of Stuart, Civ.Api>., 544 S.W.2d 821, 
err. ref. no rev. err. 

14. NY—Rayaor v. Gabbey, 393 N.Y.S.2d 290, 57 
A.D.2d 437. 

15. Ga.—Gambrell v. Gambrell, 259 S.E2d 439, 244 
Ga. 178. 

Or.—Sparks v. Phelps, 540 P.2d 397, 22 Or.App 570. 
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24. Conn.—Kearney v. State, 386 A 2d 223, 174 
Conn. 244. 

27. Ill—Mitchell v Henderson. 382 N.E2d 650, 22 
III Dec. 330, 65 niApp.3d 363. 

Pa—Com. ex rel. Ennel v. Ermel, 393 A.2d 796, 259 
Pa.Super. 219. 

30. U.S.—Suzuki v. Quisenberry, D.C.Hawal^ 411 
F.Supp. 1113. 

Cal —O'Bnen v. Supenor Court, San Bernardino Coun¬ 
ty, 132 Cal.Rptr. 13, 61 CA.3d 62 

N.Y.-Malter of Jack T., 413 N.Y.S.2d 957, 98 Miic.2d 

16. 

Standard 

U.S.—Allen v. Radack, D.C.S.D., 426 F.Supp. 1052. 
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37. Ob.— Bell v. State, 259 S.E2d 465, 244 Ga. 211. 

39. Ga.—Bell v. State, 259 S.E2d 463, 244 Ga. 211. 

41. Ala.—Knight v. State, App., 460 So.2d 876. 

47. U.S.—Brooks v. Rose, 520 F.2d 773: 

U.S. ex rel. Tnntino v. Hatrack, D C.N.J., 408 
RSupp. 476, affd., C.A., 563 R2d 86, cert den. 98 
S.Ct 1499, 435 U.S. 928, 35 LEd.2d 524—Black- 
well V. Wolff, D.C.Neb.. 403 RSupp. 759, affd., 
C.A., 526 F.2d 1142. 
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50. US.—Wells V. Commander of 3idBattaUon, 24th 
Marines, FMF, USM CR, Naval and Marine 
Corps Reserve Center, Lambert Fidd, St. Louis, 
Mo., D.C.MO., 441 RSupp. 336. 

60. U.S.—US. ex rel. Roman v. Schlesinger, D.C 
N.Y.. 404 F.Snpp. 77. 

D.C—Hayes v. Secretary Of Defenspi C.A., SIS F.2d 
668, 169 U.S.App.D.C 209. 

(S2, U.S.—Borkenhagen v. Laird, D.CMass., 392 
RSupp. 637. 
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66. U.S.-Calley v. Callaway. CA.Ga.. 519 F.2d 184, 
oert. den. 96 S.Q. 1503, 425 US. 911, 47 LEd2d 
760. 

69. U.S.—U.S. ex rd. DUler v. Greco, D.CN.Y., 426 
RSupp. 375. 

70. U.S.—US. ex reL Rainwater v. Moms, D.C.I11., 
411 RSupp. 1252. 

77. Tex.—Ex parte Butler. Gv.App., 323 S.W.2d 309. 
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79. Ala.—Sewell v. Butler, GvApp., 375 Sa2d 800. 

Tex.—Ex parte Loftin, Gv.App., 522 S.W.2d 591. 

80. Ala.—Carter v. Carter Cr., 323 So.2d 392, 56 
AlaApp. 507. cert den. 323 So.2d 394, 295 Ala. 
397. 

Tex.—^Ex parte Browne, 543 S.W.2d 82. 
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Failure to pay child support 

Ala—Collins v Collins, Civ.App., 341 So 2d 947 
Tex.—Ex pane Lindsey. Civ App , 561 S W 2d 572 

83. Ala.—Hayes v Hayes, Qv. 339 So.2d S4. 

Tex.—Ex parte Minks, Civ App., 563 S.W 2d 317 


69. US—Williams v. Maggio, CA.La, 730 F.2d 
1048 

Fla—Tunano v Butierworth, App 4 Dist., 416 So.2d 
1261 
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§ 206. Depositions and Affidavits 

page 161 

Under the rules governing the proce¬ 
dure with respect to habeas corpus by 
a state prisoner in the federal courts, a 
party may be entitled to discovery 
available under the Federal Rules of 
Civil Procedure, to the extent that the 
judge in the exercise of his discretion 
and for good cause shown grants leave 
to do so.’®’ 

19.5. Rules governing cases under 28 USC.A. 
$ 2254, Rule 6 

25. US —Campbell v State of Minn., C A Minn., 487 
F.2d 1, app after remand 553 F 2d 40 

§ 207. General Considerations 

page 163 

44. U.S —^Panko v McCauley, D C.Wis., 473 F.Supp 
325. 

Tex.—Ex parte Williams, App. 4 Dut, 630 S.W.2d 803, 
review ref 

46. US—McKenzie v. Wainwright, CA.Fla., 632 
F2d 649 

47. Discretion not abused 

U.S—U.S. ex rel Bibbs v. Twomey. C.AIll., 538 F2d 
ISl, cetU den. 97 S.Q. 1126, 429 US. 1102, 51 
L£d.2d SSI 

48. U.S—Ungkdt v. State of Old., DCOkl. 414 
F.Supp. 870 

Ind.—^Young v. Duckworth, 394 N.E.2d 123, 271 Ind. 
554. oert. den 100 S.Ct. 1084, 445 US. 906, 63 
LEd2d 323. 

49. U S —Lindner v. Wyrick, C.A Mo., 644 F.2d 724, 
cert den 102 S.Ct 345, 454 U.S. 872, 70 L.Ed.2d 
178. 

Cal.—In re Pratt, 170 Cal.Rptr. 80. 112 CA.3d 795 
N.Y.—People ex rel. Mesias v. Gray, 435 N.Y.S 2d 327, 
79 A.D.2d 1014. 

50. U.S.—Mikulovsky v Schubert. D.CWis, 416 
F.Supp 55 

Tex.—Ex parte Vance, CrApp., 608 SW.2d 681. 

Discretion abused 

Wash.—Matter of Becker's Welfare, 553 P.2d 1339, 87 
Wash.2d 470. 

51. U.S—Montes v Jenkins. C A.Ind.. 581 F.2d 609. 
app. after remand 626 F.2d 584 

Consideration of referee’s opinion 

Cal.—In re Wright, 144 Cal.Rptr. 535, 78 C.A.3d 788. 

52. U.S—Briggs V Raines, C.A.Ariz., 652 F.2d 862— 
Weir V. Fletcher. CA.Ky.. 680 F.2d 437 
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63. U.S.—Baldwin v. Blackbuzn, D.CLa., 524 
F.Supp. 332, afTd. 653 F.2d 942, oert. den. 102 

S.Ct 2021, 456 US. 950. 72 LEd.2d 475, leh. 
den. 102 S.Ct 2918, 457 US. 1112, 73 L.Ed.2d 
1323. 

De ttoyo review 

U.S.-Washmgton v. Estelle. CA.Tex., 648 F.2d 276, 
cert. den. 102 S.Q. 402. 454 US. 899. 70 L.Ed.2d 
216. 

R.I.—Baker v. Uurie, 375 A.2d 405, 118 R.I. 539. 

68. Hearing proper 

Oa.—Ross V. Hopper. 240 S.EJd 8S0, 240 Oa. 369. 
cert. den. 98 S.Ct 189a 435 US 1018, 36 L.Ed2d 
397, reh. den. 98 S.CL 3085. 436 US. 964, 57 
LEd.2d 1131. 


70. Ga —Ross v Hopper, 240 S E2d 850, 240 Ga. 
369, cert den 98 SCt 1890. 43S US 1018. 56 
LEd.2d 397, reh. den. 98 S.Q 3085, 436 US 
964, 57 L.Ed2d 1131 

N.H.-Roy V Pemn. 441 A.2d 1151, 122 N.H 88. 

§ 208. Issues, Claims, or Errors 
Justifying Grant or Denial 
of Hearing 

71. US—Scott V. Estelle, CA.Tex, 567 F.2d 632— 
Bnguglio v U S.. C A.N.J, 675 F.2d 81. 

N Y.—People ex rel Straca v Warden, New York City 
House of Detention for Men, 424 N.Y.S.2d 704, 72 
A.D 2d 393. 

Unkept plea bargain 

US—Blackledge v Allison, N.C, 97 SQ 1621, 431 
U.S. 63. 52 LEd2d 136. 

Salkay v. Wainwright, C.A.Fla., 552 F.2d 151. 

72. U.S —Abduc V. Lane, D CTenn., 468 RSnpp. 33, 
affd, C.A.. 588 F.2d 1178. 

Cal —In re Roger S. 141 Cal.Rptr. 298, 569 P 2d 1286, 
19 C.3d 921. 

Cruel and unusual treatment 

(2) Other instances. 

Ga-Biyant v. Wigley, 269 SR2d 418, 246 Ga. 155, 
app. after remand 277 S.E2d 246. 247 Gn. 487. 

73. U.S—Thacker v. Bordenkircher, C.A.Ky., 557 
F.2d 98, app after remand 590 F 2d 640, cert. den. 
99 S Ct. 2827, two cases, 442 U.S. 912, 61 L.Ed.2d 
278. 

Minn.—Morse v. State, 314 N.W.2d 855 

75. US.—U.S V Disston, C.A.I11., 582 F.2d 1108, 
app. after remand, CA, 612 F.2d 1035. 

Ind.—Masden v State, 355 N.E2d 398, 265 Ind. 428. 

Miss—Bumphis v. States 405 Sa2d 116. 

Pa.—Com. ex rel Piggihs v. Kifer, 427 A.2d 185, 285 
Pa.Super. 206. 

Tex.—Rankin v. Gray, Civ.App., 584 S.W.2d 539, app 
dism. Sup., 594 S W.2d 409. 

Denial improper 

Fla.—Aldridge v. State, App. 3 Dist., 407 So 2d 280 
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76. U.S.—Thomas v. Estelle, C.A.Tex., 582 F.2d 939. 

Ala.—Walden v. Walden, Qv, 355 So.2d 372. 

77. U.S.—Schneider v. Estelle, C.A.Tex.. SS2 F2d 
593 

78. US.—Miller v McCarthy, CA.Cal., 607 F 2d 
854—Clay v. Director, Juvenile Division, Dept, of 
Corrections, C.A.1U, 631 F.2d 516, on remand, 
DC, 510 F.Supp 566, on leznand 564 F.2d 206, 
reconsideration den., D.C, 570 F.Supp. 1322, 
revd. 749 F.2d 427, cert den. 105 S.Ct. 2344— 
Sneed v. Smith. CA.N.C.. 670 F.2d 1348. 

Tex—Ex parte Crosley, Cr., 548 S.W.2d 409. 

Waiver of right to counsel 

(3) Separate counsel 

U.S. ex reL Tonaldi v. Elrod. D.CIU., 537 F.Supp. 
1229 

79. U.S.—Blackledge v. Allison. N.C, 97 S-O. 1621. 
431 U.S. 63, 52 L.Ed.2d 136. 

La.—State v. Warren. 402 So.2d 662. 

80. U.S.—Beach v. Blackburn, CA.La., 631 F.2d 
1168. 

81. US.—Woodcodc v. McCauley, CA-Wis., 563 
F.2d 806. 
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84. U.S.—Edmonds v. Lewis. CA.N.C.. 546 F.2d 
566, cert den. 97 S.a. 2682. 431 U.S. 958, 53 
L.Ed.2d 275. 

Ind.—Holland v. Haigar, 409 N.E2d 604.274 Ind. 156. 
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Iowa—McEIhaney v. Auger. 238 N.W.2d 797. 

Minn.—Stevenson v Young, 314 N.W.2d 821. 

Tex—Houston Chronicle Pub. Co. v. McMaater, Cr. 

App., 598 S.W.2d 864. 

Utah—Bennett v. Smith, 547 P.2d 696. 

Denial of continuance 

Ga.—McCorquodale v. Stynchcombe, 236 SJE.2d 486, 
239 Ga. 138, cert. den. 98 S.Q. 534, 434 US. 975, 
54 L.Ed.2d 467, reh. den. 98 S.a. 784, 434 US. 
1041, 54 L.Ed.2d 792. 

85. U.S.—Spinkellink v. Wainwright. CA.Fla.. 578 
F.2d 582, cert. den. 99 S.CL 1548, 440 US. 976, 
59 L.Ed.2d 796, reh. den. 99 S.a. 2064, 441 US. 
937, 60 L.Ed 2d 667. 

Minn.—State ex rel. Crosby v. Wood, 265 N.W.2d 638. 

86. US.—Pruitt v. Hutto, CA.Ark. 574 F.2d 956, 
oert. den. 99 S.Ct. 201, 439 US. 87a 58 LEd.2d 
182. 

US. v. Olivera, D.C.Puerto Rico, 535 F.Supp. 
1058. 

Miss.—^Bumphis v. State, 405 So 2d 116 

87. U.S.—^Netdes v. Wainwright, CA.Fla., 677 F.2d 
410. 

Rucker v. Lane, D.C.Tenn., 452 F.Supp. 245. 
Cal.—In re Wessley W., 181 CaLRptr. 401, 125 CA.3d 
240. 

Or.—Scott v. Cupp. 637 P.2d 173, 55 Or.App. 23. 

88. U.S.-Jones v. Morns. CA.I11.. 590 F.2d 684, 
cert. den. 99 S.Ct 1513, 440 U S. 965, 59 LEd.2d 
780. 

Test 

Minn.—State ex rel. Crosby v. Wood, 265 N.W.2d 638. 

89. U.S.—Anaya v. Romero, CA.N.M.. 627 F.2d 
226, cert. den. 101 S.Ct. 1380, 450 U.S. 926, 67 
L.Ed.2d 356. 

Minn.—State ex rd. Crosby v. Wood, 265 N.W.2d 638. 
N.C—Hoffman v. Edwards, 269 S.E.2d 311, 48 N.C 
App. 559 
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93. U.S.—Agee v. Wyrick, D.C.Ma, 480 F.Sun>* 24, 
affd., CA., 610 F.2d 498. 

94. Conn—^Negron v. Warden, Hartford Community 
Correctional Center. 429 A.2d 841, 180 Conn. 153. 

95. US.—Toler v. Wyrick, D.CMo^ 430 ESupp. 
545. 

97. US.-Simmoiis v. aemente, CA.N.Y.. 552 F.2d 
65. 

99. US.—U.S. ex rel Rock v. Pinkey, D.CDel., 430 
F.Supp. 176, affd., CA., 582 F.2d 1281 
Aiiz.—Tuzon v. MacDougall. App.. 671 P.2d 923, 137 
Ariz. 482. 

1. U.S.—Phillips V. Wyrick, C.A.Mo.. 538 F.2d 489, 

cert. den. 98 S.Ct. 1283,434 U.S. 1088, 55 L.Ed.2d 
793. 

2. Neb.—Gannon v. Paintt, 256 N.W.2d 867, 199 

Neb. 163. 

3. U S.—Anderson v. Maggio, CALa., 555 F.2d 447. 
Ga.—House v. Stynchcombe^ 236 S.E2d 353, 239 Oa. 

221 cert den. 98 S.Q. 533, 434 US. 975, 54 
L Ed.2d 467, reh. den. 98 S.Ct. 784,434 US. 1041, 
54 LEd.2d 791. 

Tex.—Ex parte Chambers, CrApp., 612 S.W.2d 571 
Utah—Gonzales v. Morris, 610 P.2d 1285. 
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6. U.S.—Walker v. Solem, CAS.D., 648 Fid 1188, 

app. after remand 687 F.2d 1235, cert den. 103 
S.Ct 1789, 460 US. 1091, 76 L.Ed.2d 357. 
Conn.—Nqron v. Warden, Hartford Community Cor* 
recbonal Center. 429 A2d 841. 180 Conn. 153. 
Utah—Martinez v. Smith, 602 Pld 70a 

7. US.—King V. U.S., CA.N.Y., 576 F.2d 431 cert 

den. 99 S.a 155, 439 US. 83a 58 L.Ed.2d 154. 
Utah—Samidey v. Morris, 632 P.2d 837. 

§ 209. Time and Place of Hearing or 
Adlndication of Cause 

8. Okl.—Duncui v. Seay. 553 P.2d 492. 
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15. N.Y.—Rayaor v. Gabbey. 395 N.Y.S.2d 290, 57 
A.D.2d 437. 

17. La.—Satterlee v. Satterlee, App., 402 So.2d 726, 
writ den. Sup., 407 So.2d 733. 
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23. Kan.—-Application of O'Riordan, 643 P.2d 1147, 
7 Kan.App.2d 40. 

Pa.—In re C A. W., 409 A 2d 16. 487 Pa 163 
25. Tex.—Ex parte Taylor. Cr.. 531 S.W.2d 333 

§ 211. Conduct of Hearing 

page 172 

51. U.S.-SpinkeUink v. Wainwright, C.A.Fla., 578 
F.2d 582, cert. den. 99 S.Ct. 1548. 440 U.S 976, 
59 LEd.2d 796, leh. den. 99 S.Ct. 2064, 441 U.S. 
937, 60 L.Ed.2d 667. 

Interrogatories 

U.S.—Booker v. Engk. D.C.Ohio, 535 FSupp. 1300 

page 173 

60. Ky.—Moore v. Dawson, 531 S.W.2d 259. 

§ 212. Receipt and Consideration of 
Evidence 

66. Duty of petitioner to present favorable 
evldenoe 

Mia.—Bumphia v. Sute, 405 So.2d 116. 

page 174 

67. Oa.—Gordon v. Gordon, 227 S.E.2d 53, 237 Oa. 
171. 

71. Tenn.—State ex rel. Lingerfelt v. Gardner, Cr. 
App., 591 S.W.2d 777. 

72. U.S.—Hawkman v. Pamtt, C.A.Nev., 661 F.2d 
1161. 

73. Ga.-nJone8 v. Lee, 262 S.E2d 130, 244 Ga. 837. 
77. lU.—People ex rel. Terry v. Elrod, 379 N.E.2d 

823, 19 IU.Deo. 951, 63 ni.App.3d 74. , 

page 175 

80. Oa.-PhUlipa v. Hopper, 227 S.E2d 1. 237 Oa. 

68 . 

81. Discretion to subpoena 

Oa.-PhUlipt V. Hopper, 227 S.E2d 1, 237 Oa. 68. 

83. Fla.—Turiano v. Butterworth, App. 4 Diet, 416 
So.2d 1261. 

84. UE—Blensld v. LaFoUette, CA.Wis.. 581 F.2d 
126. 

Federal court, reviewing habeas coi^ 
pus petition, is not requir^ sua sponte 
to call up for independent review spe¬ 
cific portions of state court record per¬ 
tinent to petitioner’s claim where peti¬ 
tioner has neither produced them nor 
shown himself unable to do so.^^ 

863. U.S.—Austad v. Riiley, C.A.9(Mont), 761 F.2d 
1348, cert den. 106 S.Ct. 163, 88 L.Ed.2d 135, 
disaj^uDving Harris v. Pulky, 692 F.2d 1189. 

§ 218. Matters or Issues Determined 

page 176 

96. U.S.—Rheuark v. Wade, CA.Tex., 540 F.2d 1282 
-Sutton V. Lash, CA.Ind., 576 F.2d 738. 

Perrioo v. U.S. Dept, of Justioe, D.C.I1L, 426 
RSupp. 1013, affE, CA., 582 F.2d 1286. 
EriiaUStad and muwliaiif^fd olalma 
U.S.—Triplett v. Wyrick, CA.Mo., 549 F.2d 57. 

98. U.S.-Wrighting v. dannon, D.C.Cal., 484 
RSupp. 122. 

Cal.—People v. Green, 164 CaLRptr. 1. 609 P.2d 468, 
27 C3d 1. 
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Custody of children 

(3) Other matters 

Ind —Kissinger v. Shoemaker, App, 425 N E.2d 208. 

2. U.S —U S. ex rel. Wilson v. Warden Cannon, State- 

ville Penitentiary, C A.!!!. 538 F.2d 1272—Anas 
V Rogers. C.A.I1I., 676 F2d 1139. 

N.Y —People ex rel. Stracci v. Warden, New York Qty 
House of Detention for Men. 424 N Y S.2d 704, 72 
AD.2d 393 

3. US—Martin v. Estelle, CA.Tex., 583 F.2d 1373 

4. U.S —U S. ex rel. Wilson v. Warden Cannon, State- 

ville Penitentiary, C A Ill. 538 F 2d 1272. 
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5. U.S.—U.S. ex rd Conroy v. Bombard, D.C.N Y., 

426 F.Supp. 97 

6. Right to fidr trial 

U.S.—Myers v. Rhay, C.A.Waah.. 577 F 2d 504, cert 
den. 99 S.Q. 459, 439 U S. 968, 58 L.Ed.2d 427. 

7. U.S.—Martineau v. Perrin, CA.N.H.. 601 F2d 

1201. 

Mitchell V Zimmerman, D.C.Pa., 582 F.Supp 
186. 

Cal.—In re Grant, 132 CalRptr 430, 553 P.2d 590, 18 
C.3d 1. 

Order of inquiry 

(3) Other matters. 

Ga.—McDufne v. Jones, 283 S.E2d 601, 248 Ga. 544. 

8. U.S.—U.S. ex rel. Cosey v. Wolff, CA.I11, 682 

F.2d 691, on remand D.C.. 562 F.Supp. 140 
10. U.S.-Hall V. McKenzie, CA.W.Va., 537 R2d 
1232. 

15. U.S.—Williams v. Brewer, D.C.Iowa, 375 F.Supp. 
170, affd. C.A.. 509 F.2d 227, affd. 97 SCt. 1232, 
430 U.S. 387, 51 L.Ed.2d 424, reh. den. 97 S.Ct 
2200, 431 U.S. 925, 53 L.Ed2d 240, on remand 
285 N.W.2d 248, cert. den. 100 S.Ct. 1859, 446 
U.S. 921, 64 LEd.2d 277. 

16. La.— Deville v. UOrange, App.. 379 Sa2d 37. 
affirmed. Sup., 388 So.2d 696, opinion dissented 
400 So.2d 898. 

W.Va.—Losh V. McKenzie, 277 S.E2d 606. 

§ 214. Findings of Facts and Con¬ 
clusions of Law 

17. U.S.—Curry v. Garrison, D C N.C., 423 F.Supp. 
109. 

Idaho-nJaoobsen v. State, 577 P.2d 24, 99 Idaho 45. 
N.Y.—Thompson v. Unczur, 390 N.Y.S.2d 292, 55 
A.D.2d 818. 
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27. U.S.-Inge v. Slayton. D.CVa., 453 RSupp. 3Sa 
dism., CA.. 603 F.2d 218. 

28. U5.—Thompaon v. Scurr. CA.Iowa, 668 F.2d 
999, cert den. 103 S.Ct 189, 459 U.S. 883, 74 
L.Ed.2d 153. 

Tex.—Forbes v. Wettman. 598 S.W.2d 231. 

29. Tex.-Ex parte Dickey. Cr.. 543 S.W.2d 99. 

§ 215. In General 

page 179 

33. U.S.—Parker v. Estelle, CA.Tex. 558 F.2d 312 
36. U.S.—Fowler v. Jago, CA.Ohio, 683 F.2d 983, 
cert. den. 103 S.a. 1798, 460 U.S. 1098, 76 
L.Ed.2d 363. 

U.S.—Whiteside v. Bordenkircher, D.C.Ky., 435 
F.Supp 68. 

Under the rules governing the proce¬ 
dure with respect to habeas corpus by 
a state prisoner in the federal courts, if 
an evidentiary hearing is required, 
counsel must be appointed if the peti¬ 
tioner qualifies for such appointment, 
and the hearing must be conducted 
promptly.^’’ 


36.5. Rules governing cases under 28 U S C A. 

§ 2254, Rule 8(c) 

39, U S.—Whitehead v. Wainwnght, CA.Fla.. 609 
F.2d 223. 

40, U.S.—Silverton v. Department of Treasury of U.S 
of America, CACal, 644 F2d 1341, cert. den. 
102 S.Ct 393, 454 U.S 895, 70 L.Ed.2d 210 

page 180 

41, Voluntariness of confession 

U.S.-nJohnson v. State of Md., D.C Md. 425 F.Supp 

538 

43. Death of district judge 

US.—Young V. Mabry, D.C.Ark., 471 FSupp. 553, 
affd., CA., 596 F2d 339, cert. den. 100 S.Ct. 107, 
444 U.S. 853, 62 L Ed.2d 69. 

44. U.S —McCusker v Cupp. C.A Or, 506 F.2d 459, 
app. after remand 541 P 2d 850. 

48. Application of rules 

U.S.—Cagle V. Davis, D.C.Tenn , 520 F Supp. 297, affd. 
CA.. 663 F2d 1070. 

49. U.S.—U.S. ex rel. Bibbs v Twomey, C.A.I11.. S38 
F2d ISl, cert. den. 97 SCt. 1126, 429 U.S. 1102, 
51 LEd.2d 551 

§ 216. Considerations Affecting 
Right to Evidentiary or 
Plenary Hearing 

53. U.S.—Llewellyn v. Stynchcombe, CA.Ga., 609 
F.2d 194, reh. den. 613 F.2d 314. 

Hindman v. Wyrick, D.CMo.. 531 F.Supp. 1103, 
affd. C.A., 702 F.2d 148. 

Burden of persuaaion 

U.S.-Diekson v. Wainwright, C.A.FU.. 683 F.2d 348. 
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54. U.S.—U.S. ex rel Barksdale v. Blackburn, CA. 
La., 610 F.2d 253, on reh. 639 F.2d 1115, cert, 
den. 102 S.Ct. 603, 454 U.S. 1056, 70 LEd.2d 593. 

Unsupported claims concerning sanity and com- 
p^ency of petitioner 

U.S.^ickson V. Estelle, C.A.Tex., 548 F.2d 617, reh. 
den. 551 F.2d 863. 

Under the rules governing the proce¬ 
dure with respect to habeas corpus by 
a state prisoner in the federal courts, if 
the petition is not dismissed, the judge, 
after the answer, transcript and record 
of the state court proceedings are 
filed, must determine whether an evi¬ 
dentiary hearing is required.*^’ 

54.5. Rules governing cases under 28 U.S.C.A 
§ 2254, Rule 8(a). 

55. U.S.—Bromley v. Crisp, CA.Okl., 561 R2d 1351, 
cert den. 98 S.Ct. 1458, 435 U.S. 908,55 L.Ed.2d 
499, ai^. after remand, C.A., 671 F.2d 377. 

57. U.S.—Maddux v. Rose, D.C.Tenn., 483 F.Supp. 
661, affd., CA. 627 R2d 1091. 

Under the rules governing the proce¬ 
dure with respect to habeas corpus by 
a state prisoner in the federal courts, if 
the petition is not dismissed summari¬ 
ly, the judge may direct that the record 
be expanded by the parties by the in¬ 
clusion of additional materials relevant 
to the determination of the merits of 
the petition 

60.5. Rules governing eases under 28 U.S.CA. 
§ 2254, Rule 7. 
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61. U.S.—Blankenship v. Estelle, CA.Tex., 545 F.2d 
510, app. after remand 592 F.2d 270, cert. den. 
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100 S.Ct. 115. 444 U S. 856. 62 L Ed 2d 75—Little 
Light V. Crist, C A.Mont., 649 F 2d 682 
Pro se petitioner 

U.S.—Allison V. Blackledge, C.A.NC, 533 F.2d 894, 
afTd 97 SO. 1621, 431 US. 63, 52 LEd.2d 136 

62. U.S.—Greco v Workman, D.C.Mass, 481 
F-Supp. 481. 

63. U.S.—Bloodworth V. Hopper, CA.Ga, 539 F2d 
1382. 

65. D.C —Warren v U.S Parole Commission, C A., 
659 F.2d 183, 212 U.SAppDC 137, cert den 
102 SO. 1454, 455 US. 950, 71 L.Ed.2d 665. 

66. U.S.—U.S. ex rel. SuUivan v Cuyler. D C Pa, 530 
F.Supp. 1353. 

Ala.—^Fielding v. State, Cr App., 409 So 2d 964 
Denial of fundamental constitutional rights 
(1) U.S —Hills V. Henderson. CA U.. 529 F2d 397, 
cert. den. 97 S.Ct 139, 429 U.S 85a 50 LEd.2d 
124—Baldwin v. Blackburn, C.AU., 653 F.2d 942. 
cert, den 102 S Ct 2021, 456 U S 950, 72 L Ed 2d 475, 
leh. den. 102 SCt. 2918, 457 US. 1112, 73 L Ed 2d 
1323. 
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67. D.C—U.S V. Masthere, C A., 539 F2d 721, 176 
U.S App.D C 242. 

Competency 

U.S—Pnce V. Wainwnght. CA. 11 (Fla), 759 F2d 
1549. 

Plea bargaining involved 
U.S.—Edwards v. Garrison. C.A.Md.. 529 F2d 1374, 
cert, den 96 S Q. 1421, 424 U.S. 950, 47 L Ed 2d 
355—Bass v US.. CAN.C. 529 F.2d 1374, app. 
after remand 545 F.2d 1387. 

68. U.S.—U.S ex rel Lewis v Henderson, 520 F2d 
896, cert. den. 96 SO 429. 423 U.S. 998, 46 
L.Ed.2d 373. 

70. U.S.—US. ex rel. Hudson v. Onnon, C.A.III., 
529 F.2d 890 

Hearing properly denied 

U.8.—U.S. ex rel. Placek v. State of Ill., CA.Ill, 546 
F.2d 1298. 

71. U.S.—Cain v. Smith, C.AKy.. 686 F.2d 374. 

72. U.S.—Ray v. Rose, C A Tenn, 491 F.2d 285, cert 
den. 94 S.Q. 26Sa 417 U.S. 936, 41 L.Ed.2d 240, 
on remand D.C, 392 F.Supp. 601, affd. 535 F.2d 
966, cert. den. 97 S.Ct. 648. 429 U.S. 1026, 50 
L.Ed.2d629 

U.S. ex Id. Huertes v. UValiee, D.C.N.Y.. 422 
F.Supp. 91. 

Hearing denied where no pr^dice 

U.S.—Shuman v. WolfT, D.CNev, 543 FSupp. 104. 

73. U.S.—Guke v. Fortenberry, C.A.La.. 661 F.2d 
496, app. after remand 722 F.2d 276, leh den. 726 
F.2d 751 

75. Wash.— Petition of Haynes, 628 P.2d 809, 95 
Wa8h.2d 648. 

77. U.S.—Davis v. State of Alabama, C.A.Ala, 545 
F.2d46a 

79. U.S.—Bloodworth v. Hopper, C.A.Oa., 539 F.2d 
1381 
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81. U.S.—Braxton v. Estelle, C.A.Tex., 641 F.2d 392 

82. U.S.-Sterling v. Wynck, D.CMo., 419 FSupp 
80. 

83. U.S.-Veas v. LaVallee, D.C.N.Y., 420 F.Supp. 
964. 

84. U.S.—Logsden v. Rose, D.C.Tena., 401 F.Supp. 

82a 

86. U.S.—Drake v. Wyrick, D.C.Mo., 415 F.Supp. 
814. 

87. U.S.—Minniefldd v. State of Ala., C.A.Ala., 542 
F.2d 947. 

88. U.S.-Johiison v. Holley, C.A.lnd.. 528 F.2d 116. 
99. U.S.—Bruce v. Duckworth. CA.Ind.. 659 F.2d 

776. cert. den. 102 8.0. 146A 455 U.S. 955, 71 
LEd.2d 673. 


§ 217. — Exhaustion of State 
Remedies 

page 185 

90. U S.—Domaingue v Butterworth, C A Mass, 641 
F2d 8 

95. U.S —U S ex rel Dean v. Wynck, D.C.Mo, 426 
FSupp. 1195, affd. CA.. 563 F2d 1293, cert 
den. 99 S.Ct 286, 439 US. 913, 58 L.Ed2d 
260—Panida v. Castaneda. 384 F Supp 79, revd. 
on other grounds, C.A, 524 F2d 481, reh. den 
526 F.2d 1407, affd 97 S Ci 1272, 430 U S 482, 
51 L.Ed2d 498 

96. US—Gurnen v Gunn, DC.Cal, 404 FSupp 
21 

§ 218. -Adequacy of State Court 

Proceedings 

page 186 

7. U.S—Toler v Wynck. CAMo., 563 F.2d 372, 
cert. den. 98 S.Ct 1455. 435 U.S. 907. 55 L Ed.2d 
498. 

page 187 

9. U S.—^Talavera v Wainwnght, C.A.Fla., 547 F.2d 
1238. 

Statute does not completely supersede Town¬ 
send decision 

U S.—Rock V. Zimmerman, DC.Pa., 543 FSupp. 179. 

12. U.S—Martin v Estelle. C.A Tex., 546 F.2d 177, 
cert. den. 97 S.O. 2935. 431 U S 971, 53 L.Ed 2d 
1069, app. after remand, CA., 583 F.2d 1373— 
Pierce v Cardwell, C.AAnz., 572 F.2d 1339. 

Ineffective assistance of counsel claim 

G&—Zant V. Dick, 294 S.E.2d 508. 249 Ga 799. 

13. U S —Smith V. Housewnght, C.A.Ark, 667 F.2d 
689, cert, den 102 S.Ct 2245, 456 U.S. 978, 72 
L Ed.2d 853. 

Denial of relief Improper 

US.—Brown v. Jones, C.A.Tex., 489 F.2d 1040, on 
remand, D.C., 407 F Supp. 686 

page 188 

14. U.S.—Godbold v. Wilson, D CColo ,518 FSupp 
1265. 

15. U S.—Austin v Swenson, 522 F2d 168, app. after 
remand 535 F 2d 443 

18. U.S.—McShane v Estelle, CATex., 683 F2d 
867. 

Rock V. Zimmerman, D.C.Pa., 543 FSupp 179. 

19. U.S.—Pierre v. Cardwell. C.A.Anz.. 572 F.2d 
1339. 

23. U.S.—Durham v. Wynck, C.A.Mo., 545 F2d 41. 

§ 219. -Sufficiency and Conclu¬ 

siveness of State Record 
and Findings 

page 190 

31. U.S.-Cameron v. Fastoff, CA.N.Y.. 543 F.2d 
971—Dickson v Wainwright, C.A Fla., 683 F.2d 
348 

Cal.—In re Coronado, 151 Cal.Rptr. 433, 87 C.A.3d 
788. 

32. U.S.—Banda v. Estelle, 519 F.2d 1057, cert. den. 
96 S.O 467, 423 U.S. 1024, 46 L.Ed.2d 398. 

Goodwin v. Balkcom, C.A.Oa., 684 F.2d 794, 
cert. den. 103 S.Q. 1798, 460 U.S. 1098, 76 
L.Ed.2d 364. 

33. U.S.-Johnson v. Fogg, C.A.N.Y.. 653 F.2d 75a 
cert. den. 102 S.Ct. 1755,456 U.S. 907,72 L.Ed.2d 
164. 

34. U.S.—Wilkins v. State of Md., D'.C.Md., 402 
FSupp. 76, affd. 538 F2d 327, cert den 97 S.Q 
747, 429 U.S 1044, 50 L.Ed.2d 757—Carver v. 
Wharton. D.C.Oa., 332 FSupp. 512. 


35. U.S—Ross V Heyne, CAInd., 638 F2d 979— 
U.S ex rel. Gorham v Franzen, C.A.II1., 675 F.2d 
932, app. after remand 760 F.2d 786, cert. den. 
106 S Ct. 255, 88 L.Ed 2d 262. 

Denti V Commissioner of Correctional Services 
of State of New York, D C N.Y., 421 F.Supp 557 
N.Y.—People ex rel Battle v. Gray, 435 N.Y.S.2d 328, 
79 A D.2d 1014. 

37. U.S —U S. ex rel. Fisher v. Dnber. CA.N.J., 546 
F2d 18—U.S. ex rel. Jones v. Franzen, C.A.I11., 
676 F.2d 261, app after renuind 766 F.2d 270. 

38. U.S.—Wainwright v. Sykes, Fla. 97 S.Ct. 2497, 
433 US. 72, 53 LEd.2d 594, leh. den. 98 S.Ct. 
241, 434 U.S. 880, 54 L Ed.2d 163. 

Cherry v. Estelle, CATex, 507 F.2d 242, on 
remand, D.C., 424 FSupp 548. 

Factors considered 

U.S.—Melia v. U.S. C A Conn, 667 F.2d 300. 

page 191 

40. U S.—Fowler v. Jago, C.A.Ohio. 683 F.2d 983, 
cert den. 103 S.Ct. 1798, 460 U.S. 1098, 76 
L Ed.2d 363 

42. U S.—Redford v. Smith, C A.Uuh, 543 F2d 726 
—Pierce v. Cardwell. C.A.Anz., 572 F2d 1339— 
Fowler v. Jago, C.A.Ohio, 683 F.2d 983, cert den. 
103 S.Ct 1798, 460 U.S. 1098. 76 L.Ed.2d 363. 

U.S. ex rel Ortiz v. Sielaff, D.C.I11., 404 F.Supp. 
268, affd. 542 F2d 377. 

43. US.—U.S. ex rel. Pella v. Reid, C.A.N.Y., 527 
F.2d 380—U.S ex rel. Heral v. Franzen, C.A.I11.. 
667 F2d 633. 

44. US —Sullivan v. State of Ala., C A.Ala., 666 F.2d 
478—Goodwin v. Balkcom, CAOa., 684 F.2d 
794, cert, den 103 SO. 1798. 460 U.S. 1098, 76 
L.Ed.2d 364. 

Hamson v. Benton, D.C.Okl., 430 FSupp. 717 
Examination of transcript preferable 
U.S.—Hill V. Wynck, CA.Mo., 570 F.2d 748, cert. den. 
98 S.Q. 2272, 436 US. 921, 56 L.Ed.2d 764. 

Federal court hearing proper 
U.S.—Fowler v. Jago, C.A.Ohio, 683 F.2d 983, cert, 
den 103 S.Ct. 1798, 460 U.S. 1098, 76 L.Ed.2d 
363. 

45. U.S.—U.S. ex rel. Cooper v Warden, Illinois Sttte 
Penitentiary, Pontiac Branch, CAIU., 566 F.2d 
28—Fntz V Spalding. C.A.Wash., 682 F.2d 782. 

Anderson v State of S.C, D.CS.C., 542 F.Supp. 
725, affd C.A., 709 F.2d 887—Simmons v. Dal- 
sheim, D.CN.Y, 543 FSupp. 729. affd., CA, 702 
F2d 423. 

Findings by highest court of state 
U.S.—Jacks V Duckworth, D.C.Ind., 486 F.Supp. 1366. 
Deference depends on focts of case 
U.S.—^Fowler v. Jago, CA.Ohio, 683 F.2d 983, cert, 
den. 103 S.Ct. 1798, 460 U.S. 1098, 76 L.Ed.2d 
363. 

Reacted claim on merits 
U.S.—Fowler v. Jago, C.A.Ohio. 683 F.2d 983. oerL 
den. 103 S.a. 1798, 460 U.S. 1098, 76 LEd.2d 
363. 
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46. Findings erroneous 

U.S.—Griffin v. Winani, C.A.N.M.. 684 F.2d 686. 

47. U.S.—U.S. ex rel. Bonner v. Wyrick, D.CMo., 
426 F Supp. 1205, affd., C.A., 563 F.2d 1293, cert, 
den. 99 S.O. 286, 439 U.S. 913, 58 L.Ed.2d 260. 

If a federal court determines that 
the presumption of correctness accord¬ 
ed to findings of state courts does not 
apply, the federal court must provide a 
written explanation of the reasons for 
concluding that one or more statutory 
factors listed in the statute governing 
federal court remedies for state custo¬ 
dy existed.*” 
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47^. U.S.—Hunt v. State of Okl., CA.OkL. 683 F.2d 
1303. 

48. U.S^-Sapienia v. Vincent, C.A.N Y.. 534 F.2d 
1007. 

Chamben v. >Vyrick, D.C.Mo, 531 F.Supp. 804. 

49. U.S.—Gaines v. Ricketts, C.A.Oa.. 554 F.2d 1346 
—Davis V. Franzen, CA.111., 671 F.2d 1056. 

50. U.S.—BouchUlon v. Estelle. C.A.Tex., 628 F.2d 
926. 

Interpretation of state law 

U.S.—Hughes V. State of Oklahoma, D.C.Okl., 426 
F.Supp. 36. 

W.Va.—Thomai v. Leverette, 239 S.E.2d 500, 161 
W.Va. 224, Kh. den. 

Issue of competency 

U.s.-Sugg8 V. UVaUee, CA.N.Y.. 570 F.2d 1092, cert, 
den. 99 S.Ct. 29a 439 U.S. 915, 58 LEd.2d 263. 

51. U.S.r—Hayzes v. Israel, D.C.Wis.. 478 F.Supp. 
846. 

CkedflilUty detominatton Mnding 

U.S.-Gny v. Lucas, C.A.Miss.. 685 F.2d 139. 

52. U.S.-Willett V. State of Oa.. C.A.Oa.. 608 F.2d 
538-Lamb v. Estelle, C.A.Tex., 667 F.2d 492, 
reh. den. 671 F.2d 1380. 
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54. U.S.—Fowler v. Jago. C.A.Ohio. 683 F.2d 983. 
cert den. 103 S.O. 1798. 460 U.S. 1098, 76 
LEd.2d 363. 

55. U.S.—Forman v. Smith. D.CN.Y., 482 F.Supp. 
941. 

Flndlngi may be inferred from record 

U.S.—Fowler v. Jago, C.A.Ohio. 683 F.2d 983, cert, 
den. 103 S.a 1798, 460 U.S. 1098, 76 LEd.2d 
363. 

61. U.S.-~Cain v. Smith, CA.Ky., 686 F.2d 374. 

U.S.—U.S. ex rel. Means v. Solem, D.CS.D., 
480 F.Supp. 128, affd., CA.. 646 F.2d 322. 

62. U.S.—Parker v. Parratt, D.C.Neb., 304 F.Supp. 
69a sfld in part. revd. In part on oth. grds., C.A., 
662 F.2d 479, cert den. 103 S.a. 102, 439 U.S. 
846, 74 LEd.2d 91. 

Mo.—M. P. M. V. Williams, App., 611 S.W.2d 274. 

63. U.S.-aiackledge v. Allison, N.C. 97 S.Ct. 1621, 
431 U.S. 63, 32 L.Ed.2d 136. 

Pi«el94 

64b U.&—Williams v. Brewer, CA.Iowa, 509 F.2d 
227, afRL 97 S.Ct 1232, 430 U.S. 387, 51 LEd.2d 
424b Kh. den. 97 S.Ct 220a 431 U.S. 923, 33 
L.Ed.2d 240. on remand 283 N.W.2d 248, cert, 
den. 100 S.Ct 1859,446 U.S. 921. 64 L.Ed.2d 277. 

65. U.S.—Blackledge v. Allison, N.C.. 97 S.Q. 1621, 
431 U.S. 63. 32 L.Ed.2d 136. 

66. Federal right misconcelTed 

U.S.—Williams v. Btewer, CA.lowa, 509 F.2d 227, 
afld. 97 S.Ct 1232, 430 U.S. 387. 31 L.Ed.2d 424, 
lefa. den. 97 S.Q. 220a 431 U.S. 925, S3 LEd.2d 
24a on remand 285 N.W.2d 248, cert den. 100 
S.Ct 1859, 446 U.S. 921, 64 LEd.2d 277. 

Adequate hearing shown 

U.&—Myen v. Rhay, C.A.Wash.. 577 F.2d 504, cert 
den. 99 S.Ct. 459, 439 U.S. 968, 38 L.Ed.2d 427. 

68. U.S.—Wainwright v. Sykes, Fla., 97 S.CL 2497, 
433 U.S. 72, 53 L.Ed.2d 594, reh. den. 98 S.Ct 
241, 434 U.S. 88a S4 L.Ed.2d 163. 

69. U.&-U.S. ex Kl. Rock v. Pinkey. D.Clll.. 430 
F.Supp. 176, affid.. CA.. 582 F.2d 1282. 

Procednre need in imposing death sentence 

U.S.-MOOK V. Balkoom. C.A.Oa.. 716 F.2d 1311, reh. 
den. 722 F.2d 629, cert. den. 104 S.Ct 1456, 465 
U.S. 1084. 79 L.Ed.2d 773. 


§ 220. Findings of Fact and Conclu¬ 
sions of Law by Federal 
Courts 

74. US.—^Martineau v. Perrin, C.AN.H., 601 F2d 
1196 

Lagana v LeFevre, D.CN.Y, 493 F.Supp 6. 

Ga—Crawford v Linahan, 253 S.E.2d 171, 243 Ga. 
161 
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75. U.S.—Young V. Zant, C.A.Ga.. 677 F.2d 792, on 
remand, D.C., 585 F.Supp. 295, revd. 760 F.2d 
1097. 

Walker v. Wilmot C.A.N.Y., 603 F.2d 1038. 

Finding premature 

U.S.—Tully V. Scheu, C.A.N.J., 637 F 2d 917, cert den 
102 S.Ct. 301, 454 U.S. 854, 70 L.Ed.2d 148. 

76. Determination adverse to state court 

U.S.—White V. Estelle, CA.Tex.. 685 F2d 927. 

§ 221. Judgment or Order, and Re¬ 
lief Gehorally 

82. U.S.—Moore v. DeYoung, CA.N.J., 515 F.2d 
437. 

Cal.—In re Anders, 158 CaI.Rptr. 661, 599 P.2d 1364, 
23 C3d 414 

Mich.—Cross v. Department of Corrections. 303 
N.W.2d 218, 103 MichApp. 409. 

Granting new trial improper 

Tex.—Ex parte Williami, Cr.. 561 S.W.2d 1. 

page 196 

83. U.S.-U.S. ex rel. Baker v. Finkbeiner, C.A.I11.. 
SSI F.2d 180. 

Palmer v. Judge and Dist. Atty. Gen. of Thir¬ 
teenth Judicial Dist. of Tennessee, D.CTenn., 411 
F.Supp. 1029. 

86. U.S.—Galloway v. Stephenson, D.C.N.C., 510 
F.Supp. 840. 

page 197 

87. Conn.—Anonymous v. Warden, 415 A.2d 764, 36 
Conn.Sup. 168. 

Oa.-Salim v. Salim, 260 S.E2d 894, 244 Oa. 513. 

89. Cal.-In re Johnson, 157 Cal.Rptr. 674, 598 P.2d 
834, 24 C3d 769. 

Tex.—Ex parte Almendarez, Civ.App., 621 S.W.2d 664. 

90. U.S.—Cravatt v. Thomas, D.C.Wis., 399 F.Supp. 
956. 

Nev.—Warden, Nevada State Prison v. Owens, 563 P.2d 
81, 93 Nev. 255. 

Particular relief 

(7) Other rehef. 

U.S.—Morgan v. Wyrick, CA.Ma, 673 F.2d 218, cert, 
den. 103 S.Ct. 94, 459 U.S. 842, 74 L.Ed.2d 86. 

Utah-Ludahl v. Larson, 386 P2d 439. 

Members of class 

U.S.—Watts v. Hadden, D.CCola, 489 F.Supp. 987, 
affil, CA., 651 F.2d 1354. Reh. den. 686 F.2d 
841. 
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92. U.S.—Wallace v. Havener, CA.Ohio, 552 F.2d 
721, cert. den. 98 S.Ct. 433. 434 U.S. 940, 54 
L.Ed.2d 30a 

Iqjunction 

U.S.—Olucksman v. Bims, D.CN.Y., 398 FSupp. 
1343. 

93. U.S.—Patridc v. Camden County Prosecute, 
CA.N.J., 630 F.2d 206. 

2. Return of parolee to parole statue not Jnati- 
fled 

N.Y.-People ex rel. Howser v. New York State Bd. of 
Parole, 440 N.E.2d 1332. 57 N.Y.2d 769, 454 
N.Y.S.2d 985. 
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5. Pa—Johnston v Pennsylvania Bd. of Probation 

and Parole, 383 A.2d 233, 34 Pa.Cmwlth 113. 

page 199 

6. Colo.—Williams v. Leach. 572 P.2d 481, 194 Colo. 

374. 

Or.—Peters v. Renfro, 602 P.2d 1137, 43 Or.App. 411. 

9. Explicit reversal not required 

ai.—In re Choi Soo Lee. 163 Cal.Rptr. 204, 103 
C.A.3d 613. 

10. W.Va.—State ex rd. McManms v. Mohn, 254 
SE2d 805, 163 W.Va 129, 16 A.L.R.4th 1344, 
cert. den. 104 S.Ct. 110, 464 U.S. 831, 78 L£d.2d 
112 . 

11. U.S—Teubert v. Gagnon, D.C.W 18 .. 478 F.Supp. 
474—Thomas v. Zimmerman, D.CPa., 583 
F.Supp 701. 

Mont.—Petition of Cray, 603 P.2d 230, 184 Mont. 363. 
W.Va.-Carter v. Bordenkireher, 226 S.E.2d 711, 139 
W.Va. 717. 

page 200 

17. U.S.—Miller v. Sute of N.C, CA.N.C, 583 F.2d 
701. 

Tex.-Ex parte Gareia, Cr.. 548 S.W.2d 405. 

New trial not granted 

Fla—Fulford v. State, App. 343 So.2d 917. 

21. Tex.—Ex parte BiUey, Cr.App., 604 S.W.2d 193. 
25. U.S—Hampton v. Wyrick, CA.Mo., 588 F.2d 
632, cert. den. 99 SO. 1253, 440 U.S. 924. 59 
LEd.2d 477. 
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43. Tex.—CJJS. died in Ex parte Brooks, 604 S.W.2d 
463, 465. 

Protective declaratory relief 
W.Va.—Tssker v. Griffith, 238 S.E2d 229, 160 W.Va. 
739. 

45. Statute construed 

N.Y.—People ex rel. Aidito v. TniHho. 441 N.Y.S.2d 
348, 109 Miic.2d 1009. App. dism. 451 N.Y.S.2d 
843, 88 A.D.2d 1002. 
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48. U.S.—Gardner v. Forister, D.CN.C., 472 F.Supp. 
1 . 

Ariz.—Application of Nicholson, 561 P.2d 318, 114 
Ariz. 397. 

Ind—Hawkins v. Jenkins, 374 N.E2d 496, 268 Ind. 
137. 

La.—State ex rd. Robertson v. Maggio, 341 Sa2d 366. 
Tex.—Ex parte Hawkins, Gv.App., 543 S.W.2d 599. 
Wuh.—PioU v. Morris. 534 P.2d 369, 85 Wash.2d 274. 
Jailed for fidlure to pay Improperly assessed 
flue 

MonL-Crsne v. State. 650 P.2d 794. 

page 203 

50. UE—White V. Sowdeit, CA.Ky., 644 F.2d 1177. 
reh. den. 102 S.CL 299, 454 U.S. 853. 70 LEd.2d 
146. 

Oa,—Ingram v. Rutledge, 268 S.E.2d 333, 245 Oa. 839. 
Tex.—Ex parte Nash, Civ.App., 595 S.W.2d 371. 

page 204 

5L U.S.—Browder v. Director, Dept of Corrections 
of niinois. m., 98 S.Ct. 556, 434 U.S. 257, 54 
L.Ed.2d 321, reh. den. 98 S.Ct. 1286, 434 U.S. 
1089, 55 LEd.2d 795. 

Fla.—Beckham v. State, App., 397 Sa2d 449. 
page 205 

58. U.S.—Pleas v. State of N.C, Meddenburg Coun¬ 
ty. D.CN.C. 510 F.Supp. 136. 

Tex.—Ex parte Rodriguez, Or.. 560 S.W.2d 94. 

59. Tex.—Ex parte Lightfbot, Cr.App., 612 S.W.2d 
935. 



39A CJS 14 


§ 221 HABEAS CORPUS 

Page 205 

W.Va.-.-Greene v. Edwards. 263 S.E.2d 661, 164 W.Va. 
326 

60. N.C —State v. Williams. 23S S.E 2d 269. 33 N C. 

App. 344. rev. den. 283 S E 2d 138, 303 N C. 712. 
W.Va.—Carter v. Bordenkircher, 226 S.E2d 711, 1S9 
W.Va. 717. 

Parole 

U.S.—Silberberg v. U.S. Parole Commission, D.CPa., 
483 F.Supp. 1280. 

page 206 

64. Tex.—Ex parte Gorton. Cr., S64 S.W.2d 766. 
66. U.S.—U.S. ex id. Ferris v. Finkbeiner, C.A.I11., 
531 F.2d 185, cert, den 98 SC. 1508. 433 US. 
932. 55 LEd2d 530. 

N.Y—People ex rel Boddingham v. La Vallee, 375 
NY.S.2d 477, 50 AD.2d 692. 

Tex.—Ex parte Murillo, Cr., 528 S.W.2d 127. 

page 207 

70. W.Va.—State ex rel Johnson v. McKenzie, 226 
SE2d 721, 139 W.Va. 795. 

page 208 

77. U.S.—Davis v Estelle. C.A Tex., 529 F.2d 437. 
page 209 

86. Tex.—Ex parte Beck. Cr.App.. 621 S.W.2d 810. 
89. Tex.—Ex parte Mapula, Cr, 538 S.W.2d 794. 

W Va.—State ex rel. Hutzler v. Dostert, 236 S.E.2d 336 

§ 222. -Proceedinsfg by State 

Praoners in Federal 
Courts 

page 210 

93. U.S.—Dreake v. Wisconsin Dqit. of Health & 
Social Services, D.CWis., 491 F.Supp. 1308. 

94w U.S.—Hobson v. E. W. Munay, D.C.Va.. 485 
F.Supp. 1340 

95. U.S.—Schulz V. Lotter, D.C.Wis., 528 F.Supp 
675. 

Rigiit to an impartial jniy 
U.S.—Grigsby v. Mabry, D.CArk., 483 F.Supp. 1372, 
mod. on oth. grds., 637 F.2d 325, on remand 
D.C.. 569 RSupp 1273, stay gr. 383 FSupp. 629, 
mod. on oth. g^ds and aflU.. 738 F.2d 226, cen. gr. 

106 S.Ct. 59. 

96. U.S.—^Ford V. Wamwnght, C.A.Fla., 549 F.2d 
981, cert. den. 98 S.Ct. 407, 434 U.S. 926, 54 
L.Ed.2d 28A 

U.S. ex leL Mitchell v. UVallce, D.CN.Y., 417 
RSupp. 154, affd.. C.A. 531 F.2d 301. 

U.S.—McDonnell v. Eatellee, C.ATex., 666 F.2d 246. 

98. U.S.—^Nunez Camarillo v. Estelle, CA.Tex., 670 
F.2d 473. 

Wood v. Zahradnick, D CVa.. 475 RSupp. 536. 

page 211 

3. Tex.—^Ex parte Brown, Cr.App., 575 S.W.2d 517. 

7. U.S.—Martin v. Estelle, C.A.Tex., 546 F.2d 177, 
oerL den. 97 S.CL 2933, 431 U.S. 971, 53 L.Ed.2d 
1069, app. after remand, CA., 583 F 2d 1373. 

page 213 

28. U.S.—U.S. ex lel Fisher v. Dnber, C.A.N J, 546 
R2d 18. 

29. U.S.—Grasso v. Norton, CA.Conn., 320 R2d 27. 

30. U.S.-^Alim V. Smith, D.CN.Y., 474 F.Supp 34. 

3L U.S.—Gardner v. Forister, D.C.N.C., 472 F.Supp. 

1 . 

Release on bail premature 
N.Yw-Moigenthau v. Haft, 432 N.Y.S.2d 179, 78 
A.D.2d 604. 

33. U.S.—VUlsfiue V. Manaon, D.CConn., 304 
F.Supp. 78. 
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42. U.S—Callahan v LeFevre, CANY. 60S F.2d 
70 

§ 223. — Aliens Held for Depor¬ 
tation or Exclusion 

page 216 

63. U S.—U.S. ex rd. Parco v. Moms, D.CPa., 426 
F.Supp. 976. 

§ 224. —^ Armed Services 
page 218 

92. DC—Hayes v. Secretary of Defense, C.A.. SIS 
F.2d 668, 169 US.App.D.C. 209 

§ 225. -Insane Persons 

page 219 

4. U.S.—U S ex rel. Schuster v Vincent, C A.N Y, 

524 F2d 153. 

5. Ohio—CJ.S. cited in Holdertaum v. Watkins, 337 

N E.2d 800, 801, 44 Ohio App 2d 253, 73 0.0.2d 
256, affd 328 N.E.2d 814, 42 Ohio St.2d 372 

page 220 

16. Ohio—Holderbaum v. Watkins, 337 NE2d 800, 
44 Ohio App.2d 253, 73 O 0.2d 256, aftd. 328 
N E2d 814, 42 Ohio St.2d 372. 

§ 226. Modification, Vacation, and 
Enforcement of Judgment 

20. Motion held untimely 
U S—U S. ex rel. Bonner v Warden. Ststeville Correc¬ 
tional Center, D.CIIl.. 78 F.R.D. 344. 
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28. US—Gray v. Estdle, C.A.Tex., 574 R2d 209, 
app. after remand 616 F2d 801. 

29. Fraud not shown 

U.S—U.S. ex rel. Bonno- v. Warden, Stateville Correc¬ 
tional Center, D.CIIl., 78 F.R.D. 344 
34. Tex.—^Ex parte Hunter, Cr.App., 616 S W.2d 626. 

§ 227. Operation and Effect of De¬ 
termination; Res Judicata 

page 222 

42. U.S.—Sta^ v. U.S. ^role Commission, CA 
Mmn., 671 R2d 266. 

Oirird v Goins, 457 F.Supp. 369. 

43. Nev.—Luckett v Sheriff, Clark County, Nevada, 
566 P 2d 1129, 93 Nev. 429. 

§ 228. -Order of Discharge 

46. W.Va.—State ex id. Morris v. Mohn, 267 S.E2d 
443, 165 W.Va. 145. 

49. U.S.—Maxon v. Estelle, D.CTex., 418 RSupp. 
922, revd. on oth grds., CA, 558 F.2d 306. 

50. Cal.—In re Mazoros, 142 CaLRptr. 609, 76 
CA.3d SO. 

page 223 

55. Ga.—Burrdl v. Wood, 227 S.E2d 6a 237 Ga. 
162. 

W.Va.—Sute ex rd. Johnson v. McKenzie. 226 S.E2d 
721, 159 W.Va. 795. 

56. W.Va.—State ex rd. Johnson v. McKenzie, 226 
S.E^ 721, 159 W.Va. 795. 

page 224 

59. W.Va.—State ex rel. Johnson v. McKenzie, 226 
S.E2d 721, 159 W.Va. 795. 

61. Conn.—CJ.S, died fa Cain v. Moore, 438 A.2d 
723. 726, 182 Conn. 47a cert. den. 102 S.Ct. 157, 
454 U.S. 844, 70 LEd.2d 129. 

W.Va.—Spencer v. Whyte. 280 S.E2d 591. 


63. U.S —U.S. ex rd. Mitchell v. UVallee, D.CN.Y., 
417 RSupp. 154, affd., CA.. 551 F.2d 301. 

page 226 

81. Colo.—Allen v. Evans, 562 P.2d 752, 193 Cola 
61. 

85. Ga.—CJ.S. cited In Broughton v. Griffin, 260 
S E2d 75, 76. 244 Ga. 365. 

86. Conn.—Cain v Moore, 438 A.2d 723. 182 Conn. 
470, cert. den. 102 S.Ct. 157, 434 U.S. 844, 70 
L.Ed.2d 129. 

Ga.—CJ.S. dted in Harm v. Massey. 247 S.E2d 55. 
57, 241 Ga. 580. 

§ 229. —-In Proceedings by 

State Prisoners in Federal 
Courts 

page 227 

95. U.S.—Graham v. Smith, C.A.N.Y.. 602 R2d 
1078, cert den 100 S.Ct. 531, 444 U.S. 995, 62 
L.Ed.2d 426. 

§ 230. — Refusal to Discharge; 
Successive Applications 

page 228 

5. U.S.—Potts V. Zant. CAGa., 638 F.2d 727, rdi. 
den. 642 F.2d 1210, cert den. 102 S.CL 357, 454 
U.S. 877, 70 L.Ed2d 187, on remand D.C., 575 
RSupp. 374, affd. 734 F 2d 526, refa. den. 764 
F.2d 1369. 

7. U.S-St. Pierre v Helgemoe. C A.N.H., 343 F.2d 

1306. 

8. U.S.^ennmgs v Casscles, D.C.N Y., 424 F.Supp. 
280, affd., CA., 568 R2d 229. 

Cal.—Henreid v. Superior Court, San Mateo County, 
130 Cal Rptr. 892. 59 CA.3d 552. 

Ma—State v Dodson. App.. 556 S.W.2d 938. 

page 229 

9. Ga—Coker v. Hopper, 244 S.E2d 873, 241 Ga. 

288. 

12. U.S.—Young V. Sams. D.C.N.C, 310 F.Supp. 141, 
dism., CA., 679 R2d 892-Cox v. Wyrick. D.C 
Mo., 528 RSupp 363. 

Ga.—McQure v. Hopper. 214 S.E2d 503, 234 Ga. 
45—Hunter v Brown, 223 SE2d 143, 236 Oa. 
168. 

14. Ga.—^Hunter v Brown, 223 S.E 2d 145, 236 Oa. 
168 

page 230 

16. N.Y.-People ex rd. Vess v. UVallee, 390 N.Y. 
S.2d 472. 53 A.D.2d 968. 

Tenn.—Young v. State, Cr.. 539 S.W2d 850. 

17. U.S.—Brown v. Wyrick, D.CMa, 496 F.Supp. 
177, revd., C.A.. 657 R2d 273. 

Fads constitiiting abase 
U.S —Antone v. Dugger, Fla., 104 S.Ct. 962, 463 U.S. 
20a 79 LEd.2d 147—Woodard v. Hutchins, N.C.. 
104 S.a 752, 464 U.S. 377, 78 LEd.2d 541. 

Moore V. Estelle, C.A.Tex.. 526 F.2d 69a cert, 
den. 96 S.a 3180, 426 U.S. 933, 49 L.Ed.2d 
119Z-Rudolph V. Blackburn, C.A.U, 750 F.2d 
302. 

Claim rests on gofemment 
U.S.—Mays v. Balkcom, C.A.Oa., 631 F.2d 48. 
Showing to asoid dismissal 
(2) Other instances. 

W.Vs.-Loih V. McKenzie, 277 S.E2d 606. 

The phrase “simQar relief’ in a rule 
providing that no more than one peti¬ 
tion for similar relief on behalf of the 
same petitioner. will be entertained 
without good cause shown, focuses on 
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the s^rounds for relief rather than the 
type of relief sought 

18J. Wash.—Matter of Haverty, 681 P.2d 835, 101 
Waah.2d ' 498, overruling In re Haynes, 95 
Waih.2d 648, 628 P.2d 809. 

page 231 

22. U.S.—Sinclair v. State of La., C.A.U., 679 F.2d 
513. 

Thibadoiu v UVallee, D.C.N.Y, 411 RSupp. 
861 

N.Y.—People ex rel. Thompson v Henderson, 377 N.Y. 
S.2d 834, 51 A.D.2d 647. 

26. U.S.—Vaughan v. Estelle, C.A.Tex., 671 F.2d 152. 

Oa.—Ellington v. Lowe. 288 S.E2d 594, 160 OB.App. 

879. 

27. U.S.—Walker v. Lockhart, D.CArk., 514 F.Supp 
1347, remanded CA., 726 F.2d 1238, cert, den 
104 S.a 2168,466 U.S. 958, 80 L.Ed 2d 552, cert, 
dism 105 S.D. 17, 82 LEd.2d 912, on remand 
598 RSupp 1410, reviewed 763 R2d 942. 

Cal.—In re Hop, 171 Cal.Rptr. 721, 623 P 2d 281 29 
C.3d 82. 

Conn.—Negron v. Warden, Hartford Community Cor¬ 
rectional Center. 429 A.2d 841, 180 Conn. 153. 

page 232 

28. U.S.-SL Pierre v. Helgemoe, CA N.R, 545 F.2d 
1306. 

29. U.S.—Berry v. Mintzes, D.CMich., 529 F.Supp. 
1067, affd. CA.. 726 F.2d 1141 cert den. 104 
S.a. 3520, 82 L.Ed.2d 828. 

Circumstances not Justifying granting second 
writ 

U.S.—Mays v. Balkcom, CA.Oa., 631 F.2d 48. 

Good cause not shown 

Wash.—Matter of LaLande, 634 P.2d 893, 30 Wash. 
App. 402. 

3Z U.S.-Polizzi v. U,S., C.A.Cal., 530 F.2d 1133. 

Frazier v. Harristm, D.CTenn., 337 RSupp 17, 
afTd. CA., 698 F.2d 1219. 

S.C—Land v. State, 262 S.E2d 733, 274 S.C 243. 

34^ U.S.—Bass v. Wainwright, CA.Fla.. 675 R2d 
1204^ on remand, D.C, 389 RSuf^ 867. 

(2) Other matters. 

U.S.—PattMi v. Fenton, D.CPa., 491 RSupp. 136. 

35. Abuse of writ not shown 

U.S.—Williams v. Engle, D.COhio, 339 F.Supp. 393. 

36. U.S.—Stubbs v. Smith, C.A.N.Y., 533 F.2d 64— 
Bass v. Wainwright, CjAFUl, 673 F.2d 1204, on 
remand, D.C, 589 F.Supp. 867. 

Fhuier v. Harrison, D.CTenn., 337 F.Supp. 17, 
afU. CA., 698 F.2d 1219. 

38. U.S.—Bass v. Wainwri^t, CA.Fla.. 673, F.2d 
1204, on remand, D.C. 389 F.Supp. 867. 

39. U.S.—Frazier v. Harrison, D.C.Tenn., 537 
RSupp. 17, aim. CA.. 698 F.2d 1219. 

page 233 

41. W.Va.—Call v. McKenzie, 220 S.E2d 663. 139 
W.Va. 191. 

48. N.Y.—People ex rel. Madden v. Mayone, 377 
N.Y.S.2d 235, 50 A.D.2d 1010. 

page 234 

58. U.S.—U.E ex rel. Sullivan v. Cuyler, CA.Pa., 631 
F.2d 14, on remand, D.C, 530 F.Supp. 1353, on 
remand D.C. 333 F.Supp. 1236, afld. C.A., 723 
F.2d 1077-Goode v. Wainwright, CA.FIa., 731 
F.2d 1482. 

Emmett v. Ricketts, D.C.Ga.. 397 F.Supp. 1023. 

Oa.-^arvia v. Cross, 237 S.E2d 3ia 244 Oa. 61, cert 
den. 100 S.Q. 484, 444 U.S. 981, 62 LEd.2d 408. 

59. Piecemeal attacks on gnUty plea 

U.S.^ohnson v. Massey, CA.Fla.. 316 F.2d 1001. 

60. U.S.—Green v. Wyrick, D.CMa, 428 F.Supp. 
744. 


61. Nev.—Craig v. ShenfT, Washoe County, 337 P 2d 
710, 92 Nev. 741. 

62. S.C.—Und v. State. 262 S £ 2d 735, 274 S C 243 

page 235 

64. Tex.—Ex parte Dora, Cr.. 548 S W.2d 392 

§ 231.-Subsequent Appli¬ 

cations to Same Court, 
Higher Court, or Lower 
Court 

65. Fla.—Johnson v State, App., 390 Sold 1234. 
Ga.—Stegall v Stegall. 239 S.E.2d 6, 239 Ga 800 
Intervening change in standard of review 

U.S.—Ray v Jones, D C.Ga.. 580 F.Supp 655. 

70. Tex.—Ex parte Vance. Cr.App, 608 S.W.2d 681 
Wyo —State ex rel. Klopotek v. District Court of Shen- 
dan County, 621 P.2d 223 

page 236 

74. U.S.—Christopher v. U.S. Bd of Parole, CA.Ind., 
S89 F.2d 924 

Cal.—In re Ingram, 142 CU.Rptr. 825, 76 C.A 3d 495. 
76. Fla.—Florida Parole and Probation Commission 

V. Baker, App . 346 So.2d 640. 

78. Cal.—In re Dormio, 179 Cal.Rptr. 669, 127 
CA3d 788. 

§ 232. -— Application for 

Federal Relief after Denial 
by State Court 

page 237 

92. U.S.—Nordskog v. Wainwnght, C.A.Fla, 346 
R2d 69-^oshua v. Maggio, CA.U., 674 F.2d 
376, cert. den. 103 S.Q. 351, 459 US. 992, 74 
L.Ed.2d 389. 

Booker v. Engle, DCOhio, 533 RSupp 1300 

page 238 

94. U.S.—Flood V. State of La Through Ouste, C.A. 
La., 543 F.2d 460. 

Reasonable cause 

U.S.—Woffenden v. Zahradnick, D.C Va., 444 RSupp. 
64. 

95. U.S.—Maxwell v Mabry. CA.Ark.. 672 F 2d 683 

Full hearing shown 

U.S.—Woflenden v. Zahradnick, D.C.Va, 444 F.Supp. 
64. 

page 239 

11. U.S.—Haley v. Estelle, C.A.Tex.. 632 F2d 1273, 
reh. den. 636 F.2d 314—McShane v. Estelle, CA. 
Tex., 683 F.2d 867. 

page 240 

14. U.S.—Aid V. Abrams, DCN.Y.. 300 F.Supp. 
170, affd., CA., 647 F.2d 161. 

20. U.S.—Tucker v. Gunn. CA.Cal., 341 F.2d 1368. 

page 241 

21. U.S.—Tucker v. Gunn. CACal., 341 F.2d 1368 

22. U.S.—McShane v. EsteUe, C.A.Tex., 683 R2d 
867. 

25. Exception to waiver bar inapplicable 

UE—Stewart v. Ridcetts, D.CGa., 431 RSupp 911 

page 242 

32. U.S.—Wilwording v. Swenson, CA.Ma, 302 F.2d 
844, cert. den. 93 S.Ct. 833, 420 U.S 912, 42 
L.Ed.2d 843, on remand, D.C. 403 FSupp. 447. 

38. Claim nnavaHable at time of first petition 
UE—U.S. ex leL Riven v. Franzen, D.C.I11.. 564 
RSupp. 723 
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Page 250 

page 243 

52. Escape prior to initial hearing 

U.S—Williams v. Holbrook. C.A.Mass., 691 R2d 3. 

§ 235. Costs and Fees 

page 245 

78, U.S.—Stevens v. Municipal Court for San Jose- 
Milpitas Judicial Dist., Suta Clara County, State 
ofCal, CA.Cal.. 603 F2d 111. 

Wash.—In re White, 612 P.2d 10. 23 Wash.App. 911. 
80. Or—Application of Roberts, 628 R2d 714, 291 
Or. 21 

page 247 

12. U S.—Williams v. Estelle. CA.Tex, 681 R2d 946. 
app after remand 733 F.2d 873, cert. den. 103 
S.Ct. 371. 

13. Transportation and lodging of prisoners 

(4) Production of prisoners as witnesses. 

Ga—Phillips V. Hopper, 227 S.E2d 1, 237 Ga. 68. 

page 248 

21. Cal —Rhyne v. Munidpal Court of North County 
Judicial Dist. of San Diego County, 170 Cal.Rptr. 
312. 113 CA.3d 807 

Ga.—Etzion v Evans, 276 S.E.2d 577, 247 Ga. 390. 

23. U.S.—Rutledge v. Sunderland. C A.Okl., 671 F.2d 
377. 

Ga.—Graham v. Htuosy. 283 S.E2d 683, 159 Ga.App. 
466. 

Mo.—B M. R V G. H. P.. App., 612 S.W.2d 843 
Neb.—Application of Ghowrwal. 301 N.W.2d 349, 207 
Neb. 831. 

Or—State ex rel Curvey v. Mason, 621 P.2d 378, 290 
Or. 339. 

24. Cal—In re Pearlmutter, 128 Cal.Rptr 450, 36 
CA.3d 335. 

30. N.Y.—State ex rel. Schack v. Schack, 369 N.Y. 
S.2d 159, 48 A.D.2d 791. 

§ 236. -Forma Pauperis Pro¬ 

ceedings; Transcripts 

page 249 

31. WVa.—Sigman v. Whyte, 268 S.E.2d 603, 163 

W.Va. 356. 

33. N.Y.—Teeter v Reed, 395 NY.S.2d 282, 57 
A D.2d 733. 

34. U.S.—Gibson v. Jackson, D.C.Ga., 443 RSupp. 
239, vac. CA.. 578 R2d 1043, cert. den. 99 S.Ct 
1028, 439 U.S. 1119, 59 LEd.2d 79. 

35. Ga.—Hams v. Hopper. 233 S.E2d 707. 243 Ga. 

- 244. 

37. Ga.—Hughley v. State, 262 S.E2d 389, 132 Oa. 
App. 313. 

Wash.—Matter of Osno, 396 P.2d 300, 23 Wash.App 
478. 

W.Va.-Sigman v. Whyte. 268 S.E2d 603, 165 W Va. 
336 

Not entitled to second transcript 
Ga.—Mydell v. Clerk, Superior Court of Chatham 
County, 243 S.E2d 72, 241 Oa. 24. 

38. U.S.—U.S. ex rel. Williams v. State of Del., D.C. 
Del., 427 RSupp. 72. 

43. Purpose of pauper’s statutes 

U.S.—Bounds v. Smith, N.C, 97 S.Ct. 1491, 430 U.S. 
817, 32 LEd.2d 72. 

page 250 

44. U.E—Gordon v. Willis, D.C.Ga.. 316 F.Supp. 
911. 

45. U.S.—U.S. ex id. Irons v Com. of Pa.. D.CPa., 
407 RSupp. 746. 

Ga.—Zant v. Gaddis, 279 S.E2d 219, 247 Ga. 717, cert, 
den. 102 S.Ct. 379, 434 U.S. 1037, 70 LE(L2d 483. 

48. Privilege, not right 

U.S.—Green v. Wyrick, D.C.Ma, 428 RSupp. 728. 
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Page 250 

49. U.S —Redford v. Smith, C A.Uuh, 343 F 2d 726. 

54. U.S—Ctver v State of Ala., C.A.AIa, SI I F.2d 
124, app. after remand 537 F2d 1333, cert deiu 
97 S.Ct. 1183, 430 U.S. 910. 51 L Ed.2d 587, app. 
after remand, CA.. 577 F.2d 1188, reh den. 592 
F2d 1190 

page 251 

60. U S -SoMder v. McGuire. CA.Pa., 516 F 2d 820 
—U S ex re] Buford v. Henderaon, C.A N.Y.. 524 
F.2d 147, cert. den. 96 S.Ct. 1133, 424 US. 923, 

47 L.Ed.2d 332 

62. U.S.—Bonner v Henderson, CA.La., 517 F.2d 
135. 

67. U.S.—Route v. Blackburn, D C La., 498 F.Supp. 
875. 

68. Under prior law free transcripts not pro¬ 
vided 

U S.—U.S. V. MacCoIlom, Wash., 96 S.Ct. 2086, 426 
U.S. 317,48 LEd.2d 666, on remand 538 F 2d 290. 

Statutory limitations not arbitrary and nnrea- 
sonable 

U.S.—U.S. V. MacCoIlom. Wash.. 96 S.Ct. 2086. 426 
U.S. 317, 48 LEd.2d 666, on remand 538 F 2d 290 

§ 237. Rehearing 

71. U.S.—Proffitt V. Wainwnght. C.A.Fla., 685 F.2d 
1227. reh. den. 706 F.2d 311 and 708 F.2d 734. 
cert den. 104 S.Ct. 508,464 U.S. 1002, 78 L £d.2d 
697 and 104 S.Ct. 509, 464 U.S. 1003. 78 L.Ed.2d 
698, app. after remand 756 F.2d 1500, reh. den 
774 F.2d 1179. 

72. Until written discharge order signed and 
(tied 

72. Nev.-Tener v. Babcock. 632 P.2d 1140, 97 Nev. 
369. 

Rehearing not required 

U.S.—Proffitt V. Wainwnght. CA.F1a.. 685 P.2d 1227, 
reh. den. 706 F.2d 311 and 708 F.2d 734. cert. den. 

104 S.Ct. 508, 464 U.S. 1002, 78 L.Ed.2d 697 and 
104 S.a. 509, 464 U.S. 1X3, 78 L.Ed.2d 698. app. 
after remand 756 F.2d 15X, leh. den. 774 F.2d 


page 252 

76. Motion granted 

U.S.—Walker v. Lockhart, C.A.8(Ark.). 763 F.2d 942. 
78. U.S.-Spring v. CaldwcU. D.CTex., 92 F.R.D. 7. 
Excusable neglect 

U.S.—Cedeibaunu v. Harris, D.C.N.Y., 484 F.Supp. 
125. 

80. U.S.—Alexander v. Smith, C.A.N.Y.. 582 F2d 
212, cert. den. 99 S.a. 589, 439 U.S. 990, 58 
L.Ed.2d 664. 

§ 238. Nature and Form of Remedy 
in General 

page 253 

92. Tex.—Ex parte Ony. Cr., 564 S.W.2d 713. 

94. Mont— CJiS. cltid in State ex rel. Graveley v. 
Dutrict Court of First Judicial Dist., 582 P.2d 
775, 778, 178 Mont. 1. 

Nev.—Gary v. Sheriff, dark County, 605 P.2d 212. 96 
Nev. 78. 

page 254 

96. W.Va.—Wooten v. Hatfield, 287 S.E2d 516. 

page25S 

16. Court not bound 

CaL—In re Wright, 144 Cal.Rptr. 535, 78 C.A.3d 788. 

§ 239. Right of Review 

page 256 

22. Nev,—White v. Warden, Nevada State Prison, 614 
P.2d 536, 96 Nev. 634. 


23. U.S—dark v. Wynck. CA.Mo., 538 F2d 1327, 
cert den 97 S Ct 788, 429 U.S. 1062, 59 L.Ed.2d 
778. 

Cal—People v Goff, 179 Cal.Rptr. 190, 127 C.A3d 
1039. 

Mo.—Miller v State, App., 615 S.W2d 98—State ex 
rel. Bennett v. Gagne, App., 623 S.W.2d 87 

Mont.—In re Hart, 583 P.2d 411. 178 Mont 235— 
CJS. qiiotcd in Sute ex rel. Graveley v. District 
Coun of First Judicial Dist., 582 P.2d 775. 779,178 
Mont 1. 

N.D.—J. L. R. v Kidder County Soaal Service Bd.. 
295 N.W 2d 401. 

Tex.—Ex parte Delbert, CrApp., 582 S.W.2d 145. 

Ex parte Reese, App 2 Dist., 666 S W.2d 675, 
review ref., declining to follow Ex parte Williams, 
630 S.W2d 803. 

Denial of habeas corpus relief without hearing 
arbitrary and unreasonable 

Tex.—Jim Piau. Tire, Inc. v. Chapa, App., 630 S W.2d 
805. 

24. Mont.—CJJS. quoted in State ex rel. Graveley v. 
District Court of First Judicial Dist., 582 P.2d 
775, 779, 178 Mont. 1. 

Tex.—Minor v State, App., 624 S.W.2d 702, review 
ref. cert. den. 103 S.Q. 295. 459 U.S. 968, 74 
L.Ed.2d 278. 

Child custody 

N.D.-J. L. R. v R. L. G.. 311 N.W.2d 191. 

page 257 

26. U.S.—Roba v. U.S., C.A.N.Y. 604 F.2d 215. 

32. Cal.—People v. Schiering, 154 Cal.Rptr. 847, 92 
C.A.3d 429. 

§ 240. — Persons Entitled; Par¬ 
ties 

page 258 

41. U.S.—Berryman v. Colbert, C.A.Mich., 538 F.2d 
1247. 

42. U.S.—Garcia v. U.S. Bd. of Parole, C.A Ill., 557 
F.2d IX.—U.S. V. Feri, C.A.Pa., 686 F.2d 147, 
cert. den. 103 8.0. 1205, 459 U.S. 1211, 75 
LEd.2d 446. 

D.C.-Matter of Lomax, App., 367 A.2d 1272, reh. 386 
A.2d 1185. 

Mich.—People v. Wendt. 3X N.W.2d 230, 107 Mich. 
App. 269. 

Wis.-Stau V. Barrett, 280 N.W.2d 114, 89 Wu.2d 367, 
affd. 291 N.W.2d 498, 96 WiB.2d 174. 

page 259 

43. Alaska-Adams v. Ross, SSI P.2d 948. 

§ 241. — Decisions Reviewable 
page 260 

54. U.S.—U.S. ex rel. Stachulak v. Coug^in, 520 F.2d 
931, cert. den. 96 S.CL 1419, 424 U.S. 947, 47 
LEd.2d 354. 

Alaska—Adams v. Rosa, SSI P.2d 948. 

Ark.-GampbeU v. State, 576 S.W.2d 938, 265 Ark. 77. 

Tex.—Ex parte Dora. Cr., 548 S.W.2d 392. 

55, U.S.—Brown v. State of Ala., CA-Ala., 619 F.2d 
376. 

Md.—Perkins v. Zeserman, 418 A.2d 1220,46 Md.App. 
426. 

N.Y.—Sttte ex rd. Williami v. Windham Child Care, 
389 N.Y.S.2d 8X, 55 A.D.2d 14^People ex rel. 
Aidito v. Trujillo, 4S1 N.Y.S.2d 843, 88 A.D.2d 
1001 

PU.-G 01 IL v. Hess, 414 A.2d 1043, 489 Ps. 5X. 

Com. V. Lindsley. 366 A.2d 310, 241 Pa.Super. 
522. 

Tex.—Ex parte Johnson, Cr., 561 S.W.2d 841. 

59. Ga.—Taylor v. Ricketts, 238 S.&2d 52. 239 Ga. 
501. 
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60. U.S —^Broussard v. Lippman, CA.Tex., 643 P.2d 
1131, cert. den. 101 S.CL 3059, 452 U.S. 920. 69 
L.Ed.2d 425. 

Wya—State ex reL Klopotek v. District Court of Sheri¬ 
dan County, 621 P.2d 223. 

61. Cal.—People v. Manson, 132 Cal.Rptr. 265, 61 
C.A.3d 102, cert. den. 97 S.a 1686,430 U.S. 986, 
52 L.Ed.2d 382, app. after remand 170 Cal.Rptr. 
189, 113 C.A.3d 2X, cert. den. 102 S.Ct. 158, 454 
U.S. 844, 70 L.Ed.2d 130. 

Ga.—Crowell v. State, 215 S.E2d 685, 234 Oa. 313. 
U.—State v. Nix, 327 Sa2d 301, cert. den. 96 S.Ct. 

1732, 425 U.S. 954, 48 L.Ed.2d 198 
N.D.—LePera v. Snider. 240 N.W 2d 862. 

Pa.—Com. V. Loar, 399 A.2d 1110, 264 Pa-Super. 398. 
Tex.—Ex parte Ciosley, Cr. 548 S.W.2d 409. 

page 261 

Ala.—^Morgan v. Black, Civ.App., 402 So.2d 1040. 

page 262 

77. U S.-Galtieri v. Wainrights, CA-Fla., 582 F.2d 
348, reh. den. 587 F.2d 508, two cases. 

78. U.S.—Rodgers v. Wyrick. C.A.Ma, 621 F.2d 921 
—McGahee v. Massey, C.A.Fla.. 667 F.2d 1357, 
cert. den. 103 S.Ct 255, 459 U.S. 943. 74 LEd.2d 
199. 

Cal.—In re Borgogna. 175 Cal.Rptr. 588, 121 C.A.3d 
937—In re Borgogna, 175 Cal.Rptr. 588, 121 
CA.3d 937. 

Mo.—State v. Dodson, App., 556 S.W.2d 938. 
Nev.-Kinsey v. Sheriff. Clark County, 584 P.2d 158, 
94 Nev. 596. 

Pi.-Com. V. Hess, 414 A.2d 1043, 489 Fa. 5X. 
Proper method for review stated 
N.D.-In Interest of Klein. 325 N.W.2d 227. 

79. Petition filed after plea not eognizable 

Nev.—Sheriff of Washoe County v. Lendon, S46 P.2d 

234, 92 Nev. 112—Kline v. Sheriff, Clark County, 
546 P.2d lOX, 92 Nev 121. 

80. Tex.—Ex parte Johnson, Cr., 561 S.W.2d 841. 

page 263 

90. Tex.—Fowler V. Hooey, Cr-App., 573 S.W.2d 241. 
93. Mont.—Korol v. Korol, 613 P.2d 1016,188 Mont. 
351. 

Tex.—In Interest of Stuart, Qv.App., 544 S.W.2d 821, 
err. ref. no rev. err, 

page 264 

96. Tex.—Zdssig v. Zeissig. Gv.App., 6X S.W.2d 
353. 

§ 242. Appellate Jurisdiction 

97. Kan.^Applicatioa of Jones, 612 P.2d 1211, 228 
Kait 90. 

Ps.—Com. ex rel. Reyes v. Aytch, 369 A.2d 1325, 246 
Ps.Super. 287. 

Tex.—Toqjei v. State, App. 12 Dist., 627 S.W.2d 814, 
review ref. 

98. Pa.—Com. ex reL Marshall v. Oedney, 321 A.2d 
641. 456 Pa. 570, transf. to 352 A.2d 528. 237 
Pa.Super. 372. affd. 386 A.2d 942,478 Pa. 299, 90 
A.L.R.3d 1074. 

Tex.~^ parte Pepper, 548 S.W,2d 884. 

page 26S 

3. Tex.—Ex parte Trillo, Cr., 540 S.W.2d 728. 

4. Tex.—Ex parte Noe, Cr.App.. 646 S.W.2d 230 
8. All appeals whether from drcnit, chancery 

or county court 

Miss.-Nance v. Vick. 318 Sa2d 889. 

10. Tex.—Denby v. State, App. 1 Dist., 627 S.W.2d 
435, cert. den. 103 S.Ct 2461, 462 U.S. 1110, 77 
LEd.2d 1338. 

page 266 

16. U.S.—U.S. ex rel. Watson v. Houaewright, CA. 
Ill., 528 F.2d 259. 
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Page 284 


§ 243. Presentation and Reservation 
in Lower Court of Grounds 
of Review 

page 267 

28. U.S.—Turnbough v Wyrick, CAMo., SSI F2d 
202, cert den. 97 SCt. 26S8, 431 US 941, S3 
L.Ed.2d 260—Cobb v. Wainwright, C.A.Fla, 666 
F.2d 966, cert. den. 102 S.Q 2906, 4S7 U S. 1107, 
73 LEd.2d 131S—Robinson v. Wade, CA.Tex., 
686 F.2d 298. 

Colo.—Parker v Glazner, 64S P.2d 1319. 

Ga.—George v. Sizemore, 233 S.E.2d 779, 238 Ga. 
S2S—York v. Jarvis, 286 S E2d 296. 248 Ga. 774. 

Maas.—Petition of Hamel, 391 N E2d 962, 8 Mass 
App. 877. 

Mich.—^Walls V. Director of Institutional Services Maxie 
Boy's Training School, 269 N.W.2d S99, 84 Mich. 
App. 3SS. 

Minn.—State ex rel. Kaus v McManus. 238 NW2d 
S97. 306 Minn. 487. 

31. U.S.—Johnson v. Havener, C.AOhio, S34 F.2d 
1232, cert. den. 97 S.Ct. 24S, 429 U.S 889, SO 
L.Ed.2d 171—Cunningham v Estelle, C.A.Tex, 
S36 F.2d 82—Houston v. Housewright, C.A.Ark., 
678 F.2d 757, cert. den. 103 SQ 3S2, 459 U.S. 
993. 74 L.Ed.2d 390. 

Ala.—Watkins v. State, Cr.App., 409 So.2d 901. 

Tex.—Ex parte Bresco, Cr App., S73 S.W 2d 240. 

32. U.S.—LaBruna v. U.S. Marshal. CA.NY, 665 
F.2d 439. 

Ezhaiutiim of state remedies 

U.S.—Gayle v. UFevre, C.A.N.Y., 613 F.2d 21 
No limitation where petitioner not informed of 
necessity of filing objection 

U.S.—Tijerina v. Estelle, CATex., 692 F.2d 3. 

33. U.S.—Hubbard v. Jeffes, C.A.Pa., 6S3 F.2d 99. 

Tex.—Ex parte Duffy, Cr.App., 607 S.W.2d 507, 17 

A.L.R.4th 546. 

Important questions and public interest 

Conn.—Szarwak v. Warden, Connecticut Correctional 
Institution. 335 A.2d 49, 167 Conn. 10. 

36. U.S.—Browder v. Director, Dept, of Corrections 
of lUinois, 111., 98 S.Ct. SS6, 434 U.S. 2S7, 54 
L.Ed.2d S21, reh. den. 98 S.Ct 1286, 434 U.S. 
1089, 55 L.Ed.2d 795. 

Ala.—Rayburn v. State, Cr.A|^, 366 So.2d 698, affd.. 
Sup., 366 Sa2d 708. 

Idaho—Matter of Andersen, S89 P.2d 957, 99 Idaho 
805. 

Ky.—Watkins v. Turner, App., 587 S.W.2d 27S. 

Tex.—Ex Parte Slavin, Cr., 354 S.W.2d 691. 

W.Va^Keenan v. Boidenkiicher, 294 S.E2d 17S. 

37. Cola—Matter of Extradition of Beals, App., 631 
P.2d 1181. 

W.Va.—State ex rd. Wine v. Bordenkircher, 230 S.E2d 
747, 160 W.Va 27. 
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38. Wash.—Aripa v. Department of Social and Health 
Services, S88 P.2d 183, 91 Wash.2d 135. 

39. U.S.-Bames v. Estelle, 518 F2d 182, cert. den. 
96 S.Ct. 571, 423 U.S. 1036, 46 L Ed 2d 410. 

42. U.S.-Young v. State of Ark., C.A.Ark.. 333 F.2d 
1079. 

45. Pa.—Com. v. Loar, 399 A.2d 1110, 264 FaSuper 
398. 

46. U.S.-Grisp v. Mayabb, C A.Okl., 668 F.2d 1127, 
cert, den 103 S.Ct 62, 459 U.S. 827, 74 L.Ed 2d 
64. 
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4B-49. U.S.—Lokos v Capps, CA.Ala, 528 F.2d 
576, app. after remand 569 F.2d 1362, app. after 
remand 625 F.2d 1258, tdi. den. 631 F.2d 732— 
Lyle V. Koehler, C.A.Mich., 720 F.2d 426. 

52. Or.—Perry v. Brown, 552 P.2d 577, 26 Or.App. 
13. 


Tex—Ex parte Smith, App. 624 S.W 2d 671. 

54. Iowa—McCalester v. Hillcrest Services to Chil¬ 
dren and Youth, 232 N W.2d 1. 

56. Ala.-Speed v Speed, Civ, 341 So 2d 156 

page 270 

58. N.C-State v. Parks. 228 SE2d 248. 290 N.C 
748. 

59. U.S—Bufalino v. Reno. CA.Fla., 613 F.2d 368 

60. Question considered under circumstances 

U.S.—^Bufalino v Reno, C.A.FIa., 613 F.2d 568 

63. Fla.—Turiano v. Butterworth, App. 4 Dist, 416 
So.2d 1261 
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74. U.S.—Cook v Hanberry, CA.Ga. 596 F.2d 658. 
cert. den. 99 S Q 2866, 442 U S. 932, 61 L.Ed 2d 
301. 

75. U.S.—Bufalino v. Reno, CA.Fla. 613 F.2d 568 

page 272 

78. U.S.—Morrow v. Wyrick, CAMo., 646 F.2d 
1229, cert den 102 SQ. 401. 454 U.S. 899. 70 
LEd.2d 216—Holiday v. Wyrick. CA.Mo. 663 
F.2d 789 

Ga.—Wise v Balkcom. 263 S.E2d 158, 245 Ga. 126 
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91. Tex.—Ex parte Ramirez, Cr.App., 577 SW2d 
261 

§ 244. Requisites and Proceedings 
for Transfer of Cause 

99. Colo.—Johnson v. Distnct Court of City and 
County of Denver. 610 P 2d 1064, 199 Colo 458. 
Neb.—Nebraska Children's Home Soc. v Collins, 239 
N.W2d 258, 195 Neb. 531. 

Custody matters 

(2) Statute listing proceedings in which applications 
for appeals are required to be filed 
Ga—Leonard v. Benjamin, 324 S.E2d 183, 253 Ga. 
718, disavowing ^ant v. Wigl^, 246 Ga 155,269 
S.E2d 418, and Wright v Hanson, 248 Ga. 523, 
283 S.E2d 882. 
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2. US.—Zimmerman v. Spears, C.A.Tex., 565 F.2d 
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W.Va.—State ex rel Ridenour v, Leverette, 271 S E2d 
612, 165 W Va. 770 

3. Certification of record 

Ala—Odoms v. State, Cr., 359 So.2d 1162. 

5. Ill.—Groshong ex rel. Tisdel v. Campbell, 333 
N.E2d 628, 31 HLApp 3d 71. 

Tex.—Ex parte Mayes. Cr, 538 S.W.2d 637. 

Untimely filing ground for dismissal 

Ga.—Curry v. Hopper, 217 S.E2d 155, 234 Ga. 642. 

La.—Andrus v. Barlow, App., 372 So.2d 823. 

Ga.—Wright V. Hanson, 283 SE2d 882, 248 Ga. 523. 
la Ga.—Reed v. Hopper, 219 S.E.2d 409, 235 Ga. 
298. 

Issuance not justified 

U.S.—Conley v White, D.C.Ma, 470 F.Supp 1. 
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29. N C.-Sute V. Niccum, 238 S.E.2d 141, 293 N.C. 
276. 
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40. U.S.—Browder v. Director, Dept, of Corrections 
of nimois, III, 98 S.Q 556, 434 U.S. 257, 54 
L.Ed.2d 521, reh. den. 98 SQ. 1286, 434 US. 
1089, 55 L.Ed.2d 795. 

Aik.—Campbell v. State, 576 S.W.2d 938, 263 Ark 77. 

41. U.S.—Barksdale v. Blackburn, C.A.U., 670 F.2d 
22, cert den 102 S.Q. 2912, 457 U.S. 1109, 73 
L.Ed.2d 1319 


Nev.—Hill V. Warden, Nevada State Pnson, 604 P.2d 
807, 96 Nev 38 
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44. U.S -Moore v. Nelson, C.A Conn., 611 F.2d 434. 

45. US.—Deloney v. Estelle, CATex, 661 F.2d 
1061, app reinsated 679 F.2d 372 

49. Anz.—Tahtinen v. Superior Court, Pinal County, 
637 P2d 723, 130 Anz. 513, cert den. 102 SQ. 
1021, 454 U.S. 1152, 71 L.Ed.2d 308. 
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61. Ga.—West v Cobb County Dept, of Family A 
ChUdien Services. 234 &£.2d 373. 243 Ga. 425. 

§ 245. -In Federal Courts 
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73. US.—Frazier v. Lane, D.CTenn., 479 F.Supp. 
841, afid., C.A, 611 F.2d 372 Cert den. 100 
S.Q 1042. 444 U.S. 1084, 62 L.Ed.2d 770. 

76. US.—Frazier v Lane, D.CTenn., 479 F.Supp. 
841, affd., CA.. 611 F.2d 371 Cert. den. 100 
S.Q. 1041 444 US 1084, 62 L.Ed.2d 770. 

79. U.S—Williams v. McKenzie, CA.W.Va.. 576 
F.2d 566—Johnson v. Pulley. CA.Cal., 683 F.2d 
327. 

80. U S.—Felix V Cardwell, C.A Anz., 545 F 2d 92, 
cen. den 97 S.Ct. 1183, 430 U.S. 910, 51 L.Ed.2d 
587. 

84. U.S —Bryson v. State of Ala. C. A Ala, 634 F 2d 
862 

Cederbaums v. Harris, D.CNY, 484 F.Supp. 
123 

Pro se petitioner 

U.S--Cnug V. Gamson, C A.N.C., 549 F.2d 306. 
Delay of clerk in forwarding flies 
U.S.-Sattcrlcc v. Kritzman, CA.Cal, 626 F2d 682. 
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85. U.S.—Pettibone v Cupp. C.A.Or., 666 F.2d 333. 

86. U.S—Dreske v. Wisconsin Dept, of Health A 
Social Services, D.C.Wis, 491 FSupp. 1308. 

89. U.S.—Gardner v. Pogue, CA.Nev., 538 F.2d 548, 
app after remand 568 F.2d 648. 
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99. U.S.-Jackaon v. State of S.D., D.C.EC, 498 
F.Supp. 186. 
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14. Ga-Yates v. Brown, 219 S.E.2d 729, 235 Ga. 
391. 

20. U.S.—Dillingiham v. Wainwright, D.CFla., 422 
F.Supp. 259. 

§ 246.-Certificate of 

Probable Cause 
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27. U.S.—Seller v. Clausen. D.CWis.. 484 RSupp. 
217. 

28. Federal prisoner 

U.S.—Payne v. U S.. CA.Tex., 539 F.2d 443. reh. den. 
542 F.2d 375, cert. den. 97 S.Q. 1131, 429 U.S. 
1103, 51 L.Ed.2d 554. 

30. U.S.—McCarthy v. Harper, 101 S.Q. 827. 449 
U.S. 1309, 66 L.Ed.2d 782 
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37. U.S.—Haywaid v. Britt, CA.Cal, 572 F.2d 1324. 

46. U.S.—Vicaretti v. Henderson, C.A.N.Y., 645 F.2d 
100, cert. den. 102 S.Q. 334. 454 U.S 868, 70 
L.Ed.2d 171. 

47. U.S.-Goidon v. WUlia, DCGa., 516 F.Supp. 
911. 

48. U.S—U.S. ex rel Winfleld v. Casclea, D.C.N.Y.. 
403 FSupp. 956. 



§ 246 HABEAS CORPUS 

Page 284 


51. Stay granted to permit adjudication of 
merits of appeal 

U.S.—Sonnier v. M^ggio, CA La. 714 F.2d 20, cert 
den. 104 S.Cl 1331, 465 US. 1031, 79 LEd.2d 
726 

54. U.S.—^Dillingham v. Wainwright, DC.Fla, 422 
F.Supp. 2S9^ordon v WiIIis, D.C.Ga., 516 
F.Supp. 911. 

Review of imposition of death penalty 

US.—Solomon v. Kemp, DC.Ga. 572 F.Supp. 233. 
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55. U.S.—Baldwin v. Blackburn, D.CLa., 524 
F.Supp. 332. afTd. 653 F.2d 942, cert den 102 
S.Q. 2021, 456 U.S 9Sa 72 L.Ed2d 475, reh. 
dep. 102 S-Ct 2918, 437 U.S 1112, 73 L.Ed2d 
1323—Wilks V. Young, D.CWis, 586 FSupp 
413. 

Pizarro v. Harris, D.C.NY., 507 F.Supp 642. 

Gialleuge to Impositioa of death penalty 

U.S.—Autry v. Estelle. C.A.Tex.. 719 F.2d 1247. 

56. U.S.—Herrera v. Payne, CA.10, 673 F2d 307, 
cert, den 103 S.Ct. 337, 83 L.Ed.2d 273. 

63. U.S.-Thib«loiu v, UVaUee, D.CNY., 411 
F.Supp. 862. 

§ 247. Supersedeas or Stay of Pro¬ 
ceedings 
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80. U.S.—Cohen v. U.S.. C.A.Ky., 593 F.2d 766 

Extradition case 

Pa.—Com. V. Gigli, 430 A.2d 319, 287 Pa.Super. 347. 

82. U.S.—Goodman v. Keohane. C.A.Fla.. 663 F2d 
1044, teh. den. 668 F.2d 536. 

87. Appeal by etate 

U.S.—Williams v. McKenzie. C.A.W.Va.. 576 F.2d 566. 

88. W.Va.—State ex rel. Dye v. Bordenkircher, 284 
S.E2d 863. 

90. N.C—Williams v. Richardson, 281 S.E2d 777,53 
N.CApp. 663, review den. Sup., 288 S.E2d 382, 
304 N.C 733. 
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98. U.S.—Baldwin v. Blackburn. D.C.La.. 524 
F.Supp. 332, affii. 653 F.2d 942, cert. den. 102 
S.Ct. 2021, 456 U.S. 950,. 72 L.Ed.2d 473, reh. 
den. 102 S.Ct. 2918, 457 U.S. 1112, 73 L.Ed2d 
1323. 

99. Stay granted 

(2) Other matters. 

U.S.—Anderson v. Wainwright, D.C.Fla., 446 F.Supp. 
763. 

Proper procedures for handling applications 

U.S.—Barefoot v. Estelle, Tex.. 103 S.a. 3383, 463 U.S. 
88a 77 L.Ed.2d 109a reL den. 104 S.Ct. 209, 464 
U.S. 874. 78 LEd.2d 185. 
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1. U.S.—^Brinkman v. Schubert, D.C.Wis., 422 

F.Supp. 820. 

2. Stay granted 

U.S.-OrigBby V. Mabry, D.C.Ark., 583 FSupp. 629. 

6. Stay of execution of death warrant 

U.S.-Chaiiey v. Brown, CAOkl., 712 F.2d 441. 

§ 248. Bail Pending Appeal 

9. Ala.—CJS. dted fat Carter v. State, 339 So.2d 574, 

575. 

10. A]a.-GJ.S. dted In Carter v. State, 339 So.2d 
574, 575. 

Tex.-Denby v. State, App. 1 Diet., 627 S.W.2d 435, 
cert. den. 103 S.Ct. 2461, 462 U.S. Ilia 77 
LEd.2d 1338. 

12. Cola-nJohnsoo v. District Court of City ind 
County of Denver, 610 P.2d 1064, 199 Cbla 458. 

Tex.—Ex parte Quinn, Or., 549 S.W.2d 198. 


Circumstances where certain fugitive can be 
returned 

Mass.—Petition of Upton. 439 N.E2d 1216, 387 Mass. 
359. 
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23. State prisoner 

U.S—Sellars v Estelle. D.CTex. 450 F.Supp. 1262, 
affd. C.A., 591 F.2d 1208, reh den. 594 F.2d 863. 
25. US.—Magtsano v Locke, C A.Wash.. 545 F.2d 
1228 
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31. U.S.—Cagle v Davis, DCTenn, 520 FSupp. 
297, affd. C.A.. 663 F 2d 1070. 

§ 249. Briefs and Assignments of 
Error 

page 292 

40. U.S—Blankenship v Estelle. C A.Tex.. 545 F.2d 
510, app. after remand 592 F2d 27a cert. den. 
100 SO. 115, 444 US 856, 62 L.Ed.2d 75 
54. Ga—Clark v. Green, 285 S.E2d 729, 248 Ga. 
769. 

§ 250. Record 

page 293 

61. US.—Wacht V Cardwell. CAAriz., 604 F2d 
1245. 

Mo.—State ex rel. Siracener v Jackson, App.. 610 
S W.2d 420. 

W.Va.-Carnco v. GrifTith, 272 S.E2d 235, 165 W.Va 
812 
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64. Tenn.—Davenport v. Jailer, City of Memphis, 
App., 572 S.W.2d 265. 

Tex.—Ex parte Harris, Cr.App., 593 S.W.2d 330, app. 
after remand 596 S.W.2d 893. 

Ex parte Nievens, Civ.App., 592 S.W.2d 1. 
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65. Waiver permissible 

Tex.—Ex parte Henderson, Cr., 565 S.W,2d 50. 

No error presumed fh>m silent record 
Idaho—Hernandez v. Sate, 602 P.2d 539, 100 Idaho 
581. 

69. Tenn.—State ex rel. Lingerfdt v. Gardner, Cr. 
App., 591 S.W.2d 777. 

70. U.S.—Gray v. Lucas, CA.Misi., 677 F.2d 1086, 
rah. den. 685 F.2d 139, cert. den. 103 S.O. 1886, 
461 U.S. 910. 76 L.Ed.2d 815, reh. den. 103 S.O. 
3099, 462 U.S. 1124w 77 LEd.2d 1357. 

Conn.—Forney v. Steinert, 365 A.2d 815, 169 Conn. 
690. 

page 296 

71. U.S.—U.S. ex rel. Faulisi v. Pinkney. C.A.ni., 611 
F.2d 176. 

DL—People v Williams, 362 N.E2d 1306, 6 BI.Dec. 

386. 48 lU.App.3d 842. 

Tex.—Ex parte Lozano, Cr., 542 S.W.2d 408. 
Construction of statute by Indian tribal court 
U.S.—Big Eagle v. Andera, C.A.S.D., 508 F.2d 1293, on 
remand, D.C., 418 F.Supp. 126. 

Certification held not proper 

Tex.—Ex parte Smith. jCr., 561 S.W.2d 842. 

Waiver 

U.S.—Sparkman v. EsteUe, CA.Tex., 672 F.2d 559. 
Tex.—Ex parte Guzman, Cr.App., 589 S.W.2d 461. 

72. U.S.—Thompson v. Gaflhey. CA.Ohio, 540 F.2d 
251, cert, dea 97 S.Ct. 823, 429 U.S. 1078, 50 
L.Ed.2d 798, reh. den. 97 S.Q. 1611, 430 U.S. 
96a 51 L.Ed.2d 811. 

Fla.—Grooms v. Harvey, App. 2 Dist, 418 Said 467. 
Wash.—AppUcadon of Santore. 623 P.2d 702, 28 Wash. 
App. 319. 
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§ 251. Dismissal 
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73. U.S—Robinson v. MeCune, C.A.Kan.. 536 F.2d 
1340. 

N.D.-J. L R v. R L. G., 311 N.W2d 191. 

Tex.—Ex parte Ropolla Cr.. 558 S.W.2d 869. 
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81. Ala.—Lovell v. Sate, Or., 344 So.2d 1269. 

86. W.Va.—White v. Bordenkircher, 286 S.E2d 686. 

page 299 

88. Pretrial petition filed after plea not cogni¬ 
zable 

Nev.—Curtis v SherifT, Washoe County, 547 P.2d 136a 
92 Nev. 209. 

92. Tex.—Ex parte Sawyer, Cr., 543 S.W.2d 143. 
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94. U.S—Taylor v. Egeler, CA.Mich.. 575 F.2d 773. 
96. U.S.—Qemena v. Wainwright, CA.Fla., 648 
F.2d 979. 

99. U.S.—Lopez V. MaUey, C.AN.M., 552 F.2d 682. 
2. U.S.—U.S. ex rel. Lockett v. Illinois Psrole and 
Pardon Bd.. CA.Ill., 600 F.2d 116-Steele v. Tay¬ 
lor, C.A.Ohia 684 F.2d 1193, cert den. 103 S.a. 
1501, two cases and 1502, 460 U.S. 1053, 75 
L.Ed.2d 932. reh den. 103 S.O. 2113, 461 U.S. 
940, 77 L.Ed.2d 316. 
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15. U.S.—Lane v. Williams, 111., 102 S.Ct. 1322, 4SS 
U.S. 624, 71 L.Ed.2d 508. 

Maggard v. Florida Parole Commiiaion, C.A. 
Fla., 616 F.2d 890, cert. den. 101 S.Q. 372, 449 
U.S. 960, 66 LEd.2d 227, reh. den. 101 S-Q. 1422, 
450 U.S. 960, 67 L.Ed.2d 386—Newman v. SOte of 
Ala., C.A.Ala., 683 F.2d 1312, cert. den. 103 8.0. 
1773, 460 U.S. 1083, 76 L.Ed.2d 346. 

Ob.— Turner v. Austin, 225 S.E2d 20, 236 Os. 607. 
NY-People ex rel. Oalipo v Smith, 384 N.YE2d 
313, 52 A.D.2d 1088. 

Tex.—Ex parte Preston, Cr., 533 S.W.2d 820. 
Dlsmlaaal not appropriate 
Me.—Lee v. Maiiie, 447 A.2d 65. 

N Y.—People ex rel. Cunningham v. Metz, 403 N.Y. 
S.2d 33a 61 A.D.2d 590. 
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18. Os.—Hubert v. Sate, 260 S.E2d 83. 244 Gi. 374. 

22. Cal.—Matter of David B., 137 Cal.Rptr. 577, 68 
C.A3d 931. 

Miss.—Bradley v. Sate, 355 So.2d 675. 

Ma—Sate ex rel. D.W. v. Hensley. 574 S.W.2d 389. 
N.Y—People ex rel. Jones v. TemuUo, 382 N.YE2d 
360, 52 A.D.2d 631. 

Tenn.-State ex rel. Ndion v. Sims, 583 S.W.2d 302. 

Proeecotlon abandoned 

Pa.—Com. V. OigU, 430 A2d 319, 287 Pa.Super. 347. 

23. U.S.—Caltagiroiie v. Grant. CA.N.Y., 629 F.2d 
739. 
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25. N.Y.—People ex rel. Kaufinann v. Davb, 383 
N.Y.2d 622, 52 A.D.2d 931. 

Wis.—Sate ex rel. Niederer v. Cady. 240 N.W.2d 626, 
72 Wis.2d 311. 

27. U.S.—Wolfe V. Coleman, CA.Fla., 681 F.2d 1302. 

EUgibility for parole affected 

Idaho—Calkins v. May, 545 P.2d 1008, 97 Idaho 402. 

30. UE—Mabry v. Johnson, Ark.. 104 S.a. 2543. 
467 U.S. 504.81 L.Ed.2d 437, on remand 752 F.2d 
313. 

31. U.S.—Pinnon v. Gcoone, CA.Mo.. 611 F.2d 252. 
N.Y.—People ex reL Paige v. Regan. 373 N.Y.S.2d 243, 

49 A.D.2d 804. 
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90. Evidence viewed in light favorable to ap¬ 
pellant 

U.S.—King V. Brewer, CA.Iowa. 577 F.2d 435, cert, 
den. 99 S.O. 1238, 440 U.S 918, 59 L Ed.2d 468 

91. Ind —Hyatte v Lopez, 366 N.E 2d 676, 174 Ind 
App 149. 

92. Tex—Ex parte Williams. Cr.. 561 S.W.2d 1 
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10. Colo.—AUen v. Cronm, 543 P.2d 707, 189 Colo. 
540. 

Mont.—In re Hart, 583 P.2d 411, 178 Mont. 235. 

Harmless error 

Idaho-^acobsen v. State, 577 P 2d 24 
12. Ala.—Goins v. State, CrApp, 367 So 2d 997 
14. Ohio—In re Rowe. 423 N.E2d 167, 67 Ohio St 2d 
115, 21 0.0.3d 73 
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38. Tex.—Ex parte Want, Cr.. 560 S.W 2d 660 
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F2d 1284, cert. den. 97 S.Ct. 130, 429 US. 847, 
SO L.Ed.2d llS^Ray v Rose, CATenn., 535 
F.2d 966, cert den. 97 SQ. 648. 429 U.S. 1026, 
50 L Ed.2d 629. 

Findings not clearly erroneous 

(1) That defendant’s confession was intelligent and 
voluntary, and that defendant knowingly and voluntarily 
waived his right to counsel. 

U.S.—Russell V. Parratt. C.A.Neb.. 543 F.2d 1214. 

(2) That sentencing misinformation had no impact on 
entry of guilty plea. 

U.S.—Caputo V. Henderson. CA.N.Y.. 541 F.2d 979. 

(3) Other findings. 

U.S.—McCusker v Cupp, CA.Or., 541 F.2d 859— 
Smith V Brewer. CA.Iowa, 577 F.2d 466. 

No evidence 

U.S.—Speigner v Jago, C.A.Ohio, 603 F.2d 1208, cert, 
den. 100 set 1023. 444 U.S. 1076, 72 L.£d.2d 
758 

19. Kan.—Griffin v. Raines, 585 P.2d 620. 2 Kan. 
App 2d 596. 


Wash.—Donovan v. State, App. 586 P.2d 540, 21 
Wash.App. 642. 

§ 252. Hearing and Rehearing 

32. N.J.—Shaw v. Hatrak, 396 A.2d 1147, 164 NJ. 
Super. 414 

34w Expedited appeal denied 

Ga.—Ung V. Baker. 286 S.E2d 433, 248 Ga 831. 
35. Indigent’s right to appointed counsel and 
free transcript 

Cedo.—Denbow v. District Court In and For Twenty- 
First Judunal Dist., 652 P.2d 1065. 

§ 253. Scope and Extent of Review 
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57. Mo.—State ex rd. Danforth v. Bondurant, 566 
S.W.2d 478. 

61. Ala.—Blevins v. State, Cr.App., 364 So.2d 388, 
writ den., Sup.. 364 So.2d 391. 

62. U.S.—Dupuie v. Egeler. CA.Mich.. 552 F 2d 704 
-Pierce v. Cardwell. C.A.Ariz., 572 F.2d 1339. 
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64. U.S.—Blackledge v. Allison. N.C, 97 S.Ct. 1621, 
431 U.S. 63, 52 L.Ed.2d 136. 

Conn.—Parham v. Warden, Bridgeport Correctional 
Center. 374 A.2d 137. 172 Conn. 126. 

Tex.—Ex parte Lozano, Cr., 542 S.W.2d 408. 

65. U.S.—U.S. V. Nuckols, CATex, 606 F.2d 566. 

Ill—People V. Williams, 362 N E2d 1306, 6 Ill Dec. 

386, 48 Ill.App.3d 842. 

Tex.—Ex parte Ropollo, Or.. 558 S.W 2d 869. 

66. Pa.—Com. v. Hude, 397 A 2d 772. 483 Pa. 489. 

67. U.S.—Lumpkin v. Ricketts, CA.Ga., 551 F2d 
680. reh. den. 554 F.2d 475. Cert. den. 98 S.a. 
485, 434 U.S. 957, 54 L.Ed.2d 316. 

Nev.—McKinney v. Sheriff, Claik County, 560 P.2d 
151, 93 Nev. 70. 
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68. Conn.—Taylor v. Robinson, 372 A.2d 102, 171 
Conn. 691. 

70. U.S.—U.S. ex rel. Lockett v. lUmois Parole and 
Pardon Bd., CA.111., 600 F.2d 116. 

72. AliU defense 

U.S.—Wright V. Smith, CA.N.Y., 569 F.2d 1188. 

74^ Nev.—Craig v. Sheriff, Washoe County, 557 P.2d 
710, 92 Nev. 741. 

75. U.S.—Taylor v. Lombard, C.A.N.Y., 606 F.2d 
371, cert. den. 100 S.Q. 1346, 445 U.S. 946. 63 
EEd.2d 781. 
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77. U.S.—Hallowell v Keve, CA.DeI.. 555 F.2d 103. 

Or.—Johnson v. Cupp, 564 P.2d 734. 29 Or.App. 541. 

Wis.—State ex rd. Hauser v. Carballo, 261 N.W.2d 133, 
82 Wis.2d 51. 

79. Tex.—Ex parte Hagans, Cr., 558 S.W.2d 457. 

80. U.S.—Pariaie v. Greer, C.A.IIL. 705 F.2d 882, 
cert den. 104 S.Ct. 284, 464 U.S. 918. 78 LEd.2d 
261 and 104 S.Ct 366, 78 LEd.2d 326. 

Tex.—Ex parte Dora, Cr., 548 S.W.2d 392 

Vt.—Sherwin v. Hogan, 401 A.2d 895, 136 Vt. 606. 

81. Tex.—Ex parte Garda, Cr., 548 S.W.2d 405. 

83. U.S.—Lemire v. McCarthy, C.A.N.H.. 570 F.2d 
17. 

84. Tex.—Kellogg v. Kdlogg, Gv.App., 559 S.W.2d 
126. 
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88. U.S.—U.S. ex reL Moore v. Bnerton, CA.Ill., 560 
P.2d 288, cert. den. 98 S.CL 1285, 434 U.S. 1088. 
55 L.Ed.2d 794, reh. den. 98 S.Ct 1594, 435 U.S. 
962, 55 LEd.2d 811 

89, U.S.—Heard v. Jago, D.COhlo, 515 F.Supp. 162. 
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46. U.S.—Jones v. Henderson. C.A.U.. 549 F 2d 995, 
reh den. 559 F.2d 29. cert. den. 98 S.Ct. 135, 434 
U.S 840, 54 LEd.2d 103. 

Ga.—Causey v. Hart, 240 SE2d 23. 240 Ga 280. 

Bail pending disposition of petition 

N.H.—Patten v. State. 358 A.2d 863. 116 N.H. 343 

52. U.S—U.S. ex rel. Henne v. Fike, C.A111., 563 
F 2d 809, cert. den. 98 S.a 1257, 434 U S 1071 
55 L Ed.2d 776. 

§ 254. -Matters Not Necessary 

to Decision or Review; 
Moot Questions 

page 314 

58. U.S-Dallo v I.N.S, C.A.6(Mich.), 765 F2d 
581. 

Alaska—Levick v. Smedley, 553 P.2d 482. 

Vt.—Woodmansec v Stoneman, 344 A.2d 26, 133 Vt 
449. 

61. Return of indictment no longer moots bail 
proceedings 

Tex.—Ex parte Johnston, Cr., 533 S.W.2d 349, overrul¬ 
ing cases to the contrary to the extent of conflict. 

page 315 

63. Conn.—Liistro v Robinson, 365 A.2d 109, 170 
Conn. 116 

§ 255. -Presumptions 

page 316 

71. Mont—State v. Evans, 582 P.2d 1211, 178 Mont 
96 

§ 256. -Questions of Fact; Re¬ 

view De Novo 

page 318 

3. Ga.—Harbin v. Sandlin, 256 S.E2d 360, 243 Ga. 
677. 

page 319 

5. Tex.—Ex parte Adams, Cr., 541 S.W.2d 440. 

9. Ga.—Wilson v. Wilson, 245 S.E2d 279, 241 Ga. 
305. 

13. Mont—Yother v. State, 597 P.2d 79, 182 Mont 
351. 

page 320 

16. U.S.-Siepp V. Estelle, CA.Tex., 524 F.2d 447— 
Huffman v. State of Mo., CA.Ma. 527 F.2d 899, 
cert. den. 96 S.Ct. 2634, 426 U.S. 924, 49 L.Ed.2d 
379—Smith v. State of N.C. CA.N.C.. 528 F.2d 
807, cert. den. 99 S.a. 457, 439 U.$. 967, 58 
, LEd.2d 426—WeUsnd v. Parratt C.A.Neb.. 530 
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22. U.S.—Taylor v. Lombard, C.A.N.Y, 606 F.2d 
371. cert. den. 100 S.a. 1346, 445 U.S. 946, 63 
L.Ed.2d 781. 

page 322 

29. U.S.—Pate v. Walnwnght, C.A.FIa., 607 F.2d 
669. 

page 323 

42. Mont—Matter of Little Light 398 P.2d 572, 183 
Mont. 52. 

43. U.S.—Martin v. Parratt. C.A.Neb., 549 F.2d 50. 
SO. Iowa—Doan Thi Hoang Anh v. Nelson, 245 

N.W.2d 511. 

page 324 

57. Iowa—McCalester v. Hillcrest Services to Chil¬ 
dren and Youth, 232 N.W2d 1. 

On reviewing de novo mixed ques¬ 
tions of law and fact, the reviewing 
court may give deference to the find¬ 
ings of ^e underlying facts but re¬ 
serve the right to give different legal 
weight to such facts.“^ 

60,5. U.S.—Butcher v. Marquez, C.A.9(Cal.X 758 
F.2d 373, ivjecUng Satchell v. Cardwell, 653 F.2d 
408. 

§ 257. -Harmless Error 

61. U.S.—Mason v. Balcom, CA.Ga., 531 F.2d 717, 
reh. den. 534 F.2d 1407—U.S. ex reL Rooney v. 
Housewri^t C.A.IU.. 568 F.2d 516. 

Ga.—Ross v. Hopper, 240 S.E2d 8Sa 240 Ga. 369, 
cert den. 98 S.a. 1890,435 U.S. 1018, 56 L.Ed2d 
397. reh. den. 98 5.0. 3085, 436 U.S. 964, 37 
LEd.2d 1131. 

Kan.^oUy v. Aveiy, 536 P.2d 449, 220 Kan. 691 

page 325 

64w U.S.—Swanson v. Estdle, C.A.Tex.. 323 F.2d 
1250 cert den. 96 S.Ct 2213, 425 U.S. 997, 48 
L.Ed.2d 822. 

§ 258. Determinatioii and Disposi¬ 
tion of Cause ■ 

page 326 

80. Alaska—McCracken v. Corey, 612 P.2d 990. 

82. U.S.—Petition of Oei8ser.CA.FIa.. 554 F.2d 698, 
app. after remand 627 F.2d 745. cert den. 101 
S.Ct 1741, 450 U.S. 1031, 68 LEd.2d 226, leh. 
den. 101 S.Ct 3023, 451 U.S. 1032, 69 LEd.2d 
401. 

Fla.—Payne v. Aakew, App., 350 Sa2d 831. 
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§ 258 HABEAS CORPUS 

Page 826 


Tex.—Ex pute SiiUivui, Cr., S34 S.W.2d 140. 

Utah—Boggess v. Morris, 63S P.2d 39 

W.Va.—Louk V. Haynes, 223 S.E.2d 780, 159 W.Va. 
482. 

83. Tex.—Ex parte Williams. Cr. 561 S.W2d 1 
page 327 

87. U S.—U S. ex rel. Wilcox v Johnson, C A Pa, 
355 F.2d 115. 

96. Inmate not entitled 

Cal —In re Dormio, 179 Cal Rptr 669, 127 C A.3d 788. 

97. Wis.—State ex rel. Kome v. Wolke. 253 N.W.2d 
446. 79 Wis.2d 22 

Contempt order 

Tex.—Karten v. Snyder, CivApp, 597 S.W.2d 361. 

§ 259. — Affirmance or Reversal 

page 329 

16. U.S—James v. Reese, CA.Cal., 546 F 2d 325 

Ala.—Arnold v State, 316 So 2d 346, 55 Ala App 418 

Rehearing not required 

U.S.—Proffitt V. Wainwnght, CA-Fla . 685 F.2d 1227, 
reh. den. 706 F 2d 311 and 708 F 2d 734. cert. den. 
104 S.Q. 508. 464 US. 1002, 78 L.Ed.2d 697, 104 

SO. 509, 464 US. 1003, 78 L.£d2d 698, app. 
after remand 756 F2d 1500. reh. den. 774 F2d 
1179 

18. US—Magisano v. Locke. C.A.Wash., 545 F2d 
1228. 

Extradition 

Pa.—Com ex rel Berry v. Aytch, 385 A.2d 354, 253 
Pa.Snper. 312. 

21. N.M.—Matter of Doe's Adoption. App, 555 P.2d 
906, 89 NM. 606, cert. den. 558 P2d 619, 90 
N.M. 7 and 338 P.2d 620, 90 N M. 8. 

page 331 

33. Cal.—In re Mazoros, 142 CaLRptr. 609, 76 
CA.3dS0. 

N.Y.—People ex rel. Cobb v. Dilton, 446 N.Y.S.2d 738, 
85 A.D.2d 897. 

40. Ncv.—Warden, Nevada State Prison v Graham, 
564 P.2d 186, 93 Nev. 277. 

page 332 

43. Tex.—Ex parte Quinn. Cr.. 349 S.W.2d 198. 

49. U.S.—U.S. ex lel. Knight v. Wolff. D.C.Ill., 329 
F.Supp. 147, affd. CA., 713 F.2d 240, cert, den. 
104 S.Ct. 504, 464 U.S. 1000, 78 LEd.2d 693 

§ 260. — Remand of Cause or Fi¬ 
nal Determination 

51. U.S.—Stmion v. State of Ala., CA.Ala., 543 F.2d 
485, remd. 582 F.2d 377, on remand 583 F.2d 
748—Meggett v. Wainwright, CA.FIa.. 642 F 2d 
93—dark v. Jago. CA.Ohio. 676 F.2d 1099, cert, 
den. 104 S.Ct. 236a 80 L.Ed.2d 832, on renuuid 
600 RSapp. 1520. 

Fla.—Lightfoot v. Wainwri^t, App., 369 So.2d 110. 

Pa.—MUligan v. Davison. 367 A.2d 299, 244 Pa.Super. 
235. 

Utah—Codianna v. Moms, 594 PJd 87A app. after 
lemaiid 660 P.2d 1101. 

W.Va.—Angd v. Mohn. 253 S.E2d 63. 

52. U.S.—Henson v. Estelle. CA.Tex.. 641 F.2d 25a 
reh. den. 645 F.2d 71. Cert. den. 102 S.Ct. 603, 
454 U.S. 1056, 70 L.Ed.2d 593-Clark v. Wain- 
wri^t, CAJHa., 701 F.2d 893. 

Ala.—Carter v. State, 339 Sa2d 592, on remand, Cr. 
App., 339 Sa2d 594 

Remolded for new trial 

La^—State ex leL Byrd v. Hendenoo, 342 Sa2d 572. 

52. Ala.—Oibson v. States Cr.App., 411 So.2d 1297, 
app. after remand 471 So.2d 

Nev.—Diomiaek v. Director, Nevada Dept, of Prisons, 
634 P.2d 1197, 97 Nev. 488. 
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53. U.S.—White v. State of Ala, CA Ala, 541 F.2d 
1092, cert, den 97 SCt 1183. 430 U.S 9ia SI 
L Ed.2d 387. 

Fla —Williams v. State, App.. 375 So 2d 386—Costello 

V Strickland, App.l Dist, 418 So 2d 443 

Ga.—Aikens v Turner, 243 S.E2d 66a 241 Ga. 401. 

54. U S —Greene v Massey, 98 S.Ct. 2151, 437 U S 
19. 37 L.Ed.2d 15. on remand C.A., 595 F.2d 221, 
cert, quest, ans., Fla. 384 So 2d 24, on remand 
CA, 706 F2d 548. cert, den 104 S.Ct 718. 464 
US. 1046, 79 L£d2d 180, reh den 104 SCi 
1431, 465 U.S 1074, 79 L Ed 2d 754 

Fntz v Spalding, C A.Wash.. 682 F2d 782— 
Williams v Engle. C A Ohio, 683 F.2d 152, on 
remand, D.C, 559 F Supp. 395—U S ex rel. Veal 

V DcRobenis, C A.II1. 693 F 2d 642, on remand 
DC, 586 FSupp 19 

Anz.—Smart v Cantor, 574 P2d 27, 117 Ariz 539. 

Fla —Taylor v State, App, 388 So.2d 576 

Ga.—^Johnson v. Hopper, 219 S.E2d 577, 235 Ga. 191. 

Pa—Gerald Q. v Theresa G.. 426 A 2d 157, 284 
Pa.Super 498—^om. ex lel Donachy v. Kearney, 
440 A.2d 632, 294 Pa.Super 610. 

W.Va.—Thomas v Leverette. 239 S.E 2d 500, 161 
W Va 224, reh den. 

New standard for reviewing evidence 

U‘S—US. ex rel. Sullivan v Cuyler, C A.Pa., 631 F.2d 
14, on remand, D.C, S30 FSupp. 1353, on remand 
DC, 553 F.Supp. 1236, affd. C A. 723 F.2d 1Q77 

55. U.S.-Blue v. Hogan, C A.Ga., 553 F 2d 960, reh 
den. 558 F.2d 60S—Welsh v Mizell, C A.III, 668 
F.2d 328, cert, den 103 SCt. 235, 459 U.S. 923, 
74 L.£d.2d 186 

Ala.—Carter v. State, 339 So 2d 592, on remand, Cr 
App. 339 So 2d 594 

Ga.—Bell v. Hopper, 229 S.E2d 658, 237 Ga. 810. 

Idaho-McClellan v. May. 562 P2d 812, 98 Idaho 309 

56. m.—People ex rel. Elmore v. Elmore, 361 N.E2d 
615, S IlLDec. 292, 46 Ill.App.3d 504. 

Mcxit—CJ.S. cited in Application of Bertelson, 617 
P.2d 121, 130. 

Pa.—Com. ex rel Weber v. Weber, 414 A.2d 682, 272 
Pa.Super. 88—Beichner v. Beichner, 439 A 2d 737, 
294 Pa.Super. 36. 

57. Or-Owens v. Duryee, 589 P.2d 1115, 285 Or. 
75, 

58. U.S.—Ross V. Mebane, CAWis., 536 F.2d 1199 
-Stewart v. Parratt. CA.Neb, 682 F.2d 757. 

Crider v. Keohane, D.COkl., 526 F.Supp. 727. 

Fla.—^Bagley v. Brierton, App., 362 So.2d 1048—Saxon 
V. State, App. 1 Dist., 416 So.2d 904. 

Proportionality review of sentence allegedly 

cruel Inhnmnii 

UB.-Whitmore v. Maggio, CA.La., 742 F.2d 23a 

Ball 

U.S.—Beaulieu v. Hamgan. CA.Maaa., 554 F.2d 1 

Error re remanding 

N.Y.—People ex rel. DeGina v. Delaney, 391 N.Y.S.2d 
64a 36 A.D.2d 614. 
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61. U.S.-Gunsby v. Wunwnght, CA.Fla., 552 F.2d 
127, on remand, D.C. 449 F.Supp. 1041, affd. in 
part, vac in part on oth. gids., C.A., 596 F.2d 654, 
cert den. 100 S.Ct 307,444 U.S. 946. 62 L.Ed.2d 
315—Fortenberry v. Maggio, CA.La., 664 F.2d 
1288. 

La.—State v. Smith, 323 So.2d 797, app. after remand 
34SSo.2d 446. 

Tex^Ex parte Dora, Cr., 548 S.W.2d 392. 

62. U.S.—Williams v. Martin, CA.S.C, 618 F.2d 
1021—Harrison v. Owen. CA.Ind, 682 F.2d 138. 

CaL—In re Pipinoi, 187 Qa.Rptr. 73a 654 P.2d 1257, 
33 C3d 189. 28 A.L.R. 4th-205. 

Mental competency of petitioner 

U.S.-2apaU V. Estelle, CA.Tex., 588 F.2d 1017. 


65. Effectiveness of counsel 

U.S.—US. V Guerra, CA.Tex, 388 F.2d 519, app. 
after remand, 628 F2d 410, cert. den. 101 S.Ct. 
1398, 450 U.S. 934, 67 LEd.2d 369. 

67. US.-Cole V. Wynck, CA.Mo., 615 F.2d 1206. 

Tex.—Ex parte Brown, Cr.App., 575 S.W.2d 517, over¬ 
ruling Ex parte Hill, to the extent that it overruled 
Ex parte Erwin, 170 S.W.2d 226 and certain other 
pnor cases. 

Resolve ambiguity of sentence 

Colo.—Holder v Ricketts, 630 P.2d 544. 
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68. U.S.—Thomas v. Wyrick. C A.Mo., 535 F 2d 407, 
cert. den. 97 S.Ct. 178, 429 U.S. 888, 50 LEd 2d 
148, on remand, D.C, 417 F.Supp. 508—Lowery 
V Cardwell, CAAriz., 533 F.2d 546, app. after 
remand 575 F.2d 727—^Jhirad v. Ferrandina, C.A. 
N.Y, 536 F2d 478, cert den. 97 S.O. 97, 429 
US. 833, SO LEd 2d 98, reh. den 97 S.Ct. 311, 
429 U.S. 988, 50 L.Ed.2d 600—Sdlars v. Estelle. 
CA.Tex., 571 F 2d 1314—Cam v. Smith, CA. 
Ky.. 686 F2d 374—Autry v Estelle. CA.Tex.. 
719 F.2d 1251. 

Ala—Vaughan v. State, Cr.App., 415 So.2d 1231. 

Pa.—Sweeney v Sweeney, 361 A.2d 302, 241 Pa.Super. 
235. 

69. US —Lambert v. State of Mont., C A.Mont., 545 
F.2d 87 

Oa.-PhiIlips v. Hopper. 227 S.E2d 1. 237 Ga. 68. 

Litigation of Fourth Amendment claim 

U.S.—White V State of Ala., CAAla., 541 F.2d 1092, 
cert, den 97 S.Ct. 1183, 430 U.S. 9ia 51 LEd.2d 
587. 

Implication of state In plea bargaining 

US—Ballartl v. Maggio. C.A.La., S44 F.2d 1247, app. 
after remand 583 F.2d 159. 

Parole matters 

U.S. — Wyatt V. U.S. Parole Commission, CAiWssh., 
571 F2d 1089. 

NY.—People ex rel. Herrera v. Schager, 451 N.Y.S.2d 
786, 88 A.D.2d 983, app. after remand 461 N.Y. 
S.2d 75, 93 A.D.2d 847. 

Admission of Improper testimony 

U.S.—Oanlncr v. Blackburn, C.A.U.. 569 F.2d 856. 

71. U.S.—Ballard v. Maggio, CA La.. 544 F.2d 1247, 
app. after remand 583 F.2d 159—Suggs v. LaVal- 
lee, CANY., 570 F.2d 1092, cert den. 99 S.a 
290, 439 U.S. 915, 58 L.Ed 2d 263. 

72. U.S.—Sand v Estelle, C.A.Tex., 551 P.2d 49. op. 
after remand 559 F.2d 364, cert den. 98 S.Ct. 
1267, 434 U.S. 1076, 55 L.Ed.2d 783—U.S. ex rel. 
Sullivan V. Cuyler, CA.Pa., 631 F.2d 14, on re¬ 
mand, D.C. 530 F.Supp 1353, on remand D.C, 
553 F.Supp 1236, affd. C.A.. 723 F.2d 1077—Ma- 
tias V. O^iro, CAJlawaii, 683 F.2d 318. 

Tex.—Ex parte Campoi, Cr.App., 613 S.W.2d 745, app. 
after remand 630 S.W.2d 276. 

Acting pro se 

(1) Other instances. 

U.S.—^Rhinehart v. Gunn, CACal., 661 F.2d 738. 

73. U.S.—UB. ex rel. Cleveland v. Warden, New 
Jersey State Prison, CANJ., 544 F.2d 120a 

74. U.S.-JoidBn v. EsteUe, CA.Tex.. 551 F.2d 612, 
cert. den. 98 S.Ct 485, 434 U.S. 957, 54 LEd.2d 
316. 

Law of the case 

U.S.—Wilwording v. Swenson, CAMo., 502 F.2d 84A 
cert. den. 95 S.Ct 835, 420 U.S. 912, 42 LEd.2d 
843, on remand, D.C. 405 F-Supp. 447, affd. 538 
F.2d 331 
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76. U.S.—McQueen v. Swenson, CAMo, 537 F.2d 
976, on remand 425 F.Supp. 373, revd., CA., 549 
F.2d 57a op. mod. 549 F.2d S7a revd. 560 F.2d 
959. 

77. U.S.—Pride v. Estelle, CATez., 649 F.2d 324. 

78. U.S.—Pate v. Smith, CA.Ky.. 637 F.2d 1068. 
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Tex.—Ex parte McKenzie. Cr.App., S93 S.W 2d 938. 
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81. Oa.—Doney v. WiUis, 249 S.E2d 28. 242 Oa. 
316. 

82. U.S.—Armstrong v. Collier. C.A Miss. 336 F.2d 
72. 

Cal.—In re Blake, 160 CalRptr. 781. 99 C A.3d 1004 
84. Tex.—Ex parte Davila. Cr. 330 S.W 2d 343. 

HAM 

The word '^ham” means the hind leg of 
a swine.*’^ 

ns. U.S.—American Meat Institute v. U.S. Dept, of 
Agriculture. D.CVa.. 496 F.Supp. 64, 67. 

page 353 

HARASS 

67. Similaily defined 

Cal.—Bechtel Corp. v. Industnal Indem. Co., 130 Cal 
Rptr. 29, 31, 86 CA.3d 43. 

HARASSMENT 

U.S.—CJjS. dtad In McMurdie v Doutt, D.C.Ohio, 
468 F.Supp. 766, 773. 

page 357 

HARDWARE 

39. “Hardware" in computer jargon see the CJ.S. 
definition Computer. 

HAWKERS AND 
PEDDLERS 

§ 3. Persons Considered Hawkers 
or Peddlers 

page 367 

39. Golpoiteiire 

U.S.—Tate v. Akers, D.CWya, 409 RSupp. 978, affd., 

C. A., 363 F.2d 1166. 

page 370 

68. U.S.—Love v. Mayor, City of Cheyenne, Wya, 

D. CWya, 448 F.Supp. 128. 

Giting of oindy to aome while soliciting 
U.&—Ghesnnt v. St. Louis County, Mo., D.C.Mo., 493 
F.Supp. 113, affU. in part, revd. in part on oth. 
gcda., C A., 656 F.2d 343. 

69. Registration 

Oa.—Neal v. DeKalb County. 219 &E2d 14, 133 Ga. 
App. 761. 

§ 5. Regulation and Control 

page 371 

92. Ordinance construed 

U.S.—Tate v. Akeis, CA.Wyo.. 363 F.2d 1166. 
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98. U.S.—Eagle v. Koch, D.CN.Y., 471 RSupp. 175. 

§ 6. -Municipalities 

4w U.S.—City ofNew Orleans V. Dukes, 96 S.Ct 2313, 
427 U.S. 297, 49 L.Ed.2d 311, on remand. C.A.. 
337 F.2d 836 overruling Morey v. Doud, 334 U.S. 
437. 42 S.CL 1344, 1 LEd.2d 1483. 

Cal.—People v. Ala Carte Catering Co., 139 Cal.Rptr. 
479, 98 CA.3d Supp. 1. 

Mais.r-€oin. v. Gulden, 341 N.E2d 262. 369 Mass. 
963. 


HEALTH AND ENVIRONMENT § 5 


Charitable solicitation 

U.S.—Chesnut v St. Louis County, Mo., C A.Mo., 636 
F2d 343. 

5. Pushcarts 

U.S.—Dukes V. Gty of New Orleans. C.A La., 301 F.2d 
706, revd. on other grounds 96 S.Ct 2313, 427 U S 
297. 49 L.Ed.2d 511, on remand. C.A.. 337 R2d 
836. 
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HEALTH AND 
ENVIRONMENT 

For discussion relating to toxic substances see 
Health & Environment § 66.5. 

§ 2. Definitions 


page 373 

IZ N.Y.—People v. Wood. 402 N.YS.2d 726, 93 
Misc.2d 23. 

Ordinance held invalid 

US.—Love V. Mayor, City of Cheyenne, Wyo., DC 
Wyo., 448 F.Supp. 128 
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16. Cal.—People v. Ala Carte Catering Co., 139 Cal 
Rptr. 479. 98 CA.3d Supp. 1. 

Ordinances held reasonable 

La.—Eudy v. Jefferson Parish Council. App, 363 Sa2d 
1235. 

§ 7.-Restriction or Prohi¬ 

bition of Peddling; Door-to- 
Door Solicitation 

page 376 

40. N.Y.—People v. Christian. 410 N.Y.S.2d 513, 96 
Mi8C.2d 1109. 

44. U.S.—New York Public Interest Research Group, 
Inc. V. Village of Roslyn Estates. D.CN.Y , 498 
F.Supp. 922 

§ 8. Licenses and Taxes 

47. U.S.—Chesnut v. St Louu County, Mo., CA. 
Mo.. 636 F.2d 343. 

N.Y.-Scott V. Ratner, 422 N.Y.S.2d 285, 101 Misc.2d 
841. 
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65. Waiver 

N.Y.—Scon V. Ratner, 422 N.Y.S.2d 283, 101 Misc 2d 
841 
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73. Revocation of permit 

La.—Eudy v. Jefferson Parish Council, App, 363 So 2d 
1233. 

§ 9. -Exemptions 

page 379 

90. N.Y.—People v. Wood, 402 N.Y.S.2d 726. 93 
MiBc.2d2S. 

§ 12. Offenses 

page 381 

21. NY.—People v. Mendell, 415 N.YS2d 364, 98 
Mia&Zd 1121. 

Page 386 

HE, HIM & HIS 

44. Mich.—People v. Falkenberg, Mich.App., 333 
N.W.2d 616, 617, 124 Mich.App. 173. 
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29. U.S —Scenic Rivers Ass'n of Oklahoma v. Lynn, 
D.C.Okl., 382 RSupp 69, affd in part, revd. in 
part on oth. grds. 320 F.2d 240, revd. on oth. grds. 
96 S.Ct. 2430, 426 U.S. 776, 49 LEd.2d 205, reh 
den. 97 S Ct. 198, two cases. 429 U.S 875. 50 
L.Ed2d 139. 

§ 4. — Federal Government 
page 398 

40. D.C—Amoco Oil Co. v Environmental Protec¬ 
tion Agency. CA. 543 F.2d 270, 177 U.S.App. 
D.C. 123. 

45. U.S—Application of Lewis, D.CN.Y., 312 
RSupp. 1146. 
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49. U.S—Aldsmuy v. Pino, DCN.Y., 436 RSupp. 
1005 

§ 6. -State or Local Govern¬ 

ments 

51. Fla.—Askew v. Cross Key Waterways, 272 So.2d 
913. 

52. U.S.—Great Atlantic & Pac. Tea Co., Inc v. 
Cottrell, Mias., 96 S-D. 923, 424 U.S. 366, 47 
L Ed.2d 33 

Stepping Stone Enterprises, Ltd. v. Andrews, 
CA.R.I., 531 F.2d 1, cert den. 97 S.Q. 74, 429 

U. S. 823, 30 L.E(L2d 83. 

Fla.—Rogers v. State Bd. of Medical Examiners, App.. 

371 So 2d 1037. affd.. Sup., 387 So.2d 937 
N.Y.—Nik-O-Lok Ca v. Carey, 360 N.E2d 1076, 40 
N.Y2d 1089, 392 N.Y.S.2d 393. 

53. Minn.—Minnesota Suite Bd of Health by Lawson 

V. City of Brainerd, 241 N.W.2d 624, 308 Miim. 
24, app. dism. 97 SCt. 33, 429 U.S. 803, 30 
LEd.2d 63. 

55. Alaska—Ravin v. State. 337 P.2d 494. 

Regulation of blood plasma collection 

U.S.—Hillsborough County, Fla. v. Automated Medical 
Laboratories, Inc., Fla., 105 8.0. 2371. 83 L.Ed.2d 
714, on remand 767 F.2d 748, and 773 R2d 1430. 

56. NJ.^ona v. Buford, 363 A.2d 1364, 71 N.J. 
433. 
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58. Md.—Donndly Advertising Corp. of Maryland v. 

aty of Baltimore, 370 A.2d 1127, 279 Md. 660 
N.J.—Borland v. Bayonne Hospital, 300 A.2d 384, 122 
NJ.Super. 387. affd. 344 A.2d 331, 136 N.J.Super. 
60, affd. 369 A.2d 1, 72 NJ 132, cert. den. 98 
S.Ct 56. 434 U.S. 817, 54 LEd.2d 73. 

Ohio—City of Canton v. Whitman, 337 N.E2d 766, 44 
Ohio St.2d 62. 73 0.0.2d 285, app. dism. 95 8.0. 
1733, 423 U.S. 936. 48 L.Ed.2d 201. 

Wash.—^Ford v. Bdlinghim-Whatoom County Dist. Bd. 
of Health, 338 P.2d 821, 16 Wash.App. 709. 

61. Alaska—Ravin v. State, 337 P.2d 494. 

N.J.—Lom-Ran Corp. v. Department of Environmental 
Proteetkm, 394 A.2d 1233. 163 NJ.Super. 376. 

Solid Waate Management Act 
Pa^—City of York v. Com. Dept, of Environmental 
Resources. 364 A.2d 978, 26 Pa.Cmwlth. 603. 

page 401 

62. Alaaka-Ravin v. State, 337 P.2d 484. 
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§ 6. Validity of Statutes and Regu¬ 
lations in General 

70. Idaho—Jones v. State Bd of Medicine, 555 P 2d 
399, 97 Idaho 859. cert. den. 97 S.Ct. 2173, 431 
U.S 914, 53 L Ed.2d 223. 

Maas.—Grocery Mfrs. of Amenca, Inc v Department 
of Public Health. 393 N E 2d 881, 379 Mass. 70 

Statutes, ordinances or regulations valid 

U.S.—Natural Resources Defense Council, Inc. v Envi¬ 
ronmental Protection Agency, C.A, 537 F.2d 642 

Cal —^Lackner v St. Joseph Convalescent Hospital. Inc., 
165 Cal Rptr 198, 106 C.A 3d 542 

Colo.—Air Pollution Variance Bd v Western Alfalfa 
Corp.. 553 P.2d 811, 191 Colo. 455 

NY—TL.C. Medical Transp Services, Inc. v. Com¬ 
missioner of Dept of Health, 412 N Y.S.2d 70. 66 
A.D.2d 999. 

Pa.—National Wood Preservers, Inc v Com., Dept, of 
Environmental Resources, 414 A 2d 37, 489 Pa 
221, app. dism 101 SCt. 47. 48. 449 US. 803, 66 
L.Ed.2d 7 

Tex.—Lloyd A. Fry Roofing Co v. State, Civ. App., 541 
S W.2d 639, err. ref. no rev err 

Regulations Invalid 

U.S.—Hocto Chemicals &. Plastics Corp v Tram, 
C A., 537 F.2d 620. 

Fla.—State Dept, of Health and Rehabilitative Services 
v. Framat Realty, Inc, App 1 Dist., 407 So.2d 238. 

La.—State v Dousay, 378 So 2d 414. 

Mich.—People v. Olsonite Corp., 265 NW.2d 176, 80 
Mich.App. 763. 

71. Va.—McMahon v. Oty of Virginia Beach. 267 
SE2d 130, 221 Va. 102, cert den 101 S.Ct 361. 
449 U.S. 954, 66 L.Ed.2d 219. 

72. Tex.—Texas Antiquities Committee v Dallas 
County Omimunity College Dist, 554 S.W.2d 
924, 18 A.LR.4th 973. 
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73. Ala.—Baldwin County Bd. of Health v. Baldwin 
County Elec. Memberahip Corp., 355 So.2d 708 

74. CaL—People v. Tufts. 159 Cal.Rptr. 163, 97 
CA.3d Supp. 37. 

77. U.S.—U.S.' V. Reserve Mining Co.. D.C.Miim., 
394 F.Supp. 233. 

78. Cal.—People v. Tufts, 159 Cal.Rptr. 163, 97 
C.A.3d Supp. 37. 

ni—^Union Oil Co. of California v. Illinois Pollution 
Control Bd., 357 N.E2d 715, 2 ni.Dec. S48, 43 
Ill.App.3d 927. 

Va.—McMahon v. City of Virginia Beach, 267 S.E2d 
130, 221 Va. 102, cert. den. 101 S.Ct. 361,449 U.S. 
954, 66 L.Ed.2d 219 

Factor! Involved 

Iowa—Kasparek v. Johnson County Bd. of Health, 288 
N.W.2d Sll. 

80. m.— lUinoiB State Chamber of Commerce v. Pol¬ 
lution Control Bd., 364 N.E2d 631,7 Ill.Dec. 470, 
49 llLApp.3d 954. 

Statute valid 

Fla.—Golden v. McCarty, 337 So.2d 388, 81 A.L.R.3d 
1206. 

Mont—State ex id. Zander v. District Court of Fourth 
Judicial Dist., In and For Missoula County, 591 
P.2d 656, 180 Mont. 548. 

86. Not violative of Flnt Amendment 

N.Y.-Modjedca Sign Studios, Inc. v. Berle, 373 N.E2d 

255, 43 N.Y.2d 468, 402 N.Y.S.2d 359, app. dism. 
99 S.CL 66, 439 U.S. 809, 58 L.Ed.2d 101. 

87. Sl^ to privacy 

NJ.-State V. Saunder, 326 A.2d 84, 130 NJ.Super. 
234, afld., A.D., 361 A.2d 111, 142 NJ.Super. 287, 
revd. on other grounds. Sup., 381 AM 333, 75 N J. 
200 . 
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88. Del.—State v. Braun, Super., 378 A2d 640. 


91. US.—Metpath Inc v. Imperato, D.C.N.Y., 450 
F.Supp. 115. 

92. Minn—Can Mfrs. Institute. Inc. v. State, 289 
N.W 2d 416 

§ 7. Sanitary or Health Districts 

95. U S.—CJ.S. dted in Peterson v. Mathews. D.C. 
Md, 414 F Supp. 1306. 1317. 

page 404 

2. Ariz —Pinal Sanitary Dist. v Board of Sup'rs, Gila 
County. App., 623 P 2d 835. 128 Anz. 46. 

Conflict of statutes 

(3) No conflict shown 

Wis—Watson v. Town of Three Lakes, App, 290 
N W.2d 520, 95 Wis.2d 349 

5. Anz—Pima County v Adonis Corp, App., 568 
P2d 1126, 116 Anz 228 
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30. Anz.—Pima County v Adonis Corp., App.. 568 
P.2d 1126. 116 Anz. 228. 

§ 8. -Powers and Duties 

page 408 

40. Ohio—Kucinich v. Cleveland Regional Sewer 
Dist., 410 N.E.2d 795. 64 Ohio App.2d 6. 18 
003d 4. 

page 409 

55. Anz.—Payson Sanitary Dist of Oila County v. 
Zimmerman, App., 581 P2d 1148, 119 Anz. 498. 

page 410 

57. Or.—Bashaw v. Bear Creek Valley Sanitary Au- 
thonty, 597 P.2d 822, 287 Or. 113. 

§ 9. Boards, Departments, and Offi¬ 
cers 

page 411 

64. CaL—Fogo v. Cutter Laboratones, Inc., 137 Cal. 
Rptr. 417, 68 C.A.3d 744. 

Designation as health systems agency 

U.S.—Health Sydems A^cy of Oklahoma, Inc. v. 
Norman, C.A.Okl., 589 F.2d 486. 

65. N.J.—Irvington General Hospital v. Department 
of Health of State of NJ., 374 A.'id 49, 149 
N.J.Super. 461. 

§ 11. -Appointment, Qualifica¬ 

tions, and Tenure 

page 413 

93. Statute valid 

Miss.—Clark v. State ex id. Minissippi State Medical 
Ass’n, 381 Said 1046. 

94. U.S.—Mid-America Regional Coundl v. Math¬ 
ews, D.C Mo., 416 F;Supp. 896. 

95. Appointment vnlid 

Ohio—State ex id. Channing v. Rhodes, 345 N.E2d 
390, 45 Ohio St.2d 351, 74 0.0.2d 517. 

page 415 

30. Ky.—Tnmble County Fiscal Court v. Trimble 
County Boaid of Health, App. 587 S.W.2d 276. 

AboUshment of positioo 

N.Y.—Switzer v. Salutary Dist No. 7, Town of Hemp¬ 
stead. Nassau County. 422 N.Y.S.2d 455, 73 
A.D.2d 617. app. dism. 407 N.E2d 1349, SO 
NY.2d 842.430 NY.S.2d53. 

page 416 

35. Ohio—State ex reL Martin v. City of Columbus, 
Dept, of Health, 389 N.E2d 1123, 58 Ohio St.2d 
261, 12 0.0.3d 268. 


36. Cal.—Brown v. Superior Court of Mendodno 
County. 123 Cal.Rptr 377, 538 P.2d 1137, IS 
C.3d 52. 

N.J.—Irvington General Hospital v. Department of 
Health of Sute of N.J., 374 A2d 49. 149 N.J.Su- 
per. 461. 

§ 12. -Compensation 

page 417 

43. Expenses of retaining private connsel 

U.S.—Castillo V. U.S., C.A.Ariz., 707 F.2d 421 

48. Wash —Biggs v. State, Dept of Retirement Sys¬ 
tems, 622 P.2d 1301, 28 Wash.App. 257. 

49. U.S.—Texas Acorn v Texas Area 5 Health Sys¬ 
tems Agency, Inc., C A Tex., 559 F.2d 1019, r^ 
den 565 F.2d 908. 

Expenses 

N.Y—^Ene County v. Whalen, 394 N.Y.S.2d 747, 57 
A.D.2d 281, affd. 377 N.E2d 984. 44 N.Y.2d 817, 
406NYS2d 453. 

§ 13. — Powers and Duties in 
General 

page 418 

69. U.S.—Albert Elia Bldg. Co.. Inc. v. Sioux Oty, 
Iowa, D.C.Iowa. 418 F.Supp 176. 

Ind.—Sute ex rd Paynter v. Marion County Superior 
Court, Room No. 5. 344 N.E2d 846, 264 Ind. 345. 

Mass.—Board of Health of North Adams v. Mayor of 
North Adams, 334 N.E2d 34, 368 Mass. SS4. 

NJ^ones v. Buford, 365 A.2d 1364, 71 N.J. 433. 

Abolishment of positions 

NY—Turner v. Berle, 404 N.Y.S.2d 50, 61 A.D.2d 
711 

Fla.—State Dept, of Health and Rehabiliutive Services 
v. Barr, App., 359 So.2d 503. 

Pa.—Masland v. Bachman, Cmwith, 361 A.2d 473, 25 
Pa.Cmwlth. 435, vac on oth. grds.. Sup., 374 A.2d 
517, 473 Pa. 280. 

70. Tex.—Texas Health Facilities Commission v. 
Nueces County Hospital Dist., Ov.App., 581 
S.W.2d 768. 

No Inherent authority 

Fla.—Department of Health and Rehabiliutive Services 
v. Florida Psychiatric Soc., Inc., App., 382 So.2d 
1280. 
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71. Iowa—Kaaparek v. Johnson County Bd. of 
Health, 288 N.W.2d 511. 

Mau.—Board of Health of North Adams v. Mayor of 
North Adams, 334 N.E.2d 34, 368 Mau. 554. 

74. NJ^ones v. Buford, 365 A2d 1364, 71 NJ. 
433. 

Wis.—^Holtz A Krause, Inc. v. State Dept, of Natnnl 
Resources, 270 N.W.2d 409, 85 Wis.2d 198. 

78. Wash.—Parkridge v. City of Seattle, 573 P.2d 359, 
89 Wash.2d 45A 

79. N.H.—Appeal of Town of Goflktown. 437 A2d 
291, 121 N.H. 999. 

82. U.S.—Mid-America Rqjonal Council v. Math¬ 
ews, D.CMa. 416 F.Supp. 896. 

page420 

90. Ala.—Adams v. Mathis, 350 So.2d 381. 

§ 14. — — Rules, Regulations, 
and Orders 

page 421 

3. Ga.—Vinson v. Howe Builders Ass’n of Atlanta, 
213 S.E2d 890, 233 Oa. 948, disapproving Henry 
Grady Hold Corp. v. Watts, 119 Ga.App. 251, 
167 S.E2d 205. 

IlL—Tri-County Landfill Co. v. Illinois Pollution Con¬ 
trol Bd.. 353 N.E2d 316, 41 IU.App.3d 249. 
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3Z Service of order 

Mont.—State ex rel D^t. of Health and Environmental 
Sciences v. Qty of Livingston, Park County, 548 
P.2d 155. 169 Mont. 431. 

37. Cal.—Wilson v. Santa Clara County, 137 Cal. 
Rptr. 78. 68 CA 3d 78. 

§ 16. -Proceedings 

page 425 

39. Regnlatlon valid 

Ind.—State ex id. Paynter v. Manon County Superior 
Court, Room No. 5. 344 N.E 2d 846, 264 Ind. 345. 

42. Pa.—Com. v. Derry. Tp.. Westmoreland County, 
314 A.2d 874, 10 Pa.Cmwlth. 619, affd. 351 A.2d 
606. 466 Pa. 31 

43. Ind.—State ex rd. Paynter v Manon County 
Superior Court, Room No 5. 344 N.E 2d 846, 264 
Ind. 345. 

Snbetantial evidence rule on appeal 

Pa.—Demarco v. Com., Dept, of Health. 397 A.2d 61, 
40 Pa.Cmwlth 248. 

Tex.—Nueces County Hospital Dist. v. Texas Health 
Fadlities Commission. av.App., 576 S.W.2d 908 

Va.—State Bd of Health of Com. of Va. v Godfrey, 
290 S.E2d 875, 223 Va. 423. 

Remand required 

Mich.—Murphy v. Oakland County Dept, of Health, 
290 N.W.2d 139, 95 Mlch.App 337. 
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62. Notice unfair 

Vt.—In re Yashko. 415 A 2d 1322, 138 Vt. 364. 

§ 16. Capacity of Health Authorities 
to Sue and Be Sued 


Page 445 

§ 22. -Vaccination 

page 433 

70. Compelling state interest 

N.Y—Eichner v. Dillon. 426 N.Y.S.2d 517, 73 A.D.2d 
431, mod. on oth grds. 420 N.E2d 64, 52 N.Y.2d 
363, 438 N.Y.S.2d 266, cert. den. 102 S.Ct. 309, 
454 U.S. 858, 70 LEd.2d 153. 

76. NY—Brown v. Qty School Dist of Qty of 
Commg, 429 NY.S.2d 355, 104 Miac.2d 796, 
afM.. A D., 444 N.Y.S.2d 878. 

Statute valid 

U.S.—Kleid v. Board of Ed. of Fulton, Kentucky Inde¬ 
pendent School Dist, D.C.Ky., 406 F.Supp. 902. 

§ 23. -Quarantine 

page 434 

84. W Va.—Greene v Edwards, 263 S.R2d 661, 164 
W.Va. 326. 

§ 25. — — Proceedings 

page 437 

50. U.S—Morales v. Turman, CATex, 562 F.2d 
993. reh. den., CA.. 565 F2d 1215, on remand 
D.C., 569 RSupp. 332. 

54. W.Va.—Greene v. Edwards, 263 S£2d 661, 164 
WVa 326. 

§ 26. Nuisances Detrimental to 
Health 

page 438 

69. Ohio—State ex rel. Brown v Rockside Reclama¬ 
tion. Inc., 351 N E.2d 448, 47 Ohio St.2d 76, 1 
0.0.3d 46. 


Mnnldpal ordinance 

Ohio—Gty of Canton v. Whitman, 337 N.E.2d 766, 44 
Ohio St2d 62, 73 0.0.2d 285, app. dism. 96 S.Ct 
1735, 425 U.S. 956, 48 L.Ed.2d 201. 

7. Mass.—Com. v. Racine, 363 N.E.2d 500, 372 Mass 

631. 

County lead poisoning regulations 

Ky—Com. v. Do. Inc., 674 S.W.2d 519. 

page 422 

8. U.S.—Carey v. Population Services, Intern., N.Y.. 

97 S.Ct 20ia 431 U.S. 678, 52 L.Ed.2d 675. 
Alaska—McGinnis v. Stevens, 570 P.2d 735. 

Cok).—Winkler v. Colorado Dept, of Health. 564 P.2d 
107, 193 Colo. 170. 

Ill.—Tri-County Landfill Co. v. Illinois Pollution Con¬ 
trol Bd.. 353 N.R2d 316, 41 lllApp.3d 249. 
Neb.-Scott v. State ex rel. Bd. of Nursing, 244 N.W.2d 
683, 196 Neb. 681. 

NJ.—aty Council of City of Elizabeth v Naturile. 345 
A.2d 363, 136 NJ.Super. 213—New Jersey Ass’n 
of Heslth Cue Fadlities v. Kldn, 440 A.2d 476, 
182 NJ.Super. 252. 

N.Y.—^New York State Bd. of Pharmacy v Certain 
Adulterated and Misbranded Drugs, located at 31 
Washington St., Brooklyn, 393 N.Y.S.2d 447, 57 
A.D.2d 569. 386 N.R2d 250, 46 N Y.2d 741, 413 
N.Y.S.2d 641. 

Ps.—Mailand v. Bachman, 374 A.2d 517, 473 Pa. 280. 

R. I.—BafToni v. Sute, Dept, of Health. 373 A.2d 184, 

118 R.1. 226. 

S. C—Johnson v. Roberts. 236 S.R2d 737, 269 S.C 119, 

app. dism. 98 S.Q. 1222, 434 U.S. 1055, 55 
L.Ed.2d 755. 

Wash.—Ford v. Bellingham-Whatcom County Dist. Bd. 
of Health, 558 P.2d 821, 16 Waah.App. 709. 

Scope of regulation 

Ky.—Kavanaugh v. Daniels, App., 549 S.W.2d 526. 

9. Ill—Peabody Coal Co. v. Blinds Environmental 

Protection Agency. 364 N.R2d 929. 7 IU.Dec. 638, 
49 niApp.3d 252. 

N.Y.—^Broadacies Skilled Nursing Fadlity v. Ingraham, 
381 N.YR2d 131, 51 AJ>.2d 243. 

10. N.Y.—^People v. Holbrook Tranap. Coip., 378 
N.Y.S.2d 939, 84 Misc.2d 650, app. dism. 389 
N.Y.S2d 314, 88 Miac.2d 80. 

13. U.S.—Yaietsky v. Blum, D.C.N.Y., 456 F.Supp. 
653. 
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16. Del—State v. Braun, Super., 378 A.2d 640. 
N.Y.—Broadacies Skilled Nursing Fadlity v. Ingraham, 
381 N.Y3.2d 131, 51 A.D.2d 243. 

Sokolov v. Incorporated Village of Freeport, 372 
N.Y3.2d 304, 82 Misc2d 1087. 

S.C-Johnson v. Roberts, 236 S.R2d 737, 269 S.C 119, 
app. dism. 98 S.Ct. 1222, 434 U.S. 1033, 55 
L.Ed.2d 735 

Wis.—^Holtz ft Krause, Inc. v. State Dept of Natural 
Resources, 270 N.W.2d 409, 85 Wii.2d 198. 

20. Ala.—Mobile County Bd. of Health v. McNdll 
330 Sa2d 303. 

22. Ala.—Mobile County Bd. of Health v. McNdll, 
350 So.2d 303. 

N.Y.—Soibonne Aputments Co. v. Board of Health of 
Gty of New York, 390 N.Y.S.2d 358, 88 Misc.2d 
970. 

23. Ill—U.S. Sted Corp, v. Illinois Pollution Control 
Bd.. 367 N.R2d 327, 9 BlDec. 893, 52 niApp.3d 
1 . 

Burden of proof on challenger 
Wash.—Frame Factory, Inc. v. Department of Ecology, 
383 P.2d 660, 21 Wash.App. 50. 

page 424 

31. Ala.—Mobile County Bd. of Health v. McNeill, 
330 So.2d 303. 

N.Y.—St Joseph’s Hospital v. Whalen. 374 N.Y.S.2d 
529, 84 Misc.2d 206. 


page 427 

73. Wis.—Kegonsa Joint Sanitary Dist. v. Gty of 
Stoughton, 274 N.W.2d 598, 87 Wis.2d 131. 

74, NJ.—^Irvington General Hospital v Department 
of Health of State of N.J., 374 A 2d 49. 149 
NJ.Super. 461 

§ 17. Actions Generally 

82. Exhaustion of administrative remedies 

U.S.—Smoke Rise, Inc. v. Washington Suburban Sani¬ 
tary Commission, DCMd., 400 RSupp. 1369. 

Fla.—West Florida Hosp. v. Department of Health ft 
Rehabilitative Suvi^ App 1 Dist., 417 Sa2d 
1076. 

89. U.S.—Mid-America Regional Council v. Math¬ 
ews, D.CMa, 416 RSupp. 896. 

§ 18. Ck>minunicable Disease Regu¬ 
lation Generally 

page 428 

9Z Fla.—State Dept of Agriculture and Consumer 
Services Division of Animal Industry v. Denmark, 
App.. 366 So.2d 469. 

Purpoee of atatnte 

Cal—Derrick v. Ontario Community Hospital, 120 Cal. 
Rptr. 566, 47 C A.3d 145. 

pa^429 

99. Cal.—Derrick v. Ontario Community Hoq}ital, 
120 CaI.Rptr. 566, 47 CA.3d 145. 

§ 20. Measures to Prevent Spread of 
Disease 

page 431 

35. Scope of Judicial review 

U.S.—State of La. v. Mathews, D.C.La., 427 F.Supp. 
174. 


page 439 

77. Ma—State ex rel Dresser v Ruddy. 592 S.W.2d 
789 

§ 27, -Abatement 

page 442 

14. N.J.—State, Dept of Environmental Protection v 
Ventron Corp.. 440 A.2d 455, 182 NJ.Super. 210, 
affd. as mod. on oth grds.. 468 A.2d ISO, 94 N.J. 
473. 

17. Jurisdiction 

III —Village of Wilsonville v. SCA Services, Inc., 426 
N.R2d 824, 55 BlDec. 499, 86 Ill2d 1. 

§ 28. Building Health and Safety 
Laws In General 

page 444 

61. Mich.—Gty of Warren v. State Const Code Com¬ 
mission, 239 NW.2d 640, 66 Mich.App. 493— 
Marquette County v. Board of Control of North¬ 
ern Michigan University, 314 N.W.2d 678. Ill 
Mich. App. 521. 

Mont—Swenson v. Buffalo Bldg. Co, 635 F.2d 978. 

Pa.—Appeal of Hoge, 410 A 2d 106, 48 PaCmwlth. 
642. 

Wash.—O’Brien v. Detty, 576 P.2d 1334, 19 WasRApp. 
620. 

Inspection 

Cal.—Currier v. Gty of Pasadena, 121 CalJlptr. 913,48 
CA.3d 810, cert den. 96 S.G. 432, 423 U.S. 1000, 
46 L Ed 2d 375. 

Statute construed 

Ohio—Buckeye Ware, Inc. v. Arnold, 375 N.R2d 420, 
54 Ohio St.2d 164, 8 0.0.3d 158. 

page 445 

63. Judicial review 

D C.—Lee v. District Columbia Bd. of Appeals and 
Review. App. 423 A.2d 210 
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64, N.Y.—^Boyer v Department of Health of Albany 
County. 381 N.Y.S 2d 803. 32 AD.2d 632 
Bryant Hoe Coip. v. Valentine. 371 NYS.2d 
762. 

N.C—Greene v Qty of Wmston-Salem, 213 S.E.2d 
231. 287 N.C 66 

Tex.—Jones v. Gty of Odessa. Gv-App., 574 S.W 2d 
830, err. ref. no rev. err. 

66. Fla—^Broward County Bd. of Rules and Appeals 
V. Rush Hampton Industries. App., 332 So.2d 666 

Mich.—Ypsilanti Tp. v. Edward Rose, 313 N.W.2d 196, 
112 Mich App 64. 

page 446 

71. Wash—City of Sumner v. First Baptist Church of 
Summer, Wash., 639 P2d 1358, 97 Wash.2d 1 

Regulation invalid 

N.Y —Sokolov V. Incorporated Village of Freeport, 372 
N Y S.2d 304, 82 Misc.2d 1087 

77. Iowa—Duke v dark, 267 N.W 2d 63. 

79. Owner defined 

N.Y.—^Housing and Development Administration of 
Gty of New York v. Johan Realty Ca, Inc, 403 
N Y.S.2d 833, 93 Misc.2d 698. 

page 447 

90, Exemption from building code construed 

Fa.—Baptist Childrens’ House v. Com.. Indus. Bd. of 
Dept, of Labor and Industry. 414 A.2d 139, 31 
Pa.Cmwlth. 227 

I. N Y.—Assocutton of Employing Plumbing Con¬ 

tractors of Nassau Coun^, Inc. v Hanold, 378 
N.Y.S.2d 241, 84 Misc.2d 990. 

page 448 

II. N J.—Gty Council of Gty of Elizabeth v Natu- 
nle. 345 A 2d 363. 136 N.J Super. 213. 

N Y.—Association of Employing Plumbing Contractors 
of Nassau County, Inc. v Oaynar, 369 N.Y.S.2d 
787, 48 A.D 2d 892. 

15. Ky.—Camuchael v. Lexington-Fayette Urban 
County Oovenunent, App, 608 S.W.2d 66. 

§ 29. -Precautions Against Fire 

Danger 

page 449 

19. U.S—Padgett v. Stein. D.CPa., 406 F.Supp. 287 

III. — Gty of Chicago v. Westphalen. 418 N.E.2d 63, 49 

Ill.Dec. 419, 93 Ill.App.3d 1110, app. dism., cert, 
den. 102 S.G. 1625,455 U.S. 996, 71 LEd.2d 838 

Mich.—Hough v. Ncxih Star Baptist Qiurch, 312 
N.W.2d 138. 109 Mich App 780 

Minn.—Qty of Minnetonka v. Mark 2L Jones Associ¬ 
ates, Inc., 236 N.W.2d 163, 306 Minn. 217. 

N.H.—Lmlee Enterprises, Inc. v State, 445 A.2d 1130, 
122 N.R 455. 

QnaUfled atatnte 

Fla.^oiie8 V. Gty of Longwood, Florida. App., 404 
Sa2d 1083. 

20. U.S.—Aknin v. PhUlips. D.CN.Y., 404 F.Supp 
1130, affirmed 538 F.2d 307. 

26. S.C-Jolinson v. Roberts. 236 SJUd 737, 269 
S.C 119. app dism. 98 8.0. 1222, 434 U.S. 1053, 
35 L.Ed.2d 735. 

29. N.Y.—People v. Cedar Management Corp, 373 
N.Y.S.2d 290, 83 Misc.2d 860. 

§ 30. Repair, Closing, or Destruc¬ 
tion of Dangerous Buildings 

page 451 

52. LiabOity for damages 

Ll—H ornsby v. Ray, App. 327 Sa2d 146. writ ref. 
330 Sa2d 319, writ ref. 330 Sa2d 293. 

Pnrpote Of statute 

Tex.—Sims v. Century Kiest Apartments. GvApp, 567 
S.W.2d 526. 


Responsibility for demolition 
N.Y.—Young V. Englesten, 424 N.E2d 548, 53 N.Y 2d 
973, 441 NYS2d661 

53. Not self-executing 

US.-Devines v. Maier, CAWis., 665 F.2d 138, app. 
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D.C.R.I..423F.SUPP.4S1 Remd., CA. 565 F.2d 
1217. 

D.C.—Chemical Mfrs. Ass'n v. Environmental Proteo- 
tion Agency, CA. 673 F.2d 507, 218 UB.App. 
D.C 116. 

Or.-Mignot v. Department of Environmentsl Quality, 
613 P.2d 86. 46 Or. App. 751. 

Parkland 

U.E—Sierra Qub v. Froehlke, D.CMc, 392 FSupp. 
130, affd. CA.. 534 F.2d 1289. 

Highway projects 

U.S.—Oty of Davis v. Coleman, CACaL, 521 F.2d 
661. 

Fish and WildlifB Coordination Act 
U.E—Sierra Qub v. Froehlke, D.CMc, 392 FSupp. 
130, afid. 534 F.2d 1289-Sun Enterpiket, Ltd. v. 
Train, D.CN.Y., 394 F.Supp. 211, affd. 532 F.2d 

28a 
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The Act has been applied retroac¬ 
tively and is not limited to hazard¬ 
ous wastes that cross state lines/'-" 


Emergency injunctive relief 

US—U.S V Wade. D.CPa. 577 FSupp. 1326 

The Act establishes a fund^ financed 
jointly by industry and the federal 
government to compensate state and 
federal governments for containment, 
cleanup, and removal of hazardous 
wastes if the responsible parties can¬ 
not be identified or are unable to un¬ 
dertake such activities themselves/'^ 

41.20. U.S—U.S V Reilly Tar & Chemical Corp, 
D.CMinn, 546 F.Supp. 1100 

It also imposes liability on respon¬ 
sible parties for government response 
costs and damages to natural re¬ 
sources, subject to specified dollar lim¬ 
its and certain enumerated defens¬ 
es/'” 

41.25. U.S—U.S V. Reilly Tar & Chemical Corp.. 
D.CMinn, 546 FSupp. IIOU 

Officer and stockholder of owner liable 
US—State of NY v Shore Realty Corp., CA2 
(N.Y), 759 F.2d 1031 


41.35. U S —State ex rel. Brown v. Georgeoff, D.C 
Ohio, 562 F.Supp 1300. 

41.40. U.S.—U.S. V. Reilly Tar & Chemical Cmp., 
aCMinn., 546 F.Supp. 1100. 

While it has been held under the 
imminent and substantial endangei^ 
ment provision of the Act that liability 
could not be imposed for nonnegligent 
past off-site generators of hazardous 
waste,it has also been held that 
liability may be imposed upon an al¬ 
leged past, nonnegligent, off-site gen¬ 
erator of hazardous waste where the 
circumstances indicate imminent and 
substantial endangerment requiring 
immediate action.^' " 

41.45. U.S.—U.S. V Wade. D.C.Pa., 546 F.Supp. 785. 
app. dism 713 F.2d 49. 

41.50. Suit under abatement provisions of Act 
U.S.—U.S. V. Pnce, D.C.NJ.. 577 F.Supp. 1103. dis¬ 
agreeing with United States v. Wade, 546 F.Supp. 
785 


Coastal Zone Management Act 

U S.—Secretary of the Interior v California, Cal., 104 
S.Ct. 656, 464 U.S. 312, 78 L.Ed.2d 496, on re¬ 
mand 729 F.2d 614. 

Save Lake Washington v Frank, C.A.Wash, 641 
P.2d 1330. 

American Petroleum Institute v. Knecht, DC 
Cal., 456 F.Supp. 889, affd., CA.. 609 F.2d 1306— 
State of Cal. By and Through Brown v. Watt, 
D.C Cal., 520 F.Supp. 1359, affd in part, revd. in 
part on oth. grdi., vac. in part on oth. grds., C.A., 
683 F.2d 1253, revd. on oth. grds. 104 S.Ct. 656, 
464 U.S. 312, 78 L.Ed.2d 496, on remand CA.. 729 
F.2d 614. 

State statute construed 

Cal.—Foundation for San Francisco's Architectural 
Heritage v. City and County of San Francisco, 165 
Cal Rptr 401, 106 CA.3d 893. 

Fla.—Suwannee River Area Council Boy Scouts of 
America v. State, Department of Community Af¬ 
fairs, App., 384 So.2d 1369. 

Federal Insecticide, Fung;icide, and Eodenticide 
Act 

U.S.—Chevron Chemical Co. v. Costle, CADel, 641 
F.2d 104, cert, den 101 SCt. 3110, 452 US. 961, 
6$ L.Ed.2d 972 

Marine Protection Research and Sanctuaries 
Act 

U.$.—Beigen County Utilities Authority v. U.S Envi¬ 
ronmental Protection Agency, D.C.N.J., 507 
FSupp. 78a 

Wetlands 

U.S.—National Wildlife Federation v Adams, C.A. 
Wash.. 629 F.2d 587. 

SoUd Waste Disposal Act 
U.S.—Jones v Inmont Corp, D.C.Ohio, 584 F.Supp. 
1425. 

37. D.C—Association of American Railroads v. Cos¬ 
tle. C.A., 562 F.2d 1310, 183 U.S.App.D.C 362. 

Noise survey 

U.S.—Carson v. Alvord, D.COa., 487 F.Supp. 1049. 
Jurisdiction 

U.S.—Hamischftger Corp. v. U.S. Eorironmental Pro¬ 
tection Agency, D.CVna., 515 FSupp. 1310. 

38. No priTSte right of action 

D.C—Worthington Gompiesson, Inc. v. Costle, CA., 
662 F.2d 45, 213 U.S.App.D.C 20a 

Congress has enacted the Compre¬ 
hensive Environmental Response, Com¬ 
pensation and Liability Act of 1980,^' ’ 
to provide for liability, compensation, 
cleanup, and emergency response to 
hazardous substances released into the 
environment/'" 

413. 42 U.S.CA. §§ 9601-9657. 

41.10. U.S.—McCssUe v. RoUins Environmental Sei^ 
vices, D.CLa., 514 FSupp. 936-U.S. v. ReiUy 
Tar ft Chemi^ Corp., D.C.Minn., 546 FSupp. 
1100. 

Ssparate from **snperftuid*' liability 
U.S.—Pinole Point Properties, Inc. v. Bethlehem Sted 
Corp., D.CCai., 596 FSupp 283. 

Hazardous ranking system proper 

D.C—Ea^Picher Industries, Inc. v. U.S. E.PA., 
CA., 759 F.2d 90S. 

Emergency up meneures 

U.S.—U3. V. Wade, D.CPa., 577 FSupp. 1326. 

This Act authorizes state and federal 
governments to institute action for the 
containment, cleanup, and removal of 
hazardous wastes/'-” 

4L15. U.S.—U.S. V. Reilly Tar ft Chemical Corp,, 
D.CMiiin., 546 F3upp. IIOO 


Ultimate flnandal burden up<m those respon¬ 
sible 

US.—US V, Wade, DCPa.. 577 FSupp. 1326 

Although there is authority to the 
contrary,*'” prior governmental ap¬ 
proval of remedial actions is a perqui¬ 
site to the recovery of their costs by a 
private party.*' 

41J6. US.—Pinole Point Properties, Inc. v Bethle¬ 
hem Steel Corp., D.C.Cal, 596 F Supp. 283. 

4137. US.—Artesian Water Co. v. Government of 
New Castle County, D.C.Del., 60S F.Supp. 1348. 

The Act should be given a broad and 
liberal construction to give effect to 
congressional concerns that the federal 
government be immediately given the 
tools necessary for prompt and effec¬ 
tive response to problems of national 
magnitude resulting from hazardous 
waste disposal and that those respon¬ 
sible for the problems caused by the 
disposal of chemical poisons bear the 
costs and responsMi^ for remedying 
harmful conditions they created/'" 

4130. U.S—U.S. V. Reilly Tar ft Chemical Corp., 
D.C.Minn., 546 FSupp. 1100. 

Although there is authority to the 
contrary*'^' it has been held that a 
good-faith defense to tiie validity of an 
order of the Environmental Protection 
Agency ordering a responsible party to 
clear up a hazardous waste site is suf¬ 
ficient, to avoid the imposition of puni¬ 
tive damages under the Act, and thus 
punitive damages provision of the Act 
is not unconstitutional/' 

4131. U.S.—AminoU. Inc. v. U.S. EP.A.. D.CCai., 
599 FSupp. 69. 

4132. U.S.—U.S. V. Reilly Tar ft Chemical Corp., 
D.CMinn., 606 FSupp. 411 


Although there is authority to the 
contrary/'-” strict liability is the stan¬ 
dard to be imposed upon an alleged 
past, nonnegligent, off-site generator 
of hazardous waste deposited at a 
landfill, subject only to the affirmative 
defenses listed in the liability provision 
of tiie Act.*' “ 

4135. Eqnltible principles of federal eommon 
law nuisances may apply 
U.S.—U.S. v. Rally Tar ft Chemical Corp., D.C.Minn., • 
546 FSupp. 1100. 

41.60, U.S.-U3. V. Price. D.CNJ., 577 F3upp. 
1103, declining to follow United States v. Reilly 
Tar ft Chemical Corp., 546 F.Supp. 1100. 

The fact that a city is the owner of a 
landfill does not predude it from main¬ 
taining an action under the Act against 
the generators of hazardous waste.*' ” 

41.65. Illegal damping in nonhazardons waste 
disposal fsciUty 

U.S.—City of Philadelphia v. Stepan Chemical Ca, 
D.CPa., 544 F.Supp. 1135. 

Resource Conservation and Recov¬ 
ery Act of 1976, This Act cannot be 
used to confer liability on nonnegligent 
past off-site generators of hazardous 
wastes.*'-" 

41.70. U.S.—U.S. V. Wade. D.CPa.. 546 FSupp 785, 
app. dism. 713 F 2d 49. 

The government cannot, under the 
Act, recover from parties allegedly re¬ 
sponsible for haza^ouB waste dump, 
on the basis of common-law theory of 
restitution, amounts ei^ended or to be 
expended in investigating and abating 
dangerous conditions.*'-” 

41.75. U.S.-U.S. v. Wade. D.CPa., 577 F3upp. 
1326. 

The Act provides for a private right 
of action.*'-" 
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41.80. Notice requirements 

U.S.—Garcia v Cecos Intern , Inc, C A 1 (Puerto 
Rico), 761 F2d 76. 

42. 49 USC.A. § 1716 was repealed in 1983 

47. U.S—watch (Waterbury Action to Conserve 
Our Heritage Inc) v. Hams, C A.Conn., 603 F 2d 
310. cert den. 100 SCt 100, 444 US. 99S. 62 
L Ed 2d 426. 

D.C—Don't Tear It Down, Inc v. DC Dept, of 
Housing and Community Development, App., 428 
A 2d 369 

Necessity of federal fiinding for project to be 
'federally assisted** 

U S.—Edwards v Fust Bank of Dundee, C A Ill. 334 
F2d 1242 

Spedal clearance procedure 
U.S.—Save the Courthouse Committee v. Lynn, D.C 
N.Y., 408 FSupp. 1323 

Cultural resource preservation prime goal 
U.S—Save the Courthouse Committee v. Lynn, DC. 
N.Y.. 408 F.Supp 1323 

48. US—Weintraub v Rural Electrification Admin¬ 
istration, U.S. Dept, of Agriculture, D C Pa., 457 
FSupp. 78—WATCH v. Hams, DC Conn., 333 
FSupp 9. 

D.C.—Don’t Tear It Down, Inc. v. Pennsylvania Ave. 
Development Corp, C.A., 642 F.2d 327, 206 US. 
App D.C. 122 

Mo—Dempsey v. Boys’ Club of Oty of St. Louis, Inc, 
App., 338 S.W.2d 262 

NJ—Hoboken Environment Committee, Inc. v. Ger¬ 
man Seaman’s Mission of New York, 391 A.2d 377, 
161 N.J.Super. 236. 

Action not invalidated by statute 
U.S—Mashpee Tribe v. Watt, D.C.Maas, 342 F.Supp. 
797, afld CA., 707 F.2d 23, cert. den. 104 S.Ct. 
333, 464 US 1020, 78 LEd 2d 728. 

Mass.—Newbuiyport Redevelopment Authority v. 

Com.. 401 N.E2d 118, 9 Mass.App. 206. 
Applicability of Advisory Council regulations 
U.S.—Save the Courthouse Committee v. Lynn, D.C. 
N.Y., 408 F.Supp. 1323. 

No refSerence to Advisory Council required 
where project begun before listiiig 
U.S.—Save the Courthouse Committee v. Lynn, D.C 
N.Y., 408 F.Supp. 1323. 

Discr^ionary duplicate review 
D.C—Dmi’t Tear It Down, Inc. v. D.C. Dept, of 
Housing and Community Devdopment, App., 428 
A2d 369. 

Attomeya* fleca 

U.S.-WATCH V. Harris. D.CConn., 335 F.Supp. 9. 
48. U.S.—Preservation Coalition. Inc. v. Pierce, C.A. 
Idaho, 667 F 2d 831. 
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50. U.S.—WATCH (Watetbuiy Action to Conserve 
CXir Heritage Inc.) v. Harris, C.AConn., 603 F.2d 
310, cert den. 100 S.Ct. 530, 444 U.S. 993, 62 
LEd.2d 426. 

Warm Springs Dam Task Force v. Oribble, D.C. 
CaL, 378 F.Supp. 240, petition den. 431 F.Supp. 
320, relief den., CA. 363 F.2d 549. application 
den. 99 S.Ct 34, 439 US. 1392, 58 LEd.2d 229, 
aim.. CA. 621 F.2d 1017. 

Property held not within Jurisdiction or control 
of fSederal agency 

U.S.—Save the Courthouse Committee v. Lynn, D.C 
N.Y.. 408 F.Supp. 1323. 

51. U S.—Warm Springs Dsm Task Force v. Oribble, 
D.CCal., 378 RSupp. 240, petition den. 431 
F.SUPP. 320, relief den., CA.. 365 F.2d 349. appU- 
catkm den. 99 S.Q. 34,439 U.S. 1392, 38 L£d.2d 
229, affd, CA, 621 F.2d 1017. 

Reservation of public lands for the 
preservation of objects of historic or 
scientific interest is authorized by stat¬ 
ute.”-* 


52.5. Rock formation and pool containing rare 
fish 

U S —Cappaert v U S, Nev, 96 S Ct. 2062, 426 U S. 
128, 48 L Ed 2d 323. 

Grand Canyon of Colorado 
U S —Cameron v. U S., Arm, 40 S Ct 410. 252 U S, 
430, 64 L Ed 639. 

Designation held not arbitrary 
U S.—State of Wyoming v. Franke, D.C Wyoming, 38 
FSupp 890 

Relief not available on landowners* claims 
U.S.—Soucheray v. Corps of Engineers of U.S. Army, 
DCWis. 483 RSupp 352 

Another statute prohibits approval 
of a program or project which requires 
the use of publicly owned land from a 
historic site unless there is no feasible 
alternative and the program includes 
provisions to minimize adverse im¬ 
pact” 

52.10. Determination of historical significance 
U.S.—Stop H-3 Ass’n v. Coleman, C A Hawaii. 333 
F.2d 434, cert. den. 97 S.Q. 526, 429 U.S. 999, 30 
L.Ed.2d 610 

Compliance with the National Histor¬ 
ic Preservation Act is not presumptive 
evidence of compliance with the Na¬ 
tional Environmental Policy Act.” '* 

52.15. U.S.—Goodman Group, Inc. v. Dishroom, 
CA Cal, 679 F.2d 182. 

§ 62. National Environmental Poli¬ 
cy Act 

54. US—Lathan v. Brinegar, C.A Wash, 306 F.2d 
677, app. after remand 673 F.2d 1085. 

Gloucester County Concerned Citizens v. Goldschmidt, 
D.CNJ., 333 RSupp. 1222. 

D.C.—^North Slope Borough v. Andrus, D.C., 486 
F.Supp. 332, affd. in part, revd. in part on oth. 
grds., C A. 642 F.2d 589, 206 U.S.App.D.C 184. 

55. U.S—Nader v. Schlesinger, Env.App., 609 F.2d 
494. 

Colorado Public Interest Research Group, Inc v. 
HUls. D.CColo., 420 RSupp. 582. 

No repeal by impUcatioii of other statutes 
U.S.—Aberdeen ft Roddiah R. Co. v. Students Chal¬ 
lenging Regulatory Agency Procedures (S.C.R.A 
P.). Dist.Col., 93 Sa. 2336, 422 U.S. 289, 43 
LEd.2d 191—Flint Ridge Development Co. v. Sce¬ 
nic Riven Ass'n of Oklahoma, Old., 96 S Q. 2430 

Vlsionsry plans not subject to Act 

U.S.—Swain v. Brin^ar, CAIO., 342 F.2d 364. 

56. U.S —City of Rochester v. U.S. Postal Service, 
CA.N.Y., 541 F.2d 967—Conservation Soc. of 
Southern Vermont, Inc. v. Secretary of Transp., 
C.AVL, 308 F.2d 927, vac. on other grounds, 96 
S.Ct. 19, 423 U.S. 809, 46 LEd.2d 29. on remand 
331 F.2d 637. 

61, U.S.—Committee to Stop Route 7 .v. Volpe, 346 
RSupp. 731, vac. on oth. grds. 513 RSupp. 131, 
affd., CA., 630 F.2d 433. 

D.C—Natural Resources Defense Council, Inc. v. Mor¬ 
ton. D.C., 388 RSupp. 829, affd. 527 F.2d 1386, 
174 U.SApp.D.C 77, and Appeal of PKific Legal 
FoundatkNi, 327 F.2d 1386^ 174 U.S.AppJ>.C 77, 
cert den. 96 S.Ct 3201, 427 U.S. 913, 49 L.Ed.2d 
1204. 

Laches defense 

U.S.—Organizations United for Ecology v. Bdl, D.C 
PsL, 446 RSupp. 335. 

62. U.S.—Qty of Davis v. Colemsn, CAGal., 521 
F.2d 661. 

Warm Springs Dam Tadc Force v. Oribble^ D.C 
CaL, 378 F.Supp. 240, peCitioii den. 431 RSupp. 
320, relief den., CA, S6S F2d 349, appUoatkm 
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den 99 S.Q. 34, 439 U S 1392, 38 LEd.2d 229, 
affd. CA. 621 F2d 1017. 

63. US —State of Alaska v Andrus, D.C Alaska, 429 
FSupp 938. affd, CA. 391 F.2d 337. 

64. U.S—Rhode Island Committee on Energy v 
General Services Administration, DC.R.I., 397 
F.Supp. 41. 

Nuclear power facilities approval 

(2) Other statements. 

U.S.—Natural Resources Defense Council, Inc. v, U.S. 
Nuclear Regulatory Commission, C.A, 382 F.2d 
166—Detroit Edison Co. v. U.S. Nuclear Regula¬ 
tory Commission, C.A., 630 F.2d 450. 

65. D C.—Concerned About Tndent v. Schlesinger, 
D.C, 400 FSupp 434, remd., CA. 333 R2d 817, 
180 U.S.App.D.C 345. 
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71. U S.—Breckinridge v. Rumsfeld, C.AKy., 337 
F.2d 864, cert, den 97 S.Ct. 783. 429 U.S. 1061, 
50 LEd.2d 777 

Mobil Oil Corp v F.T.C, DCN.Y., 430 
RSupp 855. 

Other statements of purpose 

U.S—Benton County Sav. and Loan Ass’n v. Federal 
Home Loan Bank Bd. D.CAik., 430 RSupp. 884 
—Action for Rational Transit v. West Side High¬ 
way Project By Bridwell, D.CN.Y., 336 F.Supp. 
1223, affd. CA, 699 F.2d 614^ affd. in part, revd. 
in part on oth. grds., 701 F.2d 1011, on remand 614 
RSupp 1473, app. after remand 772 F.2d 1043. 

D.C—Environmental Defense Fund. Inc. v. Environ¬ 
mental Protection Agency, C.A., 636 F.2d 1267, 
205 US.AppD.C: 139. 

72. U.S.—Lathan v. Brinegar, CAWash., 306 F.2d 
677, app. after remand 675 P.2d 1085. 

Colony Federal Sav. ft Loan Ass’n v. Harris, 
DCPa, 482 RSupp. 296. 

73. U.S.—Scenic Rivers Ass’n of Oklahoma v. Lynn, 
D.C.Okl., 382 RSupp. 69, afiU. in part, revd. in 
part on oth grds CA, 320 F.2d 240; revd. on 
oth. grds. 96 S.a. 2430, 426 U.S. 776, 49 L.Ed.2d 
205, reh den. 97 S.Ct. 198, two cases, 429 U.S. 
873, SO LEd.2d 159 

74. U.S.—No East-West Highway Committee, Inc. v. 
Whitaker, DCN.H., 403 F.Supp. 260-Chelsea 
Neighborhood Associations v. U.S. Postal Service, 
D.CN.Y., 389 F.Supp. 1171, affd., C.A. 516 F.2d 
738—Scenic Rivers Ass’n of Oklahoma v. Lynn, 
D.C.Okl., 382 F.Supp. 69, affd. m part, revd. in 
part on oth. grds. C.A., 320 F.2d 240, revd. on 
oth. grds. 96 S.a. 2430, 426 U.S. 776, 46 LEd.2d 
203 reh. den. 97 S.Ct. 198, two cases, 429 U.S. 
873, 30 L.Ed.2d 159. 

75. U.S.—City of Davis v. Coleman, CACal., 321 
F.2d 661—Swam v. Bnnegar, CAIll., 317 F.2d 
766, app. after remand, CA., 342 F.2d 364. 

Concerned Residents of Buck Hill Falls v. Onnt, 
D.CFB., 388 RSupp. 394, remd., CA, 337 F.2d 
29. 

76. U.S. —Portland Cement Ass’n v. Rnckelihaus, 
486 F.2d 373. 138 U.SApp.D.C 308, cert den. 94 
S.Q. 2628, 417 U.S. 921, 41 L.Ed.2d 226, app. 
after remand, 313 F.2d 306, 168 U.SApp.D.C 
248, cert den. 96 S.Q. 469, 423 U.S. 1023, 46 
LEd.2d 399. 

81. D.C—Concerned About Trident v. Schlceinger, 
D.C., 400 RSupp. 434, remd., CA., 333 F.2d 817, 
180 U.S.App.D.C 343. 

Moving to leuft cnviromnentally deriraUe locu¬ 
tion 

U.S.—Price Oernge's County, Maryland v. Hdlowiy, 
D.C, 404 F.Supp. 1181. 

91. Other itetutory dntlea ■npplcmcntod, not 
inperaeded 

D.C.—Environmental Defonse Ftand, Inc. v. Mathew*, 
D.C, 410 RSupp. 336. 
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89. D.C—Environmental Defonse Fond, Inc. v. 
Blum, D.C.. 438 F.Supp. 630. 
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90, U.S.—Citizens Against Toxic Sprays, Inc. v. Berg- 
land. D.COr. 428 F.Snpp 908. 

94. U.S.—Mont Vernon Preservation Soc v. Cem¬ 
ents. D.C.N.H. 415 FSupp. 141. 

Interpretation of statute 
U.S.—Carolina Action v. Simon, D.C N.C., 389 F Supp. 
1244, afTd, CA., 322 F2d 295-E8sex County 
Preservation Ass'n v. Campbell, D.C Mass., 399 
F.Supp. 208, afTd., C.A., 336 F2d 936. 

99. U S.—Warm Springs Dam Task Force v. GnbUe, 
CA.Cal.. 563 F.2d 549. 

1. U.S.—Gloucester County Concerned Citizens v 
Goldschmidt, D.CNJ.. 333 FSupp 1222. 

6. U.S.—Upper West Fork River Watershed Assoc, v. 
Corps of Engineers. U.S. Army, D.C.W.Va, 414 
F.Supp. 908, afTd., CA.. 336 F.2d 376, cen. den. 
98 S.Ct. 720, 434 U.S. lOia 54 L.Ed.2d 732. 

§ 63. -Construction and Opera¬ 

tion 
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8. U.S.—Monarch Chemical Works. Inc v. Thone, 

CANeb., 604 F.2d 1083. 

Protection of nation as a whole 

U.S.—Swain v. Brinegar. C.A.I11., 317 F.2d 766, app. 
after remand CA. 542 F.2d 364. 

Not limited to nudor federal actions 

U.S.—Rhode Island Committee on Energy v. General 
Services Admmistration, D.C.R.I.. 397 F.Supp. 41. 

Protection of natural and cnHural resources 

U.S.—Save the Courthouse Committee v. Lynn, D.C. 
N.Y., 408 RSupp. 1323. 

Not ooneemed with etpud right! of dtizeiis 

U.S.—Noe V. Metropolitan Atlanta Rapid Transit Au¬ 
thority. D.C.Ga., 483 F.Supp. 501. afTd., CA, 644 
F.2d 434, reh. den. 630 F.2d 284, ceit. den. 102 
act 977, 454 U.S. 1126, 71 LEd.2d 114. 

9. U.a—Chelsea Neighborhood Assodatioiis v. U.S. 

Postal Service, CAN.Y., 516 F.2d 378. 

Jones V. U.S. Dept, of Housing and Urban Devd- 
opment (HUD), D.CLa., 390 RSupp. 579. 

NJ.—^Borou^ of Kenilworth v. Department of 
Tramp.. 376 A2d 1266, 131 NJ.Super. 322. 

Location of bank in historic area 

U.a—Edwards v. First Bank of Dundee, D.C.nL, 393 
RSopp. 680. 

Effect on existing land nse patterns 

Ua.—McDoweD v. Schlesinger, D.CMo., 404 F.$upp. 

221 . 


Direct and indirect effects 
U.a—McDowdl V. Schleunger, D.CMa, 404 RSupp. 
221 . 

10. U.a—Nneleiu of Chicago Homeowners Ass'n v. 
Lynn, CAIIL, 324 R2d 223, oert den. 96 RCt. 
1462, 424 U.a 967, 47 L.Ed.2d 734-Ctizens 
Committee Against Interstate Route 673 v. Lewis, 
D.COhio, 542 RSupp. 496. 

11* US^ones V. U.a Dept of Housing and Uiban 
Development (HUD), D.CLa., 390 RSupp. 579— 
McDo^ V. Schleringer, D.CMo., 404 F.Sun>. 
221 . 

12. U.a-SkRa Oub v. Sigler, D.CTcx., 532 RSupp. 
1222, aflU. m part, revd. in part on oth. gr^, 
CA 695 F.2d 957, tdi. den. 704 F.2d 1251. 

13. U.S.-Cn»hy V. Young. D.CMich., 512 RSupp. 
1363. 

CiL—Ddme v. Santa Clan County, 171 CalJlp^. 753, 
115 CA3d 827. 


U.S.-Daly v. Volpe, CAWaah., 514 F.2d 1106. 

14b U.S^-Cbdaea Nei^ibocliood Ataodationt v. U.S. 
Floatal Service, CAN.Y., 516 F.2d 378. 


Inman Park Redoratkn, Inc. v. Uiban Maas 
Tramp. Administration. D.CGa., 414 F.Siipp. 99, 
affiL, CA, 576 F.2d 573. 
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15. U.S—Virginians for Dulles v Volpe, D.CVa., 
344 F.Supp 373, afTd. in part, revd in part on oth 
grds, CA. 541 F 2d 442 

No right to damages or restitution 
U.S.—Pye V. Departmoit of Transp of State of Oa., 
CAGb., 313 F.2d 290 

Rights of private party and state intervention 
Mich —Marshall v Consumers Power Co., 237 N.W 2d 
266. 63 Mich.App. 237, 82 AL.R.3d 729. 

16. Mich.—Marshall v Consumers Power Co., 237 
N.W.2d 266, 63 Mich App. 237, 82 A.L.R 3d 729. 

17. U.S.—Weinberger v Catholic Action of Ha- 
waii/Feace Ed. Project, Hawaii, 102 S CL 197, 434 
US 139, 70 LEd.2d 298. 

Scenic Rivers Ass'n of Oklahoma v. Lynn, D C 
Okl, 382 RSupp. 69, afTd. in part, revd. in part on 
oth. grds., C A., 320 F.2d 240, revd. on oth. grds., 
96 S.Q. 2430, 426 U.S. 776, 49 L.Ed.2d 203, reh 
den. 97 S.Ct. 198, two cases, 429 U.S., 873, 50 
L.Ed.2d 139. 

District of Colombia 2^ning Commission 
D.C—McLean Gardens Residents, Ass'n, Inc. v. Na¬ 
tional Capital Planning Commission, D.C., 390 
F.Supp 163 

Postal service 

U.S.—Chelsea Neighborhood Associations v. U.S. Post¬ 
al Service, C.A.N.Y.. 516 R2d 378. 

18. U.S.—Atlanta Coalition on Tramp. Crisis, Inc. v. 
Atlanta Regional Commission. CAGa., 399 R2d 
1333. 

19. U S.—Scottsdale Mall v. State of Ind., CA-Ind., 
349 R2d 484, oert. den. 98 SO. 717, 434 U.S. 
1008, 34 LEd.2d 730. 

Agreement not improper 

U.S.—American Hone Protection Asi’n. Inc v. Fnz- 
zeU, DCNev., 403 RSupp 1206. 

20. U.S.—City of Romulus v. Wayne Ciunty, D.C 
Mich., 392 RSupp. 378—Buda v. Saxbe, D.C 
Tenn., 406 F.Supp. 399. 

21. U.S.—Cahfomia Tahoe Regional Planning Agency 
V. Hamh's Corp., D.CNev., 309 F.Supp. 733. 

Revenne sharing ftinds 

US.—Carolina Action v. Simon. CAN.C., 522 F.2d 
l93 

Carolina Action v. Simon, D.C.N.C, 389 
F.Supp. 124A afiU., CA, 322 F.2d 293. 

§ 64.-Retroactive Opera¬ 

tion 
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22. U.S.—Northeni Plains Resource Council v. U.S. 
Environmental Protection Agency, CA, 645 F.2d 
1349. 

N.Y.—New York State Urban Devdopment Corp. v. 
Vanderlex Merchandise Co., Inc., 413 N.Y.S.2d 
982, 98 Misc.2d 264. 

23. U.S.—Pye v. Dqmitment of Tramp, of Stote of 
Ga.. C.AOa., 313 R2d 290-^CBdy v. Morton, 

C. AMonL, 327 R2d 786. 

24. U.S.-Uthanv. Brinegar, 306 F2d 677, appb after 
remand 673 F2d 1085. 

Save the Courthouse Committee v. Lynn, D.C 
N.Y., 408 F.Supp. 1323—State of Ma, ex reL 
Ashcroft v. DejMirlnient of Army, Corps of Engi¬ 
neers, D.CMO., 526 RSupp. 660^ afTd. C A, 672 
F.2d 1297. 

Kan^McGinnis v. Kansas C3ty Power and Light Co., 
647 P.2d 1313, 231 Kan. 672. 

Fkarther mpjor actions 

U.S.— State of m. ex id. Soott v. Butterfield, D.Cin., 
396 F.Supp. 632. 

25. U.S^-Qlivm V. Martin, CATex., 555 F.2d 
1191 

28. U.S.—Save the Courthouse Committee v. Lynn. 

D. CN.Y., 408 RSupp. 1323. 
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29. US.—Steubing v Bnnegar, CANY., 311 F.2d 
489-Swaln v. Bnnegar, CAIIl. 517 F.2d 766, 
app. after remand C A, S42 F.2d 364—Lathan v. 
Volpe, C A 9, 435 F.2d 1111, on remand, D.C. 
330 RSupp 262, afTd in part, vac. in part on oth. 
grds 306 F 2d 677, app after remand 675 F.2d 
1083. 

32. U.S—Uthan v. Bnnegar, CAWash., 506 F.2d 
677, app. after remand 673 F.2d 1083. 

Design approval 

U.S.—Committee to Stop Route 7 v. Volpe, 346 F Supp 
731, vac 515 F.Supp 131, afTd. CA., 650 R2d 
453. 

Regulation 

U.S.—Committee to Stop Route 7 v Volpe, 346 RSupp. 
731, vac. SIS FjSupp. 131, affd., CA. 630 R2d 
433. 

§ 65. —» Procedural Requirements 
in Greneral 

34. U.S.—Stryckei^s Bay Neighborhood Coundl, Inc. 
V. Karlen, N.Y., 100 S.Ct 497, 444 U.S. 223, 62 
L.Ed.2d 433 

Sworob V. Harris, D.C Pa., 431 F.Supp 96, affd. 
CA. 378 F.2d 1376. Cert den. 99 S.a 871. 439 

U. S. 1089, 59 L.Ed.2d 55. 

Cal—Debne v. Santa Clara County, 171 Cal.Rptr 733, 
113 CA 3d 827. 

Pnipoee of protest procedure 
U.S.—Mount Joy Const. Co., Inc. v. Schramm, D.CPa., 
486 RSupp. 32. AfTd., CA.. 639 F.2d 774. 

37. U.S.—Delaware Water Emergency (jroup v. Han- 
sler, D.C.Pa.. 336 RSupp. 26, affd. CA, 681 R2d 
803. 

40. U.S—Lathan v. Brinegar. CA.Wash., 306 R2d 
677, app. after remand 673 F 2d 1083. 

41. U.S.—U.S. V Kane, D.CN.Y., 461 F.Supp. 534. 
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42. U.S.—Aertsen v. Landrieu, CA.Mass., 637 F.2d 

12 . 

D.C—^National Citizem Committee For Broadcasting 

V. F.C.C.. CA, 567 F.2d 1095, 186 U.SApp.D.C. 
102, cert. den. 98 SQ. 2820, 436 U.S. 926, 56 
L.Ed.2d 769. 

44. U S.—Nucleus of Chicago Homeowners Ass’n v. 
Lynn, CAR!., 524 F.2d 225, cert. den. 96 S.Ct. 
1462, 424 U.S. 967, 47 L.Ed.2d 734 

DC—North Slope Borough v. Andrus, D.C., 486 
RSupp. 332, affd. in part, revd., in part on oth. 
grds., CA, 642 F.2d 389, 206 U.S.App.D.C 184. 

45. U S.—City of Romulus v. Wayne County, D.C 
Mich., 392 RSupp. 378. 

46. U.S.—Richland Park Homeownen Ass'n, Inc. v. 
Pierce, CA.Tex., 671 R2d 933. 

47. U.S.—McDowdl v. Schlesinger, D.CMo., 404 
RSupp. 221. 

D.C—^Hdiry v. Federal Power Commissian, D.C, 513 
F.2d 395, 168 U.S.AppD.C 137. 

48. D.C—Adas Copco, Inc. v. Environmental Protec¬ 
tion Agency, C.A. 642 F.2d 458, 206 U.SApp. 
D.C 53. 

49. U.S.—McDoweU v. Schletinger. D.CMa, 404 
F.Sapp. 221. 

5Z U.S.—Sierra Ovh v. Froehlke, D.CMa, 392 
F.Supp. 130, affiL CA, 534 F.2d 1289. 

54. U.S.—^Nudeus of Chicago Homeownen Ass'n v. 
Lymi, CAUL. 524 F.2d 225, oert dea 96 S.CL 
1462,424 U.S. 967,47 L.Ed.2d 734—Conservation 
Soa of Southern Vermont Ina, v. Secretary of 
Transp., C.AVt, 508 F.2d 927, vaa on oth. grds. 
96 8.0. 19, 423 U.S. 809. 46 L.Bd.2d 29, on 
remand 531 F.2d 637. 
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59. U.S.—Swain v. Brinegar, CAIU.. 317 F.2d 766. 
app. after remand CA-, 542 F.2d 364. 
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60. U S.—^Friends of the Earth v Coleman, C A Cal, 
913 F2d 29S—Nucleus of Chicago Homeowners 
Ass'n V Lynn, C A III, 524 F.2d 225. cert den 96 
S a 1462. 424 U S 967, 47 L.Ed 2d 734 

65. U.S—Suffolk County v Secretary of Intenor, 
C.A.NY., 562 F2d 1368, on remand DC, 76 
FR.D. 469, cert den. 98 SCt. 1238. 434 U.S 
1064, 55 L Ed 2d 764. 

67. U.S.—Montgomery v Ellis, D C Ala., 364 F Supp. 
517, motion den. 483 FSupp 897 

68. U.S.—^Montgomery v Ellis, D.C Ala., 364 F Supp. 
517, motion den. 483 FSupp 897 

70. U.S.—Burkey v. Ellis, O.C.Ala, 483 F Supp 897 

§ 66.-Degree of Compli¬ 

ance 

71. Consideration of impact of entire program 
not isolated aspects 

U.S.—Chelsea Neighborhood Associations v U S. Post¬ 
al Service. D.CN Y., 389 F.Supp. 1171, affd . C.A., 
516 F.2d 378 

76. US.-^ette v. Bergland, CA.NM., 579 F.2d 59. 
Energy crisis no excuse 

US.—Rhode Island Committee on Energy v. General 
Services Administration, D.CR.I.. 397 FSupp. 41 

Defense to noncompUance not shown 

U.S.—Sierra Club v. Bergland, D C.Miss, 451 F.Supp 

120 . 

78. U.S.—McDowell v. Schlesinger, DC.Ma, 404 
F.Supp. 221—Scenic Rivers Ass'n of Oklahoma v. 
Lynn, D.C.Okl., 382 F.Supp. 69, affd in part, 
revd, in part on oth grds. C.A., 520 F.2d 240, 
revd. on oth grds. 96 S Ct. 2430, 426 U.S. 776, 49 
L.Ed.2d 905. reh. den. 97 S.Ct. 198, two cases. 429 
U.S. 875, 50 LEd.2d 159. 
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79. Responses of £PA to comments in rule¬ 
making proceeding 

U.S.—PPG Industries, Inc. v. Costle, C.A.. 630 F.2d 
462. 

80. U S.—Chelsea Neighborhood Associations v U.S. 
Postal Service, D.C.N.Y., 389 F.Supp. 1171, afid., 
C.A.. 516 F 2d 378—Scenic Riven Ass'n of Okla¬ 
homa V. Lynn, D.C.Okl . 382 F.Supp. 69, afld. in 
part revd. in part on oth. grds. C.A., 520 F.2d 
240. rev. on oth. grds. 96 S.Ct. 2430,426 U S. 776, 
49 L.Ed.2d 90S, reh. den. 97 SCl 198, two cases, 
429 U.S. 875, 50 LEd2d 159. 

D.C—Concerned About Trident v. Rumsfeld, C.A., 
555 F.2d 817, 180 US.App.D.C 345. 

Md.—Uhler v. Secretary of Health and Mental Hygiene, 
412 A 2d 1287, 45 Md.App. 282. 

Army Corps of Engineers 

U.S.—Upper West Foric River Watershed Assoc, v. 
Corps of Engmeen, U.S. Army, D.C.W Vsl, 414 
F.Snpp. 908, affd., C.A., 556 F.2d 576, cert. den. 98 
S.Q. 72a 434 U.S. 1010, 54 L.Ed.2d 732. 

Defense department not excepted 

U.S.—Jackson County. Mo. v. Jones, C.A.Ma, 571 
F.2d 1004. 

81. U.S.—Flint Ridge Development Co. v. Scenic Riv¬ 
ers Ass’n of Oklahoma, Old.. 96 S.Ct. 2430. 

82. U.S.—Oty of Davis v. Coleman, CA.Cal., 521 
F.2d 661—Lathan v. Brinegar, C.A.Waah., 506 
F.2d 677, app. after lanand 675 F.2d 1085. 

Montana Wildlife Fedention v. Morton, D.C 
Moot., 406 FSupp. 489. 

84b Cal.—^Mount Sutro Defense Committee v. Regents 
of University of Califonua, 143 Cal.Rptr. 365, 77 
C.A3d 20. 

Notice 

U.S.—Sierra Qub v. Alexander, D.CN.Y., 484 F.Supp. 
455, and., CA., 633 F.2d 206. 

85. U.S.—^Aertsen v. Landrieu, CA.Masi., 637 F.2d 

12 . 

McDoweH v. Schlesinger, D.C.Ma. 404 FSupp. 
221—Mid-Shiawassee County Concerned Citizm 
V. Train, D.CJdieh., 408 F.Supp. 6Sa affd., CA.. 


559 F2d 1220—Conservation Soc. of Southern 
Vermont, Inc v. Secretary of Transp., D.C Vt., 362 
F Supp 627, affd. C A, 508 F 2d 927, vac. on oth 
grds. 96 S.Ct 19, 423 U.S. 809, 46 L Ed 2d 29. on 
remand 531 F 2d 637. 

Cal.—Dehne v Santa Qare County, 171 Cal Rptr 753, 
115 C A 3d 827. 

D C.—Cabinet Mountains Wilderness v. Peterson. D.C, 
510 FSupp. 1186, affd., 685 F2d 678. 222 U.S. 
App.D.C 228. 

Pre-existing bias not fatal 
U.S—Katsev v. Coleman. C A.Mo, 330 F.2d 176 
Federal noise regulations 
U.S—Consolidated Rail Corp. v Oty of Dover, D.C. 
Del. 450 F.Supp 966 

86. US.—McDowell v Schlesinger, D.C Mo., 404 
FSupp. 221. 

Three tiered review 

U.S—Save the Courthouse Committee v. Lynn, DC 
N Y.. 408 FSupp. 1323 

87. D.C—Environm^tal Defense Fund, Inc. v. Envi¬ 
ronmental Protection Agency. CA., 636 F.2d 
1267, 205 U.S App DC 139. 

Incorporation of new information 
D C —Society for Animal Rights, Inc. v. Schlesinger, 
C A., 512 F2d 915, 168 U.SApp.DC 1. 

89. U.S—Conservation Soc of Southern Vermont, 
Inc V. Secretary of Transp., C.A.Vt., 508 F.2d 
927, vac. on oth. grds. 96 SO. 19. 423 US 809, 
46 LEd 2d 29, on remand S31 F.2d 637 
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91. U.S.—Gnndstone Butte Project v. Kleppe, CA. 
Idaho, 638 F.2d 100, cert. den. 102 S.Ct 505, 434 
U.S. 965, 70 LEd.2d 380, reh den. 102 S.Q. 
1042, 434 US 1165, 71 LEd.2d 322. 

D.C—Concerned About Tndent v. Rumsfeld, C.A., 
SS3 F2d 817, 180 U.S.App.D.C 345. 

Com. of Pennsylvania v. Federal Maritime Com¬ 
mission, D C, 392 F.Supp. 795. 

Regulationa invalid 

(2) Other regulations. 

U.S.—Environmental Defense Fund, Inc. v Mathews, 
D.C, 410 FSupp. 336. 

§ 66.5. Toxic Substances 

Statutes have been enacted regu¬ 
lating chemical substances. 

Library References 
Health and Environment ^25.- 
5(3). 

The Toxic Substances Control Act 
provides that it is the policy of the 
United States that adequate data 
should be developed with respect to 
the effect of chemical substances and 
mixtures on health and environment 
and that the development of such data 
should be the responsibility of those 
who manufacture and those who pro¬ 
cess such chemical substances and 
mixtures.®^-^ This Act is generally de¬ 
signed to cover the regulation of all 
chemical substances.”” The manufac¬ 
ture of small quantities of a chemical 
that a chemical company does not pur¬ 
pose to offer in commerce but that it 
would use solely for purposes of prod¬ 
uct research and development consti¬ 
tutes ^'manufacture for commercial 
purposes”,within the act®^“ With re¬ 
spect to particular substances the Act 
may provide broad rules governing dis- 
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posal, marking, manufacture, process¬ 
ing, distribution and use of such sub¬ 
stances and to prevent the addition of 
such substances into the environ¬ 
ment.”” 

93.50. us.— IS US CA. fi 2601. 

93.55. U.S.—^Environmental Defense Fund, Inc. v. 
Environmental Protection Agency. CA. 636 F2d 
1267, 205 U.S.App.D.C 139. 

93.60. U S -^Jow Chemical Co. v. U.S. Environmen- 
ul Protection Agency, CA., 60S F2d 673. 

93.65. Polychlorinated biphenyls (PCB) 

U.S.—Environmental Defense Fund, Inc. v. Environ¬ 
mental Protection Agency, C.A., 636 F.2d 1267, 
205 U.S.App.D.C 139. 

§ 67. In General 

94. D.C.—Concerned About Tndent v. Rumsfdd, 
CA, 555 F.2d 817. 180 U.S.App.D.C 345. 

95. U.S.—Conservation Soc. of Southern Vermont, 
Inc. v. Secretary of Transp., C.AVt, 508 F.2d 
927, vac on oth. grds. 96 S.Ct. 19, 423 U.S. 809, 
46 LEd.2d 29, on remand S3l F.2d 637. 

Gtizens for Management of Alaska Lands v. 
Department of Agriculture^ D.C.Alaska, 447 
FSupp. 753. 

N.Y.—Ecology Action v. Van Cort, 417 N.Y.S.2d 165, 
99 Misc.2d 664. 

Compliance shown 

U.S—Upper West Fork River Watershed Anoc. v. 
Corps of Engineen, U.S. Army, D.CW.Va., 414 
FSupp. 908, affd., C A.. 556 F.2d 576, cert. den. 98 
S.Ct 720, 434 U.S. 1010. S4 LEd.2d 752. 

Del.—Olney v. Cooch, 425 A2d 610. 

96. U.S.-Concemed Rcaidenta of Buck HiU Falls V. 
Grant, D.CPa., 388 FSupp. 394, lemd., CA., 537 
F2d 29. 

97. U.S.—Concerned Residents of Buck HiUs Falb v. 
Grant, D.C.Pa., 388 FSupp. 394, remd., CA. 537 
F2d 29. 

D.C.—^National Wildlife Federation v. Morton, D.C, 
393 FSupp. 1286—Sierra Club v. Morton, D.C, 
395 FSupp. 1187. 

PnbUc hearing and reports no snbstitiite 
U.S.—SteuUng v. Bnnegar, CAN.Y., Sll F2d 489. 
Effect of Mure to file 

US.—U.S. V. 178.15 Acres of Land, more or less, in 
Grayson County. Virginia, CAVa., 543 F.2d 1391. 
Opinion of agency 
(2) Other matters. 

Hawaii—Mdokai Homesteaders Coop. Au’n v. Cobb, 
629 F2d 1134^ 63 Haw. 453. 

98. Increased costs and delay 

U.S.-Mobil Oil Coip. v. F.T.C., D.CN.Y., 430 
FSupp. 855. 

99. U.S.—Inman Park Restoration, Inc. v. Uiban 
Mass Transp. Administration, D.C.Oa., 414 
FSupp. 99. affd., CA. 576 F2d 573. 

1. U.S.—Suffolk County v. Secretary of interior, CA 

N.Y.. 562 F.2d 1368, on remand D.C. 76 FR.D. 
469, cert. den. 98 S.Ct 1238, 434 U5. 1064, S3 
LEd.2d 764. 

After filing of Impact statement 
U.S.—Inman Park Restoration, lac. v. Urban Maas 
Transp. Administration, D.COa., 414 FSupp. 99, 
affd., CA, 576 F2d 573. 

2. Statement required 

D.C—Concerned About Trident v. Rumsfeld, CA, 
SSS F2d 817, 180 U.S.App.D.C 345. 

3. U.S.—State c/t Louisiana v. Federal Power Cbminis- 

sion, CALa.. 503 F.2d 844, irii. den. 505 F.2d 
1304, app^ after remand 526 F.2d 898, app. after 
remand 547 F.2d 826. 

Several proposed actions whidi wfll 
have a cumulative or synergistic envi¬ 
ronmental impact on a region, must be 
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considered together, and a comprehen¬ 
sive impact statement is necessary/^ 

4,5. U.S.—Kleppe v. Sierra Club, Disi Col., 96 S.Ct. 
2718, 427 U.S. 390. 49 L Ed.2d S76. 
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5. U.S.—State of Louiiiana v. Federal Power Commis¬ 

sion. C.A.La, 303 F.2d 844, reh den. SOS F 2d 
1304, app. after remand S26 F2d 898, app after 
remand S47 F 2d 826. 

Mobil Oil Corp v F.T.C, D.CNY., 430 
F.Supp. 855. 

Officer acting under Interstate Land Sales^ Dis¬ 
closure Act 

US.—Flint Ridge Development Co. v. Scenic Rivers 
Ass'n of Oklahoma. Okl., 96 S.Ct. 2430. 
Application to grazing permit program not pre¬ 
cluded by Taylor Act 

D.C.—Natural Resources Defense Council, Inc. v. Mor¬ 
ton, D.C. 388 F.Supp. 829, affd S27 F.2d 1386, 
174 U.S.App.DC. 77, and 527 F.2d 1386, 174 
U.S.App.D.C 77. cert. den. 96 S.Ct. 3201, 427 U S 
913, 49 L.Ed.2d 1204. 

§ 68. Purpose of Requirement and 
Statement 

6. D.C—Portland Cement Ass'n v Ruckelhaus. 486 

F.2d 375, 1S8 U.SApp.D.C 308, cert, den 94 
S.Ct. 2628, 417 U.S. 921, 41 L.Ed.2d 226. app. 
after remand S13 F.2d 506, 168 U.S.App. 248, 
cert. den. 96 S Ct. 469, 423 U.S. 1025, 46 L.Ed.2d 
399. 

7. U.S.—City of Davis v. Coleman. C.ACal.. 521 

F.2d 661. 

Sworob V. Harris, D.C.Pa., 4S1 F.Supp. 96, affd. 
CA., S78 F.2d 1376. Cert. den. 99 8.0. 871, 439 

U. S. 1089, 59 LEd.2d 55—American Timber Ca 

V. Berglund. D.C Mont., 473 F.Supp. 310. 

Statement aa baaic aource material 

U.S.—City of Romulus v. Wayne County, D.C Mich., 
392 FSupp. 578. 

Not remedy for priyate individuala 
U.S.—Noe v. Metropolitan Atlanta Rapid Transit Au¬ 
thority, CAOa., 644 F.2d 434, reh. den. 650 F.2d 
284, cert. den. 102 S.O. 977, 454 U.S. 1126, 71 
L.Ed2d 114. 

8. U.S.—Oty of Davis v. Coleman. CACal, 521 

F.2d 661. 

Morgan v. U.S. Postal Service. DC.Mo., 405 
F.Supp. 413. 

10. U.S.—Citizens Against Toxic Sprays, Inc. v. Berg- 
land, D.COr., 428 F.Supp. 908. 

11. U.S.^tate of Ala. ex rel. Baxley v Corps of 
Engfawers of U.S. Army, D.C.Ala., 411 F.Supp. 
1261. 

12. U.S.—^Atlanta Coahtion on Transp. Crisis, Inc. v. 
Atlanta Regional Commission, CAOa., 599 F.2d 
1333. 

aty of Romulus v. Wayne County, D.C.Mlch., 
392 F.Snpp. 578. 

13. U.S.—Noe V. Netropolitan Atlanta Rapid Transit 
Authority, CAQa., 644 F.2d 43A rdL den. 650 
F.2d 284. Cert den. 102 5.0. 977. 454 U.S. 
1126b 71 LEd.2d 114. 

Chdsea Neighborhood Associations v U.S. Post¬ 
al Service. D.CN.Y., 389 F.Supp. 1171, afU. 516 
F.2d 378. 

14. U.S.—Warm Springs Dam Task Force v. Oribble, 
D.CCaL. 378 F.Supp. 240,' petition den. 431 
F.Supp. 320, relief den., C.A. 565 F.2d 549. appU- 
cation den. 99 S.Ct 54, 439 U.S. 1392, 58 L.Ed.2d 
229, affd., CA. 621 F.2d 1017. 
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15. U.S.—Oty of Romulus v. Wayne County, D.C 
Mich., 392 F.Supp. 578. 

18. Other itatementi of ftmcdon or pnrpoee 
U3.—Vlrgiiuaiu fhr Dulla v. Volpe, CA.Va.. S41 F.2d 
442. 
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21. U.S—Bucks County Bd. of Com'rs v Interstate 
Energy Co, D C.Pa. 403 F.Supp 80S. 

§ 69. Agencies Within Requirement 

23. Postal service 

(1) Held not subject to requirement. 

U.S—City of Thousand Oaks v U.S, DC.Cal., 396 
F.Supp 1306. 

(2) Held subject to requirement 

US—Morgan v. U.S Postal Service, D.C Mo, 405 
F.Supp 413 

24. U.S —Providence Road Community Ass’n v. 
EPA, CAN.C, 683F.2d 80 

State of Md. v Tram. D.CMd., 415 F Supp 116. 

District of Columbia Zoning Commission 

D.C.—Ruppert v Washington, D.C, 366 F Supp 686, 
affd. 543 F.2d 416, 177 U.S.App.D.C. 269, and 543 
F.2d 417, 177 US App.D.C 270 

25. US—U.S. V. Joseph G. Moretti, Inc., CA.FIa., 
478 F.2d 418, on remand, D.C, 387 FSupp. 1404, 
revd. in part on oth. grds., affd. in part 526 F.2d 
1306 

Federal courts not *^agencies** 

U S.—U.S. V. Kaiser Aetna, D C Hawaii, 408 F Supp. 
42. affd. in part, revd. in part on oth. grds, C A, 
584 F 2d 378, revd. on oth grds. 100 S Ct. 383, 444 
US 164, 62 L.Ed.2d 332. 

26. U.S.—U.S. V. Joseph G. Moretti, Inc., C.A Fla, 
478 F 2d 418, on remand, D C, 387 F.Supp. 1404, 
affd in part, revd. in part on oth grds 526 F 2d 
1306. 

D.C—^Natural Resources Defense Council, Inc. v. Mor¬ 
ton. D.C, 388 F.Supp. 829, affd. 527 F.2d 1386, 
two cases, 174 U S.App.D.C 77, cert, den 96 S Ct 
3201, 427 US. 913, 49 L.Ed2d 1204. 
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27. U.S.—Mobil Oil Corp v. F.T.C , D.C.N.Y., 430 
F.Supp. 8SS. 

Canceling registration of toxicants 

U.S.—State of Wyo. v. Hathaway, CAWyo, 325 F2d 
66, cert. den. 96 8.0. 2226 

29. 42 U.S.C.A § 1857 et seq. is now § 7401 et seq. 

30. U.S.—^Aertsen v. Landneu, D C.Mass., 488 
F.Supp. 314, affd, CA, 637 F.2d 12. 

32. U.S.—Buckeye Power, Inc. v. Environmental Pro¬ 
tection Agency, CA. 481 F.2d 162, app. after 
remand 523 F.2d 16, cert den. 96 S.Q. 1663, two 
cases, 425 U.S. 934. 48 L.Ed.2d 175. 

D.C—^Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 
375, 158 U.S.App.D.C. 308, cert. den. 94 S.O. 
2628, 417 US. 921, 41 L.Ed.2d 226, app. after 
remand 513 F.2d 506, 168 U.S.App.D.C. 248, cert, 
den. 96 8.0. 469, 423 U.S. 1025, 46 L.Ed.2d 399 

§ 70. Circumstances under Which 
Required 

34. U.S. — Concord Tp., Delaware County, Com. of 
Pa. v. U.S.. CA. 625 F.2d 1068. 

35. U.S.—Aberdeen A Rockftih R. Ca v. Students 
Challenging R^latoiy Agency Procedures (S.C 

R. A.P.). Dist.Col.. 95 S.0.2336. 422 U.S. 289, 45 
L.Ed.2d 191—Kleppe v. Sierra Qub, Dist.Col, 96 

S. O. 2718, 427 U.S. 390,49 L.Ed.2d 576-Andru8 
V. SieiTa Qub. DistCal., 99 8.0. 2335, 442 U.S. 
347, 60 L.Ed.2d 943. 

Borough of Mdrrisville v. Delaware River Basin 
Commiiskm, D.CPa., 399 F.Supp. 469, affd. 532 
F.2d 745—Morgan v. U.S. Postal Service, D.CMo., 
405 F.Supp. 413. 

Md—Mayor and Gty Coundl of Balnmore v. State, 
378 A2d 1326, 281 Md. 217. 

N.C—^Matter of Environmental Management Commis¬ 
sion Final Order Granting a Certificate of Authori¬ 
ty to Orange Water and Sewer Authority Pursuant 
to O.S. 162A-7, 280 S.E.2d 520, S3 N.CApp. 135. 

36. U.S.—^Weinberger v. Catholic Action of Ha- 
waii/PeKe Ed. Pipfect, Hawaii, 102 S.0.197,454 
U.S. 139, 70 L.Ed.2d 298. 


Nodell Inv Corp v. Coleman, D.C.Wis., 396 
FSupp. 1341. 

Consolidated Edison Co of New York, Inc. v. 
Federal Power Commission, C.A., 512 F2d 1332, 
168 US.App.D.C 92, op clarified, reh den. 518 
F.2d 448, 171 U.S.App D.C 55—U S Steel Corp. 
V. Federal Power Commission, CA, 533 F.2d 
1217, 175 U.S App.D.C. 82. 

Action not “highly controversial” 

D.C.—Fund for Animals v, Frizzell, C.A, 530 F.2d 
982, 174 U.S.App.DC. 130. 

likelihood Hiat action will be highly contro¬ 
versial not shown 

U.S —Nucleus of Chicago Homeowners Ass'n v. Lynn, 
CA.Ill., 524 F.2d 225, cert den. 96 S.a. 1462, 424 
U.S. 967, 47 L.Ed.2d 734. 

D.C—Fund for Animals v. Frizzell, C.A, 530 F.2d 
982, 174 US.App.D.C 130 

Discharging federal employees 
U S —Image of Greater San Antonio, Tex. v Brown, 
CA.Tex., 570 F.2d 517 

Reqnirement not retroactive 
US—National Center for Preservation Law v Lan¬ 
dneu, D.CSC, 496 F.Supp. 716, affd., CA, 635 
F.2d 324. 

Supplemental environmental impact statement 
U.S—Gloucester County Concerned Citizens v, Gold¬ 
schmidt, D.C.N J., 533 F.Supp. 1222. 

Delay of statement 

US—Adler v. Lewis, CAWash., 675 F.2d 1085. 

37. U.S—City and County of Denver By and 
Through Bd. of Water Com’rs v Bergland, D.C. 
Colo, 517 FSupp 155, affd in part, revd. in part 
on oth. grds., C.A., 695 F.2d 465. 

D.C—Sierra Gub v. Morton, D.C, 395 F.Supp 1187. 

38. U.S.—Gty and County of San Francisco v. U.S., 

C. A.Cal., 615 F.2d 498. 

page 527 

41. U.S.—Environaiental Defense Fund, Inc. v. An¬ 
drus. C.A.Cola, 619 F.2d 1368. 

Colorado River Indian Tribes v. Marsh, D.C 
Cal., 605 FSupp. 1425 

42. U.S.—Scenic Rivers Ass'n of Oklahoma v. Lynn, 

D. COkl., 382 F.Supp. 69, affd. in part, revd. in 
part on oth. grds. CA., 520 F.2d 240, revd. on 
oth. gids. 96 S.a. 2430. 426 U.S. 776, 49 L.Ed.2d 
205, reh. den. 97 set. 198, two cases, 429 US. 
875, 50 LEd.2d 159. 

43. Budget proposal 

D.C.—Sierra Gub v. Morton, DC., 395 F.Supp. 1187. 

§ 71. -Midor Actions 

45. U.S.-Steubing v Brmegar, CAN.Y.. 511 F.2d 
489—Gty of Santa Clara, Cal. v. Andrus, C.A 
Cal.. 572 F.2d 660, oert den. 99 S.G. 176, 177, 
439 U.S. 859. 58 L.Ed.2d 167—Save the Bay, Inc. 
V. U.S. Corps of Engineers, CA.Miss., 610 F.2d 
322, cert. den. 101 S.Q. 269, 449 U.S. 900, 66 
L.Ed.2d 130. 

Mobil Oil Corp. v. F.T.C., D.C.N.Y., 430 
FSupp. 855—Gty of Atlanta v. U3., D.CGa., 531 
F.Supp. 506. 

Mixed question of fiset and law 
U.S.—No East-West Highway Committee, Inc. v. Whit¬ 
aker, D.CN.H., 403 FSupp. 260. 

Controversial actions 

U.S.—State V. Andrus, D.CNJD, 483 FSupp. 255. 

Uncertainty no excuse 

U.S.—State of Cal v. Bergland, D.CCal., 483 FSupp. 
465, affd. in part, revd. in part on oth. grds., CA, 
690 F.2d 753. 

Facts of each case 

U.S.—Gloucester County Concerned Citizens v. Q<dd- 
sehmidt, D.C.N.J.. 533 FSupp. 1221 
50. U.S.-Bierra Gub v. Hodd. CAWash., 544 F2d 
1036. 
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Mobil Oil Corp V FTC, D.CNY, 430 
FSupp 8SS 

Interstate Commerce Commission general reve¬ 
nue proceeding 

U S —Aberdeen & RockHsh R Co. v Students Chal¬ 
lenging Regulatory Agency Procedures (SCR.A 
P), DistCol., 95 S.Ct. 2336, 422 US. 289, 45 
L.Ed.2d 191 

Coal leases on Indian lands 

US—Cady v Morton, C A.Monl, 527 F2d 786 


Hawthorn Environmental Preservation Ass'n v 
Coleman, DCGa, 417 FSupp 1091, aiTd, C.A., 
551 F2d 1055. 

NJ—Borough of Kenilworth v. Department of 
Transp., 376 A 2d 1266. 131 N.J Super 322 

Excavating canal to obtain 511 for highway 
US.—Friends of the Earth v Coleman, CA.ai., 313 
F.2d 295. 

§ 72. -Federal Actions 


Project for dumping dredged material 
U.S—Natural Resources Defense Council, Inc v. Calla¬ 
way, DC.Conn, 389 F Supp 1263. revd in part on 
oth. grds. CA. 524 F.2d 79 

Moving government facility 
D.C.—Prince George's Ckiunty, Maryland v. Holloway, 
D.C, 404 FSupp 1181 

Postal vehicle maintenance facility 
U.S.—Chelsea Neighborhood Associations v. U.S. Post¬ 
al Service. D.CNY. 389 F.Supp 1171, affirmed 
516 F2d 378 

Transfer of surplus land for nuclear generator 
U.S—Rhode Island Committee on Energy v. General 
Services Administration, D.CRI., 397 FSupp 41 

Licensiiig of nuclear power station 
D.C—Public Service Co. of New Hampshire v. U S. 
Nuclear Regulatory Commission. C A, 382 F 2d 
77, cert den. 99 SCt 721, 439 U.S 1046, 58 
LEd2d 70S. 

Acoessibnity of handicapped to mass transporta¬ 
tion 

U S.—American Public Transit Ass’n v. Goldschmidt, 
D.C, 483 FSupp 811 

51. U.S.—Essex County Preservation Ass'n v. Camp¬ 
bell. C.A.Masi.. 536 F2d 956—Scottsdale Mall v. 
Sute of Indiana, C.A Ind., 349 F.2d 484, cert den. 
98 S.Ct 717, 434 U.S 1008, 54 L.Ed2d 730, 
N.C—Orange County v. North Carolina Dept of 
Transp., 263 S.£.2d 89a 46 N.CApp. 350 
5Z U.S.—Cross-Sound Ferry Services, Inc. v U.S, 
CA., 573 F.2d 725, 

Dam 

U.S.—Duck River Preservation Ass’n v. Tennessee Val¬ 
ley Authority, D.CTenn., 410 F.Supp. 758, af- 
fimied 529 F.2d 324 
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53. U.S.—Jones v U S. Dept, of Housuig and Uitwn 
Development (HUD), D.CLa., 390 F.Supp. 379. 

54b U.&—Public Interest Research Group v. F.C.C., 
CA.. 322 F 2d 106a cert. den. 96 S.Ct. 1438, 424 
U.S. 963, 47 LEd.2d 731. 

State of Alaska v. Andrus, D.CAlaska, 429 
FSupp. 938, affU.. C.A., 391 F.2d 337. 

Wash.—Marino Property Co. v. Port of Seattle, 367 
P.2d 1123, 88 Wa8h.2d 822 

Acta leading to commencement of ailjiidicatory 
praceedingi 

D-C-Gifford-HiH & Co., Inc. v. F.T.C, C.A., 323 
F.2d 73a 173 U.S.App.D.C 133 

Approval of exploratory mining in national for¬ 
est 

U.S.—Friends of the Earth, Inc. v. Butz, D.C.Mont.. 
406 FSupp. 742. remd., C.A., 376 F2d 1377 

Establisldiig hnmcfa jCacUity 

U.S.—Benton County Sav. and Loan Ass’n v. Federal 
Home Loan Bank Bd., D.CArk., 430 FSupp. 884. 

55. U.S.—Virginians and Dulles v. Volpe, D.CVa., 
344 F.Supp. 373, affd. ui part, revd. in port, CA.. 
341 F2d 441 

Impact rtatement required 

U.S.—Viiginiaiu for Dulles v. Volpe, 341 F.2d 442, 
leveising 344 F.Supp. 373. 

Cat—Bakman v. States Dept of Tranq>., 160 CaLRptr. 
383, 99 C.A.3d 665. 

57. U.S. —Piedmont Hd^its Civic Club, Inc. v. More¬ 
land. CA.GhL, 637 F2d 430. 


59. U.S —Susquehanna Valley Alliance v Three Mile 
Island Nuclear Reactor, CAPa, 619 F2d 231, 
cert den. 101 S.a 893,449 U S. 1096. 66 L Ed 2d 
824. 

Fimhaber v Lake Pewaukee Sanitary Dist, D.C. 
Wis., 409 FSupp 23 

60. U.S.—Save the Bay, Inc. v. U.S Corps of Engi¬ 
neers, CA.Miss, 610 F2d 322, cert den. 101 
SQ. 269, 449 U.S 900, 66 L Ed.2d 130 

61. Necessity of federal finding 

U S —Edwards v First Bank of Dundee, C A Ill, 534 
F2d 1242. 

62. U.S —Conservation Council of North Carolina v 
Costanzo, D.CNC, 398 F.Supp. 633, affd 378 
F2d 250—Scenic Rivers Ass’n of Oklahoma v 
Lynn, DCOkI, 382 FSupp 69, affd. in part, 
revd in part on oth grds 520 F.2d 240 revd. on 
oth. grds 96 S.Q. 2430.426, 776, 49 LEd.2d 205, 
reh den. 97 S Ct 198, two cases. 429 U S. 873. 30 
LEd2d 159 

D C.—Natural Resources Defense Council, Inc v Mor¬ 
ton. D.C, 388 FSupp. 829, affd 327 F2d 1386, 
two cases, 174 U S App.D.C 77, cert den. 96 S.Ct. 
3201, 427 US. 913, 49 L.£d2d 1204 

63. US-Gifford-Hill & Co. Inc v FT.C. D.C. 
389 FSupp 167, alTd. 523 F.2d 730, 173 U.S App. 
D.C 133 

64. U S.—Atlanta Coalition on Transp. Crisis. Inc. v 
Atlanta R^onal Commission, CA.Ga., 399 F.2d 
1333. 

Mobil Oil Corp. V. FT.C, D.C.N.Y., 430 
F.Supp. 835. 

65. U S.—Hart v. Denver Urban Renewal Authority, 
CA.C 0 I 0 . 331 F.2d 1178. 

67. U S. — Scenic Rivers Ass’n of Oklahoma v. Lyiui, 
D.C.Okl.. 382 F.Sui^ 69, affd. in part, revd in 
part on oth. grds 339 F.2d 24a revd on oth. grds. 
96 S.Ct 243a 426 U.S. 776, 49 LEd.2d 903, reh. 
den. 97 S.a. 198. two cases, 429 U.S. 875, 30 
L.Ed.2d 139 

Impact statement not required where other stat¬ 
utory duty conflicts 

U S —^Flint Ridge Development v Scemc Riven Ass'n 
of Old. 96 S.Ct. 243a 426 US. 776, 49 LEd.2d 
203. reh. den. 97 SCt. 198, 429 US 873, 30 
LEd2d 139, and 97 S.Ct 198, 429 U.S 875, 50 
L.£d2d 159. 
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71-72. U.S—Colony Federal Sav ft Loan Ass’n v. 

Harris, D.CPa., 482 F.Supp. 296. 

D.C.—Sierra Gub v Morton. D.C., 421 FSupp 638, 
motion granted 309 F.2d 333, 166 US.App.D.C. 
200. revereed 314 F.2d 836, 169 U.S.App.D.C 2a 
Va.—Rudder v. Wise Coun^ Redevelopment and Hous¬ 
ing Authority. 249 SE2d 177, 219 Va. 592, app. 
dism. 99 S.CL 2134, 441 U.S. 939, 60 LEd.2d 
104a reh den. 100 S.a. 188, 444 U.S. 888, 62 
LEd.2d 122 

FAA approval of airport layout 
U.S.—Friends of the Earth, Inc. v. Coleman, C.A.(]hl, 
318 F2d 323. 

Maintenance of federal r^brmatoiy 
U.S—Board of Snp’rs of Fairfax County, Virginia v. 
U.S, D.CVa., 408 FSupp. 536, dism. CA., two 
cases, 331 F2d 303. 

73. US— Friends'of the Earth, Inc. V. Coleman, C A. 
CaL, 318 F2d 323. 


District of Columbia planning and zoning 

DC—McLean Gardens Residents, Ass’n, Inc. v. Na¬ 
tional Capital Planning Commission, D.C, 390 
FSupp. 163. 

Voters’ approval of rapid transit contract and 
assistance agreement 

Ga.—Henderson v. Metropolitan Atlanta Rapid Transit 
Authonty, 225 S.E2d 424. 236 Ga. 849. 

75. U S—Oty of Highland Park v. Train, C.A.U1., 
519 F.2d 681, cert, den 96 SCt 1141, 424 U.S. 
927, 47 L Ed 2d 337. 

Buda V. Saxbe, D.CTenn, 406 FSupp 399. 

77. U.S—National Ass’n for Advancement of Col¬ 
ored People V. Wilmington Medical Center, Inc, 
D.C Del., 436 F Supp 1194, affd., C A.. 384 F 2d 
619. 

78, U.S—Coalition for Responsible Regional Devd- 
opment v. Coleman, CA.W.Va., 353 F.2d 398— 
Lathan v Volpe. CA.Wash., 433 F2d 1111, on 
remand, D.C 330 F Supp. 262, affd in part, vac. 
in part on oth grds 506 F.2d 677, app. after 
remand 675 F.2d 1085. 

Scottsdale Mall v. State of Ind., D.Clnd., 418 
FSupp. 296, vac. on oth grds., C.A, 549 F.2d 484, 
cert, den 98 SQ. 717, 434 U.S. 1008, 34 LEd.2d 

75a 

’*Mq|or federal action** 

U S.—No East-West Highway Committee, Inc. v Whit¬ 
aker. DCN.H., 403 FSupp. 260. 

81. U.S.—Scottsdale Mall v. State of Ind., D.C.Ind., 
418 F Supp. 296, vac. on oth. grds., CA., 349 F.2d 
484, cert den. 98 S.Q 717, 434 U.S. 1008, 34 
L Ed.2d 730—College Gardens Gvic Ass’n, Inc. v. 
U.S. Dept, of Transp. D.CMd., 522 F.Supp. 377. 

83. U.S.—Bennett v. Taylor, D.C.La., 303 FSupp. 
800. 

84. U.S.-8cottida]e MaU v. State of Indiana, D.C. 
IiuL, 418 FSupp. 296, vac. on oth. grds., C.A., 
349 F.2d 484, cert den. 98 S-G. 717, 434 U.S. 
1008, 34 LEd.2d 750. 

Designation as part of federal system 

U.S.—Gty of Highland Park v. Train, D.CIll., 374 
FSupp. 738, aff. CA., 519 F.2d 681, cert. den. 96 
S.Ct 1141, 424 U.S. 927, 47 L.Ed.2d 337. 

§ 73. -Actions Significantly Af¬ 

fecting Environmental Qual¬ 
ity 
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88. U.S.—Environmental Defense Fund v. Marsh, 
C.A.Miss., 631 F.2d 983—The Steamboateis v. 
F.ER.C., CA.9 (Or.). 759 F.2d 1382, reh. den. 
777 F.2d 1384. 

D.C —Committee for Auto Responsibility v. Solomon, 
C.A.. 603 F.2d 992, 193 U.S.App.D.C. 4ia cert, 
den. 100 S.G. 1274, 443 U.S. 913, 63 LEd.2d 
399—Peshlakai v. Duncan, D.C, 476 FSupp. 1247. 

89. U.S.—Milo Community Hospital v. Wemberger, 
CA.Me., 325 F2d 144. 

D.C—Metlakla Indian Community v. Adams, D.C, 
427 FSupp. 871. 

Strong suggestion where growth in accord with 
existing pattern 

U.S.—Nucleus of Chicago Homeowners Ass’n v. Lynn, 
C A.II:., 524 F2d 223, cert den. 96 S.G 1462,424 
U.S. 967, 47 LEd.2d 734. 

No effect on physical reaonrees 

U.S.—^National Ass’n of Government Emp. v. Rums¬ 
feld, D.C. 413 FJSupp. 1224, affd., CA.. 336 F.2d 
76, 181 U.SApp.D.C 199. 

Aihitrary and caprldona 

D.C—Cabinet Mountains Wildemm Scotchman’s Peak 
Grizzly Bears v. Peterson, CA., 683 F2d 678, 222 
U.SJkpp.D.C 228. 

91. U.S.—Sierra Gub v.' Hassdl, D.CAla., 303 
F.Supp. 332, affirmed 636 F.2d 1093, afiil, CA.. 
636 F.2d 1093. 
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Fflcton considered 

U.S.—Mount Vernon Preservation Soc v Clements. 
DCN.H.. 415 RSupp Ul 

92. US.—Union Mechling v. U.S, D.CPa, 390 
F.Supp. 411—Union Mechling v. US, D C Pa, 
390 F.Supp 391—Sierra Club v. Cavanaugh, D.C 

S.D., 447 FSupp. 427. 

Aesthetics a factor 

93. US.—City of New Haven v Chandler, D.C 
Conn , 446 F Supp. 925. 

94. U S.—Conservation Council of North Carolina v 
Costanzo, D.CN.C, 398 F.Supp. 653, affd. 578 
F.2d 250 
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95. U.S.—Hiatt Gram ft Feed, Inc. v Bergland, D.C. 
Kan. 446 F.Supp. 457. affd., C.A.. 602 F 2d 929, 
cert. den. 100 SCt. 1019, 444 U.S. 1073. 62 
L.Ed.2d 755. 

97. US.—City of Rochester v. U.S Postal Service, 

C. AN.Y.. 541 F.2d 967. 

Scenic Rivers Ass'n of Oklahoma v. Lynn, D.C 
Okl. 382 RSupp. 69. affd in pan, revd. in part on 
oth grds. 520 F.2d 240, revd. on oth. grda. 96 S Ct. 
2430, 426 U.S. 776, 49 L.Ed.2d 205, reh den. 97 
S.a 198, two cases. 429 U S 875, 50 LEd.2d 159. 
D C—American Public Transit Ass’n v Goldschmidt, 
DC. 485 F.Supp 811. 

Fremy interchange in fiuming area 
U.S.—City of Davis v. Coleman, C.A.Cal., 521 F.2d 
661 

Gas service cnrtailment plan 
D.C—Arkansas Power ft Light Co. v. Federal Power 
Commission. CA.. 517 F.2d 1223, 170 US.App. 

D. C. 393, cert. den. 96 S.Ct 1146, 424 U S. 933. 47 
L.Ed.2d 341. 

Offshore oil leasing 

U.S.>-People of State of Cal. ex rel. Younger v. Morton, 
D.C , 404 F.Supp. 26, vac. on oth. grds, C A, 
608 F.2d 1247. 

Grazing permit program 
D.C.—Natural Resources Defense Council, Inc. v. Mor¬ 
ton, D.C. 388 RSupp. 829, affd. 527 F.2d 1386, 
two cases, 174 U.S.App.D.C 77, cert den. 96 S.Ct. 
3201, 427 U.S, 913, 49 L.Ed.2d 1204. 

Expansion of parking facility 
U.S.—Morgui V. U.S. Postal Service, D.C.Mo.. 405 
RSupp. 413. 

Spraying herbicides in national forests 
U.S.—State of Wis. v. Butz, D.C.Wis., 389 F.Supp. 
1065. 

98. U.S.—Atlanta Coalition on Transp. Crisis, Inc. v. 
Atlanta Regional Commission. CA.Ga., 599 R2d 
1333. 

Gifford-Hill ft Ca. Inc. v. RT.C., D.C., 389 
RSupp. 167, affd. 523 F.2d 730, 173 U.S.App.D.C 
135 

Grant of certificate to carrier operating unregis¬ 
tered 

U.S.—Union Mechling v. U.S., D.CPa., 390 RSupp. 
391—Union Mechling v. U.S., > D.C.Pa., 390 
RSupp. 411. 

Round-up of wild horses 

U.S.—^American Hone Protection Aas’n, Inc. v. Friz¬ 
zell. D.CNev., 403 F.Supp. 1206. 

Demolition of housing prciject 
U.S.-^onei V. U.S. Dept, of Housing and Urban Devd- 
opment (HUD). D.CLa., 68 F.R.D. 60. 

Regnlations permitting hunting of migratory 
birds 

D.C.—Fund for Animals v. Frizzell, CA., 530 F.2d 
982, 174 U.S.APP.D.C 130. 

§ 74. Segmentation of Projects 

99. UJS.—Gty of Rochester v. U.S. Postal Service, 
CA.N.Y.. 541 R2d 967. 

Gtizens for Responsible Area Growth (CRAG) 
V. Adams, D.CN.H.. 477 RSupp. 994. 


Danger of incremental effect of “insignificant” 
acts 

U S —Alpine Lakes Protection Soc v Schlapfer, C A, 
518 F 2d 1089. 

Segmentation not shown 

U.S.—City of Highland Park v. Train, C.A.Ill. 519 
R2d 681, cert den 96 S Q. 1141, 424 U S 927, 47 
L Ed 2d 337 

I. U.S —Winnebago Tribe of Nebraska v Ray, C.A 

Neb., 624 F2d 269, cen den. 101 SCt 110, 449 
U.S 836, 66 LEd 2d 43. 

3. US—Nucleus of Chicago Homeowners Ass'n v, 
Lynn. CAUL, 524 F2d 225, cert, den 96 S.Ct. 
1462. 424 U S. 967, 47 L Ed 2d 734. 

Ulster County Community Action Committee, 
Inc V Koenig. D.CN.Y, 402 FSupp 986. 

Consideration of sub-basins for flood control 
proper 

U.S.—Sierra Qub v Froehlke, D.C Mo, 392 RSupp 
130, affd. C.A.. 534 R2d 1289. 

Particular trident submarine facility, not entire 
program 

D.C—Concerned About Tndent v. Schlesinger, DC., 
400 RSupp. 454, r«md.. CA, 555 F2d 817, 180 
U.SAppD.C 345. 
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5. U S—Appalachian Mountain Club v Brinegar, 

DC.NH., 394 FSupp 105 

6. US—Daly v. Volpe, C.A.Wash. 514 R2d 1106 

Committee to Stop Route 7 v. Volpe, 346 
F.Supp. 731, vac. 515 RSupp. 151, affd, CA., 650 
F.2d 455 

Substantial length of highway studied 
U.S.—Swain v. Bnnegar, DCIIl, 378 F.Supp. 753, 
revd. on oth grds C.A, 517 R2d 766, affd after 
remand 542 F 2d 364. 

7. U.S—^Patterson v. Exon, DC.Neb., 415 RSupp. 

1276 

8. U.S.—Committee to Stop Route 7 v Volpe, 346 

RSupp. 731, vac. S15 F.Supp. 151, affd., CA., 650 
F.2d 455. 

10. U.S —Committee to Stop Route 7 v. Volpe, 346 
F.Supp. 731, vac. 515 FSupp 151, affd., C.A., 650 
R2d 455. 

§ 75. Preparation of Statement 
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68.5. Consecntiye projects 
Agency could ipprove one project that was folly 
covered ^ an impact statement, and take into consider¬ 
ation the environnienml dfects of that project when 
preparing a comprehensive statement on the cumulative 
impact of the remaining proposals. 


68.25. All coal leasing proposals national or 
local 

U.S.—Kleppe v. Sierra Gub, DistCol, 96 S.G. 2718. 
427 US. 390, 49 L.Ed.2d 576. 

Entire program 

(1) Where on agency is committed to an overall 
program of action, environmental impact ataten^ents 
may be necessary with respect to the environmental 
effects of the enure program, and in addition with 
respect to individual prcgects within the program as 
plans for them are formulated. 

U.S.—Cady v. Morton, C A.Mont, 527 F2d 786. 

(2) Additional statements for each subsidiary action 
may be necessary where the statement for the enure 
program does not provide speafic information with 
respect to the impact of the particular actions. 

Natural Resources Defense Council v. Morton, 
D.C.D.C., 388 FSupp. 829, affd. 527 F2d 1386, 
two cases, 174 U.S.App.D C. 77. cen. den. 96 S.G. 
3201, 427 US. 913, 49 L.Ed2d 1204—Kelley v. 
fiutz, D.CMich , 404 FSupp. 925. 

D.C.—Sierra Club v Morton, CA., 514 F2d 856, 
reversed on other grounds. Kleppe v. Sierra Club; 
Dist.Col.. 96 S.Ct. 2718, 427 U.S. 390, 49 L.Ed 2d 
576. 

“Umbrella statement” 

Federal agency may prepare an “unbrella statement” 
covering an entire program involving numerous subsidi¬ 
ary actions 

U.S.—Natural Resources Defense Council. Inc. v. Ten¬ 
nessee Valley Authority, C.A Tenn, 502 F.2d 852. 
Kelley v. Butz, DCMich., 404 FSupp. 925. 

Where the federal action contem¬ 
plated is approval or federal funding of 
a local project, the federal agency may 
limit its impact statement to the ef¬ 
fects of the project presently under 
federal consideration,"’® even though 
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the project is part of a more extensive 
local plan.®®-” 

6830. Absence of plan to improve entire three 
state corridor 

U.S.—O>nservation Soc of Southern Vermont, Inc. v. 
Secretary of Tnnsp., CA.Vt, S3l F2d 637 

683S. Part of airport development 
U.S.—Friends of the Earth, Inc v Coleman, C A.Cal, 
S18 F.2d 323. 

Proposal to ftud part of planned urban renewal 
U S.—Citizens Against Destruction of Napa v, Lynn, 
CACal., 391 F.Supp 1188 

Where the federal action is limited to 
a general approval of rates charged by 
private companies, the impact state¬ 
ment may be limited to the effects of 
the general decision, the effect of par¬ 
ticular rates being deferred until pro¬ 
ceedings challenging particular 
rates." ^ 

68.40. U.S.—^Aberdeen & Rockfish R. Co. v. Students 
Challenging Regulatory Agency Procedures (S.C. 
R.A.P.), DislCoI., 95 S Q 2336, 422 U.S. 289, 45 
L,Ed.2d 191. 

Varioits items of environmental 
damage or benefit have been dis¬ 
cussed as significant inclusions or 
omissions from environmental impact 
statements."^ 

68A5. U.S.—Foundation for North American Wild 
Sheep V. U.S. Dept of Agr., CACal.. 681 F.2d 
1172. 

Cost of relocation of fbmiliei displaced 
U.S.—Duck River Preservation Aas’n v. Tennessee Val¬ 
ley Authority, D.CTenn., 410 F.Supp. 758, af- 
fixined 529 F.2d 524. 

Possible extinction of paiticalar species 
U.S.—Duck River Preservation Ass’n v. Tennessee Val¬ 
ley Authority D.C.Tenn, 410 F.Supp. 758, af¬ 
firmed 529 F.2d 524 

Excess of future demand for recreational use 
over opportnnities 

U S.—Duck River Preservation Ass’n v Tennessee Val¬ 
ley Authority, D.CTenn., 410 FSupp. 758, af- 
finned 529 F2d 524. 

Managed area for protection of disturbed wild 

IK, 

U.S.—^Duck River Preservation Aas’n v. Tennessee Val¬ 
ley Authority, D.C.Tenn.. 410 F.Supp. 758, af¬ 
firmed 529 F.2d 524. 

Shift of land from agriculture 
U.S.—Duck River Preservation Ass’n v. Tennessee Val¬ 
ley Authority, DCTenn., 410 F.Supp. 758, af¬ 
firmed 529 F.2d 524. 

Xhiflic data ia highway statement 

U.S.—Appalachian Mountain Club v. Biinegar, D.C. 
N.H., 394 RSupp. 105. 

Noise levels firom airport runway 
U3.—City of Romulus v. Wayne County, D.C.Mich., 
392 F.Supp. 578. 

69. U.S—Adler v. Lewis, CAWash.. 675 F.2d 1085. 
Gtizens Against Toxic Sprays, Inc. v. Bergland, 
D.COr.. 428 RSupp. 908. 

D.C.—Committee for Auto Responsibility v. Solomon, 
CA., 603 R2d 992, 195 U3App.D.C. 4ia cert 
den. 100 S.O. 1274, 445 U.S. 915, 63 L.Ed.2d 599. 

Impact on individual districts in grazing pro¬ 
gram 

D.C—Natural Resources Defense Council, Inc. v. Mor¬ 
ton, D.C, 388 RSupp. 829, affd 527 F.2d 1386, 

■ two cases, 174 U.SApp.D.C 77, cert. den. 96 S.Cft 
3201, 427 U.S 913, 49 L.Ed.2d 1204. 


Statement sufficiently detailed 

U S —Short Haul Survival Committee v U.S.. C A, 572 
F 2d 240. 

Unknown occurrences 

US—Mmnesota Public Interest Research Group v. 
Adams, D C Minn, 482 F.Supp. 170 

Every implementing action need not be set forth 
in salute detail 

US—Environmental Defense Fund, Inc v. Andrus, 
CA.C 0 I 0 .. 619 R2d 1368. 

Secondary impact 

U S —Gloucester County Concerned Citizens v. Gold¬ 
schmidt. DCNJ, 533 RSupp. 1222. 
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70. U S.—Appalachian Mountain Club v. Bnnegar, 
D.CN.H, 394 RSupp 105—Movement Against 
Destruction v. Trainor, D C.Md, 400 F.Supp. 533. 

DC—North Slope Borough v. Andrus. D.C., 486 
FSupp 326. 

Statement adequate 

U.S—Otizens for Mass Transit, Inc. v. Adams, C.A. 
U., 630 F2d 309. 

71. U S.—Natural Resources Defense Council, Inc. v. 
CaUaway, C A Conn. 524 F.2d 79—Adler v. Lew¬ 
is, C A.Wash., 675 F.2d 1085 

National Center for Preservation Law v Lan- 
drieu, DCS.C. 496 RSupp. 716, affd., C.A., 635 
F 2d 324 

Statement 

U.S.—Sierra Gub v. Morton, D.C Tex., 431 F.Supp. 11 

Sufficient detail to permit reasoned evaluation 
and decision 

U.S.—South Louisiana Environmental Council, Inc v 
Sand. CA.U., 629 F2d 1005. 

72. U.S.—Warm Springs Dam Task Force v Gnbble, 
DC Cal, 378 F.Supp. 240, petition den. 431 
FSupp 320, relief den., C.A.. 565 F.2d 549, appli¬ 
cation den. 99 S.Q. 54,439 U S 1392, 58 L.Ed 2d 
229, affd., CA., 621 F.2d 1017 

Any area affected by construction of highway 
segment 

U.S.—Appalachian Mountain Gub v. Bnnegar, DC. 
N.H., 394 RSupp. 105. 

73. U.S.—Arkansas Community Organization for Re¬ 
form Now v. Bnnegar, D.C.Ark, 398 F.Supp. 685, 
affd 581 R2d 864. 

74. D C.—North Slope Borough v. Andrus, D.C, 486 
RSupp. 332, affd in part, revd in part on oth. 
gids., CA., 642 F2d 589, 206 U.S.App.DC 184. 

75. U.S.—State of Ala ex rel. Baxl^r v Corps of 
Engineers of U.S. Army. D.C Ala, 411 F.Supp 
1261. 

77. U.S.—Friends of the Earth, Inc. v Butt, DC. 
Mont. 406 RSupp. 742 Remd., CA.. 576 F2d 
1377. 

§ 78. — Discussion of Alterna¬ 
tives 

78. U.S.—State ex Cal v Bergland, D.C.Cal., 483 
F.Supp. 465, affd. in pan, revd. m pan on oth. 
grda, CA., 690 F.2d 753. 

79. U.S—Grazing FUds Farm v. Goldschmidt, CA. 
Maaa, 626 F.2d 1068-Richland Park Home¬ 
owners Ass'n, Inc. v Pierce, CA.Tex., 671 R2d 
935 

Stop H-3 Ass’n v. Lewis, D.C.Hawaii, 538 
F Supp. 149, affd. in part revd. in pan, CA, 740 
R2d 1442, cen. den. 105 S.G. 2344, 85 L.Ed.2d 
859. 

D.C.—Concerned About Trident v. Rumsfeld, CA.. 
SSS R2d 817, 180 USApp.D.C 345. 

NJ —^Public Interest Research Group of New Jersey, 
Inc v. State, Dept, of Environmental Protection, 
377 A2d 915, 152 NJ.Super. 191. 

Wash—Bame v. Kitsap County, 613 P.2d 1148, 93 
Wa8h.2d 843 


Linchpin of statement 

U.S.-State of Cal. v. Bergland, D.C.Cal., 483 F.Supp. 
465, affd. in pan. revd in pan on oth. grda., C.A., 
690 R2d 753 

Alternatives to entire project 
US—Inman Park Restoration. Inc. v Urban Maas 
Tranap. Administration, D.C.Ga., 414 F.Supp 99, 
affd. CA.. 576 R2d 573. 

Inadequate discussion supplemented 
D.C.—Friends of River v. RER.C. CA. 720 F.2d 93, 
231 U.S.App.D.C. 329. 

80. U.S.—Gtizens Against Toxic Sprays, Inc. v. Beig- 
land, D.COr., 428 F.Supp. 908—Sierra Gub v. 
Sigler. D.CTex.. 532 RSupp 1222, affd. in part, 
revd. in pan on oth. grda., C.A., 695 F.2d 957, 
reh. den. 704 F.2d 1251. 
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81. U S.—^Natural Resources Defense Council, Inc. v. 
Callaway, C.AConn., 524 R2d 79. 

Gtizens Against Destruction of Napa v. Lynn, 
D.C Cal., 391 FSupp. 1188—^Rankin v. Coleman, 
D.CN.C., 394 RSupp. 647, mod. on oth grda. 401 
RSupp. 664 

82. U.S—Swam v Brinegar, C.AIll.. 517 R2d 766, 
app. after remand C A, 542 F 2d 364—^Brooks v. 
Coleman. CAWash, 518 F.2d 17—Natural Re¬ 
sources Defense Council, Inc. v. Gty of New 
York, CANY, 672 F2d 292, cert. diim. 102 
S.Ct 1963, 456 US. 920, 72 L.Ed.2d 462. 

D.C—North Slope Borough v. Andrus, D.C., 486 
RSupp 326. 

Flood control project 

U S —State of Ala. ex rel. Baxl^ v. Corp of Engmeeis 
of U.S. Army, DC Ala.. 411 RSupp. 1261 

83. U.S.—Sierra Gub v. Hassell, C.A.Ak.. 636 R2d 
1095. 

City of Romulus v. Wayne County. D.C.Mich., 
392 F.Supp. 578—Arkansas Community Organiza¬ 
tion for Reform Now v. Brinegar, D.C.Aik., 398 
RSupp. 685, affd. 531 R2d 864—State of Ala. ex 
rel. Baxley v Corps of Engmeera of U.S. Army, 
D.CAla., 411 RSupp. 1261. 

Inadequate atatement 

U S.—Coalition for Canyon Preservation v Bowers, 
CAMont, 632 F.2d 774. 

D.C.—Concerned About Trident v. Rumsfeld, C.A, 
555 F.2d 817, 180 U.S.App.DC 345. 

Statements snCfident 

US.—National Center for Preaeivation Law v. Lan- 
drieu, D.C.S.C., 496 F.Supp. 716. 

84. Sufficient dlscusskm 

(2) Other statements. 

US—Robinson v. Knebel. CAArk., 550 F2d 422— 
City of South Pasadena v. Goldschmidt, C A.Cb 1 , 
637 R2d 677. 

La.—Concemed Gtizens of Rapides Parish v. Hardy, 
App. 397 So 2d 1063. 

85. U S —Natural Resources Defense Council. Inc. v. 
Environmental Protection Agency, C.A., 537 R2d 
642 

87. U.S.—Appalachian Mountain Gub v. Brin^ar, 
D.C.N.H. 394 F.Supp. 105—Rankin v. Cokman, 
D.CN.C., 394 F Supp. 647, mod. on oth. grda. 401 
F.Supp. 664. 

Means of Transportation 
U S —Committee to Stop Route 7 v. Volpe, 346 F.Supp. 
731, vac. 515 RSupp. 151, affd., CA, 650 F.2d 
455. 

90. U.S-Uthan v. Volp^ D.CWash.. 350 RSupp. 
262, affd. in part, vac. in part on oth. grda., C.A, 
506 R2d 677, app. after remand 675 R2d 1085. 

No compliance shown 

U.S.—Gtizens Against Toxic Sprays, Inc. v. Bergland, 
D.COr., 428 RSupp. 908. 

91. U.S—Natural Resources Defense Council, Inc v. 
Callaway, CA.Conn., 524 R2d 79. 

Appalachian Mountain Gub v. Brinegar, D.C. 
N.H., 394 F.Supp. 105—^Warm Spnngs Dam Task 
Force v. Gribble, D.C Cal. 378 RSupp. 240, peti- 
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Sharing of costs and benefits among all regions 
not required 

XJ S.—People of State of Cal ex rel. Younger v Morton, 
D.C Cal., 404 F Supp. 26, vac on oth grds. C.A, 
608 F.2d 1247. 

Parity not required 

U.S —State of Ala ex rel. Baxley v Corps of Engineers 
of U.S Army, DC Ala., 411 F.Supp 1261. 

Mathematical expression not essential 
U S.—Cady v. Morton, CAMont, 527 F2d 786 
Analysis of need for project held sufficient 
U.S.—Porter County Chapter of Izaak Walton League 
of America v Atomic Energy Commission, C A, 
533 F.2d 1011. 

"Action forcing” iirocedures 
U.S.—State of Cal V Bergland, D.C.Cal., 483 F Supp 
465, affd in part, revd. in part on oth. grds., C.A, 
690 F.2d 7S3. 

Cost of abandonment 

U.S.—Gty and County of Denver By and Through Bd 
of Water Com'rs v. Bergland, D.C.Colo., 517 
F.Supp. 155, affd. in part, revd. in part on oth. 
grds, CA. 695 F.2d 465. 
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2. US —Save the Niobrara River Ass’n, Inc v An¬ 

drus, D.C.Neb., 483 F.Supp. 844. 

3. U.S—State of Ala. ex rel. Baxley v. Corps of 

Engineers of U.S. Army, D.C.A1&, 411 FSupp. 
1261. 


Procedure for public comment for agency 

U S.—City of Romulns v. Wayne County, D.C.Mich, 
392 FSupp. 578 

20. U.S—^U.S. v. Joseph G. Moretti, Inc., CA.Fla., 
478 F.2d 418. on remand, D.C.. 387 F.Supp. 1404, 
alTd in part, revd in part on oth. grds. 526 F.2d 
1306. 

Sute of Mo, ex rel. Ashcroft v Department of 
Army, Corps of Engineers, D.C Mo, 526 F.Supp. 
660. affd. C.A., 672 F2d 1297. 

21. US.—Lathan v. Bnnegar, CA.Wash.. 506 F.2d 
677, app after remand 675 F.2d 1085 

D C.—Maine Cent. R Co. v. I.C.C.. D.C., 410 F.Supp. 
653 

22. U S.—City of Romulus v. Wayne County, D.C 
Mich., 392 F.Supp. 578—^Appdachuui Mountam 
Club v. Brinegar, D.C.N.H., 394 F.Supp. 105. 

Supplement 

U.S—^Natural Resources Defense Council. Inc. v. Calla¬ 
way. CA.Conn.. 524 F.2d 79 
Essex County Preservation Au'n v. Campbell, 
aCMiss.. 399 F.Supp. 208, affd, CA.. 536 F.2d 
956. 

Timetable for notice and comment required 

U.S.—State of Alaska v. Carter, D.CAlaska, 462 
F.Supp. 1155. 

28. Compliance shown 

D.C.—Concerned About Tndent v. Schlesinger, D.C, 
400 F.Supp. 454, remd., CA., 555 F.2d 817, 180 
U.S.App.D.C 345 
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non den. 431 F.Supp. 320, relief den., CA., 565 
F.2d 549, application den 99 S.Ct 54. 439 U S. 
1392, 58 L.Ed.2d 229, add. CA.. 621 F.2d 1017 

92. Omission of altematlTe Insignificant 

US.—Environmental Defense Fund, Inc. v. Stamm, 
D.CCbI.. 430 RSupp. 664 

93. U.S.—Fayetteville Area Chamber of Commerce v 
Volpe, CA.N.C.. 515 F.2d 1021, cert. den. 96 
S.Ct. 216, 423 US. 912, 46 L.Ed 2d 140-Sierra 
aub V. Froehlke, CA Mo.. 534 F.2d 1289. 

Ciuzena Against Destruction of Napa v Lynn, 
DC.Cal., 391 F.Supp. 1188—City of Romulus v. 
Wayne County, D.C Mich., 392 RSupp. 578—Sier¬ 
ra Qub V. Sigler. D.CTex., 532 RSupp. 1222, affd. 
fai part, revd. m part on oth. grds., CA, 695 F.2d 
957, reh. den. 704 R2d 1251 

Role of reason 

US.—Environmental Defense Fund, Inc v. Andrus, 
CA.C 0 I 0 .. 619 F.2d 1368. 

D.C—National Wildlife Federation v. Andrus, D.C. 
440 F.Siqq^ 1245—^North Slope Borough v. An¬ 
drus, D.C., 486 RSupp. 332, add. in part, revd. in 
part on oth. grds., C.A. 642 F.2d 589, 206 US. 
App.D.C 184. 

Reasonably feasible altematlYes 

US.—State of Ma, ex rel. Ashcroft v. Department of 
Army, Corps oX Engineers, D.C.M 0 , 526 F.Supp. 
660, add. CA., 672 F.2d 1297. 
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94. U.S.-Cady v. Morton. CA.Mont., 527 R2d 786 
—Save Our Sycamore v. Metropolitan Atlanta 
Rapid Transit Authority. DeKalb County, Ga., 
C.AGa.. 576 F.2d 573—Natural Resources De¬ 
fense Council, Inc. v. City of New York, C.A. 
N.Y„ 672 R2d 292, cert, dism 102 S.Ct. 1963, 
4S6U.S. 920, 72 LEd.2d462 

Ocoee River Council v. Tennessee Valley Au¬ 
thority, D.C.Tenn., 540 F.Supp. 788. 

Gonclnaions not altered 

U.S.—Fayetteville Area Chamber of Commerce v. 
Volpe, D.C.N.C., 386 F.Supp. 572, app. after re¬ 
mand CA. SIS F.2d 1021, cert, den 96 S.Ct. 216, 
423 US. 912, 46 L.Ed.2d 14a 

95. U.S.—Farmland Preservation Ass’n v. Gold¬ 
schmidt, CA.lowa, 611 F.2d 233. 

Warm Springs Dam Task Force v. Gnbble, D.C. 
Cal., 378 F5upp. 240, 94 S.a. 2542, petition den 
431 RSupp. 32 a relief den. C.A. 565 F 2d 549, 
application den. 99 S.Ct. 54, 439 U.S. 1392, 58 
L.Ed.2d 229, add., CA, 621 F.2d 1017 

D.C—Omcemed About Tndent v. Rumsfeld, CA, 
SSS F.2d 817, 180 U5.App.D.C 345. 

95. US.—Montgomery v. Ellis, D.CAla., 364 F Supp. 
517, motion den. 483 F.Supp. 897—Save the Niob¬ 
rara river Ass’n. Inc. v. Andrus, D.C.Neb., 483 
RSupp. 844. 

97. U.S.—State of Ala. ex rel. Baxley v. Corps of 
Engineers of U.S. Army, D.CAla., 411 F.Supp. 
1261—Montgomery v. Ellis, D.CAla., 364 
F.Supp. 517, motion den. 483 F.Supp. 897. 

§ 79. — Benefits and Risks; Cost- 
Benefit Analysis 

1. U.S.—Cummington Preservation Committee v 
Federal Avution Administration, C.A.Mas8., 524 
F.2d 241, South Louisiana Environmental Council, 
Inx. V. Sand, C.ALa.. 629 R2d 1005. 

Movement Against Destruction v. Trainor, D.C. 
Md, 400 F.Supp. 533—^Wann Springs Dam' Task 
Force v. Oribble, D.CCal., 378 F.Supp. 240, peti¬ 
tion den. 431 F.Supp. 320^ relief den., CA, 565 
F.2d 549, application den. 99 S.Ct. 54. 439 US. 
1392, 58 L.Ed.2d 229, add., CA. 621 R2d 1017. 

Mathematical expression not essential 

U.S.—^Montana Vnidlife Federation v Morton, D.C. 
Mont, 406 RSupp. 489. 

Held not reqoired for project privately financed 

US.—Buries County Bd. of Gom’rS v. Interstate Energy 
Ca. D.CPa., 403 F.Supp. 805. 


4. U S—Environmental Defense Fund, Inc. v. Hod¬ 

man. C.A.Ark.. 566 R2d 1060 
Sierra Gub v. Sigler, D.C.Tex, S32 F.Supp 
1222. add. in part, revd in part on oth. grds., C.A, 
695 R2d 957, reh. den. 704 R2d 1251. 

5. U.S.—Robinson v Knebel, CA.Ark, 550 R2d 422. 

Minor errors immaterial 

U.S —Duck River Preservation Ass’n v. Tennessee Val¬ 
ley Authonty, D.CTenn, 410 F.Supp. 758, af- 
rirmed, CA, 529 F.2d 524 

6. U.S.—City of Romulus v. Wayne County, DC 

Mich, 392 RSupp 578—Montgomery v. Ellis, 
DCAa., 364 FSupp. 517, motion den. 483 
RSupp. 897. 

8. U.S—Burkey v. Ellis, D.CAla., 483 F.Supp. 897. 

12. U.S.—Porter County Chapter of Izaak Walton 
League of America v. Atomic Energy Commission, 
CA, 533 F.2d 1011. 

13. U.S —Warm Springs Dam Task Force v Gribble, 
D.CCal., 378jjF.Supp. 240, petition den. 431 
F.Supp. 32 a relief den., CA., 565 F 2d 549, appli¬ 
cation den. 99 S.Ct 54,439 U.S 1392, 58 L Ed.2d 
229, add., CA, 621 F.2d 1017-Oloucester Coun¬ 
ty Concerned Citizens v Goldschmidt, D.CN.J., 
533 RSupIp. 1222 

14. U.S.—^Montgomery v Ellis, D.C.Ala., 364 F.Supp. 
517, motion den. 483 F.Supp. 897. 

Satisfactory assurances of payment of nonfeder- 
al share to permit alternate rate 

U.S.—State of Ala. ex rel.'Baxley v. Corps of Engineers 
of U.S. Army, D.CAia., 411 RSupp. 1261. 

15. U.S.—Montgommy v. Ellis, D.C.Aia., 364 RSupp 
517, motion den. 483 F.Supp. 897. 

16. U.S.—Montgomery v. EIlu, D.CAla., 364 RSupp. 
517, motion den. 483 F.Supp. 897. 

17. D.C —^North Slone Borough v. Andrus, D.C., 486 
F.Supp. 332, add. in part, revd. in part on oth. 
gtds., C.A.. 642 R2d 589, 206 U.S.App.D.C. 184 

§ 80. Consultation with, and Com¬ 
ments of,'Other Agencies 
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18. U.S.-8tate of Cal. v. Bergland, D.C.Cb]., 483 
F.Supp. 465, add. in part, revd. in part on oth. 
grds., CA. 690 F.2d 754 


33. U.S.—Lathan v Volpe, D.CWaah., 350 F.Supp. 
262, add. in part, vac in part on oth. grds., C A., 
506 F.2d 677, app. after remand 675 F.2d 1085. 

Compliance shown 

U.S—^Movement Against Destruction v. Trainor, D.C. 
Md., 400 F.Supp. 533. 

34. D.C —State of N.J., Dept of Environmental Pro¬ 
tection v. U.S. Environmental Protection Agency, 
CA, 626 F2d 1038, 200 U.Sj\pp.D.C 174 

35. U.S.—United Family Farmers, Inc. v. Kleppe, 
D.CS.D., 418 RSupp. 591. 

Appendix including synoptic range of pnblic 
oofflments snffldent 

U.S.—^Duck River Preservation Ass’n v. Tennessee Val¬ 
ley Authonty, DCTena, 410 F.Supp. 758, af¬ 
firmed. CA., 529 F.2d 524 

Where there is clear and convincing 
evidence of the incorrectness of the 
assessment of the commenting agency, 
another evaluation may be adopted, 
but an agency should not refuse to 
defer to such other assessment until 
after the other agency has had an op¬ 
portunity to review the claimed evi¬ 
dence of the sponsoring agency, and to 
reverse or modify its original evalua¬ 
tion.”*® 

39.5. U.S.—Sierra Chib v. Froehlke, D.C.Tex.. 359 
RSupp. 1289. 

39.10. U.S.-Sierra Gub v. Froehlke, D.CTex.. 359 
RSupp. 1289. 

41, U.S.—Uthan v. Brinegar, CAWash., 506 F.2d 
677, app. after remand 675 R2d 1085 

Public hearing not Inadequate 

U.S.—Adler v. Lewis, CA.Wa8h., 675 F.2d 1085. 

44. U.S.—Cross-Sound Ferry Services, Inc. v. U.S.. 
CA, 573 F.2d 725. 

45. Hmiag of hearing proper 

U.S.—Bucks County Bd. of Com'rs v. Interstate Energy 
Co., D.C.Pa.. 403 RSupp. 805. 

Nature and extent of hearing 
U.S.—Lathan v. Brinegar, CA.Wash., 506 F.2d 677. 
app. after remand 675 F.2d 1085. 



39A CJS 38 


§ 81 HEALTH AND ENVIRONMENT 

Page 543 
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47. U S.~Cady v. Monon. C.A Mont.. S27 F.2d 786 

Preliminary hearing not an ■‘existing agency 

redew process” 
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D.CN.H. 394 RSupp. 105-State of Ala. ex rel 
Baxley v. Corps of Engineers of U.S. Army, D C 
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72. U.S.—Lathan v. Bnnegar, CA.Wash., 506 F.2d 
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D C.—^Natural Resources Defense Council, Inc. v. Mor¬ 
ton, D.C, 388 F.Supp. 829, affd. 327 F.2d 1386, 
two cases, 174 U.SApp.D C 77, cert. den. 96 S.Ct. 
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D.C. 160. 

The adequacy of an environmental 
impact statement for a legislative pro¬ 


Avoidance of clear error 

U.S—Cummington Preservation Committee v. Federal 
Aviation Adimnistration, CA Mass., 324 F.2d 241. 
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ton. D.C, 388 RSupp. 829, affd. 327 F.2d 1386, 
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1274, 443 U.S. 913, 63 L.E(L2d 599. 

County firom which fodenl agency moved 
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D.C.—Maine Cent R. Co. v. I.CC., D.C., 410 FBupp. 
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F.Supp 1316. 

Case not moot 
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land. CA.Tex., 573 F.2d 201, ich. den., CA., 576 
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L.Ed.2d 425. 
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D.CCal., 378 F.Supp. 24a petition don. 431 
RSupp. 320, relief den., C.A.. 565 F.2d 549, appU- 
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6. U.S—Westside Property Owners v Schlesinger, 
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FSupp. 1369. 

Exhaustion of administrative remedies 

U.S.—Mobil G1 Corp. v. F.T.C, D.C.N.Y., 430 
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82 L Ed.2d 921. 

1. D.C—Ethyl Corp v. Environmental Protection 

Agency. C A, 541 F2d 1. 176 US App.D.C. 373, 
cert den 96 S.Ct. 2662, 2663, three cases, 426 
US 941, 49 L.£d2d 394. 
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2. U.S—Natural Resources Defense Council, Inc. v. 

Environmentai Protection Agency, C.AOa, 489 
F2d 39a revd on oth grds. 95 SCt. 147a 421 
U.S. 60, 43 L£d.2d 731, vac in part on oth. grds. 
516 F.2d 488. op. supp 539 F.2d 1068. 

3. U.S.—Natural Resources Defense Couned, Inc. v 

Environmental Protection Agency, CA.Gb., 489 
F 2d 39a revd. on oth. grds 95 S.Ct. 1470, 421 
U.S 60, 43 LEd.2d 731, vac in part on oth. grds. 
516 F.2d 488, op supp. 539 F.2d 1068. 

4. U S.—Exxon Corp. v. City of New York, D C 

N.Y, 372 F.Sun>- 335, re^ on oth. grds., CA., 
548 F 2d 1088 

D.C.—Ethyl Corp v. Environmenta] Protectioa Agen¬ 
cy, CA., 541 F.2d 1. 176 U.SAppD.C. 373, cert, 
den 96 S.Ct 2662, 2663, three cases, 426 U.S 941, 
49LEd.2d 394 

6. US.—Natural Resources Defense Council, Inc. v. 

Environmental Protection Agency, C.A.Oa., 489 
F.2d 39a revd. on oth. grds. 95 SCt. 147a 421 
U.S. 60, 43 L Ed.2d 731, vac. in part on oth. grds. 
516 F.2d 488, op. supp. 539 F.2d 1068. 

7. U.S.—Natural Resources Defense Council Inc v. 

Environmental Protection Agency, C.A.Oa., 489 
F.2d 390, revd on oth. grds. 95 S.Q 147a 421 
U.S. 60,43 L.Ed.2d 731, vac. in part on oth. grds. 
516 F.2d 488, op supp. 539 F.2d 1068. 

8. 42 U.S.CA. § 1857C-4 is now § 7409. 

8.5. U5.—Natural Resources Defense Council Ine. v. 
Environmental Protection Agency, C.A.Oa., 489 
F.2d 390, revd. on oth. grds. 95 S.Ct 147a 421 
U.S. 60,43 L.Ed.2d 731, vac. in part on oth. grds. 
516 F.2d 488, qx supp. 539 F.2d 1068—State of 
Alabama v. Seeber, CA.A1B.. 502 F.2d 1238, vac. 
on other grounds 96 S.Ct. 2643, 426 U.S. 932, 49 
LEd.2d 384, on remand. CA, 538 F.2d 96. 
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DC.—Alabama Power Co. v. Costle, C.A., 636 F.2d 
323, 204 U.S.App.D.C. 51. 

Determination whether regional uniformity to 
be abandoned 

D C.—District of Columbia v Train, C.A., 521 F.2d 
971, 172 U.S.AppD.C. 311, vac. on oth. grds. and 
remd 97 S.Ct. 1635, 431 U.S. 99. 52 L.Ed.2d 166, 
on remand 567 F.2d 1091, 186 UE.App.D.C 98. 

9. U.S—Adamo Wrecking Ca v. U.S., Mich., 98 

S.Ct. 566. 434 U.S. 273. 54 L.Ed.2d 538. 

Natural Resources Defense Council, Inc. v. Envi¬ 
ronmental Protection Agency, CAOa., 489 F.2d 
39a rev. on oth. grds. 95 S.Ct. 147a 421 U.S. 60, 
43 L.Ed.2d 731, vac. in part on oth grds. 516 F.2d 
488, op. supp. 539 F.2d 1068 

Continnons monitoring 

DC—National Dme Ass’n v. Environmental Protec¬ 
tion Agency, C.A., 627 F.2d 416, 200 U.S.App. 
363. 

10. 42 U.S.C A § 18570-4 is now § 7409. 

U.S.—New England Legal Foundation v. Costle, CA 
Conn., 632 F.2d 936, decided after reserved in port, 
CA., 666 F.2d 30 

ni—People ex rel Scott v U S, Steel Corp., App., 352 
NE2d 225, 40 IllApp.3d 607 

State not required to establish programs 

D C—State of Md. v. Environmental Protection Agen¬ 
cy, CA., 530 F.2d 215, vac. on oth. grds. and 
remd. 97 S.a. 1635, 431 US 99. 52 LEd.2d 166. 

11. U.S —Natural Resources Defense Council, Inc. v. 
Environmenta] Protection Agency, CA.Oa., 489 
F.2d 390, revd on oth. grds. 95 S.Ct. 1470, 421 
U.S. 60, 43 L.Ed.2d 731, vac. in part on oth. grds. 
516 F.2d 488, op. supp 539 F.2d 1068—State of 
Alabama v. Seeber. C A. Ala., 502 F.2d 1238, vac. 
on other grounds 96 S.Ct. 2643, 426 U.S. 932, 49 
L.Ed2d 384, on remand, CA., 538 P.2d 96. 

D.C—Alabama Power Ca v. Costle. C.A 636 F.2d 
323, 204 U.SApp.D.C. 51 

13. 42 U.SC.A § 18S7f is now § 7418. 

U S.—League to Save Lake Tahoe, Ina v. Trounday, 
D.C Ncv., 427 F.Supp. 135a affd., CA, 598 F.2d 
1164, cert. den. 100 S.Ct. 299, 444 U.S. 943, 62 
L.Ed.2d 3ia 

14. U.S.—State of Alabama v. Sedier, CAAla., 502 
F.2d 1238, vac. on other grounds 96 S.Q. 2643, 
426 U.S. 932, 49 L.Ed.2d 384, on remand, CA, 
538 F.2d 96. 

15. US.—Com. of Kentucky ex rel Hancock v. 
Rudcelshaus, D.CKay., 362 F.Supp. 36a affd., 
CA.. 497 F.2d 1172, affd. 96 S.Ct. 2006, 426 U.S. 
167, 48 LEd.2d 555. 

16. 49 U.S.C.A. § 18570-4 is now § 7409. 

17. U.S.—State of Alabama v. Seeber. C.AAla.. 502 
F 2d 1238, vac. on other grounds 96 S.Ct. 2643, 
426 U.S. 932, 49 L.Ed.2d 384, on remand, CA., 
538 F.2d 96. 

18. US.—Com. of Kentucky ex rd. Hancock v. 
Ruckdshaus, D.C.Ky., 362 F.Supp. 36a affd., 
CA., 497 F.2d 1172, affd., 96 S.Ct. 2006, 426 U.S. 
167, 48 L.Ed.2d 555. 

§ 93. Ambient Air Quality Stan¬ 
dards 

19. 42 U.S.C.A. 5 18570^ is now $ 7409. 
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U.S.—Natural Resources Defense Council Ina v. 
Train, CAN.Y., 545 F.2d 320. 

D.C—Anerican Petroleum Institute v. Costle, CA, 
665 F.2d 1176, 214 U.S.App.D.C 358, cert. den. 
102 S.Ct 1737, two eases, 455 U.S. 1034, 72 
L.Ed.2d 152. 

20. U.S.—Siaron Sted Corp. v. Environmental Pro¬ 
tection Agency, CA., 597 F.2d 377. 

ni—Phillips Petroleum Ca v. Ulinoie Environmental 
Protection Agenpy, 390 N.E2d 62a 28 llLDea 
453, 72 niAppJd 217. 

N.Y,-U Valle v. Berle. 417 N.Y.S.2d 122, 68 ADM 
235. 
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22. D.C—Alabuu Power Co. v. Costle, CA., 636 
F.2d 323. 204 U.S.AppD.C. 31 

23. U.S.—PPG Industnes, Inc v. Costle, CA, 630 
F.2d 462—PPG Industnes. Inc. v Costle, C A, 
659 F.2d 1239, 212 U.SAppDC. 355. 

24b Fla —St. Joe Paper Co. v State Dept, of Environ¬ 
mental Regulation, App, 371 So 2d 178 

§ 94. Standards of Performance for 
New Sources 

26. 42 U.SC.A. § 1857C-6 is now § 7411. 

U.S.—U S. V, City of Painesville, Ohio, C A Ohio, 644 
F.2d 1186, cert. den. 102 S-Q. 392, 454 US 894, 
70 L.Ed.2d 209, reh. den. 102 S.Ct. 619, 454 U.S. 
1069, 70 L.Ed.2d 604—PPG Industries. Inc v. 
Hamson, CA.. 660 F.2d 628. 

D.C.—Portland Cement Ass'n v. Train, CA., 513 F.2d 
506, 168 U SApp.D.C. 248. cert. den. 96 S Ct 469, 

423 U.S 1025, 46 L.Ed.2d 399. leh. den. 98 S.Ct. 
889, 423 U.S. 1092, 47 L.Ed.2d 104. 

Exemptioiis 

D.C—Alabama Power Co. v. Costle. CA. 636 F.2d 
323. 204 U.S.App.D.C 51. 

27. 42 U.S.CA. § 18570-6 U now § 7411. 

D.C.—^National Asphalt Pavement Ass’n v. Train, CA.. 

539 F.2d 775, 176 U.S.App.D.C 296. 

Factors considered 

D.C.—Portland Cement Ass’n v. Train, C.A., 513 F.2d 
506, 168 U.S.App.D.C 248. oert. den. 96 S.a. 469. 

424 U.S. 1025, 46 L.Ed.2d 399, reh. den. 96 S.Ct 
889, 423 U.S. 1092, 47 L.Ed.2d 104—Lead Indus¬ 
tries Ass’n, Inc. v. Environmental Protection Agen¬ 
cy, C A, 647 F.2d 1130, 208 U.S.App.D.C. 1, cert, 
den. 101 Sa 621, two cases 449 U.S 1042, 66 
L.Ed.2d 503. 

29. D.C—National Asphalt Pavement Ass’n v. Train, 
CA, 539 F.2d 775, 176 U.S.App.D.C 296. 

Pennit for limited number of years 

U.S.—Environmental Study & Protection v. Pac, D.C. 
Conn., 464 F.Supp. 143. 

30. Projection based on ezistittg technology 

D.C.—^Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 

375, 158 U.S.App.D.C 308, cert den. 94 S.Ct. 
2628, 417 U.S. 921, 41 L.Ed.2d 226, app. after 
remand 513 F.2d 506, 168 U.S.App.D.C. 248, cert, 
den. 96 S.a. 469, 423 U.S. 1025, 46 L.Ed 2d 399. 

31. D.C—^Portland Cement Ass’n v. Ruckelshaus, 
486 F.2d 375, 158 U.S.App.D.C. 308, cert. den. 94 
S.Ct. 2628, 417 U.S. 921, 41 L.Ed.2d 226, app. 
after lemand 513 F.2d 506,168 U.S.App.D C 248, 
oert den. 96 S.a. 469, 423 U S. 1025, 46 L.Ed.2d 
399. 

32. U.S.—U.S. Steel Corp. v. U.S. Environmental Pro¬ 
tection Agency. CA. 605 F.2d 283, cert. den. 100 
S.CL 710, 444 U.S. 1035, 62 L.Ed.2d 672, reh 
den. 100 8.0.1332,445 U.S. 939, 63 LEd.2d 773. 

33. D.C—Portland Cement Ass’n v. Ruckelshaas, 
486 F.2d 375, 158 U.SApp.D.C 308, oert den. 94 
8.0 2628, 417 U.S. 921. 41 L.Ed.2d 226, app. 
after remand 513 F.2d 506. 168 U.S.App.D.C 248, 
cert. den. 96 S.Ct 469, 423 U.S. 1025,46 L.Ed.2d 
399. 

Ohio—Broadway Christian Church v. wniiams, 394 
N.E2d 339, 59 Ohio App.2d 213, 13 0.0.3d 249 

34. D.C.—Portland Cement Ass’n v. Ruckelshaus, 
486 F.2d 375, 158 U.S.App.D.C 308, cert. den. 94 
S.a. 2628, 417 U.S. 921, 41 L.Ed.2d 226, app. 
after remand 513 F 2d 506, 168 U.S.App.D.C 248, 
cert den. 96 S.a. 469, 423 U.S. 1025, 46 L.Ed.2d 
399. 
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35. D.C—National lime Ass’n v. Environmental 
Proteetioa Agency. CA, 627 F.2d 416, 200 US. 
App.D.C. 363. 

36. D.C—Portland Cement Ass’n v. Ruckelshaus, 
486 F.2d 375, 158 U.S.App.D.C 308, cert. den. 94 
S.Ct 2628, 417 U.S. 921, 41 LJEd.2d 226, app. 
after remand 513 F.2d 506, 168 U.S.App.D.C 248. 
cert den. 96 S.a 469, 423 U.S. 1025, 46 L.Ed.2d 
399—Ethyl Corp. v. Environmental Protection 
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Agency. C A., 541 F.2d 1. 176 U.S App D.C 373, 
cert den 96 SCt 2662, 2663, three cases, 426 
US 941, 49 LEd.2d 394. 

37. D C —Portland Cement Ass’n v Tram, C A, 513 
F2d 506, 168 USApp.DC 248, cert den. 96 
S a 469, 424 U S. 1025, 46 L Ed.2d 399, reh. 
den 96 SCt 889, 423 US. 1092, 47 L Ed 2d 104 

38. DC—Portland Cement Ass'n v Ruckelshaus, 
486 F 2d 375, 158 U.S App.DC 308, cert den. 94 
S.Ct. 2628, 417 U.S 921, 41 L.Ed.2d 226, app 
after remand 513 F 2d 506, 168 U.S.App D C 248, 
cert. den. 96 S.Ct. 469, 423 U S 1025, 46 L £d.2d 
399. 

39. D.C.—Portland Cement Ass'n v Ruckelshaus, 
486 F.2d 375, 158 U S.App D.C. 308, cert den 94 
SCt 2628, 417 U.S 921. 41 L.Ed.2d 226, app 
after remand, C.A.. 513 F2d 506, 168 U S App, 
D.C 248, cert. den. 96 S.Ct. 469, 423 U S. 1025, 
46 L.£d.2d 399. 

40. D.C.—Ethyl Corp. v. Environmental Protection 
Agency, C A, 541 F.2d 1, 176 U.S.App.D.C. 373, 
cert, den 96 SQ. 2662, 2663, three cases, 426 
US. 941,49 LEd.2d 394. 

Potentially significant matters 

D.C.—^Portland Cement Ass’n v Ruckelshaus, 486 F.2d 
375, 158 U.S.App.DC. 308, app. after remand 513 
F.2d 506, 168 U.S.AppD.C. 248, cert den 96 
S.Q. 469, 423 U S 1025, 46 L.Ed.2d 399. 

41. D.C.—^Portland Cement Ass'n v. Ruckdshaus, 
486 F.2d 375, 158 U.SApp.D.C 308, cert, den 94 
S.Ct. 2628, 417 U.S 921, 41 L.Ed 2d 226, app 
after remand 513 F 2d 506, 168 U.S.App D.C. 248, 
cert, den 96 S.a 469, 423 U.S. 1025, 46 L £d.2d 
399 
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42. 42 U.S.C.A § 1857c-5(a) is now § 7410(a). 

U.S.—Union Elec. Co. v. Environmental Protection 

Agency. CA. 515 F.2d 206, affd. 96 S.Ct. 2518, 
427 US. 246, 49 L.Ed.2d 474, reh. den 97 S.a. 
189, 429 US. 873, 50 LEd.2d 154. 

League to Save Lake Tahoe, Inc. v. Trounday, 
D.CNev., 427 F.Supp. 1350, affd., CA. 598 F.2d 
1164, cert. den. 100 S-Q 299, 444 U.S. 943. 62 
L.Ed.2d 310. 

D.C—^Alabama Power Co. v. Costle, CA, 636 F2d 
323, 204 U.S.App.D.C 51. 

Reviiion of state plans 

U.S.—Mision Indus, Inc. v. Environmental Protection 
Agency, CA, 547 F.2d 123. 

Deference to state statute 

U.S.—U.S V. Interlake, Inc., D.CIll., 432 F.Supp 985 
—^Delaware Valley Gtizeni* Council for Qean Air 
V. Com. of Pa., D.CPa., 533 F.Supp. 869, stay den 
533 RSupp. 885, affd., CA. 678 F2d 470, stay 
den. 103 S.O. 14, 458 U.S 1125, 73 L.Ed.2d 1400, 
cert. den. 103 S-O. 298, 459 U.S. 969, 74 LEd.2d 
280. 

Disapproval by state 

U.S.—Manchester &ivironmental Coalition v. Environ¬ 
mental Protection Agency, CA., 612 F.2d 56. 

43. US.—Umon Elec. Co. v. Environmental Protec¬ 
tion Agency, CA.,. 515 F.2d 206, affd 96 S.Ct 
2518, 427 U.S. 246, 49 LEd.2d 474, reh den. 97 
S.a. 189, 429 U.S. 873. 50 LEd.2d 154. 

44. Projected violations as basis for nonattain- 
ment designation 

U.S.—PPg Industries, Inc. v Costle, C.A., 630 F.2d 
462. 

46. U.S.—^Natural Resources Defense Council, Inc. v. 
Environmental Protection Agency, CA.Ga., 489 
F.2d 390, revd. on oth. grds. 95 8.0. 147a 421 
U.S. 60, 43 L.Ed.2d 731, vac. in part on oth grds. 
516 F.2d 488, op. supp. 539 F.2d 1068. 
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47. U.S —Natural Resources Defense Council, Inc v. 
Environmental Protection Agency, CA.Ga., 489 
F2d 390, revd on oth grds. 95 8.0 1470, 421 
U.S 6a 43 L Ed.2d 731, vac. in part on oth. grds 
516 F 2d 488. op supp 539 F2d 1068 

48. U.S—Union Elec Co. v Environmental Protec¬ 
tion Agency, 96 S.Ct 2518, 427 US. 246, 49 
LEd.2d 474, reh den 97 S.Ct 189, 429 U.S. 873, 
50 L.Ed2d 154 

Natural Resources Defense Council, Inc v Envi¬ 
ronmental Protection Agency, CAGa., 489 F.2d 
390, revd on oth. grds 95 S.Ct 1470, 421 U S 60. 
43 L Ed 2d 731, vac. in part on oth grds 516 F 2d 
488. op supp 539 F.2d 1068. 

N.M.—Public Service Co. of New Mexico v. New Mexi¬ 
co Environmental Imp Bd . 549 P 2d 638, 89 N.M 
223 

Factors considered 

m.—Peabody Coal Co. v. Illinois Pollution Control Bd, 
344 N.E.2d 279, 36 Hl.App 3d 5 
N.M —^Kennecott Copper Corp. v. New Mexico Envi¬ 
ronmental Improvement Bd , App, 614 P.2d 22, 94 
NM 610 

49. 42 U.S.C A. § 1857c-S(aK2) is now § 7410(aX2). 

52. 42 U S.CA § 1857c-5(a) is now § 7410(a) 

56. 42 U S.C A. § 1857c-5(aK2) is now § 74IO(aX2). 

60. 42 U S.C A. § 1857o-5(aX2) is now § 7410(a)(2). 

64. U.S.—Union Elec. Co. v Environmental Protec¬ 
tion Agency, 96 SCt. 2518, 427 U.S. 246, 49 
L.Ed.2d 474, reh. den 97 S.O. 189, 429 U.S. 873, 
50 LEd.2d 154. 

65. 42 U.S CA. § 1857o-S(aX2) is now § 7410(aX2). 
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68. 42 U S.CA. § 1857o-5(aX2) is now § 7410(aX2). 
71. 42 U.S.C.A § 1857c-S(e) is now § 7410(e). 

74b 42 U.S.CA § l857c-5(aX2) is now § 7410(aX2). 
U.S—Hamischfeger Corp. v. U.S. Environmental Pro¬ 
tection Agency, DC.Wis., 515 F.Supp. I3ia 
Pa.—Com., Dept, of Environmental Resources v. Penn¬ 
sylvania Power Co., 416 A.2d 995, 490 Pa. 399. 

Regulations construed 

U.S—^US. V. Oty of Painesville, D.C Ohio, 431 F.Supp. 
496, affd. CA., 644 F.2d 1186, cert den. 102 S.O. 
392, 454 U.S. 894, 70 L.Ed.2d 209, reh. den. 102 
S Ct. 619, 454 U.S 1069, 70 L.Ed.2d 604. 

Carbon monoxide 

U.S.—Environmental Study & Protection v. Pac, D C. 
Conn., 464 F.Supp. 163 

75. U.S —^Natural Resources Defense Council, Inc. v. 
Environmental Protection Agency, CA.Ga., 489 
F2d 390, revd. on oth. grds. 95 SCt 1470, 421 
U.S. 6a 43 L.Ed.2d 731, vac. in part on oth. grds. 
516 F.2d 488, op. supp. 539 F.2d 1068. 

77. U.S.—Natural Resources Defense Council, Inc. v. 
Environmental Protection Agency, CA.Ga., 489 
F.2d 390, revd. on oth. grds. 95 S.O. 1470, 421 
U S. 60, 43 L.Ed.2d 731, vac in part on oth. grds. 
516 F.2d 488, qp supp. 539 F.2d 1068. 

78. U.S.—Natural Resources Defense Council, Inc v. 
Environmental Protection Agency, C.AGa., 489 
F.2d 39a revd. on oth. gids. 95 S.Ct. 1470, 421 
U.S 60. 43 L.Ed.2d 731, vac. m part on oth. grds 
516 F.2d 488, op. supp. 539 F.2d 1068. 

79. U.S.—Natural Resources Defense Council, Inc. v. 
Envuxmmental Protection Agency, CA.Ga., 489 
F2d 390, revd. on oth. grds. 95 SO. 1470, 421 
U.S. 60, 43 L.Ed.2d 731, vac in part on oth. grds. 
516 F.2d 488, op. supp. 539 F.2d 1068. 

§ 96. — Approval or Disapproval 
of Plan by Federal Agency 

Library References 
Health and Environment <8»25.- 
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81. 42 US.CA. § 18S70-S is now § 7410 

U.S.—Council of Commuter Organizations v. Gorsuch, 
CA.NY., 683 F2d 648. 

People of State of Ill v. Commonwealth Edison 
Co., DC.I11, 490 F.Supp. 114S—Citizens for a 
Better Environment v. Cratle, D CIll., 610 F Supp 
106 

DC—Metropolitan Washington Coalition for Clean 
Air V. District of Columbia, CA., Sll F.2d 809, 
167 U.SAppD.C 243 

Me.—In re Belgrade Shores, Inc., 371 A 2d 413 

Scope of authority 

U.S.—Union Elec. Co v. Environmental Protection 
Agency, C.A., SIS F.2d 206, affd. 96 SO. 2518, 
427 U S 246. 49 L.Ed.2d 474. i«h. den 97 S.Ct 
189, 429 U.S 873, 50 L.Ed.2d 1S4. 

Factors considered 

U.S.—Union Elec. Co v Environmental Protection 
Agency, CA. SIS F.2d 206, affd. 96 S.Ct. 2518. 
427 U.S 246, 49 L.Ed.2d 474. reh. den 97 S.Ct. 
189, 429 US. 873, 50 L.Ed.2d 154 

Conditional approval 

U.S.—Connecticut Fund for Environment. Inc. v. Envi¬ 
ronmental Protection Agency, C.A Conn , 672 F.2d 
998, cert. den. 103 SO 44S, 459 U.S. 103S, 74 
L.Ed2d601. 

Partial approval 

U.S.—Public Service Co. of Indiana. Inc. v. U S.E P.A.. 
C A Ind., 682 F.2d 626, cen den 103 S O 762, 
459 U.S 1127, 74 L Ed 2d 977 

Conditional approval 

U.S.—Oty of Seabrook, Tex v. U.S Environmental 
Protection Agency, CA., 659 F2d 1349, reh. den 
665 F 2d 347, cert. den. 103 S.Ct. 51. 459 U.S 822, 
74 L.Ed.2d 57 

82. U.S.—Alabama Air Pollution Control Commis¬ 
sion v. Republic Steel Corp., C.A.Ala., 646 F,2d 
210 . 

Compliance 

U.S.—Citizens for a Better Environment v. U S Envi¬ 
ronmental Protection Agency, C.A., 649 F 2d 522 

Me.—In re Belgrade Shores, Inc. 371 A.2d 413. 

Substantial compliance 

U.S.—Connecticut Fund for Environment, Inc. v. Envi¬ 
ronmental Protection Agency, C.A.Conn., 672 F.2d 
998. cert den. 103 S.Ct. 445, 459 U.S. 1035. 74 
L.Ed.2d 601. 

83. U.$.—St Joe Minerals Corp. v. Environmental 
Protection Agency, CA., 508 F 2d 743. vac. on 
oth. grds. 96 S Ct. 2196, 425 U S. 987, 48 L.Ed.2d 
812. 

84. U.S.—Union Elec. Co. v. Environmental Protec¬ 
tion Agency. CA., 515 F.2d 206, affd. 96 S-Q. 
2518, 427 U.S 246, 49 L.Ed.2d 747, reh. den. 97 
S.Ct 189. 429 U.S. 873. 50 L.Ed.2d 154. 

85. U.S.—^Duquesne Light Co. v. Environmental Pro¬ 
tection A|^y, CA.. 481 F.2d 1. app. after re¬ 
mand S(% F.2d 743, app. after remand 522 F2d 
1186. vac. on oth. grds. 96 S.Ct 2196, 425 U.S. 
987, 48 L.Ed.2d 812, and 96 S.Q. 3185, 427 U.S. 
902, 49 L.Ed.2d 1196. 

§ 97. Plan Promulgated by 
Federal Agency 

92. 42 U.S.CA. S 1857o-S(c) is now § 7410(c). 

94. U.S.—^Natural Resources Defense Council, Inc v. 
Environmental Protecticm Agency, C.A.C3a., 529 
F2d 755—Buckeye Power, Inc. v. Environmental 
Protection Agency, CA., 481 F.2d 162, app. after 
remand 523 F2d 16, cert. den. 96 SO. 1663, two 
cases. 425 U.S. 934, 48 L.Ed.2d 175. 
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7. D.C.—^National Asphalt Pavement Ass*n v. Train, 
CA., 539 F.2d 775, 176 U.S.App.D.C 296. 


8. Hearings not required 

U S —People of State of Cal ex rel. State Air Resources 
Bd v. Department of Navy, D.C Cal., 431 F.Supp. 
1271. 

9. Plan invalid 

U S.—State of Md v Environmental Protection Agen¬ 
cy, CA., 530 F.2d 215, vac on oth. grds. and 
lemd. 97 SO. 1635, 431 U.S. 99, 52 L.Ed2d 166. 

§ 98. -Postponements of Imple¬ 

mentation Plan; Variances 

Library References 
Health and Environment «»25.- 
6(7). 

11. 42 U S CA. § 1857c-5(0 is now § 7410(0 
U.S.~Train v. Natural Resources Defense Council, 

Inc, Ga., 95 S.Ct 1470, 421 U.S 60, 43 L.Ed2d 
731, on remand 516 F.2d 488, op supp 539 F2d 
1068. 

Untimely 

U S—U.S. v U S Steel Corp. C.A Ala., 548 F 2d 1232. 

12. DC—District of Columbia v Tram, CA, 521 
F 2d 971, 172 U.S App.D.C 311, cert gr. 96 S Q. 
2224. 

13. U.S.—Natural Resources Defense Council, Inc. v 
Train, C.A.N.Y. 545 F2d 320. 
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19. U.S.—West Penn Power Co. v Tram, C.A.Pa., 
522 F2d 302, cert, den 96 SCt 3165, 426 U.S 
947, 49 L.Ed2d 1183, reh. den 97 SCt 192, 429 
U.S 873, 50 L.Ed.2d 155. 

20. US—Big Rivers Elec. Corp v Environmental 
Protection Agency, CA, 523 F.2d 16, cert den 
96 S Ct 1663, two cases. 425 U.S. 934, 48 L Ed 2d 
175—Kennecott Copper Corp v. Train, CA, 526 
F2d 1149, cen den 96 SCt 1665, 425 US 935, 
48 LEd2d 176. 

§ 99. Emission Standards for Mov¬ 
ing Sources 

23. 42 US.CA. § 1857f-6c(c) is'now § 7S4S(c). 
U.S.—Natural Resources Defense Council, Inc. v 
Train, D.C N Y, 411 F.Supp. 864, affd., CA. 545 
F.2d 320. 

DC.—Ford Motor Co. v Environmental Protection 
Agency, CA. 604 F 2d 685, 196 U S.App.D.C 21 

Oil additives not included 
DC—Lubrizol Coip. v Environmental Protection 
Agency. CA., 562 F2d 807, 183 U.SApp.DC 
288. 

29. 42 U.S C.A. § 1857f-6c(c) is now § 7545(c). 
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33. 42 U.S.CA. § I8S7f-l(b) is now § 7521(b) 
Cerdfleation standards for after-market parts 

sufficient 

U.S.—Specialty Equipment Market Ass’n v Ruckel- 
ahaus, C.A. 720 R2d 124, 231 U.S.App.D C 360 

34. D.C.—^Ford Motor Co v. Environmental Protec¬ 
tion Agency. CA, 606 F2d 1293, 196 US App 
DC 386 

36. D.C —Natural Resources Defense Counal, Inc. v. 
U.S. Environmental Protection Agency, CA, 655 
F.2d 318, 210 U.SApp.D.C 205, cert den. 102 
SCt 552, 454 US 1017, 70 L.Ed.2d 415. 

41. D.C—American Motors Corp. V. Blum, C.A., 603 
F.2d 978, 195 US App.D.C. 396. 

§ 100. Private Suit Compelling Ad¬ 
ministrative Action 

47. 42 U.S.C.A. § 1857h-2(a) is now § 7604(a). 

48. D.C.—^Natural Resources Defense Council, Inc. v. 
Environmental Protection Agency. C.A., 512 F2d 
1351, 168 U.S.AppDC 111. 


49. U.S.—Ohio Environmental Council v. U.S. Dist. 
Court. Southern Dist. of Ohio, Eastern Divuion, 

C. A., 565 F.2d 393. 

Pleading 

D.C—Gtizens Ass'n of Georgetown Committee of 100 
on Federal City v. Washington. C.A., 535 F.2d 
1318, 175 US.App.D.C. 356. 

50. U.S.—Mountain States Legal Foundation v. Cos- 
tie. C A., 630 F.2d 754, cert. den. 101 S.Q 1770, 
450 U.S 1050, 68 L.Ed.2d 246. 

Wisconsin’s Environmental Decade, Inc. v. Wis¬ 
consin Power & Light Co. D.C.Wis., 395 F.Supp. 
313 
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51. U.S.—New England Legal Foundation v Costle, 

D. C.Conn., 475 F.Supp. 425, affd. in part, C.A., 
632 F.2d 936, decided after reserved in part 666 
F2d 30 

53. U.S.—Wisconsin's Environmental Decade, Inc v. 
Wisconsin Power & Light Co, DCWis.. 395 
F.Supp. 313—City of Highland Park v. Train, 
D.CIll, 374 F.Supp. 758. C.A.. 519 F.2d 681, 
cen den.96S.Ct 1141, 424 U.S 927, 47 LEd.2d 
337 

55. U.S.—Oty of Highland Park v Train. D C.Ill., 
374 F.Supp. 758, affd., C.A., 519 F.2d 681, cen. 
den. 96 S.Ct. 1141, 424 U.S 927, 47 L.Ed.2d 337. 

56. U.S —Oty of Highland Park v. Park. D C Ill., 374 
F.Supp 758. CA.. 519 F.2d 681, cen. den. 96 
S.Ct 1141, 424 US 927, 47 L.Ed.2d 337. 

57. U.S.—Oljato Chapter of Navajo Tribe v. Tram, 
CA.. 515 F2d 654, 169 U.S.App.D.C 195. 

58. U.S.—Wisconsui's Environmental Decade, Inc. v 
Wisconsin Power & Li^t Co., DCWis, 305 
F.Supp. 313 

Approval of Implementation plan 
U.S.—^West Penn Power Co. v Train, D.C.Pa., 378 
F Supp 941. affd., C A., 522 F.2d 302, cert den 96 
SCt 3165, 426 U.S. 947, 49 LEd.2d 1183, reh 
den 97 SO. 192, 429 U.S. 873, 50 L.Ed.2d 155. 

59. US—Oty of Highland Park v. Train, D.CIIL. 
374 F.Supp 758, affd., CA., 519 F.2d 681, cert, 
den. 96 S Ct 1141, 424 U.S. 927, 47 L Ed 2d 337. 

§ 101. Judicial Review 
Library References 
Health and Environment «»25.- 
16(1, 3.1, 3.2, 3.3, 5.2, 12). 

61. 42 U.S.CA. § 18570-5(0 U now § 7410(0. 

62. U.S—Big Rivers Elec Corp. v. Environmental 
Protection Agency. C.A.. 523 F 2d 16. cert, den 
96 S.Ct. 1663, two cases, 425 U.S 934,48 L Ed 2d 
175—Bethlehem Steel Corp. v. U.S. Environmen¬ 
tal Protection Agency, CA, 536 F.2d 156. 

D.C—Natural Resources Defense Council, Inc. v. Envi¬ 
ronmental Protection Agency, C.A., 512 F.2d 1351, 
168 U.S.App D.C. 111—Lubnzol Corp. v. Environ¬ 
mental Pro^tion Agency, CA., 562 F.2d 807, 183 
U.S.App.D.C. 288. 

Dispute as to suspended regulation moot 
U.S.—State of Alaska v. Environmental Protection 
Agency, CA.. 521 F.2d 842. 

U.S.—State of Anz. v. Environmental Protection Agen¬ 
cy. CA., 521 F.2d 825. 

63. Ipjury In flsct not shown 

(2) Other instances. 

U.S.—Bethlehem Steel Corp. v. U.S. Environmental 
Protection Agency, C.A., 536 F.2d 156. 

No standing 

D.C—Utah Power St Light Co. v. Environmental Pro¬ 
tection Agency, CA., 553 F2d 215, 180 U.S.App. 
D.C. 70. 

64. U.S.—Council of Commuter Organizations v. 
Metropolitan Transp. Authority, CA.N.Y., 683 
F.2d 663 

New England Legal Foundation v. Costle, D.C. 
Conn. 475 F.Supp. 425, affd. in part. CA., 632 
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F.2d 936, decided after reserved in part 666 F 2d 
30. 

D.C—^Natural Resources Defense Council, Inc v Envi¬ 
ronmental Protection Agency, C.A, 512 F.2d 1331, 
168 U.S.AppD.C 111. 

R. I.—^Woonsocket Historical Soc. v. City of Woonsock¬ 

et. 387 A2d 530, 120 R I. 259. 

Challenae to National Standards 

(1) U.S.—^Union Elec. Co. v Environmental Protec¬ 
tion Agency, C.A.. 315 F.2d 206, affd. 96 S.Ct. 2318, 
427 U.S. 246, 49 LEd.2d 474, reh den. 97 SCt. 189, 
429 U.S 873, 50 L.Ed.2d 134 

(3) Other matten. 

D C.—Oljato Chapter of Navi^o Tribe v. Train, C.A., 
515 F.2d 654, 169 U.S.App.DC. 193 

Approval or promulgation of implementation 
plan 

(2) Duquesne Light Co. v. Environmental Protection 
Agency, CA., 481 F2d 1. app. after remand 508 F.2d 
743, app. after remand 322 F.2d 1186, vac on oth. grds. 
96 S.Ct. 2196, 425 U.S. 987, 48 L.Ed.2d 812 and 96 

S. Q. 3183, 427 U.S. 902, 49 LEd 2d 1196. 

(3) Other matters. 

U.S.—^Union Qec. Co. v. Environmental Protection 
Agency. CA., 515 F.2d 206, afTd. 96 S.Ct. 2518, 
427 U.S. 246, 49 L.Ed.2d 747, reh. den. 97 S.Ct. 
189, 429 U.S. 873. 50 LEd.2d 154. 

Preenforeement judicial review improper 
U.S.—^Buckeye Power, Inc. v. Environmental Protection 
Agency, C.A., 525 F.2d 80—Bethlehem Steel Corp 
V. U.S. Environmoital Protection Agency, C.A. 
536 F.2d 156. 

Pa.—Com. Dept, of Environmental Resources v. Penn¬ 
sylvania Power Co.. 337 A 2d 823, 461 Pa. 675. 

Supplement of record with state hearing tran¬ 
scripts not required 

U.S.—^Buckeye Power, Inc. v. Environmental Protection 
Agency, CA.. 481 F.2d 162, app. after remand 523 
F.2d 16, cert. den. 96 S.O. 1M3, two cases, 425 
U.S. 934, 48 L.Ed2d 175. 

District court 

U.S.—West Penn Power Co. v. Train, CA.Pa.. 522 F.2d 
302, cert. den. 96 S.Ct. 3165. 426 U.S. 947. 49 
L.Ed.2d 1183, reh den. 97 S.Q. 192, 429 U.S. 873, 
50 L.Ed.2d 155 

Consent agreement 

D.C.—District of Columbia v. Train, C.A.. 533 F.2d 
1250, 175 U.S.App.D.C 115. 

Finality of action and concreteness of issues 
U.S.—Bethlehem Steel Corp. v. U.S. Environmental 
Protection Agency, CA., 536 F.2d 156. 

Review of emission standard adopted as regula¬ 
tion under Act 

U.S.—U.S. V. Adamo Wrecking Ca, CA.Mich., 545 
F.2d 1, revd. on oth. gids. 98 S.Ct. 366, 434 U.S. 
275, 54 L.Ed.2d 538, vac. and remd., CA.. 571 
F.2d 582. 

PreenlSorcement Judicial review proper 

U.S.—^Uoyd A Fry Roofing Co. v. U.S Environmental 
Protection Agency. CJLMo., 554 F.2d 885. 

Exhanstlon of administrative remedies 
U.S.—Be th lehem Steel Corp. v. Environmental Protec¬ 
tion Agency. C.A.3. 669 F.2d 903. 
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65. U.S—I. du Pont de Nemours ft Co. v. Ttain. 
C.A.Va.. 528 F.2d 1136, afU. 97 SCt 965, 430 
U.S 112, 31 LEd.2d 204 

D.C—Oyato Chiqiter of Navqjo Tribe v. Train, C.A, 
513 F.2d 654. 169 U.SApp.D.C 195. 

Promulgation of variance by state 
U.S—West Penn Power Ca v. Train, D.CPa., 378 
RSupp. 941, afTd., CA., 522 F.2d 302, cert den. 96 
SO. 3165, 426 U.S. 947, 49 LEd.2d 1183, reh. 
den. 97 S.Q. 192, 429 U.S 873. 30 L.Ed.2d 135. 

66. U.S—State of Ariz. v. Environmental Protection 
Agency, CA, 521 F.2d 825. 

67. U.S.—Bethlehem Steel Corp v. Environmental 
Protection Agency, CA, 538 F.2d 313. 


Attorney’s fees not authorized 

D C —Natural Resources Defoise Council, Inc v. Envi¬ 
ronmental Protection Agency, C A., 512 F 2d 1351, 
168 USAppDC 111. 

68. U S.—^Union Elec Cj v Environmental Protec¬ 
tion Agency, 96 SCt. 2518, 427 US. 246, 49 
L.Ed 2d 474. reh. den 97 SCt 189, 429 U S. 873, 
50 L.Ed.2d 154 

Union Elec. Co v. Environmental Protection 
Agency. C.A. 515 F2d 206, afTd 96 SCt. 2518, 
427 U.S. 246, 49 LEd.2d 474, reh. den 97 SCt 
189, 429 U S 873, 50 LEd 2d 154. 

D.C—^Peshlakai v. Duncan, D.C, 476 F.Supp. 1247 

III —Ashland Chemical Co. v Pollution Control Bd, 
381 N.E2d 56, 21 III Dec. 121. 64 I11.App.3d 169 

Time runs from lifting of suspension of regula¬ 
tion 

U S—State of Anz. v. Environmental Protection Agen¬ 
cy. CA, 521 F 2d 825. 

69. 42 U.S.C.A. § 1857h-3(c) is now § 7607(c). 

70. U.S.—Bethlehem Steel Corp. v. U.S Environmen¬ 
tal Protection Agency, CA., 536 F.2d 156 

Purpose of statute 

D.C —Natural Resources Defense Council, Inc v. Envi¬ 
ronmental Protection Agency, CA, 512 F.2d 1331, 
168 US App D.C. 111. 

72. 42 U S.C.A. § 1857h-2(d) is now § 7604(d). 

74. Implementation plan subject to stay of 
enforcement 

U S.—St Joe Minerals Corp v Environmental Protec¬ 
tion Agency, C A, 508 F.2d 743, vac. on oth. grds. 

96 SO. 2196. 425 US 987. 48 LEd.2d 812. 
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§ 102. -Scope of Review 

Library References 
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15(6, 9, 11). 

83. Review of implementation plan 

U.S.—Blanchette v. U.S. Environmental Protection 
Agency. CA, 551 F.2d 906 

84. U.S.—Ohato Chapter of Navajo Tnbe v. Train, 
CA, 515 F.2d 654, 169 U SApp.D.C 195. 

Pa. 1 —Com Dept, of Environmental Resources v Penn¬ 
sylvania Power Co.. 337 A2d 823, 461 Pa. 675. 

88. Avoidance of constitutional question 

U.S —State of Md. v. Environmental Protection Agen¬ 
cy, C.A., 530 F.2d 215, vac. on oth. grds and 
remd 97 S.Ct 1635, 431 U.S. 99. 52 LEd.2d 166. 

89. U S —CPC Intern, Inc. v. Train. CA.. 515 F 2d 
1032, app after remand 540 F.2d 1329, cert. den. 

97 S.a. 1646. 430 US 966, 52 L.Ed.2d 357. 

D C.—Oljato Chapter of Navqo Tribe v. Train, C A., 

515 F.2d 654, 169 U.S.App.D.C 195 

Pa.—Com. Dept, of Environmental Resources v. Penn¬ 
sylvania Power Co.. 337 A 2d 823, 461 Pa. 675 

Action arbitrary and capricious 

U.S.—Montana Power Ca v. Environmental Protection 
Agency, D.CMont., 429 F.Supp. 683. 
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89. Determination unsupported by record 

U.S.—PPG Industries, Inc. v. Costle, CA.. 630 F2d 

462. 

90. U.S —Florida Power ft Light Co. v. Costle, C.A., 
650 F.2d 579—Gty of Seabrook, Tex v. U.S 
Enviroiunental Protection Agency, C.A., 659 F 2d 
1349. reh den 665 F.2d 347, cert. den. 103 S.Ct 
51, 459 U.S. 822, 74 LEd.2d 37. 

Discretion not abused 

U.S.—Big Rivers Elea Corp. v. Environmental Protec¬ 
tion Agency, CA., 523 F.2d 16, cert den. 96 S.Ct 
1663. two cases, 425 U.S. 934. 48 LEd.2d 175. 

91. U.S.—Union Elea Co v. Environmental Protec¬ 
tion Agency, CA, 513 F.2d 206. afTd. 96 S.Ct 
2518, 427 U.S 246, 49 LEd.2d 474, reh. den. 97 
S.a. 189, 429 U.S. 873, 50 L.Ed.2d 154. 


Time to appeal 

U.S —Lloyd A Fry Roofing Co v. U-S. Environmental 
Protection Agency. C A.Mo., 554 F.2d 885. 

92. Matters excluded from review 

(2) Other matters. 

US.—Union Elec Co v Environmental Protection 
Agency, 96 SCt 2518, 427 US 246. 49 LEd 2d 
174, reh. den. 97 S.Q 189, 429 U.S. 873, 30 
LEd2d 154 

Rational basis shown 

D C.—Motor and Equipment Mfrs Ass'n, Inc. v. Envi¬ 
ronmental Protection Agency, C.A, 627 F.2d 1128, 
201 USApp.DC 142 

93. D C.—National Asphalt Pavement Ass'n v Train, 
CA, 539 F.2d 775, 176 U SApp D.C. 296 

Deference 

D C—Environmental Defense Fund. Inc. v Costle, 
CA, 657 F2d 275. 211 USApp.D.C 313. 

94. U.S.—U.S. Steel Corp v. U.S Environmental Pro- 
tecuon Agency, CA, 60S F.2d 283, cert. den. 100 
S.a 7ia 444 U.S. 1035, 62 L.Ed.2d 672, leh 
den 100 S Ct. 1332, 445 U S 939. 63 L.Ed.2d 773 

Pa.—Com. Dept, of Environmental Resources v. Penn¬ 
sylvania Power Co., 337 A.2d 823, 461 Pa. 675. 

95. U S.—Reserve Mining Ca v. Environmental Pro¬ 
tection Agency, CA.Minn., 514 F.2d 492, mod. on 
oth grds 529 F2d 181, on remand 408 F.Supp. 
1212, on remand 412 F.Supp. 70S, 417 F.Supp. 
789, afTd and remd. 543 F.2d 12ia op. supp. 423 
F.Supp. 7S9, on remand 431 F.Supp. 1248-^t. Joe 
Minerals Corp. v Environmental Protection Agen¬ 
cy, C A. 508 F.2d 743, vac on oth. grds. 96 S.Q. 
2196, 425 U.S. 987, 48 L.Ed.2d 812 

D.C.—Lead Industnes Ass’n, Ina v. Environmental 
Protection Agency, CA, 647 F.2d U3a 208 U.S 
App.D.C. 1. Cert. den. 101 S.Q. 621, two cases 
449 U.S 1042, 66 L.Ed.2d 503. 

§ 103. Administrative Enforcement 
Library References 
Health and Environment ^25.- 
6 ( 8 ). 

97. 42 U.S.CA. § 1857o-8(a) is now § 7413(a). 

U.S.—Natural Resources Defense Council, Inc. v. 
Train, CAN.Y., 545 F.2d 320. 

Delaware Valley Citizens* Council for Clean Air 
v. Com. of Pa., D.C Pa, 533 F.Supp. 869, sUy den. 
533 RSupp. 885, afTd., CA., 678 F.2d 470, stay 
den. 103 S.Ct. 14, 458 U.S. 1125, 73 LEd.2d 1400, 
cert den. 103 S.Q. 298, 439 U.S. 969, 74 LEd.2d 
280. 

EPA authority to inspect business records 

U.S.—Ced’s Ina v. U.S. EPA. C.A.ni., 745 F.2d 
1092, cert. den. 105 S.Q. 2017, 85 L.Ed.2d 299. 

Sanctions not available against state 

U.S.—State of Alaska v. Environmental Protection 
Agency, CA.. 521 F.2d 842. 

Notice of violation 

US.—Bethlehem Steel Corp. v. U.S. Environmental 
Protection Agency, CA., 638 F 2d 994, app. after 
remand 742 R2d 1028. 

Wisconsin's Environmental Decade, Inc. v. Wis¬ 
consin Power ft Light Ca, D.C.Wis., 395 F.Supp. 
313. 

Findings 

U.S.—Nance v. Environmental Protection Agency, 
C.A, 645 R2d 701, cert. den. 102 S.Q. 635. 454 
U.S. 1081, 71 L.Ed.2d 613. 

Wisconsin’s Environmental Decade, Ina v. Wis¬ 
consin Power ft Light Co., D.CWis., 393 RSupp. 
313. 

Order invalid 

U.S.—U.S. V. Independent Stave Co., Inc., D.C.Ma, 
406 RSupp. 886. 

Blanket vicarions liability not authorized 

D.C—Amoco Oil Co. v. Environmental Protection 
Agency. C.A., 543 F.2d 270, 177 U.SApp.D.C. 
123. 
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Contractor's employee not “authorized repre¬ 
sentative** 

U S.—StaiifTer Chemical Co v. Environmental Protec¬ 
tion Agency, CAWyo.. 637 F2d 1075. 

Contractor’s employee “authorized representa¬ 
tive** 

U.S.—Bunker Hill Co Lead and Zinc Smelter v. U.S. 
Environmental Protection Agency, C.A.Idaho, 638 
F2d 1280. 

Interstate pollution abatement action 

U.S.—Air Pollution Control Dist. of Jefferson County, 
Ky. V. U.S.E.P.A . C A, 739 F2d 1071. 
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98. 42 U.S CA. § 1857c-8(aK4) is now § 7413(aK4). 

U.S —^Lloyd A. Fry Roofing Co v. U.S. Environmental 
Protection Agency, DC Mo, 415 F.Supp 799, 
aiTd., CA.. 554 F 2d 885. 

D.C.—^Pacific Legal Foundation v Council on Environ¬ 
mental Quality, CA. 636 F.2d 1239, 205 U.S.App 
D.C. 131. 

Reasonable time to comply 

U.S.—Reserve Mining Co. v. Environmental Protection 
Agency, CA.Minn., 514 F.2d 492, mod. on oth 
grds. 529 F.2d 181, on remand 408 F.Supp. 1212, 
on remand 412 F.Supp. 705, 417 F.Supp 789, affd. 
and remd. 543 F.2d 1210, op. supp 423 FSupp 
759, on remand 431 F.Supp 1248 

Discretion of administrator 

U.S.—Lloyd v. Fry Roofing Co. v. U.S. Environmental 
Protection Agency, C A.Mo. 554 F.2d 883. 

Z 42 US.CA. § 18S7d is now § 7415 

6. 42 U.S.C.A § 1857d(0. was deleted. See now 42 
U.S.C.A. § 7607 

§ 104. Judicial Enforcement 
Library References 
Health and Environment <^25.- 
6(9), 25.16(2, 3, 3.3, 4, 5.1, 12). 

9. 42 U.S.C.A $ 1857C-8 is now § 7413 

42 US.CA. §§ 18S7f-3, 1857r-6c are now §§ 7523, 

7545. 

U.S.—West Penn Power Co. v. Train, DC Pa., 378 
F.Supp. 941, affd., C.A., 32 F.2d 302, cert, den 96 
S.Cl 3163, 426 US. 947, 49 L.Ed.2d 1183, reh 
den. 97 S.Q. 192. 429 U.S 873, 50 L.Ed.2d 155— 
Fhendfl of the Earth v. Carey, D.CN.Y., 422 
F.Supp. 638, vac. on oth. grds, CA., 532 F.2d 25. 
on remand, D.C., 76 F.R.D. 33, application den. 98 
S.Ct 4, 434 U.$. 1310. 54 L.Ed.2d 23, cert den. 98 
S.Ct. 296, two cases 434 U S. 902, 34 L.Ed.2d 188. 

D.C.—^Alabama Power Co. v. Costle, C.A, 636 F.2d 
323, 204 US.App.D.C 51. 

State implementation plan 

U.S.—^Buckeye Power, Inc. v. Environmental Protection 
Agency, C.A., 481 F.2d 162, app. after remand 323 
F.2d 1^ cert. den. 96 S.Ct. 1M3, two cases, 425 
U.S. 934, 48 L.Ed.2d 175—Council of Commuter 
Organizations v. Metrt^htan Tranip. Authority, 
CAJ^.Y., 683 F.2d 663. 

Ipjnnction granted 

U.S.—U.S. V. Interlake, Inc., D.C.111., 429 F.Supp. 193. 
motion den. 432 F.Supp. 985. 

Attendant drcnnistances 

U.S.—U.S. V. Town of North Hempstead, CAN.Y., 
610 F.2d 1025. 

Search warrant 

U.S.—Public Service Co. of Indiana, Inc. v. U S.E P.A., 
CA.liid., 682 F.2d 626. cert. den. 103 S.Q 762. 
459 U.S. 1127, 74 L.Ed.2d 977. 

Public Service Ca of Indiana, Inc. v. U.S. Envi¬ 
ronmental Protection Agency, D.C Ind., 309 
F.Supp. 72a afid. CA. 682 F.2d 626, cert. den. 
103 S.CL 762, 459 U.S. 1127, 74 L.Ed.2d 977 

10. PennbsUile defengee 

U3.—^Bethlehem Steel Corp. v. U.S. Environmental 
Protection Agency, CA, 638 F.2d 994, app. after 
remand 742 F.2d 1028. 


U.S v. Interlake, Inc., D C Ill., 429 F Supp. 193, 
motion den. 432 FSupp 985. 

Willftil or knowing violation not required 

U.S.—U.S v Harford Sands, D.CMd., 575 F.Supp. 
733. 

11. Iqjunction denied 

U.S —Fnends of the Earth v. Wilson, D.C N.Y., 389 
FSupp. 1394 

12. 42 U.S.CA. § 1837h-5(bK2) is now $ 7607(bX2). 

13. 42 U.S CA. § I857h-3(bXl) is now § 7607(bXl). 

15. U.S.—Buckeye Rower. Inc. v. Environmental Pro¬ 
tection Agency. CA. 481 F2d 162, app. after 
remand 523 F.2d 16. <%rt. den. 96 S.Ct 1663, two 
cases. 423 U S 934, 48 L.Ed.2d 173 

16. U S.—Lloyd V. Fry Roofing Co. v. U.S. Environ¬ 
mental Protection Agency, D.C Mo., 415 F.Supp. 
799, affd., C.A. 554 F.2d 883 

18. U.S —Buckeye Power. Inc. v EnvironmenUd Pro* 
tection Agency. C.A., 481 F2d 162, app. after 
remand 523 F.2d 16, cert, den 96 S Ct. 1663, two 
cases, 425 U.S 934. 48 L.Ed.2d 175. 
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20. 42U.S.CA§ 1837d(^, was deleted. See now 42 
US.CA § 7607. 

24. 42 U S.C.A. § 1837d(h) was deleted. See now 42 
U S.C.A. § 7607 

30. 42 U.S C.A. § 18S7f7-l is now § 7521. 

31. 42 U.SC.A § 18S7f-2(a) is now § 7322(a). 

34. 42 U.S.C.A § 18S7f-4 » now § 7524. 

37. 42 U.S CA. § 1857c-9(bXl) » now § 7414<bXl). 

42 U.S.CA § 1857d-l. was deleted See now. 42 

U.S.C.A fi 7607 

Allegations sufficient 

U S—State of Ill. ex rel Scott v Butterfield, D.C III., 
396F.Supp 632. 

Penalties do not define unlawful conduct under 
Act 

Wash.—Puget Sound Air Pollution Control Agency v. 
Kaiser Aluminum & Chemical Corp., 607 P.2d 
870, 25 Wash.App. 273. 

38. US.—Umon Elec Co v. Environmental Protec¬ 
tion Agency, CA, 315 F.2d 206, affd. 96 S.C. 
2318, 427 U S 246, 49 L.Ed.2d 474, reh den. 97 
S.Ct 189, 429 U S. 873. 50 L Ed.2d 154—Buckeye 
Power, Inc v &ivironmenUd Protection Agency, 
C.A.. 481 F.2d 162, app. after remand 523 F.2d 
16, cert. den. 96 S.Ct 1663, two cases, 425 U.S. 
934, 48 LEd.2d 175. 

39. U.S.—Buckeye Power, Inc. v. Environmental Prt>- 
tecuon Agency. C.A., 481 F.2d 162, app. after 
remand 523 F.2d 16, cert. den. 96 S.Ct. 1663, two 
cases, 425 U.S. 934, 48 L.Ed.2d 173. 

U.S. V. Independent Stave Co., Inc , D.C.Mo , 
406 FSupp. 886. 

40. U.S.—Buckeye Power, Inc. v. Environmental Pro¬ 
tection Agency. C.A., 481 F.2d 162, app. after 
remand 523 F 2d 16, cert. den. 96 S.Ct 1663, two 
cases, 425 U.S. 934, 48 L.Ed 2d 173. 

41. U.S.—^Buckeye Power, Inc v. Environmental Pro¬ 
tection Agency, C.A., 481 F.2d 162, app. after 
remand 523 F.2d la cert. den. 96 S.Ct. 1663, two 
cases, 425 U.S. 934, 48 LEd.2d 173. 
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4Z U.S.—Buckeye Power, Inc. v. Environmental Pro¬ 
tection Agency, C.A., 481 F.2d 162, app. after 
remand 523 F.2d 16, cot. den. 96 S.Ct 1M3, two 
cases. 425 U.S. 934, 48 L.Ed.2d 175. 

43. U.S.—West Penn Power Co. v. Train, CA.Pa., 
522 FJd 302, cert den. 96 S.Ct. 3165, 426 U.S. 
947, 49 L.Ed.2d 1183, reh. den. 97 S.Ct 192, 429 
U.S. 873, SO L.Ed.2d ISS. 

45. U.S.—West Penn Power Ca v. Train, D.CPa., 
378 F.Supp. 941, aftH, CA. 522 F.2d 302, cert, 
den. 96 S.Ct 3165,426 U.S. 947,49 L.Ed.2d 1183, 
reh. den. 97 S.Ct 192, 429 U.S. 873. SO L.£d.2d 
ISS—Lloyd A Fry Roofing Co. v. U.S Environ¬ 
mental Protectum Agency, D.CMa, 415 F.Supp. 
799, affd., CA, SS4 F.2d 885. 
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Library References 
Health and Environment ^25.- 
6(9), 26.16(2, 3, 4, 5.1, 12). 

46. 42 U.S.C.A. § 1837h-2(a) is now $ 7604(a). 

Federal common law action preempted 

U.S.—Reeger v. Mill Service. Inc., D.C.Pa.. 393 F.Supp. 
360. 

47. US—Gardeski v. Colonial Sand & Stone Ca, 
Inc, D.C.N Y.. 501 F.Supp. 1159—Delaware Val- 
ley Gtizena’ Council for Gean Air v. Com. of Pa., 
DCPa,, 533 F.Supp. 869, stay den. 533 F.Supp 
885, affd., C.A., 678 F.2d 470. suy den. 103 S.G 
14, 458 U.S. 1125, 73 L.Ed.2d 1400, cert. den. 103 
S.G. 298, 439 U.S. 969, 74 L.Ed.2d 280. 

D.C.—Metropolitan Washington Coalition for Clean 
Ar V. District of Columbia, CA., 511 F.2d 809, 
167 U.S.App.D.C. 243. 

Citizen suits 

US—Fnends of the Earth v. Carey, C.AN.Y., 535 
F2d 165, on remand D.C, 422 FSupp. 638, vaa 
on oth. ^s. CA, 552 F.2d 25. on remand D.C, 
76 F.R.D. 33. application den. 98 S.G 4. 434 U.S 
1310, 54 LEd.2d 23. cert. den. 89 8.0 296, two 
cases, 434 U.S. 902. 54 LEd 2d 188 

Suit against person in compliance not autho¬ 
rized 

U.S—League to Save Lake Tahoe, Inc. v. Trounday, 
D.CNev., 427 FSupp. 13Sa afhl.. CA. 598 F.2d 
1164, cert. den. 100 S.G. 299, 444 U.S. 943, 62 
L.Ed2d 310. 

48. U.S.—Gty of Highland Park v. Tram, C.A.ni.. 
319 F2d 681, cert. den. 96 S.G. 1141, 424 U.S. 
927, 47 LEd.2d 337. 

Natural Resources Defense Council, Inc. v. 
Train, D.CN Y.. 411 F.Supp. 864, aflU., C A. 545 
F.2d 320. 

D.C —Oljato Chapter of Navajo Tribe v. Train, CA., 
515 F.2d 654, 169 U.S.App.D.C 195. 

Gtizens Ass'n of Georgetown v. Wastiington, 
D.C, 383 F.Supp. 136, revd. in part on oth. grds., 
CA, 535 F.2d 1318, 175 U.S.App.D.C 356. 

49. D.C—Gtizen’s Ass'n of Georgetown v. Wash¬ 
ington, D.C, 383 F.Supp. 136, revd. in part, on 
oth. grds., CA, 535 F.2d 1318, 175 UZApp.D C 
336. 

50. D.C—Gtizen’s Ass’n of Georgetown v. Wash¬ 
ington, D.C, 383 F.Supp 136, revd. in part on 
oth. grds, CA, 535 F.2d 1318, 175 U.S.App.D.C 
356. 

51. D.C.—Duquesne Light Co v. RP A, CA., 698 
F2d 456, 225 U.S.App.D.C 290. 

52. Iqjunctive relief 

U.S.—Gty of Highland Park v. Train. CA.I11., 319 
F.2d 681, cert. den. 96 S.a 1141,424 U.S. 927, 47 
L.Ed.2d 337. 

54. 42 U S CA. § 1875h-2(b) is now S 7604(h). 

42 U.SC.A. § 1857h-2(e) is now $ 7604(e). 

U.S.—Baughmtn v. Bradford Coal Co.. Ina, D.C.Pa., 
471 FSupp. 488, affirmed 592 F.2d 215, affd., 
CA. 592 F.2d 215. 

D.C—OUato Chapter of Navq|o Tribe v. Train, CA., 
513 F.2d 654, 169 U.S.App.D.C 193. 

Notice snfficieiit 

U.S.—Friends of the Earth'v. Carey, CAN.Y., 535 
F.2d 165, on remand D.C., 422 F.Supp. 638, vaa 
on oth. grds. CA., 552 F.2d 25, on remand D.C, 
76 F.R.D. 33. application den. 98 S.Q. 4, 434 U.S. 
13ia 54 L.Ed.2d 23, cert. den. 98 S.G. 296, two 
cases, 434 U.S. 902, 54 LEd.2d 188. 

55. U.S.—Gty of Highland Park v. Tram, CA.111., 
519 F.2d 681, cert den. 96 S.Ct. 1141, 424 U.S. 
927, 47 LEd.2d 337. 

Subetantial compUance required 

U.S.—People of State of Cal. ex rd. State Air Resources 
Bd. V. Department of Navy, D.C.Cal., 431 F.Supp. 
1271. 
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57. US.—American Paper Institute v Tram, DC, 
381 RSupp. 553, affd, CA. 543 F.2d 328, 177 
U.S.App.D.C 181, cert. diun. 97 S.Ct 398, 429 
US. 967, SO L.Ed.2d 335. 

58. U.S—West Penn Power Co. v. Tram, D.C.Pa., 
378 RSupp. 941, affd., C.A., 522 R2d 302, cert, 
den. 96 S-Ct. 3165,426 U.S. 947,49 L.Ed.2d 1183, 
reh. den. 97 S.Ct. 192, 429 U S. 873, 50 LEd.2d 
155. 

Failure to give notice not controlling 

U.S.—Montana Power Co. v. Environmental Protection 
Agency, D.C.Mont., 429 RSupp. 683. 
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60. Ipjnnction denied 

U.S —Montana Power Co. v. EnvironmenUl Protection 
Agency, D.C.Mont., 429 RSupp. 683. 

63. 42 U.S.C.A. S 18S7f IS now S 7418. 

64. U.S.—Hancock v. Train, Ky., 96 S.Ct. 2006, 426 
U.S. 167, 48 L.Ed.2d 555. 

§ 106. Statutory Regulation in Gen¬ 
eral 

Library References 
Health and Environment ^25.- 
6(5.6). 

66. U.S.—U.S. V. Kennecott Copper Corp., C.A Ariz., 
523 R2d 821. 

National Wildlife Federation v. Benn, D.C N Y, 
491 RSupp 1234. 

Pa.—National Wood Preservers, Inc. v. Com., Dept, of 
Environmental Resources, 414 A.2d 37, 489 Pa. 
221, app. diiin. 101 S.Ct. 47, 48, 449 U.S. 803, 66 
L.Ed.2d 7. 

Reaonrce Gonaervatlon and Reeoyery Act of 
1076 

U.S.—^UJS. V. Solvents Recovery Service of New Eng¬ 
land, D.CConn., 496 RSupp. 1127. 

Outer Continental Shelf Lauda Act 

U.S—State of Gal. By and Through Brown v. Watt, 
CA. 668 F.2d 1290, 215 U.S.App.D.C. 258, app. 
after remand 712 F.2d 584,229 U.S. App.D.C 27a 

Marine Protection, Research, aid Sauctuariei 
Act 

U.S.—aty of New York v. U.S.E.P.A., D.C.N.Y.. 543 
RSupp. 1084. 

ComprehenaiTe Enriranmeiitnl Response, Com- 
pensatioi, and Liability Act 

U.S.—Gty of Philadelphia v. Stepan Chemica] Ga, 
D.CPa., 544 RSupp. 1135. 

68. U.S.—E I. du Pont de Nemouxs Sc Go. v. Train, 
CA, 541 FJd 1018, affd. in part, revd. in put on 
odi. grds. 97 S.Ct. 965, 430 U.S. 112, 51 LJBd.2d 
204. 

Change in emphaifa 

U.S.—^E 1. du Pont de Nemours ft Co. v. Train, 
CAVa., 528 F.2d 1136, cert gr. 96 ECL 1662,425 
U.E 933, 48 L.Ed.2d 174, affd. 97 S.Ct. 965, 430 
U.E 112, 51 LEd.2d 204. 

Provision read in context of entire act 

D.C—^Natural Resources, Ddense Council, Inc. v. 
Train, D.C. 396 RSupp. 1386, afld. 564 F.2d 573, 
184 U.EApp.D.C 88. 

Amendments not applicable 

U.E—Save Our Invaluable Land (Soil), Inc. v. Need¬ 
ham, CAKan., 542 R2d 539, cert. den. 97 S.Q. 
158a 430 VS, 945, 51 LEd.2d 792. 

Reimbursement fbr expenses 

U.E—U.E v. Tivian Laboratories, Inc., CAEL, 589 
F.2d 49, cert den. 99 S.a. 2884, 442 U.S. 942, 61 
LEd.2d 312. 

Regulatory Jurisdiction of Army Corps of Engl- 
neen 

U.E—Bayou Dea Famillea Development Goip. v. U.E 
Corps of Engineers, D.CLa., 541 RSupp. 1025. 

69. U.E—Eaviranmental Protection Agency v. Na¬ 
tional Crushed Stone Ass’n, 101 ECt 295, 449 


U.E 64, 66 L Ed.2d 268, on remand, C A, 643 
F.2d 163. 

State of Minnesota by Spannaus v Hoffman, 
CAMinn, 543 F.2d 1198, cert den 97 S Q. 1672, 
430 US 977, 52 LEd2d 373—Aminoil USA. 
Inc. v Califomu State Water Resources Control 
Bd., CACal., 674 F2d 1227. 

State Water Control Bd. v. Train, D C Va., 424 
RSupp. 146, affd., C A, 559 F.2d 921 
Mich—Dwyer v City of Ann Arbor, 261 N.W2d 231, 
79 Mich App. 113. 

N.J—Birchwood Lakes Colony Club, Inc. v Borough 
of Medford Lakes, 449 A 2d 472, 90 NJ 582. 
History and analysis of statutory regulation 
U.S.—Middlesex County Sewerage Authonty v. Nation¬ 
al Sea CUmmers Ass’n. N.J., 101 SCt. 2615, 453 
U.S 1, 69 L.Ed 2d 435. 

CPC Intern., Inc. v Tram, C A. 515 F2d 1032, 
app after remand 540 F.2d 1329, cert. den. 97 
S Ct. 1646, 430 U.E 966, 52 LEd.2d 357 

Discharge of sewage 

U S.—Lake Carriers’ Ass’n v. Kelley. D C.Mich., 527 
RSupp. 1114, affd. 102 S.Ct. 2264, 456 U.S. 985, 
73 L.Ed.2d 1280, cert den. 102 S.Ct. 3500, 458 
U.S. 1116, 73 L.Ed2d 1378. 

Soil erosion or oxygen content of water 
U.S.—State of Mo ex rel. Ashcroft v. Department of 
the Army, CA.Mo, 672 F 2d 1297 

70. U.E—Gty of Milwaukee v. Illinois and Michigan, 
III., 101 EG. 1784, 431 U.S. 304, 68 L.Ed2d 114, 
on remand, CA., 731 F.2d 403, cert, den lOS 
S.Ct. 979, 980, 83 L.Ed.2d 981. 

Matter of Oswego Barge Corp. C A.N.Y., 664 
R2d 327, reh. den. 673 F.2d 47. 

DC.—American Paper Institute v. Train, C.A., 543 
F2d 328, 177 U.SApp.DC. 181, cert, dism 97 
EG. 398, 429 U.S 967, 50 L Ed 2d 333. 

Other purposes 

U.E—Committee for Jones Falls Sewage System v 
Tram, C.A.Md, 539 F.2d 1006 

Substantial discretloii 

U S.—Aasociaticm of Pac. Fisheries v. Environmental 
Protection Agency, CA., 615 F.2d 794. 

72. D.C.—Nauonal Wildlife Federation v. Andrus, 
D.C., 440 RSupp. 1245. 

Gougresaknial intent 

U.S—Sun Enterprises, Lul. v. Train, C.A.N.Y., 532 
R2d 280. 

73, U.E—U.S. v. Gty of Redwood Gty, CA.Cal., 
640 F.2d 963. 

D.C.—Natural Resources Defense Council, Inc. v 
Train, D.C, 396 RSupp. 1386, affd. 564 R2d 573, 
184 U.EApp.D.C 88. 

Control dfapoenl of dredged material upon ftresh- 
water wetlands 

U.E—American Dredging Ca v. Dutchyshyn, D.CPa., 
480 F.Supp. 957, affd., CA, 614 R2d 769. 

Under the Federal Water Pollution 
Control Act Amendments of 1972, Con¬ 
gress placed primary authority for the 
establishment of water quality stan¬ 
dards with the states.^^*’ 

73J. U.E—Miaaiasippi Commisaion on Natural Re¬ 
sources v. Costle, CAMisa., 625 R2d 1269. 

74b U.E—Costle v Padflc Legal Foundation, LOO 
S.G. 1093, 443 U.S. 19E 63 LEd.2d 329, reh 
den. 100 EG. 2177,446 U.E 947, 64 L.Ed 2d 804. 

75. U.S.—U.E V. Oxford Royal Mushroom Products. 
Inc., D.C.P1L. 487 F.Supp. 852. 

76. Com 

U.S.—National Renderen Ass'n v. Environmental Pro¬ 
tection Agency, C.A, 541 F.2d 1281. 

77. U.E—Sierra Gub v. Froehike, D.C.Ma, 392 
RSupp. 130, affd., CA., 539 F.2d 1289. 

7S. U.E—Colorado Public Interest Research Group, 
Inc. v Train, C.AC 0 I 0 .. 507 F.2d 743. revd. on 
oth. grds. 96 S.G. 1938, 426 U.S. 1. 48 L.Ed.2d 


Page 574 

434—Natural Resources Defense Council, Inc. v. 
U.S. Nuclear Regulatory Commission, CA, 606 
F.2d 1261, 196 U S.App.D.C 354 

79. U.S—Colorado Public Interest Research Group, 
Inc. V. Train, C A Colo., 507 F.2d 743, revd on 
oth. grds. 96 S.Ct. 1938, 426 U S. 1, 48 L.Ed.2d 
434 
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80. U S.—American Meat Institute v Environmental 
Protection Agency, C A, 526 F.2d 442. 

Factors considered 

U.S —^American Iron and Steel Institute v. Environmen¬ 
tal Protection Agency. CA, 526 F.2d 1027, affd 
560 F 2d 589, app after remand 568 F.2d 284, cert 
den. 98 S.G. 1467, 435 US. 914, S3 LEd.2d 505 
Regulation invalid 

D.C.—Natural Resources Defense Council, Inc. v. 
Train, D.C, 396 F.Supp. 1386, affd 564 F.2d 573, 
184 U.S.App.D.C 88. 

N.M—Bokum Resources Corp. v. New Mexico Water 
Quality Control Commission, 603 P.2d 285, 93 
N.M. 546. 

Powers of agency 

U.S.—Cleveland Elec. Illuminating Ca v Environmen¬ 
tal Protection Agency, CA., 603 R2d 1. 

Dann & Armstrong, Inc. v. U S Environmental 
Protection Agency, Region V, D.COhio, 431 
RSupp 456. 

“Best technology economically achievable” 

U.S —E I duPont de Nemoure ft Ca v. Tram, Va., 97 
EG. 965, 430 U.S. 112, 51 L.Ed2d 204. 

“Best practical waste treatment technology** 
US.—^Environmental Defense Fund, Inc. v. Costly 
D.C N.Y., 439 RSupp. 980. 

Variance 

U.S.—Georgia-Pacific Corp. v. U.S Environmental Pro¬ 
tection Agency, CA.9, 671 R2d 1235. 

Memorandum without statutory authority 
D.C—People of State of Cal. v. U.EEP.A, CA. 689 
F.2d 217, 273 U.S.App.DC. 34. 

81. U.S.—Environmental Protection Agency v. Na¬ 
tional Crushed Stone Ass’n, 101 S.G. 295, 449 
U.S. 64, 66 L.Ed 2d 268, on remand. CA, 643 
R2d 163. 

CPC Intern., Inc v. Train, C A.. 515 F.2d 1032, 
app after remand 540 F.2d 1329, cert, den 97 
ECt 1646, 430 U.E 966. 52 L.Ed.2d 357. 
Effluent limitations construed 
U.S.—Gty of Milwaukee v. IHinois and Michigan, HI., 
101 EG. 1784, 451 U.E 304, 68 L.Ed.2d 114, on 
remand, CA.. 731 F.2d 403, cert den. 105 S.G. 
979, 980, 83 LEd.2d 981. 

American Iron and Steel Institute v. Environ¬ 
mental Protection Agency, CA, 343 F.2d 521. 
Wis.—Wisconsin Elea Power Co. v. State Natural Re¬ 
sources Bd.. 280 N.W.2d 218, 90 Wis.2d 65E 
Individual basis 

U E—E I. duPont de Nemours ft Co. v. Train, 97 S.G. 
965, 430 U.E 112, 51 LEd.2d 204. 

Absolute prohibitions 

U.S.—E I. duPont de Nemours ft Co. v. Train, Va., 97 
EG. 965. 430 U.S. 112, 51 LEd.2d 204. 

Gasses and categories 

U.S.—E I. duPont de Nemours ft Ca v. Train, Va., 97 
EG. 965, 430 U.S. 112, 51 L.Ed.2d 204. 

Site preparation costs 

U.S.—Gty of New Haven v. Train, D.CConn.. 424 
RSupp. 648. 

Cost effectiveness analysis 
U.S.—Gty of New Haven v. Train, D.CConn., 424 
F.Supp. 648. 

Spedflc plans 

U.S.—Gty of New Haven v. Train, D.CConn., 424 
RSupp. 648. 
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82. Guidelines for issuance of permits 

(2) Power of the Environmental Protection Agency to 
object to issuance of effluent discharge permits as being 
outside guidelines and requirements of the Federal Wa¬ 
ter Pollution Control Act Amendments of 1972 is not 
limited to section 304(b) guidelines; the Agency can 
also veto permits if the issuance of such permits violates 
guidelines under section 304<h) governing procedure for 
issuance of permits. 

U.S.—E. I duPont de Nemours & Co. v. Train, Va., 97 
S.Ct. 965. 430 U.S 112, 51 LEd.2d 204. 

(3) Guidelines under section 304 of the Federal Wa¬ 
ter Pollution Control Act Amendments of 1972 are not 
merely aimed at guiding the discretion of permit issuers 
in setting limitations for individual plants but were 
intended to descnbe the methodology that the Environ¬ 
mental Protecuon Agency intended to use in regulations 
establishing existing point source effluent limitations to 
determine the effluent limitations for panicular plants. 
U.S—E 1. duPont de Nemours & Ca v. Tram, Va.. 97 

set 965, 430 U.S 112, 51 L.Ed.2d 204 
CPC Intern., Inc. v. Tram, C A, 515 F.2d 1032, 
app. after remand 540 F.2d 329, cert den. 97 S Ct. 
1646, 430 U.S 966, 52 LEd.2d 357 

(4) Other maners. 

D.C—Montgomery Environmental Coalition v. Costle, 
C.A., 646 F.2d 568, 207 U.S.App D.C 233 

Standards relied on by party held binding 
U.S—Natural Resources Defense Council, Inc. v Calla¬ 
way. CA Conn., 524 F.2d 79 

Not effluent limitation guidelines 
U.S —American Iron and Steel Institute v. Environmen¬ 
tal Protection Agency, CA, 543 F.2d 521. 

83. Interim regulations 

DC—In re Surface Min Regulation Litigation. C.A.. 
627 F.2d 1346, 201 U.S App.D.C 360. 

84. U.S.—American Meat Institute v Environmental 
Protection Agency, C.A., 526 F.2d 442 

£. 1. duPrmt de Nemours & Co. v. Train, D.C 
Va.. 383 F.Supp. 1244, affd., CA., 528 F.2d 1136, 
affd. 97 S.Ct 965. 430 U.S. 112, 51 L.Ed.2d 204 

No authority to extend 

U.S.—Bethlehem Steel Corp. v. Train, CA., 544 F.2d 
657, cert. den. 97 SCt. 1666, 430 U.S 975, 52 
LEd 2d 369. 

87. U S.—Appalachian Power Co v. Train, CA., 545 
F.2d 1351. 

Factors conaidered 

U.S.—American Meat Institute v. Environmental Pro¬ 
tection Agency. CA, 526 F.2d 442. 

Standards valid 

U.S.—Amencan Iron and Steel Institute v. Enrironmen- 
tal Protection Agency, CA., 526 F.2d 1027, affd. 
560 F 2d 589, app. after remand 568 F.Zd 284, cert, 
den. 98 S.Ct. 1467, 435 U.S. 914, 55 L.Ed.2d SOS. 

Regulations valid 

U.S.—Grain Processing Corp v. Train, D.CIowa, 407 
F.Supp. 96, remd., CA, 547 F.2d 1172. 

N.M.—Bokum Resources Corp v New Mexico Water 
(Quality Control Commission, 603 P.2d 285, 93 
N.M. 546. 

Wis.—Sewerage Commission of City of Milwaukee v. 
Department of Natural Resources, 307 N.W.2d 
189, 102 Wu.2d 613 

Regnlations not defective 

U.S.-FMC Corp. v. Train, CA.. 539 F2d 973 

Remand 

U.S.—E 1. du Pont de Nemours & Co. v Train, C A.. 
541 F.2d 1018, affd. in part, revd. in part on oth. 
grds., 97 S.Ct. 965, 430 U.S. 112, 51 L.Ed.2d 204. 

Nationally nnilhrm nature 
D.C—American Paper Institute v. Train, C.A, 543 
F.2d 328, 177 U.SApp.D.C 181, cert dism. 97 
S.Ct 398, 429 U.S. 967, 50 LEd.2d 335. 

Standards not Inadequate 
U.S.—National Renderen Ass'n v. Environmental Pro¬ 
tection Agency, CA, 541 F.2d 1281. 


88. U S.—CPC Intern. Inc v. Tram, CA, 515 F.2d 
1032, app after remand 540 F.2d 1329, cert den. 
97 S.Ct 1646, 430 US 966, 52 L.Ed.2d 357. 

89. U S.—American Meat Institute v. Environmental 
Protection Agency. C A, 526 F.2d 442—CPC In¬ 
tern., Inc. V. Tram, CA , SIS F 2d 1032, app. after 
remand 540 F.2d 1329, cert. den. 97 S.Q. 1646, 
430 U.S 966. 52 L.Ed.2d 357. 

Foreign countries 

D.C—American Frozen Food Institute v. Tram, C A., 
539 F2d 107, 176 US.App.DC 105. 

90. U.S.—Environmentai Protection Agency v. Na¬ 
tional Crushed Stone Ass'n, 101 SCt 295, 449 
U.S 64. 66 LEd 2d 268, on remand, CA, 643 
F2d 163 

Amencan Iron and Steel Institute v. Environ¬ 
mental Protection Agency, C.A., 526 F2d 1027, 
affd. 560 F 2d 589. app after remand 568 F.2d 284, 
cert, den 98 S.Ct. 1467, 43S U.S. 914, 55 LEd.2d 
505—CPC Intern, Inc. v. Tram, CA, 515 F.2d 
1032, app after remand 540 F.2d 1329, cert den. 
97 SCt. 1646, 430 US. 966, 52 LEd.2d 357. 
Discretion 

U.S.—Kennecott Copper Corp v. Environmental Pro¬ 
tection Agency, C.A.. 612 F.2d 1232. 

91. D.C.—Environmental Defense Fund, Inc. v Cos¬ 
tle, CA, 636 F.2d 1229, 205 U.S.App D.C. 101, 
app after remand 718 F.2d 1117, 231 U.S. App 
D.C. 79. cert den 104 S.Ct. 2668. 

New plant pretreatment standards 
U.S -CPC Intern., Inc. v. Tram, CA. 515 F 2d 1032, 
app after remand 540 F.2d 1329, cert den 97 
SQ 1646. 430 U.S. 966, 52 L.Ed.2d 357. 
Pretreatment not required 
U.S.—National Renderers Ass'n v Environmental Pro¬ 
tection Agency. C A. 541 F.2d 1281. 

A federal agency may have powers 
and duties wit£ respect to waste water 
treatment projects which it funds.’** 

91.5, U.S —City of Rochester v. U.S Environmental 
Protection Agency, D.C.Mmn, 496 F.Supp 751. 
Review of award of contract by local agency 
US—Grumman Ecosystems Corp. v. GainesviUe-Ala- 
chua County Regional Elec. Water and Sewer Fa¬ 
cilities Bd, D C.Fla, 402 FSupp 582. 

Effect of appeal to administrative officer 
U S —Grumman Ecosystems Corp. v Gainesville-Ala- 
chua County Regional Elec Water and Sewer Fa¬ 
cilities Bd. D C Fla., 402 F Supp. 582 
De novo hearing 

U.S.—Darin & Armstrong, Inc. v U S Environmental 
Protection Agency, Region V. DC Ohio, 431 
F.Supp. 456. 

Advenary hearing for bid protesters 
U.S.-Clevepak Corp. v. U.S.EP.A, C.AN.C., 708 
F.2d 137. 

93. U S.—^People of State of California ex rd. State 
Water Renurces Control Bd. v. Environmental' 
Protection Agency, CA., 511 F.2d 963, revd 96 
S.Ct 2022, 426 U.S. 200, 48 LEd.2d 578, on 
remand 538 F.2d 290. 

Homestake Min. Co. v. U S Environmental Pro¬ 
tection Agency. D.C.S.D., 477 F.Supp. 1279. 

IlL—^U.S. Steel Corp. v. Illinois Pollution Control Bd., 
367 N.E2d 327, 9 HLDec. 893, 52 Ill.App3d 1. 
Ohtaiiiing state permit not required 
U.S.—Environmental Protection Agency v. California 
ex rel. State Water Resources Control Bd., 96 S.Ct. 
2022,426 U.S. 200,48 L.Ed.2d 578, on remand 538 
F.2d 29a 
Presumptions 

U.S.—E I. du Pont de Nemours ft Co. v. Train, C.A., 
541 F.2d 1018, affd. m part, revd. in part on oth. 
grds. 97 S.a. 965, 430 UE 112, 51 LEd.2d 204. 
Federal agencies not appUcantx for permits 
U.S.—State of Minn, by Spannaus v. Hoffinan, CA 
Mtnn., 543 F.2d 1198, cert den. 97 EQ. 1672,430 
U.E 977, 52 LEd.2d 373. 


Extension of permit allowed 
U.S.—Costle V. Pacific Legal Foundation, 100 S.Ct. 
1095, 445 U.E 198, 63 L.Ed.2d 329, reh. den. 100 
S.Ct 2177, 446 US. 947, 64 LEd.2d 804. 

Hearing 

U.S.—Georgia-Pacific Corp. v. U.S. Environmental Pro¬ 
tection Agency, CA9, 671 F.2d 1235. 

94. U.S.—Costle v Pacific Legal Foundation. 100 
SCt. 1095, 445 U.S. 198, 63 LEd.2d 329, reh. 
den. 100 S Ct. 2177,446 U.E 947, 64 LEd.2d 804. 
D.C.—American Frozen Food Institute v. Train, CA, 
539 F.2d 107, 176 U.S.App.D.C 105. 

Permit not authorized 

U S.—Cleveland Elec. Illuminating Co. v. Environmen¬ 
tal Protection Agency. C.A. 603 F.2d 1. 

Decision discretionary and nnreviewable 
U S.—Chesapeake Bay Foundation. Inc v. Virginia 
State Water Control Bd., D.C.Va., 495 F.Supp. 
1229, motion den., 501 F.Supp. 821. 

Permit not required 

US.—U.S V Frezzo Bros., Inc, CAPa., 642 F.2d 59, 
on remand 546 F.Supp. 713, affd., CA., 703 F.2d 
62, cert den. 104 S.Ct. 106, 464 U.S. 829, 78 
L.Ed.2d 109. 

Exemption from permit requirement 
U.S.—U.S. V. Frezzo Bros., Inc. D.CPa., 546 F.Supp. 
713, affd, CA. 703 F2d 62. cert. den. 104 8.0. 
106, 464 U S. 829. 78 LEd.2d 109. 

96. U.S.—Costle v. Pacific Legal Foundation. 100 
S.Ct. 1095. 445 U.S. 198, 63 L.Ed.2d 329, reh. 
den. 100 S.Ct. 2177,446 U.S. 947, 64 LEd.2d 804. 

State of Minnesota by Spannaus v. Hoffman, 
CA Mum., 543 F.2d 1198, cert. den. 97 S.O 1672, 
430 U.S. 977, 52 LEd.2d 373—Riverside Irr. Dist. 
V. Andrews. CA10(Cola), 758 F.2d 508. 

No liability on local governments 
U.S —Love V. New Yoik State Dept, of Environmental 
Conservation, D.CN.Y., 529 RSupp. 832. 

State water rights not abrogated 
U.S.—Riverside Irr. Dist. v. Andrews, D.CColo., 568 
FSupp. 583, affd. 758 F.Zd 508. 

97. U.S.—U.S v. Wdsman, D.C.Fla., 489 F.Supp. 
1331—Bayou Des Families Development Corp. v. 
U.S. Corps of Engineers, D.C.La., 541 F.Supp. 
1025. 

Variances. Language of a provi¬ 
sion in the Clean Air Act prohibiting 
the Environmental Protection Agency 
from modif^g effluent limitations for 
toxic materials does not prevent the 
Agency from issuing '^fundamentally 
different factor” variances for such 
substances.’^* 

97.5 U.S.—Chemical Mfn Ass’n v. Natural Re¬ 
sources Defense Council, Inc., 105 ECt 1102, 84 
LEd.2d 90. 

§ 108. Waters Subject to Regulation 
Library References 
Health and Environment «»25.- 
7(4. 6, 7, 9). 
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98. U.S.—City of Milwaukee v. Illinois and Michigan, 
lU., 101 ECt. 1784, 451 U.E 304, 68 LEdZd 114, 
on remand, CA.. 731 F.Zd 403, cert. den. 105 
S.CL 979, 98a 83 LEd.2d 981. 

99. U.S.—People of State of California ex id. State 
Water Resources Control Bd. v. Environmental 
Protection Agency. CA. 511 F.2d 963, revd. on 
oth. grds. 96 S.Ct. 2022, 426 U.S. 20a 48 LEd.2d 
578, on remand 538 F.Zd 29a 

1. U.E—^People of State of California ex rd. State 
Water Resources Control Bd. v. Environmental 
Protection Agency. CA.. 511 F.Zd 963, revd. on 
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oth grds. 96 S.Ct 2022, 426 U.S. 200, 48 L.Ed.2d 
S78, on remand S38 F.2d 290. 

Federal diiduurgen of water pollution included 
U.S.—Environmental Protection Agency v California 
ex rel. State Water Resources Control Bd., Cal, 96 
set. 2022, 426 U.S 200, 48 L.Ed.2d 378. on 
remand 338 F.2d 290 

2. U.S.—American Iron and Steel Institute v Envi¬ 
ronmental Protection Agency, C.A.,,S26 F2d 
1027, affd. 360 F.2d 389, app after remand 368 
F.2d 284, cert. den. 98 S.a. 1467, 433 US. 914. 
33 L.Ed.2d 303. 

Dam-caused pollution 

U.C—Nauonal Wildlife Federation v. Oorsuch, CA, 
693 F.2d 136, 224 U.S.App.DC. 211. 

4. U.S.—U.S. V Byid, C.A.Ind.. 609 F.2d 1204 

U.S. V. Oxford Royal Mushroom Products, Inc , 
D C Pa.. 487 F.Supp. 832 

6. U.S.—Avoyelles Sportmen's League v. Alexander, 

D.C.La., 473 F.Supp. 323—Bayou Des Families 
Development Corp. v. U.S. Corps of Engineers, 
D.C.U., 341 F.Supp. 1023. 

Not applicable to non-na?igable waterway 
N.Y.—Evans v, Qty of Johnstown. 410 N.Y.S 2d 199, 
96 Miac.2d 733. 

What are poUntants 

U.S—^U.S. V. Bradshaw, D.C.Md., 341 F.Supp. 880. 

7. U.S.—U.S V. Texas Pipe Line Co.. CA.IU., 611 

F.2d 343. 

U.S. V. Texas Pipe Une Co. DC Old.. 328 
F.Supp. 728, affd. C.A.. 611 F.2d 343. 

Point sources 

U.S.—Sierra Gub v. Abston Const. Co., Inc., C A.Ala., 
620 F.2d 41. 

10. U.S.—Avoyelles Sportmen's League v. Alexander, 
D.C.La., 473 FSupp. 323—American Dredging 
Ca V. Dutchyshyn, D.C.Pa., 480 F.Supp. 937, 
affd., CA. 614 F.2d 769. 

§ 109. Discharge of Oil 
Library References 
Health and Environment ^25.- 
5(5.5). 

13. U.S.—US. V. Hollywood Marine, Inc., C.A.Tex., 
623 F.2d 324, cert. den. 101 S.Ct. 2336, 431 U.S. 
994, 68 LEd.2d 833. 

Strictly construed 

U.S.—U.S. V. Bear Marine Services, D.C.La., 309 
F.Supp. 710. 

18. U.S.—US. V. Beatty, Inc., D.C.ICy , 401 F.Supp. 
104a 

Matters with respect to oil spill 
cleanup costs have been adjudicated by 
the courts.**-* 

183. U.S.—^U.S. V. Hollywood Marine, Inc, D.C. 
Tex., 319 FSupp. 688. 

Recorcry fbunded on qnasi-oontract 

U.S.—US. V. P/B STCO 213, ON 327 979, CA.3(La.), 
736 F.2d 364. 

Federal and state costs 

U.S.—Complaint of Allied Towing Corp., D.CVa., 478 
FSupp. 398. 

Contributing cause 

U.S.—Reliance Ins. Ca v. U.S., 677 F.2d 844, 230 
a.a. 390. 

Construction 

U.S.—Sabine Tawing & Transp. Co., Inc. v. U.S., 666 
F2d 361, 229 Ct.a 263. 

T. lml*aflo Bg 

U. S.—U.S. V. C ft R Trucking Co.. D.CW.Va., 337 

FSupp. 1080. 

Costs not recoverable from government 
U.S.—aties Service Pipe Une Ca v. U.S.. 4 a.Ct. 207, 
afiiL 742 F.2d 626. 
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Strict liability to government 
U S —Frederick £. Bouchard, Inc v. U.S, D.C Mass., 
583 FSupp. 477 

19. US—U& V. Hollywood Marine. Inc., DC Tex., 
319 FSupp 688. 

Substance other than oil 

US—U.S. V Ohio Barge Lines, DC La, 410 FSupp. 
623, affd. 331 F 2d 374 

§ 110. Common Law Nuisance 
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U.S.—Reserve Min. Co v. Environmental Protection 
Agency. CA.Minn, 314 F2d 492, mod on oth. 
grds 329 F 2d 181, on remand, D.C, 408 F Supp 
1212, on remand 412 F.Supp. 70S, on remand 419 
FSupp. 789, affd. and lemd. 343 F2d 1210, op. 
supp. 423 F.Supp. 759, on remand 431 F.Supp 
1248. 

23. Cause of action not maintainable 
U.S.—O’Leary v. Moyer's Landfill, Inc. D.C.Pa, 323 
F Supp. 642. 

“Interstate effect** construed 
US.—Parsell v. Shell Oil Co., DCConn. 421 FSupp 
1273, affd., CA. 373 F2d 1289. 

25. U S.—Reserve Mia Co. v. Environmental Protec¬ 
tion Agency, CA Mmn., 314 F.2d 492, mod. on 
oth grds. 329 F2d 181, on remand, DC. 408 
FSupp 1212, on remand 412 FSupp. 70S, on 
remand 419 FSupp. 789, affd. and remd. 543 F2d 
1210, op supp. 423 FSupp. 739, on remand 431 
F.Supp. 1248. 

26. Resource Conservation and Recovery Act 
of 1976 

U.S —U S. V. Solvents Recovery Service of New &ig- 
land, DCConn. 496 FSupp 1127 

27. U.S —Ortega Cabrera v Municipality of Bayam- 
on, CA Puerto Rico, 362 F 2d 91. 

30. Amendments preempt common law remedy 
U.S.—People of State of Ill. v Outboard Marine Corp., 
Inc., CAIIl., 680 F 2d 473. 

However, it has been held that mari' 
time law was preempted by the enact¬ 
ment of the Federal Water Pollution 
Control Act to the extent that it af¬ 
forded a damage remedy for pollution 
of navigable waters based on a com¬ 
mon-law nuisance theory." * 

33.5. U S.—Conner v Aerovox, Inc., CA.Maas., 730 
F.2d 835, cert, dea 103 S.a. 1747, 84 LEd.2d 
812. 

§ 111. Judicial Remedies Relating to 
Administrative Acts and 
Duties 

Library References 
Health and Environment ^25.- 
15(3.1, 3.2, 4, 4.5, 5). 

34. U.S—U.& V. City of Detroit, D.CMich, 476 
F.Supp. 312. 

Fsilnre to allege redressaUe iidnry 
U.S.—City of Las Vegas, Nevada v. Clark County. 
Nevada. CA.9(Nev.), 735 F.2d 697. 

Standing to sue 

U.S.—E. I. du Pont de Nemours ft Ca v. Tram, CA., 
541 F.2d 1018, affd. in part, revd. in part on oth. 
grds. 97 S.a. 963, 430 U.S 112, 31 L.Ed2d 204 
State 

U.S.—^People of State of IIL ex rel. Scott v. Hoffman, 
D.CIU., 423 FSupp. 71. 

State certification 

U S.—Mobil Oil Corp. v. Kelley, D.C.Ahu, 426 F.Supp. 
230. 

35. D.C.—Montgomery Environmental Coalition Citi¬ 
zens Coordinating Committee on Fnendship 
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Heights v. Washington Suburban Sanitary Com¬ 
mission. CA. 607 F.2d 378, 197 U S App.D.C 
64. 

36. US.—Zieske v Butz, D.C Alaska, 406 FSupp. 
238. 
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39. U.S —Natural Resources Defense Council, Inc v. 
CalUway, CA.Conn., 324 F.2d 79 

40. U.S.—City of Evansville, Ind. v Kentucky Liquid 
Recycling. Inc., CA.Ind.. 604 F2d 1008, cert 
den. 100 S.Ct. 689, 444 U.S. 1023, 62 L Ed.2d 639. 

41. D C.—Amencan Frozen Food Institute v. Tram, 
C A. 339 F.2d 107, 176 U S App.D.C 103. 

Failure to comply with rules not prejudicial 
U.S—Grumman Ecosystems Corp. v. Gainesville-Ala- 
chua County Regional Elec Water and Sewer Fa¬ 
cilities Bd., DCFla., 402 FSupp. 382. 

No power to overturn administrative fact deter¬ 
mination 

U S —Grumman Ecosystems Corp. v Gainesville-Ala- 
chua County Regional Elec. Water and Sewer Fa¬ 
cilities Bd., D.CFla, 402 FSupp. 382. 

Standing of nnsuccessftil treatment plant bidder 
U.S.—Grumman Ecosystems Corp. v. Gainesville-Ala- 
chua County Regional Elec. Water and Sewer Fa¬ 
cilities Bd.. D C.Fla., 402 F.Supp. 582 

lidunction not warranted 
US.—Grumman Ecosystems Corp. v. Gainesville-Ala- 
chua County Regional Elec. Water and Sewer Fa¬ 
cilities Bd.. D.CFla.. 402 F.Supp 382. 

43. U.S —Marathon Oil Co. v. Environmental Protec¬ 
tion Agency. CA.. 564 F.2d 1233. 

46. U.S.—Natural Resources Defense Council, Inc. v. 
Callaway. CA.Conn., 324 F 2d 79 

47. U.S.—CPC Intern., Inc. v. Tram, CA.. 313 F2d 
1032, app. after remand 340 F.2d 1329, cert. den. 
97 S.Ct 1646, 430 U.S. 966. 32 L.Ed.2d 337. 

Gram Processing Corp. v. Train, D C.Iowa, 407 
FSupp 96. remd, C A.. 347 F 2d 1172. 

52. U.S.—Susquehanna Valley Alliance v. Three Mile 
Island Nuclear Reactor, D.C.Pa., 483 F.Supp. 81. 
affd. in part, revd. in part on oth. grds., CA., 619 
F.2d 231, cert den. 101 S.Ct. 893, 449 U.S. 1096, 
66 L.Ed.2d 824. 

§ 112. -Review by Court of Ap¬ 

peals 

Library References 
Health and Environment ^25.- 
15(1, 3.8, 4, 5, 6.1, 6, 8, 11). 

54. D.C—American Paper Institute v. Tram, CA., 
543 F.2d 328, 177 U.S.App.D.C 181, cert. dism. 
97 S.a. 398. 429 U.S. 967. 30 L.Ed.2d 333. 

55. D.C.—Natural Resources Defense Council, Inc. v. 
Train. CA.. 319 F.2d 287, 171 U.S.App.D.C 151. 

Without jurisdlctioii 

U.S.—Mianus River Preservation Committee v. Admin¬ 
istrator, Environmental Protection Agency, CA. 
Conn., 541 F2d 899. 

56. U.S.—Sun Enterprises, Ltd. v. Train, CA.NY., 
532 F.2d 28a-CPC Intern., Inc. v. Train, CA.. 
313 F.2d 1032. app. after remand 340 F.2d 1329, 
cert. den. 97 S.O. 1646, 430 U.S. 966, 32 L.Ed.2d 
357. 

57. U.S.—American Petroleum Institute v. Train, 
CA.CoIa. 326 F.2d 1343. 

F I. DuPont de Nemoun ft Co. v. Train, D.C. 
Va., 383 FSupp. 1244, affd., CA.. 528 F2d 1136, 
affd. 97 S.a. 963. 430 U.S. 112, 51 L.Ed.2d 204 

Point and new sooFces 

U.S.—E L duPont de Nemours ft Co. v. Train, Va., 97 
S.Q. 965, 430 U.S. 112, 51 L.Ed.2d 204. 

58. D.C—American Paper Institute v. Train, D.C, 
381 F.Supp. 533, affd. CA., 543 F.2d 328, 177 
U.S.App.D.C 181, cert. dism. 97 S.Ct. 398. 429 
U.S. 967, SO L.Ed 2d 335 
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§ 112 HEALTH AND ENVIRONMENT 
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59. DC—American Paper Inatitute v. Train, DC, 
381 FSupp SS3, affd CA.. S43 F.2d 328. 177 
US.AppDC. 181, cert diam. 97 S.Ct 398, 429 
US. 967. 50 L.Ed.2d 33S. 

page 578 

60. US—Sun Enterprises, Ltd. v. Train, C.A.NY., 
532 F.2d 280 

Exemption of federal agencies 

U.S.—People of State of California ex rel. State Water 
Resources Control Bd. v Environmental Protection 
Agency, C.A., 511 F 2d 963, revd. on oth grds. 96 
set. 2022, 426 U.S. 200, 48 LEd2d 578, on 
remand 538 F.2d 290 

Jurisdiction 

U.S.—Peabody Coal Co v Environmental Protection 
Agency. C A., 522 F 2d 1152 

Decision not reviewable 

U.S.—Shell Oil Co V Tram, D.C.Cal., 415 FSupp. 70, 
alTd. C.A., 585 F2d 408. 

61. U.S —^People of State of California ex rel. State 
Water Resources Control Bd v Environmental 
Protection Agency, C.A, 511 F.2d 963, revd on 
oth grds 96 S.Ct. 2022, 426 U.S. 200, 48 L Ed 2d 
578, on remand 538 F.2d 290. 

Sun Enterprises, Ltd. v Train, D.CN.Y, 394 
FSupp. 211, affd., C.A., 532 F.2d 280 

62. U.S.—Peabody Coal Co. v Tram, CA., 518 F2d 
940—Sun Enterprises, Ltd v. Train, C.A.N.Y., 
532 F.2d 280. 

63. U.S—^American Meat Institute v. Environmental 
Protection Agency. CA, 526 F2d 442—CPC In¬ 
tern , Inc. V. Train, CA., SIS F 2d 1032, app after 
remand 540 F.2d 1329. cert. den. 97 S.Ct. 1646, 
430 U.S 966, 52 LEd.2d 357. 

Discretion not abused 

U.S.—American Iron and Sted Institute v Environmen¬ 
tal Protection Agency, C.A., 526 F.2d 1027, affd 
560 F.2d 589, app. after remand 568 F.2d 284, cert 
den. 98 S.a. 1467, 435 US. 914, 55 L.Ed2d 505 

Decision not arbitrary 

D.C.—Concerned About Trident v. Rumsfeld, C.A, 
SSS F.2d 817, 180 U.S.App.D.C. 345—Save Lake 
Washington v. Frank, C A.Wash.. 641 F 2d 1330. 

N.M.—Bokum Resources Corp. v. New Mexico Water 
Quality Control Comimssion, 603 P.2d 285, 93 
N.M 546. 

64. U.S.—^National Renderers Ass'n v. Environmental 
Protection Agency. CA., 541 F.2d 1281—Coali¬ 
tion for Responsible Regional Development v. 
Coleman, CAW.Va., 555 F2d 398 

Clear eiror of Judgment not shown 

U.S.—CPC Intern., Inc. v. Train, CA.. SIS F.2d 1032, 
app. after remand 540 F.2d 1329, cert. den. 97 
S.Ct. 1646, 430 U.S. 966, 52 L.Ed.2d 357. 

65. D.C—^American Paper Institute v. Train, C.A., 
543 F.2d 328, 177 U.Sj^pp.D.C 181, cert. dism. 
97 S.Ct. 398, 429 U.S. 967, 50 L.Ed.2d 335 

AvailablUty of technology 

U.S.—CPC Intern., Inc. v. Train, C.A., SIS F2d 1032, 
app. after remand 540 P.2d 1329, cert. den. 97 
S.Ct. 1646, 430 U.S. 966, 52 LEd2d 357. 

Evidence sullldent 

U.S.—American Meat Institute v. Environmental Pro¬ 
tection Agency, C.A, 526 F.2d 442—American 
Iron and Steel Institute v. Environmental Protec¬ 
tion Agency. C.A. 526 F.2d 1027. Af!d. 560 F.2d 
589, app. after remand 568 F.2d 284, cert, den 98 
S.Ct 1467, 435 U.S. 914, 55 L.Ed.2d 505. 

§ 113. Enforcement Proceedings 
Library References 
Health and Environment <^25.- 
6(2, 3, 17-20, 23-25), 25.15(2, 
3, 12). 

66. U.S.—US. v. Dixie Carrien, Inc., CALa., 627 
F.2d 736. 


67. No legal obligation to inform public 
D C—Environmental Defense Fund, Inc v Costle, 
CA. 636 F.2d 1229, 205 U.S.AppDC 101, app 
after remand 718 F.2d 1117, 231 U.S.AppD.C 79, 
cert den. 104 S.Ct 2668 

69. U.S.—Middlesex County Sewerage Authority v. 
National Sea Clammers Ass'n. N.J. 101 S.Ct. 
2615, 453 U.S 1. 69 L Ed.2d 435. 

State Water Control Bd. v. Train, C.A.Va., 559 
F2d 921 

U.S. v. CF Industries, Inc., DCMinn., 542 
FSupp 952. 

Court order exceeded authority 

U.S —U.S. V. City of Detroit. C A Mich., 720 F 2d 443. 

70. US—US. V. Burns, D.CPa., 512 FSupp. 916. 

71. State officials not dischargers 

U.S.—City of Las V^, Nevada v Clark County, 
Nevada, C A9(Ncv.). 755 F.2d 697 

72. U S.—Caldwell v. Gurley Refining Co, D.C Ark., 
533 F Supp 252—City of Philadelphia v. Stepan 
Chemical Co. DC Pa, 544 FSupp. 1135. 

D C.—Natural Resources Defense Counal, Inc. v 
Tram, DC, 396 FSupp 1393, affd., 568 F2d 
1369, 186 USApp.D.C 147. 

Act does not impose negligence standard 
US—Hamker v Diamond Shamrock Chemical Co, 
CA5(Tex.). 756 F2d 392 

Civil penalties for past violations 
U S.—Student Public Interest Research Group of New 
Jersey, Inc v. Monsanto Co. D C N J., 600 
FSupp. 1474. 

Suit not barred by enforcement proceeding 
U.S.—Student Public Interest Research Group of New 
Jersey. Inc. v. Fritzsche, Dodge &. Olcott, Inc, 
CA.3(N.J), 759 F2d 1131 

Purpose of citizen’s suits 
U.S.—Com. of Mass v U.S Veterans Admimsiraiion, 
CAMass., 541 F2d 119. 

No implied cause of action 
U.S—Allegheny County Sanitary Authority v. U.S.E 
PA., CA.Pa„ 732 F2d 1167 

Allegheny County Sanitary Authority v USE. 
P.A. (EPA), D.CPa., 557 FSupp. 419. 

No private action independent of statute 
U.S.—Davis V US.. CAVa.. 722 F.2d 1157, cert den. 
104 S.Ct 2152, 466 U.S. 950, 80 L.Ed.2d 537. 

Suit not barred by permit renewal application 
U S.—Student Public Interest Research Group of New 
Jersey, Inc v Fntzsche, Dodge & Olcott, Inc., 
DCN.J. 579 FSupp. 1528, affd 759 F 2d 1131 

Standing requirements 

US.—Sierra Qub v SCM Corp, DC.NY., 580 
F.Supp. 862, affd. 747 F2d 99. 

An administrative enforcement ac¬ 
tion has been held on grounds of strict 
statutory construction, not to preclude 
the institution of a citizen’s suit;^^ 
however, other authority holds that 
only where the agency enforcement 
procedure cannot be characterized as a 
court action, as set forth in the statute, 
may a citizen’s suit be brought.’^ A 
citizen suit to recover civil penalties 
for past unlawful conduct, regardless 
of polluter’s present compliance, is also 
authorized by the statute.^ 

72.5 U.S.—Friends of the Earth v. Consolidated Rail 
Corp., CA.2 (N.Y.X 768 F.2d 57, declinmg to 
follow Student Public Interest Research Group of 
New Jersey, Inc. v. Fritzsche. Dodge St Olcott, 
Inc., 759 F.2d 1131; Love v. New York State 
Department of Environmenta] Cmiservatfon, 529 
FSupp. 832; Sierra Qub v. SCM Corp. 572 
FSopp. 828. 


72.10 U.S.—Student Public Interest Research Group 
of New Jersey, Inc. v. Fntzsche, Dodge St Olcott, 
Inc., CA.3 (Pa.X 759 F.2d 1131. 

Love V. New York State Department of Environ¬ 
mental Conservation, D.C.N Y.. 529 F.Supp. 832— 
Sierra Qub v. SCM Corp., D.CN.Y.. 572 F.Supp. 
828, cross-app. dism. 747 F.2d 99. 

72.15 U.S.—Chesapeake Bay Foundation v. Owaltney 
of Smithfield, Ltd., D.CVa., 611 F.Supp. 1541 
76. U.S.—Pymatunmg Water Shed Citizens for a Hy¬ 
gienic Environment v. Eaton, D.CPa., 506 
F.Supp. 901 affd, C.A., 644 F2d 995, 68 A.LR. 
Fed. 697. 

Action premature 

U S.—Com. of Mass, v U S Veterans Administration, 
CA.MBSS.. 541 F.2d 119. 
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80. U.S.—Conservation Soc. of Southern Veimont, 
Inc. V. Secretary of Transp., CA.Vt., 508 F.2d 
927, vac. on oth. grds. 96 S.a. 19. 423 U.S. 809, 
46 L Ed.2d 29, on remand 531 F2d 637. 

81-82. Opportimity and time to abate 
U S.—Pymatuning Water Shed Gtizens for a Hygienic 
Environment v. Eaton, D.C.Pa.. 506 F.Supp. 901 
affd.. CA., 644 F.2d 995, 68 A.L.R.Fed 697. 

Liability of employees imder Resources Conser¬ 
vation Retmvery Act 

U S.—U.S. V. Johnson & Towers. Inc., C.A.3. 741 F.2d 
661 cert den. 105 S.Ct. 1171, 84 L.Ed2d 321. 

84. State, not harmed, not citizen 

U.S.—National Wildlife Federation v. Ruckelshaus, 
D.CNJ., 99 FR D. 558. 

85. Temporary iqjunction 

U S.—Conservation Council of North Carolina v. Cos- 
tanzo, C.AN.C., 505 F.2d 498. on remand, D.C., 
398 F.Supp. 653, affd. 528 F.2d 250. 

86. U.S.—U.S. V. Reserve Mining Co., CA.Minn., 
543 F2d 1210, on remand 431 FSupp. 1248. 

Civil and criminal 

D C —Amencan Frozen Food Institute v. Train, CA., 
539 F.2d 107, 176 U.S.App.D.C. 105. 

Fault not required to support penalty 
U.S.—U.S. V. Texas Pipe Line Co., C.AOkL, 611 F.2d 
345. 

87. U.S.—U S. V Board of Trustees of Florida Keys 
Commumty College, D.C.Fla., 531 F.Supp. 267. 

Cal —Sute V. City and County of San Francisco, 156 
Cal.Rptr. 542, 94 C.A3d 522. 

Where there is a violation of the Act, 
the court may, in addition to civil pen¬ 
alties order restoration of the affected 
property to its original condition where 
such restoration would confer maxi¬ 
mum environmental benefits, it is 
achievable as a practical matter and it 
bears an equitable relationship to the 
degree and kind of wrong which it is 
intended to remedy.”-* 

88.5. U.S.—U.S. V. Wdsman, D.CFla., 489 FSupp. 
1331—U.S. v. Bradshaw, D.CMd., 541 FSupp. 
880. 

Development and enhancement of alternative 
area 

US —U.S. V. Board of Trustees of Florida Keys Com¬ 
munity College, DCFla., 531 F.Supp. 267. 

89. U.S.—Alyeska Pipeline Service Ca v. U.S., 649 
F.2d 831, 227 ClQ 297, cert. den. 102 S.Ct. SOS, 
454 U.S. 964, 70 L.Ed2d 380—U.S. v. M/V Big 
Sam, CA.La., 681 F.2d 432, rah. den. 693 F.2d 
451, cert. den. 103 S.Ct. 3112, three cases 462 U.S. 
1132, 77 L.Ed.2d 1367. 

U.S. v. Eureka Pipeline Ca. D.CW.Va., 401 
FSupp. 934. 

Absolute liability standard 

U.S.—U.S. V. Tex-Tow, Inc., CA.IIl., 589 F2d 1310. 
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Transportation anthority 

U.S.—U.S. V. Massachusetts Bay Transp Authonty, 
CA.Mass. 614 F 2d 27. 

Strict liability standard 

U.S.—U.S V. aty of New York. D.C N Y. 481 F Supp 

4, affd.. CA., 614 F2d 1292, cert, den 100 SCt. 
2154. 446 U S. 936. 64 L Ed.2d 789 

Qvil not criminal 

U.S.—U.S V. Ward. Okl., 100 S.Ct. 2636. leh den. 101 

5. Ct 37. 

ayll not quasi-criminal 

US.—U.S V. Ward. Okl., 100 S.a. 2636. reh den. 101 
S.Ct. 37. 

Statutory damage remedy 
U.S.—Complaint of Osw^ Barge Corp.. CA.NY., 
673 F2d47 

'*Act of God** exception 

U.S.—Sabine Towmg & Transp. Co., Inc. v. U.S.. 666 
F.2d 561, 229 CtQ 265. 

Gvil in nature 

U.S.—U.S. V. Texas Pipe Une Co.. DC Okl. 528 
F.Supp. 728, affd. CA.. 611 F.2d 345. 

Spill caused by vandalism 

U.S.—Travelers Ins. Co. v. U.S., 0.0.. 2 Cl Ct 758. 
90. U.S.—Apex Oil Co. v. U.S.. CA.Mo.. 530 F2d 
1291, cert, den 97 S.O. 84. 429 U.S. 827, 50 
L.Ed.2d 90. 

Actual expenses recoverable 

U.S.—U.S. V. Beatty. Inc.. D.CKy, 401 FSupp. 1040. 

Penalty not excessive 

U.S.—U.S. V. Texas Pipe Line Co.. CA.Okl., 611 F.2d 
345. 

Factors enumerated 

U.S.—Union Petroleum Corp v. U.S., 651 F.2d 734, 
228 0.0. 54. 

Nonstatntory remedy against third parties at 
fault preserved 

U.S.—Complaint of Beiidey Curtu Bay Ca, D.C.N.Y., 
557 F.Supp. 335. 

93. Evidence 

U.S.—U.S. V. Beatty. Inc.. D.CKy., 401 F.Supp. 1040. 

§ 114. Offenses and Prosecutions 
Library References 
Health and Environment «=»25.- 
7(24). 
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94. U.S.—U.S. V. Frezzo Bros., Inc., CA.Pa., 642 
F.2d 59, on remand 546 FSupp 713, affd. CA., 
703 F.2d 62. cert. den. 104 S.O. 106, 464 U.S. 
829, 78 L.Ed.2d 109. 

Gvil and criminal 

U.S.—U.S V. Ward, Okl., 100 S.Ct 2636, reh. den. 101 
S.O. 37. 

Fundamental fialniess not violated 
U.a—U.a V. Oxford Royal Mushroom Products, Inc., 
D.CFa., 487 F.Sapp. 852. 

97. U.S.—U.S. V. Frezzo Bros., Inc., CA.Pa., 602 
F.2d 1123, cert. den. 100 S.Ct. 1020. 444 U.S 
107A 62 LEd.2d 756. 

99. U.a—U.a V. Frezzo Bros., Inc., CA.Pa.. 602 
F.2d 1123, cert den. 100 S.Ct 1020, 444 U.S. 
107A 62 L.Ed.2d 756. 

1. U.S.—Apex Oil Co. v. U.S.. CJLMa. 530 F.2d 
1291, cert den. 97 S.Ct 84, 429 U.S. 827, SO 
L.Ed.2d90. 

4, U.S.—U.a V. Frezzo Bros., Inc., CA.Pb.. 602 F.2d 
1123, cert den. 100 S.Ct. 1020, 444 U.S. 1074, 62 
LEd.2d 756. 

§ 115. In General 

10. CaL—Oraat Lalna Propertiet, Inc. v. Chy of El 
Segondo. 137 GhLRptr. 154,561 P.2d 244, 19 C3d 
151 


HEALTH AND 


Citizens of Lake Murray Ass'n v San Diego City 
Council, 181 Cal.Rptr 123, 129 C A 3d 436. 

D C —Hubbard v Distnct of Columbia Bd. of Zoning 
Adjustment, App , 366 A 2d 427 
111.—Marblehead Lime Co v. Pollution Control Bd, 
355 N.E.2d 607, 42 Ill.App.3d 116 
Iowa—Woodbury County Soil Conservation Dist. v. 

Onner, 279 N.W.2d 276 
Minn.—Barteil v State, 284 N W.2d 834. 

ND—Eckre v Public Service Commission. 247 
NW2d 656 

R.I.—Davis V. Wood, 427 A 2d 332, app. after remand 
444 A.2d 190 

No enlarged right of aiUoining landowner to 
enjoin nuisance 

Md—Leatherbury v. Gaylord Fuel Corp, 347 A.2d 
826, 276 Md 367. 

Test 

Mo.—Lafayette Park Baptist Church v Board of Ad¬ 
justment of City of St. Louis. App.. 599 S W.2d 61 
Wash —UUock v. City of Bremerton, 565 P 2d 1179, 17 
Wash.App 573. 

Statute valid 

U S.—Delaware Valley Citizens' Council for Clean Air 
V. Com. of Pa, D CPa., 533 F Supp. 869, stay den. 
533 F.Supp 885, affd., CA., 678 F 2d 470. stay 
den 103 S.Ct. 14, 458 U.S 1125, 73 L.Ed.2d 1400. 
cert den. 103 SCt 298, 459 U.S. 969, 74 L.Ed2d 
280. 

Anz—State v. Bums, App, 591 P.2d 563, 121 Anz 
471. 

Cal.—People ex rel Younger v. Local Agency Forma¬ 
tion Commission of San Diego County, 146 Cal. 
Rptr. 400. 81 C A 3d 464. 

Colo.—South of Second Associates v Georgetown, 580 
P 2d 807, 196 Colo 89, app. after remand 609 P 2d 
125, 199 Colo 394 

Ga.—Pope v Qty of Atlanta, 249 S.E2d 16, 242 Ga 
331, cert, den 99 SCt. 1281, 440 US. 936, 59 
L.Ed.2d 494 

Ill.—Village of South Elgin, Kane County v Waste 
Management of Illinois, Inc., 379 N E2d 349, 19 
Ill Dec. 685, 62 Ill.App3d 815 
Ky.—Com. ex reL Dept for Natural Resources and 
Environmental Protection v Stephens, 539 S W.2d 
303. 

Mass.—Sleeper v. Old King’s Highway Regional Histor¬ 
ic Dist. Commission, 417 NE.2d 987, 11 Mass. 
App. 571. 

Mo—^Lafayette Park Baptist Church v. Board of Ad¬ 
justment of City of St. Louis, Arj., 599 S W 2d 61. 

PnrpoK of statute 

US—^Housatonic River v. General Elec Co., D.C. 
Conn., 462 F.Supp. 710. 

Fla—South Florida Regional Planning Council v. State 
Land and Water Adjudicatory Commission, App., 
372 So 2d 159. 

ni.—Tri-County Landfill Co. v. Illinois Pollution Con¬ 
trol Bd., 353 N.E2d 316, 41 Ill App.3d 249. 
Mass.—Woods Hole v. Martha’s Vineyard Commission, 
405 N.E2d 961, 380 Mass. 785. 

Minn.—No Power Line, Inc v. MmnesoU Environmen¬ 
tal Quality Council, 262 N.W.2d 312 
N.Y.—Cohalan v. Carey, 452 N.Y.S 2d 639, 88 A.D.2d 
77, app. dum. 439 N E2d 886, 57 N.Y.2d 672, 454 
N.Y.S.2d 77, and 439 N.E2d 1246, 57 N.Y.2d 602, 
454 N.Y.S.2d 1027. 

Tuxedo Conservation and Taxpayers Ass’n v. 
Town Bd. of Town of Tuxedo, 408 N Y.S.2d 668, 
96 Misc.2d 1. affd. 418 N.Y.S.2d 638, 69 A.D.2d 
320. 

Vl—I n re luster Assoc i ates , 396 A.2d 1382, 136 VL 
577. 

Wash.—ASAROO Inc. v. Air Quality Coalition, 601 
P.2d 501, 92 Wash.2d 685. 

Historical sites and districts 
U.S.—Metropolitan Dade County v. One (1) Broztme 
Cannon, D.CFli., 537 FSupp. 923. 

D.C.—Citizens Committee to Save Historic Rhodes 
Tavern v. District of Columbia Dept of Housing 
and Community Development, App., 432 A.2d 710, 
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cert. den. 102 S Ct. 599, 454 U.S. 1054, 70 LEd 2d 
590 

Md —Faulkner v. Town of Chestertown, 428 A 2d 879. 
290 Md 214. 

Broadview Apartments Co v Commission for 
Historical and Architectural Preservation, 433 A.2d 
1214, 49 Md.App 538 

Mass.—Knowles v. Codex Corp, 426 N.E2d 734. 12 
Mass App 493. 

N.H.—Hanrahan v. City of Portsmouth, 409 A 2d 1336, 
119 N.H 944 

N Y—Society for Ethical Culture in City of New York 
V. Span, 415 NE2d 922, 51 N.Y.2d 449, 434 
N.Y.S 2d 932 

Foxluger v. Gossin. 443 N.Y.S 2d 449. 83 
A.D.2d 791. 

Or.—Multnomah County v. Talbot 641 P.2d 617, 56 
Or.App. 235, affd. 657 P2d 684, 294 Or. 478. 
Tex —Board of Regents v. Walker County Historical 
Commission, Civ.App. 608 S.W.2d 252. 

11. Wash.—Norway Hill Preservation and Protection 
Ass’n King County Council, 552 P.2d 674, 87 
Wa8h.2d 267. 

Wyo.—Town of Tomnglon v Environmental Quahty 
Council, 557 P.2d 1143. 

Standards 

D.C—Citizens Committee to Save Historu Rhodes 
Tavern v. Distnct of Columbia Dept, of Housing 
and Community Development, App., 432 A 2d 710, 
cert den. 102 S.Ct 599, 454 U.S. 1054, 70 L.Ed.2d 
S9a 

Or—Application of Portland General Elec. Ca, 561 
P 2d 154, 277 Or 447. 

12. Cal.—San Francisco Ecology Center v. City and 
County of San Francisca 122 Cal.Rptr. 100, 48 
C.A 3d 584. 

Minn —^Reserve Min. Co. v. Heibat, 256 N.W 2d 808. 
Factors considered not controlled by Impact 
statement rules 

N J.—Toms River Aftiluites v Department of Environ¬ 
mental Protection, 355 A.2d 679, 140 NJ.Super. 
135. 
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13. Minn.—State By Powderiy v. Enckson, 301 

N. W.2d 324 

Wis.—Wisconsin’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission, 256 N.W.2d 149, 79 
Wis 2d 409. 

14. Cal.—Hecton v. People, 130 Cal.Rptr. 230, 58 
C.A.3d 653. 

Ohio—Oty of Columbus v. Ohio Power Siung Commis¬ 
sion, 390 N.E2d 1208, 58 Ohio St2d 435, 12 

O. 0.3d 365. 

Wis.—Wisconsin's Environmental Decade, Inc. v Pub¬ 
lic Service Commission, 256 N.W.2d 149, 79 
Wi8.2d 409. 

15. Cal.—Inyo County v. Gty of Loa Angeles, 139 
Cal.Rptr. 396, 71 CA.3d 185, mobon den. 144 
Cal Rptr. 71. 78 C.A.3d 82. 

Mo.—Lafoyette Park Baptist Church v. Board of Ad¬ 
justment of Gty of St Louis, App., 599 S.W.2d 61. 
Wash.—^UUock v. Gty of Bremerton, 565 P.2d 1179, 17 
Wash.App. 573. 

Improper delegatioo of power 
Fla.—Askew v. CroM Key Waterways, 372 Sa2d 913. 
Not anoonstitiitloiial delegation of power 

III.—Rockford Drop Forge Ca v. Pollution Control 
Bd.. 402 N.E2d 602,37 lll.Dec. 600, 79 I11.2d 271. 
17. U.S.—California Tahoe Regional Planning Agency 
v. Sahara Tahoe Corp., D.CNev., 504 F.Supp. 
753. 

01.—Oahch V. Catholic Bishop of C h i c ag o, 394 N.E2d 
572, 31 nLDea 37a 75 IU.App.3d 538, cert den. 
100 S.Ct. 1277, 445 U.S. 916, 63 LEd.2d 60a 
19. Cola—Colorado Land Use Commissioa v. Board 
of County Com’rs of Larimer County, 604 P.2d 
32, 199 Cdo. 7. 

Mdw—Lcatheibury v. Oayknd Fud Corp., 347 A.2d 
826, 276 Md. 367. 
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N J.—Ocean Acres. Inc. v State, Dept, of Environmen¬ 
tal Protection, 403 A 2d 967. 168 N.J Super S97 
Pa.—Charleston Tp Muniapal Authority, v. Depart¬ 
ment of Environmental Resources, 370 A.2d 758, 
29 PaCmwlth. 127. 

Wis.—Wisconsin’s Environmental Decade, Inc. v Pub¬ 
lic Service Commission. 256 N.W.2d 149, 79 
Wis.2d 409. 

21. U S.—California Tahoe Regional Planning Agency 
V Harrah’s Corp., DCNev., 509 F.Supp 753 

Wash.—State v. Lake Lawrence Public Lands Protec¬ 
tion Ass'n, 601 P 2d 494, 92 Wash.2d 656, app. 
dism 101 S.Ct 46. 449 U S. 802, 66 L Ed 2d 5, 
cert, den 101 S.Ct 98. 449 U S. 830, 66 L Ed.2d 
35. 

22. N.H.—^Town of Sutton v Water Supply and Pol¬ 
lution Control Commission, 355 A.2d 867, 116 
N.H 154. 

Fish and Game Commission 
Cal—^Wildlife Alive v. Chickenng, 132 Cal.Rptr 377, 
553 P.2d 537, 18 C 3d 190 

Knowing polluters 

Wash.—Puget Sound Air Pollution Control Agency v. 
Kaiser Aluminum & Chemical Corp., 607 P 2d 
870, 25 Wash App. 273 

25. Exemption fh>m state action of railroad 
operation under contract with state agency 
Conn —Town of Greenwich v Connecticut Transp. Au¬ 
thority, 348 A.2d 596, 166 Conn 337 

Ordinance void for vagueness 
Colo —South of Second Associates v. Georgetown, 580 
P.2d 807, 196 Colo. 89, app. after remand 609 P.2d 
125, 199 Colo. 394 

27. Cal.—Anes Development Co. v. California Coast¬ 
al ZcHie Conservation Commission, 122 Cal Rptr. 
315, 48 C.A.3d 534 

Conn.—Manchester Environmental Coalition v Stock- 
ton, 441 A.2d 68, 184 Conn. 51. 

Peiibnnanoe of substantial construction; incur¬ 
rence of substantial liabilities 
Cal.—Cooper v. Los Angeles County, 122 Cal.Rptr. 
464, 49 CA.3d 34, app after remand 138 Cal.Rptr. 
229, 69 C.A.3d 529. 

Substantial detriment from invalidation 
Cal.—Cooper v. Los Angeles County, 122 Cal Rptr. 
464, 49 C.A.3d 34, app. after remand 138 Cal.Rptr. 
229, 69 C.A.3d 529. 

Substantial expenditure not shown 
Cal.—Environmental Law Fund, Inc. v. Town of Corte 
Madera, 122 Cal.Rptr 282, 49 C.A 3d 105 
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28. Effect of appeal 

Cal.—Save Our Skyline v. Board of Permit Appeals, 131 
Cal.Rptr. 570, 60 C.A.3d 512. 

29. Classification based on substantial detri¬ 
ment firom invalidation 

Cal.—Cooper v. Los Angeles County, 122 Cal.Rptr. 
464, 49 C A.3d 34, app. after remand 138 Cal Rptr. 
229, 69 C.A.3d 529. 

§ 116. Construction and Operation 

30. U.S.—Ford Motor Creditor Co. v. S. R Barnhart 
a Sons. Inc., CA.Pa., 664 F.2d 377. 

Cal.—Society for California Archaeology v. Butte Coun¬ 
ty, 135 CaLRptr. 679, 65 C.A 3d 832. 

Ky.—Com. ex rd. Dept for Natural Resources and 
Environmental Protection v. Stephens, 539 S.W.2d 
303. 

Me.—Matter of Intern. Paper Co. v. Androscoggin Mill 
ExpansK^ 363 A 2d 235. 

Mass^-Gumley v. Board of Selectmen of Nantucket, 
358 N.R2d 1011. 

Minn.—Pine County v. State, Dept, of Natural Re¬ 
sources. 280 N.W.2d 625. 

N.Y.—Town of Henrietta v. Department of Environ¬ 
mental Conservation of New Yorlc, 430 N.Y.S.2d 
44a 76 A.D.2d 215. 


Lemp V. Town Bd. of Town of Islip, 394 N.Y. 
S.2d 517, 90 Misc.2d 360. 

Wyo.—People v Platte Pipe Line Co., 649 P.2d 208. 
Construed to effectuate all provisions 
Cal.—REA Enterprises v. California Coastal Zone 
Commission, 125 Cal Rptr 201, 52 C A 3d 596. 
Statutory classification of intent 
N.J.—Borough of Demarest v State. Dept of Environ¬ 
mental Protection, 372 A.2d 656, 148 N.J.Super. 
322. 

No addition to statutory requirements 
Ky.—Department for Natural Resources and Environ¬ 
mental Protection v. Steams Coal & Lumber Co., 
563 SW.2d471 
Statute construed 

U.S.—Central Oklahoma Preservation Alliance, Inc. v 
Oklahoma City Urtmn Renewal Authority. D.C 
Okl, 471 FSupp. 68. 

Conn—Pac v Inland Wetlands and Water Courses 
Commission For Town of Trumbull, Super., 400 
A.2d 1028, 35 Conn.Sup. 145. 

Fla.—State v Hamilton, 388 So.2d 561. 

Mich.—Poletown Neighborhood Council v. Qty of De¬ 
troit, 304 N W.2d 455, 410 Mich. 616. 

Minn.—Wenncr v. Gulf Oil Corp., 264 N.W.2d 374. 
Mo.—Lafayette Park Baptist Church v. Board of Ad¬ 
justment of City of St Louis, App., 599 S.W.2d 61. 
N Y —Biggica v State by Dept, of Environmental Con¬ 
servation. 416 N.Y.S.2d 7a 70 A.D.2d 591. 

Rickett V. Hackbarth, 414 N.Y.S2d 988, 98 
Misc.2d 79a affd in part, mod in part on oth. 
grds. 418 N.Y.S 2d 827, 69 A D.2d 222. 

Wash.—Short v. Clallam County. 593 P.2d 821, 22 
WBsh.App. 825 

31. U.S —Cobble Hill Ass’n v. Adams, D C.N. Y.. 470 
FSupp. 1077. 

Greater wei^t than needs of economic growth 
Cal —San Francisco Ecology Center v. Qty and County 
of San Francisco, 122 Cal.Rptr. 100, 48 C.A 3d 
584. 

Joint resolution as manifestation of legislative 
construction 

Mont.—State ex rel. Montana Wilderness Ass'n v. 
Board of Natural Resources and Conservation of 
State of Mont., 648 P.2d 734. 

32. Cal.—San Francisco Ecology Center v. City and 
County of San Francisco, 122 Cal.Rptr. 100, 48 
C.A.3d 584 

Wis.—Wisconsin’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission, 256 N.W,2d 149, 79 
Wi8.2d 409. 

Not proscriptive in nature 
Wis.—Robinson v. Kunach, 251 N.W.2d 449, 76 Wis.2d 
436 

Balancing of Interests 

Fla.—Graham v Estuary Properties, Inc., 399 So.2d 
1374, cert. den. 102 S.Ct. 640, 454 U.S. 1083, 70 
LEd.2d 618. 

33. Diminished value of federal precedents 

Cal.—San Francisco Ecology Center v. City and County 

of San Francisco, 122 Cal Rptr. 100, 48 CA.3d 
584. 

34. Cal.—Qty of Coronado v. California Coastal Zone 
Conservation Commission, 138 CaLRptr 241, 69 
C.A.3d 570. 

35. Cal.—Qty of Santa Ana v Qty of Garden Grove, 
160 Cal.Rptr. 907, 100 CA.3d 521. 

37. Wash.—Sisley v. San Juan County, 569 P 2d 712, 
89 Wash.2d 78. 

38. Ongoing projects not fhlly ftinded before 
effective date 

CaL—People By and Through Dept, of Public Wories v. 
Bosio, 121 CaLRptr. 375, 47 C.A.3d 495. 

39. Cal.—Residents Ad Hoc Stadium Committee v. 
Board of Trustees of California State University 
and CoUeges, 152 CalJLptr. 585, 89 CA.3d 274. 

Mass.—Chaibonnier v. Amico, 324 N.R2d 895, 367 
Mass. 146—Kforlow v. Qty of New Bedford, 340 
N.R2d 494, 369 Mass. 501. 


What constitutes commencement of project 
Mass.—Springfield Y Trust v. Executive Director of 
Massachusetts Housing Finance Agency, 341 
N R2d 893, 369 Mass. 709. 


40. Cal.—Bresnahan v. Qty of Paaadeno, 121 Cal. 
Rptr. 750, 48 C.A.3d 297. 

N.Y.—Barton v. Halsey, 412 N.Y.S.2d 659. 67 A.D.2d 
726. 
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41. ai.—Wildlife Alive v. Chickering, 132 Cal.Rptr. 
377, 553 P.2d 537, 18 C3d 190. 

Conn.—Belford v Qty of New Haven, 364 A.2d 194, 
170 Conn. 46 

Ind.—Indiana State Highway Commission v. Ziliak, 
App., 428 N.E.2d 275, reh. den. 431 N.R2d 842. 

N Y.—H O.M E.S. v. New York State Uiban Develop¬ 
ment Corp, 418 N.Y.S.2d 827, 69 A.D.2d 222. 

'Project*' defined 

CaL—Simi Val Recreation and Park Dist v. Local 
Agency Formation Commission of Ventura County, 
124 Cal Rptr. 635, 51 CA.3d 648. 

Existence of project considered before investl- 


Cal.—Simi Val. Recreation and Park DisL v. Local 
Agency Formation Commission of Ventura County, 
124 Cal.Rptr. 635, 51 C.A.3d 648. 

Fare increase 

Cal.—Shawn v. Golden Gate Bridge, 131 Cal.Rptr. 867, 
60 C.A 3d 699. 

Project not within statute 

CaL—Prentiss v. Board of Ed. of South Pasadena Uni¬ 
fied School Dist. 169 CBl.Rptr. 5. Ill CA.3d 847. 

42. Conn.—Connecticut Light and Power Co. v. 
Huschke, 409 A.2d 153, 35 Conn.Sup. 303. 

Del.—^Atlantis I Condominium Ass'n v. Bryson, 403 
A.2d 711. 

N.J.—Ocean Acres, Inc. v. State, Dept, of Environmen¬ 
tal Protection, 403 A.2d 967, 168 NJ.Super. 597. 

N Y.—H.O.M.E.S. v. New York State Urban Develop¬ 
ment Corp., 418 N.Y.S.2d 827, 69 A.D.2d 222. 

Approval of subdivision map 

CaL—Carmel Valley View, Ltd. v, Board of Sup'n in 
and for Monterey County, 130 Cal.Rptr. 2^, 58 
CA.3d 817. 
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43. Cal.—Natural Resources Defense Council, Inc. v. 
Areata Nat. Corp., 131 Cal.Rptr. 172, 59 C.A.3d 
959 

No exemption from permit requirement 
HL— R. E. Joos Excavating Co. v. Environmental Pro¬ 
tection Agency, 374 N.R2d 486, 15 Ill Dec. 878, 58 
nLApp.3d 309 

Statute invalid 

Md.—Faulkner v. Town of Chestertown, 428 A.2d 879, 
290 Md. 214. 

44. NY.—Wolk V. Reisem, 413 N.Y.S.2d 6a 67 
A.D.2d 819. 

46. Failure to act on plan submitted as approv¬ 
al 

CaL—^Natural Resources Defense Council, Inc. v. Area¬ 
ta Nat. Corp. 131 Cal.Rptr. 172, 59 CA.3d 959 

49. Mich.—Kimberly Hills Neighborhood Ass’n v. 
Dion, 320 N.W.2d 668, 114 MicKApp. 495. 

Wash.—Swift V. Island County, 552 P.2d 175, 87 
Wash.2d 348. 

§ 118 . -Discretionary or Minis¬ 

terial Projects 

50. Cal.—San Diego Trust ft Sav. Bank v. Friends of 
Gill, 174 Cal.Rptr. 784, 121 CA.3d 203. 

51. Cal.—Simi Val. Recreation and Park Dist v. Lo¬ 
cal Agency Formation Commission of Ventura 
County. 124 Cal.Rptr. 635, 51 CA.3d 648. 

Ill.—Cook County v. John Sexton Contractori Ca, 389 
N.E2d 553, 27 IlLDec. 489, 75 IU.2d 494, app. 
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‘Grandftither clause” 


Reversal of void order 

Mont —Montana Wilderness Ass'n v. Board of Health 
and Environmental Sciences, SS9 P.2d 1157, 171 
Mont 477 

Inquiry as functional equivalent of statement 

Wis.—Holtz & Krause, Inc v State Dept of Natural 
Resources. 270 N.W.2d 409, 85 Wis.2d 198 

Statement required 

Hawaii—Molokai Homesteaders Co-op Ass’n v. Cobb, 
628 P2d IIH 63 Haw 453 

N.Y.—Tri-County Taxpayers Ass'n. Inc. v Town Bd. of 
Town of Queensbury, 437 N.Y S 2d 981, 79 A.D 2d 
337, mod on oth. grds 432 N.E.2d 592, 55 N.Y.2d 
41. 447 NY.S2d 699 

Wash —Downtown Traffic Planning Committee v. Roy¬ 
er. 612 P.2d 430, 26 Wash App 156 

New or amended statement 

Wash —Bame v Kitsap County Boundary Review Bd, 
643 P.2d 433. 97 Wash.2d 232 

New construction or operations 

N Y.—^Town of North Hempstead v New York State 
Dept, of Environmental Conservation, 445 N.Y 
S2d 877, 111 Miac.2d 954. 
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59. Preparation during planning process 

Cal.—Qty of Coronado v. California Coastal Zone Con¬ 
servation Commission, 138 CalRptr. 241, 69 
C A.3d 570 

60. Cal.—^Inyo County v. City of Los Angeles, 139 
Cal.Rptr. 396, 71 CA.3d 185, motion den. 144 
Cal Rptr. 71, 78 C.A.3d 82 

61. Cal.—Natural Resources Defense Council, Inc. v 
Areata Nat. Corp, 131 Cal.Rptr. 172, 59 C.A.3d 
959. 


Cal.—Bresnahan v City of Pasadena. 121 Cal.Rptr 
750, 48 C A 3d 297 

No exemption 

Cal.—Edna Valley Ass’n v San Luis Obispo County 
and Cities Area Planning Coordinating Council, 
136 CaLRptr 665, 67 C A 3d 444 

65. N C —Matter of Environmental Management 
Commission Final Order Granting a Cemneate of 
Authority to Orange Water and Sewer Authonty 
Pursuant to G.S. 162a-7, 280 S E.2d 520, 53 N C 
App. 135. 

71. Cal —City of Coronado v. California Coastal Zone 
Conservation Commission, 138 CalRptr 241, 69 
C.A.3d 570 

NY.—Bliek v Town of Webster, 429 N.YS.2d 811, 
104 Misc 2d 852 

72. Cal.—Soaety for California Archaeology v Butte 
County, 135 Cal.Rptr 678, 65 C.A.3d 832 

N Y.—Town of Henrietta v Department of Environ¬ 
mental Conservation of New York, 430 N.Y S 2d 
440, 76 AD.2d 215 

Wash —Mentor v. Kitsap County, 588 P 2d 1226, 22 
Wash App. 285. 

Notice 

Cal.—Tsun Hai Lee v. Lost Hills Water Dist, 144 
CalRptr 510, 78 CA.3d 630 

Function 

N.Y.—Webster Associates v Town of Webster, 447 
NY.S2d401. 112Mi8c.2d 396. 

73. Cal.—City of Coronado v Califomui Coastal Zone 
Conservation Commission. 138 CalRptr 241, 69 
C A.3d 570 

N Y —^Town of Henrietta v Department of Environ¬ 
mental Conservation of New York, 430 N.Y.S.2d 
440. 76 A.D.2d 215 


after remand 408 N.E2d 236, 41 111 Dec. 814, 86 
IU.App.3d 673. 

52. Issuance of grading permit 

ai—Day V. aty of Glendale. 124 CalRptr 569, 51 

C. A.3d 817 

53. What constitutes discretionary act 

CaL—Natural Resources Defense Council, Inc. v Area¬ 
ta Nat Corp., 131 CalRptr 172, 59 CA.3d 959. 

55. Cal.—Day v. Oty of Glendale, 124 Cal.Rptr 569, 
51 CA.3d 817. 

Compound or hybrid project 

Cal.—Natural Resources Defense Council, Inc v Area¬ 
ta Nat. Corp., 131 CaI.Rptr. 172, 59 C.A.3d 959. 

56. Cal.—Natural Resources Defense Council, Inc. v 
Areata Nat. Corp.. 131 CalRptr. 172, 59 C.A.3d 
959. 

§ 119. Requirement of Environmen¬ 
tal Impact Statement or 
Report 

58. U.S.—Farmland Preservation Ass’n v Adams, 

D. C.lowa, 491 F.Supp. 601, affinned Farmland 
Preservation Ass'n v. Gold Schmidt, 611 F.2d 233 

Cal.—City of Coronado v. California Coastal Zone Con¬ 
servation Commission, 138 Cal.Rptr 241, 69 
CA3d 570—Brentwood Ass'n for No Dnlling, 
Inc. v Qty of Los Angeles, App., 184 Cal.Rptr. 
664, 134 CA.3d 491. 

D.C.—State of Alaska v. Andrus, CA.. 580 F.2d 465, 
188 U.S.App.D.C 202, vac. in part on oth. grdi. 99 
S.Ct. 303, 439 U.S. 922, 58 L.Ed.2d 315. 

Fla.—Department of &ivironmental Regulation v. Leon 
County. App., 344 Sa2d 297. 

Hawaii—^Pearl Ridge Estates Community Ass'n v. Lear 
Siegler, Inc., 648 P.2d 702, 65 Haw. 133. 

Mass.—^Board of Appeals of Maynard v. Housing Ap¬ 
peals Committee in Dept of Community Affairs, 
345 N.R2d 382. 370 Man. 64. 

Minn.—Conn Creek Watershed Dist. v. State Environ¬ 
mental Quality Bd., 315 N.W.2d 604. 

Mont.—KadiUak v. Anaconda Co., 602 P.2d 147, 184 
Mont 127, app. after remand 643 P.2d 1178, 198 
Mont. 70. 

N.Y.—Tri-County Taxpayers An’n, Inc. v. Town Bd. of 
Town of Queensbury. 432 N.E2d 592, 55 N.Y.2d 
41, 447 N.Y.S.2d 699. 

Town of Henrietta v. Department of Environ¬ 
mental Conservation of New York, 430 N.Y.S.2d 
440, 76 A.D.2d 215. 

Ecology Action v. Van Cort, 417 N.Y.S.2d 165, 
99 Mlsc.2d 664. 

Or^Weit Side Sanitary Dist v. Health Division of 
Dept. oTHmiian Resoutoes, 614 P.2d 1151. 289 Or. 
417. 

Wash.—^ASARCO Inc. v. Air Quality Coalition, 601 
P.2d 501, 92 Wash.2d 685. 

Gardner v. Pioce County Bd. of Com’ts, 617 
P.2d 743, 27 Wash.App. 241. 

Statement not required 

U.S.—Mountainbrook Homeowners Ass’o, Inc. v. Ad¬ 
ams. D.CN.C.. 492 RSupp. 521. 

CaL-^icobson v. Los Angeles County. 137 CalRptr. 
909, 69 CA.3d 374—People, By and Through 
Dept ofTcansp. v. SulUvan. 144 CalRptr. 100^ 78 
CA.3d 120. 

Minn.—No Power Line, Inc. v. Minnesota Environmen¬ 
tal Quality CouncU, 262 N.W.2d 312. 

N.Y.—New York State Urban Devdopment Corp v. 
Vandeilex Merchandise Ga, Inc., 413 N.Y.S.2d 
982, 98 Miac.2d 264. 

N.C.—State v. Williams and Heasee, 281 S.E2d 721, S3 
N.CApp. 674. 

Pa.—Com., Dept of Environmental Resources v. Bier- 
man, 334 A.2d 48, 23 Pa.Cmwlth. 646. 

Wash.—Hayden v. Qty of Port Townsend, 613 P.2d 
1164, 93 Waah.2d 87a 

Wh.—Wiiooniin*8 Eavironmatal Decade, Inc. v. Pub¬ 
lic Service Gommiiiion of Wisconsin, App., 313 
N.W.2d 863, 103 Wis.2d 437. 


6Z Cal—^Natural Resources Defense Council, Inc. v. 
Areata Nat Corp., 131 Cal.Rptr. 172, 59 C.A.3d 
959. 

N.C.—Matter of Environmental Management Commis¬ 
sion Final Order Granting a Certificate of Authon¬ 
ty to Range Water and Sewer Authority Pursuant 
to G.S 162A-7, 280 S.E2d 520, S3 N.C App. 135 

Wis.—Wisconsin’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission, 256 N.W.2d 149, 79 
Wis.2d 409 

Compliance not excused on theory administra¬ 
tive approval ftinctional equivalent 

Cal.—^Natural Resources Defense Council, Inc. v. Area¬ 
ta Nat Corp., 131 CalRptr. 172, 59 C.A.3d 959. 

63. Wash —Polygmi Coip- v. City of Seattle, 578 P.2d 
1309, 90 Wash.2d 59. 

64. U.S.—Southeast Alaska Conservation Council, 
Inc. V Watson, CA.Alaska, 697 F.2d 1305 

Cal.—Society for California Archaeology v. Butte Coun¬ 
ty. 135 Cal.Rptr. 678, 65 C.A.3d 832. ' 

D.C—Westinghouse Elec. Corp. v. U.S Nuclear Regu¬ 
latory Commission, CA., 598 F.2d 759. 

Fla.—Context Devdopment Co. v. Dade County, App.. 
374 Sa2d 1143. 

Md.—Mayor and City County of Baltimore v. State, 
378 A.2d 1326, 281 Md. 217. 

Mass.—Bailey v. Board of Appeals of Holden, 345 
N.E2d 367, 370 Mass. 93. 

Mont.—KadiUak v. Anaconda Co., 602 P.2d 147, 184 
Mont 127, app. after remand 643 P.2d 1178, 198 
Mont 70 

N.Y.—Tii-County Taxpayers Ass'n, Inc. v. Town Bd. of 
Town of Queensbury, 437 N.Y.S.2d 981, 79 A.D 2d 
337, mod. of oth. grds. 432 N.E2d 592, 55 N.Y.2d 
41. 447 N.Y.S.2d 699. 

Villani v. Berle, 398 N.YE2d 796, 91 Misc.2d 
603. 

Wadi.—D.EB.T., Ltd. v. Board of Clallam County 
Com'ti, 600 F.2d 628, 24 WasLApp. 136-nlBb- 
lindce V. Snohmnish County, 626 P.2d 543, 28 
Wadi.App. 848. 

Wi8.-Robinion v. Kunach, 231 N.W.2d 449,76 Wis.2d 
436. 
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76. Cal —San Francisco Ecology Center v. Qty and 
County of San Francisco, 122 Cal.Rptr. 100, 48 
Cj^.3d 584—Qty of Dd Mar V. Qty of San 
Diego. 183 CalRptr. 898, 133 C.A.3d 401. 

N.Y.—Town of Henrietta v. Department of Environ¬ 
mental Conservation of New York, 430 N.Y.S.2d 
440,76 A.D2d21S. 

77. Cal.—Qty of Cannd-By-The-Sea v. Monterey 
County Bd of Supervisors, 139 Cal.Rptr. 214, 71 
C.A.3d 84. 

Minn —People for Environmental Enlightenment &. Re¬ 
sponsibility (PEER), Inc. v. Mmnesota Environ¬ 
mental Quality Council, 266 N.W.2d 838. 

Following concluaioiia of report not mandatory 

Cal—Bresnahan v. City of Pasadena, 121 Cal.Rptr. 
75a 48 CA.3d 297. 

Delegation by decision making body unantho- 
rized 

Cal.—Kleist v Oty of Glendale, 128 CalRptr. 781, 36 
C.A.3d 770. 

§ 120. —* M^jor Actions 

79. U.S.—People, By and Through California Dept of 
Transp. v. Qty of South Lake Tahoe, D CCal., 
466 RSupp. 527. 

Wash.—Ullock v. Qty of Bremerton, 565 P.2d 1179, 17 
WasbApp. 573. 

Leaf collection and disponl procednre as 
tion” 

N.Y.—Norgate st Roslyn Ass’n, Inc. v. Incorporated 
VUlage of East HiUs, 480 N.Y.S.2d 898, 104 
A.D.2d 974. 

Proposed state action 

Md.—Pitman v. Washington Suburban Sanitary Com- 
miisiaii, 368 A.2d 473, 279 Md. 313. 

Proziiiiity to nu^or fbderal action not sufficient 

U.S.-Cobble HiU Ass’n v. Adams, D.CN.Y., 470 
RSupp. 1077. 

81. Wash.—Sisley v. Ssn Juan County, 569 P.2d 712, 
89 Wa8h.2d'78. 
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83. Wash.—Downtown TrafTic Planning Committee v 
Royer, 612 P.2d 430, 26 Wash App. 156 
85. U.S.—Central Oklahoma Preservation Alliance, 
Inc. V. Oklahoma City Urban Renewal Authonty, 
D.C Okl., 471 F.Supp. 68 

Wash.—Sisley v San Juan County. 569 P 2d 712, 89 
Wash.2d 78 

87. Wash—^ASARCO Inc v Air Quality Coalition, 
601 P.2d 501, 92 Wash.2d 685 

88. Wash.—ASARCO Inc v. Air Quality Coalition, 
601 P.2d SOI, 92 Wash 2d 685 

93. N.Y.—Kravetz v Plenge, 424 NY.S2d 312, 102 
Misc2d 622 

§ 121. -Significant Effect on 

Environment 
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96. U.S—Save Lake Washington v Frank, C.A. 
Wash., 641 F.2d 1330. 

Cal.—Anes Development Co v. California Coastal 
Zone Conservation Commission, 122 Cal.Rptr. 315, 
48 C.A.3d 534. 

D.C—^Natural Resources Defense Counal, Inc v. Ad¬ 
ministrator, Energy Research and Development 
Administration, DC.. 451 F.Supp 1245 
Mass.—Shriners’ Hospital for Cnppled Children v. Bos¬ 
ton Redevelopment Authonty, 353 N E.2d 778, 4 
Mass.App. SSI 

N.Y.—H.O.M.E.S. V New York State Urban Develop¬ 
ment Corp., 418 N.Y.S.2d 827, 69 AD.2d 222— 
Schenectady Chemicals, Inc v Flacke, 446 NY. 
S.2d 418, 83 A D.2d 460 

N.C —Matter of Environmental Management Commis¬ 
sion Final Order Granting a Certificate of Authori¬ 
ty to Orange Water and Sewer Authonty Pursuant 
toG.S 162A-7, 280 S E.2d 520, S3 N.CApp 135 
Wash.—Swift V Island County, 552 P2d 175, 87 
Wash.2d 348. 

97. U.S.—Save Lake Washington Frank, C.A.Wash., 
641 F.2d 1330. 

Stephens v. Adams, D.C.Wis, 469 F.Supp. 1222 
Cal.—Snyder v. Gty of South Pasadena, 126 Cal.Rptr. 
320. 53 CA3d 1051 

Hawaii—McQlone v Inaba. 636 F.2d 158, 64 Haw. 27 
Mich.—Michigan United Conservations Clubs v. Antho¬ 
ny. 280 N W 2d 883, 90 Mich App. 99. 

Mont.—Kadillak v. Anaconda Co., 602 P.2d 147, 184 
Mont. 127, app. after remand 643 P.2d 1178, 198 
Mont. 70. 

N.Y.—Rickett v Hackbarth, 414 NY.S2d 988, 98 
Misc.2d 790, affd in part, mod. in part on oth. 
gids. 418 N.Y.S.2d 827, 69 A.D.2d 222 
N.C—Lewis v. White, 216 S.E.2d 134, 287 N C. 625. 
Wash.—Carpenter v. Island County, 545 P 2d 1218, 14 
Wash.App. 843, affd. 577 P.2d 575, 89 Wash.2d 
881. 

Wis.—^Wisconsin's Environmental Decade, Inc. v. Pub¬ 
lic Service Commission of Wisconsin, 287 N.W.2d 
737, 93 Wis.2d 650. 

Adverse effect on particular Individuals 
Cal.—Topanga Beach Renten Ass'n v. Department of 
General Services. 129 Cal.Rptr. 739, 58 CA3d 
188 

No significant effect on environnient shown 
N.Y.—^New York Moratorium on Prison Const, v. State 
Dept, of Comctional Services, 398 N.Y S.2d 525, 
91 Misc.2d 674. 

98. Cal.—Cooper v. Los Angdes County, 138 Cal. 
Rptr. 229, 69 C.A.3d 529 

Conn.—Manchester Environmental Coalition v. Stock- 
ton. 441 A.2d 68, 184 Conn. 51. 

99. Mich.—Michigan United Conservations Qubs v 
Anthony, 280 N.W.2d 883. 90 Mich.App. 99. 

Wash.—Norway Hill Preservation and Protection Ass'n 
v. King County Council, 552 P.2d 67A 87 Wa8h.2d 
267. 

Stricter standard than federal 
Fla.—Florida Elec. Power Coordinating Group, Inc. v 
Askew, App.. 366 So.2d 1186. 


I, U.S.-Cobble Hill Ass’n v. Adams. D.CN.Y., 470 

RSupp. 1077. 

Annexation of territory to sewer district 
Wash.—Carpenter v Island County. 577 P.2d 575, 89 
WBsh.2d 881. 

Segmentation 

Wis.—^Wisconsin's Environmental Decade, Inc, v. State 
Dept, of Natural Resources, App., 288 N.W.2d 
168, 94 Wis 2d 263 

4. Cal —Cooper v. Los Angeles County, 138 Cal.Rptr 
229, 69 C.A.3d 529. 

Wis.—^Wisconsin’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission, 256 N.W.2d 149, 79 
Wis 2d 409 

Secondary effects 

Wis —Wisconsui’s Environmental Decade, Inc v. State 
Dept of Natural Resources, App. 288 N.W.2d 
168, 94 Wis 2d 263 
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II. U.S.—Cobble Hill Ass'n v. Adams, D.C.N.Y.. 470 
F.Supp. 1077. 

N.Y.—Onondaga Landfill Systems, Inc. v. Flacke. 440 
N.Y.S.2d 788, 81 AD 2d 1022. 

Discretion not abused 

Wash—Richland Homeowner’s Preservation Ass'n v. 
Young. 568 P 2d 818, 18 Wash.App. 405. 

Guidelines. Under some statutes 
the administrative body which is autho¬ 
rized to promulgate guidelines may ex¬ 
empt from the requirements of the 
statute those classes of projects which 
it determines do not have a significant 
effect on the environment.”* 
lU. Improvement and maintenance of exist¬ 
ing roads 

Cal.—Erven v. Riverside County Bd. of Sup'rs, 126 
Cal.Rptr 285, S3 CA.3d 1004. 

Minor alterations In condition of land 
Cal.—Myers v. Board of Sup’rs of Santa Clara County, 
129 Cal.Rptr. 902, 58 C.A.3d 413. 

Guideline exemptions construed 
Cal.—Myers v Board of Sup'rs of Santa Qara County, 
129 Cal.Rptr. 902, 58 C.A.3d 413. 

Negative declaration required 
Cal.—Perley v. Calaveras County, 187 Cal.Rptr. 53, 137 
C.A 3d 424. 

§ 122. Preparation and Contents of 
Report 

Library References 
Health and Environment «»25.- 
10 ( 6 . 1 - 6 . 6 ). 

12. Cal.—Inyo County v. City of Los Angeles, 139 
aiRptr. 396, 71 CA3d 185, morion den. 144 
Cal.Rptr 71. 78 C.A.3d 82. 

NY.—Harlem Valley United Coahtion, Inc. v. Hall. 
436 N.Y.S.2d 764, 80 A.D.2d 851, affd. 430 N.E2d 
909, 54 N.Y.2d 977, 446 N.Y.S.2d 33. 

Wash-Cook v. Gallam County. 618 P2d 1030, 27 
Waah.App. 410. 

17. Cal.—^Environmental Law Fund, Inc. v. Town of 
Corte Madera, 122 Cal Rptr. 282, 49 C.A.3d 105. 
Wash.—Lniock v. Gty of Bremerton, 565 P.2d 1179,17 
Wa8h.App. 573 

Wis.—Wisconain's Environmental Decade, Inc. v. Pub¬ 
lic Service Commisaion, 256 N.W.2d 149, 79 
Wis.2d 409. 

Reasonable compliance 

U.S.—Wisconsin Heritages, Inc. v. Harris, D.C.Wis., 
490 RSupp 1334. 

CaL—San Francisco Ecdogy Center v. Gty and County 
of San Francisco, 122 Cal.Rptr. 100, 48 CA.3d 
584. 

N.C—Orange County v. North Carolina Dept, of 
Transp., 265 S.E2d 890, 46 N.CApp. 350. 
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Reports adequa t e 

U.S.—Aertien v. Landrieu, CAMass., 637 R2d 11 

Environmental Defense Fund, Inc. v. Stamm, 
D.CCal.. 430 F.Supp. 664. 

Cal.—Gty of Rancho Palos Verdes v. Gty Council of 
RoUing hills, 129 Cal.Rptr. 173, 59 CA3d 869. 

Wash.—Barrie v. Kitsap County, 613 P.2d 1148, 93 
Wash.2d 843—Barrie v. Kitsap County Boundary 
Review Bd., 643 P.2d 433. 97 Wash.2d 232. 

Evaluation in light of changed drGnmstaiioes 

U.S.—Monarch Chemical Works, Inc. v. Exon, D.C 
Neb., 452 RSupp. 493. affd. CA. 604 F.2d 1083. 

18. U.S.—Conservation Law Foundation of New Eng¬ 
land, Inc. v. Andrus, CAMass., 623 F.2d 712 

Cal —Society for California Archaeology v. Butte Coun¬ 
ty. 135 Cal.Rptr 678, 65 CA.3d 832—Environ¬ 
mental Planning and Information Council of Weatr 
em El Dorado County, Inc. v. El Dorado County, 
182 Cal.Rptr. 317, 131 C A3d 350. 

Hawaii—^Life of the Land v. Ariyoshi, 577 P.2d 1116, 
59 Haw. 156. 

Ill.—Iowa RCO Ass'n v. Illinois Commerce Commis¬ 
sion, 409 N.R2d 77, 42 Ill.Dec. 582, 86 ni.App.3d 
1116. 

N.Y.—Town of Candor v. Flacke, 440 N.Y.S.2d 769, 82 
A.D.2d 951. 

Rome-Floyd Residentt Ass'n, Inc. v. Flacke, 450 
N.Y.S.2d 286, 113 Misc.2d 99a 

N.C.—Matter of Environmental Management Commis¬ 
sion Rmal Order Granting a Certificate of Authori¬ 
ty to Orange Water and Sewer Authority Pursuant 
to O.S. 162A-7. 280 S.E.2d 520, 53 N.CApp. 135. 

Pa.-Payne v. Kassab. 361 A.2d 263, 468 Pa. 226. 

Wyo.—Laramie River Conservation Council v. Industri¬ 
al Siring Council. 588 P.2d 1241. 

Report inadequate 

(2) Other instances. 

Cal.—Ssntlago County Water Dist v. Orange County, 
173 Cal.Rptr. 602, 118 CA.3d 818—Environmen¬ 
tal Planning and Information Council of Western 
El Dorado County. Inc. v. El Dorado County, 182 
Cal.Rptr. 317, 131 CA3d 350. 

N.Y.—Bhek v. Town of Webster, 429 N.Y.S.2d 811, 
^104 Muc.2d 852. 

Teat 

Wash.—Ullock v. Gty of Bremerton, 565 P.2d 1179,17 
Wash.App. 573. 

Consideration of aitematives 

Cal.—Foundation for San Francisco’s Aichitectuial 
Hentage v. Gty and County of San Frandaco, 165 
Cal.Rptr. 401, 106 C.A.3d 893—Gty of Del Mar v. 
Gty of San Diego, 183 Cnl.Rptr. 898, 133 CA3d 
401. 

Conn.—Manchester Environmental Coalition v. Stock- 
ton. 441 A 2d 68. 184 Conn. 51. 

Mont.—State ex rel. Montana Wilderness Ass’n v. 
Board of Natural Resources and Conservation of 
State of Mont.. 648 P.2d 734. 

N.Y.—Concerned Grizens Against Crossgates v. 
Flacke, 453 N.Y S.2d 939, 89 A.D.2d 759. affd. 447 
N.E2d 80. 58 NY.2d 919, 460 N.Y.S.2d 531. 

Wash.—Bame v. Khaap County. 613 P.2d 1148, 93 
Wasb.2d 843. 

Toandos Peninsula Ass'n v. Jefferson County, 
648 P.2d 448, 32 Wash App. 473. 

Wis.—Wisconsin’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission, 255 N.W.2d 917, 79 
Wis.2d 161, 

Adequacy governed by rule of reason 

Wash.—Mentor v. Kitsap County. 588 P.2d 1226, 22 
WashApp. 285. 

Adequacy question of law 

Wash.—Cathcart-Maltby-Gearview Community Coun¬ 
cil V. Snohomish County, 634 P.2d 853, 96 
Wash.2d 201. 
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19. CaL—Padfio Water Conditioning Ass’n v. Gty 
Council of Gty of Riverside, 140 Cal.Rptr. 812. 73 
C.A.3d 546. 
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Report adequate 

Cal.—Lake County Energy Counal v. Lake County. 

139 Cal.Rptr. 176, 70 C A 3d 8S1. 

Wis.—Wiiconain’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission of Wisconsin, App., 298 
N.W.2d 20S, 98 Wis.2d 682. 

20. Cal.—City of Rancho Palos Verdes v. City Coun- 
cd of Rolling HUls, 129 Cal.Rptr 173, S9 C.A.3d 
869. 

Wis.—^Wisconsin's Environmental Decade, Inc. v Pub¬ 
lic Service Commission, 2SS N.W.2d 917, 79 
Wis.2d 161. 

21. Cal.—Big Rock Mesas Property Owner’s Ass'n v 
Board of Sup’n of County of Los Angeles. 139 
Cal.Rptr. 445, 73 CA.3d 218. 

23. Remote consequences unnecessary 

U.S.—Burbank Anti-Noise Group v. Qold-Schmidt. 

CA.Ca].. 623 F.2d 115, cert. den. 101 S.Ct 1481, 
450 U.S. 965, 67 L.Ed.2d 614 
Wash.—Mentor v. Kitsap County, 588 P.2d 1226, 22 
Wash.App. 285. 

24. Wash.—Barrie v. Kitsap County, 613 P2d 1148, 
93 Wash 2d 843. 

25. Fla.—General Development Corp. v. Division of 
State Planning, Dept. ^ Administration, App., 353 
So.2d 1199. 

26. NJ.—Application of North Jersey Diet Water 
Supply Commission, 417 A.2d 1095, 175 NJ.Su- 
per. 167. 

28. Justification for decision, 

Wis.—WisctNisin's Environmental Decade, Inc. v. Pub¬ 
lic Service Commission. 256 NW.2d 149, 79 
Wis.2d 409. 

Discretion abused 

Cal.—Friends of ’’B” Street v City of Hayward, 165 
CaLRptr. 514, 106 C.A.3d 988. 

30. CsL—Big Rock Mesas Property Owners Ass’n v. 
Board of Sup'rs of County of Los Angeles, 139 
CaLRptr. 445, 73 CA.3d 218. 

Hawaii—Molokai Hbmesteaden Co-op. Ass’n v. Cobb, 
629 P.2d 1134, 63 Haw. 453. 

N.Y.—Onondaga Landfill Systems, Inc. v. Flacke, 440 
N.Y.S.2d 788, 81 A.D.2d 1022. 

Wash.—Cheney v. Gty of Mountlake Terrace, 552 P.2d 
184, 87 Wash.2d 338. 

Not arbitrary or capridous 
Wash.—Brown v. Gty of Tacoma, 637 P.2d 1005, 30 
WasLApp. 762. 

However, effects which may result 
from speculative or remote future 
events need not be presently con- 
sidered.^*-^ 

313. Cal.—^Lake County Energy Council v. Lake 
County. 139 Cal.Rptr. 176, 70 CA.3d 851. 
Wash.—Short v. Clallam County. App., 593 P.2d 821, 
22 WasKApp. 825. 

Fbtnre uae of land on road 
Wash.—Cheney v. Gty of Mbontlake Terrace. 552 P.2d 
184, 87 Wash.2d 338. 

32. CaL—Gtizens Talk Force On Sohlo v. Board of 
Harbor Gomn* of Port of^Long Beach, 153 Cal. 
Rptr. 584, 591 P.2d 1236, 23 C3d 812. 
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36. U.S.—Stephens v. Adams, D.CWia., 469 F.Supp. 
1221 

Cal.—Shni Val. Recreatioa and Park Dist v. Local 
Agency Formation Commission of Ventura County, 
124 CaLRptr. 635, 51 CA.3d 648—Myen v. Board 
of Sup’n of Santa Claim County, 129 Cal.Rptr. 902, 
58 CA.3d 413—Asia Inv. Co., Ltd. v. Borowski, 
184 Cal.Rptr. 317, 133 C.A.3d 831 30 A.L.R.4th 
561. 

Wash.—Hayden v. Gty of Fort Townsend, 613 P.2d 
1164, 93 Wa8h.2d 870. 
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Notice of declaration and bearing without con¬ 
sidering report proper 

Cal.—Running Fence Corp. v Supenor Court of Cali¬ 
fornia. Sonoma County. 124 Cal Rptr 339, 51 
CA.3d 400. 

37. Cal.—Natural Resources Defense Council, Inc. v. 
California Coastal Zone Conservation Commis¬ 
sion. 129 Cal.Rptr 57, 57 C.A.3d 76. 

N Y.—Cohalan v. Carey. 452 N.Y.S2d 639. 88 A.D.2d 
77. app dism 439 N.E2d 886. 57 N Y.2d 672, 454 
N.Y.S.2d 77. and 439 N.E2d 1246, 57 N Y.2d 602, 
454 N.E.2d 1027. 

Wash.—Sisley v San Juan County, 569 P.2d 712, 89 
Wash 2d 78. 

Exploratory mine where continual monitoring 
by state agencies 

Minn.—^Minnesota Public Interest Research Group v. 
Minnesota Environmental Quality Council, 237 
N.W.2d 375, 306 Muui 370. 

40. NJ—Application of North Jersey Dist. Water 
Supply Commission. 417 A.2d 1095, 175 NJ.Su- 
per 167. 

N.Y.—Tuxedo Conservation and Taxpayers Ass'n v. 
Town Bd. of Town of Tuxedo, 408 N Y.S 2d 668. 
96 Misc.2d 1. afld. 418 N.YS.2d 638, 69 A.D2d 
320 

41. CaL—Geary v Stanislaus County, 173 Cal Rptr 
390, 118 C.A.3d 348 

46. Response adequate 

Cal.—San Francisco Ecology Center v Gty and County 
of San Francisco. 122 Qd Rptr. 100, 48 C.A.3d 
584. 

47. U.S.—Mtmarch Chemical Works, Inc. v. Exon, 
D.CNeb., 452 F.Supp. 493, affd. C A., 604 F 2d 
1083. 

Reaponse inadequate 

Cal.—Cleary v Stanislaus County, 173 Cal.Rptr. 390, 
118 C.A.3d 348. 

§ 123. Judicial Review of, or Relief 
Against, Administrative Ac¬ 
tion 

Library References 
Health and Environment ^25.- 
15(1, 3.1-3.3, 4, 5, 5.1, 12). 

48. Ga.—Pope v. Gty of Atlanta, S.£.2d 63. 243 Ga. 
577. 

Ky.—Com. ex rel. Dept for Natural Resources and 
Environmental Protection v. Stephens, 539 S.W.2d 
303. 

Mass.—^Nantucket Land Couned, Inc. v. Planning Bd. 
of Nantucket. 361 N.E2d 937, 5 Mass.App 206. 

S.D —Gty of Brookings v. Department of Environmen¬ 
tal ProtectUm, 274 N W.2d 887 

Vt.—Committee to Save the Bishop’s House, Inc. v. 
Medical Center Hospital of Vermont, Inc., 400 
A.2d 1015, 137 Vt 142. 

Hearing on impact statement ^contested caae** 
entitling aggrie?ed parties to review 

Minn.—^Minnesota Public Interest Research Group v. 
Minnesota Environmoital Quality CouncU, 237 
N.W2d 375, 306 Minn. 370 

Not subject to judicial review 

N.Y.—New York State Builders Aas’n, Inc. v. State, 
414 N.Y.S.2d 956, 98 Misc.2d 1045. 

Va.—Virginia Historic Landmarks Commission v. 
Board of Sup’n of Louisa County, 230 S.E2d 449. 
217 Va. 468. 
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49. Amendmmit of complaint 

Mast.—Nantucket Land Council, Inc. v. Planning Bd 
of Nantucket, 361 N.E2d 937, S MasmApp 206 

56. Conn.—^Bdford v. City of New Haven. 364 A.2d 
194, 170 Conn. 46. 

Mass.—Nantucket Land CouncU, Inc. v. Planning Bd. 
of Nantucket, 361 N.E2d 937, S Mass-App. 206 


N.Y —Biggies v State by Dqit of Environmental Con¬ 
servation. 416 N Y S.2d 70. 70 A D.2d 591 
R.I —East Greenwich Yacht Gub v. Coastal Resources 
Management Council. 376 A.2d 682, 118 R.I. 559. 
Wis —^Wisconsin’s Environmenul Decade, Inc. v Pub¬ 
lic Service Commission of Wisconsin, 230 N.W.2d 
243, 69 Wis.2d 1. 

Gty near highway interchange 
U.S.—Gty of Davis v Coleman, CA.Cal., 521 F.2d 
661 

Intervention 

Or.—Apfdication of Portland General Elec. Co., 561 
P 2d 154, 277 Or 447 

Right of action denied 

Cal—San Diego County Archaeolc^cal Soc., Inc. v. 
Compadres, 146 Cal.Rptr. 786, 81 CA.3d 923 

Joinder Improper 

Cal —Citizens Task Force On Sohio v Board of Harbor 
Comr’s of Port of Long Beach, 153 CaLRptr. 584, 
591 P 2d 1236, 23 C.3d 812. 

58. Cal—^Wildlife Alive v Chickenng, 132 Cal.Rptr. 
377, 553 P.2d 537, 18 C.3d 190. 

60. CaL—Bresnahan v. Gty of Pasadena. 121 Cal. 
Rptr. 750, 48 C A.3d 297. 

Fla —Booker Creek Preservation, Inc. v. Department of 
Environmental Emulation, App., 369 So 2d 655. 

61. Conn—Mano v Conservation Commisaion of 
Town of Fairfield, Com PL. 367 A.2d 698, 33 
Conn.Sup 172 

R.I.—East Greenwich Yacht Club v. Coastal Resources 
Management Council, 376 A.2d 682, 118 R.I. 559. 

Computation 

Cal—Simi Val Recreation and Park Dist. v. Local 
Agency Formation Commission of Ventura County. 
124 CaLRptr. 635, 51 CA 3d 648. 

Particiilar limitation inapplicable 
Cal.—Topanga Beach Renters Ass’n v. Department of 
General Services. 129 Cal.Rptr. 739, 58 C.A.3d 
188. 

Private development 

Wash.—Gtizens Interested in Transfusion of Yesteryear 
V Board of Regents of University of Washington, 
544 P.2d 740, 86 Wa8h.2d 323. 

62. Wash —^Marino Propmty Co v. Port of Seattle, 
567 P.2d 1125, 88 Wash.2d 822. 

63. Loss held not to outweigh benefit of com¬ 
pliance 

Cal.—People By and Through Dept of Public Works v. 
Bosio, 121 Cal Rptr. 375, 47 C.A.3d 495 

64. Wis.—Wisconsin’s Environmental Decade, Inc. v. 
Public Service Commission, 256 NW.2d 149, 79 
Wis 2d 409. 

65. Wis.—^Wisconsin's Environmental Decade, Inc. v. 
Public Service Commission, 255 NW.2d 917, 79 
Wis.2d 161. 

67. NJ.—Borough of Kenilworth v. Department of 
Transp., 376 A.2d 1266, 151 NJ.Super. 322. 
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71. Revenal where court erroneonaly inter¬ 
preted statute 

Cal.—Cooper v Los Angeles County, 122 Cal.Rptr. 
464, 49 CA 3d 34, app. after remand 138 Cal.Rptr. 
229, 69 CA.3d 529. 

§ 124. -Scope of Review 

Library References 
Health and Environment «»25.- 
15(6, 10, 11). 

74, Mass.—Gumley v Board of Selectmen of Nan¬ 
tucket. 358 N.E2d 1011. 

N.Y—Ecology Action v Van Cort, 417 N.Y.S.2d 165, 
99Misc2d 664. 

Ohio—Gtizens Comnuttee to Preserve Lake Logan v. 
Williams, 381 N.E2d 661, 56 Ohio App 2d 61, 10 
0 0.3d 91. 



39A CJS 56 


§ 124 HEALTH AND ENVmONMENT 

Page 591 


Tex.—Walker Creek Homeowners Ass’n of Ellis County 
V. Texas Dept of Health Resources, Civ App, 581 
S.W.2d 196. 

75. Cal—Inyo County v City of Los Angeles. 139 
CalRptr. 396, 71 CA.3d 185, motion den. 144 
CalRptr 71. 78 C A 3d 82. 

Pa.—Raum v. Board of Sup’rs of Terdyfliin Tp., 342 
A 2d 450, 20 Pa.Cmwlth. 426, app after remand 
370 A.2d 777, 29 PaCmwIth. 9. 

Wyo.—Laramie River Conservation Council v. Industri¬ 
al Siting Council, 588 P 2d 1241 

Determlaation whether report required subject 
to clearly erroneous test 

Wash—Swift V. Island County. 552 P.2d 175, 87 
Wash 2d 348 

76. Cal.—Biesnahan v. City of Pasadena, 121 Cal 
Rptr. 750, 48 C.A 3d 297. 

Further delay of project whose applicant has 
agreed to condittons disapproved 

Cal.—Running Fence Corp. v. Superior Court of Cali¬ 
fornia, Sonoma County. 124 Cal.Rptr. 339, 51 
C.A3d 400. 

Decision to proceed with project 

Wash.—Frye Inv Co. v Qty of Seattle. 544 P 2d 125, 
14 Wash.App. 702 

77. Rule of reason 

Wash.—Cheney v. City of Mountlake Terrace, 552 P.2d 
184, 87 Wash.2d 338 

79. Cal—Marina Village v California Coastal Zone 
Conservation Commission, 132 CaLRptr 120, 61 
C.A3d 388. 

Minn—Resene Min. Co. v Herbst, 256 NW.2d 808. 

Wash.—Sisley v. San Juan County, 569 P.2d 712, 89 
Wash.2d 78. 

80. Wis.—Wisconsin’s Environmental Decade, Inc. v 
Public Service Commission. 256 N W.2d 149, 79 
Wis.2d 409 

81. Conn.—Brecciaroh v Connecticut Commissioner 
of Environmental Protection, 362 A.2d 948, 168 
Conn 349 

82. Wash —^^to^ v. Kitsap County, 588 P.2d 1226, 
22 Wash.App 285. 

83. Wash.—Sisley v. San Juan County, 569 P 2d 712, 
89 Wash 2d 78. 

Wis.—Wisconsin’s Environmental Decade, Inc. v. Pub¬ 
lic Service Commission, 256 N.W.2d 149, 70 
Wis 2d 409. 

84. N.Y.—VUlani v. Berle, 398 N.YS.2d 796, 91 
Misc.2d 603. 

85. Agency dedaion accorded substantial 
weight 

Wash.—Frye Inv. Co. v. Qty of Seattle. 544 P.2d 125, 
14 Wash App. 702. 

86. CaL—^Day v Qty of Glendale, 124 Cal.Rptr. 569, 
51 CA.3d 817—Natural Resources Defense Coun¬ 
cil, Inc. V. California Coastal Zone Conservation 
Commission, 129 CalRptr. 57, 57 CA.3d 76. 

Ill.—Rockford Drop Forge Co. v Pollution Control 
Bd, 389 N E2d 212, 27 lU.Dec. 400, 71 ni.App.3d 
295, affd 402 N.E2d 602, 37 Ill.Dec. 600, 79 IlL2d 
271. 

Mass.—Oumley v. Board of Selectmen of Nantucket, 
358 NE2d 1011. 

N.Y.—Society for Ethical Culture in City of New York 
V. Spatt, 416 NY.S2d 246, 68 A.D.2d 112, affd. 
415 N E2d 922, 51 N.Y.2d 449, 434 N Y.S.2d 932 

Wash—Short v. Clallam County. 593 P2d 821, 22 
Wash.App. 825. 

87. Cal.—People By and Through Dept of Public 
Works V. Bosio, 121 CaLRptr. 375,47 CA.3d 495 

N.Y—Foxiuger v. Oossin, 429 N.YS.2d 329, 75 
A.D.2d 1014, app. after remand 443 N.Y.S.2d 449, 
83 A.D.2d 791. 

Subsequent compliance insufficient 

Wis.—Wisconsin’s Environmental Decade, Inc. v Pub¬ 
lic Service Commisalon, 255 N.W.2d 917, 79 
Wis.2d 161. 
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88. Cal.—Running Fence Corp. v Superior Court of 
California, Sonoma County, 124 Cal.Rptr. 339, 51 
C.A.3d 400—Myers v. Board of Sup’n of Santa 
Clara County, 129 Cal Rptr. 902, 58 CA3d 413. 

Mass.—Shriners’ Hospital for Crippled Children v. Bos¬ 
ton Redevelopment Authority, 353 N.E2d 778, 4 
Mass.App 551. 

Mo.—Lafayette Park Baptist Church v. Board of Ad¬ 
justment of Qty of St. Louis, App., 599 S.W.2d 61. 
Wash.—Ullock v. City of Bremerton. 565 P.2d 1179,17 
Wash.App 573 

Wyo —Laramie River Conservation Council v. Industri¬ 
al Siting Council, 588 P.2d 1241. 

89. Wash.—Norway Hill Preservation and Protection 
Ass’n V. King County Council, SS2 P.2d 674, 87 
Wa8h.2d 267. 

90. U.S.—Spencer, White & Prentis, Inc v. U.S. Envi¬ 
ronmental Protection Agency, CA.N.Y., 641 F.2d 
1061. 

Since the publication of the bound volnne, language 
to the contrary m Narrowsview Preservation Ass’n v. 
Tacoma, 526 P.2d 897, 84 Wash.2d 416, was disap¬ 
proved, the court holding that negative threshold deter¬ 
minations of no significant impact under the statute 
which preclude the necessity of filing an environmental 
impact statement, require a reasonably broad standard 
of review, so that both the “arbitrary or capricious" 
standard and the broader “clearly erroneous" standard 
should be applied. 

Wash —Norway Hill Preservation and Protection Ass’n 
V. King County Council. 552 P.2d 674, 87 Wash.2d 
267. 

91. Cal.—San Francisco Ecology Center v. City and 
Count of San Francisco, 122 Cal.Rptr 100, 48 
CA 3d 584 

Ill.—Getty Synthetic Fuels, Inc. v. Pollution Control 
Bd. 432 N.E.2d 942, 60 Ill Dec. 43, 104 Ill App.3d 
285. 

N.Y—Foxiuger v Gossin, 429 N.Y.S.2d 329, 75 
A D 2d lOlA app. after remand 443 N.Y.S.2d 449, 
83 A.D 2d 791. 

92. Wash—Ullock v. City of Bremerton, 565 P 2d 
1179, 17 Wash.App 573. 

96. Wash—Sisley v. San Juan County. 569 P.2d 712, 
89 Wash.2d 78. 

§ 125. General Considerations 

Library References 

Health and Environment <8s»25.- 
6(1, 2), 25.7(1, 2, 21, 22). 

1. N.H.—Opinion of the Justices, 379 A.2d 782, 117 

N.H. 749. 

2. Ala.—Alabama State Bd. of Health ex rel. Baxley v. 

Chambers County, 335 Sa2d 653. 

Conn.—Brecciardli v. Connecticut Commissioner of En¬ 
vironmental Protection, 362 A2d 948, 168 Conn. 
349. 

Del.—State v. Braun, Super., 378 A.2d 640. 

Mont—State v. Bernhard, 568 P.2d 136, 173 Mont 
464. 

4. Pa.—^Riehl v. Millcredc Tp. Sewer Authmity, 362 
A.2d 478. 26 Pa.Qnwlth. 7a 

Abatement order 

Wash—Bayley v. Kane, 560 F.2d 1165, 16 Wash.App 
877. 

§ 126. Constitutional and Statutory 
Provisions 

Library References 

Health and Environment ^25.- 
6(2), 26.7(2). 
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8. Right of protection in public rather than 
Individual 

Cal.—Klitgaard A Jones, Inc. v. San Diego Coast Re¬ 
gional Commission, 121 Cal.Rptr. 650, 48 CA.3d 
99. 

14. N.J.—Qty of Philadelphia v. State, 376 A2d 888, 
73 NJ. 562, probable juris, noted 98 S.Ct. SOI, 434 
U.S. 964, 54 L.Ed.2d 448. 

Pa.—Commumty College of Delaware County v. Pox, 
342 A2d 468. 20 PiuCmwlth. 335. 

15. Ky.—Qty of Murray v. Com., App., 584 S.W.2d 
403. 

Pa.—Com. v. Tyson, Cmwlth., 427 A2d 283, 57 Pa. 
Cmwlth. 569. 

20. **Paramounf’ defined 

Minn.—Floodwood-Hne Lakes Citizens Group v. Min¬ 
nesota Environmental Quality Council. 287 N.W.2d 
390. 

21. Minn.—Minnesota Public Interest Research 
Group v White Bear Rod and Gun Qub, 257 
N.W.2d 762. 

N.Y.—Town of Hempstead v. Flacke, 441 N.Y.S.2d 
487, 82 AD.2d 183. 

23. Nninnces 

Md.—Leatheibury v. Gaylord Fuel Corp., 347 A.2d 
836, 276 Md. 367. 

25. N.J.—Public Interest Research Group of New 
Jersey, Inc. v. State, Dept of Environmental Pro¬ 
tection. 377 A.2d 915, 152 NJ.Super. 191. 
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28. N.Y —Schenectady Chemicals. Inc. v. Flacke, 446 
N.YS.2d 418, 83 A.D.2d 460. 

29. Mich.—Eyde v. State. 225 N.W.2d 1, 393 Mich. 
453, app. after remand 267 N.W.2d 442, 82 Mich. 
App. 531. 

30. Md—Leatheibury v. Peters, 332 A.2d 41, 24 
MdApp. 410, afid. 347 A.2d 826, 276 Md. 367. 

Compliance with applicable nilea 

Fla—Council of Lower Keys v. Charley Toppino A 
Sons, Inc., App 3 Dist., 429 Sa2d 67. 

31. Md.—Leatherbury v Peten, 332 A2d 41. 24 
Md.App. 410. affd 347 A.2d 826, 276 Md. 367. 

32. Conn.—Brecciaroli v. Connecticut Commissioner 
of Environmental Protection, 362 A.2d 948, 168 
Conn. 349. 

34. Pa.—Ryan v. Com, Dept of Environmental Re¬ 
sources. 373 A.2d 475. 30 Pa.Cmwlth. 180. 

35. Hawau—State v. Kailua Auto Wreckers, Inc., 615 
P.2d 730, 62 Haw. 222. 

Pa.—Payne v. Kassab, 312 A.2d 86, 11 Pa.Cmwlth. 14. 
affd. 323 A.2d 407. 14 Pa.Cmwlth. 491, affd. 361 
A.2d 263, 468 Pa. 226. 

§ 127. -Validity 

Library References 
Health and Environment ^25.- 
6(2), 25.7(2). 

36. US.—U.S. V Tivian Laboratones. Inc., CARL, 
589 F.2d 49, cert den 99 S.Ct 2884, 442 U.S. 
942, 61 EEd.2d 312. 

Cal.—^Environmental Law Fund, Ine. v. Town of Corte 
Madera, 122 CaLRptr. 282, 49 CA3d lOS—Reed 
v. California Coastd Zone Conservatioa Commis¬ 
sion. 127 Cal.Rptr. 786, 55 C.A3d 889. 

m.—Ralston Purina Co. v. Pollution Control Bd., 325 
N.E2d 727, 27 niApp.3d 53—People v. Pollution 
Control Bd, 1 Dist, 473 N.E2d 452, 85 IlLDec. 
84. 129 IU.App.3d 938. 

NJ.—Toms River Affiliates v. Deptrtment of Environ¬ 
mental Protection, 355 AJd 679, 140 NJ.Super. 
135. 

N.M.—National Advertising Go. v. State ex rel. State 
Highway Cmnmission, 571 P.2d 1194, 91 N.M. 
191. 

N.Y.—Penn Cent Tnnspy Ca v. City of New York, 
377 N.Y.S.2d 20, 50 A.D.2d 265, affd. 366 N.E2d 
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1271, 42 N.Y.2d 324, 397 N.Y.S.2d 914, afld 98 
S.Ct 2644,438 US. 104, 37 L.Ed.2d 631, reli. dai. 
99 S.Ct 226, 439 U.S. 883, 38 L.Ed 2d 128. 

Or.— V. State, By and Through State Highway 
Cnmniasion, 541 P.2d 516, 23 Or.App. 99. 

Wash.—Yakima County Clean Air Authonty v. Glas- 
cam Builders. Inc., 534 P.2d 33. 85 Wash 2d 255 

Wis.—Wisconsin Solid Waste Recycling Authority v 
Earl. 235 N.W.2d 648, 70 Wis.2d 464 
Statute invalid 

m.—People V. PoUuUon Control Bd. 404 N.E.2d 352, 
38 IlKDec. 928, 83 Ill.App.3d 802, app. after re¬ 
mand 473 NE.2d 452, 85 Ill.Dec. 84, 129 111. 
App.3d 958. 

Md—Department of Natural Resources v. Linchester 
Sand ft Gravel Corp.. 334 A.2d 514. 274 Md. 211 

37. U.S.—Ohio Environmental Council v. U.S Envi¬ 
ronmental Protection Agency. C A., 593 F.2d 24 

N.H.—City of Concord v. New Hampshire Water Sup¬ 
ply and Pollution Control Commission. 343 A.2d 
22 a 115 N.H. 453. 
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38. U.S.—U.S. V. Tivian Laboratories. Inc. C A R I., 
589 F.2d 49, cert. den. 99 SCt. 2884, 442 U.S 
942, 61 LEd.2d 312. 

m— People V. Keevm. 385 N.R2d 804, 24 IlLDec 663, 
68 Ill App.3d 91. 

Hearing 

HI.—Lloyd A Fry Roofing Co. v. Pollution Control 
Bd.. 314 N.E.2d 350, 20 IU.App.3d 301, cert. den. 
95 S.a. 1438, 420 U.S. 996, 43 L.E(L2d 679. app 
after remand 361 NE.2d 23, 5 IlLDec. 23. 46 
Ill.App.3d 412. 

39. U.S.—Lake Carriers' Ass'n v. Kelley, D.CMich., 
527 F.Supp. 1114, affd. 102 S.Q. 22H 456 U.S 
985, 73 LEd.2d 1280, reh. den. 102 S.a 3500, 
458 U.8. 1116, 73 L.Ed.2d 1378. 

Cal.—Residents Ad Hoc Stadium Comnuttee v. Board 
of Trustees of California State University and Col¬ 
leges. 152 Cal.Rptr. 585, 89 C.A.3d 274. 

m.—^Uoyd A. Fry Roofing Co. v. Pollution Control 
Bd., 314 N.E.2d 350, 20 IU.App.3d 301. cert, den 
95 S.a 1438, 420 US. 996, 43 LEd2d 679. app. 
after remand 361 N.E.2d 23. 5 Ill Dec. 23, 46 
llLApp.3d 412. 

N J.—Toms River Aftilutes v. Department of Environ¬ 
mental Protection, 355 A.2d 679, 140 N.J.Super. 
135. 

Fd—Com., Dept, of Environmental Resources v. Penn¬ 
sylvania Power Co.. 416 A.2d 595, 490 Pa. 399. 
Noiae enriarions 

DL—Rockford Drop Forge Ca v. Pollution Control 
Bd.. 402 N.E2d 602, 37 Ill.Dec. 600, 79 ni.2d 271. 

40t DeL—^Atlantis I Condmniruum Aas’n v. Bryson. 
403 A.2d711. 

Fla.—^Albrecht v. Department of Environmental Regu¬ 
lation. App., 353 So.2d 883. 

HI.—Lloyd A. Fry Roofing Co. v Pollution Control 
Bd.. 314 N.E2d 350, 20 IlLApp.3d 301, cert. den. 
95 S.a. 1438, 420 U.S. 996. 43 LEd.2d 679. app. 
after remand 361 N.E2d 23. 5 m.Dec. 23. 46 
IllApp.3d 412—Cobin v. Illinois Pollution Control 
Bd.. 307 N.E2d 191, 16 HlApp.3d 958, affd. 401 
N.E2d 1390, 36 IlLDec. 956, 56 UL2d 582 

MA—Lewis v. State Dept, of Human Services. 433 A.2d 
743. 

N.M.—Kennecott Copper Corp. v. New Mexico Envi¬ 
ronmental Improvement Bd., App., 614 P.2d 22, 94 
N.M. 610. 

41. HI.—^Uoyd A. Fry Roofing Co. v Pollution Con¬ 
trol Bd.. 314 N.E2d 350, 20 ni.App.3d 301, cert, 
den 95 S.a. 1438, 420 U.S 996, 43 LEd.2d 679, 
app. after remand 361 N.E2d 23, 5 lU.Dec. 23, 46 
Ill.App.3d 412—Cobin v. Hlinds Pollution Con¬ 
trol Bd.. 307 N.E2d 191, 16 nLApp.3d 958, affd. 
401 N.E2d 1390, 36 IlLDec. 956, 56 I11.2d 582. 

42. Invalid 

N.C.—State ex rel. Wallace v. Bone. 286 S.E2d 79, 304 
N.C. 591. 

43. Cal.—People v. General Motors Corp., 172 Cal. 
Rptr. 470, 116 CA.3d Supp. 6. 


DC.—Otizens Committee to Save Histone Rhodes 
Tavern v. Distnet of Columbia Dept of Housing 
and Community Development. App, 432 A.2d 710, 
cen den 102 S Ct 599. 454 U.S 1054, 70 L Ed 2d 
590. 
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Bd, 344 N £.2d 279, 36 III App 3d S. 

N Y —Argotsinger v. Town of Mayfleld, 386 N.Y S 2d 
630, 87 Misc 2d 757. 

Ohio—North Sanitary Landfill, Inc. v Board of County 
Com'rs, 369 N.E2d 17, 52 Ohio App 2d 167, 6 
0.0.3d 161 

Pa —Com., Dept of Environmental Resources v Flynn, 
344 A 2d 720, 21 Pa.Cmwlth 264—U.S. Steel 
Corp V Com., Dept of Environmental Resources, 
Environmental Hearing Bd., 442 A.2d 7, 65 Pa. 
Cmwlih 103 
Broad power 

Ill—Village of Lombard v. Illinois Pollution Control 
Bd., 346 NE2d 196, 37 Ill.App.3d 440 
Quad-legislative function 

Cal.—Davis v. California Coastal Zone Conservation 
Commission, 129 Cal.Rptr 417, 57 C.A.3d 700 

Exemptions 

111.—Starcevich v. Environmental Protection Agency, 
397 N,E2d 870, 34 Ill.Dec 198, 78 Ill App.3d 700. 

Legislative purpose 

Ill—Rockford Drop Forge Co v Pollution Control 
Bd.. 402 N.E.2d 602, 37 Ill.Dec. 600, 79 III 2d 271 

27. Ill.—Peabody Coal Co. v. Illinois Pollution Con¬ 
trol Bd., 344 N.E2d 279, 36 lll.App 3d 5 

NY.—^Town of Junius v. Flacke, 423 N.YS.2d 85, 71 
A.D.2d 423, afid., 420 N.E 2d 978, 53 N.Y.2d 616, 
438 N.Y.S.2d 786. 

28. Wis —Wisconsin's Environmental Decade, Inc. v 
State Dept of Natural Resources, 260 NW.2d 
674. 82 Wis 2d 97. 

Federal standards controlling in absence of state 
regulation 

N.Y.-Vittengl v. Congdon. 417 N.Y.S2d 587, 100 
Misc.2d 40. 

30. Ill.—Village of Hillside v. John Sexton Sand and 
Onvel Corp., 434 N E.2d 382, 61 Bl.Dec. 229, 105 
Ill.App.3d 533. 

bid.—^Indiana Environmental Management Bd. v. Indi- 
ana-Kentucky Elec. Corp.. 393 N.E.2d 213, 181 
IndApp. 570. 

N.J.—^Public Interest Research Group of New Jersey 
Inc. V. State, Dept, of Environmental Protection, 
377 A.2d 915, 152 N.J.Super 191. 

N.M.—Public Service Co. of New Mexico v. New Mexi¬ 
co Environmental Imp. Bd., 549 P.2d 638, 89 N.M. 
223. 

Industrial development Impact should be inci¬ 
dental to environmental purpose 

N.M.—Public Service Co of New Mexico v New Mexi¬ 
co Environmental Imp. Bd.. 549 P.2d 638, 89 N.M. 
223. 

Regulation not unlawfully applied 

N.C—State ex rel. Lee v. Penland-Bailey Co., Inc., 274 
S.E.2d 348, 50 N.CApp 498 
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31. m.—^Peabody Coal Co. v Blinds Pollution Con¬ 
trol Bd. 344 NE.2d 279, 36 Ill App.3d S. 

NX—OATX Terminals Corp. v. New Jersey Dept, of 
Environmental Protection, 429 A.2d 355, 86 N.J. 
46 

N.Y.—Federated Conservationists of Westchester Coun¬ 
ty. Inc. v. Reid. 377 N.Y.S.2d 380, 84 Misc.2d 951. 

Pa.—^Lucas v. Com., Dept of Environmental Resources, 
420 A.2d 1. 53 Pa.Cmwlth. 598. 

Waah.r-HByes v. Yount SS2 P.2d 1038, 87 Wash.2d 
280. 

Control of air pollution 

U.S.—U.S. V. Reserve Min. Co., D.C.Minn., 380 
FSupp. 11, remd. C.A., 498 F.2d 1073, stay den. 
95 S.Ct. 287, 419 U.S. 802, 42 L.£d.2d 33. remd. 
mod. in part on oth. grds. 514 F.2d 492, mod. on 
oth. grds. 529 F. 2 d 181, on remand 408 RSupp. 
1212. on remand 412 F.Supp. 70S, on remand 417 


FSupp 789. affd and remd. 543 F.2d 1210, op. 
supp 423 FSupp 759, on remand 431 F.Supp. 
1248—U S v Reserve Min Co.. D.C.Minn., 380 
F.Supp. 11, cause remanded 498 F.2d 1073, stay 
denied 95 S.Ct. 287, 419 US. 802, 42 L.Ed.2d 33, 
cause remanded, modified in part C.A., 514 F2d 
492, mod. on other grounds, CA., 529 F.2d 181, 
on remand, D.C., 408 F Supp. 1212, on remand 412 
FSupp 70S, on remand 417 F.Supp. 789, affd., 
cause temd., C.A. 543 F 2d 1210, supp., D.C, 423 
F.Supp. 759, on remand 431 F.Supp. 1248. 

Cal.-Standard Oil Co. of California v Feldstein, 164 
Cal.Rptr. 403. 105 CA3d 590. 

Ill.—Commonwealth Edison Co v. Pollution Control 
Bd, 343 N.E 2d 459, 62 Bl 2d 494 
Ohio—Cleveland Elec Illuminating Co v. Williams, 
380 NE.2d 1342. 55 Ohio App.2d 272, 9 0.0.3d 
409, cert. den. 99 S.Ct 189, 439 U.S 865, 58 
L Ed.2d 175 

Noise pollution 

(1) Ill—Shell Oil Co V. Illinois Pollution Control 
Bd.. 346 N.E 2d 212, 37 111 App.3d 264 

(3) Other matters. 

Ill —Shell Oil Co V Illinois Pollution Control Bd.. 346 
N.E 2d 212, 37 Ill App 3d 264. 

Solid waste sanitation 

N M —New Mexico Municipal League, Inc. v. New 
Mexico Environmental Improvement Bd., 539 P 2d 
221, 88 N M 201. cert. den. 540 P.2d 248, 88 N M 
318 

Tested by standard for acts of legislature 
Pa —Com Dept, of Environmental Resources v. Metz¬ 
ger, 347 A 2d 743, 22 Pa Cmwlth. 70. 

32. Alaska—Champion Oil Co., Inc. v. Herbert, 578 
P.2d 961. cert. den. 99 S Ct. 565. 439 U.S 980, 58 
L.Ed.2d 650. 

D C—Environmental Defense Fund, Inc. v Costle, 
C.A, 578 F.2d 337, 188 U.SApp.D.C 95 
Ill —U.S. Steel Corp v, Illinois Pollution Control Bd., 
367 N.E 2d 327, 9 Ill.Dec. 893, 52 IUApp.3d 1. 
N.J.—New Jersey Builders Aaa’n v Department of En¬ 
vironmental Protection, 404 A 2d 320, 169 NJ.Su- 
per. 76. 

N Y.—Town of Junius v. Flacke, 423 N.Y.S.2d 85, 71 
A.D 2d 423, affd. 420 N.E2d 978, S3 N.Y 2d 616, 
438 N Y.S.2d 786. 

Solid waste sanitary landfiU 

(2) Agency has authority to conuder statewide need 
in regulating landfills in meadowlanda area. 

N.J.—^Town of Kearny v Jersey City Incinerator Au¬ 
thority, 356 A.2d 51, 140 RJ.Super. 279. 

Order arbitrary and capridous 
U.S.—Asarco, Inc. v U.S. Environinental Protection 
Agency. C A Ariz., 616 F.2d 1153. 

Va.—Com, ex rel State Water Control Bd. v. County 
Utilities Corp., 290 S.E2d 867, 223 Va. 534 

33. N.J.—Borough of Kenilworth v. Department of 
Transp., 376 A 2d 1266, 151 NJ.Super. 322. 

N.M.—New Mexico Muniapal League, Inc. v. New 
Mexico Environmental Improvement Bd., 539 P.2d 

221, 88 N.M. 201, cert. den. 540 P.2d 248, 88 N.M. 
318. 

34. Ill.—^U.S. Steel Corp. v. Illinois Pollution Control 
Bd, 367 N.E 2d 327, 9 m.Dec. 893, 52 Ill.App.3d 
1 . 

38. III.—Environmental Protection Agency v. Pollu¬ 
tion Control Bd.. 426 N.E2d 1264, 55 Ill.Dec. 
890, 100 Bl.App.3d 735. 

N.Y.—Devift V Hdmbach, 440 N.Y.S.2d 465, 109 
Muc.2d 463. 

Wis.—Wisconiin Elec Power Ca v. Department of 
Natural Resources, 287 N.W.2d 113, 93 Wis.Td 

222 . 
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39. Ohio-State v. Richmond, 302 N.E 2 d 60S. 36 
Ohio Miac. SS, revd. on oth. grdi. 361 N.E2d 250, 
49 Ohio App.2d 371,3 0.0.3d 444. 

40. BL—Commonwealth Edison Ca v. Pollutum Con¬ 
trol Bd, 323 N.E2d 84.25 llLApp.3d 271, afid. in 
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part, revd. in part on other grds. 343 N.E 2 d 459 , 
62 Ill.2d 494. 

41. 111.—Commonwealth Edison Co. v. Pollution Con¬ 
trol Bd., 323 N.E2d 84, 25 Ill.App.3d 271, afid. m 
part, revd in part on other grds. 343 N.E2d 459, 
62 BI.2d 494. 

42. Ill —Commonwealth Edison Co. v. Pollution Con¬ 
trol Bd.. 323 N.E2d 84. 25 m.App.3d 271, afid. in 
part, revd in part on oth. grds. 343 N.E2d 459, 
62 Bl.2d 494. 

44. Minn.—Reserve Min. Co. v. Herbat, 2S6 N.W.2d 
808 

Filing unnecessary 

Mass —^Woods Hole v. Martha’s Vineyard Commission, 
405 N.E.2d 961, 380 Mass. 785. 

47. U.S —San Diego Unified Port Dist v. Oianturca 
D.C.Cal., 457 F.Supp. 283, afid., CA.. 651 F.2d 
1306, cert den. 102 S.Ct 1631, 455 U.S. 1000, 71 
L.Ed.2d 866 

Ill—Village of Cary v. Pollutionc Control Bd.. 403 
NE2d 83, 38 Ill.Dec. 68 , 82 BI.App3d 793. 

Ohio—Union Camp Corp., Harchem Division v. Whit¬ 
man. 329 N.E2d 690, 42 Ohio St.2d 441, 71 
0.0.2d 414. 

Burden of proof 

Ill.—Peabody Coal Co. v. Bhnois Pollution Control Bd, 
344 N.E.2d 279. 36 IU.App.3d 5. 

52. Bl.—Illinois State Chamber of Commerce v. Pol¬ 
lution Control Bd.. 364 N.E2d 631, 7 Bl.Dec. 470, 
49 Ill.App.3d 954 

Right of speclflcaUy named person 

Fla —City of Key West v. Askew, App., 324 So 2d 655. 

54. III.—Commonwealth Edison Co. v. Pollution Con¬ 
trol Bd., 323 N.E.2d 84, 25 lll.App.3d 271, affd. in 
part, revd. in part on oth. grds. 343 N.E2d 459. 
62 III 2d 494. 

56. Bl.—Celotex Corp. v. Pollution Control Bd., 445 
N.E2d 752, 68 IllDea 108, 94 B1.2d 107. 

57. U.S.—Stephens v. Adams, D.C Wis., 469 F.Supp. 

1222. 

59. Mont.—State ex rel. Dept, of Health and Envixon- 
. mental Sciences v. Lasorte. 396 P.2d 477, 182 
Mont. 267. 

Wash—Barrie v. Kitsap County, 613 P.2d 1148, 93 
Wash.2d 843. 

Regulation Invalid 

Bl —^Peabody Coal Co. v. Blinois Pollution Control Bd, 
344 N.E2d 279, 36 m.App.3d S. 

Burden of establishing invalidity 

Bl.—U.S. Steel Corp. v. Blinois Pollution Control Bd., 
367 N.E2d 327, 9 Bl.Dec. 893, 52 Bl.App.3d 1. 

§ 188. -Adoption and Effect 

Library References 
Health and Environment «»25.- 
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65. Disclosure of technical data 

Ohio-^ity of Middletown v. Nichols, 458 N.E2d 886 , 

9 Ohio App.3d 135. 9 O.B.R. 199. 

66. Reftisal to consider evidence of potential 
economic effects 

Cal.—Western Oil and Gas Ass’n v. Air Resources Bd., 
208 Cal.Rptr. 8 Sa 691 P.2d 606, 37 C3d 502. 

72. Ill.—Illinois State Oiamber of Commerce v. Pol¬ 
lution Control Bd., 364 N.E2d 631, 7 BLDee. 470. 
49 lU.App.3d 954. 

74. Pa.—East Pennsboro Tp. Authority v. Com., 
Dept of Environinental Resources, 334 A.2d 798, 
18 Pa.Cmwlth. 58. 

Regulations of predecessor 

Ill.—Mystik Tape, Division ai Borden, Inc v. Pollution 
Control Bd, 328 NE.2d 5. 60 IlL2d 330. 

NJ.—AppUcation of Modem Indus. Waste Service, 
Ina. 379 A2d 476, 153 NJ.Super. 231 
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79. Did not delegate authority 

N M —Kerr-McGee Nuclear Corp. v New Mexico Wa¬ 
ter Quality Control Com'n. App, 647 P 2d 873, 98 
N.M 240, cert quashed 648 P 2d 794, 98 N M 
336. 

§ 139. Penalties 

Library References 
Health and Environment ®=»25.- 
6(8), 25.7(24). 
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80. Ala—State ex rel. Graddick v Jebsen S (UK) 
Ltd. 377 So 2d 940. 

Cal—South Coast Regional Commission v. Gordon, 
148 Cal.Rptr. 775, 84 C.A 3d 612. 

Colo.—Air Pollution Variance Bd v. Western Alfalfa 
Corp.. SS3 P.2d 811, 191 Colo 4SS. 

111.—Tn-County Landfill Co v Illinois Pollution Con¬ 
trol Bd.. 3S3 NE 2d 316. 41 111.App 3d 249 

N.Y.—People v. Mattiace Industries, Inc, 417 N E.2d 
363, 52 N Y 2d 739, 436, N.Y.S.2d 269 

Pa.—Com., Dept, of Environmental Resources v Peggs 
Run Coal Co, 423 A 2d 763, 33 PaCmwIth 312. 

Criteria for orders as standards of aggravation 
or mitigation 

III—Southern Illinois Asphalt Co.. Inc v Pollution 
Control Bd. 326 N E.2d 406. 60 I11.2d 204. 

81. Ill.—Draper & Kramer Inc. v. Illinois Pollution 
Control Bd, 353 N.E2d 106, 40 Ill.App.3d 918. 

85. Ill —Lloyd A. Fry Roofing Co v Pollution Con¬ 
trol Bd., 314 N.E.2d 330, 20 Ill App.3d 301, cert 
den 93 S Ct. 1438, 420 U S. 996, 43 L.Ed.2d 679, 
app after remand 361 N.E.2d 23. 5 Ill.Dec 23, 46 
Ill.App.3d 412. 

87. Colo—Lloyd A Fry Roofing Co v State Dept 
of Health Air Pollution Variance Bd. 333 P.2d 
BOO, 191 Colo 463. 

111.—Lloyd A. Fry Roofing Co. v. Pollution Control 
Bd.. 314 N.E2d 330, 20 Ill.App3d 301, cert den. 
93 S.Ct. 1438, 420 U S. 996, 43 L Ed.2d 679, app. 
after remand 361 N.E2d 23, 3 Ill.Dec 23, 46 
Ill.App.3d 412 

90. Ill.—Processing & Books, Inc. v Pollution Con¬ 
trol Bd.. 351 N.E.2d 863, 64 Ill 2d 68. 

§ 140. Administrative Proceedings 
in General 

Library References 
Health and Environment ^25.- 
6(8), 25.7(14). 

91. CaL—Laurel Hills Homeowners Ass'n v. Qty 
Coundl of Qty of Los Angeles, 147 CalRptr 842, 
83 C.A.3d SIS. 

N.J.—Application of North Jersey Dist. Water Supply 
Commission, 417 A.2d 109S, 173 N.J.Super. 167. 

N.Y.—Town of Henrietta v. Department of Environ¬ 
mental Conservation of New York. 430 N.Y.S.2d 
440, 76 A.D.2d 21S. 

S.D.—Matter of Solid Waste Disposal Permit Applica¬ 
tion of Clay County and Qty of Vermillion, 293 
N.W.2d 328. 

Inspection of premises 

U.S.—Stauffer Chemical Co. v. Environmental Protec¬ 
tion Agency, C.A Wyo., 647 F.2d 1075. 

Colo.—^Western Alfalfa Corp. v. Air Pollution Variance 
Bd.. 534 P.2d 796, 33 Colo.App. 207, affd. 333 
P.2d 811, 191 Cok). 433. 

N.Y.—Flynn v. Flacke. 430 N.Y.S.2d 84, 87 AD.2d 
930. 
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92. Conn.—East Haven Economic Development Com¬ 
mission V. Department of Environmental Protec¬ 
tion, 409 A.2d 158, 36 Conn.Sup. 1, certification 
den. 403 A.2d 1101, 178 Conn. 733. 

Fla.—Suwannee River Area Council Boy Scouu of 
Amecioa v.. State, Department, of Community Af- 
fidfs, App., 384 So.2d 1369. 
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Ga.—Department of Natural Rciources v American 
Cyanamid Co, 238 S E 2d 886, 239 Ga 740 

111 —Fox Valley Grease Co. Inc. v Pollution Control 
Bd of Slate of 111, 394 NE2d 1057, 31 Ill.Dec 
739, 76 lll.App.3d 188 

Minn —Barren v. State, 284 N W 2d 834. 

N M —Kerr-McGee Nuclear Corp v New Mexico En¬ 
vironmental Imp. Bd , App, 637 P 2d 38, 97 N M 
88 . 

N Y —Stapf V. Flacke, 444 N Y.S 2d 345, 1 1 1 Misc,2d 
368. 

Ohio—State ex rel Williams v City of Canton. 364 
N.E2d 1161, 31 Ohio St.2d 81, 5 00 3d 30. 

Pa —Coward v Com, Dept, of Environmental Re¬ 
sources, 406 A.2d 587, 46 PaCmwIth. 416—Lucas 
V Com, Dept, of Environmental Resources, 420 
A 2d 1. 53 PaCmwIth. 598. 

Wis—^Wisconsin's Environmental Decade, Inc v De¬ 
partment of Industry, Labor and Human Relations, 
312 N.W2d 749. 104 Wis2d 640 

Ex parte contacts between officials and appli¬ 
cant 

111 —^Town of Ottawa v 111 Pollution Control Bd, 472 
N E.2d ISO, 84 Ill.Dec 400, 129 Ill.App.3d 121 

Solid waste authority standing committees not 
subject to open meeting requirements 

Del —Delaware Solid Waste Authority v NewsJournal 
Co., 480 A.2d 628. 

Due process not violated 

Ill—Freeman Coal Mining Co v. Illinois Pollution 
Control Bd.. 330 NE2d 524, 29 Ill App 3d 441 

R-L—Davis V Wood, 427 A 2d 332, app. after remand 
444 A.2d 190 

Proceeding not contrary to law 

Iowa—^Young Plumbing and Heating Co. v. Iowa Natu¬ 
ral Resources Council, 276 N.W 2d 377. 

Minn.—No Power Line, Inc. v. Minnesota Environmen¬ 
tal Quality Council, 262 N.W.2d 312 

93. Pa —Com. v. Barnes & Tucker Co., 319 A.2d 871, 
455 Pa. 392, on remand 353 A.2d 471, 23 Pa. 
Cmwith. 496, affd., Sup., 371 A.2d 461, 472 Pa. 
115. App dism 98 S.Ct. 38, 434 U.S. 807, 54 
L.Ed.2d 63. 

Mich.—Berlin & Farm Liquid Incineration, Ina v. 
Michigan Dept, of Natural Resources, 264 N.W.2d 
37, 80 Mich.App. 490. 

94. Wyo—Laramie River Conservation Council v. In¬ 
dustrial Siting Council, 588 P.2d 1241. 

96. N.J.—Matter of Dept, of Environmental Protec¬ 
tion, Division of Water Resources of State of New 
Jersey, 426 A.2d 534, 177 N.J.Super. 304. 

N.Y.—Metropolitan Sav Bank v. Residual Realties, 
Ltd., 425 N.YS.2d 508, 102 Misc.Zd 1105. 

97. Fla.—Manasota-88, Inc. v State, Dept, of Envi¬ 
ronmental Regulation, App. 1 Dist, 417 So.2d 
846. 

Ill.—Holiday Inns, Inc. v. Pollution Control Bd.. 327 
N.E.2d 364, 27 ni.App.3d 704. 

Minn.—No Power Line, Inc. v, Minnesota Environmen¬ 
tal QuaUty Council. 262 N.W.2d 312 

N.M.—Gonzalez v. Whitako-, 643 P.2d 274, 97 N.M. 
710. 

N.Y.-Stapf v. Flacke, 437 N.Y.S.2d 780, 80 A.D.2d 
927. 

Pa.—Com., Dept of Environmental Resources v. Beth¬ 
lehem Steel Corp., 367 A.2d 222, 469 Pi. 378. cert, 
den. 97 S-Cl 1600, 430 U.S. 955, 31 LEd.2d 804. 

Minn.—P^le for Environmental Enlightenment ft Re¬ 
sponsibility (PEERX Inc. V. Minnesota Environ¬ 
mental (Quality Council. 266 N.W.2d 838. 

Mont.—Kadillak v. Anaconda Co., 602 P.2d 147, 184 
Mont. 127, app. after remand 643 P.2d 1178, 198 
Mont 70. 

S.D.—Matter of Solid Waste DispoMi Permit Applica¬ 
tion by Qty of Sbux Falls, 268 N.W.2d S99-Mat- 
ter of Sohd Waste Disposal Permit Application of 
day County and Qty of Vermillion, 295 N.W.2d 
328. 

Wash.—ASARGO Inc. v. Air Quality Coalition, 601 
P.2d 501, 92 Wash.2d 683. 


No forum 

Fla—^Suwannee River Area Council Boy Scouts of 
America v State, Department of Community Af¬ 
fairs. App. 384 So.2d 1369 

98. Del.—Matter of Dept of Natural Resources and 
Environmental Control, Super., 401 A.2d 93 

N.J—Board of Chosen Freeholders of Essex County 
and Essex County Imp Authoniy v, O’Hern, 391 
A 2d 583, 161 N.J Super 274. 

1. Planning commissions 

Vt—In re Wildlife Wonderland, Inc-, 346 A 2d 645, 
133 Vt 507 

3. Ill —Mathers v Pollution Control Bd., 438 N E 2d 
213. 63 Ill.Dec. 475, 107 Ill.App.3d 729 

Environmental group 

Fla —Manatee County v. State Dept, of Environmental 
Regulation, App. 1 Dist, 429 So 2d 360, review 
den 438 So 2d 833. 

Ill —Mathers v Pollution Control Bd , 438 N E2d 213, 
63 Ill.Dec. 475. 107 III App 3d 729. 

5. Ill—Draper ft Kramer Inc v Illinois Pollution 

Control Bd, 353 N.E2d 106, 40 Ill App 3d 918. 

Odors 

(2) Other matters. 

III.—Aluminum Coil Anodizing Corp v. Pollution Con¬ 
trol Bd., 351 N.E.2d 612, 40 III.App3d 783. 

6. Ill—Cobin V Illinois Pollution Control Bd.. 307 

NE2d 191, 16 Ill.App.3d 938, affd. 401 N.E2d 
1390, 36 111 Dec. 936, 36 Ill.2d 382 

7. Ill—Cobin V Illinois Pollution Control Bd, 307 
N.E2d 191, 16 Ill.App2d 938, affd. 401 N.E2d 
1390, 36 lILDec 936, 36 Ill.2d 382. 

9, N.H.—Society for Protection of New Hampshire 
Forests v Water Supply and Pollution Contrd 
Commission, 337 A.2d 788, 115 NH. 192 

§ 141. Evidence 
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17. D.C.—Environmental Defense Fund v. Environ¬ 
mental Protection Agency, C A., 398 F.2d 62, 194 
U.SAppD.C 143 

111.—Aluminum Coil Anodizing Corp. v. Pollution Con¬ 
trol Bd.. 331 N.E2d 612, 40 Ill App.3d 785. 

Tenn.—Chastain v. Tennessee Water Quality Control 
Bd.. 555 S.W2d 113. 

Expertise of commlssloii and staff and informa¬ 
tion obtained by staff 

N.H.—Qty of Concord v. Water Supply and Pollution 
Control Commission. 347 A.2d 173, 115 N.H. 614. 

Discretion not abused 

Wash.—Skagit County v. State. Dept, of Ecology, 613 
P.2d 115, 93 Wasb.2d 742. 

18. D.C. — National Lime Ass’n v. Environmental 
Protection Agency. CA., 627 F.2d 416, 200 U.S. 
App.D.C 363. 

N.J.—State, DepL of Environmental Protection v. Exx¬ 
on Corp., 376 A.2d 1339, 151 NJ.Siiper. 464. 

S.D.—Matter of Solid Waste Disposal Permit Applica¬ 
tion of Qay County and Qty of Vennillion, 295 
N.W.2d 328. 

20. Fla.—Florida Dqrt of Ttansp. v. J.W.C Co., 
Inc., App., 396 So.2d 778. 

Mo.—Lafayette Pait Baptist Church v. Board of Ad¬ 
justment of Qty of St. Louis, App., 599 S.W.2d 61. 

Tex.—Galveston Bay Conservation and Preservation 
Ass’n V. Texas Air Control Bd.. Qv.App., 586 
S.W.2d 63A err. ref. no rev. err. 

Proof beyond reasonable doubt not required 

Utah—Lloyd A. Fiy Co. v, Utah Air Conaervation 
Committee. 545 P.2d 493. 

22. U.S.—PassBvant Corp. v U.E Environmental 
Protection Agency, Region II, D.C.NJ., 477 
F.Supp. 1200. 
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IH—Processing & Books, Inc Pollution Control Bd. 

351 N E2d 865. 64 I11.2d 68 
N J.—Birchwood Lakes Colony Club, Inc v Borough 
of Medford Lakes, 432 A 2d 525, 179 NJ Super 
409. mod on oth grds 449 A 2d 472. 90 N J. 582. 
Defenses 

III—Darling & Co v Eniironmental Protection Agen¬ 
cy, 328 N.E 2d 122, 28 III App 3d 258. 

23. Special defense 

U S —Bethlehem Steel Corp v U S. Environmental 
Protection Agency. C A , 638 F 2d 994, app after 
remand 742 F 2d 1028 

25. N.Y.—Toun of Islip v. Public Ser\ice Commis¬ 
sion, 397 N.Y S 2d 17. 59 A.D 2d 536 

26. Colo—^Air Pollution Variance Bd. v Western Al¬ 
falfa COip., 553 P2d 811, 191 Colo 455 

III.—Aluminum Coil Anodiang Corp. v Pollution Con¬ 
trol Bd., 351 N.E 2d 612, 40 III App.3d 785 
Minn —People for Environmental Enlightenment & Re- 
sponsibihty (PEER), Inc v Minnesota Environ¬ 
mental Quality Council, 266 N W 2d 858. 

Vt.—In re Lunde Const Co, 428 A 2d 1140, 139 Vt 
376 

27. R.I—Davis v. Wood, 444 A.2d 190. 

S D.—Matter of Solid Waste Disposal Permit Applica¬ 
tion of Clay County and City of Vermillion, 295 
N W 2d 328. 

Evidence inadmissible 

Ill.—^Freeman Cbal Mining Co v. Illinois Pollution 
Control Bd., 330 N E.2d 524. 29 111 App 3d 441 

28. Pa —Ram^ Borough v. Commonwealth Dept, of 
Environmental Resources, 327 A 2d 647, IS Pa 
Cmwkh. 601. afTd. 351 A 2d 613, 466 Pa. 45 
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30. Vt—^In re Wildlife Wonderland, Inc,, 346 A.2d 
645, 133 Vt 507. 

31. Mo —Dempsey v. Boys’ Qub of City of St Louis, 
Inc., App., 558 S.W 2d 262, 

Pa —Com Dept, of Environmental Resources v, Glas¬ 
gow (Quarry, Inc, 351 A 2d 689, 23 Pa-Cmwlth. 
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Fla —Fox v South Flonda Regional Planning Council, 
App. 327 So.2d 56 

Substitution of Judgment for initial agency as 
impermissible 

N Y —Flacke v Freshwater Wetlands Appeals Bd. of 
State of NY. 449 N.Y.S.2d 361, 87 A.D2d 898 
Ohio—Cleveland Elec. Illuminating Co v. Williams, 
380 N E.2d 1342. S3 Ohio App 2d 272, 9 0.0.3d 
409, cert den 99 S.Ct. 189, 439 U.S 865, 58 
L Ed 2d 175. 

3. Fla—Flonda Elec. Power Coordinating Group, 
Inc. V Askew, App, 366 So.2d 1186. 

Md—Carusillo v Pnnce George's County, 424 A.2d 
1106, 289 Md 436, affd, App, 447 A 2d 90, 52 
Md.App 44 

N M.—Taos Ski Valley Water and Sanitation Dist. v 
New Mexico Water Quality Control Commission, 
App.. 572 P.2d 550, 91 N M 203. 

Pa.—Bethlehem Steel Coi^ v. Com., Dept of Environ¬ 
mental Resources, 390 A.2d 1383, 37 Pa.Cmwlth 
479. 
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5. Cal.—City of Santa Barbara v. California Coastal 
Zone Conservation Committee, 142 Cal.Rptr. 356, 
75 C.A 3d 572. 

7. Cal—Manna Plaza v California Coastal Zone 
Conservation Commission, 140 CaLRptr 725, 73 
C.A3d 311. 

County not entitled 

Fla.—Sarasota County v General Development Coip., 
App, 325 So 2d 45. 

County held not entitled 
Fla —Sarasota County v. Beker Phosphate Corp, App, 
322 So 2d 655. 

Not an aggrieved person 

Mo.—^Village of Claycomo v. Gty of Kansas City, App, 
635 S.W.2d 365 

9. Me.—Matter of Pittston Co. Oil Refinery and Ma- 

nne Terminal at Eastport, 375 A.2d 530. 

Appellant from grant of permit need not assert 
standing as person aggrieved 
Cal.—Klitgaard & Jones, Inc v. San Diego Coast Re¬ 
gional Commission, 121 Cal.Rptr. 650, 48 C.A.3d 
99 

Standing to appeal 

Pa.—^Franklin Tp. v. Com., Dept, of Environmental 
Resources, 435 A.2d 675. 62 Pa.Cmwlth. 205. 

10. Gal.—Qty of Santa Barbara v. California Coastal 
Zone Conservation Committee, 142 GaI.Rptr. 336, 
75 CA.3d 572. 

II. Participation of agency appealed from 

Vt.—In re Wildlife Wonderland, Inc., 346 A.2d 643, 

133 Vt. 507. 

Reftisal to hear appeal raising no sobstantial 
Issue 

f 

Cal.—Davis v. California Coastal Zone Conaervition 
Commission, 129 CaLRptr. 417, 57 CA.3d TOO. 


Time limit for decision waived 
Vt —In re Wildlife Wonderland, Inc, 346 A.2d 645. 
133 Vt 507 

Review of record no substitute 
Or—Rivergate Residents Ass’n v. Land Conservation 
and Development Commission, 590 P 2d 1233, 38 
Or.App. 149 

12. Pa.—Warren Sand & Gravel Co., Inc. v Com., 
Dept of Environmental Resources, 341 A.2d 556, 
20 Pa Cmwlth 186—Com., Dept of Environmen¬ 
tal Resources v. Steward, 357 A 2d 255, 24 Pa 
Cmwlth. 493 

Burden of proof of permittee 
Cal —Coastal Southwest Development Corp v Califor¬ 
nia Coastal Zone Conservation Commission, 127 
Cal Rptr. 773, 55 C.A.3d 525. 

When required 

Ohio—Union Camp Corp, Harchem Division v. IVhit- 
man, 329 NE2d 690, 42 Ohio St.2d 441, 71 
0.0.2d 414. 

Vote required to approve permit 
Cal.—REA Enterprises v California Coastal Zone 
Commission, 125 Cal.Rptr. 201, 52 C A 3d 596. 

Adjudicatory procedure 

Ohio—U.S. Steel Corp. v. WiUiams. 400 N.E.2d 1358, 
61 Ohio App.2d ISS, IS 0.0.3d 288. 

13. Fla.—Albrecht v Department of Environmental 
Regulation, App., 353 Sa2d 883. 

Ohio—Robinson v Whitman, 352 N.E2d 167, 47 Ohio 
App.2d 43. 1 003d 177. 

14. Vt.—^Application of Geor^ F. Adams ft Ca, Ine., 
353 A.2d 576. 134 Vt. 172 

15. No denial of due process by membership of 
administrator who made decision below 

N.J.—Toms River Affiliates v, Department of Environ¬ 
mental Protection, 355 A.2d 679, 140 N.J.Super. 
135. 

16. Pa.—Ramey Borough v. Commonwealth Dept, of 
Environmental Resources, 327 A 2d 647, IS Pa. 
Cmwlth. 601, affd. 351 A.2d 613, 466 Pa. 45. 

17. Pa.—East Pennsboro Tp. Authonty v. Com., 
Dept, of Environmental Resources, 334 A.2d 798, 
18PB.Cmwlth 58 

Determination and disposition of ad¬ 
ministrative appeals has been con¬ 
sidered.'*^ 

18.5. Dismissal conditioned on jndldal deter¬ 
mination as to standing improper 
Fla —Sarasota County v. Beker Phosphate Corp., App,, 
322 So.2d 655 

Dissent on appeal board’s disposition of less 
than all aarignments of error 
Ohio—Rings v. Nichols, 468 N.E2d 1123, 13 Ohio 
App.3d 257, 13 O.B.R. 320. 

Grant or denial of permit 
Cal.—REA Enterprises v. California Coastal Zone 
Commission, 125 CaLRptr. 201, 52 C.A.3d 596 
Wis.—Phillips Plastics Corp. v. Dept, of Natural Re¬ 
sources. App., 297 N.W.2d 69, 98 Wis.2d 324 

Modification of order 

Pa.—^East Pennsboro Tp. Authority v. Com., Dept d 
Environmental Resources, 334 A.2d 798, 18 Pa. 
Cmwlth. 58. 

Time limit for determination 
Cal.—Coastal Southwest Development Corp. v. Califor¬ 
nia Coastal Zone Conservanoo Commission, 127 
CaLRptr. 775, 55 CA.3d 525. 
nL—Celotex Corp. v. Illinois Pollution Control Bd., 382 
N.E2d 864, 22 BLDec. 474, 65 ni.App.3d 776. 

Remand for ftirther proceedings 
Pa.—Com., Dept of Environmental Resonroes v. Preci¬ 
sion Tube Co., Inc., 358 A.2d 137, 24 PlLCmwlth. 
647. 
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§ 146. Review of, or Relief Against, 
Administrative Orders or 
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N.E2d 380, 33 NY.2d 337, 444 NY.S.2d 48, on 
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Ohio—Williams v. City of Akron, 374 N.E2d 1378, 54 
Ohio St 2d 136, 8 0.0.3d 125, on remand 400 
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Pa.—Com., Dept of Environmental Resources v. 
Wheeling-Pittsburgh Steel Corp., 348 A.2d 765, 22 
Pa.Cmwlth. 280, affd. in part and remd. 373 A.2d 
320, 473 Pa. 432, cert den. 98 S.a. 514, 434 U.S. 
969, 54 L.Ed.2d 456. 
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on oth. grds. 380 N.Y.S.2d 464, 85 Misc.2d 929. 
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Cal.—Sierra Club, Inc. v. Cahfbmia Coastal Commis¬ 
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600, 79 Ill.2d 271. 

Agency order not contested case 

(2) Other administrative actions. 

Or.-^lomon v. State Land Bd., 348 P 2d 1335. 25 
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26. Me-Matter of Intern. Paper Co.. Androscoggin 
Mill Expansion. 363 A 2d 235. 
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00.3d 83. 

Or —Fish and Wildlife Dept v. Land Conservation and 
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203 
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Enterpnses Stone & Lime Co.. Inc., 359 A.2d 843. 
25 PaCmwlth. 389 

Wis.—Kegonsa Joint Sanitary Dist. v. Qty of Stough¬ 
ton. 274 N.W.2d 598, 87 Wis.2d 131. 

Issues moot 
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Inc V Joint Committee for Review of Administra¬ 
tive Rules, 243 N W.2d 497, 73 Wis 2d 234. 

Denial of petition to repeal standard not subject 
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Wyo.—U.S Steel Corp v Wyommg Environmental 
Quality Council, 575 P.2d 749 

No justiciable controversy 

Wis.—Wisconsin's Environmental Decade. Inc. v State 
Dept of Natural Resources, 260 N W 2d 674, 82 
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N.E2d 258, 25 Ill.Dec. 602, 74 I11.2d 541. 
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Ohio—Union Camp Corp, Harchem Division v. Whit¬ 
man, 373 N E.2d 417, 34 Ohio St.2d 159, 8 0.0.3d 
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State Land and Water Adjudicatory Commission, 
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31. Ill.—Commonwealth Edison Co v. People, 367 
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35. VL—In re Wildlife Wonderland, Inc., 346 A.2d 
645, 133 Vt. 507. 

Wash.-ASARCO Inc. v. Air Quality Coalition, 601 
P.2d 301. 92 Wa8h.2d 683. 
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time 

Ind.—Sekerez v. Youngstown Sheet & Tube Co, 337 
N.E2d 521, 166 lnd.App. 563. 

Intervention 

Tex.—Galveston Bay Conservation and Preservation 
Aas'n V. Texas Air Control Bd., Civ.App., 586 
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F.Supp. 1200. 


Cal.—Anes Development Co. v. California Coastal 
Zone Conservation Commission, 122 Cal.Rptr 313, 
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affd in part and remd. 375 A.2d 320, 473 Pa. 432, 
cert den 98 S.Ct 514, 434 US 969. 34 L.Ed.2d 
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A.2d 376. 134 Vt. 172. 
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Fla.—Sarasota County v. Department of Administra¬ 
tion, App., 350 So.2d 802. 

m.—National Marine Service Inc. v. Illinois EP.A., 438 
N.E 2d 531, 76 lU.Dec 151, 120 Ill.App.3d 198. 
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39. Cal.—Grant v. Superior Court for Los Angeles 
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Conn.—Water Resources Commission v. Connecticut 
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969, 54 LEd.2d 456. 
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al Siting Counal, 388 P.2d 1241. 

Appeal not tantamount to stay 
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0O.3d 64. 
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Control Bd.. 384 N.E2d 922, 24 Ul.Dec 55. 67 
Ill.App.3d 839, app. dism. 398 N.E2d 9. 34 lU. 
Dec 334, 78 I11.2d 1 

Necessary party 

Wash.—Harvey v. Board of County Com'rs of San Juan 
County. 384 P2d 391, 90 Wash 2d 473. 
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174, 61 C.A.3d 460. 
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mission, 354 P 2d 62a 26 Or.App. 717. 
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Waiver 

111—EnviTonmental Protection Agency v. Pollution 
Control Bd., 346 N.E.2d 427, 37 IlLApp3d 519. 

Time limit not applicable 
Ill—^Illinois State Chamber of Commerce v Pollution 
Control Bd, 384 N.£.2d 922, 24 m.Dec. 55. 67 
Ill.App.3d 839, app. dism. 398 N.E2d 9, 34 III. 
Dec. 334, 78 I11.2d 1. 
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Wash.—Weyerhaeuser Co. v. King County, 592 P.2d 
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280. 
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denial 
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Md.—Department of Natural Resources v. Linchester 
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133 Vt. 507. 

55. Pa.—Payne v. Kassab, 312 A.2d 86, 11 Pa. 
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D.COkl.. 471 F.Supp. 68. 

Cal.—Running Fence Corp. v. Superior Court of Cali¬ 
fornia, Sonoma County, 124 CaLRptr. 339, 31 
C.A.3d 400. 


39A CJS 68 


Fla.—South Florida Regional Planning Council v. State 
Land and Water Adjudicatory Commission, App. 
372 So.2d 139. 

HI.—Aimour-Dial, Inc. v. Illinois Environmental Pro¬ 
tection Agency, 376 N.E2d 411. 17 IllDec. 412, 60 
ni.App.3d 64. 

N J.—Toms River Affiliates v. Department of Environ¬ 
mental Protection, 333 A.2d 679, 140 NJ.Super. 
133. 

N.C—Appeal of SeasheU Co., App., 213 S.E2d 374. 25 
N.C.App. 470. 

Pa —Bethlehem Steel Corp. v. Com, Dept of Environ¬ 
mental Resources, 390 A.2d 1383, 37 Pa.Cmwlth. 
479. 

Wash—ASARCO Inc. v. Air (Quality Coalition, 601 
P.2d 301. 92 Wash.2d 683. 

Wis.—Sanitary Transfer & Landfill, Inc. v Department 
of Natural Resources. 270 N.W.2d 144, 83 Wis.2d 
1 

Investigatory data not part of record where no 
hearing 

Me.—In re Belgrade Shores, Inc, 339 A 2d 59. 
Additional evidence permitted 
N.Y.—O'Brien v. Barnes Bldg. Co, Inc., 380 N.Y.S.2d 
403, 85 Misc.2d 424, affd. 372 N Y.S.2d 992, 48 
A D.2d 1018. 

61. Wis.— Wisconsin’s Envuonmental Decade, Inc. v. 
Public Service Commission, 256 NW2d 149, 79 
Wis 2d 409 

62. Me.—Ethyl Corp v. Adams, 373 A.2d 1063. 

63. Wash.—Matter of Zittel's Manna, Inc., 365 P.2d 
1196, 17 Wash.App. 774. 

Wis—Wisconsin's Environmental Decade, Inc. v. Pub¬ 
lic Service (Commission, 236 N.W.2d 149, 79 
Wis.2d 409 

64. U S.—Colorado River Water Conservation Dist. v. 

U. S., CA.Cola, 593 F.2d 907. 

Wash.—ASARCO Inc. v. Air Quality Coalition, 601 
P.2d 501, 92 Wash.2d 683. 

65. Pa —Ramey Borough v. Commonwealth Dept of 
Environmental Resources, 327 A.2d 647, 15 Pa. 
Cmwlth. 601, affd. 351 A.2d 613, 466 Pa. 43 
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69. HI.—Holiday Inna, Inc. v. Pollution (Control Bd., 
327 N.E2d 364, 27 ni.App.3d 704—Sangamo 
Const Co. v. Pollution Control Bd., 328 N.E2d 
371, 27 Ill.App.3d 949—Fleischmann Malting Co. 

V. Illinois Pollution Control Bd., 329 N.E.2d 282, 
28 m.App.3d 639. 

Pa.—Allegheny County v. Ltsi, 430 A.2d 1033, 60 
Pa Cmwlth. 100. 

Stay of order 

U.S.—Union Elec. Co v. Environmental Protection 
Aspacy, D.C.Mo.. 450 F.Supp. 803, revd. on oth. 
gids., CA., 393 F.2d 299, cert den. 100 S.a. 76. 
444 U.S. 839, 62 LEd.2d 30. 

HI.—^Wells Mfg. Co. V. Pollution Control Bd., 383 
N.E2d 148, 22 IU.Dec. 672, 73 Hl.Zd 226. 
Ohio-Benton Tp. v. Williams, 333 N.E.2d 854, 47 
Ohio App.2d 303, 1 0.0.3d 362. 

Deddon not aibttrary 

Fla.—General Development Corp. v. Florida Land and 
Water Adjudicatory Commiasioii, App., 368 So.2d 
1323. 

Pa.—Conoemed Citizens For Orderly Progieai v. Com., 
Dept of Environmental Resouroea, 387 AJd 989, 
36 Pa.Cmwlth. 192. 

Prospective application only 
Cal.—FiUabury v. South Coast Regional Commission, 
139 Cal.Rptr. 760, 71 C.A.3d 740. 
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70. Cal.—Patterson v. Central Coast Regional Coastal 
Zone Conservation Commission, 130 Cal.Rptr 
169, 38 CA.3d 833. 

Conn.—Feinson v Conservation Commission of Town 
of Newtown, 429 A.2d 910, 180 Conn. 421 

Ill —Peabody Coal Co. v. Illinois Pollution Control Bd, 
344 N E2d 279, 36 IIl.App 3d 3. 

NY.—Gumper v. Biggane, 367 NYS.2d 677, 81 
Misc2d 947 

Pa.—Com., Dept, of Environmental Resources v. Bier- 
man, 334 A.2d 48, 23 Pa.Cmwlth. 646. 

Modification 

Pa^-Com., Dept of Environmental Resources v. Mill 
Service, Inc.. 347 A.2d 303, 21 Pa.Cmwlth. 642. 

Dedflon not arbitrary 

Minn.—Reserve Min. Co. v. Minnesota Pollution Con¬ 
trol Agency, 267 N W 2d 720 

Wash.—Weyerhaeuser Co. v. King County, 392 P.2d 
1108, 91 Wash.2d 721 

Dediion arbitrary 

N.Y.—Miracle Mile Associates v. Department of Envi¬ 
ronmental Conservation, 414 N.Y.S.2d 277, 98 
Misc.2d 519. 

71. Determination not clearly erroneous 

Wash.—Lassila v. City of Wenatchee, 376 P.2d 34, 89 

Wash.2d 804 

72. Ill.—Fox Valley Grease Co., Inc. v. Pollution 
Control Bd. of State of Ill., 394 N.E2d 1037, 31 
III Dec. 739, 76 IIl.App 3d 188 

Wash.—ASARCO Inc. v. Air Quality Coalition, 601 
P.2d 301. 92 Wash.2d 683. 

73. Tex.—Texas Antiquities Committee v. Dallas 
County Community College Dist., 334 S.W.2d 
924, 18 A.L.R.4th 973. 

74. Me.—In re Ryerson Hill Solid Waste Disposal 
Site—Paris Utility Dist., South Pans, 379 A.2d 
384. 

77. III.—CPC Intern., Inc. v. Pollution Control Bd, 
336 N.E.2d 601, 32 Ill.App.3d 747 

Me.—King Resources Co v Board of Environmental 
Protection, 383 A.2d 383. 

Minn—Bartell v. State. 284 N.W.2d 834 

Mias.—Save the Bay, Inc v. Mississippi Au- and Water 
Pollution Control Commission, 341 So.2d 98 

Pa.—Bethlehon Steel Corp. v. Com., Dept, of Environ¬ 
mental Resources, 390 A.2d 1383, 37 PaCmwlth. 
479. 

Failure to give aotice of right to be heard 

Or.—^Pacific Northwest Power Co. v. Department of 
Environmental Quality, 342 P.2d 1039, 23 OrApp 
447. 

78. IlL—Celotex Corp. v. Pollution Control Bd., 368 
N.E2d 1134, 11 IlLDec. 326, 53 ni.App3d 662, 
app. after remand 429 N.E2d 194, 37 ni.Dec. 343, 
IW Ill.App.3d 320, affd. in part and remd. 443 
N.E2d 752, 68 lll.Dec. 108. 

79. Ill.—Lloyd A. Fry Roofing Co. v. Pollution Con¬ 
trol Bd.. 314 N.E2d.330, 20 DLApp.3d 301, cert, 
den. 93 S.Ct. 1438, 420 U.S. 996, 43 L.Ed.2d 679, 
app. after remand 361 N.E2d 23. 3 IU.Dec. 23, 46 
IIl.App.3d 412. 

88. Fla.—Coulter v. Davin, App., 373 Sa2d 423. 

Tex.—Galveston Bay Conservation and Preservation 
Ass’n v, Texas Air Control Bd., Gv.^qip., 386 
S.W.2d 634, err. rev. no rev err. 

Wash.—D.EB.T., Ltd. v. Board of Clallam County 
Com'rs, 600 P.2d 628, 24 WasKApp. 136. 
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86. Limited review, where prior review under 
Invalid statute 

Md.—Department of Natural Resources’ v. Linchester 
Sand & Gravel Corp., 334 A2d 314, 274 Md. 211. 

Teguee not moot 

Md.—Department of Natural Resources v. Linchester 
Sand A Gravel Corp., 334 A 2d 314, 274 Md. 211. 


Remand unnecessary 

Pa —Concerned Qtizens For Orderly Progress v. Com, 
Dept of Environmenul Resources, 387 A 2d 989, 
36 PaCmwlth 192 
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87. U.S.—Harrison v. Indiana Auto Shredders Co, 
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Colo.—Colorado-Ute Elec. Ass'n, Inc. v Air Pollution 
Control Com'n of Colorado Dept, of Health, App, 
648 P.2d 150 

III —Fleischmann Malting Co. v. Illinois Pollution Con¬ 
trol Bd., 329 N E.2d 282, 28 IU.App.3d 659 

Iowa—Ginton Community School Dist. v. Anderson, 
322 N.W.2d 73. 

NJ —Birchwood Lakes Colony Club, Inc. v. Borough 
of Medford Ukes, 432 A.2d 323, 179 N.J.Super. 
409, mod on oth. grds 449 A 2d 472, 90 NJ 382. 

N.M.—State ex rel. New Mexico Water Quality Control 
Commission v Molybdenum Corp. of Amenca, 335 
P.2d 373, 89 N M. 332, cert den. 338 P.2d 620, 90 
N.M. 8. 

N.Y.—State v Shell Oil Co.. 446 NY.S.2d 602. 86 
A.D.2d 738. 

Ohio—State, ex rel Brown v Dayton Malleable, Inc., 
438 N.E2d 120, 1 Ohio St 3d 131, 1 O.B.R. 183. 

Pa—Com. V Washington Tp, Fayette County. 344 
A.2d 436, 463 Pa. 120 

Wyo.—Town of Torrington v Environmental Quality 
Council, 337 P 2d 1143. 

Independent cause of action created by statute 

Mich.—Eyde v. State. 225 NW.2d 1. 393 Mich. 433, 
app. after remand 267 N.W 2d 442, 82 Mich.App. 
531. 

Iqjunctive relief 

U.S.—Alabama Air Pollution Control Commission v. 
Republic Steel Corp, C.A.A1a., 646 F.2d 210 
Cabrera v. Municipality of Bayamon, D.C.Puerto 
Rico, 370 F.Supp 859, remd 362 F.2d 91. 

Mich —Wayne County Dept, of Health, Air Pollution 
Control Division v. Olsonite Corp, 263 N.W.2d 
778, 79 Mich.App. 668 

Mont.—State ex rel Dept of Health and Environmental 
Sciences v. Lincoln County, 384 P.2d 1293, 178 
Mont. 410. 

N.Y.—State v New York City Transit Authority, 393 
N.Y.S.2d 74, 57 AD.2d 553 

Ohio—Gty of Columbus v. Tester, 374 N.E.2d 154, 53 
Ohio St.2d 233, 7 0.0.3d 410. 

Tex.-Ex parte Werbliid,>336 S.W.2d 542. 

Postponement pending federal proceedings not 
required 

Minn.—State, by PoUuUon Control Agency v. U.S Steel 
Corp.. 240 N.W.2d 316, 307 Minn. 374. 

Pa.—Com. V. Coward, 414 A2d 91. 489 Pa. 327. 

Damages 

NJ.—Birchwood Lakes Colony Club, Inc. v. Borough 
of Medfoid Lakes, 432 A.2d 323, 179 NJ.Super. 
409, mod. on oth. grds. 449 A.2d 472, 90 NJ. 382 

Unenforceable 

111.—Celotex Coip. v. Illinois Pdlution Control Bd., 429 
N.E2d 194, 37 ULDec. 343. 100 lU.App.3d 320, 
aifd. in part and remd. 445 N.E2d 752, 68 111 Dec. 
108, 94 lU.2d 107. 

Liability of public entity 

NJ.—Birchwood Lakes Colony Gub, Inc. v. Borough 
of Medford Lakes, 449 A.2d 472, 90 N.J. 382. 

Issuance of inspection warrant 

Ca].-^ 08 eph v. Masonite Corp., 1 Dist., 195 CaLRptr. 
629, 148 CA.3d 6. 

88. ni.—People ex rel. Scott v. U.S. Steel Corp., 332 
N.E2d 223, 40 lU.App.3d 607. 


Minn.—State, by Pollution Control Agency v U S. Steel 
Corp, 240 N.W 2d 316, 307 Minn. 374. 

89. Pa —George F. Mayer and Sons v. Com., Dept of 
Environmental Resources, Philadelphia Strike 
Force, 334 A.2d 313, 18 Pa.Cmwlth. 85. 

Methods of enforcement 

Tenn.—General Portland v. Chattanooga-KamUton 
County Air PoUution Control Bd., App., 560 
SW.2d910 

90. N.Y.—Vittengl v. Congdon, 417 N.Y.S.2d 587, 
100 Misc.2d 40. 

91. HI. —Kaeding v. Pollution Control Bd., 316 
N.E2d 788, 2 lll.App.3d 36. affd. 342 N.E.2d 376, 
62 I11.2d 385. 
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90 Misc.2d 269 
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A 2d 583, 161 NJ.Super 274. 

98. III.—^Metropolitan Sanitary Dist of Greater Chi¬ 
cago V U.S. Steel Corp., 332 N.E2d 426, 30 
Iil.App.3d 360, cert den. 96 S.Ct. 1482, 424 U.S. 
976, 47 LEd.2d 746. 

1. Request for compliance 

Tex.—Lloyd A. Fry Roofing Co. v. State, Gv.App., 316 
S.W.2d 430, err ref. no rev. err. app. after remand 
524 SW.2d 313, err. ref. no rev. err., app. after 
remand 541 SW2d 639, err. ref. no rev. err. 
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Ventron Corp., 440 A 2d 433, 182 NJ.Super. 210, 
affd as mod. on oth. grds., 468 A.2d 150, 94 NJ. 
473 
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Inc., 331 N.E2d 448, 47 Ohio St2d 76, 1 0.O.3d 
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136 Vt 213, app. after remand 400 A.2d 1013, 137 
Vt 142. 

11. U.S.—Gty of Philadelphia v. Stepan Chemical 
Co.. D.C.Pa., 344 F.Supp. 1133. 
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Conn —^Town of Greenwich v Connecticut Transp. Au¬ 
thority. 348 A.2d 596. 166 Conn. 337 
Iowa—Crane v Fulton. 270 N W 2d 601 
Md—State, Dept of Health & Mental Hygiene v. 

Congoleum Corp. 443 A.2d 130, 51 Md.App 257. 
NJ—Hoboken Environment Committee. Inc v. Ger¬ 
man Seaman’s Mission of New York. 391 A 2d 577, 
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man Seaman’s Mission of New York, 391 A 2d 577, 
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101 

13. Mich.—Eyde v State, 225 NW.2d 1. 393 Mich 
453, app after remand 267 N W.2d 442, 82 Mich 
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Minn—Minnesota Public Interest Research Group v 
White Bear Rod and Gun Qub, 257 N.W 2d 762 
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Brought in name of state 
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360, cert. den. 96 S.Ct. 1482, 424 U S 976. 47 
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21. Mich—Eyde v Slate. 225 N.W 2d 1, 393 Mich 
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N W 2d 290, 297 Minn 218, app after remand 243 
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377 So.2d 940 

111.—Ralston Purina Co. v. Pollution Control Bd., 325 
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A state attorney lacks standing, ab¬ 
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Twelfth Judicial Circuit v. General Development 
Corp., App., 448 So 2d 1074, approved 469 So 2d 
1381 
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App, 342 N.E 2d 723 

Minn.—State, by Powderly v. Enckson, 285 N W 2d 84. 
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356 N.R2d 669, 1 lll.Dec. 481, 42 IlLApp.3d 766. 
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Tex —^Lloyd A. Fry Roofing Co v. State, Civ.App., 524 
S.W.2d 313, err. rev. no rev, err., app. after remand 
541 S.W.2d 639, err. lef. no rev. err. 

32. DL—Fleischmann Malting Co. v. Illinois Pollution 
Control Bd., 329 N.E2d 282, 28 lU.App.3d 659. 
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NE2d 727, 27 IUApp.3d53. 
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trol Agency, 267 N.W.2d 720. 
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Control Division v. Olsonite Corp., 263 NW.2d 
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Tex.—Lloyd A Fry Roofing Co. v State, Gv.App, 524 
S.W id 313, err ref no rev err, app. after remand 
541 S W 2d 639, err. ref. no rev. err. 
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Tex.—Texas Pet Foods, Inc v. State, GvApp., 529 
S.W.2d 820, err. ref. no rev. err. 

Standard of reasonableness 

U.S.—Harrison v. Indiana Auto Shredders Co., CA 
Ind., 528 F.2d 1107. 

Defenses 

Pa.-Com. V. Gilpin Tp, 415 A.2d 1002, 52 Pa. 
Cmwlth. 414. 
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48. Conditions stated with specificity 

Tex—Texas Pet Foods, Inc. v State, Civ.App., 529 
S W.2d 820, err ref. no rev err. 

Claim of economic hardship does not excuse 
compliance 

Mo—Hammack v Missouri Clean Water Com'n, App., 
659 SW2d 595 

page 628 

54. Remand where new statute enacted pend¬ 
ing action 

Mich—Early v. Baughn, 232 NW.2d 375, 61 Mich 
App. 244. 

56. Qearly erroneous test inapplicable 

Wash —Chenuthon Corp v, Puget Sound Air Pollution 
Control Agency, 577 P 2d 606, 19 Wash.App 689 

Same criteria 

Wash.—Chemithon Corp v. Puget Sound Air Pollution 
Control Agency, 577 P 2d 606, 19 Wash App 689. 

57. No “error of law” 

Wash.—Chemithon Corp. v Puget Sound Air Pollution 
Control Agency, 577 P.2d 606, 19 Wash.App. 689 

§ 154 . -Penalties and Contempt 

Proceedings 

Library References 
Health and Environment ^25.- 
6(9), 25.7(24). 

62. Cal—Sanders v. Pacific Gas & Elec. Co, 126 
Cal-Rptr. 415, S3 CA.3d 661 

Ill.—Metropolitan Sanitary Dist. v Pollution Control 
Bd., 338 N.E.2d 392, 62 lll.2d 38 
Illinois Power Co. v. Currie, 329 N E 2d 926, 28 
in.App.3d 1079—Baker v. Illinois Pollution Con¬ 
trol Bd.. 336 N.E2d 325. 32 Ill.App.3d 660 

N M —State ex rel. New Mexico Water Quality Control 
Commission v, Molybdenum Corp. of Amenca, 
App., 553 P 2d 375, 89 N.M 532. cert. den. 538 
P 2d 620, 90 N M 8 

N.Y—DVC Industries, Inc v, Flacke, 447 N.Y.S.2d 
523, 86 A.D.2d 892. 

Pb—O eoige F. Mayer and Sons v. Com., Dept, of 
Environmental Resources, Philadelphia Strike 
Force, 334 A 2d 313, 18 Pa.Cmwlth 85—Com., 
Dept, of Environmental Resources v. Fleetwood 
Borough Authority, 346 A 2d 867, 21 Pa.Cmwlth 
349—A.H. Grove & Sons, Inc. v. Com Dept of 
Environtnental Resources, 452 A.2d 586, 70 Pa. 
Cmwlth. 34. 

Wash.—Chemithon Corp. v. Puget Sound Air Pollution 
Control Agency, 640 P.2d 1085, 31 Wash.App. 276. 

Wyo.—People v. Platte Pipe Line Co, 649 P.2d 208 

Purpose 

Ill.—May V. Illmois Pollution Control Bd, 342 N E.2d 
784, 35 m.App 3d 930. 

Statute valid 

Old.—State ex rel. Pollution Control Co. v. Kerr 
McGee Corp., 532 P.2d 1386. 

Jurladiction of court 

Tex.—Lloyd A. Fry Roofing Co v. State, Civ.App., 524 
S.W.2d 313, err. ref no rev. err., app. after remand 
541 S.W.2d 639, err ref no rev. err. 

Defenses 

Wash.—Yakima County Clean Air Authonty v Glas- 
cam Builders, Inc., 534 P.2d 33, 85 Wash 2d 255. 

Fine Invalid 

Ul.—North Shore Sanitary Dist. v. Pollution Control 
Bd., 342 N E2d 376, 62 I11.2d 385. . 

Evidence inadmissible 

Tex.—Lloyd A. Fry Roofing Co. v. State, Civ.App., 524 
S.W.2d 313, err. rd*. no rev err., app. after remand 
541 S.W.2d 639, err. ref. no rev err. 

Evidence sufficient 

Ala.—Burgess Mining & Const. Corp v. State ex rel 
Baxley, Qv., 312 So.2d 842, 55 AlaApp. 61. certio¬ 
rari denied 310 So 2d 872, 294 Ala. 16. 


Tex.—Lloyd A Fry Roofing Co v. State, Civ App, 524 
S W.2d 313, err ref no rev. err., app after remand 
541 S W 2d 639, err ref no rev. err. 

63. Ill—Marblehead Lime Co. v. Pollution Control 
Bd., 355 N E2d 607,42 Ill.App.3d 116—Hindman 
V. Environmental Protection Agency, 356 N.E 2d 
669. 1 Ill.Dec 481, 42 IlLApp 3d 766 

64. Ill —Freeman Coal Mining Co v Illinois Pollu¬ 
tion Control Bd.. 330 NE.2d 524, 29 III App 3d 
441—Baker v. Illinois Pollution Control Bd, 336 
NE2d 325. 32 Ill App 3d 660 

Good faith 

III.—CPC Intern, Inc. v. Pollution Control Bd., 336 
NE 2d 601, 32 IllApp.3d 747. 

65. Pa —Com. Dept, of Environmental Resources v. 
Pennsylvania Power Co., 337 A.2d 823, 461 Pa 
675 

Amount not excessive 

111.—Ralston Purina Co v Pollution Control Bd., 325 
N.E 2d 727, 27 Ill.App.3d 53. 

67. Pa.—Com v. Derry Tp., Westmoreland County, 
314 A.2d 868, 10 Pa.Cmwlth. 619, vac on oth 
grds 351 A 2d 606. 466 Pa. 31. 

68 . Pa.—Com. v. Derry Tp, Westmoreland County, 
314 A 2d 868, 10 Pa Cmwlth. 619, vac. on oth 
grds. 351 A.2d 606, 466 Pa. 31 

70. Petition sufficient 

Pa.—Com. V Derry Tp, Westmoreland County, 351 
A.2d 606, 466 Pa. 31 

Defenses 

Pa —Com. Dept, of Environmental Resources v. Penn¬ 
sylvania Power Co. 337 A.2d 823, 461 Pa. 675 

73. Pa —Com Dept, of Environmental Resources v. 
Pennsylvania Power Co., 337 A 2d 823, 461 Pa. 
675 

Impossibility 

(2) Other matters 

Pa.—Com. Dept of Environmental Resources v. Penn¬ 
sylvania Power Co, 337 A 2d 823, 461 Pa. 675. 

Good faith attempt 

Pa.—Com. Dept, of Environmental Resources v. Penn¬ 
sylvania Power Co.. ^37 A.2d 823, 461 Pa. 675. 

page 629 

76. Conn.—Water Resources Commission v. Connect¬ 
icut Sand & Stone Corp., 364 A.2d 208, 170 Conn. 
27 

79. Ind.—City of Gary v. Stream Pollution Control 
Bd. of State of Ind., App, 422 N.E2d 312. 

Pa.—Com V. Derry Tp., Westmoreland County, 
Cmwlth., 314 A.2d 874. 10 Pa.Cmwlth. 619, vac. 
on oth grds. 351 A.2d 606, 466 Pa 31 

80. Pa.—Com v. Derry Tp., Westmoreland County, 
314 A 2d 868, 10 Fa-Cmwlth. 619, vac on oth. 
grds 351 A.2d 606, 466 Pa. 31. 

81. Pa.—Com. v. Derry Tp, Westmoreland County, 
314 A.2d 874, 10 Pa Cmwlth. 619, affd. 351 A 2d 
606, 466 Pa. 31. 

page 630 

84-85. Pa.—Com. v. Derry Tp., Westmoreland 
County, 314 A2d 868,10 Pa.Cmwlth. 619, vac on 
oth. g^ 351 A.2d 606, 466 Pa. 31—Com. v 
Derry Tp., Westmoreland County, 314 A.2d 874, 
10 Pa.Cmwlth. 619, afTd. 351 A 2d 606, 466 Pa. 
31. 

§ 155. Criminal Offenses 
Library References 
Health and Environment ^25.- 
7(24). 

86. Tex.—American Plant Food Corp. v. State, Cr. 
App., 587 S.W.2d 679. 

Regulation inappUcable 

in.— Freeman Coal Mining Co. v. Illinois Pollution 
Control Bd.. 330 N.E2d 524, 29 I11J^pp.3d 441: 
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Jurisdiction to initiate summary criminal pro¬ 
ceedings 

Pa—Com., Dept of EnvironmentasI Resources v. 
Quaker State Oil Refining Co., 452 A 2d 614, 70 
Pa Cmwlth 107 

87. NY—People v Cohen, 381 NYS.2d 979. 85 
Misc.2d 982 

Ohio—State v Budd Co.. 425 N.E2d 935, 67 Ohio 
App.2d 23. 21 0.0.3d 340. 

Pa.—Com., Dept, of Environmental Resources v Fleet- 
wood Borough Authority, 346 A 2d 867, 21 Pa. 
Cmwlth 349 

Tex—American Plant Food Corp. v State, Cr.App., 
587 S.W.2d 679 

Regulatory statute 

Ohio—State v. Gastown, Inc, 360 N.E 2d 970, 49 Ohio 
Misc. 29, 3 0.0.3d 307. 

Should be brought under another statute 

Kan.—Taylor 'v. Department of Health and Environ¬ 
ment. 634 P.2d 1075, 230 Kan 283. 

90. Ohio-State v. Gastown. Inc., 360 N.E.2d 97a 49 
Ohio Misc. 29, 3 0.0.3d 307. 

91. Owner liable 

Ohio—State v. Gastown, Inc, 360 N E 2d 970, 49 Ohio 
Misc 29, 3 O 0.3d 307 

Person responsible for continued storage of haz¬ 
ardous waste 

Ind.—DeHart v. State, App.3 Dist., 471 N.E.2d 312. 

92. US.—Adamo Wrecking Co. v. U.S., Mich., 98 
S.Ct 566, 434 U.S. 275, 54 L.Ed 2d 538. 

94. Ohio-State v. Gastown, Inc., 360 N.E.2d 97a 49 
Ohio Misc. 29. 3 0.O.3d 307. 

§ 156. -Prosecution 

Library References 
Health and Environment «»25.-’ 
7(24). 

97. III.—Freeman Coal Mining Co. v. Illinois Pollu¬ 
tion Control Bd.. 330 N.E2d 524, 29 Ill App.3d 
441. 
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99. Pa.—Com. v. Tyson. 427 A2d 283, 57 Pa. 
Cmwlth 569. 

2. Del.—State v. Braun, Super., 378 A 2d 640 

Tex.—American Plant Food Corp v. State, Cr.App., 
587 S.W 2d 679. 

Indictment sufficient 

U.S.—Apex Oil Co. v U.S.. CA.Mo. 530 F.2d 1291, 
cert. den. 97 S.Ct. 84. 429 U.S. 827, 50 L.Ed 2d 90. 

5. Fine not arbitrary and excessive 

111-Marblehead Lhne Co. v Pollution Control Bd., 
355 N.E.2d 607, 42 IlI.App.3d 116. 

§ 157.-Evidence and Triai 

Library References 
Health and Environment «=»26.- 
7(24). 

6. U.S-Adamo Wrecking Co. v U.S.. Mich., 98 
S.Ct. 566, 434 U S. 275, 54 EEd 2d 538. 

Pa.—Com. v. Peggs Run Coal Co.. 334 A.2d 713, 232 
Pa.Super. 361. 

Showing of widespread Ipjiury or damage essen¬ 
tial 

N.J.—SUte V. Iron Oxide Coip., 428 A.2d 962, 178 
N.J.Super. 303. 

8. Cal.—People v. A-1 Roofing Service, Inc., ISl 
CaLRptr 522, 87 CA.3d Supp. 1. 

12. 111.—Sangamo Const. Co v. Pollution Control 
Bd.. 328 N.E2d 571, 27 Ill.App.3d 949. 

13. Mich.—People v. Mouradian, 314 N.W.2d 494. 
110 MichApp. 815. 

Mo—State ex rel. Ashcix^ v. Mathias, App., 616 
S.W.2d 882. 
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Evidence Insufficient 

N Y —People v. Holbrook Transp. Corp . 378 N Y S.2d 
939, 84 Misc 2d 650. app dism 389 N.Y S 2d 514, 
88 Misc.2d 80. 

14. Tex—American Plant Food Corp v State, Cr 
App, 587 S.W.2d 679 

Exxon Co, U S A ^ State. App 1 Dist, 646 
S.W.2d 536, review ref 

Evidence sufficient 

Pa.—Com V. Peggs Run Coal Co. 334 A.2d 713. 232 
Pa.Super. 361 

HEAR. 

page 632 

14. Mo.—Corpua Juris Secandum quoted in City of 
Richmond Heights v Bd. of ^ualization, 586 
S.W2d 338. 342. 

page 633 

18. Ma—CJ jS. quoted at length in City of Richmond 
Heights V. Bd of Equalization, 586 S.W.2d 338, 
342 

HEAVE 

COMPENSATORS 

“Heave compensators” are used in 
off-shore oil drilling to countei>act the 
effect of wave action.” ^ 

55.5. Wash.—Kammerer v Western Gear Corp ,618 
P.2d 1330, 1333. 27 Wash App 512, affd 635 P.2d 
708, 96 Wash 416 

71. Similarly expressed 
(S) “High seas" lies seaward of terntonal waters, 
which extend three miles from coast, and encompassed 
contiguous zone, also knoinn as customs waters, extend¬ 
ing three to twelve miles from coast. 

U.S.—U.S. V Hilton, CA.Me., 619 F2d 127. 131. 

page 655 

HETTER ISSKE. A “better isske” 
was a religious document purx>orting 
to characterize bank and those to 
whom bank charged interest as a ven¬ 
ture to avoid violation of religious 
law.^^-® 

47.5 U.S.—Barclays Discount Bank Ltd v Levy, 
CA-Cal., 743 F.2d 722, 724. 

HIGHWAYS 

§ 1(1). Definitions, Nature, and 
Construction 

page 664 

5. Other deflnitioiis 

(4) Further definitions. 

Wis.—Hebe v. Village of Pewaukee, 285 N.W 2d 859, 
92 Wfa.2d 333, cert. den. 101 S.a. 527, cert. den. 
101 S.Q. 527. 449 U.S. 992, 66 LEd2d 288 
7. Maas.—Opinion of the Justices to the Senate, 352 
N.E2d 197, 370 Mass. 895 

page 665 

22. Driveway 

N.Y.—People v. Oaroa. 380 N.Y.S.2d 491, 85 Mbc.2d 
693. 

page 667 

46. N.Y.—Peopb v. Oarda. 380 N.Y.S.2d 491, 85 
Mbc.2d 693. 

50, Moot—Oates v. Knutson, 595 P.2d 1181, 182 
Mont 195. 

53. La.—Trahan v. Fontenot App., 380 So.2d 1240. 


page 668 

77. N C—ChJjS. cited in Smith v Powell, 238 S.E2d 
137, 140, 293 N.C 342 

82. Mass —Newburyport Redevelopment Authority v. 
Com, 401 N E2d 118, 9 Mass.App 206 

85. Mass.—Newburyport Redevelopment Authonty v 
Com. 401 NE2d 118. 9 Moss App 206 

page 669 

88. U S.—Burdis v Texas & P Ry Co, C A.La, 569 
F2d 320. 

N.Y —People v Thew, 376 N E 2d 906, 44 N Y 2d 681, 
405 N Y S 2d 433 

91. La.—Bardfield v New Orleans Public Belt R.R, 
371 So.2d 783. on remand 375 So 2d 716. 

§ 1(2). -Distinguishing Charac¬ 

teristics 

page 671 

23. NH—State v Tardiff, 369 A 2d 182, 117 NH. 
53 

26. Nev—Anderson v Richards, 608 P2d 1096, 96 
Nev. 318 

28. Me —Inhabitants of Town of Kennebunkport v. 
Forrester, 391 A 2d 831. 

Tex—Malone v Whitfield. Civ App, 621 S.W.2d 192, 
err. ref. no rev err 

page 672 

39. Access is controliing 

N.Y—People v. Garcia, 380 N YS2d 491, 85 Misc.2d 
693 

page 673 

44. Town highway 

N. Y.—Bogner-Seitel Lumber Co, Inc v Town of Lib¬ 
erty, 392 N.Y.S 2d 545, 89 Misc 2d 751 

§ 1(3). -Related Terms 

51. Colo.-Simon v. Pettit, 687 P 2d 1299. 
page 675 

1. Wyo—McGuire v McGuire, 608 P.2d 1278. 
page 677 

34. Particular words or terms 

(10) Cal —People v. London, 148 CaI.Rptr 853, 84 

C A.3d Supp. 18. 

42. Particular terms 

(8) •‘System." 

Wb —Town of Vernon v. Waukesha County, App, 299 
N W 2d 593, 99 Wis 2d 472, affd 307 N.W 2d 227, 
102 Wis.2d 686 

§ 2. Modes of Establishment 

page 678 

44, Colo —Williams v. Town of Estes Park, 608 P.2d 
810, 43 Colo.App 265. 

46. Ab.—Ford v. Alabama By-Products Corp., 392 
So.2d 217. 

Ariz.—State ex rel. Herman v Cardon, 544 P.2d 657, 
112 Anz. 548—Standage Ventures, Inc. v. State, 
SSI P.2d 74, 27 Ariz.App. 84, vac. on oth. grds. 
562 P.2d 360, 114 Anz. 480. 

Ill.—Department of Transp. v. Thomas, 375 N E2d 
834, 16 HlDec. 727, 59 lll.App.3d 684. 

Kan.—Kratina v. Board of Com'ts of Shawnee County. 
548 P.2d 1232, 219 Kan. 499. 

Me.—State v. Beck, 389 A.2d 844. 

N.H.—Locke Development Corp. v. Town of Bamstead, 
349 A.2d 598. 115 N.H. 642. 

47. U3.—U.S. V, Spring Credt Tp., D.CMinn., 452 
F.Snpp. 144. 


§ 3. In General 

page 679 

57. Ab—Sam Raine Const. Co, Inc. v. Lakeview 
Estates, Inc., 407 So 2d 542. 

Me.—MacKenna v. Inhabitants of Town of Searsmount, 
349 A.2d 760 

Minn —Bengtson v Village of Manne on St. Croix, 246 
NW 2d 582, 310 Minn 508. 

Statutory pronouncement 

Minn —Barfnecht v. Town Bd. of Hollywood Tp., Car¬ 
ver County, 232 NW2d 420, 304 Minn 505. 

58. Kan —Kratina v. Board of Com'rs of Shawnee 
County, 548 P 2d 1232, 219 Kan 499 

Me —Comber v Inhabitants of Plantation of Dennb- 
town, 398 A.2d 376. 

Miss — Medina v State ex rel Summer, 354 So 2d 779. 

N.M.—Dutton v. Slayton, 593 P.2d 1071, 92 N.M 668 

Requirements set forth 

NH—Williams v Babcock, 368 A.2d 1166, 116 NH. 
819, app. after remand 428 A 2d 108, 121 N.H. 
185. 

page 680 

59. Me.—State v. Beck, 389 A.2d 844. 

Title not acquired by adverse user 

Or.—Nyman v City of Eugene, 374 P2d 332, 32 
Or.App 307, affd 593 P2d SIS, 286 Or 47 

60. Colo —Board of County Com’rs of Delta County 
V Ogbum, 554 P.2d 700, 38 Colo App. 212. 

Ill—Village of Hillside v. Chicago, Aurora ft Elgin 
R.R Corp, 353 N.E2d 121, 40 Ill.App.3d 861. 

65. N H —Nute v. Town of Wakefidd 376 A.2d 134, 
117 N.H. 602. 

Dedication and acceptance . 

Kan —Kratina v. Board of Com’rs of Shawnee County. 
548 P 2d 1232, 219 Kan. 499. 

66 . Tex.—Phillips V. Wertz, Civ.App., 546 S.W.2d 
902, err. ref. no rev. err 

page 681 

67. Colo.—Board of County Com’rs of Saguache 
County V Flickinger, 687 P.2d 975. 

§ 4. Sufficiency of User 

70. Ark.—Hall v. Oayton, App., 606 S W.2d 102, 270 
Ark. 626. 

Mich.—Pearl v Torch Lake Tp, 248 N.W.2d 242, 71 
Mich.App. 298. 

Termini must be public places 

Md.—Layman v Gnegy, 337 A.2d 126, 26 Md.App. 
114 

page 682 

71. m.—Meade v. Commonwealth Edison Co., 362 
N.E2d 779, 6 Ill.Dec. 144, 48 ni.App.3d 312. 

Not a highway 

Mich.—Comstock v. Whedock. 234 N.W.2d 448, 63 
Mich.App. 195 

Casual use 

Tex.—Phillips v. Wertz, Ov.App., 546 S.W 2d 902, err. 
ref. no rev. err. 

72. lU.—People ex rel. Carson v. Mateyica, 373 
N.E2d 471, 15 IlLDec. 125, 57 ni.App.3d 991. 

§ 5. -Public User and Adapta¬ 

bility of Way Thereto 

75. Mich.—^VanStock v. Township cS Bangor, 232 
N.W.2d 387, 61 Mich.App. 289^-Cofnstock v. 
Whedock, 234 N.W.2d 448, 63 MioEApp. 195. 

page 683 

78. Mass.-W. D. Cowb, Inc. v. Woioekoskl, 385 
N.E2d S21, 7 Mass.App. 18. 

80. Ind—Smotek v. Board of County Com’n of Pula-' 
ski County, 386 N.E2d 997, 179 Ind.App. 603. 
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86. Mich.—Roebuck v Mecosta County Road Com¬ 
mission. 229 N.W.2d 343, 39 Mich.App 128. 

87. N.M.—Trigg V Allemand. App., 619 P 2d 373, 93 
N.M. 128. 

88. Ala —Suttle v. Tucker, 398 So 2d 266 

89. Town way 

Me—MacfCenna v. Inhabitants of Town ofSeanmount, 
349 A.2d 760 

§ 6. -Use of Definite Line of 

Travel 

page 684 

5. m.—Zacny v. Sasyk, 332 N.E 2d 368, 30 Ill App.3d 
93. 

Mich.—VanStock v. Township of Bangor, 232 N W 2d 
387, 61 Mich.App. 289-Comstock v. Wheelock, 
234 N W.2d 448. 63 Mich.App. 193. 

Neb.—Smith v. Bixby, 242 N W.2d 113. 196 Neb 233. 

NH.—CJ.S. cited in Town of Weare v. Estate of 
Paquette, 434 A.2d 391, 394. 121 N H. 633. 

page 685 

9. ni.-King V. Corsini, 333 N.E 2d 361, 32 111. 

App.3d 461. 

10. N.H.-CJ.S. cited In Town of Weare v. Estate of 
Paquette, 434 A2d 391, 394, 121 N.H. 633. 

§ 7. —Continuity of User in Gen¬ 
eral 

page 686 

19. U S.—GhIjS. cited In Nature Conservancy v Ma- 
chipongo Club, Inc., D.CVa., 419 F.Supp. 390, 
398, affd. in part, revd. in part on oth. grds., C.A., 
571 F.2d 1294, reh. 379 F.2d 873. cert. den. 99 
S.Ct. 724. 439 U.S. 1047, 38 L.Ed.2d 706. 

Ill.—Zacny v. Saayk, 332 NE2d 568, 30 Ill.App.3d 
93-Batchelder Co. v. Gustafton. 333 N.E.2d 363, 
32 Ill.App.3d 14. 

Ind.—Smolek v. Board of County Com'rs of Pulaski 
County, 386 N.E 2d 997, 179 Ind.App 603. 

20, Mont.—Ewan v. Stenberg, 341 P 2d 60,168 Mont. 
63. 

§ 8. -Interruption of Use 

24. U.S.-nIones v. Halekulani Hotel, Inc, C.AHa¬ 
waii. 337 F.2d 1308. 

lU.—Zacny v. Sasyk. 332 N.E2d 368. 30 III App 3d 
93—Batchelder Co v. Gustafton, 335 N.E2d 363. 
32 IU.App.3d 14. 

Mich.—VanStock v. Township of Bangor. 232 N.W.2d 
387, 61 Mich.App. 289-Gomstock v. Wheelock, 
234 N.W.2d 448. 63 Mich.App. 193. 

Tex.—Love v. Olguin, Gv.App.. 372 S.W 2d 17, err. ref 
no rev. err. 

page 687 

37. Gates and fences 

(2) Coto.—Board of County Com’rs of Delta County 

V. O^urn, 354 P.2d 700, 38 Colo.App. 212. 

page 688 

41. ni.-King V. Conini, 333 N.E2d 361, 32 HI. 
App.3d 461. 

45. Colo.-—Lang v. Jones, 332 P.2d 497, 191 Colo. 
313. 

§ 9. -Hostility of User in Gener¬ 

al 

page 689 

80. ni.-.ZBcny v. Sasyk. 332 NE2d 368, 30 UL 
App.3d 93. 

Md.—Uyman v. Gnegy. 337 A.2d 126, 26 McLApp. 
114. 

51. Kaa—Kratina v. Board of Com’rs, of Shawnee 
County, 348 P.2d 1232, 219 Kan. 499. 

Me.—Comber v. Inhabitants of Plantation of Dennu- 
town, 398 A.2d 376. 


Neb-Smith v. Bixby. 242 N.W2d 113, 196 Neb. 235. 

NY.—Gardner v Suddaby. 417 N.Y.S.2d 803, 70 
A.D.2d 990, app. dism. 397 N.E2d 758, 48 N.Y.2d 
706, 422 N Y S.2d 68, app den. 403 N.E 2d 188,49 
NY 2d 702, 426 N.YS.2d 1026. rearg. den. 407 
NE.2d 483, 49 N.Y.2d 1048, 429 N.YS.2d 1027 

53. Kan—Kratina v. Board of Com’rs of Shawnee 
County, 548 P.2d 1232, 219 Kan. 499. 

page 690 

54. Mich.—VanStock v. Township of Bangor. 232 
N.W.2d 387, 61 Mich App. 289. 

57. Mich.—Pearl v Torch Uke Tp.. 248 N.W 2d 242, 
71 Mich.App. 298. 

Wis.—Ruchti V Monroe. 266 NW.2d 309, 83 Wis2d 
531. 


page 691 

70. Mich.—VanStock v. Township of Bangor, 232 
N.W.2d 387, 61 Mich-App 289—Keller v. Locke, 

233 N.W.2d 666, 62 Mich App. 391—Comstock v. 
Wheelock. 234 NW.2d 448, 63 Mich App 195 

§ 10. -Recognition, Mainte¬ 

nance, and Repair by Public 
Authorities 

page 692 

75. Ga.-iJordan v. Way, 220 S.E.2d 238, 233 Ga 
496. 

La —Boynton v. Bertand, App, 309 So.2d 769. 

Mich.—VanStock v Township of Bangor, 232 N.W,2d 
387, 61 Mich App 289-Coinstock v. Wheelock, 

234 N.W.2d 448. 63 Mich.App. 193. 

Wis.— Ruchti v. Monroe, 266 N.W.2d 309, 83 Wis.2d 
531. 

78. N.Y.-Peasley v. State. 424 N.Y.S.2d 995, 102 
Misc.2d 982. 

79. La.—Trahan v, Fontenot, App, 380 So.2d 1240. 
Mo.—State ex rel. Shannon County v Chilton, App., 

626 S.W 2d 426. 

N.Y.—Foremost Ins. Co. v Travelers Ins. Co., 388 
N.YE2d 402, 54 A.D 2d 150 

80. N Y.-Gardner v. Suddaby. 417 N.Y.S.2d 803, 70 
A.D2d 990, app. disro. 397 NE.2d 738, 48 
N.Y.2d 706, 422 NY.S.2d 68. app. den. 403 
N.E2d 188, 49 N.Y2d 702. 426 N.YS.2d 1026, 
rearg. den. 407 N.E2d 483, 49 N.Y2d 1048, 429 
N.Y.S.2d 1027. 
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92. Ala.—Davis v Linden, 340 So.2d 775. 

96. Wis.-Ruchti v. Monroe, 266 NW.2d 309, 83 
Wis.2d 331. 

98. IU.-Zacny v Sasyk. 332 N.E.2d 368, 30 Ill. 
App 3d 93. 
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3. Ma—State ex rel. Reynolds County v Riden, 
App., 621 S.W.2d 366. 

6. La.—Beard v Beauregard Parish Police Jury, App, 

378 So.2d 623, wnt den. Sup., 380 So.2d 101. 

Occasional or Infrequent work la Insufficient 
Me.—Comber v. Inhabitants of Plantation of Dennis- 
town, 398 A.2d 376. 

Mich.—KeUer v. Locke. 233 N.W.2d 666,62 Mich.App. 
391. 

§ 11. -User of Wild and Unoc¬ 

cupied Lands 

7. Mich.—Pearl v. Torch Lake Tp.. 248 N.W.2d 242, 

71 Mich.App. 298 
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§ 13. -User Under Defective 

Proceedings to Establish 
Highway or Ineffectual Ded¬ 
ication 
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19. Ind.—Smolek v. Board of County Com’rs of Pula¬ 
ski County, 386 N.E2d 997, 179 Ind.App 603. 
Mich.—Roebuck v. Mecosta County Road Commission, 
229 N.W 2d 343. 39 Mich.App. 128. 

Did not acquire title by prescription 
Wyo.—Board of County Com'rs, Carbon County v. 
White, 347 P2d 1193. 

§ 14. -Color or Claim of Right 
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28. Ill.-Zacny v, Sasyk, 332 N.E2d 368, 30 Bl. 
App.3d 93—Batchelder Co. v. Gustafson. 333 
N.E 2d 363, 32 Ill.App.3d 14. 

Kan.—Biggs Feed and Grain, Inc. v. Gty of Waverly, 
396 P.2d 171, 3 Kan.App.2d 423. 

Neb.—Smith v. Bixby, 242 N.W.2d 113, 196 Neb. 233. 
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31. Ind—Fenley Farms. Inc. v. Clark, App., 404 
N.E2d 1164. 

§ 15. — Duration of User, Pres¬ 
criptive Period 

36. Statutory period not fulfilled 
Mont.—Taylor v. Petranek, 368 P.2d 120, 173 Mont. 
433. 
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38. Mkh.—VanStock v. Township of Bangor. 232 
N.W.2d 387, 61 Mich.App. 289—Comstock v. 
Wheelock, 234 N.W.2d 448. 63 Mich.App. 19S. 

N.Y.—^Foremost Ins Co. v. Travelen Ins. Co., 388 
N.Y.S.2d 402, 54 A.D.2d 150. 

39. lU-Zacny v. Sasyk, 332 N.E.2d 568, 30 Ill. 
App.3d 93—^Batchelder Co. v Gustafson, 333 
N.E2d 365, 32 ni.App 3d 14. 

Ky.—Whilden v. Compton, App., SSS S.W2d 272. 

40. Colo.—Williams v. Town of Estes Park, 608 P.2d 
810, 43 Colo. App. 265 

§ 16. — Knowledge and Consent 
of Landowner 
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50. Ill.-Zachy v. Sasyk, 332 N.E2d 368, 30 lU. 
App.3d 93. 

Kan.—Kratina v. Board of Com’n of Shawnee County, 
348 P.2d 1232, 219 Kan. 499. 

Or.—^Nyman v. Gty of Eugene, 374 P.2d 332, 32 
Or.App. 307, affd. 593 F.2d 313, 286 Or. 47. 

55. Ill—Batchelder Co. v. Gustafbon, 333 N.E2d 
363, 32 ni.App.3d 14. 

Mich.—^VanStock v. Township of Bangor, 232 N.W.2d 
387, 61 Mich.App. 289u.Kdler v. Locke, 233 
N.W 2d 666, 62 Mich.Appi 591—Comstock v. 
Wheelock, 234 N.W.2d 448. 63 Mich.App. 193. 

56. Mich.—VanStock v. Township of Bangor, 232 
N.W.2d 387, 61 Mich.App. 289-Keller v. Locke, 
233 N.W.2d 666, 62 Mich.App. 591—Comstock v. 
Wheelock, 234 N.W.2d 448, 63 Mich.App. 193. 

59. N Y.—Desmond v. Town of Summit, 370 N.Y. 
S.2d 413, 82 Muc.2d 669. 

Temporary itatiu 

Wyo.—Board of County Com’rs, Caibon County v. 
White, 547 P.2d 1195. 
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62. Colo.—Williams v. Town of Estes Park, 608 P.2d 
810, 43 ColoApp. 263. 

m—Zacny v. Sasyk, 332 N.E2d 568, 30 IllApp.3d 93. 
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§ 18. Lands Subject to Prescription 
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73. Ill—Village of Joppa v Chicago & El R Co. 

366 N E.2d 388, 9 lU.Dec 131, 51 III App 3d 674 
N.Y —Jakobson v Chestnut Hill Properties, Inc., 436 
NY.S2d 806, 106 Misc.2d 918 

78. La—Boothe v Department of Public Works, 
App., 370 So 2d 1282, wnt den, Sup. 374 So 2d 
661. 

79. Ala —Sandlin v Sanders. 360 So 2d 977 
Mo—Wilson V Sherman, App. 573 S W 2d 456 
Intent of statute 

La.—State ex rel. Ouste v Audubon Park Commission, 
App., 355 Sa2d 984. writ den. Sup, 356 So 2d 
1002. 

Not public highway 

Mass—Newburyport Redevelopment Authority v 
Com., 401 NE2d 118, 9 Mass.App. 206 

Footpaths 

Colo.—Simon by Simon v Pettit, App., 651 P2d 418, 
affd Sup. 687 P2d 1299 

80. Thoroughfu^ used for travel 

Ark.—Clarke v. Montgomery County, App., 597 
S.W.2d 96. 268 Ark 942 

81. N.M.—^Trigg v. Allemand, App ,619 P.2d 573, 95 
N.M. 128. 

A highway by user may not be ob¬ 
tained over land held by the state in its 
sovereign capacity.®^ ^ 

843. N.Y.—Peasley v State. 424 N.Y S.2d 995, 102 
Misc2d982 

§ 19. Effect of Prescription 
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93. Ind.—Smolek v. Board of County Com'rs of Pula¬ 
ski County, 386 N.E2d 997. 179 Ind App. 603. 

§ 20. Character and Extent of High¬ 
way 
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13. NH.—Williams v. Babcock, 368 A.2d 1166, 116 
N.H. 819, app. after remand 428 A.2d 108, 121 
N.H. 185. 

N.M.—Tngg V. AUemand, App , 619 P.2d 573, 95 N.M 
128. 

Utah—Memmott v. Anderson, 642 F.2d 750. 

Although there is authority to the 
contr^/®^ it has been held that the 
imposition of historical use restrictions 
on public roads or portions of public 
roads originally acquired by the public 
through prescriptive use is improp¬ 
er.** 

183 Cola—^Boaid of County Commissioners v. Og- 
bora, SS4 P.2d 700, 38 CoIoApp. 212. 

18,10 Cblo.—Lowom v. Salisbury, 701 P.2d 142, 
rejecting Board of County Commusioners v. Og- 
bam, 534 P.2d TOO. 38 CblaApp. 212 
20. Gok).—^Board of County Com'rs of Delta County 
V. Ogburn, SS4 P.2d 70a 38 ColaApp. 212. 
Ind.—Board of Com’rs of Monroe County v. Hatton, 
App, 427 N.E.2d 696. 

N.D.—CJ3. qooted at Uagth In Keidel v. Rask. 290 
K.W.2d 255, 258. 
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22, Kfirm.-TBar1hecht v. Town Bd. of Hollywood Tp, 
Carver County, 232 N.W.2d 420, 304 Minn. SOS. 
Nd}.—Smith v. Bixby, 242 N.W.2d IIS, 196 Nab- 23S. 
Tex.—Robinson Water Ca v. Seay, GivApp., S45 
S.W.2d 253. 


23. Right as including sufficient land for 
drainage ditches 

III —Gammers v Marion Cableviston, 354 N E 2d 353, 
64 Ill 2d 97 

Tex—Allen v Keeling, 613 S.W2d 253 

26. Utah—Memmott v Anderson, 642 P 2d 750 

28. Minn.—Barfnecht v. Town Bd of Hollywood Tp, 
Carver County. 232 NW2d 420. 304 Minn 505 

N D.—Keidel v Rask. 304 N.W 2d 402 
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29. N.D —Keidel v Rask, 304 N W 2d 402 
Tex—Allen v. Keeling. 613 S.W2d 253 

30. N.Y —Desmond v Town of Summit, 370 N Y 
S2d 413, 82 Misc2d 669—Flacke v Town of 
Fine, 448 N YS2d 359, 113 Misc.2d 56. 

N.D —Keidel v Rask. 290 N W 2d 255 

31. Cal—Brumbaugh v Imperial County, 184 Cal. 
Rptr II, 134 CA3d 556. 

§ 21. Ascertainment and Entry of 
Record 
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41. Ga—Jordan v Way. 220 S.£.2d 258, 235 Ga 
496 

43. Statute construed 

Wyo —Big Horn County Com'rs v. Hinckley, 593 P 2d 
573 

44. Wyo.—Big Horn County Com'rs v. Hinckley, 593 
P.2d 573 

47. Discretion 

Mich.—Keller v Locke. 233 N.W.2d 666. 62 Mich.App. 
591 

§ 23. Evidence 
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80. U.S,—U.S. V 125 07 Acres of Land, More or 
Less, Situate in Towns of Truro and Wellfleet, 
Barnstable County, Com. of Mass., C A.Mass, 667 
F.2d 243, app. after remand 707 F2d 11. 

111.—Armstrong v. Olson, 372 NE2d 1144, 14 IIl.Dec 
865, 57 I1I.App.3d 223. 

N.H—Williams v. Babcock, 368 A 2d 1166, 116 N.H. 
819, app. after remand 428 A.2d 108, 121 N.H 
185. 

82. Use along definite line of travel 
Ill.—National Boulevard Bank of Chicago v Illinois 
Dept, of Transp, Division of Highways, App., 356 
N.E2d 904, 1 lIl.Dec 622, 42 Ill.App.3d 820, app 
after remand 397 N.E2d 91, 33 DLDec. 758, 78 
Ill.App.3d 168. 

84. Ala.—Baptist Foundatimi of Alabama v. Penn, 
324 So.2d 766, 295 Ala 122. 

86 . Utah—Kohler v. Garden Oty. 639 P.2d 162. 
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96. Ma—State ex rel. Reynolds County v Riden, 
App, 621 S.W.2d 366. 

97. Ala.—Menefee v. Lowery, 375 So.2d 793. 

Wis.—RuchU V.' Monroe. 266 N.W.2d 309, 83 Wis.2d 

SSI. 

98. ni.—Village of Joppa v. Chicago & EI.R. Co. 
366 N.E2d 388, 9 IU.Dec. 131, SI Ill.App3d 674. 

99. m.—Neely v. Coffey, 410 N.E2d 839, 43 IlLDec. 
706, 81 ni.2d 439. 

2. UL—King V. Conini, 33S N.E2d 561, 32 Ill. 
App3d 461. 

Mont.—Oates v. Knutson, S9S P.2d 1181, 182 Mont. 
19S. 

Neb.-Sturm v. Mau, 312 N.W.2d 272, 209 Neb. 86S. 
N.M.—Village of Cipitan v. Kay wood, 632 P.2d 1162, 
96 N.M. S24. 

Wis^RuchU V. Monroe, 260 N.W.2d 309, 83 Wis.2d 
SSI. 

4. Mont—Mcauig v. Flathead County Com'rs, 610 
P.2d 11S3. 188 Mont 2a 
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N.M.—Tngg V. Allemand, App, 619 P.2d 573,9S N M 
128 

6. N.Y.—Prutsman v Manchester, 436 N.Y.S.2d 101, 

79 A.D.2d 1078. 
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7. Evidence insufficient to raise presumption 
Ill —Batchelder Co v. Gustafson, 33S N.E2d S6S. 32 

Ilt.App.3d 14. 

II. Inapplicable 

Ill—Batchelder Co. v Gustafson. 33S N.E2d S6S. 32 
Ill. App 3d 14 
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19. w Va —Teier v. Teter, 260 S E2d 270, 163 W.Va. 
770 

23. Inapplicable 

Ga.—Turner v Brown. 216 S E2d 8S3. 234 Ga. 60S 

30. Knowledge of owner relevant 

III. —Armstrong v. Olson. 372 NE2d 1144, 14 IU.Dec. 

865, S7 III App 3d 223 
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46. Tenn—Henry County v Summen, App., S47 
S W.2d 247. 

49. N.D—Backhaus v Renschler, 304 N.W.2d 87. 

Clear, convincing and satisfisetory 

Neb.—Sturm v Mau, 312 N.W 2d 272, 209 Neb. 86S. 
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52. Ala.—Baptist Foundation of Alabama v. Penn, 
324 So.2d 766, 295 Ala 122. 

Ark —Clarke v. Montgomery County, App, S97 
S.W.2d 96. 268 ArL 942—White v. Faulkner 
County, 601 S.W 2d 827, 269 Ark. 304 
Colo.—Board of County Com’rs of Delta County v. 

Ogburn, 554 P.2d 700. 38 ColaApp. 212. 

Fla.—Yaun Farms, Inc. v. Bowden, App., 319 So.2d 
179. 

Ga.-JoTdan v. Way. 220 S.E2d 258, 235 Oa. 496. 
111.—King V Corsini, 335 N.E2d 561, 32 IU.App.3d 
461—Batchelder Co. v. Gustafson, 335 N.E2d 565, 
32 III App.3d 14. 

La—State Through Dept of Highways v. Thurston, 
App., 338 So 2d 154, wnt den.. Sup., 340 So.2d 
998 

Me.—Inhabitants of Town of Kennebunkport v. Forres¬ 
ter, 391 A.2d 831. 

Mass.—^Newburyport Redevelopment Authority v. 

Com. 401 N E.2d 118, 9 Mass.App 206. 

Mich.—Keller v Locke, 233 N.W.2d 666, 62 Midi.App. 
591. 

Miss.—Medina v. State ex rel. Summer, 354 Sa2d 779. 
Neb.—Smith v. Bixby, 242 N.W.2d 115, 196 Neb. 235— 
Yerg V. Hunt, 265 N.W.2d 854, 201 Neb. 1. 

N M -Tngg V. Allemand, App., 619 P 2d 573,95 N.M. 
128. 

N.Y.—Gardner v. Suddaby, 417 NY.S.2d 803, 70 
AD.2d 990, app. dism. 397 N.E.2d 758, 48 N.Y.2d 
706, 422 N.Y.S 2d 68, app. den 403 N.E2d 188,49 
N Y 2d 702, 426 N.Y.S.2d 1026, tearg. den. 407 
N.E2d 483, 49 N.Y.2d 1048, 429 N.Y.S.2d 1027. 
Or—Laudahl v. PoUc County, 613 P.2d 92, 46 Or.App. 
765. 

Pa —Lower Saucon Tp. v. Horvath, 402 A.2d 1099, 43 
Pa.Cmwlth. 172. 

Tex.—Parr v. Merritt, Qv.App., 532 S.W.2d 154, err. 
ref. no rev. err. 
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53. III.—King V. Coisini, 335 N.E.2d 561, 32 lU. 
App.3d 461. 

Tex.—Love v. Olguin, av.App., 572 S.W.2d 17, err. ref. 
DO rev. err. 

54. Ma—Waite v. City of Eldon, App., 581 S.W.2d 
69. 

55. N.D.—Backhaus v. Renschler, 304 N.W.2d 87. 

56. Cola—Lang v. Jones, 552 P.2d 497, 191 Cola 
313. 
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III.—King V. Corsini, 333 N.E2d 361, 32 11IApp3d 
461. 

N.D-Mohr v. Tescher. 313 N W 2d 737 

W.Va.—Teter v. Teter, 260 S E.2d 270, 163 W Va 770. 

57. Utah—Kohler v Garden City, 639 P.2d 162 
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59. Me—Inhabitants of Town of Kennebunkport v. 
Forrester, 391 A 2d 831. 

Mont.—State By and Through Montana State Fish and 
Game Commission v Cronin, 387 P2d 393, 179 
Mont. 481 

61. Ala.—Sam Raine Const Co., Inc. v. Lakeview 
Eautes, Inc., 407 So.2d 342. 

La.—Strickland v. Stafford, App., 322 So 2d 893 

62. Ala.—Wright v Waters, 367 So 2d 960 

N.C —Watkins v Smith, 233 S E.2d 334, 40 N.C App 
306. 

Utah—Memmott v Anderson, 642 P 2d 730. 

63. Ill.—People ex rel. Carson v Mateyka, 373 
N.E.2d 471, 13 IlLDec 123, 37 Ill App.3d 991 

Mich.—^Roebuck v. Mecosta County Road Commission, 
229 N.W.2d 343. 39 Mich.App. 128 

Neb.—Smith v. Bixby, 242 N.W.2d 113, 196 Neb 233 

§ 24. Questions of Law and Fact 

64. Or.—Laudahl v. Polk County. 613 P 2d 92, 46 
Or.App. 763. 

65. NJ.—Acken v Campbell, 342 A.2d 209, 134 
N.J.Super. 481, aflirmed 342 A.2d 172, 67 NJ. 
383. 

71. Minn.—Barfhecht v Town Bd. of Hollywood Tp, 
Carver County. 232 N W.2d 420, 304 Minn. 303 

Neb.—Smith v. Bixby, 242 N.W2d 113, 196 Neb 233. 

N.D.—Keidel v. Rask, 290 N.W.2d 233. 

Or—Laudahl v. Polk County, 613 P.2d 92, 46 Or App. 
765. 

72. Ga—Turner v. Brown, 216 S.£2d 833, 234 Ga. 
603. 

73. Or.—Laudahl v Polk County, 613 P2d 92, 46 
OrApp. 765 

§ 27. — Determination as to Ne¬ 
cessity and Utility 
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79. Kan.—Teachers Ins. and Annuity Ass'n of Amer¬ 
ica V. City of Wichita, 339 P.2d 347. 221 Kan. 
323. 

Mmn.—^In re Maintenance of Road Areas Shown on 
Plat of Suburban Estates, 230 N.W.2d 827, 311 
Minn. 446. 

N.H.—Locke Development Corp. v. Town of Bamstead, 
349 A.2d 398. 113 N.H. 642. 

Okl.—Oldfield v. Donebon. 563 P.2d 37. 

Vt.—Gilbert v. Town of Brookfield, 336 A.2d 324, 134 
Vt. 251. 

Determining character of road 

Mo.—Bollinger County v. Ladd, App., 564 S.W 2d 267. 
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82. Conn.—General Dynamics Corp. v. Oty of Gro¬ 
ton, 440 A 2d 185, 184 Conn 483. 

Mass.—Vaughan v Com., 388 N.E.2d 694, 377 Mass 
914. 

Qaeeificatlon of roads 

(2) Other matters 

Tex.—Hays County v. Alexander, App. 3 Dist, 640 
S.W.2d 73. 

Wis.—Town of Vernon v. Waukesha County, App., 299 
N.W.2d 393,99 Wis 2d 472, affd., 307 N.W.2d 227, 
102 Wis.2d 686. 

91. Vt—Catlin V. Town of Hartland, 409 A.2d 596, 
138 Vt 1. 

95. Or.—Nyman v. Qty of Eugene. 374 P 2d 332, 32 
Or.App. 307, affd. 593 P.2d 515, 286 Or. 47. 
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2. N H —Locke Development Corp v. Town of Bam¬ 
stead, 349 A.2d 398. 115 N.H. 642. 

Okl —Oldfield v Donelson, 565 P 2d 37. 

§ 29. Who May Exercise Power 

page 721 

51. Purpose of statute 

Del.—Lackman v. Hall, Ch, 364 A 2d 1244. 

§ 35. -Statutory Exemptions 
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75. Inapplicable 

U.S—National Wildlife Federation v. Coleman, D.C. 
Miss, 400 F.Supp. 703, revd on oth grds 529 
F 2d 359, reh. den 532 F.2d 1375, cert. den. 97 
S.Ct 489, 429 U.S 979. 30 L.Ed.2d 587 

§ 36. Establishment by Legislative 
Act 
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94. Okl —Oldfield v. Donelson. 365 P.2d 37. 

Bike path 

Mass—Opinion of the Justices to the Senate, 332 
N.E2d 197, 370 Mass 895 

Statute construed 

La —Folse v. State, Through Dept, of Highways, 336 
So 2d 411, app. after remand App, 377 So 2d 311. 

§ 37. Statutory Provisions 

95. Iowa—Oakes Const Co v. City of Iowa Gty, 304 
N.W 2d 797. 
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2. Purpose 

Ariz.—Standage Ventures, Inc. v. State, 351 P 2d 74, 27 
Ariz App. 84, vac on oth grds. 562 P.2d 360, 114 
Anz. 480 

§ 39. Jurisdiction and Powers of 
Public Authorities Generally 
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39. Okl—Oldfield v. Donelson, 563 P.2d 37 

Tenn.—^Henry County v. Summers, App., 547 S.W 2d 
247. 

41. Ky —Server v. Allen County, By and Through Its 
Fiscal Court, 382 S.W.2d 40. 

§ 42. Citation and Notice 

page 732' 

38. Statement in minutes 

U.S.—U.S. V. Spring Creek Tp.. D.C Minn, 432 
F.Supp. 144. 

§ 43. — Necessity 

42. Circumstances when not required 

III.—People ex rel. Carson v. Mateyka. 373 N.E.2d 471, 
IS lU.Dec. 123, 57 111.App 3d 991 
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46. Ind —Smolek v. Board of County Com’rs of Pula¬ 
ski County. 386 N.E.2d 997, 179 Ind.App 603. 

§ 46. -Service 
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25. Or.—^Nyman v. Gty of Eugene, 574 P.2d 332, 32 
OrApp. 307, affd 593 P.2d SIS, 2^6 Or. 47. 
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§ 47. -Objections and Waiver 

Thereof 

page 737 

43. Or—Nyman v City of Eugene. 593 P2d 515, 286 
Or 47. 

§ 48. Petition or Other Application 

47. N.H—Locke Development Corp. v. Town of 
Bamstead. 349 A.2d 398, 115 N H. 642 

Minutes sufficient 

US.—U.S V Spring Creek Tp. D.C Minn., 432 
FSupp. 144. 

§ 54. Contest and Hearing 

page 744 

61. Not disqualified 

Minn.—^Township Bd. of Lake Valley Tp. Traverse 
County v. Lewis, 234 N W.2d 813, 303 Minn. 488. 

§ 56. -Appointment, Qualifica¬ 

tion, and Substitution in 
General 

page 745 

76. Vt.—Gilbert v Town of Brookfield, 336 A 2d 324, 
134 Vt 251 

§ 59 . _ Acts and Proceedings in 
General 

page 750 

94. Action within authority 

Okl.—Childress v. Jordan, App., 620 P.2d 470. 

2. in.-Gnffie v. Spanski, 404 N.E.2d 1128, 39 Ill. 
Dec. 337. 84 Ill App.3d 118. 

page 752 

57. NH—Locke Development Corp v. Town of 
Bamstead, 349 A 2d 598, 113 NH. 642. 

§ 63(1). -Return of Report and 

Proceedings Thereon 

page 762 

71. N.H—Leo Foundation v State, 372 A.2d 1311, 
117 N.H. 209, cert..den. 98 S.Q. 264, 434 U.S. 
890, 34 L.Ed.2d 176 

§ 64. Location 

page 766 

55. Record 

Mo—Moulder v. Webb, App., 527 S.W 2d 417. 

60. U.S—U.S V. Spring Creek Tp., D.C.Minn., 452 
F.Supp. 144. 

Wis.—Berschens v. Town of Prairie du Sac. 230 N.W.2d 
369, 76 Wis.2d 113. 

Rejection of alternate route 
Mont.—State By and Through Dept, of Highways v. 
Standley Bros., 699 P 2d 60. 

Discretion of selectmen 

N.H.—WUUams v. Babcock, 368 A2d 1166, 116 N.H. 
819, app. after remand 428 A.2d 108, 121 N.H. 
183. 

§ 65. -Course 

page 767 

78. Department of Transportation not penodt- 
ted to delegate authority to local iilannlng 
agency 

D.C.—^D.C. Federation of Gvic Associations v. Vdpe, 
459 F.2d 1231, 148 U.S.App.D.C. 207. cert. den. 92 
S.a. 129a 405 US. 1030, 31 L.Ed.2d 489, app. 
after remand 320 F.2d 451, 172 USAppD.C. 51. 
on remand, D.C., 71 F.RD. 206. 
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85, Neb.—Hotovy v. Ulysses Tp, Butler County, 246 
N.W.2d 718, 197 Neb 16. 

87. Neb—Hotovy v Ulysses Tp., Butler County, 246 
N.W 2d 718, 197 Neb. 16. 

§ 67. -Width 

page 769 

12. N Y.—Desmond v Town of Summit. 370 N Y 
S.2d 413, 82 Misc.2d 669. 

Broad enough to encompass parking lots 

Ill.—People V Jensen, 347 N.E2d 371, 37 IllApp3d 
1010 
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15. 111.—Department of Transp. v. Thomas, 375 
N.E2d 834, 16 111 Dec 727, 59 lll.App3d 684 

Record 

Mo—Moulder v. Webb, App, 527 S W2d 417. 

Ditches 

Ark.—^White v. Faulkner County, 601 S W 2d 827, 269 
Ark. 304. 

17. Existing pavement 

La —State Through Dept, of Highways v. Shackelford, 
App., 331 So.2d 884. 

18. By right-of-way deed 

La.—State Dept, of Highways v. Kilpatrick, App., 327 
So 2d 452, cert. den. 330 So.2d 618 

20. N.D.—Keidel v. Rask. 290 N.W.2d 255 

§ €9. Judgment, Order or Record 

page 772 

53. Ky.—Sarver v. Allen County, By and Through Its 
Fiscal Court, 582 S.W.2d 40. 
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78. Ma—Osbum v. Supreme Exp and Transfer Co., 
App., 590 S.W.2d 36a 

§ 74. -Collateral Attack 

page 780 

23. Statement in minutes 

U8.—U.S. V. Spring Creek Tp, DCMmn., 452 
RSupp. 144. 

26. Presumption of compliance 

US.—U.S. V. Spring Creek Tp., D.C.Minn., 452 
F.Supp. 144 

page 781 

27. Showing of prejudice required 

U.S.—U.S. V. Spring Creek T^. D.CMinn., 452 
RSupp. 144. 

§ 77. -Curative Statutes 

page 783 

66. Lrregnlarities not cured 

Aiiz.—Cochise County v. Pioneer Nat Title Ins. Co., 
App.. 565 P.2d 887, 115 Anz. 381. 

70. Ariz.—Cochise County v. Pioneer Nat. Title Ins. 
Co., App., 565 P.2d 887, US Anz. 381 

§ 79. -Right to Appeal 

75. Neb.—Singleton y. Kimball County Bd. of 
Com‘n. 279 N.W.2d 112, 203 Neb. 429. 

76. Ma—Ron v. Conco Quarry, Ina, App., 543 
S.W.2d 568 

page 784 

88. Ky.—Sarver v. Allen County, By and Through Its 
Fiscal Court. 582 S.W.2d 40. 


§ 80. -Decisions Reviewable 

page 785 

96. NJ—^Joseph L Muscarelle, Inc. v State, by 
Dept, of Transp, 418 A 2d 1310, 175 NJ.Super 
384, certiflcation gr 427 A 2d 576, 85 N.J. 484, 
app. dism 434 A 2d 73. 87 N J. 321 

97. Wyo —Big Horn County Com’rs v. Hinckley, 593 
P2d 573 

§ 84. — Proceedings for Transfer 

page 787 

48. Mo—Ross V Conco Quarry, Inc., App, 543 
S W 2d 568 

§ 85. -Record 

page 789 

89. Me.—Comber v Inhabitants of Plantation of Den- 
nistown, 398 A 2d 376. 

§ 87. -Proceedings on Appeal 

page 790 

24. Mo.—Ross V Contx) Quarry. Inc., App, 543 
S.W.2d 568 

27. Minn—Kangas v. Blueberry Tp, 264 N.W.2d 
389 

N.H.—Locke Development Corp. v Town of Bamstead, 
349 A.2d 598. 115 NH 642 

page 791 

34. Me.—Comber v. Inhabitants of Plantation of Den- 
nistown, 398 A.2d 376. 

page 792 

67. Modification 

III-Zacny v. Sasyk, 332 N.E2d 568, 30 Ill App.3d 93. 

§ 88(1). Certiorari 

' page 793 

76. Wis.—Bcrschens v Town of Praine du Sac, 250 
N.W.2d 369, 76 Wi8.2d US. 

page 794 

3, Standing shown 

Or.—Scenic Sites, Inc. v. Board of County Com’rs of 
Multnomah County, 576 P.2d 23, 33 Or.App. 199. 

§ 88(2). -Application and Re¬ 

turn 

22. Treated as motioB for new trial 

R I.—Corrente v. Town of Coventry, 352 A.2d 654, 116 
R.L 145. 

§ 88(3). -Review; Determina¬ 

tion and Disposition of 
Cause 

page 796 

57. Or —Scenic Sites. Inc. v. Board of County Com’rs 
of Multnomah County, 557 P 2d 678, 27 Or.App. 
831, app. after remand 576 P2d 23, 33 Or.App. 
199. 

§ 89. Iiuunction 

page 797 

84. U.S.—Louisiana Environmental Soc., Inc. v. Cole¬ 
man. C.A.La., 524 F.2d 930. 

§ 94. Evidence as to Existence of 
Highway 

page 801 

65. Wya—quotdd in Shendan County v. Spiro, 
697 P.2d 29a 297. 
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page 802 

67. Wyo.—CJ jS. quoted in Shendan County v. Spiro, 
697 P 2d 290, 297. 

69. Vt.—Town of Dorset v. Fausett, 346 A.2d 200, 
133 Vt. 476. 

71. Mont.—Reid v. Park County, 627 P2d 1210. 

74. Ind.—Fenley Farms, Inc v Cltrk, App., 404 
NE2d 1164. 

N.Y —Prutsman v Manchester. 436 N.Y.S 2d 101, 79 
A.D2d 1078. 

75. Mass—Witteveld v. City of Haverhill, 421 N.E.2d 
783, 12 Mass.App 876 

Qualification of petitioners 
(2) Since the publication of the bound volume the 
case of Warren v Choteau County, 265 P 676, 82 
Mont. 115 has been overruled; the court holding that in 
action in which landowner sought to quiet title in road 
crossing his property and in which defendant county 
claimed that public road had been created in 1905, 
county was not required to prove on face of record that 
its public ofTiaals had jurisdiction to create a public 
road, but, rather, it was sufficient if record taken as 
whole showed that a public road was created. 

Mont.—Reid v. Park County. 627 P.2d 1210, also over¬ 
ruling State V. Auchard, 55 P. 361, 22 Mont. 14 

page 804 

17. N.Y.—Gardner v Suddaby, 417 N.Y.S.2d 803, 70 
A.D.2d 990, app dism 397 NE2d 758, 48 
NY 2d 706, 422 N.Y.S.2d 68, app. den. 403 
N E2d 188, 49 N.Y.2d 702. 426 N.Y.S.2d 1026, 
rearg. den 407 N.E2d 483. 49 N.Y 2d 1048, 429 
N.Y.S.2d 1027 

18. Ind.—Fenley Farms, Inc. v. Clark. App., 404 
N.E2d 1164. 

Mass.—Witteveld v. Oty of Haverhill, 421 N.E.2d 783, 
12 Mass App. 876. 

Or—Poe V Department of Transp., Highway Division. 
600 P 2d 939, 42 Or. App. 493. 

19. Neb.—Yerg v. Hunt, 265 NW.2d 854, 201 Neb. 

1 

S.D —Umberger v. State ex rd. Dept, of Game, Fish 
and Parks, 248 N W.2d 395. 

20. Nev—Anderson v. Richards, 608 P.2d 1096, 96 
Nev. 318. 

Pa.—M.EJ Inc. v. West Pottsgrove Tp, 402 A.2d 
1085, 43 Pa.Cmwlth. 32. 

21. Conn —Miller v Grossman Shoes, Inc., 440 A.2d 
302, 186 Conn. 229. 

Mass.—Linhares v Medeiros, 436 N.E2d 1233, 14 
Mass App. 427. 

N H—Nute V. Town of Wakefield, 376 A.2d 134, 117 
N.H 602—Grossman v. Town of Dunbarton, 389 
A.2d 1385. 118 N.H. 519. 

N.Y.—Suffolk County Nat. Bank of Riverfaead v. State, 
399 N Y.S 2d 941, 60 A.D.2d 679. 

§ 97. Power to Alter 

page 806 

48. Statute conetnied 

Or—Nyman v City of Eugene, 593 P.2d 515, 286 Or. 
47. 

page 807 

50. La.—State ex rel. Guste v. Audubon Park Com¬ 
mission. App, 355 So.2d 984, writ den.. Sup., 356 
So.2d 1002. 

Gioinilssioner of transportation 

(2) Other statements 

N.Y.—Town of Wells v. New York State Dept, of 
Transp., 394 N Y.S.2d 550, 90 Mis&Zd 535. 

57. Tenn.—^Henry County v. Summers, App., 547 
S.W.2d 247. 

Wis— Town of Vernon v. Waukesha County. 307 
N.W.2d 227, 102 WiB.2d 686. 

page 808 

63. Mich.—^Application of Abbey Homes of Michigan, 
Inc., 280 N.W.2d 868, 89 Mich.App. 574 
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67. N J.—181 Inc. V. Salem County Planning Bd , 356 
A 2d 34. 140 N.J.Super. 247. 

page 809 

Utah—Memmott v. Anderson, 642 P.2d 750 

§ 100. Proceedings 

page 810 

4. Agreement of all affected property owners 

Or—Nyman v City of Eugene, 574 P.2d 332, 32 

OrApp. 307, affd. 593 P.2d SIS, 286 Or. 47 

5. Cal.—Raley v. California Tahoe Regional Planning 

Agency. 137 Cal Rptr 699. 68 C.A 3d 96S. 

6. Ga—Miller v. Lamer County, 2S2 S.E.2d 909, 243 
Ga. S8 

§ 101. -Petition 

page 812 

26. Or.-Nyman v City of Eugene, S93 P.2d 515, 286 
Or. 47 

32. Or —Nyman v. Oty of Eugene, S93 P.2d SIS, 286 
Or. 47 

§ 103. -Notice 

page 813 

48. Or.—Nyman v City of Eugene, 593 P.2d SIS, 286 
Or. 47. 

68. US.—O'Grady v. City of Montpelier, DCVt, 
474F.Supp. 186 

§ 105. -Hearing and Determina¬ 

tion 

page 814 

77. Mich.—^Application of Abbey Homes of Michigan, 
Inc., 280 N.W.2d 868, 89 Mich App S74. 

Determination of public necessity not required 
Or.—Nyman v. City of Eugene. 574 P2d 332, 32 
OrApp. 307, afld. S93 P2d SIS, 286 Or. 47. 

Hearing not required 

U.S.-0'Gndy v. City of Montpeher, DC.Vt., 474 
F.Supp. 186 

78. Mich.—Application of Abbey Homes of Michigan, 
Inc., 280 N W.2d 868, 89 Mlch.App. 574. 

84b Mich.—Application of Abbey Homes of Michigan, 
Inc., 280 N.W.2d 868, 89 Mich.App. 574 

page 817 

§ 107. -Order or Judgment 

36. Collateral attack proper 

Or.-Nyman v. City of Eugene, 574 P.2d 332, 32 
OT.App. 307, afld. 593 P.2d SIS, 286 Or. 47. 

§ 109. -Supervision of Courts 

page 818 

60. N.J.—181 Inc. V. Salem County Planning Bd, 356 
A.2d 34^ 140 N J Super. 247 

page 819 

72. Writ of reriew 

Or.—^Nyman v. City of Eugene, 574 P.2d 332, 32 
OrJ^pp 307. afld. 593 P.2d SIS, 286 Or. 47 

89. Mich.—Application of Abbey Homes of Michigan, 
Inc., 280 N.W.2d 868, 89 Mich.App. 574 

page 820 

97. Wig.—Berscheni v, Town of Prairie du Sac, 250 
N.W2d 369, 76 Wi8.2d 115. 


§ 111. Operation and Effect of Al¬ 
teration 

page 822 

34. Tex —^Tobin v Commisaoners' Court of Bandera 
County, Civ App., 558 S.W 2d 85 

36. Vt —Perrin v. Town of Berlin, 41S A 2d 221, 138 
Vt. 306 

§ 113. Power to Vacate 

page 823 

54. Iowa—Bncker v Iowa County, Bd of Sup'rs, 240 
N W.2d 686. 

Mo.—State ex rel. Ballard v. Luten, App., 555 S W 2d 
855. 

61. Conn —General Dynamics Corp. v. City of Gro¬ 
ton. 440 A.2d 185, 184 Conn. 483. 

Mo.—Ross V. Conco Quarry, Inc. App, 543 S.W 2d 
568 

page 824 

62. No common-law power 

Pa—Clifford Tp. v Ransom, 398 A 2d 768, 41 Pa 
Cmwlth. 211 

65. Wyo —Board of County Com'rs, Carbon County 
V. White, 547 P.2d 1195 

page 825 

85. Iowa—Curtis v Board of Sup'rs of Clinton Coun¬ 
ty, 270 NW 2d 447. 

page 826 

88. Mo.—State ex rel Karmi v. Von Romer, App., 
S62 SW2d 112. 

Mont—Ingram-Clevenger, Inc. v. Lewis and Dark 
County. 636 P 2d 1372 

Tenn.—Henry County v. Summers, App., 547 S.W 2d 
247 

Wyo.—Board of County Com’rs, Carbon County v 
White. 547 P.2d 1195, 

§ 114. -By Vote of Town 

page 827 

1. N.H.—Grossman v Town of Dunbarton, 389 A.2d 
1385, 118 N.H. 319 

Inapplicable 

Me.—Lewiston Urban Renewal Authority v. City of 
Lewiston, 349 A.2d 763 

§ 115. What Roads May Be Vacated 

page 828 

9. Vacation warranted 

Minn—Kangas v. Blueberry Tp, 264 N.W.2d 389. 

§ 117. Proceedings 

page 830 

50. Or.—Martin v. Klamath County, 592 P.2d 1037, 
39 OrApp. 4SS. 

Vt—Capitol Candy Co. v Savard, 369 A.2d 1363, 135 
Vt. 14. 

51. Fla.—Boys Work Inc v. Gale, App., 321 So.2d 
433 


page 831 

54. Right to travel original roadway 

Tenn—^McDavid v. McGuire, App., 526 S.W2d 474 

§ 119 . -Notice 

page 832 

83. Fla.—Zedalis v Foster, App., 343 So.2d 849. 


HIGHWAYS §129 

Page 843 

§ 121. —— Hearing and Determina¬ 
tion 

page 834 

5. Iowa—Bncker v. Iowa County Bd. of Sup'rs, 240 
N.W 2d 686 

Me—Lewiston Urban Renewal Authonty v. City of 
Lewiston, 349 A.2d 763. 

12. S.D—^Thormodsgard V. Wayne Tp Bd of Sup'rs, 
310NW.2d 157. 

Reasonable access 

Iowa—Fleener v. Board of Sup'rs of Poweshiek County, 
246 N.W.2d 335. 

14. lowa^Bricker v Iowa County Bd. of Sup’rs, 240, 
N.W 2d 686 

§ 122. -Commissioners or View¬ 

ers 

page 835 

26. “Conflict of interest” presented 

Ill.—Robertson v Binno, 371 N.E2d 681, 13 Ill.Dec. 
746, 56 Ill.App.3d 390 

§ 123. -Order or Judgment and 

Record in General 

page 836 

44. Mo.—Hedges v. County Court for Ray County, 
App. 581 S.W 2d 73. 

Order of vacation void 

Mo.—Ross V. Conco Quarry, Inc., App., 543 S.W.2d 
568. 

§ 124. — Conclusiveness and Col¬ 
lateral Attack 

page 837 

72. Rule inapplicable 

N.H—Williams v Babcock, 368 A.2d 1166, 116 N.H. 
819, app after remand 428 A 2d 108, 121 N.H. 
185 

§ 126. — Appeal and Certiorari 

page 838 

82. Mo—^Hedges v County Court for Ray County, 
App., 581 S.W 2d 73. 

Or —^Thompson v Board of County Com'rs of Colum¬ 
bia County. 564 P 2d 1376, 29 Or.App. 813 

page 839 

86. Time for appeal 

Mo —State ex rel. Ballard v. Luten, App., 555 S W.2d 
855 

page 840 

98. Mo.—Ross V. Conco Quarry. Inc., App., 543 
S.W 2d 568. 

page 841 

18. Wis—Beischens v Town of Prairie du Sac, 250 
N.W.M 369, 76 Wis.2d 115. 

§ 127. -Iidunction 

page 843 

50. N C—Guyton v. North Carolina Bd. of Tranap., 
226 S.E.2d 175, 30 N.CApp. 87. 

§ 129. Operation and Effect of Va¬ 
cation 

61. Mum.—McCuen v. McCarvd, 263 N.W.2d 64. 

Min—Miasissippi State Highway Gommiaaion v. Vau- 
ghey, 358 So.2d 1307. 
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Page 844 

page 844 

63. Statute inapplicable 
N.Y —Town of Clarkstown v. Brent. 400 N Y S 2d 165, 
60 A D.2d 627 

74. Damages 

Pa.—In re Ham Ave., Swatara Tp, Lebanon County, 
420 A 2d 760. 54 Pa Cmwith 102. 

RI — D'Agostino V. Ooorley, 375 A 2d 948, 118 R1 
700 

§ 130. In General 

page 845 

84. Ala —Williams v Norton, 399 So 2d 828 

86. Iowa—Pearson v City of Guttenberg, 245 N W 2d 
519 

Minn.—Sterling Tp v. GnlTin, 244 N W.2d 129, 309 
Minn 230 

Tex.—CJS. cited in Woolaver v. Texaco, Inc . App, 
638 SW2d 153, 155, err ref. no re\ err 

Question of fact or of law and fact 

(1) Colo—Board of County Com'rs of Mesa County 
V. Wilcox, 533 P.2d 50, 35 Colo App 215. 

(2) Ga—Martin v. Hall County, 216 S.E.2d 655, 134 
Ga.App 775 

page 846 

88. Mo—Hedges v County Court for Ray County. 
App , 581 S.W 2d 73. 

89. Mich.—Roebuck v Mecosta County Road Com¬ 
mission. 229 N W.2d 343, 59 Mich App 128 

The abandonment of a public road 
has generally been determined to be a 
legislative act,*’^ however, where the 
interests involved are narrow and pri¬ 
vate, the abandonment of a road has 
been held to be adjudicatory in na¬ 
ture.®’ 

89.5 Cal.—Heist v Colusa County, App 3 Dist., 213 
CaI.Rptr 278, rejecting City of Rancho Palos 
Verdes v. Oty Council, 129 Cal Rptr. 173, 59 
Cal App 3d 869. 

89.10 Cal.—Gty of Rancho Palos Verdes v City 
Council. 129 Cal.Rptr 173, 59 C A 3d 869 

90. Cal.—People v Vallejos, 59 Cal.Rptr 450, 251 
CA.2d 414. 

Or.—Martin v Klamath County, 592 P 2d 1037, 39 
Or.App. 455. 

91. Miss.—^Hattiesburg Realty Co. v. Mississippi State 
Highway Commission, 406 So.2d 329, cert, den 
102 S.Ct. 2037, 456 US. 961, 72 L.Ed.2d 485. 

Mo.—Bollinger County v Ladd, App., 564 S.W.2d 267. 
Or.—^Poe V. Department of Tninsp., Highway Division, 
600 P.2d 939, 42 Or.App. 493. 

Proceeding challenging abandonment not timely 
commenced 

N.Y.—Comedson v Sowles, 398 N.Y.S.2d 186, 59 
A.D.2d 637, app. efism. 373 N.E 2d 999, 43 N Y 2d 
845, 402 N.Y S 2d 1030. 

92. Ky.—Sarver v. Allen County, By and Through Its 
Fiscal Court, 582 S.W.2d 40 

95. Diacretionaiy authority 
N.C—Guyton v. North Carolina Bd. of Transp, 226 
S.E.2d 175, 30 NCAPP 87 

page 847 

7. N.R—Davenhall v. Cameron, 366 A.2d 499, 116 
N.H. 695. 

9. Colo —Board of County Com’rs of Mesa County v. 

Wilcox, 533 P.2d 50, 35 Colo.App. 215 
Tenn.—Hargis v. Collier, App, 578 S.W.2d 953. 

10. N.H.—^Davenhall v. Cameron. 366 A.2d 499, 116 
NH. 695. 

S.D.—Haley v Qty of Rapid City, 269 N.W.2d 398. 


11. N.H—Williams v Babcock. 368 A 2d 1166, 116 
N H 819, app after remand 428 A.2d 108, 121 
NH 185 

page 848 

16. N H.—Davenhall v Cameron, 366 A 2d 499, 116 
N.H 695 

17. Tenn —Patrick v. Curtis Person Investments, Inc. 
App, 603 S W.2d 148 

18. Sufficient consideration 

Ga—Stem v Maddox. 215 SE2d 231, 234 Ga. 164 

19. Mont —Kadillak v Anaconda Co. 602 P.2d 147, 
184 Mont 127, app after remand 643 P2d 1178. 
198 Mont 70 

21. Limitations on review 

Cal—Heist v. Colusa County. App 3 Dist., 213 Cal. 
Rptr 278. 

22. Ohio—Burdge v Board of County Com’rs, 455 
N E 2d loss, 7 Ohio App 3d 356. 7 O B.R 454. 

23. Ga —McIntosh County v Fisher. 247 S E 2d 863, 
242 Ga. 66 

§ 131. By Nonuser 

page 849 

27. Colo.—Board of County Com’rs of Mesa County 
V Wilcox. 533 P 2d 50, 35 Colo.App. 215. 

Ark —Wallace v. Toliver, 580 S W 2d 939, 265 Ark 
816 

Miss—B arrett v Pilgrim, 317 So.2d 382 

Mo —Hedges v County Court for Ray County, App , 
581 SW.2d 73 

28. Colo —Board of County Com'rs of Mesa County 
V. Wilcox, 533 P2d 50. 33 Colo App 215 

30. Ind.—Fenley Farms, Inc. v Clark, App, 404 
NE2d 1164 

La —Fore v, Volentme, App, 385 So.2d 860 

Mo.—Bollinger County v Ladd, App, 564 S W.2d 267 

Neb-Smith v. Bixby, 242 NW.2d 115, 196 Neb 235. 

Nev—Anderson v. Richards, 608 P2d 1096, 96 Nev 
318 

31. Ark —Johnston v. Verboon, 598 S W 2d 752, 269 
Ark. 126 

Ky.—Sarver v. Allen County, By and Through Its 
Fiscal Court, 582 S W 2d 40. 

Miss —Medina v. State ex rel Summer, 354 So 2d 779. 

N Y —Graff v Town of Danen, 431 N Y S 2d 288, 106 
Misc.2d 104 

32. Ky.—Sarver v. Allen County, By and Through Its 
Fiscal Court, 582 S.W.2d 40. 

Miss.—Medina v State ex rel. Summer, 354 So 2d 779. 

N Y.—Suffolk County Nat. Bank of Riverhead v State, 
399 NYS2d 941, 60 A.D2d 679 

35. Idaho—Elder v. Northwest Timber Co, 613 P 2d 
367 

N Y —Matter of (Sills Road) Suffolk County, 404 N Y. 

S 2d 676, 63 A.D.2d 673 

page 850 

38. Notice 

R.I—D’Agostino v. Doorl^, 375 A.2d 948, 118 RI. 
700. 

43. Ala.—Davis v. Linden, 340 So.2d 773. 

47. Period short of prescriptioii 

Ala.—Floyd v. Industrial Development Bd of City of 
Dothan, 442 So.2d 927. 

page 851 

54. Colo —Board of County Com’rs of Mesa County 
V. Wilcox, 533 P.2d 50. 35 ColoApp. 215 

Ga.—Martin v. Hall County, 216 S.E.2d 655, 134 Ga 
App. 775. 

Ky.—Whilden v. Compton, App., 555 S.W.2d 272 

Miss.—^Robert £. Ratliff Co., Inc. v. Mississippi State 
Highway Commiuion, 400 So.2d 1211. 

Mo.—Osburn v Supreme Exp. and Transfer (To, App., 
590 S.W.2d 360. 

N.Y.—Desmond v Town of Summit, 370 N.Y.S 2d 413, 
82 Misc^d 669. 
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§ 132. By Failure to Open, Con¬ 
struct, or Repair 

page 852 

60. Ok]—Childress v Jordan, App., 620 P.2d 480^ 
overruling Franks v. Tyler, Okl.App., 521 P.2d 
1067 

61. Ind —Smolek v. Board of County Com’rs of Pula¬ 
ski County, 386 N E 2d 997, 179 Ind.App. 603 

62. Me —^Town of South Berwick v White, 412 A.2d 
1225. 

65. Ill—Runge v DeKeyrel, 428 NE2d 1121, 57 
Ill.Dec 441, 101 Ill App 3d 997 

page 853 

68. Mich—Roebuck v. Mecosta County Road Com¬ 
mission, 229 N.W.2d 343, 59 Mich.App. 128. 

Section lines 

(2) Since the publication of the bound volume the 
case of Franks v. Tyler, 531 P2d 1067, has been 
overruled the coun holding that fact that road designat¬ 
ed by board of county commissioners is not opened 
within reasonable time, does not mean that road should 
be considered as abandoned 
Okl —Childress v Jordan, App , 620 P 2d 470 

§ 133. By Reason of Obstructions or 
Encroachments 

page 854 

81. Ill —King V Corsini, 335 N E.2d 561, 32 III 
App.3d 461 

Ind—Fenley Farms, Inc v Clark, App., 404 NE.2d 
1164 

Nev.—Anderson v. Richards, 608 P 2d 1096, 96 Nev 
318. 

Burden of proof 

SD—^Thormodsgard v. Wayne Tp Bd of Sup’rs, 310 
NW2d 157 

83. III.—King v Corsini, 335 N.E.2d 561, 32 III 
App 3d 461. 

§ 134. By Acceptance or Use of New 
Road in Place of Old 

85. Relocating part of road 
Oa—Edmund v. Odum, 265 SE.2d S3, 245 Ga 358. 
87. Ala —CJjS. cited In Floyd v Industrial Develop¬ 
ment Bd. of Dothan, 442 So.2d 927, 929 

§ 136. Title to Fee 

page 855 

96, Iowa—CJ.S. cited In Iowa State Highway Com¬ 
mission V Dubuque Sand and Gravel Co, 258 
N.W2d 153, 154 

La—Dodds v. Manning, App., 315 So.2d 907. 

Miss-Hattiesburg Realty Co. v Mississippi State 
Highway Commission, 406 So.2d 329, cert, den 
102 S.Ct 2037, 456 US. 961, 72 L.Ed2d 485. 
Neb—CJ.S. cited In Carter v State, Dept, of Roads, 
254 N.W.2d 390, 391, 198 Neb 519 
N.D.—Minot Sand & Gravel Co. v Hjelle, 231 N.W2d 
716 

Ohio—Taylor v. Carpenter, 341 N E2d 843, 45 Ohio 
St.2d 137, 74 0.0.2d 257. 

page 857 

98. N J —Housing Authority of City of Newark v. 

Norfolk Realty Co, 364 A 2d 1052, 71 NJ. 314. 
Wis.—Rikkers v. Ryan, 251 N W.2d 25, 76 Wis.2d 185. 

8. La—Giardina v. Marrero Furniture Co., Inc., 310 
So.2d 607. 

page 858 

9. Property owned by county 

Ga.—Martin v. Hall County, 216 S E2d 655, 134 Ga. 
App 775. 
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10. Not treated as priyate property 

(1) Other statements 

Me—Franklin Property Trust v Foresite. Inc., 438 
A 2d 218 

§ 137. -Reversion on Vacation 

or Abandonment 

page 859 

16. Colo —Williams v. Town of Estes Park, 608 P 2d 
810, 43 Colo.App. 26S 

Fla.—Emerald Equities, Inc. v. Hutton, App., 3S7 So 2d 
1071. 

Minn —McCuen v McCarvel, 263 N.W 2d 64 

Wis.—Miller v. City of Wauwatosa, 275 N W 2d 876, 87 
Wis.2d 676 

Rights of owner 

(4) other statements 

Ark Johnston v Vcrboon, 598 S.W.2d 752, 269 Ark 
126 

20. No automatic reverter 

Ga.—Knight v. Department of Transp, 236 S E 2d 826, 
239 Oa. 368 

page 860 

24. Or—Siegenthaler v North Tillamook County 
Sanitary Authomy, 553 P2d 1067, 26 Or App 
611 

25. Colo—Sutphin v Mourning, App, 642 P.2d 34 

§ 138. -Right to Soil and Mate¬ 

rials 

28. Ind —Board of Com'rs of Vanderburgh County v 
Joeckel. App., 407 N.E2d 274. 

La.—^Dodds v Manning, App., 315 So.2d 907 
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36. Ind —Board of Com'rs of Vanderburgh County v 
Joeckel. App, 407 N.E2d 274. 

50. Miss.—Hattiesburg Realty Co. v. Mississippi State 
Highway Commission, 406 So.2d 329, cert, den 
102 S.Ct. 2037, 456 U.S. 961, 72 L.Ed.2d 485 

page 862 

52. Pa.—Brownfield v Com Dept, of Transp., 364 
A.2d 767, 26 Pa.Cmwlth. 308 

55. N.D—Minot Sand & GreVel Co v Hjelle, 231 
N.W.2d 716 

56. ND.—Minot Sand & Gravel Co v. Hjelle, 231 
N.W.2d 716. 

page 863 

65. Compensation 

N.D.—Mmot Sand & Gravel Co v. HjeUe, 231 N.W 2d 
716. 

§139. Rights of Public 

67, N Y —Desmond v. Town of Summit, 370 N.Y. 
S.2d 413. 82 Misc.2d 669. 

70. Public use only 

Tex—Hale County v Davis. Gv.App., 572 S.W.2d 63, 
err ref no rev. err. 

N.Y.—St Luke's German Evangelical Lutheran Church 
V Gty of Rochester, 453 NY.S.2d 1012, 115 
Misc2d 199. 

page 864 

74. N.Y.—Cirillo V. Wylcer, 379 NY.S.2d 505. 51 
A.D.2d 758 

page 865 

79. ni. —Chicago Title & Trust Co. v Villas of Burr 
Ridge, 354 N.E.2d 61. 41 IllApp.3d 112. 

81. U.S.—Davis V South Central Bell Tel. Co., D.C. 
Miss., 480 F.Supp. 826. 

Pa.—Equitable Gas Co. v. Pennsylvania Public Utility 
Commission, 442 A.2d 419, 65 Pa.Cmwhh. 388. 


83. Utah—Pickett v California Pac Utilities, 619 
P 2d 325. 

86. Permit issuance and related fees 

Pa —Pennsylvania Gas and Water Co. v Old Lycoming 
Tp.. 402 A 2d 1096, 43 Pa.Cmwlth 188 

Public benefit not condition precedent to exer¬ 
cise of authority 

U.S —Harmon v Phillips Petroleum Co, D.C Mont, 
555 FSupp 447 

87. Ill —Cammers v. Marion Cablevision, 354 N E 2d 
353, 64 ni.2d 97. 

Buried telephone cable 

Ala—Studdard v South Central Bell Tel. Co, 356 
So 2d 139. 

Ill.—Lewis v. Illinois Bell Telephone Co., 437 N E 2d 
349, 62 IlLDec 822, 107 Ill App.3d 97 

Never sought to use eminent domain 

Ill.—Lewis V Illinois Bell Tel Co, 425 N.E 2d 55. 54 
Ill Dec 543, 98 lll.App 3d 1047 

page 866 

88 . Mo.—Moulder v. Webb, App, 527 S.W2d 417 

90. Ill —Cammers v Manon Cablevision, 354 N E 2d 
353, 64 I11.2d 97 

Tex.—State v. Dunn, Civ.App. 574 S.W.2d 821, err 
ref. no rev err 

91. Repave roads 

Pa—Equitable Gas Co v Com, 335 A 2d 892, 18 
Pa.Cmwlth 418. 

Road crossing private property 

NH—King V. Town of Lyme, 490 A 2d 1369. 126 
N.H. 279 


page 867 

94* Ga.—Faulkner v Georgia Power Co, 256 S.E 2d 
339, 243 Ga. 649. 

Statute construed 

Ind.—Southern Indiana Gas & Elec Co v Comelison, 
378 N.E 2d 845, 269 Ind 71 
95. Mont.—Yellowstone Valley Elec Co-op., Inc v 
Ostermiller, 608 P.2d 491, 187 Mont. 8. 

N.J —State, by Com’r of Transp. v. Sun Oil Co, 390 
A.2d 661, 160 N.J.Super 513. 

Pa.—Lukens v. U GI Corp., 336 A 2d 880, 461 Pa. 
465 

Pa—Com., DepL of Transp. v Pennsylvania Power & 
Light Co, 383 A 2d 1314, 34 Pa.Cmwlth. 594 

1. Va —Hampton Roads Sanitation Dist Commission 

V Gty of Chesapeake, 240 S.E.2d 819, 218 Va 
696. 

Wis —Wisconsin Gas Co. v Craig D Lawrenz & Asso¬ 
ciates, Inc., 241 N.W 2d 384, 72 Wis.2d 389 

2. N.C.—CJ.S. cited in Southern Bell Tel. & Tel. v. 

Housing Authomy, 247 S E2d 663, 665, 38 N.C. 
App 172. 
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4. Iowa—Iowa Elec Light & Power Co v Iowa State 
Highway Commission, 231 N W.2d 597 
Pa.—Gty of Pittsburgh v. Pennsylvania Public Utility 
Commission, 404 A.2d 786, 45 Pa.Cmwlth. 80. 
6. Pa.—Pennsylvania Gas and Water Co v. Old Ly¬ 
coming Tp., 402 A.2d 1096, 43 Pa.Cmwlth 188 

Indemnification agreement 
Ind.—Southern Indiana Gas & Elec Co v. Comelison, 
378 N.R2d 845, 269 Ind. 71. 

page 869 

13. Ky.—Com Dept, of Transp, Bureau of Highways 
. V. Louisville Gas & Elec. Co., 526 S.W.2d 820 

14. Tex —Harris County Flood Control Dist v Shell 
Pipe Line Corp., 591 S.W.2d 798. 

15. Pa.—Philadelphia Suburban Water Co. v. Com., 
Dept, of Transp., 387 A.2d 501, 36 Pa.Cmwlth. 8. 

Tex —^Harris County Flood Control Dist. v. Shell Pipe¬ 
line Corp., Gv App., 578 S.W.2d 495, affd., Sup, 
591 S.W.2d 798. 
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19. Pa—City of Pittsburgh v Pennsylvania Public 
Utility Commission, Cmwlth., 404 A 2d 786, 45 
Pa.Cmwlth. 80. 

Ambiguity resolved against county 

Iowa—Rural Water System No 1 v Sioux County, 272 
N W.2d 466. 

20. Pa—City of Pittsburgh v. Pennsylvania Public 
Utility Commission. 404 A.2d 786. 45 Pa Cmwlth. 
80. 

23. Pa.—Pennsylvania Gas and Water Co. v. Old 
Lycoming Tp. 402 A.2d 1096, 43 Pa.Cmwlth. 188. 

Jurisdiction 

Pa —City of Philadelphia v. Philadelphia Elec. Co., 473 
A.2d 997, 504 Pa. 312, limiting Philadelphia v 
Pennsylvania Public Utility Commission, 449 Pa 
402, 296 A 2d 804 

§ 141(1). Rights of Abutting Owners 

page 870 

33. N.C—Hudson v Board of Transp., App., 213 
S E 2d 440, 25 N C App. 435, cert, den 217 S E.2d 
680, 288 N.C. 240. 

No justiciable interest shown 

Tex.—Brooks v Jones, 578 S W.2d 669. 

page 871 

37. Utah—Bailey Service & Supply Corp. v. State By 
and Through Road Commission, 533 P2d 882. 

38. Iowa—Green v Advance Homes, Inc., 293 
N W 2d 204. 

State’s right 

N D—Minot Sand & Gravel Co. v. Hjelle, 231 N.W.2d 
716. 

41. Cal.—People v Sweetser, 140 Cal.Rptr. 82, 72 
CA.3d 278. 

page 872 

46. Cal.—Hecton v. People, 130 CalRptr. 230, 58 
CA.3d 653. 

Pa —CJ.S. dted in Fortney v Bell Tel. of Pennsylva¬ 
nia, 407 A 2d 391, 394, 267 Pa.Super. 576, app. 
dism. 424 A.2d 500; 492 Pa. 265. 

51. Pa.—Carlino v. Whitpain Investors, Whitpam, 
Tp.. 415 A.2d 461. 52 Pa.Cmwlth. 145, affd. 453 
A.2d 1385, 499 Pa, 498 

Highway occupancy permit 

Pa.—Concerned Gtizens of Greater West Chester v. 
Larson, 409 A.2d 511, 48 Pa.Cmwlth. 241 

§ 141(2). -Right of Access 

page 873 

55. Cal.—Hecton v. People, 130 Cal.Rptr. 23a 58 
C.A 3d 653. 

La.—Girouard v. Louviere, App., 361 So.2d 1306 

Mont.—Wynia v. Gty of Great Falls, 600 P.2d 802, 183 
Mont. 458. 

N.C.—Guyton v. North Carolina Bd. of Transp., 226 
S E2d 175, 30 N.CApp. 87. 

Okl —Gaylord v. State ex rel. Dept, of Highways, 540 
P2d 558. 

Or.—Douglas County v. Briggs, 578 P.2d 1261, 34 
Or.App. 409, affd. 593 P.2d 1115, 286 Or. 151. 

Utah—Bailey Service & Supply Corp v. State By and 
Through Road Commission, 533 P.2d 882. 

page 874 

56. Colo.—State Dept, of Highways, Division of 
Highways v. Davis, 626 P.2d 661. 

Ga.—^Metropolitan Atlanta Rapid Transit Authority v. 
Datry, 220 S.E.2d 90S, 235 Ga. 568. 

Md.—Zion Evangelical Lutheran Church of United 
Church of Christ of Stemmen Run v. State High¬ 
way Administration, 350 A.2d 125, 276 Md. 63a 

N.M.—Martinez v Martinez. 604 P.2d 366, 93 N.M 
673. 

N.C.—Emanuelson v. Gibbs, 271 S.E2d 557, 49 N.C. 
App. 417 
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Pa—Fonney v Bell Tel of Pennsylvania, 407 A.2d 
391, 267 Pa Super. 576 App dism 424 A 2d 500, 
492 Pa 265 

57. Ga.—Metropohian Atlanta Rapid Transit Author¬ 
ity V. Datry, 220 SE.2d 90S, 235 Ga 368. 

Ill —E>epartmeni of Public Works and Bldgs, v Wilson 
& Co, Inc, 340 N.£.2d 12. 62 Ill 2d 131. 

Ind —City of Richmond v. S.M.O.. Inc., 333 N E.2d 
797, 165 Ind App. 641. 

Iowa—Simkins v. City of Davenport, 232 N W.2d 561 
N.C.—Fnnk v North Carolina Bd of Transp, 218 
SE2d 713, 27 N CApp 207-Guyton v North 
Carolina Bd. of Transp., 226 S.E 2d 175, 30 N C. 
App 87 

Tenn—Speight v Lockhart. App. 524 SW2d 249. 

page 875 

61. Alaskar—B A G Meats, Inc. v. State, 601 P 2d 
252. 

Idaho—State ex rel. Moore v. Bastian, 546 P 2d 399, 97 
Idaho 444, app after remand 575 P2d 486, 98 
Idaho 888 

N.Y.—Sun Oil Co of Pennsylvania v State, 377 N Y 
S 2d 252, SO A.D.2d 983. 

R.I.—Saints Sahag and Mesrob Armenian Church v 
Director of Public Works, 360 A.2d 534, 116 Rl. 
735. 

page 876 

63. Cal.—McCarthy v. California Tahoe Regional 
Planning Agency, 180 Cal.Rptr. 866, 129 C.A 3d 
222 

Conn.—Corbin Development Co., Inc v Commissioner 
of Transp., 404 A 2d 882. 176 Conn. 63. 

Ill—^Devon Bank v. Illinois Dept of Transp, 420 
NE2d 60S. 51 lll.Dec 191, 95 Ill.App.3d 690 
lowa-6mikini v City of Davenport, 232 N W.2d 561 
N.J.—State, by Commissioner of Transp. v. Charles Inv. 
Corp, 363 A 2d 944, 143 N.J Super. 541, affd 376 
A.2d 534, 151 NJ.Super 14. affd. 385 A.2d 1227, 
76 NJ. 86 

N Y.—St Luke’s German Evangelical Lutheran Church 
V. Qty of Rochester. 453 N.Y.S.2d 1012, 115 
Misc.2d 199. 

N.C.—State Highway Comnussion v Rose, 228 S E.2d 
664, 31 N.C.App. 28, cert, den 230 S.E.2d 766, 291 
N.C. 448. 

No standing 

Pa.—Carlino v. Whitpain Investors, Whitpain, Tp., 415 
A 2d 461. 52 Pa.Cmwlth 145, aiTd. 453 A.2d 1385, 
499 Pa. 498. 

64. Utah—Memmott v. Anderson, 642 P 2d 750. 

page 877 

66 . La.—Wes-T-Erre Development Corp. v. Terre¬ 
bonne Parish, Through Police Jury of Terrebonne 
Parish, App. 1 Gr., 416 8o.2d 209, writ den.. Sup, 
421 So.2d 251 

Pennit 

(2) Other statements. 

Or.—Spaght V. State, by and through Dept, of Transp., 
Highway Division, 564 P.2d 1092, 29 Or.App. 681 

71. N.D.—Filler v. City of Minot 281 N W.2d 237 
Or.—Spaght v. State, by and through Dept, of Transp, 
Highway Division. 564 P.2d 1092, 29 Or.App. 681. 

Suirender of rigbts 

(1) m.—^Department of Traiup. v. Western Nat. 
Bank of Ciceto. 316 N.E2d 663. 22 Ul.App.3d 47, affd. 
in part revd. in part on oth. grds. 347 N£.2d 161, 63 
IU.2d 179, app. after remand 373 N.E2d 14, 14 ni.Dec. 
883, 69 IU.2d 576. 

(2) HI.—Department of Transp. v. Western Nat 
Bank of Gcero, 316 N.E2d 663, 22 IlLApp.3d 47. affd. 
in part revd. fai part on oth. grds. 347 N.E2d 161, 63 
I11.2d 179, app. after remand 373 N.E2d 14.14 Ill.Dec. 
883, 69 m.2d 576. 

Greotor interest of abutting owner 

Tenn.—Knierim v. Leathtfwood. 542 S.W.2d 806. 
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72. Colo.—State Dept, of Highways, Division of 
Highways v Davis, 626 P 2d 661 
La.—Mills V State Through Dept of Highways, App 2 
Cir, 416 So.2d 957, wnt den, Sup, 420 So.2d 173 
Mo.—State ex rel Schmitz v City of St. Louis, App, 
551 S W2d 848 

N.H —J ED. Assoc, Inc v. Town of Sandown, 430 
A 2d 129, 121 NH 317 

Deprivation must be reasonably necessary 
N Y —Quaglia v Incorporated Village of Munsey Park, 
389 N.Y S 2d 616, 54 A D.2d 434, affd. 377 N.E 2d 
473. 44 N Y 2d 772, 406 N Y S 2d 30 

Construction of service road 
N C.—Pelham Realty Corp v Board of Transp, 279 
S E2d 826, 303 N C. 424 

74. Mo—Midella Enterpnses. Inc v Missouri State 
Highway Commission, App, 570 S W 2d 298 

page 879 

76. Or.—Douglas County v Bnggs, 578 P.2d 1261, 34 
Or App. 409. affd. 593 P2d 1115, 286 Or 151 

77. Not controlled access highway 

Minn—City of New Prague, Scott County v Hen- 
dncks, 286 N.W.2d 696 

79. Neb.—Morehead v. State Dept, of Roads, 236 
N.W.2d 623, 195 Neb 31. 

80. Conn.—Laurel, Inc. v. Commissioner of Transp., 
428 A.2d 789. 180 Conn. 11. 

81. NH.—Treat v State 369 A 2d 214, 117 NH 6. 

82. Ind.—State v Thompson, 385 NE2d 198, 179 
Ind App. 227. 

Kan.—Teachers Ins and Annuity Ass'n of America v 
City of Wichita. 559 P 2d 347, 221 Kan. 325 
N H.—Capitol Plumbing & Heating Supply Co., Inc. v 
State, 363 A.2d 199, 116 N.H 513. 

page 880 

La.—State Through Dept, of Highways v Burnett, App 
1 Cir., 411 So 2d 533. 

§ 142. -Use of Highway for Pri¬ 

vate Purposes 

90. Del.—Lackman v Hall. Ch. 364 A.2d 1244 
Pa.—Fortney v Bell Tel. of Pennsylvania, 407 A.2d 
391, 267 Pa Super. 576 App dism. 424 A.Zd 500, 
492 Pa 265 

Tex.—Hale County v Davis, Ov App, 572 S W.2d 63. 
err ref no rev. err. 

page 881 

96. No right to drain water 
Mo —State ex rel State Highway Commission v. Mund- 
willer, App., 60S SW.2d 532 

§ 143. -Remedies 

page 882 

15. Review 

Ill.—Devon Bank v Illinois Dept, of Transp., 420 
N.E2d 60S, 51 IlLDec. 191, 95 lll.App3d 690. 

page 883 

15. Ariz.—State ex rd. Herman v. Cardon, 544 P.2d 
657, 112 Ariz 548. 

La.—Giaidua v. Marrero Furniture Ca, Inc, 310 
So.2d 607. 

Term—Williams v. M.C. West Const Co, App., 579 
S.W.2d 883. 

18. Ala.—Terry v. Buttram, 368 So.2d 859. 

La.—Oiardina v. Marrero Furniture Co., Inc, 310 
So.2d 607. 

23. La.—Girouard v. Louviere, App., 361 Sa2d 1306 
N.Y.—Desmond v. Town of Summit, 370 N.Y S.2d 413, 
82 Misc.2d 669. 

Tenn.—Acuff v. Lansdell. S23 S.W.2d 939. 
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25. Vt—Pernn v Town of Berlin, 415 A.2d 221, 138 
Vt. 306 

N.Y-Randall v State, 427 N.Y S 2d 324, 75 AD.2d 
906 

32. No compensation 

N Y —Desmond v Town of Summit, 370 N.Y.S.2d 413, 
82 Misc.2d 669 

page 885 

42. N M —Trigg v Allemand. App., 619 P.2d 573. 95 
N.M 128 

44. La.—Girouard v. Louviere, App., 361 So.2d 1306 

45. Iowa—Prouty v Clayton County, 264 N W 2d 
761 

46. N.M —Trigg v Allemand. App., 619 P 2d 573. 95 
N.M 128. 

47. Nev.—^Anderson v Richards, 608 P.2d 1096, 96 
Nev 318. 

N M.—Tngg V Allemand, App, 619 P 2d 573, 95 N M. 
128 

49. La —Giardina v. Marrero Furniture Co., Inc, 310 
So.2d 607. 

Tenn.—Acuff v. Lansdell, 523 SW.2d 939 

50. Prima facie case 

Tenn —Knienm v Leatherwood, 542 S.W.2d 806. 

51. Ala—Hall V. Polk, 363 So.2d 300. 

page 886 

52. Neb.—Yerg v. Hunt. 265 N.W.2d 854, 201 Neb 

1 . 

53. Ala.—Hall v. Polk, 363 So.2d 300. 

page 887 

72. Questions of fact 

N.C.-Neasham v Day, 237 S.E.2d 287. 34 N.CApp. 
53. 

73. Mich —VanStock v. Township of Bangor, 232 
N.W.2d 387, 61 Mich.App. 289 

Tex.—Parr v Memtt, Civ.App., 532 S.W.2d 154, err. 
ref no rev err 

Findings 

Miss.—McGowan y McCann, 357 So.2d 946 

§ 145. -Definition, Nature, and 

Status 

page 888 

82. Purpose 

(3) Other statements. 

Idaho—Worley Highway Dist v Kootenai County, 576 
P.2d 206, 98 Idaho 925 

§ 156. -Proceedings, Meetings, 

and Records 

page 904 

14. Or.—United Parcel Service, Inc. v. Oregon 
Transp. Commission, 555 P.2d 778, 27 Or.App. 
147 

Hearings required to be meaningful 

Iowa—Curtis V. Board of Sup’rs of Clinton County, 270 
N.W 2d 447. 

Statute construed 

Ark—Arkansas State Highway Commission v. Wood, 
572 S.W.2d 583, 264 Ark. 425. 

N.C.—Orange County v. North Carolina Dept, of 
Transp., 265 S.E2d 89a 46 N.CApp. 350. 

page 905 

27. D.C—Center for Auto Safety v. Tiemann, D.C., 
414 F.Supp. 215, remd., C.A., 580 F.2d 689, 188 
U.S.App.D.C. 426. 

Particularity 

Fla.—Campbell v State, Dept, of Transp. App., 326 
So 2d 66. 



39A CJS 81 


38. Mo.—Overland Outdoor Advertising Co, Inc. v. 
Missouri State Highway Commission. App, 616 
S.W.2d S63. 

Utah—^Reagan Outdoor Advertising. Inc. v. Utah Dept 
of Transp., 389 P.2d 782. 

W.Va.—State ex rel Ritchie v. Tnplett, 236 S E 2d 474, 
160 W.Va. 599 

Venue 

SC—1972 apn ID GAECMRH7509 v. South Car- 
ohna Dept of Highways and Public Transp, 261 
S E2d 307, 274 S.C. 88. 

§ 157. -Powers and Functions 

in General 

page 906 

42. U.S.—Citizens to Preserve Wilderness Park, Inc. 

V Adams, D.C.Neb, 343 F.Supp 21 

43. Colo —State Highway Commission of Colorado v. 
Haase, 337 P.2d 300, 189 Colo. 69. 

44. Public hearings 

D.C.—D.C Federation of Gvic Associations v. Volpe, 
D C, 316 F Supp. 754, rev. on oth. grds, C.A., 439 
F.2d 1231, 148 U.SAppD.C. 207, cert den. 92 
S.Q. 1290. 403 US 1030, 31 L.Ed.2d 489. app. 
after remand 320 F.2d 431, 172 U.SApp.DC. 31. 
on remand 71 F R.D. 206. 

48. Ill —Franks v Riley Tp., McHenry County, 363 
N.E2d 173, 7 Ill.Dec. 890, 30 Ill.App.3d 99. 

Mich.—County Road Aas*n v. State Highway Commis¬ 
sion. 242 N.W.2d 786, 68 Mich.App 390. 

Mo.—State ex rel. State Highway Commission v City of 
St. Louis, App., 373 S.W.2d 712. 

page 907 

so. III.—Franks v Riley Tp., McHenry County, 363 
N.E.2d 173, 7 Ill.Dec. 890, 30 Ill.App.3d 99. 

luYeatigatiYe powers 

D.C.—U.S. V. Firestone Tire & Rubber Co., D.C, 433 
RSupp, 1072. 

53. N.M.—Mitchell v. C & H Transp Ca, Inc., 363 
P.2d 342, 90 N.M. 471. 

Or.—Portland Inn, Inc. v. Or^on Transp. Commission, 
593 P.2d 1233, 39 Or.App. 749. 

page 908 

56. Ma—State ex rel. State Highway Commission v 
Gty of SL Louis, App., 375 S.W.2d 712 

page 909 

65. Wyo.—Board of County Com'ra, Carbon County 
V. White. 547 P.2d 1195. 

72. Judicial control where power exerdaed in 
arbitrary numner 

W.Va.—State ex rel. Ritchie v. Triplett, 236 S.E2d 474, 
160 W.Va. 399. 

page 910 

75. Miss.— Parker v. Cotton Belt Ins. Co., Inc., 314 
So.2d 342. 

§ 159. -Capacity to Sue and Be 

Sued 

page 925 

14k U.S.—People, By and Through California Dept of 
Transp. v. Gty of South Lake Tahoe, D CCal. 
466 RSupp. 327. 

page 926 

47. N.Y.-Wyatt v. Putnam County, 427 N.Y.S.2d 
847, 73 A.D.2d 850. 


§ 160. -Tort Liability 

49. Pa —Sharp v. Com., 372 A 2d 39, 29 Pa.Cmwlth 
607 

§ 163. -Appointment or Elec¬ 

tion 


page 929 

89. Mich—^Dubisky v. Ovil Service Commission of 
Wayne County. 315 N.W.2d 543. 112 Mich.App. 
362 

Mont.—Montana State Bd. of Personnel Appeals v 
Montana Dept, of Highway, 615 P 2d 844 

N.M—State ex rel. Bird v. Apodaca, 573 P 2d 213, 91 
N.M. 279 

Ohio—State ex rel. Myers v. Chiaramonte, 348 N L2d 
323, 46 Ohio St.2d 230, 73 0.0.2d 283 

page 930 

91. Ark.—White v. Hankins, 637 SW.2d 603, 276 
Ark. 562. 

Highway patrol 

Fla.—State, Dept of Highway Safety and Motor Ve¬ 
hicles V. Zimmer, App., 398 So 2d 463, IS AL 
R.4th 1197 

§ 164. -Eligibility and QualiH- 

cation 

98. Physical fitness standards 

Fla.—Department of Highway Safety and Motor Ve¬ 
hicles V Flonda Police Benev Ass'n, App., 400 
So 2d 1302. 

Exemptions strictly construed 

Tenn.—State, by Lockert v Knott, 631 S.W2d 124 

§ 165(1). -Term and Tenure of 

Office 

ps«e 933 

32. State senate in session 

Colo.—People ex rel. Lamm v. Banta, 342 P 2d 377,189 
Colo. 474 

§ 165(2).-Loss of Office 

37. Pa—Morgan v. Com., Pennsylvania State Police, 
402 A.2d 327, 43 Pa.Cmwlth 345. 

page 934 

41. Fla —Humphries v Department of Highway Safe¬ 
ty and Motor Vehicles, App., 400 Sa2d 1311 

47. Cal—Warren v. State Personnel Bd. 136 Cal 
Rptr. 351, 94 CA.3d 95. 

48. Nev.—Hagblom v. Personnel Advisory Commis¬ 
sion of State of Nev., 623 P 2d 977, 97 Nev. 33. 

49. Nev.—Munoz v. State ex rel. Dept, of Highways, 
552 P.2d 42, 92 Nev. 441. 

page 935 

59. IlI.>nIohn8on v. Macon County Bd., Macon Coun¬ 
ty, 433 N.E2d 707,60 Ill.Dec. 663, 104 Ill. App 3d 
885. 

Dismissal not warranted 

Or.—Potts v. Department of State Police, 370 P.2d 383, 
31 Or App. 173. 

Dismissal not abuse of discretion 

Cal.—Hosford v California State Personnel Bd., 141 
Cal.Rptr. 334, 74 CA.3d 302. 

Refusal to take polygraph teat 

Fla.—State, Dept, of Highway Safety and Motor Ve¬ 
hicles V. Zimmer, App., 398 So.2d 463, 13 A.L. 
R.4th 1197. 
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Page 947 

Acts committed during current term 
Tenn —Slate ex rel Leech v Wright, 622 S.W.2d 807 
60. N C.—Darnell v. North Carolina Dept, of Transp 
and Highways Safety, 226 S.E.2d 879, 30 N.C. 
App. 328, cert den, 229 S E 2d 32, 290 N.C. 776 

62. Removal not warranted 

111.—Johnson v Macon County Bd., Macon County, 
433 NE2d 707, 60 Ill.Dec. 663, 104 III. App 3d 
883 

63. Incompetency 

(2) Other instances. 

NY—Grow V. Cook. 399 NYS2d 938, 60 AD 2d 
681 

67. Ind—Gardner v Talley, 373 N.E2d 175, 175 
Ind.App. 580. 

page 938 

99. Tenn.—Overton County v. State ex rel. Hale, 588 
S.W2d 282 

1. Tenn.—Overton County v State ex rel. Hale, 388 

S W.2d 282. 

§ 167. -Compensation 

2. Mont.—Rierson v State, 622 P.2d 195. 

3. S D.—Matter of Aiken, 296 N W.2d 538. 

Sick leave benefits 

Ala.—Kemp v. Bntt, 410 So.2d 31. 

§ 169. -Contracts, Indebtedness, 

and Expenditures 

page 943 

54. N.Y.—Myruski v. Town Bd of Town of Goshen, 
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